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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  PART  121 

Small  Business  Size  Standards;  Waiver 
of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
action:  Notice  to  terminate  waiver  of 
the  nonmanufacturer  rule  for  electric 
motors. 

summary:  The  Small  Business 
Administration  (SBA)  is  terminating  the 
waiver  of  the  Nonmanufacturer  Rule  for 
electric  motors.  The  class  of  products  of 
electric  motors  is  identified  under 
Product  and  Service  Code  (PSC)  6105 
and  Standard  Industrial  Classification 
(SIC)  Code  3621.  SBA  announced  the 
waiver  for  electric  motors  in  the  Federal 
Register  pn  February  24. 1992  (57  FR 
6290).  TheN^ecision  to  terminate  the 
waiver  of  th%  Nonmanufacturer  Rule  is 
based  on  our  recent  discovery  of  small 
business  manufacturers  for  this  class  of 
products.  Terminating  the  waiver  will 
require  recipients  of  contracts  set  aside 
for  small  or  8(a)  businesses  to  provide 
the  products  of  small  business 
manufacturers  or  processors. 
EFFECTIVE  DATE:  September  21. 1992. 
FOR  FURTHER  INFORMATION  CONTACR 

James  Parker,  Procurement  Analyst, 
phone  (703)  695-2435. 
SUPPl£MENTARY  INFORMATION:  PubliC 
Law  100-656,  enacted  on  November  15. 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  busihesses 
or  SBA  8(b)  Program  procurements  must 
provide  the  products  of  small  business 
manufacturers  or  processors.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  210  of  Public  Law 
101-574  further  amended  the  law  to 
allow  for  waivers  for  classes  of  products 
for  which  there  are  no  small  business 


manufacturers  or  processors  "available 
to  participate  in  the  Federal 
procurement  market." 

SBA  has  recently  been  advised  of  the 
existence  of  small  business 
manufacturers  for  electric  motors.  Thus, 
the  waiver  previously  granted  for 
electric  motors  under  PSC  6105  and  SIC 
3621  is  terminated. 

Dated:  June  9, 1992. 
Robert  J.  Moffitt. 

Chairman,  Size  Policy  Board. 

[FR  Doc.  92-14394  Filed  6-19-92: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGO  09-92-121 

Special  Local  Regulations;  Buick 
Watersports  Weekend,  Saginaw  River, 
Bay  City,  Ml 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Buick  Wetersports 
Weekend.  This  event  will  be  held  on  the 
Saginaw  River  between  the  Liberty 
Bridge  and  the  Veterans  Memorial 
Bridge  on  August  1  and  2. 1992.  The 
Buick  Watersports  Weekend  will 
include  a  closed  course  hydroplane  race 
involving  several  inboard  hydroplanes, 
various  personal  and  ski-show 
watercraft,  a  professional  water-ski 
team,  bungee  jumping  over  the  river, 
and  a  helicopter-trapeze  act  which  could 
pose  hazards  to  navigation  in  the  area. 
The  effect  of  these  regulations  will  be  to 
restrict  general  navigation  in  the 
Saginaw  River  between  the  Liberty 
Bridge  and  the  Veterans  Memorial 
Bridge  for  the  safety  of  spectators  and 
participants.  The  regulations  are  needed 
to  provide  for  the  safety  of  life,  limb, 
and  property  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations  are 
effective  from  6  a.m.  until  7  p.m. 
(E.D.S.T.),  each  day,  on  the  1st  and  2d  of 
August  1992. 
FOR  FURTHER  INFORMATION  CONTACT 

William  A.  Thibodeau.  Marine  Science 
Technician  Third  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  &  Waterways 
Management  Branch.  Ninth  Coast  Guard 


District,  1240  East  9th  Street,  Cleveland, 
Ohio  44199-2060,  (216)  522-4420. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5 US.C.  553,  a  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
luitil  May  11, 199Z,  and  there  was  not , 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

DRAFTING  INFORMATION:  The  drafters  of 
this  regulation  are  William  A. 
Thibodeau,  Marine  Science  Technician 
Third  Qass,  U.S.  Coast  Guard,  project 
officer,  Aids  to  Navigation  &  Waterways 
Management  Branch  and  M.  Eric 
Reeves,  Commander,  U.S.  Coast  Guard, 
project  attorney,  Ninth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulations 

The  Buick  Watersports  Weekend  will 
be  held  on  the  Saginaw  River  between 
the  Liberty  Bridge  and  the  Veterans 
Memorial  Bridge  on  August  1  and  2, 
1992.  The  Buick  Watersports  Weekend 
will  include  a  closed  course  hydroplane 
race  involving  several  inboard 
hydroplanes,  various  personal  and  ski- 
show  watercraft,  a  professional  water- 
ski  team,  bungee  jumping  over  the  river, 
and  a  helicopter-trapeze  act  which  could 
pose  hazards  to  navigation  in  the  area. 
The  effect  of  these  regulations  will  be  to 
restrict  general  navigation  in  the 
Saginaw  River  between  the  Liberty 
Bridge  and  the  Veterans  Memorial 
Bridge  for  the  safety  of  spectators  and 
participants.  However,  there  will  be  two 
15  minute  breaks  in  the  morning  and 
two  15  minute  breaks  in  the  afternoon 
along  with  a  30  minute  break  at 
approximately  12  p.m.  to  allow  vessel 
traffic  to  transit  the  area.  Commercial 
vessel  traffic  shall  have  priority 
passage.  These  regulations  are  needed 
to  provide  for  the  safety  of  life,  limb, 
and  property  on  navigable  waters  during 
the  event.  Any  vessel  desiring  to  transit 
the  regulated  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
(Officer  in  Charge.  U.S.  Coast  Guard 
Station  Saginaw  River,  MI). 
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Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regidatory  evaluation  is  unnecessary. 
This  event  will  draw  a  large  number  of 
spectator  craft  into  the  area  for  the 
duration  of  the  event.  This  should  have 
a  favorable  impact  on  commercial 
facilities  providing  services  to  the 
spectators.  Any  impact  on  commercial 
traffic  in  the  area  will  be  negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-T0912  to  read  as 
follows: 

§  100.35-T0912    Buicfc  Waiersports 
Weekend.  Saginaw  River.  Bay  City.  Ml. 

(a)  Regulated  area.  That  portion  of  the 
Saginaw  River  from  the  Liberty  Bridge 
on  the  north  to  the  Veterans  Memorial 
Bridge  on  the  south. 

(b)  Special  local  regulations.  (1)  The 
Coast  Guard  will  be  regulating  all  vessel 
navigation  and  anchorage  in  the 
regulated  area.  Except  for  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Patrol 
Commander  from  6  a.m.  until  7  p.m. 


(E.D.S.T.),  each  day,  on  the  1st  and  2d  of 
August  1992. 

(2)  The  Coast  Guard  will  patrol  the 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Any  vessel,  not 
authorized  to  participate  in  the  event, 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  and  when  so 
directed  by  that  officer.  Transiting 
vessels  will  be  operated  at  bare 
steerageway,  and  will  exercise  a  high 
degree  of  caution  in  the  area. 

(3)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Any 
vessel  so  signaled  shall  stop  and  shall 
comply  with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(5)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(6)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

Dated:  June  5, 1992. 
G.A.  Penington. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Ninth  Coast  Guard  District. 

|FR  Doc.  92-14197  Filed  5-l»-fl2:  8:45  am) 
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33  CFR  Part  100 
[CGD  09-92-10] 

Special  Local  Regulations;  Milwaukee 
Summerfest,  Milwaukee  Harbor,  Lake 
Michigan.  Milwaukee,  Wl 

agency:  Coast  Guard,  DOT. 
action:  Temporary  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Milwaukee 
Summerfest.  This  festival  will  include 
several  events  within  a  man-made 
lagoon  directly  adjacent  to  the 
Summerfest  grounds  in  Milwaukee 
Harbor,  a  hole-in-one  golf  contest  onto  a 
barge,  water-skiing,  and  other  aquatic 


events,  from  the  25th  of  June  1992  until 
the  5th  of  July  1992.  The  effect  of  these 
regulations  will  be  to  restrict  general 
navigation  in  the  regulated  area,  the 
Summerfest  lagoon  in  Milwaukee 
Harbor,  for  the  safety  of  spectators  and 
participants.  These  regulations  are 
needed  to  provide  for  the  safety  of  life, 
limb,  and  property  on  navigable  waters 
during  the  event. 

EFFECTIVE  DATE:  The  regulations  are 

effective  from  11:30  a.m..  (c.d.s.t)  until  12 

midnight  (c.d.s.t.),  each  day.  from  the 

25th  of  June  1992  until  the  5th  of  July 

1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Thibodeau,  Marine  Science 
Technician  Third  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  &  Waterways 
Management  Branch,  Ninth  Coast  Guard 
District,  1240  East  9th  Street.  Cleveland, 
Ohio  44199-2060,  (216)  522^1420. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  until  May  8, 
1992,  and  there  was  not  sufficient  time 
to  publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

Drafting  Information 

The  drafters  of  this  regulation  are 
William  A.  Thibodeau,  Marine  Science 
Technician  Third  Class,  U.S.  Coast 
Guard,  project  officer.  Aids  to 
Navigation  &  Waterways  Management 
Branch  and  M.  Eric  Reeves, 
Commander.  U.S.  Coast  Guard,  project 
attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regidations 

The  Milwaukee  Summerfest  will  be 
conducting  several  events  within  the 
man-made  lagoon  directly  adjacent  to 
the  Summerfest  grounds  in  Milwaukee 
Harbor  from  the  25th  of  June  1992  until 
the  5th  of  July  1992.  This  festival  will 
have  daily  activities,  that  will  include 
approximately  50  combined  water-ski 
boats,  jet  skis,  wind  surfers,  and  a  hole 
in  one  golt  course  green  located  on  a  180 
foot  anchored  barge,  which  could  pose 
hazards  to  navigation  in  the  area.  Any 
vessel  desiring  to  enter  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (Officer  in 
Charge,  U.S.  Coast  Guard  Station 
Milwaukee,  WI). 
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Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  28. 
1979).  The  economic  impact  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
Any  impact  on  commercial  traffic  in  the 
area  will  be  negligible. 

Since  the  impact  of  this  regiilation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjectrin  33  CFR  Fart  100 

Marine  sa/ety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal     ^  - 
Regulations,  is  amended  as  follows: 

PART  100-{AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
temporary  S  100.35-T0910  to  read  as 

follows: 

§100.35-70910    MUwaufcee  Summerfest, 
Lake  Michigan,  MUwaukae  Harbor, 
Milwaukee,  Wl. 

(a)  Regulated  Area.  The  uncharted 
lagoon  or  basin  in  Milwaukee  Harbor 
north  of  the  mouth  of  the  Milwaukee 
River  and  directly  adjacent  to  the 
Summerfest  grounds,  enclosed  by  shore 
on  the  west  and  a  "comma"  shaped 
man-made  rock  wall  on  the  east.  The 
construction  of  the  lagoon  is  such  that  a 
small  "basin"  has  been  created  with  one 
entrance  located  at  the  northwest  end, 
thus,  there  is  no  "thru  traffic".  Foxu* 
special  buoys  will  be  set  by  the  sponsor 
to  delineate  the  entrance  to  the  lagoon. 

(b)  Special  local  regulations.  (1)  The 
Coast  Guard  will  be  regulating  all  vessel 
navigation  and  anchorage  in  the  above 
area  from  11:30  a.m.  (c.d.s.t.)  until  12 
midnight  (c.d.8.t.),  each  day,  from  the 


25th  of  June  1992  until  the  5th  of  July 
1992.  When  determined  appropriate  by 
the  Coast  Guard  Patrol  Commander, 
vessel  traffic  will  periodically  be 
permitted  to  transit  through  the 
regulated  area  during  breaks. 

(2)  The  Coast  Guard  will  pabx>l  the 
regulated  area  under  the  direction  of  a 
designated  jCoast  Guard  Patrol 
Commanded  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Any  vessel,  not 
authorized  to  participate  in  the  event 
desiring  to  enter  the  regulated  area  may 
do  so  only  with  prior  approval  of  the 
Patrol  Commander  and  when  so 
directed  by  that  officer.  When  granted 
approval  by  the  Coast  Guard  Patrol 
Commander,  vessels  entering  the 
regulated  area  will  be  operated  at  bare 
steerageway,  and  will  exercise  a  high 
degree  of  caution  in  the  area. 

(3)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Any 
vessel  so  signaled  shall  stop  and  shall 
comply  with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  coRy)Iy,  or  both. 

(4)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations,  and  operating  conditions. 

(5)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(6)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

Dated:  June  5, 1992. 
G  A.  Penington. 

Rear  Admiral  U.S.  Coast  Guard,  Commander. 

Ninth  Coast  Guard  District. 

[FR  Doc.  92-14196  Filed  6-19-92;  8:45  am] 

SnXilM  CODE  «tK>-14-« 


33  CFR  Part  100 

[CGD  09-92-11] 

Special  Local  Regulations.  Sbncoe 
Landing,  Lower  Niagara  RIvar,  Lake 
Ontario,  Youngstown,  NY 

AOENCV:  Coast  Guard,  DOT. 
action:  Temporary  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  marine  event 


Simcoe  Landing.  The  Simcoe  Landing 
will  involve  six  sailing  ships  recreating 
the  1792  landing  of  Simcoe  at  Niagara- 
On-The-Lake  which  will  also  include 
cannon  fire  from  both  the  U.S.  and 
Canadian  shoreline.  This  event  will  take 
place  in  both  U.S.  and  Canadian  waters 
of  the  Lower  Niagara  River  on  the  4th  of 
July  1992.  The  effect  of  these  regulations 
will  be  to  restrict  general  navigation  in 
the  U.S.  waters  of  the  Lower  Niagara 
River  from  the  mouth  of  the  river  ' 

southward  to  Niagara  River  Range  Front 
Light  for  the  safety  of  spectators  and 
participants.  Hie  Canadian  Authorities' 
will  be  imposing  the  same  restrictions  in 
their  waters  for  this  event.  These 
regulations  are  needed  to  provide  for  the 
safety  of  life,  limb,  and  property  on 
navigable  waters  during  the  event. 

iFFECnvE  DATE:  The  regulations  are 
effective  from  12  p.m.  until  2  p.m. 
(e.d.s.t.)  on  July  4, 1992. 

FOR  FURTHER  INFORMATIOM  CONTACH 

William  A.  Thibodeau,  Marine  Science 
Technician  Third  Class,  U.S.  Coast 
Guard,  Aids  to  Navigation  &  Waterways 
Management  Branch,  Ninth  Coast  Guard 
District,  1240  East  9th  Street,  Cleveland. 
OH  44199,  (216)  522-4420. 

SUPPI.EMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Making  has  not  been 
published  for  these  regulations. 
Following  normal  rulemaking 
procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
until  May  14, 1992  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Drafting  Infoimation 

The  drafters  of  this  regulation  are 
William  A.  Thibodeau,  Marine  Science 
Technician  Third  Class,  U.S.  Coast 
Guard,  project  officer.  Aids  to 
Navigation  &  Waterways  Management 
Branch  and  M.  Eric  Reeves. 
Commander,  U.S.  Coast  Guard,  project 
attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulations 

The  marine  event  Simcoe  Landing  will 
take  place  in  both  the  U.S.  and 
Canadian  waters  of  the  Lower  Niagara 
River  from  the  mouth  of  the  river 
southward  to  the  Niagara  River  Range 
Front  Light  from  12  p.m.  (e.d.s.t.)  until  2 
p.m.  (e.d.s.t.)  on  the  4th  of  July  1992.  This 
event  ¥vill  involve  six  sailing  ships 
recreating  the  1792  landing  of  Simcoe  at 
Niagara-On-The-Lake  and  will  also 
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include  cannon  fire  from  both  the  U.S. 
and  Canadian  shoreline.  Any  vessel 
desiring  to  transit  or  anchor  in  the 
regulated  area  may  do  so  only  with  the 
prior  approval  of  the  Coast  Guard  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station  Niagara,  NY). 
Canadian  Authorities  will  be  imposing 
the  same  restrictions  in  their  waters 
during  the  event. 

Economic  Assessment  and  Certificatioa 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unneeessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  I 

I 

This  action  has  been  analyzed  In 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  | 

Assessment.  | 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Regulations 

I 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— {AMENDED!  | 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  by  adding  a 
temporary  §  100.35-T0911  to  read  as 
follows: 

§  100.35-T091 1    Simcoe  Landing,  Lower 
Niagara  River,  Lake  Ontario,  Youngstown, 
NY. 

(a)  Regulated  area.  The  Lower 
Niagara  River  bounded  on  the  north  by 
an  east-west  line  from  the  Cribs  on  the 
north  side  of  Fort  Niagara  to  the 
International  Boundary;  on  the  south  by 
an  east-west  line  beginning  at  the 
International  Boundary  directly  adjacent 


to  the  Niagara  River  Range  Front  Light 
(LLNR  2430)  to  the  U.S.  8hefeiMie;^n  the 
east  by  the  U.S.  shoreline;  and  on  the 
west  by  the  International  Boundary. 

(b)  Special  heal  regulations.  (1)  The 
Coast  Guard  will  be  regulating  all  vessel 
navigation  and  anchorage  in  the 
regulated  area.  No  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Coast 
Guard  Patrol  Commander,  from  12  p.m. 
until  2  p.m.  (e.d.s.t.)  on  July  4, 1992. 

(2)  The  Coast  Guard  will  patrol  the 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander."  Any  vessel,  not 
authorized  to  participate  in  the  event, 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  and  when  so 
directed  by  that  officer.  Transiting 
vessels  will  be  operated  at  bare 
steerageway,  and  will  exercise  a  high 
degree  of  caution  in  the  area. 

(3)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

Dated:  June  5, 1992. 

G.A.  Penington, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Ninth  Coast  Guard  District. 

[FR  Doc.  92-14198  Filed  6-19-92;  8:45  am] 

BILUNO  CODE  4110-14-M 


33  CFR  Part  100 
ICGD  05-92-24] 

Special  Local  Regulations  for  Marine 
Events;  Great  American  Music  Festival 
Fireworks,  Elizabeth  River,  Town 
Point,  Norfolk  and  Portsmoutti,  VA 

agency:  Coast  Guard,  DOT. 

action:  Implementation  of  special  local 

regulations. 

summary:  This  notice  implements  33 
CFR  100.501  for  the  Great  American 
Music  Festival  Fireworks  Displays  to  be 
held  in  the  Waterside  area  of  the 
Elizabeth  River  between  Norfolk  and 
Portsmouth,  Virginia.  These  special 
local  regulations  are  needed  to  control 
vessel  traffic  within  the  immediate 
vicinity  of  Waterside  due  to  the 
confined  nature  of  the  waterway  and  the 
expected  vessel  congestion  during  the 
event.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  participants  and 
spectators. 


EFFECTIVE  DATEK  The  regulations  in  33 
CFR  100.501  are  effective  for  the 
following  periods:  8  p.m.  to  11  p.m.,  July 
3, 1992,  7:30  p.m.  to  11  p.m.,  July  4, 1992. 
If  inclement  weather  causes  the 
postponement  of  the  July  4, 1992 
fireworks  display,  the  regulations  will 
be  in  effect  from  7:30  p.m.  to  11  p.m.,  July 
5, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District  431  Crawford  Street, 
Portsmouth,  Virginia  23705  (804)  398- 
6204,  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (804)  483-8559.       , 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch.  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LT  Monica  L  Lombardi,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff.  i 

Discussion  of  Regulation 

Norfolk  Festevents,  Ltd.  has  submitted 
an  application  to  hold  the  Great 
American  Music  Festival  July  3,  and  4, 
1992.  in  the  Waterside  area  of  the 
Elizabeth  River.  This  area  is  covered  by 
33  CFR  100.501  and  generally  includes 
the  waters  of  the  Elizabeth  River 
between  Town  Point  Park,  Norfolk, 
Virginia,  the  mouth  of  the  Eastern 
Branch  of  the  Elizabeth  River,  and 
Hospital  Point,  Portsmouth,  Virginia. 
Since  this  event  is  of  the  type 
contemplated  by  this  regulation  and  the 
safety  of  the  participants  and  spectators 
viewing  this  event  will  be  enhanced  by 
the  implementation  of  special  local 
regulations  for  the  Elizabeth  River,  33 
CFR  100.501  will  be  in  effect  during  the 
Great  American  Music  Festival.  The 
waterway  will  be  closed  during  the 
fireworks  displays.  Since  the  waterway 
will  not  be  closed  for  an  extended 
period,  commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
impTementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  100.72aa. 

Dated:  June  10. 1992. 
W.T.  Leiand. 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  92-14610  Filed  6-19-92;  8:45  an(y 
BILUNO  CODE  4t1»-14-«l 
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33  CFR  Part  100 
(CGD  05-92-23] 

Special  Lj>cal  Regulatlona  for  Marine 
Events;  Sluirptown  Outtward  Regatta; 
Nantlcdce  River,  Sharptown,  IMD 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Sharptown 
Outboard  Regatta  to  be  held  on  June  27 
and  28, 1992.  in  the  Nanticol(e  River  at 
Sharptown.  Maryland.  These  special 
local  regulations  are  necessary  to 
control  vessel  traffic  in  the  immediate 
vicinity  of  this  event.  The  effect  will  be 
^     to  restrict  general  navigation  in  the 

/      regulated  area  for  the  safety  of 

''        spectators  and  participants. 

EFFECTIVE  OATES:  The  regulations  are 
effective  for  the  following  periods:  8  a.m. 
to  7  p.m.,  June  27, 1992.  8  a.m.  to  7  p.m., 
June  28, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District.  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204,  or  Commander,  Coast  Guard 
Group  Eastern  Shore  (Operations)  (804) 
336-2891. 

SUPPtfMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Adherence  to  normal 
rulemaking  procedures  would  not  have 
been  possible.  Specifically,  the 
sponsor's  appHcation  to  hold  the  event 
was  not  received  in  the  district  office 
until  May  13, 1992,  leaving  insufficient 
time  to  publish  a  notice  of  proposed 
rulemaking  in  advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LT  Monica  L 
Lombardi,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Background  and  Purpose 

The  Sharptown  Recreation  Council 
and  the  Carolina  Virginia  Racing 
Association  submitted  an  application  to 
hold  the  Sharptown  Outboard  Regatta. 
The  race  will  consist  of  approximately 
150  outboard  powered  boats  under  14 
feet  in  length  racing  over  a  closed 
course  on  the  Nanticoke  River.  As  part 
of  the  application,  the  Sharptown 
Recreation  Council  and  the  Carolina 
Virginia  Racing  Association  requested 


that  the  Coast  Guard  provide  control  of 
spectator  and  river  traffic  within  the 
regulated  area. 

Discussion  of  Regulations 

These  regulations  will  regulate  the 
area  surrounding  the  Sharptown 
Outboard  Regatta.  The  oval  shaped  race 
course  runs  along  the  downtown  areas 
of  Sharptown,  Maryland  on  the 
Nanticoke  River.  These  regulations  are 
necessary  to  control  spectator  craft  and 
to  provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
event  Marine  traffic  will  be  allowed  to 
transit  the  regulated  area  between 
heats.  Since  the  main  channel  will  not 
be  closed  for  extended  periods  of  time, 
river  traffic  should  not  be  severel|L 
disrupted.  ^V 

Regulatory  Evaluation  . 

This  final  rule  is  not  considered  major 
under  Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  This  regulation  wall  only 
be  in  effect  for  several  hours  each  day, 
and  the  impacts  on  routine  navigation 
are  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  the  impact  of  this  rule 
on  non-participating  small  entities  will 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b),  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 


from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  been  placed  in  the 
rulemaking  docket. 

List  of  Subjecto  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100-[AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.3&-T0523  is 
added  to  read  as  follows: 

§100.35-T0523    Nanticoke  River. 
Sharptown,  Maryland. 

(a)  Definitions — (1)  Regulated  area. 
The  waters  of  Nanticoke  River  from 
shoreline  to  shoreline  bounded  to  the 
northeast  by  a  line  drawn  from  latitude 
36°59'49"  North,  longitude  76°17'20" 
West;  to  latitude  36*'59'01"  North, 
longitude  76°10'38"  West;  and  bounded 
to  the  southeast  by  a  line  drawn  from 
latitude  36*59'49"  North,  longitude 
76"'17'20"  West;  to  latitude  36''59'01" 
North,  longitude  76°10'38"  West. 

(2)  Guard  Guard  Partol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Eastern  Shore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  participants  in  the  Sharptown 
Outboard  Regatta  and  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Patrol 
Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Spectator  vessels  may  anchor  in 
the  spectator  anchorage  area  specified 
in  paragraph  (a)(3)  of  these  regulations. 

(4)  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
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the  regulated  area  whenever  a  race  heat 
is  not  being  run. 

(5)  Vessel  operators  are  advised  to 
remain  clear  of  the  advisory  area  during 
the  effective  periods  of  this  regulation. 

(c)  Effective  periods.  The  regulations 
are  effective  for  the  following  periods:  8 
a.m.  to  7  p.m.,  June  27, 1992.  8  a.m.  to  7 
p.m.,  June  28. 1992. 

Dated:  June  10, 1992. 
W.  T.  Leland. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
(FR  Doc.  92-14894  Filed  6-19-92:  8:45  am) 

BILLING  OOOC  4810-14-«l 

' Ji. 

33  CFR  Parts  100, 110  and  165 
[CGD1-91-157) 

Temporary  Regulations,  Port  of  New 
York  and  New  Jersey,  July  2-5, 1992 

agency:  Coast  Guard.  DOT. 
ACTKHl:-Temporary  fmal  rule. 

summary:  The  Coast  Guard  is  adopting 
temporary  regulations  for  the  Port  of 
New  York  and  New  Jersey  for  the 
Operation  Sail  1992  (OPSAIL  '92) 
activities  of  July  2-5, 1992.  The 
temporary  regulations,  consisting  of 
special  local  regulations  for  two 
parades  of  Sail",  anchorage  regulations 
fAr  spectator  craft  and  participating 
vessels,  and  a  safety  zone  for  a 
firewo?k8  display,  are  necessary  to 
conduct  these  activities  in  a  safe  and 
onderly  manner. 

IThe  temporary  regulations  are  issued 
to^ugment  the  regulations  contained  in 
titll  33,  Code  of  Federal  Regulations 
whii^  govern  navigation  in  the  Port  of 
New  York  and  New  Jersey.  The 
temporary  regulations  will  have  an 
impact  on  navigation  during  the  period 
from  6  a.m.,  July  2  to  12  p.m.,  July  5, 1992, 
but  they  ate  the  minimum  necessary  to 
ensure  safety  during  the  hazardous 
conditions  that  will  be  occasioned  by 
the  arrival  of  a  large  number  of  sailing 
vessels  and  spectator  craft  participating 
in  and  observing  the  event,  OPSAIL  '92. 
EFFECTIVE  DATES:  These  regulations  are 
effective  as  listed  below:  Section 
100.35T01-158  (Parade  of  Sail)  is 
effective  on  July  3. 1992.  from  11:45  a.m. 
to  6  p.m.;  §  iro.35T01-159  (Parade  of 
Tall  Ships)  is  effective  from  6  a.m.,  July 
4, 1992.  to  3  a.m.,  July  5, 1992;  §  110.155 
(Anchorage  regulations.  Port  of  New 
York)  is  temporarily  amended  effective 
from  6  a.m.,  July  2, 1992,  to  11:59  a.m., 
July  5. 1992;  §  llO.TOl-160  (New  York 
Harbor,  Narrows  Temporary 
Anchorage)  is  effective  from  12  p.m., 
July  2, 1992,  to  11:59  a.m.,  July  5. 1992; 

§  165.T01-161  (Safety  Zone:  Upper  Bay, 


New  York  and  New  Jersey)  is  effective 
from  8  p.m..  July  4, 1992.  to  3  a.m.,  July  5, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  C.W.  Jennings,  Operation 
Sail  Project  Officer  for  Captain  of  the 
Port,  New  York  at  (212)  66ft-7737. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Infurniatieii 

The  principal  persons  involved  in 
drafting  this  document  are  LT  C.W. 
Jennings,  Project  Manager,  Coast  Guard 
Group  New  York  and  LCDR  J.  Astley, 
Project  Counsel,  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

On  March  25, 1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Temporary 
Regulations,  Port  of  New  York  and  New 
Jersey,.^  July  1992"  in  the  Federal 
RegisteM^J  FR  10308).  The  Coast  Guard 
received  ive  (5)  letters  commenting  on 
the  propoSaL  A  public  hearing  was  not 
requesUea  and  one  was  not  held. 

Bad^ground  and  Purpose 

The  Coast  Guard  is  establishing 
temporary  regulations  for  the  Port  of 
New  York  and  New  Jersey,  including  the 
Lower  Bay,  Upper  Bay,  East  River  and 
Hudson  River,  for  OPSAIL  '92.  The 
regulations  provide  specific  guidance  on 
temporary  anchorage  regulations,  vessel 
movement  controls,  and  safety  zones 
that  will  be  in  effect  at  various  times  in 
those  waters  during  the  period  July  2 
through  5, 1992. 

The  actual  OPSAIL  '92  celebration 
will  commence  with  a  "Parade  of  Sail" 
from  Western  Long  Island  Sound  to  the 
Lower  Bay,  via'the  East  River  and  Upper 
Bay,  on  July  3, 1992.  This  parade  will 
involve  approximately  70  class  "B"  and 
"C"  sailing  vessels.  Alter  arriving  in  the 
Lower  Bay  these  vessels  will  moor  in 
specially  designated  anchorages  in 
Gravesend  and  Sandy  Hook  Bays. 
On  the  morning  of  July  4, 1992.  a 
"Parade  of  Tall  Ships"  will  commence  at 
the  Verrazano  Bridge  and  will  involve 
up  to  300  class  "A"  (vessels  175  feet  and 
greater).  "B"  (vessels  greater  than  100 
feet  but  less  than  175  feet)  and  "C  ' 
(vessels  100  feet  or  less)  sailing  vessels 
proceeding  through  the  Upper  Bay  and 
Hudson  River  to  the  vicinity  of  the 
George  Washington  Bridge,  then 
returning  down  the  Hudson  River  fo 
previously  assigned  bierths  and 
moorings.  That  same  evening  a 
fireworks  and  laser  display  is  planned 
that  will  impact  all  of  the  waters  around 
the  southern  tip  of  Manhattan,  from  the 
Brooklyn  Bridge  on  the  East  River  to 
Battery  Park  City  on  the  Hiidson  River. 


The  purpose  of  the  regulations  is  to 
enhance  maritime  safety  and  protect  the 
boating  public  in  the  Port  of  New  York 
and  New  Jersey  immediately  prior  to, 
during,  aivd  after  the  scheduled  events. 
The  regulations  will  impact  the 
movement  of  all  vessels  operating  in  the 
Port,  maintain  dear  parade  routes  for 
the  participating  vessels,  establish 
sufficient  buffer  areas  around  the 
planned  fireworks  display  to  ensure  no 
one  is  injured  by  falling  and  possibly 
burning  debris,  and  provide  anchorage 
areas  where  participants  and  spectators 
can  safety  moor. 

All  vessel  operators  and  passengers 
are  reminded  that,  in  addition  to  the 
safety  equipment  requirements  for  all 
pleasure  craft,  vessels  carrying 
passengers  must  comply  with  certain 
additional  rules  and  regulations.  When  a 
vessel  is  not  being  used  exclusively  for 
pleasure  purposes  but  rather  is  engaged 
in  carrying  passengers,  the  vessel 
operator  must  possess  an  appropriate 
license  and  the  vessel  is  subject  to 
inspection.  While  the  legal  definition  of 
the  word  "passenger",  found  in  46  U.S.C. 
2101(21),  varies  depending  on  type  of 
vessel  involved,  in  general,  it  means  any 
person  who  has  contributed  any 
consideration  (monetary  or  otherwise) 
either  directly  or  indirectly  for  carriage 
on  board  the  vessel.  The  same  laws 
provide  substantial  penalties  for  any 
violation.  If  you  have  any  questions 
concerning  the  application  of  the  above 
laws  to  your  particular  case,  you  should 
either  write  the  U.S.  Coast  Guard 
M#ine  Inspection  Office,  Battery  Park 
Building,  New  York.  NY  10004  or 
telephone  (212)  668-7494  for  information. 
In  addition  to  the  safety  zone  noted  in 
these  regiUations  it  may  be  necessary 
for  Captain  of  the  Port.  New  York  to 
establish  security  zones  to  safeguard 
dignitaries  and,  possibly,  certain  vessels 
participating  in  the  event.  If  the  Coast 
Guard  deems  it  necessary,  at  a  later 
date,  to'establish  security  zones,  the 
details  of  those  zones  will  be 
disseminated  separately  via  the  Federal 
Register,  Local  Notice  to  Mariners, 
Safety  Voice  Broadcasts  and  any  other 
means  available. 

It  is  evident  that  with  the  many  sailing 
vessels  arriving  in  the  Port  of  New  York 
and  New  Jersey  for  this  event,  it  will  be 
necessary  to  curtail  normal  port 
operations  to  some  extent.  This 
interference  will  be  kept  to  the  minimum 
considered  necessary  to  ensure  safety 
and  to  facilitate  the  success  of  OPSAIL 
'92. 

It  is  recommended  that  vessel 
operators  visiting  the  Port  of  New  York 
and  New  Jersey  for  this  event  obtain  up 
to  date  editions  of  the  fallowing  charts 
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of  New  York  Harbor  Nos.  12334, 12335, 
12339, 12401  and  12402.  You  are  further 
advised  to  expect  large  crowds  and 
signiHcant  congestion  in  the  available 
anchorage  space.  Also,  you  must  have 
sufficient  facilities  on  board  your  vessel 
to  retain  all  garbage  and  untreated 
sewage.  Discharge  of  either  in  any 
waters  of  the  United  States,  which 
includes  all  waters  addressed  in  this 
rule,  is  strictly  forbidden.  Violators  may 
be  assessed  civil  penalties  up  to  $25,000. 

Discussion  of  Comments  and  Changes 

All  five  letters  received  concerning 
this  rule  were  from  established  charter 
and  ferry  boat  operators  in  the  Port  of 
New  York  and  New  Jersey.  All  were 
concerned  about  how  the  regulations 
would  impact  their  operation  during  the 
event  and  all  sought  some  measure  of 
"^lief  from  compliance  with  same  so 
they  could  continue  to  operate.  The  five 
letters  were  received  from  the  following 
businesses: 

The  operators  of  the  vessels  "Spirit  of 
New  York"  and  "Spirit  of  New  Jersey" 
submitted  a  copy  of  their  normal 
operating  schedule  and  inquired  how  it 
would  be  impacted  by  the  event.  Each 
vessel  runs  three  harbor  tours  daily.  The 
"Spirit  of  New  York"  operates  from  Pier 
9,  Manhattan  and  the  "Spirit  of  New 
jersey"  operates  from  Lincoln  Harbor 
Marina,  Weehawken,  New  Jersey. 
/  The  operators  of  the  Port  Imperial 
Ferry  Bus  System  submitted  a  copy  of 
their  operating  schedule  and  route  and 
stated  they  felt  the  parade  would 
interfere  with  their  normal  operations. 
The  Port  Imperial  ferry  operates  a 
shuttle  service  between  Weehawken, 

3w  Jersey  and  midtown  Manhattan. 

ijs  conflict  was  anticipated  and 

ssed  in  the  NPRM  for  this  rule.  All 
Iceskions  that  could  be  made  for  this 
ry  operation  were  written  into  the 
^inal  Notice  and  are  reiterated  in  this 

le  operators  of  the  Seaport  Line 
Emitted  a  copy  of  their  schedule  and 
inquired  how  it  would  be  impacted  by 
the  event.  The  Seaport  Line  runs  hourly 
harbor  cruises  on  the  vessels  "Andrew 
Fletcher"  and  "DeWitt  Clinton"  from 
Pier  17,  Manhattan. 

The  operators  of  the  TNT  Hydroline 
ferry  service  submitted  a  copy  of  their 
schedule  and  inquired  how  it  would  be 
impacted  by  the  event.  This  ferry 
service  operates  between  Atlantic 
Highlands  in  New  Jersey,  69th  Street  in 
Brooklyn  and  Pier  11  in  Manhattan. 

New  York  Cruise  Lines,  Inc.  which 
operates  World  Yacht  Cruises,  Circle 
Line  Sightseeing  Yachts,  Inc.  and 
manages  properties  which  accommodate 
several  other  charter  yachts  requested 
the  establishment  of  commercial  transit 


lanes  along  the  parade  routes  in  which 
spectator  vessels  could  operate.  The 
establishment  of  such  lanes  was 
examined  by  the  Coast  Guard  during  the 
development  of  the  NPRM  for  this  rule. 
However,  due  to  the  expected 
congestion  on  the  rivers  from  the  vessels 
participating  in  the  parades  and  the 
negative  comments  received  from  Coast 
Guard  members  involved  in  the  1986 
OPSAIL  celebration  regarding  their 
attempts  to  enforce  such  an  operation, 
establishing  such  lanes  or  free  zones 
along  the  parade  routes  was  not 
considered  to  be  an  acceptable  or  safe 
option. 

In  light  of  the  information  received  the 
Coast  Guard  will  authorize  deviations 
from  the  regulations  on  a  case  by  case 
basis  to  minimize  the  impact  on  vessel 
operators.  Unfortunately,  no  operator 
can  be  granted  complete  immunity  from 
the  regulations  due  to  the  complexity  of 
the  operation.  However,  every  effort  will 
be  made  to  allow  operators  to  continue 
to  operate  their  services  without 
jeopardizing  the  safety  and  security  of 
the  celebration.  It  should  be  noted  that 
the  Impact  on  normal  ferry/harbor 
cruise  services  in  the  port  is  only  for  an 
approximate  5  hour  period  on  Saturday, 
the  4th  of  July. 

Federal  Anchorage  No.  19,  as 
described  in  S  110.155(c)(5]  of  this  title, 
was  presented  in  the  NPRM  as  an 
anchorage  area  that  would  be  available 
to  recreational  and  commercial 
spectator  craft.  Due  to  the  width  of  the 
parade  on  July  4,  vessels  anchored  in 
this  area  would  create  a  hazard  to  the 
passing  parade  vessels.  Therefore,  use 
of  this  anchorage  has  been  suspended 
for  the  period  12  p.m.  on  July  2, 1992, 
until  11:59  a.m.  on  July  5, 1992.  The  final 
rule  has  been  amended  to  reflect  this 
change. 

■  The  dimensions  of  the  safety  zone 
established  for  the  fireworks  on  the 
evening  of  July  4th  has  been  modified 
slightly.  Due  to  negotiations  between  the 
City  of  New  York  and  the  fireworks 
sponsor,  Macy's  Department  Stores,  the 
display  was  moved  further  north  on  the 
Hudson  River  to  enhance  shoreside 
viewing.  Therefore,  the  safety  zone 
established  in  this  rule  for  the  display 
has  been  expanded  one  half  mile  north 
on  the  Hudson  River,  from  40°  43'  N  to 
40°  43'  30 "  N  line  of  latitude,  all  other 
parameters  remain  the  same.  The  final 
rule  has  been  amended  to  reflect  this 
change. 

A  new  regulation  has  been  added  for 
the  "Parade  of  Sail"  on  July  3,  for 
vessels  defined  as  "Spectator  Vessels". 
The  new  regulation  allows  "Spectator 
Vessels"  to  join  the  parade  along  the 
parade  route  without  having  to  obtain 
authorization,  as  long  as  the  maneuver 


can  be  conducted  safely.  This  new 
regulation  was  prompted  by  numerous 
phone  requests  received  from  the 
boating  public  who  wished  to  join  the 
parade  as  was  done  during  OPSAIL  '86. 
After  careful  review  of  how  this  segment 
of  the  maritime  community  could  be 
safely  accommodated,  it  was  proposed 
that  allowing  them  to  enter  the  regulated 
areas  in  the  direction  and  speed  of  the 
parade  was  an  acceptable  option.  Given 
the  size  of  the  actual  parade, 
approximately  70  vessels,  and  the 
number  Coast  Guard  resources 
available  to  monitor  vessel  movement  it 
was  decided  that  the  maneuver  could  be 
conducted  without  jeopardizing  the 
safety  of  the  event.  This  option  is  not 
available  to  vessel  operators  do  July  4. 
1992,  due  to  numerous  safety  concerns 
relative  to  the  "Parade  of  Tall  Ships" 
event.  Those  concerns  include  the 
expected  increase  in  spectator  vessel 
population  in  the  Port  and  the  number 
and  size  of  vessels  participating  in  the 
parade. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

The  regulations  will  be  in  effect  for 
only  portions  of  a  four  day  period.  The  - 
most  heavily  impacted  day  is  July  4, 
1992,  which  is  a  federal  holiday  and 
historically  a  day  in  which  numerous 
waterway  closures  and  disruptions 
occur  in  the  Port  because  of  smaller 
celebrations.  Conunercial  traffic  will  be 
prohibited  from  operating  in  Upper  New 
York  Bay  for  only  a  portion  of  the 
affected  period.  Moreover,  at  no  time 
will  commercial  shipping  access  to  Port 
Newark/Port  Elizabeth  facilities  be 
prohibited.  Access  to  those  areas  may 
be  accomplished  using  the  Raritan  Bay. 
Arthur  Kill.  Kill  Van  Kull,  and  Newark 
Bay  as  an  alternate  route.  This  will 
allow  the  majority  of  the  maritime 
industrial  activity  in  the  Port  of  New 
York  and  New  Jersey  to  continue, 
relatively  unaffected.  It  is  also  expected 
that  the  amount  of  publication  and 
advertisement  about  this  event  and,  in 
particiilar.  these  regulations  will  allow 
the  industry  to  adjust  their  schedules  so 
as  to  minimize  expected  impacts.  Also, 
it  is  expected  that  OPSAIL  '92  will 
attract  numerous  boaters  and  tourists  to 
the  area  which  would  have  a  favorable 
economic  impact  on  commercial 
activities  in  the  Port,  as  a  whole. 
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The  Staten  Island  Ferry  and  other 
scheduled  ferry  services  which  normally 
operate  in  the  Port  will  be  curtailed  or 
have  their  route  moaified  for  only  the 
minimum  amount  of  time  necessary, 
approximately  5  hours,  to  ensure  safe 
operation  during  the  increased  harbor 
activities. 

Small  Entities 

For  the  reasons  already  specified  in 
the  Regulatory  Evaluation  section  of  this 
proposal  the  Coast  Guard  expects  the 
final  rule  will  only  have  a  minimal 
adverse  impact  on  all  entities  operating 
in  the  area.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Colitetioa  of  bifotmatioii 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  conduded  that  under  section  2.B.2.C. 
of  Commandant  Instruction  M18475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  and  copying  where 
indicated  under  "AOORES8CS." 

List  of  Subjacts 

33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  is  amending  33  CFR 
p:^rts  100, 110  and  165  as  follows: 


PAHTT  100— SAFETY  OF  UFE  ON 
NAVIGABI^  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.48  and 
33  CFR  100  J5. 

2.  Temporary  S  100.35T 01-158  is 
added  to  read  as  follows: 

§  100.35T  01-1S8    Parade  of  Sail.  Port  Of 
New  Yor1(  and  New  Jersey,  Juty  3,  T992. 

(a)  Definitions.  As  used  in  this  section 
and  SS  100.35T  01-159, 110.155.  IIO.T  01- 
160,  and  165.T  01-161  of  this  title: 

(1)  Commander.  Coast  Guard  Forces 
New  York  means  Commander,  Coast 
Guard  Group/Captain  of  the  Port,  New 
York,^  the  Coast  Guard  officer  charged 
with  the  overall  responsibility  for  the 
enforcement  and  safe  conduct  (rf  the 
waterside  operations  attendant  to  the 
OPSAIL  '92  event. 

(2)  Cognizant  Coast  Guard  Group 
Commander  meEins  the  Coast  Guard 
officer  charged  with  the  enforcement  of 
the  regulations  in  this  section,  in 
addition  to  his  normal  duties,  within  the 
waters  a^ected  In  all  waters  north  of 
the  Vsrrazano  Bridge  this  term  refers  ta 
Commander,  Coast  Guard  Group  New 
York,  or  "his  designated  representative. 
In  all  waters  south  of  the  Vecrazano 
Bridge  this  term  refers  to  Commander, 
Coast  Guard  Group  Sandy  Hook,  or  his 
designated  representative. 

(3)  Main  Ship  Channels  includes  all 
waters  of  the  Anchorage  Channel 
Buttermilk  Channel  and  the  waters 
south  of  the  Brooklyn  Bridge  and  north 
of  Governors  Island  in  the  Upper  Bay, 
and  all  waters  of  the  Lower  Hudson 
River  north  of  the  Battery  and  south  of 
SpuyteaDuyvil  Creek.  It  does  not 
include  any  waters  described  as  an 
anchorage  in  i  110.155. 

(4)  OPSAIL  '92  Vessels  includes  all 
vessels  participating  in  Operation  Sail 
1992  under  the  auspices  of  the  Marine 
Event  Permit  submitted  by  OPERATION 
SAIL  1992.  Inc.  and  approved  by 
Commander.  First  Coast  Guard  District. 

(5)  Parade  of  Sail  is  the  southbound 
procession  of  class  "B"  and  "C" 
"OPSAIL  '92  Vessels"  as.  they  navigate 
designated  routes  in  the  Port  of  New 
York  and  New  Jersey  on  July  3, 1992. 

(6)  Spectator  Vessels  includes  any 
vessel  commercial  or  recreational 
being  used  for  pleasure  or  carrying 
passengers,  that  is  in  the  Port  of  New 
York  and  New  Jersey  to  observe  part  or 
all  of  the  events  attendant  to  OPSAIL 
'92. 

(7)  Parade  of  Tall  Ships  is  the 
procession  of  class  "A",  "B"  and  "C" 
"OPSAIL  "92  Vessels"  as  they  navigate 
designated  routes  in  the  Port  of  New 
York  and  New  Jersey  on  July  4, 1992. 


(b)  Regulated  areas. 

Note:  See  chartlets  III  and  V  in  Appendix  A 
to  this,  section. 

{\\Ar«a  "A  ".  All  waters  of  the  East 
River,  shore  to  shore,  west  of  the  Throgs 
Neck  Bridge  and  north  of  a  line  drawn 
along  the  40*  42'  02"N  Hne  of  latitude 
between  Brookljm,  New  York  and 
Manhattan,  New  York. 

(2)  Area  "B".  All  waters  of  the  Upper 
Bay  east  of  the  following  line  which  y 
commences  on  Pier  9.  Manhattan,  at:   \ 

Latitude  LonnHude 

40"  iZ  OiO"  N  74.'  Oa'  3ZJ0"  W 

40"  41'  29ir'  N  74:  Off  45.0'  W 

thence  along  the  east  shore  of 
Governors  Island  to; 

40'  4r  OM"  N  74'  01'  33.0"  W 

40"  39  4S.5-  N  74*  01'  21 .5"  W 

40"  38  44.3"  N  74'  OT  29.0"  W 

40'  3r  25.0"  N  74"  03'  OSXf  W 

40°  3S'  2ttff'  N  74'  02  34.0"  W 

then  east-northeast  to  the  shoreline  in 
Brooklya  New  York. 

(c)  Special  local  regulations.  (1)  No 
vessel,  except  those  specifically 
exempted,  may  enter  or  navigate  within 
regulated  Areas  "A"  and  "W  unless 
they  are  authorized  to  do  so  by 
Commander,  Coast  Guard  Forces  New 
York  or  his  designated  representative. 
Authorization  may  be  obtained  by 
contacting  Coast  Guard  Group  New 
York  on  channel  21  VHF-FM.  Any 
vessel  authorized  to  enter  regulated 
Areas  "A"  or  "B"  must  not  under  any 
circumstances,  cross  through  the 
"Parade  of  Sail",  cross  within  500  yards 
of  the  lead  or  last  vessel  in  that  parade, 
or  maneuver  alongside  within  100  yards 
of  any  "DPSAIL  "92  Vessel". 

(3).  No  vessel  is  permitted  to  transit 
Area  "A"^  northbound  unless  it  can  be 
clear  of  Rikers  Island  by  12  p.m..  July  3. 
1992. 

(3)  Operators  of  "spectator  vessels" 
who  wish  to  join  the  "Parade  of  Sail" 
along  its  parade  route  may  do  so  at  any 
time,  as  long  as  they  do  not  disrupt  the 
parade  or  hazard  any  other  vessel  and 
can  safely  integrate  their  vessel  into  the 
flow  of  traffic.  Whenever  "Spectator 
Vessels"  join  the  parade  they  must  do  so 
by  entering  the  regulated  area  in  the 
general  direction  and  speed  of  the 
parade- and  must  maintffln  their  position 
in  the  formation  until  they  depart  the 
regulated  area. 

'   (4)  Circle  Line  ferries  are  exempt  from 
the  regulation  in  this  section  during 
scheduled  operations,  except,  ferries  are 
only  authorized  to  travel  southbound  on 
the  East  River  for  the  duration  of  the 
regulation  in  this  section.  At  no  time  will 
a  ferry  be  permitted  to  cross  through  the 
"Parade  of  Sail",  cross  within  500  yards 
of  the  lead  or  last  vessel  in  that  parade. 
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or  mancmver  slon^de  withiir  100  yanJ» 
of  any  "OPSAIL  '92  Vessel". 

(SJCity  of  New  York.  Department  of 
Sanitation  barges,  while  engaged  in 
normal  sanitation  service,  are  exempt 
from  the  regulations  in  this  section  when 
engaged  in  southbound  transits  only.  At 
no  time  will  a  sanitation  barge  be 
pemritted  to  cross  through  the  "Facade 
of  Sail",  cross  within  500  yards  of  the 
lead  or  ast  vessel  in  that  parade,  or 


manewver  aJongside  within  100  yards  of 
any  "OPSAIL  "92  Vessel". 

(8)  Seaplane  operations.  The 
operation  of  aeaplanea,  including 
taxiing,  landing,  and  takmg  off.  is 
prohibited  in  regulated  Areas  "A"  and 
"B"  for  the  duration  of  the  regulation  in 
this  section. 

(d)  Effective  date.  (1)  Area  "A  ".  The 
regulations  in  this  section  become 
effective  in  Area  "A"  at  11:45  a.m..  July 


3, 1992.  They  terminate  at  6  pjn.,  July  3. 
1992. 

(2)  Area  "B".  The  regulations  in  this 
section  become  effective  in  Area  "B"  at 
2p.m..  July  3. 1992.  They  terminate  at  6 
p.m..  July  3. 1992. 

Appendix  A  to  *  10(L35T  Ql-isdy- 
Chardets 

BILUNO  COOE  4«t0-14-4l 
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CHARTLET-I- 


QPSAIL  "92  REGULATORY  OVERVIEW 
2  thru  5  JULY 


OPSAIL  TESSEL  AVCHOBA&ES 
2  thru  4  JULY 

SPECTJ^TOR  ANCHOBAGES 
2  thru  5  JULY 

SPECTATOR  AHCHORAGES 
4  JULY 

DEEP  DRAFT  A5CH0RA&ES 
BY  PERMIT  4  JULY 

FIREWORKS  SAFETY  ZOHE 
4  JULY 


NEW  JERSEY 


NOT  TO  BE  USED 
FOR  NAVIGATION 
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YERRA2AN0  NARROWS 
BRIDGE 


NOT  TO  BE  USED  FOR  NAVIGATION 
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CHASTL£T-m 


OPSATT.  '92  RFniJT.ATFD  AREAS 
pTIPTNn.TlJLY  3.1992 


Ceorg*  Vasttington  Bridg* 


AREA  "A"  ETFECTIVE  FROM 
11:45  A.M.  TO  6:00  P.M. 
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—    CHABTLET-V- 


r)PSAII.'Q2  PORT  ORnAN17ATION 

JERSEY  CITV  n  \ 

FRIDAY  TI3  IT- 


JULY  3, 1992 


NOT  TO  BE  USED  FOR  NAVIGATION 
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3.  Temporary  {  100.35T  01-159  is 
added  to  read  as  follows: 

§100J5T  01-159    OPSAH. '«2  EvMis, 
Ports  of  New  York  and  New  Jersey.  July  4, 
1992. 

(a)  Regulated  areas. 

Note:  S««  chartlets  IV  and  VI  in  appendix 
A  to  J  100 J5T  01-158. 

(1)  Area  "C".  All  waters  of  the  Lower 
Bay  and  Sandy  Hook  Bay  within  the 
following  boundaries:  south  of  the 
Verrazano  Bridge;  west  of  a  Hne  drawn 
shore  to  shore  along  the  O74''00'00"  W 
line  of  longitude  between  Navesink. 
New  Jersey  and  Coney  Island,  New 
York;  and  east  of  a  line  drawn  shore  to 
shore  along  the  074*03'12"  W  line  of 
longitude  between  New  Jersey  and 
Staten  Island. 

(2)  Area  "D".  All  waters,  shore  to 
shore,  of  the  Upper  Bay  and  the  Hudson 
River  within  the  following  boundaries: 
south  of  a  line  drawn  shore  to  shore 
along  the  40''52'39.2"  N  line  of  latitude 
between  Inwood.  New  York  and 
Englewood  Cliffs.  New  Jersey;  south  of  a 
line  drawn  along  the  40°42'02"  N  line  of 
latitude  between  Brooklyn.  New  York 
and  Manhattan.  New  York;  north  of  the 
Verrazano  Bridge;  and  east  of  line 
drawn  shore  to  shore  between  Staten 
Island,  New  York  and  Constable  Hook. 
New  Jersey  along  the  074°05'15"  W  line 
of  longitude. 

(b)  Special  local  regulations.  (1)  No 
vessel  except  "OPSAIL  '92  Vessels'*  and 
their  assisting  tugs.  "Spectator  vessels' 
and  those  vessels  exempt  from  the 
regulation  in  this  section,  may  enter  or 
navigate  within  regulated  Areas  "C" 
and  "D",  unless  specifically  authorized 
by  the  "Cognizant  Coast  Guard  Group 
Commander"  or  his  on-scene 
representative. 

(2)  Commercial  vessels,  not  defined  as 
"Spectator  vessels",  which  need  to 
transit  Area  "C"  must  contact  and 
obtain  permission  from  commander. 
Coast  Guard  Group  Sandy  Hook  or  his 
designated  representative  on  channel  81 
VHF-FM.  prior  to  entering  that  Area 
"C". 

(3)  "Spectator  vessels"  transiting 
regulated  Areas  "C"  and  "D"  must  do  so 
at  no  wake  speed  or  at  speeds  not  to 
exceed  6  knots,  whichever  is  less. 

(4)  Not  withstanding  paragraph  (b](l} 
of  this  section,  no  vessel,  other  than 
"OPSAIL  '92  Vessels"  and  their 
assisting  tugboats,  may  enter  or 
navigate  within  the  boundaries  of  the 
"Main  ship  channels"  in  regulated  Area 
"D"  unless  they  are  specifically 
authorized  to  do  so  by  "Commander, 
Coast  Guard  Forces  New  York"  or  his 

li^       designated  representative. 

Authorization  may  be  obtained  by 


contacting  Coast  Guard  Group  New 
York  on  channel  21  VHF-FM.  Any 
vessel  authorized  to  enter  Area  "D" 
during  the  "Parade  of  Tall  Ships"  must 
not,  under  any  circumstances,  cross 
through  the  parade,  cross  within  500 
yards  of  the  lead  or  last  vessel  in  that 
parade,  or  maneuver  alongside  within 
100  yards  of  any  "OPSAIL  92  Vessel". 

(5)  No  vessel  is  permitted  to  anchor  in 
the  "Main  ship  channels"  at  any  time. 
Vessels  which  need  to  anchor  to 
maintain  position  will  only  do  so  in 
designated  anchorage  areas. 

(6)  No  vessel,  other  than  "OPSAIL  '92 
vessels"  and  enforcement  vessels,  is 
permitted  to  transit  the  waters  between 
Governors  Island  and  The  Battery  in 
South  Manhattan.  Vessels  which  must 
transit  to  or  from  the  East  River  may 
only  do  so  by  using  the  Buttermilk 
Channel  via  the  southern  tip  of 
Governors  Island,  unless  otherwise 
authorized  by  "Commander,  Coast 
Guard  Forces  New  York"  or  his 
designated  representative. 

(7)  The  City  of  New  York  Staten 
Island  ferries  are  exempt  from  the 
regulations  in  this  section  while  engaged 
in  scheduled  ferry  service  between  St. 
George  Terminal.  Staten  Island.  New 
York  and  The  Battery  in  Manhattan. 
New  York  except  at  no  time  will  a  ferry 
be  permitted  to  cross  through  the 
"Parade  of  Tall  Ships",  cross  within  500 
yards  of  the  lead  or  last  vessel  in  that 
parade,  or  maneuver  alongside  within 
100  yards  of  any  "OPSAIL  '92  Vessel ". 

(8)  The  Port  Imperial  ferry  service, 
which  operates  between  Weehawken. 
New  Jersey  and  Pier  76,  Manhattan,  is 
exempt  from  the  regulations  in  this 
section  while  engaged  in  scheduled  ferry 
serx'ice  between  those  points,  except,  at 
no  time  will  a  ferry  be  permitted  to  cross 
through  the  "Parade  of  Tall  Ships",  cross 
within  500  yards  of  the  lead  or  last 
vessel  in  that  parade,  or  maneuver 
alongside  within  100  yards  of  any 
"OPSAIL  '92  Vessel". 

(9)  Seaplane  Operations.  The 
operation  of  seaplanes,  including 
taxiing,  landing,  and  taking  off,  is 
prohibited  in  regulated  Areas  "C"  and 
"D"  for  the  duration  of  the  regulations  in 
this  section. 

(c)  Effective  dates.  (1)  Area  *C".  The 
regulations  in  this  section  become 
effective  at  6  a.m..  July  4, 1992.  They 
terminate  at  2  p.m..  July  4, 1{ 

(2)  Area  "D".  The  regula^ns  in  this 
section  become  effective^t  7:3(i  a.m.. 
July'4. 1992.  They  terminate  ay3  a.m. 
July  5, 1992. 


PART  110— ANCHORAGE 
REGULATIONS 

4.  The  authority  citation  for  part  110 
continues  to  read  as  follows 

Authority:  33  U.S.C.  471.  2030.  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-1(8). 
Section  110.1a  and  each  section  listed  in  - 
section  110.1a  are  also  issued  under  33  U.S.C. 
1223  and  1231. 

5.  Section  110.155  is  temporarily 
amended  by  suspending  for  the  period 
from  6  a.m.  on  July  2, 1992,  until  11:59 
a.m.  on  July  5. 1992.  paragraphs  (c)(S), 
(d)(6).  (d)(7).  (d)(8).  (d)(9).  and  (m)(2);  by 
adding  Notes  1  and  2  to  the  beginning  of 
the  section:  by  adding  paragraphs 
(c)(l)(ii).  (c)(2)(ii).  (c)(3Mii).  (c}(4Mii). 
(d)(ll)(iii).  (d)(12){iii).  (d)(13)(vi). 
(d)(14)(iv).  (d)(15)(iii).  (e)(l)(iii). 
(e)(l)(iv),  and  (0(4);  and,  by  revising 
paragraphs  (d)(1).  (d)(2).  (d)(3).  (d)(4). 
(d)(5).  (d)(10)(i).  introductory  text  of 
(d)(16),  the  note  to  the  introductory  text 
of  paragraph  (f)(1),  and  the  first 
sentence  of  paragraph  (n](l)  to  read  as 
follows:  S  110.155  Port  of  New  York. 

Note  1:  See  chartlets  1.  II.  V.  VI  and  VII  in 
appendix  A  to  5  100.35T  01-158. 

Note  2:  Mariners  are  cautioned  that  the 
areas  designated  as  anchorage  grounds  for 
the  purpose  of  the  regulation  in  this  section 
have  not  been  subiecl  to  any  special  survey 
or  inspection  and  that  charts  may  not  show 
all  scat)ed  obstructions  or  ttie  shallowest 
depths.  In  additioa  the  anchorages  are  in 
areiis  of  substanUal  currents,  and  not  all 
anchorages  are  over  good  holding  ground. 
Mariners  are  advised  to  take  appropriate 
precautions  when  using  these  temporary 
anchorages.  These  are  not  special  anchorage 
areas.  Vessels  must  display  anchor  lights,  as 
required  by  the  navigation  rules.  The 
anchorages  in  paragraphs  |c)  through  |d|(lU) 
of  this  section  and  the  Narrows  temporary 
anchorage  established  in  {  110.T01-160  arc 
available  to  "Spectator  vessels"  on  a  first 
.come  first  served  basis.  The  anchorages  in 
paragraphs  (d)(11)  through  |15)  of  this  section 
require  a  permit  to  anchor,  issued  by  Captain 
of  the  Port.  New  York.  The  anchorages  in 
paragraph  (e)  and  (0(4)  of  this  section  are 
established  for  the  exclusive  use  of  "OPSAIL 
"92  Vessels".  The  definitions  set  forth  in 
S  100.35T01-lS8(a)  apply  to  this  section. 

*  •  •  •  e 

(c)  •   •   • 

(D*  *  • 

(ii)  This  anchorage  is  designated  for 
the  exclusive  use  of  "Spectator  vessels". 
This  designation  will  commence  at  12 
p.m.  on  July  2, 1992.  It  will  terminate  at 
11:59  a.m.  on  July  5. 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port,  New  York  each  vessel  must 
vacate  this  anchorage. 

(2)  •   •   • 

(ii)  See  33  CFR  110.155(c)(l)(ii). 

(3)  •   *  * 

(ii)  See  33  CFR  n0.155(c)(l)(!i). 
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(4)  *  •  • 

(ii)  See  33  CFR  110.155(c)(l)(ii). 
•        •        •        •        • 

(d)*  *  *  [1)  Spectator  Anchorage  20- 
A.  That  area  enclosed  by  coordinates 
connecting  the  following  points: 

Latitude  ,  Longitude 

40'«  21-N  74*  or  06"  W 

40'4r05'N  74-01'5rW 

40"  41'  39"  N  74*  02*  00"  W 

40*  41'  30"  N  74*  02'  06 "  W 

40"  41'  55"  N  74*  02'  56 "  W 

thence  along  the  shoreline  to  the  point  of 
the  beginning. 

(i)  TTiis  anchorage  is  designated  for 
the  exclusive  use  of  "Spectator  vessels'*. 
This  designation  will  conrunence  at  3 
a.m.  on  July  4. 1992.  It  will  terminate  at  6 
'a.m.  on  July  5, 1992.  Upon  termination  or 
when  directed  by  Captain  of  the  Port. 
New  York  each  vessel  must  vacate  this 
anchorage. 

(2)  Spectator  Anchorage  20-B.  That 
area  enclosed  by  coordinates  connecting 
the  following  points: 

Latitude  '      Longitude 

40*  41'  51 '  N  74*  02'  58"  W 

40-  41'  25'  N  74"  02'  09"  W 

40*  41'  02"  N  74*  02'  24 "  W 

40*  41'  09"  N  74-  02'  39"  W 

40*  41'  31 "  N  74*  03'  15 "  W 

thence  along  the  shoreline  to  the  point  of 
the  beginning. 

(i)  This  anchorage  is  designated  for 
the  exclusive  use  of  "Spectator  vessels". 
This  designation  will  commence  at  3 
a.m.  on  July  4, 1992.  It  will  terminate  at  6 
a.m.  on  July  5. 1992.  Upon  termination  or 
when  directed  by  Captain  of  the  Port. 
New  York  each  vessel  must  vacate  this 
anchorage. 

(3)  Spectator  Anchorage  20-C.  That 
area  enclosed  by  coordinates  connecting 
the  following  points: 

Latitude  Longitude 

40*  41  ■  26 "  N  74'  03'  18"  W 

40*  41'  00"  N  74'  02'  28"  W 

40*  40"  09"  N  74*  03'  00"  W 

40*  40'  45"  N  74*  03'  51 "  W 

thence  along  the  shoreline  to  the  point  of 
the  beginning. 

(i)  lihis  anchorage  is  designated  for 
the  exclusive  use  of  "Spectator  vessels". 
This  designation  will  commence  at  12 
p.m.  on  JiJy  2, 1992.  It  will  terminate  at 
11:59  ajn.  on  July  5, 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  the  anchorage. 

(4)  Spectator  Anchorage  20-D.  That 
area  enclosed  by  coordinates  connecting 
the  following  points: 


Latitude 

40*  40*  53  "  N 
40'  40'  04"  N 
40*  39'  34"  N 
40*  39" 45'  N 
40*  39"  55 "  N 
40*  40"  09"  N 
40*  40"  32"  N 


Longitude 
74'  04'  15 "  W 
74"  03'  02 "  W 
74*  03'  23-  W 
74-  03'  50"  W 
74"  04'  00"  W 
74*  03'  51 "  W 
74"  04'  38"  W 


thence  along  the  shoreline  to  the  point  of 
the  beginning. 

(i)  This  anchorage  is  designated  for 
the  exclusive  use  of  "Spectator  vessels". 
This  designation  will  commence  at  12 
p.m.  on  July  2, 1992.  It  will  terminate  at 
11:59  a.m.  on  July  5. 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  this  anchorage. 

(5)  Spectator  Anchorage  20-E.  That 
area  enclosed  by  coordinates  cormecting 
the  following  points: 

Latitude  Longitude 

40-  39'  50"  N  74*  04'  06"  W 

40'  39"  22"  N  74*  03'  29 "  W 

40- 39- 01"  N  74- 03' 46"  W 

40"  39'  19"  N  74'  05'  10"  W 

thence  along  the  shoreline  to  the  point  of 
the  beginning. 

(i)  This  anchorage  is  designated  for 
the  exclusive  use  of  "Spectator  vessels". 
This  designation  will  commence  at  12 
p.m.  on  July  2, 1992.  It  will  terminate  at 
11  53  a.m.  on  July  5. 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  this  anchorage. 
•        •        •        *        * 

(10)*  *  * 

(i)  This  anchorage  is  designated  for 
the  exclusive  use  of  "Spectator  vessels". 
This  designation  will  commence  at  12 
p.m.  on  July  2, 1992.  It  will  terminate  at 
11:59  a.m.  on  July  5, 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  this  anchorage. 

(11)  *  *  * 

(iii)  This  anchorage  is  designated  for 

exclusive  use  of  vessels  observing  or 
participating  in  the  OPSAIL  '92 
festivities  and  which  have  been 
authorized  by  Captain  of  the  Port.  New 
York.  No  vessel  may  anchor  within  this 
area  without  authorization  to  do  so.  This 
anchorage  designation  will  remain  in 
effect  from  3  a.m.  on  July  4. 1992.  until  6 
a.m.  on  July  5. 1992.  Upon  termination  or 
when  directed  by  Captain  of  the  Port. 
New  York  each  vessel  must  vacate  this 
anchorage. 

(12)  *  *  • 

(iii)  This  anchorage  is  designated  for 
exclusiveuse  by  vessels  which  have 
been  authorized  by  Captain  of  the  Port 
New  York  for  the  purpose  of  observing 
or  participating  in  the  OPSAIL  '92 
festivities.  No  vessel  may  anchor  within 
this  area  without  authorization  to  do  so. 
This  anchorage  will  remain  so 
designated  from  3  a.m.  on  July  4. 1992, 
unt^  8  a.m.  on  July  5. 1992.  Upon  • 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  this  anchorage. 

(13)*  *  * 

(vi)  This  anchorage  is  designated  for 
exclusive  use  by  vessels  which  have 


been  authorized  by  Captain  of  the  Port. 
New  York  for  the  purpose  of  observing 
or  participating  in  the  OPSAIL  '92 
festivities.  No  vessel  may  anchor  within 
this  area  without  authorization  to  do  so. 
This  anchorage  will  remain  so 
designated  from  3  a.m.  on  July  4. 1992, 
until  6  a.m.  on  July  5, 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  this  anchorage. 

(14)  *   *   * 

(iv)  This  anchorage  is  designated  for 
exclusive  use  by  vessels  which  have 
been  authorized  by  Captain  of  the  Port. 
New  York  for  the  purpose  of  observing 
or  participating  in  the  OPSAIL  '92 
festivities.  No  vessel  may  anchor  within 
this  area  without  authorization  to  do  so. 
This  anchorage  will  remain  so 
designated  from  3  a.m.  on  July  4. 1992. 
until  6  a.m.  on  July  5, 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  this  anchorage. 

(15)  *  *  * 

(iii)  This  anchorage  is  designated  for 
exclusive  use  by  vessels  which  have 
been  authorized  by  Captain  of  the  Port. 
New  York  for  the  purpose  of  observing 
or  participating  in  the  OPSAIL  "92 
festivities.  No  vessel  may  anchor  within 
this  area  without  authorization  to  do  so. 
This  anchorage  will  remain  so 
designated  from  3  a.m.  on  July  4. 1992. 
until  6  a.m.  on  July  5. 1992.  Upon 
termination  or  when  directed  by  Captain 
of  the  Port.  New  York  each  vessel  must 
vacate  this  anchorage. 

(16)  Any  vessel  anchored  in  or 
intending  to  anchor  in  Federal 
Anchorage  20-A  through  20-E  must 
comply  with  requirements  in  paragraphs 
(d)(16)  (iii).  (iv).  (v).  (vi).  and  (vii)  of  this 
section.  AJny  vessel  anchored  in  or 
intending  to  anchor  in  Federal 
Anchorage  21-A  through  21-C.  2a-A  and 
23-B.  24  or  25  must  comply  with  all  of 
the  requirements  of  this  paragraph. 

(e)  *  *  * 

(1)  *  *  * 

(iii)  This  anchorage  is  effective  from  6 
a.m.  on  July  2, 1992.  until  2  p.m.  on  July 
4, 1992. 

(iv)  No  vessel  other  than  "OPSAIL  '92 
Vessels"  and  their  designated  assist 
tugs  may  anchor  and/or  approach 
within  100  yards  of  any  OPSAIL  '92 
Vessel  navigating  or  anchored  in  this 
area. 

(f)  *  *  Ml)  *  *  * 

Note:  Anchorage  49-G  in  this  area  is 
reserved  for  vessels  carrying  explosives  (see 
paragraph  (ni)(3)  and  (n)  of  this  section)  and 
is  excluded  from  use  as  a  general  anchorage. 
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(4)  OPSAIL  Vessel  Temporary 
Anchorage.  That  area  enclosed  by 
coordinates  connecting  the  following 
points: 


Latitude                              Longitude 

40'  28  30  •  N 

7r  or  42"  w 

40"  27-  Sfl"  N 

74"  or  35"  W 

40*  Zr  54"  N 

74*  or  25"  W 

40°  26'  OO-  N 

74*  00'  58"  W 

40"  26'  00  ■  N 

74"  02'  00"  W 

40°  2ff  29"  N 

74-  02'  51"  W 

40"  27'  29"  N 

74"  02- 10"  W 

40'  27-  40"  N 

74°  02'  36"  W 

40"  28'  or'  N 

74"  02- 19"  W 

thence  to  the  point  of  the  beginning. 

(i)  This  anchorage  sets  aside  a  portion 
of  Anchorage  No.  26,  as  described  in 
paragraph  (0(1)  of  this  section,  for  the 
exclusive  use  of  "OPSAIL  '92  Vessels". 

(ii)  This  anchorage  is  effective  from  6 
a.m.  on  July  2, 1992,  until  2  p.m.  on  July 
4.1992. 

(iii)  No  vessels  other  than  "OPSAIL 
'92  Vessels",  their  designated  assist 
tugs,  and  enforcement  vessels  may 
anchor,  loiter,  or  approach  within  100 
yards  of  any  OPSAIL  *92  Vessel  when  it 
is  navigating  or  at  anchor  in  this  area. 

(n)  *  •  *  (1)  Anchorage  No.  49-G  is 
reserved  |pr  vessels  carrying  explosives. 


'fr 


6.  Temporary  section  llO.TOl-160  is 
added  to  Subpart  B  to  read  as  follows: 

S  1 10.T01-160    New  York  Harbor. 

Narrows  Temporary  Anchorage.  That 
area  enclosed  by  coordinates  connecting 
the  following  points: 

Latitude  Longitude 

40"  36  31"  N  74*  02' 11"  W 

40"  36'  28"  N  74*  02'  20"  W 

40"  3r  22"  N  •  74*  02'  48"  W 

40"  38'  23"  N  74*  02'  22"  W 

40"  38*  21'  N  74"  02'  12  '  W 

thence  along  the  shoreline  to  the  point  of 
the  beginning.  This  anchorage  is 
effective  from  12  p.m.  on  July  2. 1992, 
until  11:59  a.m.  on  July  5, 1992. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

7.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191;  49 
CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1,  6.04-6, 
and  160.5. 

87  A  new  §  165.T01-161  is  added  to 
read  as  follows: 

§  165.T01-161    Safety  Zone:  Upper  Bay, 
New  Yortt  and  New  J«reey. 

Note:  See  chartlets  I  and  VII  in  appendix  A 
to  S  100J5T01-158. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Upper 
Bay  in  the  vicinity  of  the  Battery  in 
Lower  Manhattan  including:  All  waters 


of  the  Lower  East  River,  south  of  the 
Brooklyn  Bridge  and  north  of  a  line 
drawn  between  the  Brooklyn  Battery 
Tunnel  ventilator  on  Governors  Island 
and  Pier  7.  Brooklyn;  and,  all  waters  of 
the  Lower  Hudson  River,  south  of  a  line 
drawn  between  Pier  32,  Manhattan  and 
Jersey  City  along  the  40°  43'  30"  N  line  of 
latitude  and  north  of  a  Une  drawn 
between  Castle  William  on  Governors 
Island  and  the  southern  tip  of  the  New 
Jersey  Railroad  Terminal  in  Liberty 
State  Park. 

(b)  Effective  date.  This  zone  becomes 
effective  at  8  p.m.  on  July  4. 1992.  It 
terminates  at  3  a.m.  on  July  5. 1992. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23.  entry 
into  or  movement  within  this  zone  is 
prohibited  unless  authorized  by  Captain 
of  the  Port  New  York. 

Dated:  June  8. 1992. 
|.D.  Sipes. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District. 

(FR  Doc.  92-14199  Filed  6-l»-92;  8:45  amj 
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33  CFR  Part  117  '^   ' 

ICGIM-92-03] 

Drawbridge  Operation  Regulations: 
Portage  Bayou,  Tchoutacabouffa  River 
and  Wolf  River,  MS      - 

agency:  Coast  Guard,  DOT. 
action:  Final  Rule. 

summary:  At  the  request  of  the  Harrison 
County  Board  of  Supervisors,  Gulfport, 
Mississippi,  the  Coast  Guard  is  changing 
the  regidations  governing  the  operations 
of  three  Harrison  County  owned 
drawbridges,  as  follows: 

(1)  The  Portage  Bridge  on  Hampton 
Road  over  Portage  Bayou,  mile  0.2.  near 
Pass  Christiaa 

(2)  The  Cedar  Lake  Road  Bridge  over 
the  Tchoutacabouffa  River,  mile  8.0, 
near  Cedar  Lake. 

(3)  The  Adams  Bridge  on  Hampton 
Road  over  the  Wolf  River,  mile  1.3.  near 
Pass  Christian. 

The  changes  require  that  the  draw  of 
the  Portage  Bridge  over  Portage  Bayou 
open  if  at  least  two  hours  advance 
notice  is  given,  and  that  the  Cedar  Lake 
Bridge  over  the  Tchoutacabouffa  River 
and  the  Adams  Bridge  over  the  Wolf 
River  open  if  at  least  twenty-four  hours 
advance  notice  is  given.  Presently,  the 
draws  of  the  bridges  are  required  to 
open  on\pignal  at  ail  times.  This  change 
is  being  made  because  of  infrequent 
requests  to  open  the  draws  of  the 
bridges.  This  action  will  relieve  the 
bridge  owner  of  the  burden  of  having 


persons  constantly  available  at  the 
bridges,  while  still  providing  for  the' 
reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  July  22, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  Wachter.  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589-2965. 

SUPPLEMBTTARY  INFORMATION:  On 

March  25. 1992,  the  Coast  Guard 
published  a  proposed  rule  (57  FR  10322] 
concerning  this  amendment.  The 
Commander,  Eighth  Coast  Guard 
District  also  published  the  proposal  as  a 
Public  Notice  dated  April  la  1992.  In 
each  notice  interested  parties  were 
given  until  May  11, 19912,  to  submit 
comments. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LT 
J.A.  VVilson.  project  attorney. 

Discission  of  Comments 

Four  letters  were  received  in  response 
to  Public  Notice  No.  CGD&-4-«2  issued 
on  April  10, 1992.  The  National  Marine 
Fisheries  Service  offered  no  objection  to 
the  proposed  regulations.  McDonough 
Marine  Service,  Gulf  Coast  Pre-Stress, 
Inc..  and  Gulf  Marine  Towing,  Inc..  each 
objected  to  the  6-hour  advance  notice 
requirement  that  was  initially  proposed 
for  the  Portage  Bayou  bridge.  There 
were  no  objections  to  the  proposed 
regulations  for  the  Tchoutacabouffa 
River  bridge  or  the  Wolf  River  bridge. 
The  Coast  Guard  contacted  the  three 
companies  that  expressed  objection  to 
the  proposed  Portage  Bayou  6-hour 
advance  notice  rule.  The  basis  for  the 
objections  was  that  adverse  weather 
conditions  such  as  fog,  fronts  moving 
through,  high  winds  low  tides,  etc.,  and 
the  shallow  channel  with  no  place  to 
moor,  would  place  a  hardship  on  their 
operations. 

Each  objector  suggested  that  a  two- 
hour  advance  notice  period  would  be 
acceptable  and  would  not  hinder  their 
operations.  The  applicant  was  notified 
of  the  objections  and  requested  that  the 
6-hpur  advance  notice  proposal  be 
amended  to  a  2-hour  advance  notice. 
Since  all  parties  have  agreed  to  a  lesser 
regulated  period  for  the  benefit  of     , 
navigation,  the  Coast  Guard  has  decided 
to  approve  the  request  as  noted  in  this 
final  rule.  Therefore,  an  amended 
proposed  rule  is  not  necessary.  The  rest 
of  the  rule  remains  unchanged. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  pnnciples  and 
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criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  nonmajor  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034:  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The  basis  for 
this  conclusion  is  that  there  will  be  very 
httle  inconvenience  to  vessel  owners 
using  the  waterway.  In  addition, 
mariners  requiring  the  bridge  openings 
are  repeat  users  of  the  waterways  and 
giving  advance  notice  of  requests  for 
bridge  openings  should  involve  little  or 
no  additional  expense  to  them.  Since  the 
economicimpact  is  expected  to  be 
minimaXthe  Coast  Guard  certifies  that 
it  wilMiot  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  document. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117-DHAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows'. 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l{g). 

§  1 17.688    I  Redesiflnated  from  §  1 17.885] 

2.  Section  117.685  (Yazoo  River)  is 
redesignated  as  §  117.686  and  a  new 
§  117.685  is  added  to  read  as  follows: 

§117.885    Portage  Bayou, 
TdKHitacatMuffa  and  WoH  Rivers 

(a)  The  draw  of  the  Portage  Bridge 
over  Portage  Bayou,  mile  2.0,  shall  open 


on  signal  if  at  least  two  hours  notice  is 
given. 

(b)  The  draws  of  the  Cedar  Lake  Road 
Bridge  over  the  Tchoutacabouffa  River, 
mile  B.a  and  the  Adams  Bridge  over  the 
Wolf  River,  mile  1.3.  shall  open  on  signal 
if  at  least  twenty-four  hours  notice  is 
given. 

Dated:  June  1. 1992. 
]M.  Loy.- 

Rear  Admiral.  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District 
(FR  Doc.  92-14614  Filed  9-19-92;  8:45  am) 
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33  CFR  Part  165 

[COTP  Baltimore,  Regulation  92-05-201 

Safety  Zone  Regulation:  Chesapeake 
Bay.  Pasadena,  MD 

agency:  Coast  Guard,  DOT. 

action:  Temporary  final  rule. 


summary:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
safety  zone  for  Downs  Memorial  Park 
fireworks  display,  Pasadena,  Maryland. 
The  fireworks  will  be  launched  from 
shore  outward  toward  the  Chesapeake 
Bay.  The  safety  zone  is  necessary  to 
control  spectator  craft  and  to  provide  for 
the  safety  of  life  and  property  on 
navigable  waters  during  the  event  Entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  8  p.m.  to  11  p.m.,  July  4, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT 
LT  Cynthia  L  Stowe,  U.S.C.G.  Marine 
Safety  Office  Baltimore.  U.S.  Custom 
House.  40  South  Gay  Street,  Baltimore. 
Maryland  21202-4022,  (410)  962-5105. 
SUPPtEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Adherence  to  normal 
rulemaking  procedures  would  not  have 
been  possible. 

Specifically,  the  sponsor's  application 
to  hold  the  event  was  not  received  until 
May  7, 1992,  leaving  insufficient  time  to 
publish  a  notice  of  proposed  rulemaking 
in  advance  of  the  event. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Cynthia  L  Stowe,  project  officer  for  the 
Captain  of  the  Port.  Baltimore.  Maryland 
and  LT  Monica  L  Lombard!,  project 
attorney  Fifth  Coast  Guard  District 
Legal  Staff. 


Background  and  Purpose 

On  May  7. 1992  the  Park 
Superintendent,  Downs  Memorial  Park, 
Pasadena.  Maryland  filed  an  application 
to  hold  a  fireworks  display,  to  take 
place  on  July  4. 1992.  As  part  of  their 
application  Downs  Park  requested  that 
the  Coast  Guard  provide  control  of 
spectator  and  commercial  traffic  during^ 
the  fireworks  display. 

Discussion  of  Regulation 

The  fireworks  will  be  launched  from 
the  shores  of  Downs  Memorial  Park, 
Pasadena,  Maryland  and  shot  over  the 
water  adjacent  the  park.  The  safety 
zone  will  consist  of  a  rectangular  area  of 
the  Chesapeake  Bay,  approximately 
1,200  feet  from  the  shore,  marked  by  four 
to  six  temporary  buoys.  Since  this  area 
is  not  near  any  shipping  channels, 
commercial  traffic  will  not  be  affected. 

This  emergency  rule  is  not  considered 
major  under  Executive  Order  12291  and 
not  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  Coast  Guard  also  considered  the 
impact  of  this  regulation  on  small 
entities  and  concluded  that  such  impact 
is  expected  to  be  minimal.  Therefore  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b),  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  emergency  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels.  Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33.  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  165-[AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5;  49 
CFR  1.46. 

2.  A  temporary  §  165.T520  is  added  to 
read  as  follows: 


/ 
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§  165.T520    Safety  Zone:  Ctwsapeake  Bay, 
Pasadena,  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the 
Chesapeake  Bay.  1,200  feet  ofTshore  of 
Downs  Park,  Pasadena,  Maryland,  as 
marked  by  temporary  buoys. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Cuard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore.  Maryland  to  act  on  his 
behalf. 

(1)  The  Captain  of  the  Port  and  the 
Duty  Officer  at  the  Marine  Safety  Office, 
Baltimore,  Maryland  can  be  contacted  at 
telephone  number  (410]  962-5105. 

(2)  The  Coast  Cuard  Patrol 
Commander  and  each  Coast  Guard 
vessel  enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16. 

(c)  Local  regulation.  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(1)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  offlcer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(2)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(d)  Effective  date.  The  regulation  in 
this  section  is  effective  from  8  p.m.  to  11 
p.m.,  July  4, 1992,  unless  sooner 
terminated  by  the  Captain  of  the  Port, 
Baltimore.  Maryland. 

Dated:  June  12. 1992. 
R.L.  Edmiston. 

Captain,  US.  Coast  Guard,  Captain  of  the 

Port,  Baltimore,  Maryland. 

[FR  Doc.  92-14192  Filed  6-19-92:  8:45  am) 
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33  CFR  Part  165 

[COTP  Baltimore.  Regulation  92-05-18] 

Safety  Zone  Regulation:  Severn  River, 
Annapolie,  MD 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 


safety  zone  for  the  City  of  Annapolis 
Fireworks  display.  The  fireworks  will  be 
launched  from  a  barge  anchored 
approximately  200  yards  east  of 
Farragut  Field  U.S.  Naval  Academy, 
Severn  River,  Annapolis,  Maryland.  The 
safety  zone  is  necessary  to  control 
spectator  craft  and  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  the  event.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
EFFECnVE  DATES:  This  regulation  is 
effective  from  8  p.m.  to  10:30  p.m.,  July  4, 
1992,  with  a  rain  date  of  July  5. 1992. 

FOR  FURTHER  INFORMATKM  CONTACT  LT 

Cynthia  L.  Stowe.  U.S.C.G.  Marine 
Safety  Office  Baltimore,  U.S.  Custom 
House,  40  South  Gay  Street,  Baltimore, 
Maryland  21202-4022,  (410)  962-5105. 
SUPPLEMENTARY  iNFORMATKMC  In 
accordance  with  5  U.S.C.  553,  A  notice 
of  proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  malcing  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Adherence  to  normal 
rulemaking  procedures  would  not  have 
been  possible. 

Specifically,  the  sponsor's  application 
to  hold  the  event  was  not  received  until 
April  27, 1992,  leaving  insufficient  time 
to  publish  a  notice  of  proposed 
rulemaking  in  advance  of  the  event. 

Drafting  Informatioa 

The  drafters  of  this  regulation  are  LT 
Cynthia  L  Stowe,  project  officer  for  the 
Captain  of  the  Port,  Baltimore,  Maryland 
and  LT  Monica  L.  Lombardi  project 
attorney  Fifth  Coast  Guard  district  legal 
staff. 

Background  and  Purpose 

On  April  27, 1992  the  City  of 
Annapolis  filed  appUcation  to  hold  a 
fireworks  display,  to  take  place  on  July 
4, 1992.  As  part  of  their  application,  the 
City  of  Annapolis  requested  that  the 
Coast  Guard  provide  control  of 
spectator  and  commercial  traffic  during 
the  fireworks  display. 

Discussion  of  Regulation 

The  fireworks  will  be  launched  from  a 
barge  anchored  approximately  200  yards 
east  of  Farragut  Field,  U.S.  Naval 
Academy,  Severn  River,  Annapolis, 
Maryland.  This  Safety  Zone  will  consist 
of  a  circle,  with  a  radius  of  200  yards, 
around  the  baijge  located  at  latitude  38- 
5S-30  North,  longitude  076-28-30  West. 

This  emergency  rule  is  not  considered 
major  under  Executive  Order  12291  and 
not  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 


The  Coast  Guard  also  considered  the 
impact  of  this  regulation  on  small 
entities  and  concluded  that  such  impact 
is  expected  to  be  minimal.  Therefore  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b),  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  his  been  analyzed  in 
accordance  wijh  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  emergency  rule  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Vessels,  Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  F  of  part  165  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191;  33 
CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5;  49 
CFR  1.46. 

2.  A  temporary  fi  165.T518  is  added  to 
read  as  follows: 

9  165.T518    Safety  Zone:  Severn  River, 
AnnapoM*.  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Severn 
River,  bounded  by  the  arc  of  a  circle 
with  a  radius  of  200  yards  and  with  its 
center  located  at  latitude  38-58-30 
North,  longitude  076-28-30  West. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  Commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Baltimore,  Maryland  to  act  on  his 
behalf.  The  Coast  Cuard  Patrol 
Commander  and  each  Coast  Guard 
vessel  enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  charmels  13  and 
16. 

(c)  Local  regulations.  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(1)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
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commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(2)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(d)  Effective  date.  The  regulation  in 
this  section  is  effective  from  8  p.m.  to 
10:30  p.m.,  July  4, 1992,  unless  sooner 
terminated  by  the  Captain  of  the  Port, 
Baltimore,  Maryland.  If  the  event  is 
postponed  from  July  4, 1992,  due  to 
weather,  the  regulation  in  this  section 
will  be  effective  from  8  p.m.  to  10:30 
p.m.,  July  5. 1992.  unless  sooner 
terminated  by  the  Captain  of  the  Port, 
Baltimore,  Maryland. 

Dated:  June  12. 1992. 
R.  L.  Edmiston, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Baltimore.  Maryland 
|FR  Doc.  92-14193  Filed  5-19-92;  8:45  am| 
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33  CFR  Part  165 

(COTP  TAMPA  Regulation  92-47] 

Safety  Zone  Regulations;  Headwaters 
of  Crystal  River  in  Kings  Bay,  Florida 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the 
headwaters  of  the  Crystal  River  in  Kings 
Bay,  Florida.  The  zone  is  needed  to 
protect  boaters  and  their  vessels  from 
safety  hazards  associated  with 
anticipated  heavy  boating  traffic  in  this 
area  during  the  4lh  of  July  holiday 
weekend.  Vessels  in  the  area  are  to 
proceed  at  "idle  speed"  during  the 
holiday  weekend. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  Thursday,  July  2, 
1992  at  6  p.m.  EDT.  It  terminates  on 
Sunday,  July  5. 1992  at  Midnight. 
FOR  FURTHER  INFORMATION  CONTACT 
Lieutenant  Junior  Grade  LJ.  Pearson. 
Coast  Guard  Marine  Safety  Office, 
Tampa,  FL  at  (813)  228-2189. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  required  to  respond 


to  potential  hazards  to  the  vessels 
involved. 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  LJ.  Pearson,  project  officer  for  the 
Captain  of  the  Port,  and  LT  J.M.  Losego. 
project  attorney.  Seventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

This  regulation  is  required,  because 
the  4th  of  July  holiday  weekend 
traditionally  results  in  an  increased 
amount  of  boating  traffic  in  the 
headwaters  of  the  Crystal  River  in  Kings 
Bay,  Florida.  In  order  to  decrease  the 
hazard  to  boaters  and  their  vessels,  all 
boats  transmitting  the  zone  must 
proceed  at  "idle  speed."  The  entrance 
areas  to  the  zone  shall  be  marked  with 
buoys  indicating.  "No  wake — Idle 
Speed." 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  16i'^ 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water),  Security  measures.  Vessels. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  6.04-6,  and  160.5. 

2.  A  new  S  165.T0747  is  added  to  read 
as  follows: 

§165.T0747    Safety  Zone:  Headwaters  of 
Crystal  River  in  Kings  Bay.  Florida. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  Kings  Bay 
and  the  connecting  tributaries  south  and 
west  of  the  points  of  land  at  Crystal 
Shores  on  the  east  and  Magnolia  Shores 
on  the  west  wherein  the  Crystal  River 
meets  Kings  Bay.  Specifically,  the 
northern  boundary  of  the  safety  zone  is 
formed  by  a  line  drawn  from  position 
28-53-€3  N,  82-36-29  W,  to  position  28- 


53-67  N.  82-35-92  W.  The  southern 
boundary  is  formed  by  a  line  drawn 
from  position  2ft-53-13  N,  82-35-97  W. 
to  position  28-53-10  N,  82-35-71  W.  The 
eastern  boundary  is  formed  by  a  line 
drawn  from  position  28-53-67  N,  82-35- 
92  W,  to  position  28-53-10  N,  82-35-71 
W.  Finally,  the  western  boundary  is 
formed  by  a  line  drawn  from  position 
28-53-63  N,  82-36-29  W.  to  position  28- 
53-13  N.  82-35-97  W. 

(b)  Effective  Dates.  This  regulation 
becomes  effective  on  Thursday,  July  2. 
1992  at  6  p.m.  EDT.  It  terminates  on 
Sunday,  July  5, 1992  at  Midnight. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  of  S  165.23  of  this 
part,  all  vessels  transiting  in  this  zone 
must  proceed  at  "idle  speed." 

Dated:  May  18. 1992. 
M.).  Schiro. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Tampa,  Florida. 

[FR  Doc.  92-14611  Filed  6-19-92;  8:45  am) 
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33  CFR  Part  165  ■ 

(CGD1  92-055] 

Safety  Zone;  Gloucester  Inner  riart>or, 
Gloucester.  MA 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  an  emergency  safety  zone 
in  the  waters  of  Gloucester  Inner 
Harbor,  including  Smith  Cove,  east  of  a 
line  drawn  from  the  U.S.  Coast  Guard 
Station  Gloucester  and  the  northeast 
point  of  Rocky  Neck.  East  Gloucester. 
Vessel  movements  within  this  safety 
zone  are  permitted  under  the  criteria  set 
forth  in  this  regulation.  This  action  is 
necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  the  underwater  blasting  being 
conducted  in  conjunction  with  ongoing 
dredging  and  reconstruction  of  the 
Gloucester  State  Pier.  This  period  of 
underwater  blasting  will  be  from  June  1. 
1992  to  August  14. 1992. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  12:01  a.m.  June  10. 
1992  and  terminates  at  12:01  a.m.  August 
15. 1992. 

ADDRESSES:  The  docket  for  this 
rulemaking  is  available  for  inspection  or 
copying  at  room  233.  U.S.  Coast  Guard 
Marine  Safety  Office.  455  Commercial 
Street.  Boston.  MA  02109-1045.  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  (junior  grade]  Edgars 
Auzenbergs.  USCG  Marine  Safety  Office 
Boston,  at  [617)  223-3000.  ^ 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
(Junior  grade}  Edgars  Auzenbergs, 
project  officer  for  the  Captain  of  the  Port 
Boston,  and  Lieutenant  Commander 
John  Astley.  project  attorney,  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  The  Middlesex  Corporation, 
contractors  for  the  Gloucester  State  Pier 
reconstruction  project,  informed  the 
Coast  Guard  less  than  a  month  ago  of 
their  intent  to  conduct  underwater 
blasting  in  Gloucester  Harbor.  The  exact 
specifications  of  the  blasting  were  not 
known  to  the  Coast  Guard  until  the 
Captain  of  the  Port  Boston  received  and 
approved  the  contractors'  blast  plan  and 
issued  a  permit  to  conduct  explosive 
loads  at  the  Gloucester  State  Pier  on 
May  28, 1992.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
injury  to  the  persons  and  vessels 
involved.  Any  further  delay  to  this 
project  would  be  detrimental  to  the 
major  reconstruction  and  expansion  of 
the  Gloucester  State  Pier,  which  have 
been  underway  for  two  months. 

Background  and  Purpose 

The  U.S.  Coast  Guard  is  establishing 
this  emergency  safety  zone  to  enhance 
vessel  safety  during  that  phase  of  the 
Gloucester  State  Pier  reconstruction 
project  involving  underwater  blasting. 
The  Gloucester  State  Pier  project  is  part 
of  a  multi-year  plan  entailing  pier 
expansion  and  modernization  in  order  to 
facilitate  additional  fishing  vessel  berths 
and  commercial  buildings.  The 
contractors  anticipate  completing  the 
development  of  the  pier  in  mid  1993.  The 
Coast  Guard  views  the  underwater 
blasting  portion  of  the  construction  as  a 
concern  for  mariners.  The  safety  zone 
ensures  that  communication  is 
established  between  contractors  and  all 
pertinent  parties,  including  operators  of 
vessels  transiting  the  waters  within  the 
safety  zone.  With  proper  communication 
among  all  parties,  the  contractor  is 
assured  of  conducting  underwater 
blasting  operations  in  a  safe  manner 
with  minimal  impact  on  vessel  traffic. 


Description  of  the  Blasting 

The  operation  is  being  conducted  from 
9  a.m.  until  4  p.m.  Monday  through 
Saturday  and  the  safety  zone  will 
remain  in  effect  until  August  15. 1992. 
No  blasting  will  take  place  when  there 
is  restricted  visibility  (the  contractor 
must  have  V^  mile  visibility  beyond  the 
safety  zone).  Before  each  blast, 
personnel  on  board  the  barge  BULLDOG 
will  drill  multiple  holes  and  load  the 
holes  with  explosives.  After  retreating  to 
a  safe  distance,  the  contractors  will 
remotely  detonate  the  explosives  in  the 
holes.  Operations  will  be  conducted 
primarily  on  the  south  side  of  the  State 
Pier,  with  the  spud  barge  BULLDOG 
performing  the  drilling  and  the  barge 
WEEKS  264  (130  feet  x  45  feet)  assisting 
in  the  dredging. 

Obstruction  of  the  Channel 

Obstruction  of  the  channel  is  minimal, 
since  BULLDOG  and  WEEKS  264  are 
positioned  just  off  the  southern  comer  of 
the  Gloucester  State  Pier  and  operate 
normally  well  outside  the  limits  of  the 
North  or  South  Channels.  This  safety 
zone  is  necessary  to  protect  vessel 
traffic  operating  in  Gloucester  Harbor 
from  the  hazards  associated  with  the 
underwater  blasting  operations.  Notice 
of  this  safety  zone  will  be  published  in 
the  Local  Notice  to  Mariners  and  Safety 
Marine  Information  Broadcasts.  Entry 
into  this  safety  zone  will  be  prohibited 
during  periods  of  underwater  blasting, 
unless  authorized  by  the  Captain  of  die 
Port  Boston. 

Notification  of  Blasting 

One  hour,  forty-five  minutes,  thirty 
minutes,  and  fifteen  minutes  prior  to 
blasting,  the  contractors  will  broadcast 
on  channels  9  and  16  VHF-FM  their 
intention  to  conduct  blasting  operations. 
Approximately  fifteen  minutes  before  a 
blast  round  is  to  be  fired,  the  blaster  will 
sound  four  clearly  audible  prolonged  (4- 
6  seconds)  horn/whistle  signals  to 
indicate  that  the  blast  area  is  being 
secured.  When  the  area  is  determined  to 
be  secure  by  the  contractor,  the  blaster 
will  signal  with  four  clear  audible  short 
(approximately  one  second  duration) 
horn/whistle  signals  to  indicate  that  the 
blast  is  going  to  occur  within  one 
minute.  The  blast  round  will  then  be 
fired  unless  there  is  a  last  minute 
breakdown  in  the  security  of  the  blast 
area.  If  a  vessel  not  involved  with  the 
blasting  operations  is  within  the  safety 
zone  at  this  point,  the  contractor  will  not 
blast.  Immediately  following  the  blast, 
the  blaster  will  inspect  the  area  and 
determine  that  it  is  clear  to  resume 
operations.  At  this  point  an  all  clear 


(one  4-6  second  horn/whistle  signal) 
will  be  given. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  [44  FR  11040:  February  28. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  Costs  to  the  shipping 
and  fishing  industry  from  these 
regulations,  if  any,  will  be  minor  and 
have  no  significant  adverse  financial 
e^ect  on  vessel  operators.  Vessel  tragic 
may  experience  slight  delays  in 
departures  or  arrivals  while  waiting  for 
an  underwater  blast  to  occur. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.l  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

Since  this  action  may  cause  only 
slight  delays  in  transits  by  vessel  traffic, 
no  significant  adverse  economic  impact 
should  result  from  this  rulemaking. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  [5  U.S.C.  601  et  seq.)  that 
this  temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  e^se^.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  under  section  2.B.2.C  of 
Commandant  Instruction  M16475.1B, 
this  rulemaking  is  categorically 
excluded  from  further  environmental 
documentation.  In  fact,  implementation 
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■of  this  rulemaking  should  help  to  redule 
the  risk  of  collision  or  other  marine 
accidents.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "AOOMESSE8." 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  latest  research,  reporting,  and 
record  keeping  requirements,  Security 
measures,  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  165  as  follows: 

PART  165-(AMENDED1 

1.  The  authority  citation  for  part  165 
continues  to  read: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191:  49 
CFR  1.46  and  33  CFR  l.OS-lfe).  6XA-1.  6.04-6, 
and  160.5.  yff- 

2.  A  new  S  165.T0155  is  added  to  read 
as  follows: 

§  16S.T0155    Safaty  Zone:  Gk>uc«st»r  Innar 
Harbor.  GloucMter,  MA 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Gloucester 
Inner  Harbor,  including  Smith  Cove,  east 
of  a  line  drawn  from  the  U.S.  Coast 
Guard  Station,  position  42°36'36"  N. 
070°39'37"  W,  to  the  northeast  point  of 
Rocky  Neck,  position  42°36'05"  N, 
070*39'03"  W,  when  underwater  blasting 
is  being  conducted. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  12:01  a.m.,  June  10, 
1992.  It  terminates  at  12:01  ajn.,  August 
15, 1992,  unless  terminated  sooner  by 
the  Captain  of  the  Port. 

(c)  Regulations.  (1)  Except  with 
permission  of  the  Captain  of  the  Port,  all 
vessels  not  involved  with  the  operation 
must: 

(ij  Remain  outside  the  safety  zone 
(i.e.,  not  operate  or  anchor  within  the 
safety  zone)  when  underwater  blasting 
is  about  to  occur,  signalled  by  four  short 
horn/whistle  signals  sounded  by  the 
drill  barge  BULLDOG  approximately 
one  minute  prior  to  the  scheduled  blast. 

(ii)  Maintain  at  all  times  a  safe 
distance  from  the  vicinity  of  the 
operation. 

(iii)  Communicate  with  the  Middlesex 
Corporation  on  Channels  9  or  16  VHF- 
FM  to  arrange  for  safe  passage. 

(2)  Except  with  the  permission  of  the 
Captain  of  the  Port,  the  Middlesex 
Corporation  must: 

(i)  Not  blast  if  a  vessel  not  involved 
with  the  blasting  operation  is  within  the 
safety  zone.  Immediately  following  the 
blast,  inspect  and  survey  the  blast  area 
to  determine  whether  it  is  clear  to 
resume  operations.  Give  all  clear  signal, 
one  prolonged  (4-6  seconds)  horn/ 


whistle  signal  after  area  is  determined 
to  be  clear  to  resume  normal  operations. 

(ii)  Initiate  appropriate  broadcast 
notices  and  warning  signals  to  local 
mariners  prior  to  and  after  conducting 
blasting  operations.  One  hour,  forty-five 
minutes,  and  thirty  minutes  prior  to 
blasting,  broadcast  on  channels  9  and  16 
VHF-FM  the  intention  to  conduct 
blasting  operations.  Approximately 
fifteen  minutes  before  a  blast  round  is  to 
be  detonated,  give  a  signal  of  four 
clearly  audible  prolonged  (4-6  seconds) 
horn/whistle  signals  to  indicate  that  the 
blast  area  is  being  secured.  Signal  with 
four  clear  audible  short  (approximately 
one  second)  horn/whistle  signals  to 
indicate  that  the  blast  is  going  to  be  in 
one  minute.  Give  signal  of  one  clearly 
audible  prolonged  (4-6  seconds)  horn/ 
whistle  signal  after  area  is  determined 
to  be  all  clear  to  resume  normal 
operations. 

(3)  The  Captain  of  the  Port  may,  upon 
request,  authorize  a  deviation  from  any 
rule  in  this  section  if  he  determines  that 
the  proposed  operations  can  be  done 
safely. 

Dated:  June  10, 1992.    - 
W.H.  Boland,  Ir.. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Boston,  Massachusetts. 
(FR  Doc.  92-14617  Filed  6-19-92;  8:45  am] 
BILUNQ  COOC  4910-14-11 


33  CFR  Part  165 
[CGD1  92-065] 


Safety  Zone  Regulations:  Kill  Van  Kull. 
New  York  and  New  Jersey 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
estabhshing  a  safety  zone  in  all  waters 
in  the  area  of  Constable  Hook  in  the  Kill 
Van  Kull  of  New  York  and  New  Jersey. 
This  zone  is  an  enhancement  of  the 
Regulated  Navigation  Area  (RNA) 
already  in  effect  in  these  waters,  and 
will  restrict  traffic  in  the  described  area 
and  prohibit  traffic  from  transiting  the 
work  area  in  a  portion  of  the  channel  at 
Constable  Hook  Reach.  In  the  southern 
portion  of  the  channel  is  a  work  area 
where  concentrated  drilling  and  blasting 
will  be  conducted  and  no  vessel  is 
permitted  to  transit  that  section.  In  the 
remaining  restricted  area,  vessel 
passage  is  permitted  under  the  criteria 
set  forth  in  these  regulations.  This  action 
is  necessary  to  protect  the  maritime 
community  from  the  possible  dangers 
and  hazards  to  navigation  associated 
with  the  extensive  blasting  and  dredging 


operations  which  are  being  conducted  in 
the  work  area  of  the  channel. 

EFFECTIVE  DATES:  These  regulations 
becomes  effective  at  8  a.m.,  Jime  8, 1992. 
It  terminates  at  12  a.m.,  August  1, 1992, 
unless  terminated  sooner  by  Captain  of 
the  Port  NY  (COTP  NY). 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  J.  Peschel  of  Captain  of  the  Port, 
New  York  (212)  666-7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  InformatioD 

The  drafters  of  this  notice  are  LTJG 
J.E.  Peschel.  Project  Officer,  Captain  of 
the  Port,  New  York  and  LCDR  J.  Astley, 
Project  Attorney,  First  Coast  Guard 
District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards.  The  request  for  this  zone  was 
not  received  until  June  4, 1992. 
Therefore,  there  was  not  sufficient  time 
to  publish  proposed  rules  in  advance  of 
the  event  or  to  provide  for  a  delayed 
effective  date. 

On  April  1, 1992  a  final  rule  was 
published  as  S  165.165  of  t|;iis  title,  which 
imposed  a  regulated  navigation  area 
(RNA)  over  the  entire  Kill  Van  Kull  for 
the  duration  of  a  three  year  deepening 
project  which  is  occurring  throughout 
the  Kill.  To  safeguard  users  of  this 
Waterway  from  hazards  involved  with 
this  ongoing  project,  this  safety  zone 
establishes  additional  temporary 
restrictions  within  the  boundaries  of  the 
RNA.  These  additional  requirements 
specify  mandatory  check-in  points  for 
vessels  nearing  the  work  area,  and 
require  the  employment  of  tugs  when 
conducting  certain  operations  during 
this  most  difficult  phase  of  the  dredging 
project. 

Background  and  Purpose 

In  August  1991.  the  Army  Corps  of 
Engineers  (A.C.O.E.)  and  the  Port 
Authorities  of  New  York  and  New 
Jersey  commenced  an  extensive  channel 
deepening  project  in  the  Kill  Van  Kull 
and  the  Constable  Hook  area.  This 
project  restricts  the  available  channel 
width  for  the  duration  of  the  project, 
reducing  it  by  one  half  in  the  area  of  the 
worksite,  from  approximately  800  feet  to 
400  feet,  with  shoal  water  of  only  25  feet 
inunediately  outside  this  channel 
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In  order  to  minimize  the  burden  on  the 
maritime  community  during  this 
important  and  necessary  dredging 
operation,  the  project  is  divided  into 
phases.  During  each  phase,  blasting  and 
dredging  operations  occur  in  only  a 
small  portion  of  the  navigable  channel. 
Limiting  the  size  of  the  work  area  allows 
vessels  to  continue  navigating  the 
waterway  with  few,  if  any,  restrictions, 
while  providing  the  necessary  level  of 
safety  and  allowing  the  A.C.O.E.  to 
complete  the  project  without  undue 
delay. 

In  April,  the  work  area  shifted  to  the 
southern  portion  of  the  channel  to 
continue  work  westward  from 
Constable  Hook  Reach  toward  Shooters 
Island.  Each  time  the  work  area  moved, 
the  Coast  Guard  established  a  safety 
zone  around  the  work  site.  These  safety 
zones  were  narrowly  tailored  to  provide 
an  adequate  level  of  safety  to  vessels 
transiting  the  area  while  minimizing  the 
restrictions  imposed  on  vessel 
operations.  In  addition,  throughout  the 
blasting  and  dredging  project  the  Coast 
Guard  has  consulted  with  the  port 
community  and  kept  them  apprised  of 
developments. 

On  June  4. 1992,  the  U.S.  Army  Corps 
of  Engineers  (A.C.O.E.)  notified  the 
Coast  Guard  that  they  were  prepared  on 
June  8th  to  begin  operations  in  the  area 
of  Constable  Hook  Reach.  Under  normal 
conditions  the  area  available  for 
maneuvering  into  the  Kill  Van  KuH. 
between  Constable  Hook  Reach  and 
New  York's  Upper  Bay,  is  difficult  to 
navigate.  As  a  result  of  the  dredging 
project,  the  area  available  for 
maneuvering  has  been  significantly 
reduced,  and  makes  the  angl«  of  turn 
greater  for  vessels  proceeding  from  the 
Upper  Bay  to  Constable  Hook  Reach, 
thus  making  the  area  more  difficult  to 
navig^e.  TTie  narrowest  navigational 
channel  will  likewise  be  reduced  to  a 
mere  375  feet,  with  shoal  water  of  only 
25  feet  immediately  outside  the  channel. 
Traversing  these  confined  waters 
heightens  the  risk  of  a  collision  or 
grounding  and  a  resulting  pollution 
incident  in  this  area.  Therefore,  it  is 
imperative  that  the  Coast  Guard 
establish  a  new  safety  zone  with 
temporary,  additional  restrictions  on 
vessels  transiting  the  new  work  site. 

If  the  Coast  guard  does  not  establish 
this  new  safety  zone  with  its  additional 
restrictions,  the  agency  will  be  forced  to 
curtail  the  plarmed  A.CO.K  dredging 
project.  Such  action  would  impose  long 
term  economic  and  logistical  impacts  on 
the  port.  The  other  option  would  involve 
issuing  individual  COTP  orders  to 
vessels  to  preclude  them  from 
navigating  in  the  remaining  navigable 


portion  of  the  Kill  Van  Kull  and 
redirecting  traffic  through  the  Arthur 
Kill.  This  solution  would  add  delays  and 
confusion,  impose  a  significant  financial 
burden  to  the  maritime  community,  and 
further  congest  the  narrow  channel  of 
the  Arthur  Kill.  The  new  safety  zone  is 
temporary  in  nature,  and  will  be  in 
effect  less  than  six  months.  The 
additional  restrictions  apply  only  to 
vessels  with  drafts  of  25  feet  or  greater. 
In  combination  with  the  preexisting 
RNA,  it  provides  the  minimum  level  of 
safety  needed  to  protect  users  of  the 
waterway  from  the  dangers  and  hazards 
associated  with  the  dredging  and 
blasting  operation  while  navigating  in  a 
heavily  trafficked  area. 

In  Hght  of  the  unique  hazards  created 
by  the  location  and  dimensions  of  the 
new  work  area,  the  safety  zone  will 
consist  of  two  areas.  The  first  is  the 
"Work  Area"  where  blasting  and 
dredging  will  occur  and  through  which 
no  traffic  may  transit  unless  authorized 
by  COTP  NY.  The  second  is  the  area 
surrounding  the  "Work  Area",  including 
the  approaches  and  the  waters  typically 
used  for  making  the  turn  from  the  Upper 
Bay  to  the  Kill  Van  Kull  (or  vice  versa). 
This  additional  area  allows  vessels  to 
set  up  for  the  turn  and  avoid  congestion 
when  passing  around  the  "Work  Area". 
Based  on  a  recent  CAORF  port  study 
and  in  light  of  several  casualties  which 
have  occurred  in  this  area,  the  Captain 
of  the  Port,  New  York  has  determined 
that  certain  vessels  must  employ  assist 
tugs  in  order  to  improve  their  abihty  to 
safely  make  the  turn  around  the 
worksite.  The  minimum  number  of  assist 
tugs  required  will  depend  on  the  size 
and  length  of  the  vessel,  for  those 
vessels  with  a  draft  of  25  feet  or  greater. 
Vessel  operators  who  do  not  wish  to^ 
employ  assist  tugs  have  the  additional 
option  of  choosing  the  south  rouite  by 
taking  Arthur  Kill  to  (or  from)  Newark 
Bay  thus  steering  clear  of  the  work  area 
and  avoiding  the  assist  tug  requirement. 

This  safety  zone  is  established  to 
reduce  the  risk  of  accidental  groundings, 
collisions  or  pollution  when  transiting 
this  congested  area.  The  potential  for  an 
accident  in  this  area  was  demonstrated 
recently  with  the  grounding  of  the  M/V 
American  Eagle,  the  oil  pollution  from 
the  grounding  of  the  tug  and  barge  M  35. 
and  the  blocked  channel  resulting  from 
the  M/V  Wladyslaw  Sikorskfs 
grounding.  Incidents  of  this  type,  which 
occurred  when  the  area  was  not 
restricted,  demonstrate  the  need  for 
additional  restrictions  around  the 
"Work  Area"  to  ensure  safe  navigaticm 
of  vessels  transiting  through  the  safety 
zone. 


RegulatoTy  Evaluatioii 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not  sa 

significant  under  Department  of  * 

Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26. 
1979).  In  light  of  the  areas  limited  size, 
temporary  timeframe,  and  advance 
warning  to  the  maritime  community,  the 
Coast  Guard  expects  the  economic 
impact  of  this  nilemaking  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Because  it  expects  the  impact  of  these 
regulations  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seg]  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  it  has  been  determined 
that  these  regulations  do  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
section  2.B.2.C.  of  Commandant 
Instruction  M16475.1B,  it  is  an  action 
under  the  Coast  Guard's  statutory 
authority  to  protect  public  safety,  and 
thus  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  part  105      ^ 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures,  . 

Vessels.  Waterways. 

Regulations: 

In  consideration  of  the  foreging.  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Aatiiority:  33  U.S.C.  1231:  50  U.S.C.  191:  33 
CFR  1.05-l(g),  6.04-1.  6.04-e.  and  160.5,  49 
CFR  1.46. 
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2.  A  new  165.T01065  is  added  to  read 
as  follows: 

§  165.T01065    Safety  Zone:  Kill  Van  Kull, 
Constable  Hook— New  YorV  and  New 
Jersey. 

(a)  Location.  (1)  The  following  areas 
has  been  declared  a  Safety  Zone:  All 
waters  of  the  Kill  Van  Kull  Channel  in 
the  vicinity  of  Constable  Hook;  east  of  a 
line  drawn  shore  to  shore  along  the 
074°05'  16"W  line  of  longitude,  west  of  a 
line  drawn  along  the  074°04'  17"W  line 
of  longitude,  and  south  of  a  line  drawn 
along  the  40°39  '27"N  Hne  of  latitude. 

(2)  Within  this  safety  zone  exists  a 
"Work  Area"  where  concentrated 
drilling  and  blasting  is  being  conducted. 
The  "Work  Area"  includes  all  waters 
bounded  by  the  following  points: 

Latitude  Longitude 

40'3853.0"N  074'0507.0'W 

4O"3904.0"N  074°0507.0' W 

40°3904.0-N  (K'4'W  53 0'  W 

40'38'5'..0"N  074'0453.0W 

thence  to  the  point  of  the  beginning. 
KVK  Channel  Light  Buoy  5  (LLNR 
34510)  has  been  initially  relocated  in 
approximate  position  40°39'04"N 
074°05'09"W  to  mark  this  work  area. 
Additionally.  KVK  Channel  Light  Buoy  1 
(no  LLNR)  has  been  relocated  in 
approximate  position  40°38'59"N 
074°04'17"W.  and  KVK  Channel  Light 
Buoy  7  (LLNR  34515)  is  located  in 
approximate  position  40°38'56 'N 
074°05'16"W  to  indicate  the  eastern  and 
western  boundaries,  respectively,  of 
larger  safety  zone  surrounding  the  work 
area.  However,  these  positions  are 
approximate  due  to  potential 
repositioning  of  the  buoys.  Mariners  are 
advised  to  consult  the  Local  Notice  to 
Mariners  for  exact  locations  of  the 
buoys. 

(b)  Effective  date.  These  regulations   , 
become  effective  at  8  a.m.,  June  a  1992. 
They  terminate  at  12  a.m.,  August  1. 
1992,  unless  terminated  sooner  by  COTP 
NY. 

(c)  Regulations.  (1)  "Work  Area":  In 
accordance  with  the  general  regulations 
in  §  165.23  of  this  part,  entry  into  or 
movement  within  the  "Work  Area"  of 
the  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

^^^21  For  all  other  waters  of  the  safety 
^zon^escribed  in  paragraph  a)(l)  of  this 
section: 

(i)  Each  vessel  transiting  this  zone  is 
required  to  do  so  at  minimum  wake 
speed. 

(ii)  No  vessel  shall  enter  this  zone 
when  they  are  advised  by  the  drilling 
barge  or  Vessel  Traffic  Service  New 
York  (VTSNY)  that  a  misfire  or  hangfire 
has  occurred.  Vessels  already  underway 
in  the  zone  shall  proceed  to  clear  the 
area  immediately. 


(iii)  Vessels,  300  gross  tons  or  greater 
and  tugs  with  tows,  are  prohibited  from 
meeting  or  overtaking  in  the  Constable 
Hook  Reach  when  north  of  the  "Work 
Area". 

(iv)  Vessels.  300  gross  tons  or  greater 
and  tugs  with  tows,  transiting  with  the 
prevailing  current  are  regarded  as  the 
stand-on  vessel. 

(v)  Prior  to  entering  this  safety  zone, 
the  master,  pilot  or  operator  of  each 
vessel,  300  gross  tons  or  greater  and  tugs 
with  tows,  shall  notify  VTSNY  regarding 
the  employment  of  assist  tugs  and 
intentions  while  transiting  the  safety 
zone. 

(vi)  Vessels  with  drafts  of  25  feet  or 
greater,  and  an  overall  length  between 
350  and  700  must  have  at  least  one  tug, 
and  vessels  of  greater  than  700  feet  in 
overall  length  at  least  two  tugs,  assisting 
while  transiting  from  the  Kill  Van  Kull  to 
the  Upper  Bay  (or  vice  versa).  The 
length  refers  to  length  over  all  (LOA). 
For  tugs  with  tows  length  includes  tow 
length. 

(vii)  For  vessels  towing  astern,  hawser 
or  wire  length  must  not  exceed  100  feet 
for  that  tow.  This  length  is  measured 
from  the  towing  bit  on  the  towing  vessel 
to  the  point  where  the  hawser  or  wire 
connects  with  the  vessel  being  towed. 

Dated:  June  6, 1992. 
R.  M.  Larrabee 

Captain.  U.S.  Coast  Guard  Captain  of  the  Port. 

New  York. 

[FR  Doc.  92-14615  Filed  6-19-92;  8:45  am] 

BILUMG  COOE  4910-14-M 


33  CFR  Part  165 
(CGD1  92-054] 


Safety  Zone;  Lower  Hudson  River, 
New  York,  New  Jersey 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  plans  to 
establish  a  temporary  safety  zone  for  a 
fireworks  display  within  300  yards  of  a 
point  located  at  40°43'55"N  and 
74°01'04"W  in  the  vicinity  of 
Manhattan's  pier  42  in  the  Lower 
Hudson  River.  The  two  fireworks 
displays  will  take  place  on  Sunday,  June 
28, 1992  at  9:30  p.m.  and  10:30  p.m. 
Temporary  closure  of  the  waters 
surrounding  launching  barge  is  needed 
to  protect  the  boating  public  from  the 
safety  hazards  associated  with  a 
pyrotechnic  fireworks  display  in  these 
waters. 

EFFECTIVE  DATES:  This  zone  becomes 
effective  on  June  28, 1992  at  9  p.m.  It 
terminates  on  June  28. 1992  at  11  p.m. 


FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  (junior  grade)  J.E.  Peschel. 
Waterways  Management  Officer.  Coast 
Guard  Group  New  York  (212)  668-7933. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
J.E.  Peschel.  Captain  of  the  Port.  New 
York  and  LCDR  J.  Astley.  Project 
Attorney.  First  Coast  Guard  District. 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards.  Due  to  the  date  that  this 
application  was  received,  there  was  not 
sufficient  time  to  publish  proposed  rules 
in  advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Background  and  Purpose  ■ 

The  circumstances  requiring  this 
regulation  result  from  the  desire  to 
protect  the  maritime  public  from 
possible  dangers  and  hazards 
associated  with  a  pyrotechnic  fireworks 
display  in  the  waters  of  the  Lower 
Hudson  River.  The  safety  zone  will 
surround  a  barge  based  shoot  directed 
over  the  water  at  Pier  42  Manhattan. 
New  York.  The  majority  of  the  zone  lies 
along  the  eastern  bank  of  the  Hudson 
River,  with  the  main  channel  still 
available  to  regular  marine  traffic.  This 
2  hour  zone  allows  time  for  Coast  Guard 
personnel  to  clear  vessels  from  the  area 
both  before  and  during  the  display,  and 
ensure  all  pyrotechnics  have  been 
extinguished  prior  to  reopening  the  area 
to  maritime  traffia  No  vessel  will  be 
permitted  to  enter  or  move  within  the 
safety  zone  unless  permitted  to  do  so  by 
Captain  of  the  Port.  New  York. 

Regulatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  PoHcies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Due  to  the  limited  duration  of  the 
two  displays  within  this  two  hour 
window,  the  extensive  advisories  made 
to  the  affected  maritime  community,  the 
location  of  the  zone,  and  the  fact  that 
the  event  is  taking  place  on  a  Sunday 
night,  which  is  normally  a  very  tight 
volume  day  for  commercial  marine 
traffic,  the  impact  of  this  regulation  is 
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expected  to  be  minimaL  The  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  V-S.C.  em  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalisn^ 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmeat 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2.C. 
of  Commandant  Instruction  M16475.1B, 
it  is  an  action  under  the  Coast  Guard's 
statutory  authority  to  protect  public 
safety,  and  thus  this  regulation  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measxires. 
Vessels,  Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

PART  1«S~{  AMENDED) 

Authority:  33  U.SC.  1231:  50  U.S.C.  191: 33 
CFR  l.OS-l(g).  6.04-1.  6.04-6.  and  160.5.  49 
CFR  1.46. 


2.  A  temporary  section,  165.T0154  is 
added  to  read  as  follows: 

§165.70154    Heritage  of  Pride  Firework*. 

(a)  Location.  The  safety  zone  will 
include  all  waters  within  a  300  yard 
radius  of  a  point  of  40*43'K5''N  latitude 
074*01 '04"W  longitude  in  the  vicinity  of 
Manhatten's  pier  42  in  the  Lower 
Hudson  River.  New  York  and  New 
Jersey. 

(b)  Effective  period.  This  regulation 
will  be  effective  from  9  p.m.  through  11 
p.m.  on  June  28, 1992. 

(c)  Regulations.  (1)  No  person  or    - 
vessel  may  enter,  transit,  or  remain  in 
the  safety  zone  during  the  effective 
period  of  regulation  unless  participating 
in  the  event  as  authorized  by  the  U.S. 
Coast  Guard  Captain  of  the  Port 
(COTP).  New  York.  The  COTP  will 
attempt  to  minimize  any  delays  for 
commercial  vessels  transiting  the  area 
and  will  monitor  channel  16  VHF-FM. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  NY  or  the  designated  on  scene 
personnel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  stop 
immediately  and  proceed  as  directed. 

Dated:  )une  10. 1992. 

RM.  LarratMe. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  New  York. 

[FR  Doc.  92-14613  Filed  6-l»-92;  8:45  am) 

BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  97, 222, 298, 301. 303, 
304,  305,  307,  309,  315,  316,  318.  319, 
320,  324,  325,  326,  327,  328,  330.  331, 
332,  333,  338,  347,  350,  356,  361,  445, 
600,  642,  643,  644,  645. 646,  652,  668, 
682. 690,  722, 770.  and  791 

Announcement  of  Effective  Dates 

agency:  Department  of  Education. 
ACTION:  Notice  of  efl'ective  dates. 

SUINMARY:  Section  431(d)  of  the  General 
Education  Provisions  Act  requires  that 
most  Department  of  Education 
regulatory  documents  be  published  in 
the  Federal  Register  for  forty-five  (45) 
calendar  days,  or  longer  if  Congress 
takes  certain  adjournments,  before  they 
take  effect.  Since  future  congressional 
adjournments  cannot  be  predicted  with 
certainty  when  a  document  is  published, 
the  Department  cannot  announce  a 
specific  effective  date  at  the  time  of 
publication.  This  notice  announces  the 


effective  dates  fw  certain  regulatory   • 
documents  subject  to  the  delayed 
effective  date  requirement  of  section 
431(d). 

DATES:  For  effective  dates,  see 

"SUPPLEMENTARY  INFORMATION." 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  C.  Depew,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
room  2131  FOB-6,  Washington,  DO 
20202-2241.  Telephone:  (202)  401-2887. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION:  The 

effective  date  provision  for  each  of  the 
regulatory  documents  included  in  this 
notice  stated  that  the  effective  date 
would  be  announced  in  a  notice 
published  in  the  Federal  Register. 
Accordingly,  this  notice  announces  the 
following  effective  dates: 

1.  34  CFR  part  445,  final  regulations 
for  the  Technology  Education 
Demonstration  Program,  published  May 
2. 1991  (56  FR  20308). 

DATES:  Effective  date:  June  16. 1991. 

2.  34  CFR  part  222,  final  regulations 
for  Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  for  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitable  Free  Pubhc  Education, 
published  May  20, 1991  (56  FR  23172). 

DATES:  Effective  date:  July  17, 1991. 

3.  34  CFR  parts  97,  350,  and  356,  final 
regulations  for  Protection  of  Human 
Subjects,  published  June  18. 1991  (56  FR 
28003). 

dates:  Effective  date:  August  19, 1991. 

4.  34  CFR  part  361,  final  regulations 
for  the  State  Vocational  Rehabihtation 
Services  {Program,  published  July  18. 
1991  (56  FR  33148). 

DATES:  Effective  date:  September  2. 
1991. 

5.  34  CFR  Parts  668  and  682.  final 
regulations  for  the  Student  Assistance 
General  Provisions  and  Guaranteed 
Student  Loan  Programs,  published  July 
19, 1991  (56  FR  33332). 

DATES:  Effective  date:  September  2, 
1991. 

6.  34  CFR  parts  600  and  668,  final 
regulations  for  Institutional  Eligibility 
and  Student  Assistance  General 
Proviftions.  published  July  31. 1991  (56 
FR  36682). 

dates:  Effective  date:  September  14. 
1991. 

7.  34  CFR  part  347.  final  regulations 
for  Training  and  Pubbc  Awareness 
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Projects  of  National  Significance  in 
Technology-Related  Assistance  for 
Individuals  with  Disabilities,  published 
August  13. 1991^56  FR  40194). 
dates:  Effective  date:  September  27. 
1991. 

8.  34  CFR  part  682.  final  regulations 
for  the  Guaranteed  Student  Loan  and 
PLUS  Programs,  published  September 
26.  1991  (56  FR  48990). 

DATES:  Effective  date:  November  10. 
1991. 

9.  34  CFR  part  307,  final  regulations 
for  the  Services  for  Children  with  Deaf- 
Blindness  Program,  published  October 
11. 1991  (56  FR  51582). 

DATES:  Effective  date:  November  25. 
1991. 

10.  34  CFR  parts  301.  303,  304.  305.  309, 
315.  316,  319,  320,  324  326,  327.  330.  331. 
332,  333.  and  338,  final  regulations  for 
the  Office  of  Special  Education  and 
Rehabilitative  Services,  published 
October  22. 1991  (56  FR  54686). 
DATES:  Effective  date:  December  28, 
1991. 

11.  34  CFR  part  328,  final  regulations 
for  the  Program  for  Children  and  Youth 
with  Serious  Emotional  Disturbance, 
published  November  4, 1991  (56  FR 
56456). 

DATES:  Effective  date:  December  28, 
1991. 

12.  34  CFR  part  690,  final  regulations 
for  the  Pell  Grant  Program,  published 
November  6, 1991  (56  FR  56912). 
DATES:  Effective  date:  December  28. 
1991. 

13.  34  CFR  part  318.  final  regulations 
for  Training  Personnel  for  the  Education 
of  Individuals  with  Disabilities — Grants 
for  Personnel  Training,  published 
November  7, 1991  (56  FR  57198). 
DATES:  Effective  date:  December  28, 
1991. 

14.  34  CFR  part  668,  final  regulations 
for  the  Student  Assistance  General 
Provisions,  published  December  2, 1991 
(58  FR  61330). 

DATES:  Effective  date:  January  16. 1992. 

15.  34  CFR  part  325.  final  regulations 
for  State  Systems  for  Transition 
Services  for  Youth  with  Disabilities, 
published  December  20. 1991  (56  FR 
66290). 

DATES:  Effective  date:  February  3, 1992. 

16.  34  CFR  part  668,  final  regulations 
for  the  Student  Assistance  General 
Provisions,  published  December  23, 1991 
(56  FR  66494). 

DATES:  Effective  date:  February  6. 1992. 

17.  34  CFR  part  298.  final  regulations 
for  Federal.  State,  and  Local  Partnership 
for  Educational  Improvement,  published 
January  10, 1992  (57  FR  1208). 

DATES:  Effective  date:  February  27. 1992. 


18.-19.  34  CFR  part  791.  final 
regulations  for  the  Javits  Gifted  and 
Talented  Students  Education  Grant 
Program,  published  March  13. 1992  (57 
FR  8996). 
DATES:  Effective  date:  May  6. 1992. 

20.  34  CFR  parts  642.  643.  644.  645.  646. 
and  668.  final  regulations  for  the 
Training  Program  for  Special  Programs 
Staff  and  Leadership  Personnel,  Talent 
Search,  Educational  Opportunity 
Centers,  Upward  Bound,  and  Student 
Support  Services  Programs,  and  Student 
Assistance  General  Provisions, 
published  March  13. 1992  (57  FR  9004). 
DATES:  Effective  date:  May  6. 1992. 

21.  34  CFR  part  770,  final  regulations 
for  the  Library  Services  and 
Construction  Act — State-Administered 
Program,  published  March  17. 1992  (57 
FR  9350). 

dates:  Effective  date:  May  6. 1992. 

22.  34  CFR  part  652.  final  regulations 
for  the  National  Science  Scholars 
Program,  published  March  27, 1992  (57 
TR  10724). 

dates:  Effective  date:  May  11, 1992. 

23.  34  CFR  part  222.  final  regulations 
for  Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitable  Free  Public  Education, 
published  April  10. 1992  (57  FR  12463). 

DATES:  Effective  date:  June  10. 1992. 

24.  34  CFR  part  722.  final  regulations 
for  the  Educational  Partnerships 
Program,  published  April  23, 1992  (57  FR 
14960). 

DATES:  Effective  date:  June  10, 1992. 
(20  U.S.C.  1232(d)) 

Dated:  June  15. 1992. 
Jeffrey  C.  Martin, 
General  Counsel. 
[FR  Doc.  92-14537  Filed  6-19-92:  8:45  am] 

BIU.ING  CODE  4000-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION  <> 

47  CFR  Part  22 

[CC  Docket  No.  91-33;  FCC  92-206] 

Petitions  for  Rule  Making  Concerning 
Proposed  Changes  to  ttie 
Commission's  Cellular  Resale  Policies 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission  adopted  a 
limited  exception  to  its  cellular  resale 
policy  to  allow  a  facilities-based  cellular 
carrier  to  deny  resale  capacity  to  its 


facilities-based  competitor  after  that 
■competitor's  five-year  fill  in  period  has 
expired.  Under  the  current  cellular 
resale  policy,  facilities-based  carriers  in 
each  market  are  required  to  provide 
resale  capacity  to  all.  including  the 
second  carrier  in  the  same  market.  This 
policy  offsets  any  headstart  competitive 
advantage  of  the  first  carrier  to  be 
granted  a  construction  authorization. 
However,  once  the  second  carrier  is 
fully  operational,  the  rationale  for 
prohibiting  resale  restrictions  between 
facilities-based  carriers  ceases  to  exist. 
At  the  end  of  the  five-year  fill-in  period, 
a  carrier  requesting  resale  capacity  from 
its  competitor  will  have  had  an 
opportunity  to  build  out  its  system  and 
become  fully  operational.  This  action  is 
necessary  to  eliminate  unnecessary 
regulations  and  to  ensure  maximum 
competition  between  the  two  facilities- 
based  cellular  carriers  in  each  market. 
The  Commission  also  denied  an 
application  for  review  of  a  Common 
Carrier  Bureau  order.  6  FCC  Red  4827 
(Com.  Car.  Bur.  1991).  denying  a  motion 
for  stay  pendirig  judicial  review  of  the 
requirement  that  resale  capacity  be 
provided  on  a  nondiscriminatory  basis. 

EFFECnVE  date:  July  22. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Dan  Abeyta.  Mobile  Services  Division, 

Common  Carrier  Bureau  ((202)  632- 

6450). 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  91-33. 
adopted  May  14. 1992,  and  released  June 
8, 1992.  The  full  texts  of  Commission 
decisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1114  2l8t  Street.  NW..  Washington,  DC 
20036. 


Paperwori(  Reduction 

This  rule  has  been  found  to  impose  no 
new  or  modified  reporting  burdens  on 
the  public. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  section  605(b).  it  is 
certified  that  the  final  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
because,  in  most  cases  carriers  will  be 
economically  motivated  to  begin  all 
sales  from  their  own  facilities  as  early 
as  possible  and  to  resell  their 


Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Rules  and  Regulations  27705 


competitor's  service  only  as  an  interim 
measure. 

Summary  of  Report  and  Order 

In  the  Notice  of  Proposed  Rulemaking 
and  Order  (Cellular  Resale  NPRM/ 
Order),  6  FCC  Red  1719  (1991).  56  FR 
1TO49  (April  19, 1991)  the  Commission 
sought  comments  on  whether  it  should 
no  longer  require  a  facilities-based 
carrier  to  provide  resale  capacity  to  its 
facilities-based  competitor  in  the  same 
market  after  that  competitor  is  fully 
operational.  The  Commission  also 
tentatively  concluded  that  the  most 
appropriate  time  to  cease  the  competitor 
resale  requirement  should  be  when  the 
five-year  fiU-in  period  ends  for  the 
facilities-based  carrier  that  is  seeking  to 
resell  its  competitor's  capacity. 

In  response  to  the  Cellular  Resale 
NPRM/Order,  the  commenting  parties 
distinguished  between  whether  a 
facilities-based  carrier  should  be 
required  to  provide  resale  capacity  to  a 
fully  operational  facilities-based 
competitor  and,  for  purposes  of 
terminating  competitor  resale,  when 
should  a  facilities-based  carrier  be 
considered  fully  operational. 

With  respect  to  the  provision  of  resale 
capacity  to  a  facilities-based  carrier, 
most  of  the  parties  agree  that 
maintaining  the  resale  requirement  until 
both  carriers  are  fully  operational  helps 
offset  any  headstart  competitive 
advantage  of  the  first  carrier  to  be 
granted  a  construction  authorization. 
They  also  generally  agree  that  once  the 
second  carrier  is  fully  operational,  the 
rationale  for  prohibiting  resale 
restrictions  ceases  to  exist.  The  record 
also  supports  a  finding  that  terminating 
the  competitor  resale  requirement  once 
a  facilities-based  carrier  is  fully 
operational  promotes  the  Commission's 
goals  of  stimulating  maximum 
competition  between  the  two  carriers  in 
each  market  expedites  the  expansion  of 
both  licensee's  coverage  areas,  and 
spurs  the  deployment  of  spectrum- 
efficient  technology.  The  Report  and 
Order  therefore  adopts  rules  to  allow  a 
carrier  to  apply  resale  restrictions  to  a 
fully  operational  facilities-based 
competitor. 

Also,  consistent  with  our  proposal  in 
the  Cellular  Resale  NPRM/Order,  the 
record,  on  balance,  leads  to  the 
conclusion  that  the  most  appropriate 
time  to  cease  the  competitor  resale 
requirement  should  be  at  the  end  of  the 
second  carrier's  five  year  HU-in  period. 
At  that  time,  the  second  carriers  should 
have  had  sufficient  opportunity  to  build 
out  its  system,  while  at  the  same  time 
establishing  a  date  certain  for 
terminating  competitor  resale.  The 
Report  and  Order  therefore  adopts  the 


end  of  the  five  year  fill-in  period  as  the 
point  for  terminating  mandatory  resale 
to  a  facilities-based  competitor. 
Finally,  the  Report  and  Order 
dismissed  an  application  for  review  of  a 
Common  Carrier  Bureau  Order  denying 
a  motion  for  stay  of  the  Notice  in  this 
proceeding  insofar  as  the  Commission 
clarified  the  nondiscrimination 
provisions  of  the  resale  requirement. 

Ordering  Clauses 

Accordingly,  It  is  ordered.  Pursuant  to 
sections  1 4(i).  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  sections  151. 154(i), 
and  154(j)  and  303(r),  that  part  22  is 
amended  as  set  forth  below,  effective  30 
days  after  publication  in  the  Federal 
Register  (July  22, 1992). 

List  of  Subjects  in  47  CFR  Part  22 

Domestic  public  cellular  radio 
telecommunications  service.  Radio. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary.  .  •"  . 

Rule  Changes 

Title  47,  part  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  part  22 
continues  to  read: 

Authority:  Sees.  4.  303,  48  Stat.  1066. 1083. 
as  amended:  47  U.S.C.  154,  303. 

2.  Section  22.914  is  revised  in  its 
entirety  to  read  as  follows: 

§  22.914    Provision  of  resale  capacity  and 
cellular  service  to  sut>scrlt>ers. 

(a)  A  cellular  system  licensee  shall 
permit  unrestricted  resale  of  its  service, 
except  that  the  licensee  may  apply 
resale  restrictions  to  the  other  licensee 
authorized  to  provide  cellular  service  in 
the  same  market  after  the  five  year  fill- 
in  period  (see  §§  22.31(f)  and  22.31(g)) 
for  the  licensee  requesting  resale  has 
expired.  The  "same  market"  as  used  in 
this  section  shall  mean  the  Metropolitan 
Statistical  Area  (MSA)  or  Rural  Service 
Area  (RSA)  for  which  the  licensee  was 
initially  granted  a  construction  permit. 

(b)  Subscriptions  to  mobile  service 
shall  be  afforded  to  the  public  within  the 
licensee's  Cellular  Geographic  Service 
Area  in  chronological  order  of  filing  a 
request  for  service,  except  under 
emergency  conditions.  Prospective 
subscribers  shall  be  informed  of  the 
area  in  which  reliable  service  can  be 
expected.  If  a  licensee  turns  away  a 
request  for  service  due  to  lack  of 
capacity  it  shall  report  that  fact  to  the 


Commission  and  indicate  how  and  when 
it  plans  to  remedy  its  lack  of  capacity. 

(FR  Doc.  92-14644  Filed  6-19-92;  8:45  am] 
BIUJNG  COOC  e712-«t-H 

47  CFR  Parts  73  and  76 

[MM  Docket  91-168;  FCC  92-210] 

Radio  Broadcast  and  Television 
Broadcast  Services,  Cable  Television 
Service;  Codification  of  the 
Commission's  Political  Programming 
Policies 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  By  this  Order  the 
Commission  is  revising  the  rules  on 
political  programming  policies  for  radio 
and  television  broadcast  and  cable 
television  services  that  were  addressed 
in  the  Report  and  Order  released 
December  23. 1991,  with  the  exception  of 
the  sponsorship  identification ' 
requirements  which  were  already 
addressed  in  the  Memorandum  Opinion 
and  Order  released  February  14, 1992.  In 
response  to  eleven  petitions  for 
reconsideration  of  the  RSO  the 
Commission  reviewed  the  petitions  and 
made  clarifications  to  the  existing  rules. 
The  intended  effect  of  the  rules  is  to 
ensure  that  broadcasters,  candidates, 
advertising  buyers  and  the  public  are 
fully  apprised  of  the  duties  required  by 
and  rights  accorded  under  the 
Communications  Act  with  respect  to    • 
political  advertising. 

EFFECTIVE  DATE:  July  22,  1992.  '' 

FOR  FURTHER  INFORMATION  CONTACT: 

Milton  O.  Gross,  Robert  L.  Baker, 
Marsha  J.  MacBride  or  Maureen  A. 
O'Cormell,  Mass  Media  Bureau  at  (202) 
632-7586,  or  Diane  L  Hofbauer,  Office  of 
General  Counsel  at  (202)  632-6990. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
Codification  of  the  Commission's 
Political  Programming  Policies,  MM 
Docket  No.  91-168.  The  item  was 
adopted  May  14, 1992  and  released  June 
11, 1992.  The  full  text  of  this  ruling  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW..  Washington.  DC.  The  full 
text  of  this  item  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center,  1114  21st 
Street,  NW..  Washington,  DC  20036  (202) 
452-1422. 
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Summary  of  Memorandum  Opinion  and 
Order 

/.  Introduction  and  Background 

1.  In  our  Report  and  Order  in  this 
docket,  released  December  23. 1991  (57 
FR  189.  January  3. 1992;  7  FCC  Red  678 
(1992)).  we  issued  detailed  and 
comprehensive  rules  designed  to  ensure 
that  broadcasters,  candidates, 
advertising  buyers  and  the  public  are 
fully  apprised  of  the 'duties  required  by 
the  rights  accorded  under  the 
Communications  Act  with  respect  to 
political  advertising.  On  February  3, 
1992,  the  Commission  received  eleven 
Petitions  for  Reconsideration  addressing 
various  issues  governed  by  the  Report 
and  Order.  In  response  to  issues  raised 
in  several  of  these  petitions,  on 
February  14, 1992  we  released  a 
Memorandum  Opinion  and  Order  (57  FR 
8278,  March  9,  1992;  7  FCC  Red  1618 
(1992))  reconsidering  and  revising  our 
rules  concerning  compliance  with  the 
sponsorship  identification  requirements 
applicable  to  political  broadcasting 
advertisements.  By  this  action,  we 
address  the  remaining  issues  raised  in 
the  petitions  for  reconsideration. 

//.  Reasonable  Access  * ' 

A.  News  Programming 

2.  The  Notice  of  Proposed  Rulemaking 
(NPRM)  (56  FR  30526.  July  3, 1991)  in  this 
proceeding  requested  comment  on 
whether  the  Commission  should  retain 
its  policy  that  permits  broadcasters  to 
refuse  to  air  political  advertisements 
during  news  programming.  In  our  Report 
and  Order  (R&O)  we  determined  that  we 
should  continue  to  allow  broadcasters  to 
forego  the  sale  of  political  advertising 
during  the  news,  finding  that  so  long  as 
a  station  makes  avail^ule  to  federal 
candidates  a  wide  array  of  dayparts  and 
programs,  access  to  news  programming 
is  not  required  to  ensure  "reasonable 
access."  Moreover,  licensees  can  decide 
to  refuse  political  advertising  in  all  news 
programming,  during  some  news 
programs  (i.e..  during  the  tt  p.m.  but  not 
11  p.m.  news),  or  during  any  portion  6f  a 
specific  news  program  (i.e.,  during  "hard 
*news"  but  not  weather  or  sports). 

B.  News  Adjacencies 

3.  In  the  R&O  we  held  that  rates  for 
specially  created  "news  adjacencies" 
could  not  exceed  the  lowest  unit  rate 
charged  to  commercial  advertisers  who 
purchased  time  during  the  news.  This 
MO&O  clarifies,  as  requested  by  several 
petitioners,  that  stations  are  not 
required  to  create  a  separate  class  of 
*  news  adjacency"  time  if  they  choose 
rot  to  do  so.  Further,  stations  must  limit 
the  rates  charged  for  news  adjacencies 


only  if  (a)  they  refuse  political 
advertising  during  the  news  and  (b)  the 
news  adjacency  position  is  sold  as  a 
separate  class  of  time. 

4.  NAB  raised  the  claim  that  it  is 
unfair  to  require  that  news  adjacency 
rates  be  no  higher  than  for  spots  sold 
during  the  news  when  the  station  has 
elected  to  preclude  candidate  access  to 
spots  airing  during  the  news.  We 
believe,  however,  that  it  would  be  unfair 
to  permit  broadcasters  to  preclude 
access  to  the  news  and  to  charge 
candidates  higher  rates  for  news 
adjacencies  if  such  news  adjacencies 
provide  the  only  direct  means  for 
candidates  to  reach  the  news-viewing 
public. 

C.  Weekend  Hours 

5.  In  response  to  NAB  and  DLA 
petitions,  we  confirm  that  if  a  station 
has  provided  weekend  access  to  any 
commercial  advertiser  during  the  year 
preceding  an  election  period,  but  only 
for  a  limited  purpose  such  as  changing 
copy,  then  weekend  access  for 
candidates  can  be  limited  to  the  same 
purpose.  In  addition,  in  response  to 
DLA's  inquiry,  we  hold  that  stations 
may  hold  candidates  to  the  same 
ordering  deadlines  as  commercial 
advertisers  so  long  as  they  do  not 
conflict  with  a  federal  candidate's  right 
to  reasonable  access  or  to  any 
candidate's  right  to  equal  opportunities. 

D.  Access  to  Cable 

6.  In  the  R&O,  we  affirmed  our  earlier 
conclusion  that  the  reasonable  access 
requirement  of  section  312(a)(7)  does  not 
apply  to  cable.  Thus,  we  agree  with  DLA 
that  cable  operators  can  restrict  access 
to  particular  programs  or  channels  and 
can  determine  what  lengths  of  spots  or 
program  time  candidates  can  purchase 
on  cable  channels.  However,  because 
section  315  does  apply  to  cable 
operators,  cable  operators  cannot  limit 
the  classes  of  time  they  will  make 
available  to  candidates,  to  the  extent 
that  those  classes  of  time  have 
associated  discount  privileges. 

///.  Equal  Opportunities 

A.  Definition  of  "Use" 

7.  We  will  continue  to  interpret 
section  315  "uses"  as  we  did  in  the  R&O 
to  include  only  non-exempt  candidate 
appearances  Uiat  are  "controlled, 
approved  or  sponsored  by  the  candidate 
(or  the  candidate's  authorized 
committee)  after  the  candidate  becomes 
legally  qualified.  Contrary  to  concerns 
raised  by  some  commenters.  this  narrow 
definition  will  not  encourage  "collusion" 
between  candidates  and  independent 
groups  because  FECA  expressly 


requires  that  political  advertising  clearly 
state  who  pays  for  a  political 
advertisement  and  whether  or  not  it 
was  authorized  by  a  candidate. 

B.  Bona  Fide  Newscast  Exemption 

8.  The  MO&O  reaffirms  the 
Commission's  prior  holding  that  the 
absence  of  complete  licensee  control 
over  a  newscast's  production  does  not 
preclude  the  application  of  the  statutory 
newscast  exemption  from  equal 
opportunities. 

IV.  Lowest  Unit  Charge 

A.  Nondiscrimination  Policies 

9.  The  MO&O  clarifies  that  stations 
remain  under  a  duty  to  make  advertising 
time  available  to  candidartes  subject  to 
the  same  rates,  terms  and  conditions  as 
it  is  made  available  to  commercial      ,     , 
advertisers.  Since  adoption  of  the  R&O. 
we  have  become  aware  that,  in  revising 
our  rules  to  update  and  codify  our 
political  broadcasting  policies,  we 
inadvertently  deleted  any  specific 
reference  to  these  policies  that  require 
stations  to  offer  advertising  time  to 
candidates  on  an  equal  basis  with 
commercial  advertisers.  Thus,  in 
appendix  B  to  this  Order  we  have 
included  revisions  to  the  rules  adopted 
on  December  23, 1991  to  correct  this 
omission. 

B.  Classes  of  Immediately  Preemptible 
Time 

10.  We  reaffirm  the  conclusion  that 
stations  may  establish  more  than  one 
class  of  immediately  preemptible  time. 
At  the  request  of  several  petitioners,  we 
elaborated  on  the  permissible  factors  a 
station  can  use  to  distinguish  such 
separate  classes.  We  stated  that  a 
station  may  not  use  price  alone  to 
differentiate  classes  of  time  because  the 
LUC  requirement  would  be  defeated. 
Thus,  for  stations  selling  exclusively  by 
auction,  only  one  class  of  immediately 
preemptible  time  will  be  possible.  A 
station  may,  however,  differentiate 
immediately  preemptible  classes  by 
pointing  to  a  demonstrable  benefit 
associated  with  a  specified  price  level  or 
range  of  prices  for  each  immediately 
preemptible  class,  such  as  a  projected 
lowered  risk  of  preemption,  increased 
scheduling  flexibility  or  special  make 
good  guarantees. 

C.  Special  Candidate  Class  of  Time 

11.  The  MO&O  clarifies  the  specific 
natiu-e  of  a  permissible  discounted  class 
of  candidate-only  time.  A  station  may 
offer  a  special  discoimted  class  of  non- 
preemptible  time  to  candidates  only, 
even  if  that  station  does  not  sell  non- 
preemptible  time  at  all  to  commercial 
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advertisers,  so  long  as  (a)  the  station 
can  show  that  a  commercial  advertiser 
buying  preemptible  time  at  that  rate 
runs  a  genuine fisk  of  preemption;  (b) 
commercial  advertisers  cannot  buy  any 
preemptible  class  that,  in  reality,  is  the 
functional  equivalent  of  the  station 
"special"  non-preemptible  candidate- 
only  class  of  time;  and  (c)  the  station 
discloses  and  offers  all  preemptible 
rates  to  candidates,  and  describes  the 
likelihood  of  preemption  for  its 
preemptible  rates. 

D.  Sold  Out  Time 

12.  We  respond  to  CBS's  request  for 
clarification  of  the  sold-out  policy.  Our 
policy  is  premised  on  the  assumption 
that  preemptible  time  is  sold  to  all 
advertisers  in  an  auction-like  manner, 
with  no  established  rate  ceiling  for 
preemptible  time,  whereby  advertisers 
can  continue  to  preempt  each  other 
simply  by  paying  an  incrementally 
higher  price.  In  such  a  situation,  it  is  not 
possible  for  preemptible  time  to  be  "sold 
out,"  and  thus  a  station  may  not  steer  a 
candidate  to  buy  higher-priced  non- 
preemptible  time  by  informing  the 
candidate  that  preemptible  time  is  sold 
out.  The  MO&O  recognizes,  however, 
that  if  a  station  sells  preemptible  time  in 
some  other  manner,  such  as  at  a  single 
flat  rate  that  can  only  be  preempted  by  a 
non-preemptible  spot,  it  would  be 
possible  for  the  station  to  be  sold  out  of 
preemptible  time,  and  that  under  such 
circumstances  it  would  be  permissible 
for  a  station  to  inform  a  candidate  that  it 
is  necessary  to  buy  non-preemptible 
time  in  order  to  clear.  Similarly,  if  a 
station  offers  one  or  more  classes  of 
immediately  preemptible  time  with  price 
ceilings  established  for  each  class<  it 
would  likewise  be  possible  for  the 
station  to  be  sold  out  of  one  or  m&re  of 
such  classes  of  immediately  preemptible 
time. 

E.  Package  Plans  and  Bonus  Spots 

13.  The  MO&O  reaffirms  the  treatment 
of  package  plans  adopted  in  the  R&O. 
Under  our  new  approach,  package  plans 
and  bonus  spots  are  considered  volume 
discounts,  and  broadcasters  must  assign 
a  value  to  all  such  spots  to  determine 
the  LUC  for  each  type  of  spot.  The 
MO&O  does,  however,  afford  stations 
flexibility  to  record  the  value  assigned 
to  each  spot  in  several  ways:  On  the 
contract,  on  the  invoice,  or  in  a  separate, 
internal  document  that  is  prepared 
contemporaneously  with  the  formation 
of  the  contract  and  is  signed  and  dated 
by  an  authorized  representative  of  the 
station.  In  addition,  the  MO&O 
.concludes  that,  while  some  package 
plans  sold  to  commercial  advertisers 
may  include  free  public  service 


announcements  (PSAs),  it  is 
unnecessary  and  inappropriate  to 
require  stations  to  make  PSAs  available 
to  candidates  on  the  same  basis  because 
of  the  nature  of  PSAs.  Instead,  the 
MO&O  requires  stations  to  treat  PSAs  of 
a  sufficient  length  as  a  bonus  spot, 
assigning  a  value  to  the  PSA  which  thus 
reduces  the  price  allocated  to  other 
spots  in  the  package  for  LUC  purposes. 
Therefore,  candidates  still  receive  an 
LUC  benefit  from  this  commercial 
practice  involving  PSAs  without  forcing 
stations  to  provide  additional  coverage 
of  a  candidate  in  the  form  of  a  PSA. 

F.  Billboards.  Sponsorships  and 
Merchandising  Incentives 

14.  The  R&O  required  stations  to  offer 
noncash  promotional  incentives,  such  as 
prizes,  mugs  or  trips,  to  candidates  on 
the  same  basis  as  they  are  made 
available  to  commercial  advertisers.  The 
MO&O  modifies  the  R&O  to  provide  that 
noncash  merchandising  and  promotional 
incentives  need  not  be  offered  to 
candidates  if  they  are  either  de  minimus 
in  value  (such  as  coffee  mugs  or 
billboards],  or  may  reasonably  imply  a 
relationship  between  the  station  and  the 
advertiser  (such  as  bumper  stickers  that 
identify  the  station  and  the  advertiser), 
or  the  program  and  the  advertiser  (such 
as  billboards  or  program  sponsorships). 

G.  Make  Goods 

15.  The  MO&O  reaffirmed  the  R&O's 
conclusion  that  timely  make  goods 
should  be  provided  to  candidates  if 
the  station  has  provided  a  time- 
sensitive  make  good  to  any 
commercial  advertiser  during  the  year 
preceding  the  election  period.  The 
MO&O  modified  this  requirement, 
however,  with  respect  to  make  goods 
that  are  given  for  audience 
underdelivery  if  pertinent  audience 
information  is  not  ascertainable  until 
after  the  election,  holding  that  this 
fact  must  be  disclosed  to  candidates 
so  they  are  able  to  negotiate  an 
alternative  to  the  audience 
underdelivery  promise. 

H.  Weekly  Rotations 

16.  The  MO&O  reaffirms  the  R&O's 
determination  that  "distinctly  different 
rotations"  may  be  treated  separately  for 
LUC  purposes,  and  clarifies  that  the 
determination  of  whether  rotations  are 
distinctly  different  will  be  left  to  the 
reasonable,  good  faith  judgment  of  the 
station,  so  long  as  they  correspond  to 
the  station's  normal  business  practices. 

I.  Fire  Sale 

17.  We  are  persuaded  by  the 
petitioners  that  it  is  now  appropriate  to 
discontinue  the  fire  sale  policy.  As 


stated  in  the  R&O,  the  initial  fire  sale 
policy  was  adopted  at  a  lime  when 
stations  typically  sold  time  on  a 
nonpreemptible.  fixed  rate  basis.  Now. 
when  rates  change  rapidly  based  on 
supply  and  demand,  a  soft  market  that 
would  have  prompted  a  fire  sale  in 
previous  years  would  today  be  reflected 
in  continuous  pricing  adjustments. 
Moreover,  given  the  degree  of  inventory 
price  fluctuation,  it  is  impractical  to 
establish  a  bright  line  test  as  to  when  a 
"fire  sale"  has  occurred.  We  also  agree 
with  petitioners  that,  as  a  practical 
matter,  elimination  of  the  fire  sale  policy 
will  have  very  little  effect  on  the  LUC 
for  any  given  time  period,  because 
candidates  who  buy  time  which 
happens  to  clear  in  the  same  time  period 
as  a  last  minute  sale  of  time  at  a  lower 
rate  will  still  be  entitled  to  the  lowest 
sale  rate  for  the  same  class  of  time. 

].  Disclosure  Obligation 

18.  The  MO&O  reaffirms  the  R&O's 
holding  that,  given  the  complex  nature 
of  advertising  sales  practices,  the 
precise  method  of  fulfilling  the  station's 
disclosure  obligation  should  be  left  to 
the  discretion  of  the  station,  so  long  as 
disclosure  includes  the  following 
minimum  requirements  previously 
articulated  by  the  Commission: 

(a)  A  description  and  definition  of 
each  class  of  time  available  to 
commercial  advertisers  which  is 
complete  enough  to  allow  candidates  to  . 
identify  and  understand  what  specific 
attributes  differentiate  each  class; 

(b)  A  complete  description  of  the 
lowest  unit  charge  and  related  privileges 
(such  as  priorities  against  preemption 
and  time-sensitive  make  goods)  for  each 
class  of  time  offered  to  commercial 
advertisers; 

(c)  A  description  of  the  station's 
method  of  selling  preemptible  time 
based  on  advertiser  demand,  commonly 
known  as  "the  current  selling  level. " 
with  the  stipulation  that  candidates  will 
be  able  to  purchase  at  these  demand- 
generated  rates  in  the  same  manner  as 
commercial  advertisers: 

(d)  An  approximation  of  the  likelihood 
of  preemption  for  each  kind  of 
preemptible  time:  and 

(e)  An  explanation  of  the  station's 
sales  practices,  if  any,  that  are  based  on 
audience  delivery. 

19.  The  MO&O  also  addressed 
specific  questions  related  to  disclosure, 
stating  that:  (1)  Stations  are  required  to 
disclose  only  their  best  estimate  of  the 
LUC  for  each  class  of  time  sold  if  it  is  - 
not  possible  to  ascertain  the  exact  LUC 
until  after  the  spot  airs:  and  (2)  If  a 
station  offers  a  special  discounted  non- 
preemptible  rate  to  candidates,  it  must 
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nonetheless  disclose  the  availability  and 
characteristics  of  all  other  classes  of 
time.  The  MO&O  also  amended  the 
disclosure  rule  to  incorporate  the  non- 
discrimination duty  discussed  under 
section  IlIA.  supra. 

20.  Finally,  the  MO&O  stated  that  the 
disclosure  obligation  applies  to 
comparable  rates  as  well  as  to  LUC 
rates.  Because  the  disclosure  rules  are 
inherent  in  a  broadcaster's  duty  to 
"make  available"  rates  to  candidates, 
we  have  determined  that  they  apply  to 
both  LUC  and  comparable  rates  in  order 
to  fully  inform  candidates  seeking  to 
purchase  advertising  time. 

V.  Political  File 

21.  The  MO&O  reaffirms  the 
Commission's  rule  that  the  political  file 
must  contain  all  requests  for  time  by 
candidates  and  their  disposition.  The 
station  must  determine  whether  a 
request  for  "availabilities,"  and  any 
ensuing  discussion,  constitutes  a 
"request  for  time"  that  must  be  noted  in 
the  file.  The  MO&O  further  states  that, 
because  advertising  time  can  be 
purchased  or  ordered  in  a  variety  of 
ways,  it  is  not  possible  for  the 
Commission  to  articulate  a  definitive  list 
of  what  must  be  contained  in  the  file 
beyond  the  articulated  guidelines.  We 
are  persuaded  by  the  commenters, 
however,  that  stations  need  not  be 
required  to  employ  extraordinary  efforts 
to  place  immediately  in  the  political  file 
information  concerning  the  exact  time 
that  candidate  spots  aired.  Instead,  the 
station  may  place  such  information  in 
the  file  pursuant  to  customary  business 
practices,  so  long  as  the  station  advises 
candidates  that,  upon  request,  it  will 
provide  immediate  assistance  and 
access  to  its  logs  (or  other  definitive 
information)  to  candidateff'seeking 
precise  air  time  information  regarding 
their  opponents. 

Ordering  Clauses 

22.  Accordingly,  It  is  ordered,  that  the 
Petitions  for  Reconsideration  are 
granted  to  the  extent  indicated  herein, 
and  are  otherwise  denied. 

23.  //  is  further  ordered  that,  pursuant 
to  authority  contained  in  sections 
312(aK7),  315,  303(r)  and  4(1)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  312(a)(7),  315,  303(r), 
154(i).  the  Commission's  Rules  are 
amended  as  set  forth  below,  effective  30 
days  after  date  of  publication  in  the 
Federal  Register. 

List  of  SubjecU 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 


47  CFR  Part  76 

Cable  television.  Political  candidates. 
Federal  Cominunicaliona  Commission. 
Donna  R.  Searcy. 
Secretary. 

Rule  Changes 

The  rules  adopted  by  the  Commission 
in  its  December  23, 1992  Report  and 
Order  are  hereby  amended  as  follows: 

Parts  73  and  76  of  chapter  I  of  title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  73— {AMENDEDI 

1.  The  authority  citation  for  part  73 
continues  to  read: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.1940  is  revised  to  read  as 
follows: 

§  73.1940    Legally  qualified  candidates  for 
public  office. 

(a)  A  legally  qualified  candidate  for 
public  office  is  any  person  who: 

(1)  Has  publicly  announced  his  or  her 
intention  to  run  for  nomination  or  office; 

(2)  Is  qualified  under  the  applicable 
local.  State  or  Federal  law  to  hold  the 
office  for  which  he  or  she  is  a  candidate; 
and 

(3)  Has  met  the  qualifications  se*  forth 
in  either  paragraph  (b).  (c),  (d),  or  (e)  of 
this  section. 

(b)  A  person  seeking  election  to  any 
public  office  including  that  of  President 
or  Vice  President  of  the -United  States, 
or  nomination  for  any  public  office 
except  that  of  President  or  Vice 
President,  by  means  of  a  primary, 
general  or  special  election,  shall  be 
considered  a  legally  qualified  candidate 
if,  in  addition  to  meeting  the  criteria  set 
forth  in  paragraph  (a)  of  this  section, 
that  person: 

(1)  Has  qualified  for  a  place  on  the 
ballot;  or 

(2)  Has  publicly  committed  himself  or 
herself  to  seeking  election  by  the  write- 
in  method  and  is  eligible  under 
applicable  law  to  be  voted  for  by 
sticker,  by  writing  in  his  or  her  name  on 
the  ballot  or  by  other  method,  and 
makes  a  substantial  showing  that  he  or 
she  is  a  bona  fide  candidate  for 
nomination  or  office. 

(c)  A  person  seeking  election  to  the 
office  of  President  or  Vice  President  of 
the  United  States  shall,  for  the  purposes 
of  the  Communications  Act  and  the 
rules  in  47  CFR  chapter  1,  be  considered 
legally  quaUfied  candidates  only  in 
those  States  or  territories  (or  the  District 
of  Columbia)  in  which  they  have  met  the 
requirements  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section:  Except,  that  any 
such  person  who  has  met  the 


requirements  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section  in  at  least  10 
States  (or  9  and  the  District  of 
Columbia)  shall  be  considered  a  legally 
qualified  candidate  for  election  in  all 
States,  territories,  and  the  District  of 
Columbia  for  the  purposes  of  this  Act. 

(d)  A  person  seeking  nomination  to 
any  public  office,  except  that  of 
President  or  Vice  President  of  the 
United  States,  by  means  of  a 
convention,  caucus  or  similar  procedure, 
shall  be  considered  a  legally  qualified 
candidate  if.  in  addition  to  meeting  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section,  that  person  makes  a 
substantial  showing  that  he  or  she  is  a 
bona  fide  candidate  for  such 
nomination:  Except,  that  no  person  shall 
be  considered  a  legally  qualified 
candidate  for  nomination  by  the  means 
set  forth  in  this  paragraph  prior  to  90 
days  before  the  beginning  of  the 
convention,  caucus  or  similar  procedure 
in  which  he  or  she  seeks  nomination. 

(e)  A  person  seeking  nomination  for 
the  office  of  President  or  Vice  President 
of  the  United  States  shall,  for  the 
purposes  of  the  Communications  Act       , 
and  the  rules  thereunder,  be  considered  ' 
a  legally  quaUfied  candidate  only  in 
those  States  or  territories  (or  the  District 
of  Columbia)  in  which,  in  addition  to 
meeting  the  requirements  set  forth  in 
paragraph  (a)  of  this  section: 

(1)  He  or  she.  or  proposed  delegates 
on  his  or  her  behalf,  have  qualified  for 
the  primary  or  Presidential  preference 
ballot  in  that  State,  territory  or  the    • 
District  of  Columbia;  or 

(2)  He  or  she  has  made  a  substantial 
showing  of  a  bona  fide  candidacy  for 
such  nomination  in  that  State,  territory  | 
or  the  District  of  Columbia;  except,  that  j 
any  such  person  meeting  the 
requirements  set  forth  in  paragraphs 
(a)(1)  and  (2)  of  this  section  in  at  least  10 
States  (or  9  and  the  District  of 
Columbia)  shall  be  considered  a  legally 
qualified  candidate  for  nomination  in  all 
States,  territories  and  the  District  of 
Columbia  for  purposes  of  this  Act. 

(f)  The  term  "substantial  showing"  of 
a  bona  fide  candidacy  as  used  in 
paragraphs  (b),  (d)  and  (e)  of  this  section 
means  evidence  that  the  person  claiming 
to  be  a  candidate  has  engaged  to  a 
substantial  degree  in  activities 
commonly  associated  with  political 
campaigning.  Such  activities  normally 
would  include  making  campaign 
speeches,  distributing  campaign 
literature,  issuing  press  releases, 
maintaining  a  campaign  committee,  and 
establishing  campaign  headquarters 
(even  though  the  headquarters  in  some 
instances  might  be  the  residence  of  the 
candidate  or  his  or  her  campaign 
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manager).  Not  all  of  the  listed  activities 
are  necessarily  required  in  each  case  to 
demonstrate  a  substantial  showing,  and 
there  may  be  activities  not  listed  herein 
which  would  contribute  to  such  a 
showing. 

4.  Section  73.1942  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(l)(i),  by  removing  and 
reserving  paragraph  (a](l)(vii],  and  by 
revising  paragraphs  [a)(l](xii),  (a)(2)  and 
(b)  introductory  text  to  read  as  follows: 

§  73.1942    Candidat*  ratM. 

(D*  *^ 

(i)  A  candidate  shall  be  charged  no 
more  per  unit  than  the  station  charges 
its  most  favored  commercial  advertisers 
for  the  same  classes  and  amounts  of 
time  for  the  same  periods.  Any  station 
practices  offered  to  commercial 
advertisers  that  enhance  the  value  of 
advertising  spots  must  be  disclosed  and 
made  available  to  candidates  on  equal 
terms.  Such  practices  include  but  are  not 
limited  to  any  discount  privileges  that 
affect  the  value  of  advertising,  such  as 
bonus  spots,  time-sensitive  make  goods, 
preemption  priorities,  or  any  other 
factors  that  enhance  the  value  of  the 
announcement. 


(xii)  Makes  goods,  defined  as  the 
rescheduling  of  preempted  advertising, 
shall  be  provideid  to  candidates  prior  to 
election  day  if  a  station  has  provided  a 
time-seniltive  make  good  during  the 
year  preceding  the  pre-election  periods, 
perspectively  set  forth  in  paragraph 
(a)(1)  of  this  section,  to  any  commercial 
advertiser  who  purchased  time  in  the 
same  class. 


(2)  At  any  time  other  than  the 
respective  periods  set  forth  in  paragraph 
(a)(1)  of  this  section,  stations  may 
charge  legally  qualified  candidates  for 
public  office  no  more  than  the  changes 
made  for  comparable  use  of  the  station 
by  commercial  advertisers.  The  rates,  if 
any,  charged  all  such  candidates  for  the 
same  office  shall  be  uniform  and  shall 
not  be  rebated  by  any  means,  direct  or 
indirect.  A  candidate  shall  be  charged 
no  more  than  the  rate  the  station  would 
charge  for  comparable  commercial 
advertising.  All  discount  privileges 
otherwise  offered  by  a  station  to 
commeraial  advertisers  must  be 
disclosed  and  made  available  upon 
equal  terms  to  all  candidate  for  public 
office. 

(b)  If  a  station  permits  a  candidate  to 
use  its  facilities,  the  station  shall  make 
all  discount  privileges  offered  to 
commercial  advertisers,  including  the 
lowest  unit  charges  for  each  class  and 


length  of  time  in  the  same  time  period, 
and  all  corresponding  discount 
privileges,  available  upon  equal  terms  to 
all  candidates.  This  duty  includes  an 
affirmative  duty  to  disclose  to 
candidates  information  about  rates, 
terms  conditions  and  all  value- 
enhancing  discount  privileges  offered  to 
commercial  advertisers.  Stations  may 
use  reasonable  discretion  in  making  the 
disclosure;  provided,  however,  that  the 
disclosure  includes,  at  a  minimum,  the 
following  information: 


PART  7&-{AMEN0ED] 

5.  The  authority  citation  for  part  76 
continues  to  read: 

Authority:  Sees.  2,  3,  4,  301.  303.  307.  30B, 
309,  48  Stat.,  as  amended.  1064. 1065. 1066. 
1081,  1082,  1083. 1084. 1085:  47  U.S.C.  152, 153, 
154.  301.  303.  307,  306.  309. 

6.  Section  76.206  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(l|)(i),  by  removing  and 
reserving  para^ph  (a)(l)(vii),  and  by 
revising  paragraphs  (a)(l)(xii),  (a)(2)  and 
(b)  introductory  text  to  read  as  follows: 

§76.206    Candidat*  rates. 

(a)*  •  * 

(!)••• 

(i)  A  candidate  shall  be  charged  no 
more  per  imit  than  the  system  charges 
its  most  favored  commercial  advertisers 
for  the  same  classes  and  amounts  of 
time  for  the  same  periods.  Any  system 
practices  offered  to  commercial 
advertisers  that  enhance  the  value  of 
advertising  spots  must  be  disclosed  and 
made  available  to  candidates  upon 
equal  terms.  Such  practices  include  but 
are  not  limited  to  euiy  discount 
privileges  that  affect  the  value  of 
advertising,  such  as  bonus  spots,  time- 
sensitive  make  goods,  preemption 
priorities,  or  any  other  factors  that 
enhance  the  value  of  the  announcement. 
•        *        •     -  •        * 

(xii)  Make  goods,  defined  as  the 
rescheduling  of  preempted  advertising, 
shall  be  provided  to  candidates  prior  to 
election  day  if  a  system  has  provided  a 
time-sensitive  make  good  during  the 
year  preceding  the  pre-election  periods, 
respectively  set  forth  in  paragraph  (a)(1) 
of  this  section,  to  any  commercial 
advertiser  who  purchased  time  in  the 
same  class. 


(2)  At  any  time  other  than  the 
respective  periods  set  forth  in  paragraph 
(a)(1)  of  this  section,  systems  may 
charge  legally  quahfied  candidates  for 
public  office  no  more  than  the  charges 
made  for  comparable  use  of  the  system 
by  commercial  advertisers.  The  rates,  if 


any.  charged  all  such  candidates  for  the 
same  office  shall  be  uniform  and  shall 
not  be  rebated  by  any  means,  direct  or 
indirect.  A  candidate  shall  be  charged 
no  more  than  the  rate  the  system  would 
charge  for  comparable  commercial 
advertising.  All  discount  privileges 
otherwise  offered  by  a  system  to 
commercial  advertisers  must  be 
disclosed  and  made  available  upon 
equal  terms  to  all  candidates  for  public 
office. 

(b)  ff  a  system  permits  a  candidate  to 
use  its  cablecast  facilities,  the  system 
shall  make  all  discount  privileges 
offered  to  commercial  advertisers, 
including  the  lowest  unit  charges  for 
each  class  and  length  of  time  in  the 
same  time  period  and  all  corresponding 
discount  privileges,  available  on  equal 
terms  to  all  candidates.  This  duty 
includes  an  affirmative  duty  to  disclose 
to  candidates  information  about  rates, 
terms,  conditions  and  all  value- 
enhancing  discount  privileges  offered  to 
commercial  advertisers.  Systems  may 
use  reasonable  discretion  in  making  the 
disclosure;  provided,  however,  that  the 
disclosure  includes,  at  a  minimum,  the 
following  information: 

(FR  Doc.  92-14379  Filed  6-19-92;  a-45  anal 
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DEPARTMEirr  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  911176-2018] 

Groundfish  of  ttie  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Ckjmmerce. 
ACnON:  Closure. 

summary:  NMFS  is  closing  the  directed 

fishery  for  pollock  in  statistical  area  62 

in  the  Gulf  of  Alaska  (GOA).  This  action 

is  necessary  to  prevent  exceeding  the 

second  quarterly  allowance  of  the  total 

allowable  catch  (TAG)  for  pollock  in 

this  area. 

DATES:  Effective  12  noon,  Alaska  local 

time  (A.l.t.),  June  17, 1992,  until  12  noon. 

A.l.t.,  June  29. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patsy  A.  Bearden,  Resource 

Management  Specialist.  Fisheries 

Management  Division,  NMFS,  907-586- 

7228. 

SUPPLEMENTARY  INFORMATION:  The 

groundfish  fishery  in  the  exclusive 

economic  zone  within  the  GOA  is 
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managed  by  the  Secretary  of  Commerce 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  GOA  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
.  the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  second  quarterly  allowance  of 
pollock  TAC  to  statistical  area  62  is 
4,246  metric  tons,  determined  in 
accordance  with  §  672.20{a)(23(iv). 

Under  §  672.20tc)(2)(ii).  the  Director  of 
the  Alaska  Region.  NMFS.  has 
determined  that  the  second  quarterly 
allowance  of  pollock  TAC  to  statistical 
area  62  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  statistical 
area  62.  effective  from  12  noon  A.l.t., 
June  17, 1992,  until  12  noon,  A.l.t.,  June 
29, 1992. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  SO  CFR  Fart  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  18. 1992. 
Alfred  |.  Biiik. 

Acting  Director.  Office  of  Fisheries 
Conservatiort  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  92-14527  Filed  6-16-92;  4.48  pm| 

BIUJNO  CODE  3S10-22-M 


50  CFR  Part  675 

(Docket  No.  911172-2021] 

Groundfish  of  th«  Bering  Sea  and 
Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Closure  to  directed  fishing  in 
the  Aleutian  Islands  subarea. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  the  shortraker-rougheye 
species  group  in  the  Aleutian  Islands 
subarea  (AI).  This  action  is  necessary  to 
prevent  the  total  allowable  catch  (TAC) 
for  the  shortraker-rougheye  species 
group  in  the  AI  from  being  exceeded. 
The  intent  of  this  action  is  to  promote 
optimum  use  of  groundfish  while 
conserving  shortraker-rougheye  stocks. 

DATES:  Effective  12  noon.  Alaska  local 
time  (A.l.t.).  June  29. 1992.  through  12 
midnight.  A.l.t..  December  31. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.  NMFS.  907-586- 
7228. 
SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  in  the  Bering 
Sea  and  Aleutian  Islands  area  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  part  675. 

The  amount  of  a  species  or  species 
group  apportioned  to  a  fishery  is  defined 


as  TAC  at  §  675.20(a)(2).  Under  the  final 
notice  of  initial  specifications  (57  FR 
3952),  February  3. 1992).  the  TAC  of 
shortraker-rougheye  for  the  AI  was 
established  as  1.220  metric  tons  (mt). 
Under  §  675.20(a)(3).  15  percent  of  the 
TAC  (183  mt)  was  apportioned  to  a  non- 
specific reserve.  leaving  an  initial  TAC 
of  1.037  mt. 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  TAC  of  shortraker- 
rougheye  for  the  AI  will  be  reached 
before  the  end  of  the  year  and  that  100 
mt  of  shortraker-rougheye  will  be 
necessary  as  bycatch  in  other  directed 
fisheries.  Under  §  675.20(a)(8).  the 
Regional  Director  is  establishing  a 
directed  fishing  allowance  of  937imt. 
and  NMFS  is  prohibiting  directed  fishing 
for  the  shortraker-rougheye  species 
group  in  the  AI  effective  12  noon.  A.l.t.. 
June  29. 1992,  through  12  midnight.  A.l.t.. 
December  31. 1992. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h)  and  57  FR 
11433  (April  3. 1992). 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  in  compliance  with  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq^ 
Alfred  |.  Bilik. 

Acting  Director.  National  Marine  Fisheries 
Service. 
|FR  Doc.  92-14551  Filed  6-19-92:  8:45  am| 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  grve  interested  persons  an 
opportunity  to  participate  in  the  rule 
nfiakirtg  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Pwts  20,  30,  32,  and  35 

Workshop  to  Discuss  Topics  Related 
to  "Pregnancy,"  "Radioactive  Drugs," 
and  "Patient  Release  Criteria" 

agency:  Nuclear  Regulatory 

Commission. 

ACTtON:  Notice  of  meeting. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  a  public  workshop  with 
representatives  of  Agreement  States  to 
discuss  issues  related  to  three  topics. 
The  first  topic  involves  the  proposed 
resolution  of  a  petition  for  rulemaking 
submitted  by  the  American  College  of 
Nuclear  Physicians  and  the  Society  of 
Nuclear  Medicine  concerning  the 
preparation  and  use  of  radioactive  drugs 
containing  byproduct  material.  The 
second  topic  involves  the  administration 
of  byproduct  material  or  radiation 
therefrom  to  patients  of  childbearing 
potential  who  may  be  pregnant  or  breast 
feeding.  The  third  topic  involves  the 
proposed  resolution  of  petitions  for 
rulemaking  submitted  by  Dr.  Carol 
Marcus  and  by  the  American  College  of 
Nuclear  Medicine  concerning  the 
criteria  for  release  of  patients  from 
hospitals  for  those  patients  who  have 
been  administered  byproduct  material. 
DATE:  The  workshop  will  be  held  on  July 
15  and  16, 1992,  from  8:30  a.m.  to  5  p.m. 
or  later  on  the  first  day  and  from  8:30 
a.m.  to  3:45  p.m.  or  later  on  the  second 
day. 

ADDRESSES:  Meeting  to  be  held  at  Lenox 
Inn,  3387  Lenox  Road,  NE..  Atlanta,  GA 
30326  (telephone  404-261-5500). 
FOR  FURTHER  INFORMATION  CONTACT: 
Vandy  L  Miller,  Office  of  State 
Programs,  3D23,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
telephone  (301)  504-2326. 
SUPPUEMENTARY  INFORMATION:  The 
objective  of  the  workshop  is  to  conduct 
a  roundtable  discussion  with 
representatives  of  Agreement  States  on 


the  key  issues  related  to  three  topics 
which  are  described  below. 

The  American  College  of  Nuclear 
Physicians  (ACNP)  and  the  Society  of 
Nuclear  Medicine  (SNM)  submitted  a 
petition  for  rulemaking  requesting  that 
the  NRC  amend  its  regulations 
pertaining  to  the  preparation  and  use  of 
radioactive  drugs  containing  byproduct 
material  Two  issues  of  the  petition  (i.e., 
departure  from  manufacturer's 
instructions  for  preparing 
radiopharmaceuticals  using  nuclide 
generators  and  reagent  Icits,  and 
departure  from  package  insert 
instructions  regarding  indications  and 
method  of  administration  for  therapeutic 
radiopharmaceuticals)  were  temporarily 
addressed  in  the  interim  final  rule,  that 
became  effective  on  August  23, 1990  for 
3  years.  Three  remaining  issues  are 
whether  to  allow:  (1)  Human  research 
using  byproduct  material:  (2)  the  use  of 
radiolabeled  biological  products;  and  (3) 
compounding  radioactive  drugs  (i.e., 
synthesized  from  reagent  chemicals)  by 
qualified  nuclear  pharmacists.  The  NRC 
is  in  the  process  of  resolving  all  issues 
of  the  petition. 

The  NRC  is  considering  issues  related 
to  administration  of  byproduct  material 
or  radiation  therefrom  to  a  patient  of 
childbearing  potential  without  first 
determining  whether  the  patient  is 
pregnant  or  breast  feeding.  It  is  a  matter 
of  record  that  some  medical  use 
licensees  have  administrated  byproduct 
material  to  patients  of  childbearing 
potential  who  were  pregnant  or  breast 
feeding  without  knowing  the  patient's 
pregnancy  or  breast  feeding  status.  The 
consequences  were  that  unintended 
radiation  exposures  were  delivered  to 
an  embryo,  fetus,  or  breast-fed  infant. 
The  NRC  is  considering  adding  two 
more  objectives  to  the  Quality 
Management  Program  (10  CFR  35.32)  to 
ensure  a  high  level  of  confidence  that 
unintended  radiation  exposures  to  an 
embryo,  fetus,  or  breast-fed  infant  will 
be  prevented.  The  objective  for  all 
radiopharmaceutical  administrations 
(i.e.,  diagnostic  and  therapeutic)  would 
be  that,  "prior  to  each  administration, 
patients  of  childbearing  potential  be 
alerted  to  notify  the  authorized  user 
physician  or  technologist  if  they  are 
pregnant  or  breast  feeding."  The 
objective  for  all  administrations,  for 
which  a  written  directive  is  required 
pursuant  to  10  CFR  35.32(a).  would  be 
that,  "prior  to  administration,  the 


authorized  user  physician  shall  come  to 
a  conclusion,  through  a  reasoned  and 
professional  judgment  on  the  patient's 
pre^ancy  and  breast  feeding  status  and 
provide  that  status  in  the  written 
directive." 

Dr.  Carol  Marcus  submitted  a  petition 
for  rulemaking  requesting  a  modification 
of  the  public  dose  limits  in  the  revised 
10  CFR  part  20.  The  concern  expressed 
in  the  petition  was  that  the  revised  dose 
limit  of  100  millirem  total  efTective  dose 
equivalent  was  in  confiict  with  the 
criteria  in  10  CFR  35.75  for  release  of 
patients  from  hospitals  for  those 
patients  who  have  been  administered 
byproduct  material.  During  the  public  • 
comment  period  on  the  receipt  of  the 
petition  by  Dr.  Marcus,  the  American  ' 
College  of  Nuclear  Medicine  (ACNM) 
submitted  a  petition  for  rulemaking 
specifically  related  to  the  release 
criteria  in  10  CFR  35.75.  The  ACNM 
petition  suggested  that  the  approach  to 
establishing  release  criteria  be  modified 
to  a  dose  based  approach  as  outlined  in 
Report  37  of  the  National  Council  on 
Radiation  Protection  and  Measurements. 
The  NRC  staff  is  considering  the 
appropriateness  of  addressing  these  two 
petitions  simultaneously,  and  whether 
the  existing  approach  to  patient  release 
criteria  in  10  CFR  35.75  should  be 
modified. 

Conduct  of  the  Meeting 

The  workshop  will  be  co-chaired  by 
the  undersigned  and  Dr.  John  E.  Glenn. 
Chief.  Medical  and  Commercial  Use 
Safety  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety.  NRC  The 
moderator  will  be  Mr.  John  L.  Telford, 
Acting  Chief,  Regulation  Development 
Branch,  Division  of  Regulatory 
Applications,  Office  of  Nuclear 
Reguidtory  Research,  NRC.  The 
workshop  will  be  conducted  in  a  manner 
that  will  facilitate  the  orderly  conduct  of 
business.  The  transcript  of  the  workshop 
will  be  available  for  inspection,  and 
copying  for  a  fee,  at  the  NRC  Public 
Document  Rooip,  2120  L  Street  NW. 
(Lower  LBVEtjTWashington,  DC  20555, 
on  or  about  August  31, 1992. 

The  following  procedures  apply  to 
public  attendance  at  the  workshop: 

1.  Questions  or  statements  from 
attendees  other  than  participants  (i.e.. 
participating  representative  of  each 
Agreement  state  and  participating  NRC 
staff)  will  be  entertained  as  time 
permits. 
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2.  Seating  for  the  public  will  be  on  a 
first-come  first-served  basis. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  lune  1992. 

For  the  Nuclear  Regulatory  Commission. 
Carlton  Kammerer. 
Director.  Office  of  Slate  Programs. 
IFR  Doc.  92-14605  Filed  6-19-92:  8:45  am| 

B4LUNG  COOC  7S9O-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  91-NM-2S1-AD) 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT.  j 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

summary:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Industrie  Model  A320  series  airplanes, 
that  would  have  required  inspection  to 
detect  chafing  of  the  wire  looms  in  the 
wing  and  the  horizontal  stabilizer,  and 
repair  or  replacement,  protection,  and 
realignment,  if  necessary.  That  proposal 
was  prompted  by  an  incident  in  which  a 
wire  loom  short  circuit  caused  fire 
extinguishant  to  discharge  and  pop  the 
circuit  breaker  for  a  brake  fan.  This 
action  revises  the  proposed  rule  by 
revising  the  inspection  area 
requirements,  increasing  the  repetitive 
inspection  intervals,  and  adding  two 
airplanes  to  the  applicability  of  the  AD. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  electrical 
short  circuiting  due  to  chafing  of  the 
wire  loom  in  the  wing  and  the  horizontal 
stabilizer. 

DATES:  Comments  must  be  received  by 
July  13, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  91-NM- 
251-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac.  France.  This  information  may 
be  examined  at  the  FAA,  Transport 


Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Greg  Holt,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  'Avenue  SW.,  Renton. 
Washington  98055-^M)56:  telephone  (206) 
227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  .Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-251-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
91-NM-251-AD.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-^056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Airbus  Industrie  Model  A320 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  January  10, 
1992  (57  FR  1120).  That  NPRM  would 
have  required  inspection  to  detect 
chafmg  of  the  wire  looms  in  the  wing 
and  the  horizontal  stabilizer,  and  repair 
or  replacement,  protection,  and 


realignment,  if  necessary.  That  NPRM 
was  prompted  by  an  incident  in  which  a 
wire  loom  short  circuit  caused  fire 
extinguishant  to  discharge  and  pop  the 
circuit  breaker  for  a  brake  fan.  That 
condition,  if  not  corrected,  could  result 
in  electrical  short  circuiting  due  to 
chafing  of  the  wire  loom  in  the  wing  and 
the  horizontal  stabilizer. 

Since  the  issuance  of  that  NPRM. 
Airbus  Industrie  has  issued  Revision  2 
to  Service  Bulletin  A320-24-1044.  dated 
March  3. 1992:  and  Revision  2  to  Service 
Bulletin  A320-24-1045.  dated  April  9. 
1992. 

Revision  2  of  Airbus  Service  Bulletin 
A320-24-1044  provides  clarification  of 
the  inspection  areas  by  highlighting 
critical  zones  where  wire  loom  chafing 
had  occurred  (wing  zones  574  and  674 
through  panels  574  AB  and  674  AB), 
leading  to  engine  extinguisher  bottle 
discharge.  The  FAA  has  revised 
paragraphs  (a)  and  (b)  of  the  NPRM 
accordingly. 

The  service  bulletin  revision  also 
describes  a  revision  to  the  intervals  for 
repetitive  inspections  of  the  wire  looms 
in  the  wing  and  horizontal  stabilizer 
(excluding  wing  zones  574  and  674 
through  panels  574AB  and  674AB)  from 
3.100  to  3.500  flight  hours.  The  FAA  has 
revised  the  repetitive  inspection 
intervals  required  by  paragraph  (b)  of 
the  NPRM  to  coincide  with  this  change. 
The  service  bulletin  revision  provides 
clarification  concerning  the  conditions 
that  would  require  realignment  and 
protection  of  the  wire  loom.  The  FAA 
has  revised  paragraphs  (a)(2)  and  (b)(2) 
of  the  NPRM  to  include  this  clarification. 
Should  an  operator  choose  to 
accomplish  the  temporary  repair 
required  by  paragraph  (a)(2)  or  (b)(2)  of 
the  proposed  AD.  the  operator  then 
would  be  required  to  accomplish 
realignment  and  protecfion  of  the  loom 
at  a  specified  interval  after  performing 
the  temporary  repair.  (This  requirement 
is  specified  in  new  proposed  paragraph 
(c).) 

In  addition,  this  service  bulletin 
revision  adds  two  airplanes  to  the 
effectivity.  Since  two  additional 
airplanes  that  are  subject  to  the  unsafe 
condition  "have  been  identified,  the  FAA 
has  revised  the  applicability  of  the 
NPRM  to  include  these  airplanes. 

Revision  2  to  Airbus  Service  Bulletin 
A320-24-1045  revises  certain 
modification  numbers,  revises  the 
effectivity.  and  describes  alternative 
materials  and  material  specifications 
Ihat  are  available  to  operators. 

The  FAA  has  revised  the  proposal  to 
reflect  these  latest  revisions  to  the 
service  bulletins  as  additional  service 
information  sources. 
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Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  detennined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  FAA  estimates  that  32  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  nominal  in  cost.  B^sed  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39  i 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  aniended  by  adding 
the  following  new  airworthiness 
directive: 


Airbus  Industrie:  Docket  91-NM-2S1-AD. 

Applicability:  Model  A320  series  airplanes, 
manu.acturer's  serial  numbers  through  169, 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  electrical  short  circuit  due  to 
chafing  of  the  wire  loom  in  the  wing  and  the 
horizontal  stabilizer,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  450  hours 
time-in-service  after  the  effective  date  of  this 
AD,  inspect  the  wire  looms  in  wing  zones  574 
and  674  through  panels  574AB  and  674AB  to 
detect  chafing  or  contact  with  the  end  fittings 
of  the  protective  conduit,  in  accordance  with 
Airbus  Industrie  Service  Bulletin  A320-24- 
1044.  Revision  2,  dated  March  3, 1992.  Repeat 
this  inspection,  thereafter,  at  intervals  not  to 
exceed  450  hours  time-in-service. 

(1)  If  any  wire  is  found  chafed  or  damaged 
due  to  overheating,  prior  to  further  flight, 
repair  or  replace  it  in  accordance  with  the 
Airplane  Maintenance  Manual  or  Aircraft 
Wiring  Manual. 

(2)  If  any  wire  loom  is  found  in  contact 
with  the  edge  of  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge  of 
the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  loom  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-24-1045, 
Revision  2,  dated  April  9, 1992;  or  in 
accordance  with  the  temporary  repair 
described  in  paragraph  2.B.(2)(b)  of  Airbus 
Service  Bulletin  A320-24-1044,  Revision  2, 
dated  March  3. 1992. 

(b)  Prior  to  the  accumulation  of  1.500  hours 
time-in-service  after  the  effective  date  of  this 
AD,  inspect  the  wire  looms  in  the  wing  and 
horizontal  stabilizer,  excluding  wing  zones 
574  and  674  through  panels  574AB  and  674AB, 
to  detect  chafing  or  contact  with  the  ending 
fittings  of  the  protective  conduit,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-24-1044,  Revision  2.  dated 
March  3, 1992.  Repeat  this  inspection, 
thereafter,  at  intervals  not  to  exceed  3,500 
hours  time-in-servic6. 

(1)  If  any  wire  is  found  chafed  or  damaged 
due  to  overheating,  prior  to  further  flight, 
repair  or  replace  it  in  accordance  with  the 
Airplane  Matntenance  Manual  or  Aircraft 
Wiring  Manual. 

(2)  If  any  wire  loom  is  found  in  contact 
with  the  edge  oT  the  conduit  end  fitting,  or 
which  might  come  in  contact  with  the  edge  of 
the  conduit  end  fitting  due  to  vibration  in 
flight,  prior  to  further  flight,  realign  and 
protect  the  loom  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-24-1045, 
Revision  2.  dated  April  9. 1992;  or  in 
accordance  with  the  temporary  repair 
described  in  paragraph  2.B.(6)(b)  of  Airbus 
Service  Bulletin  A320-24-1044,  Revision  2. 
dated  March  3, 1992. 

(c)  If  a  temporary  repair  is  accomplished  in 
accordance  with  paragraph  (a)(2)  or  (b)(2)  of 
this  AD,  prior  to  the  accumulation  of  450 
hours  time-in-service  after  the 
accomplishment  of  that  temporary  repair, 
realign  and  protect  the  loom  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A320- 
24-1045.  Revision  2,  dated  April  9. 1992. 

(d)  Accomplishment  of  the  realignment  and 
protection  of  the  looms  in  accordance  with 


Airbus  Industrie  Service  Bulletin  A320-24- 
1045,  Revision  2,  dated  April  9, 1992, 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraphs 
(a)  and  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FaA  Principal 
Maintenance  Inspector,  who  may  c^cur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  29, 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-14621  Filed  &-19-92;  8:45  am] 

StLUNG  CODE  M10-13-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  19 

Reporting  Cash  Positions  in  the  Grains 
(Including  Soyt>eans)  and  Cotton 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Proposed  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
proposing  to  amend  17  CFR  part  19,  of 
its  regulations  to  reduce  the  frequency 
of  reporting  by  large  traders  on  Forms 
204  and  304  from  a  weekly  to  a  monthly 
basis.  This  change  will  achieve  about  a 
77  percent  reduction  in  the  number  of 
reports  that  are  required  without 
materially  reducing  the  Commission's 
ability  to  monitor  compliance  with  its 
speculative  position  limit  rules. 
DATES:  Comments  on  this  proposed 
rulemaking  should  be  submitted  on  or 
before  July  22, 1992. 
ADDRESSES:  Comments  should  be  sent 
to  the  Office  of  the  Secretariat. 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW., 
Washington.  DC  20581,  and  should  make 
reference  to  "large  trader  reports." 
Telephone  (202)  254-3310. 
FOR  FURTHER  INFORMATION  CONTACT 

Lamont  L.  Reese,  Division  of  Economic 
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Analysis.  2033  K  Street.  NW.. 

Washington.  DC  20481.  Telephone  (202) 

254-3310. 

SUPPLEMENTARY  INFORMATION:  . 

1.  Background 

The  Commission  periodically  reviews 
information  it  receives  through  its  large 
trader  reporting  system  to  determine  if 
such  information  is  adequate  for 
effective  market  surveillance.  In  this 
regard,  the  Commission  alio  is  mindful 
of  the  reporting  burden  associated  with 
these  requirements  and  reviews  them 
with  an  eye  to  ameliorating  that  burden 
to  the  extent  compatible  with  its 
regulatory  mission  and  while 
maintaining  adequate  market  coverage. 

The  Commission  currently  requires 
that  persons  owning  or  controlling 
futures  positions  in  commodities  for 
which  the  Commission  has  established 
speculative  limits  file  reports  concerning 
their  long  and  short  cash  positions,  J.e.. 
stocks  of  the  commodities  owned  and 
the  quantity  of  their  fixed-price 
purchase  and  sale  commitments.  17  CFR 
part  19  (1991).  These  commodities 
include  the  grains,  the  soybean  complex 
and  cotton.  17  CFR  part  150  (1991).  The 
primary  purpose  for  these  reports  is  to 
determine  if  the  futures  positions  of  ^ 
traders  that  exceed  the  Commission's 
speculative  limits  qualify  as  bona  fide 
hedging  transactions  or  positions  as 
defined  in  §  1.3(z)  of  the  Commission's 
regulations.'  Additionally,  merchants 
and  dealers  in  cotton  must  provide 
information  on  the  quality  of  their  "call 
purchases  and  sales."  ^  Information 
concerning  call  purchases  and  sales  is 
used  as  a  basis  for  the  Commission's 
weekly  "Cotton  on  Call"  report. 

With  the  exception  of  merchants  and 
dealers  in  cotton,  reporting  levels  for 
cash  position  reports  (CFTC  Forms  204 
and  304)  are  set  at  the  speculative  limit 
levels  defined  in  rule  150.2. 17  CFR  150.2 
(1991).  Merchants  and  dealers  in  cotton 
must  file  reports  at  the  lower  levels 
specified  in  17  CFR  15.03.  This  lower 
level  for  cotton  is  to  ensure  adequate 
coverage  of  call  sales  and  purchases  on 
the  "Cotton  on  Call"  report.  The  above 
classes  of  reportable  traders  file  cash 
position  reports  on  a  weekly  basis.  The 
cash  position  information  provided  on 
the  series  04  reports  informs  the 


Commission  of  a  traders'  level  of 
activity  in  the  cash  market  with  respect 
to  stocks  of  the  commodity  on  hand  and 
fixed-price  purchases  and  sales.  This 
level  of  activity  on  the  long  (or  short) 
side  of  the  market  provides  a  maximum 
for  the  quantity  of  long  (short)  futures 
contracts  held  by  a  trader  which  could 
be  considered  as  hedging  under  the 
appropriate  sections  of  the 
Commission's  hedging  definition.'  If  the 
level  of  cash  activity  reported  by  the 
trader  appears  not  to  justify  futures 
positions  which  exceed  speculation 
limits  after  adjusting  such  positions  for 
cash  offsets,  the  Commission  uses  its 
authority  under  S  1805  of  the 
regulations  to  more  thoroughly  explore 
the  matter.*  The  Commission  has 
reviewed  its  requirements  under  Part  19 
with  respect  to  the  burden  imposed  on 
traders  filing  weekly  series  04  reports 
and  to  determine  if  reports  filed  on  a 
less  frequent  basis  provide  adequate 
information  for  surveillance  purposes. 
Reporting  Burdens — In  the  course  of 
obtaining  reports.  Commission  staff 
questioned  traders  concerning  the 
amount  of  time  required  to  gather 
information,  fill  out  required  reports  and 
transmit  the  reports  to  the  Commission. 
Nineteen  traders  filing  204  reports  and 
10  traders  filing  304  reports  were 
queried.*  This  included  ten  of  the  largest 
traders  filing  204  reports  and  one  of  the 
largest  filing  304  reports.*  About  50 
percent  of  the  above  firms  reported  that 
it  required  30  minutes  or  less  per  week 
to  file  the  reports  specified  in  Part  19. 
For  the  remaining  traders,  however  the 
time  varied  widely,  ranging  from  1  hour 
to  about  11  hours  to  complete  the 
report.^  Those  traders  that  needed  the 
most  time  are  those  with  multiple 
operating  divisions  and/or  affiliated 
companies.  Such  traders  must  gather 
and  corisolidate  the  information  from  all 
divisions  or  affiliated  companies  and 


■  Among  other  things,  the  Coromission 
enumerates  as  bona  fide  hedges  those  short  futures 
positions  that  do  not  exceed  the  quantiUes  of  the 
commodity  owned  and  the  quantities  of  fixed-price 
.purchases  of  the  commodity  and  those  long  futures 
positions  thai  do  not  exceed  the  quantities  of  fixed- 
priced  sales  of  the  commodity.  17  CFR  1.3(zH19Bl( 

»  Qill  purchases  and  sales  are  unfixed  price 
purchase  and  sales  commitments  transacted  as  a 
basis  price  referenced  to  a  particular  cottoji  futures 
Helivery  month. 


»  In  particular,  see  17  CFR  1.3(z)(2|(i|(A).  (2)(ii)(A) 
and  (B).  and  (iv)  (1991). 

•  Section  1&05  of  the  regulations  requires  lat^e 
futures  traders  to  keep  books  and  records  of  all 
positions  and  transactions  in  a  cash  commodity  that 
the  trader  hedges  in  futures  and  upon  request 
furnish  to  the  Commission  pertinent  information 
concerning  such  positions  and  transactions.  17  CFR 
18.05  (1991). 

■*  On  average.  88  traders  filed  204  reports  and  59 
traders  filed  304  reports  each  week  during  1991. 
•  The  traders  were  large  relative  to  others  in 
terms  of  the  level  of  cash  market  activity  they 
normally  report. 

■".  As  noted  below,  the  requirements  under  part  19 
of  the  regulations  are  part  of  an  information 
collection  approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control  number 
3038-0009.  The  time  estimates  provided  by  the  20 
traders  yield  an  average  response  time  of  1  hour  per 
report.  This  is  the  time  estimate  used  by  the 
Commission  in  estimafing  annual  reporting  burdens 
for  this  portion  of  the  information  collection. 


either  omit  or  separately  report  intra- 
company  purchases  and  sales,  adding 
substantially  to  the  reporting  burden.*  It 
is  of  interest  to  note  that  during  1991  the 
futures  positions  of  these  very  large       I 
firms  were  at  all  times  substantially 
below  their  reported  cash  market 
activity.  In  com,  for  example,  the 
maximum  long  or  short  futures  position » 
held  by  13  of  the  20  largest  traders 
during  1991  never  exceeded  the 
minimum  offsetting  cash  position 
reported  on  the  Form  204  over  the  samfl 
time  period."  This  indicates  that,  at  least 
for  these  13  traders,  weekly  reporting   j 
was  unnecessary  for  monitoring 
compliance  with  speculative  position 
limits. 

Frequency  of  Reporting— The 
Commission  currently  obtains  reports  on 
a  weekly  basis  to  ensure  that  the  level 
of  commercial  traders'  futures  positions 
are  commensurate  with  positions  held  in 
the  cash  market.  As  noted  above,  for 
some  very  large  commercial  traders  an 
annual  report  may  be  sufficient  given 
the  magnitude  of  their  cash  operations 
relative  to  their  use  of  the  futures 
markets.  However,  this  is  not  the  case 
for  the  majority  of  persons  from  whom 
the  Commission  receives  series  04 
reports.  For  these  traders,  the  data 
indicate  a  wide  range  of  levels  over 
which  their  cash  and  futures  positions 
vary  during  a  year.  This  suggests  that 
reporting  on  a  more  frequent  basis  than 
annually  may  be  desirable  for 
surveillance  purposes.  Results  of  the 
Commission's  analysis  of  data  indicate 
that  cash  position  reports  received  on  a 
monthly  basis  would  provide  the 
Commission  with  information 
concerning  the  level  of  traders'  cash 
market  activity  which  does  not 
materially  differ  from  the  information  it 
currently  receives  on  weekly  reports.  . 
Moreover,  if  for  any  reason  the 
Commission  requires  cash  information 
more  frequently  for  a  particular  trader,  it 
has  the  authority  under  rule  19.00(a)(3) 
to  request  such  information.  Monthly 
reporting  of  cash  position  information 
would  reduce  by  about  77  percent  the 


•  This  applies  to  companies  affiliated  through 
ownership  i.e..  a  parent/sulwidiary  relationship. 
Speculative  position  limits  apply  to  all  futures 
positions  owned  or  controlled  by  a  trader  and 
exemptions  therefore  would  also  apply  on  an 
ownership  basis.  If  affiliated  companies  are 
considered  a  single  firm  then  intra-company 
purchases  and  sales  are  not  considered  risk 
reducing  and  therefore  generally  are  omitted  from 
series  04  reports.  Although  some  affiliated 
companies  report  separately  they  still  roust  adjust 
their  cash  positions  for  intra-corapany  purchases 
and  sales. 

»  Traders  were  ranked  on  the  basis  of  their 
largest  reported  long  or  short  cash  position. 
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current  annual  reporting  burden  on 
traders. 

In  view  of  the  above  the  Commission 
is  proposing  to  amend  Commission  rule 
19.10.  to  require  that  series  04  reports  be 
routinely  filed  only  as  of  the  last  Friday 
of  each  month.  In  proposing  this 
amendment,  the  Commission  is  mindful 
that  adoption  of  this  change  will  reduce 
publication  of  the  Cotton  on  Call  from  a 
weekly  to  a  monthly  basis.  The 
Commission  is  interested  in  specific 
comment  from  users  of  this  report 
concerning  the  nature  of  the  impact  this 
change  may  cause. 

II.  Related  Matters 

A.  The  Regulatory  Flexibility.  Act 

The  Regulatory  Flexibility  Act  (FRA) 
requires  that  agencies,  in  proposing 
rules,  consider  the  impact  of  those  rules 
on  small  businesses.  These  amendments 
affect  large  traders.  The  Commission 
has  defined  "small  entities"  as  used  by 
the  Commission  in  evaluating  the  impact 
of  its  rule  in  accordance  with  the  RFA. 
47  FR  18618-18621  (April  30, 1992).  In 
that  statement,  the  Commission 
concluded  that  large  traders  are  not 
considered  to  be  small  entities  for 
purposes  of  the  RFA.  Large  traders 
report  only  if  carrying  or  holding 
reportable,  i.e.  large,  positions. 
Moreover,  these  proposed  rules  lessen 
an  existing  burden  on  large  traders. 
Pursuant  to  section  3(a)  of  the  RFA  (5 
U.S.C.  605(b)),  the  Chairman,  on  behalf 
of  the  Commission,  certifies  that  the 
proposed  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
Commission  invites  comments  from  any 
firm  which  believes  these  rules  will 
have  a  significant  economic  impact  upon 
its  operations. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
(PRA),  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  FRA.  In  compliance 
with  the  PRA,  the  Commission  has 
submitted  this  rule  in  proposed  form  and 
its  associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  this  rule  on  May  13. 1992  and 
assigned  0MB  control  number  3038- 
0009  to  the  rule.  The  burden  associated 
with  this  entire  collection,  including  this 
amended  rule,  is  as  follows: 

Average  Burden  Hours  Per  Response 0.1587 

Number  of  Respondents 3709 


Frequency  of  Response 18.49 

Persons  wishing  to  comment  on  the 
information  which  would  be  required  by 
these  rules  should  contact  Gary 
Waxman,  Office  of  Management  and 
Budget,  room  3228,  NEOB.  Washington. 
DC  20503.  (202)  395-7304.  Copies  of  the 
information  collection  submission  to 
0MB  are  available  from  )oe  F.  Mink, 
CFTC  Clearance  Officer,  2033  K  Street. 
NW..  Washington.  DC  20581.  (202)  254- 
3310. 

List  of  Subjects  in  17  CFR  Part  19 

Brokers,  Commodity  Futures. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act  and,  in  particular,  sections  4g,  4i, 
5  and  8a  of  the  Act,  7  U.S.C.  6g,  6i,  7  and 
12a  (1990),  the  Commission  hereby 
amends  part  19  of  chapter  I  of  title  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  19— REPORTS  BY  PERSONS 
HOLDING  BONA  FIDE  HEDGE 
POSITIONS  PURSUANT  TO  SECTION 
1^1)  OF  THIS  CHAPTER  AND  BY 
MERCHANTS  AND  DEALERS  IN 
COTTON 

1.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6(g)(1),  6i  and  12a(5). 

2.  Section  19.10  is  proposed  to  be 
amended  by  revising  the  introductory 
text  to  read  as  follows: 

§19.10    Tim*  and  place  of  filing  reports. 

Reports  are  due  monthly  as  of  the 
close  of  business  on  the  last  Friday  of 
the  month.  Except  for  reports  filed  in 
response  to  special  calls  made  under 
§  19.00(a)(3),  each  report  shall  be  filed  at 
the  appropriate  Commission  office 
specified  in  paragraph  (a)  or  (b)  of  this 
section  not  later  than  the  second 
business  day  following  the  date  of  the 
report  in  the  case  of  the  304  report  and 
not  later  than  the  third  business  day 
following  the  date  of  the  report  in  the 
case  of  the  204  report.  Reports  may  be 
transmitted  by  facsimile  or. 
alternatively,  information  on  the  form 
may  be  reported  to  the  appropriate 
Commission  office  by  telephone  and  the 
report  mailed  to  the  same  office, 
postmarked  not  later  than  midnight  of 
its  due  date. 
♦        *        *        •        • 

Issued  in  Washington.  DC.  this  16th  day  of 
June.  1992,  by  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  92-14449  Filed  6-19-92;  &45  am] 

Blli.lN6  COOe  »35t-0t-«l 


DEPARTMENT  OF  STATE 

Bureau  of  Polttico-Mllitary  Affairs 

22  CFR  ParU  120. 122, 123. 124. 125. 
126, 127.  and  130 


(Put>lk:  Notice  16391 

Open  Forum  Concemii>g  International 
Traffic  in  Arms  Regulations  Proposed 
Amendments 

agency:  Department  of  State. 

ACTION:  Notice  of  open  forum  on 
proposed  rule. 

summary:  The  Office  of  Defense  Trade 
Controls  will  be  holding  an  open  forum 
to  hear  questions  and  comments  from 
the  public  on  the  subject  of  the  proposed 
amendments  to  the  International  Traffic 
in  Arms  Regulations  (22  CFR  parts  120- 
130). 

DATES:  The  Forum  will  be  held  on  June 
29. 1992. 

ADDRESSES:  The  forum  will  be  held  in 
the  Dean  Acheson  Auditorium  (23rd  St. 
entrance)  of  the  U.S.  Department  of 
State  Building,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  Huffman,  Office  of  Defense 
Trade  Controls,  U.S.  Department  of 
State,  SA-6,  room  200,  Washington,  DC 
20520-7815  Phone:  (703)  875-5675  Fax: 
(703)  875-5663. 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Defense  Trade  Controls  will 
hold  an  open  forum  on  June  29, 1992  to 
discuss  proposed  amendments  of  the 
International  Traffic  in  Arms 
Regulations  (22  CFR  parts  120-130).  The 
purpose  of  the  forum  is  to  discuss  and 
receive  additional  public  comment  on 
the  proposed  amendments  as  published 
in  the  Federal  Register,  May  7. 1992  (57 
FR  19666). 

This  open  forum  will  take  place  in  the 
Dean  Acheson  auditorium  (23rd  Street 
entrance)  of  the  U.S.  Department  of 
State  building  from  2:30  p.m.  to  5  p.m. 
The  forum  is  open  to  the  public  as  space 
allows  and  will  consist  of  opening 
remarks  from  the  Office  of  Defense 
Trade  Controls,  followed  by  remarks 
and  questions  from  those  in  attendance. 

Since  access  to  the  Department  of 
State  is  controlled,  all  wishing  to  attend 
must  provide  their  name,  date  of  birth, 
and  social  security  number  to  Robert 
Huffman.  Office  of  Defense  Trade 
Controls,  at  (703)  875-5675  (fax:  703- 
875-5663)  prior  to  5:00  PM.  Friday  June 
26.  To  enter  the  Department  of  State  the 
day  of  the  meeting,  all  attendees  need  to 
come  to  the  23rd  St.  entrance  and  must 
show  a  valid  photo  ID. 
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Dated:  June  17. 1992. 
lames  A.  Lewis. 

Deputy  Director.  Center  of  Defense  Trade. 

Bureau  ofPoliUco-Military  Affairs. 

[FR  Doc.  92-14675  Filed  6-19-92;  8:45  am) 

BILLING  COOC  4710-2S-II 


DEPARTIIEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  990 

(Docket  Mo.  R-91-1552;  FR-2784-N-031 

RIN  2S77-AA84 

Low-4f>come  PubHc  and  Indian 
Housir>g— Vacancy  Rule 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Reopening  of  comment  period. 

summary:  The  Department  is  reopening 
for  30  days  the  comment  period 
announced  in  its  proposed  rule 
published  at  56  FR  45814  (September  6. 
1991).  The  original  comment  period 
expired  on  November  5, 1991.  However, 
on  October  28. 1991.  Congress  prohibited 
the  Department  from  using  funds 
appropriated  for  FY  1992  to  implement 
the  proposed  rule  or  any  similar  rule.  In 
order  to  ensure  that  this  action  by 
Congress  did  not  dissuade  potential 
commenters  on  the  proposed  rule  from 
preparing  and  submitting  their 
comments  for  eventual  consideration, 
the  Department  is  announcing  this 
reopening  of  the  comment  period.  All 
comments  submitted  before  this 
reopening  armouncement  are  deemed 
timely  submissions  and  will  be 
considered  at  the  time  a  final  rule  is 
developed. 

DATES:  Comments  must  be  received  by 
July  22. 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Dopket  Clerk. 
Office  of  General  Counsel,  room  10276.. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-0500. 

Communications  should  refer  to  the 
above  docket  number  and  title. 

An  original  and  four  copies  of 
comments  should  be  submitted. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each  ' 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30  p.m 
weekdays  at  the  above  address. 


FOR  FURTHER  INFORMATWM  COHTACTt 

John  T.  Comerford.  Director,  Financial 
Management  Division.  Public  and  Indian 
Housing,  room  4212,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  telephone  (202)  708-1872,  or  (202) 
708-0850  (TDD).  (These  telephone 
numbers  are  not  toll-free.) 
SUPMXNEMTARY  INFORMATION:  This 

notice  is  being  issued  to  reopen  the 
period  for  comments  on  the  proposed 
rule  concerning  Low-Income  Public  and 
Indian  Housing— Vacancy  Rule, 
published  at  56  FR  45814.  September  6, 
1991.  The  proposed  rule  would  establish 
new  conditions  under  which  a  Public 
Housing  Agency  (PHA)  or  Indian 
Housing  Authority  (IHA)  could  include 
vacant  units  in  its  computation  of 
eligibility  under  the  Performance 
Funding  System.  Commenters  will  now 
have  until  July  22. 1992  to  submit  any 
comments  on  this  proposed  rule. 

All  comments  that  have  already  been 
received  by  the  Department  as  of  the 
date  of  publication  of  this  reopening 
notice  will  continue  to  be  part  of  the 
docket  for  this  proposed  rule.  Those 
comments,  and  any  new  comments 
received  before  the  expiration  of  the 
extended  comment  period,  will  be 
considered  by  the  Department  in 
developing  a  final  rule. 

The  original  comment  period  for  this 
proposed  rule  expired  on  November  5. 
1991.  However,  in  the  Departments  of 
Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act  for  FY 
1992  (Pub.  L.  102-139,  approved  October 
28. 1991),  Congress  prohibited  the 
Department  from  using  funds 
appropriated  for  FY  1992  to  implement 
the  proposed  rule  or  any  similar  rule. 
See  105  Stat.  757. 

Although  numerous  comments  were 
sent  to  and  received  by  the  Department 
after  October  28, 1991,  the  Department  is 
concerned  that  other  potential 
commenters  may  have  suspended 
preparation  of  their  comments  based  on 
the  congressional  action.  In  order  to 
ensure  that  this  action  by  Congress  did 
not  dissuade  potential  commenters  from 
preparing  and  submitting  their 
comments  for  eventual  consideration, 
the  Department  is  reopening  the 
comment  period  for  the  proposed  rule. 

On  March  20, 1992,  President  Bush 
transmitted  to  Congress  a  request  for 
appropriations  language  that  would 
repeal  the  prohibition  on  using  funds 
appropriated  for  FY  1992  to  implement 
the  proposed  rule.  If  Congress  accepts 
the  repeal  language,  the  Department 
expects  to  publish  a  final  rule  during  FY 
1992,  to  become  effective  by  October  1, 


1992.  If  there  is  no  congressional  action 
on  the  request  for  repeal  language,  the 
Department  intends  to  publish  a  final 
rule  after  October  1, 1992.  The  final  rule 
would  be  responsive  to  public  comments 
already  on  record  and  those  received  as 
a  result  of  this  reopening  of  the  comment 
period.  In  this  case  the  final  rule  would 
first  b«  applicable  to  any  WA  or  IHA 
whose  fiscal  year  begins  on  January  1, 
1993. 

Authority:  42  U.S.C.  1437g.  1437aa,  1437bb. 
1437CC.  1437ee.  and  3535(d):  25  U.S.C.  450e(b); 
42  U.S.C.  3535(d). 

Dated:  June  16. 1992. 
loseph  G.  Schiff. 

Assistant  Secretary  for  Public  and  Ipdian 
Housing. 
(FR  Doc.  92-14647  Filed  6-19-92:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1        i 

IINTL-0372-M;  INTL-0401-88) 

RIN  1545-AII15, 1545-ALBO 

Intercompany  Transfer  Pricing  and 
Cost  Sharing  Regulations  Under 
Section  482;  Correction 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Correction  to  notice  of  proposed 

rulemaking.       

summary:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTL-0372-88;  lNTI^-0401- 
88),  which  was  published  in  the  Federal 
Register  Thursday,  January  30, 1992  (57 
FR  3571).  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  intercompany  transfer  pricing 
and  cost  sharing  under  section  482  of  the 
Internal  Revenue  Code.  j 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Berger,  with  respect  to  all 
provisions  except  cost  sharing,  and  Lisa 
Sams,  with  respect  to  cost  sharing 
provisions.  Howard  Berger.  (202)  377- 
9059,  Lisa  Sams  (202)  874-1490  (not  toll- 
free  calls). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  contain 
proposed  timendments  to  the  Income 
Tax  Regulations  (28  CFR  part  1)  under 
section  482  of  the  Internal  Revenue 
Code. 


Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Proposed  Rules 


27717 


Need  for  Correction 

As  published,  the  proposed 
regulations  {INTL-0372-88:  INTL-0401- 
88)  contain  errors  which  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publicatioo 

Accordingly,  the  publication  of  the 
proposed  regulations  (INTlr0372-88; 
1NTL-O401-88),  which  was  the  subject  of 
FR  Doc.  92-1941,  is  corrected  as  follows: 

1.  On  page  3571,  column  1,  in  the 
heading,  the  RIN  "RIN  1544-AM15. 
1545-AL80"  is  corrected  to  read  "RIN 
1545-AM15. 154S-AL80". 

§  1.482-2    [Corrected) 

2.  On  page  3579,  column  2,  §  1.482-2 
(d)(l)(ii)P)(J},  line  2,  the  language, 
"which  is  not  members  of  a  group."  is. 
corrected  to  read  "which  is  not  a 
member  of  a  group.". 

3.  On  page  3581,  column  2,  §  1.482- 
2(d)(3)(vl).  Example  3,  is  corrected  by 
removing  the  first  three  sentences  and 
adding  four  sentences  in  their  place  to 
read  as  follows: 

Example  3.  The  facts  are  the  same  as  in 
Example  1.  except  that  the  uncontrolled 
transfer  to  UF  includes  contractual  terms  that 
require  USCo  to  furnish  relatively  modest 
technical  assistance  to  UF  (including 
information  concerning  marketing  and 
packaging  of  the  accounting  software).  The 
technical  assistance  that  can  t>e  demanded 
by  UF  wiD  have  little  effect  on  the  value  of 
the  accounting  software.  The  UF  agreement 
provides  that  USCo  will  he.  reimbursed  for  its 
costs  attributable  to  any  technical  assistance 
it  provides.  The  RB  agreement  does  not 
contain  a  similar  provision  *  '  ' 

4.  On  page  3584,  column  3,  §  1.482- 
2(d){6)(ii}(C)(4),  first  line  of  that 
paragraph,  the  language  "The  tested 
party's  operating"  is  corrected  to  read 
"The  tested  party's  reported  operating". 

5.  On  page  3586,  column  3,  §  1.482- 
2(f)(1),  eleventh  line  from  the  bottom  of 
the  paragraph,  the  language  "of 
intangible  property.  Paragraph  (0(3)"  is 
corrected  to  read  "of  tangible  and 
intangible  property.  Paragraph  (f)(3) '. 

6.  On  page  3589,  column  3,  §  1.482-2 
(n(6)(iv)(C),  Example  2.  line  5,  the 
language  "uncontrolled  taxpayer  B  is 
l/3,  and  the"  is  corrected  to  read 
"uncontrolled  taxpayer  B  is  4/3,  and 
the". 

7.  On  page  3589,  column  3,  §  1.482-2 
(f)(6)(iv)(C),  Example  2,  the  last  line  of 
the  paragraph,  the  language  "is  $53  (1/3 
X  $160)."  is  corrected  to  read  "is  $53 
((4/3  X  $160)-$160).". 

a  On  page  3590,  column  2. 1.482-2 
(0(8)(iii),  the  last  line  of  the  paragraph, 
the  language  "paragraph  (f)(7)(ii)  of  this 
section:  and"  is  corrected  to  read 


"paragraph  (f)(6)(iii)  of  this  section; 
and". 

9.  On  page  3591,  column  1,  S  1.482-2 
(f)(ll),  paragraph  (ii)  o\  Example  1. 
column  3  of  the  table  under  the  column 
heading  "Data  from  X  ",  the  last  two 
lines  of  the  column,  the  numbers  "525" 
and  "400"  are  corrected  to  read  "400" 
and  "1100",  respectively. 

10.  On  page  3591,  column  1,  §  1.482-2 
(f)(ll).  paragraph  (iv)  of  Example  1,  line 
2,  the  language  "indicators  described  in 
paragraph  (f)(5)  of  is  corrected  to  read 
"indicators  described  in  paragraph  (f)(6) 
or'. 

11.  On  page  3591.  column  1.  S  1.482-2 
(f)(ll).  paragraph  (iv)(A).  ol  Example  1, 
line  4,  the  language  "income  divided  by 
$570  of  assets).  If  CE  had"  is  corrected 
to  read  "income  divided  by  $440  of 
assets).  If  CE  had". 

12.  On  page  3591,  column  1,  §  1.482-2 
(0(11).  paragraph  (iv)(b)  oi  Example  1  is 
correctly  designated  as  paragraph 
(iv)(B)  of  Example  1. 

13.  On  page  3591.  column  2,  9  1.482-2 
(0(11).  paragraph  (iv)(B)  oi  Example  1. 
as  correctly  designated,  first  and  second 
.lines  of  the  column,  the  language 
"operating  expenses),  its  gross  income 
would  have  been  $240,  and  its 
constructive"  is  corrected  to  read 
"operating  expenses),  its  contructive". 

14.  On  page  3591,  column  2,  S  1.482-2 
(0(11).  paragraph  (iv)(D)  oi  Example  1. 
line  6.  the  language  "CE  and  US  Corp  of 
36.3%  ((400  +  150]/"  is  corrected  to  read 
"CE  and  US  Corp  of  36.3%  ((400  -♦-  170]/ 

15.  On  page  3591.  column  2,  §  1.482-2 
(0(11).  paragraph  (iv)(D)  oi  Example  1. 
eleventh  line  from  the  bottom  of  the 
paragraph,  the  language  "income  of  59 
(125  -  .15  X  440)  represents  16.9%"  is 
corrected  to  read  "income  of  59  (125  — 
(.15  X  440])  represents  16.9%". 

16.  On  page  3591,  column  2,  S  1482-2 
(0(11).  paragraph  (iv)(D)  oi  Example  1. 
eighth  line  from  the  bottom  of  the 
paragraph,  the  language  "assets  of  570 
and  X  had  earned  10%  on  its"  is 
corrected  to  read  "assets  of  570  and  US 
Corp  had  earned  10%  on  its". 

17.  On  page  3591.  column  2,  §  1.482-2 
(0(11).  paragraph  (iv)(D)  oi  Example  1. 
fifth  line  from  bottom  of  the  paragraph, 
the  language  "(570  -  (.15  X  570]  -  (.10 
X  1000].  If  CE  had"  is  corrected  to  read 
"(400  -  (.15  X  570]  +  170  -  [10  X 
1000].  If  CE  had  ". 

18.  On  page  3591.  column  3.  S  1482-2 
(0(11).  paragraph  (ii)  oi  Example  2, 
column  2  of  the  table  under  the  column 
heading  "Data  from  DE",  last  line  in  the 
column,  the  number  "1.190"  is  corrected 
to  read  "480". 

19.  On  page  3592.  column  1,  S  1.482-2 
(0(11).  paragraph  (iii)  of  Example  2.  the 
first  and  third  lines  of  the  table  at  the 


top  of  the  column  are  corrected  and  the 
table  is  republished  to  read  as  follows: 


PUfrom 
DE 

cent) 

Operat- 
ing 

income 
tromCE 

R^ti^rn  on  assfrts 

260 

2000 
12.5 

$148 

Gross  income  to  operating  ex- 
penses  _ 

Operating  income  to  sales 

275 
ISO 

20.  On  page  3594.  colum  1.  {  1.482-2 
(0(11),  paragraph  (i)  oi  Example  6,  first 
line  following  the  table,  the  language 
"Based  on  this  data,  MancuCo's  ration 
oV  is  corrected  to  read  "Based  on  this 
data,  ManuCo's  ratio  of. 

21.  On  page  3594.  the  second  table  on 
the  page,  S  1-482-2  (0(>>)<  paragraph  (iv) 
of  Example  6.  line  "E"  of  that  table  is 
corrected  to  read  as  follows: 


UfHoiated 
company 


Oi/S  Man-  Ot/A  Man- 
(per-  uCo  (per-  uCo 
cent)       cot       cant)       COt 


8  6     2.580 


85      2,125 


I 


22.  On  Page  3596,  column  2,  S  1. 482-2 
(g)(4)(ii)(E),  paragraph  (iii)  oi  Example  2. 
line  10.  the  language  "$100),  and  the 
ratio  of  the  other  participant's"  is 
corrected  to  read  "100  units),  and  the 
ratio  of  the  other  participant's". 

23.  On  page  3598,  column  2,  S  1.482-2 
(g)(4)(ii)(E),  paragraph  (iii)  oi  Example  2, 
hne  12,  the  language  ".12  ($25/$215).  To 
approximately  equalize"  is  corrected  to 
read  ".12  ($25/215  units).  To 
approximately  equalize ". 

24.  On  page  3598,  column  3,  §  1.482-2 
(g)(4)(ii](E].  the  last  three  lines  of 
paragraph  (iii)  oi  Example  2.  the 
language  "share  payments  to  unit  sales 
is  .14  ($14/$100),  and  the  other 
participants's  ratio  of  cost  share 
payments  to  unit  sales  is  .14  ($3l/$215)." 
is  corrected  to  read  "share  payments  to 
unit  sales  is  .14  ($14/100  units),  and  the 
other  participant's  ratio  of  cost  share 
payments  is  unit  sales  is  .14  ($31/215 
units).". 

25.  On  page  3601,  column  1,  S  1482-2 
(g)(6)(ii)(A).  third  and  fourth  lines  from 
top  of  the  column,  the  language 
"Schedule  M  of  Form  5471  or  Schedule  N 
of  Form  5472  filed  with  respect  to  that" 
is  corrected  to  read  "Schedule  M  of 
Form  5471  or  any  attachment  to  Form 
5472  filed  with  respect  to  that". 

Dale  D.  Goode, 

Federal  Roister  Liaison  Officer.  Asisislant 

Chief  Counsel  (Corporate). 

[FR  Doc.  92-14259  Filed  6-19-92;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Offic«  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Rule 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule. 

SUMIMARY:  OSM  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  58  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  is  intended 
to  make  the  Ohio  program  as  effective 
as  the  corresponding  Federal 
regulations.  The  amendment  concerns 
the  termination  and  possible  reassertion 
of  regulatory  jurisdiction  over  all  or  part 
of  a  reclaimed  coal  mine  following  the 
release  of  performance  bond. 

This  notice  sets  forth  the  times  and 
locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendments, 
and  the  procedures  that  will  be 
following  regarding  the  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  July  22, 
1992.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  July  17. 1992.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
July  7. 1992. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  OSM's  Columbus  Field 
Office. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Columbus  Field  Office,  2242 
South  Hamilton  Road,  room  202,  Columbus. 
Ohio  43232,  Telephone:  (614)  866-0578. 


Ohio  Department  of  Natural  Resources. 
Division  of  Reclamation.  1855  Fountain 
Square  Court.  Building  H-3.  Columbus, 
Ohio  43224,  Telephone:  (614)  265-6675. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  J.  Seibel,  Director, 
Columbus  Field  Office,  (614)  866-0578. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935.15,  and  935.16. 

U.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  November  17, 1989 
(Administrative  Record  No.  OH-1240), 
the  Director  of  OSM  notified  Ohio  of  a 
number  of  Federal  regulations 
promulgated  between  June  9. 1988  and 
July  30. 1989  for  which  OSM  has 
determined  that  the  corresponding  Ohio 
rules  were  now  less  effective  than  the 
new  Federal  counterparts.  One  new 
Federal  rule  at  30  CFR  700.11(d) 
concerned  the  termination  of  regulatory 
jurisdiction  over  reclaimed  mines. 

In  response  to  the  OSM  notification. 
Ohio  submitted  proposed  Program 
Amendment  No.  43  by  letter  dated 
January  16. 1990  (Administrative  Record 
No.  OH-1265).  In  part,  this  amendment 
proposed  the  addition  of  two  new 
paragraphs  at  OAC  1501:13-1-01  (D)  (1) 
and  (2)  to  establish  corresponding  State 
provision  for  the  termination  and 
possible  reassertion  of  Ohio's  regulatory 
jurisdiction  over  reclaimed  mines. 

On  January  7. 1991.  OSM  sent  its 
comments  to  Ohio  on  Program 
Amendment  Number  43  (Administrative 
Record  No.  OH-1430).  In  those 
comments.  OSM  noted  that  the  U.S. 
District  Court  for  the  District  of 
Columbia  remanded  the  counterpart 
Federal  rule  at  30  CFR  700.11(d) 
concerning  termination  of  jurisdiction  as 
contrary  to  SMCRA  {National  Wildlife 
Federation  v.  Lujan,  Nos.  88-2416,  88- 
3345,  88-3586,  88-3635,  89-0039,  89-0136. 
and  89-0141  (D.D.C.  August  30, 1990). 
OSM  notified  Ohio  that  OSM  could  not 
approve  Ohio's  proposed  new  rules  at 
OAC  1501:13-1-01  (D)  (1)  and  (2) 
because  those  provisions,  as  did  the 
remanded  counterpart  Federal 
regulation  at  30  CFR  700.11(d),  permitted 


Ohio  to  conclude  its  role  in  enforcing 
SMCRA  at  the  site  of  a  surface  mining 
activity  when  the  operator  has 
performed  all  of  the  required  duties  to 
reclaim  the  site.  This  proposed  State 
provision  would  be  contrary  to  the 
court's  interpretation  of  SMCRA. 

In  response  to  OSM's  letter.  Ohio 
submitted  Revised  Program  Amendment 
Number  43  on  February  12. 1991 
(Administrative  Record  No.  OH-1454). 
In  this  revised  amendment.  Ohio  deleted 
the  previous  proposed  new  rules  on 
termination  of  jurisdiction. 

Subsequently,  the  Secretary  of  the 
Interior  appealed  the  U.S.  District 
Court's  suspension  of  the  Federal  rule. 
On  December  10. 1991.  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
upheld  the  remanded  Federal  rule  at  30 
CFR  700.11(d).  On  April  10. 1992  (57  FR 
12461).  OSM  published  the 
reinstatement  of  the  remanded  Federal 
rule  as  promulgated  on  November  2, 
1988  (53  FR  44356).  This  reinstated  rule 
became  effective  on  May  11. 1992. 

By  letter  dated  May  12. 1992 
(Administrative  Record  No.  OH-1699). 
Ohio  submitted  proposed  Program 
Amendment  Number  58.  This 
amendment  resubmits  the  previous 
proposed  State  provisions  for  the 
termination  and  possible  reassertion  of 
regulatory  jurisdiction  over  all  or  part  of 
a  reclaimed  coal  mine  following  the 
release  of  performance  bond.  Ohio  is 
again  proposing  to  add  new  paragraphs 
(D)(1)  and  (2)  at  OAC  1501:13-1-01.  The 
new  paragraphs  would  read: 

(D)  Termination  of  Jurisdiction 

(1)  The  Chief  may  terminate 
jurisdiction  under  chapter  1513.  of  the 
Revised  Code  over  the  reclaimed  site  of 
a  completed  coal  mining  and 
reclamation  operation,  or  increment 
thereof,  upon  the  Chiefs  final  decision 
in  accordance  with  chapter  1501:13-7  of 
the  Administrative  Code  to  release  the 
performance  bond  fully. 

(2)  Following  a  termination  under 
paragraph  (D)(1)  of  this  rule,  the  Chief 
shall  reassert  jurisdiction  under  chapter 
1513.  of  the  Revised  Code  over  a  site  if  it 
is  demonstrated  that  the  bond  release 
was  based  on  fraud,  collusion,  or 
misrepresentation  of  a  material  fact. 

III.  Public  Conunent  ProcedurMl 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
approval  criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Ohio  program. 


/ 


Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Proposed  Rules 


27719 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include  j 

explanations  in  support  of  the  ! 

commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 


Public  Hearing  ^ 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  further  information 
CONTACT"  by  4  p.m.  on  July  7. 1992.  If  no 
one  requests  an  opportunity  to  comment 
at  a  public  hearing,  the  hearing  will  not 
be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  responses  and 
appropriate  questions.  ' 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  ho  have  not  be 
scheduled  to  comment  and  who  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  anmendments  may 
request  a  meeting  at  the  Columbus  Field 
Ofice  by  contacting  the  person  listed 

under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  pubic 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195.  October  25. 1991)  on 
Civil  Justice  Reform.  The  Department  of 
the  Interior  has  determined,  to  the 
extent  allowed  by  law,  that  this  rule 
meets  the  applicable  standards  of 
Section  2(a)  and  2(b)  of  E.0. 12778. 
Under  SMCRA  Section  405  and  30  CFR 
884  and  Section  503(a)  and  30  CFR 


732.15  and  732.17(h)(10),  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval, 
or  conditional  approval  of  State  program 
amendments. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated  May  22, 1992. 

leffrey  D.  lairett, 

Acting  Assistant  Director.  Eastern  Support 
Center 

[FR  Doc.  92-14575  Filed  6-19-92  8:45  am] 

BILLING  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

(CDG8-92-161 

Drawbridge  Operation  Regulations; 
Lower  Grand  River,  Louisiana 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDTOD),  the  Coast 
Guard  is  considering  s  change  to  the 
regulation  governing  the  operation  of  the 
pontoon  bridge  on  LA  75,  across  the 
Lower  Grand  River  (Intracoastal 
Waterway,  Morgan  City  to  Port  Allen. 
Alternate  Route),  mile  38.4,  at  Bayou 
Sorrel.  Iberville  Parish,  Louisiana.  The 
requested  regulation  would  permit  the 
draw  to  remain  closed  to  navigation 
from  6  a.m.  to  7:30  a.m.  and  from  3  p.m. 
to  4:30  p.m.  on  weekdays  only,  except 
holidays,  and  only  during  the  months 
when  local  schools  are  in  session.  The 
primary  purpose  of  this  regulation  is  to 
provide  school  bus  traffic  undelayed  use 
of  the  bridge  during  the  school  year. 
Presently,  the  draw  opens  on  signal  at 
all  times. 

This  action  will  accommodate  the 
needs  of  local  school  bus  traffic  and 
should  still  provide  for  the  reasonable 
needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  August  6, 1992. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob),  Eighth  Coast 
Guard  District,  501  Magazine  Street. 
New  Orleans,  Louisiana  70130-3396.  The 
Comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 


room  1313  at  this  address.  Normal  office 
hours  are  between  8  a.m.  and  3:30  p.m.. 
Monday  through  Friday,  except 
holidays.  Comments  may  also  l>e  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Wachter,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  fmal  action  on  this  proposal. 
The  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter.  project  officer,  and  LT 
J.A.  Wilson,  project  attorney. 

Discussion  of  Proposed  Regidation 

Vertical  clearance  of  the  draw  in  the 
closed  position  is  non-existent  because 
it  is  a  pontoon  bridge.  Navigation 
through  the  bridge  consists  of  tugs  with 
tows,  commercial  fishing  vessels  and 
recreational  craft.  Data  submitted  by 
LDOTD  show  that  from  6  a.m.  to  7:30 
a.m.  and  from  3  p.m.  to  4:30  p.m., 
Monday  through  Friday,  about  1.5 
vessels  pass  the  bridge  daily  during 
each  proposed  regulated  period. 
Originally,  the  bridge  owner  had 
requested  a  longer  closure  period.  After 
studying  the  provided  school  bus  traffic 
data,  the  Coast  Guard  felt  that  the  buses 
should  be  able  to  tighten  their  scheduled 
runs  enough  to  fit  into  each  of  the  one- 
and-one-half  hour  time  frames.  The 
bridge  owner  concurred  after 
recognizing  the  greater  inconvenience 
that  a  longer  closure  would  impose  upon 
the  mariner.  Thus,  the  shortened 
proposed  closure  periods  were  agreed 
upon.  The  Coast  Guard  feels  that  vessel 
operators  can  easily  become 
accustomed  to  the  scheduled  closures 
and  will  be  able  to  adjust  their  arrival  at 
the  bridge  to  avoid  the  closure  periods 
with  little  or  no  inconvenience  or 
additional  expense  to  themselves.  This 
new  annual  regulation  would  become 
effective  on  or  about  August  15  (first 


27720 


Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Proposed  Rules 


day  of  the  school  year),  and  would 
remain  in  effect  through  about  June  5 
(last  day  of  the  school  year).  During  the 
summer  months  the  regulation  would 
not  be  in  effect.  The  proposed  regulation 
will  be  of  great  benefit  to  the  local 
schools,  the  school  bus  operators,  the 
children  that  ride  the  buses  to  and  from 
the  schools,  and  should  have  no 
significant  impact  on  navigation. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-maj*  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
The  basis  for  this  conclusion  is  that 
during  the  proposed  regulated  periods 
there  will  be  very  little  inconvenience  to 
vessels  using  the  waterway.  In  addition, 
mariners  requiring  the  bridge  openings 
are  repeat  users  of  the  waterway  and 
scheduling  their  arrivals  to  avoid  the 
proposed  regulated  periods  should 
involve  little  or  on  additional  expense  to 
them.  Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Impact 

This  proposed  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  section  2.B.2.g.5  of 
Commandant  Instruction  M16475.1B.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  document. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33,  Code  of  Federal  Regulations, 
as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Autlwrity:  33  U.S.C.  499;  49  CFR  1  46;  33 
CFR  1.05-l(g). 

2.  Section  117.478  is  revised  to  read  as 
follows: 

§  1 17.478    Lower  Grand  River  (Intracoastal 
Waterway). 

(a)  The  draw  of  the  LA  75  bridge,  mile 

38.4  (Alternate  Route)  at  Bayou  Sorrel, 
shall  open  on  signal;  except  that,  from 
about  15  August  to  about  5  June  (the 
school  year)  the  draw  need  not  be 
opened  from  6  a.m.  to  7:30  a.m.  and  from 
3  p.m.  to  4:30  p.m.,  Monday  through 
Friday  except  holidays.  The  draw  shall 
open  on  signal  at  any  time  for  an 
emergency  aboard  a  vessel. 

(b)  The  draw  of  the  S997  bridge,  mile 

41.5  (Landside  Route)  at  Pigeon,  shall 
open  on  signal;  except,  that,  from  10  p.m. 
to  6  a.m.,  the  draw  shall  open  on  signal 
if  at  least  four  hours  notice  is  given. 
During  the  advanced  notice  period,  the 
draw  shall  open  on  less  than  four  hours 
notice  for  an  emergency  and  shall  open 
on  demand  should  a  temporary  surge  in 
waterway  traffic  occur. 

Dated:  )une  1. 1992. 
].  M.  Loy. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
|FR  Doc.  92-14612  Filed  6-19-92;  8.45  am) 
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33  CFR  Part  117 

ICGD7-92-18I 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the  Florida 
Department  of  Transportation  (FDOT), 
the  Coast  Guard  proposes  to  limit  the 
number  of  openings  of  the  Sunshine 
Skyway  Drawbridge  over  the  Gulf 
Intracoastal  Waterway,  mile  110.5,  at 
Maximo  Point,  St.  Petersburg,  Pinellas 
County,  Florida  during  certain  periods. 
This  proposal  is  being  made  to  reduce 
back-to-back  openings  during 
construction  of  a  replacement  bridge, 
while  still  meeting  the  reasonable  needs 
of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  August  6. 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  Commander  (oan).  Seventh  Coast 
Guard  District,  909  SE.  1st  Avenue, 
Miami  FL  33131-3050,  or  may  be 


delivered  to  Room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments  the  telephone  number  is  305- 
53&-4103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ian  MacCartney,  Project  Manager  at 
(305)  53&-4103. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encouraged 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD7-92-18)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  at  the  address  under 
"ADDRESSES".  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  n6tice  in  the 
Federal  Register. 


Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney,  Project  Manager,  and  LT.  J.' 
M.  Losego.  Project  Counsel.        .  .  ■ 

Background  and  Purpose  .  \ 

This  drawbridge  presently  opens  on    | 
signal.  FDOT  has  requested  that  the       f> 
bridge  be  allowed  to  open  only  on  the 
hour  and  half-hour  between  7  a.m.  and  8 
p.m.  daily  in  order  to  eliminate  back-to- 
back  openings  which  contribute  to 
traffic  congestion.  A  Coast  Guard 
evaluation  of  the  proposal  concluded 
that  highway  traffic  congestion,  brought 
on  by  construction  of  an  adjacent 
replacement  bridge  with  a  reduction  in 
available  highway  traffic  lanes,  is  being 
exacerbated  by  frequent  bridge 
openings. 
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Discussion  of  Proposed  Amendments 

The  Coast  Guard  is  presently  testing 
the  proposed  30  minute  schedule, 
between?  a.m.  and  8  p.m.  daily.  Initial 
results  have  indicated  traffic  backups 
have  been  significantly  reduced.  This 
revised  schedule  should  eliminate  back- 
to-back  openings  and  help  to  reduce 
tragic  delays  without  unreasonably 
impacting  navigation. 

Regidatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  rule  exempts  tugs  with 
tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  801  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
'"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  tugs  with  tows  are  exempt  from 
this  proposal,  the  economic  impact  is 
expected  to  be  so  minimal  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  {44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications  , 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
.2.b.2.g(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 


drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES".        -^ 

List  of  Subjects  in  S3  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l{g)." 

2.  In  §  117.287,  paragraph  (d)(3)  is 
redesignated  as  (d)(4)  and  a  new 
paragraph  (d)(3)  is  added  to  read  as 
follows: 

§  1 17.287    Gulf  intracoastal  Waterway. 

***** 

(3)  The  draw  of  the  Sunshine  Skyway 
Structure  "A"  drawbridge,  mile  110.5,  at 
Maximo  Point,  shall  open  on  signal; 
except  that  from  7  a.m.  to  8  p.m..  the 
draw  need  open  only  on  the  hour  and 
half  hour. 
•        *        •        •        • 

Dated:  June  8, 1992. 
R.E.  Kramek. 

Rear  Admiral.  U.S.  Coast  Guard  Seventh 
Coast  Guard  District. 
[FR  Doc.  92-14616  Filed  6-19-92;  8:45  am) 

BILUNG  CODE  4910-14-M 


33  CFR  Part  165 
[CGD1  92-056] 

Safety  Zone:  East  Passage, 
Narragansett  Bay,  Rl 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  a  temporary  moving  safety 
zone  around  the  band  of  swimmers 
involved  in  the  16th  annual  Swim  the 
Bay,  on  August  22. 1992.  between  9  a.m. 
and  11  a.m.  This  zone  is  needed  to 
protect  the  swimmers,  as  well  as  the 
rowboats  escorting  the  swimmers,  from 
personal  injury  or  damage  due  to 
collision  that  may  result  if  vessel  traffic 
were  allowed  to  transit  the  East  Passage 
of  Narragansett  Bay,  in  the  vicinity  of 
the  swim,  while  the  event  is  in  progress. 
DATES:  Comments  must  be  received  on 
or  before  July  22. 1992.  • 
ADDRESSES:  Comments  should  be 


mailed  to  the  Commanding  Officer. 
Marine  Safety  Office  Providence,  John 
O'Pastore  Federal  Building,  Providence, 
Rhode  Island  02903-1790,  or  may  be 
delivered  to  room  217  at  the  above 
address  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (401) 
528-5335.  The  Marine  Safety  Office 
Providence  maintains  the  public  docket 
for  this  rulemaking.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  217,  Marine  Safety  O^ice 
Providence. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Tina  Burke  at  (401)  525-5335. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
'  interested  persons  to  participate  in  this 
rulemeiking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  92-056)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self  addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  pubUc 
hearing  by  writing  to  the  Marine  Safety 
Office  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LTJG  T. 
Burke,  Project  Manager,  and  LCDR  J. 
Astley,  Project  Counsel,  First  Coast 
Guard  District  Legal  Office. 

Background  and  Purpose 

On  August  22, 1992,  the  Save  the  Bay 
organization  will  be  sponsoring  the  16th 
annual  "Swim  the  Bay."  For  this  event, 
approximately  130  people  will  swim 
across  the  East  Passage  of  Narragansett 
Bay,  from  the  Coaster's  Harbor  Island 
Beach,  Newport,  to  Jamestown  Island  in 
the  vicinity  of  Potter's  Cove.  Each 
swimmer  will  be  escorted  by  a  rowboat 
with  a  spotter  onboard,  and  orange 
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pylons  will  be  placed  along  the  swim 
route,  outside  of  the  main  ship  channel, 
to  facilitate  swimming/rowing  a  straight  ' 
course.  The  swim  will  take  place 
between  9  a.m.  and  11  a.m.  on  August 
22, 1992.  All  swimmers  will  be  limited  to 
these  two  hours  to  complete  the  swim. 
In  the  event  of  fog  or  lightning,  the  swim 
will  be  postponed  until  August  23, 1992, 
during  the  same  time  period. 
Approximately  10  spectator  craft  are 
expected  to  attend. 

Swim  the  Bay  is  held  annually  to 
celebrate  the  beauty  and  recreational 
value  of  Narragansett  Bay,  as  well  as  to 
raise  funds  to  support  the  cleanliness  of 
the  Bay.  The  sponsor  notified  the  Coast 
Guard  of  the  event  on  May  22, 1992.  On 
lune  5, 1992,  a  Marine  Safety 
Information  Bulletin  was  drafted  and 
distributed  to  users  of  the  Bay  expected 
to  be  impacted  by  this  event. 

The  Coast  Guard  proposes  to 
establish  a  temporary  moving  safety 
zone  around  the  band  of  swimmers  and 
escort  craft  involved  in  Swim  the  Bay. 
The  zone  will  encompass  a  three 
hundred  yard  radius  around  the 
swimmers  participating  in  the  event  and 
the  associated  craft  as  they  cross  the 
East  Passage  from  Coaster's  Harbor 
Island  Beach  (position  41-31N,  071- 
19.8W)  to  Potter's  Cove  (position  41- 
3lN.  071-22W).  The  safety  zone  will  be 
in  effect  between  the  hours  of  9  a.m.  and 
11  a.m.  on  August  22, 1992.  If  the  event  is 
postponed  due  to  fog  or  lightning,  the 
same  safety  zone  will  be  established  on 
August  23, 1992,  during  the  same  time 
period.  This  safety  zone  is  necessary  to 
protect  the  participants  and  associated 
craft  involved  \n  Swim  the  Bay  from 
inherent  dangers  (personal  injury  or 
property  damag;e  due  to  collision) 
associated  with  vessels  transiting  the 
area  of  such  an  event. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proi>osal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  Although  the  proposed 
safety  zone  affects  the  main  shipping 
channel  through  the  East  Passage  of 
Narragansett  Bay,  the  impact  is 
expected  to  be  minimal  for  several 
reasons.  First,  the  large  commercial 
vessel  traffic  interests  that  would 
normally  use  the  affected  waterway 
have  been  given  ZVi  months  advance 
notice  of  the  event  and  the  p)ending 
safety  zone/channel  closure.  This  is 
more  than  sufficient  time  for  these 


entities  to  schedule  commercial  ship 
transits  around  the  safety  zone  time 
period.  Second,  the  other  interests  to  be 
an^ected.  the  recreational  vessels, 
spectator  craft,  small  passenger  vessels, 
and  perhaps  fishing  vessels,  will  not 
endure  any  undue  hardship  because 
they  have  an  unlimited  amount  of 
alternate  water,  outside  the  limits  of  the 
safety  zone,  in  which  they  may  safely 
operate.  Lastly,  the  impact  of  the 
proposed  safety  zone  on  any  particular 
area  of  the  waterway  will  be  of  limited 
duration  due  to  the  short  time  frame  of 
the  event  and  also  due  to  the  nature  of  a 
moving  safety  zone.  Once  the  moving 
zone  has  passed,  vessels  desiring  to  use 
the  channel  will  have  the  opportunity  to 
transit. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
For  the  reasons  outlined  under 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
qualifies  as  a  small  entity  and  that  this 
proposal  will  have  a  significant 
economic  impact  on  your  business, 
please  submit  a  commend  (see 
"ADDRESSES")  explaining  why  you  think 
your  business  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  your  business. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment  ^ 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 


and  concluded  that  under  section  23.2.C. 
of  Commandant  Instruction  M16475.1B. 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  SubjecU  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  165-{AMENDED1 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 49 
CFR  1.46  and  33  CFR  1.05-l{g).  6.04-1.  6.04-6. 
and  160.5. 

2.  A  new  §  165.T0156  is  added  to  read 

as  follows: 

""  -  ( 

S165.T0156    Safety  Zone:  Rhode  Island; 
Lower  Narragansett  Bay,  East  Passage. 

(a)  Location.  The  following  area  is  a 
safety  zone:  A  moving  safety  zone 
encompassing  a  three  hundred  yard 
radius  around  the  swimmers  and 
associated  craft  participating  in  Swim 
the  Bay,  as  they  transit  from  Coaster's 
Harbor  Island  Beach  (position  41-31N. 
071-19.8W)  to  Potter's  Cove  (position 
41-31N,  071-22W). 

(b)  Effective  dates.  The  regulation  in 
this  section  is  effective  between  the 
hours  of  9  a.m.  and  11  a.m.  on  August  22, 
1992.  unless  terminated  sooner  by  the 
Captain  of  the  Port.  If  the  event  is 
postponed  from  August  22, 1992,  due  to 
weather,  the  regulation  in  this  section 
will  be  effective  between  the  hours  of  9 
a.m.  and  11  a.m.  on  August  23, 1992, 
unless  terminated  sooner  by  the  Captain 
of  the  Port. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  S  165.23  apply. 

Dated:  June  5, 1992. 

H.  D.  Robinson, 

Captain,  U.S.  Coast  Guard,  Captain  of  t tie 
Port,  Providence,  Rl. 

|FR  Doc.  92-14194  Filed  6-19-82:  8:45  am) 
WUING  CODC  4910-14-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
ICA-12-10-5353;  FRL-4145-9] 

Approval  and  Promulgation  of 
Implementation  Plans  California  State 
Implementation  Plan  Revision; 
Sacramento  Metropolitan  Air  Quality 
Management  District 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

■summary:  EPA  is  proposing  a  limited 
disapproval  of  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  adopted  by  the  Sacramento 
Metropolitan  Air  Quality  Management 
District  (SMAQMD)  on  August  21. 1990. 
The  California  Air  Resources  Board 
submitted  these  revisions  to  EPA  on 
April  5. 1991.  The  revisions  concern 
SMAQMD's  Rule  452.  Can  Coating, 
which  controls  the  emissions  of  volatile 
organic  compounds  (VOCs)  from  can 
coating  operations,  and  SMAQMD's 
Rule  443,  Leaks  from  Synthetic  Organic 
Chemical  and  Polymer  Manufacturing, 
which  controls  the  emissions  of  VOCs 
from  chemical  plants.  EPA  has 
evaluated  the  revisions  found  in  Rules 
452  and  443.  and  on  August  28, 1991  (56 
FR  42572).  EPA  proposed  a  limited 
approval  under  sections  110(k)(3)  and 
301(a)  of  Clean  Air  Act.  as  amended  in 
1990  (CAA  or  the  Act)  because  these 
revisions  strengthen  the  SIP.  At  this 
time.  EPA  is  proposing  a  limited 
disapproval  of  Rules  452  and  443  under 
section  110(k){3)  because  the  rules  do 
not  fully  meet  the  part  D,  section 
182(a)(2)(A)  requirement  of  the  CAA.  • 
DATES:  Comments  must  be  received  on 
or  before  July  22, 1992. 
ADDRESSES:  Comments  may  be  mailed 
to:  Esther  Hill.  Northern  California. 
Nevada  &  Hawaii,  Rulemaking  Section 
(A-5-4),  Air  and  Toxics  Division. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  1219  K  Street. 
Sacramento,  CA  95814 
Sacramento  Metropolitan  Air  Quality 
Management  District.  8411  Jackson 
Road,  Sacramento,  CA  95826. 

rOR  FURTHER  INFORMATION  CONTACT 

Doris  Lo.  Northern  California,  Nevada  & 


Hawaii,  Rulemakings  Section  (A-5-4). 

Air  and  Toxics  Division,  U.S. 

Environmental  Protection  Agency. 

Region  IX.  75  Hawthorne  Street,  San 

Francisco.  CA  94105.  Telephone:  (415) 

744-1202. 

SUPPLEMENTARY  INFORMATION:  . 

Background 

On  March  3, 1978,  EPA  promulgated  a 
list  of  ozone  nonattainment  areas  under 
the  provisions  of  the  Clean  Air  Act,  as 
amended  in  1977  (1977  CAA  or  pre- 
amended  Act),  that  included  the 
SMAQMD.  43  FR  8964.  40  CFR  81.305. 
Because  it  was  not  possible  for 
SMAQMD  to  reach  attainment  by  the 
statutory  attainment  date  of  December 
31. 1982,  California  requested  under 
section  172(a)(2),  and  EPA  approved,  an 
extension  of  the  attainment  date  for 
ozone  in  the  SMAQMD  to  December  31. 

1987.  40  CFR  52.222(d).  SMAQMD  did 
not  attain  the  ozone  standard  by  the 
approved  attainment  date.  On  May  26. 

1988.  EPA  notified  the  Governor  of 
California  that  the  SMAQMD's  portion 
of  the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990.  the 
amendments  to  the  1977  CAA  were 
enacted.  Public  Law  101-549, 104  Stat. 
1399,  codified  at  42  U.S.C.  7401-7671q.'ln 
section  182(a)(2)(A)  of  the  CAA. 
Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of 
May  15. 1991  for  States  to  submit 
corrections  of  those  deficiencies. 

Section  182(a)(2)f  A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  preamended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.*  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  monattainment 
areas.  Sacramento  is  classified  as 
serious;  *  therefore,  this  area  is  subject 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies,  and  Deviations.  ClariTication  to 
Appendix  D  of  November  24. 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1986); 
and  the  existing  control  technique  guidelines 
(CTGs). 

*  SMAQMD  retained  its  designation  and  was 
classified  by  operation  of  law  pursuant  lo  sections 
107(d)  and  181(a)  upon  the  dale  of  enactment  of  the 
CAAA.  See  56  FR  56694  (November  6. 1991 ). 


to  the  RACT  fix-up  requirement  and  the 
May  15. 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  to  EPA  for 
incorporation  into  its  SIP  on  April  5, 
1991.  including  the  rules  being  acted  on 
in  this  notice.  This  notice  addresses 
EPA's  second  proposed  action  for  Rule 
452,  Can  Coating,  and  Rule  443.  Leaks 
from  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing.  See  56  FR  42572 
(August  28, 1991). 

Rule  452  controls  the  emissions  of 
VOCs  from  can  coating  operations,  and 
Rule  443  controls  the  emissions  of  VOCs 
from  leaks  in  equipment  used  in  the 
manufacturing  of  certain  organic 
chemicals.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  SCAQMD's  Rules  452  and  443 
were  originally  adopted  as  part  of  the 
district's  effort  to  achieve  the  National 
Ambienfft  Air  Quality  Standard  (NAAQS) 
for  ozone  and  have  been  revised  in 
response  to  EPA's  SIP-Call  and  the 
section  182(a)(2)(A)  CAA  requirement. 

On  August  28. 1991.  EPA  proposed  a 
limited  approval  of  these  rules  under 
sections  110(k)(3)  and  301(a)  of  the  CAA 
because  the  revisions  strengthen  the  SIP 
(56  FR  42572).  In  that  notice.  EPA  stated 
its  intention  to  also  propose  a  limited 
disapproval  of  submitted  Rules  452  and 
443  because  they  contain  deficiencies 
that  have  not  been  corrected  as  required 
by  section  182(a)(2)(A)  of  the  CAA  and, 
as  such,  the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  In 
today's  action,  EPA  is  proposing  a 
limited  disapproval  of  these  rules.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  SCAQMD's  Rules 
452  and  443. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy, 
guidance  documents  listed  in  footnote  1. 
Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
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Technique  Guideline  (CTG)  documents 
that,  based  on  the  underlying 
requirements  of  the  Act.  specified  the 
presumptive  norms  for  what  is  RACT  for 
specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  Rule 
452  is  entitled  "Surface  Coating  (Volume 
II — Surface  Coating  of  Cans.  Coils, 
Paper,  Fabrics,  Automobiles,  and  Light- 
Duty  Trucks)",  EPA  document  #  EPA- 
450/2-77-008,  and  the  CTG  applicable  to 
Rule  443  is  entitled  "Control  of  Volatile 
Organic  Compound  Leaks  from 
Synthetic  Organic  Chemical  and 
Polymer  Manufacturing  Equipment", 
EPA  document  #  EPA-450/3-83-006. 
Further  interpretations  of  EPA  policy  are 
found  in  the  Blue  Book.  In  general,  these 
guidance  documents  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SMAQMD's  submitted  Rule  452,  Can 
Coating,  includes  the  following  revisions 
to  the  current  SIP  rule: 

— Clarifying  language  which  specifies    - 
that  clean-up  operations  previously 
regulated  by  District  Rule  441,  Organic 
Solvents,  are  now  regulated  by  Rule 
452.  Can  Coating; 

— Deletion  of  an  alternative  control 
provision  which  was  pointed  out  by 
EPA  as  a  deficiency: 

—Clarification  of  CAN  COATING  and 
END  SEALING  COMPOUND 
definitions; 

— Revision  of  the  VOC  definition  for 
consistency  with  EPA  requirements; 

— Revision  of  coating  limits  for  Two 
Piece  Can  Exterior  End  Coating  and 
Two  Piece  Can  Interior  Body  Spray  to 
reflect  the  most  stringent  limits  found 
in  California  district  rules; 

— Clarification  of  control  device 
requirements; 

— Addition  of  surface  preparation  and 
cleanup  and  solvent  usage 
requirements  for  the  cleanup  of  can 
assembly  equipment  which  should 
lead  to  0.02  tons/day  of  emission 
reductions; 

— Addition  of  requirements  for 
Operation  and  Maintenance  Plans  to 
ensure  continued  efficient  operation 
of  emission  control  devices; 

— Specification  of  test  methods  for 
compliance  determinations; 

— Specification  of  recordkeeping 
requirements  for  coatings  and 
solvents; 

SMAQMD's  submitted  Rule  443,  Leaks 

from  Synthetic  Organic  Chemical  and 
Polymer  Manufacturing,  includes  the 


following  revisions  to  the  current  SIP 

rule: 

— Deletion  of  exemptions  for 

components  in  natural  gas  or 

hydrogen  gas  service; 
— Revision  of  the  definition  of 

inaccessible  components  and  addition 

of  an  annual  inspection  requirement 

for  these  components  for  consistency 

with  EPA  requirements; 
— Revision  of  the  scope  of  the  rule  to 

expand  the  types  of  equipment  being 

regulated; 
— Addition  of  an  exemption  from  routine 

monitoring  for  components  handling 

VOCs  with  low  vapor  pressure  which 

is  consistent  with  EPA  requirements; 
— Addition  of  new  terms  to  further 

clarify  the  rule; 
— Revision  of  the  definition  of  a  leak  for 

consistency  with  EPA  requirements; 
— Revision  of  the  VOC  definition  for 

consistency  with  EPA  requirements; 
— Revision  of  the  inspection  frequency 

and  repair  requirements  for 

consistency  with  EPA  requirements; 
— Deletion  of  an  alternative  inspection 

provision  which  was  pointed  out  by 

EPA  as  a  deficiency; 
— Addition  of  test  method  requirements; 
— Revision  of  recordkeeping 

requirements  for  consistency  with 

EPA  requirements. 

EPS  has  evaluated  SMAQMD's 
submitted  Rules  452  and  443  for 
consistency  with  the  CAA.  EPA 
regulations  and  EPA  policy  and  has 
found  that  the  revisions  address  and 
correct  many  deficiencies  previously 
identified  by  EPA.  These  corrected 
deficiencies  have  resulted  in  clearer, 
more  enforceable  rules. 

Although  the  approval  of  SMAQMD's 
Rules  452  and  443  will  strengthen  the 
SIP,  these  rules  still  contain  deficiencies 
which  were  required  to  be  corrected 
pursuant  to  the  section  182(a)()2)(A) 
requirement  of  part  D  of  the  CAA.  The 
deficiencies  involve  the  allowance  of 
"equivalent"  test  methods  in  both  rules. 
A  detained  discussion  of  rule 
deficiencies  can  be  found  in  the 
Technical  Support  Document  (TSD),for 
Rule  452  (July  10, 1991)  and  an 
addendum  to  the  TSD  for  Rule  452  (April 
17, 1992),  and  in  the  TSD  for  Rule  443 
(July  10, 1991)  and  an  addendum  to  the 
TSD  for  Rule  443  (April  17, 1992).  These 
documents  are  available  from  the  U.S. 
EPA.  Region  9  office.  Because  of  these 
deficiencies,  the  rules  are  not 
approvable  pursuant  to  section 
182(a)(2)(A)  of  the  CAA  because  the 
deficiencies  cause  them  to  be 
inconsistent  with  the  interpretation  of 
section  172  of  the  pre-amended  Act  as 
found  in  the  Blue  Book  and  may  lead  to 
rule  enforceability  problems. 


Thus,  EPA  is  today  proposing  a 
limited  disapproval  of  these  rules  under 
section  110(k)(3)  because  they  contain 
deficiencies  that  have  not  been 
corrected  as  required  by  section 
182(a)(2)(A)  of  the  CAA,  and,  as  such, 
the  rules  do  not  fully  meet  the 
requirements  of  part  D  of  the  Act.  Under 
section  179(a)(2),  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  one  of  the 
sanctions  set  forth  in  section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator  Highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  section  179(a)  will 
begin  at  the  time  EPA  pubhshes  final 
notice  of  this  disapproval.  At  the  end  of 
that  period,  if  EPA  has  not  approved 
these  rules  as  meeting  the  applicable 
requirement  of  section  182(a)(2)(A),  EPA 
will  impose  one  of  these  two  sanctions. 
Moreover,  the  final  disapproval  triggers 
the  federal  implementation  plan  (FIP) 
requirement  imder  section  110(c). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  a 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory  \ 

requirements.  i 

Regulatory  Process  ' 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revision  (54  FR 
2222)  from  the  requirements  of  section  3 
of  Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  wavier  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  ^A's  request. 

List  of  Subjecto  in  40  CFR  Fart  52 

Air  pollution  control,  Ozone, 
Hydrocarbons,  Intergovernmental 
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relations.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  9, 1992. 
lohn  Wise, 

Acting  Regional  Administrator. 

(FR  Doc.  92-14592  Filed  6-19-92;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  672 

[Docket  No.  920367-2150;  I.D.  No.  052692C] 

Groundfish  of  ttie  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Ser\'ice  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  proposed  amendment 
to  the  notice  of  1992  specifications  to 
establish  a  Pacific  halibut  bycatch 
allowance;  request  for  comments. 

summary:  NMFS  proposes  to  amend  the 
notice  of  1992  specifications  for 
groundfish  in  the  Gulf  of  Alaska  (GOA) 
to  establish  a  10-metric  ton  Pacific 
halibut  bycatch  allowance  for  the 
demersal  shelf  rockfish  (DSR)  hook-and- 
line  fishery  in  the  Southeast  Outside 
District  of  th  GOA.  This  action  is 
necessary  to  make  this  fishery 
separately  accountable  for  incidental 
catches  of  Pacific  halibut  during  the  1992 
fishing  year  and  to  prevent  an 
unnecessary  fishery  closure.  This  action 
is  intended  to  promote  the  goals  and 
objectives  of  the  North  Pacific  Fishery 
Management  Council  (Council)  with 
respect  to  groundfish  management  off 
Alaska.  ■ 

DATES:  Comments  are  invited  through 
July  2. 199iJ  I 


ADDRESSES:  Comments  may  be  sent  to 
Steven  Pennoyer,  Director,  Alaska 
Region.  Box  21668,  Juneau,  AK  99802. 
Copies  of  the  envirormiental  assessment 
(EA)  (February  1992)  prepared  for  the 
proposed  management  of  the  DSR 
fishery  may  be  obtained  from  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division,  (907)  586-7229. 
SUPPIEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
of  the  GOA  are  managed  by  the 
Secretary  of  the  Commerce  (Secretary) 
under  the  FMP,  which  was  prepared  by 
the  Council  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  and  is  implemented  by 
regulations  for  the  foreign  fishery  at  50 
CFR  part  611  and  for  the  U.S.  fishery  at 
50  CFR  part  672.  General  regulations 
that  also  pertian  to  the  U.S.  fisheries 
appear  at  50  CFR  part  620. 

Under  implementing  regulations  at  50 
CFR  672.20(f)(2),  the  Secretary,  in 
consultation  with  the  Council,  is 
authorized  to  specify  a  halibut  PSC  limit 
for  hook-and-line  gear.  The  Secretary 
already  has  specified  a  1992  halibut 
bycatch  limit  of  750  metric  tons  (mt)  for 
hook-and-line  gear  (57  FR  844,  January 
24, 1992).  A  proposed  rule  has  been 
published  that  would  authorize  the 
Secretary  to  further  apportion  this  limit 
into  bycatch  allowances  to  vessels 
participating  in  the  directed  hook-and- 
line  fishery  for  DSR  in  the  Southeast 
Outside  District  and  all  other  hook-and- 
line  gear  fisheries  in  the  GOA  (April  8, 
1992,  57  FR  11930). 

Contingent  upon  promulgation  of  a 
final  rule  authorizing  the  apportionment 
of  a  halibut  PSC  bycatch  allowance  to 
the  directed  hook-and-line  fishery  for 


DSR  NMFS  proposes  to  apportion  10  mt 
of  the  PSC  limit  to  the  1992  DSR  hook- 
and-line  fishery  in  the  Southeast 
Outside  District  This  amount  would  be 
subtracted  from  the  500  mt  allowance 
apportioned  to  hook-and-line  gear 
during  the  period  May  15-Augu8t  31. 
1992.  provided  by  the  notice  of  1992 
specifications  (57  FR  2844,  January  24, 
1992)  in  Table  3.  Because  the  10  mt  for 
the  DSR  fishery  is  only  a  2  percent 
reduction  form  the  apportionment  to 
other  hook-and-line  gear  fisheries, 
NMFS  expects  that  any  impact  would  be 
relatively  small.  NMFS  has  determined 
that  10  mt  would  be  sufficient  to  support 
the  1992  DSR  hook-and-line  fishery, 
reducing  the  possibility  of  its  being 
closed  prematurely  by  halibut  bycatch 
in  hook-and-line  fisheries  for  other 
groundfish  species  occurring  earlier  in 
the  year.  As  summarized  in  the  EA 
under  the  status  quo  alternative,  gross 
revenue  for  hook-and-line  fishermen 
could  be  lost  if  the  DSR  fishery  were 
prematurely  closed.  In  1991,  estimated 
exvessel  earnings  that  were  foregone 
due  to  premature  closure  of  the  DSR 
fishery  totaled  about  $300,000.  On 
average,  40  DSR  fishermen  who 
economically  depend  on  the  DSR  fishery 
each  lost  about  $2,500. 

Under  the  proposed  apportionment  of 
10  mt  of  the  Pacific  halibut  PSC  to  the 
DSR  fishery,  $2..500  represents  a  lower 
limit  on  additional  gross  revenue  that 
might  be  earned  by  each  fisherman  if 
the  DSR  fishery  is  not  closed 
prematurely.  TTiis  action  would  foster 
economic  growth  in  the  DSR  fishery  and 
would  not  impose  a  significant  cost  on 
other  hook-and-line  fisheries.  The 
Council  recommended  this  action  during 
its  December  2-9, 1991,  meeting. 

Accordingly,  NMFS  proposes  to 
amend  Table  3  of  the  notice  of  1992 
specifications  for  the  groundfish  fishery 
of  the  GOA  as  foUdws: 


Table  3.— Allocation  of  Pacific  Halibut  PSC  Limits  Between  Gear  Types,  in  mt. 


Trawl  geaf 

Hook-and-line  gear 

Dates 

Amount 

Ottier  than  DSR 

DSR 

Dates 

Amount 

Dates 

Amount 

January  1  to  March  31 

600 
600 
400 
400 

January  1  to  May  14 

200 

490 

50 

10 

April  1  to  June  30 

May  IS  to  August  31 

# 

July  1  to  September  29 

Seotemljer  1  to  December  31 

Septefnt>er  30  to  Decemtjer  31 

Total 

2.000 

740 

10 

ificatioE 


Classification 

This  action  is  taken  under  §  672.20 
and  complies  with  E.0. 12291. 


The  Alaska  Region,  NMFS,  prepared 
an  EA  for  the  proposed  rule  that  would 
authorize  the  Secretary  to  further 
apportion  the  halibut  PSC  limit  to  the 
DSR  hook-and-line  fishery  and  to  all 


other  groundfish  hook-and-line  fisheries. 
Impacts  on  the  human  environment  of 
apportioning  a  10-mt  haUbut  allowance 
to  the  DSR  hook-and-line  fishery  are 
within  the  scope  of  those  already 
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analyzed  in  the  EA.  A  copy  of  the  EA 
may  be  obtained  from  the  Regional 
Director  (see  ADDRESSES). 

NMFS  concluded  formal  Section  7 
Consultations  on  the  FMP  and  fisheries 
in  1991.  The  biological  opinions  issued 
for  the  consultations  concluded  that  the 
FMP  and  fisheries  are  not  likely  to 
jeopardize  the  continued  existence  and 
recovery  of  any  endangered  or 


threatened  species  under  the  jurisdiction 
of  NMFS.  Adoption  of  the  proposed 
reallocation  of  Pacific  halibut  will  not 
affect  listed  species  in  a  way  that  was 
not  already  considered  in  the 
aforementioned  biological  opinions. 
NMFS  has  determined  that  no  further 
section  7  consultation  is  required  for 
adoption  of  this  action. 


List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  17. 1992. 
Midiael  F.  miman. 

Acting  Assistant  Administrator  for  Fisheries, 

Notional  Marine  Fisheries  Service. 

(FR  Doc.  92-14645  Filed  6-17-S2;  3:18  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Price  Undercutting  of  Domestic  Swiss 
Cheese  By  Imported  Swiss  Cheese 
Produced  in  Switzerland 

AGENCY:  Department  of  Agriculture 

(USDA). 

ACnON:  Notice. 

On  May  14. 1992.  the  U.S.  Department 
of  Agriculture  received  a  complaint 
alleging  price  undercutting  of  domestic 
Swiss  cheese  by  imported  subsidized 
Swiss  cheese  produced  in  Switzerland. 
Under  section  702  of  the  Trade 
Agreements  Act  of  1979  (Pub.  L.  96-39). 
the  Secretary  of  Agriculture  must 
conduct  a  price  undercutting 
investigation  and  make  a  determination 
as  to  the  validity  of  the  allegation  no 
later  than  30  days  after  receiving  a 
complaint 

Based  on  the  investigation  of  the 
Acting  Director  of  the  Dairy.  Livestock 
and  Poultry  Division,  Foreign 
Agricultural  Service,- pursuant  to  the 
regulations  at  7  CFR  6.40-44. 1  have 
determined  that  the  duty-paid  wholesale 
price  during  the  period  November  1991 
through  April  1992  of  Swiss  cheese 
wheels  for  industrial  purposes  imported 
from  Switzerland  in  the  New  York — 
New  jersey  market  area  was  $1.14  per 
pouii'.i  I  have  also  determined  that  the 
domestic  wholesale  market  price  during 
the  period  November  1991  through  April 
1992  for  simila   U.S.  produced  Swiss 
cheese  large  blocks  in  the  New  York — 
New  Jersey  marke!  area  was  $1.56  per 
pound. 

Joseph  A.  Spetrini.  Deputy  Assistant 
Secretary  for  Compliance.  Department 
of  Commerce,  has  determined  that  the 
subsidies,  including  all  advertising  and 
promotional  expenses  paid  by  the 
Government  of  Switzerland  on  the  quota 
cheese  of  Swiss  origin  during  the 
investigation  period,  amounted  to  $1,713 
per  pound  during  October — December 


1991.  $1,822  per  pound  during  January — 
March  1992.  and  $1,648  per  pound  during 
April  1992. 

I  have,  therefore,  determined  that 
price  undercutting  of  U.S.  produced 
Swiss  cheese  by  imported  subsidized 
Swiss  cheese  from  Switzerland  is  taking 
place,  and  1  have  notified  the  United 
States  Trade  Representative 
accordingly. 

Done  at  Washington.  DC  this  18th  day  of 
June.  1992. 

Edwatd  Madigan, 

Secretary  of  Agriculture. 

[FR  Doc.  92-14766  Filed  6-1&-92:  2:51  pm] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-085-1} 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact  Relative  to  Issuance 
of  Permits  to  Field  Test  Geneticaliy 
Engineered  Organisms 

AOENCV:  Animal  and  Plant  Health 
Inspection.  USDA. 

action:  Notice. 

StMMMARY:  We  are  advising  the  public 
that  12  environmental  assessments  and 
Hndings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 
ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141. 
South  Building.  14th  Street  and 
Independence  Avenue.  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Arnold  Foudin.  Deputy  Director, 
Biotechnology  Permits,  Biotechnology. 
Biologies,  and  Environmental  Protection. 
APHIS.  USDA.  room  850,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7612. 
For  copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact,  write  to  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
when  ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  (referred  to 
below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  geneticaliy  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and.  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
The  environmental  assessments  and 
findings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicants  and  on  a  review  of  other 
relevant  hterature.  provide  the  public 
with  documentation  of  .\PHIS"  review 
and  analysis  of  the  environmental 
impacts  associated  with -conducting  the 
field  tests.  ^, 

Environmental  assessments  and  finds 
of  no  significant  impact  have  been 
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prepared  by  APHIS  relative  to  the 


issuance  of  permits  to  allow  the  field  testing  of  the  following  genetically 

engineered  organisms: 


Permit  No. 


92-052-01 .. 
92-055-01  .. 

92-022-01  .. 
92-022-04 . 

9?  037-06 


Permitlee 


Date  Issued 


University  o<  Arizona.. 


Monsanto  Agncultural  Company. 


Pioneer  Hi-Bred  International,  Ifwof- 
porated. 


Calgene.  Incorporated.. 


Monsanto  Agncultural  Conopany. 


92-041-02. 


5-20-92 
5-20-92 

5-21-92 
5-21-92 

5-21-92 


Organisms 


Tobacco  plants  genetically  engineered 
to  express  a  coat  protetn  ger>e  of  the 
beet  curly  top  virus  (BCTV)  for  resist- 
ance to  BCTV. 

Soytjean  plants  genetically  er»gmeered 
to  express  tt>e  enzyme  5-enolpynjvyl 
shikimate-3-phospHafe  synthase 

(EPSPS)  and  a  metabolizing  enzyme 
for  tolerance  to  the  herbicide  glypho- 
sate. 

Soyt)ean  plants  genetically  engineered 
to  express  a  methionine-nch  seed 
storage  protein  gene  from  Brazil  not. 

Tomato  plants  genetically  engineered 
to  express  an  antisense  polygalactur- 
onase (PG)  gene,  a  cytokinin  produc- 
tion gene,  and  ethylene  regulation 
genes,  all  of  which  are  involved  in 
ripening. 

Soybean  plants  genetically  engineered 
to  express  ttw  enzyme  5-enolpyfuvy( 
shikimate-3-phosphate  synthase 

(EPSPS)  and  a  metabolizing  enzyme 
for  tolerance  to  the  hert)icKJe  glypho- 
sate. 


Field  Test  Location 


Nofthrup  King  Company.. 


92-043-03.  renewal  of 
permit  91-051-03, 
issued  on  5-30-91. 


Upjohn  Company 


92-04^01 


92-021-01 . 


Monsanto  Agricultral  Company. 


U.S.  Department  of  Agriculture,  Agri- 
cultural Research  Service. 


92-043-02 . 


92-080-03.  renewal  of 
permit  91-052-02, 
issued  on  06-18-91. 


92-080-05 


Upjohn  Company . 


Montana  State  University.. 


Cargin  Hybrid  Seeds.. 


5-21-92 


5-21-92 


5-21-92 


5-22-92 


5-22-92 


5-22-92 


5-22-92 


Alfalfa  plants  genetically  engineered  to 
express  the  ptxjsphtnothncm  acetyl- 
transferase  (PAT)  gene  for  tolerance 
to  the  hert)iCKJe  glufosinate. 

Soytwan  plants  genetically  engineered 
to  express  the  B-glucuronidase 
(GUS)  and  phosphinothricin  acetyl- 
transferase  (PAT)  enzymes  for  toler- 
ance to  the  hertJicide  biaiaphos. 

Tomato  plants  genetically  engineered 
to  express  a  heterologous  aminocy- 
clopropane-1-carboxylic  acid  (ACC) 
degradation  gene  to  delay  ripening. 

Potato  plants  genetically  engineered  to 
express  coat  protein  genes  from 
potato  leaf  roll  vinjs  (PLRV)  and 
potato  virus  Y  (PVY)  for  resistance  to 
PLRV  and  PVY. 

Soyt)ean  plants  genetically  engineered 
to  express  ttie  B-glucuronidase 
(GUS)  and  phosphinotf>ricin  acetyl- 
transferase  (PAT)  enzymes  for  toler- 
ance to  the  herbicide  biaiaphos. 
Potato  plants  genetically  engineered  to 
express  a  cecropin  B  analog  gene 
tor  resistance  to  potato  ring  rot  bac- 
teria, bacterial  soft  rot,  and  common 
scab. 
Com  plants  genetically  engineered  to 
express  tolerar>ce  to  tt>e  hert)icide 
glufosinate. 


Pima  County,  Anzona. 


Montgomery  County,  Virginia 


Champaign  County,  IHinois;  Po* 
County,  Iowa;  Salinas  County,  Mis- 
souri; and  Henry  County,  Ohio. 

Solano,  San  Diego,  and  San  Joaquin 
Counties,  California. 


Crittenden  and  Jackson  Counties,  Ar- 
kansas; Oglettxxpe  County,  Georgia; 
Chautauqua  County,  Kansas;  Alexan- 
der and  Henry  Counties,  Illinois; 
Hamilton  and  Morgan  Counties,  Indi- 
ana; Des  Moines  and  Hamilton 
Counties,  towa;  BaHard  County.  Ken- 
tucky; St  Landry  Pansh,  Louisiana; 
Ottawa  County,  Michigan;  Washing- 
ton County,  Mississippi;  Shelby  and 
Pemiscot  Counties,  Missouri;  Web- 
ster County,  Nebraska;  Fayette 
County,  Ohw;  Barrrwetl  County, 
Sooth  Carolifw;  Fayette  County,  Terv 
nessee;  and  Greensville  County,  Vir- 
ginia. 

Goodhue  County.  Minnesota,  or  Dane 
County,  Wisconsin. 


Cnttenden  County,  Arfiansas;  Christian 
County,  IIHnois;  and  Queen  Annes 
County,  Maryland. 

Yok)  County,  Calrtomia,  and  Jersey 
County,  Illinois. 


Benton  County,  Washington. 


Henry  County,  Illinois;  Miscatine 
County,  lows;  Washington  County. 
Mississippi;  and  Saunders  County, 
Nebraska. 

Gallatin  and  Lake  Counties.  Montana. 


Kane  County.  Illinois. 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.). 
[2]  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 


the  Procedural  Provisions  of  NEPA  (40 
CFR 1500-1508),  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  part  lb), 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384.  August  28. 
1979.  and  44  FR  51272-51274.  August  31. 
1979). 


Done  in  Washington.  DC  this  16th  day  of 
lune  1992.  { 

Lonnie  |.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  92-14618  Filed  6-19-92;  8:45  am) 
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[Docket  No.  92-089-1] 

Availat>ility  of  Environmental 
Assessments  and  Findings  of  No 
Significant  impact  Relative  to  issuance 
of  Permito  to  Field  Test  Genetically 
Engineered  Organisms 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
the  seven  environmental  assessments 
and  findings  of  no  significant  impact 
have  been  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  the  issuance  of  permits  to  allow  the 
field  testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quahty 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 
ADDRESSES:  Copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141. 


South  Building,  14th  Street  and 
Independence  Avenue.  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Arnold  Foudin.  Deputy  Director. 
Biotechnology  Permits.  Biotechnology, 
Biologies,  and  Environmental  Protection, 
APHIS,  USDA,  room  850,  Federal 
Building,  6505  Belcrest  Road.  Hyattville. 
MD  20782.  (301)  436-7612.  For  copies  of 
the  environmental  assessments  and 
findings  of  no  significant  impact,  write 
to  Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  (referred  to 
below  as  the  regulations)  regulate  the 
introduction  (important,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 


Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when  •■ 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
The  environmental  assessments  and 
fmdings  of  no  significant  impact,  which 
are  based  on  data  submitted  by  the 
applicants  and  on  a  review  of  other 
relevant  literature,  provide  the  public 
with  documentation  of  APHIS'  review 
and  analysis  of  the  environmental 
impacts  associated  with  conducting  the 
field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 

Permittee 

Date  issued 

Organisms 

Field  test  location 

92-036-01,  reoewalof 

Washington  State  University 

5-26-92 

Potato  plants  genetically  engineered  to 
express  disease  resistance  response 

Benton  County.  Washir>gton, 

piBrmil  90-345-02, 

issued  on  5-02-91. 

genes  from  ttie  pea. 

92-028-01 

Purdue  University 

5-27-92 

Tomato  plants  genetically  engineered 
to    express    an    anti-sense    pectin 

Tippecano  County.  Indiana 

metttylesterase  (PME)  ctiimeric  gene 

- 

j 

to  increase  ttie  soluble  solid  content. 

92-042-01  .... 

Cit3a-Geigy  Corporation 

5-27-92 

express  ttie  ptiosphinothricin  acetyl- 

■         •       ■       • 

transferase  (PAT)  gene,- for  tolerane 
to  the  hertMcide  glufosinate,  and  a 
delta-endo-toxin  protein  from  Baallus 
thuringiensis   subsp.    kurstaki   strain 
HDi   for  resistance  to  leptdopteran 
insects. 

92-056-01  .... 

ICI  Seeds.  Incorporated 

5-29-92 

Com  plants  genetically  engineered  to 
express  genes  from  a  non-pathogen- 

Boone County,  Iowa 

ic  source  organism  for  tolerance  to 

the  herbicide  glufosinate 

92-090-02 .... 

Monsanto  Agncultural  Company 

5-29-92 

express  the  coat  protein  genes  of 

• 

potato,  viruses  X  (PVX)  and  Y  (PVY) 
for  resistance  to  PVX  and  PVY 

92-076-01 .... 

Monsanto  Agricultural  Company 

6-01-92 

to  express  an  expenmental  hert>icide 

' 

* 

detoxification  enzyme  for  tolerance 

to  ttie  herbicide  pyridine. 

92-090-01 .... 

Upjohn  Company 

6-01-92 

Sovt)ean  olants  oeneticallv  enaineered     XaXamA-rrtri  CrutnfM  Mirtunan 

to  express  a  phos-phinothncin  acetyl 

if" 

' 

transferease   (PAT)   gene   for  toler- 
ance to  the  herbicide  balaphos. 

The  env^nmental  assessments  and 
findings  of  no  significant  impact  have 


been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 


of  1969  (NEPA)  (42  U.SC.  4321  et seq.]. 
(2)  Regulations  of  the  Council  on 
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Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  50381-50384, 
August  28, 1979.  and  44  FR  51272-51274, 
August  31, 1979. 

Done  in  Washington,  DC  lhi«  16lh  day  of 
)une  1992. 
Lonnie  ].  King, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Sersice. 

[FR  Doc.  92-14619  Filed  6-19-92;  8:45  am) 

BIUJNG  CODE  3410-)4-a 


Forest  Servfce 

Hungry  Ridge— Mill  Creek  Tlmt)ef 
Harvest;  Nez  Perce  National  Forest; 
Idaho  County,  iO 

agency:  Forest  Service,  USDA. 

action:  Notice:  intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  timber;  to  construct, 
reconstruct,  recondition,  and  obliterate 
roads;  and  to  manage  access  in  the  Mill 
Creek,  Johns  Creek,  American  Creek. 
Trout  Creek,  Big  Canyon  Creek.  Merton 
Creek,  Deer  Creek,  and  Dry  Gulch 
drainages  located  about  13  miles 
southeast  of  Grangeville,  Idaho.  This  EIS 
will  tier  to  the  Nez  Perce  National  Forest 
Land  and  Resource  Management  Plan 
and  EIS,  which  provide  overall  guidance 
for  achieving  the  desired  future  forest 
condition  of  the  area.  The  purpose  of  the 
proposed  action  is  to  help  satisfy  short- 
term  demands  for  timber,  to  maintain  or 
improve  timber  stand  health  and  vigor, 
and  to  move  toward  an  equal 
distribution  of  timber  age  classes. 

DATES:  Written  comments  and 
suggestions  should  be  received  by  July 
22, 1992. 

ADDRESSES:  Send  written  comments  to 
District  Ranger,  Clearwater  Ranger 
District,  Route  2,  Box  475,  Grangeville, 
Idaho  83530. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sue  Paradiso,  Interdisciplinary  Team 
Leader,  (208)  983-1963. 
SUPPLEMENTARY  MtFORMATKMI:  The 
timber  management  activities  under 
consideration  would  occur  within  an 
analysis  area  containing  approximately 
38,000  acres.  The  proposed  timber 
harvest  would  directly  affect  about  1,400 
acres  of  the  analysis  area.  About  9  miles 
of  road  would  be  constructed.  3  miles 


reconstructed  or  reconditioned,  and  4 
miles  obliterated. 

Preliminary  scoping,  including  public 
and  agency  participation,  was 
completed  in  early  1992.  At  that  time,  an 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significani  Impact 
(FONSI)  were  envisioned.  Work 
proceeded  on  the  EA,  but  the 
Interdisciplinary  Team  gradually 
concluded  that  in  the  local  context  of 
the  proposed  action,  the  intensity  of 
adverse  impacts  could  be  significant.  In 
such  cases,  an  Environmental  Impact 
Statement  (OS)  is  required. 

The  local  context  of  the  proposed 
action  includes  the  following: 

1.  Johns  Creek  has  been  designated  a 
"Stream  Segment  of  Concern"  by  the 
State  of  Idaho.  The  state  made  this 
designation  imder  antidegredation 
requirements  of  the  federal  Clean  Water 
Act  as  specified  by  the  U.S. 
Environmental  Protection  Agency.  The 
designation  means  that  Best 
Management  Practices  (BMPs)  in 
addition  to  those  specified  in  the  Idaho 
Forest  Practices  Act  and  the  Idaho 
Stream  Channel  Alteration  Act  may  be 
required. 

2.  Johns  Creek  and  Mill  Creek  contain 
spawning  habitat  for  Snake  River 
Chinook  salmon.  These  fish  have  been 
listed  as  threatened  under  the 
Endangered  Species  Act.  Critical  habitat 
has  not  yet  been  designated. 

3.  Big  Canyon  Creek.  Mill  Creek. 
Merton  Creek,  Deer  Creek,  American 
Creek,  and  Trout  Creek  are  presently 
below  Forest  Plan  objectives  for  fish 
habitat  and  water  quality.  The  Forest 
Plan  permits  timber  management  in 
below-objective  watersheds  concurrent 
with  a  "positive  upward  trend"  in  fish 
habitat  and  water  quality  conditions. 

4.  The  endangered  bald  eagle  and  the 
endangered  Northern  Rocky  Mountain 
gray  wolf  may  reside  or  have  suitable 
habitat  in  the  analysis  area. 

The  principal  issues  identified  to  date 
are: 

1.  Fish  habitat  and  water  quality, 
including  means  of  BMP  compliance, 
riparian  management,  achievement  of 
an  upward  trend  in  fish  habitat 
conditions,  and  impacts  on  threatened 
species: 

2.  Wildlife,  including  irtlpacts  on 
endangered  species  and  big  game  winter 
habitat; 

3.  Timber,  including  acres  to  be 
harvested,  silvicultural  treatments,  and 
means  of  achieving  regeneration  of 
harvested  acres  within  five  years; 

4.  Access,  including  management  of 
existing  and  proposed  roads. 

Development  of  alternatives  is 
underway,  and  additional  comments  or 
questions  are  being  solicited  at  this 


time.  Consultation  with  the  U.S.  Fish 
and  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  will  be 
initiated  with  regard  to  species  listed 
under  the  Endangered  Species  Act.  The 
Idaho  Department  of  Health  and 
Welfare — Division  of  Environmental 
Quality,  the  Idaho  Department  of  Fish 
and  Game,  and  the  Nez  Perce  Indian 
Tribe  have  been  and  will  continue  to  be 
consulted.  No  additional  public  meetings 
are  now  scheduled,  but  they  will  be 
arranged  if  needed.  While  public 
participation  in  this  analysis  is  welcome 
at  any  time,  comments  received  within 
30  days  of  the  publication  of  this  notice 
will  be  especially  useful  in  the 
preparation  of  the  draft  EIS,  which  is 
expected  to  be  filed  with  the  EPA  and 
available  for  public  review  in 
September,  1992.  A  45-day  comment 
period  will  follow  publication  of  a 
Notice  of  Availability  of  the  draft  EIS  in 
the  Federal  Register.  The  comments 
received  will  be  analyzed  and 
considered  in  preparation  of  a  final  EIS, 
which  is  expected  to  be  filed  in  January, 
1993.  A  Record  of  Decision  will  be 
issued  not  less  than  30  days  after 
publication  of  a  Notice  of  Availability  of 
the  fmal  EIS  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
thpir  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Pawer  Corp. 
V.  NRDC,  435  U.S.  519.  513  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final^EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
F.2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris.  490 
F.Supp.  1334, 1338  (E.D.  Wis.,  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  available  to  the  Forest  Service  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Reviewers  may  wish  to  refer  to  the 
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Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement. 

Dated:  June  8. 1992. 
Michael  King, 

Forest  Supervisor,  Nez  Perce  National  Forest. 
[FR  Doc.  92-14523  Filed  6-19-92;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges;  Ai 
Glenn  Merritt 

In  the  Matter  of:  Al  Glenn  Merritt.  201 
Sleepy  Hollow.  I^fayetle.  Louisiana  70506. 
Respondent. 

Order        |  L 

Whereas,  the  Of^ce  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
has  notified  Al  Glenn  Merritt 
(hereinafter  referred  to  as  Merritt)  of  its 
intention  to  issue  a  Charging  Letter 
against  Merritt  pursuant  to  section  13(c) 
of  the  Export  Administration  Act  of 
1979,  as  amended  (50  U.S.C.A.  app. 
2401-2420  (1991))  (the  Act,»  alleging  that 
Merritt  violated  the  provisions  of 
§S  787.3(a)  and  787.5(a)  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799  (1991)) 
(the  Regulations),  in  that  (a)  on  or  about 
September  23, 1989,  Merritt  attempted  to 
export ,  from  the  United  States  through 
Holland  to  Libya,  one  U.S.-origin  IBM 
personal  compter  system  and 
accessories,  without  obtaining  from  the 
Department  the  required  validated 
export  license,  and  (b)  in  connection 
with  the  shipment,  Merritt 
misrepresented  that  the  ultimate 
destination  was  Holland  when  the  true 
ultimate  destination  was  Libya,  and 

Whereas,  the  Department  and  Merritt 
have  entered  into  a  Consent  Agreement 
whereby  they  have  agreed  to  settle  this 
matter  in  accordance  with  the  terms  and 
conditions  set  forth  therein  and  the 
terms  of  the  Consent  Agreement  having 
been  approved  by  me; 

Therefore,  it  is  ordered: 

I.  All  outstanding  individual  validated 
licenses  in  which  Merritt  appears  or 
participates,  in  any  manner  or  capacity. 


'  The  Act  eKpired  on  September  30. 1990. 
Executive  Order  12730  (55  FR  40373.  October  2. 
1990)  continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.aA.  1701^1706  (1991)). 


are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Merritt's  privileges  of 
participating,  in  any  manner  or  capacity, 
in  any  special  licensing  procedure, 
including,  but  not  limited  to,  distribution 
licenses,  are  hereby  revoked. 

n.  Al  Glenn  Merritt  (hereinafter 
referred  to  as  Merritt),  201  Sleepy 
Hollow,  Lafayette,  Louisiana  70506.  and 
all  his  successors,  assigns,  officers, 
partners,  representatives,  agents  and 
employees,  for  a  period  of  three  years 
from  the  date  of  the  entry  of  this  order, 
hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing,  participation, 
either  in  the  United  States  or  abroad, 
shall  include  participation,  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department;  (ii)  in 
preparing  or  filing  with  the  Department 
any  export  license  application  or 
request  for  reexport  authorization,  or 
any  document  to  be  submitted 
therewith;  (iii)  in  obtaining  from  the 
Department  or  using  any  validated  or 
general  export  license,  reexport 
authorization  or  other  export  control 
document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 
in  whole  or  in  part,  any  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment,  any  person,  firm,  corporation, 
or  business  organization  related  to 
Merritt  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

IV.  As  provided  in  S  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control  document 
relating  to  an  export  or  reexport  of 


commodities  or  technical  data  by,  to.  or 
for  another  person  then  subject  to  an 
order  revoking  or  denying  his  export 
privileges  or  then  excluded  from 
practice  before  the  Bureau  of  Export 
Administration;  or  (ii)  order,  buy. 
receive,  use,  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance,  or 
otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof:  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  The  proposed  Charging  Letter,  the 
Consent  Agreement  and  this  Order  shall 
be  made  available  to  the  public. 

VI.  A  copy  of  this  Order  shall  be 
served  on  Merritt.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  June  11. 1992. 
Douglas  E.  Lavin, 

A  cling  Assistant  Secretary  for  Export        \ 

Enforcement. 

[FR  Doc.  92-14524  Filed  6-l»-92;  8:45  amf 
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Internationa!  Trade  Administration 

IA-S80-810) 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Welded  Stainless  Steel  Pipes 
From  the  Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 

EFFECTIVE  DATE:  June  22.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Gloninger.  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue.  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-2778. 

PREUMINARV  DETERMINATION:  We 

preliminarily  determine  that  certain 
welded  stainless  steel  pipes  from  the 
Republic  of  Korea  (Korea)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 
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Case  History 

Since  the  iniliation  of  this 
investigation  on  December  9. 1991.  {56 
FR  65043,  December  13. 1991).  the 
following  events  have  occurred. 

On  January  2, 1992.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination. 

On  January  10. 1992,  petitioners 
requested  that  the  Departmei^  expand 
the  period  of  investigation  (POI)  to 
include  all  of  1991.  We  received 
additional  comments  on  this  issue  from 
petitioner  and  respondents.  On  March 
13, 1992,  the  Department  determined 
that  the  normal  POI  would  be  adequate 
in  this  investigation. 

On  January  22  and  January  27. 1992, 
the  Dep.^rtment  presented  an 
antidumping  duty  questionnaire  to 
Sammi  Metal  Products  Co.,  Ltd.  (BMP) 
and  Pusan  Steel  Pipe  Co.,  Ltd.  (PSP). 
respectively.  These  two  respondents 
accounted  for  at  least  60  percent  of  the 
sales  of  WSSP  to  the  United  States. 
The  respondents  submitted  sales 
questionnaire  responses  in  February  and 
March,  1992.  We  issued  supplemental 
sales  questionnaires  in  February  and 
March,  1992,  and  received  the  responses 
in  March  and  April,  1992. 

On  April  2, 1992,  petitioners  requested 
that  the  Department  postpone  the 
preliminary  determination  until  May  27. 
1992.  pursuant  to  19  CFR  353.15(c).  The 
Department  granted  this  request  on 
April  7, 1992  (57  FR  12911,  April  14. 
1992).  On  April  22, 1992.  petitioners 
requested  that  the  Department  postpone 
the  preliminary  determination  until  June 
15, 1992.  pursuant  to  19  CFR  353.15(c). 
The  Department  granted  this  request  on 
April  30. 1992  (57  FR  1960ii,  I»lay  7, 1992). 
In  a  submission  dated  March  25, 1992. 
petitioners  alleged  that  SMP  and  PSP 
sold  WSSP  in  the  home  market  at  prices 
below  the  cost  of  production.  On  April  3, 
1992.  the  Department  determined  that  it 
had  reasonable  grounds  to  believe  or 
suspect  that  SMP  and  PSP  had  sold 
WSSP  below  cost  in  the  home  market 
and,  therefore,  initiated  a  cost 
investigation  in  accordance  with  section 
773(b)  of  the  Act.  The  Department 
issued  Cost  of  Production  and 
Constructed  Value  Questionnaires  to 
SMP  and  PSP  on  April  7, 1992. 
Responses  to  the  questionnaire  were 
originally  due  on  May  7. 1992.  At 
respondents'  request,  the  Department 
granted  an  extension  of  time  until  May 
14, 1992.  to  report  cost  data.  The 
Department  sent  deficiency  letters  on 
May  22, 1992.  and  received  response*  on 
June  1. 199Z 

On  June  15. 1992,  respondents  SMP 
and  PSP  requested  that,  in  the  event  of 


an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  the  final 
determination  to  135  days  after  the  date 
of  the  publication  of  the  affirmative 
preliminary  determination.  See 
Postponement  of  Final  Determination 
section  of  this  notice. 

Scope  of  InvestigatioQ 

The  merchandise  subject  to  this 
investigation  is  welded  austenitic 
stainless  steel  pipe  (WSSP)  that  meets 
the  standards  and  specifications  set 
forth  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  for  the 
welded  form  of  chromium-nickel  pipe 
designated  ASTM  A-312.  The 
mercljandise  covered  by  the  scope  of  the 
investigation  also  includes  austenitic 
welded  stainless  steel  pipes  made 
according  to  the  standards  of  other 
nations  which  are  comparable  to 
ASTM-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  limited  to. 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  hnes  and  paper 
process  machines. 

Imports  of  WSSP  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  7306.40.1000.  7306.40.5010, 
7306.40.5030.  7306.40.5050  and     • 
7306.40.5070.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  investigation  is 
limited  to  welded  austenitic  WSSP. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customers 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  June  1. 
1991,  through  November  30. 1991. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  made  similar  merchandise 
comparisons  on  the  basis  of:  (1) 
Specification/alloy,  (2)  nominal  pipe 
size;  (3)  surface  finish  or  coating:  (4) 
wall  thickness,  and  (5)  end  finish.  We 
made  adjustments  for  differences  in  the 
physical  characteristics  of  the 


merchandise  deemed  "similar",  in 
accordance  with  section  773(a)(4)  (C)  of 
the  Act. 

We  made  sales  comparisons  on  the 
basis  of  theoretical  weight;  that  is.  the 
weight  basis  on  which  respondents 
reported  that  U.S.  sales  were  made. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  WSSP 
pipe  from  Korea  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this'iiotice. 

United  States  Price 

For  SMP.  we  based  all  USP  on 
purchase  price,  and  for  PSP,  we  based 
some  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sale  price  (ESP) 
methodolgy.  in  those  instances,  was  not 
otherwise  indicated. 

In  addition,  for  PSP,  where  certain 
sales  to  the  first  unrelated  purchaser 
took  place  after  importation  into  the 
United  States,  we  also  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act. 

For  SMP  and  PSP,  because  a  value- 
added  tax  (VAT)  was  paid  on  home 
market  sales  but  not  on  U.S.  sales,  for 
comparisons  between  U.S.  and  home 
market  prices  we  added  to  the  U.S. 
selling  price  the  amount  of  the  VAT  that 
would  have  been  collected  if  the  export 
sales  had  been  taxed. 

A.  SMP 

For  SMP.  we  calculated  purchase 
price  based  on  packed,  c.i.f.  or  ex -dock, 
duty  paid  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
ocean  freight,  marine  insurance.  U.S. 
duty,  U.S.  brokerage  and  handling, 
foreign  brokerage  and  handling,  foreign 
inland  freight,  and  containerization.  We 
recalculated  foreign  inland  freight  on  a 
monthly  basis  because  respondent 
reported  an  average  for  the  entire  POL 
We  added  duty  drawback  to  USP 
pursuant  to  section  772(d)(1)(B)  of  the 
Act. 

B.  PSP 

For  PSP.  we  calculated  purchase  price 
based  on  packed,  ex-dock,  duty  paid 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  ocean  freight, 
marine  insurance,  U.S.  duty,  U.S. 


brokerage  and  handling.  U.S.  wharfage, 
foreign  brokerage  and  handling,  and 
foreign  inland  freight.  We  added  duty 
drawback  to  USP  pursuant  to  section 
772(d)(1)(B)  of  the  Act.  We  recalculated 
foreign  inland  freight  on  a  monthly  basis 
because  respondent  reported  an  average 
for  the  entire  POI. 

PSP  has  requested  that  the 
Department  exclude  from  its  analysis  a 
U.S.  sale  of  returned  goods  because  it 
was  not  in  the  ordinary  course  of  trade. 
We  denied  PSP's  request  because  the 
ordinary  course  of  trade  exclusion  is 
applicable  to  foreign  market  value  only 
(see  section  773(a)(1)(A)  of  the  Act). 
Although,  in  an  investigation,  the 
Department  may  exclude  aberrational 
sales  from  its  analysis,  PSP  has  not 
provided  any  information  to 
demonstrate  that  such  an  exclusion  is 
warranted. 

We  calculated  ESP  based  on  packed, 
f.o.b.  or  ex-dock,  duty  paid  prices,  to 
unrelated  cuTstomers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  ocean  freight,  marine 
insurance.  U.S.  duty.  U.S.  brokerage  and 
handling.  U.S.  inland  freight,  U.S. 
wharfage,  foreign  brokerage  and 
handling,  and  foreign  inland  freight.  In 
accordance  with  section  772(e)(2)  of  the 
Act,  we  made  additional  adjustments, 
where  appropriate,  for  credit  expenses, 
U.S.  indirect  selling  expenses,  including 
inventory  carrying  costs,  and  foreign 
indirect  selling  expenses.  We 
recalculated  foreign  indirect  selling 
expenses  because  respondent's 
calculation  did  not  match  its  narrative 
description.  We  recalculated  foreign 
inland  freight  on  a  monthly  basis,  and 
we  recalculated  foreign  brokerage  and 
handling  to  be  port-of-entry  specific.  We 
made  an  adjustment  for  duty  drawback 
pursuant  to  section  772(d)(1)(B)  of  the 
Act. 

Foreign  Market  Value 

In  order  to  determine  whetlier  there 
were  sufficient  sales  of  WSSP  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV.  we  compared  the 
volume  of  home  market  sales  of  WSSP 
to  the  volume  of  third  country  sales  of 
the  same  product  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We  found 
that  the  home  market  was  viable  for 
sales  of  WSSP  for  both  SMP  and  PSP. 

Based  on  petitioners'  allegations,  we 
investigated  whether  SMP  and  PSP  had 
home  market  sales  that  were  made  at 
less  than  their  costs  of  production 
(COP). 

If  over  90  percent  of  respondent's 
sales  were  at  prices  above  the  COP.  we 
did  not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
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made  in  substantial  quantities  over  an 
extended  period  of  time.  If  between  10 
and  90  percent  of  a  respondent's  sales 
were  at  prices  above  the  COP.  we 
disregarded  only  the  below-cost  sales. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  were  at 
prices  below  the  COP.  we  disregarded 
all  sales  and  calculated  FMV  based  on 
constructed  value  (CV).  In  such  cases, 
we  determined  that  the  respondent's 
below-cost  sales  were  made  in 
substantial  quantities  over  an  extended 
period  of  time. 

A  SMP 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP.  we 
calculated  the  COP  based  on  the  sum  of 
SMP's  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  For 
those  models  determined  to  have  a 
su^cient  number  of  home  market  sales 
made  at  prices  above  the  COP,  we  , 
calculated  FMV  based  on  home  market 
prices.  For  those  models  determined  to 
have  over  90  percent  of  home  market 
sales  made  at  prices  below  the  COP,  we 
based  FMV  on  the  product's  CV. 

We  relied  on  the  submitted  COP  and 
CV  data,  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued: 

(1)  For  COP  and  CV,  SMP  originally 
allocated  indirect  overhead  costs  to 
direct  cost  centers  based  on  the  number 
of  workers  at  each  cost  center.  The 
Department  requested  that  SMP  revise 
its  COP  and  CV  data  by  allocating 
indirect  overhead  costs  based  on 
machine  processing  time  for  each  cost 
center.  SMP  resubmitted  its  costs  with 
indrect  overhead  allocated  to  direct  cost 
centers  based  on  depreciation,  claiming 
that  allocation  based  on  machine 
processing  time  is  improper.  However, 
the  Department  believes  that  an 
allocation  based  on  depreciation  is  an 
inappropriate  methodology.  Because 
SMP  did  not  comply  with  the 
Department's  request  that  the  overhead 
be  allocated  based  on  machine 
processing  time,  as  best  information 
available  (BIA),  the  Department 
increased  both  fixed  and  variable 
overhead  costs  of  the  revised 
submission  by  the  largest  percent 
difference  in  overhead  costs  for  any  one 
product,  from  the  original  submission  to 
the  revised  submission. 

(2)  For  COP  and  CV,  the  Department 
adjusted  SMP's  submitted  general  and 
administrative  (G&A)  expense 
calculation  to  include  all  amortization  of 
deferred  charges  as  reported  in  its 
financial  statements,  and  to  exclude 
miscellaneous  expenses. 

(3)  For  CV  only,  we  reduced  interest 
for  an  amount  attributable  to 


maintaining  accounts  receivable  to 
avoid  double  counting  imputed  credit. 

(4)  We  converted  the  submitted  COP 
and  CV  data,  which  were  based  on 
actual  weight,  to  theoretical  weight  by 
applying  the  submitted  conversion 
factors. 

When  CV  was  used  for  FMV.  in 
addition  to  the  costs  of  materials  and 
fabrication  costs,  we  used  the  actual 
general  expenses  in  accordance  with 
section  773(e)(l)(B)(i)  of  the  Act  because 
they  exceeded  the  statutory  minimum  of 
ten  percent.  For  profit  in  CV.  we  applied 
eight  percent  of  the  combined  cost  of 
materials,  fabrication,  and  general 
expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Act,  because  the 
actual  amount  was  less  than  the 
statutory  minimum  of  eight  percent. 

For  CV  comparisons  to  purchase  price 
sales,  we  made  circumstance-of-sale 
adjustments  for  direct  selling  and  credit 
expenses.  For  these  adjustments,  and  for 
the  offset  to  U.S.  commissions,  we  used 
the  class  or  kind  averages  reported  in 
the  CV  database.  We  adjusted 
downward  the  reported  home  market 
direct  selling  expenses  and  adjusted 
upward  the  home  market  indirect  selling 
expenses  in  order  to  account  for  certain 
advertising  expenses  which  were  * 
misclassified  as  direct  expenses. 

In  accordance  with  19  CFR  353.58.  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible.  For  SMP,  we  calculated 
FMV  based  on  ex-factory  and  delivered 
prices  to  unrelated  customers  in  the 
home  market.  We  deducted  foreign 
inland  freight.  In  accordance  with  19 
CFR  353.56,  we  made  circumstance-of- 
sale  adjustments  for  testing  expenses, 
advertising  expenses,  credit  expenses, 
and  commissions  and  banking  fees.  We 
recalculated  credit  because  respondent 
used  the  incorrect  date  of  shipment  in  its 
calculation.  We  disallowed  reported 
advertising  expenses  as  a  direct 
expense  for  sales  to  end-users  and 
reclassified  these  expenses  as  indirect 
advertising  expenses.  We  added  U.S. 
commissions  and  deducted  from  FMV 
the  weight-average  indirect  selling 
expenses,  including  indirect  advertising, 
up  to  the  amount  of  the  U.S. 
commission. 

For  price  to  price  comparisons,  we 
also  made  a  circumstance-of-sale 
adjustment  for  the  difference  between 
VAT  on  home  market  sales  and  that 
which  would  have  been  collected  on 
U.S.  sales  if  the  export  sales  had  been 
taxed.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  also  made  an  adjustment  for 
difference  in  merchandise,  in 
accordance  with  19  CFR  353.57. 
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In  order  to  determine  whether  home 
market  prices  were  above  the  COP.  we 
calculated  the  COP  based  on  the  sum  of 
PSP's  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  For 
those  models  determined  to  have  a 
sufficient  number  of  home  market  sales 
made  at  prices  above  the  COP.  we 
calculated  FMV  based  on  home  market 
prices.  For  those  models  determine  to 
have  over  90  percent  of  home  market 
sales  made  at  prices  below  the  COP.  we 
based  FMV  on  the  poroduct's  CV.  No 
COP  data  was  submitted  for  one 
product.  Therefore,  as  BIA.  we  used  the 
highest  calculated  margin  for  the  sale  of 
this  product.  We  relied  on  the  submitted 
COP  and  CV  data  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

(1)  For  COP  and  CV.  PSP  valued  its 
submitted  direct  material  costs  using  the 
price  of  steel  purchased  during  the  POI. 
rather  than  the  requisition  value  of  steel 
consumed  as  normally  calculated  in  its 
accounting  system.  Additionally,  some 
of  the  pipe  produced  by  PSP  during  the 
POI  utilized  cold-rolled  coil,  rather  than 
the  less  expensive  hot-rolled  coil.  PSP's 
submitted  direct  material  costs  were 
based  on  the  value  of  hot-rolled  steel 
coil  only.  Therefore,  the  material  costs 
are  understated.  As  BIA.  the  Department 
increased  the  submitted  direct  material 
costs  for  COP  and  CV  by  the  percent 
difference  between  the  reported 
requisition  value  for  cold-rolled  steel 
coil  (adjusted  for  yield  and  scrap  value), 
and  the  weighted-average  direct 
material  cost  for  products  using  hot- 
rolled  steel. 

(2)  For  COP  and  CV.  the  Department 
adjusted  PSP's  submitted  G&A  expense 
calculation  to  include  administrative 
expenses  for  export,  and  exclude 

'  investment  related  gains  and  losses. 

miscellaneous  non-operating  and 
,   extraordinary  income  and  expense 

items,  and  the  adjustment  for  duty 

drawback. 

(3)  The  Department  adjusted  PSP's      ■ 
submitted  COP  interest  expense 
calculation  to  include  the  amortization 
of  debenture  issuance  costs,  to  exclude 
interest  earned  from  investments 
deemed  not  to  be  short  term,  and  to 
exclude  the  adjustment  for  duty 
drawback.  For  purchase  price  sales,  we 
reduced  interest  for  an  amount 
attributable  to  maintaining  accounts 
receivable  to  avoid  double  counting 
imputed  credit  included  in  CV.  For  ESP 
sales,  we  reduced  interest  for  an  amount 
attributable  to  maintaining  accounts 
receivable  and  finished  goods  inventory 


since  imputed  credit  and  inventory 
carrying  costs  were  included  in  CV. 

(4)  We  converted  the  submitted  COP 
and  CV  data,  which  were  based  on 
actual  weight,  to  theoretical  weight  by 
applying  the  submitted  conversion 
factors. 

When  CV  was  used  for  FMV,  in 
addition  to  the  cost  of  materials  and 
fabrication,  we  used  the  actual  general 
expenses  in  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act  when  they 
exceeded  the  statutory  minimum  of  ten 
percent.  For  profit  in  CV.  we  applied 
eight  percent  of  the  combined  cost  of 
materials,  fabrication,  and  general 
expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Act.  because  the 
actual  amount  was  less  than  the 
statutory  minimum  of  eight  percent. 

For  CV  comparisons  to  purchase  price 
and  ESP  sales,  we  made  circu*stance- 
of-sale  adjustments  for  direct  selling  and 
credit  expenses.  For  these  adjustments, 
we  used  the  class  or  kind  averages 
reported  in  the  CV  database. 

In  accordance  with  19  CFR  353.58.  we 
compared  U.S".  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible.  For  PSP,  we  calculated 
FMV  based  on  free-on-truck.  delivered 
or  delivered  and  unloaded  pieces  to 
both  unrelated  and  related  customers  in 
the  home  market.  We  used  PSP's  sales 
to  related  customers  because  PSP. 
through  an  examination  of  its  entire 
home  market  database,  established  that 
related  party  sales  were  at  arm's  length. 

For  both  purchase  price  and  ESP 
transactions,  we  made  deductions  for 
foreign  inland  freight.  In  accordance 
with  19  CFR  353.56.  we  made  a 
circumstance-of-sale  adjustment  for  the 
difference  between  VAT  on  home 
market  sales  and  that  which  would  have 
been  collected  on  U.S.  sales  if  the  export 
sales  had  been  taxed.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs. 

For  comparisons  to  purchase  price 
sales,  we  made  a  circumstance-of-sale 
adjustments  for  credit  expenses  and 
direct  selling  expenses.  We  recalculated 
U.S.  credit  expense  because  respondent 
used  the  incorrect  date  of  shipment  in  its 
calculation.  We  recalculated  home 
market  credit  expenses  on  a  customer- 
specific  basis  because  respondent 
reported  on  average  for  all  customers  for 
the  entire  POI. 

For  comparisons  to  ESP  sales,  we 
deducted  credit  expenses  and  direct 
selling  expenses.  We  also  deducted  from 
FMV  the  weighted-average  home  market 
indirect  selling  expenses,  including 
inventory  carrying  costs,  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales. 


Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 


Verincation 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  WSSP  from  Korea  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
board  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Producer /Manufacturer /exporter 

Weighled- 
average 
margin 

percentage 

Qammi  MotAi  PriviuCtS  Co     Lid       

'      7.63 

Pusan  Sleel  Pipe  Co..  LW «- 

1330 
868 

ITC  Notirication 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of.our 
determination.  If  our  final  determination 
is  affirmative,  the  ITC  will  determine 
before  the  later  of  120  days  after  the 
date  of  this  preliminary  determination  or 
45  days  after  our  final  determination 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry. 
Postponement  of  Final  Determination 

As  stated  above,  in  accordance  with 
19  CFR  353.20(b).  respondents  who 
account  for  a  significant  portion  of  the 
merchandise  covered  by  this  proceeding 
have  requested  that  in  the  event  of  an 
affirmative  preliminary  determination 
the  Department  postpone  the  final 
determination.  Accordingly,  we  are 
postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  September 
21. 1992.  and  rebuttal  briefs,  no  later 


than  September  28, 1992.  In  accordance 
with  19  CFR  353.38(b).  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  September  30. 1992,  at 
9:30  a.m.  at  the  U.S.  Department  of 
Commerce,  room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time: 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  most  submit  a  written  request 
to  the  AsMstant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten  days 
of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants:  and  (3)  a 
list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19CFR353.15(aJ(4). 

Dated:  )une  15.  1992. 

Alan  M.Dunn, 

Assistant  Secretary  for /mport 
Adtninistralion. 

jFR  Doc.  92-14640  Filed  5-19-92: 8:45  am] 
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Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Welded  Stainless  Steel  Pipe* 
From  Taiwan 

AGENCY:  Import  Administration, 
Internationa!  Trade  Administration, 
Commerce. 

EFFECTIVE  DATE:  |une  22. 1992. 

FOR  FURT»«R  iNFORMATION  CONTACT: 

Bill  Crow,  Office  of  Antidumping 
Investigations,  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  377-0116. 
PREUMINARV  DETERMINATION:  We 
preliminarily  determine  that  certain 
welded  stainless  steel  pipes  (WSSP) 
from  Taiwan  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 


Case  History 

Since  the  notice  of  initiation  on 
December  9, 1991  (56  FR  65043, 
December  13, 1991),  the  following  events 
have  occurred. 

On  January  2, 1992,  the  International 
Trade  Commission  (ITC)  issued  an 
affirmative  preliminary  determination. 

On  January  10, 1992,  petitioners 
requested  that  the  Department  of 
Commerce  (the  Department)  expand  the 
POI.  We  received  additional  comments 
on  this  issue  from  petitioners  as  well  as 
respondents.  On  March  13, 1992,  the 
Department  notified  petitioners  that  the 
standard  six-month  POI  would  not  be 
altered  in  this  investigation. 

On  January  22, 1992,  the  Department 
presented  its  questionnaire  to  Chang 
Tieh  Industry  Company.  Ltd.  (CTI), 
Jaung  Yuann  Enterprise  Company,  Ltd. 
(JYE).  Ta  Chen  Stainless  Pipe  Company. 
Ltd.  (Ta  Chen),  and  Yeun  Chyang 
Industrial  Company,  Ltd.  (YCI)  who 
accounted  for  at  least  60  percent  of 
known  sales  to  the  United  States  during 
the  period  of  investigation  (POI),  in 
accordance  with  19  CFR  353.42(b). 

The  respondents  submitted  responses 
to  the  sales  questionnaire  in  February 
and  March,  1992.  We  issued 
supplemental  sales  questionnaires  in 
February  and  March,  1992,  and  received 
the  responses  in  March  and  April,  1992. 

On  March  13, 11992,  petitioners  alleged 
that  Ta  Chen  and  YCI  were  selling  the 
subject  merchanaise  in  the  home  market 
at  prices  below  the  cost  of  production 
(COP).  On  March  20, 1992.  petitioners 
alleged  that  CTI  and  JYE  were  selling 
the  subject  merchandise  in  the  home 
market  at  prices  below  the  cost  of 
production.  On  April  7. 1992.  the 
Department  initiated  COP  investigations 
with  respect  to  these  four  companies. 
The  Department  issued  COP 
questionnaires  to  these  companies  on 
April  8, 1992.  and  received  responses  on 
May  14  and  15. 1992.  The  Department 
issued  deficiency  letters  to  these 
companies  on  May  27  and  28. 1992,  and 
responses  were  received  on  June  3.  5, 
and  8, 1992.  These  deficiency  responses 
were  received  too  late  to  be  used  for 
purposes  of  this  preliminary 
determination.  We  will  analyze  and 
verify  the  COP  deficiency  responses  for 
use  in  the  Department's  final 
determination. 

On  April  2. 1992,  petitioners  requested 
that  the  Department  postpone  the 
prehminary  determination  in  this 
investigation  for  30  days  in  accordance 
with  19  CFR  353.15(c).  Accordingly,  on 
April  7, 1992,  (57  FR  12911,  April  14, 
1992).  we  postponed  the  preliminary 
determination  until  May  27, 1992.  On 
April  22. 1992,  petitioners  requested  a 


further  extension  of  the  preUminary 
determination  until  June  15, 1992.  On 
April  30, 1992,  we  postponed  the 
preliminary  determination  until  June  15, 
1992  (57  FR  19602.  May  7, 1992). 

On  June  15. 1992.  respondent  YCI 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination  in 
this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  the  publication  of 
the  affirmative  preliminary 
determination.  See  Postponement  of 
Final  Determination  section  of  this, 
notice. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  is  welded  austenitic 
stainless  steel  pipe  (WSSP)  that  meets 
the  standards  and  specifications  set 
forth  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  for  the 
welded  form  of  chromium-nickel  pipe 
designated  ASTM  A-312.  The 
merchandise  covered  by  the  scope  of  the 
investigation  also  includes  austenitic 
welded  stainless  steel  pipes  made 
according  to  the  standards  of  other 
nations  which  are  comparable  to  ASTM 
A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
hquids  or  gases.  Major  applications  for 
WSSP  include,  but  are  not  limited  to, 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines  and  paper 
process  machines. 

Imports  of  WSSP  are  currendy 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  7306.40.1000,  7306.40.5010, 
7306.40.5030,  7306.40.5050,  and 
7306.40.5070.  Although  these 
subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  investigation  is 
limited  to  welded  austenitic  stainless 
steel  pipes.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  June  1, 
1991.  through  November  30. 1991. 

Such  or  Similar  Comparisons 

We  have  determined  for  purpQsej/^f 
the  preliminary  determination  that  the 
product  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
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similar"  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales. 
we  made  similar  merchandise 
comparisons  on  the  basis  of;  (1) 
Specification/alloy,  (2)  nominal  pipe 
size;  (3)  surface  finish  or  coating;  (4) 
wall  thickness,  and  (5)  end  finish.  We 
made  adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with  section 
773(a)(4)(C)  of  the  Act. 

For  CTI.  JYE,  and  Ta  Chen,  we  made 
sales  comparisons  on  the  basis  of  actual 
weight,  the  weight  basis  on  which 
respondents  reported  that  U.S.  sales 
were  made.  YCI  reported  its  prices  on 
the  basis  of  theoretical  weight  and  its 
COP  and  constructed  value  (CV)  data 
on  the  basis  of  actual  weight.  It  has  not 
reported  a  factor  to  convert  actual  to 
theoretical  weight.  Accordingly,  for 
purposes  of  the  preliminary 
determination,  we  have  accepted  the 
two  different  weight  bases  as  reported 
by  YCI.  However,  additional 
information  has  been  requested  on  this 
issue  and  will  be  verified. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  WSSP 
from  Taiwan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 


For  CTI.  lYE,  and  YCI.  we  based  all 
USP  on  purchase  price,  and  for  Ta  Chen 
we  based  some  USP  on  purchase  price, 
in  accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price  (ESP) 
methodology,  in  those  instances,  was 
not  otherwise  indicated. 

In  addition,  for  Ta  Chen,  where 
certain  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  also  based 
USP  on  ESP.  in  accordance  with  section 
772(c)  of  the  Act. 

When  we  made  price  to  price 
comparisons  for  each  of  the  four 
respondents,  in  accordance  with  section 
772(D)(1)(C)  of  the  Act.  we  added  to  the 
USP  the  amount  of  value-added  tax  that 
would  have  been  collected  if  the 
merchandise  had  not  been  exported.  For 
CTI.  JYE,  and  YCI.  we  also  added  duty 
drawback  to  the  USP  in  accordance 
with  section  772(d)(1)(B)  of  the  Act.  We 
did  not  allow  Ta  Chen's  claim  for  a  duty 
drawback  adjustment  as  it  was  not  in 


accordance  with  our  normal 
methodology. 

A.  CTI 

We  calculated  purchase  price  based 
on  free-on-rail  or  CIF  sales  to  anrelated 
customers.  We  made  deductions,  where 
appropriate,  for  foreign  brokerage, 
foreign  inland  freight,  ocean  freight. 
Taiwan  harbor  export  duty,  and  marine 
insurance,  in  accordance  with  section 
772(d)(2)  of  the  Act. 

B.fi'E 

We  calculated  purchase  price  based 
on  CIF  sales  to  unrelated  customers.  We 
made  deductions,  where  appropriate,  for 
foreign  brokerage,  foreign  inland  freight, 
ocean  freight,  Taiwan  harbor  export 
duty,  and  marine  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

C.  Ta  Chen 

We  calculated  purchase  price  based 
on  C&I.  FOB  U.S.  port  and  delivered 
prices  to  unrelated  customers.  We 
excluded  from  our  analysis  certain  sales 
through  a  related  agent  because  these 
sales  were  made  in  small  quantities.  We 
made  deductions,  where  appropriate,  for 
foreign  brokerage,  foreign  inland  freight, 
ocean  freight,  marine  insurance.  Taiwan 
harbor  export  duty.  U.S.  duty,  U.S. 
brokerage,  and  U.S.  inland  freight.  We 
also  deducted  discounts,  where 
appropriate. 

We  calculated  ESP  based  on  fob  U.S. 
warehouse  and  delivered  prices.  We 
made  deductions,  where  appropriate,  for 
foreign  brokerage,  foreign  inland  freight, 
ocean  freight,  marine  insurance,  Taiwan 
harbor  export  duty.  U.S.  duty.  U.S. 
brokerage,  and  U.S.  inland  freight.  We 
also  made  deductions,  where 
appropriate,  for  discounts.  In 
accordance  with  section  772(e)(2)  of  the 
Act,  we  deducted,  where  appropriate, 
credit  expenses,  indirect  selling 
expenses,  including  inventory  carrying 
costs,  and  commissions.  We 
recalculated  U.S.  credit  expenses 
because  respondent  had  incorrectly 
reported  the  average  U.S.  interest  rate 
for  the  POI.  We  recalculated  indirect 
selling  expenses  incurred  for  ESP  sales 
by  Ta  Chen's  subsidiary  in  the  United 
States  by  removing  non-operating 
income/loss  from  total  expense,  by 
reallocating  total  land  interest  expense 
over  all  sales,  and  by  disallowing  the 
inclusion  of  extraordinary  sales  not 
recorded  as  ESP  transactions  in  the 
allocation.  We  calculated  indirect 
selling  expenses  incurred  in  the  home 
market  on  behalf  of  ESP  sales,  as  BIA. 


D.  YCI 

We  calculated  purchase  price  based 
on  CIF  and  C&F  prices.  We  made 
deductions,  where  appropriate,  for 
foreign  brokerage,  foreign  inland  freight, 
ocean  freight.  Taiwan  harbor  export 
duty,  and  marine  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
.  were  sufficient  sales  of  WSSP  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV.  we  compared  the 
volume  of  home  market  sales  of  WSSP 
to  the  volume  of  third  country  sales  of 
the  same  product,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  All  four 
companies  had  viable  home  markets 
with  respect  to  sales  of  WSSP  during  the 
POI. 

In  accordance  with  19  CFR  353.58.  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible. 

Based  on  petitioners'  allegations,  we 
investigated  whether  the  four 
respondent  companies  had  home  market 
sales  that  were  made  at  less  than  their 
COP. 

If  over  90  percent  of  a  respondent's 
sales  were  at  prices  above  the  COP.  we 
did  not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities  over  an 
extended  period  of  time.  If  between  ten 
and  90  percent  of  a  respondent's  sales 
were  at  prices  above  the  COP,  we 
disregarded  only  the  below-cost  sales. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  were  at 
prices  below  the  COP.  we  disregarded 
all  sales  and  calculated  FMV  based  on 
CV.  In  such  cases,  we  determined  that 
the  respondent's  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time. 
"    For  CTI  and  JYE.  because  we  found 
that  no  home  market  sales  of  the  subject 
merchandise  for  respondent  were  made 
at  prices  below  the  COP.  we  compared 
U.S.  sales  of  the  subject  merchandise  to 
FMV  based  on  home  market  prices.  For 
Ta  Chen  and  YCI.  we  based  FMV  on 
both  home  market  prices  and  CV. 

A.  CTI 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
CTI's  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  The 
submitted  COP  data  was  relied  upon, 
except  in  the  following  instance  where 
the  costs  were  not  appropriately 
quantified  or  valued: 


1.  Interest  expenses  were  recalculated 
without  the  expenses  incurred  by  the 
related  party  because  the  parties  did  not 
meet  the  requirements  of  consolidation. 

We  calculated  FMV  based  on  free-on- 
rail  prices  to  unrelated  customers  in  the 
home  market.  We  were  unable  to 
compare  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade 
because  respondent  failed  to  provide  the 
appropriate  information.  We  made 
deductions,  where  appropriate,  for 
inland  freight.  We  deducted  home 
market  padting  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses.  We  also  made  a 
circumstance-of-sale  adjustment  for 
differences  in  the  amount  of  value- 
added  tax.  Lastly,  we  made  an 
adjustment  for  physical  differences  in 
merchandise,  where  appropriate,  in 
accordance  with  19  CFR  353.57. 

B./YE  \ 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
JYE's  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  The 
submitted  COP  data -was  relied  upon, 
except  in  the  following  instances  where 
the  costs  were  not  appropriately 
quantified  or  valued: 

1.  Direct  materials  were  increased  to 
eliminate  a  rebate  included  in  materials. 

2.  G&A  expenses.were  revised  to 
correct  a  clerical  error. 

3.  Interest  expenses  were  recalculated 
without  the  expenses  incurred  by  the 
related  party  because  the  parties  did  not 
meet  the  requirements  for  consolidation. 

We  calculated  FMV  based  on  GIF 
prices  to  unrelated  customers  in  the 
home  market.  We  were  unable  to 
compare  VS.  sales  to  home  market 
sales  of  identical  merchandise  made  at 
the  same  level  of  trade  because 
respondent  failed  to  provide  the 
appropriate  information.  Accordingly, 
we  used  all  sales  of  identical 
merchandise  for  purposes  of  computing 
FMV.  We  made  deductions,  where 
appropriate,  for  inland  freight.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses.  We  added  U.S. 
commissions  and  deducted  from  FMV 
the  weighted-average  indirect  selling 
expenses,  up  to  the  amount  of  the  U.S. 
commission,  in  accordance  with  19  CFR 
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353.56(b)(2).  We  also  made  a 
circumstance-of-sale  adjustment  for 
differences  in  the  amount  of  value- 
added  tax.  Lastly,  we  made  an 
adjustment  for  physical  differences  in 
merchandise,  where  appropriate,  in 
accordance  with  19  CFR  353:57. 

C.  Ta  Chen 

We  excluded  certain  sales  of 
secondary  quality  merchandise  from  our 
analysis  because  these  were  made 
outside  of  the  ordinary  course  of  trade. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP.  we 
calculated  the  COP  based  on  the  sum  of 
Ta  Chen's  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  The 
submitted  COP  and  CV  data  were  relied 
upon,  except  in  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued: 

1.  For  COP  and  CV,  the  Department 
used  October  material  costs  for 
November  as  best  information  available 
because  a  significant  change  in 
materials  costs  was  not  explained  by 
the  adoption  of  new  standards. 

1.  For  COP  and  CV,  G&A  expenses 
were  revised  to  include  all  general 
expenses  which  had  not  been 
specifically  included  elsewhere  as 
selling  expenses  or  movement  charges. 

To  calculate  CV.  in  addition  to  the 
cost  of  materials  and  fabrication,  we 
used  the  actual  general  expenses  in 
accordance  with  section  773(e)(l)(B)(i) 
of  the  Act.  because  they  exceeded  the 
statutory  minimum  of  ten  percent.  For 
profit  in  CV,  we  applied  eight  percent  of 
the  combined  cost  of  materials, 
fabrication,  and  general  expenses, 
pursuant  to  section  773(e)(l){B)(ii)  of  the 
Act,  because  the  actual  amount  was  less 
than  the  statutory  minimum  of  eight 
percent. 

We  were  unable  to  compare  U.S.  sales 
to  home  market  sales  of  identical 
merchandise  made  at  the  same  level  of 
trade  because  respondent  failed  to 
provide  the  appropriate  information. 
From  FMV,  we  deducted  inland  freight 
and  discounts.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  both  home  market  price  and  CV 
comparisons  to  purchase  price  sales,  we 
made  circumstance-of-sale  adjustments 
for  credit  expenses,  warranty  expenses, 
bank  handling  charges,  and 
commissions  in  accordance  with  19  CFR 
353.56.  We  recalculated  U.S.  credit 
expenses  because  respondent 
incorrectly  calculated  the  average  home 
market  interest  rate  for  the  POI.  Since 
Ta  Chen's  subsidiary  collects  payment 
for  many  purchase  price  sales  on  behalf 
of  the  parent  company,  we  applied  the 


U.S.  interest  rate  which  we  recalculated 
for  ESP  sales  as  a  circumstance-of-sale 
adjustment  for  purchase  price  sales  as 
BIA.  We  recalculated  home  market 
credit  expenses  because  respondent 
incorrectly  calculated  the  average  home 
market  interest  rate  for  the  POI.  Because 
Ta  Chen  failed  to  adequately  explain 
warranty  expenses  in  light  of  damaged 
merchandise  discovered  after 
exportation,  as  BIA  we  used  the  export 
losses  reported  in  Ta  Chen's  financial 
statements.  We  made  adjustments, 
where  appropriate,  for  commissions 
paid  to  unrelated  parties  in  the  United 
States.  We  offset  these  commissions  by 
the  amount  of  indirect  selling  expenses 
incurred  in  the  home  market  by  Ta 
Chen.  We  recalculated  indirect  selling 
expenses  incurred  in  the  home  market 
by  reallocating  certain  expenses  as  G&A 
expenses  rather  than  sellmg  expenses. 
For  price  to  price  comparisons  only,  we 
also  made  a  circumstance-of-sale 
adjustment  for  differences  in  the  amount 
of  value-added  tax. 

For  both  home  market  price  and  CV 
comparisons  to  ESP  sales,  we  made  the 
following  deductions  in  accordance  with 
19  CFR  353.56.  We  recalculated  home 
market  credit  expenses  because 
respondent  incorrectly  calculated  the 
average  home  market  interest  rate  for 
the  POI.  Because  Ta  Chen  failed  to 
adequately  explain  warranty  expenses 
in  light  of  damaged  merchandise 
discovered  after  exportation,  as  BI.'\  we 
used  the  export  losses  reported  in  Ta 
Chen's  financial  statements.  We 
deducted  from  FMV  the  weighted- 
average  home  market  indirect  selling 
expenses,  including  inventory  carrying 
costs,  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales. 
We  also  made  adjustments,  where 
appropriate,  for  commissions  said  to 
unrelated  parties  in  the  United  States. 
We  offset  these  commissions  by  the 
amount  of  indirect  selling  expenses 
incurred  in  the  home  market  by  Ta 
Chen,  capped  by  the  use  of  U.S. 
commissions  and  indirect  selling 
expenses  for  U.S.  sales.  We  recalculated 
indirect  selling  expenses  incurred  in  the 
home  market  by  reallocating  certain 
expenses  as  G&A  expenses  rather  than 
selling  expenses.  For  price  to  price 
comparisons  only,  we  also  made  a 
circumstance-of-sale  adjustment  for 
differences  in  the  amount  of  value- 
added  tax. 

Lastly,  for  both  purchase  price  and 
ESP  sales,  we  made  an  adjustment  for 
physical  differences  in  merchandise, 
where  appropriate  for  price  to  price 
comparisons,  in  accordance  with  19  CFR 
353.57. 
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D.  YCI 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
YCI's  cost  of  materials,  fabrication, 
general  expenses,  and  packing.  The 
submitted  COP  and  CV  data  were  relied 
upon,  except  in  the  following  instances 
where  the  costs  were  not  appropriately 
quantified  or  valued: 

1.  For  COP  and  CV,  G&A  expenses 
were  revised  to  include  all  general 
expenses  which  had  not  been 
specifically  included  elsewhere  as 
selling  expenses  or  movement  charges. 
The  revised  amount  was  allocated  as  a 
percent  of  cost  of  sales. 

2.  For  COP  and  CV.  interest  expenses 
were  recalculated  as  a  percent  of  cost  of 
sales  in  the  1991  financial  statements. 
For  CV,  interest  expenses  were  reduced 
by  an  amount  attributed  to  maintaining 
trade  receivables  and  finished  goods 
inventory  since  imputed  credit  and 
inventory  holding  costs  were  included  in 
CV. 

To  calculate  CV,  in  addition  to  the 
cost  of  materials  and  fabrication,  we 
used  the  actual  general  expenses,  in 
accordance  with  section  773(e)(l)(B)(i) 
of  the  Act,  because  they  exceeded  the 
statutory  minimum  of  ten  percent.  For 
profit  in  CV,  we  applied  eight  percent  of 
the  combined  cost  of  materials, 
fabrication,  and  general  expenses, 
pursuant  to  section  773(e)(l)(B)(ii)  of  the 
Act,  because  the  actual  amount  was  less 
than  the  statutory  minimum  of  eight 
percent. 

Based  on  the  information  provided  by 
respondent,  we  were  unable  to  compare 
U.S.  sales  to  home  market  sales  made  at 
the  same  level  of  trade.  From  FMV,  we 
-  deducted  inland  freight  and  discounts. 
We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  of  Act. 

In  accordance  with  19  CFR  353.56,  we 
made  circumstance-of-sale  adjustments 
for  price-to-price  and  CV  comparisons 
for  credit  expenses  and  bank  handling 
charges.  We  recalculated  both  U.S.  and 
home  market  credit  because  respondent 
incorrectly  calculated  an  average 
interest  rate  for  the  POl.  For  price-to- 
price  comparisons  only,  we  also  made  a 
circumstance-of-sale  adjustment  for 
differences  in  the  amount  of  value- 
added  tax. 

Lastly,  for  price  to  price  comparisons, 
we  made  an  adjustment  for  physical 
differences  in  merchandise,  where 
appropriate,  in  accordance  with  19  CFR 
•  353.57.  We  calculated  two  such 
adjustments  which  were  missing  from 
the  product  concordance  based  on  BIA. 


Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  section  733(e)  of  the  Act. 
with  respect  to  imports  of  WSSP  from 
Taiwan.  Section  733(e)(1)  of  the  Act 
provides  that  critical  circumstances 
exist  if  we  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject. of  the  investigation 
over  a  relatively  short  period. 

It  has  been  the  Department's  practice 
to  consider  estimated  margins  of  25 
percent  or  greater  on  sales  to  uru-elated 
parties  and  estimated  margins  of  15 
percent  or  greater  on  sales  to  related 
parties  as  sufficient  proof  to  impute 
knowledge  of  dumping.  Since  for  all 
companies  the  weighted-average 
dumping  margins  fall  below  these 
percentages,  critical  circumstances  do 
not  exist.  Accordingly,  it  is  not 
necessary  to  determine  if  massive 
imports  exist. 

Wi'h  respect  to  firms  covered  by  the 
"All  Other"  rate,  we  have  determined 
that  imports  of  WSSP  have  not  been 
massive  over  a  relatively  short  period  of 
time.  As  such,  we  determine  that  critical 
circumstances  do  not  exist  for  those 
firms. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  WSSP  from  Taiwan,  except 
those  of  CTI,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 


dumping  margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  weighted- 
average  dumping  margins  are  as 
follows: 


Manutacturer/producar/exporter 

Weighied- 
avara^e 
margm 

rham  Tnh  Infkistfv  Co    Ltd 

0.00 

Jaung  Vuann  Entefpnse  Co.,  Ltd 

Ta  Chen  Stainless  Pipe  Co.,  Ltd _ 

Yeun  Ctryang  Induslnal  Co.,  Lld.._ 

A*  Others.. — ~ - 

3.58 

12.11 

^31 

6.49 

rrC  Notification  In  accordance  with 
section  733(0  of  the  Act,  we  have 
notified  the  ITC  of  our  determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

As  stated  above,  in  accordance  with 
19  CFR  353.20(b).  YCI.  which  accounts 
for  a  significant  portion  of  the 
merchandise  covered  by  this 
proceeding,  has  requested  that  in  the 
event  of  an  affirmative  determination 
the  Department  postpone  the  final 
determination.  Accordingly,  we  are 
postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  September 
22, 1992.  and  rebuttal  briefs  no  later  than 
September  29, 1992.  In  accordance  with 
19  CFR  353.38(b).  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  October  1. 1992,  at  9:30  a.m.  at 
the  U.S.  Department  of  Commerce,  room 
3708, 14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Conunerce.  room  B-099,  within  ten  days 


of  the  publication  of  this  notice  in  the 
Federal  Register.  Requests  should 
contain  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673(f))  and  19  CFR  353.15. 

Dated:  June  15, 1992. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  92-14641  Filed  6-19-92;  8:45  am] 
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(C-489-502] 

Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  From  Turkey 
Determination  Not  To  Revoke 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  determination  not  t(^ 
revoke  countervailing  duty  order. 

summary:  The  Department  of  | 

Commerce  is  notifying  the  public  of  its' 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Turkey. 
EFFECTIVE  DATE:  June  22, 1992. 
FCR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Michael  Rollin,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 
March  13, 1992,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (57  FR 
8862)  its  intent  to  revoke  theHj 
countervailing  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube 
products  from  Turkey  (51  FR  7984; 
March  7, 1986). 

In  accordance  with  19  CFR 
335.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  consecutive 
anniversary  month.  We  have  not 
received  a  request  for  an  administrative 
review  of  the  order  for  at  least  four 
consecutive  annual  anniversary  months. 

On  March  30, 1992,  petitioners 
objected  in  a  timely  manner  to  our 
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intent  to  revoke  the  order.  Therefore,  we 
no  longer  intend  to  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  June  12. 1992 
loseph  A.  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
[PR  Doc.  92-14642  Filed  6-l»-92:  8:45  am] 

BIUJNG  COOE  3510-OS-4I 


National  Institute  of  Standards  and 
Techrtology 

(Docket  No.  920541-2141] 

Membership  in  Open  Systems 
Interconnection  Testing  and 
Certification  Policy  Council 

agency:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  notice  armounces  that 
the  National  Institute  of  Standards  and 
Technology  (NIST)  is  considering 
becoming  a  member  of  the  Open 
Systems  Interconnection  (OSI)  Testing 
and  Certification  Policy  Council  and 
request  public  comments  as  to 
advisability  of  its  doing  so. 
DATES:  Written  comments  will  be 
considered  if  received  at  the  address 
specified  in  the  ADDRESS  section  below 
by  September  8, 1992.  Commenters  must 
include  their  name,  address,  telephone/ 
facsimile  number(s)  and  affiliation,  if 
any. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Michael  D.  Hogan, 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Technology  Building,  room  B368, 
Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  D.  Hogan,  telephone  301- 
975-2926.  facsimile  301-948-1748. 
SUPPLEMENTARY  INFORMATION:  The  OSI 
Testing  and  Certification  Policy  Council 
was  established  in  May  1991  by  the 
Computer  Business  Equipment 
Manufacturers  Association  and  the 
Corporation  for  Open  Systems  as  a 
voluntary  organization  of  public  and 
private  sector  entities  to  provide  a  North 
American  focal  point  for  the 
development,  coordination  and 
harmonization  of  policy  as  it  pertains  to 
worldwide  OSI  testing  and  certification. 
The  objective  of  the  Council  is  to 
accelerate  the  deployment  of  OSI 
products  through  the  establishment  of 
mutual  recognition  between  North 
American  and  other  national/region  test 
and  certification  programs  regarding  the 
acceptance  of  standards,  test  suites, 
accreditation,  testing  and  certification. 


The  Council's  charter  is  reprinted  at  the 
end  of  this  notice. 

The  Canadian  Interest  Group  on  Open 
Systems  became  the  third  member  of  the 
Council  in  February  1992. 

From  the  Council's  inception,  NIST 
has  participated  in  Council  meetings 
and  activities  in  furtherance  of  its 
responsibilities  under  section  3(b)(1)  of 
the  Computer  Security  Act  of  1987, 15 
U.S.C.  278g-3(b)(l),  to  assist  the  private 
sector  in  using  and  applying  the  results 
of  NISTs  computer  standards  programs 
and  activities.  The  NIST  condufcts  a 
variety  of  ongoing  activities,  including 
testing,  to  develop  and  implement  OSI 
standards. 

The  NIST  is  now  considering 
becoming  a  member  of  the  Council. 
There  are  no  costs  associated  with 
becoming  a  member.  Council 
membership  by  NIST  would  foster 
public  and  private  sector  cooperation  in 
obtaining  world-wide  harmonization  of 
testing  for  OSI  products.  If  NIST 
becomes  a  member,  the  Council's  ability 
to  harmonize  world-wide  testing  for  OSI 
products  should  be  enhanced  because 
other  national/regional  test  and 
certification  programs  will  more  readily 
recognize  the  Council  as  being 
representative  of  North  American  public 
and  private  sector  interests. 

Dated:  June  17. 1992. 
)ohn  W.  Lyona, 

Director, 

OSI  Testing  and  Certification  Policy  Council 
Charter 

7.  Mission 

The  OSI  Testing  and  Certification  Policy 
Council  is  a  voluntary  organization  of  public 
and  private  sector  entities  with  the  following 
mission: 

"To  provide  the  North  American  focal 
point  for  the  development,  coordination  and 
harmonization  of  policy  as  it  pertains  to 
worldwide  OSI  testing  and  certification. " 

2.  Objective 

To  accelerate  the  deployment  of  OSI 
products  through  the  establishment  of  mutual 
recognition  between  the  North  American  and 
other  national/regional  test  and  certification 
programs,  regarding  the  acceptance  of 
standards,  test  suites,  accreditation,  testing 
and  certification.' 

3.  Membership  Eligibility 

The  membership  in  the  Council  is  open  to 
North  American  organizations  representing 
industry  consensus  groups'  and  relevant 


'  Membership  is  open  to  organizations  that  can 
contribute  lo  the  objectives  and  mission  of  the 
Council. 
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government  activities  with  an  Interest  In  the 
objectives  of  the  Council.  The  membership 
implies  a  commitment  to  contribute  actively 
to  the  work  of  the  Council. 

A  member  organization  shall  identify  in 
writing  the  names  of  its  official 
representatives.  Each  member  organization 
may  have  three  seats  on  the  Council,  with 
one  vote  per  organization. 

4.  Organization 

4.1.  Mode  of  Operation 
The  OSI  Testing  and  Certification  Policy 

Council  shall  generally  operate  in  member 
meetings  called  approximately  once  every 
two  months.  Members  may  invite  guests  as 
they  deem  necessary.  The  meetings  shall  be 
chaired  on  an  annual  rotatmg  basis  to  be 
determined  by  the  representatives  of  the 
member  organizations. 

The  organization  to  perform  the  secretariat 
functions  will  be  determined  by  the  chair. 
The  specific  administration  functions  to  be 
performed  Include  meeting  arrangements, 
archiving,  handling  of  inquiries,  publication 
of  materials,  media  relations.  Whenever 
possible,  all  external  relations  issues  shall  be 
directed  to  the  current  chair. 

4.2.  Meetings 
Meetings  shall  be  called  and  noticed  by  the 

current  chair.  Special  meetings  may  also  be 
called  at  any  time  as  follows: 

— By  the  chair,  or 

— ^The  lesser  of;  50%  of  the  membership  or 

three  other  members. 

The  Council  may  from  time  to  time  decide 
to  form  task  forces  on  specific  subjects 
related  to  the  policy.  The  Council  shall 
appoint  a  chair  of  each  task  force  who  »vill  be 
responsible  before  the  Council  for  planning 
and  coordination  of  the  task,  and  for  the 
delivery  of  results. 

4.3.  Policy  Submissions 
In  addition  to  task  forces,  any  member  of 

the  Council  shall  be  encouraged  to  submit 
proposals  for  the  Policy  Statements  and/or 
actions.  The  proposals  shall  be  submitted  by 
the  initiating  organization  at  least  three 
weeks  prior  to  the  next  meeting  and  directed 
to  all  members  on  record,  and  to  the  current 
secretariat  for  inclusion  in  the  agenda.  A 
submission  shall  include,  as  a  minimum,  its 
title,  proposed  contents  of  the  statement  or 
work  item,  and  a  brief  justification  of  the 
proposal.  All  submissions,  whether  accepted 
or  not,  shall  be  placed  in  the  Council's 
archives.  Urgent  submissions  may  be 
delivered  at  a  meeting  and  processed  at  the 
Council's  discretion. 

4.4.  Approval  of  Policy 
A  motion  on  a  Policy  Statement  shall  be 

appfoved  by  a  unanimous  vole  of  all  Council 
members.  All  olher  motions  shall  be 
approved  by  a  simple  majority  of  those  who 
are  present  at  the  meeting,  each  member 
organization  having  one  vote  or  having  the 
right  to  abstain. 

4.5.  Amendments 
This  charter  shall  be  amended  by  two- 
thirds  vote  of  the  current  member 
organizations  at  any  properly  called  and 
noticed  Council  meeting  at  which  a  quorum  is 
present  (50%  of  membership). 


5.  Termination  of  Membership 

Membership  of  the  Council  is  terminated  In 
one  of  two  ways: 

•  A  member  advises  the  Council  of  its 
intent  to  terminate,  or 

•  The  Council  votes  to  terminate  a 
membership  based  upon  non-attendance  at 
three  consecutive  Council  meetings. 

|FR  Doc.  92-14643  Filed  6-19-92;  8:45  am] 

BtLUMQ  CODE  SSIO-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Rshery  Management 
Council;  Put>llc  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  its 
Committees  will  meet  on  July  13-16, 
1992,  at  the  Cheeca  Lodge,  Mile  Marker 
82,  Post  Office  Box  527,  Islamorada.  FL. 
telephone:  (305)  664-4661.  The  agenda  is 
as  follows: 

Council 

The  Council  will  convene  on  July  15  at 
8:30  a.m.  and  recess  at  5  p.m.  Council 
agenda  items  and  the  times  allocated  for 
discussion  are  as  follows: 

From  8:45  a.m.  toll  a.m.:  Hear  public 
testimony  on  the  Tortugas  Shrimp 
Sanctuary  and  Grouper  FisheiTf  Areas 
including  Stressed  Area  Changes  and 
Longline/Buoy  Area  Changes; 

Note:  Testimony  cards  must  be  turned  In  to 
staff  before  the  start  of  public  testimony; 

From  11  a.m.  to  11:30  a.m.:  Receive  the 
Shrimp  Management  Committee  report: 

From  1  p.m.  to  4:45p.m.:  Receive  the 
Reef  Fish  Management  Committee 
report;  and 

From  4:45p.m.  to  5p.m.:  Receive  the 
Advisory  Panel  (AP)  Selection 
Committee  report  (in  Closed  Session). 

The  Council  wiU  reconvene  at  8:30 
a.m.  on  July  16  and  continue  with  its 
agenda  as  follows: 

From  8:30  a.m.  to  10:15  a.m.:  Discuss 
the  Florida  Keys  National  Marine 
Sanctuary; 

From  10:15a.m.  to  11:30a.m.:  Receive 
reports  from  Committees: 

1.  Budget  Committee  (10:15  a.m.  to 
10:45  a.m.): 

2.  Mackerel  Management  Committee 
(10:45  a.m.  to  11  a.m.); 

3.  Habitat  Protection  Committee  (11 
a.m.  to  11:15  a.m.); 

4.  Administrative  Policy  Committee 
(11:15  a.m.  to  11:30  a.m.);  and 

From  11:30  a.m.  to  12p.m.:  Receive 
Enforcement  and  Director's  reports. 
Adjournment  will  be  at  12  p.m. 


Committees 

The  AP  Selection  Committee  will  meet 
on  July  13  at  1  p.m.  (in  Closed  Session). 
The  Budget  Committee,  the  Mackerel 
Management  Committee,  and  the 
Administrative  Policy  Committee  will 
convene  their  meetings  at  1  p.m.  and 
adjourn  at  5:15  p.m.  The  meetings  will 
reconvene  on  July  14  at  8  a.m.  with  the 
Habitat  Protection  Committee,  the 
Shrimp  Management  Committee,  the 
Reef  Fish  Management  Conunittee 
reports.  The  Committee  meetings  will 
adjourn  at  5  p.m. 

For  more  information  contact  Wayne 
E.  Swingle.  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  West  Kennedy  Boulevard,  suite 
331.  Tampa,  FL;  telephone:  (813)  228- 
2815. 

Dated:  )une  16, 1992. 
Alfred ).  Bilik. 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management  National. '  | 
Marine  Fisheries  Service. 
(FR  Doc.  92-14552  Filed  6-19-92;  8:45  ami 

BiLUNQ  COOC  SS10-22-«l 


Gulf  of  Mexico  Fishery  Management 
Council;  Addition  to  Publtc  Meeting 
Agenda 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce.  I 

Notice  of  and  the  agenda  for  a  public 
meeting  of  the  Gulf  of  Mexico  Fishery 
Management  Council's  Mississippi/ 
Louisiana  Habitat  Protection  Advisory 
Panel  were  originally  published  in  the 
Federal  Register  at  57  FR  24473  on  June 
9, 1992.  Another  item  has  been  recently 
added  to  the  agenda.  The  addition  is 
noted  below;  all  other  information 
originally  published  on  June  9. 1992. 
remains  unchanged. 

Addition 

Discuss  the  responsibilities  and 
activities  of  the  Louisiana  Department  of 
Wildlife  and  Fisheries'  Habitat 
Conservation  Division. 

For  more  information  contact  Wayne 
E.  Swingle.  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  suite  331,  Tampa. 
FL;  telephone:  (8l3J  228-2815. 

Dated:  June  16, 1992. 
Alfred ).  Biiik. 

Acting  Director  of  Office  Fisheries 
Conservation  and  Management,  National     , 
Marine  Fisheries  Service. 
(FR  Doc.  92-14553  Filed  6-19-92;  8:45  am) 
MtxiNacooc  ISW-tS-M 
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Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Scientific  and 
Statistical  Committee  (SSC)  will  hold  a 
meeting  on  June  29-30. 1992,  at  the  II 
Fresco  Restaurant,  Ward  Centre,  1200 
Ala  Moana  Boulevard,  Honolulu,  HI. 
The  meeting  will  begin  at  8  a.m..  on  each 
day.  The  agenda  is  as  follows: 

Discussion  and  recommendations  to 
the  Council  regarding: 

Oahu  Creel  Survey  results  and  the 
data  amendment  to  Pelagics  Fishery 
Management  Plan  (FMP); 

Crustaceans:  Status  of  the 
Northwestern  Hawaiian  Islands  (NWHIJ 
lobster  fishery  and  1992  quota 
management  program; 

Bottomfish:  Status  of  the  NWHI 
bottomfish  fishery  (1991  annual  report), 
limited  entry  and  regulatory  amendment 
for  protected  species  workshop  for  the 
NWHI  Mau  Zone,  extension  of  fishing 
moratorium  at  Hancock  Seamounts; 

Pelagica:  Status  of  fishery  (1991 
annual  report),  status  of  request  to 
modify  longline  area  closure,  future  of 
Hawaii  longline  moratorium,  limited 
entry/moratorium  for  non-longline 
Hawaii  fisheries,  status  of  tuna- 
inclusion  amendment,  and  status  of 
amendment  that  defines  longlines  and 
requires  provisions  for  observers  and 
vessel  tracking  system; 

Program  Planning:  Discuss  limited 
entry  and  permit  transferability  issues, 
blue  marlin  workshop,  billfish  and  tuna 
research;  and 

Native  Rights:  Status  of  amendment 
to  Pelagics  FMP  establishing  native 
rights,  status  of  legal  opinion  for 
American  Samoa,  Guam  and  the 
Northern  Mariana  Islands. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  suite  1405,  Honolulu, 
HI  96813;  telephone:  (808)  523-1368;  fax: 
(808)  526-0824. 

Dated:  June  16. 1992. 
Alfred  |.  BiHk, 

Acting  Director  of  Off  ice  Fisheries 
Conservation  and  Management,  National 
Marine  Fisfieries  Service. 
[FR  Doc.  92-14554  Filed  6-19-92:  8:45  am] 
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Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council  (Council)  will  hold 


its  77th  public  meeting  on  June  30  and 
July  1-2, 1992.  The  Council  will  meet  on 
July  1-2  beginning  at  8  a.m.  each  day,  in 
the  Ala  Moana  Hotel,  410  Atkinson 
Drive,  Honolulu,  HI. 

On  June  30,  the  Council's  Standing 
Committees  will  meet  in  either  the 
Hawaii  Department  of  Land  and  Natural 
Resource  Boardroom,  Kalanimoku 
Building  Boardroom,  1151  Punchbowl 
Street,  Honolulu,  HI,  or  the  Hawaii 
Maritime  Center,  Pacific  Room,  Pier  7, 
Honolulu  Harbor,  Honolulu,  HI  (call 
Council  for  details  on  times  and 
location). 

Draft  Council  Agenda:  Receive  reports 
from  Council  Members  and 
representatives  of  fishery  agencies  and 
organizations.  Receive  reports  on 
domestic  and  foreign  fishing 
enforcement  and  fishery  management 
plans.  Committees  will  consider  the 
following  items. 

Crustaceans:  (1)  Status  of  the 
Northwestern  Hawaiian  Islands  (NWHI) 
lobster  fishery  (1991  annual  report  and 
research  results);  and  (2)  1992  quota 
management  program. 

Bottomfish:  (1)  Status  of  NWHI 
bottomfish  fishery  (1991  annual  report); 
(2)  limited  entry  and  regulatory 
amendment  for  protected  species 
workshop  for  NWHI  Mau  Zone;  and  (3) 
extension  of  fishing  moratorium  at 
Hancock  Senmounts. 

Pelagics:  (1)  Status  of  fishery  (1991 
aimual  report);  (2)  status  of  request  to 
modify  longline  area  closure;  (3) 
planning  for  amendments  that  will  (a) 
supersede  the  current  Hawaii  longline 
moratorium,  and  (b)  address  limited 
entry  or  moratorium  for  non-longline 
Hawaii  fisheries;  (4)  status  of  tima- 
inclusion  amendment;  (5)  status  of 
amendment  that  defines  longlines, 
requires  provisions  for  observers  and 
vessel  tracking  system  on  longline 
vessels. 

Program  Planning:  (1)  Discussion  of 
mandatory  reporting  of  catch  and  effort 
by  all  user  groups  catching  Pelagic 
Management  Unit  Species;  (2)  permit 
transferability  issues;  (3)  blue  marlin 
workshop;  and  (4)  billfish  and  tuna 
research  and  management. 

Fishery  Rights  of  Indigenous  People: 
Status  of  amendment  to  Pelagics  FMP 
establishing  native  rights;  (2)  status  of 
legal  opinion  for  American  Samoa, 
Guam  and  Northern  Mariana  Islands. 

Other 

(1)  Administrative  matters  (incl. 
revision  of  SOPP);  and  (2)  other 
business.  There  will  be  opportunity  for 
public  comment  regarding  each  topic 
and  decision-making  may  follow. 

For  more  information  contact  Kitty  M. 
Simonds,  Executive  Director,  Western 


Pacific  Fishery  Management  Council. 
1164  Bishop  Street,  suite  1405.  Honolulu, 
HI  96813;  telephon^808)  523-1368;  fax: 
(808)  528-0824.        > 

Dated:  )une  16. 1992. 
Alfred ).  Bilik. 

A  ctirtg  Director  of  Office  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-14555  Filed  6-19-92;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 


AcnON:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Defense  FAR  Supplement,  Subpart 
223.70,  Hazardous  Waste  Disposal;  and 
section  252.223-7005;  OMB  Control 
Number  0704-0343. 

Type  of  Request  Extension. 

Average  Burden  Hours/minutes  Per 
Response:  30  minutes. 

Responses  Per  Respondent- 1. 

Number  of  Respondents:  45. 

Annual  Burden  Hours:  22.5. 

Annual  Responses:  45. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  performing 
offsite  hazardous  waste  treatment  or 
disposal  services  for  DoD,  to  verify  that 
such  contractors  have  adequate  liability 
insurance  or  financial  assurance  to 
cover  sudden  and  non-sudden 
accidental  occurrences,  in  accordance 
with  section  331  of  the  FY  1992  DoD 
AuthorizaUon  Act  (Pub.  L  102-190). 

Affected  Public:  Businesses  or  other 
for-profit  organizations;  Small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondents  Obligation:  Mandatory. 

Desk  Officer  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
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DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204.  Arlington.  Virginia  22202- 
4302. 

Dated:  June  17. 1992. 
L  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc  92-14587  Filed  6-19-92;  8:45  am| 

BILUNO  COOC  3aiO-01-M 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  Delete  and  Amend 
Systems  of  Records 

agency:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Delete  and  amend  systems  of 

records. 


SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  delete  three  and 
amend  12  existing  systems  of  records  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974.  (5  U.S.C. 
552a],  as  amended. 
DATES:  The  deleted  systems  are 
effective  June  22. 1992.  The  amended 
systems  will  be  effective  July  22. 1992, 
imless  comments  are  received  which 
result  in  a  contrary  determination. 
ADDRESS:  Send  any  comments  to  the  Air 
Force  Access  Programs  Manager,  SAF/ 
AAIA.  The  Pentagon,  Washington.  DC 
20330-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  H.  Gibson,  at  (703)  697-3491 
or  DSN:  227-3491. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  record 
systems  notices  subject  to  the  Privacy  ' 
Act  of  1974,  as  amended,  (5  U.S.C.  552a), 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22332  May  29, 1985  [DOD  Compilation. 

changes  follow) 
50  FR  24672  |un.  12. 1985 
50  FR  25737  Jun.  21, 1985 
50  FR  46477  Nov.  Oa  1985 

50  FR  50337  Dec.  10. 1985 

51  FR  4531  Feb.  05. 1986 
51  FR  7317  Mar;  05. 1986 
51  FR  16735  May  06, 1986 
51  FR  18927  May  23. 1986 
51  FR  41382  Nov.  14, 1986 

51  FR  44332  Dec.  09. 1986 

52  FR  11845  Apr.  13. 1987  ^ 

53  FR  24354  !un.  28, 1988 
53  FR  45800  Nov.  14. 1988 
53  FR  50072  Dec  13, 1988 

53  FR  51301  Dec.  21,  1988 

54  FR  10034  Mar.  09, 1989 
54  FR  43450  Oct.  25,  1989 

54  FR  47550  Nov.  15, 1989 

55  FR  21770  May  29. 1990 

55  FR  21900  May  30, 1990  (Updated  Mailing 

Addresses) 
55  FR  27868  Jul.  08, 1990 
55  FR  28427  juL  11, 1990 


55  FR  34310  Aug.  22, 1990 
55  FR  38126  Sep.  17, 1990 
55  FR  42825  Oct.  22. 1990 

55  FR  52072  Dec.  19,  1990 

56  FR  1990  Jan.  18, 1991 
56  FR  5804  Feb.  13, 1991 
56  FR  12713  Mar.  27, 1991 
56  FR  23054  May  20, 1991 
56  FR  23876  May  24, 1991 
56  FR  26800  Jun.  11, 1991 
56  FR  31394  Jul.  10, 1991  (Updated  Index 

Guide) 
56  FR  32181  Jul.  15,  1991 

56  FR  63718  Dec.  05, 1991 

57  FR  1907  Jan.  16, 1992 

The  deleted  and  amended  systems  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  wliich  requires  the  submission 
of  an  altered  system  report.  The  specific 
changes  to  the  systems  of  records  being 
amended  are  set  forth  below,  followed 
by  the  systems  of  records  notices 
published  in  their  entirety. 

Dated:  June  10, 1992. 
L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Office.  Department  of  Defense. 

Detetlons 
F035  SAC  C 

SYSTEM  NAME:  Public  Affairs  Personnel 
Background  Record,  (50  FR  22421,  May  29, 
1985). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future. 

F050  SAC  A 

SYSTEM  NAME:  ADP  Training  Management 
System,  (51  FR  44336,  December  9, 1986). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future. 

F050  SAC  C 

SYSTEM  NAME:  Operation  Personnel  Training 
Management.  (50  FR  22457,  May  29, 1985). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future. 

AmendmentK 
F035  AF  MP  D 

SYSTEM  NAME: 

Officer  Effectiveness  Report  (OER)/ 
Airman  Performance  Report  (APR) 
Appeal  Case  Files,  (50  FR  44333. 
December  9, 1986). 

CHANGES: 
SYSTEM  NAME: 

Delete  current  name  and  replace  with 
"Officer  Performance  Report  (OPR)/ 
Enlisted  Performance  Report  (EPR) 
Appeal  Case  Files." 


SYSTEM  location: 

Delete  entry  and  replace  with  "Air 
Force  Military  Personnel  Center 
(AFMPC).  Randolph  Air  Force  Base.  TX 
78150-6001:  Air  Reserve  Personnel 
Center  (ARPC),  Denver,  CO  80280-5000, 
and  Consolidated  Base/Reserve 
Personnel  Offices  (CBPO/CRPOs), 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Copy 
of  individual  application,  supporting 
documents,  endorsements  by  the 
CBPOs/CRPOs  and  correspondence 
reflecting  the  board's  decision  on  the 
case,  and  other  official  records." 

AUTHORrrV  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by, 
implemented  by  Air  Force  Regulation 
31-11,  Correction  of  Airman  and  Officer 
,  Evaluation  Reports." 

PURPOSE(S): 

Delete  entry  and  replace  with  'To 
answer  individual  inquiries  concerning  a 
particular  appeal.  At  AFMPC  and  ARPC 
levels,  records  are  used  as  a  basis  for 
consideration  in  preparation  of  Air  Staff 
advisory  opinions  on  OPR/EPR 
appeals." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"AFMPC  and  ARPC  case  files  are 
maintained  for  three  calendar  years 
from  date  of  last  action  as  indicated  in 
the  file,  then  destroyed.  At  CBPOs/ 
CRPOs  files  are  maintained  for  two 
calendar  years  from  date  of  last  action 
as  indicated  in  the  file,  then  destroyed. 
Destruction  is  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Assistant  Deputy  Chief  of  Staff  for    . 
Personnel,  HQ  AFMPC.  Randolph^Air 
Force  Base,  TX  78150-6001." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  /Assistant  Deputy  Chief 
of  Staff  for  Personnel.  HQ  AFMPC, 
Randolph  Air  Force  Base,  TX  78150-6001 
or  the  CBPO/CRPO  where  appeal  was 
processed." 


RECORD  ACCESS  PROCEDURES: 

"  Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel,  HQ  AFMPC,  Randolph  Air 
Force  Base,  TX  78150-6001  or  to  the 
CBPO/CRPO  where  appeal  was 
processed." 

coNTEsrma  record  procedures: 

Delete  entry  and  replace  with  "The 
Air  Force  rules  for  access  to  records  and 
for  contesting  and  appealing  initial 
agency  determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager." 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Member's  application,  endorsements 
by  CBPO/CRPO,  official  records  and 
documents  fix»m  other  sources,  and 
correspondence  reflecting  the  appeal 
board's  decision.  Also,  when  applicable, 
Air  Staff  advisory  opinions  furnished 
the  Air  Force  Board  for  Correction  of 
Military  Records  under  the  provisions  of 
Air  Force  Regulation  31-3,  Air  Force 
Board  for  Correction  of  Military 
Records." 


F035  AF  MP  0 

SYSTEM  name: 

Officer  Performance  Report  (OPR)/ 
Enlisted  Performance  Report  (EPR) 
Appeal  Case  Files. 

system  location: 

Air  Force  Military  Personnel  Center, 
Randolph  Air  Force  Base,  TX  78150- 
6001;  Air  Reserve  Persormel  Center, 
Denver,  CO  80280-5000,  and 
Consolidated  Base/Reserve  Personnel 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

categories  of  individuals  covered  by  the 

system: 

Present  and  former  officers  and 
airmen  of  the  Regular  Air  Force,  the  Air 
Force  Reserve  and  the  Air  National 
Guard  who  appeal  for  correction  of 
records. 

CATEGORIES  OF  RECORDS  Nl  THE  SYSTEM: 

Copy  of  individual  application, 
supporting  documents,  endorsements  by 
the  CBPOs/CRPOs  and  correspondence 
reflecting  the  board's  decision  on  the 
case,  and  other  official  records. 


AUTNOMTV  FOR  MAMfdUNCt  O^  TNI 
SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
implemented  by  Air  Force  Regulation 
31-11,  Correction  of  Airman  and  Officer 
Evaluation  Reports. 

PURPOSE(S): 

To  answer  individual  inquiries 
concerning  a  particular  appeal.  At 
AFMPC  and  ARPC  levels,  records  are 
used  as  a  basis  for  consideration  in 
preparation  of  Air  Staff  advisory 
opinions  on  OPR/EPR  appeals. 

ROUTINE  USES  OF  RECORDS  MAINTAiNED  IN 
THE  SYSTEM,  mCLUOING  CATEOORIES  OF 
U^ERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEMS: 

STORAGE: 

Maintained  in  visible  Hie  binders/ 
cabinets. 

RETRIEVABILrrV: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

AFMPC  and  ARPC  case  files  are 
maintained  for  three  calendar  years 
from  date  of  last  action  as  indicated  in 
the  file,  then  destroyed.  At  CBPOs/ 
CRPOs  files  are  maintained  for  two 
calendar  years  from  date  of  last  action 
as  indicated  in  the  file,  then  destroyed. 
Destruction  is  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Randolph  Air  Force  Base,  TX 
78150-6001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Assistant  Deputy  Chief 
of  Staff  for  Personnel,  Randolph  Air 
Force  Base,  TX  78150-6001  or  to  the 
CBPO/CRPO  where  appeal  was 
processed.  Official  mailing  addresses 


are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Randolph  Air  Force  Base.  TX 
78150-6001  or  to  the  CBPO/CRPO  where 
the  appeal  was  processed.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Member's  application,  endorsements 
by  CBPO/CRPO.  official  records  and 
documents  from  other  sources,  and 
correspondence  reflecting  the  appeal 
board's  decision.  Also,  when  applicable. 
Air  Staff  advisory  opinions  furnished 
the  Air  Force  Board  for  Correction  of 
Military  Records  under  the  provisions  of 
Air  Force  Regulation  31-3,  Air  Force 
Board  for  Correction  of  Military 
Records." 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEMS: 

None. 
F035  AFRES  A 

SYSTEM  NAME: 

Personnel  Interview  Record,  (50  FR 
22393,  May  29. 1985). 

CHANGES: 
SYSTEM  location: 

Delete  entry  and  replace  with  "All  Air 
Force  Reserve  recruiting  locations." 


AUTHORmr  FOR  MAMiTENANCE  OF  THE 
SYSTEM: 

Change  "10  U.S.C.  8012"  to  10  US  C. 
8013,"  and  add  to  end  of  entry  "and 
Executive  Order  9397." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  published  at  the 
begirming  of  the  agency's  compilation  of 
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record  system  notices  apply  to  this 

system." 

*        •        •        «        • 

retrievabiuty: 

Delete  the  word  "Filed"  and  insert 
"Retrieved." 

safeguards: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets." 
.        «        •        •        • 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
•Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should-address 
inquiries  to  the  system  manager." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appeaUng  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager." 
.        •        •        •        * 

F035  AFRES  A 

.     SYSTEM  NAME: 

Personnel  Interview  Record. 

SYSTEM  location: 

All  Air  Force  Reserve  recruiting 
locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

AH  USAF  Reserve  non  prior  service 
and  prior  service  apphcants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  on  military  and  civilian  history 
for  interviewing  and  tentatively 
qualifying  a  prospect. 

AUTHORPfY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 
and  Executive  Order  9397. 

PURPOSE(S): 

Used  for  interviewing. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 

system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  case  files. 

retrievabiuty: 

Retrieved  by  name  and  Social 
Security  Number  (SSN). 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  1  year  after 
cutoff  for  permanently  disqualified 
applicant,  or  1  year  after  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  HQ  AFRES/RS.  Robins 
AFB.  GA  31098-6001. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Commander,  HQ 
AFRES/RS.  Robins  AFB.  GA  31098- 
6001. 


F035  AFRES  B 
SYSTEM  NAME: 

Recruiters  Automated  Management 
System  (RAMS).  (51  FR  44334.  December 
9. 1986). 

CHANGES: 
SYSTEM  location: 

Delete  entry  and  replace  with 
"Headquarters,  Air  Force  Reserve, 
Robins  AFB,  GA  31098-6001,  and  input 
and  output  terminals  located  at  each 
Reserve  recruiting  operating  location. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices." 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  HQ  AFRES/RS.  Robins 
AFB.  GA  31098-6001. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Changes  "10  U.S.C.  8012"  to  "10  U.S.C. 
8013."  and  add  to  end  of  entry  "and 
Executive  Order  9397." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Delete  entry  and  replace  with 
"Records  maintained  in  a  mainframe 
computer  system  at  HQ  Air  Force 
Reserve,  Robins  AFB,  GA  and  on  paper 
output  products  at  each  Recruiting 
operating  location." 

RETRIEVABIUTY: 

Delete  the  word  "Filed"  and  insert 
"Retrieved." 


NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Commander,  HQ 
AFRES/RS.  Robins  AFB.  GA  31098.      " 

Requests  must  contain  full  name  and 
current  mailing  address." 

RECORD  ACCESS  PROCEDURES:         , 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander.  HQ  AFRES/RS.  Robins 
AFB.  GA  31098. "     - 
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COMTESTINO  mCOflO  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appeahng  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager." 


F035  AFRES  B 

SYSTEM  NAME: 

Recruiters  Automated  Management 
System  (RAMS). 

SVSTEM  LOCATION: 

Headquarters,  Air  Force  Reserve  (HQ 
AFRES),  Robins  AFB.  GA  31098-6001, 
and  input  and  output  terminals  located 
at  each  Reserve  recruiting  operating 
location.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 

system:      i  t 

Current  or  former  officers  and  enhsted 
personnel  from  all  branches  of  the 
services  making  application  for 
assignment  to  the  Air  Force  Reserve; 
non  prior  service  personnel  making 
application  for  the  Air  Force  Reserve; 
and  Air  Force  personnel  on  Reserve 
recruiting  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  for  high  school  seniors  who 
are  Armed  Services  Vocational  Aptitude 
Battery  tested  and  meet  the  basic  Air 
Force  Reserve  enlistment  criteria 
showing  name,  mailing  address,  test 
scores,  and  location  of  high  school. 
Enlistment  processing  records  for  prior 
service  Air  Force  and  other  military 
services,  and  non  prior  service 
personnel  showing  name.  Social 
Security  Number  (SSN),  mailing  address, 
ZIP  Code,  educational  level,  processing 
date,  lead  source  code,  and  other 
personal  data  such  as  date  of  birth,  sex, 
phone  number,  number  of  years  of  prior 
service,  Military  Occupation  (MOS) 
Specialty  or  Air  Force  Specialty  Code 
(AFSC)  held,  duty  AFSC.  and  date  of 
enlistment.  Resumes  and  other  data 
elements  to  record  name,  date  of  birth, 
service  dates,  assignment  status,  grade, 
salary,  promotion  and  step  increase 
dates,  occupational  series,  AFSC  or 
MOS,  skill  level,  position  title, 
educational  level,  professional/scientiflc 
status,  special  training  awards, 
publications,  handicap,  minority  and  sex 
codes. 


AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

10  U.S.C  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by, 
and  10  U.S.C.  503,  Enlistments: 
Recruiting  campaigns,  and  Executive 
Order  9397. 

PURP08E(S): 

Provides  data  concerning  the 
professional  qualifications  for  selection 
and  utilization  of  personnel,  for  position 
management  and  to  perform  certain 
scientific  and  technical  research  efforts 
in  program  support. 

To  furnish  leads  to  field  recruiters 
from  various  advertising  campaigns  and 
other  sources.  To  track  leads  to  ensure 
follow-up  by  recruiters.  To  provide 
recruiters  with  management  tools  to 
follow-up  on  recruiting  programs.  To 
determine  which  sources  of  leads 
produce  the  greatest  number  of 
accessions.  To  provide  a  system  by 
which  resources  areas  may  be 
mechanized  and  managed  more 
efficiently.  Used  to  prepare  requests  for 
enlistments  data  trends.  Records  are 
also  used  for  statistical  compilations  to 
ensure  quality  review  of  recruiting 
work-flow/products. 

ROUTINE  USES  OF  RECORDS  MAIKTAINEO  HT 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this   -     ; 
system. 

POLICIES  AND  PRACTICES  FOR  STORIMO, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  in  a  mainframe 
computer  system  at  HQ  Air  Force 
Reserve,  Robins  AFB,  GA  and  on  paper 
output  products  at  each  Recruiting 
operating  location.  i 

RETRIEVABILITV:  | 

Retrieved  by  name  or  SSN. 

SAFEGUARDS: 

Records  are  accessed  through 
computer  run  scheduling  arrangements 
by  persons  responsible  for  servicing  the 
system  in  performance  of  their  official 
duties.  Computer  paper  printouts  are 
distributed  only  to  auth^zed  users. 
Records  are  physically  safeguarded  by 
controlled  access  to  the  computer 
facility,  secured  buildings,  and  locked 
rooms. 

RETENTION  AND  DISPOSAL: 

Enlistment  processing  records  are 
retained  until  no  longer  needed  for 
recruiting  purposes;  recruiter  records  are 


retained  for  one  year  after  individual  is 
removed  from  recruiter  production 
status.  These  retentions  are  built  into 
the  computer  system  program  with 
automatic  software  controlled  deletions 
from  the  machine-readable  record. 
Recruiter  information  is  retained  in 
computer  file  or  office  file  until 
reassignment  or  separation  when  it  is 
destroyed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  HQ  AFRES/RS,  Robins 
AFB,  GA  31098. 

NOTincATioN  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Commander,  HQ 
AFRES/RS,  Robins  AFB,  GA  31098. 

Requests  must  contain  full  name  and 
current  mailing  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Commander,  HQ  AFRES/RS,  Robins 
AFB,  GA  31098. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  miUtary 
and  civilian  personnel  records,  and 
managers  and  supervisors  of 
individuals. 

EXEMPTMNtS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F03S  MPC  F 

SYSTEM  NAME: 

Health  Education  Records,  (50  FR 
22412,  May  29, 1985). 

CHANGES: 


CATEGORIES  OP  MtOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "All 
airmen  and  officers  of  the  United  States 
Air  Force  who  have  applied  for  training 
to  Air  Force  Military  Personnel  Center 
(AFMPC).  Medical  EducaUon  Division. ' 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Allied 
Health  Selection  Board  Folders: 
Application  for  officer  school  training: 
educational  transcripts;  chronological 
listings  of  work  experience:  letters  of 
recommendation:  specific  test  results; 
Scholastic  Aptitude  Test;  grade  point 
averages;  Officer  Performance  Reports 
(OPR):  photo;  AFMPC  Rating 
Assessment  Sheet  for  Physician 
Assistant  applicant:  Consolidated  Base 
Personnel  Office  letters;  prerequisite 
verifications;  counseling  on  reenlistment 
limitations:  reenlistment/extension 
eligibility;  status  of  Unfavorable 
Information  File  folder;  records  review 
listing;  verification  of  Airman  Qualifying 
Examination:  total  active  federal 
military  service  date;  date  eligible  for 
return  from  overseas;  projected 
assignment;  Enlisted  Performance 
Reports  (EPR);  applicant  statements  - 
why  training  desired;  intent  to  extend/ 
reenlist;  commissioning  physical; 
general  information  including  extended 
active  duty  date;  date  of  rank; 
passovers:  command:  base  of 
assignment;  arrived  on  station,  and 
marital  status. 

Air  Force  Institute  of  Technology 
(Af  IT]  Selection  Folders:  Officer  career 
brief;  letters  of  recommendation; 
transcripts;  Graduate  Records 
Examination  and  Graduate  Management 
Admission  Test  scores:  application  for 
AFIT  training;  field  personnel  record 
(duplicate  copy);  application  for 
appointment  in  the  Reserve;  personnel 
security  clearance.  Armed  Forces 
Security  Questionnaire:  Personnel 
History  Statement,  DD  Form  398. 
statement  of  understanding  for 
appointment;  photo,  and  record  of 
computer  input. 

Undergraduate  Education  Selection 
Folders:  Application:  Medical  College 
Admission  Test  scores;  letter  of 
acceptance  from  an  accredited  school: 
letters  of  recommendation:  approval  to 
apply;  Academic/Clinical  Evaluation 
Sheet,  AF  Form  494;  Education/Training 
Report,  AF  Form  475;  essay; 
Appointment  Order.  ARPC  Form  92: 
OPRs:  EPRs;  Armed  Force  Health 
Professions  Scholarship  Program 
contract,  and  Uniformed  Services 
University  of  the  Health  Sciences 
statement  of  understanding. 

Graduate  Medical  Education  Records 
Application  for  Training.  AFMPC  Form 
131:  photo;  transcripts;  letters  of 
recommendation;  career  motivation 
essay;  board  results  notification  letter; 
active  duty  service  commitment 
statement;  Educational  Permanent 
Change  of  Station  Request.  AFMPC 
Form  180:  Request  for  Active  Duty 


Service  Commitment  Computation. 
AFMPC  Form  183;  Hospital  Agreement. 
AFMPC  Form  190;  Academic/Clinical 
Evaluation  Sheet.  AF  Form  494:  letter  on 
certification  of  graduation  from  training: 
memos  for  record;  general 
correspondence  with  physician;  request 
for  resignation  from  training;  request  for 
extension,  and  congressional 
correspondence." 


Personnel,  HQ  AFMPC.  Randolph  AFB. 
TX  78150-6001." 

CONTESTINO  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  'The 
Air  Force  rules  for  access  to  records  and 
for  contesting  and  appealing  initial 
agency  determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-3.S;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager." 


PURPOSE(S): 

Delete  entry  and  replace  with  "Used 
by  the  Medical  Education  Division,  and 
Medical  Education  Selection  Boards  in 
selecting  individuals  of  the  medical 
service  and  line  of  the  Air  Force  to 
attend  undergraduate  and  graduated 
educational  programs  and  technical 
training.  Such  programs  include 
undergraduate  and  graduate  nurse 
education,  medical  school,  residencies 
and  fellowships  for  physicians,  and 
graduate  education  for  Medical  Service 
Corps.  BioMedical  Service  Corps, 
residencies  for  dental  officers,  and 
Physician  Assistant  program  for  airmen. 
Another  use  of  the  system  is  to  monitor 
the  individuals  progress  in  an 
educational  program  after  selection  until 
completion  of  their  program." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM;  INCtUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system." 


RETENTION  AND  DISPOSAL: 

Delete  third  sentence  beginning  with 
"Exception:  Transcripts  are  *  *  *" 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Assistant  Deputy  Chief  of  Staff  for 
Personnel,  HQ  AFMPC.  Randolph  AFB. 
TX  78150-6001." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Assistant  Deputy  Chief 
of  Staff  for  Personnel.  HQ  AFMPC. 
Randolph  AFB.  TX  78150-6001." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Assistant  Deputy  Chief  of  Staff  for 
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F035  MPC  F  ^ 

SYSTEM  NAME: 

Health  Education  Records. 

SYSTEM  LOCATION: 

Air  Force  Military  Personnel  Center. 
Randolph  Air  Force  Base,  TX  78150- 
6001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

All  airmen  and  officers  of  theUnited 
States  Air  Force  who  have  applied  for 
training  to  Air  Force  Military  Personnel 
Center/Medical  Education  Division. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Allied  Health  Selection  Board  Folders; 
Application  for  officer  school  training; 
educational  transcripts;  chronological 
listings  of  work  experience;  letters  of 
recommendation;  specific  test  results; 
Scholastic  Aptitude  Test;  grade  point 
averages;  Officer  Performance  Reports 
(OPR);  photo;  AFMPC  Rating 
Assessment  Sheet  for  Physician 
Assistant  applicant;  Consolidated  Base 
Personnel  Office  letters;  prerequisite 
verifications;  counseling  on  reenlistment 
limitations;  reenlistment/extension 
eligibility;  status  of  Unfavorable 
Information  File  folder  records  review 
listing;  verification  of  Airman  Qualifying 
Examination;  total  active  federal 
military  service  date:  date  eligible  for 
return  from  overseas:  projected 
assignment;  Enlisted  Performance 
Reports  (EPR):  applicant  statements  - 
why  training  desired;  intent  to  extend/ 
reenlist;  commissioning  physical; 
general  information  including  extended 
active  duty  date;  date  of  rank; 
passovers;  command;  base  of 
assignment:  arrived  on  station,  and 
marital  status. 

Air  Force  Institute  of  Technology 
(AFIT)  Selection  Folders:  Officer  career 
brief:  letter  of  recommendation; 
transcripts;  Graduate  Records 
Examination  and  Graduate  Management 
Admission  Test  scores;  application  for 
AFIT  training;  field  personnel  record 
(duplicate  copy);  application  for 
appointment  in  the  Reserve;  personnel 


security  clearance,  Armed  Forces 
Security  Questionnaire;  Personnel 
History  Statement.  DD  Form  398, 
statement  of  understanding  for 
appointment;  photo,  and  record  of 
computer  input. 

Undergraduate  Education  Selection 
Folders:  Application;  Medical  College 
Admission  Test  scores;  letter  of 
acceptance  from  an  accredited  school; 
letters  of  recommendation;  approval  to 
apply;  Academic/Clinical  Evaluation 
Sheet,  AF  Form  494;  Education/Training 
Report.  AF  Form  475;  essay; 
Appointment  Order.  ARPC  Form  92; 
OPRs;  EPRs;  Armed  Force  Health 
Professions  Scholarship  Program 
contract,  and  Uniformed  Services 
University  of  the  Health  Sciences 
statement  of  understanding. 

Graduate  Medical  Education  Records: 
Application  for  Training,  AFMPC  Form 
131;  photograph;  transcripts;  letters  of 
recommendation;  career  motivation 
essay;  board  results  notification  letter; 
active  duty  service  commitment 
statement;  Educational  Permanent 
Change  of  Station  Request.  AFMPC 
Form  180;  Request  for  Active  Duty 
Service  Commitment  Computation. 
AFMPC  Form  183;  Hospital  Agreement, 
AFMPC  Form  190;  Academic/Clinical 
Evaluation  Sheet,  AF  Form  494;  letter  on 
certification  of  graduation  from  training; 
memos  for  record;  general 
correspondence  with  physician;  request 
for  resignation  from  training;  request  for 
extension,  and  congressional 
correspondence. 

AUTHORITV  FOR  MAINTENANCE  Of  TNE 
SYSTEM: 

10  U.S.C.  105,  Armed  Forces  Health 
Professions  Scholarship  and  10  U.S.C. 
9301,  Members  of  Air  Force:  Detail  as 
students,  observers,  and  investigators  at 
educational  institutions,  industrial 
plants,  and  hospitals. 

PURPOSE(S): 

Used  by  the  Medical  Education 
Division,  and  Medical  Education 
Selection  Boards  in  selecting  individuals 
of  the  medical  service  and  line  of  the  Air 
Force  to  attend  undergraduate  and 
graduated  educational  programs.  Such 
programs  include  undergraduate  and 
graduate  nurse  education,  medical 
school,  residencies  and  fellowships  for 
physicians,  and  graduate  education  for 
Medical  Service  Corps,  Biomedical 
Service  Corps,  residencies  for  dental 
officers,  and  Phyaician  Assistant 
program  for  airmen.  Another  use  of  the 
system  is  to  monitor  the  individuals 
progress  in  an  educational  program  after 
selection  until  completion  of  their 
program. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 

retrieving,  accessing.  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

retrievabiutv: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodiarl  of. 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
systenf  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

RETENTION  AND  DISPOSAL: 

Allied  Health  Selection  Board  folders 
and  Undergraduate  Education  Selection 
folders:  Retained  until  Selection  Board 
process  is  completed;  AFIT  Selection 
Board  folders  are  maintained  for  one 
year.  Physician  Deferment  folders: 
Retained  until  the  individual  is  called  to 
active  duty  or  separated  from  the  Air 
Force  Reserve.  Graduate  Medical 
Education  records:  Retained  until 
individual  separates  or  retires  from  the 
Air  Force. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel.  HQ  AFMPC.  Randolph  Air 
Force  Base.  TX  78150-6001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Assistant  Deputy  Chief 
of  Staff  for  Personnel.  HQ  AFMPC. 
Randolph  Air  Force  Base,  TX  78150- 
6001. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel,  HQ  AFMPC,  Randolph  Air 
Force  Base,  TX  78150-6001. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 


32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Member's  application,  supervisor's 
evaluation,  master  personnel  records 
(board  use  only).  Career  Brief  (board  use 
only),  transcripts,  test  scores.  Deans' 
letters  of  recommendation.  Standard 
Form  (SF)  88  and  SF  93. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F035  MPC  S 

SYSTEM  NAME: 

Aviation  Service  Branch  File,  (50  FR 
22421,  May  29, 1985). 

CHANGES: 
SYSTEM  NAME: 

Change  System  name  to  read, 
"Aviation  Service  Historical  Data  File." 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff  for  Plans  and  Operations. 
Headquarters.  United  States  Air  Force, 
Pentagon.  Washington,  DC  20330-5054." 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "Active 
and  inactive  duty  Air  Force  officers  and 
enlisted  personnel." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Records  concerning  any  qualification/ 
disqualification  for  aviation  service 
action  and  determination  of  eligibility 
for  aeronautical  badges;  documentation  _ 
on  rated  officers  removed  from  or 
returned  to  fiying  status:  officers  granted 
United  States  Air  Force  aeronautical 
rating  as  a  result  of  aeronautical  rating 
boards,  and  records  of  non-rated 
officers  and  enlisted  personnel  who 
request  action  or  consideration  for  fiying 
status." 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.C.  8691.  Flying  officer  rating: 
Qualifications,  as  implemented  by  Air 
Force  Regulation  60-13,  Aviation 
Service,  Aeronautical  Ratings,  and 
Badges." 

PURPOSE(S): 

Delete  entry  and  replace  with 
"Provides  an  historical  data  base  for 
USAF  aviation  service  actions.  Used  to 
respond  to  inquiries  regarding  past  and 
current  aviation  service  actions  on 
individuals  by  ofTicials  within  the  Office 
of  the  Secretary  of  the  Air  Force;  the  Air 
Force  Board  for  Correction  of  Military 
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Records,  the  Office  of  the  Chief  of  Staff. 
HQ  USAF,  the  Office  of  the  Air  Force 
Deputy  Chief  of  Staff  for  Personnel:  the 
Office  of  Assistant  Deputy  Chief  of 
Staff,  for  Military  Personnel,  wherein  a 
rated  officer's  qualification  for  aviation 
service  is  in  question,  the  record  is 
reviewed  within  the  Training  and 
Warrior  Management  Division. 
Directorate  of  Operations.  Deputy  Chief 
of  Staff  for  Plans  and  Operations,  for 
final  decision  by  the  Director  of 
Operations." 

IKMmNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDINO  CATEOORIES  Of 
USERS  ANO  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation 
apply  to  this  system." 

POUaES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINa.  ACCESSINQ.  RETAMHNO,  ANO 
OlSPOSMtO  OF  RECORDS  IN  THE  SYSTEM: 


RCTRiEVABarrv: 

Delete  entry  and  replace  with 
"Retrieved  by  name." 

safeguards: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  per8on(s) 
rtsponsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  are  maintained  as  precedent 
files  in  accordance  with  Air  Force 
Regulation  12-50,  Volume  II.  Disposition 
of  Air  Force  Documentation  -  Policies, 
Procedures  and  Responsibilities. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning." 

SYSTEM  MAHAOER(S)  ANO  ADDRESS: 

Delete  entry  and  replace  with  "Chief. 
Aviation  Service  Branch.  Warrior 
Management  Division.  Directorate  of 
Operations.  Deputy  Chief  of  Staff  for 
Plans  and  Operations,  Headquarters, 
United  States  Air  Force,  the  Pentagon. 
Washington.  DC  20330-5054. " 

NOTIFICATION  PROCEOURC: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  system  manager." 


RECONO  Access  PROCCDURCS: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  'The 
Air  Force  rules  for  access  to  records  and 
for  contesting  and  appealing  initial 
agency  determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager." 
•        *        •        •        • 

F035  MPC  S 

SYSTEM  NAME: 

Aviation  Service  Historical  Data  File. 

SYSTEM  LOCATION: 

Deputy  Chief  of  Staff  for  Plans  and 
Operations,  Headquarters,  United  States 
Air  Force.  Pentagon.  Washington.  DC 
20330-5054. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Active  and  inactive  duty  Air  Force 
officers  and  airmen. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  concerning  any  qualification/ 
disqualification  for  aviation  service 
action  and  determination  of  eligibility 
for  aeronautical  badges;  documentation 
on  rated  officers  removed  from  or 
returned  to  flying  status;  officers  granted 
United  States  Air  Force  aeronautical 
rating  as  a  result  of  aeronautical  rating 
boards,  and  records  of  non-rated 
officers  and  enlisted  personnel  who 
request  action  or  consideration  for  flying 
status. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8691,  Flying  officer  rating: 
Qualifications,  as  implemented  by  Air 
Force  Regulation  60-13.  Aviation 
Service.  Aeronautical  Ratings,  and 
Badges. 

PURPOSE(S): 

Provides  an  historical  data  base  for 
USAF  aviation  service  actions.  Used  to 
respond  to  inquiries  regarding  past  and 
current  aviation  service  actions  on 
individuals  by  officials  within  the  Office 
of  the  Secretary  of  the  Air  Force;  the  Air 
Force  Board  for  Correction  of  Military 
Records,  the  Office  of  the  Chief  of  Staff. 
USAF.  the  Office  of  the  Air  Force 
Deputy  Chief  of  Staff  for  Personnel:  the 
Office  of  Assistant  Deputy  Chief  of  Staff 
for  Military  Personnel,  wherein  a  rated 
officer's  qualification  for  aviation 


service  is  in  question,  the  record  is 
reviewed  within  the  Training  and 
Warrior  Management  Division. 
Directorate  of  Operations,  Deputy  Chief 
of  Staff  for  Plans  and  Operations,  for 
final  decision  by  the  Director  of 
Operations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation 
apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVINO,  ACCCSSING.  RETAINING,  ANO 
DtSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 


il 
retwcvabiuty: 

Retrieved  by  name. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

retention  and  disposal: 

Records  are  maintained  as  precedent 
files  in  accordance  with  Air  Force 
Regulation  12-50.  Volume  II,  Disposition 
of  Air  Force  Documentation  -  Policies, 
Procedures  and  Responsibilities. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating, 
or  burning. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Chief.  Aviation  Service  Branch. 
Warrior  Management  Division." 
Directorate  of  Operations,  Deputy  Chief 
of  Staff  for  Plans  and  Operations,      , 
Headquarters,  United  States  Air  Forie. 
Washington.  DC  20330-5054.  |. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager. 

COMTCSTINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
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published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  generated  at  base 
level  major  air  command  or  Air  Staff 
level. 

EXEMPTIONS  CLAIIMEO  FOR  THE  SYSTEM: 

None. 


F160  DODMERB  A 


SYSTEM  NAME: 


Department  of  Defense  Medical 
Examination  Review  Board  (DODMERB] 
Medical  Examination  Files.  (51  FR  18928, 
May  23, 1966). 

CHANGES: 
SYSTEM  LOCATION: 

Delete  "Camp  Hill,  PA"  and  add 

and  EDS  DCITC  Tape  Library..  13600 

EDS  Drive.  Hemdon,  VA  22071." 


authorttv  for  maintenance  of  the 
system: 

Add  to  end  of  entry  "and  Executive 
Order  9397." 

routine  uses  of  records  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system.  In  addition,  medical 
consultations  with  parents/legal 
guardians  may  be  necessary  to  clarify/ 
explain  applicant's  medical  status. 
Examinations  may  be  released  to 
civilian  contract  agents  of  the 
government  and  private  physicians 
associated  with  medically  certifying 
applicants  for  military  service." 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Delete  entry  and  replace  with  "Stored 
in  computers,  on  computer  output 
products,  and  on  electronic  digital 
imaging  storage  system." 


SAFEGUARM: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 


computer  storage  devices  are  protected 
by  computer  system  software." 

RETENTION  AND  DISPOSAL: 

Add  to  end  of  entry  "Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting." 


NOTinCATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  system  manager." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with  "^ 

"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager." 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Information  obtained  from  medical 
institutions  and  subject  of  the  record." 


F160  DODMERB  A 

SYSTEM  NAME: 

Department  o 


Defense  Medical 
Examination  Review  Board  (DODMERB) 
Medical  Examination  Files. 


SYSTEM  LOCATION 

Department  oi  Defense  Medical 
Examination  Review  Board  (DODMERB) 
United  States  Air  Force  Academy 
(USAF  Academy).  CO  80840-6518  and 
EDS  DCITC  Tape  Ubrary.  13600  EDS 
Drive,  Hemdon,  VA  22071. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  applicants  to  the  five  service 
academies,  the  four  year  Reserve  Officer 
Training  Corps  (ROTC)  scholarship 
program.  Uniform  Services  University  of 
Health  Sciences  (USUHS)  scholarship 
program,  and  the  Army,  Navy,  and  Air 
Force  College  Scholarship  Program 
(CSP). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Report  of  the  Medical  Examination, 
Report  of  Medical  History,  Report  of 
Dental  Examination,  to  include  dental  x- 
rays  and  any  associated  civilian  forms 
or  medical  tests  that  have  been 


accomplished;  may  also  contain 
personal  correspondence  between  the 
DODMERB  and  the  applicant,  parents/ 
guardian  concerning  the  applicant's 
medical  history  or  qualification  status. 

AUTHdWTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  133,  Executive  department, 
and  Executive  Order  9397. 

PURPOSE(S): 

The  medical  examination  in  computer 
form  is  used  to  determine  medical 
acceptability  for  one  or  more  of  the  five 
military  service  academies  or  the  ROTC, 
USUHS,  CSP  for  the  Air  Force,  Army 
and  Navy  ROTC.  The  computer  also 
produces  products  to  advise  each 
program  manager  of  initial  status  and  all 
update  actions  on  the  applicant. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

In  addition.  Medical  consultations 
with  parents/legal  guardians  may  be 
necessary  to  clarify/explain  applicant's 
medical  status.  Examinations  may  be 
released  to  civilian  contract  agents  of 
the  government  and  private  physicians 
associated  with  medically  certifying 
applicants  for  military  service. 

POUCIES  AND  PRACnCCS  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  computers,'  on  computer 
output  products,  and  on  electronic 
digital  imaging  storage  system. 

RETRIEVABIUTV: 

Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person{s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAU 

A  paper  copy  of  medical  and  dental 
records  will  be  generated  by  computer 
on  all  appointed  candidates  and  will  be 
forwarded  to  each  program  the 
apphcant  is  medically  certified  for. 
Computer  and  optical  disk  files  for  all 
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applicants  will  be  retained  for  five 
years.  Records  are  destroyed  by  tearing 
into  pieces,  shredding,  pulping, 
macerating  or  burning.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Department  of  Defense  Medical 
Examination  Review  Board.  USAF  Force 
Academy,  CO  80840-6518. 

NOTincATiON  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Department  of  Defense 
Medical  Examination  Review  Board, 
USAF  Force  Academy,  CO  80840-6518. 

RECOffO  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Department  of  Defense  Medical 
Examination  Review  Board.  USAF  Force 
Academy,  CO  80840-6518. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35:  32  CFR  part  806b:  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORtCS: 

Information  obtained  from  medical 
institutions  and  subject  of  the  record. 


EXEMPTIONS 

None. 


CUUMCD  FOR  THE  system: 


F162  AF  8G  A  ^ 

SYSTEM  NAME: 

Dental  Health  Records.  (50  FR  22513, 
May  29, 1985). 

CMANOES: 
SYSTEM  location: 

Add  to  end  of  entry  "  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices." 


routine  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  INCUNMNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  'The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  pubhshed  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system,  except  as  stipulated  in  "Note" 
below. 

Information  from  the  inpatient  or 
outpatient  dental  records  of  retirees  and 


dependents  may  be  disclosed  to  third 
party  payers  in  accordance  with  10 
U.S.C.  1095  as  amended  by  Public  Law 
99-272.  for  the  purpose  of  collecting 
reasonable  inpatient/outpatient  hospital 
care  costs  incurred  on  behalf  of  retirees 
or  dependents. 

Records  are  used  and  reviewed  by 
health  care  providers  in  the  performance 
of  their  duties.  Health  care  providers 
include  military  and  civilian  providers 
assigned  to  the  medical  facility  where 
care  is  being  provided. 

Students  participating  in  a  training 
affiliation  program  with  a  USAF  medical 
facility  may  also  use  and  review  records 
as  part  of  their  training  program.  In 
addition,  records  may  be  disclosed  to: 
(1)  Officials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Air  Force.  (2)  Officials 
and  employees  of  other  departments 
and  agencies  of  the  Executive  Branch  of 
government  upon  request  in  the 
performance  of  their  official  duties 
relating  to  review  of  the  official 
qualifications  and  medical  history  of 
applicants  and  employees  who  are 
covered  by  this  record  system  and  for 
the  conduct  of  research  studies.  (3) 
Private  organizations  (including 
educational  institutions)  and  individuals 
for  authorized  health  research  in  the 
interest  of  the  Federal  government  and 
the  public.  When  not  considered 
mandatory,  patient  identification  data 
shall  be  eliminated  from  records  used 
for  research  studies.  (4)  Officials  and 
employees  of  the  National  Research 
Council  in  cooperative  studies  of  the 
TJational  History  of  Disease:  of 
prognosis  and  of  epidemiology.  Each 
study  in  which  the  records  of  members 
and  former  members  of  the  Air  Force 
are  used  must  be  approved  by  the 
Surgeon  General  of  the  Air  Force.  (5) 
Officials  and  employees  of  local  and 
state  governments  and  agencies  in  the 
performance  of  their  official  duties 
pursuant  to  the  laws  and  regulations 
governing  local  control  of  communicable 
diseases,  preventive  medicine  and 
safety  programs,  child  abuse  and  other 
public  health  and  welfare  programs.  (6) 
Authorized  surveying  bodies  for 
professional  certification  and 
accreditations.  (7)  The  individual's 
organization  or  government  agency  aa 
necessary  when  required  by  Federal 
statute.  Executive  Order,  or  by  treaty. 
Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  client/ 
patient,  irrespective  of  whether  or  when 
he/she  ceases  to  be  a  client/patient, 
maintained  in  connection  with  the 
performance  of  any  alcohol/drug  abuse. 


family  advocacy.  AIDS,  or  sickle  cell 
prevention  and  treatment  function 
conducted,  requested,  or  directly  or 
indirectly  assisted  by  any  department 
or  agency  of  the  United  States,  shall. 
except  as  provided  herein,  be 
confidential  and  be  disclosed  only  for 
the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-3.  290ee-3.  and  21 
U.S.C.  1175.  These  statutes  take 
precedence  over  the  Privacy  Act  of  1974 
in  regard  to  accessibility  of  such 
records  except  to  the  individual  to 
whom  the  record  pertains.  The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses  "  do  not  apply  to  these 
types  of  records. " 


SYSTEM  MANAQER<S)  AND  ADDRESS: 

Add  to  end  of  enhy  "Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  system  manager  giving 
complete  name,  social  security  number 
of  individual  through  whom  eligibility 
for  care  is  established,  year  in  which 
treatment  was  received,  location 
treatment  was  received,  whether 
treatment  was  on  an  inpatient  or 
outpatient  basis." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices.  An  appropriately 
signed  authorization  for  the  release  of 
information  is  required  with  complete 
name  and  Social  Security  Number  of 
individual  through  whom  eligibility  for 
care  was  established." 

CONTESTINQ  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35: 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager." 
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RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
"Information  obtained  from  patient  and 
other  medical  institutions." 


F162  AF  S6  A 
SYSTEM  NAME: 

Dental  Health  Records. 

SYSTEM  location: 

Air  Force  hospitals,  medical  centers 
and  clinics;  other  authorized  medical 
units  serving  military  personnel  and/or 
dependents.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices.  Air  Force  Military  Personnel 
Center,  Randolph  Air  Force  Base,  TX 
78148;  National  Personnel  Records 
Center,  Military  Personnel  Records,  9700 
Page  Boulevard,  St.  Louis,  MO  63132. 
National  Personnel  Records  Center, 
Civilian  Personnel  Records,  111 
Winnebago  Street,  St.  Louis,  MO  63118. 

categories  of  individuals  covered  by  tme 
system: 

Active  duty  and  retired  Air  Force 
military  personnel;  Air  Force  Academy 
nominees/applicants;  family  members  of 
military  and  retired  personnel;  foreign 
Nationals  residing  in  the  United  States; 
American  Red  Cross  personnel;  other 
DOD  civilian  employees,  Peace  Corps 
and  State  Department  personnel; 
Exchange  Officers. 

categories  of  RECORDS  IN  THE  SYSTEM: 

Chronological  record  of  all  care 
received  ia  miUtary  dental  facilities. 
This  is  primarily  a  record  of  all 
treatment  received  on  an  outpatient 
basis  with  supporting  documentation 
such  as  consultations,  dental  history, 
laboratory,  and  x-ray  reports;  the  record 
also  includes  temporary  copies  of 
appointment  slips  and  attendance 
records  until  entered  in  the  record. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  55,  Medical  and  Dental  Care. 

PURPOSE(S)c 

Chronological  record  of  patient's 
dental  health  while  authorized  care  in  a 
military  dental  facility.  Used  by  patient 
for  further  dental  care,  other  uses  such 
as  insurance  requests  or  compensation 
claims  as  specifically  authorized  by  the 
patient.  Used  by  dentist  for  further 
dental  care  of  the  patient,  research, 
teaching.  Used  by  other  patient  care 
providers  within  the  hospital  for  further 
medical/dental  care  of  the  patient, 
research,  teaching.  Used  by  hospital  and 
dental  staff  for  evaluation  of  dental  staff 
performance  in  the  dental  care  rendered; 


dental  research;  teaching;  hospital 
accreditation;  preparation  of  statistical 
reports.  Used  by  Army,  Navy,  Veterans 
Administration,  Public  Health  Service, 
and  other  hospitals/clinics,  for  further 
dental  care  of  the  patient  if  currently 
undergoing  treatment  there.  Record  is 
released  only  upon  receipt  of  the 
patient's  signed  authorization  or  a  court 
order.  Insurance  companies  require  the 
patients'  written  consent  for  release. 
Used  for  establishing  insurance  benefits 
or  payment  of  benefits.  Used  by  other 
Air  Force  Agencies  such  as  Central 
Tumor  Registry  which  maintains  files  on 
all  patients  in  whom  a  malignancy  has 
been  diagnosed. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system,  except  as  stipulated  in  "Note" 
below. 

Information  from  the  inpatient  or 
outpatient  dental  records  of  retirees  and 
dependents  may  be  disclosed  to  third 
party  payers  in  accordance  with  10 
U.S.C.  1095  as  amended  by  Public  Law 
99-272,  for  the  purpose  of  collecting 
reasonable  inpatient/outpatient  hospital 
care  costs  incurred  on  behalf  of  retirees 
or  dependents. 

Records  are  used  and  reviewed  by 
health  care  providers  in  the  performance 
of  their  duties.  Health  care  providers 
include  miUtary  and  civilian  providers 
assigned  to  the  medical  facility  where 
care  is  being  provided. 

Students  participating  in  a  training 
affiliation  program  with  a  USAF  medical 
facility  may  also  use  and  review  records 
as  part  of  their  training  program. 

In  addition,  records  may  be  disclosed 
to:  (1)  Officials  and  employees  of  the 
Veterans  Administration  in  the 
performance  of  their  official  duties 
relating  to  the  adjudication  of  veterans 
claims  and  in  providing  medical  care  to 
members  of  the  Air  Force.  (2)  Officials 
and  employees  of  other  departments 
and  agencies  of  the  Executive  Branch  of 
government  upon  request  in  the 
performance  of  their  official  duties 
relating  to  review  of  the  official 
qualifications  and  medical  history  of 
applicants  and  employees  who  are 
covered  by  this  record  system  and  for 
the  conduct  of  research  studies.  (3) 
Private  organizations  (including 
educational  institutions]  and  individuals 
for  authorized  health  research  in  the 
interest  of  the  Federal  government  and 
the  public.  When  not  considered 
mandatory,  patient  identification  data 
shall  be  eliminated  from  records  used 


for  research  studies.  (4)  Officials  and 
employees  of  the  National  Research 
Council  in  cooperative  studies  of  the 
National  History  of  Disease;  of 
prognosis  and  of  epidemiology.  Each 
study  in  which  the  records  of  members 
and  former  members  of  the  Air  Force 
are  used  must  be  approved  by  the 
Surgeon  General  of  the  Air  Force.  (5) 
Officials  and  employees  of  local  and 
state  governments  and  agencies  in  the 
performance  of  their  official  duties 
pursuant  to  the  laws  and  regulations 
governing  local  control  of  communicable 
diseases,  preventive  medicine  and 
safety  programs,  child  abuse  and  other 
public  health  and  welfare  programs.  (6) 
'Authorized  surveying  bodies  for 
professional  certification  and 
accreditations.  (7)  The  individual's 
organization  or  government  agency  as 
necessary  when  required  by  Federal 
statute,  Executive  Order,  or  by  treaty. 

Note:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any 
client/patient,  irrespective  of  whether  or 
when  he/she  ceases  to  be  a 
client/patient,  maintained  in  connection 
with  the  performance  of  any 
alcohol/drug  abuse,  family  advocacy, 
AIDS,  or  sickle  cell  prevention  and 
treatment  function  conducted,  requested, 
or  directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States,  shall,  except  as  provided  herein, 
be  confidential  and  be  disclosed  only  for 
the  purposes  and  under  the 
circumstances  expressly  authorized  in 
42  U.S.C.  290dd-3,  290ee-3,  and  21  U.S.C. 
1175.  These  statutes  take  precedence 
over  the  Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 
the  individual  to  whom  the  record 
pertains.  The  Department  of  the  Air 
Force  "Blanket  Routine  Uses"  do  not 
apply  to  these  types  of  records. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  file  folders,  notebooks/ 
binders,  visible  file  binders/cabinets, 
card  files,  on  x-ray  film,  and  as 
photographs. 

retrievabiuty: 

Retrieved  by  name.  Social  Security 
Number,  or  Military  Service  Number. 

SAFEGUARDS: 

Records  are  accessed  by  commanders 
of  medical  centers  and  hospitals, 
custodian  of  the  record  system  and  by 
person(s)  responsible  for  servicing  the 
record  system  in  performance  of  their 
official  duties  who  are  properly 
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screened  and  cleared  for  need-to-know. 
Records  are  stored  in  locked  cabinets  or 
rooms,  protected  by  guards,  and 
controlled  by  personnel  screening. 

RETEMTION  AND  disposal: 

Records  for  military  personnel  are 
retained  for  fifty  years  after  date  of  last 
document;  for  all  others,  twenty-five 
years.  While  on  active  duty,  the  Health 
Record  of  a  US  military  member  is 
maintained  at  the  dental  unit  at  which 
the  person  receives  treatment.  On 
separation/retirement  the  records  are 
forwarded  to  National  Personnel 
Records  Center  (NPRC/MPR)  or  other 
designated  depository:  such  as  Air 
Reserve  Personnel  Center,  if  reservist;  to 
appropriate  state  National  Guard  unit,  if 
National  Guard  member,  to  appropriate 
Veterans  Administration  Regional 
Office,  if  VA  claim  has  been  filed. 
Records  of  other  personnel  may  be 
handcarried  or  mailed  to  the  next 
military  medical  facility  at  which 
treatment  will  be  received,  or  the 
records  are  retained  at  the  treating 
facility  for  a  minimum  of  1  year  after 
date  of  last  treatment  then  retired  to 
NPRC  or  other  designated  depository, 
such  as  but  not  limited  to.  Commandant 
(G-PO)  US  Coast  Guard,  Washington 
DC  20593  for  Coast  Guard  active  duty 
members:  Medical  Director.  American 
Red  Cross,  Washington  DC  20006  for 
Red  Cross  Personnel. 

SYSTEM  MANAOEII(S)  AND  ADDRESS: 

The  Surgeon  General.  Headquarters 
United  States  Air  Force.  Assistant 
Surgeon  General  for  Dental  Services 
USAF;  commanders  of  medical  centers, 
hospitals,  clinics,  and  medical  aid 
stations.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

NOTIFICATIOM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
.  infomj^tion  on  them  should  address 
inquiries  to  the  system  manager  giving 
complete  name,  social  security  number 
of  individual  through  whom  eligibility 
for  care  is  established,  year  in  which 
treatment  was  received,  location 
treatment  was  received,  whether 
treatment  was  on  an  inpatient  or 
outpatient  basis. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager.  An  appropriately 
signed  authorization  for  the  release  of 
information  is  required  with  complete 
name  and  Social  Security  Number  of 
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individual  through  whom  eligibility  for 
care  was  established. 

COMTCSrmO  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEOORtES: 

Information  obtained  from  patient  and 
other  medical  institutions. 

EXEMPTIOMS  CtAIMED  FOR  THE  SYSTEM: 

None. 
F168  AF  SG  E 

SYSTEM  NAME: 

Nursing  Service  Records.  (50  FR  22517, 
May  29. 1985). 

CHAMQES: 
SYSTEM  location: 

Add  to  end  of  entry  "Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices." 


notification  PROCCOURC: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  system  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices." 

contestino  record  procedures: 

Delete  entry  and  replace  with  "The 
Air  Force  rules  for  access  to  records  and 
for  contesting  and  appealing  initial 
agency  determinations  by  the  individual 
concerned  are  published  in  Air  Force  | 
Regulation  12-35;  32  CFR  part  806b;  oif 
may  be  obtained  from  the  system 
manager." 


routine  uses  of  records  maintained  m 

THE  SYSTEM,  INCUiDINO  CATEGORIES  OF 
users  AND  THE  PURPOSE  OF  SUCH  USES: 

Add  to  end  of  entry  "Records  are  used 
and  reviewed  by  health  care  providers 
in  the  performance  of  their  duties. 
Health  care  providers  include  military 
and  civilian  providers  assigned  to  the 
medical  facility  where  care  is  being 
provided.  Students  participating  in  a 
training  affiliation  program  with  a  USAF 
medical  facility  may  also  use  and 
review  records  as  part  of  their  training 
program." 


RETRIEV  ABILITY: 

Delete  the  word  "Piled"  and  insert 

"Retrieved." 

SAFEQUARDS: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  per8on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets." 


SYSTEM  MANAOER<S)  AND  ADDRESS: 

Add  to  end  of  entry  "Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  system 
notices." 


F168  AF  SG  E 

SYSTEM  NAME: 

Nursing  Service  Records. 

SYSTEM  location: 

Air  Force  hospitals,  medical  centers 
and  clinics.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

CATEGORIES  OF  INDIViDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  and  retired  military 
personnel:  Air  Force  civilian  employees; 
Air  Force  Reserve  and  National  Guard 
personnel;  Air  Force  Academy  cadets; 
dependents  of  military  personnel; 
Foreign  Nationals  residing  in  the  United 
States;  American  Red  Cross  personnel. 
Peace  Corps  and  State  Department 
personnel;  Exchange  officers,  anyone 
admitted  to  inpatient  status  in  Air  Force 
medical  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  24-hour  nursing  reports, 
listings  of  ward  patients  and  registers 
containing  information  on  operations 
performed. 

AUTHORrfY  FOR  MAINTENA.4CE  OF  THE 

system: 

10  U.S.C  55,  Medical  and  dental  care, 
and  10  U.S.C  8067(e).  Designation: 
Officers  to  perform  certain  professional 
functions,  as  implemented  by  Air  Force 
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Regulation  168-4,  Administration  of 
Medical  Activities. 

PUf«POSC(8):  ' 

Used  by  Chief  Nurse  and  other 
management  personnel  to  determine 
nursing  care  work  loads  and  allocate 
resources. 

ROUTINE  uses  OF  RCCOnOS  MAMTAINEO  IN 
THE  SYSTEM,  mCUNMNO  CATEOOmES  OF 
USERS  ANO  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system.  Records  are  used  and  reviewed 
by  health  care  providers  in  the 
performance  of  their  duties.  Health  care 
providers  include  military  and  civilian 
providers  assigned  to  the  medical 
facility  where  care  is  being  provided. 
Students  participating  in  a  training 
affiliation  program  with  a  USAF  medical 
facility  may  also  use  and  review  records 
as  part  of  their  training  program. 

policies  ano  practices  for  8torino, 
retrieving.  accessino,  retainino,  ano 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  file  folders,  notebooks 
and  binders. 

REtRIEVABIUTV: 

Retrieved  by  name,  dates  of 
admission  and  discharge  from  medical 
facility,  date  of  operation. 

SAFEGUARDS: 

Records  are  accessed  by  per8on(8) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  persormel  who 
are  properly  screened  and  cleared  for 
need-lo-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  ANO  DISPOSAL: 

Retained  in  office  Hies  for  three 
months  after  monthly  cutoff,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Operation  registers  are 
destroyed  after  five  years.  I 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters, 
United  States  Air  Force.  Chief  Nurses  of 
medical  centers  and  hospitals.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 

of  system  notices. 

I 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  system  manager.  Official 
mailing  addresses  are  pubhshed  as  an 


appendix  to  the  Air  Force's  compilation 
of  record  systems  notices.  O^icial 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

RECORD  ACCESS  procedures: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  medical  records  and  personal 
observations  of  Nursing  Service 
personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F176  AF  MP  A 

SYSTEM  NAME: 

Nonappropriated  Fund 
Instrumentalities  (NAFI)  Financial 
System,  (50  FR  22519,  May  29. 1985). 

CHANGES: 

SYSTEM  location: 

Delete  entry  and  replace  with  Air 
Force  Military  Personnel  Center, 
Randolph  Air  Force  Base.  TX  78150- 
6001,  major  commands  headquarters 
and  field  operating  agencies,  and  Air 
Force  NAIF  when  deemed  appropriate 
and  necessary  and  approved  by  the 
appropriate  commander.  System  exists 
within  approximately  500  NAFI  which 
include  resale  and  revenue-sharing 
NAFI,  Morale,  Welfare,  and  Recreation 
Fund,  and  supplemental  mission 
services  NAFI.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices." 

categories  of  individuals  covered  by  the 
system: 

In  first  sentence,  delete  the  words 
"and  are  dishonored." 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

In  second  sentence,  delete  the  word 
"dishonored"  and  substitute  with 
"returned." 

authority  for  maintenance  of  the 
system: 

Change  "10  U.S.C  8012".  to  "10  U.S,C 
8013,"  change  Air  Force  Regulation  178- 
378"  to  Air  Force  Manual  17fr-378.  and 


add  "and  Executive  Order  9397"  to  end 
of  entry. 

PURPOse(s): 

In  third  sentence,  delete  the  word 
"dishonored"  and  substitute  with 
"returned." 


RETRIEVABILrTV: 


Delete  entry  and  replace  with 
"Retrieved  by  name,  membership 
organization  account  number,  and/or 
Social  Security  Number." 


RETENTION  AND  disposal: 

Delete  the  word  "dishonored"  and 
substitute  with  "returned." 

SYSTEM  MANAGEII(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Randolph  Air  Force  Base,  TX 
78150-6001." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Assistant  Deputy  Chief 
of  Staff  for  Personnel.  Randolph  Air 
Force  Base,  TX  78150-6001. 

Individuals  may  also  contact  the 
appropriate  Nonappropriated  Fund 
Financial  Management  Branch  or  the 
appropriate  operating  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Randolph  Air  Force  Base,  TX 
78150-6001. 

Individuals  may  also  contact  the 
appropriate  Nonappropriated  Fund 
Financial  Management  Branch  or  the 
appropriate  operating  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices." 

CONTESTTNQ  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Air  Force  rules  for  access  to  records  and 
for  contesting  and  appeahng  initial 
agency  determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35:  32  CFR  part  806b:  or 
may  be  obtained  &om  the  system 
manager." 
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F176  AF  MP  A 

SYSTEM  NAME: 

Nonappropriated  Fund 
Instrumentalities  (NAFI)  Financial 
System. 

SYSTEM  location: 

Air  Force  Military  Personnel  Center, 
Randolph  Air  Force  Base.  TX  78150- 
6001,  major  commands  headquarters 
and  field  operating  agencies,  and  Air 
Force  Morale  NAIF  when  deemed 
appropriate  and  necessary  and 
approved  by  the  appropriate 
commander.  System  exists  within 
approximately  500  NAFI  which  include 
resale  and  revenue-sharing  NAFI, 
Morale,  Welfare,  and  Recreation  Fund 
(MWRF),  and  supplemental  mission 
services  NAFI.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

All  personnel  who  are  members  of 
membership  associations  or  authorized 
patrons  of  any  of  the  above  NAFI,  and 
with  whom  financial  transactions  are 
conducted  including  the  extension  of 
credit  in  accordance  with  Air  Force 
regulations  or  those  whose  personal 
checks  are  returned  to  the  NAFI  by  the 
banking  system  for  such  reasons  as 
insufficient  funds,  closed  accounts, 
invalid  signatures,  bank  errors,  etc.  In 
accordance  with  appropriate  Air  Force 
regulations  concerning  NAFI 
participation,  the  abovVnersonnel  may 
include,  but  are  not  limitfe4jo:  Active 
duty  and  retired  military  members  and 
their  dependents;  members  of  United 
States  Reserve  components  and 
Federally  recognized  Nation^  Guard 
units;  military  members  of  foreign 
governments  on  duty  with  the 
Department  of  Defense  (DOD);  DOD 
civilians  and  their  dependents;  Federal 
Government  employees  working  on 
military  installations  and  their- 
dependents,  or  retired  Federal 
employees  who  were  members/ 
participants  of  a  NAFI  at  time  of 
retirement;  contractor  employees; 
technical  representatives;  and  others 
who  are  authorized  logistic  support  and 
work  at  the  installation  and  where 
membership  or  usage  would  be  in  the 
best  interest  of  the  installation; 
commissioned  members  of  the  American 
Red  Cross  and  United  States  Public 
Health  Service,  and  the  United  States 
Environmental  Sciences  Administration; 
unremarried  tpouses  and  children  of 
deceased  active  duty  or  retired  members 
of  the  United  States  Armed  Forces,  and 
certain  other  categories  of  individuals 


identified  by  authorized  personnel  who 
directly  support  Air  Force  mission 
requirements.  Also,  all  personnel 
employed  by  or  assigned  to  the  NAFI 
who  are  involved  in  financial 
transactions  Involving  the  NAFI  whether 
internal  or  external,  including  but  not 
iimited  to.  the  receipt  or  control  of  cash 
or  other  properties. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  resulting  from  financial 
transactions  with  authorized  members, 
patrons,  vendors,  or  those  otherwise 
entitled  to  utilize  or  deal  with  a  NAFI 
service.  Such  records  include,  but  are 
not  limited  to:  Subsidiary  account 
ledgers  maintained  on  individual 
members/authorized  patrons  who  are 
charged  dues  and/or  extended  credit 
including  the  use  of  billeting  type 
facilities  prior  to  payment;  form{8)  on 
which  a  record  of  delinquent  accounts 
or  dishonored  checks  and  their 
disposition  are  maintained,  and  records 
of  package  hquor  or  other  sales  or 
services.  Records  necessitated  for  or  by 
internal/external  financial  record 
keeping  or  asset  control,  including  but 
-  not  limited  to  the  receipt  and  control  of 
cash;  custody  for  tangible  property,  and 
any  actions  taken  as  a  result  of  any 
irregularity. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Regulation 
176-10,  Financial  Operations  and 
Accounting  Procedures.  Air  Force 
Manual  176-378.  Standard  Accounting 
Procedures  for  Nonappropriated  Funds, 
and  Executive  Order  9397. 

PURPOSE(S): 

To  record  charges  and  credits  of 
members  and  others  authorized  credit. 
To  prepare  billing  statements  or  furnish 
data  to  an  outside  party  to  prepare 
billing  statements.  To  maintain  a  record 
of  returned  checks.  To  assist  in 
collecting  all  amounts  due  in  accordance 
with  established  Air  Force  procedures. 
To  compile  a  statistical  quarterly  report 
on  returned  checks  and  statistical  data 
on  delinquent  accounts  receivable  for 
use  with  the  financial  reports.  To  verify 
eligibility  to  engage  in  financial 
transactions  with  NAFI.  including 
package  liquor  and  other  sales  and 
extension  of  credit.  To  form  a  data  base 
within  the  financial  system  of  the  NAFI. 
Used  by  personnel  responsible  for 
conducting  Air  Force  Morale,  Welfare, 
and  Recreation  (MWR)  financial 
transactions. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATTOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

Records  from  this  system  may  be 
disclosed  to  other  government  agencies, 
commercial  or  nonprofit  concerns 
conducting  activities  in  support  of. 
similar  to,  or  in  furtherance  of,  the  Air 
Force  programs  involved. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETmEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets,  in  computers  and  on  computer 
output  products. 

retrievabiuty: 

Retrieved  by  name,  membership 
organization  account  number,  and/or 
Social  Security  Number. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  "in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  stored  in  locked 
rooms,  cabinets,  and  in  computer      | 
storage  devices  protected  by  computer 
system  software. 

RETENTION  and  disposal: 

Subsidiary  accounts  receivable  are 
retained  throughout  the  life  cycle  of 
credit  sales  and  for  as  long  as  an 
individual  remains  in  an  active  member/ 
authorized  patron  status.  Those  forms 
used  in  connection  with  delinquent 
accounts  or  retiuned  checks  are  retained 
until  no  longer  needed.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff  for 
Personnel,  Randolph  Air  Force  Base.  TX 
78150-6001.  ^\00^ 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Assistant  Deputy  Chief 
of  Staff  for  Personnel.  Randolph  Air 
Force  Base.  TX  78150-6001. 

Individuals  may  also  contact  the      ' 
appropriate  Nonappropriated  Fund 
Financial  Management  Branch  or  the 
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appropriate  operating  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

RECOnO  ACCESS  PROCEOURE8: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Assistant  Deputy  Chief  of  Staff  for 
Personnel.  Randolph  Air  Force  Base.  TX 
78150-6001. 

Individuals  may  also  contact  the 
appropriate  Nonappropriated  Fund 
Financial  Management  Branch  or  the 
appropriate  operating  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

CONTESTINQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  members/patrons/users  of 
a  service  themselves,  charge  slips, 
payment  receipts,  checks,  and  other 
authorized  fmancial  forms  and  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


F176  AF  MP  B 


SYSTEM  NAMC 


Nonappropriated  Fund  (AF  NAF) 
Employee  Insurance  and  Benefits 
System  File,  (50  FR  22520.  May  29, 1985). 

CHANGES^ 

SYSTEM  name: 

Delete  current  name  and  replace  with 
"Nonappropriated  Fund  (NAF) 
Insurance  and  Employee  Benefit  System 
File" 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  "Air 
Force  installations'  Nonappropriated 
Fund  Instnmientalities  (NAFI).  local 
Central  Civilian  Personnel  Offices,  and 
the  Air  Force  Morale,  Welfare  and 
Recreation  Center,  Randolph  Air  Force 
Base,  TX  78150-7000.  Official  mailing 
addresses  are  published  an  appen^x  to 
the  Air  Force's  compilation  of  recdM 
systems  notices.", 

categories  of  inoiviouals  covered  sv  the 
system: 

In  first  sentence  insert  the  word 
"regular''  in  front  of  "part-time." 


CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

In  first  sentence  following 
"Retirement  Program  File"  add 
"Unemployment  Compensation  File". 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

Delete  entry  and  replace  with  "5 
U.S.C.  8171,Compensation  for  work 
injuries;  generally;  8173,  Liability  under 
subchapter  II  exclusive;  DOD  Manual 
1401 .1-M;  10  U.S.C.  8013.  Secretary  of 
the  Air  Force:  powers  and  duties, 
delegation  by,  as  implemented  by  Air 
Force  Regulations  40-7, 
Nonappropriated  Funds  Personnel 
Management  and  Administration,  34-3, 
Vol  VIII,  NAF  Insurance  Programs"  and 
Executive  Order  9397." 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  Of 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

Information  in  the  system  may  be 
disclosed  to  commercial  concerns  in 
actuarial  evaluations,  determination  of 
eligibility,  and  amount  of  benefit 
payments  due. 

May  be  disclosed  to  Federal,  state, 
end  local  governmental  agencies  in 
pursuit  of  their  official  duties. 

The  Workers'  Compensation  Claim 
File  may  be  disclosed  as  required  by 
law  to  the  Department  of  Labor  to 
ensure  compliance  with  statutory 
requirements." 


SAFEGUARDS: 

Delete  entire  and  replace  with 
"Records  are  accessed  by  custodian  of 
the  record  system,  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  file  containers, 
cabinets,  vaults  or  rooms,  and  in 
computerized  data  storage  devices 
controlled  by  computer  system 
software." 

RETENTION  AND  disposal:  ' 

Delete  entry  and  replace  with  "At 
installation  level,  NAF  Life  and  Health 
Insurance  Program  and  NAF  Retirement 
Program  records  are  retired  to  National 
Personnel  Records  Center,  111 
Winnebago  Street  St.  Louis,  MO  62225- 
2001.  upon  employees  separation,  death. 
Of  retirement  At  Headquarters  Air 
Force  level  NAF  Retirement  and 


Unemployment  Compensation  Programs 
records  are  retained  for  a  minimum  of  20 
years  upon  an  employee's  withdrawal 
from  the  program.  At  Headquarters  Air 
Force  level.  NAF  Workers' 
Compensation  Program  records  are 
retained  for  3  years  after  file  is  closed, 
retired  to  National  Personnel  Records 
Center  for  15  additional  years,  and  then 
destroyed.  For  all  systems,  eventual 
destruction  is  by  burning,  shredding, 
pulping,  or  macerating.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Change  "Air  Force  Welfare  Board"  to. 
"Air  Force  Morale.  Welfare  and 
Recreation  Center"  and  add  "7000"  to 
zip  code." 

NOTIFICATION  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  system  manager  or  to  the 
local  Central  Civilian  Personnel  Office 
at  installation  of  employment  of 
individual  making  request 

Cive  name  and  Social  Security 
Number  (and  date  of  accident  or  injury 
if  related  to  worker's  compensation 
claim)." 

record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager  or  to  the  local  Central    . 
Civilian  Personnel  Office  at  installation 
oLemployment  of  individual  making 
request 

Give  name  and  Social  Security 
Number  (and  date  of  accident  or  injury 
if  related  to  worker's  compensation 
claim).  Government  identification  card, 
or  vehicle  driver's  license  is  required  for 
positive  identification." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Air  Force  rules  for  access  to  records  and 
for  contesting  and  appealing  initial 
agency  determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35:  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager." 


F176  AF  MP  B 
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SYSTEM  location: 

Air  Force  installations' 
Nonappropriated  Fund  Instrumentalities 
(NAFI),  local  Central  Civilian  Personnel 
Offices,  and  the  Air  Force  Morale, 
Welfare  and  Recreation  Center. 
Randolph  Air  Force  Base.  TX  78150- 
7000.  Official  mailing  addresses  are 
published  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Regular  full-time  and  regular  part-time 
Air  Force  NAFI  employees  compose  Air 
Force  NAF  Group  Life  and  Health 
Insurance  Program;  regular  full-time  Air 
Force  NAFI  employees  compose  Air 
Force  NAFI  Retirement  Program,  and 
Air  Force  NAFI  civilian  employees  who 
sustain  job  related  illnesses  or  injuries 
in  Workers'  Compensation  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Group  Life  and  Health  Insurance 
Program  File,  Retirement  Program  File. 
Unemployment  Compensation  File,  and 
Workers'  Compensation  Claim  File,  all 
of  which  consist  of,  but  are  not  limited 
to  the  following:  Applications  and/or 
waivers  of  participation;  notices  of 
change  of  beneficiary;  notices  of 
termination  of  eligibility,  disability  and 
death;  evidence  of  age  and  qualification 
for  benefits;  application  for  retirement; 
election  to  reinstate  prior  participation 
and  survivor  annuities;  Social  Security 
earnings  data;  employer  certification  of 
coverage;  hospitalization  and  claims 
forms;  report  of  accident  or  occupational 
illness;  medical  reports;  payment  forms; 
data  for  managing  the  Unemployment 
Compensation  Program:  Personal 
historical  information,  and  other  related 
correspondence. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  8171.  Compensation  for  work 
injuries:  generally;  8173.  Liability  under 
subchapter  II  exclusive;  DOD  Manual 
1401. 1-M;  10  U.S.C.  8013,  Secretary  of 
the  Air  force:  Powers  and  duties, 
delegation  by,  as  implemented  by  Air 
Force  Regulations  40-7, 
Nonappropriated  Funds  Personnel 
Management  and  Administration.  34-3, 
Vol  VIII,  NAF  Insurance  Programs,  and 
Executive  Order  9397. 

purpose(s): 

Provides  information  for  the 
administration  of  the  programs,  to 
determine  eligibility  and  pay  benefits 
due.  It  is  used  in  statistical  and  actuarial 
evaluations  of  the  programs.  The 
information  is  used  to  insure  compliance 
with  applicable  laws  and  adjudicate  and 
pay  claims. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

Information  in  the  system  may  be 
disclosed  to  commercial  concerns  in 
actuarial  evaluations,  determination  of 
eligibility,  and  amount  of  benefit 
payments  due. 

May  be  disclosed  to  Federal,  state, 
and  local  governmental  agencies  as 
required  by  law,  and  to  the  Department 
of  Labor  to  ensure  compliance  with 
statutory  requirements. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THC  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  microform, 
in  computers  and  on  computer  output 
products. 

RETRIEVA8IUTY: 

Retrieved  by  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties,  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
storcid  in  locked  file  containers, 
cabinets,  vaults  or  rooms,  and  in 
computerized  data  storage  devices 
controlled  by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

At  installation  level.  NAF  Life  and 
Health  Insurance  Program  and  NAF 
Retirement  Program  records  are  retired 
to  National  Personnel  Records  Center. 
Ill  Winnebago  Street,  St.  Louis,  MO 
62225-2001,  upon  employees  separation, 
death,  or  retirement.  At  Headquarters 
Air  Force  level,  NAF  Retirement  and 
Unemployment  Compensation  Programs 
records  are  retained  for  a  minimum  of  20 
years  upon  an  employee's  withdrawal 
from  the  program.  At  Headquarters  Air 
Force  level,  NAF  Workers' 
Compensation  Program  records  are 
retained  for  3  years  after  file  is  closed, 
retired  to  National  Personnel  Records 
Center  for  15  additional  years,  and  then 
destroyed.  For  all  systems,  eventual 
destruction  is  by  burning,  shredding, 
pulping,  or  macerating.  Computer 
records  are  destroyed  by  erasing, 
deleting  or  overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Insurance  and  Employee 
Benefits,  Air  Force  Morale,  Welfare  and 


Recreation  Center.  Randolph  Air  Force 
Base.  TX  78150-7000. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
written  inquiries  to  the  Chief,  Insurance 
and  Employee  Benefits.  Air  Force 
Morale.  Welfare  and  Recreation  Center, 
Randolph  Air  Force  Base,  TX  78150-7000 
or  to  the  local  Central  Civilian  Personnel 
Office  at  installation  of  employment  of 
individual  making  request. 

Give  name  and  Social  Security 
Number  (and  date  of  accident  or  injury 
if  related  to  worker's  compensation 
claim). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief,  Insurance  and  Employee 
Benefits,  Air  Force  Morale,  Welfare  and 
Recreation  Center.  Randolph  Air  Force 
Base.  TX  78150-7000  or  to  the  local 
Central  Civilian  Personnel  Office  at 
installation  of  employment  of  individual 
making  request. 

Give  name  and  Social  Security 
Number  (and  date  of  accident  or  injury 
if  related  to  worker's  compensation 
claim).  Government  identification  card, 
or  vehicle  driver's  license  is  required  for 
positive  identification. 

CONTESTINCr  RECORD  PROCEDURES:  ' 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  aje 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individuals  and  their  survivors  and 
beneficiaries;  Department  of  Labor: 
Social  Security  Administration;  previous 
employers;  medical  institutions,  and  any 
individual  in  a  position  to  verify 
relevant  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F213  AFWB  A 

SYSTEM  name: 

Air  Force  Educational  Assistance 
Loans.  (51  FR  44337.  December^.  1986). 

CHANGES: 

Change  System  identification  number 
to  "F213  AFMWRC  A" 


authorftv  for  maintenancc  of  thi 
system: 

Chanee  "10 U.SC  1082"  to  "10 U.S.C 
8013." 


ROUTINE  USES  OF  RECORDS  MAINTAINEO  M 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  "Blanket 
Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system.]'. 


RETRIEVABIUTV: 

Delete  the  word  "Filed"  and  insert 
"Retrieved." 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Director,  Moraie/Welfare/Recreation 
Center,  Randolph  Air  Force  Base,  TX 
78150-7000." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  the  Director, 
Morale/Welfare/Recreation  Center. 
Randolph  Air  Force  Base.  TX  78150- 

7000;"  1 1 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director,  Morale/Welfare/Recreation 
Center.  Randolph  Air  Force  Base.  TX 
78150-7000." 

CONTESTING  RECORD  PROCEDURES:     ' 

Delete  entry  and  replace  with  'The 
Air  Force  rules  for  access  to  records  and 
for  contesting  and  appealing  initial 
agency  determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager." 


'F213  AFMWRC  A 

SYSTEM  name: 

Air  Force  Educational  Assistance 
Loans. 

SYSTEM  LOCATION: 

Air  Force  Morale/Welfare/Recreation 
Center.  Randolph  Air  Force  Base,  TX 
78150-700a 


CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Diependents  of  active  duty  Air  Force 
military  members  who  received 
educational  assistance  loans  during 
1961. 1962  and  1963. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  loan  agreement 
documents  made  with  loan  recipients: 
related  documentation  between 
Executive  Secretariat/Air  Force  Morale 
and  Welfare  Center  (AFMWC)  and 
college/university  registrars;  retained 
copies  of  documents  and 
correspondence  received  from  or  sent  to 
loan  recipients,  and  individual  ledger 
cards  reflecting  accounting  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PURPOSE(S): 

Used  for  loan  follow-up. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  rftainino,  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  visible  file  binders/ 
cabinets. 

retrievabiuty: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  ai?d 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

retention  AND  DISPOSAL: 

f  Files  are  retained  until  paid  in  full  at 
which  time  the  original  loan  agreement 
is  returned  to  the  loan  recipient. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Morale/ Welfare/Recreation 
Center,  Randolph  Air  Force  Base,  TX 
78150-7000. 

notification  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  inquiries  to  the  Director, 
Morale/Welfare/Recreation  Center, 


Randolph  Air  Force  Base,  TX  78150- 
7000.  , 

RECORD  ACCESS  PNOCEOURSS: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director,  Morale/Welfare/Recreation 
Center,  Randolph  Air  Force  Base,  TX 
78150-7000. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  8C8b;  or  may  be  obtained 
from  the  system  manager.  - 

RECORD  SOURCE  CATEGORIES: 

Original  loan  agreements  generated 
by  the  loan  recipient:  correspondence 
received  from  or  sent  to  loan  recipients: 
certifications  from  college/university 
registrars  as  to  receipt  of  payment  for 
tuition,  school  supplies  and  other  ' 
educational  expenses. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  , 

F900  AFA  B 

SYSTEM  NAME: 

Thomas  D.  White  National  Defense 
Award.  (50  FR  22561  May  29. 1985). 

CHANGES: 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Change  "10  U.S.C.  8012"  to  "10  U.S.C. 
8013." 


RETRIEVABIUTY: 

Insert  the  word  "Retrieved"  at 
beginning  of  entry. 


RETENTION  AND  DISPOSAL: 

Add  to  end  of  entry  "Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Deputy 
Chief  of  Staff/Plans  and  Programs  (XP), 
USAF  Academy.  CO  80840-5000. " 

NOTIFICATION  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Deputy  Chief  of  Staff/ 
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Plans  and  Programs  (XP).  USAF 
Academy.  CO  80840-5000." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Deputy  Chief  of  Staff/Plans  and 
Programs  (XP).  USAF  Academy,  CO 
80040-5000." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Air  Force  rules  for 
access  to  records  and  for  contesting  and 
appealing  initial  agency  determinations 
by  the  individual  concerned  are 
published  in  Air  Force  Regulation  12-35; 
32  CFR  part  806b;  or  may  be  obtained 
from  the  system  manager." 


F900  AFA  B 

SYSTEM  name: 

Thomas  D.  White  National  Defense 
Award. 

SYSTEM  LOCATION: 

United  States  Air  Force  Academy 
(USAF  Academy).  CO  80840-5000. 

categories  of  individuals  covered  by  the 
system: 

Living  United  States  citizens  who 
have  contributed  significantly  to  the 
national  defense  and  security  of  the 
United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Nominations  and  supporting 
biographical  information  on  nominees 
for  the  Thomas  D.  White  Defense 
Award. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PURPOSE(S): 

Data  pertaining  to  the  Thomas  D. 
White  National  Defense  Award  is  used 
by  a  selection  board  in  identifying  an 
appropriate  recipient  for  the  award.  The 
elements,  which  may  consist  of 
citations,  certificates,  and/or  trophies 
are  prepared  using  information  provided 
by  the  nominating  activity. 

i 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  apply  to  this 
system. 


POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  on 
microfiche. 

RETRIEV  ABILITY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAU 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff/Plans  and 
Programs  (XP),  USAF  Academy,  CO 
80840-5000. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Deputy  Chief  of  Staff/ 
Plans  and  Programs  (XP),  USAF 
Academy,  CO  80840-5000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Deputy  Chief  of  Staff/Plans  and 
Programs  (XP).  USAF  Academy,  CO 
80840-5000. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Air  Force  rules 
for  access  to  records  and  for  contesting 
and  appealing  initial  agency 
determinations  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  previous 
employers  and  from  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  92-14084  Filed  06-19-92;  6:45  am) 

BILUNG  CODE  MIO-OI-F 


Department  of  the  Army 

Acquisition  Information  System 
(AAIS);  Establishment 

agency:  U.S.  Army  Armament, 

Munitions  and  Chemical  Command. 

DOD. 

ACTION:  Notice  of  the  establishment  of 

the  Acquisition  Information  System 

(AAIS). 

SUMMARY:  The  AAIS  system  was 
established  at  AMCCOM  to  provide 
industry  with  an  electronic  access  to 
various  types  of  acquisition  information 
currently  requested/desired.  The 
inherent  user-friendly,  menu-driven 
screens  provide  a  procurement  history 
option  and  a  Performance  Incentive 
Contracting  (PIC)  option  in  addition  to 
the  Advanced  Planning  Briefings  for 
Industry  (APBI)  option  which  was 
released  to  industry  last  fall. 
FOR  FURTHER  INFORMATION  CONTACT 
HQ,  AMCCOM,  ATTN:  AMSM,  Rock 
Island.  IL  61299-6000,  Karen  Williams 
(309)  782-7647  or  DSN  793-7647. 

SUPPLEMENTARY  INFORMATION:  The 

procurement  history  option  allows 
contractors  access  to  a  contractual 
history  program  which  prompts  the  user 
for  entry  of  an  NSN  and  promptly 
displays  the  unit-price,  award  date, 
quantity  and  previous  contractor 
relative  to  the  last  procurement.  This  on- 
line capability  virtually  eliminates  a 
former  restriction  on  the  number  of 
history  requests  that  our  local 
procurement  history  office  allowed  the 
contractor  per  day  and  gives  the 
contractor  significantly  improved 
response  times  and  limitless  number  of 
queries. 

The  PIC  option  is  a  program  being 
tested  at  AMCCOM  designed  to  obtain 
the  best  purchase  value  for  the 
government  after  considering  price  and 
contractor  performance  history.  The  PIC 
option  contains  selections  for  policy, 
definitions,  applicability,  procedures 
and  clause/provisional  test. 

The  APBI  option  provides  5-year 
projected  requirements  for  AMCCOM 
ammunition,  weapons,-  and  chemical 
items,  as  well  as  1-year  projected 
requirements  for  AMCCOM  spare  parts. 
It  also  contains  a  listing  of  upcoming 
conferences  industry  can  attend  and 
various  publications  for  information 
purposes. 

The  information  is  available  24  hours 
a  day,  seven  days  a  week  to  contractors 
who  have  access  to  a  modem  and  a 
monitor.  Access  may  be  accomplished 
with  a  1200  baud  modem  set-up  to  dial 
(309)  782-7648.  Access  parameters 
should  be  set  at  Full  Duplex.  No  parity,  8 
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Character  bits  and  1  Stop  bit.  When 
prompted  for  a  'login'  after  a  successful 
connection  enter  'apbi'  in  lower  case    " 
letters.  In  addition,  two  direct-line 
terminals  have  been  installed  in  our 
reception  area  for  those  contractors  who 
do  not  have  access  to  this  type  computer 
equipment. 

Plans  to  add  additional  options  of 
interest  to  industry  are  in  the  analysis 
and  design  phase  and  will  be  fielded  to 
industry  upon  completion  of  each  new 
option. 

Kenneth  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  92-14536  Filed  6-1&-92:  B:4S  ami 

BILLING  CX)OE  3710-08-M 


Department  of  the  Army 

Notice  of  Open  Meeting 

agency:  Military  Traffic  Management 
Symposium,  DOD. 

action:  Notice  of  open  meeting. 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-462)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  Committee:  Military /Industry 
Mobile  Homes  Symposium. 

Date  of  the  Meeting:  16  July  1992. 

r//7?e.- 0930-1530  hours. 

Place:  Headquarters.  Military  Traffic 
Management  Command.  Falls  Church.  VA. 

Proposed  Agenda 

2.  The  purpose  of  the  symposium  is  to 
provide  an  open  discussion  and  free 
exchange  of  ideas  with  the  public  on 
procedural  changes  to  the  Personal  property 
Traffic  Management  Regulation.  DOD 
4500.34R.  and  the  handling  of  other  matters  of 
mutual  interest  concerning  the  Department  of 
Defense  Personal  Property  Moving  and 
Storage  Program.  ' 

3.  All  interested  persons  desiring  to  submit 
topics  to  be  discussed  should  contact  the 
Commander.  Military  Traffic  Management 
Command,  Attn:  MTPP-M.  at  telephone 
number  (703)  756-1600  between  0800-1630 
hours.  Topics  to  be  discussed  should  be 
receivecl  on  or  before  18  June  1992. 
Kenneth  L.  Denton, 

A  rmy  Federal  Register  Liaison  Officer. 

(FR  Doc.  92-14530  Filed  6-19-92;  8:45  am] 

BILLING  CODE  3710-08-U  " 


Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy;  Open  Meeting 

In  accordance  with  section  10(a){20) 
of  the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463).  announcement  is  made 
of  the  following  meeting. 

Name  of  Committee:  Board  of  Visitors. 
United  States  Military  Academy. 

Date  of  Meeting:  29  July-l  August  1992. 

Place  of  Meeting:  West  Point,  New  York. 

Start  Time  of  Meeting:  7:30  p.m. 

Proposed  Agenda:  Observe  Cadet  Basic 
and  Field  Training;  Issues  Update:  Briefings/ 
Discussion  on  Academy  Intercollegiate 
Athletic  Program:  and  Cadet  Extracurricular 
and  Competitive  Club  Programs. 

All  proceedings  are  open.  For  further 
information,  contact  Lieutenant  Colonel 
Stephen  R.  Furr.  United  States  Military 
Academy,  West  Point,  NY  10996-5000.  (914) 
938-5870. 

For  the  Chairman  of  the  Board  of  Visitors: 
Stephen  R.  Furr. 

Lieutenant  Colonel.  U.S.  Army.  Executive 
Secretary.  USMA  Board  of  Visitors. 
(FR  Doc.  92-14529  Filed  6-19-92;  8:45  am) 

BILLING  CODE  3710-Oe-M 


i^litary  Traffic  Management  Command 
Policy  for  Fuel  Related  Carrier  Rate 
Changes 

agency:  Military  Traffic  Management 
Command,  DOD. 

action:  Final  policy  for  acquiring  fuel 
related  carrier  rate  adjustments. 

summary:  On  September  23, 1991. 
MTMC  requested  comments  from  the 
public  regarding  the  proposed  policy  for 
acquiring  fuel  related  carrier  rate 
adjustments.  The  policy  allows  for  fuel 
related  rate  adjustment  increases,  for 
the  domestic  linehaul  portions  of  carrier 
tenders  during  periods  of  fuel  price 
shocks.  The  policy  will  apply  to  the 
unsolicited  and  solicited  linehaul 
tenders  of  freight  and  household  goods 
carriers  by  all  participating  modes.  The 
responses  to  that  public  notice  have 
provided  additional  information  and 
identified  issues  for  further  clarification 
and  consideration.  This  notice  provides 
the  final  policy. 
EFFECTIVE  DATE:  June  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  Wright,  MTIN-NG. 
Domestic  Freight  (703)  756-1585,  Mr. 
Henry  Speller,  MTPP-CD.  Domestic 
Personal  Property  (703)  75&-1190,  or  Mr. 
"Melvin  Williams,  MTPP-CI, 
International  Personal  Property  (703) 
756-2383,  Military  Traffic  Management 
Command,  5611  Columbia  Pike,  Falls 
Church.  VA  22041-5050. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  23, 1991,  MTMC 
published  in  the  Federal  Register  (56  FR 
47939)  the  proposed  for  acquiring  fuel 
related  carrier  rate  adjustments. 
Comments  from  the  public  were 


requested.  The  closing  date  for 
comments  was  October  23, 1991. 
Comments  were  received  from  14 
respondents:  Eight  from  household 
goods  carriers  or  forwarders,  one  from 
the  Household  Goods  Carriers'  Bureau/ 
American  Movers  Conference  and  five 
from  freight  motor  carriers  or  their 
representatives. 

II.  Discussion  of  Coiiunents 

The  following  discussion  summarizes 
substantive  comments  and  MTMC 
responses. 

1.  Base  Period:  Some  respondents 
misunderstood  the  base  period  to  be 
used  for  determining  when  fuel  related 
adjustments  should  be  considered.  One 
respondent  recommended  that  a  July 
1990  or  July  1991  base  period  be  used 
and  that  changes  in  prices  should  be 
measured  in  cents  from  those  dates 
instead  of  percentage  changes.  The  - 
policy  is  not  based  upon  adjustments 
from  any  set  base  periopi  date.  Under 
the  policy,  changes  in  fuel  prices  are 
measured  only  during  the  12-week 
period  immediately  before  a  current 
week.  Percentage  changes  in  fuel  prices 
that  occur  during  the  12-week  period  are 
measured  weekly  and  are  used  to  decide 
whether  consideration  should  be  given 
to  providing  relief  to  carriers.  Given  this 
approach  and  varying  levels  of  fuel 
prices,  it  is  infeasible  to  measure  the 
impact  of  changes  on  other  than  a 
percentage  basis.  Consideration  of 
whether  to  grant  relief  would  be 
immediate  and  would  not  require 
waiting  12  weeks  as  misinterpreted  by 
some  respondents.  For  example:  a  15 
percent  or  greater  increase  in  one  week 
or  whenever  during  a  current  12-week 
period  would  trigger  immediate  MTMC 
consideration  of  Phase  I  relief  for 
carriers  under  the  policy.  MTMC 
believes  the  12-week  period  is 
reasonable  since  it  will  be  long  enough 
to  identify  fuel  price  shocks,  but  not  so 
long  as  to  include  more  gradual  changes 
in  fuel  costs.  Changes  in  fuel  costs  over 
longer  time  periods  are  beyond  the 
purpose  of  the  policy,  which  is  solely  to 
provide  reasonable  relief  to  carriers  for 
fuel  price  shocks  (sudden,  unexpected 
and  sharp  price  increases]  in  order  to 
maintain  service  to  DOD  during 
emergency  situations. 

2.  Relief  for  Phase  I  Shocks:  Many 
respondents  suggested  that  carriers 
providing  services  to  DOD  under 
solicited  rate  programs,  also  should  be 
provided  relief  under  Phase  I  (brief/ 
moderate)  fuel  price  shocks.  The  policy 
is  being  established  because  it  is 
recognized  that  carriers  cannot  be 
expected  to  anticipate  fuel  price  shocks 
in  developing  their  rates;  however, 
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MTMC  believes  it  is  reasonable  to 
expect  carriers  under  solicited  rate 
programs  to  assume  a  part  of  the  risk  of 
shocks  since  their  rates  should  be  based 
on  longer-term  cost  and  revenue 
considerations  and  are  provided  to  DOD 
on  a  firm,  fixed-price  basis.  These  rates 
should  be  adequate  to  absorb  brief/ 
moderate  shocks.  In  addition,  it  is  not 
feasible  to  provide  individual  carrier 
rate  adjustments,  similar  to  that  allowed 
unsolicited  tender  carriers  under  Phase 
I,  to  solicited  tender  carriers  since  it 
could  result  in  carrier  reranking  and,  in 
effect,  be  equivalent  to  resolicitaticn. 
MTMC  wUl  not  renegotiate  rates  or 
rearrange  inindl  low  rate  carriers  based 
on  rate  increases  allowed  under  this 
policy.  Rate  mcreases  based  on  a  rise  in 
fuel  prices  will  not  result  in  the 
replacement  of  the  low  rate  carrierls). 

3.  Automatic  Implementation:  Certain 
respondents  recommended  that 
implementation  of  relief  be  made 
automatic.  Under  the  policy,  the 
decision  to  implement  relief  under  Phase 
I  or  II  is  at  the  MTMC  commander's 
discretion.  This  is  reasonable  since  the 
commander  must  weigh  other  factors 
besides  percentage  changes  in  fuel 
prices  such  as  the  expected  severity  and 
length  of  the  shock,  regional  variations 
in  fuel  costs  and  probable  impact  on 
national  defense  requirements  before 
determining  if  implementation  would  be 
in  the  Government's  interest.  One 
respondent  suggested  that  carriers  be 
entitled  to  any  extension  of  the 
adjustment  period  beyond  the  period 
when  adjustments  are  needed  to  make 
up  for  any  delay  in  implementation. 
MTMC  disagrees  because  MTMC 
intends  to  implement  and  terminate 
relief  on  a  timely  basis  as  the  fuel  price 
situation  warrants.  Adjustments  will  be 
allowed  only  when  determined  by 
MTMC  as  necessary. 

4.  Adjustment  for  International  HHG: 
A  number  of  respondents  suggested  that 
MTMC  provide  relief  for  overseas  fuel 
costs  of  international  household  goods 
forwarders.  MTMC  will  continue  to 
provide  relief  under  the  policy  for  the 
domestic  portion  of  fuel  costs  associated 
with  international  household  goods 
shipments  and  also  will  continue  to 
permit  a  pass-through  of  related  ocean 
carrier  bunker  fuel  surcharges.  This 
should  provide  forwarders  adequate 
relief  for  the  bulk  of  fuel  costs  related  to 
providing  international  service.  It  is 
infeasible  for  MTMC  to  monitor 
overseas  inland  carrier  fuel  prices 
worldwide  on  a  continuing  basis. 

5.  Provide  Relief  for  Non-Shock 
Situations:  Some  respondents  suggested 
that  relief  should  be  provided  for  non- 
shock  increases  in  fuel  costs  for  carriers 


participating  in  MTMC's  Guaranteed 
Traffic  (GT)  Program.  This  is  a  freight 
solicited  tender  program  under  which 
agreements  may  be  for  terms  up  to  two 
years.  MTMC  will  develop  a  standard 
cost  escalation  clause  that  will  be  used 
to  provide  relief  for  GT  carriers  for  non- 
emergency increases  in  fuel  and  other 
operating  costs.  This  clause  is  currently 
being  developed  and  will  not  require 
any  modification  of  this  policy,  which  is 
solely  intended  to  apply  in  emergency 
fuel  price  shock  situations. 

6.  Lower  Percentage  Criteria  Levels: 
A  number  of  respondents  recommended 
that  the  percentage  criteria  levels 
specified  in  the  policy  for  Phases  I  and  II 
be  lowered.  Some  recomme.nded  that  the 
Phase  I  criteria  be  lowered  from  15 
percent  to  5  percent.  Some  of  this 
concern  was  apparently  based  upon  a 
mistaken  interpretation  that  fuel  prices 
would  have  to  remain  at  or  above  the  15 
percent  level  for  12  weeks  before  Phase 

I  relief  would  be  considered.  As 
explained  in  paragraph  1  above, 
consideration  of  whether  to  grant  relief 
would  be  immediate  when  fuel  prices 
exceed  the  15  percent  level  and  would 
not  require  waiting  12  weeks  for 
implementation.  The  criteria  levels  are 
based  upon  experience  during  the  two 
fuel  price  shocks  that  occurred  during 
1989-1991  and  are  considered 
reasonable. 

7.  Other  Issues:  The  following  issues 
were  also  addressed  by  respondents: 

a.  Blanket  Tender  Three  respondents, 
who  participated  in  the  unsolicited 
tender  programs,  mistakenly  assumed 
that  they  would  have  to  submit  rate 
adjustments  on  each  tender  under  the 
policy  and  recommended  that  blanket 
rate  adjustments  be  allowed.  As  was 
done  during  the  1990-91  Iraq  Invasion 
fuel  price  shock,  MTMC  will  continue 
under  the  policy  to  require  unsolicited 
tender  carriers  to  file  a  single  blanket 
rate  adjustment  applicable  to  all 
tenders.  This  will  speed  processing  of 
adjustments  and  reduce  administrative 
complexity  for  the  carriers  and  DOD. 

b.  Pickup  and  Delivery  from  Storage- 
In-Transit  (SIT):  Four  respondents 
recommended  that  Phase  adjustments 
be  applied  on  pickup  and  delivery 
charges  to  and  from  SITIocations. 
MTMC  will  continue  to  allow  fuel  rate 
adjustments  for  the  domestic  portions  of 
pickup  and  delivery  charges  from  SIT  as 
was  done  during  the  1990-1991  Iraq 
Invasion  shock. 

c.  Provide  Government  Cost 
Projections:  One  respondent 
recommended  that  the  Government 
provide  carriers  its  projections  of  fuel 
prices.  Carriers  may  directly  obtain 
information  from  the  U.S.  Department  of 


Energy,  such  as  the  Annual  Energy 
Outlook,  on  petroleum  price  trends.  In 
addition,  information  on  the  outlook  for 
fuel  prices  is  extensively  reported  in  the 
trade  press  and  proprietary  forecasts 
may  be  obtained  from  various 
commercial  sources.  Carriers  must  use 
their  judgment  in  using  these  and  other 
accessible  information  resources  in 
developing  their  rates. 

d.  Separate  Program  for  Household 
Goods  Carriers:  Two  respondents 
recommended  that  a  separate  household 
goods  fuel  adjustment  program  be 
developed.  This  policy  was  developed  in 
part  because  of  concerns  that 
differences  between  previous 
approaches  used  for  MTMC  freight  and 
household  goods  programs  could  have 
resulted  in  nonstandard  treatment 
between  types  of  carriers.  The  policy 
standardizes  the  approach  MTMC  will 
use  for  handling  fuel  price  shocks  for 
both  freight  and  household  goods 
programs. 

e.  Billing  Procedures:  Two 
respondents  suggested  that 
reimbursement  procedures  for  fuel  rate 
adjustments  were  cumbersome  and 
expensive  to  administer.  It  is  essential 
that  carriers  clearly  show  on  all 
Government  Bills  of  Landing  (GBLs)  the 
amount  of  any  fuel  rate  adjustment.  Tliis 
will  ensure  correct  payment  to  the 
carrier  and  permit  proper  GEL  audit. 
MTMC  will  keep  these  procedures  as 
administratively  simple  as  possible. 

III.  Implementation 

On  4  March  1992,  Commander,  MTMC 
approved  the  policy  for  implementation 
upon  publication  in  the  Federal  Register. 
The  final  policy  has  been  modified  only 
as  necessary  to  clarify  certain  issues 
discussed  above  as  well  as  other  points. 
Implementing  regulations  for  specific 
procedures  for  MTMC  freight  and 
personal  property  programs  will  be 
published  in  the  Federal  Register  in  the 
future  for  public  comment  Current  and 
future  MTMC  agreements  and 
solicitations  will  be  modified  to  reflect 
this  policy. 

IV.  Final  Policy 

Subject  MTMC  Policy  for  Fuel  Related 
Carrier  Rate  Changes 

Policy 

Written  provision  will  be  made  in 
MTMC  regulations  and  solicited  tender 
agreements  for  fuel  related  rate 
adjustment  increases  during  periods  of 
fuel  price  shocks  (sudden,  unexpected 
and  sharp  increases  in  fuel  prices).  Rate 
adjustments  will  be  applied  only  in 
extraordinary  circumstances  which  are 
deemed  necessary  to  ensure  that  DOD 
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shipping  continues  without  interruption. 
The  policy  will  apply  to  the  unsolicited 
and  solicited  line-haul  tenders  of  freight 
and  household  goods  carriers  by  all 
participating  modes.  Unsolicited  tenders 
are  submitted  by  freight  carriers  to 
MTNiC  under  the  Voluntary  Tender 
Program  for  freight;  solicited  tenders  are 
requested  by  MTMC  and  include 
tenders  submitted  under  the  Freight 
Guaranteed  Traffic  Program  and  the 
Domestic  Household  Goods  Program. 
The  policy  applies  to  the  domestic 
linehaul  portions  of  carrier  tenders, 
whether  a  shipment  is  domestic 
(interstate  or  intrastate)  or  international 
in  nature.  This  includes  pickup  and 
delivery  of  household  goods  to  and  from 
domestic  Storage-In-Transit  locations.  It 
does  not  apply  to:  (1)  Any  MTMC  spot- 
bid  programs  (e.g..  one-time-only  moves, 
volume  moves,  mobile  home  program, 
and  boat  program),  (2)  the  inland 
overseas  fuel  costs  of  internatiorral 
household  goods  carriers,  or  (3)  to  any 
MTMC  passenger  program.  Rate 
adjustment  increases  will  be  allowed 
according  to  the  following  general 
guidelines: 

1.  A  two-phased  approach  would  be 
used.  Phase  I  applies  to  brief/moderate 
fuel  price  shock  situations  occurring 
during  the  12-week  period  immediately 
before  the  current  week.  Phase  II  applies 
to  protracted  shock  situations  exceeding 
12  weeks  in  duration  or  shocks  of 
extreme  severity. 

2.  Phase  I  (Brief/ Moderate  Shock): 
MTMC  will  consider  implementation  of 
Phase  I  policies  when  fuel  prices 
increase  15  percent  or  more  (as 
measured  by  changes  in  the  ICC  diesel 
fuel  price  survey  or  other  appropriate 
sources)  during  the  12-week  period 
immediately  before  the  current  week. 

a.  Unsolicited  Tender  Programs: 
MTMC  will  allow  reduced  notification 
time  for  carriers  to  file  temporary  fuel 
related  rate  adjustments  on  unsolicited 
tenders.  MTMC  will  specify  notice 
requirements,  rate  adjustment  frequency 
and  termination  dates  and  extend  or 
cancel  termination  dates  as  it  deems 
necessary.  Carriers  making  adjustments 
will  be  required  to  issue  blanket  tenders 
for  fuel  related  adjustments  instead  of 
submitting  supplemental  tenders  on  a 
per  tender  basis.  Retroactive  effective 
dates  will  not  be  permitted.  Rate 
adjustments  will  apply  to  shipments 
picked  up  on  or  after  the  effective  date 
of  the  adjustment  and  remain  in  effect 
until  cancelled. 

b.  Solicited  Tender  Programs:  Fuel 
rate  adjustments  on  solicited  rate 
programs  will  not  be  permitted  during 
Phase  I  brief/moderate  fuel  price 
shocks 


3.  Phase  II  (Protracted/Extreme):  If 
the  fuel  price  shock  exceeds  25  percent 
(as  measured  by  changes  in  the  ICC 
diesel  fuel  survey  or  other  appropriate 
survey),  or  if  the  fuel  price  shock  of  at 
least  15  percent,  but  less  than  25 
percent,  exceeds  12  weeks  in  duration, 
MTMC  will  consider  implementation  of 
Phase  II  policies. 

a.  Unsolicited  Tender  Programs:  As 
under  Phase  1,  MTMC  will  continue  to 
consider  allowing  periodic  carrier  fuel 
related  rate  adjustments.  MTMC  will 
extend  or  cancel  rate  adjustment 
termination  dates  as  it  deems  necessary. 

b.  Solicited  Tender  Programs:  Upon" 
implementation  of  Phase  II,  MTMC  will 
consider! prescribing  fuel  rate 
adjustment  inceases  on  solicited 
tenders.  Prescribed  rate  adjustments 
will  be  established  for  different  modes 
and,  where  necessary,  types  of  rates, 
e.g.,  less  than  truckload  (LTL),  truckload 
(TL),  etc.,  using  a  methodology 
developed  by  MTMC  and  the  best 
information  available.  There  will  be  no 
change  in  existing  carrier  rankings. 

4.  Termination:  MTMC.  at  its 
discretion,  may  terminate  fuel  rate 
adjustments  allowed  under  Phase  I. 
Termination  of  Phase  I  will  normally 
occur  when  fuel  prices  (as  measured  by 
changes  in  the  ICC  diesel  fuel  price 
survey  or  other  appropriate  survey)  fall 
below  the  15  percent  level.  Termination 
of  Phase  II  will  be  considered:  (1)  When 
fuel  prices  fall  below  the  25  percent 
level  during  shocks  lasting  12  weeks  or 
less,  (2)  when  fuel  prices  fall  below  15 
percent  during  shocks  exceeding  12 
weeks  in  duration.  For  newly  solicited 
rate  arrangements  of  cycles,  MTMC  will 
retain  the  option  of  allowing  or  not 
allowing  existing  fuel  adjustments  to  be 
applied. 

5.  Advance  Notification.  Whenever 
possible,  MTMC  will  provide  advance 
notification  to  the  Defense  Logistics 
Agency  and  the  services  of  fuel  rate 
adjustments  for  both  solicited  and 
unsolicited  rates.  Advance  notification 
may  not  be  feasible  in  some  emergency 
situations. 

6.  Billing  Procedures:  Carriers  will 
clearly  show  on  all  affected  Government 
Bills  of  Lading  (GBLs)  the  amount  of  any 
fuel  rate  adjustment.  MTMC  will  keep 
these  procedures  as  simple  as  possible. 

Discussion 

Fuel  price  s)iocks  are  emergency 
situations  characterized  by  sudden, 
unexpected  and  sharp  increases  in  fuel 
prices  requiring  consideration  of 
temporary  rate  relief  for  carriers.  For  the 
purposes  of  this  policy,  shocks  are 
either:  (1)  Brief/ Moderate  Shocks  during 
which  fuel  prices  rise  significantly,  but 
return  to  their  previous  level  within  a 


period  of  twelve  weeks  or  less,  or  (2) 
Protracted/Extreme  Shocks  in  which 
fuel  prices  increase  significantly  or 
remain  at  high  levels  for  more  than      { 
twelve  weeks.  The  primary  objective  of 
this  policy  is  to  maintain  the  quantity 
and  quality  of  service  to  DOD  while 
permitting  avenues  of  relief  for  carriers 
faced  with  an  unforeseeable  and 
substantial  increase  in  fuel  cost  after 
their  rate  filing.  The  intention  is  to 
provide  the  flexibility  needed  to 
accommodate  both  types  of  fuel  price 
shocks,  provide  individual  carriers 
reasonable  relief  from  unforeseeable 
and  sudden  increases  in  fuel  costs  and 
minimize  additional  administrative 
workload.  Unsolicited  tender  rates, 
which  normally  can  be  cancelled  on  30- 
days  notice,  reflect  short-term  cost  and 
revenue  considerations.  The  reduced 
notification  time  allowed  under  the 
policy  will  permit  unsolicited  tender 
carriers  to  more  quicltly  adjust  their 
rates  and  maintain  cdmpensatory  rate 
levels.  These  carriers  will  be  allowed 
relief  under  both  brief/moderate  and 
protracted/extreme  shock  situations. 
Carrier  rates  provided  under  MTMC 
solicited  tender  rate  programs,  which 
include  the  Freight  Guaranteed  Traffic 
and  the  Domestic  Household  Goods 
programs,  are  established  for  periods 
from  six  to  eighteen  months  or  more. 
Carriers  participating  in  these  programs 
are  presumed  to  have  submitted  long- 
term  rates  that  are  based  on  longer-term 
cost  and  revenue  considerations.  It  is 
believed  reasonable  to  limit  relief  to 
solicited  tender  carriers  to  protracted/ 
extreme  shock  situations.  MTMC 
prescription  of  fuel  rate  adjustments  for 
solicited  tender  programs  will  ensure 
stability  in  these  programs  and 
eliminate  the  need  to  resolicit  rates  or 
rerank  carriers.  Rate  adjustments  for 
more  gradual  changes  in  carrier  fuel  and 
other  costs  over  longer  time  periods  are 
beyond  the  purpose  of  this  policy,  but 
may  be  considered  under  standard  cost 
escalation  clauses  for  MTMC  rate 
agreements  and  solicitations.  The  policy 
also  clarifies  when  termination  of  fuel 
rate  adjustments  would  be  considered 
by  MTMC.  This  policy  does  not  apply  to 
MTMC  spot-bid  freight  and  personal 
property  programs  (e.g.,  one-time-only 
moves,  volume  moves,  mobile  home 
program,  and  boat  program),  because 
rates  provided  by  carriers  under  these 
programs  should  reflect  the  most  current 
fuel  price  levels  and  apply  to  immediate 
one-time-only  DOD  requirements.  It 
does  not  apply  to  the  inland  overseas 
fuel  costs  of  international  household 
goods  carriers  since  it  is  infeasible  for 
MTMC  to  monitor  overseas  carrier  fuel 
costs  worldwide  or  to  prescribe 
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reasonable  adjustments  for  these 
carriera.  lite  policy  also  does  not  apply 
to  passenger  carriers  since  they  are  at 
minimum  financial  risk  because  of  the 
nature  of  the  MTMC  passenger  traffic 
programs.  These  programs  rely  primarily 
on  separate  spot-bids  for  each 
movement  or  the  Contract  City  Pair 
Program  that  allows  for  one-time  price 
adjustment  after  the  first  six  months  of 
the  one-year  contract 
Kenneth  L.  Dentoa. 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-14525  Filed  6-19-«2;  8:45  am) 

BILLINO  COOC  3710-Oa-M 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  to  Prepare  a  Draft 
Environmental  impact  Statement 
(DEIS)  for  ttie  Boston  Harbor 
Navigation  Improvement  Project 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  intent. 

summary:  a  draft  and  final 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
improvement  dredging  in  Boston  Harbor, 
Boston,  Massachusetts.  The  proposed 
navigation  improvement  project  in 
Boston  Harbor  is  intended  to  increase 
the  navigational  efficiency  and  safety  of 
Boston  Harbor  for  the  deep  drafted 
vessels  which  currently  transit  the  area. 
The  local  sponsor  cost-sharing  in  this 
project  is  the  Massachusetts  Port 
Authority  (MASSPORT). 

The  project  would  deepen  part  of  the 
Reserved  Channel  to  40-feet  MLW  with 
the  establishment  of  a  small  40-foot 
deep  turning  area  at  the  confluence  of 
the  Ressrved  and  Main  Ship  Channels. 
Additionally,  portions  of  the  existing  35- 
foot  Mystic  and  Chelsea  River  channels 
are  proposed  to  be  dredged  to  a  depth  of 
40-  and  38-feet  MLW,  respectively.  The 
35-foot  deep  confluence  of  these  two 
upper  harbor  tributary  channels  (Inner 
Confluence)  will  also  be  dredged  to  a 
depth  of  40-feet  MLW.  Approximately 
2.1  million  cubic  yards  of  clay,  rock,  silt 
and  silty-sand  material  will  be 
generated  from  this  project.  It  is 
anticipated  to  require  one  and  one-half 
years  of  year-round  dredging  to 
complete  the  project  using  a  mechanical 
bucket  dredge  and  blasting  rock  where 
necessary.  Concurrent  with  the 
deepening  of  the  Federal  channel,  local 
interests  (beneficiaries)  must  deepen 
berthing  areas  that  are  directly 
associated  with  navigation  improvement 
charmel  work.  The  volume  of  this 
material  is  about  230,000  cubic  yards. 


An  additional  eoaooo  cubic  yards  of 
material  is  expected  to  be  dredged  by 
local  interests  from  berthing  areas  not 
included  in  the  project  as  beneficiaries. 
The  1988  FeasibiHty  Report  proposed 
that  local  berthing  material  and  the 
maintenance  dredged  material  from  the 
Federal  channels  be  disposed  of  at  the 
Massachusetts  Bay  Disposal  Site  and 
capped  with  the  clean  navigation 
improvement  material.  Other  disposal 
alternatives  will  also  be  investigated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Catherine  Demos,  Impact  Analysis 
Division.  U.S.  Army  Corps  of  Engineers, 
424  Trapelo  Road,  Waltham, 
Massachusetts  02254-9149,  Telephone 
No.  (617)  647-8231. 

SUPPLEMENTARY  INFORMATION:  A 

Feasibility  Report,  including  an 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI),  was  prepared  in  August  of 
1988.  This  project  was  authorized  in  the 
1990  Water  Resources  Development  Act. 
As  discussed  above,  and,in  the  1988  EA, 
the  project  was  proposed  to  deepen  the 
Mystic,  Chelsea,  and  Reserved  Channel 
in  Boston  Harbor.  Disposal  options 
considered  included  the  Massachusetts 
Bay  Disposal  Site  (MBDS). 
Contaminated  material  would  be  capped 
by  the  underlying  clean  sediments  from 
the  harbor.  Other  disposal  options  that 
were  investigated  are  upland  and 
nearshore  sites. 

Scoping  meetings  are  anticipated  to 
occur  prior  to  the  initiation  of  the  draft 
EIS.  All  affected  Federal,  State,  and 
local  agencies  will  be  asked  to  attend 
the  scoping  meetings.  Other  interested 
private  and  public  organizations  will 
also  be  invited.  These  meetings  are 
expected  to  occur  in  June  of  this  year. 

The  alternative  analysis  for  dredged 
material  disposal  and  the  feasibility  of 
capping  in  a  deep  water  (100  meter) 
disposal  site  are  expected  lb  be  some  of 
the  significant  issues  that  will  need  to 
be  addressed  in  the  EIS.  Scoping  will 
determine  any  other  issues  not 
identified  to  date. 

An  Environmental  Impact  Report 
(EIR)  is  required  under  the 
Massachusetts  Environmental  Policy 
Act  to  be  conducted  by  the  local 
sponsor  (MASSPORT).  This  EIS  will  be 
prepared  as  a  joint  EIS/EIR.  It  is 
estimated  that  the  draft  EIS/EIR  will  be 
available  for  public  review  in  November 
of  1992. 

James  K.  Hughes, 

Lieutenant  Colonel  Corps  of  Engineers 
Division  Engineer. 
[FR  Doc.  92-14528  Filed  6-19-92;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Bequests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  22, 
1992. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208,  New  Executive 
Office  Building.  Washington,  DC  20503, 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  | 

Department  of  Education,  400  Marylafld 
Avenue,  SW..  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Green  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  tlie  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Frequency  of  collection;  (4)  The 
affected  public;  (S)  Reporting  burden; 
and/or  (6)  Recordkeeping  burden;  and 
(7)  Abstract.  OMB  invites  public 
comment  at  the  address  specified  above. 
Copies  of  the  requests  are  available 
from  Cary  Green  at  the  address 
specified  above. 
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Dated:  June  16. 1992. 

Gary  Graea 

Director,  Information  Resources  Management 
Service. 

Office  of  Educational  Researcb  and 
Improvement 

Type  of  Review:  New. 

Title:  Digest  of  Education  Statistics 
Readers  Survey. 

Frequency:  One-Time. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden:  Responses:  2.000. 

Burden  Hours:  200. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  survey  will  be  used  to 
gather  information  about  reader  reaction 
to  the  1992  edition  of  the  Digest  of 
Education  Statistics.  The  survey  will  be 
inserted  in  the  report. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Certification  of  Funds  and  Data 
for  the  Endowment  Challenge  Grant 
Program. 

Frequency:  Aimually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden:  Responses:  50. 

Burden  Hours:  25. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  information  collected 
will  show  the  exact  amount  the  funds 
the  applicant  has  raised  to  qualify  for 
matching  funds  under  the  Endowment 
Challenge  Grant  Program.  The 
Department  uses  the  information  to 
determine  the  amount  of  the  grant 
awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Application  for  the 
Comprehensive  Program  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education  (New  Grant  Awards  and 
Continuations). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments.  Non-profit  institutions, 
small  businesses  organizations. 

Reporting  Burden:  Responses:  2,275. 

Burden  Hours:  27.150. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
postsecondary  educational  institutions 
and  agencies  to  apply  for  funding  under 
the  Fund  for  Improvement  of 
Postsecondary  Education.  The 
Department  uses  the  information  to 
make  grant,  awards. 


Office  of  Policy  and  Planning 

Type  of  Review:  New. 

Title:  Impacts  of  Open  Enrollment  on 
Minnesota  School  Districts. 

Frequency:  One-Time. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden:  Responses:  120. 

Burden  Hours:  180. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  purpose  of  this  data 
collection  is  to  document  the  use  and 
effects  of  educational  choice  options  in 
the  state  that  has  made  the  most 
progress  toward  fully  implementing 
educational  choice  for  all  families  with 
school-age  children.  The  major  topic 
that  this  study  will  address  is 
comparative  impacts  of  interdistrict  ' 
open  enrollment  on  school  districts. 

Due  to  the  fact  that  very  httle  data 
exist  on  the  implementation  and  impacts 
of  educational  choice  initiatives,  the 
information  collected  through  this  study 
will  be  of  use  and  interest  to  a  large 
number  of  audiences. 

Office  of  Policy  and  Planning 

Type  of  Review:  New. 

Title:  Baseline  Surveys  for  the  School 
Dropout  Demonstration  Assistance 
Program  Evaluation. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions,  small  businesses 
or  organizations. 

Reporting  Burden:  Responses:  24,500. 

Burden  Hours:  16,863. 

Recordkeeping  Burden: 
Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  evaluation  will 
examine  the  effects  of  dropout 
prevention  programs.  The  information 
will  help  identify  appropriate  cost 
effective  strategies  for  preventing 
students  from  leaving  school  and 
improving  their  performance  in  school. 

[FR  Doc.  92-14538  Filed  6-19-92:  8:45  am] 

BILUNGCOOE  4000-t-M 


DEPARTMENT  OF  ENERGY 

Clean  Coal  Technology 

agency:  O^ice  of  Fossil  Energy, 
Department  of  Energy  (DOE). 
action:  Notice  of  availability  of  the 
final  Program  Opportunity  Notice 
(PON). 

summary:  doe  is  issuing  the  final 
Program  Opportunity  Notice  (PON),  No. 
DE-PS(n-92FE62647.  The  final  PON 
solicits  proposals  for  cost-shared 


projects  to  demonstrate  clean  coal 
technologies  that  advance  significantly 
the  efficiency  and  environmental 
performance  of  coal  using  technologies. 
A  total  of  $600  million  (less 
approximately  $30  million  for  DOE's 
administrative  expenses  and  other 
matters]  has  been  appropriated  for 
financial  assistance  awards  under  this 
solicitation. 

DATEK  The  Final  Program  Opportunity 
Notice  will  be  issued  on  or  before  July  6, 
1992,  and  the  deadline  for  receipt  of 
proposals  is  December  7. 199Z  at  4:30 
p.m.  Washington.  DC,  time. 

ADDRESS  FOR  OBTAINING  FINAL  PON: 

Written  request  must  be  sent  to  U.S. 
Department  of  Energy,  P.O.  Box  2500. 
Attn:  Document  Control  Specialist.  PR- 
33,  Washington.  DC  20585.  Also  copies 
may  be  picked  up  at  the  U.S. 
Department  of  Energy,  Headquarters 
Procurement  Operations,  Document 
Control  Specialist,  Forrestal  Building 
Room  lJ-005, 1000  Independence 
Avenue.  SW.,  Washington,  DC,  between 
the  hours  of  9  a.m.  and  3  p.m.,  Monday 
through  Friday  except  Federal  holidays. 
The  final  PON  is  anticipated  to  be 
available  on  or  after  July  6, 1992.  If  you    . 
have  received  past  solicitations  and/or 
attended  the  1991  Clean  Coal 
Technology  public  meetings  your  name 
is  already  on  our  mailing  list  for  the 
final  PON. 

SUPPLEMENTARY  INFORMATION:  On 

November  13. 1991.  Public  Law  102-154. 
"An  Act  Making  Appropriations  for  the 
Department  of  the  Interior  and  Related 
Agencies  for  the  Fiscal  Year  Ending 
September  30. 1992,  and  for  Other 
Purposes  (the  "Act"),  was  signed  into 
law.  This  Act,  among  other  things, 
provides  funds  to  DOE  to  conduct  cost- 
shared  Clean  Coal  Technology  (CCT) 
projects  for  the  design,  construction,  and 
operation  of  facilities  that  "*  *  *    shall 
advance  significantly  the  efficiency  and 
environmental  performance  of  coal- 
using  technologies  and  be  applicable  to 
either  new  or  existing  facilities  *  *  *." 
The  Act,  together  with  Public  Law  101- 
512.  makes  available  a  total  of  $600 
million  for  a  fifth  general  request  for 
Proposals  under  the  Clean  Coal 
program.  The  Act  also  directs  DOE  to 
issue  the  final  PON  no  later  than  July  6, 
1992.  A  preproposal  conference  will  be 
announced  in  the  final  PON.  The  final 
PON  will  establish  a  five  month 
deadline  for  the  submission  of  proposals 
(December  7, 1992).  The  evaluation  and 
election  of  proposals  is  expected  to  be 
completed  within  five  months  after 
proposal  submission  (May  6, 1993). 
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FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Herbert  D.  Watkins.  Tel.  (202)  586- 

1026. 

Scott  Sheffield. 

Acting  Director,  Program  Support  Division. 
Office  of  Placement  and  Administration. 
[FR  Doc.  92-14627  Filed  8-19-92;  8:45  am) 
WLUNG  CODE  64$0-01-M 

Secretary  of  Energy  Advisory  Board; 
Open  Meeting 

•Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463.  86  Stat.  770).  notice  is 
hereby  given  of  the  following  advisory 
committee  meeting:. 

Name:  Secretary  of  Engergy  Advisory 
Board. 

Date  and  Time:  Friday.  )uly  la  1992.  8:30 
a.m.-4:30p.m. 

Place:  JW  Marriott  Hotel,  Salon  1, 1331 
Pennsylvania  Avenue,  NW.,  Washington.  DC 
20004.  (202)  626-6976. 

Contact:  Dr.  Jake  W.  Stewart,  Designated 
Federal  Officer.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202)  586-7092. 

Purpose:  The  Board  was  established  to 
serve  as  the  Secretary  of  Energy's  primary 
mechanism  for  long-range  planning  and 
analysis  of  major  issues  facing  the  ' 
Department  of  Energy.  The  Board  will  advise 
the  Secretary  on  the  research,  development, 
energy  and  national  defense  responsibihties, 
activities,  and  operations  of  the  Department 
and  provide  expert  guidance  in  these  areas  to 
the  Department. 

Tentative  Agenda 

Friday.  July  10.  1992.  8:30  a.TP..-4:30 p.m. 

6:30  a.m.    Call  to  Order  and  Introductions 

Welcoming  Remarks 
9:15  a.m.    Status  Reports  on  SEAB  Task 

Forces 
11:00  a.m.    Discussion 
12:00  noon    Lunch 
115  p.m.    Update  on  the  National  Energy 

Strategy 
2:00  p  m.    Presentations  on  Departmental 

Programs 
3:30  p.m.    Discussion  of  Future  SEAB 

Activities 
4:15  p.m.    Public  Comment  (10  minute  rule) 
4:30  p.m.    Adjourn 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Task  Force 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's  judgment, 
facilitate  the  orderly  conduct  of  business. 

Any  member  of  the  public  who  wishes  to 
make  an  oral  statement  pertaining  to  agenda 
items  should  contact  the  Designated  Federal 
Officer  at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
before  3  p.m.  (E.D.T.)  Thursday.  July  2, 1992, 
and  reasonable  provision  will  be  made  to 
include  the  presentation  during  the  public 
comment  period.  It  is  requested  that  oral 
presenters  provide  15  copies  of  their 
statements  at  the  time  of  their  presentations. 

Written  testimony  pertaining  to  agenda 
items  may  be  submitted  prior  to  the  meeting. 
Written  testimony  must  be  received  by  the 


Designated  Federal  Officer  at  the  address 
shown  above  before  5  p.m.  (E.D.T.)  Monday, 
July  6, 1992,  to  assure  that  it  is  considered  by 
Board  meml>ers  during  the  meeting. 

Minutes:  A  transcript  of  the  meeting  will  be 
available  for  public  review  and  copying 
approximately  30  days  following  the  meeting 
at  the  Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue,  SW, 
Washington,  DC,  between  8  am  and  4  pm, 
Monday  through  Friday  except  Federal 
holidays. 

Issued:  Washington.  DC  on:  June  IB,  1992. 
Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  92-14629  Filed  6-19-92;  8:45  am) 

BIUJNG  COOE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP91-780-000.  CP91-780-002. 
CP91-78O-O03.  CP91-2322-000,  and  CP91- 
2322-002] 

Northwest  Pipeline  Corp.  and  Paiute 
Pipeline  Co.;  Environmental 
Wort(8hops 

June  16, 1992. 

This  is  to  inform  all  parties  to  the 
proceedings  in  the  above  doclcets  that 
the  environmental  staff  of  the  Federal 
Energy  Regulatory  Commission  (FERC) 
will  conduct  a  number  of  meetings  to 
discuss  the  content  of  various  submittals 
required  of  Northwest  Pipeline 
Corporation  and  Paiute  Pipeline 
Company  in  response  to  the 
environmental  conditions  attached  to 
their  FERC  Certificates.  The  first  of 
these  meetings  will  be  held  at  10  a.m.  on 
June  30. 1992.  continuing  tlirough  July  2, 
as  necessary,  at  the  offices  of  the  FERC. 
Although  future  meetings  will  not  be 
noticed,  parties  can  obtain  a  schedule  of 
any  proposed  meetings  during  a  specific 
month  by  contacting  the  FERC 
Environmental  Project  Manager  at  the 
beginning  of  that  month.  For  further 
information,  contact  Ms.  Lauren 
O'Donnell.  Environmental  Project 
Manager,  at  (202)  208-0874. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-14589  Filed  6-19-92;  8:45  amj 

BILUNG  COOE  8717-41-M  * 

[Docket  No.  J092-06945T.  Louislana-13] 

State  Of  Louisiana;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

June  16, 1992. 

Take  notice  that  on  June  1. 1992.  the 
Office  of  Conservation  of  the 
Department  of  Natural  Resources  for  the 


State  of  Louisiana  (Louisiana]  submitted 
the  above-referenced  notice  of 
determination  pursuant  to  \  271.703(c)(3) 
-of  the  Commission's  regulations,  that  a 
part  of  the  Hosston  B  Zone  in  Bienville 
Parish.  Louisiana,  qualifies  as  a  tight 
formation  imder  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  is  described  as: 

T17N-R6W 

Sections  11-14 
T17N-R5W 

Sections  7,  8, 17  and  18 

The  notice  of  determination  also 
contains  Louisiana's  findings  that  the 
referenced  part  of  the  Hosston  B  Zone 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  92-14590  Filed  6-19-32;  8:45  am) 
BUXING  COOE  6717-01-«l 


[Docket  No.  EL92-33-000] 

Barton  Village,  Inc^  Village  of 
Enosburg  Fails  Water  &  Light 
Department,  Village  of  Orleans,  and 
Village  of  Swanton,  Vermont  v. 
Citizens  Utilities  Co.;  Filing 

June  16, 1992. 

Take  notice  that  on  June  5, 1992, 
Barton  Village  Inc..  the  Village  of 
Enosburg  Falls  Water  &  Light 
Department,  the  Village  of  Orleans,  and 
the  Village  of  Swanton.  Vermont 
(Vermont  Villages  or  Villages)  tendered 
for  filing  a  complaint  pursuant  to  Rules 
205.  206.  207.  212  and  217  of  the 
Commission's  Rules  of  Practice  and 
Procedure  and  sections  201,  205,  206. 
306.  307  and  309  of  the  Federal  Power 
Act  (FPA)  against  Citizens  Utilities 
Company  (Citizens).  Vermont  Villages 
state  that  Citizens  has  failed  to  file  rates 
for  jurisdictional  services  it  provides  to 
the  Vermont  Villages,  contrary  to  the 
FPA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  385.211 
and  IB  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
16, 1992.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Answers  to  the 
complaint  shall  be  due  on  or  before  July 
16. 1992. 

Lois  D.  Cashell,  | 

Secretary. 

(FR  Doc.  92-14591  Filed  6-19-82;  &45  am| 
BiUJNQ  cooE  srir-oi-M 


Office  of  Conservation  and 
Renewable  Energy 

[Case  Na  F-051] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  ttw 
Application  for  Interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
DOE  Furnace  Test  Procedures  From 
Armstrong  Air  Conditioning,  Inc. 

aqency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 

Energy. 

SUMMARV:  Today's  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Armstrong  Air  Conditioning,  Inc. 
(Armstrong]  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  regarding  blower  time  delay 
for  the  company's  GHC  series  of 
furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Armstrong. 
Armstrong's  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
DOE  furnace  test  procedure  relating  to 
the  blower  time  delay  specification. 
Armstrong  seeks  to  test  using  a  blower 
delay  time  of  30  seconds  for  its  GHC 
series  of  furnaces  instead  of  the 
specified  1.5-minute  delay  between 
burner  on-time  and  blower  on-time. 
DOE  is  soliciting  comments,  data,  and 
information  respecting  the  Petition  for 
Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  July  22. 
1992. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  F-051,  Mail 
Stop  CE-80.  room  6B-02S.  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202)  566- 
0561. 


FOR  FURTHER  INFOR«MTION  CONTACT: 

Cyrus  R  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585,  (202)  586-9127. 

Eugene  Margolls,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel 
Mail  Station  GC-41,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585.  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles]  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat 
917.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Pubhc  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
In  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26. 
1986. 

The  waiver  process  allows  the  Assist 
Secretary  to  waive  temporarily  test 
procedures  for  a  particular  basic  model 
when  a  petitioner  shows  that  the  basic 
model  contains  one  or  more  design 
characteristics  which  prevent  testing 
according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 


effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  March  20, 1992.  Armstrong  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay. 
Armstrong's  Application  seeks  an 
Interim  Waiver  from  the  DOE  test 
provisions  that  require  a  1.5-minute  time 
delay  between  the  ignition  of  the  burner 
and  starting  of  the  circulating  air 
blower.  Instead.  Armstrong  requests  the 
allowance  to  test  using  a  30-second 
blower  time  delay  when  testing  its  GHC 
series  of  furnaces.  Armstrong  states  that 
the  30-second  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Such  a 
delay  results  in  an  energy  savings  of 
approximately  0.6  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay.  Armstrong 
asks  that  the  Interim  Waiver  be  granted. 

Previous  waivers  for  this  tj'pe  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  Coleman  Company, 
50  FR  2710,  January  18, 1985:  Magic  Chef 
Company,  50  FR  41553.  October  11. 1985; 
Rheem  Manufacturing  Company,  53  FR 
48574,  December  1, 1988,  55  FR  3253, 
January  31, 1990,  and  56  FR  2920. 
January  25, 1991;  Trane  Company,  54  FR 
19226.  May  4. 1989,  and  56  FR  6021. 
February  14, 1991;  Lennox  Industries,  55 
FR  50224.  December  5, 1990;  DMO 
Industries.  56  FR  4622.  February  5. 1991; 
Heil-Quaker  Corporation,  56  FR  6019, 
February  14, 1991;  Carrier  Corporation, 

56  FR  eoia  February  14, 1991:  Inter-City 
Products  Corporation.  55  FR  51487, 
December  14, 1991,  and  56  FR  63945. 
December  6, 1991;  Amana  Refrigeration 
Inc.,  56  FR  27958,  June  18. 1991.  and  56 
63940,  December  6, 1991;  Snyder  General 
Corporation,  56  FR  45960,  September  9, 
1991;  Goodman  Manufacturing 
Corporation.  56  FR  51713.  October  15, 
1991;  Armstrong  Air  Conditioning.  Inc.. 

57  FR  899,  January  9. 199Z  Thermo 
Products,  Inc.,  57  FR  903,  January  9, 1992; 
and  The  Ducane  Company,  56  FR  63943, 
December  6. 1991.  Thus,  it  appears  likely 
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that  the  Petition  for  Waiver  will  be 
granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  public  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Armstrong  an  Interim  Waiver 
for  its  GHC  series  of  furnaces.  Pursuant 
to  paragraph  (e)  of  section  430.27  of  the 
Code  of  Federal  Regulations  Part  430, 
the  following  letter  granting  the 
Application  for  Interim  Waiver  to 
Armstrong  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27.  DOE  is  hereby  publishing  the 
•'Petition  for  Waiver"  In  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 

Issued  in  Washington,  DC  June  16, 1992. 
|.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 
[FR  Doc.  92-14633  Filed  6-19-92;  8:45  am) 
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deviation  is  also  granted  to  10  CFR 
600.117  pertaining  to  use,  management 
and  disposition  of  property.  With 
respect  to  property  other  than 
Government-furnished  property.  DOE 
will  not  have  the  right  to  direct  the 
Participant  to  transfer  title  of  property 
acquired  in  part  with  DOE  funds  to  the 
Government. 
Scott  Sheffield, 

Acting  Director,  Program  Support  Division. 
Office  of  Placement  and  Administration. 
|FR  Doc.  92-14828  Filed  6-19-92;  8:45  am) 
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Office  of  Fossil  Energy 
Clean  Coal  Technology 
action:  Notice  of  class  deviations. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  two  class 
deviations  have  been  approved  which 
will  maintain  consistency  with  the  terms 
and  conditions  used  in  previous  Clean 
Coal  Program  Opportunity  Notices 
(PONs)  and  achieve  the  objectives  of  the 
Clean  Coal  Technology  Program. 
DATES:  The  class  deviation  is  effective 
July  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Watkins,  PR-322.1,  Department 
of  Energy,  1000  Independence  Avenue, 
SW.  Washington.  DC  20585,  (202-58&- 
1026). 

TEXT  Supplementary  Information;  With 
respect  to  program  income  earned  from 
any  Demonstration  Project  activity 
during  the  term  of  the  cooperative 
agreement,  deviation  is  granted  from  10 
CFR  600.113(e)  requiring  Participants  to 
account  for  such  income  by  using  it 
either  to  reduce  total  project  costs,  or  to 
satisfy  the  Participant's  share  of  project 
costs.  This  deviation  will  permit  the 
Participant  under  the  terms  of  the  Model 
Cooperative  Agreement  to  use  the 
program  income  for  any  purpose. 

(insistent  with  the  provisions  of 
Public  Law  No.  102-154  and  prior  law. 


(FE  Docket  No.  92-«7-NG] 

Columbus  Energy  Corp.;  Application 
for  Blanket  Authorization  to  Export 
Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  June  4, 1992,  of  an 
application  filed  by  Columbus  Energy 
Corp.  (Columbus)  requesting  blanket 
authorization  to  export  up  to  100  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
period  commencing  with  the  date  of  first 
delivery.  Columbus  intends  to  use 
existing  pipeline  facilities  for 
transportation  of  the  exported  volumes 
and  states  that  it  will  submit  quarterly 
reports  detailing  each  transaction. 
The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
dates:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time,  July  22. 1992. 
addresses:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FE-50. 1000  Independence  Avenue.  SW. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Blackburn.  Office  of  Fuels 
Programs.  Fossil  Energy.  U.S.  Department 
of  Energy,  Forrestal  Building,  room  3F-094, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-7751. 

Diane  Stubbs,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E-042, 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION: 

Columbus,  a  Colorado  corporation  with 
its  principal  place  of  business  in  Denver, 


is  a  marketer  of  natural  gas.  Columbus 
asserts  that  the  contractural 
arrangements  will  be  the  result  of  arms- 
length  negotiations,  with  individually 
negotiated  terms,  including  price  and 
volume,  and  will  be  made  with  an 
emphasis  on  competitive  prices  and 
contract  flexibility. 

The  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  In 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public  interest, 
domestic  need  for  the  natural  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  promoting 
-'competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 


NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedure 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  pewon 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  apphcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  parties  and  comments  received 
from  persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 


Federal  Regtoter  /  Vol  57.  No.  120  /  Monday.  June  22,  1992  /  Notices 


27767 


procedures,  and  %vhtten  comments 
should  be  filed  with  the  O^ice  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Columbus'  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  June  16, 1992. 
Anthony ).  Como, 

Director.  Off  ice  of  Coa!  &  Electricity,  Office  of 
Fuels  Programs.  Office  of  Fossil  Energy. 
(FR  Doc.  92-14630  Filed  6-19-92:  8:45  am] 
nujMG  cooe  mso-oi-m 

(FE  Docket  No.  91-110-NG] 

Teco  Gas  Marketing  Co.;  Authorization 
to  Export  Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Teco 


Gas  Marketing  Company  authorization 
to  export  to  Mexico  up  to  146  Bcf  of 
natural  gas  over  a  two-year  period 
begiiming  on  the  date  of  the  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  room  3F- 
056  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  hohdays. 

Issued  in  Washington,  DC  on  June  12. 1992. 
Charies  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy- 
[FR  Doc  92-14631  Filed  6-19-92:  8:4S  am) 
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IFE  Docket  PP-63-31  --^' 

Application  to  Amend  Presidential 
Permit  PP-63  by  Northern  States 
PoMrer  Company 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy.  ^ 

action:  Notice  of  application. 

summary:  On  June  12, 1992,  Northern 
States  Power  Company  (NSP)  applied  to 
-the  Department  of  Energy  (DOE)  to 
amend  Presidential  Permit  PP-63  in 
order  to  change  the  location  of  the 
proposed  addition  to  the  Forbes 
Substation  from  the  north  side  of  the 
substation  to  the  west  side  of  the 
substation. 

DATES:  Comment,  protests  or  requests  to 
intervene  must  be  submitted  on  or 
before  July  22, 1992. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

FE  Docket  Number  PP-63-3  should 
appear  clearly  on  the  envelope  and  the 
document  contained  therein. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Freeman  (Program  Office) 
202-586-5883  or  Lisea  Howe  (Program 
Attorney)  202-586-2900. 
SUPPLEMENTARY  INFORMATION:  On  April 
14. 1992.  the  DOE  issued  an  order  in  FE 
Docket  No.  PP-63-2  to  NSP  amending 
Presidential  Permit  No.  PP-63  which 
was  issued  on  March  6, 1979.  The 
facilities  originally  authorized  by 
Presidential  Permit  PP-63  consist  of  one 
500,000  volt  (500-kV)  overhead 
transmission  line  which  crosses  the 
U.S.-Canadian  international  border 


approximately  seven  and  one  half  miles 
west  of  Warroad  in  Roseau  County, 
Minnesota,  and  extends  approximately 
200  miles  south  of  the  Canadian  border 
to  a  substation  constructed  in  the 
vicinity  of  Forbes,  Minnesota. 

The  amendment  issued  on  April  14. 
1992.  authorized  NSP,  among  other 
things,  to  add  approximately  S-acres  to 
the  north  side  of  the  30-acre  Forbes 
Substation  to  house  static  VAR 
compensators  (SVC).  NSP  now  proposes 
that  the  5  acre  addition  be  constructed 
on  the  west  side  of  the  Forbes 
Substation  with  no  new  lines  entering  or 
exiting  the  facility. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  SS  385.211  or  385.214  of  the  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with  David  ].  Fisher,  Manager,  New 
Facility  Permitting,  and  Michael 
Connelly,  Attorney,  Northern  States 
Power  Company.  414  Nicollet  Mall, 
Minneapolis  55401. 

Pursuant  to  18  CFR  385.211.  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214.  Section 
385.214  requires  that  a  petition  to 
intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission:  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  DOE  that  the  proposed 
amendment  will  not  adversely  impact 
on  the  rehability  of  the  U.S.  electric 
power  supply  system. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  environmental 
impacts  of  the  proposed  DOE  action 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  The  NEPA  compliance 
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process  is  a  cooperative,  non- 
adversarial  process  involving  members 
of  the  public,  state  governments  and  the 
Federal  government.  The  process 
affords  all  persons  interested  in  or 
potentially  affected  by  the 
environmental  consequences  of  a 
proposed  action  an  opportunity  to 
present  their  views,  which  will  be 
considered  in  the  preparation  of  the 
environmental  documentation  for  the 
proposed  action.  Intervening  and 
becoming  a  party  to  this  proceeding  will 
not  create  any  special  status  for  the 
petitioner  with  regard  to  the  NEPA 
process.  Should  a  public  proceeding  be 
necessary  in  order  to  comply  with 
NEPA.  notice  of  such  activities  and 
information  on  how  the  public  can 
participate  in  those  activities  will  be 
published  in  the  Federal  Register,  local 
newspapers  and  public  libraries  and/or 


reading  rooms  in  the  vicinity  of  the 
electric  transmission  facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington.  DC.  on  June  16. 1991. 
Charles  F.V>cek. 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Fossil  Energy. 
[FR  Doc.  92-14632  Filed  6-19-92:  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  May  22 
Through  May  29, 1992 

During  the  Week  of  May  22  through 
May  29. 1992,  the  appeals  and 
applications  for  other  relief  listed  in  the 
appendix  to  this  Notice  were  filed  with 


the  Office  of  Hearings  and  Appeals 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  June  12. 1^92. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  Office  of  Hearing  and  Appeals 

[Week  of  May  22  through  May  29.  1992] 


Date 


Name  and  location  ot  applicant 


May  7.  1992.. 


May  12.  1992. 


May  26.  1992. 


Do. 


May  27,  1992 


Gulf/Oeese's  Grocefy.  Atlantic  Beach,  FL.. 


Florida  Airmotive.  Inc  .  Lantana.  FL. 


Golt/Radco  Gulf  Service.  Atlantic  Beach,  FL. 


GuM/ParKlane  Gulf.  Memphis.  TN . 


Gulf/ Red  Bam  Grocery,  Atlantic  Beach.  FL. 


Case  No. 


Do. 


May  28.  1992. 


Do. 


uo.. 


James  L.  Schwab.  Spokane^  WA . 


Gutf/Hagood  Oil  Compar^-.  Inc.,  Washington,  DC . 


GuH/Kahlert's  Oil  Company.  Washington.  DC f.. 


Gulf/Penrose  Oil  Company,  Was'iinglon,  DC.. 


RR300-168 


RR272-93 


RR30C-171 


RR30O-169 


RR300-170 


LFA-0213 


RR300-165 


RR300-166 


RR300-167 


Type  of  submission 


Request  for  ntxxliflcation/ rescission  in  the  GuH  refund  proceeding  If 
granted:  The  February  13,  1991  Dismissal  Letter  (Case  No. 
RF30O-13070)  issued  to  Deese's  Grocery  would  be  modified 
regarding  the  firm's  application  for  refurxj  submitted  in  the  Guff 
refund  proceeding. 

Request  for  modification/rescission  in  the  Crude  OH  refund  proceed- 
ing. If  granted:  The  April  8,  1992  Decision  and  Order  (Case  No. 
RF272-41373)  Issued  to  Florida  Airnwtive,  Inc..  would  be  modified 
regarding  the  firm's  applicatkxi  for  refurxl  submitted  m  the  Crude 
Oil  refund  proceeding. 

Request  for  modification/resassion  in  tlie  GuH  refund  proceeding,  tt 
granted:  The  May  20,  1992  Dismissal  Letter  (Case  No.  RF300- 
1 1805)  issued  to  Rodeo  Gulf  Service  would  be  rriodified  regarding 
Xhe  firm's  application  for  refund  submitted  in  the  Gulf  refund 
proceeding. 

Request  for  modification/rescission  In  the  Gulf  refund  proceeding.  If 
granted:  The  March  20.  1982  Dismissal  Letter  (Case  No.  RF300- 
12243)  issued  to  Parklane  Gulf  wouW  be  modified  regarding  the 
firm's  application  for  refund  submitted  in  the  Gulf  refund  proceed- 
ing. 

Request  for  modrtlcation/(''escission  In  the  Gulf  refund  proceeding.  If 
granted:  The  April  6,  1992  Dismissal  Letter  (Case  No.  RF300- 
13167)  Issued  to  Red  Barn  Grocery  would  be  nnodified  regarding 
the  firm's  application  for  refund  submitted  in  itte  Gulf  refund 
proceeding. 

Appeal  of  an  information  request  denial.  If  granted:  The  May  11, 
1992  Freedom  of  Information  Request  Denial  issued  by  ttie  Office 
of  Intergovernmental  and  External  Affairs  wouW  be  rescinded,  and 
James  L.  Schwab  would  receive  a  fee  waiver. 

Request  for  modification /rescission  in  the  Gulf  refund  proceeding.  N 
granted:  The  March  16,  1989  Decision  and  Order  (Case  No. 
RF300-4401)  issued  to  Hagood  Oil  Company,  Inc.,- would  be 
modified  regarding  the  firm's  application  f(|^refurx)  submitted  m 
the  Gulf  refund  proceeding. 

Request  for  nxxlification/ rescission  In  the  Gulf  refund  proceeding.  If 
granted;  The  February  18,  1989  Decision  and  Order  (Case  No 
RF30O-446)  issued  to  Kahlen's  Oil  Co.  wouW  be  modified  regard- 
ing the  firm's  application  for  refund  submitted  in  the  Gulf  refund 
proceeding. 

Request  for  modification/rescission  in  the  Gulf  refund  proceeding.  H 
granted:  The  June  5.  1989  Decision  and  Order  (Case  No.  RF300- 
8014)  Issued  to  Penrose  Oil  Company  would  be  modified  regard- 
ing the  firm's  application  for  refund  submitted  in  the  Gull  refund 
proceeding. 
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List  of  Cases  Received  by  Office  of  Hearing  and  Appeals— Continued 

[Week  of  May  22  through  May  29.  1992] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  Of  submission 

Do        J. 

Gulf /Quick  Oil  Company  Washington,  DC 

RR300-163 
RR300-162 
RR300-164 

Request  for  moditication/resassion  in  ttie  Guff  refund  proceeding.  If 

Do 

GuH/Schneekloth  Oil  Company.  Washington.  DC 

Gulf /Starvlish  Oil  Comoanv  Washinaton  DC 

granted:  The  March  21.   1989  Decision  and  Order  (Case  No 
RF300-163)  issued  to  Quick  Oif  Company  woM  be  modified 
regarding  ttie  firm's  application  for  refund  submitted  m  the  Gulf 
refund  proceeding 
Request  for  modification/rescission  in  the  Gulf  refurtd  proceeding  If 

Do 

• 

granted:  The  January  6.   1989  Oecisioo  and  Order  (Case  No 
RF300-3516)  issued  to  Schneekloth  Oil  Company  wouW  be  modi- 
fied regarding  the  firm's  application  lor  refurv)  submitted  in  the 
Gulf  refund  proceeding. 
Request  for  modification/rescission  m  the  Gulf  refund  proceeding  If 

granted:  The  June  23,  1989  Decistoo  and  Order  (Case  No. 
RF300-8403)  issued  to  Standish  Oil  Company  wookl  be  irwdified 
regarding  tfie  firm's  application  for  refi^  submitted  in  the  Gulf 
refund  proceeding. 

Refund  Applications  Received 

[Week  of  May  22  to  May  29.  1992] 


05/26/92 

Forest  Hulings 
Service  Station. 

RF304-13135 

05/26/92 

Alex  Richfield 

RF304-13136 

05/26/92 

Allegheny 
Service. 

RF304-13137 

05/26/92 

Gabe's 
Disneyland 
Arco  #1. 

RF304-13138 

05/26/92 

Gabe's 
Disneyland 
Arco  ft  2. 

RF304-13139 

05/26/92......... 

Gabe's  Arco  #2.... 

RF304-13140 

05/26/92....:.... 

Lambert's 
Service.  Inc. 

FIF304-13141 

05/26/92 

Layton  Service 

RF304-13142 

05/26/92     . . 

M&M  Arco 

RF304-13143 

05/26/92 

Turin  Road  Arco... 

RF304-13144 

05/26/92 

Easy  Times  Arco... 

RF304-13145 

05/26/92 

Shenandoah  Oil 
Company. 

HF315-10211 

05/26/92 

Nortf>ern  Illinois 
Gas  Company 

RF342-215 

05/26/92 

Texas  City 
Refining.  Inc. 

RF345-1 

05/27/92 

Country  Club 
Exxon.  Inc. 

RF307-10214 

05/29/92 

Salt  River  Proj 
Agricultural. 

RF338-4 

05/22/92 

Crude  Oil  refund 

RF272-92442 

thru  05/ 

applications 

thru  RF272- 

29/92. 

received. 

92472 

05/22/92 

Texaco  refund 

RF321 -18633 

thru  05/ 

applications 

thruRF321- 

29/92. 

received. 

18655 

05/22/92 

Gulf  Oil  refund 

RF300-20022 

thru  05/ 

applications 

thru  RF300- 

29/92. 

received. 

20048 

[FR  Doc.  92-14635  Filed  6-19-92;  8:45  amj 

BILLING  CODE  64SO-01-M 

Issuance  of  Decisions  and  Orders 
During  the  Weeic  of  May  11  Through 
May  15,  1992 

During  the  Week  of  May  11  through 
May  15. 1992.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 


of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Refund  Applications 

Atlantic  Richfield  Co./S.B.  Collins.  Inc., 
5/13/92.  RF304-6238 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  of  $41,447  ($26,756  in 
principal  and  $14,691  and  accrued 
interest]  to  S.B.  Collins.  Inc.  (Collins)  in 
the  Atlantic  Richfield  Co.  special  refund 
proceeding.  The  Collins  refund  was 
based  upon  purchases  of  36,402,660 
gallons  of  ARCO  motor  gasoline.  Collins 
submitted  data  which  showed  banks  of 
unrecovered  increased  product  costs 
substantially  in  excess  of  its  full 
allocable  share  of  the  ARCO  consent 
order  fund.  In  addition,  a  competitive 
disadvantage  analysis  showed  that  the 
firm  paid  ARCO  prices  that  were 
uncompetitively  high  during  the  refund 
period.  Accordingly.  Collins  was 
granted  to  full  volumetric  refund. 

EXXON  Corporation/Boston  Edison 
Company,  5/i:j/92,  RF307-10193 

The  DOE  issued  &  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Boston  Edison  Company,  an 
electric  utility  located  in  Boston.  MA. 
Boston  Edison  sought  a  portion  of  the 
settlement  fund  obtained  by  the  DOE  as 
a  result  of  a  consent  order  entered  into 
by  Exxon  Corporation.  Since  Boston 
Edison  is  a  public  utility,  it  was  not 
required  to  submit  a  detailed 
demonstration  of  injury  in  support  of  its 
refund  claim.  Applying  the  criteria 
established  to  govern  refund  claims 
advanced  by  utilities  in  the  Exxon 
proceeding,  the  DOE  granted  Boston 
Edison  a  refund  of  $187,071  ($125,796 
principal  and  $61,275  interest).  The  DOE 
also  served  formal  notice  that  the  Exxon 
special  refund  proceeding  is  closed  to 
the  filing  of  additional  refund  claims. 
Any  undisbursed  funds  in  the  Exxon 
escrow  accoimt  will  be  made  available 


for  indirect  restitution  pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 15  U.S.C.A.  4501. 

Murphy  Oil  Company /Chevron  South, 
Chevron  U.S.A.,  Inc.,  5/13/92. 
RF309-886.  RF309-1191 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Applications  for  Refund 
filed  in  the  Murphy  Oil  Company  special 
refund  proceeding  by  two  commonly 
owned  firms:  Chevron  South  and 
Chevron  U.S.A..  Inc.  After  Chevron 
U.S.A.,  Inc.  withdrew  its  claim  to 
demonstrate  economic  injury  because  of 
inadequate  records,  OHA  combined  the 
purchase  volumes  of  Chevron  South  and 
Chevron  U.S.A.,  Inc.  in  order  to 
determine  their  full  allocable  share  and 
the  appropriate  presumption  of  injury. 
Together  the  firms  purchased  196.964.808 
gallons,  which  entitles  them  to  receive 
the  maximum  refund  amount  under  the 
mid-level  presumption.  Accordingly, 
Chevron  IJ.S.A..  Inc.  was  granted  a 
refund  of  $72,310  ($50,000  principal  and 
$22,310  interest). 

Rohm  and  Mass  Co.,  5/11/92,  RC272- 
00157 

The  DOE  issued  a  Supplemental 
Order  concerning  a  Decision  and  Order 
dated  February  10. 1992,  granting  a 
refund  to  Rohm  and  Hass  Co.  (R&H), 
Case  No.  RF272-25263.  In  that  Decision, 
the  DOE  granted  R&H  a  crude  oil  refund 
of  $355,376  based  on  purchases  of 
444,220,544  gallons  of  refined  petroleum 
products.  Subsequently,  R&H  informed 
the  DOE  that  its  refund  application  had 
overstated  purchase  figures  for  several 
products  because  the  firm  had  failed  to 
convert  quantities  from  pounds  to 
gallons.  R&H  stated  that  its  purchases  of 
all  petroleum  products  during  the 
relevant  period  actually  totalled 
293,007,499  gallons,  151.213,045  gallons 
less  than  initially  claimed.  Based  on  this 
received  information,  the  DOE 
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determined  that  R&H  was  entitled  to 
received  a  total  refund  of  $234,406. 
Consequently,  the  DOE  directed  R&H  to 
remit  $120,970  in  principal  and  $1,011  in 
interest. 

Shell  Oil  Company/ Amoco  Corporation, 
5/13/92,  RF315-6734 

The  DOE  issued  a  Decision  and  Order 
granting,  in  part,  an  Application  for 
Refund  fil^in  the  Shell  Oil  Company 
special  ref^d  proceeding  on  behalf  of 
Amoco  Corporation  (Amoco).  The  DOE 
determined  that  Amoco's  claim  based 
upon  10,500.000  gallons  of  Shell  refinery 
feedstock  (unfinished  oils)  should  be 
denied  as  the. firm  purchased  these 
products  after  the  September  1, 1976 
decontrol  date.  In  addition,  the  DOE 
denied  Amoco  a  refund  based  on 
28,050,002  gallons  cf  Shell  products  that 
the  firm  purchased  on  the  spot  market. 
As  documentation  of  the  firm's 
remaining  purchases  of  4,139,941 
gallons,  the  firm  submitted  computer 
printouts  from  Shell's  customer  records. 
Therefore,  the  DOE  granted  the  firm  a 
refund  of  $1,590  ($1,105  principal  and 
$485  in  interest). 

Texaco  Inc./Westport  Texaco,  Stuck'a 
Texaco  Service,  Vincent's  Texaco 
3*7,  Vincent's  Texaco  #2,  Vincent's 
Texaco  #5,  5/11/92,  RF321-1503, 
RF321-1964.  RF321-1994,  RF321- 
1995,  RF321-1993 

The  DOE  issued  a  £)ecision  and  Order 
concerning  five  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  five  Texaco 
outlets.  Despite  requests  for  information, 
none  of  the  applicants  provided  any 
documentation  that  would  adequately 
establish  that  he  operated  his  outlet  and 
purchased  Texaco  products  at  any  time 
during  the  refund  period.  Accordingly, 
the  five  applications  were  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Atlantic 
Richfield 
Company/ 
Carter's 
Arco. 

Atlantic 
Richfield 
Company/ 
Mayfair 
Servi  center 
etal. 


RR304-32 


RF  304-3273 


SlUl92 


5/11/92 


City  of  New 
York. 

Enron  Corp./ 
DeReu 
Skelgas.  Co- 
Enron  Corp./ 
Glenn  A. 
Evans  D/B/ 
A  Evans  Oil 
Comp€iny. 

Enron  Corp./ 
Richard  E. 
Cummings 
D/B/A 
Northern 
LP.  Gas  Co. 

Enron  Corp./ 
Service  Gas, 
Inc. 

Enron  Corp. 
Southwest 
Butane  Co. 

Gulf  Oil 
Corpora- 
tion/Berry's 
Gulf  et  aJ. 

Gulf  Oil 
Corpora- 
tion/Hope 
Mills  Gulf 
Service  et  al. 

Gulf  Oil 
Corpora- 
tion/Jersey 
Central 
Power  and 
Light  Co. 

Gulf  Oil 
Corpora - 
tion/R&S 
Gulf  Service. 

GulfOU 
Corpora- 
tion/Zerbey 
Oil 
Corporation. 

Bourdo  Oil 
Corporation. 

Midwest 
Industrial 
Fuel,  Inc.  et 
oL 
Noble  Drilling 
Corp.  et  al. 
Noble  Drilling 
Corporation. 
Our  Lady  of 
Perpetual 
Help  et  al. 
St.  Gregory  the 
Great 
Church  et  al 

St.  John  Kanty 

R.C.  Church 

etal. 
St.  Joseph 

Catholic 

Church  et  al. 
Texaco  Inc./ 

East  Hill 

Texaco  et  al. 
Texaco  Inc./ 

Mike  Rose 

Oil  Co. 


RA272-50 
RF340-34 

RF340-49 
RF340-27 


RF340-52 


RF340-47 


RF300-14078 


RF300-13319 


RF30O-15273 


RF30O-19926 
RF300-11427 

RF3O0-15O22 
RF272-67195 

RF272-60527 
RD272-60527 
RF272-77863 

RF272-77739 

RF272-77784 
RF272-77629 
RF321-1946 
RF321-13510 


6/12/92 
5/11/92 

5/13/92 


5/12/92 


05/12/92 


5/15/92 


5/14/92 


5/13/92 


5/12/92 


5/12/92 


5/12/92 


5/12/92 

5/15/92 
5/15/92 
5/14/92 

6/14/92 

5/14/92 
5/14/92 
6/15/92 
5/12/92 


Texaco  Inc./ 

FR321-13974              5/15/92 

Perrone  Oil 

Co. 

Texaco  Inc./ 

RF321-ai25                5/14/92 

Slepoy 

Realty 

Corporation 

1 

etal. 

Texaco  Inc./ 

RF321-1424                5/12/92 

Trimble's 

Texaco  et  al. 

Dismissals 

The  following  submissions  were 

dismissed: 

r4aiTie 

Case  No. 

Anttey's  Texaco  Service  Station ... 
Auto4and  She«,  Inc 

RF321- 10537 
RF31 5-126 

Beaufort  Texaco 

BiHs  Mariietle 

BHferman's  Texaco 

RF321-10322 
RF32 1-1 0380 
RF321 -10376 

Bcswell's  Texaco  SefViC8 

RF321-10382 

Bowman's  North  Main  Texaco 

Boyd's  West  S«Je  Texaco  Serv 

Brannock's  Texaco 

RF321-10320 
RF321-10321 
RF321 -10323 

Brock  Oil  Co    lr,c  

RF330-61 

Brundrett  Tex3CO       

RF321-10327 

Cammtsa's  Garaoe 

RF321-10335 

Cart)aughs  Texaco  Service  Sta- 
tion. 

RF321 -10339 
RF330-53 

Cfiortel  Texaco 

RF321-10349 

Christensen  Oil  Co _ 

David  W.  Butts ~ 

Donakl  Bouch's  Texaco 

PF321 -10350 
RF304-10267 
RF321-10383 

Earling  Texaco...- _.. 

Farrami  &  Sons,  Inc 

First  Capital  Texaco ~    .. 

RF321-iaV5 
RF300-1177i6 
RF321 -10381 

FrankMn  Texaco _ 

Georoe's  Bailev's  Texaco 

RF321 -10347 
RF321-10362 

Glenwood  Texaco ™ 

Hyun  Sik  Pak  

RF321-10370 
RF304-12812 

James  Andrew's  Texaco 

BF321-10356 

Oakwocd  Service  Station 

RF321 -10351 

Ron   Batxjta's   Texaco   Service 
Center. 

The  Rot)ifisorvRansbottom  Pot- 
tery Company. 

Tony's  Gas  House 

RF321-10360 
RF272-75527 
RF321-10336 

Tri  D  Car  Wash ~ 

RF321-4138 

Truck  Port 

RF321-10361 

-  Trucker's  Center  Texaco 

RF321-10346 

William  Burke's  Texaco 

RF321-10331 

Wilmouth  Go«  Servee 

RF300-14776 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
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Dated:  June  15, 1992. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc  92-14636  Filed  6-19-92;  8:45  am) 

BILLING  CODE  MSO-OI-M 

Final  Filing  Deadline  In  Special  Refund 
Proceeding  No.  HEF-0590  Involving 
Gulf  Oil  Corp. 

agency:  Office  of  Hearings  end 
Appeals,  Department  of  Energy. 
ACTION:  Notice  of  setting  final  deadline 
for  filing  Applications  for  Refund  in 
Special  Refund  Proceeding  HEF-0590, 
Gulf  Oil  Corporation. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  {130E)  has  set  the  final  deadline 
for  hling  Applications  for  Refund  from 
the  escrow  account  established  pursuant 
to  a  consent  order  entered  into  between 
the  DOE  and  Gulf  Oil  Corporation 
(Gulf),  Special  Refund  Proceeding  No. 
HEF-0590.  The  previous  deadline  was 
June  '30, 1988.  The  new  final  deadline  is 
March  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION:  On 
September  8, 1987,  the  Office  of 
■  Hearings  and  Appeals  of  the 
Department  of  Energy  issued  a  Decision 
and  Order  setting  forth  final  refund 
procedures  to  distribute  the  monies  in 
the  oil  overcharge  escrow  account 
established  in  accordance  with  the 
terms  of  a  Consent  Order  entered  into 
by  the  Depaitment  of  Energy  and  the 
Gulf  Oil  Corporation.  Gulf  Oil 
Corporation.  16  DOE  1185.381  (1987),  52 
FR  34837  (September  15, 1987).  That 
Decision  established  June  30, 1988,  as 
the  filing  deadline  for  the  submission  of 
refund  applications  for  direct  restitution 
by  purchasers  of  Gulfs  refined 
petroleum  products.  16  DOE  at  88,742,  52 
FR  34842. 

We  commenced  accepting  refund 
applications  in  the  Gulf  refund 
proceeding  on  September  8, 1987,  more 
than  four  years  ago.  While  the 
originally-announced  deadline  for  such 
submissions  was  June  30. 1988.  we  have 
continued  to  liberally  accept 
applications  after  the  deadline. 
However,  we  have  now  concluded  that 
eligible  applicants  have  been  provided 
with  more  than  ample  time  to  file. 
Therefore,  we  will  not  accept 
applications  that  are  postmarked  after 
March  1. 1993.  All  applications  for 
Refund  from  the  Gulf  Consent  Order 


fund  postmarked  after  the  final  filing 
date  of  March  1. 1993.  will  be  summarily 
dismissed.  Any  unclaimed  funds 
remaining  after  all  pending  claims  are 
resolved  will  be  made  available  for 
indirect  restitution  pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986, 15  U.S.C.  4501. 

Dated:  June  15, 1992.  i 

George  B.  Breznay. 

Director,  Office  ofHearinss  and  Appeals. 
[FR  Doc.  92-14637  Filed  6-19-92;  8:45  am] 

BILUNG  COOC  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4146-1) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  22, 1992.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  EPA.  (202) 
260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Notification  of  Substantial  Risks 
Under  Section  8(e)  of  the  Toxic 
Substances  Control  Act  (TSCA)— (EPA 
ICR  No.:  0794.04;  OMB  No.:  2070-0046). 
This  is  an  extension  of  the  expiration 
date  of  a  currently  approved  collection. 

Abstract:  Under  Section  8(e)  of  TSCA. 
chemical  manufacturers,  importers, 
processors,  and  distributors  must 
immediately  inform  EPA  when  they 
obtain  information  which  indicates  that 
their  producl(s)  may  present  a 
substantial  risk  of  injury  to  health  or  the 
environment.  The  Agency  estimates  that 
200  respondents  will  submit  an  initial 
TSCA  section  8(e)  report  and  200 
respondents  will  be  involved  in  required 
follow-up/supplemental  submission  of 
information.  The  EPA  and  other  federal 
agencies  use  this  information  to 
determine  and  control  chemical  risks. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 


information  is  estimated  to  average  21 
hours  per  initial  section  8(e)  submission 
affecting  200  respondents,  and  4  hours 
per  follow-up/supplemental  section  8(e) 
submission  affecting  200  respondents. 
This  estimate  includes  the  time  needed 
to  review  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Chemical 
Manufacturers,  importers,  processors, 
and  distributors. 

Estimated  No.  of  Respondents:  400. 

Estimated  No.  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  5.000  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 

Sandy  Farmer.  U.S.  Environmental  Protection 
Agency,  Information  Policy  Branch  (PM 
223Y|,  401  M  Street.  SW..  Washington,  DC 
20460 

and 

Matthew  Mitchell.  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  725 17th  Street.  NW., 
Washington,  DC  20503. 
Dated:  June  16. 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 

(FR  Doc.  92-14598  Filed  6-19-92;  8:45  am) 

BILLING  COOC  6S60-5»-M 


I AMS-FRL-4 146-21 

Air  Pollution  Control;  Motor  Vehicle 
Emission  Factors 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  public  workshop. 

summary:  the  Environmental  Protection 
Agency  (EPA)  is  now  in  the  process  of 
revising  the  highway  vehicle  emission 
factor  model.  The  current  version  of  the 
model,  MOBILE4.1.  was  finalized  last 
year  and  is  being  used  to  develop  1990 
base  year  emission  inventories  required 
by  the  Clean  Air  Act  Amendments  of 
1990.  EPA  will  update  this  model  with  a 
new  release,  MOBILE5,  this  summer. 
This  notice  announces  a  second  public 
workshop  for  the  purpose  of  discussing 
the  issues  involved  in  updating  the 
model. 

DATES:  The  workshop  will  be 
Wednesday,  July  8. 1992,  from  10  a.m.  to 
4:30  p.m.  (EDT). 

ADDRESSES:  The  workshop  will  be  held 
at  the  Ulrich  Conference  Center  (off 
Lobby  E)  at  Domino's  Farms,  24  Frank 
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Lloyd  Wright  Drive.  Ann  Arbor,  MI 
48105.  Telephone:  (313)  930-5900. 
FON  RWTNCR  INfOMMATtON  CONTACT: 

Ms.  Lois  Bivins.  U.S.  EPA.  Office  of 
Mobile  Sources.  Emission  Planning  and 
Strategies  Division,  Air  Quality  Analysis 
Branch,  2565  Plymouth  Road,  Ann 
Arbor,  MI  48105.  Telephone  (313)  668- 
4325;  fax  (313)  668-4368. 
SUPPt^MENTARY  INFORMATION:  Under 

Section  130  of  the  Clean  Air  Act 
Amendments  of  1390,  EPA  was  required 
to  review,  and  revise  if  necessary,  the 
emission  factors  used  to  estimate 
emissions  of  volatile  organic  compounds 
(VOC),  carbon  monoxide  (CO),  and 
oxides  of  nitrogen  (NO,)  from  area  and 
mobile  sources.  For  highway  mobile 
sources,  emission  factors  for  these 
pollutants  are  estimated  using  the 
highway  vehicle  emission  factor  model. 
This  model,  first  developed  in  the  late 
1970s,  has  been  revised  periodically  to 
reflect  changes  in  vehicle  technology 
and  emission  standards,  and  to 
incorporate  additional  data  from  EPA's 
emission  factor  testing  programs. 

In  response  to  this  requirement,  EPA 
released  the  final  version  of  MOBILE4.1 
in  1991.  M0BILE4.1  was  developed  to 
provide  the  most  accurate  modeling  of 
base  year  (1990)  emission  factors,  and 
hence  highway  mobile  source  emission 
inventories,  at  the  time  of  its  release, 
since  these  inventories  will  constitute 
the  basis  for  much  of  the  modeling 
required  in  the  future.  EPA's  announced 
policy  has  been  that  this  version  of  the 
model  must  be  used  by  States  and 
others  with  responsibibty  for  preparing 
1990  base  year  emission  inventories  for 
those  areas  in  non-attainment  for  the 
National  Ambient  Air  Quality  Standards 
for  ozone  and  CO.  (MOBILES  can  be 
used  for  the  1990  inventories  to  be 
submitted  to  EPA  by  November  15, 1992. 
but  use  of  MOBILES  will  not  be  required 
by  EPA  until  after  that.)  M0BILE4.1  did 
not  include  modeling  of  all  of  the  future 
vehicle  and  fuel  requirements  contained 
in  the  1990  Clean  Air  Act  Amendments, 
as  noted  in  the  Federal  Register  notice 
of  the  model's  availabiUty  (56  FR  42053. 
August  26. 1991). 

In  addition  to  the  base  year  emission 
inventory  requirements,  non-attainment 
areas  are  required  to  develop  projection 
(future)  year  emission  inventories.  The 
constraction  of  projection  inventories 
for  highway  mobile  source,  a  significant 
contributor  to  overall  emissions, 
requires  development  of  another  version 
of  the  highway  vehicle  mobile  source 
emission  factor  model  reflecting  the  1990 
Clean  Air  Act  Amendment  requirements 
for  new  vehicles,  engines,  and  fuels. 
This  version  of  the  model.  MOBILES,  is 
now  being  developed. 


EPA  plans  to  release  MOBILES  in 
draft  form  shortly  after  this  workshop. 
At  the  workshop,  EPA  will  explain  the 
new  features  of  the  model  and  new 
methodologies  and  treatments  of  data 
used  in  estimating  emission  factors. 
Numerical  values  (revised  emission 
factors)  will  also  be  presented  and 
discussed  to  the  extent  that  they  have 
been  determined  and  can  be  prepared 
for  presentation. 

Comments  will  be  accepted  from  the 
audience  at  the  workshop.  Such 
comments  may  be  reflected  in  the  draft 
version  of  MOBILES  to  be  released 
shortly  after  the  workshop,  if  such 
comments  are  clearly  appropriate  and 
can  be  implemented  in  time  for  inclusion 
in  the  draft  release  of  the  model.  Other 
comments  received  at  the  workshop, 
and  written  comments  submitted  after 
the  workshop,  will  be  evaluated  and 
considered  for  inclusion  in  the  final 
version  of  MOBILES,  to  be  released  by 
August  31, 1992.  Release  of  the  final 
version  of  the  model  will  be  announced 
by  notice  in  the  Federal  Register. 

The  release  of  a  draft  version  of  the 
model  is  intended  to  provide  the  user 
commimity  with  the  opportunity  to 
examine  the  model  and  run  it  for  various 
scenarios,  so  that  any  technical  errors  in 
the  program  may  be  brought  to  EPA's 
attention  and  corrected  in  the  final 
version  of  the  model. 

Dated:  June  16, 1992. 
Michael  Shapiro. 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

[FR  Doc.  92-14597  Filed  &-19-92;  8:45  am] 
BILUNG  CODE  6560-SO-M 


[AMS-FRL-4146-3] 

Nonroad  Engines  and  Vehicles; 
Meeting 

agency:  Envirormiental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

summary:  On  June  30, 1992,  the 
Environmental  Protection  Agency  (EPA) 
will  meet  with  representatives  of  the 
Outdoor  Power  Equipment  Institute 
(OPEI)  and  the  Engine  Manufacturers 
Association  (EMA)  to  discuss  the 
technical  characteristics,  emissions,  and 
general  regulatory  issues  related  to 
nonroad  engines  under  SO  horsepower. 
EPA  is  planning  to  attend  this  meeting  at 
the  request  of  industry  representatives. 
DATES:  The  meeting  will  be  held  on  June 
30. 1992. 

ADDRESSES:  The  meeting  will  be  held  at 
9:00  a.m.  at  the  Best  Western  Domino's 
Farm  Hotel.  3600  Plymouth  Rd..  Ann 
Arbor.  MI  48105. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Betsy  McCabe,  Certification 
Division.  U.S.  EPA  National  Vehicle  and 
Fuel  Emissions  Laboratory,  2565 
Plymouth  Rd.,  Ann  Arbor,  MI  48105. 
Telephone:  (313)  668-4344. 

SUPPLEMENTARY  INFORMATION:  A  public 
workshop  was  held  on  March  11, 1992 
(57  FR  5448)  to  solicit  information  on 
technical  characteristics,  emissions, 
potential  regulatory  strategies,  and 
general  regulatory  issues  related  to 
nonroad  engines  under  50  horsepower. 
As  a  result  of  that  public  workshop. 
OPEI  and  EMA  have  approached  EPA 
and  expressed  an  interest  in  working 
cooperatively  with  EPA  as  EPA  explores 
the  possibility  of  developing  regulations 
for  engines  under  50  horsepower.  EPA 
recognizes  that  continuing  involvement 
by  the  manufacturing  and  environmental 
communities  is  essential  as  EPA 
explores  the  need  for  and  feasibility  of 
regulatory  strategies  for  nonroad 
engines.  EPA  is  publishing  this  notice  in 
order  to  ensure  that  other  interested 
parties  have  the  opportimity  to  attend 
this  and  any  subsequent  meetings  if  they 
wish. 

Dated:  June  16, 1992.  ' 

Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  92-14599  Filed  6-19-fl2;  8:45  am] 

BILUNG  CODE  S560-S0-M 


IFRL-4145-31 

Science  Advisory  Board  indoor  Air 
Quality  and  Total  Human  Exposure 
Committee  Open  Meeting  July  21-22, 
1992 

Pursuant  to  the  Federal  Advisory 
Committee  Act  Public  Law  92-463. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Indoor  Air 
Quality  and  Total  Human  Exposure 
Committee  (lAQTHEC)  (hereafter,  the 
Committee)  will  meet  on  July  21-22. 1992 
in  the  Main  Ballroom  of  the  Holiday  Inn, 
15th  Street  and  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  The 
meeting  will  begin  on  both  days  at  9 
a.m..  and  end  no  later  than  S  p.m.  on  July 
22.  The  meeting  is  open  to  the  public  and 
seating  is  on  a  first-come  basis. 

Background 

The  purpose  of  the  meeting  is  for  the 
Committee  to  review  the  U.S. 
Environmental  Protection  Agency's 
(EPA)  draft  report  Respiratory  Health 
Effects  of  Passive  Smoking:  Lung  Cancer 
and  Other  Disorders  (EPA/600/6-90/ 
006B).  This  document  was  prepared  by 


the  Agency's  Human  Health  Assessment 
Group,  Office  of  Research  and 
Development  (ORD),  at  the  request  of 
the  Agency's  Indoor  Air  Division,  Office 
of  Air  and  Radiation  (OAR),  under  the 
authority  of  Title  IV  of  Superfund  (The 
Radon  Gas  end  Indoor  Air  Quality 
Research  Act  of  1986]  to  provide 
information  and  guidance  on  the 
potential  hazards  of  indoor  air 
pollutants.  This  report  is  a  revision  of  an 
earlier  report  titled,  Health  Effects  of 
Passive  Smoking:  Assessment  of  Lung 
Cancer  in  adults  and  Respiratory 
Disorders  in  Children  (EPA/OOO/6-go/ 
OOeA),  which  the  SAB  reviewed  in 
public  session  on  December  4-5, 1990. 
As  a  result  of  that  review,  the  SAB 
suggested  several  areas  in  which  the 
health  risk  assessment  could  be 
improved,  and  offered  to  provide 
additional  advice  on  a  revised  document 
(See  the  SAB's  report  issued  as  a  result 
of  that  review:  An  SAB  Report  Review 
of  Draft  Environmental  Tobacco  Smoke 
Health  Effects  Document,  EPA-SAB- 
IAQC-91-O0Z  April  1991).  The  Agency 
has  now  completed  its  revision  of  the 
document  and  has  requested  that  the 
SAB  review  the  revised  draft. 

Charge  to  the  Committee 

As  part  of  the  tentative  Charge  to  the 
Committee,  the  Agency  has  requested 
that  the  SAB  answer  the  following 
questions  (Chapter  numbers  refer  to  the 
revised  draft  EPA  document,  EPA/600/ 
6-90/006B): 

I—ETS  Exposure  (Chapter  3) 

(1]  Do  the  conclusions  on  the  chemical 
similarities  of  ETS  and  mainstream 
smoke  warrant  the  toxicological 
comparison  between  passive  and  active 
smoking  made  as  part  of  the  biological 
plausibility  arguments  for  lung  cancer 
(Chapter  4)  and  non-cancer  respiratory 
disorders  (Chapter  7)? 

(2)  Is  the  extent  of  ETS  exposure  in 
various  environments  adequately 
characterized? 

(3)  Are  the  methods  of  assessing  ETS 
exposure  and  the  uncertainties 
associated  with  each  accurately 
described? 

II— Lung  Cancer 

A.  Hazard  IdentiHcation  (Chapter  4  and 
5i) 

(4)  Is  the  evidence  for  the  lung 
carcinogenicity  of  ETS  presented 
adequately? 

(5)  Does  any  of  the  new  information 
alter  the  SAB  conclusion  regarding  the 
categorization  of  ETS  as  an  EPA  Group 
A  carcinogen? 


B.  Population  Impact  (Chapter  6) 

(6)  Is  the  approach  used  to  derive 
estimates  of  U.S.  female  never-smoker 
lung  cancer  risk  scientifically 
defensible? 

(7)  Is  the  approach  used  to  extrapolate 
lung  cancer  risk  from  female  never- 
smokers  to  male  never-smokers  and 
former  smoker  of  both  sexes  | 
scientifically  defensible? 

(8)  Are  the  assumptions  used  to  derive 
these  lung  cancer  population  estimates 
and  the  uncertainties  involved 
characterized  adequately? 

(9)  Is  the  degree  of  confidence  in  these 
estimates  as  stated  appropriately 
characterized? 

III—Noncancer  Respiratory  Disorders 

A.  Hazard  Identification  fChapter  7; 
Sections  8.1  and  8^) 

(10)  Have  the  biological  plausibility 
arguments  been  adequately  presented? 

(11)  Have  the  most  important 
confounders  been  properly  addressed? 

(12)  Has  the  weight  of  evidence  been 
properly  characterized?  Are  the 
conclusions  scientifically  defensible? 

(13)  Is  the  evidence  with  respect  to 
maternal  smoking  and  sudden  infant 
death  syndrome  properly  characterized? 
Should  this  evidence  be  included  in  this 
report? 

B.  Population  Impact  (Chapter  8) 

(14)  Is  the  presented  population 
impact  of  ETS  on  lower  respiratory 
infections  and  asthma  in  children 
scientifically  defensible? 

(15)  Are  the  assumptions, 
uncertainties,  and  degree  of  confidence 
in  the  ranges  of  population  impact 
estimates  adequately  characterized? 

This  Charge  is  subject  to  change  and 
the  Committee  may  elect  to  investigate 
other  areas  as  well. 

Availability  of  Documents  and 
InformatioD 

(1)  The  present  EPA  draft  dociunent 
(Respiratory  Health  Effects  of  Passive 
Smoking:  Lung  Cancer  and  Other 
Disorders  (EPA/600/6-90/006B)  will  be 
made  available  to  the  interested  public 
and  the  Committee  on  or  about  June  22, 
1992.  Copies  of  this  draft  document  are 
not  available  from  the  Science  Advisory 
Board.  Single  copies  may  be  obtained 
from  the  following  8ource(s): 

(a)  Center  for  Environmental  Research 
InformaUon  (CEPU-FRN),  U.S. 
Environmental  Protection  Agency,  26  W. 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268;  telephone:  (513)  569-7562: 
FAX:  (513)  569-7566.  Please  provide  the 
document  number  (EPA/600/6-90/006B). 
and  your  name  and  maihng  address. 
Availability  may  be  limited,  however. 


individuals  who  requested  a  copy  of  the 
earlier  EPA  draft  will  automatically  be 
sent  a  copy  of  this  revised  draft. 

(b)  National  Technical  Information 
Service  (NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  22161;  telephone  (703) 
487-4650.  Availability  date  may  vary, 
please  check  with  NTIS.  The  NTIS 
ordering  number  is  PB92-182344.  (cost 
$59.00  paper,  $19.00  microfiche). 

(c)  The  revised  draft  document  will 
also  be  available  for  inspection  at  the 
ORD  Public  Information  Shelf,  U.S.  EPA 
Headquarters  Library,  401  M  Street, 
SW.,  Washington,  DC  20460;  the  EPA 
Regional  Libraries:  and  the  Federal 
Depository  Libraries. 

(2)  The  eariier  EPA  draft  document 
(Health  Effects  of  Passive  Smoking: 
Assessment  of  Lung  Cancer  in  Adults 
and  Respiratory  Disorders  in  Children 
(EPA/eO0/6-90/0O6A)]  is  available  only 
from  the  following  source:  National 
Technical  Information  Service  (NTIS), 
528  Port  Royal  Road,  Springfield.  VA 
22161;  telephone:  (703)  487-4650.  The 
NTIS  ordering  number  is  PB90-261-652/ 
AS.  (cost  $35.00  paper;  $12.50 
microfiche).  This  document  was 
reviewed  earlier  by  the  SAB  and  is  not  a 
subject  of  the  present  review. 

(3)  The  Science  Advisory  Board 
report:  Review  of  Draft  Environmental 
Tobacco  Smoke  Health  Effects 
Document  (EPASAB-IAQC-91-007) 
April  1991,  is  available  in  single  copies 
only  from:  U.S.  EPA,  Science  Advisory 
Board  (A-101).  Office  of  the  Staff 
Director,  ATTN:  Ms.  Lori  Gross.  401  M 
Street,  SW.,  Washington,  DC  20480 
(street  and  mailing  address  are  the 
same);  telephone:  (202)  280-4126  and 
FAX  (202)  260-0232.  Please  provide  the 
report  tide,  SAB  report  number  and  your 
name  and  mailing  address  to  obtain  a 
copy. 

(4)  For  further  information  concerning 
the  meeting  including  a  draft  agenda,  or 
to  reserve  speaking  time  on  the  agenda 
(see  below),  please  contact  Mr.  Robert 
Flaak,  Assistant  Staff  Director,  (mailing 
address:  Science  Advisory  Board  Staff 
Office  (A-IOIF),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460;  street  address: 
Suite  508,  499  South  Capitol  Street. 
Washington,  DC  20460),  telephone:  (202) 
260-6552  and  FAX:  (202)  260-7118. 
Copies  of  the  EPA  Draft  Documents  and 
the  SAB  Report  are  not  Available  From 
the  SAB  Staff  Office. 

Procedures  for  Providing  Comments 

The  Agency  is  not  soliciting  public 
comment  on  its  draft  document. 
However,  as  a  procedural  matter,  the 
Science  Advisory  Board  normally 
accepts  either  written  or  oral  comment 
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on  issues  that  are  under  its  review.  To 
be  most  useful,  the  comments  should  be 
focused  on  the  particular  issues  before 
the  Committee,  as  summarized  in  the 
Charge  to  the  Committee  above. 
Comments  submitted  to  the  SAB  will  be 
provided  to  the  Committee  for 
consideration  during  the  review  process. 
The  SAB  does  not  acknowledge  receipt 
of  nor  does  it  provide  a  response  to  any 
public  comments  received. 

(1)  Oral  Comment:  Oral  comment  is 
taken  during  a  specified  period  during 
the  public  meeting  (this  will  be 
announced  in  the  agenda].  Members  of 
the  public  who  wish  to  make  a  brief  oral 
presentation  to  the  Committee  must 
contact  Mr.  Flaak  in  writing  (via  letter 
or  FAX)  no  later  than  4  p.m.  (eastern 
time)  on  July  14, 1992  in  order  to  reserve 
time  on  the  Agenda.  The  request  must 
include  the  name  of  the  person  making 
the  presentation,  organizational 
affiliation  represented,  a  summary  of  the 
issue  to  be  discussed  (cf.,  the  Charge  to 
the  Committee  above),  and 
identification  of  any  audio-visual 
requirements.  Phone  calls  are  welcome 
to  clarify  the  process,  however,  a 
reservation  to  speak  must  still  be  made 
in  writing.  The  SAB  expects  that  public 
statements  presented  at  its  meetings  will 
•not  be  repetitive  of  previously  submitted 
oral  or  written  statements.  In  general, 
each  individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  five  minutes.  A  copy  of  the  text 
and  copies  of  any  visuals  used  must  be 
provided  to  Mr.  Flaak  at  the  time  of  the 
presentation,  and  will  be  made  part  of 
the  public  record. 

(2)  Written  Comment:  Written 
statements  of  any  length  may  be 
provided  to  the  Committee  up  until  the 
meeting.  Copies  of  these  statements 
received  in  the  SAB  Staff  office  by  noon 
(eastern  time)  on  July  6. 1992  will  be 
mailed  to  the  Committee  before  the 
meeting;  copies  received  after  that  date 
will  be  provided  to  the  Committee  at  the 
meeting.  Members  of  the  public  who 
submit  written  comments  either  before 
or  at  the  meeting  are  requested  to 
provide  at  least  50  copies  of  any  such 
documents  to  Mr.  Flaak  to  allow  for 
adequate  distribution  of  their  position  or 
information.  Copies  of  all  comments 
provided  to  the  SAB  as  a  result  of  this 
review  will  be  made  part  of  the  public 
record  and  will  also  be  provided  to  the 
Agency  for  their  information. 

Dated:  June  12. 1992. 
Donald  Barnes. 

Staff  Director.  Science  Advisory  Board. 
|FR  Doc.  92-14463  Filed  «JH9-«2;  8:45  am) 

BILUNG  CO0€  SSeO-SO-M  * 


(OPPTS-51797;  FRL  4075-3] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  62  such  PMNs  and  proindes  a 
summary  of  each. 
dates:  Close  of  review  periods: 
P  92-876.     August  9. 1992. 
P  92-919,  92-920.     August  15, 1992. 
P  92-921.  92-922.  92-923.  92-«24.  92- 
925.  92-926.  92-977.  92-978.     August  16. 
1992. 

P  92-979.  92-980.  92-981.  92-982.  92- 
983.  92-984,  92-985,  92-986,  92-987. 
August  17. 1992. 

P  92-988.  92-989.  August  18. 1992. 
P  92-990.  92-991.  92-992.  92-993.  92- 
994,  92-995.  92-996.  92-fl97.  August  19. 
1992. 

P  92-998.  92-999.  August  23, 1992. 
P  92-1000.  92-1001.  92-1002.  92-1003. 
92-1004.  August  24, 1992. 

P  92-1005,  92-1006.  92-1007.  92-1008, 
August  26, 1992. 

P  92-1009,  92-1010,  92-1011.  92-1012, 
92-1013,  92-1014,  92-1015.  92-1016,  92- 
1017,     August  29. 1992. 

P  92-1018.  92-1019.  92-1020.  92-1021. 
92-1022.  92-1023,  92-1026.  92-1027.  92-   , 
1028.  92-1029.  92-1030.  92-1031.     August 
30.1992.   , 
Written  comments  by: 
P  92-876.     July  10. 1992. 
P  92-919.  92-920.     July  16. 1992. 
P  92-921.  92-922,  92-923.  92-924.  92- 
925.  92-926.  92-977.  92-978.     July  17. 
1992. 

P  92-979,  92-980,  92-981,  92-982.  92- 
983.  92-984.  92-985.  92-986,  92-987,     July 
18, 1992. 

P  92-988.  92-989.     July  19. 1992. 
P  92-990.  92-991,  92-992,  92-993.  92- 
994.  92-995.  92-996.  92-997.     July  20. 
1992. 

P  92-998.  92-999,     July  24, 1992. 
P  92-1000,  92-1001,  92-1002.  92-1003. 
92-1004,     July  25. 1992. 

P  92-1005.  92-1006.  92-1007.  92-1008. 
July  27. 1992. 


P  92-1009.  92-1010.  92-1011.  92-1012, 
92-1013.  92-1014.  92-1015,92-1016,  92- 
1017.     July  30. 1992. 

P  92-1018.  92-1019.  92-1020.  92-1021. 
92-1022,  92-1023,  92-1026,  92-1027.  92- 
1028.  92-1029.  92-1030.  92-1031.     July  31. 
1992. 

addresses:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51797)"  and  the 
specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790). 
Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  401  M  St..  SW..  Rm.  201ET. 
Washington,  DC.  20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Kling.  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E^^5.  401  M  St..  SW.. 
Washington.  DC  20460  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  -G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

P  92-876 

Manufacturer.  Confidential. 
Chemical.  (G)  Olefin  maleic  polymer. 
Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P»2-«19  I 

Importer  Fabricolor  Inc. 

Chemical.  [S]  2.7-Naphthalene 
disulfonic  acid.  5-hydroxy-6-((4- 
nitrophenyl)azo)-5-((2.6-dihydroxy-3- 
)((4-nitrophenyl)azo-5-((4- 
sulfonaphthalenyl)azo)phenyl)azo- 
,tr.sodium  salt 

Use/Import.  (S)  Dyeing  of  leather. 
Import  range:  Confidential. 

P  •2-«20 

Manufacturer  Noramco,  Inc. 

Chemical.  (G)  Substituted  phenyl  azo 
phenyl  dye. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

p  e2-«2i 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  substituted  alkyl 
propmoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5.000.000  kg/yr. 


p  sa-saa 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  substituted  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod. 
range:  2.500,000-5,000,000  kg/yr. 

P  92-«23 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  salt  alkyl 
propenoates,  substituted  alky! 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5,000,000  kg/yr. 

P  92-924 

Manufacturer.  Confidential. 

Chemical.  [G]  Polymer  salt  of  alkyl 
propenoates,  substituted  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P  92-929 ' 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  substituted  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5,000,000  kg/yr. 

P 92-928 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  substituted  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P  92-977 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  substituted  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Z500,00a-5.000,000  kg/yr. 

P 92-979 

'Tltiporter.  Confidential. 
Chemical.  [G]  2-BenzotriazoIe. 
Use/Import.  [G]  Open,  nondispersive 
use  in  fibers.  Import  range:  Confidential. 

P  92-979 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  aromatic 
polyisocyanate. 

Use /Production.  (S)  Crossiinking 
agent  for  epoxy  type  coatings.  Prod, 
range:  79,375-793,750  kg/yr. 

P92-980 

Manufacturer.  Minnesota  Mining 
Manufacturing  Company. 


Chemical.  (G)  Acrylated  urethane. 
Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

P  92-991 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  esters  of 
saturated  carboxylic  acids,  diacids, 
lactones,  alchols,  polyols. 

Use /Production.  (G)  Gear  lubricant. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,300  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P  92-982 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  esters  of 
saturated  carboxylic  acids,  diacids, 
lactones,  alcohols,  and  polyols. 

Use /Production.  (G)  Gear  lubricant. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,300  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P92-9B3 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  esters  of 
saturated  carboxylic  acids,  diacids, 
lactones,  alcohols,  and  polyols. 

Use /Production.  (G)  Gear  lubricant. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.300  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P  92-994 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixes  esters  of 
saturated  carboxylic  acids,  diacids, 
lactones,  alcohols,  and  polyols. 

Use /Production.  (G)  Gear  lubricant. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,300  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P  92-98S 

Manufacturer.  Confidential. 

Chemical.  (G)  Mixed  esters  of 
saturated  carboxylic  acids,  diacids, 
lactones,  alcohols,  and  polyols. 

Use /Production.  (G)  Gear  lubricant 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
L050  >  2,300  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P 92-994 

Importer.  Confidential. 

Chemical.  (S)  2-Propenoic  acid,  2- 
ethylhexyl  ester,  polymer  with 
ethenylbenzene  and  2-methyl-2-((-oxo-2- 
propenyl]amino)-l-propanesulfonic  add. 


2,2'-azo-bis(2-methylbutanenitrile)- 
initiated. 

Use/Import.  (G)  Ingredient.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  mg/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 
Skin  irritation:  negligible  species 
(rabbit).  Mutagenicity:  negative. 

P  92-997 

Importer.  Confidential. 

Chemical.  (G)  Poly-B-fiuoroalkyl 
acrylate  and  alkyl  acrylate. 

Use/Import.  (S)  Water  and  oil 
repellent  finish  for  clothes.  Import  range: 
1.000-5,000  kg/yr. 

Toxicity  Data.  Mutagenicity:  negative. 

P 92-999 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Alkylsichlorosilane. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  92-989 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Dialkyldichlorosilane. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 92-990 

Manufacturer.  Essex  Group,  Inc. 

Chemical.  (G)  Cresol  blocked  MDI- 
triol  prepolymer. 

Use/Production.  (S)  Component  of 
magnet  wire  enamel.  Prod,  range: 
Confidential. 

P 92-991 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Trisubstituted 
naphthalene  sulfonic  acid. 

Use /Production.  (S)  Reactive  dye  of 
powder  for  textile.  Prod,  range:  2,500- 
10,000  kg/yr. 

P 92-992 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Trisubstituted 
naphthalene  sulfonic  acid. 

Use/Production.  (S)  Reactive  dye  of 
powder  for  textile.  Prod,  range:  2,500- 
10,000  kg/yr. 

P 92-993 

Manufacturer.  Confidential. 

Chemical.  (S) 
(Chloromethyl)ethenylbenzene;  2- 
methyl-2-propenic  acid  1.2-ethanedily 
ester  A/,A/-dimethylmethanamine. 

Use /Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  10,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  3,200  mg/kg.  Acute  demial 
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toxicity:  IJ350  >  1.0  mg/kg  species 
(guinea  pig).  Skin  sensitization:  negative 
species  (guinea  pig). 

P03-M4 

Manufacturer.  Confidential. 

Chemical.  (G)  Methylenediphenyl 
diisocyanate  polyester  prepolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P92-MS 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Proprietary 
carboxylated  acrylate  polymer. 

Use/Production.  (G)  Fiber  treatment. 
Prod,  range:  Confidential. 

^•2-096 

Manufacturer  H.B.  Fuller  Company. 

Chemical.  (G)  Styrenated  acrylic  ester 
multi-polymer. 

Use/Production.  (G)  Binder.  Prod. 
range:  Confidential. 

P  92-997 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Styrenated  acrylic  ester 
multi-polymer. 

Use/Production.  (G)  Binder.  Prod. 
range:  Confidential. 

P  92-998 

Importer.  Confidential. 

Chemical.  (G)  Substituted  aromatic 
diazacyanate. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  406  mg/kg  species  (rat).  Acut« 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  strong 
species  (rabbit).  Static  acute  toxicity: 
time  LC50 19.2  mg/1  species  (daphnia 
magna).  Skin  sensitization:  positive 
species  (guinea  pig). 

P 92-999 

Manufacturer.  Confidential. 

Chemical.  (S)  Formaldehyde,  polymer 
with  (l,l'-biphenyl)-4-ol  and  phenol. 

Use/Production.  (S)  Binder.  Prod, 
range:  50.000-200.000  kg/yr. 

P  92-1000 

Manufacturer  Confidential. 

Chemical.  (G)  Acrylic  terpolymer. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential. 

P  92-1001 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  tetrapolymer. 

Use/Production.  (G)  Thickener  for 
aqueous  systems.  Prod,  range: 
Confidential 


P  92-1002 

Manufacturer  Confidential. 

Chemical.  (G)  Reaction  product  of 
polyisocyanate  and  polyols. 

Use/Production.  (G)  Reactive 
elastomer.  Prod,  range:  Confidential. 

P  92-1003 

Importer.  Huls  America  Inc. 

Chemical.  (S)  Neonanoic  acid 
ethenylester. 

Use/Import.  (S)  Reactive  comaromer. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10.000  mg/kg  species  (rat). 

P 92-1004 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  phosphate. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species  (rat).  Eye 
irritation:  moderate  species  (rabbit). 
Skin  irritation:  strong  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  positive  species  (guinea 

pig)- 

P  92-1009 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Polyester. 

Use/Production.  (S)  Plasticizer  for 
polyvinyl  adhesive  resin.  Prod,  range: 
80,000-100.000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P  92-1000 

Manufacturer  Confidential. 

Chemical.  (G)  Acrylate  functional 
polyurethane  resin. 

Use/Production.  (G)  Industrial 
coating.  Prod,  range:  Confidential. 

P  93-1007 

Manufacturer  Pierce  &  Stevens 
Corporation. 

Chemical.  (G)  Polyester  polyurethane. 

Use/Production.  (S)  Water  based 
coating.  Prod,  range:  Confidential. 

P 93-1009 

Manufacturer  Boulder  Scientific 
Company. 

Chemical.  (S)  Sodium  titanate;  mono 
sodium  titanate;  sodium  titanate 
hydroxide  oxide. 

Use/Production.  (S)  Adrontium  90 
decontamination.  Prod,  range:  34,000- 
70,000  kg/yr. 

P92-1009 

Importer  Ciba-Geigy  Corporation. 

Chemical.  (G)  Formazon  dye. 

Use/Import  (G)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2.620  mg/kg  species  (rat).  Acute 


dermal  toxicity:  LD50  >  2.000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Mutagenicity:  negative. 
Static  acute  toxicity:  time  LC50  96hl7.8 
mg/1  species  (zebra  fish).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 

P'g)- 

P 93-1010 

Manufacturer.  Eastman  Kodak 
Comnpany. 

Chemical.  (G)  Substituted 
alkoxycyclohexadiene. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  1.200-2,400 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 

pig)- 

P 93-1011 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Aminophenyl 
substituted  pyrazolone. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  1.000-2.500 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin    ^ 
sensitization:  negative  species  (guinea 

Pig)- 

P 92-1012 

Manufacturer  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted 
alkoxybenzene. 

Use/Production.  (G)  Centained  use  in 
an  asrticle.  Prod,  range:  1.000-2,000  kg/ 

y-  ... 

Toxicity  Data.  Acute  oral  toxicity: 

LD50  >  5.000  mg/kg  species  (rat).  Acute 

dermal  toxicity:  LD50  >  2.000  mg/kg 

species  (rabbit).  Eye  irritation:  none 

species  (rabbit).  Skin  irritation:  slight 

species  (rabbit).  Skin  sensitization: 

negative  species  (guinea  pig). 

P 92-1013 

Manufacturer  Eastman  Kodak 
Company. 

Chemical.  (G)  Aminophenyl  sustituted 
pyrazolone. 

Use/Production.  (G)  Nondispersive 
use.  Prod,  range:  1.000-2.500  kg/yr. 

Toxicity  Data.  Eye  irritation:  slight 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 
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P  93-1014 

Manufacturer.  Confidential. 

Chemical.  (S)  Fafty  acids.  Ci6  is  and 
Cis  unsaturated,  branched  and  linear, 
potassium  salts. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  92-1 015 

Manufacturer.  ConHdential. 

Chemical.  (S)  Fatty  acids,  Ci«  ig  and 
Ci8  unsaturated,  branched  and  linear, 
potassium  salts. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

p«2-ioie 

Manufacturer.  Confidential. 

Chemical.  (S)  Fatty  acids,  Cis  is  and 
Ci8  unsaturated,  branched  and  linear, 
potassium  salts. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 82-1017 

Manufacturer.  Confidential. 

Chemical.  (S)  Fatty  acids,  Cie  u  and 
Cig  unsaturated,  branched  and  linear, 
potassium  salts. 

Use/Production.  |G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P92-101B 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Modified  styrene- 
butadiene-acrj'Ionitrile  polymer. 

Use/Production.  (G)  Latex  for 
moldable  application.  Prod,  range: 
Confidential. 

P92-10IS 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional  epoxy 
resin. 

Use/Production.  (S)  Coatings.  Prod. 
range:  100,000-306,000  kg/yr. 

P 92-1080 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional  epoxy 
resin. 

Use/Production.  |S)  Coatings.  Prod, 
range:  100.000-306.000  kg/yr. 

P 92-1031 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional  epoxy 
resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  100,000-306,000  kg/yr. 

P  92-102a 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylate 
polymer. 

Use/Production.  (G)  Coating 
ingredient.  Prod,  range;  Confidential. 

PM-1029 

Manufacturer.  ConHdential. 


Chemical.  (G)  Modi^ed  acrylate 
polymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P 92-1026 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  [G]  Coating 
component.  Prod,  range:  500-3,000  kg/yr. 


P 92-1027 

Manufacturer. 
Chemico 
acrylic  polj 


Confidential. 
(G)  Hydroxy  functional 
mer. 
Use/Produclian.  |G)  Coating 
component]  Prod,  range:  500-3,000  kg/yr. 


P 02-1029 

Manufackurer.  Confidential. 

Chemical.  (G)  Acid  functional 
poIyurethaKe  polyester. 

Use /Production.  |G)  Component  of 
dispersively  applied  coating.  Prod. 
range:  50,000-100,000  kg/yr. 

P 92-1029  * 

Manufacturer.  Occidental  Chemical 
Corporate. 

Chemical.  (S)  Phenol:  para 
formaldehyde;  p-henol;  water. 

Use /Production.  (G)  Binder  for  carbon 
composites.  Prod,  range;  Confidential. 

P 92-1030 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  substituted  urea. 

Use/Production.  (S)  Grease  thickener. 
Prod,  range:  51,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LX)50  2.0  g/kg  species 
(rabbit).  Eye  irritation:  strong  species 
(rabbit).  Skin  irritation:  moderate 
species  (rabbit).  Skin  sensitization; 
negative  species  (guinea  pig). 

P 92-1031 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  epoxy 
resin. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Dated:  June  16, 1992. 
Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Ooc.  92-14600  Filed  6-l»-92;  8:45  am) 
BILUNG  COOE  6S60-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

June  16, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1990  M  Street,  NW,  suite  640. 
Washington,  DC  20036,  (202)  452-1422. 
For  further  information  on  this 
submission  contact  Judy  Boiey,  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503  (202)  395- 
4814. 

OMB  Number:  None 
Title:  Application  for  FM  Broadcast 

Station  License 
Form  Number:  FCC  Form  302-FM 
Action:  New  collection 
Respondents:  Non-profit  institutions, 
businesses  or  other  for-profit 
(including  small  businesses) 
Frequency  of  Response:  On  occasion 

reporting 
Estimated  Annual  Burden:  800 
responses;  4  hours  average  burden  per 
response;  3.200  hours  total  annual 
burden 
Needs  and  Uses:  Currently,  licensees 
and  permittees  of  AM,  FM  and  1^ 
broadcast  stations  are  required  lb  file 
FCC  Form  302  (OMB  Control  #  3060- 
0029)  to  obtain  a  new  or  modified 
station  license  and/or  to  notify  the 
Commission  of  certain  chariges  in  the 
licensed  facilities  of  these  stations.  On 
11/1/91,  the  Commission's  FM  Branch 
Total  Quality  Management  (TQM) 
Team  issued  a  Public  Notice  soliciting 
comments  on  the  FM  licensing 
process.  Approximately  60%  of  FM 
license  applications  contain 
discrepancies.  It  was  determined  that 
a  clear,  concise  license  form  and 
instructions  for  FM  stations  would 
reduce  the  number  of  defective 
applications  filed,  thereby  reducing 
burden  on  both  the  public  and  the 
FCC  processing  staff  The  new  FCC 
Form  302-FM  was  tested  on 
individuals  who  submitted  comments 
regarding  the  licensing  process  and  on 
the  FM  branch  processing  staff. 
Licensees  and  permittees  of  FM 
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broadcast  stations  are  required  to  file 
FCC  Form  302-FM  to  obtain  a  new  or 
modifie4  station  license,  and/or  to 
notify  the  Commission  of  certain 
changes  in  the  licenaed  facilities  of 
these  stations.  The  data  is  used  by 
FCC  staff  to  confirm  that  the  station 
has  been  built  to  terms  specified  in 
the  outstanding  construction  permit, 
and  to  update  FCC  station  files.  Data 
is  then  extracted  from  FCC  Form  302- 
FM  for  inclusion  in  the  subsequent 
license  to  operate  the  station. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  92-14646  Filed  6-19-92;  8:45  am| 

BIUJNG  COOE  e712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Establishment  of  FEMA  Security 
Practices  Board  of  Review 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice^ 

SUMMARY:  In  accordance  with  section 
9(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  2.  FEMA 
announces  the  establishment  of  the 
FEMA  Security  Practices  Board  of 
Review  (Board). 

FOR  FURTHER  INFORMATION  CONTACT 
William  C.  Coe,  Committee 
Management  Specialist,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW..  Washington,  DC  20472, 
(202)  646-2669. 

SUPPLEMENTARY  INFORMATION:  The 
Board  will  conduct  a  complete  review  of 
FEMA's  personnel  security  program  and 
FEMA's  compliance  with  Executive 
Orders  10450  and  12356.  It  will  make 
recommendations  to  the  Director, 
FEMA,  for  development,  changes, 
revocations  of  FEMA  procedures  and 
any  other  actions  deemed  necessary  in 
order  to  ensure  compliance  with  those 
Executive  Orders  and  to  ensure  that 
Constitutional  due  process  concerns  for 
placement  in  or  removal  from  National 
Security  positions  meet  all  current  and 
appropriate  legal  and  policy  concerns  of 
the  Director. 

The  Board  will  report  solely  to  the 
Director  of  FEMA.  The  Board  is 
established  pursuant  Executive  Orders 
10450, 12148, 12356,  and  12656;  its 
operations  are  subject  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
5  U5.C.  App.  2. 

Due  to  the  complex  and  sensitive 
nature  of  the  issues  with  which  the 
Board  will  be  concerned,  a  range  o^ 


expertise  and  experience  is  required  to 
examine  current  operations  and  to  make 
appropriate  recommendations.  The 
expertise  must  be  drawn  from  both 
inside  and  outside  government.  No  other 
type  of  panel  or  existing  advisory 
committee  adequately  provides  the 
needed  in-depth  review.  Therefore,  the 
Agency  concludes  that  the  Board  is 
necessary  and  in  the  public  interest. 

In  order  to  attain  fairly  balanced 
membership  the  Board  is  comprised  of 
qualified  people  active  in  the  areas  of 
personnel  security,  law.  federal 
management,  and  national  security,  and 
has  drawn  their  expertise  from  both 
inside  and  outside  the  Federal 
Government. 

The  Board  will  submit  its 
recommendations  to  the  Director  of 
FEMA  by  September  11. 1992.  and  will 
terminate  on  December  31. 1992. 

Dated:  June  17, 1992. 
Wallace  £.Stickney. 
Director. 
(PR  Doc.  92-14723  Filed  6-19-92;  8:45  am] 

BILLING  COOE  67-IS-01-M 


Meeting;  FEMA  Security  Practices 
Board  of  Review 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting,  portions  of  which  may  be 
closed: 

Name:  FEMA  Security  Pracfices  Board  of 
Review. 

Dates  of  Meeting:  Friday,  June  26, 1992. 

Place:  Federal  Emergency  Management 
Agency,  John  W.  Macy,  (r.  Conference  Room, 
room  829.  500  C  Street,  SW..  Washington,  DC 
20472. 

Times:  June  26, 1992, 9  a.m.  to  12  p.m. 

Proposed  Agenda:  General  orientation  and 
update  on  programs  and  issues  concerning 
FEMA  security  matters;  review  of  the  Board's 
charter  discussion  of  Board's  organization 
and  how  it  will  perform  its  task. 

SUPPLEMENTARY  INFORMATION:  Members 
will  be  provided  with  an  overall 
orientation  and  update  on  FEMA 
security  matters.  FEMA  senior 
executives  will  discuss  the  on-going 
programs  which  include  FEMA's 
personnel  security  program  and  FEMA's 
compliance  with  Executive  Orders  10450 
and  12356.  Advice  will  be  solicited  on 
the  future  direction  of  this  program 
within  FEMA. 

The  Review  Board  must  complete  its 
review  and  report  by  September  11, 
1992.  In  view  of  this  time  limit  and 


owing  to  the  complex,  sensitive,  and 
urgent  nature  olFEMA  security  matters, 
less  than  15  daj||  nohce  of  the  meeting 
is  given,  undeflVCFR  101-6.1O15(b)(2). 

The  meeting  will  be  open  to  the  public 
with  approximately  10  seats  available 
on  a  first-come,  first-served  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Director,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW..  Washington.  DC  20472. 
(202)  646-3923  on  or  before  June  24. 1992. 

The  Director  has  determined  tliat 
portions  of  the  Board  meeting  may  have 
to  be  closed  to  the  public  in  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
2,  and  section  3(a)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  552b{c).  because 
discussions  may  (1)  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Agency.  (2)  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  privacy,  and  (3)  involve  the 
discussion  of  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  Information 
may  be  disclosed  that  is  predecisional. 
and  to  allow  the  meeting  to  be  open 
would  frustrate  frank  and  open 
discussion.  In  addition,  some  of  the 
'discussion  may  relate  solely  to  the 
internal  rules  and  practices  of  an 
agency. 

Minutes  of  the  meeting  (minus  those 
portions  of  the  mee^g  which  may  be 
closed  to  the  publicpvill  be  prepared 
and  will  be  available  for  public  viewing 
in  the  Office  of  the  Director,  Federal 
■  Emergency  Management  Agency,  room 
828,  500  C  Street.  SW..  Washington.  DC 
20472.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated;  June  17, 1992. 
Wallace  E.  Stickney. 
Director 
[FR  Doc.  92-14722  Filed  6-19-92:  8:45  am| 

BILLING  COOE  671S-01-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

agency:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(Z)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463).  as  amended,  notice 
is  hereby  given  that  a  two-day  meeting 
of  the  Federal  Accounting  Standards 
Advisory  Board  will  be  held  on 


i  •        •         - 

Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Notices 


27779 


Thursday.  July  9  and  Friday,  July  10. 
1992  from  9  a.m.  to  4  p.m.  in  room  7313 
of  the  General  Accounting  Office,  441  G 
St..  NW..  Washington.  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
May  28-29  meeting,  a  review  of  the 
Roundtable  proceedings  of  June  30,  a 
discussion  of  Uses  and  Objectives  of 
Federal  Accounting,  a  discussion  of 
Liabilities  and  Other  Cemmitments,  and 
a  discussion  of  inventory  and  related 
standards.  We  advise  that  other  items 
may  be  added  to  the  agenda;  interested 
parties  should  contact  the  Staff  Director 
for  more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Young,  Staff  Director,  401  F 
St.,  NW.,  room  302,  Washington,  DC 
20001,  or  call  (202)  504-3336. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L  No.  92-463,  section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR  . 
101-6.1013  (1990). 

Dated:  June  17, 1992. 
Jinunie  Brown, 
Deputy  Director. 
|FR  Doc.  92-14638  Filed  6-19-92;  8:45  am] 

BIUJNG  COM  iaiCM)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

IATSOR-53] 

Development  of  Community 
Assistance  Panels 

AOENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Ser\'ices  (HHS). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
development  and  formation  of 
Community  Assistance  Pantis  at 
selected  Superfund  sites.  The  purpose  of 
these  panels  is  to  enhance  effective 
communication  of  environmental  health 
concerns  to  ATSDR  by  the  public,  and 
to  establish  an  avenue  for  ATSDR  to 
inform  the  community  of  site-specific 
scientific  findings  as  they  become 
available.  In  addition  they  provide  a 
means  for  community  participation  in 
ATSDR  activities.  The  Community 
Assistance  Panel  process  is  subject  to 
change,  based  on  experience  gained 
during  implementation. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Greenwell,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  N.E.,  Mailstop  B-28, 
Atlanta,  Georgia  30333,  telephone '404- 

639-0727. 

SUPPI^MENTARY  INFORMATION:  The 

Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  authorizes 
ATSDR  to  address  the  human  health 
effects  of  exposure  to  hazardous 
substances  in  the  environment.  This 
mandate  requires  ATSDR  to  conduct 
various  site-specific  scientific 
evaluations  within  communities 
nationwide.  These  communities  can 
provide  ATSDR  with  valuable 
information  about  health  and 
environmental  factors,  and  ATSDR  can 
inform  the  community  of  scientific 
knowledge  that  becomes  available. 

Information  from  the  community 
regarding  health  concerns,  health 
outcomes,  and  environmental  factors  is 
an  important  component  of  ATSDR  site 
evaluations.  An  important  characteristic 
of  public  health  management  concerning 
these  sites  is  communicating  risk  and 
health  and  scientific  information  to  the 
community.  Community  involvement 
activities  include  public  availability 
sessions,  public  meetings,  small  group 
briefings,  and  other  formal  and  informal 
communication.  Community  Assistance 
Panels  may  be  established  as  an 
additional  means  to  enhance 
communication  avenues  and  foster 
information  exchange  and 
understanding. 

The  purposes  of  a  Community 
Assistance  Panel  are  to: 

1.  Facilitate  effective  communication 
between  ATSDR,  local  officials,  and  the 
community. 

2.  Convey  community  health  and 
environmental  concerns  to  ATSDR  from 
the  community  regarding  site-specific 
activities  being  conducted  or 
contemplated. 

3.  Ensure  that  ATSDR  documents 
accurately  reflect  community  knowledge 
and  concern  about  the  site  under 
investigation. 

4.  Provide  an  opportunity  for 
community  involvement  at  each  phase 
of  a  scientific  evaluation  or  study  with 
ATSDR  seeking  community 
understanding  regarding  scientific 
findings  through  active  communication. 

5.  Encourage  community  participation 
in  ATSDR  site-specific  public  health 
activities. 

A  community  Assistance  Panel  will  be 
composed  of  individuals,  generally  12  to 
15,  from  the  concerned  community. 
Serving  on  the  Community  Assistance 
Panel  will  be  a  voluntary,  unpaid 
activity. 


Preference  will  be  given  to  nominees 
who: 

1.  Are  at  least  18  years  of  age. 

2.  Reflect  area  residents'  various 
viewpoints  as  ATSDR  understands 
them. 

3.  Have  understanding  or  knowledge 
of  the  site,  the  contaminants  of  concern, 
and/or  the  community  health  concerns. 

4.  Are  permanent  residents  of  the 
affected  area. 

The  factors  that  will  influence  ATSDR 
to  establish  a  Community  Assistance 
Panel  at  a  particular  site,  are  the  degree 
of  community  interest;  whether  there  are 
varying  viewpoints  regarding  the  health 
issues;  and  a  willingness  on  the  part  of 
the  public  to  actively  participate  in  the 
process.  Community  Assistance  Panels 
may  not  be  appropriate  for  all 
communities;  ATSDR  will  make  that 
determination  on  a  site-specific  basis. 

Once  it  has  been  determined  thata 
Community  Assistance  Panel  will  be 
established: 

1.  Written  nominations  will  be 
requested  from  the  concemed[ 
community  using  various  methods  of 
notification.  Media  releases,  mass 
mailings,  distribution  of  fliers,  and 
communication  with  community  groups 
are  the  most  common  means. 

2.  ATSDR  will  accept  nominations  for 
30  days  from  the  date  of  the 
announcement. 

3.  ATSDR  will  respond  in  writing  to 
all  applicants  within  approximately  30 
days  of  the  last  accepted  nomination 
form. 

4.  ATSDR  will  make  all  efforts  to 
create  a  panel  that  reflects  the   =■ 
community's  interests  regarding  health 
concerns,  varied  viewpoints,  general 
knowledge  of  the  site,  and 
demographics. 

ATSDR  acknowledges  that  a  degree  of 
subjectivity  will  enter  into  the«election 
process.  All  Community  Assistance 
Panel  meetings  will  be  advertised  in  the 
media  and  open  to  the  general  public. 
All  attendees  will  be  given  the 
opportunity  to  comment.  Minutes  will  be 
completed  for  each  meeting  and 
maintained  in  at  least  one  local 
repository  for  review. 

Other  Requireoients 

Data  collection  initiated-by  this 
announcement  has  been  approved  by 
the  Office  of  Management  and  Budget 
under  number  0923-0007,  "Nominations 
for  Community  Assistance  Panels," 
April  1995. 
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Dated:  June  15. 1992.  ' 

William  L.  Roper. 

Administrator,  Agency  for  Toxic  Substances 

and  Disease  Registry. 

|FR  Doc.  92-14574  Filed  6-19-92;  8:45  am) 

BILLING  CODE  4160-70-M 


National  institutes  of  Healtti 

National  Cancer  Institute;  Meeting 
(Cancer  Clinical  Investigation  Review 
Committee) 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Cancer  Clinical  Investigation  Review 
Committee.  National  Cancer  Institute. 
National  Institutes  of  Health.  ]uly  1-2 
1992.  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD 
20815. 

This  meeting  will  be  open  to  the 
public  on  July  1  from  11  am  to  11:30  am 
to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b{c)(4)  and  552b(c)6. 
title  5.  U.S.C.  and  section  10(d)  of  Public 
Law  922-463.  the  meeting  will  be  closed 
to  the  public  on  July  1  from  11:30  am  to 
recess  and  on  July  2  from  8  am  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank.  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31.  room  10A06. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301-49f>-5708).  will 
provide  a  summary  of  meeting  and  a 
roster  of  conunittee  members  upon 
request. 

Dr.  Manuel  Torres-Anjel.  Scientific 
Review  Administrator,  Cancer  Clinical 
Investigation  Review  Committee.  5333 
Westbard  Avenue,  room  834,  Bethesda. 
Maryland  20816.  (301-496-7481).  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower. 
93.399.  Cancer  Control). 


Dated:  June  9, 1992. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  92-14520  Filed  6-19-92;  8:45  am) 

BILLING  CODE  4140-01-li 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panel. 

This  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Special  Emphasis  Panel  (SEP) 
business  for  approximately  one  half 
hour  at  the  beginning  of  the  first  session 
of  the  meeting.  Attendance  by  the  public 
will  be  limited  to  space  available.  This 
meeting  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6).  title 
5.  U.S.C.  and  section  10(d)  of  Public  Law 
92-463.  for  the  review,  discussion  and 
evaluation  of  individual  contract 
proposals.  These  contracts  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management.  National  Heart.  Lung,  and 
Blood  Institute.  Westwood  Building, 
room  7A15.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892. 
telephone  301-496-7548,  will  furnish 
meeting  information  upon  request.  Since 
it  is  necessary  to  schedule  meetings  well 
in  advance,  it  is  suggested  that  anyone 
plannmg  to  attend  the  meeting  contact 
the  Scientific  Review  Administrator  to 
confirm  the  exact  date.  time,  and 
location. 

Name  of  Panel:  NHLBl  SEP  on  RFP  for  the 
Atherosclerosis  Risk  in  Community  Studies 
(ARIC)— MR]  Reading  Center 

Scientific  Review  Administrator:  Dr.  Lynn 
Amende.  Telephone  301-496-8818. 

Dates  of  Meeting:  July  7. 1992. 

Place  of  Meeting:  Guest  Quarters,  BWl 
Airport,  Baltimore,  Maryland. 

Time  of  Meeting:  1  p.m. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos:  93.837,  Heart  and  Vascular 
Diseases  Research;  93.8383,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  June  9, 1992. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  92-14521  Filed  6-19-92:  8:45  am] 

BILLING  CODE  4140-01-M 


Social  Security  Administration 
(Social  Security  Ruling  SSR  92-6cl 

Disability  Insurance  Benefits- 
Reduction  Due  to  Receipt  of  Lump 
Sum  Workers'  Compensation 
Payment— New  Hampshire 

agency:  Social  Secuity  Administration. 

HHS. 

ACTION:  Notice  of  Social  Secuity  ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  ruling  92-6c.  This  Ruling  is 
based  on  a  decision  by  the  U.S.  Court  of 
Appeals  for  the  First  Circuit  in  Davidson 
V.  Sullivan,  which  reversed  the  U.S. 
district  court  decision.  The  First  Circuit's 
decision  upholds  the  Secretary's  policy 
that  workers'  compensation  payments     • 
for  loss  of  bodily  function,  rather  than 
wage  loss,  can  be  used  to  offset  Social 
Security  disability  insurance  benefits. 

EFFSCTIVE  DATE:  June  22, 1992. 

FOR  FURTHER  INFORMATIOM  CONTACT: 

Joanne  K.  Castello.  Offfice  of 
Regulations.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore,  MD  21235.  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant  to 
5  U.S.C.  552(a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Security  ruling  in 
accordance  with  20  CFR  422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age. 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1).  and  are  to  be  relied 
upon  as  precedents  in  adjudicating  other 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security — 
Retirement  Insurance;  93.805  Social 
Security — Survivor's  Insurance;  93.806 
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Special  Benefits  for  Disabled  Coal  Miners; 
93.a07  Supplemental  Seoirity  Income) 

Dated:  May  28, 1992. 
Gwendolyn  S.  King, 
CommissioBer  of  Social  Security. 

Sections  223  and  224  of  the  Social 
Security  Act  (42  U.S.C.  423  and  424a) 
Disability  Insurance  Benefits- 
Redaction  Due  to  Receipt  of  Lump  Sum 
Workers'  Compensation  Payment— New 
Hampshire  i 

20  CFR  404.408 

Davidson  v.  Sullivan.  942  F.2d  90  (Ist 

Cir.  1991) 

The  claimant  applied  for  and  was 
found  entitiled  to  Social  Security 
disability  benefits.  However,  these 
benefits  were  offset  because  he  also 
received  New  Hampshire  workers' 
compensation  payments,  including  a 
permanent  impairment  lump-sum  award. 
After  unsuccessfully  appealing  his  case 
through  administrative  channels,  the 
claimant  appealed  to  the  district  court 
claiming  that  the  portion  of  his  lump- 
sum settlement  representing 
compensation  for  permanent  impairment 
was  not  subject  to  offset.  The  district 
court  held  that  permanent  impairment 
payments  paid  under  the  New 
Hampshire  workers'  compenation  law 
were  to  compensate  an  individual  for 
loss  of  bodily  function,  not  loss  of 
wages,  and,  thus,  cannot  be  used  to 
offset  Social  Security  disability  benefits. 

Section  224  of  the  Social  Security  Act 
provides  for  an  offset  of  Social  Security 
disabihty  benefits  if  an  individual  is 
also  entitled  to  workers'  compensation 
benefits  paid  because  of  the  individtial's 
total  or  partial  disability. 

The  Secretary  appealed  to  the  U.S. 
Court  of  Appeals  for  the  First  Circuit. 
This  court,  agreeing  with  the  Secretary, 
held  that,  although  permanent 
impairment  awards  may  be  paid 
regardless  of  any  actual  loss  of  wages, 
the  awards  were  never  intended  to  be  a 
departure  from,  or  an  exception  to,  the 
wage-loss  principle.  Permanent 
impairment  benefits  under  New 
Hampshire  workers'  compensation  law 
are  for  compensable  disability  under  a 
State  workers'  compensation  law  and, 
therefore,  are  subject  to  offset  against 
Social  Security  disability  benefits.  In 
view  of  the  foregoing,  the  district  court 
decision  is  reversed. 

Bownes,  Senior  Circuit  Judge: 

The  Secretary  of  Health  and  Human 
Services  ("the  Secretary")  appeals  the 
decision  of  the  district  court  reversing 
the  Social  Security  Administration's 
("SSA")  reduction  of  the  plaintiffs 
social  security  disability  benefits 
pursuant  to  42  U.S.C.  424a.  the  "offset" 
provision.  Specifically,  the  Secretary 


challenges  the  court's  exclusion  of  the 
plaintiffs  permanent  impairment  award 
under  N.HJlev.StatAnn.  ("RSA")  281:26 
from  the  oRsettable  amount.  For  the 
reasons  that  follow,  we  reverse. 

I.  Background 

In  May  1985  plaintiff  Albert  E. 
Davidson  was  awarded  weekly  worker's 
compensation  benefits  pursuant  to  RSA 
281:23  in  the  amount  of  $208  per  week 
for  a  work-relate^  injury.'  One  year 
later  the  plaintiff  settled  his  worker's 
compensation  case  for  a  lump  sum  of 
$17,000.  According  to  the  settlement 
breakdown  the  total  amount  represented 
$4,368  ($208  per  week  for  twenty-one 
weeks)  for  lost  wages  under  RSA  281:23; 
$1,000  for  future  medical  bills;  and 
$11,632  for  permanent  partial 
impairment  under  RSA  281:28. 

In  September  1987  plaintiff  was 
determined  to  be  eligible  for  retroactive 
disability  insurance  benefits  under  the 
Social  Security  Act,  42  U.S.C.  423  ("the 
Act").  When  SSA  learned  of  the 
plaintiffs  lump  sum  worker's 
compensation  award,  it  informed  him 
that,  pursuant  to  42  U.S.C.  424a.*  that 
award  would  be  offset  against  his 
disability  benefits,  deducted  at  a  weekly 
rate  of  $208.  Plaintiff  challenged  this 
determination,  and  on  reconsideration, 
SSA  reduced  the  offsettable  amoimt  by 
$3,400  for  attorney's  fees,  leaving  a 
balance  of  $13,600  to  be  offset  against 
social  security  benefits.  Plaintiff  then 
requested  a  hearing  before  an 


'  Although  the  record  does  not  disclotc  the  nature 
of  the  pIsintifTi  injury,  we  were  advised  by*his 
counsel  at  oral  argument  that  he  suffered  a  partial 
loss  of  the  use  of  his  li>^ 

'  42  use  424a.  "Reduction  of  disability 
benefits."  provides  in  pertinent  part: 

If  for  any  month  prior  to  the  month  in  which  an 
individual  attains  the  age  of  65 — 

(1)  Such  individual  is  entitled  to  benefits  under 
section  423  of  this  title,  and 

(2|  Such  individual  is  entitled  for  such  month  to 
periodic  benefits  on  account  of  such  individual's 
total  or  partial  disability  (whether  or  not 
permanent)  under — 

*  *  *  a  workmen's  compensation  law  or  plan  of 
the  United  Slates  or  a  Stale  *  "  '  ~^ 

*  *  *  the  total  of  his  benefits  under  section  423  of 
this  title  for  such  month  and  of  any  benefits  under 
section  402  of  this  title  for  such  month  based  on  his 
wages  and  self-employment  income  shall  be 
reduced  (but  not  below  zero)  by  the  amount  by 
which  the  sum  of — 

(3)  Such  total  of  benefits  under  section  423  and 
402  of  this  title  for  such  month,  and 

(4|  Such  periodic  t)enefits  payable  (and  actually 
paid)  for  such  month  to  such  individual  under  such 
laws  or  plans,  exceeds  the  higher  of — 

(5)  SO  per  centum  of  his  "average  current 
earnings",  or 

(6)  The  total  of  such  individual's  disability 
insurance  benefits  under  section  423  of  this  title  for 
such  month  and  of  any  monthly  insurance  benefits 
under  section  402  of  this  title  for  such  month  based 
on  his  wages  and  self-employment  income,  prior  to 
reduction  under  this  seciion. 


Administrative  Law  judge  ("ALJ"). 
claiming  that  the  $11,632  portion  of  his 
settlement  for  permanent  partial 
impairment  was  not  subject  to  offset. 
The  AL)  issued  a  decision  holding  that 
the  entire  $13,600  represented  a  payment 
in  lieu  of  weekly  worker's  compensation 
benefits  and  must  therefore  be  offset 
against  plaintiffs  social  security 
benefits.  The  decision  was  affirmed  by 
the  Appeals  Council. 

Plaintiff  brought  this  action  in  district 
court,  claiming  that  the  Secretary  erred 
in  including  in  the  offset  amount  that 
part  of  the  lump  sum  award  representing 
compensation  for  permanent  bodily  loss 
under  RSA  281:28.  The  district  court 
adopted  the  reasoning  in  Lemire  v. 
Secretary  of  Health  and  Human 
Services,  682  F.Supp.l02  (D.N.H.1988), 
which  had  decided  the  identical  issue. 
The  court  held  that  "disabihty"  as  used 
in  the  Federal  offset  provision,  which 
requires  reduction  of  social  security 
benefits  when  the  claimant  receives 
"disability"  benefits  under  a  worker's 
compensation  law,  42  U.S.C.  424a(a), 
applies  only  to  benefits  received  for  the 
loss  or  impairment  of  a  claimant's 
earning  power.  Concluding  that 
plaintiffs  award  for  partial  permanent 
bodily  loss  pursuant  to  RSA  281:28  was 
not  an  award  to  compensate  for  loss  of 
earning  capacity,  the  district  court  held 
that  the  Secretary  had  erred  in  offsetting 
those  benefits  tmder  section  424a  and 
granted  plaintiffs  motion  to  reverse  the 
Secretary's  decision. 

n.  Discussion 

42  U.S.C.  424a(a)  requires  that  social 
security  disability  benefits  paid 
pursuant  to  42  U.S.C.  423  be  reduced  for 
any  month  during  which  the  individual 
receives  "periodic  benefits  on  account 
of  such  individual's  total  or  partial 
disability  (whether  or  not  permanent) 
under  *  *  *  a  workmen's  compensation 
law  or  plan  of  the  United  States  or  a 
State  •  *  *."  Where  an  individual 
receives  both  worker's  compensation 
benefits  and  social  security  benefits,  the 
total  benefits  received  may  not  exceed 
eighty  percent  of  his  predisability 
income.  42  U.S.C.  424a(a).'  The  offset 
provision  was  enacted  to  prevent  the 
duplication  of  disabihty  benefits  that 
had  resulted  in  payments  in  excess  of 
predisability  earnings,  which  was 
perceived  by  Congress  to  have  "reduced 
the  incentive  of  the  worker  to  return  to 
the  job,  and  impeded  the  rehabilitative 
efforts  of  the  state  programs." 
Richardson  v.  Belcher,  404  U.S.  78,  82- 


'  Lump  sum  settlements,  if  they  substitute  for 
periodic  payments,  are  also  subject  to  offset.  42 
use.  424a(b). 
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83,  92  S.Ct.  254.  258,  30  L.Ed.2d  231 
(1971). 

All  of  plaintiffs  benefits  were 
awarded  under  the  New  Hampshire 
worker's  compensation  law.  One 
portion,  not  at  issue  here,  was  awarded 
under  RSA  281:23,  "Compensation  for 
Total  Disability."  *  The  remainder, 
exclusive  of  attorney's  fees  and  future 
medical  expenses,  was  awarded  under 
RSA  281:26,  "Scheduled  Permanent 
Impairment  Award."  *  It  is  this  award 


♦RSA  281:23  provides: 

An  employer  subject  lo  Ihis  chapter,  or  his 
insurunce  carrier,  shall  pay  to  an  employee 
sustaininji  a  personal  injury  as  defined  in  RSA  281:2. 
V,  compensation  during  a  period  of  total  disability, 
but  not  including  the  first  3  days  thereof,  unless 
such  disability  continues  for  7  days  or  longer,  as 
follows: 

I.  If  an  employee's  average  weekly  wage  is  40 
percent  or  less  of  the  state's  average  weekly  wage, 
weekly  compensation  shall  be  the  full  amount  of 
said  employee's  average  weekly  wage. 

II.  If  an  employee's  average  weekly  wage  is  over 
40  percent  of  the  state's  average  weekly  wage, 
weekly  compensation  shall  be  66^^  percent  of  said 
employee's  average  weekly  wage  or  40  percent  of 
the  stale  s  average  weekly  wage,  whichever  is 
greater,  but.  in  no  event,  shall  weekly  compensation 
exceed  150  percent  of  the  state's  average  weekly 
wage  rounde'd  off  to  the  nearest  dollar  as 
determined  by  the  labor  commissioner  for  the  year 
in  which  the  injury  occurred.  For  purposes  of  this 
section,  the  state's  average  weekly  wage  shall  be 
established  by  the  department  of  employment 
security  for  the  immediate  preceding  calendar  year 
to  be  effective  the  following  July  1. 

'  RSA  281:26  provides  in  pertinent  part. 

I.  Except  when  death  results  from  injury,  in 
addition  to  other  benefits  payable  under  this 
chapter,  an  award  shall  be  paid  to  employees  in 
amounts  provided  by  RSA  281:23.  for  the  number  of 
weeks  set  forth  hereunder,  for  permanent  bodily 
loss  or  losses:  {setting  forth  specific  bodily  losses  at 
designated  numbers  of  weeks) 

•   '   *  I-a.  If  injury  results  in  more  than  one 
permanent  bodily  loss  specified  in  paragraph  I,  an 
award  shall  be  ma^e  on  the  basis  of  a  maximum  of 
350  weeks,  with  the  appropriate  number  of  weeks  to 
be  determined  in  proportion  to  the  maximum  in 
accordance  with  the  percent  of  the  whole  person 
specified  for  such  bodily  losses  in  the  most  recent 
edition  of  "Guides  to  the  Evaluation  of  Permanent 
Impairment"  published  by  the  American  Medical 
Association. 

II.  Except  when  death  results  from  Injury,  the 
scheduled  awards  under  this  section  accrue  to  the 
injured  employee  simply  by  virtue  of  the  loss  or  loss 
of  the  use  of  a  member  of  the  body,  there  being 
conferred  upon  the  employee  a  right  which  is 
separate  and  independent  of  the  rights  provided  by 
RSA  281:23  and  25. 

III.  Payment  of  the  scheduled  award  becomes  due 
upon  prompt  medical  disclosure,  after  maximum 
medical  improvement  has  been  achieved,  regarding 
the  loss  or  loss  of  use  of  the  member  of  the  body 
and  shall  begin,  upon  notice  of  the  labor 
commissioner,  as  soon  as  possible,  but  no  later  than 
14  days  after  the  end  of  the  healing  period.  Payment 
of  the  scheduled  award  shall  generally  be  made 
through  weekly  benefits  rather  than  through  single 
payment,  except  for  a  single  payment  approved  by 
the  commissioner  of  labor  upon  his  determination 
that  a  single  payment  fits  the  unique  conditions  of 
the  injured  worker  better  than  weekly  payments. 

IV.  In  event  of  dispute  as  tc^amount  of 
compensation  and/or  percentage  of  permanent 
partial  loss  or  losses  the  same  shall  be  determined 
by  the  labor  commissioner  on  the  basis  of 


that  plaintiff  claims,  and  the  district 
court  held,  is  exempt  from  the  federal 
offset  provision.  Plaintiff  relies  on  the 
Lemire  decision,  which  held  that  New 
Hampshire  distinguishes  between 
"disability"  awards  for  loss  of  earning 
ability  and  "scheduled"  awards  for  the 
loss  of  a  body  part,  only  the  former  of 
which  are  to  be  offset  under  section 
424a.  See  Lemire,  682  F.Supp.  at  104-105. 
Based  on  our  interpretation  of  New 
Hampshire  law,  we  disagree.* 

In  the  leading  case  of  Ranger  v.  New 
Hampshire  Youth  Development  Center, 
117  N.H.  648,  377  A.2d  132  (1977),  Chipf 
Justice  Kenison  analyzed  the  state 
worker's  compensation  statute  in  a 
comparison  of  the  two  provisions 
pertinent  here.  Ranger  had  suffered  a 
work-related  injury  to  his  eye  in  1966, 
for  which  he  received  worker's 
compensation  benefits  for  lost  wages 
under  section  23.  Then,  in  1975,  his 
doctor  determined  he  had  suffered 
permanent  loss  of  sight,  entitling  him  to 
a  scheduled  permanent  impairment 
award  under  26.  Id.  377  A.2d  at  133.  The 
sole  issue  in  the  case  was  which 

date when  the  injury  occurred  or 

when  the  subsequent  loss  of  the  injured 

body  part  was  disclosed was  the 

reference  point  from  which  to  calculate 
a  claimant's  benefits.  Id.  It  was  in  the 
context  of  arriving  at  the  latter  as  the 
operative  date  that  the  New  Hampshire 
Supreme  Court  explained  that  scheduled 
permanent  impairment  awards  are  "in 
addition  to  and  wholly  independent  oV 
the  other,  i.e.  'disability."  benefits 
provided  in  the  statute.  Id.  377  A.2d  at 
134.  After  discussing  the  history  of  the 
scheduled  benefits  provision,  the  Ranger 
court  stated,  "It  is  now  an  additional 
award  which  compensates  for  injury 
regardless  of  whether  there  is  an  actual 
wage  loss.  2A.  Larson,  The  Law  of 
Workmen's  Compensation  §  58.11 
(1976).  To  this  extent  it  is  unrelated  to 
the  other  benefits  available  under  the 
statute."/c/. 

By  this  language,  we  do  not 
understand  the  Ranger  court  to  have 
distinguished  between  awards  for 
disability  and  those  for  mere  injury. 
Worker's  compensation,  as  explained  by 
the  author  of  the  treatise  cited  by  the 
Ranger  court,  was  set  up  to  compensate 
injured  workers  for  the  impairment  of 
their  earning  capacity,  or  disability. 


competent  medical  evidence  and  said  findings  shall 
be  final. 

V.  The  balance  of  unpaid  weekly  scheduled 
award  shall,  upon  the  death  of  the  employee,  be 
void. 

*  We  are  bound  to  review  the  lower  court's 
interpretation  of  state  law  de  novo.  Solve  Ref-ina 

College  v.  Russell. U.S HI  S.Ct 

1217. 1221. 113  LEdZd  190  (1991). 


resulting  from  work-related  injury.  2  A. 
Larson,  The  Law  of  Workmen's 
Compensation  §  57.14  (1989)  ("Larson"). 
Scheduled  permanent  impairment 
awards  of  the  type  provided  by  RSA 
281:26,  however,  do  not  fall  outside  the 
general  theory  of  compensation  for 
disability.  As  Larson  explains,  under  the 
"schedule  principle,"  members  of  the 
body  are  listed  and  a  fixed  number  of 
weeks  of  compensation  for  their  loss  is 
prescribed.  Although  this  amount  is  to 
be  paid  regardless  of  any  actual  loss  of 
wages,  it  is  "quite  clear  that  the 
schedule  was  never  intended  to  be  a 
departure  from  or  an  exception  to  the 
wage-loss  principle."  Larson  §  57.14(c) 
at  10-53-54.  Rather,  the  schedule  of 
listed  permanent  impairments  was 
warranted  because  "the  gravity  of  the 
impairment  supported  a  conclusive 
presumption  that  actual  wage  loss 
would  sooner  or  later  result  *  *  '."Id. 
at  10-54.  See  Ladner  v.  Secretary  of 
H.E.  W.,  304  F.  Supp.  474,  476 
(S.D.Miss.l969)  (under  federal 
Longshoremen's  and  Harbor  Workers' 
Compensation  Act.  "  'loss  of  wage 
earning  capacity  and  its  extent  are 
conclusively  established  when  one  of 
the  enumerated  physical  impairments  is 
proven  to  have  arisen  out  of  the 
employment"  "  (citation  omitted));" 
Adams  Insulation  Co.  v.  Industrial 
Commission  of  Ariz.,  163  Ariz.  555,  558, 
789.  P.2d  1056, 1059  (1990)  (en  banc) 
(compensation  under  scheduled 
permanent  impairment  provision  based 
not  on  actual  loss  of  earning  capacity 
but  on  "presumption  that  the  injuries 
result  in  a  specified  percentage  of 
permanent  partial  loss  of  earning 
capacity");  Ernest  DiSabatino  &  Sons, 
Inc.  v.  Apostolico.  260  A.2d  710,  713 
(Del.Super.  1969)  (scheduled  permanent 
impairment  provision  of  statute  "based 
upon  a  presumption  that  the  nature  of  a 
scheduled  injury  is  such  that  the 
reduction  in  the  earning  capacity  will 
continue  into  the  future  whether  or  not 
an  actual  wage  loss  is  incurred" 
(emphasis  original)),  aff'd,  269  A.2d  552 
(Del.Super.1970). 

The  New  Hampshire  Ranger  court 
announced  no  more  than  this  in 
declaring  that  scheduled  awards  are 
paid  out  "regardless  of  whether  there  is 
an  actual  wage  loss."  377  A.2d  at  134 
(emphasis  added).  Moreover,  the 
specific  section  of  the  Larson  treatise 
cited  by  the  court  as  authority  for  that 
proposition  underscores  the  essential 
commonality  between  scheduled 
benefits  and  wage-loss,  or  so-called 
disability,  benefits.  Reiterating  that  the 
individual's  actual  predisability 
earnings  are  immaterial  to  the  amount  of 
the  scheduled  award,  Larspn  continues: 
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This  is  not,  however,  to  be  interpreted 
as  an  erratic  deviation  from  the 
underlying  principle  of  compensation 
law— that  benefits  relate  to  loss  of 
earning  capacity  and  not  to  physical 
injury  as  such.  The  basic  theory  remains 
the  same;  the  only  difference  is  that  the 
effect  on  earning  capacity  is  a 
conclusively  presumed  one,  instead  of  a 
specifically  proved  one  based  on  the 
individual's  actual  wage-loss 
experience. 

Larson  §  58.11  at  10-323-324  (footnotes 
omitted). 

Thus,  the  New  Hampshire  Supreme 
Court,  adopting  by  reference  this 
explanation  of  the  scheduled-loss  aspect 
of  worker's  compensation  law,  stated 
that  compensation  under  RSA  281:26 
was  for  injury  whether  or  not 
impairment  of  earning  capacity  occurred 
and  that  "|t]o  this  extent"  the  scheduled 
impairment  award  "is  unrelated  to  the 
other  benefits  available  under  the 
statute."  377  A.2d  at  134.  We  think  the 
import  of  this  comparison  with  the  other 
benefits  is  clear  on  its  face:  "(t]o  (the) 
extent"  that  the  scheduled  impairment 
award  compensates  regardless  of  actual 
wage  loss,  it  is  unrelated  to  the  wage  . 
loss  disability  benefits.  Otherwise,  the 
scheduled  award  is  not  unrelated  and  in 
fact  is  calculated  based  on  a  percentage 
of  wages.  See  Ranger.  277  A.2d  at  133 
(noting  section  26  benefits  paid  in 
amounts  provided  in  section  23,  which 
bases  compensation  "upon  a  percentage 
of  the  employee's  average  weekly 
wage").  To  the  extent  that  the  scheduled 
impairmen  award  compensates  for  a 
conclusively  presumed  wage  loss,  it 
does  relate  to  the  other  benefits  under 
the  state's  worker's  compensation 
system.  As  the  New  Hampshire  Supreme 
Court  stated  on  an  earlier  occasion, 
speaking  comprehensively  of  the  state's 
worker's  compensation  laws. 

The  distinctive  feature  of  the 
compensation  system  by  contrast  with 
tort  liability  is  that  its  awards  (apart 
from  medical  benefits)  are  made  not  for 
physical  injury  as  such,  but  for  disability 
produced  by  such  injury.  2  Larson's, 
Workmen's  Compensation  Law,  2. 
Compensable  disability  under  the  act 
consists  in  loss  of  earning  capacity  due 
to  injury. 

Desrosiers  v.  Dionne  Bros.  Furniture,  98 
N.H.  424, 101  A.2d  775,  777  (1953). 

Benefits  under  New  Hampshire's 
worker's  compensation  law,  therefore, 
are  for  compensable  disability,  whether 
resulting  in  actual  loss  of  earning 
capacity  under  section  23  or  in 
conclusively  presumed  loss  of  earning 
capacity  flowing  from  permanent 
impairment  of  a  body  part  under  section 
26.  The  award  for  scheduled  permanent 


impairment  is  therefore  a  disability 
benefit  subject  to  the  42  U.S.C.  424a 
offset  provision. 

Both  the  plaintiff  and  the  Secretary 
would  have  us  decide  this  case  on  the 
basis  of  whether  to  apply  a  uniform 
federal  definition  to  "disability"  under 
424a  or  one  dependent  on  the  variations 
among  the  states'  worker's 
compensation  systems.  Guidance  from 
other  circuits  is  sparse.''  One  court, 
faced  with  determining  whether  a 
certain  settlement  of  an  Iowa  worker's 
compensation  claim  was  within  or 
without  the  offset  provision,  concluded 
that  the  question  was  one  of  federal  law. 
Munsinger  v.  Schweiker,  709  F.2d  1212, 
1217  (8th  Cir.1983).  The  Sixth  Circuit  in 
Grant  v.  Weinberger,*  482  F.2d  1290  (6th 
Cir.  1973),  considering,  as  do  we, 
whether  state  benefits  paid  simply  on 
account  of  the  loss  are  offsettable  under 
section  424a,  appeared  to  decide  the 
issue  under  both  state  and  federal  law. 
Id.  at  1292.  Noting  that  under  Michigan 
law,  as  in  New  Hampshire,  the  specific- 
loss  benefits  did  not  depend  on  actual 
incapacity  to  work,  the  court  stated. 

This  fact,  however,  does  not  serve  to 
remove  these  benefits  from  the  Michigan 
Workmen's  Compensdation  plan  or  to 
demonstrate  any  Congressional  intent  to 
exclude  them  under  section  424a. 

Since  the  benefits  for  specific  loss 
which  are  the  subject  of  this  dispute  are 
provided  for  the  months  concerned 
"under  a  workmen's  compensation  law 
or  plan  *  *  '  of  *  *  *  a  State"  the 
offset  mandated  by  the  statute  must  be 
given  effect. 

Id. 

We  think  that  the  parties  have 
focused  the  inquiry  too  narrowly.  Rather 
than  decide  whose  definition  of 
"disability"  governs  offset  questions,  we 
believe,  as  did  the  Sixth  Circuit  in 
Grant,  that  the  question  is  whether  the 
award  at  issue  is  a  periodic  benefit 


^  We  nolc  that  plalnlifrs  reliance  on  tt  case 
within  our  circuit  is  misplaced.  In  Mai  Quarrie  v. 
Secretary  of  Health  and  Human  Sc,  vices,  639 
F.Supp.  1357  (D.Mass.  1986).  the  claimant  appealed 
the  inclusion  of  an  SB.0OO  award  to  his  spouse  in  the 
offsettable  amount.  Although,  as  plaintiff  stales,  the 
AL|  had  excluded  awards  for  bodily  disfigurement 
and  loss  of  bodily  function  from  offset,  the  court  did 
not  hold,  contrary  to  plaintifTs  representation,  that 
these  awards  were  not  disability  awards  and  weir 
therefore  exempt  from  offset:  the  treatment  of  these 
awards  was  never  chalienfied  by  the  Secretary.  Nor 
did  the  court,  contrary  to  plaintiffs  reading  of  the 
case,  hold  that  the  SB.000  spousal  award  must  also 
be  excluded  from  the  offset  amount.  In  fact,  the 
precise  question  was  left  unanswered  for  remand. 
id.  at  1361.  tlie  court  slating.  "Only  after  a  more 
complete  development  of  the  facts  in  this  case  '  *  * 
can  this  Court  determine  the  applicability  of  the 
offset  provisions."  /d.  at  1362. 

"NOTE;  The  Gmnt  decision  it  the  subject  of  SSR 
74-21C  (C.E.  1971-1975). 


under  a  state  workmen's  compensation 
law  or  plan.  We  hold  that  it  is.* 

Although  we  think  the  result  we  reach 
fiows  from  the  plain  meaning  of  section 
424a,  we  also  find  persuasive  the 
legislative  history  indicating  Congress 
intended  this  result.  Senator  Edward 
Kennedy's  remarks  during  the  debate  on 
the  Social  Security  Amendments  of  1965 
focus  on  the  "unfortunate  effects"  of  the 
operation  of  the  offset  provision  in  a 
case  involving  scheduled  permanent 
impairment  benefits: 

The  offset  in  the  Senate  bill  applies  to 
workmen's  compensation  benefits  for  partial 
disability.  It  is  general  practice  in  workmen's 
compensation  to  pay  compensation  for  many 
of  these  kinds  of  injuries  even  if  earnings 
continue  or  even  increase.  For  example,  if  a 
worker  loses  some  fingers  even  though  he 
suffers  no  wage  loss,  the  worker  receives 
workmen's  compensation  benefits  for  the  loss 
of  the  fingers.  The  same  principle  applies  to 
loss  of  arms,  legs,  hands,  and  so  forth.  The 
justice  of  such  compensation  has  seemed 
obvious  to  most  people — both  experts  and 
the  average  citizen.  Yet  the  offset  proposal 
would  reduce  the  workers  OASDI  benefit 
wholly  or  partially  by  the  amount  of  these 
workmen's  compensation  payments.  In  other 
words,  in  many  cases  he  would  not  gain 
monetarily  for  this  kind  of  anatomical 
loss  •  •  • 

111  Cong.  Rec.  16151  (1965).  The 

situation  at  bar  was  thus  contemplated 

by  the  offset  provision  as  enacted, 

notwithstanding  Senator  Kennedy's 

criticism.* 

*        •        •        •        • 

The  judgment  below  is  Reversed. 
[FR  Doc.  92-14386  Filed  6-19-92;  8:45  am) 

BILLING  CODE  4>«0-2*-«l 


[Social  Security  Acquiescence  Ruling  92- 
5(9)1 

Quinlivan  v.  Suttivan;  Meanlrtg  of  the 
Term  "Against  Equity  and  Good 
Conscience"  in  the  Rules  for  Waiver  of 
Recovery  of  an  Overpayment 

AGENCV:  bocial  Security  Administration, 
HHS. 


'  The  legislative  history  indicates  that  Congress 
Intended  lo  exclude  from  offset  only  workers' 
"medical,  legal,  or  related  expenses  lincurredl  in 
connection  with  their  workmen's  compensation 
claims,  or  in  connection  with  the  injuries  they  hdve 
suffered  '   *   V"  S.  Rep.  No.  404.  89th  Cong.  1st 
Sc'ss..  reprinted  in  1965  U.S.  Code  Cong  a  Admin. 
News  1943.  2200-01.  This  intent  finds  expression  in 
the  social  security  regulations.  See  20  C.F  R 
404.408(d). 

*  In  light  of  our  holding  we  do  not  reach  the 
Secretary's  claim  that  he  should  be  permitted  to 
examine  tha  plaintifTs  award  for  evidence  to 
substantiate  the  amount  allocated  as  payment  for 
pemiaf>ent  loss. 
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action:  Notice  of  Social  Security 
Acquiescence  Ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(2)  published  January  11. 1990 
(55  FR  1012).  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Acquiescence  Ruling  92-5(9). 
EFFECTIVE  DATE:  June  22. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Walt  Burton.  Litigation  Staff.  Social 
Security  Administration.  6401  Security 
Blvd..  Baltimore.  MD  21235.  (410)  966- 
5041. 

SUPPLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
contlicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  or  is 
unsuccessful  on  further  review. 

We  will  apply  the  holding  of  the  Court 
of  Appeals  decision  as  explained  in  this 
Social  Security  Acquiescence  Ruling  to 
claims  at  all  levels  of  administrative 
adjudication  within  the  Ninth  Circuit. 
This  Social  Security  Acquiescence 
Ruling  will  apply  to  all  determinations 
and  decisions  made  on  or  after  June  22, 
1992.  If  we  made  a  determination  or 
decision  on  your  application  for  benefits 
between  October  9. 1990.  the  date  of  the 
Court  of  Appeals'  decision  and  June  22. 
1992,  the  effective  date  of  this  Social 
Security  Acquiescence  Ruling,  you  may 
request  application  of  the  Social 
Security  Acquiescence  Ruling  to  your 
claim  if  you  first  demonstrate,  pursuant 
to  20  CFR  404.985(b).  410.670c(b),  or 
-  416.1485(b).  that  application  of  the 
Ruling  would  change  our  prior 
determination  or  decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 
20  CFR  404.985(e),  410.670c(e),  or 
416.1485(e).  If  we  decide  to  relitigate  the 
issue  covered  by  this  Social  Security 
Acquiescence  Ruling  as  provided  for  by 
20  CFR  404.985(c).  410.670c(c),  or 
416.1485(c).  we  will  publish  a  notice  in 
the  Federal  Register  stating  that  we  will 
apply  our  interpretation  of  the  Act  or 
regulations  involved  and  explaining  why 
we  have  decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance:  93.805  Social  Security 


Survivor's  Insurance:  93.806 — Special 
Benefits  for  Disabled  Coal  Miners:  93.807— 
Supplemental  Security  Income) 

Gwendol)-!!  S.  King, 

Commissioner  of  Social  Security. 

Acquiescence  Ruling  92-5(9) 

Quinlivan  v.  Sullivan.  916  F.2d  524 
(9th  Cir.  1990) — Meaning  of  the  Term 
"Against  Equity  and  Good  Conscience" 
in  the  Rules  for  Waiver  of  Recovery  of 
an  Overpaj-ment — Titles  II  and  XVI  of 
the  Social  Security  Act;  Title  IV  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  ' 

Issue 

Whether  the  Secretary  may  find  that 
recovery  of  an  overpayment  is  "against 
equity  and  good  conscience"  only  under 
the  specific  circumstances  set  forth  in 
the  regulations. 

Statute/Regulation/Ruling  Citation 

Sections  204(b)  and  1631(b)(1)(B)  of 
the  SocialSecurity  Act  (42  U.S.C.  404(b) 
and  1383(b)(1)(B)),  20CFR  404.506. 
404.509,  410.561a,  410.561d,  416.550,  and 
416.554;  Section  413(b)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  (30 
U.S.C.  923(b)). 

Circuit 

Ninth  (Alaska,  Arizona,  California, 
Guam,  Hawaii  (including  American 
Samoa),  Idaho,  Montana,  Nevada, 
Northern  Mariana  Islands,  Oregon, 
Washington);  Quinlivan  v.  Sullivan,  916 
F.2d  524  (9th  Cir.  1990). 

Applicability  of  Ruling 

This  Ruling  applies  to  determinations 
or  decisions  at  all  administrative  levels 
(i.e..  initial,  reconsideration, 
administrative  law  judge  hearing  and 
Appeals  Council). 

Description  of  Case 

The  plaintiff,  Mr.  Quinlivan,  was 
incarcerated  from  1963  to  1985  for  a 
felony  conviction.  He  received  disability 
insurance  benefits  while  in  prison. 

In  1980,  the  Social  Security  Act  was 
amended  to  prohibit  payment  of 
disability  benefits  to  certain 
incarcerated  felons.  Mr.  Quinhvan 
continued  to  be  paid  benefits  from  1980 
to  1982,  resulting  in  erroneous  payments. 
He  was  unaware  of  the  change  in  the 
law  and  was  without  fault  in  receiving 
these  payments. 


'Although  Quinlivan  was  a  title  II  case,  the 
phrase  "against  equity  and  good  conscience"  is 
similarly  deflned  in  regulations  governing  the  title 
XVI  Supplemental  Security  Income  program  and  in 
the  Secretary's  regulations  concerning  benefits 
under  the  Federal  Mine  Safely  and  Health  Act  of 
1977.  Therefore,  this  RuUng  extends  to  title  II  and 
title  XVI  claims  under  the  Social  Security  Act  and  to 
claims  for  Black  Lung  benefits. 


After  receiving  a  booklet  from  the 
Social  Security  Administration  (SSA)  in 
eariy  1982,  Mr.  Quinlivan  wrote  a  letter 
to  SSA  informing  it  of  his  situation.  SSA 
then  sent  him  a  notice  stating  that  he 
had  been  overpaid  for  two  years  and 
requested  repayment.  He  requested 
reconsideration  and  a  waiver  of 
recovery  of  the  overpayment. 
Apparently  this  request  was  not 
processed  and  another  notice  of 
overpayment  was  sent  in  1984.  The 
plaintiff  again  sought  waiver  of  recovery 
of  the  overpayment.  A  personal 
conference  with  anSSA  representative 
was  held  in  1984,  but  no  decision  was 
issued  at  that  time. 

Mr.  Quinlivan  was  released  from 
prison  in  1985.  He  spent  his  accumulated 
savings,  including  the  overpayment.  In 
1987,  SSA  denied  his  request  for   i 
reconsideration  and  Mr.  Quinlivan 
thereafter  requested  a  hearing.  In  1988, 
an  Administrative  Law  Judge  denied  the 
request  for  waiver  of  the  recovery  of  the 
overpayment  and  this  decision  became 
the  final  decision  of  the  Secretary  when 
the  Appeals  Council  denied  review.  Mr. 
Quinlivan  then  sought  judicial  review  in 
the  district  court.  The  district  court 
affirmed  the  Secretary's  decision  and 
Mr.  Quinlivan  filed  an  appeal  with  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

Holding 

The  Ninth  Circuit  Court  of  Appeals 
held  that  requiring  Mr.  Quinlivan  to 
repay  the  overpayment  would  be  against 
equity  and  good  conscience. 

The  court  indicated  that  although  the 
Social  Security  Act  does  not  define  the 
phrase  "against  equity  and  good 
conscience,"  the  Secretary  has 
interpreted  it  in  20  CFR  404.509(a)  to  be 
limited  to  situations  where  the  claimant 
changed  his  or  her  position  for  the 
worse,  relinquished  a  valuable  right,  or 
hved  in  a  separate  household  from  the 
overpaid  person  at  the  time  of  the 
overpayment  and  did  not  receive  the 
overpayment.  In  making  its  decision  on 
this  case,  the  court  stated  that  the 
question  before  it  was  "whether  the 
agency's  interpretation  is  based  on  a 
reasonable  construction  of  the  statute." 

The  court  held  that  the  legislative 
history  of  section  204(b)  of  the  Social 
Security  Act  demonstrates  that 
Congress  intended  to  broaden  the 
availability  of  waiver  and  that  the 
Secretary's  interpretation  of  the  phrase 
"against  equity  and  good  conscience" 
was  too  narrow.  Accordingly,  the  court 
concluded  that: 

[T|he  meaning  of  the  phrase,  "against 
equity  and  good  conscience."  cannot  be 
limited  to  the  three  narrow  definitions  set 
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forth  in  the  Secretary's  regulation.  Congress 
intended  a  broad  concept  of  fairness  to  apply 
to  waiver  requests,  one  that  reflects  the 
ordinary  meaning  of  the  statutory  language 
and  taites  into  account  the  facts  and 
circumstances  of  each  case. 

In  applying  this  standard,  the  court 
noted  that  Mr.  Quinhvan  had  no 
material  goods,  no  means  of 
transportation,  no  income  and  he  had 
only  worked  sporadically  in  a  few 
temporary  jobs.  Additionally,  the  court 
pointed  to  the  presence  of  a 
psychological  impairment  as  a  factor  in 
favor  of  waiver  of  recovery  of  the 
overpayment.  Given  these 
circumstances,  the  nourt  found  it  would 
be  against  "equity  and  good  conscience" 
to  have  Mr.  Quinlivan  repay  the  funds. 

Statement  As  To  How  Quinlivan  Differs 
From  Social  Security  Policy 

Under  20  CFR  404.509(a),  410.561d. 
and  416.554,  recovery  of  an  overpayment 
is  "against  equity  and  good  conscience" 
if  the  individual  has  changed  his  or  her 
position  for  the  worse  or  relinquished  a 
valuable  right  because  of  reliance  upon 
a  notice  that  a  payment  would  be  made 
or  because  of  the  overpayment  itself.  In 
addition,  recovery  is  considered  to  be 
"against  equity  and  good  conscience" 
under  title  II  and  title  XVI.  if  the 
individual  was  living  in  a  separate 
household  from  the  overpaid  person 
(title  II)  or  his  or  her  eligible  spouse 
(title  XVI)  and  did  not  receive  the 
overpayment.  These  specific 
circumstances  are  the  only  ones  which 
permit  a  waiver  of  recovery  of  an 
overpayment  on  the  basis  that  recovery 
is  "against  equity  and  good  conscience" 
under  SSA  policy. 

As  stated  above,  the  Ninth  Circuit  has 
held  that  the  phrase,  "against  equity  and 
good  conscience,"  cannot  be  limited  to 
the  three  specific  definitions  set  forth  in 
the  regulations,  but  rather  a  broad 
concept  of  fairness  is  to  be  applied 
under  which  all  the  facts  and 
circumstances  of  the  case  must  be  taken 
into  account.  The  court  emphasized  that 
its  interpretation  of  the  equity  and  good 
conscience  standard  does  not  mean  that, 
whenever  an  individual  is  found  to  be 
without  fault  in  creating  the 
overpayment,  it  necessarily  follows  that 
waiver  is  appropriate.  The  court  noted 
that  the  standard  must  be  cautiously 
applied  to  the  circumstances  of  each 
case. 

Explanation  Of  How  SSA  Will  Apply 
The  Decision  Within  The  Circuit 

This  Ruling  applies  only  to  cases 
involving  claimants  who  reside  in 
Alaska,  Arizona,  California,  Guam. 
Hawaii  (including  American  Samoa), 
Idaho.  Montana.  Nevada. 


NorthemMariana  Islands,  Oregon,  or 
Washington  at  the  time  of  the 
determination  or  decision  at  the  initial, 
reconsideration.  Administrative  Law 
Judge  or  Appeals  Council  levels. 

If  it  is  detennined  that  a  claimant  is 
"without  fault"  in  causing  or  accepting 
an  overpayment,  it  may  need  to  be 
determined  whether  adjustment  or 
recovery  of  the  overpayment  would  be 
"against  equity  and  good  conscience."  In 
determining  whether  recovery  of  an 
overpayment  would  be  "against  equity 
and  good  conscience,"  the  adjudicator 
will  not  limit  his  or  her  inquiry  to  the 
three  specific  circumstances  set  forth  in 
the  regulations.  The  decision  must  take 
into  account  all  of  the  facts  and 
circumstances  of  the  case  and  be  based 
on  a  broad  concept  of  fairness.  Factors 
such  as,  but  not  limited  to,  the  nature  of 
the  claimant's  impairment,  the  amount 
and  steadiness  of  the  claimant's  income, 
and  the  claimant's  assets  and  material 
resources  should  all  be  considered  in 
the  decision  as  to  whether  recovery  of 
an  overpayment  should  be  waived  on 
the  basis  that  recovery  would  be 
"against  equity  and  good  conscience." 
|FR  Doc.  92-14522  Filed  6-19-92;  845  am) 

BILUNG  CODE  41M-29-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

I  Docket  No.  N>92-3456]  > 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as' 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information: 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  rein  statement,  or  revision  of 
an  information  collection  requirement: 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Date:  June  12. 19t)2. 
Kay  Weaver. 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA) 
Program  {FR-3178) 

Office:  Community  Planning  and 
Development 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
HOPWA  program  provides 
entitlement  and  competitive  grants  to 
States  and  units  of  local  government 
for  housing  assistance  and  supportive 
services  for  persons  with  AIDS  for 
which  applications,  certifications, 
waivers,  and  annual  reports  will  be 
filed. 

Form  Number:  SF-424  and  Certifications 

Respondents:  State  and  Local 
Governments 
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Frequency  of  Submission: 
Recordkeeping,  Annually  and 
Application 

Reporting  Burden: 


Number  of 
respondents 


Frequerxry  of 
response 


Hours  per 
response 


Burden 
hours 


Applications 

Recordkeeing . 


48 
48 


20.B 
1 


2.990 
240 


Total  Estimated  Burden  Hours:  3.230 

Status:  New 

Contact:iame9  N.  Forsberg.  (202)  708- 

1234,  Jennifer  Main.  0MB.  (202)  395- 

6880 

Dated:  June  12, 1992. 
[FR  Doc.  92-14531  Filed  6-19-92;  8:45  am] 

BILLING  CODE  4210-01-M 


(Docket  No.  N-92-3457] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Office,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 


Soutwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal: 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  rein  statement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  number 
of  an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  ihe 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  June  12. 1992. 
Kay  Weaver, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Supportive  Housing 
Demonstration  Program  (SHOP) —     ^ 
National  Evaluation  (FR-2878) 
'  Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
National  program  evaluation  will 
provide  information  for  Congressional 
reporting  requirements,  guidance  to 
future  applicants,  and  the  first  report 
on  program  costs,  services,  population 
groups  served,  and  operations  of  local 
housing  projects  assisted  by  the 
Supportive  Housing  Demonstration 
Program.  The  evaluation  includes  a 
mail  questionnaire  and  case  studies. 

Form  Number  None 

Respondents:  Slate  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  Submission: 
Recordkeeping  and  One-time 

Reporting  Burden: 


Number  of 
respondents 


Frequerxry  of 
response 


Hours  per 
response 


Burden 
noors 


Information  collection.. 
Recordkeeping 


918 
738 


1.05 
1 


2.64 
.25 


2.545 
185 


Total  Estimated  Burden  Hours:  2,730 
Statue:  New 

Contact:  James  E.  Hoben,  HUD  (202) 
708-0640,  Jennifer  Main.  OMB.  (202) 
395-6880 
Dated:  June  12, 1992. 

jFR  Doc.  92-14648  Filed  6-19-92;  8:45  am) 

BILLING  CODE  4210-01-«l 


(Docket  No.  N-92-3458] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION;  Notice 

SUMMARY;  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES;  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
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Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washinjgton,  DC  20503. 
FOR  FUMTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer^  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  70a-0050,  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  liststhe  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 


(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable: 

(5)  What  membersof  the  public  will 
be  aH'ected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  nuniber  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  rein  statement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Dated:  June  15. 1992. 
John  T.  Muiphy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Proposal:  Title  11  Approval  of 
Mortgagees/Eligibility  Requirements 
(FR-2854) 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Participating  mortgagees  in  HUD's 
mortgage  insurance  programs  are 
required  to  obtain  prior  approval.  The 
information  collection  requires  the 
modifications  for  the  mortgagees  to 
qualify  for  the  insured  loan  programs. 

Form  Number  HlJD-92001.  9200ia 
920001C,  92001D.  92001E  and  92001V 

Respondents:  Businesses  or  Other  For- 
Profit 

Frequency  of  Submission:  On  Occasion 
and  Annually 

Reporting  Burden: 


Numl)or  of 
respondents 


Frequency  of 
response 


Hoortper 
resporiM 


Buden 
ttom 


Application  (or  approval 

Application  for  loan  correspondent . 

Title  II  approval _ 

Yearty  verification  report 

.  Audited  fmanctal  Statement 


350 
410 

8,600 
2,825 


1 
1 

.2S 

1 


350 

410 

239 

2.150 

2J25 


^E^tin 


Total  Estimated  Burden  Hours:  5,974 

Status:  Revision 

Contact:  David  S.  Callaway,  HUD,  (202) 

70&-1824  Jennifer  Main.  OMB,  (202) 

395-6880 

Dated:  June  15. 1992. 
[PR  Doc.  92-14649  Filed  6-19-92;  8:45  am] 

BILLING  OOOE  42tO-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ES-940-02-4120-14-241A;  KYES  43168] 

Request  for  Public  Comment  on  Fair 
Market  Value,  Maximum  Economic 
Recovery  and  the  Environmental 
Assessment;  Coal  Lease  by 
Application  KYES  43168 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Public  Hearing  and 

Comment  Period. 

summary:  The  Bureau  of  Land 
Management  requests  public  comments 
on  the  fair  market  value,  maximum 
economic  recovery  and  the 
environmental  assessment  of  certain 
coal  resources  it  proposes  to  offer  for 


competitive  lease  sale.  The  lands 
included  in  Coal  Lease  Application 
KYES  43168  are  located  in  the  Fishtrap 
Dam  and  Reservoir  Project,  Pike  County, 
Kentucky.  The  Federal  Government 
owns  100%  of  the  mineral  estate.  The 
lands  in  the  application  are:  Corps  of 
Elngineers,  Lick  Creek  Station  Tract, 
Mineral  Tract  Nos.  1758  M,  1759  M,  1763 
M-1, 1763  and  1558  M-2.  containing 
approximately  102  acres. 

The  range  of  quality  of  the  coal  within 
the  proposed  lease  is  as  follows: 

Clintwooo  Goal  Seam 

[Recoverat>le  Coal  210,000  sN>n  Ions] 


Proximate  analysis  (percent) 

Dry  t>asis 

Ash 

39  90 

Votetile 

34  51 

BTU/lb 

13,951 

Sulfur 

1  33 

The  public  is  invited  to  submit  written 
comments  on  the  fair  market  value  and 
the  maximum  economic  recovery  of  the 
resource.  In  addition,  notice  is  also 
given  that  a  public  hearing  will  be  held 
on  June  29, 1992  on  the  environmental 
assessment,  the  proposed  sale,  the  fair 
market  value  and  the  maximum 


economic  recovery  of  the  proposed  lease 
tracts. 

DATES:  Written  comments  roust  be 
received  on  or  before  June  26. 1992. 

addresses:  The  public  hearing  will  be 
held  on  June  29, 1992  at  the  Landmark 
Inn,  146  S.  Mayo  Trail,  Pikeville. 
Kentucky  41501  at  7  p.m.  in  the  Banquet 
Room.     ^ 

FOR  FURTHER  INFORMATION  CONTACT 

For  more  complete  data  on  this  tract, 
please  contact  Pearl  Flaver  Tillman  at 
(703)  461-1468  or  Ian  Senio  at  (703)  461- 
1445  at  the  Bureau  of  Land  Management. 
Eastern  States.  350  South  Pickett  Street. 
Alexandria,  Virginia  223(M. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  Federal  coal 
management  regulations  43  CFR  parts 
3422  and  3425,  not  less  than  30  days 
prior  to  the  publication  of  a  notice  of 
sale,  the  Secretary  shall  sohcit  public 
comments  on  fair  market  value 
appraisal  and  maximum  economic 
recovery  and  on  factors  that  may  affect 
these  two  determinations.  Proprietary 
data  marked  as  confidential  may  be 
submitted  to  the  Bureau  of  Land 
Management,  Eastern  States,  at  the 
above  address,  in  response  to  this 
sohcitation  of  public  comments.  Data  so 
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marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
confidentiality  of  such  information.  A 
copy  of  the  comments  submitted  by  the 
public  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act.  will  be  available  for  public 
inspection  at  the  Bureau  of  Land 
Management,  Eastern  States,  at  the 
above  address,  during  regular  business 
hours  (7  a.m.  to  5  p.m.)  Monday  through 
Friday,  except  Federal  holidays. 

Comments  should  be  sent  to  the 
Bureau  of  Land  Management.  Eastern 
States,  at  the  above  address,  and  should 
address,  but  not  necessarily  be  limited 
to  the  following  information. 

1.  The  method  of  mining  to  be 
employed  in  order  to  obtain  maximum 
economic  recovery  of  the  coal; 

2.  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area,  including,  but  not  limited  to, 
impacts  on  the  environment;  and 

3.  Methods  of  determining  the  fair 
market  value  of  the  coal  to  be  offered. 

The  coal  characteristics  given  above 
may  or  may  not  change  as  a  result  of 
comments  received  from  the  public  and 
changes  in  market  conditions  that  occur 
between  now  and  the  time  at  which 
fir\pl  economic  evaluations  are 
completed. 

Dated:  June  11. 1992. 
Lonna  O'Neal. 
Acting  State  Director. 
(FR  Doc  92-14516  Filed  6-19-92;  8:45  am] 
BtLima  cooc  4310-ej-M 


[Ofl-050-4410-10:  GP2-28S1 

Piineville  District;  Oregon;  Supplement 
to  the  Draft  Lower  Deschutes  River 
Management  Plan/Environmental 
Impact  Statement 

June  ,12, 1992. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Change  in  notice  of  availability 

of  the  supplement  to  the  Draft  Lower 

Deschutes  River  Management  Plan/ 

Environmental  Impact  Statement. 

Interior,  Bureau  of  Land  Management. 

Prineville  District  Office. 

SUPPLEMENTARY  INF0RMATK>N:  This 
notice  amends  the  notice  of  availability 
pubhshed  on  May  21. 1992,  for  the 
Supplement  to  the  Lower  Deschutes 
River  Management  Plan/EIS  by 
extending  the  public  comment  period 
and  adding  two  pubUc  hearings  that 
were  not  previously  scheduled.  The 
supplement  considers  whether  the 


Bureau  of  Land  Management  should 
obtain  access  to  public  lands  upstream 
from  the  Deschutes  Club  Locked  Gate 
south  of  the  community  of  Maupin. 
located  in  Wasco  County.  Oregon. 

The  supplement  to  the  Draft  Plan/EIS 
was  available  for  public  review  on  June 
10. 1992.  The  public  comment  period  will 
close  on  August  10. 1992.  Two  public 
hearings  will  be  held  as  follows: 
Portland.  Oregon,  onjuly  13  in  the 
Second  Floor  Auditorium  of  the  Portland 
Building  located  at  1120  SW.  Fifth 
Avenue  at  7  p.m.  and  in  Madras. 
Oregon,  on  July  14  at  the  Jefferson 
County  Fairgroimds  in  the  Macci  Conroy 
Building  at  7  p.m.  Copies  of  the  plan  are 
available  at  the  Prineville  District  BLM 
Office  located  at  185  East  4th  St.  (P.O. 
Box  550),  Prineville.  OR  97754. 

The  public  is  invited  to  submit  written 
comments  on  the  preferred  and  other 
alternatives  as  well  as  the  analysis  of 
impacts  contained  in  the  document. 
Comments  should  be  mailed  to:  District 
Manager,  Bureau  of  Land  Management. 
PO  Box  550,  Prineville,  Oregon  97754. 
FOR  FURTHER  INFORMATION  CONTACT 
Jim  Kenna  (telephone  503-447-8757). 
DATES:  Comments  must  be  received  by 
August  10. 1992. 
Donald  L  Smith. 
Acting  District  Manager. 
(FR  Doc  92-14535  Filed  fr-19-92;  8:45  am) 

BILUNG  CODE  4310-33-M 

[OR-100-09-6310-02;  GP2-291] 
Meeting  Cancellation 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Cancellation  of  advisory  council 

meeting.  

SUMMARY:  The  previously  announced 
meeting  of  the  District  Advisory  Council 
for  the  Bureau  of  Land  Management. 
Roseburg  District  (scheduled  for  June  25, 
1992)  has  been  canceled  due  to 
unavoidable  delays  in  preparing  draft 
BLM  resource  management  plans  for 
western  Oregon.  A  new  date  for  the 
meeting  will  be  announced 
approximately  30  days  in  advance. 
ADDRESSES:  Bureau  of  Land 
Management,  Roseburg  District  Office. 
777  NW  Garden  Valley  Blvd..  Roseburg. 
OR  97470. 

FOR  FURTHER  INFORMATION,  CONTACT 
Mel  Ingeroi.  Public  Affairs  Specialist. 
(503)  440-4930. 

Dated:  June  17, 1992. 
James  A.  Moorfaouse. 
District  Manager. 

(FR  Doc  92-14687  Filed  6-l»-92;  8:45  am] 
BILUNG  CODE  431&-M-« 


Salmon  District  Advisory  Council; 
Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  meeting^ 

summary:  The  Sabnon  District  Advisory 
Council  will  meet  on  Wednesday.  Juljj  8. 
1992.  at  the  Library,  in  Leadore.  Idahoj. 
The  meeting  will  convene  at  10  a.m. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  held  in  accordance  with 
Public  Laws  92-463  and  94-579.  The  !' 
purpose  for  the  meeting  is  to  discuss  the 
proposed  Federal  Energy  Regulatory    ' 
Commission  projects  on  Challis/Bear 
Creeks  and  Morgan  Creek,  the  White 
Knob  Trestle  project,  the  status  of  the 
Challis  Resource  Management  Plan,  and 
current  Salmon  District  issues. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  11 
a.m.  and  11:30  a.m.  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  at  the  Salmon  District 
Office  by  July  2. 1992. 

Summary  minutes  to  the  meeting  will 
be  maintained  in"  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting.  Notification  of  oral 
statements  and  requests  for  summary 
minutes  should  be  sent  to  Roy  S. 
Jackson.  District  Manager,  Salmon 
District  BLM.  Box  430.  Salmon,  Idaho 
83467. 

Dated:  June  5, 1992. 
Mark  E.  Johnson 

Acting  District  Manager. 

(FR  Doc.  92-14569  Filed  6-19-92:  8:45  am] 

BIUJNG  CODE  4310-GG-M 


ICO-920-92-4111-15;  COC51208] 

Colorado;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451.  a  petition  for  reinstatement  of  oil 
and  gas  lease  COC51208,  Jackson 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  April  1. 
1992,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre 
and  16%  percent,  respectively.  The 
lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
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Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d}  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  (30 
U.S.C.  188(d)  and  (e).  the  Bureau  of  Land 
Management  i«  proposing  to  reinstate 
the  lease  effective  April  1, 1992,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  239-3783. 

Dated:  ]*ae  9, 1992. 
laaet  M.  Budzilek. 

Chief,  Fluid  Minerals  Adjudicatioa  Section. 
[FR  Doa  92-14532  Filed  &-19-92;  8:45  am] 

BILUNG  CODE  *i^*-JO-m 


[NM-93O-02-4212-O21 

Redelegation  of  Authority  for  Lands 
Casework,  Nsw  Mexico;  Correction. 

AOEMCT:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction.         ( 

SUUMAMV:  In  document  92-11920 

appearing  on  page  21668  in  the  issue  of 
Thursday,  May  21, 1992,  the  phrase 
Summary  Information  should  read 
Supplementary  Information. 

Dated:  )»ne  10, 1992. 
Monte  G.  Jordan. 
State  Director. 
[FR  Doc.  92-14534  Filed  6-19-92;  8.45  am) 

BtU.m6  COOE  431«-fB-«J. 

[CA-060-02-4212-13;  CA-2M321 

Exchange  of  Public  and  Private  Lands 
Riverside  and  San  Diego  Counties,  CA 

agency:  Bureau  of  Land  Management. 
action:  Amendment  and  correction  to 
notice  of  realty  action,  CA-29832. 

SUMMARY:  This  notice  amends  and 
corrects  the  Notice  of  Realty  Action 
published  in  the  Federal  Register  on 
April  28. 1992.  Vol.  57,  No.  82.  page  17925 
as  follows: 

In  the  third  column,  the  paragraph 
beginning  "In  exchange  for  these  lands" 
is  revised  to  read  as  follows: 

"In  exchange  for  these  lands,  the    • 
United  States  will  acquire  the  following 
nonfederal  lands  for  Tom  Maxwell, 
Zane  Parker  and  David  Mielke:". 

In  the  third  column,  the  introductory 
text  under  the  heading  "San  Bernardino 
Meridian.  San  Diego  County.  California 
is  revised  to  read  as  follows: 

T.  8  V4  S.,  R.  3  E.. 


Sec.  36:  Lota  1-4.  Lots  6-8,  Lot  5  Excepting 
therefrom  that  portion  described  a< 
follows: 

Foa  nnrmei  mpomuiTtON  contact: 

Mary  Murphy,  (619)  251-0812.  BLM  Palm 
Springs-South  Coast  Resouirce  Area,  63- 
500  Garnet  Avenue,  PO.  Bd?(  2000,  North 
Palm  Springs  CA  9225&-2000. 

Dated:  ^lne  10, 1992. 
AlanSteia. 

Acting  District  Manager. 
(FR  Doc.  92-14533  Filed  6-19-92:  8:45  am] 

BILUNG  COt>E  4310-40-M 


DEPARTMENT  OF  INTERIOR 

[CO-070-4333-10-241A) 

Notice  of  Intent  to  Amend  ttte 
Glenwood  Springs  Resource 
Management  Plan 

agency:  Bureau  of  Land  Management, 
Department  of  Interior. 

action:  Proposed  Glenwood  Springs 
Resource  Area  Resource  Management 
Plan  Amendment. 

SUMMARY:  This  notice  is  issued  pursuant 
43  CFR  I6I0J5-5  to  advise  the  public  that 
the  BLM  intends  to  amend  the 
Glenwood  Springs  Resource 
Management  Plan  (RMP)  for  a  change  in 
the  Off  Highway  Vehicle  (OHV)  use 
designation,  imposing  overnight  camping 
use  restrictions,  identifying  new 
recreational  developments  and 
withdrawals  to  accommodate 
recreational  use  and  protect  important 
riparian,  wildlife  habitat,  and 
recreational  resource  values. 
effective  date:  Public  comments  on  the 
proposed  RMP  amendment  will  be 
accepted  until  August  6, 1992.  Written 
comments  should  be  submitted  to  the 
Area  Manager,  Glenwood  Springs 
Resources  Area  at  the  address  shown 
below. 

SUPPLEMENTARY  INFORMATION:  The 

amendment  to  the  RMP  is  being 
considered  in  response  to  a  Recreation 
Area  Management  Plan  (RAMP)  for  the 
Eagle  River  Recreation  Management 
Area,  which  identifies  resource  damage 
is  occurring  at  recreation  sites  from 
motorized  vehicle  use  off  the  existing 
roads  and  parking  areas,  firewood 
cutting,  proliferating  firerings,  littering 
and  trash  dumping,  and  improper 
disposal  of  human  waste.  The  RAMP 
identifies  a  short  term  and  long  term 
management  program  for  recreational 
management  of  pubUc  lands  along  the 
Eagle  River,  including  road  and  parking 
area  improvements  and  other  facility 
developments  to  accommodate  a  variety 
of  recreational  uses. 


The  cjnrent  OHV  designation  for  the 
Management  Area  is  "open",  allowing 
vehicular  use  on  and  off  roads  and 
trails.  The  proposed  RMP  amendment 
would  limit  use  of  motorized  vehicles  to 
designated  roads  and  trails  pursuant  to 
43  CFR  part  8340  to  prevent  resource 
damage  and  protect  fragile  riparian 
values.  The  amendment  would  reduce 
the  number  of  acres  in  the  Glenwood 
Springs  Resource  Area  designated 
"open"  from  approximately  397,946  to 
approximately  397,411  acres,  and 
increase  the  acreage  under  a  "limited" 
designation  from  approximately  148,476 
to  149,011  acres.  The  Recreational 
Management  Area  is  currently  open  to  a 
variety  of  dispersed  recreation  activities 
including  camping  under  an  existing  14 
day  camping  stay  limitation,  and  rules 
and  regulations  for  general  pubhc  lands 
at  43  CFR  8365.1.  Sanitation  and 
camping  facilities  are  not  available  at 
the  existing  developed  and  undeveloped 
recreation  sites.  The  proposed 
amendment  would  prohibit  overnight 
camping  until  adequate  sanitation  and 
camping  facilities  are  provided  at 
designated  campgrounds.  There  are  two 
existing  developed  recreation  sites  in 
the  Management  Area,  and  heavy, 
concentrated  use  is  estabhshed  at  seven 
undeveloped  sites.  The  proposed 
amendment  would  provide  for  facility 
development  at  new  additional  sites, 
and  establish  management  of  the  Eagle 
River  Special  Recreational  Management 
Area  tmder  rules  and  regulations  for 
developed  sites  and  areas  at  43  CFR 
8365.2.  Facility  development  will 
proceed  as  construction  funding 
becomes  available  through  the  normal 
Bureau  budget  process.  PubUc  lands  in 
the  Management  Area  are  open  to  entry 
under  the  general  land  laws.  The 
proposed  amendment  would  identify  the 
withdrawal  to  withhold  the  public  lands 
in  the  Recreation  Management  Area 
from  mineral  location  or  entry  under  the 
1872  mining  laws  in  order  to  protect 
riparian,  wildlife  habitat  and 
recreational  values,  and  capital 
investments.  Withdrawal  procedures 
would  be  initiated  pursuant  to  43  CFR 
part  2310  after  the  amendment  is 
approved. 

Public  lands  aHected  by  the 
amendment  includes  approximately  535 
acres  at  several  locations  along  the 
Eagle  River,  all  in  Eagle  Coimty  between 
Edwards  and  the  River's  confluence 
with  the  Colorado  River  near  Dotsero. 

The  plan  and  environmental 
assessment  describing  the  proposed 
management  program  for  the  Eagle 
River  Recreation  Management  Area  and 
envirormiental  impacts,  and  legal 
descriptions  of  the  affected  public  lands. 
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is  available  for  Public  review  and 
comment  at  the  offices  listed  below. 
Public  participation  has  occurred 
throughout  the  recreation  area 
management  planning  process,  which 
began  in  March  1991  with  identification 
of  issues  and  initial  management 
proposals.  Public  involvement  was 
solicited  to  identify  opportunities, 
issues,  and  concerns  through  local  news 
releases,  direct  mailings,  and  posting  of 
notices  seeking  comments  and  ideas. 
Comments  presented  by  other 
government  agencies,  user  groups  and 
other  interests  have  been  considered  in 
developing  the  proposed  management 
plan  and  environmental  assessment. 
Comments  received  following  this 
review  comment  period  will  be 
considered  in  making  the  final  decisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Mottice,  Area  Manager, 
Glenwood  Springs  Resource  Area 
Office.  50629  Highway  6/24,  P.O.  Box 
1009,  Glenwood  Springs,  Colorado 
81602.  (303)  945-2341;  District  Manager. 
Grand  Junction  District.  2815  H  Road, 
Grand  Junction,  Colorado  81506  (303) 
244-3000. 
Richard  Arcand, 
Acting  District  Manager. 
[FR  Doc.  92-14540  Filed  6-19-92;  8:45  amj 

BILLING  COOe  4310-ja-U 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Mark  L  Fincher,  M.D.;  Revocation  of 
Registration 

On  March  19, 1992.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Mark  L.  Fincher,  M.D., 
of  1512  B<irwick,  Norman,  Oklahoma 
73032,  proposing  to  revoke  his  DEA 
Certificate  of  Registration,  AF2685468. 
and  to  deny  any  pending  applications 
for  registration  as  a  practitioner.  The 
statutory  basis  for  the  Order  to  Show 
Cause  was  that  Dr.  Fincher's  state 
license  to  practice  medicine  had  been 
suspended  and  he  was  no  longer 
authorized  by  state  law  to  handle 
Controlled  substances.  21  U.S.C. 
fi24(a)(3). 

The  Order  to  Show  Cause  was  served 
on  Dr.  Fincher  on  March  27, 1992.  More 
than  thir^  days  have  passed  since  the 
Order  to  Show  Cause  was  received.  The 
Drug  Enforcement  Administration  has 
received  no  response  from  Dr.  Fincher  or 
anyone  purporting  to  represent  him. 
Pursuant  to  21  CFR  1301.54(d),  the 
Administrator  finds  that  Dr.  Fincher  has 
waived  his  opportunity  for  a  hearing. 


Accordingly,  under  the  provision  of  21 
CFR  1301.57.  the  Administrator  enters 
his  final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  Administrator  finds  that  effective 
June  22. 199irthe  Oklahoma  State  Board 
of  Medical  Licensure  and  Supervision 
suspended  Dr.  Fincher's  medical  license 
for  two  years  based  on  his  fraudulent 
misrepresentation  of  his  previous 
criminal  record  in  an  application  that  he 
submitted  for  reinstatement  of  hiJ 
medical  license.  Furthermore,  the  DEA 
determined  that  as  of  January  28. 1992. 
Dr.  Fincher  continued  to  be  unregistered 
with  the  Oklahoma  Bureau  of  Narcotics 
and  Dangerous  Drugs  Control,  the 
controlled  substances  licensing 
authority  for  the  State  of  Oklahoma. 
Therefore,  Dr.  Fincher  is  not  authorized 
to  administer,  dispense,  prescribe,  or 
otherwise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  he 
is  registered  by  DEA. 

DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of        , 
Registration.  See  Sam  S.  Misasi,  D.O.,  50 
FR  11469  (1985);  George  P.  Gotsis,  M.D., 
49  FR  33750  (1984);  Henry  WeiU.  M.D., 
46  FR  34858  (1981). 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Fincher's  registration  must  be  revoked. 
21  U.S.C.  823(f)  and  824(a)(3). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AF2685468, 
previously  issued  to  Mark  L.  Fmcher, 
M.D.,  be,  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective  June  22, 
1992. 

Dated.  June  15, 1992. 
Robert  C.  Bonner. 

Administrator  of  Drug  Enforcement. 

(FR  Doc.  92-14541  Filed  6-19-92;  8:45  amJ 

BILLING  COOC  4410-0*-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  i  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  February  14, 1992, 
Ganes  Chemicals.  Inc..  Industrial  Park 
Road.  Pennsville.  New  Jersey  08070. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 


the  basic  classes  of  controlled 
substances  listed  below: 


t)njg 


Amobartsital  (2125) 

Pentobarbital  (2270) 

Secobartjital  (231 5) 

Glutettiimide  (2550) 

Mettiadone  (9250) 

Methadone  Inlennediate  (9254) 

Dexiropfopoxyphene.      Ixjik      (non- 
dosage  (orms)  (9273). 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  July  22. 
1992. 

Dated:  June  11, 1992.    - 
Gene  R.  HaisUp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
-4  dm  in  is  I  rat  ion. 
|FR  Doc.  92-14543  Filed  6-19-92;  8:45  amJ 

BILLING  COOC  4410-09-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  §  1301.43(a^  of  title  21  of  the 
Code  of  Federal  Regulations  (CFR).  this 
is  notice  that  on  February  24, 1992,  Knoll 
Pharmaceuticals.  30  North  Jefferson 
Road,  Whippany.  New  Jersey  07981. 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substance 
Hydromorphone  (9150). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests,  or  requests  for  a  hearing  may 
be  addressed  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control.  Drug  Enforcement 


Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  July  22. 1992. 

Dated:  June  11, 1992 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  92-14545  Filed  6-19-92:  a-4S  am] 

BILUNG  CODE  44ie-09-M 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  January  29, 1992, 
Noramco  of  Delaware,  Inc.,  Division 
McNeilab  Inc.,  500  Old  Swedes  Landing 
Road,  Wilmington,  Delaware  19601. 
made  application  to  the  Drug 
Enforcement  Administration  [DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Codeine  (9050) 

Oxyco<Jone  (9143) 

Hydroctxkxie  (9193)... 

Mo«p»itne  (9300) 

Ttiebaine  (9333) 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  cdmments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  July  22, 
1992. 


Dated:  June  It  1992. 

Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  92-14542  Filed  fr-19-92:  8:45  am) 

BILUNQ  COOE  441(M»-M 


Manufacturer  of  ControRed 
Substances;  Application 

Pursuant  to  1301.43(a)  of  title  21  of  the 
Code  of  Federal  Regulations  (CFR).  this 
is  notice  that  on  January  30, 1992, 
Smithkline  Beecham  Chemicals, 
Division  of  Smithldine  Beecham 
Corporation,  900  River  Road,  Mail  Stop 
L-11,  Conshohocken,  Pennsylvania 
19428.  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

4-MeWx)xyamphetamine  (7411).„ _.... 

Amphetamine  (1 100) _ 

1 
II 

n 

Any  other  such  applicant  and  any 
j)erson  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  bove  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention;  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  July  22. 
1992. 

Dated:  ]une  11. 1992. 
Gene  R.  Haisli|;i, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control  Drug  Enforcement 

Administration. 

[FR  Doc.  92-14544  Filed  6-19-92:  8:45  am] 

BILUNQ  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EllgitMDty  to  Apply  for 
Woricer  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  IL 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  ^bstantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  2. 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  2, 1992. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  P4W., 
Washington.  DC  20210. 

Signed  at  Washingtoa  DC  this  8th  day  of 
]une  1992. 
Marvin  M.  Foolie, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


ApPENorx 


H 

Petitioner  (union/warlMn/firm) 

Location 

Date 
remwad 

Date  of 
petitioo 

PWtion 
No. 

Articles  produced 

Chevron  E  A  P  Servicee  Co.  (W*rs) 

Chevron  E  »  P.  Technical  Servtcee  (WkisJ... 
Chevron  E  4  P  Eastern  Suooort  fWkrsl 

Houston,  TX ... 

Houston.  TX 

NewOrteanaLA.    ..    . 
San  Ramon.  CA 

6/9/92 
6/8/92 
6/6/92 
6/8/92 

5/aB/S2 

5/28/92 
5/28/92 
5/28/92 

27.344 
27,345 
27,346 
27.347 

OKwidGas. 
OitandGaa. 
OdandGaa. 

Chevron  ESP.  Western  Support  (Wkrs)- 

CM  and  Gas. 
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Peiitionef  (union/wofKefS/drm) 


Chevron  E  4  P.  Seismc  Crew  (Wkrs) 

Lewis  Casing  Crewrs.  Inc.  (Whrs) 

Western  Company  (Co) 

New  York  Rail  Car  Corp.  (Wkrs) 

Goodyear  Tire  &  Rubber  Co.  (URW) 

Mornlton  Pipstic  Products,  inc.  {Wkrs)... 

Flournoy  Drilling  Co.  (Co) 

Rowe  International.  Inc.  (UAW) 

Silite.  Inc.  (Co) 

Sterling  Oil  ot  Oklahoma.  Inc.  (Wkrs)..... 

Sonat  Exploration  Co.  (Co) ~... 

MoM  Natural  Gas.  Inc.  (Wkrs) 

Anschutz  Corporation  (Co) 

Anschutz  Corporation  (Co) 

Anschutz  Corporation  (Co) 

Halliburton  Services.  Flex  Crew  (Wkrs) . 

D  L  Knitting  Co  ,  Inc.  (ILGWU) 

Keystone  Franklin.  Inc.  (Wkrs) 

Forest  Oil  Corp.(Wkrs) 


Appendix— Continued 


Location 


Houston,  TX 

Odessa,  TX 

Houston,  TX 

Brooklyn,  New  York.. 

Madisonviiie,  KY 

Mornlton,  AR 

Altce.  Texas 

Whippany,  NJ 

Chicago.  IL 

Tulsa,  OK 

Houston,  TX 

Houston,  TX 

Houston,  TX 

Midland,  TX 

Olahoma  Oty,  OK... 

Ouncan,  OK 

North  Artington,  NJ  . 
Ft  Washington,  PA. 
Lafayette.  LA 


Date 
received 


6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/6/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 
6/8/92 


Date  o< 
petition 


5/28/92 
5/26/92 
5/27/92 
6/29/92 
5/28/92 
5/26/92 
5/29/92 
5/28/92 
3/26/92 
5/26/92 
5/27/92 
5/26/92 
5/28/92 
5/28/92 
5/28/92 
6/8/92 
5/27/92 
5/31/92 
5/31/92 


Petition 
No. 


27,348 
27,349 
27,350 
27,351 
27.352 
27,353 
27,354 
27,355 
27,356 
27.357 
27,358 
27,359 
27,360 
27,361 
27,362 
27,363 
27,364 
27,365 
27,366 


/Vrticles  produced 


Oil  and  Gas. 

Casing  Crews. 

Oilweil  Services. 

Subway  Cars. 

Tires. 

Automotive  Parts. 

CM  and  Gas  Dniiing. 

VerKiing  Machines. 

Ptastic  Food  Service  Items. 

Exploration,  Drilling  ol  Oii.  Gas. 

CW.  Gas  Exploration.  Production. 

Natural  Gas. 

Oil,  Gas  Exploration,  Production. 

Oil,  Gas  Exploration,  Production. 

Oil,  Gas  Exploration,  Production. 

Oil  and  Gas. 

Fabric  for  Outerwear. 

Packaging  Household  Products. 

Oil,  Gas  Exptoration,  Production 


Pension  and  Welfare  Benefits    . 
Administration 

[Prohibited  Transaction  Eiemption  92-47; 
Exemption  Application  No.  0-8856.  et  al.) 

Grant  of  individual  Exemptions;  Hi- 
Tech Communications  Defined  Benefit 
Trust 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing. 


unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978. 
section  102  of  Reorganization  plan  No.  4 
of  1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Hi-Tech  Communications  Defined 
Benefit  Trust  Located  in  Dickinson, 
Texas  (Prohibited  Transaction 
Exemption  92-47;  Exemption 
Application  No.  0-8858] 

Exemption 

The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale,  for  not  less  than  $79,000 
of  certain  real  property  (the  Property)  by 
the  Hi-Tech  Defined  Benefit  Trust  (the 
Plan)  to  Hi-Tech  Communications.  Inc., 


the  employer  and  sponsor  of  the  Plan, 
provided  that:  (a)  the  sales  price  of  the 
Property  will  be  based  on  an  appraisal 
performed  by  an  independent,  qualified 
appraiser:  (b)  the  terms  of  the  sale  will 
permit  the  Plan  to  receive  cash  in  the 
amount  of  $79,000,  or  the  fair  market 
value  at  the  time  of  the  sale,  whichever 
is  higher;  and  (c)  the  Plan  will  incur  no 
real  estate  commissions  or  fees  in 
connection  with  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer'to  the  notice  of 
proposed  exemption  published  on 
March  11, 1992  at  57  FR  8687. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  jean  Anderson  of  the  Department, 
telephone  (202)  532-8971.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  persons  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
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employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  if 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  DC,  this  17th  day  of 
June.  1992. 
Ivan  Stratfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits, 
Administration,  Department  of  Labor 
[FR  Doc.  92-14624  Filed  6-19-92:  8:45  ami 

BILLING  COOE  4S1l>-2»-ll 


[Application  No.  D-8914.  et  al.] 

Proposed  Exemptions;  Public  Super 
Markets,  Inc.  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  income 
Security  Act  of  1974  (the  Act)  an/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 


A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPI^MENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990)  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Public  Super  Markets,  Inc.  Proflt  Sharing 
Plan  (the  Plan)  Located  in  Lakeland. 
Florida  [Application  No.  D-8914] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 


accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10. 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  to 
Public  Super  Markets,  Inc.  (Publix).  a 
party  in  interest  with  respect  to  the  Plan, 
of  four  parcels  of  real  property  (the 
Properties),  and  the  assignment  to 
Publix  by  the  Plan  of  a  leasehold 
interest  in  a  parcel  that  adjoins  one  of 
the  Properties,  provided  the  following 
conditions  are  satisfied:  (1)  The  sale  is  a 
one-time  transaction  for  cash:  (2)  the 
Plan  pays  no  fees  or  commissions  in 
connection  with  the  sale;  (3)  the  Plan 
will  receive  no  less  than  the  fair  market 
value  of  the  Properties  as  determined  by 
a  qualified,  independent  appraiser:  and 
(4)  the  Plan's  trustee  has  determined 
that  the  proposed  transaction  is 
appropriate  for  the  Plan  and  in  the  best 
interests  of  the  Plan's  participants  and 
beneficiaries. 

Summary  of  Facts  and  Representations 

1.  Publix,  a  Florida  corporation 
engaged  in  the  retail  grocery  business  in 
Florida  and  Georgia,  has  sponsored  the 
Plan  since  1951.  The  Plan  has  also  been 
adopted  by  two  corporations  affiliated 
with  the  employer,  Publix  Market,  Inc. 
and  Publix  Food  Stores,  Inc.  The  Plan  is 
a  defined  contribution  plan  which  had 
46.066  active  participants  as  of 
September  30, 1990.  As  of  that  date,  the 
Plan  had  total  assets  with  a  fair  market 
value  of  $403,785,754.  Mr.  John  A.  Turner 
(Mr.  Turner),  who  currently  serves  as  a 
member  of  the  Board  of  Directors  of 
Publix,  was  the  trustee  of  the  Plan  from 
October  1, 1974  until  March  1, 1992. 
when  he  resigned.  Mr.  Turner  was 
replaced  as  Plan  trustee  by  Mr.  Hoyt  R. 
Bamett. 

2.  The  Plan  owns  eleven  parcels  of 
real  property  in  Florida  and  proposes  to 
sell  four  of  them  to  Publix.  "llie  Plan  has 
been  attempting  to  sell  the  other  seven 
parcels  (the  Non-Subject  Parcels)  to 
unrelated  parties  (see  rep.  6.  below).  The 
Properties  are  described  as  follows: 

(a)  Wabash  Shopping  Center  Property 

The  Wabash  Shopping  Center 
Property  (Wabash)  is  a  370,260  square 
foot  parcel  )f  land  located  in  Lakeland, 
Florida.  Wabash  includes  a  shopping 
center  with  65,045  square  feet  of  total 
leasable  area  and  one  ground  leased 
site,  constituting  22,500  square  feet.  The 
Plan  leases  36,100  square  feet  of 
Wabash  to  Publix.  The  Plan  purchased 
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Wabash  from  Publix  on  December  11. 
1972,  for  $1,085,574,  which  the  applicant 
represents  was  no  more  than  adequate 
consideration  at  the  time  of  the  Plan's 
Acquisition.  The  applicant  represents 
that  the  acquisition  preceded  the 
effective  date  of  the  Act.  but  that  it  met 
the  requirements  of  section  503  of  the 
Code,  which  governed  such  transactions 
at  that  time. 

(b)  Altamonte  Springs  Property 

The  Altamonte  Springs  Property 
(Altamonte)  is  a  12.62  acre  parcel  of 
improved  real  estate  located  in 
Altamonte  Springs,  Florida.  Altamonte 
has  103,412  square  feet  of  total  leasable 
area.  The  Plan  leases  34.400  square  feet 
of  Altamonte  to  Publix.  The  Plan 
purchased  Altamonte  from  Publix  on 
August  28, 1974  for  $1,131,914,  which  the 
applicant  represents  was  no  more  than 
adequate  consideration  at  the  time  of 
the  Plan's  acquisition.  The  purchase 
preceded  the  effective  date  of  the  Act, 
and  the  applicant  represent*  that  the 
purchase  met  the  requirements  of 
section  503  of  the  Code,  which  governed 
such  transactions  at  that  time.* 

(c)  Candy  Boulevard  Property 

The  Candy  Boulevard  Property 
(Candy)  is  a  13,250  square  foot  parcel 
consisting  of  two  retail  stores,  located  in 
Tampa,  Florida.  Candy  is  leased  to 
tenants  who  are  unrelated  to  the  Plan  or 
Publix.  The  Plan  acquired  Candy  from 
unrelated  parties.  Mr.  and  Mrs.  Charles 
Larson.  Jr..  on  July  1, 1961,  for  $62,861. 

(d)  Northeast  Shopping  Center  Property 

The  Northeast  Shopping  Center 
Property  (Northeast)  is  a  17^7  acre 
parcel  of  property  located  in  St. 
Petersburg,  Florida.  Northeast  includes  a 
main  shopping  center  and  four  ground 
leased  sites,  with  168,055  square  feet  of 
total  leasable  area.  The  Plan  leases 
Northeast  from  an  unrelated  party,  the 
Citizens  and  Southern  National  Bank  of 
Florida,  formerly  Union  Trust  Company. 
The  Plan  subleases  40,280  square  feet  of 
Northeast  to  Publix.  The  applicant 
represents  that  the  Plan  acquired  its 
leasehold  interest  from  Publix  on  May 
31, 1958,  for  not  more  than  adequate 


consideration.  The  transfer  of  the 
leasehold  interest  to  the  Plan  preceded 
the  effective  date  of  the  Act,  but  the 
applicant  represents  that  the  transfer 
met  the  requirements  of  section  503  of 
the  Code.»  The  Plan's  lease  will  expire 
on  December  31,  2007,  at  which  time  all 
land  and  improvements  will  return  to 
the  lessor. 

The  Plan's  interest  in  Northeast  also 
includes  a  fee  interest  in  one  of  the 
ground  leased  sites,  a  36.576  square  foot 
parcel.  This  site  is  currently  leased  to  a 
McDonald's  restaurant  The  Plan 
acquired  its  interest  from  the  estate  of 
FraiJc  W.  Crisp,  Mary  A.  Crisp  and 
Crisp  Realty  Co..  unrelated  parties,  on 
April  18, 196a  The  plan  paid  $2,430,416. 

3.  The  applicant  represents  that  the 
portions  of  Wabash,  Altamonte  and 
Northeast  which  are  leased  by  the  Plan 
to  Publix  constitute  qualifying  employer 
real  property  within  the  meaning  of 
section  407(d)(4)  of  the  Act  Mr.  Turner 
has  represented  that  these  described 
leases,  together  with  all  amendments 
and  addendums  thereto,  did  not  involve 
the  payment  of  commissions  and  were 
entered  into  for  adequate  consideration. 
Thus.  Mr.  Turner  represents  that  the 
leasing  of  portions  of  Wabash. 
Altamonte  and  Northeast  by  the  Plan  to 
Publix  is  aiKl  has  been  statutorily 
exempt  under  section  408(e)  of  the  Act* 

4.  The  properties  have  all  been 
appraised  by  Mr.  Levie  D.  Smith,  Jr.. 
MAI.  an  independent  real  estate 
appraiser  in  Lakeland.  Florida.  Mr. 
Smith  has  determined  that,  as  of 
September  30. 1991.  Wabash  had  a  fair 
market  value  of  $2,200,000.  Altamonte 
had  a  fair  market  value  of  $2,170,000, 
Candy  had  a  fair  market  value  of 
$142,000.  and  Northeast  had  a  fair 
market  value  of  $4,300,000. 

5.  The  applicant  represents  that  the 
Plan  wishes  to  sell  the  Properties  in 
order  to  divest  itself  of  assets  that  are 
generally  depreciating  in  value  and  that 
may  continue  to  decrease  in  value  in 
Florida's  depressed  real  estate  market. 
Selling  the  four  Properties  to  Publix  at 
this  time  will  enable  the  Plan  to  convert 
illiquid  real  estate  investments  into 
more  prudent,  profitable  and  liquid 


'  In  this  proposed  exemplion.  the  Department 
expressef  no  opmilm  as  to  whether  the  Plan's 
acquisitions  of  Wabash  and  Altamonte  satisfied  the 
requirements  of  section  503  of  the  Code.  In  addition, 
the  Deparlment  is  expressing  no  opinion  herein  as 
to  whether  the  Plans  continued  holding  of  any  of 
the  Properties  satisfied  the  requirement  of  section 
404  of  the  Act  which  requires,  among  other  things, 
that  a  Plan's  fiduciary  act  with  the  care,  skill, 
prudence  and  diligence  uader  the  circumstancet 
then  prevailing  that  a  prudent  man  acting  in  a  like 
capacity  and  familiar  with  such  matters  would  use 
in  the  conduct  of  an  enterprise  of  a  like  character 
and  with  like  itims. 


»  The  Department  expresses  no  opinion  as  to 
whether  the  Plan's  acquisition  of  the  leasehold 
interest  met  the  requirements  of  section  503  of  the 
Code,  nor  does  the  Department  express  any  opinion 
hereia  as  to  whether  the  Plan's  continued  holding  o( 
the  leasehold  interest  satisfied  the  requirements  of 
section  404  of  the  Act. 

'  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  portions  of 
the  Properties  leased  by  the  Plan  to  Publix 
constitute  (|i(»lifying  employer  real  property  within 
the  meaning  of  section  407|d)(4)  of  the  AcL  nor  does 
the  Department  express  an  opinion  as  to  whether 
the  leases  are  an6  ha»e  Ijeen  statutorily  exempt 
under  section  40e(e)  of  the  Act 


investments.  The  proposed  sale  will  be 
in  a  one-time  transaction  for  cash  at  a 
price  which  the  applicant  represents  the 
Plan  could  not  currently  demand  from 
an  independent  third  party  under  the 
same  terms.  The  applicant  represents 
that  because  of  the  current  depressed 
state  of  the  commercial  real  estate 
market,  the  Plan  could  not  at  this  time 
convey  the  Properties  to  independent 
parties  other  than  at  a  substantial 
discount. 

6.  Publix  proposes  to  purchase  the 
Properties  from  the  Plan  at  fair  market 
value  as  determined  by  Mr.  Smith,  a 
qualified,  independent  appraiser.  The 
Plan  will  pay  no  real  estate  commissions 
in  connection  with  the  sale.  All  costs  of 
the  transaction  will  be  borae  by  Publix. 
Furthermore.  Publix  proposes  to 
purchase  the  Properties  "as  is",  and  no 
environmental  guarantees  will  be 
required  from  the  Plan.  The  applicant 
represents  that  with  respect  to  the  Non- 
Subject  Parcels  (see  rep.  2.  above), 
potential  unrelated  purchasers  have 
required  engineering  and  environmental 
studies  which  will  ultimately  result  in 
substantial  clean-up  expenditures. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  40e(a]  of 
the  Act  because:  (a)  The  sale  of  the 
Properties  will  be  a  one-time  transaction 
for  cash;  (b)  the  Plan  will  pay  no  fees  or 
commissions  in  connection  with  the 
transaction;  (c)  the  Plan  will  divest  itself 
of  assets  that  are  generally  depreciating 
in  value  and  convert  them  into  more 
profitable,  liquid  investments;  (d^  the 
sales  price  for  the  Prop>ertie8  will  be 
their  fair  market  value  as  determined  by 
a  qualiSed.  independent  appraiser  and 
(e)  the  Man's  trustee  has  determined 
that  the  proposed  transaction  is 
appropriate  for  the  Plan  and  in  the  best 
interests  of  its  participants  and 
beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Panhandle  Eastern  Corporation 
Retired  Employee  and  Dependent  Life 
Insurance  Plan  (the  Retiree  Life  Plan), 
Panhandle  Eastern  Corporation  Active 
Employee  and  Depenuent  Life  Insurance 
Plan  (the  Active  Life  Plan).  Panhandle 
Eastern  Corporation  Permanent  and 
Total  Disability  Plan  (the  Disability 
Plan).  Panhandle  Eastern  Corporation 
Medical  Plan  (the  Medical  Plan)  and 
Panhandle  Eastern  Corporation  Dental 
Plan  (the  Dental  Plan;  collectively,  the 
Plans). 

Located  in  Kansas  City.  MO. 
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[Application  Nos.  Lr^771.  Lr-8772.  L-8773  and 

L-6774] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  A«t 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  Part  2570.  Subpart  B 
(55  FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (bXl) 
and  (b)(2)  of  the  Act  shall  not  apply  to 
the  proposed  cash  sale  of  certain 
improved  real  property  (the  South 
Building)  by  the  Panhandle  Eastern 
Corporation  Employee  Benefit  Trust  (the 
VEBA),  which  maintains  the  assets  of 
the  Plans,  to  Panhandle  Eastern  Pipe 
Line  Company  (PE|?L),  a  party  in  interest 
with  respect  to  the  Plans,  provided  the 
following  conditions  are  satisfied:  (1)  the 
amount  paid  for  the  South  Building  is 
not  less  than  the  greater  of  $7,565,000  or 
the  fair  market  value  of  such  property  at 
the  time  the  transaction  is 
consummated.  (2)  the  VEBA  does  not 
pay  any  real  estate  fees  or  commissions 
in  connection  with  the  transaction  and 
(3)  the  independent  fiduciary,  who  has 
made  an  initial  determination  that  the 
proposed  sale  is  an  appropriate 
transaction  for  the  VEBA.  monitors  its 
terms  on  behalf  of  the  VEBA.* 

Summary  of  Facts  and  Representations 

1.  PEPL  is  a  wholly-owned  subsidiary 
of  Panhandle  Eastern  Corporation 
(Panhandle).  Through  PEPL  and  its  other 
subsidiaries.  Panhandle  is  principally 
engaged  in  the  interstate  transmission 
and  sale  of  natural  gas  and  liquid 
petroleum  products.  The  executive 
offices  of  Panhandle  and  PEPL  are 
located  at  5400  Westheimer  Court. 
Houston.  Texas. 

2.  The  VEBA,  which  became  effective 
as  of  January  1. 1979.  was  formed  for  the 
purpose  of  funding  certain  welfare  plans 
that  are  sponsored  by  Panhandle  and  its 
subsidiaries.  Currently,  five  welfare 
plans  are  funded  through  the  VEBA. 
These  plans  are  the  Retiree  Life  Plan, 
the  Active  Life  Plan,  the  Disability  Plan, 
the  Medical  Plan  and  the  Dental  Plan." 


*  Becavte  the  VEBA  is  not  qualified  under  section 
401  of  the  Code,  there  is  no  jurisdiction  under  Title 
U  of  the  Act  pursuant  to  section  4975  of  the  Code. 
However,  there  is  jurisdiction  under  Title  I  of  the 
Act  pursuant  to  section  3(1)  of  the  Act. 

*  Effective  January  1, 1991.  the  Texas  Eastern 
Corporation  tong  Term  Disability  Plan  and  the 
Petrolane  Lpng  Term  Disability  Plan,  which  were 
sponsored  by  affiliates  of  Panhandle,  were  merged 
into  the  Disability  Plan.  Similarly,  effective  January 
1. 1991.  the  Dixilyn  Disability  Plan  and  the  Dixilyn 
Retiree  Life  Plan  were  also  merged  into  the 
Disability  Plan  and  the  Active  Life  Plan. 


As  of  November  30. 1991.  the  Plans  had 
participants  ranging  in  number  from 
4.817  participants  to  11.282  participants. 
Also  as  of  November  30, 1991.  the  VEBA 
had  total  assets  of  $61,001,000.  The 
remaining  assets  of  the  VEBA  are 
invested  in  a  single  commingled  fund 
and  each  Plan  is  allocated  a  pro  rata 
portion  of  the  net  income  (or  loss)  of  the 
VEBA  for  each  period  based  on  the  ratio 
of  the  value  of  the  assets  of  such  Plan  to 
the  value  of  the  total  assets  of  the 
VEBA.    • 

3.  Commerce  Bank  of  Kansas  City. 
N.A.  (Commerce),  the  trustee  of  the 
VEBA.  is  a  national  corporation  engaged 
in  commercial  and  trust  banking  in 
Missouri.  Commerce  is  one  of  Kansas 
City's  oldest  and  largest  banks,  having 
served  the  Midwest  for  over  100  years.  It 
has  operated  a  trust  division  for  over  75 
years  that  is  staffed  by  personnel  who 
have  had  experience  in  administering  a 
wide  variety  of  employee  benefit 
programs  and  providing  investment 
management  services  to  plans. 
Commerce  is  the  largest  of  38  associated 
banks  that  are  owned  by  Commerce 
Bancshares.  Inc..  a  registered  multibank 
holding  company.  This  group  of  Missouri 
banks  had  assets  in  excess  of  $3  billion 
as  of  July  1991. 

4.  Among  the  assets  of  the  VEBA  is 
certain  unencumbered  real  property 
consisting  of  a  127.706  square  foot  tract 
of  land  on  which  is  situated  a  five-story 
single  tenant  office  building,  a  cafeteria 
and  a  parking  lot  containing  a  total  of 
346  parking  spaces.  The  South  Building 
is  located  at  3444  Broadway  Avenue  and 
it  is  one  of  three  buildings  that 
previously  served  as  the  corporate 
headquarters  of  PEPL.«  The  VEBA 
acquired  the  South  Building  from  PEPL 
on  August  1, 1984  pursuant  to  the  terms 
and  conditions  of  Prohibited 
Transaction  Exemption  (PTE)  84-104) 
(49  FR  28944.  July  17. 1984)  for  the  total 
cash  consideration  of  $5,509,878.^ 


•  The  two  other  properties  comprising  the 
"Broadway  Corporate  Campus"  are  the  Center 
Building,  located  at  3430  Broadway  and  the  North 
Building,  located  at  3420  Broadway.  The  South 
Building,  the  Center  Building  and  the  North  Building 
are  collectively  referred  to  herein  as  the  Properties. 

'  On  September  1. 1963.  Severeid  and  Associates 
(Severeid).  independent  real  estate  appraisers  and 
investment  consultants  in  Kansas  City.  Missouri, 
placed  the  fairmarket  value  of  the  South  Building  at 
S8.1S0.000  and  its  fair  market  rental  value  at 
$1,062,000.  The  VEBA's  acquisition  price  from  PEPL 
of  S5.S09.878  was  less  than  the  appraised  value 
because  it  represented  the  amount  PEPL  paid  to 
Kansas  City  Life  Insurance  Company  (KC  Life),  the 
owner  of  the  South  Building,  under  the  terms  of  an 
option  to  purchase  contained  in  PEPL's  lease  with 
KC  Life.  In  effect.  PEPL  passed  on  to  the  VEBA  the 
same  option  price  it  had  agreed  to  pay  KC  Life  so 
that  the  VEBA  might  earn  a  higher  rate  of  return  on 
Its  investment 


Contemporaneously  with  its  acquisition 
of  such  property,  the  VEBA.  as, 
permitted  by  PTE  84-104,  commenced 
leasing  the  South  Building  to  PEPL  for  an 
initial  annual  rental  of  $1,734,000,  under 
the  terms  of  a  written  lease  (the  Lease) 
having  a  thirty  year  duration.  The  Lease 
provides  that  at  the  end  of  each  three 
year  period,  an  independent  appraisal  of 
the  South  Building  must  be  performed  to 
determine  the  annual  rent  for  the  next 
three  years.  The  Lease  also  requires  that 
PEPL  pay  all  maintenance  costs, 
insurance  premiums  and  taxes  that  are 
assessed  against  the  South  Building  over 
its  30  year  duration.  According  to  the 
applicants,  PEPL  has  always  paid 
rentals  under  the  Lease  in  a  timely 
manner  and  it  has  never  defaulted  on  or 
been  delinquent  in  making  such 
payments.  At  present.  PEPL  pays  the 
VEBA  a  monthly  rental  of  $75,833.* 

5.  In  accordance  with  the  terms  of  the 
Lease,  and  as  further  authorized  under 
PTE  84-104.  PEPL  is  permitted  to 
repurchase  the  South  Building  from  the 
VEBA  for  cash.  In  this  regard,  section  21 
of  the  Lease  grants  PEPL  the  right  to 
purchase  such  property  for  cash  at  the 
end  of  the  term  of  the  Lease.  In  addition, 
section  22  of  the  Lease  grants  PEPL  the 
right  of  first  refusal  to  meet  any  bona 
fide  offer  of  sale  on  the  same  terms  and 
conditions  of  such  offer.  The 
transactions  described  in  PTE  84-104 
have  been  monitored  by  Commerce, 
which,  in  addition  to  being  the  VEBA 
trustee,  has  served  as  the  independent 
fiduciary  to  the  VEBA. 

6.  Since  the  Fall  of  1988,  the  South 
Building  and  the  adjacent  North  and 
Center  Buildings  have  remained  vacant 
as  the  result  of  PEPL's  move  to  Houston, 
Texas.  PEPL  has,  however,  continued  to 
pay  ail  rentals  due  under  its  Lease  of  the 
South  Building  in  a  timely  manner  and 


*  In  accordance  with  this  provision,  the  fair 
market  rental  value  of  the  South  Building  was 
determined  by  Severeid.  the  independent  appraiser 
cited  in  PTE  84-104.  for  the  years  1984  and  1987  and 
by  Mr.  James  E.  Summers.  ASA,  SRA.  MAI.  an 
independent  appraiser  affiliated  with  Bliss 
Associates,  Inc..  of  Kansas  City,  Missouri  for  the 
year  1990.  Because  the  Lease  Is  a  "net"  lease,  the 
applicants  represent  that  the  appraisers  compared 
net  leases  of  similar  properties.  The  applicants  also 
stale  that  Severeid  examined  multi-tenant  buildings 
and  then  adjusted  the  rentals  downward  to  reflect 
the  "net"  aspects  of  the  Lease.  After  adjustment  and 
analyzing  the  rental  range,  the  applicants  explain 
that  the  appraisers  adopted  a  maximum  rental  value 
that  the  South  Building  could  command  on  a  net 
lease  basis.  Thus,  for  the  period  AugusI  1. 1987 
through  July  31. 1990.  Severeid  calculated  the  fair 
market  rental  value  of  the  South  Building  at  $950,000 
per  year  and  for  the  period  August  1. 1990  through 
July  31. 1993.  Mr.  Summers  placed  the  fair  market 
rental  value  of  the  South  Building  at  $910,000  per 
year.  The  applicants  note  that  the  appraisals  look 
into  consideration  the  cost  of  a  cafeteria  and  a 
training  center  that  had  been  constructed  on  the 
subject  property  by  PEPL  as  capital  unprovements. 
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to  bonor  its  obligations  thereunder.  In 
addition,  during  1991.  PEPL  removed 
asbestos  from  the  South  Building  at  it« 
own  expense.  However,  the  applicants 
explain  that  the  value  of  the  South 
Building  has  declined  in  recent  years. 
The  applicants  attribute  this  fact  to 
conclusions  reached  by  independent 
appraisers  of  the  property  and  to  the 
softness  of  the  Kansas  City  real  estate 
market  based  upon  the  applicant's 
understanding  of  that  market.* 
Therefore,  the  applicants  note  that  the 
VEBA  has  been  receiving  lesser  rental 
payments  than  it  was  receiving  at  the 
inception  of  the  Lease  and  they 
anticipate  that  the  rental  payments  will 
decline  even  further  in  the  future.  The 
applicants  also  note  that  the  South 
Building's  current  lack  of  occupancy 
may  cause  its  value  to  decrease  even 
more  in  the  future. 

7.  The  appHcants  explain  that  shortly 
after  PEPL  moved  to  Houston.  Texas, 
PEPL  began  an  effort  to  market  the 
South  Building  and  the  adjoining  Center 
and  North  Buildings  to  imrelated  parties. 
These  marketing  activities  included  (a) 
direct  mail  contact  with  Fortime  1,000 
companies  throughout  the  United  States 
by  Lioness  Realty  Group  (Lioness)  of 
Kansas  City,  Missouri  of  the  Properties 
or  a  significant  portion  of  them,  (b) 
personal  contact,  by  Lioness,  with  every 
company  in  the  Greater  Kansas  City 
Metropolitan  area  which  every  company 
in  the  Greater  Kansas  City  Metropolitan 
Area  which  could  utilize  space  in  any  of 
the  buildings,  (c)  a  cooperative 
brokerage  effort  that  included  tours, 
mailings  and  seminars,  (d] 
advertisements  appearing  in  print 
publications  serving  office  facilities 
planning  and  the  development  and 
relocation  industry,  (e)  advertisements 
appearing  in  The  Wall  Street  Journal 
(both  domestically  and  in  the  Asian 
Edition),  the  Kansas  City  Star  and  in 
trade  publications  such  as  the  Kansas 


•  In  this  regard,  on  August  6. 1990.  Mescrs.  (errold 
A.  Cato.  MAL  Review  Appraiser  and  W.  Webb 
Siemens.  Senior  Appraiser,  independent  appraisers 
associated  with  Kevin  K.  Nunnink  and  Associates. 
Inc.  of  Kansas  City.  Missouri,  itoted  that  although 
the  occupancy  rate  for  office  space  in  Midlown 
Kansas  City  was  approximately  84  percent,  the 
South  Building  was  unique  and  designed  for  a  single 
tenant  and  could,  therefore,  not  be  categorized  with 
multi-tenant  properties.  In  the  opinion  of  these 
appraisers,  the  highest  and  best  use  of  the  South 
Building  was  for  its  continued  utilization  as  a  single 
tenant  office  building. 

Messrs.  Cato  and  Siemens  also  concluded  that  the 
market  for  single  tenant  properties  such  as  the 
South  Bmlding  was  "overbuilf  since  two  single 
tenant  office  buildings  that  were  within  the  vicinity 
of  the  South  Building  had  remained  vacant  for  more 
than  two  years  while  a  third,  similarly  vacant 
building  had  taken  over  two  years  to  be  sold.  The 
appraisers  further  noted  that  it  wa< difficult  to  lease 
renovated  office  space  in  Kansas  City  Metropolitan 
Area. 


City  Business  Jownai.  Corporate  Leasing 
Guide  and  the  Convention  Issue  of  the 
Corporate  Real  Estate  Executive.  The 
applicants  represent  that  PEPL's 
marketing  attempts  emphasized  that  the 
South  Building  could  be  sold 
individually,  as  part  of  a  package  with 
the  Center  and  North  Buildings,  or  even 
leased.'**  However,  the  applicants  note 
that  these  efforts  have  not  produced  any 
concrete  offers  despite  PEPL's 
expenditiire  of  more  than  $250,000  in 
marketing  costs,  inclusion  of  the 
Properties  in  the  Kansas  City.  Missouri 
Enterprise  Zone  to  reduce  real  estate 
and  state  corporate  taxes  and  clearing 
the  Properties'  interiors  of  asbestos. 

8.  Because  there  has  been  no  bona 
fide  third  party  offer  to  purchase  the 
South  Building,  which  is  a  precondition 
under  PTE  84-104  to  a  sale  of  such 
property  to  PEPL,  the  applicants  believe 
that  PTE  84-104  is  unavailable  with 
respect  to  the  future  sale  transaction. 
Therefore,  the  applicants  request  an 
administrative  exemption  which  would 
permit  the  VEBA  to  sell  the  South 
Building  to  PEPL  The  applicants  explain 
that  the  proposed  sale  would  allow 
PEPL  to  package  the  South  Building 
along  with  tfte  Center  and  North 
Buildings  and  facilitate,  throu^ 
common  ownership  of  all  three 
Properties,  a  future  third-Party  purchase. 
In  addition,  the  applicants  state  that  the 
proposed  sale  would  allow  the  VEBA  to 
achieve  greater  liquidity  with  respect  to 
its  investment  portfolio,  increase  the 
diversification  of  its  investments,  and 
stabilize  the  potential  rate  of  return  of 
its  assets. 

9,  As  in  prior  appraisals,  the  fair 
market  value  of  the  South  Building  has 
again  been  determined  by  Messrs. 
Summers.  Cato  and  Siemens.  Another 
independent  appraiser,  Mr.  lames 
Flanagan,  MAI  of  Kansas  City,  Missouri 
has  been  utilized  to  review  the  value 
opinions  rendered  by  the  other 
appraisers. 

In  an  appraisal  report  dated 
September  14, 1990,  Mr.  Summers  placed 
the  fair  market  value  of  the  South 
Building,  as  of  August  B,  1990,  at 
$5,250,000  under  the  assumption  that 
PEPL  had  not  removed  asbestos  from 
the  property  and  $7,220,000  if  PEPL  had 
cured  the  asbestos  problem.  In  an 


updated  appraisal  report  of  April  19. 
1991,  Mr.  Summers  noted  that  because 
PEPL  had  removed  asbestos  from  the 
South  Building,  the  fair  market  value  of 
such  property  would  be  $7,565,000  as  of 
April  17. 1991  or  $5^00,000  if  this 
problem  bad  not  been  remedied.  Mr. 
Summers  also  represented  that  there 
were  do  other  sale  or  lease  data  that 
woald  alter  the  conclusions  that  he  had 
reached  in  his  appraisal  report  of  1990. 

As  of  July  2S.  199a  Messrs.  Cato  and 
Siemens  placed  the  fair  market  value  of 
the  Soudi  Building  at  $5,400,000  or 
$7,3104X)0  asawning  that  PePL  had  cured 
the  asbestos  problem.  In  an  ^nil  8. 1991 
update  to  their  original  appraisal  report 
Messrs.  Cato  and  Siemens  concluded 
that  the  fair  market  value  of  the  South 
Building  had  remained  unchanged  as  of 
April  5, 1991. 

Messrs.  Cato  and  Siemens  also 
concluded  in  an  October  31, 1991 
addendum  to  tkeir  updated  apfH-aisal. 
that  the  South  Buildiiig  would  have  no 
unique  or  special  value  to  PEH.  by 
reason  of  its  pro)^mity  to  two  other 
properties  that  are  owned  by  PEPL 
Therefore,  they  concluded  that  the 
appraised  value  of  the  South  Building 
would  remain  unchanged. 

In  a  letter  dated  June  11, 1991,  Mr. 
Flanagan,  the  review  appraiser,  stated 
that  he  had  examined  the  original 
appraisal  reports  of  the  South  Building 
that  had  been  prepared  by  the  other 
appraisers  including  their  updates.  In 
reconciling  the  appraisals,  Mr.  Flanagan 
concluded  that  the  fair  market  value  of  a 
leased  fee  interest '  *  in  the  South 
Building  was  $7,346,000  as  of  June  11. 
1991.  Mr.  Flanagan  also  asserted,  in  a 
letter  of  November  6. 1991,  that  the 
proximity  of  the  South  Building  to  the 
Center  and  North  Buildings  would  lend 
no  unique  or  special  value  to  the  South 
Building  to  warrant  PEPL's  payment  of  a 
higher  purchase  price  to  the  VEBA  than 
the  one  contemplated. 

10.  Notwithstanding  Mr.  Flanagan's 
review  of  the  other  appraisals  and  his 
opinion  of  what  the  fair  market  value  of 
the  South  Building  should  be.  the 
applicants  have  agreed  to  increase  the 
sales  price  of  such  property.  Therefore. 


'*  According  to  the  applicants.  PEPL's  marketing 
attempts  were  focused  initially  toward  selling  the 
Properties  based  upon  the  theory  that  moat  single- 
tenant  buildings  such  as  the  South  Building  were 
owner-occupied  and  that  existing  leases  could 
inhibit  future  sales.  However,  since  mid-1991,  the 
applicants  explain  that  PEPL  has  expended 
considerable  time  and  expense  in  advertising  the 
Properties  as  being  available  for  lease  for  a  present 
rental  amount  of  $4  per  square  foot  which  is  SI  per 
square  fool  less  than  PEPL  is  paying  to  the  VEBA. 


■  'According  to  Mr.  Flanagan,  in  the  APPRAISAL 
OF  REAL  ESTATE  30S-8e  (4th  ed.  1964).  published 
by  the  American  Initilule  of  Real  Estate  Appraiser*, 
the  Icrin  "leased  fee"  includes  a  "leased  fee  est»le" 
and  a  "leasehold  estate."  A  "leased  fee  estate ' 
consists  of  the  right  to  receive  the  contract  rent 
provided  by  the  lease,  the  revision  of  the  property  at 
the  end  ol  the  lease,  plus  any  other  benefits  less  any 
penalties  according  to  the  provisions  of  the  leitse. 
The  "leasehold  estate"  coiwist  of  the  use  and 
occupancy  of  the  property,  the  value  of  which  arises 
from  the  margta  of  the  economic  productivity, 
subject  to  meetint  the  terms  and  provisions  of  the 
lease. 
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the  VEBA  will  sell  the  South  Building  to 
PEPL  for  an  amount  representing  the 
greater  of  $7,565,000.  which  reflects  the 
independently  appraised  value  of  the 
South  Building  as  determined  by  Mr. 
Summers,  or  tf»e  fair  market  value  of  this 
property  on  the  date  of  the  sale  *• 
consideration  will  be  paid  in  cash  and 
the  VEBA  will  not  be  required  to  pay 
any  real  estate  fees  or  commissions  in 
connection  therewith.  To  evidence  the 
sale,  the  parties  will  enter  into  an 
Agreement  for  the  Sale  and  Purchase  of 
Real  Estate. 

11.  As  stated  above,  in  connection 
with  the  original  purchase  of  the  South 
Building  by  the  VEBA.  Commerce  has 
been  retained  to  monitor  the  terms  of 
the  Lease,  the  independent  appraisals 
required  under  the  Lease  and  the 
management  decisions  with  respect  to 
the  maintenance,  repair  and  alteration 
of  the  South  Building.  Commerce  has 
also  been  retained  by  the  VEBA. 
Panhandle  and  PEPL  to  serve  as  the 
independent  fiduciary  with  regard  to  the 
proposed  transaction  and  it  has  entered 
into  an  Independent  Fiduciary 
Agreement. 

Commerce  represents  that  in  addition 
to  serving  as  the  trustee  of  the  VEBA.  it 
serves  as  trustee  or  custodian  for  more 
than  2,000  accounts  with  total  assets 
that  are  in  excess  of  $2  billion,  of  which 
500  are  employee  benefit  plan  accounts 
that  are  covered  by  the  Act.  Commerce 
also  states  that  while  it  is  not  related  to, 
or  affiliated  with.  Panhandle.  PEPL  or 
any  of  their  affiliates,  the  only 
commercial  relationships  it  has  with 
Panhandle  are  a  "Lock  Box"  account 
that  PEPL  maintains  with  it  in  order  to 
receive  checks  for  irrigation  wells  and 
farm  taps  and  a  "Sight  Draft"  account 
for  Rights  of  Way.  Commerce  explains 
that  these  accounts  represent  less  than 
0.1  percent  of  its  total  deposits. 
Commerce  further  asserts  that  it 
understands  and  acknowledges  the 
duties,  responsibilities  and  habilities  in 
acting  as  a  fiduciary  with  respect  to  the 
VEBA. 

Commerce  represents  that  the 
proposed  transaction  is  in  the  best 
interests  of  the  VEBA  and  its 
participants  and  beneficiaries.  As  the 
independent  fiduciary.  Commerce  states 
that  it  has  reviewed  the  terms  of  the 
purchase  offer  and  it  believes  the 


"  Th«  applicanU  represent  that  Mr.  Flannagan 
will  again  be  retained  lo  review  such  information 
from  one  of  the  appraisers  of  the  Property  prior  lo 
the  closing  dale  of  the  sale  in  order  lo  ascertain 
whether  there  has  been  any  change  in  the  fair 
market  value  that  may  warrant  a  change  in  the 
purchase  price.  In  addition.  Mr.  Flanagan  will  be 
requested  by  tfie  appKcants  lo  state  that  either  the 
fair  market  valve  of  the  Property  has  not  changed  or 
set  forth  the  increased  purchase  price. 


purchase  price  is  fair  and  equitable  from 
a  financial  point  of  view  and  that  it  will 
ensure  that  benefits  continue  to 
participants  and  beneficiaries  of  the 
VEBA.  Among  the  issues  Commerce 
explains  that  it  considered  in  reviewing 
the  offer  were  the  following:  (a)  The 
timeliness  of  the  Lease  payments,  (b]  the 
attempts  by  PEPL  to  market  the  South 
Building,  (c)  the  soft  commercial  real 
estate  market  in  Kansas  City,  Missouri, 
(d)  the  illiquidity  of  the  South  Building 
and  (e)  the  fact  that  a  condition  of  PTE 
84-104  (as  embodied  in  the  Lease)  which 
grants  rePL  right  of  first  refusal  to 
match  any  vahd  third  party  offer  could 
not  be  satisfied.  Further,  based  upon  the 
above  factors,  the  purpose  of  the  VEBA. 
its  required  funding  and  benefit  levels, 
the  fact  that  the  South  Building  is  vacant 
and  that  rents  continue  to  show  a 
history  of  decUne,  Commerce  asserts 
that  the  proposed  sale  represents  an 
opportunity  for  the  VEBA  to  liquidate  an 
otherwise  illiquid  asset  at  its  current 
market  value. 

Before  forming  its  opinion  that  the 
sale  is  an  appropriate  transaction  for  the 
VEBA.  Commerce  indicates  that  it  has 
examined  the  VESA's  overall 
investment  portfolio,  considered  the 
liquidity  requirements  of  the  VEBA. 
examined  the  diversification  of  the 
VESA's  assets  in  light  of  the  proposed 
transaction  and  considered  whether  the 
proposed  transaction  complies  with  the 
VEBA's  investment  objectives  and 
policies.  As  the  independent  fiduciary. 
Commerce  agrees  to  monitor  the 
proposed  transaction  on  behalf  of  the 
VEBA. 

12.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  conditions  for  an  exemption 
under  section  408(a]  of  the  Act  because: 
(a)  The  sale  of  the  South  Building  will  be 
a  one-time  transaction  for  cash  for  the 
greater  of  the  $7,565,000  or  the  fair 
market  value  of  the  property  on  the  date 
of  the  sale;  (b)  the  sales  price  for  the 
South  Building  has  been  based  upon  its 
independently  appraised  value;  (c)  the 
VEBA  will  not  only  pay  any  real  estate 
fees  or  commissions  in  connection 
therewith;  (d)  the  sale  will  allow  the 
VEBA  to  divest  itself  of  an  illiquid 
investment;  and  (e)  Commerce,  a?, 
independent  fiduciary,  has  approved  of 
the  proposal  sale  and  will  monitor  its 
terms  on  behalf  of  the  VEBA. 

Notice  To  Interested  Persons 

Notice  of  the  proposed  exemption  will 
be  provided  to  all  interested  persons 
within  45  days  of  the  date  of  publication 
of  the  notice  of  pendency  in  the  Federal 
Register.  The  notice  will  include  a  copy 
of  the  notice  of  proposed  exemption  as 


published  in  the  Federal  Register  and  a 
statement  informing  interested  persons 
of  their  right  to  comment  on  and/or  to 
request  a  hearing  with  respect  thereto. 
The  notice  will  be  provided  to  active 
participants  and  retirees  in  the  VEBA 
through  Pipelines,  a  bimonthly 
publication.  Comments  to  the 
Department  are  due  within  45  days  of 
the  publication  of  this  notice  of 
proposed  exemption  in  Pipelines. 

FOR  FURTHER  INFORMATION  CONTACT; 

Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Sun  Bancorp.  Inc.  Retirement  PYaa  (the 
Plan)  Located  in  Selinsgrove, 
Pennsylvania  (Application  No.  I>-9005  ft 
D-9006] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  May  28, 1992,  to  the  cash  sale 
by  the  Plan  of  a  group  annuity  contract 
(the  GAC)  to  Sun  Bancorp.  Inc.  (SBI),  a 
party  in  interest  with  respect  to  the  Plan: 
provided  that  (1)  the  sale  was  a  one- 
time transaction  for  cash,  (2)  the  Plan 
received  a  purchase  price  for  the  GAC 
of  no  less  than  its  fair  marlcet  value  as  of 
the  date  of  the  sale,  and  (3)  the  Plan  did 
not  incur  any  costs  or  expenses  related 
to  the  sale. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  shall  be  effective  as  of  May  28. 
1992. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
pension  plan  with  120  participants  and 
total  assets  of  $1338,727.51  as  of 
December  31. 1991.  The  Plan  was 
originated  in  1944  by  the  Snyder  County 
Trust  Company  (the  Trust  Co.)  in 
Selinsgrove,  Pennsylvania.  In  1982,  the 
Trust  Co.  formed  SBI.  a  bank  holding 
company  which  acquired  the  Trust  Co. 
on  June  13, 1983.  After  SBI  later  acquired 
the  Watsontown  National  Bank  (the 
Bank)  in  Watsontown,  Pennsylvania,  the 
defined  benefit  plans  of  the  Trust  Co. 
and  the  Bank  were  combined  on  January 
1, 1989.  resulting  in  the  Plan.  Investment 
decisions  with  respect  to  Plan  assets  are 
made  by  the  Plan's  adminittration 
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committee  (the  Committee),  comprised 
of  one  officer  of  SBI  and  two  officers  of 
the  Trust  Co.  The  Trust  Co.  also  sen,'es 
as  trustee  of  the  Plan. 

2.  The  Conunittee  represents  that 
during  1989.  the  Trust  Co.  and  the  Bank 
determined  that  continued  maintenance 
and  sponsorship  of  the  Plan  was  too 
costly,  and  that  the  Plan  would  be 
terminated.  As  a  replacement  for  the 
Plan  a  new  defmed  contribution  plan 
was  established  effective  January  1, 
1990,  for  the  benefit  of  employees  of  the 
Trust  Co.  and  the  Bank.  Plan 
participants  were  notified  on  May  30, 
1990  of  the  intent  to  terminate  the  Plan, 
and  the  Plan  was  terminated  effective 
July  31, 1990.  The  Plan  termination  has 
been  approved  by  the  International 
Revenue  Service  (the  IRS)  in  a  letter 
dated  September  20, 1991  from  the 
district  director  of  the  IRS  in  Baltimore, 
Maryland.  The  Committee  filed  notice  of 
the  Plan  termination  with  the  Pension 
Benefit  Guaranty  Corporation  (PBGC) 
on  March  28, 1991.  The  Committee 
represents  that  PBGC  advised  that 
complete  distribution  of  Plan  benefits 
and  assets  was  required  by  May  28, 
1992,  in  order  to  preserve  Oie  July  31, 
1990  effective  termination  date.  The 
Com.mittee  has  proceeded  with 
hquidation  of  Plan  assets  and 
distribution  of  Plan  benefits  to 
participants.  The  Committee  represents 
that  at  the  time  of  the  termination,  the 
value  of  the  Plan's  assets  exceeded  the 
Plan's  liabilities.  Plan  participants  are 
given  a  choice  of  two  methods  of 
receiving  their  benefits  from  the 
terminating  Plan,  and  each  participant 
had  to  elect  to  receive  such  benefits  in 
the  form  of  (a)  a  lump-sum  distribution, 
for  "rollover"  to  the  New  Plan,  or  (b)  an 
annuity. 

3.  Amorg  the  assets  in  the  Plan  upon 
its  termindtion  was  the  GAC,  a  single 
premium  group  annuity  contract 
purchased  by  the  Conunittee  from 
Executive  Life  on  January  1,1986.  The 
Committee  purchased  the  GAC  for 
5384,907.65  to  cover  the  Plan's  past 
service  liabilities.  The  Committee 
represents  that  liquidation  of  the  GAC 
by  May  28, 1992  was  necessary  to 
complete  the  distribution  of  Plan  assets 
by  that  date.  In  order  to  obtain  sufficient 
cash  to  enable  the  "rollover" 
distributions  and  the  purchase  of  new   ,. 
annuity  contracts  for  those  participants 
so  electing,  the  Committee  directed  the 
cash  surrender  of  the  GAC  on  March  12, 
1991.  On  April  12. 1991,  prior  to  any 
payment  to  the  Plan  by  Executive  Life 
pursuant  to  the  Committee's  surrender 
of  the  GAC,  Executive  Life  was  placed 
in  conservatorship  by  the  California 
Insurance  Commissioner  (the 


Commissioner)."  The  Commissioner  is 
proceeding  with  a  plan  of  rehabilitation 
(the  Rehab  Plan)  of  Executive  Life  which 
remained  only  as  a  proposal,  and  had 
not  been  approved,  as  of  May  28, 1992. 
As  a  consequence  of  the 
conservatorship  and  the  Rehab  Plan,  the 
Committee  represents  that  Executive 
Life  assets  are  frozen  and  that  Executive 
Life  has  been  prevented  from  paying  the 
Plan  the  cash  representing  the  GAC's 
surrender  value,  pursuant  to  the 
Committee's  request.  The  Committee 
represents  that  its  application  of 
February  20, 1992  to  Executive  Life  for  a 
hardship  withdrawal  payment  of  the 
GAC's  cash  surrender  value  has  been 
denied.  In  order  to  enable  the  Plan  to 
accomplish  complete  discharge  of  Plan 
benefit  obligations  and  distribution  of 
asset  by  the  deadline  of  May  28, 1992. 
the  Trust  Co.  and  the  Bank  (the 
Employers)  arranged  for  the  GAC  to  be 
purchased  from  the  Plan  by  SBI  on  May 
28, 1992.**  The  Employers  and  SBI  are 
requesting  an  exemption  for  SBI's 
purchase  of  the  GAC  from  the  Plan, 
under  the  terms  and  conditions 
described  herein. 

4.  SBI  purchased  the  GAC  from  the 
Plan  by  paying  the  Plan  cash  in  an 
amount  determined  to  be  not  less  than 
the  GAC's  cash  surrender  value  as  of 
the  date  of  purchase.  The  Committee 
directed  an  appraisal  of  the  GAC  for  its 
fair  market  value,  by  John  G.  Hopkins, 
IV,  CPA.  RIA  (Hopkins).  Hopkins,  who 
is  executive  vice  president  of  Pension 
Consultants,  Ina  in  Harrisburg. 
Pennsylvania  represents  that  he  is 
independent  of  and  unrelated  to  the  SBI, 
except  as  a  provider  of  services  to  the 
Plan.  Hopkins  represents  that  as  of  May 
28, 1992  the  actual  value  of  the  GAC 
was  not  determinable,  under  the 
prevailing  circumstances  surrounding 
the  conservatorship.  However,  he  states 
that  he  was  able  to  determine  the 
approximate  value  of  the  GAC  as  of 
May  28, 1992,  by  referring  to  proposed 
details  of  the  developing,  but 
unapproved.  Rehab  Plan.  According  to 
Hopkins'  calculations,  based  on  the 
proposed  Rehab  Plan's  figures  relative 
to  Executive  Life's  outstanding 
contractual  obligations,  the  GAC  had  an 
approximate  value  of  $255,045.84  as  of 
May  28, 1992. 


"The  DepartmenI  notes  that  the  Committee's 
decisions  to  acquire  and  hold  the  GAC  are  governed 
by  the  fiduciary  reaponsibihty  requirements  of  Pari 
4.  Subtitle  B,  Title  I  of  the  Act.  In  this  regard,  the 
DepartmenI  herein  is  not  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  Acquisition  and  holding  of  the  GAC. 

'*  The  Committee  represents  that  approval  of  the 
Plan's  sale  of  the  GAC  to  SBI  was  required,  and  has 
been  granted,  by  the  Department  of  Banking  of  the 
Commonwealth  of  Pennsylvania. 


Pursuant  to  Hopkins'  appraisal,  SBI 
paid  the  Plan  $255,045  on  May  28, 1992, 
and  acquired  the  GAC  from  the  Plan. 
The  Committee  represents  that  the 
additional  funds  necessary  to  complete 
the  full  distribution  of  Plan  benefits  on 
May  28, 1992,  in  the  amount  of 
$85,953.81,  were  paid  into  the  Plan  by 
the  Employers  as  employer 
contributions  to  the  Plan.  The  Plan  did 
not  incur  any  expenses  with  respect  to 
the  transaction.  SBI  represents  that  its 
purchase  of  the  GAC  from  the  Man  was 
necessary  to  complete  the  distribution  of 
Plan  benefits  within  the  time  established 
by  PBGC,  and  to  prevent  hardship  and 
further  delay  in  the  receipt  by  Plan 
participants  of  their  benefits  under  the 
Plan.  All  participants  received  the  full 
amount  of  the  benefits  due  them  under 
the  Plan. 

5.  In  summary,  the  applicants 
represent  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons:  (1)  The  Plan 
received  cash  for  the  GAC  in  the 
amount  determined  to  be  not  less  than 
the  fair  market  value  of  the  GAC  as  of 
the  sale  date;  (2)  The  transaction 
enabled  by  the  Committee  to  avoid  any 
further  delay  in  distributing  the  Plan 
benefits  and  to  complete  the  Plan 
distribution  within  the  limits  established 
by  PBGC;  (3)  The  Plan  did  not  incur  any 
expenses  with  respect  to  the 
transaction;  (4)  The  Committee 
determined  that  the  Plan's  sale  of  the 
GAC  to  SBI  was  in  the  best  interests  of 
the  Participants  and  beneficiaries  of  the 
Plan;  and  (5)  All  participants  received 
the  full  amount  of  the  benefits  due  them 
under  the  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  VVillett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

TJX  Companies.  Inc.  Savings/ Profit 
Sharing  Plan,  and  TJX  Companies,  Inc. 
General  Savings/Profit  Sharing  Flan 
(together,  the  Plans)  Located  in 
Framingham,  Massachusetts 
[Application  Nos.  D-9040  &  D-9041] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  C.F.R.  part  2570,  subpart  B  (55 
FR  32836,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  residting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
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to  (1)  interest-free  loans  (the  Advances) 
to  the  Plans  by  The  TJX  Companiet.  Inc. 
(the  Employer]  with  respect  to 
guaranteed  investment  contracts 
number  1190  and  number  1307 A3A  (the 
GICs)  issued  by  Executive  Life 
Insurance  Company  of  California 
(Executive  Life);  and  (2)  the  potential 
repayment  of  the  Loans  by  the  Plans 
(the  Repayments):  provided  that  (a)  all 
terms  of  such  transactions  are  no  less 
favorable  to  the  Plans  than  those  which 
the  Plans  could  obtain  in  arm's-length 
transactions  witfi  an  unrelated  party,  (b) 
no  interest  and/or  expenses  €ire  paid  by 
the  Plans,  (c)  the  Loans  are  made  only  in 
heu  of  payments  due  from  Executive 
Life  with  respect  to  the  GICs,  (d)  the 
Repayments  are  restricted  to  the 
amounts,  if  any,  paid  to  the  Plans  by 
Executive  Life  or  other  responsible  third 
parties  with  respect  to  the  GICs  (the  GIC 
Proceeds),  (e)  the  Repayments  do  not 
exceed  the  total  amount  of  the  Loans, 
and  (f)  the  Repayments  are  waived  to 
the  extent  flie  Loan  amounts  exceed  the 
GIC  Proceeds. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  deHned  contribution 
plans  with  approximately  6.200 
participants  and  total  assets  of 
approximately  $27,698,604  as  of 
December  3t  1991.  The  assets  of  the 
Plans  are  held  and  managed  in  a  master 
trust  (the  Trust)  by  State  Street  Bank 
and  Trust  Company  of  Boston. 
Massachusetts  (the  Trustee).  Each  Plan 
provides  for  individual  participant 
accounts  (the  Accounts]  and  participant- 
directed  investment  of  the  Accounts 
among  investment  options  offered  by 
the  Trustee;  The  Plans  were  established, 
and  are  maintained,  by  the  Employer,  a 
publicly-traded  Delaware  corporation 
engaged  in  the  retail  sale  of  fashion 
apparel  with  its  principal  place  of 
business  in  Framingham.  Massachusetts. 

2.  Participant  contributions  to  the 
Plans  are  maintained  in  the  Accounts 
and  are  invested  according  to  each 
participant's  directions  into  any  of  five 
investment  fimds  (the  Funds],  including 
a  fixed  income  fund  (the  FI  Fund),  which 
includes  the  GICs  among  its  assets. 
Subject  to  certain  restrictions,  once  each 
calendar  quarter  participants  may  elect 
to  transfer  all  or  part  of  their  Account 
balances  from  one  Fund  to  another.  Six 
potential  events  under  the  Plans  require 
a  distribution  of  all  or  a  portion  of  a 
participant's  Account:  (1)  Termination  of 
employment;  (2)  minimum  distributions 
following  attainment  of  age  TOVt;  (3)  in- 
service  distribution  following  attainment 
of  age  50  V^,  or  for  hardship:  (4) 
corrective  distributions  of  excess 
contribytioiu  by  highly  compensated 
employees  undei  Motion  401(k)(8)  of  the 


Code:  (5)  loans;  and  (6)  interfund 
transfers  (collectively,  the 
Distributions). 

3.  Investment  assets  held  by  the  FI 
Fund  (PI  Assets)  include  guaranteed 
investment  contracts  issued  by  four 
insurance  companies,  including 
Executive  Ufe,  and  shares  of  a  regulated 
investment  company  investing  in  short- 
term  bonds.  The  Accounts  participating 
in  the  FI  Fund  earn  a  blended  rate  of 
interest  based  on  the  earnings  of  all  FI 
Assets.  Distributions,  except  loans,  are 
allocated  quarterly  pro  rata  among  the 
FI  Assets  on  the  basis  of  each 
investment's  accumulated  book  value.** 
The  FI  Assets  include  the  GICs.  which 
are  described  as  follows: 

>    (a)  Contract  No.  1190  (the  1987  GIC). 
purchased  from  Executive  Life  in 
January  1987,  guaranteed  an  interest 
rate  of  8.54  percent  (the  Guaranteed 
Rate)  and  was  payable  by  Executive 
Life  in  installments  on  three  maturity 
dates:  one-diird  on  December  31, 1989, 
one-half  of  the  balance  on  December  31, 
1990,  and  the  remainder  on  January  9. 
1992.  The  Trustee  states  that  the  1989 
and  1990  payments  were  made  as 
scheduled,  and  that  the  1987  GIC  had  an 
accumulated  book  value  of  $563,853.12 
as  of  December  31, 1991. 

(b)  Contract  No.  1307 A3A  (the  1989 
GIC),  purchased  from  Executive  Life  in 
January  19S9.  guaranteed  an  interest 
rate  of  9  percent  (the  Guaranteed  Rate), 
with  a  maturity  date  of  January  3. 1993. 
The  Trustee  states  that  the  1989  GIC  had 
an  accumulated  book  value  of 
$2,884,887.84  as  of  December  31. 1991. 

Under  the  terms  of  the  GICs, 
withdrawals  by  the  Plan  prior  to  the 
GICs"  matTirity  dates  (the  Withdrawals) 
are  authorized  to  fund  Distributions 
with  respect  to  Accounts  invested  in  the 
FI  Fund.  The  Trustee  represents  that,  as 
of  December  31. 1991.  the  GICs 
represented  approximately  20  percent  of 
tiie  FI  Assets,  and  approximately  12 
percent  of  the  Plans'  total  assets. 

4.  On  April  11. 1991  Executive  Life 
was  placed  into  conservatorship  by  the 
California  Insurance  Commissioner. ' ' 


'    '  >  The  applicant  represenU  tiial  the  accumulBled 
book  value  of  an  FI  Astet  is  equal  to  the  total 
premram  deposits  made  under  the  Asset  plus 
accnicd  iatereat  «l  ^  rate  guaranteed  by  the  Asset 
less  any  withdrawals  made  pursuant  to  dte  tenna  of 
the  AmcL 

'*  The  Department  notes  that  the  dedsUuu  to 
acquire  and  hold  the  ClCs  are  governed  by  the 
fiduciary  respoiwibiiity  lequiiementa  of  Pari  4, 
S«d)titl«  a  Title  I  of  the  Act  in  this  propoaed 
exemption,  the  Oepartineat  u  not  ptupoatng  reiief 
for  any  violationa  of  Part  4  which  may  have  ahaeo 
as  a  result  of  the  acquisition  and  holding  of  the 
GICs. 


The  Employer  represents  that  Executive 
Life  ceased  payments  on  contracts  such 
as  the  GICs  upon  the  commencement  of 
the  conservatorships.  Under  a  proposed 
rehabilitation  plan  for  Executive  Life 
(the  Rehab  Plan)  announced  January  13, 
1992,  the  California  Insurance 
Commissioner  indicated  that  the  Rehab 
Plan  would  occur  over  three  to  five 
years,  and  possibly  longer.  The 
Employer  represents  that  Executive  Life 
failed  to  make  payment  upon  the  final 
maturity  of  the  1987  GIC  on  January  9. 
1992,  and  that  under  the  prevailing 
circimistances  it  is  doubtful  that 
Executive  Life  will  make  timely  payment 
to  the  FI  Fund  upon  maturity  of  the  1989 
GIC  or  for  Withdrawals  under  either  of 
the  GICs.  The  Employer  desires  to  take 
action  with  respect  to  the  Plans' 
investments  in  the  GICs  which  will 
place  the  Plans  in  the  same  financial 
position  as  if  Executive  Life  were  able  to 
meet  its  obligations  under  the  GICs. 
while  ensuring  preservation  of  the  Plan's 
rights  of  recovery  from  Executive  Life  or 
any  sources  making  payments  on  behalf 
of  Executive  Life.  In  order  to  accomplish 
these  objectives,  and  to  protect  the 
affected  Plan  participants  from  any 
adverse  effects  of  continued 
nonpayment  on  the  GICs  and  possibly 
prolonged  Rehab  Plaa  the  Employer 
proposes  the  Advances  as  interest-free 
loans  to  the  Plans,  at  such  times  and  in 
such  amoimts  as  Withdrawals  would  be 
permissible  imder  the  terms  of  the  GICs. 
An  exemption  is  requested  by  the 
Employer  to  permit  the  Advances  under 
the  terms  and  conditions  described 
herein. 

5.  The  Advances  will  be  made 
purstiant  to  a  written  agreement 
between  the  Employer  and  the  Trust 
(the  Agreement)  embodying  all  terms  of 
the  extension  of  credit  and  its 
r^>ayment  The  Agreement  provides 
that  if.  at  any  time.  Executive  Life  fails 
to  pay  to  the  Plans  any  amounts  due  as 
Withdrawals  in  accordance  with  the 
terms  of  the  GICs.  then  the  Employer 
will  advance  to  the  Plans  the  difference 
between  the  amount  due  to  the  Plans 
under  the  GICs  and  the  amount  paid  to 
the  Plans,  if  any,  when  such  payment  is 
due  under  the  GICs.  Interest  will 
continue  to  be  earned  by  the  Accounts 
on  the  amounts  attributable  to  the  Plans' 
investments  in  the  GICs  at  the  following 
rates  (the  Credit  Interest):  (a)  through 
the  maturity  dates  of  the  GICs,  at  the 
Guaranteed  Rates;  (b)  from  the  maturity 
dates  until  the  date  of  approval  of  the 
Rehab  Plan,  at  an  interim  rate  (defined 
as  the  five-year  Treasury  Bill  rate, 
determined  as  of  the  last  business  day 
of  the  calendar  year  precedii^  the 
calendar  year  for  which  interest  is  being 


27800 


Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Notices 


credit,  minus  75  basis  points]:  and  (c] 
following  the  approval  of  the  Rehab 
Plan,  at  the  rate  specified  in  the  Rehab 
Plan. 

In  addition  to  the  Advances  in  lieu  of 
Withdrawals  under  the  GICs,  the 
Agreement  provides  for  a  final  Advance 
to  the  Plan  (the  Final  Advance)  no  later 
than  ninety  days  after  the  Trust  has 
received  all  available  proceeds  with 
respect  to  the  GICs  under  the  Rehab 
Plan.  If.  in  the  final  resolution  of  the 
Executive  Life  conservatorship,  the 
Trust  receives  an  aggregate  amount  from 
or  on  behalf  of  Executive  Life  which  is 
less  than  the  total  amounts  then  due 
imder  the  GICs.  including  principal  and 
Credit  Interest,  then  the  Employer  will 
make  the  Final  Advance  in  the  amount 
of  this  deficiency,  reduced  by  the  sum  of 
all  previous  Advances,  including 
deemed  earnings  thereon. 

Repayment  of  the  Advances  under  the 
Agreement  is  limited  to  payments  made 
to  the  Plans  pursuant  to  the  GICs  by 
Executive  Life  or  by  aiiy  conservator, 
trustee  or  other  person  performing 
similar  functions  with  respect  to 
Executive  Life,  or  by  any  state  guaranty 
fund  or  other  person  or  entity,  other 
than  the  Employer,  acting  as  a  surety  or 
insurer  with  respect  to  Executive  Life. 
No  other  assets  of  the  Plans  will  be 
available  for  repayment  of  the 
Advances.  If  payments  by  or  on  behalf 
of  Executive  Life  are  not  sufficient  to 
repay  fully  the  Advances,  the 
Agreement  provides  that  the  Employer 
will  have  no  recourse  against  the  Plans, 
or  against  any  participants  or 
beneficiaries  of  the  Plans,  for  the  unpaid 
amount.  To  the  extent  the  Plans  receive 
amounts  with  respect  to  the  GICs  from 
or  on  behalf  of  Executive  Life  in  excess 
of  the  total  amount  of  Advances,  such 
additional  amounts  will  be  retained  by 
the  Plans  and  allocated  among  the 
accounts  of  participants  in  the  FI  Fund. 

With  respect  to  any  payment  pursuant 
to  the  GICs  received  by  the  Plans  at  a 
time  when  no  payment  is  scheduled 
under  the  GICs,  the  Agreement  provides 
that  such  payment  shall  be  applied  (1) 
first  to  reduce  the  accumulated  book 
value  of  the  GICs,  and.  after  the 
accumulated  book  value  of  the  GICs  has 
been  reduced  to  zero,  (2)  then  to 
repayment  of  Advances  under  the 
Agreement.  Payments  received  by  the 
Plan  with  respect  to  the  1987  Contract 
and  the  1989  Contract  shall  be 
accounted  for  separately. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 
The  Advances  will  preserve  the  Plans' 
rights  with  respect  to  the  GICs  and 
enable  the  Plans  to  maintain  the  same 


financial  position  which  would  result 
from  timely  payment  of  Withdrawals 
under  the  GICs  by  Executive  Life;  (2) 
The  Plans  will  pay  no  interest  or  incur 
any  expenses  with  respect  to  the 
Advances;  (3)  Repayment  of  the 
Advances  will  be  restricted  to  payments 
by  or  on  behalf  of  Executive  Life  with 
respect  to  the  GICs  and  no  other  Plans 
assets  will  be  involved  in  the 
transactions:  and  (4)  Repayment  of  the 
Advances  will  be  waived  to  the  extent 
the  Plans  recoup  less  from  or  on  behalf 
of  Executive  Life  on  the  disposition  of 
the  GICs  than  the  total  amount  of  the 
Advances. 

FOR  FUltTMER  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department  (202) 
523-8881.  (This  is  not  a  toU-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(l)The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and /or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404  (a)(1)(b)  of  the  act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted,  under  section  408(a]  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted  will  be  supplemental  to,  and  not 
in  derogation  of,  any  other  provisions  of 
the  Act  and/or  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 


(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  expreaii 
condition  that  the  material  facts  and 
representations  contained  in  each   . 
application  are  true  And  complete,  and 
that  each  application  accurately        ( 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  17th  day  of 
|une.  199Z 
Ivan  Strasfeld, 

Director  of  Exemption  Determinotiona, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
|FR  Doc.  92-14625  Filed  d-19-«2;  a45  »m| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*:  (92-40)) 

Intent  to  Grant  a  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  intent  to  grant  an 
exclusive  patent  license. 

SUMMARY:  NASA  intends  to  grant  Alton 
Ochsner  Medical  Foundation,  having  its 
headquarters  in  New  Orleans. 
Louisiana,  an  exclusive,  royalty-bearing, 
revocable  license  to  practice  U.S.  Patent 
Application  Serial  No.  07/842,956 
entitled  Digital  Data  Registration  and 
Differencing  Compression  System.  U.S. 
Patent  Application  Serial  No.  07/842,956 
pertains  to  a  method  of  digitally 
subtracting  a  reference  X  ray  from  a 
normal  X  ray  in  order  to  transmit  the 
normal  X  ray  more  efficiently.  The 
patent  license  will  be  for  a  hmited 
number  of  years  and  will  contain 
appropriate  terms  and  conditions  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  1245.200 
et  seq.  NAS  will  grant  the  patent  license 
in  accordance  with  its  licensing 
regulations  unless  the  Director  of  Patent 
Licensing  receives  written  objections  to 
the  grant,  together  with  any  supporting 
documentation,  within  60  days  of  the 
-  date  ofjhis  notice.  The  Director  of 
Patent  Licensing  will  review  all  written 
objections  to  the  grant  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  license. 
dates:  Written  objections  to  this 
proposed  license  grant  must  be  received 
by  August  21. 1992. 

ADDRESSES:  Written  objections  should 
be  sent  to:  National  Aeronautics  and 
Space  Administration.  Code  GP, 
Washington.  DC  20546. 
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FOR  FURTHER  INFORMATtON  CONTACT: 

Mr.  Harry  Lupuloff  at  (202)  453-2430. 

Dated:  June  15. 1992. 
Edward  A.  Frankle, 
Genera!  Counsel. 
(FR  Doc.  92-14582  Filed  6-19-92;  8:45  am] 

BILUNO  CODE  75tO-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  Office  of 
Management  and  Budget  Review  of 
information  collection. 

summary:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  50.72  and  50.73, 
Proposed  Minor  Rulemaking  to  Modify 
Operating  Reactor  Event  Reporting 
Requirements. 

3.  The  form  number  if  applicable: 
NRC  Forms:  366.  366A.  and  366B. 

4.  How  often  the  collection  is 
required:  On  Occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  of  Operating  Licenses 
for  Commercial  Nuclear  Power  Plants. 

6.  An  estimate  of  the  number  of 
responses:  It  is  estimated  that  annually 
this  rulemaking  would  eliminate  the 
notification  of  150  events  under  §  50.72, 
and  the  submittal  of  150  LERs  under 

§  50.73. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request-  It  is  estimated 
that  annually  this  rulemaking  would 
eliminate  37  hours  of  reporting  under 

S  50.72  and  7.500  hours  of  reporting 
under  §  50.73. 

8.  Section  3504(h).  Public  Law  9&-511 
applies:  Applicable. 

9.  Abstract:  This  rulemaking  would 
eliminate  notification  requirements 
under  §  50.72  and  LER  submittal  under 
§  50.73  for  certain  invalid  engineered 
safety  feature  (ESP)  actuations  that  are 
of  no  safety  significance. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW..  Lower  Level,  Washington, 
DC. 


Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs  (3150-0011  and  - 
0104),  NEOB-3019.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda.  Maryland  this  12th  day 
of  June  1992. 

For  the  Nuclear  Regulatory  Commigsion. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  In  for/ration 
Resources  Management. 
(FR  Doc.  92-14603  Filed  6-19-92:  8:45  am] 
BIUJNG  CODE  7S9(H>1-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACnON:  Notice  olf  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  information  collection: 
10  CFR  50.36.  50.44.  50.59,  50.71,  and 
20.1906b,  Revision  of  Regulations  to 
Reduce  the  Regulatory  Burden  on 
Nuclear  Licensees. 

3.  The  form  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  FSAR  Update  and  Facility 
Design  Change  Reports — reduce 
frequency  of  reporting  from  annual  to 
once  per  refueling  outage:  Radiological 
Effluent  Report — reduce  the  frequency 
of  updating  from  semiannual  to  annual. 

5.  Who  will  be  required  or  asked  to 
report:  This  rulemaking  would  relax  the 
reporting  burden  for  nuclear  power 
reactor  licensees  and  certam  materials 
licensees. 

6.  Estimate  of  the  number  of 
responses:  It  is  estimated  that  annually 
this  rulemaking  would  eliminate  186 
responses  for  nuclear  power  reactors 
and  the  generation  of  30,000  records  for 
certain  materials  licensees. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Burden 
reduction  as  follows:  Part  50—38.680 


hours  for  nuclear  power  reactor 
licensees  (average  208  hours  per 
response);  and  material  licensees  under 
part  20—30.000  hours  (1  hour  per 
record). 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  reduce  the 
regulatory  burden  imposed  on  nuclear 
power  reactor  and  material  licensees  in 
the  spirit  of  a  request  from  the  President 
of  the  United  States,  dated  January  28. 
1992.  to  reduce  the  burden  of 
governmental  regulation  to  ensure  the 
regulated  community  is  not  subject  to 
duplicative  or  inconsistent  regulation. 
This  rulemaking  reduces  the  regulatory 
burden  imposed  on  the  public  in  the 
following  five  areas; 

(1)  Under  10  CFR  50.71.  licensees  may. 
in  lieu  of  an  annual  submission,  choose 
to  provide  FSAR  updates  once  per 
refueling  outage; 

(2)  Under  10  CFR  50.59,  licensees  may, 
in  lieu  of  an  annual  update,  provide 
design  change  reports  once  per  refueling 
outage; 

(3)  Under  10  CFR  50.44,  50.46,  and 
appendix  K  to  part  50,  licensees  may  use 
ZIRLO  as  well  as  zircaloy  cladding, 
eliminating  the  need  to  request  an 
exemption: 

(4)  Under  10  CFR  50.36a.  licensees 
may,  in  lieu  of  a  semiannual  submission, 
submit  radiological  effluent  reports 
annually;  and 

(5)  10  CFR  20.1906(b)  reduces  the 
monitoring,  and  therefore  the  need  to 
record  information,  for  certain  packages 
containing  radioactive  material  in  the 
form  of  a  gas  or  in  special  form  as 
defined  in  10  CFR  71.4. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW..  Lower  Level.  Washington. 
DC  20555. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs  (3150-0011  and  0014), 
NEOB  3019,  Office  of  Management  and 
Budget.  Washington.  E)C  20503. 

Comments  can  also  be  communicated 
by  telephone  at  (202)  395-3085. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (303)  492-6132. 

Dated  at  Bethesda.  Maryland,  this  ISth  day 
of  June  1992. 
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For  the  U.S.  Nuclear  Regulatory 
Commission. 
G«rald  F.  Cnnford, 

Designated  Senior  Official  for  Information 
Resources  Management 
[FR  Doc.  92-14604  Filed  ft-19-92;  8:45  am] 

MLUNQ  COM  7SS0-01-M 


Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW,  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 
published  May  21. 1992  {57  FR  21676). 
Those  meetings  that  are  firmly 
scheduled  have  had,  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  13  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (*)  will  b€ 
closed  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8:30  a.m.  and  .ACRS 
Subcommittee  and  ACNW  Working 
Group  meetings  usually  begin  ai  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  the  July  1992  ACRS  and  ACNW  full 
Committee  meetings  can  be  obtained  by 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the 
Committees  (telephone:  301/492-4600 
(recording)  or  301/492-7288,  Attn: 
Barbara  Jo  White)  between  7:30  api. 
and  4:15  p.m..  Eastern  Time. 


ACRS  Subcommittee  Meetings 

Thermal  Hydraulic  Phenomena,  June 
23-24, 1992,  Bethesda.  MD.  The 
Subcommittee  will  continue  its  review 
of  the  Westinghouse  Electric 
Corporation's  and  the  NRC  staffs 
proposed  test  programs  for  support  of 
the  AP600  passive  plant  design 
certification  effort.  Portions  of  this 
meeting  may  be  closed  to  discuss 


Proprietary  Information  applicable  to 
this  matter. 

Severe  Accidents.  June  25, 1992, 
Bethesda,  MD.  The  Subcommittee  will 
continue  the  discupsion  of  NUREG-1365, 
Severe  Accident  Research  Program  Plan. 

/oint  Plant  License  Renewal  and 
Materials  and  Metallurgy,  July  7, 1992. 
Bethesda,  MD.  The  Subcommittees  will 
discuss  the  proposed  Standard  Review 
Plan  for  License  Renewal  and  an 
associated  draft  Regulatory  Guide  on 
the  Form  and  Content  of  a  License 
Renewal  Application,  and  the  proposed 
Branch  Technical  Position  on  Reactor 
Component  Fatigue  Considerations  for 
License  Renewal. 

Auxiliary  and  Secondary  Systems, 
July  8, 1992,  Bethesda,  MD,  8:30  a.m.-12 
Noon.  The  Subcommittee  will  discuss 
the  proposed  resolution  of  Generic  Issue 
106,  "Piping  and  Use  of  Highly 
Combustible  Gases  in  Vital  Areas." 

Control  and  Electrical  Power 
Systems,  July  8, 1992  (tentative). 
Bethesda.  MD,  1  p.m.-4  p.m.  The 
Subcommittee  will  review  the  proposed 
Supplement  1  to  Generic  Letter  83-28. 
"Required  Actions  Based  on  Generic 
Implications  for  Salem  ATWS  Events," 
and  an  associated  Differing  Professional 
Opinion  filed  by  Charles  Morris,  NRC 
Office  of  Nuclear  Reactor  Regulation 
(NRR). 

Planning  and  Procedures.  July  8. 1992, 
Bethesda,  MD.  1  p.m,-4  p.m.  The 
Subcommittee  will  discuss  proposed 
ACRS  activities  and  related  matters. 
Qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS  will  also 
be  discussed.  Portions  of  this  meeting 
will  be  closed  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ad  Hoc  Subcommittee  on  Separate 
and  Independent  Requirements,  July  28, 
1992,  Bethesda,  MD— CANCELLED. 

Advanced  Boiling  Water  Reactors. 
July  28, 1992  (tentative),  Bethesda,  MD. 
The  Subcommittee  will  di.'jcuss  control 
building  flooding,  adequacy  of  physical 
separation,  protection  of 
environmentally  sensitive  equipment, 
and  the  adequacy  of  the  treatment  of  the 
GE  ABWR  Reactor  Water  Cleanup 
System  in  the  GE  Standard  Safety 
Analysis  Report.  In  addition,  the 
Subcommittee  will  discuss  the 
relationship  of  these  items  to  the 
proposed  Inspections,  Tests,  Analysis, 
and  Acceptance  Criteria  (ITAAC). 

Improved  Light  Water  Reactors,  July 
29, 1992  (tentative),  Bethesda.  MD.  The 
Subcommittee  will  review  the  Draft 
Safety  Evaluation  Report  (DSER)  of  the 
EPRI's  Requirements  Document  for  the 
passive  plant  designs.  Joint  Decay  Heat 


Removal  Systems/Advanced  Boiling 
Water  Reactors,  August  5, 1992. 
Bethesda.  MD.  The  Subcommittees  will 
discuss  Inspections.  Tests,  Analysis,  and 
Acceptance  Criteria  (ITAAC)  for 
selected  systems  related  to  GE  ABWR 
Planning  and  Procedures,  August  5, 
1992.  Bethesda,  MD  (3  p.m.-5:30  p.m.). 
The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS 
will  also  be  discussed.  Portions  of  this 
meeting  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ad  Hoc  Subcommittee  on  Separate 
and  Independent  Requirements.  August 
19, 1992.  Bethesda,  MD.  The  Ad  Hoc 
Subcommittee  will  discuss  the  key 
technical  issue  on  Separation  and 
Independence  Requirements  for  Safety 
Trains. 

Computers  in  Nuclear  Power  Plant 
Operations,  August  20-21, 1992, 
Bethesda.  MD.  The  Subcommittee  will 
continue  its  review  of  hardware  and 
software  issues  for  digital  I&C  systems. 
National  experts  will  discuss  software 
design  concepts  including  safety, 
reliability,  fault-tolerance,  formal 
methods,  and  verification  and 
validation. 

Computers  in  Nuclear  Power  Plant 
Operations.  September  22, 1992, 
Bethesda,  MD.  The  Subcommittee  will 
host  a  special  international  meeting  to 
hear  directly  from  manufacturers  in 
Germany,  France,  Japan,  U.K.,  Sweden, 
and  Canada  about  advanced 
developments  in  digital  I&C  systems. 
Advanced  Boiling  water  Reactors. 
September  23, 1992,  Bethesda,  MD.  The 
Subcommittee  will  review  the  Final 
Safety  Evaluation  Report  (FSER)  for  the 
GE  ABWR  design. 

Advanced  Pressurized  Water 
Reactors.  October  7, 1992,  Bethesda, 
MD.  The  Subcommittee  will  continue  its 
review  of  the  ABB  CE  System  80  + 
Design  Certification.  Topics  being 
proposed  for  discussion  include: 
Engineered  Safety  Feature  Systems;  and 
incorporation  of  the  requirements 
resulting  from  the  resolution  of  USIs  and 
GSIs  in  to  the  System  80+  design. 

Advanced  Boiling  Water  Reactors. 
October  21. 1992,  Bethesda,  MD.  The 
Subconmiittee  will  continue  its  review 
of  the  Final  Safety  Evaluation  Report 
(FSER)  for  the  GE  ABWR  design.  - 

ACRS  Full  Committee  Meetings 

387th  ACRS  Meeting.  July  9-11, 1992, 
Bethesda,  MD.  Items  are  tentatively 
scheduled. 
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A.- Policy  Issues  for  the  Certification 
of  Evolutionary  and  Passive  Plant 
Designs — Review  and  comment  on 
technical  and  policy  issues  identified  by 
the  NRC  staff  which  are  applicable  to 
the  certification  of  evolutionary  and  > 
passive  plant  designs  and  on  the 
proposed  staff  positions  for  resolution  of 
these  issues.  Representatives  of  the  NRC 
staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

*B.  Reactor  Safety  Research — Review 
and  comment  on  a  proposed  revision  to 
the  NRC  Severe  Accident  Research 
program  Plan  (NUREG-1385)  to  update 
the  program  consistent  with  regulatory 
developments.  Representatives  of  the 
NRC  staff  will  participate,  as 
appropriate. 

C.  Pilot  Simulator  Examination 
Program — Briefing  by  representatives  of 
the  NRC  staff  regarding  results  of  the 
pilot  program  for  using  nuclear  plant 
simulators  in  operator  requalification 
examination. 

D.  Emergency  Response  Plan — 
Briefing  by  representatives  of  the  NRC 
staff  regarding  the  recent  demonstration 
of  emergency  response  plan  at  the 
Pilgrim  nuclear  power  station. 
Representatives  of  the  licensee  will 
participate,  as  appropriate. 

E.  Inspections,  Tests.  Analysis  and 
Acceptance  Criteria  (ITAAC} — ^Briefing 
by  members  of  the  NRC  staff  and 
discussion  of  the  status  of  the  ITAAC 
program  and  plans  for  its 
implementation. 

F.  EPRJ  Requirements  for 
Evolutionary  L  WRs — Review  and  report 
on  the  NRC  staff  Safety  Evaluation 
report  regarding  EPRI  proposed 
requirements  for  evolutionary  light- 
water  reactors.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

G.  Meeting  with  Director,  NRC  Office 
for  Analysis  and  Evaluation  of 
Operational  Data  (AEOD)— Meeting 
and  discussion  with  the  Director.  NRC/ 
AEOD  to  discuss  items  of  mutual 
interest,  including; 

•  Use  of  "expert  systems"  in  the 
accident  management  process 

•  Use  of  nuclear  plant  simulators  by 
the  NRC/recent  upgrade  of  simulators  at 
Chattanooga  training  facility 

•  Status  of  the  Emergency  Response 
Data  System  (ERDS)  implementation 

H.  Generic  Issue  106,  Piping  and  Use 
of  Highly  Combustible  Gases  in  Vital 
Areas — Review  and  comment  on 
proposed  NRC  staff  resolution  of  this 
generic  issue.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

*I.  Integral  System  Testing  for  the 
Westinghouse  AP600  Design — Review 
and  comment  on  proposed  integral 


systems  testing  programs  for  this 
standardized  nuclear  power  plant. 
Representatives  of  the  applicant  and  the 
NRC  staff  will  participate,  as^ 
appropriate. 

J.  Common-Mode  Failure  Events 
(tentative) — Briefing  and  discussion  of 
insights  gained  from  an  analysis  of 
selected  common-mode  failure  events  at 
nuclear  facilities.  Representatives  of  the 
NRC  staff  will  participate,  as 
appropriate. 

K.  Prioritization  of  Generic  Safety 
Issues — Briefing  and  discussion 
regarding  use  of  a  matrix  by  NRC  to 
prioritize  generic  issues  taking  into 
account  the  Safety  Goal  Policy. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

L.  Reactor  Component  Fatigue 
Considerations  for  License  Renewal — 
Review  and  comment  on  proposed  NRC 
Branch  Technical  Position  on 
component  fatigue  considerations  for 
license  renewal.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

M.  Standard  Review  Plan  for  License 
Renewal — Review  and  comment  on  the 
proposed  NRC  Standard  Review  Plan 
for  License  Renewal  and  an  associated 
draft  Regulatory  Guide  on  the  Form  and 
Content  of  a  License  Renewal 
Application.  Representatives  of  the  NRC 
staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

N.  Future  ACRS  Activities — Discuss 
topics  proposed  for  consideration  by  the 
full  Committee. 

O.  Reconciliation  of  ACRS 
Comments/Recommendations — Discuss 
response  from  NRC  Executive  Director 
for  Operations  regarding  the  NRC  staff 
position  and  plans  to  deal  with  ACRS 
comments  and  recommendations  on 
regulatory  matters. 

*P.  Appointment  of  ACRS  Members — 
Discuss  qualifications  of  candidates 
proposed  for  appointment  to  the 
Committee. 

Q.  ACRS  Subcommittee  Activities — 
Reports  and  discussion  regarding  the 
status  of  designated  subcommittee 
activities,  including  the  conduct  of 
committee  business. 

*R.  Miscellaneous  Matters — Discuss 
matters  which  were  not  Completed  at 
previous  meetings  as  time  and 
availability  of  information  permit. 

388th  ACRS  Meeting.  August  6-8. 
1992,  Bethesda,  MD.  Agenda  to  be 
announced. 

389th  ACRS  Meeting,  September  10- 
12. 1992.  Bethesda.  MD.  Agenda  to  be 
announced. 

390th  ACRS  Meeting,  October  8-10. 
1992,  Bethesda,  MD.  Agenda  to  be 
announced. 


391st  ACRS  Meeting,  November  5-7. 
1992,  Bethesda,  MD.  Agenda  to  be 
announced. 

392nd  ACRS  Meeting.  December  10- 
12. 1992,  Bethesda.  MD.  Agenda  to  be 
announced. 

ACNW  Full  Committee  and  Working 
Group  Meetings 

44th  ACNW  Meeting,  June  25. 1992, 
Kennewick,  WA.  1  p.m.-5  p.m.  Items  are 
tentatively  scheduled. 

A.  Address  the  request  from 
Chairman  Selin  made  on  April  24. 1992, 
for  a  supplemental  report  regarding  a 
systems  analysis  approach  for  reviewing 
the  overall  HLW  management  and 
disposal  program. 

B.  Hear  a  report  from  the  ACNW 
Working  Group  Chairman  on  a  recent 
meeting  in  which  the  NRC  staff 
presented  the  results  of  its  review  of 
DOE'S  Early  Site  Suitability  Evaluation. 
A  report  on  this  topic  by  the  Committee 
is  expected. 

C.  Hear  a  briefing  regarding  the  status 
of  remedial  actions  at  the  Hanford  site. 

D.  Hear  a  briefing  and  hold 
discussions  regarding  in  situ  vitrification 
programs. 

E.  Discuss  and  consider  a  draft  report 
concerning  progress  on  the  DOE's  Site 
Characterization  plan  for  the  proposed 
high-level  waste  repository, 
complementary  study  plans,  and  DOE's 
efforts  to  resolve  the  issues  raised  in  the 
NRC  staffs  Site  Characterization 
Analysis. 

F.  Discuss  anticipated  and  proposed 
Committee  activities,  future  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during  previous 
meetings  as  time  and  availability  of 
information  permit. 

45th  ACNW  Meeting.  July  30-31, 1992. 
Bethesda.  MD — Agenda  to  be 
announced. 

46th  ACNW  Meeting.  August  13-14. 
1992,  Bethesda,  MD— Deferred  until 
September  24-25, 1992. 

ACNW  Working  Group  on 
Performance  Assessment,  September  23. 
1992,  Bethesda,  MD.  The  Working  Group 
will  discuss  the  status  of  the  DOE's 
Total  System  Performance  Assessment. 
Also,  this  Group  will  discuss  the 
progress  of  Phase  2  of  the  HLW  Iterative 
Performance  Assessment  effort  by  NRC. 

46th  ACNW  Meeting.  September  24- 
25, 1992,  Bethesda.  MD — Agenda  to  be 
announced. 

ACNW  Working  Group  on 
Inadvertent  Human  Intrusion  Related  to 
the  Presence  of  Natural  Resources  at  a 
High-Level  Waste  Repository  Site. 
October  20. 1992,  Las  Vegas.  NV.  The 
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Working  Group  will  discusa 
methodologies  for  the  assessment  of  the 
potential  for  natural  resources  at  the 
proposed  high-level  waste  repository 
site  at  Yucca  Mountain.  The  relationship 
between  such  resources  and  the 
potential  for  human  intrusion  will  be 
emphasized. 

47th  ACNW  Meeting.  October  21-23. 
1992.  Las  Vegas,  NV — Agenda  to  be 
announced. 

ACNW  Working  Group  on  the  Impact 
of  Long-Range  Climate  Change  in  the 
Area  of  the  Southern  Basin  and  Range, 
November  18. 1992,  Bethesda.  MD.  The 
Working  Group  will  discuss  the 
historical  evidence  and  the  potential  for 
climate  changes  in  the  Southern  Basin 
and  Range  and  the  impact  of  climate 
change  on  natural  processes  affecting 
the  performance  of  the  proposed  high- 
level  waste  repository  at  Yucca 
Mountain. 

48th  ACNW  Meeting.  November  19- 
20, 1992.  Bethesda,  Ml>— Agenda  to  be 
announced. 

49th  ACNW  Meeting.  December  17- 
18, 1992,  Bethesda.  MD— Agenda  to  be 
announced. 

Dated:  June  16, 1992. 
John  C  Hoyis. 

Advisory  Committee  Management  Officer. 
[FR  Doc  92-14601  Filed  6-19-92;  &45  am] 
WUJNO  cooc  7$ao-oi-«i 


[Docket  No.  50-320] 

General  Public  Utilities  Nuclear  Corp. 
Exemption 

I 

GPU  Nuclear  Corporation,  {the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-73.  which 
had  authorized  the  operation  of  the 
Three  Mile  Island  Nuclear  Station.  Unit 
2  (TMI-2)  at  power  levels  up  to  2772 
megawatts  thermal.  The  facility,  which 
is  located  in  Londonderry  Towrnship. 
Dauphin  County.  Pennsylvania,  is  a 
pressurized  water  reactor  previously 
used  for  the  commercial  generation  of 
electricity. 

By  Order  for  Modification  of  License, 
dated  ]uly  20, 1979.  the  licensee's 
authority  to  operate  the  facility  was 
suspended  and  the  licensee's  authority 
was  limited  to  maintaining  the  facility  in 
the  shutdown  cooling  mode  (44  FR 
45271).  By  further  Order  of  the  Director. 
Office  of  Nuclear  Reactor  Regulation, 
dated  February  11. 1980,  a  new  set  of 
formal  license  requirements  was 
imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the  safe, 
stable,  long-term  cooling  condition  of 
the  facility  (45  FR  11292).  These  license 


conditions  and  those  imposed  by 
subsequent  orders  were  formally 
incorporated  into  the  TMI-2  license  on 
January  27, 1987.  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

n 

Section  (a)  of  10  CFR  70.24  requires 
that  each  licensee  authorized  to  possess 
special  nuclear  material  (SNM)  shall 
maintain  in  each  area  where  such 
material  is  handled,  used,  or  stored,  an 
appropriate  criticality  monitoring 
system.  Section  (a)(1)  of  10  CFR  70.24 
requires  that  coverage  of  all  such  areas 
at  TMI-2  shall  be  provided  by  two 
criticality  detectors. 

By  letter  dated  May  21. 1987.  GPU 
Nuclear  requested  an  exemption  from 
this  requirement  for  TMl-2  SNM  sample 
storage  areas.  Specifically  the  licensee 
proposed  to  handle  and  store  SNM 
samples  without  having  the  two 
criticality  monitoring  systems  required 
by  10  CFR  70.24.  Such  exemptions  may 
be  authorized  pursuant  to  10  CFR  70.24. 
provided  that  the  licensee  has  shown 
that  good  cause  exists  for  the 
exemption.  In  particular.  Revision  2  of 
Regulatory  Guide  8.12  "Criticality 
Accident  Alarm  Systems,"  October  1988. 
states  that  it  is  appropriate  to  request  an 
exemption  from  10  CFR  70.24  if  an 
evaluation  determines  that  a  potential 
for  criticality  does  not  exist,  as  for 
example  where  the  quantities  or  form  of 
special  nuclear  material  make  criticality 
practically  impossible  or  where 
geometric  spacing  is  used  to  preclude 
criticality. 

The  licensee  has  previously 
demonstrated  in  "Ex-RCS  Criticality 
Safety"  TPO/TMI-132.  November  1985. 
that  the  minimum  critical  mass  has  been 
conservatively  calculated  to  be  93  Kg  for 
the  maximally  enriched  fuel  used  at 
TMI-2.  The  NRC  staff  has  confirmed  the 
hcensee's  evaluation.  This  has  been 
documented  most  recently  in  the  staffs 
"Technical  Evaluation  of  TMI-2  Post- 
Defueling  Monitored  Storage."  February 
1992.  The  licensee  has  applied  an 
additional  25  percent  mass  conservatism 
and  derived  an  administrative  safe  fuel 
mass  limit  of  70  Kg.  The  hcensee 
proposes  to  limit  storage  of  SNM  in  any 
storage  area  to  less  than  70  Kg  and  to 
use  criticality  safe  storage  containers  for 
ail  storage  of  SNM.  Additionally,  the 
licensee  has  placed  geometric  limits 
requiring  a  minimum  separation 
distance  of  either  12  feet  of  air  or  1  foot 
of  concrete  between  SNM  storage  areas. 
The  NRC  staff  finds  this  acceptable.  The 
limitations  on  spacing  of  adjacent  SNM 
storage  areas  will  preclude  neutronic 
interaction  between  any  of  the  storage 


areas.  The  staflhas  also  required  that 
all  storage  containers  be  criticality  safe 
by  design. 

Since  the  stored  SNM  will  be 
criticality  safe  by  the  use  of  mass  limits 
and  geometric  spacing,  we  conclude  that 
the  licensee's  request  for  and  exemption 
from  the  requirements  of  10  CFR  70.24 
with  respect  to  storage  of  SNM  samples 
is  acceptable  and  should  be  granted. 

in 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
70.24(d)  good  cause  exists  for  the 
granting  of  this  exemption.  In 
accordance  with  10  CFR  70.14 
exemption  from  the  requirements  of  10 
CFR  70.24  is  authorized  by  law  and 
granting  the  exemption  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  in  the 
public  interest. 

Accordingly,  the  Conunission  hereby 
grants  exemption  from  the  requirements 
of  10  CFR  70.24.  criticality  accident 
requirements  for  SNM  storage  areas  at 
Three  Mile  Island.  Unit  2.  Pursuant  to  10 
CFR  51.32.  the  Commission  has 
determined  that  the  granting  of  this 
exemption  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment  (57  FR  26668.  June  15. 1992). 

Dated  at  Rockville,  Maryland  this  15th  day 
of  June  1992. 

For  the  Nuclear  Regulatory  Commission. 
Biuce  A.  Boger, 

Division  of  Reactor  Projects— IIJ/IV/V, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  92-14602  Filed  &-19-92;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Information  Collection 
Submitted  to  0MB  for  ExpedHed 
Clearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice  of  proposed  information 

collection. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980 
(chapter  35  of  title  44,  United  States 
Code),  this  notice  aimounces  a  request 
submitted  by  the  Office  of  Personnel 
Management  (OPM)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  clearance  of  a  new 
information  collection:  OPM  Nonforeign 
Area  Cost-of-Living  Allowance  (COLA) 
Employee  Housing  and  Living  Patterns 
Survey.  This  information  collection  will 
be  used  to  obtain  information  on  living 
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patterns  and  housing  costs  of  Federal 
employees  in  COLA  areas  and  in  the 
Washington,  DC,  area.  The  Washington, 
DC,  area  will  be  included  in  the  survey 
because  DC  is  the  reference  area  for 
living  cost  comparisons.  The  survey  will 
determine  such  things  as  the  typical 
family  size  and  income;  whether 
employees  own  or  rent  their  homes;  the 
size  and  type  of  home;  and  where 
employees  live,  shop,  and  travel.  0PM 
will  use  the  results  of  the  survey  to 
evaluate  and  improve  other  surveys 
conducted  to  set  COLA's  paid  Federal 
employees  in  Alaska,  Hawaii,  Guam, 
Puerto  Rico,  and  the  Virgin  Islands  as 
authorized  by  section  5941  of  title  5, 
United  States  Code.  Participation  in  the 
survey  will  be  voluntary.  The 
information  collected  will  be  held  in 
confidence,  and  no  information  will  be 
released  that  would  allow  survey 
responses  to  be  linked  to  individuals. 
Approximately  69,800  employees  (all 
42,300  in  the  COLA  areas  and  27,500  in 
the  Washington,  DC,  area)  will  be  asked 
to  complete  the  survey  questionnaire. 
OPM  estimates  that  on  average  it  will 
take  20  minutes  of  non-work  time  to 
complete  these  questionnaires  and  that 
the  overall  response  rate  will  not  exceed 
65  percent,  for  a  maximum  total  burden 
of  15,158  hours.  A  copy  of  the  survey 
questionnaire  is  appended  to  this  notice. 
OPM  is  requesting  that  OMB  approve, 
this  information  collection  within  14 
days  after  the  date  of  publication  in  the 
Federal  Register. 
date:  Comments  on  this  proposal 
should  be  received  on  or  before  July  2, 
1992. 

ADDRESSES:  Send  or  deliver  written 
comments  to: 

Phyllis  G.  Foley,  Manager  Cost-of-Living 
Allowance  Program,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  room  7H38,  Washington,  DC 

andji 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building,  room 
3002,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Paquin,  (202)  606-3710. 

U.S.  Office  of  Personnel  Management. 

Constance  Berry  Newman, 

Director. 


of-Uving  allowances  (COLA's)  in 
nonforeign  overseas  areas  and  Alaska. 
The  survey  will  not  be  used  to  adjust 
COLA  rates. 

This  survey  has  three  major  sections: 
a  General  Information  section,  a 
Housing  Cost  and  Information  section, 
and  a  Living  Patterns  Information 
section.  Please  complete  all  three 
sections. 

Several  questions  are  particularly 
important  to  us.  For  example,  we  ask  for 
your  community  or  subdivision  60  that 
we  can  better  identify  the  appropriate 
communities  to  survey  in  the  annual 
COLA  Price  Surveys.  We  ask  about  total 
household  income  because  frequently 
housing  and  living  patterns  are  based  on 
both  the  employee's  Federal  salary  plus 
other  sources  of  income. 

Confidentiality 

OPM  realizes  we  are  asking  for 
sensitive  information.  We  assure  you 
that  all  of  the  information  you  provide 
will  be  held  in  the  strictest  corifidence. 
No  information  will  be  released  that  will 
allow  any  survey  responses  to  be  linked 
to  individuals.  -^ 

How  to  Mark  Your  Answers 

We  suggest  you  use  a  number  2  pencil 
to  complete  the  survey,  though  you  may 
also  use  a  dark  ink  pen.  Please  write 
legibly.  If  you  need  to  make  a  correction, 
erase  your  previous  answer  thoroughly 
or  cross  through  the  incorrect  answer 
and  write  the  correction  above  it. 

For  Those  Who  May  Have  Other 
Residences 

For  purposes  of  the  survey,  answer 
questions  as  they  relate  to  your  primary 
residence.  Your  primary  residence  is 
defined  as  "the  place  in  which  you  are 
living  in  your  immediate  area  at  the  time 
you  fill  out  this  survey."  If  you  are  on 
temporary  assignment,  answer 
questions  about  your  permanent  duty 
station  area  residence. 

General  Information 

About  Yourself 
Community  or  Subdivision 


City 


U.S.  Office  of  Personnel  Management 
Federal  Employee  Housing  and  Living 
Patterns  Survey 

About  the  Survey 

As  stated  in  our  cover  letter,  this 
survey  is  designed  to  collect  information 
that  will  be  used  to  evaluate  and 
improve  the  procedures  used  to  set  cost- 


State  -^ 

Zip  Code +4 

2    What  is  your  pay  plan? 
Grade?  


Step?  

3    Enter  the  code  for  your  employing  agency 
from  the  list  below: 

AG — Agriculture 
AF— Air  Force 
AR — Army 


CM — Commerce 

DD— Other  DOD 

ED — Education 

EN— Energy 

HE — Health  and  Human  Services 

HI) — Housing  and  Url>an  Development 

IN — Interior 

DJ — Justice 

DL— Labor 

hJV— Navy 

PO — Postal  Service 

ST— State 

TD — Transportation 

TR— Treasury 

VA — Veterans  Affairs 

XX — Other  (specify) 


4    Enter  the  code  for  your  duty  station  from 
the  list  below: 

AN — Anchorage 

FA— Fairbanks 

JU — Juneau 

AO— Alaska  Other 

GU— Guam 

OA — Honolulu  County 

HA — Hawaii  County  * 

KA — Kauai  County 

5MA — ^Maui  County 

HO— Hawaii  Other 

PR— Puerto  Rico 

SC— St.  Croix 

ST—  St.  Thomas/St.  Johns 

CO— Caribbean  Other 

DC — District  of  Columbia 

MD— Maryland 

VA — Virginia 

XX— Other  (specify) 


About  Your  Household 

5    How  many  members  of  your  immediate 
family  live  in  your  household?  Count  yourself 
and  other  immediate  family  members  living 
with  you  (including  those  who  are  away 
temporarily  at  school  or  camp,  etc.).  Do  not 
include  boarders,  renters,  etc. 

If  no  children,  enter  zero  for  number  of  chil- 
dren. ' 

Adults    

Children 

6    What  is  the  total  gross  annual  income  * 
from  all  contributing  immediate  family 
members  in  your  household?  Include  your 
income. 


'For  most  people,  this  will  be  the  Cross 
Income  reported  on  their  1991  Federal  income 
tax  return. 

Housing  and  Cost  Information 

Owners  and  Renters 

Both  home  owners  and  home  renters 
should  complete  questions  7  through  21.  Then 
skip  to  the  OWNER  or  RENTER  section, 
whichever  is  appropriate  for  your  situation. 
Mobile  home  owners,  even  those  renting  a 
space  in  a  trailer  park  or  elsewhere,  should 
complete  the  OWNER  rather  than  the 
RENTER  section. 
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7    What  best  describes  your  home? 


1 — Single  family  detached  home 

2 — Condominium  or  Co-op 

3 — Row  house/Town  house/Zero  lot-Line 

Home 
4 — Duplex 

5 — Multi-unit  apartment 
8 — Mobile  home 
7 — Other  (specify) 

About  Your  Community 

6    How  important  were  the  following  factors 
when  you  selected  your  current  primary 
residence?  Rate  the  following  based  on  a 
scale  in  which  l  =  Very  Important  and  5  =  Not 
Important.  (Enter  1,  2.  3.  4  or  5  in  the  boxes 
below.) 

Rale  1-5 
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Quality  and  proximity  of  schools 
Cost  of  housing 


City  ser\'ices  (refuse  removal,  etc.] 

Low  crime  rate 

Proximity  to  work   

JProximity  to  family/friends  

Shopping   ; -— — 

Real  estate  taxes  (renters  skip)    - 

Recreational  opportunities    

Ptoximity  to  airports  

Proximity  to  church 

Proximity  to  medical  services  — 
Other  (specify) 


About  Your  Commute 

9  What  is  the  distance  from  your  home  to 
your  normal  worksite  (one-way  mileage)?  (If 
you  live  at  your  worksite,  enter  zero.) 

Miles  

10  How  long  does  your  commute  normally 
take  (one-way  time)?  (If  you  live  at  your 
worksite,  enter  zero.) 

Minutes  ■ — ^ — 

11  Enter  the  code  that  best  describes  how 
you  normally  commute  to  and  from  work. 

(If  you  use  more  than  one  mode  of 
transportation,  report  the  one  that  you  use 
most  frequently  or  for  the  greatest  distance.) 

1— Walk/bicycle 

2 — Drive  self 

3 — Carpool 

4 — Vanpool/Commuter  Bus 

5 — Public  bus  or  subway 

e — Train/ferry 

7 — Taxi  cab 

8 — Other  (specify) 


About  Your  Home 

12    What  is  the  approximate  square  footage 

of  the  living  area  in  your  home? 


Living  room  - 
Family  room  - 
Den  or  Study- 
Sun  room  — 


14    Which  of  the  following  features  or 
amenities  apply  to  your  home  or  complex? 
(Check  all  that  apply.) 


Basement  — 

(finished)  — 
(unfinished) 

Garage  

(heated) 

(unheated)— 
Carport 


[Do  not  include  garage,  attic  space,  basement 
(even  if  Tinished).  patios,  or  lanais.j 
13    Indicate  how  many  of  each  type  of  room 
you  have  in  your  home.  (Do  not  count  a  room 
more  than  once.) 

Bedrooms ■ 

Full  baths  (basin,  toilet.  &  shower  or  tub) 

Half  baths  (basin  4  toilet  only)    

Kitchen/Dining  room  (combined)    

Kitchen  (separate) 

Dining  room  (separate)  — 


2 — Piped  Natural  Gas 
3— LP  Gas 
4— Oil 
5 — Kerosene 
6— Solar 

7— Coal  or  Wood 

8— Other  (list  energy  type  next  to  the 
appliance) 


Surfaced  driveway  (asphalt/concrete) 
Central  heating 


Central  air  conditioning 

Wood  stove  

Fireplace    

City  water 

Well  system 

Cistern/rainwater  catchment 

City  sewer 

Septic  system  

Electric  generator    

Deck  

(open) 

(screened) 

Patio/lanai    

(open) 

(screened)  - 


Storm  doors  and  windows 

Fenced  yard 

Storagre  shed 


Above-ground  pool 

In-ground  pool 

Hot  tub/spa  — 

Dock/pier  — ■ 

Lake/ water  access  or  rights  ■ 

Golf  course  rights    

Tennis  court 


Exceptional  view  (city,  ocean,  lake,  etc.)  

Other  (specify) 

15    Which  of  the  following  security  measures 
are  in  place  at  your  home?  (Check  all  that 
apply.) 


Security  gate 

Locked  lobby   

Video  surveillance 
Security  fencing  — 
Security  lights 


Security  guards/personnel    — 

Intercom  system — 

Security  bars    

Alarm  system  — 

Guard  dog — 

About  Your  Household  Operations 

16  Enter  the  code  that  best  describes  the 
type  of  energy  you  use  primarily  to  heat  your 
home. 

1— Electric 

2 — Natural  Gas 

3— LP  Gas 

4— Oil 

5 — Kerosene 

&— Solar 

7 — Coal  or  Wood 

8 — Other  (specify) 

9 — None 

17  For  each  household  appliance  in  your 
home,  indicate  how  many  appliances  are 
present  (of  each  type)  and  enter  the  code  for 
the  type  of  energy  used  to  operate  the 
appliance.  Only  include  appliances  actually 
in  your  house  or  rental  unit. 

Codes: 
1— Electric 


Qly       Code 


Refrigerator 

Stand-alone  freerer 

Cooking  stove 

Microwave  oven 

Garbage  disposal 

Dishwasher 

Trash  compactor 

Washing  machine 

Clothes  dryer 

Water  heater 

Electronic  air  cleaner 

Humidifier  and/or  dehumidifier.. 

Room  air  conditioner 

Ceiling  fans 


18    Enter  your  average  monthly  cost  for  the 
following  services.  Do  not  report  the  cost  if 
the  charges  for  these  services  are  part  of  your 
mortgage  payment,  rent  payment,  or  real 
estate  taxes.  If  you  pay  for  the  service  on  a 
weekly,  quarterly,  annual,  or  as  needed  basis, 
please  report  one-twelfth  of  the  total  amount 
you  pay  over  a  one-year  period. 

Refuse  or  garbage  pick  up $ 

Condo  or  homeowner  fees $ 

Parking $ 

Security  personnel $ 

Sewer $ 

Water .•. S 

Cable  TV $ 

Telephone  (local  and  long  distance) S 

Electricity $ 

LP  Gas $ 

Piped  natural  gas $ 

Heating  oil $i 

Kerosene S 

Coal $1 

Wood $ 

Other  (specify) , $ 


19    Are  you  responsible  for  maintenance  on 
your  home?/ 


Interior  Y/N 

Exterior  Y/N 

(Renters:  If  you  are  responsible  for  neither 
interior  nor  exterior  maintenance,  skip  to 
question  22.) 

About  Your  Household  Maintenance 

20    Enter  your  average  monthly  cost  for 
services  or  materials  for  the  following. 

L,andscape  maintenance S 

Lawn  fertilizing $ 

Lawn  pest  control $ 

Grass  cutting $ 

Gardening $ 

Other  (specify) $ 

House  pest  control $ 

Roof  and/or  gutter  cleaning $ 

Roof  snow  removal...- S 

Drive/sidewalk  snow  removal $ 

Street/alley  snow  removal $ 

Other  road  maintenance ..! S 
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21    How  often  have  you  performed  or 
anticipate  performing  the  following  repairs  or 
maintenance  services  while  you  occupy  your 
home?  Indicate  if  you  typically  perform  the 
repair/service  yourself  and  the  cost  per 
repair/ service. 

(If  the  item  does  not  apply  or  you  don't  know 
the  frequency  or  cost,  skip  the  item.) 


Once  every 

how  many 

years? 

- I        I 

Years. 

[        1 

Years. 

• •• I        1 

Years. 

Driveway  repaid „ (       J 

Years. 

Septic  tank  pumping „ [        ] 

Years. 
■■. r. [        J 


Exterior  painting 

Exterior  siding 

Landscape/Retaining  wall  repair . 


Chimney  tuck  pointing/repair .'.. .-. 

Tenting  for  fumigation 

Soil  treatment  for  termites 

Furnace  maintenance 

Weather  stripping  replacement 

Water  heater  replacement 

Chimney  cleaning » _ 

Roof  repair/replacement .-......, 

Repair  of  termite  damage [ 

Foundation  work  due  to  wet  basements | 

Frozen  pipe  damage ( 

Frost  heave  damage „ ( 

Damaged  trees ; (        J 

Years. 

Other  major  repairs  due  to  natural  disasters [        | 

Years. 


Years. 

(        ] 

Years. 

[        ] 
Years. 

(        ] 
Years. 

I        1 
Years. 

(        1 

Years. 

(       ] 
Years. 

(        I 
Years. 

[        1 
Years. 

1 
Years. 

J 
Years. 

1 
Years. 


Performed 
by  self? 


Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 
Y/N 


Cost  per 
service 


Renter's  Section 

Homeowners,  including  mobile  •■ 

homeowners  should  skip  questions  22-35  and 
go  to  question  36. 

About  Your  Rental  Agreement 

22    What  type  of  lease  do  you  carry  on  your 
home? 

1-No  lease/month-to-mbnth 

2-One  year  or  less  


25    What  is  the  monthly  rent  (or  share  of 
rent)  you  pay?  (If  none,  enter  zero.) 


26    Which  of  the  following  items/services 
are  included  in  your  monthly  rent  payment? 
(Check  all  that  apply.) 


3-More  than  one  year 

23    If  you  share  your  rental  with  others,  how 
many  others  share  in  the  cost? 


(If  you  do  not  share  your  rental  with  others, 
enter  zero  and  skip  to  question  25.) 

24    What  is  the  total  monthly  rent  you  and 
others  pay?  (If  none,  enter  zero.) 


Electricity  - 
Telephone - 
Cable  TV  - 

Heat   

Sewer 

Water- 


Refuse /garbage  pickup 
None  


About  Your  Building/Complex 

28    Which  best  describes  your  rental 
situation? 


1 — General  market  rental 
2 — Military  housing 
3 — Federal  civilian  housing 
4 — Subsidized  housing 
5 — Rent  controlled  housing 
6— Other  (specify) 

29    Which  amenities  does  your  complex 
contain?  (Check  all  that  apply.) 


27    What  is  your  security  deposit?  (If  none, 
enter  zero.  Do  not  include  first  and/or  last 
month's  rent.) 

Deposit  amount  $(  ] 

Application  fee  $[  ] 


Recreation  or  party  room 
Sauna  or  Jacuzzi     ' 
Tanning  room 


Physical  fitness  room  - 
Racquet  ball  court  — 
Club  house        ' 
Laundry  facilities    — 
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Indoor  Parking  - 
None  


About  Your  Renter's  Insurance 

30    Do  you  carry  renter  insurance  for  the 
contents  of  your  home?  (If  no,  enter  'N'  and 
skip  to  question  60.) 


Y/N ■ 

31  What  type  of  renter  insurance  do  you 
carry  on  your  contents? 

1 — Depreciated  value  replacenient  coverage 
2 — Full  cash  value  replacement  coverage 

32  What  additional  coverage  is  included  in 
your  policy?  (Check  all  that  apply.) 

Valuables  (jewelry,  silver,  art,  etc.)    

Flood 


Earthquake  — 
Other  (specify) - 


33    What  is  your  liability  coverage  limit? 


34  What  is  your  deductible  amount?  (If 
none,  enter  zero.) 

$^ 

35  What  is  your  total  annual  renters 
insurance  premium?  (Exclude  automobile 
insurance  if  paid  together.) 

$ 

This  ends  the  renter's  section — Renters 
should  skip  to  the  Living  Patterns  Section 
(question  60). 

Owner's  Section 

About  Your  Home 

36  Which  best  (i^8cribes  the  size  of  your 
lot?  (Skip  if  you  own  a  condominium.) 

1 — Less  than  5,000  square  feet 

2 — 5,000  square  feet  to  almost  Vi  acre 

3 — V*  to  almost  ¥i  acre 

4 — Vz  to  almost  1  acre 

5 — 1  to  5  acres 

6 — More  than  5  acres 

37  How  long  ago  was  your  home  built? 

1 — Less  than  5  years 
2 — 5  to  9  years 
3 — 10  to  19  years 
4 — 20  to  29  years 
5—30  to  39  years 
6 — 40  years  or  more 

38  What  is  the  predominant  exterior 
construction  of  your  home? 

(If  mobile  home  or  condominium  owner,  skip 

this  question.) 

1— Wood 

2— Brick 

3 — Vinyl  or  aluminum  siding 

4 — Concrete  block 

5 — Stucco 

6— Stone 

7 — Asphalt  siding 

8 — Other  (specify) 

39  Do  you  rent  out  a  portion  of  your  home? 
(If  no,  enter  'N'  and  skip  to  question  41.) 

Y/N — 


40    Approximately  what  percent  of  your 
home  do  you  rent  out? 


Percent 


About  Your  Home  Purchase 

41  When  did  you  (acquire  or  build  your 
home? 

Month — ^—- — 

Year 

42  Purchse  price?  If  none  (e.g..  inherited), 
enter  zero. 

$^ 

43  What  was  your  down  payment?  (if  no 
down  payment,  enter  zero.) 

.00% 

44  Enter  the  code  that  best  describes  the 
purchase  of  your  home? 

1— You  own  both  land  and  building(s)  (fee 
simple).  (Enter  '1"  and  skip  to  question  46.) 

2 — You  own  the  building,  land  is  leased 
(leasehold). 

45  What  is  your  monthly  rent  for  land? 


About  Your  Homeowner's  Insurance 
55    What  type  of  homeowner  insurance 
policy  do  you  carry  on  your  primary 
residence? 


1 — Depreciated  value  replacement  coverage 
2 — Full  cash  value  replacement  coverage 
3 — None  (Enter  '3'  and  skip  to  question  60.) 

56    What  additional  coverage  is  included  in 
your  policy?  (Check  all  that  apply] 


About  Your  Financing 

46  Which  type  of  Rnancing  do  you  have  on 
your  current  first  mortgage? 

1 — No  mortgage  (Enter  '1'  and  skip  to 

question  52.) 
2 — Mortgage  loan  through  financial 

institution 
3 — Mortgage  loan  through  private  party 

(including  land  contracts) 
4— VAloan 
5— FHA  loan 
6— State  assisted  program 

47  What  is  your  current  interest  rate? 

Percent  

Length  of  loan? — 


48    What  is  your  current  loan  type? 


1 — Fixed  rate — - 

2 — Variable  rate  or  other  

49  Is  this  a  refinanced  loan?  If  no,  enter  'N' 
and  skip  to  question  51. 

Y/N 

50  When  did  you  refinance? 

Month — — — 

Year  19  

51  Do  you  have  a  second  mortgage  used 
primarily  for  home  purchase  or  improvement? 

Y/N 

About  Your  Home's  Market  Value 

52  What  is  your  estimated  current  home 
market  value? 


53  For  tax  purposes,  what  is  the  assessed 
value  of  your  property? 

$ 

54  What  were  your  total  real  estate  taxes  in 
1991  on  your  home? 

(If  none,  enter  zero.) 

$ 


Earthquake 

Hurricane/typtioon . 

Flood 

Rider  for  valuables 
(jewelry,  silver, 
art,  etc.) 

Supplemental 
liability 

Ottier  (specify) 


Not 
avail- 
able 


Avail- 
able but 

not 

pur- 
chased 


Avail- 
able and 

pur- 
ctiasad 


57  What  is  your  dwelling  (hours)  liability 
coverage  limit? 

$ 

58  What  is  your  deductible  amount?  (If 
none,  enter  zero.) 

$ r- 

59  What  is  your  total  annual  homeowner 
insurance  premium  (exclude  mortgage 
insurance  or  automobile  insurance  if  paid 
together)? 

$ ■ 

Living  Patterns  Information 

About  Commissary  and  Exchange  Purchases 

60  Do  you  have  access  to  conmiissaries  and 
exchanges  at  your  duty  station  by  virtue  of 
your  Federal  civilian  employment?  (If  no, 
enter  "N'  and  skip  to  question  62.) 

^/N : 

61  Is  your  access  unlimited  (you  are 
allowed  to  use  these  facilities  any  time  they 
are  open,  and  your  purchases  are  not 
restricted  to  certain  items)?  i, 

Y/N 

About  Retail  Purchases 

62  Enter  the  code  of  the  type  of  store  where 
you  typically  purchase  the  following  items, 

01 — Not  Purchased 

02 — Full  Service  Grocery 

03 — Warehouse  Grocery 

04 — Bakery 

05— Bulk  (Bush)  Order 

06 — Catalog 

07 — Convenience  Store 

08— Drug  Store 

09 — Discount  Stores 

10— HMO  Pharmacy 

11 — Liquor  Store 

12— Military  Facility 

Groceries  '■ 

Cigarettes ; 

Breads/Bakery 

Beer/Wine    *- 


/ 
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Prescriptions/Medicationa    

Liquor 

63  How  far  do  you  usually  travel  one-way 
from  your  home  to  your  shopping  area  for  the 
following  purchases?  (Do  not  include  items 
purchased  by  mail  order  catalog.  Extra 
spaces  are  provided  to  accommodate  the 
responses  of  employees  who  live  in  remote 
areas.) 

Groceries  (miles) 

Clothing  (miles)   

Small  Appliances/Electronics  (miles)    

Major  Appliances/Electronics  (miles)    

64  Enter  the  code  of  the  type  of  store  or 
outlet  where  you  typically  purchase  the 
following  items. 

1 — ^Department  Stores 
2 — Discount  Stores  ;:■" 
3 — Drug  Stores  ~ 

'4 — Specialty  Stores 
5— TV  »  Appliance 
6— Hardware 

7— Military  Facility  ■       1  , 

ft— Catalog '  I 

9 — Not  purchased 

Men's  Clothes 

Furniture 


Stereo/TV/VCR  - 
Women's  Clothes 
Large  Appliances- 
Beading  ■ 


Children's  Clothes  

Small  Appliances    

65    Which  of  the  following  items  do  you 
currently  own?  (Check  all  that  apply.) 

Motorboat 

Sail  board/surfboard 

Motorcycle  « 

Travel  trailer    

Snowmobile 

Sailboat 

Jet  ski 

Airplane 


Pop-up  camper 

All-terrain  vehicle  (ATV) 
Rowboat/canoe/kayak  — 
Scuba  diving  equipment — 

Motor  home 

Tent    

Golf  clubs ' 


Other  (specify) 

About  Child  Care  Services 

66  Do  you  pay  for  occasional  evening  baby- 
sitting in  your  home?  If  no.  enter  'N'  and  skip 
to  question  68. 

Y/N 

67  In  your  neighborhood,  what  is  the  typical 
cost  per  hour  for  occasional  evening  baby- 
sitting for  one  child? 


per  hour 


68  Do  you  pay  for  child  day  care?  If  no,  enter 
'N'  and  skip  to  question  71. 

Y/N 

69  Enter  the  code  of  the  type  of  day  care 
you  currently  use? 


1 — Day  care  center 

2 — In-home  day  care 

3 — Private  home  (other  than  your  own)  day 

care 
4 — ^Employer-provided  day  care 


70    What  is  your  average  monthly  cost  per 
child  for  day  care? 


About  Other  Services 

71    On  average,  how  much  do  you  spend  per 
month  for  each  of  the  following  domestic 
services?  (If  you  do  not  pay  for  domestic 
services,  skip  this  question.) 


Cleaning  $- 
Gardener  $ 
Cooks 


Other  (specify)  $ 

72    Enter  the  code  of  the  type  of  outlet  you  or 
other  household  members  typically  visit  to 
purchase  haircuts. 

1 — Franchised  Hairstyle  Outlet 
2 — Barber  Shop 
3— Beauty  Salon 
4— Other 
5 — None 

Women's  haircuts  

Men's  haircuts  • 

Children's  haircuts — 


73  Indicate  which  of  the  following  local 
recreational  events  you  have  attended  over 
the  past  yeaf?  (Check  all  that  apply.  'Report 
only  those  for  which  there  was  a  charge.) 

Discount  movie  theater 

Amateur  sporting  event* 


Amateur  live  theater/concert* - 
Fairs/festivals* 


Full-price  movie  theater 

Professional  sporting  event  

Professional  live  thealer/concert- 
Amusement  Park 


About  Medical  Services 

74    Enter  the  code  of  the  statement  which 
best  describes  where  you  and  other 
household  members  go  to  obtain  the 
fallowing  medical  services. 

Code  and  Reason 

1 — I  don't  require  or  haven't  needed  this 

medical  service. 
2 — ^The  medical  facility  is  within  normal 

everyday  driving  distance  (i.e.,  is  located  in 

the  general  area  in  which  I  live). 
3 — The  medical  facility  is  outside  my  area 

and  requires  a  trip  of  one  or  more  days  by 

car. 
4 — The  medical  facility  is  outside  my  area 

and  must  be  reached  by  plane,  boat,  train 

or  other  forms  of  transportation. 

Dental  services 

Dental  surgery 

Optical  services  

OB/GYN  services   

Prenatal  services 

Midwife  services 

Medical  examination 


Diagnostic  tests  (e.g.,  EKG)  

Outpatient  treatment  (e.g.,  dialysis)   

Outpatient  therapy  (e.g.,  PT) 

Non-suroery  hospitalization 

Surgery  nospitalization 

Emergency  room  treatment  

About  Transportation 

75  How  many  licensed  cars,  light  trucks,  or 
light  vans  do  you  own?  Enter  zero  if  you  own 
none. 


(Do  not  report  motorcycles,  motor  homes, 
commercial  vehicles,  or  other  special  use 
vehicles.) 

If  you  answered  zero  to  the  previous 
question,  skip  to  question  97.  If  your  answer 
is  greater  than  1,  answer  questions  76  through 
96  as  they  apply  to  the  vehicle  you  personally 
use  most  frequently. 

76  What  is  the  model  year  of  your  vehicle? 
(19) 

77  Enter  the  code  of  the  make  of  your 
vehicle  from  the  list  below.  (        ] 

01 — Acura 

02 — Alfa  Romeo 

03— AMC 

04— Audi 

05— BMW 

06— Buick 

07— Cadillac 

08— Chevrolet 

09— Chevrolet  Geo 

10— Chrysler 

11 — Daihatsu 

12— Dodge 

13— Eagle 

14— Fiat 

15— Ford 

Ift-GMC 

17— Honda 

18 — Hyundai 

19 — Infiniti 

20— Isuzu 

21— Jaguar  , 

22 — Jeep 

23 — ^Lexus 

24 — Lincoln 

25 — Mazda 

26 — Mercedes-Benz 

27 — Mercury 

28— Merkur 

29— Mitsubishi 

30 — Nissan 

31 — Oldsmobile 

32— Peugeot 

33— Plymouth 

34 — Pontiac 

35 — Porsche 

36 — Range  Rover 

37— Renault 

38— Saab 

39— Saturn 

40— Sterling 

41 — Subaru 

42 — Suzuki 

43— Toyota 

44 — Volkswagen 

45— Volvo 

46— Yugo 

47 — Other  (specify) 

78  Enter  the  code  which  best  describes  your 
vehicle  from  the  list  below. 

1 — Minicompact  car 

2 — Subcompact  car 

3 — Compact  car 

4 — Intermediate  car 

5 — Full  size  car 

8 — Luxury  car 

7 — Sports/specialty  car 

8 — Compact  passenger  van 

9 — Compact  cargo  van 

10 — Full  size  passenger  van 

11 — Full  size  cargo  van  '^ 

12 — Compact  pickup  truck 
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13— Full  •ire  pickup  truck 
14— Sport  utility/Ieep 
15— Compact  utility  vehicle 
16— Full  size  utility  vehicle 

79    Number  of  cylinders? 


88    Which  best  describes  the  physical 
condition  of  roads  on  which  you  typically 
drive? 


SB    Which  level  of  gas  station  service  do  you 
commonly  select? 


80    How  did  you  obtain  your  vehicle? 


1 — Purchased  new 

2 — Purchased  used 

3 — Leased 

4 — Other  (specify.) 

81     If  purchased,  enter  the  purchase  price. 

(Do  not  include  trade-in.) 

If  leased,  enter  the  monthly  lease  price.  S[ 

I 

62    In  what  city/town  and  state  did  you 

make  the  purchase? 

City- 


state  — 

83    Average  number  of  miles  you  put  on  this 

vehicle  each  year? 


84    If  you  financed  your  vehicle,  what  was 
the  approximate  down  payment  percentage? 


(If  no  down  payment,  enter  zero.  If  not 
financed,  leave  bank  and  skip  to  question  88.) 

85    Interest  rate? 


Loan  term? 
Percent  — 


months 


86    Indicate  which  of  the  following  items  are 
included  on  your  vehicle  (Check  all  that 
apply.) 

Air  conditioning 

Automatic  trans. : ■ 

Aux.  heater 


Aux.  oil  radiator 

Battery  heater 

Engine  block  tieater    — 

Oil  pan  heater 

Heavy-duty  battery 

Heavy-duty  suspension 
Rear  window  Oefogger 

Paint  sealant 

Rustproofing ^=» 

Performance  tires    

Snow  tires 

Studded  tires    

Tire  chains 


X 


1 — Roads  are  mostly  paved  and  in  good 

repair 
2 — Roads  are  mostly  paved  and  in  moderate 

repair 
3 — Roads  are  mostly  paved  and  in  poor 

repair 
4 — Many  roads  are  not  paved 

89    Which  best  describes  the  terrain  on 
which  you  typically  drive? 


l-Self-service 
2-Full-8ervice 

About  K-12  Private  Education 
97    Are  any  members  of  your  household 
currently  attending  a  private  or  parochial 
elementary  school  or  private  or  parochial 
secondary  school?  (If  na  enter  'N'  and  skip  to 
question  99.) 


1— Mostly  flat 

2 — Modest  inclines 

3 — Many  steep  inclines 

90  How  long  do  your  tires  generally  last? 

1— Less  than  10,000  miles 
2—10,000  to  20.000  miles 
3 — 20,000  to  30.000  miles 
4—30,000  to  40,000  miles 
5—40.000  to  50,000  miles 
6—50.000  to  eaOOO  miles 
7— More  than  60,000  miles 

91  What  is  the  insurance  liability  limit  on 
your  vehicle? 


Extra  rims  (wheels) 

Snow  plow 

4-wheel  drive  option 

Other  (specity) 

87    How  many  years  do  you  generally  retain 
your  vehicles? 


1— Less  than  2  years 
2 — 2  to  3  years 
3 — 4  to  5  years  ^ 
4 — 6  to  7  years 
5—8  to  9  years 
6 — 9  to  10  years 
7—10  to  11  years 

n Mora  than  11  v»ara 


J ■ 

(e.g.  $10.000/$40.000  means  $10,000  per 
person  or  $40,000  per  accident.) 
(If  not  insured,  skip  to  question  95.) 

92  What  is  your  comprehensive  deductible? 

$— ■ 

(If  you  do  not  have  comprehensive  coverage, 
leave  blank.  If  no  deductible,  enter  zero.) 

93  What  is  your  coUision  deductible? 


(If  you  do  not  have  collision  coverage,  leave 

blank.  If  no  deductible,  enter  zero.) 

94  What  is  your  total  annual  auto  insurance 

premium? 


$ ■ 

95  Enter  the  number  of  times  you  have 
performed  or  had  performed  the  following 
maintenance/repair  services  on  your  vehicle 
in  the  last  two  years. 


-\: 


Changed  oil 

Changed  trans,  fluid 

Tune  up 

Radiator  flush/fill 

Winteriration 

Radiator  hose 

,  Fan/drive  belt* 

Exhaust  system  work 

Headlight  alignment ._ 

Headlight  replacement 

Brake  work 

Shock  absorbers 

Wheel  alignment - 

New  battery .—.. 

Windshield  repair 

Windshield  replacement.. 

CV|  boot  replacement 

CVJ  repair/replacement... 


Y/N 

98    Enter  the  grade  levels  of  the  children 
attending  these  schools  and  the  code  that 
best  describes  the  location  of  the  school. 
(Enter  "K"  as  grade  level  for  kindergarten.  Do 
not  report  chijdren  in  preschool.) 


Code  and  Location 

l_The  school  is  located  about  the  same 

distance  from  my  home  as  public  schools  in 

the  area. 
2 — The  school  is  located  further  from  my 

home  than  public  schools  but  not  outside 

the  metropolitan  area. 
3— The  school  is  located  outside  the 

metropolitan  area  but  is  within  daily 

conunuting  distance. 
4— The  school  is  not  accessible  within  daily 

commuting  distance. 


Timei 


Grade     Code 


Child  1 .. 
Child  2 .. 
Child  3 . 
Child  4 ., 
Child  5 . 
Child  6. 


About  Higher  Education 

99  How  many  members  of  your  household 
currently  attend  a  school  beyond  the  high 
school  level? 

100  Which  of  the  following  descriptions 
apply  to  the  school(s)  you  and/or  members  of 
ydiir  household  attend?  i 


(Check  all  that  apply.) 


Private   

Public 

In-State 

Out-of-state 

Trade  School    

Technical  School  — 

Junior  College  

College/University 
Other 


101    Please  list  the  school  name,  location 
and  degree  program  that  you  and/or 
members  of  your  household  currently  attend 
and  enter  the  code  that  best  describes  the 
main  reason  that  the  school  was  selected. 

Code  and  Reason  Selected 

1 — Program  not  offered  within  the  area 

2 — Reputation  of  the  school 

3 — Quality  of  the  program 

4 — Personal  preference 

5— Other  (specify) 
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Schoo* 


Location 


Degree 
program 


Code 


102    How  many  round  trips  do  you  and/or 
members  of  your  household  make  to  and 
from  school(s]  outside  your  area  each  year? 
roiinr)  trinn 


round  trips 

About  Vacation  Travel 

103  Enter  the  code  that  best  describes  how 
often  you  and/or  members  of  your  household 
travel  outside  your  rea  for  recreation, 
vacation,  or  family  visits? 

(Do  not  include  weekend  trips  to  the  beach, 
lake,  mountains,  etc.  Also,  do  not  include 
trips  made  primarily  for  business,  shopping, 
medical,  or  educational  purposes.) 

Code  and  Frequency 

1 — More  than  twice  a  year 

2 — Twice  a  year 

3 — Once  a  year 

4 — Once  every  2  to  3  years 

5 — Once  every  4  or  more  years 

6 — Never 

104  Enter  the  code  of  the  type  of  vacation 
travel  you  most  frequently  use? 

1 — Automobile 

2 — Airlines 

3— Bus 

4— Train  ' ' 

5— Ship/Ferry 

6 — Other  (specify)  . 

105  Enter  the  code  that  best  describes 
where  do  you  typically  go? 


Code  and  Location 

1 — Another  location  within  your  stale  or 

nonforeign  area. 
2 — Location  within  another  state  or 

nonforeign  area. 
3 — Foreign  area. 
Please  specify  the  location:  


Comments  Section 

Please  provide  additional  comments  or 
remarks  you  would  like  to  include  in  your 
survey.  You  may  use  the  space  t>elow,  the 
back  of  this  survey,  and/or  separate  sheets  of 
paper  as  you  wish. 


Thank  you  for  your  help! 

Paperwork  Reduction  Act  biformation 

You  may  be  allowed  time  at  work  to 
complete  this  questionnaire.  If  so,  you  should 
coordinate  this  with  your  supervisor.  It  may 
be  necessary,  however,  to  obtain  information 
or  complete  all  or  part  of  this  questionnaire 
outside  of  your  normal  work  hours.  The 
public  burden  for  the  non-work  time 
necessary  for  this  collection  of  information  is 


estimated  to  vary  from  10  to  50  minutes  per 
respondent.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Reports  and  Forms  Management  Officer,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  CHP  500,  Washington,  DC.  20415; 
and  to  the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (3206-XXXX), 
Washington,  DC  20503. 

[FR  Doc.  92-14407  Filed  6-19-S2;  8:45  am] 

BtLLING  COM  633S-01-«i 


Request  for  Expedited  Clearance  of 
0PM  Form  2809-EZ1 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C.  chapter  35),  this  notice 
announces  a  request  for  an  expedited 
clearance  of  a  revised  information 
collection.  OPM  Form  2809-EZl. 
Enrollment  Change  and  Brochure 
Request,  is  used  only  at  Open  Season  to 
request  an  enrollment  change,  insurance 
plan  brochures  and  other  informational 
materials.  If  OPM  Form  2809-EZl  is 
used  to  request  plan  brochures,  an  OPM 
Form  2809-EZ2  is  furnished  to  the 
enrollee  for  use  if  a  plan  change  is 
desired. 

Approximately  127,913  OPM  Forms 
2809-EZl  are  completed  per  year.  Each 
form  takes  approximately  30  minutes  to  ^ 
complete.  The  annual  burden  is  63,957 
hours. 

A  copy  of  the  proposal  is  appended  to 
this  notice. 

DATES:Comments  on  this  proposal 
should  be  received  within  3  calendar 
days  from  the  date  of  this  publication. 
OMB  will  act  upon  this  clearance  within 
4  calendar  days  after  the  close  of  the 
comment  period. 

ADDRESSES:  Send  or  deliver  comments 
to 

Lorraine  Dettman,  Chief,  Operations  Support 
Division,  Retirement  and  Insurance  Group, 
U.S.  Office  of  Personnel  Management,  1900 
E  Street,  NW.,  room  3349,  Washington.  DC 
20415. 

and 

Joseph  Lackey,  OPM  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs,  Office 
of  Management  and  Budget,  New  Executive 


Office  Building.  NW..  room  3002. 
Washington.  DC  20503 

FOR  INFORMATtON  REGAROmO 
AOMINISTRAtn^  COORDINATION— 

CONTACT:  Mary  Beth  Smith-Toomey, 
Chief  Administrative  Management 
Branch  (202)  606-0623 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

The  content  of  draft  OPM  Form  2809- 
EZl  is  set  out  below: 

Draft  OPM  Form  2809-EZl 

Revised  October  1992 

Previous  editions  are  not  usable. 

Federal  Employees  Health  Benefits 
Program 

United  States  Onice  of  Personnel 
Management 

For  use  by  CSRS/FERS  Annuitants  to 
Change  Enrollment  or  to  request 
additional  information 

Form  Approved:  OMB  No.  3206-0201 

Section  1 — Address  Correction 

{    }  Address  Change.  If  your 
permanent  mailing  address  as  shown  to 
the  right  is  incorrect,  darken  the 
Address  Change  circle  and  make  the 
necessary  corrections  in  the  space 
provided  below. 

Street  Address 

City.  State  and  ZIP  Code 

County  (if  not  United  States) 

OPM  Use  Only:  {     }E{     }DL{    } 
NS  {     }  T  {     }  CLAIM  NUMBER: 

Section  2 — Open  Season  Action 
Request — You  may  either  change  your 
FEHBP  enrollment  or  request 
infonnation.  You  may  not  do  both  on 
this  form.  If  you  are  satisfied  with  your 
present  FEHB  coverage,  do  not  return 
this  form 

{    }  Enrollment  Change 

I  want  to  change  my  health  benefits 
enrollment  and  do  not  need  additional 
infonnation.  Please  change  my  coverage 
in  my  current  plan  or  change  my 
enrollment  to  the  plan  I  have  selected  in 
Section  3  below  for  the  following  type  of 
coverage: 

{    )  Self  Only 

{    }  Self  and  Family 
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Information  (You  may  make  more  than 
one  selection  in  this  Section) 

{    }  I  do  not  want  health  benefits 
coverage.  Send  me  the  form  necessary 
to  cancel  my  health  benefits  coverage 
effective  December  31, 1992.  Note:  Your 
enrollment  will  not  be  canceled  unless 
you  sign  and  return  the  confirmation 
form. 

{    }  My  annuity  isn't  big  enough  for 
the  coverage  I  want.  Send  me 
information  on  how  I  may  mail 
premiums  directly  to  OPM. 

{     }  I  need  more  plan  information 
before  I  decide.  Send  me  the  health  plan 
brochure(s)  for  the  plan(s)  I  have 
selected  in  Section  3  below.  (You  may 
choose  up  to  5.) 

Section  3— Plan  Choices — (Plan 
Brochure  Requests,  choose  up  to  FIVE: 
Enrollment  Change  Choose  ONE) 
Darken  the  circle  BETWEEN  the 
enrollment  code  and  the  plan  you 
choose. 

This  form  is  individualized  for  each 
annuitant  based  upon  their  geographical 
location. 

Government  Wide  Plan 
Fee-for-Service — Open  Plans 
Fee-for-Service — Restricted  Plans 
Prepaid  Plans: 
Prepaid  Plans: 

Section  4 — Signature  (You  Must  Sign 
and  Date  this  form) 

Signature  (Must  be  signed  by  the 
addressee  or  by  an  OPM-approved 
representative) 

Date' 

Telephone  number  {include  Area  Code) 

{    } 

[FR  Doc.  92-14583  Filed  6-19-92;  8:45  am] 

BILLING  COOC  632$-01-«l 


Privacy  Act  of  1974:  Publication  of 
Proposed  Change  to  a  System  of 
Records 

agency:  Office  of  Personnel 

Management. 

action:  Notice:  Proposed  amendment  to 

a  record  system. 

summary:  This  notice  proposes 
amendments  to  one  system  of  records. 
OPM/Intemal  5.  Pay,  Leave  and  Travel. 
DATES:  The  proposed  action  will  be 
effective  without  further  notice  on  July 
22, 1992,  unless  comments  are  received 
that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  John  F. 
Siegrist,  Jr.,  Assistant  Director  for 
Procurement  and  Administrative 
Services;  Administration  Group;  Office 
of  Personnel  Management;  1900  E  St., 
NW..  Washington,  DC  20415. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Karen  M.  Dyson.  Office  of 
Procurement  and  Administrative 
Services.  Office  of  Personnel 
Management,  (202)  606-2220. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  101-509,  Title  IV-General 
Provisions  Section  639, 104  Stat.  1478 
(1990)  permits  Federal  agencies  to 
participate  in  any  program  established 
by  a  State  or  local  government  that 
encourages  employees  to  use  pubhc 
transportation.  The  Office  of  Personnel 
Management  is  establishing  a  fare 
subsidy  program  for  its  employees. 
Employees  who  qualify  will  receive 
partial  reimbursement  for  commuting 
expenses.  Pursuant  to  the  provisions  of 
the  Privacy  Act.  the  following  proposed 
amendments  are  necessary  for 
information  collection  and  maintenance 
of  the  fare  subsidy  program  records. 
These  changes  to  OPM/Intemal-5.  Pay, 
Leave  and  Travel  records,  are 
administrative  in  nature,  and  are  not 
within  the  purview  of  the  provisions  of  5 
U.S.C.  552a(r).  OPM  Internal  5  was  last 
published  on  February  5, 1990.  55  FR 
3801.  The  specific  changes  to  the  notice 
being  amended  are  set  forth  below. 
U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman. 
Director. 

1,  Under  OPM/Intemal  5.  Categories 
of  Records  in  the  System:  At  the  end  of 
the  paragraph,  remove  the  last  word 
"and."  and  add,  "and  fare  subsidy 
program." 

2.  Under  Authority  for  Maintenance  of 
the  System:  At  the  end  of  the  last 
paragraph,  remove  the  last  word  "and." 
and  add.  Pub.  L  101-509. 

[FR  Doc.  92-14584  Filed  6-19-02;  8:45  am) 

BILLING  COOE  e32S-01-M 


discussed  with  the  session  ending  at 
approximately  12  noon  on  Friday. 
TYPE  OF  meeting:  Open  and  closed. 
AGENDA:  The  Hon.  William  Reilly. 
Administrator.  Environmental  Protect!  pn 
Agency,  will  make  a  presentation  on  tt 
United  Nations  Conference  on 
Environment  and  Development 
(UNCED)  during  the  Thursday  morning 
session.  In  addition,  a  status  report  on 
Science  and  Technology  Cooperation  r 
among  Industrialized  Nations  will  be 
presented  by  a  representative  of  the 
Federal  Coordinating  Council  for 
Science,  Engineering  and  Technology 
(FCCSET).  During  the  Thursday 
afternoon  session.  Council  members  will 
discuss  the  Health  of  U.S.  Colleges  and 
Universities  Project  and  the  draft  report 
on  Mathematics  and  Science  Education. 
These  Thursday  sessions  of  the  Council 
will  be  open  to  the  public. 

On  Friday.  July  19. 1992,  the  Council 
will  go  into  closed  session.  Areas  of 
discussion  in  the  closed  session  include 
reports  on  Megaprojects  in  the  Sciences, 
and  Bioscience  &  Biotechnology.  These 
protions  of  the  meeting  will  be  closed  to 
the  public,  pursuant  to  title  5.  U.S.  Code, 
section  552b{c)  (4),  (6)  and  (9)(B). 

Persons  wishing  to  attend  the  open 
portion  of  the  meeting  are  requested  to 
contact  Ms.  Ann  Bamett.  (202)  395^*692. 
prior  to  3  p.m.  on  June  3. 1992.  Ms. 
Bamett  is  available  to  provide  specific 
information  regarding  time,  place  and 
agenda. 

Dated:  June  15. 1992. 
Dr.  Vickie  V.  Sattoo. 
Assistant  Director,  Office  of  Science  and 
Technology  Policy. 

[FR  Doc.  92-14519  Filed  6-19-92;  8:45  amj 
BIU'NQ  COOE  3170-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  ttie  President's  Council  of 
Advisors  on  Science  and  Technology 

action:  Notice  of  meeting. 

SUMMARY:  The  President's  Council  of 
Advisors  on  Science  and  Technology 
will  meet  on  July  9-10, 1992.  in  the 
Conference  Room.  Council  on 
Environmental  Quality,  722  Jackson 
Place,  NW.,  Washington,  DC.  The 
meeting  will  begin  at  approximately  9 
a.m.  on  Thursday.  July  9. 1992,  with  four 
substantive  agenda  items  to  be 
discussed  and  the  Thursday  session 
ending  at  approximately  5  p.m.  On 
Friday,  July  10, 1992,  the  meeting  will 
begin  at  approximately  9  a.m.  with  two 
substantive  agenda  items  to  be 


SECURITY  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30802;  File  No.  S7-14-92] 

Report  of  the  Bachmann  Task  Force 
on  Clearance  and  Settlement  Reform 

in  U.S.  Securities  Markets 

« 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Request  for  comments. 

SUMMARY:  The  Bachmann  Task  Force  on 
Clearance  and  Settlement  Reform  in 
U.S.  Securities  Markets  ("Task  Force") 
has  submitted  to  the  Chairman  of  the 
Securities  and  Exchange  Commission 
("Commission")  a  report  of  its 
recommendations  for  improving  the 
safety  and  soundness  of  the  clearance 
and  settlement  system  used  in  U.S. 
securities  maricets.  The 
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recommendations  concern  shortening 
the  settlement  cycle  for  transactions  in 
corporate  and  municipal  securities  and 
would  affect  all  participants  in  the 
securities  industry,  including  broker- 
dealers,  individual  and  institutional 
investors,  and  corporate  and  municipal 
issuers.  This  release  invites  public 
comment  on  the  report  and 
recommendations. 

DATES:  Comments  should  be  received  on 
or  before  September  21, 1992. 
ADDRESSES:  Interested  parties  should 
submit  three  copies  of  comment  letters 
to  Jonathan  C.  Katz,  Secretary. 
Securities  and  Exchange  Commission, 
Mail  Stop  6-9,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments 
should  refer  to  File  No.  S7-14-92.  The 
Commission  will  make  all  comments 
available  for  public  inspection  and 
copying  at  its  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  G.  Burnett  at  (202)  272-2775. 
Attorney,  Branch  of  Transfer  Agent 
Regulation,  Office  of  Self-Regulatory 
Oversight,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  Mail  Stop  5-1, 
Washington,  DC  20549. 
SUPPUEMENTARY  INFORMATION:  The  Task 
Force,  following  up  on  the  work  of  the 
U.S.  Group  of  Thirty  Working 
Committee,  studied  the  current, 
clearance  and  settlement  system  with  a 
view  toward  strengthening  the  safety 
and  soundness  of  the  clearing  system. 
The  Task  Force  was  headed  by  John  W. 
Bachmann,  Managing  Principal  of 
Edward  D.  Jones  &  Co.,  and  included 
representatives  of  other  firms  and 
entities  involved  in  clearance  and 
settlement.^  The  Report  of  the 
Bachmann  Task  Force  on  Clearance  and 
Settlement  Reform  in  U.S.  Securities 
Markets  ("Report")  contains  proposed 
recommendations  and  a  timetable  for 
implementation  of  these 
recommendations.  The  Commission  is 
publishing  the  Report  without  its 
appendices  for  public  comment.  Copies 
of  the  Report  including  appendices,  can 
be  obtained  from  the  Bachmann 
Executive  Staff,  c/o  National  Securities 


'  In  addition  to  Mr.  Bachmann,  the  members  of 
the  Bachmann  Task  Force  are:  Oavid  M.  Kelly. 
President  and  Chief  Executive  Officer.  National 
Secunties  Clearing  Corporation:  Richard  G. 
Ketchum.  Executive  Vice  President.  National 
As.oociation  of  Securities  Dealers:  John  F.  Lee. 
President.  New  York  Clearing  House:  Gerard  P. 
Lynch,  Managing  Director.  Morgan  Stanley  and 
Company  Inc.:  James  ).  Mitchell,  Senior  Executive 
Vice  President.  Northern  Trust  Company;  Richard  J. 
Stream.  Managing  Director.  Piper  Jaffray  and 
Hopwood  and  Company:  and  Arthur  L  Thomas. 
Senior  Vice  President,  Merrill  Lynch  and  Co..  Inc. 


Clearing  Corporation,  55  Water  Street, 
22nd  Floor.  New  York.  NY  10041. 

In  the  context  of  commenting  on  the 
Task  Force  recommendations,  the 
Commission  encourages  commentators 
to  address  the  specific  Task  Force 
recommendations,  the  desirable 
timetable  for  implementation  of  the 
reforms,  and  the  potential  competitive 
and  investor  safety  costs  if  existing 
levels  of  risk  in  the  clearance  system  are 
not  reduced.  The  Commission  solicits 
comment  on  all  aspects  of  the  Report, 
and  particularly  urges  commentators  to 
submit  data  and  analysis  supporting 
their  conclusions. 

The  text  of  the  report  follows. 

Dated:  June  15, 1992. 
Margaret  H.  McFariand. 

Deputy  Secretary. 

Bachmann  Task  Force 

May  26, 1992. 

Hon.  Richard  C.  Breeden,  Chairman 
United  States  Secu^itiea  And  Exchange 
Commission,  Washington.  D.C. 

Dear  Mr.  Chairman,  In  response  to  your 
request  for  a  plan  t^  implement  i 

improvements  to  the  U.S.  Clearance  and 
Settlement  system  aimed  at  increasing  safety 
and  soundness,  I  am  pleased  to  submit,  on 
behalf  of  the  Task  Force,  the  accompanying 
report.  It  represents  hands-on  hard  work  by  a 
small  group  of  dedicated  industry  leaders, 
experts  in  their  fields,  who  were  able  to 
arrive  at  the  consensus  this  report  reflects. 
The  rate  unanimity  this  diverse  group 
reached  in  its  conclusions  underscoi^s.  in  my 
view,  the  importance  of  the  report  findings 
and  the  need  for  immediate  discussion 
followed  by  prompt  implementation. 

Five  factors,  both  individually  and  in 
combination,  have  changed  the  risk  profile 
faced  by  our  industry.  They  are: 

1.  The  ever-increasing  volume  of 
transactions, 

2.  The  complexity  of  both  products  and 
transactions, 

3.  The  increasingly  international  nature  of 
transactions  resulting  from  active  global 
markets, 

4.  The  speed  with  which  transactions  today 
take  place,  and 

5.  A  rapid  increase  in  on  and  off  balance 
sheet  proprietary  and  contra-party  credit. 

It  would  be  nice  to  say  that  these  problems 
are  limited  to  a  few  large  firms,  but  one 
cannot  say  that.  Today's  markets  are  so 
interdependent  that  a  problem  in  the 
institutional  markets  is  simultaneously  a 
problem  to  retail  firms  and  investors  as 
October  of  1987  proved.  Because  all  trends 
suggest  that  markets  by  their  very  nature 
gravitate  toward  greater  speed,  size  and 
complexity  (in  search  of  competitive 
advantage),  a  return  to  yesterday  is 
impossible.  Our  industry  therefore  must 
prepare  for  a  new  reality. 

In  examining  the  forces  driving  change  in 
clearance  and  settlement,  it  seems  clear  that 
a  discussion  built  around  global 
competitiveness  and/or  efficiency  would  be 
divisive.  One  person's  inefficiency  is 


another's  opportunity.  Many  participants 
don't  care  very  much  about  global 
considerations  one  way  or  the  other. 
Consequently,  the  Task  Foixe  limited  its 
efforts  to  safety  and  soundness — issues 
which  impact  all  market  participants.  In  the 
process,  however.  I  believe  many  of  the 
global  and  efficiency  issues  were  addressed. 

In  preparing  this  report,  the  group  spent 
much  time  reviewing  available  data  in  an 
effort  to  quantify  risk.  Among  the  more 
interesting  and  significant  observations 
which  emerged  from  this  process: 

1.  No  single  source  exists  to  quantify  or 
monitor  aggregate  systemic  market  risk. 
Numerous  organizations  including  the 
Federal  Reserve  Bank  of  New  York, 
Securities  and  Exchange  Commission, 
Treasury  Department  and  National  Securities 
Clearing  Corporation  separately  monitor 
facets  of  the  market  but  no  one  seems  to  be 
watching  the  market  as  a  whole. 

2.  There  are  well  known  industry-wide 
problems  for  which  solutions  seemingly  exist, 
but  which,  nonetheless,  remain  unresolved. 
For  example, 

A.  Retail  securities  transactions  settle  with 
ownership  conveyed  on  the  fifth  business 
day,  but  good  funds  are  not  available  until 
one  day  later. 

B.  The  Automated  Clearing  House  (ACH) 
has  a  provision  which  permits  rescission  on 
wired  funds  for  up  to  60  days  after 
transmission. 

C.  Firm  oeposits  at  the  various  clearing 
hous«a..aK  counted  as  good  capital.  In  case  of 
failure,  a  clearing  house  can  assess  members 
up  to  100%  of  their  deposit.  A  mandatory 
assessment  could  throw  other  members  into 
capital  violation. 

D.  It  is  possible  for  firms  and  investors  to 
be  long  a  security  in  one  market  and  short  in 
another,  i.e.,  "hedged".  Because  of  the  lack  of 
communications,  each  market  could  call  for 
added  cash  even  through  the  investment  has 
been  rendered  riskless.  The  effect  would  be 
to  take  liquidity  out  of  the  market  at  the 
exact  moment  when  greater,  no  lesser, 
liquidity  is  needed.  The  withdrawal  of 
liquidity  was  the  single  greatest  risk  on 
October  20. 1987. 

E.  Physical  ceriificates  are  an  anachronism 
that  produces  considerable  friction  in  the 
clearance  and  settlement  system.  Today's 
most  conservative  investors  buy  products 
including  CDs,  Treasury  and  U.S. 
Government  Agency  Securities,  Tax  Exempt 
Bonds,  and  mutual  fimds,  none  of  which  are 
available  in  certificate  form.  Proof  of 
ownership  in  non-certificated  forms  can  just 
as  satisfactorily  l>e  made  available  for  all 
securities.  Consequently,  the  need  to  provide 
certiflcatei  should  not  be  permitted  to  stand 
in  the  way  of  increasing  the  safety  of  the 
markets. 

F.  Although  verification  of  transactions  by 
institutions  can  and  should  easily  be 
accomplished  immediately,  present  rules  do 
not  put  a  limit  on  the  number  of  days  an 
institution  is  allowed.  A  simple  program  can 
make  this  process  interactive  to  even  the 
smallest  institution  able  to  afford  a  personal 
computer.  f 

3.  The  equation  TIME  =  RISK  became  an 
inescapable  truth  as  we  processed  the 
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information.  Indeed,  wherever  we  went, 
market  practitioners  and  regulators  in  one 
way  or  another  spoke  of  decreased 
processing  time  as  a  risk  reduction  tool.  Tools 
currently  are  available  to  significantly  reduce 
transaction  processing  time.  The  Task  Force's 
recommendation  that  these  tools  and 
processes  be  used  is  hardly  revolutionary. 
Rather,  it  is  part  of  a  much  greater  contmuum 
by  which  over  the  years,  as  technology 
permitted,  the  industry  has  embarked  on 
steps  that  increase  market  safety.  Examples 
would  include  National  Securities  Cleanng 
Corporation  and  The  Depository  Trust 
Company. 

In  preparing  this  report,  the  Task  Force 
fortunately  was  able  to  draw  on  the  good 
work  of  many  others.  The  Federal  Reserve 
Bank  of  New  York,  the  staff  of  the  Board  of 
Governors  of  the  Federal  Reserve  System  m 
Washington,  the  Securities  and  Exchange 
Commission.  NSCC.  DTC  and  the  New  York 
Clearing  House,  all  made  information 
available.  The  G-30  U.S.  Working  Committee, 
a  number  of  its  sub-committees,  and  the 
Securities  Industry  Association,  all  provided 
specific  recommendations  and  supporting 
materials.  Much  of  our  work  was  simply 
collating  and  sequencing  the  results  of  their 
efforts. 

The  Task  Force  hopes  that  this  report  will 
be  a  catalyst  to  a  discussion  and  prompt 
implementation  of  these  recommendations. 
The  unity  of  the  group  is.  as  I  suggested 
earlier,  significant.  Among  the  key 
recommendations  in  the  report  are: 

1.  Shorten  the  settlement  cycle.  If  time 
equals  risk,  then  less  time  between  a 
transaction  and  its  completion  reduces  risk. 
A  shorter  settlement  cycle  will  also  uncover 
potential  prpblems  sooner,  before  they 
mushroom  or  begin  to  cascade  throughout  the 
industry. 

2.  Revise  the  ACH  system.  If  retail  trades 
must  settle  more  quickly,  then  the  wiring  of 
funds  to  and  from  customers  should  be  a 
practical,  inexpensive  and  reliable 
alternative.  Steps  are  currently  being  taken  to 
eliminate  the  rescission  aspect  from  the 
settlement  process. 

3.  Require  an  interactive  ID  process.  To 
permit  days  to  pass  before  verifying  an 
institutional  transaction  is  as  much  of  an 
anachronism  as  the  physical  certificate.  All 
trades  should  be  confirmed  by  T+1. 
Requiring  all  institutional  market  participants 
to  immediately  verify  their  transactions 
would  reduce  settlement  risk  materially. 

4.  Include  Tax-Exempt  Bonds.  Municipal 
bonds  are  an  important  part  of  the  U.S. 
securities  market,  and  as  such  should  be 
included  in  this  effort,  though  any  delay  in 
the  implementation  timetable  for  the 
recommended  changes  should  not  impact  the 
date  for  implementation  for  corporate 
securities.  . 

5.  Settle  all  transactions  among  financial 
intermediaries  and  between  financial 
intermediaries  and  their  institutional  clients 
in  book-entry  form  only  and  pay  for  them  in 
same-day  funds. 

6.  Make  all  new  securities  depository 
eligible.  Today  all  but  a  very  few  securities 
can  be  eligible  for  deposit  in  a  depository. 
Such  eligibility  should  be  mandatory. 

7.  Implement  or  expand  cross-margining.  If 
available  data  is  organized  in  a  more  useful 


way  between  and  among  markets  and 
clearing  agencies  and  cross-lien  agreements 
are  arranged,  clearing  agencies  should  be 
able  to  see  evidence  of  hedging  and  thus  be 
able  to  set  credit  requirements  accordingly. 
This  enhancement  can  have  a  profound  effect 
on  the  liquidity  of  key  market  participants  at 
critical  times. 

8.  Monitor  all  market  activity.  Today,  data 
about  markets  is  fragmented  though 
interdependencies  increase.  Information  on 
the  financial  markets  should  be  gathered, 
examined,  and  made  publicly  available  so  all 
interested  pariies  can  better  understand 

risks.  -  .... 

9.  Be  prepared  to  streamline  the  handling 
of  physical  certificates.  The  desire  of 
individual  investors  or  institutions  to  hold 
physical  certificates  need  not  slow  down  an 
accelerated  settlement  process.  Because  the 
trend  is  toward  fewer  and  fewer  investors 
taking  physical  delivery  of  certificates,  we 
have  come  to  the  conclusion  that  it  is  not 
necessary  to  immobilize  certificates  at  this 
time.  However,  should  certificate  processing 
prove  a  barrier  to  implementation  of  these 
recommendations,  then,  as  a  minimum, 
investors  holding  securities  should  be 
required  to  deliver  them  before  entering  a  sell 
transaction. 

10.  Monitor  flipping.  "Flipping"  is  the 
practice  of  selling  into  an  underwriter's 
syndicate  bid.  It  is  a  violation  of  underwriting 
agreements  and  can  destabilize  a  public 
offering.  Flipping  presently  is  being 
monitored  through  delivery  of  physical 
certificates.  The  ability  to  monitor  this 
practice  should  not  be  lost  in  a  certificateless 
environment.  ^ 

Mr.  Chairman,  you  have  pflSvided  our 
idustry  with  a  rare  and  golden  opportunity— 
namely,  to  help  shape  the  inevitable  change 
which  is  now  clearly  visible  on  the  horizon. 
Although  no  decision  will  be  embraced  by, 
everyone,  I  sense  in  our  industry  a  rising 
expectation  that  now  is  the  time  to  conclude 
the  discussion  and  to  act.  We  on  the  Task 
Force  are  proud  to  be  a  part  of  this  process; 
we  are  enthusiastic  about  our  product;  and 
each  of  us  is  prepared  to  do  our  part  in 
implementing  the  recommendations 
contained  in  the  accompanying  report.  If  the 
recommendations  in  the  report  are  followed. 

the  project  will  be  complete  in  mid- 
1994  .  .  .  July  1  to  be  exact. 
Sincerely. 

John  W.  Bachmann 
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Formation  of  the  Task  Force 

The  Task  Force  was  formed  in 
November  .1991  to  address  the  issue  of 
safety  and  soundness  of  the  clearance 
and  settlement  system  in  the  United 


States  securities  markets  and  to 
determine  what  changes  are  necessary 
to  achieve  a  safer  and  more  efficient 
system.  The  Task  Force,  operating  under 
the  premise  that  there  are  universal 
benefits  to  be  gained  from  increasing  the 
safety  and  soundness  of  the  clearance 
and  settlement  system  and  reducing 
systemic  weakness  in  the  present 
structure  that  could  pose  a  threat  to  both 
markets  and  participants,  met  biweekly 
to  gather  quantitative  information  and 
review  expert  opinion  on  risk 
management  and  to  hear  presentations 
on  and  evaluate  current  industry 
projects  that  would  affect  clearance  and 
settlement. 

The  Task  Force  began  its  study  of  the 
clearance  and  settlement  system  by 
examining  the  nature  of  the  markets  that 
it  serves. 
The  Changing  Markets 

Incredible  strides  in  technology, 
automation  and  data  communications 
over  the  past  20  years  have  changed  the 
complexion  and  structure  of  the 
financial  markets  dramatically.  Not  only 
have  the  markets  grown  considerably  in 
size,  but  previously  local  markets  are 
now  tightly  linked  with  other  domestic 
markets  as  well  as  with  markets  abroad. 
Once  self-contained  markets  have 
evolved  into  multi-product,  multi-user, 
global  markets,  representing  enormous 
tlnderiying  market  values,  that  are 
interrelated  through  common 
participants. 

To  begin,  the  financial  industry  has 
witnessed  extraordinary  growth  in  U.S. 
equities,  options  and  futures  markets  in 
the  past  decade.  The  equities  markets 
were  by  far  the  fastest  growing  of  these 
markets  with  share  volume  on  the  New 
York  and  American  Stock  Exchanges. 
National  Association  of  Securities 
Dealers  Automated  Quotations  and 
regional  exchanges  quadrupling  from 
21.107  million  shares  in  1980  to  85.062 
million  shares  in  1989.  Futures  contracts 
on  U.S.  commodities  markets  tripled 
during  the  same  time  period.  Ninety-two 
million  futures  contracts  on  U.S. 
commodities  markets  were  traded  in 
1980  while  267  million  contracts  were 
traded  in  1989  with  futures  on  financial 
products  experiencing  the  fastest 
growth.  Options  activity  more  than 
doubled  with  total  options  contracts 
traded  on  U.S.  exchanges  increasing 
from  96.7  million  contracts  in  1980  to  227 
million  in  1989.  Similar  to  the  hitures 
market,  new  options  products  grew  at 
the  fastest  rate. 

Further,  a  growing  number  of  firms 
participate  in  more  than  one  domestic 
market.  An  indirect  measure  of  this  is 
available  through  a  review  of  the 
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common  database  maintained  by  the 
securities  and  futures  industry  that 
showed  that  as  of  November  1991,  593 
firms  had  direct  clearing  or  settlement 
relationships  with  more  than  one 
clearinghouse  or  depository,  not 
including  affiliates.  In  addition,  there 
were  127  common  clearing  members 
between  the  cash  market  and  The 
Options  Clearing  Corporation  (OCC)  as 
well  as  29  firms  who  maintain  clearing 
relationships  both  in  the  cash  and 
futures  markets.  Every  clearinghouse  or 
depository  in  the  United  States  has 
some  members  who  have  clearing 
relationships  at^ther  domestic 
clearinghouses  or  depositories. 

Moreover,  the  complexity  of  the 
markets  has  changed  as  well  with  the 
continued  growth  of  derivative  and 
synthetic  products  and  bilateral  markets 
such  as  foreign  exchange  and  swaps. 
Foreign  exchange  trading  in  the  United 
States  is  estimated  to  amount  to  $129 
billion  per  day  while  in  1990,  the 
outstanding  national  value  of  interest 
rate  and  currency  rate  swaps  at  any 
point  in  time  was  estimated  to  be  close 
to  $3  trillion. 

In  addition,  the  markets  have  become 
more  global.  In  1980,  U.S.  investors 
purchased  and  sold  about  $17  billion  of 
non-U.S.  equities.  This  number 
increased  twelve-fold  to  over  $219 
billion  annually  by  the  close  of  the 
decade.  Moreover,  in  the  United  States 
today  there  is  approximately  one  dollar 
of  international  equity  trading  for  every 
five  dollars  of  domestic  activity.  The 
growth  in  ADR  trading  volume  in  U.S. 
markets,  which  increased  by  20%  from 
1990  to  1991,  is  yet  another  example  of 
the  expansion  of  international  linkages. 
An  example  of  how  global  our 
investment  community  has  become  is 
that  on  October  28, 1991,  TELMEX 
(Telefonos  de  Mexico),  one  of  over  100 
foreign  listings  on  the  New  York  Stock 
Exchange  (NYSE),  was  the  most  actively 
traded  stock  that  day. 

With  over  2,000  companies  outside  the 
U.S.  eligible  for  listing  on  the  NYSE 
alone,  it  is  apparent  that  the 
international  composition  of  our 
"domestic"  markets  can  only  increase. 
On  the  derivative  side,  the  advent  of 
contracts  denominated  And  settled  in 
foreign  currency  and  international  over- 
the-counter  derivative  markets  further 
illustrates  the  degree  to  which 
globalization  has  reached  into  our 
marketplace. 

The  globalization  and  increase  in  the 
Slxe  and  complexity  of  the  markets  that 
has  occurred  over  the  past  decade 
presents  new  concerns  to  the  industry.  It 
is  not  possible  to  separate  the  retail 
market  from  the  institutional,  or  the 
domestic  market  from  the  international. 


A  broker/ dealer  for  a  retail  customer 
may  also  be  engaged  in  proprietary 
foreign  exchange  trading.  The  counter- 
party to  an  individual  investor  buying  a 
corporate  security  may  be  an  institution 
heavily  involved  in  the  swap  or 
derivative  markets.  In  addition,  hedges 
today  often  involve  multiple  products  in 
multiple  markets.  The  markets 
ultimately  are  all  bound  together; 
therefore,  no  one  in  the  markets, 
including  retail  investors,  is  immune  to 
the  risk  presented  by  the  complexity, 
speed  and  volume  of  ever-changing 
markets.  Hie  market  break  in  October 
1987  provides  an  example  of  this 
potential  vulnerability  as  referenced  in 
the  Report  of  the  Presidential  Task 
Force  on  Market  Mechanisms  in  which 
the  Presidential  Task  Force  concluded, 
"Nonetheless,  that  the  market  break 
was  intensified  by  the  activities  of  a  few 
institutions  illustrates  the  vulnerability 
of  a  market  in  which  individuals  directly 
own  60  percent  of  the  equities."  As 
pointed  out  by  E.  Gerald  Corrigan, 
President,  Federal  Reserve  Bank  of  New 
York,  in  his  remarks  before  the  Money 
Marketeers  of  New  York  University  in 
Iunel990: 

As  I  see  it  one  cannot  help  but  conclude 
that  the  risks  in  the  financial  system  are 
greater  today  than  they  were  in  the  past,  if 
for  no  other  reason  than  the  fact  that  the 
speed,  value,  volume  and  complexity  of 
rinancial  transactions  create  elements  of 
interdependencies  and  linkages  on  a  truly 
global  scale  that  are  different  in  degree,  if  not 
kind,  from  anything  we  have  seen  in  the  past. 

We  cannot  roll  back  to  a  more 
simplistic  past.  The  U.S.  securities 
industry  must  prepare  for  the  reality  of 
the  increased  complexity  of  products 
and  transactions,  increasea 
international  dependency  resulting  from 
more  active  global  markets  and  the 
greater  risk  that  results  from  the 
interdependencies  of  the  markets. 

Background  of  Clearance  and 
Settlement  Reform 

In  the  period  beginning  at  the  close  of 
trading  on  Tuesday  October  13, 1987, 
and  ending  at  the  close  of  trading  on 
October  19. 1987.  the  Dow  Jones 
Industrial  Average  declined  by  almost 
one  third  representing  a  total  loss  in  the 
value  of  outstanding  U.S.  stocks  of 
approximately  one  trillion  dollars. 
Stunned  by  these  events,  the  federal 
government  and  the  securities  industry 
diligently  studied  the  events  and  in  the 
resulting  reports.  Report  of  the 
Presidential  Task  Force  on  Market 
Mechanisms  and  the  Interim  Report  of 
the  Working  Group  on  Financial 
Markets,  proposed  plans  of  action  that 
would  increase  the  safety  and 
soundness  of  the  U.S.  financial  systems 


and  reduce  systemic  risk  as  well  as 
enhance  global  competitiveness  and 
increase  efficiency. 

And,  on  an  international  level  the 
Group  of  Thirty,  concerned  with  the 
international  financial  system,  initiated 
a  project  that  resulted  in  nine 
recommendations  to  improve  the  state 
of  risk,  efficiency  and  cost  in  the  world's 
clearance  and  settlement  systems. 

In  1992,  four  years  after  these  reports 
were  released,  the  agenda  for  change  in 
the  clearance  and  settlement  system 
remains  largely  unrealized.  The  goals  of 
the  Report  of  the  Presidential  Task 
Force  on  Market  Mechanisms,  the 
Interim  Report  of  the  Working  Group  on 
Financial  Markets  and  the  Group  of 
Thirty  recommendations  came  to  mean 
different  things  to  different  participants 
in  the  industry  with  some  seeing  them  as 
an  opportunity  for  substantial  benefit  at 
a  small  cost  while  others  believed  their 
implementation  would  require  much 
sacrifice  with  little  gain. 

The  Task  Force  believes  that  the 
industry  has  not  totally  focused  on  the 
critical  point  that  systemic  weakness  in 
the  clearance  and  settlement  process 
leaves  the  securities  industry  vulnerable 
not  only  to  risk  from  within  the  U.S. 
securities  markets  but  to  risk  from 
derivative  and  uru'egulated  international 
dealer  markets  as  well.  In  this  modem 
trading  environment  the  Task  Force 
believes  that  the  exposures  associated 
with  the  time  period  between  execution 
and  settlement  should  not  be  ignored. 
The  Task  Force  believes  the  profits 
made  through  the  inefficiencies  of  the 
present  system  do  not  offset  the 
potential  costs  should  the  industry 
experience  a  major  failure  in  the 
clearance  and  settlement  system. 

While  focusing  primarily  on  risk 
reduction  in  the  clearance  and 
settlement  process,  the  Task  Force 
recognizes  that  improved  clearance  and 
settlement  procedures  may  also  permit 
many  firms  to  identify  opportunities  for 
increased  global  competitiveness  or 
enhanced  efficency  in  domestic 
operations.  The  Task  Force  concluded 
that  the  opportunities  in  the  areas  of 
global  competitiveness  and  efficiency 
are  important  by-products  of  adopting 
changes  in  the  clearance  and  settlement 
system  to  reduce  risk. 

Fmdings  of  the  Task  Force 

Because  the  Task  Force  believes  that 
improving  the  safety  and  soundness  of 
the  securities  market  is  a  critical  issue, 
we  reevaluated  the  safety  and 
soundness  of  the  present  clearance  and 
settlement  system  and  a  host  of  risk 
reduction  mechanisms,  as  well  as 
several  mechanisms  that  would  increase 
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the  efficiency  of  the  clearance  and 
settlement  process,  in  terms  of  their 
potential  benefits  and  practicality  of 
implementation.  Based  on  our 
evaluation  of  the  system,  the  Task  Force 
concluded  that: 

"Time  equals  risk"  in  the  financial  markets 
and  the  safety  and  soundness  of  the  U.S. 
securities  market  can  be  substantially 
improved  by  shortening  the  settlement  cycle 
for  corporate  securities  to  T+3  by  mid  1994. 
For  consistency  of  settlement  in  the  domestic 
securities  markets,  the  Task  Force  also 
recommends  that  the  municipal  securities 
market  adopt  a  T+3  settlement  cycle  as  well; 
however,  any  delay  in  the  implementation 
timetable  because  of  the  unique  attributes  of 
the  municipal  securities  market  should  not 
impact  the  implementation  date  for  corporate 
securities.  The  system  and  legal  initiatives 
necessary  to  accomplish  T  +  3  settlement  for 
corporate  and  municipal  securities  should 
serve  as  a  stepping  stone  to  further 
reductions  in  settlement  periods  over  time  as 
technology  and  systems  permit.  Critical  to  the 
Task  Force's  recommendation  is  our 
conclusion  that  enhancements  to  existing 
affirmation  and  payment  systems  are 
presently  being  implemented  which  will 
permit  a  shorter  settlement  cycle  without 
imposing  undue  costs  on  broker/dealers  or 
institutional  and  public  investors. 

The  Task  Force  believes  that  the 
recommended  changes  in  the  clearance 
and  settlement  system  outlined  in  detail 
in  the  remainder  of  this  report  should 
serve  as  a  platform  for  further  risk 
reduction  efforts  in  the  securities 
industry.  Implementation  of  these 
changes  are  part  of  the  natural  evolution 
within  the  securities  industry  to  increase 
the  safety  and  soundness  of  the 
clearance  and  settlement  system. 
Moreover,  we  strongly  believe  that  these 
changes  can  be  implemented  by  the  first 
quarter  of  1994.  Ultimately  all  markets 
and  market  participants  are  potential 
victims  to  risk  from  within  the  system  as 
well  as  from  outside;  therefore,  the  Task 
Force  believes  that  recognized  risk 
reduction  measures  in  the  clearance  and 
settlement  process  should  be  pursued  to 
increase  safety  and  soundness. 

Deliberations  of  the  Task  Force  'iSi 

Risk 

The  risk  environment  for  securities 
firms  in  the  United  States  and 
throughout  the  worid  is  dramatically 
different  than  it  was  ten  years  ago. 
Today,  firms  generate  far  greater 
revenue  from  proprietary  trading  than  in 
the  past.  Moreover,  the  products  traded 
and  strategies  used  are  more  complex. 
In  this  new  environment,  the  securities 
clearance  and  settlement  system  is 
exposed  to  several  sources  of  risk 
including  market  risk,  participant  or 
credit  risk  and  external  risk  such  as  a 
domestic  or  international  event. 


While  the  securities  clearance  and 
settlement  organizations  are  designed  to 
deal  with  risks  arising  from  within  the 
securities  market,  they  are  less 
protected  against  disruptions  from  other 
organized  markets  or  disruptions  caused 
by  an  outside  event.  Thus  a  disruptive 
external  event  or  failure  in  one  of  the 
other  markets  could  have  a  domino 
effect  in  the  financial  industry  and 
significantly  impact  the  exposure  of 
participants  in  the  securities  market.  In 
other  words,  any  participant  in  the 
securities  market  may  become  a  victim. 
Moreover,  there  is  sufficient  fragility  in 
the  present  structure  of  the  world's 
financial  markets  to  warrant  concerns  of 
such  a  chain  reaction  as  indicated  in  the 
testimony  of  Alan  Greenspan, 
Chairman,  Board  of  Governors  of  the 
Federal  Reserve  System,  and  E.  Gerald 
Corrigan,  President,  Federal  Reserve 
Bank  of  New  York,  before  the  Senate 
Committee  on  Banking,  Housing  and 
Urban  Affiars  on  two  separate 
occasions: 

The  process  of  unbundling  financial  risk  is 
a  factor  boosting  the  volume  of  financial 
transactions  and  hence  increasing  strains  on 
clearing  and  settlement  systems  *  *  * 
(EJlements  of  risk  can  be  transferred  through 
interest  rate  and  currency  swaps;  in  these 
cases,  such  shifting  can  lead  to  hedging  needs 
or  to  arbitrage  opportunities  that  result  in 
additional  transactions  in  markets  for 
securities  and  their  derivatives  and  to 
enlarged  clearing  and  settlement  volume, 
with  attendant  risks  to  clearing  and 
settlement  systems.  Alan  Greenspan, 
testimony  before  the  Subcommittee  on 
Securities  of  the  Senate  Committee  on 
Banking.  Housing  and  Urban  Affairs.  June  14, 
1989.  What  is  it  at>out  financial  institutions 
and  financial  markets  that  creates  the 
systemic  risk  problem  in  the  first  instance? 
*  *  *  confidence  and  linkages.  It  is  also  the 
reason  why  pay;nents,  clearance  and 
settlement  systems  can  so  easily  be  the 
mechanism  through  which  a  localized 
problem  in  the  financial  system  can  take  on 
systemic  elements.  E.  Gerald  Corrigan, 
Federal  Reserve  Bank  Of  New  York, 
testimony  before  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs.  May  15, 
1991. 

The  preceding  quotes  capture  the 
essence  of  systemic  risk  in  the  financial 
markets.  Markets,  such  as  foreign 
exchange  and  swaps,  dwarf  in  size  more 
traditional  equity  markets.  According  to 
the  Bank  for  International  Settlements 
(BIS)  report  Survey  of  Foreign  Exchange 
Market  Activity  released  in  February 
1990,  the  estimated  size  of  the  foreign 
exchange  market  in  April  1989  in  the 
United  States  alone  averaged,  on  a  net 
turnover  basis.  $129  billion  per  day.  Of 
this,  $81  billion  was  in  the  spot  market, 
$39.6  billion  in  the  forward  market 
which  includes  swaps,  forwards  and 


futures  and  $7.8  billion  in  the  foreign 
exchange  options  market. 

No  comparable  values  for  the  average 
daily  value  of  the  U.S.  swaps  market 
appear  to  be  available.  However,  the 
International  Swap  Dealers  Association 
reported  that  in  1990,  the  value  of 
outstanding  interest  rate  and  currency 
rate  swaps  at  any  point  in  time  was 
close  to  $3  trillion.  Of  this,  outstanding 
interest  rate  swaps  totaled  $2,311  billion 
while  outstanding  currency  rate  swaps 
accounted  for  $577  billion.  Equally 
significant  are  the  developing  markets 
for  equity  swaps  and  over-the-counter 
derivatives  which  are  rapidly  expanding 
in  size. 

Trading  in  each  of  these  markets 
occurs  and  is  settled  directly  among 
contra-parties.  Thus,  unlike  the 
organized  markets,  there  is  no 
intermediation  through  a  clearing 
agency  of  credit  or  market  risk.  None  of 
this  is  to  suggest  that  firms  presently 
operating  in  these  markets  are  not 
operating  responsibly;  all  indicators 
suggest  that  they  are.  Nevertheless, 
these  markets,  by  their  very  nature, 
raise  significant  questions  as  to  the 
impact  of  the  failure  of  a  major  contra- 
party. 

The  concern  raised  by  these  markets 
is  further  underscored  in  remarks  made 
before  the  New  York  State  Bankers 
Association  on  January  30. 1992,  in 
which  E.  Gerald  Corrigan  warned  banks 
that  "where  it  is  relevant,  you  had  all 
better  take  a  very,  very  hard  look  at  off 
balance  sheet  activities,  including  the 
payments,  clearance  and  settlement 
risks  associated  with  many  of  those 
activities.  The  growth  and  complexity  of 
off-balance  sheet  activities  and  the 
nature  of  the  credit,  price  and  settlement 
risk  they  entail  should  give  us  all  cause 
for  concern."  Many  of  these  same  banks  ' 
provide  the  payments  and  credit  critical 
to  maintaining  liquidity  in  U.S.  securities 
markets. 

Furthermore,  major  securities  firms 
operate  in  these  financial  markets  in 
affiliates  that  are  wholly  unregulated  or 
lightly  regulated.  Therefore,  the  question 
that  begs  an  answer  is.  can  a  failure — 
operational  or  financial — in  one  of  these 
arenas,  damage  the  formal  markets  and 
their  clearing  and  settlement  systems? 

Large  financial  firms  are  often 
actively  involved  in  a  number  of 
markets;  listed  and  over-the-counter 
equities,  corporate  and  municipal  debt, 
government  securities,  futures  and 
options,  mutual  funds,  foreign  exchange 
and  swaps.  It  is  conceivable  that  if  a 
firm  experiences  heavy  losses  in  one 
market,  say  foreign  exchange,  its  fiscal 
position  could  affect  its  other  financial 
activity.  If  it  becomes  a  crisis  of 


Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Notices  27817 


confidence  in  the  financial  community, 
other  firms  may  be  reluctant  to  complete 
their  obligations  to  the  firm  and  banks 
may  be  reluctant  to  continue  financing 
the  firm,  thereby  fiuiher  impacting  the 
firm's  ability  to  continue  business  and  to 
fund  its  business.  The  demise  of  Drexel 
Bumham  Lambert  Incorporated  is  a  case 
in  point.  Such  a  crisis  may  also  impact 
firms'  general  willingness  to  interact 
normally  with  others.  In  1974,  when 
Bankhaus  I.D.  Herstatt,  K.G.a.A.,  was 
taken  ovet  by  German  authorities  as  a 
result  of  heavy  losses  in  foreign 
exchange  trading,  Clearing  House 
Interbank  Payments  System  (CHIPS), 
the  New  York  Gearing  House's 
computerized  system  for  inter-bank 
payments  which  is  the  primary  vehicle 
for  settling  foreign  exchange 
transactions,  was  affected  because 
participating  banks  refused  to  release 
funds  through  the  network  on  behalf  of 
customers  until  covering  funds  arrived. 
This  had  a  domino  effect.  Other  banks 
failing  to  receive  funds  refused  to 
deliver  funds  until  CHIPS  finally  became 
gridlocked. 

In  the  Herstatt  case,  a  foreign  bank 
with  losses  in  an  unregulated  market 
created  a  loss  of  confidence  and  caused 
a  significant  disruption  in  a  major 
payment  system.  During  the  October 
1987  market  crash,  large  margin 
requirements  in  the  options  and  futures 
markets  temporarily  affected  market 
participants'  ability  to  fund  their  short- 
term  financing  needs.  If  the  Herstatt 
crisis  had  occurred  during  a  period  of 
high  equities  market  volatility  such  as 
October  19. 1987,  the  strain  on  the 
markets,  clearing  and  settlement  and 
payments  systems  would  have  been 
even  greater.  More  or  larger 
insolvencies  would  not  have  been 
unthinkable  under  such  circumstances. 

Moreover,  the  absence  of  integration 
of  clearance  and  settlement  for 
derivative  and  cash  market  products 
increases  systemic  exposure.  U.S. 
equities,  futures  and  options  markets 
and  their  clearing  and  settlement 
systems  in  the  United  States  are  well 
organized  and  have  established  risk 
reduction  systems  whereby  the 
organization  can  monitor  participants' 
exposure,  collect  margins  or  clearing 
funds  and  act  as  the  counter-party  to 
every  trade.  They  have  established 
methods  to  reduce  and  spread  risks 
across  their  market  participants  and, 
thus,  are  generally  protected  against 
disturbances  in  their  markets. 

As  stated  earlier,  while  these  clearing 
and  settlement  organizations  are 
designed  to  deal  with  risks  produced  in 
their  markets,  they  «re  less  protected 
against  disruptions  from  other  organized 


markets.  The  following  quote  from  the 
Report  of  the  Presidential  Task  Force  on 
Market  Mechanisms,  January  1988,  sums 
this  issue  up  nicely: 

With  separate  clearinghouses  for  each 
market  segment  no  single  clearing 
corporation  has  an  overview  of  the 
intermarket  positions  of  mark^  participants. 
No  clearinghouse  is  able  to  assHs  accurately 
intermarket  exposure  among  its  clearing 
members  and  among  their  customm.  (page 
64) 

For  example,  if  a  dual  equitie^nd 
futures  participant,  as  a  result  of  losses 
in  one  maricet,  is  unable  to  meet  its 
obligations  in  the  other  market,  both 
clearing  organizations  may  cease  to  act 
for  the  participant.  Though  two  clearing 
organizations  may  informally 
communicate  before  and  during  the 
hquidation  of  the  participant's  position, 
there  are  no  arrangements  in  place 
which  would  allow  the  organizations  to 
cooperate  more  closely. 

It  is  Important  to  note  that  efforts  in 
this  direction  have  been  made  and 
potential  agreements  continue  to  be 
explored,  OCC  and  the  Chicago 
Mercantile  Exchange  (CME),  for 
example,  have  a  cross-margining 
agreement  in  place  that  benefits  dual 
participants  with  hedged  positions  with 
the  respective  organizations.  In  the 
event  of  the  insolvency  of  a  dual 
participant,  OCC  and  CME  will  share 
any  losses  resulting  from  the  liquidation 
of  the  participant's  hedged  positions. 

Also,  OCC  and  National  Securities 
Clearing  Corporation  (NSCC)  recently 
signed  an  agreement  that  would  provide 
NSCC  with  funds  equal  to  any  margins 
collected  at  OCC  for  options  that  are 
exercised  and  assigned  if  a  dual  member 
becomes  insolvent  and  NSCC  incurs  a 
loss  as  a  result  of  liquidating  the 
member's  transactions  that  resulted 
from  the  options  being  exercised.  Other 
such  efforts  at  developing  agreements 
continue  to  be  explored  and  have  the 
support  of  U.S.  regulators: 

To  an  important  degree,  more 
standardization  in  areas  such  as  clearing  and 
settlement  *  *  *  holds  the  promise  of 
enchancing  efficiency  while  at  the  same  time 
strengthening  market  structures.  Alan 
Greenspan,  testimony  before  the 
Subcommittee  on  Securities  of  the  Senate 
Committee  on  Banking,  Housing  and  Urban 
Affairs,  June  14, 1989. 

None  of  the  efforts  under  way, 
however,  will  help  these  clearing 
corporations  with  the  risks  posed  by 
"off-exchange"  markets.  Clearing  and 
settlement  entities  don't  have  access  to 
information  about  participants'  positions 
and  exposures  in  the  non-regulated 
markets.  Without  such  information, 
these  external  risks  cannot  be  factored 
into  the  organizations'  risk  management 


models.  Moreover,  even  if  clearing 
corporations  had  access  to  this  kind  of 
information,  it  is  not  clear  that  they 
could  protect  themselves  against  this 
external  risk  since  they  have  no  control 
over  their  participants'  activity  in  those 
markets. 

Further,  the  external  risks  posed  by  a 
combination  of  market  events  and 
domestic  or  international  events  cannot 
be  factored  into  risk  management 
models.  There  are  any  number  of 
plausible  events  that  if  they  occurred 
together,  would  have  a  greater  impact 
on  the  financial  industry  than  the  sum  of 
the  individual  effects  of  those  events.  As 
an  example,  consider  the  impact  on  the 
financial  industry  of  the  following 
combination  of  events.  First,  the  Dow 
Jones  Industrial  Average  reaches  3500 
points.  This  is  followed  by  a  series  of 
news  events  that  indicates  there  is  a 
deepening  recession  and  that 
Congressional  action  is  likely  to  trigger 
a  dramatic  new  inflationary  wave,  in 
response,  the  stock  markets  worldwide 
fall  25%,  U.S.  Treasuries  decline  7%  and 
the  dollar  falls  across  currencies 
because  of  U.S.  inflationary  concerns. 
Add  to  this  the  default  of  a  major 
investment  bank  on  its  settlement  or 
clearing  corporation  margin 
requirements  as  a  result  of  heavy  ' 

trading  losses.  Such  a  firm  would 
presumably  have  substantial  stock 
settlement  obligations,  enormous  futures 
and  options  margin  calls,  a  multi-billion 
dollar  mortgage-backed  book,  positions 
in  over-the-counter  derivative  and 
swaps  markets  with  market  values  in 
the  multi-billions,  hundreds  of 
thousands  (or  millions)  of  customer 
accounts  and  a  wide  variety  of  short- 
and  medium-term  secured  and 
unsecured  financings.  Given  these 
events,  there  is  a  substantial  potential 
for  other  major  firms,  already  weakened 
from  trading  and  credit  losses  from  the 
simultaneous  market  crashes,  to  become  - 
illiquid  in  the  short  term  and  fail  to  meet 
their  obligations  at  the  clearinghouse 
and  depository.  In  such  an  envirormient, 
the  willingness  of  a  consortium  of  banks 
to  provide  bridge  loans  to  the 
clearinghouse  would  not  be  certain.  Any 
resulting  default  by  the  clearinghouse 
would  have  a  significant  impact  on  a 
wide  range  of  smaller  firms  as  well  as  a 
traumatic  effect  on  the  public 
confidence  in  the  securities  markets. 

There  is  a  temptation  for  many  firms 
to  dismiss  the  risks  discussed  above  as 
relevant  only  to  large  international  firms 
that  have  substantial  proprietary 
positions.  Yet  this  dismissal  ignores  the 
impact  on  all  participants  if  a  clearing 
agency  becomes  even  temporarily 
illiquid.  The  resulting  losses  in 
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settlement  and  resulting  massive  fails  to 
deliver  would  leave  no  firm  unscathed. 
Moreover,  the  likey  plunge  in  investor 
confidence  in  the  financial  responsibility 
of  financial  firms  could  have  lasting 
effects. 

Because  the  markets  are  interwoven 
through  common  members,  securities 
clearing  and  settling  organizations 
cannot  avoid  the  domino  effect  of  risk 
posed  by  unofficial  markets  or  external 
events.  What  can  be  done,  however,  is 
to  continue  to  hmit  the  existing  exposure 
within  the  self-contained  securities 
clearing  systems.  As  pointed  out  in  the 
U.S.  Congress  Office  of  Technology 
Assessment's  report  Electronic  Bulls  and 
Bears,  September  1990,  the  strength  of 
the  clearing,  settlement,  and  payment 
systems  •  *  *  "must  be  such  that 
market  participants  will  have  enough 
confidence  in  the  robustness  and 
integrity  of  the  systems  to  avoid  taking 
actions  which  could  bring  them  down." 
By  limiting  the  existing  exposure  in  the 
self-contained  securities  systems,  the 
systems  will  be  better  able  to  maintain 
their  role  of  guarantors  in  the  markets 
even  in  the  event  that  the  markets  and 
their  participants  become  vulnerable  to 
a  failure  resulting  from  events  initially 
outside  the  national  market  system. 

Risk  Within  the  Securities  Clearance 
and  Settlement  System 

The  concept  that  "time  equals  risk", 
or  "shorter  is  safer",  appears  to  be  a 
logical,  perhaps  intuitive,  assumption. 
As  long  as  a  contract,  whether  for  the 
sale  of  a  security  or  the  sale  of  a  house, 
remains  to  be  fulfilled,  there  is  a 
possibility  that  one  of  the  parties 
involved  may  default.  Thus  it  follows 
that  the  longer  it  takes  to  complete  a 
transaction,  the  greater  the  risk  that 
some  intervening  event  will  occur  and 
interfere  with  the  intended  outcome. 
This  concept,  when  applied  to  the 
securities  clearance  and  settlement 
process,  would  indicate  that  reducing 
the  time  between  the  execution  of  a 
transaction  and  the  settlement  of  that 
transaction  would  reduce  the  exposure 
in  the  system  in  the  event  of  a  failure. 
More  specifically,  shortening  the 
settlement  cycle  from  T-l-5  to  T-(-3.  a 
recommendation  originally  proposed  by 
the  Group  of  Thirty  or  harmonize 
international  settlement  practices. 
would  presumably  reduce  exposure  in 
the  clearance  and  settlement  system. 
The  Task  Force,  while  believing  that 
shortening  the  settlement  cycle  is  a  step 
toward  international  harmonization, 
examined  the  issue  purely  from  a  risk 
perspective. 

In  terms  of  settlement  exposure,  the 
Task  Force  believed  that  quantitative 
data  was  necessary  to  verify  the 


assumption  that  time  equals  risk  and 
commissioned  NSCC  to  identify 
potential  exposure  at  the  clearinghouse 
in  a  T-f-5  environment  and  estimate  the 
related  decrease  in  loss  exposure  if  the 
industry  moved  to  a  shorter  settlement 
cycle. 

NSCC  collected  market  volatility  data 
over  a  three-year  time  frame  and 
member  position  data  from  selected 
dates  encompassing  periods  of  high  and 
low  market  volatility.  Member  position 
data  on  eleven  large  firms,  which 
represent  40%  of  the  dollar  value  in 
NSCCs  Continuous  Net  Settlement 
(CNS)  system  and  37%  of  the  share 
volume,  was  then  used  to  create  a 
composite  average  large  firm.  NSCC 
entered  the  volatility  and  position  data 
into  a  model  that  produced  estimates  of 
expected  exposure  in  the  event  of  a 
failure  of  an  average  large  firm. 

To  measure  market  risk  in  the  current 
T-t-5  settlement  period,  the  market 
differential  of  each  trade  pending  in  the 
system  on  T-i-1.  T+2.  T-»-3  and  T+* 
was  contrasted  with  the  original 
contract  price.  To  determine  the  impact 
of  settlement  on  T-f-3.  the  7+3  and  T-(-4 
pending  trades  were  removed  from  the 
model.  Based  on  NSCCs  risk 
assessment  model,  moving  from  T-f-5  to 
T-(-3  settlement  reduced  NSCCs  CNS 
market  risk  component  by  58%  in  the 
event  of  the  failure  of  an  average  large 
member  in  a  normal  market. 

The  Task  Force  also  asked  NSCC  to 
quantify  the  market  risk  posed  by  the 
failure  of  the  same  composite  average 
large  member  during  the  worst 
downward  market  movement  observed 
in  the  sample  dates.  In  this  worst-case 
scenario.  NSCCs  risk  assessment  model 
estimated  that  moving  to  a  T+3 
settlement  period  would  reduce  NSCCs 
market  risk  created  by  the  single  firm  by 
55%.  While  these  figures  in  themselves 
are  significant,  it  is  important  to 
emphasize  that  the  actual  worst-case 
scenario  could  involve  far  greater 
exposures.  As  noted  above,  the  failure 
of  a  major  firm  may  tirgger  failures  in 
the  international  dealer  markets 
resulting  in  temporary  illiquidity  for  a 
number  of  major  clearing  participants. 
The  Task  Force  concluded,  based  on 
the  quantitative  risk  data,  that  reducing 
the  time  between  trade  execution  and 
settlement  does  in  fact  reduce  risk  in  the 
system  and  that  the  U.S.  securities 
markets  can  be  made  safer  by 

shortening  the  settlment  cycle  to  T-»-3. 

Shortened  Settlement  Versus  Other  Risk 
Reducing  Alternatives 

The  Task  Force  believed  that  to 
achieve  its  goal  of  determining  changes 
that  would  achieve  a  safer  clearance 
and  settlement  system  it  could  not  limit 


its  study  solely  to  the  risk  benefits  of 
shortening  the  settlement  period. 
Therefore,  the  Task  Force  also 
requested  that  NSCC.  in  conjunction 
with  its  analysis  of  the  risk  exposures  in 
T-l-5  and  T-l-3  settlement  cycles, 
evaluate  the  impact  of  implementing  a 
daily  mark-to-market  of  all  guaranteed 
pending  trades  in  its  system  in  both  a 
T-»-5  and  T-(-3  settlement  cycle. 

Implementing  a  daily  mark-to-market 
would  reduce  NSCCs  market  exposure 
to  one  day  of  potential  market  exposure 
plus  the  time  it  would  take  to  liquidate 
the  positions  in  the  market.  While  there 
would  be  one  day  of  potential  market 
exposure  in  both  a  T-(-5  and  T-f  3 
settlement  period,  the  total  amount  of 
guaranteed  positions  that  would  be 
subject  to  market  exposure  would  be 
roughly  halved  in  a  T-(-3  settlement 
cycle.  NSCCs  analysis  indicates  that  by 
adopting  a  daily  mark-to-market, 
NSCCs  average  market  exposure  to  a 
composite  average  large  member 
insolvency  would  decrease  by 
approximately  46%  in  a  T-(-5  settlement 
period  and  39%  in  a  T-(-3  settlement 
period. 

The  Task  Force  compared  the  benefits 
of  adopting  a  T-(-3  settlement  cycle  to 
implementing  a  daily  mark-to-market  in 
a  T-l-5  settlement  period.  NSCCs 
average  expected  exposure  in  a  T-i-5 
settlement  period  with  a  daily  mark-to- 
market  would  be  30%  greater  than  its 
exposure  in  a  T-(-3  settlement  period 
without  a  daily  mark-to-market.  The 
data  indicates  that  moving  to  a  T-i-3 
environment  reduces  NSCCs  risk  to 
potential  market  exposure  more  than 
implementing  a  daily  mark-to-market  in 
the  current  T-l-5  environment. 

A  critical  feature  of  the  risk  reduction 
benefits  of  marking-to-market  is 
payment  of  the  mark  in  the  event  of  an 
insolvency.  NSCCs  mark-to-market 
analysis  in  both  the  T-l-5  and  T-l-3 
settlement  periods  and  the  subsequent 
comparison  of  T-l-5  settlement  with  a 
daily  mark-to-market  to  T-l-3  settlement 
both  assume  that  the  member  paid  the 
mark  on  the  day  of  the  insolvency.  It  is 
most  likely,  however,  that  in  the  case  of 
insolvency,  the  member  has  not  paid  the 
mark.  This  being  the  case  decreases  the 
risk  reduction  benefits  gained  from 
marking-to-Market. 

In  addition,  it  is  the  opinion  of  the 
Task  Force  that  a  daily  mark-to-market 
would  involve  all  market  participants 
including  retail  firms  and  would  require 
constant  bookkeeping  and  a  complex 
payment  system  to  move  the  money. 
The  impact  on  firms  with  a  substantial 
retail  customer  base  would  be 
significant.  While  the  actual  risk  of 
simultaneous  mass  customer  defaults 


Federal  Register  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Notices 


27819 


would  be  extremely  low,  the  firms 
would  continue  to  be  marked  for  each 
position.  This  would  place  retail  firms  in 
the  impossible  position  of  either 
continually  requiring  individual 
customers  to  make  mark  payments  or 
absorbing  the  marks.  The  dollar  impact 
on  major  institutional  participants 
would  be  enormous.  Moreover, 
implementing  a  mark-to-market  would 
drain  additional  liquidity  out  of  the 
system  unless  the  marks  were  netted 
across  all  markets.  The  Board  of 
Governors  of  the  Federal  Reserve 
System  in  its  study,  Clearance  and 
Settlement  in  U.S.  Securities  Markets, 
March  1992,  noted  the  following  about 
the  impact  of  a  daily  mark-to-market  on 
liquidity:!  | 

it  thereby  reduces  the  clearing 
corporation's  need  for  collateral  to  secure 
credit  exposures.  At  the  same  time,  however, 
marking-to-market  may  increase  potential 
liquidity  pressures  on  both  the  clearing 
organization  and  its  participants,  (page  15) 

Based  on  the  quantitative  risk  data 
and  expert  opinion,  the  Task  Force 
concluded  that  implementing  a  daily 
mark-to-market  is  not  currently  a 
practical  alternative  and  recommends 
that  the  industry  shorten  the  settlement 
cycle  to  T-f  3  to  further  reduce  systemic 
risk  in  the  clearance  and  settlement 
process. 

Shortening  the  settlement  cycle  is  the 
most  effective  way  to  limit  the  exposure 
in  the  clearing  system  for  corporate  and 
municipal  securities.  Moreover,  the  Task 
Force  believes  that  in  the  longer  term, 
moving  to  settlement  on  T+3,  which  is 
still  two  days  later  than  settlement  in 
the  derivative  and  government  securities 
markets,  serves  as  a  platform  for  future 
industry  discussions  of  further  risk 
reduction  measures  such  as  the 
harmonization  of  settlement  cycles  and 
daily  settlement  times. 

Obstacles  to  Shortening  the  Settlement 
Cycle 

After  determining  that  moving  to  a 
T-f- 3  settlement  cycle  would  reduce 
potential  risk  exposure  in  the  present 
securities  clearance  and  settlement 
system,  the  Task  Force  studied  the 
practicality  of  and  obstacles  to 
shortening  the  settlement  cycle.  The 
Task  Force  concluded  that  the  lack  of  an 
electronic  payment  system  for  retail 
transactions  and  the  current  affirmation 
process  for  institutional  trades  are  the 
major  obstacles  in  shortening  the 
settlement  cycle  to  T-f- 3  but  that  these 
are  solvable  problems.  The  Task  Force 
believes  that  current  customer  behavior 
practices  should  not  be  an  obstacle  to 
shortened  settlement  provided  there  is 
strong  leadership  from  within  the 


industry  and  educational  efforts  to 
address  customer  and  account  executive 
concerns. 

Payment  Systems 

Research  commissioned  by  the  U.S. 
Working  Committee  of  the  Group  'of 
Thirty  Clearance  and  Settlement  Project 
showed  that  in  the  current  T-f- 5 
settlement  cycle,  approximately  80%  of 
funds  due  from  retail  clients  for 
purchase  transaction^re  available  by 
T-f- 3.  In  addition,  respondents  to  a 
survey  of  the  broker  and  bank 
community  indicated  that  on  average, 
21%  of  retail  purchase  trades  are  settled 
by  check  delivered  through  the  mail  and 
that  only  20%  of  these  trades,  as 
measured  in  dollar  value,  arrive  on  or 
before  T-f- 3.  The  Task  Force  believes 
that  these  statistics  may  understate  the 
problem  for  small  firms  that  rely 
completely  on  checks  to  send  and 
receive  customer  funds. 

The  Task  Force  observed  that  the 
ability  of  firms  to  immobilize  customer 
monies  is  often  a  function  of  the  Arms' 
affiliation  with  a  consolidation  account 
such  as  a  Cash  Management  Account 
(CMA).  Firms  that  do  not  offer  a  CMA- 
iike  option  to  their  customers  must  rely 
on  the  receipt  of  transmitted  funds 
which  still  occurs  predominantly  by 
check.  Depending  on  the  efficiency  of 
the  brokerage  firm's  processing  system 
and  the  bank  on  which  the  check  is 
drawn,  checks  may  clear  or  become 
good  fluids  the  same  day  they  are 
deposited  or  up  to  several  days  later.  In 
addition,  the  current  mail  delivery  time 
frames  of  the  U.S.  Postal  Service  would 
not  facilitate  a  reduction  in  the 
settlement  cycle.  The  Task  Force 
believes  that  there  is  a  growing 
realization  within  the  industry  that  the 
flow  of  customer  funds  both  to  and  from 
the  customer  should  be  expedited  and 
concluded  that  to  move  to  T-f- 3 
settlement  requires  the  development  and 
implementation  of  an  electronic 
payment  system  as  a  payment  option  for 
firms  and  retail  customers. 

T1^  Task  Force  reviewed  the  efforts 
already  under  way  under  the  auspices  of 
the  Securities  Industry  Association 
(SIA)  to  use  Automated  Clearing  House 
(ACH),  a  domestic  electronic  payment 
system  used  by  over  22,000  banks, 
thrifts  and  other  depository  financial 
institutions  on  behalf  of  corporations 
and  individuals,  for  securities 
transactions.  The  ACH  system 
processes  both  debit  and  credit 
transactions  allowing  the  initiator  to 
collect  or  disburse  funds  electronically. 
In  payment  transactions,  funds  flow 
from  an  account  of  the  originator  to  the 
account  of  the  client,  bi  collection 
transactions,  the  funds  flow  from  the 


transaction  recipient's  account  at  the 
receiving  depository  institution  for 
credit  to  the  originator's  account  at  its 
Hnancial  institution.  Settlement 
normally  takes  place  through  the 
Federal  Reserve.  ACH  allows  for  stop 
orders,  notifications  of  change  (change 
of  banks  or  accounts),  reversals  and 
returns  connected  with  an  inability  to 
conclude  the  processing  which  is  most 
often  for  insufficient  funds. 

While  the  use  of  ACH  as  a  payment 
mechanism  for  retail  securities 
transactions  does  not  require  systems 
changes  as  long  as  the  customer's  and 
broker's  banks  participate  in  ACH,  a 
diverse  body  of  regulations  governs  the 
ACH  payment  system  and  the  retail 
brokerage  community  with  respect  to 
transaction  initiation,  settlement,  error 
resolution  and  exception  processing.  All 
depository  financial  institutions 
participating  in  ACH  and  required  to 
comply  with  the  operating  rules  of 
National  Automated  Clearing  House 
Association  (NACHA),  local  ACH  rales 
and  Federal  Reserve  Regulation  E. 
These  rules,  which  were  promulgated  by 
bank  regulators  and  bank  associations, 
do  not  mesh  smoothly  with  the 
conventions  in  place  in  the  securities 
industry.  Therefore,  the  Task  Force 
concurred  with  the  SIA  that  the  use  of 
ACH  in  U.S.  financial  markets  requires 
that  these  rules  be  amended  to  satisfy 
the  requirements  of  the  securities 
industry. 

A  joint  e^ort  at  the  SIA  and  NACHA 
has  studied  the  rules  regarding  the  use 
of  ACH  for  securities  transactions.  For 
ACH  to  be  used  in  the  securities 
industry.  Regulation  E.  which  was 
designed  to  protect  retail  users  of 
electronic  funds  transfer  systems  and 
permits  retail  users  to  rescind  payment 
orders  with  some  exemptions,  needs  to 
be  amended  so  that  any  transaction 
executed  through  a  registered  broker/ 
dealer  would  be  exempt  from  rescission 
rights.  The  SIA  has  already  undertaken 
steps  to  effect  this  change. 

In  addition  to  complying  with 
Regulation  E,  all  depository  financial 
institutions  are  required  to  comply  with 
the  operating  rules  of  NACHA  as  well 
as  local  ACH  rules.  Current  NACHA 
rules  allow  rescission  rights  for 
unauthorized  transactions.  The  Task 
Force  believes  that  these  customer 
rescission  rights  are  unacceptable  to  the 
brokerage  community  which  has  long- 
standing, workable  error  resolution 
procedures  although  some  firms  already 
use  ACH  for  securities  transactions  in 
spite  of  the  current  rescission  rights. 
NACHA  has  determined  that  it  needs  to 
adopt  a  new  standard  entry  class  code 
that  eliminates  these  rescission  rights 
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before  ACH  is  widely  accepted  by  the 
securities  industry  as  a  payment 
alternative  to  checks. 

While  the  amendment  of  Regulation  E 
and  the  adoption  of  a  new  standard 
entry  class  code  are  required  to  make 
ACH  a  viable  alternative  to  checks  for 
securities  transaction  payments, 
education  of  the  brokerage  community 
and  its  customers  is  also  necessary 
before  ACH  becomes  an  acceptable 
alternative.  The  Task  Force  believes  this 
to  be  the  greatest  challenge  because  it 
represents  a  cultural  change  to  the 
industry  as  well  as  to  retail  customers 
and  may  require  broker/ dealers  to 
adjust  well  established,  settled  customer 
relationships.  The  Task  Force  believes 
that  the  industry,  under  the  guidance  of 
the  SLA  should  plan  to  initiate  an 
information  and  education  drive  to 
familiarize  the  retail  brokerage 
community  with  the  advantages  to  the 
firm  and  customer  of  ACH. 

The  Task  Force  believes  that 
mechanisms  that  reduce  the  time 
between  the  execution  of  a  transaction 
and  the  settlement  finality  of  that 
transaction  should  be  generally 
encouraged.  ACH  reduces  the  time 
between  when  the  customer  agrees  to 
pay  and  the  finality  of  that  payment. 
Moreover,  the  Task  Force  believes  that 
ACH.  with  proper  revisions  and  with  the 
support  of  a  major  industry  educational 
effort  can  provide  an  alternative 
payment  mechanism  to  enable  T+3 
settlement.  Therefore,  the  Task  Force 
reconunends  that  ACH  be  adopted  by 
the  industry  as  a  standard  payment 
practice  option. 

Affirmation  of  Institutional  Trades 

The  Task  Force  also  concluded  that 
additional  steps  are  required  to  provide 
more  efficient  mechanisms  to  permit 
institutional  trades  to  settle  in  three 
days.  In  particular,  the  current 
affirmation  process  in  the  Institutional 
Delivery  (ID)  system  cannot 
accommodate  a  T+3  settlement  cycle. 
Brokers  notify  the  depository  of  trades 
made  by  an  investment  manager  on 
behalf  of  an  institutional  client.  The 
investment  manager  and  the  client's 
custodian  banks  are  notified  of  the  trade 
and  asked  to  affirm  that  the  information 
is  correct.  In  the  current  batch 
processing  environment,  participants 
receive  the  reports  on  T+l  with  the  goal 
of  receiving  affirmation  on  T+2.  To 
move  to  T+3  requires  that  the 
affirmation  process  be  completed  on 
T+1.  This  can  be  accomplished  through 
an  interactive  system  whereby 
information  is  processed  on  receipt  with 
reports  distributed  on  request. 

The  Depository  Trust  Company  (DTC) 
has  proposed  an  interactive  ID  System 


structured  to  accommodate  the  current 
T+5  settlement  environment.  The 
proposed  system  offers  an  advice  of 
correction  feature,  which  eliminates 
instances  of  telephone  notification  and 
the  need  for  broker/dealers  to  cancel 
and  correct  the  confirmation,  and 
provides  systemic  notification  and 
automated  affirmation  of  trades.  The 
proposed  system  also  has  a  trade 
authorization  feature  that  permits  the 
authorization  of  both  affirmed  and 
unaffirmed  trades  from  trade  date  to 
11:30  a.m.  on  T-(-5  and  allows 
authorization  after  Th-5.  As  noted 
above.  DTC's  proposed  interactive 
system  would  process  data  upon  receipt 
and  distribute  reports  on  request 
thereby  allowing  participants  to  be  as 
interactive  as  they  choose.  An 
interactive  system  eliminates  specific 
time  frames  for  trade  input, 
confirmation,  affirmation  and 
authorization  and  allows  the  sequence 
of  confirmation,  affirmation  and 
authorization  to  vary.  If  ID  users  agree 
with  the  proposal.  DTC  anticipates  that 
the  interactive  system  will  be  available 
by  early  1994  on  a  voluntary 
participation  basis  in  either  a  batch  or 
interactive  environment. 

Timely  affirmation  of  institutional 
trades  on  T+1  is  required  to  support  a 
T+3  settlement  cycle.  The  Task  Force 
believes  the  implementation  of  an 
interactive  ID  system,  which  allows  for 
completion  of  the  affirmation  process  on 
T+1.  will  permit  shortening  the 
settlement  cycle  to  T+3.  However,  the 
Task  Force  believes  that  if  the 
interactive  process  alone  proves  to  be 
insufficient  to  acconmiodate  settlement 
on  T+3.  dual  input  by  brokers  and 
investment  managers  could  be 
mandated  by  the  SEC  and  self- 
regulatory  organizations  at  a  later  date. 

The  Task  Force  views  the 
implementation  of  an  interactive  ID 
system,  which  is  critical  to  moving  to  a 
T+3  settlement  cycle,  as  a  step  in 
reducing  risk  in  the  clearance  and 
settlement  system. 

Summary 

The  Task  Force  believes  that  all  the 
obstacles  to  shortening  the  settlement 
described  above  are  solvable  by 
modifying  systems,  changing  established 
settlement  practices  and  educating  retail 
and  institutional  investors.  Moreover, 
we  believe  that  the  necessary 
rulemaking  and  system  changes  can 
occur  by  the  first  quarter  of  1994. 

Further  Opportunities  to  Enhance  the 
Clearance  and  Settlement  Process 

The  Task  Force,  in  its  evaluation  of 
shortening  the  settlement  cycle  to 
improve  the  safety  and  soundness  of  the 


securities  markets,  identified  two 
additional  issues — reducing  the  use  of 
physical  certificates  and  adopting  dual 
input  for  institutional  trades— that  it 
balieves  provide  further  opportunities 
for  the  securities  industry  to  enhance 
the  clearance  and  settlement  process. 
While  the  Task  Force  acknowledges 
that  reducing  the  use  "bf  physical 
certificates  and  dual  input  of 
institutional  trades  are  not  prerequisites 
to  move  to  T+3  settlement,  the  Task 
Force  believes  the  industry  and  the  SEC 
should  encourage  efforts  in  these  areas. 

Reduction  in  the  Use  of  Physical 
Certificates 

The  industry  has  encouraged  the 
strong  and  continuing  trend  over  the  last 
decade  to  settle  corporate  and  municipal 
securities  in  book-entry  form  in  a 
depository  envirorunent.  As  of  1990, 
DTC  alone  had  immobilized  63%  of  the 
total  market  value  outstanding  for 
equities  while  the  number  of  registered 
certificates  provided  to  investors  and 
participants  through  DTC  dropped  from 
16  million  certificates  annually  in  1980 
to  6  million  certificates  in  1990. 

The  Task  Force  believes  that  the 
physical  movement  of  securities 
certificates  to  transfer  ownership  is 
inefficient  and  that  immobilization 
should  be  the  preferred  route  for  U.S. 
corporate  and  municipal  securities 
markets.  The  Task  Force  further 
beheves  that  the  key  to  automating 
clearance  and  settlement  is  to  eliminate 
the  delivery  of  physical  certificates. 
However,  the  Task  Force  does  not 
propose  eliminating  physical  certificates 
for  those  retail  investors  who  choose  to 
maintain  their  record  of  ownership  in 
that  form.  Brokerage  firms  should 
continue  to  have  the  option  of  imposing 
fees  for  physical  certificates  and  time 
delays  they  believe  are  warranted. 
While  investors  should  continue  to  have 
the  right  to  hold  physical  certificates, 
that  right  should  not  come  at  the 
expense  of  increasing  the  safety  of  the 
markets.  Therefore,  the  Task  Force 
strongly  encourages  the  SEC  to  explore 
the  possibility  of  requiring  retail 
investors  to  return  their  certificates  to 
the  system  before  trading  can  occur. 
Requiring  that  certificates  be  in  the 
system  before  trading  occurs  does  not 
eliminate  certificates;  however,  it  does 
eliminate  the  need  for  broker/dealers  to 
borrow  stock  to  meet  street-side 
delivery  requirements  where  customers 
have  not  delivered  their  securities.  This 
requirement  should  reduce  the  use  of 
certificates  since  immobilization  will  be 
less  expensive  as  well  as  more 
convenient  and  safer  for  customers  in 
terms  of  reducing  the  number  of  lost  or 
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stolen  certificates  which,  as  estimated 
by  the  Commission  represented  $2.6 
billion  in  certificates  in  1990. 

The  Task  Force  recognizes  that  the 
use  of  physical  certificates  has  a  long- 
standing history  in  the  U.S.  securities 
markets  and  that  requiring  retail 
investors  to  return  their  certificates  to 
the  system  before  they  can  be  sold 
represents  a  cultural  change.  The  Task 
Force  believes,  as  with  adopting  an 
electronic  payment  option,  that  an 
information  and  education  drive  to 
inform  retail  investors  of  changes  in 
well-established  retail  practices  is 
necessary  to  ensure  a  smooth 
implementation  of  such  a  requirement. 

Dual  Input  of  Institutional  Trades 

The  Task  Force  believes  that  the 
implementation  of  an  interactive  ID 
system  not  only  permits  the  affirmation 
of  institutional  trades  on  T+1,  as 
required  to  shorten  the  settlement  cycle, 
but  also  provides  the  opportunity  to 
enhance  the  institutional  settlement 
process  by  permitting  dual  input  of  trade 
information  by  brokers  and  investment 
managers.  Dual  input  of  trade 
information  increases  the  certainty  of 
the  trade  confirmation  process  between 
the  broker  and  investment  manager  and 
as  a  result  brings  greater  surety  to  the 
institutional  settlement  process.  Because 
of  the  greater  certainty  provided  by  dual 
input,  the  Task  Force  strongly 
recommends  that  the  industry  and 
appropriate  regulatory  agencies  work 
toward  adopting  dual  input  for 
institutional  trades. 

The  Task  Force  has  reviewed  DTC's 
proposal  for  an  interactive  ID  system 
and  believes,  based  on  consultation 
with  experts  familiar  with  the  proposed 
systems  that  the  system  can  be  modified 
to  accommodate  dual  input. 

Projects  in  the  Industry 

The  Task  Force  also  reviewed  a 
number  of  projects  in  the  industry  that 
would  impact  the  clearance  and 
settlement  process.  The  Task  Force 
strongly  believes  that  these  projects, 
which  would  further  reduce  risk  and 
harmonize  markets,  should  be 
encouraged. 

Book-Entry  Settlement 

The  U.S.  Working  Committee  of  the 
Croup  of  Thirty  Clearance  and 
Settlement  Project  has  recommended 
that  settlement  among  financial 
intermediaries  and  between  financial 
intermediaries  and  their  institutional 
clients  occur  in  a  book-entry 
environment  and  has  distributed  a 
series  of  proposed  rule  changes  that 
would  enable  the  implementation  of  this 
recommendation  to  the  appropriate 


organizations  for  review  and  comment. 
The  Task  Force  strongly  supports  this 
recommendation. 

The  Task  Force  believes  the  need  to 
implement  this  recommendation  in  the 
United  States  was  made  clear  by  the 
demise  of  Drexel  Bumham  Lambert 
Incorporated.  During  the  workout, 
physical  deliveries  could  only  be  made 
on  a  cash  basis  and  were  often 
completed  on  an  ex-clearing  basis. 
Those  items  that  could  be  settled  on  a 
book-entry  basis  were  largely 
unaffected. 

The  Task  Force  believes  that  the 
street-side  book-entry  settlement 
recommendation  enjoys  widespread 
support  in  the  industry  since  it  reduces 
risk  and  cost  and  will  improve  the 
efficiency  of  the  street-side  settlement 
process.  Book-entry  settlement  is  a 
productive  change  for  the  industry  that 
improves  the  safety  and  soundness  of 
the  system  at  little  or  no  cost  to  the 
industry.  The  Task  Force  believes  that 
appropriate  self-regulatory 
organizations  should  review  the 
proposed  rule  changes  and  implement 
the  recommendation  as  soon  as 
practical. 

Depository  Eligibility  for  New  Issues 

The  U.S.  Working  Committee  of  the 
Group  of  Thirty  Clearance  and 
Settlement  Project  has  also 
recommended  that  all  new  corporate  or 
municipal  securities  coming  to  market 
be  eligible  for  depository  processing. 
The  Task  Force  supports  the 
implementation  of  this  recommendation. 
DTC  reports  that  in  the  first  five  months 
of  1991,  only  29  of  the  11,941  new  issues 
submitted  to  the  Underwriting 
Department  failed  to  meet  DTC's 
eligibility  criteria.  Of  the  29  issues,  8 
were  uniquely  denominated  bonds 
having  a  partial  call  feature  which  were 
rejected  because  DTC  does  not  currently 
have  a  procedure  for  allocating  called 
securities  for  such  issues.  The 
Underwriting  Department  at  DTC 
believes  that  the  remaining  issues  that 
were  rejected  could  have  been  made 
eligible  had  the  deadlines  for  bringing 
the  issues  to  market  been  less  severe. 

One  obstacle  to  achieving  depository 
eligibility  for  new  issues  is  the  current 
use  of  physical  certificates  to  track 
potential  inappropriate  trading  of  initial 
public  offerings  back  to  the  syndicate 
during  the  stabilization  period.  This 
inappropriate  trading,  commonly  known 
in  the  industry  as  "flipping",  occurs 
during  the  new  issue  stabilization  period 
when  an  investor  sells  the  stock  back  to 
the  syndicate  or  to  another  investor  who 
in  turn  sells  it  back  to  the  syndicate  at 
the  offering  price.  Syndicate  managers 
rely  on  the  certificate  number  to  identify 


which  member  of  the  syndicate  sold  the 
issue  to  the  investor  who  "flipped"  it 
back  to  the  syndicate  so  that  they  can 
recoup  a  portion  of  the  seller's 
concession  paid  to  that  syndicate 
member. 

While  quantitative  information  on 
how  often  new  issues  are  flipped,  or 
traded  to  the  syndicate  at  the  offering 
price,  is  not  readily  available  since 
initial  public  offerings  are  not  always 
tracked  particularly  in  a  rising  market, 
lead  managers,  in  certain  situations, 
may  have  chosen  to  withhold  depository 
eligibility  for  certain  issues  because  of 
flipping  concerns.  During  the  first  five 
months  of  1991,  DTC  was  requested  to 
defer  the  eligibility  of  35  issues  during 
the  underwriting  period  because  of 
flipping  concerns.  All  of  these  issues  met 
DTC's  eligibility  criteria. 

The  Task  Force  reviewed  the  research 
of  the  Flipping  Focus  Group  of  the  U.S. 
Working  Committee  of  the  Group  of 
Thirty  Clearance  and  Settlement  Project 
and  its  proposal  for  an  automated 
tracking  system  that  would  eliminate  the 
need  for  physical  certificates  to  track 
issues  during  the  underwriting  period.  In 
the  proposed  sub-account  tracking 
system,  DTC  would  establish  an  NSCC 
omnibus  account  for  each  initial  public 
offering  and  an  initial  public  offering 
account  for  each  syndicate  participant 
that  collectively  balances  to  NSCC's 
omnibus  account.  In  turn,  NSCC  would 
have  a  sub-account  tracking  system  to 
which  the  lead  manager  would  provide 
detailed  information  about  the  initial 
distribution  while  participants  in  the 
syndicate  would  provide  information 
about  redistribution  of  the  issue.  Any 
change  in  a  syndicate  participant's 
position  in  its  DTC  account  would  be 
reported  to  NSCC's  sub-account  tracking 
system.  NSCC  would  then  notify  the 
lead  manager  and  syndicate  participant 
that  a  possible  flip  occurred. 
Participation  in  new  procedures  to  track 
potential  flipping  would  be  part  of  the 
"Agreement  Among  Underwriters"  and 
tracking  information  from  DTC  and 
NSCC  would  be  available  to  the  lead 
manager  upon  request. 

Because  the  use  of  physical 
certificates  during  the  initial  public 
offering  stands  in  the  way  of  achieving 
depository  eligibility  of  new  issues,  the 
Task  Force  strongly  supports  the 
development  and  implementation  of  a 
solution  to  the  flipping  problem.  The 
Task  Force  believes  that  the  flipping 
issue  cannot  be  a  stimibling  block  to 
depository  eligibihty  and  book-entry 
processing  and  recommends  that  all 
participants  in  the  corporate  securities 
clearance  and  settlement  process  give 
serious  consideration  to  the  flipping 
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proposal  when  it  is  released  for 
comment. 

Same-Day  Funds  Payment 

In  addition  to  book-entry  settlement 
and  depository  eligibility  of  new  issues, 
the  U.S.  Working  Committee  has  also 
recommended  that  payments  among 
financial  intermediaries  and  between 
financial  intermediaries  and  their 
institutional  clients  be  made  in  same- 
day  funds.  NSCC  and  DTC,  in 
conjunction  with  the  Federal  Reserve 
Bank  of  New  York  and  the  SEC,  are 
currently  developing  a  model  for  a 
same-day  funds  payment  system.  The 
Task  Force  reviewed  presentations  by 
NSCC  and  DTC  on  the  status  of  their 
design  which  will  be  released  for  public 
comment  shortly. 

The  proposed  same-day  funds  system 
is  a  closed,  collateralized  system  to 
ensure  adequate  liquidity.  The  proposed 
system  would  not  allow  withdrawal  of 
securities  or  the  free  pledge  or  free 
delivery  of  securities.  Participants 
would  only  be  able  to  re-deliver 
securities  against  payment.  DTC  has 
completed  simulations  to  ensure  that  the 
proposed  system  can  operate  in  a  high- 
volume  environment  without  gridlock  as 
increased  numbers  of  transactions  pass 
through  the  risk  management  controls. 

The  Task  Force  believes  that  same- 
day  funds  represent  a  safer  payment 
methodology  that  eliminates  the 
overnight  credit  risk  in  the  current  next- 
day  funds  environment.  The  Task  Force 
recommends  that  the  industry  support 
the  implementation  of  a  same-day  funds 
payment  system  as  one  step  toward 
harmonizing  the  payment  process  across 
all  U.S.  clearance  and  settlement 
systems'and  improving  the  efficiency  of 
the  settlement  process. 

Cross-margining 

OCC  has  developed  several  cross- 
margining  programs,  as  referenced 
earlier,  whereby  options  and  futures 
clearinghouses  share  position 
information  on  common  clearing 
members  and  calculate  the  margin 
requirement  based  on  the  combined 
positions  to  avoid  overcollateralization 
of  the  risk  of  intermarket  hedged 
positions  at  the  clearinghouse  level. 
OCC's  cross-margining  programs  reduce 
clearing  system  risk  by  substituting 
correlated  positions  for  cash  or  cash 
equivalent  margins  and  provide 
financing  relief  and  settlement 
harmonization.  The  Task  Force 
reviewed  OCC's  presentation  on  its 
current  cross-margining  arrangements 
and  believes  that  OCC  and  relevant 
futures  exchanges  should  be  encouraged 
to  continue  to  expand  their  programs. 


Coordinated  Payments 

The  U.S.  Working  Committee  of  the 
Group  of  Thirty  Clearance  and 
Settlement  Project  formed  a 
Coordinated  Payments  Focus  Group  to 
explore  corrdinating  payments  within 
securities  markets  with  the  eventual 
possibility  of  netting  payments  across 
all  domestic  markets.  The  Focus  Group 
is  in  the  process  of  defining  the 
requirements  and  attributes  of  a  netting 
scheme.  The  Task  Force  believes  that 
the  industry  should  encourage  the 
development  of  a  scheme  that  would  net 
settlement  payments,  at  a  minimum, 
within  the  U.S.  securities  markets. 

The  Task  Force  believes  that  the 
industry  and  appropriate  regulatory 
organizations  should  encourage  and 
actively  support  these  ongoing  industry 
efforts. 

Task  Force  Reconunendations  and  Time 
Frames  for  Implementation 

The  Task  Force  believes  that  it  has 
accomplished  its  goal  of  evaluating 
systemic  risk  in  the  current  securities 
clearance  and  settlement  system  and 
determining  changes  that  are  needed  to 
achieve  safer  and  more  efficient 
markets.  After  reviewing  quantitative 
data  and  hearing  expert  opinion  on  risk 
in  the  securities  clearance  and 
settlement  system,  the  Task  Force 
proposes  the  following  recommendation 
and  time  frame  for  implementation: 

The  current  settlement  period  should 
be  shortened  to  T4-3  in  the  interest  of 
reducing  settlement  exposure  and 
increasing  the  safety  and  soundness  of 
the  securities  clearance  and  settlement 
system.  The  Task  Force  believes  the 
retail  and  institutional  issues  involved 
can  be  resolved  by  early  1994  allowing 
implementation  of  T-(-3  settlement  for 
securities  by  mid  1994. 

Risk  in  the  securities  clearance  and 
settlement  system  has  been  studied  and 
discussed  by  other  industry  participants 
and  organizations  over  the  past  four 
years.  The  Task  Force  strongly  believes 
that  the  industry  knows  what  needs  to 
be  done  to  reduce  systemic  risk  and 
understands  the  universal  benefit  to  be 
gained  from  improving  the  safety  and 
soundness  of  the  securities  clearance 
and  settlement  system.  The  Task  Force 
believes  that  it  is  time  to  make  the 
proposed  recommendations  for  reducing 
risk  a  reality. 

The  Task  Force  recognizes,  however, 
that  there  are  limits  to  what  the  private 
sector  can  accomplish  in  terms  of  timing 
and  uniformity  of  results.  It  is  clear  that 
regulatory  support  ^r  these  private- 
sector  efforts  is  critical.  The  Task  Force 
believes  that  the  private  sector  working 
with  the  regulatory  organizations  can 


effectively  implement  these  . 

recommendations  within  the  proposed 
time  frames  and  recommends  that  these 
cooperative  efforts  begin  as  soon  as 
possible  for  time  equals  risk— the  longer 
the  industry  waits  to  implement  these 
changes,  the  greater  the  potential 
exposure  in  the  securities  clearance  and 
settlement  system. 
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Granting  Approval  to  Proposed  Rii|e 
Change  Establishing  a  Cabinet  System 
for  Trading  Certain  Equity  and      « 
Derivative  Securities  J 

June  15, 1992. 

On  February  24, 1992.  the  American 
Stock  Exchange.  Inc.  ("Amex  or 
"Exchange")  submitted  td  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Conunission).  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  •  and  rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
adopt  new  Exchange  Rule  25  to 
establish  a  cabinet  system  for  the 
trading  of  certain  equity  and  derivative 
securities. 

The  proposed  rule  change,  as  well  as 
Amendment  No.  1,  were  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  30677  (May  7, 1992).  57  FR 
20538  (May  13. 1992).  No  comments  were 
received  on  the  proposal. 


'  15  U.S.C.  7e8(b)(l)  (1968). 
»  17  CFB  240.19b-«  (1991). 
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Currently,  the  Exchange  has  a  cabinet 
system  in  place  for  options  '  and 
bonds.*  HoWever,  there  is  currently  no 
provision  in  the  Amex  rules  for  trading 
other  equity  securities  on  a  cabinet 
basis.  Under  Amex  Rule  170.  an  Amex 
specialist  has  an  obligation  to  make  a 
two-sided  market  in  all  securities  in 
which  the  specialist  is  registered. 
Accordingly,  even  in  the  absence  of 
public  buying  or  selling  interest,  a 
specialist  is  required  to  bid  for  and  offer 
securities  for  his  or  her  own  account. 
However,  the  Exchange  believes  that 
the  obligation  to  make  a  two  sided 
market  places  an  unjustified  burden  on 
the  specialist  where,  for  example,  there 
is  an  absence  of  buying  interest  for  an 
essentially  worthless  security.* 

A  procedure  under  new  Amex  Rule  25 
would  permit  the  specialist,  with  the 
approval  of  a  Floor  Governor  and  the' 
concurrence  of  the  Exchange's  Member, 
Firm  and  Trading  Floor  Services  area,  to 
relegate  an  essentially  worthless 
"designated"  security  •  to  a  "cabinet" 
where  the  security  may  be  bid  for  or 
offered  at  .001  per  share,  or  $1.00  for 
1,000  shares.  The  specialist  would  have    . 
no  obligation  to  purchase  or  sell  the 
security.  Rather,  buy  and  sell  orders  of 
securities  in  the  cabinet  would  be  paired 
against  each  other.  In  the  event 
"cabinet"  trading  of  an  issue  is  no 
longer  appropriate,  as  defined  in  Amex 
Rule  25,  the  security  will  revert  to  the 
regular  market.'' 

Proposed  Amex  Rule  25  is  similar  to 
the  cabinet  trading  procedures  already 
provided  on  the  Exchange  for  certain 
bonds  and  options.  The  following  is  the 
text  of  the  proposed  rule  change: 

Rule  25    Cabinet  Trading  of  Equity  and 
Derivative  Securities 

(a)  The  Exchange  may  designate  to  be 
traded  in  a  Cabinet  System  those  equity 
securities  and  derivative  products  which 
in  the  judgment  of  a  Floor  cAremor 
with  the  concurrence  of  the  Exchange's 
Member.  Firm  and  Trading  Floor 
Services  do  not  warrant  their  retention 


'  See  Amex  Rule  959.  Cabinet  trading  of  option 
contract*,  alto  known  ai  accommodation 
liquidation  transactions,  is  intended  to  facilitate 
transactions  in  options  series  for  which  there  is  no 
auction  market  due  to  the  absence  of  a  bid  or  offer 
at  the  lowest  fractional  price. 

♦•See  Amex  Rule  136. 

*  For  instance,  if  an  issue  of  warrants  is  expiring 
worthless,  and  the  holder  of  several  thousand 
warrants  seeks  to  sell  the  warrants  on  the  Amex. 
the  Exchange  notes  that  the  sepcialist  would  be 
required  by  Rule  170  to  purchase  the  warrants.  Even 
at  the  minimum  price  at  which  transactions  may  be 
executed  through  Exchange  systems,  currently  1/256 
of  Sl.OO,  the  Amex  noted  that  requiring  the 
specialist  to  purchase  a  large  number  of  such 
securities  would  be  costly.  See  Amex  Rule  127. 

*  See  proposed  Amex  Rule  25.  Commentary  .01. 
'  See  proposed  Amex  Rule  25.  Commentary  .03. 


in  the  specialist  system.  Cabinet  trading 
under  the  following  terms  and 
conditions  shall  be  available  for 
designated  securities  admitted  to 
trading  on  the  Exchange: 

(i)  Trading  shall  be  conducted  in 
accordance  with  other  Exchange  rules 
except  as  otherwise  provided  herein  or 
unless  the  context  otherwise  requires. 

(ii)  The  specialist  registered  in  each 
such  designated  security  shall  supervise 
the  operation  of  the  cabinet  in  that 
security. 

(iii)  Only  limit  orders  priced  at  the 
rate  of  $1  per  1,000  shares  (.001  per 
share)  may  be  placed  in  the  cabinet. 

(iv)  All  ordei*  placed  on  the  cabinet 
shall  be  assigned  priority  based  upon 
the  sequence  in  which  those  orders  are 
received  by  the  specialist. 

(v)  All  such  buy  (sell]  orders  must  be 
submitted  to  the  specialist  in  writing 
and  the  specialist  shall  effect  all  cabinet 
transactions  by  pairing  such  orders 
placed  with  him  with  sell  (buy)  orders 
received  by  him  or  represented  in  the 
trading  crowd. 

(vi)  Specialists  shall  not  be  subject  to 
the  requirements  of  Rule  170  and 
Traders  shall  not  be  subject  to  any 
similar  market  making  requirements  in 
respect  of  orders  placed  pursuant  to  this 
rule.  Cabinet  transactions  shall  not  be 
reported  on  the  ticker. 

(vii)  All  cabinet  transactions  shall  be 
so  marked  and  reported  to  the  Exchange 
following  the  close  of  business  each 
day. 

(b)  Notwithstanding  the  provisions  of 
Ri^e  5(a),  any  (i)  member,  (ii)  member 
organization,  or  (iii)  other  person  which 
is  a  non-member  broker  or  dealer  and 
who  directly  or  indirectly  controls,  is 
controlled  by,  or  is  under  common 
control  with,  a  member  or  member 
organization  (any  such  other  person 
being  referred  to  as  an  affiliated  person) 
may  effect  any  transaction  as  principal 
in  the  over-the-counter  market  in  any 
cabinet-designated  security  traded  on 
the  Exchange  for  a  price  not  in  excess  of 
paragraph  (a)  (iii)  above. 

Conunent|ary  '^ 

.01    Foi*  the  purposes  of  this  rule,  a' 
"designated"  security  is  defined  as  any 
equity  or  (derivative  secimty,  other  than 
a  bond  or  joption,  in  which  there  is  no 
bid  or  buying  interest  at  a  price  equal  to 
or  higher  than  the  minimum  price  at 
which  such  a  security  may  trade  on  the 
Exchange  (currently  1/256  of  $1.00). 

.02    For  each  transaction  executed  by 
a  member  or  member  organization  or 
affiliated  person  pursuant  to  paragraph 
(b)  above,  a  record  of  such  transaction 
shall  be  maintained  by  the  member  or 
member  organization  and  shall  be 


available  for  inspection  by  the  Exchange 
for  a  period  of  three  years.  Such  record 
shall  include  the  circumstances  under 
which  the  transaction  was  executed  in 
conformity  with  this  rule. 

.03    Should  buying  interest  develop 
which  would  cause  the  "designated" 
security  to  trade  at  or  above  the 
minimum  fraction  (1/256  of  $1)  at  which 
securities  trade  on  the  Exchange,  the 
security  will  revert  to  the  regular  trading 
procedures. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)  and  ll(b).^ 
In  particular,  the  Commission  believes  . 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade  as  well  as  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market.  The  Commission  also 
believes  that  the  proposal  is  consistent 
with  section  11(b)  of  the  Act  and  Rule 
llb-1  thereunder,  which  provide  that 
the  rules  of  a  national  securities 
exchange  may  permit  members  to  be 
registered  as  specialists,  subject  to  the 
requirement  of  maintaining  fair  and 
orderly  markets  in  their  specialty 
securities." 

As  stated  above,  the  Amex  is 
proposing  to  establish  a  cabinet  system 
for  trading  certain  equity  and  derivative 
securities.'"  The  Commission  believes 
that  cabinet  trading  provides  an 
alternative  to  the  traditional  auction 
market  and  specialist  system  for 
securities  for  which  there  is  an  absence 
of  two-sided  trading  interest.* ' 

The  Commission  recognizes  that 
Amex  Rule  25  would  alleviate  a 
specialist's  affirmative  market-making 
obligations  in  certain  illiquid  issues.'* 
Nevertheless,  the  Commission  believes 
that  it  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
to  place  an  essentially  illiquid  security 
in  the  cabinet  trading  system  for  a 
variety  of  reasons.  First,  the 
Commission  notes  that  pursuant  to 
Commentary  .01  of  Amex  Rule  25,  a 


•  IS  U.&C.  nf[b)  and  78k(b)  (1988). 

•]7CFR240.11b-l  (1991). 

'*  Proposed  Amex  Rule  25.  Commentary  .(Jl 
defines  the  securities  eligible  for  cabinet  trading. 
Options  and  bonds  are  excluded  from  this 
definition. 

' '  The  Commission  notes  that  the  term  "cabinet" 
trading  originates  from  the  use  of  physical  cabinets 
in  lieu  of  a  specialist  book  to  accept  and  hold  orders 
for  a  security. 

"  Sec  Rule  llb-l(a)  and  Amex  Rule  17a 
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security  would  only  be  designated  for 
cabinet  trading  if  there  is  no  bid  or 
buying  interest  at  a  price  equal  to  or 
higher  than  the  minimum  price  at  which 
such  a  security  may  trade  on  the 
Exchange.  Accordingly,  the  Commission 
believes  that  cabinet  trading  should  be 
limited  primarily  to  inactive  issues  in 
which  there  is  little  market  interest. 

Second,  the  Commission  believes  that 
a  cabinet  trading  system  may  help 
promote  liquidity  in  the  market  for  these 
securities  because,  even  though  a 
specialist  would  not  be  required  to 
purchase  or  sell  the  cabinet  security,  the 
ability  to  trade  at  the  cabinet  price  of 
$1.00  per  1,000  shares  may  stimulate 
accommodation  transactions.  Third,  the 
procedure  for  administering  the  cabinet 
system  proposed  in  Amex  Rule  25  is 
similar  to  option  cabinet  trading  systems 
previously  approved  by  the 
Commission.'^  In  the  context  of  the 
cabinet  trading  of  options,  the 
Commission  has  stated  that  cabinet 
trading  may  facilitate  the  closing  out  of 
options  positions  in  inactive,  out-of-the- 
money  and  expiring  option  series  for 
which  there  are  no  displayed  bids  or 
offers  at  the  lowest  fractional  price  per 
contract.'*  Finally,  the  Commission 
notes  that  the  rule  ensures  that  if  buying 
interest  develops  [i.e..  if  the  security 
trades  at  or  above  1/256  of  $1.00).  the 
security  will  revert  back  to  the  regular 
auction  market  trading  procedures.  For 
the  above  reasons,  the  Commission 
believes  that  the  procedures  contained 
in  Amex  Rule  25  are  consistent  with  the 
Act  and  should  be  approved. 

It  Is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,»»  that  the 
proposed  rule  change  (SR-Amex-92-09) 
is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  92-14549  Filed  6-19-92;  8:45  am) 

BILLING  CCO£  WIO-OI-M 


"  See  e.g.,  Amex  Rule  959;  Chicago  Board 
Options  Exchange  CCBOE")  Rule  6.54;  and  New 
York  Siock  Exchange  ("NYSE')  Rule  759. 

'♦  See  Securities  Exchange  Act  Release  No.  21936 
(April  11. 1985).  50  FR  15258  (File  No.  SR-Amex-«5- 
07).  Similar  to  the  option  cabinet  trading  rules  of 
other  exchanges,  yVmex  Rule  25  contains  specie 
procedures  for  administration  of  the  cabinet  system. 
For  example,  pursuant  to  Amex  Rule  25(a)(iii).  only 
limit  orders,  and,  pursuant  to  Amex  Rule  25(a)(v). 
only  written  orders,  will  be  accepted  by  the 
specialist  for  cabinet  trading  under  Amex  Rule  25. 
In  addition,  cabinet  orders  will  be  assigned  priority 
based  on  the  time  sequence  in  which  the  orders  are 
received  by  the  specialist.  See  Amex  Rule  25(a)(iv). 

'•l5U.S.C.78s(b)(2)(1988). 
'•  17  CFR  200.3O-3(a)(12)  (1991). 


(Rdea**  Na  34-30804;  Hi*  No.  SR-NASD- 
92-21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Assessments 
and  Fees  on  Memt>ers 

June  15, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  May  4. 1992,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b)(3)(A)(ii)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

i.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Section  1(d)  of  Schedule  A  to  the  By- 
Laws  to  increase  the  amount  of  the 
credit  that  each  member  receives 
against  the  amount  of  its  annual 
assessment  on  gross  income,  from  50 
percent  to  59  percent,  and  to  apply  the 
credit  to  the  entire  calendar  year  1992. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  SEC.  the 
Association  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ' 

The  NASD  requires  its  members  to 
pay  an  annual  assessment  fee  based  on 
gross  income  pursuant  to  Article  VI  of 
the  By-Laws,  as  determined  by  Schedule 
A.  Section  1  to  the  By-Laws.  In 


preparing  its  annual  budget,  the  NASD 
in  the  past  estimated  its  gross  income 
assessment  revenue  on  the  basis  of 
actual  member  firm  revenue  data  for  the 
most  recent  completed  fiscal  or  calendar 
year.  In  accordance  with  the  NASD's 
shift  from  a  fiscal  to  a  calendar  budget 
year  in  1991,  however,  the  NASD 
determined  that  member  assessments 
should  be  based  upon  gross  income 
reported  for  the  calendar  or  fiscal  year 
immediately  preceding  the  NASD's 
calendar  budget  year. 

The  NASD  sends  assessment  invoices 
to  its  members  twice  a  year,  once  in 
January,  and  again  in  May  or  ]une.  After 
final  gross  income  reports  are  received, 
the  NASD  amends  its  second 
assessment  invoices  to  reflect  members' 
fi^al  gross  income  reports  for  the 
preceding  calendar  or  fiscal  year.'  Final 
gross  income  reports  for  1991  have  been 
received  from  substantially  all  of  the 
members,  and  the  NASD  is  now 
proposing  to  increase  the  credit  set  forth 
in  Section  1(d)  of  Schedule  A  to  the  By- 
Laws  to  more  closely  reflect  the 
assessment  revenue  budgeted  for  1992. 
This  proposed  rule  change,  therefore, 
amends  the  amount  of  the  credit,  which 
is  currently  50  percent,  to  59  percent, 
and  applies  the  credit  to  the  entire 
calendar  year  1992. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5)  of  the  Act.  which  requires. 
inter  alia,  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  that  the  Association 
operates  or  controls  because  the 
assessment  charge,  including  the 
assessment  credit,  is  designed  to 
apportion  membership  costs  on  the 
basis  of  a  quantifiable  standard,  i.e.. 
gross  income. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


■  See  Securities  Exchange  Act  Rel.  No.  30111 
(December  20, 1991).  56  FR  67343  (December  30, 
1991). 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  The  NASD  has  designated 
this  proposal  as  "establishing  or 
changing  a  due,  fee,  or  other  charge" 
under  section  19{b)(3)(A)(ii)  of  the  Act. 
which  renders  the  rule  effective  upon 
the  Commission's  receipt  of  the  filing.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  13. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Hegulation.  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a){12). 
Margaret  H.  McFariand.  ' 

Deputy  Secretary. 

(FR  Doc.  92-14623  Filed  6-19-92;  8:45  am) 
BtLUNG  CODE  801IH>1-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (American  Oil  and  Gas 
Corporation,  Common  Stock,  $.04  Par 
Value)  File  No.  1-8717 

June  16, 1992. 

American  Oil  and  Gas  Corporation 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 


Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange.  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following:      , 

In  addition  to  being  listed  on  the 
Amex.  the  Cojnpany's  common  stock  is 
listed  on  the  New  York  Stock  Exchange,  . 
Inc.  ("NYSE").  The  Company's  stock 
commenced  trading  on  the  NYSE  at  the 
opening  of  business  on  May  7. 1992  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  emd  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  stock  and  believes  that  dual  hsting 
would  fragment  the  market  for  its 
common  stock. 

Any  interested  person  may,  on  or 
before  July  8. 1992  submit  by  letter  to  the 
Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatlian  G.  Kalz, 
Secretary. 
[FR  Doc.  92-14559  Filed  &-19-92:  8:45  am| 

WLUNO  CODE  M10-01-H 


[RIe  Na  1-10916] 

Issuer  Delisting;  Notice  of  Application 
to  Witttdraw  from  Listing  and 
Registration;  (Intervlsual  Books,  Inc., 
Common  Stock,  No  Par  Value) 

June  16. 1992 

Intervisual  Books,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission, 
("Commission")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 


1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  is 
requesting  the  delisting  from  the  BSE 
because  its  Common  Stock  has  been 
accepted  for  trading  on  the  American 
Stock  Exchange,  Inc.  ("Amex").  and  the 
Company  does  not  want  to  maintain  the 
additional  expense  of  keeping  its 
Common  Stock  listed  on  the  BSE. 

Any  interested  person  may,  on  or 
before  July  8, 1992  submit  by  letter  to  the 
Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  92-14560  Filed  6-19-92;  8:45  am) 

BtLUNG  CODE  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exctiange,  Inc. 

June  16. 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12M  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Hook-Superx,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
8611) 
Franklin  Quest  Co. 
Common  Stock,  105  Par  Value  (File  No.  7- 
8612) 
First  USA,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8613) 
General  Instrument  Corporation 
Common  Stock.  101  Par  Value  (File  No.  7- 
8614) 
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Transportation  Maritima  Mexicans.  S.A.  de 
C.V. 
Depositary  Shares.  Series  L  (File  No.  7- 
8615) 
Transportation  Maritima  Mexicana,  S.A.  de 
C.V. 
American  Depositary  Shares.  Ordinary 
Participation  Certificate  (File  No.  7-6616) 
Macfrugal's  Bargains  Close-Outs.  Inc. 
Common  Stock.  $.02778  Par  Value  (File  No. 
7-8617) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  8. 1992.  written 
data,  views  and  agruments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applitation  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  92-14556  Filed  6-19-92;  8:45  am] 

BILLING  COOE  8010-01-M 


[Rel.  No.  IC-18783;  International  Series 
Release  No.  400;  812-7890] 

The  Morgan  Stanley  Emerging  Markets 
Fund,  Inc.,  et  aL;  Application 

June  12. 1992. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  Morgan  Stanley  Emerging 
Markets  Fund,  Inc.,  The  Brazilian 
Investment  Fund.  Inc.,  The  Malaysia 
Fund,  Inc..  The  Turkish  Investment 
Fund.  Inc..  The  Morgan  Stanley 
Institutional  Fund.  Inc.,  and  The  Latin 
American  Discovery  Fund.  Inc. 
RELEVANT  ACT  SECTIONS:  Order 

requested  under  section  6(c)  of  the  Act 
for  an  exemption  from  the  prohibitions 
of  section  12(d)(3)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting  them 
to  acquire  equity  and  convertible  debt 


securities  of  foreign  issuers  that,  in  each 
of  their  most  recent  fiscal  years,  derived 
more  than  15%  of  their  gross  revenue 
from  their  activities  as  a  broker,  a 
dealer,  an  underwriter  or  an  investment 
adviser,  provided  surii  investments 
comply  with  provisions  of  the  proposed 
amendments  to  rule  12d3-l  under  the 
Act. 

FIUNQ  DATE:  The  application  was  filed 
on  March  19, 1992,  and  amended  on  May 
13. 1992  and  May  27. 1992. 
HEARINQ  OR  NOTIFICATION  OF  HEARINQ: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7. 1992.  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicants:  Morgan  Stanley  Markets 
Fund.  Inc.  and  The  Latin  American 
Discovery  Fund.  Inc..  1221  Avenue  of  the 
Americas.  New  York.  New  York  10020; 
other  applicants.  P.O.  Box  1102.  Valley 
Forge.  Pennsylvania  19482. 
FOR  FURTHER  INFORMATION  CONTACT. 

Robert  A.  Robertson.  Staff  Attorney,  at 
(202)  504-2283,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Morgan  Stanley  Emerging  Markets 
Fund,  Inc.,  The  Brazilian  Investment 
Fund.  Inc..  The  Malaysia  Fund.  Inc.,  The 
Turkish  Investment  Fund,  Inc.,  and  The 
Latin  American  Discovery  Fund,  Inc.  are 
each  registered  as  a  closed-end 
investment  company  under  the  Act. 
Morgan  Stanley  Institutional  Fund,  Inc.. 
a  registered  open-end  investment 
company,  includes  the  International 
Equity  Portfoho.  the  Global  Equity 
Portfolio,  the  European  Equity  Portfolio, 
the  Asian  Equity  Portfolio,  and  the 
Active  Country  Allocation  Portfolio. 
Each  Applicant  is  managed  by  Morgan 
Stanley  Asset  Management,  Inc.  (the 


"Adviser"),  a  wholly-owned  subsidiary 
of  Morgan  Stanley  Group  Inc. 

2.  Applicants  request  that  any  relief 
given  pursuant  to  the  application  applies 
to  any  other  registered  investment 
company  or  series  thereof  that  in  the 
future  is  advised  by  the  Adviser  or  an 
entity  controlled  by  or  under  common 
control  with  the  Adviser. 

3.  Applicants  desire  to  diversify 
further  their  portfolios,  consistent  with 
their  respective  investment  objectives 
and  policies,  by  investing  in  equity 
securities  or  convertible  debt  securities 
of  foreign  issuers  that,  in  each  of  their 
most  recent  fiscal  years,  derived  more  ' 
than  15%  of  their  gross  revenues  from 
their  activities  as  a  broker,  a  dealer,  an 
underwriter  or  an  investment  adviser 
("Foreign  Securities  Companies"). 

4.  Applicants  seek  conditional  relief 
from  section  12(d)(3)  of  the  Act  to  invest 
in  equity  and  convertible  debt  securities 
of  Foreign  Securities  Companies  to  the 
extent  permitted  in  the  proposed 
amendments  to  rule  12d3-l  under  the 
Act.  See  Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989). 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act  generally 
prohibits  an  investment  company  from 
acquiring  any  security  issued  by  any 
person  who  is  a  broker,  a  dealer,  an 
underwriter  or  an  investment  adviser. 
Rule  12d3-l  under  the  Act  provides  an 
exemption  from  section  12(d)(3)  for 
investment  companies  acquiring 
securities  of  Foreign  Securities 
Companies  provided  that  these 
investments  comply  with  certain 
conditions  set  forth  in  the  rule. 

2.  Applicants  proposed  acquisition  of 
securities  issued  by  Foreign  Securities  / 
Companies  will  comply  with  the 
provisions  of  current  rule  12d3-l,  except 
subparagraph  (b)(4)  thereof. 
Subparagraph  (b)(4)  of  rule  12d3-l 
provides  that,  any  equity  seciu-ity  of  the 
issuer  must  be  a  "margin  security"  as 
defined  in  Regulation  T  promulgated  by 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  Regulation  T  permits 
the  marginability  of  certain  foreign 
securities,  which  are  designated  as 
"foreign  margin  stocks."  See 
Amendments  to  Regulation  T.  55  FR 
11158  (Mar.  27. 1990):  12  CFR  220.2(i)  and 
(q)(6);  and  12  CFR  220.17  (a)  and  (c). 
However,  because  the  requirements  to 
be  a  "foreign  margin  stock"  are  more 
restrictive  than  the  requirements  for  a 
"margin  security"  traded  in  United 
States,  many  securities  issued  by 
Foreign  Securities  Companies  are  notj 
"foreign  margin  stocks."  and  thus  are 
not  "margin  securities"  under  Regulation 
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T.  See  12  CFR  220.2  (i)  and  (q)(6);  see 
also  12  CFR  220.17  (a)  and  (c). 

3.  Proposed  amended  rule  12d3-l 
would  allow  the  acquisition  of  securities 
of  Foreign  Securities  Companies, 
provided  that  these  investments  meet 
certain  hquidity  and  other  criteria 
comparable  to  those  required  by  rule 
12d3-l  for  instruments  in  equity 
securities  of  United  States  securities- 
related  businesses. 

4.  Section  6(c)  of  the  Act  provides  in 
part  that,  upon  application,  th6  SEC  may 
conditionally  exempt  any  class  of 
transactions  from  the  provisions  of  the 
Act  to  the  extent  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  believe 
that  the  requested  exemption  nieets  the 
standards  of  section  6(c). 

Applicants'  Condition 

Applicants  agree  that  the  requested 
exemptive  order  will  be  subject  to  the 
following  condition: 
,  Applicants  will  comply  with  the 
provisions  of  the  proposed  amendments 
to  rule  12d3-l  (Investment  Company  Act 
Release  No.  17096  (Aug.  3. 1989);  54  FR 
33027  (Aug.  11, 1989)),  and  as  such 
amendments  may  be  reproposed, 
adopted,  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority.  » 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-14561  Filed  &-19-92;  8:45  am) 

BILUNO  COOE  MIO-OI-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stocic  Exchange,  inc. 

June  16. 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

General  Instrument  Corporation 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
8618) 
Gerber  I^oducts  Company 
Common  Stocic.  1025  Par  Value  (File  No.  7- 
8619] 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  July  8, 1992,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
conunents  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  fmds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-14557  Filed  6-19-92"  8:45  am) 

BILLING  CODE  S010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stocl(  Exchange, 
Inc. 

June  16. 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

First  USA,  Inc. 
Common  Stock,  $.01  Par  Value  iFile  No.  7- 
8603) 
First  Interstate  Bancorp 
Depositary  Shares,  Pfd.  Stock  Series  G  (File 
No.  7-8604) 
Ford  Holdings,  Inc. 

Depositary  Shares  (File  No.  7-8605) 
Hook-Superx,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8606) 
Maxum  Health  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8607) 
Transportation  Maritima  Mexicana  S.A.  de 
C.V. 
American  Depositary  Shares.  Series  L 
Share,  No  Par  Value  (File  No.  7-8808) 
Transportation  Maritima  Mexicana  S.A.  de 
C.V. 
American  Depositary  Shares,  Class  A 
Ordinary  Participation  Certificate  (File 
No.  7-8809) 
Franklin  Quest  Company 
Common  Stock,  $.05  Par  Value  (File  7-8610) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 


the  consolidated  transaction  reporting 
■  system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  8, 1992,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-14558  Filed  06-l&-fl2;  8:45  amj 

BILLINQ  CODE  MIO-OI-M 


IRel.  No.  IC-18781;  811-5656] 

Prime  Financial  Funds,  Inc.;  Notice  of 
Application 

June  12. 199i 

aqency:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT  Prime  Financial  Funds,  Inc. 
RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  April  27, 1992. 

HEARING  OR  NOTIHCATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7, 1992,  and  should  be  accompanied  by 
proof  of  service  on  applicant  in  the  form 
of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 
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AOOAESSES:  Secretary,  SEC  450  5th 
Street.  NW..  Washington,  DC  20549. 
AppHcant,  4141  N.  Scottsdale  Road, 
suite  330.  Scottsdale,  Arizona  85251. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis.  Staff  Attorney,  at  (202) 
504-2406,  or  Barry  D.  Miller,  Senior 
Special  Counsel  (202)  272-3018  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end  non- 
diversified  management  investment 
company  that  was  organized  as  a 
corporation  under  the  laws  of  Arizona. 
On  October  7, 1987,  applicant  registered 
under  the  Act  and  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  to  register  an  indefinite  number  of 
shares  of  applicant's  common  stock. 
Applicant's  registration  statement  was 
declared  effective  on  June  2, 1988,  and 
applicant  commenced  its  initial  public 
offering  on  June  3, 1988. 

2.  As  of  March  31, 1990,  apphcant  had 
total  net  assets  of  $523,809.48  comprising 
70,180.389  shares  outstanding  at  a  net 
asset  value  of  $7.46  per  share.  From 
April  2, 1990  through  April  27, 1990,  each 
securityholder  redeemed  his  shares 
upon  notice  by  appUcant  that  it  intended 
to  go  out  of  business.  Applicant 
distributed  a  total  of  $523,809  to  such 
securityholders.  Payments  were  based 
on  net  asset  value  on  the  date  of 
redemption.  Prime  Financial  Partners 
LP.  (the  "Parent"),  parent  of  Prime 
Financial  Planning  Services,  Inc., 
applicant's  investment  adviser  (the 
"Adviser"),  was  the  last  shareholder  to 
be  redeemed.  Parent's  redemption 
proceeds  were  net  of  100%  of  the 
unamortized  organization  costs  of 
$44,400.' 


'  On  March  23. 1992  the  SEC  instituted 
administrative  proceedings  pursuant  to  sections  9(b) 
and  (f)  of  the  Act  and  203(0  and  203(k)  of  the 
Investment  Advisers  Act  of  1940  (the  "Advisers 
Act")  against  Thomas  G.  Cummings  ("Cummings"). 
Cunimings  was  chairman  of  the  board  and  president 
of  applicant,  and.  prior  to  the  cessation  of 
operations  of  the  Adviser  and  applicant,  was 
president  and  a  director  of  both  Adviser  and  Prime 
Financial  Securities.  Inc..  applicant's  distributor. 
The  SEC  accepted  an  offer  of  settlement  by 
Cummings  whereby  Cummings  was  censured  and 
ordered  to  permanently  cease  and  desist  from 
violating  certain  sections  of  the  Act  and  the 
Advisers  Ad  and  undertook  to  return  SSO.OOO.  plus 
prejudgment  interest  thereon,  to  the  shareholders  of 
applicant  (except  Parent  and  P.F.  Syndications,  Inc., 
which  are  affiliated  persons  of  applicant  and. 
therefore,  will  not  receive  any  portion  of  the 
$50,000).  Subsequently,  applicant  filed  a  Form  ^4-8F 
to  deregister  as  an  investment  company.  In  the 


3.  Liquidation  expenses  of 
approximately  $20,000  for  transfer 
agency,  accounting,  custody,  and  tax 
reporting  fees  were  borne  by  Parent. 

4.  Applicant  has  no  securityholders, 
assets,  debts,  or  other  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

5.  On  December  28. 1990,  the  directors 
of  applicant  authorized  the  dissolution 
of  applicant.  On  August  20, 1991, 
applicant  filed  a  Articles  of  Dissolution 
of  the  Corporation  with  the  Arizona 
Corporation  Commission. 

For  the  Commissioa  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc  92-14582  Filed  6-19-92;  8;45  am] 

BILUNQ  COOE  (010-01-M 


[Release  No.  35-25556] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("AcfO 

June  12. 1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules  ' 

promulgated  thereundet.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(8)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  6. 1992  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(8)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 


Matter  of  Thomas  G.  Cummings.  Investment 
Company  Act  Release  No.  18624  (Mar.  23. 1992) 
(order). 


After  said  date,  the  application(8)  and/ 
or  declaration(8).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Entergy  Corp.,  et  al.  (70-7851) 

Entergy  Corporation  ("Entergy").  225 
Baronne  Street,  New  Orleans.  Louisiana, 
70112,  a  registered  holding  company, 
and  its  wholly-owned  subsidiary 
company.  Electee.  Inc.  ("Electee").  639 
Loyola  Avenue.  New  Orleans, 
Louisiana,  70113.  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  under  sections 
6(a),  7, 9(a).  and  10  of  the  Act. 

By  order  dated  July  25, 1991,  (HCAR 
No.  25353)  ("July  Order"),  Entergy  and 
Electee  were  authorized  to  engage  in 
certain  transactions  regarding  First 
Pacific  Networks.  Inc.  ("FPN").  a  non- 
affiliated corporation,  in  the 
development  of  a  Customer-Controlled 
Load  Management/Automated 
Feedback  System  ("CCLM/AFS"), 
which  is  expected  to  provide  several 
utihty  applications  for  a 
communications  system  that  FPN  has 
patented.  The  Commission  authorized, 
among  other  things,  for  Electee  to:  (1) 
Issue  and  sell  to  Entergy,  through 
December  31, 1994,  up  to  17,500  shares 
of  Electee  common  stock,  no  par  value, 
in  one  or  more  series,  for  up  to  $17.5 
million;  and  (2)  acquire  (a)  up  to  6.5 
million  newly  issued  shares  of  common 
stock,  $.001  par  value  ("FPN  Common"), 
through  December  31, 1991.  for  $3.5 
million;  (b)  additional  shares  of  FPN 
Common,  through  December  31. 1994,  in 
order  to  maintain  an  ownership  interest 
in  FPN  of  at  least  9.95%  but  less  than 
10%,  subject  to  a  reservation  of 
jurisdiction;  (e)  a  license  from  FPN  for 
the  exclusive,  except  for  FPN.  right  to 
market  and  sub-lease  certain  utility 
apphca lions  for  the  CCLM/AFS  for  up 
to  $8.5  million;  (d)  a  security  interest  in 
certain  FPN  assets;  and  (e)  an  option  to 
acquire  FPN's  12%  subordinated  secured 
notes  if  FPN  is  in  default  of  its 
obligations  thereunder. 

Electee  recently  was  advised  of  the 
issuance  and  sale,  by  FPN.  of  14,940,000 
new  shares  of  preferred  stock  for  $14.94 
million.  FPN  also  intends  to  issue  and 
sell  in  an  initial  underwritten  public 
offering,  at  an  estimated  price  of  $9  to 
$11  per  share,  up  to  5  million  shares  of 
common  stock  (plus  up  to  750,000 
additional  shares  issuable  upon  the 
exercise  of  options  to  be  granted  to  the 
underwriters)  to  raise  up  to 
approximately  $63  million.  To  establish 
the  appropriate  price  per  share  of  the 
public  offering.  FPN  intends  to  effect  a 
1-6.1  reverse  stock  split  of  its  presently 
outstanding  common  stock. 


Upon  the  closing  of  the  public 
offering,  the  6,143.000  shares  of  FPN 
common  stock  acquired  by  Electee 
under  the  July  Order  automatically  will 
be  converted  to  1.007,116  shares  of 
common  stock  (under  the  same  1-6.1 
ratio].  In  addition,  the  aforementioned 
preferred  stock  will  automatically  be 
converted  into  FPN  common  stock  (one 
share  of  common  per  6.1  shares  of 
preferred). 

In  coimection  with  the  public  offering. 
Electee  now  proposes  to  acquire, 
through  December  31. 1992,  up  to  9.95% 
of  the  5  million  shares  (up  to  497,500 
shares)  at  the  initial  public  offering 
price.  In  connection  with  the  conversion 
of  the  preferred  stock.  Electee  proposes 
to  acquire,  through  December  31. 1992, 
up  to  9.95%  of  new  shares  of  common 
stock  (up  to  270.620  shares)  at  $6.10  per 
share.  The  primary  stated  basis  for 
these  transactions  is  to  maintain  for 
Electee  an  approximately  9.95%  interest 
in  FPN. 

Electee  also  proposes  to  acquire, 
through  December  31, 1994,  up  to  19,672 
additional  shares  of  FPN  common  stock 
from  its  representative  on  the  FPN 
Board  of  Directors,  who.  from  July  1991 
through  March  1992,  received  several 
options  to  purchase  up  to  19,672  shares 
of  common  stock  (after  the  1-d.l  reverse 
stock  split)  at  $3.48  per  share.  Electee 
will  acquire  the  additional  shares  from 
its  representative  at  the  exercise  price  of 
the  options.  In  order  to  finance  these 
transactions.  Electee,  through  1994, 
proposes  to  issue,  and  Entergy  proposes 
to  acquire,  up  to  9.000  shares  (no  par 
value]  of  Electee  conunon  stock  at  $1,000 
per  share— for  a  total  purchase  price  of 
up  to  $9  million.  Electee  proposes  to 
amend  its  charter,  which  now  authorizes 
the  issuance  of  only  25,000  shares  of 
common  stock,  to  authorize  the  issuance 
of  100.000  shares. 

Entergy  Corp.  (70-a005) 

Entergy  Corporation  ("Entergy").  225 
Barone  Street.  New  Orleans,  Louisiana 
70112,  a  registered  holding  company, 
and  Electee,  Inc.  ("Electee").  One 
Poydras  Plaza,  639  Loyola  Avenue.  New 
Orleans,  Louisiana  70113,  its  wholly- 
owned  nonutility  subsidiary,  have  filed 
an  application-declaration  under 
sections  6(a].  7,  9(a)  and  10  of  the  Act 
and  Rule  43  thereunder. 

Entergy  proposes  to  acquire,  and 
Electee  proposes  to  issue  and  sell, 
through  December  31, 1992. 1.500  shares 
of  Electee's  common  stock  at  $1,000  per 
share  for  an  aggregate  cash 
consideration  of  $1.5  million.  The 
proceeds  from  the  sale  will  be  used  by 
Electee  to  meet  its  ongoing  operations 
for  the  remainder  of  1992,  including 
overhead,  costs  associated  with  the 
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review  of  business  and  investment 
opportunities,  expenses  for  marketing  of 
Entergy  system  ("System")  capabilities 
and  expertise  and  reimbursement  to 
certain  System  companies  for  services 
rendered  to  Electee  in  connection  with 
its  business  activities,  as  previously 
authorized  by  the  Commission.  (See 
HCAR  Nos.  23200  (January  13. 1984). 
23569  (January  15, 1985).  and  25353  (July 
25, 1991).) 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFartand. 
Deputy  Secretary. 
[FR  Doc.  92-14550  Filed  6-19-82;  8;45  am] 

BtLUNG  COOe  S01(M>1-M 


(ReleaM  Na  35-25554;  kitcnuitlonat  Sertes 
ReteaMNa398] 

FiUnss  Under  the  PuliUc  UtHtty  Holding 
Contpany  Act  of  1935  ("Act") 

June  12. 1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
applieation(s)  and/or  declaration(s]  for 
complete  statements  of  the  proposed 
transaction(8)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s]  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  1, 1992  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington. 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  addre8s(e8]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  ease  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  delcaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

PS!  Resource*.  Inc  (70-7964) 

PSI  Resources.  Inc  ("PSI"),  an  Indiana 
public-utility  holding  company  exempt 
from  registration  under  section  3(a)(1)  of 
the  Act  pursuant  to  rule  2,  and  PSI 


Energy,  Inc.  ("PSI  Enei^"),  its  wholly 
owned  public-utility  subsidiary 
company,  both  of  1000  East  Main  Street. 
Plainfield.  Indiana  46166  ("Applicants"), 
have  filed  an  appUcation  in  coimection 
with  the  proposed  acquisition  of  an 
interest  in  a  newly-formed  Argentine 
electric  public-utility  company 
('Target").  Applicants  request  an 
unqualified  order  of  exemption  pursuant 
to  section  3(b)  of  the  Act  for  PSI  Energy 
Argentina,  Inc.  ("Energy  Argentina"),  a 
newly-formed,  wholly  owned  Indiana 
subsidiary  of  PSI  Energy.  Investor  Co.,  a 
to-be-formed  partially  owned  subsidiary 
of  Energy  Argentina,  and  Target. 
Alternatively,  Applicants  request  an 
order  of  the  Commission  under  sections 
9(a)(2)  and  10,  approving  the  proposed 
acquisition  of  an  interest  in  Target,  and 
granting  exemptions  under  section 
3(a)(5)  from  all  provisions  of  the  Act 
except  section  9(a](2]  to  Energy 
Argentina  and  Investor  Co. 

PSI  Energy  generates,  transmits  and 
sells  electric  power  in  Indiana.  PSI 
Energy  £md  reported  operating  revenues 
of  approximately  $1.1198  billion  and 
$1.1223  billion,  respectively,  in  1991. 

PSI  intends  to  participate  in  an 
international  consortium  ("Consortium") 
that  will  bid  to  acquire  51%  of  the  voting 
securities  of  either  of  two  newly-formed 
Argentine  electric-utility  companies. 
Edenor.  S.A.  and  Edesur,  S.A. 
("Targets"),  that  own  and  operate 
transmission  and  distribution  systems  in 
the  City  of  Buenos  Aires  and  the 
surrounding  area.'  The  Argentine 
government  currently  owns  100%  of  each 
Target  and  has  called  for  pubhc  tenders 
to  sell  a  majority  (51%)  of  the  shares  to 
private  owners.  It  is  contemplated  that 
up  to  39%  of  the  remaining  shares  will 
be  sold  by  the  Argentine  government  to 
Argentine  investors  through  a  public 
offering  on  the  Argentine  stock 
exchange,  and  10%  will  be  held  by 
Target  employees. 

If  the  bid  made  by  the  Consortium  is 
successful,  the  members  of  the 
Consortium  intend  to  form  Investor  Co. 
to  acquire  the  51%  ownership  interest  in 
Target.  Energy  Argentina  will  hold  from 
4.99  to  10%  of  Investor  Co.  and  will  have 
the  right  to  elect  one  of  its  twelve 
directors.*  In  addition.  Energy  Argentina 
will  operate  Target. 

Although  the  actual  amount  of  PSI's 
investment  will  not  be  determined  until 
a  formal  bid  is  made,  the  apphcation 


■  Participant!  in  t)ie  public  tender  proceti  are    • 
.permitted  to  bid  on  t>oth  Targets,  but  may  acquire 
the  voting  tecuriliei  of  only  one  Target. 

*  The  application  states  thai  Entergy  Corporatioa 
a  registered  public-utility  holding  company,  has  the 
option  to  acquire  up  to  10%  of  Investors  Co. 
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states  that  PSI  will  not  invest  more  than 
approximately  $20  million.  PSI  intends 
to  fund  its  portion  of  the  Target 
acquisition  through  the  issuance  of  long- 
term  debt.  PSI  represents  that:  (1)  No 
funds  will  be  provided  by  PSI  Energy;  (2) 
neither  PSI  nor  PSI  Energy  will  assume 
any  of  Target's  liabilities;  and  (3)  only  a 
small  number  of  employees  will  be 
involved  in  providing  services  to  Target 
and  none  of  PSI's  or  PSI  Energy's  senior 
management  will  be  assigned  on  a  full- 
time  or  long-term  basis  to  such  tasks.  To 
the  extent  that  employees  of  PSI  Energy 
provide  any  services  in  connection  with 
the  Argentine  operations,  PSI  Energy 
will  charge  for  such  services  based  upon 
accounting  procedures  already  in  place 
and  subject  to  review  by  the  Indiana 
Utility  Regulatory  Commission 
C'lURC"). 

As  a  result  of  the  acquisition  of 
Target.  Investor  Co..  Energy  Argentina, 
PSI  Energy,  and  PSI  will  each  be  a 
"holding  company"  within  the  meaning 
of  section  2(a)(7)  with  respect  to  Target, 
and  Target  will  be  a  direct  or  indirect 
"subsidiary  company"  of  each  within 
the  meaning  of  section  2(a)(8).  Energy 
Argentina  will  also  be  an  "electric  utiUty 
company"  within  the  meaning  of  section 
2(a)(3)  because  it  will  operate  Target. 

Applicants  request  orders  of 
exemption  under  section  3(b)  for  Target, 
Investor  Co.  and  Energy  Argentina.  The 
application  states  that  none  of  Target. 
Investor  Co.  or  Energy  Argentina  will 
derive  a  material  part  of  its  income, 
directly  or  indirectly,  from  sources 
within  the  United  States,  and  will^not 
operate,  or  have  any  subsidiary 
company  that  operates,  as  a  public- 
utility  company  in  the  United  States. 
The  application  also  states  that,  if 
unqualified  exemptions  are  granted. 
Investor  Co.,  Energy  Argentina  and  PSI 
Energy  will  rely  upon  rule  10(a)(1)  to 
provide  an  exemption  insofar  as  each  is 
a  holding  company;  and  Energy 
Argentina,  PSI  Energy  and  PSI  will  rely 
on  rule  11(b)(1)  to  provide  an  exemption 
from  the  approval  requirements  of 
sections  9(a)(2)  and  10  to  which  they 
would  otherwise  be  subject. 

If  unqualified  orders  of  exemption  are 
not  granted,  Applicants  request 
authorization  under  sections  9(a)(2)  and 
10  to  organize  and  acquire  Energy 
Argentina;  to  participate  in  the 
organization  and  acquisition  of  up  to  a 
10%  interest  in  Investor  Co.  through 
Energy  Argentina;  and  to  acquire  up  to  a 
5.1%  interest  in  Target  through  Investor 
Co.  Applicants  also  request  orders 
under  section  3(a)(5)  exempting  Energy 
Argentina  and  Investor  Co.  from  all 
provisions  of  the  Act,  except  section 
9(a)(2). 


The  Applicants  estimate,  based  on  a 
5.1%  interest  in  Target's  revenues  for 
1990.  that  PSI's  pro  forma  share  of  such 
revenues  would  be  approximately  $30.6 
million  (or  less  than  3%  of  PSI's 
consolidated  revenues  in  1991).  PSI 
anticipates  that  Energy  Argentina  will 
receive  less  than  $1  million  per  year  for 
its  services  as  operator  of  Target,  which 
amount  will  not  significantly  change  the 
above  calculation.  PSI  states  that  it  will 
continue  to  quahfy  as  an  exempt  holding 
company  under  section  3(a)(1)  after  the 
acquisition. 

While  the  current  structure  of  the 
proposed  transaction  calls  for  the 
involvement  of  four  levels  of  holding 
companies  (PSI,  PSI  Energy,  Energy 
Argentina  and  Investor  Co.),  Applicants 
expect  that,  upon  completion  of 
regulatory  and  judicial  proceedings 
related  to  the  formation  of  PSI.  only 
three  holding  companies  will  remain  in 
the  PSI  chain  of  ownership.  Applicants 
have  informed  the  lURC  of  the  proposed 
transactions  and  have  provided  a  letter 
from  the  lURC  stating  that  the  proposed 
activities  do  not  require  its  prior 
approval. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  92-14548  Filed  6-19-92;  8:45  am) 

BILLING  CODE  N10-01-« 


[Rel.  No.  IC-18770;  812-7843] 

Shearson  Lehman  Appreciation  Fund 
Inc.,  et  al.;  Application 

June  11. 1992.  / 

AGENCY:  Securities  and  Exchange       / 

Commission  (the  "SEC"  or  -^ 

"Commission"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act").   " 

APPUCANTS:  Shearson  Lehman 
Appreciation  Fund  Inc.,  SLH 
Fundamental  Value  Fund  Inc..  Shearson 
Lehman  Aggressive  Growth  Fund  Inc.. 
Shearson  Lehman  Brothers  Small 
Capitalization  Fund,  Shearson  Lehman 
Brothers  Telecommunications  Trust 
(Telecommimications  Growth  Fund). 
Shearson  Lehman  Brothers  Global 
Opportunities  Fund,  SLH  Precious 
Metals  and  Minerals  Fund  Inc..  SLH 
High  Yield  Fund  Inc..  Shearson  Lehman 
Managed  Governments  Inc..  SLH 
Managed  Municipals  Fund  Inc.. 
Shearson  Lehman  Brothers  Short-Term 
World  Income  Fund,  Shearson  Lehman 
Brothers  19908  Fund.  The  Advisors  Fund 
LP..  SLH  Municipals  Series  Fund  Inc.. 


SLH  California  Municipals  Fund  Inc., 
Shearson  Lehman  Brothers 
Massachusetts  Municipals  Fund.  SLH 
New  Jersey  Municipals  Fund  Inc.  and 
SLH  New  York  Municipals  Fund  Inc. 
(collectively  referred  to  as  the  "Front- 
End  Load  Funds");  Shearson  Lehman 
Brothers  Worldwide  Prime  Assets  Fund 
("Woridwide  Prime  Assets  Fund")  and 
Shearson  Lehmati  Brothers  Income  Trust 
("Income  Trust")  (the  Front-End  Load 
Fimds.  Worldwide  Prime  Assets  Fund 
and  Income  Trust  are  collectively 
referred  to  as  the  "Funds"):  SLH 
Investment  Portfolios  Inc..  Shearson 
Lehman  Brothers  Income  Portfolios  and 
Shearson  Lehman  Brothers  Equity 
Portfolios  (collectively  referred  to  as  the 
"Portfolios");  Shearson  Lehman  Brothers 
Inc.  ("Shearson  Lehjnan  Brothers"). 
Shearson  Lehman  Investment  Strategy 
Advisors  Inc..  Shearson  Lehman  Global 
Asset  Management  limited,  PanAgora 
Asset  Management  Limited,  The  Boston 
Company  Advisors,  Inc.  and  Salomon 
Brothers  Asset  Management  Inc.  (each, 
an  "Advisor"  and  collectively,  the 
"Advisors"). 

RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  for  an 
exemption  from  sections  2(a)(32). 
2(a)(35),  18(f).  18(g).  18{i).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  a  conditional  order  under  section 
6(c)  that  would  permit  the  Funds  and 
Portfolios  (a)  to  issue  three  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities,  and  (b)  to  assess 
a  contingent  deferred  sales  load 
("CDSL")  on  certain  redemptions  of 
shares  of  one  of  the  classes,  and  to 
waive  the  CDSL  in  certain  cases. 

FIUNO  date:  The  application  was  filed 
on  December  27. 1991,  and  amendments 
thereto  were  filed  on  April  15. 1992,  May 
19. 1992,  and  June  9, 1992.  By 
supplemental  letter  dated  June  10. 1992. 
counsel,  on  behalf  of  applicants,  agreed 
to  file  a  further  amendment  during  the 
notice  period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  appUcation  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Any  interested  person  may 
request  a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p  jn.  on  July 
6. 1992.  and  should  be  accompanied  by 
proof  of  service  on  applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a  . 
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certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary.  SEC.  450  Fifth 
Street,  NW..  Washington,  DC  20540; 
Apphcants,  Two  World  Trade  Center, 
New  York.  New  York  1004a 
FOn  FURTHER  INFORMATION  CONTACT 
John  V.  O'Hanlon.  Staff  Attorney,  at 
(202)  272-3922,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPlfMENTARV  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  and  PortfoUos  are  open- 
end  management  investment  companies 
registered  under  the  Act.  Several  of  the 
Funds  and  PortfoUos  consist  of  multiple 
investment  portfolios  or  series,  each  of 
which  has  separate  investment 
objectives  and  policies  and  segregated 
assets.  Each  Fund  and  Portfoho  has 
entered  into  or  will  enter  into  an 
investment  advisory  agreement  with  an 
Advisor  pursuant  to  which  the  Advisor, 
subject  to  the  general  supervision  of  the 
Board  of  Directors  or  Board  of  Trustees 
or  individual  general  partners  of  the 
Fund  or  Portfolio  (the  "Governing 
Board"),  provides  investment  advisory 
and  management  services.  Each  Fund 
and  Portfoho  has  entered  into  or  will 
enter  into  a  distribution  agreement  with 
Shearson  Lehman  Brothers  pursuant  to 
which  Shearson  Lehman  Brothers  acts 
as  principal  underwriter  for  the  Fund  or 
Portfolio.  The  term  "Distributor"  refers 
to  Shearson  Lehman  Brothers  in  its  role 
as  distributor  of  a  Fund  or  Portfolio.  The 
Boston  Company  Advisors,  Inc.  (the 
"Administrator")  serves  either  as  sub- 
investment  advisor  and  administrator  or 
as  administrator  to  each  of  the  Funds 
and  PortfoUos. 

2.  The  Funds  and  the  Portfolios 
currently  have  different  distribution 
structures.  Shares  of  the  PortfoUos  are 
offered  to  investors  subject  to  a  CDSL 
and  to  fees  under  a  distribution  plan 
adopted  pursuant  to  rule  12b-l  under 
the  Act  ("rtde  12b-l").  Shares  of  the 
Front-End  Load  Ftmds  are  offered  to 
investors  at  their  respective  net  asset 
values  plus  a  htmt-end  sales  load. 
Further,  shves  of  certain  of  the  Front- 
End  Load  Ponds  are  offered  to  inveators 
with  a  froot-and  sales  load  and  M^ject 


to  a  rule  12b-l  fee  that  is  lower  than 
that  appUcablle  to  the  PortfoUos.  Shares 
of  certain  of  the  Funds  are  offered 
pursuant  to  other  sales  load  and 
distribution  fee  structures. 

3.  Applicants  seek  an  exemptive  order 
that  would  permit  the  Funds  and 
Portfolios  to  offer  three  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  and  to  assess  a 
CDSL  on  certain  redemptions  of  shares 
of  one  of  the  classes.* 

A.  The  Variable  Pricing  System 

1.  Applicants  propose  to  establish  the 
Variable  Pricing  System  for  different 
classes  of  shares  within  the  same  Fund 
or  Portfolio.  Under  the  Variable  Pricing 
System,  each  of  the  Front-End  Load 
Funds  and  Portfolios  will  offer  investors 
the  option  of  purchasing  shares  with 
either  a  front-end  sales  load  together 
with  a  rule  12b-l  plan  providing  for  a 
service  fee  ("Class  A  shares"  or  the 
"Front-End  Load  Option"),  or  subject  to 
a  CDSL  and  a  rule  12b-l  plan  providing 
for  a  service  fee  and  distribution  fee 
("Class  B  shares"  or  the  "Deferred 
Option").  In  addition,  certain  Funds  and 
Portfolios  will  offer  a  third  class  of 
shares  ("Class  C  shares")  for  purchase 
exclusively  by  (a)  Tax-exempt  employee 
benefit  and  retirement  plans  of  Shearson 
Lehman  Brothers  and  its  affiUates,  (b) 
certain  unit  investment  trusts  sponsored 
by  Shearson  Lehman  Brothers  and  its 
affiliates  (the  "UITs").  and  (c)  although 
not  currently  authorized  by  the 
Governing  Boards  of  the  Funds  and 
Portfolios,  when  and  if  authorized,  (i) 
employees  of  Shearson  Lehman  Brothers 
and  its  affiUates,  (ii)  directors,  general 
partners,  or  trustees  of  any  investment 
company  for  which  Shearson  Lehman 
Brothers  serves  as  distributor  and,  in 
each  of  (i)  and  (ii),  their  spouses  and 
minor  children  (collectively,  the  "Class 
C  Investors").  The  Class  C  shares  will 
be  offered  without  imposition  of  a  sales 
charge  or  a  distribution  or  service  fee. 

2.  As  to  the  first  category  of  Class  C 
Investors,  although  other  similar  plans 
may  be  included  in  the  future,  it  is 
currently  contemplated  that  this 
category  will  include  two  plans,  the 
Shearson  Lehman  Brothers  Holdings 
Tax  Deferred  Savings  Plan  (the 
"Shearson  TDSP")  and  the  E.F.  Hutton  & 
Co.  Inc.  Universal  Savings  Account 


'  Applicants  request  that  any  relief  also  apply  to 
other  existing  open-end  management  investment 
companies  in  tbe  same  "group  of  investment 
companies,"  as  defined  in  rule  11a-3.  with  the 
Funds  and  Portfolios  that  may  implement  the 
Variable  Pricing  Systen  in  the  future,  any 
additional  aeries  of  sharat  DHered  in  the  future  tiy 
any  of  the  Funds  and  Poftfoliaa.  and  any  open-and 
manageaeat  iaveatmattt  coBipany  that  io  the  future 
is  in  tfaa  aame  "group  of  inveatment  oompaniea' 
with  the  Funds  and  Portfolios. 


Plan.  The  second  category  of  offerees  is 
restricted  to  UITs  that  could  be  created 
only  upon  receipt  of  a  second  order  of 
exemption  pursuant  to  section  6(c)  of  the 
Act.  "The  UITs  would  invest  their  assets 
in  ffxed  pools  of  securities,  which  would 
include  both  Class  C  shares  of  a  Fund  or 
Portfolio  and  other  securities  such  as 
zero-coupon  government  securities.  The 
third  category  is  limited  to  investors 
affiliated  with  Shearson  Lehman 
Brothers  who  are  currently  eligible  to 
receive  discoimts  from  loads  normally 
charged.  Investors  eligible  tj  purchase 
Class  C  shares  wiU,  once  a  Fimd  or 
Portfolio  begins  to  offer  Class  C  shares, 
be  directed  to  purchase  Class  C  shares 
and  wiU  not  be  permitted  to  purchase 
Class  A  or  Class  B  shares  of  that  Fund 
or  Portfolio. 

3.  Each  class  of  shares  of  a  Fund  or 
Portfolio  will  represent  interests  in  the 
same  portfolio  of  investments  of  the 
Fund  or  Portfolio,  and  will  differ  only  in 
the  following  respects:  (a)  The  fees 
charged  to  the  Class  A  and  Class  B 
shares  under  each  class's  rule  12b-l 
plan  only  will  be  applied  against  the 
respective  class;  (b)  Class  B  wiU  be 
subject  to  a  CDSL  and  pay  both  a 
distribuUon  fee  and  a  service  fee;  Class 
A  will  be  subject  to  a  front-end  sales 
load  and  pay  a  service  fee:  and  Class  C 
will  not  be  subject  to  a  sales  load  or  any 
distribution  or  service  fee;  (c)  a  higher 
transfer  agency  fee  may  be  imposed  on 
Class  B  shares  than  on  either  Class  A  or 
Class  C  shares:  (d)  a  higher  transfer 
agency  fee  may  be  imposed  on  Class  A 
shares  than  on  Class  C  shares:  (e) 
shareholders  of  each  of  the  Class  A  and 
Class  B  shares  will  have  exclusive 
voting  rights  with  respect  to  the  rule 
12b-l  plan  applicable  to  their  respective 
class;  (f)  only  the  Class  B  shares  wiU 
have  a  conversion  feature  providing  for 
automatic  conversion  to  Class  A  shares 
after  a  certain  period  of  time:  and  (g) 
each  class  will  have  different  exchange 
privileges. 

4.  Under  the  Front-End  Load  Option, 
an  investor  will  purchase  Class  A 
shares  at  net  asset  value  plus  a  front- 
end  sales  load.  In  addition.  Class  A 
shareholders  will  be  assessed  an 
ongoing  service  fee  imder  a  rule  12b-l 
plan  of  up  to  .25%  of  average  daily  net 
assets.  Proceeds  from  the  sales  load  and 
service  fee  wiU  be  used  by  the 
Distributor  primarily  to  pay 
commissions  to  the  financial  consultant 
responsible  for  the  sale  of  the  Class  A 
shares  and  to  defray  its  expenses  with 
reapect  to  providing  services  to 
investors  dioosing  the  Front-End  Load 
Option. 

5.  Investors  choosing  the  Deferred 
Option  will  parcbasa  Class  B  shares  at 
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net  asset  value  per  share  without  the 
imposition  of  a  sales  load  at  the  time  of 
purchase.  Each  Fund  or  Portfolio  will 
pay  a  service  fee  of  up  to  .25%,  and  a 
distribution  fee  at  an  expected  annual 
rate  of  up  to  .75%.  of  average  daily  net 
assets  pursuant  to  a  rule  12b-l  plan.  In 
addition,  an  investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  a  specified  period  (expected  to  be 
five  years)  of  his  or  her  purchase  may  be 
subject  to  a  CDSL  that  will  be  paid  to 
the  Distributor.  The  Distributor  will  use 
the  rule  12b-l  fee  and  CDSL  proceeds 
primarily  to  offset  its  prior  commission 
payments  to  its  financial  consultants 
and  will  retain  the  remainder  to  offset 
its  expenses  in  selling  Fund  or  Portfolio 
shares  and  servicing  shareholder 
accounts. 

6.  Class  C  shares  will  not  be  subject  to 
any  sales  load  or  rule  I2l>-1  plan  fee. 

7.  Class  B  shares  automatically  will 
convert  to  Class  A  shares  after  a  certain 
holding  period  of,  in  most  cases, 
approximately  eight  years.  In  some 
cases,  however,  the  holding  period  will 
be  shorter.  For  purposes  of  calculating 
the  holding  period  required  for 
conversion,  newly  created  Class  B 
shares  issued  after  the  date  of 
implementation  of  the  Variable  Pricing 
System  shall  be  deemed  to  have  been 
issued  on  (a)  The  date  on  which  the 
issuance  of  the  Class  B  shares  occurred, 
or  (b)  for  Class  B  shares  obtained 
through  an  exchange,  or  a  series  of 
exchanges,  the  date  on  which  the 
issuance  of  the  original  Class  B  shares 
occurred.  In  the  case  of  Portfolio  shares 
purchased  prior  to  the  implementation 
of  the  Variable  Pricing  System  that  were 
subject  to  a  CDSC  that  are  renamed  as 
Class  B  shares,  or,  in  the  case  of  a 
Portfolio  that  is  merged  into  a  Fund  with 
the  shareholders  of  the  extinguished 
Portfolio  receiving  Class  B  shares  of  the 
surviving  Fund  in  exchange  for  their 
extinguished  Portfolio  shares,  for 
purposes  of  calculating  the  holding 
peridd  required  for  conversion,  these 
Class  B  shares  will  become  eligible  for 
conversion  approximately  eight  years 
after  the  date  of  their  purchase  but  in  no 
event  will  conversion  occur  before 
September  30. 1994.* 


*  Applicants  state  that  the  delay  in  the 
implementation  of  the  conversion  feature  until 
September  30. 1994  is  necessary  because  the 
Portfolios'  transfer  agent  does  not  currently 
maintain  computerized  records  indicating  beyond  a 
five-year  period  the  specific  length  of  time  that 
existing  shareholders  have  held  shares.  The  transfer 
agent  maintains  records  for  a  full  five-year  period  to 
coincide  with  the  period  during  which  a  CDSC  may 
be  assessed  upon  redemption  of  shares,  in  order  to 
develop  records  beyond  this  five-year  period,  the 
transfer  agent's  personnel  will  seek  to  review  the 
Portfolios'  records  and  the  records  pertaining  to 
each  shareholder's  account  and  to  transfer  this 


8.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  also  will  be  Class  B  shares. 
However,  for  purposes  of  conversion  to 
Class  A.  all  these  Class  B  shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account  (other 
than  those  in  the  sub-account)  convert 
to  Class  A,  a  pro-rata  portion  of  the 
Class  B  shares  then  in  the  sub-account 
will  also  convert  to  Class  A.  The  portion 
will  be  determined  by  the  ratio  that  the 
shareholder's  Class  B  shares  converting 
to  Class  A  bears  to  the  shareholder's 
total  Class  B  shares  not  acquired 
through  dividends  and  distributions. 

9.  Class  A  shares  of  a  Fund  or 
Portfolio  will  be  exchangeable,  subject 
to  an  appropriate  "sales  charge 
differential,"  if  applicable,  only  for  Class 
A  shares  of  the  other  Funds  and 
Portfolios  and  shares  of  money  market 
funds  sponsored  by  the  Distributor  that 
do  not  have  a  sales  load.  Class  B  shares 
of  a  Fund  or  Portfolio  will  be 
exchangeable  only  for  Class  B  shares  of  » 
the  other  Funds  and  Portfolios  and 
shares  of  the  Money  Market  Portfolio  of 
Shearson  Lehman  Brothers  Income 
Portfolios.  Similarly.  Class  C  shares  of  a 
Fund  and  Portfolio  will  be  exchangeable 
only  for  Class  C  shares  of  the  other 
Funds  and  Portfolios  and  shares  of 
money  market  funds  sponsored  by  the 
Distributor  that  do  not  have  a  sales 
load.  The  exchange  privileges  applicable 
to  the  Class  A.  Class  B  and  Class  C 
shares  will  comply  with  rule  lla-3 
under  the  Act. 

10.  Under  the  Variable  Pricing  System, 
income  will  be  allocated  to  each  class  of 
shares  based  on  the  relative  net  asset 
value  of  each  class.  Expenses  will  be 
allocated  to  each  class  based  on  the 
relative  net  asset  value  of  each  class, 
except  to  the  extent  that  each  class's  net 
asset  value  and  expenses  will  reflect  the 
expenses  of  the  Class  A  and  Class  B 
rule  12b-l  plans,  the  transfer  agency 
fees  of  each  class,  and  any  incremental 
expenses  properly  attributable  to  one 
class  which  the  Commission  shall 
approve  by  an  amended  order.  Because 
of  the  ongoing  distribution  fee  and 
potentially  higher  transfer  agency  fee 
paid  by  the  holders  of  Class  B  shares, 
the  net  income  attributable  to  and  the 
dividends  payable  on  Class  B  shares 
will  be  lower  than  the  net  income 
attributable  to  and  the  dividends 


payable,  on  Class  A  shares.  In  addition, 
because  the  Class  C  shares  will  not  bear 
any  rule  12b-l  fee  and  because  it  is 
anticipated  that  the  transfer  agency  fees 
may  be  lower  than  those  attributed  to 
Class  A  and  Class  B  shares,  the  net 
income  attributable  to  and  the  dividends 
payable  on  Class  C  shares  will  be  higher 
than  the  net  income  attributable  to  and 
the  dividends  payable  on  either  Class  A 
or  Class  B  shares. 


information  into  a  form  appropriate  for 
implementing  the  conversion  feature  on  an 
automated  basis.  Applicants  have  been  informed 
that  this  process  will  require  significant  personnel 
time  and  new  systems  development  and  is  expected 
to  take  up  to  two  years. 


B.  The  CDSL 

1.  The  CDSL  will  be  imposed  by  each 
Fund  and  Portfolio  on  a  redemption  of 
Class  B  shares  of  the  Fund  or  Portfolio 
that  causes  the  current  value  of  the 
Qass  B  shares  of  the  Fund  or  Portfolio 
held  by  a  shareholder  to  fall  below  the 
total  dollar  amount  of  payments  for  the 
purchase  of  Class  B  shares  of  the  Fund 
or  Portfolio  made  by  the  shareholder 
during  a  specified  period,  up  to  five 
years  (the  "CDSL  Period").  No  CDSL 
will  be  imposed  to  the  extent  that  the 
net  asset  value  of  the  Class  B  shares 
redeemed  by  a  shareholder  does  not 
exceed  (a)  The  current  net  asset  value  of 
Class  B  shares  of  the  Fund  or  Portfolio 
purchased  prior  to  the  CDSL  Period 
("Old  Shares  Value  ").  plus  (b)  the 
current  net  asset  value  of  Class  B  shares 
of  the  Fund  or  Portfolio  purchased 
through  reinvestment  of  dividends  or 
capital  gains  distributions 
("Reinvestment  Shares  Value"),  plus  (c) 
increases  in  the  net  asset  value  of  the 
Class  B  shares  of  the  Fund  or  Portfolio 
above  purchase  payments  made  during 
the  CDSL  period  ("Appreciation 
Value").  In  effecting  a  particular 
redemption  request  of  Class  B  shares  of 
a  Fund  or  Portfolio  made  by  a 
shareholder,  each  Fund  or  Portfolio  will 
first  redeem  an  amount  that  represents 
Appreciation  Value.  If  the  amount  of  the 
requested  redemption  exceeds 
Appreciation  Value,  each  Fund  or 
Portfolio  will  next  redeem  an  amount 
that  represents  Reinvestment  Shares 
Value.  If  the  amount  of  the  redemption 
exceeds  Appreciation  Value  and 
Reinvestment  Shares  Value,  each  Fund 
or  Portfolio  will  then  redeem  an  amount 
that  represents  Old  Shares  Value.  The 
amount  by  which  a  redemption  exceeds 
the  total  of  Appreciation  Value. 
Reinvestment  Shares  Value,  and  Old 
Shares  Value  will  be  subject  to  the 
CDSL 

2.  The  amount  of  the  CDSL  charged  to 
a  shareholder  of  a  Fund  or  Portfolio  will 
depend  on  the  number  of  years  that 
have  elapsed  since  the  shareholder 
made  the  payment  on  the  shares  being 
redeemed.  The  CDSL  applicable  to 
investors  participating  in  the  Shearson 
410(K]  Solution  Program,  however,  will 
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depend  on  the  number  of  years  that 
have  elapsed  since  the  401(K]  plan  first 
became  a  purchaser  of  Fund  or  Portfolio 
Class  B  shares.  Any  changes  in  CDSL 
amounts,  rates  of  reduction,  or  the  ODSL 
Period  will  be  reflected  in  the 
prospectus  of  the  affected  Fund  or 
Portfolio,  and  the  change  will  not 
adversely  affect  shares  that  were  issued 
prior  to  the  date  of  the  change.  The 
CDSL  schedule  will  comply,  to  the 
extent  applicable,  with  the  requirements 
of  section  26(d)  of  the  Rules  of  Fair 
Practice  of  the  NASD. 

3.  Applicants  proposed  to  waive  the 
CDSL  on  (a)  Redemptions  of  Class  B 
shares  following  the  death  or  disability 
of  a  shareholder,  so  long  as  the 
redemption  is  requested  within  one  year 
of  death  or  initial  determination  of 
disability;  (b)  any  partial  or  complete 
redemption  in  connection  with  certain 
post-retirement  distributions  from 
Individual  Retirement  Accounts 
("IRAs")  or  other  quahfied  retirement 
plans;  (c)  redemptions  effected  pursuant 
to  a  Fund's  or  Portfolio's  automatic  cash 
withdrawal  plan  of  amounts  up  to  2% 
per  month  of  the  value  of  a 
shareholder's  Class  B  shares  in  a  Fund 
or  Portfolio  at  the  time  the  withdrawal 
plan  commences;  (d)  redemptions 
effected  pursuant  to  a  Fund's  or 
Portfolio's  right  to  liquidate  a 
shareholder's  account  if  the  aggregate 
net  asset  value  of  the  Class  B  shares 
held  in  the  account  is  less  than  $300;  (e) 
redemptions  effected  by  (x)  employees 
of  American  Express  or  its  subsidiaries, 
including  Shearson  Lehman  Brothers,  (y) 
IRAs,  Keogh  plans  and  employee  benefit 
plans  for  those  employees,  and  (z)  under 
certain  circumstances,  spouses  and 
minor  children  of  those  employees;  (f) 
redemptions  effected  by  accounts 
managed  by  investment  advisory 
subsidiaries  of  American  Express 
registered  under  the  Investment 
Advisers  Act  of  1940;  (g)  redemptions 
effected  by  directors,  general  partners  or 
trustees  of  any  investment  company  for 
which  Shearson  Lehman  Brothers  serves 
as  a  distributor  and  (h)  redemptions 
effected  by  an  investment  company 
registered  under  the  Act  in  connection 
with  the  combination  of  the  investment 
company  with  a  Fund  or  Portfolio  by 
merger,  acquisition  of  assets,  or  by  any 
other  transaction. 

4.  The  CDSL  imposed  on  redemptions 
of  Fund  or  Portfolio  Class  B  shares  will 
be  waived  on  certain  redemptions  of 
Class  B  shares  effected  by  investors 
through  a  401(k)  Plan  participating  in  the 
Shearson  401  (k)  Solution  Program. 
These  redemptions  include  (a) 
Redemptions  of  Class  B  shares  of  a 

-Fund  or  Portfolio  in  connection  with 


lump-sum  or  other  distributions  made  by 
a  401(k)  Plan  as  a  result  of  (i)  the 
retirement  of  an  employee  participating 
in  the  401(k)  Plan,  (ii)  the  termination  of 
employment  of  an  employee  participant 
of  the  401(k)  Plan,  (iii)  the  death  or 
disability  of  an  employee  participant  of 
the  401(k)  Plan,  (iv)  the  attainment  of 
age  59^  by  an  employee  participant  of 
the  401{k)  Plan  and  (v)  hardship  of  an 
employee  participant  of  the  401  (k)  Plan 
to  the  extent  permitted  under  section 
401[k)  of  the  Code,  and  (b)  redemptions 
of  Fund  or  Portfolio  Class  B  shares  in 
connection  with  a  loan  made  by  a  401(k) 
Plan  to  a  participant  of  the  401  (k)  Plan. 
Any  other  redemption  of  Fund  or 
Portfolio  Class  B  shares  effected  by  a 
shareholder  through  a  401(k)  Plan  during 
a  period  of  six  years  from  the  date  of  the 
401(k]  Plan's  first  purchase  of  shares  of 
a  Fund  or  Portfolio  will  be  subject  to  a 
CDSL  at  the  rate  of  3%.  regardless  of  the 
number  of  years  that  have  elapsed  since 
the  401(k)  Plan  made  the  purchase 
payment  from  which  an  amount  is  being 
redeemed.  All  redemptions  of  Fund  or 
Portfolio  Class  B  shares  made  by 
investors  through  a  401  (k)  Plan  after  the 
end  of  this  six-year  period  will  not  be 
subject  to  a  CDSL 

5.  If  the  Funds  or  Portfolios  waive  or 
reduce  the  CDSC,  the  waiver  or 
reduction  will  be  uniformly  applied  to 
all  offerees  in  the  class  specified.  In 
waiving  or  reducing  a  CDSC,  the  Funds 
and  Portfolios  will  comply  with  the 
requirements  of  rule  22d-l  as  if  the 
CDSL  were  a  sales  load.  If  the  members 
of  the  Governing  Board  of  a  Fund  or 
Portfolio  waiving  or  reducing  its  CDSL    - 
determine  not  to  waive  or  reduce  the 
CDSL  any  longer,  the  disclosure  in  the 
prospectus  of  that  Fund  or  Portfolio  will 
be  appropriately  revised.  Also,  any 
Class  B  shares  purchased  prior  to  the 
termination  of  the  waiver  or  reduction 
will  be  able  to  have  the  CDSL  waived  or 
reduced  as  provided  in  the  prospectus  of 
the  Fund  or  Portfolio  at  the  time  of  the 
purchase  of  the  shares. 

Applicants'  Legal  Analysis 

A.  The  Variable  Pricing  System 

1.  Applicants  seek  an  exemption  from 
sections  18(g),  18(f)(1),  and  18(i)  to  the 
extent  the  Variable  Pricing  System  may 
result  in  a  senior  security,  as  defmed  by 
section  18(g),  the  issuance  and  sale  of 
which  would  be  prohibited  by  section 
18(f)(1),  and  to  the  extent  the  allocation 
of  voting  rights  under  the  Variable 
Pricing  System  may  violate  the 
provisions  of  18(i).  Applicants  believe 
that  the  Variable  Pricing  System  does 
not  raise  any  of  the  legislative  concerns 
that  section  18  of  the  Act  was  designed 
to  ameliorate.  The  proposal  does  not 


involve  borrowings  and  does  not  affect 
the  Funds'  or  Portfolios'  existing  assets 
or  reserves.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of 
the  Funds  or  Portfolios  since  all  such 
shares  will  participate  pro  rata  in  all  of 
a  Fund's  or  Portfolio's  income  and 
expenses  with  the  exception  of  the 
differing  rule  12b-l  fees  and  transfer 
agency  costs. 

2.  Applicants  believe  that  the  Variable 
Pricing  System  will  both  facilitate  the 
distribution  of  shares  by  a  Fund  or 
Portfolio  and  provide  investors  with  a 
broader  choice  as  to  the  method  of 
purchasing  shares.  In  addition, 
applicants  believe  owners  of  each  class 
of  shares  may  be  relieved  of  a  portion  of 
the  Fixed  costs  normally  associated  with 
investing  in  mutual  funds  since  such 
costs  would,  potentially,  be  spread  over 
a  greater  number  of  shares  than  they 
would  be  otherwise.  The  establishment 
of  the  Class  C  shares  would  permit  the 
Funds  and  Portfolios  to  offer  their 
shares  to  the  Class  C  Investors  under 
arrangements  that  would  reflect  the  de 
minimus  costs  of  distribution  for  that 
class.  Class  C  then  may  attract  assets  to 
the  Funds  or  Portfolios  to  benefit 
holders  of  all  classes.  Finally,  the 
conversion  feature  will  benefit  long-term 
Class  B  shareholders  by  relieving  them 
from  most  of  the  burden  of  distribution 
expenses. 

3.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  rule  12b-l 
plans  in  the  manner  described  above  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders.  In 
addition,  such  arrangements  should  not 
give  rise  to  any  conflict  of  interest 
because  the  rights  and  privileges  of  each 
class  of  shares  are  substantially 
identical 

4.  Since  each  class  of  shares  will  be 
redeemable  at  all  times  (subject  to  the 
same  limitations  set  forth  in  each  Fund's 
or  Portfolio's  prospectus  and  statement 
of  additional  information),  since  no 
clasd  of  shares  will  have  any  preference 
or  priority  over  any  other  class  in  the 
Fund  or  Portfolio  in  the  usual  sense  (this 
is,  no  class  will  have  any  distribution  or 
liquidation  preference  with  respect  to 
particular  assets  and  no  class  will  be 
protected  by  any  reserve  or  other 
account),  and  since  the  similarities  and 
dissimilarities  of  the  classes  of  shares 
will  be  disclosed,  investors  will  not  be 
given  any  misleading  impressions  as  to 
the  safety  or  risk  of  any  classes  of 
shares. 
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B.  The  CDSL 

1.  Section  2(a)(32)  of  the  Act  defines 
redeemable  security  to  be  a  security 
that,  upon  presentation  to  the  issuer  or 
to  a  person  designated  by  the  issuer, 
entitles  the  shareholder  to  receive 
approximately  his  proportionate  share 
of  the  issuer's  current  net  assets. 
Applicants  assert  that  the  imposition  of 
the  CDSL  will  not  restrict  a  shareholder 
from  receiving  a  proportionate  share  of 
the  current  net  assets,  but  merely  will 
defer  the  deduction  of  a  sales  charge 
and  make  it  contingent  upon  an  event 
that  may  never  occur.  However,  to  avoid 
uncertainty  in  this  regard,  applicants 
request  an  exemption  from  the  operation 
of  section  2(a)(32)  of  the  Act  to  the 
extent  necessary  to  permit  the 
imposition  of  the  proposed  CDSL 

2.  Section  2(a)(35)  of  the  Act  defines 
sales  load  to  be  the  amount  properly 
chargeable  to  sales  or  promotional 
expenses  that  are  paid  at  the  time  the 
securities  are  purchased.  Applicants  will 
pay  the  CDSL  to  the  Distributor  to 
reimburse  it  for  expenses  related  to  the 
sale  of  shares;  therefore,  applicants 
submit  that  this  arrangement  is  within 
the  section  2(a)(35)  definition  of  sales 
load,  but  for  timing  of  the  imposition  of 
the  charge.  Applicants  contend  that  the 
deferral  of  the  sales  charge,  and  its 
contingency  upon  the  occurrence  of  an 
event  that  may  not  occur,  does  not 
change  the  basic  nature  of  this  charge, 
that  is  in  every  other  respect  a  sales 
charge. 

3.  Section  22(c)  of  the  Act  and  rule 
22c-l  thereimder  require  that  the  price 
of  a  redeemable  security  issued  by  an 
open-end  management  company  for 
purposes  of  sale,  redemption  and 
repurchase  be  based  on  the  company's 
current  net  asset  value.  Apphcants 
contend  that  the  redemption  price  of     y 
their  ^ares  is  based  on  current  net 
asset  value.  The  CDSL  is  then  deducted 
from  this  redemption  price.  However,  to 
avoid  any  question  as  to  the  potential 
applicabihty  of  section  22(c]  and  rule 
22C-1,  applicants  request  an  exemption 
from  rule  22c-l  to  the  extent  necessary 
to  permit  applicants  to  impose  the 
proposed  CDSL 

4.  Applicants  request  an  exemption 
from  the  provisions  of  section  22[d)  of 
the  Act  to  permit  the  waiver  of  the  CDSL 
as  described  in  this  notice.  Section  22(d) 
requires  a  registered  investment 
company,  principal  underwriter  or 
dealer  in  redeemable  securities  to  sell 
those  securities  only  at  a  current  public 
offering  price  described  in  the 
company's  prospectus.  Subject  to 
certain  conditions,  rule  22d--l  provides 
an  exemption  from  section  22(d) 
allowing  investment  companies  to 


charge  different  sales  loads  to  different 
classes  of  investors.  The  CDSL  and  the 
waivers  therefrom  will  be  applied  as 
described  in  the  Fund's  and  Portfolio's 
registration  statements.  However,  to 
preclude  any  assertion  that  rule  22d-l  is 
inapplicable  to  the  CDSL  applicants 
request  an  exemption  from  section  22(d} 
to  the  extent  necessary  or  appropriate  to 
implement  the  CDSL  and  waivers 
therefrom  as  described  above. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

A.  Conditions  Relating  to  the  Variable 
Pricing  System 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  or  Portfolio,  and 
be  identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  various  classes  of  shares  of  the  same 
Fund  or  Portfolio  will  relate  solely  to:  (a) 
The  impact  of  the  respective  sales 
charges  and  rule  12b-l  plan  payments 
made  by  each  of  the  Class  A  shares  and 
Class  B  shares  of  a  Fund  or  Portfolio,  or, 
in  the  case  of  the  Class  C  shares,  the 
absence  of  any  sales  charge  or 
distribution  or  service  fees,  any  higher 
incremental  transfer  agency  costs 
attributable  solely  to  the  Class  B  or 
Class  A  shares  of  a  Fund  or  Portfolio, 
and  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order,  (b) 
voting  rights  on  mattes  which  pertain  to 
rule  12b-l  plans,  (c)  the  different 
exchange  privileges  of  the  various 
classes  of  shares  as  described  in  the 
prospectuses  (and  as  more  fully 
described  in  the  statements  of 
additional  information)  of  the  Funds  and 
Portfolios,  (d)  the  conversion  feature 
applicable  to  Class  B  shares  and  (e)  the 
designation  of  each  class  of  shares  of  a 
Fund  or  Portfolio. 

2.  The  members  of  the  Governing 
Boards  of  each  of  the  Funds  and 
Portfolios,  including  a  majority  of  the 
members  who  are  not  "interested 
persons"  of  the  Fund  or  Portfolio,  as  that 
term  is  defined  in  section  2(a)(19)  of  the 
Act  ("Independent  Board  Members"), 
shall  have  approved  the  Variable  Pricing 
System  prior  to  the  implementation  of 
the  Variable  Pricing  System  by  a 
particular  Fund  or  Portfolio.  The  minutes 
of  the  meetings  of  the  members  of  the 
Governing  Boards  of  each  of  the  Funds 
and  Portfolios  regarding  the 
deliberations  of  their  members  with 
respect  to  the  approvals  necessary  to 
implement  the  Variable  Pricing  System 


will  reflect  in  detail  tlie  reasons  for 
determining  that  the  proposed  Variable 
Pricing  System  is  in  the  best  interests  of 
both  the  Funds  and  the  Portfolios  and 
their  respective  shareholders  and  such 
minutes  will  be  available  for  in8i>ection 
by  the  Commission  staff. 

3.  On  an  ongoing  basis,  the  members 
of  the  Governing  Boards  of  the  Funds 
and  Portfolios,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund 
and  PortfoUo  for  the  existence  of  any 
material  conflicts  among  the  interests  of 
the  various  classes  of  shares.  The 
members  of  the  Governing  Boards  of 
each  Fund  and  Portfolio,  including  a 
majority  of  the  Independent  Board 
Members,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Advisors  and  Distributor,  acting  through 
the  Administrator,  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  members  of  the 
Governing  Boards.  If  a  conflict  arises, 
the  Advisors  and  the  Distributor  at  their 
own  costs  will  remedy  such  conflict  up 
to  and  including  establishing  a  new 
registered  management  investment 
company. 

4.  Any  rule  12b-l  plan  adopted  or 
amended  to  permit  the  assessment  of  a 
rule  12b-l  fee  on  any  class  of  shares 
that  has  not  had  its  rule  12b-l  plan 
approved  by  the  pubhc  shareholders  of 
that  class  will  be  submitted  to  the  public 
shareholders  of  that  class  for  approval 
at  the  next  meeting  of  shareholders  after 
the  initial  issuance  of  the  class  of 
shares.  The  meeting  is  to  be  held  within 
16  months  of  the  date  that  the 
registration  statement  relating  to  the 
class  first  becomes  effective  or,  if 
applicable,  the  date  that  the  amendment 
to  the  registration  statement  necessary 
to  ofler  the  class  of  shares  first  becomes 
effective. 

5.  The  members  of  the  Governing 
Boards  of  the  Funds  and  Portfolios  will 
receive  quarterly  statements  of 
distribution  revenues  and  expenditures 
for  each  class  of  shares  (the 
"Statements")  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l.  as  it 
may  he  amended  itova  time  to  time.  In 
the  Statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  either  the  Class  A  or  Qass  B 
shares  will  be  used  to  support  the  rule 
12b-l  fee  charged  to  shareholders  of 
such  class  of  shares.  Expenditures  not 
related  to  the  sale  of  a  specific  class  of 
shares  will  not  be  presented  to  the 
members  of  the  Governing  Boards  to 
support  rule  12b-l  fees  charged  to 
shareholders  of  such  class  of  shares. 
The  Statements,  including  the 


allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  Independent  Board 
Members  in  the  exercise  of  their 
fiduciary  duties  under  rule  12b-l. 

6.  Dividends  paid  by  a  Fund  or 
Portfolio  with  respect  to  each  class  of 
shares,  to  the  extent  any  dividends  are 
paid,  will  be  calculated  in  the  same 
manner,  at  the  same  time,  on  the  same 
day  and  will  be  in  the  same  amount, 
except  that  fee  payments  made  under 
the  rule  12b-l  plans  relating  to  the  Class 
A  and  Class  B  shares,  respectively,  will 
be  borne  exclusively  by  each  respective 
class  and  except  that  any  higher 
incremental  transfer  agency  costs 
attributable  solely  to  Class  B  or  Class  A 
share  will  be  borne  exclusively  by  that 
class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/distributions  of  the  three 
classes  and  the  proper  allocation  of 
income  and  expenses  among  the  various 
classes  will  be  reviewed  by  an  expert 
(the  "Independent  Examiner").  The 
Independent  Examiner  has  rendered  a 
report  to  applicants,  filed  as  an  exhibit 
to  the  application,  stating  that  the 
methodology  and  procedures  are 
adequate  to  ensure  that  the  calculations 
and  allocations  will  be  made  ia.an 
appropriate  manner,  subject  to  the 
conditions  and  limitations  in  that  report. 
On  an  ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Funds  and 
Portfolios  that  the  calcualtions  and 
allocations  are  being  made  properly. 
The  reports  of  the  Independent 
Examiner  shall  be  filed  as  part  of  the 
periodic  reports  filed  with  the 
Commission  pursuant  to  sections  30(a) 
and  30(b)(1)  of  the  Act.  The  work  papers 
of  the  Independent  Examiner  with 
respect  to  such  reports,  following  a 
request  by  the  Funds  and  Portfolios  that 
the  Funds  and  Portfolios  agree  to  make, 
will  be  available  for  inspection  by  the 
Commission's  staff  upon  the  written 
request  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  Commission,  limited  to  the  Director, 
an  Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial  Analyst, 
an  Assistant  Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"Special  Purpose"  report  on  the  "Design 
of  a  System."  and  the  ongoing  reports 
will  be  "Special  Purpose"  reports  on  the 
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"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  44  of  the  AICPA. 
as  it  may  be  amended  from' time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  among  the 
several  classes  of  shares  and  the  proper 
allocation  of  income  and  expenses 
among  such  classes  of  shares  and  this 
representation  will  be  concurred  with  by 
the  Independent  Examiner  in  the  initial 
report  referred  to  in  condition  (7)  above 
and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (7)  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

9.  The  prospectuses  of  the  Funds  and 
Portfolios  will  include  a  statement  to  the 
effect  that  a  financial  consultant  and 
any  other  person  entitled  to  receive 
compensation  for  selling  shares  of  the 
Funds  and  Portfolios  may  receive 
different  levels  of  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  a  Fund  or  Portfolio. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  Class 
A,  Class  B,  and  Class  C  shares  may 
appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  and 
Portfolios  to  agree  to  conform  to  these 
standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
members  of  the  Governing  Boards  of  the 
Funds  and  Portfolios  with  respect  to  the 
Variable  Pricing  System  will  be  set  forth 
in  guidelines  that  will  be  furnished  to 
the  members  of  the  Governing  Boards  as 
part  of  the  materials  setting  forth  the 
duties  and  responsibilities  of  the 
members  of  the  Governing  Boards. 

12.  Each  Fund  and  Portfolio  will 
disclose  in  its  prospectus  the  respective 
expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  offered  through  the^ 
prospectus.  Class  A  and  Class  B  shares 
will  be  olffered  and  sold  through  a  single 
prospectus.  If  Class  C  shares  of  a  Fund 
or  Portfolio  are  offered  solely  through  a 


separate  prospectus,  the  prospectus  for 
the  Class  A  and  Class  B  shares  of  that 
Fund  or  Portfolio  will  identify  the 
existence  of  the  Class  C  shares  of  the 
Funds  and  Portfolios  and  will  identify 
the  entities  eligible  to  purchase  such 
shares,  and  the  Class  C  prospectus  will 
identify  the  existence  of  the  Fund's  or 
Portfolio's  Class  A  and  Class  B  shares. 
The  shareholder  reports  of  each  Fund  or 
Portfolio  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  each  class  of  shares.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
sttement  of  operations,  information 
related  to  the  Fund  or  Portfolio  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  or  Portfolio's  per 
share  data,  however,  will  be  prepared 
on  a  per  class  basis  with  respect  to  all 
classes  of  shares  of  such  Fund  or 
Portfolio.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  Class  A  or  B  shares,  it 
will  disclose  the  expenses  and/or 
performance  data  applicable  to  both 
classes.  Advertising  materials  reflecting 
the  expenses  or  performance  data  for 
Class  C  shares  will  be  available  only  to' 
Class  C  eligible  investors.  The 
information  provided  by  applicants  for 
pubUcation  in  any  newspaper  or  similar 
listing  of  the  Funds'  and  Portfolios'  net 
asset  values  and  public  offering  prices 
will  separately  present  Class  A  and 
Class  B  shares. 

13.  The  Applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  application  will  not 
imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  or  Portfolios  may  make  pursuant 
to  rule  12b-l  plans  in  reliance  on  the 
exemptive  order. 

14.  Class  B  shares  will  convert  to 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes  without  the  imposition  of  any 
sales  load,  fee  or  other  charge. 

B.  Condition  Relating  to  the  CDSL 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  [see  Investment  Company 
Release  No.  16619  (Nov.  2  1988]),  as  such 
rule  is  currently  proposed  and  as  it  may 
be  reproposed,  adopted  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[PR  Doc.  92-14563  Filed  6-19-92:  8:45  am] 
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T.  Row*  Price  New  Income  Fund,  Inc., 
et  al.;  Application 

June  15. 1992. 

AGENCY:  Securities  and  Exchange 

Commission,  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act") 

APPUCANTS:  T.  Rowe  Price  New  Income 
Fund,  Inc.  ("New  Income").  T.  Rowe 
Price  Reserve  Fund,  Inc.  ("Prime 
Reserve"),  T.  Rowe  Price  International 
Funds.  Inc.  ("International").  T.  Rowe 
Price  Associates.  Inc.  ("Price 
Associates").  Rowe  Price-Fleming 
International.  Inc.  ("Price-Fleming") 
(collectively,  the  "Price  Applicants"). 
Axe  Houghton  Funds,  Inc.,  USF&G 
Money  Market  Funds,  Inc..  The  Over- 
The-Counter  Securities  Group,  Inc., 
USF&G  Corporation.  USF&G  Investment 
Management  Group,  Inc.  ("USF&G 
Management"),  and  USF&G  Review 
Management  Corp.  ("Review."  and 
together  with  USF&G  Corporation  and 
USF&G  Management.  "USF&G") 
(collectively,  the  "USF&G  Applicants"). 
RELEVANT  ACT  SECTIONS:  Order 

requested  pursuant  to  section  6(c)  of  the 
A.ct  granting  an  exemption  from  section 
15(f)(1)(A). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  relief  from  section  15(f)(1)(A)  to 
permit  USF&G  to  receive  consideration 
in  connection  with  its  sale  of  three 
USF&G  funds,  notwithstanding  the  fact 
that  the  three  acquiring  T.  Rowe  Price 
funds  will  have  boards  with  fewer  than 
75%  disinterested  directors  after  the 
acquisition. 

FIUNO  date:  The  application  was  filed 
on  June  3. 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
■  issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on  Juiy 
10, 1992,  and  should  be  accompanied  by 
proof  of  service  on  the  applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549: 
Price  Applicants,  100  East  Pratt  Street. 
Baltimore.  MD  21202;  USF&G 


Applicants.  100  Light  Street.  Baltimore, 

MD  21202. 

FOR  FURTHER  INFORMATION  CONTACT 

Barry  A.  Mendelson.  Staff  Attorney,  at 
(202)  504-2284.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  New  Income,  Prime  Reserve,  and 
International  (the  "Applicant  Price 
Funds")  are  open-end  investment 
companies  registered  under  the  Act. 
New  Income  and  Prime  Reserve  are 
single  series  funds.  International 
consists  of  seven  series,  including  the 
European  Stock  Fund  ("European 
Stock").  Price  Associates  is  the 
investment  manager  of  New  Income  and 
Prime  Reserve.  Price-Fleming  is  the 
investment  manager  of  European  Stock. 

2.  Axe-Houghton  Funds.  Inc.  is  a 
registered,  open-end  investment 
company  consisting  of  four  series, 
including  Axe-Houghton  Income  Fund 
("Income").  USF&G  Money  Market 
Funds,  Inc.  is  a  registered,  open-end 
investment  company  whose  only  series 
is  USF&G  Cash  Reserve  Fund  ("Cash 
Reserve").  The  Over-the-Counter 
Securities  Group,  Inc.  is  a  registered, 
open-end  investment  company 
consisting  of  three  series,  including 
European  Emerging  Companies  Fund 
("EEC").  Income,  Cash  Reserve,  and 
EEC  are  hereinafter  known  as  the 
"Applicant  USF&G  Funds."  Review  is 
the  investment  manager  of  each  of  the 
Applicant  USF&G  Funds.'  Review  is  a 
wholly-owned  subsidiary  of  USF&G 
Management,  which  is  an  indirect, 
wholly-owned  subsidiary  of  USF&G 
Corporation. 

3.  USF&G  Corporation  and  USF&G 
Management  entered  into  a  Purchase 
Agreement  with  Price  Associates,  dated 
as  of  May  19, 1992.  pursuant  to  which 
the  T.  Rowe  Price  family  of  funds  will 
acquire  six  portfolios  currently  managed 
by  USF&G.  New  Income  will  acquire 
Income,  Prime  Reserve  will  acquire 
Cash  Reserve,  and  International  will 
acquire  EEC*  The  proposed 


acquisitions  are  subject  to  certaini 
conditions,  including  approvals  by.  the 
boards  of  directors  of  the  investment 
companies  involved  in  the  i' 

reorganization  and  by  the  shareholders 
of  the  portfolios  affected  thereby,  price 
Associates  will  pay  USF&G  (or  its' 
designees)  an  aggregate  of  $11,060,000, 
subject  to  adjustment  under  certain 
circumstances.  The  expenses  of  the 
transactions  will  be  borne  as  follows:  (i) 
Each  fund  managed  by  Price  Associates 
or  Price-Fleming  that  participates  in  the 
reorganization  (a  "Participating  Price 
Fund  ")  will  bear  up  to  $5,000  of  the 
expenses  incurred  by  it:  (ii)  Price 
Associates  will  bear  its  own  expenses 
and  the  expenses  of  each  Participating 
Price  Fund  in  excess  of  $5,000:  and  (iii) 
USF&G  will  bear  its  own  expenses  and 
the  expenses  of  each  fund  managed  by 
USF&G  that  participates  in  the 
reorganization. 

4.  Section  15(f)  permits  an  investment 
adviser  to  receive  "any  amount  or 
benefit"  in  connection  with  the 
assigrunent  of  its  investment  advisory 
contract  with  a  registered  investment 
company  if  the  requirements  of  that 
section  are  satisfied.  Section  15(f)(1)(A) 
requires  that,  for  three  years  after  the 
transaction,  at  least  75%  of  the  directors 
of  the  investment  company  (or  its 
successor,  if  the  assignment  results  from 
the  sale  of  the  company's  assets  to 
another  investment  company)  are  not 
interested  persons  of  the  investment 
advisers  of  such  company,  or  of  the 
predecessor  investment  adviser. 

5.  The  boards  of  directors  of  the 
Applicant  Price  Funds  currently  are 
composed  as  follows  ("Interested 
Directors"  are  directors  who  are 
"interested  persons,"  within  the 
meaning  of  section  2(a)(19)  of  the  Act,  of 
Price  Associates  or  Price-Fleming): 


'Pursuant  to  agreements  with  Review,  Axe- 
Houghton  Management.  Inc.  ("A-H  Management") 
serves  as  investment  adviser  to  Income,  and 
Chancellor  Capital  Management,  Inc.  ("Chancellor") 
serves  as  investment  adviser  to  Cash  Reserve.  A-H 
Management  is  a  wholly-owned  subsidiary  of 
USFaC  Management.  Chancellor  also  is  affiliated 
with  USF&G. 

'  No  exemptive  relief  is  being  sought  in 
connection  with  T.  Rowe  Price's  acquisition  of  the 


Fund 

Number 

of 
interested 
directors 

Number 

ot 
disinter- 
ested 
directors 

Total 
number 

of 
directors 

New  income 

Prime  Reserve.... 
Interruitiorial 

5 
3 
3 

7 
7 
4 

12 

10 

7 

In  order  to  comply  with  section 
15(f)(1)(A)  following  consummation  of 
the  transactions,  (a)  New  Income  would 
have  to  add  eight  Disinterested 
Directors  or  reduce  the  number  of 
Interested  Directors  from  five  to  two;  (b) 
Prime  Reserve  would  have  to  add  two 
Disinterested  Directors  or  reduce  the 


three  other  USF&C  portfolios,  because  such 
acquisitions  will  comply  with  all  provisions  of 
section  15(f). 


'^ 


number  of  Interested  Directors  from 
three  to  two;  and  (c)  International  would 
have  to  add  Bve  Disinterested  Directors 
or  reduce  the  number  of  Interested 
Directors  from  three  to  one.  If  New 
Income  and  International  were  to  add 
eight  and  five  Disinterested  Directors, 
respectively,  a  vote  of  shareholders 
would  be  required  pursuant  to  section 
ie(a)  of  the  Act.  which  requires  at  least 
two-thirds  of  a  fund's  directors  to  have 
been  elected  by  shareholders.  Neither 
New  Income  nor  International  would 
otherwise  be  required  to  hold  a 
shareholders  meeting  under  Maryland 
law.      I 

6.  AppUcants  contend  that 
reconstituting  the  boards  of  the  three 
Applicant  Price  Funds  would  be 
contrary  to  the  interests  of  shareholders. 
Shrinking  the  boards  by  removing 
previously  elected  Interested  Directors 
would  cause  the  funds  to  lose  the  valued 
services  and  insights  that  these  insiders 
bring  to  the  board.  Adding  significant 
nimibers  of  Disinterested  Directors 
could  make  the  boards  unduly  large  and 
unwieldy  and  make  decisional  and 
operational  matters  cumbersome.  In 
addition,  it  would  add  to  the  cost  of  the 
reorganization  by  necessitating 
shareholder  meetings,  and  add  ongoing 
costs  in  the  form  of  increased  directors' 
fees  and  potentially  increased  insurance 
and  fidelity  bond  premiums. 
Accordingly,  applicants  seek  an 
exemption  that  would  permit  the 
Applicant  Price  Funds  to  acquire  the 
Applicant  USF&G  Funds  without 
reconstituting  their  boards  to  comply 
with  the  75%  Disinterested  Director 
requirement  of  section  15(f)(1)(A). 

7.  Section  15(f)(3)(B)  provides  that  if 
(as  here)  the  assignment  of  an 
investment  advisory  contract  results 
from  the  merger  of,  or  sale  of 
substantially  all  the  assets  by,  a 
registered  investment  company  with  or 
to  another  registered  investment 
company  with  assets  substantially 
greater  in  amoimt,  such  discrepancy  in 
size  shall  be  considered  by  the  SEC  in 
determining  whether,  or  to  what  extent 
to  grant  relief  from  section  15(f)(1)(A). 

8.  Each  of  the  three  Applicant  F^ce 
Funds  has  substantially  greater  assets 
than  the  Applicant  USF&G  Fund  it  will 
acquire.  At  April  15, 1992,  New  Income 
had  assets  of  $1,322  billion,  or 
approximately  23  times  Income's  assets 
of  $57.8  million.  At  April  15. 1992,  Prime 
Reserve  had  assets  of  $4,045  billion,  or 
approximately  125  times  Cash  Reserve's 
assets  of  $32.4  million.  At  April  15. 1992, 
International's  seven  series,  including 
European  Stock,  had  aggregate  assets  of 
$2,591  bilUon,  or  approximately  107 
times  EECs  assets  of  $24.1  million. 


8.  In  connection  with  the  acquisition 
of  EEC  by  the  European  Stock  Series  of 
International,  applicants  assert  that  it  is 
appropriate  for  the  assets  of 
International,  as  opposed  to  European 
Stock,  to  be  taken  into  account  when 
considering  the  "substantially  greater" 
test  set  forth  in  section  15(f)(3)(B)  of  the 
Act  (see  paragraph  7  above].* 
Applicants  contend  that  any  other 
conclusion  would  be  inconsistent  Mdth 
the  literal  language  of  section  15(f)(3)(B). 
which  refers  to  the  sale  of  assets  of  one 
investment  company  to  another 
"investment  company  with  assets 
substantially  greater  in  amount" 
(emphasis  added).  International  is  the 
investment  company  involved  in  the 
transaction  and,  in  fact,  the  board  of 
directors  of  International  must  authorize 
the  transaction  on  behalf  of  the 
European  Stock  series.  Furthermore,  the 
shareholders  of  all  series  of 
International  vote  together  as  a  single 
class  in  the  election  of  directors. 
Applicants  assert  that  shareholders  of 
International's  six  series  other  than 
European  Stock,  representing  over  95% 
of  International's  assets,  should  not  be 
forced  to  reconstitute  the  company's 
board  of  directors  to  effectuate 
European  Stock's  acquisition  of  EECs 
assets. 

10.  For  the  reasons  stated  in  the 
application  and  summarized  herein, 
applicants  assert  that  the  granting  of  an 
order  exempting  the  Applicant  Price 
Funds  from  the  provisions  of  section 
15(f)(1)(A)  of  the  Act  in  connection  with 
the  proposed  acquisitions  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  intended  by 
the  policy  and  provisions  of  the  Act 

For  the  SEC,  by  the  DiviBion  of  Investment 
Management  under  delegated  autiiority. 
Marganl  H.  McFarlaod, 
Deputy  Secretary. 

[FR  Doc  92-14547  Filed  &-19-S2;  &45  am] 
MUMa  cooc  seio-01-M 


DEPARTMENT  OF  STATE 

[Public  NoUce  1837] 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCfTT)  Study 
Group  A;  Meeting 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 


*  Whereat  the  mwU  of  Inlematkinal  are 
approximately  107  times  greater  than  EEC's  assets, 
the  assets  of  European  Slock  ($113.6  million  at  April 
15. 1992)  are  only  approximalely  4.7  times  greater. 


Consultative  Committee  (CCITT)  Study 
Group  A  wrill  meet  on  July  8. 1992  at  9-.30 
in  room  1205  at  the  Department  of  Sute. 
2201  C  Street  NW..  Washington.  DC 
2052a 

The  agenda  for  the  meeting  will 
include  a  debrief  of  the  Study  Group  III 
and  Study  Group  II  meetings  held  in 
lune  1992.  and  preparatory  activities  for 
the  upcoming  interim  CCITT  meetings  in 
the  faU. 

In  addition.  Study  Group  A  will 
consider  approving  the  U.S.  response  to 
the  CCTTT  questionnaire  on  UPT 
numbering  prefixes  (circular  letter  No. 
142). 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  advise  the  Office  of  Eari  Barfoely, 
Department  of  State,  (202)  647-0201, 
FAX  (202)  647-7407.  The  above  includes 
government  and  non-government 
attendees.  Public  visitors  will  be  asked 
to  provide  their  date  of  birth  and  Social 
Security  number  at  the  time  they  register 
their  intention  to  attend  and  must  carry 
a  valid  photo  ID  with  them  to  the 
meeting  in  order  to  be  admitted.  All 
attendees  must  use  the  C  Street 
entrance. 

Please  bring  60  copies  of  documents  to 
be  considered  at  this  meeting.  If  the 
docimtent  has  been  mailed,  bring  only  10 
copies. 

Dated:  ]une  11. 1992. 
EariBorbety, 

Director  Telecommunications  and 
Information  Standards,  Chairman  US.  CCTTT 
National  Committee. 
[FR  Doc  92-14546  Filed  6-19-92;  6:45  am] 

BtUMO  cooc  471*47-« 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Fitness  Determination  of  Rader 
Aviation,  Inc.  d/b/a  Greenbrier  Airlines 

agency:  Department  of  Transportation. 

ACTION:  Notice  of  Commuter  Air  Carrier 
Fitness  Determination— Order  92-6-28, 
Order  to  Show  Cause. 

summary:  The  Department  of 
Transportation  is  proposing  to  find' 
Rader  Aviation.  Inc.  d/b/a  Greenbrier 
Airlines  fit  willing,  and  able  to  provide 


27838 


Federal  Register  /  Vol.  57.  No.  120  /  Monday,  June  22.  1992  /  Notices 


commuter  air  service  under  section 
419(e)  of  the  Federal  Aviation  Act 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation.  400  Seventh  Street,  SW., 
room  6401,  Washington.  DC  20590.  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  latetthan  June  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Woods.  Air  Carrier  Fitness 
Division  (P-56,  room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  (202)  366-2340. 

Dated:  )une  15, 1992. 

Patrick  V.  Murphy,  Jr.. 

Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[FR  Doc.  92-14564  Filed  6-19-92:  8:45  am) 

BILUNG  COOe  4910-62-M 


Issued  in  Washington.  DC  on  June  15. 1992. 

Alicia  L.  Casanova, 

Director.  Office  of  Small  and  Disadvantaged 
Business  Utilization. 

[FR  Doc.  92-14565  Filed  6-19-92;  8:45  am) 

BIUJNG  COOE  4«10-«2-« 


Coast  Guard 

[CGD  92-032] 

South  Florida  Oil  Spill  Research  Center 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  intent;  request  for 
letters  of  interest;  second  of  three 
required  notices. 


Minority  Business  Resource  Center 
Advisory  Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  app.  1).  notice  is 
hereby  given  of  a  meeting  of  the 
Minority  Business  Resource  Center 
Advisory  Committee  to  be  held 
Wednesday,  July  15, 1992,  from  2-4  p.m. 
at  the  Department  of  Transportation.  400 
7th  Street,  SW.,  Conference  Room  3200- 
3204,  Washington,  DC  20590.  The  agenda 
for  the  meeting  is  as  follows: 

—  Short-Term  Loan  Program  (New 
Banks) 

—  Bonding  Assistance  Program 

—  Certification 

—  Procurement  Opportunities 
Attendance  is  open  to  the  interested 

public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  attend  and  persons  wishing 
to  present  oral  statements  should  notify 
the  Office  of  Small  and  Disadvantaged 
-  Business  Utilization.  Minority  Business 
Resource  Center  not  later  than  the  day 
before  the  meeting.  Information 
pertaining  to  the  meeting  may  be 
obtained  from  Mrs.  Marie  A.  Hendricks, 
Office  of  Small  and  Disadvantaged 
Business  Utilization,  400  7th  Street.  SW., 
Washington,  DC  20590,  telephone  (202) 
366-1930.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 


summary:  The  Coast  Guard  intends  to 
establish  a  Federally  Funded  Research 
and  Development  Center  to  address 
prevention,  tracking  and  cleanup  of  oil 
discharges  in  the  unique  tropical  and 
subtropical  environment  around  South 
Florida.  The  Coast  Guard  is  seeking 
letters  of  interest  with  capabilities 
statements  from  interested  parties.  This 
is  the  second  of  three  required  notices. 

DATES:  Letters  of  interest  with 
capabilities  statements  must  be  received 
not  later  than  July  28. 1992. 

ADDRESSES:  Letters  of  interest  with 
capabilities  statements  may  be  mailed 
to  Superintendent,  U.S.  Coast  Guard 
Academy.  15  Mohegan  Avenue.  New 
London,  CT  06320-4195.  Attention;  Ms. 
B.  Burke,  Procurement  Office  (Code  FP). 
or  may  be  delivered  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
Holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  B.  Burke,  Procurement  Office,  U.S. 
Coast  Guard  Academy,  (203)  444-8242. 

SUPPLEMENTARY  INFORMATION:  Congress 
has  directed  that  the  Coast  Guard 
esta1)lish  a  research  center  to  address 
prevention,  tracking,  and  cleanup  of  oil 
discharges  in  the  unique  tropical  and 
subtropical  environment  around  South 
Florida.  Research  at  the  proposed 
Tropical/Subtropical  Oil  Spill  Research 
Center  will  focus  on  improving  the 
ability  of  the  Federal  government  to 
monitor  oil  discharges  around  South 
Florida  and  other  tropical  and 
subtropical  envirormients;  predict  and 
track  their  flow;  predict  oil  spill 
behavior  in  warm  waters;  and  make 
informed  decisions  concerning 
treatment  and  cleanup.  Specific  research 
areas  may  include,  but  not  be  limited  to. 
satellite  and  airborne  oil  spill  remote 
sensing;  predicting  and  tracking  their 
movement  with  trajectory  models: 


predicting  the  physical  properties  and 
behavior  of  oil  in  warm  waters;  decision 
support  systems  for  making  informed 
decisions  concerning  treatment  and 
cleanup;  studying  the  impacts  of  oil 
discharges  on  public  health,  the  socio- 
economic.environment.  and  the  natural 
environment;  and  developing  advanced 
technologies  for  cleaning  up  or 
mitigating  the  impact  of  oil  spills  on 
shorelines  and  open  water  including 
mechanical  recovery,  dispersants. 
bioremediation.  and  insitu  burning.  The 
Coast  Guard  is  seeking  capability 
statements  from  universities,  colleges, 
and  other  research  and  education 
institutions.  The  universities,  colleges,  or 
institutions  should  be  able  to 
demonstrate  strong  capabilities  in 
remote  sensing  from  satellites  and  other 
modalities,  and  strengths  in  research, 
education,  and  training  in  geophysics, 
oceanography,  marine  biology, 
chemistry,  ocean  engineering,  and 
computer  science.  The  Coast  Guard 
intends  to  establish  the  Center  as  a 
Federally  Funded  Research  and 
Development  Center  (FFRDC)  in 
accordance  with  Federal  Acquisition 
Regulation  35.017,  48  CFR  35.017.  The 
institution  will  be  required  to  provide  no 
less  than  20  percent  of  the  annual  total 
cost  of  the  Center  from  institutional, 
private  sector,  and  philanthropic 
sources.  The  expectation  is  that  the 
research  center  will  be  located  at  an 
existing  marine  sciences  institution  in 
the  appropriate  tropical/subtropical 
environment  and  in  close  proximity  to 
the  Gulf  Stream  and  to  other  unique 
tropical  flora  and  fauna,  but  may  draw 
upon  faculty,  facilities,  and  other 
resources  from  other  institutions  to  build 
a  comprehensive  capability  to  conduct 
research  in  the  prevention,  tracking  and 
cleanup  of  oil  discharges. 

Interested  parties  should  send  letters 
of  interest  with  a  capabilities  statement. 
Capabilities  statements  should  include 
institution  research  interests,  a 
description  of  past  and  present  research 
related  to  oil  spill  prevention,  tracking. 
and  cleanup,  description  of  educational 
programs  and  courses  related  to  marine 
pollution  control,  resumes  of  research 
faculty,  list  of  facilities  (vessels, 
laboratories,  test  tanks,  etc.)  that  will  be 
available  for  oil  spill  related  research, 
and  cooperative  agreements  with  other 
private  and  government  research 
institutions  which  augment  the 
institution's  on-site  capabilities.  Letters 
of  interest  with  capabilities  statement 
are  limited  to  a  total  of  20  typewritten 
pages  and  are  required  not  later  than 
July  28. 1992. 
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Dated:  June  15. 1992.  ^ 

P.  A.  Bunh, 

Chief,  Office  of  Engineering,  LogiaticB  and 
Development 

[FR  Doc.  92-14609  Filed  6-19-92;  8:45  ami 

BILUNO  CODE  4»tO-14-« 


Federal  Transit  Administration 

FTA  Sections  3  and  9  Grant 
Obligations 

AOENCY:  Federal  Transit  Administration 
(FTA).  DOT. 

action:  Notice. 

summary:  The  Department  of 
Transportation  and  Related  Agencies 


Appropriations  Act  1992,  Public  Law 
102-143.  signed  into  law  by  President 
George  Bush  on  October  28, 1991. 
contained  a  provision  requiring  the 
Federal  Transit  Administration  to 
pubUsh  an  announcement  in  the  Federal 
Register  every  30  days  of  grants 
obligated  pursuant  to  sections  3  and  9  of 
the  Federal  Transit  Act,  as  amended. 
The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  receiving  each  grant. 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Lynn  Sahaj,  Chief,  Resource 
Management  and  State  Programs 
Division.  Office  of  Capital  and  Formula 

Section  3  Grants 


Assistance,  Department  of 
Transportation,  Federal  Transit 
Administration.  Office  of  Grants 
Management.,  400  Seventh  Street.  SW., 
room  9301,  Washington.  DC  20590.  (202) 
366-2053. 

SUPPLEMENTARY  INFORMATION:  The 
Section  3  program  provides  capital 
assistance  to  eligible  recipients  in  three 
categories:  Fixed  guideway 
modernization,  construction  of  new 
Tixed  guideway  systems  and  extensions, 
and  bus  purchases  and  construction  of 
bus  related  facilities.  The  section  9 
program  apportions  funds  on  a  formula 
basis  to  provide  capital  and  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  FTA  reports  the  following 
grant  information: 


Transit  property 


Grant  rwmtMr 


Grant  anwuni 


ObkgaHon 
date 


San  Prancisoo  Bay  Area  Rapid  Transit  Oistiict.  San  Frandsco^Takiand.  CA.. 

Transit  Authority  of  Northern  Kentuctcy.  Cincinnati.  OH-KY 

Mart)te  Valley  Regional  Transit  District.  Ruttwid,  VT 


CA-03-0385-00 
KY-03-0023-00 
VT-03-0016-00 


S70.012.2S0 

3.800.000 

200.000 


05/21/92 
05/10/92 
05/19/92 


Section  9  Grants 


Transit  Property 


.Gram  number 


Gram  amount 


Otiigatton 
dale 


San  Mateo  County  Transit  District  San  FrarKisco-Oakland.  CA.. 

Long  Beach  Public  Transportation  Company,  Los  Angeles.  CA 

Orange  County  Transit  District  Los  Angeles,  CA 

Boise.  City  ol— Bo»e  Urban  Stages.  Bo«e  City,  10 __ 

BloominglorvNormal  Public  Transit  System,  Btoonwigton-Nonnal.  It_ 

Massachusetts  Bay  Transportation  Authority.  Boston.  MA 

aiy  ol  Beloit  Beloit  WML _ 


CA-90-X475-00 

CA-90-X491-00 

CA-90-X500-00 

IO-90-X022-00 

IL-90-X14*-02 

MA-90-X127-01 

Wt-90-X1 52-00 


S14.991.540 

4,844,000 

17.158.387 

806.185 

27.515 

35,055,036 

216.983 


05/11/92 
05/11/92 
05/21/92 
05/06/92 
05/19/92 
06/04/92 
05/15/92 


Issued  on:  lune  16. 1992. 
Brian  W.  OyiiMr. 
Administrator. 
[FR  Doc  92-14568  Piled  6-19-82: 8:45  am] 

■NJJNQ  COK  4aiO-<7-« 


Transit  Tectmoiogy  Program:  Advisory 
Committee  Meeting 

AOENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  the 
third  Federal  Transit  Administration 
(FTA)  Transit  Industry  Technology 
Development  Advisory  Committee 
meeting  to  be  held  on  July  17, 1992.  The 
Advisory  Committee  was  established  to 
assist  the  FTA  in  developing  guidelines 
for  implementing  a  transit  technology 
program.  The  July  meeting  is  intended  to 
discuss  the  status  of  the  FTA 
Technology  program,  and  review  the 
FTA  Office  of  Technical  Assistance  and 


Safety's  proposed  six-year  Technology 
Program  Plan. 

MEETINQ  DATE:  The  meeting  will  take 
place  July  17, 1992,  9  a.m.  to  4:30  p.m. 
addresses:  The  Advisory  Committee 
meeting  will  be  held  in  rooms  8236-8240 
at  the  Department  of  Transportation,  400 
Seventh  Street,  SW.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jeffrey  G.  Mora.  Federal  Transit 
Administration,  OfRce  of  Technical 
Assistance  and  Safety.  (202)  366-0215. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

The  Federal  Transit  Administration 
(FTA)  has  held  two  previous  meetings  of 
the  Transit  Industry  Technology 
Development  Federal  Advisory 
Committee.  The  first  meeting  provided 
some  guidance  to  the  Committee 
membership  about  their  responsibilities, 
and  what  the  FTA  expects  of  the 
Committee.  This  meeting  also 
established  the  objectives  of  the 
Committee,  as  well  as  key  technology 


areas  that  the  transit  industry  would  be 
addressing.  The  second  meeting 
included  a  lengthy  discussion  of  FTA 
procurement  practices  and  a  review  of 
the  FTA  Fiscal  Year  1992  Technology 
Program  Plan. 

The  third  meeting,  a  follow-up  to  the 
March  3, 1992  meeting,  is  intended  to 
serve  as  a  forum  to  seek  the  views  of  the 
Committee  members  about  the  FTA 
Office  of  Technical  Assistance  and 
Safety's  proposed  six-year  Technology 
Program  Plan.  The  Plan  was  developed 
from  a  variety  of  sounds,  including 
Planning  and  Research  Priorities 
Conferences  held  in  1990  and  1991,  and 
previous  Technology  Advisory 
Committee  meetings.  The  FTA  is  seeking 
comment  on  the  general  program 
direction,  emphasis  areas,  and  transit 
industry  needs. 

Procedures 

The  FTA  will  provide  interpreters  for 
persons  with  hearing  disabilities,  if 
requested  by  July  14. 1992.  All  meetings 
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of  the  Transit  Industry  Technology 
Development  Advisory  Committee  will 
be  open  to  the  public. 

Issued  on:  June  16. 1992. 
Brian  W.  Clymer. 

Ad:ninistrator. 

[FR  Doc.  92-14567  Filted  6-19-92:  8:45  am] 

BILUNG  CODE  4910-S7-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Date:  June  17, 1992. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0\1B  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex. 
1.500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Departmental  Offices 

OMB  Number:  1505-0063. 

Form  Number:  IRS  Forms  4789  &  8362; 
Customs  Form  4790;  Treasury  Form  90- 
22.1. 

Type  of  Review:  Reinstatement. 

Title:  Financial  Recordkeeping  and 
Reporting  of  Currency  and  Foreign 
Transactions. 

Description:  The  Bank  Secrecy  Act,  PL 
No.  90-508  (codified  at  12  U.S.C.  18296, 
12  U.S.C.  1951  et  seq  and  31  U.S.C.  5311- 
5326]  authorizes  the  Secretary  of  the 
Treasury  to  require  financial  institutions 
and  individuals  to  keep  records  and  file 
reports  that  the  Secretary  determines 
have  a  high  degree  of  usefulness  in 
criminal,  tax  or  regulatory  matters. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Num.ber  of  Respondents: 
338.857. 


Estimated  Burden  Hours  Per 
Response:  33  hours.  51  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
11.468.071  hours. 

Clearance  Officer:  Louis  A.  Holland. 
{202J  622-1563.  Departmental  Offices, 
room  3171,  Treasury  Annex.  1500 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  92-145868  Filed  6-19-92;  8:45  amj 

BILUNG  CODE  4S10-2S-M 


Fiscal  Service 

IDept  Circ.  570, 1991  Rev.,  Supp.  No.  25) 

Surety  Companies  Acceptable  on 
Federal  Bonds  Colonial  Surety  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308.  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570. 1991  Revision,  on  page 
30137  to  reflect  this  addition: 

Company  Name:  Colonial  Surety 
Company. 

Business  Address:  50  Chestnut  Ridge 
Road,  Montvale.  New  Jersey.  07645. 

Underwriting  Limitation  b/:  $175,000. 

Surety  Licenses  c/:  DE.  DC,  MD,  NJ 
and  PA. 

Incorporated  In:  Pennsylvania. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR, 
part  223].  A  list  of  qualified  companies 
is  published  armually  as  of  July  1  in 
Treasury  Department  ClrculaY  570.  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch. 
Funds  Management  Division.  Financial 
Management  Service.  Department  of  the 


Treasury.  Washington.  DC  20227. 
telephone  (202)  874-6850. 

Dated:  June  5, 1992. 
Charles  F.  Schwan,  III. 

Director.  Funds  Management  Division. 

Financial  Management  Service. 

(FR  Doc.  92-14580  Filed  6-19-fl2;  8:45  am] 

BILLING  CODE  4810-35-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Russian  Federation;  Effective  Date  of 
Agreement  on  Trade  Relations 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  the  effective  date, 
with  respect  to  the  Russian  Federation, 
of  the  agreement  on  trade  relations 
between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics. 

SUMMARY:  In  Proclamation  6352  of 
October  9, 1991  (56  FR  51317),  the 
President  proclaimed  that  the 
"Agreement  on  Trade  Relations 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
Republics"  enters  into  force  and 
nondiscriminatory  treatment  would  be 
extended  to  products  of  the  U.S.S.R.  in 
accordance  with  the  terms  of  the 
Agreement  on  the  date  of  exchange  of 
written  notices  of  acceptance  in 
accordance  with  Article  XVII  of  the 
Agreement.  Subsequently,  the  U.S.S.R. 
was  succeeded  by  twelve  independent 
states,  including  the  Russian  Federation. 
An  exchange  of  diplomatic  notes  with 
the  Russian  Federation  in  accordance 
with  Article  XVII  of  ihe  Agreement  took 
place  in  Washington,  DC  on  June  17. 
1992.  Accordingly,  the  Agreement 
became  effective  on  June  17. 1992,  with 
respect  to  the  Russian  Federation  and 
nondiscriminatory  treatment  is  extended 
to  products  of  the  Russian  Federation  as 
of  June  17. 1992  in  accordance  with  the 
Agreement  and  as  provided  for  in 
Proclamation  6352  of  October  9, 1991. 
Frederick  L.  Montgomery. 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  92-14701  Filed  6-18-92;  11:56  amJ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


DEPARTMENT  OF  ENERGY 

FEDERAt  ENERGY  REGULATORY 
COMMISSION 

Notice 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-409).  5  U.S.C.  552b: 

DATE  AND  TIME:  June  24. 1992. 10:00  a.m. 
PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Lois  D.  Cashell. 

Secretary,  Telephone  (202)  206-0400.  For 
a  recording  listing  items  stricken  from  or 
added  to  the  meeting,  call  (202)  208- 
1627.    i 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  96l8l  Meeting— 
)une  24, 1992,  Regular  Meeting  (10:00  a.m.) 
CAH-1. 
Project  No.  2721-005.  Bangor  Hydro- 
Electric  Company 
CAH-2. 
Project  No.  1473-006,  Granite  County, 
Montana 
CAH-3. 
Project  .No.  9086-022,  Northwest  Power 
Company,  Inc. 
CAH-4. 
Docket  Nos.  EL84-20-007  and  008, 
Commonwealth  Power  Company 
CAH-5. 
Project  No.  2984-017,  S.D.  Warren 
Company 
CAH-6. 
Project  No.  6901-015,  City  of  New 
Martinsville,  West  Virginia 
CAH-7. 
Project  No.  7270-008,  Northern  Wasco 
County  People's  Utility  District 
CAH-8. 
Project  No.  1957-004,  Wisconsin  Public 
Service  Corporation 
CAH-9. 


Project  No.  6641-022,  City  of  Marion, 
Kentucky  and  Smithland  Hydroelectric 
Partners 
CAH-10. 
Project  No.  7802-005.  Natural  Energy 
Resources  Company 
CAH-ll. 

Project  No.  2801-016,  Joseph  A.  Guerrieri 
CAH-12. 
Project  No.  2205-011,  Central  Vermont 
Public  Service  Corporation 
CAH-13. 
Project  No.  6433-003,  Warren  B.  Nelson 
Project  No.  6434-006,  Thomas  A.  Nelson 
Project  No.  6435-001,  Joseph  B.  Nelson 

Consent  Electric  Agenda 
CAE-1. 
Docket  No.  ER92-509-000,  Faie-Safe,  Inc. 
Docket  No.  ER92-115-001,  Portland  General 
Electric  Company 
CAE-2. 
Docket  No.  EF92-222-001,  Arkansas  Power 
and  Light  Company 
CAE-3. 
Docket  No.  ER92-343-001,  Northern  States 
Power  Company  (Minnesota)  and 
Northern  States  Power  Company 
(Wisconsin) 
CAErA. 
Docket  Nos.  ER92-331-002  and  ER92-332- 
002,  Consumers  Power  Company 
CAE-5. 
Docket  No.  QF91-154-001,  Cogenlrix  of 
Mayaguez,  Inc.  - 

CAE-6. 

Omitted 
CAE-7. 
Docket  No.  RM92-6-001,  Deletion  of 
Certain  Outdated  or  Nonessential 
Regulations  Pertaining  to  the 
Commission's  Jurisdiction  under  Parts  11 
and  ill  of  the  Federal  Power  Act,  the 
Public  Utility  Regulatory  Policies  Act  of 
1978,  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act 
and  Delegations  from  the  Secretary  of 
Energy 
CAE-8. 

Omitted 
CAE-9. 
Docket  No.  ER92-183-001,  Florida  Power 
Corporation 
CAE-10. 
Docket  No.  EC92-007-0O1,  Indiana- 
Kentucky  Electric  Corporation 
CAE-11. 
Docket  No.  EF92-51 71-001,  United  States 
Department  of  Energy — Western  Area 
Power  Administration  (Salt  Lake  City 
Area  Integrated  Projects) 
CAE-1 2. 
Docket  No.  ER90-395-002.  Northeast 
Utilities  Service  Company 
CAB-13. 
Docket  No.  ER92-330-000,  Green  Mountain 
Power  Corporation 
CAE-14. 
Docket  Nos.  ER92-122-000  and  ER92-218- 
000,  Mississippi  Power  Company 


CAE-1 5. 
Docket  No.  EL92-15-000.  Florida  Power  & 

Light  Company 
CAE-16. 
Docket  No.  ER92-517-000,  Southern 
'   Companies 
CAB-17. 
Docket  No.  ER92-481-000,  Public  Service 

Company  of  New  Hampshire 
Docket  No.  ER92-446-000.  Kansas  Gas  6 

Electric  Company 
Docket  No.  ER92-539-000,  Pacific  Gas  & 

Electric  Company 
Docket  No.  ER92-43O-000,  Potomac  Electric 

Power  Company 
Docket  No.  ER92-548-000,  Southern 

California  Edison  Company 
Docket  Nos.  ER92-382-000,  and  ER92-550- 

000,  New  England  Power  Company 
Docket  No.  ER92-551-O00,  Northern  States 

Power  Company 
Docket  No.  ER92-410-O0a  Pacific  Gas  ft 

Electric  Company 
Docket  No.  ER92-486-000,  UtiliCorp 

United,  Inc. 
Docket  No.  ER92-544-000,  Montaup 

Electric  Company 
Docket  No.  ER92-538-000,  Kansas  Gas  ft 

Electric  Company 
Docket  No.  ER92-535-000,  UNITIL  Power 

Corporation 
Docket  No.  ER92-534-000,  St.  Joseph  Lighl 

ft  Power  Company 
Docket  No.  ER92-547-000,  PacifiCorp 
Docket  Nos.  ER92-346-000.  and  ER92-347- 

000,  Central  Hudson  Gas  ft  Electric 

Company 
Docket  No.  ER92-37»-000,  Kansas  Power  ft 

Light  Company 
Docket  No.  ER92-525-000,  Flonda  Power  ft 

Light  Company 
Docket  Nos.  ER92-540-000,  ER92-541-O0O 

and  ER92-542-000,  Duke  Power 
-    Company 
Docket  Nos.  ER92-495-000.  ER92-496-000. 

ER92-497-000,  ER92-»98-00a  ER9C-499- 

000,  ER92-500-000,  ER92-5O1-000.  ER92- 

502-000,  ER92-503-000  and  ER92-504- 

000,  Tucson  Electric  Power  Company 

Consent  Oil  and  Gas  Agenda 
CAG-1. 
Docket  No.  RP92-182-000,  Tennessee  Gas 
Pipeline  Company 
CAG-2. 
Docket  .Nos.  TM92-7-22-000,  TM92-S-22- 
001  and  002,  CNG  Transmission 
Corporation 
CAG-3. 
Docket  Nos.  TA92-1-17-005  and  RP92-171- 
000,  Texas  Eastern  Transmission 
Corporation 
CAG-4. 
Docket  No.  TM92-5-49-00a  Willislon 
Basin  Interstate  Pipeline  Company 
CAG-3. 
Docket  No.  TQ92-3-2-000,  East  Tennessee 
Natural  Gas  Company 
CAG-6. 
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Docket  No.  TM92-3-2-00a  East  Tennessee 
Natural  Gas  Company 
CAG-7. 

Docket  No.  TQ92-5-23-000.  Eastern  Shore 
Natural  Gas  Company 
CAG-8. 

Docket  No.  TQ92-4-21-000,  Columbia  Gas 
Transmission  Corporation 
CAG-9. 

Docket  No.  TQ92-5-18-000,  Texas  Gas 
Transmission  Corporation 
CAG-10. 

Docket  Nos.  TQ92-«-63-000  and  TM92-4- 
63-000.  Carnegie  Natural  Gas  Company 
CAG-11. 
Docket  No.  TQ92-11-25-000,  Mississippi 
River  Transmission  Corporation 
CAG-12. 

Docket  No.  TQ92-4-34-00a  Florida  Gas 
Transmission  Company 
CAG-13. 
Docket  Nos.  TA91-1-41-0O4.  005  and  RP88- 
227-031.  Paiute  Pipeline  Company 
CAG-14. 

Omitted 
CAG-15. 
Docket  Nos.  CP89-1525-003  and  004. 
Northwest  Pipeline  Corporation 
CAG-16. 
Docket  No.  TQ92-8-S9-000,  Northern 
Natural  Gas  Company 
CAG-17. 

Docket  Nos.  CP89-7-013.  018  and  019. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-18. 

Docket  Nos.  TA92-2-82-000.  001.  003.  004, 
RP92-29-000  and  TM92-2-82-000.  Viking 
Gas  Transmission  Company 
CAG-19. 

Docket  Nos.  RP91-198-000  and  RP85-209- 
033,  et  at..  United  Gas  Pipe  Line 
Company 
CAG-20. 
Docket  No.  RP92-176-000,  Colorado 
Interstate  Gas  Company 
CAG-21. 

Omitted 
CAG-2Z 
.  Docket  Nos.  RP92-181-000.  CP89-629-021 
and  CP90-639-012,  Tennessee  Gas 
Pipeline  Company 
CAG-23. 
Docket  No.  RP92-172-000,  Northern  Border 
Pipeline  Company 
CAG-24. 
Docket  No.  RP92-177-O0O.  Northern  Border 
Pipeline  Company 
CAG-25. 

Docket  Nos.  RP92-1-005  and  RP91-224-003. 
Northern  Natural  Gas  Company,  Division 
of  Enron  Corporation 
CAG-26. 

Docket  No.  RP92-178-000.  Florida  Gas 
Transmission  Company 
CAG-27. 

Omitted 
CAG-28. 
Docket  No.  MT92-4-000,  Gas  Transport 
Inc. 
CAG-29. 
Docket  Nos.  TA92-2-82-O0S  and  TM92-2- 
B2-O02.  Viking  Gas  Transmission 
Company 
CAG-30. 


Docket  Nos.  TA92-1-I3-003,  RP92-136-001 
and  TM92-6-43-001.  Williams  Natural 
Gas  Company 
CAG-31. 
Docket  No.  RM92-4-0O1.  Deletion  of 
Certain  Outdated  or  Nonessential 
Regulations  Pertaining  to  the 
Commission's  Jurisdiction  Over  Natural 
Gas 
CAG-32. 
Docket  Nos.  RP88-119-020,  RP88-191-02a 
RP89-3a-004.  RP90-122-007.  RP91-29- 
011.  RP91-167-004,  RP8ft-228-034,  RP88- 
249-007.  RP89-29-011,  RP89-149-005, 
RP^242-005.  CP87-115-006.  CP89-470- 
004,  TA84-2-9-020,  TA85-1-9-012,  TA89- 
1-9-002.  TA90-1-9-006,  TA91-1-9-004, 
RP91-16-003.  CP87-103-009.  RP91-210- 
010  and  CP91-313&-002,  Tennessee  Gas 
Pipeline  Company 
CAG-33. 
Docket  Nos.  RP91-203-009  and  012. 
Tennessee  Gas  Pipeline  Company 
CAG-34. 
Docket  No.  RP87-110-002.  Northwest 
Pipeline  Corporation 
CAG-35. 
Docket  No.  RP92-18-002.  El  Paso  Natural 
Gas  Company 
CAG-36. 
Docket  No.  IS92-1 0-001,  Amerada  Hess 

Pipeline  Corporation 
Docket  No.  IS92-11-001,  ARCO 

Transportation  Alaska.  Ina 
Docket  No.  IS92-12-001.  BP  Pipelines 

(Alaska)  Inc. 
Docket  No.  IS92-13-001.  Exxon  Pipeline 

Company 
Docket  No.  IS92-14-001.  Mobil  Alaska 

Pipeline  Company 
Docket  No.  IS92-15-001  Phillips  Alaska 

Pipeline  Company 
Docket  No.  IS92-16-001.  Unocal  Pipeline 
Company 
CAG-37. 
Docket  No.  RM91-8-001,  Qualifying  Certain 
Tight  Formation  Gas  for  Tax  Credit 
CAG-38. 

Omitted 
CAG-39. 
Docket  No.  RP92-145-000.  Natural  Gas 
Clearinghouse  v.  Panhandle  Eastern  Pipe 
Line  Company 
CAG— 40. 
Docket  Nos.  RP8&-259-000.  CP8&-1227-00a 
RP8»-136-000.  CP90-124-000  and  RP90- 
161-000.  Northern  Natural  Gas  Company 
CAG-41. 
Docket  No.  RP91-123-003,  Canyon  Creek 
Compression  Company 
CAG-42. 
Docket  Nos.  RP91-164-003  and  004.  Granite 
State  Gas  Transmission,  Inc. 
CAG-43. 
Docket  Nos.  RP91-204-003.  RP90-111-000. 
RP91-79-006.  001.  TM91-4-2-00a  001. 
002.  TM92-2-2-000  and  RP85-47-00a 
East  Tennessee  Natural  Gas  Company 
CAG-44. 
Docket  Nos.  RP91-78-000  and  CP92-106- 
000,  Midwestern  Gas  Transmission 
Company 
CAG-45. 
Docket  No.  RP92-3-000,  Southeastern 
Natural  Gas  Company 
CAG-46. 


Dodiet  Nos.  RP92-ia2-000  and  RS92-B2- 
000,  Superior  Offshore  Pipeline  Company 
CAG-47. 
Docket  No.  RM91-11-000,  In  Re  Pipeline 
Service  Obligations  and  Revisions  to 
Regulations  Governing  Self- 
Implementing  Transportation  Under  Part 
284  of  the  Commission's  Regulations 
CAG-48. 
Docket  No.  RS92-61-000.  Freeport 
Interstate  Pipeline  Company 
CAG-49. 

Docket  Nos.  RS92-24-000,  RTSS-llS-OOa 
RP9O-104-000,  RP9O-192-000  and  CP89- 
1119-OOa  Texas  Gas  Transmission 
Corporation 
CAG-50. 
Docket  Nos.  RS92-14-000  and  RP90-143- 
000.  CNG  Transmission  Corporation 
CAG-51. 
Docket  Nos.  RS92-e-000.  RP92-1-000  and 
CP92-71-00a  Northern  Natural  Gas 
Company 
CAG-52. 
Docket  Nos.  RS92-«l-O00  and  RP91-212- 
000,  Stingray  Pipeline  Company 
CAG-53. 
Docket  Nos.  RS92-23-000.  RP91-203-000 
and  RP92-132-O0a  Tennessee  Gas 
Pipeline  Company 
CAG-54. 

Docket  Nos.  RS92-41-000  and  RP91-18&- 
000,  Midwestern  Gas  Transmission 
Company 
CAG-55. 
Docket  Nos.  RS92-52-000  and  RP92-4&-000. 
Viking  Gas  Transmission  Company 
CAG-56. 
Docket  Nos.  RS92-23-000.  RP91-204-000 
and  RP90-lll-OOa  East  Tennessee 
Natural  Gas  Company 
GAG-57. 
Docket  Nos.  RP91-187-00a  CP91-244»-000 
and  RS92-16-00a  Florida  Gas 
Transmission  Company 
CAG-58.  ' 

Docket  Nos.  RS92-22-00a  RP91-229-000 
and  RP92-166-000,  Panhandle  Eastern 
Pipe  Line  Company  | 

CAG-59. 
Docket  No.  RS92-37-000.  Green  Canyon 
Pipe  Line  Company 
CAG-60. 
Docket  Nos.  RS9^-39-000  and  CP92-356- 
000,  The  Inland  Gas  Company.  Inc. 
CAG-61. 

Ommltted 
CAG-6Z 
Docket  No.  TC81-8-007.  Texas  Gas 
Transmission  Corporation 
CAG-es. 

Docket  No.  CP89-2107-002,  Arkla  Energy 
Resources.  Inc. 

Docket  No.  CP90-2275-002,  ANR  Pipeline 
Company 

Docket  No.  CP88-312-015.  Natural  Gas 
Pipeline  Company  of  America 
CAG-64. 

Docket  No.  CP9^24fr-001.  Peoples  Natural 
Gas  Company,  Division  of  UtiliCorp 
United  Inc.  v.  Williams  Natural  Gaa 
Company  and  Vulcan  Chemicals 
Division  of  Vulcan  Materials  Company 
CAG-65. 


/ 


Docket  No.  CP88-105-002,  Yukon  Pacific 

Company,  LP. 
CAG^. 
Docket  No.  CP92-6-005,  Southern  Natural 

Gas  Company  and  South  Georgia 

Natural  Gas  Company 
Docket  No.  CP92-311-002,  Southern 

Natural  Gas  Company 
CAG-«7. 
Docket  No9.  CP89-634-020,  RP92-25-004 

and  MT92-1-003,  Iroquois  Gas 

Transmission  System,  LP. 
CAG-68. 
Docket  No.  CP92-79-001,  Northwest 

Pipeline  Corporation 
CAG-69.  I 

Docket  No.  CP91 -2392-001,  Northwest 

Pipeline  Corporation 
Docket  No.  CP91-2393-001,  Williams  Gas 

Processing  Company 
CAG-70. 
Docket  No.  CP91 -2704-001,  Blue  Lake  G«s 

Storage  Company 
Docket  Nte  CP91 -2705-001.  ANR  Pipelinje 

Company 
Docket  No.  CP91-273O-001,  ANR  Storage 

Company 
CAG-71. 
Docket  No.  CP86-492-005,  Moraine  Pipeline 

Company 
CAG-72. 
Docket  Nos.  CP92-71-O00  and  CP8&-435- 

005.  Northern  Natural  Gas  Company 
Docket  No.  CP90-1 031-001,  Pacific  Gas 

Transmission  Company 
Docket  No.  CP88-136-025,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP8&-686-002,  Texas  Gas 

Transmission  Corporation 
Docket  Nos.  CP8&-32ft-005,  CP89-1916-005 

and  CP92-378-000,  Transcontinental  Gas 

Pipe  Line  Corporation 
Docket  No.  CP90-1 777-000,  TransCoIorado 

Gas  Transmission  Company 
Docket  Nos.  CP88-1 33-004  and  RS92-87- 

001,  Transwestem  Pipeline  Company 
Docket  No.  CP86-586-002,  Trunkline  Gas 

Company 
CAG-73. 
Docket  No.  CP87-115-002,  Tennessee  Gas 

Pipeline  Company 
CAG-74. 
Docket  No.  CI63-195-003,  Tenneco  Oil 

Company,  TOC-Rocky  Mountains  Inc. 

and  Amoco  Pipeline  Company 
CAG-75. 
Docket  No.  CP91 -2206-001,  Tennessee  Gas 

Pipeline  Company 
CAG-76. 
Docket  No.  CP89-1684-004.  Steuben  Gas 

Storage  Company 
Docket  No.  CP92-288-000,  CNG 

Transmission  Corporation 
CAG-77. 
Docket  No.  CP92-196-000,  Natural  Gas 

Pipeline  Company  of  America 
CAG-78. 
Docket  No.  CP91-2394-000,  Queslar 

Pipeline  Company 
CAG-79. 
Docket  No.  CP92-202-00a  Gas  Company  of 

New  Mexico,  a  Division  of  Public  Service 

Company  of  New  Mexico,  Northwest 

Pipeline  Corporation  and  Transwestem 

Pipehne  Company 

CAG-ao. 


Docket  No.  CP92-154-000,  Colorado 
Interstate  Gas  Company 
CAC-81. 
Docket  No.  CP92-457-000,  Wisconsin  Gas 
Company 
CAG-82. 
Docket  No.  CP92^153-O00.  Delmarva  Power 
and  Light  Company 
CAG-63. 
Docket  No.  CP92-376-000,  Mojave  Pipeline 

Company 
Docket  No.  CP92-198-001,  Kern  River  Gas 
Transmission  Company 
CAG-«4. 
Docket  No.  CP92-2ie-000,  Peoples  Natural 
Gas  Company,  Division  of  UtiliCorp 
United  Inc.  v.  Natural  Gas  Pipeline 
Company  of  America 
CAG-85. 
Docket  Nos.  RP92-1 20-001  and  002, 
Panhandle  Eastern  Pipe  Line  Company 
CAG-86. 
Docket  No.  RP92-179-000,  Florida  Gas 
Transmission  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  Nos.  ER92-365-000  and  ER92-516- 
000,  Entergy  Services,  Inc.  Proposal  to 
charge  market-based  rates. 
E-2. 

Omitted 
E-3. 
Docket  No.  ERgi-313-001.  Pennsylvania 
Electric  Company.  Rehearing  of  order 
acting  on  opportunity  cost  pricing  for 
Iransfnission  service. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Producer  Matters 

PF-1. 

Reserved 

111.  Pipeline  Certificate  Matters 

PC-1. 

Docket  Nos.  RP8&-161-000,  et  al.,  RP89- 
172-000.  CP90-2275-000,  CP91-687-000 
and  RS92-1-000,  ANR  Pipeline  Company. 
Order  on.-propo8ed  settlement  and 
motion  for  consolidation  proceedings. 
Dated:  June  17, 1992. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  92-14783  Filed  6-18-92;  3  59  pm| 

BILLING  COOe  •717-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(3)(2)), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  3:37  p.m.  on  Tuesday, 


June  16. 1992.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Director  C.C.  Hope,  Jr.  (Appointive), 
seconded  by  Director  T.  Timothy  Ryan. 
Jr.  (Office  of  Thrift  Supervision), 
concurred  in  by  Director  Stephen  R. 
Steinbrink  (Acting  Comptroller  of  the 
Currency),  Vice  Chairman  Andrew  C. 
Hove.  Jr..  and  Chairman  William  Taylor, 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  matters  relating 
to  the  Corporation's  assistance 
agreement  with  a  certain  fmancial 
institution. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  change  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation;  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections 
(c)(4)  and  (c)(9)(B)  of  the  'Government 
in  the  Sunshine  Act"  (5  U.S.C.  552b(c)(4) 
and  (c)(9)(B)). 

Dated:  June  17, 1992. 
Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

|FR  Doc.  92-14674  Filed  8-17-92;  4:31  pm| 

BILLING  COOE  e714-01-«  v 


NATIONAL  MEDIATION  BOARD 

"nME  AND  DATE:  2:00  p.m..  Monday,  June 
29, 1992. 

place:  Hearing  Room,  Suite  850, 1425  K 
Street  NVV..  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Representation  determinations  issued 
pursuant  to  the  Delegation  Order  to  the 
Executive  Director. 

(2)  Report  on  submissions  in  C-645i  (NMB 
ballot  forms  and  procedures). 

(3)  New  NMB  Research  Analyst  and 
associated  realignment  of  operations. 

(4)  DC  office  relocation. 

(5)  Automated  arbitrator  selection  process. 

(6)  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

CONTACT  PERSON  FOR  MORE 

mrORMATION:  Mr.  William  A.  Gill,  Jr.. 
Executive  Director,  Tel:  (202)  52^5920. 

Date  of  notice:  |une  18, 1992. 

William  A.  GiU.  |r.. 

Executive  Director,  Notional  Mediation 
Board. 

|FR  Doc.  92-14772  Filed  6-18-92;  2:12  pm| 

BILUNG  CODE  7SS(M)1-« 
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POSTAL  SERVICE  BOARD  Of  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b).  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  1:00 
p.m.  on  Monday.  July  6. 1992,  and  at  8:30 
a.m.  on  Tuesday.  July  7, 1992.  in 
Washington.  D.C.  The  July  6  meeting,  at 
which  the  Board  will  (!)  consider  a  filing 
with  the  Postal  Rate  Commission  for  a 
Discount  for  Bulk  Small  Parcel  and  (2) 
be  briefed  on  a  future  filing  with  the 
Postal  Rate  Commission  for  a  Mail 
Classification  Change  Regarding 
Delivery  Point  Barcoding.  is  closed  to 
the  public.  (See  57  FR  24307,  June  8. 
1992) 

The  July  7  meeting  is  open  to  the 
public  and  will  be  held  in  the  Benjamin 
Franklin  Room  on  the  llth  floor  of  U.S. 
Postal  Service  Headquarters.  475 


L'Enfant  Plaza.  S.W.  The  Board  expects 
to  discuss  the  matters  stated  in  the 
agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 

Agenda 

Monday  Session 

July  6-1:00  p.m.  (Closed) 

1.  Consideration  of  a  Filing  with  the  Postal 
Rate  Commission  for  a  Discount  for  Bulk 
Small  parcels.  (Frank  R.  Heselton.  Assistant 
Postniaster  General,  Rates  and  Classification 
Department) 

2.  Briefing  on  Future  Filing  with  the  Postal 
Rate  Commission  for  a  Mail  Classification 
Change  Regarding  Delivery  Point  Barcoding. 
(Patricia  M.  Gibert,  Assistant  Postmaster 
General.  Customer  and  Automation  Service 
Department;  and  Allen  R.  Kane,  Assistant 
Postmaster  General,  Delivery,  Distribution 
and  Transportation  Department) 


Tuesday  Session 
July  7-8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  June  1-2. 

1992 

2.  Remarks  of  the  Postmaster  General. 

(Marvin  Runyon) 

3.  Consideration  of  the  1994  (Winter)  and  the 

1996  (Summer)  Olympic  Games. 
(Deborah  K.  Bowker,  Assistant 
Postmaster  General.  Communications 
Department) 

4.  Capital  Investments 

a.  Embapcadero  Station  (Additional 
Funding  Request).  (Mitchell  H.  Gordon. 
Senior  Assistant  Postmaster  General 
Administrative  Services  Group) 

b.  Forensic  Laboratory  (Additional  Funding 
Request).  (James  T.  Coe.  Acting 
Assistant  Postmaster  General.  Facilities 
Department) 

5.  Tentative  Agenda  for  August  3-4. 1992, 

meeting  in  San  Francisco.  California 

David  F.  Harris, 

Secretary. 

[FR  Doc.  92-14725  Filed  6-18-92;  2:11  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
coaections  are  prepared  by  the  Office  of 
ttie  Federal  Register.  Ager>cy  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart161 

(Docket  Na  91-027] 

Accreditation  of  Veterinarians 

Correctioi^  \ 

In  proposed  rule  document  92-13068 
beginning  on  page  23540  in  the  issue  of 
Thursday,  June  4. 1992.  make  the 
following  corrections: 

9  161 J    (Con«ct«d] 

1.  On  page  23546,  in  the  second 
column,  in  {  161.2(d)(6).  in  the  fourth 
line,  after  "psittacosis"  insert  "or 
ornithosis". 

9161.3    (Corrected] 

2.  On  the  same  page,  in  the  third 
column,  in  {  161.3(b),  in  the  third  line, 
after  "report"  insert  ",  or  permit  such  a 
certificate,  form,  record,  or  report". 

BILUNO  CODE  1SOS-01-0 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 

Service    i 

(Docket  Na  92^)74-1]  ' 

Availability  of  Environmental 
Assessments  and  Hndings  of  No 
Significant  Impact  Relative  to  issuance 
of  Permits  to  Field  Test  Genetically 
Engineered  Organisms 

Correction 

In  notice  document  92-13353  beginning 
on  page  24235  in  the  issue  of  Monday. 


June  8. 1992.  make  the  following 
corrections: 

1.  On  page  24236.  in  the  first  column, 
in  the  third  entry,  after  "92-049-05" 
insert  ".  renewal  of  permit  91-074-01. 
issued  on  06-05-91". 

2.  On  page  24237.  under  the  table,  in 
the  first  column,  in  the  last  line  of  the 
first  paragraph,  after  "1979"  insert  ",  and 
44  FR  51272-51274.  August  31, 1979". 

mXlNOCOOC  MOMI-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(Docket  No.  020384-2084] 
RIN  0648-AE72 

Process  for  the  Management  of  Highly 
Migratory  Species 

Correction  I 

In  notice  document  92-12484  beginning 
on  page  22718  in  the  issue  of  Friday, 
May  29, 1992,  make  the  following 
correction: 

On  page  22725,  in  the  first  column,  in 
the  sixth  line  from  the  bottom,  "1870 
consecutive"  should  read  "180 
consecutive". 

BIUJNO  COOC  1S0fr«t.O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP92-497-000.  et  al  1 

Columbia  Gas  Transmission  Corp.,  et 
al;  Natural  Gas  Certificate  Rlings 

Correction 

In  notice  document  92-12767  beginning 
on  page  23215  in  the  issue  of  Tuesday, 
June  2, 1992,  make  the  following 
correction: 

On  page  23216,  in  the  first  column,  in 
the  second  line,  "and  CP91-65-00G]" 
should  read  "and  CP91-65-001J '. 

BMJUNG  CODE  1S0S-0VO 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  766  and  799 
[OPPTS-40023;  FRL  40454] 

Technical  Amendments  to  Test  Rules 
arxf  Consent  Orders 

Correction 

In  rule  document  92-13862  beginning 
on  page  24958  in  the  issue  of  Friday, 
June  12, 1992,  make  the  following 
correction: 

9799.10S3    (CorrectMl] 

1.  On  page  24960.  in  the  second 
column,  in  §  799.1053(g)(1),  beginning  in 
the  eighth  line,  "[insert  date...Regi8ter]" 
should  read  "June  12. 1992". 

BIUJNQ  CODE  1S0S414 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-010-02-441042] 

Wortand  District  MuMpie  Use  Advisory 
Coundh,  Meeting 

Correction 

In  notice  document  92-13753 
appearing  on  page  24809  in  the  issue  of 
liiursday.  June  11, 1992,  in  the  second 
column,  in  the  fifth  line,  "June  10, 1992" 
should  read  "July  10. 1992". 

SlUJira  CODE  1SOS-01-0 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19  and  20 
RIN  31S0-AA3S 

Standards  for  Protection  Against 
Radiation 

Correction 

In  rule  document  92-13065  appearing 
on  page  23929  in  the  issue  of  Friday, 
June  5, 1992.  in  the  3rd  column,  in  the 
15th  line,  "January  14, 1992,"  should 
read  "January  24, 1992.". 

BILUNO  COOE  ISOS-Ot-O 


Monday 
June  22,  1992 


Part  II 

Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants:  Six  Plants  and  Myrtle's  Siiverspot 
Butterfly  From  Coastal  Dunes  in  Northern 
and  Central  California;  Dwarf  lliau,  a 
Hawaiian  Plant;  and  'Ihi'lhi,  a  Fern;  Rules 
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DEPARTMENT  OF  THE  IFfTERIOR 
Fisti  and  Wildlife  Service 

50  CFR  Part  17 

RIN  10ia-AB56 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Six  Plants  and  Myrtle's 
Silverspot  Butterfly  From  Coastal 
Dunes  in  Northern  and  Central 
California  Determined  To  Be 
Endangered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  slatus  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  six  plants  and  one 
butterfly:  Chorizantbe  huweUii 
(Howell's  spineflower),  Ckorizanthe 
valida  (Sonoma  spineflower).  Erysimum 
menziesii  (Menzies'  wallflower),  Gilia 
tenuifhra  ssp.  arenaria  (Monterey  giiia), 
Layia  carnosa  (beach  layia),  Liipinus 
tidesiromii  (clover  lupine),  and  Myrtle's 
silverspot  butterfly  [Speyeria  zercne 
wyrtleae).  These  species  are  restricted 
,to  northern  and  central  California  within 
the  foredunes  and  dune  scrub 
communitie-i  and  associated  habitats 
occupied  by  coastal  scrub  or  coastal 
terrace  prairie.  The  six  plant  taxa  are 
threatened  by  one  or  more  of  the 
following:  Commercial  and  residential 
development,  competition  from  alien 
plants,  off-road  vehicle  use,  equestrian 
use,  trampling  by  hikers  and  possibly 
livestock,  sand  mining,  disposal  of 
dredged  material,  and  perhaps 
stochastic  (i.e..  random)  extinction  by 
virtue  of  the  small  isolated  nature  of  the 
remaining  populations.  The  butterfly  is 
threatened  by  the  following  actions: 
Commercial  and  residential 
development,  off-road  vehicle  use,  loss 
of  the  larval  foodplant  and  adult  nectar 
resources  due  to  replacement  of  the 
native  plants  by  alien  plants  and 
inappropriate  levels  of  grazing,  and 
perhaps  stochastic  extinction  of  the 
remaining  isolated  populations.  This 
rule  implements  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  plants  and  butterfly. 
EFFECTIVE  DATE:  June  22,  1992. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Sacramento  Field  Office.  2800 
Cottage  Way.  room  E-1823,  Sacramento, 
California  95825. 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Chris  Nagano,  at  the  above  address 

(916/978-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

Chorizantbe  howellii,  Chorizantbe  - 
valida.  Erysimum  menziesii.  Cilia 
tenuiflora  ssp.  arenaria,  Layia  carnosa. 
and  Lupinus  tidestromii  are  endemic  to 
the  coastal  dunes  of  northern  and 
central  California.  Within  these  dune 
systems,  the  six  plants  are  restricted  to 
the  coastal  foredunes  and  coastal  dune 
scrub  communities  and  associated 
habitats  occupied  by  coastal  scrub  or 
coastal  terrace  prairie.  The  butterfly  is 
found  on  coastal  dunes,  coastal  terrace 
prairie,  northern  coastal  scrub,  and 
associated  non-native  grassland  habitat. 
The  foredunes  (also  referred  to  as 
littoral  dunes  (Barbour  and  Johnson 
1977)  or  coastal  strand  (Cooper  1919. 
Munz  and  Keck  1950))  are  situated 
immediately  above  the  lower,  non- 
vegetated  portion  of  the  beach  or  Uttoral 
strip. 

In  the  dune  systems  north  of  Monterey 
Bay,  sand-stabilizing  rhizom.atous 
grasses,  Ammopbiia  arenaria  and 
Elymus  moHis,  generally  dominate  the 
vegetation  of  the  foredunes  (Barbour 
and  Johnson  1977).  Ammopbiia  arenaria, 
European  beachgrass  or  marram  grass, 
is  an  alien  species  that  has  largely 
replaced  the  native  Elymus-dom'maXed 
foredune  community.  According  to 
Sauer  (1988),  European  beachgrass  "has 
become  a  powerful  geomorphic  agent 
(along  the  California  coast)  by  building 
fairly  continuous  wall-like  foredunes, 
which  were  not  previously  characteristic 
of  this  region."  Although  the  Elymus- 
dominated  foredune  community  exists 
around  Monterey  Bay,  these  foredunes 
typically  consist  of  low  hillocks  and 
mounds  that  are  sparsely  populated 
with  generally  succulent,  tap-rooted, 
perennial  herbs  (e.g..  Abronia  latifolia. 
Ambrosia  cbamissonis.  Calystegia 
solandella,  Camissonia  spp., 
Carpohrotus  aequilaterus.  C.  edulis, 
Fragaria  chiloensis)  (Barbour  and 
Johnson  1977).  Many  plant  associations 
and  topographic  features,  which  have 
been  created  by  the  wind,  water  table, 
and  vegetation,  occur  behind  the 
foredunes  and  its  associated  plant 
community.  The  numerous  names  (e.g., 
deflation  area,  stabilized  ridge,  vernal 
pool  hollow,  open  dune  pioneer 
community,  dune-mat  community.  Poa- 
Lathyrus  phase,  scrub  zone,  dune 
chaparral,  climax  dune  forest)  used  by 
plant  ecologists  (Cooper  1919.  Johnson 
1963,  Parker  1974.  McBride  and  Stone 
1976.  Barbour  and  Johnson  1977. 
Woodhouse  1982.  Renner  et  al.  1986. 
Pickart  1987)  to  describe  these 


"backdune"  habitats  have  complicated 
the  literature.  Aside  from  supplanting 
the  native  E/ymws-dominated 
community  in  the  foredunes.  the 
stabilization  of  the  dunes  by  A.  arenaria 
has  permitted  the  colonization  of 
formerly  active  backdune  areas  with  a 
mixture  of  native  and  alien  plants 
(Sauer  1988).  The  generally  stabilized   , 
backdune  areas  occupied  by  the  species 
proposed  herein  can  be  characterized  as 
a  soft,  woody,  dense  plant  community  of 
short  shrubs  and  subshrubs  (<2  meters 
(m)  (6.6  feet  (ft))  tall),  and  herbaceous 
plants.  Often  referred  to  as  coastal  dune 
scrub  (cf.  Holland  1986).  several  plants 
(e.g..  Artemisia  pycnocephala. 
Bacchans  piluaris.  Ericameria 
ericoides.  Lupinus  arboreus,  L. 
cbamissonis.  Scrophularia  californica] 
are  commonly  associated  with  this 
community. 

Aside  from  the  beachgrass.  many  " 
other  alien  plants  have  invaded  these 
plant  communities.  Int.'-oduced  taxa  that 
are  now  established  include  sea-rocket 
[Cakile  spp).  ice  plant  or  sea-fig 
(Carpobrotus  spp),  and  several  annual 
grasses  and  forbs  generally  restricted  to 
wetland  habitats  within  the  dunes 
(Barbour  and  Johnson  1977,  Sauer  W88). 
In  addition  to  the  beachgrass,  which  has 
been  used  in  dune  stabilization  projects 
along  the  Pacific  Coast  since  1869 
(Cooper  1967),  bush  lupine  [Lupinus 
arboreus),  a  shrub  native  to  the  dunes  of 
central  and  southern  California,  has 
been  sown  into  the  dune  systems  north 
of  San  Francisco  Bay  since  1900  (Miller 
1987).  In  some  cases,  these  aliens  have 
outcompeted  and  largely  supplanted  the 
native  dune  vegetation,  including  the  six 
plants  proposed  herein  and  the 
foodplants  of  Myrtle's  silverspot 
butterfly. 

Aside  from  the  impact  of  exotic 
vegetation,  many  of  the  areas  harboring 
populations  of  the  six  plants  and 
butterfly  are  threatened  by  proposed 
commercial  and  residential 
development.  The  historical  use  of  some 
dune  systems  by  the  military  has 
resulted  in  "heavy  damage'  (Cooper 
1967).  Off-road  vehicle  use  has  damaged 
the  fragile  plant  communities  in  these 
dune  systems  and  remains  a  significant 
threat  to  the  six  plants  and  butterfly  on 
both  public  and  private  lands.  Trampling 
of  the  native  flora  by  equestrians,  hikers 
(Brown  1987).  and  perhaps  livestock 
(Clark  and  Fellers  1986)  threatens  the 
plants.  Other  factors  adversely  affecting 
coastal  dunes  and  the  seven  species 
proposed  herein  include  sand  mining, 
disposal  of  dredged  material  from 
adjacent  bays  and  waterways,  and 
perhaps  stochastic  extinction  by  virtue 
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of  the  small  isolated  nature  of  the 
remaining  populations. 

Discussion  of  the  Seven  Species 
Proposed  Herein  for  Listing  Follows: 
Chorizanthe  howellii  (Howell's 
spineflower)  was  first  collected  by 
Mathews  in  1914  from  the  sand  dunes 
north  of  Fort  Bragg  in  Mendocino 
County.  Based  on  a  collection  made  by 
John  Thomas  Howell  in  1929,  Goodman 
(1934)  described  and  named  the  species 
in  Howell's  honor  in  1934.  Chorizanthe 
howellii,  a  member  of  the  buckwheat 
family  (Polygonaceae).  is  a  shaggy- 
haired,  short  (3  to  10  centimeters  (cm) 
(1.2  to  3.9  inches  (in))),  annual  herb  with 
spatula-shaped,  1  to  3  cm  (.4  to  1.2  in) 
long,  basal  leaves,  and  spreading  to 
decumbent  stems  that  branch  from  the 
base.  Flowers,  which  appear  May 
through  July  and  are  white  to  rose  in 
color,  generally  range  from  35  to  4.5 
millimeters  (mm)  (.14  to  .18  in)  in  length 
(Reveal  and  Hardham  1989). 

Characteristics  of  the  species'  flowers, 
habit,  tepals  (petal-like  sepals) 
involucres  (whorl  of  bracts  subtending 
the  flowers),  and  involucral  teeth  and 
awns  separate  Chorizanthe  howellii 
from  other  annual  species  in  the  genus. 
Restricted  to  coastal  foredunes  and 
adjacent  sandy  habitats  occupied  by 
coastal  prairie,  the  species  is 
discontinuously  distributed  within  the 
southern  portion  of  the  dunes  south  of 
Tenmile  River.  This  dune  system, 
referred  to  as  the  "Tenmile  River'  dunes 
by  Cooper  (1967),  stretches  continuously 
for  about  8  kilometers. (km)  (5  miles) 
from  the  mouth  of  Tenmile  River  to 
Laguna  Point,  with  isolated  dunes  as  far 
south  as  Pudding  Creek  on  the  north 
edge  of  the  community  of  Fort  Bragg. 

Chorizanthe  valida  (Sonoma 
spineflower)  was  originally  collected  by 
llya  Vosnesensky  in  1841  (Reveal  and 
Hardham  1989).  Given  the  ambiguity  of 
,his  collection  label,  the  collection 
location  is  not  clear.  Watson  (1877),  who 
described  the  species  from 
Vosnesensky's  material  in  1877,  referred 
to  "Russian  Colony"  as  the  type  locality. 
Though  Reveal  and  Hardham  (1989) 
listed  the  type  locality  as  "near  Fort 
Ross"  in  Sonoma  County,  Davis  and 
Sherman  (1990)  speculated  that 
Vosnesensky  may  have  collected  the 
type  of  specimen  from  the  Point  Reyes 
Peninsula  in  Marin  County. 

Chorizanthe  valida,  a  member  of  the 
buckwheat  family  (Polygonaceae),  is  an 
erect  to  spreading,  1  to  3  decimeters 
(dm)  (3.9  to  11.8  in)  tall,  shaggy-haired, 
annual  herb  with  1  to  5  cm  (.4  to  2.0  in) 
long,  basal  leaves  that  are  typically 
wider  near  the  tip.  Flowers,  which 
appear  June  through  August  and  are 
white  to  lavender  to  rose  in  color,  are  5 


to  6  mm  (.20  to  .24  in)  long  (Reveal  and 
Hardham  1989)  and  occur  in  dense,  ball- 
shaped,  pinkish  clusters  with  green 
bracts  below.  As  with  C.  howellii, 
characteristics  of  the  species'  flowers, 
habit,  tepals,  and  involucres,  and 
involucral  teeth  and  awns  separate  C. 
valida  from  other  taxa.  Today  the 
species  is  restricted  to  sandy  places 
within  coastal  prairie  near  the  south  end 
of  Abbotts  Lagoon,  which  is 
immediately  adjacent  to  the  "Point 
Reyes"  dune  system.  According  to 
Cooper  (1967).  this  dune  system  ranges 
for  about  19  km  (12  miles)  from  south  of 
Tomales  Point  to  Point  Reyes  within 
Point  Reyes  National  Seashore  in  Marin 
County.  Thought  to  be  extinct,  the  plant 
was  rediscovered  by  a  group  of  amateur 
botanists  in  1980  at  Abbotts  Lagoon 
(Davis  and  Sherman  1990).  Although  the 
Park  Service  has  enclosed  this 
population  within  a  360-acre  pasture  to 
protect  plants  from  grazing  cattle,  only 
about  2,500  plants  grew  in  the  enclosure 
in  1988.  The  species  was  more 
widespread  and  historically  grew  south 
of  the  Abbotts  Laboon  population  near 
the  old  Point  Reyes  post  office  (Reveal 
and  Hardham  1989).  According  to  the 
California  Natural  Diversity  Data  Base 
(CNDDB),  however,  a  putative  collection 
of  C.  valida  from  Rodeo  Lagoon  in 
Marin  County  actually  came  from 
Abbotts  Lagoon.  Additional  historical 
collections  of  this  spineflower  were 
made  near  Petaluma  and  Sebastopol  in 
the  interior  portion  of  Sonoma  County 
(Reveal  and  Hardham  1989).  Given  the 
extensive  urbanization  in  this  area, 
these  localities  are  considered  extinct 
(Reveal  and  Hardham  1989). 

Erysimum  menziesii  (Menzies' 
wallflower)  was  first  collected  from  the 
Monterey  area  by  Archibald  Menzies 
during  the  Vancouver  expedition  in  1792 
to  1794.  Hooker  (1830),  citing  Menzies' 
collection  as  the  type,  described  the 
plant  as  Hesperis  menziesii  in  1830. 
Though  Bentham  and  Hooker  (1862) 
subsequently  placed  the  species  within 
the  genus  Chieranthus,  von  Wettstein 
(1889)  appropriately  transferred  the 
plant  to  the  genus  Erysimum. 
Subsequent  taxonomic  treatments  of 
North  A,merican  wallflowers  by 
Rossbach  (1940, 1958)  and  Price  (1987) 
have  maintained  E.  menziesii  as  a 
distinct  species.  Although  Price 
recognizes  three  subspecies  of  the  plant, 
he  has  yet  to  formally  describe  these 
new  subspecies. 

Erysimum  menziesii,  a  member  of  the 
mustard  family  (Brassicaceae),  is  a  low 
(<3  dm  (11.8  in)  tall),  succulent,  rosette- 
forming,  biennial  to  short-lived 
perennial  herb.  Throughout  most  of  its 
range,  the  species  produces  dense 
clusters  of  bright  yellow  flowers  in  the 


winter  and  early  spring  (i.e.,  January  to 
April).  However,  the  populations  near 
Marina  in  Monterey  County  flower  in 
early  summer  (i.e..  May  to  June).  The 
characteristic  fleshy,  spoon-shaped, 
rosette  leaves  of  E.  menziesii  and  E. 
concinnum  are  used  to  distinguish  these 
coastal  species  from  other  native 
wallflowers.  The  divergent  fruits  or 
siliques,  and  smaller  (<10  mm  (.4  in)), 
consistently  yellow  petals  of  £. 
menziesii  separate  the  species  from  £". 
concinnum.  Erysimum  menziesii  is 
discontinuously  distributed  within  the 
coastal  foredune  community  of  four 
dune  systems.  The  northernmost  dune 
system,  referred  to  as  "Humboldt  Bay" 
by  Cooper  (1967),  stretches  from  the 
mouth  of  the  Little  River  to  Ccnterville 
Beach  south  of  the  Eel  River  in 
Humboldt  County.  Within  these  dunes, 
the  species  is  restricted  to  a  19-km  (12- 
mile)  stretch  between  the  mouths  of  the 
Mad  River  and  Humboldt  Bay  (i.e., 
Samoa  Peninsula).  Erysimum  menziesii 
also  occurs  within  the  Tenmile  River 
dune  system  in  Mendocino  County  and 
the  "Monterey  Bay"  dune  system,  which 
according  to  Cooper  (1967),  ranges  from 
La  Selva  (north  of  the  mouth  of  the 
Pajaro  River)  to  the  City  of  Monterey  in 
Monterey  County.  Within  the  Monterey 
Bay  dune  system,  the  species  does  not 
occur  north  of  the  mouth  of  the  Salinas 
River.  Several  small  discontinuous 
populations  occur  within  this  21-km  (13- 
mile)  reach.  The  southernmost 
populations  of  E.  menziesii  exis\  in  the 
"Monterey  Peninsula"  dune  system,  as 
defined  by  Cooper  (1967).  The  Monterey 
Peninsula  dunes,  which  are  localized 
and  limited  in  size,  occur  in  two  general 
areas:  Point  Pinos  to  Point  Joe  and  north 
of  Point  Cypress.  The  species  occurs  in 
both  areas.  Putative  collections  of  £. 
menziesii  from  north  of  Mendocino  in 
Mendocino  County  and  from  north  of 
Lake  Talawa  in  Del  Norte  County  are  £. 
concinnum  ^ice  1987). 

Cilia  tenuifloro  ssp.  arenorio 
(Monterey  gilia)  was  first  collected  by 
David  Douglas  in  the  early  1800's. 
Bentham  (1833)  described  the  plant  as  a 
species  in  1833,  based  on  Douglas' 
collection.  In  1943,  Jepson  reduced  the 
gilia  to  a  variety  of  G.  tenuifloro,  a 
widespread  species  restricted  to  sandy 
habitats  on  Santa  Rosa  Island  and 
within  the  central  coastal  portion  of 
California  (Jepson  1943).  Subsequently. 
Grant  and  Grant  (1956)  elevated  the 
plant  to  subspecific  rank. 

Gilia  tenuifloro  ssp.  arenorio.  a 
member  of  the  phlox  family 
(Polemoniaceae),  is  an  erect,  short  (<1.7 
dm  (6.7  in)  tall),  rosette-forming,  annual 
herb.  The  narrow  (2  to  4  mm  (.08  to  .16 
in))  petals  and  narrow  purple  throat  of 
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the  funnel-shaped  flower,  open 
inflorescence,  short  fruits  or  capsules 
(3.5  to  5  mm  (.14  to  .20  in)),  and  slightly 
exerted  stamens  separate  ssp.  arenoria 
from  the  other  three  subspecies  of  C. 
tenuiflora.  The  plant  is  restricted  to 
isolated  occurrences  within  wind- 
sheltered,  sparsely  vegetated  portions  of 
the  Monterey  Bay  and  Monterey 
Peninsula  dune  systems  in  Monterey 
County.  The  subspecies  typically  grows 
within  coastal  dune  scrub  or  Flandrian 
dune  habitat  (Pavlik  et  al.  1987).  The 
Monterey  Peninsula  populations  range 
from  Point  Pinos  to  Point  Joe. 

Layia  carnosa  (beach  layia)  was 
originally  collected  by  Thomas  Nuttall 
reportedly  from  "St  Diego.  Upper 
California"  in  1835.  Citing  his  collection 
as  the  type.  Nuttall  (1841)  described  the 
species  as  Madaroglossa  carnosa  in 
1841.  Two  years  later,  Torrey  and  Gray 
(1843)  transferred  the  plant  and  the 
other  species  of  Madaroglossa  into  the 
genus  Layia.  Although  Greene  (1892) 
placed  L  carnosa  into  the  monotypic 
genus  Blepharipappus.  authors  of 
subsequent  floras  (Munz  1959,  Ferris 
1960)  concurred  with  Torrey  and  Gray. 

Layia  camosa,  a  member  of  the 
sunflower  family  (Asteraceae).  is  a  low 
(<15  cm  (5.9  in)),  glandular,  succulent, 
winter  annual.  Highly  branched 
individuals  often  spread  more  than  4  dm 
(15.7  in)  in  diameter.  The  sticky  fleshy 
leaves,  short  (2  to  4  mm  (.08  to  .16  in)) 
white-colored  ray  flowers,  and  bristles 
about  the  summit  of  the  achene  (one- 
seeded  fruit)  differentiate  L  camosa 
from  other  species  in  California. 
Historically,  L  camosa  was  restricted  to 
widely  scattered,  isolated  occurrences 
within  the  coastal  foredunes  of  eight 
dune  systems.  The  northernmost 
occurrences  of  L  camosa  are  from  the 
Humboldt  Bay  dune  system  in  Humboldt 
County.  These  populations  ranged  from 
near  the  mouth  of  the  Little  River  and 
along  the  Samoa  Peninsula.  Exotic 
vegetation  and  highway  construction 
reportedly  eliminated  L.  camosa  and  the 
rest  of  the  native  plant  community  from 
the  Little  River  area.  Layia  camosa 
occurs  in  two  isolated  dune  systems  not 
discussed  by  Cooper  (1967):  Near  the 
mouth  of  McNutt  Gulch  and  south  of  the 
mouth  of  the  Mattole  River  in  Humboldt 
County.  The  species  has  been  collected 
from  near  Kehoe  Beach  and  Abbotts 
Lagoon  in  the  Point  Reyes  dune  system. 
Though  collected  from  the  San  Francisco 
Peninsula  in  San  Francisco  County  in 
1904,  the  development  of  Golden  Gate 
Park  and  growth  of  San  Francisco 
eliminated  this  population  and  dune 
system  (Cooper  1967).  Within  the 
Monterey  Peninsula  dune  system,  two  of 
the  four  known  occurrences  have  been 


eliminated.  Although  suitable  habitat 
remains,  the  southernmost  location  of  i. 
camosa  from  near  Surf  in  Santa  Barbara 
County  has  not  been  seen  since  1929. 
This  site  occurs  within  the  "Santa  Ynez 
River"  dune  system,  as  defined  by 
Cooper  (1967). 

Lupinus  tidestromii  (clover  lupine) 
was  first  collected  from  Pacific  Grove  on 
the  Monterey  Peninsula  by  Ivar 
Tidestrom  in  1893.  Greene  (1895) 
described  the  species  based  on  the 
Tidestrom  collection  in  1895.  After 
Eastwood  (1938)  described  a  similar 
lupine  [L  layneae)  from  Point  Reyes. 
Munz  (1958)  recognized  these  northern 
California  plants  as  a  variety  of  L 
tidestromii.  The  presence  of  blackish 
spots  on  the  seeds,  longer  inflorescence 
stems  (4  to  8  cm  (1.57  to  3.15  in)),  and 
shorter  hairs  on  the  leaves  and  stems 
separate  L.  tidestromii  var.  tidestromii 
(Monterey  Peninsula)  fi-om  L.  tidestromii 
var.  layneae  (Point  Reyes  Peninsula). 

Lupinus  tidestromii,  a  member  of  the 
pea  family  (Fabaceae).  is  a  low  (1  to  3 
dm  (3.94  to  11.81  in)),  silky,  creeping, 
sand-binding  perennial  herb.  The 
species  produces  whorls  of  blue  to 
lavender-colored  flowers  from  May  to 
)une.  The  generally  prostrate  habit 
bright  yellow  roots,  small  leaflets  (1.3  to 
2  cm  (.51  to  .79  in)  long),  and  densely 
pubescent  foliage  distinguish  L 
tidestromii  from  other  lupines. 
Restricted  to  coastal  foredunes,  the 
species  is  discontinuously  distributed  in 
three  dune  systems.  The  northernmost 
locality  is  an  isolated  population  along 
the  south  bank  of  the  Russian  River  near 
its  mouth  in  Sonoma  County.  Further 
south  within  the  Point  Reyes  dune 
system,  Clark  and  Fellers  (1968)  noted 
the  occurrence  of  three  isolated  stands 
of  I.  tidestromii  from  Abbotts  Lagoon  to 
Point  Reyes  Test  Station.  However, 
based  on  field  work  in  1988  (Viginia 
Norris.  local  amateur  botanist,  in  litt., 
May  and  June  1988),  the  species  likely  is 
more  abundant  within  the  Point  Reyes 
dune  system.  The  Monterey  Peninsula 
populations  range  from  Point  Pinos  to 
Pebble  Beach.  A  putative  collection  of  Z,. 
tidestromii  from  Bodega  Head  in 
Sonoma  County  in  1925  may  be 
misidentified  because  of  the  limited 
dune  habitat  from  this  general  area  and 
the  vegetative  condition  of  the 
specimen. 

Myrtle's  silverspot  butterfly  [Speyeria 
zerene  myrtleae)  is  a  member  of  the 
brush-foots  family  (Nymphalidae).  Using 
specimens  collected  by  W.F.  Breeze 
from  San  Mateo,  San  Mateo  County. 
California,  in  July  and  August  of  1919. 
dos  Passos  and  Grey  (1945)  described 
the  butterfly  in  1945.  This  subspecies  is 
a  medium-sized  butterfly  with  a 


wingspan  of  approximately  55  mm  (2.17 
in).  The  upper  surfaces  of  the  wings  are 
golden  brown  with  numerous  black 
spots  and  lines.  The  undersides  are 
brown,  orange-brown,  and  tan  with 
black  lines  and  distinctive  silver  and 
black  spots.  The  basal  areas  of  the 
wings  and  body  are  densely  pubescent 
(hairy).  The  females  lay  their  eggs  in  the 
debris  and  dried  stems  of  the  lar\'al 
foodplant  Viola  sp.  (McCorkle  and 
Hammond  1988).  Upon  hatching,  the 
caterpillars  wander  a  short  distance  and 
spin  a  silk  pad  upon  which  they  pass  the 
winter.  The  larvae  are  dark-colored  with 
many  sharp  branching  spines  on  their 
backs.  The  caterpillars  immediately 
seek  out  the  foodplant  upon  termination 
of  their  diapause  in  the  spring.  This 
portion  of  the  life  history  of  the  butterfly 
may  last  about  7  to  10  weeks.  The  larvae 
then  form  their  pupa  within  a  chamber 
of  leaves  that  they  have  drawn  together 
with  silk.  Based  on  studies  of  a  related 
subspecies,  the  adults  may  emerge  in 
about  2  weeks  and  could  live  for 
approximately  3  weeks  (McCorkle  1980). 
Depending  upon  enviroimiental 
conditions,  the  flight  period  of  this  single 
brooded  butterfly  ranges  from  late  June 
to  early  September  (Steriing  Mattoon. 
entomologist  from  Chico.  California,  in 
litt..  August  4, 1989). 

The  historical  range  of  Myrtle's 
silverspot  butterfly  extends  from  San 
Mateo  County  north  to  the  mouth  of  the 
Russian  River  in  Sonoma  County 
(Mattoon,  in  litt..  August  4. 1989).  No 
butterflies  have  been  observed  recently  ' 
at  the  known  population  sites  near 
Pacifica  and  San  Mateo  in  San  Mateo 
County.  Four  populations  are  known  to 
inhabit  coastal  terrace  prairie,  coastal 
bluff  scrub,  and  associated  non-native 
grassland  habitats  in  western  Marin  and 
southwestern  Sonoma  Counties.  Two 
populations  are  located  within  the 
Sonoma  State  Beaches  in  Sonoma 
County:  near  Portuguese  Beach  and  on 
the  peninsula  west  of  Bodega  Harbor. 
No  individuals  were  observed  in  the 
vicinity  of  Bodega  Bay  in  1991  (Murphy 
and  Launer  1991).  A  population  occurs 
on  coastal  dunes  in  Point  Reyes 
National  Seashore  in  Marlin  County 
(Mattoon.  in  litt.  August  4. 1989).  A 
single  female  specimen  was  recorded 
from  Valley  Ford  in  Sonoma  County, 
which  is  approximately  13  km  (8  miles) 
inland  from  the  community  of  Bodega 
Bay.  This  lone  butterfly  may  have  been 
from  a  local  colony  or  a  dispersing 
individual. 

Federal  government  actions  on  these 
six  plants  began  as  a  result  of  section  12 
of  the  Endangered  Species  Act  of  1973. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
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report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51.  was  presented  to  Congress  on 
January  9. 1975.  In  the  report. 
Chorizanthe  valida  was  thought  to  be 
possibly  extinct,  both  varieties  of 
Lupinus  tidestromii  (vars.  tidestromii 
and  layneoe)  were  Usted  as  endangered 
species,  and  Chorizanthe  howellii  and 
Erysimum  menziesii  were  listed  as 
threatened  species.  On  July  1, 1975,  the 
Service  published  a  notice  in  jhe  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  as  a  petition  within  the 
context  of  section  4(c}t2]'(npw  section 
4(b)(3)(A))  of  the  Act,  and  of  the 
Service's  intention  thereby  to  review  the 
status  of  the  plant  taxa  named  within. 
On  June  18. 1976.  the  Service  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1.700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1. 1975. 
Federal  Register  publication. 
Chorizanthe  valida,  and  both  varieties 
of  Lupinus  tidestromii  were  included  in 
the  proposed  rule,  though  the  Service 
requested  additional  information  on  C. 
valida.  General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26. 1978,  Federal 
Register  publication  (43  FR  17909). 
which  also  determined  13  plant  species 
to  be  endangered  or  threatened. 
The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  over  2  years  old.  In 
the  December  10. 1979.  Federal  Register 
(44  FR  70796).  the  Service  published  a 
notice  of  withdrawal  of  that  portion  of 
the  June  16. 1976,  proposal,  along  with 
four  other  proposals  that  had  expired. 
On  December  15. 1980.  the  Service 
published  a  revised  notice  of  review  of 
native  plants  in  the  Federal  Register  (45 
FR  82480);  Chorizanthe  valida. 
Erysimum  menziesii.  Cilia  tenuiflora 
ssp.  arenaria,  Lupinus  tidestromii  var. 
layneoe,  and  L  tidestromii  var. 
tidestromii  were  included  as  category-1 
species  (species  for  which  the  Service 
has  sufficient  data  in  its  possession  to 
support  a  listing  proposal  as  endangered 
or  threatened),  while  Chorizanthe 
howellii  was  included  as  a  category-2 
species  (<ipecies  for  which  data  in  the 
Service's  possession  indicate  listing  is 
possibly  appropriate,  but  for  which 
additional  biological  information  is 


needed  to  support  a  proposed  rule).  On 
November  28. 1983,  the  Service 
published  in  the  Federal  Register  (48  FR 
53640)  a  supplement  to  the  1980  notice  of 
review.  This  supplement  treated 
Chorizanthe  valida  and  Lupinus 
tidestromii  var.  layneoe  as  category-2 
species.  Erysimum  menziesii.  Cilia 
tenuiflora  ssp.  arenaria,  and  Lupinus 
tidestromii  var.  tidestromii  were 
included  in  category  1,  and  Chorizanthe 
howellii,  C.  valida,  and  Lupinus 
tidestromii  var.  layneoe  were  included 
in  category  2  in  the  September  27. 1985. 
revised  notice  of  review  for  plants  (50 
FR  39526).  Subsequently,  precise  survey 
information  by  Teresa  Sholars 
(Department  of  Botany.  University  of 
California.  Berkeley)  delineated  the 
threats  facing  Chorizanthe  howellii  and 
field  work  by  Clark  and  Fellers  (1986) 
and  other  National  Park  Service 
researchers  provided  the  necessary 
information  regarding  the  status  of 
Chorizanthe  valida  and  the  Point  Reyes 
populations  of  £.  tidestromii  (i.e..  L. 
tidestromii  var.  layneoe).  In  addition, 
the  California  Native  Plant  Society  and 
the  Nature  Conservancy  recently 
compiled  distribution  and  threat  data 
delineating  the  status  of  Layia  carnosa. 
As  a  result,  the  February  21. 1990.  Plant 
Notice  of  Review  included  all  six  plant 
species  as  category  1  candidates.  The 
portion  of  this  rule  to  list  Chorizanthe 
howellii,  C.  valida.  Erysimum  menziesii. 
Cilia  tenuiflora  ssp.  arenaria,  Layia 
carnosa,  and  Lupinus  tidestromii  as 
endangered  is  largely  based  on 
population  data  from  numerous 
botanists  that  have  been  collated  by  the 
CNDDB.  and  various  reports  and  studies 
discussed  in  this  rule  (see  "References 
Cited"  below). 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982. 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Chorizanthe  howellii,  C.  valida. 
Erysimum  menziesii,  and  the  two 
varieties  of  Lupinus  tidestromii  because 
the  1975  Smithsonian  report  was 
accepted  as  a  petition.  In  October  1983. 
1984, 1985. 1986, 1987. 1988, 1989  and 
1990  the  Service  found  that  the 
petitioned  listing  of  Chorizanthe 
howellii,  C.  valida.  Erysimum  menziesii, 
Lupinus  tidestromii  var.  loy-neae,  and  L 
tidestromii  var.  tidestromii  was 
warranted,  but  that  the  listing  of  these 
species  was  precluded  due  to  other 
higher  priority  listing  actions. 


On  March  20. 1975.  Myrtle's  silverspot 
butterfly  was  listed  as  one  of  42  insects 
whose  status  was  being  reviewed  for 
listing  as  either  endangered  or 
threatened  by  the  Service  in  the  Federal 
Register  (40  FR  12691).  This  insect  was 
included  as  a  category  2  species  in  the 
January  6. 1989,  Federal  Register  Animal 
Notice  of  Review  (54  FR  573).  Dr.  Dennis 
Murphy  of  the  Center  for  Conservation 
Biology.  Stanford  University.  Stanford. 
California,  petitioned  the  Service  to  list 
Myrtle's  silverspot  butterfly  as  an 
endangered  species  in  a  letter  dated 
June  28. 1989,  that  was  received  on  June 
29. 1989.  The  Service  made  a  90-day 
finding  on  October  2. 1990,  that  the 
petition  contained  substantial 
information  indicating  that  the  action 
requested  may  be  warranted.  This 
finding  was  announced  in  the  November 
1. 1990.  Federal  Register  (55  FR  46080). 
On  November  21. 1991.  the  Service 
published  a  revised  Animal  Notice  of 
Review  (56  FR  58804)  and  included  the 
Myrtle's  silverspot  butterfly  as  a 
category  1  candidate.  The  portion  of  this 
rule  to  list  Myrtle's  silverspot  butterfly 
is  largely  based  on  scientific  and 
commercial  information  on  the  species, 
various  scientific  papers  and 
unpublished  reports  (Hammond  1980. 
McCorkle  1980.  McCorkle  and 
Hammond  1988).  and  information 
gathered  from  several  entomologists, 
including  Mr.  Sterling  Mattoon  and  Mr. 
John  Steiner. 

On  March  22. 1991.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (56  FR  12318)  to  list  the  six 
plants  and  Myrtle's  silverspot  butterfly 
as  endangered. 

Myrtle's  silverspot  butterfly  has  a 
limited  distribution  (i.e.,  seven  sites)  and 
specific  habitat  requirements.  The 
subspecies  faces  threats  from 
commercial  and  residential 
development,  off-road  vehicle  use.  loss 
of  the  larval  foodplant  and  adult  nectar 
resources  due  to  replacement  of  the 
native  plants  by  alien  plants  and 
inappropriate  levels  of  grazing,  and 
perhaps  stochastic  extinction  of  the 
remaining  isolated  populations.  This 
species  faces  an  immediate  threat  from 
a  proposal  to  construct  a  golf  course  on 
the  site  of  one  of  the  largest  remaining 
populations  (Arnold  1990;  Marin  Coast 
Associates  undated).  The  project,  as 
proposed,  would  result  in  the  loss  of  a 
significant  amount  of  habitat  utilized  by 
Myrtle's  silverspot  butterfly  with  a 
concomitant  loss  of  individuals  on  the 
1254-acre  site  located  north  of  Dillion 
Beach  in  Marin  County.  With  only  seven 
known  populations  remaining,  the  loss 
or  reduction  in  size  of  this  colony,  one  of 
the  two  largest  colonies  remaining. 
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would  be  significant  and  could  be 
potentially  devastating  to  the 
subspecies.  Because  of  the  immediate 
threat  posed  by  this  project  proposal, 
the  Service  Bnds  that  good  cause  exists 
for  this  rule  to  take  effect  immediately 
upon  publication  in  accordance  with  5 
U.S.C.  553(d)(3). 

Summary  of  Comments  and 
Recommentlations 

In  the  March  22, 1991.  proposed  rule 
(56  FR  12318)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  relevant  to  a  final  decision 
on  the  listing  proposal.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Notice  of  the  proposal  and 
public  hearing  (see  below)  were 
published  in  the  Eureka  Times  Standard, 
Ukiah  Daily  Journal.  Fort  Bragg 
Advocate-News.  Santa  Rosa  Press 
Democrat.  Marin  Independent  Journal. 
Point  Reyes  Light,  San  Francisco 
Chronicle.  San  Mateo  Times.  Santa  Cruz 
Sentinel,  Salinas  Califomian,  Monterey 
Herald.  San  Liiis  Obispo  Telegram- 
Tribune,  Santa  Maria  Times,  and  the 
Santa  Barbara  News-Press. 

Two  parties  requested  a  public 
hearing.  As  a  result,  the  Service 
conducted  a  hearing  on  July  10, 1991,  at 
the  Marin  County  Civic  Center  in  San 
Rafael,  California.  Testimony  was  taken 
from  7  p.m.  to  9  p.m.  One  person 
presented  testimony.  On  June  21, 1991, 
the  Service  published  a  notice  in  the 
.  Federal  Register  (56  FR  28522) 
announcing  the  public  hearing  and 
reopening  the  comment  period  until  July 
22, 1991.  The  comment  period  was 
reopened  from  November  22, 1991,  to 
December©;  1991  (56  FR  58869)  to  accept 
additional  information  of  which  the 
Service  had  become  aware. 

During  the  comment  periods,  the 
Service  received  13  written  and  oral 
testimony  comments.  The  California 
Department  of  Fish  and  Game  and  the 
California  Department  of  Parks  and 
Recreation  were  among  the  six 
commenters  expressing  support  for  the 
listing  proposal,  while  three  commenters 
opposed  or  asked  for  a  delay  in  the 
listing  proposal.  Four  commenters  were 
neutral,  although  some  of  these 
individuals  provided  locality  or 
miscellaneous  data  on  the  species. 
Written  comments  and  oral  statements 
obtained  during  the  public  hearing  and 
comment  period  are  combined  in  the 
following  discussion.  Opposing 
comments  and  other  comn>ent3 
questioning  the  rule  have  been 
organized  into  specific  issues.  These 


issues  and  the  Service's  response  to 
each  are  sununarized  as  follows: 

Issue  1:  One  commenter  felt  that  the 
combination  of  habitat  descriptions  for 
all  of  the  proposed  species  resulted  in  a 
vague  description  of  the  habitat  utilized 
by  Myrtle's  silverspot  butterfly. 

Service  Response:  The  information 
presented  in  the  "Background"  and 
"Summary  of  Factors  Affecting  the 
Species"  in  the  proposed  rule  and  the 
fmal  rule,  as  well  as  in  the  supporting 
material  supplied  to  the  commenter 
provide  a  comprehensive  description  of 
the  habitat  of  the  six  plants  and  the 
butterfly  species.  However,  to  insure 
clarity,  the  Service  has  included 
additional  clarification  on  the  habitats 
utilized  by  the  butterfly  in  this  final  rule. 

Issue  2:  One  commenter  expressed 
concern  that  the  population  of  Myrtle's 
silverspot  butterfly  at  the  site  of  the 
proposed  golf  course  in  Marin  County  is 
found  in  areas  of  blufftop  grass  and 
scrub  at  elevations  up  to  182  m  (600  ft) 
above  a  rocky  cliff-faced  shoreline  and 
not  in  the  habitat  described  in  the 
proposed  rule. 

Service  Response:  The  proposed  rule 
stated  that  Myrtle's  silverspot  butterfly 
is  found  in  coastal  dunes,  coastal 
terrace  prairie,  and  associated  habitats. 
Coastal  terrace  prairie  is  composed  of 
dense,  tall  grassland  that  is  up  to  1  m 
(3.3  ft)  tall,  dominated  by  both  sod  and 
tussock-forming  perennial  grasses 
(Holland  1986).  The  distribution  of  this 
habitat  is  discontinuous  along  the 
coastline  from  Santa  Cruz  County  north 
to  the  Oregon  border.  Myrtle's  silverspot 
butterfly  also  was  found  in  coastal  bluff 
scrub  and  associated  non-native 
grassland  at  the  site  of  the  proposed  golf 
course  in  western  Marin  County. 
Coastal  bluff  scrub  is  composed  of  low 
continuous  or  more  scattered  plant 
species  that  are  often  prostrate  and 
range  from  5  to  50  cm  (2.5  to  19.7  in) 
high.  Dwarf  shrubs,  herbaceous 
pereimials,  and  annual  plants  are 
represented.  Most  growth  and  flowering 
occurs  in  late  spring  and  early  summer, 
but  may  occur  almost  year  round 
(Holland  1986).  Holland  (1986)  describes 
non-native  grassland  as  habitat  with 
dense  to  sparse  cover  of  annual  grasses 
with  flowering  cubns  that  are  0.2  to  0.5 
m  (7.9  to  19.7  in)  tall.  It  is  often 
associated  with  numerous  species  of 
showy-flowering  native  aimual  forbs. 
especially  in  years  of  favorable  rainfall. 
This  habitat  intergrades  with  coastal 
prairie  along  the  central  coast  (Holland 
1986).  The  Service  has  clarified  the 
habitats  utilized  by  Myrtle's  silverspot 
butterfly  in  the  final  rule. 

Issue  3:  One  commenter  contended 
that  it  was  inappropriate  to  draw 


e  s 


conclusions  about  the  life  history  of 
Myrtle's  silverspot  butterfly  using  a 
study  of  the  life  history  of  the 
threatened  Oregon  silverspot  butterfly 
[Speyeria  zerene  hippolytd]  in  the 
proposed  rule. 

Service  Response:  The  paper  cited  in 
the  proposed  rule  (McCorkle  and 
Hammond  1988)  was  a  comprehensive 
study  of  the  life  history  of  the 
threatened  Oregon  silverspot  butterflj[. 
Both  this  butterfly  and  Myrtle's 
silverspot  butterfly  are  coastal 
subspecies  of  the  same  species.  The 
paper  also  presented  some  comparatilre 
life  history  data  on  these  two  animals. 
The  Service  concludes  that  the  use  of 
the  study  by  McCorkle  and  Hammoni 
(1988)  is  valid  because  the  biology  anil 
ecology  of  the  members  of  the  genus 
Speyeria  are  very  similar  and  the 
Oregon  silverspot  butterfly  and  Myrt  i 
silverspot  butterfly  are  closely  related  to 
each  other. 

Issue  4:  One  commenter  felt  that  the 
threat  of  overcollecting  of  Myrtle's 
silverspot  butterfly  was  overstated  and 
contended  that  this  was  incorrectly  used 
as  justification  for  not  designating 
critical  habitat  in  the  proposed  rule. 
Another  commenter  requested  that 
critical  habitat  be  designated  for 
Erysimum  menziesii.  She  noted  that  the 
locations  of  the  populations  were  locally 
known  and  relatively  accessible. 

Service~Besponse:  the  Service  is  not 
aware  of  any  studies  on  the  impact  to 
the  subspecies  of  the  removal  of 
individuals  of  the  Myrtle's  silverspot 
butterfly  by  insect  collectors.  However, 
based  on  investigations  of  another 
endangered  nymphalid  butterfly  (Gall 
1984),  it  is  likely  that  the  Myrtle's 
silverspot  butterfly  could  be  adversely 
affected  due  to  its  isolated,  possibly 
small  populations.  The  impact  of 
collecting  on  a  butterfly  population  is 
not  clear,  and  likely  varies  from  species 
to  species  and  site  to  site  (Thomas  1984). 
Collecting  horn  small  colonies  or 
repeated  handling  and  marking 
(particularly  of  females  and/or  in  years 
of  low  abundance)  could  seriously 
damage  the  populations  through  loss  of 
individuals  and  genetic  variability. 
Collection  of  females  dispersing  from  a 
colony  also  can  reduce  the  probabihty 
that  new  colonies  will  be  founded. 
CoUectors  may  pose  a  threat  because 
they  may  be  unable  to  recognize  when 
they  are  depleting  butterfly  colonies , 
below  the  threshold  of  recovery.        I ' 
especially  when  the  area  is  visited  for  a 
short  period  of  time  or  the  studies  are 
conducted  by  poorly  trained  biologists 
(Collins  and  Morris  1965). 

Under  section  4(aM3)(A)  of  the  Act 
the  Secretary  must  designate  critical 
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habitat  to  the  maximum  extent  prudent 
and  determinable  at  the  time  a  species 
is  determined  to  be  endangered  or 
threatened.  As  discussed  under  the 
"Critical  Habitat"  section  below,  the 
Service  continues  to  find  that 
designation  of  critical  habitat  is  not 
prudent  for  Myrtle's  silverspot  butterfly, 
ErysJmum  menziesJi,  as  well  as  the 
other  five  species  at  this  time  because 
such  designation  likely  would  increase 
the  threat  from  vandalism,  collecting, 
and  other  human  activities. 

Issue  5:  Two  commenters  requested 
that  the  Service  postpone  a  final 
decision  regarding  the  Myrtle's 
silverspot  butterfly  until  a  field  study  at 
the  proposed  golf  course  in  Marin 
County  was  completed  and  reviewed  by 
the  Service. 

Service  Response:  The  Service 
reopened  the  comment  period  from 
November  22, 1991,  to  December  6, 1991, 
(56  FR  58869)  to  accept  the  study  of 
Myrtle's  silverspot  butterfly  from  the 
commenters  (Murphy  and  Launer  1991). 
The  study  provides  additional  data  on 
the  ecology  of  the  species,  as  well  as 
information  on  the  potential  impacts  of 
the  proposed  golf  course  on  this 
population.  The  study  also  presents  data 
on  the  location  of  other  populations  of 
the  butterfly.  The  Service  has  carefully 
reviewed  the  study  (Murphy  and  Launer 
1991)  and  has  incorporated  the  results 
into  the  findings  of  the  final  rule. 

Issue  S:  A  commenter  felt  that 
insufficient  data  was  available  on  Gilfa 
tenuiflora  ssp.  arenaria  to  make  a 
determination  whether  or  not  listing  of 
this  species  is  warranted.  He  stated  that 
any  decision  should  be  deferred  until 
additional  information  was  obtained  on 
the  distribution  and  ecology. 

Service  Response:  Aside  from  the 
previously  cited  study  on  GUia 
tenuiflora  ssp.  arenaria  (Pavlik  et  al 
1987)  in  the  proposed  rule,  the  Service 
did  not  receive  any  comments  that 
provided  additional  data  on  its  precise 
location  or  ecology.  Although  future 
surveys  may  reveal  additional  small  and 
isolated  populations  of  the  species,  any 
newly  discovered  population  sites  likely 
would  be  imperiled  by  the  same 
activities  affecting  other  known 
populations.  The  Service  believes  that 
sufficient  information  is  available  on 
Gilia  tenuiflora  ssp.  arenaria  to  warrant 
making  a  decision  on  its  status.  The 
Service  maintains  that  the  deci»ion  in 
this  final  rule  is  based  on  the  best 
scientific  and  commercial  information 
available. 

Issue  7:  One  commenter  requested 
that  no  further  action  be  undertaken 
with  the  hsting  process  for  Gilia 
tenuiflora  iv^.  arenaria  until  the  Sand 
City  and  Marina  Dunes  Habitat 


Conservation  Plans  are  completed  and 
reviewed  by  the  Service  and  the 
California  Department  of  Fish  and 
Came. 

Service  Response:  Although  Gilia 
tenuiflora  ssp.  arenaria  is  included  in 
the  habitat  conservation  plans  (HCPs) 
being  prepared  by  the  City  of  Marina 
and  the  City  of  Sand  City,  neither  of 
these  prt^osed  section  10(a)  incidental 
take  permit  applications  have  been 
submitted  to  the  Service  for  review. 
Given  the  declining  status  of  the  plant 
as  described  in  the  "Summary  of  Factors 
Affecting  the  Species"  section  below, 
and  the  uncertainty  as  to  the  adequacy 
and  approval  of  the  HGPs,  the  Service 
concludes  that  listing  of  Gilia  tenuiflora 
ssp.  arenaria  as  an  endangered  species 
at  this  time  is  necessary  to  insure  its 
survival  and  recovery. 

ksue  8:  One  commenter  stated  that 
Chorizanthe  howellii.  Erysimum 
menziesii,  Gilia  tenuiflora  ssp.  arenaria, 
Layia  camosa,  and  Lupinus  tidestromii 
exist  at  sites  that  have  been  or  are 
currently  being  utilized  by  off-road 
vehicles  (ORVs).  He  contended  that 
listing  of  the  plants  was  a  means  to 
deny  usage  of  these  areas  by  ORVs. 

Service  Response:  The  proposed  rule 
documented  the  adverse  impact  of 
ORVs  on  populations  of  Chorizanthe 
howellii,  Erysimum  menziesii,  Gilia 
tenuiflora  sspj.  arenaria,  Layia  camosa, 
and  Lupinus  tidestromii  in  its  discussion 
of  the  factors  that  threaten  the  species. 
The  Service  ahd  other  State  and  Federal 
agencies  would  be  required  to  undertake 
a  number  of  actions  when  these  plants 
are  listed  as  endangered  species.  Partial 
or  complete  closure  of  Federal  or  State 
lands  to  restrict  certain  activities  may 
be  required  to  protect  these  species. 
However,  the  Service  will  not  undertake 
conservation  activities,  such  as  closure 
of  areas  to  ORVs,  where  it  would  not 
benefit  endangered  species. 

Issue  ft-  One  commenter  provided 
additional  information  on  land  use 
activities  on  lands  owned  by  the 
California  Department  of  Parks  and 
Recreation.  The  population  of  Gilia 
tenuiflora  ssp.  arenaria  at  Asilomar 
State  Beach  is  on  a  steep  bluff  face  and 
is  inaccessible  to  the  public.  Boardwalks 
at  this  site  have  been  used  to  direct 
visitors  away  from  sensitive  dune  areas 
and  populations  oi  Lupinus  tidestromii. 

Service  Response:  The  comments 
have  been  noted  and  incorporated  into 
the  final  rule. 

Issue  10:  One  commenter  stated  that 
Erysimum  menziesii  and  Layia  carnosa 
are  being  addressed  in  the  management 
pUm  for  the  North  and  South  Spits  of 
Humboldt  Bay  ia  Humboldt  County. 


Service  Response:  This  comment  has 
been  noted  and  incorporated  into  the 
final  rule. 

Summary  of  Factors  Affecting  the 

9P&C168 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
Chorizanthe  howellii  Goodman 
(Howell's  spineflower);  Chorizanthe 
valida  Watson  (Sonoma  spineflower): 
Erysimum  menziesii  (Hooker)  Wettstein 
(Menzies'  wallfiower):  Gilia  tenuiflora 
Bentham  ssp.  arenaria  (Bentham)  A.  & 
V.  Grant  (Monterey  gilia):  Layia  carnosa 
(Nuttall)  Torrey  &  A.  Gray  (beach  layia); 
Lupinus  tidestromii  Greene  (clover 
lupine);  and  Myrtle's  silverspot  butterfly 
[Speyeria  zerene  myrtleae  dos  Passos  & 
Grey)  should  be  classified  an 
endangered  species.  Procedures  found  at 
section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531)  et  seq.  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  Chorizanthe  howellii 
Goodman  (Howell's  spineflower); 
Chorizanthe  valida  Watson  (Sonoma 
spineflower):  Erysimum  menziesii 
(Hooker)  Wettstein  (Menzies' 
wallflower):  G/V/fl  tenuiflora  Bentham 
ssp.  arenaria  (Bentham)  A.  ft  V.  Grant 
(Monterey  gilia):  Layia  carnosa  (Nuttall) 
Torrey  &  A.  Gray  (beach  layia):  Lupinus 
tidestromii  Greene  (clover  lupine):  and 
Myrtle's  silverspot  butterfly  [Speyeria 
zerene  myrtleae  dos  Passos  &  Grey)  are 
as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

All  seven  species  included  in  this  final 
rule  [Chorizanthe  howellii,  Chorizanthe 
valida.  Erysimum  menziesii,  Gilia 
tenuiflora  ssp.  arenaria,  Layia  camosa, 
Lupinus  tidestromii  and  Myrtle's 
siiverspot  butterfly)  are  restricted  to  the 
coastal  foredunes,  coastal  dune  scrub 
communities,  and/or  adjacent  sandy 
habitats  occupied  by  coastal  scrub  or 
coastal  prairie  of  the  coastal  dunes  of 
northern  and  central  California.  The 
imminent  threat  facing  these  species  and 
their  associated  habitats  is  the  ongoing 
and  threatened  destruction  and  adverse 
modification  of  these  dune  systems  by 
comnaercial  and  residential 
development,  off-road  vehicle  use, 
trampling  by  hikers  and  equestrians, 
sand  mining,  and  disposal  of  dredged 
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material  from  adjacent  bays  and 
waterways. 

Chorizanthe  howellii  is  endemic  to 
the  Tenmile  River  dune  system,  which  is 
immediately  north  of  the  community  of 
Fort  Bragg  (see  "Background"  section  for 
locality  data).  All  known  sites  for  this 
species  occur  within  MacKerricher  State 
Park.  Because  of  a  lack  of  any 
preservation  or  management  strategy  for 
C.  howellii  on  park  land,  the  species  has 
been  variously  affected  or  is  threatened, 
to  some  degree,  by  off-road  vehicle  use 
and  trampling  by  hikers  and  equestrians 
(CNDDB,  in  litt.,  November  25, 1985). 

Chorizanthe  valida  is  restricted  to  one 
population  within  the  Point  Reyes 
National  Seashore  (see  "Background" 
section  for  locality  data).  Other 
historical  populations  within  the 
national  seashore  have  been  lost,  while 
development  probably  eliminated  C. 
valida  from  the  Sebastopol/Petaluma 
area.  Because  cattle  ranching  af  Point 
Reyes  is  considered  part  of  the  cultural 
heritage  of  western  Marin  County,  the 
lone  population  still  occurs  within  an 
active  cattle  ranch  (Davis  and  Sherman 
1990).  Though  the  National  Park  Service 
has  fenced  most  of  the  remaining 
population,  the  fenced  portion  remains 
vulnerable  to  accidental  incursion.  The 
preliminary  results  of  a  National  Park 
Service  monitoring  study  suggest  that 
the  species  is  not  sought  after  by  cattle 
for  forage.  Hovvever,  the  plants  within 
the  exclosure  grew  taller  than  their 
counterparts  outside  the  exclosure.  Thus 
,  the  overall  effect  of  grazing  is  unknown 
(Davis  and  Sherman  1990). 

Erysimum  menziesii  is 
discontinuously  distributed  in  the 
coastal  foredune  community  of  four 
dune  systems  (see  "Background"  section 
for  locality  data).  All  known  populations 
have  been  variously  affected,  to  some 
degree,  by  commercial  and  residential 
development,  off-road  vehicle  use, 
trampling  by  hikers  and  equestrians, 
sand  mining,  and/or  disposal  of  dredged 
material  from  adjacent  bays  and 
waterways.  Although  three  of  the  four 
d'jne  systems  harboring  E.  menziesii  are 
owned,  in  part,  by  the  State  of 
California  or  the  Federal  government, 
this  public  ownership  amounts  to  less 
than  10  percent  of  the  species'  habitat. 
Moreover,  State  and  Federal  lands 
remain  subject  to  heavy  recreational  use 
by  off-road  vehicle  and  hang-glider 
enthusiasts,  hikers,  and/or  equestrians. 
With  the  exception  of  the  Lanphere- 
Christensen  Dunes  Preserve  owned  by 
The  Nature  Conservancy,  the  privately 
owned  stands  ofE.  menziesii ,  including 
the  approximately  642  acres  of  dunes 
and  former  dunes  on  the  Samoa 
Peninsula  owned  by  the  City  of  Eureka, 


are  typically  adjacent  to  expanding 
urban  centers  (e.g..  Eureka,  Monterey 
Peninsula)  and  subject  to  potential  or 
proposed  coastal  development  (e.g..  $25 
million  port  expansion  on  the  Samoa 
Peninsula,  residential  and  commercial 
development  within  the  Marina  Dunes 
in  Monterey  County).  Erysimum 
menziesii  and  Layia  carnosa  are  being 
addressed  in  the  management  plan  for 
the  North  and  South  Spits  of  Humboldt 
Bay  in  Humboldt  County;  however,  this 
comprises  only  a  portion  of  the  ranges  of 
these  species.  -- 

Cilia  tenuiflora  ssp.  afenorio  is 
restricted  to  isolated  sites  within  coastal 
dune  scpjb  in  two  dunes  systems  in 
Monterey  County  (see  "Background" 
section  for  locality  data).  The 
construction  of  a  golf  course  in  1987 
near  Spanish  Bay  on  the  Monterey 
Peninsula  eliminated  a  portion  of  a 
population  of  G.  tenuiflora  ssp.  arenaria. 
The  developer  attempted  to  mitigate  for 
the  project  via  the  transplantation  of 
this  subspecies,  E.  menziesii,  and  L 
tidestromii  on  an  artificial  dune. 
However,  the  effort  "has  not  been 
successful"  (Vernal  Yadon,  Pacific 
Grove  Natural  History  Museum,  pers. 
comm..  April  14, 1989).  Though  a  portion 
of  perhaps  the  largest  population  of  G. 
tenuiflora  ssp.  arenaria  occurs  on  Slate 
land  (i.e..  Salinas  River  State  Beach),  the 
area  remains  subject  to  off-road  vehicle 
use,  and  trampling  by  hikers  and 
equestrians.  The  population  at  Asilomar 
State  Beach  is  on  a  steep  bluff  face  and 
is  inaccessible  to  the  public.  Commercial 
and  residential  development  near 
Marina,  Seaside,  Sand  City,  and  on  the 
Monterey  Peninsula  threatens  the 
remaining  populations. 

Layia  carnosa  was  discontinuously 
distributed  within  the  coastal  foredunes 
of  seven  dune  systems  (see 
"Background"  section  for  locality  data). 
According  to  the  CNDDB,  the  Little 
River  migrated  north  and  eroded  away 
the  dune  habitat  near  the  river  mouth. 
As  a  result,  the  northernmost  occurrence 
of  L  carnosa,  which  is  part  of  the 
Humboldt  Bay  dune  system,  has  been 
extirpated.  In  addition,  urbanization 
destroyed  the  dunes  in  San  Francisco 
while  the  southernmost  locality  of  the 
species,  which  is  on  Vandenberg  Air 
Force  Base,  has  not  been  seen  since 
1929.  Recreational,  commercial,  and 
residential  development  likely  caused 
the  elimination  of  the  northernmost  sites 
of  Z,.  carnosa  on  the  Monterey 
Peninsula.  Although  portions  of  the  six 
dune  systems  harboring  the  species 
occur  on  Federal  land  (i.e..  Bureau  of 
Land  Management.  Point  Reyes  National 
Seashore),  these  populations,  which  are 
often  associated  with  Erysimum 


menziesii  (see  discussion  above),  are 
threatened  by  off-road  vehicle  use. 
trampling  by  hikers  and  equestrians, 
sand  mining,  disposal  of  dredged 
material  from  adjacent  bays  and 
waterways,  and/or  perhaps  trampling 
by  livestock.  Except  for  the  population 
on  the  Lanphere-Christensen  Dunes 
Preserve,  the  privately-owned  sites  and 
the  lands  owned  by  the  City  of  Eureka 
are  subject  to  future  commercial  and 
residential  development  and  many  of 
the  threats  facing  publicly-owned  dunes. 

Lupinus  tidestromii,  a  coastal 
foredunes  species  occasionally 
associated  with  Erysimum  menziesii 
and  Layia  carnosa,  occurs  near  the 
mouth  of  the  Russian  River  and  is 
discontinuously  distributed  on  the  Point 
Reyes  and  Monterey  Peninsulas  (see 
"Background"  section  for  locality  data). 
Golf  course  construction  eliminated  two 
known  sites  from  the  Monterey 
Peninsula.  Though  i.  tidestromii  occurs, 
in  part,  on  Federal  land  (i.e..  U.S.  Coast 
Guard,  Point  Reyes  National  Seashore), 
trampling  by  hikers  and  perhaps 
livestock  threatens  these  populations. 
Boardwalks  at  Asilomar  State  Beach 
have  been  used  to  direct  visitors  away 
from  sensitive  areas  and  populations  of 
this  species.  The  privately-owned  sites, 
which  are  all  from  the  Monterey 
Peninsula,  are  zoned  for  residential  use 
and  are  therefore  subject  to  future 
residential  or  recreational  development. 
Myrtle's  silverspot  butterfly  has  been 
extirpated  from  a  significant  portion  of 
its  range.  The  last  known  collections  of 
the  butterfly  from  the  San  Francisco 
Peninsula  were  made  in  1919. 
Reportedly  the  Pacifica  colony  was 
extirpated  in  the  1950s.  Urban 
development  likely  eliminated  both 
populations.  The  species  is  now  only 
known  from  coastal  dunes  and  coastal 
terrace  prairie  in  western  Marin  and 
Sonoma  Counties.  No  individuals  were 
observed  in  the  vicinity  of  Bodega  Bay 
in  1991  (Murphy  and  Launer  1991). 
Before  this  portion  of  the  coast  was 
developed  for  residential  and 
recreational  purposes,  it  contained  a 
significant  colony  of  the  animal.  The 
size  of  the  population  at  Point  Reyes 
National  Seashore  has  been  reduced  in 
comparison  to  previous  years,  although 
the  cause  is  unknown  (Mattoon,  pers. 
comm,  August  4. 1989).  Uncontrolled 
human  foot  traffic  may  pose  a  threat  to 
the  colonies  in  Sonoma  County.  This 
activity  could  harass,  injure,  or  kill 
individuals  of  Myrtle's  silverspot 
butterfly  by  trampling  the  early  life 
stages,  larval  foodplants.  or  adult  nectar 
sources.  Significant  portions  of  the  area 
inhabited  by  a  large  colony  of  the 
species  would  be  eliminated  by  a 
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proposed  1254-acre  golf  course  north  of 
Dillion  Beach  in  Marin  County  (Marin 
Coast  Associates  undated  Harding 
Lawson  Associates  1990.  Murphy  and 
Launer  1991). 

B.  OvenitiUzation  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

Although  butterflies  are  a  popular 
group  wiUi  insect  collector s,  capture  and 
permanent  removal  of  individuals 
generally  does  not  threaten  most  species 
(Pyle  et  al.  1981).  However,  based  on 
studies  of  another  endangered 
nymphalid  butterfly  (Gall  1984), 
overcollecting  could  place  the  small 
isolated  populations  of  the  Myrtle's 
silverspot  butterfly  at  risk.  The  majority 
of  museum  specimens  were  collected  at 
Point  Reyes  National  Seashore. 
Overutilization  is  not  presently 
applicable  to  the  six  plants,  although 
unrestricted  collecting  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publicity,  and  could  seriously  impact 
these  plants. 

C.  Disease  or  Predation 

With  the  possible  exception  of 
Chorizanthe  valida,  no  data  exist  to 
substantiate  whether  predation  by 
grazing  livestock  threatens  any  of  the 
plants.  No  data  exist  on  the  effects  of 
disease  or  predation  for  Myrtle's 
silverspot  butterfly. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  the  Native  Plant  Protection  Act 
(Chapter  1.5  §  1990  et  seq.  of  the  Fish 
and  Game  Code]  and  California 
Endangered  Species  Act  (Chapter  1.5 
§  2050  et  acq),  the  California  Fish  and 
Game  Commission  has  listed 
Chorizanthe  valida.  Erysimum 
menziesii.  Layia  carnosa,  and  a  variety 
of  Lupinus  tidestromii  (var.  tidestromii) 
as  endangered:  and  Chorizanthe 
howellii  and  Cilia  tenuiflora  ssp. 
arenaria  as  threatened  (14  California 
Code  of  Regulations  §  &7a2).  Though 
both  statutes  prohibit  the  "take"  of 
State-listed  plants  (Chapter  1.5  S  1908 
and  §  2080),  State  law  appears  to 
exempt  the  taking  of  such  plants  via 
habitat  modification  or  land  use  change 
by  the  landowner.  After  the  California 
Department  of  Fish  and  Game  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
evidently  requires  only  that  the 
landowner  notify  the  agency  "at  least  10 
days  in  advance  of  changing  the  land 
use  to  allow  salvage  of  such  plant" 
(Chapter  1.5  %  1913).  Myrtle's  silverspot 


butterfly  is  not  specifically  protected 
under  State  or  local  law. 

E.  Other  Natural  or  Manmade  Faciors 
Affecting  Their  Continued  Existence 

The  introduction  and  invasion  of 
California's  ecosystems  by  alien  plants 
has  adversely  affected  native  flora, 
including  the  six  plants  and  the  food 
plant  of  the  butterfly  addressed  herein. 
As  discassed  in  the  "Background" 
section,  numerous  aliens  or  exotics  (e.g.. 
Ammophila  arenaria,  Cdkile  spp., 
Carpobrotus  spp.)  have  invaded  these 
native  plant  communities  (Barbour  and 
Johnson  1977,  Sauer  1988).  MoreoTer,  a 
California  native  plant,  bush  lupine 
(Lupinus  arboreus)  was  introduced  into 
the  dune  systems  north  of  San  Francisco 
Bay  (Miller  1987).  Often  these 
introduced  and  alien  plants  outcompete 
and  largely  supplant  the  native 
vegetation.  For  example,  European 
beachgrass  and  bush  lupine  dominate 
much  of  the  dune  habitat  near  Humboldt 
Bay.  while  sea-fig  carpets  extensive 
portions  of  the  dune  habitat  north  of 
Fort  Bragg  and  from  Marina  to 
Monterey.  Absent  control  and 
eradication  programs,  the  introduced 
and  alien  taxa  will  continue  to  invade 
and  eliminate  the  remaining  native  plant 
communities,  including  the  six  plants 
proposed  herein  and  the  host  plants  of 
Myrtle's  silverspot  butterfly. 

Typically,  annuals  and  other 
monocarpic  plants  (individuals  that  die 
after  flowering  and  fruiting),  including 
five  of  the  six  plants  addressed  herein, 
are  vulnerable  to  random  fluctuations  or 
variation  (stochasticity)  in  annual 
weather  patterns  and  other 
environmental  factors  (Huenneke  et  al. 
1966).  Most  of  the  populations  of  the  six 
plants  are  isolated  from  other 
conspecific  populations  and  consist  of  a 
few  thousand  plants  distributed  in 
patches  of  1  acre  to  100  acres  or  more. 
Such  populations,  including  the  entire 
species  in  the  case  of  Chorizanthe 
valida,  are  vulnerable  to  stochastic 
extinction. 

As  briefly  mentioned  above  under 
Factor  "A",  trampling  by  livestock  may 
contribute  to  the  endangerment  of  Layia 
carnosa  and  Lupinus  tidestromii.  In 
addition.  Chorizanthe  valida  and 
Erysimum  menziesii  grow  in  areas 
grazed  by  livestock.  The  effect  of 
trampling  needs  further  study.  Myrtle's 
silverspot  butterfly  occurs  in  disjunct 
populations  whose  long-term 
persistence  may  depend  upon 
intercolony  movement.  The  loss  of 
suitable  habitat  containing  larval  food 
plants  and  adult  nectar  sources  may 
make  such  movement  more  difficult  by 
increasing  the  distance  the  insects  must 
travel  to  successfully  reach  other 


colonies.  Inappropriate  levels  of  grazing 
by  livestock  may  pose  a  threat  to  the 
extant  populations.  Intensive  grazing 
could  cause  the  loss  of  larval  foodplants 
and  adult  nectar  sources.  The 
elimination  of  grazing  and  the  complete 
suppression  of  fires  could  allow  other 
plants  to  outcompete  the  species 
required  by  Myrtle's  silverspot  butterfly. 
Alien  plants,  such  as  iceplant  and 
European  beach  grass,  may  eliminate 
colonies  of  the  animal  by  outcompeting 
the  larval  foodplant  and  the  adult  nectar 
resources.  Sufficient  densities  of  Viola 
are  especially  critical  for  the  long  term 
survival  of  populations  of  Myrtle's 
silverspot  butterfly  (Mattoon.  in  litL. 
August  4, 1989).  A  summary  of  the  effect 
of  adverse  environmental  factors  on  the 
genus  Speyeria  is  summarized  in 
Hammond  and  McCorkle  (19&3). 

The  Service  has  carefully -assessed  the 
best  scientiHc  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  issue  this 
final  rule.  Based  on  this  evaluatioa  the 
preferred  action  is  to  list  Chorizanthe 
howellii.  Chorizanthe  valida.  Erysimum 
menziesii.  Cilia  tenuiflora  ssp.  arenaria. 
Layia  carnosa.  Lupinus  tidestromii.  and 
Myrtle's  silverspot  butterfly  as 
endangered.  Although  biologisis  have 
confirmed  only  a  relatively  few 
extirpations  in  recent  times  (Myrtle's 
silverspot  butterfly  has  been  bst  from 
two  sites  while  CNDDB  records  indicate 
nine  extirpations  of  known 
"occurrences  "  of  the  six  plants). 
Chorizanthe  howellii,  Chorizanthe 
valida.  Erysimum  menziesii.  Cilia 
tenuiflora  ssp.  arenaria,  Layia  carnosa, 
Lupinus  tidestromii,  and  Myrtle's 
silverspot  butterfly  have  limited 
historical  distributions  and  likely  have 
been  eliminated  from  all  but  a  small 
fraction  of  their  historical  dune  or 
associated  habitats.  Today  these  species 
generally  persist  as  small,  isolated 
populations  or  "islands"  surrounded  by 
urban  areas,  roads,  trails,  agricultural 
lands,  competing  alien  plants,  and  other 
lands  made  unsuitable  for  these  seven 
taxa  by  sand  mining,  the  placement  of 
dredged  spoils,  or  foot  traffic.  Although 
many  of  ttie  remaining  populations  are 
owned  and  managed,  at  least  in  part  by 
local,  State,  or  Federal  government 
agencies,  the  areas  owned  by  local 
governments  remain  subject  to 
development  while  the  other  publicly- 
owned  areas  are  affected  generally  by 
exotic  vegetation  encroachment  and 
subject  to  trampling  by  off-road 
vehicles,  hang-glider  enthusiasts,  hikers, 
equestrians,  and  occasiooaUy  livestock. 
In  additioa  stochastic  events,  which 
commonly  adversely  affect  small 


27856  Federal  Register  /  Vol.  57.  No.  120  /  Monday,  June  22.  1992  /  Rules  and  Regulations 


isolated  populations,  may  result  in  the 
extirpation  of  some  populations  of  these 
species.  Because  these  six  plants  and 
butterfly  are  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  ranges,  they  fit  the  definition  of 
endangered  as  defined  in  the  Act. 

Critical  Habitat 

Section  4(a)(3).  of  the  Act.  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at 
the  time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  these  species  at  this 
time.  Because  the  six  plants  and 
Myrtle's  silverspot  butterfly  face 
numerous  anthropogenic  threats  (see 
Factor  A  in  "Summary  of  Factors 
Affecting  the  Species"),  the  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register 
would  make  these  species  more 
vulnerable  to  incidents  of  vandalism 
and,  therefore,  could  contribute  to  the 
decline  of  these  species.  The  hs^ing  of 
these  species  as  endangered  also 
publicizes  their  rarity  and,  thus,  could 
make  them  attractive  to  researchers  or 
collectors  of  rare  plants  and  butterflies. 
The  proper  agencies  have  been  notified 
of  the  locations  and  management  needs 
of  these  plants.  As  discussed  under 
"Summary  of  Factors  Affecting  the 
Species,"  Myrtle's  silverspot  butterfly 
and  its  habitat  are  vulnerable  to  several 
activities,  some  of  which,  such  as  the 
removal  of  specimens  for  scientific  or 
personal  collections,  could  be  carried 
out  by  an  individual  or  few  people.  This 
activity  can  be  difficult  to  regulate  and 
control  because  if  can  be  done  in  a  fairly 
discrete  manner.  The  precise  pinpointing 
of  localities  that  would  result  from 
publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  enforcement 
problems  because  this  species  would  be 
more  vulnerable  to  collecting'SS  well  as 
vandalism  to  its  habitat.  TKe  National 
Park  Service,  which  manages  the  largest 
known  population  of  the  butterfly,  is 
already  aware  of  the  insect's  presence. 
Landowners  will  be  notified  of  the 
general  location  and  importance  of 
protecting  habitat  of  these  species. 
Protection  of  these  species'  habitats  will 
be  addressed  through  the  recovery 
process  and  the  section  7  consultation 
process.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
the  six  plants  and  butterfly  is  not 
prudent  at  this  time,  because  such 
designation  likely  would  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  ail  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies^to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  potentially 
impacting  one  or  more  of  the  six  plants 
and  Myrtle's  silverspot  butterfly  likely 
will  involve  navigation  and  port-related 
activities,  recreation-related  projects 
(e.g.,  off-road  vehicle  parks),  and 
perhaps  grazing  practices  on  Federal 
land.  Populations  of  four  of  the  six  plant 
species  and  butterfly  occur,  at  least  in 
part,  on  Federal  land.  A  130-acre  portion 
of  the  dunes  on  the  Samoa  Peninsula, 
which  harbors  Erysimum  menziesii  and 
Layia  comosa,  is  managed  by  the 
Bureau  of  Land  Management  (BLM).  The 
latter  species  also  occurs  within  the 
dunes  near  the  mouth  of  Mattole  River 
on  land  managed  by  the  BLM. 
Chorizonthe  valida,  Layia  carnosa, 
Lupinus  tidestromii,  and  Myrtle's 
silverspot  butterfly  are  discontinuously 
distributed  within  the  dunes  or  in 
adjacent  sandy  habitats  along  the 
western  shore  of  Point  Reyes  National 
Seashore.  Erysimum  menziesii  occurs 
within  the  dunes  near  the  Point  Pinos 
lighthouse  on  the  Monterey  Peninsula  on 
land  controlled  by  the  U.S.  Coast  Guard. 
A  historical  site  oi  Layia  camosa  is 


administered  by  the  Department  of 
Defense  at  Vandenberg  Air  Force  Base. 
Activities  relating  to  the  maintenance  of 
harbors  and  waterways,  and  other 
actions  regulated  by  the  U.S.  Army 
Corps  of  Engineers  (Corps)  under  the 
River  and  Harbor  Act  of  1899  P3  U.S.p. 
401  et  seq.)  and  section  404  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  may  affect  the  six 
plants  and  butterfly.  Such  Federal 
activities,  including  recreation-related 
projects  and  perhaps  grazing  practices 
on  Federal  land,  may  be  subject  to 
section  7  review. 

Listing  of  these  six  plants  and 
butterfly  as  endangered  will  provide  for 
the  development  of  a  recovery  plan  (or 
plans)  for  them.  Such  a  plan(s)  will  bring 
together  both  State  and  Federal  efforts 
for  their  conservation.  The  plan(s)  will 
establish  a  framework  for  agencies  to 
coordinate  activities  and  cooperate  with 
each  other  in  conservation  efforts.  The 
plan(s)  will  set  recovery  priorities  and 
estimate  costs  of  various  tasks 
necessary  to  accomplish  them.  It  also 
will  describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  six 
plants  and  butterfly. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62,' 
and  17.63  for  endangered  species  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  With  respect  to  the  six  plants 
proposed  herein,  all  trade  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  conmierce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce;  or  to 
remove  and  reduce  to  possession  these 
species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  listed  plant  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  or  damage  or  destroy  listed 
plants  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation, 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
With  respect  to  Myrtle's  silverspot 
butterfly,  these  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
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take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture  or 
collect;  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  wildlife  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Serviceand  State  conservation 
agenciefe. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  cprtain  circumstances.  Permits 
also  majy  be  issued  to  carry  out 
other\vifee  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governi  Tg  permits  for  endangered 
wildlifejere  at  50  CFTl  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
surviva  of  the  species,  to  alleviate 
economic  hardship  in  certain  I 

circumstances,  and/or  for  incidental 
take  in  connection  with  otherwise   j 
lawful  jicfivities.  The  Service  anticipates 
few  trade  permits  would  ever  be  sought 
or  issued  for  any  of  the  six  plants  qt  the 
buttei  fl  /.  Requests  for  copies  of  thel 
regulatibns  on  plants  and  inquiries  | 
regarding  them  may  be  addressed  to  the 
Office  df  Management  Authority,  U.S. 
Fish  and  Wildhfe  Service,  room  432. 
4401  N.iFairfax  Drive,  Arlington, 
Virginia  22203-3507  (703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations-adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
,-  was  published  in  the  Federal  Register  on 
■October  25, 1983  (48  FR  49244). 
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List  of  Sabiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Export,  Import,  Reporting  and  recordkeeping 
requirements,  and  Transportation. 

Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended,  as  set  forth 
below: 

J\.  The  authority  citation  for  part  17 
continues  to  read  aa(  follows: 

Autbority:  16  U5.C.  1361-1407;  16  US.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  \  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"INSECTS",  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

§17.11    Endan9«r«d  and  tlwMtcfMd 

wiMUfe. 

•        •        *        •        • 

(b)  *  •  * 


Species 


Common  name 


Scientific  name 


Verietxate 

population  Cnbcal 

Histooc  range  where  Status        When  teled        hatJrtat 

endangered  or 
tlveatened 


Special 
rules 


Insects 

•  •  • 

Btrtlerfty.  Myrtle's  silverspot ...  Speyena zerene  myrt/eae         USA  (CA) . — 


NA.. 


472 


NA 


NA 


3.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  families  indicated,  to  the  List  of 
Endangered  and  Threatened  Plants: 


$  17.12    Endangered  and  threatened 
plants. 


(h)  •  *  • 


Species 


Scientific  name 


Common  name 


Historic  rar>ge 


Status         When  hsted         '^^SS^t 


Speoal 

rules 


Asteraceae — Aster  (armty: 

•  •                               •  •                               * 

Layi3  camosa Beach  layia U.SA  (CA) E 

.                              •                              •  •                               * 

Brassicaceae — Mustard  family: 

.                               •                               •  <  •                               * 

Erysmum  merwesi..- Meniies"  waWlower U.SA  (CA)._ E 

•  •                              •  •                              * 

Fat>aceae — Pea  family: 

.                              •                              •  •                              • 

Lupinus  tdestromH. Ctover  lupine ~ USA.  (CA).....V E 

.                              •                              •  •                               • 

Potemoniaceae— PWw  family: 

,                              .                              •  •                              • 

Gika  tenudiora  ssp.  aranana ....  Monterey  giiia U.SA  (CA) E 


Polygonaceae — Buckwheat 
tafTKty: 

CHomanthe  howeiti - HoweMi  spineflower... 

Chorizanthe  vaMia _ Sonoma  spmeflowef U.S.A.  (CA) E 


USA  (CA) E 


472 


472 


472 


472 


472 
472 


NA 


NA 


NA 


NA 


NA 
NA 


NA 


NA 


NA 


NA 


NA 
NA 


Federal  Register  /  Vol.  57,  No.  120  /  Monday.  June  22.  1992  /  Rules  and  Regulations  27859 


Dated:  June  2, 1992. 

Bruce  Blanchard, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service.   < 

|FR  Doc.  92-14227  Filed  6-19-92:  8:45  am] 

BILLING  CODE  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 
50CFRPart17 

RIN  101S-AB36 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Wilkesia  hobdyi 
(Dwarf  iliau),  a  Hawaiian  Plant 

AGENCV:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  a. 
Hawaiian  plant,  Wilkesia  hobdyi  (dwarf 
iliau],  to  be  endangered  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  This  species 
is  known  from  three  small  populations 
with  a  total  of  about  400  individuals. 
Three  additional,  unconfirmed 
observations,  which  may  be  of  this 
species,  have  been  reported.  The  known 
populations  and  the  unconfirmed 
sightings  are  all  from  the  nearly  vertical 
rock  outcrops  on  the  Na  Pali  Coast  of 
western  Kauai,  Hawaiian  Islands.  The 
greatest  immediate  threats  to  the 
survival  of  this  species  are  browsing 
and  habitat  disturbance  by  feral  goats. 
Goat  predation  and  the  concomitant 
habitat  disturbance  accelerates  erosion 
of  the  habitat  and  facilitates  the 
encroachment  of  competing  species  of 
naturalized  plants.  This  rule  implements 
the  protection  provided  by  the  Act  for 
this  plant. 

EFFECTIVE  DATE:  July  22.  1992. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Office,  300  Ala 
Moana  Boulevard,  room  6307,  P.O.  Box 
50167,  Honolulu,  Hawaii  96850. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derral  R.  Herbst,  at  the  above  address 
(808/541-2749  or  FTS  551-2749;  FAX 
808/541-2756. 


SUPPLEMENTARY  information: 

Background 

Wilkesia  hobdyi  was  discovered  by 
Robert  W.  Hobdy  on  Polihale  Ridge, 
Kauai,  in  1968.  He  sent  a  specimen  of 
the  plant  to  the  late  Dr.  Harold  St.  John, 
a  botanist  who  was  affiliated  with  the 
Bishop  Museum  herbarium.  St.  John 
described  the  plant  as  a  new  species 
and  named  it  in  Hobdy's  honor  (St.  John 
1971).  This  population  is  believed  to 
comprise  between  250  and  300  plants 
(Hawaiian  Heritage  Program  (HHP) 
1991a).  In  1982,  a  population  of  about 
100  individuals  of  the  species  was 
discovered  on  the  adjacent  Kaaweiki 
ridge  (HHP  1991b).  A  third  population, 
estimated  to  be  between  10  to  50 
individuals,  was  discovered  on  a  cliff 
face  in  Waiahuakua  Valley  in  1988 
(HHP  1991d).  Today,  only  these  three 
populations,  estimated  to  comprise 
between  360  to  450  individuals,  are 
known.  All  populations  occur  on  State- 
owned  land,  on  the  island  and  county  of 
Kauai,  Hawaii.  Two  of  the  populations 
are  in  the  Puu  Ka  Pele  Forest  Reserve, 
growing  on  the  north-facing,  nearly 
vertical  rock  outcrops  near  the  summits 
of  the  adjacent  Polihale  and  Kaaweiki 
ridges.  The  third  population  grows  on  a 
^liff  face  in  Waiahuakua  Valley,  on  the 
boundary  between  the  Hono  O  Na  Pali 
Natural  Area  Reserve  and  the  Na  Pali 
Coast  State  Park,  approximately  ten 
miles  (16  kilometers)  northeast  of  the 
other  two  populations.  Three  additional, 
unconfirmed  observations,  which  may 
be  of  this  species,  have  been  reported. 
The  observations  were  made  from  a 
distance  with  binoculars.  The  first 
observation  was  made  by  the  State 
botanist  during  a  survey  of  the  Na  Pali 
Coast  in  1979,  and  was  in  the  Nualolo- 
Aina  Valley  (HHP  1991e).  The 
population  comprised  about  ten  plants 
(Carolyn  Com,  State  Botanist,  pers. 
comm.,  1990).  The  plants  were  not  seen 
during  a  follow-up  survey  of  the  area 
five  years  later,  and  the  observer  stated 
that  the  species  may  be  a  good  indicator 
plant  for  the  presence  of  grazing  animals 
(C.  Com,  pers.  comm.  1992).  The  second 
observation  was  that  of  a  single  plant  on 
a  cliff  wall  in  Milolii  Valley  (HHP  1991c; 
C.  Com,  pers.  comm.  1990).  The  sighting 
was  made  during  a  botanical  survey  of 
the  Na  Pali  Coast  in  1980.  and  the  plant 
was  not  seen  during  a  subsequent 
survey  in  1989  (C.  Corn,  pers.  comm. 
1990).  The  third  observation,  made  on 
March  6, 1991,  was  of  an  estimated  30  to 


40  plants  seen  by  binoculars  on 
Haeleele  Ridge,  the  ridge  south  of 
Polihale  Ridge  (Joel  Lau,  HHP.  pers. 
comm.,  1991).  The  known  populations 
and  the  unconfirmed  sightings  are  all 
from  the  nearly  vertical  rock  outcrops 
on  the  Na  Pah  Coast  of  western  Kauai, 
Hawaiian  Islands.  There  are  at  least  two 
other  species  of  plants  in  this  area  that 
from  a  distance  superficially  resemble 
Wilkesia  hobdyi.  It  is  not  known  how  it 
was  determined  that  the  observations 
were  of  W.  hobdyi. 

Wilkesia  hobdyi,  a  member  of  the 
sunflower  family  (Asteraceae),  is  a 
shrub  about  2  feet  (60  centimeters  (cm)) 
tall,  which  branches  from  the  base.  The 
tip  of  each  branch  bears  a  tuft  of  narrow 
leaves  which  are  about  Vz  inch  (in)  (1.3 
cm)  wide  and  about  3  to  6  in  (7.5  to  15 
cm)  long.  The  leaves,  which  are  in 
whorls,  are  joined  together  into  a  short 
sheathing  section  at  their  bases.  The 
flower  heads  are  in  clusters  of  about  10 
to  18  in  (25  to  45  cm)  long.  Each  head  is 
cream  colored  and  about  %  in  (2  cm)  in 
diameter  (Carr  1982, 1990;  6t.  John  1971). 

The  greatest  immediate  threats  to  the 
survival  of  this  species  are  habitat 
disturbance  and  browsing  by  feral  goats. 
The  goats  browse  on  the  plant  and  their 
activity  in  the  area  accelerates  erosion 
and  facilitates  the  encroachment  of 
competing,  naturalized  plants.  Although 
the  low  number  of  individuals  and  fheir 
restricted  habitat  could  be  considered  a 
potential  threat  to  the  survival  of  the 
species,  the  plant  appears  to  have 
vigorous  reproduction  and  should 
survive  indefinitely  if  goats  were 
eliminated  from  its  habitat.  A 
cooperative  effort  between  Federal  and 
State  agencies  is  needed  to  protect  the 
remaining  plants  and  to  provide  for  the 
species'  recovery. 

Federal  action  on  this  plant  began  as 
a  result  of  section  12  of  the  Act,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  Wilkesia  hobdyi  was  listed  as 
"endangered"  in  that  document.  On  July 
1, 1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823]  of  its 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3)]  of  the  Act. 
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and  giving  notice  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  16. 1978.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  PR  24523]  to  determine 
endangered  status  pursuant  to  section  4 
of  the  Act  for  approximately  1,700 
vascular  plant  species,  including 
Wilkesia  hobdyi.  The  list  of  1.700  plant 
taxa  was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No  94- 
51  and  the  July  1. 1975,  Federal  Register 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978,  Federal 
Register  publication  (43  FR  17909).  In 
1978.  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10. 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976.  proposal 
that  had  not  been  made  fmal,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  an  updated  notice 
of  review  for  plants  on  December  15, 
1980  (45  FR  82479).  and  September  27, 
1985  (50  FR  39525).  In  these  notices. 
Wilkesia  hobdyi  was  treated  as  a 
category  1  candidate  for  Federal  listing. 
Category  1  taxa  are  those  for  which  the 
Service  has  on  file  substantial 
information  on  biological  vulnerabihty 
and  threats  to  support  preparation  of 
listing  proposals. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  Endings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(bMl)  of 
the  1982  Amendments  further  requires 
all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  The  latter  was 
the  case  for  Wilkesia  hobdyi  because 
the  Service  had  accepted  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  Wilkesia  hobdyi 
was  warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b){3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  fmding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987,  and  1988. 

On  October  2, 1989,  the  Service 
published  in  the  Federal  Register  (54  FR 
40444)  a  proposal  to  list  Wilkesia 
hobdyi  as  endangered.  This  proposal 


was  based  primarily  on  information 
supplied  by  a  status  report  and  a 
monograph  of  the  Hawaiian  tar-weed 
complex  by  Gerald  Carr.  information 
from  the  files  of  the  Hawaiian  Heritage 
Program,  and  observations  by  botanists. 
The  Service  now  determines  Wilkesia 
hobdyi  to  be  endangered  with  the 
publication  of  this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  October  2, 1989,  proposed  rule 
(54  FR  40444)  and  associated 
notifications,  all  interested  jjarties  were 
requested  to  submit  factual  reports  or 
information  relevant  to  a  final  listing 
decision.  The  public  comment  period 
ended  on  December  1, 1989.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
public  comment  was  published  in  "The 
Garden  Island"  on  October  23. 1989. 
Fourteen  letters  of  comment,  including 
one  from  a  Federal  agency,  three  from 
State  agencies,  seven  from 
organizations,  and  three  from 
individuals,  were  received  and  are 
discussed  below.  A  public  hearing  was 
requested  by  Mr.  Ralph  Daehler  on 
November  15. 1989.  On  January  a  199a 
the  Service  published  a  notice  (55  FR 
761)  extending  the  initial  comment 
period  to  February  5. 1990.  to 
accommodate  the  requested  public 
hearing  which  was  to  be  held  in  Lihue, 
Kauai,  January  26, 1990.  Due  to  a  conflict 
in  schedules,  the  Service  changed  the 
date  of  the  hearing  from  the  original 
January  26.  to  February  23.  and 
extended  the  comment  period  to  March 
5, 199a  This  notice  was  published  in  the 
Federal  Register  (55  FR  2541)  on  January 
25, 1990.  A  newspaper  notice 
announcing  the  public  hearing  and  the 
extension  of  the  comment  period  was 
published  in  'The  Garden  Island"  on 
February  2, 1990.  Eleven  people 
attended  the  public  hearing,  six 
presented  oral  comments;  their 
testimony  is  included  in  the  following 
summary. 

Three  respondents  acknowledged 
receipt  of  the  proposed  rule  but  had  no 
comments;  of  the  remaining  11  letters,  9 
supported  the  listing  of  Wilkesia,  and  2 
opposed  it.  Additional  information 
included  in  the  letters  has  been 
incorporated  into  this  final  rule. 
Comments  of  similar  content  were 
grouped  into  a  number  of  general  issues 
for  discussion.  These  issues  and  the 
Service's  response  to  each  are  discussed 
below. 

Issue  1:  Number  of  populations:  Two 
respondents  stated  that  more 


populations  of  Wilkesia  hobdyi  exist 
than  were  discussed  in  the  proposed 
rule,  and  that  there  is  a  good  possibility 
that  more  or  perhaps  many  more 
populations  await  discovery.  The 
proposed  rule  indicated  that  only  two 
populations  of  the  species  were  known, 
those  of  Polihale  and  the  adjacent 
Kaaweiki  Ridges. 

Service  Response:  At  the  time  the 
proposed  rule  was  written,  only  two 
populations  of  the  dwarf  iliau  were 
known;  however,  a  third  population 
comprising  10  to  50  plants  was 
subsequently  discovered  in  Waiahuakua 
Valley  (HHP  1991d).  and  three 
additional  unconfirmed  observations, 
which  may  be  of  this  species,  have  been 
reported.  All  of  the  observations  were 
made  from  a  distance  with  binoculars. 
This  information  has  been  included  in 
this  fmal  rule.  One  responder  stated  that 
there  probably  were  not  many 
additional  unknown  populations  of  the 
plant  (Joel  Uu.  in  JitL,  1989).  The 
numbers  of  plants  and  populations  of 
this  sp>ecie8  is  sufTiciently  small  that, 
given  its  threats,  it  must  still  be 
considered  endangered. 

Issue  2.-  Threat  by  goats:  Two 
responders  maintained  that  the 
Service's  claim  that  the  dwarf  iliau  is 
threatened  by  a  large  goat  population  is 
erroneous.  They  note  that  the  goat 
f>opulation  in  the  Na  Pali  area  was  much 
higher  at  the  turn  of  the  century  than  it 
is  now.  and  the  heavier  use  of  the  area 
by  goats  at  that  time  did  not  lead  to  the 
extinction  of  the  dwarf  iliau.  They 
further  state  that  the  goats  do  not  seek 
out  iliau  as  a  source  of  food,  and  in  fact 
may  be  beneficial  as  they  devour  many 
of  the  introduced  weed  species  that 
otherwise  present  wildfire  damage  and 
competition  potentials. 

Service  Response:  In  the  State 
Division  of  Forestry  and  Wildlife's 
document  "Rare  endemic  plants  of  the 
Hawaiian  Islands"  (St.  John  1961). 
Wilkesia  hobdyi  is  identified  as 
endangered  and  feral  grazing  animals 
are  listed  as  one  of  the  threats  to  the 
species.  Further,  the  State  botanist 
observed  a  population  of  about  ten 
plants  in  Nualolo-Aina  Valley  during  a 
survey  of  the  Na  Pali  Coast  in  1979;  the 
plants  were  not  seen  during  a  follow-up 
survey  of  the  area  five  years  later,  and 
the  botanist  believes  that  the  species 
may  be  a  good  indicator  plant  for  the 
presence  of  grazing  animals  (C.  Com. 
pers.  comm.  1992).  The  Hawaii  Plant 
Conservation  Center  (HPCC)  accession 
data  also  identifies  the  activities  of  feral 
goats  to  be  a  major  threat  to  this 
species,  and  states  that,  on  one 
occasion,  30  goats  were  seen  in  the  area 
of  the  Polihale  population  of  W.  hobdyi 
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(HPCC  1991).  Based  on  meetings  with, 
and  information  provided  by  several 
botanists  in  Hawaii  in  June  1989,  the 
Center  for  Plant  Conservation  (CPC)  has 
identified  W.  hobdyi  as  a  priority  B 
species,  which  means  that  it  could 
possibly  go  extinct  in  the  wild  within  the 
next  10  years.  The  Center  also  identified 
very  heavy  goat  predation  as  a  threat  to 
W.  hobdyi  (CPC  1990).  Nine  of  the 
letters  of  comment  or  oral  testimony 
given  at  the  public  hearing  address  the 
goat  problem;  all  contain  information 
that  indicates  that  goats  are  the  major 
threat  to  this  plant.  For  example.  Gerald 
Carr.  a  botanist  at  the  University  of 
Hawaii  and  an  authority  on  the  genus, 
states  in  his  letter  of  comment  that  he 
has  visited  the  Polihale  population  oi 
the  dwarf  iliau  on  a  number  of  occasions 
and  has  rmted  damage  to  the  dwarf  iliau 
from  goats  grazing  at  the  site.  He  stated 
that  during  a  visit  to  the  population  on 
Kaaweiki  Ridge  in  1995.  virtually  every 
plant  he  saw  of  the  dwarf  iliau  was 
severely  damaged  by  goat  grazing. 
Marjorie  Ziegler  of  the  Sierra  Club  Legal 
Defense  Fund,  Inc.,  identified  goat 
browsing  as  a  major  threat  to  the 
species  in  her  letter  of  comment,  and 
noted  that  goat  activity  in  some  portions 
of  the  plant's  habitat  has  increased 
because  of  a  recent  3-year  period  of 
closed  hunting  seasons  for  goats  on 
most  public  lands  on  Kauai.  Her  letter, 
along  with  several  others,  cited  the 
importance  of  goat  activities  other  than 
browsing  as  a  threat  to  the  species. 
Trampling  by  goats,  for  example, 
loosens  soil  and  rocks  causing  erosion 
of  the  habitat,  a  major  threat  to  this 
species.  These  activities  also  enhance 
the  encroachment  of  competing, 
naturalized  plants.  Plants  such  as 
molasses  grass  [Melinus  minutiflora) 
compete  with  Wilkesia  hobdyi  for 
space,  water,  and  nutrients,  and  are  a 
potential  Tire  hazard. 

Issue  3:  State  regulations:  Concern 
was  expressed  by  three  individuals 
during  their  testimony  that  state 
regulations  might  make  the  propagation 
or  cultivation  of  Williesia  more  difficult 
if  it  were  listed  as  endangered.  State 
regulations  prohibit  possessing 
endangered  plants  or  collecting  their 
propagules.  Permits  to  collect  or  possess 
endangered  plants  may  be  issued  by  the 
state  to  enhance  the  propagation  or 
survival  of  the  species,  but  it  is  difficult 
and  burdensome  to  obtain  these  permits. 

Service  Response:  Hawaii 
Administration  Rules  13-124-4(a)  allows 
for  "Permits  to  *  *  *  possess  •  *  •  any 
endangered  or  threatened  species  of 
wildlife  or  plants"  to  be  issued  "to 
enhance  the  propagation  or  survival  of 
the  species."  If  it  is  felt  that  the  State 


permit  requirements  are  so  stringent  as 
to  be  detrimental  to  the  propagation  or 
survival  of  the  species,  then  perhaps  the 
State  may  need  to  reassess  its  policy 
and  consider  amending  it.  The  Service 
believes  that  existing  State  policies 
should  not  delay  nor  prevent  the 
protection  that  listing  would  convey. 

Issue  4:  Two  responders  encouraged 
the  Service  to  designate  critical  habitat 
for  the  species. 

Service  Response:  As  discussed  in  the 
"Critical  Habitat"  section  of  this  rule, 
critical  habitat  is  not  being  designated 
at  this  time  as  such  a  determination 
would  result  in  no  known  benefit  and 
may  be  detrimental  to  the  species.  The 
publication  of  descriptions  and  maps 
required  when  critical  habitat  is 
designated  would  increase  the  degree  of 
threats  to  this  plant  from  take  or 
vandalism  and,  therefore,  could 
contribute  to  its  decline  and  increase 
enforcement  problems.  The  listing  of  a 
species  as  endangered  publicizes  the 
rarity  of  the  plant  and.  thus,  can  make  it 
more  desirable  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants. 
Although  only  a  few  plants  are 
accessible  to  humans  because  of  the 
ruggedness  of  the  terrain,  human 
activity  at  the  edges  of  the  cliffs  could 
dislodge  rocks  or  soil  which  could 
damage  the  plants  below. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Wilkesia  hobdyi  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
(16  U.S.C.  1533)  and  regulations  (50  CFR 
part  424) j)romulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1).  The 
five  factors  and  their  application  to 
Wilkesia  hobdyi  St.  John  (dwarf  iUau) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  habitat  of  Wilkesia  is  subject  to 
disturbance  by  feral  goats.  The  high, 
steep  ocean  cliffs  on  which  the  plant 
grows  have  always  been  subject  to 
erosion  by  wind  and  water.  However, 
the  activity  of  the  goats  on  the  narrow 
cliff  ledges,  which  has  resulted  in  the 
destruction  of  the  natural  vegetation, 
dislodged  stones,  and  loosened  the  soil 
has  accelerated  the  rate  of  erosion  and 
allowed  the  ingression  of  aggressive 
weedy  species  such  as  molasses  grass. 


This  non-native,  naturalized  vegetation 
competes  with  Wilkesia  for  space, 
water,  and  nutrients,  and  is  a  potential 
fire  hazard,  especially  during  the  dry 
season. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Not  known  to  be  a  factor. 

C.  Disease  or  Predation 

Browsing  by  feral  goats  probably  is 
the  greatest  present  threat  to  this 
species.  Large  herds  of  feral  goats 
inhabit  the  chffs  upon  which  the  plants 
grow  and  are  responsible  for  much 
damage  both  through  their  predation  on 
the  plant  and  the  concomitant  habitat 
disturbance  which  favors  the 
introduction  and  spread  of  exotic 
vegetation,  and  an  increase  in  erosion. 
The  large  goat  herds  result  from  specific 
game  management  practices  aimed  at 
maintaining  high  goat  population  levels 
for  hunting. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Wilkesia  hobdyi  grows  within  the 
boundaries  of  the  State-owned  Puu  ka 
Pele  and  Na  Pali  Kona  Forest  Reserves, 
and  in  the  Hono  O  Na  Pali  Natural  Area 
Reserve.  State  regulations  prohibit  the 
removal,  destruction,  or  damage  of 
plants  found  on  these  State  lands. 
However,  these  regulations  are  difficult 
to  enforce  due  to  limited  personnel. 
Hawaii's  Endangered  Species  Act  (HRS, 
sect.  195D-4(a))  states  that  "Any  species 
of  aquatic  life,  wildlife  or  land  plant  that 
has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
(Federal)  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species  - 
under  the  provisions  of  this  chapter 
*  *  •"  Further,  the  State  may  enter 
into  agreements  with  Federal  agencies 
to  administer  and  manage  any  area 
required  for  the  conservation, 
management  enhancement,  or 
protection  of  endangered  species  (sect. 
195D-5(c)).  Funds  for  these  a^^^ties 
could  be  made  available  under  section  6 
of  the  Federal  Act  (State  Cooperative 
Agreements).  Listing  of  this  plant 
therefore  reinforces  and  supplements 
the  protection  available  to  the  species 
under  State  law.  The  Federal  Act  also 
offers  additional  protection  to  the 
species,  because  it  is  a  violation  of  the 
Act  for  any  person  to  remove,  cut,  dig 
up.  damage,  or  destroy  an  endangered 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of  any 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law. 
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E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  small  number  of  extant  plants, 
and  their  restricted  distribution  makes 
Wilkesia  bobdyi  more  vulnerable  to 
certain  threats.  A  single  man-caused  or 
natural  environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  individuals  or  populations  of  the 
species.  The  limited  gene  pool  and 
reduced  genetic  variability  resulting 
from  the  small  population  size  may 
result  in  depressed  reproductive  vigor, 
although  the  plant  appears  to  be 
adequately  reproducing  itself. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Wilkesia 
hobdyi  as  endangered.  Only  about  400 
individuals  remain  in  the  wild,  and 
these  face  threats  from  browsing  and 
habitat  degradation  by  feral  goats; 
erosion;  competition  from  encroaching 
naturalized,  non-native  plants:  and  the 
potential  threat  from  fires.  Because  this 
taxon  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range,  it  fits  the  definition  of 
endangered  as  defined  by  the  Act. 
Critical  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  for 
Wilkesia  hobdyi  is  not  presently 
prudent.  Such  a  determination  would 
result  in  no  known  benefit  and  may  be 
detrimental  to  the  species.  All 
production  are  on  State  land,  and,  due  to 
the  cliff  terrain  on  which  it  grows,  all 
but  a  few  individual  plants  are 
inaccessible  to  man.  The  State  has  been 
notified  of  the  location  and  importance 
of  protecting  this  species'  habitat.  The 
publication  of  description  and  maps 
required  when  critical  habitat  is 
designated  would  increase  the  degree  of 
threats  to  this  plant  from  take  or 
vandalism  and,  therefore,  could 
contribute  to  its  decline  and  increase 
enforcement  problems.  The  listing  of  a 
species  as  endangered  pubUcizes  the 
rarity  of  the  plant  and,  thus,  can  make  it 
more  desirable  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants. 
Although  only  a  few  plants  are 


accessible  to  humans  because  of  the 
ruggedness  of  the  terrain,  human 
activity  at  the  edges  of  the  cliffs  could 
dislodge  rocks  or  soil  which  could 
damage  the  plants  below.  Protection  of 
this  species'  habitat  will  be  addressed 
through  the  recovery  process.  Therefore, 
the  Service  finds  that  designation  of 
critical  habitat  for  Wilkesia  hobdyi  is 
not  prudent  at  this  time,  because  such 
designation  would  increase  the  degree 
of  threat  from  vandalism,  collecting,  or 
other  human  activities  and  bejtause  it  is 
unlikely  to  aid  in  the  conserviatjon  of 
this  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The-Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below: 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
sp^ies  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  Federal  involvement  with 
Wilkesia  hobdyi  is  anticipated. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plants.  With  respect  to 
Wilkesia  hobdyi  all  trade  prohibitions 
of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 


or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce;  or  to  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut.  dig  up.  damage  or  destroy 
listed  plants  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  Slate  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few, 
if  any,  trade  permits  would  ever  be 
sought  or  issued  because  the  species  is 
not  common  in  cultivation  nor  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service.  4401  North 
Fairfax  Drive,  room  432-ARLSQ, 
Arlington,  Virginia  22203-3507  (703/35a- 
2104,  FAX  703/358-2281). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species-Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 

References  Cited 

Carr,  CD.  1982.  Unpublished  status  survey  of 

Wi/kesia  hobdyi  St.  John  (Hobdy's  iliau). 

U.S.  Fish  and  Wildlife  Service.  24  pp. 
Carr,  CD.  1990.  Wilkesia:  in  Wagner.  W.L, 

DR.  Herbst,  and  S.H.  Sohmer.  Manual  of 

the  flower  plants  of  Hawaii.  University  of 

Hawaii  Press  and  Bishop  Museum  Press, 

Honolulu.  Bishop  Mus.  Spec.  Publ.  83:292- 

308. 
Center  for  Plant  Conservation,  1990.  Priority 

A  and  B  taxa  from  Hawaii  as  of  18 

December  1990.  Jamaica  Plain, 

Massachusetts.  Unpubt.  report  41  pp. 
(tawaii  Heritage  Program.  1991a.  Element 

Occurrence  Record  for  Wilkesia  hobdyi. 

PDAST9W020.001,  dated  )une  10. 1991. 

Honolulu.  Unpubl.  2  p. 
tiawaii  Heritage  Program.  1991b.  Element 

Occurrence  Record  for  Wilkesia  hobdyi. 

PDAST9W020.002.  dated  June  10, 1991. 

Honolulu.  Unpubl.  2  p. 


Federal  Register  /  Vol.  57,  No.  120  /  Monday.  June  22.  1992  /  Rules  and  Regulations  27863 


Hawaii  Heritage  Program.  1991c.  Element 

Occurrence  Record  for  Wilkesia  hobdyi. 

PDAST9W020.003.  dated  June  10. 1991. 

Honolulu.  Unpubl.  2  p. 
Hawaii  Heritage  Program.  1991d.  Element 

Occurrence  Record  for  Wilkesia  hobdyi. 

PDAST9W020.004.  dated  June  10, 1991. 

Honolulu.  Unpubl.  2  p. 
Hawaii  Heritage  Program.  1991e.  Element 

Occurrence  Record  for  Wilkesia  hobdyi. 

PDAST9W020.005.  dated  June  10. 1991. 

Honolulu.  Unpubl.  2  p. 
Hawaii  Plant  Conservation  Center.  1991. 

Accession  data  for  Wilkesia  hobdyi. 

915020,  dated  6  January  1991.  Lawai.  Kauai. 

Unpubl.  1  p. 
St.  John.  H.  1971.  The  status  of  the  genus 

Wilkesia  (Compositae).  and  discovery  of  a 

second  Hawaiian  species.  Occas.  Pap.  B.  P. 

Bishop  Museum  24(8):127-138. 
St.  John  (C.A.  Com.  ed).  1981.  Rare  endemic 

plants  of  the  Hawaiian  Islands.  Hawaii, 


Department  of  Land  and  Natural 
Resources.  Honolulu.  74  unnum.  pp. 

Author 

The  primary  author  of  this  final  rule  is 
Dr.  Derral  R.  Herbst,  U.S.  Fish  and 
Wildlife  Service,  Pacific  Islands  Office, 
300  Ala  Moana  Boulevard,  room  6307, 
P.O.  Box  50167,  Honolulu,  Hawaii  96850 
(808/541-2749  or  FTS  551-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation. 

PART  17— {AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 


Regulations,  is  hereby  amended  as  set 
forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C.  4201-4245;  Public  Law 
99-625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  Amend  S  17.12(h)  adding  the 
following,  in  alphabetical  order  under 
the  family  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 


§  17.12 
plants. 


Endangered  and  threatened 


(h)  *  *  • 


Species 


Scie^fic 


name 


Common  name 


Histonc  range 


Status 


When  hsted 


Critical 
habitat 


Special 
rule* 


Asteraceae — Aster  famHtf. 

WOkssia  hobdyi I>ivarf  iiiau . 


U.SA  (HI) E 


473 


NA 


NAI22 


Dated:  June  2, 1992. 
Bruce  Blanchard. 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  92-14228  Filed  &-19-fl2;  8:45  am) 
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50  CFR  Part  17 

BIN  1018-AB52 

Endangered  and  Threatened  WHdHfe 
and  Plant*;  Determination  of 
Endangered  Status  for  MarsUea  vmosa 
rihi'lhl) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  a  fern. 
MarsUea  villosa  f  ihi'ihi).  to  be 
endangered  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
This  species  is  known  only  from  three 
small  populations,  two  located  on  the 
island  of  Oahu.  and  a  third  from  the 
island  of  Molokai,  HawaiL  The  greatest 
immediate  threats  to  the  survival  of  this 
species  are  competition  from 
naturalized,  exotic  vegetation:  habitat 
degradation  by  ofl^-road  vehicles,  and 
grazing  by  cattle.  This  rule  implements 
the  protection  and  recovery  provisions 
provided  by  the  Act  for  this  species. 
EFFECnVf  date:  July  22, 1992. 


ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  300  Ala  Moana  Boulevard,  room 
6307,  Honolulu,  Hawaii  96813. 

FOR  FURTHER  INFORMATION  CONTACT 

Derral  R.  Herbst  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

MarsUea  villosa  was  fu^t  collected  in 
Nuuanu  Valley,  Oahu,  in  1817,  by  Louis 
Charles  Adalbert  von  Chamisso,  the 
botanist  on  a  Russian  world  exploring 
expedition.  Chamisso's  fern  collections 
were  studied  by  George  Kaulfuss  who 
recognized  the  MarsUea  as  a  new 
species  and  named  it  MarsUea  vUlosa 
because  of  its  hairy  leaves  (Kaulfuss 
1824).  The  type  specimen  was  deposited 
in  the  Herbarium  of  Higher  Plants  in 
Leningrad.  At  that  time  it  apparently 
was  widespread  on  Oahu,  and,  during 
the  early  to  middle  1900's.  had  been 
collected  at  several  sites  including 
Barbers  Point,  Ewa,  Kaimuki,  and 
Makapuu.  all  on  the  southern  side  of  the 
island  (Bruegmann  1989).  Today,  only 
two  populations  are  known  from  Oahu. 
One  is  located  at  Koko  Head,  growing 
on  land  owned  by  the  City  and  County 
of  Honolulu.  The  other  is  on  the 
Lualualei  Naval  Reservation. 


On  the  island  of  Molokai,  MarsUea 
was  first  collected  in  1928  at  Mokio 
(Degener  1936),  and  in  1948  at 
Moomomi.  It  was  last  seen  at  those 
sites,  along  with  another  population  in 
the  Ilio  Point  area,  during  the  mid  1970's. 
Surveys  of  these  areas  during  1984  failed 
to  find  the  plant.  In  1989.  a  small 
population  was  discovered  on  privately 
owned  land  near  Laau  Point  the 
southwestern  tip  of  the  island  (Winona 
Char,  botanical  consultant,  in  litL,  1989). 
MarsUea  was  collected  on  the  eastern 
side  of  the  island  of  Niihau.  at  Loe  Lake 
in  1949.  The  fern  was  not  foimd  during  a 
1984  survey.  This  area  is  currently  used 
for  cattle  grazing. 

The  three  remaining  populations  at 
Koko  head  and  the  Lualualei  Naval 
Reservation  on  the  island  of  Oahu.  and 
near  Laau  on  Molokai  are  small  and 
isolated  from  each  other.  The  largest  site 
Is  in  the  Lualualei  Valley  on  the  Naval 
Reservation  where  clumps  of  this  plant 
are  scattered  among  kiawe  trees 
[Prosopis  paUida),  in  an  area  of 
approximately  6  acres.  The  Koko  Head 
population  covers  about  0.5  acres,  but 
comprises  the  largest  number  of 
individual  plants.  The  population  on 
Molokai  measures  roughly  7  feet  by  25 
feet  The  fern's  habitat  is  dynamic, 
however,  and  may  shrink  or  swell  from 
year  to  year  depending  upon  rainfall 
and  other  factors. 
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Morsilea  villosa  is  an  aquatic  to 
semiaquatic  fern  that  grows  in  small 
shallow  depressions  on  level  or  gently 
sloping  terrain.  Marsilea  villosa 
requires  periodic  flooding  to  complete 
its  life  cycle.  The  spore  cases  normally 
are  produced  as  the  habitat  begins  to 
dry  up  and  do  not  ripen  unless  the  plant 
is  drought-stressed  (Bruegmann  1986). 
When  sufficient  water  is  present,  the 
plant  reproduces  vegetatively  with 
young  plants  being  produced  on 
creeping  rhizomes. 

Similar  in  appearance  to  a  four-leaved 
clover,  it  is  5-25  centimeters  (2-10 
inches]  tall  with  four  leaflets  at  the  tip  of 
the  stem.  The  leaves  arise  in  pairs,  and, 
when  fertile,  each  bears  a  small,  hard 
spore  case  on  a  short  stalk  at  its  base. 
All  parts  of  the  plant  may  be  covered 
with  rust-colored  hairs  (Bruegmann 
1989.  St.  John  1981).  Marsilea  villosa  is 
the  only  member  of  the  genus  native  to 
Hawaii  and  is  closely  related  to  M. 
vestita  of  the  western  coast  of  the 
United  States  (Forbes  1920,  Christensen 
1925,  Johnson  1986). 

The  greatest  immediate  threats  to  the 
survival  of  this  species  are  the 
encroachment  and  competition  from 
naturalized,  exotic  plants,  and  the 
disturbance  of  areas  where  the  plant 
grows  by  off-road  vehicles  or  by  grazing 
cattle.  The  extremely  small  number  and 
size  of  the  populations  and  their 
restricted  distribution  makes  the  species 
more  vulnerable  to  stochastic  events. 

Federal  action  on  this  plant  began  as 
a  result  of  section  12  of  the  Act.  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
Unitfed  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  document,  Marsilea  villosa 
was  considered  endangered.  On  July  1. 
1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 
and  giving  notice  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1.700  vascular  plant 
species,  including  Marsilea  villosa,  to 
be  endangered  species  pursuant  to 
section  4  of  the  Act.  The  list  of  1,700 
plant  taxa  was  assembled  on  the  basis 
of  comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 


51  and  the  July  1. 1975,  Federal  Register 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978  Federal 
Register  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979.  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16. 1976.  proposal 
that  had  not  been  made  Hnal.  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  an  updated  notice 
of  review  for  plants  on  December  15, 
1980  (45  FR  82479).  September  27, 1985 
(50  FR  39525),  and  February  21. 1990  (55 
FR  6183);  Marsilea  villosa  was  included 
as  a  Category  1  candidate  on  all  three 
lists,  indicating  that  the  Service  had 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  a  listing  proposal. 

Section  4(b)(3)(B)  ofthe  Act  requires 
the  Secretary  to  make  Endings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires  all 
petitions  pending  on  October  1, 1982,  be 
treated  as  having  been  newly  submitted 
on  that  date.  The  latter  was  the  case  for 
Marsilea  villosa  because  the  Service 
had  accepted  the  1975  Smithsonian 
report  as  a  petition.  On  October  13. 1983. 
the  Service  found  that  the  petitioned 
listing  of  this  plant  was  warranted,  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B){iii)  of  the  Act;  notification  of 
this  finding  was  published  in  the  Federal 
Register  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985. 1986. 1987. 1988. 1989.  and 
1990.  On  February  15. 1991.  the  Service 
published  in  the  Federal  Register  (56  FR 
6349)  a  proposal  to  list  Marsilea  villosa 
as  endangered.  This  proposal  was  based 
primarily  on  information  supplied  by  a 
status  report  and  master's  thesis  by 
Marie  Bruegmann,  and  observations  by 
botanists.  The  Service  now  determines 
Marsilea  villosa  to  be  endangered  with 
the  publication  of  this  rule. 

Summary  of  Comments  and 
Reconunendations 

In  the  February  15. 1991  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
relevant  to  a  final  decision  on  listing. 
The  public  comment  period  ended  on 
April  16, 1991.  Appropriate  State 


agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  general  public 
comment  was  published  in  the  "Maui 
News"  on  February  28. 1991.  and  in  "The 
Honolulu  Advertiser"  on  March  2, 1991. 
Two  letters  of  comment  were  received, 
one  from  the  Department  of  the  Navy, 
the  other  from  the  State  Executive 
Chambers;  both  offered  information 
which  has  been  incorporated  into  this 
final  rule,  but  neither  stated  support  for 
nor  opposition  to  the  listing  of  this 
species.  | 

Summary  of  Factors  Affecting  the 
Species  i 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Marsilea  villosa  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Acts  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1)  of 
the  Act.  The  fiveTactom  and  their 
application  to  Marsilea  villosa  Kaulf. 
(ihiihi)  are  as  follows: 

A.  The  Preserit  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Shading  and  competition  for  water  by 
naturalized,  exotic  plants  probably  are 
the  two  greatest  threats  affecting  this 
species.  This  threat  from  encroaching, 
competing  exotic  species  aiTects  all  the 
known  populations  ofthe  plant. 

Several  activities  promote  this 
invasion  by  alien  plant  species.  For 
example,  the  Koko  Head  population  has 
been  damaged  by  off-road  vehicles 
which  illegally  enter  the  area;  off-road 
vehicles  not  only  damage  or  destroy 
plants,  but  also  disturb  the  soil 
promoting  the  ingression  of  competing 
exotic  vegetation.  While  this  population 
has  been  partially  fenced  through  a 
management  agreement  between  the 
City  and  Coiuity  and  The  Nature 
Conservancy  of  Hawaii,  the  threat  of 
damage  from  vehicles  remains. 

Some  of  the  sites  that  once  supported 
this  plant  have  been  heavily  grazed  by 
cattle.  The  Lualualei  population  grows 
in  an  area  leased  to  private  concerns  for 
cattle  pastureland.  Grazing  and 
trampling  by  cattle  damage  or  destroy 
plants  and  allow  intrusion  by  exotic 
vegetation;  cattle  also  carry  seeds  of 
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exotic  species  into  the  area.  However, 
certain  benefits  to  the  Lualualei 
population  may  be  derived  from  the 
presence  of  the  cattle,  as  their  grazing 
on  the  exotic  vegetation  in  some 
respects  helps  to  control  it.  and  their 
trampling  develops  potholes  that  may 
increase  the  fern's  habitat.  The 
Lualualei  Naval  Reservation  is  wetter 
than  the  western  sides  of  Niihau  and 
Molokai,  thus  alien  plants  are  favored  at 
this  site.  On  Molokai  and  Niihau,  where 
exotic  vegetation  in  the  temporary 
ponds  is  less  abundant,  the  benefit  that 
the  fern  would  gain  from  the  removal  of 
competing  alien  plants  or  development 
of  additional  potholes  resulting  from 
grazing  would  not  outweigh  the  loss  of 
fern  from  trampling. 

Although  not  documented,  the 
Molokai  population  probably  is 
adversely  affected  by  the  axis  deer 
which  are  known  to  browse  in  the  area. 
Axis  deer  foot  prints  have  been  seen  in 
the  mud  at  this  site.  Cattle  graze  nearby, 
but  apparactly  not  on  the  site. 

Many  of  the  sites  that  once  supported 
the  fern  now  contain  sugar  cane  fields, 
industrial  parks,  housing  developments, 
and  pastures.  The  population  at  Barbers 
Point  has  been  replaced  by  an  industrial 
park  and  sugar  cane  fields;  urban  and 
resort  developments  also  are  proposed 
for  the  area.  The  Molokai  site  is  part  of 
a  large,  privately  owned  parcel  that  may 
be  considered  for  future  development. 
The  species  was  once  widespread  and 
could  be  discovered  at  additional  sites 
that  could  potentially  be  threatened  by 
urbanization. 

B.  OverutiJization  for  Commercial 
RecreatiomI,  Scientific,  or  Educational 
Purposes 

Not  known  to  be  a  factor,  but  a  small 
number  of  plants  have  been 
transplanted  into  private  gardens, 
aquaria,  or  fish  ponds,  and  specimens 
occasionally  are  collected  for  herbaria. 
The  species  is  attractive  and  could  be 
sought  by  collectors  of  aquatic  plants  or 
rare  plants.  Unrestricted  collecting  for 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity,  and 
would  seriously  impact  the  species. 
Disturbance  to  the  area  by  trampling 
would  promote  greater  ingress  by 
competing  exotic  species. 

C.  Disease  or  Predation 

Not  known  to  be  applicable. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

At  the  present  time,  no  State  laws  or 
existing  regulatory  mechanisms  protect 
Marsilea  villosa  or  prevent  its  further 


decline.  However,  Federal  listing 
automatically  invokes  listing  under 
Hawaii  State  law,  which  prohibits 
taking  and  encourages  conservation  by 
State  government  agencies.  Hawaii's 
Endangered  Species  Act  (HRS,  sect. 
195D-4(a))  states,  "Any  species  of 
wildlife  or  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  (Federal)  Endangered 
Species  Act  shall  be  deemed  to  be  an 
endangered  species  under  the  provisions 
of  this  chapter  •  •  • ."  Further,  the  State 
may  enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of^ndangered  species  (sect. 
195D-5(c)).  Funds  for  these  activities 
could  be  made  available  under  section  6 
of  the  Act  (State  Cooperative 
Agreements).  Listing  of  this  plant 
therefore  reinforces  and  supplements 
the  protection  available  to  the  species 
under  State  law.  The  Federal  Act  also 
offers  additional  protection  to  the 
species,  because  it  is  a  violation  of  the 
Act  for  any  person  to  remove,  cut,  dig 
up.  damage,  or  destroy  an  endangered 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of  any 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law.  It  rs  also  a  Federal  offense 
to  remove  and  reduce  to  possession  the 
plant  from  any  area  under  Federal 
jurisdiction,  or  to  maliciously  damage  or 
destroy  the  plant  in  any  such  area. 
Listing  under  the  Act  will  augment  State 
and  private  conservation  measures  for 
this  species  by  providing  for  habitat 
protection  through  section  7  and 
recovery  planning. 

E.  Other  Natural  orManmade  Factors 
Affecting  its  Continued  Existence 

The  small  number  of  populations  and 
of  individual  plants  makes  the  species 
more  vulnerable  to  certain  threats  such 
as  stochastic  events.  A  single  man- 
caused  or  natural  environmental 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  of  this 
species.  The  Koko  Head  population  has 
suffered  localized  damage  from 
campfires,  and  fire  remains  a  potential 
threat. 

The  Service  has  carefully  assessed  the 
best  scientiHc  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
fmal.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Marsilea 
villosa  as  endangered.  The  three 
remaining  populations  face  threats  from 
the  encroachment  and  competition  from 
exotic  species  of  plants,  damage  from 
off-road  vehicles,  and  grazing  and 


trampling  by  domestic  cattle. 
Urbanization  and  fires  remain  as 
potential  threats.  Because  this  species  is 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range,  it  fits 
the  defmition  of  endangered  as  defined    . 
in  the  Act.  Critical  habitat  is  not  being 
designated  for  this  plant  for  the  reasons   . 
discussed  in  the  "Critical  Habitat" 
section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
paident  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  Such 
a  determination  would  result  in  no 
known  benefit  to  the  species.  Two  of  the 
three  known  populations  grow  on  City 
and  County  or  Federal  land;  government 
agencies  and  the  private  |and  owner  can 
be  alerted  to  the  presence  of  the  plant 
without  the  publication  of  critical 
habitat  descriptions  and  maps.  The 
publication  of  descriptions  and  maps 
required  when  critical  habitat  is 
designated  would  highlight  the  last 
known  sites  for  this  species  and  may 
result  in  increased  threats  of  vandalism 
or  take.  As  noted  under  factor  "B, " 
Marsilea  villosa  is  an  attractive  plant 
and  live  specimens  would  be  of  interest 
to  researchers,  curiosity  seekers,  or 
collectors  of  rare  or  aquatic  plants.  All 
involved  parties  and  thje  landowners 
have  been  notified  of  the  general - 
location  and  importance  of  protecting 
the  habitat  of  this  species.  Protection  of 
the  habitat  will  be  addressed  through 
the  recovery  process  and  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for 
Marsilea  villosa  is  not  prudent  at  this 
time,  because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  this  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
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State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  One  of  the  populations  of  , 
Marsilea  is  located  on  the  Lualualei 
Naval  Reservation  in  an  area  presently 
leased  as  pasture.  The  Department  of 
the  Navy  will  need  to  consult  with  the 
Service  regarding  this  activity. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plants.  With  respect  to 
Marsilea  villosa  ail  trade  prohibitions  of 
section  9(a)(2)  of  the  Act.  implemented 
by  50  CFR  17.61  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export; 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  this  species 
in  interstate  or  foreign  commerce;  or  to 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage  or  destroy  listed 
plants  on  dViy  other  area  in  knowing 


violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act  as 
amended,  prohibits  the  removal  and 
reduction  to  possession  as  well  as  the 
malicious  damage  or  destruction  of 
endangered  plant  species  in  areas  under 
Federal  jurisdiction.  This  provision 
applies  to  the  population  of  Marsilea 
villosa  growing  in  the  Laulualei  Naval 
reservation. 

Requests  for  copies  of  the  regulations 
on  plants  and  irKjuiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432-ARLSQ,  Arlington, 
Virginia  22203-3507  (703/358-2104  or 
FTS  921-2232;  FAX  703/358-2281). 

National  Environmeotal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defmed  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  coimection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  and 
Transportation  Regulation  Promulgation. 

PART  17-{AMENDE0] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  US.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  a  new 
family  "Marsileaceae-Pepperwort 
family."  in  alphabetical  order,  to  the  List 
of  Endangered  and  Threatened  Plants: 

§  17.12    EfMtengered  and  ttweatened 
plants. 

•         •        *        •        * 

(h)  *  •  * 
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opOCiGS 


Scientific  name 


Common  name 


Historic  range    ' 


Status         When  listed        'l!'}!^}, 


habitat 


Special 
rules 


Marsileaceae — Pepperwort  family: 

Marsilea  ytlosa 'Ihi'ihi.. 


U.S.A.  (HI). 


474 


NA 


NA 


Dated:  June  2. 1992. 
Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  92-14229  Filed  6-19-92;  8:45  am] 
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DEPARTMEffT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  320 
[Docket  No.  S»-025F] 
RIN  0583-AA43 

Additional  Curing  Methods  for 
Destroying  Trictiinae 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
which  concern  processing  oval 
(flattened)  sausage  and  dry-cured  ham 
and  port  shoulders  to  destroy  trichinae 
(Trichinelia  spiralis  larvae)  which  may 
be  encysted  in  the  pork  meat 
component,  as  follows:  a  footnote  in 
Method  No.  6  for  sausages  has  been 
amended  to  change  the  manner  of 
determining  the  drying  time  for  flattened 
sausages;  a  preface  to  the  ham  methods 
has  been  added  to  assure  uniform 
calculation  of  processing  days:  Method 
No.  1  for  dry-cured  hams  has  been 
amended  to  permit  additional 
combinations  of  drying  times  and 
temperatures  already  permitted  in 
Method  No.  3;  Method  No.  2  for  dry- 
cured  hams  has  been  removed,  since  it 
is  no  longer  used.  Method  No.  3  for  dry- 
cured  hams  has  been  extensively 
amended  to  accommodate  some 
traditional  processing  methods,  to 
remove  the  permission  to  pump  these 
hams,  and  to  provide  greater  safety. 
Method  No.  4  is  being  published  as  a 
new  trichina  destruction  provision  for 
ham  which  would  permit  establishments 
to  substitute  potassium  chloride  for  salt 
in  the  curing  mixture  based  on  data 
which  substantiates  that  particular 
curing  mixture.  In  addition,  the  Agency 
is  amending  the  regulations  in  response 
to  petitions  to  provide  additional 
trichina  destruction  methods  for  dry 
sausage  and  dry-cured  ham.  These 
methods  consist  of  one  trichina 
destruction  method  for  two  size  ranges 
of  dry  sausage  and  two  trichina 
destruction  methods  for  dry-cured  ham. 
Finally,  a  few  nonsubstantive  changes 
have  been  made  for  clarity. 
EFFECTIVE  DATE:  July  22,  1992.  The      ^ 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  22. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Smith.  Director.  Processed 
Products  Inspection  Division,  Science  & 
Technology.  Food  Safety  and  Inspection 


Service.  U.S.  Department  of  Agriculture, 
Washington.  DC  20250  (202)  720-3840. 
SUPPLfMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12291.  and  has  been  determined  to  be 
not  a  "major  rule."  It  would  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more:  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA) 
from  imposing  any  ingredient 
reqifirements  or  requirements  with 
respect  to  the  operations  ef  any 
establishment  at  which  inspection  is 
provided  under  title  I  of  the  FMIA  which 
are  in  addition  to.  or  different  than,  the 
requirements  of  the  FMIA.  States  and 
local  jurisdictions,  may.  however, 
exercise  concurrent  jurisdiction  over 
meat  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat 
products  that  are  misbranded  or 
adulterated  under  the  FMIA.  or.  in  the 
case  of  their  entry  into  the  United 
States.  Under  the  FMIA.  states  that 
maintain  meat  inspection  programs  must 
impose  requirernents  on  State  inspected 
products  and  es^tablishments  that  are  at 
least  equal  to  those  required  under  the 
FMIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State  inspected  products  and 
establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect,  and  there  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule.  However,  the  administrative 
procedures  specified  in  9  CFR  306.5  must 
be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601).  Approximately  480  establishments 


are  producing  dry  sausage  and/or  dry- 
cured  hams,  a  majority  of  which  are 
small  businesses.  The  Federal  meat 
inspection  regulations  require  that 
processed  pork  products  be  treated  to 
destroy  trichinae  by  one  of  several 
prescribed  methods.  This  final  rule 
provides  three  additional  methods  of 
treatment  to  destroy  trichinae  in  certain 
cured  pork  products,  as  petitioned  for  by 
pork  producers  and.  thus,  gives  pork 
producers  additional  flexibility  in 
choosing  a  destruction  method.  Use  of 
one  of  these  additional  methods  in  lieu 
of  one  of  the  methods  currently 
prescribed  is  voluntary.  Some  country 
ham  producers  may  have  to  change  their 
processes  slightly  or  make  a  minimal 
investment  in  equipment  amounting  to 
several  hundred  dollars.  The  Agency 
has  determined  that  this  is  not  a 
significant  impact  on  these  small 
producers.  The  amendment  to  Method 
No.  1  and  the  requirement  for  oval 
sausages  were  requested  by  processors 
and  are  voluntary,  so  they  have  a 
negligible  effect  on  the  industry.  The 
amendment  to  Method  No.  3  now 
accommodates  some  traditional 
processing  procedures  such  as  bag 
curing  and  it  addresses  the  use  of 
ambient  temperature  for  drying,  thus 
giving  processors  clearer  and  more 
flexible  instructions  for  these  uses. 
However,  the  amended  Method  No.  3 
removes  drying  times  at  temperatures 
below  75  °F  because  research  showed 
them  to  be  inadequate  for  the  times 
tested;  this  will  affect  10  to  109 
establishments  that  in  1985  reported 
using  a  drying  temperature  less  than  75 
°F  and  may  affect  another  7 
establishments  reported  to  be  using 
temperatures  less  than  75  °F  in 
combination  with  higher  temperatures. 
Method  No.  4.  permitting  the  use  of 
potassium  chloride,  is  another 
additional  method.  It  does  not  preclude 
any  present  method,  can  be  used  with 
simple  technology,  and  partially 
answers  a  few  complaints  that 
processors  receive  concerning  the 
sodium  content  of  their  products.  It  has 
a  negligible  effect  on  small  entities.  The 
brine  concentration  analysis  required  by 
Methods  5  and  6  for  dry-cured  hams  will 
cost  approximately  $15  to  $30  for  each 
composite  sample.  The  approximate 
cost  would  be  $360  initially  and  $30  per 
quarter  thereafter.  However,  these 
methods  and  the  included  tests  are  only 
alternatives  to  the  methods  now  j 

available  and  permit  the  application  ol 
less  salt  if  a  higher  percentage  is 
absorbed,  resulting  ultimately  in  an 
equivalent  amount  of  salt  in  the  meat. 
Hence,  the  end  product  test  (for  brine 
concentration)  is  needed  rather  than  the 
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more  traditional  composition 
requirement  of  percent  salt 


Paperwork  Requirements 

This  rule  requires  dry-cured  ham 
, manufacturers  wishing  to  utilize 
methods  5  and  6  to  have  a  process 
control  program  to  monitor  and  control 
the  internal  brine  concentrations,  the 
minimum  drying  times  and 
temperatures,  and  the  minimum  total 
processing  times  of  the  hams.  The 
process  oontrol  program  must  be  filed  in 
the  establishment  and  available  for 
review  by  program  employees.  The 
manufacturer  is  required  to  use  an  FSIS 
accredited  laboratory,  under  the 
provisions  of  9  CFR  31&21,  to  conduct 
analyses  for  salt  and  water  content  for 
each  production  lot  tested.  The 
manufacturer  will  then  use  the 
laboratory  results  to  perform  a 
calculation  to  ensure  that  the  internal 
brine  concentration,  a  measure  of  the 
amount  of  salt  in  the  product  in  relation 
to  the  water,  is  at  least  6  percent.  FSIS 
has  determined  that  a  minimum  brine 
concentration  of  6  percent  provides 
enough  salt  to  destroy  any  trichinae 
present  in  the  product.  The  laboratory 
results  and  the  results  of  the 
calculations  must  be  filed  as  part  of  the 
process  control  program.  Thesie 
recordkeeping  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  control  number 
0583-0065.  I 

Background 

Tn'chinella  spiralis  or  "trichina"  is  a 
parasitic  worm  that  causes  the  disease 
trichinosis  in  virtually  all  warm-blooded 
animals.  The  most  common  way  for 
humans  to  acquire  trichinosis  is  to 
ingest  undercooked  pork  infested  with 
trichina  cysts.  Trichinosis  resulting  from 
pork  consumption  is  far  less  prevalent 
today  than  in  the  past  in  part  because 
USDA  requires  that  all  pork  in  ready-to- 
eat  products  be  either  tested  for 
trichinae  or  treated  to  destroy  or 
inactivate  trichinae. 

Since  the  early  part  of  this  century. 
USDA  has  required  manufacturers  of 
ready-to-eat  pork  products  to  treat  them 
for  trichinae  with  one  of  several 
prescribed  methods.  Trichina  cysts  can 
be  killed  by  heat  and  they  can  also  be 
killed  by  sufficient  freezing,  salting, 
drying,  and  aging.  Although  most  ready- 
to-eat  pork  products  on  the  market  are 
cooked,  some  are  made  safe  to  eat  by 
freezing  and  others  by  a  combination  of 
salting,  drying,  and  aging. 

On  March  10, 1983,  FSIS  published  a 
proposed  rule  in  the  Federal  Register  (48 
FR  10065)  to  permit  additional  trichina 
destruction  treatment  methods 
consisting  of  prescribed  times  and 


internal  product  temperatures  for 
freezing,  combinations  of  smoking 
temperature  and  drying  temperature  for 
processing  hams  and  pork  shoulders, 
and  alternate  sausage  drying  times 
based  on  salt  content,  sausage  diameter, 
and  fermentation  or  smoking 
temperature  and  time.  The  final  rule  was 
published  on  February  7, 1985  (50  FR 
5226)  and  became  effective  on  August  6, 
1985.  On  that  effective  date,  all  trichina 
destruction  methods  not  in  the 
regulations  were  rescinded.  Many  small 
country  ham  manufacturers  objected  to 
the  final  rule.  They  asserted  that  they 
were  using  time-tested  methods  and  that 
there  was  no  history  or  illness 
associated  with  their  product.  FSIS 
considered  these  claims  to  have  merit 
and  published  a  partial  waiver  of  the 
final  rule  on  June  18. 1985  (50  FR  25202). 

Subsequently,  FSIS  worked  with  other 
USDA  scientists  to  develop  a  general 
research  protocol  for  gathering 
information  about  the  mechanism  of 
killing  trichinae  by  curing.  The  research 
was  conducted  at  Texas  A  &  M. 

As  a  result  of  this  research,  a  proposal 
was  published  on  April  20, 1989  (54  FR 
15946).  That  proposal,  finalized  here, 
changed  the  present  Method  No.  3  of 
producing  dry-cured  hams  and  pork 
shoulders  In  a  number  of  ways.  The 
regulation  prescribing  the  method  is 
now  divided  into  paragraphs  according 
to  the  different  stages  of  processing.  A 
minimum  percentage  of  salt  content  is 
specified  for  the  curing  mixture.  The 
regulation  does  not  specify  an  amount  of 
salt  in  relation  to  the  amount  of  meat, 
except  in  the  case  of  the  bag  cure.  (A 
bag  cure  is  the  wrapping  of  a  ham  and 
all  of  its  cure  in  kraft  paper  and  hanging 
it  individually).  There  are  now 
mandatory  cure  contact  times  and  total 
curing  times.  For  the  first  time,  the  bag 
cure  is  specifically  recognized  and 
accepted.  Also,  in  recognition  of  the 
actual  practices  in  the  production  of 
country  ham,  the  regulation  provides 
three  different  schedules  of  drying  times, 
depending  on  whether  the  establishment 
elects  to  (1)  dry  the  product  in  a 
temperature  controlled  room,  (2)  not 
control  the  room  temperature,  but 
monitor  it  and  alter  the  drying  times 
accordingly,  or  (3)  ignore  the 
temperature  and  operate  solely  by  the 
calendar.  For  all  establishments  which 
operate  on  the  basis  of  drying 
temperature,  whether  controlled  or  not, 
the  most  significaiU  change  is  the 
removal  from  the  drying  time/ 
temperature  table  of  all  temperatures 
below  75  *F.  This  came  about  as  a  result 
of  the  Texas  A  &  M  research  which 
showed  that  lower  temperatures  were 
less  effective  than  originally  thought. 


Although  the  changes  to  Method  No.  3 
are  the  most  important  part  of  the  1989 
proposal,  there  are  several  other 
changes  as  well.  Method  No.  2  is 
rescinded  because  it  is  no  longer  used; 
the  drying  requirements  for  oval 
sausages  are  eased,  based  on  the 
application  of  basic  physical  principles 
and  data  submitted  by  a  manufacturer, 
and  Method  No.  4  is  established  to 
permit  manufacturers  to  substitute 
potassium  chloride  for  salt  (sodium 
chloride)  in  the  curing  mixture  based  on 
data  substantiating  that  particular 
process. 

While  the  research  that  served  as  the 
basis  for  the  1989  proposal  was  being 
conducted,  three  manufacturers 
petitioned  the  Agency  for  amendments 
to  the  trichina  regulations,  asking  for 
additional  treatment  methods.  In 
response  to  the  Agency's  replies,  the 
manufacturers  sponsored  additional 
research  at  two  State  universities.  These 
projects  were  not  completed  until  after 
the  publication  of  the  1989  proposal  and, 
thus,  were  not  included  in  that 
publication.  They  were  completed  soon 
afterward  and  were  the  basis  for  three 
new  proposed  methods  published  on 
January  7, 1991  (56  FR  503).  One  of  the 
new  methods  was  for  dry  sausage  and 
two  were  for  prosciutto-type  dry-cured 
hams.  That  proposal  also  contained  a 
cautionary  statement  at  the  beginning  of 
§  318.10(c)  advising  processors  that 
these  following  treatments,  while 
adequate  for  killing  trichinae,  may  not 
be  rigorous  enough  to  kill  pathogenic 
bacteria. 

Discussion  of  Comments 

FSIS  received  14  comments  on  the 
proposed  rule  for  processing  country 
hams  and  4  comments  on  the  proposed 
rule  for  processing  prosciutto  and  dry 
sausage.  The  comments  and  responses 
are  listed  below,  first  on  the  proposed 
cautionary  statement  and  then  in  order 
of  occurrence  of  the  relevant  provisions 
in  the  final  rule. 

The  Cautionary  Statement  « 

Two  representatives  of  industry 
associations  commented  extensively 
against  the  proposed  cautionary 
statement.  Both  disagreed  with  the 
background  statement  "that  some 
manufacturers  may  not  recognize  that 
the  trichina  treatment  does  not  preclude 
adulteration  by  bacterial  pathogens." 
The  first  comment  stated  that  including 
the  cautionary  statement  seemed  to 
assume  widespread  ignorance 
throughout  the  industry  regarding  the 
control  of  trichinae  versus  control  of 
pathogenic  bacteria.  The  commenter 
emphatically  did  not  agree. 
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Another  point  was  that  the  American 
Meat  Institute  pubHcation  Good 
Manufacturing  Practices:  Fermented  Dry 
and  Semi-dry  Sausages  has  resulted  in 
the  production  of  safe  products  free 
from  adulteration  caused  by  pathogenic 
bacteria,  hence  no  cautionary  statement 
is  needed. 

A  third  point  was  that  the  incidences 
cited  by  FSIS  as  evidence  for  the 
necessity  of  the  cautionary  statement 
were  insufficient  and  probably  two  of 
them  were  caused  by  post-processing 
contamination. 

A  fourth  point  was  that  FSIS  has 
ample  regulatory  authority  to  proceed 
against  products  adulterated  by 
bacterial  pathogens. 

The  Agency  agrees  that  the 
cautionary  statement,  on  balance,  is 
best  removed  from  the  trichinae  control 
section  of  the  regulations  as  essentially 
irrelevant  to  the  control  of  trichinae. 
Since  the  statement  is  being  removed, 
and  the  microbiological  concerns  are 
addressed  in  present  rules  and  will  be 
further  addressed  in  future  rules  as 
needs  require,  the  other  points  need  not 
be  addressed  here,  except  to  state  that 
the  statement  was  intended  to  be 
helpful,  not  to  im.ply  widespread 
ignorance  on  the  part  of  industry. 

Comment  on  Sausage  Treatment 
Methods 

There  was  one  comment  by  a 
representative  of  a  professional 
association  on  the  proposed  sausage 
treatment  method  (Method  No.  7).  The 
commenter's  primar>'  concern  was  that 
the  proposal  used  chamber  temperature 
rather  than  internal  product 
temperature.  The  commenter  stated  that, 
because  sausages  often  contain  meat 
from  the  diaphragm  and  masseter 
muscles  (sites  most  likely  to  contain 
large  numbers  of  trichina  cysts  in 
heavily  infected  pigs),  process  control  is 
important. 

The  Agency  agrees  with  the 
commenter's  concerns  and  voiced  the 
same  concern  when  the  validation 
protocol  was  first  proposed  by  the 
manufacturer.  The  Agency  was 
concerned  that  product  internal 
temperature  and  room  temperature 
would  not  be  correlated.  However,  the 
petitioner  addressed  the  Agency's 
concerns,  and  the  data  showed  that 
room  temperature  was  sufficiently 
related  to  internal  product  temperature 
to  allow  determination  of  the 
destruction  of  all  trichinae  in  heavily 
infected  pork. 

The  Agency  also  reorganized  the 
holding  times  and  temperatures  so  that, 
for  clarity,  they  are  all  included  in  the 
tables. 


Comments  on  Ham  and  Pork  Shoulder 
Methods 

One  commenter  questioned  whether 
any  new  treatment  methods  were 
needed  for  country  ham.  He  stated  that 
there  should  be  no  trichina  treatment 
requirement  for  country  hams  because 
they  are  generally  cooked  before  eating. 

The  Agency  disagrees  with  the 
comment;  the  requirement  for  treating 
all  dry-cured  hams,  including  country 
hams,  for  trichina  destruction  was  fully 
promulgated  as  a  part  of  the  dry-cured 
ham  standard  in  §  319.106,  in  response 
to  an  industry  petition.  Furthermore, 
there  is  considerable  evidence  that  some 
consumers  eat  country  ham  without  any 
cooking  either  as  a  common  practice  or 
as  low  cost  alternative  to  prosciutto. 

The  same  comment  further  asserted 
that  there  was  no  epidemiological  data 
to  support  the  need  for  trichina 
treatment  of  country  hams,  and  he  noted 
that  of  the  over  100  country  ham 
processes  that  FSIS  reviewed,  only  2 
were  found  to  be  unacceptable.  His" 
apparent  conclusion  is  that  the  present 
system  works  and  no  change  is  needed. 

The  Agency  disagrees  with  the 
comment's  premises.  The  commenter  is 
correct  in  that  only  two  processes  were 
considered  unacceptable;  however,  a 
number  of  the  others  were  borderline  on 
acceptability  and  suggestions  were 
made  to  improve  the  process  safety.  The 
exercise  demonstrated  that  a  system  of 
informal  approvals  based  on  limited 
research  data  is  error-prone  and  is 
unacceptable. 

One  commenter  recommended  that 
processors  be  permitted  to  continue 
using  the  180  day  ambient  temperature 
process  inferred  from  the  now  rescinded 
MPI  Bulletin  742.  Another  commenter 
further  recommended  withdrawing  the 
proposal  and  permit  processors  to 
continue  to  use  all  the  times  and 
temperature  in  MPI  Bulletin  742. 

The  Agency  disagrees.  The  MPI 
Bulletin  was  shown  to  have  had  errors 
which  were  corrected  in  the  1985  final 
rule;  those  errors  consisted  of 
vagueness,  requiring  too  short  a  drying 
time  for  the  lower  drying  temperatures 
and  the  inference  of  a  permitted  180  day, 
ambient  temperature  process  provision. 
This  rule  further  refines  the  times  and 
temperatures  in  that  bulletin  which  was 
rescinded  in  1985. 

Two  comments  from  country  ham 
processing  associations  recommended 
that  FSIS  conduct  further  research 
before  proceeding  with  final  rulemaking. 
One  recommended  that  all  present 
procedures  be  permitted  until  definitive^ 
testing  can  be  accomplished. 

The  Agency  sympathizes  with  the 
desire  for  definitive  testing;  however,  it 


is  impractical.  The  Agency  has  reviewed 
the  testing  results  and  information  on 
which  this  rule  is  based,  and  has 
determined  that  it  is  sufficient  to 
objectively  establish  the  safety  of  this 
rule. 

Two  comments  from  country  ham 
processor  associations  were  on  the 
adequacy  of  the  research  conducted  at 
Texas  A  &  M.  One  commented  that  the 
researchers  did  not  consider  the  effect 
of  percent  salt  in  the  curing  mixture  and 
expressed  the  belief  that  the  percent  salt 
in  the  mixture  has  a  direct  effect  on 
trichina  death.  The  other  commenter 
said  that  the  Texas  A  &  M  research  used 
only  three  temperatures,  instead  of  the 
full  range  of  temperatures  in  MPI 
Bulletin  742. 

The  Texas  A  &  M  research  addressed 
all  of  the  variables  necessary  to 
construct  this  processing  rule;  additional 
variables,  such  as  those  suggested  by 
the  commenter,  did  not  appear  to  be 
justified  by  the  additional  expense 
necessary  to  establish  their  validity.  The 
Agency  chose  three  temperatures  to 
confirm  (or  refute)  the  time-temperature 
table  in  Method  No.  3  (which  was  an 
amendment  of  the  table  in  MPI  Bulletin 
742);  additional  temperatures  would 
have  been  useful  but  not  cost  effective. 
The  times  and  temperatures  in  the  MPI 
Bulletin  were  not  based  on  research  on 
each  temperature,  instead  they  were 
based  on  several  temperatures  and 
times  and  the  intermediate  times  and 
temperatures  were  interpolated 
according  to  acceptable  scientific 
methods.  Further,  research  subsequent 
to  the  publication  of  MPI  Bulletin  742 
showed  the  times  at  lower  temperatures 
were  not  sufficient  for  safety;  therefore, 
these  were  increased  in  Method  No.  3. 
Because  the  Texas  A  &  M  research 
showed  that  the  Method  No.  3  time  for 
50  "F  was  inadequate,  it  is  being 
removed  with  this  amendment.  Post- 
Texas  A  &  M  research  has  indicated 
that  at  50T,  approximately  150  days  are 
required  to  kill  trinchinal  cysts.  With  the 
submission  of  more  data  based  on  more 
research,  this  temperature  can  possibly 
be  reinstituted  into  Method  No.  3  with 
an  appropriate  amount  of  drying  time. 

Three  commenters  recommended 
removing  the  option  of  brine  injection 
for  Method  No.  3. 

The  Agency  included  the  brine 
injection  option  since  it  was  permitted, 
but  not  mandated,  in  Method  No.  1  and 
to  provide  fiexibility  to  processors  who 
may  wish  to  use  that  option.  However, 
since  the  standard  of  identity  in 
§  319.106  prohibits  brine  injection, 
permitting  it  in  Method  No.  3  has  caused 
some  confusion  among  processors  and 
the  public.  Few  or  no  processors  use 
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that  option  and  the  Agency  received  no 
comment  against  removing  Method  No. 

2  in  which  brine  injection  is  mandated. 
Therefore,  the  Agency  is  amending  the 
proposed  Method  No.  3  by  removing  the 
brine  injection  option.  Processors  who 
may  wish  to  use  brine  injection  for  a  dry 
salt  cured  ham  can  still  use  that  option 
in  Method  No.  1. 

Four  commenters  proposed  that  Xhe 
equalization  temperature  of  Method__No. 

3  for  hams  and  pork  shoulder  picnics  be 
raised  from  a  maximum  of  55  °F  to    I 
maximum  of  65  °F.  The  rationale  for! 
their  proposal  was  that  their  equipment 
does  not  operate  as  efficiently  at  55  °F. 

The  Agency  proposed  the  55  °F  limit 
as  a  maximum  temperature  to  restrict 
potential  pathogenic  bacterial  growth. 
Since  the  proposal,  additional 
information  has  become  available  to 
better  judge  the  effect  of  a  higher 
temperature.  The  Agricultural  Research 
Service  (ARS)  has  developed  a 
computer  modeling  program  to  better 
estimate  the  potential  growth  of  various 
pathogens  under  different  conditions  of 
temperature,  salt,  acidity,  atmosphere, 
and  nitrite  content.  Using  that  modeling 
program,  the  Agency  has  determined 
that  55  °F  is  indeed  safer  than  65  T, 
however,  the  lag  and  generation  times  at 
60  T  are  so  long  that  the  potential  for 
growth  on  a  dry-cured  ham  at  60  T  is 
small.  Accordingly,  the  Agency  is 
amending  the  proposed  equalization 
temperature  from  a  maximum  of  55  °F  to 
a  maximum  of  60  °F. 

There  were  four  comments  on  the 
proposed  Table  5  in  Method  No.  3.  One 
commenter  proposed  60  T,  instead  of  75 
°F,  as  the  minimum  temperature  for  that 
table. 

The  Agency  agrees  that  60  °F  can  be  a 
minimum  drying  temperature  under 
some  circumstances,  since  subsequent 
research  done  on  prosciutto  ham 
processing  has  shown  that  a  150  day 
drying  period  can  be  safe.  However,  at 
this  time  the  use  of  lower  drying 
temperatures  is  predicated  upon  careful 
control  of  the  internal  brine 
concentration.  Therefore,  processors 
wishing  to  use  lower  drying 
temperatures  can  use  Method  No.  5. 

A  commenter  asked  for  clariRcation 
as  to  whether  processors  using  ambient 
temperature  drying  and  temperature 
recorders,  as  permitted  in  Method  No.  3 
for  hams  and  pork  shoulder  picnics, 
could  release  product  before  August  31. 

The  answer  is  yes.  The  fmal  rule  is 
specific:  Processors  can  use  any  of  three 
procedures  for  drying,  and  the  last  two 
of  these  procedures  use  uncontrolled  or 
ambient  temperatures.  The  last  drying 
procedure  requires  no  temperature 
monitoring  and  permits  the  processor  to 
dry  by  the  calendar  but  product  may  not 


be  released  before  August  31.  The  other 
ambient  temperature  drying  procedure 
requires  monitoring  the  internal  product 
temperature  but  permits  release  when 
the  time-temperature  requirements  of 
Table  5  are  attained;  they  may  be  at  any 
time  during  the  year. 

A  commenter  recommended  allowing 
temperature  combinations  to  be  used 
without  extending  the  requirement  to  1.5 
times  the  number  of  days  that  are 
otherwise  required. 

The  use  of  these  temperature 
combinations  permits  processors  greater 
flexibility  than  does  the  present  rule,  in 
that  it  permits  permutations  of  more 
than  two  temperatures  and  does  not 
require  the  processor  to  begin  with  the 
higher  temperature  as  Table  6  did. 
Although  the  trichina  death  studies  have 
been  done  with  constant  temperatures, 
the  use  of  permutations  of  temperatures 
(and  their  associated  times),  in  the 
former  Table  6  and  in  the  provision  of 
this  rule,  appears  warranted  since  the 
death  kinetics  follow  the  law  of  mass 
action  (rate  =  time  X  Temperature  X 
concentration).  However,  because  the 
trichina  death  kinetics  of  temperature 
permutations  have  not  been  researched, 
the  Agency  increased  the  permutated 
time  by  1.5  to  add  a  conservative 
amount  of  safety  margin.  It  may  well  be 
that  some  or  all  of  the  added  safely 
margin  is  unneeded.  However,  until 
research  shows  that  to  be  true,  the 
Agency  will  retain  the  safety  margin. 
Therefore,  the  final  rule  contains  the 
added  time. 

Two  commenters  objected  to  requiring 
the  entire  months  of  June,  July,  and 
August  for  drying  hams  by  a  non- 
monitored  ambient  temperature 
procedure  as  is  permitted  in  Method  No. 
3  for  hams  and  pork  shoulder  picnics. 
One  commenter  believed  it  was  more 
drying  time  than  needed  and  the  other 
claimed  it  unfairly  restricts  business. 
Neither  comment  was  accompanied  by 
substantiating  evidence  that  less  drying 
time  at  ambient  temperature  is  needed. 

The  Agency  disagrees  with  the 
comments;  the  Agency  carefully 
reviewed  and  evaluated  the  available 
data  on  trichina  destruction  and 
weather  in  country  ham  processing 
areas  and  proposed  a  method  which 
seemed  to  be  both  safe  and  in 
accordance  with  traditional  procedures. 
No  procedure  that  is  required  for  public 
safety  can  be  reasonably  claimed  to 
unfairly  restrict  business.  Those 
processors  who  wish  to  release  their 
hams  sooner,  but  not  use  a  controlled 
temperature  drying  chamber,  can  use 
the  option  of  recording  the  hams' 
internal  temperatures. 

One  commenter  decried  the  use  of 
potassium  chloride  (KCl)  for  personal 


health  reasons.  The  commenter  is 
sensitive  to  excessive  potassium  and 
claimed  that  restaurants  list  the  hams 
only  as  salt  cured  and  not  KQ  cured. 

The  Agency  is  aware  of  the  issue  to 
which  the  comment  refers,  but,  due  to 
limited  resources,  relies  on  local  health 
authorities  for  the  accurate  labeling  of 
restaurant  food.  The  Agency  will  notify 
local  health  authorities  that  dry-cured 
hams  with  high  levels  of  potassium  may 
appear  on  the  market.  The  local 
authorities  in  turn  should  inform  retail 
purveyors  that  they  have  a  duty  to 
convey  that  information  to  their 
customers. 

One  commenter  cautioned  that  his 
experiments  had  shown  an  adverse 
flavor  may  occur  from  using  50  percent 
KCl. 

The  Agency  has  taken  no  position  on 
the  flavor  of  Country  Hams  since  there 
is  a  wide  range  of  organoleptic  quality 
among  the  various  processors.  It  may  be 
that  consumers  of  these  hams  will  reject 
KCl  cured  hams  or  may  prefer  them.  In 
any  case  the  Agency  has  determined 
that  the  use  of  KCl  is  safe  with  respect 
to  trichina  safety.  Also,  the  Agency  is 
permitting  a  maximum  of  50  percent  KCl 
substitution;  processors  have  the  option 
of  using  less  and  adjusting  their  curing 
ingredients  to  achieve  a  product  desired 
by  their  consumers. 

A  meat  scientist  asked,  concerning 
Method  No.  4,  if  the  ionic  concentration 
of  sodium  chloride  (NaCI)  and  KCl 
would  be  used  or  the  actual  salt 
penetration  rate. 

The  answer  is  that  the  control  on 
NaCi  and  KCl  was  based  on  the  control 
used  in  the  experiment  which  was  the 
physical  weight  of  the  compound 
applied  to  the  meat.  Therefore,  neither 
ionic  concentration  nor  salt  penetration 
was  used  because  these  are  based  on 
the  amount  of  salt  taken  up  by  the  meat. 
In  addition,  this  control  is  easier  to 
administer  and  regulate. 

FSIS  received  five  comments 
regarding  the  curing  times  proposed  for 
Method  No.  4  for  hams  and  pork 
shoulder  picnics,  permitting  the 
substitution  of  potassium  chloride  (KCl) 
for  up  to  half  the  required  salt  (sodium 
chloride — NaCl).  All  of  the  comments 
referred  to  North  Carolina  State 
research  that  showed  that  KCl  increased 
the  rate  of  cure  penetration;  thus,  a 
longer  curing  period  should  not  be 
required.  Three  of  the  comments  also 
recommended  prescribing  only  two 
overhauls  (three  applications),  not  the 
three  overhauls  the  researcher  used.  (An 
overhaul  is  the  turning  over  of  a  unit  of 
product  for  the  application  of  additional 
cure). 


27874 


Federal  Regiitar  /  Vol.  57.  No.  120  /  Monday.  June  22.  1992  /  Rulea  and  Regulations 


FSIS  proposed  the  same  procedure 
used  by  the  North  Carohna  researcher. 
This  was  done  because  the  research 
showed  only  that  a  procedure  using  KCl 
was  effective  by  the  end  of  the  process 
in  destroying  trichinae,  but  not  that  the 
rate  of  destruction  was  equivalent  to 
that  of  NaCl.  However,  gince  the 
publication  of  the  proposal  the 
researcher  has  performed  more 
research,  and  supplied  more  data  so  that 
with  that  additional  information,  FSIS  is 
now  amending  Method  No.  4  to  permit 
two  or  three  overhauls. 

A  researcher  commented  that  Method 
No.  4  ought  to  permit  soaking  to  remove 
excess  cure  from  hams  after  the  curing 
period  instead  of  only  rinsing  with  tap 
water.  He  noted  that  since  Method  No.  1 
permits  soaking,  some  processors  prefer 
that  to  rinsing. 

The  Agency  disagrees  because  no 
supporting  evidence  was  submitted  to 
demonstrate  that  soaking  did  not  result 
in  a  lower  brine  concentration.  Indeed, 
the  Agency  notes  that  the  researcher's 
latest  report,  submitted  this  May,  was 
based  on  rinsing  with  tap  water,  not 
soaking.  The  Agency  is  willing  to  review 
data  which  shows  that  soaking  yields  an 
equally  safe  product. 

A  commenter  asked  how  the  low 
temperature  long  time  drying  procedures 
used  by  traditional  prosciutto 
manufacturers  will  be  accommodated. 

At  the  time  the  first  proposal  was 
published,  there  was  no  provision  for 
the  long  time  low  temperature  drying 
used  by  traditional  prosciutto 
manufacturers,  however,  there  was 
research  underway  to  validate  those 
procedures.  That  research  has  been 
completed,  and  a  proposal  covering 
these  type  processes  has  been  published 
and  is  incorporated  into  this  final  rule  as 
Method  No.  5. 

A  comment  was  received  on  the 
proposed  methods  Nos.  5  and  8  for  dry- 
cured  hams.  The  comment,  from  a  meat 
scientist,  questioned  the  need  for  8 
percent  brine  in  the  biceps  muscle,  since 
his  research  had  shown  trichina 
destruction  at  Iowct  brine 
concentrations,  and  the  Texas  A&M 
research  also  showed  trichina 
destruction  at  lower  brine 
concentrations,  than  Oiat  proposed  in 
these  two  methods. 

The  Agency  agrees  that  lower  brine 
concentrations  have  been  shown  to  be 
lethal  to  trichinae.  However,  these 
processes  were  developed  by  prosciutto 
manufacturers  whose  products  are 
generally  more  salty  than  country  hams. 
The  data  they  furnished  iiidicated  that 
at  the  times  and  temperatures  they 
wished  to  use.  the  6  percent  brine 
concentration  was  a  needed  processing 
factor.  At  any  rate,  for  these  processes, 


wi^  these  times  and  temperatures,  this 
is  the  only  supporting  data  that  the 
Agency  has. 

In  addition  to  the  changes  made 
pursuant  to  the  comments,  the  Agency  is 
making  a  few  nonsubstantive  changes 
for  clarity.  Therefore,  the  Agency  is 
amending  the  regulations  as  follows: 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  Parts  318 
and  320  of  the  Federal  meat  inspection 
regulations  as  set  forth  below. 

List  of  Subjects  in  9  CFR  FarU  318  and 
320 

Incorporation  by  reference.  Meat 
inspection. 

PART  318— ENTRY  INTO  OFRCIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  for  part  318  continues 
to  read  as  follows: 

Authority:  7  U.S.C.  45a  1901-1906;  21  U.S.C 
601-695;  7  CFR  2.17,  2.55. 

2.  In  5  318.10,  paragraph  (c)(3)(i)  i» 
amended  by  revising  the  text  of  footnote 
1  to  Table  3A  and  adding  a  new  method 
No.  7,  and  paragraph  (c)(3Miv)  is  revised 
to  read  as  follows: 

§318.10    Pr«scrtt>«d  treatment  of  porti  and 
products  containing  poilt  to  destroy 
trichinae. 


Treatment  Sch«>ole  fo«  Sausages 

105    MtLLIMETERS    (4 Vie    INCHES)    OR 

Less  in  Diameter 


(c)  *  •  • 
(3)  *  •  • 

(0  •  *  * 

Table  3A 


'  The  drying  room  times  for  flattened  or 
oval  sausages  ihal!  use  a  diameter  derived 
by  measuring  the  circomference  and  dividing 
by  3.14  (pi).        - 


Method  No.  7.  Dry  Sausages.  (A)  General 
Requirements.  The  establishment  shall  use 
meal  particleg  reduced  in  site  to  no  more 
than  1/4  inch  in  diameter.  The  estabhshraent 
shall  add  a  conng  mixture  containing  no  less 
than  2.7  pounds  of  salt  per  hundred  pounds  of 
meat  and  mix  it  uniformly  throughout  the 
product.  The  establishment  shall  hoM,  heat, 
and  dry  the  product  according  to  paragraph 
(B)  or  (C)  below. 

(B)  Holding.  HeaUng.  and  Drying 
Treatment,  Large  Samage*.  Except  as 
permitted  in  (Q  below,  the  ••tablishmetrt 
shall  subject  sausages  in  casingt  not 
exceeding  lOS  am  in  dwsie«er.  at  the  Ume  of 
stuffiag.  to  at!  of  the  {oBowiag  uummmm 
chamber  temperatures  and  time  periods. 


Minnnum  ctwfTtoer  lempefatwe 

Minimum  time 

vn 

CC) 

(hours) 

50 

10 

12 

90 

3Z2 

100 

S7.8 

IM 

43J 

1M 

48.9 

125 

51.7 

Following  the  preceding  treatment  the 
establishment  shall  dry  the  sausages  at  a 
temperature  not  lower  than  50  °F  (10  °C]  for 
not  less  than  7  days. 

(C)  Heating  and  Drying  Treatment  SmoU 
Sausages.  Alternatively,  the  establishment 
may  subject  sausages  in  casings  not 
exceeding  55  mm  in  diameter,  at  the  time  of 
stuffing,  to  all  of  the  following  minimum 
chamber  temperatures  and  time  periods. 

Treatment  Scheduie  for  Sausages  55 
Mho-imeters  (2^8  Inches)  or  Less  in 

DtAMETER 


Following  the  preceding  heat  treatment,  the 
establishment  shall  dry  the  sausages  at  a 
temperature  not  lower  than  50  *F  flO  "C)  for 
not  less  than  4  days. 

««•■•• 

(c)  •  *  * 

(3)  *  *  * 

(iv)  Hams  and  pork  shoulder  picnics. 
In  the  curing  of  hams  and  pork  shoulder 
picnics,  one  of  the  methods  below  shall 
be  used.  For  calculating  days  per  pound, 
the  establishment  shall  use  the  weight  of 
the  heaviest  ham  or  picnic  in  the  lot. 

Method  No.  1.  The  hams  and  pork  shoulder 
picnics  shall  be  cured  by  a  dry-salt  curing 
process  not  less  than  40  days  at  a 
temperature  no  lower  than  3(J  *F.  The 
products  shall  be  laid  down  in  salt,  not  less 
than  4  pounds  to  each  hundredweight  of 
product,  the  salt  being  applied  in  a  thorough 
manner  to  the  lean  meat  of  each  item.  When 
placed  in  cure,  the  products  may  be  pumped 
with  pickle  if  desired.  At  least  once  during 
the  curing  process,  the  products  shall  be 
overhauled  (turned  over  for  the  application  of 
additional  care)  and  additional  salt  apfriied. 
if  necessary,  so  that  the  lean  meat  of  each 
item  is  thoroaghly  covered  After  removal 
from  cure,  the  products  may  be  soaked  m 
water  at  a  lemperatui«  not  higher  Utaa  70  *F 
for  not  more  than  15  hours,  during  which  time 
the  water  may  be  changed  once,  but  they 
shall  not  be  subfected  to  any  other  treatment 
designed  to  remove  salt  from  the  meat  except 
that  saperTidal  washing  may  he  aflewed.  The 
products  shall  Hnally  be  dried  or  smoked  at  a 


^ 
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time  and  temperature  not  less  than  a 
combination  prescribed  in  Table  5  of  Method 
No.  3. 

Method  No.  Z  [Reserved] 

Method  No.  3.  (A)  Curing.  (Other  than  bag 
curing):  Establishments  shall  cure  hams  and 
shoulders  by  using  a  cure  mixture  containing 
not  less  than  70  percent  salt  by  weight  to 
cover  all  exposed  muscle  tissue  and  to  pack 
the  hock  region.  Total  curing  time  consists  of 
a  mandatory  cure  contact  time  and  an 
optional  equalization  time. 

(B)  Cure  Contact  Time.  This  is  the  cure 
contact  period,  during  which  the 
establishment  shall  keep  exposed  muscle 
tissue  coated  with  the  cure  mixture  at  least  28 
days  but  for  no  less  than  1.5  days  per  pound 
of  ham  or  shoulder.  Overhaul  is  optional  so 
long  as  the  exposed  muscle  tissue  remains 
coated  with  curing  mixture. 

(C)  Equal izalion.  The  establishment  may 
provide  an  equalization  period  after  the 
minimum  cijte  contact  period  in  (B)  above  to 
permit  the  absorbed  salt  to  permeate  the 
product's  inner  tissues.  Equalization  is  the 
lime  after  the  excess  cure  has  been  removed 
from  the  product  at  the  end  of  the  cure 
contact  period  until  the  product  is  placed  in 
the  drying  room  and  the  drying  period  begins. 
The  total  curing  time  (equalization  plus  cure 
contact]  sKall  be  at  least  40  days  and  in  no 
case  less  than  2  days  per  pound  of  an 
uncured  ham  or  shoulder. 

(D)  Removing  Excess  Cure.  After  the 
required  cure  contact  period,  the 
establishnient  may  remove  excess  cure 
mixture  from  the  product's  surface 
mechanicelly  or  by  rinsing  up  to  1  minute 
with  water,  but  not  by  soaking. 

(E)  Bag  Curing.  Bag  curing  is  a  traditional 
ham  curing  technique  in  which  the 
manufacturer  wraps  the  ham  and  all  of  the 
cure  mixture  together  in  kraft  paper  then 
hangs  them  individually.  The  paper  keeps  the 


product  making  reapplication  of  salt 
unnecessary,  and  it  protects  the  product  from 
mites  and  insects.  Establishments  may 
employ  the  bag  curing  method  as  an 
alternative  to  (A)  through  (D)  above.  An 
establishment  which  elects  to  use  the  bag 
curing  method  shall  apply  a  cure  mixture 
containing  at  least  6  pounds  oT  salt  per  100 
pounds  of  uncured  product.  The 
establishment  shall  rub  the  curing  mixture 
into  the  exposed  muscle  tissue,  pack  the  hock 
region  with  the  curing  mixture,  and  use 
uncoated  wrapping  paper  to  wrap  the  product 
together  with  any  remaining  curing  mixture. 
The  bag  cured  product  shall  remain  wrapped 
throughout  the  curing  period  and  may  or  may 
not  remain  wrapped  during  the  drying  period. 
In  any  case,  the  curing  period  shall  be  at  least 
40  days  but  not  less  than  2  days  per  pound  of 
an  uncured  ham  or  shoulder.  After  curing,  the 
cured  product  shall  be  exposed  to  a  drying 
time  and  temperature  prescribed  in  Table  5. 
(F)  Curing  Temperature.  During  the  curing 
period  the  establishment  shall  use  one  of  the 
following  procedures: 

(1)  The  establishment  shall  control  the 
room  temperature  at  not  less  than  35  'F  (1.7 
•C)  nor  greater  than  45  'F  (7.2  X)  for  the  first 
1.5  days  per  pound  of  an  uncured  ham  or 
shoulder,  and  not  less  than  35  *F  (1.7  °C)  nor 
greater  than  60  "F  (15.6  *C)  for  the  remainder 
of  the  curing  period. 

(2)  The  establishment  shall  monitor  and 
record  daily  product  temperature.  The  room 
temperature  need  not  be  controlled  but  days 
on  which  the  product  temperature  drops 
below  35  'F  (1.7  'C)  shall  not  be  counted  as 
curing  time.  If  the  product  temperature 
exceeds  45  "F  (7.2  'C)  within  the  first  period 
of  1.5  days  per  pound  of  an  uncured  ham  or 
shoulder  or  if  it  exceeds  69  "F  (15.6  X)  for  the 
remainder  of  the  curing  period,  the 
establishment  shall  cool  the  product  back  to 
the  45  T  (7.2  °C)  maximum  during  the  first 


extra  curd  mixture  in  close  contact  with  the 

Monthly  Temperatures  CF)  for  Boone  NC.  1951 


period  or  55  *F  (12.8  *C)  maximum  during  the 
remainder  of  the  period. 

(3)  The  establishment  shall  begin  curing 
product  only  between  the  dales  of  December 
1  and  February  13.  The  room  temperature 
need  not  be  controlled,  but  the  establishment 
shall  monitor  and  record  daily  room 
temperatures,  and  days  in  which  the  room 
temperature  drops  below  35  'F  (1.7  'C)  shall 
not  be  counted  as  curing  time. 

(G)  Drying.  After  the  curing  period, 
establishments  shall  use  one  of  three 
procedures  for  drying: 

(1)  The  establishment  shall  subject  the 
product  to  a  controlled  room  temperature  for 
a  minimum  time  and  minimum  temperature 
combination  prescribed  in  Table  5  or  for  a  set 
of  such  combinations  in  which  the  total  of  the 
fractional  periods  (in  column  4  of  Table  5) 
exceeds  1.5. 

(2)  Establishments  using  uncontrolled  room 
temperatures  shall  monitor  and  record  the 
internal  product  temperature.  The  drying 
period  shall  be  complete  when,  from  the  dajs 
which  can  be  counted  as  curing  time,\)ne  of 
the  time/temperature  combinations  of  Table 
5  is  satisfied  or  when  the  total  of  the 
fractional  values  for  the  combinations 
exceeds  1.5. 

(3)  Establishments  using  uncontrolled  room 
temperatures  shall  dry  the  product  for  a 
minimum  of  160  days  including  the  entire 
months  of  June,  July,  and  August.  Tliis 
procedure  is  obviously  dependent  on  local 
climatic  conditions  and  no  problem  exists 
with  respect  to  current  producers  who  use 
this  procedure.  Future  applicants  shall 
demonstrate  that  their  local  monthly  average 
temperatures  and  the  local  monthly  minimum 
temperatures  are  equal  to  or  warmer  than  the 
normal  average  temperatures  and  normal 
minimum  temperatures  compiled  by  the 
National  Oceanic  and  Atmospheric 
Administration  for  Boone,  North  Carolina, 
station  31-0977, 1951  through  1980. 

-1980 


Jan 

Feb. 

Mar 

Apr 

May 

June 

July 

Aug 

Sep 

Normal  average  lemperaiufes 

322 

34.1 

413 

512 

59  1 

651 

663 

675 

616 

Normal  minimum  lemperatures 


228 


24.2      308      39.6      48  1      54.7      58  5      57  6      516 


Drying  Times  and  Temperatures  for 
Tnchina  Inactivation  in  Hams  and 
Shoulders 


Table  5.— Minimum  Drying  Days  at  a  Minimum  Temperature* 


L 


Mirxmum  Drying  Temperature 


Degrees  Islwenheit 


130.. 
125.. 
120.. 
115.. 
110.. 


UCQTOCS 

centigrade 

54.4 

51.7 
48.9 
46.1 
43.3 


Minimum  days  i 
at  drying 
temperature 


1.5 
2 
3 
4 
5 


Fractional 

pe"od  lor 

one  day  ol 

dryir)g 

67 

60 
33 
25 
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105 

100. 

95  . 

90.. 

85 

80  .. 

75... 


Table  5.— Minimum  Drying  Days  at  a  MiMiMiiM  TEMPERAnjRE*— Continued 


Mmimum  Drying  Temperature 


Degrees  tatiranheM 


Oe^rsM 
csntgrMte 


408 
37.a 

35.0 
32.2 
29.4 
26.7 
23.9 


MtniTNun)  days 

aidrywig 

temperature 


« 
7 
• 
11 
19 
25 
35 


Fractional 

period  lor 

one  day  ol 

dry«g 


.17 
.14 
.11 
.091 
.056 
.040 
J029 


•  InlerpotaSon  Of  ttwse  limes  or  temperaJurw  ia  not  accaptabte;  estalAshmwits  vwshmg  to  use  temperatures  or  times  not  in  this  TaWe  shafl  first  validate  their 
efficacy  as  provided  by  318  I0(c»(4)  ol  this  section 


Method  No.  4. 

(A)  Cure:  Establishments  shall  cure  hams 
and  shoulders  by  using  a  cure  mixture 
conlaiiiing  not  less  than  71.5  percent  salt  by 
weight  to  cover  all  exposed  muscle  tissue  and 
to  pack  the  bock  region.  Establishments  may 
substitute  potassium  chloride  (KCI)  Tor  up  to 
half  of  the  required  salt  on  an  equal  weight 
basis. 

(B)  Curing.  Establishments  shall  apply  the 
cure  at  a  rate  not  less  than  5.72  pounds  of  salt 
and  KCI  per  hundred  pounds  of  fresh  meat. 
The  cure  shall  be  applied  in  either  three  or 
four  approximately  equal  amounts  (two  or 
three  overhauls)  at  separate  times  during  the 
first  14  days  of  curing. 

(C)  Cure  Contact  Time.  Establishments 
shall  keep  the  product  in  contact  with  the 
cure  mixture  for  no  less  than  2  days  per 
pound  of  an  uncured  ham  or  shoulder  but  for 
at  least  30  days.  Establishments  shall 
maintain  the  curing  temperature  at  no  less 
than  35°F  (1.7*C)  during  the  cure  contact  time. 

(U)  Equalization.  After  the  cure  contact 
period,  establishments  shall  provide  an 
added  equalization  period  of  no  less  than  1 
day  per  pound  of  an  uncured  ham  or  shoulder 
but  at  least  14  days.  Equalization  is  the  time 
after  the  excess  cure  has  been  removed  from 
the  product,  the  end  of  the  cure  contact 
period,  and  before  the  drying  period  begins. 
Establishments  may  substitute  additional 
cure  contact  days  for  an  equal  number  of 
equalization  days. 

(E)  Removijig  E.xcess  Cure.  After  the 
required  cure  contact  period,  the 
e8tablishn>ent  may  remove  excess  cure 
mixture  from  the  product's  surface 
mechanically  or  by  rinsing  up  to  1  minute 
with  water,  but  not  by  soaking. 

(F)  Drying.  After  the  curing  period, 
establishments  shall  use  one  of  the  controlled 
temperature  methods  for  drying  listed  in 
Method  No.  3  of  this  subparagraph. 

Mtithod  No.  5 

(A)  Curing.  The  establishment  shall  cure 
the  ham  to  a  minimum  brine  concentration  of 
6  percent  by  the  end  of  the  drying  period. 
Brine  concentration  is  calculnted  as  100  times 
the  salt  concentration  divided  by  the  sum  of 
the  salt  and  water  concentrations. 

Percent  brine  =  100x[saltj/(|sa!t]  + [water]) 

The  Agency  will  accept  the  brine 
concentration  in  the  biceps  femoris  as  a 
reasonable  estimate  of  the  minimum  brine 
concentration  in  the  ham. 

(B)  Drying  and  Total  Process  Times.  The. 
establishment  shall  dry  the  cured  ham  at  a 


minitnum  temperature  of  55  'F  (13  °C)  for  at 
least  150  days.  The  total  time  of  drying  plu» 
curing  shall  be  at  least  206  days. 

(C)  Ensuring  an  Acceptable  Internal  Brine 
Concentration.  (1)  To  establish  compliance, 
the  establishment  shall  take  product  samples 
from  the  first  12  lots  of  production  as  follows: 
From  each  lot. 

(i)  One  sample  shall  be  taken  for  each  5  or 
more  hams; 

(ii)  Each  sample  shall  be  taken  from  the 
biceps  femoris.  As  an  alternative  to  the  use  of 
the  biceps  femoris.  the  Agency  shall  consider 
other  method(s)  of  sampling  the  dry-cured 
hams  to  determine  the  minimum  internal 
brine  concentration,  as  long  as  the 
establishment  proposes  it  and  submits  data 
and  other  information  to  establish  its 
sufficietKy  to  the  Director  of  the  Processed 
Products  Inspection  Division; 

(iii)  Each  sample  shall  weigh  no  less  than 
100  grams: 

(iv)  The  samples  shall  be  combined  as  one 
composite  sample  and  sealed  in  a  water 
vapor  proof  container 

(v)  The  composite  sample  shall  be 
submitted  to  a  laboratory  accredited  under 
the  provisions  of  §  318.21  to  be  analyzed  for 
salt  and  water  content  using  methods  from 
the  "Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical  Chemists 
(AOAC)."  15th  Edition.  1990,  Section  983.18 
(page  931)  and  Section  971.19  (page  933^ 
which  are  incorporated  by  reference. This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CVR 
part  51.  Copies  may  be  obtained  from  the 
Association  of  Official  Analytical  Chemists, 
suite  400-BW,  2200  Wilson  Boulevard, 
Arlington.  VA  22201-3301.  Copies  may  be 
inspected  at  the  Office  of  the  FSIS  Hearing 
Clerk,  room  3171.  South  Agriculture  Building. 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington.  DC 
20250  or  at  the  Office  of  the  Federal  Register. 
1100  L  Street,  NW,  room  8401,  Washington. 
DC.  If  the  time  between  sampling  and 
submittal  of  the  composite  sample  to  the 
accredited  laboratory  will  exceed  8  hours, 
then  the  establishment  shall  freeze  the 
composite  sample  immediately  after  the 
samples  are  combined; 

(vi)  Once  the  laboratory  results  for  the 
composite  sample  are  received,  the 
manufacturer  shall  calculate  the  internal 
brine  concentration  by  multiplying  the  salt 
concentration  by  100  and  then  dividing  that 


Tiguie  by  the  >um  of  the  salt  and  water 
concentrations; 

(vii)  Compliance  is  established  when  the 
samples  from  the  first  12  lots  of  production 
have  a  minimum  internal  brine  concentration 
of  6  percent.  Lots  being  tested  to  establish 
compliance  shall  be  held  until  the  internal 
brine  concentration  has  been  determined  and 
found  to  be  at  least  6  percent.  If  the  minimum 
internal  brine  concentration  is  less  than  6 
percent,  the  lot  being  tested  shall  be  held 
until  the  establishment  brings  the  lot  into 
compliance  by  further  processing. 

(2)  To  maintain  compliance,  the 
establishmenfshall  take  samples,  have  the 
samples  analysed,  and  perform  the  brine 
calculations  as  set  forth  above  from  one  lot 
every  13  weeks.  Lots  being  tested  to  maintain 
compliance  shall  not  be  held.  If  the  minimum 
internal  brine  concentration  is  less  than  6 
percent  in  a  lot  being  tested  to  maintain 
compliance,  the  establishment  shall  develop 
and  propose  steps  acceptable  to  FSIS  to 
ensiKe  that  the  process  is  corrected. 

(3)  Accredited  laboratory  results  and  the 
brine  calculations  shall  be  placed  on  file  at 
the  establishment  and  available  to  Program 
employees  for  review. 

Method  No.  6  I 

(A)  Curing.  The  establishment  shall  cure 
the  ham  to  a  minimum  brine  concentration  of 
6  percent  by  the  end  of  the  drying  period. 
Brine  concentration  is  calculated  as  100  times 
the  salt  concentration  divided  by  the  sum  of 
the  sail  and  water  concentrations. 

Percent  brine  =  100  X  (salt)  /  ([salt]  + 
[water]) 
The  Agency  will  accept  the  brine 
concentration  in  the  biceps  femoris  as  a 
reasonable  estimate  of  the  minimum  brine 
concentration. 

(B)  Drying  and  Total  Process  Times.  The 
establishment  shall  dry  the  cured  ham  at  a 
minimum  temperature  of  110  °F  (41  *C)  for  at 
least  4  days.  The  total  time  of  drying  plus 
tmring  shall  be  at  least  34  days. 

(c)  Ensuring  an  Acceptable  Internal  Brine 
Concentration. 

(1)  To  establish  compliance  the 
establishment  shall  take  product  samples 
from  the  first  12  lots  of  production  as  follows: 
From  each  lot, 

(I)  One  sample  shall  b<-  taken  from  each  of 
5  or  more  hams; 

(ii)  Each  sample  shall  be  taken  from  the 
biceps  femoris.  As  an  a'lerhative  to  the  use  of 
the  biceps  femoris,  the  Agency  will  considei 
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other  methods  of  sampling  the  dry-cured 
hams  to  determine  internal  brine 
concentration,  as  long  as  the  establishment 
proposes  it  and  submits  data  and  other 
informatfon  to  establish  its  sufficiency  to  the 
Director  of  the  Processed  Products  Inspection 
Division; 

(iii)  Each  sample  shall  weigh  no  less  than 
fOO  grams; 

(iv)  The  samples  shall  be  combined  as  one 
composite  sample  and  sealed  in  a  water 
vapor  proof  container: 

(v)  The  composite  sample  shall  be 
submitted  to  a  laboratory  accredited  under 
the  provisions  of  §  318^1  to  be  analyzed  for 
salt  and  water  content  using  methods  from 
the  "Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical  Chemists 
(AOAC)."  15th  Edition.  1990.  section  983.18 
(page  931)  and  section  971.19  (page  933] 
which  are  incorporated  by  reference.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Association  of  Official  Analytical  Chemists, 
suite  400-BW,  2200  Wilson  Boulevard. 
Arlington,  VA  22201-3301.  Copies  may  be 
inspected  at  the  OfTice  of  the  FSIS  Hearing 
Clerk,  room  3171,  South  Agriculture  Building, 
Food  Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington.  DC 


20250  or  at  the  Office  of  the  Federal  Register. 
1100  L  Street.  NW..  room  8401,  Washington. 
DC.  If  the  time  between  sampling  and 
submittal  of  the  composite  sanfple  to  the 
accredited  laboratory  will  exceed  8  hours, 
then  the  establishment  shall  freeze  the 
composite  sample  immediately  after  the 
samples  are  combined; 

(vi)  Compliance  is  established  when  the 
samples  from  the  first  12  lots  of  production 
have  a  minimum  internal  brine  concentration 
of  6  percent.  Lots  being  tested  to  establish 
compliance  shall  be  held  until  the  internal 
brine  concentration  has  been  determined  and 
found  to  be  at  least  6  percent.  If  the  minimum 
internal  brine  concentration  is  less  than  6 
percent,  the  lot  being  tested  shall  be  held 
until  the  establishment  brings  the  lot  into 
compliance  by  further  processing. 

(2)  To  maintain  compliance,  the 
establishment  shall  take  samples,  have  the 
samples  analyzed,  and  perform  the  brine 
calculations  as  set  forth  above  from  one  lot 
every  13  weeks.  Lots  being  tested  to  maintain 
compliance  shall  not  be  held.  If  the  minimum 
internal  brine  concentration  is  less  than  6 
percent  in  a  lot  being  tested  to  maintain 
compliance,  the  establishment  shall  develop 
and  propose  steps  acceptable  to  FSIS  to 
ensure  that  the  process  is  corrected. 

(3)  Accredited  laboratory  results  and  the 
brine  calculations  shall  be  placed  on  file  in 


the  establishment  and  available  to  Program 
employees  for  review. 


PART  320— (AMENDED] 

3.  The  authority  for  part  320  continues 
to  read  as  follows: 

Authority:  34  Stat.  1260.  79  Stat.  930.  as 
amended.  81  Stat.  584.  84  Stat.  91.  438:  21 
U.S.C.  71  et  seq..  801  el  seq. 

4.  Paragraph  (b)(7)  is  added  to  §  320.1 
to  read  as  follows: 

§  320.1    Records  required  to  be  kept 

•  •        •         •        • 

(b)  •  •  * 

(7)  Sample  results  and  calculation 
results  as  required  by  processing 
procedures  to  destroy  trichinae  in 
i  318.10{c)(3)(iv)  (Methods  5  and  6). 

•  •        •        •        * 

Done  at  Washington.  DC  on:  May  8. 1992. 
H.  Russell  Cross, 

Administralor,  Food  Safety  and  Inspection 

Service. 

|FR  Doc.  92-12169  Filed  6-19-92:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  261.  266.  and  271 

(FRL-4098-4] 

RIN  2050-AC85 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Exclusions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the 
hazardous  waste  management 
regulations  (40  CFR  261.4(a))  to  exclude 
from  the  definition  of  solid  waste  those 
coke  by-product  residues  that  are 
recycled  by  being;  (1)  Returned  to  coke 
ovens  as  a  feedstock  to  produce  coke; 
(2)  returned  to  the  tar  recovery  process 
as  a  feedstock  to  produce  coal  tar:  or  (3) 
mixed  with  coal  tar  prior  to  coal  tar 
refining  or  sale.  These  residues  are 

•  hazardous  because  they  exhibit  the 
Toxicity  Characteristic  (TC)  of  40  CFR 
261.24.  This  exclusion  was  proposed  on 
July  26, 1991  (56  FR  35758).  The  Agency 
is  also  excluding  the  similarly-situated 
hazardous  waste  K087  when  recycled  in 
this  way.  These  exclusions  are 
conditioned  on  there  being  no  land 
disposal  of  the  recycled  material.  EPAs 
July  proposal  also  proposed  to  list  as 
hazardous  seven  wastes  from  the 
production,  recovery  and  refining  of 
coke  by-products.  EPA  will  address 
these  listings  in  a  separate  final  rule  to 
be  issued  at  a  later  date. 
EFFECTIVE  DATE:  June  22,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ron  Josephson,  Environmental 
Engineer.  U.S.  Environmental  Protection 
Agency,  Office  of  Solid  Waste  (OS-333). 
401  M  St..  SW,  Washington,  DC  20460. 
(202)260-4770;  or  call  the  RCRA/ 
Superfund  Hotline  at:  (800)424-9346 
(toll-free  in  the  U.S.).  (800)553-7672 
(TDD),  or  (703)920-9810. 
SUPPt^MENTARY  INFORMATION: 
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C.  Regulalorj'  Flexibility  Act 

I.  Background 

A.  AISl  Petition 

On  May  6. 1987.  the  Environmental 
Protection  Agency  (EPA)  published  a 
proposed  rule  which  would  expand 
controls  on  hazardous  waste 
combustion  in  boilers  and  industrial 
furnaces  (52  FTl  16982).  Because  of  the 
implications  of  this  proposed  rule  on  the 
recycling  practices  of  the  iron  and  steel 
industry,  the  American  Iron  and  Steel 
Institute  (AISI)  petitioned  EPA. 
requesting  that  EPA  not  classify  product 
coke  and  coal  tar  that  have  been 
produced  from  decanter  tank  tar  sludge 
(EPA  Hazardous  Waste  No.  K087),  as 
solid  wastes.  AISl  also  requested  that 
EPA  exclude  the  mixture  of  K087  and 
coal  or  coal  tar  from  the  definition  of 
solid  waste  when: 

(1)  K087  is  recycled  by  being  applied 
to  coal  prior  to  or  just  after  charging  the 
coal  to  a  coke  oven,  or 

(2)  K087  is  combined  with  coal  tar 
prior  to  its  being  sold. 

Coke  produced  from  K087  is  often 
used  as  a  fuel  and  could  be  classified  as 
a  solid  waste  and  a  hazardous  waste 
since  it  is  a  fuel  produced  from  or 
otherwise  containing  hazardous  waste 
K087  (RCRA  3004(q)(l)(a):  40  CFR 
261.2(c)(2)).  Coal  tar,  a  by-product  from 
coke  production  that  has  a  high  fuel 
value,  is  refined  into  other  fuel  products 
and  also  may  contain  K087  materials. 
These  waste-derived  materials  had 
previously  been  exempt  from 
substantive  regulation  under  40  CFR 
261.6(a)(3)(vii).  However,  AISI  requested 
that  the  coke  and  coal  tar  produced  from 
coal  containing  decanter  tank  tar  sludge 
(K087)  be  excluded  from  the  definition 
of  solid  waste  in  S  261.4(a)  since  the 
addition  of  K087  sludge  does  not  affect 


the  concentration  of  hazardous 
constituents  in  the  product  coke  or  coal 
tar.  AISI  submitted  data  to  EPA  on 
metals  and  organic  constituents  in  cok?. 
coal  tar.  and  decanter  tank  tar  sludge,  j 
The  data  contained  analyses  for  the     j 
following  metals — arsenic,  cadmiiim. 
chromium,  lead,  and  mercury,  and  for 
the  following  organics — anthracene  and 
phenanthrene.  benzo(a)anthracene  and 
chrysene,  benzo(a)pyrene,  fluoranthene. 
pyrene,  naphthalene,  and  phenol. 

After  review  of  these  data,  EPA  '    ^ 

proposed  the  exclusion  (52  FR  16982. 
May  6, 1987),  and  took  final  action  on 
'  February  21, 1991  (56  FR  7203).  (This 
action  came  about  as  part  of  a  larger 
'  rulemaking  establishing  emissions 
standards  for  boilers  and  industrial 
furnaces  burning  hazardous  waste.) 

EPA  determined  that: 

1.  Basis  for  Approval  of  AISI  Petition 

(1)  Th'3  recycling  of  tar  decanter 
sludge  by  application  to  the  coa!  charge 
does  not  appear  to  have  a  significant 
effect  on  the  chemical  composition  of 
end  prpduct  coke; 

(2)  The  organic  chemical  composition 
of  the  tar  decanter  sludge  does  not 
appear  to  be  significantly  different  from 
that  of  the  coal  tan  and 

(3)  The  concentration  of  one  metal 
(lead)  in  the  sludge  appears  to  be 
slightly  higher  than  in  the  coal  tar. 
However,  the  increase  does  not  appear 
to  be  statistically  significant  due  to  the 
high  variability  of  the  concentration 
values. 

Based  on  the  above,  and  the  fact  that 
there  is  such  a  small  quantity  of  sludge 
relative  to  the  quantity  of  coke  and  coal 
lar  produced  by  the  coking  process.'EPA 
determined  that  decanter  tank  tar  sludge 
recycling,  as  described  here,  does  not 
significantly  affect  the  concentration  of 
toxic  metals  and  organic  constituents  in 
coal  tar  or  coke  [id] 

Based  on  these  findings,  the  Agency 
exercised  its  discretion  to  determine 
whether  the  coke  and  coal  tar 
containing  K087  materials  should  be 
considered  "discarded."  and  hence  solid 
wastes  and  concluded  that  they  were 
not.  Hence.  EPA  excluded  the  coke 
product  (produced  from  coal  and 
decanter  tank  tar  sludge  K087)  and  the 
coal  tar  mixed  with  the  decanter  tank 
tar  sludge  from  the  definition  of  solid 
waste.  As  the  Agency  stated,  these  two 
methods  of  recycling  K087  are  not  part 
of  the  waste  disposal  problem,  but 
rather  can  be  viewed  as  part  of  an 
ongoing  industrial  recycling  process; 
American  Mining  Congress  v.  EPA,  907 
F.  2d  1179. 1186  (D.C.  Cir.  1990). 
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2.  Exclusion  of  Coking  Process 

EPA  reasoned  that  it  also  followed 
that  the  coking  process  should  be 
e}(cluded  from  any  regulation  when 
K087  is  used  as  an  ingredient  to  produce 
coke.  EPA  stated  that  given  that  K087  is 
similar  to  other  materials  used  to 
produce  coke  and  comes  from  the  same 
process  as  these  other  materials,  it 
would  be  anomalous  to  assert  RCRA 
control  over  the  coke  oven  itself.  This 
form  of  management  is  similar  to  raw 
materials  management  and  again  is  "not 
part  of  the  waste  disposal  problem."  For 
this  reason.  EPA  excluded  coke  ovens 
that  process  hazardous  waste  K087  from 
the  applicability  of  the  BIF  rule  (40  C^R 
266.100).  EPA  also  noted  that  coke  ovens 
are  subject  to  a  special  regulatory 
regime  under  amended  section  112(i)(8) 
of  the  Clean  Air  Act,  and  that  RCRA 
regulation  could  disrupt  the  Clean  Air 
Act  regulatory  scheme.  Thus,  the 
Agency  decided  that  RCRA  regulation  of 
coke  ovens  reprocessing  K087  materials 
is  not  appropriate  in  any  event  (id.;  see 
also  56  FR  43875,  September  5, 1991). 

B.  Other  Coke  By-Product  Plant 
Residues  Returned  to  Coke  Ovens 

The  exclusion  from  the  definition  of 
solid  waste  provided  in  the  final  BIF  rule 
applied  only  to  coke  and  coal  tar 
produced  from  hazardous  waste  K087. 
This  exchision  thus  did  not  extend  to 
coke  or  coal  tar  produced  from  wastes 
or  by-product  residues  other  than  K087, 
nor  does  it  exclude  the  residues 
themselves  when  they  are  reinserted 
into  coke  ovens  or  mixed  with  coal  tar. 
These  products  and  residues  thus  would 
have  been  subject  to  full  RCRA 
regulation  (if  they  exhibit  a 
characteristic  of  hazardous  waste) 
before  reinsertion  into  the  coke  oven. 
These  materials  (i.e.,  coke  by-product 
plant  residues  other  than  K087  that 
exhibit  the  Toxicity  Characteristic)  are 
the  subject  of  today's  final  rule  and  are 
discussed  further  below. 


This  result  appeared  unwarranted  to 
EPA  because  the  subject  by-products 
are  not  significantly  different  from  the 
K087  materials  already  excluded.  EPA 
thus  proposed  to  exclude  these 
materials  from  the  definition  of  solid 
waste  when  they  are  recycled  to  the 
coke  oven  or  mixed  with  coal  tar.  In  that 
proposal,  the  Agency  proposed  several 
options  as  to  where  and  how  the 
exclusion  could  apply  (56  FR  35777,  July 
26, 1991). 

EPA  also  issued  an  Administrative 
Stay  of  the  regulatory  standards  that 
would  otherwise  apply  to  coke  ovens 
that  receive  residues  exhibiting  the 
toxicity  characteristic  from  the  coke  by- 
products recovery  process  (58  FR  43874; 
September  5, 1991).  The  primary  effect 
of  the  stay  was  to  halt  the  application  of 
RCRA  air  emission  standards  to  coke 
ovens  when  they  reprocess  coke  by- 
product residues  and  to  give  the  Agency 
time  to  evaluate  public  comments  on  the 
exclusion  from  the  Befinition  of  solid 
waste  that  was  proposed  for  these 
residues  on  July  26. 1991  (56  FR  35787). 
As  a  result  of  the  stay,  coke  oven 
operators  were  allowed  to  continue  to 
recycle  coke  by-product  residues  back 
into  their  coke  ovens  without  RCRA 
regulation  of  the  ovens'  air  emissions 
pending  EPA  action  on  the  proposed 
rule. 

Today's  final  rule  differs  from  the  stay 
in  that  it  does  not  just  apply  to  the  coke 
production  process  but  instead  excludes 
from  the  definition  of  solid  waste  coke 
by-product  plant  residues  that  exhibit 
the  Toxicity  Characteristic,  when  they 
are  recycled  by  being  returned  to  coke 
ovens  or  mixed  with  coal  tar.  By 
meeting  the  terms  of  the  exclusion, 
many  materials  would  not  be  subject  to 
all  portions  of  the  RCRA  regulations. 

II.  Basis  for  Today's  Rule 

As  discussed  in  more  detail  below, 
the  record  for  this  rulemaking 
establishes  clearly  that  coke  by-product 
plant  residues  exhibiting  the  TC  are  not 


significantly  different  from  K087  and 
that  these  TC  by-product  residues  are 
recycled  to  the  coke  process  in  ways 
identical  to  K087.  It  is  clear  to  the 
Agency,  therefore,  that  the  regulatory 
scheme  for  all  materials,  when  recycled 
in  this  way,  should  be  the  same.  It  also 
appears  to  the  Agency  that  safe 
handling  of  these  materials  before  and 
during  recycling  can  be  assured  without 
full  scale  subtitle  C  regulation. 

As  discussed  in  more  detail  below, 
EPA  is  thus  promulgating  an  exclusion 
from  the  definition  of  solid  waste  for 
K087  and  other  coke  by-product  plant 
residues  that  are  recycled  by  reinsertion 
to  coke  ovens  along  with  coal  to 
produce  coke,  or  that  are  recycled  by 
mixing  with  coal  tar.  The  next  section 
describes  the  coking  and  tar  refining 
processes  that  generate  these  residues. 

A.  Description  of  Processes 

1.  The  Coking  Process 

Coke  is  manufactured  by  anaerobic 
carbonization  of  coal  in  high 
temperature  (900-1200°C)  coke  ovens. 
Coke  is  the  main  product  and  is  used  as 
a  reductant  in  the  blast  furnaces  used  in 
iron  manufacturing.  Coal  tar,  light  oil, 
ammonia  liquor  and  coke-oven  gas  are 
also  generated  from  the  coke  ovens.  The 
coke  oven  gas  (COG)  is  processed 
through  recovery  units  to  separate  other 
saleable  by-products  from  the  gas 
stream  and  is  then  used  as  fuel.  Coal  tar 
is  typically  refined  to  produce 
commercial  and  industrial  products 
including  pitch,  creosote  oil,  refined  tar. 
naphthalene,  and  commercial  materials 
such  as  bitumen.  Figure  1  is  a  generic 
process  flow  diagram  of  the 
manufacture  of  coke  and  coke  by- 
products. The  diagram  also  indicates  the 
sources  of  by-product  residues  that  are 
the  subject  of  this  rule. 
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2.  The  Tar  Refining  Process 

Coal  tar  is  refined  by  either  batch  or 
continuous  distillation  into  a  number  of 
products,  including  pitch,  creosote, 
naphthalene,  and  tar  acids.  The  heavy 
liquid  components  such  as  pitch  and 
creosote  are  sent  to  a  distillation  column 
for  further  refining.  The  pitch,  which  is 
generated  at  the  softening  point  of  tar,  is 
discharged  from  the  still,  cooled, 
extruded,  and  poured  into  barrels  or 
other  containers  for  storage. 

B.  Description  of  By-Product  Residues 
and  Recycling  Processes 

Coke  by-prorfuct  residues  are 
generated  from  separation  steps  used  in 
the  recovery  of  the  by-products 
described  above.  At  the  beginning  of  the 
process,  during  the  removal  of  coal  tar. 
tar  residue  accumulates  in  the  tar 
collection  sump  and  at  the  bottom  of  tar 
storage  tanks.  The  most  frequent 
management  practice  for  tar  storage 
tank  and  tar  collecting  sump  residues, 
based  on  information  received  from  1985 
RCRA  §  3007  questionnaires  and 
supplemental  data  submitted  in  1987.  is 
recycling  the  residues  to  the  coke  oven. 
Other  management  practices  for  tar 
storage  tank  residues  include  burning 
the  wastes  in  a  boiler,  disposing  of  them 
in  a  landfill,  or  soliciting  contractor 
services  for  removal  of  the  wastes.  The 
Agency  believes  that  the  proportion  of 
wastes  being  recycled  to  coke  ovens  is 
higher  than  indicated  by  the  1987  data 
due  to  the  potential  impact  of  Land 
Disposal  Restrictions  and  improvements 
in  recycling  technology  in  this  industry. 

Naphthalene  recovery  residues  are 
generated  in  the  final  cooling  tower, 
naphthalene  separator  and  collection 
sumps.  These  residues  are  currently 
managed  by  recycling  them  to  the  tar 
decanter,  the  coke  oven,  or  the  crude 
coal  tar  tank.  The  light  oil  recovery 
process  generates  wash  and  light  oil 
residues  in  the  scrubber  tower,  the 
stripping  still  and  in  a  decanter  or 
centrifuge  used  to  separate  a 
polymerized  resin  referred  to  as  wash 
oil  muck  from  the  recycled  wash  oil. 
These  wastes  are  managed  in  a  variety 
of  ways.  Over  half  of  the  reporting 
facilities  recycle  these  residues  to  the 
coke  oven,  the  tar  decanter,  the  tar 
sump,  or  dissolve  the  residues  in  the 
wash  oil  and  recycle  them  to  the  light  oil 
recovery  process.  Some  facilities  bum 
the  wastes  in  boilers  or  use  them  as 
fuels,  or  employ  contractors  to  remove 
the  wastes. 

Coke  by-product  residues  that  are 
reinserted  into  coke  ovens  or  mixed 
with  coal  tar  usually  require  prior 
processing  in  order  to  obtain  a 
homogeneous  material  for  recycling 


purposes.  Thirteen  of  the  34  domestic 
coking  facilities  utilize  one  patented 
recycling  technology,  while  other 
facilities  use  various  homogenization 
techniques  such  as  ball  mills.  Such 
techniques  can  be  accomplished  without 
land  disposal  of  the  recycled  materials. 

In  the  largest-use  recycling  process, 
steel  hoppers  with  capacities  of  one  to 
two  cubic  yards  are  used  to  collect  by- 
product residues.  The  hoppers  are 
transported  using  forklifts  or  trucks  and 
may  be  placed  in  "heater  huts"  (metal 
sheds  heated  by  steam  pipes)  prior  to 
processing.  The  residues  are  then  added, 
along  with  a  homogenizing  agent,  to 
heated  batch  tanks  where  grinding  and 
blending  occur.  The  homogeneous  liquid 
is  then  pumped  to  a  building  where  it  is 
blended  with  or  sprayed  on  coal  as  it 
moves  along  a  conveyor  belt  to  the  coke 
ovens. 

These  same  homogenization  and 
blending  principles  are  used  at  facilities 
equipped  with  ball  mills.  At  these 
facilities,  the  residues  are  transferred  by 
truck  or  pipe  to  a  homogenization  tank 
or  ball  mill.  Subsequent  holding  or 
mixing  tanks  may  be  used  to  incorporate 
additional  coke  by-product  residues  into 
the  homogenized  mixture.  The  mixture  is 
then  applied  to  the  coal  as  it  travels 
along  a  conveyor. 

The  coal  tar  refining  plant  may 
produce  two  process  residuals.  The  first 
process  waste  is  coal  tar  storage  tank 
residuals  which  are  generated  at  the 
bottom  of  the  storage  tanks  prior  to  the 
refining  process.  This  is  the  same 
process  waste  that  is  generated  in  the 
coal  tar  storage  tanks  at  the  coke  plant. 
It  is  thus  reasonable  to  classify  this 
residue  as  a  coke  by-product  plant 
residue  for  purposes  of  this  rulemaking. 
Certain  facilities  agitate  their  tar  storage 
tanks  either  by  mechanical  means  or 
with  an  air  agitator  to  prevent  the 
formation  of  tank  bottoms.  However, 
compliance  with  the  benzene  NESHAP 
requires  the  replacement  or  retrofitting 
of  these  storage  vessels  at  coking 
facilities.  The  tank  clean-outs  required 
for  this  action  have  generated  large 
quantities  of  tank  residues.  Tar  storage 
tank  residues  are  generally  mixed  with 
coal  and  recycled  to  the  coke  overt 
Facilities  that  do  not  produce  coke  may 
transport  the  residues  to  coking  facilities 
or  incinerate  or  land  dispose  these 
wastes.  The  second  process  waste  from 
the  refining  plant  is  high  boiling-point 
residue  which  accumulates  on  the  fire 
tubes  and  at  the  bottom  of  the  batch  still 
and  must  be  removed  periodically.  This 
waste  is  referred  to  as  tar  distillation 
residue.  The  distillation  residues  may  be 
recycled  to  the  distillation  tank  along 
with  the  crude  coal  tar  or  to  the  coke 


oven.  Other  waste  management 
practices  include  land  disposal  and 
removal  by  contractors.  Continuous 
distillation  does  not  generate  any 
process  residues. 

Incidentally,  in  normal  by-product 
plant  residue  recycling  practices,  a  small 
amount  of  by-product  residue  is  used 
essentially  as  make  up  material  by 
adding  the  residue  to  a  larger  volume  of 
coal  tar.  This  is  the  practice  EPA  is 
excluding  in  today's  rule.  Mixing  wastes 
generated  from  the  coke  by-products 
processes  with  a  small  amount  of  coal 
tar  is  not  a  recycling  process  in  this 
industry,  and  would  not  meet  the  terms 
of  the  exclusion  as  stated  in  this  notice. 
Should  this  practice  occur,  the  Agency 
would  view  it  as  using  coal  tar  to  dilute 
hazardous  waste,  not  as  a  recycling 
practice. 

C.  Similarity  of  other  Coke  By-Product 
Plant  Residues  to  K087 

Coke  by-product  plant  residues  are 
similar  in  composition  to  tar  decanter 
sludge  (K087)  because  they  are 
generated  from  the  same  process  as 
K067  and  are  not  subject  to  further 
processing  steps  that  would  alter  the 
chemical  composition  of  the  products  or 
by-products.  As  described  above  in  the 
process  discussion,  the  first  units  in  the 
coke  oven  gas  (COG)  cleaning  process, 
which  directly  follow  the  coke  oven,  are 
the  primary  cooler  and  the  tar  decanter. 
The  tar  decanter  removes  particulates 
containing  coal  fines  from  the  coal  tar 
and  generates  K087  sludge. 

K087  waste  generally  contains  from 
six  to  eleven  percent  water  and  from  89 
to  94  percent  coal  tar  compounds,  which 
are  primarily  aromatic  hydrocarbons 
such  as  those  found  in  pitch,  anthracene 
oil,  and  light,  middle  and  heavy  oils.  The 
volatile  organics  found  in  highest 
concentrations  in  K087  waste  include 
benzene,  toluene  and  xylene. 
Semivolatile  organics  include 
acenaphthalene,  anthracene. 
benz(a)anthracene,  benzo(b  and  k) 
fluoranthene.  benzo(a)pyrene,  chrysene, 
fluorene.  fluoranthene.  indeno(1.2,3- 
cd)pyrene,  naphthalene,  phenanthrene 
and  pyrene. 

The  remainder  of  the  coking  process 
consists  of  by-product  purification  and 
recovery  operations.  The  by-products 
are  generated  from  the  coke  oven  along 
with  the  coal  tar  and  originate  from  the 
same  COG  stream  that  carries  the  coal 
tar.  The  by-product  residues  that  are 
recycled  to  the  coke  oven  are  primarily 
generated  from  distillation  columns, 
separators,  and  scrubbers  used  in  the 
recovery  of  by-products,  or  sumps  and 
storage  tanks  used  in  the  process.  These 
by-product  residues  include  process 
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residues  other  thaa  IC087  from  the 
recovery  of  coal  tar.  coal  tar  storage 
tank  and  distillation  residuals,  sump, 
distillation  and  decanter  residues  from 
light  oil  recovery,  and  naphthalene 
collection  and  recovery  residues. 

To  make  a  listing  determination  on 
wastes  generated  from  the  coking 
industry,  the  Agency  evaluated  waste 
composition  data  obtained  from 
sampling  and  analysis  of  by-product 
waste  streams  at  various  coke  plants. 
The  organic  constituents  found  in 
highest  concentrations  in  the  by-product 
waste  include  benzene,  acenaphthalene, 
anthracene,  benz(a)anthracene,  benzo(b 
and  kjfluoranthene, 
ben2o{g,h,i)perylene.  benzo(a)pyTene, 
chrysene.  fluorene.  fluoranthene, 
indeno{lJ2,3-K;d]pyrene,  naphthalene, 
phenanthrene  and  pyrene.  These  by- 
product residues  are  often 
characteristically  hazardous  because 
they  exhibit  the  Toxicity  Characteristic 
for  benzene. 

The  Agency  believes  that  since  the 
by-product  residues  are  generated  from 
the  same  process  as  the  coke,  coal  tar, 
and  K087  sludge,  and  contain  the  same 
constituents  as  other  residual  streams 
such  as  K087,  the  by-product  residues 
will  behave  in  a  similar  way, 
chemically,  to  K087  when  recycled  to 
coke  ovens  or  mixed  with  coal  tar. 
Furthermore,  since  the  recycling  of  K0e7 
has  been  shown  not  to  have  a  significant 
effect  on  the  chemical  composition  of 
the  coke  and  coal  tar  products.  EPA 
believes  the  recycling  of  by-product 
residues  likewise  would  not  have  a 
significant  effect  on  the  chemical 
composition  of  these  products. 

m.  Justification  for  Exclusion  from  the 
DefinitioD  of  Solid  Waste 


EPA  is  today  adopting  final  rules 
providing  for  an  exclusion  &t)m  the 
definition  of  solid  waste  for  coke  by- 
product plant  residues  that  exhibit  the 
TC  when  these  by-products  are  recycled 
by  being  returned  to  coke  ovens  either 
directly  or  by  being  mixed  with  coal  tar 
prior  to  its  refining  or  sale  as  a  product. 
This  exclusion  includes  residues  from 
the  coal  tar  refining  process,  as  well  as 
residues  otherwise  classified  as  K087 
(provided,  of  course,  that  these  residues 
are  recycled  as  described  above).  The 
exclusions  apply  subsequent  to  the  point 
of  generation  of  the  residues,  and  also 
apply  to  residues  whether  or  not 
generated  at  the  site  of  the  coke  oven  or 
a  tar  refiner.  Importantly,  the  exclusion 
is  conditioned  on  there  being  no  land 
disposal  of  the  residues  at  any  point 
from  residue  generation  to  reinsertion  to 
the  coke  oven  or  tar  recovery  or  refining 
process.  Material*  that  are  stored  in 
piles  oo  the  land  are  thus  considered  to 


be  solid  wastes  and  are  not  excluded 
from  regulation.  Similarly,  materials 
used  in  a  manner  constituting  disposal 
or  materials  that  are  incinerated  are 
fully  regulated  under  RCRA  subtitle  C 
and  all  units  managing  these  wastes 
must  meet  applicable  RCRA  regulations. 
Conditioned  in  this  way.  as  explained 
below,  the  Agency  believes  the 
exclusion  is  a  reasonable  exercise  of  its 
discretion  to  determine  whether 
materials  the  by-products  residues  are 
'discarded",  in  the  sense  of  being  part 
of  the  waste  management  problem. 
American  Mining  Congress  v.  EPA.  907 
F.  2d  at  1186-^  (D.C.  Cir.  1990). 

The  Agency  notes  further  that  these 
materials  would  become  solid  and 
hazardous  wastes  if  they  are 
accumulated  speculatively.  See  40  CFR 
261.2(c)(4)  and  281.1(c)(8).  This 
constraint  guards  against  prolonged 
accumulation  without  recycling  of  the 
residues,  a  situation  that  has  led  to 
repeated  severe  damage  incidents  in 
other  recycling  industries.  See  generally 
50  FR  858-61  (January  4, 1985). 

A.  Exclusion  for  Residues  Generated 
and  Recycled  at  Coke  Oven  Site 

The  exclusion  for  coke  by-product 
residues  rests  on  the  following  factors. 
First,  recycling  of  this  material  causes 
no  statistically  discernible  increase  in 
concentration  of  toxic  constituents  in 
the  coke  ultimately  produced,  or  in  the 
feed  to  coke  ovens  (when  the  by-product 
residues  are  added  to  coke  oven 
feedstock).  Second,  because  the  by- 
product residues  are  generated  from  the 
coking  process  and  are  inserted  on-site 
back  into  that  process,  the  activity  itself 
can  be  viewed  as  one  continuing 
process  rather  than  a  waste 
management  activity.  American  Mining 
Congress,  907  F.  2d  at  1186.  Third,  by 
conditioning  the  exclusion  of  no  land 
disposal  occurring,  the  traditional  RCRA 
objectives  of  absence  of  land  placement 
oHnaterial  and  general  safe  handling 
will  be  assured.  Thus,  any  of  these 
materials  that  are  placed  in  land 
disposal  uniU  such  as  piles  are  solid 
and  hazardous  wastes,  and  the  units  are 
regulated  units.  (In  addition,  of  course, 
an  abandoned  spill  of  these  materials 
(viz.  a  spill  not  picked  up  expeditiously 
and  used  beneficially)  constitutes 
disposal  of  a  hazardous  waste.  See  45 
FR  at  76627  (Nov.  19. 1980);  48  FR  at 
2500-10  (Jan.  19. 1983);  50  FR  at  28712- 
713  (July  15, 1985);  and  55  FR  at  22671 
(June  1. 1990).) 

The  Agency  has  also  examined  the 
question  of  air  emissions  from  these 
various  operations  in  determining 
whether  to  exclude  the  residues.  With 
respect  to  air  emissions  from  the  coke 
oven  itself,  not  only  will  net  emissions 


be  unchanged  by  the  recycling  of  these 
residues  (since  they  are  so  chemically 
similar  to  a  feedstock  used  in  any  case) 
but  coke  ovens  are  subject  to  a  detailed 
regulatory  scheme  under  amended 
sections  112(d)(8)  and  (i){8)  of  the  Clean 
Air  Act.  These  provisions  represent  a 
carefully  crafted  Congressional 
compromise  as  to  the  appropriate  level 
of  regulation  of  air  emissions  from  these 
units,  which  compromise  would  be 
upended  by  imposition  of  RCRA 
regulation.  (For  example,  the  Clean  Air 
Act  allows  coke  ovens  to  elect  a  later 
compliance  date  with  the  standards 
based  on  residual  risk  in  exchange  for  . 
meeting  increasingly  strict  technology- 
based  standards  [CAA  section  112(i)(8)|. 
These  provisions  would  be  undermined 
if  RCRA  risk-based  standards  were  now 
applied.  RCRA  air  emissions  standards 
would  appropriately  apply,  however,  if 
coke  ovens  were  to  process  hazardous 
wastes,  such  as  spent  solvents, 
generated  from  sources  other  than 
normal  coking  and  coke  by-product 
operations.  The  Agency's  point  here  is 
that  where  the  coke  oven  is  just 
reprocessing  materials  from  coking  and 
related  operations,  the  Clean  Air  Act 
regulatory  scheme  should  operate.)  This 
result  would  be  particularly  untoward 
given  the  lack  of  effect  of  the  recycling 
practice  on  the  air  emissions 
themselves.  See  RCRA  section  1006(b) 
(integration  of  RCRA  regulations  with 
other  regulatory  programs  administered 
by  EPA). 

With  respect  to  air  emissions  from 
operations  preceding  the  coke  ovens,  the 
Agency  also  believes  that  regulatory 
standards  imposed  under  the  Clean  Air 
Act  already  provide  adequate  controls. 
The  operations  are  addressed  by  the 
emission  standards  for  benzene  waste 
operations  (part  of  the  so-called      ^^ 
benzene  NESHAP)  contained  in  40  CFR 
part  61  subpart  FF  (subpart  FF  applies  to 
waste  management  units  (as  defined  in 
the  subpart  instead  of  RCRA) 
(5  61.340(a)  and-{b)).)  The  subpart        j 
includes  standards  for  tanks,  containers, 
and  treatment  units.  (The  Agency  has 
recently  agreed  to  stay  the  effectiveness 
of  these  provisions  until  clarifying 
amendments  are  promulgated.  However, 
the  Agency  has  committed  to 
promulgate  the  amendments  by 
December  1, 1992.)  Given  this  level  of 
regulatory  control,  the  Agency  does  not 
regard  these  operations  as  part  of  the 
waste  management  problem. 

All  of  these  reasons  also  apply  to  the 
parallel  recycling  of  K087  decanter  tank 
tar  sludge,  an  identical  recycling 
practice  involving  a  practically  identical 
material.  The  exclusion  adopted  today 
thus  also  applies  to  K087  subsequent  to 
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its  generation,  provided  that  it  is 
recycled  in  the  manner  described  above 
and  that  there  it  no  land  disposal  of  the 
material  during  the  recycling  process. 

B.  Exclusion  of  Coke  By-products 
Generated  Off-site 

With  respect  to  by-product  residues 
generated  off-site,  many  of  the  same 
considerations  apply.  EPA  believes  that 
proper  tracking  of  the  material  can  be 
assured  both  due  to  commercial  reality 
of  the  close  relationship  of  tar  refiners  to 
coke  oven  plants,  and,  for  regulatory 
purposes,  due  to  the  requirement  in 
§  288.7(a)(6)  that  a  notice  be  kept  in 
facility  records  documenting  that  the 
residues  are  generated,  why  they  are 
excluded,  and  what  their  disposition  is. 
See  also  56  FR  41174  (Aug.  19. 1991). 
Also,  the  Agency  believes  that 
conditioning  the  exclusion  on  there 
being  no  land  disposal  of  the  residues 
will  prevent  the  types  of  land  pollution 
that  are  the  subtitle  C  program's 
traditional  focus. 

With  respect  to  air  emissions, 
although  the  benzene  NESHAP  does  not 
apply  to  off-site  operations  not 
classified  as  coke  by-product  recovery, 
the  Agency  does  not  view  this  as 
warranting  classification  of  the 
materials  as  a  solid  waste  when  located 
at  such  plants  (i.e.  prior  to  shipment  to  a 
coke  oven  site).  Commenters  pointed  out 
that  classification  of  the  residues  as 
RCRA  hazardous  wastes  could  impede 
recychng  by  necessitating  use  of 
manifests,  further  recordkeeping,  and 
possible  psychological  reluctance  to 
handle  the  material.  Certainly,  a  waste 
classiHcation  would  add  a  level  of 
regulatory  complication,  which  would 
likely  decrease  recycling  of  this 
material.  Because  the  environmental 
benefits  of  imposing  a  waste 
classification  appear  marginal  (as  set 
out  above)  and  because  of  the 
reasonable  possibility  that  the 
classification  would  impose  some 
burdens  on  a  recycling  practice  that 
would  result  in  less  of  the  residues  being 
recycled,  the  Agency  is  exercising  its 
discretion  so  that  residues  generated  off- 
site  are  not  considered  to  be  discarded, 
and  hence  are  not  solid  wastes.  This 
exclusion  is  conditioned  on  the  residues 
being  recycled  in  the  manner  explained 
above,  and  conditioned  further  on  there 
being  no  land  disposal  of  the  residues. 

A  final  point  is  the  explanation  of  how 
the  exclusion  is  worded  in  the 
regulation.  The  current  exclusion  in 
S  261.4(a)(10),  adopted  in  the  February 
21, 1991  regulations  excludes  the  coke 
fuels  produced  from  the  recycling 
practice.  Today's  regulation  omits 
reference  to  the  prodiK:ts  (i.e.,  coke  and 
coal  tar)  made  from  the  recycling  of 


hazardous  wastes.  This  is  because  the 
exclusion  rule  excludes  the  coke  by- 
product residues  when  recycled, 
subsequent  to  the  point  of  generation. 
Thus,  an  exclusion  for  the  products 
made  by  this  recycling  process  is 
redundant. 

C.  Exclusion  of  Coke  By-product 
Residues  Generated  at  Tar  Refining 
Sites 

1.  Exclusion  of  Tar  Refining  Residues 
Recycled  On-site 

Today's  regulation  also  applies  to 
residues  generated  by  tar  refiners,  as 
well  as  to  residues  generated  at  coke 
ovens.  As  mentioned  above,  some 
residues  (from  fire  tubes,  tanks,  etc.)  are 
recycled  at  the  tar  refiner  site.  The 
residues  are  reinserted  into  the  crude 
coal  tar  storage  tank  or  into  the  pitch 
fraction  before  it  is  separated.  Products 
made  from  the  distillation  processes 
include  creosote,  chemical  oils,  and 
pitch.  These  products  of  course  are  not 
subject  to  RCRA  regulation. 

EPA  is  also  excluding  these  residues 
from  being  solid  wastes  before  products 
are  produced.  The  reasons  are  similar  to 
these  for  coke  by-product  residues. 
Thus,  facilities  may  recycle  tar  refining 
residues  to  various  parts  of  the  tar 
refining  process  as  long  as  the  recycling 
process,  or  any  pre-handling,  does  not 
involve  land  disposal.  If  the  residues  are 
accumulated  speculatively,  spilled 
without  immediate  cleanup,  they  would 
be  solid  wastes.  In  addition,  the 
exclusion  applies  only  to  residues  from 
the  coke  by-products  industry  used  in 
the  tar  refining  process.  Adding  non- 
coke  by-product  hazardous  waste  not 
only  has  none  of  the  attributes  of  a 
closed  process  (the  situation  raising 
jurisdictional  limits  on  RCRA  authority), 
but  could  have  adverse  environmental 
effects  by  using  refined  tar  to  mask 
unrelated  hazardous  waste. 

2.  Exclusion  of  Tar  Refining  Residues 
Recycled  Off-site 

Several  residues  from  the  tar  refining 
portion  of  the  industry  are  recycled  off- 
site,  often  by  being  sent  to  a  coking 
facility.  The  residues  have  constituents 
similar  to  K067  and  are  similarly 
amenable  to  recycling  to  the  coke  oven. 
For  the  reasons  stated  above,  the 
recycling  exclusion  published  today 
applies  to  tar  refining  materials  recycled 
off-site  but  within  the  coke  by-products 
industry. 

Again,  recycling  of  these  residues 
must  involve  no  land  disposal.  Should 
these  materials  be  land  disposed, 
speculatively  accumulated,  spilled  (at  a 
facility  or  during  transport)  and  not 
expeditiously  picked  up  and  used,  or 


mixed  with  hazardous  wastes  from 
outside  the  coke  by-products  industry, 
the  exclusion  will  not  apply  to  the 
materials,  and  they  will  be  considered 
solid  wastes  from  the  point  of 
generation.  By  providing  an  exclusion 
based  on  this  no  land  disposal  scenario, 
the  Agency  believes  that  the  value  of  the 
materials  can  be  recovered  by  the 
industry  in  an  environmentally 
responsible  manner. 

D.  Response  to  Comments 

EPA  received  comments  from  several 
industry  groups  concerning  the  proposed 
recycling  exclusion.  All  the  commenters 
supported  the  general  concept  of  the 
exclusion  from  the  definition  of  solid 
waste  for  coke  by-product  residues  that 
are  recycled  by  being  returned  to  coke 
ovens  as  a  feedstock  to  produce  coke. 
There  was  disagreement  over  the  point 
at  which  the  exclusion  should  take 
effect  (i.e.,  at  the  point  of  generation  of 
coke  by-product  residues  or  at  the  point 
of  reinsertion  of  the  residues  into  coke 
ovens).  Many  commenters  supported  an 
exclusion  at  the  point  of  generation  of 
the  residues.  As  proposed,  the  exclusion 
would  have  begun  at  the  point  of 
reinsertion  of  residues  into  coke  ovens. 
The  industry  commenters  interpreted 
the  proposed  exclusion  as  requiring  an 
RCRA  permit  for  the  management  of 
residues  prior  to  the  point  of  reinsertion. 
They  stated  that  processing  of  the 
,  residues  is  required  before  reinsertion  to 
a  coke  oven  or  mixing  with  coal  tar. 
Several  commenters  contended  that  an 
exclusion  at  the  point  of  reinsertion 
would  have  adverse  economic  effects  on 
the  coke  by-products  industry  and 
associated  recyclers  (due  to  the  alleged 
necessity,  trouble,  and  expense 
associated  with  obtaining  RCRA 
permits)  and  would  discourage,  without 
any  resulting  environmental  benefit,  the 
recycling  of  residues  that  is  currently 
occurring. 

EPA  believes  that  the  exclusion 
promulgated  today  (i.e.,  that,  subject  to 
certain  conditions  being  fulfilled,  the 
exclusion  applies  after  the  point  of 
generation)  meets  these  commenters' 
concerns.  In  addition,  as  explained 
above,  the  Agency  believes  further  that 
the  exclusioa  as  conditioned, 
adequately  assures  that  these 
operations  are  conducted  safely. 

Two  conunenters  expressed  concern 
over  the  rescission,  promulgated  in  the 
BIF  rule,  of  the  exclusion  for  coke  and 
coal  tar  containing  K087  at  40  CFR 
281.e(aK3)(vii).  The  Agency  clarifies 
here  that  the  exclusion  for  coke  and  coal 
tar  containing  K087  promulgated  in  the 
BIF  rule  at  40  CFR  261.4(a)(10)  negates     . 
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the  need  for  the  exclusion  at 
i  261.6(a)(3)(vii). 

Likewise,  as  explained  above,  the 
exclusion  promulgated  today  makes  it 
unnecessary  to  mention  coke  and  coal 
tar  in  the  exclusion.  In  addition,  two 
commenters  addressed  the  issue  of 
unwarranted  application  of  the  derived- 
from  rule  to  by-products  of  the  coking 
process.  They  pointed  out  that  the 
exclusion  promulgated  in  the  BIF  rule 
covers  only  products  containing  or 
produced  from  K087,  and  does  not 
exclude  the  hazardous  waste  prior  to 
that  point.  This  is  a  concern  because 
other  secondary  materials  from  the 
coking  process  are  reinserted  into  coke 
ovens  and  a  strict  reading  of  the 
regulations  would  cause  these  materials 
to  be  "derived-from"  hazardous  waste 
K087.  EPA  does  not  consider  marketable 
by-products  of  the  coking  process  [e.g., 
light  oil,  naphthalene)  to  be  derived 
from  K087  under  these  circumstances. 
As  slated  earlier,  to  avoid  confusion  on 
this  issue,  the  Agency  is  rewording  the 
exclusion  to  also  exclude  K087  beyond 
the  point  of  generation,  when  it  is 
recycled  to  coke  ovens  or  mixed  with 
coal  tar  subject  to  the  provisions  stated 
in  the  exclusion. 

Another  issue  raised  by  commenters 
that  requires  some  clarification  is  that  of 
on-site  versus  off-site  recycling.  One 
commenter  supported  limiting  the 
proposed  exclusion  for  coke  by-product 
residues  to  residues  that  are  recycled 
on-site  [i.e.,  at  the  same  site  where  they 
were  generated).  Another  commenter 
suggested  expanding  the  exclusion  to 
encompass  off-site  recycling  of  residues. 
This  commenter  stated  that  "there  is  no 
controlling  judicial  precedent  that 
provides  a  basis  for  EPA  to  limit 
exclusions  from  the  definition  of  solid 
waste  to  on-site  recycling  situations." 
The  commenter  referenced  the  January 
8, 1988  Federal  Register  (53  FR  524) 
discussion  of  this  topic,  wherein  EPA 
noted  that  no  automatic  on-site/off-site 
distinction  can  be  made  in  terms  of 
assessing  whether  a  particular  recycling 
process  qualifies  as  an  on-going 
manufacturing  activity.  The  commenter 
has  misinterpreted  this  preamble 
discussion.  EPA  actually  noted  that  the 
existence  of  on-site  recycling  is  a 
relevant  element  in  classifying  a 
recycling  process  as  part  of  an  on-going 
manufacturing  operation.  However,  the 
Agency  believes  that  the  mere  fact  that 
recycling  takes  place  on-site  does  not 
necessarily  mean  that  the  activity  is  part 
of  an  on-going  manufacturing  process. 
EPA  also  stated  that  "on-site  or  single 
generator  recycling  activities  can 
continue  to  be  characterized  by 


elements  of  discard  and  so  remain 
within  the  Agency's  Subtitle  C 
jurisdiction."  In  other  words,  EPA  does 
not  believe  that  on-site  recycling 
automatically  qualifies  a  recycling 
process  as  part  of  an  on-going 
manufacturing  operation  and.  therefore, 
beyond  RCRA  regulation.  EPA  makes  no 
reference  in  the  January  8. 1988 
preamble  to  the  inclusion  of  off-site 
recycling  activities  in  what  EPA 
considers  an  on-going  manufacturing 
process. 

The  Agency  received  several  other 
comments  not  directly  relevant  to  the 
generation  or  recycling  of  TC  hazardous 
wastes  at  coke  by-products  facilities.  In 
many  cases,  the  commenters  were 
concerned  with  similar  materials  or  past 
generation  and  disposal  practices.  The 
Agency  will  respond  to  such  comments 
in  the  final  listing  rule,  scheduled  for 
mid-1992. 

IV.  Relationship  to  Other  Regulatory 
Programs 

A.  Toxicity  Characteristic 

Many  of  the  coke  by-product  plant 
residues  that  are  returned  to  coke  ovens 
vvith  coal  exhibit  the  Toxicity 
Characteristic  for  benzene,  and  are 
therefore  hazardous  wastes.  Recycling 
these  characteristic  hazardous  wastes  in 
this  way  renders  the  coke  oven  subject 
to  regulation  under  the  BIF  rule.  When 
the  resultant  waste-derived  coke  is 
burned  as  a  fuel,  the  burning  unit  is 
'likewise  subject  to  regulation.  The 
exclusion  promulgated  today,  when  all 
its  conditions  are  met,  frees  these 
materials  and  units  from  regulation 
under  RCRA. 

B.  Burning  of  Hazardous  Waste  in 
Boilers  and  Industrial  Furnaces 

Members  of  the  coke  by-products 
industry  have  requested  that  coke  by- 
product plant  residues  be  excluded  from 
the  definition  of  solid  waste  when  they 
are  recycled  to  coke  ovens  or  mixed 
with  coal  tar.  Without  this  exclusion, 
coke  ovens  could  be  deemed  to  be 
burning  hazardous  waste  when  they 
reprocess  the  by-products,  subjecting 
the  coke  ovens  to  the  full  range  of  RCRA 
regulations.  This  request  was,  in  part, 
accomplished  in  the  BIF  rule  by  the 
promulgation  of  the  exclusion  to  the 
definition  of  solid  waste  for  recycled 
K087  (which  accounts  for  most  of  the 
waste  generation  in  this  industry). 

With  the  promulgation  of  the  recycling 
exclu«'on  for  K087  in  the  BIF  rule, 
generators  became  required  to  furnish, 
at  a  minimum,  a  one-time  notification 
for  restricted  hazardous  wastes  subject 
to  the  exclusion,  according  to  the 


provisions  of  40  CFR  268.7(a)(6).  In  the 
preamble  to  the  rule  that  clarified  this 
requirement  (56  FR  3866.  January  31. 
1991),  the  Agency  stated  what  tracking 
requirements  are  still  necessary  for 
restricted  hazardous  wastes  (such  as 
K087)  which  meet  exclusions  to  the 
definition  of  solid  or  hazardous  waste 
subsequent  to  generation.  At  a 
minimum,  a  facility  must  provide  a  one- 
time notification  in  its  operating  record 
that  indicates  the  generation  of  a 
restricted  waste  and  its  disposition. 
Such  records  typically  should  include 
the  quantities  of  waste  generated,  the 
equipment  used  to  perform  the  recycling, 
the  location  of  the  process,  and  a 
description  of  the  process  that  shows 
that  the  waste  meets  the  terms  of  an 
exclusion.  Respondents  to  an 
enforcement  action  bear  the  burden  of 
proof  that  the  material  qualifies  for  the 
exclusion  by  demonstrating  that  there  is 
a  known  market  or  disposition  for  the 
material,  and  that  it  meets  the  terms  of 
this  exclusion  (See  40  CFR  261.2(f).). 

For  wastes  generated  in  the  coke  by- 
products industry,  generators  thus  have 
already  had  to  show  that  K087  waste  is 
recycled  (per  the  BIF  rule  exclusion). 
Should  the  disposition  of  the  waste 
change  for  any  reason,  the  facility  most 
update  the  notification  records 
accordingly  to  keep  these  records 
accurate.  For  example,  if  the  materials 
are  no  longer  recycled,  additional  Land 
Disposal  Restrictions  requirements  may 
apply.  For  non-listed  TC  hazardous 
wastes  (other  than  K087).  the  Agency 
will  address  their  restrictions  and 
treatment  standards  in  a  future 
rulemaking  scheduled  for  promulgation 
later  in  1992. 

In  summary,  the  recycling  of  TC 
characteristic  residues  does  not  appear 
to  have  a  significant  effect  on  the 
concentration  of  metals  and  organic 
constituents  in  the  final  coke  and  coal 
tar  products.  In  addition,  recycling  of 
these  residues  will  not  affect  emissions 
from  the  coke  ovens  and  blast  furnaces. 
The  characteristic  residues  exhibit 
strong  similarities  to  coal  and  coke,  and 
are  amenable  to  the  same  kind  of 
processing;  therefore,  the  Agency 
believes  it  is  warranted  in  determining 
that  these  residues,  when  recycled  by 
being  returned  to  the  coke  oven  or 
mixed  with  coal  tar.  are  rtot  discarded 
when  these  materials  are  not  spilled  or 
land  disposed.  As  a  result,  EPA  is 
excluding  coke  by-product  plant 
residues  that  are  recycled  in  this  way 
from  the  definition  of  solid  waste. 
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V.  State  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  states  to 
administer  and  enforce  the  RCRA 
program  within  the  state.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3008,  7003,  and  3013  of  RCRA,  although 
authorized  states  have  primary 
enforcement  responsibility. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSVVA),  a 
state  with  flnal  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  state.  The  Federal  requirements  no 
longer  applied  in  the  authorized  state, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  state  that  the  state  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  state  was 
obliged  to  enact  equivalent  authority 
within  specified  time  frames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  state  until  the  state 
adopted  the  requirements  as  state  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
e^ect  immediately  in  all  states, 
regardless  of  authorization  status.  EPA 
is  directed  to  implement  those 
requirements  and  prohibitions  in  an 
authorized  state,  including  the  issuance 
of  permits,  until  the  state  is  granted 
authorization  to  do  so.  While  states 
must  still  adopt  HSWA-related 
provisions  as  state  law  to  retain  fmal 
authorization,  HSWA  applies  in 
authorized  states  in  the  interim. 

B.  Effect  on  State  Authorization 

Today's  rule  is  promulgated  pursuant 
to  the  authority  of  HSWA.  This  is 
because  the  rule  is  part  of  the 
determination  of  whether  or  not  to  list 
coke  by-product  wastes  as  hazardous 
pursuant  to  section  3001(e)(2)  (an 
HSWA  provision).  In  addition,  this  rule 
is  part  of  the  process  of  determining  the 
proper  scope  of  the  Toxicity 
Characteristic,  so  it  implements  that 
HSWA  provision  (RCRA  section 
3001(h))  as  well.  Therefore,  EPA  will 
implement  the  provisions  of  the 
exclusion  promulgated  today  in 
authorized  states  until  they  modify  their 
programs  to  adopt  this  rule  and  the 
modification  is  approved  by  EPA.  A 
State  submitting  a  program  modification 
may  apply  to  receive  either  interim  or 
final  authorization  under  section 
30Qe(g)(2)  or  3006(b).  respectively,  for 


this  provision  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  are  described  in 
40  CFR  271.21.  It  should  be  noted  that  all 
HSWA  interim  authorizations  will 
expire  January  1, 1993. 

40  CFR  271.21(e)(2)  requires  that 
states  having  final  authorization  must 
modify  their  programs  to  include 
equivalent  regulations  within  a  year  of 
promulgation  of  these  regulations  if  only 
regulatory  changes  are  necessary,  or 
within  two  years  if  statutory  changes 
are  necessary.  These  deadlines  can  be 
extended  in  exceptional  cases  (40  CFR 
271.21(e)(3)).  Once  EPA  approves  the 
modification,  the  state  requirements 
become  Subtitle  C  RCRA  requirements. 

Authorized  states  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  regulations  that  are 
more  stringent  or  broader  in  scope  than 
the  authorized  state's  regulations.  For 
those  changes  that  are  less  stringent  or 
reduce  the  scope  of  the  Fede^al  program, 
states  are  not  required  to  modify  their 
programs.  This  is  a  result  of  section  3009 
of  RCRA,  which  allows  states  to  impose 
more  stringent  or  broader  regulations 
than  the  Federal  program.  The 
regulations  promulgated  today  at 
§  261.4(a)  are  considered  to  reduce  the 
scope  of  the  Federal  program  because 
today's  rule  excludes  certain  materials 
and  activities  now  within  the  RCRA 
purview.  Therefore,  authorized  states 
are  not  required  to  modify  their 
programs  to  adopt  regulations  consistent 
with  and  equivalent  to  this  rulemaking. 

Although  states  are  not  required  to 
adopt  today's  rule,  EPA  strongly 
encourages  states  to  do  so  as  quickly  as 
possible.  As  discussed  above,  on  the 
effective  date  of  the  BIF  rule,  August  21, 
1991,  many  coke  oven  operators  would 
have  been  forced  to  stop  recycling  coke 
by-product  plant  residues  back  into  their 
coke  ovens,  absent  the  Administrative 
Stay.  The  Agency  want  to  minimize 
disruption  to  legitimate  recycling 
practices  currently  taking  place  in  the 
coking  industry.  "The  exclusion 
promulgated  today  will  e^ectively  do 
this,  and  authorized  states  are  urged  to 
adopt  this  provision  expeditiously  in  an 
e^ort  to  promote  recycling  over  waste 
disposal. 

VI.  Regulatory  Requirements 

A.  Executive  Order  No.  12291 

Under  Executive  Order  No.  12291, 
EPA  must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  final  rule  is  not  maior 
because  it  will  not  result  in  an  effect  on 


the  economy  of  $100  million  or  more, 
and  it  will  not  increase  costs  or  prices  to 
industry.  Rather,  this  regulation  will 
reduce  the  overall  costs  and  economic 
impact  of  EPA's  hazardous  waste 
management  regulations  by  allowing  a 
form  of  recycling  to  continue  and 
eliminating  possible  permitting 
requirements  for  certain  coke  ovens. 
Because  this  amendment  is  not  a  major 
regulation,  no  Regulatory  Impact 
Analysis  has  been  conducted. 

B.  Paperwork  Reduction  Act 

This  rule  docs  not  contain  any  new 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1990, 44 
U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612),  whenever  an 
Agency  is  required  to  publish  a  General 
Notice  of  Rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  (RFA)  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  RFA  is  required, 
however,  if  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  impact -on  a  substantial 
number  of  small  entities. 

Since  EPA  has  determined  the 
recycling  exclusion  published  here  does 
not  affect  wastes  generated  by  small 
entities  (as  defined  by  the  Regulatory 
Flexibility  Act),  and  the  Agency  believes 
that  small  entities  who  handle  them  will 
not  generate  them  in  significant 
quantities,  this  regulation,  therefore, 
does  not  require  an  RFA.  Accordingly.  I 
hereby  certify  that  this  regulation  will , 
not  have  a  significant  economic  impact 
on  a  substanlia^Himber  of  small 
entities. 


List  orSubjects 

'FR  Part  261 

Hazardous  waste.  Recycling. 
40  CFR  Part  266 

Hazardous  waste.  Recycling. 
40  CFR  Part  271 

Hazardous  waste. 

Dated:  June  12.  1992. 
F.  Henry  Habicht  U, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 
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PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(3),  6921,  and 
6922. 

2.  Section  261.4  is  amended  by 
revising  paragraph  (a){10)  to  read  as 
follow: 

§  261.4    Exclusions. 

(a)  *  *  * 

(10)  EPA  Hazardous  Waste  No.  K087. 
and  any  wastes  from  the  coke  by- 
products processes  that  are  hazardous 
only  because  they  exhibit  the  Toxicity 
Characteristic  specified  in  Section 
261.24  of  this  part,  when,  subsequent  to 
generation,  these  materials  are  recycled 
to  coke  ovens,  to  the  tar  recovery 


process  as  a  feedstock  to  produce  coal 
tar  or  are  mixed  with  coal  tar  prior  to 
the  tar's  sale  or  refining.  This  exclusion 
is  conditioned  on  there  being  no  land 
disposal  of  the  wastes  from  the  point 
they  are  generated  to  the  point  they  are 
recycled  to  coke  ovens  or  the  tar 
refining  process. 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

3.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  Sections  1006,  2002(a)  3004  and 
3014  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 


Recovery  Act  ofl976,  as  amended  (42 U.SC. 
6905,  6912|a),  6924,  and  6934). 

S  266.100    [Amended] 

4.  Section  266.100  is  amended  by 
removing  the  note  to  paragraph  (a). 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

5.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912|a).  and  6926. 

6.  Section  271.1(j)  is  amended  by 
adding  the  following  entry  to  table  1  in 
chronological  order  by  date  of 
publication  in  the  Federal  Register 
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•        •         *        *        « 
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Jan.  1, 

1992 

Jan.  1, 

1992 

«Jan.  1, 

W87 

Urn.  1 

1992 

Jon.  1 

1992 

Jan.  1 

1992 

Jan.1 

1992 

Jan.1 

1992 

Jan.1 

,  1992 

Jan.1 

,1992 

Jan.  1 

.  1992 

Jan.1 

,  1992 

JaK.1 

.1992 

Tldn 

14  Parts: 

1-59 

60-139  — 
140-199  - 
200-1199- 
1200-{nd- 


StochNumbM 

.  (869^17-O0O42-«).. 
.  (869-017-00043-4).. 
.  (869-017-00044-2).. 
(869-O17-O004S-1).. 
.  (869-017-00046-9).. 


Prica      RavMonDala 


15  Parts: 

0-299 (869-017-00047-7).- 

300-799 (869-017-00048-5)-. 

800-6»d (8*9^017-00049-3).- 

16  Parts: 

0-149 

150-999. 


.  (869-017-00050-7). 
.  (869-017-0005 1-5). 


.  (869-013-00061-7)- 
.(869-013-00062-5).. 


1000-tnd -..  (869-017-00052-3).. 

17  Parts:  jT* 

1-199 „— .■,,..,/ff69-017-00054-0)- 

200-239 (869-013-00055-2)- 

»240-tnd (869-017-00056-4)- 

18  Parts: 

•1-149 _ f869-017-00057-<).. 

150-279 (869-013-00058-7).. 

•280-399 (869-017-00059-1). 

400-End _.  (869-013-00060-9). 

1«  Parts: 

1-199  

200-M 

20Partr 

1-399 (869-013-00063-3).. 

400-499 (869-O13-00064-1)- 

500-fod (869-013.00065-0)- 

21  Parts: 

1-99 (869-013-00066-8). 

100-169 (869-013-00067-6)- 

170-199 (869-013-00068-4).. 

200-299 (869-O13-00069-2).. 

300-499 -.  (869-013-00070-6)- 

500-599 — .  (869-O13-00071-4). 

600-799 - (869^13-00072-2). 

800-1299 (869-O13-O0073-1). 

1300-€nd (869-013-00074-9). 

22  Parts: 

1-299.- 

30a-End 

23 


25.00 
22.00 
11.00 
20.00 
14.00 

13.00 
21.00 
17.00 

6.00 
14.00 
20.00 


(869-013-00075-7).- 

(869-017-00076-1)... 

(869-013-O0077-3).- 

24  Parts: 

0-199  .„ (869-013-00078-1)-. 

200-499 (869-013-00079-0).- 

500-699 (869-013-00O8O-3)-. 

700-1699 (869-0134)0081-1)... 

1700-End (869-013-00082-0).- 

25 (869^13-00083-8)... 

26  Parts: 

•5§  1.0-1-1.60 (869-017-00084-1)-. 

SS  1.61-1.169 (869-013-00085-4)-. 

•55  1.170-1.300 (869-017-00086-8)-. 

55  1.301-1.400 (869-013-00087-1).. 

55  1.401-1.500 (869-013-00088-9)- 

55  1.501-1.640 (869-013-00089-7)- 

55  1.641-1.850 (869-013-00090-1).. 

55  1.851-1.907 (869-O13-00091-9)„ 

55  1.908-1.1000 (869-013-00092-7).. 

551.1001-1.1400 (869-017-00093-1)- 

•55  1.1401-tnd. (869-017-00094-9).- 

2-29 -.  (869-013-00095-1)- 

30-39  - (869-013-00096-0)- 

40-49 (869-013-00097-8)- 

•50-299 - (869-O17-00098-1)- 

300-499 !...- ,(869-013-00099-4)- 

500-599 (869-013-00100-1)- 


16.00 

15.00 

14.00 

9.00 

28.00 
9.50 

16.00 
25.00 
21.00 

12.00 
13.00 
17.00 

5.50 
28.00 
20.00 

7.00 
18.00 

7.50 

25.00 
19.00 

17.00 

25.00 
27.00 
13.00 
26.00 
13.00 

25.00 


17.00 
28.00 
19.00 
17.00 
30.00 
16.00 
19.00 
20.00 
22.00 
19.00 
26.00 
21.00 
14.00 
11.00 
15.00 
17.00 
6.00 


Jon.  1,  1992 
Jon.  1,  1992 
Jan.  1,  1992 
Jan.  1.  1992 
Joi.  1,  1992 

Jon.  1.  1992 
Jan.  1.  1992 
Jon.  1,  1992 

Jan.  1,  1992 
Jan.  1,  1992 
Jan.  1.  1992 


15.00  Apr.  1,  1992 
16.00  Apr.  1,  1991 
24.00    Apr.  1,  1992 


Apr.  1,  1992 
Apr.  1,  1991 
Apr.  1,  1992 
Apr.  1,  1991 


Apr. 
Apr. 


1991 
1991 


Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 

Apr.  1,  1991 

Apr.  1,  1991 

Apr.  1,  1991 

Apr.  1,  1991 

Apr.  1.  1991 

Apr.  1,  1991 

Apr.  1,  1991 

Apr.  1,  1991 

Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1,  1992 

Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 
^  Apr.  1.  1990 

Apr.  1,  1991 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
■Apr. 

Apr- 
Apr. 
Apr 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 


1,  1992 
1,  1991 
1,  1992 
1,  1991 
1.  1991 
1.  1991 
1,  1990 
1,  1991 
1,  1991 
1,1992 
1,  1992 
1.  1991 
1,  1991 
1,  1991 
1,  1992 
1,  1991 
1,  1990 
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600-End 

27  Parte: 

1-199 

200-M„... 


Stock  Number 
,  (869-013-00101-0) 6.S0        Apr.  1.  1991 


(869-013-00102-8) 29.00 

(869-013-00103-6). 11.00 


.  (869-01»-00104-«).- 


28.00 


29  Parte: 

0-99 „ (869-013-00105-D 18.00 

100-499 (869-013-00106-1) 7.50 

500-899  „ (869-013-00107-9) 27.00 

900-1899 _„  (869-013-00108-7). 12.00 

1900-1910  (Si  1901.110 

1910.999)  ..„„ (869-013-00109-5) 24.00 

1910  (SS  1910.100010 

•nd) (869-013-00110-9) 14.00 

1911-1925 (869-013-00111-7) 9.00 

1926 (869-013-00112-5) 12.00 

1927-6id (869-013-001 13-3) 25.00 

30  Parte: 

1-199 (869-013-00114-1).. 

200-699 (869-013-00115-0).. 

700-*nd „ (869-013-00116-8).. 


22.00 
15.00 
21.00 

31  Parte: 

0-199 (869-013-001 17-6) 15.00 

200-End ^ (869-013-001 18-4) 20.00 

32  Parte: 
1-39,  Vol.  I... 
1-39,  Vol.  I... 
1-39,  Vol.  M. 

1-189 

190-399 

400-629  „ 

630-699  „ 

700-799 . 

800-End 

33  Parte: 

1-124 

125-199 

200-{iid 


„ 15.00 

„ 19.00 

18.00 

(869-013-00119-2) 25.00 

.  (869-013-00120-6) 29.00 

.  (869-013-00121-4) 26.00 

.  (869-013-00122-2) 14.00 

.  (869-O13-00123-1) 17.00 

.  (869-013-00124-9) 18.00 


, (869-013-00125-7) 15.00 

(869-013-00126-5) 18.00 

(869-013-00127-3) 20.00 


34  Parte: 

1-299 

300-399 .... 
400-End..... 


(869-013-00128-1) 24.00 

(869-013-00129-0) 14.00 

(869-013-00130-3) 26.00 


35 , (B69-O13-00131-1).. 

36  Parte: 

1-199 ; (869-O13-00132-O).. 

200-6id 1 (869-013-00133-8).. 

37 i „ (869-013-00134-6).. 

38Parte: 

0-17 

18-€nd 


10.00 

13.00 
26.00 

15.00 


39. 


40  Parte: 

1-51 

52 „ 

53-60 

61-80.. 

81-85 

86-99 

100-149 ... 
150-189... 
190-259 ... 
260-299 ... 
300-399... 
400-424... 
425-699 ... 
700-789... 


.  (869-013-00135-4) 24.00 

(869-013-00136-2) 22.00 

(869-013-00137-1) 14.00         My 


t 


Apr. 
Apr. 

iXhf 
July 

My 
wy 

July 
July 

wy 

•July 
Mi 
Ml 

M, 
July 
July 

My 
My 

*July 
«July 
•July 
My 
My 
July 
My 
My 
My 

My 
My 
My 

My 
July 
July 

My 

My 
My 

My 

My 
My 


(869-013-00138-9) 27.00  July 

(869-013-00139-7) 28.00  July 

(869-013-00140-1) 31.00  July 

(869-013-00141-9) 14.00  July 

(869-013-00142-7) 11.00  July 

(869-013-00143-5) 29.00  July 

(869-O13-00144-3) 30.00  July 

(869-013-00145-1) 20.00  July 

(869-013-00146-0) 13.00  July 

(869-013-00147-8) 31.00  July 

(869-013-00148-6) 13.00  July 

(869-O13-00149-4) 23.00  July 

(869-013-00150-8) 23.00  •  July 

(869-013-00151-6) 20.00  July 

22.00  July 


790-6id ; -... (869-013-00152-4). 


991 
991 

991 


991 
991 
991 
991 

991 

991 
989 
991 
991 

991 
991 
991 

991 
991 

984 
984 
984 
991 
99r 
991 
991 
991 
991 

991 
991 
991 

991 
991 
991 

991 

991 
991 

991 

991 
991 

991 


991 
991 
991 
991 
991 
991 
991 
991 
991 
991 
991 
991 
989 
991 
991 


Stock 

41  ChaptefK 

1, 1-1 10  i-10 „ 

1, 1-11  MAppondw.  2(2  Rosarvad). 

3-6 

7. 

9lI!"!!"ZI!!™™ 
10-17 

18,Vo!.l,Parm-5.... 
18,Vol.  I,  Pam6-19. 

18,  Vol.  M,  Porti  20-52  ..„ „ 

19-100 

1-100 „.„..  (869-013-00153-2).. 

101 ™ (869-013-00154-1).. 

102-200 (869-013-00155-9).. 

201-tnd (869-O13-00156-7).. 

42  Parte: 

l-60....„ (869-013-00157-5).. 

61-399 (869-013-00158-3)., 

400-429 (869-013-00159-1).. 

430-End (869-013-00160-5).. 

43  Parte: 

1-999 (869-013-00161-3). 

1000-3999 _ (869-013-00162-1). 

4000-M _. (869-013-00163-0). 


13.00 
13.00 
14.00 

6.00 

4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 

8.50 
22.00 
11.00 
10.00 

17.00 

5.50 

21.00 

26.00 

20.00 
26.00 
12.00 


45Parte: 

1-199 „.  (869-013-00165-6).. 

200-499 . (869-013-00166-4).. 

500-1 199 ..„ (869-013-00167-2)., 

1200-6td (869-013-00168-1). 

46  Parte: 

1-40 (869-013-00169-9)., 

41-69  ..„ (869-013-00170-2)., 

70-89 (869-013-00171-1)., 

90-139 „ (869-013-00172-9)., 

140-155 (869-013-00173-7)., 

156-165 (869-013-00174-5). 

166-199 (869-013-00175-3). 

200-499 (869-013-00176-1). 

500-Cnd (869-013-00177-0). 

47  Parte: 

0-19 (869-O13-00178-8)., 

20-39 (869-013-00179-6). 

40-69 (869-013-O018O-O)., 

70-79 (869-013-00181-8)., 

80-End (869-013-00182-6)., 

48  Chapters: 

1  (Ports  1-51) (869-013-00183-4)., 

1  (Pom  52-99) (869-013-00184-2)., 

2  (Ports  201-251) (869-013-00185-1)., 

2  (Ports  252-299) (869-013-00186-9)., 

3-6 (869-013-00187-7).. 

7-14 :. (869-013-00188-5).. 

15-«id (869-013-00189-3).. 

49  Parte: 

1-99 „ (869-013-O0190-7).. 

100-177 (869-013-00191-5).. 

178-199 (869-O13-O0192-3).. 

200-399 „ .^(869-013-00193-1).. 

400-999 _ (869-013-00194-0).. 

1000-1 199 (869-013-00195-8).. 

1200-M (869-013-00196-6).. 

50  Parte: 

1-199 „ (869-013-00197-4).. 

200-599 „ (869-013-00198-2).. 

600-M .- (869-013-00199-1).. 

LH(  InoM  ond  iindnQi 
Aids (869-017-00053-1).. 


18.00 
12.00 
26.00 
19.00 

15.00 
14.00 
7.00 
12.00 
10.00 
14.00 
14.00 
20.00 
11.00 

19.00 
19.00 
10.00 
18.00 
20.00 

31.00 
19.00 
13.00 
10.00 
19.00 
26.00 
30.00 

20.00 
23.00 
17.00 
22.00 
27.00 
17.00 
19.00 

21.00 
17.00 
17.00 

31.00 


*July  1 
*July  1 
•July  1 
•July  1 
■JutyJ 
*July  1 
*July  1 
*July  1 
*July  1 
•July  1 
•July  1 
^July  1 
July  1 
July  1 
July  1 

Oct.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 


(869-013-00164-8) 22.00         Od.  1 


Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 


Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Doc.  31 
Doc.  31 
Od  1 
Od.  1 
Od  1 

Od.  1 
Doc.  31 
Doc.  31 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 


984 
964 
964 
964 
964 
984 
984 
984 
984 
984 
984 
990 
991 
991 
991 

991 
991 
991 
991 

991 
991 
991 

991 

991 
991 
991 
991 

991 
991 
991 
991 
991 
991 
991 
991 
991 

991 
991 
991 
991 
991 

991 
991 
991 
991 
991 
991 
991 

991 
991 
991 
991 
991 
991 
991 

991 
991 
991 


Jon.  1.  1992 


VI 
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THto                                    Stock  NumlMr  Pr1c» 

ComplM  1992C«$«l -^ *>^°^ 

Microfidw  CFR  Ecfition: 

Coropteie  s«t  (oo«-ftme  maOmg) 185.00 

ComplcM  se«  (on*-tim«  mailing) 188.00 

Complel*  sel  (on«-»ime  maBing) 188.00 

Sobjtripfioo  (moiled  as  issued) 188.00 


RevtalonCM* 
1992 

1989 
1990 
1991 
1992 


Title 


Stock  Number 


Price      RevleionOate 


Individual  copies 2«>  ^^ 

'  Bm»m  TiHt  3  ii  •  wnud  tompilotwi.  this  «**>»  an4  dl  pmiow  »«*»«»»  ihouid  be 

«T1»  W»  1  1985  wStw.  o«  32  cm  Pom  1-189  contm  o  »••  o«»»  to  '«»«J-3' 
Musiv*  for  *•  Ml»»l  m  *•  0.fanJ»  AcquBHiai  R.gulalw»  n  Pom  1-39.  am»M  "» 
lh™.OT»ohmmi»w«»«dJ«N1.  19M.conloinin9*«»«»«rW.^ ,    ,     „  ^.  ,  . 

»TI»X)K1  1985  wStiwol  41  OR  Okip«»i  1-100  cow<i«so«il«on(y  lor  0«»tWl»» 
49  indwivr  for  fU  W  »»1  o»  proorwwt  ™qul*ioiB  in  a«spl»»  1  »o  49.  cowl*  •••  «lr«i 
OR  volume  ij$u«lo»«l  July  1.  1984  contoir)«)gthos»chop««rr ^ 

♦No  flm«i4n«nfJ  »  tf»»  »oiom»  wort  fnmAqfMi  *if»»9  *•  P**"  ^^ 

'»Mo  «nw*ii«m  » this  »otumo  w«r»  proinulgotod  Airinj  tht  ptriod  *»r. 
31.  1991  T»»OT»olu«.  bs««<i  April  1,1990.  fho«ldb.r*oic|«L  ,o«o  «  i.« 

•  No  •«»*«-$  te*a»ohimo  war.  |Winut90t«ldunnfl*t|Wiod>ilvl.  1989  lo  Juno 
30.  1991.  Tht  Cffi  »ol«n. issood  July  1.  1989.  a»Mh»rmiMi.      ^ 

'  No  «nw4r«ifj  lo  «»  volumo  woro  proinolgoiod  Ainnj  *o  porwd  July  1.  19TO 10  Junt 
30.  1991.  Tho  cm  vohioio  «Juod  My  1.  1990.  jhooW  be  re'-^— ' 


1.  1987  w  Dec 
1.  1990  W  Ma 


)92 


Public  Laws 


Kad  CongwM,  2nd  Session,  1992 


PampMirt  pfMs  of  pubUc  laws,  often  referred  to  as  slip  laws,  are  the  initial  pubik^^ 
la«vs  upon  enactment  and  are  printed  as  soon  as  poitslble  after  approval  by  the  President. 
Lagisialive  history  references  appear  on  each  Isml  Subscription  service  Includes  all  public  laws, 
issued  irregularly  upon  enacbnent,  for  the  102d  Congress.  2nd  Session,  1992. 

Ondivkluai  laws  also  rnay  be  purchased  frorn  the  Superintended  of  Docurnenis,  Washington,  DC 
20402-932a  Prices  varyi  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  ol 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
LJ  YES,  eater  my  subscriptioiKs)  as  follows: ' 


Ordtr  Ptoomlng  Cod> 

*  6216 


^    ^    ^! 


i»i^il 


Ctargejfourofdeft 
ff^Cssyf 
lb  ha  your  oitkn  (202)  512-2233 


subscriptions  to  PUBLIC  LAWS  for  die  lQ2d  Coogress,  2nd  Session,  1992  for  $119  per  subscription. 


The  total  cost  of  my  (mkr  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handlii^  and  are  subject  to  change. 


(ConqMfljr  or  Penonal  Name) 


(FlcMe  type  or  print) 


(Additional  addrcss/attentkNi  line) 


(Street  address) 


(City.  Stale,  ZIP  Code) 


(Daytime  phoae  including  area  code) 


<Purchase  Order  No.) 

YES    NO 

May  wc  make  your  name/a^dreai  available  to  otberniailen?LJ   U 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  die  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        LL 
Q  VISA  or  MastetCaid  Account 


1-D 


1  1  1 

1 1 

1  1  1  1  M  1 

_J  (Credit  card  expiration  date) 

II  1  1 

Thankytmfor 
ywrordtr! 

(Authorizing  Signature) 

Mail  lb:    New  Orders,  Superintendent  of  DocumeiMs 
RQ  Box  371954,  Pittsburgh,  ?k  15250-7954 


(wn 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
CcxJe  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  .s  issued  monthly  in  cumulative  form 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  correaed. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
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to  determine  the  latest  text  of  a  document 
without  having  to  "reconstrucT  it  through 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appiicatoiMy  and  legat  eflect  most 
of  wtiicti  are  keyed  to  and  codified  in 
tfw  Code  o(  Federal  Regulationa,  wliich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendertf  of  Oocunienls. 
Prices  a*  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agrlciitttiral  Marketing  Senrlc* 

7CFRPart28 

[CN-92-001] 

RIN:0S81-AAS4 

Revisions  of  Ussr  Fses  for  Cotton 
Ctasstfication,  Testing  and  Standards 

agency:  Afficultural  Maiiceting  Service, 
USDA. 

action:  Final  rule. 

SOKdMAinr:  The  Agricultural  Marketing 
Service  (AMS)  ia  making  final  the 
increase  in  user  fees  charged  to  cotton 
producers  for  cotton  classification 
services  under  the  Cotton  Statistics  and 
Estimates  Act  in  accordance  with  the 
formula  provided  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1967,  as  amended 
by  Public  Law  102-237,  which  was 
proposed  in  the  Federal  Register  on 
April  21, 1992.  The  1991  user  fee  for  High 
Volume  Instrument  (HVI)  dassincation 
service  was  $1.73  per  bale.  This  action 
raises  the  fee  for  1992  to  S1.S2  per  bale. 
Manual  cotton  classification  services 
will  be  discontinued  for  Upland  cotton 
as  proposed,  but  will  be  continued  for 
American  Pima  cotton.  The  1991  user  fee 
for  American  Pima  manual  classification 
was  $1.23.  and  the  1992  fee  will  be  $1.92 
per  bale,  the  same  as  for  HVI 
classification. 

Fees  charged  for  cotton  classification 
services  under  the  U.S.  Cotton 
Standards  Act  are  also  increased.  The 
fees  for  other  classification  and  testing 
services,  and  for  copies  of  the  standards 
are  being  raised.  These  increased  fees 
are  necessary  to  recover  the  increased 
costs  of  providing  such  services, 
including  administrative  and 
supervisory  costs.  The  new  fees  are 
effective  on  July  1. 1992.  aso  that  they 
may  cover  the  beginning  of  the  classing 
season. 


EFFECnvc  DATE  July  1. 1992. 

FOR  RIRTHER  INFORMATION  CONTACT. 

Lee  Clibum,  202-720-3193. 
SUPPLEMENTARY  MFORMATtOIC  A 

proposed  rule  detailing  the  user  fee 
charges  for  cotton  classification,  testing 
and  standards  waa  published  on  April 
21, 1992.  in  the  Federal  Register.  (57  FR 
14492).*  A  15-day  comment  period  was 
provided  for  interested  persons  to 
respond  to  the  proposed  rule:  four 
comments  were  received.  All  four  of  the 
comments  expressed  opposition  to  the 
discontinuance  of  manual  classification 
for  American  Pima  cotton.  No  comments 
were  received  concerning  any  other 
portion  of  the  proposed  regulation. 

American  Pima,  or  Extra  Long  Staple, 
cotton  accounts  for  less  than  5  percent 
of  the  total  US.  cotton  crop  each  year, 
and  is  a  spedel  use  fiber.  Upland  cotton 
makes  up  the  remainder  of  the  U.S. 
production.  American  Pima  is  distinctly 
different  from  Upland  in  appearance 
and  fiber  qualities.  AMS  has  offered 
HVI  classification  for  American  Pima 
cotton  for  only  two  years,  and  during 
1991,  only  23  percent  of  the  total  USDA 
American  Pima  classings  were  HVL  HVI 
classing  has  been  available  optionally 
for  Upland  cotton  for  over  ten  years, 
providing  the  Upland  cotton  producers 
ample  opportunity  to  become  familiar 
with  HVI  classification,  and  over  97 
percent  of  the  1991  Upland  cotton  was 
classed  by  HVL  Therefore,  AMS  is 
persuaded  by  the  four  comments 
received  that  there  is  good  cause  for  the 
American  Pima  industry  to  have  a 
longer  transition  period  than  two  years 
from  manual  classing  to  HVI  classing. 
Manual  classification  will  be  retained  as 
an  optional  service  for  American  Pima 
cotton  only. 

ThCTefore,  AMS  is  making  final  these 
user  fees  as  proposed  with  the  exception 
of  retaining  manual  classing  for 
American  Pima  cotton. 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  "non- 
major"  since  it  does  not  meet  the  criteria 
for  a  ma)or  regulatory  action  as  stated  in 
the  Order. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Gvil 
Justice  Reform.  It  is  not  intended  to  have 
retroactive  e^ect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 


this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  |ndicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.&C  VnetBeg.).  This  is  because:  (1) 
The  fee  increases  merely  reflect  a 
minimal  iiKrease  in  the  cost-per-unit 
currently  borne  by  those  entities 
utilizing  the  senrices;  (2)  the  cost 
increase  will  not  affect  compebtion  in 
the  marketplsce;  end  (3)  the  use  of 
dassificatioQ  and  testing  services  and 
the  purchase  of  standards  is  voluntary. 

The  inforaabon  collecbon 
requirements  cootained  in  this  ftnsl  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  control  numbers  under 
the  Paperwork  Reduction  Act  of  1880  (44 
U.S.C.  3501else9.). 

These  changes  will  be  effective  July  1, 
19S2,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act 

Fees  for  Classification  Under  ttie  Cotton 
Statistics  snd  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  HVI  classifies bon  services 
under  the  Cotton  StatisUcs  and 
Estimates  Act  (7  US.C  473a)  was  $1.73 
per  bale  during  the  1991  harvest  season 
as  determined  using  the  formula 
provided  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987.  The  fees  cover 
salaries,  costs  of  equipment  and 
supplies,  aiKl  other  overhead  costs 
includiEg  administrative  and 
supervisory  costs. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  High  Volume 
Instnunent  classification  and  manual 
classification  at  $1.92  per  bale  during 
the  1992  harvest  season. 

The  user  fee  charged  to  producers  for 
cotton  classificabon  service  was  based 
upon  the  cost  of  providing  manual 
classification  L-t>m  1981  through  1991. 
The  formula  for  establishing  this  fee  was 
specified  by  the  Omnibus  Reconciliation 
Act  of  1981  until  the  Uniform  Cotton 
Classing  Fees  Act  of  1987  was  passed. 
The  fee  for  manual  classification  was 
established  by  the  formula  in  the  Act. 
and  the  fee  for  HVI  classificabon  was 
established  by  adding  fifty  cents  to  the 
fee  for  sMnusl  classification. 
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Public  Law  102-237  (105  Stat.  1818. 
December  13, 1991)  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  for  establishing  the  fee  charged 
to  producers  for  classification  so  that 
the  fee  would  be  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVl 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1991.  Therefore,  the  1992 
user  fee  for  classification  service  would 
be  based  on  the  1991  base  fee  for  HVI 
classification. 

USDA  is  eliminating  manual  cotton 
classification  services  for  Upland  cotton 
since  the  quality  data  that  is  provided 
under  manual  classification — gradd,* 
staple  and  micronaire — has  been 
provided  as  part  of  the  HVI 
classification  service  for  Upland  cotton 
for  over  ten  years,  and  there  is  no 
practical  reason  to  continue  to  provide 
manual  classification  for  Upland  cotton 
as  a  separate  service.  Less  than  3 
percent  of  the  1991  Upland  cotton  was 
manually  classed.  Manual  classification 
service  for  American  Pima  cotton  will 
be  continued.  HVI  classing  has  only 
been  available  for  American  Pima 
cotton  for  two  years,  and  the  majority  of 
1991  American  Pima  cotton  was' 
manually  classed. 

The  proposed  fee  was  calculated  by 
applying  the  formula  specified  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987.  as  amended  by  Public  Law  102- 
237.  The  1991  base  fee  for  HVI 
classification  exclusive  of  adjustments, 
as  provided  by  the  Act.  was  $1.80  per 
bale.  A  3.4  percent,  or  six  cents  per  bale 
increase  due  to  the  percentage  change  in 
the  implicit  price  deflator  of  the  gross 
domestic  product  added  to  the  $1.80 
results  in  a  1992  base  fee  of  $1.86  per 
bale.  The  formula  in  the  Act  provides  for 
the  use  of  the  percentage  change  in  the 
implicit  price  deflator  of  the  gross 
national  product  (as  indexed  for  the 
most  recent  12-month  period  for  which 
statistics  are  available).  However,  this 
has  been  replaced  by  the  gross  domestic 
product  by  the  Department  of  Commerce 
as  a  more  appropriate  measure  for  the 
short-term  monitoring  and  analysis  of 
the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  1992  crop  is 
estimated  at  16,000.000.  The  1992  base 
fee  is  decreased  15  percent  based  on  the 
estimated  number  of  bales  to  be  classed 
(one  percent  for  every  100.000  bales  or 
portion  thereof  above  the  base  of 
12,500,000  bales,  limited  to  a  maximum 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  27  cents 
per  bale  reduction  and  is  subtracted 


from  the  1992  base  fee  of  $1.86  per  bale, 
resulting  in  a  fee  of  $1.59  per  bale. 

The  formula  requires  addition  of  a  five 
cents  per  bale  surcharge  to  the  $1.59  per 
bale  fee  since  the  projected  operating 
reserve  is  less  than  25  percent.  The  five 
cent  surcharge  results  in  a  1992  season 
fee  of  $1.64  per  bale.  Assuming  a  fee  of 
$1.64.  the  projected  operating  reserve  is 
one  percent.  An  additional  28  cents  per 
bale  is  required  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  at  least  10  percent  of  the ' 
projected  cost  of  operating  the  pQsgram. 
This  establishes  the  1992  season  fee  at 
$1.92  per  bale  for  HVI  classification.  The 
fee  for  manual  classification  is  also 
$1.92  per  bale  based  on  the  cost  per  bale 
of  providing  the  service. 

Accordingly,  in  §  28.909.  paragraph  (b) 
which  refers  to  manual  classification 
costs  is  revised  to  reflect  that  manual 
classification  is  available  for  American 
Pima  cotton  only  and  to  reflect  the 
increase  in  the  fee.  Existing  paragraph 
(c)  is  revised  to  reflect  the  increase  in 
the  HVI  classification  fee. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987.  as  amended, 
a  five  cent  per  bale  discount  is 
continued  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909  (d). 

The  decision  to  eliminate  computer 
punched  cards  as  an  optional  method  of 
disseminating  classing  data  to  producers 
after  the  1991  harvest  season  was 
announced  in  1991  (56  FR  24671.  May  31. 
1991).  That  decision  was  rescinded,  and 
computer  punched  cards  continue  to  be 
listed  in  §  28.910  as  one  of  the  methods 
for  producers  or  their  agents  to  receive 
classing  data.  Growers  or  their 
designated  agents  continue  to  incur  no 
additional  fees  if  only  one  method  of 
receiving  classification  data  is 
requested. 

The  fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
increases  from  one  to  five  cents  per 
bale.  A  central  data  base  is  established 
for  access  by  owners  of  cotton  other 
than  producers  in  S  28.910.  The  fee  for 
receiving  classification  data  from  this 
central  database  is  five  cents  per  bale. 
The  language  in  §  28.910  is  revised  to 
reflect  these  changes.  Also  in  I  28.910. 
the  fee  for  a  new  memorandum  remains 
at  a  minimum  of  $5.00  per  sheet  or  15 
cents  per  bale. 

The  fee  for  review  classification  in 
S  28.911  is  increased  from  $1.73  per 
sample  to  $1.92  per  sample.  The  fee  for  ' 
returning  samples  after  classification  in 
S  28.911  increases  from  35  cents  per 
sample  to  40  cents  per  sample. 


Fees  for  ClassiHcatiDn  Services  Under 
the  United  States  Cotton  Standards  Act 

Certain  cotton  classification  services 
are  conducted  under  the  United  States 
Cotton  Standards  Act.  and  these 
services  are  not  limited  to  producers. 
Fees  for  these  services  have  been 
reviewed.  Ln  order  to/ecover  increased 
costs,  including  supervision  and 
overhead,  the  fees  for  classification  of 
cotton  in  §  28.116  and  of  linters  in 
S  28.148  are  increased. 

The  fee  for  staple  only,  the  fee  for 
grade  and  staple,  and  the  fee  for  grade; 
staple,  and  micronaire  in  §  28.116.  which 
were  proposed  to  be  eliminated  are 
retained  for  American  Pima  only  and  t^ 
language  is  revised  to  reflect  that 
change.  The  fee  for  grade,  staple  and 
micronaire  reading  for  American  Pima 
increases  from  $1.50  to  $2.00  per  sample. 
The  fee  for  American  Pima  grade  and 
staple  only  increases  from  $1.30  to  $1.50 
per  sample.  The  fee  for  American  Pima 
grade  only  or  staple  only  increases  from 
$1.05  per  sample  to  $1.20  per  sample. 
Staple  and  micronaire  are  now 
determined  by  the  HVI  method  and  this 
service  is  offered  for  any  cotton.  The  fee 
for  HVI  Classification,  including  grade, 
remains  at  $2.00  per  sample.  The  fee  for 
HVI  classification,  excluding  grade, 
increases  from  $1.65  per  sample  to  $1.75 
per  sample.  The  current  additional  fee  of 
35  cents  per  sample  increases  to  40 
cents  per  sample  unless  the  sample  - 
becomes  government  property 
immediately  after  classification.         ^ 
The  fee  in  §  28.122  for  the  practical 
classing  examination  for  grade  increases 
from  $100.00  to  $105.00. 

Fees  for  Cotton  Standards 

Practical  forms  of  the  cotton 
standards  are  prepared  and  sold  by  the 
Cotton  Division  offices  in  Memphis. 
Tennessee  under  the  authority  of  the 
United  States  Cotton  Standards  Act  (7 
U.S.C.  51  et  seq.).  The  Omnibus  Budget 
Reconciliation  Act  of  1981  (Public  Law 
97-37)  directs  that  the  price  for 
Standards  will  cover,  as  nearly  as 
practicable,  the  costs  of  providing  the 
standards.  This  rule  increases  the  fees 
listed  in  S  28.123  for  practical  forms  of 
the  Upland  and  Pima  cotton  grade  and 
staple  standards  and  in  §  28.151  for 
practical  forms  of  the  cotton  linters 
standards  for  grade  and  staple.  The  fees 
are  adjusted  due  to  increased  costs  for 
salaries,  preparation  and  delivery  and 
postage  of  the  standards. 

In  9  28.123.  the  fees  for  American 
Upland'cotton  grade  standards  increase 
from  $120.00  to  $125.00  f.o.b.  Memphis. 
Tennessee,  or  overseas  air  freight 
collect.  The  nrices  increase  from  $125.00 
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to  $130.00  for  domestic  surface  delivery 
and  from  $160.00  to  $165.00  for  overseas 
air  parcel  post  delivery.  The  fees  for 
American  Upland  staple  standards  f.o.b. 
Memphis  and  overseas  air  freight  collect 
increase  frcnn  $1&00  to  $19.00.  The 
domestic  surface  delivered  fee  increases 
from  $21.00  to  $22.00  and  the  overseas 
air  parcel  post  delivery  fee  increases 
from  $32.00  to  $33.00.  The  fees  for 
American  Pima  grade  standards 
increase  horn  $155iX)  to  $160.00  f.o.b. 
Memphis  or  overseas  air  freight  collect. 
The  fees  increase  from  $160.00  to  $165.00 
for  domestic  surface  delivery  and  from 
$195.00  to  $200.00  for  overseas  air  parcel 
post  delivery.  Fees  for  American  Pima 
staple  standards  increase  from  $19.00  to 
$20.00  for  f.o.b.  Memphis  and  overseas 
air  freight  collect.  The  domestic  surface 
delivered  fee  increases  from  $22.00  to 
$23.00  and  the  overseas  air  parcel  post 
delivered  fee  increases  from  $33XX)  to 
$34.00. 

In  §  28.151.  the  fees  for  linters  grade 
standards  increase  from  S12JDJ00  to 
$125.00  f.o.b.  Memphis  or  overseas  air 
freight  collect.  The  fee  for  domestic 
surface  delivery  increases  from  $125.00 
to  $1304)0  and  the  fee  for  overseas  air 
parcel  i>oat  delivery  increases  from 
$160.00  to  $165.00.  The  f.o.b.  Memphis  or 
overseas  air  freight  collect  fee  for  linters 
staple  standards  increases  from  $20.00 
to  $21.00.  The  surface  delivery  fee 
increases  from  $23.00  to  $24.00  for 
domestic  and  from  $34.00  to  $35iX>  for 
overseas  air  parcel  post. 

Testing  Services 

Cotton  testing  services  and  instriunent 
calibration  materials  are  provided  by  a 
USDA  Laboratory  in  Clemson,  South 
Carolina  under  the  authority  of  the 
Cotton  Statistics  and  Estimates  .Act  of 
1927  (7  U.S.C.  417-478).  The  testing 
services  and  materials  are  available, 
upon  request,  to  private  sources  on  a  fee 
basis.  The  Cotton  Service  Testing 
Amendment  (7  U.S.C  473d)  specifies 
that  the  fees  for  the  services  be 
reasonable  and  cover  as  nearly  as 
practicable  the  costs  of  rendering  the 
services.  The  costs  of  providing  these 
services  have  increased  since  the  last 
fee  increases  in  1991  due  to  higher  costs 
for  salaries  and  miscellaneous  overhead 
costs  including  supplies  and  materials. 
The  fees  for  fiber  and  processing  tests 
and  calibration  and  check  materials  in 
§  2d..956  are  increased. 

AMS  also  have  revised  the  instrument 
calibration  and  check  material  listed  in 
§  28.956.  A  trashmeter  calibration 
standard  for  High  Volume  Instrument 
(HVl)  Systems  is  added  as  item  3.2.  Fees 
for  furnishing  the  standard  are  $30.00 
f.o.b.  Memphis  or  overseas  air  freight 
collect.  The  fee  for  surface  debvery  of 


the  standard  hi  the  continental  United 
States  is  $33.00  and  the  fee  for  air  parcel 
post  delivery  outside  the  continental 
United  States  is  $44.00. 

A  new  item  3.3  listed  in  S  28.956  is  the 
trashmeter  calibration  standard 
included  along  with  the  five  standard 
color  tiles  for  calibrating  colormeters  in 
a  box  designed  for  storage  and  easy 
access  to  the  materials.  The  fee  for  the 
box  including  the  standards  is  $150.00 
fuxb.  Memphis  or  overseas  air  freight 
collect.  The  fees  for  delivery  of  the 
boxes  with  standards  are  $155.00  for 
surface  delivery  within  the  continental 
United  States  and  $190.00  for  air  parcel 
post  delivery  of  a  box  with  standards 
outside  the  continental  United  States. 

A  new  item  3.4  listed  in  §  28.956  is  a 
single  cotton  sample  of  a  designated  leaf 
level  mounted  under  glass,  made 
available  for  checking  the  calibration  of 
trashmeters.  The  fee  for  a  single  sample 
of  a  designated  leaf  mounted  under 
glass  is  $40.00  f.o.b.  Memphis  or 
overseas  air  freight  collect.  Fees  for 
delivery  of  a  single  sample  of  a 
designated  leaf  level  mounted  under 
glass  are  $44.00  for  surface  delivery 
within  the  continental  United  States  and 
$54.00  for  air  parcel  post  delivery 
outside  the  continental  United  States. 

In  item  3.5  listed  in  S  28.956.  AMS  will 
furnish  a  set  of  six  cotton  samples  of  six 
designated  leaf  levels  each  mounted 
under  glass.  Fees  for  the  six  sample  set 
are  $240.00  f.o.b.  Memphis  or  overseas 
air  freight  collect:  $264.00  surface 
delivered  within  the  continental  United 
States:  and  $30a00  delivered  by  air 
parcel  post  to  destinations  outside  the 
continental  United  States. 

Fees  for  these  materials  are  shown  in 
the  table. 

The  fees  for  fiber  and  processing  tests 
in  §  2a956.  except  items  33.0.  33.2a.  and  . 
33.2b  are  increased.  The  minimum  fee 
listed  at  33.2  is  removed.  The  fees  and 
new  services  are  as  follows: 
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New 
sefvice 

Fee 

itefTi  No 

Current 

Proposed 

33  1          _ 

16.00 
200 
5.00 

18.00 

33  2a 

200 

33  2b  

5.00 

reexamined.  The  fee  for  this  practical 
reexamination  is  $85.00. 

§  28. 1 23    Costs  of  practical  f  onns  of 
cotton  standards. 

The  costs  of  practical  forms  of  the 
cotton  standards  of  the  United  States 
are  as  follows: 


List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedures.  Cotton,  Cotton  linters. 
Cotton  samples.  Grades,  Market  news. 
Reporting  and  recordkeeping 
requirements.  Standards.  Staples. 
Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  28  is  amended  as 
follows: 

PART  28— {AMENDED] 

1.  The  authority  citation  for  subpart  A 
of  part  28  continues  to  read  as  follows: 

Authority:  Sec.  5.  50  Stat.  62.  as  amended  (7 
U.S.C.  55):  Sec.  10.  42  Stat.  1519  (7  U.S.C.  61). 

2.  Section  28.116  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  28. 11 6    Amounts  of  fees  for 
classification;  exemption. 

(a)  For  the  classification  of  any  cotton 
or  samples,  the  person  requesting  the 
services  shall  pay  a  fee,  as  follows, 
subject  to  the  additional  fee  provided  by 
paragraph  (c)  of  this  section. 

(1)  For  American  Pima  Cotton  only- 
grade,  staple  and  micronaire  reading  for 
$2.00  per  sample;  grade  and  staple  only 
for  $1.50  per  sample;  grade  only  or 
staple  only  for  $1.20  per  sample. 

(2)  High  Volume  Instrument  (HVl) 
classification,  including  grade— $2.00  per 
sample. 

(3)  High  Volume  Instrument  (HVI) 
classification,  excluding  grade — $1.75 

per  sample. 
***** 

(c)  An  additional  fee  of  40  cents  per 
sample  shall  be  assessed  for  services 
described  in  paragraphs  (a)  (1).  (2).  and 
(3).  and  (b)  of  this  section  unless  the 
request  for  service  is  so  worded  that  the 
samples  become  government  property 
immediately  after  classification. 
•        •        *        *        * 

3.  Sections  28.122.  28.123.  28.148,  and 
28.151  are  revised  to  read  as  follows: 

§  28. 1 22    Fee  for  practical  classing 
examination. 

The  fee  for  the  practical  classing 
examination  for  cotton  or  linters  shall 
be  $105.00.  Any  applicant  who  passes 
the  examination  may  be  issued  a 
certificate  indicating  this 
accomplishment.  Any  person  who  fails 
to  pass  the  examination  may  be 
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following  the  date  of  its  certification. 
The  cost  of  the  practical  forms  of  cotton 
linters  standards  of  the  United  States 
are  as  follows: 


34 


§  28. 1 48    Fees  and  costs;  classification, 
review,  ottter. 

The  fee  for  the  classification, 
comparison,  or  review  of  linters  with 
respect  to  grade,  staple,  and  character 
or  any  of  these  qualities  shall  be  at  the 
rate  of  $1.60  for  each  bale  or  sample 
involved.  The  provisions  of  §§  28.115 
through  28.126  relating  to  other  fees  and 
costs  shall,  so  far  as  applicable,  apply  to 
services  performed  with  respect  to 
linters. 

§  28. 1 5 1    Cost  of  practical  forms  for 
Nnters,  period  effective. 

Practical  forms  of  the  official  cotton 
linters  standards  of  the  United  States 
will  be  furnished  to  any  person  subject 
to  the  applicable  terms  and  conditions 
specified  in  S  28.105;  provided,  that  no 
practical  form  of  any  of  the  official 
cotton  linters  standards  of  the  United 
States  for  grade  shall  be  considered  as 
representing  any  such  standards  after 
the  date  of  its  cancellation  in 
accordance  with  this  subpart,  or.  in  any 
event,  after  the  expiration  of  12  months 
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4.  The  authority  citation  of  subpart  D 
of  part  28  continues  to  read  as  follows: 

Authority:  Sec.  3a.  50  stat.  62,  as  amended 
(7  U.S.C.  473a);  Sec.  3c,  50  stat.  62  (7  U.S.C.  | 
473c);  unless  otherwise  noted. 

5.  In  §  28.909.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

§28.909    Costs. 

***** 

(b)  The  cost  of  manual  classification 
service  to  producers,  available  only  for 
American  Pima  cotton,  is  $1.92  per 
samplp. 

(cpThe  cost  of  High  Volume 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.92  per  sample. 
•        •        •        •        • 

6.  Section  28.910  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  paragraph  (c)  to  read  as  follows: 

§  28.910    Classification  of  samples  and 
Issuance  of  classification  data. 

(a)  The  samples  submitted  as 
provided  in  this  subpart  shall  be 
classified  by  employees  of  the  Division. 
Classification  memoranda  showing  the 
official  quality  determination  of  each 
sample  according  to  the  official  cotton 
standards  of  the  United  States  shall  be 
issued  by  any  one  of  the  following 
methods  at  no  additional  charge: 

(1)  Printed  cards. 

(2)  Computer  punched  cards, 

(3)  Computer  diskettes, 

(4)  Computer  tapes,  or 
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(5)  Telecommunications,  with  all  long 
distance  telephone  line  charges  paid  by 
the  receiver  of  data. 
If  the  issuance  of  data  to  growers  or  to 
their  agents  is  made  by  more  than  one 
method,  the  fee  for  each  bale  issued  by 
each  additional  method  shall  be  five 
cents.  Tlie  cost  of  any  computer  tape  or 
diskette  not  returned  to  the  Division  will 
be  billed  to  the  requestor.  If  provided  as 
additional  method  of  data  transfer,  the 
minimum  fee  for  each  tape  or  diskette 
issued  shall  be  $10.00. 

(b)  Owners  of  cotton,  other  than 
producers,  may  receive  classification 
data  showing  the  o^icial  quality 
determination  of  each  sample  by  means 
of  telecommunications  from  a  central 
data  base  to  be  maintained  by  the 
Division.  The  fee  for  this  service  shall  be 
five  cents  per  bale,  with  all  long 
distance  telephone  line  charges  paid  by 
the  receiver  of  data. 

(c)  Upon  request  of  an  owner  of  cotton 
for  which  classification  memoranda 
have  been  issued  under  the  subpart,  a 
new  memorandum  shall  be  issued  for 


the  business  convenience  of  such  owner 
without  the  reclassification  of  the 
cotton.  Such  rewritten  memorandum 
shall  l)ear  the  date  of  its  issuance  and 
the  date  or  inclusive  dates  of  the 
original  classification.  The  fee  for  a  new 
memorandum  shall  be  15  cents  per  bale 
or  a  minimum  of  $5.00  per  sheet. 

7.  Section  28.911  is  revised  to  read  as 
follows: 

S  28.91 1    Revi«w  classification. 

(a)  A  producer  may  request  one 
review  classification  for  each  bale  of 
eligible  cotton.  The  fee  for  review 
classification  is  $1.92  per  bale. 

(b]  Samples  for  review  classification 
must  be  drawn  by  gins  or  warehouses 
licensed  pursuant  to  §§  28.20  through 
2a22,  or  by  employees  of  the  United 
States  Department  of  Agriculture.  Each 
sample  for  review  classification  shall  be 
taken,  handled,  and  submitted  according 
to  §  28.908  and  to  supplemental 
instructions  issued  by  the  Director  or  an 
authorized  representative  of  the 
Director.  Costs  incident  to  sampling, 


tagging,  identification,  containers,  and 
shipment  for  samples  for  review 
classification  shall  be  assumed  by  the 
producer.  After  classification,  the 
samples  shall  become  the  property  of 
the  Government  unless  the  producer 
requests  the  return  of  the  samples.  The 
proceeds  from  the  sale  of  samples  that 
become  Government  property  shall  be 
used  to  defray  the  costs  of  providing  the 
services  under  this  subpart.  Producers 
who  request  return  of  their  samples  after 
classing  will  pay  a  fee  of  40  cents  per 
sample  in  addition  to  the  fee  established 
above  in  this  section. 

8.  The  authority  citation  for  subpart  E 
of  part  28  continues  to  read  as  follows: 

Authority:  Sec.  3c  50  Slat.  62;  (7  U.S.C. 

473c);  Sec.  3d,  55  Stal.  131  (7  U.S.C.  473d). 

9.  Section  28.956  is  revised  to  read  as 
follows: 

§28.956    Prescribed  fees. 

Fees  for  fiber  and  processing  tests 
shall  be  assessed  as  listed  below: 


Item  number  and  lund  o(  test 


1.0  Cabbration  cotton  for  use  »»rth  High  Voiunte  Instruments,  per  5  pound  package: 

a  t.o.b.  Memphis,  Tennessee _ 

Ix  By  surface  delivery  withm  contmental  United  States „ „ _. 

c.  By  atr  fretghl  collect  outside  continental  United  States ; 

d.  By  air  parcel  post  dettvery  outside  continental  United  States ,_ ^ 

1.1  High  Volume  Instrument  (HVt)  System  Check  Level.  Furnishing  Mvo  samples  per  montti  »o»  HVI  detemwatiorts.  sommanzing  returrted  data;  and 
reporting  deviations  tor  average  of  all  laboratones  for  measurements  taken,  per  12  morrths: 

a.  By  surface  delivery  wittwi  contirwntal  United  States „„ _. 

b.  By  air  parcel  post  delivery  outside  continental  United  States _ ;. 

2.0  Furrvshing  intematior^al  calibration  cotton  standards  with  standard  values  tor  miaonave  reading  an6  fiber  strength  at  zero  and  Vk-inch  gage  wid 
Fibrograpb  ler)gth; 

a.  fob.  Memphis,  Tenr>essee  '/i-lb.  sample .-. 

b.  By  surface  delivery  wthin  continental  United  States,  ^%-lb.  sample „ 

c.  By  air  freighi  collect  outside  contir>ental  United  States,  Vi-lb.  sample „ 

d.  By  air  parcel  post  dekvery.  outside  continental  United  States,  Vi-fc.  sample „ 

2.1  Furnishing  mtematior^al  calibration  cotton  standards  with  standard  values  for  mtcronaire  reading  only: 

a  fob.  Memphis  Tennessee,  lib.  sample 

b.  Surface  delivery  wrthm  continental  Urjited  States,  1-lb.  sample 

c.'By  a»r  freight  collect  outside  continental  United  States,  1-lb.  sample „ 

d.  By  air  parcel  post  delivery  outside  continemal  United  States,  1-lb.  sample __ 

3.0  Furnishing  standard  cokx  tiles  for  calibrating  cotton  cok>rmeters,  per  set  of  five  tiles  irtckiding  box: 

a  f.o.b.  Memphis,  Tennessee 

b.  Surface  delivery  wrttun  continental  Urwted  States ', 

c.  By  air  freight  collect  outside  continental  Umted  States _ 

d.  By  air  parcel  post  defcvery  outside  continental  United  States ;_ ;. 

3.1  Furnishing  single  color  calibration  tiles  for  use  with  specific  instruments  or  as  replacements  in  above  sets,  each  ti<e: 

a  fob.  Memphis,  Tennessee _ 

to.  Surface  deAvery  within  continental  United  States _ „ „ 

C  By  air  freight  coltect  outside  continental  United  States __„.. 

d.  By  air  parcel  ,x»t  dekvery  outside  contir>ental  United  States 

3.2  FumshiriQ  smgte  trashmeler  calibration  standard,  each: 

a  f.o.b.  Hikmphis.  Tennessee _ „„.............„, 

b.  Surfac*  defcvery  wittwi  contir>ental  United  States _ ___________ 

c  By  ?/  freight  collect  outside  contmentaJ  United  States „ *_ „ 

d.  B"^  air  parcel  post  dekvery  outskle  continental  United  States 

3.3  Fumtshmg  one  set  of  standard  cotor  tiles  for  calibrating  cotton  cotormeters  and  one  trashmeter  cakbration  standard,  per  set  of  Ave  tiles  and  the 
standard  irwhiding  box: 

a  fob.  Memphis,  Tertnessee _ , .' 

b.  Surface  dekvery  wrthm  continental  United  States ™.™..„„ 1 _________._.. 

c  By  air  freight  collect  outside  continental  United  States _„.^. „ 

d.  By  air  parcel  post  dekvery  outside  continental  United  States ..u^ „__„ 

3.4  Fumtshlng  a  single  cotton  sample  of  a  designated  leaf  level  mounted  under  glass,  each: 

a  f.o.b.  Memphis,  Tennessee _ _ „ „.„ _ 

b.  Surface  dekvery  within  contmerrtai  United  Stales 

c  By  air  ireigtft  collect  outside  contir>ental  Ur>ited  States 

d.  By  air  parcel  posi  dekvery  outside  ccntinenta!  Unrted  States 


Fee  per  test 


$95  00 

10000 

9500 

13500 


16800 
324  00 


2000 
22  00 
2000 
3000 

28  00 
3100 
2800 
4200 

12S00 
13000 
125  00 
16500 

2200 
25  00 
22  00 
35.00 

3000 
33  00 
30.00 
44  00 


150.00 
15500 
15000 
19000 

40  00 
44  00 
40  00 
54  00 
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Kwn  number  and  Wnd  o4  («9t 


Faeper  t«st 


tor  each  sanvla.  f)er  Ixuc 


Willi  Mahmelar  (Mrcani  area  naO*^  ia  «act)  aanpte.  par  tew: 


3.5    Fuwiw^*a<xWwsa«»#M0t»«dB8V««l«a<le>**««*«*«»«*^**«*«<'*»-'^ 
a  lob.  Iilefnph«.  Tannassae _ 

b.  Softac©  deM/efy  withm  cootiwantal  Unitad  Stales 

c.  By  air  fratgffl  coWeci  outsKJe  corrtinental  United  States 

d.  By  V  parcei  post  deWary  oo««Je  consoantal  United  Stales - ■"■■• - — - 

4;0    ruaiiolino  a  ootormeiw  cmtnton  aw^M  box  contammg  stot  cotton  samptea  with  color  vdhies  Rd  and  +b 

a.  1«  b.  Merophts.  Teorwtsea ~ - - - 

b-  Surface  dettvery  within  continental  United  Statas " 

e.  By  m  freigtTt  cotiect  outside  continental  United  Stales 

d.  By  av  parcel  post  dehwery  outside  contnantal  Umted  States 

4.1    FtimsiVng  a  trashnwtar  calitxation  aainple  box  containing  six 

a.  f.oi)  Mamprus.  Tennessee 

b.  Surface  deiivery  wittiin  continental  United  Stales ~ 

C.  By  air  freignt  coltect  outside  continemal  United  States 

d.B»wparce(  post  dalwary  outside  cootmef**  United  States-.^ _^  .»__v  ___..^ 

5  0    High  Volume  Instnjwent  tHVH  maasunemenL  Reporting  Microoaiia.  I««0l»).  tength  uwtoriwty,  *iH«cl>  gage  sUength.  cohy  and  *art  wtlert. 

ttc^t^  lf4l'<^^  ^^^i^^on  the  refi^a;;^'"a".^"^lli>i^^s  ;n~t^%'"^^^  on  the  Wckeraon-Hunter 

Conor.  Coiormwter  on  samptas  *h«h  measure  5  x  6W  mohes  and  weigh  approx-natety  50  grams,  per  s^^f^    ----"■ -'-^ 
7  0    FOer  length  of  ginned  cotton  hnt  by  F*rograph  method.  Beporting  «w  auerage  teog*  and  avarage  length  unrtorwuy  as^bnad  on  4  speomens 

e«°P»^"'S^(^5^rotton'iini  '^^  V^^^  by  aPPfc^  Rep^  the  average 

strength  as  based  on  6  speamens  from  abiended  sarapla.  peraani^a — ;■■■::•• il^i'VU'r^H'l .; ;.  ""'''.h '7." 

8.1     Prlssley  strength  of  ginned  cotton  lint  by  flat  bundle  method  tor  «Mwr  awo  or  Vinocti  gase  as  apedtod  by  api*cant  WapwIinB  «he  sfrenglh  as 

9  0^sfeWt^{'^iI^'TnrS>Sl!^  goned'SJton  lint  ^"iJi' nilii^'iii^tt^'tor  ifc-moh  gaga  Raportog  Jbe  average  straff  and 

eioMgatioa: 

a.  Based  w  6  speomans  Jrora  each  Wended  sample,  per  sample- - 

b  Based  on  4  specimens  from  each  blended  sample,  per  sample ~ - - 

c.  Based  on  2  specimens  from  each  Wended  sample,  per  sample - - • 

♦0.0    Mcronaire  readings  on  ginned  lint  Reporting  the  micronaire  based  on  2  speamens  per  sample - « 


10  1     Micronaire  reading  based  on  1  speamen  per  sample....-  __,.„« ,„  .«^ -»«,--.,<.  «>«*~, 

11.0    F*)er  matunty  and  fineness  of  ginned  cotton  Imt  by  the  Caustcaire  method.  Aepormg  the  average  laMnNty.  «Barw««.  and  inonnmt«  reading  • 
aa  based  on  2  speamerts  from  a  blended  sample,  par  sample _ — ■- 

12J3    Fiber  Ineness  and  maturity  of  ginned  cotton  Imt  by  the  llC-Shirley  Fineness/Maturity  Tester  method,  mportog  «»  mtmso  iwcwoaiw.  tnaturi^ 

rate  percent  mature  fibers  and  fineness  (linear  density)  based  on  2  speamens  from  a  blended  sample,  per  »"™l**"---"y-;;_~r;^ 
13  0    Fiber  length  array  of  coUon  aamplaa.  Reporang  the  awerage  paroeotage  of  tboK  t-^  m»ig^  »  maci\  Vt^ncU  g»oup.  awarage  length  aad  average 

length  vanabtiity  as  based  on  3  specimens  from  a  blended  sample: 

a  Ginned  cotton  lint,  per  sample •• ;"" 

b.  Cotton  comber  noils,  per  sample — ^ 

13^1  '^*te!Sb'S'of^tl^J^piei  Rep^                                                      »»«gW  *"  each  Wnoch  group,  average  leli^.  and  avange 
toogth  vanability  as  based  on  2  specimerw  from  a  blended  sample: 
a  Gmned  cotton  hnt.  per  sample "' 

b.  Cotton  comber  noils,  per  sample 

c.  Ottier  cotton  wastes,  per  sample - .  ^ .    ^._i_fc,  ^ 

13  2    Fiber  length  array  of  cotton  samples.  Including  puriGad  or  abaorteni  cotton  Raportwig  the  awaraga  pereantage  «  teen  oy  wm^»  m 

inch  group  average  length  and  average  length  vanaWlity  as  based  on  3  speamens  from  a  blended  sample,  per  sarnple  .■„-_.■„-■..■-.■■---■-.■■— ■■■■—^■. 
UJa    Fiber  length  and  length  distnbution  of  cotton  samples  by  the  Almeter  method  Reporting  ttta  HUM"  25  paioani  lan«pi.  mmh  'TJV^'fz!!- 

of  vanation,  and  short  fiber  percertages  by  weight,  number  or  tuft  in  each  1/8-inch  group,  as  beaed  on  2  ■poCTwem  *o«a  a  Utonaao  sannMe. 

a  Report  percentages  of  fiber  by  weight  only 

b  Report  percentages  of  fitier  tiy  weight  and  number  or  tuit : - 

c  Report  percentages  of  fiber  by  weight,  number  and  tuft - - •"•■;"• """""~" "ZIT"!  _<  i,^  ««j 

15i)    Foreign  matter  content  of  cotton  samples.  Reporting  data  on  the  rwn^mt  content  as  based  on  the  Stadar  Aaalfrer  separation  of  ^  and 

loreign  matter: 

a.  For  samples  of  ginned  Imt  or  comber  nods,  per  100-gram  specimen.. 


b  For  sarrcdes  of  ginning  and  processing  wastes  other  than  comber  noils,  par  lOO-«rain  apedman .. ■ -■ 

16.0    Neps  content  of  ginned  cotton  l.nt  Reporting  the  neps  per  100  square  mches  as  based  on  the  web  prepared  from  a  3-gram  speamen  by  ustfig 

accessory  equipment  with  the  mechanical  fiber  blender,  per  sample ••-■ - •  7""'''"iri^ 

17.0    Sugar  content  o1  cotton.  Reporting  the  percent  sugar  content  as  based  on  a  quantitat«/e  analysis  of  leduang  substaKas  (au»ar*)oo  cottor. 

libers,  per  sample - - ' "  

laT^W^tTe  car(J^"^rtto«i"ii)ii)^^  P»  «ex)  of  '22's  yam  ^  HVI  data  (see  item  5i».  Based  on 
the  processing  of  50  grams  of  cotton  m  accordance  with  special  procedures,  per  sample -•-- ™'"':-.' 

1«0  Two^)ou«l  cotton  carded  yam  spmnmg  test  available  to  cotton  breeders  only  Reporting  data  on  yam  akam  atiaogtb.  yarn  appear»ioe,  yam 
neps  and  the  dassificatwn  and  the  ffcer  length  of  the  cotton  as  well  as  axnments  on  any  unusual  processing  performance  as  based  on  fte 
p^Mssing  of  2  pounds  Of  cotton  m  accordance  with  standard  procedures  mto  two  standard  carded  yam  numbers  erapkying  a  standard  twist 

2oT^aD*non^Sramsp.rinii>g  test  Report^  (tato'  yarn  skein  strength,  yam  appearance,  yam  neps  and  dassifiration.  and 
«bar  length  as  well  as  comments  summanw^  arry  unusual  observations  as  based  on  the  processmg  of  6  pounds  o* '^ono" '"  f^<^"^  "** 
standard  laboratory  prooed-res  at  one  of  the  standard  rates  of  carding  of  €V.,  9'/,.  or  12-^  pounds-per-hour  mto  two  of  the  standard  carded  yam 
«Hi(nt>ers  of  8«  Us  366  or  50e,  employing  a  standard  twist  muHiplter  unless  otherwise  specified,  per  sample — .ZZ^"^" 

21.0  Spinning  potentiale  test  Oaterm«i-ig  the  finest  yarn  which  can  be  spun  w«h  no  ends  down  and  reporting  spinning  potential  yam  number.  The 
lest  requires  an  additional  4  pounds  of  cotton,  per  sample ■■■-■ :::"::::" "ZI""I"i"''.iZ^'l.iL^'"i^  1 

220    Cotton  combed  yarn  spionmg  test  Reporting  dau  on  waetaa«»racted,y»nal«Nn strength,  yam  appearance^rjmne^ 
fiber  length  as  well  as  comments  summarizing  ar»y  unusual  olwervalions  as  based  -sn  the  processing  of  6  pounds  of  cotton  m  accortjance  wim 
standard  procedures  at  one  of  the  standard  rates  of  carding  of  4  Vt.  6W,  or  8  W  pounds  per  hour  mto  two  of  the  standard  combed  yam  numbers  ol 
22s,  36s,  44a.  'OS.  60&  aOs.  or  100s  enylffy^  a  ttt"^!*^  *w«t  multiplior  unless  othonwoo  speofcad.  per  aampla...- _ ~ 


240.t» 
2«4.00 
2*000 
30000 

42D0 
47.00 
4200 
82i>0 

42.00 
47.00 
42.00 
82.00 

175 

125 
9.50 
600 
975 
600 


975 
7.50 
600 
070 
040 

1600 
80.00 

750 


78.00 
119.00 

143:00 


57.00 

82.00 

112  00 

137000 


28.00 
33.00 
38.00 


•  50 
15O0 

17.00 

5.50 
27.50 

27.00 


88  00 

120.00 
110.0^ 

1«000 
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Item  number  and  kiod  of  wst 


230  Co«on  carded  and  combed  yam  sptnoing  test  Reporting  the  resuHs  as  based  on  the  pfocessmg  ol  10  pounds  ot  cotton  mto  two  ot  the 
standard  carded  and  two  ol  the  standard  combed  yarn  numbers  employing  the  same  carding  rale  and  the  same  yam  numbers  for  both  the  carded 
and  the  combed  yarns,  per  sample 

24  0    Cotton  carded  and  combed  yarn  spinning  test.  Reporting  the  resUts  as  based  on  the  processing  org  po«ind8oi  cotton  into  h«o  of  tl^  st^^ 
and  two  ol  the  standard  combed  yam  numbers  employing  different  carding  rates  and/or  yam  numbers  tor  the  carded  and  combed  varns  oer 
sample r       .  »~ 


25.0  Processing  and  testing  of  additional  yarn  Any  carded  or  combed  yarn  number  processed  m  connection  with  sqimiing  x^tnOuina  "^tt^ 
additional  yarn  numbers  or  additional  twist  multipliers  employed  on  the  same  yarn  numbers,  per  additional  lot  ol  yarn 

25.1  Processing  and  finishing  of  additional  yarn.  Any  yarn  number  processed  m  connection  with  spinning  tests.  A^pproximatety  300  yards  on  each  ol 
16  paper  tubes  for  testing  by  the  applicant,  per  additional  lot  ol  yam 

26  0    TwBt  in  yarns  by  dwect-counting  method.  Reporting  direction  ot  twist  and  average  turns  per  inch  of  yam: ".'""""" """"" 

(a)  &n0e  yarns  based  on  40  specimens  per  lot  ol  yam ."'""'""'"~        "~_ 

(b)  Plied  or  cabled  yams  based  on  10  specimens,  per  lot  ol  yam """!""""""'"""""".!"!' 1 " 

27.0    Skein  strength  ol  yarn.  Reporting  data  on  the  strength  and  the  yam  numbers  based  on  25  sheins  from  yam  furrtished  by  the  applicwii  per 

sampfe 


27.1    Single  Strand  Yam  Strength  Test.  Measunng  100  strands  on  a  Statmnat  Tester  and  reporting  yarn  strength,  etongabon  and  coeffioent  ol 

variation,  per  test 

28.0  Appearance  grade  of  yam  furnished  on  bobbins  by  applicant.  Reporting  the  appearance  grade  in  accordance  with  ASTM  standards  as  based 
on  yarn  wound  from  one  bobbin,  per  bobbin _ _ 

28.1  Furnishing  yarn  wound  on  boards  in  connection  with  yam  appeararx^  tests . „ _ ' i..!!!!™™!™™!!! 

28  2    Yam  Imperfections  Test  Measunng  yarn  on  the  Uster  Evenness  Tester  and  reporting  the  yam  Imperfections,  thick  places,  tHin  pJacesrand 

neps,  arx)  the  present  coefficient  ol  variation,  per  sample „ \  _ 

29.0  Suength  ol  cotton  fabric  Reporting  the  average  warp  and  filling  strength  by  the  grab  method  as  based  on  5  breaks  for  both  warp  and  Wkng  ol 
fabric  furnished  by  ttie  appticart,  per  sample  ., 

29.1  Cotton  (abnc  analysis.  Reporting  data  on  the  number  ol  warp  and  lilting  threads  per  inch  and  weight  per  yard  of  fabric  based  on  at  least  three 
(3)  6  X  £  inch  specimens  ol  fabric  which  were  processed  or  furnished  by  the  appltcanl,  per  sample 

30.0    Chemical  finishing  tests  on  finished  drawing  silver  The  Ahtba  Texomat  Dyer  is  used  lor  scounng.  bleaching  and  dyeing  ol  a  3-yam  san^jte. 
Color  measurements  are  made  on  the  unlmished,  bleached  and  dyed  cotton  samples,  using  a  Hunterteij  Colorimeter,  Model  25  M-3.  The  cokx 

vakjes  are  reported  in  terms  of  reflectance  (Rd),  yellowness  (  +  b)  and  bhjeness  (-b) _ 

Minimum  lee 


32.0  Furnishing  identified  cotton  samples.  Includes  samples  of  ginned  hnt  stock  at  any  stage  of  processing  or  testing,  waste  of  any  type,  yam  or 
fabric  selected  and  identified  m  connection  with  fiber  and/or  spinning  tests,  per  identified  sample '. 

33.0    Furnishing  additional  copies  of  test  reports.  Inckxling  extra  copies  in  addiM>n  to  the  two  copies  routinely  furnished  m  corwiection  with  each  last 

Item,  par  additional  sheet _ ; 

Minimum  fee „ 


33.1  Furnishing  a  certified  relisting  ol  test  results  Includes  samples  ol  sub-samples  selected  from  any  previous  tests,  per  sheet „_ 

33.2  Sending  copies  of  test  reports  lor  facsimile  (FAX),  per  sheet 

a.  Within  continental  United  States _ 

b.  Outside  contlr>ental  United  States '. 

34  0    CteBSilication  ol  ginned  cotton  Nnt  is  available  m  connection  with  other  liber  tests,  under  the  provisions  of  7  CFR  28.  S  28  56.  Classification 

Includes  grade  only  based  on  a  6  oz  (170  g.)  sample. 


Fee  per  test 


232  00 

252  00 

35  00 

4600 

8800 
2600 

14  00 

650 

600 
9  50 

650 

2000 

35  00 


1600 
48  00 

425 

1  50 

600 

1800 

200 
500 


Dated:  June  17, 1992. 
Kenneth  C.  Clayton, 

Acting  Administrator. 

|FR  Doc.  92-14724  6-18-92;  12:46  pml 

BILLING  CODE  3410-02-M 


7  CFR  Part  52 

[FV-89-204J 

United  States  Standards  For  Grades  of 
Tomato  Catsup 

aqency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule;  correction. 

summary:  This  document  contains 
corrections  to  the  final  regulations 
(§  52.2101-2112),  which  were  published 
Monday,  January  27, 1992  (57  FR  2980). 
The  regulations  contain  U.S.  Grade 
requirements  for  "consistency"  of 
tomato  catsup.  ^ 

EFFECTIVE  DATE:  June  23, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Machias,  Processed  Products 
Branch,  Fruit  and  Vegetable  Division, 


Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  room  0709, 

South  Building.  P.O.  Box  96456, 
Washingotn,  D.C.  20090-6456,  Telephone 
(202)  720-6247. 

SUPPLEMENTARY  INFORMATION: 

Background 

AMS  is  removing  a  proviso  in 
§  52.2102(b).  that  was  inadvertently  left 
unchanged  in  the  final  rule.  This  section 
was  inadvertently  not  amended  to 
remove  the  proviso  which  states 
"Provided,  That  the  tomato  catsup  may 
score  not  less  than  18  points  for  the 
factor  of  consistency  if  the  total  score  is 
not  less  than  85  points."  This  resulted  in 
an  inconsistency  with  §  52.2107(c). 
published  in  the  Federal  Register  on 
Janaury  27, 1992,  which  states,  "Tomato 
catsup  that  possesses  a  fairly  good 
consistency  may  be  given  a  score  of  18 
to  21  points.  Tomato  catsup  that  falls 
info  this  classification  shall  not  be 
graded  above  U.S.  Grade  C  regardless  of 
the  total  score  for  the  product." 
Therefore,  the  final  rule  is  being  . 
corrected  by  removing  the  proviso  in 
§  52.2102(b)  by  replacing  the  colon  after 


the  word  "subpart"  with  a  period  and 
deleting  the  remainder  of  the  text  in  the 
sentence. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods,  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements,  Vegetables. 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946,  Sees.  203,  205,  60  Stat.  1087  as  amended. 
1090  as  amended;  7  U.S.C.  1622, 1624. 

§§  52.2102(b)    [Afncmtedl. 

2.  In  Section  52.2102(b),  fvst  sentence, 
replace  the  colon  after  the  word 
"subpart"  with  a  period  and  remove  the 
rest  of  the  text  (proviso)  in  that 
sentence. 

Dated:  June  17, 18U2. 
Daniel  Haley, 
Administrator.     ^ 

[FR  Doc.  92-19727  Filed  6-22-10;  8:45am] 
BILUNO  COM  WtlHa-M 
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AnUnal  wid  Plant  Healtti  Inspection 
Service 

7  CFR  PaH  319 

[Docket  No.  Vl-Oeft-Z] 

Importation  of  Papayas  from  Costa 
ruca 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 


summary:  We  are  allowing  papayas  to 
be  imported  into  the  continental  United 
States,  Alaska,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands  from  three  provinces  in 
Costa  Rica,  provided  that  certain 
conditions  are  met  to  ensure  the 
papayas"  freedom  from  Mediterranean 
fruit  flies.  This  action  will  provide 
importers  and  US.  consumers  with  aa 
additional  source  of  papayas  without 
presenting  any  significant  pest  risk. 
Cf)FECnVE  date:  July  23.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Darcy  Axe.  Staff  Officer  for 
PrecleararK^.  International  Services. 
APHIS.  USDA.  room  657,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782;  (301)  436-8892. 

StJPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56  et  seq. 
prohibit  or  restrict  the  importation  of 
certain  fruits  and  vegetables  into  the 
United  States  to  prevent  the 
introduction  of  injurious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widdy  distributed  within  the  United 
States.  The  importation  of  papayas  from 
Costa  Rica  has  been  prohibited  because 
of  the  existence  in  Costa  Rica  of  the 
Mediterranean  fruit  fly  [Ceratitis 
capitata]  and  Anastrepha  species  of 
fruit  fly. 

On  January  3. 1992,  we  published  in 
the  Federal  Register  (57  FR  217-219, 
Docket  No.  91-066)  a  proposal  to  amend 
the  regulations  by  allowing  the  Solo 
type  of  papaya  to  be  imported  into  the 
continental  United  States.  Alaska. 
Puerto  Rico,  and  the  U.S.  Virgin  Islands, 
from  the  western  Costa  Rican  provinces 
of  Guanacaste.  San  Jose,  and 
Puntarenas.  provided  certain  conditions 
were  met.  Those  conditions  included  the 
requirement  that  the  papayas  be  less 
than  half  ripe;  and  that  they  be  grown, 
harvested,  packed,  and  inspected  in  a 
prescribed  manner.  The  proposal  also 
provided  for  fruit  fly  trapping  and 
recordkeeping  in  Costa  Rica,  and 
stipulated  a  trust  fund  agreement 
between  the  Animal  and  Plant  Health 
Inspection  Service  (APWS)  and  the 


Costa  Rican  Ministry  of  Agricuhore  and 
y  vestock  {MAGI. 

We  based  our  proposal  on  research 
cornlucted  in  Costa  Rica  wider  the 
direction  of  the  Agricultural  Research 
Service,  US.  Department  of  Agriculture. 
That  research  shows  that  the  Solo  type 
of  papaya  grown  in  western  Costa  Rica 
is  not  a  host  of  the  Mediterranean  fruit 
fly  when  it  is  less  than  one-half  ripe  and, 
even  when  ripe,  this  papaya  is  not 
attacked  by  any  Anastrepha  species  of 
fruit  fly  known  to  exist  in  Costa  Rica. 

The  proposed  rule  slated  that  we 
would  acciept  cwnments  on  our  proposal 
if  they  were  received  on  or  before 
February  3. 1992.  We  received  15 
comments  by  the  closiag  date,  submitted 
by  producters,  exporters,  researchers, 
and  representatives  of  State  and  foreign 
governments. 

1^  comraenlt.  and  (dianges  we  are 
making  to  the  |>ropo»ed  rule  in  response 
to  them,  are  discussed  below. 

Comments  and  Responses 

Several  conuaenters  requested 
changes  to  the  rule,  as  follows: 

Comment:  There  does  not  appear  to 
be  any  biological  need  to  check  fruit  fly 
traps  twice  a  week,  nor  to  require  ^tte 
proposed  density  of  traps.  The 
program's  efficacy  hinges  on  the 
harvesting  of  half-ripe  fruit,  which  do 
not  attract  fruit  flies.  Such  frequent 
checking  would  require  considerable 
manpower. 

Response:  As  stated  in  the  proposal 
the  procedures  in  the  rule  "are  based  on 
research  that  shows  that,  at  less  than  Vi 
ripe.  Solo  papayas  grown  in  this  area  of 
Costa  Rica  are  not  hosts  of  the 
Mediterranean  fruit  fly  or  any 
Anastrepha  species  of  fruit  Dy  known  to 
exist  in  Costa  Rica.  These  procedures 
would  have  to  be  reevaluated  if  other 
species  of  fruit  flies  were  detected." 
Because  the  integrity  of  the  program 
depends  on  continually  updated  data  on 
fruit  fly  populations  in  the  growing  area, 
we  consider  the  proposed  trapping 
density  warranted.  However,  we  agree 
that  the  slight  benefit  that  might  be 
realized  by  requiring  twice-weekly 
bopping  checks  would  not  justify  the 
resource  commitment  involved. 
Therefore,  we  are  changing  the 
regulations  to  require  that  traps  be 
diecked  once  weekly. 

Comment  The  research  conducted 
under  the  direction  of  the  U.S. 
Department  of  Agriculture  has 
demonstrated  that  the  Solo  type  of 
papaya,  less  than  half  ripe,  is  not  a  host 
of  the  Mediterranean  fruit  fly  or  any 
Anastrepha  species  of  fruit  fly  existing 
in  Costa  Rica.  This  suggests  that 
reqaning  fruit  fly  traps  to  be  in  place  for 


a  full  year  beft^iTiyvest,  as  proposed, 
is  unnecessary.        \ 

Response:  We  disaVp«-  Because  the 
MAG  does  not  maintain  a 
compreheusive.  countrywide  fruit  fly 
treppmg  program,  we  believe  that 
requiring  a  one-year  trapping  regime 
before  harvesting  will  offset  the  current 
information  gap  concerning  fruit  fly 
populations  in  Costa  Rica,  while 
providing  an  opportunity  for  timely 
detection  of  exotic  fruit  fly 
infroduction*.  As  the  proposal  indicated, 
the  trapping  and  recordkeeping  required 
in  the  provirtces  of  Gsanacaste,  San 
Jose,  and  Puntarenas  will  function  as  an 
ongoing  monitoring  program,  ensuring 
the  validity  of  the  fruit  fly  population 
data  on  which  these  regulations  are 
based.  This  trapping  regime  will  enable 
us  to  respond  appropriately,  should  any 
exotic  fruit  flies  be  introduced  into  the 
area.  Therefore,  no  change  was  made  in 
response  to  this  comment. 

ConamentT^ie  protocol  should  require 
that  Malalhion  bait  sprays  be  applied 
every  seven  days  during  the  two  weeks 
before  harvest  tfiat  fruit  be  cut  and 
removed  from  the  orchard,  along  with 
all  fallen  fruit;  and  that  half  the  traps 
used  be  McPhail. 

Response:  The  regulations  require  that 
half  the  fra^  used  be  McPhail.  and  that 
the  other  half  be  Jackson  (see  %  319.56- 
2w(b){6)).  The  regulations  further  require 
that,  from  30  days  before  harvest 
through  its  completion,  all  trees  in  the 
growing  area  be  kept  free  of  papayas 
half-ripe  or  riper,  and  that  all  culled  and 
fallen  fruits  be  removed  from  the  field  at 
least  twice  a  week  (see  §  319.56- 
w(b)(2)).  We  do  not  consider  it 
necessary  to  require  specific  control 
measures,  such  as  Malathion  bait  spray 
applications,  because  the  Mediterranean 
fruit  fly  and  the  Anastrepha  species  of 
fruit  fly  do  not  infest  the  Solo  type  of 
papaya  when  less  than  one-half  ripe. 

Comment:  The  proposed  rule  calls  for 
a  trust  agreement  between  APHIS  and 
MAG.  under  which  MAG  agrees  to  pay 
to  APHIS  all  estimated  costs  to  be 
incurred  by  APHIS  in  providing 
inspection  services.  The  rule  should    I 
allow  the  trust  fund  agreement  to  be 
made  between  APHIS  and  a  private- 
sector  institution,  such  as  the  National 
Chamber  of  Agriculture  and 
Agroindustry.  Due  to  the  internal 
procedures  of  the  Costa  Rican 
Government,  an  entity  other  than  MAG 
may  be  best  qualified  to  manage  the 
funds  collected  for  the  program  and 
make  payment  to  APHIS. 

Response:  We  agree  that  entities  other 
than  MAC  may  be  involved  in  collecting 
and  managing  &nds  for  the  agreement 
if  MAG  makes  arrangements  for  sudi 
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services.  The  proposed  rule  requires 
MAG  to  sign  the  agreement  and  make 
the  monthly  payments  to  APHIS,  but 
does  not  preclude  MAG  from  using 
another  agent  to  assist  in  collecting  and 
managing  the  funds.  Therefore,  no 
change  was  made  in  response  to  this 
comment 

One  commenter  objected  to  the 
proposal  because  he  considered  the 
research  on  which  it  was  based 
inconclusive.  The  research  about  which 
he  raised  most  questions,  however, 
concerned  tests  of  ripe  and  overripe 
papayas  under  artificial,  laboratory 
conditions.  Those  test  results  provided 
supplementary  data  of  interest  for  our 
purposes  only  to  the  extent  that  they 
confirmed  the  findings  of  the  primary 
research,  conducted  under  normal  field 
conditions.  That  primary  research 
demonstrated  that  the  fruit  flies  of 
concern  do  not  infest  papayas  that  are 
less  than  half-ripe.  Our  rule  therefore 
limits  papaya  importations  from  Costa 
Rica  to  those  that  are  less  than  half-ripe. 
Supplementary  data  about  conditions 
under  which  ripe  fruit  may  be  infested  is 
irrelevant  to,  and  beyond  the  scope  of, 
our  rule. 

Additional  research-related  concerns 
raised  by  this  commenter  are  discussed 
below. 

Comment:  Low  populations  of  Medfly 
and  Anastrepha  spp.  at  the  time  the 
cited  research  was  conducted  raise 
questions  about  the  general  validity  of 
conclusions  drawn. 

Response:  Fruit  fly  populations  in 
nature  can  be  expected  to  fluctuate  in 
response  to  any  number  of  pressures: 
Lack  of  host  material,  high  predator 
populations,  treatments,  or  poor  climatic 
conditions,  for  example.  We  do  not 
believe  that  the  observations  regarding 
relative  population  density  (low) 
detracts  significantly  from  the  validity 
of  the  dats,  because  of  the  controls  built 
into  the  field  trials.  Because  the  fruit 
r.ies  of  concern  were  present  when  the 
research  was  conducted,  and 
supplementary  infestation  studies 
reinforced  the  field  data,  we  have 
confidence  in  the  scientific  basis  of  our 
rule. 

Comment-  Early  instar  larvae  might 
have  been  overlooked  during  the 
examination  of  harvested  fruit. 

Response:  We  disagree.  Taking  into 
account  the  fact  that  111,196  fruit  were 
dissected  during  the  course  of  31 
months,  and  that  all  dissections  took 
place  under  controlled  laboratory 
conditions,  we  believe  the  researchers 
had  ample  opportunity  to  encounter  at 
least  a  few  early  instars,  if  present,  and 
assess  and  adjust  detection  techniques. 
if  appropriate. 


Miscellaneous 

We  have  made  minor,  nonsubstantive 
editorial  changes  for  clarity.  The 
numbering  of  this  provision  has  been 
changed  from  "u"  in  the  proposal  to  "w" 
because  of  fmal  rules  on  pummelo  from 
Israel  (S  319.56-u)  and  citrus  from 
Australia  (S  319.56-v)  published  in  the 
interim. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competitioa  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  will  allow  the  Solo  type  of 
papaya  to  be  imported  into  the 
continental  United  States,  Alaska. 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
from  the  provinces  of  Guanacaste.  San 
Jose,  and  Puntarenas,  Costa  Rica, 
without  treatment  under  certain 
conditions. 

Costa  Rica  produces  about  6  million 
pounds  of  papaya  per  year.  Currently, 
Costa  Rica  does  not  export  any  fresh 
papaya  to  the  United  States,  llie 
Department  estimates  that 
approximately  49,000  pounds  of  fresh 
papaya  may  be  imported  into  the  United 
States  annually  from  Costa  Rica  after 
this  rule  becomes  effective. 

Current  U.S.  production  of  papaya 
totals  68.5  million  pounds.  Papayas  are 
produced  commercially  on  about  300 
farms  in  HawaiL  Nearly  65  percent  of 
these  farms  are  owned  by  individuals 
whose  major  occupation  is  not  farming, 
and  about  90  percent  of  these  farms  are 
small  entities  with  average  revenues  of 
less  than  $300,000  per  year.  Hawaii 
ships  about  19.8  million  pounds  of  fresh 
papaya  per  year  to  the  mainland,  mostly 
to  the  West  Coast.  About  75  j>ercent  of 
these  papaya  are  sold  directly  to 
retailers  and  the  rest  to  wholesalers. 

About  11.5  million  pounds  of  fresh 
papaya  (both  Solo  type  and  other), 
valued  at  about  $2.4  million,  are 
imported  into  the  continental  United 
States  each  year.  Most  of  the  papaya 
comes  from  Mexico  (56.8  percent),  the 


Bahamas  (31.6  percent),  and  Belize  (7.8 
percent).  The  Bahamas  and  Belire 
provide  the  Solo  type  papaya. 

Imports  of  the  Solo  type  of  papaya 
(about  4.9  million  pounds)  represent 
approximately  20  percent  of  the  total 
supply  of  Solo  type  available  for 
consumption.  An  addition  of  49.000 
pounds  of  the  Solo  type  papaya 
annually  from  Costa  Rica  would 
increase  the  total  available  supply  by 
about  0.2  percent  This  estimated 
increase  in  the  domestic  supply  is 
unlikely  to  have  any  significant  impact 
on  U.S.  papaya  prices  and,  in  turn,  on 
U.S.  papaya  producers,  consumers,  or 
any  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  fmal  rule  allows  the  Solo  type  of 
papayas  to  be  imported  from  three 
provinces  in  Costa  Rica  into  the 
continental  United  States,  Alaska, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 
State  and  local  laws  and  regulations 
regarding  papayas  imported  under  this 
rule  would  be  preempted  while  this  fruit 
is  in  foreign  commerce.  Fresh  papayas 
are  generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  fureign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  No 
retroactive  effect  is  to  be  given  to  this 
rule.  This  rule  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  included  in  this 
rule  will  be  submitted  for  approval  to 
the  Office  of  Management  and  Budget. 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Fruit. 
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Imports,  Plant  diseases  and  pests,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319  is 
revised  to  read  as  follows: 

Aulhority:  7  L'.S.C.  150dd.  ISOee.  ISOff,  151- 
167;  21  use.  136a:  7  CKR  2.17.  2.51,  and 
371.2(c),  unless  olhenviiie  notod. 

2.  In  Subpart — Fruits  and  Vegetables, 
a  new  S  319.56-2w  is  added  to  read  as 
follows: 

§  319.56-2W    Administrative  Instruction; 
conditions  governing  the  entry  of  papayas 
from  Costa  Rica. 

The  Solo  type  of  papaya  may  be 
imported  into  the  continental  United 
States,  Alaska,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands  from  the  provinces  of 
Guanacaste,  San  Jose,  and  Puntarenas, 
Costa  Rica,  only  under  the  following 
conditions: 

(a)  The  Costa  Rican  Ministry  of 
Agriculture  and  Livestock  (MAG)  has 
entered  into  a  trust  fund  agreement  with 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  pay  for  services  to 
be  provided  by  APHIS.  This  agreement 
requires  the  MAG  to  pay  at  least  a 
month  in  advance  all  estimated  costs 
incurred  by  APHIS  in  providing  the 
services  prescribed  in  paragraph  (b)  of 
this  section.  These  costs  will  include 
administrative  expenses  incurred  in 
providing  the  services;  and  all  salaries 
(including  overtime  and  the  Federal 
share  of  employee  benefits),  travel 
expenses  (including  per  diem  expenses), 
and  other  incidental  expenses  incurred 
by  APHIS  inspectors  in  providing  these 
services.  The  agreement  requires  MAG 
to  deposit  a  certified  or  cashier's  check 
with  APHIS  for  the  amount  of  these 
costs  for  an  entire  month,  as  estimated 
by  APHIS,  based  on  projected  shipping 
volumes  and  cost  figures  from  previous 
inspections.  The  agreement  further 
requires  that,  if  the  deposit  is  not 
sufficient  to  meet  the  actual  costs 
incurred  by  APHIS,  MAG  must  deposit 
with  APHIS  a  certified  or  cashier's 
check  for  the  amount  of  the  remaining 
costs,  as  determined  by  APHIS,  before 
the  inspections  will  be  completed.  The 
agreement  also  requires  that,  in  the 
event  of  unexpected  costs,  MAG  must 
deposit  with  APHIS  a  certified  or 
cashier's  check  sufficient  to  meet  such 
costs  as  estimated  by  APHIS,  before  any 
further  inspection  services  will  be 
provided.  If  the  amount  MAG  deposits 
during  a  month  exceeds  the  total  costs 
incurred  by  APHIS  in  providing  the 


services,  the  difference  will  be  returned 
to  MAG  by  APHIS  at  the  end  of  the 
month,  or,  at  the  option  of  MAG, 
credited  to  the  MAG  account  for  future 
services.  .»,, 

(b)  An  APHIS  inspector  in  Costa  Rica 
certifies  that  the  following  requirements 
have  been  met: 

(1)  The  papayas  were  grown  and  ' 
packed  for  shipment  to  the  United 
States  in  the  provinces  of  Guanacaste, 
San  Jose,  and  Puntarenas. 

(2)  Beginning  at  least  30  days  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest,  all  trees  in 
the  field  where  the  papayas  were  grown 
were  kept  free  of  papayas  that  were  V4 
or  more  ripe  (more  than  25  percent  of 
the  shell  surface  yellow),  and  all  culled 
and  fallen  fruits  were  removed  from  the 
field  at  least  twice  a  week. 

(3)  When  packed,  the  papayas  were 
less  than  Vi  ripe  (the  shell  surface  was 
no  more  than  25  percent  yellow, 
surrounded  by  light  green),  and 
appeared  to  be  free  of  all  injurious 
insect  pests. 

(4)  The  papayas  were  packed  in  an 
enclosed  container  or  under  cover  so  as 
to  prevent  access  by  fruit  flies  and  other 
injurious  insect  pests,  and  were  not 
packed  with  any  other  fruit,  including 
papayas  not  qualified  for  importation 
into  the  United  States. 

(5)  All  activities  described  in 
paragraphs  (a)  through  (d)  of  this  section 
were  carried  out  under  the  general 
supervision  and  direction  of  plant  health 
officials  of  the  MAG. 

(6)  Beginning  at  least  1  year  before 
harvest  begins  and  continuing  through 
the  completion  of  harvest,  fruit  fly  traps 
were  maintained  in  the  field  where  the 
papayas  were  grown.  The  traps  were 
placed  at  a  rate  of  1  trap  per  hectare  and 
were  checked  for  fruit  Hies  at  least  once 
weekly  by  plant  health  officials  of  the 
MAG.  Fifty  percent  of  the  traps  were  of 
the  McPhail  type  and  fifty  percent  of  the 
traps  were  of  the  Jackson  type.  The 
MAG  kept  records  of  fruit  fly  finds  for 
each  trap,  updated  the  records  each  time 
the  traps  were  checked,  and  made  the 
records  available  to  APHIS  inspectors. 
The  records  were  maintained  for  at  least 
1  year. 

Done  in  Washington,  DC,  this  181h  day  of 
June  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  92-14732  Filed  6-22-92;  8:45  amj 
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Agricultural  Marfcetlf>g  Service 

7  CFR  Part  1211 

IFV-91-277J 
RIN:  0581-AA50 

Pecan  Promotion  and  Research  Plan; 
Subpart  C— Rules  of  Practice 
Governing  Proceedings  on  Petitions 
To  Modify  or  To  Be  Exempt  From  a 
Plan 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARt:  This  interim  final  rule 
specifies  rules  of  practice  governing 
proceedings  on  petitions  filed  by 
persons  subject  of  the  Pecan  Promotion 
and  Research  Plan  (PianJ  to  modify  or  to 
be  exempted  from  the  Plan.  Under  the 
final  Plan,  a  national  program  of 
industry-funded  promotion  and  research 
will  be  conducted.  The  final  Plan  was 
published  in  the  May  1, 1992,  issue  of  the 
Federal  Register  (57  FR  18797J.  This 
action  is  needed  to  provide  persons 
subject  to  the  Plan  an  administrative 
remedy  should  any  of  those  persons 
believe  the  Plan,  any  of  its  provisions,  or 
any  provision  of  the  rules  and 
regulations  issued  under  the  Plan  are 
not  in  accordance  with  law. 

DATES:  Effective  June  23, 1992. 
Comments  which  are  received  by  July 
23, 1992  will  be  considered  prior  to  the 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  may 
submit  written  comments  concerning 
this  interim  final  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
P.O.  Box  96456,  room  2533-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  should  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk,  FV,  AMS. 
USDA.  room  2533  South  Building,  14th 
and  Independence  Avenue  SW..  during 
regular  business  hours.  All  comments 
should  reference  docket  number  FV-91- 
277  and  the  date  and  page  number  of 
this  issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Wendland,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room  2533- 
S,  Washington,  DC  20090-6456, 
telephone  (202)  720-9916. 
SUPPtfMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  the 
Pecan  Promotion  and  Research  Plan  (7 
CFR  part  1211).  The  Plan  is  effective 
pursuant  to  the  Pecan  Promotion  and 
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Research  Act  of  1990  (Act)  (7  U.S.C. 
6001). 

This  interim  final  rule  has  been 
reviewed  by  the  U.S.  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  No.  12291  and  has  been 
determined  to  be  a  "non-major"  rule. 

This  interim  rule  has  Leen  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  It  is  not  intended  to  have 
retroactive  effect  This  interim  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  1913  of  the  Act  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  a 
provision  of  such  plan  or  an  obligation 
imposed  in  connection  with  such  plan  is 
not  in  accordance  with  law;  and 
requesting  a  modincation  of  the  plan  or 
an  exempdon  from  the  plan.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  resides  or 
carries  on  business  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  is  filed  within  20 
days  after  the  date  of  entry  of  a  ruling 
by  the  Secretary. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

The  most  recent  available  census  of 
agricultural  producers  indicates  that 
over  21,000  farms  in  the  United  States 
reported  having  pecan  trees.  The 
majority  of  these  producers  are  subject 
to  the  provisions  under  the  Plan  and  are 
classified  as  small  businesses. 
Producers  or  growers  engaged  in  the 
production  and  sale  of  pecans  are 
subject  to  being  assessed  under  the 
Plan.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms,  which  include  pecan  handlers, 
shellers,  grower-shellers,  and  importers, 
have  been  defined  as  those  having 
annual  receipts  of  less  than  $3,500,000. 


Also,  there  are  approximately  2,000 
pecan  handlers,  115  shellers.  and  25 
importers  who  will  be  subject  to  the 
provisions  of  the  Plan,  the  majority  of 
whom  are  also  classified  as  small 
entities. 

Pecan  production  increased  sharply 
between  the  early  1970's  and  the  1980'8. 
with  most  of  the  increase  in  improved 
varieties.  Average  production  of 
improved  varieties  increased  from  109 
million  pounds  in  1970-1974  to  173 
million  pounds  in  1981-1988,  a  59 
percent  increase.  For  the  same  periods 
all  pecan  production  increased  from  199 
million  pounds  to  268  million  peunds  or 
33  percent. 

The  series  of  large  crops  from  1981  to 
1988  resulted  in  large  carryovers  and 
kept  season  average  grower  prices  for 
improved  varieties  below  80  cents  per 
pound  with  an  average  of  69  cents  per 
pound. 

A  short  crop  of  205  million  pounds, 
due  in  part  to  dry  weather  in  the 
Southeast  in  1990  reduced  the 
burdensome  supplies  and  the  grower 
price  for  improved  varieties  increased  to 
a  record  $1.28  per  pound.  The  1991  crop 
was  also  below  average,  and  the 
average  price  for  improved  varieties 
was  the  same  as  that  in  1990. 

The  industry  still  has  the  capacity  to 
produce  large  crops,  such  as  those  in  the 
1980's.  Consequently,  the  research  and 
promotion  program  is  needed  to  help  to 
bring  demand  in  line  with  current 
production  capacity. 

Until  recently  pecan  imports  were  not 
a  problem  but  in  several  years  since 
1985  imports  have  exceeded  10  percent 
of  domestic  production.  Therefore, 
assessing  imports  is  appropriate. 

Diuing  the  1990-91  crop  year,  245.5 
million  pounds  of  pecans  were  produced 
in  the  United  States.  Pecan  imports 
reported  by  the  Foreign  Agricultural 
Service  for  1990-91  reached 
approximately  66  miUion  pounds  (in- 
shell  weight).  Approximately  90  percent 
of  these  imports  were  from  Mexico  and 
the  remaining  10  percent  were  from 
Australia. 

This  action  establishes  rules  of 
practice  governing  proceedings  on 
petitions  filed  by  persons  subject  to  the 
Plan  to  modify  or  be  exempted  from  the 
Plan  or  any  provision  thereof.  Such 
petitions  could  be  made  by  any  person 
subject  to  the  Plan  who  believes  that  the 
Plan,  or  a  provision  of  such  Plan,  or  any 
obligation  imposed  in  connection  with 
the  Plan,  is  not  in  accordance  with  law. 

The  Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Act  authorizes  the  development 
of  a  nationally  coordinated  program  of 


mariiet  promotion  and  research 
designed  to  improve  the  position  of 
pecans  in  the  marketplace.  The  final  rule 
establishing  the  Plan  was  published  in 
the  May  1. 1992,  issue  of  the  Federal 
Renter  (57  FR  18797). 

Section  1913  of  the  Act  provides  that 
any  person  subject  to  the  Plan  may  file  a 
written  petition  with  the  Secretary 
stating  that  the  Plan  or  any  provision  of 
the  Plan,  or  an  obligation  imposed  in 
connection  with  such  Plan,  is  not  in 
accordance  with  law.  The  person  may 
request  a  modification  of  the  Plan  or  an 
exemption  from  certain  provisions  or 
obligations  of  the  Plan.  The  Act  further 
provides  that  the  petitioner  shall  be 
given  an  opportunity  for  a  hearing  on 
the  petition,  in  accordance  with 
regulations  prescribed  by  the  Secretary. 

These  procedures  follow  closely  the 
rules  established  for  petition  procedures 
in  connection  with  similar  research  and 
promotion  programs  established  under 
other  legislation. 

It  is  found  that  the  rule  as  hereinafter 
set  forth  will  tend  to  effectuate  the 
declared  poHcy  of  the  Act. 

Pursuant  to  the  provisions  in  5  U.S.C 
553,  it  is  found  and  determined  that  It  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  It  is  necessary  that 
procedural  rules  be  in  place  so  that 
persons  subject  to  the  Plan  may  petition 
for  relief  under  the  Plan  as  soon  as 
practicable  after  the  issuance  of  the  Plan 
which  became  effective  on  May  1, 1992; 

(2)  a  30-day  conunent  period  is  provided: 

(3)  this  action  imposes  no  additional 
requirements  on  the  pecan  industry;  and 

(4)  no  time  is  needed  by  the  industry  to 
prepare  for  this  action. 

List  of  Subjects  in  7  CFR  Part  1200 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Imports,  Marketing 
agreements.  Pecans,  Promotion. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  7  part  1211  is  amended  as 
follows: 

PART  21 1-4  AMENDED] 

1.  The  authority  citation  for  part  1211 
continues  to  read  as  follows: 

Authoilty:  The  Pecan  Promotion  and 
Research  Act  of  1990t  7  U.S.C  90metBeq. 
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2.  The  table  of  contents  in  Part  1211  is 
amended  by  adding  subparts  B  and  C  to 
read  as  follows: 

Subpart  B — [Reserved] 

Subpart  C— Rules  of  Practice 
Governing  Proceedings  on  Petitions  to 

Modify  or  To  B«  Exempted  From  the  Plan 

Sec. 

1211.250  Words  in  the  singular  form. 

1211.251  DeHnitions. 

1211.252  Institution  of  proceeding. 

3.  Tiie  subpart  A  heading  is  added 
immediately  following  the  authority 
citation  to  read  as  follows: 

Subpart  A— Pecan  Promotion  and 
Research  Plan 

Subpart  B — [Reserved] 

4.  A  new  Subpart  B  is  added  and 
reserved. 

5.  A  new  Subpart  C  is  added  to  read 
as  follows: 

Subpart  C— Rules  of  Practice 
Governing  Proceedings  on  Petitions 
To  Modify  or  to  be  Exempted  from  the 
Plan 

§  1 21 1.250    Words  In  the  singular  form. 

Words  in  this  subpart  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand. 

§  1211.251    Definitions. 

Unless  otherwise  defined  in  this 
subpart,  defmitions  of  terms  used  in  this 
subpart  shall  have  the  same  meaning  as 
the  definitions  in  subpart  A — Pecan 
Promotion  and  Research  Plan. 

(a)  fudge  means  any  administrative 
law  judge,  appointed  pursuant  to  5 
U.S.C.  3105,  and  assigned  to  the 
proceeding  involved. 

(b)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redeiegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated,  or  may  hereafter  be 
delegated,  to  act  in  the  Administrator's 
stead. 

(c)  Person  means  any  individual, 
group  of  individuals  partnership, 
association,  corporation,  cooperative,  or 
"any  other  legal  entity  subject  to  a  Plan 
or  to  whom  a  Plan  is  sought  to  be  made 
applicable  or  on  whom  an  obligation  has 
been  imposed  or  is  sought  to  be  imposed 
under  a  Plan. 

(d)  Proceeding  means  a  proceeding 
before  the  Secretary  arising  under 
Section  1913  of  the  Act. 


(e)  Hearing  means  that  part  of  the 
proceedings  which  involves  the 
submission  of  evidence. 

(f)  Party  includes  the  U.S.  Department 
of  Agriculture. 

(g)  Hearing  Clerk  means  the  Hearing 
Clerk.  U.S.  Department  of  Agriculture, 
Washington,  DC. 

[h)  Decision  means  the  judge's  report 
to  the  Secretary  and  includes  the 
judge's: 

(1)  Findings  of  fact  and  conclusions 
with  respect  to  all  material  issues  of 
fact,  law  or  discretion,  as  well  as  the 
reasons  or  basis  thereof; 

(2)  Order  and 

(3)  Rulings  on  findings,  conclusions, 
and  orders  submitted  by  the  parties;  and 

(i)  Petition  includes  an  amended 
petition. 

§  121 1.252    Institution  of  proceeding. 

(a)  Filing  and  service  of  petitions.  Any 
person  subject  to  a  Plan  desiring  to 
complain  that  such  Plan  or  any 
provision  of  such  Plan  or  any  obligation 
imposed  in  connection  with  a  Plan  is  not 
in  accordance  with  law,  shall  file  with 
the  Hearing  Clerk,  in  quintuplicate,  a 
petition  in  writing  addressed  to  the 
Secretary.  Promptly  upon  receipt  of  the 
petition  in  writing  the  Hearing  Clerk 
shall  transmit  a  true  copy  thereof  to  the 
Administrator  and  the  General  Counsel, 
respectively. 

(b)  Contents  of  petitions.  A  petition 
shall  contain: 

(1)  The  correct  name,  address,  and 
principal  place  of  business  of  the 
petitioner,  if  the  petitioner  is  a 
corporation,  such  fact  shall  be  stated, 
together  with  the  name  of  the  State  of 
incorporation,  the  date  of  incorporation, 
and  the  names,  addresses,  and 
respective  positions  held  by  its  officers 
and  directors;  if  an  unincorporated 
association,  the  names  and  addresses  of 
its  officers  and  the  respective  positions 
held  by  them;  if  a  partnership,  the  name 
and  address  of  each  partner. 

(2)  Reference  to  the  specific  terms  or 
provisions  of  the  Plan,  or  the 
interpretation  or  application  of  such 
terms  or  provisions,  which  are 
complained  of; 

(3]  A  full  statement  of  the  facts, 
avoiding  a  mere  repetition  of  detailed 
evidence,  upon  which  the  petition  is 
based,  and  which  it  is  desired  that  the 
Secretary  consider,  setting  forth  clearly 
and  concisely  the  nature  of  the 
petitioner's  business  and  the  manner  in 
which  petitioner  claims  to  be  affected 
by  the  terms  or  provisions  of  the  Plan  or 
the  Interpretation  or  application  thereof, 
which  are  complained  of; 

(4)  A  statement  of  the  grounds  on 
which  the  terms  or  provisions  of  the 
Plan,  or  the  interpretation  or  application 


thereof,  which  are  complained  of.  are 
challenged  as  not  in  accordance  with 
law; 

(5)  Requests  for  the  specific  relief 
which  the  petitioner  desires  the 
Secretary  to  grant;  and 

(6)  An  affidavit  by  the  petitioner,  or,  if 
the  petitioner  is  not  an  individual,  by  an 
officer  of  the  petitioner  having 
knowledge  of  the  facts  stated  in  the 
petition,  verifying  the  petitipn  and 
stating  that  it  is  filed  in  good  faith  and 
not  for  purposes  of  delay. 

[c)  A  motion  to  dismiss  a  petition: 
Filing,  contents,  and  responses  to  a 
petition.  If  the  Administrator  is  of  the 
opinion  that  the  petition,  or  any  portion 
thereof,  does  not  substantially  comply, 
in  form  or  content,  with  the  Act  or  with 
requirements  of  paragraph  (b)  of  this 
section,  the  Administrator  may,  within 
30  days  after  the  filing  of  the  petition, 
file  with  the  Hearing  Clerk  a  motion  to 
dismiss  the  petition,  or  any  portion  of 
the  petition,  on  one  or  more  of  the 
grounds  stated  in  this  paragraph.  Such 
motion  shall  specify  the  grounds  for 
objection  to  the  petition  and.  if  based,  in 
whole  or  in  part,  on  allegations  of  fact 
not  appearing  on  the  face  of  the  petition, 
shall  be  accompanied  by  appropriate 
affidavits  or  documentary  evidence 
substantiating  such  allegations  of  fact. 
The  motion  may  be  accompanied  by  a 
memorandum  of  law.  Upon  receipt  of 
such  motion,  the  Hearing  Clerk  shall 
cause  a  copy  thereof  to  be  served  upon 
the  petitioner,  together  with  a  notice 
stating  that  all  papers  to  be  submitted  in 
opposition  to  such  motion,  including  any 
,  memorandum  of  law,  must  be  filed  by 
the  petitioner  with  the  Hearing  Clerk  not 
later  than  20  days  after  the  service  of 
such  notice  upon  the  petitioner.  Upon 
the  expiration  of  the  time  specified  in 
such  notice,  or  upon  receipt  of  such 
papers  from  the  petitioner,  the  Hearing 
Clerk  shall  transmit  all  paper  which 
have  been  filed  in  connection  with  the 
motion  to  the  judge  for  the  judge's 
consideration. 

[d)  Further  proceedings.  Further 
proceedings  on  petitions  to  modify  or  to 
be  exempted  from  the  Plan  shall  be 
governed  by  8§  900.52(c)(2)  through 
900.71  of  the  Rules  of  Practice  Governing 
Proceedings  on  Petitions  to  Modify  or  to 
be  Exempted  from  Marketing  Orders 
and  as  may  hereafter  be  amended,  and 
the  same  are  incorporated  herein  and 
made  a  part  hereof  by  reference. 
However,  each  reference  to  marketing 
order  shall  mean  Plan. 
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Dated:  June  17, 1992. 
Kenneth  C  Clayton. 
Acting  Administrator. 
(FR  Doc.  92-14726  Filed  6-22-92;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  91  -170-2] 

Specifically  Approved  States 
Authorized  To  Receive  Mares  and 
Stallions  Imported  From  CEM-Affected 
Countries 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA.  ^ 

action:  Final  rule. 

SUMIAARY:  We  are  adding  New  Jersey  to 
the  list  of  States  approved  to  receive 
certain  mares  and  stallions  imported 
into  the  United  States  from  countries 
affected  with  contagious  equine  metritis 
(CEM).  We  are  taking  this  action 
because  New  Jersey  has  entered  into  an 
agreement  with  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  to  enforce  its  State  laws  and 
regulations  to  control  CEM  and  to 
require  inspection,  treatment,  and 
testing  of  horses,  as  required  by  Federal 
regulations,  to  further  ensure  the  horses' 
freedom  from  CEM.  This  action  relieves 
unnecessary  restrictions  on  importers  of 
mares  and  stallions  from  countries 
affected  with  CEM. 
EFFECTIVE  DATE:  July  23,  1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  Manuel  A.  Thomas,  Jr..  Senior  Staff 
Veterinarian,  Sheep,  Goat,  Equine  and 
Poultry  Diseases  Staff,  VS.  APHIS, 
USDA,  room  769,  Federal  Building,  B-TOS 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-6954. 
SUPPLEMENTARY  INFORMATION! 

Background 

The  regulations  in  9  CFR  part  92, 
SS  92.301(c)(2),  92.304(a)(4)(ii)  and 
92.304(a)(7)(ii),  allow  certain  horses 
(mares  and  stallions  over  731  days  old) 
to  be  imported  into  the  United  States 
from  certain  countries  where  contagious 
equine  metritis  (CEM)  exists  if  speciBc 
requirements  to  prevent  their 
introducing  GEM  into  the  United  States 
are  met  and  the  horses  are  consigned  to 
approved  States  for  further  inspection, 
treatment,  and  testing. 

Mares  and  stallions  over  731  days  old 
must  be  consigned  to  States  which  have 
been  approved  by  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  as  meeting  conditions 


necessary  to  ensure  that  the  horses  are 
free  of  CEM.  These  conditions,  which 
concern  inspection,  treatment,  and 
testing  of  the  horses,  are  contained  in 
S  92.304(a)(5)  of  the  regulations  for 
stallions  and  in  {  92.304  (a)(8)  for  mares. 
New  Jersey  has  agreed  to  abide  by  the 
regulations  concering  horses  imported 
from  countries  where  CEM  exists,  and 
has  entered  into  a  written  agreement 
with  the  Administrator,  APHIS,  to 
enforce  its  State  laws  and  regulations 
which  meet  the  requirements  of 
S  92.304(a)(5)  and  S  92.304(a)(8)  of  the 
regulations,  to  control  CEM. 

Oh  January  28, 1992,  we  published  in 
the  Federal  Register  (57  FR  3144-3145, 
Docket  Number  91-170),  a  proposal  to 
add  New  Jersey  to  the  list  of  States 
approved  to  receive  mares  and  stallions 
that  are  ovei'  731  days  old  and  imported 
into  the  Uniled  States  from  certain 
countries  where  CEM  exists.  We 
solicited  comments  on  the  proposed 
rule,  which  were  required  to  be  received 
on  or  before  March  30. 1992.  We 
received  one  comment  in  support  of  the 
proposed  rule.  Based  on  the  rationale 
set  forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  fmal  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  anticipate  that  fewer  than  30 
mares  and  stallions  over  731  days  old 
will  be  imported  into  the  State  of  New 
Jersey  annually  from  countries  where 
CEM  exists.  Approximately  200  mares 
and  stallions  over  731  days  old  and  from 
countries  where  CEM  exists  were 
imported  into  the  entire  United  States  in 
fiscal  year  1991.  During  this  same 
period,  approximately  31,407  horses  of 
all  classes  were  imported  into  the 
United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovenunental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  had  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  confiict  with  this  rule:  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Canada,  Imports, 
Livestock  and  livestock  products. 
Mexico,  Poultry  and  poultry  products. 
Quarantine.  Transportation,  Wildlife. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306:  21 
U.S.C.  102-105.  111.  134a.  134b,  134c.  134d. 
134f.  and  135;  31  U.S.C  9701;  7  CFR  2.17.  2.51. 
and  3n.2(d). 

§92.304    [Amendedl 

2.  In  §  92.304,  paragraphs  (a)(4)(ii)  and 
(a)(7)(ii)  are  amended  by  adding  "The 
State  of  New  Jersey"  in  alphabetical 
order. 

Done  in  Washington.  DC  this  18th  day  of 
)une  1992. 
Robert  MeUand. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc  92-14731  Filed  6-22-92;  8:45  am) 
BlUJNQCOOe  M1»-34-M 
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9  CFR  Part  92 
[Docket  No.  91-167-21 

Mexican  Border  Ports;  Santa  Teresa, 
New  Mexico 

AOENCV.  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Affinnation  of  interim  rule. 

SUMMARY:  We  are  affirming  without 
change  an  interim  rule  that  added  Santa 
Teresa.  NM,  to  the  list  of  Mexican 
border  ports  of  entry  for  ruminants  and 
allows,  under  certain  conditions,  cattle 
that  have  been  exposed  to  splenetic, 
southern,  or  tick  fever,  or  that  have  been 
infested  with  or  exposed  to  fever  ticks, 
to  be  imported  from  Mexico  through  the 
border  port  of  Santa  Teresa.  NM.  for 
admission  into  the  State  of  Texas. 
EFFECTIVE  DATE:  June  23, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Samuel  Richeson.  Import-Export 
Animals  Staff,  VS.  APHIS,  USDA.  room 
764.  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782;  301-436- 
817a 
StiPPtEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  published  in  the 
Federal  Register  and  effective  January 
17. 1992  (57  FR  2009-2010,  Docket  No. 
91-167).  we  amended  the  animal 
importation  regulations  by  adding  Santa 
Teresa.  NM.  to  the  list  of  Mexican 
border  ports  of  entry  for  ruminants. 
Additionally,  we  provided  that  cattle 
that  have  been  exposed  to  splenetic 
southern,  or  tick  fever,  or  that  have  been 
infested  with  or  exposed  to  fever  ticks, 
may,  under  certain  conditions,  be 
imported  from  Mexico  through  the 
border  port  of  Santa  Teresa.  NM.  for 
admission  into  the  State  of  Texas. 

We  required  that  comments  on  the 
interim  rule  be  received  on  or  before 
March  17. 1992  The  only  comment  we 
received  was  from  a  veterinary  medical 
association,  which  fully  supported  the 
interim  rule.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  cons«uner8. 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 


geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

The  interim  rule  we  are  affirming 
added  Santa  Teresa.  NM.  to  the  list  of 
Mexican  border  ports  of  entry  for 
ruminants  and  allows,  under  certain 
conditions,  catUe  that  have  been 
exposed  to  splenetic,  southern,  or  tick 
fever,  or  that  have  been  infested  with  or 
exposed  to  fever  ticks,  to  be  imported 
from  Mexico  through  the  border  port  of 
Santa  Teresa.  NM.  for  admission  into 
the  State  of  Texas. 

Prior  to  the  publication  of  that  interim 
rule,  importers  were  able  to  import 
cattle  from  Mexico  through  the  border 
port  at  El  Paso.  TX.  We  were  advised 
that  the  El  Paso.  TX,  inspection  facility 
for  cattle  would,  in  the  near  future,  no 
longer  be  used  for  that  pvrpose.  At  the 
time,  the  nearest  approved  Mexican 
land  border  ports  were  located  more 
than  100  miles  from  El  Paso.  TX.  By 
adding  Santa  Teresa.  NM,  which  is 
located  less  than  10  miles  from  El  Paso. 
TX  to  the  list  of  Mexican  border  ports 
of  entry  for  ruminants,  we  were  able  to 
minimize  the  economic  impact  that  the 
closure  of  die  El  Paso.  TX,  cattie 
inspection  facility  would  have  on 
importers  that  had  been  using  the 
facility. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Pltmt 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Older  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  ail  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 


Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 
List  of  Soblects  in  S  CFR  Part  82 

Animal  diseases.  Canada.  Imports. 
Livestock  &  livestock  products.  Mexico. 
Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildhfe. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  we  are  affirming,  without 
change,  the  interim  rule  amending  9  CFR 
92.403  and  9  CFR  92.427  that  was 
published  at  57  FR  2009-2010  on  January 
17. 1992.  Q04 

Authority:  7  \JS.C.  1622;  19  U.&C.  1306;  21 
U.S.a  102-105.  Ill,  134a,  134b,  134c,  134d. 
134f.  and  135;  31  U.S.C  9701;  7  CFR  2.17,  2.61. 
and  371.2(d). 

Done  in  Washington,  DC.  this  18th  day  of 
June  1992. 
Robert  KMland. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc  92-14729  Filed  6-22-92;  8:45  amj 
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Food  Safety  and  Inspection  Service 
9  CFR  Part  327 
(Docket  No.  90-007F1 
R1N  05S3-AB31 

Removal  of  Piece-Size  Requirements 
and  Packaging  Limitations  of  Imported 
Fresh  or  Cured  Meat  and  Meat 
Products 

AOENCV:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  regulations 
by  removing  the  restrictions  that 
prohibit  the  importation  into  the  United 
States  of  individual  pieces  or  trimmings 
of  fresh  or  cxu^d  meat  smaller  than  2- 
inch  cubes  or  pieces  of  comparable  size. 
Specifically,  FSIS  is  deleting  the 
requirements  for  piece-size  restrictions 
and  net  weight  hmitations  for  packages 
of  imported  fresh  or  owed  meat  or  meat 
trimmings.  FSIS  is  also  deleting  the 
reference  to  the  2-inch  cube 
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requirement,  which  states  that 
individual  pieces  or  trimmings  must  not 
be  smaller  than  a  2-inch  cube  or  a  piece 
comparable  in  size.  Thus,  this  Hnal  rule 
will  allow  meat  products  such  as 
ground,  diced  and  comminuted  meats, 
meat  patties  and  loaves,  chopped 
steaks,  sausages  and  other  fresh  or 
cured  meat  products  in  less  than  2-inch 
cubes  to  be  imported  into  the  United 
States  without  any  net  weight 
restrictions.  FSIS  will  continue  to 
conduct  all  reinspection  activities 
necessary  to  ensure  that  the  imported 
meat  products  are  wholesome, 
unadulterated,  and  properly  labeled.  In 
addition,  this  rule  will  have  no  effect  on 
Animal  and  Plant  Health  Inspection 
Service's  requirements  concerning  meat 
products  from  disease-restricted 
countries. 

EFFECTIVE  DATE:  The  effective  date  for 
this  rule  is  July  23, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  G.  Edward  McEvoy,  Director, 
Program  Development  Division, 
International  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  720-8435. 
SUPPLEMENTARY  INFORMATION:  . 

t 

Executive  Order  12291 

The  Administrator  has  determined 
that  this  rule  is  a  non-major  rule  under 
Executive  Order  12291  because:  (1)  It 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  It 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal  ,'State  or  local 
government  agencies,  or  geographic 
regions;  and  (3)  It  will  not  have  a 
^  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  foreign  or  domestic 
markets.  In  the  proposal,  the  Agency 
invited  interested  parties  to  submit 
comments  on  what  type  of  meat 
products  would  enter  the  United  States 
as  well  as  data  on  the  economic  impact 
of  this  rule  change.  While  the  comments 
are  discussed  later,  it  should  be  noted 
that  only  ten  parties  submitted 
comments  and  only  four  of  them 
expressed  concern  that  the  rule  change 
could  have  a  negative  impact  on  the  U.S. 
economy  and  only  one  expressed 
concern  over  possible  health  related 
problems.  Although  the  small  number  of 
commenters  does  not  minimtte  the 
importance  of  each  comment,  it  does 
suggest  that  the  fmal  rule  will  not  have  a 
major  impact  on  the  U.S.  economy. 
Notwithstanding  this  opinion,  the 


Administrator  examined  several 
economic  factors  concerning  meat 
imports  and  the  U.S.  meat  industry  and 
made  the  following  observations: 

Share  of  the  U.S.  Meat  Mariiet  by 
Imports  is  Small 

During  1989,  U.S.  imports  of  fresh 
meat  (exclusive  of  head  meat,  tongue, 
and  other  edible  organs]  totaled.2  billion 
pounds  and  U.S.  meat  production 
consisted  of  39.6  billidn  pounds.  With  a 
total  U.S.  meat  supply  of  41.6  billion 
pounds,  imports  represented  about  4.8 
percent  of  this  amount:  a  figure  that  has 
increased  by  only  1.7  percent  since  1974. 

Quantitative  Limits  on  Imports  of  Fresh 
Meat 

The  U.S.  government  imposes  access 
barriers  on  imported  fresh  meats 
through  the  Meat  Import  Act  of  1964.  as 
amended  in  1979  (Pub.  L  (96-177).  This 
Act  subjects  beef,  veal,  mutton  and  goat 
imports  to  tariffs,  an  annual  import 
quota  and,  when  necessary,  voluntary 
restraint  agreements  (VRAs).  In  addition 
to  the  Meat  Import  Act,  the  U.S. 
government  imposes  countervailing 
duties  upon  foreign  product  when  it  has 
been  determined  that  unfair  subsidies  or 
other  acts  performed  by  a  foreign 
government  enhances  their  product's 
marketability  (e.g.,  price). 
Countervailing  duties,  which  usually  are 
equal  to  the  subsidy  funded  by  the 
exporting  country,  are  currently 
assessed  on  lamb  products  from  New 
Zealand  and  until  June,  1991  were 
assessed  on  pork  products  from  Canada. 
Through  the  use  of  tariffs,  quotas,  VRAs, 
and  countervailing  duties,  the  U.S. 
government  assists  the  domestic  meat 
industry  in  combating  unfair  trade 
practices  used  by  foreign  governments 
to  aid  their  meat  industry. 

Increase  in  Imports  of  Fresh  Meat 
Would  Appear  To  Be  Insignificant 

A.  During  1989,  imports  of  fresh  beef 
(1.4  billion  pounds)  constituted  nearly  70 
percent  of  the  2  billion  pounds  of  fresh 
and  cured  meat  imported  into  the  United 
States.  Ninety-eight  percent  of  the  beef 
imports  originated  in  five  countries  and 
consisted  primarily  of  grass-fed, 
boneless  lean  beef  which  historically 
has  had  a  narrow,  well-defined  U.S. 
market  and  has  not  been  competitive 
with  U.S.  grain-fed,  high  quality  beef. 
This  narrow  market  results  from  the 
limited  utility  of  grass-fed  lean  meat 
which  usually  requires  the  addition  of 
fat  beef  trimmings  to  produce  a  product 
which  is  considered  marketable  in  the 
United  States.  Although  there  has  been 
an  increasing  demand  in  the  United 
States  for  leaner  meat  products,  it  is 
unknown  whether  an  increase  of  foreign 


lean  meat  in  the  domestic  meat  market 
would  have  any  effect  on  the  total  U.S. 
meat  production. 

B.  An  increase  in  imports  of  boneless 
beef  would  be  possible  as  smaller  pieces 
of  meat,  e.g.,  wizard  knife  trimmings, 
would  be  acceptable  under  the  proposed 
rule.  However,  considering  that 
trimmings  of  this  nature  usually  amount 
to  a  negligible  percentage  of  the  total 
carcass  weight,  the  availability  of  this 
additional  product  would  have  little 
potential  impact  on  the  U.S.  meat 
industry. 

C.  Opposing  comments  stated  that 
removing  the  piece-size  restrictions 
would  lead  to  major  increases  'v.  ground 
beef  imports.  Such  increases  would  then 
assure  more  frequent  triggering  of  the 
meat  import  quota  that  would,  in  turn, 
cause  major  market  disruptions  and 
adversely  affect  many  meat  processors, 
especially  small  processors.  The 
Department  has  concluded  that  because 
of  the  higher  duties  on  ground  imported 
products  and  the  economics  of  using 
imported  ground  beef,  removing  the 
restrictions  should  have  little  affect  on 
the  meat  import  quota.  The  duty  on 
boneless  beef  in  pieces  larger  than  2- 
inch  cubes  is  2  cents  per  pound.  The 
duty  on  processed  beef  products  such  as 
ground  beef  would  be  10  percent  of 
value  or  approximately  $.13  per  pound 
based  on  1992  wholesale  values  for  90 
percent  lean  beef  The  economics  of 
grinding  the  lean  product  abroad  and 
then  mixing  it  with  fat  beef  trimmings  in 
the  United  States  for  the  American 
hamburger  market  would  not  encourage 
importing  ground  lean  beef  Costs  for  the 
two  processes  would  be  higher  than 
simply  grinding  and  mixing 
simultaneously  in  the  United  States. 

D.  It  has  also  been  suggested  that  the 
increase  in  imports  would  be  in  the  form 
of  coarse  ground  beef  i.e..  a  more 
homogeneous  product  commanding  a 
few  cents  more  per  pound  than  boneless 
beef  However,  (1)  the  utility  of  imported 
coarse  ground  beef  is  similar  to  that  of 
boneless  beef  i.e.,  is  usually  dependent 
upon  being  mixed  with  fat  beef 
trimmings  to  produce  a  marketable 
ground  beef  product;  (2)  the  higher  duty 
also  applies  to  coarse  ground  t>eef  and 
(3)  coarse  ground  beef  usually  has  a 
limited  end-item  usage  and  a  shorter 
shelf  life  than  boneless  meat.  Therefore, 
it  is  unlikely  that  there  will  be  a 
substantial  U.S.  market  for  foreign 
coarse  ground  beef  because  of  these 
deterrents. 

E.  Of  the  three  major  types  of  meat 
imported  into  the  United  States  (beef 
poric.  and  lamb),  it  could  be  argued  that 
an  increase  in  U.S.  imports  of  fresh 
ground  pork  and  lamb  is  more  likely 
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than  an  increase  in  beef  imports  since 
these  products  have  lower  duties  and 
are  more  comparable  to  U.S.  products  in 
quality  and  market  acceptability.  The  10 
percent  duty  does  not  apply  to  ground 
poric  or  lamb.  The  duty  on  ground  port 
from  Canada  is  0.2  cents  per  pound.  The 
duty  on  ground  pork  from  other 
countries  is  2  cents  per  pound.  A 
countervailing  duty  with  Canada  covers 
only  live  hogs  and  does  not  cover 
imported  pork  products.  However,  a 
countervailing  duty  does  apply  to  lamb 
imported  from  New  Zealand.  The  duty  is 
so  small  that  collection  of  the  duty  is 
being  waived.  Considering  the  level  of 
applicable  duties  and  the  comparability 
of  product  it  would  appear  that  this  rule 
would  open  the  door  for  substantial 
increases  in  imported  ground  lamb  or 
pork.  However,  these  ground  products 
do  hot  enjoy  a  strong  market  in  the 
United  States,  and  any  increases  of 
ground  pork  or  lamb  imports  following 
removal  of  the  piece-size  restrictions  are 
not  expected  to  be  substantial  compared 
to  the  overall  level  of  2  billion  pounds  of 
meat  imports. 

The  Anal  rule  will  allow  eligible 
foreign  countries  to  export  in  any  size 
package,  fresh  or  cured  meat  products  of 
less  than  2-inch  cubes  to  the  United 
States.  While  the  Agency  believes  that 
this  rule  will  most  likely,  lead  to  some 
changes  in  the  volume  and  type  of  meat 
imports,  it  will  also  increase  competition 
in  the  domestic  meat  market  assure  fair 
prices  for  U.S.  constmiers,  and 
potentially  lead  to  reciprocal  actions 
that  could  enhance  U.S.  exports,  i.e..  this 
final  rule  may  give  the  U.S.  meat 
industry  freer  access  to  international 
markets  as  other  countries  follow  the 
U.S.  lead  and  eliminate  the  same 
restrictions. 

Removing  the  piece-size  requirements 
will  eliminate  a  trade  barrier  that 
restricts  the  products  that  can  enter  the 
United  States.  This  change  provides 
meat  processors  with  alternative 
sources  of  raw  materials.  Increased 
flexibility  for  raw  materials  generally 
leads  to  decreased  production  costs. 
Lower  production  costs  could  be  passed 
on  to  consumers  in  terms  of  lower  retail 
prices.  Actions  that  promote  free  and 
open  trade  can  have  a  positive  impact 
on  other  trade  issues.  While  the  direct 
benefits  of  this  action  may  be  limited, 
any  move  to  eliminate  trade  barriers  can 
stimulate  similar  actions  from  other 
trading  partners  that  could  substantially 
enhance  U.S.  exports. 

The  final  rule  will  also  ease  the 
reinspection  burden  on  the  Agency  and 
importing  industry  by  reducing  the 
reinspection  time  at  U.S.  ports-of-entry 
because  import  inspectors  will  not  be 


required  to  determine  whether  certain 
imported  meat  products  have  met 
specific  piece-size  and  net  weight 
requirements.  It  should  be  stressed  that 
this  rule  will  in  no  way  diminish  or 
compromise  FSlS's  role  in  ensuring  that 
imported  product  complies  with  all  other 
U.S.  inspection  requirements. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  rule  is  adopted,  all 
State  and  local  laws,  regulations  or 
policies,  except  those  that  are  consistent 
with  the  rule  and  apply  to  imported 
meat  and  meat  products  after  entry  into 
the  United  States  are  preempted.  This 
rule  is  not  intended  to  have  retroactive 
effect.  There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial  challenge 
to  the  provisions  of  tl^a  rule  or  the 
implementation  of  its  provisions. 

Effect  on  Small  Entities 

In  examining  the  small  entities  in  the 
U.S.  meat  industry,  it  appears  that  one 
group  which  may  be  affected  by  this 
final  rule  is  the  ground  beef  processors 
who  depend  upon  imported 
manufacturing  meat  for  their  grinding 
operations.  Accordingly,  the  rule  may 
decrease  the  amount  of  manufacturing 
meat  imported  into  the  United  States  if 
the  domestic  market  demands  imported 
ground  beef  and  the  import  quota  levels 
remain  the  same.  However,  because  of 
the  marketing  constraints  and  higher 
duty  applicable  to  imported  ground  beef, 
it  is  unlikely  that  any  change  in  the 
amount  of  imported  manufacturing  meat 
will  have  a  negative  affect  on  the  U.S. 
ground  beef  processors.  In  addition,  the 
Agency  believes  that  the  rule  will  have 
a  positive  affect  on  the  U.S.  meat 
industry  as  other  countries  will  more 
than  likely  follow  the  United  States' 
lead  on  this  restriction  and  remove  the 
2-inch  cube  requirement.  As  a  result 
there  will  be  an  increase  of  U.S.  ground 
beef  and  other  processed  meat  products 
in  international  meat  markets. 

Therefore,  the  Administrator  has 
made  the  determination  that  the  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  by  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601). 

Background 

Pursuant  to  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.).  the  Secretary  of  Agriculture  is 
responsible  for  administering  the 
programs  which  ensure  that  meat  and 
meat  food  products  (including  imports) 
distributed  to  consumers  are 
wholesome,  not  adulterated,  and 


marked,  labeled  and  packaged.  The 
Secretary  of  Agriculture  has  delegated 
to  the  Administrator  of  FSIS  the 
authority  to  issue  regulations  which  will 
ensure  compliance  with  the 
requirements  of  the  FMIA.  Accordingly, 
the  Federal  meat  inspection  regulations 
contain  requirements  applicable  to  the 
importation  of  meat  and  meat  food 
products  into  the  United  States  (9  CFR 
part  327). 

9  CFR  327.3(b)  of  the  Federal  meat 
inspection  regulations  prohibits  the 
importation  into  the  United  States  of 
ground,  diced,  and  comminuted  meats; 
meat  patties  and  loaves;  sausages  and 
other  fresh  or  cured  meat  products  or 
trimmings  that  consist  of  components 
smaller  than  2-inch  cubes  or  pieces 
comparable  In  size.  However,  such 
processed  products  could  be  imported 
provided  they  were  in  labeled 
'containers  meeting  certain  net  weight 
requirements,  i.e.,  not  more  than  3 
pounds  net  weight  for  ground  or 
comminuted  meats:  not  more  than  10 
pounds  net  weight  for  patties,  loaves, 
chopped  steaks,  sectioned  and  formed 
or  ground  and  formed  meat  products, 
and  similar  type  products;  and  suitable 
retail  size  packages  for  sausages  and 
canned  meat. 

FSIS  is  amending  9  CFR  part  327  of 
the  Federal  meat  inspection  regulations 
by  removing  these  restrictions  in 
response  to  petitions  submitted  by 
Alsmeyer  Food  Consulting,  Potomac, 
Maryland,  in  1988  and  1989.  and 
requests  made  by  the  Australian 
government  at  meetings  with  FSIS  in 
September  1989,  and  April  199a 
Alsmeyer  Food  Consulting  requested 
that  the  regulations  be  amended  to 
allow  the  importation  of  ground  lamb 
packaged  in  5-pound  and  25-pound 
containers  and  diced  lamb  meat  in  5- 
pound  containers.  The  Australian 
government  requested  that  the 
regulations  be  amended  to  remove  the 
restrictions  to  import  meat  food 
products  described  in  9  CFR  327.3(b). 
The  Australian  government  stated  that  it 
maintains  an  inspection  system  using 
"equal  to"  quality  assurance  programs 
to  ensure  that  small  pieces  of  meat  meet 
U.S.  standards  regardless  of  the  size  of 
the  package.  Since  these  meat  food 
products  are  inspected  in  Australia  and 
data  are  available  to  verify  that  these 
products  meet  U.S.  standards,  the 
Australian  government  stated  that  the 
present  restrictions  on  importation 
constitute  a  non-tariff  trade  barrier 
because  there  are  no  similar  restrictions 
on  these  products  produced  in  the 
United  States. 

Piece-size  restrictions  for  imported 
meat  products  were  enacted  as  early  as 
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1922  when  the  Federal  meat  inspection 
regulations  stated  in  part  that,  "no  meat 
trinunings  in  pieces  too  small  to  permit 
of  adequate  inspection  upon  arrival 
shall  be  admitted  into  the  United  States" 
(BAl  order  211  rev..  September  1. 1822). 
It  is  believed  that  inspection  procedures 
at  the  time  were  lacking  the 
sophisticatian  needed  to  detect 
unwholesome  or  adulterated  product  if 
the  meat  pieces  were  to  small.  In  1970, 
the  regulations  were  revised  by 
retaining  the  1922  requirement  and 
adding  the  limitation  that  pieces  or 
trimmings  of  imported  meat  could  not  be 
smaller  than  2-inch  cubes  or  pieces 
comparable  in  size  (35  FR 15610).  The 
1970  rule  change  also  added  exceptions 
to  the  rule  which  permitted  the 
importation  of  pieces  of  meat  smaller 
than  2-inch  cubes  provided  they  were 
packaged  in  sizes  suitable  for  retail  sale. 
Because  these  exceptions  have  been  in 
effect  since  1970  without  incident  FSIS 
believes  that  removing  the  2-inch  cube 
rule  will  not  provide  the  U.S.  meat 
industry  or  consumers  any  basis  for 
concern  about  the  safety  or  integrity  of 
imported  meat  products. 

In  1979,  regulations  were  implemented 
which  changed  the  basic  principles  of 
the  import  inspection  program.  Prior  to 
this  regulatory  change,  the  import 
inspection  program  focused  on  the 
performance  of  individual  foreign  plants. 
The  current  program  enq>loys  the 
"systems  approach"  which  assesses  the 
effectiveness  of  a  foreign  government's 
inspection  system  and  holds  that 
government  primarily  responsible  for 
assuring  that  estabUshments  exporting 
product  to  the  United  States  fully 
comply  with  inspection  standards  and 
controls  "at  least  equal  to"  those  of  the 
United  States.  This  is  accomplished 
through  two  major  activities:  (1)  A 
review  of  documentary  information 
which  provides  initial  determination  of  a 
foreign  country's  eligibility  to  export 
product  to  the  United  States,  and  (2) 
continual  oversight  to  assure  that  a 
country  maintains  a  system  of 
inspection  controls  "at  least  equal  to" 
that  of  the  United  States.  FSIS  examines 
the  laws  and  regulations  governing  the 
country's  inspection  system  for 
equivalency  to  U.S.  standards  and 
requires  a  foreign  country  to  respond  to 
a  series  of  questionnaires  which  focus 
on  its  inspection  system  in  five  major 
risk  areas  (residue  control,  prevention  of 
diseased  meat,  processing, 
contamination,  and  compliance/ 
economic  fraud).  If  the  information 
proves  to  be  satisfactory,  FSIS  performs 
and  on-site  review  to  evaluate  all 
aspects  of  the  country's  inspection 
operations.  When  this  review  is 


satisfactorily  conduded.  nderaakiog  is 
undertaken  to  certify  that  the  country  is 
eligible  to  import  meat  and/or  pouhiy 
products  into  the  United  States.  The 
country's  meat  inspection  officials  then 
may  certify  iactividual  plants  as  meeting 
U.S.  standards.  Only  after  such 
certification  is  received  by  FSIS  may 
these  plants  export  products  to  the 
United  States. 

Once  a  country  is  certified,  FSIS 
monitors  its  import  inspection  program 
through  a  continuing  oversight  function 
to  assure  that  the  foreign  inspection 
system  maintains  the  "at  least  equal  to" 
requirements.  This  includes  quarterly  or 
semiaimual  on-site  reviews  of  the 
foreign  inspection  system,  and 
reinspections  of  a  sample  of  foreign 
meat  products  at  U.S.  port-of-entry 
locations.  The  latter  function  is  directed 
by  a  computerized  system  (Automated 
Import  Information  System)  whidi 
stores  daily  reinspection  results  and 
uses  the  data  to  establish  a 
performance-based  sampling  frequency 
for  products  presented  for  importation. 
A  country's  eligibility  status  may  be 
revoked  whenever  the  Administrator 
determines  that  the  foreign  inspection 
system  does  not  assure  compHance  with 
"at  least  equal  to"  requirements.  At  that 
point,  rulemaking  is  again  undertaken  to 
withdraw  the  country's  eligibiHty  to 
import  meat  into  the  United  States.  With 
the  implementation  of  the  "systems 
approach,"  FSIS  has  been  able  to 
operate  a  more  effective  import 
inspection  program  by  emphasizing  that 
foreign  governments  and  producers  have 
primary  responsibility  for  ensuring 
product  to  be  exported  to  the  United 
States  complies  with  U.S.  requirements. 

In  .the  last  decade,  technological 
advancements  in  meat  inspection,  such 
as  analytical  testing,  have  further 
increased  the  e^iciency  and 
e^ectiveness  of  the  import  inspection 
program.  For  example,  the  Species 
Identification  Field  Test  (SIFT)  has 
provided  the  Agency  with  a  rapid  means 
to  screen  ground,  comminuted  and 
similar  types  of  fresh  meat  products  for 
economic  adulteration.  As  a  result,  SIFT 
has  been  highly  successful  in  verifying 
the  effectiveness  of  foreign  inspection 
systems  as  well  as  safeguarding 
consumers  from  incorrectly  labeled 
meat  products. 

Partial  quality  control  (PQC)  programs 
have  also  proven  to  be  beneficial  in 
verifying  the  effectiveness  of  foreign 
inspection  systems.  As  part  of  FSlS's 
label  approval  process,  a  foreign 
establiabaieftt  myst  have  an  approved 
PQC  program  in-place  before  certain 
meat  products  (e.g.,  mechanically 
separated  products^  can  enter  U.S. 


commerce  (9  CFR  319.5(c)(21).  PQC 
programs,  which  are  systematic 
procedures  describing  the  stages  «f 
preparation  of  a  product,  are  desired  to 
hold  processors  accountable  for  the 
compliance  of  that  product  with  the 
requirements  of  the  FMIA  and  the 
regulations  promulgated  thereunder. 
Similar  programs  are  used  to  ensure  that 
boneless  meat  complies  with  U.S. 
requirements  before  grinding.  These 
programs  aHow  FSIS  to  operate  a  more 
effective  import  inspection  program  by 
placing  more  responsibihty  on  foreign 
governments  and  producers. 

FSIS  concludes  that  with  the 
implementation  of  the  "systems 
approach,"  the  modernization  of 
inspection  techniques,  and  the 
effectiveness  of  PQC  programs,  there  is 
no  longer  a  need  to  restrict  the 
importation  of  pieces  of  meat  smaller 
than  2-inch  cubes  into  the  United  States. 

On  August  13. 1991.  FSIS  published  a 
proposed  rule  (56  FR  38361)  to  amend 
the  Federal  meat  inspection  regulations 
by  removing  the  piece-size  and 
packaging-size  limitations  applicable  to 
imported  fresh  or  cured  meat  products. 
The  Department  is  finalizing  this  rule 
and,  as  a  result,  meat  products  such  as 
ground  and  diced  beef,  pork,  and  lamb, 
and  other  fresh  or  cured  meat  products 
in  less  than  2-inch  cubes  will  now  be 
eligible  for  importation  into  the  United 
States  without  any  net  weight 
restrictions. 

Comments  on  the  Proposed  Rule 

Comments  on  the  August  13, 1901, 
proposal  were  received  from  ten 
interested  parties  which  represented 
three  meat-related  trade  associations, 
two  foreign  government  agencies,  two 
ground  beef  processors,  a  foreign  quasi- 
govemment  corporation,  an  importer, 
and  an  economic  research  and 
consulting  firm  whose  comments  were 
submitted  on  behalf  of  the  two  ground 
beef  processors  previously  mentioned. 
Of  the  ten  parties,  six  supported  the 
proposal,  three  opposed  it  and  one 
commenter  supported  the  removal  of  the 
piece-size  requirement  but  opposed  the 
removal  of  the  padcaging-size  limitation. 

In  reviewing  the  comments,  several 
issues  were  addressed  but  the  majority 
of  the  comments  discussed  two  major 
issues:  health/ safety  and  economics. 
The  comraents  regarding  those  issues, 
and  other  comments,  are  summarized 
below  for  further  discussion. 

Health/Safety  Issue 

Seven  commenters  addressed  this 
issue  with  six  of  the  seven  supporting 
Removal  of  the  piece-size  restriction  in 
recogBition  of  FSIS's  "eqaai  to"  system 
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for  inspecting  foreign  meats  and 
technological  advancements  in  the 
inspection  program.  The  other 
commenter  felt  that  the  piece-size 
restriction  was  a  sound  principle  and 
removing  the  restriction  would  make  it 
more  difficult  to  inspect  foreign  meat  for 
extraneous  material. 

Economic  Issue 

Eight  of  the  ten  commenters  cited 
economic  reasons  as  a  basis  for 
supporting  or  opposing  the  proposed 
rule.  Supporters  of  the  proposal  strongly 
noled  that,  since  there  were  no  scientific 
reasons  for  the  existing  piece  size  and 
packaging  size  restrictions,  the 
continuation  of  this  rule  would 
constitute  a  non-tariff  trade  barrier  to 
foreign  meat  products.  In  addition,  two 
supporters  stated  that  removing  the 
restrictions  would  not  have  a  significant 
impact  on  the  U.S.  economy  and  would 
benefit  American  consumers  with  lower 
meat  prices. 

The  commenters  against  the  proposal 
strongly  believe  that  the  rule  would 
have  a  serious  impact  on  U.S.  ground 
beef  processors  as  foreign  processors 
would  begin  exporting  a  finished  ground 
beef  product  in  lieu  of  boneless  lean 
beef,  a  major  import  commodity  used  in 
manufactiuing  U.S.  ground  beef 
products.  They  also  expressed  concern 
about  a  possible  devaluation  of  U.S.  fat 
beef  trimmings.  This  concern  centers 
around  the  speculation  that  a 
combination  of  ground  beef  imports 
replacing  domestic  ground  beef 
production  and  an  increased  production 
of  foreign  grain-fed  cattle  would  lead  to 
a  saturated  U.S.  market  of  fat  beef 
trimmings. 

Opponents  of  the  proposal  further 
expressed  concern  on  how  the  riile 
would  disrupt  the  U.S.  meat  marketing 
system  as  an  influx  of  ground  beef 
products  would  displace  traditional 
meat  imports  and/or  contribute  to  the 
triggering  of  the  meat  import  quota 
levels.  These  commenters  speculated 
that  without  a  compensating  increase  in 
the  meat  import  quota  amount,  t}»c»-c 
would  be  a  chaos  in  the  U.S.  meat 
marketing  system  and  American 
consumers  and  the  U.S.  meat  industry 
would  realize  an  annual  economic 
impact  of  over  $100  million.  In  this 
connc-ction,  two  opponents  of  the 
proposal  requested  that  an  in-depth 
economic  study  be  conducted  regarding 
the  effects  of  the  rule  on  the  U.S. 
economy. 

Other  Comments 

In  addition  to  the  health/safety  and 
economic  issues,  other  comments  that 
were  submitted  in  response  to  the 
proposed  rule  included  thft  following: 


One  party's  only  comment  was  to 
amend  the  proposal  to  include  "cooked 
frozen"  meat  products  in  addition  to 
"fresh  or  cured  meat."  The  commenter 
further  noted  that  this  amendment 
would  allow  countries  such  as 
Argentina.  Brazil  and  Uruguay  to  export 
cooked  frozen  beef  in  cubes  of  less  than 
two  inches.  In  reviewing  this  comment, 
we  believe  there  may  be  a 
misunderstanding  as  FSIS  does  not  have 
a  regulation  that  restricts  the  piece  size 
of  cooked  meat  products  entering  the 
United  States.  We  believe  the  piece-size 
restriction  for  frozen  cooked  beef  tJiat 
was  referenced  is  associated  with  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  regulation  concerning 
meat  products  from  certain  countries 
where  exotic  animal  diseases  occur. 
Accordingly,  APHIS  limits  the 
importation  of  meat  products  from 
diseased-restricted  countries  (e.g..  South 
American  countries)  to  cooked  meat 
only  and  has.the  responsibility  in 
preventing  the  distribution  of 
underprocessed  meat  products  from 
these  countries.  In  an  agreement  with 
APHIS  to  help  enforce  this  regulation, 
FSIS  inspects  incoming  frozen  cooked 
beef  by  removing  a  solid  piece  of  meat 
that  is  no  smaller  than  a  1  and  V&  inch 
cube  and  examining  it  for 
underprocessing.  Any  proposed  changes 
to  this  regulation  must  be  directed  to 
APHIS  officials. 

Another  commenter  noted  that  the 
piece-size  and  packaging-size 
restrictions  have  outlived  its  usefulness 
and  deletion  of  these  restrictions  will  be 
in  the  spirit  of  international  cooperation. 
Finally,  three  parties  commented  on  the 
increasing  demand  in  the  United  States 
for  leaner  meat  products  and  expressed 
different  opinions  on  the  effects  of  the 
proposal  relevant  to  this  matter.  One 
party  commented  on  how  the  proposal 
would  benefit  American  consumers  with 
an  increase  in  the  availability  of  foreign 
lean  meat;  another  party  noted  that  with 
an  increasing  preference  for  lean  meat 
by  American  consumers,  a  demand  for 
foreign  lean  meat  would  have  a  negative 
effect  on  the  U.S.  meat  industry;  and  the 
third  party  suggested  that  the  proposal 
would  encourage  the  importation  of  fat 
meat  and  limit  the  importation  of  lean 
meat,  an  item  receiving  greater 
emphasis  in  American  consumer  diets. 

The  Administrator  has  thoroughly 
evaluated  all  comments  submitted  in 
response  to  the  proposal  and  has 
concluded  that  the  piece-size  and 
packaging-size  restrictions  were  enacted 
as  a  health  and  safety  measure  and, 
because  this  is  no  longer  an  issue,  the 
restrictions  will  be  removed. 

The  economic  issues  addressed  in  the 
comments  are  discussed  eartier  in  this 


document.  After  examining  these  issues, 
the  Administrator  has  determined  that, 
pursuant  to  Executive  Order  12291,  this 
action  is  a  non-major  rule,  and  a 
regulatory  impact  analysis  is  not 
required. 

Regarding  the  concern  to  increase  the 
quota  amount  under  the  meat  import 
law  to  avert  economic  chaos  in  the  U.S. 
meat  marketing  system,  such  action  is 
mandated  only  by  Congress  through  the 
Meat  Import  Act  of  1964,  as  amended.  It 
should  be  stressed  that  the  Agency's 
responsibility  is  to  ensure  a  safe  supply 
of  meat  and  poiiltry  products  and  not  to 
regulate  market  place  decisions,  i.e.,  the 
types  of  meat  products  that  is  traded 
between  buyer  and  seller.  Accordingly, 
the  Agency  has  no  authority  in  setting 
the  meat  import  quota  amounts. 

List  of  Sub)ects  in  9  CFR  Part  327 

Food  labeling.  Food  packaging. 
Imports,  Meat  inspection. 

Final  Rule 

For  the  reasons  set  forth  in  the        I 
preamble,  FSIS  is  amending  9  CFR  part 
327  of  the  Federal  meat  inspection 
regulations  as  set  forth  below. 

PART  327— IMPORTED  PRODUCTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  21  U.S.C  601-695;  7  CFR  2.17, 

2.55. 

§327.3    (Amendedl 

2.  Section  327.3  is  amended  by 
deleting  paragraph  (b)  and  redesignating 
paragraphs  (c)  and  (d)  as  (b)  and  (c), 
respectively. 

§327.21    [Amendedl 

3.  Section  327.21  is  amended  by 
deleting  the  second  sentence  of       _  , 
paragraph  (a)(1). 

Done  at  Washington,  DC,  on:  June  2, 1992. 
H.  Russell  Cross, 

Administrator,  Food  Safety  and  Inspection 
Service. 
[FR  Doc.  92-14655  Filed  6-22-92;  8:46  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Computer  Programming,  Data 
Processing  and  Other  Computer 
Related  Services 

agency:  Small  Business  Administration. 
action:  Interim  final  rule. 
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summary:  The  Small  Business 
Administration  (SBA)  is  revising  its  size 
standards  on  an  interim  basis  for  the 
nine  industries  in  Standard  Industrial 
Classification  (SIC)  Industry  Group  737. 
"Computer  Programming,  Data 
Processing,  and  Other  Computer  Related 
Services."  by  increasing  them  to  $14.5 
million  in  average  annual  receipts. 
Currently  the  size  standards  are  $7 
million  for  six  of  these  industries  and 
$12.5  million  for  the  three  others.  This 
action  is  being  taken  to  establish  a 
common  size  standard  for  all  industries 
in  the  group  and  to  better  deHne  small 
business.  While  putting  this  rule  into 
effect  on  an  interim  basis,  SBA  wishes 
to  solicit  further  comment  on  the 
adoption  of  an  employee  size  standard 
of  150  employees  for  one,  several,  or  all 
of  the  computer  services  industries.  The 
receipts  size  standard  would  be 
discontinued  if  an  employee  size 
standard  is  adopted. 

DATES:  This  Interim  Rule  is  effective  July 
23, 1992;  comments  must  be  received  on 
or  before  August  24. 1992. 
ADORESSCS:  Send  comments  to:  Gary  M. 
Jackson,  Director,  Size  Standards  Staff, 
U.S.  Small  Business  Administration.  409 
3rd  Street,  SW.  suite  815a  Washington. 
DC  20416. 
FOR  niRTHER  INFORMATION  CONTACT: 

Harvey  Bronstein,  Size  Standards  Staff, 
Tel:  (202)  205-e618. 
SUPPLEMENTARY  MPORMATION:  On 

August  13. 1991  SBA  published  in  the 
Federal  Register  (56  FR  38364)  a 
proposed  rule  to  establish  size 
standards  for  the  nine  computer  services 
industries  at  $14.5  million,  or  as  an 
alternative,  at  150  employees.  The 
proposal  was  made  to  take  account  of 
certain  definitional  changes  in  the 
Standard  Industrial  Classification  (SIC) 
System,  to  refiect  changes  in  the  basic 
structure  of  these  industries,  and  to 
consider  having  a  conunon  size  standard 
for  closely  related  industries. 

In  making  the  proposal,  SBA  pointed 
to  increases  in  Federal  purchasing  of 
computer  services,  the  revision  of  the 
SIC  System,  definitional  problems  in 
identifying  contracts  with  size  standards 
and  in  identifying  the  SIC  codes  of  firms. 
The  increase  in  Federal  contracts  has 
served  to  focus  attention  on  computer 
services.  Revisions  to  the  SIC  System  in 
1987  changed  from  three  to  nine  the 
number  of  industries  associated  with 
computer  services.  This  resulted  in 
classification  uncertainties  both  in  terms 
of  assigning  SIC  codes  to  contracts  and 
in  assigning  SIC  codes  to  computer 
service  firms. 

Concern  in  these  industries  is  due 
primarily  to  the  small  business 
procurement  preference  programs.  In 


these  a  firm  is  considered  small  if  its 
sales  are  equivalent  to  or  less  than  the 
size  standard  for  tiie  industry  describing 
the  principle  purpose  of  the  contract. 
Thus  the  correct  size  standard  is  critical 
in  deciding  if  a  firm  is  defined  as  small 
and  thereby  eligible  to  benefit  from 
these  programs. 

Changes  in  the  way  computer  service 
firms  do  business  were  also  considered. 
It  is  common  for  computer  services  firms 
to  operate  in  more  than  one  industry, 
and  there  are  nine  industries  which 
comprise  the  Computer  Services 
industry  group  (SIC  code  7371  through 
7379).  The  Government  may  also  require 
services  identified  with  more  than  one 
computer  service  industry  on  a  single 
contract,  or  require  a  mix  of  both 
computer  services  and  equipment. 
Although  a  procurement  must  be 
classified  in  one  SIC  firms  that  are 
primarily  active  in  other  industries  may 
compete  on  the  procurement  if  they  can 
satisfy  the  terms  of  the  procuremertt. 

While  putting  this  rule  into  effect  on 
an  interim  final  basis,  SBA  is  interested 
in  receiving  further  comments  on  the 
issue  of  a  receipts  versus  an  employee- 
based  size  standard. 

Some  commenters,  particularly  those 
providing  integrated  systems  design, 
indicated  that  they  are  occasionally 
required  to  provide  equipment  to  a 
customer  as  part  of  a  service  contract, 
lliis  means  the  firm  is  partly  providing 
equipment — a  wholesale  function — as  a 
convenience  for  the  customer.  As  a 
result  this  Increases  the  size  of  a 
contract,  even  though  the  computer 
service  firm  itself  adds  little  value  to  the 
contract  The  commenters'  concern  is 
that  if  there  are  equipment  purchases 
associated  with  a  Federal  computer 
services  contract,  it  mi^t  raise  the  size 
of  a  firm  otherwise  defined  as  small 
beyond  a  small  business  definition 
expressed  in  dollars.  For  this  reason, 
SBA  is  interested  in  finding  out  whether 
this  is  a  frequent  problem  and  whether  a 
150-employee  size  standard  would  be 
preferable  to  the  $14.5  million  size 
standard  for  one,  several  or  all  of  the 
computer  services  industries.  (SBA  has 
determined  that  a  business  with  150 
employees  would  be  approximately 
equivalent  in  size  to  one  with  $14.5 
million  in  average  annual  receipts.) 

To  date,  the  conunents  received  by 
SBA  on  this  point  have  indicated  either 
anecdotal  or  exceptional  instances  of 
equipment  purchases  causing  a  business 
to  lose  small  business  status.  Although 
SBA  recognizes  that  equipment 
purchases  can  increase  a  firm's  size 
above  the  size  standard,  this  may  be 
limited  to  cases  where  a  firm  is  already 
close  to  the  size  standard  as  a  result  of 
the  firm  receiving  an  unusually  large 


contract.  In  fact  no  matter  what  size 
standard  SBA  adopts  for  a  particular 
indmtry.  there  are  always  firms  at  or 
near  the  size  standard.  As  such  SBA  is 
adopting  on  an  interim  final  basis  its 
proposed  $14.5  million  size  standard. 
However,  SBA  specifically  invites 
further  comments  addressing  the  issue 
of  the  magnitude  of  this  problem, 
whether  it  occurs  for  all  or  only  some  of 
the  nine  computer  services  industries, 
and  whether  a  150  employee  size 
standard  would  or  would  not  adequately 
address  the  issue.  If.  as  a  result  of 
further  comments,  SBA  adopts  an 
employee-based  size  standard,  the  $14.5 
million  size  standard  would  be 
discontinued. 

Comments  to  Proposal 

During  the  00-day  conunent  period  to 
the  August  13. 1991  proposal,  SBA 
received  36  letters,  seven  of  which  were 
from  Federal  agencies.  Thirty-three 
commenters  were  in  favor  of  increasing 
the  size  standards,  including  six  of  the 
Government  commenters.  There  are 
particularly  strong  support  for 
increasing  the  size  standards  from  12 
finns  identifyng  themselves  as  providing 
computer  services  to  the  Government 
through  the  8(a)  program. 

While  this  reaction  indicates  support 
for  the  proposal,  there  was  considerable 
diversity  among  the  supporters.  Not 
every  favorable  comment  agreed  with 
all  aspects  of  the  proposal.  For  example, 
opinion  was  about  equally  divided 
between  using  employees  versus  using 
average  annual  receipts  as  the  unit  of 
measure  for  the  size  standard.  Also 
while  most  commenters  endorsed 
raising  the  size  standards,  some  urged 
levels  even  higher  than  the  ones 
proposed.  Still  others,  while  responding 
favorably,  felt  that  some  of  the  nine 
industries  should  have  different  size 
standards  in  contrast  to  the  uniform 
approach  of  die  proposal.  While  almost 
all  commenters  favored  the  proposed 
h^her  size  standards,  one  commenter 
opMpsed  any  increase,  arguing  that  the 
present  size  standards  better  addressed 
the  needs  of  small  businesses  in  these 
industries. 

Response  to  Comments 

Employees  Versus  A  verage  Annual 
Receipts 

SBA  proposed  as  an  alternative  a  size 
standard  of  150  employees,  equivalent  to 
$14.5  million  in  receipts.  This  was 
intended  to  address  concerns  that  the 
provision  of  high  cost  equipment  is 
sometimes  combined  with  service 
requirements  within  a  given 
Government  contract.  An  example  is 
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computer  systems  integration.  When  the 
provision  of  equipment  is  required  as 
part  of  a  computer  services  contract,  it 
makes  the  size  of  the  contract  larger 
than  it  would  be  had  the  services  alone 
been  required.  However,  in  many 
circumstances  the  service  provider  is 
merely  a  conduit  for  the  equipment  and 
not  its  manufacturer.  Thus  the  inclusion 
of  equipment  sales  in  a  number  of 
contracts  could  cause  a  firm  to  exceed 
the  size  standard,  though  its  actual  size 
had^net  increased.  A  firm  in  this 
situation  would  be  ineligible  for  future 
contracts  as  a  small  business  compared 
to  the  situation  had  services  alone  been 
required. 

Ten  commenters  favored  the  use  of  a 
receipts-based  size  standard.  On  the 
other  hand,  13  commenters  said  they 
preferred  employee-based  size 
standards,  citing  the  effect  on  firm  size 
as  described  in  the  proposed  rule,  of 
equipment  requirements  being  combined 
with  services. 

Other  commenters  preferred  a 
receipts-based  size  standard  because 
they  said  it  would  be  a  better  measure 
of  firm  size  and  eliminate  the  problem  of 
counting  the  number  of  employees.  For 
example,  a  Federal  agency  argued  that 
using  employees  to  measure  "a  small 
business  firm  would  not  be  a  true 
representation  of  the  real  size"  because 
of  the  problem  of  "transitioning 
employees  that  make  the  firms  appear 
larger  than  they  are."  Another 
commenter  argued  for  receipts  reasoning 
that  there  could  be  too  much  of  a 
discrepancy  in  terms  of  the  sales 
associated  with  two  firms  both  at  the 
150-employee  size  level. 

SBA's  position  is  that  receipts  is 
preferable  to  employees.  This  is 
consistent  with  the  established  pattern 
of  having  all  service  size  standards 
expressed  in  terms  of  receipts  (except 
SIC  code  8731,  Commercial  Physical  and 
Biological  Research). 

Also  there  has  not  been  sufficient 
evidence  by  commenters  that  large 
amounts  of  equipment  are  frequently 
being  required  as  part  of  computer 


service  contracts  to  render  a  receipts- 
based  size  standard  inappropriate. 
Nonetheless,  SBA  is  sensitive  to 
commenters'  concerns  on  this  issue  and 
is  interested  in  further  comments  as  to 
the  extent  of  this  practice.  Finally  on 
this  point,  if  a  contract  does  require  over 
half  the  value  of  the  contract  to  be  for 
equipment,  the  procuring  Agency  can 
treat  the  contract  as  a  manufacturing 
contract  subject  to  an  employee  size 
standard  between  500  to  1,000 
employees,  depending  on  the  type  of 
equipment.  Therefore,  SBA  is 
establishing  an  interim  final  computer 
services  size  standard  based  on 
receipts,  but  seeks  additional  comments 
on  the  advantages  and  disadvantages  of 
an  employee  versus  a  receipts-based 
size  standard. 

Selection  of  $14.5  Million  Size  Standard 

While  33  of  36  commenters  favored 
the  proposal  to  increase  the  size 
standards,  seven  urged  even  higher  size 
standards.  One  argued  for  $20  million, 
another  $25  million,  a  federal  agency 
advocated  300  employees,  and  four 
other  commenters  urged  500  employees, 
one  of  whom  reasoned  that  "complex 
procurements"  and  "current  industry 
and  economic  conditions"  dictated  this 
level  so  as  to  permit  firms  defined  as 
small  to  compete  with  "giant  aerospace 
corporations." 

As  explained  in  the  proposed  rule  (56 
FR  38368)  and  later  summarized  in  this 
interim  rule,  SBA  examined  the 
structure  of  these  industries  which 
indicated  the  need  for  higher  size 
standards.  The  five  factors  of  industry 
siruulure  examined  mdicated  ranges  of 
size  standards  that  should  be 
established  for  the  computer  service 
industries.  The  ranges  tended  to  fall 
between  $12  million  to  $17.5  million,  less 
than  the  levels  suggested  by  the 
commenters.  The  $14.5  million  standard 
was  believed  to  be  the  most  supportable 
size  standard  within  the  ranges 
indicated  by  industry  structure. 


Uniform  Size  Standard  for  Nine 
Computer  Industries 

Ten  commenters  urged  separate  size 
standards  for  each  computer  service 
industry.  Eight  of  them  specifically 
expressed  a  preference  for  the  following 
arrangement:  five  industries  at  $14.5 
million — Computer  Programming 
Services  (SIC  code  7371),  Computer 
Processing  and  Data  Preparatiort  and 
Processing  Services  (SIC  code  7374), 
Information  Retrieval  Services  (SIC 
code  7375),  Computer  Facilities 
Management  Services  (SIC  code  7376), 
and  Computer  Related  Services,  Not 
Elsewhere  Classified  (SIC  code  7379); 
the  four  other  industries  would  be  at  150 
employees — Prepackaged  Software  (SIC 
code  7372).  Computer  Integrated 
Systems  Design  (SIC  code  7373). 
Computer  Rental  and  Leasing  (SIC  code 
7377)  and  Computer  Maintenance  and 
Repair  (SIC  code  7378).  They  felt  that 
the  latter  four  industries  are  more  likely 
to  include  equipment  as  part  of  a 
contract  and  therefore  should  be 
expressed  in  employees. 

SBA's  position  is  that  the  same  size 
standard  should  be  used  for  all  nine 
computer  services  industries.  This  is 
because  contract  requirements  often 
include  activities  from  more  than  one 
SIC  and  because  computer  service  firms 
often  operate  in  more  than  one  SIC.  A 
uniform  size  standard  will  minimize 
classification  problems  in  identifying 
contracts  and  firms  with  SlCs. 

Selection  of  Size  Standard 

In  making  the  proposal,  SBA 
examined  the  structure  of  the  computer 
service  industries.  In  particular  five 
specific  industry  factors  were  evaluated: 
Degree  of  competition,  average  firm  size, 
start-up  costs,  firm  size  distribution,  and 
program  impact.  These  were 
summarized  in  a  table  in  the  August  13, 
1991  notice  of  proposed  rulemaking  (56 
FR  38368)  and  are  reproduced  below. 
SBA  concluded  that  these  factors 
indicated  the  need  for  higher  size 
standards. 


Table  1  .—Quantitative  Results  of  Factors 


Factor 


1  Competition  Pet  sales  t>y  firms  above  $25M  in  anrtual  sales.. 

2.  Average  ftn  Sae  m  annual  saies 

3.  Average  Sian-cost  in  assets  per  hrm  ir»  irxlustry 

4.  Distnbutioo  of  Receipts  by  firrns  below  $3  5M/$14.5M 

5.  Program  Impact  %  Federal  contracts  over  $0.5M/over  SIM.., 


Industry 


Comp. 
services 


59% 

S1.6M 

S1.4M 

20%/36% 

9.4%/4.3% 


Services 


30% 

S0.7M 

SO.SM 

43%/ei% 

&0%/3.4% 


Bus.  service 


29% 

SO.SM 

$0.2M 

49%/63% 

6.7%/3.0% 


•>' 
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Table  2.— Summation  of  Factors 


Factor 


Finding 


Iniplication 


Degree  of  competition  in  the  industry  as  measured 
by  the  percent  of  receipts  to  firms  of  $25.0  million 
or  more  in  naceipts. 

Average  firm  size  in  an  irxlustry  as  n>easured  in 
receipts. 

Start-up  costs  as  measured  t>y  average  capital  re- 
quirements per  firm  in  an  Industry. 

Distnixition  o(  receipts  by  size  In  an  Industry  as 
measured  by  ttie  percent  of  sales  t>y  firms  t>elow 
certain  size  thresholds. 

Program  impact  as  measured  t)y  tfie  proportion  of 
Federal  contracts  in  Industnes  that  exceed  SO.S 
million  and  S1.0  million  In  size. 


The  computer  service  industnes  are  dominated  t>y 
large  firms  to  a  much  greater  extent  ttian  either 
the  txisiness  service  irvlustries  or  the  service  irv 
dustries  in  tfie  "70"  Group  of  SIC  codes. 

Average  firm  size  in  the  computer  service  irvjustnes 
IS  twice  that  of  other  Ixismess  services  and  three 
times  that  of  all  services  in  tfie  "70s'  "  group. 

The  computer  service  irKlustnes  have  signiflcantty 
higher  capital  requirements  than  most  service  in- 
dustries. 

The  computer  service  industries  have  significantly 
lower  proportions  of  sales  by  firms  below  certain 
standardized  size  thresholds  ttian  most  service 
industnes. 

The  computer  service  irxjustries  ger>erally  have 
higtier  proportions  of  large  contracts  than  most 
service  irMlustnes. 


A  higher  size  standard  is  warranted  for  ttie  computer 
service  trxiustnes  than  for  most  service  vxtustnes. 


High  average  firm  size  suggests  that  a  relatively  high 
size  standard  is  warranted  tor  tf>e  computer  serv- 
ice IrxlustTies. 

High  start-up  of  costs  ir>dtcate.  In  isolation,  ttiat  the 
computer  service  irxlustnes  should  Iwve  relatively 
high  size  standards. 

A  low  proportion  of  receipts  among  smaller  firms 
suggests  the  need  for  a  higher  size  standard  for 
tfie  computer  services  industnes. 

High  contract  size  argues  for  a  relatively  high  size 
standard  for  the  computer  service  industnes 


:ribe 


As  described  in  the  proposed  rule,  a 
$14.5  million  size  standard  was 
proposed  for  a  number  of  reasons.  Table 
1  (above)  shows  that  all  of  the 
quantitative  indicators  point  to 
substantially  higher  values  in  computer 
services  as  compared  to  other  services. 

First,  average  firm  size  is  much  higher 
in  computer  services  than  in  comparable 
industries  and  indicates  a  size  standards 
range  of  between  $12  million  and  $17.5 
million.  Second,  start-up  costs  are  higher 
and  could  justify  a  range  of  between  $7 
million  and  $17.5  million.  Third, 
distribution  of  industry  sales  reveal  that 
29%  of  industry  sales  in  computer 
services  are  accounted  for  by  firms 
within  the  current  size  standards.  When 
contrasted  with  the  38%  of  sales  covered 
by  firms  in  business  services  or  for  all  of 
small  business  economy-wide,  this 
factor  as  well  points  to  a  higher  size 
standard.  A  size  standard  of  $17  million 
would  be  necessary  to  achieve  38% 
coverage  for  computer  services. 

Based  on  these  ranges  indicated  by 
the  factors,  a  substantial  increase  in  the 
present  $7  million  size  standard  and  a 


more  modest  increase  in  the  present 
$12.5  million  size  standard  were 
believed  necessary.  A  $14.5  million  size 
standard  was  proposed  for  all  of  the 
nine  computer  services  industries.  The 
proposed  alternative  size  standard  of 
150  employees,  intended  to  be 
equivalent  to  $14.5  million  in  sales,  was 
derived  from  the  Bureau  of  the  Census 
data  showing  sales  per  employee  for  the 
computer  services.  (After  evaluating 
further  comments,  should  SEA  decide  to 
adopt  an  employee-based  size  standard, 
then  the  $14.5  million  size  standard 
would  be  discontinued.) 

Compliance  With  Regulatory  Flexibility 
Act,  Executive  Orders  12291. 12612. 
12778,  and  the  Paperwork  Reduction 
Act. 

General 

SBA  considers  that  this  interim  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitites  for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601.  et  seq).  In 
addition,  this  rule  constitutes  a  major 
rule  for  the  purpose  of  Executive  Order 


12291.  Immediately  below  SBA  has  set 
forth  a  regulatory  impact  analysis. 

(1)  Description  of  Entities  to  Which  the 
Rule  Applies 

SBA  estimates  that  336  additional 
firms  out  of  a  total  of  33,000  firms  active 
in  the  computer  services  industries  will 
be  considered  small  as  a  result  of  this 
rule.  These  firms  will  become  eligible  to 
seek  assistance  offered  by  SBA's 
programs,  provided  they  meet  other 
program  requirements  for  assistance. 
The  new  size  standards  do  not  impose  a 
regulatory  burden  because  they  do  not 
regulate  or  control  business  behavior. 

(2)  Description  of  Potential  Benefits  of 
the  Rule 

Firms  which  would  be  newly 
considered  small  business  under  the 
interim  final  rule  would  be  eligible  for  a 
variety  of  business  development, 
financial  assistance  and  procurement, 
assistance  programs  offered  by  SBA. 
The  benefits  of  the  business 
development  program  help  a  small 
business  to  improve  its  competitiveness 
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in  the  market.  While  it  is  difficult  to 
precisely  quantify  the  benefits  of  this 
rule,  based  upon  previous  statistics, 
estimates  of  the  beneficial  effect  on 
SBA's  financial  and  procurement 
programs  can  be  made. 

During  the  1989  fiscal  year,  there  were 
a  total  of  123  guaranteed  business  loans 
totalling  $29.7  million  made  to  firms  in 
.the  computer  services  industries  under 
the  7(a)  Loan  Program.  Since  only 
aiightfy  more  than  1  percent  of  firms  in 
the  industry  will  become  newly  eligible 
under  the  proposed  $14.5  million  size 
standard,  proportionately  the  number  of 
business  loans  should  increase  by  about 
one  percent,  or  only  by  two  or  perhaps 
three  loans.  Based  on  the  average  loan 
amount  of  $241,000  to  firms  in  this 
industry,  approximately  $500,000  to 
$750,000  more  in  loans  may  be 
guaranteed  to  computer  service  firms  by 
SEA. 

A  greater  impact  is  anticipated  in  the 
Government  procurement  programs  set 
aside  for  small  business.  In  fiscal  year 
1989,  the  Federal  government  purdiased 
$4  billion  in  computer  services  of  which 
$1.2  billion  [31  percent)  was  from  snail 
business.  Data  derived  from  the  1987 
Census  of  Service  Industries  indicate 
that  firms  ranging  from  $7  miUion  to 
$14.5  million  in  gross  receipts  (the  area 
of  the  size  standard  increase)  account 
for  8  percent  of  computer  service  sales. 
If  the  newly  designated  «mall  firms  are 
as  successful  in  the  Federal  procurement 
market  as  they  are  in  the  industry  in 
general  they  would  be  awarded  8 
percent  of  $4  billion  in  Federal  computer 
contracts,  equal  to  about  $320  million  in 
additional  total  Federal  outlays  to  firms 
defined  as  small  by  the  SBA.  This  Tigare, 
while  significant  and  clearly  meriting 
the  classification  of  the  rule  as  a  major 
rule.  reqtlii86  some  additional 
clarification  for  proper  perspective. 

Probably  the  greatest  impact  of  these 
size  standards  increases  is  entirely 
passive;  it  involves  the  reclassification 
of  unrestricted  dollar  awards  from 
formerly  nonsmall  firms  to  newly 
defined  small  firms.  SBA  estimates  that 
8  percent  of  sales  revenues  in  the 
computer  services  industries  are 
generated  by  firms  that  would  be  newly 
considered  small  under  the  size 
standard  of  $14.5  million.  Since  75 
percent  of  Federal  contracting  for 
computer  services  is  presently 
unrestricted,  most  of  the  $320  million 
projected  impact  would  involve  a 
reclassification  of  awarded  unrestricted 
contract  dollars  from  nonsmall  to  small 
firms.  SBA  estimates  that  approximately 
two-thirds  of  the  $320  million  projected 
impact  (or  more  than  $200  million) 


would  involve  this  shift  with  perhaps  an 
additional  $100  million  increase  in  total 
set-aside  and  8(a)  contracting. 

(3)  Description  of  Potential  Costs  of  the 
Rule 

The  potential  costs  of  these  size 
standard  changes  are  expected  to  be 
minimal.  With  respect  to  SBA's  loan 
program,  its  lending  authority  is  fixed  by 
Congresa.  and  the  total  dollar  amounts 
loaned  or  guaranteed  cannot  exceed 
certain  statutory  hmits.  Once  these 
lending  limits  are  enacted,  no  additional 
costs  to  program  administration  are, 
therefore,  incurred  by  the  newly  eligible 
small  firms.  The  costs  on  Federal 
procurement  would  also  be  expected  to 
be  minimal  for  two  reasons:  First 
competition  between  two  or  more  small 
firms  must  exist  before  a  contract  may 
be  set  aside  for  small  business.  Second, 
set-asides  are  expected  to  be  awarded 
at  reasonable  prices.  If  competition  and 
reaonable  pricing  do  not  exist  on  the 
proposed  set-asides,  the  procuring 
agencies  are  expected  to  issue 
unrestricted  procurements.  Thus  losses 
in  the  form  of  increased  costs  1o  the 
Government  if  any,  are  not  expected  to 
be  significant.  In  addition,  the  new  size 
standards  are  not  expected  to  have 
significant  adverse  effects  on 
competition,  employment,  investment 
price,  productivity,  innovation,  or  oa^e 
ability  of  U.S.-based  businesses  to 
compete  with  foreign-based  businesses 
in  domestic  or  export  markets. 

The  competitive  effects  of  size 
standard  revisions  differ  from  those 
normally  associated  with  regulations 
affecting  key  economic  factors  such  as 
the  price  of  goods  and  services,  costs 
profits,  growth,  innovation,  mergers,  aad 
foreign  trade.  Size  standards  are  not 
anticipated  to  have  any  appreciable 
efiect  on  any  of  these  factors. 

(4)  Description  of  ttie  Potential  Net 
Benefit  to  the  Rules 

From  the  above  discussion,  SBA 
believes  that  because  the  potential 
costs  of  this  final  rule  are  minimal,  the 
potential  net  benefits  would  equally 
approximate  the  potential  benefits.  The 
impact  of  the  size  standard,  would,  if 
adopted,  be  concentrated  in  Federal 
procurement. 

(5)  Description  of  Reasons  Why  This 
Action  Is  Being  Taken  and  Objectives  of 
Rule 

SBA  has  provided  above  in  the 
supplementary  information  a  description 
of  the  reasons  why  this  action  is  being 
taken  and  a  statement  of  the  reasons  for 
and  objectives  of  this  final  rule. 


(6)  Legal  Basis  for  the  Final  Rule 

The  legal  basis  for  this  rule  is  aections 
3(a)  and  5(b)  of  the  Small  Business  Act 
15  U.S.C.  632(a),  634(b)(6).  637(a)  and 
6441c). 

(7)  Federal  Rules 

There  are  no  Federal  rules  iwhicJi 
duplicate,  overlap  or  conflict  with  this 
final  rule.  SBA  has  statutorily  been 
given  exclusive  jurisdiction  in 
establishing  size  standards. 

^8)  Kgnificant  Alternatives  to  Final  Rule 

The  changes  set  forth  in  this  rule  from 
(he  current  size  standard  attempt  to 
establish  the  most  appropriate  definition 
of  small  businesses  eligible  for  SBA's 
assistance  programs.  There  are  no 
significant  alternatives  to  defining  a 
small  business  other  than  developing  an 
alternative  size  standard.  These  were 
discussed  in  the  supplementary 
information  above  and  in  the  proposed 
rule. 

SBA  certifies  that  this  rule  will  not 
have  federalism  implications  warranting 
the  prepuvtion  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

SBA  certifies  that  this  rule  will  not 
add  any  new  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C..  diapter 
35. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  Is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

List  of  Sofajects  in  IS  can  Part  121 

Administrative  practice  and 
procedure,  Government  procurement 
Government  property.  Grant  programs — 
business,  In^vidnals  with  disabihties. 
Loan  programs — business.  Reporting 
and  recordkeeping  requirements.  Small 
business. 

Accordingly,  Part  121  of  13  CFR  is 
amended  as  follows: 

PART  121--(AMEN0ED] 

(1)  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a),  634(b)(6),  637(a) 
and  644(c) 

(2)  In  9  121.601,  in  the  table,  Major 
Group  73.  SIC  codes  7371  through  7379, 
are  revised  to  read  as  follows: 

9121.601    Standard  Industrtal 
ClassificatkNi  codes  and  siza  standards. 
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Size  Standards  by  SIC  Industry 


SIC(*=ne«^ 

SIC  code  in 

1987,  not  used 

in  1972) 


Description  (N.E.C.  =not  elsewhere  classified) 


S<ze 

star>dards  >r. 

numt)«r  of 

employee  or 

millions  ot 

dollars 


7371' 
7372 
7373 
7374 
7375 
7376 
7377 
7378 
7379 


Major  Group  73— Business  Services' 
•  •••••• 

Computer  Programming  Services $14.5 

Prepackaged  Software .-. 14  5 

Computer  Integrated  Systems  Design. 14  5 

Computer  Processing  and  Data  Preparation  and  Processing  Services 14  5 

Information  Retrieval  Services — 14  5 

Computer  Facilities  Management  Services _ — 14-5 

Computer  Rental  and  Leasing '■ 14-5 

Computer  Maintenance  and  Repair _.„ ~ • l^-S 

Computer  Related  Services,  N.E.C •; 14  5 


Dated:  April  30, 1992. 
Patricia  Saiki, 

Administrator,  U.S.  Small  Business 

Administration. 

|FR  Doc.  92-14396  Filed  6-22-92;  8:45  am] 

B4IXING  CODE  a02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  P»1 71 

(Airspace  Docket  No.  92-AWP-5] 

Change  to  Control  Zone  Hours;  MCAS 
Kaneohe,  HI 

agency:  Federal  Aviation 
Administration  [FAA],  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  changes  the  time 
of  operation  of  the  Marine  Corps  Air 
Station  (MCAS),  Kaneohe,  HI  Control 
Zone.  The  present  airspace  designation 
of  the  Control  Zone  indicates  a  24-hour 
per  day  operation.  The  Marine  Corps 
has  neither  the  assets  nor  the  manpower 
to  staff  the  tower  on  a  24-hour  per  day 
basis.  The  Control  Zone  hours  are 
therefore! amended  to  match  the  hours  of 
operation  of  the  MCAS  Kaneohe 
Aiirfield.  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times 
will  thereafter  be  continuously 
published  in  the  Pacific  Chart 
Supplement. 

EFFECTIVE  DATES:  0901  UTC  October  15. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  Enstad,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  AWP-530,  Federal 
Aviation  Administration.  P.O.  Box  92007 


WPC.  Los  Angeles  California  90009; 
telephone  (310)  297-0010. 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  §  71.171  of  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  changes  the  effective  hours 
of  the  Marine  Corps  Air  Station 
(MCAS),  Kaneohe,  HI  Control  Zone.  The 
MCAS  Kaneohe  Control  Zone  is 
currently  described  as  a  full-time  control 
zone.  Since  the  Marine  Corps  does  not 
have  the  assets  to  maintain  a  tower  24- 
hours  per  day,  they  are  adjusting  the 
control  zone  hours  to  match  the  times  of 
operation  of  the  MCAS  Kaneohe 
Airfield. 

I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  urtnecessary 
because  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  The 
airspace  designation  for  the  Control 
Zone,  as  amended,  will  be  published  in 
section  71.171  of  Handbook  7400.7, 
effective  November  1. 1991,  which  is 
incorporated  by  reference  in  14  CFR 
71.1. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Control  Zones. 
Incorporation  by  Reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS,  JET  ROITTES, 
AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.  0. 10854;  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [AMENDED] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  follows: 

Section  71.171  Designation 

•         *         *         *         • 

CZ  Kaneohe,  HI  [Revisedl 

Within  a  5-mile  radius  of  MCAS  Kaneohe 
(lat.  21'27'30"N..  long.  157'"46'30"W.).  This 
control  zone  is  effective  during  the  speciric 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  dales  and 
times  will  thereafter  be  continuously 
published  in  the  Paciric  Chart  Supplement. 
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Issued  in  Los  Angeles.  California,  on  June 
3. 1992. 

Rkfaaid  R.  Lien, 

Uana^r.  Air  Traffic  Division,  Western- 
Pacific  Region. 

PTI  Doc.  92-14695  Filed  8-22-92;  8:45  am) 
BHJJMQ  COOe  4«10-13-« 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Infant  Cushions  and  Pillows  Filled  With 
Foam,  Plastic  Beads  or  Other  Granular 
Material 

agency:  Consumer  Product  Safety 

Commission. 

ACnow;  Final  rule. 

SUMMMiv:  The  Comraisaicm  is  issoiztg  a 
rule  to  ban  infant  cushions  or  pillows 
filled  with  foam  plastic  beads  or  other 
granular  material.  The  rule  ie  issued 
under  the  authority  of  the  Federal 
Hazardous  Substances  Act  (FHSA). 
Existing  Commission  regulations  do  not 
specifically  address  the  risks  of  injury 
and  death  posed  by  this  product 
Alternatives  such  as  labeling  or 
performance  or  design  criteria  would 
not  adequately  reduce  the  risks  of  injury 
or  death  associated  with  the  infant 
cushions.  No  apphcable  voluntary 
standard  exists  or  is  under  deveiopment. 
Benefits  of  the  regulation  bear  a 
reasonable  relationship  to  the  costs,  and 
the  regulation  imposes  the  least 
burdensome  requirement  that  would 
prevent  or  adequately  reduce  the  risk  of 
injury. 

DATES:  The  rule  would  become  effective 
on  July  23. 1992,  and  will  apply  to  infant 
cushions  in  the  chain  of  distribution  on 
or  after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT 
Terri  Rogers,  Office  of  Enforcement  and 
Compliance,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0608. 
SUPPt^MENTARY  INFORMATION: 

A.  Background 

As  of  January  24, 1992,  the 
Commission  has  received  reports  of  37 
incidents  associated  with  the  use  of 
infant  cushions  or  pillows  filled  with 
foam  plastic^'^sads  or  other  granular 
material  (hereinafter  referred  to  as 
"infant  cushions").  Thirty-five  of  these 
incidents  were  fatal,  one  resulted  in 
brain  damage,  one  did  not  result  in 
injury.  (See  Reference  No.  14.) 

Certain  fundamental  elements  are 
common  to  these  infant  cushions  (also 
known,  among  other  names,  as  "baby 
bean  bag  pillows"  or  "bean  bag 


cushions").  Generally,  the  cushions  are 
constructed  of  a  flexible  fabric  cover 
that  encloses  a  loose  granular  material 
such  as  polystyrene  foam  beads  or 
pellets.  The  cushions  are  capable  di 
being  flattened  so  a  child  can  lie  prone 
on  the  cushions,  and  are  capable  of 
conforming  to  the  body  or  face  of  an 
infant.  They  are  intended  or  promoted 
for  use  by  children  under  one  year  of 
age.  They  may  vary  in  size,  fabric,  and 
other  aspects  of  construction.  (See 
Reference  No.  1.) 

Upon  learning  of  the  increasing 
number  of  incidents  apparently 
connected  with  this  product,  the 
Commission's  staff  worked  with  product 
manufacturers  to  have  them  recall  the 
infant  cushions  on  the  market.  In  March 
1990,  the  Commission  issued  a  warning 
to  the  public  that  infant  cushions  posed 
a  potential  suffocation  hazard  to  infants. 
By  the  end  of  April  1990,  eleven 
manufacturers  had  agreed  to  recall  their 
products  and  to  cease  future  production 
of  the  cushions.  The  Commission  found 
that  one  previously  identified 
manufactxuer  had  gone  out  of  business. 
Finally,  in  July  1990,  the  Commission 
identified  an  additional  manufacturer, 
not  previously  known,  that  also  agreed 
to  recall  its  product  and  cease 
production.  (See  Reference  No.  6.) 

The  recall  and  concurrent  publicity 
resulted  in  the  removal  of  Iheae 
cushions  from  the  market  and  informed 
many  consumers  of  the  risks  associated 
with  this  product.  However,  the 
Commission  is  concerned  that  future 
production  of  the  same  or  similar 
products  will  occur.  The  staff  has 
received  inquiries  concerning  future 
marketing  oJF  the  product.  Moreover,  the 
infant  cu^ons  have  a  simple  design 
and  are  easy  to  manufacture. 

Thus,  on  October  19, 1990,  the 
Commission  issued  an  advance  notice  of 
proposed  rulemaking  ("ANPR") 
announcing  the  Commission's  intent  to 
develop  a  rule  addressing  the  risk  of 
injury  and  death  associated  with  infant 
cushions.  55  PR  42202  (1990).  The  ANPR 
stated  that  one  possible  result  of  the 
proceeding  could  be  the  promulgation  of 
a  rule  banning  infant  cushions.  On  July 
16, 1991,  the  Commission  issued  a  notice 
of  proposed  rulemaking  proposing  to 
ban  infant  cushions.  56  FR  32352. 

B.  Statutory  Authority 

This  proceeding  is  conducted  pursuant 
to  the  Federal  Hazardous  Substances 
Act  ("•FHSA"),  15  U.S.C.  1261  et  seq. 
Section  2Cf)(l)(D)  of  the  FHSA  defmes 
"hazardous  substance"  to  include  any 
toy  or  other  article  intended  for  use  by 
children  which  the  Commission 
determines,  by  regulation,  presents  an 
electrical  mechanical,  -or  thermal 


hazard.  15  U.S.C.  1281(f)(1)(D).  An 
article  may  present  a  mechanical  hazard 
if  its  design  or  manufacture  presents  an 
imreasonable  risk  of  personal  injury  or 
illness  during  normal  use  or  when 
Bubje'cted  to  reasonably  foreseeable 
damage  or  abuse.  15  U.S.C.  12ei(s). 

Under  section  2(q)(l)(A)  of  the  FHSA, 
a  toy,  or  other  article  intended  for  use 
by  children,  which  is  or  contains  a 
hazardous  subslanoe  susceptible  to 
access  by  a  child  is  a  "t>anQed 
hazardous  substance."  15  U.S.C. 
1281(q)(l)(A). 

A  proceeding  to  promulgate  a 
regulation  determining  that  a  toy  or 
other  children's  article  presents  an 
electrical,  mechanical,  or  thermal 
hazard  is  governed  by  the  requirements 
set  forth  in  section  3(f)  through  3(i)  of 
the  FHSA.  15  U.S.C.  1262(e)(l)-(i).  As 
provided  in  section  3(f),  15  U.S.C. 
1262(f).  the  Commission  has  issued  an 
ANPR.  55  FR  42202.  After  considerirtg 
the  comments  submitted  in  response  to 
the  ANPR.  the  Commission  issued  a 
proposed  rule  along  with  a  preliminary 
regulatory  analysis  in  accordance  with 
section  3(h)  of  the  FHSA,  15  U.S.C. 
12B2(h).  56  FR  S2352.  The  Commission 
has  reviewed  the  comments  to  the 
proposed  rule  and  has  determined  to 
issue  a  final  rule.  It  is  publishing  the  text 
of  the  rule  along  with  a  final  regulatory 
analysis.  Id.  1282(i)(l).  The  Commission 
has  also  made  findings  required  by 
section  3(i)(2)  of  the  FHSA  concerning 
voluntary  standards,  the  relationship  of 
costs  and  benefits,  and  the  burden 
imposed  by  the  regulation.  Id.  1262(i)(2). 

CTheProduct 

The  Commission  believes  that  the 
essential  features  of  the  infant  cushions 
are  as  follows:  the  cushions:  (1)  Have  a 
flexible  fabric  '  covering;  (2)  are  loosely 
filled  with  a  granular  material  such  as. 
but  not  limited  to,  polystyrene  beads  or 
pellets;  (3)  are  easily  flattened  so  that  a 
child  can  Ue  prone  on  the  cushion;  (4) 
are  capable  of  conforming  to  the  body  or 
face  of  an  infant  and  (5)  are  intended  or 
promoted  for  use  by  children  under  one 
year  of  age.  The  final  rule  uses  these 
five  elements  as  the  basis  for  a 
definition  of  the  product.  (See  Reference 
No.  1.)  The  cushions  vary  in  size,  but 
generally  measure  approximately  23  to 
24  inches  long,  11  to  18  indies  wide,  and 
4  to  5  inches  thick.  The  thickness 
changes  with  use  of  the  cushion  because 


'  The  Commission  Is  defining  "fabric"  with 
reference  to  the  deflnition  of  that  term  in  Mdion  2(f] 
of  the  Flammable  Fabrics  Act;  "any  material  *  '  * 
woven,  knitted,  felled,  or  otheiwise  proditqed  Tjbwi 
or  in  combination  with  any  natural  or  sytitbetic 

fiber.  fUm.or*uh««HutBl*ie»efor ISUSXX 

llBMf). 


Fedwal  Regfater  /  Vol.  57.  No.  121  /  Tueaday.  June  23.  1992  /  Roles  and  Regulatjons         27913 


the  cushion  is  easily  depressed  as  the 
filling  materials  shift  (See  Reference 
Nos.  1  and  3.)  Some  cushions  have  had 
additional  features  such  as  a  cardboard 
stabilizer  board,  and  waist  and  crotch 
restraining  straps,  but  these  optional 
featuj%s  are  not  essential  to  a  definition 
of  the  product. 

The  promotional  literature  that 
accompanied  many  infant  cushions 
contains  pictures  and  descriptions  that 
suggest  uses  and  product 
characteristics.  The  Commission 
concluded  that  the  cushion  is  likely  to 
be  used  most  for  infants  less  than  six 
months  of  age.  From  birth  to  six  months, 
children  spend  most  of  their  time  lying 
down  or  sitting  supported  since  they 
cannot  yet  sit  unsupported,  crawl,  climb, 
stand,  or  walk.  For  children  in  this  age 
group,  the  cushion  is  likely  to  be  used  as 
a  mattress  on  which  to  sleep.  (See 
Reference  No.  5.)  Further  details 
concerning  the  product  can  be  found  in 
the  notice  of  proposed  rulemaking. 

Approximately  one  million  of  these 
cushions  were  manufactured  and  sold 
between  1985  and  1990.  Based  on  an 
average  use  of  six  months  per  child  in 
an  average  family  of  two  children,  total 
exposure  to  these  products  was  likely  to 
be  about  one  million  product  years  of 
intermittent  use.  The  cushions  ranged  in 
price  (retail]  from  $8  to  $40,  averaging 
$16.25.  (See  Reference  Nos.  3  and  11.) 

D.  Risks  of  Injury  and  Death 

This  proceeding  is  concerned  with 
unreasonable  risks  of  injury  and  death 
which  may  occur  when  a  child  is  placed 
on  an  infant  cushion.  The  Commission 
has  identified  37  incidents  involving 
these  cushions  since  September  of  1987. 
The  Commission  also  has  reports  of, 
three  additional  deaths  that  mgyhave 
involved  infant  cushions,  but  t|^ese 
incidents  are  unconfirmed.  Of  the  37 
incidents,  35  resulted  in  death,  one  in 
brain  damage,  and  one  (of  a  child  under 
the  cushion),  reported  as  a  near 
suffocation,  did  not  result  in  injury.  (See 
Reference  Nos.  10  and  14.)  The  actual 
number  of  incidents  involving  infant 
cushions  may  be  higher  than  37  as  infant 
cushions  may  also  have  been  involved 
in  unreported  incidents  in  which  the 
cause  was  identified  as  sudden  infant 
death  syndrome  ("SIDS")  with  no 
indication  that  an  infant  cushion  was 
involved. 

Of  the  37  reported  incidents,  all  but 
two  of  the  victims  were  less  than  four 
months  of  age.'  In  almost  all  of  the 


cases  where  the  infant's  position  could 
be  determined,  the  infant  was  in  a 
prone,  stomach  down,  position.  (See 
Reference  No.  5.)  Often  the  cushion  was 
used  on  a  bed,  crib,  or  bassinet.  Further 
details  omceming  the  incidents  may  be 
foimd  in  the  notice  of  proposed 
rulemaking. 

The  Commission  identified  the 
following  factors  that  may  be  involved 
in  deaths  and  injuries  associated  with 
infant  cushions.  (1)  Pediatricians  and 
other  medical  experts  have  traditionally 
cautioned  against  using  pillows  in  cribs 
or  beds  where  infants  sleep,  due  to 
possible  respiratory  obstruction.  Pillows 
can  increase  the  respiratory  resistance 
30  to  40  fold.  (2)  Wet  fabric  will  further 
increase  breathing  resistance.  A  pillow 
or  cushion  may  become  wet  because  an 
infant's  reflex  action  to  suffecation  is  to 
mouth  the  obstruction  and  infants  have 
a  tendency  to  drool.  (3)  As  many  as  30- 
50%  of  infants  three  months  of  age  or 
less  are  reported  to  be  unable  to  breathe 
through  their  mouths  if  their  nasal 
passages  are  obstructed.  (4) 
Hyperthermia  (overheating),  due  to 
excessive  clothing  or  bedding,  can 
increase  an  infant's  need  for  oxygen  and 
stimulate  rapid  breathing.  Decreased 
ability  for  evaporative  cooling  occurs 
when  a  prone  infant's  face  is  buried  in 
compressible  bedding.  (5)  Infants  lying 
prone  with  their  faces  in  soft, 
compressible  bedding  may  be 
susceptible  to  rebreathing,  which  occurs 
when  exhaled  carbon  dioxide  is  trapped 
around  the  infant's  face  displacing 
oxygen  and  causing  the  baby  to  breathe 
decreased  levels  of  oxygen.  (See 
Reference  Nos.  7  and  8.) 

In  most  of  the  35  fatal  cases  reported, 
the  deaths  associated  with  infant 
cushions  were  reported  as  being  due  to 
SIDS,  which  is  currently  considered  the 
most  common  cause  of  death  for  infants 
28  days  to  12  months  in  age.  SIDS  is  a 
diagnosis  by  exclusion,  generally 
defined  as  any  sudden  death  of  an 
infant  or  young  child  that  is  unexpected 
by  history  and  in  which  a  thorough 
autopsy  fails  to  identify  an  adequate 
cause  of  death.  An  autopsy  would  not 
differentiate  between  SIDS  and 
suffocation. 

A  diagnosis  of  SIDS  and  involvement 
of  an  infant  cushion  are  not  mutually 
exclusive.  Researchers  have  found  that 
in  many  cases  SIDS  victims  were 
recovering  from  respiratory  infections  or 
had  other  breathing  problems.  If  the 
respiratory  function  of  some  SIDS-prone 
infants  is  already  compromised,  any  - 


'  These  two  iacidenls  involved  older  infants  and 
were  somewhat  unusual.  The  oldest  victim,  who 
was  nine  months  old.  had  broken  collar  bones 
which  may  hava  inqfiaired  bis  movement  and 
contributed  to  his  death.  The  Coouniasioa  received 


one  report  of  an  incident,  not  resulting  in  infury.  in 
which  a  four  month  old  was  found  underneath  an 
infaat  coshton.  The  infant  had  been  in  the  crib  with 
the  cushioa.  but  aol  on  lop  of  the  cushion. 


additional  respiratory  effort  induced  by 
lying  prone  on  an  infant  cushion  could 
further  contribute  to  their  inability  to 
breathe  normally.  Some  researchers 
have  noted  an  association  between 
SIDS  and  the  prone  sleeping  position. 
(See  Reference  No.  4.) 

Two  pediatridans  recently  conducted 
medical  studies  that  examined  the 
possible  mechanism  for  infant 
sufTocation  on  infant  cushions.  The 
authors  found  that:  (1)  An  infant's  head 
movement  to  obtain  fresh  air  could  be 
restricted  by  the  pocket  formed  in  the 
soft  and  malleable  cushions;  (2)  this 
type  of  soft  and  malleable  bedding  can 
create  a  very  hazardous  environment 
due  to  low  levels  of  oxygen  and  high 
levels  of  carbon  dioxide,  for  an  infant  in 
a  face-down  position;  and  (3)  the  low 
oxygen  levels  could  become  lethal  if 
maintained  for  any  period  of  time  due  to 
the  infant's  rebreathing  of  trapped  air. 
(See  Reference  No.  12.) 

Based  on  its  analysis  of  all  of  the 
above  information,  the  Commission 
concludes  that  it  is  likely  that  infant 
cushions  were  a  significant  factor  in 
these  infant  deaths.  (See  Reference  No. 
8-) 

E.  Comments  on  the  Proposed  Rule 

The  Commission  received  two 
comments  in  response  to  the  proposed 
rule.  The  President  of  the  National 
Association  of  Pediatric  Nurse 
Associates  and  Practitioners  wrote  in 
support  of  the  Commission's  action  to 
ban  infant  cushions. 

The  other  conunenter,  an  attorney 
representing  one  of  the  manufacturers  of 
infant  cushions  in  litigation,  opposed  the 
ban.  He  criticized  the  studies  by  two 
pediatricians,  mentioned  above.  The 
commenter  did  not  criticize  particular 
aspects  of  the  Commission's  analysis 
and  rulemaking,  but  rather  focused  on 
the  pediatricians'  studies. 

This  comment  incorrectly  assumes 
that  the  Commission's  banning 
proceeding  is  based  on  the  medical 
studies  he  criticizes.  Long  before  the 
results  of  the  pediatricians'  studies  were 
published  on  June  27, 1991,  the 
Commission  had  worked  with 
manufacturers  to  obtain  the  recall  of 
infant  cushions  and  had  initiated  this 
rulemaking  proceeding  to  ban  the  future 
production  of  infant  cushions.  These 
studies  further  confirm  the 
Commission's  analysis  of  the  factors 
likely  involved  in  incidents  associated 
with  infant  cushions.  They  were  not 
however,  the  basis  for  the  Commission's 
action.  Furthermore,  the  staff  requested 
the  studies'  authors  to  respond  to  the 
commenter's  criticisms,  and  the 
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Commission  concurs  with  the  authors' 
responses.  (See  Reference  Nos.  17  &  18.) 

The  pediatricians  conducted  three 
studies.  The  first  study  tested  the 
softness  and  malleability  of  infant 
cushions  using  a  mannequin  of  an  infant 
head.  Tests  were  also  conducted  using 
crib  mattresses.  The  study  found  that 
placing  the  mannequin  head  on  the 
infant  cushions  and  moving  it  15  degrees 
to  the  side  created  pockets  of  3.3  inches 
to  4.4  inches  in  the  cushions.  No  pockets 
were  found  in  the  crib  mattresses.  The 
authors  found  that  head  turning 
deepened  the  pockets  and  the  turning 
movements  did  not  free  the  nose  and 
mouth- 

The  second  study  investigated 
rebreathing.  The  authors  breathed  into 
the  cushions  and  recorded  the  rise  in 
carbon  dioxide  and  fall  in  oxygen  levels. 
After  two  minutes,  they  found 
hyTpercarbic  (high  carbon  dioxide)  and 
hypoxic  (low  oxygen)  levels.  The  levels 
of  carbon  dioxide  were  such  that  they 
would  become  lethal  if  maintained  for 
iny  period  of  time. 

The  third  study  used  four  sedated 
rabbits  breathing  through  endotracheal 
tubes  which  were  positioned  so  that  the 
tube  was  against  the  cushions.  The 
authors  found  severe  hypercarbia  (high 
carbon  dioxide  blood  levels)  and 
hypoxemia  (low  oxygen  blood  levels) 
within  30  minutes.  The  rabbits  died 
within  71  minutes  to  252  minutes.  (See 
Reference  No.  12.) 

The  commenter  criticized  various 
aspects  of  these  studies.  His  primary 
criticisms  were  that:  (1)  The  authors  did 
not  account  for  the  ability  of  an  infant  to 
move  its  head  more  than  15  degrees  or 
for  the  effect  of  the  weight  of  the  entire 
body  rather  than  just  the  head;  (2)  the 
authors  used  a  foam  cushion  in  one  test 
and  the  blood/gas  study  results  were 
almost  identical  to  those  with  infant  -^ 
cushions:  and  (3)  the  authors  threw  out 
results  of  one  experiment  in  which  the 
cushion  slipped  off  the  tracheotomy  tube 
that  was  attached  to  one  of  the  rabbits. 
These  blood/gas  findings  were 
inconsistent  with  the  others.  The 
commenter  claims  that  the  pillow 
slipping  simulates  a  baby's  head 
movement.  (See  Reference  No.  17.) 

The  authors  have  responded  to  these 
criticisms  in  detail.  (See  Reference  No. 
17.)  Briefly  summarized,  they  state:  (1) 
,They  did  not  ignore  head  movement,  but 
the  infants  that  died  on  the  cushions 
were  in  fact  found  face  directly  down 
and,  in  most  cases,  with  the  nose  and 
mouth  encumbered.  The  weight  of  the 
baby  would  only  effect  the  depth  of  the 
pocket,  and  compression  of  the  beads 
could  actually  impede  the  dispersion  of 
carbon  dioxide.  Moreover,  several 
babies  were  found  with  only  their  heads 


on  the  cushions.  (2)  Other  soft  items 
could  be  dangerous  too,  but  the  focus  of 
the  study  was  infant  cushions  which  the 
authors  state  may  be  particularly 
dangerous  "because  they  look  so 
benign."  (3)  Slippage  of  the  cushion  did 
not  simulate  head  turning,  but  the  rabbit 
was  allowed  to  breathe  fresh  air  for 
over  30  minutes.  (See  Reference  Nos.  17 
&  18.)  The  commenters  specific 
criticisms  and  the  authors'  responses 
may  be  found  in  documents  in  the 
Secretary's  Office. 

F.  The  Final  Rule 

The  Commission  is  issuing  a  final  rule 
to  ban  infant  cushions.  Although  a 
voluntary  recall  has  removed  these 
products  from  the  market  for  the  present 
time,  the  Commission  is  concerned  that, 
in  the  absence  of  a  rule  banning  them, 
they  could  reappear  on  the  market. 

The  final  rule  will  ban  cushions  that 
(1)  have  a  flexible  fabric  covering;  (2) 
are  loosely  filled  with  a  graniifar 
material  such  as,  polystyrene  beads  or 
pellets;  (3)  are  easily  flattened  so  that  a 
child  can  lie  prone  on  the  cushion;  (4) 
are  capable  of  conforming  to  the  body  or 
face  of  an  infant;  and  (5)  are  intended  or 
promoted  for  use  by  children  under  one 
year  of  age. 

The  potential  benefits  and  costs  of  the 
ban  are  discussed  below  in  the  final 
regulatory  analysis.  The  analysis 
concludes  that  the  potential  costs  to 
businesses  are  expected  to  be  offset  by 
production  of  other  products  and  the 
potential  costs  to  consumers  are  likely 
to  be  offset  by  the  availability  of 
substitutes.  The  benefits  of  a  ban  are 
between  two  and  three  lives  saved 
annually,  assuming  a  production  level  of 
250,000.  (See  Reference  Nos.  11  and  15.) 

G.  Alternatives 

The  Commission  considered  whether 
alternatives  to  the  ban  might  reduce  the 
risks  of  injury  and  death  related  to 
infant  cushions.  One  alternative  is 
labeling  the  cushions.  The  Commission 
does  not  believe,  however,  that  any 
form  of  labeling  would  have  a 
significant  effect  in  preventing  the    • 
hazard  associated  with  infant  cushions. 

Some  cushions  on  the  market  had 
safety  labels  and  promotional  material 
warning  not  to  leave  a  child  unattended. 

However,  several  problems  were 
associated  with  these  safety  messages. 
Further,  the  Commission  does  not 
believe  that  even  labeling  that  more 
clearly  states  the  risk  of  these  infant 
cushions  would  effectively  avoid  or 
reduce  the  risk  to  infants.  First,  even  use 
in  accordance  with  a  label  may  not  be 
safe.  Fatalities  have  occurred  when  the 
caretaker  or  a  monitor  was  in  the  room 
with  the  child.  (See  Reference  No.  5.) 


Secondly,  the  Commission  is  concerned 
that  a  label  on  or  with  the  infant 
cushions  may  not  be  read  and/or 
followed  due  to  consumers'  familiarity 
with  the  same  or  a  similar  product,  and 
because  of  the  simplicity  of  the  product. 
Labeling  is  discussed  in  greater  detail  in 
the  notice  of  proposed  rulemaking. 

The  Commission  is  not  aware  of  any 
voluntary  standards  in  effect  or  under 
development  that  apply  to  this  product. 
The  Commission  is  aware  of  two  British 
standards  (developed  by  the  British 
Standards  Institute)  for  similar,  but  not 
identical,  products.  The  first  standard, 
BS  4578:1970  (adopted  by  the  British 
Standards  Institute  in  1970  and 
readopted  in  1985  without  changes)  is  a 
voluntary  standard  for  small  infant 
pillows.  The  standard  specifies 
requirements  for  hardness  (depth  of 
depression)  and  permeability  to  air.  It 
also  requires  that  any  pillow  which  is  to 
be  used  as  "a  pram-support  pillow,  or  in 
a  cot"  must  have  a  label  stating  that  it  is 
not.  recommended  that  very  young 
infants  lie  on  the  pillow.  Since  the 
standard  became  effective,  infant 
pillows  have  disappeared  from  the 
market  in  Great  Britain. 

The  second  standard,  BS  6595 
(adopted  by  the  British  Standards 
Institute  in  1984  and  by  the  British 
Parliament),  applies  to  "baby  nests," 
which  are  papoose-like  baby  carriers. 
This  is  a  mandatory  standard  that 
contains  permeability  requirements 
similar  to,  but  more  stringent  than,  those 
in  the  voluntary  standard  for  infant 
pillows.  (See  Reference  No.  9.) 

The  Commission  staff  believes  that  a 
standard  similar  to  these  British 
standards  would  not  adequately  reduce 
the  risk  of  injury  associated  with  infant 
cushions.  Because  other  factors  may  be 
involved  in  the  incidents  with  infant 
cushions,  it  is  unlikely  that  these 
standards,  as  currently  written,  would 
adequately  address  the  problem. 
Although  the  British  standards  identify 
product  properties  that  are  relevant  to 
this  issue  (permeability  of  the  product 
and  depth  of  depression  produced  by  an 
infant's  head),  problems  exist  in 
attempting  to  adapt  them  to  infant 
cushions.  For  example,  the  allowable 
depth  of  depression  measured  by  the 
standards  is  variable  and  is  related  to 
the  thickness  of  the  product  rather  than 
the  depth  that  would  significantly  affect 
an  infant's  breathing.  Also,  the  specified 
test  equipment  is  not  sensitive  enough  to 
measure  consistently  in  the  pressure 
range  necessary  to  evaluate  the 
permeability  of  the  cushions.  (See 
Reference  No.  13.) 

One  of  the  key  characteristics  of 
infant  cushions  is  their  ability  to 
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conform  to  an  tnfant'*  face  or  body.  At 
the  current  time,  the  Commission  cannot 
deHne  a  degree  of  conformity  that  would 
be  safe.  Thus,  the  Commission 
concludes  that  a  ban  of  infant  cushions, 
as  defined,  is  the  least  burdensome 
alternative  that  would  eliminate  or 
adequately  reduce  the  risk  of  injury. 

H.  Final  Refolatory  Analysis  " 

Introduction 

The  Commission  has  determined  to 
ban  infant  cushions.  Section  3(i)(l)  of 
the  FHSA  requires  the  Commission  to 
prepare  a  final  regulatory  analysis 
containing: 

(A)  A  description  of  the  potential  benefits 
and  potential  coeta  of  the  regulation, 
including  coats  and  benefit!  tiiat  cannot  be 
quantified  is  monetary  tenne.  and  the 
identifx^tion  of  tboae  likely  to  receive  the 
benefits  and  bear  the  coats. 

(B)  A  description  of  any  alternatives  to  the 
final  regulation  which  were  considered  by  the 
CommiMJon.  together  with  a  sununary 
description  of  their  potential  benefits  and 
costs  and  a  brief  explanation  of  the  reasons 
why  these  alternatives  were  not  chosen. 

(C)  A  SttOBnary  of  any  significant  issues 
raised  by  the  comments  submitted  during  the 
public  cooTDent  period  in  response  to  the 
preliminary  regulatory  analysis,  and  a 
summary  of  the  assessment  by  the 
Commission  of  such  issues. 

15  U.S.C  1291(i)(l).  The  foUowing 
discussion  addresses  these 
requirements.  (See  Reference  No.  15.) 

Potential  Costs  and  Benefits  of  the  Final 
Rule 


The  preliminary  regulatory  analysis 
discusses  the  potential  costs  and 
benefits  of  a  ban  on  infant  cushions.  55 
FR  42202.  In  this  final  regulatory 
analysis  the  Commission's  fmdings  are 
unchanged.  The  Conunission  conciudes 
that  overall  benefits  would  result  from  a 
ban  on  infant  cushions  as  a  result  of  the 
avoidance  of  future  infant  deaths.  Total 
annual  benefits  are  estimated  at  two  to 
three  deaths  averted,  assuming  an 
annual  production  of  250,000  infant 
cushions.  The  Commission  does  not 
ascribe  a  partictilar  monetary  value  to 
life.  However,  if  for  purposes  of 
analysis,  a  statistical  value  of  $2  million 
is  assigned  for  each  death,  the  estimated 
annual  benefit  associated  with  the 
avoidance  of  future  fatalities  would  be 
on  the  order  of  $5  million. 

The  potential  loss  to  consumer  utility 
would  be  offset  by  the  availability  of 
close  substitutes  in  the  same  price 
range.  Because  infant  cushions  are  not 
currently  produced,  costs  to  businesses 
would  be  limited  to  losses  due  to  idle 
production  resources.  These  resources 
may  be  easily  transferred  to  other 


product  Unes,  thus  offsetting  potential 
losses. 

Alternatives  Considered 

Two  alternatives  to  a  ban  were 
considered  and  rejected.  The  first  was  a 
labeling  program,  which  the  Commission 
determined  would  lack  sufficient 
effectiveness  (i.e.,  would  produce 
minimal  benefits).  The  second  option 
was  the  development  of  a  performance 
standard.  A  review  of  existing  national 
and  international  standards  identiHed 
no  current  standards  or  ongoing 
research  efforts  that  addressed  the 
rebreatbing  hazard  of  the  infant 
cushions.  Additionally,  no  outside 
comments  concerning  the  development 
of  a  performance  standard  were 
received.  Therefore,  the  Commission 
concluded  that  a  ban  wotild  be  the  most 
effective  and  least  costly  option 
available. 

Comments  to  Preliminary  Regulatory 
Analysis 

No  comments  addressing  the 
preliminary  regulatory  analysis  were 
received. 

I.  Regulatory  FlexibQity  Certification 

In  the  notice  of  proposed  rulemaking 
the  Commission  certified  that  the 
proposed  rule  would  not  result  in  a 
significant  adverse  impact  on  a 
substantial  number  of  small  firms  or 
entities.  This  is  because  no  infant 
cushions  are  currently  on  the  market.  No 
comments  were  received  related  to  the 
Commission's  regulatory  flexibility 
certification. 

).  Environmental  Considerations 

Commission  actions  ordinarily  have 
little  or  no  potential  to  affect  the  human 
environment  and  do  not  require  an 
environmental  assessment  or 
enviroimiental  impact  statement.  See  16 
CFR  1021.5.  As  stated  in  the  notice  of 
proposed  rulemaking,  the  Commission 
does  not  foresee  that  this  proposed  rule 
would  involve  any  unusual 
circumstances  that  might  alter  this 
assessment 

K.  Effective  Date 

The  rule  will  become  effective  July  23. 
1992  and  will  apply  to  infant  cushions  in 
the  chain  of  distribution  on  or  after  that 
date.  The  Commission  believes  that  this 
effective  date  is  appropriate  given  that 
all  12  manufacturers  of  existing  infant 
cushions  have  already  volimtarily 
withdrawn  the  cushions  from  the  chain 
of  distribution. 

Cooduskm 

For  the  reasons  given  above,  the 
Commission  concludes  that  the  infant 


cushions  described  in  the  rule  issued 
below  are  hazardous  substances,  under 
section  2(f)(lMD)  of  the  FHSA,  15  U-S.C 
1261(fKl)(D),  in  that  they  are  intended 
for  diildren  and  present  a  mechanical 
hazard.  Under  the  FHSA,  an  article 
presents  a  mechanical  hazard  if  during 
normal  use  or  reasonably  foreseeable 
damage  or  abuse  the  artida's  design  or 
manufacture  presents  an  unreasonable 
risk  of  injury  or  illness  due  to  any  of 
eight  specific  qtiaUties  of  the  article,  or 
"because  of  any  other  aspect  of  the 
article's  design  or  manufacture."  15 
U.S£.  1281(8).  The  Commission  fmds 
that  infant  cushions,  because  of  their 
softness  and  ability  to  conform  to  an 
infant's  face,  present  an  unreasonable 
risk  of  injury. 

In  accordance  with  section  3(i)(2)  of 
the  FHSA.  the  Commission  finds  that 
(1)  no  voluntary  standard  has  been 
adopted  or  implemented,  (2)  the  benefits 
of  the  regulation  stated  below  bear  a 
reasonable  relationship  to  its  costs,  and 
(3)  the  rule  is  the  least  burdensome 
alternative  that  will  adequately  reduce 
the  risk.  td.  1202(i)(2). 

List  of  Subjects  b  16  CFR  Part  150Q 

Consumer  protection.  Hazardous 
substances.  Imports,  Infants  and 
children.  Labeling,  Law  enforcement. 
Reporting  and  recordkeeping 
requirements,  and  Toys. 

"Therefore,  under  the  authority  of 
section  2(f),  (q)(l)(A).  and  (s)  and 
section  3(e)-(i)  of  the  Federal  Hazardous 
Substances  Act  15  U.S.C.  1261(f), 
(q)(l)(A),  and  (s).  1282(e)-{i),  the 
Commission  amends  chapter  D  of  title  16 
of  the  Code  of  Federal  Regulations  as 
follows: 

PARTI  500— HAZARDOUS 
SUBSTAMCES  AND  ARTICLES; ' 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  for  part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1281-1276 

2.  Section  1500.18  is  amended  to  add  a 
new  paragraph  (a)(16)  to  read  as 
follows: 

§1500.18    Banned  toys  and  otttar  ttanned 
articles  Intended  for  use  by  chHdran. 

(a)  •  *  * 

(16)(i)  Any  article  known  as  an  "infant 
cushion"  or  "infant  pillow,"  and  any 
other  similar  article,  which  has  all  of  the 
following  characteristics: 

(A)  Has  a  flexible  fabric  covering.  The 
term  fabric  includes  those  materials 
covered  by  the  definition  of  "fabric"  in 
section  2(f]  of  the  Flammable  Fabrics 
Act.  15  U.S.C.  1191(f). 
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(B)  Is  loosely  filled  with  a  granular 
material,  including  but  not  limited  to. 

'polystyrene  beads  or  pellets. 

(C)  Is  easily  flattened. 

(D)  Is  capable  of  conforming  to  the 
body  or  face  of  an  infant. 

(E)  Is  intended  or  promoted  for  use  by 
children  under  one  year  of  age. 

(ii)  Findings — (A)  General.  In  order  to 
issue  a  rule  under  section  2{q)(l)  of  the 
Federal  Hazardous  Substance  Act 
(FHSA),  15  U.S.C.  1261(q)(l).  classifying 
a  substance  or  article  as  a  banned 
hazardous  substance,  the  FHSA  requires 
the  Commission  to  make  certain  findings 
and  to  include  these  findings  in  the 
regulation.  These  findings  are  discussed 
in  paragraphs  (a)(16Kii)  (B)  through  (D) 
of  this  section. 

(B)  Voluntary  standard.  No  findings 
concerning  compliance  with  or 
adequacy  of  a  voluntary  standard  are 
necessary  since  no  voluntary  standard 
addressing  infant  cushions  has  been 
adopted  or  implemented. 

(C)  Relationship  of  benefits  to  costs. 
The  Commission  estimates  that  the 
removal  of  infant  cushions  from  the 
market  will  result  in  total  annual 
benefits  of  approximately  five  million 
dollars.  The  potential  costs  to 
businesses  are  expected  to  be  offset  by 
production  of  other  products,  and  the 
potential  costs  to  consumers  are  likely 
to  be  offset  by  the  availability  of 
substitutes  for  a  comparable  price. 

(D)  Least  burdensome  requirement. 
The  Commission  considered  labeling 
and  a  design  or  performance  standard 
as  alternatives  to  the  ban.  The 
Commission  does  not  believe  that  any 
form  of  labeling  would  have  a 
significant  effect  in  preventing  the 
hazard  associated  with  infant  cushions. 
The  Commission  also  concluded  that  no 
feasible  standard  exists  that  would 
address  the  hazard.  Thus,  the 
Commission  determined  that  a  ban  of 
infant  cushions  is  the  least  burdensome 
alternative  that  would  prevent  or 
adequately  reduce  the  risk  of  injury. 
•        *        *        •        • 

Dated;  June  15. 1992. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commission. 

Appendix — Reference  Documents 

(This  appendix  will  not  appear  in  the  Code  of 
Federal  Regulations.) 

The  following  documents  contain 
information  relevant  to  this  rulemaking 
proceeding  and  are  available  for  inspection 
at  the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commissioa  Room  420.  5401 
Westbard  Avenue,  Bethesda.  Maryland: 

1.  Memorandum  from  Margaret  Neily. 
ESME.  to  Frank  Brauer.  EXPB,  dated  June  19. 
1990,  entitled  Suggested  Definition  of  Infant 
Bean  Bag  Cushion/ Pillows. 


2.  Memorandum  from  James  Eisele.  EPHA, 
to  Frank  E.  Bfauer.  EXPB,  dated  August  17. 
1990,  entitled  "Bean  Bag"  and  Other  Pillow 
Incidents  Reported. 

3.  Memorandum  from  William  W.  Zamula, 
ECSS  and  Anthony  C.  Human,  ECPA.  to 
Frank  E.  Brauer,  EXPB,  dated  July  19, 1990, 
entitled  Infant  Pillows. 

4.  Memorandum  from  Sharee  Pepper. 
HSPS.  to  Frank  Brauer,  Project  Manager.  PSA 
Team,  dated  June  29, 1990.  entitled  PSA 
Request  No.  5355. 

5.  Memorandum  from  Shelley  Waters 
Deppa.  EPHF,  to  Frank  E.  Brauer.  EX-PM, 
dated  July  9, 1990.  entitled  Infant  Bean  Bag 
Cushion. 

6.  CPSC  Press  Releases  No.  90-42,  dated 
March  6, 1990;  Nos.  90-73,  90-74.  90-77 
through  90-81,  dated  April  19. 1990;  Nos.  90- 
83  through  90-89,  90-«),  dated  April  30, 1990; 
and  No.  90-127.  dated  July  17, 1990. 

7.  Memorandum  from  Frank  E.  Brauer  and 
Cathy  Downs.  EXPB,  to  the  Commission, 
dated  July  20, 1990,  entitled  Infant  Cushions/ 
Pillows:  Recommendation. 

8.  Memorandum  from  Sharee  Pepper, 
HSPS.  to  Frank  Brauer  and  Cathy  Downs, 
EXPB,  dated  July  31, 1990,  entitled  Infant 
suffocation  and  bean  bag  pillows. 

9.  Memorandum  from  Margaret  Neily, 
ESME.  to  Frank  E.  Brauer,  EXPB,  dated 
August  15, 1990.  entitled  Summary  of  British 
Standards  Related  to  Infant  Bean  Bag 
Hazards. 

10.  Memorandum  from  Rot)€rt  E.  Frye, 
Director.  EPHA.  to  Marilyn  Wind,  HSPS. 
dated  January  24, 1991.  entitled  Infant 
Cushion  Related  Incidents  Reported  to  CPSC. 

11.  Memorandum  from  Mary  F.  Donaldson. 
ECSS.  to  Marilyn  Wind,  Director,  HSPS, 
dated  January  31. 1991.  entitled  Economic 
Analysis  of  Proposed  Ban  on  Infant  Cushions. 

12.  Memorandum  from  Sharee  Pepper, 
Ph.D.,  Physiologist,  HSPS,  to  Marilyn  L. 
Wind.  Ph.D.,  Project  Manager,  HSPS,  dated 
April  24, 1991,  entitled  Literature  Review 
Update  for  Infant  Bean  Bag  Cushions. 

13.  Memorandum  from  Margaret  L  Neily, 
ESME,  to  Marilyn  L.  Wind,  Director.  HSPS. 
dated  March  26, 1991,  entitled  Technical 
Feasibility  of  Developing  a  Standard  for 
Infant  Cushions  and  Adequacy  of  Existing 
Standards — Update. 

14.  Memorandiim  from  Debbie  Tinsworth, 
EPHA,  to  Marilyn  G.  Wind,  Ph.D.,  Project 
Manager,  HSPS,  dated  January  24. 1992. 
entitled  Deaths  Associated  with  Infant 
Cushions. 

15.  Memorandum  from  Mary  F.  Donaldson, 
ECSS,  to  Marilyn  Wind,  Project  Manager, 
HSPS.  dated  January  9, 1992,  entitled  Final 
Regulatory  Analysis  and  Final  Regulatory 
Flexibility  Analysis  of  Infant  Cushions  Final 
Rule. 

16.  Briefing  Memorandum  from  Marilyn  L. 
Wind,  Ph.D..  Directorate  for  Health  Sciences, 
to  the  Commission,  dated  May  14, 1992, 
entitled  Final  Rule  on  Infant  Cushions  and 
Pillows  Filled  with  Foam  Plastic  Beads  or 
Other  Granular  Material. 

17.  Letter  from  James  S.  Kemp,  M.D.  to 
Marilyn  Wind,  dated  November  25, 1991. 

18.  Memorandum  from  Marilyn  Wind  to  the 
Commission,  dated  January  31, 1992.  entitled 


Response  to  Comments  on  Infant  Cushion 
NPR. 
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16  CFR  Part  1700 

Requiremente  for  Child-Resistant 
Packaging;  ibuprofen  Preparations 

aqency:  Consumer  Product  Safety 

Commission. 

action:  Final  rule. 


summary:  Under  the  Poison  Prevention 
Packaging  Act  of  1970,  the  Commissio^i 
issues  a  rule  requiring  child-resistant 
packaging  for  oral  ibuprofen 
preparations  containing  one  gram  (l.WU 
mg)  or  more  of  ibuprofen  in  a  single 
package.  These  requirements  are  issued 
because  the  Commission  determined 
that  child-resistant  packaging  is 
required  to  protect  children  under  fivei 
years  of  age  from  serious  personal  injury 
and  serious  illness  resulting  from 
ingesting  such  substances. 
DATES:  The  rule  is  effective  December 
21, 1992,  and  applies  to  ibuprofen 
preparations  packaged  on  or  after  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Bogumill,  Division  of 

Regulatory  Management,  Office  of 

Compliance  and  .Enforcement.  Consumer 

Product  Safety  Commission. 

Washington.  DC  20207.  telephone  (301) 

504-0400. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Poison  Prevention  Packaging  Act 
of  1970  (PPPA).  15  U.S.C.  1471-1478. 
authorizes  the  Commission  to  establish 
standards  for  the  "special  packaging"  of 
any  household  substance  if  (1)  the 
degree  or  nature  of  the  hazard  to 
children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious  personal 
injury  or  serious  illness  resulting  from 
handling,  using,  or  ingesting  such 
substance  and  (2)  the  special  packaging 
is  technically  feasible,  practicable,  and 
appropriate  for  such  substance.  Special 
packaging,  also  referred  to  as  "child- 
resistant  packaging."  is  defined  as 
packaging  that  is  (1)  designed  or 
constructed  to  be  significantly  difficult 
for  children  under  five  years  of  age  to 
open  or  obtain  a  toxic  or  harmful 
amount  of  the  substance  contained 
therein  within  a  reasonable  time  and  (2) 
not  difficult  for  normal  adults  to  use 
properly.  (It  does  not  mean,  however, 
packaging  which  all  such  children 


Federal  Renter  /  Vol.  57,  No.  121  /  Tuesday.  Jiine  23.  1992  /  Rules  and  Regulations         27917 


cannot  open,  or  obtain  a  toxic  or 
harmful  amount  from,  within  a 
reasonable  time.)  Under  the  PPPA, 
effectiveness  standards  have  been 
established  for  special  packaging  (16 
CFR  1700.15),  as  has  a  procedure  for 
«valuating  the  effectiveness  (9  1700.20). 
Regulations  have  been  issued  requiring 
special  packaging  for  a  number  of 
household  products  (§  1700.14). 

The  Commission  administers  a 
regulation  issued  under  the  PPPA  that 
requires,  with  specified  exceptions,  that 
all  oral  human  prescription  drugs  be  in 
child-resistant  packaging.  Whether  a 
drug  is  required  to  be  issued  by 
prescription  is  determined  by  the  Food 
and  Drug  Administration.  When  the 
FDA  releases  a  drug  from  prescription 
requirements,  so  that  the  drug  can  be 
bought  over-the-counter  (OTC),  the  drug 
is  no  longer  subject  to  the  child-resistant 
packaging  requirement  that  applies  to 
prescription  drugs. 

Ibuprofen  is  a  nonsteroidal  anti- 
inflammatory and  analgesic  drug  used  to 
treat  such  wide-ranging  ailments  as 
arthritis,  menstrual  pain,  toothache, 
backache,  the  common  cold,  and  fever. 
Ibuprofen  was  first  introduced  as  a 
prescription  drug  in  the  1970's.  In  1984, 
the  FDA  approved  it  for  OTC  use  at 
lower  dosage  strengths.  Its  primary  uses 
as  an  oral  OTC  drug  are  for  temporary 
relief  of  minor  aches  and  pains,  relief  of 
menstrual  pain,  and  reduction  of  fever. 

In  1984,  5ie  Commission's  staff 
reviewed  toxicity  data  and  the  limited 
human  experience  data  that  were 
available  to  assess  whether  child- 
resistant  packaging  was  needed  for  OTC 
ibuprofen  products.  The  information 
available  at  that  time  indicated  that 
ibuprofen  was  not  involved  in  serious 
injury  to  young  children.  [8]  '  In 
addition,  the  two  major  manufacturers 
of  OTC  ibuprofen  formulations  were 
voluntarily  packaging  their  products  in 
child-resistant  containers.  Id  The  staff 
decided,  therefore,  not  to  recommend 
that  the  Commission  issue  a  special 
packaging  standard  for  ibuprofen  at  that 
time.  The  staff,  however,  continued  to 
monitor  ingestion  data  associated  with 
this  drug. 

Since  1984,  ibuprofen  gained 
popularity  as  an  alternative  analgesic  to 
aspirin  and  acetaminophen,  and  many 
additional  companies  are  now 
marketing  OTC  ibuprofen  products. 
Accidental  ingestions  of  ibuprofen  by 
young  children  have  also  increased,  and 
substantial  human  experience  data  are 
now  available  on  the  effects  of 
ibuprofen  ingestion  and  overdose.  A 


■  Numbers  In  brackets  indicate  ihe  number  of  a 
relevankdocument  as  listed  in  Appendix  1  to  this 
notice. 


review  of  these  data  by  the  staff 
indicates  that  exposure  of  young 
children  to  OTC  products  containing 
ibuprofen  may  present  a  risk  of  serious 
illness  to  young  children. 

Ibuprofen  sold  OTC  is  formulated  in 
tablets  containing  200  milligrams  (mg)  of 
ibuprofen  per  tablet.  Ibuprofen  is  also 
available  OTC  in  combination  with 
pseudoephedrine  (a  nasal 
decongestant).  This  combination  is  in 
tablet  form,  each  tablet  containing  200 
mg  of  ibuprofen.  The  recommended 
adult  dose  for  either  ibuprofen  product 
is  one  tablet  every  four  to  six  hours, 
with  the  maximum  daily  dose  not  to 
exceed  1,200  mg  per  24  hours.  The 
package  labels  on  both  products  state: 
"Do  not  give  this  product  to  children 
under  12  except  tmder  the  advice  and 
supervision  of  a  doctor." 

After  considering  the  toxicity  of 
ibuprofen,  and  its  availability  in  the 
home,  the  Commission  proposed  a  rule 
under  the  PPPA  to  require  special 
packaging  for  ibuprofen  preparations.  56 
FR  30355  (July  2, 1991). 

B.  Toxicity  Data  [1, 2] 

(Except  where  indicated  otherwise, 
the  statements  in  section  B  are  based  on 
reference  no.  1  in  appendix  1.)  The 
toxicity  of  ibuprofen  has  been 
demonstrated  in  animals  and  humans. 
Extrapolation  of  animal  data  to  humans 
indicates  that  the  lethal  dose  in  a  10- 
kilogram  (kg)  child  would  be  8,000  to 
16,000  mg  (800  to  1,600  mg/kg).  A  case 
reported  in  the  literature,  however, 
involved  a  16-month-old  child  who 
ingested  469  mg/kg  of  ibuprofen, 
vomited,  and  ^ied  from  pneumonia 
caused  by  aspiration  of  the  vomitus. 
This  amount  of  ibuprofen  is  equivalent 
to  4.690  mg  in  a  10-kg  child. 

Most  cases  )f  ibuprofen  overdosage 
result  either  in  no  symptoms  or  in  mild 
gastrointestinal  or  neurological 
symptoms.  The  most  common  adverse 
effects  observed  from  the  therapeutic 
use  of  ibuprofen  are  gastrointestinal  in 
nature,  including  abdominal  discomfort, 
nausea,  indigestion,  and  heartburn.  Less 
common  reactions  include  skin  rashes, 
headaches,  dizziness,  and  blurred 
vision.  Hepatic  toxicity  also  has  been 
documented.  Although  life-threatening 
toxicity  is  rare,  overdosage  has  resulted 
in  the  following  very  serious  conditions: 
coma,  seizures,  apnea  (transient 
cessation  of  breathing),  slowness  of 
heartbeat,  hypotension,  gastrointestinal 
bleeding,  liver  dysfunction,  and  acute 
kidney  function  failure. 

For  the  period  of  1978  through  1989, 
the  CPSC's  Children  and  Poisoning 
(CAP)  data  base  shows  164  ibuprofen 
ingestions  by  children  under  age  five 
that  were  treated  in  hospital  emergency 


rooms  participating  in  the  National 
Electronic  Injury  Surveillance  System 
(NEISS).  Of  the  164  cases,  66  were 
known  to  involve  OTC  products.  Eleven 
of  the  164  cases  resulted  in 
hospitalization.  Two  of  the 
hospitalizations  involved  OTC 
preparations. 

The  American  Association  of  Poison 
Control  Centers'  (AAPCC's)  National 
Data  Collection  System  (N'DCS)  shows  a 
total  t>f  approximately  39,900  ibuprofen 
ingestions  by  children  under  age  five 
that  were  reported  to  participating 
poison  centers  during  the  5-year  period 
of  1985  through  1989.  Of  the  39,900 
ingestions,  approximately  29,000 
involved  OTC  products.  Of  those  29.000 
cases,  there  were  89  that  AAPCC 
classified  as  having  significant 
symptoms,  10  of  which  were  life- 
threatening.  Information  is  not  available 
on  the  amounts  of^buprofen  ingested  in 
these  incidents. 

There  are  two  known  deaths  of 
children  under  age  5  associated  with 
ibuprofen.  One  case,  from  the  CPSC's 
Death  Certificate  File,  was  a  19-month- 
old  child  who  died  in  1982.  The 
immediate  cause  of  death  was  severe 
acidosis  and  heart  failure  due  to  an 
overdose  of  ibuprofen.  The  second 
death,  which  was  reported  in  the 
literature,  involved  a  16-month-old  child 
who  ingested  469  mg/kg  ibuprofen.  This 
child  had  episodes  of  apnea  (transient 
breathing  cessation)  and  seizures  and 
developed  sepsis  and  pneumonia  related 
to  the  aspiration  of  vomitus.  The  child 
died  on  the  seventh  day  of 
hospitalization. 

Poisoning  episodes  reported  in  the 
literature  also  indicate  a  high  level  of 
exposure  of  young  children  to  ibuprofen 
preparations.  Since  the  OTC  marketing 
of  ibuprofen  and  the  increase  in 
popularity  and  usage  of  this  drug, 
several  studies  of  ibuprofen  overdosage 
in  children  have  been  reported.  Results 
of  these  studies  show  that  ibuprofen 
overdosage  appears  to  be  less  toxic  than 
overdosage  involving  other  common 
analgesics,  such  as  aspirin  and 
acetaminophen.  In  the  majority  of  cases, 
the  children  experience  either  no 
symptoms  or  only  mild  intoxication.  In 
some  cases,  however,  accidental 
ingestion  of  ibuprofen  has  resulted  in 
severe  and  life-threatening  effects,  as 
well  as  death. 

The  following  cases  are  examples  of 
the  serious  risk  and  the  severe  trauma  to 
young  children  that  can  occur  following 
ingestion  of  amounts  of  ibuprofen  that 
are  available  in  OTC  packages: 

1.  A  19-month-old  child,  weighing  12 
kg,  was  apneic  (transient  cessation  of 
breathing)  a  cyanotic  (blue  from  lack  of 
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oxygen)  after  ingesting  seven  to  ten  400- 
mg  tablets  (equivalent  to  fourteen  to 
twenty  200-mg  tablets  and  233  to  333 
mg/kg  of  ibuprofen).  The  child  was 
hospitalized  and  recovered  after 
intensive  medical  treatment. 

2.  A  child  (age  not  reported) 
developed  serious  symptoms  after 
allegedly  ingesting  1.600  to  4.800  mg  of 
ibuprofen.  The  symptoms  included 
pinpoint  pupils,  diminished  ton  of  the 
skeletal  muscles,  coma,  depressed 
reflexes,  hypotension,  rapid  heart 
action,  and  respiratory  depression. 

3.  A  2-year-old  child  became  seriously 
ill  (metabolic  acidosis)  after  ingesting 
forty  200-mg  tablets  of  ibuprofen  (8,000 
mg.  equivalent  to  667  mg/kg).  One  and 
one-half  hours  after  ingestion,  the  child 
was  responsive  only  to  pain  and  was 
flaccid  and  pale.  The  child  was  lavaged 
and  given  activated  charcoal  and 
intravenous  dextrose.  The  child  later 
developed  periods  of  breathing 
cessation,  but  eventually  recovered  after 
intensive  treatment  in  the  hospital. 

4.  A  15-month-old  child  developed 
metabolic  acidosis  after  ingesting  an 
estimated  560  mg/kg  of  ibuprofen.  The 
child  recovered  after  brief  intensive 
treatment  in  the  hospital. 

5.  A  5-year-old  child  developed 
seizures  after  ingesting  an  unknown 
amount  of  ibuprofen.  The  child 
recovered.  No  additional  information 
was  provided  on  this  case. 

C  Level  for  Regulation  [1] 

The  product  labels  for  OTC  ibuprofen 
preparations  caution  that  the  drug 
should  not  be  given  to  children  under 
age  12  unless  under  a  doctor's 
supervision.  Ibuprofen  in  prescription 
form  is  used,  however,  to  treat  juvenile 
arthritis  at  dosages  of  20  to  50  mg/kg/ 
day.  This  total  amount  is  much  lower 
than  the  dosages  recommended  for 
adults  and  lower  than  the  amounts 
involved  in  the  accidental  ingestion 
incidents  cited  above. 

The  guidelines  for  treatment  of 
ibuprofen  overdosage  in  children 
reported  in  the  literature  are  based  on 
the  correlation  of  the  amount  of 
ibuprofen  ini^ested  and  the  development 
of  toxicity  According  to  these 
guidelines,  ingestion  of  doses  greater 
than  400  mg/kg  can  result  in  serious 
toxicity.  [3]  (One  of  the  deaths  described 
above  occurred  after  the  child  ingested 
469  mg/kg  of  ibuprofen,  vomited,  and 
died  from  pneumonia  caused  by 
aspiration  of  the  vomitus)  These 
guidelines  also  recommend  that 
ibuprofen  ingestions  greater  than  200 
mg/kg  should  be  treated  at  a  health  care 
facility  and  monitored  for  potential 
serious  toxicity.  For  ingestions  of  100  to 
200  mg/kg  of  ibuprofen.  the  guidelines 


recommend  that  emesis  (vomiting)  be 
induced  and  the  patient  monitored  at 
home  for  any  symptoms.  For  a  10-kg 
child,  100  mg/kg  is  equivalent  to  1,000 
mg  (1  gram),  or  five  200-mg  tablets. 
Because  ingestions  of  this  amount 
require  emesis.  an  emergency  room  visit 
may  be  necessary  if  syrup  of  ipecac  is 
not  available  in  the  home  to  induce 
vomiting. 

Based  on  these  guidelines  and  the 
toxicity  data  and  human  experience 
data  discussed  above,  the  Commission 
proposed  that  the  level  for  regulation  of 
ibuprofen  should  be  any  oral 
preparation  containing  one  gram  (1,000 
mg)  or  more  of  ibuprofen  in  a  single, 
package.  This  rule  requires  no  changes 
to  the  packaging  of  any  prescription  oral 
human  drug  containing  ibuprofen  that  is 
already  subject  to  a  special  packaging 
requirement  under  the  current  standard 
(16  CFR  1700.14(a)(10)). 

D.  Comments  on  the  Proposal  (11, 12] 

The  Commission  received  three 
comments  on  the  proposal.  The  National 
Association  of  Pediatric  Nurse 
Associates  &  Practitioners  [Ha],  and  a 
consiimer  who  Is  also  a  "professional 
Safety  Officer"  [lib],  supported  the 
proposal. 

The  third  commenter  also  supported 
the  proposed  rule  but  expressed  concern 
about  the  use  of  ingestion  data  from  the 
American  Association  of  Poison  Control 
Centers'  (AAPCC's)  National  Data 
Collection  System  (NDCS)  as  a  measure 
of  ibuprofen  toxicity,  and  about  the 
limitations  of  the  medical  case  reports. 

The  Commission  does  not  use  the 
number  of  ingestions  reported  to  NDCS 
as  a  measure  of  toxicity.  Information  on 
the  toxicity  in  animals,  symptoms 
reported,  severity  of  the  medical 
outcome  and  treatment  site  are  all 
considered  in  determining  toxicity.  JJ^^ 
sources  other  than  NDCS,  such  as  the 
National  Electronic  Injury  Surveillance 
System,  the  Food  and  Drug 
Administration's  Adverse  Reaction 
Reporting  System,  consumer  complaints, 
and  death  certificates,  also  are  used  by 
the  staff  to  assess  the  toxicity  of  a 
substance.The  Commission  also  does 
not  use  the  NDCS  data,  alone,  to 
determine  any  rate  of  ingestion,  as  this 
commenter  implied.  The  Commission's 
Directorate  for  Economic  Analysis 
calculates  rates  based  on  a  NEISS 
national  estimate  of  ingestions,  which  is 
a  statistically  valid  national  estimate. 
The  NDCS  data  referred  to  by  the 
commenter  is  not  a  statistically  valid 
sample. 

The  commenter  also  critiques  six 
pediatric  cases  that  were  described  in 
the  proposal  as  "examples  of  the  serious 
risk  and  severe  trauma  to  young 


children  that  can  occur  following 
ingestion  of  ibuprofen."  The  commenter 
points  out  that  two  of  the  examples, 
obtained  from  different  references  in  the 
literature,  were  actually  the  same  case. 
In  addition,  the  commenter  believes  that 
other  cases  are  poorly  documented  or  do 
not  contain  sufficient  facts  to  eliminate 
the  possibility  that  substances  other 
than  ibuprofen  were  ingested.  He  states 
further  that  ibuprofen  is  less  toxic  than 
aspirin  or  acetaminophen.  The 
commenter,  however,  concurs  with  staff 
that  several  of  these  examples  probably 
involved  adverse  reactions  from 
ibuprofen  ingestion  and  supports  the 
proposed  rule. 

TTie  Commission  is  aware  of  the 
limitations  of  the  NDCS  data  and  the 
lack  of  complete  data  on  many  reported 
incidents.  Taken  as  a  whole,  however, 
the  available  data  clearly  estabHsh  that 
ibuprofen.  in  the  quantities  available  in 
the  home  in  OTC  preparations,  is 
capable  of  causing  serious  illness  or 
injury  in  children  who  ingest  the 
substance.  The  Commission  is  also 
aware  of  the  relative  toxicity  of 
ibuprofen  and  aspirin  or  acetaminophen. 
However,  it  is  not  necessary  to  show 
that  a  substance  is  as  toxic  as  other, 
previously-regulated  substances  in  order 
to  show  that  child-resistant  packaging  is 
needed  to  prevent  serious  injury  or 
illness  to  children.  Especially  significant 
in  this  regard  are  the  available  data  on 
animal  toxicity,  the  two  known  deaths 
of  children  due  to  ibuprofen  ingestion, 
and  the  89  ibuprofen  ingestion  cases 
over  a  5-year  jjeriod  that  were  classified 
by  AAPCC  as  involving  significant 
symptoms.  10  of  which  were  classified 
as  life-threatening.  See  the  discussion  in 
Section  B  of  this  notice. 

E.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

General 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA.  the 
Commission  is  required  by  section 
3(a)(2)  of  the  PPPA.  15  U.S.C.  1472(a)(2). 
to  find  that  the  special  packaging  is 
"technically  feasible,  practicable,  and 
appropriate." 

Some  manufacturers  of  OTC 
ibuprofen  products  are  currently  usmg 
child-resistant  packaging  and  have 
implemented  assembly  line  and  mass 
production  techniques  for  those 
products.  Child-resistant  packaging  is 
readily  available  at  low  cost  for  those 
manufacturers  currently  using 
conventional  packaging.  The 
manufacturers  of  child-resistant 
packaging  anticipate  no  problems 
supplying  the  OTC  ibuprofen  market.  In 
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most  cases,  manufacturers  can 
ineorporate  child-resistant  packaging 
into  existing  packaging  lines.  If  there  is 
a  problem  modifying  existing  equipment 
or  obtaining  new  equipment,  contract 
packers  can  be  used  in  the  interim  to 
package  ibuprofen  products. 

a.  Technical  Feasibility 

Based  on  the  fact  that  some  ibuprofen 
preparations  are  already  on  the  market 
in  child-resistant  packaging,  the 
Commission  concludes  that  special 
packaging  for  ibuprofen  is  technically 
feasible  because  there  are  package 
designs  that  meet  the  requirements  of  16 
CFR  1700.15(b)  that  are  suitable  for  use 
with  the  form  of  this  product. 

b.  Practicability 

Special  packaging  for  this  product 
seems  practicable  in  that  it  is  adaptable 
to  modem  mass  production  and 
assembly  line  techniques.  The 
Commission  anticipates  no  major  supply 
or  procurement  problems  for  the 
packagers  of  ibuprofen  preparations  or 
the  manufacturers  of  child-resistant 
closure  and  capping  equipment.  In 
addition,  there  should  be  no  serious 
problems  experienced  by  manufacturers 
of  the  products  in  incorporating  the 
child-resistant  packaging  features  into 
their  existing  packaging  lines. 

c.  Appropriateness.  Furthermore, 
special  packaging  is  appropriate  since  it 
is  available  in  forms  that  are  not 
detrimental  to  the  integrity  of  the 
substance  and  that  do  not  interfere  with 
its  storage  or  use. 

Accordingly,  the  Commission  fmds 
that  special  packaging  for  ibuprofen 
preparations  is  technically  feasible, 
practicable,  and  appropriate. 

F.  Economic  Information  |4] 

The  Market 

The  OTC  internal  analgesic  market 
centers  around  aspirin,  acetaminophen, 
and  ibuprofen.  OTC  ibuprofen 
preparations  are  advertised  primarily 
for  general  pain  and  relief  of  menstrual 
discomfort.  OTC  ibuprofen  preparations 
are  available  only  in  solid  form  and  only 
in  adult  dosages.  Aspirin  and 
acetaminophen  are  available  in  solid 
and  liquid  forms  and  in  both  adult  and 
child  dosages.  Aspirin  and 
acetaminophen  products  are  subject  to 
PPPA  special  packaging  standards, 
whereas  special  packaging  for  OTC 
ibuprofen  products  currently  is  at  the 
option  of  the  manufacturer. 

Sales  of  internal  analgesics  amounted 
to  $2.1  billion  in  1989,  with  sales  of 
ibuprofen  products  estimated  at  $448 
million,  representing  a  market  share  of 
21  percent.  Companies  that  manufacture 


OTC  ibuprofen  typically  have  a  broad 
pharmaceutical  product  line.  OTC 
ibuprofen  is  available  in  brand,  generic, 
and  private  label  preparations.  Five 
large  pharmaceutical  companies 
marketing  brand  name  products  account 
for  about  84  percent  of  the  ibuprofen 
market;  generic  and  private  label 
preparations  account  for  the  remaining 
16  percent.  The  Commission's  staff 
identified  28  generic  manufacturers  and 
distributors.  Advertising  expenditures 
among  the  brand  name  manufacturers 
were  an  estimated  $100  million  per  year 
during  1987  through  1989. 

Many  OTC  ibuprofen  preparations 
that  would  be  affected  by  the  rule  are 
currently  marketed  in  child-resistant 
packaging,  and  not  all  the  ibuprofen 
preparations  that  are  currently  available 
in  non-child-resistant  packaging  will  be 
required  to  be  in  child-resistant 
packaging  after  the  rule  becomes 
effective.  The  PPPA  allows  the 
manufacturers  of  a  nonprescription 
product  that  is  subject  to  a  special 
packaging  standard  to  market  one  size 
of  the  product  without  child-resistant 
packaging  if  they  also  market  the 
product  in  child-resistant  packaging  and 
if  the  product  is  labeled  conspicuously 
with  the  statement  "this  package  for 
households  without  young  children." 
However,  some  of  the  non-child- 
resistant  ibuprofen  packaging  now  on 
the  market  will  not  be  allowed  by  that 
exemption  because  they  are  marketed 
by  manufacturers  who  currently  produce 
either  more  than  one  non-child-resistant 
package  size  or  only  non-child-resistant 
packages. 

Effects  on  Consumers 

The  Commission's  Directorate  for 
Economic  Analysis  concludes  that  the 
likely  effect  on  consumers  of  a  child- 
resistant  packaging  standard  for  OTC 
ibuprofen  will  be  a  reduction  in  the 
number  of  accidental  ingestions  by 
children  under  age  five,  based  on 
reduced  exposure  to  the  drug  in  non- 
child-resistant  containers. 

From  1985  through  1989,  the  ibuprofen 
share  of  the  internal  analgesic  market 
increased  from  an  estimated  8.5  percent 
to  an  estimated  21  percent.  During  the 
same  period,  emergency  room  visits 
associated  with  ibuprofen  ingestions 
increased  from  an  estimated  695  to  an 
estimated  1,501.  There  are  no  data  on 
the  proportion  of  these  ingestions  that 
may  have  involved  child-resistant 
packages. 

OTC  ibuprofen  preparations  and  OTC 
aspirin  preparations  are  approved  for 
the  same  indications  and  are  available 
in  the  same  types  of  retail  outlets.  Based 
on  1989  injury  and  sales  data,  the  rate  of 
accidental  ingestions  per  million 


packages  for  ibuprofen  was  15.5,  which 
is  five  times  greater  than  the 
corresponding  rate  of  3.1  for  aspirin.  It  is 
likely  that  this  difference  is  due,  in  part, 
to  the  fact  that  aspirin  preparations  are 
subject  to  PPPA  special  packaging 
requirements  and  that  a  similar 
requirement  for  ibuprofen  preparations 
wil^reduc^  the  rate  of  ibuprofen 
ingestions:  If  the  current  rate  of 
ibuprofen  ingestions  were  reduced  to  the 
current  rate  of  aspirin  ingestions,  the 
staff  estimates  that  the  potential  savings 
to  consumers  would  be  about  $3  million 
per  year. 

Effects  on  Manufacturers 

As  noted  above,  the  PPPA  provides 
that  manufacturers  of  nonprescription 
products  subject  to  child-resistant 
packaging  requirements  can  market  one 
package  size  of  each  regulated  product 
in  labeled  non-child-resistant  packaging, 
provided  they  also  market  the  product  in 
child-resistant  packaging.  Therefore,  the 
special  packaging  requirement  for  OTC 
ibuprofen  preparations  will  not  have  a 
direct  economic  impact  on 
manufacturers  that  already  voluntarily 
use  child-resistant  packaging  and  that 
also  do  not  offer  more  than  one  size  of 
non-child-resistant  package  for  each 
regulated  product.  Manufacturers  that 
currently  use  child-resistant  packaging, 
but  offer  more  than  one  non-child- 
resistant  package  size,  will  incur  the 
cost  to  add  child-resistant  packaging  to 
some  portion  of  their  production. 
Manufacturers  that  currently  are  not 
using  child-resistant  packaging  will 
incur  the  additional  cost  of  child- 
resistant  packaging  for  all  except  one 
size  of  each  OTC  ibuprofen  product. 

The  staff  estimates  that  about  97 
million  packages  of  OTC  ibuprofen 
preparations  were  sold  in  1989,  with 
some  unknown  proportion  sold  in  child- 
resistant  packages.  The  incremental  cost 
of  child-resistant  closures  averages  one 
to  two  cents  per  package.  The 
Directorate  for  Economic  Analysis 
estimates  that  the  industry's  cost  to  add, 
child-resistant  closures  to  the  entire 
production  of  97  million  packages  would 
not  exceed  $1.2  million.  Because  of  the 
widespread  current  use  of  child- 
resistant  packaging,  this  cost  could  be 
substantially  less. 

A  special  packaging  regulation  for 
OTC  ibuprofen  preparations  will 
provide  equal  packaging  requirements 
for  all  OTC  internal  analgesics  with 
similar  therapeutic  indications.  This  will 
relieve  any  existing  competitive 
disadvantage  regarding  child-resistant 
packaging  for  OTC  aspirin  and 
acetaminophen  preparations. 
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G.  Effective  Date  [4] 

The  PPPA  provides  that,  except  for 
good  cause,  no  regulation  shall  take 
effect  sooner  than  180  days  or  later  than 
one  year  from  the  date  such  regulation  is 
issued.  Based  on  the  available 
information,  the  Commission  believes 
that  180  days  v^ll  provide  an  adequate 
period  of  time  for  manufacturers  to 
obtain  suitable  child-resistant  packaging 
and  incorporate  its  use  into  their 
packaging  lines.  Therefore,  the  special 
packaging  requirement  will  become 
effective  December  21, 1992  and  will 
apply  to  all  products  subject  to  the  rule 
that  are  packaged  on  or  after  that  da.te. 

H.  Regulatory  Flexibility  Act 
Certification  [13] 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354,  5  U.S.C. 
601  et  seq.)  generally  requires  the 
agency  to  prepare  proposed  and  final 
regulatory  flexibility  analyses 
describing  the  impact  of  the  rule  on 
small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agencies,  consistent  with  their 
objectives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to  the 
regulations.  Section  605  of  the  Act 
provides  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  if  the  head  of  an  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commissions  Directorate  for 
Economic  Analysis  prepared  a 
Regulatory  Flexibility  Act  Analysis  to 
examine  the  effect  of  the  proposed  rule 
on  small  entities.  The  findings  of  that 
analysis  are  repeated  below. 

The  staff  identified  28  generic 
manufacturers  and  distributors,  some 
portion  of  which  can  be  classified  as 
small  businesses.  These  generic 
companies  account  for  20%  of  the 
ibuprofen  preparations  market,  or  an 
estimated  20  million  packages  of  OTC 
ibuprofen  preparations.  The  estimated 
cost  to  add  child-resistant  packaging  to 
the  entire  generic  production  is  low.  In 
addition,  because  of  the  current 
widespread  availability  of  child- 
resistant  packaging  and  the  fact  that  one 
package  size  will  be  exempt  from  the 
proposed  rule,  it  appears  likely  that  the 
burden  on  any  one  manufacturer  will  be 
minimal. 

The  requirements  of  the  rule  have 
been  explained  previously.  There 
appear  to  be  no  reasonable  alternatives 


to  PPPA  requirements  for  ibuprofen 
preparations  containing  one  gram  (1,000 
mg)  or  more  of  ibuprofen  in  a  single 
package  that  would  adequately  reduce 
the  risk  of  serious  personal  illness  or 
serious  injury  to  children. 

For  the  reasons  mentioned  above,  the 
Consumer  Product  Safety  Commission 
concludes  that  the  rule  to  require  special 
packaging  for  ibuprofen  preparations 
containing  one  gram  (1.000  mg)  or  more 
of  ibuprofen  in  a  single  package  will  not 
have  any  significant  economic  effect  on 
a  substantial  number  of  small  entities. 

I,  Eovironmental  Coosideratioiu  [5] 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  assessed  the 
possible  environmental  effects 
associated  with  Poison  Prevention 
Packaging  Act  (PPPA)  packaging 
requirements  for  ibuprofen  preparations. 

The  Commission's  regulations,  at  16 
CFR  1021.5(c)(3).  state  that  rules 
requiring  special  packaging  for 
consumer  products  normally  have  little 
or  no  potential  for  affecting  the  human 
environment.  Analysis  of  the  impact  of 
this  rule  indicates  that  child-resistant 
packaging  requirements  for  these 
ibuprofen  products  will  have  no 
significant  effects  on  the  environment 
This  is  because  non-child-resistant 
package  inventories  will  be  depleted  by 
the  time  the  rule  becomes  effective  and 
will  not  need  to  be  disposed  of  in  bulk. 
The  rule  will  not  significantly  increase 
the  number  of  child-resistant  packages 
in  use;  in  any  event,  the  manufacture, 
use,  and  disposal  of  the  child-resistant 
packages  present  the  same  potential 
environmental  effects  as  do  the 
currently  used  non-child-resistant 
packages.  Therefore,  because  this  rule 
has  no  adverse  effect  on  the 
environment,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

|.  Conclusion 

The  Commission  considered  the 
information  described  above  concerning 
the  need  for  a  special  packaging 
standard  for  ibuprofen  preparations. 
The  Commission  also  considered: 

1.  The  reasonableness  of  such  a 
standard. 

2.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances, 

3.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA,  and 

4.  The  nature  and  use  of  ibuprofen. 


After  considering  all  of  the 
information  described  above,  the 
Commission  determines  that: 

1.  The  degree  or  nature  of  the  hazard 
tg  children  In  the  availability  of 
ibuprofen  preparations,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using,  or 
ingesting  ibuprofen  preparations 
containing  one  gram  (1.000  mg)  or  more 
of  the  drug  in  a  single  package  and: 

2.  A  special  packaging  standard  for 
such  substances  is  technically  feasible.; 
practicable,  and  appropriate. 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers^ 
Poison  prevention.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  1700.14  as 
follows: 

PART  1700-[AMENOEO] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L  91-601,  sees.  \-9.  84  Stat. 
1670-74, 15  U.S.C.  1471-76.  Sees.  1700.1  and 
1700 14  also  issoed  under  Pub.  L  92-573,  sec. 
30(a).  88  Slat.  1231, 15  U.S.C.  2079(a). 

2.  Section  1700.14  is  amended  by 
adding  new  paragraph  (a)(20);  and  the 
introductory  text  of  paragraph  (a)  is 
republished  without  change,  to  read  as 
follows: 

$1700.14    Sut>stanc«s  requiring  special 
padcagino. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason 
of  their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using,  or 
ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  substances: 
«        •        *        •        • 

(20)  Ibuprofen.  Ibuprofen  preparations 
for  human  use  in  a  dosage  form  intended 
for  oral  administration  and  containing 
one  gram  (1,000  mg)  or  more  of 
ibuprofen  in  a  single  package  shall  be 
packaged  in  accordance  with  the 
provisions  of  i  1700.15(a).  (b).  and  (c). 
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DatMk  hmt  12. 1992. 
Sady*  B.  Dona, 
Secntary.  Caaatuner  Product  Safety  ^ 

Commission. 

Appendix  1 — List  of  Referencm 

fThis  Appendix  will  not  be  printed  in  the 
Code  of  Federal  Regntations.) 

1.  Memorandion  from  CPSCs  Directorate 
for  Health  Sciences,  dated  November  7, 1989; 
on  toxicity  of  OTC  ibuprofen. 

2.  Memorardum  from  CPSCs  Directorsle 
for  H«s)th  Science*,  dated  November  15, 
1989,  eonteining  additional  information  on 
the  toxicity  of  OTC  ibuprofen. 

3.  HaiU  A.C.  Sawlinake.  S.C..  Conrad.  FU 
Wruk,  KM,  Kuhg,  K.W..  Dwelle,  T.L.  and 
Rumack,  B.C..  Ibuprofen  Overdose:  126 
Cases.  Ann  Emer  Med,  15:1308-1313, 1986. 

4.  Memorandum  from  CPSCs  Directorate 
for  Fxonomic  Anafysis.  dated  April  4, 1991, 
on  economic  effects  of  the  proposal. 

5.  Memorandum  from  CPSCs  Directorate 
for  Economic  Analysis,  dated  April  4, 1981. 
on  environmental  considerations. 

6.  Memorandum  from  CPSCs  Directorate 
for  Economic  Analysis,  dated  Apnl  15, 1991, 
on  impact  on  small  entities. 

7.  Memorandum  from  CPSCs  Directorate 
for  iieelth  Sciences,  dated  March  13, 1991, 
concerning  statutory  findings. 

8.  Memorandum  from  CPSCs  Directorate 
for  Health  Sciences,  dated  May  23. 1991.  with 
attached  brie&ng  package. 

.  9.  Memorandum  from  CPSCs  Directorate 
for  Health  Sciences,  dated  June  6, 1991,  with 
updated  ingestion  data. 

10.  Memorandum  from  CPSCs  Office  of  the 
General  Counsel,  dated  June  12. 1991,  with 
revised  page  6  of  the  draft  Federal  Register 
notice  incorporating  updated  ingestion  data. 

11.  Public  ccHnments  on  the  proposed  rule: 

a.  CP5^91-1 

b.  CPS-91-2 

c.  CPS-Sl-3 

12.  Memorandum  from  CPSCs  Directorate 
for  Health  Sciences,  dated  January  15, 1992, 
analyzing  the  public  comments. 

13.  Memorandum  from  CPSCs  Directorstle 
for  Economic  Analysis,  dated  February  18. 
1992.  containing  the  Final  Regulatory  j 
Flexibility  Analysis. 

14;  Memorandum  from  CPSCs  Directorate 
for  Health  Sciences,  dated  May  2a  1992,  with 
attached  briermg  package. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Contract  Market  Rule  Review 
Procedures 

agency:  Commodity  Futures  Trading 

Commission. 

ACTiONr  Finat  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
amending  Regudation  1.41  to  provide 


that  certain  routine  dtanges  in  contract 
mariiet  rules  oC  futures  or  option 
coDtracis  will  be  deemed  approved  by 
the  Commission,  pursuant  to  section 
5a(12)  a£  the  Commodity  Exchange  Act, 
10  days  after  receipt  by  the  Commission 
of  a  proposed  change  aieeting  specified 
standards.  SpecificaUy,  changes  in 
option  strike  price  bating  procedures, 
changes  in  the  last  trading  day  of  an 
option  contract  changes  in  option 
cabinet  trade  provisions,  changes  in 
option  serial  month  listing  procedures, 
changes  in  option  automatic  exercise 
provisions,  and  changes  in  the  fmancial 
requirements  for  delivery  facilities  or 
comparable  entities  will  be  deemed 
approved  by  the  Commission,  provided 
that  they  satisfy  conditions  set  forth  in 
the  amendments  now  being  adopted  by 
the  Commission.  As  with  existing 
Regulations  1.41(h)  through  1.41(n).  the 
Director  of  the  Division  of  Trading  and 
Markets  and  the  Dii^ctor  of  the  Division 
of  Economic  Analysis,  or  their 
respective  de}egees,  will  have  the 
authority  to  determine  whether 
particular  contract  market  submissions 
are  consistent  with  the  provisions  of 
these  amendments. 
EFFECTIVE  DATE:  July  23,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Shilts,  Supervisory 
Economist  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC  20581.  Telephone:  (202) 
254-7303. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  5a(12)  of  the  Commodity 
Exchange  Act  ("Acf).  7  U.S.C.  7a(12), 
provides  that  all  rules  '  of  a  contract 
market  which  relate  to  terms  and 
conditions  '  in  futures  or  option 


'  Commission  Regulation  t  41(a)(1)  defines  "rule" 
of  a  contract  msritet  sr  follows: 

Any  constitutioaat  provision,  article  of 
incorporation,  bylaw,  rale,  reflation.  resoliiUon. 
interpretation,  staled  poltcy.  or  instrumeat 
corresponding  thereto,  in  whatever  form  adopted, 
and  any  amendment  or  addition  thereto  or  repeal 
thereof.  m»Ar  or  issued  by  a  contract  market,  or  by 
the  govermng  board  of  tliereof  or  any  committee 
thereof. 

'  ComoussioD  Regulation  I.41(a|(2)  defines  "terms 
and  conditions"  as  follows: 

Any  defmition  of  the  trading  unit  or  the  .ipecific 
cominodMy  undeilyfng  a  contract  for  the  future 
delivery  tH  a  cammodtty  or  conunodity  optum 
contract.  specificaUon  of  setUement  or  delivery 
standards  and  procedures,  and  eslablislunent  of 
buyer*"  and  sellers'  rights  and  oWrgations  under  the 
contract.  Temu  and  conditioas  sliall  be  deemed  to 
include  provisHMM  reialiBg  to  the  folIowtn«t: 

(i)  Quality  or  quantity  staixlanis  for  a  commodiiy 
and  any  applicable  exemptions  or  discounts: 

fii)  Trading  hours,  trading  months  and  the  Hsting 
of  contracts; 

|h>)  MiniaiMB  awl  inaximaai  price  limits  aad  the 
eslablisliBcnt  oC  settlement  prices; 


contracts  traded  on  or  sub)cct  to  the 
rules  oi  such  a  contract  market  must  be 
submitted  to  the  Commission  for  its 
prior  approval.  The  Commission  has 
previously  recognized,  however,  that 
certain  routine  contract  market 
proposals  relating  to  terms  and 
cooiditions  do  not  usually  require 
substantive  review  and  therefore  may 
appropriately  merit  treatment  that  is 
different  from  that  which  is  normally 
afforded  contract  market  rule  changes 
(48  FR  49003,  October  24. 1983;  50  FR 
30135,  Y^  24, 1985;  and  56  FR  42683, 
August  29, 1901).  Thus,  the  Commission 
has  established  procedures  to  expedite 
the  implementation  of  such  rule  changes. 
See  Commission  Regulations  1.41(h) 
through  1.41(n). 

The  CoRHninioo  now  has  determined 
that  it  is  appropriate  to  adopt  similar 
expedited  approval  procedures  for 
additional  types  of  common  changes  in 
contract  terms  aad  conditions.  The 
Commission  has  identified  several 
categories  of  contract  market  rule 
amendments  which,  when  kept  within 
clearly  defined  bounds,  are  unlikely  to 
be  inconsistent  with  any  provision  of  the 
Act  or  the  Commission's  regulations. 
Expedited  implementation  of  such 
rowtizte,  non-controversial  rule  changes 
will  provide  exchanges  with  greater 
flexibility  in  coodiKting  their  operations. 
In  addition,  expanding  the  categories  of 
rule  changes  eligible  for  expedited 
procedures  would  allow  for  automatic 
approval  of  a  large  number  of  common 
rule  changes.  The  Commission  notes 
that  in  the  pas*  year,  nearly  one-fourth 
of  all  rule  changes  processed  by  the 
Commission's  Division  of  Economic 
Analysis  were  in  one  of  the  newly 
proposed  categories  listed  below  and 
therefore  would  have  been  eligible  for 
treatment  vnder  the  proposed  automatic 
approval  procedures. 

The  instant  amendments  apply  to  the 
following  categories  of  rule 
amendments;  (1)  Changes  in  option 
strike  price  hsting  procedures,  including 
changes  to  the  number  of  strike  prices 
initially  listed  and  maintained  thereafter 
as  well  as  changes  to  strike  price 
intervals;  (2)  changes  in  the  last  trading 
day  for  options;  (3)  changes  in  the 
"cabinet  trade"  amount  for  option 
transactions  in  which  both  sides 


(iv)  PositM*  Nmfts  and  position  reporting 
Tequii  eiikents. 

|vf  Detrvery  points  and  locational  price 
difTeienWdls: 

(vi)  Delivery  standards  and  procedures,  includhig 
alternatives  to  dehvery  and  applicable  penalties  or 
sanctions  for  failure  to  perform: 

(vii)  Seltlemeol  of  the  contract:  and 

(vlu)  Payment  or  coUeclioo  of  coonmodity  option 
premiums  or  narguift. 
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represent  closing  transactions;  (4) 
changes  in  option  seri3l  month  hsting 
procedures;  (5)  changes  in  option 
automatic  exercise  provisions;  and  (6) 
changes  in  exchanges'  financial 
standards  or  requirements  for  delivery 
facilities  or  comparable  entities.  Each  of 
these  items  is  discussed  in  greater  detail 
below. 

II.  Amendments  to  Regulation  1.41 

As  mentioned  above,  current 
Regulations  1.41(h)  through  1.41{n)  set 
forth  expedited  procedures  for  certain 
changes  in  contract  terms  and 
conditions  if  specified  conditions  are 
met.  New  paragraphs  (o)-(t)  of 
Regulation  1.41  provide  that  changes  of 
the  types  described  in  the  new 
categories  (l)-(6]  above  will  be  effective 
10  dpys  after  the  Commission  receives 
written  notice  of  the  change.'  unless  the 
Commission  notifies  the  contract  market 
within  the  10-day  period  that  the 
submission  does  not  comply  with  the 
relevant  provisions  of  those  paragraphs. 
In  the  event  of  such  notification,  the 
submission  will  become  subject  to  the 
usual  rule  review  procedures  of 
Regulation  1.41(b). 

Paragraph  (a).  New  paragraph  (o) 
applies  to  changes  in  strike  price  listing 
procedures  for  options  on  futures  and 
options  on  physicals.*  This  paragraph 
relates  to  changes  in  the  number  of 
strike  prices  listed  initially  and 
throughout  the  life  of  an  option  for  a 
specific  expiration  date  and  changes  to 
the  exchange's  specified  strike-price 
interval(s),  provided  that  the  amended 
strike  price  listing  rule  continues  to 
provide  for  procedures  that  are  specified 
and  automatic  and  do  not  apply  to 
existing  listed  strike  prices.  The  first 
condition  limits  exchange  discretion  to 
well-defined  bounds  that  are  consistent 
with  the  standards  for  strike  prices  set 
forth  in  the  recent  revisions  to  the 
Commission's  Guideline  No.  1  regarding 
terms  and  conditions  not  requiring  any 
analysis  or  justification  at  the  time  of 
designation  of  an  option  contract."  The 


^  The  10-day  lime  period  commences  upon  receipt 
of  the  wntten  notification  by  the  Commission  at  its 
Washington.  D.C..  heudquarters. 

*  An  option  on  a  physical  is  an  option  that  does 
not  include  a  provision  far  exercise  of  the  option 
into  a  futures  contact. 

>  Revised  Commission  Guideline  No.  1  (57  FR 
35ia  lanuary  30.  1992)  includes  an  "Option 
Designation  Checklist"  setting  forth  standards  for 
certain  option  terms  and  conditions  (including  strike 
pnce  listing  procedures  and  provisions  for  option 
expiration).  For  each  such  individual  term  or 
condition  of  the  proposed  option  that  complies  with 
such  standards,  the  exchange  must  only  state  the 
rule  number  or  other  identification  of  that  term  or 
condition  on  the  checklist.  No  further  analysis  or 
justirication  of  that  term  or  condition  is  required  in 
the  exchange's  designation  application. 


second  condition  limits  exchange 
discretion  so  that  listed  strike  prices 
where  traders  may  have  open  positions 
could  not  be  affected. 

The  Commission  reserves  the  right, 
however,  to  suspend  the  effectiveness  of 
a  change  submitted  under  this 
paragraph  and  to  take  review  of  the 
change  under  Regulation  1.41(b).  If  the 
Commission  takes  such  action,  it  will 
notify  the  contract  market  within  10 
days  after  receipt  by  the  Commission  of 
the  change.  Although  the  Commission 
does  not  anticipate  that  it  would  take 
such  action  often,  there  may  be 
instances  where  a  change  in  strike  price 
listing  procedures  could  raise  concerns 
under  the  Act  necessitating  review. 
Paragraph  (p).  New  paragraph  (p) 
establishes  a  similar  expedited 
procedure  for  changes  in  the  last  trading 
day  of  an  option  contract.  As  with 
changes  in  strike  price  listings  under 
Regulation  1.41{o),  such  changes  will  be 
deemed  approved  10  days  after  the 
Commission  receives  written 
notification  of  the  proposal,  provided 
certain  conditions  are  satisfied.  These 
conditions,  set  forth  below,  are 
consistent  with  the  standards  adopted 
by  the  Commission  in  revised  Guideline 
No.  1  regarding  option  terms  and 
conditions  for  which  no  analysis  or 
justification  is  required  at  the  time  of 
designation  (see  footnote  5  above). 

Specifically,  one  standard  for 
eligibility  for  expedited  treatment  under 
Regulation  1.41(p)  depends  upon  the 
tj-pe  of  option  contract  for  which  the  last 
trading  day  is  being  changed.  For  futures 
options  not  based  on  cash-settled 
futures  contracts,  the  option  must  expire 
not  less  than  one  business  day  before 
the  earlier  of  the  last  trading  day  or  first 
notice  day  of  the  underlying  futures 
contract.  For  futures  options  based  on 
cash-settled  futures  contracts,  the  option 
must  expire  no  later  than  the  last  trading 
day  of  the  underlying  futures  contract. 
For  options  on  physicals,  the  option 
must  expire  not  less  than  one  business 
day  before  the  earlier  of  the  last  trading 
day  or  first  notice  day  of  any  non-cash- 
settled  futures  contract  in  the  same  or  a 
related  commodity,  or  no  later  than  the 
last  trading  day  of  a  cash-settled  futures 
contract  in  the  same  or  a  related 
commodity.  A  second  standard,  which 
applies  to  all  options,  limits  exchange 
discretion  such  that  changes  to  an 
option's  last  trading  day  may  be  treated 
under  this  paragraph  only  if  the 
amended  rule  applies  to  newly  listed 
options  exclusively. 

If  the  Commission  determines  that  a 
change  submitted  pursuant  to  new 
paragraph  (p)  is  not  consistent  with  the 
requirements  of  the  paragraph,  the 


Commission  will  notify  the  contract 
market  of  the  inconsistency  within  10 
days.  Such  a  change  will  be  treated  as 
having  been  filed  pursuant  to 
Commission  Regulation  1.41(b). 

Paragraph  (qh  New  paragraph  (q)  of 
Regulation  1.41  provides  that  changes 
related  to  "cabinet  trade"  provisions  for 
options  on  futures  and  options  on 
physicals  contracts  may  be  approved 
under  expedited  procedures.  For 
purposes  of  this  proposed  paragraph,  a 
cabinet  trade  is  defined  as  an  option 
trade  that  represents  a  closing 
transaction  for  both  parties  to  the  trade 
and  which  is  specifically  identified  as 
such  in  the  contract  market's  rules. 

To  be  approved  under  this  paragraph, 
the  initial  specification  of  a  cabinet 
trade  rule  or  a  change  thereto  for  an 
option  contract  must  provide  that  the 
per-contract  value  (or  values)  of  the 
cabinet  trade,  typically  $1.00  per 
contract,  is  (are)  less  than  the  per- 
contract  value  associated  with  a  trade 
at  the  existing  minimum  premium 
fluctuation  specified  in  the  contract 
market's  rules  for  that  contract.  Based 
on  its  review  of  a  large  number  of 
cabinet  trade  provisions  submitted  by 
the  exchanges,  the  Commission  believes 
that  cabinet  trade  rules  meeting  this 
standard  do  not  raise  any  regulatory 
concerns  and  generally  would  not 
require  Commission  review. 

If  the  Commission  determines  that  a 
change  submitted  pursuant  to  new 
paragraph  (q)  is  not  consistent  with  the 
requirements  of  the  paragraph,  the 
Commission  will  notify  the  contract 
market  of  the  inconsistency  within  10 
days.  Such  a  change  will  be  treated  as 
having  been  filed  pursuant  to 
Commission  Regulation  1.41(b). 

Paragraph  (r).  New  paragraph  (r) 
establishes  an  expedited  procedure  for 
the  initial  specification  of  serial  option 
listing  procedures  of  a  futures  option 
contract.  Serial  options  arise  when    . 
exchanges  list  options  with  different 
expiration  dates  based  on  the  same 
underlying  futures  contract  month. 
Recognizing  this  and  for  purposes  of  this 
proposed  paragraph,  a  serial  option  is 
defined  as  an  option  contract  which  is 
based  on  the  same  futures  delivery 
month  but  which  expires  earlier  than  the 
option  contract  expiring  nearest  to  but 
before,  or  on,  the  last  trading  day  of  the 
underlying  futures  delivery  month.  Such 
changes  will  be  deemed  approved  10 
days  after  the  Commission  receives 
written  notification  of  the  proposal, 
provided  certain  conditions  set  forth 
below  are  satisfied. 

At  the  time  exchanges  first 
commenced  trading  in  futures  options, 
the  standard  practice  was  to  specify 
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rules  providing  for  one  option  contract 
to  be  based  on  a  particular  fntores 
delivery  month,  with  such  options 
expiring  either  during  the  futures 
delivery  month,  usually  for  options 
based  on  cash-settled  futures,  or  in  the 
month  immediately  prior  to  the  futures 
delivery  month  ("regular"  options).  After 
gaining  experience  with  trading  futures 
options,  several  exchanges  adopted 
rules  providing  that  more  than  one 
option  would  be  based  on  a  single 
futores  debvery  month.  Such  "seriaP 
options  which  expire  prior  to  the  regular 
option  are  based  on  the  same  futures 
debvery  month  as  the  regular  option. 
The  only  real  distinction  between  the 
regular  options  and  the  serial  options  is 
that,  si  opiifm  expiration,  serial  options 
have  s  k>nger  period  to  the  cessation  of 
trading  of  the  underlying  futures 
delivery  month.* 

The  Commisston  has  determined  that 
it  Is  appropriate  to  provide  for  an 
expedited  approval  procedure  for 
exchange  rule  proposals  dealing  with 
serial  o|>tion  hstiag  provisions.  This  is 
based  (»>the  fact  that  there  is  no 
fundamental  economic  difference 
between  serial  options  and  regular 
options  for  which  the  Commission  has 
approved  bating  procedures.  Farther,  in 
monitoring  serial  options,  the 
Commission  has  found  no  adverse 
effects  on  the  economic  functions  of  the 
option  markets  and  no  problems  have 
been  identified  that  would  warrant  a 
case~by-CBSC  review  of  each  such 
proposaL 

To  be  digible  for  treatment  under 
paragraph  (r),  all  rules  relating  to  serial 
option  Ustings  must  be  specified  and 
automatic  If  the  Commission 
determines  that  a  change  submitted 
pursuant  to  new  paragraph  (r)  is  not 
consistent  with  the  requirements  of  the 
paragraph,  the  Commission  will  notify 
the  contract  market  of  the  inconsistency 
within  10  days.  Such  a  change  will  be 
treated  as  having  been  Hied  pursuant  to 
Commission  Regulation  1.41(b). 

Paragraph  (s).  New  paragraph  (s)  of 
Regulation  1.41  provides  that  rules 
relating  to  the  initial  specification  of.  or 
changes  in.  automatic  exercise 
procedures  for  option  on  futures 
contracts  may  be  approved  under 


*  For  examine,  consider  a  futunt  contntct  which 
provides  for  delivery  in  March.  |une.  Septemfaer  and 
December.  Assume  that  an  option  based  on  that 
futures  contract  has  regular  month  expirations  in 
the  month  preceding;  the  nnderJying  futares  delivery 
month:  e^  the  option  baaed  on  the  March  future 
expires  in  Febrosry.  In  this  case,  an  cxampk  of  a 
serial  option  would  be  an  option  contraci  that 
expires  two  months  prior  to  the  underiying  futures 
contract  delivery  month:  e.g..  an  o|)tioti  expiring  in 
junuary  that  (hke  the  February  cxpiratioD  'regiilar" 
optionji  ia  based  on  ti>e  March  fatHSCS  delivery 
month.         1 


expedited  procedures.  To  be  eligible  for  , 
such  treatment,  such  rules  must  be 
specified  and  objective,  apply  to  only 
those  options  having  "in-the-money" 
strike  prices,  and  provide  an  opportunity 
for  the  option  holder  to  override  the 
automatic  exerdsc  provision. 

The  Commission  has  apprcrved 
various  automatic  exercise  rules  for  a 
number  of  exchanges'  option  contracts. 
Based  on  its  experience  in  monitoring 
automatic  exercise  provisions,  the 
Commission  believes  that  a  case-by- 
case  review  of  each  such  proposal  is  not 
necessary  if  the  fcwegoing  standards  are 
meL  Accordingly,  the  Conunission  has 
determined  that  changes  to  autonwtic    ■ 
exercise  rules  meeting  the  above 
standard  will  be  deemed  approved  10 
days  aftei  the  Commission  reviews 
written  notice  of  the  proposaL 

If  the  Commission  determines  that  a 
change  submitted  pursuant  to  new 
paragraph  (s)  Is  not  consistent  with  the 
requirements  oi  the  paragraph,  the 
Commission  will  notify  the  contract 
market  of  the  inconsisterwy  within  10 
days.  Such  a  change  wiU  be  treated  as 
having  been  filed  pursuant  to 
Commission  regulation  1.41(b). 

Paragraph  ft).  New  paragraph  (t) 
apphes  to  changes  bt  financial 
standards  or  financial  requirements  for 
exchange-designated  regular  debvery 
facilities  or  comparable  entities 
specified  for  futures  contracts  or  option 
on  physicals  contracts.  Such  rule 
submissions  meeting  the  standards 
listed  below  will  be  deemed  approved 
10  days  after  the  Commission  receives 
written  notice  of  the  proposal. 

Examples  of  changes  eligible  for 
treatment  under  this  paragraph  are 
revisions  to  the  insurance  or  bonding 
requirements  for  regular  grain 
warehouses  or  exchange-approved 
depositories  for  precious  metals,  as  well 
as  changes  to  minimum  capital 
requirements  for  exchange-specified 
agent  banks  or  delivery  firms.  To  be 
approved  under  this  paragraph,  the 
proposed  financial  standard  must  be 
specufied  in  the  exchange's  rules,  be 
objective,  apply  uniformly  to  all  existing 
and  potential  regular  facilities  and 
relate  exclusively  to  the  purpose  of 
ensuring  the  financial  integrity  of  such 
facilities.  In  addition,  the  exchange  must 
include  evidence  that  the  proposed 
standard  will  not  affect  the  abiUty  of 
any  currently  eligible  facility  to  be 
involved  in  futures  deliveries  and  also 
would  not  aHect  other  likely  entrants. 
For  example,  higher  standards  for 
insurance  or  increased  bonding 
requirements  for  regular  grain 
warehouses  must  not  exclude  any 
currently  regular  warehouses  or  other 


likely  candidates  from  regularity  status 
to  be  eligible  for  treatment  under  this 
paragraph. 

The  Commission,  based  on  its 
experience  in  reviewing  such  proposals, 
has  determined  that,  generally,  niles 
relating  to  financial  standards  or 
requirements  for  regular  delivery 
facilities  or  comparable  entities  have  no 
substantive  hnpact  on  the  terms  and 
conditioos  of  a  futures  contract  if  the 
foregong  standards  are  met.  Such  ndes 
ordinarily  do  not  raise  any  regulatory 
concerns  and  generally  should  not 
require  Commission  review.  Therefore, 
an  expedited  approval  procedure  is 
warranted  for  tlinese  types  of  rule  change 
proposals 

If  the  Commission  determines  that  a 
change  s»bmitted  pursuant  to  new 
paragraph  (t)  is  not  consistent  with  the 
requirements  of  the  paragraph,  the 
Commission  will  notify  the  contract 
market  of  the  inconsistency  within  10 
days.  The  Commission  also  will  notify 
the  exchange  within  10  days  if  it 
determines  that  the  change  raises  issues 
related  to  the  requirements  of  the 
Commodity  Exchange  Act  or  the 
regulations  promulgated  thereimder.  In 
these  cases,  the  change  will  be  treated 
as  having  been  filed  pursuant  to 
Commission  Regulation  1.41(bV 

III.  Amendmefrts  lo  Regulation  1.41a 

In  connection  with  the  foregoing 
amendments  to  Regulation  1.41.  the 
Commission  is  adding  a  technical 
amendment  to  paragraph  (a)(5)  of 
Regulation  1.41a.  This  amendment 
delegates  to  the  Director  of  the  Division 
of  Trading  and  Markets  and  to  the 
Director  of  the  Division  of  Economic 
Analysis,  or  their  respective  delegees. 
authority  to  determine  whether  changes 
submitted  under  new  paragraphs  (o}-(t) 
of  Regulation  1.41  are  inconsistent  with 
the  relevant  provisions  of  those 
paragraphs  and  to  notify  contract 
markets  if  such  submissions  are  to  be 
subject  to  the  usual  review  procedures 
under  section  58(12)  of  the  Act  and 
Regulation  1.41(b). 

Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U5.C  601  et  seq..  requires  that 
agencies,  in  adopting  rides,  consider 
their  impact  on  small  businesses.  The 
Commission  has  previously  determined 
that  contract  markets  are  not  small 
entitites  for  purposes  of  the  Regulatory 
Flexibility  Act  47  FR 18618  (April  3a 
1982).  Therefore,  the  Chairman  hereby 
certifies,  pursuant  to  5  U.S.C  605(b),  that 
the  action  taken  herein  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  of  1980 
(PRA).  44  U.S.C.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperwork  Reduction 
Act.  In  compliance  with  the  Act,  the 
Commission  has  submitted  these 
amended  rules  and  their  associated 
information  collection  requirements  to 
the  Office  of  Mangement  and  Budget. 

While  these  amended  rules  have  no 
increased  burden,  the  group  of  rules 
{0MB  control  #  303&-0007)  of  which 
they  are  a  part  has  the  following  burden: 
Average  Burden  Hours  per  Response: 

50.34. 
Number  of  Respondents:  10,727,182. 
Frequency  of  Response:  Monthly. 

Persons  wishing  to  comment  on  the 
estimated  paperwork  burden  associated 
with  these  amended  rules  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228. 
NEOB.  Washington,  DC  20503.  Copies  of 
the  information  collection  submission  to 
OMB  are  available  from  Joe  F.  Mink. 
CFTC  Clearance  Officer.  2033  K  Street. 
NW..  Washington.  DC  20581.  (202)  254- 
9735. 

C.  Notice  and  Comment 

Section  553(b)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b).  requires 
in  most  instances  that  a  notice  of 
proposed  rulemaking  be  published  in  the 
Federal  Register  and  that  opportunity 
for  comment  be  provided  when  an 
agency  promulgates  new  regulations. 
Section  553(b)  sets  forth  an  exception, 
however,  for  rules  of  agency 
organization,  procedure,  or  practi€e.  The 
insta'nt  amendments  provide  expedited 
procedures  for  the  approval  of  certain 
contract  market  rules.  The  Commission 
has  determined  that  these  amendments 
relate  to  internal  Commission  procedure 
and  practice  and  therefore  that  notice 
and  comment  is  not  required. 

Section  553(b)  also  sets  forth  an 
exception  to  the  requirement  of  notice 
and  opportunity  for  public  comment 
when  the  Commission  for  good  cause 
finds  such  notice  and  public  comment 
are  unnecessary  or  contrary  to  the 
public  interest.  The  Commission  finds 
that  notice  and  public  comment  on  the 
rule  changes  announced  herein  are 
unnecessary  because  the  changes  are 
technical  in  nature  and  do  not  limit  any 
person's  substantive  rights.  The  changes 
do  not  establish  any  new  obligations 
under  the  Act.  On  the  contrary,  these 


changes  simplify  compiance  with  the 
Act  by  reducing  contract  markets' 
existing  obligations.  Furthermore,  the 
Commission  finds  that  delay  of  the 
implementation  of  these  rules  would  be 
contrary  to  the  public  interest  because  it 
would  delay  the  effectiveness  of 
contract  market  rules  eligible  for 
expedited  treatment  under  these 
amendments. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  exchanges.  Contract 
market  rules.  Rule  review  procedures. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and  in 
particular,  sections  4c,  5a,  and  8a 
thereof,  7  U.S.C.  6c.  7a  and  12a.  the 
Commission  hereby  amends  Part  1  of 
Chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1-GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2,  2a,  4,  6.  6a.  6b.  6c  6d. 

6e.  6f.  6g.  6h,  6i,  6j,  6k,  6l,  6m,  6n.  6o,  7.  7a.  8. 
9, 12. 12a,  12c,  13a,  13a-l,  19.  21.  23,  and  24. 

2.  Section  1.41  is  amended  by  adding 
paragraphs  (o),  (p).  (q).  (r).  (s).  and  (t)  to 
read  as  follows: 

§1.41    Contract  maiktt  rules;  stdxnission 
of  rules  to  ttw  Commission;  exemption  of 
certain  rules. 
.         •         •         •         • 

(o)  Option  strike  price  listing 
procedures.  (1)  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this 
section,  all  changes  in  the  number  of 
strike  prices  listed,  both  initially  when  a 
contract  for  a  specific  expiration  date  is 
first  listed  for  trading  and  throughout  the 
life  of  that  option  contract,  and  changes 
in  the  strike-price  interval(s)  shall  be 
deemed  approved  by  the  Commission  10 
days  after  written  notice  of  such  change 
is  received  by  the  Commission  if: 

(i)  The  amended  rule  provides  for  a 
strike-price  listing  procedure  that  is 
specified  and  automatic. 

(ii)  The  amended  rule  does  not  affect 
any  option  listed  at  the  time  the  rule 
goes  into  effect. 

(iii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  Commission  Regulation 
1.41(o). 

(2)  The  Commission  will,  within  10 
days  after  receipt  by  the  Commission  of 
notice  of  a  change  in  the  strike  price 
listing  procedure  of  an  option  contract, 
notify  the  contract  market  making  the 
submission  if  it  appears  that  the  change 
is  not  consistent  with  the  provisions  of 


this  paragraph.  Upon  such  notification 
by  the  Commission  to  the  contract 
market,  the  change  will  be  subject  to  the 
usual  procedures  under  section  5a(12)  of 
the  Act  and  paragraph  (b)  of  this 
section. 

(p)  Option  last  trading  day 
specification.  (1)  For  purposes  of  this 
paragraph,  an  option  on  a  future  is  an 
option  contract  that  includes  a  provision 
for  exercise  of  the  option  into  an 
underlying  futures  contract.  An  option 
on  a  physical  does  not  contain  such  a 
provision. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  all  changes 
in  the  last  trading  day  of  an  option  on  a 
future  or  an  option  on  a  physical  shall 
be  deemed  approved  by  the  Commission 
10  days  after  written  notice  of  such 
change  is  received  by  the  Commission  if: 

(i)  For  futures  options  not  based  on 
cash-settled  futures  contracts,  the  option 
expires  not  less  than  one  business  dajr 
before  the  earlier  of  the  last  trading  day 
or  first  notice  day  of  the  underlying 
futures  contract;  for  futures  options 
based  on  cash-settled  futures  contracts, 
the  option  expires  no  later  than  the  last 
trading  day  of  the  underiying  futures 
contract;  or,  for  options  on  physicals,  the 
option  expires  not  less  than  one 
business  day  before  the  earlier  of  the 
last  trading  day  or  first  notice  day  of 
any  non-cash-settled  futures  contract  in 
the  same  or  a  related  commodity,  or  no 
later  than  the  last  trading  day  of  a  cash- 
settled  futures  contract  in  the  same  or  a 
related  commodity. 

(ii)  The  amended  last  trading  day  rule 
does  not  apply  to  any  option  listed  prior 
to  the  time  the  rule  goes  into  effect. 

(iii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  Commission  Regulation 
1.41(p). 

(3)  The  Commission  will,  within  10 
days  after  receipt  by  the  Commission  of 
notice  of  a  change  in  the  strike  price 
listing  procedure  of  an  option  contract, 
notify  the  contract  market  making  the 
submission  if  it  appears  that  the  change 
is  not  consistent  with  the  provisions  of 
this  paragraph.  Upon  such  notification 
by  the  Commission  to  the  contract 
market,  the  change  will  be  subject  to  the 
usual  procedures  under  section  5a(12)  of 
the  Act  and  paragraph  (b)  of  this 
section. 

(q)  Option  cabinet  trade  provisions. 
(1)  For  purposes  of  this  paragraph,  a 
cabinet  trade  is  defined  as  an  option 
trade  that  represents  a  closing 
transaction  for  both  parties  to  the  trade 
and  which  is  specifically  identified  in 
the  contract  market's  rules. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  all  initial' 
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specifications  of,  and  changes  to,  option 
cabinet  trade  provisions  shaD  be 
deemed  approved  by  the  Commission  10 
days  after  written  notice  of  such  change 
is  receivad  by  the  Commission  if: 

(i)  The  initial  speci^cation  of  a 
cabinet  trade  rule  or  a  change  thereto 
provides  that  the  per-contract  value  (or 
values]  of  the  cabinet  trade  is  (are)  less 
than  the  per-contract  value  associated 
with  a  trade  at  the  existing  minimum 
premium  fluctuation  specified  in  the 
contract  market's  rules  for  that  option 
contract. 

(ii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  Commission  Regulation 
1.41(q). 

(3)  The  Commission  will,  within  10 
days  after  receipt  by  the  Commission  of 
notice  of  a  change  in  the  strike  price 
listing  procedure  of  an  option  contract, 
notify  the  contract  market  making  the 
submission  if  it  appears  that  the  change 
is  not  consistent  with  the  provisions  of 
this  paragraph.  Up>on  such  notification 
by  the  Commission  to  the  contract 
market,  the  change  will  be  subject  to  the 
jsual  procedures  under  section  5a(12)  of 
the  Act  and  paragraph  (b)  of  this 
section. 

(r)  Option  serial  month  listing 
procedures.  (1)  Serial  options  arise 
when  exchanges  list  options  with 
different  expiration  dates  based  on  the 
same  underlying  futures  contract  month. 
Accordingly,  and  for  purposes  of  this 
paragraph,  a  serial  option  is  defined  as  a 
futures  option  contract  which  is  based 
on  the  same  futures  delivery  month  but 
which  expires  earlier  than  the  option 
contract  expiring  nearest  to  but  before, 
or  on,  the  last  trading  day  of  the 
underlying  futures  delivery  month. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (b]  of  this  section,  all  initial 
specifications  of,  and  changes  to,  the 
serial  option  listing  procedures  for 
options  on  futures  (option  contracts  that 
include  a  provision  for  exercise  into  a 
futures  contract)  shall  be  deemed 
approved  by  the  Commission  10  days 
after  written  notice  of  such  change  is 
received  by  the  Commission  if: 

(i)  The  rule  provides  for  a  serial 
option  listing  procedure  that  is  specified 
and  automatic. 

(ii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  Commission  Regulation 
1.41(r). 

(3)  The  Commission  will,  within  10 
days  after  receipt  by  the  Commission  of 
notice  of  a  rule  change  relating  to  the 
serial  option  listing  procedure  of  an 
option  on  a  futures  contract,  notify  the 
contract  market  making  the  submission 
if  it  appears  that  the  change  is  not 
consistent  with  the  provisions  of  this 


paragraph.  Upon  such  notification  by 
the  Commission  to  the  contract  market, 
the  change  will  be  subject  to  the  usual 
procedures  under  section  5a(12]  of  the 
Act  and  paragraph  (b)  of  this  section. 

(s)  Option  automatic  exercise 
procedures.  (1)  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this 
section,  all  rules  relating  to  automatic 
exercise  provisions  for  options  on 
futures  shall  be  deemed  approved  by  the 
Commission  10  days  after  written  notice 
of  such  change  is  received  by  the 
Commission  if: 

(i)  The  rule  provides  for  automatic 
exercise  procedures  that  are  specified 
and  objective,  apply  to  in-the-money 
options  only,  and  provide  an 
opportunity  for  option  holders  to 
override  the  automatic  exercise 
provision. 

(ii)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  Commission  Regulation 

1.41(8). 

(2)  The  Commission  will,  within  10 
days  after  receipt  by  the  Commission  of 
notice  of  a  change  in  the  automatic 
exercise  procedures  of  an  option 
contract,  notify  the  contract  market 
making  the  submission  if  it  appears  that 
the  change  is  not  consistent  with  the 
provisions  of  this  paragraph.  Upon  such 
notiHcation  by  the  Commission  to  the 
contract  market,  the  change  will  be 
subject  to  the  usual  procedures  under 
section  5a(12)  of  the  Act  and  paragraph 
(b)  of  this  section. 
■  (t)  Financial  standards  Jor  regular 
delivery  facilities.  (1)  Notwithstanding 
the  provisions  of  paragraph  (b)  of  this 
section,  all  changes  in  the  financial 
standards  or  financial  requirements  for 
regular  delivery  facilities  or  comparable 
entities  shall  be  deemed  approved  by 
the  Commission  10  days  after  written 
notice  of  such  change  is  received  by  the 
Commission  if: 

(i)  The  contract  market  includes 
evidence  that  the  amended  rule  does  not 
affect  the  regularity  or  delivery  status  of 
any  existing  facility  declared  regular  by 
the  contract  market  for  the  relevant 
commodity(ies)  or  likely  candidates  for 
regularity  status. 

(ii)  The  proposed  requirement  is 
specified  in  the  rules,  is  objective  and 
applies  uniformly  to  all  existing  regular 
facilities  as  well  as  to  all  applications 
for  regularity. 

(iii)  The  proposed  requirement  is 
related  solely  for  the  purpose  of 
ensuring  the  financial  integrity  of  the 
regular  facility(ies). 

(iv)  The  contract  market  labels  the 
written  notice  as  being  submitted 
pursuant  to  Commission  Regulation 
1.41(t). 


(2)  The  Commission  will,  within  10 
days  after  receipt  by  the  Commission  of 
a  rule  change  relating  to  the  financial 
standards  or  requirements  for  regular 
delivery  facilities,  notify  the  contract 
market  making  the  submission  if  it 
appears  that  the  change  is  not  consistent 
with  the  provisions  of  this  paragraph  or 
if  the  submission  raises  issues  relating 
to  the  requirements  of  the  Commodity 
Exchange  Act  or  the  regulations 
promulgated  thereunder.  Upon  such 
notification  by  the  Commission  to  the 
contract  market,  the  change  will  be 
subject  to  the  usual  procedures  under 
section  5a(12)  of  the  Act  and  paragraph 
(b)  of  this  section. 

2.  Section  1.41a  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§  1.41a    Delegation  of  auttiortty  to  th« 
Directors  of  tfte  Dhrtslon  of  Trading  and 
Markets  and  ttw  Division  of  Economic 
Analysis  to  process  certain  contract  market 
rules. 

(a)  *  •  • 

(5)  Pursuant  to  §  1.41(h)-(t)  to 
determine  whether  contract  market  rules 
submitted  pursuant  to  section  5a(12)  of 
the  Act  and  the  provisions  of  S  1-41(h)- 
(t)  comply  with  the  provisions  of 
S  1.41(h)-(t),  as  applicable,  and,  if  not,  to 
notify  the  submitting  contract  market 
that  such  rules  are  therefore  subject  to 
the  procedures  specified  in  section 
5all2)  of  the  Act  and  1.41(b). 
•        •        •        •        * 

Issued  in  Washington,  DC,  on  June  17, 1992. 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Cowmission. 
|FR  Doc.  92-14664  Filed  6-22-92;  8:45  am] 
BNXING  COOe  USimi-M 


17CFRPart32 

Restrictions  on  Exempt  Commodity 
Options 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Final  rule. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
amending  rule  32.2, 17  CFR  32.2  (1991), 
to  delete  the  prohibition  in  rule  32.2(b) 
against  commodity  option  transactions 
involving  contracts  of  sale  of  any 
commodity  for  future  delivery  traded  on 
or  subject  to  the  rules  of  any  contract 
market  or  involving  the  prices  of  such 
contracts.* 


'  Commiasion  regulations  cited  herein  n»ay  l>e 
found  at  17  CFR  ch.  I  (1991). 
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EFFECTIVE  DATE:  June  23, 1992. 

FON  fuhther  hupormation  contact: 

Lawrence  B.  Patent  Associate  Chief 
Counsel,  or  George  Wilder,  Attorney- 
Advisor,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581;  telephone:  (202) 
254-8955. 
SUPPtEMENTARY  INFORMATION:  . 

I.  Amendment  of  Rule  S2.2 

On  September  3, 1991,  the 
Commission  proposed  rules  to  amend 
part  32  of  the  Commis«ion'8 
regulations.*  Among  other  things,  the 
Commission  proposed  the  deletion  of 
rule  32.2(b),  which  prohibits  any  person 
from  offering  to  enter  into,  entering  into, 
confirming  the  execution  of,  or 
mainteiining  a  position  in.  any 
transaction  in  interstate  commerce 
involving:' 

Any  contract  of  sale  of  any  comniodity  for 
future  delivery  traded  on  or  subject  to  the 
rules  of  any  contract  market  or  involving  the 
prices  of  such  contracts,  except  under  such 
terms  and  conditions  as  the  Commisaion 
■hall  prescribe:  if  the  transaction  is  or  is  held 
out  to  be  of  the  character  of.  or  is  conunonly 
known  to  the  trade  as,  an  "option", 
"privilege",  "indemnity",  "bid",  "offer"., 
"put",  "call",  "advance  guaranty",  or  "decline 
guaranty". 

The  Commission  received  sixteen 
comment  letters  in  response  to  its  part 
32  rule  proposals,  nine  of  which 
addressed  the  proposal  to  delete  nile 
32.2(b).  All  nine  commenters  who 
addressed  rule  32.2(b)  supported  the 
Commission's  proposal  to  delete  it.  The 
commenters  noted,  among  other  things, 
that  commercial  parties  entering  into 
trade  options  should  not  be  deprived  of 
the  benefits  of  the  efficient  price 
discovery  afforded  by  corrtract  markets 
and  that  the  deletion  of  rule  32Jt(b) 
would  eliminate  uncertainty  as  to  the 
legality  of  the  use  of  contract  market 
pricing  in  trade  option  transactions.* 
Based  upon  the  foregoing,  the 
Conunission  has  determined  to  adopt 
the  proposed  amendment  of  rule  32.2 
deleting  Rule  32.2(b).  The  Commission 
intends  to  address  the  balance  of  its 


proposals  concerning  rules  32.1.  32.2  and 
32.4  in  the  near  future. 

II.  Paperwork  Reductioa  Act  Notice 

The  Paperwork  Reduction  Act  of  1980 
("PRA"),  44  U.S.C.  3501  et  seq..  imposes 
certain  requirements  on  federal  agencies 
Jincluding  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  The  Commission 
has  determined  that  this  rule 
amendment  imposes  no  recordkeeping 
or  reporting  requirement  burdens. 


>  Se  FR  43S60  (September  3. 1091). 

'  Id.,  al  43560.  43665 

*  Althoufiti  deleting  rule  32.2(b)  will  eliminate 
lan^age  (hat  prohibits  trade  opUoni  ■'involving" 
destgnaled  futures  con'racts  or  the  prices  of  luch 
contracts,  a  trade  option  purporting  to  provide  ■ 
right  to  acquire  a  futures  position  would  conlinue  to 
be  proscribed  by  provisions  of  the  Act.  Specifically, 
the  tenns  of  trade  options  must  comply  with  section 
4(a)  of  the  Act.  7  U.S.C.  «(a),  which  prohibits 
offering,  entering  into,  or  confirming  the  execution 
of  any  futures  contract  unless  the  transaction  is 
executed  on  or  subject  to  the  rules  of  a  designated 
contract  market  and  byorlhrmigh  a  inentber  of 
such  contract  market. 


productvand  frozen  concentrated 
orange /liice  if  the  transaction  is  or  is 
held  o^t  to  be  of  the  character  of.  or  is 
commcinly  known  to  the  trade  as.  an 
"option",  "privilege",  "indemnity", 
"bid",  "offer",  "put",  "call",  "advance 
guarantee",  or  "decline  guarantee". 

Issued  in  Washington.  DC  on  June  t7, 1982 
by  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
|FR  Doc.  82-V466S  Filed  ft-22-92: 8:45  ami 
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III.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact-ef  those  rules  on 
small  businesses.  The  Commission  has 
previously  determined  that  entities 
affected  by  the  amendment  of  rule  32.2 
are  not  "small  entities"  for  purposes  of 
the  RFA  •  and  therefore  the  Commission 
believes  that  the  action  taken  herein, 
which  removes  a  regulatory  restriction, 
will  not  have  e  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  17  CFR  Part  32 

Commodity  Futures,  Commodity 
Options.  -Prohibited  Transactions  and 
Trade  Options. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particular,  sections  2(a)(1)(A).  4c  and  8a. 
7  U.S.C.  2,  6c  and  12a,  as  amended,  the 
Commission  hereby  amends  chapter  I  of 
title  17  of  the  Code  oT  Federal 
Regulations  as  follows: 

PART  S2-4IEGIILAT10N  OF 
COMMOOITYOPTJOM  TRAMSACIIONS 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authori^  7  U.S.C.  2. 6c  and  12a  (3988). 

2.  Section  32.^  is  revised  to  read  as 
follows: 

§32.2    ProMbtted  transaottow. 

No  person  may  offer  to  enter  into, 
enter  into,  confirm  the  execution  of,  or 
maintain  a  position  in.  any  transaction 
in  interstate  commerce  involving  wheat, 
cotton,  rice,  com,  oats,  barley,  rye. 
flaxseed,  grain  sorghums,  mill  feeds,    . 
butter,  eggs,  onions,  solanum  tuberostun 
(Irish  potatoes),  wool,  wool  tops,  fats 
and  oils  (including  lard,  tallow, 
cottonseed  oil,  peanut  oil.  soybean  oil 
and  all  other  fats  and  oils),  cottonseed 
meal,  cottonseed,  peanuts,  soybeans, 
soybean  mead,  livestock,  tivestodi 


*  so  PR  4356a  43564  (September  3. 1991). 


DEPAFrrMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  200.  203,  234 

[Deeket  No.  R-92-1S14:  FR-28S5^«-04] 

Rmn02-AFD4 

Single  Family  Deveiopment 
Acceptance  of  Individual  Residential 
Water  Purlfic^ioa  Equipment; 
Announcament  of  0M8  Approval 
Number 

AOENCV:  ORice  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTWN:  Final  rule;  annoimcement  ef 
OMB  approval  number. 

summary:  On  March  19, 1992  (57  FR 
9602).  The  Department  published  in  (he 
Federal  Segister,  a  final  rule  ^t  set  out 
the  -circumstances  under  which  the 
Department  would  agree  to  provide 
FHA  Mortgage  insurance  on  single 
family  properties  for  which  a  loan-to- 
value  ratio  (LTV)  greater  Ihan  90%  is 
proposed,  and  when  certain  of  the 
requirements  associated  with  water 
supply  systems  set  out  in  24  CFR 
200.926d(f),  and  usually  applied  to  such 
properties,  cannot  be  met. 

In  the  supplementary  information 
section,  under  the  heading  Paperwork 
Reduction  Act,  it  was  indicated  that  the 
information  collection  requirements 
contained  in  the  rule  had  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980 144 
U.S.C.  3501-3520).  and  that  the  OMB 
control  number.  When  assigned,  would 
be  announced  by  separate  notice  in  the 
Federal  Ke^stet. 

The  purpose  of  fius  document  is- to 
publish  the  OMB -approval  Humtterfor 
the  sections  described  in  the  final  rule 
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that  contained  information  collection 
requirements. 

EFFECnVC  date:  June  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  Fairman,  Manufactured  Housing 
and  Construction  Standards  Division, 
room  6207,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-6000. 
telephone,  voice:  (202)  70ft-0718;  |TDD) 
(202)  708-4594)  (These  are  not  loll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  inforniatjon  collection 
requirements  contained  in  the  regulatory 
sections  listed  below  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  are  assigned  the  control 
number  listed. 

List  of  Subjects 

24  CFRPort  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies),  Reporting  and 
recordkeeping  requirements.  Social 
security.!  i 

24  CFRPort 203 

Hawaiian  Natives,  Home 
improvement.  Loan  programs — housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Text  of  the  Amendment 

Accordingly,  parts  200,  203,  and  234  of 
title  24  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  200-{  AMENDED] 

1.  The  authority  citation  for  part  200  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715Z-18;  42 
U.S.C.  3535(d). 

§200.926d    [Amended] 

2.  Section  200.926d  is  amended  by 
adding  at  the  end  of  the  section,  the 
following  statement: 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0474) 

PART  203— [AMENDED] 

3.  The  authority  citation  for  part  203  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1710. 1715b. 
1715u;  42  U.S.C  3535(d). 

§§  203.52  and  203.550    [Amended] 

4.  Sections  203.52  and  203.550  are 
amended  by  adding  at  the  end  of  each 
section,  the  following  statement: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0474). 

PART  234— (AMENDED] 

5.  The  authority  citation  for  part  234  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1707(a),  1715b.  1715y; 
42  U.S.C.  3535(d). 

§234.64    [Amended] 

6.  Section  234.64  is  amended  by 
adding  at  the  end  of  the  section,  the 
following  statement; 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0474) 

Dated:  June  17, 1992. 
Grady  |.  Norris, 

Assistant  General  Counsel  for  Regulations. 
jFR  Doc.  92-14690  Filed  6-22-92;  8:45  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  100 

Employee  Responsibilities  and 
Conduct 

agency:  National  Labor  Relations  Board 

(NLRB). 

action:  Final  rule. 

summary:  This  rule  amends  the  current 
standards  of  conduct  for  employees  of 
the  NLRB  with  respect  to  audits  and 
investigations.  The  amendment  requires 
that  employees  coopeiate  fully  with  any 
audit  or  investigation  conducied  by  the 
Office  of  the  Inspector  General,  or  with 
any  audit  or  investigation  conducted  by 
any  Agency  official  or  department, 
including,  but  not  limited  to,  the  Office 
of  Equal  Employment  Opportunity, 
involving  matters  that  relate  to  or  have 
an  effect  on  the  official  business  of  the 
Agency.  Employee  failure  to  cooperate 
in  an  audit  or  investigation  may  result  in 
disciplinary  action  against  them. 
EFFECTIVE  DATE:  June  23, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Joseph,  Director  of 


Administration,  National  Labor 
Relations  Board,  room  400, 1717 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20570-0001.  (202-254-9200). 

SUPPLEMENTARY  INFORMATION: 

Government-wide  guidelines  for 
employee  standards  of  conduct  are 
established  by  Executive  Order  No. 
11222  and  5  CFR  part  735.  Standards  of 
conduct  for  NLRB  employees  are 
delineated  at  29  CFR  part  100.  In 
accordance  with  the  Inspector  General 
Act  Amendments  of  1988  (Pub.  L  100- 
504,  amending  Pub.  L.  95-452;  5  U.S.C. 
app.  3),  the  NLRB  established  an  Office 
of  the  Inspector  General  in  November 
1989.  The  Office  of  the  Inspector 
General  conducts  investigations  and 
audits  to  prevent  and  detect  waste, 
fraud,  and  abuse  in  the  programs  and 
operations  of  the  NLRB.  This  rule 
amends  the  current  standards  of 
conduct  for  the  employees  of  the  NLRB 
by  requiring  that  they  cooperate  fully 
with  any  audit  or  investigation 
conducted  by  the  Office  of  the  Inspector 
General.  Additionally,  pursuant  to  29 
CFR  1613.216,  the  NLRB  is  responsible 
for  conducting  EEO  investigations  and 
pursuant  to  29  CFR  1613.204(a)  for 
issuing  rules,  regulations,  and 
instructions  necessary  to  implement 
such  responsibilities.  This  amendment 
alerts  employees  that  their  failure  to 
cooperate  in  an  audit  or  investigation 
may  result  in  disciplinary  action  against 
them.  No  notice  of  proposed  rulemaking 
has  been  published  because  the  rule 
relates  to  NLRB  employees.  For  the 
same  reason,  the  rule  is  not  subject  jo 
the  review  requirements  of  Executive 
Order  No.  12991. 

List  otSubjects  in  29  CFR  Part  100 

Administrative  regulations.  Employee 
responsibilities  and  conduct. 

For  the  reasons  stated  in  the 
preamble,  part  100  of  title  29,  Ch.  1  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  10a-{AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  Sec.  6,  National  Labor  Relations 
Act.  as  amended  (29  U.S.C  SS  141. 146). 

2.  The  authority  citation  for  subpart,  A 
of  part  100  is  revised  as  follows: 

Authority:  Subpart  A  is  also  issued  under  5 
U.S.C.  7301;  18  use.  201  et  seq.;  Executive 
Order  11222;  5  CFR  735.104;  the  Inspector 
General  Act  of  1978,  as  amended  by  the 
Inspector  General  Act  Amendment  of  1988.  5 
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U.S.C  app.  3;  42  U.S.C.  2000e-16{a);  29  CFR 
1613.204(a)  and  29  CFR  1613.216. 

J.  Subpart  A  is  amended  by  adding  a 
new  section  100J.23conBistmg  of 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  100.t23    Audita  and  InvaaOgatioas. 

(a)  Employees  shall  cooperate  fully 
with  any  audit  or  investigation 
conducted  by  the  Office  of  the  Inspector 
General  involving  matters  that  fall 
within  the  jurisdiction  and  authority  of 
the  Inspector  General,  as  defined  in  the 
Inspector  General  Act  of  1976.  as 
amended,  or  with  any  audit  or 
investigation  conducted  by  any  Agency 
official  or  department,  including,  but  not 
limited  to.  the  Office  of  Equal 
Employnfient  Opportunity,  involving 
matters  that  relate  to  or  have  an  effect 
on  the  official  business  of  the  Agency. 
Such  cooperation  shall  include,  among 
other  things,  responding  to  requests  for 
information,  providing  statements  under 
oath  relating  to  such  audits  or 
investigations,  and  affording  access  to 
Agency  records  and/or  any  other 
Agency  materials  in  an  employee's 
possession. 

(b)  The  obstruction  of  an  audit  or 
investigation,  concealment  of 
information,  intentional  furnishing  of 
false  or  misleading  information,  refusal 
to  provide  information  and/ or  answer 
questions,  or  refusal  to  provide  a 
statement  under  oath,  by  an  employee  to 
an  auditor  or  investigator  pursuant  to 
any  audit  or  investigation  as  described 
in  paragraph  (a)  of  this  section,  may 
result  in  disciplinary  action  against  an 
employee.  However,  nothing  herein 
shall  be  construed  to  deny,  abridge,  or 
otherwise  restrict  the  rights,  privileges, 
or  other  entitlements  or  protections 
afforded  to  Agency  employees. 
Dated,  Washington.  DC.  June  16. 199Z 
By  direction  of  the  Board. 
National  Labor  Relations  Board. 

lohn  C.  Truesdale, 

Executive  Secretary. 

(FR  Doc.  92-14654  Filed  6-22-92:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

SO  CFR  Part  914 

Indiana  Permanent  Reflutartonr 
Program 

agency:  Office  of  Surface  K^ning 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule;  approval  of 

amendment 


summary:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the  Indiana 
permanent  regxiiatory  program 
(hereinafter  referred  to  as  the  Indiana 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  (Program 
Amendment  Number  91-7C)  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Statute  (IC  13-4.1)  adopted 
during  the  1991  session  of  the  Indiana 
legislature  under  Senate  Enrolled  Act 
(SEA)  154.  The  amendment  is  intended 
to  make  changes  to  the  fees  assessed  to 
provide  program  income,  requirements 
for  hearings,  and  changes  to  the 
responsibilities  of  the  director  of  the 
Indiana  Department  of  Natural 
Resources  (IDNR).  and  the  Natural 
Resources  Conuoi&sion  (the  NRC). 
EFFECTIVE  DATE:  June  23,  1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Roger  W.  Calhoun.  Telephone  (317) 
226-6166. 
SUPPt^MENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

II.  Submission  of  the  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Cemments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 


approval  of  the  Indiana  program  can  be 
found  in  the  July  26, 1982,  Fefleral 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approved  and  program  amendments  are 
identified  at  30  CFR  fll4.15  and  914.16. 

II.  Submissioa  of  the  Amendment 

By  letter  dated  June  4, 1991 
(Administrative  Record  No.  IND-0694), 
the  IDNR  submitted  a  proposed 
amendment  to  the  Indiana  program  at 
Indiana  Code  (IC)  13-4.1-1  through  1>- 
4.1-6. 13-4J-«.a.  and  13-4.1-6.5.  The 
proposed  amendment  consisted  of 
Indiana's  1990  SEA  52, 1991  SEA  46,  and 
1991  SEA  154.  These  were  received  as  a 
single  proposed  amendment.  By  letter 
dated  )uae  Si.  1991  {Administrative 
Record  No.  IND-0886),  Indiana 
reqaested  the  OSM  to  separately 
process  the  three  statutes  as  three 
sefwrate  amendments.  Oorwequently, 
this  notice  addresses  the  proposed 
amendments  submitted  under  Indiana's 
SEA  154.  SEA  154  from  the  1991 
Legislative  Session  contains  changes  to 
the  fees  assessed  to  provide  program 
income,  requirements  for  hearings,|pnd 
changes  in  the  responsibilities  of  t^e 
director  of  IDNR  and  l!he  NRC.        'i 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  9, 1991 
Federal  Register  (56  FR  31093),  and  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
August  8, 1991.  The  scheduled  public 
hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

III.  Director's  Fiadiogs 

Set  forth  below,  pursuant  to  SMCRA 
and  thj  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 
Revisions  which  are  not  discussed 
below  concern  nonsubstantive  wording 
changes. 

A.  Revisions  to  Indiana's  BeguloUon 
Thai  are  Substantively  Identical  to 
SMCRA  and  the  Federal  Regulations 


State  regulation 


IC  t3-4.-1 -1-3(6) 

IC  13-4.-1 -3-4(aMi  4) -.. 

IC  13-4-1-3-5. 

»C  13-4-1-3-6 

IC  13-4.-1-4-2 

IC  13-4.-1-4-3  (a),  (W,  (C). 


IC  13-4-1-4-7... 
IC  ia-4-1-S-1... 
IC  13-4.-1-5-2... 


Subiect 


Dedntaoa  ot  Pemiit 

Test  Bonngs 

Expenmental  Practices.... 
WegutMory  Ceordmoten.. 
PutjtKNotBe 


Permtt  approval /deraal.. 

^BffTvt  X^endliwrB « 

Permit  DmaXion 

Permrt  Translereoce..-. 


Federal  countarpafl 


SMCRA  701(15). 
SMCRA  508(a)(12) 
SMCRA  711. 
30  CFR  773.12. 
SMCRA  5n3(ti) 
SMCRA  510(b),  (30) 
CFR  773.15(b)(9). 
80  CFR  773  17(8) 
SMCRA  506(b). 
SMCRA  506(b). 
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State  fogutaton 


»C  1 3-4.-1 -s-a.. 
IC  13-4.-1-5-4.. 
IC  13-4.-1-5-$.. 
IC  13-4.-1-7-3.. 


IC  13-4.-1-8-1  (9).  (12).  (20).  (24). 

IC  13-4.-1-8-8 - 

IC  13-4.-1-8-4 ._. 


IC  13-4.-1-9-8 

IC  13-4.-1-9-8 - 

IC  13-4.-1-10-2(4) — 

IC  13-4.-1-11-1(b)(1) 

IC  13-4.-1-11-1.5 

IC  13-4.-1-11-8 

IC  13-4.-1-11-* 

IC  13-4.-1-11-11  (g),  (h). 
IC  13-4.-1-12-1(d) 


Subiact 


Pemiit  TefTTwnatioo.. 


Parmrt  Revision 

Explofabon  Permitt 

Performance  Standards 

Pertormafx»  Standards  .._. 
ApproKimaie  Ongmal  Contoyr. 

Surface  Etiects 

Surface  ItnpAcU 

.  Use  of  Explosives 

Inspectxsns  and  Monitoring . 
Inspectwos  and  Momtoong . 

Review  of  Dtakona „ 

A«Mfd  of  Costs 

Inspecbofts  and  Monitoring . 
PertaJties - 


Federal  counlarpait 


SMCRAS06<c) 

SMCRA  506(d) 

8MCRA  511(0). 

SMCRA  512(a). 

SMCRA  515(0)  (9).  (12).  (20).  (25) 

SMCRA  515(c). 

SMCRA  515(e). 

SMCRA  516(C) 

SMCRA  516(d) 

SMCHA  516(b)(15)(D) 

SMCRA517(t))(1) 

SMCRA  51 7(b)(2) 

SMCRA  525  (a),  (b).  (c). 

SMCRA  525(e| 

SMCRA  517(h)(1).  (2). 

SMCRA  518(c) 


Because  the  above  proposed 
amendments  are  identical  in  meaning  to 
the  corresponding  Federal  provisions, 
tne  Director  finds  the  proposed 
amendments  to  be  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
Federal  regulations. 

B.  Revisions  to  the  Indiana  Program 
that  are  not  Substantively  Identical  to 
the  Corresponding  Federal  Provisions 

1.  IC  13-4.1-2-3.  Conflict  of  Interest 

Indiana  is  proposing  to  amend  this 
provision  by  deleting  references  to  the 
Bureau  of  Water  and  Minerals  advisory 
council.  The  State  has  indicated  in  its 
submission  of  this  amendment  that 
reference  to  the  Bureau  of  Water  and 
Minerals  has  been  deleted  to  conform  to 
the  changes  to  the  Indiana  program 
made  through  Indiana  PL  28-1990  (the 
"sunset"  legislation]  which  was 
submitted  to  OSM  as  program 
amendment  91-2  and  approved  on 
August  2. 1991  (56  FR  37016). 

By  letter  dated  December  4, 1989 
(Administrative  Record  Number  IND- 
0721).  Indiana  submitted  proposed 
amendments  to  add  reference  to  the 
Bureau  of  Water  and  Minerals  Advisory 
Council  to  IC  13-4.1-2-3.  The  proposed 
amendments  were  contained  in 
Indiana's  1989  SEA  513  whidi  was 
promulgated  by  Indiana  on  June  11, 
1989.  However,  by  letter  dated  August  9, 
1990  (Administrative  Record  Number 
IND-0794).  Indiana  withdrew  from  the 
proposed  amendments  submitted  on 
December  4, 1969,  the  reference  to  the 
Advisory  Council  proposed  at  IC  13-4.1- 
2-3.  Reference  to  the  Advisory  Council 
at  IC  13-4.1-2-3  was  never  approved, 
and  ccHisequently,  is  not  part  of  the 
approved  Indiana  program  at  IC  13-4.1- 
2-3.  Therefore,  the  Director  is  not  acting 
on  the  proposed  removal  of  reference  to 
the  Advisory  Council  from  IC  13-4.1-2- 
3.  Indiana  can  remove  the  reference 
without  affecting  the  approved  Indiana 
program. 


The  Director  notes  that  IC  13-4.1-2-3 
is  subject  to  a  required  program 
amendment  codified  in  the  Federal 
regulations  at  30  CFR  914.16(b).  The 
requirement  provides  that  Indiana  shall 
submit  revisions  to  IC  13-4.1-2-3  or 
otherwise  amend  the  Indiana  program  to 
be  consistent  with  SMCRA  at  section 
517(g]  and  the  Federal  regulations  at  30 
CFR  part  705  which  provide  that  no 
employee  of  the  State  regulatory 
authority  performing  any  function  or 
duty  under  SMCRA  shall  have  a  direct 
or  indirect  financial  interest  in  any 
underground  or  surface  coal  mining 
operation.  This  required  amendment 
results  from  a  finding  by  the  Director 
that  members  of  the  Indiana  Natural 
Resources  Commission  are  employees 
who  have  a  function  or  duty  under 
SMCRA  (see  54  FR  51388,  December  15, 
1989). 

2.  IC  13-4.1-3-2,  Permit  Application  Fee 

Indiana  proposes  to  add  to  the 
requirement  at  subsection  (b)  that  the 
per  ton  of  coal  reclamation  fee  is 
required  in  spite  of  any  other  fees  paid 
before  July  1. 1991.  At  subsection  (d), 
Indiana  proposes  to  add  language  which 
appropriates  the  funds  for  the  natural 
resources  reclamation  division  fund. 

The  counterpart  Federal  provision  at 
SMCRA  section  503(a]  requires  the 
regulatory  authority  to  have  sufficient 
funding  to  support  the  operation  of  the 
approved  program.  This  amendment  will 
assist  the  State  in  financing  its  surface 
coal  mining  program.  The  Director  finds 
the  proposed  language  to  be  consistent 
with  the  SMCRA  provision  at  section 
503(a)(3). 

3.  IC  13-4.1-4-3.1  Protection  of  Public 
Parks  and  Historic  Waces 

Indiana  proposes  to  amend  this 
provision  concerning  cultural  and 
historic  resources.  The  Director  notes, 
however,  tkat  IC  13-4.1-4-3.1  is  the 
subject  of  Indiana  program  amendment 
number  91-1  which  is  currently  t>eing 


reviewed  by  OSM.  Therefore,  the 
amendments  which  concern  IC  13-4.1-4- 
3.1  have  been  transferred  to  and  will  be 
reviewed  imder  program  amendment  91- 
1  (Administrative  Record  Number  IND- 
0835). 

4.  IC  13-4.1-4-4.  NotificaUon  of  Findings 
and  Decision 

Indiana  proposes  to  amend  this 
provision  by  adding  language  to 
paragraph  (a)  which  states  that  if  the 
director  of  IDNR  does  not  take  action  on 
the  permit  application  within  60  days 
after  the  conference  or  pubUc  hearing, 
the  applicant  may  consider  the  permit 
application  disapproved  and  request  a 
hearing  under  IC  13-4.1-4-5.  The  added 
language  also  states  that  the  applicant 
may  waive  the  time  limits  required  by 
this  section. 

Paragraphs  (a)  and  (b)  have  also  been 
amended  to  apply  to  public  hearings  as 
well  as  informal  conferences,  and  to 
clarify  that  the  director  of  IDNR  and  not 
the  NRC  is  responsible  for  issuing 
notification  concerning  the  conferences 
and  hearings. 

Indiana  has  indicated  in  its  submittal 
that  the  proposed  changes  would 
provide  the  director  of  IDNR  and  the 
applicant  with  greater  fiexibility  by 
allowing  an  extension  to  the  time  period 
for  making  a  permit  decision  after  an 
informal  conference.  Indiana  also 
asserts  that  the  proposed  amendments 
would  provide  for  a  clearer  path  for  the 
applicant  to  pursue  administrative 
review  if  the  director  of  IDNR  fails  to 
take  action  on  the  permit  within  the 
specified  timeframe. 

SMCJIA  at  section  514(a)  requires  that 
if  an  informal  conference  has  been  held, 
the  written  findings  shall  be  made 
available  within  60  days  of  the 
conference  IC  13-4.1-4-4(a)  alto 
contains  the  60-day  requirement.  The 
counterpart  Federal  regulations  at  30 
CFR  773.15(aKl)  require  the  permit 
decision  be  rendered  within  60  days  of 
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the  close  of  the  conference,  unless  a 
later  time  is  necessary  to  provide  an 
opportunity  for  a  hearing  under  30  CFR 
773.15(b)(2)  concerning  review  of 
violations.  Therefore,  Indiana's 
proposed  amendment  to  authorize  the 
applicant  to  request  a  hearing  under  IC 
13_4. 1-4-5  if  the  director  of  the  IDNR 
does  not  take  action  on  the  permit 
application  within  the  60  days  is 
consistent  with  30  CFR  773.15(a). 
Indiana's  proposed  language  which 
provides  that  the  applicant  may 
consider  the  application  disapproved  if 
the  director  of  IDNR  does  not  act  on  it 
within  60  days  is  also  consistent  with 
the  Federal  regulations  because  an 
application  which  is  not  specifically 
approved  is,  indeed,  not  approved. 
Therefore,  the  Director  is  approving  the 
amendment  which  authorizes  the 
applicant  to  consider  the  permit 
application  disapproved  and  request  a 
hearing  under  IC  13-4.1-4-5  if  the 
director  of  IDNR  does  not  take  action  on 
the  permit  application  within  60  days 
after  an  informal  conference  or  public 
hearing. 

The  proposed  amendment  to  allow  the 
applicant  to  waive  the  60  day  time  limit 
in  which  the  Director  must  make  a 
permit  decision  after  an  informal 
conference,  appears  contrary  to  the 
language  of  section  514(a)  of  SMCRA. 
Section  514(a)  requires  the  regulatory 
authority  to  make  written  findings 
approving  or  denying  a  permit  within  60 
days  of  an  informal  conference. 
However,  such  time  periods  are 
generally  considered  to  be  directory  and 
not  mandatory  unless  there  is  a  specific 
consequence  for  the  agency's  inaction. 
See  French  v.  Edwards.  80  U.S.  (13 
Wall.)  506  (1871);  Ralpho  v.  Bell.  569F.2d 
607  (D.C.  Cir.  1977);  Usery  v.  Whitip 
Machine  Works,  Inc.,  554  F.  2d  498  (1st 
Cir.  1977).  In  a  letter  dated  May  19, 1992, 
(Administrative  Record  No.  IND-1087), 
Indiana  stated  that  it  intends  to 
implement  IC  13-4.1-4-4  consistent  with 
SMCRA  at  section  510(a)  and  30  CFR 
773.15  in  a  manner  which  provides  for 
permitting  decisions  to  be  made  within  a 
reasonable  time.  Section  510(a)  requires 
that  the  regulatory  authority  shall  grant, 
require  modification  of,  or  deny  the 
application  for  a  permit  in  a  reasonable 
time  set  by  the  regulatory  authority. 
Thus,  when  the  directory  language  of 
section  514(a)  is  read  in  concert  with 
510(a)  of  SMCRA,  Indiana's  proposed 
language  to  allow  the  applicant  to  waive 
the  time  limits  of  IC  13-4.1-4-4  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations  and  can  be 
approved. 


5.  IC  13-4.1-4-5(c),  Hearing  Concerning 
Permit  Decision 


Indiana  proposes  to  amend  paragraph 
(c)  by  adding  language  which  states  that 
for  all  hearings  and  proceedirigs 
commenced  after  )uly  1, 1991,  the 
Commission  is  limited  to  the  record 
before  the  director  of  IDNR.  Such  a 
record  would  include  all  public,  agency, 
and  industry  comments  submitted  to  the 
administrative  record  as  well  as  all 
issues  or  topics  presented  at  any 
informal  conferences.  As  a  consequence, 
no  new  issues  or  .topics  could  be 
introduced  at  a  hearing  that  were  not 
previously  presented  and  made  part  of 
the  record.  In  addition,  paragraph  (c)  is 
revised  to  add  the  words  "and 
proceedings "  following  "hearing "  and  to 
change  the  citation  from  IC  4-21.5-3  to 
IC  4-21.5. 

The  proposed  amendments  should 
help  expedite  the  hearing  proceedings. 
Section  514(c)  and  30  CFR  775.11(b)  of 
SMCRA  requires  that  the  hearing  be 
adjudicatory.  This  amendment  does  not 
change  this  requirement.  The  Director 
finds,  therefore,  that  the  proposed 
amendments  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
775.11(b)  whidj  states  that  such  a 
hearing  should  be  on  the  record  and 
adjudicatory  in  nature. 

6.  IC  13-4.1-5-8,  Suspension  or 
Revocation  of  Permits 

Indiana  proposes  to  amend  this 
provision  by  deleting  the  word 
"commission"  in  three  locations  and 
adding  the  word  "director"  in  place  of 
two  of  the  deletions.  These  changes  are 
consistent  with  changes  in  responsibility 
enacted  Indiana  PL  28-1990  and 
approved  by  OSM  as  program 
amendment  91-2  on  August  2, 1991  (56 
FR  37016).  The  Director  finds  that  the 
proposed  amendment  does  not 
adversely  affect  the  Indiana  program 
and  is  in  accordance  with  SMCRA  at 
section  503(a)(2)  which  requires  that  an 
approved  program  contain  State  laws 
which  provide  sanctions  for  violation  of 
the  State  program,  including  suspension, 
revocation,  and  the  withholding  or 
permits. 

7.  IC  13-4.1-ft-2,  Performance  Bonds 

Indiana  proposes  to  amend  this 
provision  by  deleting  the  word 
"conmiission"  in  two  places  and  adding 
in  their  place,  the  word  "director." 
These  changes  are  consistent  with 
changes  in  responsibility  enacted  by 
Indiana  PL  28-1990  and  approved  by 
OSM  as  program  amendment  91-2  on 
August  2, 1991  (56  FR  37016).  The 
Director  finds  that  the  proposed  changes 
do  not  adversely  affect  the  Indiana 


program  and  are  no  less  stringent  than_ 
SMCRA  at  section  509(a)  concerning 
performance  bonds. 

8.  IC  13-4.1-6-7,  Release  of  Bond  or 
Deposit 

Indian^  is  amending  this  provision  to 
delete  occurrences  of  the  word 
"commission"  and  add  in  their  places 
the  word  "director."  The  reference 
under  which  the  director  of  IDNR  shall 
hold  a  public  hearing  is  changed  from  IC 
♦-21.5-3  to  IC  13-4.1-4-2.  Language  is 
deleted  which  required  the  director  of 
IDNR  to  make  a  recommendation  to  the 
Commission  concerning  a  determination 
on  the  application  for  bond  release,  and 
that  the  Commission  shall  notify  the 
permittee  of  the  decision.  These  changes 
are  consistent  with  changes  In 
responsibilities  enacted  by  Indiana  PL 
28-1990  and  approved  by  OSM  as 
program  amendment  91-2  on  August  2, 
1991  (56  FR  37016). 

The  Director  finds,  therefore,  that  the 
proposed  amendments  are  no  less 
stringent  than  the  counterpart  Federal 
provisions  in  SMCRA  at  section  519. 

9.  IC  13-4.1-6-9,  Forfeiture  of  Bonds 

Indiana  has  amended  this  provision  in 
several  places  to  change  the 
.  responsibilities  detailed  in  this  provision 
from  the  NRC  to  the  director  of  IDNR. 
These  changes  are  consistent  with  the 
Indiana  PL  2a-1990,  the  "Sunset" 
legislation,  approved  by  OSM  under 
Indiana  program  amendment  91-2  (56  FR 
37016;  August  2, 1991).  The  Director 
finds  that  the  proposed  amendments  are 
consistent  with  the  Federal 
requirements  concerning  forfeiture  of 
bonds  at  30  CFR  800.50. 
10.  IC  13-4.1-8-l(10)(G),  Performance 
Standards 

Indiana  proposes  to  amend  this 
provision  by  deleting  the  words  "as  the 
commission  may  prescribe"  and  adding 
in  their  place,  "required  under  the 
permit."  This  change  is  consistent  with 
changes  in  responsibility  enacted  by 
Indiana  PL  28-1990  and  approved  by 
OSM  as  program  amendment  91-2  on 
August  2, 1991  (56  FR  37016).  Under 
Indiana  PL  2&-1990,  the  director  of  the 
IDNR  is  responsible  for  permit 
decisions.  The  Director  finds  that  the 
proposed  changes  do  not  adversely 
affect  the  Indiana  program  and  are  no 
less  stringent  than  SMCRA  at  section 
515(b)(10)(G). 

11.  IC  13-4.1-14-1  Areas  Unsuitable  for 
Mining 


Indiana  proposes  to  amend  this 
provision  concerning  areas  unsuitable 
for  surface  coal  mining.  The  Director 


Federal  Registef  /  Vol.  57.  No.  121  /  Tuesday.  June  23.  1992  /  Rules  and  Regulations  27W1 


notes,  however,  that  IC  13-4.1-14-1  is 
the  subject  of  Indiana  program 
amendment  number  91-1  which  is 
currently  being  reviewed  by  OSM. 
Therefore,  the  amendments  which 
concern  IC  13-4.1-14-1  have  been 
transferred  to  and  will  be  reviewed 
under  program  amendment  91-1 
(Administrative  Record  No.  IND-0835). 

C.  Revisions  to  Indiana's  Program  With 
No  Counterpart  Federal  Provisions 

1.  IC  13-4.1-2-1.  Duties  of  the 
Commission 

The  amendments  to  this  provision 
consist  of  additions  and  deletions  which 
establish  the  duties  of  the  NRC.  In 
effect,  the  proposed  primary  duties  of 
the  Commission  are  the  promulgation  of 
rules  under  IC  13-4.1,  performance  of  all 
other  duties  required  under  Article  IC 
13-4.1  and  to  appoint  an  administrative 
law  judge  to  conduct  administrative 
proceedings.  This  amendment  also 
makes  administrative  law  judges  the 
"ultimate  authority"  for  all 
administrative  review  proceedings 
except  permit  approval,  renewal, 
suspension  or  revocation  proceedings. 
The  Director  notes  that  none  of  the 
administrative  proceedings  (i.e.,  levels 
of  review]  were  eliminated  by  this 
amendment,  it  merely  proposes  to 
change  who  performs  them. 

In  its  submittal  of  these  amendments. 
Indiana  asserted  that  these  changes  are 
designed  to  streamline  the  decision- 
making process  within  the  IDNR  and  to 
provide  for  more  timely  administrative 
or  judicial  review  of  decisions  and 
orders  made  by  the  IDNR.  Indiana  also 
stated  that  these  changes  are  consistent 
with  Indiana  PL  28-1990.  the  Indiana 
"sunset"  legislation.  Amendments  to  the 
Indiana  program  under  PL  28-1990  were 
submitted  to  OSM  as  amendment  91-2 
and  were  approved  by  OSM  on  August 
2. 1991  (56  FR  37016). 

Although  there  are  no  direct  Federal 
counterparts  to  the  proposed  provisions 
concerning  the  NRC.  the  Director  finds 
that  the  proposed  requirements  are  not 
inconsistent  with  SMCRA  section  503 
concerning  the  establishment  of  State 
programs. 

2.  IC  13-4.1-2-2,  Powers  and  Duties  of 
the  Director  of  IDNR 

Indiana  proposes  to  delete  existing 
language  at  IC  13-4.1-2-2(a)(7]  which 
requires  the  director  of  IDNR  to  provide 
the  NRC  with  information  and  reports  as 
directed  by  the  NRC.  The  deletion  of 
this  wording  does  not  render  the  Indiana 
program  less  effective  because  in  its 
place,  language  is  added  which  requires 
the  director  of  IDNR  to  do  aU  things 
recessaxy  to  implement  article  IC  13-4.1. 


The  added  language  was  deleted  horn 
(b)(7)  where  it  was  optional  not 
required.  The  Director  finds  the 
proposed  provisions  are  in  accordance 
with  SMCRA  section  503  which 
authorizes  the  establishment  of  State 
regulatory  programs. 

3.  IC  13-4.1-3-3(6).  Permit  Application- 
Public  Inspection 

Indiana  proposes  to  amend  this 
provision  by  deleting  the  word 
"commission's"  and  adding  the  word 
"director's"  in  its  place.  This  change  is 
consistent  with  changes  in 
responsibilities  enacted  by  Indiana  PL 
28-1990  (the  "Sunset "  legislation)  and 
approved  by  OSM  as  program 
amendment  91-2  on  August  2. 1991  (56 
FR  37016).  While  there  is  no  direct 
Federal  counterpart  to  the  proposed 
amendment,  the  Director  finds  that  the 
proposed  amendment  is  not  inconsistent 
with  SMCRA  at  section  507(e)  and  the 
Federal  regulation  at  30  CFR  773.13(a) 
and  that  the  changes  will  not  adversely 
affect  the  Indiana  program. 

IV.  Summary  and  Disposition  of 
Comments 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i),  comments 
were  solicited  from  various  interested 
Federal  agencies.  The  U.S. 
Environmental  Protection  Agency 
responded  that  it  had  no  comments  and 
concurs  with  the  proposed  changes.  The 
U.S.  Soil  Conservation  Service,  Forest 
Service,  Fish  and  Wildlife  Service, 
Bureau  of  Mines,  and  the  U.S.  Army 
Corps  of  Engineers,  Management  and 
Disposal  Division  responded  and  had  no 
comments  to  offer. 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  pubUc  hearing 
was  announced  in  the  July  9, 1991, 
Federal  Register  (56  FR  31093).  The 
comment  period  closed  on  August  8. 
1991.  No  one  requested  an  opportunity 
to  testify  at  the  scheduled  public  hearing 
so  no  hearing  was  held. 

By  letter  dated  August  6, 1991 
(Administrative  Record  No.  IND-0925), 
the  Indiana  Coal  Council,  Inc.  (ICC) 
commented  in  support  of  the 
amendments.  In  particular,  the  ICC 
commented  in  support  of  the  proposed 
amendments  to  reorganize  the  IDNR 
with  respect  to  the  powers  and  duties  of 
the  director  of  IDNR  and  the  NRC;  IC 
13-4.1-2-1  which  authorizes  the  NRC  to 
appoint  administrative  law  judges  to  act 
as  the  ultimate  authority  for  certain 
administrative  decisions:  and  IC  13-44- 
4-5(c)  which  restricU  the  scope  of 


administrative  review  of  permit 
approval  and  disapproval  decisions  to 
the  administrative  record  developed  in 
the  permit  review  process.  As  discussed 
in  the  findings,  the  Director  is  approving 
the  proposed  amendments.  The  ICC 
believed  that  the  transfer  of  permit 
approval  and  administrative  review' 
authority  was  a  matter  of  internal 
organization  of  the  IDNR  and  not  within 
OSM's  purview.  The  Director  disagrees. 
Pursuant  to  30  CFR  732.17,  the  Federal 
regulations  require  OSM  to  review 
changes  in  the  authority  of  the  State  to 
implement,  administer  or  enforce  its 
approved  State  program. 

By  letter  dated  August  3. 1991 
(Administrative  Record  No.  IND-0927) 
the  Hoosier  Environmental  Council 
responded  but  had  no  specific  comments 
concerning  the  proposed  amendments. 

V.  Director's  Decision 

Based  on  the  above  findings,  except 
as  noted  below,  the  Director  is 
approving  proposed  Program 
Amendment  No.  91-7C  as  submitted  by 
Indiana  on  June  4. 1991.  and  as  clarified 
by  letter  dated  May  19, 1992.  As 
discussed  in  Finding  B(l),  the  Director  is 
not  acting  on  the  proposed  removal  of 
reference  to  the  Advisory  Council  from 
IC  13-4.1-2-3. 

As  discussed  in  Findings  B(3)  and 
B(ll)  respectively,  the  following 
proposed  amendments  submitted  by 
Indiana  under  SEA  154  have  been 
transferred  to  and  will  be  reviewed 
under  proposed  amendment  number  91- 
1  (Administrative  Record  No.  IN-0835): 
IC  13-4.1-4-3.1  concerning  protection  of 
public  parks  and  historic  places:  and  IC 
13-4.1-14-1  concerning  areas  unsuitable 
for  mining. 

The  Federal  regulations  at  30  CFR  part 
914  codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  the  states  to 
conform  their  programs  with  the  Federal 
standards  without  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is-required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  Ae  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  sei).]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  el  seq).  The 
Director  has  determined  that  this 


27932  Federal  Register  /  Vol.  57.  No.  121  /  Tuesday.  June  23.  1992  /  Rules  ai^d  Regulations 


amendment  contains  no  provisions  in 
these  categories  and  that  EPA's 
concurrence  is  not  required.  However, 
EPA  responded  to  the  Director's  request 
for  comments  and  stated  that  EPA  had 
no  comments  and  that  it  concurred  on 
the  proposed  amendment 
(Administrative  Record  No.  IND-0919). 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  his  oversight  of  the 
Indiana  program,  the  Director  will 
recognize  only  the  statutes,  regidations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Indiana  of  only  such 
provisions. 

\'I.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  J2291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25, 1991)  on 
Civil  Justice  Reform.  The  Department  of 


the  Interior  has  determined,  to  the 
extent  allowed  by  law,  that  this  rule 
meets  the  applicable  standards  of 
section  2(a)  and  2(b)  of  E.0. 12778. 
Under  SMCRA  732.17(h)(10),  the  agency 
decision  on  State  program  submittals 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  the  Federal 
regulations.  The  only  decision  allowed 
under  the  law  is  approval,  disapproval, 
or  conditional  approval  of  State  program 
amendments. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  22, 1992. 
leffrey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  914.15  is  amended  by 
adding  a  new  paragraph  (nn)  to  read  as 
follows: 

§  914.15    Approval  of  regulatory  program 
amendments. 


IC  13-4.1-4-3.1  concerning  protection  of 
public  parks  and  historic  places;  and  IC 
13-4.1-14-1  concerning  areas  unsuitable 
for  mining. 
|FR  Doc.  92-14577  Piled  6-22-92;  8:45  am) 
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30  CFR  Part  931  | 

New  Mexico  Permanent  Regulatory 
Program  , 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule;  approval  of  proposed 

amendment. 


(nn)  The  following  amendments 
(Program  Amendment  Number  91-7C)  to 
the  Indiana  program  as  submitted  to 
OSM  on  June  4, 1991,  and  clarified  on 
May  19, 1992,  are  approved,  except  as 
noted  herein,  effective  June  23, 1992: 
Changes  to  IC  13-4.1  resulting  from 
Indiana  Senate  Enrolled  Act  154 
concerning  changes  to  the  fees  assessed 
to  provide  program  income, 
requirements  for  hearings,  and  changes 
to  the  responsibilities  of  the  director  of 
IDNR  and  the  Natural  Resources 
Conunission.  No  action  is  taken  on  the 
proposed  removal  of  reference  to  the 
Advisory  Council  from  IC  13-4.1-2-3. 
The  following  amendments  which 
concern  proposed  changes  to  Indiana's 
archaeological  and  historical 
preservation  provisions  have  been 
transferred  to  and  will  be  reviewed  with 
proposed  Indiana  amendment  91-1 
(Administrative  Record  No.  (IN-0835): 


summary:  OSM  is  announcing  its 
decision  to  approve  a  proposed      .  - 
amendment  to  the  New  Mexico 
permanent  regulatory  program  (New 
Mexico  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  pertains 
to  water  control  measures  for  valley  fills 
constructed  of  excess  spoil  and  coal 
processing  waste  banks.  The 
amendment  revises  the  New  Mexico 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 

EFFECTIVE  DATE:  June  23, 1992. 

FOR  FtiRTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen,  Telephone  (505)  77ft- 

1486. 

SUPPtEMENTARY  INFORMATION:  . 

I.  Background  on  the  New  Mexico 
Program 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  o; 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  in  the  December  31, 198Q, 
Federal  Register  (45  FR  86459). 
Subsequent  actions  concerning  New  I 

Mexico's  program  and  program  

amendments  can  be  found  at  30  CFR 
931.15, 931.16,  and  931.30. 

II.  Proposed  Amendment 

By  letter  dated  November  22, 1991 
(Administrative  Record  No.  NM-669), 
New  Mexico  submitted  a  proposed 
amendment  to  its  permanent  regulatory 
program  pursuant  to  SMCRA.  New 
Mexico  submitted  the  proposed 
amendment  in  response  to  a  June  1, 
1990,  letter  from  OSM  to  New  Mexico 
(Administrative  Record  No.  NM-590). 
The  provision  of  the  Coal  Surface 
Mining  Commission  (CSMC)  rules  that 
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New  Mexico  proposed  to  amend  are  (1) 
CSMC  Rule  80-l-20-72(d).  which 
concerns  diversion  channel  design  for 
excess  spoil  valley  fills,  and  (2)  CSMC 
Rule  80-l-20-83(b),  which  concerns 
surface  drainage  control  for  coal 
processing  waste  banks. 

OSM  published  a  notice  in  the 
December  13, 1991,  Federal  Register  (56 
FR  65032}  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
NM-674).  The  public  comment  period 
closed  January  13. 1992. 

III.  Director's  Findings 

After  a  thorough  review,  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17,  the  Director 
finds  that  the  proposed  amendment  as 
submitted  by  New  Mexico  on  November 
22, 1991,  is  no  less  stringent  than 
SMCRA  and  no  less  effective  than  the 
corresponding  Federal  regulations. 

1.  CSMC  Rules  80-l-20-72(d),  Water 
Control  Measures  for  Excess  Spoil 
Valley  Pills 

New  Mexico  proposed  to  revise 
CSMC  Rule  80-l-20-72(d)  to  require  that 
surface  water  runoff  from  areas  above  a 
valley  fill  constructed  of  excess  spoil 
and  runoff  from  the  HU  surface  be 
diverted  into  stabilized  channels 
designed  (1)  in  accordance  with  the 
diversion  design  requirements  at  CSMC 
Rule  80-l-20~43  and  (2)  to  safely  pass 
the  runoff  from  a  100-year,  6-hour 
precipitation  event. 

The  requirements  of  the  proposed  rule 
are  substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  8ia72(a)(2)  and  817.72(a)(2)  except 
that  it  allows  the  Director  of  the  Mining 
and  Minerals  Division  (MMD)  to  specify 
a  larger  design  precipitation  event  than 
the  100-year,  6-hour  event  for  channels 
used -to  divert  runoff  from  areas  above 
the  fill.  Because  specification  of  a  larger 
design  precipitation  event  would 
provide  additional  protection  for  the 
channels  and,  subsequently,  would 
improve  the  stability  of  the  fill,  the 
Director  finds  that  New  Mexico's 
proposed  CSMC  Rule  80-l-20-72(d)  is 
no  less  effective  than  the  corresponding 
Federal  regulations  at  30  CFR 
816.72(a)(2)  and  817.72(a)(2)  and 
approves  it. 

2.  CSMC  Rules  80-l-20-83(b),  Water 
Control  Measures  for  Coal  Processing 
Waste  Banks 

New  Mexico  proposed  to  revise 
CSMC  Rule  80-l-20-«3(b)  to  require  that 
all  surface  drainage  from  the  area  above 
a  coal  processing  waste  bank  and  from 
the  crest  and  face  of  such  waste 


disposal  areas  be  diverted  in 
accordance  with  CSMC  Rule  80-1-20- 
72(d). 

The  corresponding  Federal  regulations 
at  30  CFR  816.83(a)(2)  and  817.83(a)(2) 
prohibit  the  diversion  of  uncontrolled 
surface  drainage  over  the  outslopes  of 
refuse  piles  and,  accordingly,  require 
that  runoff  from  areas  above  refuse  piles 
and  from  the  surface  of  refuse  piles  be 
diverted  into  channels  designed  (1)  to 
meet  the  requirements  of  30  CFR  816.43 
and  817.43  and  (2)  to  safely  pass  the 
runoff  from  a  100-year,  6-hour 
precipitation  event.  The  Federal 
regulations  also  provide  that  runoff  from 
undisturbed  areas  around  a  refuse  pile 
need  not  be  commingled  with  the  runoff 
from  the  surface  of  the  refuse  pile. 

Although  New  Mexico's  proposed 
CSMC  Rule  80-l-20-83(b)  uses  the  term 
"coal  processing  waste  bank"  where  the 
corresponding  Federal  regulations  at  30 
CFR  816.83(a)(2)  and  817.83(a)(2)  use  the 
term  "refuse  pile,"  the  proposed  rule,  by 
reference  to  section  20-72(d),  provides 
the  same  requirements  as  the  Federal 
regulations.  By  Federal  definition  at  30 
CFR  701.5,  "refuse  pile"  means  a  surface 
deposit  of  coal  mine  waste  (coal 
processing  waste  and  underground 
development  waste)  that  does  not 
impound  water,  slurry,  or  other  liquid  or 
semi-liquid  material.  New  Mexico's 
approved  definition  of  "coal  processing 
waste  banks"  at  CSMC  80-1-1-5,  has 
the  same  meaning  and  is  no  less 
effective  than  the  Federal  definition  of 
"refuse  pile"  (56  FR  67520,  December  31, 
1991).  Thus,  New  Mexico's  "coal 
processing  waste  banks"  contain  the 
same  materials  as  Federal  "refuse  piles" 
contain,  and  New  Mexico's  CSMC  Rule 
80-1-20-83  applies  to  the  same  waste 
disposal  areas  as  do  the  Federal 
regulations  at  30  CFR  816.83  and  817.83. 

In  addition,  as  discussed  in  finding 
No.  1  above,  the  Director  approves  New 
Mexico's  proposed  CSMC  Rule  80-1-20- 
72(d)  which,  like  the  Federal  regulations, 
requires  that  surface  runoff  from  areas 
above  the  fill  and  nmoff  from  the  fill 
surface  be  diverted  into  stabilized 
channels  designed  (1)  in  accordance 
with  the  diversion  performance 
standards  at  CSMC  Rule  80-1-20-43  and 
(2)  to  safely  pass  the  runoff  from  a  100- 
year,  6-hour  precipitation  event. 
Although  CSMC  Rule  80-1-20-72 
specifically  concerns  the  disposal  of 
excess  spoil  in  valley  fills  and  does  not 
mention  "excess  spoil"  or  "valley  fill," 
its  requirements  at  paragraph  (d)  are 
appropriate  for  coal  processing  waste 
banks.  A  "fill"  is,  among  other  things, 
anything  that  fills  or  is  used  to  fill  a 
space,  or  is  a  piece  of  land  artificially 
raised  to  a  higher  level.  Thus,  a  surface 
deposit  of  material  in  a  coal  processing 


waste  bank  is  considered  to  be  a  "fill." 
In  addition,  the  applicability  of  the 
requirements  of  paragraph  (d)  is  not 
dependent  on  the  type  of  material  in  the 
fill,  the  material's  position  withm  the  fill, 
or  on  the  topographic  location  of  the  fill. 
Therefore,  the  requirements  at 
paragraph  (a)  are  as  applicable  to  coal 
processing  waste  banks  as  to  excess 
spoil  fills. 

Further,  the  Federal  provisions  at  30 
CFR  816.83(a)(2)  and  817.83(a)(2) 
concerning  the  commingling  of  runoff 
from  undisturbed  areas  with  runoff  from 
the  surface  of  refuse  piles  is  a 
clarification  rather  than  a  requirement. 
Therefore,  lack  of  a  provision  in  New 
Mexico's  proposed  CSMC  Rule  80-1-20- 
83(b)  concerning  the  commingling  of 
runoff  does  not  render  New  Mexico's 
proposed  rule  less  effective  than  the 
corresponding  Federal  regulation. 

For  these  reasons,  the  Director  finds 
that  New  Mexico's  proposed  CSMC  Rule 
80-l-20-83(b)  is  no  less  effective  than 
the  corresponding  Federal  regulations  at 
30  CFR  818.83(a)(2)  and  817.83(a)(2)  and 
approves  it. 

IV.  Public  and  Agency  Comments 

Public  Comments 

OSM  solicited  public  comments  and 
provided  opportunity  for  a  public 
hearing  on  the  proposed  amendment.  No 
comments  were  received  from  the 
public.  Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Agency  Comments 

Pursuant  to  section  503(b)(1)  of 
SMCRA  and  30  CFR  732.17(h)(ll)(i).  the 
OSM  solicited  comments  from  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  and  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  New  Mexico 
program. 

EPA.  Region  6,  and  the  Bureau  of  Land 
Management  responded  that  they  had 
no  objections  to  the  proposed 
amendment  (Administrative  Record 
Nos.  NM-673  and  NM-676). 

The  Bureau  of  Mines  and  the  Soil 
Conservation  Service  responded  that 
they  had  no  comments  on  the  proposed 
amendment.  (Administrative  Record  No. 
NM-675  and  NM-671). 

The  U.S.  Army  Corps  of  Engineers 
responded  that  it  found  the  proposed 
amendment  to  be  satisfactory 
(Administrative  Record  No.  NM-672). 

The  Mine  Safety  and  Health 
Administration  (MSHA)  responded  that 
New  Mexico's  proposed  amendment  is 
acceptable  and  does  not  appear  to 
confiict  with  current  MSHA  regulations 
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(Administrative  Record  No.  NM-e78). 
MSHA  also  commented  that  iU 
regulations  addressing  control  of  runoff 
from  refuse  piles,  contrary  to  New 
Mexico's  proposed  ntle«,  do  not  specify 
"the  sixe  of  the  design  stonn  to  be  used. 
nor  does  it  specify  the  method  to  divert 
the  runoff."  However.  MStft.  generally 
recommends  "for  each  refuse  pile,  a 
diversion  ditch  capable  of  handling  the 
100-year,  6-hour  design  storm."  which  is 
the  storm-design  requirement  at  New 
Mexico  8  CSMC  Rules  80-l-20-72(d) 
and  80-l-20-83(b). 

EPA  Concurrence 

Pursuant  to  30  CFR  732-17(h)(llMii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  EPA 
with  the  re^>ect  to  provisions  of  the 
State  program  amendment  which  relate 
to  air  or  water  quality  standards 
promulgated  imder  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Qean  Air  Act  (42  VSXL  7401  et 
seq.) 

None  of  ^e  changes  that  New  Mexico 
proposes  to  its  rules  pertain  to  air  or 
water  quahty  standards.  Therefore, 
OSM  did  not  request  EPA"s  concurrence 
on  the  proposed  amendment. 

V.  Director's  Dedsioo 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  New 
Mexico  on  November  22, 1991.  The 
Director's  approval  of  the  proposed 
amendment  is  contingent  upon  New 
Mexico's  promulgation  of  the  proposed 
revisions  in  the  identical  form  as 
submitted  to  and  approved  by  OSM. 

To  implement  this  decision,  the 
Director  amends  the  Federal  regulations 
at  30  CFR  part  931  that  codify  all 
decisions  concerning  the  New  Mexico 
program.  This  Tinal  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Detenninatkms 

National  Environmental  Policy  Act 

Pursuant  to  section  702(d)  of  SMCRA, 
30  U.S.C.  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  luly  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3, 4, 7. 
and  8  of  Executive  Order  12291  for 


actions  directly  rriated  to  approval  or 
conditional  approTal  of  State  regulatory 
programs.  Accordingly,  for  this  action 
OSM  is  exempt  from  Ae  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  acticn  does  not  reqtiire 
regulatory  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
US.C  601  et  seq.)  This  rule  will  not 
impose  any  new  requirements:  rather.  It 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
regulationa  will  be  met  by  the  State. 

Executive  Order  12778 

This  rule  has  been  reviewed  under  the 
principles  set  forth  in  section  2  of  E.O. 
12778  (56  FR  55195,  October  25. 1991)  on 
Civil  Justice  Reform-  The  Department  of 
the  Interior  has  determined,  to  the 
extent  allowed  by  law.  that  this  rule 
meets  the  appBcable  standards  of 
sections  2(a}  and  2(b)  of  E.0. 12778. 
Under  SMCRA  section  405  and  30  CFR 
884  and  section  503(a)  and  30  CFR  732.15 
and  732.17(h)(10),  the  agency  decision  on 
State  program  submittals  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
the  Federal  regulations.  The  only 
decision  allowed  under  the  law  is 
approval,  disapproval  or  conditional 
approval  of  State  program  amendments. 

Paperwork  Redaction  Act 

This  mle  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Subiacts  in  30  CFR  Part  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated  May  22. 1992. 
Raymond  L.  Lowria. 

Aasistont  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  931— NEW  MEXICO 

1.  The  authority  citation  for  part  931 
continues  to  read  as  follows: 

Audwrity:  30  U.S.C.  1201  et  seq. 

2.  Section  931.15  is  amended  by 
adding  a  new  paragraph  (q)  to  read  as 
follows: 

§931.15    Approval  of  amandmant*  to  Stata 
regulatory  program. 


(q)  The  revisions  to  the  following  New 
Mexico  Coal  Surface  Mining 
Commisskm  (CSMC)  rales,  as  submitted 
on  November  2Z  1991.  are  approved 
effective  }une  23, 1992: 
Diversion  channel  deaign  for  valley 

fills-«0-l-20-72(d). 
Surface  drainage  control  for  coal 

proceaaing  waste  banks— 80-1-20- 

83(by. 
[FR  Doc  92^14578  Flkd  •-2Z-92:  •:46  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPartS 

Mandatory  DtedoMtr*  of  Social 
Sacurtty  Numbara 

MBHCr.  Department  of  Veterans 

Affairs. 

ACTION:  Technical  amendment 


SUMMAMV:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulationa  concerning  the 
disclosure  of  social  security  numbers 
and  the  discontinuance  of  compensatioa 
and  pension  benefits.  The  intended 
effect  of  this  technical  amendment  is  to 
conform  the  regulation  to  the  plain 
statutory  language. 
Erracnvc  DATC  This  amendment  is 
effecthre  November  5. 1900,  the  date  the 
legislation  was  signed  into  law. 
FOR  FURTMER  INFORMATKM  CONTACT: 
John  Bisset,  Jr.,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420.  (202)  233-3005. 
8UPPI.EMENTARY  INFORMATION:  VA 

published  a  final  regulation  to  add  a 
new  S  3.216  to  38  CFR  in  the  Federal 
Register  of  March  9. 1992  (57  FR  K2S,7-^\. 
That  rulemaking  implemented  section 
8053  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law 
101-508,  which  amended  38  U.S.C.  5101 
(formerly  3001)  by  authorizing  the 
Secretary  to  require  any  person  who 
applies  for  or  receives  compensation  or 
pension  benefits  to  disclose  his  or  her 
social  security  number,  and  the  social 
security  number  of  any  dependent  or 
beneficiary  on  whose  behalf,  or  based 
upon  whom,  benefits  are  sought  or 
received,  to  VA  upon  request  The 
current  language  of  \  3.216  does  not 
conform  to  the  statutory  provisions  as  it 
does  not  require  the  tenaination  or 
denial  of  benefits  when  a  claimant  or 
recipient  fails  to  furnish  the  social 
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security  number  of  the  beneficiary 
based  upon  whom  benefits  are  sought  or 
received.  38  CFR  3.216  has  been 
amended  to  correct  this  oversight. 

VA  is  amending  38  CFR  3.216  in  order 
to  conform  the  regulatory  language  to 
the  statutory  provisions.  Because  this 
amendment  does  not  constitute  a 
substantive  change,  publication  as  a 
proposal  for  public  comment  is 
unnecessary. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  this  amendment  is  not  a 
"rule"  as  defmed  in  and  made  subject  to 
the  Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601(2).  In  any  case,  this 
regulatory  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defmed  in  the  RFA,  5  U.S.C. 
601-612.  This  amendment  will  not 
directly  affect  any  small  entity. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-ba.sed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104, 
64.105,  64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions,  Veterans. 

Approved:  June  10, 1992. 
Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  amended  as 
set  forth  below: 

PART  S^ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A.  continues  to  read  as  follows: 

Authority:  105  Stat.  388:  38  U.S.C.  501(a). 
unless  otherwise  noted. 

§3^16    [Amended] 

2.  In  §  3.216,  the  first  and  third 
sentences,  after  the  words  "the  social 


security  number  of  any  dependent", 
remove  the  words  "for  whom",  and  add. 
In  their  place,  the  words  "or  beneficiary 
on  whose  behalf,  or  based  upon  whom,". 

[FR  Doc.  92-14702  Filed  6-22-92;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(IL  12-16-5434;  FRL-4145-6]  ■ 

Reconsideration  of  Certain  Federal 
RACT  Rules  for  Illinois 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Notice  of  partial  stay  and 

reconsideration. 

summary:  On  November  20, 1991, 
USEPA  announced  a  3-month  partial 
stay  and  reconsideration  of  certain 
Federal  rules  requiring  reasonably 
available  control  technology  (RACT)  to 
control  volatile  organic  compound 
(VOC)  emissions  in  the  Illinois  portion 
of  the  Chicago  ozone  nonattainment 
area.  That  action  was  taken  pursuant  to 
Clean  Air  Act  (CAA)  section 
307(d)(7)(Bi,  which  authorizes  the     . 
Administrator  to  stay  the  effectiveness 
of  a  rule  during  reconsideration. 
Elsewhere  in  the  November  20, 1991, 
Federal  Register,  USEPA  proposed  to 
extend  the  stay  beyond  the  3-month 
period,  if  and  as  necessary  to  complete 
reconsideration  of  the  subject  rules 
(including  any  appropriate  regulatory 
action),  pursuant  to  CAA  sections  110(c) 
and  301(a)(1).  Public  comment  was 
solicited  on  USEPA's  proposed 
extension  of  the  stay  and  an  opportunity 
for  requesting  a  pubjic  hearing  was 
provided. 

No  public  comments  were  received  in 
response  to  USEPA's  proposed 
rulemaking.  Today's  rulemaking 
announces  USEPA's  final  rule  imposing 
a  stay  for  the  rules  under 
reconsideration,  until  USEPA  completes 
reconsideration  of  these  rules. 
EFFECTIVE  DATE:  June  12. 1992. 
ADDRESSES:  The  docket  for  this  action 
(Docket  No.  5AR92-1)  is  located  for 
public  inspection  and  copying  at  the 
following  addresses.  We  recommend 
that  you  contact  Randolph  O.  Cano 
before  visiting  the  Chicago  location  and 
Gloris  Butler  before  visiting  the 
Washington,  D.C.  location.  A  reasonable 
fee  may  be  charged  for  copying. 
U.S.  Environmental  Protection  Agency, 
Region  V,  Regulation  Development 

Branch, 
77  West  Jackson  Street. 


Chicago.  Illinois  60604, 

(312)  886-«036. 

U.S.  Environmental  Protection  Agency. 

Docket  No.  5A-91-1, 

Public  Information  Reference  Unit  (pm- 

211D)  room  2904, 
Wasterside  Mall,  401  M  Street  SW, 
Washington,  DC  2046a 
(202)  245-3639.  ^   ** 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  O.  Cano  (AR-18I).  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency. 
Region  V.  230  South  Dearborn  Street. 
Chicago.  Illinois,  60604,  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  On 

November  20, 1991,  (56  FR  58528) 
USEPA  proposed  to  extend  a  3-month 
stay  imposed  on  November  20, 1991  (56 
FR  58501).  for  the  following  RACT  rules. 
including  the  applicable  compliance 
dates  being  reconsidered:  (1)  The 
emission  limitations  and  standards  for 
paper  coating  operations  only  as  they 
apply  to  Riverside  Laboratories,  Inc.  (55 
FR  at  26868-874.  codified  at  40  CFR 
52.741(e)),  as  well  as  the  August  30, 1991. 
compliance  date  (56  FR  33710,  33712 
(July  23. 1991).  to  be  codified  at  40  CFR 
52.74l(z)(4)):  and  (2)  the  "other  emission 
sources"  rule  and  the  recordkeeping  and 
reporting  requirements  for  non-CTG 
sources  only  as  they  apply  to  Reynolds 
Metals  Company  (55  FR  26884-886, 
codified  at  42  CFR  52.741  (x)  and  (y)),  as 
well  as  the  August  30. 1991,  compliance 
date  (56  FR  at  33710,  33712,  to  be 
codified  at  40  CFR  52.741(z)(4)). 

It  should  be  noted  that  in  the 
November  20. 1991  (56  FR  58528) 
proposed  rule  on  page  58529  in  the  first 
full  paragraph  in  the  middle  column  the 
codification  citation  for  the  compliance 
date  for  both  40  CFR  52.741(e)  and  40 
CFR  52.741(x)  and  (y)  were  incorrectly 
listed  as  40  CFR  52.74Uz)(2).  The  correct 
citation  is  40  CFR  52.741(z)(4).  This 
citation  was  correctly  presented  in  the 
Notice  of  Stay  and  Reconsideration 
which  was  also  published  on  November 
20, 1991  (56  FR  58501).  USEPA  regrets 
any  inconvenience  that  this  improper 
citation  in  the  proposed  rule  may  have 
caused. 

The  proposed  stay  beyorvd  the  three 
months  expressly  provided  in  section 
307(d)(7)(B)  was  to  remain  in  effect  until 
withdrawn  by  a  subsequent  rule,  but 
only  if  and  as  necessary  to  complete 
USEPA's  rulemaking  on  the 
reconsidered  actions.  The  November  20. 
1991.  notice  proposed  to  issue  the  stay 
pursuant  to  CAA  sections  110(c)  and 
301(a)(1).  42  U.S.C.  7410(c)  and 
7601(a)(1). 
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Final  Rulemaking  ActioD 

Because  no  public  commenU  were 
received  concerned  USEPA's  proposed 
rulemaking  action  to  extend  the  stay 
beyond  the  three  months  provided  in 
section  307(d)(7)(B)  of  the  CAA  (42 
U.S.C.  7607(d)(7)(B)).  USEPA  announces 
an  extension  of  the  slay  for  Riverside 
Laboratories  and  Reynolds  Metals 
Company,  but  only  as  long  as  necessary 
to  complete  reconsideration  of  the  rules 
identified  in  the  proposal. 

At  that  time,  USEPA  will  publish  a 
rule  in  the  Federal  Register  notifying  the 
public  of  the  withdrawal  of  this  stay. 

USEPA  intends  to  complete  its 
reconsideration  of  the  rules  and. 
following  the  notice  and  comment 
procedures  of  5  307(d)  of  the  CAA,  lake 
appropriate  action.  If  the 
reconsideration  results  in  emission 
limitations  and  standards  which  are 
different  than  the  otherwise  applicable 
Federal  Implementation  Plan  rules, 
USEPA  will  propose  an  appropriate 
compliance  period  following  fmal 
adoption  of  the  new  emission  limitations 
and  standards.  In  essence,  USEPA  will 
seek  to  ensure  that  the  affected  parties 
are  not  unduly  prejudiced  by  the 
Agency's  reconsideration.  Note  that,  like 
the  rules  themselves,  any  USEPA 
proposal  regarding  the  appropriate 
compliance  period  would  be  subject  to 
the  notice  and  comment  procedures  of 
CAA  section  307(d). 

USEPA  recognizes  the  interests  of  the 
State  of  Wisconsin  in  this  matter.  The 
regulatory  requirements  that  are 
affected  by  today's  proposal  were 
undertaken  in  the  context  of  a 
settlement  agreement  between  USEPA 
and  the  States  of  Wisconsin  and  Illinois. 
In  recognition  of  those  obligations. 
USEPA  will  reconsider  the  rules  in 
question  as  expeditiously  as  practicable. 

This  stay  will  be  effective 
immediately  upon  signature  of  the 
Administrator  pursuant  to  the 
Administrative  Procedure  Act,  5  U.S.C. 
533(d)  (1)  and  (3)  for  good  cause  and 
because  it  relieves  a  restriction. 

Correction 

In  the  codification  of  a  Stay  affecting 
Viskase  Cprporation,  AUsteel, 
Incorporated  and  General  Motors 
Corporation  which  was  published  in  the 
May  31, 1991,  Federal  Register  (56  PR 
24722)  in  the  third  column  on  page  24723, 
in  §  52.741(z)(l)  the  date  on  which  the 
stay  was  initiated  was  incorrectly  listed 
as  January  4, 1991.  The  correct  date  on 
which  the  stay  was  initiated  is  July  1. 
1991.  USEPA  is  correcting  this  error  in 
todays  Federal  Register.  USEP.A  regrets 
any  inconvenience  that  this  error  has 
caused. 


Under  Executive  Order  12291.  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

List  of  Sobiects  in  40  CFR  Pwt  52 

Air  pollution  control. 
Intergovernmental  relations,  Ozone. 

Dated:  )une  12. 1902. 
F.  Henry  Habicht  H, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 
Authority:  42  U.S.C  7401-7671q. 


Subpart  O— lUinois 

2.  Section  52.741.  is  amended  by 
revising  paragraphs  (z)(l)  and  (z)(4)  to 
read  as  follows: 

§  52.741    Control  strategy.  OzofW  control 
measures  for  Cook,  DuPags,  Kane.  Lata, 
McHenry  and  WiU  Counties. 
•         •         •        «         • 

(z)  *  •  • 

(1)  The  following  rules  are  stayed 
from  July  1, 1991.  until  USEPA  completes 
its  reconsideration  as  indicated: 

(i)  40  CFR  52.741  (e)(l)(i)(M){2)  and  (J), 
and  40  CFR  52.741(e)(5); 

(ii)  40  CFR  52.741(u)  and  (v),  including 
40  CFR  52.741(u){4)  and  (v)(4)  only  as  it 
applies  to  Viskase  Corporation's 
cellulose  food  casing  manufacturing 
facility  in  Bedford  Park  Illinois;  and 

(iii)  40  CFR  52.741(u),  including  40  CFR 
52.741(u)(4).  only  as  applies  to  Allsteel 
Incorporated' 8  adhesive  lines  at  its 
metal  furniture  manufacturing 
operations  in  Kane  County,  Illinois. 
When  USEPA  concludes  its 
reconsideration,  it  will  publish  its 
decision  and  any  actions  required  to 
effectuate  that  decision  in  the  Federal 
Register. 

(4)  The  following  rules  are  stayed 
from  June  12. 1902  until  USEPA 
completes  its  reconsideration  as 
indicated: 

(i)  40  CFR  52.741(e)  only  as  it  applies 
to  Riverside  Laboratories  Incorporated; 
and         

(ii)  40  CFR  52.741(x)  and  (y)  only  as  it 
applies  to  Reynolds  Metals  Company. 
When  USEPA  concludes  its 
reconsideration,  it  will  publish  its 
decision  and  any  actions  required  to 


effectuate  that  decision  in  the  Federal 
Register. 

[PR  Doc  92-14607  Filed  6-22r^;  8:45  am) 

BILUNQ  COOC  M«0-IO-M 

40  CFR  Parte  52  and  81 
[KS1-V543a;  Fm.-4126-«) 

Approval  and  Promulgation  of 
Implefnentatton  Plans;  and  Designation 
of  Areas  for  Air  Quality  Pfenning 
Purposes;  State  of  Kansas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTIOM:  Final  rule. 

summary:  In  today's  notice  EPA  is 
taking  final  action  to  approve  revisions 
to  the  Kansas  State  Implementation  Plan 
(SIP).  The  revision  includes  the  Kansas 
ozone  maintenance  plan  for  the  Kansas 
City  area  and  related  Kansas  rule 
revisions.  EPA  is  also  approving  the 
state's  request  to  redesignate  Johnson 
and  Wyandotte  Counties  (the  Kansas 
portion  of  the  Kansas  City 
nonattainment  area)  to  attainment  with 
respect  to  the  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS).  In  a 
separate  Federal  Register  notice 
published  today,  EPA  is  taking  a 
concurrent  final  action  regarding  the 
Missouri  maintenance  plan  and 
redesignation  request  for  the  Missouri 
portions  of  the  Kansas  City 
nonattainment  area. 
EFFECTIVE  DATE:  This  rule  will  become 
effective  on  July  23, 1992. 
ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  the  Kansas  Department  of  Health 
and  Environment,  Forbes  Field.  Building 
740,  Topeka,  Kansas  66620,  and  the 
Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401  M 
Str«et  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Xarry  A.  Hacker  at  (913)  551-7602  (FTS 
276-7602). 
SUPPtfMENTARY  INFORMATION:  . 

I.  Background 

Three  years  of  quality  assured 
ambient  air  quality  data,  for  the  period 
1989  through  1991,  indicate  that  the 
Kansas  City  ozone  nonattainment  area 
has  attained  the  NAAQS  for  ozone. 
Therefore,  in  accordance  with  the  Clean 
Air  Act  (CAA),  as  amended,  and  to 
ensure  continued  attainment  of  the 
standard  with  an  adequate  margin  of 
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safety,  the  state  of  Kansas  has 
submitted  an  ozone  maintenance  plan 
which  projects  continued  attainment  of 
the  ozone  standard  in  the  Kansas  City 
area. 

Both  the  Kansas  and  Missouri  plans 
meet  all  the  applicable  requirements  of 
the  CAA,  as  amended.  The  Kansas 
submittal  complies  with  section  175A  of 
the  Act  which  sets  forth  maintenance 
plan  requirements  for  areas  seeking 
redesignaticMi  from  nonattainment  to 
attainment.  The  state's  demonstration  of 
continued  attainment  relies  in  part  on 
EPA's  Phase  II  gasoline  volatility 
requirements.  The  plan  demonstrates 
continued  attaiimient  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
area  is  redesignated. 

Eight  years  after  the  redesignation,  the 
state  commits  to  submit  a  revised 
maintenance  plan  which  demonstrates 
attaiimient  for  the  ten  years  following 
the  initial  ten-year  period.  And,  in  the 
event  of  future  NAAQS  violations,  the 
maintenance  plan  contains  contingency 
measures  adequate  to  ensure  prompt 
correction  of  the  air  quality  problem. 

Accompanying  the  maintenance  plan 
are  new  state  rules  which  control 
certain  categories  of  sources  which  emit 
volatile  organic  compounds  (VOC) 
emissions. 

Finally,  the  state  submittal  also 
includes  a  redesignation  request  in 
which  the  state  demonstrates  that  the 
area  has  fulfilled  the  redesignation 
requirements  of  the  amended  Act 
pursuant  to  section  107(d)(3)(e). 

On  January  15, 1992,  in  the  Federal 
Register  [57  FR  1705),  EPA  proposed  to 
approve  the  state's  maintenance  plan 
and  Reasonably  Available  Control 
Technology  (RACT)  rules  and  to 
promulgate  the  redesignation.  (In  a 
separate  notice  published  the  same  day, 
EPA  proposed  to  approve  an  analogous 
maintenance  plan  and  redesignation 
request  submitted  by  the  state  of 
Missouri.)  The  reader  should  consult 
EPA's  proposed  rulemaking  and 
technical  support  document  for  a 
detailed  discussion  of  the  state's 
submission,  the  relevant  requirements  of 
the  Act  and  EPA's  proposed  action. 

II.  Response  to  Comments 

EPA  received  71  letters  commenting 
on  the  proposed  rulemaking.  All 
commenters  supported  the  proposed 
action  except  one  (Phillips  Petroleum 
Company,  Bartlesville,  Oklahoma). 
Phillips  requested  that  EPA  disapprove 
the  maintenance  plan  based  on  four 
arguments.  Phillips'  comments  consist  of 
three  technical  issues  concerning  the 
demonstration  included  by  Kansas  and 
Missouri  to  show  that  the  area  would 
continue  to  maintain  the  ozone 


standard,  artd  one  poHcy  issae 
concerning  the  appropriate  mix  of 
controls  necessary  to  maintain  the 
standard  A  summary  of  Phillips' 
comments,  and  EPA's  response  to  them, 
follow. 

Comment-  PhiUips  alleges  that  the 
methodology  that  Kansas  used  in  plan 
development  is  unable  to  quantitatively 
determine  the  types  of  ozone  precursor 
control  needed  and  the  extent  to  which 
precursor  emissions  reductions 
(including  NO,)  may  be  required  to 
maintain  the  ozone  standard.  Phillips 
alleges  that  EPA  should  require  urban 
grid-based  air  quality  modeling. 

Response:  In  the  1990  Amendments  to 
the  Act,  Congress  specifically  added 
section  175A  which  specifies  the 
requirements  for  maintenance  plans. 
There  is  no  requirement  in  section  175A. 
or  in  other  applicable  provisions  of  the 
Act,  for  photochemical  grid  modeling  to 
demonstrate  maintenance  of  the  ozone 
standard  in  areas  like  Kansas  City, 
which  have  attained  the  standard  Such 
modding  is  only  required  for  certain 
areas  which  have  not  attained  the 
standard.  The  requirement  for  such 
modeling  applies  to  those  areas  with  the 
more  serious  or  complex  ozone 
nonattainment  problems  (e.g.,  section 
182(c)(2)(A),  which  requires  modeling  for 
areas  classified  as  "serious").  EPA 
believes  the  lack  of  such  a  requirement 
for  maintenance  plans  was  intended  to 
give  EPA  and  the  states  flexibility  in 
demonstrating  maintenance  of  the 
standard  Accordingly,  for  maintenance 
demonstrations,  EPA  believes  that 
states  may  make  the  demonstration 
through  one  of  two  alternatives: 

(1)  A  demonstration  that  the  future 
emission  inventory  will  not  exceed  the 
inventory  that  existed  at  the  time  of  the 
request  for  redesignation,  or  (2)  an 
appropriate  modeling  analysis  which 
shows  that  the  future  mix  of  sources  and 
emission  rates,  when  combined  with  the 
control  strategy  for  the  area,  will  not 
cause  any  violations  of  the  ambient 
standards.  Of  these  two  choices,  the 
state  elected  to  base  its  maintenance 
demonstration  on  the  emission 
inventory  analysis.  EPA  believes  that 
the  projection  and  analysis  of  future 
emissions  meet  the  requirements  of 
section  175A,  and  that  the  state's 
emission  inventory  methodology  is 
consistent  with  EPA  guidance,  as 
discussed  in  the  proposed  rulemaking. 

Phillips  also  suggested  that  NO. 
emissions  should  be  examined  using  the 
photochemical  ^d  model  because  an 
increase  in  NO.  emissions  could  result 
in  violations  of  the  ozone  standard 
without  an  increase  in  VOC  emissioas. 
EPA  agrees  that  violations  caused  by 
increased  NOx  emissions  are 


theoretically  possible,  although  the 
exact  relationship  between  NO, 
emissions  and  the  formation  of  ozone  is 
not  certaia  However,  in  the  case  of  the 
Kansas  City  maintenance  plan.  EPA 
performed  an  analysis  of  projected  NO, 
emissions  for  the  metropolitan  area. 
EPA's  analysis  showed  no  increase  in 
NO.  emissions  through  the  year  2005. 
Coupled  with  the  projection  that  VOC 
emissions  will  be  below  the  level 
existing  at  the  time  of  the  redesignatioD 
request  EPA  concludes  that  there  is  an 
adequate  technical  basis  in  the  plan  to 
demonstrate  that  the  ozone  standard 
will  be  maintained. 

EPA  also  notes  that  historically  VOC 
control  has  been  successful  in  bringing 
the  Kansas  City  area  into  attainment  of 
the  ozone  standard  which  is  another 
basis  for  the  conclusion  that 
maintenance  of  both  VOC  and  NO, 
emissions  levels  will  result  in  continued 
attaiimtent 

For  the  foregoing  reasons,  EPA  does 
not  agree  that  photochemical  grid 
modeling  is  legally  required  or 
technically  necessary  to  show 
maintenance  of  the  standard.  The 
methodology  used  by  the  state  to 
demonstrate  continued  maintenance  of 
the  standard  is  adequate  to  meet  the 
requirements  of  section  175A, 

Comment  Phillips  argues  that  due  to 
the  lack  of  a  "quantitative  analysis'* 
through  urban  grid  modeling,  there  is  no 
basis  for  establishing  the  "margin  of 
safety"  included  in  the  plan. 

Response:  The  comment  assumes  that 
photochemical  grid  modeling  is 
necessary  to  demonstrate  maintenance 
of  the  ozone  standard.  As  discussed 
above,  EPA  believes  that  the 
demonstration  included  in  the 
maintenance  plan  is  adequate  in  the 
absence  of  such  modeling. 

The  need  for  a  margin  of  safety  is 
clearly  demonstrated  in  the  Kansas  City 
maintenance  plan.  That  margin, 
provided  primarily  through  the  delivery 
of  gasoline  with  a  Reid  Vapor  Pressure 
(RVP)  limit  of  7.8  psi,  is  essential  due  to 
the  marginal  nature  of  ozone  attainment 
in  the  area.  Since  1990,  exceedances  of 
the  ozone  standard  have  occurred  when 
RVP  levels  were  between  8.5  and  9.0  psL 
There  were  two  exceedances  of  the 
standard  in  1990  and  two  in  1991. 
Because  these  exceedances  did  not 
occur  at  the  same  monitor  site,  they  did 
not  constitute  violations  of  the  NAAQS. 
However,  these  exceedances  do  indicate 
that  the  standard  will  likely  be 
jeopardized  without  further  control 
measures.  RVP  control  is  the  only 
measure  that  can  provide  inunediate 
VOC  reduction  and  the  desired  margin 
of  safety  during  the  next  several  ozone 
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seasons,  since  other  control  measures, 
as  discussed  below,  require  a  much 
longer  implementation  period. 

Section  211(h)(2)  of  the  CAA  allows 
EPA  to  impose  an  FtVP  requirement 
"lower  than  9.0  psi  in  any  area,  formerly 
an  ozone  nonattainment  area,  which  has 
been  redesignated  an  attainment  area." 
EPA  discusses  this  authority  in  the 
context  of  areas  newly  redesignated  to 
attainment  in  its  federal  fuel  volatility 
regulations  (56  FR  64704,  December  12. 
1991).  In  that  rulemaking,  EPA  provided 
that  an  area  which  is  redesignated  to 
attainment  must  remain  subject  to  the 
7.8  psi  RVP  requirement  unless  it  shows 
through  a  maintenance  plan 
demonstration  that  it  is  no  longer 
needed  (56  FR  at  64706).  In  the  latter 
case,  EPA  could  raise  the  volatility  level 
to  9.0  psi.  The  Kansas  City  maintenance 
plan  does  not  support  such  a  change 
and,  in  fact,  relies  on  the  lower  limit  of 
7.8  psi  to  maintain  the  standard.  Only  if 
the  state  had  been  able  to  implement 
other  control  measures  with  equivalent 
emission  reductions  to  ensure 
maintenance  of  the  standard  would  EPA 
have  the  option  of  relaxing  the  Phase  II 
volatility  controls. 

EPA  beheves  that  the  margin  of  safety 
is  based  on  a  demonstrated  need.  EPA 
also  believes  the  plan  fully  supports  the 
continued  enforcement  of  Phase  11 
volatility  levels. 

Comment  The  plan  does  not  account 
for  the  effects  of  more  stringent  motor 
vehicle  emission  standards  mandated 
by  the  CAA,  as  amended,  and  revisions 
to  EPA's  MOBILE  model.  These  effects 
are  significant  to  the  determination  of 
the  type  and  extent  of  control  needed  to 
maintain  attainment. 

Response:  At  the  time  Missouri  and 
Kansas  developed  their  maintenance 
plans,  the  applicable  version  of  EPA's 
mobile  source  emissions  model  was 
MOBILE4.0.  Since  that  time,  MOBILE4.1 
has  become  available.  M0BILE4.1  was 
used  by  EP.A  prior  to  the  proposed 
approval  of  the  maintenance  plan  to 
determine  what  effect,  if  any,  the  new 
model  would  have  on  the  demonstration 
of  continued  attainment  of  the  ozone 
standard.  For  any  given  year. 
MOBILE4.1  predicted  lower  VOC 
emissions  than  MOBILE4.0;  however, 
the  level  of  VOC  emissions  necessary  to 
maintain  the  ozone  standard  is  also 
reduced  correspondingly.  Thus,  the  net 
effect  on  the  margin  of  safety  is 
insignifioent. 

EPA  also  notes  that  the  new  tailpipe 
standards  will  not  become  effective 
until  1994.  Because  these  standards 
apply  only  to  new  vehicles,  it  will  take 
several  years  for  the  emission 
reductions  to  occur  as  new  vehicles  are 
added  to  the  total  vehicle  population. 


For  these  reasons,  the  new  tailpipe 
standards  are  not  adequate  to 
demonstrate  near-term  maintenance  of 
the  standard.  When  the  state  submits  its 
revised  maintenance  plan  (which  is 
required  in  eight  years),  the  effect  of  the 
new  tailpipe  standards,  as  well  as  other 
changes  in  emission  inventory 
methodology,  will  be  considered.  Prior 
to  that  time,  the  tailpipe  emission 
standards  are  not  sufficient  to 
demonstrate  maintenance  of  the  ozone 
standard. 

Comment:  The  plan  places  the  burden 
for  future  growth  in  the  Kansas  City 
area  entirely  on  the  petroleum  industry. 
A  mix  of  cost  effective  measures, 
including  enhanced  inspection  and 
maintenance  (I/M)  for  motor  vehicles, 
should  be  identified  to  accommodate 
future  growth. 

Response:  EPA  believes  that  the 
states  properly  considered  an 
appropriate  range  of  measures  and  their 
cost  effectiveness.  EPA  believes  that  the 
state's  selection  of  RVP  controls 
demonstrate  maintenance  of  the  ozone 
standard  in  Kansas  City. 

The  maintenance  plan  submitted  by 
the  state  includes  an  analysis  of  the  cost 
effectiveness  of  various  control 
measures,  including  an  1/M  program. 
Stage  II  vapor  recovery,  and  additional 
RACT  controls  on  minor  sources,  in 
addition  to  gasoline  volatility  controls. 
This  information  shows  that  RVP 
control  is  the  most  cost-effective 
measure  per  ton  of  VOC  controlled. 
Information  submitted  by  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  during  the  comment  period 
states  that  the  RVP  restriction  costs 
approximately  $500  per  ton  of  emissions 
controlled,  an  amount  half  as  expensive 
as  the  next  most  cost  effective  strategy 
for  the  area  (Stage  II).  MDNR  comments 
that  reductions  may  be  possible  "by 
requiring  both  Stage  II  vapor  recovery 
and  I/M,  but  MDNR's  analysis  indicates 
that  the  cost  would  be  higher  per  ton  of 
VOC  controlled  for  these  measures. 
Stage  II  would  also  be  a  cost  borne 
primarily  by  the  petroleum  industry. 
MDNR  also  comments  that  the  amount 
of  VOC  emissions  controlled  by  the  RVP 
program  is  second  only  to  RACT — if 
RACT  is  imposed  on  smaller.  25  tons/ 
year  sources — but  that  the  cost  of  RACT 
is  also  greater.  In  addition,  the  state 
concluded  that  I/M,  Stage  II,  and  RACT 
would  take  time  to  implement  due  to  the 
legislative  and  administrative  lead  times 
required,  whereas  RVP  control  is 
already  in  place.  RVP  reduction  is  the 
only  measure  that  achieves  immediate 
VOC  reductions.  Finally,  RVP  control 
and  costs  are  incurred  only  during  the 
ozone  season,  and  thus  are  not  annual 
costs  as  are  the  other  measures. 


EPA  also  rejects  Phillips'  argument 
that  the  petroleum  industry  is  bearing 
the  burden  for  future  growth.  EPA  notes 
that  the  states  have  adopted  many 
regulations  over  the  years  in  an  effort  to 
attain  and  maintain  the  ozone  standard. 
These  have  included  RACT  regulations 
for  all  of  the  major  stationary  sources  in 
the  area.  Furthermore,  the  Federal  Motor 
Vehicle  Emission  Standards  have  also 
been,  and  will  continue  to  be,  effective 
in  lowering  VOC  emissions.  EPA 
believes  the  states  have,  in  fact,  adopted 
and  implemented,  in  conjunction  with 
EPA,  a  wide  range  of  measures  to 
address  the  ozone  problem.  Ultimately, 
the  CAA  places  the  responsibility  on  the 
states  to  select  the  appropriate  control 
strategy  necessary  to  attain  and 
maintain  the  NAAQS. 

Although  EPA  has  determined  that  the 
states'  selection  of  RVP  is  appropriate, 
this  selection  should  not  be  considered 
as  setting  a  precedent  for  other  areas 
requesting  redesignation  to  attainment. 
Each  area  should  consider  the  cost 
effectiveness  and  feasibihty  of 
appropriate  measures  when  developing 
the  required  maintenance  plans  for 
areas  within  the  state. 

For  the  foregoing  reasons,  and  for  the 
additional  reasons  stated  in  EPA's 
proposed  approval  at  57  FR  1705, 
January  15, 1992.  EPA  has  determined 
that  the  Kansas  City  maintenance  plan 
meets  the  requirements  of  section  175A. 
EPA  ACTION:  In  today's  notice  EPA  is 
approving  revisions  to  the  Kansas  SIP. 
This  includes  approving  the  Kansas  City 
ozone  maintenance  plan,  because  it 
meets  the  requirements  of  section  175A 
of  the  Act.  and  approving  the  RACT  rule 
submittals  as  meeting  the  RACT 
requirements  of  the  Act.  In  addition. 
EPA  is  approving  the  redesignation 
request  for  the  Kansas  City  area 
because  the  state  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation,  as 
discussed  in  detail  in  the  above 
referenced  proposed  rulemaking. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  29, 1992.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
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be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2}.)|l 

List  of  Subjlects 

40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  May  12, 1992. 
WUIiam  K.  Reilly, 
Administrator 

40  CFR  part  52,  subpart  R  is  amended 
as  follows: 

PART  52-{  AMENDED} 

1.  The  authority  citation  for  part  S2  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q- 

Subpart  R— Kansas 

2.  Section  52.870  is  amended  by 
adding  paragraph  (c](26]  to  read  as 
follows; 

§52^70    Identification  Of  pian. 


(c)  *  *  • 

(26)  Revisions  to  the  state 
implementation  plan  for  the  Kansas  City 
metropolitan  area  were  submitted  by  the 
Governor  on  October  23, 1991.  Revisions 
include  a  maintenance  plan  which 
demonstrates  continued  attainment  of 
the  NAAQS  for  ozone  through  the  year 
2002.  Rule  revisions  were  also  submitted 
on  October  23, 1991. 

(i)  incorporation  by  reference, 

(A)  Article  19 — Ambient  Air  Quality 
Standards  and  Air  Pollution  Control, 
revised  Kansas  Administrative 
Regulations  (K.A.R.)  28-19-61, 
Definitions,  and  K.A.R.  28-19-62, 
Testing  procedures;  and  new  rules 
K.AJR.  28-19-76,  Lithography  printing 
facilities,  and  K.A.R.  28-19-77,  Chemical 
processing  fadhties  that  operate  alcohol 
plants  or  liquid  detergent  plants.  These 
rules  were  published  August  22, 1991, 
and  became  effective  October  7, 1991. 

(ii)  Additional  material 

(A)  State  of  Kansas  Implementation 
Plan,  Kansas  City  Metropolitan  Area 
Maintenance  Provisions,  October  1991. 

3.  Section  52.873  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§52.873    Approval  status. 


(b)  The  Kansas  portion  of  the  Kansas 
City  metropolitan  area  was  designated 
as  nonattainment  for  ozone  in  40  CFR 
part  81.  Therefore,  the  Administrator 
approves  continuation  of  the  7.8  RVP 
limit  as  federally  enforceable  in  the 
Kansas  City  metropolitan  area,  even 
after  the  area  is  redesignated  to 
attainment  because  of  its 
nonattainment  designation  effective 
January  6, 1992.  Also,  the  requirement 
for  7.8  psi  RVP  volatility  is  deemed 
necessary  to  ensure  attainment  and 
maintenance  of  the  ozone  standard  as 
demonstrated  by  the  emissions 
inventory  projections  (based  on  use  of 
7.8  psi  RVP)  in  Kansas'  ozone 
maintenance  plan  for  the  Kansas  City 
metropolitan  area. 

40  CFR  part  81  is  amended  as  follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7407,  7501-751S,  7601. 

2.  In  I  81.317  the  designation  table  for 
ozone  is  amended  by  revising  the  entries 
for  Johnson  and  Wyandotte  Counties  to 
read  as  follows: 

§81.317    Kansas. 


Kansas— Ozone 


Designation 

Ctassrflcation 

Designated  area 

Date' 

Type 

Data' 

Type 

Kansas  City  Area; 

Jotvtson  County ._ _    —      _ 

V^Vtndotte  County .. 

Juty  23,  1992 -.. 

July  23,  1992 

•                 • 

Unctassitiabte/ Attainment _.... 

Undassrtiable/ Attainment _ 

■  Ttvs  dale  if  Novefnber  IS.  1990,  unless  othenvise  noted. 


[FR  Doc  92-14594  FUed  6-22-92;  8:45  am] 
sauJNQ  cooc  %isa-6Mt 


40  CFR  Parts  52  and  81 
[Moll-t-6440;  FRI.-4140-71 

Approval  and  Promulgation  of 
hnplamentation  Plans;  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Missouri 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. ' 

SUMMARY:  In  today's  notice  EPA  is 
taking  final  action  to  approve  revisions 
to  the  Missouri  State  Implementation 
Plan  (SIP).  The  revision  includes  the 
Missouri  ozone  maintenance  plan  for  the 
Kansas  City  area  and  related  Missouri 


rule  revisions.  EPA  is  also  approving  the 
state's  request  to  redesignate  Clay, 
Platte,  and  Jackson  Counties,  Missouri, 
to  attainment  with  respect  to  the  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS).  In  a  separate  Federal  Register 
notice  published  today,  EPA  is  taking  a 
concurrent  final  action  regarding  the 
Kansas  maintenance  plan  and 
redesignation  request  for  the  Kansas 
portions  of  the  Kansas  City 
nonattaiiunent  area.  ""^ 

EFfECnvE  DATE:  This  rule  will  become 
effective  on  July  23, 1992. 

ADDRESSES:  Copies  of  documents 
relevant  to  this  action  are  available  for 
pubHc  inspection  during  normal 
business  hours  at:  the  Environmental 
Protection  Agency,  Air  Branch,  728 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  the  Missouri  Department  of 


Natural  Resources,  Air  Pollution 
Program,  Jefferson  State  Office  Building. 
205  Jefferson  Street,  Jefferson  Qty, 
Missouri  65101;  and  the  Public 
Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington.  DC  2046a 

FOR  FURTHER  INFORMATION  CONTACT: 

Urry  A.  Hacker  at  (913)  551-7602  (FTS 
276-7602). 

SUPKEMENTARY  INFORMATION: 

I.  Backg^tMmd 

Three  years  of  quality  assured 
ambient  air  quality  data,  for  the  period 
1989  through  1991.  indicate  that  the 
Kansas  City  ozone  nonattainment  area 
has  attained  the  NAAQS  for  ozone. 
Therefore,  in  accordance  with  the  Clean 
Air  Act  (CAA),  and  to  ensure  continued 
attainment  of  the  standard  with  an 
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adequate  margin  of  safety,  the  state  of 
Missouri  has  submitted  an  ozone 
maintenance  plan  which  projects 
continued  attainment  of  the  ozone 
standard  in  the  Kansas  City  area. 

Both  the  Missouri  and  Kansas  plans 
meet  all  the  applicable  requirements  of 
the  CAA.  The  Missouri  submittal 
complies  with  section  175A  of  the  Act 
which  sets  forth  maintenance  plan 
requirements  for  areas  seeking 
redesignation  from  nonattainment  to 
attainment.  The  state's  demonstration  of 
continued  attainment  relies  in  part  on 
EPA's  Phase  II  gasoline  volatility 
requirements.  The  plan  demonstrates 
continued  attainment  of  the  applicable 
NAAQS  for  at  least  ten  years  after  the 
area  is  redesignated.  Eight  years  after 
the  redesignation,  the  stale  commits  to 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  And.  in  the  event  of  future 
NAAQS  violations,  the  maintenance 
plan  contains  contingency  measures 
adequate  to  ensure  prompt  correction  of 
the  air  quality  problem. 

Accompanying  the  maintenance  plan 
are  new  state  rules  which  control 
certain  categories  of  sources  which  emit 
volatile  organic  compounds  (VOC) 
emissions. 

Finally,  the  state  submittal  also 
includes  a  redesignation  request  in 
which  the  state  demonstrates  that  the 
area  has  fulfilled  the  redesignation 
requirements  of  the  amended  Act 
pursuant  to  section  107(d)(3)(e). 

On  January  15, 1992,  in  the  Federal 
Register  (57  FR 1705),  EPA  proposed  to 
approve  the  state's  maintenance  plan 
and  Reasonably  Available  Control 
Technology  (RACT)  rules,  and  to 
promulgate  the  redesignation.  (In  a 
separate  notice  published  the  same  day, 
EPA  proposed  to  approve  an  analogous 
maintenance  plan  and  redesignation 
request  submitted  by  the  state  of 
Kansas.)  The  reader  should  consult 
EPA's  proposed  rulemaking  and 
'  technical  support  document  for  a 
detailed  discussion  of  the  state's 
submission,  the  relevant  requirements  of 
the  Act,  and  EPA's  proposed  action. 

II.  Response  to  Comments 

EPA  received  71  letters  commenting 
on  the  proposed  rulemaking.  All 
commenters  supported  the  proposed 
action  except  one  (Phillips 
Petroleumartlesville,  Oklahoma). 
Phillips  requested  that  EPA  disapprove 
the  maintenance  plan  based  on  four 
arguments.  Phillips'  comments  consist  of 
three  technical  issues  concerning  the 
demonstration  included  by  Kansas  and 
Mi890uri  to  show  that  the  area  would 
continue  to  maintain  the  ozone 


standard,  and  one  policy  issue 
concerning  the  appropriate  mix  of 
controls  necessary  to  maintain  the 
standard.  A  summary  of  Phillips' 
comments,  and  EPA's  response  to  them, 
follow. 

Comment-  Phillips  alleges  that  the 
methodology  that  Missouri  used  in  plan 
development  is  unable  to  quantitatively 
determine  the  types  of  ozone  precursor 
control  needed  and  the  extent  to  which 
precursor  emissions  reductions 
(including  NO,)  may  be  required  to 
maintain  the  ozone  standard.  Phillips 
alleges  that  EPA  should  require  urban 
grid-based  air  quality  modeling. 

Response:  In  the  1990  Amendments  to 
the  Act,  Congress  specifically  added 
section  175A  which  specifies  the 
requirements  for  maintenance  plans. 
There  is  no  requirement  in  section  175A, 
or  in  other  applicable  provisions  of  the 
Act,  for  photochemical  grid  modeling  to 
demonstrate  maintenance  of  the  ozone 
standard  in  areas  like  Kansas  City, 
which  have  attained  the  standard.  Such 
modeling  is  only  required  for  certain 
areas  which  have  not  attained  the 
standard.  The  requirement  for  such 
modeling  applies  to  those  areas  with  the 
more  serious  or  complex  ozone 
nonattainment  problems  (e.g.,  section 
182(c)(2)(A),  which  requires  modeling  for 
areas  classified  as  "serious").  EPA 
believes  the  lack  of  such  a  requirement 
for  maintenance  plans  was  intended  to 
give  EPA  and  the  states  flexibility  in 
demonstrating  maintenance  of  the 
standard.  Accordingly,  for  maintenance 
demonstrations,  EPA  believes  that 
states  may  make  the  demonstration 
through  one  of  two  alternatives:  (1)  A 
demonstration  that  the  future  emission 
inventory  will  not  exceed  the  inventory 
that  existed  at  the  time  of  the  request  for 
redesignation,  or  (2)  an  appropriate 
modeling  analysis  which  shows  that  the 
future  mix  of  sources  and  emission 
rates,  when  combined  with  the  control 
strategy  for  the  area,  will  not  cause  any 
violations  of  the  ambient  standards.  Of 
these  two  choices,  the  slate  elected  to 
base  its  maintenance  demonstration  on 
the  emission  inventory  analysis.  EPA 
believes  that  the  projection  and  analysis 
of  future  emissions  meet  the 
requirements  of  section  175A,  and  that 
the  state's  emission  inventory 
methodology  is  consistent  with  EPA 
guidance,  as  discussed  in  the  proposed 
rulemaking. 

Phillips  also  suggested  that  NO, 
emissions  should  be  examined  using  the 
photochemical  grid  model  because  an 
increase  in  NO,  emissions  could  result 
in  violations  of  the  ozone  standard 
without  an  increase  in  VOC  emissions. 
EPA  agrees  that  violations  caused  by 
increased  NO,  emissions  are 


theoretically  possible,  although  the 
exact  relationship  between  NO, 
emissions  and  the  formation  of  ozone  is 
not  certain.  However,  in  the  case  of  the 
Kansas  City  maintenance  plan.  EPA 
performed  an  analysis  of  projected  NO, 
emissions  for  the  metropolitan  area. 
EPA's  analysis  showed  no-increase  in 
NO,  emissions  through  the  year  2005. 
Coupled  with  the  projection  that  VOC 
emissions  will  be  below  the  level 
existing  at  the  time  of  the  redesignation 
request.  EPA  concludes  that  there  is  an 
adequate  technical  basis  in  the  plan  to 
demonstrate  that  the  ozone  standard 
will  be  maintained. 

EPA  also  notes  that  historically  VOC 
control  has  been  successful  in  bringing 
the  Kansas  City  area  into  attainment  of 
the  ozone  standard,  which  is  another 
basis  for  the  conclusion  that 
maintenance  of  both  VOC  and  NO, 
emissions  levels  will  result  in  continued 
attainment.  ■ 

For  the  foregoing  reasons,  EPA  does 
not  agree  that  photochemical  grid 
modeling  is  legally  required  or  ■ 
technically  necessary  to  show 
maintenance  of  the  standard.  The 
methodology  used  by  the  state  to 
demonstrate  continued  maintenance  of 
the  standard  is  adequate  to  meet  the 
requirements  of  section  175A. 

Comment:  Phillips  argues  that  due  to 
the  lack  of  a  "quantitative  analysis" 
through  urban  grid  modeling,  there  is  no 
basis  for  establishing  the  "margin  of 
safety"  included  in  the  plan. 

Response:  The  comment  assumes  that 
photochemical  grid  modeling  is 
necessary  to  demonstrate  maintenance 
of  the  ozone  standard.  As  discussed 
above,  EPA  believes  that  the 
demonstration  included  in  the 
maintenance  plan  is  adequate  in  the 
absence  of  such  modeling. 

The  need  for  a  margin  of  safety  is 
clearly  demonstrated  in  the  Kansas  City 
maintenance  plan.  That  margin, 
provided  primarily  through  the  delivery 
of  gasoline  with  a  Reid  Vapor  Pressure 
(RVP)  limit  of  7.apsi.  is  essential  due  to 
the  marginal  nature  of  ozone  attainment 
in  the  area.  Since  1990.  exceedances  of 
the  ozone  standard  have  occurred  when 
RVP  levels  were  between  8.5  and  9.0  psi. 
There  were  two  exceedances  of  the 
standard  in  1990  and  two  in  1991. 
Because  these  exceedances  did  not 
occur  at  the  same  monitor  site,  they  did 
not  constitute  violations  of  the  NAAQS. 
However,  these  exceedances  do  indicate 
that  the  standard  will  likely  be 
jeopardized  without  further  control 
measures.  RVP  control  is  the  only 
measure  that  can  provide  immediate 
VOC  reduction  and  the  desired  margin 
of  safety  during  the  next  several  ozone 
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seasons,  since  other  control  measures, 
as  discussed  below,  require  a  much 
longer  implementation  period. 

Section  211(h)(2)  of  the  CAA  allows 
EPA  to  impose  an  RVP  requirement 
"lower  than  9.0  psi  in  any  area,  formerly 
an  ozone  nonattainment  area,  which  has 
been  redesignated  an  attainment  area." 
EPA  discusses  this  authority  in  the 
context  of  areas  newly  redesignated  to 
attainment  in  its  federal  fuel  volatility 
regulations  (56  FR  64704.  December  12, 
1991).  In  that  rulemaking.  EPA  provided 
that  an  area  which  is  redesignated  to  ^ 
attainment  must  remain  subject  to  the 
7.6  psi  RVP  unless  it  shows  through  a 
maintenance  plan  demonstration  that  it 
is  no  longer  needed  (56  FR  64706).  In  the 
latter  case.  EPA  could  raise  the 
volatility  level  to  9.0  psi.  The  Kansas 
City  maintenance  plan  does  not  support 
such  a  change  and,  in  fact,  relies  on  the 
lower  limit  of  7.8  psi  to  maintain  the 
standard.  Only  if  the  state  had  been 
able  to  implement  other  control 
measures  with  equivalent  emission 
reductions  to  ensure  maintenance  of  the 
standard  would  EPA  have  the  option  of 
relaxing  the  Phase  II  volatility  controls. 

EPA  believes  that  the  margin  of  safety 
is  based  on  a  demonstrated  need.  EPA 
also  believes  the  plan  fully  supports  the 
continued  enforcement  of  Phase  II 
volatility  levels. 

Comment:  The  plan  does  not  account 
for  the  effects  of  more  stringent  motor 
vehicle  emission  standards  mandated 
by  the  CAA  and  revisions  to  EPA's 
MOBILE  model.  These  effects  are 
significant  to  the  determination  of  the 
type  and  extent  of  control  needed  to 
maintain  attainment. 

Respon.ie:  At  the  time  Missouri  and 
Kansas  developed  their  maintenance 
plans,  the  applicable  version  of  EPA's 
mobile  source  emissions  model  was 
MOBILE4.a  Since  that  time,  M0BILE4.1 
has  become  available.  M0BILE4.1  was 
used  by  EPA  prior  to  the  proposed 
approval  of  the  maintenance  plan  to 
determine  what  effect,  if  any,  that  the 
new  model  would  have  on  the 
demonstration  of  continued  attainment 
of  the  ozone  standard.  For  any  given 
year.  MOBILE4.1  predicted  lower  VOC 
emissions  than  MOBILE4.0;  however, 
the  level  of  VOC  emissions  necessary  to 
maintain  the  ozone  standard  is  also 
reduced  correspondingly.  Thus,  the  net 
effect  on  the  margin  of  safety  is 
insignificant. 

EPA  also  notes  that  the  new  tailpipe 
standards  will  not  become  effective 
until  1994.  Because  these  standards 
apply  only  to  new  vehicles,  it  will  take 
several  years  for  the  emission 
reductions  to  occur  as  new  vehicles  are 
added  to  the  total  vehicle  population. 
For  these  reasons,  the  new  tailpipe 


standards  are  not  adequate  to 
demonstrate  near-term  maintenance  of 
the  standard.  When  the  state  submits  its 
revised  maintenance  plan  (which  is 
required  in  eight  years),  the  effect  of  the 
new  tailpipe  standards,  as  well  as  other 
changes  in  emission  inventory 
methodology,  will  be  considered.  Prior 
to  that  time,  the  tailpipe  emission 
standards  are  not  sufficient  to 
demonstrate  maintenance  of  the  ozone 
standard. 

Comment-  The  plan  places  the,  burden 
for  future  growth  in  thi  Kansas  City 
area  entirely  on  the  petroleum  industry. 
A  mix  of  cost  effective  measures, 
including  enhanced  inspection  and 
maintenance  (I/M)  for  motor  vehicles, 
should  be  identified  to  accommodate 
future  growth. 

Response:  EPA  believes  that  the 
states  properly  considered  an 
appropriate  range  of  measures  and  their 
cost  effectiveness.  EPA  believes  that  the 
states'  selection  of  RVP  controls 
demonstrate  maintenance  of  the  ozone 
standard  in  Kansas  City.  The 
maintenance  plan  submitted  by  the  state 
includes  an  analysis  of  the  cost 
effectiveness  of  various  control 
measures,  including  an  I/M  program. 
Stage  II  vapor  recovery,  and  additional 
RACT  controls  on  minor  sources,  in 
addition  to  gasoline  volatility  controls. 
This  information  shows  that  RVP 
control  is  the  most  cost-effective 
measure  per  ton  of  VOC  controlled. 
Information  submitted  by  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  during  the  comment  period 
states  that  the  RVP  restriction  costs 
approximately  $500  per  ton  of  emissions 
controlled,  an  amount  half  as  expensive 
as  the  next  most  cost  effective  strategy 
for  the  area  (Stage  II).  MDNR  comments 
that  reductions  may  be  possible  by 
requiring  both  Stage  II  vapor  recovery 
and  I/M,  but  MDNR's  analysis  indicates 
that  the  cost  would  be  higher  per  ton  of 
VOC  controlled  for  these  measures. 
Stage  II  would  also  be  a  cost  borne 
primarily  by  the  petroleum  industry. 
MDNR  also  comments  that  the  amount 
of  VOC  emissions  controlled  by  the  RVP 
program  is  second  only  to  RACT — if 
imposed  on  smaller,  25  tons/year 
sources — but  that  the  cost  of  RACT  is 
also  greater.  In  addition,  the  state 
concluded  that  1/M,  Stage  II,  and  RACT 
would  take  time  to  implement  due  to  the 
legislative  and  administrative  lead  times 
required,  whereas  RVP  control  is 
already  in  place.  RVP  reduction  is  the 
only  measure  that  achieves  immediate 
VOC  reductions.  Finally,  RVP  control 
and  costs  are  incurred  only  during  the 
ozone  season,  and  thus  are  not  annual 
costs  as  are  the  other  measures. 


EPA  also  rejects  Phillips'  argument 
that  the  petroleum  industry  is  bearing 
the  burden  for  future  growth.  EPA  notes 
that  the  states  have  adopted  many 
regulations  over  the  years  in  an  effort  to 
attain  and  maintain  the  ozone  standard. 
These  have  included  RACT  regulations 
for  all  of  the  major  stationary  sources  in 
the  area.  Furthermore,  the  Federal  Motor 
Vehicle  Emission  Standards  have  also 
been,  and  will  continue  to  be,  effective 
in  lowering  VOC  emissions.  EPA 
believes  the  states  have,  in  fact,  adopted 
and  implemented,  in  conjunction  with 
EPA,  a  wide  range  of  measures  to 
address  the  ozone  problem.  Ultimately, 
the  CAA  places  the  responsibility  on  the 
states  to  select  the  appropriate  control 
strategy  necessaiy  to  attain^and 
maintain  the  NAAQS. 

Although  EPA  has  determined  that  the 
states'  selection  of  RVP  is  appropriate, 
this  selection  should  not  be  considered 
as  setting  a  precedent  for  other  areas 
requesting  redesignation  to  attainment. 
Each  area  should  consider  the  cost 
effectiveness  and  feasibility  of 
appropriate  measures  when  developing 
the  required  maintenance  plans  for 
areas  within  the  state. 

For  the  foregoing  reasons,  and  for  the 
additional  reasons  stated  in  EPA's 
proposed  approval  at  57  FR  1705, 
January  15, 1992,  EPA  has  determined 
that  the  Kansas  City  maintenance  plan 
meets  the  requirements  of  section  175A. 
EPA  ACTION:  In  today's  notice  EPA  is 
approving  revisions  to  the  Missouri  SIP. 
This  includes  approving  the  Kansas  City 
ozone  maintenance  plan,  because  it 
meets  the  requirements  of  section  175A 
of  the  Act.  and  approving  the  RACT  rule 
submittals  as  meeting  the  RACT 
requirements  of  the  Act.  In  addition, 
EPA  is  approving  the  redesignation 
request  for  the  Kansas  City  area 
because  the  state  has  demonstrated 
compliance  with  the  requirements  of 
section  107(d)(3)(E)  for  redesignation,  as 
discussed  in  detail  in  the  above 
referenced  proposed  rulemaking. 

The  Office  of  Management  and  Budget 
'  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  24, 1992.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
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be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

List  of  8ab)6cts 
40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  Parks, 
Wilderness  areas. 

Dflted:  May  12. 1992. 
WUtioiD  K.  ReUly. 
Administrator. 

40  CFR  part  52,  subpart  AA  is 
amended  as  follows: 

PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Authority:  42  US.C  7401-7e71q. 

Subpart  AA— Missouri 

2.  Section  52.1320  is  amended  by 
adding  paragraph  (c)(77)  to  read  as 
follows: 

SS2.1320    MmtHicatton  Of  plan. 


(c)  •  •  * 

(77)  Revisions  to  the  state 
implementation  plan  for  the  Kansas  City 
metropolitan  area  were  submitted  by  the 
Director  of  the  Missouri  Department  of 
Natural  Resoiirces  on  October  9, 1991. 
Revisions  inchide  a  maintenance  plan 
which  demonstrates  continued 
attainment  of  the  NAAQS  for  ozone 
through  the  year  2002.  Rule  revisions 
were  also  si^nnitted  on  October  9. 1991- 

(i)  Incorporation  by  reference. 

(A)  Revised  regulations  10  CSR 10- 
6.02a  Definitions,  and  10  CSR  10-2.220, 
Liquefied  Cutback  Asphalt  Paving 
Restricted,  effective  August  3a  1991:  and 
new  regulation  10  CSR  10-2.340,  Control 
of  Emissions  from  Lithographic  Printing 
Facilities,  effective  December  9. 1991. 

(ii)  Additional  material. 

(A)  State  of  Missouri  Implementation 
Plan,  Kansas  City  Metropolitan  Area 
Maintenance  Provisions,  October  1991. 
•        •        •        •        • 

3.  Section  52.1323  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 


fS2.1323    Approval  Status. 

(h)  The  Missouri  portion  of  the  Kansas 
City  metropolitan  area  was  designated 
as  nonattainment  for  ozone  in  40  CFR 


part  81.  Therefore,  the  Administrator 
approves  continuation  of  the  7 A  RVP 
limit  as  federally  enforceable  in  the 
Kansas  Qty  metropolitan  area,  even 
after  the  area  is  redesignated  to 
attainment,  because  of  its 
nonattainment  designation  effective 
January  6, 1992.  Also,  the  requirement 
for  7 A  psi  RVP  volatility  is  deemed 
necessary  to  ensure  attainment  and 
maintenance  of  the  ozone  standard  as 
-  demonstrated  by  the  emissions 
inventory  projections  (based  on  use  of 
7 A  psi  RVP)  in  Missouri's  ozone 
maintenance  plan  for  the  Kansas  City 
metropolitan  area. 
40  CFR  part  81  is  amended  as  follows: 

PART  81— (AMENOEOl 

1.  The  authority  citation  for  part  81  is 
revised  to  read  as  follows: 

Authority:  42  U5.C  7407.  7501-7515,  7fl01. 

2.  In  S  81.326  the  designation  table  for 
ozone  is  amended  by  revising  the  entries 
for  Clay,  Jackson,  and  Platte  Counties  to 
read  as  follows: 

(S1J26    Wsaourl. 


Designaied  Area 


Kansas  City  Area 

CJay  County 

Jacfcsoo  County.. 
Flatte  County 


Missouri-Ozone 


>  TTms  date  a  Nove«Tit>ar  15, 1990.  unless  ottieniMe  noted. 


Oaatgnalion 


Date' 


Juty  23.  1992. . 
July  23.  1992. . 
Juty  23.  1992.,. 


Type 


Undassitiabley  Attainment .... 
Undassifiable/ Attainment  .„. 
Undass<<iab(e/ Attainment .. 


Oaatilication 


Dale' 


Type 


|FR  Doc.  92-14593  Filed  6-22-82;  8:45  am) 

BILLIMO  COOE  65aO-S1-M 


40  CFR  Part  271 

(FRL-4146-4] 

South  Carolina;  Schedule  of 
Compliance  for  Modification  of  South 
Carolina's  Hazardous  Waste  Program 

AOENCY:  Environmental  Protection 
Agency,  Region  IV. ' 
action:  Notice  of  South  Carolina's 
Compliance  Schedule  to  adopt  program 
modifications.  ^^^ 

summary:  On  September  22, 1986,  EPA 
promulgated  amendments  to  the 
deadlines  for  State  program 
modifications  and  published 
requirements  for  States  to  be  placed  on 


a  compliance  schedule  to  adopt  the 

necessary  program  modifications.  EPA 

is  today  publishing  a  compliance 

schedule  for  South  Carolina  to  modify 

its  program  in  accordance  with 

S  271.21(g)  to  adopt  the  Federal  program 

modifications. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Narlndar  Kumar,  Chief.  State  Programs 
Section,  Waste  Programs  Branch,  Waste 
Management  Division,  EPA  Region  IV. 
345  Courtland  Street,  NE..  Atlanta. 
Georgia  30365. 
SUPPt-EMENTARY  INFORMATION: 

A.  Background 

Final  authorization  to  implement  the 
Federal  hazardous  waste  program 
within  the  State  is  granted  by  EPA  if  the 
Agency  finds  that  the  State  program  (1) 
is  "equivalent"  to  the  Federal  Program, 
(2)  is  "consistent"  with  the  Federal 


program  and  other  State  proigrams.  and 
(3)  provides  for  adequate  enforcement 
(section  3006(b),  42  U.S.C.  6226(b)).  EPA 
regulations  for  final  authorization 
appear  in  40  CFR  271.1-271.24.  In  order 
to  retain  authorization,  a  State  must 
revise  its  program  to  adopt  new  Federal 
requirements  by  the  Cluster  deadlines 
specified  in  40  CFR  271.21.  See  51  FR 
33712,  September  22. 198a  for  a 
complete  discussion  of  these  procedures 
and  deadlines. 

B.  South  Carolina 

South  Carolina  received  final 
authorization  of  its  hazardous  waste 
program  on  November  22, 1985.  (Federal 
Register.)  46437,  November  8, 1985,  Vol. 
50,  No.  217. 

Today  EPA  is  publishing  a  compliance 
schedule  for  South  Carolina  to  obtain 
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program  revisions  for  the  following 
Federal  program  requirements: 

•  Modifications  in  the  Federal 
Program  for  Non-HSWA  Cluster  VI 
which  include: 

Delay  of  Closure  Period  for  Hazardous 
Waste  Facilities.  54  FR  33376. 

Mining  Waste  Exclusion  I,  54  FR 
36592. 

Testing  &  Monitoring  Activities,  54  FR 
40260, 

Various  FR  Listings  Changes  to  Part 
124  Not  Accounted  for  by  Present 
Checklists, 

Mining  Waste  Exclusion  II.  55  FR 
2322, 

Modifications  of  F019  Listing,  55  FR 
5340, 

Testing  A  Monitoring  Activities; 
Technical  Corrections,  55  FR  8948, 

Criteria  for  Listing  Toxic  Wastes; 
Technical  Amendment,  55  FR  18726. 

Financial  Responsibility:  Settlement 
Agreement  Correction.  55  FR  25976. 

•  Modifications  in  the  Federal 
program  for  HSWA  Cluster  II  include: 

California  List  Waste  Restrictions.  52 
FR  25760. 

Exception  Reporting  for  SQGs,  52  FR 
35894, 

California  List  Waste  Restrictions; 
Technical  Corrections  SW  846.  52  FR 
41295, 

HSWA  Codification  Rule  2.  52  FR 
45788, 

Identification  &  Listing  of  Hazardous 
Waste;  Technical  Correction,  53  FR 
27162, 

Farmer  Exemptions;  Technical 
Correction.  53  FR  27164. 

Land  Disposal  Restrictions  for  First 
Third  Scheduled  Wastes,  53  FR  31138. 

Hazardous  Waste  Management 
System;  Standards  for  Hazardous  Waste 
Storage  (k  Treatment  Tank  Systems,  53 
FR  34079, 

Land  Disposal  Restrictions,  54  FR 
8264, 

Land  Disposal  Restriction 
Amendments  to  First  Third  Scheduled 
Wastes.  54  FR  18836, 

Land  Disposal  Restrictions  for  Second 
Third  Scheduled  Wastes,  54  FR  26594, 

Land  Disposal  Restrictions:  Correction 
to  the  First  Third  Scheduled  Wastes,  54 
FR  36967. 

Reportable  Quantity  Adjustment 
Methyl  Bromide  Production  Wastes.  54 
FR  41402. 

Reportable  Quantity  Adjustment,  54 
FR  50968. 

Listing  of  l.l-Dimethylhydrazine 
Production  Wastes.  55  FR  18496. 

HSWA  Codification  Rule.  Double 
Liners;  Correction,  55  FR  19262, 

Land  Disposal  Restrictions  for  Third 
Scheduled  Wastes,  55  FR  22520. 

Land  Disposal  Restrictions; 
Correction.  55  FR  23935, 


Hazardous  Waste  Treatment.  Storage.^ 
and  Disposal  Facilities — Organic  Air 
Emission  Standards  for  Process  Vents 
and  Equipment  Leaks.  55  FR  25454. 

Toxicity  Characteristics  Revisions; 
Correction.  55  FR  26986. 

The  State  has  agreed  to  seek  the 
needed  program  modifications 
according  to  the  following  schedule: 

Notice  of  intent  to  draft  regulations 
published  in  the  State  Register — March 
27. 1992. 

Revisions  published  in  the  State 
Register  for  public  comments — August 
28,1992. 

Public  comment  period  ends — 
September  30, 1992, 

Completion  of  preparation  of  final 
regulations — November  1, 1992, 

Final  regulations  presented  to  the 
Board — November  12. 1992. 

Notice  published  approving     <• 
regulations  in  the  State  Register — 
December  25, 1992, 

Submission  of  Final  Program  Revision 
Application  for  Non-HSWA  Cluster  VI 
and  HSWA  Cluster  II— March  1, 1993. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1978,  as  amended.  42  U.S.C. 
6912(a).  6926  and  6974(B). 

Dated:  May  8, 1992. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator. 
|FR  Doc.  92-14749  Filed  6-22-92;  8:45  am] 

BILLING  CODE  6S60-S0-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1080 

Emergency  Community  Services 
Homeless  Grant  Program 

agency:  Administration  for  Children 
and  Families  (ACF).  HHS.  Office  of 
Community  Services. 
ACTION:  Final  rule  with  comment  period. 

SUMMARY:  The  Office  of  Community 
Services  (OCS)  is  issuing  final 
regulations  with  a  comment  period  to 
accommodate  changes  relating  to  the 
eligible  uses  of  funds  and  application 
procedures  for  the  Emergency 
Community  Services  Homeless  Grant 
Program  (EHP)  which  were  added  by  the 
Stewart  B.  McKirmey  Homeless 
Assistance  Amendments  Act  of  1990, 
Public  Law  101-645.  The  conforming 
regulations  amend  procedures  that 
States,  territories.  Indian  tribes,  and 


other  organizations  must  follow  to  apply 
for  and  use  the  funds  appropriated  for 
this  program.  Additionally,  the 
regulations  specify  changes  in  the 
eligible  use  of  funds  awarded  under  the 
auspices  of  this  program.  The  changes 
allow  for  a  State  applicant  agency  to  use 
up  to  five  (5)  percent  of  its  funds 
received  to  defray  State  administrative 
costs.  Additionally,  the  amendments 
provide  that  not  more  than  fifty  (50) 
percent  of  the  funds  may  be  used  for  the 
purpose  of  renovation  of  buildings  used 
for  providing  services  to  the  homeless. 
Further,  awarded  funds  may  be  used  for- 
the  provision  of,  or  referral  to,  violence 
counseling  for  homeless  children  and 
individuals,  and  for  associated  training 
of  individuals  working  with  this 
homeless  population.  Corresponding  to 
the  statutory  changes,  the  regulations 
also  delete  the  requirement  that  ninety 
(90)  percent  of  a  State's  grant  be 
awarded  to  specified  agencies  and 
organizations  that,  as  of  January  1, 1987. 
were  providing  assistance  to  meet  the 
critically  urgent  needs  of  homeless 
individuals. 

DATES:  This  final  rule  is  effective  June 
23, 1992.  The  statutory  changes  being 
implemented  were  effective  October  1. 
1991.  We  will  consider  comments  to  this 
final  rule  submitted  on  or  before  August 
21, 1992. 

ADDRESS:  Address  comments  to:  Joseph 
R.  Carroll,  Office  of  Community 
Services.  ACF.  Mail  Stop:  OCS/IOD,  370 
L'Enfant  Promenade,  SW..  Washington. 
DC  20447. 

Comments  will  be  available  for  public 
inspection  Monday  through  Friday, 
exclusive  of  Federal  holidays,  8:30  a.m. 
to  5  p.m.,  at  the  Department's  offices  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACr 

Joseph  R.  Carroll.  (202)  401-9354  and 
Sheldon  Shalit.  (202)  401-4807. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Stewart  B.  McKinney  Homeless 
Assistance  Act,  Public  Law  100-77  (July 
22, 1987),  established  a  number  of 
programs  to  assist  homeless  persons, 
including  the  Emergency  Community 
Services  Homeless  Grant  Program  (EHP) 
(Title  VH,  Subtitle  D.  sec.  751-754  and 
762  of  Pub.  L.  100-77)  (42  U.S.C.  11461- 
11464  and  11472).  Additional  EHP 
amendments  were  enacted  by  title  VII, 
subtitle  A.  section  704  of  Public  Law 
101-628  (November  7, 1988).  The 
McKinney  Act  has  since  been  amended 
by  Pub.  L  101-645  with  respect  to 
eligible  uses  of  the  EHP  funds  (Title  VII. 
subtitle  D,  sec.  753  of  Pub.  L  101-645 
(November  29, 1990)).  The  EHP  program 


27944  Federal  Register  /  Vol.  57.  No.  121  /  Tuesday.  June  23.  1992  /  Rules  and  Regulations 


is  operated  by  the  Office  of  Community 
Services  (OCS)  within  the 
Administration  for  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  (HHS).  The 
McKinney  Act  provides  that  the  fimds 
appropriated  for  the  EHP  program  are  to 
be  distributed  to  States  that  receive 
funds  under  the  Community  Services 
Blodf  Grant  (CSBG)  program  (42  US.C. 
9901  et  seq).  using  the  allocation 
formula  that  applies  to  the  CSBG 
program.  In  addition,  the  Act  sets  aside 
EHP  funds  to  be  awarded  directly  to 
certain  Indian  tribes. 

These  regulations  specify  several 
changes  relating  to  the  use  of  program 
funds.  First,  the  Act  provides  that  up  to 
five  (5)  percent  of  the  monies  allocated 
to  the  States  and  territories  may  be 
retained  by  the  State  agency  to  defray 
administrative  costs.  Second,  the  Act 
provides  for  two  additional  eligible  uses 
for  the  funds:  (1)  Up  to  fifty  (50)  percent 
of  the  amounts  awarded  under  the 
program  may  be  used  for  renovation  of 
buildings  used  to  provide 
comprehensive  services  to  homeless 
individuals;  and  (2)  funds  may  be  used 
for  the  provision  of,  or  referral  to, 
violence  counseling  for  homeless 
children  and  individuals  and  the 
provision  of  violence  counseling  training 
to  persons  working  with  homeless 
children  and  individuals.  Further,  the 
Act,  as  amended,  deletes  the  current 
requirement  that  a  State  award  not  less 
than  ninety  (90)  percent  of  grant  funds  to 
certain  homeless  service  organizations 
providing  assistance  as  of  January  1, 
1987.  These  regulations  apply  to  funds 
appropriated  for  fiscal  years  1992  and 
thereafter. 

Certain  conforming  changes  also 
implement  related  statutory  provisions. 
Since  the  McKinney  amendments  now 
authorize  the  use  of  grant  funds  for 
renovation  projects,  section  106  of  the 
National  Historic  Preservation  Act.  Pub. 
L  89-665  (October  15, 1966),  16  U.S.C. 
470f,  requires  certain  procedures  to  take 
into  account  the  effect  of  any  project  on 
a  building  that  is  included  on.  or  eligible 
for  inclusion  on,  the  National  Register  of 
Historic  Places.  See  36  CFR  part  800— 
Protection  of  Historic  and  Cultural 
Properties.  Also,  section  836  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act,  Pub.  L  101-625  (November 
28, 1990),  effective  October  1, 1991, 
amended  section  401  of  the  McKinney 
Act.  42  use.  11361,  to  replace  the 
reference  to  the  "comprehensive 
homeless  assistance  plan"  with  the 
"comprehensive  housing  affordability 
strategy."  Under  the  transitional 
provisions  of  that  section,  both  phrases 
may  be  in  use  at  the  same  time.  These 


final  regulations  therefore  reflect  the 
alternative  nomenclature. 

Justification  for  Dispensing  With  Notice 
of  Proposed  Rulemaking 

The  Administrative  Procedure  Act 
(APA)  creates  an  exception  to  general 
notice  and  comment  rulemaking 
procedures  where  the  agency  for  good 
cause  finds  that  those  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  This  final  rule 
with  a  comment  period  implements 
statutory  changes  to  the  EHP  program 
contained  in  the  Stewart  B.  McKinney 
Homeless  Assistance  Amendments  of 
1990.  Public  Law  101-645,  which  was 
enacted  into  law  on  November  29. 1990. 
The  corresponding  changes  to  the 
regulations  permit  a  wider  latitude  of 
action  on  the  part  of  State  and  local 
participating  programs.  The  additional 
services  related  to  violence  counseling 
and  the  use  of  funds  for  renovation  are 
optional  uses  of  funds  under  the  law. 
Since  we  have  incorporated  the 
statutory  amendments  without 
interpnetation  in  section  1080.4.  we  find 
that  Notice  of  Proposed  Rulemaking  as 
to  these  new  regulatflry  requirements  is 
unnecessary.  Section  1080.4  includes  a 
reference  to  the  existing  law  on  historic 
preservation.  We  have  also  made  minor 
changes  to  the  application  procedures 
and  reporting  requirements  described  in 
§§  1080.5  and  1080.8  respectively  in 
order  to  ensure  consistency  with  the 
new  amendments  and  related  provisions 
governing  the  impact  of  federally  funded 
renovation  projects  on  historic  buildings 
and  dealing  with  the  coordination  of 
housing  strategies.  Section  1080.8  has 
been  revised  to  reflect  redesignated 
cross-references.  These  changes  are 
technical  and  conforming  in  nature. 
Accordingly,  we  find  good  cause  for 
dispensing  with  Notice  of  Proposed 
Rulemaking  as  to  these  changes  as  well. 

Summary  of  Regulatory  Changes 

Section  1080.4    Eligible  Use  of  Funds 

This  section,  specifies  the  eligible  use 
of  funds,  as  amended  by  the  legislation, 
to  include  the  following: 

(b)  Renovation  of  buildings  to  be  used 
to  provide  such  services,  except  that  not 
more  than  50  percent  of  such  amounts 
may  be  used  for  such  purpose,  and 
provided  that  all  procedures  required 
under  the  National  Historic  Preservation 
Act  are  followed; 

(f)  Provision  of.  or  referral  io.  violence 
counseling  for  homeless  children  and 
individuals,  and  the  provision  of 
violence  counseling  training  to 
individuals  who  work  with  homeless 
children  and  individuals:  and. 


(g)  Not  more  than  5  percent  of  the 
amount  received  will  be  used  to  defray 
State  administrative  costs. 

Paragraph  (b)  specifies  that  not  more 
than  50%  of  the  amounfawarded  to  the 
State  may  be  used  for  renovation  of 
buildings  used  to  provide 
comprehensive  services  to  the  homeless. 
This  provision  allows  the  recipient  State 
to  limit  each  of  its  subgrantees  to  a 
maximum  of  50%  of  their  respective 
awards  to  be  used  for  this  purpose. 
Alternatively,  the  State  may  permit 
individual  subgrantees  to  exceed  the 
maximum  provided  that  no  more  than  50 
percent  of  the  State's  total  award  is 
used  for  renovation.  This  will  allow  the 
State  fiexibility  in  applying  the  50 
percent  limitation.  States  must  describe  ' 
the  use  of  these  funds  through  the 
submission  of  a  renovation  plan 
statement  that  is  attached  to  their  initial 
request  for  their  State  allocation.  The 
paragraph  also  requires  compliance  with 
the  National  Historic  Preservation  Act. 

Paragraph  (f)  allows  for  the  costs 
associated  with  either  providing  direct 
care  associated  with  the  referral  to  or 
provision  of  services  known  generally  as 
violence  counseling. 

It  has  been  widely  demonstrated  and 
accepted  that  one  of  the  major  causes  or 
symptoms  related  to  homelessness  and 
the  disruption  of  the  family  is  the 
prevalence  of  domestic  violence.  This 
program  use  directly  responds  to  that 
need  and  ensures  that  the  victims  and 
potentially  the  perpetrators  may  receive 
counseling  that  will  ameliorate  the 
effects  of  this  disruptive  and  destructive 
action.  In  addition  to  referral  or 
provision  of  actual  counseling,  funds 
may  be  used  to  train  staff  to  identify 
and  otherwise  deal  with  the  effects  of 
domestic  violence.  This  training  need 
not  be  restricted  to  formal  direct  care 
givers,  but  may  be  provided  to  a  range 
of  employees,  including  support  staff 
and  indirect  care  givers.  This  training 
will  increase  the  likelihood  that  victims 
of  domestic  violence  will  be  more 
readily  identified  and  be  referred  sooner 
to  counseling  and  supportive  services. 
Paragraph  (g)  specifies  that  a  State 
may  use  up  to  5  percent  of  the  total 
amount  awarded  to  the  State  for  thje 
purposes  of  defraying  the  State 
administrative  costs  in  implementing, 
operating  and  overseeing  the  program. 

Section  1080.5    Application  Procedures 
for  States 

This  section  specifies  the  procedures 
which  States  must  follow  in  order  to 
receive  the  allocation  of  program  funds. 
In  addition  to  the  grant  application,  the 
State  must  provide  the  assurances 
specified  by  regulation.  The  statutory 
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amendments  deleted  section  753(b)(1)(B) 
of  the  Act  (42  U.S.C.  11463(b)(1)(B)) 
which  required  not  less  than  ninety  (90) 
percent  of  a  State's  grant  be  awarded  to 
existing  homeless  service  organizations. 
Accordin^y,  the  corresponding 
paragraph  (b)(2)  in  the  regulations  is 
removed,  and  paragraphs  (b)(3)  through 
(b)(7)  are  redesignated  as  paragraphs 
(b)(2)  through  (b)(6)  respectively.  The 
amendment  to  the  Act  permitting  use  of 
not  more  than  five  (5)  percent  of  the 
funds  to  defray  State  administrative 
costs  requires  corresponding  changes  to 
the  assurances  in  paragraph  (b)(1)  and 
redesignated  paragraph  (b)(3). 
Redesignated  paragraph  (b)(5)  is 
amended  to  cross-reference 
redesignated  §  1080.4(e).  Redesignated 
paragraph  (b)(6)  is  amended  to  cross- 
reference  the  Comprehensive  Housing 
Affordability  Strategy.  New  paragraph 
(b)(7)  is  added  to  implement 
requirements  relating  to  the 
preservation  of  historic  buildings. 

Section  1060.6    Funding  to  Alternative 
Organizations 

This  section  specifies  procedures  for 
funding  alternative  organizations  in  the 
event  a  State  did  not  participate  in  the 
program.  Paragraph  (a)  is  amended  to 
delete  a  cross-reference  to  removed 
§  1080.5(b)(2).  The  first  sentence  in 
paragraph  (c)  is  amended  to  cross- 
reference  redesignated  S§  1080.5(b)(2], 
(3),  (5),  (6),  and  new  section  (7). 

Section  1060.8    Reporting  Requirements 

This  section  specifies  the  State's 
reporting  requirements.  Existing  text  has 
been  subdivided  and  restated  as  an 


initial  sentence  followed  by  paragraph 
(a).  This  section  has  been  amended 
further  by  adding  paragraphs  (b)  and  (c) 
to  include  items  of  information  relative 
to  the  changes  in  the  law.  These 
additions  include  describing  activities 
related  to  expenditures  for  renovation, 
including  the  effects  of  such  activities  on 
historic  properties;  reporting  on  services 
and/or  training  for  domestic  violence; 
and,  reporting  on  the  use  of 
administrative  funds. 

Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules,  which  are  defined  in  the 
Order  as  any  rule  that  has  an  annual 
effect  on  the  economy  of  $100  million  or 
more  or  has  certain  other  specified 
effects.  The  Department  has  determined 
that  these  regulations  are  not  major 
rules  within  the  meaning  of  the 
Executive  Order  because  they  will  not 
have  an  effect  on  the  economy  of  $100 
million  or  more,  or  otherwise  meet  the 
threshold  criteria. 

Regulatory  Flexibility  Act  of  1980 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354), 
that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  impact  of 
these  regulations  is  primarily  on  States, 
which  are  not  considered  small  entities 
under  the  Act. 


Paperwork  Reduction  Act 

Sections  1080.5  and  1080.8  contain 
new  application  and  information 
collection  requirements  which  are 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  Public  Law  96-^11,  94  Stat. 
2812  (December  11, 1980),  44  U.S.C. 
3501-3520.  The  referenced  sections 
require  recipients  to  include  in  their 
applications  and  annual  reports 
additional  items  of  information  relating 
to  changes  in  the  McKinney  Act.  These 
additions  include  reporting  on  the  use  of 
administrative  funds  and  the  description 
of  activities  related  to  expenditures  for 
renovation  and  for  services  and/or 
training  for  violence  counseling.  This 
data  is  necessary  to  ensure  adherence  to 
the  statutory  cap  on  State 
administrative  costs  and  to  enable  the 
Department  to  fulfill  its  obligation  under 
section  203(c)  of  the  McKinney  Act  to 
report  to  Congress  and  the  Interagency 
Council  on  the  Homeless  on  the 
implementation  and  effectiveness  of  the 
programs  funded  by  the  Act. 

On  October  21. 1991,  the  Office  of 
Management  and  Budget  (OMB) 
approved  an  extension  of  existing 
application  and  reporting  requirements, 
as  modified,  for  use  through  September 
30, 1994.  The  approved  collection  has 
been  assigned  OMB  Control  No.  0970- 
0088. 

Description  of  Respondents:  State 
Agencies  and  federally-recognized 
Indian  Tribes. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden 


Section 


Annual 

number  o( 

respondents 


Annual 
frequency 


Average 
burden  per 
response 


Annual 

bivoen 
hours 


45  CFR  1080.5 

Existing 

Proposed 

45  CFR  1080  8 

Existing... 

Proposed — 


57 
57 

132 
132 


8316 
8316 

30.64 
30  64 


4740 
4740 

4044 
4044 


Total  Existing  Burden  Hours:  8784 
Total  Proposed  Burden  Hours:  8784 
Total  Difference:  0 


Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspect  of  the 
information  collection  requirements,  or 
estimated  reporting  burden,  should 
direct  them  to  the  Administration  for 
Children  and  Families,  Office  of 
Community  Services,  (address  above) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB.  room  3208. 
New  Executive  Office  Building, 


Washington,  DC  20503;  Attention:  Laura 
Oliven,  Desk  Officer  for  ACF. 

List  of  Subjects  in  45  CFR  Part  1080 

Administrative  practices  and 
procedures.  Community  action- 
programs,  Grant  programs-social. 
Homeless  assistance  (Catalog  of  Federal 
Domestic  Assistance  Programs  93.034, 
Emergency  Community  Services  for  the 
Homeless). 


Dated:  February  5. 1992. 

Jo  Anne  B.  Barnhart, 

Assistant  Secretary  for  Children  and 
Families. 

Dated:  March  23, 1992. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  Ch.  X  is  amended  as 
follows: 
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1.  The  heading  of  Ch.  X  is  revised  to 
read  as  follows: 

CHAPTER  X-OFFICE  OF  COMMUNITY 
SERVICES,  ADMINISTRATION  FOR 
CHILDREN  AND  FAMILIES,  DEPARTMENT 
OF  HEALTH  AND  HUMAN  SERVICES 

PART  1080— EMERGENCY 
COMMUNITY  SERVICES  HOMELESS 
GRANT  PROGRAM 

la.  The  authority  citation  for  part  1080 
is  revised  to  read  as  follows: 

.^Authority:  42  U.S.C.  11302  (101  Stat.  485):  42 
iTs.C.  11461-11464.  11472  (101  Stat.  532-533), 
as  amended. 

2.  Section  1080.4  is  amended  by 
redesignating  paragraphs  (b)  through  (d) 
as  paragraphs  (c)  through  (e)  and  by 
adding  new  paragraphs  (b),  (f)  and  (g)  to 
read  as  follows: 

§  1080.4    Eligible  use  of  funds. 

*  •        •        •        • 

(b)  Renovation  of  buildings  to  be  used 
to  provide  such  services,  except  that  not 
more  than  50  percent  of  such  amounts 
may  be  used  for  such  purpose,  and 
provided  that  all  procedures  required 
under  the  National  Historic  Preservation 
Act  are  followed; 

•  •        *        •        • 

(fj  Provision  of,  or  referral  to,  violence 
counseling  for  homeless  children  and 
individuals,  and  the  provision  of 
violence  counseling  training  to 
irttlividuals  who  work  with  homeless 
children  and  individuals;  and, 

(g)  Not  more  than  5  percent  of  the  . 
amount  received  will  be  used  to  defray 
State  administrative  costs. 

3.  Section  1080.5  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text,  by  removing  paragraph  (b)(2),  by 
redesignating  paragraphs  (b)(3)  through 
(b)(7)  as  paragraphs  (b)(2)  through  (b)(6) 
respectively,  by  revising  newly 
redesignated  paragraphs  (b)(3),  (b)(5), 
and  (b)(6),  and  by  adding  new 
paragraph  (b)(7)  and  the  OMB  Control 
number  at  the  end  of  the  section,  to  read 
as  follows: 

§  1080.5    Application  procedures  for 
States. 

*  *         •         •         * 

(b)  •  •   • 

(1)  The  State  will  award  not  less  than 
95  percent  of  the  amounts  it  receives  to: 

*  •        •        *        • 

(3)  Not  more  than  5  percent  of  the 
amount  received  will  be  used  to  defray^ 
State  administrative  costs; 

*  •'       •        •        * 

(5)  Not  more  than  25  percent  of  the 
amounts  received  will  be  used  for  the 
purpose  described  in  §  1080.4(e)  of  these 
regulations;  and 


(6)  The  State  will  have  mechanisms  in 
place  to  assure  coordination  among 
State  and  local  agencies  serving  the 
homeless.  This  will  include  coordination 
at  the  State  level  with  the  agency 
responsible  for  developing  the 
Comprehensive  Homeless  Assistance 
Plan  or  the  Comprehensive  Housing 
Affordability  Strategy  as  required  by 
section  401  of  such  Act  (42  U.S.C.  11361). 
as  amended  by  section  836  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

(7)  The  State  will  have  procedures  in 
place  to  assure  compliance  with  the 
provisions  of  the  National  Historic 
Preservation  Act  prior  to  the  awarding 
of  any  amounts  to  be  used  for 
renovating  any  properties  that  are  listed 
on.  or  eligible  for  inclusion  on,  the 
National  Register  of  Historic  Places. 

(Infonnation  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0970-0088.) 

4.  Section  1080.6  is  amended  by 
revising  paragraph  (a)  and  the  first 
sentence  of  paragraph  (c)  to  read  as 
follows: 

§  1080.6    Funding  of  alternative 
organizations. 

(a)  If  a  State  does  not  apply  for  or 
submits  an  approvable  application  for  a 
grant  under  the  Emergency  Community 
Services  Homeless  Grant  Program,  the 
Secretary  shall  use  the  amounts  that 
would  have  been  allocated  to  that  State 
to  make  grants  to  agencies  and 
organizations  in  the  State  that  meet  the 
requirements  of  §  1080.5(b)(1). 
***** 

(c)  Agencies  and  organizations 
eligible  to  be  funded  under  this  section 
shall  submit  an  application  meeting  the 
requirements  of  §§  1080.5(a)  and 
1080.5(b)(2),  (3),  (5).  (6)  and  (7).  at  a  time 
specified  by  the  Secretary.  *  *  * 

5.  Section  1080.8  is  revised  to  read  as 
follows: 

§  1080.8    Reporting  requirements. 

Each  recipient  of  funds  under  the 
Emergency  Community  Services 
Homeless  Grant  Program  shall  submit 
an  annual  report  to  the  Secretary,  within 
6  months  of  the  end  of  the  period 
covered  by  the  report,  on  the 
expenditure  of  funds  and  the 
implementation  of  the  program  for  that 
fiscal  year. 

(a)  The  report  is  to  state  the  types  of 
activities  funded,  any  efforts  undertaken 
by  the  grantee  and  its  subgrantees  to 
coordinate  homeless  activities  funded 
under  this  program  with  other  homeless 
assistance  activities  in  the  State  and 
communities,  the  number  of  individuals 
served  and  any  impediments,  including 


statutory  and  regulatory  restrictions  to 
homeless  individuals'  use  of  the  program 
and  to  their  obtaining  services  or 
benefits  under  the  program. 

(b)  Such  annual  report  shall  provide 
information  on  the  use  of  funds  to 
defray  State  administrative  costs, 
including  the  types  of  activities  which 
specifically  address  services  to  the 
homeless  and  also  those  activities  that 
are  related  to  the  administrative  costs 
associated  with  the  coordination  and 
integration  of  services  to  the  homeless. 

(c)  States  shall  also  provide 
information  in  the  annual  report  which 
details  programs,  progress,  and 
activities  that  are  specifically  related  to 
expenditures  for  renovation,  including 
the  effects  of  such  activities  on  historic 
properties,  and  the  provision  of,  or 
referral  to,  services  for  domestic 
violence. 

(Information  collection  requirements  are 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  0970-0088.) 

(FR  Doc.  92-14606  Filed  6-22-92;  8:45  am] 

BILLING  CODE  41S0-O4-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  . 

49  CFR  Part  1 

(OST  Docket  No.  1;  Amdt  249] 

Organization  and  Delegation  of 
Powers  and  Duties;  Delegations  to  All 
Administrators  and  the  Assistant 
Secretary  for  Administration 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
delegations  to  the  Assistant  Secretary 
for  Administration  and  all  DOT 
administrators  to  waive  collection  of 
claims  for  erroneous  payments  of  pay 
and  allowances  by  expanding  the 
authority  to  include  waiver  of  erroneous 
payments  of  travel,  transportation,  and 
relocation  expenses  and  allowances; 
and  by  increasing  from  $500  to  1,500  the 
amount  that  may  be  waived.  This  rule  is 
necessary  to  reflect  in  the  Code  of 
Federal  Regulations  statutory  changes  to 
the  Secretary's  authority. 

EFFECTIVE  DATE:  June  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  B.  Johnson,  Office  of  Financial 
Management,  M-«3,  (202)  366-5631,  or 
Paul  B.  Larsen,  Office  of  the  General 
Counsel  (C-10).  (202)  366-9161, 
Department  of  Transportation,  400  7th 
Street.  SW..  Washington.  DC  20590. 
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SUPPLEMENTARY  INFORMATION:  PubHc 

Law  99-224,  enacted  December  28. 1985, 
99  Stat.  1741,  5  U.S.C.  5584,  amended 
waiver  statutes  granting  agency  heads 
the  authority  to  waive  collection  of 
claims  for  erroneous  payments  of  pay 
and  allowances  by  extending  the  waiver 
authority  to  include  erroneous  payment 
of  travel,  transportation  and  relocation 
expenses  and  allowances.  Section  657  of 
the  National  Defense  Authorization  Act 
of  Fiscal  Years  1992  and  1993  (Public 
Law  102-190,  enacted  December  5, 1991, 
105  Stat,  1290, 1393)  further  amended  the 
statutes  to  increase  form  $500  to  $1,500 
the  amount  that  may  be  waived.  The 
DOT  Organization  Manual  has  been 
updated  to  include  these  statutory    i 
changes.  The  Code  of  Federal  ' 

Regulations  is  being  revised  to  reflect 
these  statutory  changes.  Since  this 
amendment  relates  to  Departmental 
management,  organization,  procedures, 
and  practice,  notice  and  public  comment 
are  unnecessary,  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register. 
Therefore,  this  amendment  is  effective 
on  the  date  of  its  publication. 


List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organizations  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322. 

2.  Section  1.45  is  amended  by  revising 
paragraph  (a)(8)  to  read  as  follows: 

§  1.45    Delegations  to  an  Administrators, 
(a) 

(8)  Waive  claims  and  make  refunds  in 
connection  with  claims  of  the  United 
States  for  erroneous  payment  of  pay  and 
allowances  or  of  travel,  transportation, 
and  relocation  expenses  and  allowances 
in  amounts  aggregating  not  more  than 
$1,500  without  regard  to  any 
repayments,  and  deny  requests  for 
waiver  of  such  claims  regardless  of  the 
aggregate  amoimt  of  the  claim,  as 
provided  by  4  CFR  parts  91,  92,  and  93. 
Redelegation  of  this  authority  may  be 


made  only  to  the  level  of  Regional 
Director  or  District  Commander. 


3.  Section  1.59  is  amended  by  revising 
paragraph  (c)(5)  to  read  as  follows: 

§  1.59    Detegatlons  to  the  Assistant 
Secretary  lor  Administration. 


(c)  *  •  • 

(5)  Waive  claims  and  make  refunds  in 
connection  with  claims  of  the  United 
States  for  erroneous  payment  of  pay  and 
allowances  or  of  travel,  transportation, 
and  relocation  expenses  and  allowances 
to  an  employee  of  the  Office  of  the 
Secretary  in  amounts  aggregating  not 
mors  than  $1,500  without  regard  to  any 
repayments,  and  deny  requests  for 
waiver  of  such  claims  regardless  of  the 
aggregate  amount  of  the  claim,  as 
provided  by  4  CFR  parts  91,  92,  and  93. 
This  authority  may  be  redelgafed  only  to 
the  Director  of  Financial  Management. 
•        •        *        *        * 

Issued  at  Washington,  DC  this  12th  day  of 
June,  1992. 
Andrew  H.  Card,  Jr.. 
Secretary  of  Transportation. 
[FH  Doc  92-14677  Filed  6-22-92;  8:45  ain| 
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Proposed  Rules 


Federal  Register 

Vol.  57.  No.  121 
Tuesday.  June  23.  1992 


This   section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  92-019-11 

Citrus  Canker  Regulations;  Survey 
Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  that  quarantine  a  portion 
of  Florida  for  citrus  canker  by  removing 
certain  areas  in  Hillsborough  and 
Manatee  Counties  and  all  areas  in 
Sarasota  County  from  the  list  of  survey 
areas.  This  action  appears  necessary  to 
relieve  unnecessary  regulatory 
restrictions  that  currently  require 
regular  inspections  of  these  survey 
areas. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  24.  1992. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD.  APHIS.  USDA.  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
92-019-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
e  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  USDA.  room  661,  Federal 
Building,  6505  Belcrest  Road.. 
Hyattsville.  MD  20782.  (301)  436-6365. 


SUPPLEMENTARY  INFORMATION: 
Background 

Citrus  canker  is  a  plant  disease 
caused  by  strains  of  the  bacterium 
Xanthomonas  campestris  pv.  citri 
(Hasse)  Dye.  The  disease  is  known  to 
affect  plants  and  plant  parts,  including 
fruit,  of  citrus  and  citrus  relatives 
(Family  Rutaceae).  It  can  cause 
defoliation  and  other  serious  damage  to 
the  leaves  and  twigs  of  susceptible 
plants.  It  may  also  make  the  fruit  of 
infected  plants  unmarketable  by  causing 
lesions  on  the  fruit.  Infected  fruit  may 
also  drop  from  trees  before  reaching 
maturity. 

In  the  United  States,  Florida  is  the 
only  State  where  citrus  canker  exists. 
Regulations  to  prevent  the  interstate 
spread  of  citrus  canker  from  Florida  are 
contained  in  7  CFR  301.75  et  seq.. 
"Subpart — Citrus  Canker"  (referred  to 
below  as  the  regulations). 

The  regulations  designate  certain 
areas  in  Florida  as  quarantined  areas 
and  impose  restrictions  on  the  interstate 
movement  of  regulated  articles  from  and 
through  quarantined  areas.  The 
regulations  also  designate  survey  areas, 
which  surround  the  quarantined  areas. 
Survey  areas  undergo  close  monitoring 
by  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  State  inspectors  for 
citrus  canker  and  serve  as  containment 
or  buffer  zones  against  the  disease. 

When  the  current  citrus  canker 
quarantine  was  revised  in  1990, 
regulated  plants  and  regulated  trees  in 
an  additional  area  (the  survey  area), 
outside  of  and  adjacent  to  the  regulated 
area,  were  required  to  be  inspected  on  a 
regular  basis.  This  action  was  taken  to 
insure  that,  in  the  unlikely  event  that 
citrus  canker  had  spread  beyond  the 
regulated  area,  this  spread  would  be 
detected  and  appropriate  action  could 
be  taken.  This  would  help  prevent  the 
disease  from  becoming  established  in 
Florida,  or  in  any  other  State. 

The  experience  of  the  State  and 
Federal  officials  involved  in  the  citrus 
canker  eradication  program  indicates 
that  the  survey  area  currently  described 
in  the  regulations  is  larger  than  needed 
to  accomplish  the  objectives  intended  in 
the  regulations.  At  a  July  25. 1991  public 
meeting  of  the  Joint  State/Federal  Citrus 
Canker  Technical  Advisory  Meeting  it 
was  unanimously  recommended  that 
specific  reductions  be  made  in  the 
survey  area.  These  recommendations 
were  based  upon  the  following 
arguments. 


The  survey  areas  established  in  1990 
were  similar  in  size  to  the  regulated 
areas.  At  that  time,  much  less 
information  was  available  about  the 
ability  of  citrus  canker  disease  to  spread 
beyond  the  immediate  vicinity  of 
infested  properties.  As  a  result  of 
surveys  conducted  over  an  8  year 
period,  it  has  been  determined  that  the 
natural  spread  of  the  disease  is  usually 
limited  to  fairly  short  distances  of  V2 
mile  or  less.  For  example,  the  only  new 
infestations  that  have  been  detected  in 
the  regulated  area  since  1990  have  been 
several  groves  and  residential  properties 
that  are  within  about  V2  mile  of  existing 
infestations  in  Manatee  County. 

When  the  regulated  areas  were 
established,  there  were  at  least  10 
separate  infestations,  some  of  which 
included  either  large  numbers  of 
individual  infested  properties  or  groves 
with  large  numbers  of  infected  trees.  It 
was  thought  that  the  existence  of  these 
extensive  infestations  increased  the 
chance  of  artificial  spread  of  the  disease 
to  locations  somewhat  removed  from 
the  infested  property.  In  the  last  several 
years  there  has  been  a  significant 
reduction  in  the  occurrence  of  new 
infestations,  reducing  greatly  the 
possibility  the  disease  might  be  spread 
by  artificial  means. 

All  residential  properties  and  groves 
in  the  survey  area  have  been  surveyed 
on  a  regular  basis  since  1990,  and  no 
infestations  have  been  found  in  the 
survey  area.  The  only  infestation  ever 
found  in  the  area  proposed  to  be 
removed  from  the  survey  area  was  a 
residential  property  in  Sarasota  County 
that  was  found  to  be  infested  in  1987, 
before  the  survey  area  was  established 
and  at  a  time  when  the  regulated  area 
was  much  more  heavily  infested  than  it 
is  today.  All  infested  trees  at  this 
property  were  destroyed  following  the 
discovery  of  this  infestation. 

Therefore,  we  believe  that  reducing 
the  survey  area  would  not  increase  the 
risk  that  citrus  canker  would  be  spread 
to  other  places  within  Florida,  or  to 
other  States.  Reducing  the  survey  area 
would  also  allow  scarce  APHIS  and 
State  resources  to  be  used  for  more 
important  activities  without 
compromising  the  eradication  program. 

Therefore,  we  are  proposing  to 
remove  the  following  areas  from  the  list 
of  survey  areas  in  5  301.75-4(d)(l): 

1.  All  of  Hillsborough  County  except 
that  area  lying  west  of  Grange  Hall  Loop 
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Road  (west)  and  Keene  Road,  south  of 
State  Highway  674  to  State  Road  41, 
south  of  State  Road  41  to  the  Little 
Manatee  River  and  south  of  the  Little 
Manatee  River  to  Tampa  Bay. 

2.  All  of  Sarasota  County. 

3.  The  portion  of  Manatee  County  east 
of  Range  21. 

Executive  Order  12291  and  Hegulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
deterihined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

If  this  proposed  rule  is  adopted, 
certain  areas  in  Hillsborough  County 
and  Manatee  County  and  all  of  Sarasota 
County  will  be  released  from 
classification  as  a  survey  area.  This 
means  that -groves  producing  regulated 
fruit  for  interstate  movement,  regulated 
trees,  and  regulated  plants  in  this 
declassified  survey  area  would  no 
longer  be  subject  to  regular  inspections 
for  citrus  canker.  This  change  would 
reduce  the  burden  on  APHIS  and  State 
agencies,  which  currently  provide 
inspectors  to  perform  regular 
inspections  in  the  survey  area.  This 
change  would  not  have  a  significant 
economic  impact  on  any  other  persons. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  proposed  rule  or  which  would 
impede  its  full  implementation  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  proposed  rule,  and  (3)  it 
will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plants 
(Agriculture),  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  150dd,  150ee, 
150ff;  161, 162,  and  164-167;  7  CFR  2.17,  2.51, 
and  371.2(c). 

2.  Paragraph  (d)(1)  of  {  301.75-4  would 
be  amended  by  revising  the  first 
paragraph  under  "Florida"  (that  begins 
"Hillsborough  County")  to  read  as 
follows: 

§  301.75-4    Quarantined  areas. 


(d)  •  •  * 
(!)••• 

Florida 

Hillsborough  County  west  of  Grange 
Hall  Loop  Road  (west)  and  Keene  Road, 
south  of  State  Highway  674  to  State 
Road  41,  south  of  State  Road  41  to  the 
Little  Manatee  River  and  south  of  the 
Little  Manatee  River  to  Tampa  Bay,  and 
that  portion  of  Manatee  County  west  of 
Range  21.  . 
***** 

Done  in  Washington,  DC.,  this  18fh  day  of 
June  1992. 
Rol>ert  Melland, 

Adminsitrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  92-14734  Filed  6-22-92;  8:45  am) 

BILUNO  CODE  3410-34-M 


Agricultural  Marketing  Service 

7  CFR  Part  1230 

[No.LS-92-001] 

Pork  Promotion  and  Research 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

summary:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  of  1985  and  the  Order 
issued  thereunder,  this  proposed  rule 
would  decrease  the  amount  of  the 
assessment  per  pound  due  on  imported 
pork  and  pork  products  to  reflect  a 
decrease  in  the  1991  seven  market 
average  price  for  domestic  barrows  and 
gilts  and  to  bring  the  equivalent  market 
value  of  the  live  animals  from  which 
such  imported  pork  and  pork  products 
were  derived  in  line  with  the  market 
values  of  domestic  porcine  animals. 

DATES:  Commnets  must  be  received  by 
July  23, 1992. 

ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L  Tapp,  Chief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Division;  Agricultural 
Marketing  Service,  USDA,  room  2624-S; 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Comments  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  above  o^ice  in 
room  2624  South  Building;  14th  and 
Independence  Avenue,  SW.; 
Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  L  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  was  reviewed  in 
accordance  with  Executive  Order  No. 
12291  and  Departmental  Regulation 
1512-1  and  is  hereby  classified  as  a 
nonmajor  rule  because  it  does  not  meet 
the  criteria  contained  therein  for  a  major 
rule. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposal  is  not 
intended  to  have  retroactive  effect.  The 
Act  states  that  the  statute  is  intended  to 
occupy  the  field  of  promotion  and 
consumer  education  involving  pork  and 
pork  products  and  of  obtaining  funds 
thereof  from  pork  producers  and  that  the 
regulations  of  such  activity  (other  than  a 
regulation  or  requirement  relating  to  a 
matter  of  public  health  or  the  provision 
of  state  or  local  funds  for  such  activity) 
that  is  in  addition  to  or  different  from 
the  act  may  not  be  imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
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parties  may  file  suit  in  court.  Under 
section  1625  of  the  Act.  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  a 
provision  of  such  order  or  an  obligation 
imposed  in  connection  v\  ilh  such  order 
is  nnt  in  accordance  with  law;  and 
requesting  a  modification  of  the  order  or 
an  exemption  from  the  order.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 
distiict  in  which  person  resides  or  does 
business  has  jurisdiction  to  review  the 
Secretary's  determination,  if  a  complaint 
is  filed  not  later  than  20  days  after  the 
date  such  person  receives  notice  of  such 
determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Art  (RFA)  (5 
U.SC.  60T  et  seq  ).  The  effect  of  the 
Order  upon  small  entities  was  discussed 
in  the  September  5, 1986,  issue  of  the 
Federal  Register  (51  PR  31898).  and  it 
was  determined  that  the  Order  would 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities. 
Many  importers  may  be  classified  as 
small  entities.  This  proposed  rule  would 
decrease  the  amount  of  assessments  on 
imported  pork  and  pork  products  subject 
to  assessment  by  three-  to  four- 
hundredths  of  a  cent  per  pound,  or  as 
expressed  in  cents  per  kilogram,  seven- 
to  nine-hundredths  of  a  cent  per 
kilogram.  Adjusting  the  assessments  on 
imported  pork  and  pork  products  would 
result  in  an  estimated  decrease  in 
assessments  of  $170,000  over  a  12rmonth 
period.  Accordingly,  the  Administrator 
of  the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4801-4819)  approved  December 
23, 1985,  authorized  the  establishment  of 
a  national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessment  on 
imported  porcine  animals,  pork,  and 
pork  products.  However,  that  rate  was 
increased  to  0.35  percent  effective 
December  1. 1991  (56  PR  51635).  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5. 1986.  issue  of  the 


Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909.  53  FR  30243,  and  56  FR 
51G35)  and  assessments  began  on 
November  1. 1986. 

The  Order  requires  importers  of 
porcine  animals  to  pay  the  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.35  percent  of  the 
animal's  declared  value  and  importers 
of  pork  and  pork  products  to  pay  to  the 
USCS,  upon  importation,  the  assessment 
of  0.35  percent  of  the  market  value  of  the 
live  porcine  animals  from  which  such 
pork  and  pork  products  were  produced. 
This  proposed  rule  would  decrease  the 
assessments  on  all  of  the  imported  pork 
and  pork  products  subject  to  assessment 
listed  in  7  CFR  1230.110  (October  15. 
1991;  56  FR  51635).  This  decrease  is 
consistent  with  the  decrease  in  the 
annual  average  price  of  domestic 
barrows  and  gilts  at  the  seven  markets 
for  calendar  year  1991  as  reported  by 
the  USDA,  AMS.  Livestock  and  Grain 
Market  News  (LGMN)  Branch.  This 
decrease  in  assessments  would  make 
the  equivalent  market  value  of  the  live 
porcine  animal  from  which  the  imported 
pork  and  pork  products  were  derived 
reflect  the  recent  decrease  in  the  market 
value  of  domestic  porcine  animals, 
thereby  promoting  comparability 
between  importer  and  domestic 
assessments.  This  proposed  rule  would 
not  change  the  current  assessment  rate 
of  0.35  percent  of  the  market  value. 

The  methodology  for  determining  the 
per  pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  September  5, 1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight 
equivalent  by  utilizing  conversion 
factors  which  are  published  in  the 
USDA  Statistical  Bulletin  No.  618 
"Conversion  Factors  and  Weights  and 
Measures."  These  conversion  factors 
take  into  account  the  removal  of  bone, 
weight  lost  in  cooking  or  other 
processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equivalent  is 
Converted  to  a  live  animal  equivalent 
weighted  by  dividing  the  carcass  weight 
equivalent  by  70  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States.  Thirdly, 
the  equivalent  value  of  the  live  porcine 
animal  is  determined  by  multiplying  the 
live  animal  equivalent  weight  by  an 
annual  average  seven  market  price  for 
Ijrarrows  and  gilts  as  reported  by  the 


USDA.  AMS.  LGMN  Branch.  This 
average  price  is  published  on  a  yearly 
basis  during  the  month  of  January  in  the 
LGMN  Branch's  publication  "Livestock. 
Meat,  and  Wool  Weekly  Summary  and 
Statistics."  Finally,  the  equivalent  value 
is  multiplied  by  the  applicable 
assessment  rate  of  0.35  percent  due  on 
imported  poik  and  pork  products.  The 
end  result  is  expressed  in  an  amount  per 
pound  for  each  type  of  pork  or  pork 
product.  To  determine  the  amount  per 
kilogram  for  pork  and  pork  products 
subject  to  assessment  under  the  Act  and 
Order,  the  rent-per-pound  assessments 
are  multiplied  by  a  metric  conversion 
factor  2.2046  and  carried  to  the  sixth 
decimal. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of  imported 
pork  and  pork  products  to  reflect 
changes  in  the  annual  average  price  of 
domestic  barrows  and  gilts  to  maintain 
equity  of  assessments  between  domestic 
porcine  animals  and  imported  pork  and 
perk  products. 

The  average  annual  seven  market 
price  decreased  from  $54.55  in  1990  to 
$48.46  in  1991.  a  decrease  of  about  11 
percent.  This  decrease  would  result  in  a 
corresponding  decrease  in  assessments 
for  all  the  Harmonized  Tariff  Systems 
(HTS)  numbers  listed  in  the  table  in 
§  1230.110  of  an  amount  equal  to  three- 
to  four-hundredths  of  a  cent  per  pound, 
or  as  expressed  in  cents  per  kilogram, 
seven-  to  nine-hundredths  of  a  cent  per 
kilogram.  Based  on  the  most  recent 
available  Department  of  Commerce. 
Bureau  of  Census,  data  on  the  volume  of 
imported  pork  and  pork  products  the 
proposed  decrease  in  assessment 
amounts  would  result  in  an  estimated 
$120,000  decrease  in  assessments  over  a 
12-month  period. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  thq,t  7  CFR  part 
1230  be  amended  as  set  forth  helow; 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  is  follows: 
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Authority:  7  U.S.C.  4801-4819. 

Subpart  B-*(  Amended] 

2.  Subpart  B— Rules  and  Regulations 
is  amended  by  revising  §  1230.110  to 
read  as  follows: 

§  1230.1 10    Assessments  on  Imported  pork 
and  pork  products. 

The  following  HTS  categories  of 
imported  live  porcine  animals  are 
subject  to  assessment  at  the  rate 
specified. 


Live  porcine  BrNmals 


0103.10.00004 
0103.91  00006 
010392.00005 


Assessment 


035  percent  Customs  Er»- 
tered  Value. 

035  percent  Customs  En- 
tered Value. 

0.35  percent  Customs  En- 
tered Value. 


The  following.HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  the  rates 
specified. 


Pork  and  pork  products 

Assessment 

cents/ lb 

cents/kg 

0203.11.00002 

.24 
.24 
.24 
.24 
.24 
.28 
.28 
.24 
.24 
.24 
.24 
.24 
.28 
.24 
.24 
.24 
.24 
.24 
.24 
.24 
.24 
£8 
.28 
.34 
.34 
.37 
.37 
.24 
.37 
.37 
.24 
.34 
.28 

529104 

0203.12.10107 

.529104 

0203  12  10205 

529104 

0203.12.90100 

.529104 

0203.12.90208 

.529104 

0203.19.20108 

.617288 

0203.1920901 

.617288 

0203.19.40104 

.529104 

0203,19.40907 

.529104 

0203.21  00000 

529104 

0203  22  10007 

529104 

0203  22  9O000 

529104 

0203  29  20008     

617288 

0203.29.40004 

.529104 

0206.30.00008 

.529104 

0206.41.00003 

.529104 

0206.49.00005... .'  

529104 

0210.11.00101 

529104 

0210  1100209 

529102 

0210  12  00208 

529104 

0210.12.00404 

.529104 

0210.19.00103 

.617288 

0210.19.00906 

617288 

1601.00.20105 

749564 

1601.00.20908 

.749564 

1602.41.20203 

.815702 

1602.41 .20409 

.815702 

1602.41 .90002 

.529104 

1602.42.20202- 

.815702 

1602.42  20408- 

.815702 

1602  42.40002- 

.529104 

1602  49  20009. 

749564 

1602  49  40005 

.617288 

Dated:  June  17. 1992. 
Uaniel  Haley. 
Administrator. 
[FR  Doc.  92-14728  Filed 
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Animal  and  Plant  Healtti  Inspection 
Service 

9  CFR  Part  94 
(Docket  No.  91-153] 

Transit  of  Animal  Products  From 
Restricted  Countries  Through  the 
United  States 

agency:  Animal  and  Plant  Health 
Inspection  Servicfe,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow 
certain  animal  products  to  be  moved 
through  the  United  States  from  countries 
that  are  declared  free  of  food-and-mouth 
disease  but  that  are  subject  to  certain 
restrictions,  and  from  countries  that  are 
considered  free  of  swine  vesicular 
disease  but  that  are  subject  to  certain 
restrictions,  even  if  the  animal  products 
do  not  originate  in  establishments 
approved  by  the  United  States 
Department  of  Agriculture.  We  believe 
this  action  would  provide  shippers  in 
certain  foreign  countries  additional 
cargo  routes  to  foreign  destinations, 
without  increasing'  the  risk  of 
introducing  animal  diseases  into  the 
United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
23.1992. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
RPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
153.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  John  Gray,  Senior  Staff  Veterinarian, 
Import-Export  Products  Staff,  VS. 
APHIS.  USDA,  room  756,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7885. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations] 
iegulate,  among  other  things,  the 
importation  into  the  United  States  of 
certain  animals,  meat,  and  animal 
products.  These  regulations  are 
designed,  among  other  things,  to  prevent 
the  introduction  into  the  United  States 
of  rinderspest,  foot-and-mouth  disease, 
African  swine  fever,  hog  cholera,  swine 


vesicular  disease,  and  viscerotropic 
velogenic  Newcastle  disease. 

Section  94.1(a](l)  of  the  regulations 
provides  that  rinderpast  or  foot-and- 
mouth  disease  exists  in  all  countries  of 
the  world  except  those  listed  in 
§  94.1(a](2],  which  are  declared  to  be 
free  of  those  diseases.  When  a  country 
is  added  to  the  list  of  countries  declared 
free  of  rinderpast  and  foot-and-mouth 
disease,  the  imporation  into  the  United 
States  of  live  ruminants  and  swine  as 
well  as  fresh,  chilled,  and  frozen  meat 
from  ruminants  and  swine  from  that 
country  is  no  longer  prohibited, 
provided  all  other  criteria  in  part  94  for 
importation  are  met. 

However,  of  the  countries  that  have 
been  declared  free  of  rinderpest  and 
foot-and-mouth  disease,  certain  ones 
either  (1)  supplement  their  national  meat 
supply  by  importing  fresh,  chilled,  or 
frozen  meat  of  ruminants  or  swine  from 
countries  in  which  rinderpest  or  foot- 
and-disease  exists;  (2]  have  common 
land  borders  with  counties  in  which 
rinderpest  or  foot-and-mouth  disease 
exists;  or  (3]  import  ruminants  or  swine 
from  countries  in  which  rinderpest  or 
foot-and-mouth  disease  exists  under 
conditions  less  restrictive  than  would  be 
acceptable  for  importation  into  the 
United  States.  Each  of  these  practices  or 
situations  increases  the  risk  that 
rinderpest  or  foot-and-mouth  disease 
will  enter  the  country.  The  countries  in 
question  are  listed  in  §  94.11(a). 

A  similar  situation  exists  with  regard 
to  countries  in  which  swine  vesicular 
disease  is  not  considered  to  exist. 
Section  94.12(a]  of  the  regulations 
provides  that  swine  vesicular  disease  is 
considered  to  exist  in  all  countries  of  the 
world  except  those  listed  in  that 
paragraph.  When  a  country  is  added  to 
the  list  of  countries  considered  free  of . 
swine  vesicular  disease,  the  importation 
of  live  swine  and  fresh,  chilled,  or  frozen 
meat  from  swine  from  that  country  is  no 
longer  prohibited,  provided  all  other 
criteria  in  part  94  for  importation  are 
met.  However,  certain  countries 
considered  free  of  swine  vesicular 
disease  either  (1)  supplement  their 
national  pork  supply  by  the  importation 
of  fresh,  chilled,  or  frozen  pork  from 
countries  where  swine  vesicular  disease 
is  considered  to  exist;  (2)  have  a 
common  border  with  such  (jounlries;  or 
(3)  have  certain  trade  practices  that  are 
less  restrictive  than  are  acceptable  to 
the  United  States.  These  countries  are 
listed  in  §  94.13.  Because  of  this  risk,  the 
regulations  in  §  94.11  with  regard  to 
rinderpest  and  foot-and-mouth  disease, 
and  the  regulations  in  {  94.13  with 
regard  to  swine  vesicular  disease, 
require  that  meat  or  other  products  of 
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ruminants  or  swine  or  pork  or  pork 
products,  respectively,  from  such 
countries  meet  certain  criteria  before 
being  imported  into  the  United  States. 
The  criteria  for  importation  include 
certification  of  certain  practices  in  the 
slaughtering  establishment  to  ensure 
that  the  animal  products  to  be  imported 
are  not  commingled  with  animals  or 
animal  products  that  might  have,  or 
might  have  been  exposed  to,  the  disease 
in  question.  These  criteria  are  contained 
in  §§  94.11(c)  and  94.13(b).  Under  this 
proposed  rule,  these  provisions  would 
continue  to  apply  to  animal  products 
intended  for  transit  through  the  United 
States. 

Additionally,  the  regulations  in 
current  §S  94.H{b)  and  94.13(a)  require 
that  products  intended  for  importation 
into  the  United  States  be  prepared  in 
inspected  establishments  that  are 
eligible  to  have  their  products  imported 
into  the  United  States  under  the  Federal 
Meat  Inspection  Act  (21  U.S.C.  601  et 
seq.)  and  the  regulations  in  9  CFR  327.2. 
The  commodity  must  also  be 
accompanied  by  a  meat  inspection 
certificate  approved  by  the  United 
States  Department  of  Agriculture 
(USDA)  as  set  forth  in  9  CFR  327.4.  or. 
under  §  94.11  only,  a  similar  certificate 
approved  by  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  regulations  in  9 
CFR  part  327  are  promulgated  by  the 
Food  Safety  and  Inspection  Service 
(FSIS),  UADA,  and  are  primarily 
concerned  with  the  safety  and 
wholesomeness  of  meat  and  poulty 
products  for  human  consumption. 

The  provisions  in  current  §5  94.11(b) 
and  94.13(a)  that  refer  to  9  CFR  part  327 
are  intended  to  alert  parties  interested 
in  importing  animal  products  that,  in 
addition  to  meeting  the  applicable 
requirements  of  9  CFR  part  94,  they  must 
comply  with  regulations  established  by 
FSIS  for  importation  and  entry  of 
products  into  the  United  States. 

Currently,  animal  products  that  are 
intended  for  transit  through  the  United 
States  on  their  way  to  a  foreign  country, 
and  that  originate  in  a  country  subject  to 
the  special  restrictions  described  above, 
must  meet  all  the  criteria  for  importation 
applied  to  animal  products  intended  for 
entry  into  the  commerce  of  the  United 
States.  This  means  that  only  animal 
products  that  were  prepared  in 
inspected  establishments  eligible  to 
have  their  products  imported  for 
consumption  in  the  United  Stales  under 
the  Federal  Meat  Inspection  Act  and  its 
related  regulations  may  transit  the 
United  States.  Because  animal  products 
from  the  countries  in  question  often  are 
not  prepared  in  eligible  establishments, 
shippers  of  those  products  are 


frequently  denied  access  to  shipping 
routes  across  the  United  States,  which  is 
used  as  a  hub  by  major  shipping  lines. 
As  a  result,  shippers  must  either  use 
more  costly  and  time-consuming  routes 
or  decline  to  transport  the  products. 

A  number  of  shippers  have  expressed 
interest  in  moving  animal  products  that 
are  not  prepared  in  inspected,  eligible 
plants  through  the  United  States  from 
countries  listed  in  §5  94.11(a)  and  94.13. 
We  do  not  believe  it  i&pecessary  to 
require  animal  products  intended  for 
transit  through  the  United  States  from 
these  countries  to  meet  the  FSIS 
requirements  for  products  intended  for 
use  in  the  United  States.  Therefore,  in 
this  document,  we  are  proposing  to 
amend  S  94.15  to.  in  effect,  remove  the 
requirements  relating  to  the  FSIS 
regulations  for  the  articles  governed  by 
S§  94.11  and  94.13  that  are  intended  for 
transiting. 

Current  §  94.15  sets  forth  criteria  for 
transit  through  the  United  States  of  any 
animal  product  or  material  that  would 
be  eligible  for  entry  into  the  United 
States.  We  are  proposing  to  extend  the 
same  criteria  to  the  animal  products  that 
currently  must  be  prepared  in  eligible, 
inspected  eslabHshments  to  qualify  for 
importation,  even  if  the  products  are  not 
prepared  in  such  establishments  and  are 
not  accompanied  by  the  certification  set 
forth  in  9  CFR  327.4.  Under  these 
provisions  (1)  the  importer  woud  have  to 
notify  the  APHIS,  Plant  Protection  and 
Quarantine,  officer  at  the  United  States 
port  of  arrival  prior  to  the  transiting;  (2) 
the  product  would  have  to  be  kept  in  a 
leakproof  carrier  or  container  while 
being  transported,  including  any  time 
being  offloaded  in  the  United  States  for 
reshipment;  and  (3)  the  transiting  would 
have  to  be  for  immediate  export. 
Additionally,  we  are  proposing  to 
require  that  the  products  meet  all  other 
applicable  provisions  of  part  94.  We 
believe  that  these  requirements  will 
continue  to  minimize  the  risk  of  the 
introduction  of  rinderpest,  foot-and- 
mouth  disease,  and  swine  vesicular 
disease  into  the  United  States. 

In  order  to  clarify  what  we  intend  by 
"immediate  exponr^  we  would  define 
that  term  in  §  94.0  to  mean  "the  period 
of  time  determined  by  APHIS,  based  on 
shipping  routes  and  timetables,  to  be  the 
shortest  practicable  interval  of  time 
between  the  arrival  in  the  United  States 
of  an  incoming  carrier  and  the  departure 
from  the  United  States  of  an  outgoing 
carrier,  to  transport  a  consignment  of 
products." 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposal  in 
conformance  with  Executive  Order   >^ 


12291  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  inforination 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million:  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  proposed  rule  on  small 
entities. 

In  accordance  with  21  U.S.C.  Ill,  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  to  prevent  the 
introduction  into  the  United  States  from 
a  foreign  country  of  any  contagious, 
infectious,  or  communicable  disease  of 
animals.  We  are  proposing  to  revise 
sections  of  9  CFR  part  94  to  allow 
animal  products  from  certain  countries 
to  transit  the  United  States  in  order  to 
be  shipped  to  third  countries  for  which 
they  are  destined,  even  if  the  animal 
products  are  not  prepared  in  inspected 
establishments  that  are  eligible  to  have 
their  products  imported  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.) 
and  the  regulations  in  9  CFR  327.2,  and 
are  not  accompanied  by  the  USDA- 
approved  foreign  meat  inspection 
certificate  prescribed  in  9  CFR  327.4.  We 
believe  these  changes  would  open  up 
additional  trade  routes  for  animal 
products  not  prepared  in  the  described 
establishments  or  accompanied  by  the 
described  certification,  without 
increasing  the  risk  of  the  introduction  of 
disease  into  the  United  States. 

This  proposed  rule  would  create  no 
new  restrictions.  We  are  aware  that 
implementation  of  this  proposed  rule 
could  generate  the  transit  of  additional 
shipments  of  animal  products  through 
United  States  ports.  In  particular,  we  are 
aware  of  a  large  volume  of  intended 
shipments  originating  from  European 
countries  (specifically,  Great  Britain  and 
Northern  Ireland),  and  destined  for 
Caribbean  countries  and  Mexico,  that 
would  transit  the  United  States.  This  is 
because  major  shipping  lines  use  the 
United  Stales  and  its  ports  as  a  major 
shipping  hub. 

There  would  be  a  beneficial  economic 
impact  from  any  increase  in  volume  of 
shipments  handled  at  United  States 
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ports.  The  exporters  of  animal  products, 
shipping  lines,  consumers  in  recipient 
countries,  domestic  specialized 
transport  companies,  and  domestic 
brokerage  houses  would  also  benefit 
from  this  proposed  action.  However,  at 
present,  we  have  limited  information  on 
the  number  of  potential  shipments  or 
conunodities  that  might  transit  the 
United  States  under  this  proposed  rule. 
Therefore,  we  are  soliciting  comments 
and  information  from  the  public 
concerning  the  potential  economic 
impact  of  this  proposed  rule,  particularly 
as  it  would  relate  to  small  entities. 

Paperwork  Reduction  Act 

In  accordaHce  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  proposed  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget.  Your  written 
comments  will  be  considered  if  you 
submit  them  to  the  Office  of  Information 
and  Regulatory  Affairs.  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington, 
DC  20503.  You  should  submit  a  duplicate 
copy  of  your  comments  to:  (1)  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  and  (2)  Clearance 
Officer,  OIRM,  USDA,  room  404-W,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC  20250. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule 
were  adopted,  all  State  and  local  laws, 
regulations,  or  policies  that  are  in 
irreconcilable  conflict  with  this 
proposed  rule  would  be  preempted.  If 
adopted,  no  retroactive  effect  would  be 
given  to  this  proposed  rule.  If  adopted, 
this  proposed  rule  would  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

List  of  Subjecto  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock 
and  livestock  products.  Meat  and  meat 
products,  Milk,  Poultry  and  poultry 
products.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  CFR  part  94  would  be 
amended  as  follows: 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAQUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA;  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a;  150ee.  161, 162, 
4.S0: 19  U.S.C.  1306;  21  U.S.C.  Ill,  114a,  134a, 
134b,  134c  and  134f:  31  U.S.C.  9701;  42  U.S.C. 
4331.  4332:  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  Section  94.0  would  be  amended  by 
adding  a  defmition  of  "immediate 
export",  in  alphabetical  order,  to  read  as 
follows: 

§94.0    Definitions. 

•         •         «         *        * 

Immediate  export.  The  period  of  time 
determined  by  APHIS,  based  on 
shipping  routes  and  timetables,  to  be  the 
shortest  practicable  interval  of  time 
between  the  arrival  in  the  United  States 
of  an  incoming  carrier  and  the  departure 
from  the  United  States  of  an  outgoing 
carrier,  to  transport  a  consignment  of 
products. 


§94.15    (Amended! 

3.  Section  94.15  would  be  amended  by 
designating  the  introductory  text  as 
paragraph  (a),  and  by  redesignating 
paragraphs  (a)  and  (b)  as  (a)(1)  and 
(a)(2),  respectively. 

4.  Section  94.15  would  be  amended  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  94. 1 5    Anlmat  product*  and  materials; 
movement  and  handling. 

*        *        *        *        * 

(b]  Meat  and  other  products  of 
ruminants  or  swine  from  countries  listed 
in  §  94.11(a)  and  pork  and  pork  products 
from  countries  listed  in  §  94.13  of  this 
part  that  do  not  meet  the  requirements 
of  §  94.11(b)  or  §  94.13(a)  may  transit 
through  the  United  States  for  immediate 
export,  provided  the  provisions  of 
paragraph  (a)  of  this  section  are  met, 
and  provided  all  other  applicable 
provisions  df  this  part  are  met. 

Done  in  Washington.  DC.  this  18th  day  of 
June  1992. 
Robert  Melland, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  92-14733  Filed  6-22-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-34-AD) 

Alrworttiiness  Directives;  British 
Aerospace  Model  ATP  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  perfod. 

summary:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  British 
,  Aerospace  Model  ATP  series  airplanes, 
that  would  have  required  installation  of 
an  intercompressor  case  (ICC)  fire 
detector  system.  That  proposal  was 
prompted  by  reports  of  engine  fires  that 
originated  from  a  bearing  failure  inside 
the  ICC  on  Pratt  and  Whitney  PW126 
series  engines.  This  action  revises  the 
proposed  rule  by  adding  a  requirement 
to  revise  the  Airplane  Flight  Manual 
(AFM)  to  include  operating  procedures 
associated  with  the  ICC  fire  system.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  severe  structural 
damage  to  the  airplane  resulting  from  an 
engine  ICC  fire. 

DATES:  Comments  must  be  received  by 
July  21, 1992. 

ADDRESSES:  Submit  comments  in 
tripiicafe  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-34- 
AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC.  Librarian  for 
Service  Bulletins,  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  William  Schroeder,  Aerospace 
Engineer,  Standardization  Branch, 
ANM-113,  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206)  227- 
1320. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 
'  Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects.of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-34-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenler. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-34-AD.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  to  add  an 
airworthiness  directive  (AD),  applicable 
to  British  Aerospace  Model  ATTP  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  27, 1992  (57 
FR  10618).  That  NPRM  would  have 
required  installation  of  an 
mtercompressor  case  (ICC)  fire  detector 
system.  That  NPRM  was  prompted  by 
reports  of  engine  fires  that  originated 
from  a  bearing  failure  inside  the  ICC  on 
Pratt  and  Whitney  PW126  series 
engines.  That  condition,  if  not  corrected, 
could  result  in  severe  structural  damage 
to  the  airplane  resulting  from  an  engine 
ICC  fire. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  determined  that  an  additional 
requirement  to  revise  the  Airplane  Flight 
Manual  (AFM)  is  necessary.  This 


revision  would  provide  the  flight  crew 
with  operating  procedures  associated 
with  the  ICC  fire  detection  system. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

As  was  noted  in  the  originally  issued 
NPRM.  this  proposed  AD  is  considered 
interim  action.  Pratt  and  Whitney  is 
currently  developing  a  modification  of 
the  Pratt  and  Whitney  PW126  series 
engine  that  will  provide  a  more  reliable 
bearing,  and  will  effectively  preclude  an 
ICC  fire  resulting  from  a  bearing  failure. 
Once  such  modification  is  developed, 
approved,  and  available,  the  FAA  may 
consider  further  rulemaking. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
installation  actions,  and  approximately 
1  work  hour  to  revise  the  AFM,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  installation  parts  would  cost 
approximately  $985  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $15,350.  or  $1,535  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421  and 
1423;  49  U.S.C.  106(g);  and  14  CFR  11.89. 

§39.13    (Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 
British  Aerospace:  Docket  92-NM-34-AD. 

Applicability:  Model  ATP  series  airplanes; 
serial  numbers  2001  through  2045.  inclusive; 
which  have  been  modified  in  accordance 
with  Pratt  and  Whitney  Service  Bulletin 
PWlOO-72-21097,  dated  November  8. 1991; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severe  structural  damage  to  the 
airplane  due  to  an  internal  engine  fire  within 
the  intercompressor  case,  accomplish  the 
following: 

(rf)  Within  90.days  after  modification  in 
accordance  with  Pratt  and  Whitney  Service 
Bulletin  PWlOO-72-21097.  dated  November  8, 
1991,  or  within  90  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later: 


(1)  install  an  intercompressor  case  ICC) 
fire  detector  system,  in  accordance  w  th 
British  Aerospace  Service  Bulletin  A'^P-26-5- 
35225A.  dated  October  30. 1991. 

(2)  Revise  Section  0.25.0  of  the  FAA- 
approved  Airplane  Flight  Manual  (AF  M)  to 
include  the  following  statement.  This  may  be 
accomplished  by  inserting  a  copy  of  t  lis  AD 
in  the  AFM. 


Modification 
No 


35225A. 


Oescnption 


Introduction  of  ICC  F\r\ 
at  the  Intercompresi 


Detector 
ir  Case  '■ 


(3)  Revise  the  FAA-approved  Airp  ane 
Flight  Manual  [AVM]  to  include  operating 
information  pertaining  to  the  ICC  fir^ 
detection  systems.  This  may  be  accomplished 
by  inserting  a  copy  of  Temporary  Revision 
No.  T/24.  Issue  1.  dated  February  17. 1992. 
into  the  AFM. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
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concur  or  oonunent  and  then  Bend  it  to  the 
Manager.  Standardization  Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the 
Standardization  Branch.  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  June  5, 
1992. 

Bill  R.  Boxwrell. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  92-14620  Filed  ^22-92;  8:45  am] 

BILUNO  COOE  MICKIl-H 


14  CFR  Part  39 

[Ooektt  Na  92-tll*-M-AO] 

Airworthiness  Directives;  Brttleh 
Aerospace  Model  OH/HS  125  Series 
Airplanes 

AOENCY-  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARV:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  DH/HS 
125  series  airplanes.  This  proposal 
would  require  a  one-time  visual 
inspection  to  detect  corrosion  on  the 
main  landing  gear  (MLG]  support 
brackets,  rear  spar  sections,  inboard 
flap  hinge  arms,  and  associated 
attachment  hardware;  and  repair  or 
replacement,  if  necessary.  This  proposal 
is  prompted  by  a  report  of  severe 
corrosion  found  on  the  wing  rear  spar  at 
the  interface  with  the  outboard  main 
landing  gear  (MLG)  support  bracket  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  structiiral 
integrity  and  possible  collapse  of  MLG 
on  landing  or  take-off. 
DATES:  Comments  must  be  received  by 
August  10, 1992. 

ADORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-98- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Comments  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 


International  Airport,  Washington,  DC. 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  RmTNER  INFORMATION  CONTACT 
Hank  Jenkins.  Standardization  Branch, 
ANM-113,  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2141;  fax  (206)  227- 
1320. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-98-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-98-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority,  which  is 
the  airworthiness  authority  for  the 
United  Kingdom,  recently  notiBed  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  British  Aerospace  Model  DH/ 
HS  125  series  airplanes.  The  Civil 
Aviation  Authority  advises  that  there 
has  been  one  report  of  severe  corrosion 
found  on  an  early  production  airplane 


model,  in  the  vicinity  of  the  left-  and 
right-hand  wing  rear  spar,  at  the 
interface  with  the  left-  and  right-hand 
outboard  MLG  support  brackets.  If 
uncorrected,  this  condition  could  cause 
loss  of  structural  integrity  and  possible 
collapse  of  MLG  on  landing  or  take-off. 

British  Aerospace  has  issued  Service 
Bulletin  SB  57-76,  dated  December  31. 
1991,  which  describes  procedures  for  a 
one-time  visual  inspection  to  detect 
corrosion  on  the  MLG  support  brackets, 
rear  spar  sections,  inboard  flap  hinge 
arms,  and  associated  attachment 
hardware;  and  repair  or  replacement  if 
necessary.  Repair  procedures 
includeapplications  of  improved 
protective  treatments  and  sealants.  The 
Civil  Aviation  Authority  classifled  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  1 21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement  the  Qvil 
Aviation  Authority  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  Civil  Aviation  Authority, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identiHed  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require  a 
one-time  visual  inspection  to  detect 
corrosion  on  the  main  landing  gear 
(MLG)  support  brackets,  rear  spar 
sections,  inboard  flap  hinge  arms,  and 
associated  attachment  hardware,  and 
repair  or  replacement,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  would  be  affet:ted  by  this 
proposed  AD,  that  it  would  take 
approximately  300  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  woric  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $808,50a  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
proposed  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g):  and  14  CKR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Docket  92-NM-9&- 
AD. 

Applicability:  Model  DH/HS  125  series 
airplanes;  as  listed  in  Brilish  Aerospace 
Service  Bulletin  SB  57-76,  dated  December 
31, 1991;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  uhless 
accomplished  previously. 

To  prevent  loss  of  structural  integrity  and 
possible  collapse  of  MLC  on  landing  or  take- 
off, accomplish  the  following; 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  visual 
inspection  to  delect  corrosion  on  the  MLG 
support  brackets,  rear  spar  sections,  inboard 
flap  hinge  arms,  and  associated  attachment 
hardware,  in  accordance  with  British 
Aerospace  Service  Bulletin  SB  57-76,  dated 
December  31, 1991. 

(b)  If  no  corrosion  is  found  on  the  MLG 
support  brackets,  rear  spar  sections,  inboard 


flap  hinge  arms,  and  associated  attachment 
hardware,  no  further  action  is  necessary. 

(c)  If  any  corrosion  is  found  on  the  MLG 
support  brackets,  rear  spar  sections  and 
inboard  flap  hinge  arms,  prior  to  further 
flight,  replace  any  corroded  parts  found,  or 
repair  in  a  manner  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  Transport 
Airplane  Directorate. 

(d)  If  corrosion  is  found  on  any  associated 
attachment  hardware  that  is  within  the 
limitations  specified  in  the  Structural  Repair 
Manual  (SRM)  Chapter  51-10,  prior  to  further 
flight,  replace  or  repair  in  accordance  with 
the  SRM. 

(e)  If  corrosion  is  found  on  any  associated 
attachment  hardware  that  Is  beyond  the 
limitations  specified  in  the  Structural  Repair 
Manual  (SRM)  Chapter  51-10.  prior  to  further 
flight,  replace  or  repair  in  a  manner  approved 
by  the  Manager,  Standardization  Branch. 
A.NM-n3.  Transport  Airplane  Directorate. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  June  8. 
1992. 

Bill  R.  Boxwell. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  92-14700  Filed  6-22-92;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  20 

[No.  P8-15;  Notice  No.  743] 

Specially  Denatured  Spirits, 
Miscellaneous  Amendments 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes: 

(1)  To  eliminate  the  requirement  that  a 
person  obtain  a  permit  as  a  dealer  in 
specially  denatured  spirits  with  respect 
to  shipments  of  specially  denatured 
spirits  which  that  persons  never 


physically  received  nor  intended  to 
receive: 

(2)  To  clarify  a  reference  to  specially 
denatured  spirits,  and  to  correct  a 
regulatory  reference,  in  27  CFR  20.25.; 

(3)  To  allow  for  the  notification  of 
adoption  of  formulas  and  statements  of 

,  process  to  be  file  at  the  regional  level; 

(4)  To  allow  distributors  of  an  article 
to  place  minimal  identifying  information 
(name,  address  and  phrase  such  as 
"distributed  by")  on  the  label  of  that 
article  without  qualifying  in  any  manner 
under  27  CFR  part  20; 

(5)  To  allow  that,  in  certain  cases, 
code  marks  may  be  used  on  the 
container  where  the  article  was 
manufactured;  and 

(6)  To  revise  the  procedures  for  the 
distribution  of  specially  denatured 
spirits  from  one  user  to  another.  These 
proposed  changes  are  intended  to 
liberalize  the  procedures  applicable  to 
the  distribution  of  specially  denatured 
spirits,  and  reduce  regulatory  burdens. 
DATES:  Written  comments  must  be 
received  on  or  before  July  23, 1992. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  P.O.  Box  50221.  Washington. 
DC  20091-0221.  (Notice  No.  743). 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Light.  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226  ((202)  927-8210). 
SUPPLEMENTARY  INFORMATION: 

Background 

Dealer  redefined 

26  U.S.C.  5271  provides,  in  part,  that 
persons  who  deal  in  specially  denatured 
spirits  shall  obtain  a  permit  which 
authorizes  that  activity.  AFT  has 
interpreted  the  term  "deal  in"  to  mean 
the  purchase  and  sale  of  specially 
denatured  spirits.  This  interpretation 
has  sometimes  required  a  person  who 
merely  takes  orders  for  specially 
denatured  spirits,  and  arranges  for  the 
shipment  to  an  eligible  user,  to  qualify  ' 
with  AFT  as  a  dealer,  to  file  a  bond  and 
to  otherwise  comply  with  the  regulatory 
provisions  of  27  CFR  part  20,  because 
that  person  is  buying  and  selling 
specially  denatured  alcohol.  Since  a 
person  acting  in  this  manner  never 
physically  receives  a  shipment  of 
specially  denatured  spirits,  and  never 
intends  to  receive  such  shipment,  AFT 
feels  that  by  revising  the  definition  of  < 
the  term  dealer,  only  those  persons  who 
engage  in  activities  involving  physical 
possession  of  denatured  spirits  will  be 
required  to  obtain  a  permit. 
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It  is  AFT's  view  that  product 
accountability  should  rest  with  persons 
who  physically  receive  specially 
denatured  spirits.  This  view  is  based  on 
the  fact  that  specially  denatured  spirits 
may  only  be  transferred  between 
persons  who  hold  a  permit  authorizing 
them  to  receive,  store,  use  or  denature 
such  products.  This  means  that  ATF  can 
establish  the  accountability  of  specially 
denatured  spirits  by  verifying  that  the 
consignor  and  consignee  are  operating 
in  compliance  with  the  provisions  of  27 
CFR  parts  19  and  20.  There  is  no  need 
for  ATF  to  consider  the  ownership 
(without  physical  receipt)  of  specially 
denatured  spirits  by  intervening  third 
parties. 

If  this  proposal  is  adopted,  * 
accountability  and  tax  liability  relating 
to  specially  denatured  spirits  will  reside 
with  those  persons  who  are  accountable 
for  the  specially  denatured  spirits 
because  they  physically  possess  the 
product,  j 

Regulation  27  CFR  20.25  Clarified 

The  phrase  "specially  denatured 
alcohol"  in  §  20.25  would  be  revised  to 
read  "specially  denatured  spirits." 
Section  20.25  would  also  be  revised  to 
correct  the  reference  to  §  20.222  to  read 
S  20.241. 

Regulation  in  20.63  Revised 

The  regulations  in  27  CFR  20.63 
provide  for  the  adoption  of  a 
predecessor's  formulas  and  statements 
of  process  by  a  successor.  Current 
regulations  require  the  successor  to 
submit  to  the  Director  a  certificate 
containing  information  regarding  the 
proposed  adoption.  ATF  proposes  to 
change  §  20.63  to  allow  the  certificate  to 
be  submitted  to  the  regional  director 
(compliance)  instead  of  the  Director. 
This  change  is  intended  to  make  this 
procedure  consistent  with  other 
regulatory  requirements  that  changes 
after  original  qualifications  be  filed  with 
the  regional  director  (compliance).  The 
proposed  change  would  result  in  a 
streamlined  process  for  notifying  ATF  of 
changes  which  affect  permits. 

Changes  in  Labeling  Provisions  for 
Articles 

The  Cosmetic,  Toiletry  and  Fragrance 
Association  (CTFA)  on  behalf  of  its 
members,  petitioned  ATF  to  amend  27 
CFR  20.134(b)  to  allow  the  principal 
place  of  business  to  be  shown  on  the 
labels  of  articles  for  external  human  use 
that  contain  denatured  spirits,  when  the 
labels  are  coded  to  identify  the  place  the 
article  was  manufactured.  CTFA  has 
requested  this  change  to  ease  the  burden 
of  the  labeling  requirements  for 
companies  who  have  more  than  one 


manufacturing  facility.  The  current 
regulations  require  the  name  and 
principal  office  of  the  manufacturer  and 
the  permit  number  of  the  place  of 
manufacture.  The  purpose  of  this 
requirement  is  to  provide  the  consumer 
with  information  about  the 
manufacturing  location  of  the  article. 
We  believe  the  consumer  would  be. 
sufficiently  informed  as  to  who  is 
responsible  for  the  article  if 
manufacturers  were  allowed  to  use  their 
principal  business  address  on  the  label. 
This  proposed  change  would  facilitate 
the  use  of  identical  labels  in  the 
situation  where  a  single  manufacturer 
operates  more  than  one  manufacturing 
site.  Manufacturers  with  more  than  one 
manufacturing  site  would  have  a 
reduced  cost  because  they  would  no 
longer  maintain  separate  label 
inventories  merely  because  of  different 
addresses  printed  on  labels.  The 
identifying  code  marks  would  be 
permissible  following  submission  of  a 
notice  explaining  the  coding  system  to 
the  regional  director  (compliance)  of  the 
region  where  the  manufacturing  site  is 
located. 

ATF  also  proposes  to  change  27  CFR 
20.134  to  permit  distributors  to  add  a 
label  to  an  article  without  the  necessity 
to  qualify  in  any  way  under  27  CFR  part 
20,  provided  the  label  merely  states  the 
distributor's  name  and  address  (city  and 
State)  and  a  short  explanatory  phrase, 
such  as  "Distributed  by."  Such 
additional  labeling  has  been  permitted 
for  many  years  for  alcoholic  beverage 
products  without  danger  to  revenue  or 
to  consumers.  It  is  expected  that  the  use 
of  such  additional  labeling  would  be  a 
matter  to  be  agreed  upon  between  the 
manufacturer  or  packager  and  the 
distributor. 

Regulation  20.235  Revised 

Regulation  27  CFR  20.235(a)  permits 
the  transfer  of  specially  denatured 
spirits  from  one  user  to  another.  The 
proposed  revision  to  {  20.235  would 
clarify  the  manner  in  which  such  spirits 
packaged  for  transfer  shall  be  marked  or 
labeled.  This  change  would  improve  the 
accountability  of  the  specially 
denatured  spirits. 

Regulatory  Flexibility  Act 

The  provision  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
notice  of  proposed  rulemaking,  because 
the  proposed  rule,  if  promulgated  as  a 
final  rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal, 
if  promulgated  as  a  final  rule,  is  not 
expected  to  have  significant  secondary 


or  incidental  effects  on  a  substantial 
number  of  small  entities,  or  to  impose  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  hereby  certified  under  the  provisions 
of  section  3  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b))  that  this  proposed 
rule,  if  promulgated  as  a  final  rule,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  copy  of  this  notice  of 
proposed  rulemaking  is  being  sent  to  the 
Small  Business  Administration  for 
comment  pursuant  to  26  U.S.C.  7805(f). 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  46  FR  13193  (1981).  ATF  has 
determined  that  this  proposal  is  not  a 
"major  rule"  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
1512-0336  and  1512-0337.  Washington, 
DC  20503,  with  copies  to  the  Chief. 
Information  Programs  Branch,  room 
3200.  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Washington,  DC  20226. 

The  collections  of  information  in  this 
proposed  regulation  are  in  SS  20.63, 
20.63,  20.134  and  20.235.  This 
information  is  required  by  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  in  order 
to  protect  the  revenue  and  to  protect 
consumers.  Collections  of  information 
contained  in  regulations  (S  20.63,  20.134 
and  20.235  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  1512- 
0336  and  1512-0337.  The  proposed 
changes  to  these  regulations  will  not 
effect  the  previously  approved 
collections  of  information.  The  likely 
respondents  are  small  business  or 
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organizations,  businesses  or  other  for- 
profit  institutions,  or  non-profit 
institutions.  The  total  annual  reporting 
burden  for  1512-0336,  which  combines 
numerous  sections  of  regulations 
contained  in  27  CFR  part  20,  is  1.556 
hours.  The  total  annual  recordkeeping 
burden  for  1512-0337  is  1  hour. 

Public  Participation— Written  Comments 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material  as 
confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  the  comment  is 
not  exempt  from  disclosure.  During  the 
comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However, 
the  Director  reserves  the  right,  in  light  of 
all  circumstances,  to  determine  if  a 
public  hearing  is  necessary. 

Disclosure 

Copies  of  this  notice  and  the  written 
comments  will  be  available  for  public 
inspection  during  normal  business  hours 
at:  ATF  Public  Reading  Room,  room 
6480,  Massachusetts  Avenue  NW., 
Washington,  DC. 

Drafting  Information 

The  principal  author  of  this  document 
is  Tamara  Light,  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  20 

Administrative  practice  and 
procedure.  Advertising,  Alcohol  and 
alcohol  beverages.  Authority 
delegations.  Claims,  Excise  taxes. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Issuance 

Accordingly.  27  CFR  part  20,  entitled 
"Distribution  and  Use  of  Denatured 
Alcohol  and  Rum,"  is  proposed  to  be 
amended  as  follows: 

PART  20— (AMENDED] 

Paragraph  1.  The  authority  citation  for 
27  CFR  part  20  is  revised  to  read  as 
follows: 


Authority:  26  U.S.C.  5001.  5206.  5214.  5271- 
5275.  5311,  5552.  5555,  5607.  6065,  7805. 

Par.  2.  Section  20.11  is  amended  by 
revising  the  definition  for  dealer  and  by 
adding  the  OMB  control  number  to  the 
end  of  the  section  to  read  as  follows: 

§20.11    Meaning  of  terms. 

•  •         •         •         * 

Dealer.  A  person  required  to  hold  a 
permit  to  deal  in  specially  denatured 
spirits  for  resale  to  persons  authorized 
to  purchase  or  receive  specially 
denatured  spirits  which  that  person 
never  physically  receives  or  intends  to 

receive. 

•  «        *        *        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0336) 

Par.  3.  Section  20.25  is  revised  to  read 
as  follows: 

§  20.25    Permito. 

The  Director  shall  issue  permits 
covering  the  use  of  specially  denatured 
spirits  by  the  United  States  or  a 
Goverrunental  agency  as  provided  in 
§  20.241.  The  regional  director 
(compliance)  shall  issue  the  industrial 
alcohol  user  permit.  Form  5150.9. 
required  under  this  part. 

Par.  4.  The  information  cite 
immediately  following  section  20.36  is 
revised  to  read  as  follows: 

§  20.36    Execution  under  penalties  of 
perjury.  « 

•         •         •         •         • 

(28  U.S.C.  6065) 

Par.  5.  Section  20.63(a)  is  revised  to 
read  as  follows: 

§  2C.63    Adoption  of  formulas  and 
statements  of  process. 

(a)  The  adoption  by  a  successor 
(proprietorship  or  Fiduciary)  of  a 
predecessor's  formulas  and  statements 
of  process  as  provided  in  §  20.57(c).  and 
§  20.58.  will  be  in  the  form  of  a 
certificate  submitted  to  the  regional 
director  (compliance). 
***** 

Par.  6.  Section  20.134(b)(l)(ii)  is 
revised  and  paragraph  (f)  is  added  to 
read  as  follows: 

§  20.134    Lat>ellng. 

(b)  *  *  * 
(1)  *  •  * 

(ii)  The  name  and  principal  office 
address  (city  and  State)  of  the 
manufacturer,  and  the  permit  number  or 
numbers  of  the  place  or  places  of 
manufacturer.  However,  in  lieu  of  such 
permit  number  or  numbers,  the  place  or 
places  where  the  manufacturing 
operation  occurred  may  be  indicated  by 
a  coding  system.  Prior  to  using  a  coding 
system,  the  manufacturer  shall  send  a 


notice  explaining  the  coding  system  to 
the  regional  director  (compliance)  of  the 
region  where  the  manufacturing  site  is 
located,  or 
***** 

(f)  Distributor  labeling.  Distributors  of 
an  article  may  place  minimal  identifying 
information  (name,  address  and  a 
phrase  such  as  "distributed  by")  on  the 
label  of  that  article  (or  on  an  additional   , 
label)  without  qualifying  in  any  manner 
under  this  part;  provided: 

(1)  The  article  is  produced,  packaged 
and  labeled  as  provided  in  this  part;  and 

(2)  The  distributor  does  not  produce, 
repackage  or  reprocess  the  erticle. 
***** 

Par.  7.  Section  20.235  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  20.235    Disposition  to  another  user. 
***** 

(b)  The  user  shall  prepare  a  record  of 
shipment  in  accordance  with  §  20.171. 
The  packages  to  be  shipped  shall  bear 
the  name  and  permit  number  of  the  user 
and  the  marks  and  labels  required  under 
§  20.178.  The  user's  copy  of  the  record  of 
shipment  shall  include  an  explanation  of 
the  reason  for  the  disposition. 
****** 

Dated:  |une  2. 1992. 
Daniel  R.  Black, 

Acting  Director. 

Approved: 
Dennis  M.  O'Connell, 

Acting  Assistant  Secretary.  (Enforcement). 
|FR  Doc.  92-14441  Filed  6-22-92;  8:45  amj 

BILUNQ  CODE  4810-3t-M 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2200 

Rules  of  Procedure 

agency:  Occupational  Safety  and 
Health  Review  Commission. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Occupational  Safety  and 
Health  Review  Commission  recently 
proposed  a  revision  of  certain  of  its 
procedural  rules  for  adjudicative 
proceedings  before  the  Commission  and 
its  Administrative  Law  Judges.  57  FR 
20220-20234.  May  12, 1992.  The 
Commission  invited  public  comment  on 
or  before  June  26, 1992.  The  Commission 
has  had  a  number  of  inquiries  regarding 
the  possibility  of  extending  the  comment 
period.  In  response,  the  Commission  has 
agreed  to  extend  the  comment  period  by 
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fourteen  days.  This  document  extends 
the  comment  period. 
date:  Comments  must  be  submitted  on 
or  before  July  10. 1992. 

ADDRESS:  Comments  may  be  mailed 
to — Earl  R.  Ohman.  Jr..  General  Counsel. 
Occupational  Safety  and  Health  Review 
Conwnission,  Room  402-A.  1825  K  Street, 
NW..  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Earl  R.  Ohman,  Jr.  at  (202)  634-4015. 

List  of  Subjects  in  29  CFR  Part  2200 

Hearing  and  appeal  procedures. 
Administrative  practice  and  procedure 

Dated:  June  18, 1992. 
Edwin  G.  Foulke,  |r.. 
Chairman. 
Donald  G.  Wiseman, 

Commissioner. 

[FR  Doc.  92-14764  Filed  6-22-92;  8:45  am) 

BILUNG  COOE  7600-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[M08-1-5334:  FRL-4144-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (|PA). 
action:  Ifroposed  rule. 

summary:  EPA  proposes  to  approve 
revisions  to  the  Air  Pollution  Control 
State  Implementation  Plan  (SIP) 
submitted  by  the  state  of  Missouri, 
which  pertain  to  the  St.  Louis  vehicle 
inspection  and  maintenance  (I/M) 
program.  As  a  result  of  EPA  audits  of 
the  program,  EPA  requested  that  the 
state  of  Missouri  submit  a  corrective 
action  plan  (CAP).  This  CAP  consists  of 
regulatory  specifications  for 
computerized  emission  analyzers  which 
should  facilitate  correction  of  the 
problems  experienced  in  the  program. 
Improvements  in  the  I/M  program  will 
reduce  vehicle  emissions  which  will 
ensure  progress  toward  attaining  the 
ozone  standard  in  St.  Louis. 
DATES:  Comments  must  be  received  on 
or  before  July  23, 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  Stanley  A.  Walker.  Environmental 
Protection  Agency,  Region  VII,  Air 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  Copies  of  the  state 
submittal  are  available  for  public 
inspection  during  normal  business  hours 
at:  The  Environmental  Protection 
Agency,  Region  VII,  Air  Branch,  726 


Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  at  the  Missouri  Department 
of  Natural  Resources,  Air  Pollution 
Control  Program,  Jefferson  State  Office 
Building,  205  Jefferson  Street,  Jefferson 
City.  Missouri  65101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  A.  Walker  at  (913)  551-7494. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  Januiry  1, 1984.  the  state  of 
Missouri  began  implementing  a  motor 
vehicle  I/NJl  program  in  the  St.  Louis 
metropolitan  area.  The  Missouri  State 
Highway  PJatrol  (MSHP)  adopted  the 
necessary  procedures  and  rules  to 
incorporate  the  emission  test  into  the 
existing  statewide  decentralized  safety 
inspection  program.  A  decentralized 
program  employs  a  large  number  of 
privately  owned,  licensed  inspection 
facilities,  whereas  a  centralized  program 
utilizes  high-volume,  test  only  stations, 
run  by  either  a  government  agency  or  a 
contractor.  The  St.  Loois  I/M  program  is 
jointly  administered  by  the  MSHP  and 
the  Missouri  Department  of  Natural 
Resources  (MDNR).  The  MSHP  oversees 
the  vehicle  inspection  process,  while 
MDNR  provides  technical  assistance 
and  tracks  progress.  On  August  12. 1985. 
EPA  approved  the  St.  Louis  I/M  program 
as  a  SIP  revision  (50  FR  32411). 

EPA  audited  the  St.  Louis,  Missouri,  1/ 
M  program  on  March  4  through  7, 1985. 
The  program  elements  evaluated  were: 
testing  procedures,  quality  control/ 
quality  assurance,  enforcement,  vehicle 
coverage,  waivers,  consumer  protection, 
and  tampering.  The  audit  identified 
several  problems  in  the  I/M  program 
including:  A  low  failure  rate, 
unrepresentative  reporting  on  tampering 
rate,  and  an  excessive  waiver  rate. 

Failure  rate  is  determined  by  the 
number  of  vehicles  that  fail  inspection 
divided  by  the  number  of  vehicles 
inspected.  Failure  rate  is  an  indication 
of  the  effectiveness  of  a  program.  The 
number  or  fraction  of  vehicles  failed 
determines  the  potential  for  air  quality 
benefits  from  repair  of  those  vehicles. 
EPA's  failure  rate  design  criteria  is 
based  on  the  1977  New  Jersey  I/M 
program  and  is  calculated  using  an  EPA 
mobile  source  model. 

Tampering  occurs  when  vehicle  air 
pollution  control  devices  are  removed  or 
rendered  inoperative.  Tampering  rates 
are  determined  by  surveying  vehicles 
and  measuring  the  extent  to  which 
tampering  has  occurred.  The  1984 
national  tampering  survey  found  an 
average  tampering  rate  of  11  percent  in 
St.  Louis,  Missouri.  The  1985  audit 
indicated  a  reported  incidence  of 
tampering  of  only  2  percent. 


Waiver  rate  is  defined  as  the  number 
of  vehicles  which  ultimately  are  waived 
divided  by  the  total  number  of  vehicles 
which  fail  the  initial  emissions  test.  The 
waiver  rate  in  St.  Louis  was 
unrepresentative  because  some  vehicles 
were  granted  waivers,  after  receiving 
low  emission  tune-ups,  without  being 
retested.  Therefore,  some  of  the  vehicles 
which  received  waivers  would  have 
been  able  to  pass  the  emission  retest. 
This  led  to  an  indicated  higher  waiver 
rate. 

As  mentioned  previously  herein,  EPA 
approved  the  St.  Louis  I/M  program  in 
1985  (50  FR  32411).  At  that  time,  I/M 
programs  were  required  to  meet  the 
minimum  emission  reduction 
requirements  (MERR),  as  defined  in 
House  Report  Number  95-294,  95th 
Congress.  1st  Session,  281-291  (1977). 
The  1985  audit  found  that  the  St.  Louis  1/ 
M  program  experienced  a  significant 
shortfall  in  achieving  the  minimum 
required  volatile  organic  compound 
(VOC)  and  carbon  monoxide  (CO) 
emission  reductions  necessary  for  an 
acceptable  I/M  program. 

As  a  follow-up  to  the  March  1985 
audit,  EPA  conducted  a  second  audit  of 
the  St.  Louis  I/M  program  on  May  4 
through  May  7, 1987.  The  follow-up  audit 
showed  that  the  state  had  not  made 
sufficient  progress  toward  improving  the 
program.  Based  on  the  continued  low 
failure  rate,  unrepresentative  reporting 
on  tampering  rate,  and  excessive  waiver 
rate,  the  I/M  program  once  again  failed 
to  achieve  a  level  of  emission  reduction 
consistent  with  MERR. 

Since  the  St.  Louis  I/M  program  did 
not  meet  the  minimum  requirements, 
EPA  requested  the  state,  in  a  June  23, 
1987,  letter,  to  submit  a  CAP  for 
correcting  the  St.  Louis  I/M  program 
deficiencies.  To  correct  the  I/M 
program,  EPA  allowed  the  state  two 
options — either  switch  to  a  centralized 
program,  or  implement  new 
computerized  analyzers  in  the  existing 
decentralized  program.  MDNR 
ultimately  submitted  an  acceptable  CAP 
on  September  20. 1988,  which  committed 
to  implement  computerized  analyzers. 

As  part  of  the  corrective  plan, 
Missouri  anticipated  that  it  would  begin 
implementing  the  California  Bureau  of 
Automotive  Repair  (BAR-84)  analyzer 
by  June  1, 1989.  However,  in  January 
1989,  the  California  Bureau  of 
Automotive  Repair  proposed  new 
emission  analyzer  specifications,  i.e.,  the 
California  BAR-90  analyzer. 
Consequently,  Missouri  reevaluated  its 
previous  decision  to  require  the  BAR-84 
analyzer,  and  requested  EPA  to  allow 
additional  time  to  develop  specifications 
consistent  with  California's  BAR-M 
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analyzer.  In  a  letter  dated  February  22. 
1989,  EPA  accepted  Missouri's  request 
for  additional  time.  The  state  completed 
its  implementation  of  computerized 
analyzers  on  December  1. 1990. 

II.  Clean  Air  Ad  Requirements 

Pursuant  to  the  1977  Act.  MERR  for  1/ 
M  was  based  on  the  evaluation  of 
national  averages  of  different  emission 
reduction  sources  such  as  antitampering. 
antimisfueling.  and  tailpipe  inspections. 
Also  included  in  the  evaluation  was  the 
already  existing  New  Jersey  1/M 
program.  The  New  Jersey  program  was 
used  as  a  model  for  other  I/M  programs, 
and  was  used  to  establish  minimum 
performance  standards  for  programs, 
i.e.,  MERR.  Therefore,  other  programs 
were  required  to  achieve  at  least  the 
emission  reductions  achievable  by  the 
New  Jersey  program.  The 
aforementioned  1977  House  Report  was 
based  on  EPA's  findings  from  the  New 
Jersey  I/M  program. 

Pursuant  to  section  172{b)(ll)(B)  of  the 
1977  Clean  Air  Act,  EPA  approved  the 
St.  Louis.  Missouri.  I/M  program  on 
August  12, 1985  (50  FR  32411). 
Requirements  for  an  I/M  program  were 
outlined  in  the  EPA  final  policy, 
"Approval  of  1982  Ozone  and  Carbon 
Monoxide  Plan  Revisions  for  Areas 
Needing  an  Attainment  Date 
Extension."  published  January  22, 1981 
(46  FR  7781).  A  discussion  of  how  the  St. 
Louis  I/M  program  satisfied  the 
requirements  was  published  on 
February  11, 1985  (50  FR  5630). 

On  November  6, 1991.  EPA  designated 
the  St.  Louis  metropolitan  area  as  a 
moderate  ozone  nonattainment  area  (56 
FR  56694).  Also,  .the  area  bounded  by 
the  Mississippi  River  and  the  Interstate 
270  loop  was  designated  as  a  CO 
nonattainment  area. 

Section  182(b)(4)  of  the  Act  requires 
moderate  ozone  nonattainment  areas  to 
implement  an  I/M  program.  The 
program  must  be  consistent  with  the 
requirements  of  section  182(a)(2)(B), 
which  is  the  savings  clause  for  vehicle  1/ 
M  programs.  The  I/M  savings  clause 
requires  implementation  of  an  I/M 
program  which  is  no  less  stringent  than 
that  of  either  the  1977  House  Report 
(discussed  previously  herein)  or  the 
program  already  included  in  the  SIP, 
whichever  is  more  stringent.  In  accord 
with  section  182(a)(2)(B)(ii)  of  the  Act, 
EPA  is  presently  its  revising  guidance 
for  I/M  programs.  Based  on  the  final 
guidance.  EPA  will  require  appropriate 
changes,  as  necessary,  to  the  St.  Louis  1/ 
M  program. 

in.  Review  ef  State  Submittal 

On  June  28, 1991,  the  state  of  Missouri 
submitted  specifications  for 


computerized  I/M  analyzers  as  a  SIP 
revision.  The  analyzers  have  several 
integrity  checks  which  will  provide  a 
means  for  quality  control/quality 
assurance.  The  analyzers  were  designed 
to  eliminate  the  handwritten  forms, 
which  often  resulted  in  improperly 
conducted  inspections.  The  analyzers 
provide  a  basis  for  proper  testing,  since 
they  provide  step-by-step  instruction. 
Provided  below  is  a  brief  discussion  of 
each  rule  action  contained  in  the  state 
submittal.  The  rule  actions  were 
adopted  by  the  MSHP  after  proper 
notice  and  public  hearing  and  became 
effective  on  June  28, 1990.  As  noted 
previously,  EPA  has  reviewed  these 
changes  to  the  St.  Louis  I/M  program  in 
the  context  of  the  1977  House  Report 
and  the  program  previously  aproved  on 
February  11, 1985. 

(1)  General  Specifications,  Rule  11  CSR 
50-2.401 

This  rule  describes  the  general 
specification  used  to  perform  emissions 
inspections  on  motor  vehicles  in 
specified  areas  of  the  state.  The 
Missouri  Analyzer  System  (MAS)  was 
designed  with  an  open-architecture 
computer,  so  the  software  can  be 
modified  and  updated  as  necessary.  The 
features  of  the  MAS  include: 

a.  Vehicular  emission  measurements 
of  hydrocarbon,  carbon  monoxide,  and 
carbon  dioxide.  Oxygen  is  offered  as  an 
option. 

b.  Engine  RPM  measurements 

c.  Exhaust  dilution  determinations 

d.  A  bar  code  scanner  for  data  entry 

e.  A  dedicated  printer  for  vehicle 
inspection  reports  or  other  general 
purpose  printouts  other  than  state 
inspection  forms. 

(2)  MAS  Software  Function.  Rule  11 
CSR  50-2.403 

The  purpose  of  the  rule  is  to  describe 
the  software  functions  of  the  MAS.  A 
microcomputer  controls  the  inspection 
sequence  and  equipment  processes. 
Inspectors  are  prompted  through  a 
sequential  series  of  screens. 

The  system  also  provides  integrity 
checks.  These  checks  are  done  by 
requiring  the  inspector  to  enter  a 
personal  identification  code  and  the 
license  plate  number  of  the  car  being 
inspected  before  a  state  inspection  can 
begin.  The  inspector  code  is  given  only 
to  certified  inspectors.  A  certified 
inspector  must  have  a  valid  permit 
issued  by  the  MSHP.  Therefore,  if  the 
code  entered  is  not  linked  to  a  certified 
inspector,  the  system  will  automatically 
abort  the  inspection  process. 


(3)  MAS  Display  and  Program 
Requirements.  Rule  11  CSR  50-2.403. 

Computer  screen  displays  and  the 
software  programming  requirements  of 
the  MAS  are  described  in  this  rule.  Once 
a  valid  inspector  code  has  been  entered, 
the  screen  displays  a  series  of  prompts 
for  the  state  inspection  test  sequence. 

(4)  Test  Record  Specifications.  Rule  11 
CSR  50-2.404 

This  rule  documents  all  vehicle 
identification  and  inspection  data 
information  gathered  during  the 
inspection  and  emission  test. 

(5)  Vehicle  Inspection  Certificate. 
Vehicle  Inspection  Report  and  Printer 
Function  Specifications,  Rule  11  CSR 
50-2.405  I 

This  rule  describes  the  vehicle 
inspection  certificate,  vehicle  inspection 
report,  and  printer  functions  for  the 
MAS.  The  system  uses  one  printer  for 
printing  inspection  certificates  and  a 
second  printer  for  the  vehicle  inspection 
reports  and  general  printing.  The  second 
printer  gives  the  consumer  a  detailed 
printout  of  the  inspection  with  a  listing 
of  inspected  items  and  the  results  of  the 
inspection.  The  direct  printout  is 
beneficial  to  the  I/M  program;  the 
results  are  directly  transferred  to  the 
printer  and  are  printed  without  human 
intervention. 

(6)  Technical  Specifications  for  the 
MAS.  Rule  11  CSR  50-2.406 

This  is  a  description  of  the  technical 
specifications  and  maintenance 
functions  programmed  to  be 
automatically  performed  by  the 
analyzer,  operating  conditions,  and 
hardware.  This  rule  outlines  the 
automated  calibration  specifications. 
This  is  done  with  an  automatic  zero  and 
span  check.  These  specifications  also 
provide  for  gas  calibration  and  leak 
checks  on  the  analyzers. 

(7)  Documentation,  Logistics,  and 
Warranty  Requirements,  Rule  11  CSR 
50-2.407 

This  rule  describes  the 
documentation,  logistics,  warranty 
requirements,  and  warranty  provisions. 
Analyzers  are  provided  with  an 
instruction  manual  and  warranty 
reference  materials. 

(8)  Inspection  Station  Licensing,  Rule  11 
.  CSR  50-2.370 

This  rule  outlines  the  minimum 
requirements  for  licensing  emission 
inspection  stations.  It  was  amended  to 
be  consistent  with  the  new  analyzer 
specifications  and  to  define  the 
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requirements  for  qualifying  as  a  state 
inspector. 

(9)  Vehicles  Failing  Reinspection.  Rule 
11  CSR  50-2.410 

This  nile  gives  inspection  stations  an 
outline  of  procedures  to  be  followed 
when  a  vehicle  fails  reinspection. 
Amendments  to  this  rule  specify  the 
forms  to  be  used  to  record  low  emission 
tune-ups  and  the  procedures  for  keeping 
such  records. 

(lOJ  Procedures  for  Conducting  Only 
Emission  Tests,  11  CSR  50-2.420 

This  rule  pertains  to  vehicles  which 
have  a  valid  safety  inspection  certificate 
and  need  only  an  emissions  test.  The 
amendment  to  this  rule  specifies  the 
standardized  form  which  is  used  when 
conducting  an  emissions  only  test. 

(11)  Emission  Test  Procedures.  Rule 
CSR  50-2.400 

This  rule  contained  speciHcations  for 
the  emissions  analyzers  previously  used 
in  the  I/M  program.  This  rule  was 
superseded  by  newer  specifications; 
therefore,  the  state  has  rescinded  it. 

EPA  Action 

EPA  proposes  to  approve  the  revised 
I/M  analyzer  specifications  as  a 
revision  to  the  Missouri  SIP.  Since  the 
St.  Louis  I/M  program  is  incorporated 
into  an  existing  statewide  safety 
inspection  program,  the  state  submittal 
contains  rule  revisions  punisant  to  the 
safety  portion  of  the  inspection  program. 
The  applicable  requirements  of  the  CAA 
pertain  only  to  I/M  programs,  not  to 
vehicle  safety  programs.  Therefore.  EPA 
proposes  to  approve  the  state  submittal 
only  insofar  as  it  pertains  to  the 
emissions  portion  of  the  Missouri 
vehicle  inspection  program. 

The  EPA  is  soliciting  public  comments 
on  this  notice  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
address  above. 

Nothing  in  this  aciton  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b),  EPA  certifies 
that  this  $IP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
4b  FR  8709). 


This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  EPA 
has  submitted  a  request  for  a  permanent 
waiver  for  Tables  2  and  3  SIP  revisions 
from  the  requirements  of  Section  3  of 
Executive  Order  12291.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Ozone, 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7642 

Dated:  June  8. 1992. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doc.  9^-14680  Filed  6-22-92;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Parte  No.  346  (Sub-No.  268)) 

Industrial  Development  Activities 
Exemption— Non-Exempt  Agricultural 
Shippers  { 

agency:  Interstate  Commerce 

Commission. 

action:  Proposed  rule;  supplemental 

notice. 

SUMMARY:  On  April  8, 1992  at  57  FR 
11929,  the  Commission  published  a 
notice  of  proposed  rulemaking  in  Ex 
Parte  No.  346  (Sub-No.  26B)  further 
investigating  whether  an  exemption  for 
certain  market  development  activities 
from  the  anti-rebating  provisions  of  the 
Interstate  Commerce  Act  should  be 
revoked  or  modified  by  the  adoption  of 
special  disclosure  and/or 
documentation  requirements  for 
activities  related  to  movement  of 
agricultural  commodities  not  exempt 
from  the  commission's  regulations. 
When  we  published  this  notice,  we 
omitted  a  Regulatory  Flexibility 
Analysis.  By  this  supplemental  notice, 
we  are  providing  a  Regulatory 
Flexibility  Analysis.  See 
"SUPPtfMENTARY  INFORMATION"  below. 
DATES:  Any  party  may  comment  on  the 
Regulatory  Flexibility  Analysis 
appearing  below  at  any  time  before  the 
due  date  set  in  the  prior  notice  for  filing 
reply  comments  60  days  from  service  of 
the  service  list.  Comments  must  be 
served  on  all  parties  or  record. 
ADDRESSES:  Send  an  original  and  10 
copies  of  all  comments  to:  Office  of  the 


Secretary.  Case  Control  Branch.  Attn: 
Ex  Parte  No.  346  (Sub-No.  26B), 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar  (202)  927-5660,  (TDD 
for  hearing  impaired:  (202)  927-5721). 

SUPPI^MENTARY  INFORMATION:  In 

another  proceeding,  Ex  Parte  No.  346 
(Sub-No.  26),  57  FR  11912  (April  8, 1992), 
the  Commission  simultaneously  adopted 
a  final  rule  exempting  as  a  class  certain 
market  development  activities  from  the 
anti-rebating  provisions  of  the  Interstate 
Commerce  Act,  49  U.S.C.  10761(a). 
10762(a)l).  11902. 11903.  and  11904(a). 
originally  enacted  as  the  Elkins  Act. 
This  allows  railroads  to  engage  in  these 
pre-movement,  non-transportation 
activities  without  fear  of  prosecution.  In 
Ex  Parte  No.  346  (Sub-No.  260).  the 
Commission  is  investigating  whether  the 
exemption  granted  in  Ex  Parte  No.  346 
(Sub-No.  26)  should  be  revoked  or 
modified  by  the  adoption  of  special 
disclosure  and/or  documentation 
requirements  for  activities  related  to 
movements  of  agricultural  commodities 
that  are  not  exempt  from  our  regulation. 

Regulatory  Flexibility  Analysis 

We  find  that  the  result  of  our 
investigation  in  Ex  Parte  No.  346  (Sub- 
No.  26B),  whatever  it  may  be,  cannot 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  We  are 
commencing  this  investigation  because 
some  parties  in  Ex  Parte  No.  346  (Sub- 
No.  26)  alleged  that  special 
considerations  apply  for  market 
development  activities  involving 
agriculture  shippers  and  that  such 
shippers  require  special  protection  from 
the  effects  of  an  exemption.  If  the 
exemption  granted  in  Ex  Parte  No.  346 
(Sub-No.  26)  is  retained  for  non-exempt 
agricultural  commodities,  a  significant 
impact  in  small  entities  will  not  occur, 
for  the  reasons  stated  in  our  decision  in 
that  proceeding:  see  Association  Of 
American  Railroads — Pet.  To  Exempt,  8 
I.C.C.2d  365,  386  (1992).  If  the  exemption 
granted  in  Ex  Parte  No.  346  (Sub-No.  26) 
is  revoked  or  modified  for  non-exempt 
agricultural  commodities,  shippers  and 
carriers  of  such  commodities  will  be 
returned  to  the  position  that  they  were 
in  before  the  exemption  was  granted. 
When  the  exemption  was  granted, 
shippers  and  carriers  of  such 
commodities  were  put  on  notice  that  the 
exemption  could  soon  be  modified  for 
them  as  a  result  of  the  investigation  that 
was  simultaneously  being  commenced 
in  Ex  Parte  No.  346  (Sub-No.  26B). 
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Additional  Information 

Additional  information  is  contained  in 
the  Commission's  decision  in  Ex  Parte 
No.  346  (Sub-No.  26).  That  decision 
contains  our  preliminary  conclusions 
and  discusses  the  factual  and  legal 
issues  that  the  parties  should  address  in 
this  proceeding.  To  purchase  a  copy  of 
the  full  decision,  write  to,  call,  or  pick  up 
in  person  from:  Dynamic  Concepts,  Inc.. 
room  2229,  Interstate  Commerce 
Commission  Building,  Washington,  DC 
20423.  Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Manufactured 
commodities.  Railroads. 

Aulhorily:  49  U.S.C.  10505;  5  U.S.C.  553. 

Decided:  June  16, 1992. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman.  McDonald.  Commissioners 
Simmons.  Phillips,  and  Emmeft. 
Sidney  L.  Strickland,  Ir., 
Sec  re  la  ry. 
|FR  Doc.  92-14735  Filed  6-22-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

Threatened  Fish  and  Wildlife; 
Threatened  Marine  Reptiles;  Revisions 
To  Enhance  and  Facilitate  Compliance 
With  Sea  Turtle  Conservation 
Requirements  Applicable  to  Shrimp 
Trawlers;  Restrictions  Applicable  to 
Shrimp  Trawlers  and  Other  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 


ACTION:  Notice  of  public  hearings. 

summary:  On  April  30. 1992  (57  PR 
18446).  NMFS  issued  a  proposed  rule 
that  would  amend  the  regulations 
protecting  sea  turtles  (50  CFR  parts  217 
and  227.  subpart  D).  Under  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]  and  regulations  implemented 
thereunder,  it  is  unlawful  to  take  sea 
turtles.  The  incidental  taking  of  turtles 
during  scientific  research  and  fishing  is 
exempted  from  the  prohibitions  in 
certain  specified  circumstances.  Shrimp 
trawlers  in  the  southeastern  Atlantic 
and  Gulf  of  Mexico  are  so  exempted  if 
they  employ  specified  measures  (see 
turtle  conservation  measures)  to  reduce 
the  mortality  of  sea  turtles  incidentally 
taken. 

NMFS  has  revised  the  schedule  for 
public  hearing  on  this  proposed  rule  to 
include  additional  hearings. 
DATES:  Comments  on  the  proposed  mle 
will  be  accepted  until  July  29. 1992. 
Public  hearings  are  scheduled  as 
follows: 

1.  June  22. 1992.  at  7  p.m.-ll  p.m 
Arkansas,  TX; 

2.  June  23. 1992,  at  7  p.m,-ll  p.m.. 
Pasadena.  TX; 

3.  June  24, 1992,  at  2  p.m.-6  p.m.. 
Thibodaux,  LA; 

4.  June  25, 1992,  at  7  p.m.-ll  p.m.. 
Mobile,  AL; 

5.  June  30, 1992,  at  7  p.m.-ll  p.m 
Petersburg,  FL; 

6.  July  9, 1992.  at  7  p.m.-ll  p.m.. 
Charleston.  SC: 

7.  July  10. 1992.  at  7.  p.m.-ll  p.m.. 
Brunswick.  GA; 

8.  July  16. 1992.  at  3  p.m.-7  p.m.. 
Morehead  City,  NC; 

9.  July  17, 1992.  at  7  p.m.-ll  p.m.. 
Manteo.  NC; 

10.  July  23. 1992.  at  7  p.m.-ll  p.m.. 
Charles,  LA; 

11.  July  24, 1992,  at  7  p.m.-ll  p.m.. 
Biloxi.  MS. 


Port 


St. 


Lake 


ADDRESSES:  Send  written  comments  to 
Dr.  Nancy  Foster,  Director.  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service.  1335  East  West 
Highway,  Silver  Spring.  MD.  20910. 

The  hearings  will  be  held  at  the 
following  locations:  ■ 

1.  Port  Arkansas  Civic  Center,  710  West 
Avenue  A,  Port  Arkansas.  TX. 

2.  San  Jacinto  College.  Slocomb 
Auditorium,  8060  Spencer  Highway, 
Pasadena,  TX. 

3.  Thibodeaux  Civic  Center,  310  North 
Canal  Boulevard.  Thibodaux.  LA. 

4.  Mobile  Civic  Center,  401  Civic  Center 
Drive,  Mobile,  AL. 

5.  University  of  South  Florida.  Bayboro 
Campus,  Campus  Activities  Center, 
140  7th  Avenue  South  (Corner  of  2nd 
Street  &  6th  Avenue  South).  St. 
Petersburg.  FL. 

6.  South  Carolina  Wildlife  &  Marine 
Resource  Dept.,  217  Fort  Johnson 
Road.  Charleston.  SC. 

7.  National  Guard  Armory.  3100 
Norwick  Street.  Brunswick,  GA.     . 

8.  West  Carteret  High  School.  Route  2. 
Box  390,  Country  Club  Road, 
Morehead  City,  NC. 

9.  North  Carolina  Aquarium,  Box  967, 
Airport  Road.  Manteo.  NC. 

10.  Burton  Coliseum.  6400  South 
Common,  Lake  Charles,  LA. 

11.  J.L.  Scott  Marine  Educational  Center. 
115  Beach  Blvd..  Biloxi.  MS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz.  Chief,  Protected 
Species  Program.  NMFS  Southeast 
Regional  Office.  813-893-3366,  or  Phil 
Williams,  NMFS  National  Sea  Turtle 
Coordinator,  301-713-2322. 

Date:  June  17, 1992. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
[FR  Doc.  92-14658  Filed  6-22-92;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Commission  on  Wildfire 
Disaster$ 

agency:  Forest  Service.  USDA. 
action:  Notice  of  meeting. 

SUMMARY:  The  next  meeting  for  the 
National  Commission  on  Wildfire 
Disasters  is  scheduled  for  June  26-27, 
1992.  The  Commission  is  authorized  by 
the  Wildfire  Disaster  Recovery  Act  of 
1989. 

DATES:  The  meeting  will  convene  at  7:30 
a.m.  on  Friday,  June  26, 1992,  and 
adjourn  Saturday  evening,  June  27, 1992. 
ADDRESSES:  The  meeting  will  be  held  at 
the  CircuB-Circus  Hotel,  500  North  Sierra 
Street.  Reno.  Nevada  89503.  The  meeting 
room  location  may  be  obtained  by 
calling  the  Hotel  at  (702)  329-0711. 
FOR  FURTHER  INFORMATION  CONTACr 
Dennis  W.  Pendleton,  Fire  and  Aviation 
Management  Staff,  Forest  Service,  (202) 
205-1511. 

SUPPLEMENTARY  INFORMATION:  The 
Wildfire  Disaster  Recovery  Act  of  1989 
estabhshed  a  Commission  to  study  the 
effects  of  disastrous  wildfires,  resulting 
from  natural  or  other  causes,  and  to 
make  recommendations  concerning  the 
steps  necessary  for  a  smooth  and  timely 
transition  from  the  loss  of  natural 
resources  due  to  such  fires.  The 
Commission  is  composed  of  25 
members,  13  appointed  by  the  Secretary 
of  Agriculture  and  12  appointed  by  the 
Secrtary  of  the  Interior.  The  Act  directs 
the  Commission  to  submit  to  the 
Secretaries  of  Agriculture  and  the 
Interior  a  report  containing  its  findings 
and  recommendations. 
The  purpose  of  the  meeting  is  to: 

(1)  Conduct  a  field  trip  displaying 
rural/urban  fire  problems; 

(2)  Evaluate  the  accrued  contributions 
for  the  Commission  from  interested 
persons,  groups,  and  entities  to 


determine  if  there  is  a  sufficient  amount 
to  support  the  work  of  the  Commission; 

(3)  Determine  the  process*,  duties,  and 
course  of  action  needed  to  complete  the 
work  of  the  Commission: 

(4)  Appoint  and  fix  the  compensation 
of  such  additional  personnel  as  the 
Commission  determines  necessary  to 
assist  it  to  carry  out  its  duties  and 
functions; 

(5)  Determine  and  appoint  work 
assignments  for  the  Commission 
members  and 

(6)  Set  a  date  and  place  for  the  next 
meeting  of  the  Commission. 

Dated:  June  16, 1992. 
Alan  West. 

Deputy  Chief.  State  &  Private  Forestry. 
|FR  Doc.  92-19716  Filed  6-22-92:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Raleigti/Durtiam,  NC 

June  16, 1992. 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  U.S.  Department  of 
Commerce's  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications  under 
its  Minority  Business  Development 
Center  (MBDC)  program  to  operate  an 
MBDC  for  approximately  a  3-year 
period,  subject  to  Agency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  $188,867  in  Federal  funds 
and  a  minimum  of  $33,329  in  non- 
Federal  (cost-sharing)  contributions. 
This  federal  amount  includes  $4,607  for 
an  annual  audit.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 
The  period  of  performance  will  be  from 
November  1, 1992  to  October  31, 1993. 
The  MBDC  will  operate  in  the  Raleigh/ 
Durham,  North  Carolina  geographic 
service  area. 

The  award  number  for  this  MBDC  will 
be  04-10-93001-01. 


The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organiz.^tions.  State 
and  local  governments.  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  businesses. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (SO 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any^one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  program.  The 
application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000.  False  information  on  the 
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application  can  be  grounds  for  denying 
or  terminating  funding. 

MBDCs  performing  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional  budget 
periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competHion.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

In  accordance  with  OMB  Circular  A- 
129  "Managing  Federal  Credit 
Programs."  applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements, 
satisfactory  to  the  Department  of 
Commerce,  are  made  to  pay  the  debt. 

Applicants  are  subject  to  Government 
Debarment  and  Suspension 
(Nonprocurement)  requirements  as 
stated  in  15  CFR  part  26. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
lime  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

Notification  must  be  provided  that  all 
non-profit  and  for-profit  applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  is 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

On  November  18, 1988,  Congress 
enacted  the  Dioig-Free  Workplace  Act  of 


1988  (Public  Law  100-690,  title  V. 
subtitle  D).  The  statute  requires 
contractors  and  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  pre-condition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

15  CFR,  part  28,  is  applicable  and 
prohibits  recipients  of  Federal  contracts, 
grants,  and  cooperative  agreements  from 
using  appropriated  funds  for  influencing 
or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  a 
specific  contract,  grant  or  cooperative 
agreement.  Form  CD-511,  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying" 
and,  when  applicable,  the  SF-LLL, 
"Disclosure  of  Lobbying  Activities,"  are 
required. 

CLOSING  date:  The  closing  date  for 
submitting  an  application  is  July  24, 
1992.  Applications  must  be  postmarked 
on  or  before  July  24. 1992.  Proposals  will 
be  reviewed  by  the  Washington 
Regional  Office.  The  mailing  address  for 
submission  of  RFA  responses  is:  U.S. 
Department  of  Commerce.  Washington 
Regional  Office,  Minority  Business 
Development  Agency,  14th  & 
Constitution  Avenue.  NW..  room  6711. 
Washington,  DC  20230. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  on 
July  10, 1992.  9  a.m.  at  the  following 
address:  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency, 
401  West  Peachtree  Street,  NW..  room 
1715,  Atlanta,  Georgia  30308. 

SUPPI^MENTARV  INFOKMATION: 

Anticipated  processing  lime  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  To  order  a  Request  for 
Application  (RFA)  and  to  receive 
additional  information,  contact:  Cariton 
L.  Eccles,  Regional  Director  of  the 
Atlanta  Regional  Office  on  (404)  730- 
3300  or  U.S.  Department  of  Commerce. 
Minority  Business  Development  Agency, 
401  West  Peachtree  Street,  NW..  room 
1715,  Atlanta,  Georgia  30308. 

11.800  Minority  Business  Development 

(Catalog  of  Federal  Domestic  Assistance) 

Carlton  L.  Eccles. 

Regional  Director. 

[FR  Doc.  92-14717  Filed  6-22-92:  8:45  am) 

BILUNG  CODE  3S10-21-M 


National  Oceanic  and  Atmospheric 
Administration 

■Marine  Mammals;  Withdrawal  of 
Application;  Elizat>eth  Mathews 
(P323A) 

On  July  23, 1991,  notice  was  published 
in  the  Federal  Register  (56  FR  141)  that 
an  application  has  been  filed  by 
Elizabeth  A.  Mathews,  University  of 
Alaska  Southeast,  Department  of 
Education,  Liberal  Arts  and  Science, 
11120  Glacier  Hwy..  Juneau.  AK  99801  to 
take  by  harassment  during  the  course  of 
photo-identification  studies  up  to  300 
humpback  whales  [Megaptera 
novaeangliae)  in  Hawaii  and  400  in 
Alaska.  The  application  also  requested 
opportunistic  photo-identification  of 
killer  whales  [Orcinus  orca)  in  southeast 
Alaska. 

Notice  is  hereby  given  that  on  June  15. 
1992  the  application  was  withdrawn  and 
the  withdrawal  request  has  been 
acknowleged  and  accepted  without 
prejudice  by  the  National  Marine 
Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service  1335  East 
West  Hwy.,  room  7324.  Silver  Sprini 
MD  20910,  (301-713-2289);  , 

Director,  Alaska  Region,  National        |' 
Marine  Fisheries  Service,  Federal 
Annex,  9109  Mendenhall  Mall  Road. 
Suite  6.  Juneau,  AK  99802  (907-586- 
7221); 
Director,  Southwest  Region.  National 
Marine  Fisheries  Service  501  W.       '[ 
Ocean  Boulevard,  suite  4200,  Long 
Beach,  CA  90802-4213;  and 
Coordinator,  Pacific  Area  Office. 
Southwest  Region.  National  Marine 
Fisheries  Service,  2570  Dole  Street. 
Honolulu,  HI  96822-2396  (808/955- 
8831). 

Dated:  |une  15, 1992. 
Nancy  Foster. 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
|FR  Doc.  92-14659  Filed  6-22-92;  8:45  am) 

BILLING  COOe  3510-22-41 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Request  for  Modification  of 
Permit  (P349A). 


Notice  is  hereby  given  that  Elizabeth 
A.  Mathews.  University  of  Alaska 
Southeast.  School  of  Education,  Liberal 
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Arts  and  Science,  11120  Glacier 
Highway.  Juneau.  AK  99801  is  requesting 
a  modification  of  Permit  No.  698  issued 
in  February  16. 1990  (55  FR  6815),  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  Endangered  Species  Act  of  i 
1973  (16  U.S.C.  1531-1543).  and  the     1 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  The  Permit  authorized  the 
conduct  of  photo-identification  studies 
on  up  to  600  humpback  whales 
[Megaptew  novaeangliae)  in  Hawaii  | 
and  up  to  400  humpback  whales  in 
Alaska  through  December  31, 1994.  The 
permit  was  modified  on  August  21. 1990 
(55  FR  35165)  to  authorize,  among  other 
things,  opportunistic  photo-identification 
studies  of  various  species  of  cetaceans, 
including  80  killer  whales  [Orcinus 
orca],  during  th^  conduct  of  scientific 
research  on  humpback  whales 

The  Permittee  is  now  requesting  that 
the  Permit  be  modified  to  increase  the 
number  of  killer  whales  authorized  to  be 
incidentally  harassed  during  photo- 
identification  studies  from  80  to  up  to 
120  animals. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  modification  request  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 
Documents  submitted  in  connection 
with  the  above  modification  request  are 
available  for  review  by  interested 
persons  in  the  following  offices: 
By  appointment;  Permit  Division.  Office 
of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  suite  7324,  Silver  Spring, 
MD  20901  (301/713-2289); 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  Federal 
Annex,  9109  Mendenhall  Mall  Road, 
suite  6,  Juneau,  AK  99802  (907-586- 
7221); 


Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  501  W. 
Ocean  Boulevard,  suite  4200,  Long 
Beach,  CA  90802-4213;  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  2570  Dole  Street. 
Honolulu.  HI  96822-2396  (808/955- 
8831) 

Dated:  June  15, 1992. 
Nancy  Foster. 

Office  of  Protected  Resources  and  Habitat 
Programs.  National  Director,  Marine 
Fisheries  Service. 

[PR  Doc.  92-14660  Filed  6-22-92;  8:45  am) 

BILUNG  CODE  3S10-22-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Commodity  Exchange,  Inc.,  Proposed 
Contracts 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option  contracts. 

summary:  The  Commodity  Exchange, 
Inc.  (Comex  or  Exchange)  has  applied 
for  designation  as  a  contract  market  in 
platinum  futures,  palladium  futures,  and 
platinum  futures  options.  The  Director  of 
the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATE:  Comments  must  be  received  on  or 
before  July  23, 1992. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  Comex 
platinum  futures,  Comex  palladium 
futures,  or  Comex  platinum  futures 
option  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Richard  Shilts  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 


Trading  Commission.  2033  K  Street  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  applications 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions,  or  with  respect  to 
other  materials  submitted  by  the 
exchange  in  support  of  the  applications, 
should  send  such  comments  to  jean  A. 
Webb,  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  June  17, 1992. 
Gerald  D.  Gay. 
Director 
[FR  Doc.  92-14666  Filed  6-22-92:  8:45  am| 

BILLING  CODE  63S1-0t-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttie  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Raising  of  the 
Existing  Dike  Elevations  of  the  Corps 
of  Engineers'  Confined  Disposal 
Facility  at  Toledo  Hartx>r,  OH 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

action:  Notice  of  intent. 

summary:  Additional  containment 
capacity  is  required  at  Toledo  Harbor. 
Lucas  County,  Ohio,  to  confine  dredged 
material  which  has  been  determined  to 
be  unsuitable  for  open-lake  discharge 
into  Maumee  Bay.  Construction  of  a  new 
confined  disposal  facility  adjacent  to  the 
existing  Corps  of  Engineers'  CDF  at  the 
harbor  is  scheduled  for  construction  in 
Fall  1992  and  completion  in  Fall  1994.  In' 
the  event  this  project  experiences 
unavoidable  construction  delays, 
interim  measures  must  be  implemented 


27966 


Federal  Register  /  Vol.  57,  No.  121  /  Tuesday.  June  23,  1992  /  Notices 


to  provide  additional  confinement 
capacity  for  dredged  material  and 
maintain  the  economic  viability  of 
Toledo  Harbor.  Therefore,  a  range  of 
various  dike  elevations  and 
configurations  will  be  evaluated  as  a 
means  of  increasing  the  capacity  of  the 
existing  CDF.  At  its  current  rate  of 
filling,  this  CDF  will  be  at  capacity  in 
1995. 

FOR  FURTHER  INFORMATION  CONTACT 
Questions  about  the  proposed  action 
can  be  answered  by:  William  E.  Butler, 
Community  Planner,  Environmental 
Analysis  Section,  U.S.  Army  Engineer 
District.  Buffalo,  1776  Niagara  Street, 
Buffalo,  NY  14207-3199,  Telephone 
Number:  716-879-4175. 
SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action.  Plans  which  will 
be  considered  in  detail  include  an 
evaluation  of  raising  the  CDF's  dike 
elevations  to  heights  of  5  to  25  feet 
above  their  existing  elevation.  The  new 
dikes  would  be  constructed  along  the 
interior  of  the  CDFs  existing  walls  with 
compacted  earth  fill.  Various 
foundations  and  slope  angles  will  be 
evaluated  in  the  design  analysis. 

2.  Alternatives.  Alternative  plans  for 
the  disposition  of  dredged  material  from 
Toledo  Harbor  which  will  be  addressed 
in  the  DEIS  include  open-lake,  onshore 
and  upland  discharge,  construction  of  a 
new  CDF,  beneficial  uses  (e.g.,  habitat 
creation,  shoreline  protection),  and 
reuse  of  material  in  existing  CDFs  to 
provide  additional  capacity.  A  "No- 
Action"  alternative  will  also  be 
considered. 

3.  Scoping  Process. 

a.  To  date,  various  Federal.  State  and 
local  planning  and  resource 
management  agencies  and  organizations 
have  been  consulted  to  determine  the 
scope  of  issues  to  be  addressed  and 
identify  the  significant  issues  related  to 
the  proposed  action.  Among  these  issues 
which  will  be  analyzed  in  depth  in  the 
DEIS  are:  water  quality  and  public 
water  supplies;  sediment  quality; 
aesthetics;  cultural  resources;  fish  and 
wildlife  resources;  commercial 
navigation;  and  land  use.  A  scoping 
meeting  is  not  planned  at  this  time; 
however,  interested  parties  are  urged  to 
participate  actively  in  the  scoping 
process  by  submitting  their  concerns  to 
the  Buffalo  District  office  as  soon  as 
possible. 

b.  In  accordance  with  the  Clean 
Water  Act,  a  Section  404(a)  Public 
Notice  and  Section  404(b)(1)  Evaluation 
will  be  included  with  the  DEIS  which 
will  evaluate  the  discharge  of  dredged 
and  fill  material  associated  with  dike 
construction,  dredged  material 
placement  into  the  new  CDF.  and 


effluent  discharge  through  the  CDF 
weir(s).  In  addition,  a  Cultural 
Resources  Assessment  will  be  prepared 
which  will  focus  particular  attention  on 
an  evaluation  of  the  to-be-selected  dike 
material  borrow  area(s)  and  the 
possibility  of  encountering  significant 
historic  properties  or  archaeological 
sites  during  project  construction. 
4.  The  DEIS  is  expected  to  be 
available  for  public  and  agency  review 
in  September  1992. 
|ohn  W.  Monis, 

Colonel.  U>S.  Army.  Commanding. 
(FR  Doc.  92-14704  Filed  6-22-92:  8:45  am] 

BiLUNG  COOE  3710-GP-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  " 

(Docket  No*.  ER92-618-000,  et  al.] 

Interstate  Power  Co.  et  aL;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Rllngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Interstate  Power  Co. 

[Dockel  No.  ER92-61&-O00J 
June  15, 1992. 

Take  notice  that  on  June  8, 1992. 
Interstate  Power  Company  (IPW) 
tendered  for  filing  Amendment  No.  1  to 
the  Electric  Service  Agreement  between 
the  Public  Utilities  Commission  of  the 
City  of  Truman  and  Company.  This 
Amendment  provides  for  changes  ill  the 
City's  Supplier,  input  description  and 
transmission  loss  factors. 

Comment  date:  June  29. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PadfiCorp 

[Docket  No.  ER92-554-000] 
)une  15. 1992. 

Take  notice  that  PacifiCorp  on  June  1, 
1992,  tendered  for  filing  in  accordance 
with  18  CFR  Part  35  of  the  Commission's 
Rules  and  Regulations,  an  Amended 
Filing  to  its  filing  of  Transmission 
Service  and  Operating  Agreements 
(Agreements)  between  PacifiCorp  and 
Deseret  Generation  and  Transmission 
Co-Operative  (Deseret)  and  PacifiCorp 
and  Utah  Associated  Municipal  Power 
Systems  (UAMPS)  dated  May  4. 1992 
and  May  7. 1992  respectively. 

PacifiCorp  restates  its  request  that  an 
effective  date  of  July  1, 1992  be  assigned 
to  the  Agreements. 

Copies  of  this  filing  were  supplied  to 
Deseret,  UAMPs,  the  Public  Utility 


Commission  of  Oregon  and  the  Ulali 
Public  Service  Commission.  | 

Comment  date:  June  29, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  Ihe  end  of  this  notice. 

3.  Florida  Power  &  Light  Co. 

[Docket  No.  ER92-622-000 
June  15, 1992. 

Take  notice  that  on  June  8, 1992. 
Florida  Power  &  Light  Company  (FP&L) 
amended  its  prior  filing  in  this  docket  by 
withdrawing  the  Service  Schedules  A 
and  B  between  FP&L  and  the  Oglethorpe 
Power  Corporation  (Oglethorpe)  that 
had  been  tendered  previously. 

FP&L  continues  to  propose  an 
effective  date  of  the  earlier  of  July  20, 
1992,  or  the  date  of  acceptance  for  filing, 
for  the  Contract  for  Interchange  Service, 
the  Service  Schedules  C,  D,  G,  and  J. 
and  the  Letters  of  Commitment  under 
Service  Schedules  G  and  J  that  were 
also  tendered  previously  in  this  docket. 

Copies  of  the  filing  have  been  served 
on  Oglethorpe  and  the  Public  Service 
Commissions  of  Georgia  and  Florida. 

Comment  date:  June  29, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Montana  Power  Co. 

[Docket  No.  ER92-294-0001 
June  15. 1992. 

Take  notice  that  on  June  1. 1992.  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
Amendment  2  to  its  original  filing  of  a 
revised  Index  of  Purchasers  under  FERC 
Electric  Tariff.  2nd  Revised  Volume  No. 
1  (M-1  Tariff).  This  Amendment  1 
provides  additional  information 
requested  by  Commission  staff. 

A  copy  of  the  filing  was  served  upon 
Turlock  Irrigation  District.  Western 
Area  Power  Administration  (Loveland). 
Western  Area  Power  Administration 
(Salt  Lake  City— for  Montrose),  and 
Deseret  Generation  and  Transmission 
Co-operative. 

Comment  date:  June  29. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5,  Florida  Power  A  Light  Co. 

[Docket  No.  ER92-605-O001 
June  15. 1992. 

Take  notice  that  on  June  2, 1992, 
Florida  Power  &  Light  Company  (FPL) 
filed  the  Contract  for  Purchases  and 
Sales  of  Scheduled  Power  and  Energy 
between  Florida  Power  &  Light 
Company  and  Orlando  Utilities 
Commission.  FPL  requests  an  effective 
date  of  July  1,1992. 
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Comment  date:  June  26, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  Indiana  Public  Service  Co. 

|Doci<el  Nol  ER92-599-000I 
June  15. 1992. 

Take  notice  that  on  June  1, 1992. 
Northern  Indiana  Pubhc  Service 
Company  tendered  for  filing  Ninth 
Revised  Sheet  No.  3  to  its  FERC  Electric 
Service  Tariff — Fourth  Revised  Volume 
No.  1  which  has  been  revised  to  make 
corrections  in  the  location  of  delivery 
points  and  Interconnections  with  other 
utilities.  Northern  Indiana  Public  Service 
Company  also  tenders  for  filing  the 
following: 

Tenth  Supplemental  Agreement,  dated 
March  10. 11992.  to  the  Interconnection 
Agreement  jtjetwecn  Northern  Indiana  Public 
Service  Corfipany,  and  the  Wabash  Valley 
Power  Association.  Inc..  dated  April  16. 1984. 
covering  the  terms  and  conditions  of 
Northern  Indiana  Public  Service  Company 
making  improvements  to  its  existing  system 
which  will  provide  for  improved^service  at 
the  North  [ildson  delivery  point  of  Wabash 
Valley  Powtr  Association.  Inc. 

Copies  of  this  filing  were  served  upon 
all  customers  receiving  electric  service 
under  Northern  Indiana  Public  Service 
Company's  FERC  Electric  Service 
Tariff— Fourth  Revised  Volume  No.  1 
and  the  Indiana  Utility  Regulatory 
Commission. 

Northern]  Indiana  Public  Service  Company 
requests  art  effective  date  of  May  1.  1992.  for 
the  Tenth  Supplemental  Agieement  as  that  is 
the  proposed  in  service  dale  for  the  upgraded 
facilities  arid  the  Exhibit  A,  and.  therefore 
requests  wiiver  of  the  Commission's  notice 
requiremenki. 

Commeht  date:  June  29, 1992,  in 
accordanda  with  Standard  Paragraph  E 
end  of  this  notice. 

7.  Idaho  Power  Co. 

I  Docket  No,  ER92-59B-O00I 
June  15.  1992. 

Take  notice  that  on  June  1, 1992.  Idaho 
Power  Company  (IPC)  tendered  for  filing 
a  revised  exhibit  entitled  Monthly 
Contract  Demand  and  Associated 
Energy  Values  with  regard  to  IPC's 
Agreement  for  Supply  of  Power  and 
•  Energy  between  Idaho  Power  Company 
and  Utah  Associated  Municipal  Power 
Systems,  dated  February  10, 1988.  FERC 
Rate  Schedule  No.  75. 

Idaho  Power  has  requested  waiver  of 
the  notice  provisions  of  Section  35.3  of 
the  Commission's  regulations  in  order  to 
permit  the  revised  exhibit  to  become 
effective  on  June  1, 1992. 

Comment  date:  June  29, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Wisconsin  Power  &  Light  Co. 

I  Docket  No.  EL89-48-001 1 
lune  16.  1992. 

Take  notice  that  on  June  10, 1992, 
Wisconsin  Power  and  Light  Company 
filed  with  the  Commission  additional 
supplemental  information  in  response  to 
information  requests  made  by 
Commission  staff.  The  Supplemental 
filing  relates  to  data  relied  upon  in  the 
development  and  execution  of  the 
Settlement  Agreement  on  file  between 
Wisconsin  Power  and  Light  Company 
and  its  customers  in  this  docket. 

Comment  date:  June  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Co. 

(Docket  No.  ER92-636-000| 

)une  16.  1992. 

Take  notice  that  on  June  11;  1992, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  Amendment  Number 
One  To  Florida-Southern  Transmission 
Interface  Allocation  Agreement  Among 
Florida  Power  &  Light  Company,  Florida 
Power  Corporation,  Jacksonville  Electric 
Authority,  and  City  of  Tallahassee, 
Florida  (Amendment).  FPL  requests  that 
the  Amendment  be  made  effective  June 
1, 1992. 

Comment  date:  June  30. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Philadelphia  Electric  Co. 

jDocket  No.  ER92-632-000| 
|une  16. 1992. 

Take  notice  that  on  June  10, 1992, 
Philadelphia  Electric  Company  (PE) 
tendered  for  filing  as  an  initial  rate 
under  Section  205  of  the  Federal  Power 
Act  and  part  35  of  the  regulations  issueB 
thereunder,  an  Agreement  between  PE 
and  Allegheny  Electric  Cooperative  Inc. 
(Allegheny)  dated  June  4, 1992. 

PE  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  if  expects 
to  have  available  for  sale  from  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to 
Allegheny.  PE  requests  that  the 
Commission  allow  this  Agreement  to 
become  effective  on  August  17, 1992. 

PE  states  that  a  copy  of  this  filing  has 
been  sent  to  Allegheny  and  will  be 
furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  June  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison  Co. 

[Docket  No.  ER92-431-000| 
June  16.  1992. 

Take  notice  that  on  June  12, 1992, 
Southern  California  Edison  Company 


(Edison)  tendered  for  filing  additional 
support  for  the  Revenue  Comparison's 
contained  in  Exhibits  Rl  and  R2  in 
Docket  Nos.  ER92-431-000  and  ER92- 
433. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  June  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  &  Light  Co. 

[Docket  No.  ER92-€34-000| 
June  16. 1992.  • 

Take  notice  that  on  June  11. 1992, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  Amendment  Number 
One  to  Joint  Ownership  Parly  Allocation 
Agreement  between  Florida  Power  & 
Light  Company  and  Jacksonville  Electric 
Authority  (Amendment).  FPL  requests 
that  the  Amendment  be  made  effective 
June  1, 1992. 

Comment  dale:  June  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER92-634-O00| 
|une  16. 1992. 

Take  notice  that  on  June  11. 1992, 
Public  Service  Coinpany  of  New 
Hampshire  (PSNH)  filed  an  Amendment 
to  its  Service  Agreement  No.  23  under 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  1  for  non-firm  transmissi<m 
service  to  the  Littleton  Municipal  Light 
Department  (Littleton).  PSNH  states  that 
the  purpose  of  the  Amendment  is  to 
establish  Littleton  as  an  Eligible  Entity 
under  the  Settlement  in  Docket  Nos. 
ER89-207-004  and  EL91-45-000.  The 
Amendment'is  proposed  to  become 
effective  on  January  2, 1992. 

Comment  date:  Juqe  30, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Services,  Inc. 

[Docket  No.  F.R91 -569-002 [ 
June  16.  1992. 

Take  notice  that  Entergy  Services.  Inc. 
(ESI)  as  agent  for  Arkansas  Power  & 
Light  Company,  Louisiana  Power  &  Light 
Company.  Mississippi  Power  and  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  on  June  11. 1992,  tendered 
for  filing  an  amendment  to  its  ♦ 

compliance  filing  in  this  docket,  which 
was  filed  on  June  1, 1992.  ESI's 
compliance  filing  includes  a  system- 
wide  Transmission  Service  Tariff 
(Tariff).  ESI  amends  its  compliance  filing 
by  revising  (1)  the  formulas  for 
calculating  the  maximum  hourly  and 
daily  rales  for  Non-firm  Transmission 
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Service  that  are  set  out  in  Attachment  B 
to  the  Tariff  and  (2)  the  actual 
calculation  df  the  maximum  rates  for 
hourly  and  daily  Non-firm  Transmission 
Service  specified  in  the  compliance 
filing.  ESI  in  its  filing  reiterates  its 
request  that  the  Tariff  be  made  effective 
on  July  1. 1992.  i 

Comment  date:  June  30. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  &  Light  Co. 

IDoclcet  No.  ER92-633-0021 
Jurte  16,  1992. 

Take  notice  that  on  June  11. 1992  FPL 
filed  the  Contract  for  Purchases  and 
Sales  of  Scheduled  Power  and  Energy 
Between  Florida  Power  &  Light 
Company  and  the  Utility  Board  of  the 
City  of  Key  West,  Florida.  FPL  requests 
an  effective  date  of  July  1. 1992. 

Comment  date:  June  30. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary. 
[FR  Doc.  92-14668  Filed  5-22-92;  8:45  am) 

BILLING  COOe  6717-01-11 


[Docket  No.  TQ92-4-1-000I 

Alabama-Tennessee  Natural  Gas 
Company;  Proposed  PGA  Rate 
Adjustment 

June  17. 1992.' 

Take  notice  that  on  June  12. 1992, 
Alabama-Tennessee  Natural  Gas 
Company  ("Alabama-Tennessee").  Post 
Office  Box  918.  Florence.  Alabama 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheet. 

31st  Revised  Sheet  No.  4 


Alabama-Tennessee  states  that  this 
filing  is  a  resubmission  of  its  filing 
which  it  made  on  May  29. 1992  in  Docket 
No.  TQ92-3-1  and  which  the 
Commission  rejected  by  letter  order 
issued  June  10. 1992  ("June  10  Letter 
Order")  because  Alabama-Tennessee's 
Schedule  G2,  Record  Type  01  contained 
no  data-and  could  not  be  processed. 
Alabama-Tennessee  states  that,  but  for 
the  correction  of  the  omitted  electronic 
data,  its  resubmitted  filing  is  the  same 
as  the  May  29, 1992  filing  in  all  material 
respects.  Alabama-Tennessee  requests  a 
waiver  of  §  154.22  of  the  Commission's 
Regulations  in  order  to  permit  its  revised 
tariff  sheet  to  become  effective  July  1. 
1992. 

Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  its  rates 
to  conform  to  the  rates  of  its  suppliers 
and  to  reflect  certain  transportation 
costs  as  purchased  gas  costs  as 
permitted  under  the  Commission's  order 
issued  on  February  7. 1992  in  Docket  No. 
RP92-87-000  (58  FERC  fl  61.130).  In 
addition  to  a  waiver  of  Section  154.22  of 
the  Commission's  Regulations, 
Alabama-Tennessee  has  requested  any 
other  waivers  of  the  Commission's 
Regulations  that  may  be  necessary  to 
permit  the  tariff  sheet  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  sales  and 
transportation  customers  and  affected 
state  regulatory  commission  along  with 
a  copy  of  the  Commission's  June  10 
Letter  Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211  of  the  Commission's  Riiles 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  24. 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-14767  Filed  6-22-92;  8;45  am] 

BILLING  CODE  S717-«1-ll 


IDocke*  No*.  TMW-9-21-001  and  RP91-41- 
000,  et  aLl 

Columbia  Gas  Transmission 
Conference  to  Discuss  Settlement 

)une  17, 1992. 

EHirsuant  to  the  Commission's  order 
issued  on  June  2, 1992.  an  informal 
conference  will  be  held  to  explore  the 
possibility  of  settlement  of  the  issue 
raised  in  the  above-captioned 
proceeding.  All  parties  should  come 
prepared  to  discuss  settlement,  and  the 
parties  should  be  represented  by 
principals  who  have  the  authority  to 
commit  to  a  settlement.  The  conference 
will  be>+feld  on  Thursday,  July  2. 1992  at 
9:30  a.m.,  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street, 
NE..  Washington.  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  92-14768  Filed  6-22-92:  8:45  am] 

BILLING  COOE  6717-01-M 


(Docket  Nos.  RP91-143-016  and  RP92-159- 
001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

June  17. 1992. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
("Great  Lakes"),  on  June  12, 1992. 
tendered  to  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volumes  Nos.  2  and  3.  the 
following  tariff  sheets: 

Orginal  Volume  No.  2 

Substitute  Alternate  Seventh  Revised  Sheet 
No.  53-G 

Orginal  Volume  No.  3 

Substitute  Alternate  First  Revised  Sheet  No. 

2-A  ' 

Second  Substitute  Fifth  Revised  Sheet  No.  3 
Substitute  Alternate  Sixth  Revised  Sheet  No. 

3 

Except  for  Second  Substitute  Fifth 
Revised  Sheet  No.  3,  which  is  proposed 
to  become  effective  as  of  January  1. 
1992,  the  revised  tariff  sheets  are 
proposed  to  become  effective  as  of  May 
1.1992. 

Great  Lakes  states  that  the  revised 
tariff  sheets  are  being  filed  to  comply 
with  the  Commission's  Order  on 
Compliance  Filing  issued  on  May  28. 
1992  in  Docket  Nos.  RP91-143-013  and 
RP92-159-000  C'Ohier ")  wherein  Great 
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Lakes  was  required  to  file  revised  tariff 
sheets  to  eliminate  any  charge  to 
recover  under-collections  of 
Transporter's  Use  gas  for  past  periods. 

Great  Lakes  further  states  that  its 
filing  is  being  made  under  protest  and 
without  prejudice  to  the  Commission's 
acceptance  of  Great  Lakes'  primary 
tariff  sheets  filed  on  April  28, 1992  in 
Docket  Nos.  RP91-143-013  and  RP92- 
159-000,  following  the  conclusion  of  the 
technical  conference  ordered  in  this 
proceeding,  or  upon  rehearing  or  judicial 
review  of  the  Commission's  orders 
herein.  Great  Lakes  also  states  that  by 
its  filing,  it  is  providing  each  of  its 
customers  with  notice  of  its  position  that 
such  primary  tariff  sheets  should  have 
been  accepted  by  the  Commission  for 
filing  as  further  compliance  with 
Opinion  No.  367. 

Great  Lakes  states  that  copies  of  this 
filing  were  posted  and  served  on  all  of 
its  customers,  upon  the  Public  Service 
Commissions  of  the  States  of  Minnesota, 
Michigan,  and  Wisconsin,  and  upon  all 
parties  listed  on  the  service  list 
maintained  by  the  Commission's 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  24, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell, 
Secretary^ 
|FR  Doc.  M-147ee  Filed  6-22-92:  8:45  am] 

BILLING  COOE  C717-01-M 

(Docket  No.  RP90-11»-013] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  17, 1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  June  15, 1992  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariffs, 
Fifth  Revised  Volume  No.  1  and  Original 
Volume  No.  2,  six  copies  each  of  the 
tariff  sheets  listed  on  Appendix  A 
attached  to  the  filing. 

Texas  Eastern  states  that  by  its 
"Order  On  Settlement"  issued  April  15. 
1992,  the  Federal  Energy  Regulatory 
Commission  approved  Texas  Eastern 


Transmission  Corporation's  (Texas 
Eastern]  August  19, 1991,  Stipulation  and 
Agreement  (Agreement)  in  the  subject 
dockets  as  supplemented  on  December 
10, 1991,  which  Agreement  resolves  the 
cost  of  service  issues  in  those  dockets 
with  the  exception  of  those  items 
reserved  for  hearing  as  set  forth  in 
Article  III  of  the  Agreement. 

Texas  Eastern  states  that  Article  II  of 
the  Agreement  provides  that  Texas 
Eastern  will  file  revised  tariff  sheets  as 
set  forth  in  the  appendices  to  the 
Agreement  within  thirty  (30)  days  after 
the  date  the  Commission's  order 
approving  the  Agreement  becomes  final 
and  no  longer  subject  to  rehearing.  As  a 
result  of  the  April  15, 1992  order 
becoming  a  final  order  on  May  15, 1992, 
Texas  Eastern  herewith  submits  for 
filing  as  part  of  its  currently  effective 
FERC  Gas  Tariffs,  Fifth  Revised  Volume 
No.  1  and  Original  Volume  No.  2,  an 
original  and  fourteen  copies  of  the  tariff 
sheets  listed  in  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  the  tariff 
sheets  listed  in  Appendix  A  of  the  filing 
reflect  adjusted  base  tariff  rates  to  be 
effective  for  the  period  December  1, 1990 
to-date.  As  defined  in  Section  1  of 
Article  II  of  the  Agreement  the  term 
"Acceptance  Date"  means  "the  first  day 
of  the  first  month  following  the  date 
upon  which  a  notice  or  order  of  the 
Commission  accepting  for  filing  that 
tariff  sheet  becomes  no  longer  subject  to 
rehearing  by  the  Commission".  Thus 
assuming  the  Commission  issues  an 
order  on  this  filing  prior  to  July  31. 1992 
and  no  requests  for  rehearing  are  filed, 
the  "Acceptance  Date"  would  be 
September  1, 1992. 

"Texas  Eastern  respectfully  requests 
the  Commission  to  waive  all  necessary 
rules  and  regulations  to  permit  the  tariff 
sheets  listed  in  Appendix  A  of  the  fihng 
to  become  effective  on  their  respective 
proposed  effective  dates. 

Texas  Eastern  states  that  the  rates 
reflected  in  the  tariff  sheets  are  the 
settlement  rates  for  the  period  beginning 
December  1, 1990  to-date  as  prescribed 
by  Article  II  of  the  Agreement  approved 
in  Docket  Nos.  RP90-119-010  and  RP91- 
119-006.  If  the  tariff  sheets  submitted 
herewith  are  approved  so  that  payments 
for  September  1, 1992  may  be  made  at 
the  settlement  rates,  the  difference 
between  the  settlement  rates  reflected 
on  the  tariff  sheets  listed  in  Appendix  A 
and  the  rates  which  Texas  Eastern 
billed  subject  to  refund  during  the 
period  December,  1990  through  August 
31, 1992  will  determine  the  principal 
amount  of  the  refunds  Texas  Eastern 
will  make  in  accordance  with  Article  II. 

Texas  Eastern  states  that  copies  of 
the  filing  has  been  mailed  to  all  parties 
on  the  official  service  list  in  Docket  Nos. 


RP90-119-010  and  RP91-119-006,  all 
customers  under  Rate  Schedules  FT-1 
and  IT-l.  and  to  all  authorized 
purchasers  of  natural  gas  from  Texas 
Eastern  Transmission  Corporation  and 
interested  state  commissions,  as  set 
forth  in  the  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  24. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loi«  D.  CasheU. 
Secretary. 
|FR  Doc.  92-14770  Filed  6-22-fl2;  8:45  am) 

BILLING  COOE  6717-01-11 


[Docket  No.  CP92-533-000] 

United  Gas  Pipe  Une  Co.;  Request 
Under  Blanket  Auttiorization 

June  16, 1992. 

Take  notice  that  on  June  10, 1992. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP92-533-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  to 
construct  and  operate  additional 
measuring  facilities  at  an  existing  meter 
station  in  order  to  provide  expanded 
service  for  SIGCO  Marketing,  Inc. 
(SIGCO)  to  serve  the  town  of  Hombeck, 
Louisiana,  under  United's  blanket 
certificate  issued  in  docket  No.  CP2- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully 
detailed  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  United  proposes  to 
replace  the  existing  meter  with  a  4-inch 
orifice  meter  and  to  add  a  flow 
computer  and  communication 
equipment.  It  is  indicated  that 
construction  and  operation  of  the  meter 
station  were  authorized  by  the 
Commission  in  Docket  No.  CP71-89.  It  is 
asserted  that  Hombeck  needs  the 
increased  capacity  as  a  result  of      ' 
additional  industrial  demand. 

It  is  explained  that  the  facilities  would 
permit  United  to  deliver  interruptible 
transportation  volumes  of  natural  gas  in 
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addition  to  the  firm  sales  volumes 
presently  being  delivered  at  the  meter 
station.  It  is  stated  that  the  new 
facilities  would  enable  United  to 
transport  1,250  MMBtu  equivalent  of 
natural  gas  on  an  average  day  for 
SIGCO  for  delivery  at  the  Hombeck 
meter  station.  It  is  further  stated  that 
United  would  transport  the  gas  under  its 
ITS  rate  schedule.  It  is  asserted  that  the 
additional  deliveries  would  be  within 
SIGCO's  existing  entitlement  from 
United.  The  cost  of  installing  the 
facilities  is  estimated  at  $17,755.  and  it  is 
stated  that  United  would  be  reimbursed 
by  the  Town  of  Hombeck  for  $10,000  of 
the  cost. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.314)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-14669  Filed  6-22-92:  8:45  am) 

BIU.ING  CODE  6717-01-M 


Conference,  and  Establishing  Hearing" 
issued  by  the  Commission  on  December 
31, 1991. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  24, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  92-14771  Filed  6-22-92:  8:45  am) 

BILLING  CODE  6717-01-11 


Office  of  Conservation  and 
Renewable  Energy 

|Ca8eNo.F-044J 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Test  Procedure  to  Goodman 
Manufacturing  Company 

agency:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  order. 


( Docket  No.  RP92-48-004  ] 

Viking  Gas  Transmission  Co.; 
Compliance  Filing 

June  17. 1992. 

Take  notice  that  on  June  2, 1992. 
Viking  Gas  Transmission  Company 
("Viking")  filed  the  following  tariff 
sheets  to  be  effective  June  1, 1992: 

Original  Volume  No.  1 

Second  Substitute  Second  Revised  Sheet  No. 

97 
Second  Substitute  Original  Sheet  No.  97A 
Second  Substitute  Original  Sheet  No.  97B 

Original  Volume  No.  2 

Second  Alternate  Third  Revised  Sheet  No.  74 

Viking  states  that  the  purpose  of  this 
filing  is  to  correct  certain  errors  in  its 
May  1, 1992  tariff  filing  in  this  docket, 
which  Viking  filed  in  compliance  with 
the  "Order  Accepting  and  Suspending 
Tariff  Sheets  Subject  to  Refund  and 
Conditions,  Rejecting  Other  Tariff 
Sheets.  Convening  Technical 


summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-044) 
granting  a  Waiver  to  Goodman 
Manufacturing  Company  (Goodman) 
from  the  existing  Department  of  Energy 
(DOE)  test  procedure  for  furnaces.  The 
Department  is  granting  Goodman  its 
Petition  for  Waiver  regarding  blower 
time  delay  in  calculation  of  Annual  Fuel 
Utilization  Efficiency  (AFUE)  for  its 
GDPS,  GUPS,  GDPI.  GUPI,  GDPX. 
GUPX.  GUN,  and  GUS  series  of  central 
gas  furnaces. 
FOR  FURTHER  INFORMATION  CONTACT 

Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE- 
43.  Forrestal  Building,  1000 

■     Independence  Avenue,  SW. 

Washington,  DC  20585.  (202)  586-9127. 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-41,  Forrestal 
Building.  1000  Independence  Avertue. 
SW.  Washington.  DC  20585.  (202)  586- 
9507. 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  430.27(g).  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order,  Goodman  has 
been  granted  a  Waiver  for  its  GDPS. 
GUPS,  GDPI,  GUPI,  GDPX.  GUN.  and 
GUS  series  of  central  gas  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 

Issued  in  Washington,  DC.  June  16. 1992. 
|.  Michael  Davis.  P.E.. 
Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

In  the  Matter  of:  The  Goodman 
Manufacturing  Company  (Case  No.  F- 
044). 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12.  and  the  National     • 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making-purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430.  Subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108, 
September  26, 1980.  Thereafter.  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26. 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 


the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  In  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Goodman  filed  a  "Petition  for 
Waiver,"  dated  January  2, 1992,  in 
accordance  with  §  430.27  of  10  CFR  part 
430.  DOE  published  in  the  Federal 
Register  on  March  24, 1992,  Goodman's 
petition  and  solicited  comments,  data 
and  information  respecting  the  petition. 
57  FR  10164.  Goodman  also  filed  an 
"Application  for  Interim  Waiver"  under 
section  430.27(g]  which  DOE  granted  on 
March  13,*1992.  57  FR  10164,  March  24, 
1992. 

No  comments  were  received 
concerning  either  the  "Petition  foi*' 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  the  Federal  Trade 
Commission  (FTC)  concerning  the 
Goodman  Petition.  The  FTC  did  not 
have  any  objections  to  the  issuance  of 
the  waiver  to  Goodman. 

Assertions  and  Determinations 

Goodman's  Petition  seeks  a  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  the 
starting  of  the  circulating  air  blower. 
Goodman  requests  the  allowance  to  test 
using  a  SO-second  blower  time  delay 
when  testing  its  GDPS,  GUPS,  GDPI, 
GUPI.  GDPX,  GUPX.  GUN.  and  GUS 
series  of  central  gas  furnaces.  Goodman 
states  that  since  the  30-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results  in 
an  improvement  in  efficiency  of 
approximately  1.0  percent,  the  petition 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Goodman  indicates  that  it 


is  unable  to  take  advantage  of  any  of 
these  exceptions  for  its  GDPS,  GUPS, 
GDPI.  GUPI.  GDPX.  GUPX,  GUN.  and 
GUS  series  of  central  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Goodman  furnaces 
are  designed  to  impose  a  30-second 
blower  delay  in  every  instance  of  start 
up.  and  since  the  current  provisions  do 
not  specifically  address  this  type  of 
control.  DOE  agrees  that  a  waiver 
should  be  granted  to  allow  the  30- 
second  blower  time  delay  when  testing 
the  Goodman  GDPS,  GUPS,  GDPI,  GUPI, 
GDPX,  GUPX,  GUN,  and  GUS  series  of 
central  gas  furnaces.  Accordingly  with 
regard  to  testing  the  GDPS.  GUPS,  GDPI. 
GUPI,  GDPX.  GUPX.  GUN,  and  GUS 
series  of  central  gas  furnances,  today's 
Decision  and  Order  exempts  Goodman 
from  the  existing  provisions  regarding 
blower  controls  and  allows  testing  with 
the  30-second  delay. 

It  is.  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver "  filed  by 
Goodman  Manufacturing  Company 
(Cafe  No.  F-044)  is  hereby  granted  as 
set  forth  in  paragraph  (2]  below;  subject 
to  the  provisions  of  paragraphs  (3).  (4). 
and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430.  subpart  B,  Goodman  Manufacturing 
Company  shall  be  permitted  to  fest  its 
GDPS.  CUPS,  GDPI,  GUPI,  GDPX. 
GUPX.  GUN.  and  GUS  series  of  central 
gas  furnaces  on  the  basis  of  the  test 
procedure  specified  in  10  CP'R  part  430. 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  103-82,  with 
the  exception  of  sections  9.2.2,  9.3.1.  and 
9.3.2,  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnaces  and 
measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  main 
burner(s)  comes  on.  After  the  burner 
start-up.  delay  the  blower  start-up  by  1.5 
minutes  (t-).  unless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together,  or  (2)  the  furnace  is  designed  to 


operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower;  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-),  using  a 
stopwatch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's 
recommended  on-period  draft. 

(iii)  With  the  exceptiorf  of  the 
modifications  set  forth  above.  The 
Goodman  Manufacturing  company  shall 
comply  in  all  respects  with  the  test 
procedures  specified  in  appendix  N  of  10 
CFR  part  430,  subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GDPS, 
GUPS,  GDPI,  GUPI.  GDPX,  GUPX.  GUN, 
and  GUS  series  of  central  gas  furnaces 
manufactured  by  Goodman 
Manufacturing  Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  June  16. 1992,  this  Waiver 
supersedes  the  Interim  Waiver  granted 
the  Goodman  Manufacturing  Company 
on  March  13, 1992.  57  FR  10164,  March 
24, 1992  (Case  No.  F-044). 

Issued  in  Wcishin^ton,  DC.  June  16.  1992. 
|.  Michael  Davis.  P.E.. 
Assistant  Secretory.  Conservation  and 
Renewable  Energy. 
|FR  Doc.  92-14634  Filed  6-22-92:  8:45  Hmj 

BILUMG  CODE  64S0-01-M 


Office  of  Nuclear  Energy 
Sales  of  Stable  Isotopes 

AGENCY:  Department  of  Energy.  Office  of 
Nuclear  Energy.  Isotope  Production  and 
Distribution  Program. 

ACTION:  Notice  of  Final  Agency  Action: 
Isotec.  Inc. 

SUMMARY:  Take  notice  that  the 
Department  of  Energy's  (DOE)  response 
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denying  Isotec,  Inc.'s  (the  Petitioner), 
July  27. 1990.  withdrawal  petition,  as 
supplemented  (the  Petition),  became 
final  on  April  16, 1992.  The  Petitioner 
had  asked  that  DOE  withdraw  from  the 
production  and  distribution  of  the  stable 
isotopes  and  services  identified  in 
appendix  A  to  the  Petition  (referred  to 
by  DOE  as  the  "Products')  in 
competition  with  private-sector  entities. 
The  Petition  is  summarized  in  DOE's 
Notice  of  Withdrawal  Petition  and 
Request  for  Public  Comments  (56  FR 
46609.  September  13, 1991). 
SUPPLEMENTARY  INFORMATION:  Neither 
applicable  law  nor  DOE  regulations 
specifically  addresses  the  consideration 
of  a  withdrawal  petition.  Therefore,  at 
the  petitioners  request,  DOE  considered 
the  Petition  under  the  guidelines  issued 
by  the  Atomic  Energy  Commission 
(AEC)  in  its  Statement  of  Policies  and 
Procedures  for  the  Transfer  of 
Commercial  Radioisotope  Production 
and  Distribution  to  Private  Industry  (the 
Atomic  Energy  Commission  Policy 
Statement  published  in  the  March  9, 
1965,  Federal  Register). 

A  number  of  the  comments  received 
in  response  to  the  September  13, 1991. 
notice  were  from  the  Petitioner's 
customers  or  potential  customers.  Most 
of  these  commenters  disagreed  with  or 
questioned  the  Petitioner's  portrayal  of 
the  markets  from  which  DOE's 
withdrawal  had  been  requested.  DOE 
concluded  from  the  comments  that  the 
•  Petitioner  had  not  demonstrated  that  the 
general  criteria  for  withdrawal, 
provided  as  guidelines  in  the  Policy 
Statement,  had  been  or  could  be  met. 
Therefore,  a  notice  of  proposed  response 
denying  the  Petition  and  providing  an 
additional  public  comment  period  was 
published  in  57  FR  7379.  March  2, 1992. 
The  notice  provided  that,  without 
further  action  by  DOE.  the  proposed 
response  would  become  final  on  April 
16. 1992. 

On  March  16. 1992.  the  Petitioner 
asked  that  the  closing  date  for  the 
comment  period  (April  1, 1992)  and  the 
effective  date  for  the  response  be 
postponed.  No  justification  for  delay 
was  cited.  The  request  was  denied.  On 
April  1, 1992,  the  Petitioner  filed 
comments  that  attempted  to  rebut  and 
discredit  the  public  record  compiled  in 
the  course  of  the  informal  proceeding 
and,  despite  having  requested  and 
agreed  to  the  informal  procedures  under 
the  Policy  Statement,  demanded  that 
DOE  provide  to  it  the  procedural 
safeguards  incident  to  formal 
rulemaking  or  formal  adjudication.  No 
other  comments  were  received  during 
the  additional  comment  period. 


Having  considered  the  April  1. 1992. 
comments.  DOE  concluded  that  the 
assertion  of  a  right  to  more  formal 
procedures  was  without  merit  because 
neither  the  statutes  relied  on  by 
Petitioner  nor  relevant  precedents  on 
administrative  due  process  require  such 
procedures  for  the  type  of  adjudicatory 
determination  in  this  case  or  where  a 
petitioner  has  previously  agreed  to 
informal  procedures.  Because  DOE 
concluded  that  it  was  not  required  by 
law  to  accord  to  the  Petition  formal 
treatment  demanded  by  the  Petitioner, 
and  that,  given  the  public  record  and  the 
conclusion  already  reached  in  the 
informal  proceeding,  it  should  not  do  so, 
no  further  action  was  taken  with  regard 
to  the  Petition.  Consequently,  the 
proposed  denial  became  final  on  April 
16. 1992. 

The  DOE  regulations  do  not  address 
the  appeal  of  a  withdrawal  request 
under  the  Policy  Statement.  Although 
procedures  applicable  to  other 
proceedings  could  be  made  available  for 
this  purpose  at  DOE's  discretion.  DOE 
has  concluded  that  the  record  of  the 
informal  proceeding  does  not  indicate 
that  further  administrative  action  is 
warranted.  The  response  denying  the 
withdrawal  request,  therefore, 
constitutes  the  final  agency  action  on 
the  Petition. 

Dated  at  Washington.  DC.  this  16th  day  of 
June,  1992. 
William  H.  Young, 

Assistant  Secretary  for  Nuclear  Energy. 

(FR  Doc.  92-14759  Filed  6-22-92:  6:45  am) 

BILLING  CODE  MSO-OI-M 


Office  of  Technical  and  Financial 
Assistance  Award  Based  on 
Acceptance  of  an  Unsolicited 
Application  the  Alliance  to  Save 
Energy  (ASE) 

agency:  U.S.  Department  of  Energy 
(DOE). 

action:  doe.  Office  of  Technical  & 
Financial  Assistance,  through  the 
Philadelphia  Support  Office,  announces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.14(f).  DOE 
intends  to  award  a  cooperative 
agreeement  to  the  ASE.  The  anticipated 
overall  objective  is  to  accelerate  the  use 
of  energy  efficient  technologies  in  the 
marketplace. ^ 

SUPPLEMENTAL  INFORMATION:  In  the 

performance  of  this  project,  entitled 
"Energy  Efficiency  for  the  19908:  Taking 
Technology  into  the  Marketplace."  ASE 
will  conduct  a  major  consumer 
education  campaign  and  activate  the 


energy  efficiency  industry  in  four  DOE 
regions. 

The  total  estimated  amount  of  the 
agreement  is  $400,000.  Of  this  amount. 
DOE  plans  to  fund  $200,000  during 
FY1992. 

The  term  of  the  cooperative 
agreement  shall  be  twenty-four  (24) 
months  from  the  date  of  the  award. 

DOE  knows  of  no  other  entity  that  is 
conducting  or  planning  to  conduct  such 
an  effort.  This  effort  is  considered 
suitable  for  noncompetitive  financial 
assistance  and  would  not  be  eligible  for 
financial  assistance  under  a  recent, 
current,  or  planned  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  G.  McGowan.  Philadelphia 
Support  Office.  U.S.  Department  of 
Energy.  Tenth  Floor.  1421  Cherry  Street. 
Philadelphia.  Pennsylvania  19102-1492, 
(215)  597-3890. 

Issued  in  Chicago.  Illinois  on  May  27. 1992. 
Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
(FR  Doc.  92-14760  Filed  6-22-92;  8:45  am| 

BILLING  coot  645<M)1-«« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-44586;  FRL  4071-61 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection. 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  ttie 
receipt  of  test  data  on  the  chemical 
analyses  of  tetrabromobisphenol  A 
(CAS  No.  79-74-7),  2.4,6-tribromophenol 
(CAS  No.  118-79-6), 
decabromodiphenyloxide  (CAS  No. 
1163-19-5).  and 

octabromodiphenyloxide  (CAS  No. 
32536-52-0)  for  dibenzo-p-dioxins/ 
dibenzofurans.  These  data  were 
submitted  pursuant  to  a  final  test  rule 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director.  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
E-543B.  401  M  St.,  SW.,  Washington,  DC 
20460,  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
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section  4(a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submissions 

Test  data  for  dibenzo-p-dioxins/ 
dibenzofurans  were  submitted  by  Ethyl 
Corporation,  and  Great  Lakes  Chemical 
Corporation  pursuant  to  a  final  test  rule 
at  40  CFR  part  766.  They  were  received 
by  EPA  on  May  22  and  26. 1992.  The 
submissions  describe  the  chemical 
analyses  of  tetrabromobisphenol  A. 
2.4,6-tribromophenol. 
decabromodiphenyloxide.  and 
octabromodiphenyloxide  for  dibenzo-p- 
dioxins/dibenzofurans.  These  chemical 
analyses  are  required  by  this  test  rule. 

EPA  has  initialed  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  or  the  acceptance  of 
the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44586).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office.  Rm.  NE-G004.  401  M  St..  SW.. 
Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

Dated:  June  15, 1992. 

Charles  M.  Auer. 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-14745  Filed  6-22-92;  8:45  am] 

BILLING  CODE  6560-SO-F 


[OPPTS-59942;  FRL  4075-4] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY^^ection  5(a)(l]  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984.  (49  FR  46066)  (40 


CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  4  such  PMN(8)  and  provides  a 
summary  of  each. 

DATES:  Close  of  review  periods: 

Y  92-144,     June  24. 1992. 

Y  92-145.     June  29, 1992. 

Y  92-146.  92-147.     June  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW.,  Washington,  DC. 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

V  •2-144^ 

Manufacturer.  Mace  Adhesive  and 
Coatings  Co.,  Inc. 

Chemical.  (G)  Poly(oxy(methyl-l,2- 
ethsanediyl)ox-hydro  with  hydroxy-, 
polymer  with  diaminoalkane, 
diisocyanatoalkane,  2-oxopane  polymer 
with2-ethyl-2-(hydroxymethyl)-l,3- 
propanedkol,  and  polysubstituted 
alkanediol,  compared  with  N,N- 
diethanamine. 

Use/Production.  (S)  Polymeric  binder 
for  industrial  coatings.  Prod,  range: 
3,500-6,000  kg/yr. 

Y 92-145 

Manufacturer.  Elf  Atochem  North 
America. 

Chemical.  (S)  Aqueous  ammonia. 

Use/Production.  (S)  Pigment 
dispersing  aid.  Prod,  range:  Confidential. 

Y •2-146 

Importer  Confidential. 

Chemical.  (G)  Polymeric  modified 
rosin  ester. 

Use/Import.  (G)  Open,  nondispersive. 
Jmport  range:  Confidential. 

Y  92-147 

Importer.  Confidential. 
Chemical.  (G)  Acrylic  copolymer. 
Use/Import.  (G)  Adhesive.  Import 
range:  Confidential. 


Dated:  )une  17, 1992. 

Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  92-14746  Filed  6-22-92;  8:45  am) 

BILLING  CODE  6S60-S0-F 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Reports  Under  ttie  Americans  with 
Disabilities  Act 

AGENCY:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Cancellation  of  proposed  pilot 
survey. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  is  cancelling  its  plan  to 
conduct  a  pilot  survey  of  the  disability 
status  of  all  employees  working  at  a 
number  of  private  establishments, 
randomly  selected  from  the  files  of  the 
Employer  Information  Report  (EEO-1) 
survey.  The  Commission  is  taking  this 
action  in  light  of  its  budget  conditions 
and  in  light  of  the  Commission's 
examination  of  its  regulations  as  a  result 
of  the  President's  moratorium  on  the 
increase  in  existing  reporting  burden 
and  costs.    ' 

In  response  to  a  request  for  public 
comments  concerning  the  pilot  survey, 
published  at  56  FR  66445  (December  23, 
1991),  the  Commission  received 
numerous,  valuable  comments  from  the 
public.  After  publication  of  the  notice, 
the  President  announced  a 
comprehensive  review  of  all  federal 
regulations  and  programs  that  impose  a 
substantial  cost  on  the  economy.  As 
directed  by  the  President,  the 
Commission  worked  with  the  Council  on 
Competitiveness  to  identify  those 
existing  and  proposed  regulations  and 
programs  that  imposed  a  substantial 
cost  on  the  economy.  In  a  notice 
published  at  57  FR  11455  (April  3, 1992), 
the  Commission  sought  public  comment 
on  which  regulatory  initiatives  impose 
substantial  costs  on  the  economy.  A 
numb*  of  comments  were  received, 
some  of  which  identified  the  proposed 
pilot  survey  under  the  Americans  with 
Disabilities  Act  as  an  initiative  that 
would  impose  such  a  burden.  In  light  of 
the  Commission's  evaluation  of  these 
comments  and  in  response  to  the 
President's  goal  to  reduce  regulatory 
burdens,  the  Conunission  has  decided  to 
cancel  the  proposed  pilot  survey  of  the 
disability  status  of  all  employees 
working  at  a  number  of  private 
establishments. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere,  Director,  Program 
Research  and  Survey  Division  at  (202) 
663-4958  (voice)  or  (202)  708-9300 
(TDD),  Equal  Employment  Opportunity 
Commission.  1801  L  Street  NW., 
Washington,  DC  20507. 

For  the  Commission. 
Evan ).  Kemp,  ]t.. 
Chairman. 
(FR  Doc.  92-14756  Filed  6-22-92;  8:45  am] 

BILUNG  CODE  6750-01-M 


FARM  CREDIT  ADMINISTRATION 

Final  Order  Barring  Claims, 
Discharging  and  Releasing  the  Farm 
Credit  Bank  of  Omaha  as  Receiver  and 
Cancelling  Articles  of  Incorporation  of 
O'Neill  Production  Credit  Association 

agency:  Farm  Credit  Administration, 
action:  Notice. 


On  June  11. 1992,  the  Chairman  of  the 
Farm  Credit  Administration  Board 
executed  a  Final  Order  barring  claims 
against  the  Farm  Credit  Bank  of  Omaha 
.  (FCB)  as  successor  to  the  Federal 
Intermediate  Credit  Bank  of  Omaha, 
arising  out  of  the  liquidation  of  the 
O'Neill  Production  Credit  Association; 
discharging  the  FCB  as  receiver,  and 
cancelling  the  Articles  of  Incorporation 
of  the  O'Neill  Production  Credit 
Association.  The  text  of  the  Final  Order 
is  set  forth  below: 

Fmal  Order  Barring  Claims,  Discharging 
and  Releasing  the  Farm  Credit  Bank  of 
Omaha  as  Receiver  and  Cancelling 
Articles  of  Incorporation  of  O'Neill 
Production  Credit  Association 

Whereas,  the  Board  of  Directors  of  the 
O'Neill  Production  Credit  Association 
(O'Neill  PCA)  adopted  a  resolution 
placing  the  PCA  in  voluntary  liquidation 
and  a  Liquidation  Plan  (Plan)  outlining 
the  manner  in  which  the  liquidation  was 
to  proceed,  which  were  approved  by  the 
Farm  Credit  Administration  on 
November  9. 1984; 

Whereas,  pursuant  to  the  Plan.  Dan 
Williams  and  Associates  was  appointed 
Liquidating  Agent  by  the  Federal 
Intermediate  Credit  Bank  of  Omaha 
(FICB).  predecessor  to  the  Farm  Credit 
Bank  of  Omaha,  on  November  9. 1984; 
Emerald  Leasing  Corporation  was 
appointed  successor  Liquidating  Agent 
with  James  C.  Larson  as  Liquidating 
Manager  on  July  31, 1986; 

Whereas,  on  June  28, 1988,  the  Farm 
Credit  Bank  of  Omaha  purchased 
substantially  all  remaining  assets  of  the 
O'Neill  PCA  and  assumed  substantially 
all  remaining  liabilities; 


Whereas  all  assets  of  the  O'Neill  PCA 
have  been  disposed  of  in  accordance 
with  the  Plan; 

Whereas,  in  accordance  with  the  Plan, 
all  claims  filed  by  creditors  and  holders 
of  equities  have  been  paid  or  provided 
for,  including,  without  limitation,  certain 
administrative  expenses  that  the  Farm 
Credit  Bank  of  Omaha  has  paid;  and 

Whereas,  the  O'Neill  PCA  has  been 
audited  and  examined; 

Now.  Therefore,  it  is  Hereby  Ordered 
That: 

1.  All  claims  of  creditors, 
stockholders,  and  holders  of 
participation  certificates  and  other  , 
equities,  and  of  any  other  persons  and/ 
or  entities,  against  the  O'Neill 
Production  Credit  Association,  or,  to  the 
extent  arising  out  of  the  actions  of  the 
Federal  Intermediate  Credit  Bank  of 
Omaha  or  its  successor,  the  Farm  Credit 
Bank  of  Omaha,  in  carrying  out  the 
liquidation  of  the  O'Neill  Production 
Credit  Association,  as  approved  by  the 
Farm  Credit  Administration  on 
November  9. 1984,  against  the  Federal 
Intermediate  Credit  Bank  of  Omaha,  the 
Farm  Credit  Bank  of  Omaha,  and  the 
Liquidating  Agents,  are  hereby  forever 
discharged,  and  the  commencement  of 
any  action,  the  employment  of  any 
process,  or  any  other  act  to  collect, 
recover,  or  offset  any  such  claims  are 
hereby  forever  barred. 

2.  The  accounts  of  the  O'Neill 
Production  Credit  Association  for  the 
period  November  9, 1984,  through  the 
date  of  this  Order  are  hereby  approved. 

3.  The  Farm  Credit  Bank  of  Omaha  is 
hereby  finally  discharged  and  released 
from  all  responsibility  of  liability  to  the 
Farm  Credit  Administration  or  any  other 
person  or  entity  arising  out  of,  related 
to.  or  in  any  manner  connected  with  the 
administration  and  liquidation  of  the 
O'Neill  Production  Credit  Association 
during  the  period  November  9, 1984, 
through  the  date  of  this  Order.  The 
discharge  and  release  of  the  Liquidating 
Agents  by  the  Farm  Credit  Bank  of 
Omaha  are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the 
O'Neill  Production  Credit  Association 
are  hereby  cancelled. 

Signed:  June  11. 1992.  '•  • 

By  Harold  B.  Steele, 
Chairman.  Farm  Credit  Administration 
Board. 

Dated:  June  17. 1992. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  92-14712  Filed  6-22-92;  8:45  am] 

BILLING  COOC  670S-O1-M 


Final  Order  Barring  Claims, 
Discharging  and  Releasing  the  Farm 
Credit  Bank  of  Omaha  as  Recehrer  and 
Cancelling  Articles  of  Incorporation  of 
Valentine  Production  Credit 
Association 

agency:  Farm  Credit  Administration, 
action:  Notice. 

On  June  11, 1992,  the  Chairman  of  the 
Farm  Credit  Administration  Board 
executed  a  Final  Order  barring  claims 
against  the  Farm  Credit  Bank  of  Omaha 
(FCB)  as  successor  to  the  Federal 
Intermediate  Credit  Bank  of  Spokane, 
arising  out  of  the  liquidation  of  the 
Valentine  Production  Credit 
Association;  discharging  the  FCB  as 
receiver  and  cancelling  the  Articles  of 
Incorporation  of  the  Valentine 
Production  Credit  Association.  The  text 
of  the  Final  Order  is  set  forth  below: 

Fmal  Order  Barring  Claims,  Discharging 
and  Releasing  the  Farm  Credit  Bank  of 
Omaha  as  Receiver  and  Cancelling 
Articles  of  Incorporation  of  Valentine 
Production  Credit  Association 

Whereas,  the  Board  of  Directors  of  the 
Valentine  Production  Credit  Association 
(Valentine  PCA)  adopted  a  resolution 
placing  the  PCA  in  voluntary  liquidation 
and  a  Liquidation  Plan  (Plan)  outlining 
the  manner  in  which  the  liquidation  was 
to  proceed,  which  were  approved  by  the 
Farm  Credit  Administration  on 
November  9, 1984; 

Whereas,  pursuant  to  the  Plan.  Dan 
Williams  and  Associates  was  appointed 
Liquidating  Agent  by  the  Federal 
Intermediate  Credit  Bank  of  Omaha 
(FICB),  predecessor  to  the  Farm  Credit 
Bank  of  Omaha,  on  November  9, 1984; 
Emerald  Leasing  Corporation  was 
appointed  successor  Liquidating  Agent 
with  James  C.  Larson  as  Liquidating 
Manager  on  July  31, 1986; 

Whereas,  on  June  28, 1988,  the  Farm 
Credit  Bank  of  Omaha  purchased 
substantially  all  remaining  assets  of  the 
Valentine  PCA  and  assumed 
substantially  all  remaining  liabilities; 

Whereas,  all  assets  of  the  Valentine 
PCA  have  been  disposed  of  in 
accordance  with  the  Plan; 

Whereas,  in  accordance  with  the  Plan, 
all  claims  filed  by  creditors  and  holders 
of  equities  have  been  paid  or  provided 
for,  including,  without  limitation,  certain 
administrative  expenses  that  the  Farm 
Credit  Bank  of  Omaha  has  paid;  and 

Whereas,  the  Valentine  PCA  has  been 
audited  and  examined; 

Now,  therefore,  It  is  hereby  ordered 
That: 

1.  All  claims  of  creditors, 
stockholders,  and  holders  of 
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participation  certificates  and  other 
equities,  and  of  any  other  persons  and/ 
or  entities,  against  the  Valentine 
Production  Credit  Association,  or,  to  the 
extent  arising  out  of  the  actions  of  the 
Federal  Intermediate  Credit  Bank  of 
Omaha  or  its  successor,  the  Farm  Credit 
Bank  of  Omaha,  in  carrying  out  the 
liquidation  of  the  Valentine  Production 
Credit  Association,  as  approved  by  the 
Farm  Credit  Administration  on 
November  9, 1984,  against  the  Federal 
Intermediate  Credit  Bank  of  Omaha,  the 
Farm  Credit  Bank  of  Omaha,  and  the 
Liquidating  Agents,  are  hereby  forever 
discharged,  and  the  commencement  of 
any  action,  the  employment  of  any 
process,  or  any  other  act  to  collect, 
recover,  or  offset  any  such  claims  are 
hereby  forever  barred. 

2.  The  accounts  of  the  Valentine 
Production  Credit  Association  for  the 
period  November  9, 1984,  through  the 
date  of  this  Order  are  hereby  approved. 

3.  The  Farm  Credit  Bank  of  Omaha  is 
hereby  finally  discharged  and  released 
from  all  responsibility  or  liability  to  the 
Farm  Credit  Administration  or  any  other 
person  or  entity  arising  out  of.  related 
to,  or  in  any  manner  connected  with  the 
administration  and  liquidation  of  the 
Valentine  Production  Credit  Association 
during  the  period  November  9, 1984, 
through  the  date  of  this  Order.  The 
discharge  and  release  of  the  Liquidating 
Agents  by  the  Farm  Credit  Bank  of 
Omaha  are  hereby  approved. 

4.  The  Articles  of  Incorporation  of  the 
Valentine  Production  Credit  Association 
are  hereby  cancelled. 

Signed:  June  11, 1992. 
Harold  B.  Steele, 

Chairman.  Farm  Credit  Administration 
Board. 

Dated:  Junei  17, 1992. 
Curtis  M .  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[PR  Doc.  92-l4713  Filed  6-22-92:  8:45  am] 

BILLING  CODE  6^05-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  Council  Meeting 
action:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  third 
meeting  of  the  Network  Reliability 
Council  ("Council"),  which  will  be  held 
at  the  Federal  Communications 
Commission  in  Washington,  DC. 

DATES:  luly  8. 1992  at  2  p.m. 


ADDRESSES:  Federal  Communications 
Commission,  room  856, 1919  M  Street, 
NW.,  Washington,  DC  20554. 

SUPPLEMENTARY  INFORMATION:  The 

Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic  and  consumer  organizations 
to  explore  and  recommend  measures 
that  would  enhance  network  reliabihty. 

The  agenda  for  the  third  meeting  is  as 
follows.  The  meeting  will  begin  with 
introductory  comments  by  Chairman 
Henson.  There  will  be  a  report  on  the 
working  groups  formed  by  the  Steering 
Team  since  the  last  meeting,  with 
emphasis  on  the  Signaling  Working 
Group  and  the  Fiber  Working  Group, 
followed  by  Council  discussion  of  the 
Steering  Team  and  working  group 
activities.  The  Threshold  Reporting 
Group  will  present  its  recommendations 
for  further  refmements  of  the  outage 
reporting  criteria,  followed  by  Council 
discussion  of  those  recommendations.  A 
proposal  for  the  formation  of  a  Joint 
Planning  Group  will  be  presented, 
followed  by  Council  discussion.  The 
Council  may  then  address  other  issues. 
After  determining  the  next  meeting  date, 
the  Council  will  adjourn. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  James  Keegan,  the 
Council's  designated  Federal  Officer, 
before  the  meeting. 

For  additional  information,  contact 
James  Keegan,  designated  Federal 
Officer  of  the  Network  Reliability 
Council  and  Chief,  Domestic  Facilities 
Division,  Federal  Communications 
Commission  at  (202)  634-1860. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-14715  Filed  6-22-92:  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for 
the  Emergency  Management  Institute 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2.  FEMA 
announces  the  following  committee 
meeting: 

name:  Board  of  Visitors  for  the 
Emergency  Management  Institute. 
DATES  OF  meeting:  July  22-24, 1992. 
PUiCE:  Federal  Emergency  Management 
Agency,  National  Emergency  Training 
Center,  Emergency  Management 
Institute,  Conference  Room,  Building  N, 
Emmitsburg,  MD  21727. 

time:  July  22, 1992,  8:30  a.m.-5  p.m.;  July 
23. 1992,  8:30  a.m.-5  p.m.;  July  24, 1992. 
8:30a.m.-12noon. 

PROPOSED  agenda:  July  22:  annual  joint 
session  with  the  National  Fire  Academy 
Board  of  Visitors  and  FEMA's  response 
to  the  Board's  1991  Annual  Report. 

July  23:  status  briefings  on  EMI's 
programs  and  refinement  of  the  Board's 
1992  workplan. 

July  24:  assignments  to  address 
Board's  1992  workplan. 
supplementary  information:  The 
meeting  will  be  open  to  the  public  with 
approximately  5  seats  available  on  a 
first-come,  first-served  basis.  Members 
of  the  general  public  who  plan  to  attend 
the  meeting  should  contact  the  Office  of 
the  Superintendent,  Emergency 
Management  Institute.  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727. 
(301)  447-1251,  on  or  before  July  13, 1992. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Superintendent,  Emergency 
Management  Institute.  Federal 
Emergency  Management  Agency. 
Building  N.  National  Emergency 
Training  Center,  Emmitsburg,  MD  21727. 
Copies  of  the  minutes  will  be  available 
upon  request  30  days  after  the  meeting. 

Dated:  June  16, 1992. 
Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support. 

jFR  Doc.  92-14721  Filed  6-22-92:  8:45  amj 

BILUNG  COOE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed;  City  of 
Long  Beach  and  Crescent  Terminals, 
Inc.,  Preferential  Assignment 
Agreement;  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
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Maritime  Commission.  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-003877-003. 
Title:  City  of  Long  Beach  and  Crescent 
Terminals.  Inc..  Preferential  Assignment 
Agreement. 
Parties: 

The  City  of  Long  Beach. 
Crescent  Terminals.  Inc. 
Synopsis:  The  Agreement  reduces  the 
term  period  of  the  Agreement,  from  June 
30.2005  to  June  30.  2000. 
Agreement  No.:  224-200671. 
Title:  Port  of  Seattle/Distribution  and 
Auto  Service.  Inc.  Terminal  Agreement. 
Parties: 
Port  of  Seattle. 

Distribution  and  Auto  Service.  Inc. 
Synopsis:  The  Agreement  provides  for 
the  lease  of  port  facilities  for  a  term  of 
15  years  plus  a  5-year  renewal  option. 
Agreement  No.:  224-200672. 
Title:  Tampa  Port  Authority/Tampa 
Bay  International.  Terminals  Terminal 
Agreement. 
Parties: 

Tampa  Port  Authority  ("Port"). 
Tampa  Bay  International  Terminals. 

Inc.  ("TBIT'). 
Synopsis:  The  Agreement  provides  for 
the  Port  to  assess  TBIT  an  incentive 
wharfage  rate  of  115  cents  per^t  ton  on 
chipboard  moving  through  the  facilities 
of  the  Port  of  Tampa.  This  rate  incentive 
is  based  on  a  minimum  annual  volume 
of  1.500  net  tons.  The  Agreement  is 
effective  through  June  9. 1993.  and  may 
be  extended  for  an  additional  one-year 
period. 
Agreement  No.:  224-200673. 
Title:  Tampa  Port  Authority/ 
Stephenson  International.  Shipping  Inc. 
Terminal  Agreement. 
Parties: 

Tampa  Port  Authority  ("Port"). 
Stephenson  International  Shipping 

Inc.  ("Stephenson"). 
Synopsis:  The  Agreement  provides  for 
the  Port  to  lease  approximately  one  half 
acre  of  land  and  a  building  to 
Stephenson  on  a  month-to-month  basis 
with  guaranteed  occupancy  through 
December  14. 1992. 
Agreement  No.:  203-011378. 


Title:  United  States/Middle  East 
Independent  Carrier  Discussion 
Agreement. 

Parties: 

Croatia  Line, 

DSR-Senator  Linie  GmbH  &  Co.  KG. 

Lykes  Bros.  Steamship  Co..  Inc. 

Synopsis:  The  proposed  Agreement 
would  authorize  any  two  or  more  parties 
to  meet,  discuss,  exchange  information 
and  agree  on  rates,  charges,  practices 
and  rules  and  regulations  in  the  trade 
from  United  States  ports  and  points 
(excluding  ports  in  Alaska  and  Hawaii) 
to  ports  and  points  in  the  Red  Sea  and 
Arabian  Gulf.  The  parties  have  no 
obligation  under  this  Agreement,  other 
than  voluntary,  to  adhere  to  any 
consensus  or  agreement  reached.  The 
parties  have  requested  a  shortened 
review  period. 

Agreement  No.:  217-011379. 
Title:  Ivaran/TSL  Space  Charter 
Agreement. 
Parties: 

A/S  Ivarans  Rederi  ("Ivarans"), 
Transroll/Sea-Land  Joint  Service 
CTSL"). 

Synopsis:  The  proposed  Agreement 
would  permit  TSL  to  charter  space  from 
Ivarans  in  the  trade  between  points  and 
ports  in  the  United  States  and  points 
andports  in  Argentina  and  Brazil.  The 
parties  have  requested  a  shortened 
review  period. 

Dated:  June  17. 1992. 

By  Order  of  the  Federal  Maritime 
Commission.  -» 

Ronald  D.  Murphy. 

Assistant  Secretary. 

[PR  Doc.  92-14673  Filed  6-22-92;  8:45  am) 

BILLING  COOE  S730-01-M 


Deled:  June  17. 1992. 
loMpli  C.  Polking, 

Secretory. 

(FR  Doc.  92-14765  Filed  6-22-fe:  8:45  am| 

BILUNG  COOE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended;  Travel  Dynamics.  Inc., 
Aurora  Cruises,  Inc.,  New  Frontier 
Cruises  Ltd.  and  Trave  Cruise  I.  Inc..  132 
East  70th  Street.  New  York.  NY  10021. 
Vessel;  Aurora  I. 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

June  16, 1992 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection  by  the  Board  of  Governors  o 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per] 
CFR  §  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public) 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer— Frederick  J.  Schroeder— 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC 
20551  (202.^52-3829) 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3208.  Washington.  DC 
20503  (202-395-7340). 
Final  approval  under  OMB  delegated 
authority  of  the  extension  without 
revision  of  the  following  report: 
1.  Report  title:  Statement  of  Purpose  for 
an  Extension  of  Credit  by  a  Creditor. 
Agency  form  number:  FR  T-4.  i 

OMB  Docket  number:  7100-0019. 
Frequency:  As  needed. 
Reporters:  Individuals,  brokers  and  , 

dealers. 
Annual  reporting  hours:  117. 
Estimated  average  hours  per  response: 

10  minutes. 
Number  of  respondents:  700. 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  required  by 
law  [15  U.S.C.  78g  and  78w;  12  CFR 
220). 
Abstract:  Federal  Reserve  Regulation  T 
requires  that  a  written  report  be 
completed  whenever  a  broker-dealer 
makes  a  loan  in  excess  of  the  current 
margin  requirement,  without 
collateral,  or  on  any  collateral  other 
than  securities,  and  where  the  credit 
is  not  for  the  purpose  of  purchasing  or 
carrying  securities.  The  report 
provides  a  record  of  the  amount  of 
"nonpurpose"  credit  being  extended, 
the  purpose  for  which  the  money  is  to 
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be  used,  a^d  a  listing  and  valuation  of 
collateral  | 

Board  of  Governors  of  the  Federal  Resen-e 
System,  June  16. 1992 
William  W.  WUes.  't 

Secretary  of  the  Board. 
[FR  Doc.  92-14706  Filed  6-22-92;  8:45  am) 

BILLING  COD£  6210-01-M 


Central  Arkansas  Bancshares,  Inc.; 
Notice  of  Application  to  Engage 
de  novo  In  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherw^ise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  17, 1992. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Central  Arkansas  Bancshares,  Inc., 
Arkadelphia,  Arkansas;  to  engage  de 
novo  through  its  subsidiary.  Central 


Arkansas  Appraisal  Company.  Malvern. 
Arkansas,  in  the  activity  of  appraisal  of 
residential  and  commercial  real 
property,  pursuant  to  §  225.25(b)(13]  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  17. 1992. 
Jennifer  ].  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-14706  Filed  6-22-92:  8:45  am) 

BILLING  COOE  6210-01-F 


First  Rnancial  Corporation,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  17. 
1992. 

A.  Federal  Reset  ve  Bank  of  Chicago 
(David  S.  Epstein,  yice  President)  230 
South  LaSalie  Street.  Chicago,  Illinois 
60690: 

1.  First  Financial  Corporation. 
Terre  Haute.  Indiana;  to  acquire  24.9 
percent  of  the  voting  shares  of  First 
Citizens  of  Paris,  liic,  Paris,  Illinois,  and 
thereby  indirectly  acquire  The  Citizens 
National  Bank  of  Paris,  Paris.  Illinois. 

2.  Pyramid  Bancorp.  Inc..  Grafton, 
Wisconsin;  to  become  a  bank  holding 
company~by  acquiring  up  to  100  percent 
of  the  voting  shares  of  Grafton  State   / 
Bank,  Grafton.  Wisconsin. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Security  Shares,  Inc.,  Abilene, 
Texas;  to  acquire  100  percent  of  the 


voting  shares  of  Farmers  &  Merchants 
National  Bank  of  Merkel,  Merkel,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  17, 1992. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-14707  Filed  6-22-92;  8:45  am) 

BILUNG  COOE  SZtO-OI-F 


FEDERAL  TRADE  COMMISSION 
(DkLC-33841 

Exhart  Environmental  Systems,  inc^ 
et  al.;  Prohibited  Trade  Practice,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California-based  company  and  its 
owners  from  representing  that  their 
electronic  devices  can  eliminate,  reduce 
the  number  of,  or  prevent  the  reentry  of 
rodents  unless  they  can  substantiate 
such  representations,  and  also  prohibits 
them  from  stating  that  the  devices  are 
EPA-approved  or  waterproof,  if  that  is 
not  the  case.  In  addition,  the  agreement 
requires  the  respondents  to  send  a  letter 
to  all  catalogue  companies  with  which 
they  have  done  business  since  January 
1. 1990,  informing  them  of  the 
requirements  of  the  order. 
DATES:  Complaint  and  Order  issued  June 
2,1992.' 
FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Harrington  or  David  Torok.  FTC/ 
H-238,  Washington.  DC  20580.  (202)  326- 
3127  or  326-3075. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  March  25, 1992,  there  was 
published  in  the  Federal  Register,  57  FR 
10357,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Exhart 
Environmental  systems.  Inc..  et  al.,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 


'  Copies  of  (he  complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6lh  Street  A  Pennsylvania 
Avenue  NW..  Washington.  DC  2r>sao. 
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order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  33  Stat.  721. 15  U.S.C.  46.  Interprets  or 

applies  sec.  5.  38  Stat.  719,  as  amended;  15 

use.  45) 

Donald  S.  Clark. 

Secretary. 

|FR  Doc.  92-14762  Filed  6-22-92:  8:45  am] 

BILLING  CODE  67SO-01-M 


[File  No.  892  3115] 

Patricia  Wexler,  M.D.;  Proposed 
Consent  Agreement  Witti  Analysis  to 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  York  doctor 
from  misrepresenting  the  efficacy  of 
Omexin,  a  hair  loss  treatment,  or  any 
similar  treatment  concerning  the 
curtailment  of  hair  loss  or  the  promotion 
of  hair  growth,  and  from  making  certain 
representations  unless  she  possesses 
competent  and  reliable  scientific 
evidence  to  substantiate  such 
representations.  The  respondent  would 
also  be  prohibited  from  disseminating  or 
assisting  with  the  dissemination  of  a 
program-length  advertisement  regarding 
baldness. 

DATES:  Comments  must  be  received  on 
or  before  August  24, 1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Fair,  FTC/S-4002,  Washington, 
DC  20580,  (202)  326-3081:  or  Michael 
Bloom,  New  York  Regional  Office, 
Federal  Trade  Commission,  150  William 
Street,  suite  1300.  New  York.  NY  10038. 
(212)  264-1207. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 


be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  16  CFR  4.9(b)(6)(ii). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Patricia 
Wexler,  M.D.,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  and 
it  now  appearing  that  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  certain  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Patricia  Wexler,  M.D..  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Patricia 
Wexler,  M.D.  ("Wexler")  is  or  was  at 
relevant  times  herein  a  medical  doctor 
licensed  to  practice  by  the  State  of  New 
York,  with  a  specialty  in  dermatology. 
Dr.  Wexler's  business  address  is  568 
Broadway,  New  York,  New  York,  10012. 
After  January  1. 1992,  Dr.  Wexler 
expects  her  new  business  address  to  be 
461  Park  Avenue  South.  New  York.  New 
York,  10016. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  Complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claims  under  the  Equal 
Access  to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  the  complaint  contemplated  thereby, 
will  be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 


that  the  law  has  been  violated  as 
alleged  in  the  attached  draft  complaint, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance  to 
the  draft  of  complaint  here  attached  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  attorney,  Mary 
D.  Dorman,  Esq..  568  Broadway.  New 
York,  New  York  10012.  shall  constitute 
service.  Proposed  respondent  waives 
any  right  she  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaintand  order 
contemplated  hereby.  She  understands 
that  once  the  order  has  been  issued,  she 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  she  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  she 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


Order 


It  is  ordered  that  respondent  Patricia 
Wexler.  M.D..  and  respondent's  agents, 
representatives  andemployees.  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  endorsing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  product  or  service  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
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desist  from  selling,  broadcasting  or 
otherwise  disseminating,  or  assisting 
others  to  sell,  broadcast  or  otherwise 
disseminate,  in  part  or  in  whole,  the 
program-length  television  advertisement 
for  Omexin  described  and  identified  in 
the  Complaint  as  "Can  You  Beat 
Baldness?"  i 

It  is  further  ordered  that  respondent 
Patricia  Wexler,  M.D.,  and  respondent's 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  do  forthwith  cease  and 
desist  from: 

A.  Representing,  directly  or  by 
implication,  in  connection  writh  the 
endorsing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  Omexin  or  any 
other  substantially  similar  hair  loss 
treatment  product  or  service,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  that: 

1.  Such  product  or  service  contains  an 
ingredient  that  can  or  will  curtail  hair 
loss; 

2.  Such  product  or  service  contains  an 
ingredient  that  can  or  will  promote  the 
growth  of  new,  pigmented  terminal  hair 
where  hair  has  already  been  lost; 

3.  Such  product  or  service  contains  an 
ingredient  that  has  been  scientifically 
proven  to  curtail  hair  loss; 

4.  Such  product  or  service  contains  an 
ingredient  that  has  been  scientifically 
proven  to  promote  the  growth  of  new. 
pigmented  terminal  hair  where  hair  has 
already  been  lost; 

5.  Such  product  or  service  can  or  will 
prevent,  cure,  relieve,  reduce,  or  reverse 
hair  loss; 

6.  Such  product  or  service  is  an 
effective  remedy  for  hair  loss  in  a  large 
majority  of  cases;  or 

7.  Any  test  or  study  establishes  that 
such  product  prevents,  cures,  relieves, 
reduces,  or  reverses  hair  loss. 

For  purposes  of  this  Order  a 
"sub^antially  similar  hair  loss 
treatment  product  or  service"  shall  be 
defined  as  any  product  or  service  that  is 
advertised  or  intended  for  sale  over-the- 
counter  to  treat,  cure  or  curtail  hair  loss 
and  which  contains  omentum  or  any 
extract  thereof. 

B.  Representing,  directly  or  by 
implication,  in  connection  with  the 
endorsing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  other  product 
or  service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  that: 


1.  The  use  of  the  product  or  service 
can  or  wnll  prevent,  cure,  relieve,  reduce, 
or  reverse  loss  of  hair; 

2.  The  use  of  the  product  or  service 
can  or  will  promote  the  growth  of  new 
hair  where  hair  has  already  been  lost; 

3.  The  product  or  service  is  an 
effective  remedy  for  hair  loss  in  a 
substantial  number  or  cases;  or 

4.  Any  test  or  study  establishes  that 
the  product  or  service  prevents,  cures, 
relieves,  reduces,  or  reverses  hair  loss, 
unless  the  representation  is  true  and,  at 
the  time  of  making  the  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  For  the  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  that  has  been  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accurate 
and  reliable  results.  Provided  that,  for 
any  representation  made  by  respondent 
as  an  expert  endorser,  respondent  must 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence,  and  an 
actual  exercise  of  respondent's 
represented  expertise,  in  the  form  of  an 
examination  or  testing  of  the  products  or 
services  at  least  as  extensive  as  an 
expert  in  that  field  would  normally 
conduct  in  order  to  support  the 
conclusions  presented  in  the 
representation. 

Ill 

It  is  further  ordered  ThaX  respondent 
Patricia  Wexler,  M.D.,  and  respondent's 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
endorsing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

IV 

It  is  further  ordered  That  respondent 
Patricia  Wexler,  M.D.,  and  respondent's 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
endorsing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  food,  drug. 


device,  or  cosmetic,  as  those  terms  are 
defined  in  section  IS  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  55,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  making  any  representation, 
directly  or  by  implication,  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  such  product  unless  at  the  time  of 
making  the  representation  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation. 
Provided  that,  for  any  representation 
made  by  respondent  as  an  expert 
endorser,  respondent  must  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence,  and  an  actual 
exercise  of  respondent's  represented 
expertise,  in  the  form  of  an  examination 
or  testing  of  the  products  or  services  at 
least  as  extensive  as  an  expert  in  that 
field  would  normally  conduct  in  order  to 
support  the  conclusions  presented  in  the 
representation. 


//  is  further  ordered  That  respondent 
Patricia  Wexler,  M.D.,  shall,  for  three  (3) 
years  after  the  date  of  the  last 
dissemination  of  any  representation 
covered  by  this  Order,  maintain  and 
upon  request  make  available  to  the 
Federal  Trade  Commission  or  its  staff 
for  inspection  and  copying: 

A.  All  materials  that  were  relied  upon 
by  respondent  to  substantiate  any  such 
representation; 

B.  All  test  reports,  studies,  or  other 
materials  in  her  possession  or  control 
that  contradict,  qualify,  or  call  into 
question  such  representation. 

VI 

It  is  further  ordered  Thai  Patricia 
Wexler,  M.D.,  shall,  for  a  period  of  six 
(6)  years  from  the  date  of  service  of  this 
Order,  promptly  notify  the  Commission 
of  the  discontinuance  of  her  present 
business  or  employment  and  of  her 
affiliation  with  a  new  business  or 
employment  whose  activities  include,  or 
in  which  her  own  duties  and 
responsibilities  involve,  the  advertising, 
endorsing,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  food,  drug, 
device,  or  cosmetic,  as  those  terms  are 
defined  in  section  15  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  55.  For 
each  such  new  affiliation,  the  notice 
shall  include  the  name  and  address  of 
the  new  business  or  employment,  a 
statement  of  the  nature  of  the  new 
business  or  employment,  and  a 
description  of  respondent's  duties  and 
responsibilities  in  connection  with  the 
new  business  or  employment. 
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VII 

It  is  further  ordered  That  Patricia 
Wexler,  M.D.,  shall,  within  sixty  (60) 
days  after  service  of  this  Order,  and  at 
such  other  times  as  the  Federal  Trade 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  she  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Patricia  Wexler.  M.D. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  ri-ception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  the  Omexin 
System  for  Hair  ("Omexin"),  a  purported 
treatment  for  hair  loss  as  depicted  on 
the  program-length  advertisement 
entitled  "Can  You  Beat  Baldness?"  In 
the  advertisement,  respondent  Wexler 
assisted  in  the  promotion  of  Omexin  by 
providing  an  endorsement  of  the 
product.  Respondent  is  a  medical  doctor 
licensed  to  practice  in  the  State  of  New 
York,  with  a  specialty  in  dermatology. 

The  Commission's  proposed 
complaint  alleges  that  the  respondent  in 
giving  her  endorsement  falsely 
represented  that  Omexin  contains  an 
ingredient  that  has  been  scientifically 
proven  to  curtail  hair  loss  for  a  large 
majority  of  balding  men  and  women  and 
to  promote  the  growth  of  significant 
numbers  of  new  hairs,  and  that  she 
knew  or  should  have  known  that  the 
representations  were  false.  The 
proposed  complaint  also  charges  that 
respondent  falsely  represented  that  she 
relied  upon  a  reasonable  basis  in 
support  of  the  representations  made  in 
the  endorsement. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar  acts 
and  practices  in  the  future.  Part  I  of  the 
proposed  order  prohibits  respondent 
from  disseminatmg.  or  assisting  others 
to  disseminate,  the  program-length 
advertisement  entitled  "Can  You  Beat 
Baldness?" 

Part  II.A  of  the  proposed  order 
prohibits  respondent  from  representing 
that  Omexin  or  any  other  substantially 
similar  hair  loss  treatment  will  curtail 


Federal  Register  /  Vol.  57.  No.  121  /  Tuesday.  June  23.  1992  /  Notices 


hair  loss,  grow  new  hair,  or  is 
scientifically  proven.  Part  II.B  of  the 
proposed  order  prohibits  respondent 
from  making  any  representations  about 
the  efficacy  of  any  other  product  in 
curtailing  hair  loss  or  growing  new  hair, 
unless  the  representation  is  true  and 
respondent  possesses  and  relies  upon 
"competent  and  reliable  scientific 
evidence"  to  support  the  representation. 

Competent  and  reliable  scientific 

evidence  is  defined  in  the  proposed 

order  as  tests,  analyses,  research. 

studies,  or  other  evidence  that  has  been 

conducted  and  evaluated  in  an  objective 

manner  by  persons  qualified  to  do  so, 

using  procedures  generally  accepted  in 

the  profession  or  science  to  yield 

accurate  and  reliable  results.  For  any 

representation  made  by  respondent  as 

an  expert  endorser,  respondent  must 

possess  and  rely  upon  both  competent 

and  reliable  scientific  evidence  and  an 

actual  exercise  of  respondent's  expertise 

in  the  form  of  an  examination  or  testing 

of  the  product  at  least  as  extensive  as 

an  expert  in  that  field  would  normally 

conduct  in  order  to  support  the 

conclusions  presented  in  the 

representation. 

Part  III  of  the  proposed  order  prohibits 

respondent  from  misrepresenting  the 

existence,  contents,  validity,  results, 

conclusions,  or  interpretations  of  any 

test  or  study. 

Part  IV  of  the  proposed  order 

prohibits  respondent  from  making  any 

representation  about  the  performance. 

benefits,  efficacy,  or  safety  of  any  food. 

drug,  device  or  cosmetiounless  she 

possesses  and  relies  upon  competent 

and  reliable  scientific  evidence  in 

support  of  the  representation. 

The  proposed  order  also  requires 

respondent  to  maintain  materials  that 

support,  contradict,  qualify,  or  call  into 

question  any  representation  by 

respondent;  to  notify  for  a  six  year 

period  the  Commission  of  any  change  in 

her  business  or  employment  involving 

the  endorsement  or  sale  of  any  food. 

drug,  device,  or  cosmetic;  and  to  file 

compliance  reports  with  the 

Commission. 

The  purpose  of  this  analysis  is  to 

facilitate  public  comment  on  the 

proposed  order.  It  is  not  intended  to 

constitute  an  official  interpretation  of 

the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Clark, 

J- 

Secretary. 

|FR  Doc.  92-14763  Filed  6-23-92;  8:45  ami 

BILLING  CODC  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Agency  for  Health  Care  Policy  and 
Research 

Development  of  Clinical  Guidelines  for 
the  Treatment  of  Pressure  Ulcers  in 
Adults 

The  Agency  for  Health  Care  Policy 
and  Research  announces  that  it  is 
inviting  nominations  of  qualified 
individuals  to  serve  as  panel  members 
on  an  existing  panel  of  health  care 
experts  and  consumers  to  develop  a 
clinical  practice  guidelines  for  the 
treatment  of  pressure  ulcers  in  adults. 

Background  I  ^ 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  added  a 
new  title  IX  to  the  Public  Health  Service 
Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services  and 
access  to  such  services.  (See  42  U.S.C. 
299-299C-6  and  1320b-12.) 

As  part  of  its  legislative  mandate, 
AHCPR  is  arranging  for  the 
development,  periodic  review,  and 
updating  of  clinically  relevant  guidelines 
that  may  be  used  by  physicians,  other 
health  care  practitioners,  educators,  and 
consumers  to  assist  in  determining  how 
diseases,  disorders,  and  other  health 
conditions  can  most  effectively  and 
appropriately  be  prevented,  diagnosed, 
treated,  and  clinically  managed. 

Section  9p  of  the  Act  (42  U.S.C.  299b- 
1(b))  requires  that  the  guidelines  be: 

1.  Based  qfl  the  best  available  research 
and  professional  judgment; 

2.  Presented  in  formats  appropriate  for 
use  by  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers;  and 

3.  Presented  in  treatment-specific  or 
condition-specific  forms  appropriate 
for  use  in  clinical  practice, 
educational  programs,  and  reviewing 
quality  and  appropriateness  of 
medical  care. 

Section  913  of  the  Act  (42  U.S.C.  299b- 
2)  describes  two  mechanisms  through 
which  AHCPR  may  arrange  for 
development  of  guidelines:  1.  Panels  of 
qualified  health  care  experts  and 
consumers  may  be  convened;  and  2. 
contracts  may  be  awarded  to  public  and 
private  non-profit  organizations.  The 
AHCPR  has  elected  to  use  the  panel 
process  for  development  of  clinical 
practice  guidelines  for  the  treatment  of 
pressure  ulcers  in  adults.  ^ 
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Section  914  of  the  Act  (42  U.S.C.  299b- 
3(a)]  identifies  factors  to  be  considered 
in  establishing  priorities  for  guidelines, 
including  the  extent  to  which  the 
guidelines  would: 

1.  Improve  methods  of  prevention, 
diagnosis,  treatment,  and  clinical 
management,  and  thereby  benefit  a 
significant  number  of  individuals; 

2.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnosis  and 
providing  treatments;  and 

3.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health 
care  services  and  procedures. 
Also,  in  accordance  with  title  IX  of 

the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  development  of  guidelines. 

Panel  Nominations 

The  panel  that  will  develop  the 
guideline  for  the  treatment  of  pressure 
ulcers  in  adults  will  consist  of  a 
chairperson  and  nine  to  fifteen 
members.  The  panel  chairperson  is: 
Nancy  Bergstrom.  Ph.D.,  R.N.,  F.A.A.N.. 
Professor  of  Nursing.  College  of  Nursing, 
University  of  Nebraska  Medical  Center. 
To  assist  in  identifying  members  for  the 
panel,  AHCPR  is  requesting 
recommendations  from  a  broad  range  of 
interested  individuals  and 
organizations,  including  physicians 
representing  primary  care  and  relevant 
specialties,  nurses,  aUied  health  and 
other  health  care  practitioners,  health 
care  institutions,  and  consumers  with 
pertinent  experience  or  information.  The 
AHCPR  is  especially  interested  in 
receiving  nominations  of: 

(1)  Persons  with  experience  in 
developing  clinical  guidelines; 

(2)  persons  with  relevant  experience 
in  basic  and  clinical  research  in 
pressure  ulcer  treatment; 

(3)  persons  with  relevant  experience 
and  clinical  and  technical  skills  needed 
to  diagnose  and  treat  pressure  ulcers; 
and 

(4)  consumers  who  have  had  personal 
experience  with  pressure  ulcers,  either 
as  a  patioit  or  as  a  family  member  or 
friend  of  a  patient. 

This  notice  requests  nominations  of 
qualifled  individuals  to  serve  on  the 
panel  as  members.  Panel  members  will 
report  to  the  panel  chair.  The 
chairperson  provides  leadership 
regarding  methodology,  literature 
review,  panel  deliberations,  and 
formation  of  the  final  products. 
Nominations  for  the  panel  members 


should  take  into  consideration  the 
criteria  specified  below,  which  AHCPR 
will  use  in  making  panel  selections. 

•  Relevant  training  and  clinical 
experience; 

•  Demonstrated  interest  in  quaUty 
assurance  and  research  on  the  clinical 
condition(8]  under  consideration  and  the 
related  treatment  of  the  condition(8), 
including  publication  of  relevant  peer- 
reviewed  articles; 

•  Commitment  to  the  need  to  produce 
clinical  guidelines; 

•  Recognition  in  the  field  with  a 
record  of  leadership  in  relevant 
activities; 

•  Broad  public  health  view  of  the 
utility  of  particular  procedures(s]  or 
clinical  8ervices(s): 

•  Demonstrated  capacity  to  lead  a 
health  care  team  in  group 
decisionmaking  processes; 

•  Demonstrated  capacity  to  respond 
to  consumer  concerns; 

•  Prior  experience  in  developing 
guidelines  for  the  clinical  condition  in 
question;  and 

•  No  potential  conflict  of  interest  that 
would  impair  the  impartial  participation 
in  development  of  the  guidelines. 

Nominations  for  members  of  the  panel 
will  be  submitted  to  the  chairperson  for 
review  and  consideration.  The 
chairperson  will,  in  turn,  recommend 
proposed  panel  members  to  AHCPR. 
Appointments  of  the  panel  members  will 
be  made  by  AHCPR,  after  review  of 
proposed  members'  qualiHcations  and 
the  overall  composition  of  the  panel  to 
ensure  representation  of  a  range  of 
expertise  and  experience. 

Each  nomination  must  include  a  copy 
of  the  individual's  curriculum  vitae  or 
resume,  plus  a  statement  of  the  rationale 
for  the  specific  nomination.  To  be 
considered,  nominations  must  be 
received  by  July  3, 1992  at  the  following 
address:  Office  of  the  Forum  for  Quality 
and  Effectiveness  in,Health  Care,  Attn: 
Margaret  Coopey,  Agency  for  Health 
Care  Policy  and  Research,  2101  East 
Jefferson  Street  suite  401,  Rockville, 
Maryland  20852,  (Phone:  301-227-6671), 
(Fax:  301-227-8332). 

For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Fact  Sheet, 
"AHCPR-Commissioned  Clinical 
Practice  Guidelines,"  dated  January  1992 
and  the  Program  Note,  "Clinical 
Guideline  Development,"  dated  August 
1990.  these  documents  can  be  obtained 
from  the  AHCPR  Publications 
Clearinghouse,  P.O.  Box  8457.  Silver 
Spring.  MD  20907;  or  call  ToU-Free:  1- 
800-358-9295. 


Also,  information  can  be  obtained  by 
contacting  Kathleen  A.  McCormick, 
Ph.D.,  R.N.,  Director,  Office  of  the  Forum 
for  Quality  and  Effectiveness  in  Health 
Care,  Agency  for  Health  Care  Policy  and 
Research,  at  the  Rockville  addresses 
above. 

Dated:  )une  16. 1992.  '  . 

).  JaiTOtt  Clioton, 
Administrator. 

[FR  Doc.  92-14710  Filed  &-22-92;  8:45  am] 
8IUJNG  CODE  4160-MMa 


Agency  for  Health  Care  Policy  and 
Research 

Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix  2).  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  June  1992: 

Name:  Schizophrenia  PORT  (Patient 
Outcomes  Research  Teams)  Advisory 
Subcommittee. 

Dates  and  Times:  lune  29. 1992. 9:30  a.m. 

Place:  Crystal  City  Marriott.  1999  Jefferson 
Davis  Highway,  Salon  B..  Arlington,  Virginia 
22202. 

This  meeting  will  be  closed  to  the  public 

Purpose.  The  Subcommittee's  charge  is  to 
provide,  on  behalf  of  the  Health  Care  Policy 
and  Research  Contracts  Review  Committee, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR)  regarding 
the  scientific  and  technical  merit  of  contract 
proposals  submitted  in  response  to  a  specific 
Request  for  Proposals.  The  purpose  of  this 
contract  is  to:  Identify  practice  variations  in 
the  treatment  and  management  of 
schizophrenia  and  analyze  these  variations  in 
terms  of  relative  patient  outcomes,  resources, 
and  remaining  scientific  uncertainties; 
develop  clinical  recommendations  regarding 
appropriate  and  effective  treatment; 
disseminate  project  findings:  and  evaluate 
the  effectiveness  of  the  dissemination  in 
terms  of  measurable  change. 

Agendo:  The  session  of  this  Subcommittee 
will  be  devoted  entirely  to  the  technical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals.  The  Administrator,  AHCPR, 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This  is 
necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Committee  and  Department  operations,  and 
safeguard  confidential  proprietary 
information  and  personal  information 
concerning  individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  appendix  2.  Department  regulations, 
45  CFR  11.5(a)(6),  and  procurement 
regulations,  48  CFR  315.604(d). 
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Anyone  wishing  to  obtain  information 
/egarding  this  meeting  should  contact  Karen 
Harris.  Office  of  Mana^ment.  Management 
Systems  and  Services  Branch.  Agency  for 
Health  Care  Policy  and  Research,  Executive 
Office  Center.  2101  E.  Jefferson  Street.  Suite 
601.  Rockville.  Maryland  20852.  (301)  227- 
8441. 

Dated:  June  16. 1992. 
|.  Jarrett  Clinton, 
Admin istator.  AHCPR. 
(FR  Doc.  92-14709  Filed  6-Z2-9Z:  8:45  amj 

BILLING  CODE  4160-»(Mi 


Food  and  Drug  Administration 

Advisory  Committee;  Notice  of 
IMeetIng 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKMC  Notice. 


summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETiNO:  The  following  advisory 
committee  meeting  is  announced:  , 

Drug  AlMise  Advisory  Committee 

Date,  time,  and  place.  July  14  and  15, 
1992.  9  a.m.  Holiday  Inn  Crowne  Plaza. 
Plaza  1. 1750  Rockville  Pike,  Rockville. 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  July  14, 1992.  9  a.m. 
to  10  a.m..  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion.  10  a.m.  to  5  p.m.;  open 
committee  discussion,  July  15, 1992,  9 
a.m.  to  12  m.;  closed  committee 
deliberations,  12  m.  to  5  p.m.;  Lee  L. 
Zwanziger,  Center  for  Drug  Evaluation 
and  Research  (HFD-91,  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-44a-4695. 

General  function  of  the  committee. 
The  committee  advises  the  agency  on 
the  scientific  and  medical  evaluation  of 
information  gathered  by  the  Department 
of  Health  and  Human  Services  and  the 
Department  of  Justice  on  the  safety, 
efficacy,  and  abuse  potential  of  drugs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation,  and  control 
of  such  drugs. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 


formal  presentations  should  notify  the 
contact  person  before  June  30, 1992,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
14. 1992.  the  committee  will  discuss 
labeling  issues  relating  to  the  pregnancy 
categories  for  nicotine-containing 
dosage  units  used  for  smoking  cessation, 
and  data  on  the  abuse  and  epidemiology 
of  dextromethorphan  in  order  to  assess 
public  health  problems  reported  to  FDA 
and  other  government  agencies.  On  July 
15. 1992,  the  committee  will  discuss 
procedures  and  policies  for,  and 
approaches  to.  the  study  of 
hallucinogenic  drugs. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 
The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubhc  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 


proceedings,  including  presentations  by 
participants. 

Meetings  of  qdvisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-35). 
Food  and  Drug  Administration,  Rm. 
12A-16.  5600  Fishers  Lane,  Rockville. 
MD  20857.  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  may  be 
viewed  at  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  Rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
.    U.S.C.  App.  2. 10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  circimistances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  Involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  ot  which  would  be  a 
clearly  unwarranted  invasion  of 
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personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  fmanciai 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended:  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  and 
FDA's  regulations  (21  CFR  Part  14)  on 
advisory  committees. 


Dated:  June  17, 1992. 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

[PR  Doc.  92-14711  Filed  6-22-^2;  8:45  a.m.) 

BIU-ING  COOC  4160-01-f 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-92-34591  • 

Notice  of  Submission  of  Proposed 
information  Coliection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main.  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 


office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the  . 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension,  rein   ' 
statement,  or  revision  of  an  information 
collection  requirement;  and  (9)  the 
names  and  telephone  numbers  of  an 
agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  June  17. 1992. 
John  T.  Murphy, 

Director.  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Selection  of  a  Financially 
Sound  and  Responsible  Insurance 
Company— (FR-3023). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  information  is  necessary  in  order 
to  ensure  that  an  insurance  company 
is  duly  authorized  to  conduct  business 
in  the  state  in  which  the  Public 
Housing  Agency/Indian  Housing 
Authority  is  located.  The  information 
will  also  be  used  to  approve  or 
disapprove  the  selection  of  the 
insurance  company. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  colection. 


30 


16^7 


488 


Total  Estimated  Burden  Hours:  488. 

Status:  New. 

Contact:  Art  Methvin,  HUD  (202)  708- 

1872,  Jennifer  Main.  OMB,  (202)  395- 

6880. 


Dated:  June  17, 1992.       . 
|FR  Doc.  92-14691  Filed  6-22-92;  8:45  am] 

BH.UNQ  CODE  4210-01-M 


IDocket  No.  N-92-34S0) 

Notice  of  SutMnission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
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action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main.  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension,  rein 
statement,  or  revision  of  an  information 
collection  requirement;  and  (9)  the 
names  and  telephone  numbers  of  an 
agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7ld)  of 


the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  |une  17. 1992.  i 

Kay  Weaver,  | 

Acting  Director.  Information  Rpsources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Compliance  Inspection 
Report— Mortgagee's  Assurance  of 
Completion. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-92051  is  used  by  HUD  staff  and 
private  inspectors  to  report  the  status  of 
repair  requirements  on  existing  or 
proposed  construction  cases.  Form 
HUD-92300  will  be  used  by  mortgage 
companies  for  establishing  escrows  for 
incomplete  repairs  or  construction. 

Form  Number  HUD-92051  and  HUD- 
92300. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondeots 


Frequency  of 
response 


Hours  per 
response 


HUD-92051 . 
HUD-92300. 


14,000 
14.000 


2se 

1 


.25 
.25 


Burden 
hours 


875.000 
3.500 


Total  Estimated  Burden  Hours: 
87a5O0. 

Status:  Extension. 

Contact:  Ken  Crandall.  HUD.  (202) 
70ft-2720.  Jennifer  Main.  OMB.  (202)  395- 
6880. 

Dated:  June  17, 1992. 
|FR  Doc.  9^-14692  Filed  6-22-92:  8:45  am) 

BtLUNG  CODE  421(M)1-M 


(Docket  No.  N-92-3461) 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice.  

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 


the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed ' 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 


of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension,  rein 
statement,  or  revision  of  an  information 
collection  requirement;  and  (9)  the 
names  and  telephone  numbers  of  an 
agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

|ohn  T.  Murphy, 

DireiUor.  Information  Resources. 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Urban  Development  Action 
Grant  (UDAG)  Program. 
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Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  will  be  provided  to  HUD  by 
local  governments  for  evaluation  of 


UDAG  project  applications,  monitoring  Respondents:  State  or  Local 


progress  and  closing  out  funded 
projects. 

Form  Number  HUDS-3440.  3441,  3442, 
3443A,  3444  and  3446. 


Governments. 

Frequency  of  Submission:  On 
Occasion,  Semi-Annually  and 
Recordkeeping. 

Reporting  Burden: 


Number  o» 
resportdents 

Frequency  o( 
response 

Hours  per 
response 

Burden 
hours 

Semi-Annual  Progress  Reporl 

450 

2 

'  1 

1 

1 

4 
20 

900 

Closeoot „ 

RecordkeepiriQ 

570 

1,020 

2.280 
20.400 

Total  Estimated  Burden  Hours: 
23.580. 

Status:  Revision. 

Contact:  SheVia  Platoff.  HUD,  (202) 
70a-2085.  Jennifer  Main,  0MB,  (202)  395- 
6880.  I 

Dated:  June  17, 1992. 
|FR  Doc.  92-14693  Filed  6-22-92;  8:45  am] 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indiana  Gaming  Regulatory  Act  of 
1988  (Pub.  L  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Compact 
between  the  Nooksack  Indian  Tribe  of 
Washington  and  the  State  of 
Washington  as  submitted  on  June  9, 
1992. 

DATES:  This  action  is  effective  June  23, 
1992. 

ADDRESSES:  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  MS/MIB  4603, 1849  C  Street 
NW..  Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ronal  Eden,  Bureau  of  Indiana  Affairs, 
Washington,  DC  20240,  (202)  208-3473. 

Dated:  June  15, 1992. 
David  Matbewson, 

Acting  Assistant  Secretary,  Indian  Affairs., 
[FR  Doc.  92-14719  Filed  6-22-92;  8:45  am) 

BILUNC  COOC  4310-02-M 


Bureau  of  Land  Managentent 
I UT-060-02-42 11-091 

Notice  of  Availability  of  Draft 
Castlegate  Coalbed  Methane  Project 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 

Moab  District,  Price  River  Resource 

Area,  Utah. 

ACTION:  Notice  of  availability  of  the 

Draft  Castlegate  Coalbed  Methane 

Project  Environmental  Impact 

Statement. 

summary:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  a  draft 
Environmental  Impact  Statement  has 
been  prepared  for  the  Castlegate 
Coalbed  Methane  Project. 

Cockrell  Oil  Corporation  of  Houston, 
Texas,  proposes  to  develop  its  Federal, 
state,  and  private  leases  in  the  Emma 
Park  area  of  Carbon  County,  Utah,  to 
produce  coalbed  methane  gas. 

The  Castlegate  Coalbed  Methane 
Project  involves  a  variety  of  elements. 
Up  to  124  wells  would  be  drilled  and 
access  roads  constructed  to  each  well 
site.  Along  the  access  roads,  pipeline 
corridors  would  be  constructed  to  carry 
gas  from  the  wells,  produced  water  from 
the  wells,  electrical  lines  to  the  well 
sites,  and  high-pressure  gas  from  the 
compressor  facility  to  each  well.  The 
high-pressure  gas  would  be  used  in  a 
gas-lift  system  to  lift  the  produced  water 
-from  the  coal  seams. 

Gas  would  be  treated  to  remove 
water,  CO2,  and  be  compressed  for 
delivery  into  a  gas  sales  pipeline  14 
miles  long,  which  would  connect  with  an 
existing  interstate  pipeline. 

Produced  water  would  be  treated  by 
reverse  osmosis  (RO)  to  reduce  the 
concentration  of  total  dissolved  solids 
(TDS)  down  to  concentrations  that  are 
allowable  for  surface  discharge.  RO 
would  result  in  approximately  80 
percent  of  the  produced  water  being 
acceptable  for  surface  discharge,  the 


remaining  20  percent  would  be 
discharged  into  evaporation  pits.  The 
remaining  concentrate  from  the 
evaporation  pits  would  be  pumped  into 
injection  wells. 

Copies  of  the  Draft  EIS  will  be 
available  at  hbraries  in  Moab,  Price, 
Castle  Dale,  and  Huntington,  Utah. 
Copies  will  also  be  available  from  the 
Moab  District  Office,  82  East  Dogwood, 
Moab,  Utah  84532,  and  the  Price  River 
Resource  Area  Office,  900  North  700 
East.  Price,  Utah  84501.  (801-637-4584), 
Utah  State  Office,  324  South  State.  P.O. 
Box  45155,  Salt  Lake  City,  Utah  84145- 
0155. 

DATES:  Written  comments  on  the  draft 
EIS  must  be  submitted  no  later  than 
Wednesday,  August  19, 1992.  Oral  and/ 
or  written  comments  may  also  be 
presented  at  a  public  meeting  to  be  held 
July  29, 1992  in  the  Council  Chambers  of 
the  Carbon  County  Court  House  located 
at  120  East  Main  Street,  Price,  Utah. 

addresses:  Written  comments  on  the 
document  should  be  addressed  to:  Roger 
Zortman,  District  Manager,  Bureau  of 
Land  Management,  Moab  District  Office, 
P.O.  Box  970.  Moab,  Utah  84532. 

FOR  FURTHER  INFORMATION  CONTACT. 

Daryl  Trotter,  Planning  and 
Environmental  Coordinator.  Moab 
District  Office,  Moab,  Utah;  phone  (801) 
259-6111. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  EIS  is  to  provide 
decision  makers  and  the  public  with 
information  pertaining  to  Cockrell's 
proposal,  and  to  disclose  environmental 
impacts  and  identify  mitigation 
measures  to  reduce  impacts. 
The  draft  EIS  analyzes  two 
alternatives:  disposal  of  all  produced 
water  into  injection  wells,  and  No 
Action  Under  the  disposal  of  all 
produced  water  into  injection  wells  (up 
to  68.000  BPD)  it  would  require  four  or 
more  injection  wells  to  dispose  of  this 
quantity  of  water.  Under  the  No  Action 
alternative  it  would  mean  development 
of  up  to  105  wells  located  on  private  and 
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state  mineral  estate  and  some  on 
Federal  mineral  estate. 

The  BLM  preferred  alternative  is  the 
applicant's  proposed  action  as 
mitigated. 

.Public  participation  has  occurred 
throughout  the  EIS  process.  A  Notice  of 
Intent  was  filed  in  the  Federal  Register 
in  October  1991.  A  public  scoping 
meeting  was  held  in  November  1991  in 
Price,  Utah.  All  comments  presented 
throughout  the  process  have  been 
considered. 
Roger  Zortman. 
District  Manager. 
[FR  Doc.  92-14570  Filed  6-22-92;  8:45  am] 

BILLING  CODE  4310-OO-M 


lNM-920-02-4120-021 

San  Juan  River  Regional  Coal  Team 
(RCT)  Meeting;  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  RCT  meeting. 

summary:  The  San  Juan  River  RCT  will 
meet  to  discuss  current  activities  on 
federal  coal  lands  in  New  Mexico  and 
southwest  Colorado  and  to  consider 
future  development  plans  for  federal 
coal  in  the  region.  The  public  is  invited 
to  attend. 

The  primary  purposes  of  the  meeting 
are  to: 

1.  Discuss  renewal  of  the  RCT  charter 
and  possible  changes; 

2.  Discuss  the  State  of  New  Mexico 
Energy  Plan  as  it  relates  to  coal;  and 

3.  Inform  the  RCT  on  the  status  of  coal 
Preference  Right  Lease  Applications 
(PRLA's). 

DATE  The  RCT  will  meet  at  9  a.m.  on 
Friday,  August  7, 1992. 
ADDRESS:  The  meeting  will  be  held  in 
the  second  floor  conference  room  of  the 
Bureau  of  Land  Management  Rodeo 
Road  Office,  1474  Rodeo  Road,  Santa  Fe. 
New  Mexico  87505. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ed  Heffem  at  the  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
Branch  of  Solid  Minerals,  NM  (921),  P.O. 
Box  27115,  Santa  Fe,  New  Mexico 
87502-7115,  telephone  (505)  438-7454. 
SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  RCT  will  discuss  renewal 
of  the  RCT  Charter,  which  will  expire  on 
September  6, 1992,  and  whether  the 
requirement  for  annual  meetings  should 
be  modified.  The  State  of  New  Mexico 
will  present  a  summary  of  how  coal  fits 
into  the  State  Energy  Plan.  The  BLM  will 
report  on  the  status  of  the  outstanding 
coal  PRLA's  in  New  Mexico,  in 
particular,  the  work  on  the 


environmental  cost  estimate  document 
for  the  Chaco  Energy  PRLA.  Many 
changes  have  occurred  since  the  BLM 
last  published  a  federal  coal  activity 
map  for  the  San  Juan  Basin  in  1984.  The 
BLM  will  present  an  updated  automated 
map  of  federal  and  Indian  coal  leases. 
PRLA's  and  competitive  tracts  in  the 
San  Juan  Basin.  The  RCT  will  consider 
information  obtained  from  the  public  in 
making  decisions  at  this  meeting. 
Anyone  who  wishes  to  be  scheduled  to 
speak  at  the  meeting  or  Bring  up 
additional  topics  for  discussion  should 
provide  written  copies  of  their  remarks 
or  suggestions  to  Ed  Heffem.  Bureau  of 
Land  Management,  at  the  above  address 
by  Friday,  July  24, 1991.  Written 
materials  will  also  be  accepted  in  lieu 
of,  or  in  addition  to,  any  oral 
presentation. 

Following  is  a  preliminary  agenda  for 
this  meeting: 

1.  Introduction 

2.  Approval  of  Minutes  of  Last  Meeting 

3.  Annual  BLM  Coal  Market/Industry 
Interest  Assessment 

4.  Current  Activity  and  Production  on 
Existing  Leases 

a.  New  Mexico 

b.  Colorado 

5.  Activities  on  Fence  Lake  Lease 

6.  Status  of  PRLA's 

7.  Morris  41  Mine  Rehabilitation 

8.  Automated  Map  of  New  Mexico 
Leases/Tracts/PRLA's 

9.  Renewal/Revision  of  RCT  Charter 

10.  BLM  Two-tier  Organization 

11.  Public  Comment 

12.  Scheduling  of  NextMeeting 

13.  Adjourn 
Dated:  June  17, 1992. 

Larry  L  Woodard, 

Chairman,  Regional  Coal  Team. 

(PR  Doc.  92-14688  Filed  6-22-92;  8:45  am] 

BILLING  CODE  4310-FB-«« 


Bureau  of  Reclamation 

San  Joaquin  River  Basin  Resource 
Management  Initiative,  California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  cancellation  of 

preparation  of  a  draft  environmental 

impact  statement  (EIS). 


SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  is  canceling  preparation 
of  an  EIS  on  the  San  Joaquin  River  Basin 
Resource  Management  Initiative 
(Initiative).  The  notice  of  intent 
appeared  in  the  Federal  Register  (54  FR 
53763)  on  December  29, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Jim  Denny,  Project  Manager,  [MP- 


725).  (916)  978-4967  or  Mr.  Will  Tally. 
Environmental  Specialist.  (MP-750). 
(916)  978-5131.  2800  Cottage  Way. 
Sacramento.  CA  95825.  The 
telecommunication  number  for  the 
hearing  impaired  (TDD)  is  (916)  978- 
4417. 

SUPPLEMENTARY  INFORMATION:  On 
December  29. 1989,  Reclaiiiation 
published  a  notice  of  "Intent  To  Prepare 
an  Environmental  Impact  Statement 
(EIS)  on  the  San  Joaquin  River  Basin 
Resource  Management  Initiative 
(Initiative) "  in  the  Federal  Register.  That 
notice  indicated  that  the  EIS  to  be 
prepared  for  the  Initiative  would  include 
an  analysis  of  the  effects  of  renewing 
water  service  contracts  in  the  Friant 
Division  of  the  Central  Valley  Project. 

Subsequently,  Reclamation 
reconsidered  the  decision  to  include 
analysis  of  the  Friant  Division  contracts 
in  the  proposed  EIS  on  the  Initiative.  On 
October  1, 1990,  Reclamation  issued  a 
combined  notice  of  scoping  meetings 
and  intent  (55  FR  40015)  to  prepare  a 
separate  EIS  on  the  effects  of  renewing 
the  water  service  contracts  for  irrigation 
and  municipal  and  industrial  (M&I)  use 
in  the  Friant  Division  of  the  Central 
Valley  Project.  Information  developed 
for  the  EIS  on  the  water  contract 
renewals  for  the  Friant  Division  will 
provide  data  for  subsequent 
consideration  under  the  Initiative. 

The  purpose  of  the  Initiative  is  to 
identify,  evaluate,  and  recommend 
opportunities  that,  when  implemented, 
will  improve  the  water-related 
environment  in  the  San  Joaquin  Basin 
(Basin)  essentially  downstream  from  the 
major  storage  developments  on  tributary 
streams  and  the  mainstream. San 
Joaquin  River.  The  Initiative  will  focus 
on  the  needs  of  chinook  salmon, 
wetlands  for  waterfowl,  wildlife, 
reservoir  fishery,  recreation,  and  water 

-  quality. 

The  initiative  is  an  integral  part  of  the 
current  local/State/Federal  San  Joaquin 
River  Management  Program  (SJRMP) 
Advisory  Council,  Action  Team,  and 
Subcommittees  that  were  established  by 
California  State  Assembly  Bill  AB  3603 
in  September  1990.  In  the  Initiative, 
opportunities  to  meet  the  Basin 
environmental  needs  and  the  potential 
of  taking  advantage  of  these 

-  opportunities  without  adversely 
impacting  the  municipal  and  industrial 
and  agricultural  communities  will  be 
explored. 

Through  Reclamation's  planning 
process  and  in  cooperation  with  the 
participating  agencies  in  SJRMP.  it  will 
be  determined  what  specific 
opportunities  exist.  These  opportunities 
can  then  be  screened  for  potential 
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implementation  and  evaluated  in  the 
Initiative  program  along  with  assistance 
from  the  SJRMP  Advisory  Council  and 
Action  Team  participants. 

The  current  status  and  study 
information  from  the  Initiative  and 
SJRMP  activities  are  being  diistributed 
to  the  public  through  the  SJRMP  meeting 
and  the  mailing  distribution  list. 
Reclamation  will  be  completing  the 
preparation  of  a  plan  of  study  (POS)  for 
the  Initiative  by  September  1992.  The 
POS  will  identify  the  study  scope 
including  the  significant  milestones  and 
work  to  be  accomplished  in  evaluating 
opportunities  that  will  be  fully 
coordinated  and  be  an  integral  part  of 
SJRMP.  Therefore,  at  the  appropriate 
future  time  when  speciHc  Federal 
opportunities  are  identified  and 
proposed  to  be  implemented,  the  EIS 
process  and  evaluations  for  these 
opportunities  will  be  initiated. 

Dated:  June  3. 1992. 
]oe  D.  Hall. 
Deputy  Commissioner. 
[FR  Doc.  92-14689  Filed  6-22-92;  8:45  am] 

BILUNO  COOe  4310-0»-« 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  June 
13. 1992.  Pursuant  to  S  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
signiHcance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  July  8, 1992. 
Beth  L.  Savage, 

Acting  Chief  of  Registration,  National 
Register. 

ALABAMA 

lefferson  County 

Downtown  Bessemer  Historic  District, 
Roughly  bounded  by  21st  St.  N..  Carolina 
Ave.,  19lh  St.  N.,  5th  Ave.  N.  and  the 
Southern  piRiracIo,  Bessemer,  92000852 

ARIZONA 

Maricopa  County 

Oaliland  Historic  District,  Roughly  bounded 

by  Fillmore  St.,  19th  Ave.,  Van  Buren  St. 

and  Grand  Ave.,  Phoenix,  92000847 
Woodland  Historic  District,  Roughly 

bounded  by  Van  Buren  St..  Seventh  Ave.. 

Adams  St.  and  15th  Ave.,  Phoenix, 

92000839 


Pima  County 

CoJoBsal  Cave  Preservation  Park  Historic 
District.  ]ct  of  Old  Spanish  Trail  and 
Colossal  Cave  Rd„  Vail.  92000850 

CAUFORNIA 

Placer  County 

Michigan  Bluff^Last  Chance  Trail,  From 
Michigan  Bluff  NE  to  Last  Chance, 
Michigan  Bluff  vicinity,  92000854 

FLORIDA 

Volusia  County 

White  Hall,  640  Second  Ave.,  Daytona  Beach, 
92000849 

IOWA  I 

Greene  County 

St.  Patrick 's  Catholic  Church,  Cedar,  4  mi.  W 
of  Churdan  on  E 19,  .5  mi.  N  on  gravel  rd., 
Churdan  vicinity,  92000840 

MINNESOTA  j 

Lake  County 

MADEIRA  (Schooner—Barge)  Shipwreck 
(Minnesota's  Lake  Superior  Shipwrecks 
MPS),  Address  Restricted,  Beaver  Bay 
vicinity,  92000843 

ONOKO  (Bulk  Freight  Steamer)  Shipwreck 
(Minnesota  s  Lake  Superior  Shipwrecks 
MPS),  Address  Restricted.  Knife  River 
vicinity.  92000845 

St.  Louis  County 

Height  of  Land  Portage  (Portage  Trails  in 
Minnesota  MPS).  Off  Co.  Rd.  138, 
Elmbarrass,  White  and  Pike  Townships. 
Embarrass  vicinity,  92000642 

THOMAS  WILSON  (Whaleback  Freighter) 
Shipwreck  (Minnesota's  Lake  Superior 
Shipwrecks  MPS),  Address  Restricted. 
Duluth  vicinity.  92000844 

MISSISSIPPI 

Attala  County 

First  Presbyterian  Church,  Old.  Jet.  of 
i-iuntington  and  Washington  Sts., 
Kosciusko,  92000846 

Copiah  County 

Willing,  Co..  William  fames.  House,  272  S. 
Jackson  St.,  Crystal  Springs,  92000835 

Lee  County 

Old  Superintendent's  House,  Tupelo  Fish 
Hatchery.  Ill  Elizabeth  St.,  Tupelo, 
92000837 

Noxubee  County 

McCeehee — Ames  House,  Magnolia  Dr.  S  of 
jet.  with  US  45,  Macon  vicinity,  92000853 

NEW  YORK 

Suffolk  County 

Ockers,  Jacob,  House.  965  Montauk  Hwy., 
Oakdale,  92000838 

TENNESSEE 

Hamilton  County  ^ 

Turnbull^one  and  Machine  Company,  1400 
Fort  and  W.  Fourteenth  Sts.,  Chattanooga, 
92000848 


Sumner  County 

Oakland,  1995  Hartsville  Pike,  Gallatin 
vicinity,  82000841 

WISCONSIN 

Vilas  County 

Wallila  Farm,  Address  Restricted,  Phelps, 
92000851 

WYOMING 

Big  Horn  County 

ML  Ranch.  Off  All.  US  14  near  E  shore  of 
Bighorn  Lake,  13  mi.  E  of  Lovell,  Bighorn 
Canyon  National  Recreation  Area,  Lovell 
vicinity.  92000836. 

(FR  Doc.  92-14585  Filed  &-22-«2: 8:45  am) 

BILLING  COOC  4310-70-11 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMttgations  No*.  731-TA-S57-5S9 
(Preliminary)! 

New  Steel  Rails  From  Japan, 
Luxemt>ourg,  and  the  United  Kingdom; 
Import  Investigation 

DetenninatioiM 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1330 
(19  U.S.C.  ie73b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury'  by  reason  of  imports 
from  the  United  Kingdom  of  new  steel 
rails,'  provided  for  in  subheadings 
7302.10.10  and  8548.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Further,  the  Commission  determines.* 
pursuant  to  section  733(a)  of  the  Tariff 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  '19 
CFR  207.2(r)). 

'  Chairman  Newquist  and  Vice  Chairman 
Brundsdale  determine  that  there  is  a  reasonable 
indication  thai  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports  from  the 
United  Kinf;dom. 

'  For  purposes  of  these  inveslisations.  the  product 
covered  is  new  steel  rail,  except  light  rail  and  girder 
rail,  of  other  than  alloy  steel,  and  over  30  kilngruois 
per  meter.  New  steel  rail  includes  standard  T  rail. 
crane  rail  and  contact  rail  (electncal  rail).  Standard 
T  rails  are  both  heat-treated  and  not  heat-treated. 
The  heat-treated  T  rails  are  generally  regarded  as  a 
"premium"  standard  T  rail. 

*  Chairman  Newquist  and  Vice  Chairman 
Brunsdale  determine  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United  Stales  is 
materially  injured  by  reason  of.imporls  from  japrtn 
and  Luxembourg. 
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Act  of  1930.  that  there  is  no  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Japan  and 
Luxembourg  of  new  steel  rails  that  are 
alleged  to  be  sold  in  the  United  States  at 
LTFV. 

Background 

On  May  1, 1992,  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  counsel  on 
behalf  of  Steelton  Rail  Products  &  Pipe 
Division.  Bethlehem  Steel  Corp.. 
Steelton.  PA.  and  CF&I  Steel  Corp.. 
Pueblo.  CO.  alleging  that  an  industry  in 
the  United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  new  steel 
rails  from  Japan.  Luxembourg,  and  the 
United  Kingdom.  Accordingly,  effective 
May  1. 1992.  the  Commission  instituted 
antidumping  investigations  Nos.  731- 
TA-557-559  (Preliminary).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  public 
conference  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary. 
U.S.  International  Trade  Commission. 
Washington,  DC.  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  8, 
1992  (57  FR  19931).  The  conference  was 
held  in  Washington,  DC.  on  May  22. 
1992.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  June  15. 
1992.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2524 
(June  1992).  "entitled  "New  Steel  Rails 
from  Japan.  Luxembourg,  and  the  United 
Kingdom:  Determinations  of  the 
Commission  in  Investigations  Nos.  731- 
TA-557-559  (Preliminary)  Under  the 
Tariff  Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigations." 

Issued:  |une  16. 1992. 

By  Order  of  The  Commission. 
Kenneth  R.  Mason. 
Secretary. 
|FR  Doc.  92-14757  Filed  6-22-92:  8:45  am] 

dlLLIfM  CODE  7020-02-M 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decrees  in  United 
States  V.  Triad  Salvage,  Inc.  et  al. 
Under  the  Clean  Air  Act 

In  accordance  with  Departmental 
Policy.  28.  CFR  50.7.  notice  is  hereby 
given  that  on  June  10. 1992.  four  Partial 
Consent  Decrees  in  United  States  v. 
Triad  Salvage,  Inc.,  et  al.  were  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio. 

The  four  Partial  Consent  Decrees 
resolve  the  United  States'  claims  against 
defendants  Triad  Salvage.  Inc.  ("Triad 
Salvage").  Consolidated  Rail 
Corporation  ("Conrail").  Columbia  Iron 
and  Metal  Company  ("Columbia"),  and 
Acme  Scrap  Iron  and  Metal  Company 
("Acme")  for  violations  of  section  112  of 
the  Clean  Air  Act.  42  U.S.C.  7412.  and 
the  National  Emissions  Standards  for 
Hazardous  Air  Pollutants  for  Asbestos 
("asbestos  NESHAP").  40  CFR  part  61. 
subpart  M.  The  complaint  in  this  action 
alleged  that  the  defendants  violated  the 
Clean  Air  Act  and  the  asbestos 
NESHAP  during  asbestos  removal  from 
several  boats  in  Ashtabula,  Ohio. 

The  four  Partial  Consent  Decrees 
require  each  defendant  to  comply  with 
the  asbestos  NESHAP  and  contain 
additional  requirements  and  stipulated 
penalties  to  deter  future  misconduct. 
Under  the  four  Partial  Consent  Decrees. 
Triad  Salvage  and  Columbia  will  each 
pay  a  $3,000  civil  penalty.  Columbia  will 
pay  a  $12,500  civil  penalty,  and  Conrail 
will  pay  a  $25,000  civil  penalty.  In 
addition.  Conrail  is  required  to  regularly 
inspect  the  site  for  asbestos  material 
and  to  submit  quarterly  reports  pf 
inspections  to  the  United  States 
Environmental  Protection  Agency  and 
the  Ohio  Environmental  Protection 
Agency. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed  foup 
Partial  Consent  Decrees  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division.  U.S. 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station.  Washington.  DC 
20044.  All  comments  should  refer  to 
United  States  v.  Triad  Salvage.  Inc.  et 
al..  DOJ  Ref.  No.  90-5-2-1-1247. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Region  V  Office  of 
the  U.S.  Environmental  Protection 
Agency.  230  South  Dearborn  Street. 
Chicago.  Illinois  60604.  Copies  of  the 
proposed  Consent  Decrees  may  also  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  601  Pennsylvania 


Ave..  NW..  Box  1097.  Washington.  DC 

20004  1(202)  347-7829).  Any  request  for  a 

copy  of  the  Decrees  should  be 

accompanied  by  a  check  in  the  amount 

of  $12.75  (51  pages  at  25  cents  per  page 

reproduction  cost)  payable  to  "Consent 

Decree  Library." 

John  C.  Cruden, 

Section  Chief.  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  92-14705  Filed  6-22-92;  8:45  am] 

BILLING  CODE  4410-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  of  Visitors  (COV):  Advisory 
Committee  for  Education  and  Human 
Resources  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463. 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  &  Time:  July  9-10. 1992:  8  a.m.  to  5 
p.m. 

Place:  National  Science  Foundation.  1800  G 
Street,  NW..  room  540  B.  Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Griselio  Moranda,  1800  G 
Street,  NW..  room  1225,  Washington,  DC 
20550.  Telephone:  202/357-7552. 

Purpose  of  Meeting:  To  provide  oversight 
review  of  the  Research  Careers  for  Minority 
Scholars  Program. 

Agenda:  To  carry  out  Committee  of  Visitors 
review,  including  examination  of  decisions 
on  proposals,  reviewer  comments,  and  other 
privileged  materials. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  review  of  proposni 
actions  include  privileged  intellectual 
property  and  personal  information  that  could 
harm  individuals,  if  they  were  disclosed.  If 
discussions  were  open  to  the  public,  these 
matters  that  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly  disclosed. 

Dated:  June  17, 1992. 
M,  Rebecca  Winkler, 
Committee  Management  Officer 
|FR  Doc.  92-14657  Filed  6-22-92:  8:45  am] 

BILLING  COOE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

I  Docket  Nos.  50-387  and  50-3881 

Pennsylvania  Power  &  Light  Company 
and  Allegheny  Electric  Cooperative, 
Inc.;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
Pennsylvania  Power  and  Light  Company 


Federal  Register  /  Vol.  57,  No.  121  /  Tuesday,  lune  23,  1992  /  Notices 


27989 


and  Allegheny  Electric  Cooperative,  Inc. 
(the  licensees),  for  operation  of  the 
Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  located  in  Salem  County, 
Pennsylvania. 

Enviroomental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  a  requirement  in  section 
III.D.l(a)  of  appendix  J  to  10  CFR  part 
50,  which  requires  in  part  that  the  third 
test  in  each  set  of  three  tests  intended  to 
measure  the  primary  reactor 
containment  overall  integrated  leakage 
rate  (Type  A  tests)  shall  be  conducted 
when  the  plant  is  shut  down  for  the  10- 
year  plant  inservice  inspections  (ISI). 

The  proposed  action  is  in  accordance 
with  the  licensee's  request  for  an 
exemption  dated  August  16. 1991. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  required  in 
order  to  provide  the  licensee  flexibility 
in  meeting  the  same  requirement  for 
three  tests  in  10  years  without  having  to 
perform  back-to-back  ILRTs  in  back-to- 
back  refueling  outages  at  a  significant 
cost  but  without  any  significant  increase 
in  public  health  and  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemption 
and  concludes  that  these  actions  would 
not  affect  the  integrity  of  the  plant's 
primary  containment  with  respect  to 
potential  radiological  releases  to  the 
environment  in  the  event  of  a  severe 
transient  or  an  accident  up  to  and 
including  the  design  basis  accident 
(DBA).  Under  the  assumed  conditions  of 
the  DBA,  the  licensee  must  demonstrate 
that  the  calculated  offsite  radiological 
doses  at  the  plant's  exclusion  boundary 
and  low  population  zone  outer  boundary 
meet  the  guidelines  in  10  CFR  part  100. 
Part  of  the  Ucensee's  demonstration  is 
accomplished  by  the  periodic  ILRTs 
conducted  about  every  40  months  to 
verify  that  the  primary  containment 
leakage  rate  is  equal  to  or  less  than  the 
design  basis  leakage  rate  used  in  its 
calculations  demonstrating  compliance 
with  the  guidelines  in  10  CFR  part  100. 

The  licensee  has  successfully 
conducted  a  number  of  these  ILRTs  to 
data.  The  most  recent  ILRTs -were 
completed  on  Unit  1  in  April  1992  and  on 
Unit  2  in  November  1989  during  the  last 
respective  refueling  outages  and  was  the 
second  and  third  Type  A  tests  since  the 
units  started  operation  in  1982  and  1985, 
respectively,  for  Units  1  and  2.  The  next 
ILRT  will  most  probably  be  conducted 
in  mid  1995  for  Unit  1  and  late  1992  for 


Unit  2  assuming  approval  of  the  subject 
exemption.  The  10-year  ISI  is  scheduled 
during  the  forthcoming  seventh  refueling 
outage  for  Unit  1,  and  sixth  refueling 
outage  for  Unit  2,  which  are  presently 
scheduled  to  start  in  November  1993  and 
May  1994  respectively.  This  schedule  for 
the  10-year  ISI  is  in  compliance  with  the 
provisions  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addenda  as  required  by  10  CFR  50.55a. 

The  proposed  exemption  request 
changes  to  decouple  the  schedule  of  the 
third  Type  A  test  (ILRT)  from  that  of  the 
10-year  ISI  will  not  in  any  way 
compromise  the  leak-tight  integrity  of 
the  primary  containment  required  by 
appendix  J  to  10  CFR  part  50  since  the 
leak  tightness  of  the  containment  will 
continue  to  be  demonstrated  by  the 
periodic  ILRTs.  Additionally,  these 
actions  will  not  affect  the  existing 
requirement  in  section  III.D.l(a)  of 
appendix  J  that  three  ILRTs  be 
performed  at  approximately  equal  40- 
month  intervals  during  each  10-year 
service  period.  Further,  the  proposed 
uncoupling  does  not  affect  the  structural 
integrity  of  the  structures,  systems  and 
components  subject  to  the  requirements 
of  10  CFR  50.55a.  Accordingly,  there  will 
be  no  increase  in  either  the  probability 
or  the  amount  of  radiological  release 
from  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  in  the  event  of  a 
severe  transient  or  accident.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption.  Accordingly, 
the  Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  a  change  to 
surveillance  and  testing  requirements.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  will 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 


Alternative  Use  of  Resources 

This  proposed  action  does  not  involve 
the  use  of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  for  the  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  dated 
June  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  SigmHcant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effects  on  the  quality  of  the 
human  environment.  The  Commission 
has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  August  16. 1991.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC  and 
at  the  Osterhout  Free  Library.  Reference 
Department,  71  South  Franklin  Street, 
Wilkes  Barre,  Pennsylvania  18701. 

Dated  at  Rockville.  Maryland,  this  16lh  day 
of  June  1992. 

For  the  Nuclear  Regulatory  Conunission. 
Charles  L.  Miller, 

Director.  Project  Directorate  1-2.  Division  of 
Reactor  Projects — ////.  Office  of  Nuclear 
Reactor  Regulation. 
(PR  Doc.  92-14753  Filed  6-22-92;  8:45  am| 

BILUNG  COOC  7S90-01-4I 


(Docket  50-293] 

Boston  Edison  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Proposed  No 
Signficlant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing.  Correction 

The  first  line  of  subject  text  published 
on  May  13, 1992  (57  FR  20509)  should  be 
corrected  to  read  "The  proposed 
amendment  would  remove  the  words- 
"each  operating  cycle"  for  Main  Steam 
Isolation  Valve  and  personnel  air  lock 
door  testing." 

Dated  at  Rockville.  Maryland  this  17th  day 
of  June  1992. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  B.  Eaton, 

Senior  Project.  Manager.  Project  Directorate 
1-3.  Division  of  Reactor  Projects— I /I I,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  92-14755  Filed  6-18-92;  8:45  «m| 
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RESOLUTION  TRUST  CORPORATION 

Central  Address  for  Filing  Foreclosure 
Notices  and  Consent  Requests 

agency:  Resolution  Trust  Corporation. 
action:  Notice  of  Central  Address. 

summary:  The  Resolution  Trust 
Corporation  on  May  7, 1992  [57  FR 
19651]  published  for  comment  an  Interim 
Statement  of  Policy  on  Foreclosure 
Consent  and  Redemption  Rights.  The 
Policy  requires  that  foreclosure  notices 
and  consent  requests  be  delivered  to  a 
central  address. 

dates:  This  Notice  of  Central  Address 
is  effective  June  23. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prem  Dhawan,  Asset  Specialist.  Office 
of  Asset  Disposition.  (214)  443-4816.  or 
Joseph  W.  Schanfz.  Asset  Specialist. 
Asset  Management  and  Sales  Division, 
(202)  41&-7302.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  The 

central  address  where  all  foreclosure 
notices  and  consent  requests  must  be 
sent  is:  Resolution  Trust  Corporation, 
Foreclosure  Consent  Notice  Clearance 
Center,  3500  Maple  Avenue,  Lock  Box 
#42,  Dallas,  Texas  75219. 

Dated  at  Washington,  DC  this  16th  day  of 
June.  1992. 

Reaolution  Trust  Corporation. 
William  |.  Tricarico, 
Assistant  Secretary. 
[FR  Doc.  92-14718  Filed  8-22-92;  8:45  am) 

BtLLIMG  coot  6714-01-11 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30809:  File  No.  SR-CSE- 
92-041 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Cincinnati  Stock  Exchange 
Relating  to  Pref  erenclng  of  Public 
Agency  Market  and  Market  Limit 
Orders  by  Designated  Dealers 

June  15. 1992. 

L  Introduction  and  Background 

On  May  1. 1992,  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"  or  "Exchange") 
filed  a  proposed  rule  change  (File  No. 
SR-CSE-92-04)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s(b)(l),  and  rule  19b-4 
thereunder.  The  CSE  request 
accelerated  approval  of  a  proposed  rule 
change  to  increase  from  125  to  250  the 


number  of  stocks  that  a  Designated 
Dealer  may  preference  during  the  CSE's 
preferencing  rule  pilot.*  This  release 
requests  comment  on  and  grants 
accelerated  approval  of  the  proposed 
rule  change. 

The  preferencing  rule  modifies  the 
Exchange's  time  priority  rules  to  permit 
a  market  maker  to  act  as  a  Dealer  of  the 
Day  and  have  priority  over  same-priced 
market  maker  or  professional  agency  • 
interest  entered  prior  in  time  to  his  or 
her  bid  or  offer  when  the  market  maker 
is  interacting  with  public  agency  market 
and  marketable  limit  orders  that  he  or 
she  represents  as  agent.  The  CSE 
intends  the  rule  to  provide  market 
makers  with  the  ability  to  retain  apd 
execute  their  internal  order  flow  at  the 
best  bid  or  offer,  provided  the  public 
limit  orders  on  the  book  have  been 
executed  at  that  price.  The  time  priority 
rule  was  designed  to  create  incentives 
for  a  market  maker/dealer  to  direct  his 
or  her  own  retail  orders  to  the  CSE, 
permitting  the  market  maker/dealer  to 
preference  himself  or  herself  over  other 
professionals  with  respect  to  order  flow 
that  the  market  maker/dealer  is 
directing  to  the  Exchange. 

Originally,  as  a  condition  of 
Commission  approval  of  the 
preferencing  rule,  the  CSE  agreed  to 
propose  the  rule  on  a  six-month  pilot 
basis  and  amend  the  proposal  to 
address  Commission  concerns 
regarding:  (1)  Short-sale  arbitrage;  (2) 
payment  for  order  flow;  (3)  the  number 
of  issues  that  a  Designated  Dealer  could 
preference  during  the  pilot  period;  and 
(4)  the  length  of  service  as  a  Designated 
Dealer.  To  prevent  the  use  of 
preferencing  to  facilitate  program 
trading,  the  CSE  agreed  to  limit  to  60  the 
number  of  issues  that  a  Designated 
Dealer  could  preference. 

On  October  31, 1991.  the  Commission 
issued  an  order  granting  a  CSE  request 
to  increase  the  limit  on  the  number  of 
issues  a  Designated  Dealer  could 
preference  from  60  to  125."  The  purpose 
of  the  increase  was  to  conduct  a  more 
extensive  pilot,  provide  the  dealers  with 
flexibility  to  experiment  with  different 
issue  mixes,  and  improve  the 
Exchange's  ability  to  attract  market 
makers  to  the  National  Securities 
Trading  System.  As  a  condition  of 
Commission  approval,  the  CSE  agreed  to 
provide  the  Commission  with  the 
following  information  during  the 
extension  of  the  pilot  to  aid  the 
Commission  in  evaluating  the  effect  of 
lifting  the  sixty-issue  cap  to  125:  (1)  A 


<  Se«  Securities  Exchange  Act  Release  No.  30353 
(February  7. 1992).  57  FR  5918. 

>  See  Release  No.  34-29«iS  (Octot>er  3a  1991).  56 
FR  56876. 


list  indicating  how  many  Designated 
Dealers  are  preferencing  in  more  than 
sixty  Issues;  (2)  a  list  identifying,  in  each 
such  case,  the  issues  being  preferenced; 
and  (3)  reports  indicating  the  volume  of 
preferenced  trades  in  each  issue. 
Further,  the  CSE  agreed  that,  if  the 
Commission  so  requested,  it  would 
provide  available  information  relating  to 
specific  intervals  of  time,  and  that  it 
would  not  use  dealer  preferencing  for 
index  arbitrage  purposes  until  permitted 
by  the  Commission.' 

U.  Description  of  the  Proposal  and 
Exchange  Rationale 

The  CSE  proposes  increasing  from  125 
to  250  the  number  of  issues  that  a 
Designated  Dealer  may  preference 
during  the  pilot  phase  of  the  CSE 
preferencing  rule.  The  CSE  states  that  it 
is  limiting  its  request  by  125  issues  to 
expand  the  pilot  in  a  controlled  manner 
with  opportunity  for  Commission 
review.  As  a  condition  of  increasing  the 
limit  to  250  issues,  the  CSE  has  agreed  to 
continue  to  abide  by  the  conditions, 
stated  above,  for  lifting  the  60  issue  limit 
to  125.  The  CSE  included  in  its  filing  a 
report  indicating  the  number  of  dealers 
preferencing  in  more  than  sixty  issues 
and  the  share  and  trade  volume  of 
preferenced  issues. 

in.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

IV.  Self-Regulatory  Organizadon's 
Statement  on  Comments  on  tiie 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  Solicited  comments  on 
an  unrestricted  preferencing  rule  from 
other  Intermarket  Trading  System 
participants  prior  to  its  initial  preference 
filing. 

V.  Discussion 

The  Commission  finds  that  the 
proposal  to  increase  the  limit  on  the 
number  of  issues  a  Designated  Dealer 
can  preference  to  250  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  Exchange. 
Specifically*  the  proposal  is  consistent 
with  section  6(b)(5)  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 


<ld 
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and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposal  addresses  the  CSE's 
legitimate  desire  to  attract  additional 
business  to  the  exchange.  Furthermore, 
the  CSE  preferenced  issues  volume 
reports  indicate  that  the  preferencing 
rule  has  been  successful  in  increasing 
the  amount  of  business  a  designated 
dealer  transacts  on  the  Exchange, 
without  being  used  as  a  tool  for 
programmed  trading. 

The  Commission  fmds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing.  The 
Commission  believes  that  accelerated 
approval  will  provide  the  CSE  with  the 
ability  to  determine  the  effect  of  the 
increased  Hmit  on  market  makers' 
willingness  to  participate  in  the 
preferencing  program  before  the  CSE 
has  to  make  the  determination  as  to 
whether  to  seek  permanent  approval  of 
its  preferencing  rule. 

VI.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  other  person,  other  than  those 
that  may  be  withheld  fi-om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  be  submitted  by  July 
14, 1992. 

Vn.  Condusion 

Based  on  the  foregoing,  the 
Commission  has  concluded  that 
approval  of  the  proposed  rule  change, 
which  increases  the  maximum  number 
of  stocks  that  a  Designated  Dealer  can 
preference,  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  section  6(b)(5)  of  the  Act,  and 
that  it  is  appropriate  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 


//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposal  to  increase  the  limit  on  the 
number  of  issues  a  Designated  Dealer 
can  preference  to  250  be,  and  hereby  is, 
approved  to  the  end  of  the  pilot  period, 
August  7, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30(a){12). 
Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  92-14737  Filed  6-22-92;  9:45  amj 
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[Release  No.  34-30812;  File  No.  SR-Amex- 
92-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Partial  Approval  of 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Procedures  for  Handling 
and  Executing  Market-on^lose  Orders 

jane  15, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  11, 1992,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  . 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been^^repared 
by  the  self-regulatory  organization.  The 
Exchange  has  requested  accelerated 
approval  of  the  proposed  rule  change 
pursuant  to  section  19b)(2)  of  the  Act. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  At  the  same  time,  the 
Commission  is  granting  accelerated 
partial  approval  to  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  (1)  extend, 
until  September  15. 1992.  the  pilot 
program  amending  Rule  109  '  to  provide 
that  the  procedures  currently  used  to 
execute  market-on-close  ("MOC") 
orders  in  certain  stocks  on  expiration 
Fridays  *  be  made  applicable  to  all 


■  This  pilot  program  was  approved  by  the 
Commission  for  a  one  year  period  beginning  on  June 
14. 1991  and  expiring  on  June  14. 1992.  See  Securities 
Exchange  Act  Release  No.  29312  (June  14. 1991).  56 
FR  28583  dune  21. 1991). 

'  Expiration  Friday  is  the  one  trading  day  each 
month  when  stock  index  futures,  stock  index 
options  and  options  on  slock  index  futures  expire  or 
settle  concurrently. 


MOC  orders  in  all  Amex-listed  stocks 
on  every  trading  day;  and  (2)  obtain 
permanent  approval  for  the  pilot 
program  prior  to  its  expiration  on 
September  15, 1992. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organizatior}  's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule     ■ 
.  Change 

(1)  Purpose 

In  June.  1991,  the  Commission 
approved,  for  ^  one-year  pilot  period.' 
an  Exchange  proposal  which  provides 
that  the  procedures  used  to  execute  all 
MOC  orders  on  every  trading  day  be  the 
same  as  those  procedures  currently  used 
to  execute  MOC  orders  on  expiration 
Fridays  in  stocks  that  are  components  of 
a  stock  index  on  which  an  option  and/or 
stock  contract  is  traded  [e.g.,  the 
Standard  and  Poor's  500  Composite 
Stock  Price  Index).  The  procedures,  in 
place  since  June  1991,  provide  that  all 
buy  and  sell  MOC  orders  be  paired-off 
against  each  other,  and  if  there  is  an 
imbalance,  that  the  imbalance  be 
executed  against  the  closing  bid  if  it  is 
on  the  sell  side  and  against  the  closing 
offer  if  it  is  on  the  buy  side.  The  paired- 
off  orders  are  executed  at  the  same 
price  as  the  imbalance.  If  there  is  no 
imbalance,  the  paired-off  orders  are 
executed  at  the  price  of  the  last  sale  on 
the  Exchange  prior  to  the  close  of 
trading  in  that  stock.  Thus,  this 
procedure  assures  that  all  MOC  orders 
in  a  particular  stock  will  be  executed  at 
the  same  price.  In  addition,  those  orders 
that  are  paired-off  in  implementing  the 
procedure  are  reported  as  "stopped 
stock",  so  that  customers  with 
unexecuted  limit  orders  on  the 
specialist's  book  will  know  that  the 
MOC  transaction  was  executed  outside 
the  regular  auction  market,  and  that  for 
this  reason  their  orders  may  have  not 
pariicipated. 


'  See  note  1.  supro. 
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The  Exchange  recently  filed  a  report 
with  the  commission  detailing  its 
experience  with  these  procedures  for  the 
execution  of  MOC  orders  during  the 
one-year  pilot  program.*  As  the  report 
indicates,  on  the  days  studied  '  the 
MOC  procedures  did  not.  in  the  Amex's 
view,  result  in  an  increase  in  volatility 
and  only  on  three  occasions  was  there 
an  increase  in  order  flow  during  the 
final  hour  of  trading  on  the  Exchange. 
An  analysis  of  the  trading  in  those 
stocks  which  experienced  an  increase  in 
order  flow  did  not,  Amex  believes, 
reveal  an  effort  to  manipulate  the 
closing  price. 

The  Exchange  now  seeks  to  (1)  e;ctend 
the  pilot  program  an  additional  three 
months  in  order  to  provide  the 
Commission  with  sufficient  time  to 
study  the  Exchange's  report,  and  (2) 
obtain  permanent  approval  of  the 
proposal  prior  to  the  expiration  date  of 
the  pilot  program  on  September  15, 1992. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

IIL  Solicitation  of  ConuneDts 

Interested  persons  are  invited  to^ 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


.*  5>ee  Ifller  from  Claire  P  McGrath.  Special 
Counsel.  Legal  ft  Regulalory  Policy.  Amex.  lo  Mary 
Reveil.  Branch  Chief.  Division  of  Market  ReRulntion, 
SEC.  dated  |une  10.  1992. 

*  The  Amex's  report  concentrates  on  MOC  ordiTS 
entered  on  expiration  Fridays  from  June  1991 
Ihrotixh  March  1992. 


Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section! 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-92-19  and  should  be  submitted 
by  July  14, 1992. 

rV.  Discussion  and  Order  Granting 
Accelerated  Partial  Approval  of  the 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  has  concluded,  for  the 
reasons  set  forth  below,  that  the  portion 
of  the  proposed  rule  change  to  extend 
the  pilot  for  an  additional  three  months 
is  consistent  with  section  6  of  the  Act  • 
and  the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  section  6(b)(5)  requirement  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 

In  the  order  originally  approving  the 
MOC  procedures  for  a  one-year  pilot 
period,  the  Commission  directed  the 
Amex  to  submit  a  report,  prior  to  March 
14, 1992,  evaluating  the  effects  of  the 
MOC  procedures  over  the  pilot  period. 
The  Commission  requested  submission 
of  the  report  three  months  prior  to  the 
expiration  of  the  pilot  program  in  order 
to  have  ample  time  in  which  to  evaluate 

♦'Amex's  experience  with  the  MOC 
''procedures.  The  Commission  believed 
that  the  report  would  help  it  determine 
whether  the  MOC  pilot  should  be 
extended  beyond  its  expiration  or,  in  tljp 
alternative,  granted  permanent 
approval.  The  Amex,  however,  did  not 
submit  the  required  report  until  June  10. 
1992. 

The  Commission  believes  that  a  three- 
month  extension  of  the  proposal,  until 
September  15, 1992,  is  appropriate  in 


order  lo  provide  the  Commission  with 
additional  time  to  review  the  submitted 
data  regarding  the  MOC  procedures. 
After  reviewing  such  data,  the 
Commission  should  be  able  to  make  a 
decision  with  regard  to  the  Amex's 
proposal  requesting  permanent  approval 
of  the  MOC  procedures.  The 
Commission  also  believes  that  during 
the  next  three  months  of  the  pilot,  the 
Amex  should  continue  to  monitor  the 
closing  MOC  procedures  and  report  to 
the  Commission  any  increased  volatility 
or  order  flow  during  the  last  hour  of 
trading. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  proposed  rule  change 
in  the  Federal  Register.  Accelerated 
approval  enables  the  Exchange  to 
continue,  on  an  uninterrupted  basis,  the 
procedures  currently  used  for  handling 
and  executing  MOC  orders.'  The 
additional  three-month  continuation  of 
the  pilot  program  should  allow  the 
Commission  sufficient  time  to  review 
the  Exchange's  report  and  determine 
whether  approval  of  the  procedures  on  a 
permanent  basis  is  consistent  with  the 
Act.  Furthermore,  the  Commission 
solicited  comment  on  the  Amex's 
original  MOC  proposal,  and  no 
comments  were  received  on  the 
proposal. 

V.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  section  6{b)(5] 
of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
secUon  19(b)(2)  of  the  Act  •  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved  for  a  pilot  period  ending  on 
September  15. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  del^atcd 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  92-14736  Filed  B-22-92;  8:45  am] 

BILLIHG  COOC  8010-01-W  : 


•15  U.S.C  7ef  (1988). 


'  The  Commission  notes  that  it  also  recently 
granted  permanent  partial  approval  to  a 
suhslantially  similar  proposal  submitted  by  the  New 
York  Stock  Exchange.  Inc.  ."NYSE")  (see  Securities 
Exchange  Act  Release  No.  30004  (Noveml>er  27. 
1991).  5*)  FR  63533^  (order  granting  partial  approval 
to  File  No.  SR-NYSF.-91-3.'i)).  The  portion  of  the 
NYSE's  proposal  which  was  permanently  approved 
by  the  Commission  makes  the  NYSE's  procedures 
used  for  the  execution  of  MOC  order  on  expiration 
Frid.iys  applicable  to  every  trading  day. 

"  IS  U.S.C.  78slb)(2)  (1988). 

•  17  era  200.3O-3(a)(12)  (1991). 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing:  Cincinnati  Stock  Exchange, 

.«.  ]] 

June  17. 1992 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

ADT  Limited 
(Warrants)  (pur.  1  common  at  $10)  (File  No. 
7^8820) 
Alcatel  Alsthom  Compagnie  Cenerale  d' 
Electric 
American  Depository  Shares  (rep  Vi  share 
FF40)  (File  No.  7-8821) 
Alza  Corp. 
Class  A  Common  Stock,  $0.01  Par  Value 
(File  No.  7-8822) 
Aracruz  Celulose,  S.A. 
American  Depository  Shares  (rep  5  shares  , 
of  aass  B  Stock)  (File  No.  7-6623) 
Boston  Scientific  Corp. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
6624) 
Conagra,  Inc. 
Class  E  Cum.  Conv.  Vol.  Pfd.  Stock  (File 
No.  7-6625) 
First  Interstate  Bancorp 
Depository  Shares  (rep  Va  share  of  9%  Pfd. 
Stock.  Series  G)  (File  No.  7-6626) 
First  USA.  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 
6627) 
Kohl's  Corp.    I 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
8628) 
Medical  Care  International.  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
8629) 
MuniYield  New  Jersey  Fund,  Inc. 
Common  Stock,  $0.10  Par  Value  (File  No.  7- 
8630) 
Nuveen  (John).  Co. 
Class  A  Common  Stock.  $0.01  Par  Value 
(File  No.  7-6631) 
Santa  Fe  Energy  Resources,  Inc. 
Conv.  Pfd.  Stock.  7%  Ser.  $0.01  Par  Value 
(File  No.  7-8632) 
Stifel  Financial  Corp. 
Common  Stock.  $0.15  Par  Value  (File  No.  7- 
6633) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reporied  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  9. 1992,  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 


20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-14667  Filed  6-22-92;  8:45  am) 

BILUNG  CODE  M10-«1-M 


[File  No.  500-1] 

Programming  &  Systems,  Inc^  Order 
of  Suspension  of  Trading 

June  18  1992. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  the  most 
recently  filed  annual  fmancial 
statements  of  Programming  &  Systems, 
Inc.,  for  its  Hscal  year  ended  February 
28, 1991.  substantially  and  materially 
overstate  the  company's  income. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  securities 
of  the  above-listed  company  is 
suspended  for  the  period  from  9:30  a.m. 
(e.d.t.),  June  18. 1992  through  11.59  p.m. 
(e.d.t.)  on  July  1, 1992. 

By  the  Commission. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  92-14738  Filed  b-22-92:  8:45  am) 

BIUJNG  CODE  8010-01-M 


[Rel.  No.  IC-18785: 811-2003] 
Renaissance  Fund,  Inc.;  Application 

June  15. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Renaissance  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNG  date:  The  application  was  filed 
on  August  26, 1991.  and  amended  on 
January  22.  and  June  8. 1992. 


HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  %vriting  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
10, 1992,  and  should  be  accompanied  by 
proof  of  service  on  applicant,  in  the  form 
of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  70  Maple  Avenue.  Katonah. 
New  York  10536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs.  Staff  Attorney,  at  (202) 
272-3028.  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

APPUCANT'S  REPRESENTATIONS:  1. 

Applicant  is  a  closed-end  diversified 
investment  company,  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Maryland.  The  SECs  records  indicate 
that  on  May  8, 1986,  applicant  filed  a 
registration  statement  on  Form  N-2 
under  the  Act  to  register  under  the  Act 
and  the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  April  15, 1987,  after  which 
time  applicant  commenced  its  initial 
public  offering. 

2.  Renaissance  Advisors,  Inc. 
("Advisors")  was  applicant's  investment 
adviser  and  is  wholly-owned  by  Eric  S. 
Emory.  Eric  S.  Emory  was  applicant's 
president  and  also  a  member  of 
applicant's  board  of  directors.  On  March 
26. 1991.  the  United  States  District  Court 
for  the  Southern  District  of  New  York 
entered  a  final  judgment  (No.  91  Civ. 
2053)  (S.D.N. Y.  Mar.  26, 1991)  against 
Advisors  and  Mr.  Emory  on  the  basis  of 
various  violations  of  the  Securities  Act 
of  1933,  the  Securities  Exchange  Act  of 
1934,  and  the  Act  (the  "Order"). 
Pursuant  to  the  Order,  Advisors  and  Mr. 
Emory  were  ordered,  among  other 
things,  to  use  their  best  efforts  to  cause 
applicant  to  deregister  as  an  investment 
company  under  the  Act. 
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3.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
been  made,  with  the  exception  of  one 
shareholder  who  has  not  returned  his 
shares  for  redemption.  The  assets 
attributable  to  that  shareholder  have 
been  placed  in  escrow  with  the  Bank  of 
New  York  (Katonah  branch)  for  the 
benefit  of  the  shareholder. 

4.  Applicant  has  no  debts  or  other 
liabilities  that  remain  outstanding. 

5.  In  a  supplemental  letter  dated  June 
15. 1992.  counsel  to  applicant  advised 
the  staff  that  applicant  would  be 
dissolved  under  Maryland  law  promptly 
after  the  issuance  of  the  order  requested 
in  its  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  92-14739  Filed  ^Z2.-%Z\  8:45  am] 

BILUNG  CODE  S010-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Diplomatic  Security 

[Public  Notice  1640) 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

agency:  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  following  information 
collection  requirement  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.SC.  chapter  35. 

SUMMARY:  The  Department  of  State  is 
requesting  approval  for  the  collection  of 
information  from  nonresident  aliens 
seeking  to  acquire  the  status  of  an  alien 
lawfully  admitted  for  permanent 
residence  during  Fiscal  Years  1993  and 
1994  under  the  provisions  of  section  132 
of  the  Immigration  Act  of  1990,  Public 
Law  101-649,  as  amended.  Section  132. 
as  amended,  authorizes  the  issuance  of 
40.000  immigrant  visas  per  year  during 
fiscal  years  1993  and  1994  to  aliens  who 
are  natives  of  certain  countries  and  who 
submit  applications  for  selection  during 
time  periods  to  be  specified  by  the 
Department  of  State.  Proposed 
regulations  for  the  implementation  of 
section  13Z  as  amended,  were  published 
by  the  Department  of  State  on  April  27. 
1992.  57  FR  15266. 

Collection  of  the  information  required 
is  necessary  to  permit  implementation  of 
the  provisions  of  section  132.  Without 
collection  of  the  information,  there  can 


be  no  implementation  of  the  program 
and.  thus,  no  issuance  of  the  40.000 
immigrant  visas  authorized  by  law.  The 
proposed  information  collection 
contains  the  following: 

1.  Type  of  review  requested — 
extension  of  previously  authorized 
information  collection. 

Originating  Office — ^Bureau  of 
Consular  Affairs. 

Title  of  information  collection — 
application  for  selection  for 
consideration  for  visa  issuance  under 
section  132  of  Public  Law  101-649.  as 
amended. 

Frequency — Once  a  year  during  fiscal 
years  1992  and  1993. 

Form  No.— None.  (Applicants  will  be 
permitted  to  provide  the  required 
information  on  paper  of  their  choice. 
The  only  requirement  is  that  the 
information  be  typed  or  printed  legibly 
in  the  Roman  alphabet.) 

Respondents — Nonresident  aliens 
hoping  to  be  selected  for  immigrant  visa 
issuance  under  the  provisions  of  section 
132  of  Public  Law  101-649.  as  amended. 

Estimated  number  of  respondents — 
between  2.000,000  and  3,500.000. 

Average  hours  per  response — 0.25. 

Total  estimated  burden  hours — 
between  500,000  and  1.750.000. 

Section  3504(h)  of  Public  Law  96-511 
applied. 

Additional  information  or  comments: 
Comments  and  questions  should  be 
directed  to  (OMB)  Lyn  U\i  at  (202)  395- 
7430. 

Dated;  June  17, 1992. 
Sheldon  |.  Krys, 

Assistant  Secretary  for  Diplomatic  Security. 
[FR  Doc.  92-14741  Filed  6-22-92;  8:45  am] 

B4LLING  COOC  471(M3-M 


Subject:  Telex  dated  May  26, 1992. 

Mail  Vote  574  (Japan-China  Fares)        j 
r-i_0431  r-»-092f 

1^2—05.11  r-7— 092v 

r-3— 063i  /  r-8— 014a 

r-t_0651  r-5-085hh 

Proposed  Effective  Date:  July  20, 1992 

Proposed  Effective  Date:  July  20, 1992. 

Docket  Number:  48190. 

Date  filed:  June  10, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  Telex  dated  June  10. 1992. 
Reso  024f— Local  Currency  Charges- 
Lebanon. 

Proposed  Effective  Date:  June  15. 1992. 

Docket  Number:  48191. 

Date  filed:  June  10, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  Telex  dated  June  2. 1992.  Mail 
Vote  575  (Cargo  Rates  From  China). 

Proposed  Effective  Date:  July  1, 1992. 

Docket  Number:  48193. . 

Date  filed:  June  12. 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  PAC/Reso/374  dated  June  1. 
1992.  Expedited  Resolutions  R-1  To  R-4. 

Proposed  Effective  Date:  July  1/ 
September  1. 1992. 

Docket  Number:  48194. 

I>o/e///ec/.- June  12, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  Telex  dated  June  5. 1992. 
TC31  Mail  Vote  576— US  Fares  to  Port  of 
Spain/Trinidad/Tobago. 

Proposed  Effective  Date:  July  1. 1992. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc.  92-14679  Filed  6-22-92:  8:45  am) 

BILUNG  CODE  4910-e2-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  June  12, 
1992 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number:  48183. 

Date  filed:  June  8, 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC31  Reso/P  0930  dated  June 
5. 1992.  South  Pacific  Expedited  Resos 
002j  (r-1)  and  204c  (4-2). 

Proposed  Effective  Date:  July  15. 1992. 

Docket  Number:  48184. 

Date  filed:  June  8. 1992. 

Parties:  Members  of  the  International 
Air  Transport  Association 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  June  12, 1992 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.].  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedure. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number:  48196. 

Dated  Filed:  June  12, 1992. 
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Due  Dale  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  10, 1992. 

Description:  Application  of  Air 
Columbus — Transporte  Aereo  Nao 
Regular.  S.A..  pursuant  to  section  402  of 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  a  foreign  air 
carrier  permit  for  authority  to  engage  in 
charter  foreign  air  transportation, 
carrying  persons  and/or  property 
between  any  point  or  points  in  Portugal 
and  any  pwint  or  points  in  the  United 
States. 

Docket  Number  48135. 

Date  filed:  June  8. 1992. 

Due  [kite  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  6. 1992. 

Description:  Amendment  to  the 
Application  of  Carnival  Air  Lines,  Inc..  ^ 
pursuant  (o  section  401  of  the  Act  and 
subpart  Q  of  the  Regulations,  requests    ; 
that  it's  application  be  amended  by 
deleting  existing  paragraph  4  and  - 
substituting  the  following: 

"4.  Applicant  requests  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity  which  would  authorize  it  to  engage 
in  scheduled  foreign  air  transportation  of 
persons,  properly  and  mail  as  follows: 

(a)  Between  New  York.  NY.  San  Juan/ 
Ponce/Aquadilla,  Puerto  Rico  or  Miami. 
Florida  on  the  one  hand  and  Santo  Domingo 
or  Puerto  Plata  Dominican  Republic  on  the 
other,  (b)  Between  New  York.  NY  or  San 
]uan/Ponce/Aquadilla.  Puerto  Rico  on  the 
one  hand  and  Georgetown.  Guyana,  on  the 
other,  (c)  Between  San  Juan.  Puerto  Rico  on 
the  one  hand  and  Toronto,  on  the  other." 
Phyllis  T.  Kaylor. 
Chief.  Documentary  Services  Division. 

|FR  Doc.  92-14678  Filed  6-22-92:  8:45  am] 

BILUNG  COOE  4910-62-M 


Order  Adjusting  International  Cargo 
Rate  Flexibility  Level 

Policy  Statement  PS-109,  implemented 
by  Regulation  ER-1322  of  the  Civil 
Aeronautics  Board  and  adopted  by  the 
Department,  established  geographic 
zones  of  cargo  pricing  flexibility  within 
which  certain  cargo  rate  tariffs  filed  by 
carriers  would  be  subject  to  suspension 
only  in  extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1. 1982.  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1. 1983. 
By  Order  92-5-43.  the  Department 
established  the  currently  effective  SFRL 
adjustments. 


In  establishing  the  SFRL  for  the  two-  ,. 
month  period  beginning  June  1, 1992.  we 
have  projected  non-fuel  costs  based  on 
the  year  ended  December  31, 1991  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  available  experienced 
monthly  fuel  cost  levels  as  reported  to 
the  Department. 

By  Order  92-6-29  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1. 1982  level: 


Atlantic 

Western  Hemispl|i 
Pacific 


ere.. 


1.2923 
1.1659 
1.6025 


For  Further  Information  Contact:  Keith 
A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation:  June 
17,  1992. 
Patrick  V.  Murphy. 

Deputy  Assistant  Secretary  for  Policy  and  ■ 
International  Affairs. 
(FR  Doc.  92-14676  Filed  6-22-92;  8:45  am] 

BtLLING  COOE  4910-62-M 

Federal  Aviation  Administration 
ISummary  Notice  No.  PE-92-171 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Disposition  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions;  Correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  DATES  in  a  notice  of 
petitions  for  exemption  published  on 
June  16. 1992  (57  FR  26885).  This  action 
corrects  that  error. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  July  8, 1992. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  Chief  Counsel, 
attn:  Rules  docket  (AGC-10),  Petition 

Docket  No 800  Independence 

Avenue.  SW..  Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Nick  Spithas,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9704. 
SUPP1.EMENTARY  INFORMATION:  The 
document  was  published  June  16. 1992 
(57  FR  26885).  In  the  DATES  heading,  the 
comment  closing  date  is  in  error.  Please 


change  "June  26.  ■1992"  to  read  "July  8. 

1992". 

Denise  Castaldo. 

Manojier.  Program  Management  Staff 
|FR  Doc.  92-14696  Filed  6-22-92;  8:45  am| 
BILUNG  COOE  4910- 13-M 

Aviation  Rulemaking  Advisory 
Committee,  General  Aviation 
Operations  Subcommittee;  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  Federal  Aviation  Administration 
General  Aviation  Operations 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on  July 
14, 1992,  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Aircraft  Owners  and  Pilots 
Association,  500  E  Street,  SW.,  suite  920. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Ron  Myres.  Executive  Director. 
General  Aviation  Operations 
Subcommittee,  Flight  Standards  Service 
(AFS-850),  800  Independence  Avenue. 
SW..  Washington.  DC  20591.  Telephone: 
(202)  267-8150;  FAX:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463: 
5  U.S.C.  app.  II),  notice  is  hereby  given 
of  a  meeting  of  the  General  Aviation 
Operations  Subcommittee  to  be  held  on 
July  14, 1992.  at  the  Aircraft  Owners  and 
Pilots  Association,  500  E  Street.  SW., 
suite  920.  Washington.  DC.  The  agenda 
for  this  meeting  will  include  progress 
reports  from  the  IFR  Fuel  Reserve, 
Definition  of  Emergencies,  Operations 
over  the  High  Seas,  Minimum  Safe 
Operating  Altitude,  and  Experimental/ 
Restricted  Category  Operations 
Working  Groups. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Washington.  DC.  on  June  IS.  1992. 
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Ron  Myres, 

Executivr  Director.  General  Aviation 
Operations  Subcomwittre.  Aviation 
Rulemaking  Advisory  Committee. 
|FR  Doc.  92-14699  Filed  6-22-92:  8:45  am) 

BILLING  CO«  4910-11-11 


Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC);  Cleveland  Hopkins  International 
Airport,  Cleveland,  OH 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 


summary:  The  FAA  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at 
Cleveland  Hopkins  International  Airport 
and  use  the  revenue  from  a  PFC  at 
Cleveland  Hopkins  International  Airport 
and  Burke  Lakefront  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  23, 1992. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  District  Office, 
Willow  Run  Airport.  East,  8820  Beck 
Road.  Belleville.  Ml  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Cynthia 
Rich,  Director  of  the  Department  of  Port 
Control,  at  the  following  address: 
Cleveland  Hopkins  International 
Airport,  5300  Riverside  Drive, 
Cleveland,  OH  44135. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Department 
of  Port  Control,  Cleveland  Hopkins 
International  Airport  under  \  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Peter  Serini,  Manager,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  88209  Beck  Road, 
Belleville,  Ml  48111,  (313)  487-7300.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose  of 
PFC  at  Cleveland  Hopkins  International 
Airport  and  use  the  revenue  from  a  PFC 
at  Cleveland  Hopkins  International 
Airport  and  Burke  Lakefront  Airport 
under  the  provisions  of  the  Aviation 


Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L.  101- 
508)  and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  May  29. 1902  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Department  of  Port  Control.  City  of 
Cleveland  was  substantially  complete 
within  the  requirements  of  section  158.25 
of  Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  29, 1992. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1, 1992 

Proposed  charge  expiration  date:  July 
30. 1995. 

Total  estimated  PFC  revenue: 
$34,952,000. 

Brief  description  of  proposed  projects: 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility 
Ctiarge  (PFC)  at  Detroit  Metropolitan 
Wayne  County  Airport,  Detroit,  Ml  and 
Use  the  Revenue  From  a  PFC  at 
Detroit  Metropolitan  Wayne  Country 
Airport,  Detroit,  Ml  and  Willow  Run 
Airport,  Belleville,  Ml 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application.  


Projects  To  Impose  and  Use  PFC 

Cleveland  Hopkins  International 

Airport 

Sound  Insulate  Residences 

Taxiway  "L"  Shoulders 

Extension  of  Taxiway  "Q" 

Burke  Lakefront  Airport  Terminal 

Building  Asbestos  Encapsulation  and 

Removal 

Projects  Only  To  Impose  a  PFC 

Cleveland  Hopkins  International 
Airport 

Lind  Acquisition-Resident  Relocation 

Burke  Lakefront  Airport 

Sewers  for  Confined  Disposal  Facility 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT". 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Department 
of  Port  Control,  Cleveland  Hopkins 
International  Airport. 

Issued  in  Des  Plaines,  Illinois,  on  June  10, 
1992. 

Larry  H.  Ladendorf. 

Acting  Manager.  Airports  Division  Great 
Lakes  Region. 
|FR  Doc.  92-14698  Filed  ft-22-92;  8:45  omj 
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summary:  The  FAA  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at  Detroit 
Metropolitan  Wayne  County  Airport 
and  use  the  revenue  from  a  PFC  at 
Detroit  Metropolitan  Wayne  County 
Airport  and  Willow  Run  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  23, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport.  East.  8820 
Beck  Road.  Belleville.  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  C. 
Braun,  Director  of  Airports  of  the 
Charter  County  of  Wayne.  Michigan,  at 
the  following  address:  Wayne  County 
Department  of  Public  Services.  Division 
of  Airports,  Detroit  Metropolitan  Wayne 
County  Airport.  L.C.  Smith  Terminal, 
Mezzanine,  Detroit,  Michigan  48242. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Charter 
County  of  Wayne.  Michigan,  under 
§  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  A.  Serini,  Manager,  Detroit 
Airports  District  Office.  Willow  Run 
Airport,  East,  8820  Beck  Road,  Belleville, 
Michigan  48111,  (313)  487-7300.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose  a 
PFC  at  Detroit  Metropolitan  Wayne 
County  Airport  and  use  the  revenue 
from  a  PFC  at  Detroit  Metropolitan 
Wayne  County  Airport  and  Willow  Run 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
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Act  of  1990  {Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  June  11. 1992,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Charter  County  of  Wayne,  Michigan, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  19, 1992. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1. 1992. 

Proposed  charge  expiration  date: 
November  30.  2024. 

Total  estimated  PFC  revenue: 
$1,588,093,000. 

Brief  description  of  proposed  project: 

Projects  To  Impose  and  Use  a  PFC 

Detroit  Metropolitan  Wayne  Country 
Airport 

South  Airport  Access  Road  Construction 
Stormwater  Retention  and  Drainage 

Facilities  Construction 
Noise  Berm  Construction 
Noise  Mitigation  Program 

Willow  Run  Airport 

Airport  Layout  Plan  Update 

Projects  Only  To  Impose  a  PFC 

Detroit  Metropolitan  Wayne  County 
Airport 

Midfield  Domestic  and  International 

Terminal  Facility 
Construction 
Reconstruction  of  Existing  Terminals 

and  Concourses 
Land  Acquisition  and  Preliminary 

Design  for  a  Fourth 
Parallel  Runway 

Willow  Run  Airport 

Snow  Removal  Equipment  Building 

Design  and  Construction 
Perimeter  Property  Fencing  and 

Removal  of  Airport  Hazards 
Runway  5R/23L  Extension  and 

Relocation  of  Ecorse  Road  and 
Utilities 

Runway  14/32  Resurfacing 
Snow  Removal  Equipment  Purchase 

Class  or  classes  of  air  carriers  which 
th^  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Conunercial  Operators  filing  FAA  Form 
1800-31  and  enplaning  fewer  than  500 
passengers  per  year. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofHce 


listed  above  under  "FOR  FURTHER 

INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Charter 
County  of  Wayne.  Michigan.  Division  of 
Airports. 

Issued  in  Des  Piaines,  Illinois,  on  June  12. 
1992. 

Larry  H.  Ladendorf. 

Acting  Manager.  Airports  Division.  Great 

Lakes  Region. 

[FR  Doc.  92-14697  Filed  6-22-92:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

[Department  Circular— Pul>lic  Debt  Series— 
No.  20-92] 

Treasury  Notes  of  June  30, 1994, 
Series  AB-1994  (CUSIP  No.  912827  F7 
2) 

Washington.  June  17. 1992. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  United  States  securities,  as 
described  above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accrue 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 


2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  oH'ering 
announcement.  They  will  not  be  issued 
in  registered  defmitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular. 
Public  Debt  Series,  No.  2-86  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 

•this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239-1500.  The  closing 
times  for  the  receipt  of  noncompetitive 
and  competitive  tenders  are  specified  in 
the  offering  announcement. 
Noncompetitive  tenders  will  be 
considered  timely  if  postmarked  (U.S. 
Postal  Service  cancellation  date)  no 
later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  deHned  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
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in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  Notes  being  auctioned, 
in  "when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A)), 
excluding  those  institutions  described  in 
subparagraph  (vii).  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A);  and 
government  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  Exchange  Commission  or  noticed  as 
government  securities  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  A  submitter,  if 
bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  non-competitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the  customer 
and  the  amount  bid.  For  mailed  tenders, 
the  customer  list  must  be  submitted  with 
the  tender.  For  ether  than  mailed 
tenders,  the  customer  list  should 
accompany  the  tender.  If  the  customer 
list  is  not  submitted  with  the  tender, 
information  for  the  list  must  be  complete 
and  available  for  review  by  the  deadline 
for  submission  of  noncompetitive 
tenders.  The  customer  list  should  be 
received  by  the  Federal  Reserve  Bank 
on  auction  day.  All  competitive  and 
noncompetitive  bids  submitted  on 
behalf  of  trust  estates  must  provide,  for 
each  trust  estate,  the  name  or  title  of  the 
trustee(s),  a  reference  to  the  document 
creating  the  trust  with  the  date  of 
execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list  must 
include  customers  and  customers  of 
those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  tqfcil  of 
all  its  bids  for  the  security  being  offered 
and  its  net  position  in  the  security 
equals  or  exceeds  $2  billion,  with  the 
position  to  be  determined  as  of  one-half 
hour  prior  to  the  closing  time  for  the 
receipt  of  competitive  tenders.  A  net 


long  position  includes  positions,  in  the 
security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids.  Subject  to 
the  reservations  expressed  in  Section  4, 
noncompetitive  bids  will  be  accepted  in 
full,  and  then  competitive  bids  will  be 
accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Bids  at  the 
highest  accepted  yield  will  be  prorated 
if  necessary.  After  the  determination  is 
made  as  to  which  bids  are  accepted,  an 
interest  rate  will  be  established,  at  a  Vs 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit.  That  stated  rate  of  interest  will  be 
paid  on  all  of  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive  bids 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  places  on  the 
basis  of  price  per  hundred,  e.g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 


amount  of  noncompetitive  bids  received 
would  absorb  all  or  most  of  the  offering, 
competitive  bids  will  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids  received 
from  Federal  Reserve  Banks  will  be 
accepted  at  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account  the 
bidder's  net  long  position,  if  the  bidder 
has  been  obliged  to  report  its  position 
per  the  requirements  outlined  in  section 
3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge'agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  securities  broker/dealer 
submitting  a  bid  for  a  customer  is 
responsible  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
awarded  $500  million  or  more  of 
securities  as  a  result  of  bids  submitted 
by  the  depository  institution  or 
government  securities  broker/dealer. 


4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
Notes  specified  in  the  offering 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  Section  is 
final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
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Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  purchase 
price  of  the  Notes  allotted  is  over  par, 
settlement  for  the  premium  must  be 
completed  timely,  as  specified  above. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par,  the  discount  will  be  remitted 
to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to'be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 


adversely  a^ect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  part 
of  this  circular. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

Attachment  A — Treasury's  Single  Bidder 
Guidelines  for  Noncompetitive  Bidding 
in  all  Treasury  Security  Auctions 

The  investor  categories  listed  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — A  bank  holding  company 
(includes  the  company  and/or  one  or 
more  of  its  subsidiaries,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(2)  Banks  and  Branches — A  parent 
bank  (includes  the  parent  and/or  one  or 
more  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(3)  Thrift  Institutidns  and  Branches — 
A  thrift  institution,  such  as  a  savings 
and  loan  association,  credit  union, 
savings  bank,  or  other  similar  entity 
(includes  the  principal  or  parent  office 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  apphcable  law). 

(4)  Corporations  and  Subsidiaries — A 
corporation  (includes  the  corporation 
and/or  one  or  more  of  its  majority- 
owned  subsidiaries,  i.e.,  any  subsidiary 
more  than  50  percent  of  whose  stock  is 
owned  by  the  parent  corporation  or  by 
any  other  of  its  majority-owned 
subsidiaries). 

(5)  Families — A  married  person 
(includes  his  or  her  spouse,  and  any 
unmarried  adult  children,  having  a 
common  address  and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships — Each  partnership 
(includes  a  partnership  or  individual 
partner(s),  acting  together  or  separately, 
who  own  the  majority  or  controlling 
interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians,  Custodians,  or  other 
Fiduciaries — A  guardian,  custodian,  or 
similar  fiduciary,  identified  by  (a)  the 


name  or  title  of  the  fiduciary,  (b) 
reference  to  the  document,  court  order, 
or  other  authority  under  which  the 
fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the 
estate. 

(8)  Trusts — A  trust  estate,  which  is 
identified  by  (a)  the  name  or  title  of  the 
trustee,  (b)  a  reference  to  the  document 
creating  the  trust,  e.g..  a  trust  indenture, 
with  date  of  execution,  or  a  will,  (c)  the 
IRS  employer  identification  number  (not 
social  security  account  number). 

(9)  Political  Subdivisions — (a)  A  state 
government  (any  of  the  50  states  and  the 
District  of  Columbia). 

(b)  A  unit  of  local  government  (any 
county,  city,  municipality,  or  township, 
or  other  unit  of  general  government,  as 
defined  by  the  Bureau  of  the  Census  for 
statistical  purposes,  and  includes  any 
trust,  investment,  or  other  funds 
thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds — A  money  market . 
fund  (includes  all  funds  that  have  a 
common  management). 

(12)  Investment  Agents/Money 
Managers — An  individual,  firm,  or 
association  that  undertakes  to  service, 
invest,  and/or  manage  funds  for  others. 

(13)  Pension  Funds — A  pension  fund 
(includes  all  funds  that  comprise  it, 
whether  or  not  separately  administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder"  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 
Financing.  Bureau  of  the  Public  Debt, 
Washington,  DC  20239  (telephone  202/ 
219-3350). 

Auction  of  2- Year  and  5- Year  Notes 
Totaling  $25,500  Million 

The  Treasury  will  auction  $15,000 
million  of  2-year  notes  and  $10,.'j00 
million  of  5-year  notes  to  refund  $19,319 
million  of  securities  maturing  June  30, 
1992,  and  to  raise  about  $6,175  million 
new  cash.  The  $19,319  million  of 
maturing  securities  are  those  held  by  the 
public,  including  $977  million  currently 
held  by  Federal  Reserve  Banks  as 
agents  for  foreign  and  international 
monetary  authorities. 

The  $25,500  million  is  being  offered  to 
the  public,  and  any  amounts  tendered 
by  Federal  Reserve  Banks  as  agents  for 
foreign  and  international  monetary 
authorities  will  be  added  to  that  amount. 
Tenders  for  such  accounts  will  be 
accepted  at  the  average  prices  of 
accepted  competitive  tenders. 

In  addition  to  the  public  holdings. 
Federal  Reserve  Banks,  for  their  own 
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accounts,  hold  $1,854  million  of  the 
maturing  securities  that  may  be 
refunded  by  issuing  additional  amounts 


of  the  new  securities  at  the  average 
prices  of  accepted  competitive  tenders. 

Details  about  each  of  the  new 
securities  are  given  in  the  attached 


Amount  Offered  to  the  Public > 

Description  of  Security: 

Term  and  type  of  security 

Series  and  CUSIP  designation 

Maturity  date 

Interest  rate 

Investment  yield 

Premium  or  discount 

Interest  payment  dates 

Minimum  denomination  available 

Terms  of  Sale: 

Method  of  sale 

Competitive  tenders 

Noncompetitive  tenders 

Accrued  interest  payable  by  investor 

Key  Dates: 

Receipt  of  tenders ■: 

(a)  noncompetitive - 

(b|  competitive 

Settlement  (final  payment  due  from  institu- 
tions): 

(a)  funds    immediately    available    to    the 
Treasury. 

(b)  readily-collectible  check 


$15,000  million. 


2-year  notes 

Series  AB-1994  (CUSIP  No.  912827  F7  2) 

June  30,  1994 

To  be  determined  based  on  the  average  of 
accepted  bids. 

To  be  determined  at  auction 

To  be  determined  after  auction 

December  31  and  June  30 

$5,000 


Yield  auction 

Must  be  exprcs.'ied  as  an  annual  yield,  with 

two  decimals,  e.g.,  7.10%. 
Accepted  in  full  at  the  average  price  up  to 

$5,000,000. 
None...". 


highlights  of  the  offerings  and  in  the 
official  offering  circulars. 
Attachment— Highlights  of  Treasury 
Offerings  to  the  Public  of  2-Year  and  5- 
Year  Notes  To  Be  Issued  June  30, 1992 

June  17,  1992. 

$10,500  million. 

5-year  notes. 

Series  N-1997  (CUSIP  No.  912827  F8  0). 

June  30,  1997. 

To  be  determined  based  on  the  average  of 
accepted  bids. 
,  To  be  delerrhined  at  auction. 
,  To  be  determined  after  auction. 
,  December  31  and  June  30. 
.  $1,000. 

.  Yield  auction. 
Must  be  expressed  as  an  annual  yield,  with 

two  decimals,  e.g.,  7.10%. 
Accepted  in  full  at  the  average  price  up  to 
$5,000,000. 
.  None. 


Tuesday,  June  23,  1992 .. 
Prior  to  12  noon,  EDST.. 
Prior  to  1  p.m..  EDST 


Tuesday.  June  30, 1992. 
Friday,  June  26. 1992 


Wednesday,  June  24,  1992. 
Prior  to  12  noon,  EDST. 
Prior  to  1  p.m.,  EDST. 


Tuesday.  June  30,  1992. 
Friday.  June  26. 1992. 
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(Departn>ent  Circular— PuWIc  Debt  Series— 
No.  21-92) 

Treasury  Notes  of  June  30, 1997, 
Series  N-1997  (CUSIP  No.  912827  F8  0) 

Washington,  June  17. 1992. 

1.  Invitation  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  United  States  securities,  as 
described  above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 
bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 


2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accrue 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer  form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-«6  (31  CFR 
part  357).  apply  to  the  Notes  offered  in 
this  circular. 


3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington.  DC  20239-1500.  The  closing 
times  for  the  receipt  of  noncompelitive 
and  competitive  tenders  are  specified  in 
the  offering  announcement. 
Noncompetitive  tenders  will  be     | 
considered  timely  if  postmarked  (U.S. 
Postal  Service  cancellation  date)  no 
later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  i^sue  day.  ! 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 
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3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A  noncompetitive 
bid  by  a  single  bidder  in  excess  of 
$5,000,000  will  be  reduced  to  that 
amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds  a 
position,  in  the  Notes  being  auctioned, 
in  jiyhen-issued"  trading,  or  in  futures 
or  fOTward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A). 
excluding  those  institutions  described  in 
subparagraph  (vii].  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(l)(A});  and 
government  securities  broker/dealers 
that  are  registered  with  the  Securities 
and  Exchange  Commission  or  noticed  as 
government  securities  broker/dealers 
pursuant  to  section  15C(a)(l)  of  the 
Securities  Exchange  Act  of  1934.  Others 
are  permitted  to  submit  tenders  only  for 
their  own  account.  A  submitter,  if 
bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  ^ving.  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  non-competitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the  customer 
and  the  amount  bid.  For  mailed  tenders, 
the  customer  list  must  be  submitted  with 
the  tender.  For  other  than  mailed 
tenders,  the  customer  list  should 
accompany  the  tender.  If  the  customer 
list  is  not  submitted  with  the  tender, 
information  for  the  list  must  be  complete 
and  available  for  review  by  the  deadline 
for  submission  of  noncompetitive 
tenders.  The  customer  list  should  be 
received  by  the  Federal  Reserve  Bank 
on  auction  day.  All  competitive  and 
noncomspetitive  bids  submitted  on 
behalf  of  trust  estates  must  provide,  for 
each  trust  estate,  the  name  or  title  of  the 
trustee{B),  a  reference  to  the  document 
creating  the  trust  with  the  date  of 
execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 


the  customer  list.  The  customer  list  most 
include  customers  and  customers  of 
those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total  of 
all  its  bids  for  the  security  being  offered 
and  its  net  position  in  the  security 
equals  or  exceeds  $2  billion,  with  the 
position  to  be  determined  as  of  one  half- 
hour  prior  to  the  closing  time  for  the 
receipt  of  competitive  tenders.  A  net 
long  position  includes  positions,  in  the 
security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers -of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for.  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount  and 
yield  range  of  accepted  bids.  Subject  to 
the  reservations  expressed  in  section  4, 
noncompetitive  bids  will  be  accepted  in 
full,  and  then  competitive  bids  will  be 
accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Bids  at  the 
highest  accepted  yield  will  be  prorated 
if  necessary.  After  the  determination  is 
made  as  to  which  bids  are  accepted,  an 
interest  rate  will  be  established,  at  a  Vs 
of  one  percent  increment,  which  results 
in  an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit.  That  stated  rate  of  interest  will  be 
paid  on  all  of  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 


determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive  bids 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  places  on  the 
basis  of  price  per  hundred,  e.g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
amount  of  noncompetitive  bids  received 
would  absorb  all  or  most  of  the  offering, 
competitive  bids  will  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids  received 
from  Federal  Reserve  Banks  will  be 
accepted  at  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offeririg.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account  the 
bidder's  net  long  position,  if  the  bidder 
has  been  obliged  to  report  its  position 
per  the  requirements  outlined  in  Section 
3.8. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged  to 
the  institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction,  written 
confirmation  of  its  bid  to  the  Federal 
Reserve  Bank  or  Branch  where  the  bid 
was  submitted.  A  depository  institution 
or  government  securities  broker/dealer 
submitting  a  bid  for  a  customer  is 
responsible  for  notifying  its  customer  of 
this  requirement  if  the  customer  is 
awarded  $500  million  or  more  of 
securities  as  a  result  of  bids  submitted 
by  the  depository  institution  or 
government  securities  broker/dealer. 

4.  Reservations  - 

4.1,  The  Secretary  of  the  Treasury 
expressly  reser\'es  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
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Notes  specified  in  the  offering 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  Section  is 
final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as 
provided  in  section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amounts  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased, 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 


authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  a 
part  of  this  circular. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

Attachment  A— Treasury's  Single  Bidder 
Guidelines  for  Noncompetitive  Bidding 
in  All  Treasury  Security  Auctions 

The  investor  categories  listed  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries— A.  bank  holding  company 
(includes  the  company  and/or  one  or 
more  of  its  subsidiaries,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(2)  Banks  and  Branches— A  parent 
bank  (includes  the  parent  and/or  one  or 
more  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(3)  Thrift  Institutions  and  Branches— 
A  thrift  institution,  such  as  a  savings 
and  loan  association,  credit  union, 
savings  bank,  or  other  similar  entity 
(includes  the  principal  or  parent  office 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries — A 
corporation  (includes  the  corporation 
and/or  one  or  more  of  its  majority- 
owned  subsidiaries,  i.e.,  any  subsidiary 
more  than  50  percent  of  whose  stock  i« 
owned  by  the  parent  corporation  or  by 
any  other  of  its  majority-owned 
subsidiaries). 

(5)  Families — A  married  person 
(includes  his  or  her  spouse,  and  any 
unmarried  adult  children,  having  a 
common  address  and/or  household). 

Note:  A  minor  child,  as  defmed  by  the  law 
of  domicile,  is  not  permitted  to  submit 
lenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 


guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships— Each  partnership 
(includes  a  partnershipor  individual 
partner(s).  acting  together  or  separately, 
who  own  the  majority  or  controlling 
interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians.  Custodians,  or  other 
Fiduciaries — A  guardian,  custodian,  or 
similar  fiduciary,  identified  by  (a)  the 
name  or  title  of  the  fiduciary,  (b) 
reference  to  the  document,  court  order, 
or  other  authority  under  which  the 
fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the 
estate. 

(8)  Trusts— A  trust  estate,  which  is- 
identified  by  (a)  the  name  or  title  of  the 
trustee,  (b)  a  reference  to  the  document 
creating  the  trust,  e.g..  a  trust  indenture, 
with  date  of  execution,  or  a  will,  (c)  the 
IRS  employer  identification  number  (not 
social  security  account  number). 

(9)  Political  Subdivisions— [a)  A  state 
government  (any  of  the  50  states  and  the 
District  of  Columbia). 

(b)  A  unit  of  local  government  (any 
county,  city.  municipaHty.  or  township, 
or  other  unit  of  general  government,  as 
defined  by  the  Bureau  of  the  Census  for 
statistical  purposes,  and  includes  any 
trust,  investment,  or  other  funds 

thereof)- 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds— A  mutual  fund 
(includes  all  funds  that  comprise  it, 
whether  or  not  separately  administered). 

(11)  Money  Market  Funds—A  money 
market  fund  (includes  all  funds  that 
have  a  common  management). 

(12)  Investment  Agents/Money 
Managers — An  individual,  firm,  or 
association  that  undertakes  to  service, 
invest,  and/or  manage  funds  for  others. 

(13)  Pension  Funds— A  pension  fund 
(includes  all  funds  that  comprise  it. 
whether  or  not  separately  administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder"  is  not 
necessarily  synonymous  with  "single  entity '. 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 
Financing.  Bureau  of  the  Public  Debt. 
Washington.  DC  20239  (telephone  202/ 
219-3350). 

Auction  of  2- Year  and  5- Year  Notes 
Totaling  $25,500  Million 

The  Treasury  will  auction  $15,000 
million  of  2-year  notes  and  $10,500 
million  of  5-year  notes  to  refund  $19,319 
million  of  securities  maturing  June  30, 
1992,  and  to  raise  about  $6,175  million 
new  cash.  The  $19,319  million  of 
maturing  securities  are  those  held  by  the 
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public  including  $977  million  currently 
held  by  Federal  Reserve  banks  as  agents 
for  foreign  and  international  monetary 
authorities. 

The  $25,500  million  is  being  offered  to 
the  public,  and  any  amounts  tendered 
by  Federal  Reserve  banks  as  agents  for 
foreign  and  international  monetary 
authorities  will  be  added  to  that  amount. 

Amount  Offered  to  the  Public 

Description  of  Security 

Term  and  type  of  security 

Series  and  CUSIP  designation 

Maturity  date 

Interest  rate  ,.....;r_ 

Investment  yield ^ „ 

Premium  or  discount „..„ 

Interest  payment  dates - 

Minimum  denomination  available 

Terms  of  Sale: 

Method  of  sale 

Competitive  tenders 

Noncompetitive  lenders „ 

Accrued  interest  payable  by  investor 

Key  Dates: 
Receipt  of  tenders „ „ _. 

(a)  Noncompetitive ». „ 

(b)  Competitive „ _ _ 

Settlement  (fmal  payment  due  from  institu- 
tions): ' 

(a)  Funds    immediately   available   to   the 
Treasury. 

(b)  Readily-collectible  check 


Tenders  for  such  accounts  will  be 
accepted  at  the  average  prices  of 
accepted  competitive  tenders. 

In  addition  to  the  public  holdings, 
Federal  Reserve  Banks,  for  their  own 
accounts,  hold  $1,854  million  of  the 
maturing  securities  that  may  be 
refunded  by  issuing  additional  amounts 


of  the  new  securities  at  the  average 
prices  of  accepted  competitive  tenders. 

Details  about  each  of  the  new 
securities  are  given  in  the  attached 
highlights  of  the  offerings  and  in  the 
official  offering  circulars. 

Attachment — ^Highlights  of  Treasury 
Offerings  to  the  Public  of  2- Year  and  5- 
Year  Notes  To  Be  Issued  June  30, 1992 


$15,000  million — _...  $10,500  million. 

2-year  notes „ 5-year  notes 

Series  AB-1994  (CUSIP  No.  912827  F7  2]..~ Series  N-1997  (CUSIP  No.  912827  F8  0) 

June  30, 1994 June  30. 19B7. 


To  bk  determined  based  on  the  average  of 
accepted  bids. 

To  be  determined  at  auction ™... 

To  be  determined  after  auction ™ 

December  31  and  June  30 „ 

$5.000 „ 


To  be  determined  based  on  the  average  of 

accepted  bids. 
To  be  determined  at  auction. 
To.  be  determined  after  auction. 
Decemt>er  31  and  June  30.    ■ 
$1,000. 


Yield  auction _ Yield  auction. 

Must  be  expressed  as  an  annual  yield,  with  Must  be  expressed  as  an  annual  yield  with 

two  decimals,  e.g..  7.10%.  two  decimals,  e.g.,  7.10%. 

Accepted  in  full  at  the  average  price  up  to  Accepted  in  full  at  the  average  price  up  to 

$5,000,000.  $5,000,00a 

None None. 

Tuesday,  June  23.  1992....„ _ Wednesday.  June  24,  1992. 

Prior  to  12  noon.  EDST Prior  to  12  noon.  EDST. 

Prior  to  1  p.nu.  EDST Prior  to  1  p.m..  EDST. 


Tuesday,  June  30,  1992.... _ Tuesday,  June  30.  1992 

Friday.  June  28.  1992.- _ - Friday,  June  28,  1992. 


{VR  Doc.  92-14671  Filed  6-18-92: 10:58  am| 

BILUNQ  COOE  4«10-40-M 


Customs  Sei^lce 

Country  of  Origin  lUarldng  Forums 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Extension  of  time  for  comments. 

summary:  This  notice  extends  the 
period  of  time  within  which  interested 
members  of  the  public  may  submit 
comments  that  may  be  addressed  at  the 
trade  forums  that  Customs  will  hold  to 
explore  ways  to  simplify  marking 
requirements.  A  notice  inviting  the 
public  to  submit  comments  and  to 
suggest  topics  regarding  country  of 
origin  marking  requirements  was 
published  in  the  Federal  Register  (57  FR 
15355)  on  April  27, 1992,  and  comments 
were  to  have  been  received  on  or  before 
]une  11, 1992.  A  request  has  been 
received  to  extend  the  period  of  time  for 
comments.  In  view  of  the  complexity, 
and  variety  of  the  issues  involved,  the 
request  is  being  granted. 

DATES:  Comments  will  now  be  accepted 
if  received  on  or  before  July  15, 1992. 


ADDRESSES:  Comments  should  be 
submitted  to  and  may  be  inspected  at 
the  Regulations  and  Disclosure  Law 
Branch,  room  2119,  U.S.  Customs 
Service.  1301  Constitution  Avenue,  NW, 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorrie  Rodbart,  Value  and  Marking 
Branch  (202  566-2938). 

Dated:  June  7. 1992. 
Harvey  B.  Fox. 

Director.  Office  of  Regulations  and  Rulings. 
(FR  Doc  92-14714  Filed  6-22-92:  8:45  am| 

BILLIMG  CODE  4«2(HI2-M» 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
System  of  Records 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Notice;  publication  of  notices  of 

altered  systems  of  records  and  proposed 

new  routine  uses. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974.  5  U.S.C.  552a(e),  notice  is 


hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  considering 
amending  the  systems  of  records 
entitled  "Patient  Fee  Basis  Medical  and 
Pharmacy  Records-VA"  (23VA136) 
which  is  set  forth  on  page  888  of  the 
Federal  Register  publication,  "Privacy 
Act  Issuances,  1989  Compilation, 
Volume  II"  and  amended  at  55  FR  42534. 
October  19, 1990,  and  "Patient  Medical 
Records-VA"  (24VA136)  which  is  set 
forth  on  page  889  and  amended  at  55  FR 
5112.  February  13, 1990.  55  FR  37604. 
September  12, 1990,  55  FR  42534, 
October  19, 1990.  and  56  FR  1054. 
January  10, 1991.  Additional  routine  uses 
are  also  proposed  for  the  Patient  Fee 
Basis  Medical  and  Pharmacy  Records- 
VA. 

DATES:  The  notices  with  the 
administrative  and  editorial  changes  are 
effective  on  June  23, 1992.  Interested 
persons  are  invited  to  submit  written 
comments,  suggestions,  or  objections 
regarding  the  proposed  routine  uses.  All 
relevant  material  received  before  July 
23, 1992.  will  be  considered.  All  written 
comments  received  will  t>e  available  for 
public  inspection  only  in  Room  132  of 
the  above  address  only  between  the 
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hours  of  8  a.m.  and  4:30  p.m.  Monday 
through  Friday  (except  holidays)  until 
August  2, 1992.  If  no  public  comment  is 
received  during  the  30-day  review 
period  allowed  for  public  comment  or 
unless  otherwise  published  in  the 
Federal  Register  by  VA.  the  routine  uses 
in  the  system  are  effective  July  23, 1992. 
ADDRESSES:  Written  comments 
concerning  the  proposed  routine  uses 
may  be  mailed  to  the  Secretary, 
Department  of  Veterans  Affairs  (271A). 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  Ramsey,  Program  Specialist. 
Medical  Administration  Service  (161B4), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington.  DC 
20420,  (202)  535-7657. 
SUPPLEMENTARY  INFORMATION:  The 
system  notices  are  being  amended  to 
provide  for  remote  on-line  read  only 
access  to  these  Veterans  Health 
Administration  files  by  selected  staff  at 
Veterans  Benefits  Administration 
Regional  Offices.  The  AMIE  (Automated 
Medical  Information  Exchange)  system 
was  designed  to  enhance  the  exchange 
and  transfer  of  information  between  VA 
Medical  Centers  and  Regional  Offices 
that  is  needed  in  processing  claims  for 
benefits.  The  system  enables  Regional 
Offices  staff  to  electronically  review 
veteran  information  that  is  stored  at  the 
medical  centers  in  the  DHCP 
(Decentralized  Hospital  Computer 
Program)  and  to  request  any  additional 
information  that  is  needed  in 
determining  eligibility  for  benefits  and 
adjudicating  benefit  claims.  The  system 
improves  the  timeliness  and  quality  of 
information  processing. 

The  IHS  (Integrated  Hospital  System) 
at  selected  medical  facilities  and  DHCP 
at  other  facilities  are  automated 
integrated  information  systems  that 
have  been  installed  at  VA  medical 
centers  which  provide  comprehensive 
support  for  medical  center  specific 
clinical  and  administrative  needs,  as 
well  as  for  the  reporting  of  VA-wide 
management  information.  In  addition  to 
other  applications,  the  systems  provide 
data  processing  support  to  clinical  and 
administrative  functions  involved  with 
patient  care.  Access  to  the  file 
information  is  controlled  by  a  series  of 
individually  unique  passwords/codes 
which  are  issued  to  authorized 
employees  that  are  entered  as  a  part  of 
each  data  message.  Employees  who  are 
authorized  access  to  the  system  are 
limited  to  only  that  information  in  the 
file  which  is  needed  in  the  performance 
of  their  official  duties. 

The  system  notice  for  Patient  Fee 
Basis  Medical  and  Pharmacy  Records- 


VA  (23VA136)  also  is  being  amended  to 
include  record  information  that  is  stored 
in  the  IHS  and  DHCP  systems  and  to 
provide  for  remote  on-line  access  to 
these  records.  The  system  also  is  being 
rewritten  to  include  additional  VA  fee- 
for-service  programs  covered  by  the 
system  and  to  better  identify  to  the 
public  the  types  of  individuals  covered 
by  the  system  of  records,  the  types  of 
records  that  are  being  maintained  by 
VA.  and  the  purposes  for  which  the 
information  is  being  used. 

Provisions  of  the  law,  Title  38.  United 
Slates  Code,  call  for  all  veterans  who 
seek  care  at  VA  expense  to  obtain  such 
care  in  VA  facilities.  However,  when 
VA  services  are  unavailable  or  cannot 
be  economically  provided  due  to 
geographical  inaccessibility  and  all 
eligibility  requirements  are  met.  patients 
may  be  authorized  to  obtain  medical 
services  from  non-VA  health  care 
institutions  and  providers.  Such  services 
may  include  outpatient  dental  treatment, 
medical  care  provided  on  an  inpatient 
and  outpatient  basis  and  care  provided 
in  a  nursing  home.  In  addition,  when  all 
eligibility  requirements  are  met. 
payment  may  be  made  for  treatment 
which  was  not  authorized  in  advance 
when  the  care  or  services  were  rendered 
in  a  medical  emergency. 

The  purpose  of  the  system  of  records 
is  to  provide  a  repository  for  information 
related  to  the  veteran's  entitlement  for 
non-VA  care  or  services,  the  health  care 
providers  or  institutions  that  are 
authorized  to  provide  the  medical  care 
or  services  or  has  provided  such  care  or 
services,  the  medical  conditions  for 
which  treatment  is  authorized  or  for 
which  medical  treatment  or  services  - 
were  provided,  and  information  related 
to  the  processing  of  bills  or  invoices  for 
such  treatment  or  services.  The  records 
include  identifying  and  address 
information  related  to  the  patient  and 
the  non-VA  health  care  institutions  and 
providers  who  supplied  the  treatment  or 
services. 

In  addition  to  the  change  to  include 
the  record  information  that  is  stored  in 
the  IHS  and  DHCP  systems,  the  system 
location,  categories  of  individuals 
covered  by  the  system,  categories  of 
records  in  the  system,  authority  for 
maintenance  of  the  system,  storage, 
retrievability.  safeguards,  retention  and 
disposal,  notification  procedures,  record 
access  procedures,  and  record  source 
categories  have  generally  been  updated 
and  rewritten  to  be  more  specific.  Three 
routine  uses  are  proposed  for  addition  to 
the  system. 

The  system  location  is  being  amended 
to  describe  the  type  of  records  that  are 
maintained  at  various  locations.  The 
categories  of  records  section  is  being 


redescribed  to  better  identify  to  the 
public  the  types  of  records  that  are 
maintained.  A  new  section  has  been 
added  to  describe  the  purposes  for 
which  the  records  are  used.  The  storage 
section  has  been  rewritten  to  include 
information  that  is  stored  in  the  DHCP 
and  IHS  systems. 

In  addition  to  providing  access  to 
DHCP  files  by  Regional  Office  staff 
through  AMIE,  the  Safeguards  section 
has  been  rewritten  to  better  describe 
how  the  information  is  protected  from 
unauthorized  access  and  to  provide  for 
access  to  information  stored  in  DHCP 
and  IHS  by  Office  of  Inspector  General 
(OIG)  staff  conducting  audits  or 
investigations  at  health  care  facilities  or 
remote  on-line  access  at  OIG  office 
locations  that  are  remote  from  the 
health  care  facilities.  The  retention  and 
disposal  section  has  been  amended  to 
reflect  that  the  records  retention  period 
has  been  extended  from  15  to  75  years. 
The  record  source  categories  section  has 
been  rewritten  to  better  describe  the 
sources  of  the  record  information. 

The  routine  uses  proposed  for  the 
system  provide  for  the  disclosure  of 
patient  information  to  health  care 
providers  that  are  furnishing  medical 
services  to  the  individual  who  is 
authorized  fee-basis  treatment,  reporting 
the  earnings  of  the  health  care  providers 
to  the  Internal  Revenue  Service,  and 
providing  the  Department  of  Health  and 
Human  Services  with  information 
concerning  patients  who  are  authorized 
fee-basis  medical  services  at  VA 
expense  in  order  to  prevent  duplicate 
payments  by  Medicare  intermediaries. 

The  system  notice  for  Patient  Medical 
Records— VA  (24VA136)  also  is  being 
amended  to  provided  for  the 
maintenance  in  the  veteran's  record  of 
the  name,  social  security  number,  date 
of  birth  and  annual  income  of  the  spouse 
and  dependents  of  certain  veterans.  This 
information  may  be  used  to  verify 
family  income  to  determine  the 
veteran's  eligibility  for  medical  care 
benefits. 

A  "Report  of  Altered  System"  and  an 
advance  copy  of  the  revised  system 
notice  have  been  sent  to  the  Chairmen 
of  the  House  Committee  on  Government 
Operations  and  the  Senate  Committee 
on  Governmental  Affairs,  and  the 
Director.  Office  of  Management  and 
Budget  (OMB).  as  required  by  5  U.S.C. 
552a (r)  (Privacy  Act)  and  guidelines 
issued  by  the  OMB  (50  FR  52730). 
December  24. 1985.  The  OMB  requires 
that  an  altered  system  report  be 
distributed  no  later  than  60  days  prior  to 
the  implementation  of  an  altered  system. 
The  OMB  has  been  requested  to  waive 
this  requirement. 
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Approved:  June  4. 1992 
Edward ).  Derwinski, 

Secretary  of  Veterans  Affairs. 

Notice  of  Amendments  to  System  of 
Records 

1.  The  system  identified  as  23VA136. 
"Patient  Fee  Basis  Medical  and 
Pharmacy  Records — VA"  appearing  on 
page  888  of  the  Federal  Register 
publication.  "Privacy  Act  Issuances, 
1989  Compilation,  Volume  11"  and 
amended  at  55  FR  42534,  October  19. 
1990,  is  amended  by  adding  three 
routine  uses  and  revising  the  entries  for 
System  Location,  Categories  of 
Individuals  Covered  by  the  System. 
Categories  of  Records  in  the  System, 
Authority  for  Maintenance  of  the 
System,  Storage.  Retrievability. 
Safeguards.  Retention  and  Disposal, 
System  Manager  and  Address. 
Notification  Procedures.  Record  Access 
Procedures,  and  Record  Source 
Categories  to  read  as  follows: 

23VA136 

SYSTEM  NAME: 

y 

Patient  Fee  Basis  Medical  and 
Pharmacy  Records — VA. 

SYSTEM  location: 

Paper  records  are  maintained  at  VA 
health  care  facilities  and  Federal  record 
centers.  Information  is  stored  also  in 
automated  storage  media  records  that 
are  maintained  at:  The  health  care 
facilities  (in  most  cases,  back-up 
computer  tape  information  is  stored  also 
at  off-site  locations):  VA  Central  Office, 
Washington.  D.C:  the  VA  Boston 
Development  Center,  Braintree.  MA;  the 
VA  Information  Systems  Centers;  the 
Regional  Directors  and  Division  Offices; 
and  the  VA  Data  Processing  Center 
located  in  Austin.  Texas.  Address 
locations  for  VA  facilities  are  listed  in 
VA  Appendix  1  at  the  end  of  this 
document. 

CATEOORieS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Veterans  who  have  applied  for 
health  care  services  under  title  38. 
United  States  Code.  Chapter  17. 

2.  Beneficiaries  of  other  Federal 
agencies. 

3.  Pensioned  members  of  allied  forces 
who  are  provided  health  care  services 
under  Title  38.  United  States  Code. 
Chaper  1. 

4.  Non-VA  health  care  providers  who 
provide  fee  basis  services  to  veterans. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM 

The  records  include  information 
concerning  patients  who  are  authorized 
to  obtain  medical  care  and  services  from 
non-VA  health  care  institutions  and 


providers  and  the  institutions  and/or 
providers  (e.g.,  individuals,  pharmacies, 
clinics  or  group  practices,  hospitals, 
nursing  homes,  physicians, 
psychologists,  podiatrists,  optometrists, 
nurses,  and  others)  who  furnish  the 
authorized  medical  treatment,  services, 
medications,  or  supplies.  The  patient 
information  may  include  name,  address 
social  security  and  VA  claim  numbers, 
medical  conditions  authorized  for 
treatment,  eligibility  information  related 
to  such  treatment,  the  date  authorization 
for  the  services  was  issued  and  the 
period  of  validity,  the  amounts  paid  for 
travel  benefits,  the  amounts  reimbursed 
for  services  paid  for  by  the  patient,  and 
information  that  pertains  to  the  medical 
care.  Information  that  is  maintained 
concerning  the  health  care  institutions 
and  providers  may  include  name, 
address,  social  security  or  employer's 
taxpayer  identification  numbers, 
services  rendered,  fees  charged  and 
amounts  paid  for  services  rendered,  and 
earnings  for  performing  such  services. 

PURPOSE(S): 

The  records  or  information  may  be 
used  for  such  purposes  as  reporting 
health  care  provider  earnings  to  the 
Internal  Revenue  Service;  producing 
various  management  and  patient  follow- 
up  reports;  responding  to  patient  and 
other  inquiries;  for  statistical  analysis; 
for  resource  allocation  and  planning;  to 
provide  clinical  and  administrative 
support  to  patient  medical  care  and 
payments  for  medical  care;  determining 
entitlement  and  eligibility  for  VA 
benefits;  processing  and  adjudicating 
benefit  claims  by  VBA  (Veterans 
Benefits  Administration)  RO  (Regional 
Office)  staff;  for  audits,  reviews  and 
investigations  conducted  by  staff  of  the 
health  care  facility,  the  Regional 
Directors  and  Division  Offices.  VA 
Central  Office,  and  the  VA  Office  of 
Inspector  General  (OIG);  law 
enforcement  investigations;  and.  quality 
assurance  audits,  reviews  and 
investigations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  38.  United  States  Code,  chapter 
1.  section  111  and  chapter  17,  sections 
1703. 1710. 1712. 1720  and  1728  (formeriy 
sections  603,  610,  612.  620  and  628, 
respectively). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  extent  that  records  contained 
in  the  system  include  information 
protected  by  38  U.S.C.  7332  (formeriy 
section  4132),  i.e.,  medical  treatment 
information  related  to  drug  abuse, 
alcoholism  or  alcohol  abuse,  sickle  cell 


anemia  or  infection  with  the  human 

immunodeficiency  virus,  that 

information  cannot  be  disclosed  under  a 

Routine  Use  unless  there  is  also  specific 

statutory  authority  permitting 

disclosure. 

*        *        *        •        « 

12.  Relevant  identifying  and  medical 
treatment  information  (excluding 
medical  treatment  information  related  to 
drug  or  alcohol  abuse,  infection  with  the 
human  immunodeficiency  virus  or  sickle 
cell  anemia)  may  be  disclosed  to  a 
Federal  agency  or  non-VA  health  care 
provider  or  institution  when  VA  refers  a 
patient  for  treatment  or  medical  services 
or  authorizes  a  patient  to  obtain  non-VA 
medical  services  and  the  information  is 
needed  by  the  Federal  agency  or  non- 
VA  institution  or  provider  to  perform  the 
services  or  for  VA  to  obtain  sufficient 
information  in  order  to  make  payment 
for  the  services,  to  evaluate  the  services 
rendered,  or  to  determine  the  need  for 
additional  services. 

13.  Information  maintained  in  this 
system  concerning  non-VA  health  care 

institutions  and  providers,  including 
name,  address,  social  security  or 
employer's  taxpayer  identification 
numbers,  may  be  disclosed  to  the 
Treasury  Department.  Internal  Revenue 
Service,  to  report  calendar  year  earnings 
of  $600  or  more  for  income  tax  reporting 
purposes. 

14.  In  order  to  prevent  or  identify 
duplicate  payments  by  Medicare 
intermediaries,  relevant  information 
(excluding  medical  treatment 
information  related  to  drug  or  alcohol 
abuse,  infection  with  the  human 
immunodeficiency  virus  or  sickle  cell 
anemia)  may  be  disclosed  to  the 
Department  of  Health  and  Human 
Services  (HHS)  for  the  purpose  of 
identifying  individuals  who  are 
authorized  by  VA  to  obtain  non-VA 
health  care  services  at  VA  expense  and 
those  for  whom  payments  have  been 
made.  The  information  to  be  disclosed 
to  HHS  includes  identifying  information 
(patient  and  provider  names,  addresses, 
social  security  and  taxpayer 
identification  numbers,  and  date  of  birth 
of  patient),  treatment  information  (dates 
and  diagnostic,  surgical,  and  services 
provided  codes)  and  payment 
information  (payee,  amounts  and  dates). 

POUCIES  AND  PRACT)CES  FOR  STORING,      > 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  maintained  on  paper 
documents  at  the  health  care  facilities. 
Paper  payment  vouchers  are  maintained 
at  the  health  care  facility  or  VA  Data 
Processing  Center  at  Austin,  Texas. 
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Information  on  automated  storage  media 
(e.g.,  microfilm,  microfiche,  magnetic 
tape  and  magnetic  disks  and  laser 
optical  media)  is  stored  at  the  health 
care  facilities  (includes  record 
information  stored  in  the  Integrated 
Hospital  System  (IHS)  at  selected 
medical  facilities  and  at  other  facilities 
in  the  Decentralized  Hospital  Computer 
Program  (DHCP)  system,  and,  in  most 
cases,  copies  of  back-up  computer  files 
maintained  at  off-site  locations),  VA 
Central  Office,  the  VA  Boston 
Development  Center,  the  Regional 
Directors  and  Division  Offices,  the 
Information  Systems  Centers  and  the 
Austin  VA  Data  Processing  Center. 
Reports  generated  from  these  records 
are  maintained  on  paper  and  microfiche 
at  the  health  care  facilities,  VA  Central 
Office,  the  Regional  Directors  and 
Division  Offices,  and  the  Data 
Processing  Center. 

RETmcv  ability: 

Information  is  retrieved  by  the 
patient's  name  and/or  social  security 
number  and/or  the  name  or  social 
security  or  taxpayer  identification 
nimibers  of  the  non-VA  health  care 
institution  or  provider. 

safeguards: 

1.  Access  to  working  spaces  and 
record  storage  areas  in  VA  health  care 
facilities  is  restricted  to  VA  employees 
on  a  "need-to-know"  basis.  Generally, 
file  areas  are  locked  after  normal  duty 
hours  and  the  health  care  facilities  are 
protected  from  outside  access  by  the 
Federal  Protective  Service  or  other 
security  personnel.  Access  to  the 
records  is  restricted  to  VA  employees 
who  have  a  need  for  the  information  in 
the  performance  of  their  official  duties. 
Employee  records  or  records  of  public 
figures  or  otherwise  sensitive  records 
are  generally  stored  in  separate  locked 
files.  Strict  control  measures  are 
enforced  to  ensure  that  access  to  and 
disclosures  from  these  records  are 
limited  to  a  "need-to-know"  basis. 
2.  Access  to  the  DHCP  and  IHS 
computer  rooms  at  health  care  facilities 
is  generally  limited  by  appropriate 
locking  devices  and  restricted  to 
authorized  VA  employees  and  vendor 
personnel.  ADP  peripheral  devices  are 
generally  placed  in  secure  areas  (areas 
that  are  locked  or  have  limited  access) 
or  are  otherwise  protected.  Information 
in  the  DHCP  and  IHS  systems  may  be 
accessed  by  authorized  VA  employees. 
Access  to  file  information  is  controlled 
at  two  levels:  the  system  recognizes 
authorized  employees  by  a  series  of 
individually  unique  passwords/codes  as 
a  part  of  each  data  message,  and  the 
employees  are  limited  to  only  that 


information  in  the  file  which  is  needed 
in  the  performance  of  their  official 
duties.  Information  that  is  downloaded 
from  the  Austin  Data  Processing  Center 
and  DHCP  and  IHS  files  and  maintained 
on  personal  computers  is  afforded 
similar  storage  and  access  protections 
as  the  data  that  is  maintained  in  the 
original  files.  Remote  access  to  file 
information  by  staff  of  the  Information 
Systems  Centers,  the  Veterans  Benefits 
Administration  Regional  Offices,  and 
access  by  OIG  staff  conducting  an  audit 
or  investigation  at  the  health  care 
facility  or  an  OIG  office  location  remote 
from  the  health  care  facility  is  controlled 
in  the  same  manner. 

3.  Access  to  the  Austin  VA  Data 
Processing  Center  is  generally  restricted 
to  Center  employees,  custodial 
personnel,  Federal  Protective  Service 
and  other  security  personnel.  Access  to 
computer  rooms  is  restricted  to 
authorized  operational  personnel 
through  electronic  locking  devices.  All 
other  persons  gaining  access  to 
computer  rooms  are  escorted. 
Information  stored  in  the  computer  may 
be  accessed  by  authorized  VA 
employees  at  remote  locations  including 
VA  health  care  facilities.  Information 
Systems  Centers,  VA  Central  Office, 
Regional  Directors  and  Division  Offices, 
and  OIG  headquarters  and  field  staff. 
Access  is  controlled  by  individually 
unique  passwords/codes  which  must  be 
changed  periodically  by  the  employee. 

4.  Access  to  records  maintained  at  VA 
Central  Office,  the  VA  Boston 
Development  Center,  the  Information 
Systems  Centers  and  the  Regional 
Directors  and  Division  Offices  is 
restricted  to  VA  employees  who  have  a 
need  for  the  information  in  the 
performance  of  their  official  duties. 
Access  to  information  stored  on 
automated  storage  media  is  controlled 
by  individually  unique  passwords/ 
codes.  Information  stored  on  computers 
at  the  Information  Systems  Centers  may 
be  accessed  by  authorized  VA 
employees  at  remote  locations  including 
VA  health  care  facilities  and  Regional 
Directors  and  Division  Offices.  Access 
is  controlled  by  individually  unique 
passwords/codes.  Records  are 
maintained  in  manned  rooms  during 
nonworking  hours.  The  facilities  are 
protected  from  outside  access  during 
working  hours  by  the  Federal  Protective 
Service  or  other  security  personnel. 
5.  Information  downloaded  from 
DHCP  and  IHS  and  VA  Data  Processing 
Center  files  and  maintained  by  the  OIG  . 
headquarters  and  field  offices  on 
automated  storage  media  is  secured  in 
storage  areas  or  facilities  to  which  only 
OIG  staff  have  access.  Paper  documents 
are  similarly  secured.  Access  to  paper 


documents  and  information  on 
automated  storage  media  is  limited  to 
OIG  employees  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties.  Access  to  information 
stored  on  automated  storage  media  is 
controlled  by  individually  unique 
passwords/codes. 

RETENTION  AND  DISPOSAL: 

Paper  documents  at  the  health  care 
facility  related  to  authorizing  the  fee 
basis  care  and  the  services  authorized, 
billed  and  paid  for  are  maintained  in  the 
Patient  Medical  Records- VA  (24VA136). 
These  records  are  retained  at  health 
care  facilities  for  a  minimum  of  three  (3) 
years  after  the  last  episode  of  care. 
After  the  third  year  of  inactivity  the 
paper  record  is  screened  and  vital 
documents  are  removed  and  retained  for 
an  additional  seventy-two  (72)  years  at 
the  facility  as  a  perpetual  medical 
record.  The  remaining  portion  of  the 
record  is  transferred  to  the  nearest 
Federal  Record  Center  for  seventy-two 
(72)  more  years  of  storage.  Automated 
storage  media  and  other  paper 
documents  that  are  included  in  this 
system  of  records  and  not  maintained  in 
the  Patient  Medical  Records-VA 
(24VA136)  are  retained  and  disposed  cl 
in  accordance  with  disposition 
authorization  approved  by  the  Archiviit 
of  the  United  States. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Medical  Administration 
Service  (161B).  VA  Central  Office, 
Washington.  DC  20420. 

NOTIFICATION  PROCEDURES: 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  the 
individual's  name  or  other  personal 
identifier,  or  wants  to  determine  the 
contents  of  such  record,  should  submit  a 
written  request  or  apply  in  person  to  the 
last  VA  health  care  facility  where  care 
was  authorized  or  rendered.  Addresses 
of  VA  health  care  facilities  may  be 
found  in  VA  Appendix  1  at  end  of  this 
document.  All  inquiries  must  reasonably 
identify  the  portion  of  the  fee  basis 
record  involved  and  the  place  and 
approximate  date  that  medical  care  was 
provided.  Inquiries  should  include  the 
patient's  full  name,  social  security 
number  and  return  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  information 
regarding  access  to  and  contesting  of 
VA  fee  basis  records  may  write,  call  or 
visit  the  last  VA  facility  where  medical 
care  was  authorized  or  provided. 
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RECORD  SOURCE  CATEGORIES: 

The  patient,  family  members  or 
accredited  representative,  and  friends, 
emplovf  rs  or  other  third  parties  when 
otherwise  unobtainable  from  the  patient 
or  farr^'ty;  military  service  departments; 
priv;jte  medical  facilities  and  health 
care  professionals;  Patient  Medical 
Records-VA  (24VA136);  other  Federal 
agencies;  VA  regional  offices:  VA 
automated  record  systems  including 
Individuals  Submitting  Invoices/ 
Vouchers  for  Payment-VA  (13VA047). 
Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem- VA  (38V A23)  and  the 
Compensation,  Pension.  Education  and 
Rehabilitation  Records-VA  (58V A21/ 
22);  and.  various  automated  systems 
providing  clinical  and  managerial 
support  at  VA  health  care  facilities. 

2.  The  system  identified  as  24VA136, 
'Patieni  Medical  Records-VA" 
appearing  on  page  889  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances,  1989  Compilation.  Volume  11" 
and  amended  at  55  PR  5112.  February  13, 
1990,  55  FR  37604,  September  12, 1990.  55 
FR  42534,  October  19, 1990.  and  56  FR 
1054,  January  10, 1991,  is  amended  by 
revising  the  entries  for  Categories  of 
Records  in  the  System,  Purpose(s). 
System  Manager  and  Address  and 
Safeguairds  to  read  as  follows: 


24VA1 


"^l 


SYSTEM  name: 

Patient  Medical  Records-VA. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  patient  medical  record  is  a 
consolidated  health  record  (CHR)  which 
may  include  an  administrative  record 
folder  (e.g.,  medical  benefit  application 
and  eligibility  information  including 
information  obtained  from  Veterans 
Benefits  Administration  automated 
records  such  as  the  Veterans  and 
Beneficiaries  Identification  and  Records 
Location  Subsystem-VA  (38VA23)  and 
the  Compensation,  Pension,  Education 
and  Rehabilitation  Records-VA 
(58VA21/22),  correspondence  about  the 
individual),  medical  record  folder  (a 
cumulative  account  of  sociological, 
diagnostic,  counseling,  rehabilitation, 
drug  and  alcohol,  dietetic,  medical, 
surgical,  dental,  psychological,  and/or 
psychiatric  information  compiled  by  VA 
professional  staff  and  non-VA  health 
care  providers),  and  subsidiary  record 
information  (e.g..  tumor  registry,  dental, 
prosthetic,  pharmacy,  nuclear  medicine, 
dietetic,  social  work,  clinical  laboratory, 
radiology,  patient  scheduling 
information,  information  related  to 
funds  that  are  deposited  at  the  health 


care  facility  for  safekeeping).  The 
consolidated  health  record  may  include 
identifying  information  (e.g..  name, 
address,  date  of  birth.  VA  claim  number, 
social  security  number),  military  service 
information  (e.g..  dates,  branch  and 
character  of  service,  service  number, 
medical  information),  family  information 
(e.g..  next  of  kind  and  person  to  notify  in 
emergency  address  information,  name, 
social  security  number  and  date  of  birth 
for  veteran's  spouse  and  dependents, 
family  medical  history  information), 
employment  information  (e.g.. 
occupation,  employer  name  and 
address),  financial  information  (e.g.. 
family  income,  assets,  expenses,  debts, 
amount  and  source  of  income  for 
veteran,  spouse  and  dependents),  third- 
party  health  plan  contract  information 
(e.g.,  health  insurance  carrier  name  and 
address,  policy  number,  amounts  billed 
and  paid),  and  information  pertaining  to 
the  individual's  medical,  surgical, 
psychiatric,  dental,  and/or 
psychological  examination,  evaluation, 
and/or  treatment  (e.g..  information 
related  to  the  chief  complaint  and 
history  of  present  illness  and 
information  related  to  physical, 
diagnostic,  therapeutic,  and  special 
examinations,  clinical  laboratory, 
pathology  and  x-ray  findings, 
operations,  medical  history,  medications 
prescribed  and  dispensed,  treatment 
plan  and  progress,  consultations, 
photographs  taken  for  identification  and 
medical  treatment,  education  and 
research  purposes,  facility  locations 
wher6  treatment  is  provided, 
observations  and  clinical  impressions  of 
health  care  providers  (and  identity  of 
providers)  to  include,  as  appropriate,  the 
present  state  of  the  patient's  health,  an 
assessment  of  the  patient's  emotional, 
behavioral,  and  social  status,  as  well  as 
an  assessment  of  thp  patient's 
rehabilitation  potential  and  nursing  care 
needs).  Patient  medical  record  abstract 
information  is  maintained  in  auxiliary 
paper  and  automated  records  (e.g.. 
Patient  Treatment  File  (PTF)  (data  from 
inpatient  episodes  of  care).  Agent 
Orange  Registry  (veterans  examined  for 
Agent  Orange  exposure).  Former 
Prisoner  of  War  Tracking  System 
(former  POW'b  who  have  received  a 
medical  evaluation),  outpatient  visit  file 
(OPC)  (data  re  lating  to  outpatient  visits 
of  patients  and  collaterals].  Annual 
Patient  Censu  ;  File  (data  on  a  cross- 
section  of  patients  in  VA  health  care 
facilities,  cardiac  pacemaker  registry 
(patients  implinted  with  a  cardiac 
pacemaker),  h  ospital  Based  Home  Care 
Program  (pati«  nts  provided  medical 
services  at  home).  Spinal  Cord  Injury 
(SCI)  registry  SCI  patients  who  have 
been  examined  or  treated).  AIDS 


(Acquired  Immunodeficiency  Syndrome) 
registry  (patients  examined  or  treated 
for  AIDS  or  AIDS  Related  Complex)). 

A  perpetual  medical  record  is 
established  and  maintained  at  the 
health  care  facility  when  a  consolidated 
health  record  is  transferred  to  a  Federal 
record  center  for  storage.  The  perpetual 
medical  record  consists  of  the 
application(s)  for  medical  benefits, 
hospital  summary(ies),  operation 
report(s).  and  tissue  examination(s)  for 
all  episodes  of  care,  and  if  applicable, 
autopsy  report  and  certain  Freedom  of 
Information  and  Privacy  Acts  related 
records.  Records  related  to  ionizing 
radiation  and  agent  orange  claimants 
include  ionizing  radiation  registry  and 
agent  orange  registry  code  sheets, 
progress  notes,  laboratory  reports,  and 
follow-up  letters. 

PURPOSE(S): 

The  paper  and  automated  records 
may  be  used  for  such  purposes  as: 
producing  various  management  and 
patient  follow-up  reports;  responding  to 
patient  and  other  inquiries;  for 
epidemiological  research  and  other 
health  care  related  studies;  statistical 
analysis,  resource  allocation  and 
planning;  providing  clinical  and 
administrative  support  to  patient 
medical  care;  determining  entitlement 
and  eligibility  for  VA  benefits; 
processing  and  adjudicating  benefit 
claims  by  VBA  (Veterans  Benefits 
Administration)  RO  (Regional  Office) 
staff;  for  audits,  reviews  and 
investigations  conducted  by  staff  of  the 
health  care  facility,  the  Regional 
Directors  and  Division  Offices,  VA 
Central  Office,  and  the  VA  OIG  (Office 
of  Inspector  General);  law  enforcement 
investigations;  quality  assurance  audits, 
reviews  and  investigations;  personnel 
management  and  evaluation;  employee 
ratings  and  performance  evaluations, 
and  employee  disciplinary  or  other 
adverse  action,  including  discharge; 
advising  health  care  professional 
licensing  or  monitoring  bodies  or  similar 
entities  of  activities  of  VA  and  former 
VA  health  care  personnel;  accreditation 
of  a  facility  by  an  entity  such  as  the 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations;  and,  notifying 
medical  schools  of  medical  students' 
performance. 


SAFEGUARDS: 

*  •  •  *  • 

2.  Access  to  the  DHCP  and  IHS 
computer  rooms  within  the  health  care 
facilities  is  generally  limited  by 
appropriate  locking  devices  and 
restricted  to  authorized  VA  employees 
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and  vendor  personnel.  ADP  peripheral 
devices  are  generally  placed  in  secxire 
areas  (areas  that  are  locked  or  have 
limited  access)  or  are  otherwise 
protected.  Information  in  the  DHCP  and 
IHS  systems  may  be  accessed  by 
authorized  VA  employees.  Access  to  file 
information  is  controlled  at  two  levels: 
the  system  recognizes  authorized 
employees  by  a  series  of  individually 
unique  passwords/codes  as  a  part  of 
each  data  message,  and  the  employees 
are  Umited  to  only  that  information  in 


the  file  which  is  needed  in  the 
performance  of  their  official  duties. 
Information  that  is  downloaded  from 
PTF.  OPC,  DHCP  and  IHS  files  and 
maintained  on  personal  computers  is 
afforded  similar  storage  and  access 
protections  as  the  data  that  is 
maintained  in  the  original  files.  Remote 
access  by  VBA  RO  staff  for  benefit 
determination  and  processing  purposes 
and  access  by  OIG  staff  conducting  an 
audit  or  investigation  at  the  health  care 
facility  or  an  OIG  office  location  remote 


from  the  health  care  facility  is  controlled 
in  the  same  manner. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director.  Medical  Administration 
Service  (161B).  VA  Central  Office, 
Washington.  DC  20420. 
•        •        »        »        * 

[FR  Doc.  92-14703  Filed  &-2Z-92;  8:45  am) 

BILLING  COOC  8320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  57,  No.  121 

Tuesday.  June  23,  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L.   94-409)  5  U.S.C.  552b(e)(3). 


CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

June  24, 1992. 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Section  37 
Final  Rule. 

The  staff  will  brief  the  Commission  on 
a  final  rule  interpreting  Section  37  of  the 
Consumer  Product  Safety  Act. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOITtONAL 
INFORMATION:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave^ 
Bethesda,  Md.  20207  (301)  505-0800. 

Dated:  |une48, 1992 
Sheldon  D.  Butts, 

Deputy  Secretary. 

[FR  Doc.  92-14877  Filed  6-19-82;  3:01  pm) 

BILUNG  COOE'«3SS-01-«i 

CONSUMER  PRODUCT  SAFETY 
COMMISSION  " 

TIME  AND  DATE:  Thursday,  June  25, 1992, 
10:00  a.m.    | 

location:  Room  556,  Westwood 
Towers,  5401  Westbard  .AiVenue, 
Bethesda,  Maryland.  j 

status:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance  Status  Report.  I 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters.  t 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOITtONAL 

information:  Sheldon  D.  Butts,  Offtce 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  5O4-080a 

Dated:  June  18. 1992. 
Sheldon  D.  Butte, 
Deputy  Secretary. 
|FR  Doc.  92-14878  Filed  6-19-92;  3«4  pmj 

BILUMG  COOE  tSSS-OI-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  11:30  a.m.  on 
Tuesday,  June  23, 1992,  to  consider 
following  matters: 

Summary  Agenda 

No  cases  scheduled. 
Discussion  Agenda 

Memorandum  and  resolution  re:  Proposed 
regulation  regarding  Prompt  Corrective 
Action  (Section  131  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act  of 
1991). 

Memorandum  and  resolution  re:  Proposed 
regulations  regarding  real  estate  lending 
standards. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street.  NW., 
Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Robert  E.  Feldman,  Deputy  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757.Q04 

Dated:  June  18, 1992. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary.  " 

|FR  Doc.  92-14797  Filed  6-18-92;  4:56  pm] 

BILUNG  CODE  6714-01-M 

COMMITTEE  ON  EMPLOYEE  BENEFITS  OF 
THE  FEDERAL  RESERVE  SYSTEM: 
TIME  AND  DATE:  2:30  p.m.,  Monday,  June 
29. 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets 
NW..  Washington,  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to:  (a)  The  general 
administrative  policies  and  procedures  of  the 
Retirement  Plan,  Thrift  Plan.  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Elmployees  of  the  Federal  Reserve  System; 
(b)  general  supervision  of  the  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans:  (d)  the  preparation  and 
submission  of  an  annual  report  on  the 
operations  of  each  of  such  Plans;  and  (e)  the 
maintenance  and  stafTmg  of  the  Office  of  the 


Federal  Reserve  Employee  Benefits  System; 
and  (f)  the  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  the  committee  deems 
necessary  to  carry  out  the  provisions  of  the 
Plans.  Specific  items  include:  (A)  Reserve 
Bank  early  retirement  proposal:  (B)  Salary 
administration  for  the  Office  of  Employee 
Benefits;  and  (C)  Update  of  the  Office  of 
Employee  Benefits  Mission  Statement. 
2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  June  19, 1992. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  92-14902  Filed  6-19-92:  3:45  pmJ 

BILUNG  COOE  621(M)1-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM: 

TIME  AND  date:  12:00  noon,  Monday. 
June  29, 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Benefits  proposals  regarding  the  Office 
of  Inspector  General. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 

Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
armouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  19, 1992. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-14903  Filed  6-19-92;  3:42  pmJ 

BILUNG  COOE  6210-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-92-17J 

TIME  AND  date:  June  29, 1992  at  2:30  p.m. 
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place:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  RatiHcation  List 

4.  Petitions  and  complaints:  None 

5.  Inv.  731-TA-562  (Preliminary)  (Crushed 

limestone  from  Mexico) — briefing  and 
vote. 

6.  Inv.  731-TA-563-564  (Preliminary)  (Certain 

stainless  steel  butt-weld  pipe  fittings 
from  Korea  and  Taiwan) — briefing  and 
vote. 

7.  Any  items  left  over  from  previous  agenda: 

None 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary.  (202)  205-2000. 

Dated:  June  18, 1992. 
Kenneth  R.  Mason. 

Secretary. 

|FR  Doc.  92-14870  Filed  6-19-92:  2:36  pm) 

WLUNG  CODE  7020-02-M 

ic^ .^ 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-92-18) 

TIME  AND  date:  June  36, 1992  at  2:00  p.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Inv.  303-TA-23  (Preliminary)  and  731- 
TA-565-570  (Preliminary)  (Ferrosilicon  from 
Argentina.  Kazakhstan.  The  People's 
Republic  of  China.  Russia,  Ukraine  and 
Venezuela) — briefing  and  vote. 


CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason. 
Secretary  (202)  205-2000). 

Dated:  June  18, 1992. 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  92-14871  Filed  6-19-92;  2:44  pmj 

BILUNG  COOE  7020-02-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  22.  29,  July  6.  and 

13. 1992. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  )une  22 

Wednesday,  June  24 

9:00  a.m. 
Briefing  by  DOE  on  Status  of  Civilian  High 
Level  Waste  Program  (Public  Meeting) 
2:30  p.m. 

Briefing  on  Proposed  Part  100  Rule  Change 
(Public  Meeting)  (Contact:  Andrew 
Murphy,  301-492-3860) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday.  June  25 

9:00  a.m. 
Briefing  on  Industry  Progress  on  First-of-a- 
Kind  Engineering  (FOAKE)  (Public 
Meeting) 
1:30  p.m. 
Discussion  of  Nuclear  Issues  in  the  Former 
Soviet  Union  (Public  Meeting) 

Week  of  June  29— TenUtive 

Thursday.  July  2 
9:30  a.m. 


Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  July  6— TenUtive 

Wednesday.  July  8 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  |uly  13— Tentative 

Tuesday.  July  14 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  Briefing  on 
Requests  to  DOE  for  Technology 
Transfers  Under  10  CFR  Part  810 
(Closed— Ex.  1  &  4)  scheduled  for  June 
19.  canceled. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  504- 
1661. 

Dated:  June  19, 1992. 
William  M.  Hill.  Jr.. 
Office  of  the  Secretary. 
[FR  Doc.  92-14860  Filed  6-19-92;  2:16  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categones  elsewtiere  in  the 
issue. 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  572 

[Docket  No.  92-33] 

Marine  Terminal  Facilities 
Agreements— Exemption 

Correction 

In  proposed  rule  document  92-13612 
beginning  on  page  24569  in  the  issue  of 
Wednesday,  June  10, 1992,  make  the 
following  corrections: 

PART  571    [CORRECTED] 

1.  On  page  24571,  in  the  second 
column,  in  the  part  heading,  "PART 
571",  should  read  "PART  572". 

§572.11    [Corrected] 

2.  On  the  same  page,  in  the  same 
column,  in  the  section  heading, 

"§  572.11"  should  read  "§  572.311". 

BILUNO  CODE  1S0541-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  163 
[Docl(et  No.  86P-0297] 

Cacao  Products;  Amendment  of  the 
Standards  of  Identity 

Correction 

In  proposed  rule  document  92-13032 
beginning  on  page  23989  in  the  issue  of 
Friday,  June  5, 1992,  make  the  following 
corrections: 

1.  On  page  23994,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  fifth 
line,  "§  163.159"  should  read  "§  163.15a". 

§163.110    [Corrected] 

2.  On  page  24000,  in  the  third  column, 
in  §  163.110(b)(2),  in  the  sixth  line, 
"beans"  was  misspelled. 

3.  On  page  24001: 

a.  In  the  first  column,  in 

§  163.110(c)(1),  in  the  top  line,  after  the 
second  time  "Processed"  appears  insert 
"with". 

b.  In  the  same  colunm,  in 

S  163.110(c)(2),  in  the  second  line, 
"prepared"  was  misspelled.  . 

§163.111    [Corrected] 

c.  In  the  second  colimin,  in 

§  163.111(c)(3),  in  the  first  line,  "spices" 
should  not  have  been  capitalized  and  in 
the  sixth  line  "Spice"  should  have  been 
capitalized. 

§163.112    [Corrected] 

d.  In  the  same  colunm,  in 

S  163.112(a)(1),  in  the  fourth  line, 
"cocoa"  should  read  "cacao". 


e.  In  the  third  column,  in 
§  163.112(a)(4),  in  the  first  line, 
"Breakfast"  was  misspelled. 

§116.113    [Corrected] 

4.  On  page  24002: 

a.  In  the  first  column,  in  §  163.113(b). 
in  the  second  line,  "food  in"  should  read 
"food  is". 

§163.117    [Corrected] 

b.  In  the  same  column,  in  §  163.117(a), 
in  the  sixth  line,  "breakfast"  was 
misspelled. 

§163.123    [Corrected] 

c.  In  the  2d  column,  in  5  163.123(a)(2), 
in  the  13th  line,  "finished"  was 
misspelled. 

d.  In  the  third  column,  in 

S  163.123(c)(3).  in  the  fourth  line, 
"breakfast"  was  misspelled. 

BILUNO  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1016-AB 

Correction 

In  rule  document  92-9174  beginning  on 
page  14649  in  the  issue  of  Wednesday, 
April  22, 1992,  make  the  following 
correction; 

§17.12    [Corrected] 

On  page  14653  the  table  was  printed 
incorrectly  and  should  appear  as  set ' 
forth  below: 


SpftCiM 


Scientific  name 


Common  name 


Historic  range 


Statu* 


Whan  listed 


Cr*cal 
haonal 


Speoil 


Crassulaceae — Stonecrop  Family 
Sedum  integriMkim  sso.  leedyi 


Leedy't  roserool.. 


USA  (MN,  NY).. 


„.  T 


460 


N/A 


N/A 


BILUNO  COOE  1$0S41O 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Labor-Management  Relations 

Correction 


Wednesday,  June  17. 1992.  in  the  third 
column,  under  dates,  in  the  last  line, 
"July  17, 1992"  should  read  "August  17, 
1992". 


BILUNO  COOE  1S05-01-O 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

(Docket  No.  87-10;  Notice  5) 
RIN2127-AE14 

Federal  Motor  Vehicle  Safety 
Standards;  Power-Operated  Window, 
Partition,  and  Roof  Panel  Systems 

Correction 

In  rule  document  92-13160  beginning 
on  page  23958  in  the  issue  of  Friday, 
June  5. 1992,  make  the  following 
correction: 

§571.118    [Corrected] 

1.  On  page  23963.  in  the  third  column, 
in  §  571.118,  in  S5(a)(l),  in  the  third  line, 
"to"  should  read  "or". 

BILLING  COOE  1S05-01-D 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  141  and  145 

IT.D.  92-56) 

Customs  Form  for  Collection  Receipt 
of  Informal  Entry 

Correction 

In  rule  document  92-13847  beginning 
on  page  24942  in  the  issue  of  Friday, 
June  12, 1992,  make  the  following 
corrections: 


§141.68    [Corrected! 

1.  On  page  24944,  in  the  first  column, 
in  amendatory  instruction  2(b)  to 

§  141.68(h).  "5119A"  should  read  "5119- 
A". 

§  145.12    [Corrected] 

2.  On  page  24944,  in  the  second 
column,  in  the  amendatory  instruction 
3(a)  to  §  145.12(b)(1).  in  the  fifth  line, 
the  end  quotation  marks  after  "words" 
should  be  beginning  quotation  marks. 

BILLING  CODE  1505-01-D 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  8410] 
RtN  1545-AM20 

Allocation  and  Apportionment  of 
Interest  Expense 

Correction 

In  rule  document  92-8495  beginning  on 
page  13019  in  the  issue  of  Wednesday, 
April  15, 1992;  make  the  following 
corrections: 

1.  On  page  13020: 

a.  In  the  1st  column,  in  the  13th  line, 
after  "excess"  delete  "of. 

b.  In  the  second  column,  under  B. 
Significant  Comments  and  Revisions,  in 
the  sixth  line,  after  "(e){3)(v)(B).".  insert 
"a". 

c.  In  the  3d  column,  in  the  23d  line, 
"indebtedness"  was  misspelled. 

2.  On  page  13021:     ' 


a.  In  the  second  column,  in  the  third 
full  paragraph,  in  the  third  line,  "write- 
ofr'  was  misspelled. 

b.  In  the  third  column,  in  the  third  full 
paragraph,  in  the  first  line,  after 
"Section"  delete  "§  ". 

3.  On  page  13022.  in  the  second 
column,  in  the  third  line,  after 
"U.S.C'insert  ".". 

PARTI    [Corrected] 

4.  On  page  13022.  in  the  second 
column.  "PART  1— INCOIVIE  TAX: 
TAXABLE"  should  read  "PART  1— 
INCOME  TAX;  TAXABLE". 

§  1.861-10    [Corrected] 

5.  On  page  13023: 

a.  In  the  second  column,  in 

§  1.861-10(e)(3)(ii),  in  the  first  line,  after 
"indebtedness"  insert  end  quotation 
marks  and  in  the  seventh  line,  after 
"defined"  insert  "in". 

b.  In  the  same  column,  in 

§  1.861-10(e)(3)(iii)(A),  in  the  seventh 
line,  "in  the  obligations"  should  read  "in 
and  obligations". 

6.  On  page  13024,  in  the  second 
column,  in  §  1.861-10(e)(6),  iti  the  tenth 
line,  "value  of*  should  read  "value  or". 

7.  On  page  13026.  in  the  second 
column,  in  §1.861-10(e)(ll)(ii)(2).  in  the 
first  line.  "(2)"  should  read  "(3)".  the 
third  line  should  read  "$50,000  -  $30,000 
=  $20,000.".  in  the  sixth  line.  "$24,000 
fro"  should  read  "$24,000  for"  and,  in  the 
last  line,  in  the  third  column,  insert  "$" 

,  before  "20,000". 

8.  On  page  13027.  in  the  1st  column,  in 
in  §  1.861-10(e)(ll){iv)(b),  in  the  1st  line. 

•$969"  should  read  "$960"  and  in  the 
17th  and  22d  lines,  after  "income"  delete 
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DEPARTMENT  OF  THf  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Addition  of  Argall  to  List  of 
Endangered  and  Threatened  Wildlife 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


SUMMARY:  Effective  January  1, 1993,  the 
Service  adds  the  argali  [Ovis  ammon).  a 
wild  sheep  of  Asia,  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
The  species  is  classified  as  endangered 
throughout  its  range,  except  in 
Kyrgyzstan,  Mongolia,  and  Tajikistan, 
where  it  is  designated  as  threatened. 
The  argali  has  declined  seriously, 
though  substantial  and  relatively  secure 
herds  are  thought,to  exist  in  parts  of  the 
three  countries  specified.  A  special  rule, 
included  herein,  provides  for  the  limited 
importation  of  trophies  taken  legally  in 
those  three  countries,  once  the  Service 
has  received  from  the  governments 
thereof  properly  documented 
certification  of  adequate  population 
status,  management,  regulatory 
enforcement,  and  utilization  of  funds 
derived  from  sport  hunting  for  argali 
conservation.  Extension  of  the  special 
rule  to  argali  populations  in  certain 
other  countries  is  a  future  possibility. 
This  final  rule  implements  the  protection 
of  the  Endangered  Species  Act  of  1973, 
as  amended,  for  the  argali. 
EFFECTIVE  DATE:  January  1. 1993. 
ADDRESSES:  The  complete  file  for  this 
final  rule  is  available  for  public 
inspection,  by  appointment,  from  8  a.m. 
to  4  p.m..  Monday  through  Friday,  in 
toom  750.  4401  North  Fairfax  Drive. 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority;  Mail  Stop: 
Arlington  Square,  room  725;  U.S.  Fish 
and  Wildlife  Service;  Washington.  DC 
20240  (phone  703-358-1708,  FAX  703- 
358-2276). 
SUPPUMENTARY  INFORMATION: 


Background 

The  argali  [Ovis  ammon)  is  an  Asian 
relative  of  the  North  American  bighorn 
sheep  [Ovis  canadensis],  but  averages 
somewhat  larger  in  size,  and,  indeed,  is 
the  largest  species  of  wild  sheep.  In 
adult  males,  length  is  about  70-80  inches 
(180-200  centimeters),  height  is  43-^9 
inches  (110-125  centimeters),  and  weight 
is  210-310  pounds  (95-140  kilograms). 


The  massive  spiral  horns  are  up  to  75 
inches  (190  centimeters)  long  and  20 
inches  (50  centimeters)  in  circumference. 
The  general  coloration  is  li^t  brown. 
with  a  large  white  rump  patch  and  white 
legs  (Geist  1984). 

The  historic  range  of  the  argali  include 
Kazakhstan,  Kyrgyzstan.  Tajikistan. 
Uzbekistan,  southern  Siberia,  Mongolia, 
north-central  and  western  China 
including  Tibet,  Nepal,  and  the 
Himalayan  portions  of  Afghanistan, 
Pakistan,  and  India.  The  species 
generally  forages  in  broad  valleys,  high 
pastures,  or  cold  deserts,  and  may  seek 
refuge  in  adjacent  mountains  (Valdez 
1982). 

There  is  considerable  disagreement 
regarding  the  subspecific  division  of  O. 
ammon.  Nadler  et  al.  (1973)  listed  17 
subspecies  that  had  been  named  by 
various  authorities.  In  a  recent  revision. 
Geist  (1991)  recognized  only  seven, 
including  O.  a.  hodgsoni,  which  he 
considered  to  occupy  the  Himalayas,  the 
Tibetan  Plateau,  and  adjacent  areas 
from  northern  India  and  Nepal  to  Gansu 
Province  of  north-central  China.  Much 
controversy  centers  on  the  distribution 
of  O.  a.  hodgsoni.  Some  authorities, 
including  Pfeffer  (1967)  and  Valdez 
(1982),  give  basically,  though  not  alvyays 
precisely,  the  same  range  accepted  by 
Geist.  Others,  such  as  Ellerman  and 
Morrison-Scott  (1966)  and  Sopin  (1982) 
restrict  its  range  to  the  Himalayan 
region  and  Tibet.  They  recognize 
another  subspecies,  O.  a.  daJaiJamae.  in 
the  Kun  Lun  Shan  Mountains  and  other 
parts  of  the  northern  Tibetan  Plateau, 
Then,  according  to  these  writers,  farther 
north  in  parts  of  Gansu  Province  and 
areas  north  and  east,  the  subspecies 
present  would  be  O.  a.  jubata  and/or  O. 
a.  dorwini.  Still  other  authorities, 
including  Clark  (1964)  consider  the  range 
of  hodgsoni  to  extend  all  the  way  from 
the  Himalayas  to  the  Gobi,  but  also 
recognize  the  presence  of  dalailamae  in 
a  limited  area  to  the  west. 

Thiere  also  is  disagreement  with 
respect  to  the  subspecies  severlzovi. 
which  formerly  occurred  in  much  of 
Uzbekistan  and  which  now  is  restricted 
largely  to  the  Nuratau  Mountains  in  that 
country  (Borodin  et  al.  1984).  It  is 
considered  an  argali  [O.  ammon]  by 
some  authorities  and  a  urial  [O.  vignei] 
by  others,  though  Geist  (1991)  indicated 
that  further  studies  are  needed  to 
determine  its  affinities.  The  proposed 
rule  of  October  5, 1990,  did  not 
specifically  refer  to  severlzovi.  but  did 
include  its  range  within  the  over-all 
historic  range  of  the  species  O.  ammon. 
As  severlzovi  was  covered  by  the  status 
reports  on  the  argali  recently  provided 
to  the  Service  by  the  Caprinae  Specialist 
Group  of  the  Species  Survival 


Commission  of  the  International  Union 
for  Conservation  of  Nature  (lUCN/SSC). 
and  was  designated  as  endangered 
therein,  it  will  continue  to  be  considered 
part  of  the  species  O.  ammon  for 
purposes  of  this  rule.  Should  further 
investigations  support  its  recognition  as 
part  of  the  species  O.  vignei,  or  any 
other  species,  it  will  remain  listed  but 
will  be  given  appropriately  minified 
tdentific  and  common  names. 

In  the  Federal  Register  of  June  14, 1976 
(41  FR  24064).  the  U.S.  Fish  and  Wildlife 
Service  (Service)  classified  O.  a. 
hodgsoni  as  endangered  in  Tibet  (now 
officially  referred  to  as  the  Chinese 
province  of  Xizang),  pursuant  to  the 
Endangered  Species  Act  of  1973  (Act). 
This  listing  was  in  response  to  a  petition 
requesting  endangered  classification  for 
all  taxa  that  already  were  on  Appendix  I 
of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES),  but  that  then 
were  not  on  the  U.S.  List  of  Endangered 
and  Threatened  Wildlife  and  Plants.  No 
analysis  of  the  differing  views  on  the 
distribution  of  hodgsoni  was  presented 
in  the  listing  notice.  However,  recent 
editions  of  the  List  of  Endangered  and 
Threatened  Wildlife,  which  have  been 
modified  for  purposes  of  clarity,  show  ^ 
the  range  of  the  subspecies  as  "China 
(Tibet.  Himalayas)." 

In  1988  a  legal  action  developed 
relative  to  the  importation  of  trophies  of 
argali  killed  in  the  Chinese  province  of 
Gansu  (see  Marshall  1990).  In  the  course 
of  this  action,  a  dispute  arose  as  to 
whether  the  trophies  represented 
protected  species.  As  pointed  out  in  a 
notice  issued  by  the  Service's  Division 
of  Law  Enforcement  in  the  Federal 
Register  of  November  24, 1989  (54  FR 
48722).  it  was  eventually  concluded  that 
the  trophies  were  properiy  identified  as 
hodgsoni.  However,  at  the  same  time  the 
Service  issued  another  notice  (54  FR 
48723)  stating  that  it  was  considering 
changes  to  the  List  of  Endangered  and 
Threatened  Wildlife,  so  that  the  range  of 
hodgsoni  would  be  fully  and  accurately 
delineated.  The  Service  also  stated  that 
it  had  received  information  suggesting 
that  additional  subspecies  of  O.  ammon 
were  of  serious  conservation  concern 
and  might  warrant  classification  as 
endangered  or  threatened.  The  notice 
initiated  a  status  review  that  solicited 
comments  and  data  relative  to  the 
taxonomy,  distribution,  and 
bioconservation  status  of  all  subspecies 
of  O.  ammon. 

The  notice  yielded  15  comments,  some 
of  which  are  covered  in  the  "Summary 
of  Factors  Affecting  the  Species."  as  set 
forth  below.  There  was  no  consensus  on 
the  questions  of  taxonomy  or 
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distribution  of  classified  populations. 
Although  there  also  was  some 
disagreement  on  bioconservation  status, 
most  comments,  as  well  as  available 
literature,  indicated  that  the  species  O. 
ammon  has  undergone  a  general  decline, 
that  certain,  if  not  all,  of  its  populations 
are  in  serious  jeopardy,  and  that  it  is 
vulnerable  to  a  number  of  problems, . 
notably  hunting  and  competition  for 
forage  and  water  with  expanding  herds 
of  domestic  livestock.  There  long  has 
been  recognition  that  the  species  has 
disappeared  from  or  become  rare  in 
much  of  the  periphery  of  its  historical 
range — northeastern  China,  eastern 
Mongolia,  southern  Siberia,  central 
Kazakhstan,  Uzbekistan,  Afghanistan, 
Pakistan,  India,  and  Nepal  (Borodin  et 
al.  1984;  Harper  1945;  Schaller  1977). 
However,  there  had  been  a  general  view 
that  the  ar^ali  remained  relatively 
common  and  well  protected  in  the  heart 
of  its  range,  particularly  the  Tibetan 
Plateau  and  Gobi  Desert  (Cai  1985; 
Mallon  1985).  Now  there  is  evidence  of  a 
serious  deterioration  of  status  even  in 
those  regions. 

In  the  Federal  Register  of  May  23, 1990 
(55  FR  21207),  the  Service  announced 
completion  of  its  status  review  and  its 
intentions  for  a  proposed  rulemaking. 
Many  questions  remained  both  with 
respect  to  taxonomy  and 
bioconservation,  but  for  purposes  of  the 
proposed  rule  the  Service  decided  to 
address  the  entire  species  as  a  single 
entity  and  to  propose  an  over-all 
classification  of  threatened.  The 
proposed  rule  was  published  in  the 
Federal  Register  of  October  5. 1990  (55 
FR  40890-40896).  The  Service 
emphasized  therein  that  it  would  be 
actively  seeking  additional  information 
during  the  comment  period,  that  all 
available  data  and  opinions  would  be 
reviewed,  and  that  such  evaluation 
might  lead  to  a  final  rule  substantially 
different  from  the  proposal.  In 
particular,  it  was  noted  that  the  final 
rule  might  designate  the  entire  species 
O.  ammon,  or  any  subspecies  or 
population  thereof,  as  endangered. 
Therefore,  all  interested  parties  were 
requested  to  consider  such  an 
alternative,  among  others,  when 
examining  the  proposal  and  preparing 
their  comments. 

The  proposed  rule  provided  for  a 
comment  period  lasting  until  February  4, 
1991.  In  the  Federal  Register  of  February 
8, 1991  (56  FR  5192),  the  comment  priod 
was  extended  to  April  20, 1991.  In  the 
Federal  Register  of  October  25. 1991  (56 
FR  55266-55267),  the  Service  announced 
that,  because  of  difficulty  in  obtaining 
information,  and  authoritative 
disagreement  regarding  available  data. 


the  deadline  for  issuing  a  final  rule 
(normally  a  year  trom  the  proposal) 
would  be  extended  by  6  months  until 
April  5, 1992,  and  that  the  comment 
period  would  be  reopened  until 
December  24, 1991.  The  Service  then 
emphasized  that  no  decision  had  been 
reached  regarding  a  final  rule,  but  that 
information  then  available  suggested 
that  it  might  not  be  inappropriate  to 
classify  the  entire  species  O.  ammon,  as 
endangered,  except  possibly  in  parts  of 
the  former  Soviet  Union  and  Mongolia, 
where  it  might  be  classified  as 
threatened  and  covered  by  a  special 
rule.  In  the  Federal  Register  of  January  8, 
1992  (57  FR  659),  the  comment  period 
was  reopened  until  February  24, 1992. 

Based  on  an  assessment  of  the 
information  received  during  the 
comment  periods,  together  with  other 
available  data,  the  Service  now 
concludes  that  the  entire  species  Ovis 
ammon  should  be  added  to  the  List  of 
Endangered  and  Threatened  Wildlife.  It 
will  be  classified  as  endangered 
throughout  its  range,  except  in 
Kyrgyzstan,  Mongolia,  and  Tajikistan, 
where  it  will  be  designated  as 
threatened  and  covered  by  a  special 
rule.  In  order  to  avoid  undue  hardship  to 
parties  already  committed  to  imminent, 
legitimate  activities  that  might  be 
precluded  by  the  listing  of  the  argali, 
and  in  order  to  give  reasonable  time  to 
authorities  in  the  three  specified 
countries  to  meet  the  requirements  of 
the  special  rule  (as  set  forth  below),  the 
effective  date  of  the  listing  will  be 
January  1. 1993.  The  subspecies  Ovis 
ammon  hodgsoni,  no  matter  how 
narrowly  or  broadly  defined,  will  now 
be  covered  entirely  by  the  endangered 
classification.  Thus,  questions  regarding 
the  taxonomy  and  legal  history  of  this 
subspecies,  which  generated  much 
interest  in  the  course  of  this  rulemaking, 
are  no  longer  immediately  relevant. 

Section  4(d)  of  the  Act  provides  that 
special  rules  issued  for  threatened 
species  be  "necessary  and  advisable  to 
provide  for  the  conservation  of  such 
species."  The  Service  recognizes  that 
there  is  a  reasonable  argument  for  the 
proposition  that  controlled  sport  (i.e., 
noncommercial)  hunting  may  provide 
economic  incentives  that  contribute  to 
the  conservation  of  certain  wildlife 
populations.  These  incentives  may  be 
direct,  by  generating  funding  for 
essential  conservation  measures  through 
licensing  fees.  They  may  also  be 
indirect,  by  focusing  govermnental 
attention  to  the  need  to  protect  species 
of  economic  value.  In  the  case  of  thfe 
argali,  the  Service  has  received 
extensive,  though  not  unanimous, 
indications  that  populations  in  parts  of 


Kyrgyzstan,  Mongolia,  and  Tajikistan 
are.  substantial,  and  that  sport  hunting 
programs,  with  consequent  exportation 
of  trophies,  may  encourage  and  provide 
necessary  funds  for  conservation.  The 
Service,  however,  has  not  yet  obtained 
satisfactory  documentation  of  such  a 
situation  from  government  authorities  in 
those  three  countries. 

Considering  the  above,  the  special 
rule  on  the  argali  will  provide  for  the 
limited  importation  into  the  United 
States  of  trophies  taken  legally  in 
Kyrgyzstan,  Mongolia,  and  Tajikistan 
once  the  Service  has  received  from  the 
governments  of  those  countries  properly 
documented  and  verifiable  certification 
that:  (1)  Argali  populations  are 
sufficiently  large  to  sustain  sport 
hunting;  (2)  regulating  authorities  have 
the  capability  to  obtain  sound  data  on 
these  populations;  (3)  regulating 
authorities  recognize  these  populations 
as  a  valuable  resource  and  have  the 
legal  and  practical  means  to  manage 
them  as  such;  (4)  the  habitat  of  these 
populations  is  secure;  (5)  regulating 
authorities  can  ensure  that  the  involved, 
trophies  have  in  fact  been  legally  taken 
from  the  specified  populations;  and  (6) 
funds  derived  from  the  involved  sport 
hunting  are  applied  substantially  to 
argali  conservation.  When  the  indicated 
conditions  are  met,  the  Service  will 
implement  the  regulation  through 
publication  of  a  notice  in  the  Federal 
Register.  Extension  of  this  special  rule  to 
argali  populations  in  certain  other 
countries,  together  with  reclassification 
of  such  populations  to  threatened  status, 
is  a  future  possibility.  ^ 

In  connection  with  this  new 
regulation,  the  Service  notes  that  the 
argali  (exclusive  of  the  subspecies  0.  a. 
hodgsoni)  is  on  appendix  II  of  CITES, 
and  thus  until  now  could  be  imported 
into  the  U.S.  upon  presentation  of  a 
proper  CITES  export  permit  from  the 
country  of  origin.  Section  9(c)(2)  of  the 
Act  provides  that  the  otherwise  lawful 
importation  of  wildlife  that  is  not  an 
endangered  species  listed  pursuant  to 
section  4  of  the  Act,  but  that  is  on 
appendix  II  of  CITES,  shall  be  presumed 
to  be  in  compliance  with  provisions  of 
the  Act  and  implementing  regulations. 
There  has  been  some  question  as  to 
whether  this  provision  of  the  Act  might 
automatically  require  allowing  the 
importation  of  a  species  that  is  both 
listed  as  threatened  and  on  appendix  II. 
and  preclude  the  issuance  of  more 
restrictive  special  rules  covering 
importation.  However,  the  Service  now 
has  concluded  that  such  special  rules 
may  be  issued  to  provide  for  the 
conservation  of  the  involved  species.  It 
is  not  clear  that  the  reference  of  section 
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9(c)(2)  to  wildlife  that  "is  not  an 
endangered  species  listed  pursuant  to 
section  4  of  the  Act  but  is  listed  in 
appendix  II  of  the  Convention"  was 
intended  to  apply  to  threatened  species, 
which  also  are  listed  pursuant  to  section 
4.  Legislative  history  supports  placing 
severe  restrictions  on  the  sport  hunting 
of  native  U.S  species  (such  as  the 
grizzly  bear  in  the  conterminous  48 
states)  that  are  listed  as  threatened, 
limiting  the  activity  to  instances  in 
which  the  hunting  is  "necessary  and 
advisable  to  provide  for  the 
conservation  of  such  species"  and  to 
"the  extraordinary  case  where 
population  pressures  within  a  given 
ecosystem  cannot  be  otherwise 
relieved."  It  is  doubtful  whether  all  such 
concerns  could  be  ignored  simply  on  the 
basis  of  an  export  permit  issued  by  a 
foreign  government.  Moreover,  the  use 
of  the  term  "presumed"  implies  that  the 
established  presumption  is  rebuttable 
under  certain  circumstances.  In  the  case 
of  the  argali,  with  its  history  of 
excessive  exploitation  and  the 
uncertainty  concerning  its  management, 
there  are  substantive  grounds  on  which 
to  challenge  the  presumption.  Finally, 
section  9(c)(2)  does  not  prevent  the 
issuance  of  appropriate  special  rules 
and  could  not  logically  have  been 
intended  to  allow  the  addition  of  a 
species  to  an  appendix  of  an 
international  convention  to  override  the 
needs  of  U.S.  law,  where  there  is 
reliable  evidence  to  affect  the 
presumption  of  validity. 

It  must  be  emphasized  that  the  above 
interpretation  of  section  9(c)(2),  as 
hereby  adopted  by  the  Service,  is  a  key 
factor  in  the  assignment  of  threatened, 
rather  than  endangered,  status  to  the 
argali  in  Kyrgyzstan,  Mongolia,  and 
Tajikistan.  If  the  Service  were  unable  to 
issue  a  special  rule  restricting 
importation  of  trophies  from  those 
countries,  and  if  therefore  importation 
could  proceed  without  assurances  of 
adequate  population  status  and 
management,  such  a  situation  would 
become  a  contributory  element  to  factor 
"D"  of  section  4(a)(1)  of  the  Act,  "the 
inadequacy  of  existing  regulatory 
mechanisms,"  and  likely  would  be 
sufficient  to  warrant  endangered 
classification  of  the  involved 
populations.  The  current  decision  to 
assign  threatened,  rather  than 
endangered,  status  to  those  populations 
was  made  by  a  very  narrow  margin.  As 
explained  below,  there  is  evidence  that 
those  populations  are  relatively  higher 
and  more  secure  than  elsewhere,  but  it 
also  is  known  that  their  numbers  have 
fallen  from  historical  levels,  and  the 
Service  is  yet  to  receive  official 


documentation  of  their  status  and 
management.  Adding  to  the  concern  of 
the  Service  is  the  political  and  economic 
instability  in  parts  of  the  former  Soviet 
Union.  The  various  problems  are  such 
that  reclassification  to  endangered 
status,  possibly  on  an  emergency  basis, 
remains  under  active  consideration. 
Reclassification  might  become 
especially  advisable  if  the  Service  found 
itself  unable  to  adequately  regulate  the 
situation  pursuant  to  a  threatened 
classification. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  of  October  5. 
1990.  and  in  associated  notifications  and 
subsequent  extensions  of  the  comment 
period,  all  interested  parties  were 
requested  to  submit  information  that 
might  contribute  to  development  of  a 
final  rule.  Cables  were  sent  to  United 
States  embassies  in  countries  within  the 
range  of  the  subject  species,  requesting 
new  data  and  the  comments  of  the 
governments  of  those  countries.  A  total 
of  41  parties  commented  on  the 
proposal,  some  of  them  several  times.  In 
addition,  copies  of  the  comments  of 
certain  parties  were  distributed  for 
review  to  certain  other  commenters, 
thereby  sometimes  generating  further 
statements  from  the  latter.  Many  of  the 
comments  presented  new  information, 
much  of  which  has  been  incorporated 
into  appropriate  parts  of  this  document 
and  utilized  in  developing  the 
appropriate  classification  and  regulation 
for  the  argali.  Some  comments  dealt 
with  matters  of  opinion,  plans  for  the 
future,  literary  format,  taxonomy,  and 
legal  history,  which  are  not  relevant  to 
the  main  questions  at  hand.  Specific 
substantive  issues,  which  appear  to 
involve  opposition  to  the  measures 
taken  in  this  rulemaking,  are  discussed 
below. 

Issue  1. — The  Service  did  not 
adequately  fulfill  the  Act's  requirement 
to  consider  the  interests  of  or  the 
conservation  efforts  being  made  by  the 
involved  foreign  countries,  and  did  not 
notify  all  appropriate  countries,  persons, 
and  organizations. 

Senice  Response. — Cables  were  sent 
to  U.S.  embassies  in  countries  within  the 
range  of  the  argali,  requesting  that 
knowledgeable  authorities  be  contacted 
and  asked  to  provide  opinions  and  data. 
This  procedure  has  been  standard  in 
foreign  endangered  species  listings  for 
many  years.  Follow-up  cables  were  sent 
in  some  cases  and  numerous  letters 
were  directed  to  specific  authorities.  All 
information  received  was  given 
consideration.  The  Service  does  not 
consider  that  it  must  at  this  point  initiate 
separate  contacts  with  government 


agencies  within  the  newly  independent 
republics  of  the  former  Soviet  Union  (a 
recent  effort  was  made,  through  the  U.S. 
embassy  in  Moscow,  to  reach 
authorities  there).  The  Ser\'ice  also  does 
not  consider  itself  obligated  to  contact 
governments  in  exile. 

Issue  2. — The  Service  did  not 
establish  objective  standards  to 
evaluate  the  quality  of  information 
received,  but  used  information 
selectively  and  sometimes  accepted 
broad  and  poorly  documented 
generalizations. 

Service  Response. — No  available 
information  was  ignored,  though  the 
Service  recognizes  that  not  all  existing 
information  was  or  is  available. 
Selectivity  was  used  to  some  extent.  The 
views  of  recognized  authorities  with 
extensive  appropriate  experience  was 
given  some  weight.  Such  authorities 
include  Dr.  George  B.  Schaller  (Science 
Director.  Wildlife  Conservation 
International.  New  York  Zoological 
Society),  who  has  spent  many  years 
studying  wild  sheep  and  conservation 
activities  in  Central  Asia,  and  the 
Caprinae  Specialist  Group  of  the 
Species  Survival  Commission  of  the 
International  Union  for  Conservation  of 
Nature  (lUCN/SSC). 

Issue  3. — The  Service  did  not  use  all 
of  the  information  available  or  the  best 
information  and  did  not  have  enough  to 
develop  a  final  rule. 

Service  Response. — Listing  rules  are 
not  intended  to  be  complete  literature 
reviews  or  status  reports.  The  materials 
utilized  for  the  proposed  rule  were         | 
sufficient  to  support  that  proposal.  Data 
received  during  the  comment  period, 
including  extensive  information  and 
assessments  from  the  lUCN/SSC, 
support  the  final  rule.  Contrasting 
information  was  considered,  but  was 
often  inadequately  documented  or  dealt 
with  very  local  situations. 

Issue  4. — There  should  be  no 
importation  of  trophies  because  the 
involved  hunting  would  be  contrary  to 
the  Acts  requirement  that  special 
regulations  allowing  sport  hunting  apply 
only  to  the  extraordinary  case  in  which 
population  pressures  can  not  otherwise 
be  relieved. 

Service  Response.— The  provision  of 
the  Act,  to  which  this  issue  refers, 
actually  involves  the  hunting  itself  and 
when  such  should  be  allowed  to  benefit 
a  species.  This  provision  does  not  cover 
the  act  of  importation,  as  is  dealt  with  in 
this  rule.  While  the  Service  considers 
that  the  intent  of  the  Act  is  to  provide  all 
threatened  species  some  level  of 
protection  (see  Issue  6,  below),  the 
Service  cannot  regulate  hunting  in  a 
foreign  country.  It  can.  however, 
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regulate  importation  of  hunting  trophies. 
A  special  rule  providing  for  such 
importation  can  be  justified  on  the 
grounds  that  the  conservation  of  the 
argali  is  benefitted,  in  the  same  sense 
that  a  rule  allowing  hunting  to  relieve 
population  pressures  might  be  justified 
for  a  native  U.S.  species. 

Issue  5. — The  Service  did  not  use 
sound  reason  and  logic,  particularly  in 
that  it  should  not  have  dealt  with  the 
entire  species  O.  ammon  as  a  single 
entity,  but  should  have  divided  it  into 
subspecies  and/or  populations  based  on 
its  widely  varying  status  and 
management  needs. 

Service  Response. — In  cases  of  wide- 
ranging  species  a  choice  must  be  made 
as  to  whether  to  provide  a  single 
classification  that  best  reflects  over-all ' 
status,  or  to  apply  various 
classifications  and  regulations  to 
different  populations.  Neither  approach 
is  necessarily  right  or  wrong.  In  any 
event,  the  final  rule  does  use  a  split 
classification. 

Issue  ft— Section  9(c)(2)  of  the  Act 
effectively  precludes  restrictions  on 
importation  of  threatened  species  that 
are  on  Appendix  II  of  CITES. 

Service  Response. — As  already  noted, 
section  9(c)(2)  does  not  expressly  refer 
to  threatened  species  or  prevent 
issuance  of  special  regulations.  It 
established  a  presumption  that  can  be 
challenged  under  specific 
circumstances.  Much  of  the  argument 
presented  by  the  commenters  on  this 
issue  centered  on  the  supposed  intent  of 
Congress  lo  avoid  interfering  with  the 
hunting  of  nonendangered,  including 
threatened,  species.  However,  as 
explained  above,  the  Act  does  clearly 
place  great  restrictions  on  the  sport 
hunting  of  threatened  species  in  the 
United  States  and  it  is  questionable  if 
Congress  intended  that  foreign  species 
be  treated  in  a  greatly  different  fashion. 
As  noted  above  in  Issue  4,  the  Service 
cannot  control  hunting  of  foreign 
species,  but  it  can  regulate  their 
importation. 

Issue  7. — The  argali  should  be  placed 
on  Appendix  I  of  CITES  and  given  an 
over-all  classification  of  threatened, 
thereby  avoiding  the  problems  referred 
to  above  in  Issue  6  and  allowing 
whatever  special  regulations  are  most 
appropriate  for  different  populations. 

Service  Response. — Placing  the  argali 
on  Appendix  I  is  not  an  immediate 
prospect.  In  any  case,  as  noted  above, 
the  Service  considers  that  appropriate 
special  regulations  can  be  provided 
even  if  the  argali  remains  on  Appendix 
II. 

Issue  8. — The  argali  has  never  been 
legally  listed  outside  of  Tibet,  Nepal, 
and  India,  and  there  has  been  such 


confusion  about  its  status  that  the 
Service's  proposed  rule  could  not  be 
understood. 

Service  Response. — This  final  rule 
clearly  shows  where  the  argali  is  listed 
and  how  it  is  legally  classified  in  each 
place. 

Issue  9. — The  proposal  must  be 
withdrawn  because  the  Service  did  not 
follow  it  within  one  year  by  a  published 
final  rule  or  six-month  extension  of  the 
deadline  for  a  final  rule,  and  also 
because  this  delay  demonstrated  that 
the  Service  did  not  have  sufficient 
information  for  a  final  rule. 

Service  Response. — The  publication 
of  the  six-month  extension  took  place  on 
October  25, 1991,  only  20  days  after  the 
first  anniversary  of  the  proposed  rule. 
Such  a  brief  period  is  in  keeping  with 
statutory  intent.  The  Service  could  have 
proceeded  with  a  final  rule  even  without  ' 
the  six-month  extension,  but  wished  to 
make  an  effort  to  seek  and  obtain  new 
data  that  might  help  resolve  the 
disagreement  regarding  information  that 
was  then  available. 

Issue  10. — Hunting  of  the  argali  is  no 
longer  a  major  problem  to  the  survival 
of  the  species. 

Service  Response. — According  to 
information  provided  by  the  lUCN/SSC 
Caprinae  Specialist  Group,  poaching  or 
excessive  hunting  is  a  significant  threat 
to  most  ar£.3h  populations. 

Issue  11. — Although  populations  in 
Tibet,  the  Himalayan  region,  and  a  small 
part  of  the  former  Soviet  Union  might  be 
appropriately  classified  as  endangered, 
populations  in  the  rest  of  China  and  the 
former  Soviet  Union,  and  in  Mongolia  do 
not  warrant  listing  at  all,  except  that 
some  of  the  Chinese  populations  could 
be  designated  as  threatened  by 
similarity  of  appearance. 

Service  Response. — According  to 
information  provided  by  the  lUCN/SSC, 
and  other  sources,  all  argali  populations 
warrant  some  degree  of  classification  on 
the  basis  of  their  bioconservation  status 
alone.  Additional  details  are  provided  in 
the  following  Summary  of  Factors 
Affecting  the  Species. 

Issue  12. — At  least  in  Mongolia, 
Kyrgyzstan,  and  perhaps  parts  of 
northern  China  there  are  substantial  and 
well  managed  argali  populations, 
effective  conservation  and  law 
enforcement  programs,  authorities  that 
have  the  capability  to  obtain  and 
properly  utilize  needed  data,  and  sport 
hunting  programs  that  promote  argali 
conservation  efforts  and  yield  funds  for 
their  benefit:  therefore  the  Service 
should  allow  importation  of  trophies 
from  these  regions. 

Service  Response. — Information 
regarding  the  effectiveness  of  argali 
conservation  efforts  in  most  specific 


areas  is  limited  and  controversial.  The 
most  extensive  supporting  information 
comes  from  Mongolia,  but  even  that 
case  has  been  challenged  by  some 
authorities  and  has  been  received 
largely  from  outside  parties,  rather  than 
from  appropriate  government  agencies. 
There  is  a  general  consensus  thai  proper 
sport  hunting  programs  do  have  the 
potential  to  benefit  some  argali 
populations.  The  final  rule  does  provide 
for  importation  from  Kyrgyzstan, 
Mongolia,  and  Tajikistan,  once  specific 
documentation  and  certification  has 
been  received.  As  new  information 
becomes  available  about  argali 
population  status  and  conservation  in 
other  countriesi  there  is  the  potential  for 
reclassification  of  the  species  and 
extension  of  the  special  regulations. 

Issue  13. — The  Service  put  too  much 
dependence  on  overly  general  and 
unsupported  statements  from  a  few 
authorities,  notably  Dr.  George  B. 
Schaller. 

Service  Response. — Most  available 
information  pertinent  to  this  rule  is  of 
two  kinds,  general  statements  about 
wildlife  or  environmental  trends  for 
large  regions,  and  specific  comments 
about  argali  observations  in  very  local 
areas.  Both  kinds  of  information  can  be 
useful,  though  statements  covering  long- 
term  trends  of  populations  and  problems 
in  a  general  region,  as  assessed  by  a 
reputable  authority  with  extensive 
experience  in  the  region,  can  be  of 
particular  value  in  developing  rules  of 
this  nature.  In  this  regard.  Dr.  Schaller  is 
among  the  world's  foremost  authorities 
on  wildlife  conservation,  has  been 
working  in  the  highlands  of  Central  Asia 
for  many  years,  and  is  an  expert  on  wild 
sheep  and  their  relatives.  He  has  both 
traveled  extensively  throughout  the 
involved  region  and  conducted  a  series 
of  wildlife  studies  at  specific  localities. 
The  results  of  both  have  been  published 
widely  in  books,  popular  articles,  and 
scientific  papers.  Dr.  Sandro  Lovari, 
chairman  of  the  lUCN/SSC  Caprinae 
Specialist  Group,  which  comprises  many 
authorities  on  the  argali  and  related 
species  from  around  the  world,  has 
specifically  informed  the  Service  that  he 
trusts  Dr.  Schaller's  views  on  the  matter. 
The  country-by-country  status  reports 
recently  provided  to  the  Service  by  the 
lUCN/SSC  generally  correspond  to  the 
view  of  Dr.  Schaller  (even  though  he  is 
not  a  member  of  the  Caprinae  Specialist 
Group). 

Issue  14. — The  Service  relied  too 
much  on  hunters  and  their  organizations 
and  did  not  mike  an  adequate  effort  to 
contact  consei  vation  and  environmental 
organizations. 
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Senice  Response.— As  already  noted, 
there  were  repeated  published 
extensions  of  the  comment  period  and 
numerous  parties  were  notified 
individually.  Considerably  more  effort 
was  made  in  contacting  authorities  than 
is  usually  made  in  the  course  of 
nilemakings  of  this  kind.  In  coming  to  its 
final  decision  the  Service  depended,  to  a 
large  extent,  on  the  lUCN/SSC  Caprinae 
Specialist  Group,  which  in  turn  monitors 
data  from  authorities  on  environmental 
and  wildlife  conservation  matters 
around  the  world. 

Issue  15. — There  is  no  firm  evidence 
that  sport  hunting  programs  could  ever 
benefit  argali  populations;  a  better 
alternative  for  generating  conservation 
funds  would  be  ecotourism  projects. 

Service  Response. — Under  current 
world  conditions,  and  considering  the 
activities  of  foreign  governments, 
strictly  regulated  trophy  hunting  does,  in 
some  cases,  have  the  potential  to 
contribute  to  an  economic  incentive  for 
conservation.  Such  benefit  will  have  to 
be  demonstrated  prior  to  full 
implementation  of  the  special  regulation 
allowing  limited  importation  of  trophies 
from  Kyrgyzstan,  Mongolia,  and 
Tajikistan.  Although  the  Service  would 
be  interested  in  ecotourism  and  other 
conservation  mechanisms,  such  would 
not  necessarily  rule  out  sport  hunting, 
provided  the  latter  has  been  shown  to 
be  beneficial  to  over-all  argali 
populations. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  argali  should  be  classified  as 
endangered  throughout  its  range,  except 
in  Kyrgyzstan,  Mongolia,  and  Tajikistan 
where  it  should  be  designated  as 
threatened.  Section  4(a)(1)  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  argali  [Ovis 
ammon)  are  as  follows; 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Concern  for  the  argali  is  not  new. 
Based  largely  on  reports  from  the  1920s 
and  1930s,  Harper  (1945)  provided  a 
generally  pessimistic  review  of  the 
status  of  O.  ammon  and  other  wild 
sheep.  He  indicated  that  the  argali  once 
had  occurred  all  across  northeastern 


China  to  just  north  and  west  of  Beijing, 
but  had  disappeared  from  most  of  the 
region  because  of  agricultural 
usurpation  of  its  habitat  and  excessive 
hunting  by  Western  sportsmen.  O. 
ammon  also  originally  had  been  present 
in  Siberia,  but  had  been  extirpated  to 
the  south  and  east  of  L.ake  Baikal  by 
hunters  in  the  19th  century  and  had 
declined  in  the  Altai  Mountains  to  the 
west.  According  to  Mallon  (1985),  the 
species  disappeared  from  northeastern 
Mongolia  in  the  early  20th  century.  Cai 
(1985)  noted  that  the  argali  still  occurred 
in  northeastern  China,  but  gave  no 
recent  records.  In  his  response  to  the 
Service's  stttus  review,  Valerius  Geist 
(University  of  Calgary)  stated  that  the 
population  of  northeastern  China,  east 
of  Gansu  Province,  is  possibly  extinct. 
Borodin  et  al.  (1984)  recognized  most 
argali  populations  in  the  former  Soviet 
Union  as  being  rare  or  vulnerable,  and 
indicated  that  they  had  disappeared 
from  much  of  their  former  range. 
Fedosenko  (1985)  provided  an  even 
more  depressing  review  of  the  status  6f 
O.  ammon  in  the  former  Soviet  Union. 
The  main  reason  for  the  declines,  and 
the  complete  elimination  in  some  areas, 
is  competition  with  livestock.  The  great 
majority  of  habitats  presently  or 
previously  used  by  the  argali  are  now 
occupied  by  domestic  sheep  or  other 
livestock.  The  most  intensive 
competition  is  for  winter  range.  At  that 
time  the  argali  is  forced  to  forage  in 
areas  above  the  domestic  sheep  herds, 
where  the  snow  is  very  deep.  On  the 
Pamir  Plateau  the  argali  herds  attempt 
to  descend  to  intermountain  valleys  for 
the  winter,  but  may  find  that  the  habitat 
has  been  overgrazed  by  domestic 
animals. 

Fedosenko  (1985. 1991)  indicated  that 
the  historical  decline  of  O.  ammon  is 
continuing  in  the  Altai  region  west  of 
Lake  Baikal.  The  species  was 
considered  common  there  in  the  19th 
century,  but  now  there  are  only  a  few 
scattered  populations  that  together  total 
about  450  animals.  To  the  southwest,  the 
population  of  the  northern  Tian  Shan 
region  and  eastern  Kazakhstan  has 
undergone  a  critical  decline  since  the 
late  19th  and  early  20th  centuries, 
though  there  has  been  a  recovery  in 
parts  of  Kazakhstan  since  the  early 
1980s.  In  many  places  where  it  was 
numerous  even  in  the  1940s  the  argali  is 
now  gone  or  rare,  and  remnant  groups 
are  fragmented.  About  9.000  individuals 
are  scattered  over  a  vast  part  of  eastern 
Kazakhstan  and  the  northern  Tian  Shan 
Mountains.  The  most  seriously 
jeopardized  population  (often 
designated  the  subspecies  O.  a. 
nigrimontana)  in  the  former  Soviet 
Union  is  restricted  to  a  small,  isolated 


section  of  the  Kara  Tau  Mountains  in 
southern  Kazakhstan.  Although  its 
numbers  were  high  as  late  as  the  1950s, 
there  now  are  no  more  than  250  animals. 

According  to  Fedosenko.  the  largest 
population  in  the  former  Soviet  Union  is 
found  on  the  Pamir  Plateau  of  Tajikistan 
and  in  the  nearby  inner  and  central  Tian 
Shan  Mountains  of  Kyrgyzstan.  but  even 
it  has  declined.  Numbers  in  the  Pamirs 
were  estimated  at  33.000  in  the  19608. 
20.000  in  the  19708.  and  10.000-12,000  in 
the  19808.  Another  5,000  were  estimated 
to  inhabit  the  inner  and  central  Tian 
Shan  in  the  1980s.  The  largest  and 
densest  herd,  about  2,000  animals,  is 
found  in  the  cold  deserts  of  the  northern 
part  of  the  Kokshaaltau  Mountains 
(eastern  Kyrgyzstan)  where  there  is  no 
pasture  for  domestic  sheep.  The  name 
O.  a.  polii,  or  Marco  Polo  sheep,  is 
sometimes  applied  to  the  argali 
population  found  in  the  Pamirs  and 
irmer  and  central  Tian  Shan.  O.  a.  polii 
is  the  only  subspecies  of  argali  that  was 
not  listed  as  endangered,  vulnerable,  or 
rare  by  the  Ministry  of  Agriculture  of  the 
former  Soviet  Union  and  not  covered  in 
the  two  editions  of  the  Red  Data  Book  of 
the  USSR  (Borodin  et  al.  1978, 1984). 
Such  distinction  was  a  factor  in 
assigning  a  U.S.  threatened,  rather  than 
endangered,  classification  to  the  argali 
in  Kyrgyzstan  and  Tajikistan,  though  the 
Service  recognizes  that  serious  declines 
have  occurred  in  these  countries  and 
that  status  is  questionable  in  some 
respects.  Further  review  of  the  situation 
could  result  in  reclassification  to 
endangered. 

Fedosenko's  over-all  numerical 
estimates  for  argali  in  the  former  Soviet 
Union  fell  from  33.00Q-34.000  in  1985  to 
25.000-26,000  in  1991  (not  including  the 
subspecies  severtzovi,  which  he 
estimated  to  number  1,500  in  1991).  In  a 
detailed  report  prepared  for  Safari  Club 
International,  and  submitted  as  a 
comment  in  response  to  the  proposed 
rule  of  October  5, 1990,  Domestic 
Technology  International  (DTI  1991) 
argued  that  the  Service  should  not  have 
relied  so  extensively  on  Fedosenko's 
studies  and  should  have  gathered  data 
from  other  Soviet  authorities.  DTI  also 
cited  Warren  Parker,  former  president  of 
Safari  Club  International,  as  reporting  a 
compilation  of  estimates  from  scientists 
in  Kyrgyzstan  indicating  that  there  are 
46.000-47.000  argali  in  the  former  Soviet- 
Union.  On  November  28. 1990.  Service 
representatives  met  with  several  Soviet 
wildlife  authorities,  including  Prof.  Dr. 
Vladimir  Sokolov.  Director  of  the 
Institute  of  Animal  Evolutionary 
Morphology  and  Ecology.  At  the  meeting 
and  in  a  follow-up  letter  the  Service 
transmitted  a  request  for  data  on  the 
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status  of  the  argali.  In  response,  the 
State  Committee  on  Environmental 
Protection  of  the  former  Soviet  Union 
indicated  that  argali  populations  are 
continuing  to  decline,  because  of  habitat 
loss  and  poaching,  and  that  substantial 
hunting  programs  would  not  be  currently 
practical.  It  also  was  pointed  out, 
however,  that  foreign  sportsmen  are 
allowed  to  take  10-12  individuals 
annually  in  a  strictly  regulated  hunt  in 
Kyrgyzstan.  A  cable  subsequently  was 
sent  to  the  U.S.  embassy  in  Moscow 
requesting  more  precise  information,  but 
no  response  has  been  received. 

The  range  of  the  argali  extends  from 
the  former  Soviet  Union  into  Xinjiang, 
the  large  northwestern  province  of 
China,  birt  information  on  its  status 
there  is  limited.  Based  on  historical 
accounts  and  recent  surveys.  Schaller  et 
ai  {1988]  concluded  that  the  argali,  once 
abundant  in  Xinjiang,  now  had  decUned 
and  had  vanished  from  vast  tracts.  In 
his  response  to  the  Service  review  of 
November  24. 1989.  Schaller  added: 
"Argali  in  the  Tian  Shan  of  China  have 
seen  a  drastic  decline  in  recent  decades. 
The  animals  are  either  absent  from  or 
rare  in  most  areas.  Viable  populations 
can  be  found  in  only  a  few  spots."  DTI 
(1991)  challenged  Schaller's  statements 
and  provided  reports  giving  several 
varying  views  of  status,  including  one 
estimate  of  26,000  argali  in  Xinjiang,  but 
concluded  that  the  status  of  the  species 
in  that  province  "must  be  considered 
undetermined  but  not  secure."  New 
status  reports  provided  by  the  lUCN/ 
SSC  suggest  that  there  are  about  20,000 
argali  in  Xinjiang,  divided  into  a  number 
of  populations,  and  that  all  are 
jeopardized  by  habitat  loss,  competition 
from  livestock,  or  other  problems. 

The  southwestern  range  of  the  argali 
extends  from  the  Pamirs  of  Tajikistan 
into  nearby  parts  of  Xinjiang, 
Afghanistan,  and  Pakistan.  Schaller  et 
ai  (1987)  recently  found  that  it  had 
disappeared  from  most  of  the  Chinese 
portions  of  its  range  and  that  the  last 
viable  population  there,  consisting  of 
fewer  than  150  animals,  was  confined  to 
the  western  part  of  the  Chalachigu 
Valley,  a  finger  of  land  extending 
between  Afghanistan  on  the  north  and 
Pakistan  to  the  south.  In  adjacent 
northern  Afghanistan  there  were 
estimated  to  be  at  least  2,500  in  1973. 
Habibi  (1985)  indicated  that  up  until 
1979  the  argali  and  its  habitat  were  well 
protected  in  Afghanistan.  However,  that 
was  before  the  recent  political 
upheavals  and  civil  war,  and  current 
status  of  the  sheep  is  unknown.  A  small 
population  is  present  in  extreme 
northern  Pakistan,  but  it  moves 
seasonally  across  the  border  into  China. 


Recent  construction  of  a  highway  there 
has  disrupted  its  habitat  and  made  it 
accessible  to  hunters  (Ceist  1984; 
Schaller  1977;  Schaller  et  al.  1987).  In  its 
response  to  the  Service  review,  the 
government  of  Pakistan  indicated  that 
this  population  had  fallen  from  300 
individuals  in  the  1970s  to  a  few  dozen 
today. 

The  argali  also  appears  to  have 
declined  farther  to  the  southeast  along 
the  Himalayas.  The  range  begins  in  the 
Indian  state  of  )ammu  and  Kashmir  and 
extends  into  Himachal  Pradesh  and 
Sikkim.  In  a  response  to  the  Service 
review,  S.K.  Mukherjee.  Professor  and 
Additional  Director  of  the  Wildlife 
Institute  of  India,  stated  that  the  species 
is  distributed  in  very  small,  patchy  units. 
The  largest  population,  less  then  500 
animals,  is  found  in  the  Ladakh  region  of 
Jammu  and  Kashmir.  In  a  separate 
response,  M.K.  Ranjitsinh,  Additional 
Secretary  of  the  Ministry  of 
Environment  and  Forests,  stated  that  the 
argali  has  decreased  in  numbers 
throughout  its  range,  both  in  India  and 
Tibet,  and  that  populations  are 
becoming  isolated.  However,  in  his 
response  to  the  review  of  November  24, 
1989.  Richard  M.  Mitchell,  a 
mammalogist  with  extensive  experience 
in  the  Himalayan  region,  wrote  that  he 
had  received  a  report  from  an  official  of 
the  state  govenunent  of  Jammu  and 
Kashmir,  indicating  a  significant 
recovery  of  the  argali  and  a  current 
population  of  5.00O-8.000  individuals. 
Comments  on  the  proposed  rule, 
provided  both  by  government 
authorities  in  India  and  the  lUCN/SSC 
support  the  lower  estimates.  Wilson 
(1985)  cited  information  indicating  that 
the  argali  once  had  been  fairly  common 
in  Nepal,  but  had  declined  drastically, 
with  no  confirmed  sightings  since  1965. 

The  above  account  generally  suggests 
a  serious  curtailment  of  the  argalis 
habitat  and  range  in  a  great  arc  from 
northeastern  China,  through  southern 
Siberia  and  Soviet  Central  Asia,  to 
Xinjiang  and  the  Himalayas.  However, 
there  long  was  a  prevalent  view  that  the 
species  still  occurred  in  great  numbers 
throughout  the  vast  heariland  in  the 
remote  Gobi  Desert,  Tibetan  Plateau, 
and  adjacent  parts  of  Mongolia  and 
China.  Now  there  are  growing  doubts 
about  whether  and  how  long  substantial 
argali  populations  will  persist  in  any 
region.  The  situation  in  Mongoha 
actually  has  fiuctuated.  Harper  (1945) 
reported  that  the  numbers  in  the  Gobi 
"appear  to  be  rather  limited."  Mallon 
(1985)  stated  that  there  had  been  a 
marked  decline  in  Mongolia  from  1940  to 
1950,  but  that  there  was  a  recovery  after 
protection  was  established  in  1953.  Both 


he  and  des  Clers  (1985)  indicated  that, 
while  competition  for  habitat  with 
domestic  livestock  and  human 
disturbance  were  problems,  the  argali 
was  relatively  high  in  numbers  and  well 
managed. 

In  contrast,  Schaller.  responding  to  the 
Service  review  of  November  24, 1989, 
wrote:  *'I  assumed  that  argali  in 
Mongolia  were  abundant  and  well- 
protected.  That  may  have  been  true  a 
decade  ago  but  not  now.  I  just  spent  3 
months  in  Mongolia,  in  the  Gobi  and 
Altai,  to  check  on  the  status  of  wildlife, 
including  argali.  As  in  China,  animals 
are  rare  or  absent  in  most  areas  of 
suitable  habitat.  Both  sheep  [two 
subspecies  of  argali)  can  still  be  found 
in  moderate  numbers  in  remote  or 
uninhabited  areas,  places  perhaps 
suboptimal  because  livestock  can  only 
subsist  there  seasonally  or  not  at  all. 
Illegal  hunting  is  a  serious  problem. 
Mongolia  has  had  to  close  a  number  of 
hunting  camps  for  foreigners  recently 
because  of  lack  of  sheep.  Unfortunately, 
no  detailed  status  survey  has  been 
made.  However,  everyone  with  whom  1 
talked  commented  on  the  general 
decline  of  the  argaU,  especially  in  the 
Gobi  where  a  drought  during  the  19808 
has  eliminated  many  critical  water 
sources." 

The  comments  on  the  proposed  rule  of 
October  5, 1990,  also  reflected  some 
conflicting  points  of  view  with  respect  to 
the  situation  in  Mongolia.  DTI  (1991) 
challenged  Schaller's  statements  and 
argued  that  argah  "in  the  Gobi  Altai  are 
generally  increasing  in  numbers,  well 
managed,  not  threatened  by  hunting  or 
by  any  other  human  activity,  and  in  fact, 
their  habitat  is  improving  du&to  the 
trend  for  young  Mongolian  men  not  to 
become  livestock  herders.  There  is 
insufficient  information  to  make 
substantiating  observations  for  other 
regions  of  Mongolia."  DTI  referred  to 
various  estimates  that  put  argali 
numbers  in  Mongolia  at  from  15,000  to 
60,000  animals.  In  another  response  to 
the  proposal.  Bertrand  des  Clers, 
Director  of  the  International  Foundation 
for  the  Conservation  of  Game,  explained 
that  his  organization  has  been  working 
with  authorities  in  Mongolia  for  17  years 
and  that  argali  populations  and  habitat 
are  well  protected.  He  stated  that 
numbers  have  increased,  a  conservative 
estimate  for  the  country  being  15,000  to 
30,000  animals. 

In  his  comment  on  the  proposal,  David 
Mallon  expressed  concern  that  the 
status  of  the  argali  in  Mongolia  had 
deteriorated  since  he  had  published  the 
views  cited  in  the  proposed  rule  and 
above.  He  agreed  with  Schaller 
regarding  environmental  problems. 
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indicated  that  competition  from 
livestock  and  increased  access  to 
limited  range  were  major  problems,  and 
suggested  that  total  numbers  were 
clearly  less  than  40.000  animals.  The 
status  reports  provided  by  the  lUCN/ 
SSC  basically  accept  the  information 
from  Mallon.  In  his  own  comments  on 
the  proposal.  Schaller  pointed  out  that 
the  argali  may  be  locally  abundant  in 
parts  of  Mongolia,  particularly  where 
foreign  hunters  are  taken,  but  that  his 
general  surveys  over  larger  and  more 
remote  areas  support  the  views  that  he 
presented  earlier  and  that  are  cited 
above. 

As  with  Mongolia,  there  is 
considerable  disagreement  regarding  the 
status  of  the  argali  on  the  Tibetan 
Plateau  and  in  adjacent  north-central 
China — the  provinces  of  Xizang  (Tibet). 
Qinghai,  and  Gansu.  and  parts  of 
Xinjiang,  and  Sichuan.  In  his  response  to 
the  Service  review.  Richard  M.  Mitchell, 
who  has  much  experience  in  China, 
reported  that,  based  on  his  work  in  the 
region,  the  argali  still  is  widespread, 
numerous,  and  secure.  He  noted  that  the 
remoteness  of  the  habitat,  the  extremely 
rugged  terrain,  and  the  relatively  low 
number  of  people  are  conditions  that 
help  to  ensure  the  safety  of  the  argali 
populations.  Moreover,  the  people 
generally  lack  suitable  hunting  weapons 
and  the  animals  are  difficult  to 
approach.  Competition  with  domestic 
stock  is  a  major  threat,  but  is  limited  to 
accessible  areas  along  roads  and  near 
commune8,Over  350  argali  were  seen 
during  a  7-^ay  hunt  in  April  1988  in 
Gansu.  Mitchell  stated  that  he  had  seen 
a  total  of  over  500  argali  in  the  wild  and 
that  based  on  the  density  of  these 
sightings,  he  would  conservatively 
estimate  the  number  of  argali  in  China 
to  be  well  over  100,000.  In  another 
response  to  the  review.  Bart  O'Gara 
(Montana  Cooperative  Wildlife 
Research  Unit)  wrote  that  his 
experience  in  Qinghai  Province 
indicates  that  argali  there  are  "as 
plentiful  as  bighorns  [Ovis  canadensis] 
in  Montana."  but  this  assessment  was 
based  on  observations  at  only  a  couple 
of  locations.  According  to  Thome. 
Hickey,  and  Stewart  (1985).  Montana, 
which  is  about  half  the  size  of  Qinghai. 
has  approximately  4,600  bighorn  sheep. 

Comments  on  the  proposed  rule  of 
October  5, 199a  provided  some 
conflicting  information.  Mitchell 
reiterated  his  views,  giving  a  new 
estimate  of  117.000  to  143,000  argali  in 
China  and  arguing  that  the  animals  are 
under  no  immediate  threat.  The  Chinese 
Ministry  of  Forestry  stated  that  argali 
populations  are  basically  stable  and  that 
the  number  in  Gansu  Province  is  around 


20,000.  Lit  Ng,  an  American  sportsman 
who  has  traveled  extensively  in  remote 
parts  of  China,  reported  that  his  own 
observations  plus  his  discussions  with 
many  Chinese  authorities  support  the 
presence  of  large  and  well-protected 
populations  in  Gansu.  A  number  of 
Chinese  biologists  provided  brief 
statements  suggesting  that  the  argali  is 
not  in  jeopardy  in  Gansu  or  on  the 
Tibetan  Plateau.  DTI  (1991)  tabulated 
numerous  accounts  of  the  species  in  the 
region,  but  concluded  that  in  Qinghai 
the  argali  "cannot  be  considered 
secure."  and  that  "Although  the  species 
might  be  on  the  increase,  the  overall 
status  of  argali  in  Gansu  Province  must 
still  be  considered  undetermined." 

The  view  that  the  argali  has  declined 
drastically  on  the  Tibetan  Plateau  is 
based  on  observations  by  several 
authorities  and  on  socioeconomic 
developments  in  the  region.  Galen 
Rowell  (1990)  in  a  recent  article  and  in 
this  response  to  the  Service  review  of 
November  24. 1989.  explained  that  since 
the  Chinese  occupation  of  Tibet  in  the 
1950s,  there  have  been  major  increases 
in  human  population,  military  and 
industrial  activity,  and  environmental 
disturbance.  The  replacement  of  a 
nomadic  subsistence  economy  by 
communes  geared  toward  agricultural 
exportation  has  led  to  a  tenfold  rise  in 
the  amount  of  domestic  livestock  and  to 
massive  destruction  of  the  fragile 
habitat  from  overgrazing.  The  loss  of 
forage,  together  with  uncontrolled 
hunting  by  military  forces,  has  resulted 
in  the  disappearance  of  the  former  large 
herds  of  argali.  wild  yak.  gazelle,  and 
antelope.  Rowell  and  others  that  he 
cited  found  that  they  could  walk.  ride,  or 
drive  for  weeks  through  regions  that 
historically  supported  vast  numbers  of 
wildlife  without  seeing  a  single  large 
wild  animal.  In  his  response  to  the 
review,  Schaller  wrote  with  respect  to 
argali  in  Tibet:  'They  are  rare,  most 
populations  small,  localized,  and 
isolated;  they  are  now  gone  from  vast 
tracts."  He  added  that  the  decline  of 
wildlife  has  been  general,  not  just  in  the 
most  accessible  areas,  and  that  the 
herds  remain  moderatley  abundant  only 
in  northwestern  Tibet,  where  there  has 
not  yet  been  extensive  hunting.  The 
argali  has  been  the  species  hardest  hit 
by  recent  developments  and  now  is  the 
rarest  ungulate  in  the  involved  region. 

As  already  noted.there  have  been 
challenges  to  the  general  view,  as 
expressed  by  Schaller,  Rowell.  and 
others,  that  argali  populations  have 
declined  seriously  on  the  Tibetan 
Plateau  and  in  adjacent  parts  of  China. 
Nonetheless,  other  authorities,  in 
commenting  on  the  proposed  rule,  also 


indicated  that  the  argali  warrants 
classification  as  endangered  or 
threatened  throughout  China.  These 
include  Sandro  Lovari  and  David 
Shackleton.  who  are.  respectively. 
Chairman  and  Deputy  Chairman  of  the 
lUCN/SSC  Caprinae  Specialist  Group, 
and  Raul  Valdez  and  Pierre  Pfeffer. 
whose  books  on  wild  sheep  are  cited  in 
this  document.  Moreover,  the  lUCN/SSC 
provided  a  region-by-region  status 
report  on  the  argali  in  China,  compiled 
mostly  by  authorities  in  that  country. 
The  report  indicated  that  the  total 
estimated  number  of  argali  throughout 
China  i^  approximately  30,000  to  40,000. 
and  classified  all  populations  as 
endangered  or  vulnerable.  All  were 
considered  jeopardized  by  poaching 
and/or  habitat  disruption. 

B.  Overutilization  for  Commercial, 
Recreational  Scientific,  or  Educational 
Purposes 

Writing  of  the  general  decline  of  wild 
sheep  and  goats  in  the  Himalayas. 
Schaller  (1977)  was  critical  of 
unscrupulous  sportsmen,  but  noted:  "Far 
more  detrimental  to  wildlife  than  trophy 
hunting  has  been  meat-hunting  by  local 
people  *  *  *  hunting  has  reduced  most 
populations  to  a  point  where  it  is 
difficult  to  find  localities  with  animals 
still  living  at  natural  densities  and 
pursuing  their  existence  in  a  normal 
social  milieu." 

Excessive  hunting  was  a  major  factor 
in  the  historical  disappearance  of  the 
argali  from  Siberia  and  northeastern 
China,  and  in  its  decline  in  other  regions 
(Hapre  1945).  It  also  caused  at  least  a 
temporary  depression  of  the  populations 
in  Mongolia  during  the  1940s  (Mallon 
1985),  and.  according  to  Schaller  in  his 
comments,  is  a  serious  problem  there 
today  (see  above  discussion  of  factor 
"A").  In  Soviet  Central  Asia,  pooriy 
controlled  hunting  has  been  blamed  in 
part  for  declining  numbers  of  argali. 
both  directly  and  through  adverse 
alteration  of  the  sex  ratio  and  age 
composition  of  the  herds,  thereby 
reducing  productivity  (Fedosenko  1985), 
Intensive  hunting,  facilitated  by 
construction  of  a  highway,  has  led  to  the 
near  extermination  of  the  argali 
population  that  migrates  between 
Pakistan  and  China  (Schaller  et  al. 
1987).  Commercial  hunting  in  Xinjiang 
during  the  19708  resulted  in  trainloads  of 
ungulate  meat,  including  argali.  being 
shipped  eastward  from  the  Tian  Shan 
Mountains  and  contributed  to  the 
decline  of  the  argali  from  that  region 
(Schaller  et  al.  1988). 

Again,  there  is  disagreement  regarding 
the  effects  of  hunting  on  the  Tibetan 
Plateau.  In  his  comments  on  the  Service 
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review,  Mitchell  argued  that  there  has 
been  no  sport  hunting  in  the  region,  and 
that  the  local  people  lack  adequate 
rirearms,  ammunition,  and 
transportation.  Of  over  100  argali  skulls 
that  he  found  in  the  field,  all  but  one 
came  from  animals  that  had  died 
naturally.  In  contrast,  Rowell  indicated 
that  indiscriminate  hunting  by  Chinese 
soldiers  and  armed  civilians  has 
contributed  to  the  decline  of  the  argali 
and  other  formerly  abundant  species  of 
wildlife  in  Tibet.  In  his  1990  article,  he 
stated  that  military  forces  have  hunted 
for  sport  and,  using  machine  guns,  have 
made  organized  hunts  for  conmiercial 
purposes.  Schaller  (1986)  wrote  that  on 
the  Tibetan  Plateau  "there  once  lived 
great  wild  herds  that  rivaled  those  on 
the  plains  of  North  America.  •  *  •  Such 
herds  are  now  almost  gone.  In  recent 
decades,  roads,  mining  camps,  and 
herdsmen  with  livestock  have 
penetrated  even  remote  parts  of  the  vast 
plateau  *  *  *.  Hunters  have  eliminated 
or  reduced  the  numbers  of  wild  animals 
over  huge  tracts." 

In  his  original  response  to  the  Service 
review,  O'Gara  expressed  concern  that 
argali  meat  might  be  exported  from 
China  as  was  that  of  blue  sheep 
[Pseudois  nayaur).  In  his  subsequent 
comments  on  the  proposed  rule, 
however,  he  indicated  that  this  problem 
had  passed.  DTI  (1991)  supported  the 
position  that  meat  hunting  is  no  longer  a 
serious  threat  in  China,  but,  as  already 
noted,  information  newly  provided  by 
the  lUCN/SSC  indicates  that  poaching  is 
a  major  problem  for  nearly  all  argali 
populations  in  that  country. 

Warren  Parker,  former  president  of 
Safari  Club  International,  wrote  in  his 
response  to  the  Service  review:  "We 
believe  that  in  many  cases,  controlled 
sport  hunting  is  the  only  feasible  way  to 
give  these  animals  sufficient  value  to 
serve  as  an  incentive  for  their 
conservation.  Without  such  an 
incentive,  the  growing  hiunan 
populations,  even  in  these  remote  areas, 
will  inevitably  lead  to  the  decline  of 
many  of  these  species."  This  position,  to 
some  degree,  was  expressed  by  many 
parties  who  commented  on  the  proposed 
rule,  even  by  some  who  favored  a  ban 
on  importation  of  trophies  for  the 
immediate  future.  There  was  perhaps  a 
consensus,  not  that  sport  hunting  is  the 
only  way  to  encourage  argali 
conservation,  but  that  it  would 
contribute  to  such  conservation  if  it  is 
properly  regulated,  if  it  is  based  on 
reliable  population  data,  and  if  it 
generates  funds  and  leads  to  other 
practical  benefits  for  the  argali  in  the 
wild. 


Although  the  Service  has  tentatively 
accepted  the  validity  of  the  latter 
position,  it  is  by  no  means  the 
unanimous  view  of  wildlife  experts. 
Sandro  Levari,  Chairman  of  the  lUCN/ 
SSC  Caprinae  Specialist  Group,  noted: 
"My  personal  view  on  the  wise  use  of 
economic  proceeds  of  sport  hunting  in 
Asia  is  rather  pessimistic.  I  think  that 
only  few  local  people  may  be  benefitted 
by  hunting  because  (1)  at  present, 
hunting  in  Central  Asia  can  hardly 
become  so  popular  as  to  be  a 
sustainable  source  of  income  for  whole 
villages  and  towns;  (2)  most  or  all  of  the 
hunting  fees  will  go  to  the  government 
(or  to  officials]  and  hardly  any  local 
people  will  be  substantially  benefitted 
by  that;  (3)  the  frequent  turnover  of 
officials  responsible  for  mangement  in 
politically  "difficult"  and  "unstable" 
countries  does  not  favour  the 
enforcement  of  long  term  management 
measures." 

C.  Disease  or  Predation 

Various  diseases  and  predation  by 
wolves  have  been  considered  problems 
for  some  argali  populations  (Fedosenko 
1985;  Harper  1945).  However,  these  and 
other  natural  difficulties  are  to  be 
expected  and  usually  only  become  of 
serious  conservation  concern  when 
populations  already  have  been  severely 
reduced  or  fragmented  through  human 
disturbance. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  subspecies  O.  amnion  hodgsoni  is 
on  appendix  I  of  CITES  and  all  other 
subspecies  are  on  appendix  II.  While 
such  designations  may  assist  in 
controlling  international  movement  of 
parts  and  products,  they  have  a 
negligible  effect  on  the  habitat 
disturbances  and  local  hunting  that  are 
the  main  problems  confronting  the 
argali.  Although  the  species  is  legally 
protected  in  the  countries  it  occupies,  a 
general  view  expressed  in  the  sources 
cited  in  the  above  discussion  is  that 
enforcement  is  very  difficult  in  the 
remote  areas  involved. 

During  the  course  of  the  comment 
periods  on  the  proposed  rule  of  October 
5, 1990,  it  became  apparent  that  one  of 
the  most  critical  issues  in  determining 
the  proper  classification  and  regulations 
for  the  argali  would  be  the  ability  and 
willingness  of  regulating  authorities  in 
particular  foreign  countries  to  obtain 
adequate  data  on  the  status  of 
populations,  to  develop  and  maintain 
management  programs  providing  for 
long-term  conservation,  and  to  enforce 
laws  and  mechanisms  permanently 
sustaining  such  populations  and 
programs,  as  well  as  sufficient  habitat 


and  other  conducive  conditions.  Lack  of 
the  foregoing  situation,  or  at  least  of  the 
assurance  of  its  existence,  becomes  a 
factor  in  determining  status  pursuant  to 
the  Act. 

The  Service  is  confident  that  there  are 
many  official  parties  in  each  country 
within  the  range  of  the  argali,  who 
sincerely  favor  the  long-term 
conservation  of  the  species.  In  some 
cases  such  parties  may  advocate  the 
view  that  sport  hunting  programs  have 
the  potential  to  facilitate  conservation  of 
wild  argah  populations  under  certain 
circumstances,  and  that  the  ability  of 
foreign  sportsmen  to  import  their 
trophies  to  their  home  countries  would 
be  important  in  encouraging  the  hunting 
programs.  As  noted  above,  the  Service 
tentatively  accepts  this  basic  premise. 
However,  in  order  to  provide  for  the 
involved  importation,  the  Service  must 
have  assurance  of  the  adequacy  of 
regulatory  mechanisms.  Lack  of  such 
adequacy  or  of  such  assurance  is  a 
factor  in  assessing  classification  and 
regulation  pursuant  to  the  Act. 

Of  the  several  countries  for  which  a 
reasonable  argument  might  be  made 
that  sport  hunting  programs  could 
potentially  facilitate  conservation, 
substantive  supporting  information  has 
been  received  only  for  Mongolia.  This 
information  has  come  largely  from 
comments  on  the  proposed  rule  by  des 
Clers,  as  well  as  his  published  paper 
(1985).  and  from  DTI  (1991)  and  various 
other  commenters.  including  Valdez.  It 
does  appear  that  there  is  an  effective 
management  and  sport-hunting  program 
in  place  in  portions  of  that  country  that 
could  facilitate  argali  conservation.  That 
program,  together  with  reports  of 
relatively  large  and  secure  argali 
populations,  suggest  that  the  species 
may  not  warrant  classification  as 
endangered  there.  Questions  remain 
about  the  situation  in  Mongolia, 
however,  and  available  information  has 
been  received  mainly  from  outside 
parties  and  not  appropriate  government 
authorities.  In  addition  to  several 
attempts  to  contact  such  authorities  in 
Mongolia,  a  cable  recently  was 
transmitted  to  the  U.S.  embassy  there, 
specifically  pointing  out  the  failure  of 
the  government  to  provide  necessary 
information  and  requesting  that  it  once 
more  be  asked  to  do  so.  A  late  response 
transmitted  some  encouraging  news 
from  the  Mongolian  Environmental 
Control  Committee,  but  supplied  few 
data  on  population  status,  management, 
enforcement,  and  funding.  Although  the 
Service  is  classifying  the  argali  as 
threatened  in  Mongolia  and  issuing  a 
special  regulation  providing  for  eventual 
importation,  government  authorities 
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there  will  have  to  supply  necessary 
documentation,  as  described  above,  in 
order  to  meet  the  requirements  of  the 
regulation.  Inability  to  connrm 
appropriate  conditions  in  MongoHa  and/ 
or  to  properly  regulate  importation  of 
trophies  from  that  country  would- 
become  a  factor  in  considering  proposed 
or  emergency  reclassification  of  the 
argali  there  as  endangered. 

The  Service  is  not  convinced  of  the 
adequacy  of  regulatory  mechanisms  in 
the  countries  of  the  former  Soviet  Unioa 
As  discussed  above,  official  response  to 
a  series  of  requests  for  information  from 
that  country  was  Umited  largely  to  a 
communication  from  the  State 
Committee  on  Environmental  Protection, 
in  which  it  was  indicated  on  the  one 
hand  that  hunting  was  prohibited  and 
not  practical  and  on  the  other  hand  that 
there  is  strictly  regulated  sport  hunting 
in  Kyrgyzstan.  Although  several 
unofficial  commenters  also  suggested 
that  there  still  are  substantial  and  well- 
managed  argali  populations  in 
Kyrgyzstan  and  perhaps  one  or  two 
adjacent  republics,  efforts  to  obtain 
detailed  official  information  have  not 
yielded  results.  A  recent  comment  from 
Leonid  Baskin.  Director  of  Biology  of  the 
Institute  of  Animal  Evolutionary 
Morphology  and  Ecology  in  Moscow, 
expressed  concern  about  a  spontaneous 
increase  in  commerciEd  hunting  in  the 
former  Soviet  Union  and  the  potential 
great  damage  to  argali  populations. 
Also,  the  Service's  Office  of 
International  Affairs  has  received 
information  suggesting  that  the  newly 
independent  local  game  agencies  of  the 
various  republics  are  actively  seeking 
funds  through  an  influx  of  foreign  big 
game  hunters.  While  such  development 
is  not  necessarily  detrimental,  the 
Service  does  not  wish  to  encourage 
additional  hunting  under  questionable 
circumstances.  The  fluid  situation  in  the 
former  Soviet  Union  and  the  lack  of 
assurances  about  regulatory 
mechanisms,  together  with  the  major 
declines  in  argali  populations  discussed 
above,  have  contributed  to  the  decision 
to  classify  the  species  as  endangered 
throu^out  the  region,  except  in 
kyrgyzstan  and  Tajikistan.  Those  two 
countries  harbor  what  is  still  by  far  the 
largest  argali  population  in  the  former 
Soviet  Union,  and  one  that  seems  to 
some  extent  protected  by  the 
remoteness  of  its  habitat  and  by 
controls  on  hunting  (the  communication 
from  the  Soviet  State  Conmiittee  on 
Environmental  Protection  indicated  that 

the  argali  was  completely  protected  in 
.  Tajikistan  and  subject  only  to  a  very 

limited  sport  hunt  in  Kyrgyzstan).  As  in 


the  case  of  Mongolia,  however,  the 
Service  will  require  considerable 
documentation  from  the  current 
governments  of  those  two  countries, 
prior  to  allowing  importation,  and, 
pending  various  legal,  political,  and 
bioconservation  factors,  may  find 
reclassification  to  endangered  status 
advisable. 

Official  response  from  China  also  has 
been  limited,  though  the  Service  has 
received  a  letter  from  the  Ministry  of 
Forestry,  through  the  U.S.  embassy  in 
Beijing,  indicating  that  strictly  regulated 
hunting  programs  have  begun  in  several 
areas,  particularly  Gansu  Province,  and 
that  more  than  60  percent  of  the  income 
generated  is  being  retained  locally  for 
the  protection  of  the  argali  and  other 
wildlife.  While  encouraging,  this 
statement  does  not  meet  the  Service's 
requirement  for  detailed  population  and 
management  data,  as  discussed  above. 
Moreover,  among  the  parties 
commenting  on  the  proposed  rule, 
including  even  those  who  favor  sport 
hunting,  there  was  a  general  (though  not 
unanimous)  consensus  that  the  Chinese 
management  programs  are  still  in  the 
formative  stage.  A  number  of 
authorities,  including  Schaller, 
Shackleton,  and  Valdez.  reported  that 
regulatory  mechanisms  in  China  are 
inadequate,  and  indicated  that 
importation  on  the  basis  of  these 
mechanisms  would  jeopardize  the 
survival  of  the  argali.  In  a  comment  on 
the  proposed  rule,  John  G.  Mendoza.  a 
Service  law  enforcement  agent, 
indicated  that  investigations  have 
revealed  a  lack  of  management 
capability  in  China.  He  reported  that 
several  American  biologists  with 
extensive  experience  in  China  indicated 
to  him  that  the  argali  was  rare  in  that 
country  and/or  that  regulatory 
mechanisms  there  were  very  poor. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence. 

Severe  winter  weather  has  been 
blamed  for  the  loss  or  decline  of  some 
argali  populations  (Fedosenko  1985; 
Mallon  1985).  In  1985,  the  most  severe 
blizzard  in  30  years  struck  the  Tibetan 
Plateau,  making  it  difficult  for 
herbivorous  animals  to  find  food  and 
resulting  in  the  death  of  thousands 
(Schaller  1986).  Such  problems  always 
are  of  greatest  concern  if  populations 
already  have  been  reduced  by  human 
activity. 

The  decision  to  add  the  argali  to  the 
List  of  Endangered  and  Threatened 
Wildlife  was  based  on  an  assessment  of 
the  best  available  scientific  information, 
and  of  past,  present,  and  probable  future 
threats  to  the  species.  There  is  no 


question  that  many  populations  have 
disappeared  or  declined  seriously 
through  human  activity  and  that  at  least 
some  of  the  current  populations  are 
highly  vulnerable  to  habitat  destruction 
and  excessive  hunting.  In  addition,  there 
is  little  assurance  that  regulating 
authorities  in  foreign  countries  have  the 
capability  to  obtain  necessary  data  and 
to  manage  the  argali  and  its  habitat  in 
such  manner  as  to  provide  for  the 
permanent  well  being  of  the  species. 
Because  of  these  and  other  problems,  it 
has  been  decided  to  classify  the  argali 
as  endangered  in  most  of  its  range.  In 
making  this  decision  the  Service  relied 
heavily  on  the  views  of  recognized 
international  wildlife  authorities, 
including  Dr.  George  B.  Schaller  and  the 
lUCN/SSC  Caprinae  Specialist  Group.  A 
partial  exception  to  the  general  situation 
appears  to  exist  in  Kyrgyzstan, 
Mongolia,  and  Tajikistan,  where  there 
reportedly  are  substantial  and  well- 
protected  argali  populations.  Therefore, 
the  argah  will  be  classified  as 
threatened  in  those  three  countries  and 
a  special  rule  will  provide  for  limited 
importation  of  trophies.  Even  in  that 
case,  however,  the  Service  will  need  to 
receive  authoritative  documentation  of 
conditions  before  the  rule  can  be  fully 
implemented.  Many  questions  remain 
and  the  Service  will  endeavor  to  obtain 
and  evaluate  additional  pertinent 
information  that  may  lead  to  future 
modifications  in  the  classifications  and 
regulations  covering  the  argali.  Critical 
habitat  is  not  being  determined,  as  its 
designation  is  not  applicable  outside  of 
the  United  States. 

Available  Conservatioo  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  conservation 
measures  by  Federal,  international,  and 
private  agencies,  groups,  and 
individuals. 

Section  7(a)  of  the  Act,  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(A)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
^out  are  not  likely  to  jeopardize  the 
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continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  such  actions  are  currently 
known  with  respect  to  the  species 
covered  by  this  proposal. 

Section  8(a)  of  the  Act  authorizes  the 
provision  of  limited  financial  assistance 
for  the  development  and  management  of 
programs  that  the  Secretary  of  the 
Interior  determines  to  be  necessary  or 
useful  for  the  conservation  of 
endangered  species  in  foreign  countries. 
Sections  B(b)  and  8(c)  of  the  Act 
authorize  the  Secretary  to  encourage 
conservation  programs  for  foreign 
endangered  species,  and  to  provide 
assistance  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
personnel.  Pursuant  to  these  provisions 
of  the  Act.  and  because  of  the        \ 
uncertainty  of  the  situation  in        I 
Kyrgyzstan  and  Tajikistan,  the  Service 
now  is  planning  to  contribute  funds 
toward  surveys  of  the  status  of  the 
argali  in  those  two  countries.  Such  an 
effort  may  be  part  of  a  larger  project 
involving  other  forms  of  assistance  and 
cooperative  funding  from  additional 
organizations. 

Section  9  of  the  Act,  and 
implementing  regulations  found  at  50 
CFR  17.21  and  17.31  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  and  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  or  threatened  wildlife.  It 
also  is  illegal  to  possess,  sell,  deliver, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  in  violation  of  the  Act. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  and  threatened  wildlife 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22, 17.23,  and 
17.32.  Such  permits  are  available  for 
scientific  purposes,  to  enhance 
propagation  or  survival,  or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities.  The  importation  of  a 
personal  trophy,  taken  through  a 
carefully  managed  sport  hunting 
program  that  provides  an  economic 
incentive  for  the  general  conservation  of 
the  invo  ved  species,  may  in  some  cases 


be  considered  to  enhance  the  survival  of 
that  species.  For  threatened  species, 
there  also  are  permits  available  for 
zoological  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  A  nopce  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species.' 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulations  Promulgation 
PART  17— (AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
forth  below: 
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1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 


2.  Amend  §  17.11(h)  by  revising  the 
entry  under  MAMMALS  for  the  "Argali 
Ovis  ammon  hodgsoni"  to  read  as 
follows: 


§  17.11 
wildlife. 


(hj* 


Endangered  and  ttireatened 


Species 


Common  name 


Scientific  name 


Histonc  range 


Mammals: 
Afgali. 


VertetKate  population 

wtiefe  endangered  or 

threatened 


Status 


When  listed 


Do 


Ovis  ammon Alghanistan.  China.  Entire  except 

India.  Kazakhstan.  Kyrgyzstan.  Mongolia. 

Kyrgyistan,  Mongolia.         and  Tajikistan 

Nepal.  PaWstaa 

Russia.  TaiiKistan, 

Uzbetustaa 

(Jo l... .-.do - Kyrgyistan.  Mongolia. 

and  Taiikistan. 


Cntical 
hat)ilat 


Special 
rules 


15.475 


475 


NA 


NA 


NA 


17  40(j) 


3.  Amend  §  17.40  by  adding  a  new 
paragraph  (j)  to  read  as  follows: 

9  17.40    Special  nriee— mammals. 

•  •  4  *  • 

(j)  Argali  [Ovis  ammon)  in 
Kyrgyzstan.  Mongolia,  and  Tajikistan — 
(1)  Except  as  noted  in  paragraph  (j)(2)  of 
this  section,  all  prohibitions  of  §  17.31  of 
this  part  and  exemptions  of  S  17.32  of 
this  part  shall  apply  to  this  species  in 
Kyrgyzstan,  Mongolia,  and  Tajikistan 

[Note — In  all  other  parts  of  its  range  the 
argali  is  classified  as  endangered  and 
covered  by  S  17.21). 

(2)  Upon  receiving  from  the 
governments  of  Kyrgyzstan,  Mongolia, 


and  Tajikistan  properly  documented  and 
verifiable  certification  that  (a)  argali 
populations  in  those  countries  are 
sufficiently  large  to  sustain  sport 
hunting,  (b)  regulating  authorities  have 
the  capacity  to  obtain  sound  data  on 
these  populations,  (c)  regulating 
authorities  recognize  these  populations 
as  a  valuable  resource  and  have  the 
legal  and  practical  capacity  to  manage 
them  as  such,  (d)  the  habitat  of  these 
populations  is  secure,  (e)  regulating 
authorities  can  ensure  that  the  involved 
trophies  have  in  fact  been  legally  taken 
from  the  specified  populations,  and  (f) 
funds  derived  from  the  involved  sport 
hunting  are  applied  primarily  to  argali 


conservation,  the  Director  may, 
consistent  with  the  purposes  of  the  Act, 
authorize  by  publication  of  a  notice  in 
the  Federal  Register  the  importation  of 
personal  sport-hunted  argali  trophies, 
taken  legally  in  Kyrgyzstan,  Mongolia, 
and  Tajikistan  after  the  date  of  such 
notice,  without  a  Threatened  Species 
permit  pursuant  to  §  17.32  of  this  part, 
provided  that  the  applicable  provisions 
of  50  CFR  part  23  have  been  met. 

Dated:  May  19, 199i 
Richard  N.  Smith. 
Acting  Director. 
[FR  Doc.  92-14588  Filed  fr-22-92:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
ICFDANo.  84.168R) 

Dwight  D.  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortiums  Program:  Regional 
Mathematics  and  Science  Education 
Consortiums  Competition 

Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1992. 

Purpose  of  Program:  To  award  grants 
or  cooperative  agreements  to  support 
the  establishment  and  operation  of 
regional  mathematics  and  science 
education  consortiums  to  disseminate 
exemplary  mathematics  and  science 
education  mstructional  materials  and  to 
provide  technical  assistance  for  the 
implementation  of  teaching  methods  and 
assessment  tools  for  use  by  elementary 
and  secondary  school  students, 
teachers,  and  administrators. 

The  Dwight  D.  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortiums  Program  supports 
AMERICA  2000.  the  President's  strategy 
for  moving  the  Nation  toward  the 
National  Education  Goals,  by  seeking  to 
strengthen  mathematics  and  science 
education.  National  Education  Goal  4 
specifically  calls  for  U.S.  students  to  be 
first  in  the  world  in  mathematics  and 
science  achievement  by  the  year  2000. 

Eligible  Applicants:  Private  nonprofit 
organization,  institution  of  higher 
education,  elementary  or  secondary 
school.  State  or  local  educational 
agency,  regional  educational  laboratory 
in  consortium  with  a  research  and 
development  center  established  under 
section  405(d)(4)(A)  of  the  General 
Education  Provisions  Act,  or  any 
combination  of  these  entities. 

Deadline  for  Transmittal  of 
Applications:  July  31, 1992. 

Deadline  for  Intergovernmental 
Review:  September  30. 1992. 

Applications  Available:  June  26, 1992. 

Available  Funds:  $12,000,000. 

Estimated  Range  of  Awards: 
$1 ,000,000—$! ,  200,000. 

Estimated  Average  Size  of  Awards: 
$1,000,000. 

Estimated  Number  of  Awards:  10 — 12. 

Note:  The  Department  is  not  bound  by  any 
estimates  In  this  notice. 

Project  Period:  Up  to  36  months. 

Budget  Period:  12  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82,  85, 
and  86. 

SUPPLEMENTARY  INFORMATION:  On  May 
7, 1992.  the  Secretary  published  a  notice 
of  proposed  priorities  for  Regional 
Mathematics  and  Science  Education 


Consortiums  Program  in  the  Federal 
Register  (57  FR  19788).  tlie  public 
comment  period  for  the  notice  of 
proposed  priorities  ended  on  June  8, 
1992. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final  priorities. 
However,  in  this  case  it  is  necessary  to 
solicit  applications  on  the  basis  of  the 
notice  of  proposed  priorities  in  order  to 
have  sufficient  time  available  to  conduct 
the  competition  and  make  awards  prior 
to  the  end  of  the  fiscal  year  (September 
30, 1992). 

Five  parties,  almost  all  of  whom  were 
supportive  of  the  priority,  commented  on 
the  notice.  The  Secretary  anticipates 
making  four  changes  in  response  to 
these  comments.  The  paragraph  prior  to 
section  (a)  states  that  projects  will 
promote  systemic  reform  by 
disseminating  exemplary  materials, 
teaching  methods,  and  assessment  tools 
and  by  providing  technical  assistance  in 
the  implementation  and  adaptation  of 
these  materials,  teaching  methods,  and 
assessment  tools.  This  paragraph 
previously  stated  that  projects  will 
promote  systemic  reform  by  the 
development  and  use  of  curriculum 
frameworks  appropriate  to  world-class 
mathematics  and  science  standards. 
Section  (b)  eliminates  the  word 
"continually  "  so  projects  are  not 
burdened  financially  with  continuous 
evaluation.  Section  (c)  clarifies  that  the 
consortiums  must  conduct  or  sponsor 
inservice  professional  development 
programs.  Section  (c)  further  provides 
that  the  design  and  implementation  of 
these  programs  must  be  coordinated 
with  other  inservice  professional 
development  programs  sponsored  with 
Federal  or  State  funds.  Section  (g) 
eliminates  the  word  "governing"  and 
clarification  is  given  by  repeating 
language  in  the  law  regarding  the 
responsibility  of  the  regional  board  to 
oversee  the  administration  and 
establishment  of  program  priorities  for 
the  regional  consortium. 

This  notice  contains  the  priority  as  the 
Secretary  expects  to  issue  it  in  the 
notice  of  final  priority.  Applicants 
,  should  prepare  their  applications  on  the 
basis  of  this  priority.  If  the  Secretary 
makes  any  substantive  changes  to  this 
priority  before  issuing  the  notice  of  final 
priority,  applicants  will  be  given  an 
opportunity  to  revise  their  applications. 
The  Secretary  solicits  applications  for 
this  absolute  priority. 

Priority 

Under  34  CFR  75.105(c)(3).  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 


this  competition  only  applications  that 
meet  this  absolute  priority: 

Development  and  Operation  of  Regional 
Consortiums  to  Support  Systemic 
Reform 

Projects  that  propose  to  establish  and 
operate  regional  consortiums  that  will 
promote  systemic  reform  by 
disseminating  exemplary  materials, 
teaching  methods,  and  assessment  tools- 
and  by  providing  technical  assistance  in 
the  implementation  and  adaptation  of 
these  materials,  teaching  methods,  and 
assessment  tools. 

The  consortiums  must  carry  out  all  of 
the  following  activities: 

(a)  Provide  technical  assistance  to 
help  States  adopt  world-class  standards 
in  mathematics  and  science,  develop 
curriculum  frameworks  that  embody 
these  standards,  and  develop  new  forms 
of  assessment  matched  to  the  curriculum 
fraijieworks.  The  consortiums  must  also 
provide  technical  assistance  to  help 
States  develop  and  implement  new 
approaches  to  teacher  inservice  and 
preservice  education  and  teacher 
certification  appropriate  to  the 
standards  and  frameworks. 

(b)  Identify  and  disseminate 
exemplary  mathematics  and  science 
education  instructional  materials, 
teaching  methods,  and  assessment  tools 
for  use  by  elementary  and  secondary 
school  students.  All  materials  and 
methods  disseminated  by  the 
consortiums  must  reflect  emerging 
world-class  standards  for  mathematics 
and  science  and  be  evaluated  for  their 
positive  impact  on  student  learning.  In 
order  to  identify  the  exemplary 
materials,  teaching  methods,  and 
assessment  tools  and  appropriate 
teacher  education  and  certification 
programs,  the  consortiums  must  consult 
with  classroom  teachers  (both  public 
and  private)  and  university  scholars, 
together  with  State  science  and 
mathematics  supervisors.  Eisenhower 
State  coordinators.  National  Diffusion 
Network  State  Facilitators,  and 
representatives  from  the  regional 
education  laboratory,  the  National 
Science  Foundation's  State  Systemic 
Initiative  projects,  and  other 
organizations  and  activities  promoting 
science  and  mathematics  reform  in  the 
region.  Consortiums  must  also  consult 
with  directors  of  exemplary 
mathematics  and  science  projects  in  the 
region,  whether  funded  by  the 
Department  of  Education,  the  National 
Science  Foundation,  the  Department  of 
Energy,  other  federal  agencies,  or 
private  foundations. 

(c)  Train  and  provide  technical 
assistance  to  classroom  teachers. 


Federal  Register  /  Vol.  57,  No.  121  /  Tuesday.  June  23,  1992  /  Notices 


28027 


administrators,  and  other  educators  to 
adapt  and  use  the  instructional 
materials,  teaching  methods,  curricula, 
and  assessment  tools  described  above. 
The  consortiums  must  conduct  or 
sponsor  intensive  inservice  professional 
development  programs,  including  local 
workshops  during  summer  months,  for 
science  and  mathematics  teachers, 
including  elementary  teachers,  and  for 
student  teachers  engaged  in  pre-service 
clinical  programs.  Design  and 
implementation  of  these  programs  must 
be  coordinated  with  other  inservice 
professional  development  programs  in 
mathematics  and  science  systemic 
reform  efforts,  such  as  State  eductional 
agencies,  the  National  Diffusion      I 
Network,  Mathematics  and  science' 
sponsored  with  other  Federal  or  State 
funds  in  order  to  insure  maximum    - 
coverage  and  minimize  duplication  of 
services.  The  professional  development 
programs  must  prepare  teachers  to  teach 
to  world-class  standards  and  new 
curriculum  frameworks  developed  to 
implement  those  standards.  The  work  of 
designing  these  professional 
development  programs  must  involve 
teachers,  scholars,  administrators  in  the 
States  and  school  districts,  and  other 
knowledgeable  parties  within  the  region. 

The  consortiums  must  also  provide 
necessary  follow-up  support  for  teachers 
and  student  teachers  who  receive 
intensive  training  under  this  program  to 
ensure  continued  access  to  information 
and  materials^-especially  those  made 
available  by  the  Eisenhower  National 
Clearinghouse — that  will  help  them 
integrate  world-class  standards  into 
their  local  curricula. 


(d)  Provide  fmancial  assistance,  if 
necessary,  to  enable  teachers, 
administrators,  and  other  educators  to 
help  design,  organize,  attend,  and 
participate  in  the  activities  of  the 
regional  consortium. 

(e)  Maintain  on-line  computer 
communications  with  all  regional 
consortiums  and  the  Eisenhower 
National  Clearinghouse  for  Science  and 
Mathematics  Education. 

(f)  Document  and  report  to  the 
Secretary  on  the  consortium's 
development  and  implementation 
process,  and  collect  data  that  allow  for 
evaluation  of  each  major  project 
objective,  especially  in  terms  of  the 
impact  of  participation  in  consortium 
activities  on  the  performance  of  teachers 
and  their  students.  Each  consortium 
must  participate  in  any  evaluation  the 
Secretary  may  conduct. 

(g)  Establish  a  broadly  based  regional 
board  to  oversee  the  administration  and 
establishment  of  program  priorities  for 
the  regional  consortium.  The  board  shall 
include  classroom  teachers  (public  and 
private),  university  scholars,  and 
representatives  of  major  regional 
groups,  organizations,  or  programs 
active  in  mathematics  and  science 

systemic  reform  efforts,  such  as  State 
educational  agencies,  the  National 
Diffusion  Network,  mathematics  and 
science  professional  organizations,  the 
National  Science  Foundation's  State 
Systemic  Initiatives,  State  legislatures. 
Governor's  offices,  local  schools,  boards 
of  educatipn,  parent  organizations;  and 
business,  labor,  and  industry 
organizations. 


Selection  Criteria 

The  Secretary  evaluates  an 
application  on  the  basis  of  selection 
criteria  under  34  CFR  75.210.  Under  34 
CFR  75.210(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
the  purpose  of  this  competition,  the 
Secretary  will  distribute  the  additional 
points  as  follows: 

Plan  of  Operation.  (34  CFR 
75.210(b)(3)).  Ten  (10)  additional  points 
will  be  added  for  a  possible  total  of  25 
points  for  this  criterion. 

(Evaluation  Plan.  (34  CFR 
75.210(b)(6)).  Five  (5)  additional  points 
will  be  added  for  a  possible  total  of  10 
points  for  this  criterion. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT  Allen  Schmieder.  U.S. 

Department  of  Education,  Fund  for  the 
Improvement  and  Reform  of  Schools 
and  Teaching  (FIRST)  Office,  555  New 
Jersey  Avenue  NW.,  room  522, 
Washington,  DC  20208-5524.  Telephone 
(202)  219-1496.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  Washinglon.lOC  202 
area  code,  telephone  708-9300)  between 
8  a.m.  and  7  p.m..  Eastern  time. 

Program  Authority:  20  U.S.C.  2994. 
Dated:  June  la  1992. 
Diane  Ravitch, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart91 

[Docket  No.  26903;  Special  Federal  Aviation 
Regulation  (SFAR)  No.  66] 

RIN  2120-AE48 

Prohibition  Against  Certain  Flights 
Between  the  United  States  and 
Yugoslavia 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
action:  Final  rule. 


SUMMARY:  this  action  complies  with  the 
Order  of  the  President  of  the  United 
States  to  prohibit  the  takeoff  from, 
landing  in,  or  overflight  of  the  territory 
of  the  United  States  by  an  aircraft  on  a 
flight  to  or  from  the  territory  of  the 
Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro),  hereinafter 
"Yugoslavia."  This  action  also  prohibits 
the  landing  in,  takeoff  from,  or  overflight 
of  the  territory  of  the  United  States  by 
any  aircraft  on  a  flight  from  or  to  any 
intermediate  destination,  if  the  flight  is 
destined  to  land  in  or  take  off  from 
Yugoslavia.  This  action  is  taken  to 
prevent  an  undue  hazard  to  the  aircraft 
that  would  be  engaged  in  such  a  flight, 
as  well  as  to  persons  involved  in  the 
flight,  arising  from  international 
adherence  to  or  enforcement  of  UN 
Security  Council  Resolution  757  (1992) 
mandating,  inter  alia,  an  embargo  of 
most  air  traffic  with  Yugoslavia. 
Issuance  of  this  rule  implements  and  is 
fully  consistent  with  UN  Security 
Council  Resolution  757. 
dates: 

Effective  date:  June  19. 1992. 
Expiration  date:  June  19. 1993. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  R.  Lane,  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
Telephone:  (202)  267-3491. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  number  of  this  SFAR. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  rules  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A,  which  describes  the  application 
procedure. 

Background 

The  Federal  Aviation  Administration 
(FAA)  is  responsible  for  the  safety  of 
flight  in  the  United  States  and  the  safety 
of  U.S.-registered  aircraft  throughout  the 
world.  Under  section  103  of  the  Federal 
Aviation  Act  of  1958  (Act),  as  amended, 
the  FAA  is  charged  with  the  regulation 
of  air  commerce  in  a  manner  that  best 
promotes  safety  and  fulfills  the 
requirements  of  national  security.  In 
addition,  section  1102(a)  of  the  Act 
requires  that  the  FAA  Administrator 
exercise  his  authority  consistently  with 
any  treaty  obligations  of  the  United 
States.  The  United  States  is  a  party  to 
the  Charter  of  the  United  Nations 
(Charter)  (59  Stat.  1031;  3  Bevans  1153 
(1945)).  Articles  25  and  48  of  that 
Charter  require  that  Members  of  the 
United  Nations  carry  out  the  decisions 
of  the  Security  Council.  Article  25  states: 
"[T]he  Members  of  the  United  Nations 
agree  to  accept  and  carry  out  the 
decisions  of  the  Security  Council  in 
accordance  with  the  present  Charter." 
Additionally,  Article  48(1)  states,  in 
pertinent  part:  "[T]he  action  required  to 
carry  out  the  decisions  of  the  Security 
Council  for  the  maintenance  of 
international  peace  and  security  shall  be 
taken  by  all  members  of  the  United 
Nations  *  *  *." 

On  May  30. 1992.  acting  under 
Chapter  VU  of  the  UN  Charter,  the 
Security  Council  adopted  Resolution 
757,  mandating  an  embargo  of  certain 
air  traffic  with  Yugoslavia.  Paragraph 
7(a)  of  Resolution  757  requires  all  states 
to  deny  permission  to  any  aircraft  to 
take  off  from,  land  in,  or  overfly  their 
territory  if  the  aircraft  is  destined  to 
land  in  or  has  taken  off  from 
Yugoslavian  territory.  An  exception  is 
made  for  flights  that  have  been 
approved  on  the  grounds  of  urgent 
humanitarian  need  by  a  special  Security 
Council  committee  established  by 
paragraph  13  of  the  Resolution. 

The  United  States  Government  fully 
expects  that  member  states  of  the  UN 
will  take  action  to  comply  with  UN 
Security  Council  Resolution  757.  Such 
action  would  have  the  effect  of  denying 
overflight  rights  to  aircraft  travelling  to 
or  from  Yugoslavian  territory.  As  a 
result,  the  FAA  believes  that  a  flight 
from  the  United  States  to  Yugoslavia 
during  the  effective  period  of  Resolution 
757  could  not  be  planned  with 
assurances  that  the  aircraft  would  have 
safe  primary  and  alternate  landing 
points  within  the  fuel  range  of  the 
aircraft.  There  is  substantial  risk, 
therefore,  that  such  a  flight  could  not  be 
conducted  safely. 


The  United  States  Government  has 
taken  several  earlier  actions  to  restrict 
air  transportation  between  the  United 
States  and  Yugoslavia.  On  June  5. 1992, 
the  President  issued  Executive  Order 
12810.  which  prohibits  "|ajny 
transaction  by  a  United  States  person, 
or  involving  the  use  of  U.S.-registered 
vessels  and  aircraft,  relating  to 
transportation  to  or  from  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)  *  *  *  or  the  sale  in  the 
United  States  by  any  person  holding 
authority  under  the  Federal  Aviation 
Act*  *  *  of  any  transportation  by  air 
which  includes  any  stop  in  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro)."  The  Executive  Order  also 
prohibits: 

The  granting  of  permission  to  any  aircraft 
to  take  off  from,  land  in,  or  overfly  the  United 
States,  if  the  aircraft,  as  part  of  the  same 
flight  or  a  continuation  of  that  flight,  is 
destined  to  land  in  or  has  taken  off  from  the 
territory  of  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro). 

Executive  Order  12810  cited  the 
President's  authority  under  the 
Inlemational  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.),  the 
National  Emergencies  Act  (50  U.S.C. 
leoi  et  seq.),  section  1114  of  the  Federal 
Aviation  Act  of  1958.  as  amended  (49 
U.S.C.  App.  1514).  section  301  of  the 
United  States  Code  (3  U.S.C.  301).  and 
section  5  of  the  United  Nations 
Participation  Act  of  1945,  as  amended 
(22  U.S.C.  287(c)).  This  last  Act  provides 
that: 

Notwithstanding  the  provisions  of  any 
other  law,  whenever  the  United  States  is 
called  upon  by  the  (UN)  Security  Council  to 
apply  measures  which  said  Council  has 
decided  *  *  *  to  be  employed  to  give  effect 
to  its  decisions  under  [the  United  Nations] 
Charter,  the  President  may,  to  the  extent 
necessary  to  apply  such  measures,  through 
any  agency  which  he  may  designate,  and 
under  such  orders,  rules,  or  regulations  as 
may  be  prescribed  by  him,  investigate, 
regulate,  or  prohibit,  in  whole  or  in  part, 
economic  relations  of  rail,  sea  [and]  air  * 
between  any  foreign  countrjror  to  any 
national  thereof  or  any  person  therein  and 
the  United  States  or  any  person  subject  to  the 
iurisdiction  thereof  *  *  *. 

On  June  12, 1992,  the  Office  of  the 
Secretary  of  Transportation  issued 
Order  92-6-27,  which  implements 
Executive  Order  12810  by  amending  all 
Department  of  Transportation  (DOT) 
certificates  issued  under  sections  401  of 
the  Act,  all  permits  issued  under  section 
402  of  the  Act,  and  all  exemptions  from 
section  401  and  402  accordingly. 

Copies  of  the  May  30  UN  Security 
Council  Resolution,  Executive  Order 
12810,  and  DOT  Order  92-6-27  have 
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been  placed  in  the  docket  for  this 
rulemaking. 

Temporary  Restrictions  on  Flights 
Between  the  United  States  and 
Yugoslavia 

On  the  basis  of  the  above,  and  in 
support  of  the  Executive  Order  of  the 
President  of  the  United  States,  I  find  that 
immediate  action  by  the  FAA  is  required 
to  implement  the  Executive  Order, 
Furthermore,  after  consultation  with  the 
Department  of  State,  I  find  that  the 
current  circumstances,  including  the 
closure  of  airspace  and  landing  sites  in 
countries  situated  between  the  United 
States  and  Yugoslavia  to  aircraft 
destined  to  land  in,  or  having  taken  off 
from,  Yugoslavia,  represent  a  hazard  to 
any  aircraft  used  for  that  purpose  as 
well  as  to  persons  onboard  that  aircraft. 
Accordingly,  these  circumstances 
further  warrant  immediate  action  by  the 
FAA  to  maintain  the  safety  of  flight  and 
meet  obligations  under  international 
law.  For  tfiese  reasons,  I  also  find  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest.  Further,  I 
fifid  that  good  cause  exists  for  making 
this  rule  effective  immediately  upon 
issuance.  I  also  find  that  this  action  is 
fully  consistent  with  my  obligations 
under  section  1102(a)  of  the  Act  to 
ensure  that  I  exercise  my  duties 
consistendy  with  the  obligations  of  the 
United  States  under  international 
agreements. 

The  rule  contains  an  expiration  date 
of  June  17, 1993,  but  may  be  terminated 
sooner  or  extended  if  circumstances  so 
warrant. 

Regulatory  Evaluation 

The  potential  cost  of  this  regulation  is 
limited  to  the  net  revenue  of  commercial 
flights  between  the  United  States  and 
Yugoslavia  and  the  cost  of  having  to 
circumnavigate  the  territory  by  U.S.- 
registered  private  aircraft.  Revenue 
flights  to  Yugoslavia  are  currently 
prohibited  by  DOT  Order  92-6-27.  and 
the  FAA  is  unaware  of  any  U.S.- 
registered  private  aircraft  currently 
operating  over  Yugoslavia.  Accordingly, 
this  action  will  impose  no  additional 
burden  on  conunercial  or  private 
operators. 

Benefits  in  the  form  of  potential 
prevention  of  injury  to  persons  and 
damage  to  property  are  not  quantifiable 
and  most  likely  would  occur  outside  the 
United  States.  For  these  reasons,  the 
costs  and  benefits  of  the  regulation 
considered  under  DOT  Regulatory 
Policies  and  Procedures  are  minimal, 


and  a  further  regulatory  evaluation  will 
not  be  conducted. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  9&-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

International  Trade  Impact  Assessment 

DOT  Order  92-6-27  prohibits  U.S.  and 
foreign  air  carriers  from  engaging  in  the 
sale  of  air  transportation  to  or  from 
Yugoslavia.  This  SFAR  does  not  impose 
any  restrictions  on  commercial  carriers 
beyond  those  imposed  by  the  DOT 
Order.  Therefore,  the  SFAR  will  not 
create  a  competitive  advantage  or 
disadvantage  for  foreign  companies  in 
the  sale  of  aviation  products  or  services 
in  the  United  States,  nor  for  domestic 
firms  in  the  sale  of  aviation  products  or 
services  in  foreign  countries. 

Federalism  Determination 

The  amendment  set  forth  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  regulation  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

Conclusion 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  action  is 
not  a  "major  rule"  under  Executive 
Order  12291.  This  action  is  considered  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  Because  revenue 
flights  to  Yugoslavia  are  already 
prohibited  by  DOT  Order  92-6-27.  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft,  Aviation  safety,  Yugoslavia. 
The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  part  91  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1'.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1301(7).  1303. 
1344, 1348. 1352  through  1355. 1401. 1421 
through  1431. 1471. 1472, 1502, 1510. 1522.  and 
2121  through  2125;  Articles  12.  29,  31.  and 
32(a)  of  the  Convention  on  International  Civil 
Aviation  (61  Slat.  1180);  42  U.S.C.  4321  el  seq.; 
E.0. 11514.  35  FR  4247.  3  CFR.  1966-1970 
Comp..  p.902;  49  U.S.C.  106(g). 

2.  Special  Federal  Aviation  Regulation 
(SFAR)  No.  66  is  added  to  read  as 
follows:  '^ 

Special  Federal  Aviatioo  Regulatioo  No.  66. 
|New| 

Prohibition  Against  Certain  Flights 
Between  the  United  States  and  Yugoslavia. 

1.  Applicability.  Except  as  provided  in 
paragraphs  3  and  4  of  this  Special  Federal 
Aviation  Regulation,  this  rule  applies  to  all 
aircraft  operations  originating  from,  destined 
to  land  in,  or  overflying  the  territory  of  the 
United  States. 

2.  Special  flight  restrictions.  Except  as 
provided  in  paragraph  3  of  this  SFAR— 

(a)  no  person  shall  operate  an  aircraft  or 
initiate  a  flight  from  any  point  in  the  United 
States  to  any  point  in  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro) 
(hereinafter  "Yugoslavia"),  or  to  any 
intermediate  destination  on  a  flight  the 
ultimate  destination  of  which  is  in  Yugoslavia 
or  which  includes  a  landing  at  any  point  In 
Yugoslavia  in  its  intended  itinerary; 

(b)  no  person  shall  operate  an  aircraft  to 
any  point  in  the  United  States  from  any  point 
in  Yugoslavia,  or  from  any  intermediate  point 
of  departure  on  a  flight  the  origin  of  which  is 
in  Yugoslavia,  or  which  includes  a  departure 
from  any  point  in  Yugoslavia  in  Its  intended 
itinerary:  and 

(c)  no  perssn  shall  operate  an  aircraft  over 
the  territory  of  the  United  States  if  that 
aircraft's  flight  itinerary  includes  any  landing 
at  or  departure  from  any  point  In  Yugoslavia. 

3.  Permitted  operations.  This  SFAR  shall 
not  prohibit  the  takeoff  or  landing  of  an 
aircraft,  the  initiation  of  a  flight,  or  the 
overflight  of  United  States  territory  by  an 
aircraft  authorized  to  conduct  such 
operations  by  the  United  States  Government 
in  consultation  with  the  United  Nations 
Security  Council  Committee  established  by 
UN  Security  Council  Resolution  757  (1992). 

4.  Emergency  situations.  In  an  emergency 
that  requires  immediate  decision  and  action 
for  the  safety  of  the  flight,  the  pilot  In 
command  of  an  aircraft  may  deviate  from  this 
SFAR  to  the  extent  required  by  that 
emergency.  Any  deviation  required  by  an 
emergency  shall  be  reported  to  the  Air  Traffic 
Control  Facility  having  jurisdiction  as  soon 
as  possible. 

5.  Expiration.  This  Special  Federal 
Aviation  Regulation  expires  June  19. 1993. 

Issued  In  Washington.  DC  on  June  19. 1992. 
Barry  Lambert  Harris. 
Acting  Administrator. 
(FR  Doc.  92-14917  Filed  6-19-92;  5:07  pm| 
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Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
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Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 
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TiUe  3— 

The  President 


Presidential  Documents 


Proclamation  6449  of  June  22»  199Z 

Agreement  on  Trade  Relations  Between  the  United  States  of 
America  and  the  Republic  of  Romania 


By  the  President  of  the  United  States  of  America 

[ 

A  Proclamation 

1.  Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of 
the  United  States,  as  President  of  the  United  States  of  America,  I,  acting 
through  duly  empowered  representatives,  entered  into  negotiations  with  repre- 
sentatives of  Romania  to  conclude  an  agreement  on  trade  relations  between 
the  United  States  of  America  and  Romania. 

2.  These  negotiations  were  conducted  in  accordance  with  the  requirements  of 
the  Trade  Act  of  1974  (Public  Law  93-618,  January  3,  1975;  88  Stat.  1978).  as 
amended  (the  'Trade  Act"). 

3.  As  a  result  of  these  negotiations,  an  "Agreement  on  Trade  Relations 
Between  the  Government  of  the  United  States  of  America  and  the  Government 
of  Romania,"  including  exchanges  of  letters  which  form  an  integral  part  of  the 
Agreement,  the  foregoing  in  English  and  Romanian,  was  signed  on  April  3, 
1992,  by  duly  empowered  representatives  of  the  two  Governments  and  is  set 
forth  as  an  annex  to  this  proclamation. 

4.  This  Agreement  conforms  to  the  requirements  relating  to  bilateral  commer- 
cial agreements  set  forth  in  section  405(b)  of  the  Trade  Act  (19  U.S.C.  2435(b]). 

5.  Article  XVI  of  the  Agreement  provides  that  the  Agreement  shall  enter  into 
force  on  the  date  of  exchange  of  written  notices  of  acceptance  by  the  two 
Governments. 

6.  Section  405(c)  of  the  Trade  Act  (19  U.S.C.  2435(c))  provides  that  a  bilateral 
commercial  agreement  providing  nondiscriminatory  treatment  to  the  products 
of  a  country  heretofore  denied  such  treatment,  and  a  proclamation  implement- 
ing such  agreement,  shall  take  effect  only  if  approved  by  the  Congress  under 
the  provisions  of  that  Act. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President  to 
embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  the  substance 
of  the  provisions  of  that  Act,  of  other  acts  affecting  import  treatment,  and 
actions  taken  thereimder. 

NOW.  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  including  but  not  limited  to  sections  404,  405,  and 
604  of  the  Trade  Act  of  1974,  as  amended,  do  proclaim  that: 

(1)  This  proclamation  shall  become  effective,  said  Agreement  shall  enter 
into  force,  and  nondiscriminatory  treatment  shall  be  extended  to  the  products 
of  Romania,  in  accordance  with  the  terms  of  said  Agreement,  on  the  date  of 
exchange  of  written  notices  of  acceptance  in  accordance  with  Article  XVI  of 
said  Agreement.  The  United  States  Trade  Representative  shall  publish  notice 
of  the  effective  date  in  the  Federal  Register. 
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(2)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  into  the  customs  territory  of  the  United  States  on  or  after  the 
date  provided  in  paragraph  (1)  of  this  proclamation,  general  note  3(b)  of  the 
Harmonized  Tariff  Schedule  of  the  United  States,  enumerating  those  countries 
whose  products  are  subject  to  duty  at  the  rates  set  forth  in  rate  of  duty  column 
2  of  the  tariff  schedule,  is  modified  by  striking  out  "Romania". 
IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 


Billing  code  3195-«1-M 
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AGREEMENT  ON  TRADE  RELATIONS  BETWEEN 

THE  GOVERNMENT  OF  THE  UNITED  STATES  OF  AMERICA 

AND  THE  GOVERNMENT  OF  ROMANIA. 


TIM  Gor«mment  of  the  Utiited  States  of  America  and  the 
Government  of  Xooania  (hereinafter  referred  to  collectively  as 
"Parties "--and  individually  as  *Party"), 

Affirming  that  the  evolution  of  market-based  economic 
institutions  and  the  strengthening  of  the  private  sector  will  aid 
the  development  of  mutually  beneficial  trade  relations. 

Acknowledging  that  the  development  of  trade  relations  and 
direct  contact  bettreen  natidnals  and  companies  of  the  United 
States  and  nationals  and  companies  of  Romania  will  promote 
openness  and  mutual  understanding. 

Considering  that  expanded  trade  relations  between  the 

Parties  will  contribute  to  the  general  %fell-being  of  the  peoples 

I 
of  each  Party, 

Recognizing  that  development  of  bilateral  trade  may 
contribute  to  better  mutual  understanding  and  cooperation  and 
promote  respect  for  internationally  recognized  worker  rights, 

Having  agreed  that  economic  ties  are  an  important  and 
necessary  element  in  the  strengthening  of  their  bilateral 
relations. 

Being  convinced  that  an  agreement  on  trade  relations  between 
the  two  Parties  will  best  serve  their  mutual  interests,  and 

Desiring  to  create  a  framework  which  will  foster  the 
development  and  expansion  of  commercial  ties  between  their 
respective  nationals  and  companies. 

Have  agreed  as  follows: 
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ARTICLE  I 
APPLICATION  OF  CATT  AND  CERTAIN  CATT  AGREEMENTS 

1.  Both  Parties  reaffirm  the  inportar^ce  of  their  rights 
and  obligations  under  the  General  Agreement  on  Tariffs  and  Trade 
("CATT")  and  reaffirm  the  importance  of  the  provisions  and 
principles  of  the  GATT  to  their  respective  economic  policies. 

2.  To  this  end,  the  Parties  shall  apply  between  themselves 
the  provisions  of  the  GATT  as  those  provisions  apply  to  each 
Party,  and  shall  accord  each  other's  products  most-favored-nation 
treatment  ("MFN")  as  provided  in  the  GATT,  provided  that  to  the 
extent  any  provision  of  the  GATT  is  inconsistent  with  this 
Agreement,  the  latter  shall  apply. 

3.  Both  Parties  reaffirm  the  importance  of  their 
participation  in  the  GATT  Code  Agreements  to  which  both  are 
signatories,  which  presently  include  the  Agreement  on  Technical 
Barriers  to  Trade  ("Standards  Code"),  the  Agreement  on 
Implementation  of  Article  VI  ("Anti-Dumping  Code"),  the  Agreement 
on  Implementation  of  Article  VII  ("Customs  Valuation  Code"),  the 
Agreement  on  Import  Licensing  Procedures  ("Licensing  Code"),  the 
Agreement  on  Trade  in  Civil  Aircraft  ("Aircraft  Code"),  and  the 
Arrangement  Regarding  Bovine  Meat,  and  the  importance  of  the 
provisions  and  principles  contained  therein  to  their  respective 
economic  policies. 

4.   Both  Parties  commit  to  participate  constructively  in 
multilateral  negotiations  aimed  at  improving  existing  agreements 


I 
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and  any  other  nultilataral  negotiations  under  the  auspices  of  the 
CATT. 

5.   Each  Party  shall  accord  to  imports  of  products  and 
services  originating  in  the  territory  of  the  other  Party  nost- 
favored-nation  treatment  with  respect  to  the  allocation  of  and 
access  to  currency  to  pay  for  such  imports. 

ARTICLE  II 
GENERAL  OBLIGATIONS  WITH  RESPECT  TO  TRADE 

1.  The  Parties  agree  to  maintain  a  satisfactory  balance  of 
market  access  opportunities  through  concessions  in  trade  in 
products  and  services,  including  the  satisfactory  reciprocation 
of  reductions  in  tariffs  and  nontariff  barriers  to  trade 
resulting  from  multilateral  negotiations. 

2.  With  a  view  to  assuring  nondiscriminatory  trade  in 
products  and  services,  such  trade  shall  be  effected  by  contracts 
between  nationals  and  companies  of  either  Party  concluded  in  the 
exercise  of  their  independent  commercial  judgment  and  on  the 
basis  of  customary  commercial  considerations  such  as  price, 
quality,  availability,  delivery,  and  terms  of  payment. 

3.  .  Neither  Party  shall  require  or  encourage  its  nationals 
or  companies  to  engage  in  barter  or  countertrade  transactions 
with  nationals  or  companies  of  the  other  Party.   Nevertheless, 
where  nationals  or  companies  decide  to  resort  to  bartet  or 
countertrade  operations, ^the  Parties  will  encourage  them  to 
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f\imi»h  to  MCh  oth«r  all  necessary  information  to  facilitate  the 
transaction. 


ARTICLE  III 

EXPANSION  AND  PROMOTION  OF  TRADE'  . 

I 

1.  jThe  Parties  affirm  their  desire  to  expand  trade  in 
products  and  services  consistent  with  the  terms  of  this 
Agre«ment.  They  shall  take  appropriate  measures  to  encourage  and 
facilitate  the  exchange  of  goods  and  services  and  to  secure 
favorable  conditions  for  long-term  development  of  trade  relations 
between  their  respective  nationals  and  companies. 

2.  The  Parties  shall  take  appropriate  measures  to  encourage 
the  expansion  of  commercial  contacts  with  a  view  to  increasing 
trade.   In  this  regard,  the  Government  of  Romania  expects  that, 
during  the  term  of  this  Agreement,  nationals  and  companies  of 
Romania  shall  increase  their  orders,  in  the  United  States  for 
products  and  services,  while  the  Government  of  the  United  States, 
anticipates  that  the  effect  of  this  Agreement  shall  be  to 
encourage  increased  purchases  by  nationals  and  companies  of  the 
United  States  of  products  and  services  from  Romania.  Toward  this 
and,  the  Parties  shall  publicize  this  Agreement  and  ensure  that 
it  is  made  available  to  all  interested  parties. 

3.  Each  Party  shall  encourage  and  facilitate  the  holding  of 
trade  promotional  events  such  as  fairs,  exhibitions,'  missions  and 
seminars  in  its  territory  and  in  the  territory  of  the  other 
Party.  Similarly,  each  Party  shall  encourage  and  facilitate  the 
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participation  of  its  respective  nationals  and  companies  in  such 
events.  Each  Party  shall  permit  participation  in  such  events  by 


:i! 


cosmercial  representations  on  nondiscriainatory  terms  and 
conditions.  Subject  to  the  lavs  in  force  within  their  respective 
territorifi,  the  Parties  agree  to  allow  the  import  and  re-export 
on  41  duty  free  basis  of  all  articles  for  use  in  such  events, 
provided  that  such  articles  are  not  sold  or  otherwise 
transferred. 

ARTICLE  IV  ' 

GOVERNMENT  COMMERCIAL  OFFICES 

Ij   In  order  to  promote  the  development  of  trade  and 
economic  relations  between  the  Parties,  and  to  provide  assistance 
to  their  nationals  and  companies  engaged  in  commercial 
activities,  each  Party  agrees  to  permit  and  facilitate  the 
establishment  and  operation  of  Government  commercial  offices  of 
the  other  Party  on  a  reciprocal  basis.  The  establishment  and 
operation  of  such  offices  shall  be  in  accordance  with  applicable 
laws  and  regulations,  and  subject  to  such  terms,  conditions, 
privileges,  and  immunities  as  may  be  agreed  upon  by  the  Parties. 

2J|   Government  commercial  offices  and  their  respective 
officers  and  staff  members,  to  the  extent  that  they  enjoy 
diplomatic  immunity,  shall  not  participate  directly  in  the 
negotiation,  execution,  or  fulfillment  of  trade  transactions,  or 
otherwise  carry  on  trade. 
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3.  Sxibject  to  its  lavs  govsrnin?  forsign  nissions,  each 
Party  shall  allow  govarimcnt  conaercial  offices  to  hire  directly 
host-country  nationals  and,  »\ibject  to  innigration  laws  and 
procedures «  third-country  nationals. 

4.  Each  Party  shall  ensure  unhindered  access  of  host- 
country  nationals  to  government  conaercial  offices  of  the  other 

Party. 

5.  Each  Party  shall  encourage  the  participation  of  its 
nationals  and  companies  in  the  activities  of  their  respective 
government  commercial  offices,  especially  with  respect  to  events 
held  on  the  premises  of  such  commercial  offices. 

6.  Each  Party  shall  encourage  and  facilitate  access  of 
government  commercial  office  personnel  of  the  other  Party  to 
host-country  officials,  and  to  representatives  of  host-country 
nationals  and  companies. 

7.  This  Agreement  shall  not  derogate  from  obligations 
assumed  by  either  Party  concerning  the  establishment  of  existing 
government  commercial  offices. 


ARTICLE  V 
BUSINESS  FACILITATION 
1.   Each  Party  shall  afford  commercial  representations  of 
the  other  Party  fair  and  equitable  treatment  with  respect  to  the 
conduct  of  their  operations. 
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2.  Each  Party  shall  Andaavor  to  anaura  that  govarnaental 
dacisions,  rulings,  and  findings  aff acting  tha  conduct  of 
comnarcial  activitias  ara  sada  axpaditiously. 

3,  Siibjact  to  its  laws  and  procaduras  govarning  iMaigration 


J 


and  fojfaign  nissions,  aach  Party  shall  parmit  tha  astablishnent 
within  its  territory  of  commercial  representations  of  nationals 
and  companies  of  the  other  Party  and  shall  accord  such 
representations  treatment  at  least  as  favorable  as  that  accorded 
to  commercial  representations  of  nationals  and  companies  of  third 
countries. 

4.  Parties  shall  permit  employees  of  commercial 
representations  and  members  of  their  immediate  families  to  enter 
the  territory  of  the  other  Party  and  to  travel  therein  freely «  in 

l! 

accordance  with  the  laws  relating  to  the  entry,  stay  and  travel 
of  aliens.   Each  Party  agrees  to  make  available  multiple  entry 
visas  of  duration  of  six  months  or  longer  to  such  persons  and  to 
members  of  their  immediate  families. 

5.  Subject  to  its  laws  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  such  commercial 
representations  established  in  its  territory  to  hire  directly 
employees  who  are  nationals  of  either  Party  or  of  third  countries 
and  to  compensate  such  employees  on  terms  and  in  a  currency  that 
is  mutually  agreed  between  the  parties,  consistent  with  such 
Party's  minimum  wage  laws. 
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6.  Each  Party  shall  p«rmit  coaun^rcial  r«pre»«ntations  of 
tha  othar  Party  to  import  and  u»a  in  accordanca  with  normal 
commarcial  practicaa,  offica  and  other  equipment,  auch  as 
typewriters,  photocopiers,  computers  and  telefax  machines,  in 
connection  with  the  conduct  of  their  activities  in  the  territory 

of  such  Party. 

7.  Each  Party  shall  permit,  on  a  nondiscriminatory  basis 
and  at  nondiscriminatory  prices  (where  such  prices  are  set  or 
controlled  by  the  government) ,  commercial  representations  of  the 
other  Party  access  to  and  use  of  office  space  and  living 
accommodations,  whether  or  not  designated  for  use  by  foreigners. 
The  terms  and  conditions  of  such  access  and  use  shall  in  no  event 
be  on  a  basis  less  favorable  than  that  accorded  to  commercial 
representations  of  nationals  and  companies  of  third  countries. 

8.  Subject  to  its  laws  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  nationals  and 
companies  of  the  other  Party  to  engage  agents,  consultants  and 
distributors  of  either  Party  and  of  third  countries  on  prices  and 
terms  mutually  agreed  between  the  parties. 

9.  Subject  to  its  laws  and  procedures  governing  immigration 
and  foreign  missions,  each  Party  shall  permit  nationals  and 
companies  of  the  other  Party  to  serve  as  agents,  consultants  and 
distributors  of  nationals  and  companies  of  either  Party  and  of 
third  countries  on  prices  and  terms  mutually  agreed  between  the 
parties. 
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10.  Each  party  .h.11  p.r»it  national,  and  eoi^anl..  of  the 
oth«:  party  to  adv.rti..  th.ir  product,  and  ..rvic.  (i)  through 
dir.ct  .gr.«-nt  with  th.  adv.rti.ing  ..dia,  including 
t.l.vi.ion,  radio,  print  and  billboard,  and  (ii)  by  dir.ct  ..il, 
including  th.  »..  of  .nclo..d  .nv.lop..  and  card.  pr.addr....d  to 
that- national  or  conpany.  , 

XI.   Each  party  .hall  encourage  direct  contact,  and  permit 
direct  .ale.,  between  national,  and  co»panie.  of  the  other  Party 
end  .nd-u..r.  and  other  cu.to»er.  of  th.ir  good,  and  ..rvice., 
.nd  vi^  agencie.  who.e  deci.ions  will  affect  potential  ..1... 

12.  Each  party  .hall  per«it  national,  and  copanie.  of  the 
other  Party  to  conduct  ».rXet  .tudie.,  either  directly  or  by 
contract,  within  it.  territory.  To  facilitate  the  conduct  of 
wrket  research,  each  Party  .hall  upon  reque.t  «aXe  availabl. 
non-confidential,  non-proprietary  information  within  it. 
po..e..ion  to  national,  and  co«p.nie.  of  the  other  Party. 

13.  Each  Party  .hall  provide  nondi.cri»inatory  ace...  to 
government-provided  product,  and  .ervice,,  including  public 
utilitie.  and  telecommunication,  faciliti..,  to  national,  and 
co.pa'-nie.  of  the  other  Party  in  connection  with  th.  operation  of 
their  commercial  repre.entation. . 

,  k4.  Each  party  .hall  permit  commercial  repre.entation.  to 
.tooFan  adequate  .upply  of  .ample,  and  replacement  part,  for 
atter-.ale  .ervice  on  a  non-commercial  basis. 
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15.  Neither  Party  shall  inpo»e  «easures  which  unreasonably 
impair  contractual  or  property  rights  or  other  interests  acquired 
within  its  territory  by  nationals  and  companies  of  the  other 

Party. 

16.  Paragraphs  6  and  14  of  this  Article  shall  not  be 

construed -to  affect  the  application  of  ordinary  customs  and 
tariff  laws. 


ARTICLE  VI       . 
TRANSPARENCY 

1.  Each  Party  shall  make  available  publicly  on  a  timely 
basis  all  laws,  regulations,  judicial  decisions,  and 
administrative  rulings  related  to  commercial  activity,  including 
trade,  investment,  taxation,  banking,  insurance  and  other 
financial  services,  transport  and  labor. 

2.  Each  Party  shall  provide  nationals  and  companies  of  the 
other  Party  with  access  to  available  non-confidential,  non- 
proprietary data  and  information  on  the  national  economy  and 
individual  sectors,  including  information  on  foreign  trade, 
production  figures,  and  other  such  information  related  to  each 
Party's  internal  market. 

3.  Each  Party  shall  allow  the  other  Party,  and  the  other 
Party's  nationals  and  companies,  the  opportunity  to  comment,  to 
the  extent  practicable,  on  the  formulation  of  laws,  regulations, 
standards,  and  administrative  rulings  which  affect  the  conduct  of 
their  business  activities. 

10 
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ARTICLE  VII 


FINANCIAL  PROVISIONS  RELATING  TO  TRADE 
IN  PRODUCTS  AND  SERVICES        I 


Unless  otherwise  agreed  between  the  parties  to 

I 

individual  transactions,  all  commercial  transactions  between 
nationals  and  companies  of  the  Parties  shall  be  made  in  United 
States  dollars  or  any  other  currency  that  may  be  designated  by 
the  International  Monetary  Fund  as  being  a  freely  usable 
currency. 

2.  Neither  Party  shall  restrict  the  transfer  from  its 
territory  of  convertible  currencies  or  deposits,  or  payment 
instruments  representative  thereof,  obtained  in  connection  with 
trade  in  products  and  services  by  nationals  and  companies  of  the 
other  Party. 

3.  Nationals  and  companies  of  a  Party  holding  currency  of 
the  other  Party  received  in  an  authorized  manner  may  deposit  such 
currency  in  financial  institutions  located  in  the  territory  of 
the  other  Party  and  may  maintain  and  use  such  currency  for  local 
expenses.   t 

4.  Without  derogation  from  paragraphs  2  or  3  of  this 
Article,  in  connection  with  trade  in  products  and  services,  each 
Party  shall  grant  to  nationals  and  companies  of  the  other  Party 
the  better  of  most-favored-nation  or  national  treatment  with 
respect  to:  I 

11   (a)   opening  and  maintaining  accounts,  in  both  local 
and  foreign  currency,  and  having  access  to  their  funds 


11 
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deposited,  in  financial  institutions  located  in  the 

territory  of  the  Party; 

(b)  payments,  remittances  and  transfers  of  convertible 
currencies,  or  financial  instruments  representative  thereof, 
between  the  territories  of  the  two  Parties,  as  well  as 
between  the  territory  of  that  Party  and  that  of  any  third 

country; 

(c)  rates  of  exchange  and  related  matters,  including 
access  to  freely  usable  currencies,  such  as  through  currency 

auctions;  and 

(d)  the  receipt  and  use  of  local  currency. 

ARTICLE  VIII 
PROTECTION  OF  INTELLECTUAL  PROPERTY  RIGHTS 
I.   Each  Party  shall  provide  adequate  and  effective 
protection  and  enforcement  for  patents,  trademarks,  copyrights, 
trade  secrets,  and  integrated  circuit  layout  designs  as  set  forth 
in  the  text  of  the  attached  side  letter  on  intellectual  property.^ 


ARTICLE  IX 

* 

AREAS  FOR  FURTHER  COOPERATION 
1.   For  the  purpose  of  further  developing  bilateral  trade 
and  promoting  a  steady  increase  in  the  exchange  of  products  and 
services,  both  Parties  shall  strive  to  achieve  a  mutually 
acceptable  agreement  on  investment  issues,  including  the 
repatriation  of  profits  and  transfer  of  capital. 

12  . 
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2.  The  Parties  shall  take  appropriate  steps  to  foster   ' 
economic  and  technical  cooperation  on  as  broad  a  base  as  possible 
in  all  field*  deemed  to  be  in  their  mutual  interest,  including 
cooperation  with  respect  to  statistics  and  standards,  as  well  as 
production  figures. 

3.  11  The  Parties,  taking  into  account  the  increasing 
economic  significance  of  service  industries,  agree  to  consult  on 
matters  affecting  service  businesses  in  the  two  countries  and 
particular  matters  of  mutual  interest  relating  to  individual 
service  sectors  with  the  objective,  among  others,  of  attaining 
maximum  possible  market  access  and  liberalization. 

ARTICLE  X 
IMPORT  RELIEF  SAFEGUARDS 
^*  II  ^***  PaJ^ties  agree  to  consult  promptly  at  the  request  of 
either  P^ty  whenever  actual  or  prospective  imports  of 
products  originating  in  the  territory  of  the  other  Party  cause, 
threaten  to  cause,  or  significantly  contribute  to  market 
disruption.   Market  disruption  exists  within  a  domestic  industry 
whenever  imports  of  an  article,  like  or  directly  competitive  with 
an  article  produced  by  a  domestic  industry,  are  increasing 
rapidly,  either  absolutely  or  relatively,  so  as  to  be  a 
significant  cause  of  material  injury,  or  threat  thereof,  to  the 
domestic  industry. 
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2.  The  consultations  provided  for  in  paragraph  1  of  this 
Article  shall  have  the  objectives  of  (i)  presenting  and  examining 
the  factors  relating  to  such  imports  that  nay  be  causing  or 
threatening  to  cause  or  significantly  contributing  to  marXet 
disruption,  and  (ii)  finding  means  of  preventing  or  remedying 
such  market  disruptions.  Such  consultations  shall  be  concluded 
within  sixty  days  from  the  date  of  the  request  for  such 
consultation,  unless  the  Parties  otherwise  agree. 

3.  Unless  a  different  solution  is  mutually  agreed  upon 
during  the  consultations,  the  importing  Party  may  (i)  impose 
quantitative  import  limitations,  tariff  measures  or  any  other 
restrictions  or  measures  to  such  extent  and  for  such  time  as  it 
deems  appropriate  to  prevent  or  remedy  threatened  or  actual 
market  disruption,  and  (ii)  take  appropriate  measures  to  ensure 
that  imports  from  the  territory  of  the  other  Party  comply  with 
such  quantitative  limitations  or  other  restrictions.  In  this 
event,  the  other  Party  shall  be  free  to  deviate  from  its 
obligations  under  this  Agreement  with  respect  to  substantially 

equivalent  trade. 

4.  Where  in  the  judgment  of  the  importing  Party,  emergency 
action  is  necessary  to  prevent  or  remedy  such  market  disruption, 
the  importing  Party  may  take  such  action  at  any  time  and  without 
prior  consultations  provided  that  consultations  shall  be 
requested  immediately  thereafter. 


14 
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lach  PMTty  shall  •nsur*  that  its  doMstie  |»roeadur*s 
for  datwmiaing  Mrkat  diaruptlcm  mrm  traasparaat  and  afford 
affactad  partias  an  opportunity  to  aubait  thair  viavs. 

<•  ||  In  tha  aalaction  of  aaasuras  imdar  this  Artiela«  tha 
Partias  shall  giva  priority  to  thosa  maasuras  tfhieh  causa  tha 
laast  disturbanca  to  tha  goala  and  provisions  of  this  Agraaaant. 

7.   Tha  Partiaa  acknovladga  that  tha  alaboration  of  tha 
Barkat  disruption  safaguard  provisions  in  this  Artida  is  without 
prajudica  to  tha  right  of  aithar  Party  to  apply  ita  evn  unfair 
trada  lavs  and  ragulations,  including  antiduaping  and 
countarvailing  duty  lavs  and  thosa  lavs  applieabla  to  trada  in 
taxtilas  and  taxtila  products. 


ARTICLE  XI 
DISPUTE  SETTLDfEHT 
Nationals  and  coapanias  of  aithar  Party  ahall  ba 
national  traataant  with  raspect  to  accass  to  all  courts 
and  adninistrativa  bodias  in  tha  tarritory  of  tha  othar  Party,  as 
plaintiffs,  dafandants  or  otharvisa.  Thay  ahall  net  claia  or 
anjoy  imaunity  froa  suit  or  axacution  of  judgaant,  procaadings 
for  tha  racognition  and  anforcenent  of  arbitral  awards,  or  othar 
liability  in  tha  tarritory  of  tha  othar  Party  vith  respact  to 
cottinercial  transactions;  thay  also  shall  not  claia  or  anjoy 
imnunitias  from  taxation  vith  respact  to  coaaarcial  transactions, 
axcept  as  aay  ba  provided  in  othar  bilateral  agraeaents. 


1. 

accorded 
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2.  Th«'parti««  •ncourage  thm   adoption  of  arbitration  for 
the  aattlaaant  of  diaputaa  arising  out  of  conunercial  transactions 
concludad  batwaan  nationals  or  conpanias  of  tha  Unitad  Statas  and 
nationals  or  companias  of  Romania.  Such  arbitration  may  ba 
providad  for  by  agraamants  in  contracts  b«tw««n  such  nationals 
and  conpanias,  or  in  saparata  wittan  agraain«nts  betwaan  than. 

3.  Tha  partias  nay  provida  for  arbitration  under  any 
internationally  recognised  arbitration  rules,  such  as  the 
arbitration  rules  of  the  International  Chamber  of  Commerce  or  the 
UNCITRAL  Rules.   If  the  parties  elect  the  UNCITRAL  Rules,  the 
parties  should  designate  an  Appointing  Authority  under  said  rules 
in  a  country  other  than  the  United  States  or  Romania. 

4.  Unless  otherwise  agreed  between  the  parties,  the 
parties  should  specify  as  the  place  of  arbitration  a  country 
other  than  the  United  States  or  Romania  that  is  a  party  to  the 
Convention  on  the  Recognition  and  Enforcement  of  Foreign  Arbitral 
Awards,  done  at  New  York,  1958. 

5.  Nothing  in  this  Article  shall  be  construed  to  prevent, 
and  the  Parties  shall  not  prohibit,  the  parties  from  agreeing 
upon  any  other  form  of  arbitration  or  dispute  settlement  which 
suits  their  particular  needs. 

6.  Each  Party  shall  ensure  that  an  effective  means  exists 
within  its  territory  for  the  recognition  and  enforcement  of 
arbitral  awards. 


16 
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ARTICLE  XII   i 
NATIONAL  SECURITY 
1.   Th«  provision*  of  this  Agreement  shall  not  liait  the 
right  of  either  Party  to  take  any  action  for  the  protection  of 
its  security  interests. 

ARTICLE  XIII 
CONSULTATIOilS 
The  Joint  Anerican-Ronanian  Economic  Commission, 
established  on  December  5,  1973,  shall  periodically  review  the 
operation  of  this  Agreement  and  make  recommendations  for 
achieving  its  objectives.  The  Commission  shall  operate  pursuant 
to  its  existing  Terms  of  Reference  and  Rules  of  Procedure,  as  the 
same  may  be  modified  from  time  te  time  by  the  Parties. 

2.||  At  the  request  of  either  Party,  the  Parties  agree  to 
consult  promptly  through  appropriate  channels  to  discus^  any 
matter  concerning  the  interpretation  or  implementation  of  this 
Agreement  or  other  relevant  aspects  of  relations  between  the 
Parties. 

ARTICLE  XIV 

DEFINITIONS 
As  used  in  this  Agreement,  the  terms  set  forth  below 
shall  have  the  following  meaning: 

(a)  "company"  means  any  kind  of  corporation,  company, 
association,  sole  proprietorship,  or  other 

17 
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organization  legally  constituted  under  the 
lavs  and  regulations  of  a  Party  or  a 
political  subdivision  thereof,  whether  or  not 
organized  for  pecuniary  gain,  and  whether  or 
hot  privately  or  government  owned.*. 

(b)  "commercial  representation-  means  a  representation 
of  a  company  of  a  Party. 

(c)  "national"  means  a  natural  person  who  is  a  national 
of  a  Party  under  the  Party's  applicable  laws. 

ARTICLE  XV 
GENERAL  EXCEPTIONS 

1.  Nothing  in  this  Agreement  shall  be  construed  to 
prohibit  any  action  by  either  Party  which  is  required  or 

permitted  by  the  CATT. 

2.  SO  long  as  the  measure  does  not  constitute  either  an 
arbitrary  or  unjustifiable  discrimination  between  countries  where 
the  same  conditions  prevail  or  a  disguised  restriction  on 
international  trade,  nothing  in  this  Agreement  shall  be  construed 

to  prohibit: 

(a)  measures  for  the  protection  of  intellectual 
property  rights  and  for  the  prevention  of 
deceptive  practices,  as  set  out  in  Article 
VIII  and  the  side  letters  to  this  Agreement, 
provided  that  such  measures  shall  be  related 
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to  the  Axtent  of  an  injury  suff«r«d  or  to 

pr«v«nt  such  an  injury's  occurrence; 

(b)  aeasures  for  reasons  contemplated  by  Article  XX  of 

the  CATT,  provided  that  the  tern  "Agreement" 

in  CATT  Article  XX,  paragraph  (d)  shall  be 

construed  to  refer  to  this  Agreement. 

Trade  in  products  or  services  between  the  Parties  which 
is  subject  to  existing  or  subsequent  bilateral  or  multilateral 
agreements  on  specific  sectoral  trade,  such  as  existing 
agreements  on  textiles  and  civil  aircraft,  shall  be  subject  to 
the  terms  of  any  such  agreement. 

4.   Each  Party  reserves  the  right  to  deny  the  advantages  of 
this  Agreement  to  any  company  if  either  (i)  nationals  of  a  third 
country  control  the  company  and  the  company  has  no  substantial^ 
business  activities  in  the  territory  of  the  other  Party,  or  (ii) 
the  company  is  controlled  by  nationals  of  a  third  country  with 
which  the  Party  does  not  maintain  normal  economic  relations. 

ARTICLE  XVI 

ENTRY  INTO  FORCE,  TERM,  SUSPENSION  AND  TERMINATION 
1.   This  Agreement  (including  its  side  letters,  which  are 
an  integral  part  of  the  Agreement)  shall  enter  into  force  upon  an 
exchange  of  diplomatic  notes  in  which  the  Parties  notify  each 
other  that  all  necessary  legal  requirements  for  entry  into  force 
have  been  fulfilled,  and  shall  remain  in  force  as  provided  in 
paragraphs  3  and  4  of  this  Article. 
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2.  This  A9r«Mi«nt  shall,  upon  sntry  into  fores,  supercede 
in  all  rsspsets  ths  Agrseaent  on  Trade  Relations  Bet%»een  the 
United  States  of  Anerica  and  the  Socialist  Republic  of  Roaania, 
done  on  April  2,   1975,  and  the  Agreement  Suspending  Kutual 
Application  of  Kost  Favored  Nation  Tariff  Treatment  Under  the 
Trads  Agreement  of  April  2,  1975,  done  on  June  22,  1988,  which 
agreements  shall  have  no  further  force  or  effect. 

3.  (a)  The  initial  term  of  this  Agreement  shall  be  three 
years,  subject  to  subparagraph  (b)  and  (c)  of  this 
paragraph. 

(b)  If  either  Party  encounters  or  foresees  a  problem 
concerning  its  domestic  legal  authority  to  carry  out  any  of 
its  obligations  under  this  Agreement,  such  Party  shall 
request  immediate  consultations  with  the  other  Party.  Once 
consultations  have  been  requested,  the  other  Party  shall 
enter  into  such  consultations  as  soon  as  possible  concerning 
the  circumstances  that  have  arisen  with  a  view  to  finding  a 
solution  to  avoid  action  under  subparagraph  (c) . 

(c)  If  either  Party  does  not  have  domestic  legal 
authority  to  carry  out  is  obligations  under  this  Agreement, 
either  Party  may  suspend  the  application  of  this  Agreement 
or,  with  the  agreement  of  the  other  Party,  any  part  of  this 
Agreement.   In  that  event,  the  Parties  will,  to  the  fullest 
extent  practicable  and  consistent  with  domestic  law,  seek  to 
minimize  disruption  to  existing  trade  relations  between  thS 
two  countries. 
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4.  11  This  Agreement  shall  be  extended  for  successive  terras 
of  three  years  each  unless  either  Party  has  given  written  notice 
to  the  other  Party  of  its  intent  to  terminate  this  Agreement  at 
least  30  days  prior  to  the  expiration  of  the  then  current  terra. 

IN  WITNESS  WHEREOF,  the  undersigned,  being  duly  authorized, 
have  signed  this  Agreement. 

DONE  at  huo^^R€ST-     on  this  3 '^  day  of  /l^^^      1992  ^ 
in  duplicate,  in  the  English  and  the  Romanian  languages,  both 
texts  being  equally  authentic. 


FOR  THE  GOVERNMENT  OF  THE 
UNITED  STATES  OF  AMERICA: 


w 


!^ 


U^ 


t 


FOR  THE  GOVERNMENT  OF 
ROMANIA: 


//J?— f 


^^ 
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Bucharest,    April  3^1992 


Dear  Mr.  Minister, 

I  have  the  honor  to  confirm  receipt  of  your  letter  that  reads  as 
follows: 


Dear  Mr.  Ambassador: 


In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  Between  the  Government  of  the  United 
States  of  America  and  the  Government  of  Romania  (the 
"Agreement"),  I  have  the  honor  to  confirm  the  understanding 
reached  by  our  Governments  as  follows: 


In  order  to  foster  increased  commercial  activities  and 
economic  cooperation,  the  Government  of  Romania  and  the 
Government  of  the  United  States  of  America  (the  "Parties") 
agree  to  underta)ce  the  following  activities: 

II  [l.    To  encourage  their  respective  nationals  and 
companies  to  develop,  publish,  and  provide  directly, 
directories  of  nationals  and  companies  involved  in  foreign 
trade  and  their  officers,  as  well  as  other  information 
useful  in  contacting  and  evaluating  potential  business 
partners,  and  lists  of  government  agencies  and  officers 
involved  in  foreign  trade  policy  and  regulation;  and 

2.   To  create  favorable  conditions  for  access  to 
nonproprietary  and  nonconfidential  commercial  information 
useful  in  evaluating  potential  business  partners,  such  as 
their  financial  reports,  profit  and  loss  statements,  and 
experiences  in  foreign  trade. 


I  have  the  further  honor  to  propose  that  this  understanding 
be  treated  as  an  integral  part  of  the  Agreement.   I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is 
shared  by  your  government. 


II. 


I  have  the  further  honor  to  confirm  that  the  foregoing 
understanding  is  shared  by  my  Government  and  constitutes 
integral  part  of  the  Agreement. 


an 


Sincerely, 


The  Honorable  Constantin  Fota 
Minister  of  Commerce  and  Tourism 
Romania 
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Bucure§ti,  5  aprilie  lv92 


Stimate  doamule  ambasador. 

In  leg'itura  cu  semnarea  la  sceasta  data  a  Acordului  priyind 
relatiile  comerciale  intre  guvernul  Rominiei  §i  guvernul  State- 
lor  Unite  ale  Americii  ("Acordul")»  am  onoarea  s5  confirm  in^e- 
legerea  la  care  s-a  ajuns  de  c3tre  guvernele  noastre,  §i  aniime: 

In  vederea  promovarii  dezvoltSrii  activitS^ilor  comerciale 
si  a  cooper»rii  economice,  guvernul  Romaniei  §i  guvernul  State- 
lor  Unite  ale  Americii  ("Par^ile")  convin  sa  se  angajeze  m 
urmatoarele  ac^iuni  : 

1,  Incurajarea  ceta-^enilor  §i  companiilor  din  tarile 
respective  de  a  realiza,  uublica  §i  furniza  direct  ghiduri  cu- 
prinzind  niimele  ceta^enilor  §i  companiilor  implicate  m  comer- 
tul  exterior  §i  ale  persoanelor  din  conducerea  acestora  ca  ql 
alte  informatfii  folositoare  in  stabilirea  de  contacte  §i  eva- 
luarea  poten^ialilor  parteneri  de  afaceri,  precum  §i  liste  cu 
agen'tiile  guvemamentale  §i  persoanele  de  conducere  implicate 
in  politica  §i  reglementarea  comerValui  exterior;  §1 

2.  Crearea  unor  conditii  favorabile  pentru  accesul  la 
informa^ii  comerciale  neprotejate  de  vreun  drept  de  proprietate 
§i  neconfiden^iale,  folositoare  in  vederea  evaluatii  potentfa- 
lilor  parteneri  de  afaceri,  c^Jim  ar  fi  rapoartele  lor  financiare, 
dari  de  seama/extrase  de  cont  privind  beneficiile  §i  pierderile 
§i  activita-^i  concrete  in  comer^ul  exterior. 


catre  guvernul  dunneavoastra. 


Cu  stima, 

Constantin  Pota  ^   . 

L'-inistrul  comer^ului  §i  turismului  al  Honaniei 


Excelen^ei  Sale, 
LI,  John  R.  Davis,  Jr. 
Aibasadorul  Stateior  Unite 
ale  /imericii  in  Romania 
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Bucharest,    April  3/1992 


Dear  Mr.  Minister, 

I  have  the  honor  to  confirm  receij^t  of  your  letter  that  reads  as 
follows: 

Dear  Mr.  Ambassador: 


In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  Between  the  United  States  of  America  and 
Romania  (the  ** Agreement**) ,  I  have  the  honor  to  confirm  the 
understanding  reached  by  our  Governments  (the  **Parties") 
regarding  cooperation  in  the  field  of  tourism  services  as 
follows: 

GQhL 

1.   Both  Parties  shall  facilitate  the  expansion  of 
tourism  between  the  United  States  and  Romania  and  encourage 
the  adoption  of  measures  by  toxirist  companies  of  both 
countries  to  satisfy  the  desire  of  tourists  to  learn  about 
the  lifestyles,  achievements,  history  and  culture  of  each 
country. 


OFFICIAL  TOURISM  PROMOTION 

1.  Each  Party  shall  seek  permission  of  the  other  Party 
prior  to  the  establishment  of  official,  governmental  tourisn 
promotion  offices  in  the  other's  territory. 


2.   Permission  to  open  tourism  promotion  offices  or 
field  offices  and  the  status  of  personnel  at  those  offices 
shall  be  subject  to  the  agreement  of  the  Parties  and  subject 
to  the  laws  and  regulations  of  the  host  country. 


The  Honorable  Constantin  Fota 
Minister  of  Commerce  and  Tourism 
Romania 
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3.  Tourism  promotion  offices  opened  by  either  Party 
shall  be  operated  on  a  non-commercial  basis.   Official 
tourism  promotion  offices  and  the  personnel  assigned  to  ther 
shall  not  function  as  agents  or  principals  in  commercial 
transactions,  enter  into  contractual  agreements  on  behalf  o: 
commercial  organizations,  or  engage  in  any  other  commercial 
activities.   Such  offices  shall  not  sell  services  to  the 
public  or  otherwise  compete  with  travel  agents  or  tour 
operators  of  either  country. 

4.  Official  governmental  tourism  offices  shall  conduce 
activities  related  to  the  promotion  and  facilitation  of 
tourism  between  the  United  States  and  Romania,  including: 

(a)  providing  information  about  the  tourist 
facilities  and  attractions  in  their  respective 
countries  to  the  public,  the  travel  industry,  and 
the  media; 

(b)  holding  meetings  and  workshops  for 
representatives  of  the  travel  industry,  as 
appropriate; 

(c)  participating  in  trade  shows; 

(d)  distributing  advertising  and  promotional 
materials  such  as  posters,  brochures,  and 
photographs  to  the  public,  the  travel  industry, 
and  the  media; 

(e)  performing  tourism  market  research. 

5.  Nothing  in  this  letter  shall  obligate  either  Par-y 
to  open  an  official  governmental  tourism  office  in  the 
territory  of  the  other. 


/ 


COMMERCIAL  TOURISM  COMPANIES 

1.  Commercial  tourism  companies,  whether  privately  or 
governmentally  owned,  or  branches  thereof,  shall  be  treated 
as  private  commercial  companies,  fully  subject  to  all 
applicable  laws  and  regulations  of  the  host  country. 

2.  Each  Party  shall  ensure  within  the  scope  of  its 
legal  authority  and  in  accordance  with  its  laws  and 
regulations  that  any  company  owned,  controlled,  or 
administered  by  that  Party  or  any  joint  venture  therewith, 
or  any  private  company  or  joint  venture  between  private 
companies,  which  effectively  controls  a  significant 


proportion  of  the  tourism  and  travel-related  services  in  the 
territory  of  that  Party  shall  provide  those  services  to 
nationals  and  companies  of  the  other  Party  on  a  fair  and 
equitable  basis. 


Nothing  in  this  letter  or  in  the  Agreement  shall  be 
construed  to  mean  that  tourism  and  travel-related  services 
shall  not  receive  the  benefits  from  the  Agreement  as  fully 
as  all  other  industries  and  sectors. 

I  have  the  further  honor  to  propose  that  this  understanding 
be  treated  as  an  integral  part  of  the  Agreement.   I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is 
shared  by  your  government. 

I  have  the  further  honor  to  confirm  that  the  foregoing 
understanding  is  shared  by  my  Government  and  constitutes  an 
integral  part  of  the  Agreement. 


Dea 

I  h 
fol 


The 
Mir 
Ron 


■ 

- 
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., 

Bucharest,          April   3,1992 

i 

Dear  Mr 

.  Minister, 

• 

I  have 
follows 

the  honor  to  confirm  receipt  of  your   letter  that  reads  as 

• 

De^r  Mr.  Ambassador: 


In  connection  with  the  signing  on  this  date  of  the  Agreement 
on  Trade  Relations  between  the  Government  of  the  United 
States  and  the  Government  of  Romania  (the  "Agreement") ,  I 
have  the  honor  to  confirm  the  understanding  reached  by  our 
Governments  as  follows: 

The  Parties  agree  to  provide  adequate  and  effective 
protection  and  enforcement  of  intellectual  property  rights 
in  patents,  trademarks,  copyrights,  trade  secrets,  and 
layout  designs  for  integrated  circuits.   Each  Party 
reaffirms  its  commitments  to  those  international  agreements 
relating  to  intellectual  property  to  which  both  Parties  are 
signatories.   Specifically,  each  Party  reaffirms  the 
commitments  made  with  respect  to  the  Paris  Convention  for 
the  Protection  of  Industrial  Property  (Stockholm  Act,  1967) 
and  the  Berne  Convention  for  the  Protection  of  Literary  and 
Artistic  Works. 


1.  Each  Party  shall  provide  no  less  favorable 
treatment  to  the  right  holders  of  the  other  Party  than  it 
provides  to  its  own  right  holders  with  respect  to  laws, 
regulations  and  practices  implementing  the  provisions  of 
this  letter. 

2.  To  provide  adequate  and  effective  protection  and 
enforcement  of  intellectual  property  rights,  each  Party 
shall  continue  to  adhere  to  the  Paris  Convention  for  the 
Protection  of  Industrial  Property  (Stockholm  Act,  1967) 
(Paris  Convention) ,  and  shall  adhere  to  the  Berne  Convention 
for  the  protection  of  Literary  and  Artistic  Works  (Paris 
1971) (Berne  Convention) ,  and  the  Geneva  Convention  for  the 
Protection  of  Producers  of  Phonograms  (Geneva  Convention) 
and  shall  also  observe,  inter  alia,  the  following: 


The  Honorable  Constantin  Fota 
Minister  of  commerce  and  Tourism 
Romania 
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(a)   COPYRIGHT  ANn  RELATED  RIGHTS 

(i)   Each  Party  shall  protect  the  works  listed  in 
Article  2  of  the  Berne  Convention  and  any 
other  works  now  known  or  later  developed, 
that  embody  original  expression  within  the 
meaning  of  the  Berne  Convention,  including: 

(1)  all  types  of  computer  programs 
(including  application  programs  and 
operating  systems)  expressed  in  any 
language,  whether  in  source  or  object 
form  which  shall  be  protected  as 
literary  works;  and, 

(2)  collections  or  compilations  of  protected 
or  unprotected  material  or  data  whether 
in  print,  machine  readable  or  any  other 
medium,  including  data  bases,  which 
shall  be  protected  in  so  far  as  they 
constitute  an  intellectual  creation  by 
reason  of  the  selection,  coordination, 
or  arrangement  of  their  contents. 

(ii)   Each  Party  shall  ensure  that  the  rights 
provided  to  authors  in  works  protected  pursuant  to 
paragraph  2(a) (i)  of  this  letter  shall  include, 
the  following: 

(1)  the  exclusive  right  to  import  or 
authorize  the  importation  into  the 
territory  of  the  Party  of  lawfully  made 
copies  of  the  work; 

(2)  the  exclusive  right  to  prevent  the. 
importation  into  the  territory  of  the 
Party  of  copies  of  the  work  made  without 
the  authorization  of  the  right-holder; 

(3)  the  exclusive  right  to  make   the  first  - 
public  distribution  of  the  original  or 
each  authorized  copy  of  a  work  by  sale, 
rental,  or  otherwise; 

(4)  in  respect  of  at  least  computer 
programs,  the  exclusive  right  to 
authorize  or  prohibit  the  rental  of  the 
original  or  copies  of  their  copyrighted 
works.   Each  Party  may  exclude  from  the 
rental  right  programs  that  are  fixed  as 
part  of  a  machine  or  are  fixed  in  a 
medium  that  is  not  susceptible  to 


r 
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copying.   Putting  the  originals  or 
copies  of  computer  programs  on  the 
market  with  the  consent  of  the  right- 
holder  shall  not  exhaust  the  rental 
right;  and 

(5)   the  exclusive  right  to  publicly 

communicate  a  work  except  for  a  sound 
recording  fe.o. .  to  perform,  display, 
project,  exhibit,  broadcast,  transmit, 
or  retransmit  a  work) ;  the  term  "public" 
shall  include: 

(A)   communicating  a  work  in  a  place 

open  to  the  public  or  at  any  place 
where  a  substantial  number  of 
persons  outside  of  a  normal  circle 
of  a  family  and  its  social 
acquaintances  is  gathered;  or 

(H)   communicating  or  transmitting  a 
work,  a  performance,  or  a  display 
of  a  work,  in  any  form,  or  by  means 
of  any  device  or  process  to  a  place 
specified  in  clause  2(ii)(5)(A)  or 
to  the  public,  regardless  of 
whether  the  members  of  the  public 
capable  of  receiving  such 
communications  can  receive  then  in 
the  same  place  or  separate  places 
and  at  the  same  time  or  at 
different  times. 

(iii)   Parties  shall  extend  the  protection 
afforded  under  paragraph  2(a}(i}  and  2(a) (ii) 
of  this  letter  to  authors  of  the  other  Party, 
whether  they  are  natural  persons  or,  where 
the  domestic  law  of  the  Party  seeking 
protection  so  provides,  juridical  entities, 
and  to  their  successors  in  title. 

I  /■ 

(iv)   Each  Party  shall  provide  that  the 
exclusive  rights  protected  under  paragraph 
2(a) (ii)  of  this  letter  are  freely  and 
separately  exploitable  and  transferable. 
Each  Party^lso  shall  provide  that  assignees 
and  exclusive  licensees  may  enjoy  all  rights 
of  their  assignors  and  licensors  acquired 
through  voluntary  agreements,  and  ensure  that 
they  are  entitled  to  enjoy  and  exercise  their 
acquired  exclusive  rights  in  their  own  names. 
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(V)   In  cases  where  a  Party  calculates  the. 
term  of  protection  of  a  work  on  a  basis  other 
than  the  life  of  a  natural  person,  the  term 
of  protection  shall  be  no  less  than  50  years 
from  the  first  authorized  publication  or, 
failing  such  authorized  publication  within  5C 
years  from  the  making  of  the  work,  50  years 
after  the  making. 

(vi)   Each  Party  shall  confine  any 
limitations  upon  and  exceptions  to  the 
exclusive  rights  provided  under  paragraph 
2(a) (ii)  of  this  letter  (including  any 
limitations  or  exceptions  that  restrict  such 
rights  to  "public"  activity)  to  certain 
special  cases  which  do  not  conflict  with  a 
nornal  exploitation  of  the  work  and  do  not 
unreasonably  prejudice  the  legitimate 
interests  of  the  right  holder. 

(vii)  Each  Party  shall  limit  resort  to 
compulsory  licensing  to  those  works,  rights 
and  utilizations  permitted  under  the  Berne 
Convention;  and  further  shall  ensure  that  any 
-legitimate  compulsory  or  non-voluntary 
license  or  restriction  of  exclusive  rights  to 
a  right  of  remuneration  shall  provide  means 
to  ensure  payment  and  remittance  of  royalties 
at  a  level  consistent  with  what  would  be 
negotiated  on  a  voluntary  basis. 

(viii)  Each  Party  shall,  at  a  minimum,  extend 
to  producers  of  sound  recordings  the 
exclusive  rights  to  do  or  to  authorize  the 
following: 


(1) 


(2) 


to  reproduce  the  recording  by  any 
means  or  process,  in  whole  or  in 
part;  and 

to  exercise  the  importation  and 
exclusive  distribution  and  rental 
provided  in  paragraphs  2(a)(ii)(l) 
(2)  (3)  and  (4)  of  this  letter. 


(ix)  Paragraphs  2(a) (iii),  (iv)  and  (vi)  of 
this  letter  shall  apply  mutatis  piut^n(jt?  to 
sound  recordings. 


V 


(x)   Each  Party  shall: 
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(1)  protect  sound  recordings  first 
fixed  or  published  in  the  territory 
of  the  other  Party; 

(2)  protect  sound  recordings  for  a  terr. 
of  at  least  50  years  from  publica- 
tion; and 

1  ■ 

(3)  grant  the  right  to  make  the  firsr 
public  distribution  of  the  original 
of  each  authorized  sound  recording 
by  sale,  rental,  or  otherwise 
except  that  the  first  sale  of  the 
original  of  such  sound  recording 
shall  not  exhaust  the  rental  or 
importation  right  therein  (the 
"rental  right"  shall  mean  the  righr 
to  authorize  or  prohibit  the 
disposal  of  the  possession  of  the 
original  or  copies  for  direct  or 
indirect  commercial  advantage) . 

(xi)  Parties  shall  not  subject  the 
acquisition  and  validity  of  intellectual 
property  rights  in  sound  recordings  to  any 
formalities,  and  protection  shall  arise 
automatically  upon  creation  of  the  sound 
recording. 


(b)   TRADEMARKS 


(i)   Protectable  Subject  Matter 

(1)  Trademarks  shall  consist  of  at 
least  any  sign,  words,  including 
personal  names,  designs,  letters, 
numerals,  colors,  or  the  shape  of 
goods  or  of  their  packaging, 
provided  that  the  mark  is  capable 
of  distinguishing  the  goods  or 
services  of  one  undertaking  from 
those  of  other  undertakings. 

(2)  The  term  "trademark"  shall  include 
service  marks,  collective  and  may 
include  certification  marks. 

(ii)  Acquisition  of  Rights 

(1)   Each  Party  shall  provide  a  system 
for  the  registration  of  trademarks, 
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Parties  shall  provide  protection 
for  trademarks  based  on 
registration  and  may  provide 
protection  on  the  basis  of  use. 

(2)  Each  Party  shall  publish  each 
trademark  either  before  it  is 
registered  or  promptly  after  it  is 

'  registered  and  shall  afford  other 
/  parties  a  reasonable  opportunity  to 
petition  to  cancel  the 
registration.   In  addition,  each 
Party  may  afford  an  opportunity  for 
the  other  Party  to  oppose  the 
registration  of  a  trademark. 

(3)  The  nature  of  the  goods  or  services 
to  which  a  trademark  is  to  be 
applied  shall  in  no  case  form  an 
obstacle  to  registration  of  the 
trademark. 

(iii)   Rights  conferred 

(1)  The  owner  of  a  registered  trademark 
shall  have  exclusive  rights 
therein.   He  shall  be  entitled  to 

•  prevent  all  third  parties  not 
having  his  consent  from  using  in 
commerce  identical  or  similar  signs 
for  goods  or  services  which  are 
identical  or  similar  to  those  in 
respect  of  which  the  trademark  is 
protected,  where  such  use  would 
result  in  a  likelihood  of 
confusion. 

(2)  Each  Party  shall  refuse  to  register 
or  shall  cancel  the  registration 
and  prohibit  use  of  a  trademark 
likely  to  cause  confusion  with  a 
trademark  of  another  which  is 
considered  to  be  well-known.  A 
Party  may  not  require  that  the 
reputation  of  the  trademark  extend 
beyond  the  sector  of  the  public 
which  normally  deals  with  the 
relevant  goods  or  services. 

(3)  The  owner  of  a  trademark  shall  be 
entitled  to  take  action  against  any 
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unauthorized  use  which  constitutes 
an  act  of  unfair  competition. 

(4)   The  rights  described  in  the 

foregoing  paragraphs  shall  not 
J  prejudice  any  existing  prior 

rights,  nor  shall  this  affect  the 
possibil-ity  of  Parties  making 
rights  available  on  the  basis  of 
use. 

(iv)  Term  of  Protection 

Initial  registration  of  a  trademark  shall  be 
for  a  term  of  at  least  10  years.   The 
registration  of  a  trademark  shall  be 
indefinitely  renewable  for  terms  of  no  less 
than  10  years  when  conditions  for  renewal 
have  been  met. 

(V)   Other  Requirements 

The  use  of  a  trademark  in  commerce  shall  not 
be  encumbered  by  special  requirements,  such 
as  use  which  reduces  the  fxinction  of  a 
trademark  as  an  indication  of  source  or  use 
with  another  trademark. 

(vi)   Compulsory  Licensing 

Compulsory  licensing  of  trademarks  shall  not 
be  permitted. 

(vii)   Transfer 

Trademark  registrations  may  be  transferred. 

(C)   PATENTS 


(i)   Patentable  Subject  Matter 

Patents  shall  be  available  for  all 
inventions,  whether  products  or 
processes,  in  all  fields  of  technology, 
except  that  a  Party  may  exclude  from 
patentability  any  invention  or  discovery 
which  is  useful  solely  in  the 
utilization  of  special  nuclear  material 
or  atomic  energy  in  em  atomic  weapon. 

(ii)  Rights  Conferred 
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(1)  A  patent  shall  confer  the  right  to 
prevent  others  not  having  the 
patent  owner's  consent  from  making, 

^  using,  or  selling  the  subject 

matter  of  the  patent.   In  the  case 
of  a  patented  process,  the  patent 
confers  the  right  to  prevent  others 
not  having  consent  from  using  thaz 
process  and  from  using,  selling,  or 
importing  at  least  the  product 
obtained  directly  by  that  process. 

(2)  Where  the  subject  matter  of  a 
patent  is  a  process  for  obtaining  a 
product,  each  Party  shall  provide 
that  the  burden  of  establishing 
that  an  alleged  infringing  product 
was  not  made  by  the  process  shall 
be  on  the  alleged  infringer  if  the 
patent  owner  presents  evidence  tha- 
a  substantial  likelihood  exists 
that  the  product  was  made  by  the 
process  and  the  patent  owner  has 

'—         been  unable  through  reasonable 

efforts  to  determine  the  process 
actually  used.   In  the  gathering 
and  evaluation  of  evidence  to  the 
contrary,  the  legitimate  interests 
of  the  defendant  in  protecting  his 
trade  secrets  shall  be  taken  into  > 
account. 

(3)   A  patent  may  be  revoked  only  on   ' 
grounds  that  would  have  justified  ^ 
refusal  to  grant  the  patent. 

(iii)   Exceptions 

Each  Party  may  provide  limited  exceptions  to 
the  exclusive  rights  conferred  by  a  patent, 
such  as  for  acts  done  for  experimental 
purposes,  provided  that  the  exceptions  do  nor 
significantly  prejudice  the  economic 
IrTerlsts   of  the  right-holder  taking  account 
of  the  legitimate  interests  of  third  parties. 

(iv)   Term  of  Protection  ^~^ 

Each  Party  shall  provide  a  tern  of  protection 
of  at  least  20  years  from  the  date  of  filing 
of  the  patent  application  or  17  y«ars  ^^°"  ^, 
the  date  of  grant  of  the  patent.   Each  Party 
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i«  encouraged  to  extend  the  tern  of  patent 
protection,  in  appropriate  cases,  to 
compensate  for  delays  caused  by  regulatory 
approval  processes. 

(V)   Transitional  Protection 

A  Party  shall  provide  transitional  protection 
for  products  embodying  subject  matter  deemed 
to  be  unpatentable  under  its  patent  law  prio- 
to  its  implementation  of  the  provisions  of 
this  letter,  where  the  following  conditions 
are  satisfied: 


iX) 


i') 


(3) 


the  subject  matter  to  which  the  product 
relates  will  become  patentable  after 
implementation  of  the  |)rovisions  of  this 
letter;  and 

a  patent  has  been  issued  for  the  product 
by  the  other  Party  prior  to  the  entry 
into  force  of  the  Agreement;  and 

the  product  has  not  been  marketed  in  the 
territory  of  the  Party  providing  such  - 
transitional  protection. 


The  owner  of  a  patent  for  a  product 
satisfying  the  conditions  set  forth  above 
shall  have  the  right  to  submit  a  copy  of  the 
patent  to  the  competent  authority  of  the 
Party  providing  transitional  protection. 
Such  Party  shall  limit  the  right  to  make, 
use,  or  sell  the  product  in  its  territory  to 
such  owner  for  a  term  to  expire  with  that  of 
the  patent  submitted. 

(vi)  Compulsory  Licenses 

Each  Party  may  limit  the  patent  owner's 
exclusive  rights  through  compulsory  licenses 
but  only  (l)  to  remedy  an  adjudicated 
violation  of  competition  laws,  (2)  to 
address,  only  during  its  existence,  a 
declared  national  emergency,  and  (3)  to 
enable  compliance  with  national  air  pollutant 
standards,  where  compulsory  licenses  are 
essential  to  such  compliance. 

Where  the  law  of  a  Party  allows  for  the  granz 
of  compulsory  licenses,  the  following 
prpvisions  shall  be  respected: 


/ 
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(1) 


(2) 


(3) 


(4) 


Compulsory  licenses  shall  be  non- 
exclusive and  non-assignable  except  with 
that  part  of  the  enterprise  which 
exploits  such  license. 

The  payment  of  remuneration  to  the 
patent  owner  adequate  to  compensate  the 
patent  owner  fully  for  the  license  shall 
be  required,  except  for  compulsory 
licenses  to  remedy  adjudicated 
violations  of  competition  law.  . 

Each  case  involving  the  possible  grant 
of  a  compulsory  license  shall  be 
considered  on  its  individual  merits 
except  that  such  consideration  may  be 
waived  in  cases  of  a  declared  national 
emergency . 

Any  compulsory  license  shall  be  revoked 
when  the  circumstances  which  led  to  its 
granting  cease  to  exist,  taking  into 
account  the  legitimate  interests  of  the 
patent  owner  and  of  the  licensee.  The 
continued  existence  of  these 
circumstances  shall  be  reviewed  upon 
request  of  the  patent  owner. 

(5)   Judicial  review  shall  be  available  for: 

(a)  Decisions  to  grant  compulsory 
licenses,  except  in  the  instance  of 
a  declared  national  emergency, 

(b)  decisions  to  continue  compulsory 
licenses,  and 

(c)  decisions  concerning  the  amount  of 
compensation  provided  for 
compulsory  licenses. 

(d)   LAYOUT-DESIGNS  OF  SFMTgQWDUCTOR  INTEGRATED 
CIRCUITS 

(i)   Subject  Matter  for  Protection 

(1)   Each  Party  shall  provide  protection  for 
original  layout-designs  incorporated  in 
a  semiconductor  integrated  circuit, 
however  the  layout-design  might  be  fixed 
or  encoded. 
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(2)   Each  Party  may  condition  protection  on 
fixation  or  registration  of  the  layout- 
designs.   If  registration  is  required, 
applicants  shall  be  given  at  least  two 
years  from  first  commercial  exploitatio: 
of  the  layout-design  in  which  to  apply. 
A  Party  which  requires  deposits  of 
identifying  material  or  other  material 
related  to  the  layout-design  shall  not 
require  applicants  to  disclose 
confidential  or  proprietary  information 
unless  it  is  essential  to  allow 
identification  of  the  layout-design. 


(ii)  Rights  Acquired 


(1) 


(2 


(^) 


(4 


Each  Party  shall  provide  to  right- 
holders  of  lay-out  designs  of  the  other 
Party  the  exclusive  right  to  do  or  to 
authorize  the  following: 

(A)  to  reproduce  the  layout-design; 

(B)  to  incorporate  the  layout-design  in 
a  semiconductor  chip;  and 

(C)  to  import  or  distribute  a 
semiconductor  integrated  circuit 
incorporating  the  layout-design  and 
products  including  such  integrated 
circuits. 

The  conditions  set  out  in  paragraph 
(c) (vi)  of  this  paragraph  shall  apply, 
mutatis  mutandis,  to  the  grant  of  any 
compulsory  licenses  for  layout-designs. 

Neither  Party  is  required  to  extend 
protection  to  layout-designs  that  are 
commonplace  in  the  industry  at  the  time  " 
of  their  creation  or  to  layout-designs 
that  are  exclusively  dictated  by  the 
functions  of  the  circuit  to  which  they 
apply.      j 

Each  Party  may  exempt  the  following  fror. 
liability  under  its  law: 

(A)   reproduction  of  a  layout-design  for 
purposes  of  teaching/  analysis,  or 
evaluation  in  the  course  of 
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(B) 


(C) 


preparation  of  a  layout-design  thar 
is  itself  original; 

importation  and  distribution  of 
semiconductor  chips,  incorporating 
a  protected  layout-design,  which 
were  sold  by  or  with  the  consent  of 
the  owner  of  the  layout-design;  and 

importation  or  distribution  up  to 
the  point  of  notice  of  a 
semiconductor  chip  incorporating  a 
protected  layout-design  and 
products  incorporating  such  chips 
by  a  person  who  establishes  that  he 
did  not  know,  and  had  no  reasonable 
grounds  to  believe,  that  the 
layout-design  was  protected, 
provided  that,  with  respect  to 
stock  on  hand  or  purchased  at  the 
time  notice  is  received,  such 
person  may  import  or  distribute 
only  such  stock  but  is  liable  for  a 
reasonable  royalty  on  the  sale  of 
each  item  after  notice  is  received. 


(iii)   Tern  of  Protection 

The  term  of  protection  for  the  lay-out  design 
*       shall  extend  for  at  least  ten  years  from  the 
'date  of  first  commercial  exploitation  or  the 
date  of  registration  of  the  design,  if 
required,  whichever  is  earlier. 

(e)   ACTS  CONTRAPV  TO  HONfy^T  COMMERCTAL  PRACTICES  AND 
THE  PROTECTTON  OF  TR^HF  SECRETS 

(i)   In  the  course  of  ensuring  effective 

protection  against  unfair  competition  as 
provided  for  in  Article  10  bis  of  the  Pans 
Convention  for  the  Protection  of  Industrial 
Property,  each  Party  shall  provide  in  its 
domestic  law  and  practice  the  legal  means  for 
nationals  and  companies  to  prevent  trade 
secrets  from  being  disclosed  to,  acquired  by, 
or  used  by  others  without  the  consent  of  the 
trade  secret  owner  in  a  manner  contrary  to 
honest  commercial  practices  insofar  as  such 
information: 
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(1) 


(2 


(3) 


is  not,  as  a  body  or  in  the  precise 
configuration  and  assembly  of  its 
components,  generally  known  or  readily 
ascertainable; 

has  actual  or  potential  commercial  value 
because  it  is  not  generally  known  or 
readily  ascertainable;  and 

has  been  subject  to  reasonable  steps 
under  the  circumstances  to  keep  it 
secret. 


(li)  Neither  Party  shall  limit  the  duration  of 
protection  for  trade  secrets  so  long  as  the 
conditions  in  paragraph  2(e) (i)  of  this 
letter  exist. 

(iii)   Licensing 

Neither  Party  shall  discourage  or  impede 
voluntary  licensing  of  trade  secrets  by 
imposing  excessive  or  discriminatory 
conditions  on  such  licenses  5r  conditions 
which  dilute  the  value  of  trade  secrets. 

(iv)  Government  Use 


(1) 


(2) 


If  a  Party  requires,  as  a  condition  of 
approving  the  marketing  of 
pharmaceutical  or  agricultural  chemical 
products  which  utilize  new  chemical 
entities,  the  submission  of  undisclosed 
test  or  other  data,  the  origination  of 
which  involves  a  considerable  effort, 
that  Party  shall  protect  such  data 
against  unfair  commercial  use.  Further 
each  Party  shall  protect  such  data    ' 
against  disclosure  except  where 
necessary  to  protect  the  public  or 
unless  steps  are  taken  to  ensure  that 
the  data  is  protected  against  unfair 
commercial  use. 

Unless  the  person  submitting  the 
information  agrees,  the  data  may  not  be 
relied  upon  for  the  approval  of 
competing  products  for  a  reasonable 
period  of  time,  taking  into  account  the 
efforts  involved  in  the  origination  of 
thfB  data,  their  nature,  and  the 
expenditure  involved  in  their 
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preparation,  and  such  period  of  time 
shall  generally  be  not  less  than  five 
years  from  the  date  of  marketing 
approval. 

(3)   Where  a  Party  relies  upon  a  marketing 
approval  granted  by  another  Party,  the 
reasonable  period  of  exclusive  use  of 
1      the  data  submitted  in  connection  with 

obtaining  the  approval  relied  upon  shall 
commence  with  the  date  of  the  first 
marketing  approval  relied  upon. 

(f)   fNroPCEMENT  9^  TNTELLECTUAL  PROPERTY  PIgHTS 


(i)   Each  Party  shall  protect  intellectual 
property  rights  covered  by  this  letter  by  means  of 
civil  law,  criminal  law,  or  administrative  law  or 
a  combination  thereof  in  conformity  with  the 
provisions  below.   Each  Party  shall  provide 
effective  procedures,  and  remedies  to  prevent  or 
stop,  within  its  territory  and  at  the  border, 
against  any  act  of  infringement,  and  effective 
remedies  to  stop  apd  prevent  infringements  and  to 
effectively  deter  further  infringements.   These 
procedures  shall  be  applied  in  such  a  manner  as  tc 
avoid  the  creation  of  obstacles  to  legitimate 
trade  and  provide  safeguards  against  abuse. 

(ii)  Procedures  for  enforcing  intellectual 
property  rights  shall  be  fair  and  equitable. 

(iii)   Decisions  on  the  merits  of  a  case  shall,  as 
a  general  rule,  be  in  writing  and  reasoned.   They 
shall  be  made  known  at  least  to  the  parties  to  the 
dispute  without  undue  delay. 

(iv)   Each  Party  shall  provide  an  opportunity  for 
judicial  review  of  final  administrative  decisions 
on  the  merits  of  an  action  concerning  the 
protection  of  an  intellectual  property  right. 
Subject  to  jurisdictional  provisions  in  each 
Party's  laws  concerning  the  importance  of  a  case, 
an  opportunity  for  judicial  review  of  the  legal 
aspects  of  initial  judicial  decisions  on  the 
merits  of  a  case  concerning  the  protection  of  an 
intellectual  property  right  shall  also  be 
provided. 

(v)   Notwithstanding  the  other  provisions  of 
paragraph  2(f),  when  a  Party  to  this  Agreement  is 
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sued  with  respect  to  infringement  of  an 
intellectual  property  right  as  a  result  of  the  use 
of  that  right  by  or  for  the  government,  the  Party 
nay  limit  remedies  against  the  government  to 
payment  of  full  compensation  to  the  right-holder. 

3.   For  purposes  of  this  Agreement: 
I 
(a)   "right-holder,"  includes  the  right-holder  himself 
any  other  natural  or  legal  person  authorized  by  him  who 
are  exclusive  licensees  of  the  right,  or  other 
authorized  persons,  including  federations  and 
associations,  having  legal  standing  under  domestic  law 
to  assert  such  rights; 


(b)  A  manner  contrary  to  honest  commercial  practice" 
if  JJ^f^r^w^'^w^^  encompass,  jpter  ilj^,    practices  such 
as  theft,  bribery,  breach  of  contract,  inducement  to 
breach,  electronic  and  other  forms  of  commercial 
espionage,  and  includes  the  acquisition,  use  or 

ni^hir;!''®  °'  wf*"^^  secrets  by  third  parties  who  knew, 
or  had  reasonable  grounds  to  know,  that  such  practiced 
were  involved  in  their  acquisition  of  such  information. 

(c)  "Integrated  circuit"  means  a  product,  in  its  final 
form  or  an  intermediate  form,  in  which  the  elements,  at 
least  one  of  which  is  an  active  element,  and  some  or 
all  of  the  interconnections  are  integrally  formed  in 
and/or  on  a  piece  of  material  and  which  is  intended  to 
perform  an  electronic  function. 

4.  Subject  to  the  requirement  that  such  measures  are  not 
applied  in  a  manner  which  would  constitute  a  means  of 
arbitrary  or  unjustifiable  discrimination  between  countries 
Where  the  same  conditions  prevail,  or  a  disguised 
^w^Tf^w^^°"  °"  international  trade,  nothing  in  this  letter 
shall  be  construed  to  prohibit  the  adoption  or  enforcement 
oy  a  Party  of  measures  necessary  to  secure  compliance  with 
laws  or  regulations  relating  to  the  protection  and 
enforcement  of  intellectual  property  rights  and  the 
prevention  of  deceptive  practices  as  set  out  in  this  letter. 

5.  Each  Party  agrees  to  submit  for  enactment  no  later  than 
December  31,  1993  the  legislation  necessary  to  carry  out  the 
obligations  of  this  letter  and  to  exert  its  best  efforts  to 
enact  and  implement  this  legislation  by  that  date. 

6.  The  Parties  acknowledge  that,  under  the  existing 
Romanian  law,  it  is  not  possible  to  fully  implement  the 
provisions  of  this  letter.   Accordingly,  the  Government  of 
Romania  has  undertaken  the  obligation  set  forth  in  paragraph 
5  of  the  side  letter  to  submit  and  exert  best  efforts  to 
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enact  and  implement  amendments  to  existing  laws  or  enact  new 
!aSs   Pending  the  enactment  of  such  amendments  or  new  laws 
iSich  fu?ly  implement  the  provisions  of  the  exchange  of 
letters  if  it  is  brought  to  the  attention  of  the  Romanian 
Gover^int  by  the  Government  of  the  United  States  that 
existing  lawi  are  being  applied  in  >  «»;"S^^i"?°""^^?"^ 
with  this  side  letter,  the  Government  of  Romania  shall 
promptly  take  appropriate  steps  to  rectify  the 
inconsistency,  including  accelerating  the  introduction  and 
implementation  of  such  amendments  and  new  laws. 

I  have  the  further  honor  to  propose  this  understanding  be 
treated  as  an  integral  part  of  the  Agreement.   I  would  be 
grateful  if  you  would  confirm  that  this  understanding  is 
shared  by  your  Government. 

I  have  the  further  honor  to  confirm  that  the  foregoing 
understanding  is  shared  by  ray  Government  and  constitutes  an 
integral  part  of  the  Agreement. 


Sincerely, 


|FR  Doc  92-15037 
Fil«d  ft-22-e2:  3;39  pm) 
BiUins  cod«  3190-01-0 


( 
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Rules  and  Regulations 


Federal  Regiater 

Vol.  57.  No.  122 
Wednesday.  June  24.  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appScatiility  ar>d  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  DocunDents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAI.  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart92 
[Docket  No.  91-123-2] 

Veterinarians  Accredited  by  the 
Mexican  Government 

agency:  Animal  and  Plant  Health  \     - 
Inspection  Service.  USDA. 
action:  Final  rule. 

summary:  We  are  allowing 
veterinarians  accredited  by  the  Mexican 
government  to  perform  official  functions 
in  connection  with  animals  being 
exported  from  Mexico  for  importation 
into  the  United  States.  This  action  will 
ensure  that  an  adequate  number  of 
qualified  and  competent  individuals  are 
available  to  perform  functions  required 
by  the  regulations  governing  the 
importation  of  animals  into  the  United 
States. 

EFFECTIVE  DATE:  July  24. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Samuel  Richeson,  Senior  Staff 
Veterinarian.  Import-Export  Products 
Staff.  VS,  APHIS.  USDA.  room  764. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-6590. 
SUPPLEMENTARY  INFORMATION: 

Background 

APHIS  regulates  the  importation  of 
certain  animals  into  the  United  States. 
The  requirements  for  importation,  found 
in  9  CFR  part  92.  provide  that  a 
"salaried  veterinarian  of  the  national 
government  of  the  country  of  origin,"  or 
the  equivalent,  conduct  speciRc  tests  or 
examinations  of  animals,  and  issue 
certificates  for  animals  intended  for 
export  to  the  United  States. 

The  Ministry  of  Agriculture  for 
Mexico  has  recently  developed  a  system 
for  accrediting  veterinarians  who  are 


not  salaried  employees  of  the  national 
government  of  Mexico  to  perform 
official  work  in  connection  with  the 
export  of  animals  from  Mexico.  This 
work  includes  testing,  examining,  and 
certifying  animals  for  export  to  the 
United  States.  APHIS  officials  believe, 
based  on  their  review  of  this  system, 
that  Mexican  accredited  veterinarians 
will  be  able  to  perform  certain 
necessary  services  that  are  required  by 
our  regulations  to  prevent  the 
introduction  of  communicable  animal 
disease  into  the  United  States  through 
the  entry  of  animals. 

Therefore,  on  January  28, 1992,  we 
published  in  the  Federal  Register  (57  FR 
3145-3147,  Docket  Number  91-123)  a 
proposed  rule  to  amend  9  CFR  part  92  to 
allow  veterinarians  accredited  by  the 
Mexican  government  to  perform  official 
work  in  connection  with  the  export  of 
animals  from  Mexico  into  the  United 
Stiates.  Specifically,  we  proposed  to 
allovy  veterinarians  accredited  by  the 
Mexican  government  to  issue  animal 
health  certificates  required  by  the 
regulations  for  the  importation  of 
animals  from  Mexico  into  the  United 
States.  However,  we  also  proposed  that 
each  certificate  issued  by  a  veterinarian 
accredited  by  the  Mexican  government 
also  be  endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  national 
government  of  Mexico.  Under  this 
system  the  accredited  veterinarian 
would  make  the  necessary  ,• 

determinations  about  the  animal's 
health  and  issue  the  certificate,  and  the 
Mexican  government  veterinarian  would 
endorse  it,  indicating  that  the  issuing 
veterinarian  was  authorized  to  do  so.  A 
correction  to  this  document  was 
published  in  the  Federal  Register  on 
February  13. 1992  (57  FR  5294). 

Our  proposal  invited  the  submission 
of  written  comments,  which  were 
required  to  be  received  on  or  before 
March  30, 1992.  We  received  no 
comments.  Based  on  the  rationale  set 
forth  in  the  proposal,  we  are  adopting 
the  provisions  of  the  proposal  as  a  final 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 


effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  will  have  no  effect  on  the 
economy  of  the  United  States  or  on  any 
entities  in  the  United  States.  It  will 
allow  the  Mexican  national  government 
to  make  use  of  the  services  of  accredited 
veterinarians  to  perform  certain  duties 
currently  performed  by  salaried 
veterinarians  of  the  Mexican  national 
government. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015.  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35).  the  information 
collection  provisions  that  are  included 
in  this  final  rule  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Your  written  comments  will 
be  considered  if  you  submit  them  to  the 
Office  of  Information  and  Regulatory 
Affairs.  0MB.  Attention:  Desk  Officer 
for  APHIS.  Washington,  DC  20503.  You 
should  submit  a  duplicate  copy  of  your 
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comments  to:  (1)  Chief.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA.  room  804,  Federal 
Building,  6505  Beicrest  Road, 
Hyattsville,  MD  20782  and  (2)  Clearance 
Officer,  OIRM,  USDA.  room  404-W,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disease,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation.  Wildlife. 

Accordingly.  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1308;  21 
U.S.C.  102-105,  111,  134a.  134b,  134c  134d. 
134f  and  135;  31  U.S.C.  9701;  7  CFR  2.17,  2.51, 
and  371.2(d). 

{92.101    [Amended] 

2.  In  5  92.101,  paragraph  (c)(3)(i),  in 
the  first  sentence,  the  phrase  ",  or  if 
exported  from  Mexico,  shall  be 
accompanied  either  by  such  a  certificate 
or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
immediately  following  the  phrase 
"country  of  export". 

§9Z104    [Amended] 

3.  In  S  92.104,  paragraph  (a),  in  the 
first  sentence,  the  phrase  "or 
accredited"  is  added  immediately 
following  "issued  by  a  veterinarian 
authorized". 

$92,205    [Amended] 

4.  In  5  92.205,  in  both  the  first  and  last 
sentence,  the  phrase  ",  or  if  exported 
from  Mexico,  shall  be  accompanied 
either  by  such  a  certificate  or  by  a 
certificate  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
Immediately  preceding  the  phrase 
"stating  that". 


S  92.301    [Amended] 

5.  In  5  92.301.  paragraph  (c)(2)(iv) 
introductory  text,  the  phrase  "or 
accredited"  is  added  immediately 
following  "signed  by  a  veterinarian 
authorized". 

6.  In  8  92.301.  paragraph 
(c)(2)(vi)(A)(2),  the  phrase  "or 
accredited"  is  added  immediately 
following  "signed  by  a  veterinarian 
authorized". 

7.  In  5  92.301,  para^aphs  (c)(2)(vii)(B) 
introductory  text  and  (C),  the  phrase  "or 
accredited"  is  added  inunediately 
following  "signed  by  a  veterinarian 
authorized". 

8.  In  §  92.301,  paragraph 
(cK2)(xi)(C)(4)  introductory  text,  the 
phrase  "or  accredited"  is  added 
inunediately  following  "signed  by  a 
veterinarian  authorized". 

(92.314    [Amended] 

9.  In  §  92.314.  in  the  first  sentence,  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
immediately  preceding  the  phrase 
"showing  that". 

S  92.326    [Amended] 

10.  In  S  92.326,  in  the  first  sentence, 
the  phrase  ",  or  by  a  certificate  issued 
by  a  veterinarian  accredited  by  the 
Mexican  Government  and  endorsed  by  a 
salaried  veterinarian  of  the  Mexican 
Government,  thereby  representing  that 
the  veterinarian  issuing  the  certificate 
wa«  authorized  to  do  so,"  is  added 
immediately  following  the  phrase 
"Mexican  Government". 

S92.40S    (Amended] 

11.  In  S  92.405.  paragraph  (a),  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
immediately  preceding  the  phrase 
"stating  that". 

12.  In  S  92.405,  paragraph  (b)(i),  the 
phrase  "or  accredited  veterinarian"  is 
added  immediately  following  "said 
salaried  veterinary  officer". 


|92.40e    [Amended]* 

13.  In  {  92.406,  paragraph  (a),  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Goverrunent  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
Immediately  preceding  the  phrase 
"ehowing  that". 

14.  In  S  92.406.  paragraph  (b).  the 
phrase  ",  or  if  exported  fi-om  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
immediately  preceding  the  phrase 
"showing  that". 

992.427    [Amended] 

15.  In  S  92.427,  paragraphs  (b)(1). 
(b)(2)(i),  and  (b)(2)(ii),  the  phrase 
"certificate  of  a  salaried  veterinarian  of 
the  Mexican  Government"  is  removed 
and  the  phrase  "certificate  issued  by  a 
full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico,  or 
issued  by  a  veterinarian  accredited  by 
the  National  Government  of  Mexico  and 
endorsed  by  a  full-time  salaried 
veterinary  officer  of  the  National 
Government  of  Mexico,  thereby 
representing  that  the  veterinarian 
issuing  the  certificate  was  authorized  to 
do  so."  is  added  in  its  place. 

16.  In  i  92.427,  in  paragraph  (c)(1). 
"has  been  tested  with  negative  results 
by  a  salaried  veterinarian  of  the 
National  Government  of  Mexico"  is 
revised  to  read  "has  been  tested  with 
negative  results  either  by  a  salaried 
veterinarian  of  the  National  Government 
of  Mexico  or  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico,";  and  "they  are  accompanied 
by  a  health  certificate,  issued  by  a 
salaried  veterinarian  of  the  Government 
of  Mexico"  is  revised  to  read  "they  are 
accompanied  by  a  health  certificate, 
issued  by  a  salaried  veterinarian  of  the 
Government  of  Mexico,  or  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full-time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 


veterinarian  issuing  the  certificate  was 
authorized  to  so  do,". 

17.  In  S  92.427,  paragraphs  {d)(l) 
introductory  text  and  (e)(2).  the  phrase 
"certificate  of  a  salaried  veterinarian  of 
the  Mexican  Government"  is  removed 
and  the  phrase  "certificate  issued  by  a 
salaried  veterinarian  of  the  Government 
of  Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so."  is  added  in  its 
place.  1 1 

§92.428    [AnMnded] 

18.  In  9  92.428,  in  paragraph  (a),  the 
phrase  "certificate  of  a  salaried 
veterinarian  of  the  Mexican 
Government"  is  removed  and  the  phrase 
"certificate  issued  by  a  salaried 
veterinarian  of  the  Government  of 
Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added  in  its 
place. 

S  92.429    [Amenctedl 

19.  In  S  92.429,  the  phrase  "certificate 
of  a  salaried  veterinarian  of  the 
Mexican  Government"  is  removed  and 
the  phrase  "certificate  issued  by  a 
salaried  veterinarian  of  the  Government 
of  Mexico,  or  issued  by  a  veterinarian 
accredited  by  the  National  Government 
of  Mexico  and  endorsed  by  a  full-time 
salaried  veterinary  officer  of  the 
National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added^in  its 
place. 


§92.505    (Amended] 

20.  In  §  92.505,  in  paragraph  (a),  the 
phrase  ",  or  if  exported  from  Mexico, 
shall  be  accompanied  either  by  such  a 
certificate  or  by  a  certificate  issued  by  a 
veterinarian  accredited  by  the  National 
Government  of  Mexico  and  endorsed  by 
a  full  time  salaried  veterinary  officer  of 
the  National  Government  of  Mexico, 
thereby  representing  that  the 
veterinarian  issuing  the  certificate  was 
authorized  to  do  so,"  is  added 
inmiediately  preceding  the  phrase 
"slating  that". 


Done  in  Washington,  DC  this  18th  day  of 
June  1992. 

Robert  MeDand, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  92-14730  Filed  6-2^:92;  8:45  am] 
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8  CFR  Part  96 
(Docket  No.  89-018-2] 

Signature  on  Certificates 
Accompanying  Foreign  Animal 
Casings 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  the  importation 
of  animal  casings  by  removing  the 
requirement  that  certificates 
accompanying  animal  casings  imported 
into  the  United  States  bear  the  signature 
of  the  national  government  official 
having  jurisdiction  over  the  health  of 
animals  in  the  country  in  which  the 
casings  originate.  We  have  determined 
that  the  signature  of  a  government 
official  at  this  high  level  is  unnecessary. 
We  are  also  making  several  changes  in 
the  regulations  for  clarification.  These 
changes  will  simplify  the  importation 
process  for  foreign  animal  casings,  while 
adequately  ensuring  that  foreign  casings 
do  not  present  a  risk  of  introducing 
livestock  diseases  into  the  United 
States. 

EFFECTIVE  DATE:  July  24. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  John  H.  Blackwell.  Senior  Staff 
Microbiologist,  Import-Export  Preducts 
Staff,  VS.  APHIS,  USDA,  room  758. 
Federal  Building,  6505  Belcresl  Road, 
Hyattsville.  MD  20782.  (301)  436-7834. 
SUPPLEMENTARY  INFORMATION: 

Background 

Animal  casings  are  intestines, 
stomachs,  esophagi,  and  urinary 
bladders  for  cattle,  sheep,  swine,  or 
goats  that  are  used  to  encase  processed 
meats  in  food,  such  as  sausage.  The 
regulations  in  9  CFR  part  96  (referred  to 
below  as  "the  regulations')  govern  the 
importation  of  animal  casings  into  the 
United  States  to  prevent  the 
introduction  of  contagious  livestock 
diseases. 

Prior  to  the  effective  date  of  this 
document,  the  regulations  required  that 
animal  casings  imported  into  the  Unit&d 
States  be  accompanied  by  a  "Foreign 
Official  Certificate  for  Animal  Casings" 
(certificate),  bearing  two  official 
signatures.  One  signature  required  was 


that  of  the  national  government  official 
having  Jurisdiction  over  the  health  of 
animals  in  the  country  in  which  the 
casings  originate  (referred  to  below  as 
the  high  government  official).  This 
official's  jurisdiction  with  respect  to  the 
health  of  animals  in  the  foreign  country 
is  comparable  to  the  jurisdiction  of  the 
Secretary  of  the  United  States 
Department  of  Agriculture.  The  other 
official  signature  required  on  the 
certificate  was  that  of  the  official  who 
actually  issues  the  certificate,  who  may 
be  any  person  authorized  by  the  former 
official. 

In  a  document  published  in  the 
Federal  Register  on  October  30. 1991  (56 
FR  55846-55847,  Docket  Number  89-018), 
we  proposed  to  remove  the  requirement 
for  the  high  government  official's 
signature.  The  signature  of  the  official 
authorized  to  issue  the  certificate  is  still 
required.  The  government  of  the  country 
exporting  the  animal  casings  will  remain 
accountable  for  the  accuracy  and 
validity  of  the  representations  of  the 
official  authorized  to  issue  the 
certificate.  To  clarify  and  strengthen  this 
official's  responsibilities  we  also 
proposed  to: 

(1)  Add  a  list  of  definitions  under  a 
new  S  96.1. 

(2)  Remove  the  term  "coimtry  in 
which  the  casings  originate(d)." 
wherever  it  appears,  and  replace  it  with 
the  term  "country  in  which  the  animals 
were  slaughtered  and  the  casings  were 
collected". 

(3)  Require  signatures  on  certificates 
to  be  original  and  remove  language  thSt 
allows  printed  or  stamped  signatures  on 
certificates. 

(4)  Require  that  the  individual  who 
signs  the  certificate  first  inspect  the 
casings. 

(5)  Require  that  the  individual  who 
signs  the  certificate  be  either  (1)  a 
veterinarian  salaried  by  the  national 
government  of  the  country  in  which  the 
animals  were  slaughtered  and  the 
casings  were  collected,  and  who  is 
authorized  by  the  national  government 
to  Inspect  casings  and  issue  certificates; 
or  (2)  a  non-government  veterinarian 
authorized  to  issue  the  certificate  by  the 
national  government  of  the  country  in 
which  the  animals  were  slaughtered  and 
the  casings  were  collected,  if  the 
certificate  is  endorsed  by  the 
government-salaried  veterinarian 
described  above.  The  endorsement  of 
the  government-salaried  veterinarian 
will  serve  as  the  official  endorsement  of 
the  national  government,  thereby 
assuring  the  Animal  and  Plant  Health 
Inspection  Service  that  the  non- 
government veterinarian  issuing  the 
certificate  is  authorized  to  do  so.  i 
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Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
December  30. 1991.  We  did  not  receive 
any  comments.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposal,  we 
are  adopting  the  provisions  of  the 
proposal  as  a  final  rule  without  change. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
incosts  or  prices  for  consumers, 
individual  industries.  Federal  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Importers  of  foreign  animal  casings 
will  be  affected  by  this  action.  These 
importers  are  both  large  and  small 
entities,  and  include  brokers,  casings 
plants,  and  sausage  producers. 
Removing  the  requirement  for  the 
signature  of  the  high  government  official 
having  jurisdiction  over  animal  health 
matters  will  remove  a  regulatory  burden 
from  these  entities — a  regulatory  burden 
which,  in  some  instances,  has  caused 
delays  in  the  importation  of  animal 
casings. 

Removing  this  burden  will  simplify  the 
importation  process  for  importers  of 
animals  casings,  and  remove  the 
potential  for  shipments  of  animal 
casings  to  be  delayed  because  the 
signature  of  the  high  government  official 
was  inadvertently  left  off  the  certificate. 
As  a  result,  importers  of  animal  casings 
could  experience  some  economic 
benefit.  The  value  of  the  economic 
benefit  will  not  be  significant  in  terms  of 
the  overall  cost  of  importing  the  animal 
casings  since  this  action  will  simply 
remove  one  potential  source  of  delay  in 
the  inportation  process. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 


intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 


Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3591  et  seq.)  and  have  been 
assigned  OMB  control  number  0579- 
0015. 

list  of  Subjects  in  9  CFR  Part  96 

Imports,  Livestock  and  livestock 
products,  Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  9  CFR  part  96  is  amended 
as  follows: 

PART  96— RESTRICTION  OF 
IMPORTATIONS  OF  FOREIGN  ANIMAL 
CASINGS  OFFERED  FOR  ENTRY  INTO 
THE  UNITED  STATES 

1.  The  authority  citation  for  part  96  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C.  Ill;  7  CFR  2.17.  2.51. 
and  371.2(d). 

§  96.4    [Removed] 

§§96.1-96.3    [Redesignated  as  §§  96.2- 
96.4] 

2.  Section  96.4  is  removed;  §  S  96.1 
through  96.3  are  redesignated  as  §§  96.2 
through  96.4,  respectively;  and  a  new 

§  96.1  is  added  to  read  as  follows: 


§  96.1     Definitions. 

Animal  casings.  Intestines,  stomachs, 
esophagi,  and  urinary  bladders  from 
cattle,  sheep,  swine,  or  goats  that  are 
used  to  encase  processed  meats  in  foods 
such  as  sausage. 

Department.  The  United  States 
Department  of  Agriculture. 

Import  (imported,  importation)  into 
the  United  States.  To  bring  into  the 
territorial  limits  of  the  United  States. 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Columbia. 
Guam,  the  Northern  Mariana  Islands. 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States.  American  Samoa,  and  the 
territories  and  possessions  of  the  United 
States. 


3.  In  redesignated  S  96.2.  the  section 
heading  and  introductory  text  up  to  and 
including  the  colon  are  revised  to  read 
as  follows;  and  the  text  under  the 
heading  "FOREIGN  OFHCIAL 
CERTinCATE  FOR  ANIMAL 
CASINGS"  is  amended  by  removing  all 
text  beginning  with  "(Signature)"  and  by 
adding  the  following  text  in  its  place: 

§  96.2    Certificate  for  aninuri  casings. 

(a)  No  animal  casings  shall  be 
imported  into  the  United  States  from 
any  foreign  country  unless  they  are 
accompanied  by  a  certificate  signed  by 
either  (1)  a  veterinarian  salaried  by  the 
national  government  of  the  country  in 
which  the  animals  were  slaughtered  and 
the  casings  were  collected,  and  who  is 
authorized  by  the  national  government 
to  conduct  casings  inspections  and  issue 
certificates,  and  who  has  inspected  the 
casings  before  issuing  the  certificate  and 
determined  that  the  casings  meet  the 
criteria  described  in  the  Foreign  Official 
Certificate  for  Animal  Casings;  or  (2)  a 
non-government  veterinarian  authorized 
to  issue  the  certificate  by  the  national 
government  of  the  country  in  which  the 
animals  were  slaughtered  and  the 
casings  were  collected,  who  has 
inspected  the  casings  before  issuing  the 
certificate  and  determined  that  the 
casings  meet  the  criteria  described  in 
the  Foreign  Official  Certificate  for 
Animal  Casings.  A  certificate  issued  by 
a  non-government  veterinarian  is  valid 
only  if  the  certificate  is  endorsed  by  a 
veterinarian  salaried  by  the  national 
government  of  the  country  in  which  the 
animals  were  slaughtered  and  the 
casings  were  collected. 

(b)  All  signatures  on  the  certificate 
shall  be  original. 

(c)  The  certificate  shall  bear  the 
insignia  of  the  national  government  of 
the  country  in  which  the  animals  were 
slaughtered  and  the  casings  were 
collected."  and  shall  be  in  the  following 
form: 


Signature: — 

Ofnclal  issuing  the  certificate.  (Non- 
government veterinarian  authorized  to  issue 
the  certificate  by  the  national  government  of 
the  country  in  which  the  animals  were 
slaughtered  and  the  casings  were  collected.) 

Official  title: 

Signature: ■ 

Official  issuing  the  certificate.  (Veterinarian 
salaried  by  the  national  government  of  the 
country  in  which  the  animals  were 
slaughtered  and  the  casings  were  collected.) 

Official  title: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0579-0015) 
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996.3    [Amended] 

3.  In  redesignated  S  96.3.  in  the  last 
line,  "§S  96.3"  is  changed  to  read 
"§8  96.4". 

S9M    (Anwndwll 

5.  In  redesignated  S  96.4.  the 
introductory  text  and  paragraph  (a)  are 
removed  and  paragraphs  (b),  (c),  (d). 
and  (e)  are  redesignated  as  paragraphs 
(a),  fb).  (c).  and  (d),  respectively. 

Done  In  Wasiiington,  [)C  this  18th  day  of 
June  1992. 

Robert  Mellaad. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  92-14816  Filed  6-23-«J;  8:45  ami 
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Food  Safety  and  Inspection  Servic* 

9  CFR  Part  381 

[Docket  Na  9<M>12F] 

RIN  0583-AB28 

Poultry  Products  Containing  Porfc; 
Trichinae  Treatment 

AOENCV:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  poultry  products  inspection 
regulations  to  provide  that  poultry 
products  containing  pork  as  an 
ingredient  are  subject  to  the  same 
trichinae  treatment  requirements  as 
those  specified  in  the  Federal  meat 
inspection  regulations  for  meat  products 
consisting  of  mixtures  of  pork  and  other 
ingredients.  The  rule  eliminates 
inconsistencies  in  the  meat  and  poultry 
products  inspection  regulations 
regarding  trichinae  treatment  measures. 
The  action  is  the  result  of  a  petition  from 
Sara  Lee  Corporation  of  Chicago. 
Illinois. 

EFFECTIVE  DATE:  July  24.  1992,  ' 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  C.  Smith,  Director. 
Processed  Products  Inspection  Division. 
Science  and  Technology,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250 
(202)  720-3840. 

SUPPI.EMENTARY  INFORMATION: 
Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Poultry  Products  Inspection  Act  (PPIA) 
from  imposing  any  marking,  labeling, 
packaging,  or  ingredient  requirements 


on  federally  inspected  poultry  products 
that  are  in  addition  to.  or  different  than, 
those  imposed  under  the  PPIA.  States 
and  local  jiuisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
PPIA,  States  that  maintain  poultry 
inspection  programs  must  impose 
requirements  on  State  inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
PPIA.  These  States  may.  however, 
impose  more  stringent  requirements  on 
such  State  inspected  products  and 
establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule.  However,  the  administrative 
procedures  specified  in  9  CFR  381.35 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  PPIA. 

Executive  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  It  does  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  export  or  domestic  markets. 

Effect  on  Small  Entities 

The  Administrator,  FSIS.  has 
determined  that  this  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  The  rule  amends  S  381.147 
of  the  Federal  poultry  products 
inspection  regulations  (9  CFR  381.147)  to 
provide,  in  part  that  certain  poric 
products,  when  used  as  ingredients  in 
poultry  products,  are  not  required  under 
certain  specified  conditions  to  receive 
treatment  for  the  destruction  of 
inspection  regulations  (9  CFR  318.10). 
The  rule  may  benefit  trichinae  as 
provided  in  i  318.10  of  the  Federal  meat 


producers  of  poultry  products  containing 
pork  ingredients  by  providing  certain 
specified  exemptions  from  the  trichinae 
treatment  requirements.  However,  the 
Agency  has  determined  that  the  benefits 
are  not  significant,  and  the  number  of 
producers  affected  is  not  substantial. 

Background 

Trichinella  spiralis  or  "trichina"  is  a 
parasitic  worm  that  causes  the  disease 
trichinosis  in  virtually  all  warm  blooded 
animals.  The  most  common  way  for 
humans  to  acquire  trichinosis  is  by 
ingesting  undercooked  pork  or  bear 
meat  infected  with  trichina  cysts. 
Trichinae  exist  in  these  meats  as  larval 
cysts.  Approximately  0.125  percent  of 
grain-fed  swine  and  approximately  0.5 
percent  of  garbage-fed  swine  are 
infected  (Prevalence  and  Control  of 
Trichinella  spiralis  in  Swine  and  Porfc 
Products,  W.  J.  Zimmerman  Public 
Health  Reviews,  Vol.  1, 1972).  If  a 
person  or  animal  eats  this  infected  meat, 
the  larvae  leave  the  digested  cysts, 
mature  into  adults  in  the  intestinal 
system  of  the  person  or  animal,  and 
mate.  The  females  then  produce  live 
larvae  that  travel  through  the  circulatory 
system,  invade  the  victim's  muscles,  and 
form  cysts.  As  encysted  larvae,  they 
survive  until  the  cyst  becomes  calcified 
or  the  host  dies.  People  with  trichinosis 
suffer  from  diarrhea,  shortness  of 
breath,  fever,  and  swelling.  They  can 
also  suffer  slight  to  extremely  intense 
pain  and  death. 

Section  318.10  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.10) 
requires  that  products  containing  raw 
pork  must  be  treated  for  the  destruction 
of  trichinae  unless  the  products  will  be 
fully  cooked  by  the  consumer  or  the  raw 
pork  has  been  found  to  be  trichinae  free. 
Treatment  is  not  required  unless  there  is 
the  likelihood  the  product  may  not  be 
fully  cooked  before  being  eaten.  If  such 
likelihood  exists,  the  product  must  be 
treated  by  one  of  the  methods 
prescribed  in  paragraph  (c)  of  §  318.10. 

On  December  10, 1974,  FSIS  published 
a  rule  in  the  Federal  Register  (39  FR 
42900)  which  amended  S  381.147(d)  of 
the  Federal  poultry  products  inspection 
regulations  (9  CFR  381.147(d))  to  provide 
that  poultry  products  containing  pork  as 
an  ingredient  must  be  treated  to  destroy 
possible  hve  trichinae  by  one  of  the 
methods  prescribed  in  {  318.10(c)  of  the 
Federal  meat  inspection  regulations  (9 
CFR  318.10(c)),  or  in  lieu  of  such 
treatment  the  pork  ingredient  may  be  so 
treated.  The  regulation  was  promulgated 
in  response  to  growing  interest  by 
processors  to  produce  poultry  products 
containing  pork  as  an  ingredient. 
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Generally,  poultry  products  are  fully 
cooked  prior  to  consumption;  however, 
there  is  the  possibility  that  some, 
because  of  their  appearance  or  because 
the  label  may  not  prominently  identify 
the  pork  ingredient,  may  not  be  fully 
cooked  before  being  eaten.  In  the  latter 
instance,  the  possibility  of  human 
infection  by  live  trichinae  exists  if  the 
poultry  product  contains  a  pork 
ingredient  and  the  product  is  consumed 
raw,  undercoeked,  or  otherwise 
untreated  for  the  destruction  of  this 
parasite. 

Only  the  treatment  provisions 
contained  in  S  318.10(c)  of  the  Federal 
meat  inspection  regulations  were  made 
applicable  to  poultry  products 
containing  pork  by  the  December  1974 
regulation.  However,  the  provisions  in 
paragraphs  [6]  and  (f)  of  S  318.10.  under 
which  pork  could  be  found  trichina  free, 
were  not  made  applicable.  In  addition. 
5  318.10fb).  which  provides  that  the 
Administrator  has  discretion  to 
determine  whether  treatment  is  required 
to  prevent  sausage  and  certain  other 
products  prepared  from  a  mixture  of 
pork  and  other  meat,  from  being  eaten 
rare  or  without  thorough  cooking,  also 
was  not  made  appHcable  to  poultry 
products  containing  pork. 

On  March  5, 1990,  FSIS  received  a 
petition  from  Sara  Lee  Corporation  of 
Chicago.  Illinois,  to  amend  5  381.147(d) 
of  the  poultry  products  inspection 
regulations  to  make  applicable  to 
poultry  products  containing  pork  as  an 
ingredient  all  the  provisions  of  S  318.10 
of  the  meal  inspection  regulations 
regarding  trichinae  treatment.  The 
petitioner  contends  that  the  language 
contained  in  §  381.147(d)  results  in 
inconsistent  regulation  of  comparable 
meat  and  poultry  products,  that  poultry 
products  which  contain  pork  as  an 
ingredient  are  required  to  be  treated  as 
prescribed  in  S  3iai0(c)  of  the  meat 
Inspection  regulations,  while  similar 
meat  products  containing  pork  as  an 
ingredient  have'  alternatives  under  the 
provisions  of  paragraphs  (b).  (e),  and  (f) 
of  S  318.10. 

The  Agency  agrees  that  the  Federal 
meat  and  poultry  products  inspection 
regulations  are  inconsistent  on  this 
point  Therefore,  on  December  4, 1990, 
FSIS  published  a  proposal  In  the  Federal 
Register  (55  FR  50007)  to  amend 
§  381.147(d)  of  the  poultry  products 
Inspection  regulations  (9  CFR  381.147(d)) 
to  provide  that  certain  pork  products, 
when  used  as  ingredients  in  poultry 
products,  would  not  be  required  under 
certain  specified  conditions  to  receive 
treatment  for  the  destruction  of  trichinae 
as  provided  in  S  318.10  of  the  Federal 
meat  Inspection  regulations.  As  with  all- 


meat  products  containing  pork,  the  risk 
of  trichinae  is  eliminated  if  product  is 
thoroughly  cooked.  The  hazard  of 
inadvertent  undercooking  relates 
primarily  to  the  appearance  of  the 
product.  Consumers  know  when  a 
product  is  cooked  because  of  the  change 
in  color  caused  primarily  by  the 
denaturing  of  the  proteins  in  the  tissue. 
Various  ingredients  that  may  be  added 
to  sausages  and  similar  products. 
Ingredients  like  red  wine  or  paprika,  will 
cause  a  "cooked"  appearance  before  the 
product  reaches  the  temperature  at 
which  any  trichinae  will  be  killed.  When 
a  decision  must  be  made  concerning 
whether  a  specific  product  could  appear 
cooked  before  it  is.  it  would  be  referred 
to  the  Agency  Trichina  Committee.  The 
Committee  cooks  a  sample  of  the 
product  under  controlled  conditions  and 
assesses  all  the  characteristics  of  the 
product  including  the  appearance,  the 
ingredients,  the  name  and  the  cooking 
characteristics.  If  the  Committee 
concludes  that  the  product  may  appear 
cooked  when  it  is  not  the  pork 
ingredient  will  have  to  be  treated. 
Currently,  for  all-meat  products,  the 
Committee  conducts  about  two  tests  a 
month.  The  Agency  anticipates  that  the 
need  to  test  new  poultry  products  with 
pork  ingredients  will  increase  the 
number  of  such  tests  to  three  or  four  per 
month. 


Analysis  of  Comments 

The  Agency  received  four  comments 
in  response  to  the  December  1990 
proposal.  Three  comments  supported  the 
proposal,  and  one  opposed  it  One  was 
from  the  National  Turkey  Federation, 
one  from  an  individual,  and  a  sausage 
division  of  a  major  national  food 
company  sent  in  a  written  comment  and 
also  provided  an  oral  comment.  The 
issues  raised  by  the  comments  and  the 
Agency  responses  are  as  follows: 

1.  Two  commenters  were  concerned 
that  the  phrase  "ground  poultry  mixtures 
containing  pork  muscle  tissues"  as 
proposed  in  S  381.147(d)(3)  would 
needlessly  impede  future  product 
development  because,  as  proposed,  it 
appears  to  limit  the  t>'pe  of  poultry  that 
may  be  used. 

The  Agency  agrees  and  has  changed 
the  rule  to  eliminate  the  phrase  "ground 
poultry  mixture".  Instead,  the  phrase 
"poultry  products  containing  pork 
muscle  tissues"  is  used.  The  Agency  has 
determined  that  this  phrase  includes 
ground  poultry  mixtures  and  will 
therefore  serve  the  same  regulatory 
purpose  and  still  permit  future  product 
development 

2.  One  commenter  suggested  that 
several  technical  changes  be  made  for 
clarity  and  to  provide  complete 


consistency  between  the  poultry 
products  inspection  regulations  and  the 
meat  inspection  regulations. 
Specifically,  the  commenter  stated  that 
S  381.147  (d)(1)  and  (d)(3)  of  the 
proposed  regulations  were  contradictory 
in  that  paragraph  (d)(1)  seemed  to 
require  treatment  for  trichinae 
destruction  and  paragraph  (d)(3) 
permitted  exceptions  to  trichinae 
destruction  treatment. 

The  Agency  agrees  with  the 
commenter  and  has  clarified  the  final 
regulation. 

3.  One  commenter  stated  that  any  rule 
in  this  area  should  provide  for  control  of 
all  infectious  pathogens  such  as  Listeria 
monocytogenes  and  Salmonella 
epidemiologically  associated  with  raw 
pork  and  poultry,  if  the  Administrator 
determines  that  a  product  might  be 
eaten  raw  or  without  thorough  cooking. 
The  commenter  stated  that  treatment  for 
trichinae  is  inadequate  to  kill  other 
infectious  bacteria  because  other  such 
bacteria  are  more  resistant  to  hea*:^ 
refrigeration,  or  curing  than  trichinae. 
The  commenter  stated  that  if  all 
pathogens  could  not  be  considered,  then 
the  Agency  should  withdraw  the 
proposal. 

The  Agency  disagrees  that  the 
proposal  should  be  withdrawn  if  all 
infectious  pathogens  are  not  considered 
by  this  rulemaking  proceeding.  The 
Agency  agrees  that  other  pathogens 
mentioned  by  the  commenter  should  be 
considered  when  dealing  with  raw 
product  however,  such  issues  go 
beyond  the  scope  of  this  rulemaking. 

4.  One  commenter  stated  that  even  if 
pork  had  been  certified  trichina  free 
under  the  Enzyme-Linked 
Immunosorbent  Assay  (ELISA)  test  and. 
therefore,  exempt  from  treatment  under 
the  Federal  meat  inspection  regulations, 
the  poultry  products  inspection 
regulations  require  the  product  to  be 
treated 

The  Agency  agrees  that 
inconsistencies  exist  under  the  current 
regulations.  This  rule  corrects  those 
inconsistencies.  However,  it  should  be 
noted  that  ELISA  does  not  provide 
assurance  of  trichina-free  pork  and  only 
has  merit  in  a  program  of  trichina 
eradication.  The  only  acceptable  test  so 
far  to  certify  pork  trichina  free  is  the 
pooled  sample  digestion  technique. 

5.  One  comment  referred  to  the 
preamble  of  the  proposal  citing 
appearance  of  product  as  the  rationale 
for  trichinae  treatment  and  stated  that  a 
processor  could  show  the  product  would 
not  look  fully  cooked  before  it  is.  in  fact 
so  cooked. 

It  is  true  that  appearance  was  given 
as  a  basis  for  the  rule,  but  appearance  is 
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not  the  sole  criterion  for  requiring 
treatment.  Another  concern  is  that  if 
pork  is  used  in  a  meat  mixture,  the 
labeling  may  not  prominently  identify 
the  pork  ingredient.  The  information  that 
consumers  have  about  cooking  poric 
thoroughly  may  not  be  readily  appUed  to 
an  item  labeled  as  a  "meat  loaf,  for 
example.  The  possibility  of 
undercooking  pork  increases  if  it  is 
mixed  in  a  product  not  clearly  labeled 
as  "pork". 

List  of  Subjects  in  9  CFR  Part  381 

Poultry  products  inspection; 
Processing  requirements;  Trichinae 
treatment. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450;  21  U.S.C.  451-470; 
em-«95;  33  U.S.C.  1254;  7  CFR  Z17,  2.55. 

2.  Section  381.147  is  amended  by 
designating  the  first  sentence  of 
paragraph  (d)  as  (d)(1)  and  revising  it, 
designating  and  revising  the  remaining 
contents  of  that  paragraph  as  (d)(2),  and 
adding  a  new  paragraph  (d)(3)  to  read  as 
follows: 

§  381.147    Rettrtctkms  on  the  use  of 
substances  In  poultry  products. 
*        *        •        •        * 

(d)(1)  Careasses,  parts  thereof,  meat 
and  meat  food  products  of  cattle,  sheep, 
swine,  goats,  or  equines  may  be  used  in 
the  processing  of  poultry  products  only 
if  they  were  prepared  in  the  United 
States  only  in  an  official  meat  packing 
establishment,  or  imported,  and  were 
inspected  and  passed,  in  accordance 
with  the  Federal  Meat  Inspection  Act, 
and  the  regulations  under  such  Act 
(subchapter  A  of  this  chapter)  and  are 
so  marked. 

(2)  Pork  from  carcasses  or  carcass 
parts,  used  as  an  ingredient  in  poultry 
products,  that  has  been  found  free  of 
trichinae,  as  described  under  §  318.10 
(a)(2),  (ej  and  (f)  of  the  Federal  meat 
inspection  regulations  (9  CFR  318.10 
(a)(2),  (e)  and  (f)),  is  not  required  to  be 
treated  for  the  destruction  of  trichinae. 

(3)  Poultry  products  containing  pork 
muscle  tissue  which  the  Administrator 
determines  at  the  time  the  labeling  for 
the  product  is  submitted  for  approval  in 
accordance  with  part  381  of  the 
regulations  in  subchapter  C,  or  upon 
subsequent  reevaiuation  of  the  product, 
would  be  prepared  in  such  a  manner 
that  the  product  might  be  eaten  rare  or 
without  thorough  cooking  because  of  the 
appearance  of  the  finished  product  or 
otherwise,  shall  be  effectively  heated, 
refrigerated,  or  cured  to  destroy  any 


possible  live  trichinae,  as  prescribed  in 
§  318.10(c)  of  the  Federal  meat 
inspection  regulations  (g  CFR  31&10(c)). 
at  the  official  establishment  where  sudi 
products  are  prepared.  In  lieu  of  such 
treatment  of  poultry  products  containing 
pork,  the  pork  ingredient  may  be  so 
treated. 


Done  at  Washington,  DC  on:  June  18, 1992. 
Donald  L.  White, 

Acting  Administrator.  Food  Safety  and 
Inspection  Service. 

[FR  Doc.  92-14800  Filed  6-2^-92;  8:46  am) 

BILUNO  COOE  3140-OM-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  704  and  741 

Corporate  Credit  Unions  and 
Requirements  for  Insurance; 
Correction 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule;  correction. 

summary:  In  the  Federal  Register  of 
May  28, 1992,  begirming  on  page  22626,  a 
final  rule  concerning  part  704  (corporate 
credit  unions)  and  S  741.9  (criteria  for 
requirements  for  insurance)  of  the 
NCUA  Regulations  was  published. 
Several  in&dvertent  errors  were  made  in 
the  regulatory  language.  This  document 
makes  the  corrections. 
EFFECTIVE  DATE:  December  1, 1992. 
addresses:  National  Credit  Union 
Administration.  1776  G  Street,  NW.. 
Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Michael  Riley,  Director,  or  Ronald  Alf, 
Corporate  Credit  Union  Specialist,  (202)  ( 
682-9640,  or  Lisa  Henderson,  Staff 
Attorney,  Office  of  General  Counsel 
(202)  682-9630,  at  the  above  address. 

Dated:  lune  11. 1992. 
Becky  Baker, 
Secretary,  NCUA  Board. 

In  final  rule  document  92-12074, 
beginning  on  page  22626.  in  the  issue  of 
Thursday,  May  28. 1992.  the  following 
corrections  are  made: 

1.  On  page  22629.  third  column,  last 
line  of  the  second  full  paragraph,  delete 
the  apostrophe. 

2.  On  page  22630,  third  column, 

S  704.1.  the  existing  text  in  designated  as 
paragraph  (a)  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

9704.1    Scope. 

***** 

(b)  The  NCUAB  has  the  authority  to 
issue  orders  which  vary  from  this  part. 


This  authority  is  provided  under  section 
120(a)  of  the  Federal  Credit  Union  Act. 
12  U.S.C.  1766(a). 

3.  On  page  22631,  second  column. 

S  704.2,  in  the  definition  "Membership 
capital  share  deposit  (MCSD)",  fourth 
line  of  the  concluding  text,  add  the 
words  "MCSD  account"  before  the  word 
"funds". 

4.  On  page  22633,  first  column,  S  704.6, 
revise  paragraph  (b)(2)(vi)(A)  to  read  as 
follows: 

§  704.6    Inveetment 


(b)  •  •  • 

(2)  •  •  * 

(vi)  *  *  • 

(A)  Fixed-rate.  An  investment  in  a 
fixed-rate  CMO/REMIC  must  have  an 
expected  average  life  not  to  exceed  5 
years  given  an  immediate  and  sustained 
increase  of  300  basis  points  in  mortgage 
loan  commitment  rates.  This  average  life 
standard  shall  apply  at  the  time  of 
purchase  and  on  any  subsequent  review 
date  assuming  market  interest  ra^es  and 
prepayment  speeds  at  the  time  that  the 
test  is  applied.  A  corporate  credit  union 
shall  use  the  average  of  the  prepayment 
estimates  of  several  major  securities 
dealers  as  the  prepayment  assumption 
for  the  underlying  mortgages.  In 
computing  the  expected  average  life  of  a 
CMO/REMIC  investment,  it  must  be 
assumed  that  the  anticipated  rate  of 
prepayment  remains  constant  over  the 
remaining  life  of  the  mortgage  collateral. 
This  limitation  does  not  apply  if 
principal  payments  of  the  investment 
are  specifically  matched  to  principal 
payments  of  the  corresponding  liability. 

5.  On  page  22633,  second  column, 

S  704.6(d),  revise  the  first  sentence  to 
read  as  follows: 

i  704.6    Inveetment 

(d)  *  *  *  The  corporate  credit  union 
has  10  business  days  to  divest  itself  of 
any  investment  that  does  not  comply 
with  the  requirements  of  this  section  or 
to  request  permission  fitim  the  NCUAB 
to  hold  the  investment.  *  •  • 

S  704.7   [Corrected] 

6.  On  page  22633,  second  column, 
third  line  fit)m  the  bottom,  add  the 
words  "credit  union" after  the  word 
"corporate" in  the  heading  of 

S  704.7(b)(3). 

7.  On  page  22633,  third  column,  first 
line,  add  the  words  "credit  union"  after 
the  word  "corporate"  in  S  704.7(b)(3}. 
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§704.10    (Correctodi 

8.  On  page  22634.  first  column.  13th 
line  of  S  704.10(b)(2J,  add  the  phrase 
"Office  of  Examination  and  Insurance," 
after  the  comma. 

$704.11    (Corrected] 

9.  On  page  22634.  second  column, 
third  line  in  §  704.11(i),  add  the  word 
"be"  after  "will". 

S  704.12    [Cofr«rtedJ 

10.  On  page  22635.  first  column,  revise 
S  704.12(c)(2)  to  read  as  follows: 

§  704.12    Representation. 
«        »        •         •         • 

(c)  •  •  • 

(2)  No  director,  officer,  agent,  or 
employee  shall  in  any  manner 
participate  in  the  determination  of  any 
matter  material  in  amount  {when 
measured  annually  as  an  aggregate  of 
business  arrangements  with  the 
corporation,  partnership,  or  association) 
affecting  the  pecuniary  interest  of  any 
corporation,  partnership,  or  association 
(other  than  the  corporate  credit  union) 
in  which  he/she  has  a  direct  or  indirect 
interest,  except  if  the  matter  involves 
the  payment  of  dividends  to  the 
membership. 

11.  On  page  22835.  first  column, 
9  7D4.12(c)(5),  second  line  from  the 
bottom,  replace  the  phrase  "Any 
directors,  officers,  agents,  or  employees 
which  participate"  with  "If  any  director, 
officer,  agent,  or  employee  participates". 

12.  On  page  22635,  second  colunm, 
i  704.12(c)(5),  line  nine,  add  ",  that 
matter"  after  the  word  "interest"  and  in 
line  twelve,  add  the  word  "approved" 
after  the  word  "Such". 

Appendix  A    [Corrected] 

13.  On  page  22636.  first  column, 
paragraph  a.  of  Category  3: 50  Percent 
Risk  Weight  of  Appendix  A  is  revised  to 
read  as  follows: 

"a.  Asset-backed  securities  rated  no 
lower  than  AAA  with  remaining 
weighted  average  hves  greater  than  3 
years." 

§741.9    [Corrected] 

14.  On  page  22637,  §  741.9(a)(3),  fifth 
line,  add  the  words  "and  applicable 
state  laws  and  regulations"  after  the 
word  "Regulations". 

15.  On  page  22837.  §  741.9(b)(3),  last 
line,  add  the  words  "and  applicable 
state  laws  and  regulations"  after  the 
word  "Regulations". 

(FR  Doc  92-14781  Filed  6-23-92;  8:45  am) 

BtUJNG  COOC  7SSS-0Mi 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart21 
RIM:  2900-AO  76 

Extension  of  Vocational  Programs  for 
Seriously  Disabled  Veterans; 
Correction 

agency:  Department  of  Veterans 

Affairs. 

action:  Correcting  amendmentr 


1.  The  authority  citation  for  subpart  I 
continues  to  read  as  follows: 

Authority:  Public  Uw  96-543,  38  U.S.C  210 
and  chapter  15,  sectionfl  specifically  cited. 

§21.6005    [Corrected] 

2.  In  5  21.6005  paragraph  (i)  with  tide 
"Other  terms"  is  redesignated  as 
paragraph  (j). 

(FR  Doc.  92-14806  Tiled  6-23-92:  8:45  am) 

BILUNG  CODE  •32(M>1-« 


summary:  The  Department  of  Veterans 
Affairs  published  final  regulations 
amending  its  regulations  governing  two 
programs  which  provide  vocational 
services  to  seriously  disabled  veterans 
receiving  pension  or  individual 
unemployability  benefits  from  VA  on 
April  24. 1990.  The  changes  to  the 
program  providing  vocational  services 
to  veterans  receiving  individual 
unemployability  benefits  required  the 
amendment  of  §  21.6005.  This  change  is 
intended  to  correct  an  error  in  the 
amendment  of  §  21.6005. 
EFFECTIVE  date:  November  18, 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Morris  Triestman,  (202)  233-6498, 
Rehabilitation  Consultant,  Policy  and 
Program  Development,  Vocational 
Rehabilitation  Service,  Veterans 
Benefits  Administration,  t)epartment  cf 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington  DC  20420. 
SUPPLEMENTARY  INFORMATION:  The 
revision  of  §  21.6005  required  the 
redesignation  of  a  number  of 
paragraphs.  Paragraphs  (d).  (e).  (f),  (g) 
and  (h)  were  redesignated  as 
Paragraphs  (e),  (f).  (g).  (h).  and  (i) 
respectively.  The  existing  paragraph  (i) 
should  have  been  redesignated  as 
paragraph  (j).  but  was  not.  The  failure  to 
redesignate  the  existing  paragraph  (i)  as 
paragraph  (j)  is  corrected  by  this 
change. 

(The  Catalog  of  Federal  Domestic  Assistance 
numbers  are  64.109  and  64.116) 

list  of  Sub}ect8  in  38  CFR  PaH  21 

Civil  rights.  Claims.  Education,  Grant 
programs.  Loan  programs,  Reporting 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabihtation. 

Dated:  June  1&  1992. 
PattiViera, 

Chief,  Forms  Correspondence  and  Mail 
Management  Division. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

38  CFR  part  21.  Vocational 
Rehabilitation  is  corrected  as  follows: 


38  CFR  Part  21 
RIN2900-AD63 

Veterans  Education;  Veterans' 
Employment,  Training  and  Counseling 
Amendments  of  1988 

AOENCy:  Department  of  Veterans 

Affairs. 

action:  Correcting  amendment 


summary:  This  document  contains 
corrections  to  the  final  regxilations 
which  were  published  Friday,  December 
1. 1989  (54  FR  49755).  The  regulations 
implemented  provisions  of  the  Veterans' 
Employment.  Training  and  Counseling 
Amendments  of  1988. 

EFFECTIVE  DATE:  May  20. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

June  C.  Schaeffer  (225).  Assistant 
Director  for  Policy  and  Program 
Administration.  Education  Service. 
Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420,  (202)  233-2092. 
SUPPLEMENTARY  MIFORMATION: 

Background 

The  final  regulation  which  is  the 
subject  of  this  correction  was  included 
among  many  amended  regulations 
which  were  needed  to  implement  Public 
Law  100-323. 

Need  for  Correctkxi 

As  published  the  amended  regulations 
included  new  language  for 
§  21.4154(b)(3).  However,  the 
amendatory  language  which  preceded 
the  amendments  to  §  21.4154  did  not 
indicate  that  paragraph  (b)(3)  was  being 
revised.  Consequently,  the  current  Code 
of  Federal  Regulations  contains  the 
language  Tor  (b)(3)  which  was  in  effect 
before  Public  Law  100-323  was  enacted. 
This  has  caused  considerable  confusion 
among  the  users  of  the  regulations.  This 
correction  eliminates  the  confusion  by 
repeating  the  language  that  was 
published  on  December  1. 1989. 
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Li8t  of  Subjects  in  38  CFR  Part  a 

Civil  rights,  Claims,  Education,  Grant 
programs — education,  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Dated:  June  IB,  1992. 

Patti  Viers, 

Chief,  Forms  Correspondence  and  Mail 
Management  Division. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Benefits;  38  U.S.C. 
Chapters  34, 35,  and  36 

Accordingly,  38  CFR  part  21,  subpart 
D  is  corrected  by  making  the  following 
correcting  amendments. 

1.  The  authority  citation  of  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority:  72  Stat.  1114:  38  U.S.C.  501(a). 

2.  In  S  21.4154  paragraph  (b)(3)  is 
correctly  revised  to  read  as  follows: 

§21.4154    Report  Of  activities. 

***** 

(b)  Content  of  the  Report  *  *  * 

(3)  May  include,  at  the  option  of  the 

State  approving  agency,  a  cumulative 

report  of  its  activities  from  the  beginning 

of  the  fiscal  year  to  date; 

*        *        ♦        •        * 

[FR  Doc.  92-14807  Filed  ft-23-92;  8:45  am) 

BILUNG  COOE  S32O-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[OPPTS-00120;  FRL  4056-3] 

Nomenclature  changes 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  On  December  15, 1991  the 
Office  of  Pesticides  and  Toxic 
Substances  was  renamed  the  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS).  and  the  Office  of 
Toxic  Substances  was  renamed  the 
Office  of  Pollution  Prevention  and 
Toxics.  These  changes  were  made 
necessary  by  the  passage  of  the 
Pollution  Prevention  Act  of  1990,  42 
U.S.C.  13101-13109,  which  requires  that 
EPA,  among  other  things,  carry  out  the 
national  policy  of  the  United  States,  to 
prevent  or  reduce  pollution  whenever 
feasible.  The  changes  in  nomenclature 


.  are  necessary  to  reflect  the  Agencies 
new  areas  of  concentration. 
EFFECTIVE  DATE:  These  amendments  are 
effective  retroactively  to  December  15, 
1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Susan  Hazen,  Director,  Environmental 
Assistance  Division,  Office  of  Pollution 
Prevention  and  Toxics,  (TS-799),  401  M 
St.,  SW.,  Washington,  DC,  Rm.  E-543B, 
telephone:  (202)  554-1404.  TDD:  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
general  rulemaking  authority,  5  U.S.C. 
552,  EPA  is  issuing  this  technical 
amendment  to  make  nomenclature 
changes  to  regulations  in  40  CFR  chapter 
L  EPA  is  changing  the  name  of  the 
Office  of  Pesticides  and  Toxic 
Substances  and  the  Office  of  Toxic 
Substances  to  the  Office  of  Prevention. 
Pesticides  and  Toxic  Substances  and  the 
Office  of  Pollution  Prevention  and 
Toxics,  respectively.  The  new  name 
reflects  the  emphasis  that  the  U.S. 
Congress  places  on  "pollution 
prevention"  as  is  reflected  in  section 
6e02{b)  of  the  Pollution  Prevention  Act 
of  1990  (PPA),  42  U.S.C.  13101(b),  which 
states  in  part  that  the  "Congress  hereby 
declares  it  to  be  the  national  policy  of 
the  United  States  that  pollution  should 
be  prevented  or  reduced  at  the  source 
whenever  feasible;...."  The  new  name 
also  reflects  the  fact  that  the  former 
Office  of  Toxic  Substances  in  the  Office 
of  Pesticides  and  Toxic  Substances  will 
have  primary  responsibility  for 
implementing  PPA. 

L  Public  Record 

A  public  record  for  the  action  has 
been  established  under  docket  number 
"OPPTS-00120".  The  public  record  is 
available  for  inspection  from  8  am  to  12 
noon,  and  1  pm  to  4  pm,  Monday 
through  Friday,  excluding  legal  holidays. 
The  public  record  is  located  in  the  OPPT 
Public  Docket  Room,  Room  G004, 
Northeast  Mall.  401  M  St.,  SW., 
Washington.  DC  20460.  The  public 
record  for  this  action  consist  of  a  copy 
of  this  document  and  a  copy  of  Public 
Law  101-508. 

n.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  determine  whether  a  rule  is 
"major"  and  subject  to  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  action  is  not  major  as  that  term 
is  defined  in  section  1(b)  of  Executive 
Order  12291,  and  that  it  will  not  have 
any  impact  on  the  economy. 

This  rule  was  not  submitted  to  the 
Office  of  Management  and  Budget  for 
review 


B.  Regulatory  Flexibility  Act 

EPA  has  determined  that  this  rule  is 
not  subject  to  review  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  this  rule  is 
not  subject  to  OMB  review  under  the 
Paperwork  Reduction  Act. 

Dated:  June  15. 1992. 

Vktof  |.  Kimm, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  based  on  the  general 
rulemaking  authority  in  5  U.S.C.  552, 40 
CFR  chapter  I,  is  amended  as  follows: 

CHAPTER  I— [AMENDED] 

Chapter  I  is  amended  as  follows: 

1.  By  revising  "Office  of  Pesticides 
and  Toxic  Substances",  and  "Office  of 
Toxic  Substances",  to  read  "Office  of 
Prevention,  Pesticides  and  Toxic 
Substances,"  and  "Office  of  Pollution 
Prevention  and  Toxics",  respectively, 
wherever  they  appear  in  40  CFR  chapter 
I. 

2.  By  revising  the  acronyms  "OTS." 
and  "OPTS,"  to  read  "OPPT,"  and 
"OPPTS",  respectively,  wherever  appear 
in  40  CFR  chapter  I. 

3.  By  revising  "Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances,"  to  read  "Assistant 
Administrator  for  Prevention,  Pesticides 
and  Toxio-Substances."wherever  this 
title  appears  in  40  CFR  chapter  I. 

4.  By  revising  "Assistant 
Administrator  for  the  Office  of 
Pesticides  and  Toxic  Substances,"  to 
read  "Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances,"  wherever  this  title  appears 
in  40  CFR  chapter  I. 

5.  By  revising  "Assistant 
Administrator  of  the  Office  of  Pesticides 
and  Toxic  Substances,"  to  read 
"Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances," 
wherever  this  title  appears  in  40  CFR 
chapter  I. 

6.  By  revising  "Assistant 
Administrator  for  Toxic  Substances,"  to 
read  "Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic 
Substances,"  wherever  this  title  appears 
in  40  CFR  chapter  I. 

7.  By  revising  'TSCA  Assistance 
Office,  (TS-799),  Offfice  of  Toxic 
Substances,"  to  read  "Environmental 
Assistance  Division  (TS-799).  Office  of 
Pollution  Prevention  and  Toxics," 
wherever  that  phrase  appears  in  40  CFR 
chapter  I. 
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8.  By  revising  "OPTS  Reading  Room," 
to  read  "OPPT  Reading  Room."  and 
"OTS  Reading  room."  to  read  "OPPT 
Reading  Room."  respectively,  wherever 
these  phrases  appear  in  40  CFR  chapter 
I. 

These  changes  are  effective  on 
December  15, 1991. 
(FR  Doc.  92-14853  Filed  0-23-92;  8:45  am]    • 

BIUJNG  CODE  I56O-50-f 

40  CFR  Part  52 
(CA-12-»-5326;  FRL-4144-61 

Approval  and  Promulgation  of 
lmplenr>entatlon  Plans;  CaHfomla  State 
Implementation  Plan  Revision  for  Kern 
County.  Piacer  County,  San  Diego 
County,  and  San  Joaquin  Valley 
Unified  Air  PoNution  Control  Districts 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rulemaking. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP)  adopted 
by  the  above  named  districts.  The 
California  Air  Resources  Board 
submitted  these  four  revisions  to  EPA  on 
April  5. 1991,  May  31. 1991,  and  January 
28. 1992.  The  revisions  concern  cutback 
asphalt  rules  which  control  the 
emissions  of  volatile  organic  compounds 
(VOCs)  from  cutback  asphalt 
manufacture  and  use.  EPA  has 
evaluated  the  revisions  and  is  approving 
them  under  section  110(k)(3)  as  meeting 
the  requirements  of  Section  110  (a)  and 
Part  D  of  the  Clean  Air  Act,  as  amended 
in  1990  (CAA  or  the  Act). 
DATES:  This  action  will  be  effective 
August  24. 1992  unless  notice  is  received 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed 
to:  Esther  Hill.  Northern  California. 
Nevada,  and  Hawaii  Rulemaking 
Section  (A-5-4).  Air  and  Toxics 
Division.  Environmental  Protection 
Agency.  Region  9.  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section.  1219  "K"  Street. 
Sacramento.  CA  95814. 


Kern  County  Air  Pollution  Control 

District,  2700  "M"  Street,  suite  275. 

Bakersfield.  CA  93301. 
Placer  County  Air  Pollution  Control 

District,  11464  "B"  Avenue.  Auburn, . 

CA  95603. 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego.  CA  92123-1095. 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District.  1745  West  Shaw. 

suite  104.  Fresno.  CA  93711. 
Public  Information  Reference  Unit.  EPA 

Library,  401  "M"  Street.  SW.. 

Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Julie  A.  Rose.  Northern  California. 
Nevada,  and  Hawaii  Rulemaking 
Section  (A-5-4),  Air  and  Toxics 
Division,  Environmental  Protection 
Agency,  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  Telephone:  415- 
744-1184,  FAX:  415-744-1076. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3. 1978.  EPA  promulgated  a 
list  of  ozone  nonattainment  areas  under 
the  provisions  of  the  1977  Clean  Air  Act 
(1977  Act  or  pre-amended  Act),  that 
included  San  Diego  County  Air  Pollution 
Control  District  (APCD)  and  the 
following  eight  APCDs:  Fresno  County 
APCD,  Kern  County  APCD  '.  Kings 
County  APCD.  Madera  County  APCD. 
Merced  County  APCD,  San  Joaquin 
County  APCD.  Stanislaus  County  APCD. 
and  Tulare  County  APCD.  43  FR  8964.  40 
CFR  81.305.  On  September  12. 1979.  EPA 
promulgated  an  additional  list  of  ozone 
nonattainment  areas  under  the 
provisions  of  the  1977  Act  that  included 
the  Placer  County  APCD.  44  FR  53081. 
81.305.  Because  these  areas  were  unable 
to  meet  the  statutory  attainment  date  of 
December  31. 1982.  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31. 1987.* 
40  CFR  52.238.  On  May  26. 1988,  EPA 
notified  the  Governor  of  California  that 
the  above  districts'  portions  of  the 
California  State  Implementation  Plan 
(SIP)  were  inadequate  to  attain  and 
maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990.  the  Clean 


Air  Amendments  of  1990  were  enacted 
(Pub.  L  101-549. 104  Stat.  2399.  codified, 
at  42  U.S.C.  Sections  7401-7671q).  In 
amended  Section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  and 
established  a  deadline  of  May  15. 1991, 
for  states  to  submit  corrections  of  those 
deficiencies. 

On  March  20, 1991,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  was  formed.  The 
SJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  which  includes 
all  of  the  above  eight  counties  except  for 
the  Southeast  Desert  Air  Basin  portion 
of  Kern  County.  Thus,  Kern  County  "Air 
Pollution  Control  District  (KCAPCD)  still 
exists,  but  only  has  authority  over  the 
Southeast  Desert  Air  Basin  portion  of 
Kern  County. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  marginal  or  above  and 
requires  such  areas  to  adopt  and  correct 
RACT  rules  pursuant  to  pre-amendment 
Section  172(b)  as  interpreted  in  pre- 
amendment  guidance.'  The  San  Joaquin 
Valley  Air  Basin  (now  collectively 
kno*vn  as  the  SJVUAPCD)  and  the 
Placer  County  APCD  are  classified  as 
serious  and  the  San  Diego  County  APCD 
is  classified  as  severe;  therefore,  these 
areas  are  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline.*  KCAPCD  was  subject  to 
EPA's  SIP-Call.  but  was  not  subject  to 
the  RACT  fix-up  requirement  and  the 
May  15, 1991  deadline.' 


•  At  that  lime.  Kem  County  included  portions  of 
two  air  basins:  the  San  Joaquin  Valley  Air  Basin 
and  the  Southeast  Desert  Air  Basin.  The  San 
Joaquin  Valley  Air  Basin  portion  of  Kem  County 
was  designated  as  nonattainment.  and  the 
Southeast  Desert  Air  Basin  portion  of  Kem  County 
was  designated  as  unclassified.  See  40  CFR  ifl.30S 
(1991). 

»  This  extension  was  not  requested  for  Kem   ^ 
County.  Thus,  Kem  County's  attainment  dale 
remained  December  31. 1982. 


'  Among  other  things.  Ihe  1977  Act  guidance 
consists  of  those  portions  of  the  proposed  Posll987 
ozone  and  carbon  monoxide  policy  that  concern 
RACT.  52  FR  45044  (November  24. 1987);  "Issues 
Relating  to  VOC  Regulation  Cutpoints.  Deficiencies, 
and  Deviations.  Clarification  to  Appendix  D  of 
November  24. 1987  Federal  Register  Notice"  (Blue 
Book)  (Notice  of  Availability  was  published  in  the 
Federal  Register  on  May  25. 1968):  and  the  existing 
control  technique  guidelines  (CTGs). 

♦  The  San  Joaquin  Valley  Air  Basin.  San  Diego 
County  APCD.  and  Ihe  Placer  County  APCD 
retained  their  designation  and  were  classified  by 
operation  of  law  pursuant  to  Section  107(d)  and 
Section  181(a)  on  November.15. 199a  See  56  FR 
56694  (November  8. 1991). 

»  KCAPCD  was  not  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991  deadline  because 
Ihe  Southeast  Desert  Air  Basin  portion  of  Kern 
County  was  not  a  pre-enaclmeni  nonattainment 
area,  and  thus,  was  not  automatically  designated 
nonattainment  on  the  November  15. 1990.  (See 
section  107(d)).  However,  the  KCAPCD  is  still 
subject  to  Ihe  requirements  of  EPA's  SIP-Call 
because  the  SIP-Call  included  all  of  Kem  County. 
The  substantive  requirements  of  the  SIP-Call  are 
the  same  as  those  of  Ihe  statutory  RACT  fix-up 
requiremenL 


- 
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On  April  5, 1991,  May  30, 1991,  and 
January  28. 1992  the  State  of  California 
submitted  many  revised  RACT  rules  for 
incorporation  into  its  SIP  in  order  to 
comply  with  the  SIP-Call  and  section 
182(a)(2)(A).  This  notice  addresses 
EPA's  direct  final  action  on  the 
following  four  cutback  asphalt  rules: 
Submittal  Date:  April  5, 1991 
Placer  County  APCD— Rule  217. 

Cutback  &  Emulsified  Asphalt  Paving 

Material 
Adoption  Date:  September  25, 1990 
Submittal  Date:  May  30. 1991 
Kern  County  APCD— Rule  410.5. 

Cutback,  Slow  Cure,  &  Emulsified 

Asphalt,  Paving  &  Maintenance 

Operations 
Adaption  Date:  May  6, 1991 

San  Diego  County  APCD— Rule  67.7, 

Cutback  &  Emulsified  Asphalts 
Adoption  Date:  May  21, 1991 
Submittal  Date:  January  28, 1992 
San  Joaquin  Valley  Unified  APCD— Rule 
483.1,  Cutback,  Slow  Cure,  and 
Emulsified  Asphalt  Paving  & 
Maintenance  Operations 
Adoption  Date:  September  19. 1991 

The  above  listed  rules  submitted  on 
April  5, 1991,  May  30, 1991.  and  January 
28, 1992  were  found  to  be  complete 
pursuant  to  EPA's  completeness  criteria 
set  forth  in  40  CFR  part  51.  appendix  V  « 
on  May  21, 1991,  July  10, 1991.  and  April 
3, 1992  respectively.  These  rules  control 
the  emissions  of  VOC  to  the  atmosphere 
from  the  manufacture  and  application  of 
cutback  asphalt  used  for  construction 
and  maintenance  of  parking  lots, 
driveways,  streets,  and  highways. 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  These 
rules  were  originally  adopted  as  part  of 
the  APCDs'  el^orts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  have  been 
revised  to  achieve  further  emissions 
reductions  in  response  to  the  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirements.  The  following  is  EPA's 
evaluation  and  final  action  for  the 
subject  rules: 

EPA  Evaluadon 

In  determining  the  approvabiljity  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  in  title  40  of  the  Code  of  Federal 
Regulations,  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements. 


*  EPA  has  since  smended  the  completeness 
criteria  punuant  (o  section  110(k)(1)(A{  of  the 
amended  Act.  See  56  FR  42216  (August  26, 1901). 


which  forms  the  basis  for  today's 
actions,  appears  in  the  various  EPA 
pohcy  gitidance  documents  listed  in 
footnote  3.  Among  those  provisions  is 
the  requirement  that  a  VOC  rule  must,  at 
a  minimimi,  provide  for  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for  major 
stationary  sources  of  VOC  emissions. 
This  requirement  was  carried  forth  from 
the  1977  Act. 

For  the  purpose  of  assisting  states  and 
locals  in  developing  RACT  rules.  EPA 
prepared  a  series  of  Control  Technique 
Guideline  (CTG)  documents.  The  CTGs 
are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT  for 
specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A). 

The  CTG  applicable  to  the  cutback 
asphalt  rules  being  acted  on  today  is 
entitled.  "Control  of  Volatile  Organic 
Compounds  from  Use  of  Cutback 
Asphalt",  EPA  document  No.  EPA-450/ 
2-77-037,  December  1977.  Further 
interpretations  of  EPA  policy 
requirements  are  also  foimd  in  the  Blue 
Book.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

EPA  has  evaluated  the  submitted 
rules  for  consistency  with  the  CAA.  EPA 
regulations,  and  EPA  policy  and  has 
found  that  the  revisions  address  and 
correct  all  of  the  deficiencies  previously 
identified  by  EPA.  Furthermore,  all  of 
the  rules  will  achieve  greater 
enforceability  through  the  inclusion  of 
test  methods  and  recordkeeping 
requirements. 

A  brief  description  of  each  rule 
change  is  provided  below.  The  following 
rules  have  been  evaluated  against  the 
existing  federally  enforceable  SIP  as 
well  as  current  EPA  policy. 

Kern  County  APCD  Rule  410.5  has 
been  amended  by  adding  definitions 
which  clarify  the  meaning  of  certain 
terms  used  in  the  rule.  Test  methods 
have  been  added  which  aid  in  the 
enforcement  of  the  rule.  Recordkeeping 
requirements  have  also  been  added 
which  require  that  manufacturers  and 
users  of  cutback  asphalt  keep  records  on 
the  amounts  and  types  of  asphalt  used. 
Recordkeeping  requirements  assist  in 
the  enforcement  of  the  rule.  Past 
compliance  dates  have  been  removed 
and  a  previously  uncontrolled  source  is 
now  controlled. 

Placer  County  APCD  Rule  217  has 
been  amended  by  adding  definitions  for 
new  terms  used  in  the  rule  and  deleting 


old  definitions  for  terms  that  are  no 
longer  used  in  the  rule.  Test  methods 
have  been  added.  Past  compliance  dates 
and  one  exemption  have  been  deleted. 
Recordkeeping  requirements  have  also 
been  added  which  require  that 
manufacturers  and  users  of  cutback 
asphalt  keep  records  on  the  amounts 
and  types  produced  and  used.  In 
addition  to  these  recordkeeping 
requirements,  this  rule  states  that  the 
requirements  of  Rule  410,  Recordkeeping 
for  Volatile  Organic  Compound 
Emissions,  must  also  be  met  Rule  410  is 
being  acted  on  in  a  separate  Federal 
Register  notice.  I' 

San  Diego  County  APCD  Rule  67.7  has 
been  revised  by  adding  new  definitions 
to  add  clarity  to  the  rule.  New 
requirements  have  been  added  for  those 
sources  that  ship  the  cutback  asphalt  to 
be  used  in  locations  outside  of  the 
County.  Recordkeeping  requirements  for 
sellers,  users,  and  applicators  of  cutback 
asphalt  have  been  added.  Test  methods 
have  been  added  which  increase  the 
enforceability  of  the  rule. 

San  Joaquin  Valley  Unified  APCD 
Rule  463.1  is  a  new  rule  which 
encompasses  the  requirements  of  the 
previous  eight  separate  rules  in  effect  in 
the  eight  air  pollution  control  districts. 
This  new  rule  is  more  stringent  than  the 
previous  rules  in  that  it  contains 
recordkeeping  requirements  for 
manufacturers  and  users.  Additional 
test  methods  have  been  added  to 
measure  the  VOC  content  of  the  cutback 
asphalt.  New  definitions  have  been 
included  in  the  rule  which  give  it  greater 
clarity. 

EPA  Action  .« 

EPA  has  evaluated  the  submitted 
rules  listed  above  and  has  determined 
that  they  are  consistent  with  the  CAA, 
EPA  regulations,  and  EPA  pohcy. 
Therefore,  EPA  is  approving  the 
submitted  rules  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a)  and  part  D  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabhshing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  that  as  a  noncontroversial 
amendment  action  and  anticipates  no 
adverse  comments.  This  action  will  be 
effective  August  24. 1992,  unless,  within 
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30  days  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  notice 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  August  24. 
1992. 

Regulatory  Process 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
[see  46  FR  8709.) 

This  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  table  3 
SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  table  2  and  table  3 
SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  thelJnited 
States  Court  of  Appeals  for  the^ 
appropriate  circuit  by  August  24, 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Ozone,  Hydrocarbons.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  3. 1992. 
David  P.  Howekamp, 

Acting  Regional  Administrator 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52.  subpart  F.  is 
amended  as  follows: 

PART  52-{  AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  74m-7671q. 

Subpart  F— Caltfomla 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(183)(i)(C), 
{c)(185)(i)(A)(2),  (c)(185)(i)(B)(2),  and 
(c)(187)  to  read  as  follows: 

S  52.220    Identification  of  plan. 
•        •        ♦        •        • 

(c)  •  *  * 
(183)*  *  * 
(i)  *  •  * 

(C)  Placer  County  Air  Pollutjon 
Control  District. 

[1)  Amended  Rule  217,  adopted  on 
September  25, 1990. 

(185)  •  *  * 

(i)  *  *  ' 

(A)  *  •  * 

[2)  Rule  410.5,  adopted  on  May  6, 1991. 

(B)  *  *  * 

[[2)  Rule  67.7,  adopted  on  May  21, 
1991. 


(187)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  January  28, 1992,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District. 

[1]  Rule  463.1,  adopted  on  September 
19, 1991. 
[FR  Doc.  92-14681  Filed  6-23-92;  8:45  am) 
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40  CFR  Part  52 
ICO10-1-5483;  FRL-4126-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado; 
Regulation  No.  1 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  approves  a  revision 
to  the  Colorado  State  Implementation 
Plan  (SIP),  which  was  submitted  by  the 
Governor  of  Colorado  on  November  17. 
1988.  The  revision  was  made  to 
Colorado  Regulation  No.  1  to  exempt  the 
static  firing  of  Pershing  missiles  from 
opacity  limitations.  The  destruction  of 
the  Pershing  missiles  was  required  by 
the  Intermediate-Range  Nuclear  Forces 
(INF)  Treaty  between  the  United  States 
and  the  Soviet  Union.  Revisions  to  the 
Common  Provisions  Regulation. 
Regulations  No.  3.  No.  11.  and  No.  13 
were  also  submitted  on  November  17. 
1988,  These  revisions  are  addressed  in 
other  Federal  Register  rules. 


EPA  originally  published  a  direct  final 
approval  of  this  revision  on  May  11, 

1989.  However,  EPA  received  notice  that 
adverse  comments  would  be  submitted 
pursuant  to  the  rulemaking,  and 
therefore  withdrew  the  direct  final 
action  on  July  11, 1989.  On  October  23, 

1990,  EPA  published  a  notice  of 
proposed  rulemaking  to  approve  the 
revisions  to  Regulation  No.  1.  No 
comments  were  received  pursuant  to  the 
proposed  approval.  EPA  is  therefore 
proceeding  with  its  final  approval  of  the 
revision  of  Colorado  Regulation  No.  1. 
EFFECTIVE  DATE:  This  approval  will  be 
effective  on  July  24, 1992. 
ADDRESSES:  Copies  of  the  State 
submittal  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  the  following 
offices: 

Environmental  Protection  Agency. 
Region  VIII.  Air  Programs  Branch,  999 
18th  Street— Suite  500.  Denver. 
Colorado  80202-2405. 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit, 
Waterside  Mall,  401  M  Street, 
Washington,  DC  20460. 

Colorado  Department  of  Health,  Air 
Pollution  Control  Division,  Ptarmigan 
Place,  North  Cherry  Creek  Drive  & 
Colorado  Blvd.,  Denver,  Colorado 
80209. 

FOR  FURTHER  INFORMATION  CONTACT! 

Vicki  Stamper,  Air  Programs  Branch, 

Environmental  Protection  Agency, 

Region  VIII,  999  18th  Street— Suite  500. 

Denver,  Colorado  80202-2405.  (303)  293- 

1765.  (FTS)  330-1765. 

SUPPI^MENTARY  INFORMATION: 

I.  Background 

On  December  8, 1987,  the  United 
States  and  the  Soviet  Union  signed  the 
INF  Treaty  to  eliminate  intermediate- 
range  and  shorter-range  Pershing  missile 
systems.  The  INF  Treaty  provided  for 
specific  methods,  procedures,  and 
timeframes  for  destroying  the  missiles. 

The  Department  of  the  Army 
completed  an  Environmental 
Assessment  (EA)  in  February,  1988, 
pursuant  to  the  provisions  of  The 
National  Environmental  Policy  Act 
(NEPA),  on  the  potential  environmental 
effects  of  eliminating  the  Pershing 
missiles.  The  EA  was  submitted  to  the 
United  States  Senate  for  review  during 
the  treaty  ratification  process.  The  EA 
discussed  the  destruction  methods  of 
static  firing  and  open  burning  at  four 
potential  sites  in  the  states  of  Texas, 
Colorado,  and  Utah.  The  EA  concluded 
with  a  finding  of  "no  significant  impact," 
but  also  identified  the  need  for  the 
issuance  of  environmental  permits  for 
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the  destruction  of  the  Pershing  missiles. 
The  Army  applied  for  permits  in  each  of 
the  identified  states.  The  Pueblo  Army 
Depot  Activity  was  the  Colorado  site 
evaluated  in  ^e  EA  for  the  elimination 
of  the  Pershing  missiles. 

To  ensure  compliance  with  the 
mandates  of  the  INF  treaty,  and  the 
Federal  and  State  environmental 
regulations,  the  Army  consulted  with  the 
Office  of  the  Governor,  the  Colorado 
Department  of  Health,  and  the  EPA. 
During  meetings  of  April  ft-7, 1988  with 
the  Colorado  Department  of  Health,  the 
Army  was  advised  to  submit  a 
rulemaking  petition  to  exempt  the  static 
firing  of  Pershing  missiles  from  the  State 
opacity  limit  in  Regulation  No.  1.  The 
Army  was  instructed  to  use  the 
following  reasoning  when  submitting 
this  rulemaking  petition:  "Air  emissions 
from  the  static  firing  of  Pershing  rocket 
motors  are  emitted  directly  into  the 
ambient  air  and  therefore  cannot  be 
mitigated." 

In  an  April  15, 1988  letter,  and  before 
the  Colorado  Air  Quality  Control 
Commission  (AQCC)  on  April  21, 1988, 
the  Department  of  the  Army  petitioned 
for  an  amendment  to  Regulation  No.  1. 
Section  II.A..  "Smoke  and  Opacity."  The 
Army  petitioned  for  the  addition  of  a 
new  section  of  Regulation  No.  1.  Section 
II.A.9.,  which  would  exempt  emissions 
from  the  static  firing  of  Pershing  missiles 
at  Pueblo  Army  Depot  Activity  for  a 
period  not  to  exceed  36  months  from  the 
first  day  of  missile  destruction,  unless 
otherwise  mandated  by  amendments  to 
the  INF  treaty  or  the  State  emission 
permit. 

On  May  31, 1988,  a  test  firing  of  a 
Pershing  missile  was  completed.  A  State 
opacity  inspector  determined  the 
opacity  to  be  100%,  obviously  greater 
than  the  20%  opacity  standard  in 
Regulation  No.  1.  Thus,  in  order  for  the 
Pershing  missiles  to  be  destroyed,  an 
exemption  from  Regulation  No.  1  was 
required.  In  addition,  a  permit  was 
required  to  be  issued  under  Colorado 
Regulation  No.  3  prior  to  commencement 
of  the  firing  of  the  Pershing  missiles. 

II.  Public  Hearing  and  Adoption  of 
Exemption 

On  July  21. 1988  and  September  15. 
1988,  the  Colorado  AQCC  held  public 
hearings  on  the  adoption  of  the 
exemption  from  the  opacity  standard  in 
Regulation  No.  1.  Several  parties 
commented  that  the  Department  of  the 
Army  did  not  fully  evaluate  all  of  the 
disposal  options  avaiiiible  for 
destruction  of  the  Pershing  missiles  and, 
subsequently,  did  not  arrive  at  the  least 
environmentally  damaging  method.  The 
Army  replied  that  the  missile 
destruction  methods  were  clearly 


specified  in  the  INF  treaty,  and  that  any 
other  methods  of  destruction  would 
have  to  be  negotiated  with  the  Soviet 
Union.  The  Army  did,  however,  commit 
to  evaluating  alternative  methods  of 
destruction  for  future  reductions  of 
Pershing  missiles. 

Several  parties  were  also  concerned 
with  the  health  effects  associated  with 
the  pollutants  emitted  from  the  static 
firing  of  the  Pershing  missiles.  In  order 
to  protect  against  adverse  health  effects, 
the  Colorado  Air  Pollution  Control 
Division  required  the  Army  to  conduct 
air  monitoring  for  all  potentially 
dangerous  pollutants  and  prohibited  any 
air  pollutant  from  being  emitted  in 
dangerous  quantities.  These 
requirements  were  included  both  in  the 
Regulation  No.  1  exemption  and  in  the 
emission  permit  issued  to  the  Pueblo 
Army  Depot  Activity. 

On  September  15. 1988,  the  Colorado 
AQCC  adopted  the  revision  to 
Regulation  No.  1  to  exempt  the  static 
firing  of  Pershing  missiles  from  the 
opacity  limitations. 

On  November  3, 1988.  the  State  issued 
an  emission  permit  to  the  Pueblo  Army 
Depot  Activity  for  the  static  firing  of  the 
Pershing  missiles.  The  permit  contained 
the  following  requirements:  (1)  the 
emissions  of  any  air  pollutant  regulated 
under  the  Federal  Clean  Air  Act  were 
not  allowed  to  exceed  250  tons  per  year, 
(2)  the  firing  of  the  missiles  was  allowed 
only  under  specific  meteorological 
conditions;  (3)  the  Army  was  to  conduct 
an  air  monitoring  program  consistent 
with  conditions  specified  in  the  permit; 
and  (4)  the  Army  was  required  to 
contact  the  State  if  any  of  the  monitored 
values  exceeded  the  pollutant  threshold 
limits  specified  in  the  permit.  EPA  was 
involved  in  the  review  and  approval  of 
the  permit,  and  concluded  that  the 
conditions  in  the  permit  provided  for 
adequate  protection  against  violations 
of  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  against 
adverse  health  effects. 

lU.  State  Submittal 

On  November  17, 1988,  the  State 
submitted  the  revision  to  Regulation  No. 
1  to  EPA  for  approval  in  the  SIP.  The 
State  adopted  Section  II.A.9.  in 
Regulation  No.  1  in  order  to  exempt  the 
static  firing  of  intermediate-range  and 
shorter-range  Pershing  missiles  from  the 
opacity  standard  contained  in 
Regulation  No.  1,  as  long  as  such  static 
firing  would  not  result  in  emissions  in 
excess  of  250  tons  per  year,  adequate 
monitoring  was  conducted,  and  air 
pollutants  were  not  emitted  in 
dangerous  quantities. 

The  opacity  standard  found  in 
Regulation  No.  1  was  primarily  designed 


to  ensure  that  standard  smokestack-type 
sources  of  air  pollution  are  properly  and 
effectively  controlled.  However,  in  the 
case  of  the  static  firing  of  Pershing 
missiles,  no  pollution  control  equipment 
could  be  applied  to  the  source  of 
emissions.  The  State  was  not  relying  on 
the  application  of  emission  control 
systems  to  ensure  protection  of  the 
NAAQS  and  public  health  and  welfare. 
Instead,  the  State  was  relying  on 
Federally  enforceable  permit  conditions 
to  ensure  that  air  pollutants  were  not 
emitted  in  dangerous  quantities  and  that 
the  NAAQS  were  protected. 

After  review  of  the  SIP  submittal,  EPA 
determined  that  the  State  acted 
appropriately  and  proceeded  with 
approval  of  the  SIP  revision.  Believing 
that  it  was  a  non-controversial 
amendment  and  that  no  adverse 
comments  would  be  submitted,  EPA 
published  its  approval  in  a  direct  final 
rule  on  May  11, 1989  (54  FR  20389). 
However,  prior  to  the  effective  date  of 
the  rulemaking.  EPA  received  notice 
from  four  parties  that  adverse  comments 
would  be  submitted.  EPA  subsequently 
withdrew  the  fmal  rule  on  July  11. 1989 
(54  FR  29310]  and  published  a  proposal 
to  approve  the  regulation  revision  on 
October  23. 1990  (55  FR  42731).  No 
comments  were  received  pursuant  to 
this  proposed  approval.  Therefore,  EPA 
is  proceeding  with  its  final  approval  of 
the  revision  to  Regulation  No.  1. 

Final  Action 

EPA  is  approving  the  revision  to 
Colorado  Regulation  No.  1.  which 
exempts  the  destruction  of  missiles 
under  the  INF  treaty  from  meeting  the 
opacity  standard  of  Regulation  No.  1. 
While  opacity  requirements  are 
generally  appropriate  for  determining 
compliance  for  both  stack  and  fugitive 
emissions,  the  State  is  not,  in  this  case, 
relying  on  the  application  of  emission 
control  systems  for  which  opacity  is  an 
indicator  of  proper  operation.  Instead, 
the  State  is  relying  on  Federally 
enforceable  permit  conditions  to  ensure 
that  air  pollutants  are  not  emitted  in 
dangerous  quantities  and  to  ensure 
protection  against  NAAQS  violations. 
Therefore,  the  opacity  standard  in 
Regulation  No.  1  is  not  necessary  for  the 
enforcement  of  the  permit  issued  to  the 
Pueblo  Army  Depot  Activity  for  the 
static  firing  of  Pershing  missiles. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
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factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1969  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  section  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  24, 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 

307(b)(2).]  .        ^.u- 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State.  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  17. 1992. 
lack  W.  McGraw, 
Acting  Regional  Administrator. 

40  CFR  part  52.  subpart  G  is  amended 
as  follows: 

PART  62-{ AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(58)  to  read  as 
follows: 


§  52.320    Identification  of  pian. 

(c)  *  •  • 

(58)  On  November  17. 1988,  the 
Governor  submitted  an  amendment  to 
Colorado  Regulation  No.  1.  Section 
II.A.9.,  to  exempt  the  destruction  of 
Pershing  missiles  under  the 
Intermediate-Range  Nuclear  Forces 
(INF)  Treaty  from  meeting  the  opacity 
limits. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  1.  Section  I1.A.9., 
adopted  September  15, 1988,  effective 
October  30, 1988. 
(FR  Doc.  92-14682  Filed  6-23-92:  8.45  am] 
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40  CFR  Part  52 

(MO  7-1-5278;  FRL-4145-21 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland  State  Implementation  Plan; 
Definitions  of  True  Vapor  Pressure 
and  Vapor  Pressure 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  nde. 


summary:  EPA  is  approving  a  State 
Implementation  Plan  (Sfr)  revision 
submitted  by  the  State  of  Maryland. 
This  revision  amends  the  Code  of 
Maryland  Regulations,  10.18.01.01.  V-1 
and  X-1.  the  definitions  of  true  vapor 
pressure  and  vapor  pressure  (now 
recodified  as  COMAR  26.11.01.01  Z.  and 
CC).  making  them  enforceable  and 
consistent  with  EPA's  definitions.  This 
action  is  being  taken  in  accordance  with 
section  110  of  the  Clean  Air  Act  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990. 
EFFECTIVE  DATE:  This  action  will 
become  effective  August  24. 1992,  unless 
notice  is  received  within  30  days  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
addresses:  Comments  may  be  mailed 
to  Thomas  J.  Maslany,  Director,  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building, 
Philadelphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air, 
Radiation  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building. 


Philadelphia,  PA  19107;  and  the 
Maryland  Department  of  the 
Environment.  2500  Broening  Highway, 
Baltimore,  Maryland,  21224. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mark  Malenfant,  (215)  597-8239. 
SUPPLEMENTARY  INFORMATION:  On  June 
30, 1987,  Lhe  State  of  Maryland 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  consists  of  amending  two 
definitions  under  COMAR  10.18.01.01 
(now  COMAR  26.11.01.01):  V-1.  (now  Z.) 
'Trust  vapor  pressure"  and  X-1.  (now 
CC.)  "Vapor  pressure."  These 
definitions  were  submitted  as  part  of  a 
larger  submittal  of  SIP  revision  requests. 
On  August  4, 1987  and  on  April  9. 1990. 
Maryland  withdrew  all  other  portions  of 
the  June  30. 1.987  submittal  except  for 
those  pertaining  to  automotive  and  light- 
duty  truck  surface  coating  regulations 
(COMAR  10.18.21.13)  and  the  definitions 
of  true  vapor  pressure  and  vapor       ' 
pressure.  The  automotive  and  light-duty 
truck  surface  coating  regulations 
(COMAR  10.18.21.13)  were  the  subject  of 
another  rulemaking  action  published  on 
April  6. 1990  (55  FR  12823).  Therefore, 
this  notice  will  only  address  the 
approval  of  the  definitions  of  true  vapor 
-    pressure  and  vapor  pressure. 

Summary  of  the  SIP  Revisions 

The  definition  of  true  vapor  pressure 
in  the  Maryland  SIP  is  being  amended  to 
read:  'True  vapor  pressure  (TVP)  means 
the  vapor  pressure  of  a  material  at 
storage  temperature,  where  storage 
temperature  is  the  maximum  monthly 
average  temperature  of  the  material  or 
77  •  F  (25  °  C).  whichever  is  the  highest" 
The  definition  of  vapor  pressure  in  the 
Maryland  SIP  is  being  amended  to  read: 
"Vapor  pressure  means  the  total 
equiUbrium  partial  pressure  or  pressures 
for  any  given  chemical  or  mixture  at  a 
given  temperature."  These  definitions 
are  being  amended  to  clarify  the 
applicability  of  certain  VOC  regulations. 
Certain  VOC  regulations  such  as  those 
pertaining  to  gasoline  marketing  and 
gasoline  or  VOC  storage  are  applicable 
only  to  sources  which  involve 
compounds  widi  vapor  pressures  or  true 
vapor  pressures  above  a  certain  value. 
These  definitions  clearly  establish  the 
threshold  for  such  applicability 
determinations  and  thereby  make  the 
regulations  more  enforceable.  Since 
these  definitions  are  contained  in  this 
notice  and  there  are  no  additional 
technical  issues  associated  with  these 
definitions,  a  technical  support 
dociunent  was  not  prepared. 
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EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  propos^  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  (60  days  from 
today). 

FINAL  action:  EPA  is  approving 
COMAR  26.11.01.01  Z.  and  CC,  the 
definitions  of  true  vapor  pressure  and 
vapor  pressure,  as  part  of  the  Maryland 
SIP.  These  definitions  are  consistent 
with  the  Clean  Air  Act  and  EPA 
guidance. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
state  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  this  action 
conforms  with  those  requirements 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action,  pertaining  to  the  approval 
of  the  definitions  of  true  vapor  pressure 
and  vapor  pressure  for  the  Maryland 
SIP.  has  been  classified  as  a  Table  3 
action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19, 1989  (54 
FR  2214-2225).  EPA  has  submitted  a 
request  for  a  permanent  waiver  for 
Table  2  and  3  SEP  revisions.  The  Office 
of  Management  and  Budget  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  Q^A's  request. 

Under  section  307(b)(1)  of  the  Clean 


Air  Act.  42  U.S.C.  7607(b)(1).  petiUons 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
August  24, 1992.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  to  enforce  its  requirements. 
(See  42  U.S.C.  7607(b)(2).) 

List  of  Subje<i:ts  in  40  CFR  Part  52 

Air  pollutic^n  control.  Hydrocarbons, 
Incorporatiort  by  reference, 
Intergovemirental  relations.  Ozone, 
Reporting  an  i  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  May  22. 1992. 
Edwin  B.  Erick  son. 
Regional  Admi  nistrator.  Region  III. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows. 

PART  52  [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  7401-7671q. 

Subpart  V— Maryland 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

§52.1070    Identification  Of  plan. 

***** 

(c)  *  *  * 

(89)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maryland  Department  of  the 
Environment  on  June  30, 1987. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Maryland 
Department  of  Environment  dated  June 
30. 1987  submitting  a  revision  to  the 
Maryland  State  Implementation  Plan 
pertaining  to  the  definitions  of  true 
vapor  pressure  and  vapor  pressure. 

(B)  Maryland  Register  Volume  13, 
page  2048;  COMAR 
10.18.01.0lDefinition8  V-1.  and  X-1 
(Now  recodified  as  COMAR  26.11.01.01 
Z.  and  CC). 

[FR  Doc.  92-14883  Filed  6-23-92;  8:45  am] 
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40  CFR  Part  52 

[TX  4097;  FRL  4137--e] 

Approval  and  Promulgation  of 
Implementation  Plan  State  of  Texas 
Prevention  of  Significant  Deterioration 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 

summary:  This  Final  Rule  approves  a 
revision  to  the  Texas  State 
Implementation  Plan  (SIP)  that  includes 
amendments  to  the  Texas  Air  Control 
Board  (TACB)  Regulation  VI,  General 
Rules,  a  Supplement,  and  commitment 
letters,  all  related  to  the  Prevention  of 
Significant  Deterioration  (PSD)  program. 
This  approval  enables  the  State  of 
Texas  to  issue  and  enforce  PSD  permits 
directly  in  most  areas  of  the  State 
without  final  issuance  of  those  PSD 
permits  by  the  EPA.  The  proposed 
approval  notice  was  published  in  the 
Federal  Register  on  December  22, 1989. 
The  EPA  has  reviewed  and  considered 
the  public  comments  it  has  received  in 
taking  final  action  to  approve  this  SIP 
revision:  responses  to  significant 
comments  are  presented  in  this  notice. 

The  Texas  PSD  SIP  revision  does  not 
apply  to  sources  located  or  wanting  to 
locate  on  Indian  lands.  Neither  is  it 
applicable  to  new  major  sources  or 
major  modifications  to  existing 
stationary  sources  for  which 
applicability  determinations  would  be 
affected  by  dockside  emissions  from 
vessels.  This  PSD  SIP  revision  has  been 
approved  under  the  statutory 
requirements  of  Sections  110  and  160 
through  169  of  the  Clean  Air  Act  (the 
Act). 

As  a  result  of  today's  final  action,  the 
TACB  will  have  direct  authority  on  the 
effective  date  of  this  rule,  to  issue  and 
enforce  the  PSD  permits  in  most  areas  of 
Texas,  with  the  limitations  described  in 
this  rule.  The  PSD  delegation  agreement 
of  April  23. 1981.  additional  authority 
dated  December  28. 1982,  and  addendum 
dated  August  21, 1988,  shall  remain  in 
effect  for  major  new  sources  and  major 
modifications  to  existing  sources  for 
which  applicability  determinations 
would  be  affected  by  dockside 
emissions  from  vessels.  Under  this 
agreement,  the  TACB  has 
administrative,  technical  review,  and 
public  participation  authority  for  PSD 
permit  applications  associated  with 
dockside  vessel  emissions,  and  the  EPA 
has  final  permit  approval  and 
enforcement  authority  regarding  such 
sources  including  oversight  of  PSD 
applicability  determinations  regarding 
such  sources.  All  of  the  inquiries. 
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requests,  and  PSD  applications  related 
to  emissions  from  docked  vessels  should 
be  directed  initially  to  the  TACB  at  the 
address  given  in  this  notice.  Further 
rationale  for  this  final  approval  action  is 
contained  in  the  notice  of  proposed 
ralemaking  and  this  final  action,  and  is 
further  explained  in  detail  in  the 
Technical  Support  Document. 
EFFECTIVE  DATE:  This  action  become 
effective  on  July  24. 1992. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  EPA's  Technical  Support 
Document  along  with  other  relevant 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations.  Interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  With  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 
Chief.  Planning  Section  (6T-AP).  Air 
Programs  Branch,  Air.  Pesticides,  and 
Toxics  Division,  Environmental 
Protection  Agency,  Region  6. 1445 
Ross  Avenue.  Dallas.  Texas  75202. 
Telephone:  (214)  655-7214,  or. 
Texas  Air  Control  Board,  Planning  and 
Development  12124  Park  35  Circle. 
Austin,  Texas  78753.  Telephone;  (512) 
908-1000. 

In  addition,  all  requests,  reports, 
applications,  and  any  other 
communications  relating  to  PSD  permits 
for  the  affected  facilities  in  Texas,  in 
areas  outside  of  Indian  lands,  should  he 
ser.t  directly  to  the  Texas  Air  Control 
Beard,  12124  Park  35  Circle,  Austin. 
Texas  78753.  Sources  located  on 
Federally-designated  Indian  lands  in  the 
State  of  Texas  should  submit  the 
information  specified  above  to  the  Chiet 
Region  6  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas.  Texas  75202-2733. 
FOR  FliRTHER  INFORMATION  CONTACT: 
N4r.  I.  Behnam,  P.  E.;  Air  Programs 
Branch.  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  telephone  (214) 
655-7214. 
S  JPPLESSENTARV  INFORMATION: 

Background 

On  November  10, 1980,  the  State  of 
Texas  requested  delegation  of  the 
technical  and  administrative  review  and 
public  participation  portions  of  the 
Federal  PSD  program.  Pursuant  to  40 
CFR  52.21(u),  the  PSD  partial  delegation 
of  authority  was  granted  on  April  23, 
1981,  subject  to  certain  conditions.  On 
December  28, 1982.  additional  authority 
was  granted  to  the  State  to  conduct 
compliance  inspections  and  to  review 
compliance  test  reports  for  PSD  sources. 
See  48  FR  6023  (February  9, 1983).  Texas 


has  also  been  delegated  partial 
authority  for  the  Visibility  Protection 
New  Source  Review  (NSR)  program 
under  the  Federal  PSD  program  within 
40  CFR  52.21(p),  which  was  revised  to 
incorporate  the  visibility  protection  SNR 
requirements  of  40  CFR  51.307  on  July 
12, 1985.  See  51  FR  40072  (November  4. 
1986). 

On  December  11. 1985,  October  26. 
1987,  February  18, 1988,  and  September 
29, 1988.  the  Governor  of  Texas 
submitted  PSD  SIP  revisions  to  EPA  for 
approval.  The  October  26, 1987, 
submittal  also  included  revisions  to 
meet  the  requirements  of  the  stack 
height  regulation  under  the  Act  (40  CFR 
51.100).  The  TACB  stack  height 
regulation.  Regulation  VL  Section 
116.3(a)(14).  has  been  reviewed  and 
approved  by  the  EPA  and  published 
under  a  separate  action.  See  53  FR  47189 
(November  22, 1988). 

The  State's  Regulation  VI  requires 
review  and  control  of  air  pollution  from 
new  facility  construction  and 
modification  and  allows  the  TACB  to 
issue  permits  for  stationary  sources 
subject  to  this  regulation.  Section 
116.3(a)(13)  of  the  TACB  Regulation  VI 
incorporates  by  reference  the  Federal 
PSD  regulations  (40  CFR  52.il)  as  they 
existed  on  August  1. 1987.  which  include 
revisions  associated  with  the  July  1, 
1987.  promulgation  of  revised  National 
Ambient  Air  Quality  Standards  for 
particulate  matter  (52  FR  24872)  and  the 
visibility  NSR  requirements  noted 
above.  The  State  explicitly  excluded 
several  sections  of  the  Federal  PSD 
regulation  not  necessary  for  approval  of 
the  Texas  program.  The  reasons  for 
these  exclusions  were  discussed  in  the 
proposed  approval  notice  of  December 
22. 1989  (54  FR  52823).  Other 
requirements  necessary  for  an 
approvable  PSD  SIP  revision,  such  as 
enforcement  by  Texas  of  EPA-issued 
PSD  permits,  were  adopted  by  the  TACB 
in  its  General  Rules.  Also,  the  public 
participation  requirements  of  the 
Federal  PSD  regidations  are  met  by  the 
existing  SIP-approved  section  116.10  of 
Regulation  VI  and  the  PSD  Supplement 
as  adopted  by  the  TACB  on  July  17, 
1987. 

In  developing  its  PSD  SIP,  the  TACB 
conducted  a  complete  public 
participation  program  pursuant  to  40 
CFR  51.102.  and  the  final  revisions  were 
adopted  by  the  Board  on  July  28. 1985, 
July  17. 1987.  December  18. 1987,  and 
July  15, 1988.  In  today's  final  action.  It 
should  be  noted  that  EPA  is  not  taking 
action  on  the  following  amendments:  (1) 
Amendments  to  Sections  116.1. 116.2. 
and  116.10  of  Regulation  VI  as  adopted 
on  July  26. 1985  by  the  TACB  and 
submitted  by  the  Governor  on  December 


11. 1985:  (2)  amendments  to  section 
il6.10  of  Regxdation  VI  as  adopted  on 
July  17. 1987  by  the  TACB  and  submitted 
by  the  Governor  on  October  26. 1987;  (3) 
amendments  to  sections  116.5  and  116.10 
as  adopted  by  the  TACB  on  December    . 

18. 1987  and  submitted  by  the  Governor 
on  February  18. 1988;  and  (4) 
amendments  to  Sections  116.1  and 
116.10  as  adopted  by  the  TACB  on  July 

15. 1988  and  submitted  by  the  Governor 
on  September  29. 198a  EPA  will  be 
taking  separate  action  on  the  above 
amendments  and  other  pending  SIP 
revision^  to  Regulation  VI  at  a  later 
date. 

The  EPA  has  reviewed  and  evaluated 
the  PSD  SIP  submittals  based  on  the 

criteria  specified  in  the  Federal 

regulations  at  40  CFR  52.21.  40  CFR 
51.166,  and  the  Act.  The  EPA's  review 
also  included  other  relevant  SIP- 
approved  TACB  regulations  and  the' 
Texas  Clean  Air  Act.  A  discussion  of 
this  evaluation,  as  of  that  date,  is 
included  in  EPA's  proposed  approval 
noUce  of  December  22, 1989  (54  FR 
52823).  This  evaluation  has  continued 
through  the  public  notice  and  comment 
process. 


Public  Comments 

The  EPA  received  comments  from  the 
Texas  Utility  Service.  Texas  Chemical 
Council.  American  Paper  Institute, 
National  Forest  Products  Association, 
MacMillan  Bloedel.  Inc..  Champion 
International  Corporation.  Utility  Air 
Regulatory  Group,  International  Paper 
and  the  law  firm  of  Brown.  Maroney  and 
Oaks  Hartline,  on  behalf  of  a  variety  of 
Texas  industrial  and  manufacturing 
companies.  All  of  the  commenters 
supported  EPA's  final  approval  of  the 
Texas  PSD  SIP.  The  commenters 
objected,  however,  to  certain  language 
in  the  preamble  of  the  proposed  notice. 
A  summary  of  the  significant  public 
comments  and  EPA's  response  is 
narrated  below. 

Comment  1:  The  commenters 
expressed  concern  with  the  preamble 
language  in  the  proposal  notice, 
suggesting  that  final  approval  would 
require  that  the  State  follow  EPA's 
current  and  future  interpretations  of  the 
Act's  PSD  provisions  and  EPA 
regulations  as  well  as  EPA's  operating 
policies  and  guidance.  The  commenter 
contended  that  such  a  condition  would 
be  unlawful  unnecessary,  unreasonable, 
legally  untenable,  and  would  improperly 
limit  die  State's  flexibility.  These 
commenters  argued  that  the  State  has 
primary  responsibility  for 
implementation  once  the  SIP  is 
approved  and  thus  the  State  should  be 
making  decisions,  not  EPA.  Also,  If  EPA 
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wants  to  condition  the  PSD  SIP  approval 
on  commitments  to  comply  with  any 
interpretations,  policies,  and  guidance 
issued  by  EPA.  EPA  must  reduce  those 
interpretations,  policies  and  guidance  to 
rules,  thereby  giving  the  public 
opportunity  to  review  and  comment 
before  EPA's  final  decision.  If  TACB 
fails  to  adopt  any  of  these,  once  reduced 
to  a  rule,  EPA  can  issue  a  SIP  call 
pursuant  to  section  110(a)(2)(H). 

Response  1:  The  EPA  did  not  intend  to 
suggest  that  Texas  is  required  to  follow 
EPA's  interpretations  and  guidance 
issued  under  the  Act  in  the  sense  that 
those  pronouncements  have 
independent  status  as  enforceable 
provisions  of  the  Texas  PSD  SIP,  such 
that  mere  failure  to  follow  such 
pronouncements,  standing  alone,  would 
constitute  a  violation  of  the  Act.  As 
clarified  herein.  EPA's  intent  is  merely 
to  place  the  State  and  the  public  on 
notice  of  EPA's  longstanding  views  that 
the  Agency  must  continue  to  oversee  the 
State's  implementation  of  the  PSD  SIP. 
The  language  in  question  is  neither  a 
part  nor  a  condition  of  EPA's  approval 
of  the  Texas  PSD  SIP,  and  it  has  no 
binding  effect.  Rather  than  creating  new 
rights  or  obUgations,  it  advises  the 
public  of  EPA's  role  in  overseeing  the 
obligations  that  already  exist  by 
operation  of  the  applicable  statutory 
and  regulatory  provisions. 

The  issuance  of  PSD  permits  and 
other  actions  by  the  State  in  the 
administration  of  the  PSD  program  must 
conform  to  the  requirements  of  the  Act. 
apphcable  EPA  regulations,  and  the  SIP. 
See  sections  167  and  113,  42  U.S.C.  7477 
and  7413  (EPA's  enforcement  authority 
in  overseeing  State  implementation).  In 
making  judgments  as  to  what  constitutes 
compliance  with  the  Act  and  regulations 
issued  thereunder,  EPA  looks  to  (among 
other  sources)  its  pohcy  statements  and 
interpretive  rulings  in  effect  at  the  time 
of  EPA's  action  regarding  those 
statutory  and  regulatory  requirements. 
EPA's  approval  of  a  state  PSD  program 
or  some  portion  of  it  does  not  divest  the 
Agency  of  its  duty  to  continue  a 
vigorous  oversight  and  enforcement  role 
under  sections  167  and  113.  For 
example,  section  167  provides  that  EPA 
shall  take  whatever  enforcement  action 
may  be  necessary  to  prevent 
construction  of  a  major  stationary 
source  that  does  not  conform  to  the 
requirements  of  the  PSD  program.  Thus, 
the  purpose  of  the  preamble  language  in 
the  proposal  notice  was  to  advise  Texas 
and  the  public  of  EPA's  view  that 
approval  of  a  state's  PSD  program  does 
not  bar  EPA  from  deciding  whether  the 
state's  action  in  implementing  its  SIP 
conforms  to  the  Act's  PSD  requirements. 


Following  SIP  approval,  then.  EPA 
remains  as  the  congressionally 
designated  agency  with  primary 
responsibility  to  reasonably  interpret 
the  applicable  Federal  law  under  the 
Act,  and  to  base  its  enforcement  actions 
on  those  interpretations.  If  EPA 
determines  that  a  state-issued  permit 
does  not  conform  to  the  Act's  PSD 
requirements,  EPA  will  decide  whether 
to  sue  the  state  and/or  the  source  for 
declaratory  and  injunctive  relief.  See, 
e.g.,  section  113(a)(5);  55  FR  23547 
(notice  of  clarification  regarding 
approval  of  Kentucky  PSD  SIP). 

EPA  acknowledges  that  states  have 
the  primary  role  in  administering  and 
enforcing  the  various  components  of  the 
PSD  program.  States  have  been  largely 
successful  in  this  effort,  and  EPA's 
involvement  in  interpretative  and 
enforcement  issues  is  limited  to  only  a 
small  number  of  cases.  Consequently, 
EPA's  continuing  oversight  role  under 
the  Act  leaves  Texas  and  other  states 
with  considerable  discretion  to 
implement  the  PSD  program  as  they  see 
fit. 

As  noted  in  the  proposed  approval  of 
Texas'  program,  EPA  may  not 
fundamentally  change  the  requirements 
set  forth  in  its  own  regulations  or 
approved  SIPs  in  the  guise  of  new 
interpretations  or  policy  statements.  The 
creation  of  new  rights  or  obligations  can 
only  be  effected  through  enactment  of 
legislation  or  promulgation  of 
regulations  or  approval  of  SIP  revisions, 
which  usually  must  be  preceded  by 
revisions  to  the  regulations  in  40  CFR 
parts  51  and  52,  in  accordance  with 
applicable  rulemaking  procedures. 
Second,  EPA's  interpretations  often  are 
intended  in  whole  or  in  part  to  guide 
only  EPA  regional  offices,  and  in  such 
instances  they  have  no  implications 
whatsoever  for  a  state's  administration 
of  its  program.  PSD-SIP  approved  states 
remain  free  to  follow  their  own  course, 
provided  that  state  action  is  consistent 
with  the  letter  and  spirit  of  the  SIP, 
when  read  in  conjunction  with  the 
applicable  statutory  and  regulatory 
provisions. 

Comment  2:  Another  major  concern 
was  whether  EPA  may  use  section  167 
of  the  Act  to  challenge  State-issued  PSD 
permits.  The  commenters  contended 
that  EPA  already  has  authority  under 
the  Act  to  review  permit  applications, 
file  written  comments,  present  oral 
testimony,  challenge  the  State's  decision 
in  the  State  court,  take  enforcement 
powers  in  the  State  under  section 
113(a)(2),  or  issue  a  SIP  revision  call 
under  section  110(a)(2)(H)  of  the  Act. 
The  commenters  stated  that  the  EPA 
does  not  have  the  authority  under 


sections  167  and  113  of  the  Act  to  sue  a 
permittee  for  violating  the  Act. 

Response  2:  The  EPA  intends  to 
continue  its  close  working  relationship 
with  the  State  and,  through  informal 
consultation  and  formal  comments  on 
draft  permits,  to  resolve  any  issues 
regarding  the  adequacy  of  PSD  permits. 
However,  as  discussed  above,  approval 
of  the  Texas  PSD  program  does  not 
divest  EPA  of  its  enforcement  authority. 
If  a  final  permit  is  issued  that  in  EPA's 
view  still  does  not  reflect  consideration 
of  the  relevant  factors,  EPA  may  view 
the  permit  as  inadequate  and  may 
consider  enforcement  action  under 
sections  113  and  167  against  the  State 
and/or  company  to  address  the  permit 
deficiency.  However,  in  defending 
against  such  an  enforcement  action,  a 
party  is  free  to  assert  that  EPA  has  not 
reasonably  interpreted  the  underlying 
statutory  and  regulatory  provisions. 

Comment  3:  Another  allegation  is  that 
EPA  has  improperly  included  certain 
provisions  in  the  Texas  PSD  SIP 
mandating  implementation  of  the  'Top- 
Down"  methodology  for  determining 
BACT  for  PSD  permits.  The  commenters 
contend  that  the  'Top-Down"  approach 
is  inconsistent  with  the  requirements  of 
the  Act  and  that  EPA  can  not  legally 
require  that  Texas  follow  this  approach. 
Most  commenters  also  stated  that  EPA 
has  exceeded  its  statutory  authority  in 
implementing  the  'Top-Down"  BACT 
approach,  and  they  believed  that  this 
policy  and  guidance  should  be  subject  to 
appropriate  rulemaking,  public  review 
and  comment. 

Response  3:  It  is  not  necessary  to 
resolve  the  legal  issues  relating  to  the 
top-down  approach  to  BACT.  As 
discussed  below  in  response  to 
Comment  4.  EPA  agrees  that  the  TACB 
letter  of  September  5, 1989,  does  not 
mandate  the  State  follow  a  top-down 
approach  to  BACT.  In  addition,  the 
commenters  procedural  concerns  are 
being  addressed.  In  1989.  industry 
groups  petitioned  EPA  to  conduct 
rulemaking  to  rescind  the  top-down 
policy  and  initiate  a  rulemaking  on 
BACT  determinations  based  on  similar 
concerns.  The  EPA  denied  this  request, 
explaining  that  the  top-down  approach 
was  not  at  variance  with,  nor  a  revision 
of,  the  PSD  regulations,  and  that  no 
rulemaking  was  required.  Litigation  was 
conunenced,  resulting  in  a  judicial 
setdement  agreement.  See  56  FR  34202 
(announcing  proposed  settlement).  In  so 
doing,  EPA  has  agreed  to  issue  a 
proposed  rule  to  revise  or  clarify  the 
regulations  defining  BACT,  see  40  CFR 
51.166(i)  and  52.21(i).  and  to  clarify  EPA 
policy  regarding  BACT  determinations. 
EPA  has  decided  as  a  matter  of  policy  to 
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conduct  this  rulemaking  in  order  to 
facilitate  greater  public  participation 
concerning  the  issue.  The  proposed  rule 
is  currently  being  developed. 

Comment  4:  One  commenter  noted 
that  the  TACB's  letter,  dated  September 
5. 1989.  can  not  reasonably  be 
interpreted  as  a  legal  requirement  that 
the  State  follow  the  EPA's  present  and 
future  new  source  review 
interpretations,  policies  and  guidance, 
including  the  BACT  Top-Down" 
approach,  because  it  only  commits 
Texas  to  implement  properly- 
established  EPA  requirements  and 
legally-binding  EPA  decisions.  The 
commenter  said  that  the  Clean  Air  Act 
specifically  requires  that,  if  at  all.  any 
such  change  in  EPA  policy  for  BACT 
determinations  be  accomplished  through 
notice  and  comment  rulemaking,  and 
that  the  EPA  first  prepare  an  economic 
impact  assessment. 

Response  4:  In  certain  circumstances. 
EPA's  approval  of  a  SIP  revision  through 
notice-and-comment  rulemaking 
procedures  can  serve  to  adopt  specific 
interpretations  or  decisions  of  the 
Agency.  For  example,  a  state  may 
commit  in  writing  to  follow  particular 
EPA  interpretations  or  decisions  in 
administering  the  PSD  program.  As  part 
of  the  SIP  revision  process.  EPA  may 
incorporate  that  State's  commitment 
into  the  SIP  by  reference.  This  process 
has  been  followed  in  today's  action.  Of 
course.  EPA  agrees  with  the  commenter 
that  the  Agency  must  act  reasonably  in 
construing  the  terms  of  a  commitment 
letter,  so  as  to  avoid  approving  it  in  a 
manner  that  would  contravene  the 
state's  intent  in  issuing  the  letter  in  the 
first  place.  Moreover,  the  State 
commitment  must  be  consistent  with  the 
plain  language  of  the  applicable 
statutory  or  regulatory  provisions  at 
issue.  Similarly,  EPA  cannot  unilaterally 
change  the  clear  meaning  of  any 
approved  SIP  provision  by  later 
guidance  or  policy.  Rather,  as  stated  in 
the  proposed  approval  notice,  such 
fundamental  change  must  be 
accomplished  through  the  SIP  revision 
process. 

Consistent  with  the  terms  of  the 
TACB  letter  dated  September  5. 1989. 
EPA  views  that  letter  as  a  commitment 
on  the  part  of  the  TACB  to  "implement 
EPA  program  requirements  *  *  *  as 
effectively  as  possible."  and  as  a 
commitment  "to  the  implementation  of 
the  EPA  decisions  regarding  PSD 
program  requirements."  EPA  agrees, 
however,  that  the  TACB  letter  need  not 
be  interpreted  as  a  specific  commitment 
by  the  State  to  follow  a  'Top-Down " 
approach  to  BACT  determinations. 

Comment  5:  Two  commenters 
indicated  that  if  EPA  plans  to  revise  40 


CFR  52.2303  for  anything  other  than 
approval  of  the  Texas  PSD  SIP  program, 
then  EPA  should  have  provided  the 
public  with  that  additional  language  in 
the  proposal. 

Response  5:  The  EPA's  revision  today 
of  52  CFR  52.2303  makes  only  the 
pertinent  State's  submittals  part  of  the 
SIP.  Nothing  outside  of  those  State 
submittals  is  made  part  of  the  Texas 
PSD  SIP. 

Comment  6:  Two  commenters  stated 
that  the  proposed  approval  notice  did 
not  indicate  a  transition  policy  for 
pending  permits. 

Response  6:  The  EPA  Region  6  Office 
will  transfer,  on  the  effective  date  of  this 
final  action,  all  of  the  pending  PSD 
permit  applications  to  the  State  of  Texas 
for  review  and  issuance  of  final  PSD 
permits.  The  EPA  has  no  authority  to 
issue  PSD  permits  in  the  State  of  Texas 
upon  the  effective  date  of  this 
rulemaking  unless  Indian  lands  or 
docked  vessel  emissions  are  involved. 
All  of  the  PSD  permits  (other  than  those 
for  Indian  lands  and  for  sources  with 
docked  vessel  emissions)  that  will  be 
issued  on  or  after  the  effective  date  of 
this  final  action  must  be  issued  by  the 
TACB.  not  EPA. 

Final  Action 

EPA  is  today  taking  final  action  to 
approve  the  following  as  part  of  the 
Texas  PSD  SIP:  (1)  TACB  Regulation  VI. 
S  118.3(a)(13)  as  adopted  by  the  TACB 
on  July  26. 1985  and  as  revised  by  the 
TACB  on  July  17. 1987  and  July  15, 1988 
and  submitted  bv  the  Governor  on 
December  11. 1985.  October  26. 1987. 
and  September  29. 1988.  respectively;  (2) 
the  PSD  Supplement  as  adopted  by  the 
TACB  on  July  17. 1987  and  submitted  by 
the  Governor  on  October  26. 1987;  (3) 
TACB  General  Rule.  Section  101.20(3)  as 
adopted  by  the  TACB  on  July  26. 1985 
and  submitted  by  the  Governor  on 
December  11. 1985;  and  (4)  the  TACB 
commitment  letters  submitted  by  the 
Executive  Director  on  September  5. 1989 
and  April  17. 1992.  In  addition,  the 
existing  SIP-approved  Regulation  VI  and 
the  Texas  Clean  Air  Act  are  part  of  the 
Texas  PSD  SIP  that  is  being  approved 
today  in  this  final  rule. 

This  final  approval  is  based  on  review 
and  evaluation  of  the  Governor's 
submissions  of  December  11. 1985. 
October  26, 1987.  February  18. 1988,  and 
September  29. 1988,  the  existing  SIP- 
approved  TACB  regulations  and  Texas 
Clean  Air  Act,  the  TACB's  September  5. 
1989  letter,  and  the  July  17. 1987  Texas 
PSD  SIP  Supplement.  Thus,  as  of  the 
effective  date  of  this  rule,  the  public  and 
PSD  applicants  should  be  aware  that  the 
TACB  will  have  direct  authority,  except 
as  limited  below,  to  issue  and  enforce 


the  PSD  permits  in  most  areas  of  Texas. 
All  PSD  requests,  reports,  applications, 
and  such  other  communications  for 
affected  facilities  in  Texas,  in  areas 
outside  of  Indian  lands,  should  be  sent 
directly  to  the  Texas  Air  Control  Board, 
12124  Park  35  Circle.  Austin.  Texas 
78753.  Sources  located  on  the  Federally 
designated  Indian  lands  in  the  State  of 
Texas  should  submit  the  information 
specified  above  to  the  Chief.  Region  6 
Air  Programs  Branch.  U.S. 
Environmental  Protection  Agency.  1445 
Ross  Avenue.  Dallas.  Texas  75202.  The 
PSD  delegation  agreement  of  April  23. 
1981.  additional  authority  dated 
December  28. 1982.  and  addendum  dated 
August  21. 1988.  shall  remain  in  effect 
for  major  new  sources  and  major 
modifications  to  existing  sources  for 
which  applicability  determinations 
would  be  affected  by  dockside 
emissions  from  vessels.  Under  this 
,  agreement,  the  TACB  has 
administrative,  technical  review,  and 
public  participation  authority  for  the 
PSD  permit  applications  associated  with 
dockside  vessel  emissions,  while  EPA 
retains  final  permit  approval  and 
enforcement  authority  regarding  such 
sources,  as  well  as  oversight  of  the 
State's  final  authority  to  determine  PSD 
applicability.  All  of  the  inquiries, 
requests,  and  PSD  applications  (except 
the  permit  final  approval  and 
enforcement  issues)  related  to  emissions 
from  docked  vessels  should  be  directed 
to  the  Texas  Air  Control  Board  at  the 
address  above. 

Also,  Texas'  incorporation  by 
reference  of  40  CFR  52.21  includes 
i  52.21(p).  part  of  which  constitutes  the 
Federal  visibility  NSR  rules  for  major 
new  sources  and  major  modifications  in 
attainment  areas.  Accordingly,  EPA  is 
also  approving  this  SIP  revision  as 
meeting  the  requirements  of  40  CFR 
51.307  with  respect  to  visibility  NSR  in 
attainment  areas. 

Today's  final  approval  allows  the 
TACB  to  issue  PSD  permits  for  a 
subclass  of  municipal  incinerators 
(municipal  waste  combusters).  Section 
305  of  the  1990  Clean  Air  Act 
Amendments,  Public  Law  101-549. 
amended  section  169(1)  of  the  Act  by 
expanding  the  list  of  major  emitting 
facilities  that  are  subject  to  PSD 
requirements  if  they  emit  or  have  the 
potential  to  emit  one  hundred  tons  per 
year  or  more  of  any  regulated  pollutant 
This  list  now  includes  municipal 
incinerators  capable  of  charging  more 
than  fifty  tons  of  refuse  per  day.  Under 
prior  law.  only  municipal  incinerators 
capable  of  charging  more  than  two 
hundred  and  fifty  tons  of  refuse  per  day 
were  subject  to  the  100  tons-per-year 
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major  source  threshold  for  PSD 
-  applicability.  EPA  interprets  this 
statutory  change  as  being  immediately 
effective. 

In  contrast  to  the  treatment  of 
lowered  new  source  review  applicability 
thresholds  in  certain  other  provisions  of 
the  1990  Amendments,  Congress  did  not 
grant  states  a  period  of  time  to  develop 
SIP  revisions  to  implement  this  change 
before  making  it  effective.  Compare,  for 
example,  new  CAA  sections  182(c). 
lowering  major  source  thresholds  for 
major  sources  in  serious  ozone 
nonattainment  areas  to  fifty  tons  per 
year,  and  new  section  182{a)(2)(C)(i), 
granting  states  two  years  from 
enactmen*  to  submit  revised  SIPs 
reflecting  changes  in  new  source  review 
permitting  requirements  for 
nonattainment  areas  before  the  lowered 
thresholds  become  effective  even  absent 
a  state  submission,  with  section 
165(a)(1),  which  flatly  states  that  no 
"major  emitting  facility"  may  be 
constructed  in  a  PSD  area  without  a  PSD 
permit. 

The  statutory  change  regarding  the 
applicability  threshold  for  municipal 
incinerators  is  simple  and 
straightforward.  It  does  not  require  any 
corresponding  procedural  or  substantive 
change  to  the  PSD  permitting  process  in 
Texas  or  any  other  state.  Accordingly. 
EPA  believes  it  would  be  unnecessary 
and  unreasonable  to  prohibit 
construction  of  the  subclass  of  facilities 
in  question  pending  a  change  in  the 
threshold  tonnage  levels  of  applicable 
PSD  regulations.  However,  because 
Texas's  SIP  consists  largely  of  the 
incorporation  by  reference  of  the 
Federal  PSD  regulations  at  40  CFR  52^1 
as  it  existed  on  September  29. 1988,  and 
since  the  definition  of  "major  emitting 
facility"  in  those  regulations  at  that  time 
expressly  did  not  include  municipal 
incinerators  charging  fifty  tons  of  refuse 
per  day,  the  TACB  by  its  letter  of  April 
17. 1992  committed  that  TACB  will 
review  the  municipal  incinerators  in 
accordance  with  the  1990  CAAA  and 
will  use  the  fifty-ton  threshold  for  PSD 
applicabihty.  This  interpretation  of  the 
purpose  and  effect  of  the  Texas  plan  is  a 
part  of  today's  SIP  approval  action.  In 
contrast,  EPA  believes  that  in  those 
states  where  it  directly  or  by  delegation 
implements  the  PSD  program  under 
§  52.21.  it  has  authority  to  interpret  its 
regulations  in  light  of  the  statutory 
change  to  section  169(1)  enabling  the 
issuance  of  PSD  permits  to  the  sources 
in  question  rather  than  applying  the 
prohibition  on  construction  in  section 
165(a)(1).  Because,  as  noted  above,  the 
statutory  change  in  question  is  simple 
and  straightforward,  and  because  it 


would  serve  no  purpose  to  prohibit 
construction  of  the  sources  in  question 
pending  a  further  SIP  revision,  EPA 
believes  that  it  has  good  cause  within 
the  meaning  of  5  U.S.C.  553(B)(3)(B)  to 
find  that  an  opportunity  to  comment  on 
this  aspect  of  today's  action  would  be 
unnecessary  and  contrary  to  the  public 
interest. 

The  EPA  has  reviewed  the 
submissions  by  Texas  for  conformance 
with  the  provisions  of  the  1990  CAAA, 
Public  Law  101-549.  The  EPA  has 
determined  that  certain  statutory 
changes  have  immediate  effect  on  the 
Texas  PSD  SIP  being  approved  today, 
although  none  of  them  require  additional 
changes  to  the  terms  of  the  SIP  at  this 
time.  These  statutory  changes  include 
the  revised  applicability  threshold  for 
certain  municipal  incinerators, 
discussed  above  in  this  notice.  The  other 
statutory  changes  that  are  being 
addressed  in  this  notice  are  discussed 
below. 

Section  193  of  the  1990  CAAA  revised 
sections  162(a)  and  164(a)  of  the  Clean 
Air  Act  to  specify  that  the  boundaries  of 
areas  designated  as  Class  I  must 
conform  to  all  boundary  changes  at  such 
parks  and  wilderness  areas  made  since 
August  7, 1977  and  any  changes  that 
may  occur  in  the  future.  Prior  law  was 
unclear  on  this  point.  However,  EPA 
interprets  the  current  regulations  at  40 
CFR  52,21  as  being  able  to  accommodate 
these  statutory  changes,  and  no 
regulatory  revisions  are  necessary  at 
this  time  in  order  to  implement  these 
changes.  For  a  discussion  of  EPA's 
policy  regarding  the  implementation  of 
the  boundary  change,  please  consult  the 
memorandum  entitled  "New  Source 
Review  Program  Transitional 
Guidance,"  from  John  S.  Seitz,  Director. 
Office  of  Air  Quality  Planning  and 
Standards,  March  11, 1991.  In  addition, 
the  TACB  letter  of  April  17. 1992 
committed  the  TACB  to  interpret  the 
PSD  regulations  in  a  manner  consistent 
with  the  changes  in  sections  162(a)  and 
164(a)  of  the  Act  as  interpreted  by  EPA. 

Section  403  of  the  1990  CAAA  revised 
section  169(3)  of  the  Act  to  specify  that 
"clean  fuels"  should  be  considered  in  a 
BACT  analysis,  and  to  provide  that  a 
source  utilizing  clean  fuels  or  any  other 
means  to  comply  with  the  BACT 
requirement  shall  not  be  allowed  to 
increase  above  levels  that  would  have 
been  required  under  section  169(3)  prior 
to  the  1990  Amendments.  EPA  has 
interpreted  the  new  statutory  language 
regarding  clean  fuels  as  merely 
codifying  present  practice  under  the  Act, 
under  which  clean  fuels  are  an  available 
means  of  reducing  emissions  to  be 
considered  along  with  other  approaches 


in  identifying  BACT-level  controls.  See 
the  letter  from  William  G.  Rosenberg, 
Assistant  Administrator,  to  Henry 
Waxman,  Chairman,  Subcommittee  on 
Health  and  the  Environment.  U.S.  House 
of  Representatives.  October  17, 1990. 
Accordingly,  EPA  believes  that  no 
regulatory  revisions  are  necessary  in 
order  to  implement  these  statutory 
changes.  In  addition,  in  its  letter  of  April 
17, 1992,  the  TACB  has  committed  to 
interpreting  the  revised  language  in 
section  169(3)  in  a  manner  consistent 
with  EPA's  interpretation. 

With  respect  to  all  of  the  statutory 
changes  discussed  in  today's  rule,  EPA 
plans  to  undertake  national  rulemaking 
in  the  near  future  to  adopt  clarifying 
changes  to  its  regulations.  Upon  final 
adoption  of  those  regulations.  EPA  will 
call  upon  states  with  approved  PSD 
programs,  including  Texas,  to  make 
corresponding  changes  in  their  SIPs. 

The  EPA  has  reviewed  this  request  for 
revision  of  Texas'  Federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  As 
discussed  above,  the  EPA  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  24, 1992.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  section  307(b)(2)). 

Under  5  U.S.C.  605(b),  I  certify  that 
this  final  SIP  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709).  ^ 

This  final  rulemaking  is  issued  under 
the  authority  of  sections  110, 160-169, 
and  301  of  the  Clean  Air  Act.  42  U.S.C 
7410,  7470-7479,  and  7601, 

last  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen-dioxide, 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides,  and  Volatile  organic  compounds. 
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Dated:  May  21, 1992. 
WilUam  K.  Reilly. 
Administrator. 

Title  40.  part  52  of  the  Code  of  Federal 
Regulations  is  being  amended  as 
follows: 

PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671q. 


Subpart  SS— Texas 

Z  Section  52.2270  is  amended  by 
adding  paragraph  (c)(73)  to  read  as 

follows: 

§  52.2270    Identification  of  plan. 
•         *         •         *         • 

(c)  *  *  * 

(73)  Revisions  for  Prevention  of 
Significant  Deterioration  (PSD)  are: 
Regulation  VI— Section  116.3{a)(13)  as 
adopted  by  the  Texas  Air  Control  Board 
(TACB)  on  July  26, 1985  and  as  revised 
by  the  TACB  on  July  17, 1987  and  July 
15, 1988  and  submitted  by  the  Governor 
on  December  11. 1985,  October  26, 1987, 
and  September  29, 1988,  respectively; 
the  PSD  Supplement  as  adopted  by  the 
TACB  on  July  17, 1987  and  submitted  by 
the  Governor  en  October  26, 1987; 
General  Rules— Section  101.20(3)  as 
adopted  by  the  TACB  on  July  26. 1985 
and  submitted  by  the  Governor  on 
December  11. 1985;  and  the  TACB 
commitment  letters  submitted  by  the 
Executive  Director  on  September  5. 1989 
and  April  17, 1992.  Approval  of  the  PSD 
SIP  is  partially  based  on  previously 
approved  TACB  regulations  and  State 
statutes. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  TACB  Regulation 
VI  (31  TAC  chapter  116)— Control  of  Air 
Pollution  by  Permits  for  New 
Construction  or  Modification:  Rule 
116.3(a)(13)  as  adopted  by  the  TACB  on 
July  26. 1985  and  as  revised  by  the 
TACB  on  July  17. 1987  and  July  15, 1988. 

(B)  Revision  to  TACB  General  Rules 
(31  TAC  Chapter  101)— Rule  101.20(3)  as 
adopted  by  the  TACB  on  July  26. 1985. 

(C)  TACB  Board  Order  No.  85-07.  as 
adopted  on  July  26, 1985. 

(D)  TACB  Board  Order  No.  87-09.  as 
adopted  on  July  17. 1987. 

(E)  TACB  Board  Order  No.  88-08.  as 
adopted  on  July  15. 1988. 

(F)  The  following  portions  of  the  PSD 
Supplement,  as  adopted  by  the  TACB  on 
July  17. 1987: 1.  (2)  Initial  Classificption 
of  areas  in  Texas,  pages  1-2;  2.  (3)  Re- 
designation  procedures,  page  2;  3.  (4) 
plan  assessment,  pages  2-3;  4.  (6) 
Innovative  Control  Technology,  page  3; 


and  5.  (7)  Notification,  (a)  through  (d), 
page  4. 

(ii)  Additional  material. 

(A)  The  PSD  Supplement  as  adopted 
by  the  TACB  on  July  17. 1987. 

((B)  A  letter  dated  September  5. 1989, 
from  the  Executive  Director  of  the  TACB 
to  the  Regional  Administrator  of  EPA 
Region  6. 

(C)  A  letter  dated  April  17, 1992.  from 
the  Executive  Director  of  the  TACB  to 
the  Division  Director  of  Air.  Pesticides 
and  Toxics  Division.  EPA  Region  6. 
•        •        *        *        • 

3.  Section  52.2303  is  revised  to  read  as 
follows: 

S  52.2303    Significant  deterioration  of  air 
quality. 

(a)  The  plan  submitted  by  the 
Governor  of  Texas  on  December  11. 
1985  (as  adopted  by  the  TACB  on  July 
26. 1985),  October  26. 1987  (as  revised  by 
the  TACB  on  July  17, 1987),  and 
September  29, 1988  (as  revised  by  the 
TACB  on  July  15. 1988)  containing 
Regulation  VI — Control  of  Air  Pollution 
for  New  Construction  or  Modification, 

§  116.3(a)(13);  the  Prevention  of 
Significant  Deterioration  (PSD) 
Supplement  document,  submitted  by  the 
Governor  on  October  26. 1987  (as 
adopted  by  the  TACB  on  July  17. 1987); 
and  revision  to  General  Rules.  Rule 
101.20(3).  submitted  by  the  Governor  on 
December  11. 1985  (as  adopted  by  the 
TACB  on  July  26. 1985).  is  approved  as 
meeting  the  requirements  of  part  C. 
Clean  Air  Act  for  preventing  significant 
deterioration  of  air  quality. 

(b)  The  plan  approval  is  partially 
based  on  commitment  letters  provided 
by  the  Executive  Director  of  the  Texas 
Air  Control  Board,  dated  September  5. 
1989  and  April  17. 1992. 

(c)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  Federally-designated  Indian 
lands.  Therefore,  the  provisions  of 

§  52.21  (b)  through  (w)  are  hereby 
adopted  and  made  a  part  of  the 
applicable  implementation  plan  and  are 
applicable  to  sources  located  on  land 
under  the  control  of  Indian  governing 
bodies. 

(d)  The  requirements  of  section  160 
through  165  of  the  Clean  Air  Act  are  not 
met  for  new  major  sources  or  major 
modifications  to  existing  stationary 
sources  for  which  applicability 
determinations  would  be  affected  by 
dockside  emissions  of  vessels. 
Therefore,  the  provisions  of  §  52.21  (b) 
through  (w)  are  hereby  adopted  and 
made  a  part  of  the  applicable 


implementation  plan  and  are  applicable 

to  such  sources. 

[FR  Doc.  92-14684  Filed  6-23-92;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  100 

RIN:  0905-AO25 

Vaccine  Injury  Compensation; 
Calculation  of  Cost  of  Healtli 
Insurance 

agency:  Public  Health  Service.  HHS. 
ACTIOH:  Final  rule. 

summary:  Subtitle  2  of  title  XXI  of  the 
Public  Health  Service  Act  (PHS).  as 
enacted  by  the  National  Childhood 
Vaccine  Injury  Act  of  1986.  and  as 
amended,  governs  the  National  Vaccine 
Injury  Compensation  (NVIC)  Program. 
The  NVIC  Program,  administered  by  the 
Secretary,  provides  that  a  proceeding  for 
compensation  for  a  vaccine-related  . 
injury  or  death  shall  be  initiated  by 
service  upon  the  Secretary  and  the  filing 
of  a  petition  with  the  United  States 
Claims  Court.  In  some  cases,  the  injured 
individual  may  receive  compensation 
for  future  lost  earnings,  less  appropriate 
taxes  and  the  "average  cost  of  a  health 
insurance  policy,  as  determined  by  the 
Secretary."  This  final  rule  sets  out  the 
amount  to  be  deducted  from  the  award 
of  compensation  which  reflects  the 
average  cost  of  a  health  insurance 
policy. 

DATES:  This  regulation  is  effective  on 
July  23. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  E.  Balbier.  Jr..  Director. 
Division  of  Vaccine  Injury 
Compensation,  6001  Montrose  Road, 
room  702.  Rockville.  Maryland  20852; 
telephone  number  301  443-6593. 
SUPPLEMENTARY  INFORMATION:  On  June 
28. 1991,  the  Assistant  Secretary  for 
Health,  with  the  approval  of  the 
Secretary  of  Health  and  Human 
Services,  published  in  the  Federal  . 
Register  (56  FR  29608),  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
establish  regulations  for  the  National 
Vaccine  Injury  Compensation  Program 
(NVIC)  to  set  out  the  method  for 
determining  the  amount  to  be  deducted 
from  the  award  of  compensation  which 
would  reflect  the  average  cost  of  a 
health  insurance  policy.  The  public 
comment  period  on  the  proposed 
regulations  closed  on  August  27, 1991. 
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The  Department  received  one  comment 
on  this  NPRM  after  the  deadline.  The 
comment  received  from  this  one 
respondent  and  the  Department's 
response  are  discussed  below. 

Under  the  NVIC  Program,  an 
individual  may  file  a  petition  in  the 
United  States  Claims  Court  for 
compensation  for  vaccine-related 
injuries  or  death.  The  elements  of 
compensation  to  be  awarded  to  a 
successful  petitioner  are  set  out  in 
section  2115  of  the  Public  Health  Service 
Act,  42  U.S.C.  300aa-15.  The  injured 
person  in  certain  cases  is  eligible  to 
receive  conqiensation  for  loss  of 
earnings,  less  appropriate  taxes  and  the 
"average  cost  of  a  health  insurance 
policy,  as  determined  by  the  Secretary." 

In  the  NPRM.  the  Department 
proposed  two  methods  of  determining 
the  amount  to  be  deducted  from  the 
award  of  ccHiipensation  for  the  average 
cost  of  a  health  insurafice  policy.  Both 
methods  used  the  average  monthly 
premium  cost  for  individuals  covered 
under  employment-related  group 
insur'ance  from  annual  survey  data  from 
the  Health  Insurance  .Association  of 
America  (HIAA)  as  a  basis  for  the 
calculation.  The  two  alternatives 
di^ered  only  in  the  method  used  to 
adjust  this  base  amount  to  reflect 
changes  in  the  costs  of  medical  care 
which  underlie  health  insurance.  The 
first  alternative  used  only  the  medical 
care  component  of  the  Consumer  Price 
Index  (CPI)  to  adjust  the  base  figure. 
The  second  alternative  proposed 
adjusting  the  base  figure  by  2  percent 
per  year  in  addition  to  the  medical  care 
component  of  the  CPI.  This  additional 
adjustment  is  in  recognition  of  the  fact 
thf  I  the  CPI  does  not  account  for  such 
factors  as  increases  in  medical  care 
associated  with  improved  technology  or 
changes  in  utilization  of  medical 
services. 

Subsequent  to  publication  of  the 
NPRiM.  the  HIAA  published  the  results 
of  its  most  recent  survey.  The  estimated 
average  cost  of  a  health  insurance 
policy,  resulting  from  the  second  of  the 
two  methods,  was  closer  to  the  figure 
from  the  latest  HIAA  survey.  As  a 
result,  the  Secretary  has  opted  to  use  the 
second  method  in  determining  the 
average  cost  of  health  insurance. 

The  results  of  the  1990  survey  were 
published  in  the  journal  of  Health 
Affairs.  Vol,  10,  No.  2,  Summer  1991.  The 
survey  results  show  that  the  average 
cost  of  an  individual  health  insurance 
policy  In  1990,  weighted  by  the  market 
share  of  various  health  insurance 
arrangements,  was  $141.00  per  month. 

When  this  baseline  figure  is  indexed 
by  the  medical  care  component  of  the 
Consumer  Price  Index  (CPI)  index 


covering  the  period  July  1, 1990  until 
September  30, 1991  (10.1)  plus  an 
additional  2  percent  per  year  as 
described  above,  the  estimate  for  1990  is 
$13€.00  per  month.  After  promulgation  of 
this  regulation,  the  Department  will  file 
updated  figures  with  the  United  States 
Claims  Court  and  will  list  the  new  figure 
by  publishing  a  notice  in  the  Federal 
Register  from  time  to  time  as  determined 
by  the  Secretary.  If,  over  time,  the 
average  cost  of  health  insurance,  as 
calculated  by  the  method  described 
above,  significantly  differs  from 
subsequent  HIAA  survey  results  or 
other  authoritative  sources  then 
available,  the  Secretary  will  consider 
appropriate  revisions  to  this  rule. 

The  comments  received  from  the  one 
respondent  did  not  include  a  statement 
of  preference  for  either  of  the  two 
options  presented  in  the  -NPRM.  The 
respondent  did  suggest,  however,  that 
the  cost  of  health  insurance  would  be 
better  expressed  as  a  percentage  of 
salary  rather  than  as  a  dollar  figure. 
While  this  may  be  a  reasonable 
approach,  the  legislation  is  clear  that  the 
"the  average  cost  of  a  health  insurance 
policy"  is  to  be  deducted  from  the  lost 
earnings,  which  themselves  are 
determined  under  a  statutoi-y  directive. 
Thus,  the  Department  cannot  accept  this 
suggestion.  Further,  the  respondent  was 
concerned  that  the  compensation 
related  to  lost  wages  did  not  account  for 
fringe  benefits  in  its  estimation  of 
average  salaries.  While  this  regulation 
addresses  only  the  calculation  of  the 
deduction  for  the  average  cost  of  health 
insurance,  the  legislation  is  clear  and 
specific  in  that  compensation  for  lost 
wages  is  based  on  "the  average  gross 
weekly  earnings  of  workers  in  the 
private,  non-farm  sector."  The  only 
adjustments  to  this  amount  (which  is 
found  in  data  from  the  Employment  and 
Earnings  survey  done  by  the 
Department  of  Labor,  Bureau  of  Labor 
Statistics)  are  for  "appropriate  taxes" 
and  the  health  insurance  policy  cost 
Further  adjustments  are  not  authorized. 

Regulator)'  Flexibility  Act  and  Executive 
Older  12291 

The  Secretary  certifies  that  this 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
does  not  require  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act  of  1960. 

The  Department  has  also  determined 
that  this  final  rule  does  not  meet  the 
criteria  for  a  major  rule  as  defined  by 
section  (b)  of  Executive  Order  12291.  In 
addition,  costs  will  not  exceed  the 
threshold  criteria  of  $100  million  for 


major  rules,  therefore  a  regulatory 
impact  analysis  is  not  required. 

Paperwork  Reduction  Act  of  1980 

This  regulation  has  no  mformation 
collection  requirements. 

List  of  Subjects  in  42  CFR  Part  100 

Biologies,  Compensation.  Health 
insurance.  Immunizations. 

Dated:  March  9. 199Z 
fames  O.  Mason. 
Assistanl  Secretary  for  Health. 

Approved:  April  21. 1992. 
Louis  W.  Sullivan, 
Secretary. 

Accordingly,  42  CFR  chapter  I  is 
amended  by  adding  a  new  subchapter  J 
consisting  of  part  100.  as  set  forth  below. 

Subchapter  J— Vaccine  Injury 
Compensation 

PART  100— VACCINE  INJURY 
COMPENSATION 

100.1  -  Applicability. 

1(X).2    Average  cost  of  a  health  insurance 
policy. 
Authority:  42  U.S.C.  216,  300  aa-15.    . 

§  100.1     Applicability. 

This  regulation  applies  to  the  National 
Vaccine  Injury  Compensation  (NVIC) 
Program  under  subtitle  2  of  title  XXI  of 
the  Public  Health  Service  (PHS)  Act. 

§  100.2    Average  cost  of  a  heattti  insurance 
policy. 

For  purposes  of  determining  the 
amount  of  compensation  under  the 
NVIC  Program,  section  2115{a)f3)(B)  of. 
the  PHS  Act  42  U.S.C.  300aa.l5(a)(3)(Bl, 
provides  that  certain  individuals  are 
entiUcd  to  receive  an  amount  reflecting 
lost  earnings,  less  certain  deductions. 
One  of  the  deductions  is  the  average 
cost  of  a  health  insurance  policy,  as 
determined  by  the  Secretary  of  Health 
and  Human  Services.  The  Secretary  has 
determined  that  the  average  cost  of  a 
health  insurance  policy  is  $158  00  per 
month.  This  amount  will  be  revised  to 
reflect  the  changes  in  the  medical  care 
component  of  the  Consumer  Price  Index 
(All  Urban  Consumers,  U.S.  City 
Average),  published  by  the  United 
States  Bureau  of  Labor  Statistics,  plus  2 
percent  per  year.  The  revised  amounts 
will  be  effective  upon  their  delivery  by 
the  Secretary  to  the  United  States 
Claims  Court  and  the  amounts  will  be 
published  in  a  notice  in  the  Federal 
Register  from  time  to  time  as  determined 
by  the  Secretary. 

|FR  Doa  92-14863  Filed  6-23-92;  B:45  am] 
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Health  Care  Financing  Administration 

42  CFR  Part  431 

[MB-30-F] 
RiN  0938-AF09 

Medicaid  Program;  Coordination  of 
Medicaid  With  Special  Supplemental 
Food  Program  for  Women,  Infants,  and 
Children  (WIC) 

agency:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

action:  Final  regulations. 

summary:  This  rule  requires  State 
Medicaid  agencies  to  coordinate  the 
operation  of  the  Medicaid  program  with 
the  State's  operation  of  the  Special 
Supplemental  Food  Program  for  Women, 
Infants,  and  Children  (WIC)  under 
section  17  of  the  Child  Nutrition  Act  of 
1966.  State  Medicaid  agencies  also  are 
required  to  notify  certain  individuals  of 
WIC  benefits  and  refer  them  to  the  local 
WIC  agencies.  This  requirement  ensures 
that  all  Medicaid-eligible  individuals 
who  might  be  WIC-eligible  are  aware  of 
WIC  benefits  and  how  to  obtain  them. 
The  rule  implements  section  6406  of  the 
Onmibus  Budget  Reconciliation  Act  of 
1989. 

EFFECTIVE  DATE:  These  regulations  are 
effective  on  August  24, 1992. 
FOR  FURTHER  INFORMATION  CONTACT. 
Marinos  Svolos,  (410)  966-4451. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years.  Congress  has  made 
numerous  amendments  to  title  XIX 
(Medicaid)  of  the  Social  Security  Act  to 
ensure  that  low-income  pregnant 
women,  infants,  and  children  receive 
necessary  medical  assistance  as  early 
as  possible.  These  actions  have  been 
part  of  Congress"  efforts  to  prevent 
infant  mortality  and  low  birth  weight 
and  to  reduce  the  incidence  of  health 
problems  among  low-income 
individuals. 

States  operate  a  Special  Supplemental 
Food  Program  for  Women.  Infants,  and 
Children  (WIC)  under  section  17  of  the 
Child  Nutrition  Act  of  1966.  WIC  serves 
low-income  pregnant,  breastfeeding,  and 
postpartum  women  and  infants  and 
children  under  age  5  who  are 
determined  by  a  medical  professional  to 
be  at  nutritional  risk  and  who  have 
incomes  at  or  below  185  percent  of  the 
Federal  poverty  level.  Women  and 
children  eligible  for  WIC  receive 
nutrition  assistance  (including  vouchers 
to  purchase  such  items  as  iron-fortified 
cereals,  infant  formula  or  milk,  eggs, 
juice,  and  peanut  butter),  nutrition 
education,  and  some  health-related 


services.  Many  individuals  who  are 
eligible  for  WIC  are  also  eligible  for 
Medicaid. 

II.  Legislative  Change 

To  ensure  that  both  the  Medicaid  and 
WIC  programs  better  serve  the  health 
needs  of  low-income  women,  infants, 
and  children  under  age  5,  Congress 
enacted  section  6406  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  '89),  Public  Law  101-239.  on 
December  19, 1989,  to  require  State 
Medicaid  agencies  to  coordinate  the 
States'  Medicaid  programs  with  their 
WIC  operations.  (The  State's  WIC 
program  already  must  include  a  plan  to 
coordinate  operations  with  Medicaid.) 
In  addition,  section  6406  requires  States 
to  notify  all  Medicaid-eligible  women 
who  are  pregnant,  breastfeeding,  or 
postpartum,  and  all  children  under  age  5 
who  are  eUgible  for  Medicaid,  of  the 
availability  of  the  WIC  benefits.  This 
notification  must  occur  in  a  timely 
manner.  States  must  also  provide  for  the 
referral  of  these  women  and  children  to 
the  State  agencies  responsible  for 
administering  WIC. 

Section  6406  of  OBRA  *89  added  new 
sections  1902(a)(ll)(C)  and  1902(a)(53) 
to  the  Social  Security  Act  to  specify  the 
Medicaid  State  plan  requirements  for 
coordination  of  Medicaid  with  WIC. 
Section  6406  became  effective  July  1, 
1990,  without  regard  to  whether 
regulations  to  carry  out  the  provisions 
had  been  promulgated. 

III.  Notice  of  Proposed  Rulemaking 

On  December  17, 1990,  we  issued  in 
the  Federal  Register  (55  FR  51735)  a 
notice  of  proposed  rulemaking  (NPRM) 
in  which  we  proposed  to  incorporate  the 
Medicaid  State  plan  requirements  of 
section  6406  of  OBRA  '89  in  the 
Medicaid  regulations  at  42  CFR  part  431, 
subpart  M,  §  431.635.  The  statute 
requires  States  to  notify  Medicaid- 
eligible  women  who  are  pregnant, 
breastfeeding,  or  postpartum  and  infants 
and  children  under  age  5  of  WIC 
benefits  in  a  timely  manner.  We 
proposed  to  require  that  this  notification 
be  in  writing  and  take  place  as  soon  as 
the  agency  identifies  the  individual  (e.g.. 
at  the  time  of  a  determination  of 
Medicaid  eHgibility,  including 
presumptive  eligibility  of  pregnant 
women),  or  immediately  thereafter  (e.g., 
at  the  time  of  notice  of  eligibility).  This 
interpretation  is  consistent  with 
Congressional  intent  expressed  in  a 
House  Committee  Report  on  provisions 
included  in  OBRA  '89  (Subcommittee  on 
Health  and  the  Environment  of  the 
House  Committee  on  Energy  and 
Commerce,  101st  Cong.,  1st  Sess.,  Report 
on  Medicare  and  Medicaid  Health 


Budget  Reconciliation  Amendments  of 
1989  (Comm.  Print  101-M)  (1989)). 

A  State  Medicaid  agency  may  not 
always  be  aware  that  a  woman  is 
pregnant,  breastfeeding,  or  postpartum 
or  that  a  child  is  under  age  5.  Therefore, 
in  the  December  1990  NPRM,  we 
solicited  public  comments  on  whether 
these  individuals  can  be  identified,  and 
if  so,  how  they  can  be  identified.  We 
stated  that  the  notification  must  be 
provided  to  a  broad  enough  group(s)  to 
ensure  that  all  Medicaid-eligible 
individuals  who  might  be  WIC-eligible 
may  be  made  aware  of  WIC  benefits 
and  how  to  obtain  them.  We  solicited 
comments  on  how  this  group(s)  can  be 
identified  and.  alternatively,  whether 
notification  should  be  provided  annually 
to  all  Medicaid  recipients.  In  the  NPRM, 
we  proposed  to  require  that  the 
Medicaid  agencies,  no  less  frequently 
than  annually,  provide  written 
notification  concerning  WIC  to  all 
Medicaid  recipients  who  might  be 
pregnant,  breastfeeding,  or  postpartum 
or  who  are  under  age  5.  We  proposed 
that  this  notification  must  include 
information  about  the  availability  of 
WIC  benefits  and  either  the  location  and 
telephone  number  of  the  local  WIC 
agency  or  instructions  on  hew  to  obtain 
further  information  about  WIC.  Also,  we 
proposed  to  require  State  agencies  to 
effectively  inform  those  individuals  who 
are  blind  or  deaf  or  who  cannot  read  or 
understand  the  English  language. 

To  identify  the  women  who  must  be 
notified  of  WIC  benefits  and  referred  to 
the  WIC  agency,  we  proposed  to  use  the 
definition  of  postpartum  and 
breastfeeding  women,  as  specified  in 
section  17  of  the  Child  Nutrition  Act  of 
1966  (as  directed  in  the  new  section 
1902(a)(53)  of  the  Social  Security  Act).  A 
woman  is  considered  postpartum  for  6 
months  after  termination  of  pregnancy 
and  is  considered  breastfeeding  for  one 
year  after  termination  of  pregnanpy  if 
she  is  breastfeeding  her  infant. 

IV.  Public  Commento  on  NPRM  and 
Departmental  Responses 

We  received  16  pieces  of  timely 
correspondence  in  response  to  the 
December  17. 1990  NPRM.  A  sununary  of 
these  comments  and  our  Departmental   i 
responses  follow: 

A.  State  Flexibility 

Comment  Twelve  commenters 
recommended  that  the  final  rule  provide 
maximum  flexibility  to  the  States  with 
regard  to  the  frequency  and  nature  of 
notification  and  the  target  population 
involved.  One  conunenter  suggested  a 
tape-to-tape  data  exchange  in  which 
client  identifying  information  would  be 
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exchanged  between  agencies  via  an 
exchange  of  computer  tapes  or  other 
electronic  media  to  facilitate 
information  and  referral. 

Response:  We  agree  that  State 
flexibility  should  be  maximized,  but  the 
statutory  mandate  must  be  met. 
Accordingly,  we  view  the  coordination 
requirement,  methods,  and  target 
populations  adopted  in  this  final  rule  as 
minimum  requirements  under  section 
1902(a)  of  the  Social  Security  Act.  States 
wishing  to  adopt  procedures  that  go 
beyond  these  minimum  requirements  are 
free  to  do  so.  However,  methods  that  do 
not  fulfill  these  minimum  requirements 
are  not  acceptable.  For  example,  while 
the  suggestion  for  tape-to-tape  data 
exchange  certainly  is  a  laudable 
practice,  it  cannot  substitute  for  the 
basic  requirement  that  States  directly 
notify  potentially  eligible  persons  of 
WIC  benefits.  A  tape  exchange  merely 
notifies  another  agency  of  a  lead,  and 
relies  on  that  agency's  procedures  and 
resources  to  accomplish  the  actual 
notification.  This  is  not  consistent  with 
the  statutory  mandate  that  requires 
States  to  notify  certain  Medicaid-eligible 
pregnant  women  and  children. 

B.  Outcomes/Best  Practices 

Comment:  Three  commenters  urged 
HCFA  to  disseminate  information  on 
successful  State  practices  in  this  area, 
including  monitoring  outcome  measures. 

Response:  We  agree  that  information 
sharing  is  vary  important  and  are 
pleased  that  a  broad  network  already 
exists  for  sharing  irtformation.  The 
National  Public  Welfare  Association, 
the  National  Governors'  Association, 
the  Geoi^e  Washington  University 
Intergovernmental  Health  Policy  Project 
and  the  National  Association  of  WIC 
Program  Directors,  to  name  just  a  few, 
monitor  and  report  on  progress  and  best 
practices  in  such  areas.  Additionally, 
HCFA  has  recently  established  an 
electronic  Medicaid  bulletin  board 
which  facilitates  transfer  of  information 
among  States.  We  do  not  believe  it 
would  be  practical  or  efficient  to 
replicate  the  work  already  being  done. 

C.  Definitions  of  "Postpartum" and 
"Breastfeeding" 

Comment:  Four  commenters 
supported  the  proposed  definitions  of 
"postpartum"  and  "breastfeeding" 
women  referenced  in  the  preamble  of 
the  NPRM.  One  commenter  suggested 
that  we  adopt  the  definition  of 
breastfeeding  women  used  by  the  U.S. 
Department  of  Agriculture,  which  states 
that  breastfeeding  means  the  practice  of 
feeding  a  mother's  breast  milk  to  her 
infant[s)  or  the  average  of  at  least  once 
a  day. 


Response:  Section  6406  of  OBRA  '89 
speciHes  that  the  definitions  of 
"pregnant  women,  breastfeeding  or 
postpartum  women"  be  consistent  with 
those  in  section  17  of  the  Child  Nutrition 
Act  of  1966.  In  lieu  of  incorporating  any 
speciHc  definitions  of  breastfeeding  and 
postpartum  in  the  regulations,  we  are 
specifying  that  these  terms  have  the 
same  meaning  as  those  that  are 
provided  in  the  Child  Nutrition  AcL  We 
have  incorporated  language  in 
S  431.635(b)  to  reflect  this  position. 

D.  Impact  on  WIC  Resources 

Comment-  Five  commenters  pointed 
out  that  referrals  to  the  WIC  program 
stemming  from  the  Medicaid 
coordination  requirement  will  result  in  a 
strain  on  WIC  resources.  Commenters 
noted  that,  in  some  instances,  limited 
WIC  program  resources  may  not  allow 
all  persons  referred  to  be  served. 

Response:  While  we  recognize  that 
many  programs  are  under  financial 
constraints,  that  situation  does  not  alter 
the  statutory  requirements  for 
coordination  and  referral.  Accordingly, 
the  requirements  set  out  in  this  final  rule 
apply  to  all  jurisdictions,  without  regard 
to  the  expected  capacity  of  the  WIC 
programs  to  serve  WIC-eligible 
individuals. 

E.  Cost  of  Coordination 

Comment-  One  commenter  noted  that 
the  identification,  notification,  and 
referral  activity  required  to  fulfill  this 
coordination  mandate  would  be  costly 
and  suggested  that  the  WIC  program 
share  in  underwriting  these  costs. 

Response:  Section  6406  of  OBRA  '89 
expressly  requires  States  to  provide  for 
coordination  of  Medicaid  with  WIC  in 
their  Medicaid  State  plans.  Thus, 
Congress  clearly  contemplated  that  the 
Federal  share  of  the  costs  of 
implementing  section  6406  of  OBRA  '89 
would  fall  to  the  Medicaid  program.  A 
regulatory  requirement  that  the  WIC 
program  assume  any  of  these  costs 
would  be  inconsistent  with  the  statutory 
provision  that  allows  Federal  Medicaid 
matching  funds  for  States'  expenditures 
under  State  Medicaid  plans.  We  also 
note  that  a  similar  requirement  exists 
for  the  WIC  program  agencies  to 
coordinate  their  program  operations 
with  Medicaid.  The  costs  of  meeting  this 
requirement  are  allowable  WIC  program 
costs. 

F.  Presumptive  Eligibility 

Comment:  One  commenter  noted  that 
the  proposed  regulatory  language  did 
not  mention  determinations  of 
presumptive  eligibility  for  pregnant 
women  as  actions  triggering  notification 
and  referrals,  even  though  the  preamble 


specifically  discussed  presumptive 
eligibility  determinations. 

Response:  We  agree  that  the  final 
regulations  should  specifically     «' 
encompass  determinations  of 
presumptive  eligibility  to  avoid  any 
chance  of  misinterpretation. 
Accordingly,  we  have  included  in  the 
final  regulations  specific  references  to 
presumptive  eligibility  determinations  in 
S5  431.635(c)(2)  and  431.635(d)(3). 

G.  Notification  of  Applicants 

Comment:  Two  commenters  suggested 
that  the  notification  and  referral 
requirements  be  extended  to  include 
those  applying  for  Medicaid,  not  just  to 
Medicaid  eligibles. 

Response:  Section  6406  of  OBRA  '89 
mandates  that  the  notice  and 
coordination  requirements  apply  to 
Medicaid-eligible  pregnant  women, 
breastfeeding  or  postpartum  women, 
and  children  under  age  5.  There  is  no 
authority  to  extend  this  requirement, 
and  the  attendant  Federal  matching 
funds,  to  a  population  beyond  that 
specified  in  the  law.  However,  States 
are  free  to  extend  notification  and 
referral  to  other  populations,  such  as 
persons  applying  for  Medicaid,  as  long 
as  audit  requirements  are  met  that  will 
ensure  that  claims  for  Federal  matching 
funds  are  limited  to  costs  of  activities 
directly  related  to  the  population  of 
Medicaid  eligibles.  as  authorized  by 
law. 

H.  Timely  Notification 

Comment-  One  commenter 
recommended  that  a  reference  to 
"timely"  be  added  to  the  regulations 
under  §  431.635(b)(2)  (now 
§  431.635(c)(2)),  regarding  providing 
written  notification. 

Response:  The  statute  does  specify 
that  notification  must  occur  in  a  timely 
manner.  The  preamble  to  the  proposed 
regulations  recognized  this  requirement 
in  discussing  the  notification 
requirements.  Accordingly,  we  have 
revised  S  431.635(c)(2)  to  include  the 
term  "timely"  in  regard  to  when 
notification  must  occur.  We  are  not, 
however,  specifying  a  further  definition 
of  "timely".  A  further  Federal  definition 
could  not  recognize  the  unique 
characteristics  and  capacities  of  each 
State  Medicaid  program  and  would 
unduly  constrain  State  flexibility. 
Existing  Federal  guidelines  on  timely 
processing  of  Medicaid  claims  should 
ensure  that  eligible  persons  are  notified 
in  a  timely  manner. 
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/.  State  Plan  Requirement- 
Identification 

Comment  One  commenter  suggested 
that  the  final  regulations  incorporate  a 
requirement  that  the  State  specify  in  the 
State  plan  the  method  the  State  will  use 
to  identify  the  targeted  population  in 
order  to  strengthen  the  effectiveness  of 
the  regulation  and  to  achieve  a  broader 
notification  process. 

Response:  The  statute  does  not 
explicitly  call  for  States  to  provide  such 
information  in  the  State  plans.  Also,  we 
do  not  believe  that  this  information 
would  be  of  use  in  either  strengthening 
the  effectiveness  of  the  regulation  or 
ensuring  a  broader  notification  process. 
The  regulation  clearly  sets  forth 
reasonable  requirements  that  fulfill  the 
statutory  requirements.  We  expect 
States  to  fulfill  the  notification  and 
referral  requirements  in  accordance 
with  the  clear  requirements  of  the  law 
and  regulations.  We  will  monitor  State 
performance  to  ensure  effectiveness  and 
compliance  with  statutory  and 
regulatory  requirements  through  the 
established,  ongoing  process  of  State 
compliance  with  all  statutory  and 
regulatory  requirements. 

/.  Identification  and  Notification — 
Public  Suggestions 

Comments:  Several  commenters 
responded  to  our  request  for  comments 
on  how  best  to  identify  the  maximum 
universe  of  pregnant,  breastfeeding,  and 
postpartum  women  and  children  under 
age  5  and  how  best  to  notify  these 
recipients. 

One  commenter  suggested  that  case- 
by-case  notification  at  the  time  of 
application  for  Medicaid,  coupled  with 
an  annual  general  information/referral 
notice  to  all  Medicaid  recipients,  would 
be  acceptable. 

Other  commenters  noted  that  the  way 
to  most  surely  identify  all  pregnant, 
breastfeeding,  or  postpartum  women  is 
to  given  information  about  WIC  to  all 
persons  at  the  time  of  the  initial 
Medicaid  eligibility  determination,  as 
physical  conditions  that  a  woman  is 
pregnant,  postpartum,  and/or 
breastfeeding  may  not  be  readily 
apparent  to  an  interviewer  and  a 
woman  may  not  be  aware  she  is 
pregnant  at  the  time  of  the  intake 
interview. 

One  Commenter  pointed  out  that 
notification  to  the  target  groups  can  be 
achieved  through  computer 
identification  of  women  using 
pregnancy-related  services  and  child 
bir^dates.  In  the  commenter's  political 
jurisdiction,  quarterly  notices  regarding 
the  WIC  program  are  sent  to  all  women 
participating  in  the  pregnant  women's 


programs,  the  temporary  legalized  alien 
program,  and  the  medically  needy 
program.  In  addition,  notices  are  sent  to 
AFDC  and  Medicaid-only  cases  if  the 
comptuer  database  indicates  that 
someone  in  the  case  has  received  a 
pregnancy-related  service  in  the 
previous  quarter. 

One  commenter  noted  that  a  toll-free 
telephone  number  is  currently  used  by 
the  WIC  program  in  their  jurisdiction  to 
provide  information  on  clinic  locations- 
and  how  to  make  appointments.  The 
commenter  suggested  that  such  a  toll- 
free  number  could  also  serve  a  useful 
purpose  in  giving  information-referral  to 
Medicaid  recipients.  In  addition,  the 
commenter  suggested  adding 
information/referral  material  to  the 
forms  sent  to  eligibles  in  the  periodic 
eligibility  redetermination  process. 

One  commenter  noted  a  cooperative 
agreement  already  in  place  between  the 
Medicaid  and  WIC  agencies  that 
provides  for  written  notification  about 
WIC  at  Medicaid  eligibility 
determinations  and  written  notification 
about  WIC  annually  on  the  Medicaid 
card  of  every  Medicaid  recipient. 

One  commenter  recommended  that 
States  be  encouraged  ^o  use  the  new 
Medicaid  outreach  locations  required  by 
sections  4602  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508),  as  referral  sources.  The  commenter 
also  recommended  that  HCFA 
encourage  States  to  educate  providers  of 
early  and  periodic  screening,  diagnosis, 
and  treatment,  as  well  as  other  pediatric 
and  obstetrical  practitioners,  of  the 
availability  of  the  WIC  program. 

Response:  All  of  these  suggestions  are 
laudable,  either  as  components  of,  or 
complements  to,  the  information  and 
referral  required  by  section  6406  of 
OBRA  '89.  We  do  not  believe  it  is 
feasible  to  include  such  detailed 
descriptions  of  these  examples  in  the 
regulations.  States  are  encouraged  to 
use  these  and  other  devices  or  methods 
as  programs  to  satisfy  the  requirements 
of  section  6406  are  developed  and 
refined. 

V.  Provisions  of  the  Final  Regulations 

We  are  adopting  the  proposed 
regulations  as  final,  with  the  changes 
discussed  in  section  IV  of  this  preamble. 
In  summary,  we  are  adding  to  the 
regulations  a  reference  to  the  definitions 
of  "breastfeeding,"  "postpartum,"  and 
"pregnant"  women  as  defined  in  section 
17  of  the  Child  Nutrition  Act  of  1966 
(9  431.634(b),  and  a  reference  to  the 
applicability  of  the  requirements  to 
pregnant  women  wo  are  determined 
presumptively  eligible  for  Medicaid 
(5  431.635  (c)(2)  and  (d)(2)).  We  are  also 
specifying  that  the  State's  notification  of 


WIC  benefits  must  be  "timely" 
(§  431.635  (c)(2)). 

VL  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  inibal 
regulatory  impact  analysis  for  any  fmal 
regulation  that  meets  one  of  the  E.O.  - 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  thai 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612).  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  RFA.  we  do  not  consider 
States  or  individuals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
regulation  that  may  have  a  significant 
impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  which  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  primarily  conforms  the 
Medicaid  regulations  to  the  legislative 
provisions  of  section  6406  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  that  are  already  in  effect.  The 
provisions  affect  only  States  and  certain 
individuals.  Although  some  States  are 
experiencing  or  will  experience 
increased  costs  as  a  result  of  preparing 
and  distributing  notices  about  the  WIC 
program  to  certain  Medicaid  recipients. 
we  believe  the  costs  are  negligible. 
Federal  matching  of  50  percent  helps 
offset  these  costs. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  the 
operation  of  a  substantial  number  of 
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small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory . 
flexibility  analysis. 

Vn.  Paperwork  Burden 

Section  431.635  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  under  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35].  We  estimate  a  reporting 
burden  of  1  hour  per  State  for  the  State 
to  complete  the  necessary  State 
Medicaid  plan  amendments  for  this 
statutory  requirement  and  submit  them 
to  HCFA.  We  estimate  a  paperwork 
burden  of  2  hours  for  each  State  to 
prepare  the  notices  about  the  WIC 
program  for  distribution  to  certain    ■ 
Medicaid  recipients.  We  have  submitted 
these  regulations  to  0MB  for  review.  A 
notice  will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 

List  of  SubjecU  in  42  CFR  Part  431 

Grant  programs-health,  Health 
facilities,  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  431  is  amended  as 
follows: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  A  new  §  431.635  is  added  under 
subpart  M,  to  read  as  follows: 

§431.635    Coordination  of  Medicaid  with 
Special  Suppiemantal  Food  Program  for 
Women,  Infants,  and  Children  (WIC). 

(a)  Basis.  This  section  implements 
secUons  1902(a](ll)(C)  and  1902(a)  (53) 
of  the  Act,  which  provide  for 
coordination  of  Medicaid  with  the 
Special  Supplemental  Food  Program  for 
Women,  Infants,  and  Children  (WIC) 
under  section  17  of  the  Child  Nutrition 
Act  of  1966. 

(b)  Definitions.  As  used  in  this 
section,  the  terms  breastfeeding  women, 
postpartum  women,  and  pregnant 
women  mean  women  as  defined  in 
section  17  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1786(b)). 

(c)  State  plan  requirements.  A  State 
Plan  must  provide  for — 

(1)  Coordinating  operation  of  the 
Medicaid  program  with  the  State's 
operation  of  the  Special  Supplemental 
Food  Program  for  Women,  Infants,  and 
Children; 

(2)  Providing  timely  written  notice  of 
the  availability  of  WIC  beneHts  to  all 
individuals  in  the  State  who  are 
determined  to  be  eligible  (including 


presumptively  eligible)  for  Medicaid  and 
who  are: 

(i)  Pregnant  women; 

(ii)  Postpartum  women; 

(iii)  Breastfeeding  women;  and 

(iv)  Children  under  the  age  of  5. 

(3)  Referring  individuals  described 
under  paragraphs  (c)(2)  (i)  through  (iv) 
of  this  section  to  the  local  agency 
responsible  for  administering  the  WIC 
program. 

(d)  Notification  requirements.  (1)  The 
agency  must  give  the  written  notice 
required  under  paragraph  (c)  of  this 
section  as  soon  as  the  agency  identifies 
the  individual  (e.g.,  at  the  time  of  an 
eligibility  determination  for  Medicaid) 
or  immediately  thereafter  (e.g.,  at  the 
time  of  notice  of  eligibility). 

(2)  The  agency,  no  less  frequently 
than  annually,  must  also  provide  written 
notice  of  the  availability  of  WIC 
benefits,  including  the  location  and 
telephone  number  of  the  local  WIC 
agency  or  instructions  for  obtaining 
further  information  about  the  WIC 
program,  to  all  Medicaid  recipients 
(including  those  found  to  be 
presumptively  eligible)  who  are  under 
age  5  or  who  are  women  who  might  be 
pregnant,  postpartxim,  or  breastfeeding 
as  described  in  paragraphs  (c)(2)  (i) 
through  (iv)  of  this  section. 

(3)  The  agency  must  effectively  inform 
those  individuals  who  are  blind  or  deaf 
or  who  cannot  read  or  understand  the 
English  language. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — Medical  Assistance 
Program) 

Editorial  note:  This  document  was  received 
by  the  Office  of  the  Federal  Register  on  June 
17, 1992. 

Dated:  January  14, 1992. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  March  3, 1992. 
Louis  W.  Sullivan, 
Secretary. 
[FR  Doc.  92-14661  Filed  6-23-92;  8:45  am] 

BILUNQ  COOE  4120-01-M 


Office  of  Child  Support  Enforcefl>ent 

45  CFR  Part  303 
RIN  0970-AA78 

Child  Support  Enforcement  Program; 
Federal  Parent  Locator  Service  Fees 

agency:  Office  of  Child  Support 
Enforcement  (OCSE).  ACF,  HHS. 
ACnON:  Final  rule. 

SUMMARY:  The  Office  of  Child  Support 
Enforcement  operates  the  Federal 


Parent  Locator  Service  (FPLS)  as  part  of 
its  program  of  assisting  States  in 
securing  support  for  children.  We  have 
decided  to  seek  reimbursement  from 
States  for  use  of  the  FPLS  in  IV-D  cases 
in  which  the  support  rights  are  not 
required  to  be  assigned  to  the  State, 
effective  with  the  publication  of  this  rule 
in  final  form.  States  may  pay  the  fees 
themselves  or  charge  the  individuals 
involved  in  the  case.  The  user  fee  is 
anticipated  to  be  a  minimal  amount,  not 
exceeding  $1.00  per  request. 

EFFECTIVE  DATE:  June  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Hagan,  Policy  and  Planning 
Division,  OCSE.  (202)  401-5375. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  regulation  which 
require  approval  under  the  Paperwork 
Reduction  Act. 

Statutory  Authority 

This  regulation  is  published  under  the 
authority  of  sections  453(c)(3).  453(e)(2) 
and  1102  of  the  Social  Security  Act  (the 
Act). 

Section  453  of  the  Act  was  enacted  as 
part  of  PubUc  Law  93-647.  the  Social 
Services  Amendments  of  1974.  Section 
453  estabUshed  the  FPLS  and  specifies 
the  conditions  under  which  authorized 
persons  may  request  information 
concerning  the  whereabouts  of  absent 
parents.  Under  section  453(c)(3).  "the 
resident  parent,  legal  guardian,  attorney, 
or  agent  of  a  child  (other  than  a  child 
receiving  aid  under  part  A  of  this  title) 
(as  determined  by  regulations 
prescribed  by  the  Secretary)  without 
regard  to  the  existence  of  a  court  order 
against  an  absent  parent  who  has  a  duty 
to  support  and  maintain  any  such  child" 
is  authorized  to  request  information 
from  the  FPLS.  Section  453(e)(2)  requires 
that  "Whenever  such  services  are 
furnished  to  an  individual  specified  in 
subsection  (c)(3),  a  fee  shall  be  charged 
such  individual.  The  fee  so  charged  shall 
be  used  to  reimburse  the  Secretary  or 
his  delegate  for  the  expense  of  providing 
such  services." 

Section  1102  of  the  Act  requires  the 
Secretary  to  pubUsh  regidations  that 
may  be  necessary  for  the  efficient 
administration  of  the  functions  for 
which  he  is  responsible  under  the  Act 

Background 

The  FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  absent  parents 
and/ or  their  employers  for  purposes  of 
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establishing  paternity  end  securing 
support. 

Under  the  Child  Support  Enforcement 
program,  each  Stale  is  required  to 
operate  a  State  parent  locator  service 
(SPLS).  See  regulations  at  45  CFR  302.35. 
The  SPLS  uses  all  relevant  sources  of 
informalion  available  to  it  in  the  State, 
such  as  unemployment  compensation, 
employer  and  wage  information,  tax 
records,  motor  vehicle  records  and 
property  ownership  information.  In 
addition,  the  SPLS  has  access  to  the 
FPLS,  which  obtains  information  from 
Federal  and  State  data  bases,  such  as 
records  of  the  Internal  Revenue  Service, 
the  Social  Security  Administration,  the 
Department  of  Defense,  the  National 
Personnel  Records  Center,  the  Selective 
Service,  Lhe  DeparLment  of  Veterans 
Affairs,  and  the  State  Employment 
Security  Agencies. 

The  process  of  obtaining  this  location 
information  is  carefully  controlled  under 
regulations  at  45  CFR  303.70  and  by 
program  instnictions.  A  State  request 
must  come  only  from  SPLS  offices  and 
authorized  local  offices.  States  must 
submit  an  annual  certification,  signed  by 
the  director  of  the  State  child  support 
enforcement  agency  {known  as  the  IV-D 
agency)  or  his/her  designee  attesting 
that  requests  are  being  made  solely  to 
locate  an  individual  for  Child  Support 
Enforcement  program  purposes,  or  in 
cormection  with  a  parental  kidnapping 
and  child  custody  case  as  authorized  by 
Public  Law  96-611.  All  information 
obtained  through  the  FPLS  must  be 
safeguarded  and  treated  as  confidential. 

Until  now,  the  FPLS  only  charged  for 
non-rV-D  locate-only  and  parental 
kidnapping  and  child  custody  cases. 
(See  OCSE-AT-76-3.  dated  February  13. 
1976.) 

Changes  to  Previous  Regulations 

Fees  for  use  of  the  FPLS  in  child 
support  enforcement  cases  were 
previously  covered  in  regulations  at 
5  303.70(e)  (1).  (2).  (4).  and  (5).  Under 
paragraph  (e)(1),  the  State  IV-D  agency 
had  to  pay  the  fees  required  under 
section  453(e)(2)  of  the  Act.  Under 
paragraph  (e)(2),  the  IV-D  agency  was 
required  to  charge  the  fee  to  the  resident 
parent,  attorney  or  agent  of  a  child  who 
is  not  receiving  aid  under  title  IV-A  of 
the  Act.  (Previously,  this  had  been 
interpreted  to  mean  an  individual  who 
has  requested  locate-only  services.) 
Paragraph  (e)(4)  required  that  the  fee  be 
reasonable  and  as  close  to  actual  costs 
as  possible  so  as  not  to  discourage  use 
of  services  by  authorized  individuals. 
Under  paragraph  (e)(5),  the  Office  of 
Child  Support  Enforcement  (OCSE) 
collected  the  fees  from  the  IV-D  agency 
by  an  offset  of  the  State's  quarterly 


grant  award.  Other  parts  of  paragraph 
(e)  cover  FPLS  fees  charged  to  States  for 
location  requests  made  in  parental 
kidnapping  and  child  custody  cases. 

In  this  document,  we  revised 
S  303.70(e)(1)  to  make  clear  that, 
effective  upon  publication,  the  State 
must  pay  the  FPLS  fee  in  any  child 
support  case  in  which  individuals  are 
not  required  to  assign  their  support 
rights  to  the  State.  This  is  consistent 
with  the  requirements  of  section 
453(e)(2)  of  the  Act.  and  the  original 
intent  of  Congress  in  1975.  that  a  fee 
shall  be  charged  to  reimburse  the 
Secretary  for  the  expense  of  operating 
the  FPLS.  Moreover,  we  are  using  our 
authority  under  section  1102  of  the  Act 
to  expand  the  cases  not  subject  to  the 
fee  to  include,  in  addition  to  AFDC 
cases,  other  IV-D  cases  in  which  an 
assignment  of  support  rights  to  the  State 
is  required  (i.e..  IV-E  foster  care  and 
Medicaid  cases). 

We  revised  paragraph  (e)(2)  to  permit 
the  State  to  charge  the  resident  parent, 
attorney  or  agent  of  a  child  the  fee  or  to 
pay  the  fee  itself  without  charging  the 
individual.  This  provision  in  paragraph 
(e)(2)(i)  conforms  to  Federal  policy  in 
previous  paragraph  (e)(3)  on  FPLS  fees 
paid  in  parental  kidnapping  and  child 
custody  cases.  The  new  paragraph 
(e)(2)(i)  gives  States  the  same  payment 
option  in  all  tliree  types  of  cases  (IV-D 
cases  in  which  no  assignment  of  support 
rights  to  the  State  is  required,  non-FV-D 
locate-only  cases  in  which  location  of 
an  absent  parent  is  the  only  service 
requested,  and  parental  kidnapping  and 
child  custody  cases).  Paragraph  (e)(2)(ii) 
allows  the  IV-D  agency  to  recover  the 
fee  from  the  absent  parent  in  non-IV-D 
cases  and  repay  the  individual 
requesting  information  or  itself,  similar 
to  the  option  for  application  fees  for 
non-IV-D  cases  under  S  302.33. 
Paragraph  (e)(2)(iii)  provides  that  the 
payment  of  a  fee  by  the  IV-D  agency  is 
not  a  reimbursable  expense  under  the 
IV-D  program.  Rather,  such  amounts 
would  be  counted  as  program  income 
and.  in  accordance  with  S  304.50.  would 
be  excluded  from  quarterly  expenditure 
claims.  The  previous  paragraph  (e)(3) 
was  deleted. 

We  redesignated  the  previous 
paragraph  {e)(4)  as  new  paragraph 
(e)(3).  It  continues  to  require  that  fees  be 
reasonable  and  as  close  to  actual  costs 
as  possible  so  as  not  to  discourage  use 
of  the  I-TLS. 

Previous  paragraph  (e)(5)  provided 
that  the  Federal  government  collect  the 
fees  from  the  States  by  an  offset  of  the 
quarterly  grant  awards.  This  process 
was  contained  in  previous  paragraph 
(e)(6)  and  may  be  summarized  as 
follows: 


The  Federal  government  will  charge 
the  IV-D  agency  periodically  for  the 
costs  of  processing  requests  to  use  the 
FPLS.  Previously,  an  additional  fee  was 
charged  for  those  cases  submitted 
without  a  Social  Security  number  (SSN). 
With  the  new  fee  structure,  the  same  per 
case  fee  will  be  charged  for  cases 
submitted  with  or  without  an  SSN. 

If  a  State  fails  to  pay  the  fees  charged."" 
use  of  the  FPLS  may  be  suspended  for 
cases  subject  to  the  fee^until  payment 
is  received.  Finally,  fees  shall  be 
transmitted  in  the  amount  and  manner 
prescribed  by  the  OCSE  in  instructions. 
The  procedures  for  Federal  collection  of 
fees  outlined  above  are  contained  in  a 
new  paragraph  (e)(4)  that  covers  fees  in 
applicable  child  support  cases  and  all 
parental  kidnapping  and  child  custody 
cases.  Previous  paragraphs  (e)  (5)  and 
(6)  were  deleted. 

As  explained  later  in  response  to 
comments,  we  have  also  revised  the 
standards  for  program  operations 
regarding  location  of  absent  parents,  at 
S  303.3.  by  deleting  S  303.3(b)(6)  which 
had  required  IV-D  agencies  to  resubmit 
to  the  FPLS  at  least  annually  cases  in 
which  location  was  needed,  previous 
attempts  to  locate  had  failed,  and  which 
met  the  requirements  for  submittaL 

We  expect  that  States  have 
mechanisms  in  place  to  collect  and 
transmit  the  fees  with  minimal  lead 
time,  since  they  have  already  developed 
procedures  for  handling  FPLS  user  fees 
in  parental  kidnapping  and  child 
custody  and  non-IV-D  locate-only 
cases.  If  any  administrative  costs  are 
incurred  by  States  in  implementing  this 
fee.  States  may  wish  to  consider  such 
costs  when  setting  their  cost  recovery 
procedures,  if  they  have  elected  in  their 
State  plans  to  recover  costs  in  non- 
AFDC  cases.  Based  on  the  number  of 
requests  for  FPLS  services  anticipated 
for  FY  1991,  we  expect  to  recover 
approximately  687,000  dollars  per  year 
through  the  charges  imposed  by  this 
regulation. 

Fees  Previously  in  Effect 

Most  of  the  billing  and  payment 
procedures,  extended  in  this  regulation 
to  all  child  support  cases  subject  to  a 
fee,  had  been  in  effect  for  parental 
kidnapping  and  child  custody  cases 
since  1981  when  the  final  regulations  on 
use  of  the  FPLS  in  parental  kidnapping 
and  child  custody  cases  were  published. 
These  procedures  resulted  in  a  direct 
payment  to  the  OCSE,  through  an  HHS 
account,  and  expedited  availability  of 
funds  specific  to  operation  of  the  FPLS. 

Under  previous  policies  on  use  of  the 
FPLS  in  parental  kidnapping  and  child 
custody  cases  (OCSE  Action 
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Transmittal  81-12,  dated  June  15, 1981). 
we  charged  a  fee  of  $10  for  each  request 
that  contained  a  social  security  number, 
and  an  additional  fee  of  $4  for  each 
request  submitted  without  a  social 
security  number.  If  the  social  security 
number  could  not  be  fotmd,  the  $10  fee 
was  not  charged  since  location  requests 
could  not  be  processed  without  this 
number.  A  similar  fee  was  charged  for 
non-IV-D  locate-only  requests  pursuant 
to  OCSE-AT-82-17  (dated  November  12. 
1962).  States  were  notified  by  action 
transmittal  in  advance  of  any  change  in 
the  fee  amounts.  States  are  billed  on  an 
annual  basis  to  minimize  the 
administration  and  paperwork 
connected  with  this  process. 

OCSE  has  reviewed  the  costs  and 
determined  a  user  fee  which  is 
substantially  less  than  was  previously 
charged.  We  considered  the  costs  of  fees 
charged  by  the  Internal  Revenue  Service 
and  State  Employment  Security 
Agencies,  the  associated  costs  of  the 
National  Child  Support  Computer 
Center,  OCSE's  related  costs,  including 
salary  and  benefits  of  OCSE  FPLS  and 
systems  suport  personnel,  telephones 
and  building  costs,  mailings,  training, 
personal  computer  and  supplies,  the  cost 
of  the  contractor  which  provides  support 
to  the  FPLS,  and  other  relevant  costs. 
We  expect  the  fee  to  be  approximately 
Si  .00  per  request. 

An  Action  Transmittal  will  be  issued 
setting  forth  fees  and  procedures  for 
billing  and  payment  for  all  requests  sent 
to  the  FPLS  in  parental  kidnapping  and 
child  custody  cases  and  cases  in  which 
an  assignment  of  support  rights  to  the 
State  is  not  required.  We  will  review 
costs  periodically  and  make  adjustments 
to  the  fee  and  revise  the  Action 
Transmittal  if  appropriate.  This  final 
regulation  supersedes  OCSE-AT-76-3. 

Response  to  Comments 

We  received  65  conunents  on  the 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register 
November  15. 1990  (55  FR  47777), 
including  conunents  from  State  and  local 
IV-D  agencies  and  child  advocacy 
groups.  Comments  and  our  responses 
are  as  follows. 

Statutory  Authority 

Comment-  One  commenter  questioned 
why  OCSE  should  start  charging  FPLS 
fees  after  15  years  of  not  charging  fees 
for  FPLS  services.  Three  commenters 
challenged  the  legal  basis  for  the 
proposal,  claiming  that  the  legislation 
provided  for  the  FPLS  fee  to  be  charged 
only  for  parental  kidnapping  and  child 
custody  cases  and  non-IV-D  locate-only 
cases. 


Response:  The  Social  Security 
Amendments  of  1975  (Pub.  L  93-647), 
enacted  January  4, 1975,  established  title 
IV-D  of  the  Act  and  the  FPLS.  Section 

453(e)(2)  provides  that: 

Whenever  such  services  are  furnished  to 
an  individual  specified  in  subsection 
(c)(3),  a  fee  shall  be  charged  such 
individual.  The  fee  so  charged  shall  be 
used  to  reimburse  the  Secretary  or  his 
delegate  for  the  expense  of  providing 
such  services."  Section  453(c)  of  the  Act 
specifies  the  "authorized  tJerson" 
authorized  to  receive  information  as  to 
the  whereabouts  of  the  absent  parent 
includes  "the  resident  parent,  legal 
guardian,  attorney,  or  agent  of  a  child 
[other  than  a  child  receiving  aid  under 
part  A  of  this  title)  '  *  *."  (emphasis 
added).  The  legislative  history  of  Pub.  L 
93-647,  specifically  the  deUberations  of 
the  Senate  Committee  on  Finance 
(Senate  Report  93-1356:  page  55). 
provided  that  "(i)n  the  case  of  parent 
location  services,  a  fee  would  be 
charged  in  non-welfare  cases."  Senate 
Report  No.  93-1356  further  specified,  on 
page  55,  "(t)hat  collection  activities  for 
non-welfare  families  are  thus  envisioned 
as  being  self-financing,  unless  a  State 
decides  that  it  does  not  want  to  charge 
for  the  cost  of  the  service."  The  original 
Federal  legislation  for  child  support 
enforcement  services  under  title  IV-D  of 
the  Act.  Pub.L  93-647,  required  fees  for 
the  FPLS  be  charged  in  non-IV-D  cases. 
Current  economic  and  budgetary 
problems  warrant  the  charging  of  the 
minimal  FPLS  fees  contained  in  these 
regulations. 

Comment-  One  commenter  referenced 
a  recent  legislative  proposal,  requiring 
State  child  support  enforcement 
agencies  to  pay  for  FPLS  services,  which 
Congress  rejected,  as  "proof*  that  we 
lack  legislative  authority  to  charge  fees 
for  the  use  of  the  FPLS.  The  same 
commenter  suggested  that  Federal 
legislation  allows  fees  only  for 
application,  IRS  offset,  and  genetic 
testing,  and  that  FPLS  fees  are  not 
authorized.  Two  commenters  suggested 
that,  rather  than  OCSE  charging  a  fee 
for  each  submittal,  each  State  be 
charged  a  flat  fee  for  access  to  the  FPLS 
so  that  States  could  plan  for  a  specific 
amount  in  its  budget  tracking  systems. 

Response:  The  recent  legislative 
proposal  referenced  by  the  commenter 
was  to  charge  the  States  fees  for  use  of 
the  FPLS,  while  this  regulation 
implements  the  existing  statutory 
requirement  that  non-IV-D  individuals 
pay  fees  for  access  to  the  FPLS  location 
services.  We  have  not  proposed  to 
charge  a  flat  fee  to  each  State  for  access 
to  the  FPLS.  Additionally,  States  have 
had  extensive  experience  with  using  the 


FPLS  and  should  have  an  adequate 
basis  from  which  to  project  future 
budgetary  requirements.  Besides,  the 
charging  of  FPLS  fees  on  the  basis  of  the 
number  of  submittals  may  encourage 
States  to  exhaust  their  State  and  local 
resources  before  referring  a  case  to  the 
FPLS. 

Comment:  One  commenter  suggested 
that  OCSE  obtain  clearance  of  the  FPLS 
fee  proposal  by  the  IV-D  Directors' 
Policy  Committee  before  the  FPLS  fee 
policy  is  promulgated. 

Response:  We  believe  that  the 
procedures  required  under  the 
Administrative  Procedures  Act  for         , 
providing  an  opportunity  for  public 
comment  on  proposed  regulations  before 
the  final  regulations  are  published 
provide  sufiicient  opportunity  for  public 
input  during  the  rulemaking  process. 

Cases  Subject  to  FPLS  Fees 

Comment-  Several  commenters 
requested  clarification  about  whether 
former  recipients  of  public  assistance 
would  also  be  exempt  from  the  FPLS  fee. 

Response:  No,  former  recipients  of 
public  assistance  are  not  exempt  from 
the  FPLS  fee.  This  regulation,  at  45  CFR 
303.70(e)(1),  requires  the  IV-D  agency  to 
pay  the  fee  in  cases  other  than  those  in 
which  there  is  an  assignment  of  support 
rights  as  defined  in  45  CFR  301.1.  Only 
current  recipients  of  AFDC,  non-AFDC 
Medicaid,  and  title  IV-E  foster  care 
services  are  exempt  from  the  FPLS  fee. 
As  with  applicants  for  IV-D  services. 
States  have  the  option  to  chaige  the 
former  recipient  of  public  assistance, 
eligible  for  IV-D  services  under  45  CFR 
302.33(d)(l)(ii)  (as  published  in  the 
Federal  Register  on  February  26, 1991 
(56  FR  7988)),  for  the  costs  of  the  FPLS 
fee  or  to  absorb  the  cost  of  the  FPLS  fee 
out  of  State  funds.  States  may  recover 
the  cost  of  the  FPLS  fee  from  the  absent 
parent  and  reimburse  the  individual 
requesting  information,  or  itself,  as 
appropriate. 

Comment  Several  commenters 
opposed  the  proposal  distinguishing     ^ 
between  cases  with  Federally-required 
assignment  of  support  rights  to  the  State 
and  those  without  such  assignment 
claiming  that  the  proposal  discriminated 
against  those  without  such  assignment 
and  denied  those  without  such 
assignments  due  process  under  the 
Constitution.  One  commenter  suggested 
we  charge  a  smaller  fee  and  charge  the 
fee  in  all  cases,  including  those  with 
Federally-required  assignment  of 
support  rights  to  the  State,  in  order  to 
facilitate  tracking  for  billing. 

Response:  The  statute  prohibits 
charging  FPLS  fees  in  AFDC  cases. 
Under  section  453(c)(3)  and  4S3(e)(2)  of 
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the  Act.  FPLS  fees  must  be  charged  to 
the  resident  parent,  legal  guardian, 
attorney,  or  agent  of  a  child  (other  than 
a  child  receiving  aid  under  title  FV-A  of 
the  Act). 

Comment:  Two  commenters 
expressed  concern  that  the  charging  of 
FPLS  fees  for  cases  without  assignment 
of  support  rights  to  the  State,  coupled 
with  the  cap  on  non-AFDC  incentives 
payments,  appears  to  be  encouraging 
the  provision  of  less  services  to  non- 
AFDC  applicants  for  IV-D  services.  Two 
commenters  were  "extremely 
concerned"  that  the  FPLS  fees  proposal 
is  a  "precursor"  to  additional  user  fees. 
Response:  The  charging  of  FPLS  fees 
should  not  discourage  IV-D  agencies 
from  providing  the  full  range  of  IV-D 
services  to  all  those  in  need.  The 
nominal  fee  for  submitting  a  case 
without  a  required  assignment  of 
support  rights  to  the  State  can  be 
absorbed  by  the  State  or  charged  to  the 
individual  requesting  information.  States 
also  have  the  option  to  recover  the  cost 
of  the  FPLS  fee  from  the  absent  parent 
and  repay  the  individual  requesting 
information  or  itself,  as  appropriate. 
Charging  FPLS  fees  in  cases  without  an 
assignment  is  consistent  with  the 
Congressional  intent  with  respect  to  the 
1975  legislation  that  non-welfare  cases 
pay  for  the  cost  of  accessing  FPLS 
location  sources* 

Comment:  The  majority  of 
commenters  strongly  objected  to  the 
charging  of  FPLS  fees  since  the  States 
are  also  required  to  access  the  FPLS  in 
initial  location  attempts,  under  45  CFR 
.303.3(b)(3).  and  annually  thereafter, 
under  45  CFR  303.3(b)(6).  One 
commenter  suggested  that  OCSE  charge 
the  FPLS  fee  only  for  the  first  FPLS 
submittal  in  each  case,  with  subsequent 
FPLS  submittals  on  the  same  case  being 
free. 

Response:  In  response  to  comments, 
we  deleted  45  CFR  303.3(b)(6)  which  had 
required  States  to  resubmit  appropriate 
cases  annually  to  the  FPLS  when 
location  services  were  still  required. 
States  are  required,  under  45  CFR 
303.3(b)(3),  to  access  all  appropriate 
location  sources,  including  transmitting 
appropriate  cases  to  the  FPLS.  However, 
if  location  information  sufficient  to  take 
the  next  appropriate  action  in  a  case  can 
be  obtained  without  submittal  of  the 
case  to  the  FPLS,  submittal  would  not  be 
necessary.  Since  the  FPLS  has  a  broad 
range  of  location  sources  which  are 
otherwise  unavailable  to  the  States,  we 
strongly  encourage  States  to  resubmit 
cases  to  the  FPLS  when  their  efforts  to 
locate  the  absent  parent  using  their  own 
location  resources  have  been 
unsuccessful.  The  Federal  regulations,  at 
45  CFR  303.3(b)(5),  still  require  repeat 


location  attempts  where  previous 
attempts  failed  but  adequate  identifying 
and  other  information  exists  to  meet 
requirements  for  submittal.  We 
particularly  encourage  States  to 
resubmit  a  case  to  the  FPLS  before 
closing  the  case  due  to  failure  to  locate 
the  absent  parent. 

Comment:  Two  commenters  asked  if 
the  same  FPLS  fee  would  be  charged  for 
FPLS  submittals  in  which  location 
information  is  needed  in  parental 
kidnapping  and  child  custody  or  non-IV- 
D  locate-only  cases. 

Response:  The  FPLS  fee  will  be  the 
same  for  all  parental  kidnapping  and 
child  custody  cases  and  all  non-IV-D 
locate-only  cases. 

Amount  of  Fee — Impact  on  States  or 
Individuals 

Comment:  Several  commenters 
expressed  concern  that  their  States 
would  be  unable  to  afford  the  costs  of 
the  FPLS  fees  or  of  establishing  a 
process  to  recover  the  costs  from  the 
individual  requesting  information  or  the 
absent  parent. 

Response:  As  provided  in  45  CFR 
303.70(e)(2)  (i)  and  (ii),  the  IV-D  agency 
has  the  option  to  charge  the  costs  of  the 
FPLS  fees  to  the  person  requesting  the 
FPLS  information  or  to  pay  the  cost 
itself,  as  well  as  the  option  to  attempt  to 
recover  the  cost  of  the  FPLS  fee  from  the 
absent  parent.  Federal  matching  funds 
are  available  to  the  IV-D  agency  at  the 
prevailing  matching  rate  for  the  costs  of 
establishing  and  maintaining  the 
administrative  procedures  for  charging 
the  individual  requesting  information, 
and,  at  State  option,  recovering  the  costs 
from  the  absent  parent  and  repaying  the 
individual  requesting  information  or 
itself,  as  appropriate. 

Comment:  Two  commenters 
questioned  whether  the  charging  of 
FPLS  fees  was  the  most  cost-effective 
way  to  increase  collections  under  the 
IV-D  program,  and  suggested  that  States 
could  improve  their  collections  more 
efficiently  if  they  used  the  money 
instead  for  hiring  additional  statf. 

Response:  The  charging  of  FPLS  fees 
is  intended  to  carry  out  the  intent  of 
Congress  that  persons  not  receiving 
assistance  who  benefit  from  the  location 
services  of  the  FPLS  should  bear  the 
costs.  It  is  not  intended  to  increase 
collections  under  the  IV-D  program.  We 
emphasize  that  absorbing  the  cost  of  the 
FPLS  fees  is  an  option  for  States,  not  a 
requirement.  States  may  charge  the 
individual  requesting  ^Jhe  information. 
States  also  have  the  option  to  recover 
the  cost  of  the  FPLS  fees  from  the  absent 
parent  and  repay  the  individual 
requesting  information  or  itself,  as 
appropriate. 


Comment:  One  commenter  requested 
that  OCSE  allow  States  to  use  other 
location  resources  from  the  private 
sector  if  these  other  resources  are  more 
cost-effective  than  the  FPLS. 

Response:  If  a  State  is  able  to 
successfully  locate  the  absent  parent 
within  the  75-day  timeframe  required  in 
45  CFR  303.3(b)(3),  using  location 
resources  other  than  the  FPLS,  then 
submittal  of  the  case  to  the  FPLS  would 
not  be  necessary. 

Comment:  One  commenter  pointed  out 
that  States  might  be  less  likely  to  use  the 
FPLS  since  fees  are  being  charged.  This 
could  lead  to  a  delay  in  location  and 
possibly  to  applicants  for  IV-D  services 
becoming  eligible  for  public  assistance 
for  lack  of  child  support  collections. 

Response:  Since  the  Federal 
regulations,  at  45  CFR  303.3(b)(3). 
require  FV-D  agencies,  within  75  days  of 
determining  that  location  is  necessary, 
to  access  all  appropriate  location 
sources,  including  the  FPLS.  States'  use 
of  the  FPLS  should  not  decrease  for 
appropriate  cases.  States  which 
aggressively  pursue  State  and  local 
location  information  may  be  able  to 
complete  location  services  for  many  IV- 
D  cases  without  submitting  them  to  the 
FPLS,  which  would  reduce  their  need  for 
FPLS  services.  Timeframes  for  providing 
location  services  should  ensiu'e  location 
services  are  not  delayed. 

Comment-  The  regulations,  at  45  CFR 
303.70(e)(4)(ii).  provide  that  if  a  State 
fails  to  pay  the  FPLS  fee  for  cases 
submitted,  FPLS  services  may  be 
suspended  for  cases  subject  to  the  FPLS 
fee  until  the  State  pays  the  fees.  Two        I 
commenters  expressed  concern  that 
families  needing  FPLS  services  would  be 
denied  access  to  the  FPLS  if  their  State 
were  under  suspension  for  failure  to 

pay- 

Response:  We  do  not  expect  that 
States  which  opt  to  absorb  the  cost  of 
the  FPLS  fees,  rather  than  charging  the 
individual  requesting  information  or 
recovering  the  cost  from  the  absent 
parent,  would  then  refuse  to  pay  the 
FPLS  fee  and  face  suspension.  However, 
a  State  which  fails  to  meet  Federal 
requirements  for  use  of  the  FPLS  in 
appropriate  cases  may  be  found  not  to 
have  complied  with  State  plan 
requirements  and^ould  be  subject  to 
audit  penalties. 

Comment.  One  commenter  requested 
definite  information  on  the  amount  of 
the  FPLS  fee.  in  order  to  allow  the  IV-D 
agency  to  adequately  plan  its  budget. 

Response:  Based  upon  current 
operating  costs,  it  is  anticipated  that,  for 
those  cases  eligible  for  a  fee.  the  cost 
will  be  approximately  $1.00  per  case. 
Each  year,  the  cost  will  be  reassessed 
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and  adjusted  if  necessary.  The  States 
will  be  notified  if  the  fee  is  changed.  The 
OCSE  Annual  Report  to  Congress 
provides  the  number  of  location 
requests  submitted  by  each  State  to  the 
FPLS  for  the  last  five  years.  Using  this 
data,  the  States  will  be  able  to  project 
the  approximate  number  of  cases  they 
M-ill  submit  and,  therefore,  the  costs  they 
can  expect  to  incur.  Upon  request,  the 
FPLS  will  provide  the  State  with  the 
number  of  cases  submitted  last  year. 

We  will  charge  each  State  for  the 
number  of  non-IV-D  and  parental 
kidnapping  and  child  custody  cases 
submitted  to  the  FPLS  by  that  State. 
Again,  it  is  recommended  that, 
whenever  appropriate.  States  exhaust 
State  and  local  locate  resources  before 
referring  a  case  to  the  FPLS. 

Comment.  One  commenter  stated  that 
opposition  to  the  fee  could  be  overcome 
by  granting  the  commenter  direct 
computer  access  to  the  FPLS,  which 
would  speed  up  the  receipt  of  location 
information.  One  commenter  requested 
a  differential  fee  structure  for  the  FPLS 
fees,  where  submittals  by  tape  exchange 
would  be  charged  less. 

Response:  At  the  request  of  the  State 
IV-D  Director  and  upon  subsequent 
approval  by  OCSE,  large  jurisdictions 
can  obtain  direct  access  to  the  FPLS. 
With  direct  access,  the  user  can  expect 
to  receive  information  horn  all  matches, 
except  those  done  quarterly,  within  an 
average  of  one  to  three  weeks  from  the 
date  they  submit  the  case  to  the  FPLS. 
We  are  not  establishing  a  differential 
fee  structure  since  the  amount  of  data 
processing  required  and  the  charges 
imposed  on  the  FPLS  are  comparable 
regardless  of  the  format  in  which  the 
cases  are  submitted. 

Comment.  One  commenter  requested 
that  the  regulation  specify  a  "cap"  on 
the  FPLS  fee,  with  any  subsequent 
increase  allowable  only  through  the 
regulatory  process. 

Response:  As  has  been  the  case  with 
FPLS  fees  charged  for  non-IV-D  locate- 
only  cases  and  for  parental  kidnapping 
and  child  custody  cases,  we  will  use  the 
Action  Transmittal  process  when,  and  if, 
there  is  a  need  for  any  subsequent 
revision  to  the  amount  of  the  FPLS  fee. 
While  the  charging  of  fees  is  addressed 
in  regulations,  we  believe  it  is 
appropriate  to  set  the  amount  of  the  fees 
in  program  instructions.  Since  the  FPLS 
fees  are  to  cover  only  the  costs  to  the 
Federal  government  of  operating  the 
FPLS.  the  costs  will  be  set  accordingly. 
Some  costs  [e^.,  salaries,  equipment, 
and  overhead]  are  fixed,  while  others 
(e^.,  computer  processing  time  and 
agency  chaises]  fluctuate  with  volume. 
Continued  improvements  in  the 
databases  and  technology  will  allow  the 
FPLS  to  be  even  more  efficient,  and 
should  limit  the  need  for  cost 
adjustments. 


Comment-  One  commenter  expressed 
concern  that  the  proposed  regulation  did 
not  specify  the  amount  of  the  additional 
FPLS  fee  to  be  charged  when  the 
submittal  does  not  include  a  social 
security  number  (SSN]-  One  commenter 
does  not  include  a  social  security 
number  (SSN).  One  commenter 
requested  clarification  about  whether 
the  additional  fee  for  cases  with  no  SSN 
would  be  charged  only  in  parental 
kidnapping  and  child  custody  cases  and 
non-IV-D  locate-only  cases  or  in  all  IV- 
D  cases  without  an  assignment  of 
support  rights  to  the  State.  Also,  would 
the  FPLS  submittal  fee  be  refunded  if  the 
ciase  was  submitted  without  a  SSN  and 
there  is  no  SSN  found? 

Response:  States  will  be  charged 
approximately  $1.00  per  case  for  all  non- 
IV-D  locate-only  cases  and  parental 
kidnapping  and  child  custody  cases 
submitted  to  the  FPLS.  No  additional  fee 
will  be  charged' for  a  case  submitted 
widiout  a  SSN.  The  FPLS  fee  would  not 
be  refunded  if  the  case  was  submitted 
without  a  SSN  and  no  SSN  is  found. . 
since  the  FPLS  fee  is  based  upon 
submittal  of  the  case,  even  when 
location  information  is  not  found. 

Comment.  One  commenter  requested 
clarification  about  whether  there  will  be 
an  additional  fee  for  processing  location 
submittals  through  the  State 
Employment  Security  Administrations 
(SESAs). 

Response:  Since  the  FPLS  fee  is  based 
on  the  total  costs  of  operating  the  FPLS, 
including  the  costs  of  processing 
location  submittals  through  the  SESAs. 
there  is  no  additional  fee  for  this 
service. 

Comment.  One  commenter  suggested 
that  the  present  process  of  offsetting  the 
quarterly  OCSE  payment  to  the  States, 
under  45  CFR  303.70(e)(5),  is  preferable 
to  the  proposed  bilhng  system. 

Response:  At  present,  the 
commenter's  suggested  process  is  not 
available  for  charging  the  States  for 
their  FPLS  submittals.  We  are  exploring 
avenues  which  will  allow  this  option 
and  will  notify  States  of  the  procedures 
through  the  Action  Transmittal  process. 

Quality  of  FPLS  Data 

Comment-  Commenters  pointed  out 
that  other  location  information 
resources,  including  some  Federal 
sources,  are  better,  cheaper  and  provide 
more  timely  information.  Commenters 
also  complained  that  FPLS  data  is  quite 
out-of-date  by  the  time  the  State  or  local 
agency  receives  the  information  and 
that  the  absent  parents  often  have 
moved  already.  Additionally, 
commenters  pointed  out  that  other 
resources  are  more  cost-effective  than 
FPLS,  and  charge  the  State  IV-D 
agencies  only  when  the  submittal  results 
in  a  successful  location. 

One  commenter  suggested  that  the 


FPLS  fees  should  only  be  assessed  if  the 
location  information  is  later  verified. 
One  commenter  expressed  concern 
regarding  the  need  to  improve  both  the 
data  in  the  FPLS  system  and  the 
timeliness  of  responding  to  requests, 
and  suggested  that  FPLS  fees  should  not 
be  charged  if  more  than  thirty  days  pass 
before  the  location  information  is  sent  to 
the  State  or  local  IV-D  agency. 

Response:  Many  State  sources 
provide  State  level  location  data  that  is 
more  current  than  the  national  level 
data  provided  by  the  FPLS.  If  the  IV-D 
agency  believes  that  the  absent  parent 
is  residing  in-state,  we  encourage  the 
rV-D  agency  to  use  their  own  in-state 
resources  before  submitting  cases  to  the 
FPLS.  If  the  absent  parent  is  not  found 
by  using  State  level  sources,  the  FPLS  is 
the  only  source  for  accessing  national 
Federal  databases. 

The  currency  of  the  locate  information 
provided  by  the  FPLS  is  not  within  the 
control  of  the  FPLS.  Rather,  the  currency 
of  the  information  is  determind  by  the 
frequency  with  which  each  of  the 
agencies  updates  its  database. 
Therefore,  the  currency  of  the  data 
ranges  from  very  current,  such  as  State 
Employment  Security  Agency  (SESA) 
unemployment  data  and  Social  Security 
Administration  (SSA)  benefit 
information,  to  data  which  are  a  year 
old,  such  as  National  Personnel  Record 
Center  (NPRC)  data.  The  time  of  year  of 
the  request  and  the  frequency  with 
which  the  source  agency  allows  the 
FPLS  to  conduct  matches  also  impacts 
on  the  currency  of  the  data.  For 
example,  the  Internal  Revenue  Service 
(IRS)  provides  the  address  reported 
when  filing  income  tax  returns. 
Therefore,  address  data  are  very  current 
during  and  right  after  Federal  income 
tax  returns  are  filed.  The  data  become 
progressively  less  current  throughout  the 
year. 

The  FPLS  is  continuously  looking  for 
additional  and  more  current  sources  of 
location  information  that  could  be 
accessed.  For  example,  the  quarterly 
SESA  crossmatches  implemented  in 
1990  have  provided  the  most  current 
wage  and  unemployment  data  available. 

The  turnaround  time  for  receipt  of 
information  from  the  FPLS  depends 
upon  how  often  the  agency  with  location 
information  permits  us  to  conduct  a 
crossmatch  and  the  data  processing 
capabilities  of  the  State  or  local 
jurisdiction  to  whom  we  forward  the 
information.  The  FPLS  conducts 
crossmatches  weekly  with  SSA  and  the 
IRS,  bi-weekly  with  the  Selective 
Service  System  (SSS),  Department  of 
Defense  (DOD)  and  NPRC.  bi-monthly 
with  the  Department  of  Veterans  Affairs 
(DVA),  and  quarteriy  with  the  IRS  (for 
SSN  search)  and  SESAs.  The  FPLS  does 
not  maintain  a  database  of  addresses. 
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Information  received  from  the 
cooperating  agencies  is  passed  on  to  the 
requesting  jurisdiction  within  days  of 
receipt  by  the  FPLS.  Therefore,  the 
average  turnaround  time  from  the  day  of 
submittal  to  the  FPLS  is  one  to  three 
weeks,  with  the  exception  of  the 
quarterly  matches.  The  submitting  IV-D 
agency  may  experience  a  longer 
response  time  due  to  the  time  required 
by  their  State  data  processing  staff  to 
process  the  FPLS  tape  and  forward  the 
information  to  the  local  offices. 

CommenL  Two  commenters  stated 
that  the  FPLS  is  the  least  effective 
source  of  location  information  and  one 
conunenter  suggested  that  OCSE 
propose  to  Congress  to  abolish  the  FPLS. 

Response:  Using  the  FPLS  is  the  only 
way  that  States  can  access  Federal 
databases.  If  the  absent  parent  is  living 
out  of  State,  the  FPLS  may  provide  the 
best  possible  leads  available.  While  the 
absent  parent  may  not  be  at  the  address 
provided  by  the  FPLS.  these  leads 
provide  valuable  information  for  the  IV- 
D  agency  to  use  in  skip  tracing.  Skip 
tracing  is  the  process  of  using  whatever 
information  is  available  to  the  IV-D 
agency  to  develop  a  plan  for  locating  the 
absent  parent.  For  example,  if  the  FPLS 
can  only  provide  former  employment 
information  on  the  absent  parent,  the 
IV-D  agency  should  contact  the  former 
employer  for  any  additional  leads.  Or,  if 
the  FPLS  can  only  provide  a  former 
address,  the  IV-D  agency  should  contact 
the  U.S.  Postal  Service,  or  the  former 
landlord/landlady,  for  information  as  to 
where  the  absent  parent  may  now  live. 
In  fact,  in  1990,  States  requested  the 
assistance  of  the  FPLS  in  locating  the 
absent  parent  and/or  his/her  employer 
in  over  3  million  cases.  Location 
information  was  provided  to  the 
submitting  IV-D  agencies  in  79  percent 
of  the  cases  submitted  with  a  SSN. 

Sometimes  data  that  appears  to  be  out 
of  date  may,  in  fact,  provide  the  best 
lead  available.  For  example,  SSA  data  is 
older  and  updated  less  frequently  than 
SESA  data.  However,  in  conducting  an 
evaluation  of  SESA  data  we  determined 
that  SSA  does  provide  a  good  lead  in 
determining  in  which  State  the  absent 
parent  may  reside. 

For  the  SESA  evaluation,  we 
submitted  the  same  100,000  cases  to 
both  SSA  and  42  participating  SESAs. 
SSA  provided  addresses  on  68,113  cases 
and  the  SESAs  provided  addresses  on 
46,756  cases. 

In  23,345  cases,  no  address  was  found 
in  either  database. 

In  38,244  of  the  100,000  cases,  an 
address  was  found  by  both  SSA  and  the 
SESAs.  In  82  percent  of  these  cases,  the 
address  of  the  absent  parent  provided 
by  tl.e  SESA  was  in  the  same  State  as 


the  address  obtained  from  SSA. 
Furthermore,  in  56  percent  of  these 
cases  both  the  SESA  and  SSA  provided 
addresses  for  the  absent  parent  that 
were  in  the  same  zip  code. 

Comment-  One  commenter 
recommended  that  OCSE  use  the  funds 
generated  by  the  FPLS  fees  to  improve 
the  FPLS  database,  stating  that  such  an 
improvement  would  in  part  compensate 
States  for  the  additional  costs  incurred. 

Response:  The  funds  generated  by  the 
FPLS  fees  will  cover  the  costs  to  the 
Federal  government  of  operating  the 
FPLS,  including  the  costs  of  processing 
the  submittals  and  the  fees  charged  by 
the  agencies  for  providing  the  data.  The 
FPLS  is  continuously  researching  the 
feasibility  of  accessing  additional 
databases  and  enhancing  FPLS 
operations  as  the  need  arises. 

Charging  the  Individual  Requesting 
Information 

Comment:  Several  commenters 
pointed  out  that  the  IV-D  agency  would 
not  be  able  to  collect  the  FPLS  fees  up 
front  from  the  individual  requesting 
information  since  the  IV-D  agency 
would  not  know  whether  the  use  of  the 
FPLS  would  be  necessary  in  a  particular 
case  or  how  many  times  the  case  might 
be  referred  to  FPLS.  There  would  also 
be  an  administrative  dilemma  regarding 
reimbursing  the  individual  requesting 
information  if  the  IV-D  agency  were  to 
collect  sufficient  money  to  allow  several 
submittals  and  then  located  the  absent 
parent  on  the  first  attempt.  Two 
commenters  also  expressed  concern  that 
IV-D  agencies  would  run  afoul  of  the 
cost  recovery  requirements,  which 
provide  that  cost  recovery  must  be  done 
on  a  case-by-case  basis. 

Response:  States  which  choose  to 
charge  the  FPLS  fee  to  the  individual 
requesting  location  information,  rather 
than  to  pay  the  FPLS  fee  without 
charging  the  individual,  may  charge  the 
individual  only  when  that  case  is 
submitted  to  the  FPLS.  If  the  case  is 
later  resubmitted,  the  State  may,  at  that 
time,  again  charge  the  individual 
requesting  information  for  the  FPLS  fee. 
Since  additional  referrals  may  not  be 
necessary,  it  would  be  inappropriate  to 
charge  for  multiple  submittals  on  the 
same  absent  parent  at  one  time. 
Likewise,  a  State  that  elects  to  recover 
the  costs  of  the  FPLS  fees  from  the 
absent  parent  could  recover  the  costs  if 
the  case  is  submitted  to  the  FPLS.  If  the 
case  is  later  resubmitted,  the  State  may 
attempt  to  recover  the  costs  for  each 
time  the  case  was  submitted. 

Comment:  Several  commenters 
expressed  concern  that  if  the  IV-D 
agency  were  to  bill  the  individual 
requesting  information  and  then  await 


payment  before  submittal  of  the  case  to 
FPLS,  the  seventy-five  day  timeframe  for 
location  efforts,  at  45  CFR  303.3(b)(3). 
would  not  be  met  in  many  cases.  Two 
other  commenters  asked  whether  the 
IV-D  agency  would  be  exempt  from 
referring  cases  to  FPLS  if  the  individual 
requesting  information  refused  to  pay 
the  FPLS  fee.  Also,  two  commenters 
requested  clarification  about  whether 
the  IV-D  agency  would  be  allowed  to 
close  the  IV-D  case  if  the  individual 
requesting  information  refused  to  pay 
the  FPLS  fee. 

Response:  States  that  choose  to 
collect  the  FPLS  fee  from  the  individual 
requesting  information,  rather  than 
paying  the  FPLS  fee  without  charging 
the  individual,  would  still  be  responsible 
for  meeting  program  standards  location 
timeframes  in  45  CFR  303.3(b)(3).  If  the 
individual  requesting  information 
refused  to  pay  the  FPLS  fee  and  all  other 
appropiate  location  efforts  (in 
accordance  with  45  CFR  303.3)  were 
unsuccessful,  and  submittal  of  the  case 
to  the  FPLS  was  the  only  avenue  left,  the 
IV-D  agency  would  be  able  to  close  the 
case  under  the  case  closure  criterion  at 
45  CFR  303.11(b)(12).  This  allows  case 
closure  if.  in  an  non-AFDC  case,  the  IV- 
D  agency  documents  the  circumstances 
of  the  custodial  parent's  non- 
cooperation  and  an  action  by  the 
custodial  parent  is  essential  for  the  next 
step  in  providing  IV-D  services.  The  IV- 
D  agency  also  must  meet  the 
requirements  for  .case  closure 
notification  at  45  CFR  303.11(c), 
including  notifying  the  custodial  parent 
in  writing  60  calendar  days  prior  to 
closure  of  the  case  of  the  State's  intent 
to  close  the  case.  The  case  must  be  kept 
open  if  the  custodial  parent  then 
cooperates  in  response  to  the  notice,  or 
reopened  after  closure  at  the  custodial 
parent's  request  if  there  is  a  change  in 
circiunstances.  that  is.  the  custodial 
parent  decides  to  cooperate. 

Comment:  Many  commenters  pointed 
out  that  the  applicants  for  IV-D  services 
are  often  quite  poor  and  would  not  be 
able  to  afford  the  additional  fee.  Some 
commenters  suggested  that  without  the 
assistance  of  the  IV-D  agency,  many  of 
these  families  would  eventually  have  to 
apply  for  public  assistance.  One 
commenter  stated  that  the  State  would 
not  want  to  charge  the  individual 
requesting  information  the  FPLS  fee  - 
since  the  fee  might  discourage  the 
individual  requesting  information  from 
applying  for  IV-D  services.  Many 
commenters  strongly  objected  to  an 
additional  fee.  and  demanded  that 
absent  parents  be  charged  the  cost, 
since  the  FPLS  process  would  not  be 
necessary  if  the  absent  parents  were 
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meeting  their  responsibilities.  Several 
commenters  strongly  objected  to  paying 
the  State  IV-D  Agency  any  additional 
fees  since  these  agencies  are  not 
effectively  pursuing  the  absent  parents 
in  their  individual  cases. 

Response:  Each  State  has  the  option 
to  charge  the  individual  requesting 
information  or  to  absorb  the  cost  of  the 
FPLS  fee.  Each  State  also  has  the  option 
to  recover  the  costs  of  the  FPLS  fee  from 
the  absent  parent  to  repay  the  individual 
requesting  information  or  itself,  as 
appropriate.  The  FPLS  fee  is  paid  to 
OCSE  for  the  costs  to  the  Federal 
government  of  operating  the  FPLS. 

Comment  Three  commenters 
indicated  that  the  interstate  process 
would  be  hindered  by  the  charging  of 
the  FTLS  fees  and  requested  that  OCSE 
specify  that  the  initiating  State  is 
responsible  for  the  costs  of  the  FPLS 
fees,  by  either  charging  the  individual 
requesting  information  or  absorbing  the 
cost  itself.  One  conunenter  pointed  out 
that  there  would  be  particular 
difficulites  in  interstate  cases  if  the 
/  initiating  State  were  to  pay  the  FPLS 
fees  and  the  responding  State  would  be 
responsible  for  recovering  the  costs  from 
the  absent  parent. 

Response:  Responding  States  are  not 
required  to  submit  cases  to  the  FPLS 
(see  45  CFR  303.3(b)(4)).  The  initiating 
State  submits  the  case  to  the  FPLS  and 
then,  if  the  absent  parent  is  located  in 
another  State,  refers  the  case  to  the 
responding  State  for  child  support 
enforcement  services.  However,  if  a 
responding  State  were  to  submit  a  case 
to  the  FPLS.  the  responding  State  would 
be  charged  the  FPLS  fee.  We  recognize 
the  difTiculties  that  an  initiating  State 
would  face  in  recovering  the  cost  of  the 
FPLS  fee  from  the  absent  parent. 
However,  recovery  of  the  FPLS  fee  from 
the  absent  parent  is  only  one  of  the 
three  options  a  State  would  have  to 
Hnance  the  cost  of  submitting  cases  to 
the  FPLS.    ' 


Cost  Recovery 

Comment  Many  commenters 
expressed  concern  that  the 
administrative  procedures  to  recover  the 
FPLS  fees  from  the  absent  parent  or 
billing  the  individual  requesting 
information  woidd  "require  complex 
administrative  procedures  to  perform 
billing,  accounting  and  revenue 
functions."  One  conunenter  expressed 
concern  that  the  time,  money,  and 
energy  for  assessing,  billing,  collecting, 
and  accounting  for  the  FPLS  fees  would 
be  better  spent  on  more  important 
provision  of  IV-D  services.  Many 
commenters  expressed  concern  that  the 
costs  of  the  FPLS  fees  recovery  process 
would  outweigh  the  amount  of  the 


recovered  costs,  at  both  the  Federal  and 
State  levels.  One  conunenter  pointed  out 
that  even  if  the  State  were  to  collect  the 
FPLS  fee  from  either  of  the  parents,  the 
rV-O  agency  would  not  get  that  money, 
which  would  instead  go  to  the  State's 
general  revenue  fund. 

Response:  Each  State  has  the  option 
to  absorb  the  cost  of  the  FPLS  fee  if  the 
State  believes  that  the  cost  of  the 
administrative  procedures  to  collect  the 
FPLS  fee  from  the  individual  requesting 
information  or  to  recover  the  cost  from 
the  absent  parent  would  not  be  cost- 
effective.  Federal  matching  at  the 
prevailing  flnancial  reimbursement  rate 
would  be  available  for  the  costs  of 
developing  and  operating  such 
administrative  procedures.  States  will 
have  to  consider  their  individual  State's 
policy  regarding  fees  going  into  the 
general  revenue  fund  rather  than  to  the 
IV-D  agency  when  deciding  whether  to 
charge  the  individual  requesting 
information,  recover  the  cost  from  the 
absent  parent,  or  absorb  the  cost  of  the 
FPLS  fee  itself. 

Comment  Many  commenters 
questioned  whether  recovery  from  the 
absent  parents  would  be  feasible  since 
cost  recovery  would  occur  only  after  the 
actual  child  support  was  collected,  and 
there  is  no  assurance  that  location 
would  even  result  in  support  collections. 
One  commenter  pointed  out  that  the 
cost  of  getting  the  fee  reduced  to  a 
judgment  and  the  other  costs,  such  as 
tracking  the  costs,  and  billing  the  absent 
parents,  would  make  the  recovery  more 
expensive  than  the  amount  that  would 
be  recovered. 

Response:  We  agree  with  the 
commenter  that  recovering  the  fee  from 
absent  parents  may  not  be  feasible  or 
cost-effective  under  certain 
circumstances.  States  have  the  option  to 
charge  the  fee  to  the  individual 
requesting  information  or  absorb  the  fee. 
as  well  as  the  option  to  recover  the  fee 
charged  from  the  absent  parent.  If  a 
State  determines  that  charging  the 
absent  parent  is  not  the  best  approach, 
it  may  elect  to  absorb  the  fees  itself. 

Comment  One  commenter  requested 
we  revise  the  Federal  regulations  on  the 
enforcement  techniques  to  allow  the  use 
of  the  enforcement  techniques  for  this 
cost  recovery,  and  any  other  recovery  of 
costs. 

Response:  Statutory  prohibitions 
preclude  the  use  of  the  Federal  income 
tax  refund  offset  process  for  the 
collection  of  fees  from  the  absent 
parent  However,  the  IV-D  agency  may 
use  the  other  enforcement  techniques, 
available  under  section  466  of  the  Act 
and  45  CFR  302.70,  for  collection  of  the 
FPLS  fee  from  the  absent  parent,  if 
authorized  under  State  law  and 


procedures.  The  State  may  also  use 
other  enforcement  techniques  available 
under  State  law  to  recover  the  fee 
charged 

Please  note  that  any  amount  collected 
from  the  absent  parent  must  be  treated 
first  as  a  payment  on  the  current  support 
obligation  before  fees  are  collected. 

Program  Income 

Comment  Many  commenters 
suggested  that  section  455  of  the  Act 
requires  OCSE  to  reimburse  States  for 
the  administrative  costs  of  operating 
their  IV-D  programs,  and  the  FPLS  fees 
are  administrative  costs  eligible  for 
Federal  reimbursement.  One  commenter 
pointed  out  that  the  FPLS  fees  proposal 
could  be  seen  as  comparable  to  the 
application  fee.  One  commenter 
questioned  how  payment  of  the  FPLS  fee 
can  be  considered  income  when 
expended  at  submittal  of  the  case  to 
FPLS.  when  the  income  would  actually 
not  be  collected  until  recouped  from  the 
individual.  The  commenter  worried  that 
the  fee  would  be  counted  a  second  time 
.when  the  fee  was  collected  from  the 
individual. 

Response:  Section  455(a)(1)  of  the  Act 
requires  that  "(I)n  determining  the  total 
amounts  expended  by  any  State  during 
a  quarter,  for  purposes  of  this 
subsection,  there  shall  be  excluded  an 
amount  equal  to  the  total  of  any  fees 
collected  or  other  income  resulting  from 
services  |>rovided  under  the  plan 
approved  under  this  part."  The  FPLS  fee 
is  like  the  IV-D  application  fee  in  that,  if 
a  State  decides  to  absorb  the  fee  rather 
than  collect  it.  State  funds  used  to  pay 
^e  FPLS  fee  are  not  program 
expenditures  for  purposes  of  claiming 
Federal  matching  funds  and  are 
considered  as  program  income.  The  cost 
will  be  incurred  when  the  case  is 
submitted  to  the  FPLS.  Any  collection  of 
the  amount  of  the  fee  from  the 
individual  requesting  information  or 
recovery  of  the  fee  from  the  absent 
parent  would  not  be  counted  a  second 
time. 

Comment  Some  commenters  pointed 
out  that  although  States  are  prohibited 
from  claiming  Federal  rein^bursement 
for  the  costs  of  paying  the  FPLS  fees. 
States  would  expect  Federal 
reimbursement  for  the  administrative 
costs  of  developing  a  system  for  the 
billing,  payment  tracking,  and  other 
expenses  associated  with  charging  the 
individual  requesting  information  the 
FPLS  fee  or  recovering  the  FPLS  fee  from 
the  absent  parent 

Response:  As  previously  addressed. 
Federal  matching  funds  at  the  prevailing 
rate  would  be  available  for  the  costs  of 
developing  and  maintaining  the 
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administrative  procedures  of  collecting 
the  fee  from  the  individual  requesting 
information  or  recovering  the  fee  from 
the  absent  parent. 

Comment:  One  commenter  requested 
that  OCSE  allow  States  to  exclude  the 
costs  of  the  FPLS  fees  from  the  incentive 
calculations  under  45  CFR  304.12,  as  is 
allowed  for  the  costs  of  genetic  tests. 

Response:  The  Child  Support 
Enforcement  Amendments  of  1984  (Pub. 
L.  98-378]  amended  section  458  of  the 
Act  to  allow  for  the  exclusion  of  the 
costs  of  genetic  testing  from  State 
administrative  costs  in  the  calculation  of 
the  incentive  payment  While  the  costs 
of  genetic  testing  are  considered 
program  expenditiu^s,  these  regulations, 
at  45  CFR  303.70(e)(2)(iii].  specify  that 
State  funds  used  to  pay  the  fee  under 
section  453(e)(2)  are  not  program 
expenditures  under  the  State  plan. 
Therefore,  the  costs  of  the  FPLS  fees 
would  not  be  considered  in  the  incentive 
calculations  under  45  CFR  304.12. 

Miscellaneous 

Comment-  One  commenter  suggested 
that  the  FPLS  fees  NPRM  was  a  major 
rule  since  the  proposal  would  cause 
major  increase  in  costs  to  State  and 
local  rV-D  agencies. 

Response:  We  do  not  believe  that  the 
regulation  should  be  considered  a  major 
rule  since  the  costs  of  the  FPLS  fees  are 
expected  to  be  minor,  less  than  a  million 
dollars  across  the  54  States  and 
jurisdictions.  Executive  Order  12291 
considers  a  major  rule  to  be  one  which 
is  likely  to  have  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more. 

Comment-  Several  commenters 
requested  that  OCSE  delay  the  effective 
date  of  the  FPLS  fees  regulation  since 
some  State  IV-D  agencies  would  need 
lead  time  to  request  additional 
budgetary  authority  from  their  State 
legislatures  or  to  develop  mechanisms 
for  collecting  and  transmitting  the  FPLS 
fees.  Other  commenters  said  they  need 
the  lead  time  to  incorporate  the 
accounting  requirements  for  the  FPLS 
fees  into  their  management  information 
systems.  Another  commenter  said  they 
would  need  the  lead  time  to  promulgate 
their  own  State  regulations-to  their  local 
rV-D  agencies,  and  that  process  cannot 
begin  until  the  Federal  regulations  are 
published.  One  Stale  would  be  seeking 
authority  to  ensure  that  the  fees 
collected  from  the  individual  requesting 
information  or  recovered  from  the 
absent  parent  would  be  earmarked  to 
reimburse  the  agency  rather  than  go  into 
the  State's  general  revenue  fund. 

Response:  We  do  not  believe  that 
delay  in  the  effective  date  for  the 
charging  of  FPLS  fees  is  appropriate. 


Stales  have  been  on  notice  since  at  least 
the  November  15, 1990,  publication  of 
the  proposed  regulation  that  OCSE  was 
considering  a  change  to  the  IV-D 
regulations  to  charge  for  the  costs  of 
operating  the  FPLS. 

Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act 
of  1980  (Pub.  L  96-354),  we  are  required 
to  prepare  a  regulatory  flexibility 
analysis  for  those  rules  which  would  - 
have  a  signi^cant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  the  impact  of  these  regulations 
is  on  States  and,  at  State  option, 
individuals,  these  regulations  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
a  regulatory  flexibility  analysis  is  not 
required. 

Regulatory  Impact  Analysis 

The  Secretary  has  determined.  In 
accordance  with  Executive  Order  12291, 
that  this  rule  does  not  constitute  a 
"major"  rule  for  the  following  reasons: 

(1)  The  annual  effect  on  the  economy 
would  be  less  than  $100  million; 

(2)  This  rule  would  not  result  in  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  and 

(3)  This  rule  would  not  result  in 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

List  of  Subjects  in  45  CFR  Part  303 

Child  support,  grant  programs /social 
programs,  reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.023,  Child  Support 
Enforcement  Program) 

Dated:  )uly  29. 1991. 
}o  Anne  B.  Bamhart, 
Assistant  Secretary  for  Children  and 
Families. 

Dated:  January  6, 1992. 
Louis  Sullivan, 
Secretary. 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority.  42  U.S.C.  651  through  658. 66a 
663,  664.  666,  667. 1302. 1396a(8)(25, 
139eb(d)(2),  139eb(o),  13geb(p)  and  139erk). 


S303J    [AfiMftcted] 

2.  For  the  reasons  set  forth  in  the 
preamble,  we  are  receiving  45  CFR 
303J{b)(6). 

3.  For  the  reasons  set  forth  in  the 
preamble,  we  are  revising  45  CFR 
303.70(e)  to  read  as  follows: 

9  303.70    Requests  t>y  th»  Stat*  Psrsnt 
Locator  Ssrvtc*  (SPL5)  for  information 
from  ttie  Federal  Parent  Locator  Service 
(FPLSy. 


(e)(1)  The  IV-D  agency  shall  pay  the 
fees  required  under 

(i)  Section  453(e)(2)  of  the  Act  in  IV-D 
cases  in  which  there  is  no  assignment  of 
support  rights  to  the  State  under  S  301.1 
of  this  chapter  and  in  non-IV-D  locale- 
only  cases  in  which  the  location  of  an 
absent  parent  is  the  only  service 
requested:  and 

(ii)  Section  454(17)  of  the  Act  in 
parental  kidnapping  and  child  custody 
cases. 

(2)(i)  The  IV-D  agency  may  charge  an 
individual  requesting  information,  or 
pay  without  charging  the  individual,  the 
fee  required  under  sections  453(e)(2)  and 
454(17)  of  the  Act. 

(ii)  The  Stale  may  recover  the  fee 
required  under  section  453(e)(2)  of  the 
Act  from  the  absent  parent  who  owes  a 
support  obligation  to  a  family  on  whose 
behalf  the  IV-D  agency  is  providing 
services  and  repay  it  to  the  individual 
requesting  information  or  itself. 

(iii)  State  funds  used  to  pay  the  fee 
under  section  453(e)(2)  of  the  Act  are  not 
program  expenditures  under  the  Slate 
plan  but  are  program  income  under 
9  304.50  of  this  chapter. 

(3)  The  fees  required  under  sections  . 
453(e)(2)  and  454(17)  of  the  Act  shall  be 
resonable  and  as  close  to  actual  costs  as 
possible  so  as  not  to  discourage  use  of 
the  FPLS  by  authorized  individuals. 

(4)(i)  For  costs  of  processing  requests 
for  information  under  sections  453(e)(2) 
and  454(17)  of  the  Act,  the  Federal 
government  will  charge  the  IV-D  agency 
periodically.  A  fee  will  be  charged  for 
submitting  a  case  to  the  FPLS  for 
location  information. 

(ii)  If  a  Stale  fails  to  pay  the 
appropriate  fees  charged  by  the  Office 
under  this  section,  the  services  provided 
by  the  FPLS  in  cases  subject  to  the  fees 
may  be  suspended  until  payment  is 
received. 

(iii)  Fees  shall  be  transmitted  in  the 
amount  and  manner  prescribed  by  the 
Office  in  instructions. 


|FR  Doc.  92-14780  Filed  6-23-02;  8^45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-127;  RM-7346,  RM- 
7375,  RM-7445,  RM-771 1] 

Radio  Broadcasting  Services; 
Richmond  Hill,  GA,  Estill,  Blackvllle, 
Branchvllie  and  Waltert>oro,  SC 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Thoroughbred 
Communications,  Inc.,  (formerly 
Richmond  Hill  Broadcasting], 
substitutes  Channel  287C3  for  Channel 
287A  at  Richmond  Hill,  Georgia,  and 
modifies  Station  WRHQ(FM)'8 
construction  permit  to  specify  operation 
on  the  higher  class  channel.  At  the 
request  of  Eutaw  Broadcast  Associates, 
Channel  288A  is  allotted  to  Branchville, 
South  Carolina,  as  the  community's  first 
local  FM  service.  Channel  229A  is 
substituted  for  Channel  287A  at 
Walterboro,  South  Carolina,  and  Station 
WONO's  construction  permit  is 
modified  to  specify  the  alternate  Class 
A  channel  At  the  request  of  Williams 
Commtmications,  the  proposal  to  allot 
Channel  250C3  to  Estill.  South  Carolina, 
and  substitute  Channel  239A  for 
unoccupied  but  applied  for  Channel 
250A  at  Blackville,  South  Carolina,  is 
dismissed.  At  the  request  of  Toni  T. 
Rinehart,  the  proposal  to  allot  Channel 
229A  to  Edisto  Beach,  South  Carolina,  is 
dismissed.  See  56  FR  19968,  May  1. 1991. 
and  SUPPLEMENTARY  INFORMATION, 

infra.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  3, 1992.  The 
application  filing  window  for  Channel 
286A  at  Branchville,  South  Carolina,  will 
open  on  August  4, 1992,  and  close  on 
September  3. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  First 
Report  and  Order.  MM  Docket  No.  91- 
127.  adopted  May  28. 1992.  and  released 
June  19, 1992.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  ^fW.. 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1714  21st  Street.  NW..  Washington.  DC 
20036. 


Channel  287C3  can  be  allotted  to 
Richmond  Hill  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  19.3  kilometers  (12  miles) 
northeast  to  avoid  short-spacings  to  the 
allotment  and  construction  permit 
coordinates  for  Station  WhS/T* 
Hinesville.  Georgia,  to  two  pending 
applications  for  Channel  287A  at 
Femandina  Beach.  Florida,  and  to 
Station  WIFO-FM.  Jesup.  Georgia,  at 
coordinates  North  Latitude  31-59-42  and 
West  Longitude  81-06-40.  Channel  286A 
can  be  allotted  to  Branchville  without 
the  imposition  of  a  site  restriction,  at 
coordinates  33-15-06;  80-49-00.  Channel 
229A  can  be  allotted  to  Walterboro  with 
a  site  restriction  of  10.2  kilometers  (6.3. 
miles)  east,  at  coordinates  32-55-00;  80- 
33-00. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

$73,202    [AmwKtodl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  287A  and  adding 
Channel  287C3  at  Richmond  Hill. 

§73.202    [AmwKtod] 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  adding  Branchville. 
Channel  286A,  and  by  removing 
Channel  287A  and  adding  Channel  229A 
at  Walterboro. 

Federal  Communications  Commission. 
Beveriy  McKittrick, 

Assistant  Chief,  Policy  andRules  Division, 
Mass  Media  Bureau. 

[FR  Doc.  92-14861  Filed  6-23-92:  8:45  am] 

BIUING  CODE  e712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  92-55;  RM-7939] 

Radio  Broadcasting  Services;  Quincy, 
CA 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  262C3  for  Channel  262A  at 
Quincy,  California,  and  modifies  the 
construction  permit  for  Station  KSPY 
(FM)  to  specify  operation  on  the  higher 
powered  channel,  as  requested  by  John 
K.  LaRuc.  See  57  Fed.  Reg.  10749,  March 


30, 1992.  Coordinates  for  Channel  262C3 

at  Quincy  are  40-02-41  and  120-53-04. 

With  this  action,  the  proceeding  is 

terminated. 

EFFECTIVE  DATE:  August  3. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  ]oyner.  Mass  Media  Bureau,  (202) 

634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-55, 
adopted  June  3, 1992,  and  released  June 
19. 1992.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center,  (202)  452-1422. 
1714  21st  Street.  N.W..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

973.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  ¥M 
Allotments  under  California,  is  amended 
by  removing  Channel  262A  and  adding 
Channel  262C3  to  Quincy. 

Federal  Communications  Commission. 
Beveriy  McKittrick. 

Assistant  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc.  92-14862  Filed  6-23-92:  8:45  am) 

BtUiNQ  COOC  6712-bl-M 


47  CFR  Part  73 

[MM  Docket  No.  8»-S47;  RM-6899;  RM- 
7021;  RM-7100;  RM-71021 

Radio  Broadcasting  Services;  Hannah* 
Mill  and  Milledgeville,  GA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  grants  a 
petition  for  reconsideration  filed  by 
Radio  Georgia.  Inc.  of  that  portion  of  the 
Report  and  Order  in  this  proceeding 
which  made  an  allotment  of  Channel 
266A  to  Hannahs  Mill,  Georgia.  See  56 
FR  30510,  July  3, 1991.  We  will  delete 
Channel  266A  from  Hannahs  Mill, 
Georgia,  after  determining  on 
reconsideration  that  Hannahs  Mill  is  not 
a  community  for  allotment  purposes. 
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With  this  action,  the  proceeding  is 

terminated. 

EFFECTIVE  DATE:  AugU8t  3,  1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  Beaty.  Mass  Media  Bureau. 
(202)  634-5430. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-547, 
adopted  June  4, 1992,  and  released  June 
18. 1992.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
Downtown  Copy  Center.  (202)  452-1422, 
1714  2l8t  Street  ^4W..  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AutlMxity:  47  U.S.C.  154.  303. 

§73.202    [AiTMnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  286A,  Hannahs 
Mill. 

Federal  Communications  Commission. 

Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division,  Mass  Medio 

Bureau. 

|FR  Doc.  92-14869  Filed  6-23-92;  8:45  am) 

BILLING  COOC  6712-41-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  212 

(FRA  Docket  No.  RSSP-3,  Notice  No.  41 
RIN  2130-AA6S 

Revision  of  State  Safety  Participation 
Regulations 

AGENCY:  Federal  Railroad 

Administration  (FI^).  DOT. 

ACTION:  Final  rule. 

summary:  This  document  revises  the 
FRA  regulations  on  State  participation 
in  railroad  safety  inspections  and 
investigations  with  respect  to  the 
transportation  of  hazardous  materials. 
The  revisions  are  necessary  to 
implement  the  expanded  authority 
contained  in  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 


1990  (HMTUSA).  The  objective  of  these 
revisions  is  to  expand  the  existing 
program  to  include  State  hazardous 
materials  inspectors. 
EFFECTIVE  DATE:  This  regulation  will 
become  effective  on  July  24, 1992. 

FOR  FURTHER  INFORMATION  CONTACT! 

Phil  Olekszyk,  Office  of  Safety,  Federal 
Railroad  Administration,  Washington. 
DC  20590.  Telephone:  (202)  386-0510. 
Arnold  Gross.  Office  of  Safety,  Federal 
Railroad  Administration.  Washington, 
DC  20590.  Telephone:  (202)  366-0536. 
Christine  Beyer,  Trial  Attorney.  Office 
of  Chief  Counsel.  FRA.  Washington.  DC 
20590.  Telephone:  (202)  366-0635  or  (202) 
366-0443. 
SUPPt^MENTARY  INFORMATION: 

Background 

Section  206  of  the  Federal  Railroad 
Safety  Act  of  1970  (Safety  Act).  45 
U.S.C.  435.  provides  for  a  state  role  in 
investigation  and  surveillance  activities 
with  respect  to  safety  regulations  issued 
by  FUA.  Regulations  implementing 
section  206  of  the  Safety  Act.  referred  to 
as  the  State  Participation  i>rogram.  were 
published  on  December  18. 1973  (38  FR 
34748),  amended  on  November  28. 1974 
(40  FR  55508)  and  now  are  found  at  49 
CFR  part  212.  The  1970  Safety  Act. 
however,  initially  did  not  permit  state 
participation  with  respect  to  the  older 
Federal  railroad  safety  laws,  such  as  the 
Safety  Appliance  Acts  (45  U.S.C.  1-16). 
the  Hours  ofService  Act  (45  U.S.C.  61- 
64b).  the  Signal  Inspection  Act  (49  U.S.C. 
26),  and  the  Locomotive  Inspection  Act 
(45  use.  22-34),  and  FRA's  state 
participation  regulations  reflected  this 
limitation. 

Section  4  of  the  Federal  Railroad 
Safety  Authorization  Act  of  1980.  Public 
Law  96-423,  94  Stat.  1812  (October  10. 
1980).  authorized  FRA  to  expand  the 
state  program  to  include  participation  in 
investigative  and  surveillance  activities 
under  the  older  Federal  railroad  safety 
statutes.  Regulations  implementing  this 
expansion  and  revising  49  CFR  part  212 
were  published  on  September  16, 1982 
(47  FR  41048).  However,  because  the 
Hazardous  Materials  Transportation 
Act  ("HMTA").  49  App.  U.S.C.  1801  et 
seq.,  was  not  among  the  statutes 
referred  to  in  the  1980  amendment, 
states  were  not  yet  authorized  to 
-    enforce  the  Federal  regulations  issued 
under  that  statute. 

Section  28  of  the  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990,  Public  Law  101-615, 104  Stat.  3244 
(November  16, 1990)  amended  section 
206  of  the  Safety  Act  to  permit  state 
inspection  and  surveillance  under  any 
Federal  regulation  "related  to  railroad 
safety."  The  legislative  history  makes 


clear  that  the  amendment  was  expressly 
intended  to  make  the  hazardous 
materials  regulations  issued  under  the 
HMTA  one  of  the  Federal  railroad 
safety  laws  covered  by  FRA's  state 
participation  program.  136  Cong.  Rec 
S16867  (daily  ed.  October  23, 1990) 
(statement  of  Sen.  Exon).  Pursuant  to 
that  authority,  FRA  now  revises  part  212 
to  include  qualification  requirements  for 
state  personnel  engaged  in  the 
inspection  of  railroads,  shippers,  and 
manufacturers  who  transport  hazardous 
material  by  railroad,  offer  such  material 
for  transportation  by  railroad,  cause 
such  material  to  be  transported  by 
railroad,  or  manufacture  bulk  containers 
for  the  transport  of  such  material  by 
railroad. 

On  June  13, 1991.  FRA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  the  Federal  Register  (56  FR  27222)  to 
revise  the  State  Safety  Participation 
Program  regulations.  The  specific 
objective  of  the  proposed  revision 
included  expansion  of  the  existing 
program  to  provide  for  Stale  hazardous 
materials  inspectors  and  to  make  minor 
editorial  changes  where  necessary  to 
facilitate  FRA's  expanded  authority 
with  respect  to  hazardous  materials 
safety  inspections. 

FRA  held  a  public  hearing  on  the 
proposal  on  August  21. 1991.  Although 
no  witnesses  appeared  to  present 
testimony.  FRA  did  receive  written 
comments  from  six  State  agencies.  All  of 
these  comments  have  been  reviewed 
and  fully  considered  during  the 
formulation  of  this  final  rule. 

All  commenters  expressed  support  for 
the  proposed  revisions,  but 
recommended  changes  to  one  or  more 
sections,  primarily  the  qualification 
requirements  set  forth  in  §  212.227.  Most 
of  the  commenting  State  agencies  stated 
that  the  proposed  requirements  were  too 
stringent  and  would,  in  fact,  preclude 
the  hiring  of  many  qualified  apphcants. 
In  response,  the  final  rule  permits  the 
States  to  consider  additional  relevant 
experience  in  lieu  of  four  years  of 
managerial  experience  when  making 
hiring  decisions. 

Also,  Oregon's  Public  Utility 
Commission  and  Washington's  Utilities 
and  Transportation  Commission  noted 
that  their  authority  extends  only  to 
railroads,  not  to  shippers  and  other 
entities  regulated  by  the  hazardous 
materials  regulations.  State  agencies 
that  are  restricted  in  this  way  are 
nonetheless  free  to  participate  in  the 
program  to  the  full  extent  of  their 
authority.  Since  shipper  compliance  Is 
an  important  part  of  this  program.  FRA 
urges  these  agencies  to  work  toward 
obtaining  full  authority  to  permit  the 
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most  efficient  use  of  State  and  Federal 
resources,  but  FRA  will  not  exclude  any 
State  from  the  program  simply  because 
that  State  agency  lacks  authority  over 
entities  other  than  railroads. 

The  following  is  a  further  summary  of 
written  comments  received  and  an 
explanation  of  the  revisions  made  by 
FRA  in  response  to  those  comments.   - 

Section-by-Section  Analysis 
Subpart  A— General 

Section  212.3    Definitions. 

Oregon  questioned  the  definition  of 
"manufacturer"  as  it  relates  to  the 
proposed  qualification  requirements, 
suggesting  that  the  two  together  would 
require  applicants  to  have  extensive 
engineering  knowledge.  As  now  written, 
an  engineering  background  is  not  the 
sole  method  of  meeting  the  qualification 
requirements.  However,  FRA  believes 
that  such  a  background  is  valuable  and 
pertinent  to  completing  the  tasks  of  a 
hazardous  materials  inspector 
successfully.  Many  of  our  current 
inspectors  have  engineering  degrees  or 
experience. 

In  order  to  clarify  the  entities  subject 
to  the  hazardous  materials 
transportation  regulations  and  the 
authority  of  participating  state 
inspectors,  the  final  rule  now  contains  a 
definition  of  "shipper"  that  did  not 
appear  in  the  NPRM.  This  definition 
tracks  the  statutory  language,  and 
includes  those  companies  or  individuals 
that  actually  offer  shipments  for 
trans[>ortation,  as  well  as  those  that 
arrange  for  or  in  any  way  cause  such 
transportation. 

Section  21Z101    Program  Principles, 

Oregon  believes  that  certain  language 
in  paragraph  (b)(1)  of  this  section.  ("FRA 
and  State  inspections  determine  the 
extent  to  which  the  railroads,  shippers, 
and  manufacturers  have  fulfilled  their 
obligations  with  respect  to  inspection, 
maintenance,  training,  and  supervision") 
could  be  construed  to  mean  that  FRA 
inspectors  must  also  have  knowledge  of 
and  inspect  for  compliance  with  the 
regulations  of  the  Environmental 
Protection  Agency  and  the  Occupational 
Safety  and  Health  Administration.  FRA 
does  not  Intend  this  language  to  be 
construed  in  such  a  way,  and  in  fact,  our 
inspectors  do  not  have  the  authority  to 
enforce  the  regulations  of  another 
Federal  agency. 

Oregon  also  raised  a  question  about 
the  extent  of  FRA-State  interface  with 
respect  to  inspections  in  light  of  the 
language  of  paragraphs  (b)(1)  and  (c)  of 
this  section.  Paragraph  (b)(1)  describes 
the  inspection  efforts  carried  out  by 


FRA  and  State  inspectors,  and 
paragraph  (c)  states  that  FRA  maintains 
oversight  of  railroad,  shipper,  and 
manufacturer  conditions  by  conducting 
inspections  in  concert  with  participating 
State  agencies.  This  section  sets  forth 
the  manner  in  which  all  railroad 
transportation  can  be  monitored 
nationally  to  ensure  safety.  FRA 
inspectors  and  inspectors  from 
participating  State  agencies  are 
authorized  to  conduct  safety  inspections 
and  cite  violations  where  necessary; 
those  violations  are  then  submitted  to 
FRA  headquarters  for  review  and 
enforcement  action.  By  retaining 
responsibility  for  final  review  and 
enforcement,  FRA  has  the  ability  to  see 
that  enforcement  policies  are  carried  out 
consistently  throughout  the  country,  and 
to  determine  where  problematic  trends 
are  developing. 

Section  212.105    Agreements. 

This  section  has  irequired  that  the 
agreement  under  which  states 
participate  in  the  rail  safety  program 
accurately  assert  that  the  State  has 
jurisdiction  over  the  safety  practices  of 
railroad  operations  in  that  State.  The 
proposal  added  shipper  and 
manufacturing  operations  to  this 
requirement,  reflecting  the  expanded 
authority  contained  in  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990.  Oregon  and 
Washington  agencies  submitted 
comments  in  which  they  assert  that  their 
jurisdiction  is  limited  by  State  charter  to 
railroads.  Therefore,  these  States  cannot 
enforce  the  Federal  hazardous  materials 
transportation  regulations  through  their 
railroad  safety  units  with  resjject  to 
shippers  and  manufacturing  companies 
that  operate  within  the  state  or  cause 
hazardous  materials  to  be  transported 
within  the  state.  However,  those  States 
with  limited  jurisidiction  may 
participate  in  the  program  to  the  full 
extent  of  their  authority.  The  final  rule 
makes  clear  the  jurisdiction  over 
railroads  is  the  prerequisite  for  a  State's 
participation,  but  requires  that  the 
agreement  state  whether  the  State 
agency  has  jurisdiction  over  the  other 
entities  as  well.  Clearly,  FRA  would 
prefer  that  all  participating  States 
actively  enforce  the  Federal  regulations 
against  shippers  and  manufacturers,  as 
well  as  railroads,  but  those  state 
agencies  that  caimot  do  so  will  not  be 
omitted  from  the  program  for  that 
reason. 

It  is  also  important  to  note  that  the 
language  of  this  subsection,  specifically 
"the  agency  has  jurisdiction  over  safety 
practices  applicable  to  railroad,  shipper, 
and  manufacturer  *  *  *  operations  in 
that  State,"  does  not  limit  the 


participating  State's  authority  to  those 
railroads,  shippers,  and  manufacturers 
who  maintain  a  continuing  physical 
presence  in  the  State.  Participating  State 
inspectors  will  be  enforcing  current 
Federal  regulations  that  apply 
throughout  the  United  States,  regardless 
of  a  shipment's  orgin;  accordingly,  those 
inspectors  can  enforce  those  regulations 
against  entities  whose  activities  have 
caused  violations  to  occur  in  their 
states.  As  long  as  a  violation  is  detected 
within  the  State's  borders,  the  fact  that 
the  violation  originated  in  another  State 
is  no  bar  to  enforcement  action  by  the 
State  where  the  violation  was  detected. 

Section  21Z 109   Joint  planning  of 
inspections. 

No  comments  were  received:  this 
section  is  adopted  as  proposed. 

Section  212.201    General  qualifications 
of  State  inspection  personnel. 

This  section  requires  State  hazardous 
materials  inspectors  to  have  basic 
knowledge  of  the  organization  of 
shippers  and  manufacturers.  Missouri 
suggested  that  this  information  is  best 
handled  on  a  case-by-case  basis  by 
individual  inspectors,  and  should  not  be 
included  in  the  general  quahfication 
requirements.  FRA  believes  that  being 
familiar  with  the  dock  procedures, 
shipping  paper  preparation,  and 
supervisory  personnel  of  the  shippers 
and  manufacturers  in  an  inspector's 
assigned  territory  is  pertinent  to  proper 
inspection,  surveillance,  and 
enforcement  for  which  the  inspector  is 
responsible. 

Section  212.227    Hazardous  materials 
inspector. 

State  agencies  from  Oregon. 
Washington.  Nevada,  and  Missouri 
submitted  comments  concerning  the 
proposed  qualification  requirements  for 
hazardous  materials  inspectors.  Each 
agency  stated  that  the  requirements 
were  unreasonably  strict  and  would 
exclude  many  qualified  apphcants.  The 
agencies  noted  that  existing  State  salary 
limits  would  not  attract  candidates  who 
could  meet  the  proposed  standards.  In 
response,  FRA  has  amended  the 
proposal  to  provide  States  more 
flexibility.  These  new  standards  do  not 
permit  less  qualified  inspectors  into  the 
program,  but  they  do  permit  the  States 
to  consider  experience  and  education 
factors  that  did  not  appear  in  the  NFRM. 
State  agencies  can  now  consider 
applicants  with  a  bachelor's  degree  In  a 
related  technical  field,  applicants  with 
two  or  more  years  of  managerial 
experience  related  to  enfc-cement  of  the 
Federal  hazardous  materials  regulations. 
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or  applicants  with  four  years  of  recent 
experience  in  connection  with  those 
regulations.  Typical  related  technical 
fields  would  Include  chemistry,  chemical 
engineering,  mechanical  engineering, 
civil  engineering,  fire  safety  engineering 
and  general  engineering.  The  four-year 
managerial  experience  requirement  has 
been  reduced  to  two  years,  since  FRA 
believes  that  two  full  years  of  such 
responsibilities  will  adequately  prepare 
an  applicant  for  the  inspection  and 
surveillance  program.  Finally,  the  rule 
now  provides  that  applicants  with  four 
years  of  recent  experience  related  to  the 
enforcement  of  the  Federal  hazardous 
materials  regulations  can  qualify  to  be 
State  Inspectors.  This  requirement 
would  be  filled  by  individuals  who  have 
worked  on  loading  docks,  inside 
manufacturing  or  shipper  plants,  or  in 
railroad  yards  or  offices  where 
hazardous  materials  compliance 
activities  were  part  of  the  job.  or  who 
have  prepared,  packaged,  placed, 
loaded,  or  unloaded  hazardous  material 
shipments  in  compliance  with  the 
Federal  regulations.  Examples  of 
specific  job  categories  that  meet  this 
requirement  are  quality  control 
specialist,  technician,  or  loading  rack 
employee  in  an  industrial  plant  that 
regularly  ships  hazardous  materials  by 
railroad;  tank  car  repairman;  AAR 
Bureau  of  explosives  inspector.  State 
policeman  or  fireman  trained  ini 
hazardous  materials  response 
techniques;  and  engineers,  conductors, 
trainmasters,  road  foremen,  or 
mechanics  employed  by  railroads  that 
regularly  transport  hazardous  materials. 

In  connection  with  the  qualification 
requirements,  one  State  agency 
suggested  that  FRA  permit  hazardous 
materials  cross-training  for  State 
inspectors  who  are  currently  working  in 
another  railroad  safety  discipline.  Due 
to  its  limited  training  budget,  FRA. 
which  will  provide  the  training,  cannot 
expend  valuable  resources  on  inspectors 
who  will  be  working  in  the  hazardous 
materials  area  on  a  part-time  basis  only. 
Also,  FRA  believes  that  the  hazardous 
materials  discipline  is  a  complex  and 
potentially  dangerous  area,  and 
therefore  demands  the  full  attention  of 
these  inspectors. 

Section  212.229    Apprentice  hazardous 
materials  inspector. 

One  commenter  suggested  that  an 
interim  "compliance"  inspector  be 
developed  to  fit  between  the  apprentice 
inspector  level  and  the  full  hazardous 
materials  inspector,  and  that  this 
inspector  be  required  to  meet  less 
stringent  qualification  criteria.  As 
suggested,  this  inspector  would  inspect 
only  railroads,  particularly  in  those 


states  that  do  not  have  authority  to 
inspect  shippers  and  manufacturers. 
FRA  believes  that  the  amended 
qualification  standards  in  the  final  rule 
considerably  enlarge  the  pool  of 
qualified  applicants.  The  apprentice 
program  permits  those  candidates  who 
do  not  have  adequate  work  or 
educational  backgrounds  to  enter  the 
program  and  obtain  immediate  training 
and  experience.  FRA  can  see  no  value  in 
adding  a  third  tier  to  the  State 
inspection  program  given  the  added 
flexibility  in  the  final  rule.  Also,  the 
State  hazardous  materials  inspection 
program  is  patterned  after  the  programs 
for  all  other  railroad  safety  disciplines, 
which  have  been  very  successful. 

Regulatory  Impact 

Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

The  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  non-major  under 
Executive  Order  12291.  Also,  it  is  not 
considered  to  be  significant  under  DOT 
policies  and  procedures  (44  FR 11304, 
February  26, 1979)  since  it  merely 
conforms  the  provisions  of  the  existing 
regulatory  program  to  the  new  statutory 
authorization. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C  601  et  seq.)  requires  a  review  of 
proposed  and  final  rules  to  assess  their 
impact  on  small  entities.  This  final  rule 
will  only  affect  State  governments  and 
will  not  have  an  adverse  economic 
impact  on  any  entity  because  it  does  not 
place  any  new  requirements  or  burdens 
on  the  public.  Therefore,  it  is  certified 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
provisions  of  the  Regulato.-y  Flexibility 
Act. 

Paperwork  Reduction  Act 

This  rule  will  require  modifications  to 
the  paperwork  package  for  the 
information  collection  requirements 
contained  in  the  Safety  Participation 
Regulations  (49  CFR  212)  (0MB 
Approval  Number  2130-0509).  FRA 
estimates  that  approximately  10  states 
will  participate  and  expand  their 
existing  programs  to  provide  for  State 
hazardous  materials  inspectors.  Revised 
§  212.109  will  increase  the  burden  for 
the  annual  work  plan  for  the  ten 
participating  states  by  100  hours  (10 
states  X 10  hours  each).  FRA  estimates 
that  approximately  20  hazardous 
materials  inspectors  will  be  involved 
and  proposed  new  Section  212.227  will 


increase  the  annual  burden  for 
submitting  inspection  reports  to  FRA  as 
follows: 

(1)  Motive  Power  and  Equipment 
Inspection  Report  (FRA  6180.59  and 
6180.59A)— 2.600  hours  (2.600  reports  Xl 
hour  each); 

(2)  Operating  Practices  Inspection 
Report  (FRA  6180.65  and  6180.65A)— 
3.750  hours  (5,000  reports  X  45  minutes); 

(3)  Violation  of  Operating  Practices/ 
Hazardous  Materials  Regulations  (FRA 
6180.67)— 400  hours  (800  reports  X  30 
minutes  each). 

Total  annual  burden  increase  for  the 
State  Safety  Participation  Regulations  is 
6,850  hoiu^.  All  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  or  suggestions  for  reducing 
these  burdens  to  Gloria  D.  Swanson, 
Office  of  Safety.  RRS-21,  Federal 
Railroad  Administration,  400  7th  Street. 
SW.,  Washington,  DC  20590;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  ATTN:  Desk  Officer  for  FRA 
(OMB  No.  2130-0509).  726  Jackson  Place, 
NW.,  Washington,  DC  20503.  Copies  of 
any  such  comments  should  also  be 
submitted  to  the  docket  of  this 
rulemaking  at  the  address  provided 
above. 

Environmental  Impact 

FRA  has  evaluated  this  final  rule  in 
accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions,  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.],  other 
environmental  statutes.  Executive 
Orders,  and  DOT  Order  5610.1c.  This 
final  rule  meets  criteria  establishing  this 
as  a  non-major  action  for  environmental 
purposes. 


Federalism  Implications 

FRA's  State  Participation  Program  " 
permits  the  States  to  join  in  existing 
Federal  railroad  safety  inspection 
activities.  Participation  by  the  States  is 
entirely  voluntary,  and  the  addition  of 
State  hazardous  materials  inspectors  to 
the  program  as  set  forth  in  this  fmal  rule 
will  not  change  the  voluntary  nature  of 
the  program  in  any  way. 

This  final  rule  does  not  directly 
regulate  the  States,  does  not  in  any  way 
interfere  %vith  functions  essential  to  the 
States'  separate  and  independent 
existence,  and  does  not  displace  the 
States'  freedom  to  structure  integral 
operations  in  areas  of  traditional 
governmental  functions.  Also,  the  final 
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rule  does  not  affect  the  relationship 
between  the  national  government  and 
the  States,  or  the  distribution  of  power 
and  reaponsibihties  among  the  various 
levels  of  government  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessnoent 
is  not  warranted  / 

List  of  Subjects  in  49  CFR  Part  212 

Hazardous  materials  transportation. 
Intergovernmental  relations. 
Investigations,  Railroad  safety. 
Reporting  and  recordkeeping 
requirements. 

The  Fmal  Rale 

In  consideration  of  the  foregoing,  part 
212.  title  49,  Code  of  Federal  RegulaUons 
is  amended  to  read  as  follows: 

1.  The  authority  citation  for  part  212  is 
revised  to  read  as  follows: 

Authority:  Sees.  202.  205.  206,  and  207,  of 
the  Federal  Railroad  Safety  Act  i^  1970,  as 

amended  {45  U.S.C  431. 434, 435,  and  436; 
and  49  CFR  1.49. 

2.  By  amending  {  212.3  to  revise 
paragraphs  (d)(5)  and  (d)(6);  add 
paragraph  (d)(7);  redesignate  paragraph 
(e)  as  paragraph  (g);  and  add  new 
paragraphs  (e)  and  (f)  to  read  as  follows: 

Section  212.3    Definitions. 


(d)***|l 

(5)  The  Accident  Reports  Act,  as 
amended  (45  U.S.C.  3ft-42); 

(6)  The  Hours  of  Service  Act,  as 
amended  (45  U.S.C.  61-64(b);  and 

(7)  The  Hazardous  Materials 
Transportation  Act  (49  app.  U.S.C.  1801 
et  seq.],  as  it  pertains  to  shipment  or 
transportation  by  railroad. 

(3)  Manufacturer  means  a  person  that 
manufactures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
containers  which  are  represented, 
marked,  certified,  or  sold  for  use  in  the 
bulk  transportation  of  hazardous 
materials  by  railroad. 

(f)  Shipper  means  a  person  that  offers 
a  hazardous  material  for  transportation 
or  otherwise  causes  it  to  be  transported. 

3.  By  amending  9  212.101  to  revise 
paragraphs  (b)(1)  and  (c)  to  read  as 
follows: 

Section  212. 101    Program  principles. 

(b)(1)  The  national  railroad  safety 
program  is  carried  out  in  part  through 
the  issuance  of  mandatory  Federal 
safety  requirements  and  through 
inspection  efforts  designed  to  monitor 
compliance  with  those  requirements. 
FRA  and  State  inspections  determine 
the  extent  to  which  the  railroads. 


shippers,  and  manufacturers  have 
ful^lled  their  obligations  virith  respect  to 
inspection,  maintenance,  training,  and 
supervision.  The  FRA  and  participating 
States  do  not  conduct  inspections  of 
track,  equipment,  signal  systems, 
operating  practices,  and  hazardous 
materials  handling  for  the  railroads, 
shippers,  and  manufacturers. 

•  •        •        •        • 

(c)  It  is  the  policy  of  the  FRA  to 
maintain  direct  oversight  of  railroad, 
shipper,  and  manufarturer  conditions 
and  practices  relevant  to  safety  by 
conducting  inspections  and 
investigations  in  concert  with 
participating  State  agencies. 

•  •        •        •        * 

4.  By  amending  S  212.105  to  revise 
paragraph  (e)(l)(i)  to  read  as  follows: 

Section  212.105    Agreements. 

•  •        •        •        • 

(e)  *  •  • 

(1)  •  •  • 

(i)  The  agency  has  jurisdiction  over 
the  safety  practices  of  the  facilities, 
equipment,  rolling  stock,  and  operations 
of  railroads  in  that  State  and  whether 
the  agency  has  Jurisdiction  over 
shippers  and  manufacturers; 

5.  By  revising  §  212.109  to  read  as 
follows: 

Section  212. 109   Joint  planning  of 
inspections. 

Prior  to  the  beginning  of  each 
calendar  year,  each  participating  State 
appljong  for  grant  assistance  under 
subpart  i)  of  this  part  shall  develop,  in 
conjunction  with  the  FRA  Regional 
Director  of  the  region  in  which  the  State 
is  located,  an  annual  work  plan  for  the 
conduct  of  investigative  and 
surveillance  activities  by  the  State 
agency.  The  plan  shall  include  a 
program  of  inspections  designed  to 
monitor  the  compliance  of  the  railroads, 
shippers,  and  manufacturers  operating 
within  the  State  (or  portion  thereof)  with 
applicable  Federal  railroad  safety  laws 
and  regulations.  In  the  event  the 
participating  State  and  the  FRA 
Regional  Director  cannot  agree  on  an 
annual  work  plan,  the  Associate 
Administrator  for  Safety  shall  review 
the  matter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2130-0509) 

6.  By  amending  S  212.201  to  revise 
paragraphs  (d)(5)  and  (f)  to  read  as 
follows: 

Section  212.201    General  qualifications 
of  State  inspection  personnel. 
•        •        •        •        • 

(d)  •  •  • 


(5)  Basic  knowledge  of  rail 
transportation  functions,  the 
organization  of  railroad,  shipper,  and 
manufacturer  companies,  and  standard 
industry  rules  for  personal  safety. 

(f)  In  addition  to  meeting  the 
requirements  of  this  section,  each 
inspector  and  apprentice  inspector  shall 
meet  the  apphcable  requirements  of 
SS  212.203  through  212.229  of  this 
subpart 

7.  By  redesignating  {  212.227  as 
9  212.231  and  by  adding  new  99  212.227 
and  212.229  to  read  as  follows: 

Section  212227    Hazardous  materials 
inspector. 

(a)  The  hazardous  materials  inspector 
is  required,  at  a  minimum,  to  be  able  to 
conduct  independent  inspections  to 
determine  compliance  with  all  pertinent 
sections  of  the  Federal  hazardous 
materials  regulations  (49  CFR  parts  171 
through  174.  and  179).  to  make  reports  of 
those  inspections  and  findings,  and  to 
recommend  the  institution  of 
enforcement  actions  when  appropriate 
to  promote  compliance. 

(b)  The  hazardous  materials  inspector 
is  required,  at  a  minimum,  to  have  at 
least  two  years  of  recent  experience  in 
developing,  administering,  or  performing 
managerial  functions  related  to 
compliance  with  the  hazardous 
materials  regulations;  four  years  of 
recent  experience  in  performing 
functions  related  to  compliance  with  the 
hazardous  materials  regulations:  or  a 
bachelor's  degree  in  a  related  technical 
specialization.  Successful  completion  of 
the  apprentice  training  program  may  be 
substituted  for  this  requirement. 

(c)  The  hazardous  materials  inspector 
shall  demonstrate  the  following  specific 
qualifications: 

(1)  A  comprehensive  knowledge  of  the 
transportation  and  operating  procedures 
employed  in  the  railroad,  shipping,  or 
manufacturing  industries  associated 
with  the  transportation  of  hazardous 
materials; 

(2)  Knowledge  and  ability  to 
understand  and  detect  deviations  from 
the  Department  of  Transportation's 
Hazardous  Materials  Regulations, 
including  Federal  requirements  and 
industry  standards  for  the 
manufacturing  of  bulk  packaging  used  tn 
the  transportation  of  hazardous 
materials  by  railroad; 

(3)  Knowledge  of  the  physical  and 
chemical  properties  and  chemical 
hazards  associated  with  hazardous 
materials  that  are  transported  by 
railroad; 

(4)  Knowledge  of  the  proper  remedial 
actions  required  to  bring  railroad. 
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shipper,  and/or  manufacturing  facilities 
into  compliance  with  the  Federal 
regulations:  and 

(5)  Knowledge  of  the  proper  remedial 
actions  required  when  a  hazardous 
materials  transportation  accident  or 
incident  occurs. 

Section  212.229    Apprentice  hazardous 
materials  inspector. 

(a)  The  apprentice  hazardous 
materials  inspector  must  be  enrolled  in 
a  program  of  training  prescribed  by  the 
Associate  Administrator  for  Safety 
leading  to  qualification  as  a  hazardous 
materials  inspector.  The  apprentice  may 
not  participate  in  investigative  and 
surveillance  activities,  except  as  an 
assistant  to  a  qualified  State  or  FRA 
inspector  while  accompanying  that 
qualified  inspector. 

(b)  An  apprentice  hazardous  materials 
inspector  shall  demonstrate  a  basic 
knowledge  of  the  chemical  hazards 
associated  with  hazardous  materials 
that  are  transported  by  railroad. 
including  requirements  such  as  shipping 
papers,  maricing,  labeling,  placarding, 
and  the  manufacturing  and  maintenance 
of  packagings  associated  with  these 
shipments. 

Issued  in  Washington.  DC  on  |une  16, 1992. 
Gilbert  E.  Cannichael 
Federal  Railroad  Administrator. 
jFR  Doc.  92-14581  Filed  6-23-92;  8:45  am| 
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49  CFR  Part  214 

I  FRA  Docket  No.  HOS-2.  Nottce  No.  1 1 

RIN  2130-AA48 

Bridge  Worfcer  Safety  Rules 

agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation. 
ACTION:  Final  rule. 


summary:  FRA  is  establishing  safety 
standards* for  the  protection  of  those 
who  work  on  railroad  bridges.  The  rule 
requires  railroads  and  railroad 
contractors  to  provide,  and  employees 
to  use,  fall  protection  and  personal 
protective  equipment,  including  head, 
foot.  eye.  and  face  equipment  for 
employees  as  they  work  on  railroad 
bridges.  Also,  stand.ards  are  set  forth  for 
scaffolding.  The  purpose  of  this  rule  is  to 
prevent  accidents  and  casualties  to 
employees  involved  in  certain  railroad 
inspection,  maintenance  and 
construction  activities. 
EFFECTIVE  DATE;  The  rule  becomes 
effective  on  August  24. 1992. 


ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel.  FRA.  400  Seventh  Street  SW.. 
Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT 
Bill  O'SuUivan,  Chief.  Track  Division, 
Office  of  Safety.  FRA.  Washington.  DC 
20590.  Telephone:  (202)  366-6594; 
Edward  R.  English.  Director.  Office  of 
Safety  Enforcement.  Office  of  Safety. 
FRA.  400  Seventh  Street  SW.. 
Washington.  DC  20590  (telephone:  202- 
366-«252).  Bob  Greear,  Industrial 
Hygienist.  Office  of  Safety,  FRA,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  (telephone:  202-366-0506)  or 
Christine  Beyer,  Trail  Attorney.  Office 
of  Chief  Counsel.  FRA.  400  Seventh 
Street  SW.,  Washington,  DC  20590 
(telephone:  202-366-0443). 
SUPPLEMENTARY  INFORMATION:  Section 
19  of  the  Rail  Safety  Improvement  Act  of 
1988  ("RSIA"),  Public  Law  100-342, 102 
Stat.  624  (June  22, 1988),  amend  section 
202  of  the  Federal  Railraod  Safety  Act  of 
1970  ("FRSA"),  45  U.S.C.  431.  by  adding 
new  subsection  (n).  which  provides  that 
FRA  shall  "*  *  *  issue  such  rules, 
regulations,  orders,  and  standards  as 
may  be  necessary  for  the  safety  of 
mainlenance-of-way  employees, 
including  standards  for  bridge  safety 
equipment,  such  as  nets,  walkways, 
handrails,  and  safety  lines,  and 
requirements  relating  to  instances  when 
boats  shall  be  used." 

On  January  30. 1991,  FRA  published  a 
Notice  of  Proposed  Rulemaking  on 
Bridge  Worker  Safety  Standards  (56  FR 
3434)  ("NPRM")  that  set  forth  proposals 
to  address  those  hazards  encountered 
by  railroad  bridge  em.ployees.  The 
proposal  included  standards  for  fall 
protection,  personal  protective 
equipment,  and  contingencies  for 
working  over  or  adjacent  to  water.  As 
noted  in  the  preamble  of  the  NPRM, 
pertinent,  applicable  regulations 
promulgated  by  the  Occupational  Safety 
and  Health  Administration  ("OSHA") 
existed,  but  confusion  concerning  the 
authority  and  enforcement  of  those 
standards  was  prevalent.  FRA 
determined  that  the  safety  interests  of 
railroad  employees  would  best  be 
served  through  a  regulatory  program  of 
its  own. 

FRA  solicited  written  comments  on 
the  proposal  and  conducted  a  public 
hearing  on  May  1. 1991  to  gather  further 
information.  As  a  result  of  those 
comments  and  through  additional 
investigation.  FRA  now  publishes  its 
final  rule.  The  rule  sets  forth  a 
comprehensive  regulatory  program  to 
address  and  reduce  the  exposure  to  risk 
faced  by -those  who  work  on  railroad 


bridges,  including  personal  fall  arrest 
systems,  safety  nets,  standards  for 
scaffolding,  contingencies  for  working 
over  or  adjacent  to  water,  and  head, 
eye.  face,  and  foot  protection.  While 
FRA  now  adopts  these  standards  as  part 
of  our  existing  railroad  safety  program, 
these  regulations  follow  the  guidelines 
set  forth  by  OSHA's  construction  and 
general  industry  standards.  There  are 
several  reasons  for  this.  Because 
OSHA's  existing  regulations  apply  to 
railroad  employees  until  the  effective 
date  of  this  rule.  FRA  necessarily  made 
every  attempt  to  ensure  that  the  rule 
does  not  encompass  safety  rules  that 
will  in  any  way  diminish  the  protection 
bridge  workers  are  currently  afforded 
under  OSHA's  authority.  Also.  OSHA's 
primary  mission  involves  developing 
industry  and  construction  work 
practices  that  will  decrease  or  prevent 
occupational  hazards.  Many  federal 
agencies  and  manufacturers  rely  on 
OSHA's  research  abilities  and  expertise 
in  formulating  procedural  guidelines  and 
performance  criteria  that  reduce 
exposure  to  the  risk  of  injury  in  the 
workplace.  FRA  is  relying  on  OSHA's 
greater  expertise  in  occupational  health 
and  safety  as  well  as  FRA's  own 
expertise  on  railroad  safety. 

The  final  rule  addresses  a  broad  range 
of  safety  concerns  that  confront  railroad 
bridge  workers.  However,  where 
additional  working  conditions  exist  that 
are  not  addressed  in  this  rulemaking, 
such  as  exposure  to  lead,  respiratory, 
hearing  and  welding  protection,  or 
hazard  communication  standards,  the 
OSHA  regulations  that  address  these 
subject  areas  apply. 

General  Summary  of  Public  Comments 

FRA  received  comments  from  the 
Brotherhood  of  Maintenance  of  Way 
Employees  ("BMWE").  the  United 
Transportation  Union  ("UTU").  ; 

American  Association  of  Railroads 
("AAR"),  the  American  Short  Line 
Railroad  Association  ("The  Short  Line 
Association"),  individual  members  of 
some  of  these  organizations,  OSHA.  the 
State  of  Maryland's  Division  of  Industry 
and  Labor.  Osmose  Wood  Preserving, 
Inc.  (a  bridge  renovation  company), 
Sinco  Products,  Inc.  (a  fall  protection 
manufacturing  and  installation 
company),  and  individual  members  of 
the  public. 

Most  comments  focused  on  the  height 
threshold  at  which  fall  protection 
becomes  mandatory,  the  requirement  of 
safety  nets,  the  adequacy  of  our 
respiratory  protection  proposal,  and  the 
applicability  of  existing  OSHA 
regulations.  Each  of  these  subjects  is 
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outlined  in  detail  in  the  Section-by- 
Section  Analysis  that  follows. 

The  issues  of  welding  protective 
equipment  and  lead  exposure  standards 
were  also  raised  by  certain  conunenters. 
Given  the  likelihood  that  railroad  bridge 
workers  will  confront  each  of  these 
hazards  in  bridge  repair  and 
maintenance,  the  conunenters  expressed 
concern  that  the  Bridge  WoAer  Safety 
Standards  did  not  address  these  subject 
areas.  While  FRA  concurs  that  these 
hazards  are  prevalent  and  that  railroad 
employees  who  work  on  bridges  must  be 
protected  from  these  dangers,  existing 
regulations  administered  and  enforced 
by  OSHA  comprehensively  address 
these  concerns.  FRA's  Policy  Statement 
(43  FR  10583,  March  14, 1978)  set  forth 
which  Federal  agency  would  maintain 
authority  to  regulate  workplace  safety 
hazards  for  railroad  employees.  OSHA, 
long  recognized  as  the  agency  expert  in 
occupational  health  issues,  would  cover 
those  areas  that  required  health-related 
expertise',  and  FRA  would  maintain 
primary  authority  to  address  safety 
issues  intrinsic  to  the  railroad 
environment.  Welding  protective 
equipment  and  lead  exposure  standards 
fall  within  those  areas  requiring 
extensive  health-based  expertise  and 
are  therefore,  best  regulated  by  OSHA. 
FRA  therefore' defers  to  OSHA's  existing 
authority  with  respect  to  these  issues, 
but  with  publication  of  this  fmal  rule 
asserts  authority  over  the  personal 
safety  issues  addressed  by  part  214  that 
can  be  readily  included  in  routine 
inspections  for  fall  protection. 

The  UTU  expressed  concern  that  the 
Bridge  Worker  Safety  Standards  did  not 
require  walkways  and  railings  on  all 
railroad  bridges.  The  UTU  stated  that 
operating  employees  are  sometimes 
required  to  crawl  beneath  equipment 
stationed  on  a  railroad  bridge  to  perform 
inspections,  and  that  these  employees 
would  benefit  from  a  universal  walkway 
requirement.  FRA  has  determined  that 
such  a  requirement  should  not  be 
undertaken  for  several  reasons.  FRA  is 
not  aware  of  circtunstances  in  which 
operating  employees  are  required  to 
crawl  beneath  equipment  on  bridges, 
and  would  act  to  prevent  any  such 
requirement.  Also,  as  was  discussed  in 
the  NPRM,  FRA  extensively  reviewed 
the  issue  of  mandatory  walkways  for  all 
railroad  bridges  and  determined  that 
such  requirements  would  be  less  safe,  as 
well  as  quite  expensive.  In  addition,  the 
statutory  mandate  that  prompted  this 
rulemaking  proceeding  was  directed 
specficially  at  safety  issues  directly 
affecting  maintenance-of-way 
employees,  not  operating  employees. 
Finally,  FRA  has,  in  fact,  included 


walkways  in  this  final  rule  as  one  type 
of  fall  protection  that  railroads  or 
railroad  contractors  may  utilize  in  lieu 
of  personal  fall  arrest  systems  or  safety 
nets.  In  addition,  those  walkways  must 
meet  certain  height  and  strength 
standards. 

Section-by-Section  Analysis 

As  proposed,  the  Bridge  Woricer 
Safety  Standards  were  to  become  a 
subpart  of  49  CFR  part  218,  Railroad 
Operating  Practices.  However,  FRA  has 
determined  that  these  standards  more 
logically  fit  in  a  new  separate  part, 
entitled  Railroad  Workplace  Safety, 
located  at  49  CFR  part  214.  FRA  also 
revised  section  tides  and  reorganized 
the  order  in  which  they  appear  in  the 
final  rule.  These  changes  are  set  forth  in 
the  Redesignation  Table  below: 

Redesignation  Table 


NPRM 

Final  njle 

5218.5    Definitions 

Subpart  A— General. 

8218,71     Purpose  and 

8214.1    Purpose  and 

scope. 

scope. 

S  218.72    Walkways  and 

8,214.3    Application. 

railings. 

$218.73    Safety  twtts. 

8214.5    Responsit)«lity 

Irfelir)e8  and  lanyards. 

for  compliance. 

S  218.74    Safety  nets 

8214  7    Definitions. 

$218.75    Working  over 

Subpart  B— Bridge 

or  near  water. 

worker  safety 

standards. 

{218.76    Respiratory 

8214.101    Purpose  and 

protectnn. 

scope. 

8218.77    Head 

8214.103    Fan 

protection. 

protection,  generally. 

8218.78    Scaffolding 

8214.105    FaH 

protection  systems 

starxiards  and 

practices. 

8218.79    Personal 

8214.107    Working  over 

protective  equipment 

or  adiacent  to  water. 

8218  80    Food 

8214.109    Scaffolding. 

protection. 

8218.81    Eye  and  face 

8214.111    Personal 

protection. 

protective  equipment. 

generally. 

8214.113    Heed 

/ 

protectiorL 

» 

8214.115    Foot 

protection. 

8214.117    Eye  and  face 

protectioa 

The  section-by-section  analysis  that 
follows  is  organized  according  to  the 
section  number  and  order  used  in  the 
final  rule,  with  reference  to  the  former 
section  number  used  in  the  NPRM. 

Section  214. 1    Purpose  and  Scope 

Proposed  Rule 

This  section  was  not  contained  in  the 
proposed  rule. 
Comments:  No  comments  received. 

Final  Rule 

Paragraph  (a)  of  this  section  states 
that  the  purpose  of  the  new  pun  214  is  to 


prevent  accidents  and  casualties  to 
employees  involved  in  certain  railroad 
inspection,  maintenance,  and 
construction  activities.  Paragraph  (b) 
states  that  these  regulations  provide 
minimum  standards  for  the  subjects 
addressed,  and  that  railroads  and 
contractors  may  adopt  more  stringent 
requirements,  so  long  as  they  are  not 
inconsistent  with  this  part. 

This  section  incorporates  standard 
introductory  language  that  was  not 
necessary  in  the  NPRM  when  the 
proposed  regulations  were  going  to  be 
part  of  49  CFR  Part  218,  Railroad 
Operating  Practices.  Because  a  new  part 
in  the  Code  of  Regulations  is  being 
established  with  this  final  rule,  the 
scope  and  purpose  of  the  rule  must  be 
set  forth  in  order  to  assure  proper 
application  of  these  regulations.  This 
section  limits  application  of  the  safety 
standards  set  forth  in  this  part  to  those 
inspection,  maintenance,  and 
construction  activities  described  in 
Subpart  B,  Bridge  Worker  Safety 
Standards,  and  any  additional  subparts 
that  may  follow.  FRA  does  not  in  any 
way  intend  that  Part  214,  Railroad 
Workplace  Safety,  be  read  to  establish 
standards  for  any  occupational  hazards 
beyond  those  addressed  by  this  part. 

Section  214.3    Application 

Proposed  Rtile 

This  section  was  not  contained  in  the 
proposed  nde. 
Comments:  No  comments  received. 

Final  Rule 

This  section  states  that  part  214 
applies  to  all  railroads  operating  rolling 
equipment  on  track  that  is  part  of  the 
general  railroad  system.  As  discussed 
above,  this  section  was  not  necessary  in 
the  NPRM,  but  must  now  be  included  to 
ensure  that  the  entities  subject  to  the 
regulations  addressed  by  part  214  are 
defined.  Should  FRA  later  determine 
that  this  rule  should  apply  to  certain 
self-contained  railroads  that  are  not  part 
of  the  general  system  (e.^.,  certain 
tourist  railroads),  it  will  propose  a  new 
rule  to  accomplish  that  change.  Such  a 
proceeding  could  explore  whatever 
imique  factors  apply  in  the  context  of 
such  railroads. 

Section  214.5   Responsibility  for 
Compliance 

Proposed  Rule 

This  section  was  not  contained  in  the 
proposed  rule. 
Comments:  No  comments  received. 
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Fiiial  Rule 

This  sectioD  states  that  all  persons 
who  violate  the  standards  of  this  part 
are  subject  to  a  civil  penalty,  and 
explains  the  circumstances  under  which 
an  Individual  may  be  assessed  a 
penalty.  The  RSIA  established  liability 
for  individuals  who  willfully  violate  any 
of  the  railroad  safety  regulations.  The 
authority  to  impose  penalties  against 
individual  violators  exists  with  respect 
to  all  of  the  safety  standards  enforced 
by  FRA.  but  with  the  addition  of  t  214.5 
in  this  final  rule.  FRA  now  expressly 
incorporates  that  authority  in  part  214. 
In  additioa  as  a  logical  concomitant  of 
this  provision,  various  provisions 
requiring  that  certain  forms  of  protection 
be  provided  have  been  amended  to 
require  that,  when  provided,  they  be 
used. 

Section  214.7    Definitions 

In  the  course  of  assimilating  the 
written  comments  and  statements  given 
at  the  public  hearing,  it  became 
apparent  to  FRA  that  additional 
terminology  should  be  defined  in  the 
final  rule  in  order  to  accurately  reflect 
fall  protection  systems  that  are  currently 
available  in  the  market  for  use,  or  that 
are.  in  fact  routinely  being  used  by 
general  industry.  Therefore,  many  of  the 
terms  defined  in  the  final  rule  and  listed 
below  did  not  appear  in  the  proposed 
rule.  Unless  otherwise  noted,  the 
definitions  are  taken  from  existing  or 
proposed  OSHA  regulations  that  are 
based  on  current  trade  language. 

Anchorage 
Proposed  Rule 

This  term  was  not  defined  in  the 
proposed  rule. 
Comments:  No  comments  received. 

Final  rule 

The  common  terminology  now 
employed  to  mean  a  lanyard,  lifeline, 
and  safety  belt  system  for  fall  protection 
is  a  "personal  fall  arrest  system." 
Anchorage  is  an  integral  component  of  a 
personal  fall  arrest  system,  and 
therefore  is  defined.  FRA  chose  the 
definition  utilized  by  OSHA  in  its 
regulations  concerning  fall  protection, 
which  reflects  common  trade  usage.  A 
particular  worksite  will  determine  the 
type  of  anchorage  available,  and  so  the 
definition  allows  for  flexibility  by 
stating  only  that  it  be  a  secure  point  of 
attachment  for  the  other  personal  fall 
^rrest  system  components. 

Body  belt 
Proposed  Rule 
This  terra  was  not  defined  as  such  in 

the  proposed  rule,  but  is  the  functional 


equivalent  of  "safety  belt.-  which  is 
defined  in  the  proposal  as  a  device, 
usually  worn  aroimd  the  waist  which, 
by  reason  of  its  attachment  to  a  lanyard 
and  lifelin?  or  a  structure,  will  prevent  a 
worker  from  falling. 

Comments:  Many  commenlers  urged 
FRA  to  update  this  definition  to  reflect 
current  terminology,  including  the 
addition  of  a  deceleration  device 
following;  lanyard  and  lifeline.  Also. 
most  commenters  stated  that  use  of 
body  harnesses,  rather  than  body  belts, 
is  now  preferred  practice.  The  body  belt 
does  not  absorb  stress  forces  in  a  fall  as 
well  as  a  harness  can.  and  therefore, 
may  cause  serious  internal  injury  to  the 
wearer.  According  to  commenters,  many 
companies  no  longer  manufacture  belts 
because  of  this  risk,  and  the 
construction  industry  will  phase  out 
their  use  in  the  near  future.  However, 
there  are  limited  situations,  climbing 
poles  for  instance,  in  which  belts  can  be 
utilized  safely. 

Final  Rule 

FRA  adopts  the  definition  used  by 
OSHA  that  reflects  current  trade 
language.  Although  the  final  nile  permits 
the  use  of  safety  belts  as  part  of  a 
personal  fall  arrest  system,  use  of 
harnesses  is  preferred. 

Body  Harness 
Proposed  Rule 

This  term  was  not  defined  in  the 
proposed  rule. 

Comments:  As  stated  above,  all 
commenters  urged  FRA  to  include  or 
mandate  the  use  of  body  harnesses  as  a 
component  of  a  personal  fall  arrest 
system.  The  harness  distributes  the  fall 
arrest  forces  over  the  thighs,  shoulders, 
pelvis,  waist  and  chest,  and  therefore 
decreases  the  likelihood  of  serious 
Injury  to  the  wearer.  The  majority  of 
industry  participants  in  this  proceeding 
stated  that  harnesses  are  most  often 
used. 

Final  Rule 

FRA  adopts  the  definition  used  by 
OSHA  that  reflects  current  trade 
terminology. 

Competent  Person 
Proposed  Rule 

This  term  was  not  defined  In  the 
proposed  rule. 

Comments:  No  comments  received. 

Final  Rule 

Defining  this  term  is  necessary  in  lig^t 
of  paragraphs  added  to  the  final  rule 
that  require  oversight  or  supervision  by 
a  person  with  knowledge,  training,  and 
relevant  experience  to  adequately 
assess  safety  hazards.  The  definitioa 
contains  these  factors,  and  a 


requirement  that  the  individual  also 
possess  the  authority  to  take  prompt 
corrective  measures,  if  necessary. 

Deceleration  Device 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 
Comments:  No  comments  received. 

Final  Rule 

This  is  defined  as  a  device  that 
dissipates  fall  forces  during  a  fall  arrest 
It  is  often  a  type  of  lanyard  or  self- 
retracting  lifeline. 

Equivalent 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 
Comments:  No  comments  received. 

Final  Rule 

In  order  to  give  railroads  and  railroad 
contractors  flexibility  in  choosing 
equipment  not  specified  in  the  final  nile, 
but  perhaps  more  amenable  to  the 
railroad  environment  or  more 
technically  advanced,  this  term  has 
been  added  to  the  rule  at  various 
locations.  The  railroad  or  railroad 
contractor  bears  the  burden  of 
demonstrating  that  the  alternative 
device  does  not  in  any  way  decrease 
employee  safety. 

Free  fail 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  nile. 
Comments:  No  comments  received. 

Final  Rule 

This  term  is  significant  in  determining 
the  amount  of  force  applied  to  one  who 
wears  a  personal  fall  arrest  system.  It  is 
defined  as  the  act  of  falling  until  the 
arresting  forces  begin  to  take  effect 

Free  FaU  Distance 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 
Comments;  No  comments  received. 

Final  Rule 

As  stated  above,  this  phrase  is  f 

Important  in  determining  the  amount  of 
force  applied  to  a  body  before  the  fall 
arrest  system  begins  to  take  effect  As 
defined,  the  distance  does  not  include 
deceleration  distance,  or  lifeline  and 
lanyard  elongation. 


I  ■  ■  .  ■      - 
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Lanyard 
Proposed  Rule 

The  proposed  rule  defined  lanyard  as 
a  rope,  suitable  for  supporting  one 
person,  that  is  attached  to  a  safety  belt 
or  harness  and  a  lifeline  or  other 
substantial  object. 

Comments:  The  AAR  urged  FRA  to 
expand  this  definition  to  include  cable, 
nylon  webbing,  or  equivalent  material  in 
addition  to  "rope." 

Final  Rule 


FRA  incorporated  the  AAR's 
suggestion,  and  adopted  the  deBnition 
used  by  OSHA  that  reflects  current 
trade  language.  The  term  is  now  defmed 
as  a  flexible  line  of  rope,  wire  rope  or 
strap  that  secures  a  body  belt  or  harness 
to  a  deceleration  device,  lifeline  or 
anchorage. 

Lifeline 


Proposed  Rule 

Lifeline  was  deHned  as  a  rope,  used 
for  supporting  one  person,  to  which  a 
lanyard  or  safety  belt  is  attached. 

Comments:  The  AAR  objected  to  the 
clause  which  states  that  a  lifeline  is 
used  for  supporting  one  person,  and 
claimed  that  it  is  common  practice  to 
attach  more  than  one  person  to  a 
lifeline. 

Final  Rule 

The  new  definition  states  that  a 
lifeline  is  a  flexible  line  connected  to  an 
anchorage  from  which  other  portions  of 
a  fall  arrest  system  are  attached.  More 
than  one  person  may  be  attached  to  a 
lifeline,  as  common  practice  indicates, 
so  long  as  the  line  complies  with 
required  standards. 

Personal  Fall  Arrest  System 

Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  Commenters  urged  FRA  to 
adopt  this  terminology  for  the  safety 
belt,  lanyard,  lifeline  fall  protection 
system  outlined  in  the  proposed  rule.  It 
reflects  common  trade  language. 

Final  Rule 

The  final  rule  defines  this  term  as  a 
system  used  to  stop  a  fall  from  a 
working  level,  consisting  of  an 
anchorage,  connectors,  body  harness  or 
belt,  lanyard,  deceleration  device, 
lifeline,  or  suitable  combination  of  these. 

Railroad 

Proposed  Rule 

This  definition  was  not  contained  in 
the  proposed  rule. 
Comments:  No  comments  received. 


Final  Rule 

This  definition  is  taken  from  section 
202(e)  of  the  Federal  Railroad  Safety  Act 
of  1970,  as  amended  by  the  RSIA.  and 
includes  all  forms  of  non-highway 
transportation  that  run  on  rails  or 
electro-magnetic  guideways. 

Railroad  Employee  or  Employee 

Proposed  Rule 

This  term  was  defined  as  any 
employee  of  a  railroad  or  railroad 
contractor  responsible  for  the 
construction,  inspection,  testing,  or 
maintenance  of  a  bridge,  whose  duties 
affect  the  track,  bridge  structural 
members,  operating  mechanisms,  water 
tragic  controls,  signal,  communication, 
or  train  control  systems  integral  to  that 
bridge. 

Comments:  An  individual  commenter 
suggested  that  FRA  change  this  term  to 
'bridge  employee'  to  avoid  confusion 
with  other  types  of  railroad  employees. 

Final  Rule 

The  final  rule  defines  "railroad 
employee"  and  "employee"  together  in 
this  section,  making  the  terms 
synonymous  throughout  part  214.  FRA 
did  not  change  the  term  to  'bridge 
worker'  in  the  final  rule  to  avoid  any 
confusion  with  terms  used  by  employers 
for  labor  categories  that  could 
conceivably  limit  the  scope  of  this  part. 
The  definition  is  adopted  as  proposed. 

Railroad  Bridge 

Proposed  Rule 

Railroad  bridge  was  defined  as  a 
structure  supporting  one  or  more 
railroad  tracks,  above  land  or  water, 
spanning  at  least  12  feet,  and  including 
the  entire  structure  between  the  faces  of 
the  abutments. 

Comments:  No  comments  received. 

Final  Rule 

Adopted  as  proposed. 
Self -Retracting  Lifeline/Lanyard 
Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  This  term  was  employed 
by  industry,  labor,  and  OSHA  in  general 
discussions  of  new  components  of  a 
personal  fall  arrest  system. 

Final  Rule 

The  definition  adopts  OSHA's 
language,  which  reflects  common  trade 
usage. 


Snap-Hook 
Proposed  Rule 

This  term  was  not  contained  in  the 
proposed  rule. 

Comments:  This  term  was  used  by 
OSHA  and  industry  commenters  in 
general  discussion  of  fall  protection 
systems." 

Final  Rule 

The  final  rule  adopts  OSHA's 
language,  which  reflects  common  trade 
usage. 

Section  214.101    Purpose  and  Scope 

Proposed  Rule 

Proposed  as  §  218.71,  this  section 
stated  the  purpose  and  scope  of  this 
subpart  to  be  the  prevention  of 
accidents  and  casualties  to  railroad 
employees  who  work  on  railroad 
bridges.  Railroads  and  railroad 
contractors  may  prescribe  more 
stringent  additional  requirements.  The 
proposed  subpart  would  apply  to  all 
railroad  and  railroad  contractor 
employees  who  work  on  railroad 
bridges. 

Proposed  paragraph  (c)  provided  that 
employees  conducting  track  repairs  of  a , 
minor  nature  were  exempt  from 
requirements  for  safety  nets,  respiratory 
protection,  and  drowning  protection. 

Proposed  paragraph  (d)  provided  that 
safety  belts,  lifelines,  lanyards  and 
safety  nets  were  not  required  where 
installation  of  these  devices  poses  a 
greater  threat  than  working  without  fall 
protection  altogether. 

Proposed  paragraph  (e)  set  the  fall 
protection  threshold.  Employees 
working  at  heights  of  six  feet  or  more 
must  be  protected  with  safety  belts, 
lifelines,  and  lanyards.  When  working  at 
heights  of  25  feet  or  more,  a  safety  net 
must  be  provided. 

Comments:  Several  commenters  found 
this  section  confusing  and  suggested 
organizational  changes.  Further 
discussion  of  these  changes  is  found  in 
the  description  of  the  final  rule  set  forth 
below. 

The  AAR  objected  to  the  use  of 
"minimum"  safety  rules  in  paragraph 
(b),  stating  that  '"mandatory"  was  more 
appropriate. 

The  AAR  and  Short  Line  Association 
urged  FRA  to  expand  the  track  repair 
exception  found  in  proposed  paragraph 
(c)  to  include  signal  repair,  all  minor 
inspection  functions,  emergencies  such 
as  fire  fighting,  driving  piles,  re-railing 
cars,  imloading  ballast,  freeing  animals, 
supervisory  activities,  and  the  use  of 
fixed  ladders.  An  individual  commenter 
and  Maryland's  Division  of  Labor  and 
Industry  objected  to  the  exception  to 
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respiratory  protection  in  this  paragraph. 
stating  that  any  exposure,  no  matter 
how  brief,  to  certain  contaminants  can 
be  hazardous. 

We  received  no  comments  on 
proposed  paragraph  (d].  which  provided 
for  an  exception  to  theftll  protection 
requirement  where  installation  of  fall 
protection  systems  poses  a  greater 
threat  than  working  without  fall 
protection. 

Proposed  paragraph  (e)  stirred  much 
debate.  Many  commenters.  including  the 
AAR  and  OSHA.  suggested  that  this 
paragraph  be  moved  to  its  own  section 
setting  forth  the  threshold  at  which  fall 
protection  becomes  necessary.  Most  of 
the  discussion,  however,  centered  on  the 
imposition  of  the  six-foot  threshold. 
Because  proposed  paragraph  (e)  is  now 
S  214.103(a)  in  the  final  rule,  see 
discussion  of  those  issues  with  that 
section  set  forth  below. 

Final  Rule 

FRA  agrees  that  the  scope  provisions 
as  proposed  were  not  organized 
cohesively,  and  so  this  section  now 
contains  only  statements  of  general 
application.  A  separate  section. 
§  214.103.  is  now  set  aside  for  the  height 
threshold  and  exceptions  to  fall 
protection  requirements.  For  discussion 
of  those  issues,  see  §  214.103  below. 

Paragraphs  (a)  and  (b)  of  5  214.101  are 
adopted  as  proposed.  Use  of  "minimum 
railroad  safety  rules"  in  paragraph  (b) 
reflects  traditional  regulatory  language. 
This  terminology  encourages  railroads 
and  their  contractors  to  revise  or 
improve  these  standards  and  employee 
safety  as  new  technology  and 
information  become  available,  so  long 
as  this  is  done  without  contradicting  the 
standards  in  this  rule. 

Paragraph  (c)  as  adopted  in  the  final 
rule  is  limited  to  the  general  statement 
of  application  found  in  the  proposal,  and 
to  that  extent,  is  identical  to  the 
application  statement  in  §  218.71(c)  of 
the  proposed  rule.  The  exception  for 
minor  track  repairs  that  followed  this 
language  in  the  proposed  rule  has  now 
been  moved  to  §  214.103(d)  and  is 
discussed  with  that  section  below. 

Paragraph  (d)  as  set  forth  in  S  214.101 
of  the  final  rule  did  not  appear  in  the 
language  of  the  proposed  rule.  However. 
this  subsection  incorporates  that  portion 
of  the  preamble  of  the  SPRM  which 
discussed  the  complementary 
jurisdiction  of  FRA  and  OSHA  with 
respect  to  occupational  hazards  in  the 
railroad  workplace.  Paragraph  (d)  states 
that  any  working  conditions  involving 
the  protection  of  railroad  employees 
woridng  on  radroad  bridges  not  within 
the  subject  matter  addressed  by  the 
regulations  found  in  chapter  II  of  title  49 


of  the  Code  of  Federal  Regulations  [i.e.. 
all  railroad  safety  regulations),  including 
respiratory  protection,  hazard 
communications,  hearing  protection, 
welding  and  lead  exposure  standards,  is 
governed  by  OSHA's  regulations.  This 
language  reiterates  the  jurisdictional 
delineations  that  were  set  forth  in  FRA's 
1978  Policy  Statement  (42  FR  22184).  and 
provides  additional  clarity  for 
employees  and  railroads  who  must 
comply  with  Federal  regulations.  In 
written  comments,  OSHA  urged  FRA  to 
affirmatively  make  this  statement,  and 
FRA  believes  that  doing  so  will 
eliminate  any  remaining  confusion  with 
respect  to  subject  matters  that  are  not 
explicitly  addressed  in  this  final  rule. 


Section  214.103 
Generally 


Fall  Protection 


Proposed  Rule 

This  section,  formally  paragraph  (e)  of 
S  218.71.  stated  that  when  employees 
worked  six  feet  or  more  above  the 
ground,  they  must  be  protected  by  the 
use  of  safety  belts,  lanyards,  and 
lifelines. 

Comments:  This  proposal  created 
significant  controversy  among  the 
industry  representatives  who 
participated  in  the  proceeding.  The 
BMWE  and  OSHA  concurred  with  a 
height  threshold  of  six  feet. 

FRA  adopted  OSHA's  current 
construction  threshold  of  six  feet  in  the 
proposed  rule  because  the  duties 
railroad  employees  perform  on  bridges 
are  in  fact  typical  construction  duties: 
maintaining,  repairing,  painting,  and 
inspecting  the  bridge  structure. 
However,  the  AAR,  the  Short  Line 
Association,  and  their  individual 
members  strongly  urged  FRA  to  move  to 
a  twenty-foot  threshold.  A  major  bridge 
restoration  company  suggested  adoption 
of  a  fifteen-foot  threshold. 

FRA  solicited  information  from  these 
participants  concerning  the  height 
thresholds  they  require  in  internal 
operating  rules,  and  any  relevant  injury 
data  they  possess  for  employee  falls 
from  railroad  bridges.  Of  the  AAR 
members  who  provided  information, 
three  use  a  threshold  of  25  feet,  two  use 
20  feet,  two  use  10  feet,  one  uses  6  feet, 
and  four  do  not  specify  a  threshold-  Of 
the  Short  Line  Association  members, 
approximately  50  per  cent  hire 
contractors  to  do  any  bridge 
construction  work,  20  per  cent  set  the 
threshold  at  20  feet  or  more,  20  per  cent 
set  the  threshold  at  20  feet,  one  member 
at  15  feet,  one  at  10  feet,  and  two  at  6 
feet.  Osmose,  a  bridge  restoration 
company,  uses  fifteen  feet.  As  stated  by 
a  Canadian  participant.  Canada  imposes 
a  ten-foot  standard  currently,  but  may 


be  amending  the  threshold  to  six  or  eight 
feet  in  the  near  futiue. 

The  BMWE  and  the  Shori  Line 
Association  had  no  relevant  injury  data 
to  submit  OSHA  indicated  that  deaths 
have  been  reported  in  falls  from  heights 
of  eight  feet.  The  AAR  submitted  the 
following  casualty  information;  (1)  10 
incidents  in  falls  from  heights  less  than  6 
feet  with  67  lost  man-days  per  incident. 
2  -I-  million  man-hours  worfced  at  this 
height,  318  lost  man-days  per  million 
man-hours,  and  .95  incidents  per  20a000 
man-hours:  (2)  30  incidents  in  falls  from 
heights  between  6  and  19  feet  with  69 
lost  man-days  per  incident,  14-(-  million 
man-hours  worked  at  this  height.  132 
lost  man-days  per  million  man-hours, 
and  .38  incidents  per  200,000  man-hours; 
and  (3)  15  incidents  in  falls  from  height* 
over  19  feet  with  103  lost  man-days  per 
incident,  64-  million  man-hours  worked 
at  this  height.  223  lost  man-days  per 
million  man-hours,  and  .43  incidents  per 
200,000  man-hours.  AAR  notes  that  the 
figures  for  lost  man-days  per  million 
man-days  and  number  of  incidents  per 
200,000  man-hours  are  slightly 
overstated  because  13  railroads  reported 
in  some  categories,  and  14  in  others. 

FRA's  casualty  data  for  injuries  are 
not  delineated  by  distance  of  fall. 
However,  our  fatality  data  are:  In  seven 
of  eight  employee  fatality  investigations 
of  falls  from  railroad  bridges  during  the 
period  of  January.  1981  through 
December.  1990.  the  lowest  height  at 
which  death  occurred  was  10  feet,  and 
the  highest  112  feet  The  average  for  the 
seven  fatalities  is  37  feet  (Distance  of 
fall  was  not  noted  in  the  eighth 
investigation.) 

OSHA  based  the  existing  six-foot 
construction  standard  on  studies  that 
indicated  that  the  90th  percentile  man 
could  do  a  complete  body  inversion  and 
land  on  his  head,  likely  to  result  in 
serious  injury,  from  a  height  of  six  feet. 
Also,  six  feet  was  the  current  ANSI 
standard  when  this  threshold  was 
chosea 

While  the  AAR  points  to  examples 
where  OSHA  has  established  a  height 
threshold  of  20  or  25  feet  each  of  those 
instances  represents  exceptions  to  the 
general  rule  where  special 
circumstances  are  present.  For  instance, 
an  exception  is  given  where  employees 
work  on  low-pitched  roofs.  Also,  where 
employees  work  on  fixed  ladder  stands 
that  are  not  likely  to  shift  a  higher 
threshold  is  permitted.  In  each  of  these 
instances,  the  chance  of  falling  is 
diminished  by  the  structure  of  the  work 
site- 
Several  industry  commenters  also 
suggested  that  the  force  of  the  fall  arrest 
system  may  cause  greater  injury  than  a 
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fall  of  six  feet.  However,  there  is  not 
data  available  to  confirm  or  deny  this 
proposition. 

Finally,  all  industry  representatives 
asserted  that  the  cost  of  complying  with 
a  six-foot  threshold  would  be 
prohibitive.  Implied  in  this  assertion  is 
the  fact  that  only  one  of  AAR's  members 
and  two  Short  Line  Association 
members  are  currently  in  compliance 
with  applicable  OSHA  regulations.  (For 
further  discussion  of  this  issue,  please 
see  discussion  of  personal  protection 
equipment.  ^§  214.111  through  214.115 
below.)         1 1 

Final  Rule 

Section  214.103(a)  of  the  final  rule 
states  that  fall  protection,  either  a 
personal  fall  arrest  system  or  safety 
nets,  must  be  provided  and  used  where 
employees  are  working  twelve  or  more 
feet  above  the  ground  or  water  surface. 
Three  exceptions  (formerly  S  218.71  (c) 
and  (d),  and  )  218.72)  to  this 
-requirement  follow  in  paragraphs  (b) 
through  (d). 

FRA  believes  that  the  twelve-foot 
standard  best  provides  necessary  fall 
protection  for  railroad  bridge 
employees.  In  analyzing  the  practical 
application  of  a  six-foot  standard  in  the 
railroad  bridge  environment,  FRA 
determined  that  it  would  inhibit  the 
movement  of  the  worker  to  the  point 
that  many  may  choose  not  to  wear  the 
device  at  that  height,  and  it  would  in 
many  instances  allow  an  employee  to 
hit  the  ground  or  water  surface  below 
before  the  protective  device  could  stop 
the  fall.  Unlike  traditional  building 
construction  sites  where  the  point  of 
attachment  for  a  fall  arrest  system  is 
overhead,  the  configuration  of  most 
railroad  bridges  will  require  that  the 
point  of  attachment  be  at  foot-level  or 
will  require  installation  of 
superstructure  at  considerable  risk  to 
those  performing  that  work.  Most 
railroad  bridges  simply  do  not  have 
secure  structures  above  the  rails  that 
will  support  such  attachment.  A 
standard  six-foot  lanyard  attached  at 
the  rail  on  one  end  and  to  the  body 
harness  on  the  other  will  allow  an 
employee  who  is  standing  and  walking 
very  little  movement  while  working  on 
the  bridge.  To  the  extent  work  is 
rendered  impractical  or  significant 
discomfort  or  annoyance  is  caused  to 
the  wearer,  compliance  will  likely  suffer. 
Any  habit  of  noncompliance  may  carry 
over  to  work  at  greater  heights. 

When  a  standard  fall  arrest  system  is 
engaged,  the  length  of  an  extended 
lanyard  and  deceleration  device  totals 
approximately  9  V^  feet.  If  the  surface 
below  is  not  farther  from  the  working 
surface  than  9  %  feet,  and  if  the 


protective  device  is  attached  at  the  rail 
on  the  side  of  the  bridge  being  worked 
on,  an  employee  will  hit  the  ground  or 
water  surface  below  before  the  system 
begins  to  arrest  the  fall.  A  possible 
alternative  to  this  scenario  is  to  attach 
the  system  to  the  opposite  side  of  the 
bridge  being  worked  on,  which  would 
take  up  approximately  four  feet  of  the 
lanyard  length.  However,  this  would 
greatly  restrict  the  movement  of  the 
employee  and  would  introduce  tripping 
hazards  that  do  not  otherwise  exist. 
Given  the  low  likelihood  of  serious 
injury  from  short  falls  and  the  sharply 
increased  risk  of  injury  from  tripping 
over  lanyards  strung  along  a  bridge 
surface,  FRA  believes  employees  are 
safer  on  railroad  bridges  at  low  heights 
without  personal  fall  arrest  systems. 

Therefore,  given  that  the  length  of  the 
fully  engaged  fall  arrest  system  itself  is 
close  to  ten  feet,  and  that  the  length  of 
the  legs  and  torso  that  will  hang  below 
the  body  harness  must  also  be 
considered.  FRA  believes  that  a  twelve- 
foot  standard  provides  the  safest  and 
most  practical  height  threshold  for  fall 
protection  devices. 

Safety  nets  are  an  alternative  to  the 
body  harness  and  lanyard  system,  but 
are  nearly  impossible  to  install 
effectively  at  a  height  of  less  than 
twelve  feet,  given  the  distance  a  body 
will  deflect  the  net  upon  contact. 

Also,  paragraph  (a)  now  permits 
selection  of  the  appropriate  fall 
protection,  either  a  fall  arrest  system  or 
safety  nets,  by  the  railroad  or  railroad 
contractor.  In  the  proposed  rule, 
personal  fall  arrest  devices  were 
required  at  six  feet  and  safety  nets  were 
mandated  at  25  feet.  Many  industry 
commenters  asserted  that  net 
installation  is  unreasonably  expensive, 
time-consuming,  dangerous,  and  in  some 
cases,  impossible  due  to  railroad  bridge 
configurations.  Also,  the  commenters 
claimed  that  safety  nets  can  decrease 
employee  safety  by  giving  those  who 
work  above  them  a  false  sense  of 
security,  which  in  turn  produces 
dangerous  behavior.  The  railroads  and 
bridge  restoration  company  stated  that 
they  rely  exclusively  on  personal  fall 
arrest  systems. 

The  BMWE  also  objected  to  the  safety 
net  provision  as  proposed.  They  felt  that 
the  25-foot  threshold  should  be 
strengthened  to  ten  feet. 

In  recent  rulemaking  proceedings, 
OSHA  has  moved  to  an  option  approach 
for  fall  protection  systems.  That 
agency's  most  current  proposals  set  a 
height  threshold,  establish  standards 
and  criteria  for  nets  and  fall  arrest 
devices,  and  permit  the  employer  to 
choose  the  system  that  can  best 


accommodate  environmental  and  safety 
concerns.  (55  FR  13360,  April  10, 1990.) 

FRA  believes  that  this  approach  is 
particularly  advantageous  in  the 
railroad  environment.  Where  railroad 
bridge  configurations  make  nets 
impossible,  or  where  the  exposure  to 
risk  is  of  minimal  duration,  the  personal 
fall  arrest  system  can  be  used.  However, 
where  a  major  renovation  that  may  go 
on  for  months  is  undertaken,  nets  can  be 
chosen.  This  change  in  the  final  rule  also 
responds  to  the  safety  concerns  raised 
by  the  BMWE  concerning  the  net  height 
threshold:  if  chosen,  nets  must  now  be 
installed  at  the  same  height  threshold  as 
personal  fall  arrest  devices. 

Paragraph  (b)  of  this  section  states 
that  the  fall  protection  requirements 
shall  not  apply  if  installation  of  the 
system  poses  greater  risk  than 
performing  work  without  fall  protection. 
The  railroad  or  contractor  has  the 
burden  of  showing  this  in  any  action 
brought  by  FRA  to  enforce  the  fall 
protection  requirements.  In  other  words, 
once  FRA  had  demonstrated  the 
absence  of  fall  protection,  the  burden 
would  shift  to  the  railroad  to  justify  its 
absence  by  demonstrating  that  it 
properly  determined  that  installation 
posed  a  greater  risk.  This  section 
(formerly  S  218.71(d)  in  the  proposed 
rule)  received  no  comments  and  is 
adopted  substantively  as  proposed. 

Paragraph  (c)  of  the  fmal  rule 
concerning  walkways  and  railings 
contains  the  language  of  former  S  218.72 
in  the  proposed  rule,  and  has  been 
adopted  with  changes.  This  paragraph 
stated  that  fall  protection  was  not 
required  where  stable  walkways  and 
railings  are  present,  so  long  as 
employees  do  not  work  beyond  the 
railings,  over  the  side  of  the  bridge,  or 
where  large  holes  exist.  In  written 
comments,  OSHA  noted  that  the 
provision  as  written  did  not  address 
protection  for  workers  who  are  on 
ladders  or  other  elevation  devices 
stationed  on  the  walkways.  OSHA 
asserted  that  because  those  employees, 
once  elevated,  are  not  restrained  or 
protected  by  walkways  and  railings, 
other  means  of  fall  protection  should  be 
provided.  FRA  concurs  with  this 
assessment  and  has  added  that  y 

restriction  to  the  fall  protection 
exception. 

Also,  the  final  rule  requires  the 
presence  of  toeboards,  and  states  that 
the  walkways  must  be  of  su^cient 
height,  width,  and  strength  to  prevent  an 
employee  fall.  FRA  believes  that  this 
new  language  provides  pertinent 
guidance  to  railroads,  contractors,  and 
employees  as  to  what  constitutes 
"secure"  walkways  and  railings. 
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Walkways  and  railings  that  meet  the 
standards  set  forth  in  the  American 
Railway  Engineering  Association's 
Manual  for  Railway  Engineering  will 
satisfy  this  subsection. 

Paragraph  (d)  of  the  final  rule  contains 
the  minor  repair  exception  that  was  part 
of  S  218.71(c)  in  the  proposed  rule.  This 
exception  has  been  adopted  with 
changes.  The  word  "track"  has  been 
removed,  the  word  "inspections"  has 
been  added,  the  words  "or  in  close 
proximity  to"  have  been  removed,  the 
word  "outside"  has  been  added  before 
"rails",  the  term  "exclusively"  has  been 
inserted  before  "between  the  outside 
rails."  and  the  exception  no  longer 
applies  to  respiratory  protection. 
Substantively,  the  paragraph  now 
permits  an  exception  to  fall  protection 
when  employees  are  performing  minor 
repairs  in  any  discipline,  or  are  doing 
inspections,  so  long  as  those  activities 
can  be  accomplished  by  working 
exclusively  between  the  outside  rails  of 
the  bridge. 

FRA  added  the  word  "outside"  in 
response  to  a  commenter  who 
questioned  whether  an  employee 
working  between  two  lines  of  track  on  a 
multiple-track  bridge  would  come  within 
this  exception.  As  now  written,  such  an 
employee  will  not  be  required  to  have 
fall  protection  so  long  as  there  are  no 
gaps  in  the  area  between  the  rails 
through  which  a  person  could  fall. 

FRA  added  the  term  "exclusively"  to 
further  define  those  activities  that  will 
be  categorized  as  "minor,"  and  therefore 
truly  merit  being  accomplished  without 
fall  protection  of  any  sort.  Given  the 
obvious  risks  inherent  in  working 
without  fall  protection,  this  exception 
will  be  enforced  as  literally  and 
narrowly  as  possible.  Therefore,  if  an 
activity  involves  movement  requiring 
one  to  stand  or  travel  with  one  or  more 
weight-bearing  portions  of  the  body 
beyond  the  boundaries  of  the  rails,  no 
matter  how  slight  the  duration,  fall 
protection  must  be  provided.  Clearly, 
replacing  all  or  a  large  percentage  of  the 
ties  on  the  bridge  will  not  constitute 
repairs  of  a  minor  nature  that  can  be 
completed  exclusively  between  the  rails. 
However,  walking  the  length  of  the 
bridge,  between  Uie  rails,  to  visually 
inspect  the  ties  would  come  within 
paragraph  (d)  of  S  214.103. 

The  expansive  language  that  the  AAR 
urged  FRA  to  insert  in  this  exception, 
including  fire-fighting,  re-railing  cars, 
unloading  ballast,  pile  driving  and 
freeing  animals,  has  not  been  adopted. 
Many  of  these  functions  may,  in  fact 
fall  within  the  exception  set  forth  in 
paragraph  (b)  of  this  section.  FRA 
believes  that  those  determinations 
should  be  made  on  a  case-by-case  basis 


by  the  railroad  or  railroad  contractor, 
and  should  not  be  excepted  from 
coverage  in  a  sweeping  fashion. 

Because  FRA  has  determined  that 
OSHA  is  the  appropriate  Federal  agency 
to  regulate  respiratory  protection  for 
railroad  employees,  this  final  rule  does 
not  include  respiratory  standards.  (See 
Respiratory  Protection  discussed 
below.)  Therefore,  this  paragraph  no 
longer  contains  an  exception  to 
respiratory  protection  when  employees 
are  doing  minor  repairs  or  inspections. 
Also,  FRA  concurs  with  those 
commenters  who  stated  that  even  a 
brief  exposure  to  certain  contaminants 
can  be  hazardous,  and  therefore, 
respiratory  protection  should  be 
required  whenever  such  exposure  exists. 

Section  214.105    Fall  Protection 
Systems  Standards  and  Practices 

Proposed  Rule 

This  section  combines  what  was 
5  218.73  (Safety  belts,  lifelines,  and 
lanyard)  and  S  218.74  (Safety  nets)  in 
the  proposed  rule.  Proposed  S  218.73 
provided  that  lifelines,  safety  belts,  and 
lanyards  be  used  only  for  employee 
safeguarding,  and  that  any  device 
subjected  to  full  impact  load  be  removed 
from  service.  Also,  lifelines  were  to  be 
secured  to  an  anchorage  above  the  point 
of  attachment  and  be  capable  of 
supporting  a  dead  weight  of  5.400 
pounds.  Lanyards  were  to  be  of  Vt  inch 
nylon,  or  equivalent,  permit  a  fall  of  no 
greater  than  six  feet,  and  be  capable  of 
holding  5,400  pounds.  All  hardware  was 
to  be  drop  forged  or  pressed  steel  and 
possess  smooth  surfaces.  All  hardware 
would  be  capable  of  withstanding  a 
tensile  loading  of  4,000  pounds. 
Proposed  S  218.74  provided  that  nets 
must  be  installed  where  the  workplace 
is  25  feet  above  the  ground  or  water 
surface,  and  that  work  would  not  begin 
until  the  net  was  in  place.  The  net  would 
extend  eight  feet  beyond  the  edge  of  the 
work  surface  and  be  hung  so  that  impact 
would  not  cause  the  falling  body  to 
contact  surfaces  below  the  net.  The 
remaining  paragraphs  set  performance 
standards  and  required  that  forged  steel 
safety  hooks  be  used. 

Comments:  Industry  representatives. 
OSHA.  and  Maryland's  Division  of 
Labor  and  Industry  submitted  comments 
on  these  issues.  Generally,  they 
recommended  that  FRA  move  to  the 
more  current  "fall  arrest  system" 
terminology  and  incorporate  recent 
performance  standards  for  those 
devices.  In  particular.  OSHA  and  Sinco 
Products.  Inc.  (a  fall  protection  system 
manufacturing  and  installation 
company)  ouUined  new  ANSI  standards 
for  safety  nets,  and  performance 


language  for  fall  arrest  system  devices. 
OSHA  and  an  individual  commenter 
suggested  that  any  device  subjected  to  a 
full  impact  load  be  retained  if  the  fall  is 
minor  (two  feet,  for  instance),  and  a 
competent  individual  can  certify  that  no 
damage  that  would  reduce  the 
component's  strength  occurred.  Another 
individual  urged  that  these  devices  be 
discarded  as  proposed  because  internal 
tearing  of  component  parts  could 
diminish  load  strength,  but  would  not  be 
a  visible  defect. 

Final  Rule 

FRA  believes  that  the  description  of 
fall  protection  devices  in  the  final  rule 
should  reflect  certain  suggested  changes 
in  order  to  provide  for  adequate 
employee  safety.  The  standards  set  forth 
in  this  section  now  reflect  OSHA's  most 
current  performance  standards.  This 
section  has  been  reorganized  as  follows: 
Paragraph  (a)  sets  forth  general 
requirements  for  the  use.  maintenance 
and  repair  of  all  fall  protection  devices, 
and  requires  certain  operating  practices; 
paragraph  (b)  sets  performance 
standards  and  use  guidelines  for 
personal  fall  arrest  systems;  and 
paragtraph  (c)  sets  standards  and  use 
guidelines  for  safety  nets. 

Paragraph  (a)  requires  that  these 
systems  be  used  only  for  fall  protection, 
that  they  be  protected  from 
deterioration,  that  they  be  inspected 
prior  to  each  use.  that  defective  devices 
be  discarded,  and  that  employees  be 
instructed  on  proper  use  and  storage, 
and  that  employees  be  advised  of  any 
changes  in  the  system.  The  railroad  or 
contractor  must  provide  for  prompt 
rescue  of  employees  who  have  fallen. 
All  connectors  must  be  corrosion- 
resistent  and  have  smooth  edges  to 
prevent  damage  to  any  other 
components  in  the  system.  All 
anchorages  must  be  capable  of 
supporting  at  least  5.000  pounds  and  be 
used  under  the  supervision  of  a  qualified 
individual.  The  program  must  have  a 
safety  factor  of  at  least  two.  Finally, 
where  devices  have  been  subjected  to 
full  impact  loading,  the  device  may  be 
retained  if  the  impact  was  slight  (the  fall 
was  no  more  than  two  or  three  feet),  and 
a  competent  person  has  determined  that 
no  damage  occurred  to  the  device. 

Paragraph  (b)  sets  forth  performance 
standards  for  the  components  of  the  fall 
arrest  system.  Lanyards  and  lifelines 
that  hold  one  employee  must  withstand 
a  load  of  5,000  pounds.  Self-retracting 
lifelines  and  lanyards  that  limit  free  fall 
distance  to  two  feet  must  vsrithstand  a 
tensile  load  of  3,000  pounds  and  those 
that  do  not  limit  the  free  fall  distance 
must  be  capable  of  5.000  pounds  appUed 


force.  Horizontal  lifelines  shall  be 
installed  under  the  supervision  of  a 
competent  person,  and  lifelines  may  not 
be  made  of  natural  fiber  rope.  When 
using  a  body  belt,  the  system  shall  limit 
the  arresting  force  on  the  employee  to 
900  pounds.  When  using  a  body  harness, 
the  system  shall  limit  the  arresting  force 
to  1,800  pounds.  The  system  shall  be 
arranged  to  limit  free  fall  to  six  feet,  to 
withstand  twice  the  impact  energy  of 
free  falling  six  feet,  shall  bring  an 
employee  to  a  complete  stop  and  limit 
maximum  deceleration  distance  to  3.5 
feet.  When  vertical  lifelines  are  used, 
there  shall  be  a  separate  line  for  each 
employee.  Dee-rings  and  snap-hooks 
shall  be  capable  of  sustaining  5,000 
pounds  and  withstand  3.600  pounds 
without  cracking  or  deformation.  Snap- 
hooks  cannot  be  connected  to  each 
other,  shall  be  compatible  with  the 
member  they  are  connected  to,  and 
cannot  be  placed  directly  to  webbing  or 
rope,  each  other  or  to  a  horizontal 
lifeline. 

Paragraph  (c)  sets  forth  the  new 
standards  for  safety  net  systems.  Safety 
nets  shall  be  installed  as  close  to  the 
work  siu^ace  as  possible,  but  the 
distance  between  the  net  and  work  ' 
surface  cannot  exceed  30  feet  If 
installation  it  beyond  30  feet,  a  personal 
fall  arrest  system  is  also  required. 
Installation  shall  be  accomplished  so 
that  any  fall  to  the  net  is  unobstructed, 
and  that  there  will  be  no  contact  with 
surfaces  below  the  net.  All  nets  must  be 
drop-tested,  unless  the  railroad  or 
contactor  can  demonstrate  that  the  test 
is  impossible.  Such  a  claim  must  be 
certi^ed  by  a  competent  person.  In  order 
to  allow  for  the  fact  that  objects  tend  to 
drift  horizontally  while  falling  vertically, 
the  net  must  extend  outward  from  the 
edge  of  the  work  sxirface  according  to 
the  d^tance  of  the  vertical  drop  from 
the  workplace  to  the  net.  Nets  must  be 
inspected  once  a  week  for  deterioration, 
and  after  each  occurrence  that  could 
reduce  the  safety  of  the  net.  Any  objects 
that  fall  into  the  net  must  be  removed  by 
the  beginning  of  the  next  work  shift,  if 
not  sooner.  The  maximum  breaking 
strength  of  the  net  border  shall  be  5,000 
pounds  and  connections  between  net 
panels  shall  be  as  strong  as  integral  net 
parts. 

Section  214.107    Working  Over  or 
Adjacent  to  Water 

Proposed  Rule 

The  proposed  rule  required  the  use  of 
life  preservers  where  employees  work 
over  or  near  water  in  excess  of  three 
feet  deep,  or  where  the  danger  of 
drowning  exists.  The  proposal  also 
required  that  the  preservers  be 


inspected  prior  to  and  after  each  use, 
and  that  any  defective  units  be  removed 
permanently  from  service.  Ring  bouys 
with  at  least  90  feet  of  line  should  be 
present  and  ready  for  rescue  operations, 
and  at  least  one  hfesaving  skiff  made 
available. 

Comments:  The  AAR,  the  Short  Line 
Association,  OSHA,  and  individuals 
submitted  comments  concerning 
protection  from  drowning.  The  AAR 
urged  FRA  to  move  the  water  depth 
threshold  to  at  least  four  feet,  reasoning 
that  most  or  all  bridge  workers  can 
stand  in  water  four  feet  deep  with  no 
threat  of  drowning.  If  the  particular 
body  of  water  contains  swift  currents  or 
dangerous  rock  formations,  life 
preservers  will  be  provided  under  the 
"danger  of  drowning"  portion  of 
paragraph  (a).  Therefore,  the  two 
clauses  together  would  provide 
adequate  protection. 

OSHA  and  individual  commenters 
urged  FRA  to  drop  the  life  preserver 
requirement  altogether  where  employees 
are  provided  fall  protection  through  a 
personal  fall  arrest  system  or  safety  net 
They  argue  that  requiring  both  would  be 
duplicative,  may  decrease  safety,  and 
may  be  physically  impossible.  For 
instance,  where  employees  work  twelve 
feet  above  water  and  use  fall  protection 
as  required,  the  chance  of  falling  into 
water  at  all  is  remote,  at  best.  Requiring 
a  life  preserver  over  a  body  harness 
would  add  no  protection  from  drowning, 
may  interfere  with  the  connection  at  the 
place  of  attachment  on  the  harness,  or 
may  make  fastening  the  preserver  over 
the  harness  impossible. 

FRA  received  no  comments 
concerning  paragraph  (b). 

The  AAR  urged  FRA  to  clarify  when 
ring  bouys  are  required  by  paragraph 
(c).  The  paragraph,  as  proposed,  set 
forth  only  length  and  distance  between 
buoys. 

FRA  received  many  comments 
regarding  proposed  paragraph  (d),  which 
required  a  lifesaving  skiff  where  life 
vests  are  required.  The  AAR,  Short  Line 
Association,  and  individuals  stated  that 
this  provision  should  be  left  to  the 
discretion  of  the  railroad  or  contractor. 
They  argued  that  requiring  the  transport 
of  a  boat  to  remote  regions  is 
uru-easonably  burdensome.  OSHA  uiged 
that  FRA  insert  a  provision  in  this 
paragraph  that  would  require  a  daily 
safety  assessment  of  the  water  current 
conditions,  and  if  determined  necessary 
provide  that  the  craft  be  manned.  Other 
conunenters  suggested  that  we  clarify 
the  term  "skiff." 

Final  Rule 

FRA  has  made  several  changes  to  this 
section  as  a  result  of  the  comments 


received.  First  the  term  "near"  has  been 
replaced  by  "adjacent  to."  FRA  believes 
that  this  amendment  will  prevent  any 
questions  of  clarification  as  to  what 
consitutes  "near"  water.  Use  of  the  term 
adjacent  defined  as  "to  share  a  common 
boundary,  abut  or  adjoin,"  limits  the 
scope  of  this  section  to  only  those 
situations  where  the  danger  of  drowning 
truly  exists. 

FRA  concurs  with  the  AAR's  water 
depth  threshold  reasoning  with  respect 
to  paragraph  (a),  and  the  final  rule  now 
requires  the  use  of  a  life  preserver  when 
working  adjacent  to  water  with  a  depth 
of  four  feet  or  more,  or  where  the  danger 
of  drowning  exists.  Also.  FRA  agrees 
with  the  amendments  OSHA  urged 
concerning  the  difficulties  of  requiring 
both  fall  protection  and  life  preservers. 
Paragraph  (a)  of  the  final  role  now  does 
not  require  the  use  of  life  preservers 
where  employees  are  being  protected  by 
a  personal  fall  arrest  system  or  safety 
nets  that  meet  the  requirements  of  this 
subpart 

Paragraph  (b)  of  the  final  rule 
provides  an  exception  to  the  life 
preserver  requirement  when  an 
employee  is  conducting  an  inspection  of 
the  structures  below  or  above  the  bridge 
deck.  FRA  concurs  with  a  commenter 
who  stated  that  the  bulk  of  a  life 
preserver  can  inhibit  movement  and 
restrict  visibiUty.  particularly  when 
climbing  poles.  Therefore,  an  employee 
will  not  be  required  to  use  and  the 
railroad  or  contractor  will  not  be 
required  to  provide  life  preservers  when 
a  worker  is  conducting  inspections, 
particularly  on  poles  above  or  beneath 
the  bridge  deck,  in  which  use  of  the  life 
preserver  can  actually  decrease 
employee  safety. 

Paragraph  (c)  of  the  final  rule 
tformeriy  }  218.75(b))  has  been  amended 
to  require  inspections  of  the  flotation 
devices  only  prior  to  use.  So  long  as 
these  inspections  are  done  thoroughly, 
FRA  can  find  no  reason  to  also  require 
an  inspection  after  use  of  the  devices. 

Paragraph  (d)  of  the  final  rule 
(formeriy  {  218.75(c))  has  been  amended 
and  now  specifies  that  ring  bouys  are 
required  where  the  use  of  life  preservers 
is  required,  i.e.  when  employees  are 
over  or  adjacent  to  water  with  a  depth 
of  four  feet  or  more,  or  where  there  is  a 
danger  of  drowning,  and  where  they  are 
not  otherwise  protected  by  a  personal 
fall  arrest  system  or  safety  net. 

Paragraph  (e)  of  the  final  rule 
(formeriy  i  218.75(d))  states  that  a  skiff, 
inflatable  boat  or  equivalent  device 
shall  be  available  where  life  vests  are 
required.  This  permits  railroads  or 
contractors  to  choose  the  type  of  device 
utihzed  according  to  the  terrain  that 
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must  be  travelled  as  well  as  the  type  of 
water  present.  This  discretion  can 
therefore  be  used  to  enhance  safety 
concerns  during  the  haul,  and  at  the 
work  site.  Also,  the  final  rule  now 
requires  that  where  environmental 
conditions,  including  water  and  air 
temperature,  wind,  precipitation,  water 
speed,  and  water  bed  terrain,  merit 
additional  protection,  the  life  boat  will 
be  manned.  This  determination  shall  be 
made  by  a  competent  individual  present 
at  the  work  site. 

Section  214.109    Scaffolding. 
Proposed  Rule 

Proposed  S  218.78  addressed 
requirements  for  scaffolding.  The 
section  was  moved  to  this  location  in 
the  final  rule  so  that  the  personal 
protective  equipment  sections  followed 
uninterrupted.  Proposed  paragraph  (a) 
set  forth  minimum  grade  standards  for 
framing  and  guardrails.  Proposed 
paragraph  (b)  provided  for  guardrail  size 
and  maximum  load  requirements,  that 
they  not  be  moved  or  altered  while 
occupied,  and  that  an  access  ladder  or 
equivalent  device  be  provided.  Proposed 
paragraph  (c)  set  similar  standards  for 
mobile  ladder  stands  and  scaffolds. 

Comments:  OSHA.  Maryland's 
Division  of  Industry  and  Labor,  and 
Osmose  Wood  Preserving,  Inc.  (a  bridge 
restoration  company)  submitted 
comments  on  this  proposed  section. 
OSHA  stated  that  the  language  in 
paragraph  (a)  requiring  1,500-fiber-grade 
lumber  is  outdated.  They  prefer  a 
performance-oriented  standard,  which 
sets  a  four-to-one  ratio  of  maximum 
intended  load  to  failure,  that  is  more 
likely  to  guaranty  safety.  Also,  OSHA 
stated  that  the  term  "stationary" 
scaffolds  used  in  proposed  paragraph 
(b)  is  not  a  recognized  scaffold  industry 
term  and  suggested  that  it  be  deleted. 
Finally,  OSHA  recommended  that  FRA 
adopt  performance-oriented  standards 
of  200  pounds  for  guardrails  and  150 
pounds  for  midrails. 

Osmose  Wood  Preserving  urged  FRA 
to  increase  the  midrail  sizes  listed  in 
proposed  paragraphs  (b)(1)  and  (c)(6)  for 
added  strength  from  one-by-four  inch 
lumber  to  two-by-four  inch  lumber.  Also, 
Osmose  stated  that  mobile  scaffolds 
should  be  exempted  from  proposed 
paragraph  (b)(3).  which  prohibits  the 
movement  of  scaffolds  while  they  are 
occupied.  As  Osmose  points  out,  mobile 
scaffolds  are  designed  to  move 
vertically  while  occupied  and  so  this 
section  should  not  apply. 

Maryland's  Division  of  Labor  and 
Industry  stated  that  our  proposed 
scaffolding  regulations  were  incomplete 
as  compared  to  existing  OSHA 


regulations,  and  should  be  amended 
generally. 

An  individual  commenter  and  OSHA 
also  suggested  that  a  trained  or 
knowledgeable  individual  oversee 
scaffold  design,  construction,  and  repair. 

Final  Rule 

FRA  concurs  with  OSHA's  commenU 
concerning  performance-oriented 
standards  for  scaffolds,  guardrails,  and 
midrails.  Their  most  recent  proposals 
with  suggested  weight  thresholds  have 
been  adopted  as  recommended.  These 
standards,  which  are  functionally 
equivalent  to  the  traditional  size- 
oriented  standards  previously  used, 
serve  as  a  more  accurate  measure  of 
scaffold  and  scaffold-component 
strength.  By  incorporating  these 
standards.  Osmose's  suggestions 
concerning  midrail  size  have  also  been 
adopted.  Also,  the  term  "stationary"  has 
been  deleted  as  a  modifier  of  scaffold  in 
the  final  rule  to  reflect  trade  usage 
language. 

FRA  concurs  with  Osmose  Wood 
Preserving  concerning  the  prohibition  on 
movement  of  mobile  scaffolds,  and  the 
final  rule  reflects  this  exemption  in 
paragraph  (b). 

FRA  agrees  that  scaffold  design, 
construction,  and  repair  should  be 
undertaken  by  an  individual  with 
experience,  knowledge,  or  advanced 
training  in  order  to  prevent  safety 
hazards.  Therefore,  paragraph  (e)  of  the 
final  rule  incorporates  this  concern. 

FRA  made  every  attempt  to  propose 
comprehensive  scaffold  standards. 
However,  the  final  rule,  although 
functionally  similar  to  our  proposal,  has 
been  reorganized  to  reflect  the 
comments  of  OSHA.  Maryland's 
Division  of  Labor,  and  Osmose  Wood 
Preserving,  Inc. 

Paragraph  (a)  mandates  that  scaffolds 
be  constructed  and  maintained  in  a  safe 
condition,  sets  forth  load  hmits  and  top 
edge  heights. 

Paragraph  (b)  (formeriy  paragraph 
(b)(3))  is  adopted  as  proposed,  with  the 
additional  exemption  for  mobile 
scaffolds. 

Paragraph  (c)  (formerly  paragraph 
(b)(4))  is  adopted  as  proposed. 

Paragraph  (d)  (formeriy  paragraph 
(c)(3))  is  adopted  as  proposed. 

Paragraph  (e)  requires  that  scaffolds 
be  designed,  constructed,  and  repaired 
by  competent  individuals,  and  describes 
the  knowledge  or  experience  those 
individuals  must  possess. 

Paragraph  (f)  (formerly  paragraph  (c)) 
is  adopted  as  proposed,  adding  the  new 
performance  standards  for  scaffolds, 
guardrails,  and  midrails. 


Section  214.111    Personal  Protective 
Equipment 

Proposed  Rule 

Listed  as  S  218.79  in  the  proposed  rule, 
this  section  proposed  that  railroads  and 
their  contractors  require  employees  to 
wear  appropriate  personal  protective 
equipment  where  there  is  an  exposure  to 
risk  of  injury. 

Comments:  The  Short  Line 
Association  and  the  AAR  expressed 
opposition  to  this  requirement,  as  well 
as  to  those  sections  that  cover  specific 
devices  for  head.  foot,  eye,  and  face 
protection.  The  AAR  stated  that  FRA 
did  not  present  data  which  supports  a 
Federal  mandate  for  personal  protective 
equipment.  The  AAR  asserted  that  most 
railroad  operating  rules  require  such 
equipment,  and  therefore,  the  railroad 
labor  force  is  amply  protected  by  these 
internal  rules.  In  addition,  the  AAR 
questioned  why  FRA  does  not  also 
require  these  personal  protective 
devices  for  railroad  employees  who  do 
similar  types  of  contruction  work  in 
yards  and  shops,  and  postulated  that  it 
is  because  there  is  no  real  need  for  such 
equipment.  Finally,  the  AAR  stated  that 
the  expense  of  personal  protective 
equipment  is  a  traditional  subject  of 
collective  bargaining  and  therefore,  one 
that  FRA  should  not  interfere  with  or  . 
oversee.  The  Short  Line  Association 
echoed  these  objections,  and  declared 
that  the  cost  of  compliance  would  be 
unreasonably  burdensome  to  most  short 
line  railroads. 

The  Brotherhood  of  Maintenance  of 
Way  Employees  and  OSHA  supported 
this  general  duty  section,  as  well  as 
those  sections  providing  for  specific 
protective  devices.  In  this  vein,  both 
OSHA  and  the  BMWE  suggested  that 
FRA  insert  an  additional  section  in  the 
final  rule  to  address  hearing  protection. 
FRA  fully  considered  adding  a  section  to 
the  final  rule  that  would  have  mandated 
adequate  hearing  protection  for  bridge 
workers.  FRA  concurs  that  bridge 
workers  operating  sand  blasters,  drills, 
jackhammers.  and  other  forms  of  power 
equipment  should  be  provided 
appropriate  hearing  protection,  but 
believes  that  this  is  an  area  requiring 
OSHA's  health-related  expertise. 
Pertinent  OSHA  regulations  exist  and 
shall  continue  to  govern  these  hazards. 
Also,  because  such  a  proposal  was  not  , 
set  forth  in  the  NPRM  and  all  interested 
parties  were  not  afforded  the  required 
opportunity  to  comment.  FRA  cannot  go 
forward  in  the  final  rule  with  hearing 
protection  regulations. 


Final  Rule 

FRA  believes  that  requiring  personal 
protective  equipment  is  critical  to  the 
success  of  any  safety  program  for 
railroad  bridge  workers.  Injury  data 
compiled  by  FRA  from  January,  1980, 
through  March,  1991  for  bridge  and 
building  gang  foremen,  carpenters, 
ironworkers,  and  painters  indicate  that 
the  following  casualties  have  occurred:  9 
fatilities,  20  concussions,  205  fractures  to 
the  legs  or  feet  639  sprains  to  the  legs  or 
feet,  424  lacerations  to  the  head  or  face, 
259  lacerations  to  the  legs  or  feet,  102 
puncture  wounds  to  the  legs  or  feet  14 
puncture  wounds  to  the  head  or  face,  71 
bums  to  the  head  or  face,  601  instances 
of  foreign  objects  in  the  eye,  114 
contusions  to  the  head  or  face,  and  498 
contusions  to  the  legs  or  feet.  While 
these  figures  include  building  workers 
as  well  as  bridge  employees,  they 
nonetheless  demonstrate  a  need  for 
personal  protective  equipment  for 
railroad  bridge  workers. 

The  AAR's  response  to  our  proposal 
for  personal  protective  equipment 
declares  that  "most  railroads"  require 
such  equipment  "when  appropriate." 
While  we  understand  the  industry's 
intent  to  be  to  provide  sufficient 
protection  for  railroad  employees,  FRA 
believes  that  a  national  standard 
applicable  to  all  railroads  will  more 
adequately  respond  to  and  reduce  the 
injury  figures  listed  above. 

In  questioning  why  FRA  does  not  also 
require  personal  protective  equipment 
for  those  railroad  employees  who  work 
in  rail  yards  and  shops,  the  AAR 
overlooks  the  limited  scope  of  this  rule. 
Our  statutory  mandate  in  this 
proceeding  is  to  determine  what 
regulations  may  be  necessary  to  address 
the  safety  hazards  to  railroad  bridge 
workers.  The  standards  and 
requirements  promulgated  in  this 
proceeding  are  limited  to  such  matters. 
FRA  certainly  does  not  intend  to  imply 
that  such  protections  should  not  also  be 
afforded  yard  and  shop  employees,  but 
in  fact  OSHA's  regulations  currently 
provide  adequate  protection  in  those 
areas. 

Also,  this  response  by  the  AAR 
implies  that  current  applicable  OSHA 
regulations  concerning  personal 
protective  equipment  are  not  being 
followed  or  enforced.  As  the  preamble 
of  the  NPRM  in  this  matter  states, 
OSHA  regulations  with  respect  to 
personal  protective  equipment  as  well 
as  in  other  areas,  remain  in  effect  until 
promulgation  of  this  fmal  rule  supplants 
those  regulations  with  regard  to  certain 
subject  matters.  The  plain  language  of 
the  1978  Policy  Statement  which 


delineates  FRA  and  OSHA  authority,  so 
states: 

OSHA  regulations  concerning  personal 
protective  equipment  apply  according  to  their 
terms,  except  to  the  extent  the  general 
requirements  might  be  read  to  require 
protective  equipment  responsive  to  hazards 
growing  out  of  railroad  operations. 

(43  FR  10583, 10588).  Bridge  workers 
conducting  maintenance,  repair,  and 
painting  tasks  on  railroad  bridges 
function  as  traditional  construction 
employees,  and  are  not  involved  in  work 
unique  to  the  railroad  that  falls  into  the 
narrow  "railroad  operations"  category. 
Also,  as  the  Policy  Statement  clearly 
states,  OSHA  regulations  concerning 
traditional  construction  work  (defmed  in 
the  Policy  Statement  as  construction, 
alteration,  and/or  repair,  including 
painting  and  decorating)  shall  apply  (43 
FR  10589).'  Therefore,  in  order  to  assure 
that  raiboad  bridge  workers  retain 
protection  at  least  as  good  as  what  they 
protection  than  they  currently  have. 
FRA  may  pursue  one  of  two  options: 
Promulgate  regulations  in  this  Subpart 
mandating  personal  protective 
equipment,  or  leave  this  area  in  the 
hands  of  OSHA.  FRA  has  determined 
that  promulgating  regulations  on  certain 
specific  subject  matters  within  the  area 
of  personal  protection  is  the  most 
efHcient  course  to  take,  since  use  of  the 
personal  protective  equipment 
addressed  in  this  final  rule  is  a 
reasonably  straightforward  safety  issue 
that  can  be  addressed  during  normal 
FRA  safety  inspections.  We  have 
tracked  the  OSHA  language  in  the  final 
rule  so  that  the  level  of  protection 
a^orded  railroad  employees  does  not 
shift.  Of  course,  as  §  214.101(d)  of  the 
final  rule  provides,  OSHA  rules  on 
subject  matters  related  to  the  safety  of 
railroad  bridge  workers  but  not 
addressed  in  this  rule  remain  in  effect. 

In  requiring  personal  protective 
equipment,  FRA  is  not  addressing  the 
issue  of  who  pays  for  it.  FRA 
understands  that  payment  for  certain 
items  of  personal  protective  equipment 
has  long  been  a  collective  bargaining 
issue,  and  FRA  does  not  change  that 


'  The  AAR  cile»  Templeton  v.  Chicago  and  North 
Western  Transportation  Co.,  No.  1-00-0312  (III. 
App.  Ct.  March  15, 1991)  in  support  of  its  claim  that 
pertinent  OSHA  regulations  do  not  apply  to  railroad 
bridge  workers.  In  that  case,  the  Appellate  Court  of 
Illinois  viewed  issuance  of  the  Policy  Statement  as 
an  exercise  of  jurisdiction  by  FRA  over  all  matters 
affecting  railroad  employees.  This  sweeping 
interpretation  of  the  Policy  Statement  overlooks  the 
plain  language  and  intent  of  the  statement,  which 
clearly  discerns  occupational  hazards  that  are  more 
appropriately  regulated  by  OSHA:  those  conditions 
that  do  not  require  FRA's  specialized  expertise. 
With  respect,  the  Court  was  plainly  wrong;  FRA  has 
not  exercised  jurisdiction  over  all  matters  affecting 
railroad  employees  either  through  the  Policy 
Statement  or  otherwise. 


Former  S  218.79  of  the  proposed  rule  is 
therefore  adopted  as  proposed  in 
S  218.111  of  the  fmal  rule. 

Section  214.113    Head  Protection 

Proposed  Rule 

The  proposed  rule  provided  for 
protective  helmets  when  a  risk  of  injury 
from  falling  objects,  impact,  shock  or 
bums  existed. 

Comments:  For  discussion  of 
comments  questioning  the  need  to 
regulate  head  equipment  see  §  214.111 
above. 

OSHA  and  individual  commenters 
noted  that  our  proposal  did  not  contain 
the  most  recent  American  National 
Standards  Institute  (ANSI)  standard. 

Final  Rule 

The  final  rule  cites  the  relevant  ANSI 
standard  currently  effective.  As  those 
standards  change.  FRA  will  make 
technical  amendments  to  incorporate 
the  changes,  as  necessary.  The  final  rule 
also  requires  that  the  equipment  when 
provided  be  used. 

Section  214.115    Foot  Protection 

Proposed  Rule 

The  proposed  rule  provided  that 
footwear  and  rubber  protective 
equipment  must  conform  to  the  national 
consensus  standards. 

Comments:  For  discussion  of 
comments  questioning  the  need  fo^ 
protective  devices,  see  §  214.111  above. 

OSHA  and  individual  commenters 
noted  that  the  proposed  section  did  not 
contain  the  most  recent  ANSI  standard 
for  footwear. 

Final  Rule 

The  final  rule  is  adopted  substantively 
as  proposed  in  paragraph  (b),  but  cites 
the  currently  effective  ANSI  standard.  In 
addition,  paragraph  (a)  of  the  fmal  rule 
now  mandates  that  the  railroad  or 
railroad  contractor  require  the  use  of 
shoes  meeting  this  standard.  Based  on 
the  injury  data  listed  above  which 
indicates  prevalent  foot  injuries  for 
bridge  workers,  FRA  has  concluded  that 
the  safety  interests  of  bridge  workers 
will  be  better  served  by  requiring  safety- 
toe  footwear. 


Section  214.117 
Protection 


Eye  and  Face 


Proposed  Rule 

The  proposed  section  mandated  eye 
and  face  protection  when  employees 
face  exposure  to  injury  from  physical, 
chemical,  or  radiant  agents.  The 
equipment  would  have  to  meet  ANSI 
standards,  be  kept  clean  and  in  good 
repair,  and  would  be  altered  or 
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accommodated  as  necessary  for 
employees  with  corrective  lenses. 

Comments:  For  discussion  questioning 
the  need  for  such  equipment  see 
S  214.111  above. 

OSHA  and  individual  commenters 
noted  that  the  most  recent  ANSI 
standard  was  not  contained  in  the 
proposal 

Final  Rule 

The  fmal  rule  is  adopted  substantively 
without  change,  but  cites  the  currently 
effective  ANSI  standard.  The  rule  also 
requires  that  the  equipment,  when 
provided,  be  used. 


blasting,  spray  painting,  or  using  torches 
on  lead  paint. 


Respiratory  Protection 
Proposed  Rule 

The  proposed  rule  required  that 
employees  be  trained  on  the  use  and 
limitations  of  respirators  when  such 
protection  is  necessary.  Also,  the 
proposal  mandated  that  facial  hair  must 
be  removed  where  it  interferes  with  a 
tight  fit  that  the  appropriate  device  be 
chosen  according  to  contaminant 
exposure,  and  that  the  equipment  be 
inspected  and  cleaned  regularly. 

Comments:  FRA  received  comments 
from  the  BMWE.  the  AAR.  the  Short 
Line  Association,  OSHA.  Maryland's 
Division  of  Labor  and  Industry,  and 
individuals  with  respect  to  respiratory 
protection. 

The  BMWE.  OSHA.  Maryland's 
Division  of  Labor  and  Industry,  and 
individual  commenters  stron^y  urged 
FTIA  to  reformulate  this  section  to 
include  the  components  of  the  standard 
industrial  respiratory  program,  as  listed 
in  OSHA's  general  industry  standards. 
Those  include;  A  written  program 
outlining  the  selection  and  use  of 
respirators,  surveillance  of  work  area 
conditions,  effectiveness  evaluations, 
determinations  that  employees  are 
physically  able  to  use  the  equipment 
selection  of  respirators  according  the 
ANSI  standards,  fitting  practice 
demonstrations,  random  inspections, 
equipment  inspections  prior  to  each  use, 
and  storage  and  repair  guidelines.  These 
commenters  asserted  that  by  omitting 
these  portions,  or  shortening  them  in 
some  instances,  employees  would  be  put 
at  serious  risk.  Additional,  they  stated 
that  respirator  selection  and  fit  are 
critical  elements  of  a  sucessful  program, 
and  therefore  must  be  outlined  in  detail 
The  AAR  and  Short  Line  Association 
objected  to  this  requirement  stating  that 
the  proposal  is  not  necessary  in  most 
circumstances,  and  as  written  would 
require  respirator  use  in  most 
metropolitan  cities.  The  AAR  suggested 
that  FRA  mandate  respirator  use  only 
when  employees  arc  engaged  In  sand 


Final  Rule 

In  light  of  the  complexity  of  respirator 
use  and  maintenance,  and  the  dire 
consequences  that  may  result  from  an 
Inadequate  regulatory  and  enforcement 
program,  FRA  has  determined  that 
respiratory  protection  is  best  governed 
by  existing  OSHA  regulations. 

FRA  simply  does  not  possess  the 
expertise  or  personnel  to  adequately 
investigate  proper  Fit  testing,  air 
sampling,  and  respirator  choice 
according  to  contaminate  that  is 
required  in  a  comphrehensive 
respiratory  protection  program.  OSHA  is 
currently  updating  the  existing 
standards  that  FRA  proposed  in  the 
NPRM.  so  that  a  new  and  expanded 
rulemaking  would  be  necessary  In  the 
near  future  to  adequately  incorporate  all 
of  the  information  that  is  only  now 
becoming  available. 

Therefore,  this  final  rule  does  not 
contain  respiratory  protection 
requirements.  Existing  OSHA 
regulations  governing  fit  use. 
maintenance,  and  repair  of  respirators 
and  related  training  will  apply  to 
railroad  employees. 

Regulatory  Impact 

E.O.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  rule  has  been  evaluated  in 
accordance  *vith  existing  policies  and 
procedures  and  is  considered  to  be 
nonmajor  under  Executive  Order  12291. 
It  is,  however,  considered  to  be 
significant  under  DOT  policies  and 
procedures  (44  FR 11304)  because  it 
woidd  initiate  a  substantial  regulatory 
program. 

Consequently,  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  addressing  the  economic 
Impact  of  the  rule.  It  may  be  inspected 
and  copied  at  room  8209,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Copies  may  also  be  obtained  by 
submitting  a  v«itten  request  to  the  FRA 
Docket  Clerk  at  the  above  address. 

This  rule  represents  a  simple  transfer 
of  regulatory  jurisdiction  from  one 
Federal  agency  (OSHA)  to  another 
(FRA),  with  minor  modifications 
appropriate  to  the  context  of  railroad 
bridges.  Based  on  the  comments 
submitted,  some  railroads  have 
apparently  not  been  in  full  compliance 
with  the  OSHA  rules,  and  may  now 
incur  some  increased  out-of-pocket 
expenditures.  The  specific  extent  of 
these  expenditures  cannot  be 
determined.  However,  since  the  railroad 
industry  is  subject  to  the  OSHA 


requirements,  any  such  expenditures  are 
not  a  cost  of  this  rule.  FRA  will  expend 
about  $264,000  (the  equivalent  of  four 
employee  years)  for  its  additional 
enforcement  responsibility.  Benefits  will 
derive  from  the  clarity  of  the  present 
final  rule  and  increased  enforcement 
While  the  extent  of  actual  benefits 
realized  again  cannot  be  quantified  at 
this  time,  the  agency  believes  that  the 
benefits  of  the  rule  will  outweigh  its 
costs. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1960 
(5  U.S.C.  601  et  seq.)  requires  a  review  of 
rules  to  assess  their  impact  on  small 
entities.  In  reviewing  the  economic 
impact  of  the  rule,  FRA  concluded  that  it 
will  have  a  minimal  economic  impact  on 
a  minor  number  of  small  entities.  There 
is  no  direct  or  Indirect  economic  impact 
on  small  units  of  government 
businesses,  or  other  organizations. 
Therefore,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  provisions  of  the 
Regulatory  Flexibihty  Act.  SUte  rail 
agencies  remain  free  to  participate  in 
the  administration  of  FRA's  rules  but  are 
not  required  to  do  so. 


Paperwork  Reduction  Act 

This  rule  has  an  information 
collection  requirement  in  §  214.105(c) 
stating  that  when  a  drop  test  is  not 
feasible,  a  designated  person  must 
certify  that  the  net  and  its  installation 
are  in  compliance  with  the  provisions  of 
the  Bridge  Worker  Safety  Rules.  FRA  is 
submitting  this  information  collection 
requirement  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980.  The  public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  two  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information.  Including  suggestions  for 
reducing  this  burden  to  Gloria  D. 
Swanson,  Office  of  Safety.  RRS-21, 
Federal  Railroad  Administration.  400 
Seventh  Street  SW..  Washington.  DC 
20590;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Attn:  Desk 
Officer  for  FRA  (OMB  No.  2130-New). 
728  Jackson  Place,  NW„  Washington, 
DC  20503.  Copies  of  any  such  comments 
should  also  be  submitted  to  the  docket 
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of  this  rulemaking  at  the  address 
provided  above. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions,  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.  ]  other 
environmental  statutes.  Executive 
Orders,  and  DOT  Order  5610.1c.  These 
regulations  meet  criteria  establishing 
this  as  a  non-major  action  for 
environmental  purposes. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

List  of  Subjects  in  49  CFR  Part  214 

Bridges,  Occupational  safety  and 
health.  Penalties,  Railroad  operating 
practices.  Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

The  Rule 

In  consideration  of  the  foregoing,  FRA 
adds  part  214,  title  49,  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  214— RAILROAD  WORKPLACE 
SAFETY 

Subpart  A— General 

214.1  Purpose  end  scope. 

214.3  Application. 

214.5  Responsibility  for  compliance. 

214.7  Definitions. 

Subpart  B — Brfdge  Worker  Safety 
Standards 

214.101    Purpose  and  scope. 
214.103    Fall  protection,  generally. 
214.105    Fall  protection  systems  standards 

and  practices. 
214.107    Working  over  or  adjacent  to  water. 
214.109    Scaffolding. 
214.111    Personal  protective  equipment, 

generally. 
214.113    Head  protection. 
214.115    Foot  protection. 
214.117    Eye  and  face  protection. 

Appendix  A  to  Part  214 — Schedule  of 
Civil  Penalties 

Authority:  45  U.S.C.  431,  438.  as  amended; 
49  CFR  1.49(m). 

Subpart  A— Cteneral 

§  214.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
prevent  accidents  and  casualties  to 
employees  involved  in  certain  railroad 


inspection,  maintenance  and 
construction  activities. 

(b)  This  part  prescribes  minimum 
Federal  safety  standards  for  the  railroad 
workplace  safety  subjects  addressed 
herein.  This  part  does  not  restrict  a 
railroad  or  railroad  contractor  from 
adopting  and  enforcing  additional  or 
more  stringent  requirements  not 
inconsistent  with  this  part. 

§214.3    Appltcation. 

This  part  applies  to  railroads  thaf 
operate  rolling  equipment  on  track  that 
is  part  of  the  general  raihx)ad  system  of 
transportation. 

S  214J    ResponsibUity  for  compliance. 

Any  person  (including  a  railroad  and 
any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad  or 
railroad  contractor)  who  violates  any 
requirement  of  this  part  or  causes  the 
violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  $250 
and  not  more  than  $10,000  per  violation, 
except  that  penalties  may  be  assessed 
against  individuals  only  for  willful 
violations,  and  where  a  grossly  negligent 
violation  or  a  pattern  of  repeated 
violations  has  created  an  imminent 
hazard  of  death  or  injury,  or  has  caused 
death  or  injury,  a  penalty  not  to  exceed 
$20,000  per  violation  may  be  assessed. 
See  appendix  A  to  this  part  for  a 
statement  of  agency  civil  penalty  policy. 

§214.7    Definitions. 

(a)  Anchorage  means  a  seoire  point  of 
attachment  for  lifelines,  lanyards  or 
deceleration  devices  that  is  independent 
of  the  means  of  supporting  or 
suspending  the  employee. 

(b)  Body  belt  means  a  strap  that  can 
be  secured  around  the  waist  or  body 
and  attached  to  a  lanyard,  lifeline,  or 
deceleration  device. 

(c)  Body  harness  means  a  device  with 
straps  that  is  secured  about  the 
employee  in  a  manner  so  as  to  distribute 
the  fall  arrest  forces  over  (at  least)  the 
thighs,  shoulders,  pelvis,  waist,  and 
chest  and  that  can  be  attached  to  a 
lanyard,  lifeline,  or  deceleration  device. 

(d)  Competent  person  means  one  who 
is  capable  of  identifying  existing  and 
predictable  hazards  in  the  workplace 
and  who  is  authorized  to  take  prompt 
corrective  measures  to  eliminate  them. 

(e)  Deceleration  device  means  any 
mechanism,  including,  but  not  limited  to, 
rope  grabs,  ripstitch  lanyards,  specially 
woven  lanyards,  tearing  or  deforming 
lanyards,  and  automatic  self-retracting 
lifelines/lanyards  that  serve  to  dissipate 
a  substantial  amount  of  energy  during  a 
fall  arrest,  or  otherwise  limit  the  energy 
on  an  employee  during  fall  arrest. 


(f)  Equivalent  means  alternative 
designs,  materials,  or  methods  that  the 
railroad  or  railroad  contractor  can 
demonstrate  will  provide  equal  or 
greater  safety  for  employees  than  the 
means  speciHed  in  this  part.  ^ 

(g)  Free  fall  means  the  act  of  falling 
before  the  personal  fall  arrest  system 
begins  to  apply  force  to  arrest  the  fall. 

(h)  Free  fall  distance  means  the 
vertical  displacement  of  the  fall  arrest 
attachment  point  on  the  employee's 
body  belt  or  body  harness  between 
onset  of  the  fall  and  the  point  at  which 
the  system  begins  to  apply  force  to 
arrest  the  fall.  This  distance  excludes 
deceleration  distance  and  lifeline  and 
lanyard  elongation,  but  includes  any 
deceleration  device  slide  distance  or 
self-retracting  lifeline/lanyard  extension 
before  they  operate  and  fall  arrest 
forces  occur. 

(i)  Lanyard  means  a  flexible  line  of 
rope,  wire  rope,  or  strap  that  is  used  to 
secure  a  body  belt  or  body  harness  to  a 
deceleration  device,  lifeline,  or 
anchorage. 

(j)  Lifeline  means  a  component  of  a 
fall  arrest  system  consisting  of  a  flexible 
line  that  connects  to  an  anchorage  at 
one  end  to  hang  vertically  (vertical 
lifeline)  or  to  an  anchorage  at  both  ends 
to  stretch  horizontally  (horizontal 
lifeline),  and  that  serves  as  a  means  for 
connecting  other  components  of  a 
personal  fall  arrest  system  to  the 
anchorage. 

(k)  Personal  fall  arrrest  system  means 
a  system  used  to  arrest  the  fall  of  an 
employee  from  a  working  level.  It 
consists  of  an  anchorage,  connectors, 
body  harness  or  body  belt,  lanyard, 
deceleration  device,  lifeline,  or 
combination  of  these. 

(1)  Railroad  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electro-magnetic  guideways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  and  (2) 
high-speed  ground  transportation 
systems  that  connect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads.  Such  term 
does  not  include  rapid  transit  operations 
within  an  urban  area  that  are  not 
connected  to  the  general  railroad  system 
of  transportation. 

(m)  Railroad  employee  or  employee  . 
as  used  in  Subpart  B  means  any 
employee  of.  or  employee  of  a 
contractor  of.  a  railroad  owning  or 
responsible  for  the  construction, 
inspection,  testing,  or  maintenance  of  a 
bridge  whose  assigned  duties,  if 
performed  on  the  bridge,  include 
inspection,  testing,  maintenance,  repair. 
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construction,  or  reconstruction  of  the 
track,  bridge  structural  members, 
operating  mechanisms  and  water  traffic 
control  systems,  or  signal, 
communication,  or  train  control  systems 
integral  to  that  bridge. 

(n)  Railroad  bridge  means  a  structure 
supporting  one  or  more  railroad  tracks 
above  land  or  water  with  a  span  length 
of  12  feet  or  more  measured  along  the 
track  centerline.  This  term  applies  to  the 
entire  structure  between  the  faces  of  the 
backwalls  of  abutments  or  equivalent 
components,  regardless  of  the  number  of 
spans,  and  includes  all  such  structures, 
whether  of  timber,  stone,  concrete, 
metal,  or  any  combination  thereof. 

(o)  Self-retracting  lifeline/lanyard 
means  a  deceleration  device  that 
contains  a  drum-wound  Kne  that  may  be 
slowly  extracted  from,  or  retracted  onto, 
the  drum  under  slight  tension  during 
normal  employee  movement,  and  which, 
after  onset  of  a  fall,  automatically  locks 
the  dnmi  and  arrests  the  fall. 

(p)  Snap-hook  means  a  connector 
comprised  of  a  hook-shaped  member 
with  a  normally  closed  keeper,  that  may 
be  opened  to  permit  the  hook  to  receive 
an  object  and.  when  released, 
automatically  closes  to  retain  the  object. 

Subpart  B— Bridge  Worker  Safety 
Standards 

§  214.101    Purpose  and  »cop«. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  arising 
from  the  performance  of  work  on 
railroad  bridges. 

(b)  This  subpart  prescribes  minimum 
railroad  safety  rules  for  railroad 
employees  performing  work  on  bridges. 
Each  railroad  and  railroad  contractor 
may  prescrib.e  additional  or  more 
stringent  operating  rules,  safety  rules, 
and  other  special  instructions  not 
inconsistent  with  this  subpart 

(c)  These  provisions  apply  to  all 
railroad  employees,  railroads,  and 
railroad  contractors  performing  work  on 
railroad  bridges. 

(d)  Any  working  conditions  involving 
the  protection  of  railroad  employees 
working  on  railroad  bridges  not  within 
the  subject  matter  addressed  by  this 
Chapter,  including  respiratory 
protection,  hazard  communication, 
hearing  protection,  welding  and  lead 
exposure  standards,  shall  be  governed 
by  the  regulations  of  the  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 

§  214.103    Fall  protection,  generally. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  when 
employees  work  twelve  feet  or  more 
above  the  ground  or  water  surface,  they 


shall  be  provided  and  shall  use  a 
personal  fall  arrest  system  or  safety  net 
system.  All  fall  protection  systems 
required  by  this  section  shall  conform  to 
the  standards  set  forth  in  S  214.105  of 
this  subpart. 

(b)  This  section  shall  not  apply  if  the 
installation  of  the  fall  arrest  system 
poses  a  greater  exposure  to  risk  than  the 
work  to  be  performed.  In  any  action 
brought  by  FRA  to  enforce  the  fall 
protection  requirements,  the  railroad  or 
railroad  contractor  shall  have  the 
burden  of  proving  that  the  installation  of 
such  device  poses  greater  exposure  to 
risk  than  performance  of  the  work  itself. 

(c)  This  section  shall  not  apply  where 
employees  are  working  on  a  ra-lroad 
bridge  equipped  with  walkways, 
toeboards.  and  railings  of  sufficient 
height,  width,  and  strength  to  prevent  a 
fall,  so  long  as  employees  do  not  work 
beyond  the  railings,  over  the  side  of  the 
bridge,  on  ladders  or  other  elevation 
devices,  or  where  gaps  or  holes  exist 
through  which  a  body  could  fall.  Where 
used  in  place  of  fall  protection  as 
provided  for  in  214.105,  walkways  and 
railings  meeting  standards  set  forth  in 
the  American  Railway  Engineering 
Association's  Manual  For  Railway 
Engineering  satisfy  this  subsection. 
Toeboards  must  be  at  least  four  inches 
in  height 

(d)  This  section  shall  not  apply  where 
employees  are  performing  repairs  or 
inspections  of  a  minor  nature  that  are 
completed  by  working  exclusively 
between  the  outside  rails,  including,  but 
not  limited  to,  routine  welding,  spiking, 
anchoring,  spot  surfacing,  and  joint  bolt 
replacement 

§  214.105    Fail  protection  systems 
•tamiards  and  practices. 

(a)  General  Requirements.  All  fall 
protection  systems  required  by  this 
subpart  shall  conform  to  the  following: 

(1)  Fall  protection  systems  shall  be 
used  only  for  employee  fall  protection. 

(2)  Any  fall  protection  system 
subjected  to  impact  loading  shall  be 
immediately  and  permanently  removed 
from  service  unless  fully  inspected  and 
determined  by  a  competent  person  to  be 
undamaged  and  suitable  for  reuse. 

(3)  All  fall  protection  system 
components  shall  be  protected  from 
abrasions,  corrosion,  or  any  other  form 
of  deterioration. 

(4)  All  fall  protection  system 
components  shall  be  inspected  prior  to 
each  use  for  wear,  damage,  corrosion, 
mildew,  and  other  deterioration. 
Defective  components  shall  be 
permanently  removed  from  service. 

(5)  Prior  to  use  and  after  any 

component  or  system  is  changed. 

employees  shall  be  trained  in  the 


application  limits  of  the  equipment 
proper  hook-up,  anchoring  and  tie-off 
techniques,  methods  of  use,  and  proper 
methods  of  equipment  inspection  and 
storage. 

(6)  The  railroad  or  railroad  contractor 
shall  provide  for  prompt  rescue  of 
employees  in  the  event  of  a  fall. 

(7)  Connectors  shall  have  a  corrosion- 
resistant  finish,  and  all  surfaces  and 
edges  shall  be  smooth  to  prevent 
damage  to  interfacing  parts  of  the 
system. 

(8)  Connectors  shall  be  drop  forged, 
pressed  or  formed  steel,  or  made  of 
equivalent-strength  materials. 

(9)  Anchorages,  including  single-  and 
double-head  anchors,  shall  be  capable 
of  supporting  at  least  5,000  pounds  per 
employee  attached,  or  shall  be  designed, 
installed,  and  used  under  the 
supervision  of  a  qualified  person  as  part 
of  a  complete  personal  fall  protection 

.  system  that  maintains  a  safety  factor  of 
at  least  two. 

(b)  Personal  fall  arrest  systems.  All 
components  of  a  personal  fall  arrest 
system  shall  conform  to  the  following 
standards: 

(1)  Lanyards  and  vertical  lifelines  that 
tie  off  one  employee  shall  have  a 
minimum  breaking  strength  of  5,000 
pounds. 

(2)  Self-retracting  Ufelines  and 
lanyards  that  automatically  limit  free 
fall  distance  to  two  feet  or  less  shall 
have  components  capable  of  sustaining 
a  minimum  static  tensile  load  of  3,000 
pounds  applied  to  the  device  with  the 
lifeline  or  lanyard  in  the  fully  extended 
position. 

(3)  Self-retracting  lifelines  and 
lanyards  that  do  not  limit  free  fall 
distance  to  two  feet  or  less,  ripstitch. 
and  tearing  and  deformed  lanyards  shall 
be  capable  of  withstanding  5.000  pounds 
applied  to  the  device  with  the  lifeline  or 
lanyard  in  the  fully  extended  position. 

(4)  Horizontal  lifelines  shall  be 
designed,  installed,  and  used  under  the 
supervision  of  a  competent  person,  as 
part  of  a  complete  personal  fall  arrest 
system  that  maintains  a  safety  factor  of 
at  least  two. 

(5)  Lifelines  shall  not  be  made  of 
natural  fiber  rope. 

(6)  The  personal  fall  arrest  system 
shall  limit  the  maximum  arresting  force 
on  an  employee  to  900  pounds  when 
used  with  a  body  belt. 

(7)  The  personal  fall  arrest  system 
shall  limit  the  maximum  arresting  force 
on  an  employee  to  1.800  pounds  when 
used  with  a  body  harness. 

(8)  The  personal  fall  arrest  system 
shall  bring  an  employee  to  a  complete 
stop  and  limit  maximum  deceleration 
distance  an  employee  travels  to  3.5  feet 
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(9)  The  pertonal  fall  arrest  system 
shall  have  sofBcient  strength  to 
withstand  twice  the  potential  impact 
energy  of  an  employee  free  falling  a 
distance  of  six  feet,  or  the  free  fall 
distance  permitted  by  the  system, 
whichever  is  less. 

(10)  The  personal  fall  arrest  system 
shall  be  arranged  so  that  an  employee 
cannot  free  fail  more  than  six  feet  and 
carmot  contact  the  ground  or  any  lower 
horizontal  surface  of  the  bridge. 

(11)  Personal  fall  arrest  systems  shall 
be  worn  with  the  attachment  point  of 
the  body  belt  located  in  the  center  of  the 
wearer's  back,  and  the  attachment  point 
of  the  body  harness  located  in  the  center 
of  the  wearer's  back  near  shoulder  level, 
or  above  the  wearer's  head. 

(12)  When  vertical  lifelines  are  used, 
each  employee  shall  be  provided  with  a 
separate  lifeline. 

(13)  Devices  used  to  connect  to  a 
horizontal  lifeline  that  may  become  a 
vertical  lifeline  shall  be  capable  of 
locking  in  either  direction. 

(14)  Dee-rings  and  snap-hooks  shall  be 
capable  of  sustaining  a  minimum  tensile 
load  of  3.600  pounds  without  cracking, 
breaking,  or  taking  permanent 
deformation. 

(15)  Dee-rings  and  snap-hooks  shall  be 
capable  of  sustaining  a  minimum  tensile 
load  of  5.000  pounds. 

(16)  Snap-hooks  shall  not  be 
connected  to  each  other. 

(17)  Snap-hooks  shall  be 
dimensionally  compatible  with  the 
member  to  which  they  are  connected  to 
prevent  unintentional  disengagement,  or 
shall  be  a  locking  snap-hook  designed  to 
prevent  unintentional  disengagement. 

(16)  Unless  of  a  locking  type,  snap- 
hooks  shall  not  be  engaged: 

(i)  Directly  next  to  webbing,  rope,  or 
wire  rope: 

(ii)  To  each  other; 

(iii)  To  a  dee-ring  to  which  another 
snap-hook  or  other  connector  is 
attached:       j 

(iv)  To  a  horizontal  lifeline;  or 

(v)  To  any  object  that  is  incompatibly 
shaped  or  dimensioned  in  relation  to  the 
snap-hook  so  that  unintentional 
disengagement  could  occur. 

(c)  Safety  net  systems.  Use  of  safety 
net  systems  shall  conform  to  the 
following  standards  and  practices: 

(1)  Safety  nets  shall  be  installed  as 
close  as  practicable  under  the  walking/ 
working  surface  on  which  employees 
are  working,  but  shall  not  be  installed 
more  than  30  feet  below  such  surface. 

(2)  If  the  distance  from  the  working 
surface  to  the  net  exceeds  30  feet, 
employees  shall  be  protected  by 
personal  fall  arrest  systems. 


(3)  The  safety  net  shall  be  installed 
such  that  any  fall  from  the  working 
surface  to  the  net  is  unobstructed. 

(4)  Except  as  provided  in  this 
subsection,  safety  nets  and  net 
installations  shall  be  drop-tested  at  the 
jobsite  after  initial  installation  and 
before  being  used  as  a  fall  protection 
system,  whenever  relocated,  after  major 
repair,  and  at  six-month  intervals  if  left 
in  one  place.  The  drop-test  shall  consist 
of  a  400-pound  bag  of  sand  30  inches, 
plus  or  minus  two  inches,  in  diameter 
dropped  into  the  net  from  the  highest 
(but  not  less  than  3Vi  feet)  working 
surface  on  which  employees  are  to  be 
protected. 

(i)  When  the  railroad  or  railroad 
contractor  demonstrates  that  a  drop-test 
is  not  feasible  and,  as  a  result,  the  test  is 
not  performed,  the  railroad  or  railroad 
contractor,  or  designated  competent 
person,  shall  certify  that  the  net  and  its 
installation  are  in  compliance  with  the 
provisions  of  this  section  by  preparing  a 
certification  record  prior  to  use  of  the 
net. 

(ii)  The  certification  shall  include  an 
identification  of  the  net,  the  date  it  was 
determined  that  the  net  was  in 
compliance  with  this  section,  and  the 
signature  of  the  person  making  this 
determination.  Such  person's  signature 
shall  certify  that  the  net  and  its 
installation  are  in  compliance  with  this 
section.  The  most  recent  certification  for 
each  net  installation  shall  be  available 
at  the  jobsite  where  the  subject  net  is 
located. 

(5)  Safety  nets  and  their  installations 
shall  be  capable  of  absorbing  an  impact 
force  equal  to  that  produced  by  the  drop 
test  specified  in  this  section. 

(6)  The  safety  net  shall  be  installed 
such  that  there  is  no  contact  with 
surfaces  or  structures  below  the  net 
when  subjected  to  an  impact  forte  equal 
to  the  drop  test  specified  in  this  section. 

(7)  Safety  nets  shall  extend  outward 
from  the  outermost  projection  of  the 
work  surface  as  follows: 

(i)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal  plane 
of  the  net  is  5  feet  or  less,  the  minimum 
required  horizontal  distance  of  the  outer 
edge  of  the  net  beyond  the  edge  of  the 
working  surface  is  8  feet. 

(ii)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal  plane 
of  the  net  is  more  than  5  fieet.  but  less 
than  10  feet,  the  minimum  required 
horizontal  distance  of  the  outer  edge  of 
the  net  beyond  the  edge  of  the  working 
surface  is  10  feet. 

(iii)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal  plane 
of  the  net  is  more  than  10  feet,  the 
minimum  required  horizontal  distance  of 


the  outer  edge  of  the  net  beyond  the 
edge  of  the  working  surface  is  13  feet. 

(8)  Defective  nets  shall  not  be  used. 
Safety  nets  shall  be  inspected  at  least 
once  a  week  for  mildew,  wear,  damage, 
and  other  deterioration.  Defective 
components  shall  be  removed 
permanently  from  service. 

(9)  Safety  nets  shall  be  inspected  after 
any  occurrence  that  could  affect  the 
integrity  of  the  safety  net  system. 

(10)  Tools,  scraps,  or  other  materials 
that  have  fallen  into  the  safety  net  shall 
be  removed  as  soon  as  possible,  and  at 
least  before  the  next  work  shift. 

(11)  Each  safety  net  shall  have  a 
border  rope  for  webbing  with  a 
minimum  breaking  strength  of  5.000 
pounds. 

(12)  The  maximum  size  of  each  safety 
net  mesh  opening  shall  not  exceed  36 
square  inches  and  shall  not  be  longer 
than  6  inches  on  any  side  measured 
center-to-center  of  mesh  ropes  or 
webbing.  All  mesh  crossing  shall  be 
secured  to  prevent  enlargement  of  the 
mesh  opening. 

(13)  Connections  between  safety  net 
panels  shall  be  as  strong  as  integral  net 
components  and  shall  be  spaced  not 
more  than  6  inches  apart. 

§214.107    Working  over  or  adiacent  to 
water. 

(a)  Employees  working  over  or 
adjacent  to  water  with  a  depth  of  four 
feet  or  more,  or  where  the  danger  of 
drowning  exists,  shall  be  provided  and 
shall  use  life  vests  or  buoyant  work 
vests  in  comphance  with  U.S.  Coast 
Guard  requirements  in  46  CFR  160.047, 
.160.052.  in  ,160.053.  Life  preservers  in 
compliance  with  U.S.  Coast  Guard 
requirements  in  46  CFR  160.055  shall 
also  be  within  ready  access.  This 
section  shall  not  apply  to  employees 
using  personal  fall  arrest  systems  or 
safety  nets  that  comply  with  this 
Subpart. 

(b)  Life  vests  or  bouyant  work  vests 
shall  not  be  required  when  employees 
are  conducting  inspections  that  involve 
climbing  structures  above  or  below  the 
bridge  deck. 

(c)  Prior  to  each  use.  all  flotation 
devices  shall  be  inspected  for  defects 
that  reduce  their  strength  or  bouyancy 
by  designated  individuals  trained  by  the 
railroad  or  railroad  contractor.  Defective 
units  shall  not  be  used. 

(d)  Where  life  vests  are  required  by 
paragraph  (a)  of  this  section,  ring  buoys 
with  at  least  90  feet  of  line  shall  be 
provided  and  readily  available  for 
emergency  rescue  operations.  Distance 
between  ring  buoys  shall  not  exceed  200 
feet 
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(e)  Where  life  vests  are  required,  at 
least  one  lifesaving  skiff,  inflatable  boat, 
or  equivalent  device  shall  be 
immediately  available.  If  it  is 
determined  by  a  competent  person  that 
environmental  conditions,  including 
weather,  water  speed,  and  terrain,  merit 
additional  protection,  the  skiff  or  boat 
shall  be  manned. 

S  214.109    Scaffolding. 

(a)  Scaffolding  used  in  connection 
with  railroad  bridge  maintenance, 
inspection,  testing,  and  construction 
shall  be  constructed  and  maintained  in  a 
safe  condition  and  meet  the  following 
minimum  requirements: 

(1)  Each  scaffold  and  scaffold 
component,  except  suspension  ropes 
and  guardrail  systems,  but  including 
footings  and  anchorage,  shall  be  capable 
of  supporting,  without  failure,  its  own 
weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  scaffold  or  scaffold 
component. 

(2)  Guardrail  systems  shall  be  capable 
of  withstanding,  without  failure,  a  force 
of  at  least  200  pounds  applied  within 
two  inches  of  the  top  edge,  in  any 
outward  or  downward  direction,  at  any 
point  along  the  top  edge. 

(3)  Top  edge  height  of  toprails,  or 
equivalent  guardrail  system  member, 
shall  be  42  inches,  plus  or  minus  three 
inches.  Supports  shall  be  at  intervals  not 
to  exceed  eight  feet.  Toeboards  shall  be 
a  minimum  of  four  inches  in  height. 

(4)  Midrails,  screens,  mesh, 
intermediate  vertical  members,  solid 
panels,  and  equivalent  structural 
members  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  150  pounds  applied  in  any 
downward  or  outward  direction  at  any 
point  along  the  midrail  or  other  member. 

(5)  Midrails  shall  be  installed  at  a 
height  midway  between  the  top  edge  of 
the  guardrail  system  and  the  walking/ 
working  level. 

(b)  Scaffolds  shall  not  be  altered  or 
moved  while  they  are  occupied.  This 
paragraph  does  not  apply  to  vertical 
movements  of  mobile  scaffolds  that  are 
designed  to  move  vertically  while 
occupied. 

(c)  An  access  ladder  or  equivalent 
safe  access  shall  be  provided. 

(d)  All  exposed  surfaces  shall  be 
prepared  and  cleared  to  prevent  injury 
due  to  laceration,  puncture,  tripping,  or 
faUing  hazard. 

(e)  All  scaffold  design,  construction, 
and  repair  shah  be  completed  by 
competent  individuals  trained  and 
knowledgeable  about  design  criteria, 
intended  use,  structural  limitations,  and 
procedures  for  proper  repair 


(f)  Manually  propelled  mobile  ladder 
stands  and  scaffolds  shall  conform  to 
the  following: 

(1)  All  manually  propelled  mobile 
ladder  stands  and  scaffolds  shall  be 
capable  of  carrying  the  design  load. 

(2)  All  ladder  stands,  scaffolds,  and 
scaffold  components  shall  be  capable  of 
supporting,  without  failure, 
displacement,  or  settlement,  its  own 
weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  ladder  stand, 
scaffold,  or  scaffold  component. 

(3)  All  exposed  surfaces  shall  be  free 
from  sharp  edges  or  burrs. 

(4)  The  maximum  work  level  height 
shall  not  exceed  four  times  the  minimum 
or  least  base  dimensions  of  any  mobile 
ladder  stand  or  scaffold.  Where  the 
basic  mobile  unit  does  not  meet  this 
requirement,  suitable  outrigger  frames 
shall  be  employed  to  achieve  this  least 
base  dimension,  or  equivalent 
provisions  shall  be  made  to  guy  or  brace 
the  unit  against  tipping. 

(5)  The  minimum  platform  width  for 
any  work  level  shall  not  be  less  than  20 
inches  for  mobile  scaffolds  (towers). 
Ladder  stands  shall  have  a  minimum 
step  width  of  16  inches.  The  steps  of 
ladder  stands  shall  be  fabricated  from 
slip  resistant  treads. 

(6)  Guardrails  and  midrails  shall 
conform  to  the  requirements  listed  in 
paragraph  (a)  of  this  section. 

(7)  A  climbing  ladder  or  stairway  shall 
be  provided  for  proper  access  and 
egress,  and  shall  be  affixed  or  built  into 
the  scaffold  and  so  located  that  in  its 
use  it  will  not  have  a  tendency  to  tip  the 
scaffold. 

(8)  Wheels  or  casters  shall  be  capable 
of  supporting,  without  failure,  at  least 
four  times  the  maximum  intended  load 
applied  or  transmitted  to  that 
component.  All  scaffold  casters  shall  be 
provided  with  a  positive  wheel  and/or 
swivel  lock  to  prevent  movement. 
Ladder  stands  shall  have  at  least  two  of 
the  four  casters  and  shall  be  of  the 
swivel  type. 

§  2 1 4. 1 1 1    Personal  protective  equipment, 
generally. 

The  railroad  or  railroad  contractor 
shall  provide  and  the  employee  shall  use 
appropriate  personal  protective 
equipment  described  in  this  subpart  in 
all  operations  where  there  is  exposure 
to  hazardous  conditions,  or  where  this 
subpart  indicates  the  need  for  using 
such  equipment  to  reduce  the  hazards  to 
railroad  employees. 

§  214.1 13    Head  protection. 

(a)  Railroad  employees  working  in 
areas  where  there  is  a  possible  danger 
of  head  injury  from  impact,  or  from 


falling  or  flying  objects,  or  from 
electrical  shock  and  bums,  shall  be 
provided  and  shall  wear  protective 
helmets. 

(b)  Helmets  for  the  protection  of 
railroad  employees  against  impact  and 
penetration  of  falling  and  flying  objects 
shall  confrom  to  the  national  consensus 
standards  for  industrial  head  protection 
(American  National  Standards  Institute, 
Z89.1-1969,  Safety  Requirements  for 
Industrial  Head  Protection). 

(c)  Helmets  for  the  head  protection  of 
railroad  employees  exposed  to  high 
voltage  electrical  shock  and  bums  shall 
conform  to  the  national  consensus 
standards  (American  National 
Standards  Institute,  Z89.2-1971). 

§214.115    Foot  protection. 

(a)  The  railroad  or  railroad  contractor 
shall  require  railroad  employees  to  wear 
foot  protection  equipment  when 
potential  foot  injury  may  result  from 
impact,  falling  or  flying  objects, 
electrical  shock  or  bums,  or  other 
hazardous  condition. 

(b)  Safety-toe  footwear  for  railroad 
employees  shall  conform  to  the  national 
consensus  standards  for  safety-toe 
footwear  (American  National  Standards 
Institute,  American  National  Standard 
for  Men's  Safety-Toe  Footwear,  Z41.1- 
1967). 

§214.117    Eye  and  face  protection. 

(a)  Railroad  employees  shall  be 
provided  and  shall  wear  eye  and  face 
protection  equipment  when  potential 
eye  or  face  injury  may  result  from 
physical,  chemical,  or  radiant  agents. 

(b)  Eye  and  face  protection  equipment 
required  by  this  section  shall  conform  to 
the  national  consensus  standards  for 
occupational  and  educational  eye  and 
face  protection  (American  National 
Standards  Institute,  Z87.1-1968,  Practice 
for  Occupational  and  Educational  Eye 
and  Face  Protection.). 

(c)  Face  and  eye  protection  equipment 
required  by  this  section  shall  be  kept 
clean  and  in  good  repair.  Use  of 
equipment  with  structural  or  optical 
defects  is  prohibited. 

(d)  Railroad  employees  whose  vision 
requires  the  use  of  corrective  lenses, 
when  required  by  this  regulation  to  wear 
eye  protection,  shall  be  protected  by 
goggles  or  spectacles  of  one  of  the 
following  types: 

(i)  Spectacles  whose  protective  lenses 
provide  optical  correction  the  frame  of 
which  includes  shielding  against  objects 
reaching  the  wearer's  eyes  around  the 
lenses; 

(ii)  Goggles  that  can  be  worn  over 
corrective  lenses  without  disturbing  the 
adjustment  of  the  lenses;  or 


(iii)  Goggles  that  incorporate 
corrective  lenses  mounted  behind  the 
protective  lenses. 


Appendix  A  to  Part  214.— Schedule  of  Civil  Penalties  • 


Section 


SubpwtB- 

214.103  Fan  protedion: 

(i)  Failure  to  provide  fafl  proteclion 

00  Failure  to  use  fall  prcxectioo 

214.105  Standards  and  practices: 

(a)  General: 

(1)  Fall  protection  used  lor  other  purposes _„ 

(2)  Failure  to  remove  Irofn  service _ 

(3)  Failure  to  protect  fronri  deterioration 

(4)  Failure  to  inspect  and  reoxjve _.... 

(5)  Failure  to  train 

(6)  Failure  to  provide  for  prompt  rescue 

(7)  Failure  to  prevent  damage „.. 

(8)  Failure  to  use  proper  connectors 

(9)  Failure  to  use  proper  anchorages 

(b)  Fan  afTBst  system: 

(1H17)  Failure  to  provide  conformir>g  equipment.... 

(c)  Safety  net  systems: 

(1)  Failure  to  irtstall  close  to  worXplace ..-. 

(2)  Failure  to  provide  fall  arrest  if  over  30  feet 

(3)  Failure  to  provide  for  urx)bstructed  fafl -... 

(4)  Failure  to  test _ 

(5)  Failure  to  use  proper  equipment 

(6)  Failure  to  prevent  contact  with  surface  betoiw...- 

(7)  Failure  to  properly  install _ 

(8)  Failure  to  remove  defectivo  rwts 

(9)  Failure  to  inspect ,. ... 

(10)  Failure  to  remove  obtects 

(1 1H13)  Failure  to  use  conforming  equipment 

214.107  Worlang  over  water 

(a)(i)  Failure  to  provide  life  vest 

(ii)  Failure  to  use  life  vest..- .„ _ 

(c)  Failure  to  inspect „ „ 

(e)(i)  Failure  to  provide  nng  bouys 

(N)  Failure  to  use  nng  bouys _ 

(fKi)  Failure  to  provide  sKifl „ 

(ii)  Failure  to  use  skiff 

214.109  Scaffolding: 

(a)-(f)  Failure  to  provide  conforming  equipment 

214.1 13  Head  protection: 

(a)(i)  Failure  to  provide _ 

(ii)  Failure  to  use _.. 

(b)  or  (c)  FaHure  to  provide  conforming  equipment 

214.1 15  Foot  protection: 

(a)(i)  Failure  to  require  use  of 

(ii)  Failure  to  use 

214.1 17  Eye  and  face  protection; 

(a)(i)  FaHure  to  provide _ 

(ii)  Failure  to  use „ 

(b)  Failure  to  use  conforming  equipment 

(c)  Use  of  defective  equipment _ 

(d)  Failure  to  provide  for  corrective  lenses 


-BrMg*  Wortier  Safety  SUndartia 


Vtotabon 


SS.OOO 


2.500 
2.S00 
2.500 

sxno 

5.000 
5.000 
2,500 
2.500 
2.500 

2.500 

2.500 
5.000 
5.000 
2,500 
2500 
5.000 
5.000 
5.000 
5.000 
1.000 
2.500 

5.000 


2.500 
5.000 


t.000 


2.500 
2.500 


2.500 

2.500 


2.500 


2.500 
2.500 
2.500 


WiHul 


$10,000 
2.500 


5.000 

5.000 

5.000 

10.000 

10.000 

10.000 

5.000 

5.000 

5.000 

5,000 

5.000 

10.000 

$10,000 

5.000 

5.000 
10.000 
10000 
10.000 
10.000 

2.500 
10.000 

10.000 
1.500 
5.000 

10.000 
1,500 
2.500 
1.500 

5.000 

5.000 
1.500 
5.000 

5.000 
1.500 

5.000 

1.500 
5.000 
5.000 
5,000 


■  A  penalty  may  be  assessed  against  an  irKJividual  only  lor  a  wiltful  violation.  Tt>e  Administrator  reserves  the  right  to  assess  a  penalty  of  up  to  S20.000  for  any 
violation  wftere  circumstarKes  warrant.  See  49  CFR  part  209.  appendix  A 


Issued  in  Washington.  DC  on  June  16. 1992. 
Gilbert  E.  Carmichaei. 
Federal  Railroad  Administrator. 
(FR  Doc.  92-14566  Filed  6-23-92: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

IDocket  No.  920124-2024] 

Atlantic  Tuna  Rsheries;  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Reduction  in  bag  limit. 


summary:  NMFS  issues  this  notice  to  (1) 
reduce  the  daily  catch  limit  in  the 
Angling  category  from  two  to  one 
Atlantic  bluefin  tuna  per  person  for  fish 
less  than  77  inches  (196  cm);  and  (2) 
reduce  the  daily  vessel  limit  for  medium 
Atlantic  blueHn  tuna  from  two  to  one. 
This  action  is  necessary  to  improve 
management  of  the  angling  sector,  which 
in  recent  years  has  exceeded  the 
assigned  annual  quota.  The  intent  of  this 
action  is  to  extend  the  Hshing  season 
and  help  ensure  that  the  United  States 
fulfills  its  obligations  to  consen'e  and 
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manage  the  Atlantic  bluefin  tuna 
resource  in  accordance  with  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 

EFFECTIVE  DATE:  The  reduction  in  bag 

limits  is  effective  0001  hours  local  time 

June  22, 1992.  through  December  31, 

1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  B.  Stone,  301-713-2347. 

SUPPt^MENTARY  INFORMATION:  On 

March  12. 1992,  NMFS  published  a  final 
rule  at  57  FR  8728  to  amend  the 
regulations  governing  the  Atlantic 
bluefin  tuna  fishery  (50  CFR  part  285). 
The  intent  of  that  action  was  to  improve 
management  of  the  angling  sector,  which 
in  recent  years  has  exceeded  the 
assigned  annual  quota  and  help  ensure 
that  the  United  States  fulfills  its 
obligations  to  conserve  and  manage  the 
Atlantic  bluefin  tuna  resource  in 


accordance  with  the  recommendations 
of  ICCAT. 

Section  285.24(c)  of  the  regulations  at 
50  CFR  part  285  allows  the  Assistant 
Administrator  for  Fisheries.  NOAA 
(Assistant  Administrator)  to  adjust  the 
angler  catch  limit  to  one  school  or 
medium  Atlantic  bluefin  tuna  per  day 
based  on  a  review  of  available 
information  on  landing  trends,  or  any 
other  relevant  factors,  to  provide  for  a 
longer  fishing  season.  Based  on  the 
reported  landings  of  Atlantic  bluefin 
tuna  to  date  in  the  Angling  category, 
catch  rates  that  are  similar  to  catch  rate 
averages  for  the  years  1988-1990,  and 
projections  that  the  81  mt  allowable 
harvest  of  bluefin  less  than  120  cm  could 
be  exceeded  by  the  end  of  Jime.  the 
Assistant  Administrator  finds  it 
necessary  to  adjust  the  daily  catch  limit 
for  this  segment  of  the  Atlantic  bluefin 
tuna  fishery  to  one  young  school,  school, 
or  medium  bluefin  per  angler  and  one 
medium  bluefin  per  vessel. 


Classificatioii 

This  action  is  taken  under  the 
authority  of  50  CFR  285.24(c).  and 
complies  with  Executive  Order  12291. 
Notice  of  this  action  will  be  mailed  to 
Atlantic  bluefin  tima  dealers,  permit 
holders,  recreational  fishery  interests, 
and  media  representatives.  Also,  NMFS 
will  make  calls  to  marina  owners,  state 
fishery  personnel,  angling  club 
representatives,  and  enforcement 
personnel. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Penalties,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  June  18, 1992. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  92-14798  Filed  6-l»-fl2;  9:35  am  J 
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Proposed  Rules 


Federal  Register  ^ 

VoL  57.  No.  122 
Wednesday,  June  24.  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  rules  and 
reguiatjons.  The  purpose  of  these  notices 
is  to  give  interested  persofw  an 
opportunity  to  participate  in  tt>e  rule 
making  phor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  736 

Issuance  of  Warehouse  Receipts 
Under  the  U^.  Warehouse  Act 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USDA. 
action:  Proposed  rule. 

summary:  The  Agricultural  Stabilization 
and  Conser\'Btion  Service  (ASCS) 
proposes  to  amend  its  regulations 
pertaining  to  licensed  grain 
warehousemen  under  the  U.S. 
Warehouse  Act  (USWA).  USWA 
licensed  warehousemen  are  required  to 
issue  negotiable  or  non-negotiable 
warehouse  receipts  to  depositors  within 
one  year  of  deposit.  The  proposed  rule 
would  permit  expanded  use  of  non- 
negotiable  warehouse  receipts.  This  rule 
proposes  to  remove  the  requirement  to 
return  the  original  non-negotiable 
receipt  before  the  l3st  portion  of  a  lot  of 
grain  is  delivered,  provided  acceptable 
documentation  exists  that  all  obligations 
have  been  satisfied.  Also,  in  cases  of 
lost  or  destroyed  non-negotiable 
warehouse  receipts,  depositors  will  not 
be  required  to  obtain  a  bond. 

The  intent  of  the  proposal  is  to 
maintain  the  integrity  of  U.S. 
Warehouse  Act  licenses  and  warehouse 
receipts,  while  permitting 
warehousemen  and  depositors  the 
flexiblity  necessary  to  follow  common 
industry  practices. 

DATES:  Comments  must  be  received  on 
or  before  August  24, 1992  in  order  to  be 
assured  of  consideration. 
addresses:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Director,  Licensing  Authority  Division, 
U.S.  Department  of  Agriculture  (USDA), 
Agricultural  Stabilization  and 
Conservation  Service,  P.O.  Box  2415, 
Room  5962-S.  Washington,  DC  20013, 
telephone  (202)  720-2121.  FAX  (202)  690- 
0014. 


All  submissions  will  be  available  for 
public  inspection  during  regular 
business  hours  in  Room  5962-S,  South 
Agriculture  Building,  USDA,  14th  and 
Independence  Avenue.  SW, 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT 

Lynda  Moore,  Agricultural  Marketing 
Specialist,  ASCS,  USDA,  telephone  (202) 
720-2121. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Matters 

This  proposed  rule  has  been  reviewed 
under  United  States  Department  of 
Agriculture  (USDA)  procedures 
established  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "not  major".  It 
has  been  determined  that  these 
provisions  will  not  result  in;  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries,  federal,  state,  or  local 
government  agenices,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
mackets. 

Keith  D.  Bjerke,  Administrator,  ASCS. 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

The  Office  of  the  General  Counsel  has 
certified  to  the  Office  of  Management 
and  Budget  that  these  proposed 
regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  No.  12778. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  significant  impact 
on  the  quality  of  the  human 
evnironment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

This-program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  proposed  rule  does  not  impose 
any  new  information  collections  on  the 
public. 

Background 

The  U.S.  Warehouse  Act  was  enacted 
in  1916  to  improve  the  agricultural 
warehousing  industry.  When  the  Act 
was  passed,  storage  facilities  were 
inadequate,  there  were  no  consistent 
standards  and  practices  for 
warehousemen  to  follow,  and 
warehouse  receipts  were  not  uniform 
and  not  universally  accepted.  The  Act's 
system  of  licensing,  bonding,  and 
examination  assures  warehouse  receipt 
holders  that  their  products  will  be 
properly  maintained  and  delivered  when 
they  surrender  their  receipts. 

The  Act  is  administered  primarily 
through  a  program  of  comprehensive 
warehouse  examinations — usually  once 
or  twice  annually  on  an  unannounced 
basis.  Examiners  review  the 
warehouseman's  obligations  to 
depositors  as  represented  by  the  records 
of  the  warehouseman  and  agency 
control  over  the  printing  of  warehouse 
receipts.  The  examiner  physically 
inventories  all  stocks  on  hand  and 
compares  the  measured  quantity  and 
determined  quality  with  obligations. 

Many  depositors  do  not  want  the 
warehouseman  to  issue  negotiable 
warehouse  receipts  because  safe 
keeping  is  required. 

In  most  cases,  the  Act  does  not 
differentiate  between  negotiable  and 
non-negotiable  warehouse  receipts.  The 
regulations  under  the  Act  address  non- 
negotiable  receipts  and  require  the 
return  of  the  non-negotiable  receipt 
before  the  last  portion  of  the  commodity 
represented  by  that  receipt  is  delivered. 
This  proposal  would  allow  delivery  of 
the  commodity  without  requiring  the 
return  of  an  original,  non-negotiable 
receipt.  Since  a  non-negotiable 
warehouse  receipt,  by  its  terms,  cannot 
be  negotiated,  a  statement  of  loss  and 
receipt  for  the  commodity  from  the 
depositor  is  acceptable  in  the  case  of  a 
lost  or  destroyed  non-negotiable  receipt. 

List  of  Subjects  in  7  CFR  Part  736 

Administrative  practice  and 
procedure.  Grains,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  Warehouses. 
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Proposed  Rule 

Accordingly,  it  is  proposed  that  7  CFR 
part  736  be  amended  as  follows: 

PART  736->GRAIN  WAREHOUSES 

1.  The  authority  citation  for  7  CFR 
part  736  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  241  et  seq. 

2.  Section  736.21  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  736  J 1    Lost  Of  destroyed  recdptt;  bond.    9  CFR  Part  75 


written  order  therefor  and  a  receipt 
upon  delivery. 

Signec  at  Washington.  DC,  on  June  la  1992. 
|ohn  A.  Stevenson, 
Acting  AdminisUxitor,  Agricultural 
Stabilization  and  Conservation  Service. 
[FR  Doc  92-14740  Filed  6-23-92;  6:45  am) 
BIUINO  COOC  MtO-OW 

Animal  and  Plant  Health  bwpMtlon 
Service 


(b)  Before  issuing  such  new  or 
duplicate  negotiable  receipt  the 
warehouseman  shall  require  the 
depositor  or  other  person  applying 
therefor  to  make  and  file  with  him  (1)  an 
affidavit  showing  that  the  applicant  is 
lawfully  entitled  to  the  possession  of  the 
original  receipt,  that  he  has  not 
negotiated  or  assigned  it,  how  the 
original  receipt  was  lost  or  destroyed, 
and  if  lost,  that  diligent  effort  has  been 
made  to  find  the  receipt  without 
success,  and  (2)  a  bond  in  an  amount 
double  the  value,  at  the  time  the  bond  is 
given,  of  the  grain  represented  by  the 
lost  or  destroyed  receipt.  Such  bond 
shall  be  in  a  form  approved  for  the 
purpose  by  the  Secretary,  or  his 
designated  representative,  shall  be 
conditioned  to  indemnify  the 
warehouseman  against  any  loss 
sustained  by  reason  of  the  issuance  of 
such  receipt,  and  shall  have  as  surety 
thereon  preferably  a  surety  company 
which  is  authorized  to  do  business,  and 
is  subject  to  service  of  process  in  a  suit 
on  the  bond,  in  the  state  in  which  the 
warehouse  is  located  or  at  least  two 
individuals  who  are  residents  of  such 
state  and  each  of  whom  owns  real 
property  therein  having  a  value,  in 
excess  of  all  exemptions  and 
encumbrances,  equal  to  the  amount  of 
the  bond.  Before  issuing  such  new  or 
duplicate  non-negotiable  receipt,  obtain 
a  written  statement  from  the  holder  that 
the  original  non-negotiable  receipt  is 
lost  and  requires  the  issuance  of  a 
duplicate  non-negotiable  receipt. 

3.  Section  738.24  is  revised  to  read  as 
follows;  * 

§  736.24    Return  of  receipts  t>efore 
d*iiv«ry  of  grain. 

Except  as  permitted  by  law  or  by  the 
regulations  in  this  part,  a  warehouseman 
shall  not  deliver  any  grain  for  which  he 
has  issued  a  negotiable  receipt  until  the 
receipt  has  been  returned  to  him  and 
canceled;  and  shall  not  deliver  grain  for 
which  he  has  issued  a  non-negotiable 
receipt  until  such  receipt  has  been 
returned,  or  he  has  obtained  from  the 
depositor  or  the  depositor's  agent,  a 


IOock««No9>4>5S-1] 
Dourlne  In  Horses  and  Asses 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  remove 
the  "Dourine  in  Horses  and  Asses" 
regulations,  which  restrict  the  movement 
of  horses  and  asses  from  areas 
quarantined  for  dourine  and  provide  for 
the  payment  of  compensation  to  the 
owners  of  animals  destroyed  because  of 
dourine.  This  action  appears  to  be 
warranted  because  the  United  States 
has  been  free  of  dourine  since  1946  and 
import  requirements  have  proven 
adequate  to  prevent  the  reintroduction 
of  the  disease  into  this  country.  This 
action  would  remove  the  implication 
that  dourine  has  not  yet  been  eradicated 
in  the  Uaited  States  and  would 
eliminate  uimecessary  regulations. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
24, 1992. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  Please  state  that 
your  comments  refer  to  Docket  Number 
92-055-1.. Conunents  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue,  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Manuel  A.  Thomas,  Jr.,  Senior  Staff 
Veterinarian,  Sheep,  Goat,  Equine, 
Poultry,  and  Miscellaneous  Diseases 
Staff,  VS.  APHIS.  USDA,  room  769. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6954. 
SUPPI^MENTARY  MFORMATION: 

Background 

The  "Dourine  in  Horses  and  Asaes" 
regulations  (contained  in  9  CFR  75.1 


through  75  J  and  referred  to  below  as 
"the  regulations")  require  that  all  horses 
and  asses  be  inspected  by  a  Veterinary 
Services  inspector  and  certified  as 
dourine-free  before  they  may  be  moved 
interstate  from  an  area  quarantined  for 
dourin&  The  regulations  further  require 
that  all  horses  and  asses  pass  the 
complement-fixation  test  for  dourine 
before  they  may  be  moved  interstate 
from  a  quarantined  area  if,  within  the 
preceding  18  months,  stallions  or  jacks 
were  allowed  to  roam  at  large  in  that 
quarantined  area  or  if  there  has  been 
any  breeding  in  a  herd  in  the 
quarantined  area  in  which  there  is  a 
horse  or  ass  that  has  been  exposed  to 
dourine. 

Section  75.3  of  the  regulations 
provides  for  the  payment  of 
compensation  to  the  owners  of  animals 
destroyed  because  of  dourine  in 
accordance  with  the  dourine  indemnity 
regulations.  Those  indemnity 
regulations.which  had  been  located  at  9 
CFR  part  52,  were  removed  by  a  final 
rule  published  in  the  Federal  Register  on 
December  31, 1981  {48  FR  63206).  Two  of 
the  three  reasons  set  forth  in  that  final 
rule  to  justify  the  removal  of  9  CFR  part 
52— that  the  United  States  has  been  free 
of  dourine  since  1946  and  that  Import 
requirements  have  proven  adequate  to 
prevent  the  reintroduction  of  the 
disease — also  support  our  proposed 
removal  of  the  "Dourine  in  Horses  and 
Asses"  regulations.  The  fact  that  9  CFR 
part  52  was  indeed  removed  further 
supports  our  proposal. 

The  regulations  were  established  to 
promote  the  eradication  of  dourine 
within  the  United  States  by  preventing 
its  spread  through  restrictions  on  the 
interstate  movement  of  horses  and  asses 
from  quarantined  areas  and  by 
providing  indemnity  for  the  destruction 
of  infected  animals.  In  that  the  United 
States  has  been  free  of  dourine  since 
1948,  the  objectives  of  the  regulations  I  . 
have  been  met.  The  quarantine 
requirements  in  9  CFR  92.308(a)(3) 
contain  provisions  that  help  ensure  that 
dourine  is  not  reintroduced  into  the 
United  States.  These  provisions  require 
that  all  horses,  asses,  mules,  and  zebras 
intended  for  importation  into  the  United 
Slates  must  test  negative  to  an  official 
test  for  dourine  to  qualify  for  release 
from  quarantine. 

We  are,  therefore,  proposing  to 
remove  the  "Dourine  in  Horses  and 
Asses"  regulations.  This  action  would 
remove  the  implication  that  dourine  has 
not  yet  been  eradicated  in  the  United 
States  and  would  eliminate  from  the 
CFR  an  inaccurate  reference  to  a 
compensation  program  for  animals 
destroyed  because  of  dourine. 
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Executive  Order  12291  and  Regulatory 
Hexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  miUion; 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Removing  the  "Dourine  in  Horses  and 
Asses"  regulations  would  not  result  in 
any  change  in  the  number  of  horses  or 
asses  moved  interstate,  or  in  any 
regulatory  activities  necessary  to  qualify 
horses  or  asses  for  interstate  movement, 
because  there  are  no  longer  any  areas  in 
the  United  States  that  are  quarantined 
because  of  dourine.  Therefore,  there  is 
no  reason  to  expect  any  economic 
consequences  related  to  our  proposed 
action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V). 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  No  State  and  local  laws  and 
regulations  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suite  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 


List  of  Subjects  in  8  CFR  Part  75 

Animal  diseases.  Horses,  Quarantine, 
Transportation. 

Accordingly,  we  propose  to  amend  9 
CFR  part  75  as  follows: 

PART  75-COMMUNICABLE  DISEASES 
IN  HORSES,  ASSES,  PONIES,  MULES. 
AND  ZEBRAS 

1.  The  authority  citation  for  part  75 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 115. 117, 12a 
121. 123-128, 134-134h:  7  CFR  2.17,  2.51.  and 
371.2(d). 

§§  75.1  ttirough  75.3    [Removed  and 
Reserved] 

2.  Sections  75.1  through  75.3  would  be 
removed  and  reserved. 

Done  in  Washington,  DC,  this  18th  day  of 
June  1992. 
Rot>ert  Melland. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  92-14818  Filed  6-23-92:  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 
10  CFR  Part  600 

Rnahclal  Assistance  Rules; 
Continuation  Awards 

agency:  Department  of  Energy. 
action:  Proposed  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  is  proposing  a  revision  to 
subpart  A  of  the  Financial  Assistance 
Rules,  10  CFR  part  600.  to  permit  a 
continuation  application  for  a  research 
award  to  be  submitted  without  detailed 
budgetary  information.  This  proposed 
revision  was  identified  in  connection 
with  implementation  of  the  President's 
January  28, 1992,  Memorandum  for 
Certain  Department  and  Agency  Heads 
on  the  subject  of  "Reducing  the  Burden 
of  Government  Regulation."  In  that 
regard,  this  proposed  revision  is 
associated  with  the  proposal  on  10  CFR 
part  605  appearing  elsewhere  in  today's 
Federal  Register. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  July 
24, 1992. 

ADDRESSES:  Comments  should  be 
addressed  to:  James  J.  Cavanagh, 
Director,  Business  and  Financial  Policy 
Division  (PR-122).  Office  of 
Procurement,  Assistance  and  Program 
Management,  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington.  DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  F.  Sharp,  Business  and  Financial 
Policy  Divisioa  (PR-122).  U.S.  Department 
of  Energy.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202)  586-8192. 

Mary  Ann  Masterson.  Office  of  the  Assistant 
General  Counsel,  FYocurement  and  Finance 
(GC-34),  U.S.  Department  of  Energy. 
Washington,  DC  20585.  (202)  586-1900. 

SUPPLEMENTARY  INFORMATION: 

Tal>le  of  Contenta 

I.  Introduction 

II.  Changes  to  10  CFR  Part  600   . 

III.  Review  under  Executive  Order  12612 

IV.  Review  under  Executive  Order  12291 

V.  Review  under  the  Regulatory  Flexibility 
Act 

VI.  Review  under  the  Paperwork  Reduction 
Act 

VII.  Review  under  the  National 
Environmental  Policy  Act 

VIII. "Review  under  Executive  Order  12778 
IX.  Public  Comments 

I.  Introduction 

The  DOE  is  today  proposing  to  amend 
its  Financial  Assistance  Rules  (Rules)  to 
permit  recipients  of  research  awards,  in 
certain  cases,  to  submit  requests  for 
continuation  funding  without  detailed 
budgetary  information  on  how  funds  are 
to  be  spent  in  the  upcoming  period.  This 
will  be  permitted  in  those  situations  in 
which  a  new  or  renewal  application 
contained  detailed  future  year  budgets 
which  permitted  the  DOE  to  evaluate 
the  future  years  at  the  time  the  initial 
award  was  made.  Should  there  be  a 
significant  change  in  the  direction  of  the 
project  or  the  budget,  a  detailed  budget 
could  still  be  required  for  continuation 
award.  This  proposed  rulemaking  is  in 
response  to  the  President's  January  28. 
1992.  Memorandum  for  Certain 
Department  and  Agency  Heads  on  the 
subject  of  "Reducing  the  Burden  of 
Government  Regulation." 

n.  Changes  to  10  CFR  Part  GOO      ' 

Section  600.31(b)(3)  is  to  be  changed    „ 
to  permit  a  continuation  award  to  be 
made  without  a  detailed  budget  being 
submitted  with  the  continuation 
application  if  the  new  or  renewal 
application  contained  detailed  future- 
year  budgets. 

III.  Review  under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
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Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
all  decisions  involved  in  promulgating 
and  implementing  a  policy  action. 
Today's  rule,  when  finalized,  will  revise 
certain  policy  and  procedural 
requirements.  However,  the  DOE  has 
determined  that  none  of  the  revisions 
will  have  a  substantial  direct  effect  on 
the  institutional  interests  or  traditional 
functions  of  States. 

IV.  Review  under  Executive  Order  12291 

Today's  rule  was  reviewed  under 
Executive  Order  12291.  The  DOE  has 
concluded  that  the  rule  is  not  a  "major 
rule"  because  its  promulgation  will  not 
result  in;  (1)  An  annual  effect  on  the 
economy  of  SlOO  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihly  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  In  accordance  with 
requirements  of  the  Executive  Order, 
this  rulemaking  has  been  revised  by  the 
Office  of  Management  and  Budget 
(0MB). 

V.  Review  under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1960,  Public 
Law  96-354.  94  Stat.  1164,  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  i.e..  Small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  The  DOE  has  concluded 
that  the  rule  would  only  affect  small 
entities  as  they  apply  for  and  receive 
financial  assistance  and  does  not  create 
additional  economic  impact  on  small 
entities.  The  DOE  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

VI.  Review  under  the  Paperwork 
Reductini  Act 

No  information  collection  or 
recordkeeping  requirements  are  imposed 
upon  the  public  by  this  rulemaking. 
Accordingly,  no  0MB  clearance  is 
required  under  the  Paperwork  Reduction 
Act  of  19ea  44  US.C  3501  et  seq..  or 
OMB's  implementing  regulations  at  5 
CFR  part  1320. 


VII.  Review  under  the  National 
Environmental  Policy  Act 

The  DOE  has  concluded  that 
promulgation  of  these  rules  clearly 
would  not  represent  a  major  Federal 
action  having  significant  impact  on  the 
human  environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321.  et  seq.  {1978)).  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  parts  1500-1508). 
and  the  DOE  guidelines  (10  CFR  part 
1021)  and,  therefore,  does  not  require  an 
environmental  impact  statement 
pursuant  to  NEP.^. 

VIII.  Review  under  Executive  Order 
12278 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2).  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  Htigation.  providing  clear  and 
certain  legal  standards  (whether  they  be 
engineering  or  performance  standards), 
and  promoting  simplification  and 
burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  that  the  regulation:  Specifies 
clearly  any  preemptive  effect,  effect  on 
existing  Federal  law  or  regulation,  and 
retroactive  effect;  describes  any 
administradve  proceedings  to  be 
available  prior  to  judicial  review  and 
any  provisions  for  the  exhaustion  of 
such  administrative  proceedings;  and 
defines  key  terms.  DOE  certifies  that 
today's  proposal  meets  the  requirements 
of  sections  2(a)  and  (b)  of  Executive 
Order  12778. 

IX.  Public  Comnents 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arg\mient8 
with  respect  to  the  proposed  changes  set 
forth  in  this  notice.  Three  copies  of 
written  comments  should  be  submitted 
to  the  address  indicated  in  the 
"ADDRESS"  section  of  this  notice.  All 
comments  received  will  be  available  for 
public  inspection  in  the  DOE  Reading 
Room,  room  1E-I9a  Forrestal  Building. 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585.  between  the 
hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  comments  received  by  July 
24, 1992,  will  be  fully  considered  prior  to 
publication  of  a  final  rule  resulting  from 
this  proposal.  Any  information  you 
corraider  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  aae 


copy  only.  The  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
our  determination. 

The  DOE  has  concluded  that  this 
proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  Public  Law  95-91.  the  DOE 
Organization  Act.  and  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  the  DOE  does  not  plan  to  hold  a 
public  hearing  on  this  proposed  rule. 

List  of  SubjecU  in  10  CFR  Part  SOO 

Cooperative  agreements/energy; 
Education  institutions:  Energy:  Grants/ 
energy:  Non-profit  organizations: 
Reporting  requirements. 

Issued  in  Washington.  DC.  (une  12. 1992. 
Beitoo  |.  Roth. 

A  cling  Director,  office  of  Procurement,       i 
Assistance,  and  Program  Management.      I 

For  the  reasons  set  out  in  the 
preamble,  the  Department  of  Energy 
hereby  proposes  to  amend  part  600  of 
chapter  11  of  title  10  of  the  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  eOO-f'iNANCiAL  ASSISTANCE 
RULES 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  Sees.  644  and  646,  Pub.  L  95-91. 
91  Stat.  599  (42  U3.C.  7254  and  7258);  Pub.  L. 
97-258.  96  stdL  1003-1005  (31  U.SC  8301- 
6308).  unless  otherwise  noted. 

2.  S  600.31  is  amended  by  revising 
paragraph  (b)(3)  to  read  as  foUows: 


§600.31    Funding. 

(b)  •   *  • 

(3)  A  detailed  budget  for  the  upcoming 
budget  period,  including  an  estimate  of 
unobligated  balances  (§  600.32(c)).  For 
research  awards,  a  detailed  budget  need 
not  be  submitted  if  the  new  or  renewal 
application  contained  future-year 
budgets  sufficiently  detailed  to  allow  the 
DOE  to  review  and  approve  the 
categories  and  elements  of  cost.  Should 
the  research  award  have  a  change  in 
scope  or  significant  change  in  the 
budget,  the  DOE  may  request  a  detailed 
budget.  DOE  shall  review  a  continuation 
application  for  the  adequacy  of  the 
awardee's  progress  and  planned 
conduct  of  the  project  in  the  subsequent 
budget  period.  DOE  shall  not  require  a 
continuation  application  to  compete 
against  any  other  application.  The 
amount  and  award  of  continuation 
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funding  is  subject  to  the  availability  of 
appropriations. 

|FR  Doc.  92-14408  Filed  6-22-92:  9:46  amj 
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administrative  requirements  for  tlie 
award  of  grants  in  program  areas  of 
scientiHc.  technical  or  educational 
interest  to  ER.  The  proposal  would 
delete  provisions  of  part  605  that  are 
unduly  burdensome  to  financial 
assistance  award  recipients.  The  basis 
for  the  proposed  amendments  is  ER's 
participation  as  a  member  of  the  Federal 
Demonstration  Project,  along  with  10 
other  Federal  agencies,  that  has  for  the 
past  three  years  been  testing  a 
streamlined  grant  continuation  funding 
process. 


Office  of  Energy  Research 
10  CFR  Part  605 

Special  Retearcti  Grants  Program 

agency:  Office  of  Energy  Research. 

DOE. 

action:  Notice  of  proposed  rulemaking.      "•  AmendmenU  to  10  CFR  Part  605 

SUUMANV:  The  Department  of  Energy 
(DOE)  today  is  issuing  this  notice  ot 
proposed  rulemaking  (NOPR)  for  Special 
Research  Grants  Program,  to  be 
renamed  the  Office  of  Energy  Research 
Financial  Assistance  Program,  in 
connection  with  DOE's  implementation 
of  the  President's  regulatory  review 
program.  The  proposal  would 
streamline,  make  uniform,  clarify  and 
reduce  the  burden  of  10  CFR  part  605. 
This  proposal  is  associated  with  the 
proposal  on  10  CFR  part  600  appearing 
elsewhere  in  today's  Federal  Register. 
DATES:  Written  comments  must  be 
received  July  24, 1992. 
ADDRESSES:  Send  comments  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  ER-64/GTN.  Mail  Stop  G-236, 
Washington.  DC  20585. 
FOR  FURTH6II INKNUIATION  CONTACT 
Mr.  Robert  A.  Zich,  Director,  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Division.  Office 
of  Energy  Research.  ER-64/GTN, 
Washington.  DC  20585.  (301)  903-5544. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction  and  Background 

In  accordance  with  the  DOE's 
response  to  the  President's  request  for 
regulatory  reform,  the  Office  of  Energy 
Research  (ER)  is  hereby  proposing  to 
amend  10  CFR  part  605.  The  proposal 
would  streamline  part  605.  make  part 
605  uniform  with  other  agencies' 
practices,  and  clarify  the  policies  and 


The  following  amendments  are 
proposed  today: 

Part  605  has  been  renamed  '*The 
Office  of  Energy  Research  Financial 
Assistance  Program,"  since  ER  program 
areas  fund  awards  for  research,  training, 
education  and  other  related  activities. 
This  amended  name  should  replace  the 
use  of  "The  Special  Research  Grant 
Program"  wherever  it  is  used  in  part  605. 
In  addition,  any  reference-to  a 
continuation  application  should  be 
deleted  from  the  program.  Except  for  the 
above  stated  amendments  the  following 
are  the  only  amendments  being 
proposed  at  this  time: 

Section  605.1  is  amended  to  include 
the  addition  of  educational  activities 
under  10  CFR  part  605. 

Section  605.3  is  amended  to  include  a 
definition  for  the  term  "Educational/ 
Training"  since  ER  program  areas  have 
increased  activities  in  this  area. 

Section  605.5  is  amended  to  include 
new  or  revised  ER  program  areas. 

Section  605.8  is  amended  to  correct 
ER's  telephone  number  and  delete  the 
requirement  to  publish  in  the  Commerce 
Business  Daily  ER  announcements 
under  10  CFR  part  605. 

Section  605.9  is  amended  to  delete 
ER's  requirement  for  a  continuation 
application  and  require  the  addition  of 
detailed  budget  information  in  original 
and  renewal  applications.  This  section 
also  changes  the  receipt  date  for 
renewal  applications  from  six  months  to 
nine  months  to  allow  more  time  for  peer 
reviewers  to  provide  feedback  to  ER 
program  managers  on  evaluation  of 
pending  applications. 

Section  605.19  is  amended  to  reduce 
the^annual  performance  reporting 
requirements  and  to  institute  the  use  of 
the  report  in  lieu  of  a  formal 
continuation  application.  In  addition,  the 
distribution  and  schedule  of  documents 
contained  in  CFR  part  605  has  been 
amended  to  include  all  changes  outlined 
for  reporting  requirements  under 
S  605.19.  Appendix  A  also  has  been 
amended  to  include  current  ER  program 
office  descriptions. 


HI.  Opportunity  for  Public  Comment 

Written  comments  from  interested 
persons  are  invited  in  response  to  this 
NOPR  by  submitting  three  copies  of 
data,  views  or  arguments  with  respect  to 
the  proposals  set  forth  in  this  notice  to 
the  address  above.  Please  identify  any 
comments  submitted  as  "ER 
Amendments." 

This  notice  of  proposed  rulemaking 
does  not  involve  any  significant  issues 
of  law  or  fact  and  the  rule  would  be 
unlikely  to  have  a-substantial  impact  on 
the  Nation's  economy  or  large  numbers 
of  individuals  or  businesses. 
Accordingly,  pursuant  to  42  U.S.C. 
7191(c)  and  5  U.S.C.  553.  DOE  is  not 
scheduling  a  public  hearing. 

IV.  Review  Under  Executive  Order 
12291 

This  NOPR  has  been  reviewed  by 
OMB  under  Executive  Order  12291  (46 
PR  13192,  February  17, 1981).  Prior  to 
publication  of  the  NOPR  DOE 
concluded  that  the  proposed  rule  is  not  a 
"major  rule"  because  its  promulgation 
would  not  result  in  (1)  an  annual  effect 
on  the  economy  of  $100  million  or  more, 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographical  regions,  or  (3) 
significant  adverse  ejects  on 
competition,  employment,  investment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  NOPR  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  9&-354.  95  Stat  1164)  which  requires 
preparation  of  a  regulatory  fiexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities,  i.e., 
small  business,  small  organizations,  and 
small  governmental  jurisdictions.  DOE 
concluded  that  this  proposed  rule  would 
only  affect  small  entities  as  they  apply 
for  and  receive  awards  and  does  not 
create  additional  economic  invpacts  on 
small  entities.  Accordingly,  DOE 
certifies  that  this  NOPR  will  not  have  a 
significant  economic  impact  oh  a 
substantial  number  of  small  entities  and. 
therefore,  no  regulatory  fiexibility 
analysis  has  been  prepared. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  NOPR 
have  been  approved  by  OMB  under 
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control  numbers  1910-0040  and  1910- 
1400. 

VII.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  the  NOPR 
clearly  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq. 
(1976)),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  parts  1500- 
1508).  and  the  DOE  guidelines  (10  CFR 
part  1021)  and.  therefore,  does  not 
require  an  environmental  impact 
statement  pursuant  to  NEPA. 

VIII.  Intergovernmental  Review 

This  program  is  generally  not  subject 
to  the  intergovernmental  review 
requirements  of  Executive  Order  12372 
as  implemented  by  10  CFR  part  1005. 
However,  certain  grant  applications  may 
be.  All  applications  from  governmental 
or  non-governmental  entities  which 
involve  research,  development  or 
demonstration  activities  are  subject  to 
the  provisions  of  the  Executive  Order 
and  10  CFR  part  1005  when  such 
activities:  (1)  Have  a  unique  geographic 
focus  and  are  directly  relevant  to  the 
governmental  responsibilities  of  a  State 
or  local  government  within  the 
geographic  area;  (2)  necessitate  the 
preparation  of  an  Environmental  Impact 
Statement  under  NEPA;  or  (3)  are  to  be 
initiated  at  a  particular  site  or  location 
and  require  unusual  measures  to  limit 
the  possibility  of  adverse  exposure  or 
hazard  to  the  general  public.  Those 
planning  to  submit  covered  applications 
should  immediately  contact  ER  for 
further  information. 

IX.  Ravlmr  livdm  ExKUtive  Order 
12812 

Executive  Order  12812  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Today's  proposal  would 
amend  existijig  regulations  for  a 
financial  assistance  program  to 
stimulate  research  and  development,  as 
well  as  educational  and  training 
activities.  There  will  not  be  any 
substantial  direct  effects  on  States. 

X.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 


forth  in  sections  2  (a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  (whether  they  be 
engineering  or  performance  standards), 
and  promoting  simplification  and 
burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  proposal 
meets  the  requirements  of  sections  2  (a) 
and  (b)  of  Executive  Order  12778. 

XI.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  10  CFR  part  605 
is  81.049. 

Lists  of  Subjects  in  10  CFR  Part  605 

Energy,  Grant  programs-energy, 
Reporting  and  recordkeeping 
requirements.  Research. 

In  consideration  of  the  foregoing,  part 
605  of  chapter  II  of  title  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

Issued  in  Washington,  DC  on  June  15, 1992. 
Robert  M.  Simon, 

Principal  Deputy  Director,  Office  of  Energy 
Research. 

Part  605  of  Chapter  II  of  title  10,  Code 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  605— THE  OFFICE  OF  ENERGY 
RESEARCH  FINANCIAL  ASSISTANCE 
PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sec.  31  of  the  Atomic  Energy 
Act.  as  amended.  Pub.  L  83-703.  68  Stat.  919 
(42  U.S.C.  2051):  sec.  107  of  the  Energy 
Reorganization  Act  of  1974.  Pub.  L  93-438.  88 
Stat.  1240  (42  U.S.C.  5817):  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974.  Pub.  L  93-577.  88 
Stat.  1878  (42  U.S.C.  5901  et  seq.);  Sees.  644 
and  646  of  the  Department  of  Energy 
Organization  Act.  Pub.  L.  95-91.  91  Stat.  599 
(42  U.S.C.  7254  and  7256):  Federal  Grant  and 
Cooperative  Agreement  Act.  as  amended  (31 
U.S.C.  6301  et  seq.). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

S  605.1    [Amended] 

3.  In  S  605.1,  after  the  phrase  "basic 
and  applied  research,"  remove  the 
remainder  of  the  sentence  and  add  the 


following:  "*  *  *  educational  or  trainitig 
activities,  conferences  and  related 
activities." 

4.  Section  605.3  is  amended  by 
replacing  "applies"  with  "applied"  in  the 
title  of  paragraph  (a),  by  removing  the 
paragraph  designations,  and  by  adding  a 
definition  for  "educational /training"  in 
alphabetical  order  to  read  as  follows: 


§605.3    Definitions. 

•        *        •        •        * 

Educational/Training  means  support 
for  education  or  related  activities  for  an 
individual  or  organization  that  will 
enhance  education  levels  and  skills  in 
particular  scientific  or  technical  areas  of 
interest  ta  DOE. 
***** 

5.  Revise  S  605.5  to  read  as  follows: 

S  605.5    The  Office  of  Energy  Research 
Financial  Assistance  Program. 

(a)  DOE  may  issue,  under  the  Office  of 
Energy  Research  Financial  Assistance 
Program.  10  CFR  part  605,  awards  for 
basic  and  applied  research, 
educational/training  activities, 
conferences,  and  other  related  activities 
under  the  ER  program  areas  set  forth  in 
paragraph  (b)  of  this  section  and 
described  in  appendix  A  of  this  part. 

(b)  The  Program  areae  are: 

(1)  Basic  Energy  Sciences 

(2)  Field  Operations  Management 

(3)  Fusion  Energy 

(4)  Health  and  Environmental 
Research 

(5)  High  Energy  and  Nuclear  Physics 

(6)  Scientific  Computing  Staff 

(7)  Superconducting  Super  Collider 

(8)  Technology  Analysis 

(9)  University  and  Science  Education 
Programs 

(10)  Program  Analysis;  and 

(11)  Other  program  areas  of  interest  as 
may  be  described  in  a  notice  of 
availability  published  in  the  Federal 
Register. 

6.  Section  605.8  is  amended  as  follows: 

A.  In  paragraph  (c),  revise  the  phone 
number  to  read  "(301)  903-5544  "; 

B.  In  paragraph  (d),  revise  the  first 
sentence  to  read:  "DOE  shall  publish 
annually,  in  the  Federal  Register,  a 
notice  of  availability  of  the  Office  of 
Energy  Research  Financial  Assistance 
Program"; 

C.  Paragraphs  (d)(2)  (ii)  and  (iii)  are 
revised  to  read  as  follows: 

§605.8    Solicitation. 

•  •  *  *  * 

(d)  •  *  • 
(2)  •  •  • 

(ii)  A  project  agenda  or  potential 
areas  for  project  initiatives; 
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(iii)  Problem  areas  requiring 
additional  effort,  and 

•  •        »        *        • 

7.  Section  60S.9  is  amended  as  follows: 

A.  The  section  heading  is  revised; 

B.  Paragraphs  (b)(4).  (c)  and  (d)  are 
revised; 

C.  Paragraph  (b)(4)(i)  is  amended  by    " 
replacing  the  words  "Budget 
information"  with  "Numeric  details  on 
items  of  cost"  in  the  first  sentence; 

D.  Paragraph  (h)  is  removed  and 
paragraphs  (i)  and  (j)  are  redesignated 
as  paragraphs  (h)  and  (i); 

E.  In  newly  redesignated  paragraph 
(h).  replace  "six  months"  with  "nine 
months"  in  the  first  sentence  of  that 
paragraph: 

F.  Add  new  paragraph  (j). 
Amended  )  605.9  is  set  out  below: 

§605.9    Application  r«quirMirants. 

***** 

(b)  *  *  * 

(4)  A  detailed  budget  for  the  entire 
proposed  period  of  support  with  written 
justification  suHicient  to  evaluate  the 
itemized  list  of  costs  provided  on  the 
entire  project 

•  •        •        *        •   ' 

(c)  Applications  for  a  renewal  award 
must  be  submitted  in  an  original  and 
seven  copies,  except  that  State 
governments,  local  governments,  or 
Indian  tribes  are  required  to  submit  only 
an  original  and  two  copies.  (Approved 
by  0MB  under  OMB  Control  Numbers 
0348-0005-0348-0009.): 

(d)  The  application  must  be  signed  by 
an  official  who  is  authorized  to  act  for 
the  applicant  organization  and  to 
commit  the  applicant  to  comply  with  the 
terms  and  conditions  of  the  award,  if 
one  is  issued,  or  if  unaffiliated,  by  the 
individual  applicant  (See  §  605.19(a)(1) 
for  requirements  on  continuation 
awards.);     1 1 

•  *        *        *        * 

(j)  Renewal  applications  must  include 
a  progress  report  bound  separately  from 
the  remainder  of  the  application. 

a  The  section  heading  of  S  605.19  is 
revised  to  read  as  set  forth  below  and 
§  605.19(a)(1)  is  revised  to  read  as 
follows  and  in  paragraph  (a)(2)  replace 
"Form  538"  with  "Form  1430.22": 

§  605.19    Continuation  funding  and 
reporting  requlrementt. 

(a)  *  *  * 

(1)  Perfonnance  reports.  After 
issuance  of  an  initial  award  and  if  future 
support  is  recommended,  recipients 
must  submit  a  satisfactory  performance 
report  in  order  to  receive  a  continuation 
award  for  the  remainder  of  the  project 
period.  The  original  and  two  copies  of 
the  required  report  (not  to  exceed  two 
pages)  must  be  submitted  to  the  ¥R. 


program  manager  90  days  prior  to  the 
anticipated  continuation  funding  date 
and  contain  the  following  information: 
on  the  top  of  page  1,  provide  the  project 
title,  principal  investigator/project 
director  name,  period  of  time  report 
covers,  name  and  address  of  recipient 
organization,  DOE  award  number  the 
amount  of  unexpended  funds,  if  any. 
and  if  available,  provide  information  as 
to  why  they  are  unspent.  Report  shall 
state  whether  aims  have  changed  from 
original  application  and  if  they  have, 
provide  revised  aims.  Include  results  of 
work  to  date.  Emphasize  findings  and 
their  significance  to  the  field,  relevance 
to  ER  mission  and  any  real  or 
anticipated  problems.  Provide 
information  on  numbers  of  graduate 
students  supported  under  the  award  and 
include  information  on  all  foreign  travel 
undertaken. 


9.  The  table,  referenced  in  {  60S.19(c) 
is  moved  to  appear  at  the  end  of  §  605.19 
and  is  revised  to  read  as  follows: 

Tabue  to  §  605.19— Distribution  ano 
Schedule  Of  Documents 


Number 
of 

Type 

ooge. 

'  WMKt- 

oiga 

I.Summaty:  200 

Immediately  after  a 

3 

words  00  scope 

grant  is  awarded 

afxl  purpose 

and  witti  each 

(Notice  o«  Energy 

application  for 

R4D  Project 

renewal 

2.  Rertewal 

the  protect 
period  ends. 

a 

3.  Annual 

90  days  prior  to  the 

3 

Technical 

next  budget 

Progress  Report. 

penod. 

4.  Other  progress 

A*  deemed 

3 

reports,  brief 

appropriate  t>y 

topical  reports, 

the  grantee. 

etc  (Designated 

wt>en  signrficart 

reauits  devetop 

or  when  work 

hasdvect 

v_' 

program  nmaljc 

wnpact). 

5.  Repnnts, 

Same  as  4  above 

3 

Conference 

pap««. 

6.  Fmai  Report 

Within  00  days 
after  lermirution 
of  tr«e  protect 

3 

7.  Rrtancial  Status 

Withm90days 

3 

Report. 

after  completon 
o4  the  project 

• 

period;  (or 

^          A        -  i      -     -     - '  1       J  - 

exceedKig  12 
months  an  FSR 
iaalso  requred 
within  90  days 
after  the  first  12- 
mofilh  period. 

NOTE:  Report  lypea  3.  4.  5.  arvl  6  require  iwtth 
submission  two  copies  of  OOE  Form  1332.16.  Uni- 


versity-Type Contractor  and  Grarxee  Recommervla- 
tions  tor  Disposrtion  of  Scientific  and  Techncai  Doc- 
ument. 

la  Appendix  A  of  part  605  is  revised 
as  follows: 

Appendix  A — Energy  Research  Program 
Onice  Descriptions 

I.  Basic  Energy  Sciences 

This  program  supports  basic  science 
research  e^orts  in  a  variety  of 
disciplines  to  broaden  the  energy  supply 
and  technological  base  knowledge.  The 
major  science  division  and  its  objectives 
are  as  follows: 

(a)  Energy  Biosciences 

The  primary  objective  of  this  program 
is  to  generate  a  basis  of  understanding 
of  fundamental  biological  mechanisms 
in  the  areas  of  botanical  and 
microbiological  sciences  that  will 
support  biotechnology  development 
related  to  energy.  The  research  serves 
as  the  basic  information  foundation  with 
respect  to  renewable  resource 
productivity  for  fuels  and  chemicals, 
microbial  conversions  or  renewable 
materials  and  biological  systems  for  the 
conservation  of  energy.  This  office  has 
special  requirements  on  the  submission   - 
of  preapplicalions,  when  to  submit  and 
the  length  of  the  preappHcation/ 
application:  applicants  are  encouraged 
to  contact  the  office  regarding  these 
requirements. 

(b)  Chemical  Sciences 

This  program  has  as  its  primary 
objectives:  Increased  understanding  of 
basic  chemical  or  physical  phenomena 
which  are  likely  to  be  important  to 
existing  or  future  technological  concepts 
for  production  or  conversion  of  energy; 
discovery  of  new  phenomena  bearing  on 
chemical  or  physical  aspects  of  energy 
processes;  elucidation  of  fundamentally 
new  general  techniques  for  separation  of 
energy-related  mixtures  or  for  the 
chemical  analysis  of  energy-related 
substances.  Also  included  is  a  study  of 
the  basic  chemical  and  physical 
properties  of  the  actinide  elements  and 
their  compounds.  This  program  supports 
the  operation  of  the  Stanford 
Synchrotron  Radiation  Laboratory. 

(c)  Geosciences 

The  goal  of  this  program  is  to  develop 
a  quantitative  and  predictive 
understanding  of  the  energy-related 
aspects  of  processes  within  the  earth 
and  at  the  solar-terrestrial  interface.  TTie 
emphasis  is  on  the  upper  levels  of  the 
earth's  crust  and  the  focus  is  on 
geophysics  and  geochemistry  of  rock- 
fluid  systems  and  interactions.  Specific 
topical  areas  receiving  emphasis 


28140  Federal  Register  /  Vol.  57.  No.  122  /  Wednesday.  June  24.  1992  /  Proposed  Rules 


include:  High  resolution  geophysical 
imaging;  fundamental  properties  of 
rocks,  minerals,  and  fluids;  scientific 
drilling;  and  sedimentary  basis  systems. 
The  resulting  improved  understanding 
and  knowledge  base  are  needed  to 
assist  efforts  in  the  utilization  of  the 
Nation's  energy  resources  in  an 
environmentally  acceptable  fashion. 

(d)  Engineering  Research 

This  program  objectives  are;  (1)  To 
extend  the  body  of  knowledge 
underlying  current  engineering  practice 
in  order  to  open  new  ways  for 
enhancing  energy  savings  and 
production,  prolonging  useful  equipment 
life,  and  reducing  costs  while 
maintaining  output  and  performance 
quality;  and  (2)  to  broaden  the  technical 
and  conceptual  base  for  solving  future 
engineering  problems  in  the  energy 
technologies.  Long-term  research  topics 
of  current  interest  include:  Foundations 
of  bioprocessing  of  fuels  and  energy 
related  wastes,  fracture  mechanics, 
experimental  and  theoretical  studies  of 
multiphase  flows,  intelligent  machines, 
and  diagnostics  and  control  for  plasma 
processing  of  materials. 

(e)  Materials  Sciences 
The  objective  of  this  program  is  to 

increase  the  understanding  of 
phenomena  and  properties  important  to 
materials  behavior  that  will  contribute 
to  meeting  the  needs  of  present  and 
future  energy  technologies.  It  is 
comprised  of  the  subfields  metallurgy, 
ceramics,  solid  state  physics,  materials 
chemistry,  and  related  disciplines  where 
the  emphasis  is  on  the  science  of 
materials. 

(f)  Advanced  Energy  Projects 

The  objective  of  this  program  is  to 
support  exploratory  research  on  novel 
concepts  related  to  energy.  The  concepts 
may  be  in  any  field  related  to  energy  but 
must  not  fall  into  an  area  of 
programmatic  responsibility  of  an 
existing  ER  technical  program.  The 
research  is  usually  aimed  at  establishing 
the  scientific  feasibility  of  a  concept 
and,  where  appropriate,  at  estimating  its 
economic  viability.  The  Heavy  Ion 
Fusion  Accelerator  (HIFAR)  program  is 
administered  by  the  Advanced  Energy 
Projects  staff.  It  is  an  applied  research 
program  to  develop  high-current,  heavy 
ion  accelerator  technology  for 
evaluation  as  a  driver  for  inertial 
confinement  fusion. 

2.  Field  Operations  Management 

This  office  administers  special . 
purpose  support  programs  that  cut 
across  DOE  program  areas.  In 
conjunction  with  this  activity,  it 


supports  related  conferences,  research, 
and  training  initiatives  that  further  these 
areas  of  interest. 

3.  Office  of  Fusion  Energy 

The  magnetic  fusion  energy  program 
is  an  applied  research  and  development 
program  whose  goal  is  to  develop  the 
scientific  and  technological  information 
required  to  design  and  construct 
magnetic  fusion  energy  systems.  This 
goal  is  pursued  by  three  divisions, 
whose  major  functions  are  listed  below. 

(a)  Applied  Plasma  Physics  (APP) 

This  Division  seeks  to  develop  that 
body  of  physics  knowledge  which 
permits  advancement  of  the  fusion 
program  on  a  sound  basis.  APP  research 
programs  provide:  (1)  The  theoretical 
understanding  of  fusion  plasmas 
necessary  for  interpreting  results  from 
present  experiments,  and  the  planning 
and  design  of  future  confinement 
devices;  (2)  the  data  on  plasma 
properties,  atomic  physics  and  new 
diagnostic  techniques  for  operational 
support  of  confinement  experiments; ., 
research  and  development  of  heavy  Ion 
Fusion  Accelerator  (HIFAR)  and  reactor 
studies  in  support  of  the  development  of 
Inertial  Fusion  Energy  (IFE). 

(b)  Confinement  Systems 

This  Division  has  as  its  primary 
objective  the  conduct  of  research  efforts 
to  investigate  and  resolve  basic  physics 
issues  associated  with  medium-  to  large- 
scale  confinement  devices.  These 
devices  are  used  to  experimentally 
explore  the  limits  of  specific 
confinement  concepts  as  well  as  to 
study  associated  physical  phenomena. 
Specific  areas  of  interest  include:  the 
production  of  increased  plasma 
densities  and  temperatures;  the 
understanding  of  the  phsycial  laws 
governing  plasma  energy  transport  and 
confinement  scaling;  equilibrium  and 
stability  of  high  plasma  pressure,  the 
investigation  of  plasma  interaction  with 
radio-frequency  waves;  and  the  study 
and  control  of  particle  transport  in  the 
plasma. 

(c)  Development  and  Technology 

This  Division  supports  research  and 
development  of  the  technology 
necessary  for  fabrication  and  operation 
of  present  and  future  plasma  and  fusion 
devices.  The  program  also  pursues  R&D 
and  system  studies  pertaining  to  critical 
feasibility  issues  of  fusion  technology 
and  development. 

4.  Office  of  Health  and  Environmental 
Research 

The  goals  of  this  research  program  are 
as  follows:  (1)  To  prdvide.  through  basic 


and  applied  research,  the  scientific 
information  required  to  identify, 
understand  and  anticipate  the  long-term 
health  and  environmental  consequences 
of  energy  use  and  development;  and  (2) 
to  utilize  the  Department's  unique 
resources  to  solve  major  scientific 
problems  in  medicine,  biology  and  the 
environment.  The  goals  of  the  program 
are  accomplished  through  the  effort  of 
its  divisions,  which  are: 

(a)  Health  Effects  and  Life  Sciences 
Research 

This  is  a  broad  program  of  basic 
applied  biological  research.  The 
objectives  are:  (1)  To  develop 
experimental  information  from 
biological  systems  for  estimating  or 
predicting  risks  of  carcinogenesis, 
mutagenesis,  and  delayed  toxicological 
effects  associated  with  low  level  human 
exposures  to  energy-related  radiations 
and  chemicals;  (2)  to  define  mechanisms 
involved  in  the  induction  of  biological 
damage  following  exposure  to  low  levels 
of  energy-related  agents;  (3)  to  develop 
new  technologies  for  detecting  and  i 

quantifying  latent  health  effects  ' 

associated  with  such  agents;  (4)  to 
support  fundamental  research  in 
structural  biology  user  facilities  at  DOE 
laboratories;  and  (5)  to  create  and  apply 
new  technologies  and  resources  for 
characterizing  the  molecular  nature  of 
the  human  genome. 

Increasing  emphasis  will  be  placed 
on:  Understanding  of  mechanisms  by 
which  low  level  exposures  to  radiation 
and/or  energy-related  chemicals 
-produce  long-term  health  impacts; 
development  of  new  technologies  for 
estimating  human  health  risks  from  low 
levels  exposures;  development  and 
application  of  technologies  and 
approaches  for  cost-effective 
characterization  of  the  human  genome. 

(b)  Medical  Applications  and 
Biophysical  Research 

The  objectives  of  this  program 
comprise  two  areas:  (1)  To  develop  new 
concepts  and  techniques  for  detecting 
and  measuring  hazardous  physical  and 
chemical  agents  related  to  energy 
production;  (2)  to  evaluate  chemical  and 
radiation  exposures  and  dosimetry  for 
health  protection  application;  (3)  to 
determine  the  physical  and  chemical 
mechanisms  of  radiation  action  in 
biological  systems;  and  (4)  to  develop 
new  instrumentation  and  technology  for 
biological  and  biomedical  research.  The 
second  area  is  comprised  of  the  nuclear 
medicine  component  that  is  aimed  at 
enhancing  the  beneficial  applications  of 
radiation,  radionuclides,  and  stable 
isotopes  in  the  diagnosis,  study,  and 
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treatment  of  human  diseases.  This 
includes  the  development  of  new 
techniques  for  stable  and  radioactive 
isotope  production,  labeled 
pharmaceuticals,  imaging  devices,  and 
radiation  beam  applications  for  the 
improved  diagnosis  and  therapy  of 
human  diseases  or  the  study  of  human 
physiological  processes.  Increased 
emphasis  for  the  future  will  be  on  the 
development  of  new  isotopes  and 
radiopharmaceuticals  for  studies  of 
human  nutrition,  cardiac  function, 
neurological  disorders,  and  disease 
control. 

(c)  Environmental  Sciences 

The  objectives  of  the  program  relate 
to  environmental  processes  affected  by 
energy  production  and  use.  For  example, 
the  program  develops  information  on  the 
physical,  chemical  and  biological 
processes  that  cycle  and  transport 
energy  related  material  and  nutrients 
through  the  atmosphere,  and  the  ocean 
margin.  Specific  emphasis  is  placed  on 
hydrological  transport,  mobility  and 
degradation  of  energy-related 
contaminants  by  microorganisms  in 
subsurface  systems. 

This  program  also  addresses  global 
environmental  change  form  increases  in 
atmospheric  carbon  dioxide  and  other 
greenhouse  gases.  The  scope  of  the 
global  change  program  encompasses  the 
carbon  cycle,  climate  modeling  and 
diagnostics,  ecosystem  responses,  the 
role  of  the  ocean  in  global  change, 
impacts  on  resources  and  experiments 
to  quantify  the  links  between 
greenhouse  gas  increases  and  climate 
change.  A  new  dimension  of  this 
program  addresses  the  role  of  molecular 
biology  in  understanding  the  ecosystem 
response  to  global  change. 

5.  Office  of  High  Energy  and  Nuclear 
Physics 

This  program  supports  90%  of  the  U.S. 
efforts  in  high  energy  and  nuclear 
physics.  The  objectives  of  these 
programs  are  indicated  below: 

(a)  Nuclear  Physics  (Including  Nuclear 
Data  Program) 

The  primary  objectives  of  this 
program  are  an  understanding  of  the 
interactions  and  structures  of  atomic 
nuclei  and  nuclear  matter  at  the  most 
elementary  level  possible,  and  an 
understanding  of  the  fundamental  forces 
of  nature  as  manifested  in  nuclear 
matter. 

(b)  High  Energy  Physics 

The  primary  objectives  of  this 
program  are  to  understand  the  nature 
and  relationships  among  fundamental 
forces  of  nature  and  to  understand  the 


ultimate  structure  of  matter  in  terms  of 
the  properties  and  interrelations  of  its 
basic  constituents. 

6.  Scientific  Computing  Staff 

The  goal  of  this  program  is  to  advance 
the  understanding  of  the  fundamental 
concepts  of  mathematics,  statistics,  and 
computer  science  underlying  the 
complex  mathematical  models  of  the 
key  physical  processes  involved  in  the 
research  and  development  programs  of 
DOE.  Broad  emphasis  is  given  in  three 
major  categories:  analytical  and 
numerical  methods,  information  analysis 
techniques,  and  advanced  concepts. 

7.  Superconducting  Super  Collider  fSSC) 

The  goals  of  the  Superconducting 
Super  Collider  are  to  build  a  proton- 
proton  collider  with  an  energy  of  20  TeV 
per  beam,  to  construct  and  operate 
experimental  systems  to  study  the 
interactions  of  these  beams,  to 
established  premier  international 
laboratory  for  high  energy  physics 
research,  and  to  create  a  major  resource 
for  science  education.  The  Office  of  the 
Superconducting  Super  Collider 
administers  research  grants  associated 
with  the  sec  Laboratory's  physics, 
accelerator,  and  associated  technology 
research  and  development  programs. 

8.  University  and  Science  Education 

The  Office  of  University  and  Science 
Education  supports  a  variety  of  science, 
mathematics  and  engineering  education 
precollege  through  postgraduate 
programs  aimed  at  strengthening  the 
Nation's  science  education  and  research 
infrastructure.  DOE's  education  mission 
has  been  expanded  to  include  increasing 
emphasis  on  the  precollege  and  general 
public  literacy  areas.  Much  of  the 
support  involves  the  use  of  the  unique 
resources  (scientists,  facilities  and 
equipment]  at  DOE's  national 
laboratories  and  research  facilities,  and 
includes  research  and/or  other  "hands- 
on"  opportunities  for  precollege  and 
postsecondary  students,  teachers,  and 
faculty  members.  In  addition  to 
programs  centered  in  DOE  facilities,  a 
number  of  other  educational  activities 
are  supported,  including: 

(a)  Pre-Freshman  Enrichment  Program 
(PREP) 

PREP  supports  projects  at  colleges 
and  Universities  aimed  at  seeking  out 
individuals,  typically  under-represented 
in  science-based  careers,  during  junior 
high  school  and  early  high  school  years 
(sixth  through  tenth  grades)  and 
providing  these  individuals  with  pre- 
freshman  enrichments  activities  to 
identify,  motivate  and  prepare  them  for 
science-based  careers.  Projects  must 


include  concentrated,  integrated 
activities  that  enhance  the  student's 
understanding  of  science  and 
mathematics,  must  have  a  summer 
component  at  least  four  weeks  in  length, 
and  may  also  include  a  pre-summer  or 
post-summer  component. 

(b)  Museum  Science  Education  Program 

This  program  funds  museum  projects 
that  support  the  development  of  the 
media  of  informal  energy-related 
science  education.  The  media  of 
informal  science  education  include,  but 
are  not  limited  to:  Interactive  exhibits, 
demonstrations,  hands-on  activities, 
teacher-student  curriculum  and  film/ 
video/software  productions.  Examples 
of  energy-related  subjects  include,  but 
are  not  limited  to:  High  energy  and 
nuclear  physics,  nuclear  science  and 
technologies,  global  warming,  waste 
management,  energy  efficiency,  new 
materials  development,  fossil  energy 
resources,  renewable  technologies,  risk 
assessment  energ>7environment  and 
other  timely  topics.  The  purpose  of  the 
program  is  the  development  and  use  of 
creative  informal  science  education 
media  which  focus  on  energy-related 
science  and  technology.  A  minimum  of 
50%  cost-sharing  from  non-Federal  funds 
is  required  under  this  program. 

(c)  University  Research  Instrumentation 
Program 

The  University  Research 
Instrumentation  Program  has  been 
developed  as  part  of  an  interagency 
effort  under  the  coordination  of  the 
Office  of  Science  and  Technology  Policy 
to  help  alleviate  the  overall  shortage  of 
sophisticated  state-of-the-art 
instruments  required  for  advanced 
scientific  and  technical  research  at 
universities.  The  overall  program 
objective  is  to  assist  university  and 
college  scientists  in  strengthening  their 
capabilities  to  conduct  long-range 
experimental/scientific  research  in 
specific  energy  areas  of  direct  interest  to 
DOE  through  the  acquisition  of  large 
scientific/technical  pieces  of  equipment. 
Only  those  colleges  and  universities  that 
currently  have  DOE  funded  research 
projects,  which  require  the  requested 
equipment,  totalling  at  least  $150,000  in 
the  specific  area  will  be  selected  (more 
complete  eligibility  guidelines  and 
principal  research  areas  of  particular 
DOE  interest  in  any  given  year  are 
available  from  the  program  office). 
Smaller  research  instruments  (less  than 
$100,000  each)  are  not  eligible  for 
consideration  in  this  program.  No 
specific  fraction  of  cost  sharing  is 
required  but  the  level  on  non-Federal 
funds  to  be  provided  will  be  considered 
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in  final  selection  of  awards  under  the 
program. 

(d)  Experimental  Program  to  Stimulate 
Competitive  Research 

The  purpose  of  the  DOE  Experimental 
Program  to  Stimulate  Competitive 
Research  is  to  enhance  the  capabilities 
of  the  eligible  designated  states  to 
develop  science  and  engineering 
manpower  in  energy-related  areas  and 
to  conduct  nationally  competitive 
energy-related  research.  Planning 
committees  within  eligible  states  may 
apply  for  planning,  implementation  and/ 
or  training  efforts  (list  of  eligible  states 
and  activities  to  be  supported  in  any 
given  year  as  well  as  cost-sharing 
requirements  are  available  from  the 
program  ofTice).  Separate  applications 
for  planning/implementation  and 
graduate  traineeships  are  required. 
Planning/implementation  applications 
must  contain  information  that  details 
development  of  a  state-wide 
improvement  plan  for  energy-related 
research  and  human  resources,  while 
training  grant  applications  must  detail 
the  need  for  energy-related  specific  and 
technical  educational  disciplines. 

(e)  Nuclear  Engineering  Research 

The  objective  of  this  program  is  to 
support  research  efforts  aimed  at 
strengthening  University-based  nuclear 
engineering  programs.  Specific  areas  of 
basic  and  applied  research  of  interest 
include,  but  are  not  limited  to:  (1) 
Material  behavior  in  a  radiation 
environment  typical  of  advanced 
nuclear  power  plants;  (2)  real-time 
instrumentation  that  identifies  and 
applies  innovative  measurements 
technologies  in  nuclear-related  fields;  (3) 
advanced  nuclear  reactor  concepts;  (4) 
applied  nuclear  sciences  that  address 
improvements  in  the  applications  of 
radiation  and  the  understanding  of  the 
interaction  of  radiation  with  matter  (5) 
engineering  science  research  applicable 
to  advanced  nuclear  reactor  concepts, 
industry  safety  and  reliability  concerns; 
(6)  neutronics  that  address 
improvements  in  reactor  computational 
methodologies  and  knowledge  of  the 
basic  fission  processes;  and  (7)  nuclear 
thermal  hydraulics  that  address 
improvements  of  models  and  analysis  of 
thermal  hydraulic  behavior  in  an 
advanced  nuclear  reactor  system. 

(f]  Used  Energy-Related  Laboratory 
Equipment  (ERLE)  Program 

In  accordance  with  DOEs 
responsibility  to  encourage  research  and 
development  in  the  energy  area,  grants 
of  used  energy-related  laboratory 
equipment  for  use  in  energy-oriented 
educational  programs  in  the  life. 


physical  and  environmental  sciences, 
and  engineering  are  available  to 
universities,  colleges  and  other  non- 
profit educational  institutions  of  higher 
learning  in  the  United  States.  An 
institution  is  not  required  to  have  a 
current  DOE  grant  or  contract  in  order 
to  participate  in  this  program.  The 
program  office  should  be  contacted  for 
specific  information  on  how  to  access 
the  list  of  equipment  eligible  for  grant. 
The  cost  of  care  and  handling  incident 
to  the  grant  must  be  borne  by  the 
institution. 

9.  The  Office  of  Program  Anatysis 

The  Office  of  Program  Analysis 
conducts  assessments  to  identify 
research  opportunities  in  specific  areas 
of  interest  to  DOE  programs. 

(FR  Doc  92-14626  Filed  6-22-02;  9:46  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  21  and  36 
[Docket  Na  26910;  Notice  No.  92-7] 
RIN  2120-AE50 

Alternative  Noise  Certification 
Procedure  for  Normal,  Transport,  and 
Restricted  Category  of  Helicopters  not 
Exceeding  6,000  Pounds  Maximum 
TaKeoff  Weigtit 

agency:  Federal  Aviation 
Administration,  (DOT). 
action:  Notice  of  Proposed  Rulemaking 
(NPRM).         

summary:  This  document  proposes  to 
add  a  new  appendix  to  the  noise 
standard  regulations.  The  proposed 
appendix  provides  for  an  alternative 
noise  certification  procedure  for  normal, 
transport,  and  restricted  category 
helicopters  not  exceeding  6,000  pounds 
maximum  takeoff  weight.  The  proposal 
complements  existing  helicopter  noise 
requirements  and  is  not  an  additional 
regulatory  requirement.  Applicants  for 
certification  may  demonstrate 
compliance  with  the  noise  standards  of 
either  appendix  H  or  the  less  costly  but 
more  stringent  appendix  J. 
DATES:  Comments  must  be  submitted  on 
or  before  July  6, 199^ 
ADDRESSES:  Send  comments  on  this 
proposal  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
Docket  No.  800  Independence  Avenue, 
SW.  room  915G,  Washington,  DC  20591 
or  deliver  comments  in  triplicate  to: 
FAA  Rules  Docket,  room  9150,  800 


Independence  Avenue,  SW, 
Washington,  DC  20591.  Comments  may 
be  inspected  in  room  915G  between  8:30 
a.m.  and  5  p.m.,  weekdays,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Kenneth  E.  Jones.  Research  and 
Engineering  Branch  (AEE-llO), 
Tecimology  Division,  Office  of 
Environment  and  Energy,  FAA,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3554,  facsimile  (202)  267-5504. 

SUPPLEMENTARY  INFORMATION! 

Comments  Invited  / 

Interested  persons  are  invited  to 

participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments  and  by  commenting  on  the 
possible  environmental,  energy,  or 
economic  impacts  of  this  proposal. 
Comments  should  identify  the  regulatory 
docket  or  notice  number  and  be 
submitted  in  triplicate  to  the  address 
above.  All  comments  received,  as  well 
as  a  report  summarizing  any  substantive 
public  contact  with  Federal  Aviation 
Administration  (FAA)  personnel  on  this 
rulemaking  will  be  filed  in  the  docket, 
and  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposed  rulemaking.  The  docket  is 
available  for  public  inspection  both 
before  and  after  the  closing  date  for 
comments.  The  FAA  will  acknowledge 
the  receipt  of  a  comment  if  the 
commenter  includes  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  269ia"  When 
the  comment  is  received  by  the  FAA,  the 
postcard  will  be  dated,  time  stamped, 
and  returned  to  the  commenter. 

AvaUability  of  the  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-230, 800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  or  by  calling 
(202)  267-3474.  Requests  should  be 
identified  by  the  docket  number  of  this 
proposed  rule.  Persons  interested  in 
being  placed  on  a  mailing  list  for  future 
notices  of  proposed  rulemaking  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 
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Background 

Helicopter  Noise  Standards 
Development:  FAA 

On  July  9. 1979,  the  FAA  first 
addressed  helicopter  noise  certification 
requirements  with  a  notice  of  proposed 
rulemaking  (NPRM).  Notice  No.  79-13 
(44  FR  42410).  After  further 
consideration  of  the  economic  impact  of 
the  proposed  rule,  this  NPRM  was 
withdrawn  (46  FR  61486.  December  17, 
1981).  Because  of  advances  in  helicopter 
noise  abatement  technology,  the  FAA 
again  initiated  rulemaking  action  with 
NPRM  No.  86-3  (51  FR  7878.  March  6. 
1986).  which  resulted  in  the  present 
helicopter  noise  certification  standards, 
part  36,  appendix  H  (53  FR  3534. 
February  5, 1988).  Appendix  H  was 
effective  upon  publication. 

Data  submitted  recently  to  the 
International  Civil  Aviation 
Organization  (ICAO)  by  various 
helicopter  manufacturers  indicates  that 
the  cost  of  an  appendix  H  noise  test  for 
a  light  helicopter  can  range  from 
$121,000  to  $239,000.  These  figures  do 
not  include  the  substantial  non-recurring 
costs  for  equipment  and  training.  In 
addition,  because  the  current  rule 
requires  that  an  applicant  for  a 
Supplemental  Type  Certificate  (STC) 
either  demonstrate  that  the  modified 
helicopter  is  no  noisier  than  the  original 
helicopter,  or  perform  a  noise  test,  the 
costs  associated  with  helicopter  STC's 
have  had  an  adverse  effect  on  the 
development  of  helicopter 
modifications. 

In  the  1980's.  the  United  States  (with 
appendix  H)  and  other  interested 
countries  adopted  a  complex  and 
comprehensive  helicopter  noise  test 
procedure  that  was  previously 
developed  with  the  support  of  ICAO. 
During  the  development  of  the  ICAO- 
recommended  procedure  for  the  original 
helicopter  noise  certification 
requirements,  the  relative  cost  and 
complexity  of  the  proposed  testing 
procedures  were  debated  as  a  potential 
problem  for  manufacturers  of  small, 
low-cost  helicopters.  Because  the 
majority  of  civil  helicopters  produced  in 
the  United  States  are  exported,  the 
unilateral  adoption  by  the  United  States 
of  an  additional  simplified  noise 
certification  procedure  for  light 
helicopters  would  have  little  practical 
benefits  for  the  U.S.-manufacturers 
without  the  adoption  of  a  similar 
procedure  by  foreign  countries  that 
would  make  U.S.  manufactured 
helicopters  acceptable  to  importing 
nations.  Therefore,  the  United  States 
and  other  interested  countries 
addressed  this  issue  by  participating  in 
the  research  and  development  of  a 


simplified  noise  certification  procedure 
with  the  support  of  ICAO.  In  this 
document  the  FAA  is  proposing  a 
similar  version  to  provide  immediate 
regulatory  relief  to  U.S.  light  helicopter 
manufacturers  and  modifiers  in 
anticipation  of  the  formal  adoption  of 
the  standards  proposed  by  ICAO. 

Helicopter  Standards  Development: 
ICAO 

The  current  ICAO  helicopter  noise 
standards  (chapter  8.  annex  16)  parallel 
those  of  the  United  States.  When  ICAO 
adopted  its  helicopter  noise  standards  in 
1985.  it  recognized  that  a  simple  flight 
test  procedure  was  needed  for  lighter 
helicopters.  Accordingly,  the  ICAO 
committee  responsible  for  formulating 
noise  certification  standards,  the 
Committee  on  Aviation  Environmental 
Protection  (CAEP),  formed  a  working 
group  and  charged  it  with  the 
development  of  a  new  standard 
applicable  to  light  helicopters.  The 
product  of  the  working  group's  efforts, 
an  alternative  noise  certification 
procedure  for  piston-powered 
helicopters,  was  amended  at  the  request 
of  the  United  States  during  the  most 
recent  CAEP  meeting  (December  1991) 
to  include  turbine-powered  helicopters 
and  to  establish  the  maximum  weight  at 
6,000  pounds.  Compared  to  the  current 
ICAO  standard  (chapter  8),  the  new 
ICAO  chapter  11  standard  will:  (1) 
Change  the  noise  metric  from  Effective 
Perceived  Noise  Level  (ESPNL)  to  Sound 
Exposure  Level  (SEL);  (2)  reduce  the 
required  microphone  locations  from 
three  to  one;  (3)  require  only  a  level 
flyover  test  instead  of  level  flyover, 
approach,  and  takeoff  tests;  and  (4)      ^ 
reduce  the  complexity  of  the  data 
corrections  procedures.  However,  these 
changes  make  it  impossible  to  set  a  limit 
that  is  equally  stringent  for  all 
helicopters.  For  this  reason,  it  was 
undesirable  to  attempt  to  develop  a 
replacement  standard  for  the  existing 
ICAO  chapter  8  standard.  Thus,  the 
CAEP  decided  to  develop  an  alternative 
standard  (ICAO  chapter  11)  that  is 
simpler  to  perform,  but  that  has  an  SEL 
limit  that  is  more  stringent  (by  two 
decibels)  than  the  current  ICAO  chapter 
8  EPNL  limit.  After  an  extensive 
analysis  of  existing  data,  the  CAEP  set 
the  chapter  11  SEL  limit  such  that  it  is 
unlikely  that  an  applicant  would  pass 
the  newly  recommended  ICAO  chapter 
11  standard  and  yet  fail  a  full  ICAO 
chapter  8  test  if  the  chapter  8  were  also 
performed. 

The  new  ICAO  chapter  11  standard 
was  approved  by  the  CAEP  during  the 
December  1991  meeting  in  Montreal, 
Canada.  The  CAEP  approval  was  the 
major  hurdle  facing  the  new  ICAO 


standard.  Before  formal  adoption,  the 
CAEP  recommendations  must  be 
submitted  to  the  ICAO  Council,  which  in 
turn  will  send  them  to  ICAO  member 
States  for  comment.  If  member  States 
unanimously  concur,  the  Council  will 
issue  the  reconunended  standard.  If 
member  States  do  not  concur,  the 
Council  will  refer  the  issue  to  the  ICAO 
Air  Navigation  Commission  (ANC) 
along  with  member  States's  comments. 
The  ANC  will  review  the  CAEP 
recommendations  and  member  States' 
comments,  and  make  recommendations 
to  the  Council,  which  in  turn  will  send 
the  revisions  back  to  the  member  States 
for  approval.  The  ICAO  staff  estimates 
that  the  new  ICAO  chapter  11  would  be 
formally  adopted  in  November  1993. 

Synopsis  of  the  Proposal 

Part  36  of  the  Federal  Aviation 
Regulations  (14  CFR)  contains  noise 
standards  for  aircraft  type  and 
airworthiness  certification.  Subpart  H 
and  the  related  appendix  H  of  part  36 
prescribe  noise  levels  and  test 
procedures  for  civil  helicopters 
certificated  in  the  normal,  transport,  or 
restricted  category,  including  rules 
governing  the  issuance  of  original, 
amended,  or  supplemental  type 
certificates  for  helicopters  for  which 
application  is  made  on  or  after  March  6, 
1986. 

This  proposal  would  add  and  reserve 
a  new  appendix  I,  and  add  a  new 
appendix  J  to  part  36.  It  would  also 
amend  subpart  H  of  part  36  to 
incorporate  the  requirements  of  the  new 
appendix  ).  The  proposed  amendments 
to  subpart  H  and  the  new  requirements 
of  appendix  J  would  not  represent 
additional  regulatory  requirements,  but 
rather  would  provide  an  alternative 
helicopter  noise  verification  procedure 
for  light  helicopters  (the  term  "light 
helicopters"  as  used  in  this  preample 
refers  to  helicopters  in  the  normal, 
transport,  or  restricted  category  not 
exceeding  6,000  pounds  maximum 
certificated  takeoff  weight)  that 
complements  the  existing  helicopter 
noise  test  requirements  of  appendix  H. 
Compared  to  the  existing  appendix  H 
requirements,  the  procedures  under  the 
proposed  appendix  J  are  simpler  and 
less  costly,  but  more  stringent  relative  to 
the  existing  noise  limits  under  appendix 
H.  An  applicant  would  have  the  option 
of  certificating  a  light  helicopter  under 
appendix  H  or  the  new,  less  costly  but 
more  stringent  appendix  J.  The  noise 
limits  prescribed  under  the  proposed 
appendix  )  are,  on  the  average,  two 
decibels  more  stringent  than  the  noise 
limits  prescribed  under  appendix  H.  If 
an  applicant  fails  the  more  stringent 
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limits  prescribed  under  appendix  J.  the 
applicant  would  be  able  to  apply  for 
certification  under  the  existing 
requirements  prescribed  under  appendix 
H. 

The  need  for  this  optional  certification 
standard  is  based  on  the  unanticipated 
and  disproportionate  costs  to  small 
helicopter  manufacturers  that  are 
associated  with  the  testing  requirements 
of  appendix  H. 

The  following  is  a  section-by-section 
discussion  of  the  proposed  rule. 

Section  21.115    Applicable 
Requirements 

This  section  sets  forth  the 
airworthiness  noise,  and  fuel  venting 
and  exhaust  emissions  requirements 
that  must  be  met  by  each  applicant  for  a 
supplemental  type  certificate.  Section 
21.115(a)  would  be  amended  to  reinstate 
a  reference  to  the  noise  requirements  of 
14  CFR  part  36.  This  reference  was 
inadvertently  removed  in  recent 
rulemaking. 

Appendix  J  to  Port  36 

.     Part  36  would  be  amended  by  adding 
the  proposed  appendix  J.  Appendix  J 
provides  an  alternative  noise 
certification  procedure  for  certain  civil 
helicopters  certificated  in  the  normal, 
transport,  or  restricted  category. 

The  proposed  appendix  J  follows  the 
general  outline  and  all  applicable 
definitions,  technical  specifications, 
reference  conditions,  reference  flight 
procedures,  and  the  specific  language  of 
the  existing  appendix  H  on  a  section-by- 
section  basis.  If  adopted,  appendix  ) 
would  be  expected  to  provide  a  high 
degree  of  commonality  between  U.S. 
standards  and  those  expected  to  be 
adopted  by  ICAO  and  other  ICAO 
member  countries.  However,  subsequent 
to  development  of  the  specifications  for 
the  ICAO  chapter  11  standard,  three 
technical  issues  of  significance  have 
been  identified  by  the  FAA  which  has 
led  to  differences  between  proposed 
appendix  J  and  the  presently  proposed 
ICAO  chapter  11.  Chapter  11  does  not 
provide  for  a  correction  of  off-reference 
atmospheric  attenuation,  and  does  not 
provide  for  a  correction  of  off-reference 
conditions  (in  particular,  ambient 
temperature)  regarding  source  noise. 
Also  of  concern  is  the  chapter  11 
provision  allowing  the  use  of  a  strip 
chart  recorder  and  an  "estimation" 
equation  to  determine  SEL  from  the 
duration  and  the  maximum  A-weighted 
level  of  the  noise  trace.  After  review  of 
these  three  issues,  the  FAA  found  the 
potential  errors  associated  with  these 
three  issues  to  be  excessive  and 
contrary  to  the  agency's  expectations 


regarding  the  accuracy  and  integrity  of 
the  aircraft  noise  certification  process. 

The  differences  embodied  in 
Appendix  J  offer  significant 
enhancements  to  ICAO  chapter  11 
without  altering  the  intent  or  character 
of  chapter  11.  The  changes  made  to 
alleviate  these  problems  are  consistent 
with  the  basic  philosophy  underiying  the 
original  requirement  for  a  simplified 
noise  certification  procedure  for  light 
helicopters,  fits  within  the  present 
framework  of  chapter  11,  and 
substantially  improves  the  accuracy  of 
the  procedures. 

The  FAA's  reads  ICAO  chapter  11, 
section  5.2.1  ("adjustments  may  be 
limited  to  the  effects  of  differences  in 
spherical  spreading  *  *  *"  and  "No 
adjustment  for  *  *  *  atmospheric 
attenuation  *  *  *  need  be  applied")  as 
making  adjustments  for  off-reference 
atmospheric  attenuation  and  off- 
reference  condition  regarding  source 
noise  optional.  If  approved  by  the 
certificating  authority,  these 
adjustments  may  be  performed  by  the 
applicant.  The  FAA's  solution  in 
appendix  J  is  to  make  these  corrections 
mandatory.  Appendix }  will  provide 
simple  procedures  for  performing  such 
corrections. 

The  FAA's  solution  to  the  source 
noise  problem  caused  by  off-reference 
temperature  is  to  require  an  adjustment 
to  the  reference  airspeed  such  that  the 
helicopter  is  flown  at  the  reference 
advancing  blade  tip  mach  number.  Such 
a  calculated  adjustment  to  the  reference 
airspeed  will  be  made  just  prior  to  the 
actual  flight  test  and  will  account  for  the 
ambient  temperature  at  the  time  of  the 
test.  This  is  the  procedure  proposed  by 
the  International  Coordinating  Council 
of  the  Aerospace  Industries 
Associations  in  their  working  paper 
WP/48  presented  at  the  recent  CAEP 
meeting  in  Montreal  (December  1991).  A 
copy  of  working  paper  WP/48  is 
included  in  the  docket. 

The  FAA's  solution  to  the  problem  of 
off-reference  atmospheric  attenuation  is 
to  provide  the  applicant  with  a 
representative  one-third  octave 
spectrum  which  can  be  used  to  calculate 
the  appropriate  correction.  The  FAA's 
analysis  of  spectra  from  a  wide  variety 
of  light  helicopter  configurations 
demonstrates  that  a  single  averaged 
spectrum  is  representative  of  the 
sp>ectral  shape  of  light  helicopters  in 
general,  especially  in  the  spectral  bands 
that  are  critical  is  assessing  the  effects 
of  atmospheric  attenuation.  Such  a 
representative  spectrum  is  provided  in 
appendix  ),  or  when  available,  an  actual 
spectrum  from  prior  FAA  research 
efforts  may  be  provided  by  the  FAA  to 
the  applicant.  The  FAA  reserves 


approval  authority  over  the  absorption 
correction  procedure  as  well  as  the 
spectrunn  used  in  the  correction 
procedure  whether  the  spectrum  used  in 
the  pro(  tdure  is  the  composite. specified 
in  appendix  J.  a  spectrum  provided  by 
the  FAA  from  historical  data,  a 
historira!  spectrum  provided  by  the 
applicant,  or  actual  spectra  measured  by 
the  applicant  during  the  appendix  J 
noise  test.  The  composite  spectrum 
directly  provided  in  appendix  J  is 
derived  entirely  from  light  turbine- 
powered  helicopters.  If  data  currently 
under  analysis  by  the  FAA,  In 
conjunction  with  information  provided 
during  the  comment  period, 
demonstrates  that  a  typical  acoustic 
spectrum  from  piston-powered 
helicopters  is  significantly  different  (for 
purposes  of  correction  for  off-reference 
absorption),  the  FAA  would  include  In 
the  final  rule  to  include  a  second 
composite  spectrum  for  piston 
helicopters  in  the  specifications 
provided  in  appendix  |. 

Appendix  J  does  not  permit  the  use  of 
a  strip  chart  recorder  and  an 
"estimation"  equation  as  an  optional 
method  of  calculating  SEL  from 
maximum  level  and  duration  readings 
taken  from  the  strip  chart  trace.  This 
method  can  only  be  requested  by  an 
applicant  as  an  "equivalent  procedure" 
subject  to  approval  of  the  FAA.  Since 
the  FAA's  data  indicate  the  error  from 
this  measurement  method  works  against 
the  applicant,  the  FAA  will  advise  all 
applicants  wishing  to  use  such  a 
procedure  of  the  possible  errors 
involved,  and  will  suggest  that  the 
applicant  choose  one  of  the  other 
readily  available  SEL-measuremenI 
methods  specified  under  appendix  J. 

The  three  previously  described  issues 
are  discussed  in  detail  by  letter  from  the 
FAA's  Office  of  Environment  and 
Energy  to  selected  CAEP  officials.  A 
copy  of  the  letter  in  question  is  included 
in  the  docket  for  this  rulemaking  action. 

Appendix  J  does  not  retain  the 
appendix  H  provisions  that  allow  less 
stringent  limits,  i.e..  Stage  2-»-2  EPNdB, 
for  acoustical  changes  for  Stage  1 
helicopters  under  \  36.11  and  section 
H36.305{a){l).  and  that  allows  similar 
less  stringent  limits  for  the  first  civil 
version  of  a  military  helicopter  under 
§  36.805(c)  and  section  H36.305(a)(l)(ii). 
This  was  done  in  the  interest  of 
harmonization  of  the  United  States  and 
ICAO  helicopter  noise  certification 
regulations.  The  practical  effect  of 
eliminating  these  provisions  is  that 
certain  older  helicopters  will  not  have 
the  benefit  of  the  more  liberal  noise 
limits  allowed  under  appendix  H. 
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For  the  the  purpose  of  demonstrating 
"no  acoustic  change"  under  §  21.93(b), 
the  demonstration  must  be  consistent 
with  the  noise  certiflcation  basis  of  the 
parent  helicopter.  Thus,  if  the  parent 
helicopter  is  certified  under  part  36, 
appendix  H,  the  "no  acoustic  change" 
analysis  must  consider  all  three  flight 
configurations  (flyover,  approach, 
takeoff).  If  the  parent  is  certificated 
under  part  36.  appendix  J.  the  "no 
acoustic  change"  analysis  may  be 
limited  to  consideration  of  flyover  noise 
levels.  For  purposes  of  demonstrating 
"no  acoustic  change"  under  §  21.93(b). 
the  noise  certiHcation  basis  of  Stage  1 
parent  helicopter  is  under  appendix  H. 
Subject  to  the  approval  of  the  FAA.  the 
noise  certification  basis  of  a  helicopter 
may  be  changed  from  appendix  H  to 
appendix  J  through  an  FAA-approved 
reanalysis'of  the  original  appendix  H 
noise  test  data  or  by  retesting  under  the 
requirements  of  appendix  J.  Helicopters 
that  are  noise  certificated  under 
appendix  )  can  be  converted  to 
appendix  H  noise  certification  only  by 
performing  the  noise  tests  prescribed 
under  appendix  H. 

Sections  36.1.  36.6,  36.801,  36.805.  and 
36.1581  would  also  be  amended  to 
reference  the  alternative  noise 
certification  procedure  contained  in  the 
proposed  appendix  J. 

Regulatory  Impact  Evaluation 

This  section  summarizes  the  draft 
regulatory  evaluation  prepared  by  the 
FAA  on  the  proposed  amendments  to  14 
CFR  part  36--Noise  Standards:  Aircraft 
Type  and  Airworthiness  Certification. 
This  summary  and  the  full  regulatory 
evaluation  quantify,  so  the  extent 
practicable,  estimated  costs  to 
manufacturers,  modifiers,  and  Federal. 
State,  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291.  February  17. 
1981,  directs  federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  if  potential 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs.  The 
Executive  Order  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situtations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  have 
a  significant  adverse  effect  on 
competition,  or  that  is  highly 
controversial. 

The  FAA  has  determined  that  this 
proposed  rule  is  not  "major"  as  defined 
in  the  Executive  Order,  therefore,  a  full 
regulatory  analysis  that  includes  the 


identification  and  evaulation  of  cost- 
reducing  alternatives  to  this  proposed 
rule  has  not  been  prepared.  Instead,  the 
agency  has  prepared  a  more  concise 
document  termed  a  regulatory 
evaluation  that  analyzes  only  this 
proposed  rule  without  identifying 
alternatives.  In  addition  to  a  summary  of 
the  draft  regulatory  evaluation,  this 
section  also  contains  a  Regulatory 
Flexibility  Determination  required  by 
the  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  and  an  International 
Trade  Impact  Assessment.  If  more 
detailed  information  is  desired,  the 
reader  may  examine  the  draft  regulatory 
evaluation  contained  in  the  docket. 

Under  this  proposed  rule,  an  applicant 
seeking  certification  of  a  light  helicopter 
would  be  permitted  to  choose  between 
two  noise  certification  procedures: 
Appendix  H  or  proposed  appendix  J. 
The  new  proposed  noise  certification 
procedure,  appendix  J,  would:  (1) 
Reduce  the  required  microphone 
locations  from  three  to  one:  (2)  require 
only  a  level  flyover  test  rather  than  level 
flyover,  approach,  and  takeoff  tests  as  in 
appendix  H:  and  (3)  reduce  the 
complexity  of  the  data  correction 
procedures.  Compared  to  appendix  H, 
each  of  these  three  factors  would  lower 
compliance  costs. 

Benefit  Analysis 

The  FAA  has  determined  that  this 
proposed  rule  would  accommodate  the 
advancement  of  the  helicopter 
manufacturing  industry  by  reducing 
compliance  costs  and  improving 
relationships  among  manufacturers, 
modifiers,  and  operators  of  helicopters, 
while  providing  for  a  reduced  level  of 
noise.  The  following  is  a  discussion  of 
the  benefits  that  would  accrue  as  a 
result  of  this  proposed  rule. 

The  proposed  appendix  J  noise 
certification  procedure  would  create  a 
commonality  with  international 
standards.  The  International  Civil 
Aviation  Organization  (ICAO). 
Committee  on  Aviation  Environmental 
Protection,  met  in  December  of  1991  in 
Montreal.  Canada,  and  recommended 
noise  certification  standards  for  light 
helicopters  that  are  very  similar  to  the 
U.S.  certification  procedures  contained 
in  this  proposed  rule. 

In  July  1991,  the  FAA  conducted  3 
series  of  acoustic  flight  tests  of  12 
helicopter  configurations  in  order  to 
supplement  an  existing  light  helicopter 
noise  data  base  of  seven  helicopter 
models.  An  analysis  of  the  19  helicopter 
tests  resulted  in  the  establishment  of  a 
SEL-based  limit  under  Appendix  J  that 
is,  on  average,  2.0  dB  more  stringent 
than  the  limit  each  of  the  19  helicopters 


would  have  to  meet  under  appendix  H. 
The  more  stringent  noise  certification 
requirements  may  foster  better 
relationships  between  the  airports, 
heliports,  local  communities,  and 
helicopter  operators  by  providing  for 
quieter  helicopters.  In  some  instances, 
local  communities  have  opposed  the 
establishment  of  nearby  heliports.  For 
example,  a  zoning  request  for  a  heliport 
to  be  located  just  outside  of 
Washington,  DC.  was  denied  in  the  mid- 
to-late  1980"s.  Excessive  noise  was  cited 
as  one  reason  for  not  granting  this 
request. 

In  recent  years,  the  number  of 
heliports,  heiistops.  and  helipads  at 
airports  has  increased.  In  1987.  there 
were  3,325  heliports  in  the  United  States; 
by  the  end  of  1990,  that  number  had 
intreased  to  4,462.  As  the  number  of 
heliports  has  grown,  so  has  the  U.S. 
helicopter  fleet.  The  FAA  estimates  that 
the  new  alternative  procedure  would 
encourage  manufacturers  to  comply 
with  the  substantially  less  costly  but 
more  stringent  apendix  J  requirements, 
and  therefore  may  result  in  the 
manufacture  of  quieter  light  helicopters. 

In  addition  to  the  benefits  described 
above,  the  proposed  provisions  would 
result  in  a  cost  savings  of  about  $24 
million  over  the  next  15  years.  These 
cost  savings  result  from  the  difference  in 
complying  with  proposed  appendix  J 
instead  of  appendix  H.  Compliance 
costs  for  these  two  appendices  are 
discussed  in  more  detail  in  the  cost 
section. 

Costs 

This  analysis  examines  the  proposed 
provisions  of  part  36.  appendix  J.  as  if 
they  were  a  single  amendment  affecting 
helicopter  manufacturers  and  modifiers. 
Normally,  each  amendment  would  be 
considered  separately  and  a  distinct 
economic  impact  analysis  would 
accompany  ngle  change:  A  new 
light  helicopter  noise  certification 
procedure  that  is  an  alternative  to 
appendix  H  for  manufacturers  and 
modifiers. 

The  FAA  estimates  that  the 
manufacturers  of  light  helicopters  would 
have  lower  one-time  noise  certification 
procedure  costs.  These  savings  include 
those  primarily  associated  with  the 
noise  abatement  technology.  The 
present  value  cost  savings  to  helicopter 
manufacturers  would  be  about  $5.43 
million  over  the  next  15  y^rs. 

A  helicopter  modifier  may  concentrate 
on  a  particular  type  of  aircraft,  and  that 
entity  may  be  in  the  business  of 
continually  developing,  selling,  and 
installing  modification  kits  for  a 
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particular  type  of  aircraft.  The  present 
value  cost  savings  to  helicopter 
modifiers  would  be  $17.01  million  over 
the  next  15  years.  The  FAA  has 
examined  the  impact  that  this  proposed 
rule  would  have  on  helicopter  operators, 
and  concludes  that  there  would  be  no 
impact  on  helicopter  operators.  In 
addition,  the  FAA  estimates  that  the 
agency  would  have  lower  costs  because 
less  labor  would  be  required  to  process 
and  witness  the  new  test.  On  a  per- 
certificate  basis,  the  annual  cost  savings 
to  the  FAA  would  be  about  $12,300.  The 
present  value  cost  savings  to  the  FAA  is 
estimated  to  be  $1.78  million  over  the 
next  15  years. 

International  Trade  Impact  Analysis 

The  proposed  rule  would  have  little  or 
no  impact  on  trade  for  either  U.S.  firms 
doing  business  in  foreign  countries,  or 
foreign  firms  doing  business  in  the 
United  States.  In  the  U.S.  market, 
foreign  manufacturers  would  have  the 
option  of  producing  helicopters  that 
satisfy  the  new  standards  and. 
therefore,  would  not  be  at  a  competitive 
disadvantage  with  U.S.  manufacturers. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  review  rules  that 
have  "a  significant  economic  impact  on 
substantial  number  of  small  entities". 
The  FAA's  criteria  for  "a  substantial 
number"  is  a  number  that  is  not  less 
than  11  and  that  is  more  than  one-third 
of  the  small  entities  subfect  to  this 
proposed  rule. 

According  to  FAA  Order  2100.14A. 
'■Regulatory  Flexibility  Criteria  and 
Guidance,"  the  definition  of  a  small 
entity  (aircraft  and  aircraft  parts 
manufacturer)  is  one  with  75  or  fewer 
employees.  There  are  no  sittall  U.S. 
helicopter  manufacturers  that  are 
manufacturing  helicopters  for  the  U.S. 
market. 

Although  FAA  Order  2100.14A  does 
not  specifically  identify  the  aircraft 
modifiers  affected  by  this  rulemaking  as 
an  entity  type  in  its  lists  of  threshold 
criteria,  an  "aircraft  repair  facilities" 
entity  is  listed  in  the  order.  This  entity 
would  include  repair  stations 
certificated  and  rated  under  14  CFR  part 
145  and  shops  employing  persons  who 
are  holders  of  a  mechanic  or  repairman 
certificate  issued  under  14  CFR  part  65 
that  deal  with  helicopters.  Mechanics 
employed  by  such  entities  may  perform 
maintenance,  preventative  maintenance 
and  alteration  work  as  prescribed  by 
§  43.3  of  14  CFR  part  43.  The 
corresponding  size  threshold  given  in 
the  order  is  200  employees. 

An  aircraft  modifier  conducts 
engineering  and  supplemental  type 


certificate  application  activities,  and 
typically  performs  the  alteration  work. 
A  modifier  also  may  separately  offer 
repair  or  maintenance  services.  The 
nature  of  the  work  performed  by  a 
modifier  is  generally  analogous  to  that 
of  an  aircraft  repair  facility,  and  the 
corresponding  threshold  levels  given  in 
the  order  are  assumed  to  apply  here.  For 
the  purpose  of  this  regulatory  flexibility 
determination,  an  aircraft  modifier  is 
considered  a  small  entity  if  it  has  200  or 
fewer  employees. 

The  Order  does  not  define  a  threshold 
value  for  significant  annualized  cost  for 
the  aircraft  repair  facilities  entity.  The 
FAA  estimates  that  the  annualized  1991 
cost  threshold  is  $5,400. 

Based  upon  information  presented  in 
the  cost  analysis,  the  one-time  cost 
savings  to  a  small  modifier  would  be 
about  $155,290  per  supplemental  type 
certificate.  Annualized  at  10  percent 
over  10  years,  the  cost  savings  would  be 
$27,270.  This  Is  above  the  annualized 
cost  threshold. 

The  total  population  of  modifiers  is 
about  200.  and  in  recent  years,  about  75 
of  them  have  applied  for  supplemental 
type  certificates  which  require  a  noise 
test  under  14  CFR  part  36.  Typically, 
between  10  to  12  modifiers  would 
Initiate  a  change  annually.  Using  the 
lower  population  estimate,  about  16 
percent  (12/75=0.16)  of  the  total 
population  of  rotocraft  modifiers  would 
be  ejected  annually. 

The  FAA  concludes  that  a  substantial 
number  of  small  entities  (more  than  one 
third)  would  not  be  affected 
significantly  by  this  proposed  rule. 
Therefore,  the  proposed  rule  would  not 
impose  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  thus,  a  regulatory  flexibility 
analysis  is  not  required. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposed  rule  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Analysis 

Pursuant  to  the  Department  of 
Transportation  "Policies  and  Procedures 
for  Considering  Environmental  Impacts" 
(FAA  Order  1050.1D).  a  draft 
environmental  analysis  will  be  prepared 
and  placed  in  the  docket. 


Conclusion 

For  the  reasons  stated  above.  I  certify 
that  the  proposed  rule:  (1)  is  not  a  major 
rule  under  Executive  Order  12291;  (2)  is 
not  a  significant  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  proposed  rule 
would  have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas,  or  on  foreign  firms 
doing  business  in  the  United  States. 

List  of  Subjects 

14  CFR  Part  21 

Aircraft,  Helicopters.  Noise  Control. 

14  CFR  Part  36 

Aircraft,  Helicopters.  Incorporation  by 
reference.  Noise  control. 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  parts  21  and  36  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  21-CERTIFICAT10N 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352, 
1354(a),  1355, 1421  through  1431. 1502. 
1651(b)(2):  42  U.S.C.  7572;  EO.  11514:  49    ' 
U.S.C.  106(g). 

2.  Section  21.115(a)  is  revised  to  read 
as  follows: 

S  21.115    Applicable  requirements. 

'    (a)  Each  applicant  for  a  supplemental 
type  certificate  must  show  that  the 
altered  product  meets  applicable 
airworthiness  requirements  as  specified 
in  paragraphs  (a)  and  (b)  of  S  21.101  and. 
in  the  case  of  an  acoustical  change 
describe  in  S  21.93(b).  show  compliance 
with  the  applicable  noise  requirements 
of  part  36  of  this  chapter  and.  in  the  case 
of  an  emissions  change  described  in 
S  21.93(c),  show  compliance  with  the 
applicable  fuel  venting  and  exhaust 
emissions  requirements  of  part  34. 


PART  36— NOISE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

3.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1348, 1354(a). 
1355, 1421, 1423. 1424. 1425. 142a  1429. 143a 
1431(b)  1651(b)(2).  2121  through  2125;  42 
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U.S.C  4321.  et  Mq.;  Sec  124  of  Pub.  L  96-473; 
E.0. 11514.  49  UJ&.C  106(g). 

4.  Section  36.1  Is  amended  by  revising 
paragraph  (h)  to  read  as  follows: 

S36.1    ApP«caM«an(ld«fintUon«. 
•        •        •        *        * 

(h)  For  the  purpose  of  showing 
compliance  with  this  part,  for 
helicopters  in  the  normal,  transport,  and 
restricted  categories,  the  following  terms 
have  the  speciHed  meanings: 

(1)  A  "Stage  1  noise  level"  means  a 
takeoff,  flyover,  or  approach  noise  level 
greater  than  the  Stage  2  noise  limits 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part,  or  a  flyover 
noise  level  greater  than  the  Stage  2 
noise  limits  prescribed  in  section  }3e.305 
of  this  part. 

(2)  A  "Stage  1  helicopter"  means  a 
helicopter  that  has  not  been  shown 
under  this  part  to  comply  with  the 
takeo^,  flyover,  and  approach  noise 
levels  required  for  Stage  2  helicopters  as 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part,  or  a  helicopter 
that  has  not  been  shown  under  this  part 
to  comply  with  the  flyover  noise  level 
required  for  Stage  2  helicopters  as 
prescribed  in  section  ]36.305  of  appendix 
)  of  this  part. 

(3)  A  "Stage  2  noise  level"  means  a 
takeoff,  flyover,  or  approach  noise  level 
at  or  below  the  Stage  2  noise  limits 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part,  or  a  flyover 
noise  level  at  or  below  the  Stage  2  limit 
prescribed  in  section  ]36.305  of  appendix 
)  of  this  part. 

(4)  A  "Stage  2  helicopter"  means  a 
helicopter  that  has  been  shown  under 
this  part  to  comply  with  Stage  2  noise 
limits  (including  applicable  tradeoffs) 
prescribed  in  section  H36.305  of 
appendix  H  of  this  part,  or  a  helicopter 
that  has  been  shown  under  this  part  to 
comply  with  the  Stage  2  noise  limit . 
prescribed  in  section  ]36.305  of  appendix 
)  of  this  part. 

5.  Section  3&6  is  amended  by  adding  a 
new  paragraph  (c)(l)(v)  to  read  as 
follows: 

§  36.0    Incorporation  by  referenc*. 

*  •  *  •  • 

(c)  •  •  • 

(1)  *  •  • 

(v)  lEC  Publication  No.  804,  entitled 
"lntegrating-/averaging  Sound  Level 
Meters,"  first  edition,  dated  1985. 
•        *        «        •        • 

6.  Section  36,11  is  revised  to  read  as 
follows: 

S  36.1 1    Acoustic^  change:  Helicopters. 

This  section  applies  to  all  helicopters 
in  the  normal,  transport,  and  restricted 
categories  for  which  an  acoustical 


change  approval  is  applied  for  under 
§  21.93(b)  of  this  chapter  on  or  after 
March  6, 1986.  Compliance  with  the 
requirements  of  this  section  must  be 
demonstrated  under  appendix  H  of  this 
part,  or,  for  those  helicopters  no  greater 
than  6,000  pounds  maximum  certificated 
takeoff  weight,  compliance  with  this 
section  may  be  demonstrated  under 
appendix )  of  this  part. 

(a J  General  requirements.  Except  as 
otherwise  provided,  for  helicopters 
covered  by  this  section,  the  acoustical 
change  approval  requirements  are  as 
follows: 

(1)  In  showing  compliance  with  the 
requirements  of  appendix  H  of  this  part, 
noise  levels  must  be  measured, 
evaluated,  and  calculated  in  accordance 
with  the  applicable  procedures  and 
conditions  prescribed  in  parts  B  and  C 
of  appendix  H  of  this  part.  For  those 
helicopters  no  greater  than  6,000  pounds 
maximum  takeoff  weight  which 
alternatively  demonstrate  compliance 
under  appendix  J  of  this  part,  the  flyover 
noise  level  must  be  measured, 
evaluated,  and  calculated  in  accordance 
with  the  applicable  procedures  and 
conditions  prescribed  in  parts  B  and  C 
of  appendix )  of  this  part. 

(2)  Compliance  with  the  noise  limits 
prescribed  in  section  H36.305  of 
appendix  H  must  be  shown  in 
accordance  with  the  applicable 

■  provisions  of  part  D  of  appendix  H  of 
this  part.  For  those  helicopters  that 
demonstrate  compliance  with  the 
requirements  of  appendix  J  of  this  part, 
compliance  with  the  noise  levels 
prescribed  in  section  )36.305  of  appendix 
j  must  be  shown  in  accordance  with  the 
applicable  provisions  of  part  D  of 
appendix  J  of  this  part. 

(b)  Stage  1  helicopters.  Except  as 
provided  in  S  36.805(c),  for  each  Stage  1 
helicopter  prior  to  the  change  in  type 
design,  the  helicopter  noise  levels  may 
not,  after  the  change  in  type  design, 
exceed  the  noise  levels  specified  in 
section  H36.305{a)(l)  where  the 
demonstration  of  compliance  is  under 
appendix  H  of  this  part.  The  tradeoff 
provisions  under  section  H36.305(b)  may 
not  be  used  to  increase  any  Stage  1 
noise  level  beyond  these  limits.  If  an 
applicant  chooses  to  demonstrate 
compliance  under  appendix  ]  of  this 
part,  for  each  Stage  1  helicopter  prior  to 
the  change  in  type  design,  the  helicopter 
noise  levels  may  not,  after  the  change  in 
type  design,  exceed  the  noise  levels 
specified  in  section  ]36.305(a)  of  this 
part. 

fc)  Stage  2  helicopters.  For  each  Stage 
2  helicopter  prior  to  the  change  in  type 
design,  the  helicopter  must  be  a  Stage  2 
helicopter  after  the  change  in  type 
design. 


7.  Section  36J01  is  revised  to  read  as 
follows: 

$36,801    Note*  mMwrvfiMnL 

For  normal,  transport,  or  restricted 
category  helicopters  for  which 
certification  is  sought  under  appendix  H 
of  this  part,  the  noise  generated  by  the 
helicopter  must  be  measured  at  the 
noise  measuring  points  and  under  the 
test  conditions  prescribed  in  part  B  of 
appendix  H  of  this  part  or  under  an 
FAA-approved  equivalent  procedure. 
For  those  normal  transport,  and 
restricted  category  helicopters  with  a 
maximum  certificated  takeoff  weight  of 
6,000  pounds  or  less  that  choose  to 
demonstrate  compliance  under 
appendix  J,  the  noise  generated  by  the 
helicopter  must  be  measured  at  the 
noise  measuring  point  and  under  the  test 
conditions  prescribed  in  part  B  of 
appendix  ]  of  this  part  or  an  FAA- 
approved  equivalent  procedure. 

8.  Section  36.803  is  revised  to  read  as 
follows: 

S  36.603    Noise  evaluation  and  catcuiation. 

The  noise  measurement  data  required 
by  9  36.801  and  obtained  under 
appendix  H  of  this  part  must  be 
corrected  to  the  reference  conditions 
and  evaluated  under  part  C  of  appendix 
H  of  this  part  or  an  FAA-approved 
equivalent  procedure.  The  noise 
measurement  data  required  by  S  36.801 
and  obtained  under  appendix  J  of  this 
part  must  be  corrected  to  the  reference 
conditions  and  evaluated  under  part  C 
of  appendix  J  of  this  part  or  an  FAA- 
approved  equivalent  procedure. 

9.  Section  36.805  is  revised  to  read  as 
follows: 

S  36.605    Notsallmtts. 

(a)  Compliance  with  the  noise  limits 
prescribed  under  part  D  of  appendix  H 
of  this  part,  or  under  part  D  of  appendix 
)  of  this  part,  must  be  shown  for 
helicopters  for  which  application  for 
issuance  of  a  type  certificate  in  the 
normal,  transport,  or  restricted  category 
is  made  on  or  after  March  6, 1986. 

(b)  For  helicopters  covered  by  this 
section,  except  as  provided  in  paragraph 
(c),  it  must  be  shown  either  (1)  for  those 
helicopters  demonstrating  compliance 
under  appendix  H  of  this  part,  the  noise 
levels  of  the  helicopters  are  no  greater 
than  the  applicable  limits  prescribed 
under  section  H36.305  of  appendix  H  of 
this  part,  or  (2)  for  helicopters 
demonstrating  compliance  under 
appendix  ]  of  this  part,  the  noise  levels 
of  the  helicopter  are  no  greater  than  the 
applicable  limits  prescribed  under 
section  )36.305  of  appendix  )  of  this  part. 
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(c)  For  helicopters  for  which 
application  for  issuance  of  an  original 
type  certificate  in  the  normal,  transport, 
or  restricted  category  is  made  on  or 
after  March  6. 1906,  and  which  the  FAA 
finds  to  be  the  first  civil  version  of  a 
helicopter  that  was  designed  and 
constructed  for,  and  accepted  for 
operational  use  by,  an  Armed  Force  of 
the  United  States  or  the  U.S.  Coast 
Guard  on  or  before  March  6, 1986,  it 
must  be  shown  that  the  noise  levels  of 
the  helicopter  are  no  greater  than  the 
noise  limits  for  a  change  in  type  design 
as  specified  in  section  H36.305(a)(l){ii) 
for  compliance  demonstrated  under 
appendix  H  of  this  part,  or  as  specified 
in  section  J36.305  for  compliance 
demonstrated  under  appendix  J  of  this 
part.  Subsequent  civil  versions  of  any 
such  helicopter  must  meet  the  Stage  2 
requirements. 

10.  Section  36.1581  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 


$36.1581 
ptocard*. 


Manuals,  markings,  and 


(f)  For  normal,  transport,  and 
restricted  category  helicopters,  if  the 
weight  used  in  meeting  the  takeoff, 
flyover,  or  approach  noise  requirements 
of  appendix  H  of  this  part  or  the  weight 
used  in  meeting  the  flyover  noise 
requirement  of  appendix  J  of  this  part  is 
less  than  the  certificated  maximum 
takeoff  weight,  established  under  either 
SS  27.25(a)  or  29.25(a)  of  this  chapter, 
that  lesser  weight  must  be  furnished  as 
an  operating  limitation  in  the  operating 
limitations  section  of  the  Rotorcraft 
Flight  Manual,  in  FAA-approved  manual 
material,  or  on  an  FAA-approved 

placard. 

•        •        •        •        * 

11.  A  new  appendix  I  is  added  in 
alphabetical  order  and  reserved  as 
follows: 

Appendix  I— {Reserved] 

12.  A  new  appendix  )  is  added  in 
alphabetical  order  to  read  as  follows: 

Appendix  J — ^Altemadve  Noise 
Certification  Procedure  for  Helicopters 
Under  Subpart  H  Not  Exceeding  6.000 
Pounds  Maximum  Certificated  Takeoff 
Weight 

Part  A— Reference  Conditions 

|36.1     General 

136.3    Reference  Test  Conditions 

136.5    (Reserved) 

Part  B— Noise  Measurement  Procedure 

Under  §  36.801 

136.101    Noise  certification  test  and 

measurement  conditions 
136.103    IResened) 
136.105    Flyover  test  conditions 


136.107    (Reserved) 

136.109    Measurement  of  helicopter  noise 

received  on  the  ground 
136.111    Atmospheric  attenuation  of  sound 

Part  C— Noise  Evaluation  and  Calculation 
Under  §  36.803 

)36.201    Noise  evaluation  in  SEL 

(36.203    Calculation  of  noise  levels 

136.205     Detailed  data  correction  procedures 

Part  D— Ndse  Limits  Procedure  Under 
§36.805 

136.301     Noise  measurement,  evaluation,  and 

calculation 
136.303    (Reserved) 
I36..305     Noise  limits 

Part  A — Reference  Conditions 

Section /36.1  General. 

This  appendix  prescribes  the  alternative 
noise  certification  requirements  identified 
under  }  36.1  and  subpart  H  for  helicopters  in 
the  normal,  transport,  and  restricted 
categories  no  greater  than  6,000  pounds 
maximum  certificated  takeoff  weight 
including: 

(a)  The  conditions  under  which  an 
alternative  noise  certification  test  under 
Subpart  H  must  be  conducted  and  the 
alternative  measurement  procedure  that  must 
be  used  under  fi  36.801  to  measure  the 
helicopter  noise  during  the  test: 

(b)  The  alternative  procedures  which  must 
be  used  under  i  36.803  to  correct  the 
measured  data  to  the  reference  conditions 
and  to  calculate  the  noise  evaluation  quantity 
designated  as  Sound  Exposure  Level  (SEL): 
and 

(c)  The  noise  limits  for  which  compliance 
must  be  shown  under  S  36.805. 

Sec.  136.3  Reference  Test  Conditions 

(a)  Meteorvlogical  conditions.  The 
following  are  the  noise  certification  reference 
atmospheric  conditions  which  shall  be 
assumed  to  exist  from  the  surface  to  the 
helicopter  altitude: 

(1)  Sea  level  pressure  of  2116  pounds  per 
square  foot  (76  centimeters  mercury): 

(2)  Ambient  temperature  of  77  degrees 
Fahrenheit  (25  degrees  Celsius): 

(3)  Relative  humidity  of  70  percent:  and 

(4)  Zero  wind. 

(b)  Reference  test  site.  The  reference  test 
site  is  flat  and  without  line-of-sight 
obstructions  across  the  flight  path  that 
encompasses  the  10  dB  down  points  of  the  A 
weighted  time  history. 

(c)  Level  flyover  reference  profile.  The 
reference  flyover  profile  is  a  level  flight  492 
feet  (150  meters)  above  ground  level  as 
measured  at  the  noise  measuring  station.  The 
reference  flyover  profile  has  a  linear  flight 
track  and  passes  directly  over  the  noise 
monitoring  station.  Airspeed  is  stabilized  at 
0.9V„:  0.9Vkk:  0.45V„  +  65  kts  (0.45V„  +  120 
km/h):  or  0.45V„i+65  kts  (0.45V„  +  120  km/ 
h).  whichever  speed  is  less.  Rotor  speed  is 
stabilazed  at  the  maximum  continuous  RPM 
throughout  the  10  dB  down  time  period. 

(1)  For  noise  certification  purposes.  V„  is 
defined  as  the  airspeed  in  level  flight 
obtained  using  the  minimum  specified  engine 
power  corresponding  to  maximum  continuous 
power  available  for  sea  level.  77  degree 


Fahrenheit  (25  degrees  Celsius)  ambient 
conditions  at  the  relevant  maximum 
certificated  weight.  The  value  of  Vh  thus 
defined  must  be  listed  in  the  Rotorcraft  Flight 
Manual.  [i 

(2)  Vki  is  the  never-exceed  airspeed.  ll 

(d)  The  weight  of  the  helicopter  shall  he  the  ;. 
maximum  takeoff  weight  (internal  load)  at  '  I 
which  noise  certification  is  requested. 

Sec.  J36.5  (Reserved) 

Part  B — Noise  Measurement  Procedure  Under 
Section  36.801 

Sec.  J36. 101/ Noise  certification  test  and 
measurement  conditions 

(a)  General.  This  section  prescribes  the 
conditions  under  which  helicopter  noise 
certification  tests  must  be  conducted  and  the 
measurement  procedures  that  must  be  used 
to  measure  helicopter  noise  during  each  test. 

(b)  Test  site  requirements.  (1)  The  noise 
measuring  station  must  be  surrounded  by 
terrain  having  no  excessive  sound  absorption 
characteristics,  such  as  might  be  caused  by 
thick,  matted,  or  tall  grass,  shrubs,  or  wooded 
areas. 

(2)  During  the  period  when  the  flyover 
noise  measurement  is  within  10  dB  of  the 
maximum  A-weighted  sound  level,  no 
obstruction  that  significantly  influences  the 
sound  field  from  the  helicopter  may  exist 
within  a  conical  space  above  the  noise 
measuring  position  (the  point  on  the  ground 
vertically  below  the  microphone),  the  cone  is 
defined  by  an  axis  normal  to  the  ground  and 
by  half-angle  80  degrees  from  this  axis. 

(c)  Weather  restrictions.  The  tests  must  be 
conducted  under  the  following  atmospheric 
conditions: 

(1)  No  rain  or  other  precipitation; 

(2)  Ambient  air  temperature  between  36 
degrees  and  95  degrees  Fahrenheit  (2  degrees 
and  35  degrees  Celsius),  inclusively; 

(3)  Relative  humidity  between  20  percent 
3hd  95  percent  inclusively: 

(4)  Wind  velocity  that  does  not  exceed  10 
knots  (19  km/h)  and  a  crosswind  component 
that  does  not  exceed  5  knots  (9  km/h).  The 
wind  shall  be  determined  using  a  continuous 
averaging  process  of  no-greater-than  30 
seconds: 

(5)  Unless  otherwise  approved  by  the  F.\A. 
ambient  temperature  must  be  measured  at 
the  noise  measuring  station  at  a  height  above 
the  ground  of  33  feet  (10  meters)  and  relative  , 
humidity,  wind  speed,  and  wind  direction 
must  be  measured  at  the  noise  monitoring 
station  at  a  height  above  the  ground  of  4  feet 
(1.2  meters): 

(6)  No  anomalous  wind  conditions 
(including  turbulence)  which  will  significantly 
affect  the  noise  level  of  the  helicopter  when 
the  noise  is  recorded  at  the  noise  measuring 
station;  and 

(7)  The  location  of  the  meteorological 
instruments  must  be  approved  by  the  FAA  as 
representative  of  those  atmospheric 
conditions  existing  near  the  surface  over  the 
geographical  area  where  the  helicopter  noise 
measurements  are  made.  In  some  cases,  a 
fixed  meteorological  station  (such  as  thpse 
found  at  airports  or  other  facilities)  may  meet 
this  requirement 
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(dl  Helicopter  testing  procedures.  (1)  The 
helicopter  testing  procedures  and  noise 
measurements  must  be  conducted  and 
processed  in  a  matter  which  yields  the  noise 
evaluation  measure  designated  Sound 
Exposure  Level  (SEL)  as  defined  in  section 
)36.109(b)  of  this  appendix. 

(2)  The  helicopter  height  relative  to  the 
noise  measurement  point  sufficient  to  make 
corrections  required  under  section  J36.205  of 
this  appendix  must  be  determined  by  an 
FAA-approved  method  that  is  independent  of 
normal  flight  instrumentation,  such  as  radar 
tracking,  theodolite  triangulation,  laser 
trajectography.  or  photographic  scaling 
techniques. 

(3)  When  it  is  shown  by  the  applicant  that 
the  design  characteristics  of  the  helicopter 
would  prevent  flight  being  conducted  in 
accordance  with  the  reference  test  conditions 
prescribed  under  section  J36.3,  the  reference 
test  conditions  used  under  this  appendix 
shall  be  permitted  to  depart  from  the 
standard  reference  test  conditions,  with  the 
approval  of  the  FAA.  but  only  to  the  extent 
demanded  by  those  design  characteristics 
which  make  compliance  with  the  reference 
test  conditions  impossible. 

Section  J36.103  (Reserved] 

Section  J36. 10$  flyover  test  conditions 

(a)  This  section  prescribes  the  flight  test 
conditions  and  allowable  random  deviations 
for  flyover  noise  tests  conducted  under  this 
appendix. 

(b)  A  test  series  must  consist  of  at  least  six 
flights  (three  with  a  headwind  component,  if 
appropriate  and  three  with  a  tailwind 
component,  if  appropriate)  over  the  noise 
measuring  station: 

(1)  In  level  flight  and  in  cruise 
configuration: 

(2)  At  a  hei^t  of  492  feet  ±  50  feet 
(150±15  meters)  above  the  ground  level  at 
the  noise  measuring  station;  and 

(3)  Within  ±  10  degrees  from  the  zenith. 

(c)  Each  flyover  noise  test  must  be 
conducted: 

(1)  At  the  reference  airspeed  specified  in 
Section  )36.3(c),  with  such  airspeed  adjusted 
as  necessary  to  produce  the  same  advancing 
blade  tip  Mach  number  as  associated  with 
the  reference  conditions; 

(i)  Advancing  blade  tip  mach  number  (Mat) 
is  defined  as  the  ratio  of  the  arithmetic  sum 
of  blade  tip  rotational  speed  (V^)  and  the 
helicopter  translational  speed  (Vt)  over  the 
speed  of  sound  (c)  at  77  degrees  Fahrenheit 
(1135.6  ft/sec  or  346.13  m/sec)  such  that 
Mat=  (Vr  +  VT)/c;and 

(ii)  The  airspeed  shall  not  vary  from  the 
adjusted  reference  airspeed  by  more  than  ±3 
knots  (±5  km/hr)  or  an  equivalent  FAA- 
approved  variation  from  the  reference 
advancing  blade  tip  mach  number.  The 
adjusted  reference  airspteed  shall  be 
maintained  throughout  the  measured  portion 
of  the  flyover. 

(2)  At  rotor  speed  stabilized  at  the  normal 
operating  rotor  RPM  (±1  percent):  and 

(3)  With  the  power  stabilized  during  the 
period  when  the  measured  helicopter  noise 
level  is  within  10  dB  of  the  maximum  A- 
weighted  sound  level  (Lamax)- 

(d)  The  helicopter  test  weight  for  each 
flyover  test  must  be  within  plus  5  percent  or 


minus  10  percent  of  the  maximum  takeoff 
weight  for  which  certification  under  this  part 
is  requested.  At  lea?!  one  flyover  test  in  the 
flyover  test  series  must  be  conducted  at  a  test 
weight  at  or  above  the  maximum  takeoff 
weight  for  which  certification  under  this  part 
is  requested. 

(e)  The  requirements  of  paragraph  (b)(2)  of 
this  section  notwithstanding,  flyovers  at  an 
FAA-approved  lower  height  may  be  used  and 
the  results  adjusted  to  the  reference 
measurement  point  by  an  FAA-approved 
method  if  the  ambient  noise  in  the  test  area, 
measured  in  accordance  with  the 
requirements  prescribed  in  section  J36.109,  is 
found  to  be  within  15  dB(A)  of  the  maximum 
A-weighted  helicopter  noise  level  (Lamax) 
measured  at  the  noise  measurement  station 
in  accordance  with  section  )36.109. 

Sec.  J36 107  (Reserved) 

Sec.  J36. 109  Measurement  of  helicopter  noise 
received  on  the  ground 

(a)  General.  (1)  The  helicopter  noise  data 
measured  under  this  appendix  for  noise 
certification  purposes  must  be  obtained  with 
FAA-approved  acoustical  equipment  and 

(2)  Paragraph  (b)  of  this  section  identifies 
and  prescribes  the  specifications  for  the  noise 
evaluation  measure  lequired  under  this 
appendix.  Paragraph?  (c)  and  (d)  prescribe 
the  required  acoustical  equipment 
speeifications.  Paragaphs  (e)  and  (f) 
prescribe  the  calibra  :ion  and  measurement 
procedures  required  imder  this  appendix. 

Id)  Noise  unit  definition.  (1)  The  value  of 
sound  exposure  leve  [SEL,  or  as  denoted  by 
symbol,  Lae).  is  defined  as  the  level,  in 
decibels,  of  the  time  integral  of  squared  'A'- 
weighted  sound  pressure  (P*)  over  a  given 
time  period  or  event,  with  reference  to  the 
square  of  the  standard  reference  sound 
pressure  (P,)  of  20  micropascals  and  a 
reference  duration  of  one  second. 

(2)  This  unit  is  defined  by  the  expression: 


^-■"^^j:;!^)'*  ^ 


Where  To  is  the  reference  integration  time 
of  one  second  and  (ti-ti)  is  the  integration 
time  interval. 

(3)  The  integral  equation  of  paragraph 
(b)(2)  of  this  section  can  also  be  expressed 
as: 


tx£-10Loyio^/JlQ^'^'^^'^'^     ^ 


Where  LA(t)  is  the  time  varying  A-weighted 
sound  level. 

(4)  The  integration  time  (ti-ti)  in  practice 
shall  not  be  less  than  the  time  interval  during 
which  LA(t)  first  rises  to  within  10  dB(A)  of  its 


maximum  value  (Lamax)  and  last  falls  below 
10  dB(A)  of  its  maximum  value. 

(c)  Measurement  system.  The  acoustical 
measurement  system  must  consist  of  FAA- 
approved  equipment  equivalent  to  the 
following: 

(1)  A  microphone  system  with  frequency 
response  that  is  compatible  with  the 
measurement  and  analysis  system  accuracy 
prescribed  in  paragraph  (d)  of  this  section: 

(2)  Tripods  or  similar  microphone 
mountings  that  minimize  interference  with 
the  sound  energy  being  measured; 

(3)  Recording  and  reproducing  equipment 
with  characteristics,  frequency  response,  and 
dynamic  range  that  are  compatible  with  the 
response  and  accuracy  requirements  of 
paragraph  (d)  of  this  section:  and 

(4)  Calibrators  using  sine  wave,  or  pink 
noise,  of  known  levels.  When  pink  noise 
(defined  in  section  H36.109(e)(l))  is  used,  the 
signal  must  be  described  in  terms  of  its  root- 
mean-square  (rms)  value. 

(dj  Sensing,  recording,  and  reproducing 
equipment.  (1)  The  noise  levels  measured 
from  helicopter  flyovers  under  this  appendix 
analysis. 

(i).The  SEL  values  from  each  flyover  test 
may  be  directly  determined  from  an 
integrating  sound  level  meter  complying  with 
the  Standards  of  the  International 
EJectrotechnical  Commission  (lEC) 
Publication  No.  804,  "Integrating  and 
Averaging  Sound  Level  Meters,"  incorporated 
by  reference  under  S  36.6  of  this  part,  for  a 
Type  1  instrument  set  at  "slow  '  response. 

(ii)  The  acoustic  signal  from  the  helicopter, 
along  with  the  calibration  signals  specified 
under  paragraph  (e)  of  this  section  and  the 
background  noise  signal  required  under 
paragraph  (f)  of  this  section  may  be  recorded 
on  a  magnetic  tape  recorder  for  subsequent 
analysis  by  an  integrating  sound  level  meter 
identified  under  paragraph  (d)(l)(i)  of  this 
.  section.  The  record/playback  system 
(including  tape)  of  the  tape  recorder  must 
conform  to  the  requirements  prescribed  under 
section  H36.109(c)(3)  of  appendix  H  of  this 
part.  The  tape  recorder  shall  comply  with   , 
specifications  of  lEC  Publication  No.  561, 
"Electro-acoustical  Measuring  Equipment  for 
Aircraft  Noise  Certification."  dated  1976. 

(iii)  The  characteristics  of  the  complete 
system  shall  comply  with  the 
recommendations  given  in  lEC  Publication 
No.  651.  "Sound  Level  Meters,"  with  regard  to 
the  specifications  concerning  microphone, 
amplifier,  and  indicating  instrument 
characteristics. 

(iv)  The  response  of  the  complete  system  to 
a  sensibly  plane  progressive  wave  of 
constant  amplitute  shall  lie  within  the 
tolerance  limits  specified  in  Table  IV  and 
Table  V  for  Table  1  instruments  in  lEC 
Publication  No.  651.  for  weighting  curve  "A  ' 
over  the  frequency  range  of  45  Hz  to  11500 
Hz. 

(v)  A  windscreen  must  be  used  with  the 
microphone  during  each  measurement  of  the 
helicopter  flyover  noise.  Correction  for  any 
insertion  loss  produced  by  the  windscreen,  as 
a  function  of  the  frequency  of  the  acoustic 
calibration  required  under  paragraphs  (e)  and 
(f)  of  this  section,  must  be  applied  to  the 
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measured  data  and  any  correction  applied 
tnUst  be  reported. 

(e)  Calibrations.  (1)  !f  the  helicopter 
dcoustic  signal  Is  tape  recorded  for 
subsequent  analysis,  the  measuring  system 
and  components  of  the  recording  system  must 
be  calibrated  as  pre&cribea  under  section 
H36. 109(e)  of  appendix  H  of  this  part. 

(2)  If  the  helicopter  acoustic  signal  is 
directly  measured  by  an  integrating  sound 
level  meter 

(i)  The  overall  sensitivity  of  the  measuring 
system  shall  be  checked  before  and  after  the 
series  of  flyover  tests  and  at  intervals  (not 
exceeduig  one-hour  duration)  during  the 
flyover  tests  using  an  acoustic  calibrator 
generating  a  known  sound  pressure  level  at  a 
knoKvn  frequency. 

(lil  The  performance  of  equipment  in  the 
system  will  be  considered  satisfactory  if, 
during  each  day's  testing,  the  variation  in  the 
calibration  value  does  not  exceed  9.5  dB-  The 
SEL  data  collected  during  the  flyover  tests 
shall  be  adjusted  to  account  for  any  variation 
■n  the  calibration  value 

(iii)  A  performance  calibration  analysis  of 
t'dch  piece  of  calibration  equipment, 
i.icluding  pistonphones.  preference 
microphones,  and  voltage  insertion  devices, 
must  have  been  made  during  the  six  calendar 
months  proceeding  the  beginning  of  the 
helicopter  Ryover  series.  Each  calibration 
sha'l  l>e  traceable  to  the  National  Institute  of 
Standards  and  Technology. 

(P  Noise  mec^uremen!  procedures.  (1|  The 
nicrophone  shall  be  of  the  pressure-sensitive 
c;<pacitive  type  designed  for  nearly  uniform 
«!-azirtg  incidence  response  The  microphone 
■;h.all  be  mounted  with  the  center  of  the 
sensing  element  4  feet  (12  meters)  above  the 
local  ground  surface  and  shall  be  oriented  for 
grazing  incidence  such  that  the  sensing 
element  the  diaphragm,  is  substantially  in 
'he  plane  defined  by  nominal  flight  of  the 
halicopter  and  the  noise  measurement 
H'atioa 

(2)  Immediately  prior  to  and  after  each  lest 
-enes.  a  recorded  acoustic  calibration  of  the 
5V%tem  must  be  made  in  the  field  with  an 
ttco'Wtic  calibrator  for  the  purposes  of 
rhecking  system  sensiiivity  and  providing  an 
Hcouslic  reference  lexel  for  the  analysis  of 
the  sound  level  data.  l?a  tape  recorder  is 
used,  the  frequency  response  of  the  electrical 
system  must  be  determined  at  a  level  within 
to  dB  of  the  full-scale  reading  used  dunng  the 
test,  utilizing  pink  or  pseudorandom  noise. 

(3)  The  ambient  noise,  including  both 
acoustical  background  and  electrical  noise  of 
the  measurement  systems  shall  be 
determined  In  the  test  area  and  the  system 
sain  set  at  levels  which  will  be  used  for 
helicopter  noise  measurements.  If  helicopter 
sound  levels  do  not  exceed  the  background 
sound  levels  by  at  least  15  dB{A),  flyovers  at 
an  FAA -approved  lower  height  may  be  used 
<jnd  the  results  adjusted  to  the  reference 
measurement  point  by  an  FAA-approved 
method. 

(4)  If  an  integrating  sound  level  meter  is 
used  to  measure  the  helicopter  noise,  the 
instru.-nent  operator  shall  monitor  the 
conttnuous  A-weighted  (slow  response)  noise 
levels  throughout  each  flyover  to  ensure  that 
the  SEL  integration  process  includes,  at 
mi.iimum.  all  of  the  noise  signal  between  the 


maximum  A-weighted  sound  level  (Lmiax) 
and  the  10  dB  down  points  In  the  flyover  time 
history.  The  instrument  operator  shall  note 
the  actual  dB(A)  levels  at  the  start  and  stop 
of  the  SEL  integration  interval  and  document 
these  levels  along  with  the  value  of  L*max  and 
the  integration  interval  (in  seconds)  for 
inclusion  in  the  noise  data  submitted  as  part 
of  the  reporting  requirements  under  section 
136.111(b). 

Sec.  l36.ni/Reporting  rcqmremenls 

(a/  General.  Data  representing  physical 
measurements,  and  corrections  to  measured 
data,  including  corrections  to  measurements 
for  equipment  response  deviations,  must  be 
recorded  in  permanent  form  and  appended  to 
the  record  Each  correction  is  subject  to  FAA 
approval. 

(b)  Data  reporting.  After  the  completion  of 
the  test  the  following  data  must  be  included 
in  the  test  report  furnished  to  the  FA.\: 

(1)  Measured  and  corrected  sound  levels 
obtained  with  equipment  conforming  to  the 
standards  prescribed  in  section  J36  109  of  this 
appendix: 

(2)  The  type  of  equipment  used  fur 
measurement  and  analysis  of  all  acoustic, 
aircraft  performance  and  flight  path,  and 
meteorological  data; 

(3)  the  atmospheric  environmental  data 
required  to  demonstrate  compliance  with  this 
appendix,  measured  throughout  the  test 
period; 

(4)  Conditions  of  local  topography,  ground 
cover,  or  events  which  may  interifere  with  the 
sound  recording; 

(5)  The  following  helicopter  information; 
(i)  Type,  model,  and  serial  numbers,  if  any. 

of  helicopter,  engine(8)  and  rotor(s). 

(li)  Cross  dimensions  of  helicopter,  location 
of  engines,  rotors,  and  the  helicopter  acoustic 
reference  point  and  number  of  blades  for 
each  rotor, 

(iii)  Any  modifications  or  non-standard 
equipment  likely  to  affect  the  noise 
characteristics  of  the  helicopter. 

(iv)  .Maximum  takeoff  weight  for  which 
certification  under  this  appendix  is  requested, 

(v)  Aircraft  configuration,  including  landing 
l^ar  positions, 

(vtj  Vh  or  Vvr.  (whichever  is  less)  and  the 
adjusted  reference  airspeed, 

(vii)  Aircraft  gross  weight  for  each  test  run. 

(viii)  Indicated  and  true  airspeed  for  each 
ttst  run. 

(ix)  Ground  speed,  if  measured,  for  each 
run. 

(x)  Helicopter  engine  performance  as 
determined  from  aircraft  instruments  and 
manufacturer's  data,  and 

(xi)  Aircraft  flight  path  above  ground  level, 
referenced  to  the  elevation  of  the  noise 
measurement  station,  in  feet  determined  by 
an  FAA-approved  method  which  is 
independent  of  normal  flight  instrumentation, 
such  as  radar  tracking,  theodolite 
triangulation,  laser  trajectography,  or 
photoscaling  techniques. 

(6)  Helicopter  speed,  position,  and  engine 
performance  must  be  recorded  at  an  FAA- 
approved  sampling  rate. 

Sk>c.  J36.113  Atmospheric  attenuation  of 
suund 

(a)  Each  SEL  value  measured  in 
accordance  with  the  requirements  prescribed 


in  section  (38.109  must  conform,  or  be 
corrected  to.  the  reference  meteorological 
conditions  prescribed  under  section  ]36.3(a|. 
Such  corrections  must  account  for  any 
differences  in  the  atmospheric  attenualioo  of 
sound  between  the  test-day  conditions  and 
the  reference  day  conditions  along  the  sound 
propagation  path  between  the  helicopter 
when  directly  over  the  noise  measuring 
station  and  the  microphone. 

(b)  The  atmospheric  attenuation  rates  of 
sound  with  distance  for  each  of  the  24 
contiguous  one-third  octave  bands  between 
the  geometric  mean  frequencies  of  50fiz  and 
10.000  Hz  inclusively,  must  be  determined  in 
accordance  with  the  formulations  and 
tabulations  of  SAE  ARP  866A.  entitled 
"Standard  Values  of  Atmospheric  Absorption 
as  a  Function  of  Frequency  and  Temperature 
for  Use  in  Evaluation  Aircraft  Flyover  Noise.' 
The  one-third  octaves  must  conform  to  the 
recommendations  of  International 
Electrotechnical  Commission  (lEC) 
Publication  No.  225,  entitled  "Octave.  Half 
Octave,  and  Third  Octave  Band  Filters 
Intended  for  Analysis  of  Sounds  and 
Vibrations." 

(c)  With  the  approval  of  the  FAA.  the 
relative  A-weighted  spectrum  shape 
represented  by  the  one-third  octave  sound 
levels  shown  as  follows  may  be  used  as 
representative  of  the  maximum  A-weighted 
one-third  octave  spectrum  of  the  test 
helicopter  for  purposes  of  performing  the 
atmospheric  attenuation  corrections 
prescribed  under  section  138  205(c)  of  this 
appendix: 


Band 


Fre- 
quency 


17 

18 

19 

20 

21 

22. 

23 

24 

25 

26- 

27 

28 

29...-. 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 


50 

63 

80 

100 

125 

160 

200 

250 

315 

400 

500 

630 

800 

1000 

1250 

1600 

2000 

2500 

3150 

4000 

5000 

6300 

8000 

10000 


l^vel 


347 

340 

384 

40.5 

48.2 

596 

547 

61.2 

644 

632 

63.0 

630 

609 

605 

596 

58,6 

561 

56.9 

547 

515 

480 

446 

39.3 

31.6 


The  proceeding  spectrum  is  corrected  to  77 
degrees  Fahrenheit  (25  degrees  Celsius)  and 
70  percent  relative  humidity,  aiwl  Is  valid  for 
a  propagation  distance  of  492  feet  ±50  feet. 
The  overall  A-weighted  sound  level,  LaU).  of 
the  proceeding  corrected  spectrum  is  72.33 
dBlAl 
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Part  C — NoiM  Evaluation  and  Calculation 
Under  Section  36.803 

Sec.  J36.201  Noise  evaluation  in  SEL 

The  noise  evaluation  measure  shall  be  the 
sound  exposure  level  (SEL)  in  units  of  dB( A) 
as  prescribed  under  section  136.109(b)  of  this 
appendix.  The  SEL  value  of  each  flyover  may 
be  directly  determined  by  use  of  an 
integrating  sound  level  meter.  Specifications 
for  the  integrating  sound  level  meter  and 
requirements  governing  the  use  of  such 
instrumentation  are  prescribed  under  section 
)36.109  of  this  appendix. 

Sec  J36.203  Calculation  of  noise  levels 

(a)  To  demonstrate  compliance  with  the 
noise  level  limits  specified  under  section 
]36.305  of  this  appendix,  the  SEL  noise  levels 
from  each  valid  flyover,  corrected  as 
necessary  to  reference  conditions  under 
section  |36.205  of  this  appendix,  must  be 
arithmetically  averaged  to  obtain  a  single 
SEIL  dB(A)  mean  value  for  the  flyover  series. 
No  individual  flyover  run  may  be  omitted 
from  the  averaging  process,  unless  otherwise 
specified  or  approved  by  the  FAA. 

(b)  The  minimum  sample  size  acceptable 
for  the  helicopter  flyover  certification 
measurements  is  six.  The  number  of  samples 
must  be  large  enough  to  establish  statistically 
a  90  percent  confidence  limit  that  does  not 
exceed  ±1.5  dB(A). 

(c)  All  data  used  and  calculations 
performed  under  this  section,  including  the 
calculated  90  percent  confidence  limits,  must 
be  documented  and  provided  under  the 
reporting  requirements  of  section  ]36.111  of 
this  appendix. 

Sec.  J38.205  Detailed  data  correction 
procedures 

(a)  When  certiHcation  test  conditions 
measured  under  part  B  of  this  appendix  differ 
from  the  reference  test  conditions  prescribed 
under  section  ].36.3  of  this  appendix, 
appropriate  adjustments  shall  be  made  to  the 
measured  noise  data  in  accordance  with  the 
methods  set  out  in  paragraphs  (b).  (c),  and  (d) 
of  this  section.  At  minimum,  appropriate 
adjustment  shall  be  made  for  off-reference 
altitude  and  atmospheric  attenuation,  and  for 
the  difference  between  reference  airspeed 
and  adjusted  reference  airspeed. 

(b)  The  adjustment  for  off-reference 
altitude  may  be  approximated  from: 
<delta>  J,  =12.5  log,o  (Ht/492)  dB; 
where  <  delta  >  ]i  is  the  quantity  in  decibels 
that  must  be  algebraically  added  to  the 
measured  SEL  noise  level  to  correct  for  an 
oi^-reference  flight  path.  Ht  is  the  height,  in 
feet,  of  the  test  helicopter  when  directly  over 
the  noise  measurement  point,  and  the 
constant  (12.5)  accounts  for  the  effects  on 
spherical  spreading  and  duration  from  the 
off-reference  altitude. 

(c)  Corrections  prescribed  under  section 
]36.113  of  the  difference  in  atmospheric 
attenuation  between  reference  and  test 
meteorological  conditions  are  made  by  the 
following  calculation  procedure,  or  may  be 
made  by  an  approved  FAA  equivalent 
procedure: 

(1)  If  the  reference  spectrum  specified  in 
section  ]36.113(c)  or  an  alternative  reference 
spectrum  is  approved  by  the  FAA  as 


representative  of  the  test  helicopter  noise 

signature  at  reference  conditions,  the 

following  calculation  is  required  to 

effectively  correct  for  the  difference  between 

reference  and  test  day  atmospheric 

attenuation: 

<  delta  >  Ji  =  La(^)  -  Li,,fo  dB: 

where  < delta >  Ji  is  the  quantity,  in  decibels. 

must  be  algebraically  added  to  the  measured 

SEL  noise  level.  La<r)  and  L^um)  are  defined 

respectively,  in  (c)(2)  and  (c)(3)  of  this 

paragraph. 

(2)  La(r)  is  the  reference  A-weighted  sound 
level  resulting  from  the  summation  of  the 
contiguous  one-third  octave  A-weighted 
sound  levels  over  the  range  of  geometric 
mean  frequencies  of  50  Hz  to  10.000  Hz  (band 
nos.  17  through  40)  of  a  relative  helicopter 
noise  spectrum  approved  by  the  FAA  as 
representative  of  the  flyover  noise  signature 
at  the  noise  measurement  station  of  the  test 
helicopter  operating  at  reference  conditions 
of  airspeed,  altitude,  temperature,  and 
relative  humidity.  La<|()  is  noise  signature  at 
the  noise  measurement  station  of  the  test 
helicopter  operating  at  reference  conditions 
of  airspeed,  altitude,  temperature,  and 
relative  humidity.LAtRi  is  calculated  by  the 
equation: 

24 

LAinm)=\0  Logio        1       10'^"^Ai(am)  dfl 
1=1 

where  L  is  the  A-weighted  sound  level  at 
reference  conditions  for  the  i(th)  band  of  the 
24  contiguous  third-octave  bands. 

(3)  Lakr)  is  the  "as  measured"  A-weighted 
sound  level  resulting  from  the  summation  of 
the  24  contiguous  one-third  octave  A- 
weighted  sound  levels  over  the  range  of 
geometric  mean  frequencies  of  50  Hz  to 
10.000  Hz  (band  nos.  17  to  40)  of  the 
representative  flyover  noise  signature  at  the 
noise  measuring  station  of  the  test  helicopter 
operating  at  reference  conditions  of  airspeed 
and  altitude,  and  operating  under  test  day 
conditions  of  temperature  and  relative 
humidity.  La<ui>  >s  calculated  from  the 
equation: 

24 

I^ui)=10i<7^,o        2K       10"'^Ai(R)  dS 
1=1 


Where  LAtUm)  is  the  "as  measured"  A- 
weighted  sound  level  at  test  day  conditions 
of  temperature  and  relative  humidity,  for  the 
i(th)  band  of  the  24  contiguous  one-third 
octave  bands  and  is  to  be  calculated  from 
each  of  the  reference  one-third  octave  bands 
as  follows: 

LAi(«B)=LAi(ii)+0.49(a,-aui)  dB; 
Humidity,  am  is  the  atmospheric  absorption 
rate  in  ABJXQOO  ft  specified  under  section 
J3e.ll3(b)  for  the  i(th)  one-third  octave  band 
at  reference  conditions  of  77  degrees 
Fahrenheit  (25  degrees  Celsius)  and  70 
percent  relative  humidity,  and  the  constant 
(a49)  is  derived  from  the  expression  Ht  /lOOO 


(ft)  where  the  value  of  Hj  is  the  reference 
helicopter  height  of  492  feet  over  the  noise 
measuring  station. 

(4)  If  the  reference  spectrum  specified 
under  section  )38.113(c)  is  approved  for  use 
by  the  FAA,  the  value  of  72.33  dB  for  the 
variable  L^cr)  is  used  in  the  equation  for 
<delta>Jj  under  (c)(1)  of  this  paragraph,  and 
the  reference  one-third  octave  values 
specified  under  section  )36.1 13(c)  must  be 
used  in  the  equation  for  Lai(„»  under  (c)(3)  of 
this  paragraph.  * 

(5)  If  a  reference  spectrum  other  than  the 
spectrum  specified  under  section  )36.113(c)  is 
required  or  approved  for  use  by  the  FAA.  the 
value  for  La(r)  for  the  alternative  spectrum 
must  be  calculated  by  the  equation  specified 
under  paragraph  (c)(2)  of  this  section,  and  the 
alternative  reference  values  of  La)(r)  must  be 
used  in  the  calculation  specified  under 
paragraph  (c)(3)  of  this  section. 

(d)  The  adjustment  for  the  difference 
between  reference  airspeed  and  adjusted 
reference  airspeed  calculated  from: 

<  delta  >  J,  =  10  log  ,o  ( Vra/ Vr)  dB: 
Where  < delta  >)]  is  the  quantity  in  decibels 
that  must  be  algebraically  added  to  the 
measured  SEL  noise  level  to  correct  for  the 
influence  of  the  adjustment  of  the  reference 
airspeed  on  the  duration  of  the  measured 
flyover  event  as  perceived  at  the  noise 
measurement  station.  Vr  is  the  reference 
airspeed  as  prescribed  under  section  J36.3{c) 
of  this  appendix,  and  Vra  is  the  adjusted 
reference  airspeed  as  prescribed  under 
section  I3e.l05(c)  of  this  appendix. 

(e)  No  correction  for  source  noise  during 
the  flyover  other  than  the  variation  of  source 
noise  accounted  for  by  the  adjustment  of  the 
reference  airspeed  prescribed  for  under 
section  )36.105(c)  need  be  applied. 

(f)  No  correction  for  the  difference  between 
the  reference  ground  speed  and  the  actual 
ground  speed  need  be  applied. 

(g)  The  net  value  for  all  adjustments  for 
differences  between  lest  and  flight 
procedures  shall  not  exceed  ±2.0dB(A) 
unless  another  net  value  is  approved  by  the 
FAA. 

(h)  All  data  used  and  calculations 
performed  under  this  section  must  be 
documented  and  provided  under  the 
reporting  requirements  specified  under 
section  J36.111  of  this  appendix. 

Part  D — Noise  Limits  Procedure  Under 
Section  36.B05 

Sec.  /36.301/Noise  measurement,  evaluation, 
and  calculation 

Compliance  with  this  part  of  this  appendix 
must  be  shown  with  noise  levels  measured, 
evaluated,  and  calculated  as  prescribed 
under  parts  B  and  C  of  this  appendix. 

Sec.  J36.303/(Reserved)  • 

Sec.  J36.305/Noise  limits 

For  compliance  with  this  appendix,  the 
calculated  noise  levels  of  the  helicopter,  at 
the  measuring  point  described  in  section 
J36.101  of  this  appendix,  must  be  shown  to 
not  exceed  the  following  (with  appropriate 
interpolation  between  weights): 

(a)  Stage  1  noise  limits  for  acoustical 
changes  for  helicopters  are  the  same  limits  as 
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prescribed  for  Stage  2  limits  under  paragraph 
(b)  of  this  section. 

(b)  For  normal,  transport,  and  restricted 
category  helicopters  no  greater  than  6.000 
pounds  maximum  certiOcated  takeoff  weight 
and  noise  tested  under  this  appendix,  the 
Stage  2  noise  limit  is  82  decibels  SEL  for 
helicopters  with  maximum  certificated 
takeoff  weight  at  which  the  noise 
certification  is  requested,  of  up  to  1.764 
pounds  and  increasing  at  a  late  of  3.01 
decibels  per  doubling  of  weight  thereafter. 
The  limit  may  be  calculated  by  the  equation: 
SELuM  =  49.535 +  10  log  lo(MTOW)     «>    ^ 
where  MTOW  is  the  maximum  takeoff 
weight,  in  pounds,  for  which  certificstion 
under  this  appendix  is  requested. 

(c)  The  procedure  shall  be  done  in 
accordance  with  the  International 
Electrotechnical  Commission  lEC  Publication 
No.  604.  entitled  "Integrating-/averaging 
Sound  Levels  Meters."  First  Edition,  dated 
1985.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Bureau  Central  dg  la  Commission 
Electrotechnique  Internationale.  1.  rue  de 
Varembe.  Geneva.  Switzerland  or  the 
American  National  Standard  Institute.  1430 
Broadway.  New  York  City.  New  York  10018, 
and  can  be  inspected  at  the  Office  of  the 
Federal  Register.  1100  L  Street.  NW..  room 
6401.  Washington.  DC. 

Issued  in  Washington.  DC  on  June  18, 1992. 
Robert  B.  Hixsoo. 

Acting  Director.  Office  of  Environment  and 
Energy. 
(FR  Doc  92-14799  Filed  6-19-92:  11:44  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1915 
(Docket  No.  S-050) 
RIN  1218— AA»1 

Explosive  and  Other  Dangerous 
Atmospheres  in  Vessels  and  Vessel 
Sections 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 
Depailnient  of  Labor. 
ACTION:  Proposed  rule;  reopening  of 
record  for  advisory  committee 
recommendations  and  public  comments. 

summary:  On  November  29. 1988. 
OSHA  published  a  proposed  rule  that 
would  revise  its  shipyard  employment 
safety  standards  for  explosive  and 
dangerous  atmospheres  in  vessels  and 
vessel  sections  (subpart  B.  53  FR  48092) 
The  proposed  standards  addressed  safe 
entry  into  and  work  to  be  carried  on  in 
confmed  spaces  on  board  vessels  and 


vessel  sections  in  shipyards.  Although 
over  40  comments  were  received  in 
response  to  the  proposal,  none  of  the 
commenters  made  a  request  for  a 
hearing.  Subsequently,  after  the  closing 
date  for  comments  on  this  proposed 
shipyard  rule,  OSHA  also  proposed  new- 
rules  for  confined  spaces  in  general 
industry  (§  1910.146)  (54  FR  24060,  June 
5, 1989),  which  elicited  almost  300 
comments.  The  general  industry 
proposal  covered  land-side  (that  is, 
other  than  shipboard  or  pier-side) 
confined  spaces  in  shipyards,  including 
all  operations  and  work  areas  such  as 
fabricating  shops,  machine  shops,  and 
staging  areas. 

A  short  time  after  the  November  1988 
publication  of  the  proposed  rule  on 
confined  spaces  in  vessels  and  vessel 
sections,  the  Shipyard  Employment 
Standards  Advisory  Committee 
(SESAC),  which  was  established  to 
provide  OSHA  with  guidance  in 
consolidating  its  shipyard  standards 
with  its  general  industry  standards  and 
updating  the  standards  applicable  to 
shipyards,  held  its  first  meeting.  The 
Committee  was  asked  to  consider  both 
sets  of  proposed  confined  space  rules 
with  a  view  to  application  in  shipyards. 
SESAC  discussed  the  proposed  rules 
and  formed  a  working  subgroup  to 
consider  the  issue.  The  subgroup 
recommended  and  the  full  committee 
agreed  that  the  scope  of  the  proposed 
subpart  B  should  be  expanded  to  cover 
all  land-side  confined  space  situations 
in  the  shipyard.  SESAC  also 
recommended  adding  proposed 
regulatory  language  to  subpart  B  to 
address  training,  rescue,  and  the  duty  to 
other  employers  (Tr.  101.  4/25/90). 

In  light  of  various  comments 
submitted  to  the  docket  concerning  the 
general  industry  confined  spaces 
proposal,  and  in  order  for  OSHA  to 
insert  SESACs  recommendations  into 
the  rulemaking  record  and  to  clarify 
additional  issues,  the  Agency  is 
reopening  for  comment  the  record  on 
proposed  subpart  B.  This  additional 
period  will  allow  further  public 
comment  and  serve  to  augment  the 
record  that  has  been  established  for  the 
November  1988  proposal. 
DATES:  Comments.  Interested  persons 
are  invited  to  submit  written  data,  views 
and  arguments  on  the  issues  raised  in 
this  document  in  quadruplicate  to  the 
address  listed  below.  Comments  must 
be  postmarked  by  September  22, 1992. 
ADDRESSES:  Comments.  Comments  on 
the  issues  raised  in  this  notice  must  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Docket  S-050,  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration,  room  N-2625. 


200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  room  N-3647,  200  1 
Constitution  Avenue  NW.,  Washingtoil. 
DC  20210:  telephone:  (202)  523-8151. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  29. 1988.  OSHA 
published  a  proposed  rule  in  the  Federal 
Register  (53  FR  48092)  that  would  revise 
its  existing  standards  on  Explosive  and 
Other  Dangerous  Atmospheres  in 
vessels  and  Vessel  Sections,  which  are 
codified  in  subpart  B  of  29  CFR  part 
1915.  The  proposed  standards  addressed 
safe  entry  into  and  work  to  be  carried 
on  in  confined  spaces  on  board  vessels 
and  vessel  sections  in  shipyards.  The 
provisions  in  the  November  1988 
(subpart  B)  proposal  addressed  the 
following:  Increasing  the  oxygen  content 
required  for  unprotected  confined  space 
entry  from  16.5  percent  by  volume  to 
19.5  percent  by  volume;  changing  the 
sequence  of  testing  to  reflect  actual 
practice  so  that  oxygen,  flammability. 
and  toxicity  are  tested  in  that  order 
requiring  skilled  personnel  to  test  the 
ship's  compartments  prior  to  human 
occupancy  and  starting  work; 
delineating  the  conditions  for  safely 
performing  hot  work  in  confined  spaces; 
and  eliminating  duplicative  paperwork 
requirements.  Interested  persons  were 
given  until  February  27, 1989,  to  submit 
comments  with  respect  to  the  proposal, 
to  file  objections,  and  to  request  a         , 
hearing.  OSHA  received  over  40  j 

comments  in  response  to  the  proposed 
rulemaking.  There  were  no  hearing 
requests. 

A  short  time  after  the  shipyard 
proposed  rule  (subpart  B)  was 
published,  the  Shipyard  Employment 
Standards  Advisory  Committee 
(SESAC)  was  established  to  provide 
OSHA  with  guidance  in  revising  its 
shipyard  standards  and  developing  a 
vertical  standard  for  the  shipyard 
industry.  At  several  SESAC  meetings, 
the  proposed  rules  in  subpart  B  were  on 
the  agenda. 

Subsequently,  several  months  after 
the  comment  period  closed  for  the 
proposed  rule  on  29  CFR  part  1915. 
subpart  B.  OSHA  published  the 
proposed  rule  for  confined  spaces  (that 
is,  permit  spaces)  in  general  industry  (54 
FR  24080,  June  5. 1989).  which  was  also 
to  apply  to  land-side  (that  is,  other  than 
shipboard  or  pier-side)  operations 
within  shipyards,  including  all 
operations  and  work  areas  such  as 
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fabricating  ships,  machine  shops,  and 
staging  areas.  The  general  industry 
confined  space  (permit  space]  proposal 
was  also  discussed  at  some  SESAC 
meetings  with  a  view  toward 
incorporating  applicable  requirements 
into  a  vertical  confined  space  standard 
for  the  entire  shipyard.  At  SESAC's 
meeting  of  April  25-26. 1990,  following 
the  presentation  from  an  informal 
subgroup  that  took  the  proposed  general 
industry  confmed  space  (permit  space) 
standards  into  account  and  developed 
recommended  additions  to  the  proposed 
shipyard  standards  on  this  issue,  the 
Committee  recommended  that  the  scope 
of  the  proposed  shipyard  standard  on 
vessels  and  vessel  sections  be  expanded 
to  include  all  confined-space  operations 
within  the  shipyard  (Tr.  102, 4/25/90). 
Moreover,  in  agreement  with  a  number 
of  the  subgroup's  suggestions.  SESAC 
recommended  that  subpart  B  also 
address  training,  rescue,  and  the  duty  to 
other  employers. 

OSHA  believes  that  the  changes 
recommended  by  SESAC  are  signincant 
and  should  be  considered  in  developing 
final  confined  space  rules  applicable  to 
shipyards.  Therefore,  the  following 
recommended  changes  are  set  out  for 
public  comment. 

SESAC  recommended  that  the  scope 
of  subpart  B  (S  1915.11(a))  be  expanded 
so  that  it  covers  the  entire  shipyard,  and 
the  title  of  the  subpart  (originally  called 
"Explosive  and  Dangerous  Atmospheres 
in  Vessels  and  Vessel  Sections")  be 
changed  to  clarify  that  this  standard 
addresses  all  confmed  spaces  in 
shipyards.  In  addition.  SESAC 
recommended  that  several  provisions  be 
added  to  subpart  B  in  order  to  make  it  a 
comprehensive  standard  for  shipyard 
confined  spaces.  First,  a  paragraph 
covering  training  requirements  and 
duties  of  confined  space  entrants 
(similar  to  that  proposed  for  general 
industry  in  S  1910.146(e),  54  FR  24104, 
June  5, 1989);  secondTa  new  paragraph 
on  self-rescue  and  rescue  teams  (similar 
to  that  proposed  for  general  industry  in 
§  1910.146  (e)(4]  and  (h).  respectively): 
and,  third,  a  new  paragraph  addressing 
the  duty  of  employers  to  on  site 
contractors  (similar  to  that  proposed  for 
general  industry  in  §  1910.146(c){10),  54 
FR  24103.  June  5. 1989)  were  suggested. 

As  recommended  by  SESAC,  the 
additional  provisions  would  constitute  a 
comprehensive  subpart  that  would  be 
apphcable  to  confmed  space  hazards 
encountered  in  shipyard  employment. 
As  expanded,  the  proposed  subpart  B 
standards  would  extend  to  all  shipyard 
confmed  space  operations — those  on 
land  as  well  as  on  vessels  and  vessel 
sections,  whereas  the  November  1988 


subpart  B  proposal  limited  its  scope  to 
safe  entry  into  confmed  spaces  on 
vessels  and  vessel  sections.  OSHA 
solicits  public  comments  on  SESAC'S 
recommendations  and  suggested 
changes  to  Subpart  B  which  are  set  out 
in  detail  in  the  Issues  section  of  the 
notice  below. 

n.  Issues  i 

OSHA  is  soliciting  public  comment  on 
a  number  of  issues  involving  subpart  B. 
Some  of  these  issues  are  directly  related 
to  SESAC's  recommendations  while 
others  have  been  brought  to  the 
Agency's  attention  by  various  parties 
since  the  subpart  B  NPRM  was 
pubhshed.  In  responding  to  these  issues, 
conunenters  are  asked  to  provide 
rationale  in  support  of  their  responses 
and  to  identify  the  relevant  issue  or  text 
by  issue  number,  question  designation 
(such  as  (A),  etc.),  or  proposed  section/ 
paragraph,  if  applicable. 

Issue  B-1 

In  discussions  at  several  SESAC 
meetings,  various  members  of  the 
Committee  noted  that  fires  and 
explosions  can  occur  almost  anywhere 
in  a  shipyard,  not  just  in  confined 
spaces,  but  in  enclosed  spaces  and  open 
spaces  as  well.  This  view  has  been 
supported  by  a  fatality  report  that 
OSHA  published  in  January  1990 
("Selected  Occupational  Fatalities 
Related  to  Ship  Building  and  Repairing 
as  Found  in  Reports  of  OSHA  Fatality/ 
Catastrophe  Investigations."  Exhibit  2). 
The  purpose  of  the  analysis  is  to  provide 
information  that  would  highlight  areas 
of  interest  for  standards  review  and 
development,  to  aid  in  regulatory 
assessment,  in  training  and  educational 
programs,  in  consultation  programs,  and 
in  targeting  compliance  efforts. 
Therefore,  so  that  all  employees  will  be 
protected  from  the  hazards  of  working 
in  spaces  where  explosive  and  other 
dangerous  atmospheres  exist  in 
shipyard  work  places  and  operations 
(including  shipbuilding,  ship  repairing, 
and  ship  breaking).  OSHA  agrees  that 
the  standard  should  cover  the  entire 
shipyard  rather  than  having  patchwork 
coverage  by  having  the  general  industry 
proposed  standard  cover  land-side 
operations  in  the  shipyard  and  a 
different  set  of  requirements  on  vessels 
and  vessel  sections. 

SESAC  voted  to  recommend  that  the 
name  of  this  standard  (that  is.  the 
subpart  heading)  be  changed  from 
"Explosive  and  Other  Dangerous 
Atmospheres  in  Vessels  and  Vessel 
Sections"  to  "Confined  Spaces  and 
Explosive  and  Other  Dangerous 
Atmospheres"  to  reflect  more  acciu-ately 
the  expanded  scope  envisioned  by  the 


SESAC  committee.  The  change  to  the 
subpart  heading  would  clarify  that  it 
covers  all  shipyard  operations,  not  just 
vessels  and  vessel  sections.  The 
Committee  also  recommended  making  a 
similar  change  to  the  paragraph  on 
scope  and  application  (§  1915.11(a);  Tr. 
36,  63-64.  4/25/90). 

The  paragraph  on  scope  and 
application  (S  1915.11(a))  in  the 
November  1988  proposal  read  as 
follows: 

This  subpart  sets  forth  requirements  to 
protect  employees  during  work  in  explosive 
and  other  dangerous  atmospheres  in  and  on 
vessels  and  vessel  sections  during 
shipbuilding,  ship  repairing,  and  shipbreaking 
operations. 

As  modified,  paragraph  (a)  of 
S  1915.11,  entitled  "Scope  and 
application,"  would  read  as  follows: 

This  subpart  sets  forth  requirements  to 
protect  employee*  from  the  hazards  of 
entering  and  working  in  spaces  where 
explosive  and  other  dangerous  atmospheres 
exist  in  shipyard  employment  activities  and 
operations  (including  shipbuilding,  ship 
repairing,  and  ship  breaking). 

OSHA  requests  comments  and 
rationale  as  to  whether  the  proposed 
subpart  B  with  the  changes  discussed 
herein  can  adequately  protect  shipyard 
workers  from  the  hazards  encountered 
in  confined  spaces. 

(A)  If  commenters  believe  that  the 
new  heading  and  scope  are  not  inclusive 
enough  to  cover  the  entire  shipyard, 
what  alternatives  are  suggested? 

(B)  Are  there  activities  that  are 
sufficiently  different  or  unique  to 
shipboard  versus  landside  operations 
that  would  make  this  expanded  scope 
impracticable? 

(C)  Should  OSHA  include  a 
requirement  for  shipyard  employers  to 
evaluate  their  workplaces  to  determine 
if  they  contain  any  confined  spaces  and 
to  reevaluate  a  work  area  if  the 
condition  or  use  of  that  space  has 
changed,  as  required  in  proposed 

§  1910.146(c)  of  the  general  industry 
confined  space  (permit  space)  standard? 

(D)  Should  employers  be  required  to 
take  measures,  such  as  those  in 
proposed  $  1910.146  (c)(5)  and  (g)(2).  to 
prevent  unauthorized  entry  into  work 
areas  that  have  been  identified  as 
confined  spaces? 

(E)  Would  a  permit  system  similar  to 
the  system  prescribed  in  the  proposed 
general  industry  confined  space 
standard  for  landside  operations 

(§  1910.146(b)(10),  which  appeared  at  54 
FR  24102.  June  5, 1989)  also  be  feasible 
for  confined  spaces  in  vessels  and 
vessel  sections? 
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-   (F)  Should  the  concept  of  posting  an 
"attendant"  at  every  "permit-required" 
confined  space  as  proposed  in 
§  1910.146(b)(2)  be  considered  in  the 
expanded  subpart  B?  If  not.  why  not? 
(G)  If  OSHA  were  not  to  require  the 
posting  of  attendants  for  confined  space 
entry  operations,  how  should  subpart  B 
ensure  that  employees  are  able  to 
summon  rescue  when  needed? 

(H)  Should  the  S  1915.16  warning  signs 
requirements  be  applicable  to  land-side 
operations?  The  provisions  of  this 
section  require  that  after  a  space  or 
compartment  has  been  certified.  "Safe 
For  Men— Not  Safe  For  Fire."  or  "Not 
Safe  For  Men— Not  Safe  For  Fire."  shall 
be  plainly  and  conspicuously  marked 
with  paint  or  signs  indicating  that  no  hot 
work  or  entrance  into  these  spaces  shall 
occur. 

(I)  The  concepts  of  "competent 
person."  "marine  chemist,"  "certified 
industrial  hygienist."  and  "Coast  Guard- 
authorized  person"  are  defined  in 
proposed  S  1915.7  (at  54  FR  24102.  June 
5, 1989).  and  are  used  in  the  text  of  a 
number  of  provisions  in  proposed 
subpart  B.  including  §S  1915.12(c)(2)  and 
1915.14(a),  among  others.  Comments  are 
sought  as  to  whether  these  terms  and 
related  requirements  are  appropriate  for 
both  land-side  and  shipboard 
operations,  or  whether  there  are  enough 
different  or  unique  situations  and 
processes  in  shipboard  activities  (versus 
landside  operations)  to  require  the  use 
of  different  terms  for  shipboard  and 
landside  operations,  respectively. 
Would  it  be  more  appropriate  to  list  the 
duties  associated  with  the  two  distinct 
categories  of  "competent  person"  and 
"qualified  person"?  If  you  do  not  believe 
that  a  single  set  of  terms  is  appropriate, 
please  describe  the  differences  between 
shipboard  and  land-side  operations  that 
would  make  a  single  designation 
impractical. 

(I)  Would  subpart  B.  as  expanded, 
adequately  address  non  atmospheric 
hazards  (e.g.,  general  safety  hazards 
such  as  slip,  trip,  and  fall  hazards  and 
machine  guarding)  that  may  be 
encountered  in  confined  space  or  permit 
space  work? 

(K)  Are  there  any  provisions  from  the 
proposed  general  industry  confined 
space  standard  other  than  those 
addressed  in  this  document  that  should 
be  incorporated  into  the  expanded 
Subpart  B  to  protect  workers  in  confined 
spaces  in  shipyards? 

Issue  B-2 

In  a  study  conducted  by  OSHA. 
entitled  "Selected  Occupational 
fatalities  Related  to  Shipbuilding  and 
Repairing  as  Found  in  Reports  of  OSHA 
Fatality/Catastrophe  Investigations." 


(Exhibit  2)  it  was  found  that  one  of  the 
factors  contributing  to  accidents  in 
shipbuilding  and  ship  repairing  was  the 
lack  of  adequate  training,  especially 
with  respect  to  new  jobs.  The  report 
suggests,  among  other  things,  that 
improved  efforts  in  training  and 
education  will  help  prevent  accidents  in 
the  workplace.  In  the  confined  spaces 
context,  SESAC  believes  that 
familiarizing  authorized  entrants  with 
the  potential  hazards  in  the  confined 
spaces  to  be  entered  will  significantly 
increase  the  likelihood  that  an  entrant 
will  detect  a  hazard  in  time  for 
successful  escape  or  rescue.  In  addition. 
SESAC  considers  implementation  of  an 
effective  training  program  to  be  one  of 
the  most  important  steps  an  employer 
can  take  to  ensure  a  safe  workplace. 

(A)  Should  shipyard  confined  space 
workers  receive  special  training  to 
enable  them  to  understand  restrictions 
for  confined-space  entry  and  working  in 
and  around  adjacent  spaces? 

(B)  Should  such  special  training 
include  training  in  the  use  of  flammable 
atmosphere  detectors  and  oxygen 
meters?  . 

(C)  Another  change  recommended  by 
SESAC  was  to  add  the  following  new 
paragraph  (e)  to  S  1915.12  (Tr.  36-37,  66- 
80,  4/25/90)  to  address  hazard 
recognition  and  personal  protective 
equipment  (The  text  is  similar  to 
OSHAs  proposed  S  1910.146(e)  which 
appeared  at  54  FR  24104,  June  5. 1989.) 
Proposed  paragraph  (e)  would  read  as 
follows: 

(e)  Training  and  duties  of  confined-space 
entrants.  The  employer  shall  ensure  that 
employees  who  work  as  confined-space 
entrants  receive  appropriate  training  and 
perform  their  assigned  duties  in  accordance 
with  the  employer's  program,  as  follows: 

(1)  Hazard  recognition.  The  employer  shall 
ensure  that  confined-space  entrants  are 
trained  to: 

(i)  Recognize  the  characteristics  of  a 
confined  space; 

(ii)  Be  aware  of  the  hazards  that  may  be 
faced  during  entry: 

(iii)  Recognize  the  signs  and  symptoms  of 
exposure  to  the  hazard:  and 

(iv)  Understand  the  consequences  of 
exposure  to  the  hazard 

(2)  Protective  equipment.  The  employer 
shall  ensure  that  confined-space  entrants  are 
trained  to: 

(i|  Be  aware  of  the  personal  protective 
equipment  needed  for  safe  entry  and  exit; 

(ii)  Use  the  personal  protective  equipment 
properly;  and 

(iii)  Where  necessary,  be  aware  of  the 
external  barriers  needed  to  protect  entrants 
from  external  hazards  and  of  the  proper  use 
of  those  barriers. 

Public  comment  is  solicited  as  to 
whether  such  provisions  should  be 
added  to  subpart  B  as  SESAC 
recommended. 


Issue  B-3 

The  proposed  general  industry 
standard  on  confined  spaces  relies  on 
attendants  for  rescue  from  confined- 
space  (permit-space)  situations.  OSHA's 
proposed  shipyard  standard  on  confined 
spaces  in  vessels  and  vessel  sections 
does  not.  The  Agency  notes  that  the 
narrowly  configured  openings  of  many 
confined  spaces  found  in  shipyards  and 
on  vessels  and  vessel  sections  can  make 
it  very  difficult  for  rescuers  to  pull  or  to 
carry  out  victims  of  confined-space 
hazards.  SESAC  believes  that  self- 
rescue  often  will  provide  the  entrant's 
best  chance  of  escaping  a  space  when  a 
hazard  is  present.  The  time  lost  waiting 
for  the  attendant  to  summon  rescuers, 
waiting  for  the  rescue  team  to  arrive,  or 
waiting  for  the  attendant  to  perform  any 
other  rescue  duties  can  be  the  difference 
between  life  and  death.  Therefore. 
SESAC  believes  that  in  shipyards,  it  Is 
more  important  to  stress  self-rescue  as  a 
means  of  saving  lives  and  minimizing 
injuries  of  shipyard  employees  working 
in  confined  spaces. 

Subpart  B  takes  a  different  approach 
to  confined-space  hazards  than  the 
proposed  S  1910.146.  The  basic  premise 
behind  the  current  part  1915.  subpart  B. 
is  to  test  and  ventilate  before  entry  into 
confined  spaces  as  well  as  during  work 
operations.  This  provides  the  entrants 
with  first-hand  knowledge  of  the 
potential  hazards  that  may  exist. 
Therefore,  subpart  B  does  not  require 
attendants.  However  OSHA  solicits 
comments  on  the  extent  to  which  an 
attendant  would  be  useful  in  performing 
non  entry  rescue  operations. 

SESAC  also  recommended  the 
addition  of  the  following  new  paragraph 
to  S  1915.12  (Tr.  37,  66-80.  4/25/90).  The 
text  is  similar  to  OSHA's  proposed 
S  1910.146(e)(4)  for  general  industry, 
which  appeared  at  54  FR  24104,  June  5. 
1989.  The  paragraph  would  be  included 
in  paragraph  (e).  Training  and  duties  of 
confined  space  entrants,  and  would  be 
designated  as  proposed  S  1915.12(e)(3). 
The  paragraph  would  read  as  follows: 

(e)(3)  Self-rescue.  The  employer  shall 
ensure  that  confined  space  entrants  are 
trained  to  exit  the  space  when: 

(1)  The  employer  or  his  representative 
orders  evacuation; 

(2)  An  alarm  is  activated  signaling 
evacuation;  or 

(3)  The  entrants  perceive  that  they  are  in 
danger. 

Public  comment  is  solicited  on  the 
above  issue  and  SESAC 
recommendations. 

Issue  B-4 

Employers  may  need  to  rely  on 
outside  rescuers  in  some  situations. 
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OSHA  believes  it  is  very  important  that 
employers  keep  designated  rescuers 
informed  of  potential  rescue  needs. 

(A)  Should  OSHA  specify  rescue  team 
size,  equipment,  or  maximum  time  for 
response  to  a  rescue  scene? 

(B)  Should  the  rule  require  any 
protocols  (e.g.,  preplanning  with  local 
rescue  services]  for  use  of  an  outside 
rescue  team  on  the  employer's  premises? 

(C)  SESAC  recommended  the  addition 
of  the  following  new  paragraph  to 
§1915.12  (Tr.  37-38,  80-90,  4/25/90).  The 
text  is  similar  to  OSHA's  general 
Industry  proposed  5iei0.146(h),  which 
appeared  at  54  FH  24105.  June  5. 1989. 
The  paragraph  would  be  designated  as 
proposed  §1915.12(f)  and  would  read  as 
follows: 

(H  Rescue  team.  The  employer  shall  have 
either  an  in-plant  rescue  team,  or  an 
arrangement  kinder  which  an  outside  rescue 
team  will  promptly  respond  to  a  request  for 
rescue  services. 

(1)  In-plant  rescue  team.  If  the  employer 
decides  to  use  an  in-plant  team,  the  employer 
shall  ensure  that: 

(i)  Personnel  assigned  to  an  in-plant  rescue 
team  are  provided  with  and  trained  to 
properly  use  the  personal  protective 
equipment,  including  respirators,  and  rescue 
equipment  necessary  for  making  rescues  from 
the  confmed  space; 

(ii)  The  in-plant  rescue  team  is  trained  to 
prform  the  assigned  rescue  functions  and  has 
received  the  training  required  for  confined- 
space  entry; 

(iii)  Rescue  teams  practice  making  rescues 
at  least  once  every  12  months,  by  means  of 
simulated  rescue  opertions  in  which  they 
remove  dummies,  mannequins  or  personnel 
through  representative  doors,  hatches, 
manholes,  openings,  end  portals  whose  size, 
configuration,  and  accessibility  closely 
approximate  those  of  the  confined  spaces 
from  which  rescues  may  be  required  (actual 
rescues  satisfy  these  practices  rescue 
requirements);  and 

(iv)  At  least  one  member  of  each  rescue 
team  maintains  current  certification  in  basic 
first  aid  and  cardiopulmonary  resuscitation 
(CPR)  skills  (First  Responder  Qualified). 

(2)  Outside  rescue  team.  If  the  employer 
chooses  to  use  outside  rescue  services,  the 
employer  shall  ensure  that  the  designated 
rescuers  are  informed  of  the  hazards  which 
they  may  encounter  when  called  on  to 
perform  rescues  at  the  employer's  facility,  so 
that  the  outside  rescue  teams  are  properly 
equipped  and  trained. 

Public  comment  is  solicited  on  the 
above  issue  and  SESACs 
recommendations. 

Issue  B-5 

(A)  When  the  employer  hires 
contractors  to  perform  work  in  or  near 
conflned  spaces,  should  OSHA  require 
that  the  employer  provide  the  contractor 
with  complete  information  on  all  known 
hazards  in  a  confined  space,  such  as 


known  fire  or  explosion  hazards  related 
to  the  contractor's  work? 

(B)  Should  OSHA  require  an  employer 
to  explain  its  emergency  action  plan  to 
the  contractors. 

(C)  OSHA  believes  that  contractors 
need  information  on  confmed  space 
hazards  and  emergency  action  plans  in 
order  to  comply  with  this  standard  and 
to  assure  that  contractor  actions  do  not 
put  contractor  employees  or  other 
employees  working  on  that  site  at  risk. 
Compliance  with  this  standard  is 
important  whenever  an  employer 
identifies  conHned  spaces  which  are  to 
be  entered  by  employees,  regardless  of 
whose  employees  that  are.  A  contractor 
whose  employees  enter  confmed  spaces 
would  be  under  the  same  obligation  as 
any  other  employer  to  comply  with  this 
standard.  Also,  OSHA  believes  that 
contractors  who  are  unfamiliar  with  a 
particular  workplace  may  be  seriously 
hampered  in  their  efforts  to  identify  and 
control  potential  hazards.  Contractors 
working  on  a  job  site  can  endanger  not 
only  their  own  employees  but  other 
employer's  employees  as  well. 

(D)  SESAC  recommended  that  a  new 
paragraph  on  the  duty  of  employers  and 
contractors  be  incorporated  into 

S  1915.12  (Tr.  38-39.  90-99.  4/25/90 .  The 
following  paragraph  which  incorporates 
SESACs  recommendations  is  similar  to 
OSHA's  general  industry  proposed 
§  1910.146(c)(10),  which  appeared  at  54 
FR  24103,  June  6. 1989: 

(g)  Duty  to  other  employers.  The  host 
employer  shall  ensure  that  when  any 
contractor  in  the  shipyard  plans  to  send 
employees  into  a  confined-space  which  may 
be  under  the  control  of  another  employer/ 
contractor  (host  employer),  the  host  employer 
provides  the  contractor  with  all  available 
information  on  the  confined  space  hazards 
and  any  other  workplace  hazards,  safety 
rules,  and  emergency  procedures  which  the 
contractor  needs  to  comply  with  this  subpart 
and  the  contractor  informs  the  employer  of 
any  hazards  encountered  during  entry 
operations. 

Public  comment  is  solicited  on  the 
above  issue. 

Issue  B-6  j 

Hot-work  permits  are  required  in 
other  part  1910  standards  and  the 
language  set  out  below  is  consistent 
with  the  treatment  of  hot-work  permits 
in  other  OSHA  standards.  Should  OSHA 
require  posting  of  hot  work  permits  in 
shipyards,  and  if  so,  where  should  they 
be  posted  in  relation  to  where  the  hot 
work  is  done?  Comments  are  requested 
on  the  suggested  text  for  the  following 
new  paragraph  (h).  similar  to  OSHA's 
gene.'-al  industry  standard,  which  would 
be  incorporated  into  $  1915.12. 


(h)  Hot-work  permit.  (1)  The  employer  shall 
issue  a  permit  for  all  hot  work,  with  the 
following  exceptions: 

(i)  Where  the  employer  or  the  employer's 
representative  (who  would  otherwise 
authorize  the  permit)  is  present  while  the  hoi 
work  is  being  performed; 

(ii)  In  welding  shops  authorized  by  the 
employer. 

(iii)  In  hol-work  areas  authorized  by  the 
employer  which  are  located  outside  the 
confined  space. 

(2)  The  permit  shall  certify  that  the 
requirements  contained  in  S  1910.253(b)(4)|iv) 
regarding  the  use  of  a  liquid  oxygen  system  to 
supply  gaseous  oxygen  for  welding  or  cutlinR. 
have  been  implemented  prior  to  beginning  the 
hot-work  operations.  The  permit  shall  be  kept 
on  file  until  completion  of  the  hot-work 
operations.  The  purpose  of  the  permit  is  to 
ensure  that  the  employer  is  aware  of  the  hoi 
work  being  performed,  and  that  appropriate 
safety  precautions  have  been  taken  prior  to 
beginning  the  work. 

Issue  B-7 

When  proposed  Subpart  B  was 
published,  OSHA  determined  that  it 
would  impose  no  additional  cost  of 
compliance  on  the  shipbuilding  and  ship 
repairing  industry  because  "*  *  *  all  of 
its  requirements  are  consistent  with 
current  industry  practices  and  are  part 
of  existing  consensus  or  OSHA 
standards." 

OSHA  needs  to  develop  a  record  on 
the  cost  implications  of  (1)  extending  the 
proposed  subpart  B  requirements  to 
land-side  facilities  and  (2)  adding  the 
selected  provisions  outlined  in  this 
notice  from  the  general  industry 
proposal  to  subpart  B  (for  land-side 
applications  and  vessels  that  were 
recommended  by  SESAC).  OSHA 
solicits  information  on  the  impact  that 
these  requirements  would  have  on  the 
anticipated  cost  of  a  revised  subpart  B. 

Specifically.  OSHA  requests 
information  on  the  following  questions: 

(A)  Is  it  appropriate  for  OSHA  to 
assume  that  employers  would  incur  no 
additional  cost  if  subpart  B  requirements 
were  extended  to  land-side  facilities  of 
shipyards?  If  not.  what  would  be  the 
cost  to  shipyards  of  adopting  the 
provisions  discussed  in  this  document. 

(i)  What  are  the  costs  of  developing 
and  implementing  a  training  program 
that  would  address  the  requirements  of 
proposed  { 1910.146? 

(ii)  What  are  the  costs  or  other 
impacts  of  establishing  an  in-house 
rescue  team?  Could  costs  be  contained 
without  minimizing  the  safety  of 
workers  if  emergency  rescue  services 
were  contracted  to  outside  sources? 

(B)  What  are  the  costs  of 
implementing  a  permit-entry  program  for 
shipyards.  i.e.,  posting  of  a  permit  at  the 
entrance  of  every  confined  space  which 
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includes  information  such  as  date,  time, 
atmospheric  conditions,  and  toxicity 
data  as  opposed  to  keeping  atmospheric 
and  toxici^  data  in  the  immediate 
vicinity  of  the  operation  as  required  by 
29  CFR  1915.7  (which  requires  employers 
to  use  the  U.S.  Department  of  Labor 
Form  OSHA  74  "Log  of  Inspection  and 
Test  by  Competent  Person')? 

(C)  What  are  the  costs  of 
implementing  an  attendant  program  for 
shipyards  (e.g.,  training  and  posting  an 
attendant  at  each  confined  space 
throughout  the  shipyard)? 

(D)  What  are  the  costs  of 
implementing  a  hot  work  permit  system 
for  shipyards? 

Public  Record 

The  public  comments  submitted  in 
response  to  the  November  1988 
proposed  rulemaking,  along  with 
OSHA's  exhibits,  and  the  comments 
pertaining  to  shipyards  from  the 
§  1910.148  proposal  are  already  a  part  of 
the  subpart  B  record  and  are  available 
for  inspection  and  copying  at  the  U.S. 
Department  of  Labor,  Docket  Office, 
Docket  No.  S-050.  room  N-2625,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210:  telephone  (202)  523-7694. 

Public  Participation 

Interested  parties  are  invited  to 
submit  data,  views,  and  comments  on 
this  new  material.  All  timely 
submissions  must  be  in  quadruplicate 
and  will  be  made  a  part  of  record  of  this 
proceeding,  and  will  be  available  for 
public  inspection  and  copying  at 
OSHAs  Docket  Office. 

List  of  Subjects  in  29  CFR  Part  1915 

Environmental  protection,  Fire 
prevention.  Flammable  materials. 
Hazardous  substances.  Marine  safety. 
Occupational  safety  and  health. 
Shipyard  employment.  Vessels,  Welding 

Authority:  This  document  was  prepared 
under  the  direction  of  Dorothy  L  Strunk. 
Acting  Aasistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

It  is  issued  pursuant  to  section  41  of 
the  Longshore  and  Harbor  Worker's 
Compensation  Act.  as  amended  (72  Stat. 
835;  33  U.S.C.  941).  sections  4.  6.  and  8  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  653,  655.  657).  29  CFR 
Part  1911  and  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033). 

Signed  at  Washington,  DC.  this  18th  day  of 
|une  1992. 
Dorothy  L.  Strunk. 
Acting  Assistant  Secretary  of  Labor 
(FR  Doc.  92-14815  Filed  6-23-92:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 


action:  Proposed  rule. 


lFRL-4147-41 

Public  Meetings  on  the  Hazardous 
Waste  Identification  Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Public  meetings. 

summary:  EPAs  Office  of  Solid  Waste 
will  conduct  three  Roundtable 
Discussions  on  issues  raised  by  its 
recently  proposed  Hazardous  Waste 
Identification  Rule  (57  FR  21450).  The 
proposed  rule  contained  a  number  of 
different  options  for  exempting  low- 
toxicity  wastes  under  Subtitle  C  of 
RCRA.  The  first  discussion  on 
implementation  issues,  including  waste 
testing,  will  be  conducted  on  July  8;  the 
second  discussion  on  exposure  and 
monitoring  issues  will  be  conducted  on 
luly  14;  and  the  third  discussion  on 
contaminated  media  and  corrective 
action  issues  will  be  conducted  on  July 
15. 

dates:  July  8, 14  and  15. 1992.  All 
meetings  will  begin  at  8:30  a.m.  and  end 
at  5  p.m.. 

addresses:  The  meetings  will  be  held 
at  the  Washington  Hilton,  1919 
Connecticut  Avenue.  NW.,  Washington, 
DC  20009,  (202)  483-3000. 
FOR  MORE  INFORMATION  CONTACT 

For  information  on  substantive  matters, 
please  contact  William  A.  Collins.  )r..  of 
the  Waste  Identification  Branch,  at  (202) 
26-4791.  For  information  on 
administrative  matters,  or  to  advise  of 
your  intent  to  attend,  please  contact 
Michael  Young  or  Denise  Madigan, 
EPA's  Roundtable  Co-Conveners  at  (212) 
72&-6ie0.  and  (202)  429-8782, 
respectively. 

Dated:  June  19, 1992. 
Chris  Kirtz. 

Director.  Consensus  and  Dispute  Resolution 
Program. 

[FR  Doc.  92-14843  Filed  &-23-92:  8:45  am| 
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40  CFR  Part  52 
[Crre-1-5465;  A- 1-FRL-4 147-31 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Connecticut;  Reasonably  Availat>le 
Control  Technology  for  Sikorsky 
Aircraft  Division  In  Bridgeport 

agency:  Environmental  Protection 
Agency  (EPA). 


summary:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Connecticut.  This  revision  establishes 
and  requires  the  use  of  reasonably 
available  control  technology  (RACT)  to 
control  volatile  organic  compound 
(VOC)  emissions  from  Sikorsky  Aircraft 
Division  of  the  United  Technologies 
Corporation  (Sikorsky)  in  Bridgeport. 
Connecticut.  The  intended  effect  of  this 
action  is  to  approve  a  source-specific 
RACT  determination  made  by  the  State 
in  accordance  with  commitments  made 
in  its  ozone  attainment  plan  originally 
approved  by  EPA  on  March  21, 1984  (49 
FR  10542).  This  action  is  being  taken  in 
accordance  with  section  110  of  the 
Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  July  24. 1992.  Public  comments 
on  this  document  are  requested  and  will 
be  considered  before  taking  final  action 
in  this  SIP  revision. 

ADDRESSES:  Comments  may  be  mailed 
to  Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I.  JFK  Federal  Bldg.. 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I.  One  Congress  Street. 
10th  floor,  Boston.  MA.  and  the  Bureau 
of  Air  Management.  Department  of 
Environmental  Protection.  State  Office 
Building.  165  Capitol  Avenue,  Hartford, 
CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  565-3248:  FTS 
835-3248. 

SUPPLEMENTARY  INFORMATION:  On 
March  21. 1984,  EPA  approved 
subsection  22a-174-20(ee)  of 
Connecticut's  regulations  as  part  of 
Connecticut's  1982  Ozone  Attainment 
Plan.  This  regulation  requires  the 
Connecticut  Department  of 
Environmental  Protection  to  determine 
and  impose  RACT  on  all  stationary 
sources  with  potential  VOC  emissions  of 
one  hundred  tons  per  year  (TPY)  or 
more  that  are  not  already  subject  to 
Connecticut's  regulations  developed 
pursuant  to  the  Control  Techniques 
Guideline  (CTG)  documents.  The  total 
potential  VOC  emissions  from  Sikorsky 
Bridgeport's  otherwise  unregulated 
processes  exceed  100  TPY. 
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Background 

On  October  13. 1988,  the  DEP  finalized 
State  Order  No.  8015  which  defined 
RACT  for  Sikorsky  Bridgeport.  Earlier, 
the  DEP  had  finalized  a  similar  State 
Order  (State  Order  No.  8010)  imposing 
RACT  on  Sikorsky's  Stratford  facility 
and  submitted  it  to  EPA  as  a  SIP 
revision.  A  notice  of  proposed 
rulemaking  (NPR)  proposing  to  approve 
the  State  Onder  for  the  Sikorsky 
Stratford  facility  was  published  by  EPA 
for  public  comment  on  June  22, 1988  (53 
FR  23416).  While  no  formal  public 
comments  were  submitted  on  the  NPR, 
that  State  Order  and  State  Order  No. 
8015  for  the  Bridgeport  facility  were 
appealed  by  Sikorsky  on  November  22, 
1988.  A  formal  hearing  was  held  on  the 
appeal  on  February  14, 1989.  A  decision 
by  the  Connecticut  hearing  officer  on  the 
appeal  was  issued  on  September  29, 
1989. 

On  March  27, 1990,  the  State  of 
Connecticut  formally  submitted  a  RACT 
determination  for  Sikorsky  in  Bridgeport 
as  a  SIP  revision.  This  RACT 
determination  package  addressed  the 
findings  of  the  hearing  officer  as  a  result 
of  the  appeal.  No  substantive  changes 
were  made  to  State  Order  No.  8015  as  a 
result  of  the  appeal.  State  Order  No. 
8015  requires  Sikorsky  to  achieve 
compliance  with  Connecticut's 
federally-approved  regulation  for 
solvent  metal  cleaning  (i.e.,  22a-174-2- 
(1))  for  one  degreaser  which  was 
previously  exempt  fro' « this  rule. 
Further,  State  Order  No.  8015  requires 
Sikorsky  to  meet  and  maintain  emission 
limitations  in  terms  of  pounds  of  VOC 
per  gallon  of  coating  (minus  water)  for 
one  spray  booth  which  coats  helicopters 
and  helicopter  parts,  and  requires 
Sikorsky  to  maintain  the  VOC  emissions 
from  one  other  spray  booth  at  40  pounds 
of  VOC  per  day  or  less.  The  order  also 
required  the  permanent  shutdown  of  one 
degreaser  and  one  spray  booth. 

On  November  15;  1990,  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  were 
enacted.  Section  182(a)(2)(A)  of  the 
CAAA  required  that  all  states  that  were 
required  to  make  corrections  to  RACT 
regulations,  needed  to  revise  their  VOC 
regulations  to  make  them  consistent 
with  EPA  guidance  by  May  15. 1991. 
Connecticut  began  its  efforts  to  revise 
its  VOC  regulations  well  before 
enactment,  and  on  October  18, 1991, 
EPA  published  a  final  rule  approving 
Connecticut's  revised  VOC  regulations 
as  part  of  the  SIP.  The  revised 
Connecticut  VOC  regulations  include 
changes  which  affect  this  Sikorsky 
RACT  determination.  In  fact,  had 
Connecticut's  VOC  regulations  been 
consistent  with  EPA  guidance  at  the 


time  this  Sikorsky  "non-CTG"  RACT 
determination  was  developed,  certain 
operations  at  this  source  would  have 
been  subject  to  Connecticut's  VOC 
regulations  developed  pursuant  to  CTGs 
and  not  subject  to  subsection  22a-174- 
20(ee)  for  non-CTG  operations.  As  a 
result,  Connecticut's  revised 
requirements  in  subsections  22a-174- 
20(1).  "Metal  cleaning"  and  22a-174- 
20(s),  "Miscellaneous  metal  parts  and 
products,"  now  supersede  portions  of 
this  State  Order. 

Where  the  requirements  of  the 
Sikorsky  RACT  determination  and  of 
subsections  22a-174-20(l)  and  22a-174- 
20(s)  overlap,  the  more  stringent 
requirements  must  be  met.  For  example, 
part  II  of  the  Compliance  Timetable  of 
the  Order  exempts  the  adhesive  primer 
booth  from  control  because  it 
individually  emits  less  than  40  pounds 
per  day,  as  allowed  under  an  earlier 
version  of  subsection  22a-174-20(s). 
However,  subsection  22a-174-20(s)  now 
requires  that  any  facility  that  has  actual 
facility-wide  emissions  greater  than  15 
pounds  per  day  from  miscellaneous 
metal  parts  coating  to  be  subject  to  the 
emission  limitations  in  subdivision  22a- 
174-20(s)(3).  Therefore,  since  Sikorsky's 
metal  parts  coating  exceeds  this 
threshold,  the  adhesive  primer  booth 
which  coats  miscellaneous  metal  parts 
is  subject  to  the  requirements  of 
subsection  22a-174-20(s).  This  RACT 
determination  is  necessary  because  not 
all  of  the  VOC  emitting  operations  at 
Sikorsky  are  subject  to  VOC  controls 
under  either  22a-174-20(l)  and  22a-174- 
20(s).  This  RACT  determination  defines 
and  establishes  RACT  for  those 
otherwise  unregulated  operations. 

Proposed  Action 

EPA  is  proposing  approval  of  this 
source-specific  RACT  determination  for 
Sikorsky  as  a  revision  to  the 
Connecticut  SIP.  State  Order  No.  8015 
establishes  and  requires  the  use  of 
reasonably  available  control  technology 
(RACT)  to  control  VOC  emissions  from 
Sikorsky  Aircraft  Division  of  the  United 
Technologies  Corporation  in  Bridgeport, 
Connecticut. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225). 

EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
Revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 


implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

"The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-{K) 
and  110(a)(3)  of  the  Clean  Air  Act,  as 
.  amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone,  and 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-764Z 

Dated:  May  20. 1992. 
)uUe  Belaga, 

Regional  Administrator,  Region  I. 
|FR  Doc.  92-14855  Filed  &-23-92:  8:45  am) 
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40  CFR  Part  180 

[OPP-300253;  FRL-4062-7] 

RIN  2070-AC18 

Propionic  Acid;  Proposed  Exemptions 
From  tt>e  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  document  proposes  that 
exemptions  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
propionic  acid  in  or  on  meat,  milk, 
poultry,  and  eggs  as  a  result  of 
application  to  livestock  and  poultry 
drinking  water,  poultry  litter,  and 
storage  areas  for  silage  and  grain.  EPA 
is  issuing  this  proposed  rule  on  its  own 
initiative.  Propionic  acid  is  a  normal 
component  of  metabolism  in  the  human 
body.  Humans  ordinarily  consume 
propionic  acid  as  a  natural  component, 
of  common  foods  and  as  an  added 
ingredient.  Dietary  exposure  from 
pesticidal  use  of  propionic  acid  would 
be  very  low. 

DATES:  Comments,  identified  by  the 
document  control  number  (OPP-300253J. 
must  be  received  on  or  before  July  24. 
1992. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
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Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  <t2. 1921 
(efferson  Davis  Highway,  Ajlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
■'Confidential  Business  Information" 
(CBI)-  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  docs  not 
contain  CBI  must  be  submitted  for 
inclusion  In  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOA  FURTMEII  iNFOItMATION  COMTACT  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Divisioa 
Office  ef  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington,  DC  2046a  Office 
location  and  telephone  number  Rm.  229. 
CM  itZ.  1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  703-305-554a 
SUPItEMENTARY  INFORMATION:  Upon  his 
own  initiative,  the  Administrator. 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  {21  U.S.C 
346a(e)).  proposes  that  an  exemption 
from  the  requirement  of  a  tolerance 
under  40  CFR  180.1023  be  established  for 
residues  of  propionic  acid  in  or  on  meat, 
miik.  poultry,  and  eggs  as  a  result  oi 
application  to  livestock  and  poultry 
drinking  water,  poultry  litter,  and 
storage  areas  for  silage  and  grain. 
When  ingested  by  livestock  and 
poultry,  propionic  acid  is  utilized  by 
most  organs  and  tissues  and  is 
metabolixed  to  glucose,  carbohydrates, 
amino  adds,  and  lipids.  Therefore, 
residues  in  meat  milk,  or  poultry  arc 
considered  to  be  negligible. 

Proploaic  acid  is  a  normal  component 
of  ntetabolism  in  the  human  body. 
Humans  ordinarily  consume  propionic 
acid  as  a  natural  component  of  common 
foods  and  as  an  added  ingredient 
Dietary  exposure  from  pesticidal  u»e  of 
propionic  acid  would  be  very  low. 
Data  reviewed  by  the  Agency  on 
technical  propionic  acid  indicate  a 
Toxicity  Category  III  for  acute  oral, 
dermal,  and  inhalation  effects  and  a 
Toxicity  Category  I  for  primary  dermal 
Had  primary  eye  irritation. 

Subchronic  studies  using  the  related 
compounds  calcium  and  sodium 
propionate  showed  some  adverse  effects 
in  the  high-dose  test  animals,  including 


lesions  of  the  forestomach  and  reduced 
food  consumption.  When  an  adult  male 
human  was  fed  6.0  g/day  sodium 
propionate,  the  only  effect  noted  was 
slightly  alkaline  urine. 

b\  a  chronic  feeding  study  using 
propionic  acid,  the  high-dose  rats  had 
hyperplasia  and  ulcers  in  the 
forestomach.  However,  a  smiliar  study 
using  calcium  and  sodium  propionate 
showed  no  effects  other  than  imtial 
decreased  body  weight  gain.  No 
maternal  or  developmental  effects  have 
been  observed.  Propionic  acid  gave 
negative  results  in  mutagenicity  assays. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
exemptions  from  the  requirement  of  a 
tolerance  for  the  residues  of  propionic 
acid  in  or  on  livestock  and  poultry 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
exemptions  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
40e(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  most 
bear  a  notation  indicating  the  document 
control  number.  lOPP-300253].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  98- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Ust  f»f  Sublects  in  40  CFR  Part  IM 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Pesticides  and  pests.  Reporting  and 
recordkeeping  requiremenls. 

Dated:  June  4, 1992. 

Anne  E.  Lindsay. 

Director.  Registration  OtvisuHt.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows; 

PART180-{AMENDEOl         | 

1.  The  authority  citation  for  j)arl  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  34ea  ar.d  371. 

2.  By  revising  §  180.1023,  to  read  as 
follows: 

S  160.1023    Propionic  acid;  exemptions 
from  the  requirement  of  a  tolerance. 

(a)  Propionic  acid  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  alfalfa,  barley  grain.  Etermuda 
grass,  bluegrass.  brome  grass,  clover, 
com  grain,  cowpea  hay,  fescue, 
lespedeza.  lupines,  oat  grain,  orchard 
grass,  peanut  hay.  pea  vine  hay.  rye 
grass,  sorghum  grain,  soybean  hay. 
Sudan  grass,  timothy,  vetch,  and  wheal 
grain  from  post-harvest  application  of 
propionic  acid  or  a  mixture  of  methylene 
bispropionate  and  oxy(bis-methyleneJ 
bisproprionate  when  used  as  a 
fungicide. 

(b)  Propionic  aad  ss  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  meat.  milk,  poultry,  and  eggs 
when  applied  as  a  bactericide/ fungicide 
to  Hvestock  and  poultry  drinking  water, 
poultry  litter,  and  storage  areas  for 
silage  and  grain. 

|FR  Doc.  92-14948  Filed  frZS  92:  B-45  ami 

BiLLIMG  CODE  6W0-6O-F 


40  CFR  Parts  260. 261. 262. 264.  and 
268 

IFRL-4145-81 

Public  Meeting  on  the  Hazardous 
Waste  Identification  Rule 

AOCNCV:  Environmental  Protection 

Agency. 

ACTKHC  Notice  of  public  meeting. 

summary:  Pursuant  to  40  CFR  part  25.5. 
EPAs  Office  of  Solid  Waste  will 
conduct  a  public  meeting  of  the  issues 
raised  by  its  recently  proposed 
Hazardous  Waste  Identification  Rule  (57 
FR  21450.  May  2a  1992).  Commenters 
who  would  like  to  make  presentations 
must  provide  advanced  written  notice  to 
Mr.  William  A.  Collins.  Jr.  at  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Mail  Code  05-333. 
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Washington.  DC,  20460.  Presentations 
will  be  limited  to  five  minutes. 
DATES:  On  July  9th.  the  meeting  will 
begin  at  9  a.m.,  and  end  at  12  p.m. 
address:  The  meeting  will  be  held  at 
the  Washington  Hilton,  1919 
Connecticut  Avenue,  NW..  Washington, 
DC,  20009,  (202)  483-3000. 
FOR  FURTHER  INFORMATIOM  CONTACT 
For  information  on  substantive  matters, 
please  contact  William  A.  Collins.  Jr..  of 
the  Waste  Identification  Branch,  at  (202) 
260-4791. 

Dated:  June  11. 1992. 
Sylvia  K.  Lowrance. 

Director.  Office  of  Solid  Waste. 

|FR  Doc.  92-14596  Filed  6-23-92;  8:45  am] 

BILUNG  CODE  SS«a-50-M 

40  CFR  Part  372 
[OPPTS-400065;  FRL-4059-31 

Ozone  Depleting  Chemicals;  Toxic 
Chemical  Release  Reporting; 
Community  Right-to-Know 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  granting  a  petition  to 
add  hydrochlorofiuorocarbons  (HCFCs) 
to  the  list  of  toxic  chemicals  subject  to 
reporting  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA)  by 
proposing  this  rule.  EPA  is  proposing 
that  these  chemicals  be  added  as  a 
category.  A  guidance  document  will  also 
be  available  which  lists  all  of  the 
HCFCs  and  isomers  which  have  been 
identified  by  the  Agency.  The  addition 
of  these  chemicals  is  based  on  their 
contribution  to  the  depletion  of 
stratospheric  ozone  and  the  resulting 
increase  in  penetration  of  ultraviolet-B 
(UV-B)  radiation.  UV-B  radiation  is 
known  to  cause  many  adverse  human 
health  and  environmental  effects.  EPA 
believes  that  these  chemicals  meet  the 
statutory  criteria  for  listing  and  should 
be  included  on  the  list. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
August  24, 1992. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
DocketKZlerk,  TSCA  Public  Docket 
Office  TS-793,  Environmental  Protection 
Agency,  Rm.  NE-G004,  401  M  St.,  SW.. 
Washington.  DC  20460.  Attn:  Docket 
Number  OPPTS-^00065. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maria  ].  Doa,  Petitions  Coordinator, 
Emergency  Plannmg  and  Community 
Right-to-ICnow  Information  Hotline. 


Environmental  Protection  Agency.  Mail 
Stop  OS-120,  401  M  St..  SW.. 
Washington.  DC  20460.  Toll  free:  800- 
535-0202.  In  Washington.  DC  and 
Alaska,  703-920-9877. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  action  is  issued  under  section 
313(d]  and  (e)(2)  of  the  Emergency 
Planning  and  Community  Right-to-Know 
Act  of  1986  (42  U.S.C.  11023,  "EPCRA"). 
EPCRA  is  also  referred  to  as  Title  III  of 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986. 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing  or 
otherwise  using  toxic  chemicals  to 
report  their  environmental  releases  of 
such  chemicals  annually.  Beginning  with 
the  1991  reporting  year,  such  facilities 
also  must  report  pollution  prevention 
and  recycling  data  for  such  chemicals, 
pursuant  to  section  6607  of  the  Pollution 
Prevention  Act  (42  U.S.C.  13106).  Section 
313  establishes  an  initial  list  of  toxic 
chemicals  that  is  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Any  person  may  petition 
EPA  to  add  chemicals  to  or  delete 
chemicals  from  the  Ust. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4. 1987  (52  FR  3479). 
to  provide  guidance  regarding  the 
recommended  content  and  format  for 
petitions.  EPA  must  respond  to  petitions 
within  180  days  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  is 
denied. 

II.  Description  of  Petidon 

On  December  3. 1991.  EPA  received  a 
petition  from  the  Natural  Resources 
Defense  Council,  Friends  of  the  Earth, 
and  the  Environmental  Defense  Fund  to 
add  hydrochlorofiuorocarbons  (HCFCs) 
to  the  list  of  toxic  chemicals  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA)  of  1986.  Specifically,  the 
petitioners  are  requesting  the  Agency  to 
add  methyl  bromide  and  those  HCFCs 
that  are  listed  as  class  II  ozone- 
depleting  substances  in  section  602(b)  of 
the  Clean  Air  Act  (CAA).  In  addition, 
the  petitioners  requested  the  Agency 
under  the  CAA  to  add  methyl  bromide 
under  CAA  section  602  and  accelerate 
the  phase-out  schedule  of  Class  I  and 
Class  II  substances  under  CAA  section 
606(a)(1).  The  Agency's  response  to  the 
CAA  portion  of  the  petition  Is 
proceeding  on  a  ^parate  schedule.  This 


proposed  rule  addresses  only  the 
EPCRA  section  313  portion  of  the 
petition.  Methyl  bromide 
(bromomethane)  is  already  a  listed  toxic 
chemical  under  EPCRA  section  313  and 
thus  will  not  be  addressed  further  in  this 
proposed  rule.  The  petitioners  contend 
that  HCFCs  present  an  imminent  and 
substantial  endangerment  to  public 
health,  welfare,  and  the  environment 
because  they  deplete  stratospheric 
ozone.  The  statutory  deadline  for  EPA's 
response  was  May  31, 1992. 

III.  EPA's  Review  of  HCFCs 

A.  Introduction 

EPA  has  already  extensively 
evaluated  the  risks  of  ozone  depletion 
and  the  role  of  chlorofluorocarbons 
(CFCs),  halons,  and  HCFCs  in  that 
depletion,  and  published  its  findings  in 
the  following  documents:  "Analysis  of 
the  Environmental  Imphcations  of  the 
Future  Growth  in  Demand  for  Partially 
Halogenated  Chlorinated  Compounds" 
(Ref.  1),  "Assessing  the  Risks  of  Trace 
Gases  that  Can  Modify  the 
Stratosphere"  (Ref.  2).  "Regulatory 
Impact  Analysis:  Compliance  with 
Section  604  of  the  Clean  Air  Act  for  the 
Phaseout  of  Ozone  Depleting 
Chemicals"  (Ref.  3),  and  "Regulatory 
Impact  Analysis:  Iht>tection  of 
Stratospheric  Ozone"  (Ref.  4).  The 
above  references  and  the  document 
"Scientific  Assessment  of  Ozone 
Depletion:  1991"  (Ref.  5).  were  used  as 
the  basis  of  EPA's  review  of  this 
petition.  EPA  considers  the  HCFCs  to  be 
transitional  substances  which  are 
critical  to  the  full  phase-out  of  the  CFCs. 
HCFCs  have  much  lower  ozone- 
depletion  potentials  and  are  already 
being  developed  as  first  generation 
substitutes  for  many  CFC  uses.  Because 
the  HCFCs  do  add  chlorine  to  the 
stratosphere,  EPA  intends  to  limit  their 
production  and  use.  The  HCFCs  will 
serve  as  a  bridge  to  facilitate  the  quick 
elimination  of  the  more  harmful  CFCs. 
but  will  themselves  be  phased  out 
eventually. 

EPA's  concerns  for  these  chemicals  do 
not  focus  on  direct  toxicity,  but  rather 
on  the  depleting  effect  these  chemicals 
have  on  stratospheric  ozone  and  the 
increase  in  penetration  of  ultravioIet-B 
(UV-B)  radiation  which  is  expected  to 
result.  HCFCs  are  known  to  release 
chlorine  radicals  into  the  stratosphere. 
Chlorine  radicals  act  as  catalysts  to 
reduce  the  net  amount  of  stratospheric 
ozone. 

Stratospheric  ozone  shields  the  earth 
from  UV-B  radiation  (i.e.,  290  to  320 
nanometers).  Decreases  in  total  column 
ozone  will  increase  the  percentage  of 
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UV-B  radiation,  especially  at  its  most 
harmful  wavelengths,  reaching  the 
earths  surface.  Because  HCTCs  have  a 
shorter  atmospheric  lifetime,  they 
contribute  fewer  chlorine  radicals  to  the 
stratosphere  than  equal  masses  of  CFCs. 
However,  they  still  pose  a  substantial 
concern  for  ozone  depletion,  especially 
if  their  use  increases  dramatically. 
Exposure  to  UV-B  radiation  is  known  to 
cause  various  adverse  human  health 
and  environmental  effects,  which  are 
summarized  in  the  following  sections. 

8.  Chronic  Human  Health  Effects 

Exposure  to  UV-B  radiation  has  been 
'  implicated  by  laboratory  and 
epidemiologic  studies  as  a  cause  of  two 
types  of  nonmelanoma  skin  cancers: 
squamous  cell  cancer  and  basal  cell 
cancer.  Studies  predict  that  for  every  1 
percent  increase  in  UV-B  radiation, 
nonmelanoma  skin  cancer  cases  would 
increase  by  about  1  to  3  percent. 

Recent  epidemiological  studies, 
including  large  case  control  studies, 
suggest  that  UV-B  radiation  plays  an 
important  role  in  causing  malignant 
melanoma  skin  cancer.  Recent  studies 
predict  that  for  each  1  percent  change  in 
UV-B  intensity,  the  incidence  of 
melanoma  could  increase  from  0.5  to  1 
percent 

Studies  have  demonstrated  that  UV-B 
radiation  can  suppress  the  immune 
response  system  in  animals,  and. 
possibly,  in  humans. 

Increases  in  exposure  to  UV-B 
radiation  are  likely  to  increase  the 
incidence  of  cataracts  and  could 
adversely  affect  the  retina. 

Results  from  one  modehng  study  and 
one  chamber  study  suggest  that 
increased  UV-B  penetration  may 
mcrease  the  rate  of  tropospheric  ozone 
formation.  Available  data  suggest  that 
ozone  exposure  may  lead  to  chronic 
health  effects,  including  morphological 
changes  to.  and  impaired  functioning  of, 
the  lungs. 

C.  Environmental  Effects 

Aquatic  organisms,  particularly 
phytoplankton.  rooplankton.  and  the 
iarvae  of  many  fishes,  appear  to  be 
susceptible  to  harm  from  increased 
exposure  to  UV-B  radiation  because 
they  spend  at  least  part  of  their  time  at 
or  near  the  surface  of  waters  they 
ohabit 

Increased  UV-B  penetration  has  been 
shown  to  result  in  adverse  impacts  on 
plants.  Field  studies  on  soybeans 
suggest  that  yield  reductions  could  occur 
m  some  cultivars  of  soybeans,  while 
evidence  from  laboratory  studies 
suggest  that  two  out  of  three  cultivars 
are  sensitive  to  UV-B. 


Laboratory  studies  with  numerous 
other  crop  species  also  show  many  to  be 
adversely  affected  by  UV-B.  Increased 
UV-B  has  been  shown  to  alter  the 
balance  of  competition  between  plants. 
While  the  magnitude  of  this  change 
cannot  be  presently  estimated,  the 
implications  otUV-altered.  competitive 
balance  for  crops  and  weeds  and  for 
nonagricultural  areas  such  as  forests, 
grasslands,  and  desert  may  be  far 
reaching. 


D.  Chemical  Comparison  with  CFCs 

The  chemistry  associated  with  the 
depletion  of  stratospheric  ozone 
involves  a  very  complex  set  of  reactions 
that  are  dependent  on  many  factors. 
However,  as  with  the  CFCs.  the  HCFCs 
add  chlorine  radicals  to  the  stratosphere 
and  chlorine  radicals  play  an  important 
role  in  these  ozone  depleting  reactions. 
The  amount  of  chlorine  radicals  added 
to  the  stratosphere  by  an  HCFC  or  a 
CFC  depends  on  three  factors:  (1)  The 
amount  of  chlorine  contained  in  the 
compound;  (2)  the  rate  of  destruction  of 
the  compound  in  the  troposphere;  and 
(3)  the  efficiency  of  photolysis  in  the 
stratosphere.  Atmospheric  lifetimes. 
which  are  largely  determined  by  the  rate 
of  destruction  in  the  troposphere, 
represent  the  period  of  time  that  these 
compounds  remain  in  the  atmosphere. 
Atmospheric  lifetimes  can  range  from 
about  2  years  (for  HCFC-123)  to  550 
years  (for  CFC-115).  The  atmospheric 
lifetimes,  the  three  factors  listed  above, 
and  other  factors  such  as  total 
atmospheric  voliime  are  components  of 
the  ozone-depletion  potential  (ODP)  of  a 
particular  CFC  or  HCFC. 

The  atmospheric  lifetimes  of  the 
HCFCs  are  determined  by  their  rate  of 
oxidation  by  hydroxyl  radicals  (OH )  in 
the  troposphere.  Photolysis  of  ozone  in 
the  ultraviolet  region  leads  to  the 
formation  of  the  hydroxyl  radical  which 
reacts  to  abstract  hydrogen  atoms 
initiating  a  free  radical  degradation 
mechanism.  The  fully  halogenated 
chlorofluorocarbons  (CFCs)  do  not 
contain  these  reactive  sites  (i.e, 
hydrogen  atoms)  and  consequently 
cannot  be  degraded  in  this  way.  They 
are  degraded  only  by  photolysis  and 
since  this  process  does  not  occur  readily 
in  the  troposphere  little  loss  of  the  CFCs 
occurs. 

A  typical  CFC  molecule  survives 
any-where  from  55  to  550  years  in  the 
atmosphere  before  it  is  decomposed  by 
sunlight  releasing  its  constituent 
chlorine  atoms  in  the  stratosphere.  Once 
released,  a  chlorine  atom  can  affect 
recombination  of  between  10*  and  10' 
ozone  molecules  during  its  lifetime  in 
the  stratosphere  (on  the  order  of  2  years) 
before  it  returns  to  the  tpoposphere. 


mainly  as  hydrochloric  acid.  Because  of 
the  reactions  with  the  hydroxyl  radical 
in  the  troposphere,  the  lifetimes  of  most 
of  the  HCFCs  are  measured  in  decades 
rather  than  in  centuries  as  are  the 
lifetimes  of  the  CFCs.  which  do  not         j 
undergo  any  significant  tropospheric    .  | 
reactions. 

HCFCs  pose  less  of  a  long-term  risk 
than  CFCs  primarily  due  to  their  shorter 
lifetimes  and  the  subsequent  release  of 
the  chlorine  atoms  below  the 
stratosphere. 


E.  Category  Definition 

The  HCFCs.  as  defined  by  section 
602(b)  of  the  Clean  Air  Act.  are 
chlorofluoroalkanes  that  contain  one  to 
three  carbons  and  at  least  one  hydrogen. 
The  Clean  Air  Act  list  includes  the 
hydrochlorofluorocarbons  (HCFC)  21. 
22.  31. 121, 122, 123, 124, 131. 132. 133. 
141, 142. 151,  221,  222.  223.  224.  225.  226. 
231.  232.  233.  234,  235.  241,  242,  243.  244. 
251.  252.  253.  261.  262.  271.  and  their 
isomers.  [Note  HCFC  151  was 
inadvertently  excluded  from  the  CAA 
section  602(b)  list.  EPA  plans  to  issue  a 
technical  correction  which  will  add 
HCFC  151  to  the  list  at  a  later  date.) 
When  all  possible  isomers  are 
accounted  for.  there  are  several  hundred 
chemicals  that  would  be  included  in  the 
HCFC  category.  An  initial  hst  of  the 
compounds  that  have  been  determined 
to  be  in  this  category,  with  their  names, 
and  Chemical  Abstracts  Service  (CAS) 
numbers  (if  assigned),  are  available  in  a 
guidance  document  published  elsewhere 
in  this  issue  of  the  Federal  Registert. 
However.  EPA  is  proposing  that  the 
following  formula  and  results  be  used  to 
determine  if  a  compound  is  included  in 
this  categorj': 

C„H.C1^. 

Where: 
n  equals  1  to  3; 
x.  y.  z  do  not  equal  zero: 
and  x-»-y-fz  =  2n-»-2 

This  mathematical  expression 
produces  the  following  results: 


Number  of  cart>ons  (n) 


Sumot  «  +  y  +  I 


1 
2 
3 


4 
6 
8 


The  above  formula  and  its  definition 
always  include  at  least  one  dilorine  (Cl) 

and  one  fluorine  (F)  with  the  remaining 
substituents  being  hydrogens.  Therefore, 
this  formula  will  only  include 
co:npound8  that  are  HCFCs.  Any 
compound  that  fits  this  formula  is 
included  in  this  proposed  listing  even  if 
it  is  not  listed  in  the  guidance  document. 


^ 
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F.  Threshold  Determination 

EPCRA  section  313  requires  threshold 
determinations  for  chemical  categories 
to  be  based  on  the  total  of  all  chemicals 
in  the  category  manufactured, 
processed,  or  otherwise  used.  For 
example,  a  facility  that  manufacutures 
three  members  of  a  chemical  category 
would  count  the  total  amount  of  all 
three  chemicals  manufactured  tovt^ards 
the  manufacturing  threshold  for  that 
category.  When  filing  reports  for 
chemical  categories  the  releases  are 
determined  in  the  same  manner  as  the 
thresholds.  One  report  is  filed  for  the 
category  and  all  releases  are  reported 
on  this  form. 

IV.  Rationale  for  Listing 

EPA's  concerns  for  these  chemicals  do 
not  focus  on  direct  toxicity,  but  rather 
on  the  depleting  effect  these  chemicals 
have  on  stratospheric  ozone  and  the 
increase  in  penetration  of  UV-B 
radiation  which  will  result.  EPA 
believes  that  releases  of  these  chemicals 
will  lead  to  stratospheric  ozone 
depletion  resulting  in  increased 
penetration  of  UV-B  radiation.  Because 
this  increased  UV-B  radiation  can  be 
reasonably  anticipated  to  lead  to  cancer 
and  other  chronic  human  health  effects 
and  significant  adverse  environmental 
effects.  EPA  believes  that  these 
chemicals  meet  the  statutory  criteria  foe 
listing  found  in  section  313(d)(2)(B)  and 
(C)  of  EPCRA. 

v.  Rulemaking  Record 

The  record  supporting  this  proposed 
rule  is  contained  in  docket  number 
OPPTS-400065.  All  documents,  including 
an  index  of  the  docket,  are  available  in 
the  TSCA  Public  Docket  office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  TSCA  Public  Docket 
Office  is  located  at  EPA  Headquarters, 
Rm,  NE-G004,  401  M  St..  SW.. 
Washington,  DC  20460, 

VI.  Request  lot  Public  Comment 

EPA  requests  public  comment  on  this* 
proposal  to  add  HCFCs  to  the  list  of 
chemicals  subject  to  EPCRA  section  313 
In  addition,  the  Agency  would  like  to 
receive  comment  on  alternative  methods 
for  adding  the  HCFCs  instead  of  by 
category.  One  alternative  would  be  to 
add  individually  the  two  commercially 
produced  HCFCs  {HCFC-22  and  HCFC- 
142b)  and  also  the  three  HCFCs  that  are 
believed  to  be  commercially  viable 
(HCFC-14lb.  HCFC-123,  and  HCFC- 
124).  This  short  list  addition  would  be 
followed  by  a  Significant  New  Use  Rule 
(SNUR)  pursuant  to  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (15  U.S.C. 


2604)  requiring  notification  of  production 
of  any  of  the  unlisted  HCFCs.  If 
reported.  EPA  would  initiate  rulemaking 
to  add  these  HCFCs  to  EPCRA  section 
313. 

By  listing  HCFCs  as  a  category 
persons  would  be  required  to  file  one 
report  for  their  total  HCFC  releases. 
They  would  not  report  on  individual 
HCFCs.  In  the  alternative  method  given 
above,  individual  Form  R  reports  would 
be  required  for  each  listed  chemical 
which  exceeds  an  activity  threshold. 
Comments  should  be  submitted  to  the 
address  listed  under  the  ADDRESSES 
unit.  All  comments  should  be  submitted 
on  or  before  August  24, 1992. 
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Department  of  Environment.  (1991). 

VTII.  Regulatory  Assessment 
Requirements 

A  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
each  federal  agency  to  classify  as 
major'"  any  rule  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  and  export  markets. 

EPA's  economic  analysis  estimates  up 
to  882  additional  reports  which  may 
entail  annual  costs  to  EPA.  industry,  and 
States  of  up  to  $1.6  million  as  a  result  of 
the  proposed  addition  of  the  HCFC 
category  to  the  section  313  list  of  toxic 
chemicals.  EPA  anticipates  that  this 
proposed  addition  will  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  Therefore.  EPA  has 
determined'that  this  proposed  rule  is  not 
'major." 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibihty  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities." 

40  CFR  part  372  exempts  certain  small 
businesses  from  reporting;  specifically, 
those  facilities  with  fewer  than  10  full- 
time  employees.  This  exclusion  exempts 
about  one-half  of  all  manufacturing 
facilities  in  Standard  Industrial 
Classification  (SIC)  codes  20  through  39 
from  section  313  reporting.  Additionally, 
facilities  which  manufacture  or  process 
less  than  25,000  pounds  or  otherwise  use 
less  than  10,000  pounds  of  these 
chemicals  annually  are  not  required  to 
report  for  these  chemicals.  Thus,  many 
small  facilities  will  not  incur  any 
regulatory  costs  in  association  with  this 
proposed  rule.  While  not  all  small 
establishments  will  be  exempt.  EPA's 
economic  analysis  indicates  that 
potential  compliance  costs  should  not  be 
of  sufficient  magnitude  to  place  smaller 
facilities  required  to  report  at  a 
competitive  disadvantage.  Therefore. 
EPA  concludes  that  this  proposed  rule  is 
not  likely  to  significantly  impact  small 
entities. 

C.  Paperwork  Redaction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
rule  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq..  and  has  assigned  OMB 
control  number  2070-0093. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  43  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St.  SW..  Washingtoa  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Washingtoa  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA." 

List  of  Subjects  in  40  CFR  Part  372 

Community  right-to-know. 
Environmental  protection.  Reporting  and 
recordkeeping  requirements.  'Toxic 
chemicals. 
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Dated:  June  3. 1992. 
Victor ).  Kimm, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore  it  is  proposed  that  40  CFR 
part  372  be  amended  to  read  as  follows: 

PART  372— [AMENDED] 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

-     Authority:  42  U.S.C.  11013  and  11028. 

2.  In  §  372.65(c).  by  alphabetically 
adding  the  category, 
hydrochlorofluorocarbons  to  read  as 
follows: 

§  372.65    Chemicals  and  ctiemical 
categories  to  which  the  part  applies. 

(c)    *     *     * 


Category  Name 


Etiective 
Date 


Hydrochlofofluorocartons 

C,H.CI,F. 
Where:  n  =  1-3;  x.  y,  i.  do  r>ol  equal 
0;  and  x+y  +  z  =  2n  +  2 


1/1794 
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BILLING  CODE  6S«O-50-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docltet  No.  92-126.  RM-7993] 

Radio  Broadcasting  Services;  White 
Stone,  VA 

AQENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule.  


summary:  The  Commission  requests 
comments  on  a  petition  by  Windmill 
Communications  seeking  the 
substitution  of  Channel  285A  for 
Channel  261A  at  White  Stone.  Virginia, 
and  the  modification  of  Station  WNDJ- 
FM's  construction  permit  to  specify 
operation  on  Channel  285A.  Channel 
285A  can  be  allotted  to  White  Stone  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.7  kilometers  (4.2  miles)  northwest  to 
accommodate  Windmill's  desired 
transmitter  site.  The  coordinates  for 
Channel  285A  at  White  Stone  are  North 
Latitude  37^2-00  and  West  Longitude 
76-26-00. 


DATES:  Commnets  must  be  filed  on  or 
before  August  10, 1992.  and  reply 
comments  on  or  before  August  25, 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  F.  Swift,  Esq.. 
Tiemey  &  Swift.  1200  Eighteenth  Street 
NW..  Suite  210.  Washington,  DC  20036 
(Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530.  o 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-126.  adopted  June  4, 1992,  and 
released  June  19, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW;  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Beverly  McKittrick, 

Assistant  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
IFR  Doc.  92-14863  Filed  6-23-92:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  92-130,  RM-80071 

Radio  Broadcasting  Services;  Canyon 
City,  OR 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Blue 
Mountain  Broadcasting  seeking  the 
allotment  of  Channel  233A  to  Canyon    . 
City,  Oregon,  as  the  community's  first 
local  FM  service.  Channel  233A  can  be 
allotted  to  Canyon  City  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  North 
Latitude  44-23-18  and  West  Longitude 
118-56-54. 

DATES:  Comments  must  be  filed  on  or 
before  August  10, 1992,  and  reply 
comments  on  or  before  August  25, 1992. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  J.  Dominic  Monahan,  Esq., 
Dow,  Lohnes  &  Albertson.  1255-23rd 
Street  NW.,  suite  500.  Washington.  DC 
20037  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-«530.  - 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
92-130,  adopted  June  10, 1992.  and 
released  June  19. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422. 1714  21st  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regiilatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Comraunications  Commission. 

Beverly  McKiMxick. 

Assistant  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

(ra  Doc  92-14864  Filed  6-23-92;  8:45  ain| 
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47CFBPart73 

(MM  Docket  No.  92-131,  RM-8005I 

Radio  Broadcasting  Services; 
Copenhagen,  NY 

AGEMCV:  Federal  Communications 
Commissioa. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  oa  a  petition  filed  by  Tia  A. 
Soliday  seeking  the  substitution  of 
Channel  294C3  for  Channel  294A  at 
Copenhagen,  New  York,  and  the 
modification  of  Station  WWLF-FNi's 
construction  permit  to  specify  the  higher 
class  channel  Channel  294C3  can  be 
allotted  to  Copenhagen  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.3  kilometers  (7 
miles)  northeast  to  avoid  a  short-spacing 
to  StaUon  WPCX.  Channel  295B. 
Auburn,  New  York,  at  coordinates  North 
Latitude  43-56-30  and  West  Longitude 
75-33-00.  Canadian  concurrence  has 
been  requested  since  Copenhagen  is 
.  located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  August  10. 1992.  and  reply 
comments  on  or  before  August  25. 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  of  consultant, 
as  follows:  TIa  A.  Soliday,  6481  Newport 
Road.  Warners.  New  York  13164 
(Petitioner). 

FOR  RIRTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Notice  of 
f*ropo8ed  Rule  Making,  MM  Docket  No. 
92-131.  adopted  )une  10. 1992.  and 
released  June  19. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  {Room  230).  1919  M 
Street  NW;  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Dovtmtown  Copy 
Center.  (202)  475-1422. 1714  21st  Street 
NW..  Washington.  DC  20036. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
not  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  ad  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission 
BeveHy  McKittrick, 

Assistant  Chief.  Policy  and  Rules  Divisiou. 
Moss  Media  Bureau. 

[re  Doc.  92-14865  Filed  6-23-92;  8:45  am| 
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47  CFR  Part  73 

(MM  Docket  No.  92-129.  RM-80061 

Radio  Broadcasting  Services;  Grundy 
Center,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Grundy 
Broadcasting  Company  seeking  the 
substitution  of  Channel  249C3  for 
Channel  249A  at  Grundy  Center.  Iowa, 
and  the  modification  of  Station  KGCI- 
FM's  license  to  specify  operation  on  the 
higher  class  channel.  Channel  249C3  can 
be  allotted  to  Grundy  Center  with  a  site 
restriction  of  18.2  kilometers  (11.3  miles) 
east  to  avoid  a  short-spacing  to  Station 
KHBT.  Channel  249A,  Humboldt,  Iowa, 
and  to  accommodate  petitioner's  desired 
transmitter  site,  at  coordinates  North 
Latitude  42-21-25  and  West  Longitude 
92-33-14.  In  accordance  with  Section 
1.420(g)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions  of 
interest  in  use  of  the  channel  at  Cnindy 
Center  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  August  10. 1992.  and  reply 
comments  on  or  before  August  25. 1992. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 


as  follows:  Gary  S.  Tepper.  Esq.. 
Putbrese.  Hunsaker  &  Ruddy.  6800 
Fleetwood  Road,  suite  100,  P.O.  Box  539. 
McLean.  Virginia  22101  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-129,  adopted  June  10, 1992.  and 
released  June  19. 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the,  FCC 
Dockets  Branch-(room  230).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may'also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center.  (202)  452-1422. 1714  21st  Street. 
NW..  Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  are  prohibited  in  Commission 
proceedings,  such  as  this  one.  which 
involve  channel  allotments.  See  47  CFR 
1.1204(b)  for  rules  governing  permissible 
exports  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commtinicaliofis  Commission 
Beverly  McKittrick. 

Assistant  Chief.  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

jFR  Doc.  92-14866  Filed  6-23-92.  8  45  am| 
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47  Cf  R  Part  73 

(MM  Docket  No.  91-221;  FCC  92-2091 

Television  Broadcast  Services:  Video 
Marketplace 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARr.  This  Notice  of  Proposed  Rule 
Making  proposes  alternative  means  of 
lessening  the  regulatory  burden  on 
television  broadcasters  as  they  seek  to 
adapt  to  the  multichannel  video 
marketplace.  Last  year  the  Comnission 
released  a  Notice  of  Inquiry.  56  FR  40847 
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(August  16, 1991).  which  sought 
comment  on  whether  existing  television 
ownership  rules  and  related  policies 
should  be  revised  in  order  to  allow 
television  licensees  greater  flexibility  to 
respond  to  enhanced  competition  in  the 
distribution  of  video  programming.  This 
inquiry  was  prompted  by  the  FCC  Office 
of  Plans  and  Policy  Working  Paper  No. 
26  (June  1991)  (OPP  report),  which  found 
that  the  policies  of  the  Commission  and 
the  entire  federal  government  has 
spawned  new  competition  to  broadcast 
services  that  resulted  in  a  plethora  of 
new  services  and  choices  for  video 
consumers.  As  a  result  of  the  comments 
received  in  response  to  the  Notice  of 
Inquiry,  the  Commission  adopts  this 
Notice  of  Proposed  Rule  Making  to 
consider  changes  to  several  of  the 
structural  rules  that  have  governed  the 
television  industry  for  many  years. 
DATES:  Comments  are  due  on  or  before 
August  24, 1992,  and  replay  comments 
are  due  on  or  before  September  23. 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  McKittrick,  Policy  and  Rules 
Division.  Mass  Media  Bureau,  (202)  632- 
5414. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  in  MM  Docket 
No.  91-221  adopted  May  14, 1992,  and 
released  June  12, 1992.  The  complete 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC, 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422. 
1114  21st  Street,  NW.,  Washington,  DC 
20036. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  issues  this  Notice 
of  Proposed  Rule  Making  ("Notice")  in 
response  to  comments  to  its  Notice  of 
Inquiry,  56  FR  40847  (August  16. 1991), 
which  was  initiated  by  the 
Commission's  Office  of  Plans  and  Policy 
Working  Paper  #26,  Broadcast 
Television  in  a  Multichannel 
Marketplace  (June  1991)  (OPP  report).  In 
the  Notice  of  Inquiry,  the  Commission 
sought  comment  on  the  report  and  also 
asked  about  rules  and  policies  that 
could  be  revised  in  order  to  allow 
television  licensees  greater  flexibility  to 
respond, to  enhanced  competition  in  the 
distribution  of  video  programming.  The 
report  documented  enormous  changes  in 
the  market  for  video  programming  over 
the  period  between  1975  and  1990  and 


found  that  the  policies  of  the 
Commission  and  the  entire  federal 
government  (e.g,  the  1984  Cable  Act) 
had  spawned  new  competition  to 
broadcast  services  that  resulted  in  a 
plethora  of  new  services  and  choices  for 
video  consumers.  The  report  further 
suggested  that  these  competitive  forces 
were  affecting  the  ability  of  over-the-air 
television  to  contribute  to  a  diverse  and 
competitive  video  programming 
marketplace. 

2.  After  reviewing  the  comments  filed 
in  response  to  the  Notice  of  Inquiry,  the 
Commission  is  opening  this  proceeding 
to  consider  changes  to  several  of  the 
structural  rules  that  have  governed  the 
television  industry  for  many  years. 
These  include  rules  that  establish 
national  and  local  limits  for  the  number 
of  television  stations  in  which  one  entity 
may  hold  an  attributable  interest,  as 
well  as  certain  rules  governing  the  three 
national  networks.  The  Commission  will 
also  reexamine  the  radio-television 
cross-ownership  rule,  which  generally 
prohibits  one  entity  from  owning  both  a 
radio  and  a  television  station  that  serve 
substantially  the  same  area.  Through  its 
review  of  the  comments  filed  in 
response  to  the  proposals  the 
Commission  presents  in  this  Notice  of 
Proposed  Rule  Making,  the  Commission 
expects  to  identify  specific  rule  changes 
designed  to  assure  that  Commission 
policy  will  facilitate  the  further 
development  of  competition  in  the  video 
marketplace  and  the  attendant 
advantages  to  consumers  in  increased 
choice. 

3.  The  comments  received  in  respond 
to  the  Notice  of  Inquiry  generally  concur 
that  the  television  industry  has 
undergone  significant  changes  in  the 
past  decade  and  a  half,  as  reflected  in 
the  current  state  of  the  video 
programming  market.  In  particular,  the 
industry  has  experienced  an  enormous 
expansion  in  the  number  of  video 
outlets  available  to  most  viewers  and  in 
the  alternative  sources  of  video 
programming.  Since  1975  the  number  of 
broadcast  television  stations  has 
increased  by  50  percent,  with 
independent  television  stations 
accounting  for  three-quarters  of  that 
growth.  Today,  more  than  half  of  all 
households  receive  ten  or  more  over-the- 
air  television  signals.  At  the  same  time, 
cable  television  has  growTi  explosively 
as  a  competing  force.  By  1990, 
approximately  90  percent  of  television 
households  were  passed  by  cable;  of  all 
television  households  approximately  60 
percent  subscribed  to  cable.  With  cable 
channels  included,  more  than  half  of  all 
households  now  receive  at  least  30 

channels.  In  addition,  new  program 

networks  have  emerged.  Other 


multichannel  video  providers  such  as 
home  satellite  dish  systems  and  home 
videocassette  recorders  also  provide 
alternative  sources  of  video 
programming. 

4.  As  more  program  choices  and  a 
wider  variety  of  programming  have 
emerged,  viewers  have  begun  to  mitigate 
from  traditional  broadcast  services  to 
other  program  sources.  The  percentage 
of  total  viewing  captured  by  broadcast 
television  stations  fell  from  81  percent  in 
the  1984-1985  television  season  to  70 
percent  during  the  1989-1990  season. 
This  decline  in  broadcast  share  results 
in  large  part  from  both  increased  cable 
penetration  and  increased  cable  viewing 
in  cable  households.  Declining  audience 
shares  have  been  reflected  in  declining 
advertising  revenues  for  broadcast 
television  stations  and  networks. 

5.  Just  as  the  record  reflects  consensus 
concerning  the  current  state  of  the 
market,  there  appears  to  be  general 
agreement  that  the  competitive  structure 
of  the  broadcast  television  industry  has 
changed  for  the  long  term  and  that  over- 
the-air  television  will  face  increasing 
competitive  pressure  from  multichannel 
media  with  dual  revenue  streams. 
Regulations  adopted  before  the  advent 
of  such  competition  may  reduce  the 
ability  of  broadcasters  to  respond 
competitively  and  to  continue  offering 
services  that  advance  the  public 
interest.  These  conclusions  lead  the 
Commission  to  reexamine  and  to 
propose  revisions  to  certain  of  the  rules 
governing  the  television  industry's 
market  structure. 

6.  National  Ownership  Limitations: 
Section  73.3555(d)  of  the  Commission's 
Rules  limits  the  number  and  audience 
reach  of  television  stations  in  which  a 
person  may  hold  an  attributable  interest 
to  12  stations  and  25  percent  of  total 
television  households.  The  rule  allows 
ownership  of  interests  in  up  to  two 
additional  stations  reaching  an 
additional  5  percent  of  total  television 
households  if  those  stations  are  minority 
controlled.  In  view  of  the  many  changes 
in  the  video  marketplace,  the 
Commission  seeks  comment  on  whether 
to  relax  the  national  ownership  rule  to 
allow  capture  of  increased  economies  of 
scale,  which  could  permit  the  production 
of  new  and  diverse,  including  locally- 
produced,  programming.  Moreover,  the 
Commission  believes  that  the  primary 
concern  underlying  the  national 
ownership  rule — preventing  economic 
concentration  and  consequent  harm  to 
diversity — may  have  abated  with  the 
proliferation  of  television  stations  and 
alternative  sources  of  video 
programming.  If,  by  altering  the  current 
national  ownership  restrictions,  the 
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Commission  could  permit  broadcast 
television  stations  to  compete  more 
effectively  without  permitting  undue 
economic  concentration  or  loss  of 
programming  diversity,  the  Conunission 
believes  it  should  consider  such  action. 

7.  With  these  consideration  in  mind, 
the  Commission  invites  comment  on 
amending  the  national  numerical  limit  to 
permit  common  ownership  of  20  or 
perhaps  24  television  stations  instead  of 
12  and  altering  the  national  reach 
restriction  to  permit  a  group  owner  to 
reach  35  percent  instead  of  25  percent  of 
the  national  audience.  This  moderate 
approach  would  allow  some  growth  in 
the  size  of  group  owners  and  provide  the 
Commission  an  opportunity  to  assess 
over  time  the  benefits  and  any  costs  of 
increased  station  ownership.  The 
Commission  also  seeks  comment  on 
whether  a  smaller  increase  in  the  limits. 
e.g.  from  12  to  18  stations  and  25  to  30 
percent  reach,  would  adequately  serve 
its  goals.  Finally,  the  Commission  seeks 
comment  on  whether  it  should  modify 
only  the  numerical  limit  (and  retain  the 
25  percent  reach  limit)  to  address  the 
concern  that  it  is  the  numerical  limit  that 
unduly  restricts  group  owners  wishing  to 
invest  in  smaller  market  stations, 
because  such  owners  will  reach 
substantially  fewer  television 
households  when  they  reach  the 
numerical  cap  than  will  group  owners 
investing  in  larger  market  stations.  The 
Commission  also  invites  comment  on 
any  other  proposals  commenters  believe 
would  be  consistent  with  its  stated 
objectives.  In  addition,  the  Conunission 
seeks  comment  on  including  a  similar 
minority  incentive  should  it  modify  the 
national  ownership  limitations  pursuant 
to  any  of  the  proposals  outline  above.  In 
particular,  conunenters  are  asked  to 
address  how  such  an  incentive  should 
be  structured. 

8.  Contour  Overlap  ("Duopoly"): 
Section  73.3555(a)(3)  of  the 
Commission's  Rules  prohibits  ownership 
of  cognizable  interests  in  television 
stations  with  overlapping  Grade  B 
contours.  The  duopoly  rule  is  the  oldest 
and,  as  far  as  diversity  is  concerned, 
perhaps  the  most  important  of  the 
Conmiission's  ownership  restrictions. 
Yet,  it  is  common  ownership  of  precisely 
those  co-located,  same-service  facilities 
now  governed  by  the  duopoly  rule  that 
may  hold  the  most  promise  for  the 
greatest  economic  efficiencies.  As  the 
Commission  recently  stated  in  its 
decision  to  relax  the  radio  ownership 
rules.  Report  and  Order,  MM  Docket  No. 
91-140,  57  FR  18089  (April  29, 1992), 
allowing  ownership  of  more  than  one 
station  in  a  market  (or  region)  would 
permit  beneficial  merger  of 


administrative,  newsgathering.  and 
production  functions.  Offering  a  wider 
audience  to  advertisers  and  sharing 
joint  and  common  costs,  regional 
networks  composed  of  stations  under 
common  ownership  could  also  compete 
more  effectively.  Moreover,  relaxing  the 
rule  may  enable  financially  troubled 
stations  to  remain  on  the  air  or  improve 
their  service,  thus  promoting  the 
Commission's  goals  of  diversity  and 
localism.  Finally,  the  Commission  notes 
that  the  level  of  competition  in  local 
markets  has  greatly  increased  since  the 
duopoly  rule  was  adopted  in  1964. 
Nonetheless,  given  the  fundamental 
importance  of  the  contour  overlap 
limitation  in  protecting  the 
Commission's  interest  in  diversity,  the 
Commission  believes  caution  is 
counseled  in  amending  this  rule. 

9.  Accordingly,  the  Commission  seeks 
comment  on  whether  and  how  it  might 
modify  the  contour  overlap  rule  to  afford 
broadcasters  greater  flexibility,  yet 
avoid  undue  harm  to  the  Commission's 
underlying  competition  and  diversity 
concerns.  First,  the  Commission  invites 
comment  on  whether  it  should  change 
the  signal  contour  used  to  determine 
whether  prohibited  overlap  occurs  from 
the  Grade  B  to  the  Grade  A.  This  change 
would  narrow  the  geographic  area  in 
which  common  ownership  of  television 
stations  would  trigger  the  Commission's 
rules  to  an  area  that  more  accurately 
reflects  a  station's  core  market.  In 
addition,  the  rule  revision  would  permit 
common  ownership  of  stations  in 
neighboring  communities,  thus 
facilitating  increased  operating 
efficiencies.  The  Commission  seeks 
comment  on  whether,  given  the 
substantial  increase  in  video 
programming  services  available  to  the 
public  and  the  increasing  competition 
faced  by  broadcast  television,  the 
proposed  change  would  promote 
competition  without  threatening  local 
diversity. 

10.  The  Commission  also  seeks 
comment  on  whether  it  should  further 
modify  its  local  ownership  rules  to 
permit  common  ownership  of  television 
stations  with  overlapping  contours 
under  certain  limited  circumstances.  For 
example,  the  Commission  could  permit 
combinations  involving  only  UHF 
stations,  thus  allowing  the  licensees  of 
such  stations  to  capture  significant 
economies  of  scale  with  respect  to 
administrative,  newsgathering,  and 
production  functions.  This  alternative 
would  limit  mergers  to  the  class  of 
stations  that,  are  often  handicapped  by 
less  favorable  signal  propagation 
characteristics  and  higher  technical 
operating  costs  than  VHF  stations  and 


that  tend  to  be  less  profitable  than  their 
VHF  competitors.  On  the  other  hand, 
limiting  the  rule  change  to  UHF  stations 
alone  would  prevent  mergers  between 
strong  VHF  and  weak  UHF  stations.         ' 
Permitting  such  mergers  might  be 
effective  in  preserving  or  improving  the 
ser\'ice  of  UHF  stations.  Accordingly, 
the  Commission  also  seeks  comment  on 
whether  it  should  permit  the 
combination  of  any  two  stations  where 
one  of  the  stations  is  a  UHF  facility  and 
where  a  minimum  number  of  separately 
owned  television  stations  would  remain 
after  the  proposed  combination.  The 
Commission  invites  comment  on  these  • 
and  other  proposals  that  might 
encourage  innovative  business 
arrangements  that  increase  the 
competitiveness  of  stations  but  do  not 
undermine  the  Commission's  interest  in 
diversity. 

11.  Time  Brokerage  Agreements:  In  the 
radio  ownership  proceeding,  the 
Commission  adopted  new  rules 
designed  to  limit  time  brokerage 
agreements  that  appear  to  thwart  the 
purpose  of  its  national  and  local  radio 
ownership  rules.  The  Commission  seeks 
comment  on  the  extent  to  which  time 
brokerage  or  LMAs  are  a  per\'asive 
phenomenon  in  television,  whether  they 
present  the  same  competitive  concerns 
the  Commission  found  in  the  radio 
industry  and  whether  the  Commission 
similariy  should  restrict  them  in  the 
television  station  context  if  the 
Commission  substantially  relaxes  the 
television  local  ownership  rules. 

12.  Radio-Television  Cross-Ownership 
Rule:  Section  73.3555(b)  of  the 
Commission's  Rules  prohibits  a  party 
from  holding  cognizable  ownership 
interests  in  a  radio  station  and  a 
television  station  located  in  the  same 
msirket  Note  7  to  this  rule  states  that  it 
is  the  Commission's  policy  to  look 
favorably  upon  requests  for  waivej  of 
this  rule  if  the  combination  would  occur 
in  one  of  the  top  25  television  markets 
and  30  separately  owned,  operated,  and 
controlled  broadcast  licensees  would 
remain  after  the  combination,  or  if  the 
request  involves  a  "failed"  station. 
Given  the  growth  of  cable  services  and 
the  increase  in  the  number  of  both  radio 
and  television  stations,  the 
Commission's  local  ownership  rules 
alone  may  be  sufficient  to  ensure 
competitive  and  diverse  radio  and 
television  markets.  Accordingly,  one 
approach  to  modifying  the  Commission's 
local  ownership  ndes  would  be  to 
permit  consolidation  of  radio  and 
television  ownership  under  the 
respective  rules  for  each  service  without 
the  additional  limitation  of  a  "one-to-a- 
market"  rule.  The  Commission  invites 
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comment  on  whether  this  approach 
would  best  serve  the  Commission's 
public  interest  goals.  At  the  same  time. 
given  that  the  Commission  has  just 
relaxed  the  radio  ownership  rules  and  is 
considering  in  this  proceeding  proposals 
to  relax  the  duopoly  rule  for  television, 
the  Commission  also  seeks  comment  on 
a  more  moderate  approach  which  would 
permit  ownership  of  one  AM.  one  FM. 
and  one  television  station  in  a  market. 
This  alternative  would  allow 
broadcasters  to  achieve  efficiencies 
from  consolidated  operation  but  also 
would  limit  local  cross-service 
ownership.  A  third,  more  cautious 
approach  would  be  to  eliminate  the  one- 
to-a-market  rule  only  for  TV/ AM 
combinations.  This  option  would 
provide  benefits  of  consolidation  to  both 
television  stations  and  the  AM  service. 
A  fourth  approach  would  be  to  codify 
the  waiver  criteria  adopted  in  1989  and 
apply  them  to  any  market,  not  just  the 
top  25,  in  which  30  "independent  voices" 
would  remain.  Codifying  the  waiver 
criteria  in  this  manner  would  give 
broadcasters  greater  flexibility  and  save 
both  Commission  and  applicant 
resources  that  are  now  spent  on  such 
waiver  requests.  Finally,  commenters 
are  invited  to  propose  other  approaches 
to  modifying  this  rule,  indicating  how 
their  proposal  would  promote  a 
financially  healthy  and  diverse  set  of 
competitors  in  the  local  media 
distribution  market. 

13.  Dual  Network  Rule:  Under 
S  73.65d(g]  of  the  Commission's  rules,  a 
television  station  cannot  affiliate  with  a 
network  that  operates  more  than  one 
network  if  the  networks  operate 
simultaneously  and  serve  substantially 
overlapping  geographic  areas.  This  rule 
was  adopted  in  1941,  when  the 
Commission  found  that  operation  of  two 
radio  networks  gave  NBC  excessive 
control  over  its  affiliates  because  their 
contracts  did  not  specify  whether  a 
station  was  part  of  the  Red  or  Blue 
network.  The  rule  was  extended  to 
television  networks  in  1948.  In  1977,  the 
Commission  repealed  the  rule  for  radio 
after  concluding  that  the  tremendous 
increase  in  the  number  of  radio  stations, 
the  greatly  lessened  economic 
importance  of  networks,  and  the  change 
in  the  type  of  network  programming 
(from  half-hour  or  longer  entertainment 
programming  to  periodic  news  and 
information  segments  of  five  minutes) 
rendered  the  rule  an  arbitrary  restraint 
on  stations'  freedom  to  schedule 
network  progranuning. 

14.  As  the  Commission's  review  of  the 
changing  video  environment  indicates, 
one  of  the  principal  developments  taking 
place  is  the  growth  of  multiple  channel 


service  providers,  which  enjoy  certain 
economics  of  scale  and  marketing 
advantages. 

15.  The  Commission  notes  that  with 
the  advancement  of  satellite  technology 
and  associated  video  compression,  the 
television  networks  could  become 
multichannel  competitors  by  introducing 
a  multiple  channel  network  and  making 
more  efficient  use  of  their  existing 
network  distribution  facilities.  To  the 
extent  the  dual  network  rule  forestalls 
such  irmovations  that  would  enhance 
program  diversity  and  competition  and 
increase  the  efficiency  of  spectrum 
usage,  the  rule  may  be  disserving  the 
public  Interest,  especially  since  the 
television  networks  have  the  resources 
to  invest  in  technological  development 
and  the  ability  to  supply  programming 
for  additional  channels.  In  the  context  of 
this  multiplicity  of  network  and  other 
program  sources,  the  Commission 
believes  that  repeal  of  the  dual  network 
rule  might  expand  the  fiexibility 
available  to  existing  broadcast  program 
providers  with  little  risk  to  diversity. 
The  Commission  seeks  comment, 
however,  on  the  possibility  that 
eliminating  the  rule  would  prevent  entry 
of  new.  Independent  programming 
sources,  which  are  more  likely  to  lack 
(or  to  require  more  time  to  arrange  for) 
the  funds  needed  to  create  a  full 
complement  of  programming  for  new 
distribution  channels.  The  Commission 
also  seeks  comment  on  the  possible 
effect  of  this  proposal  on  network- 
affiliated  broadcast  television  stations 
and  whether  any  safeguards  are  needed 
to  counteract  possible  anticompetitive 
conduct. 

16.-Network  ownership  of  stations: 
Section  73.658(f)  of  the  Commission's 
rules  provides  that  a  network  or  an 
entity  controlled  by  a  network  cannot 
own  television  stations  in  areas  where 
there  are  few  television  stations  or  the 
stations  are  of  such  unequal  desirability 
that  competition  would  be  restrained  by 
allowing  such  licensing.  The 
Commission  found  that  ownership  of 
stations  by  networks  renders  them 
inaccessible  to  competing  networks,  and 
this  "bottling  up"  of  the  best  facilities 
discouraged  the  creation  and  growth  of 
new  networks.  In  view  of  the  radical 
changes  in  the  television  marketplace, 
the  Commission  requests  comment  on 
repealing  this  rule.  In  this  regard,  the 
Commission  notes  that  even  stations  in 
the  smallest  markets  are  subject  to 
significant  competition  today,  whether 
from  other  broadcast  stations,  cable, 
satellite  dishes,  other  multichannel 
competition,  or  VCRs.  The  Commission 
thus  seeks  comment  on  the  following 
questions:  (1)  Is  there  any  basis  to 


assume  that  a  network  could  achieve  an 
unfair  competitive  advantage  over  the 
other  station  owners,  including  large 
group  owners,  that  are  not  subject  to 
this  restriction?  (2)  Would  allowing 
networks  into  the  smallest  markets 
bring  better  service  to  the  public?  (3)  Is 
there  a  need  for  this  separate  rule  in 
addition  to  the  Commission's  duopoly 
and  one-to-a-market  rules? 

17.  Broadcast  of  the  programs  of  more 
than  one  network:  Section  73.658(1)  of 
the  Commission's  rales  provides  that  in 
television  markets  In  which  two  stations 
have  already  affiliated  with  two  of  the 
three  major  networks  and  in  which  there 
are  one  or  more  independent  stations 
with  reasonably  comparable  facilities, 
the  network  without  an  affiliate  in  that 
market  must  first  offer  its  programming 
to  the  independent  station  before 
offering  it  to  the  affiliated  stations.  This 
rule  was  adopted  in  1971  to  prevent 
network  bias  against  primary  i 

affiliations  vdth  independent  stations    ' 
(particularly  UHF  stations)  in  favor  of 
secondary  VHP  affiliations.  The 
practical  effect  of  the  rale  is  to  force  the 
third  network  to  affiliate  with  the  VIVF 
station,  thus  providing  independent 
stations  enhanced  access  to 
programming.  Given  the  great  increase 
in  the  supply  of  programming  since  the 
rales'  adoption  in  1971.  the  Commission 
questions  whether  any  reason  remains 
for  a  rale  limiting  the  options  of 
networks  as  "sellers"  of  network 
progranuning  and  local  television 
stations  as  "buyers"  of  that 
programming.  On  the  other  hand, 
network  programming  may  be  so 
commercially  valuable  that  providing 
independent  stations  access  to  such 
programming  in  the  circumstances 
covered  by  this  rale  may  be  viewed  as 
enhancing  to  their  ability  to  compete. 
The  Commission  thus  seeks  comment  on 
whether  market  changes  now  warrant 
its  repealing  the  rale. 

Initial  Regulatory  Flexibility  Analysis 

1&  Reason  for  the  action:  This 
proceeding  was  initiated  to  review  and 
update  the  Commission's  national  and 
local  television  ownership  rales,  certain 
television  cross-ownership  rales,  and 
certain  rales  governing  the  television 
broadcast  networks. 

19.  Objective  of  this  action:  The 
actions  proposed  in  this  Notice  are 
intended  to  relax  some  of  the  national 
and  local  ownership  and  cross- 
ownership  restrictions  on  television 
broadcasters,  and  certain  business 
restrictions  on  the  broadcast  television 
networks,  to  enable  them  to  adjust  to 
the  changing  communications 
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marketplace,  and  to  better  respond  to 
the  needs  of  the  public. 

20.  Legal  basis:  Authority  for  the 
actions  proposed  in  this  Notice  may  be 
found  in  sections  4  and  303  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154  and  303. 

21.  Reporting,  recordkeeping,  and 
other  compliance  requirements  inherent 
in  the  proposed  rule:  None. 

22.  Federal  rules  which  overlap, 
duplicate,  or  conflict  with  the  proposed 
rule:  None. 

23.  Description,  potential  impact  and 
number  of  small  entities  involved: 
Approximately  2700  existing  television 
broadcasters  of  all  sizes  may  be 
affected  by  the  proposals  contained  in 
this  decision. 

24.  Any  significant  alternatives 
minimizing  the  impact  on  small  entities 
and  consistent  with  the  stated 
objectives:  The  proposals  contained  in 
this  Notice  of  Proposed  Rule  Making  are 
meant  to  sinqilify  and  ease  the 
regulatory  burden  currently  placed  on 
commercial  television  broadcasters. 

25.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  In  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  by  they  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Regulatory  Flexibility  Analysis.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  IRFA,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  No.  96-354,  94 
Stat.  1164,  5  U.S.C.  601  et  seq.  (1981)). 

-Ex  Parte       I' 

28.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

27.  Pursuant  to  applicable  procedures 
set  forth  in  1^15  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  August 
24, 1992,  and  reply  comments  on  or 
before  September  23, 1992.  All  relevant 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file  formally 
in  this  proceeding,  participants  must  file 


an  original  and  four  copies  of  comments, 
reply  comments,  and  supporting 
comments.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  Comments 
and  reply  comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-14867  Filed  6-23-02:  8:45  am] 

BIUJNO  COOe  S712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  92-128,  RM-e002] 

Radio  Broadcasting  Services;  South 
HiU  and  Lawrenceville,  VA 

AGENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Old  Belt 
Broadcasting  Corporation  seeking  the 
exchange  of  channels  between  Station 
WSHV-FM.  Channel  288A,  South  Hill. 
Virginia,  and  Station  WHFD-FM, 
Channel  2S5A,  Lawrenceville,  Virginia, 
and  the  modification  of  the 
authorizations  of  both  stations, 
accordingly.  Channel  255A  and  Channel 
288A  can  be  allotted  to  South  Hill  and 
Lawrenceville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  transmitter  sites  specified  in 
Station  WSHV-FM's  and  WHFD-FM's, 
respectively.  The  coordinates  for 
Channel  255A  at  South  Hill,  Virginia,  are 
36-44-39  and  78-09-42.  The  coordinates 
for  Channel  268A  at  Lawrenceville, 
Virginia,  are  36-45-10  and  77-51-49. 
DATES:  Comments  must  be  filed  on  or 
before  August  10, 1992,  and  reply 
comments  on  or  before  August  25. 1992. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Earl  R.  Stanley,  Esq., 
Wilkinson,  Barker,  Knauer  &  Quinn. 
1735  New  York  Avenue.  NW.. 
Washington,  DC  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Blumenthal.  Mass  Media 
Bureau,  (202)  634-6530. 


SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-128,  adopted  June  10, 1992.  and 
released  June  18, 1992.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1714  21st  Street. 
NW..  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  Information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Beverly  McKittridi. 

Assistant  Chief.  Policy  and  Rules  Diviaion. 
Mass  Media  Bureau. 

(FR  Doc.  92-14868  Filed  6-23-92;  8:45  am] 

KLUMG  COOE  6712-01-41 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Oay  Rndings 
on  Petitions  to  Ust  the  Corral  Beach 
Sand  Dune  Weevil  and  to  Delist  ttw 
San  Joaquin  Kit  Fox 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  petition  fmdings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  90-day 
findings  on  a  petition  to  add  the  Corral 
Beach  sand  dune  weevil  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  on  a  petition  to  delist  the  San 
Joaquin  kit  fox.  The  Service  finds  that 
the  petitions  have  not  presented 
substantial  information  indicating  that 
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the  requested  actions  may  be 
warranted. 

DATES:  The  findings  announced  in  this 
notice  were  made  on  October  23, 1990, 
for  the  Corral  Beach  sand  dune  weevil, 
and  July  30. 1991.  for  the  San  Joaquin  kit 
fox.  Comments  and  materials  related  to 
these  petition  findings  may  be  submitted 
to  the  Assistant  Regional  Director  at  the 
address  below  until  further  notice. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning 
these  two  petitions  should  be  submitted 
to  the  Assistant  Regional  Director,  Fish 
and  Wildlife  Enhancement.  U.S.  Fish 
and  Wildlife  Service.  Eastside  Federal 
Complex,  911  N.E.  11th  Avenue. 
Portland.  Oregon  97232.  The  petitions, 
fmdings,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATWM  CONTACT: 
Leslie  Propp,  Staff  Biologist,  at  the 
above  address  (503/231-6131). 
SUPPtEMEHTARV  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.)  (Act),  requires  that 
the  Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  in  the  Federal 
Register.  If  the  Service  finds  that  a 
petition  presents  substantial  information 
indicating  that  a  requested  action  may 
be  warranted,  then  the  Service  initiates 
a  status  review  on  that  species. 

On  June  15, 1989,  the  Service  received 
a  petition  dated  June  8, 1989,  from  Ms. 
Sandra  Russell.  Malibu.  California,  to 
list  the  Corral  Beach  sand  dune  weevil 
[Trigonoscuta  dorothea  corallana)  as 
threatened.  The  petition  stated  that  the 
Corral  Beach  sand  dune  weevil  is 
known  only  from  the  dune  area  of 
Corral  Beach.  Los  Angeles  County. 
California,  and  is  threatened  by  a 
proposed  housing  development  and 
construction  of  a  golf  course.  The 
petitioner  cited  a  publication  by  the  late 
Dr.  William  D.  Pierce,  Curator  of  Insects, 
Natural  History  Museum  of  Los  Angeles 
County,  as  part  of  her  justification  for 
listing.  Dr.  Pierce  identified  the  Corral 
Beach  population  of  sand  dune  weevils 
as  a  distinct  subspecies,  after 
examination  of  only  three  specimens 
collected  in  1939. 

The  petition  has  been  reviewed  by  the 
Fish  and  Wildlife  Enhancement  stafi  at 


the  Carlsbad  Field  Office  in  Carlsbad. 
California  (formerly  the  Laguna  Niguel 
Field  Office,  in  Laguna  Niguel, 
California).  This  finding  is  based  on 
documentation  and  contacts  with  Dr. 
Elbert  Sleeper,  entomologist.  Biology 
Department,  California  State  University 
Long  Beach;  Mr.  Lee  Stark,  County  of 
Los  Angeles,  Regional  Planning 
Department;  and  the  Fish  and  Wildlife 
Enhancement  staff  at  the  Sacramento. 
California  Field  Station. 

Dr.  Sleeper  is  re-evaluating  the 
taxonomic  status  of  Trigonoscuta 
dorothea  populations  in  southern 
California.  He  believes  the  taxonomic 
status  Trigonoscuta  dorothea  corallana 
is  highly  questionable  based  upon  the 
obsure  characteristics  and  small  sample 
sizes  previously  used  by  Dr.  Pierce  in 
delineating  this  subspecies.  No  one  has 
sampled  sand  dune  weevils  in  areas 
immediately  adjacent  to  Corral  Beach, 
and  hence,  no  data  indicating  whether 
or  not  this  population  interbreeds  with 
other  populations  having  adjacent  and/ 
or  overlapping  distributions  is  available. 
The  Corral  Beach  sand  dune  weevil  may 
not  be  a  truly  distinct  subspecies. 

OriginalFy,  a  proposed  development  of 
approximately  340  acres  in  the  Corral 
Beach  and  Corral  Creek  Canyon  area  of. 
Los  Angeles  County,  California, 
included  construction  of  a  golf  course 
and  several  high  density  housing  tracts. 
This  development  posed  a  potential 
threat  to  the  Corral  Beach  population  of 
the  sand  dune  weevil  through  direct 
alteration,  destruction,  and/or 
contamination  of  the  habitat  in  which 
the  weevil  resides:  Currently,  plans  for 
the  golf  course  and  beach  development 
have  been  suspended.  Negotiations  are 
ongoing  between  the  National  Park 
Service.  Santa  Ana  National  Recreation 
Area;  the  County  of  Los  Angeles;  and  a 
private  landowner,  for  a  land  exchange 
that  will  transfer  ownership  of 
approximately  200  acres  of  the  area 
where  the  Corral  Creek  development 
was  to  occur  to  the  National  Park 
Service.  In  addition,  only  low  density 
residential  development  would  be 
allowed  on  the  remaining  140  acres, 
which  are  located  inland  above  Corral 
Creek  Canyon.  These  actions  should  not 
pose  a  significant  threat  to  this  species. 

Because  of  questionable  taxonomic 
status  and  lack  of  threats  facing  this 
taxon.  the  Service  finds  that  the 
petitioner  has  not  presented  substantial 
information  indicating  the  requested 
action  may  be  warranted.  This  decision 
is  based  on  scientific  and  commercial 
information  contained  in  the  petition, 
referenced  in  the  petition,  and  otherwise 
available  to  the  Service  at  this  time. 
On  December  23, 1990,  the  Service 
received  a  petition  from  Dr.  Thomas  P. 


O'Farrell  of  Boulder  City.  Nevada,  to 
delist  the  endangered  San  Joaquin  kit 
fox  { Vulpes  macrotis  mutica]. 

The  petition,  dated  December  20. 1990. 
is  based  on  taxonomic  considerations 
concerning  the  two  arid-land  fox  species 
known  as  the  kit  fox  [Vulpes  macrotis) 
and  the  swift  fox  (Vulpes  velox],  and 
their  respective  subspecies.  Essentially, 
Dr.  O'Farrell  states  that  the  San  Joaquin 
kit  fox  should  be  delisted  because  it  is 
no  longer  a  vaild  taxon.  To  support  the 
petition,  he  submitted  a  recent  article 
from  the  Journal  of  Mammalogy  entitled 
"Evolutionary  and  taxonomic 
relationships  among  North  American 
arid  land  foxes"  (Dragoo  et  al.  1990). 
Based  on  morphometric  and 
electrophoretic  analyses,  these  authors 
conclude  that  all  arid-land  foxes  In 
North  America  should  be  synonymized 
under  one  species.  Vulpes  velox,  but 
that  two  subspecies  should  be 
recognized.  V.  v.  marcrotis  and  V.  v. 
velox,  more  or  less  coinciding  with  the 
taxa  traditionally  known  as  the  kit  fox 
and  the  swift  fox.  respectively.  Under 
this  arrangement,  all  formerly 
recognized  subspecies  of  kit  foxes  and 
swift  foxes  would  be  synonymized 
under  one  or  the  other  of  the  above 
subspecies.  The  taxonomic  status  of  the 
federally  listed  San  Joaquin  kit  fox 
would  be  reduced  from  a  subspecies  to  a 
population  of  a  subspecies. 

The  taxonomic  relationships  of  the 
arid-land  foxes  have  been  debated  for 
some  time  (Rohwer  and  Kilgore  1973, 
Waithman  and  Roest  1977.  Hall  1981. 
Stromberg  and  Boyce  1986).  In  part,  this 
results  from  the  fact  that  there  is  little 
genetic  variability  in  the  Order 
Carnivore,  particularly  within  the 
Family  Canidae  (Seal  1969.  Clark  et  al. 
1975.  Wayne  and  O'Brien  1987),  which 
has  led  to  difficulties  in  determining 
where  taxonomic  divisions  in  these 
groups  occur.  The  study  on  which  this 
petition  is  based  acknowledges  this  fact. 
stating  that  genetic  similarity  among 
populations  of  kit  foxes  and  swift  foxes 
analyzed  is  "extremely  high"  (Dragoo  et 
al.  1990).  For  example,  electrophoretic 
data  indicated  that  Vulpes  velox  and  the 
geographically  nearest  nominal 
subspecies  of  V.  macrotis  are  nearly 
identical.  Yet  these  authors  also  state 
that  morphometric  data  from  this  study 
"clearly  differentiate"  between  the  kit 
fox  and  swift  fox,  and  that 
morphometrically  these  taxa  differ 
"undramatically  but  consistently"— ra 
situation  that  "might  be  expected  of 
either  closely  related  species  or  well- 
differentiated  subspecies  of  one 
species"  (Dragoo  et  al.  1990). 

The  Service  is  aware  of  additional 
research,  now  in  progress,  that  utilizes 
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mitochondrial  DNA  [mtDNA)  analysis  to 
clarify  the  genetic  relationships  of  North 
American  arid-land  foxes.  According  to 
researchers  conducting  this  study, 
mtDNA  analysis  is  more  sensitive  to 
small  population  differences  than  either 
morphometric  or  electrophoretic 
techniques  (Katherine  Ralls, 
Smithsonian  Institution,  pers.  comm.; 
Robert  Wayne.  University  of  California. 
Los  Angeles,  pers.  comm.).  Though  not 
yet  published,  preliminary  results  of  this 
study  indicate  that  mtDNA  haplotypes 
of  kit  foxes  and  swift  foxes  are  more 
geographically  structured  than  those  of 
larger  candls,  suggesting  more  restricted 
gene  flow  in  these  small  foxes,  Results 
of  this  study  also  suggest  that  a  hybrid 
zone  exists  between  kit  foxes  and  swiff 
foxes  in  eastern  New  Mexico,  as  do 
previous  studies  (Rohwer  and  Kilgore 
1973).  and  that  some  gene  flow  has 
occurred  between  Colorado  swift  fox 
popultUions  and  Nevada  kit  fox 
populations  (Ralls,  pers.  comm.). 
Because  of  the  incomplete  stage  of  this 
study,  it  is  not  clear  at  this  time  what 
conclusions  will  be  drawn  concerning 
the  specific  or  subspecific  status  of  kit 
foxes  and  swift  foxes  (Wayne,  pers. 
comm.). 

The  preliminary  results  of  both  the 
electrophoretic  and  mtDNA  analyses 
tend  to  conHrm  that  the  San  Joaquin  kit 
fox  is  a  distinct  population  of  arid-land 
fox.  regardless  of  how  it  is 
taxonomically  defmed.  Dragoo  et  al. 
(1990)  report  that  Vulpes  macmtis 
nevadensis  from  Nevada  and  V.  m. 
mutica  from  the  San  Joaquin  Valley  are 
the  most  divergent  genetically  of  the 
nominal  taxa  analyzed.  Preliminary 
results  of  the  mtDNA  study  show  that 
mtDNA  haplotypes  for  the  San  Joaquin 
kit  fox  are  the  most  derived  (the  most 
different  from  the  ancestral  type)  of  all 
kit  fox  and  swift  fox  populations 
studied,  suggesting  that  this  fox  is  a 
distinct  monophyletic  group  (Ralls,  pers. 
comm.).  These  results  support  the 
general  observation  that  the  San  Joaquin 


kit  fcx  is  geographically  isolated  from 
other  kit  fox  populations  by  the  Sierra 
Nevada  and  Tehachapi  mountain 
ranges.  They  also  support  current  and 
continued  Federal  protection  for  this  kit 
fox  population,  because  the  Act  permits 
listing  of  "any  subspecies  of  fish  or 
wildlife  or  plants,  and  any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature." 

The  petition  to  delist  the  San  Joaquin 
kit  fox  has  been  reviewed  by  the  Fish 
and  WildUfe  Enhancement  staff  in 
Sacramento,  California,  and  by  Regional 
Office  staff  in  Portland.  Oregon.  No 
scientific  data  concerning  kit  fox 
population  status  or  other  demographic 
information  of  any  kind  was  submitted 
in  support  of  this  petition.  It  is  based 
only  on  taxonomic  considerations. 

Based  on  the  preceding  discussion,  the 
Ser\'ice  concludes  that  the  status  of  kit 
fox  and  swift  fox  taxonomy  remains 
open  to  interpretation  and  is  the  subject 
of  continuing  scientific  debate.  Dragoo 
et  aJ.  (1990)  presents  information  that 
certainly  has  scientific  merit,  and  the 
taxonomy  proposed  therein  has  been 
accepted  by  some  authors.  However, 
taxonomic  revisions  referenced  in  the 
petition  have  not  been  accepted 
universally,  and  the  ongoing  mtDNA 
study  may  shed  additional  light  on  this 
question.  The  Servjce  further  concludes 
that  the  San  Joaquin  kit  fox  is  a  distinct 
population  segment  that  is  subject  to 
protection  under  the  Act  regardless  of 
the  outcome  of  continuing  debate  over 
arid-land  fox  taxonomy. 

In  conclusion,  the  Service  finds  that 
the  petitioner  has  not  presented 
substantial  information  indicating  that 
delisting  the  San  Joaquin  kit  fox  may  be 
warranted.  This  decision  is  based  on 
scientific  information  contained  in  the 
petition,  referenced  in  the  petition,  and 
otherwise  available  to  the  Service  at 
this  time,  ■■  . 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agerKy 
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authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


Western  Regional  Office,  9580  Micron 
Avenue,  Sacramento,  CA  95827,  (916) 
551-3220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  640,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247. 

SUPPLEMENTARY  INFORMATION: 


[Docket  No.  92-040-11 

Availabiity  of  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact  Concerning 
Mexican  Fruit  Fly  Eradication  Project 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  pubHc 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  and  is 
making  available  an  environmental 
assessment  and  finding  of  no  significant 
impact  for  the  Mexican  fruit  fly 
eradication  project  in  the  Los  Angeles, 
CA,  area.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  methods  employed 
to  eradicate  the  Mexican  fruit  fly  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

ADDRESSES:  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141. 
South  Building.  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC  20250,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  In  addition,  copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impact  may  be 
obtained  upon  request  from: 

(1)  Michael  B.  Stefan,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  room  640. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8247;  or 

[2]  Jim  Reynolds,  Regional  Director, 


and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28, 
1979,  and  44  FR  51272-51724,  August  31, 
1979. 

Done  in  Washington,  DC,  this  18th  day  of 

June  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  92-14817  Filed  6-2J-92;  8:45  amj 
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Background 

In  accordance  with  7  U.S.C.  147a,  148, 
and  450,  the  Secretary  of  Agriculture  is 
authorized  to  cooperate  with  the  States 
and  certain  other  organizations  and 
individuals  to  control  and  eradicate 
plant  pests. 

The  Mexican  fruit  fly,  which  is 
present  in  the  Los  Angeles,  CA,  area,  is 
an  exotic  agricultural  pest  that  attacks 
fruit  such  as  citrus,  mangoes,  avocados, 
peaches,  pears,  and  a  wide  variety  of 
other  fruits  and  vegetables.  The  short 
life  cycle  of  the  Mexican  fruit  fly  allows 
rapid  development  of  serious  outbreaks 
that  can  cause  severe  economic  losses 
in  commercial  citrus-producing  areas. 
The  U.S.  Department  of  Agriculture 
(USDA),  in  cooperation  with  the  State  of 
California,  has  developed  a  project  to 
eradicate  the  Mexican  fruit  fly  in  the  Los 
Angeles,  CA.  area. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  USDA,  has 
prepared  an  environmental  assessment 
to  evaluate  the  effects  of  this 
eradication  project  on  the  enviroimient. 
Based  on  the  envirormiental  assessment. 
APHIS  has  determined  that  the 
eradication  project  in  California  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.], 
(2)  Regulations  of  the  Council  on 
Envirormiental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (7  CFR  part  lb). 


[Docket  No.  92-073-1] 

List  Of  Approved  Ports  of  Emtiarkation 
for  the  Export  of  Animals  to  Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice.    ' 

summary:  This  notice  provides  the 
public  with  a  list  of  10  ports  available 
for  the  export  of  animals  from  the 
United  States  into  Mexico.  These  ports 
are  approved  by  the  Government  of 
Mexico  for  this  purpose.  We  are 
providing  this  information  as  a  courtesy 
to  persons  interested  in  exporting 
animals  from  the  United  States  into 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  David,  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff.  Veterinary  Services.  APHIS. 
USDA.  room  761.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782, 
(301)  436-7511. 

SUPPi^MENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  regulates  the  exportation  of 
certain  animals  to  ensure  that  they  are 
free  from  communicable  diseases.  The 
regulations  in  9  CFR  part  91  (referred  to 
below  as  the  regulations),  among  other 
things,  list  the  APHIS-approved  ports  of 
embarkation  for  all  horses,  cattle,  sheep, 
swinerand  goats  exported  from  the 
United  States  to  any  country  except 
Mexico  or  Canada.  Thp  regulations  do 
not  require  animals  exported  to  Mexico 
or  Canada  to  be  exported  through 
APHIS-approved  ports  of  embarkation. 
However,  the  Mexican  government  has 
approved  ports  of  embarkation  for 
animals  exported  from  the  United  States 
into  Mexico. 
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The  Director  of  Animal  Health  of  the 
Government  of  Mexico  has  notified  us 
that  the  following  ports  are  approved  by 
the  Government  of  Mexico  for  the 
export  of  animals  from  the  United  States 
into  Mexico.  As  a  courtesy,  we  are 
giving  notice  that  these  10  ports  are 
available  for  the  exportation  of  animals 
from  the  United  States  into  Mexico: 


Bovine. and  equine 
exports  only 


Anzona: 

Miclielena  Trueking 
Company,  Livestock 
Export  Facility.  P.O. 
Box  560  (Old 
Tucson  Road). 
Nogales.  AZ  85628 

•  IS.  Iirport  Corrals, 
c/o  Bob  CitMuds. 
Av«nue  E.,  County 
25.  1/4  Street  San 
Ijiim,  AZ  85349. 
California.  Brandetibur;! 

Feedyard.  903  North 

Highway  98,  Calexjcu. 

CA  92231. 
Mew  Mexico.  Columbus 

Stockyards.  Liwastock 

Export  Facility. 

Columbus,  NM  88029 
Texas: 

Texas  Oepartmenl  of 
Agnculture, 
L.-vestock  Export 
Facility,  | 

intemational 
Airport 

Brownsville,  TX 
78S2a 

Texas  Department  of 
Agriculture, 
livestock  Export 
Facility.  Box  1048, 
Del  Rio.  TX  78840. 

Texas  Department  of 
Agnculture, 
livestock  Export 
Facility.  Box  1184. 
PaKlePeM,!^ 
78852. 

Tt-xas  Department  of 
Agriculture. 
Livestock  Export 
Facility,  10800 
Socorro  Drive.  El 
Pasa  TX  799V. 

Texas  Department  of 
Agrtcuiture, 
Livestock  Export 
FaciKty.  Route  1. 
Box  67-P.  Laredo. 
TX  78044. 

\ew  Port  of  Entry 
Building.  Livestock 
Export  Facility. 
Presidio.  TX  79831 


Bovine,  equine,  capnr.e. 
ovine,  and  swine 
exports  only 


Bovine  and  equine 
exports  only 


Bovine  and  equine 
exports  only 


Bovine,  equine,  caprine, 
ovine,  and  swine 
exports  only 


Bovine,  equine,  capnn.f. 
ovine,  and  swine 
exports  only 


Bovint;.  equute,  caprine, 
ovine,  and  sitdne 
exports  only 


Bovine.  equ:ne.  capnne. 
nvine.  and  swine 
exports  only 


Bovine,  equine,  capnne. 
ovine,  and  sxwtnt* 
exports  only 


Bovine  and  equine 
exports  only 


This  notice  provides  information  only 
dnd  does  not  change  the  regulations  in  9 
CFRpartW.     | 

Done  In  Washington.  DC,  this  19th  day  of 
|une  1992. 

tooiue  |.  Ung. 

Acting  Administrator,  Animal  and  Plant 

Hei^lth  Inspection  Service. 

I  PR  Doc  92-14619  Filed  &-23-«2:  a43  ami 
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Forest  Service 

Southwestern  Region,  Arizona,  New 
Mexico,  West  Texas  and  Oidahoma: 
Amendment  of  National  Forest 
Management  Plans  In  the 
Southwestern  Region  to  Include 
Guidelines  for  Management  of  Hatrttat 
for  the  Mexican  Spotted  Owl  and 
Nortttem  Goshawks 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

summary:  The  Southwestern  Region  of 
the  Forest  Service  is  planning  to  prepare 
an  environmental  impact  statement  on  a 
proposal  to  amend  forest  land  and 
resource  management  plans  to 
incorporate  guidelines  for  management 
of  habitat  for  the  Mexican  spotted  owl 
and  northern  goshawks.  The  forest  plan 
amendments  will  incorporate  the  latest 
scientific  information  and  practical 
experience  gained  from  implementing 
interim  guidelines  for  both  species. 
Interim  guidelines  for  the  northern 
goshawk  and  manual  direction  for  the 
Mexican  spotted  owl  will  be  replaced  by 
forest  plan  amendments. 
DATES:  Comments  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  by  July  31. 1992. 
ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service.  Southwestern 
Region.  517  Gold  SW..  Albuquerque. 
New  Mexico  B710Z  Attn:  Director  of 
Land  Management  Planning. 
RESPONSIBLE  OFFiaAU  The  Regional 
Forester.  Southwestern  Region,  will  be 
the  responsible  official  and  will  decide 
on  amendments  to  forest  plans  to 
incorporate  Mexican  spotted  owl  and 
northern  goshawk  management 
guidelines. 

FOR  FURTHER  INFORMATION  CONTACT 

Director  of  Land  Management  Planning 
(505)  842-3210. 

SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  is  planning  to  amend 
forest  plans  in  the  Southwestern  Region 
to  include  guidelines  for  management 
and  protection  of  habitat  for  Mexican 
spotted  owls  and  northern  goshawks. 

Mexican  Spotted  Owl  Background 

The  Southwest  Region  has  been 
concerned  about  the  status  of  Mexican 
spotted  owl  since  the  early  1980'8  when 
several  draft  forest  plans  proposed 
increases  in  the  amount  of  timber  to  be 
har^'ested  from  slope.s  greater  than  40 
percent.  Historically,  there  was  little 
timber  harvested  from  these  steeper 
areas;  thus  there  was  little  concern 
expressed  about  the  continued  viability 


of  this  species.  In  1983.  the  Regional 
Forester  added  this  species  to  his 
"Sensitive  Species  List"  as  concern  for 
Mexican  spotted  owl  population 
viability  increased. 

In  January  1988.  the  Regional  Forester 
formed  a  Task  Force  comprised  of 
Forest  Service  and  external  parties.  The 
Task  Force's  purpose  was  to  provide 
recommendations  to  the  Regional 
Forester  on  Mexican  spotted  owl 
management  studies  and  monitoring. 

In  June  1989.  the  Regional  Forester 
adopted  Interim  Directive  No.  1.  which 
was  based  on  recommendations  made 
by  the  Task  Force.  The  Region  revised 
and  reissued  this  direction  in  Interim 
Directive  No.  2  in  June  1990.  Interim 
Directive  No.  2  expired  in  December 
1991;  however,  the  Regional  Forester 
directed  Forest  Supervisors  to  continue 
implementation  of  the  interim  direction 
until  final  guidelines  could  be  prepared. 

In  1989.  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  was  formally 
petitioned  to  list  the  Mexican  spotted 
owl  as  a  threatened  species.  The 
petition  for  listing,  a  Status  Review  of 
the  Mexican  spotted  owl  prepared  by 
USFWS  in  1991,  and  the  USFWS 
proposed  rule  for  listing  the  Mexican 
spotted  owl  as  threatened  in  late  1991 
accelerated  the  Forest  Service's  effort  to 
prepare  a  conservation  strategy  for 
Mexican  spotted  owl.  A  Notice  of  Intent 
to  prepare  an  environmental  impact 
statement  on  the  Mexican  spotted  owl 
conservation  strategy  was  issued  on 
April  7, 1992.  A  draft  environmental 
impact  statement  should  be  released  in 
Fall  1992.  A  final  environmental  impact 
statement,  associated  Record  of 
Decision,  and  appropriate  Mexican 
spotted  owl  manual  direction  will  be 
available  to  the  public  by  Winter  1992. 
The  manual  direction  that  discusses 
final  Mexican  spotted  owl  direction  will 
guide  site  specific  project  design  until 
forest  plans  can  be  amended  by  the 
environmental  impact  statement 
prepared  as  a  result  of  this  Notice  of 
Intent. 

Northern  Goshawk  Background 

The  Southwestern  Region  has  been 
concerned  with  ensuring  the  viability  of 
northern  goshawk  for  the  last  decade. 
After  reviewing  the  status  of  northern 
goshawk  in  early  1990,  the  Regional 
Forester  established  a  Task  Force  and  a 
separate  Scientific  Committee  to  review 
northern  goshawk  habitat  management 
needs.  Based  on  information  from  these 
two  groups,  interim  guidelines  were 
issued  in  April  1991,  and  revised  in 
October  1991.  The  revised  interim 
guidelines  expired  June  6. 1992.  The 
Scientific  Committee  issued  their  finas 
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management  recommendations  for 
northern  goshawk  habitat  management 
guidelines  in  November  1991.  Another 
set  of  interim  giiidelines  was  published 
in  June  1992,  which  will  guide  site 
specific  project  design  until  forest  plans 
can  be  amended  by  the  environmental 
impact  statement  prepared  as  a  result  of 
this  Notice  of  Intent. 

Both  the  Mexican  spotted  owl  manual 
directive  and  northern  goshawk  interim 
guidelines  will  be  superceded  when  this 
environmental  impact  statement  is 
completed. 

Preliminary  issues  include  effects  on 
habitat  and  population  viabihty;  effects 
on  goals,  objectives,  goods  and  services 
to  be  produced  under  forest  plans; 
effects  on  other  forest  plan  standards 
and  guidelines;  effects  on  jobs,  income 
and  rural  community  economics;  effects 
on  forest  structure  and  composition; 
effects  on  forest  health;  effects  on 
outstanding  statutory  rights;  and  effects 
on  recreation  and  visual  quality.  These 
issues  will  be  refined  and  developed  in 
detail  as  scoping  proceeds.  Comments 
on  the  issues  and  suggestions  for 
additional  issues  are  welcome  in 
response  to  this  Notice  of  Intent. 
A  detailed  scoping  and  public 
involvement  plan  has  not  yet  been 
developed.  An  interdisciplinary  team 
will  be  selected  to  do  the  environmental 
analysis,  prepare  and  accomplish 
scoping  and  public  involvement 
activities.  This  interdisciplinary  team 
should  be  selected  and  begin  work  in 
July  1991.  Comments  on  the  nature  and 
timing  of  scoping  and  public 
participation  activities  would  be 
beneficial  to  the  team  in  preparation  of 
a  scoping  plan.  Additional  public  notice 
will  be  given  of  specific  planned 
activities  when  the  scoping  and  public 
involvement  plan  is  developed. 

Preliminary  alternatives  may  include 
continuation  of  present  forest  plan 
guidelines  (no  action  alternative); 
continuation  of  June  1992  northern 
goshawk  interim  guidelines  and 
Mexican  spotted  owl  manual  direction; 
amendment  of  forest  plans  to 
incorporate  Mexican  spotted  owl 
manual  direction  and  June  1992  interim 
guidelines;  and  amend  forest  plans  to 
incorporate  different  Mexican  spotted 
owl  and  northern  goshawk  guidelines. 
The  interdisciplinary  team  will  be 
developing  the  range  of  alternatives  to 
be  considered  and  comments  on  the 
range  of  alternatives  to  be  considered 
will  be  beneficial.  Additional 
opportunities  to  comment  on 
alternatives  will  be  provided  as  the 
process  proceeds. 

It  is  anticipated  that  environmental 
analysis  and  preparation  of  draft  and 
final  environmental  impact  statement 


will  take  about  2  years.  The  draft 
environmental  impact  statement  can  be 
expected  in  the  fall  or  winter  of  1993 
and  a  final  environmental  impact 
statement  can  be  expected  the  summer 
of  1994. 

A  ninety  day  comment  period 
pursuant  to  36  CFR  219.10(b)  will  be 
provided  for  the  public  to  make 
comments  on  the  draft  environmental 
impact  statement.  This  comment  period 
will  be  in  addition  to  scoping  and  other 
public  participation  opportunities  that 
will  be  provided  throughout  the  process. 
A  record  of  decision  will  be  prepared 
and  filed  with  the  final  environmental 
impact  statement.  A  ninety  day  appeal 
period  pursuant  to  36  CFR  217.8(a)  will 
be  applicable. 

The  ninety  day  comment  period  on  the 
draft  envirormiental  impact  statement 
will  begin  when  the  Environmental 
Protection  Agency's  Notice  of 
Availabihty  appears  in  the  Federal 
Register. 

It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  in  review  of  the  draft 
environmental  impact  statement.  To  be 
the  most  helpful,  conmients  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  Council  on 
Envirormiental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp  v.  NRDC  435  US  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  envirormiental 
impact  statement.  City  ofAngoon  v. 
Model,  (9th  Circuit  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  June  15. 1992. 
R.  Forrest  Carpenter, 
Deputy  Regional  Forester,  Southwestern 
Region. 
[FR  Doc.  92-14686  Filed  6-23-92;  8:45  am] 

BILUNO  COOC  34t«-11-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Umit  for 
Certain  Cotton  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  In  Singapore 

June  18, 199^ 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 


EFFECTIVE  DATE:  June  25, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  1992 
designated  consultation  level  for 
Category  200. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  56  FR  60101,  published  on 
November  27. 1991).  Also  see  56  FR 
63501,  published  on  December  4, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions.  | 

Auggie  D.  Tantillo,  I       - ' 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  bnpleoientatioD  of  Textile 
Agreements 

June  18, 1992. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
X)229. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  27, 1991,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
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Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Singapore  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 1992 
and  extends  through  December  31. 1992. 

Effective  on  June  25, 1992,  you  are  directed 
to  amend  the  November  27, 1991  directive  to 
increase  the  limit  for  Category  200  to  451.996 
kilograms  '. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.Q  553(a)(1). 

Sincerely. 
Auggie  D.  TaBtlilo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  92-14811  Filed  6-2a-92;  8:45  am) 
BUXmO  CODE  3S10-0R-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposed 
Conbvct 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract 

summary:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
CBOT  agricultural  index  futures.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  July  24. 1992. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CBOT 
agricultural  index  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT 

Please  contact  Frederick  Linse  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  telephone  202- 
254-7303.      1 1 


'  The  limit  hat  not  been  adjusted  to  account  for 
any  importa  exported  after  December  31. 1991. 


SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission  2033  K  Street  NW.. 
Washington.  DC  20581.  Copies  of  the 
terms  and  condition  can  be  obtained 
through  die  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  application 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145<5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions,  or  with  respect  to 
other  materials  submitted  by  the 
exchange  in  support  of  the  applications, 
should  send  such  comments  to  Jean  A. 
Webb.  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW.. 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  June  19. 1992. 
Gerald  D.  Gay. 
Director. 

(FR  Doc.  92-14820  Filed  6-23-^2:  8:45  am) 
■aUNQ  CODE  •381-Ot-M 


DEPARTMENT  OF  DEFENSE 

Department  of  th«  Army 

Rules  and  Accessorial  Services 
Governing  the  Movement  of 
Department  of  Defense  Bulk  Liquid 
Commodity  Traffic  Requiring  Tank 
Truck  Service 

agency:  Military  Traffic  Management 

Command,  DOD. 

action:  Procedural  changes  in  DOD 

freight  rate  acquisition  programs:  final 

rule. 

summary:  On  September  10. 1991.  die 
Military  Traffic  Management  Command 
(MTMC).  published  a  cancellation  to  the 
final  notice  on  Rules  and  Accessorial 
Services  Governing  the  Movement  of 
Department  of  Defense  Bidk  Liquid 
Commodity  Traffic  Requiring  Tank 
Truck  Service  (56  FR  46769).  MTMC 
Freight  Traffic  Rules  Publication  No.  4. 
will  be  issued  on  August  3. 1992.  with  an 


effective  date  of  November  30,  1992.  The 
following  items  were  appended  since 
the  cancellation  of  the  previous 
publication:  new  DOD  Unique 
Commodity  Codes  for  Bulk  Liquids. 
Astray  freight  telephone  numbers; 
requirements  for  the  Prompt  Payment 
Act  and  notations  to  confirm  normal 
pickup  and  deliverj'  hours.  Copies  of  the 
publication  and  related  information  may 
be  obtained  after  the  issue  date,  by 
writing  to:  Military  Traffic  Management 
Command.  ATTN:  MTIN-NG.  5611 
Columbia  Pike.  Falls  Church.  VA  22041- 
5050. 

EFFECTIVE  DATE;  November  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Blaise  Guzzardo  or  Ms.  Leesha 
Saunders.  HQ.  Military  Traffic 
Management  Command.  ATTN:  MTIN- 
NG.  5611  Columbia  Pike.  Falls  Church. 
VA  22041-5050.  or  telephone  (703)  756- 
1585. 

SUPPLEMENTARY  INFORMATION:  The 

transportation  regulatory  reform 
legislation  enacted  over  the  past  several 
years  has  brought  an  influx  of  new 
carriers  doing  business  with  DOD 
resulting  in  a  corresponding 
proliferation  of  rate  publications,  and  a 
great  diversity  in  the  manner  in  which 
carriers'  rates,  rules,  and  services  are 
expressed  within  those  publications.  As 
a  result  the  standardization  and 
automation  of  carriers'  rates  and 
charges  are  essential  to  the  formulation 
of  a  successful  and  manageable  rate 
comparison  program.  Automation  is 
feasible,  of  course,  only  if  these  rates 
and  charges  are  expressed  in  a  uniform 
manner  compatible  with  electronic  data 
processing. 

MTMC  Freight  Traffic  Rules 
Publication  No.  4  (MFTRP  No.  4) 
contains  both  rules  and  accessorial 
service  requirements  to  govern  the  rates 
and  senices  of  all  motor  tank  truck 
carriers  doing  business  with  DOD.  The 
publication  has  application  to  both 
interstate  and  intrastate  commerce  from, 
to.  or  between  points  in  the  continental 
United  States  (CONUS).  and  from,  to  or 
between  points  in  CONUS  and  points  in 
Alaska  and/or  Canada  which  are 
specified  in  carriers'  individual  tenders 
filed  with  HQ.  MTMC.  The  purpose  in 
developing  this  publication  is  to  define 
and  clearly  express  the  transportation 
needs  of  DOD  for  the  movement  of  bulk 
liquid  commodities  requiring  tank  truck 
service  and  to  provide  the 
standardization  necessary  for  achieving 
a  fully  automated  system  for  routing  and 
auditing  DOD  traffic. 

This  publication  is  designed  to  be 
used  wirii  DOD  Standard  Tender  of 
Freight  Services.  MT  Form  264-R.  Bulk 
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liquid  commodity  tenders  fded  on  or 
after  November  30. 1992,  must  be 
submitted  on  MT  Form  364-R.  Carriers 
with  voluntary  rate  tenders  currently 
filed  on  Optional  Form  280,  will  have  to 
cancel  those  tenders  and  re-submit  their 
tenders  on  MT  Form  364-R.  by  the 
effective  date  of  the  governing 
publication.  Tenders  of  carriers  subject 
to  MFTRP  No.  4  may  not  refer  to  any 
other  publication  for  application  of  rates 
and  charges  therein. 

The  earlier  edition  of  this  publication, 
dated  August  30, 1991,  was  rescinded,  as 
of  September  16, 1991  (56  FR  46760)  and 
should  be  discarded.  Only  the  August  3, 
1992  issue  of  this  publication  will  be 
used. 

Kenneth  L  Denton. 

Army  Federal  Register  Liaison  Officer 
(FR  Doc.  92-14839  Filed  6-23-82:  8:45  am] 
BHJJNQ  COOC  I710-«-« 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Notice  was  published  )une  9, 1992.  at 
57  FR  24484  that  the  Naval  Research 
Advisory  Committee  Panel  on  STOVL 
(Short  Take-off/Vertical  Landing)  Strike 
Fighter  (SSF)  Replacement  Aircraft  in 
the  2010-2020  Timeframe  will  meet  on 
June  23  and  24, 1992  at  the  Center  for 
Naval  Analyses.  4401  Ford  Avenue, 
Alexandria,  Virginia.  A  new 
requirement  for  additional  briefings  on 
future  program  requirements 
necessitates  a  change  in  the  date  of  the 
meeting.  The  meeting  will  be  held  on 
June  23,  24,  and  25, 1992.  All  other 
information  in  the  previous  notice 
remains  effective.  In  accordance  with  5 
U-S.C.  section  552b(e)(2),  the  meeting 
change  is  publicly  announced  at  the 
earliest  practical  time. 

Dated:  June  16. 1992. 
Wayne  T.  Baudno 

Lieutenant.  /AGC.  U.  S.  Naval  Reserve, 
Altemcte  Federal  Register  Liaison  Officer 
(FR  Doc.  93-14775  Filed  6-23-92;  8.45  am) 

BILLIMO  COOC  3aiO-AE-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

I  Docket  No.  RP92-190-0001 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 


June  18.  1992. 

Take  notice  that  Carnegie  Natural  Gas 
Company  ("Camegie")  on  June  16, 1992, 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff,  Second  Revised  Volume  No. 
1.  six  copies  of  the  following  primary 
and  alternate  tariff  sheets: 

Thirty-Third  Revised  Sheet  No.  8 
Thirty-Third  Revised  Sheet  No.  9 
Alt  Thirty-Third  Revised  Sheet  No.  8 
Alt  Thirty-Third  Revised  Sheet  No.  9  ' 

Carnegie  states  that  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 
§  154.63  of  the  Commission's 
regulations,  it  is  filing  the  above  tariff 
sheets  to  effect  a  $02550 per  Dth 
decrease  in  the  commodity  rate  charged 
to  UGI  Corporation  ("UGI")  for  sales 
service  under  Carnegie's  Rate  Schedule 
CDS.  The  above  primary  tariff  sheets 
reflect  a  decrease  of  $0.2550  per  Dth  in 
the  effective  commodity  rate  charged 
only  to  UGI  under  Rate  Schedule  CDS, 
whereas  the  alternate  tariff  sheets 
reflect  a  decrease  of  $0,255  per  Dth  in 
the  effective  commodity  rate  charged  to 
all  customers  under  Carnegie's  Rate 
Schedules  CDS  and  LVWS. 
Camegie  requests  that  the 
Commission  accept  the  primary  tariff 
sheets  to  become  effective  on  July  20. 
1992.  In  the  event  that  the  primary 
sheets  are  not  put  into  effect.  Camegie 
requests  that  the  alternate  tariff  sheets 
become  effective  on  July  20, 1992. 
Camegie  also  requests  that  in  the  event 
the  Commission  were  to  determine  that 
It  cannot  allow  the  primary  tariff  sheets 
to  become  effective  on  July  20. 1992,  and 
instead  allows  the  altemate  tariff  sheets 
to  become  effective  on  July  20. 1992.  that 
the  Commission  accept  the  primary 
tariff  sheets  for  filing,  suspend  them 
until  November  1. 1992.  and  estabhsh  a 
proceeding  in  which  the  justness  and 
reasonableness  of  Carnegie's  primary 
tariff  sheets  can  be  determined  in  time 
for  the  commencement  of  the  winter 
heating  season.  Camegie  also  requests, 
to  the  extent  necessary,  a  one-day 
suspension  of  the  proposed  rates. 

Camegie  states  that  the  reason  for  the 
proposed  rate  decrease  is  to  "cure"  an 
asserted  "market  out"  condition  under 
its  CDS  serx'ice  agreement  with  UGI, 
and  thereby  retain  UGI  as  a  firm  sales 
customer  on  Carnegie's  system  pending 
the  outcome  of  Carnegie's  restructuring 
'    proceeding  pursuant  to  Order  No.  636. 
Camegie  states  that  the  service 
agreement  with  UGI  contains  a  market 
out  provision  that  enables  UGI  to 
terminate  its  contract  with  Camegie 
upon  giving  twelve  months'  notice  that  a 
market  out  condition  has  occurred. 
Camegie  further  states  that  by  letter 
dated  April  27. 1992,  UGI  informed 
Camegie  that,  in  its  opinion,  a  market 
out  condition  under  Its  contract  existed 
and  that  it  wished  to  terminate  its 
service  agreement  with  Camegie 
effective  May  1. 1993.  Camegie  also 


states  that  Camegie's  service  agreement 
with  UGI  permits  Camegie  to  cure  the 
market  out  condition  by  reducing  its 
effective  rate  to  UGI  under  Rate 
Schedule  CDS  and  that  the  rate 
decrease  to  UGI  proposed  in  its  fding  is 
in  furtherance  of  Camegie's  contractual 
right  to  cure  the  market  out  condition 
and  retain  UGI  as  a  firm  customer  on 
Camegie's  system. 

Camegie  states  that  copies  of  the 
filing  were  served  upon  Camegie's 
jurisdictional  sales  customers  and 
Interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  rales  of 
practice  and  procedures  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
June  25, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action -to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCaahell. 
Secretary. 
(FR  Doc  92-14786  Filed  6-23-fl2;  8:45  amj 

WLLNM  coot  «717-0t-ll 


IDodcet  No.  QF92-«8-000] 

Fischer  Energy.  Inc.;  Amendment  to 
Rling 

lune  18. 1992.  ! 

On  June  16. 1992,  Fischer  Energy,  Ipc, 
(Applicant)  tendered  for  filing 
amendments  to  its  filing  in  this  docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
structure  of  its  small  power  production 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by  Jul]' 
6, 1992.  and  must  be  served  on  the 
Applicant.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
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not  serve  to  make  protestants  parties  to 

tlie  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  92-14784  Filed  6-23-92;  8:45  am) 

nujNO  cooe  6717-01-M 

[Docket  No.  RS92-92-000] 
Jupiter  Energy  Corp.;  Filing 

June  la  1992. 

Take  notice  that  on  May  26, 1992, 
lupiter  Energy  Corporation  (Jupiter)  filed 
a  Request  For  Determination  That 
Restructuring  Proceeding  Is 
Unnecessary.  Notice  is  hereby  given 
that  comments  on  Jupiter's  filing  are  due 
on  or  before  June  25. 1992. 
LoteD.CadwlL 
Secretary. 

(FR  Doc.  92-14785  Filed  6-23-92;  8:45  am] 
BtixiNQ  CODE  cnr-Oi-M 


[Docket  Na  RP92-109-009] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  18, 1992. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  June  16, 
1992,  tendered  for  filing  to  become  part 
of  Northern's  F.E.R.C.  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  proposed  to  be  effective 
April  8, 1992: 

Second  Substitute  Fifth  Revised  Sheet  No. 
52F.3a 

Northern  states  that  such  tariff  sheet 
is  being  submitted  in  compliance  with 
the  Commission's  Order  issued  June  4, 
1992,  in  Docket  No.  RP92-109-001.  et  al. 
to  revise  the  tariff  language  proposing  to 
implement  a  request  fee  for  both  new 
and  pending  firm  transportation 
requests  to  include  the  provision  that  in 
the  event  a  Shipper  withdraws  its 
request  for  service  before  Northern 
tenders  a  Service  Agreement,  the 
request  fee  plus  applicable  interest  will 
be  refunded  to  the  Shipper,  provided 
that  Northern  has  not  constructed 
facilities  for  that  shipper. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 


with  rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  25. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  92-14787  Filed  6-23-92;  8:45  am) 
BtUMO  COOE  e717-01-M 

[Docket  No.  RP92-157-001 J 

Pacific  Offshore  Pipeline  Co;  Notice  of 
Compliance  Filing 

June  18, 1992. 

Take  notice  that  on  June  IQ^  1992. 
Pacific  Offshore  Pipeline  Company 
(POPCO)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Original  Sheet  No.  50. 

POPCO  states  that  the  filing  is  being 
made  in  compliance  with  Ordering 
Paragraph  (C)  of  the  Commission's  order 
issued  June  1, 1992  which  directed 
POPCO  to  correct  referencing  errors  in 
the  tariff  sheet  and  file  the  corrected 
tariff  sheet  within  fifteen  days  of  the 
date  of  the  order. 

POPCO  states  that  copies  of  the  filing 
is  being  served  on  all  parties  listed  on 
the  official  service  list  established  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's  rules 
of  practice  and  procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  25. 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  92-14788  Filed  6-23-92:  8:45  am] 

BiUJNQ  CODE  e717-01-M 

[Docket  No.  RP92-166-001] 

Panhandle  Eastern  Pipe  Une  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

June  la  1992. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on  June 


15, 1992,  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Substitute  Original  Sheet  No.  32-AQ.7 
Substitute  Original  Sheet  No.  32-BU.8 

Panhandle  proposed  an  effective  date 
of  June  1. 1992. 

Panhandle  states  that  the  tariff  sheets 
are  being  filed  incompliance  with  an 
Order  issued  May  29. 1992,  in  Docket 
No.  RP92-166-000  which  required 
Panhandle  to  revise  its  tariff  language  to 
assure  the  benefits  Panhandle  receives 
from  retained  volumes  of  unauthorized 
gas  be  provided  to  both  sales  and 
transportation  customers.  Panhandle 
also  states  that  since  Panhandle's 
original  proposal  involved  only  the  use 
of  the  F*GA  for  sales  customers,  the  most 
efficient  method  of  reflecting  the  benefit 
of  retained  volumes  is  to  treat  such 
amounts,  less  applicable  penalties,  as  a 
refund  amount  in  the  Account  858 
tracking  provisions  already  in  place  in 
Panhandle's  tariff  for  both  sales  and 
transportation  services.  The  revised 
tariff  provisions  reflect  that  approach. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  Norih  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  C¥K 
385.211.  All  such  protests  should  be  filed 
on  or  before  June  25, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbeU, 
Secretary. 
[FR  Doc.  92-14789  Filed  6-24-92:  8:45  am] 

BiLUNO  COOE  e717-01-M 


[Docket  No.  RP92-165-000] 

Trunkline  Gas  Co.;  Technical 
Conference 

June  1&  1992. 

In  the  Commission's  order  issued  on 
May  29, 1992,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 
The  conference  to  address  the  issues 
has  been  scheduled  for  Monday,  June  29. 
1992,  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street  NE.,  Washington.  DC  20426. 
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Ail  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  93-14790  Filed  6-2»-e2;  a-45  am] 

BtLLNM  COOC  6717-01-11 


[Docktt  No.  RP92-ie9-0001 

United  Gas  Pipe  Une  Co;  Proposed 
Changes  In  FERC  Gas  Tariff 

June  18. 1992. 

Take  notice  that  on  June  15, 1992, 
United  Gas  Pipe  Line  Company  (United) 
tendered  for  filing  as  part  of  its  Third 
Revised  Volume  No.  1  FERC  Gas  Tariff, 
the  following  tariff  sheets  with  a 
proposed  effective  date  of  July  15, 1992: 

Second  Revised  Sheet  No.  4L 
Original  Sheet  No.  4M 
Original  Sheet  No.  4N 
Original  Sheet  No.  40 
Original  Sheet  No.  4P 
Original  Sheet  No.  4Q 

United  states  that  the  above-reference 
tariff  sheets  is  being  submitted  to 
comply  with  the  Commission's  Notice  of 
Further  Extension  of  Time  issued 
February  11. 1992,  for  United  to  file 
revised  tariff  sheets  to  collect  from  its 
customers  take-or-pay  costs  billed  to 
United  by  Sea  Robin  Pipeline  Company 
(Sea  Robin)  as  required  by  the 
Commission's  July  18. 1991,  Order 
Denying  Requests  for  Rehearing  in  the 
above-captioned  proceeding.  56  FERC 
(CCH)  1  61,076  (1991). 

United  also  states  that  the  above- 
referenced  tariff  sheets,  is  in  compliance 
with  the  Commission's  February  Order 
granting  rehearing  to  Texas 
Transmission  Corp  (Texas  Gas).  54 
FERC  (CCH)  1  61.211.  61,627  (1991),  and 
the  subsequent  May  and  )uly  orders 
denying  rehearing  of  the  February  order, 
55  FERC  (CCH)  ^  61.256  (1991)  and  56 
FERC  (CCH)  I  61,076  (1991),  reduce  by 
half  United's  allocation  to  Texas  Gas  of 
Sea  Robin  take-or-pay  costs.  The  dollars 
reallocated  away  from  Texas  Gas  have 
been  spread  over  United's  citygate 
customers. 

United  states  that  copies  of  the  filing 
were  served  by  first-class  mail  upon  all 
of  its  sales  customers,  interested  state 
commissions  and  each  person  listed  on 
the  official  service  list  compiled  by  the 
secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission's 


rules  and  regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  25, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  In  the  public  reference  room. 

LoUD.Caahell, 

Secretary. 

[FR  Doc  9Z-14791  Filed  &-23-92;  8:45  amj 

BHxma  COOC  nn-oi-n 


Lois  D.  Caahflll. 

Secretary. 

(FR  Doc.  92-14792  Filed  6-27-02;  8:45  am] 

MLLNta  COOC  1717-01-11 


(Docket  No.  RP92-1 14-003]     . 

Williams  Natural  Gas  Co.;  Proposed 
Cttanges  In  FERC  Gas  Tariff 

)une  18, 1992. 

Take  notice  that  Williams  Natural 
Gas  Company  fWNG)  on  June  15, 1992 
tendered  for  filing  Second  Substitute 
Third  Revised  Sheet  No.  246  to  Its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective  March  15, 1992.     ■ 

WNG  states  that  it  made  a  filing  on 
April  7, 1992  in  the  above  referenced 
docket.  By  Commission  order  (order) 
issued  May  18. 1992,  WNG  was  directed 
to  file  language,  within  30  days  of  the 
issuance  of  the  order,  giving  Authorized 
Overrun  Service  the  same  priority  as  the 
underlying  transportation  agreement. 
The  instant  filing  is  being  made  to 
comply  with  the  order. 

WNG  states  that  a  copy  of  Its  filing 
was  served  on  all  jurisdictional 
customers  and  Interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  In  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  25, 1992.  Protests  will  be 
considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspeciton  In  the  Pubhc  Reference 
Room. 


(Docket  Not.  TA92-2-49-000  and  TIIW-7- 
49-000 

Wllllston  Basin  Interstate  Pipeline  Co; 
Notice  of  Purchased  Gas  Cost 
Adjustment  Filing 

June  18. 1992. 

Take  notice  that  on  June  15, 1992, 
Willlston  Basin  Interstate  Pipeline 
Company  (Wllllston  Basin),  200  North 
Third  Street,  suite  300,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  its 
Annual  Purchased  Gas  Cost  Adjustment 
Filing  (PGA)  pursuant  to  18  CFR  154.301. 
et  seq.  of  the  Commission's  Regulations, 
sections  21.  30  and  35  of  Ite  FERC  Gas 
Tariff  (First  Revised  Volume  No.  1  and 
Original  Volume  Nos.  1-A  and  1-B, 
respectively)  and  the  Commission's  June 
10, 1992  Order  in  Docket  Nos.  TAfl2-l-  . 
49-000  and  TM92-6-49-000. 

The  proposed  effective  date  of  the 
tariff  sheets  is  August  1, 1992. 

Wllllston  Basin  states  that  3rd  Rev  Alt 
43rd  Revised  Sheet  No.  10  (First  Revised 
Volume  No.  1)  reflects  a  negative  32.273 
cents  per  dkt  Current  Gas  Cost 
Adjustment  applicable  to  Rate 
Schedules  G-1,  SGS-1  and  E-1  and  a 
negative  6.372  cents  per  dkt  Surcharge 
Adjustment  applicable  to  Rate 
Schedules  G-1  and  SGS-1.  These 
changes  result  In  an  overall  42.345  c«>nts 
per  dkt'decrease  in  the  gas  commodity 
cost  applicable  to  Rate  Schedules  G-1 
and  SGS-1.  as  compared  to  that 
contained  In  the  Company's  April  15, 
1992  PGA  filing  in  Docket  No.  TQ92-3- 
49-001,  which  became  effective  May  1. 
1992. 

Williston  Basin  also  submitted  for 
filing  3rd  Rev  Alt  36th  Revised  Sheet  No. 
11.  3rd  Rev  Alt  41st  Revised  Sheet  No. 
12  and  2nd  Rev  Alt  22nd  Revised  Sheet 
No.  97A  (Original  Volume  No.  1-A).  3rd 
Rev  Alt  31st  Revised  Sheet  Nos.  10  and 
11  (Original  Volume  No.  1-B),  3rd  Rev 
Alt  43rd  Revised  Sheet  No.  10  and  3rd 
Rev  Alt  37th  Revised  Sheet  No.  llB 
(Original  Volume  No.  2)  which  reflect 
revisions  to  the  fuel  reimbursement 
charge,  percentage  and  surcharge 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates  as  compared  to  that  contained  in 
the  Company's  April  15. 1992  filing  in 
Docket  No.  TQ92-3-49-001  which  were 
effective  May  1. 1992. 
In  light  of  the  Conunisslon's  May  29, 
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1992  Order  in  Docket  Nos.  RP92-163- 
and  RP92-170-OdO  accepting  the 
Alternate  tariff  sheets  effective  June  1, 
1992,  the  tariff  sheets  enclosed  in  the 
Company's  filing  contain  the  accepted 
alternate  base  tariff  rates  and 
throughput  surcharge  rates  filed  in 
Docket  Nos.  RP92-163-000,  RP92-170- 
000  and  TM92-&-49-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  18  CFR  385.211 
and  385.214.  All  such  motions  or  protests 
should  be  filed  on  or  before  July  6, 1992. 
Protests  will  be  considered  by  the 
Commission. 
Lob  D.  CasheU. 
Secretory. 
|FR  Doc  92-14793  Filed  6-23-fl2;  8:45  amj 

BILUNG  COOC  t/ir-OI-H 

Office  of  Fossii  Energy 

[FE  Docket  No.  M-ei-MG] 

P.M.I.  Comercio  Intemaclonal,  SJL  Oe 
C.V^  Application  for  Blanicet 
Authorization  To  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  May  14. 1992, 
as  revised  on  May  15  and  June  12. 1992, 
of  an  application  filed  by  P.M.I. 
Comercio  Intemacional.  SA.  de  C.V. 
(PMI)  for  blanket  authorization  to  export 
natural  gas  from  the  United  States  to 
Mexico  for  a  two-year  period  beginning 
on  the  date  of  first  delivery.  PMI 
proposes  to  export  up  to  219  Bcf  of 
natural  gas  during  the  first  year  and  292 
Bcf  of  natural  gas  during  the  second 
year.  The  proposed  exports  would  take 
place  at  any  point  on  the  international 
border  where  existing  pipeline  facilities 
are  located.  PMI  would  file  quarterly 
reports  detailing  any  transactions. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  July  24, 1992. 


address:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Indepetidence  Avenue  SW., , 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION: 
Peter  Lagiovane,  Office  of  Fuels 

Programs.  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  rpom  3F-056, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-8116 
Diane  Stubbs,  Office  of  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy,  Forrestal 

Building,  room  6E-042. 1000 

Independence  Avenue  SW., 

Washington.  DC  20585.  (202J  586-6667. 
SUPPtXMENTARY  INFORMATION:  PMI  is  a 
Mexican  corporation  controlled  by 
Petroleos  Mexicanos  (PEMEXJ,  Mexico's 
state-owned  oil  and  natural  gas 
company.  It  is  an  international  marketer 
of  crude  oil,  natural  gas,  and  other 
petroleum  products.  Natural  gas 
exported  under  the  requested 
authorization  would  be  exported  either 
for  PMI's  own  account  or  on  behalf  of  its 
parent.  PEMEX  its  affiliate,  PMI 
Trading,  Limited  (Trading)  or  other  PMI 
affiliates.  PMI's  application  states  that 
the  exported  gas  would  come  from 
production  areas  in  the  United  States 
with  surplus  supplies  of  natural  gas  or 
would  consist  of  supplies  which  are 
incremental  to  the  needs  of  current 
purchasers.  No  contracts  for  the  sale  of 
the  proposed  exports  have  been 
executed,  however,  the  specific  details 
of  each  export  transaction  would  be 
filed  by  PMI  in  conformity  with  DOE's 
quarterly  reporting  requirements.  PMI 
anticipates  all  sales  would  result  from 
arms-length  negotiations  and  the  prices 
would  be  determined  by  market 
conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 


this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance.  The  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.,  requires  DOE  to  give 
appropriate  consideration  to  the 
environmental  effects  of  its  proposed 
actions.  No  final  decision  will  be  issued 
in  this  proceeding  until  DOE  has  met  its 
NEPA  responsibilities. 

Public  Comment  Procedures.  In 
response  to  this  notice,  any  person  may 
file  a  protest,  motion  to  intervene  or 
notice  of  intervention,  as  applicable,  and 
written  comments.  Any  person  wishing 
to  become  a  party  to  the  proceeding  and 
to  have  their  written  conunents 
considered  as  the  basis  for  any  decision 
on  the  application  must,  however,  file  a 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  Part  590.  Protests, 
motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 
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If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  officid 
record  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  PMI's  application  is 
available  for  inspection  and  copying  In 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  on  June  19. 1992. 
Charies  F.  Vacek. 

Deputy  Assistant  Secretary  fot,Fuels 
Programs.  Office  of  Fossil  Energy. 
[FR  Doc.  92-14856  Filed  6-23-92;  8:45  am| 

BIUJNO  CODE  645(MI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-4146-ei 

Alabama.  Florida,  Georgia,  Kentucky, 
Mississippi,  north  Carolina,  South 
Carolina,  and  Tennessee;  FY  91  Grant 
Performance  Reports 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the  public 
of  the  availability  of  the  reports  of  such 
evaluations.  EPA  recently  performed 
end-of-year  evaluations  of  eight  state  air 
pollution  control  programs  (Alabama 
Department  of  Environmental 
Management  Florida  Department  of 
Environmental  Regulation,  Georgia 
Environmental  Protection  Division, 
Kentucky  Department  for  Environmental 
Protection.  Mississippi  Bureau  of 
Pollution  Control,  North  Carolina 
Department  of  Environment,  Health,  and 
Natural  Resources,  SoCith  Carolina 
Department  of  Health  and 
Environmental  Control  and  Tennessee 
Department  of  Conservation  and 
Environment),  and  16  local  programs 
(Knox  County  Department  of  Air 
Pollution  Control,  Chattanooga- 
Hamilton  County  Air  Pollution  Control 
Bureau,  Memphis-Shelby  County  Health 
Department  Nashville-Davidson  County 
Metropolitan  Health  Department, 
Jefferson  County  Air  Pollution  Control 


District,  Western  North  Carolina 
Regional  Air  Pollution  Control  Agency. 
Mecklenburg  County  Department  of 
Environmental  Protection,  Forsyth 
County  Environmental  Affairs 
Department.  Palm  Beach  County  Public 
Health  Unit.  Hillsborough  County 
Environmental  Protection  Commission. 
Dade  County  Environmental  Resources 
Management  Jacksonville  Air  Quality 
Division.  Broward  County 
Environmental  Quality  Control  Board. 
Pinellas  Coxmty  Department  of 
Environmental  Management  City  of 
Huntsville  Department  of  Natiu-al 
Resources,  Jefferson  County  Department 
of  Health).  These  audits  were  conducted 
to  assess  the  agencies'  performance 
under  the  grants  made  to  them  by  EPA 
pursuant  to  section  105  of  the  Clean  Air 
Act.  EPA  Region  IV  has  prepared 
reports  for  the  twenty-four  agencies 
identified  above  and  these  105  reports 
are  now  available  for  public  inspection. 
ADDRESSES:  The  reports  may  be 
examined  at  the  EPA's  Region  IV  office, 
345  Courtland  Street  NE..  Atlanta, 
Georgia  30365,  in  the  Air,  Pesticides,  and 
Toxics  Management  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Thomas  for  information 
concerning  the  States  of  Alabama, 
Florida,  Mississippi,  and  Georgia.  Vera 
Bowers  for  information  concerning  the 
States  of  Kentucky,  North  Carolina, 
South  Carolina,  and  Tennessee. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

[FR  Doc.  92-14845  Filed  6-23-^2;  8;45  am) 
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Committee  will  also  be  briefed  by  staff 
of  the  Office  of  Policy.  Planning  and 
Evaluation  on  current  EPA  studies 
addressing  the  issues  of  macroeconomic 
impacts  of  the  potential  physical  effects 
of  climate  change,  and  the  impacts  of 
the  cost  of  environmental/health 
regulations  on  the  public's  access  to 
health  care  (known  as  the  "health-health 
choice").  ;' 

An  agenda  for  the  meeting  is 
available  from  Ms.  Mary  Winston,  Staff 
Secretary,  Science  Advisory  Board 
(AlOlF).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW..  AVashington 
DC  20460  (202-260-6552).  Members  of 
the  pubhc  desiring  additional 
information  about  the  conduct  of  the 
meeting  should  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Official, 
Environmental  Economics  Advisory 
Committee,  by  telephone  at  the  number 
noted  above  or  by  mail  to  the  address 
noted  above.  Anyone  wishing  to  make  a 
presentation  at  the  meeting  should 
forward  a  written  statement  (35  copies) 
to  Mr.  Rondberg  by  July  10. 1992.  The 
Science  Advisory  Board  expects  that  the 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes. 

Dated:  June  16, 1992. 
Donald  G.  Barnes. 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  92-14854  Filed  6-23-92;  8:45  am) 

nUJNO  COOC  SSM-6(MI 


IFRL-4147-11 

Science  Advisory  Board; 
Environmental  Economics  Advisory 
Committee;  Open  Meeting 

Under  Public  Law  92-463.  notice  is 
hereby  given  that  the  Environmental 
Economics  Advisory  Committee  (EEAC) 
of  the  Science  Advisory  Board  will  meet 
on  July  14  and  15. 1992  at  the  Howard 
Johnson  National  Airport  Hotel,  2650 
Jefferson  Davis  Highway,  Arlington  VA 
22202.  The  hotel  telephone  number  is 
(703)  684-7200. 

The  meeting,  vvhich  is  open  to  the 
public,  will  start  at  9  a.m.  each  day.  and 
adjourn  no  later  than  5  p.m.  each  day. 

The  main  purpose  of  the  meeting  is  to 
continue  discussion  (initiated  at  the 
Committee's  previous  meeting  of  April 
15, 1992)  of  the  study  Environmental  and 
Resource  Accounting  in  the  Chesapeake 
Bay  Region  (see  the  Federal  Register  for 
March  19, 1992,  p.  9550  for  availability  of 
this  document),  and  to  discuss  possible 
topics  for  future  meetings.  The 


[OPfM)0334;  FRL-4075-51 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  July  13, 1992,  and  ending 
on  July  14, 1992.  This  notice  announces 
the  location  and  times  for  the  meeting 
and  sets  forth  tentative  agenda  topics. 
The  meeting  is  open  to  the  public. 

DATES:  The  SFIREG  will  meet  on 
Monday,  July  13, 1992.  from  8:30  a.m.  to  5 
p.m.  and  on  Tuesday,  July  14, 1992, 
beginning  at  8:30  a.m.  and  adjourning  at 
approximately  noon. 
ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport- 
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Crystal  Qty.  300  Army/Navy  Drive. 

Arlington.  VA.  (703)  892-4100. 

FOR  FUirrNER  INFORMA-nON  COMTACT:  By 

mail:  Arty  Williams,  Office  of  Pesticide 
Programs  (H7506C),  Environmental 
Protection  Agency.  401  M  St., 
SW., Washington,  DC  20460.  Office 
location  and  telephone  number  Rm. 
1109,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-7371. 

SUPPLEMENTARY  INFORMATION:  The 

tentative  agenda  of  SFIREG  includes  the 
following: 

1.  Regional  SFIREG  reports. 

2.  Reports  from  the  SFIREG  Working 
Committees. 

3.  Update  on  activities  of  Registration 
Division.  Office  of  Pesticide  Programs. 

4.  Update  on  activities  of  the  Special 
Review  and  Reregistration  Division, 
Office  of  Pesticide  Programs. 

5.  Update  on  activities  of  the  Office  of 
Compliance  Monitoring. 

6.  Update  on  40  CFR  Part  165  -  Phases 
II  and  III. 

7.  Update  on  activities  of  the  Field 
Operations  Division. 

8.  Other  topics  as  appropriate. 
Dated:  June  15, 1992. 

Douglas  D.  Campt, 

Director.  Off  ice  of  Pesticide  Programs. 
|FR  Doc.  92-14743  Filed  8-23-92;  8:45  ami 
BILUNG  COOE  eS6»-S0-f 

lOPP-50740;  FRL-4056-11 

Receipt  of  Nottfication  of  Intent  to 
Conduct  Small-scale  Field  Testing; 
GeneUcally  Altered  Microbial 
Pesticides 


iiWr 


agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

summary:  EPA  has  received  from 
Ecogen.  Inc.  a  notification  of  intent  to 
conduct  small-scale  field  tests  involving 
certain  genetically  engineered  Bacillus 
thuringiensis  strains.  This  is  a  generic 
Notification  submitted  in  lieu  of 
separate  Notifications  for  each  of 
several  essentially  similar  tests. 
DATES:  Written  comments  must  be 
received  on  or  before  July  24, 1992. 
ADDRESSES:  Comments  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50740  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1128,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


Information  submitted  in  any 
comment(s)  concerning  this  Notice  may 
be  claimed  confidential  by  marking  any 
pari  or  all  of  that  Information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  ddes  not 
contain  CBI  must  be  submitted  for 
inclusion  In  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above  from  8 
a.m.  to  4  p  jn..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager  (PM) 
18,  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  207. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  (703-305-7690). 
SUPPtXMENTARY  INFORMATION:  A 

notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  EPA's 
"Statement  of  Policy;  Microbial  Products 
Subject  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act"  of  June 
28, 1986  (51  FR23313)  has  been  received 
from  Ecogen,  Inc.  of  Longhome,  PA.  This 
notification  is  intended  as  a  generic 
Notification  for  testing  certain  Bacillus 
thuringiensis  strains.  Ecogen  contends 
that  experimental  use  permits  are  not 
warranted  for  small-scale  testing  of 
these  Bacillus  thuringenis  strains  for  the 
reasons  listed  below: 

1.  The  genetically  engineered  Bacillus 
thuringiensis  strains  were  constructed 
using  naturally  occurring,  exotoxin- 
negative  Bacillus  thuringiensis  strain 
parental  backgrounds,  or  plasmid  cured 
derivatives  thereof,  including  strains  of 
the  subspecies  kurstaki  and  morrisoni. 

2.  The  recombinant  plasmids  harbored 
by  the  genetically  engineered  Bacillus 
thuringiensis  strains  are  comprised  of 
fully  characterized  Bacillus 
thuringiensis  plasmid  replication  origins 
that  are  not  functional  in  E.  coli  or  other 
gram-negative  bacteria.  Further,  with 
the  exception  of  an  antibiotic  resistance 
marker  (e.g.,  cat)  and  the  lacZ  coding 
region,  there  is  no  genetic  information 
foreign  to  Bacillus  thuringiensis  in  the 
recombinant  strains. 

3.  The  crystal  protein  genes  carried  by 
the  recombinant  plasmids  are  unaltered 
naturally  occurring  Bacillus 
thuringiensis  crystal  protein  genes  that 
are  not  truncated. 


4.  The  recombinant  plasmids  harbored 
by  the  genetically  engineered  Bacillus 
thuringiensis  strains  are  severely 
reduced  in  their  ability  to  be  transferred 
conjugatively. 

5.  Field  testing  of  individual  strains 
will  occur  on  a  total  area  of  less  than  10 
acres  and  the  test  crop  will  be 
destroyed. 

Following  the  review  of  the  Ecogen, 
Inc.  application  and  any  comments 
received  in  response  to  this  Notice.  EPA 
will  decide  whether  or  not  experimental 
use  permits  are  required  for  small-scale 
testing  involving  these  Bacillus 
thuringiensis  strains. 

Dated:  June  13, 1992. 
Stephanie  R.  Irene, 

Acting  Director.  Registration  Division.  Office 

of  Pesticide  Programs. 

(FR  Doc.  92-14847  Filed  6-23-92;  8:45  am] 
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[PP  1G3956/T625:  FRL  4069-51 

Pyridate;  Establishment  of  Temporary 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established  a 
temporary  tolerance  for  the  combined 
residues  of  the  herbicide  pyridate  and 
its  main  metabolite  CL-9673  (3-phenyl-4- 
hydroxy-6-chloropyridazine)  and 
conjugates  of  CL-9673.  in  or  on  the  raw 
agricultural  commodity  cabbage  (with 
and  without  wrapper  leaves)  at  0.03  part 
per  million  (ppm). 

DATES:  This  temporary  tolerance  expires 
April  24,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  229, 
CM#2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  703-305-5540. 
SUPP1.EMENTARY  INFORMATION:  Agrolinz. 
Inc.,  1755  N.  Kirby  Parkway,  Suite  300, 
Memphis,  TN  38120-4393,  has  requested 
in  pesticide  petition  (PP)  1G3956,  the 
establishment  of  a  temporary  tolerance 
for  the  combined  residues  of  the 
herbicide  Pyridate  IO(3-phenyl-6-chloro- 
pyridazin-4yl)-S-;7-octyl-thiocarbonatc) 
and  its  main  metabolite  CL-9673  (3- 
phenyl-4-hydroxy-6-chloropyridazine) 
and  conjugates  of  CL-9673,  in  or  on  the 
raw  agricultural  commodity  cabbage 
(with  and  without  wrapper  leaves]  at 
0.03  part  per  million  (ppm).  This 
temporary  tolerance  will  permit  the 
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marketing  of  the  above  raw  agricultural 
commodity  when  treated  in  accordance 
with  the  provisions  of  the  experimental 
use  permit  42545-EUP-3.  which  is  being 
issued  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended  (Pub.  L.  95-396.  92  Stat.  819; 
7  U.S.C  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  pennit. 

2.  Agrolinz,  Inc..  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

This  tolerance  expires  April  24, 1994. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that -such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
PR  24950). 
Authority:  21  US.C.  346a(j). 


Dated:  June  5, 1992.         ^ 
Stephania  R.  Irene. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

|FR  Doc.  92-14744  Filed  6-23-92:  8:45  am) 
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IOPPTS-400064;  FRL-405»-21 

Emergency  Planning  and  Community 
RIght-to-Know;  Availability  of 
Guidance  Document 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 


summary:  EPA  has  prepared  a  guidance 
document  on  the 
hydrochlorofluorocarbons  (HCFCs)  that 
are  proposed  to  be  added  to  the  list  of 
toxic  chemicals  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA).  The 
proposal  is  published  elsewhere  in  this 
issue  of  the  Federal  Register.  EPA  is 
proposing  that  the  HCFCs  be  added  to 
the  EPCRA  section  313  Ust  as  a 
category.  The  guidance  document  lists 
many  of  the  individual  HCFCs  that  are 
covered  by  the  category  proposed  by  the 
Agency.  EPA  intends  that  this  guidance 
document  will  be  used  when  the  HCFC 
proposal  is  promulgated. 
DATES:  Written  comments  must  be 
received  by  August  24, 1992. 
ADDRESSES:  Written  comments  on  the 
"Guidance  Document"  should  be 
submitted  in  triplicate  to:  OPPT  Docket 
Clerk,  TSCA  Public  Docket  Office,  TS- 
793,  Environmental  Protection  Agency, 
Rm.  NE-C004,  401  M  St.,  SW., 
Washington,  DC  20460,  Attn:  Docket 
Number  OPPTS-400064. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline. 
Environmental  Protection  Agency,  Mail 
Stop  OS-120,  401  M  St.,  SW., 
Washington.  DC  20460,  Toll  free:  800- 
535-0202,  In  Washington,  DC  and 
Alaska.  703-920-9877, 
SUPPl^MENTARY  INFORMATION:  The 
guidance  document  prepared  by  EPA 
was  developed  as  the  result  of  the 
review  of  a  petition  to  add 
hydrochlorofluorocarbons  (HCFCs)  to 
the  list  of  toxic  chemicals  under  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA).  The  guidance  document 
contains  a  list  of  the  HCFCs  identified  to 
date  that  are  covered  by  the  category 
proposed  by  the  Agency.  Also  included 
are  the  chemical  name,  the  Chemical 
Abstracts  Service  (CAS)  number  for 


those  that  apply,  and  a  description  of 
the  chemical  formula  the  Agency  is 
using  to  define  the  category.  In  the  event 
of  a  conflict  between  the  chemical 
formula  and  the  list  in  this  guidance. 
EPA  intends  the  chemical  formula  to 
govern.  Copies  of  this  guidance 
document  may  be  obtained  by  calling 
the  Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline 
listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  unit  of  this 
notice. 

Dated:  June  3. 1992. 
Victor  |.  Kimm. 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 
[FR  Doc.  92-14100  Filed  6-23-92;  8:45  am] 

BILUNO  CODE  eS«0-SO-F 


IOPPTS-59309;  FRL  4075-8J 

Certain  Chemicals;  Test  Market 
Exemption  Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification" 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied      I    . 
within  45  days  of  receipt  are  discussep 
in  EPA's  final  rule  published  in  the     I 
Federal  Register  of  May  13, 1983  (48  PR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of  2 
applications  for  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  these 
exemptions.    . 

DATES: 

Written  comments  by: 
T  92-13,  92-14,     July  11, 1992. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-59309)"  and  the 
specific  TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection     I 
Agency,  401  M  St.,  SW,  Rm.  201ET,  I 
Washington,  DC  20460,  (202)  260-15^2. 
FOR  FURTHER  INFORMATION  CONTACT. 
Susan  B.  Hazen,  Director,  Environmental 
Assistance  Division  {TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  F  m. 
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E-545,  401  M  St..  SW,  Washington.  DC 

20460.  (202)  554-1404.  TDD  (202)  554- 

0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufactiirer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

T  92-13 

Close  of  Review  Period.  July  25, 1992. 

Importer.  Confidential. 

Chemical.  (G)  2-Propenamide, 
copolymer  with  catonic  monomer. 

Use/Import.  (S)  Retention/drainage 
aid  in  papermaking.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
7,396  mg/kg  species  (rat).  Static  acute 
toxicity:  3.8ppm  48h  species  (Japanese 
killfish).  Skin  irritation:  none  species 
(rabbit).  Mutagenicity:  negative. 

T  92-14  I 

Close  of  Review  Period.  July  25, 1992. 

Importer.  Confidential. 

Chemical.  (G)  2-Propenamide, 
copolymer  with  catonic  monomer. 

Use/Import.  (S)  Retention/drainage 
aid  in  papermaking.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
7,396  mg/kg  species  (rat).  Static  acute 
toxicity:  3.8ppm  48h  species  (Japanese 
killfish).  Skin  irritation:  none  species 
(rabbit).  Mutagenicity:  negative. 

Dated:  June  18. 1992. 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and . 
Toxics. 

(FR  Doc.  92-14851  Filed  6-23-fl2  8:45  am] 
BlUJNa  cooc  eS60-S<V-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 


[Report  No.  1890] 


Petitions  for  Reconsideration  and 
Clarification  of  Actions  in  Rule  Making 
Proceedings  ^ 

June  la  1992. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
room  239. 1919  M  Street  NW.. 


Washington.  DC.  or  may  be  purchased 
from  the  Commission's  copy  contractor 
Downtown  Copy  Center  (202)  452-1422. 
Oppositions  to  these  petitions  must  be 
nied  July  9, 1992. 

See  §  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  flled  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Establishment  of  Procedures 
to  Provide  a  Preference  to  Applicants 
Proposing  an  Allocation  for  New 
Services.  (GEN  Docket  No.  90-217). 
Number  of  Petitions  Received:  3. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary.  ' 

[FR  Doc.  92-14773  Filed  6-23-fl2;  8:45  am] 

BILUNG  cooc  e712-01-M 


FEDERAL  RESERVE  SYSTEM 

Hansen-Lawrence  Agency,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  commeijt  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  17, 
1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480:. 

1.  Hansen-Lawrence  Agency,  Inc., 
Worden,  Montana;  to  acquire  an 
additional  33.20  percent,  for  a  total  of 
81.2  percent,  of  the  voting  shares  of 


Farmers  State  Bank  of  Worden,  Worden. 
Montana. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Farmers  State  Bancshares  of 
Andrew  County,  Inc.,  Savannah, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  80.85  percent  of 
the  voting  shares  of  Farmers  State  Bank 
of  Rosendale.  Savannah.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  18, 1992. 
lennifer ).  Jolmson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-14802  Filed  6-23-92;  8:45  am] 
MUJNO  cooc  631(M>1-F 


NBD  Bancorp,  Inc^  et  al.;  Formations 
of,  Acquisitions  by,  and  Mergers  of 
Bank  Holdir>g  Companies;  and 
Acquisitions  of  Nonbanking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 


28182 


Federal  Register  /  Vol.  57.  No.  122  /  Wednesday.  lune  24.  1992  /  Notices 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  In  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  17. 1992. 
A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  NBD  Bancorp.  Inc..  Detroit. 
Michigan,  and  NBD  Indiana,  Ina, 
Detroit,  Michigan;  to  acquire  100  percent 
of  the  voting  shares  of  INB  Financial 
Corporation,  Indianapolis.  Indiana,  and 
thereby  indirectly  acquire  INB  National 
Bank.  Indianapolis,  Indiana,  INB 
Banking  Company.  Jeffersonville. 
Indiana,  INB  Banking  Company,  North. 
Chesterton,  Indiana.  IND  Banking 
Company.  Southwest.  Evansville. 
Indiana.  INB  Banking  Company. 
Northeast,  Fort  Wayne.  Indiana,  and 
INB  National  Bank.  Northwest, 
Lafayette.  Indiana. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire  IN'B 
Brokerage  Services,  Inc.,  Indianapolis. 
Indiana,  and  thereby  engage  in  discount 
brokerage  services,  pursuant  to 
S  225.25(bH15)  of  the  Board's  Regulation 
Y;  Consumer  Marketing  Services,  Inc.. 
Indianapolis.  Indiana,  and  thereby 
engage  in  credit  life  insurance,  pursuant 
to  S  225.25(b)(8)  of  the  Board's 
Regulation  Y;  INB  Mortgage 
Corporation.  Indianapolis.  Indiana,  and 
thereby  engage  in  originating  and 
placing  residential  and  commercial 
mortgage  loans,  pursuant  to  \ 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
and  INB  Neighborhood  Revitalization 
Corporation,  Indianapolis,  Indiana,  and 
thereby  engage  in  providing  financial 
tools  to  neighborhood  groups  to  support 
community  reinvestment  efforts, 
pursuant  to  \  225.25(b)(6)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Mioneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480; 

/.  Hansen-Lawrence  Agency.  Inc., 
W'orden,  Montana;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Hysham  Holding  Company.  Hysham. 
Montana,  and  thereby  indirectly  acquire 
First  National  Bank  in  Hysham. 
Hysham.  Montana. 


In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  First 
Insurance  Agency,  Inc.,  Hysham. 
Montana,  and  thereby  engage  in  general 
insurance  agency  activities,  pursuant  to 
\  225.25(b)(8)(iii)(Al  of  the  Board's  .' 
Regulation  Y. 

Board  of  Govemors  of  the  Federal  Reserve 
System.  June  18. 1992. 
lennifer  |.  lohnsoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-14803  Filed  ft-23-92:  6:45  aai| 
BNJJNQ  CODE  6310-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

Temporarily  Reduced  Services  of  the 
Docicets  Management  Branch  on  July 
15  and  16. 1992 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTIOM:  Notice. 


Thomas  Michael  Turner,  et  al^  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
use.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Govemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  14, 1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  Thomas  Michael  Tamer,  Decatur. 
Alabama;  to  acquire  an  additional  4.9 
percent,  for  a  total  of  12.6  percent,  of  the 
voting  shares  of  BankersTrust  of 
Alabama.  Inc.,  Madison,  Alabama,  and 
thereby  indirectly  acquire  Bankers  Trust 
of  Madison.  Madison.  Alabama. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas  75222: 

1.  Leonard  C.  Hudson.  Pampa.  Texas; 
to  acquire  an  additional  16.5  percent  for 
a  total  of  41.2  percent,  of  the  voting 
shares  of  NBC  Bancshares.  Inc..  Pampa. 
Texas,  and  thereby  indirectly  acquire 
National  Bank  of  Commerce.  Pampa. 
Texas. 

Board  of  Govemors  of  the  Federal  Reserve 
System.  June  18. 1992. 
lennifer  |.  fohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  92-14804  Filed  6-23-92;  8:45  am] 

BtUJMO  CODE  SSIO-OI-f 


summary:  The  Food  and  Drug 

Administration  is  announcing  the  partial 
closing  of  the  Dockets  Management 
Branch  (DMB)  on  July  15  and  18, 1992. 
The  public  reading  room  will  be  open 
from  9  a.m.  to  4  p.m.  on  both  days,  but  it 
will  offer  only  limited  services.  Other 
offices  of  DMB  will  be  closed  both  days 
while  employees  attend  a  training 
program. 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  M.  Quinones  or  Jennie  C.  Butler. 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
1-23. 12420  Parklawn  Dr..  301-443-7542. 

SUPPLEMENTARY  INFORMATION:  DMB. 

which  is  part  of  the  Office  of 
Management,  is  responsible  for  many 
activities  under  21  CFR  10.20.  Major 
functions  of  DMB  include: 

(1)  Serving  as  the  entry  point  for 
citizens  petitions,  comments,  hearing 
requests,  and  other  documents  used  in 
FDA  rulemaking  and  administrative 
activities; 

(2)  Making  these  documents  available 
for  inspection  by  operating  a  public 
reading  room; 

(3)  Providing  copies  of  the  official 
records  maintained  by  DMB  in 
accordance  with  the  Freedom  of 
Information  Act;  and 

(4)  Providing  advice  and  guidance 
regarding  filing  requirements  pertaining 
to  the  documents  handled  by  DMB. 

Most  offices  of  DMB  will  be  closed 
July  15  and  16. 1992.  so  that  its 
employees  may  attend  a  training 
program.  However,  the  public  reading 
room  will  be  open  from  9  a.m.  to  4  p.m. 
on  both  days.  There  will  be  two 
employees  working  both  days  to  answer 
telephones  and  to  accept  hand-delivered 
comments,  documents,  and  copy 
requests.  Due  to  the  understaffing  of  the 
office  on  both  days,  access  to  and 
copying  of  documents  will  be  limited  to 
documents  on  file  in  the  public  reading 
room.  Normal  operations  of  DMB  will 
resume  on  July  17, 1992. 

DMB  is  located  in  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857.  The 
telephone  number  for  the  office  is  301- 
443-7542, 
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Dated:  June  17, 1992. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  92-14776  Filed  6-2J-92;  8:45  a.m.l 

BIUJNO  CODE  4iaiM)1-F 


Health  Care  Financing  Administration 

[ORD-064-CN]  I 

Medicare  and  Medicaid  Programs; 
Small  Business  Innovation  Research 
Grants  for  Fiscal  Year  1992;  Correction 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice;  correction. 

summary:  In  the  April  15, 1992  issue  of 
the  Federal  Register  (FR  Doc.  92-6625) 
(57  FR  13106),  we  published  a  notice  that 
announced  the  availability  of  HCFA 
funding,  through  grants,  for  small 
businesses  under  the  Small  Business 
Innovation  Research  Program.  The 
notice  contained  information  about  the 
subject  areas  for  grants  that  will  be 
given  priority,  application  requirements, 
review  procedures,  and  other  relevant 
information.  This  notice  corrects  errors 
made  in  that  document. 

DATES:  Grant  applications  must  be 
submitted  by  July  14, 1992  in  order  to  be 
considered  under  the  fiscal  year  1992 
annual  funding  cycle. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sydney  P.  Galloway,  (410)  966-6645. 
SUPPt^MENTARY  INFORMATION:  As 

published,  the  April  15, 1992  notice  (FR 
Doc.  92-8625)  (57  FR  13106),  concerning  , 
the  availability  of  small  business 
innovation  research  grants  for  fiscal 
year  1992,  contains  errors  that  may 
prove  to  be  misleading  and  are  in  need 
of  clarification.  Accordingly,  we  are 
making  the  following  corrections  to  the 
April  15. 1992  notice. 

1.  On  page  13106,  in  the  third  columji, 
under  "FOR  FURTHER  INFORMATION 
CONTACT;",  seventh  line,  the  word 
"Building,"  is  changed  to  read 
"Boulevard,". 

2.  On  page  13107,  in  the  fu-st  column, 
under  "Phase  11",  the  last  line  of  the  first 
paragraph,  the  word  "perfect.("is 
changed  to  read  "project.)". 

3.  On  page  13107,  in  the  first  column, 
under  "Phase  II",  the  second  paragraph, 
the  second  line,  "$10,000"  is  changed  to 
read  "$100,000". 

4.  On  page  13107,  in  the  third  column, 
the  second  full  paragraph,  the  ninth  Une, 
the  word  "subcontractors,"  is  changed 
to  read  "subcontracts,". 

5.  On  page  13110,  in  the  first  column, 
under  "A.  Aw^ds".  the  fifth  bullet, 
which  reads: 


"•  In  accordance  with  the 
administration  of  grant  regulations, 
specifically  45  CFR  74.705,  no  fee  or 
profit  will  be  furnished.",  is  removed 
and  a  new  bullet  is  added  to  read  as 
follows: 

"•  The  SEA  Program  Policy  Directive 
does  permit  the  payment  of  a  reasonable 
fee  or  profit  under  the  SBIR  Program." 

This  correction  is  necessary  to 
Implement  the  policy  directive  on  the 
Small  Business  Innovative  Research 
Program  that  provides  for  a  fee  or  profit. 
(See  53  FR  23829,  June  24. 1988.)  This 
correction  is  also  necessary  to  be 
consistent  with  section  VI.E.  entitled 
"Profit  or  Fee"  on  page  13110  of  the 
April  15, 1992  notice. 

6.  On  page  13111,  in  the  first  column, 
the  fifteenth  line  from  the  bottom,  in  the 
entry  that  begins  "42  CFR".  the  phrase 
"42  CFR  part  52"  is  changed  to  read  "42 
CFR  52.2". 

7.  On  page  13111,  in  the  first  column, 
the  ninth  line  from  the  bottom,  the  title 
number  "45"  is  added  to  precede  the 
acronym  "CFR". 

8.  On  page  13111.  in  the  second 
column,  under  "I.  Cost  Sharing",  the  first 
line,  the  second  use  of  the  word  "not"  is 
changed  to  read  "nor". 

9.  On  page  13111,  in  the  second 
column,  under  "J.  Additional 
Information",  the  second  line  of  the  last 
paragraph,  the  number  "1372."  is 
changed  to  read  "12372,". 

10.  On  page  13111.  in  the  third  column, 
under  "A.  High  Quality/Effective  Care", 
the  third  line  from  the  bottom  of  the 
paragraph,  the  word  "are"  is  changed  to 
read  "care". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Financing 
Research,  Demonstrations  and  Expteriments] 

Dated:  June  18, 1992. 
Neil ).  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management 
[FR  Doc.  92-14814  Filed  6-23-92;  8:45  am) 
BIUJNO  COOE  4120-01-11 


National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting:  AIDS 
Research  Advisory  Committee,  NIAID 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
AIDS  Research  Advisory  Committee, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  August  3-4, 1992, 
at  the  National  Institutes  of  Health, 
Building  31 C,  Conference  Room  10. 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  on  August  3 
and  from  8:30  a.m.  to  adjournment  on 


August  4.  The  AIDS  Research  Advisory 
Committee  advises  and  makes 
reconmiendations  to  the  Director, 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  all  aspects  of 
research  on  HIV  and  AIDS  related  to  the 
mission  of  the  Division  of  AIDS 
(DAIDS).  The  Committee  is  currently 
focusing  its  attention  on  clinical 
treatment  research  programs  sponsored 
by  DAIDS,  the  assessment  of  alternative 
and  complementary  therapies,  the 
dissemination  of  information  on 
research  results  and  clinical  trials  to 
physicians  and  patients,  and  the 
implementation  of  expanded  access 
programs.  Attendance  by  the  pubhc  will 
be  limited  to  space  available. 

Ms.  Patricia  Randall,  Office  of 
Communications.  National  institute  of 
Allergy  and  Infectious  Diseases, 
Building  31,  room  7A32,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  telephone  (301-496-6717),  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request. 

Jean  S.  Noe,  Executive  Secretary, 
AIDS  Research  Advisory  Committee. 
Division  of  Acquired  Immunodeficiency 
Syndrome,  NIAID,  NIH,  Solar  Building, 
room  2A22.  telephone  (301-496-0545), 
will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health]. 

Dated:  June  17, 1992. 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  92-14846  Filed  6-23-92;  8:45  am) 

MIXING  COM  414(MI1-M 


Public  Health  Service 

Health  Resources  and  Services 
Administration;  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority 

Part  H,  chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  39409-24.  August  31. 
1982),  as  amended  most  recently  in 
pertinent  part  at  57  FR  6509-12 
February  25, 1992)  is  amended  to  reflect 
the  revision  of  the  Division  of  National 
Health  Service  Corps  in  the  Bureau  of 
Health  Care  Delivery  and  Assistance, 
within  the  Health  Resources  and 
Services  Adininistration  (HRSA). 
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Under  HB-10,  Organization  and 
Functions,  amend  the  Bureau  of  Health 
Care  Delivery  and  Assistance  (HBC),  as 
follows: 

1.  Delete  the  Division  of  National 
Health  Service  Corps  (HBC6)  functional 
statement  in  its  entirety  and  insert  the 
following: 

Division  of  National  Health  Service 
Corps  (HBC6).  Responsible  for  carrying 
out  the  Bureau's  nationwide  efforts  to 
improve  the  organization,  recruitment, 
retention,  and  placement  of  health  care 
professionals  in  underser\ed  and 
unserved  communities.  Specifically: 

(1)  Directs  nationwide  efforts  to 
improve  the  availability  and  distribution 
of  health  care  dehvery  professionals; 

(Z)  Plans,  directs,  administers  and 
coordinates  clinical  8er\'ices  and  related 
professional  health  care  activities  at  the 
national  level;    - 

(3)  Coordinates  with  the  Office  of 
Program  and  Policy  Development 
(OPPD)  in  the  development  of  legislative 
proposals; 

(4)  Directs  and  implements  policies 
and  long-range/short-range  goals  and 
objectives  for  programs  and  activities 
related  to  the  National  Health  Service 
Corps; 

(5)  Administers  programs  for 
recruitment/placement  of  volunteer 
health  professionals,  placement  of 
NHSC  Scholarship  obligors  and  Loan 
Repayment  recipients,  Private  Practice 
Option  loans  for  NHSC  scholarship  or 
Loan  Repayment  obligors  and  Start-up 
loans  for  NHSC  sites; 

(6)  Provides  coordination  wnth  other 
programs  providing  health  services, 
including  voluntary,  official  and  other 
community  agencies; 

(7)  Establishes  and  provides  liaison  in 
program  matters  within  the  Bureau. 
Department  and  other  Federal  agencies, 
consumer  groups  and  national 
organizations  concerned  with  health 
matters,  and  through  the  Regional 
Offices  with  State  and  local 
governments; 

(8)  Plans,  develops  and  implements 
State  and  local  clinical  and 
programmatic  consultation  and 
assistance  programs  to  improve  the 
quality  and  effectiveness  of  patient  care 
delivery  systems  for  underscrved 
population  groups,  and  improve  the 
quality  of  staffing  and  knowledge  of 
specific  types  of  health  care  delivery 
providers; 

(9)  Coordinates  with  the  Associate 
Bureau  Director  for  Information 
Resources  Management  and  Analysis, 
the  Office  of  Program  Data,  and  the 
Office  of  Data  Management  in  the 
development  of  program  data  needs. 
formats  and  reporting  requirements 


including  collection,  collation,  analysis 
and  dissemination  of  data; 

(10)  Participates  in  the  development  of 
forward  plans,  legislative  proposals  and 
budgets; 

(11)  Coordinates  activities  and  serve 
as  Executive  Secretary  of  the  National 
Advisory  Council  of  the  NHSC; 

(12)  Coordinates  the  HRSA  and/or 
BHCDA  minority  affairs  activities; 

(13)  and  coordinates  with  the  Office  of 
the  General  Counsel  in  facilitating  the 
management  of  Department  of  Justice 
cases. 

Dated;  June  15, 1992. 
Robert  G.  Harmon. 
Administrator.  Health  Resources  and 
Ser\ices  Adnun  istration. 
[FR  Doc.  92-14809  Filed  6-23-92:  8:45  am] 

BHJJNG  CODE  4160-1S-M 


DEPf  ^TMENT  OF  THE  INTERIOR 
Bureau  of  Land  l/lanagement 

(AK-967-4230-15;  AA-8447-B  and  AA- 

8447-A2) 

Notice  for  Put>llcatk>n,  Cancelled; 
Alaska  Native  Claims  Selection  ^ 

On  June  17, 1992,  in  accordance  with 
the  provisions  of  title  43  Code  of  Federal 
Regulations  subpart  A.  %  4.5.  the 
Secretary  of  the  Interior,  assumed 
jurisdiction  over  the  decision  of  June  8, 
1992,  Issued  by  the  Bureau  of  Land 
Management.  Alaska  State  Office, 
approving  patent  of  lands  to  The  Eyak 
Corporation  under  village  selection 
applications  AA-B447-B  and  AA-8447- 
A2  filed  pursuant  to  sees.  12(a)  and  (b) 
of  the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1601,  et  seq.  The  Secretary 
has  affirmed  the  Bureau  of  Land 
Management's  decision  in  this  matter  as 
final  for  the  Department  of  the  Interior 
effective  June  17, 1992. 

Notice  of  the  decision  published  Jime 
10, 1992.  (Volume  57.  Number  112  FR 
24649)  is  hereby  cancelled.  No  further 
publications  will  occur. 
Elizabeth  P.  Carew. 

Acting  Chief.  Branch  of  KCS  Adjudication. 
(FR  Doc.  92-14801  Filed  ft-23-92:  8.45  am| 

BJLUNO  CODE  4310-JA-M 


Utah— Notice  of  Invitation  To 
Participate  In  Coal  Exploration 
Program;  Cyprus  Plateau  Coal 
Company— UTU— 69099 

Cyprus  Plateau  Coal  Company  is 
inviting  all  qualified  parties  to 
participate  in  its  proposed  exploration 
of  certain  Federal  coal  deposits  near  the 
Wild  Cattle  Hollow  area,  six  miles  west 


of  Hiawatha,  Utah.  The  lands  are 
located  in  Carbon  and  Emery  Counties. 
Utah,  and  are  described  as  follows: 
T.  14  S.  R.  7  E,  SLM,  Utah 

Sees.  27,  28,  and  33,  all: 

Sec.  34,  lots  1,  2.  N^,  N%SWV4. 
T.  15  S.,  R.  7  E..  SLM,  Utaii- 

Sec.  3,  lots  3-«,  11, 12,  SWV«.  W^WV2S 
EV«: 

Ses.  4  and  9,  all: 

Sec.  10,  WV^NWV«NEV4,  SWy4NEV«.  ViVt. 
WV4,  SEW, 

Sec.  15.  WViEMtE^,  WWsEVi.  WVi; 

Sees.  16.  and  21,  all: 

Sec.  22,  WM!EV4NEy«NEV4,  WViNEV.NEV*, 
WV2NEV«,  SEV4NEV4,  WVi.  SEV4. 

Containing  7,176.32  acres 

Any  party  electing  to  participate  in 
the  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management,  Utah  State 
Office.  P.O.  Box  45155.  Salt  Uke  City. 
Utah  84145-0155.  and  to  Cyprus  Plateau 
Coal  Company.  P.O.  Box  PMC.  Price, 
Utah  84501.  Such  written  notice  must  be 
received  within  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Any  party  wishing  to  participate  in 
this  exploration  program  must  be 
quahfied  to  hold  a  lease  under  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rata  basis.  A 
copy  of  the  exploration  plan,  as 
submitted  by  Cyprus  Plateau  Coal 
Company,  is  available  for  public  review 
during  normal  business  hours  in  the 
BLM  Office,  (Public  Room,  Fourth  Floor), 
324  South  State  Street,  Salt  Lake  City. 
Utah  under  Serial  Number  UTU-69099. 
Ted.  D.  Stephenson. 
Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  92-14808  Filed  6-23-92;  8:45  am] 
B4UJNG  COOC  4310-OO-M 


IA2-02O-20,  5410-10-A018;  AZA-26S80] 

Receipt  of  Conveyance  of  Mineral 
Interest  AppHcatlon 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnOH:  Notice  of  Minerals  Segregation. 


SUMMARY:  The  private  lands  described 
in  this  notice,  aggregating  approximately 
9020  acres,  are  segregated  and  made 
unavailable  for  filings  under  the  general 
mining  laws  and  the  mineral  leasing 
laws  to  determine  their  suitability  for 
conveyance  of  the  reserved  mineral 
interest  pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 
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The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  Reid>  Land  Law  Examiner, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027, 
(602)  863-4464.  Serial  Number  AZA- 
26580. 

Gila  and  Salt  River  Base  and  Meridian, 
Yavapai  County.  Aiixaaa 

TJ9  N..  R.2  W.. 
Sec.&SW'ASWVi 

Sec.  31.  NW^^SE%,  W'/4NE%.  NE^NEV*. 
T.  9  N.,  R.  3  W, 
Sec.  1,  lots  1  to  3.  incl.  SHNEV4, 

SEy4NWV4,  NEV4SWV^,  SE%. 
Sec.  12.  All. 
Sec.  13,  All. 

Sec.  14,  SWWi.  SV4SE%.  NEy«SEy4. 
Sec.  14.  S>6NWy4  and  WM!NEy4  excluding 

all  lands  within  the  Hassayampa  Canyon 

Wilderness  Area. 
Sec.  22,  E^4NEy4.  SW'ANE'A,  SEV4, 

E  %sw  V4,  sw  y4Sw  y4. 

Sec  23,  AIL 

Sec.  24,  lots  1  to  3,  incU  NV^,  SWy4, 

NEV<.SEy4. 
Sec.  25,  lots  1  and  2.  NWyiNE^,  SViNE%, 

WV4,  SEy4; 

Sec.  28.  All. 

Sec.  27.  NV4. 

Sec35,NV%. 

T.  10.,  R.  3  W., 

Sec.  10,  NEy4Swy4.  swy4SE%. 

Sec.  11.  SEy4SEy4. 
Sec.l2.SWMiSWV4. 
Sec.  14.  SMtNWy4.  NWy4NWy4. 
Sec.  24.  NEy4. 

Sec.  25.  lots  3  and  4.  SV^NV^.  SVi. 
T.  11  N..  R.  3  W., 
Sec.  a  lots  1  and  la  N'/4NEy4.  NWy4SWy4. 

E'/<iSEy4. 
Sec.9,  W%,  WV4SE%. 
Sec.17,  lot  2.  SWVdNW^. 
Sec.  19,  EV4. 
Sec.  20,  WV4,SEV4. 
Sec21,  W^4. 
Sec.29.  NWy4. 
Sec.  30,  NEy4. 

Minerals  Reservation — All  Federally 
owned  minerals  applicable  to  each 
individual  parcel. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b).  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  und^r  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
upon:  issuance  of  a  patent  or  deed  of 
such  mineral  Interest;  upon  final 


rejection  of  the  application;  or  two  years 
from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

Dated:  June  15. 1992. 
Henri  R.  Bisson, 
District  Manager. 
[FR  Doc  92-14838  Filed  6-23-92;  8:45  am] 

BaUNQCOOE  43tO-3a-M 

(OR-020-02-4333-12:C2-2031 

Motor  Vehicle  and  Camping 
Restrictions  on  Certain  Put>iic  Lands 
Adjacent  to  Mann  Lake,  Harney 
County,  OR 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  motor  vehicle  and 

camping  use  restrictions  on  public  lands 

adjacent  to  Mann  Lake,  Harney  County, 

Oregon. 

summary:  Restrict  motorized  vehicle 
and  camping  uses  on  public  lands 
adjacent  to  Mann  Lake  Recreation  Site 
to  enhance  and  protect  resources. 
Motorized  vehicle  use  will  be  restricted 
to  maintained  gravel  roads  and 
maintained  shoreline  access  locations. 
Vehicle  camping  use  is  restricted  to  the 
two  maintained  shoreline  access  points. 
Walk-in  camping  is  permitted  along  the 
north,  east,  and  west  sides  of  Mann 
Lake. 

EFFECTIVE  DATE:  July  24,  1992. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Bums  District  Manager, 
HC  74-12533,  Highway  20  West.  Hines. 
Oregon  97738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  T.  Patterson,  Andrews  Resource 
Area  Manager.  Bureau  of  Land 
Management.  HC  74-12533  Highway  20 
West.  Hines.  Oregon  97738,  503-573- 
5241. 

SUPPLEMENTARY  INFORMATION:  The 

location  of  Mann  Lake  is  described  as  T. 
32  S.,  R.  35  E.,  the  Sy2  of  the  NW 
quarter,  the  SW  quarter,  the  EV4  of  the 
SE  quarter,  and  the  SWy4  of  the  NE 
quarter  of  Section  7  and  T.  32  S..  R.  34  E., 
the  SE'A  of  the  NE  quarter,  the  EV4  of 
the  SE  quarter  of  Section  12.  T.  32  S.,  R. 
34E.,  theNWy4ofSec.  13. 

This  restriction  is  established  to 
protect  and  enhance  the  resource  values 
at  Mann  Lake  Recreation  Site. 
Fluctuating  shoreline  elevations,  soft 
wet  conditions  during  portions  of  the 
year,  and  easily  damaged  vegetation 
around  the  lake  require  that  motorized 
vehicles  use  maintained  gravel  roads  to 
protect  the  scenic  and  biological  values 
at  Mann  Lake  Recreation  Site. 
Motorized  vehicle  use  will  be  limited  to 
maintained  gravel  roads.  Camping  will 


be  restricted  to  the  two  shoreline  access 
points,  except  walk-in  camping  will  be 
permitted  along  the  north,  east,  and 
west  side  of  Mann  Lake. 

Mann  Lake  is  a  destination  area  for 
many  recreationists.  In  coordination 
with  the  Oregon  Department  Fish  and 
Wildlife  and  the  State  Marine  Board,  the 
lake  is  managed  as  a  high  quality  fishing 
location.  Grazing  will  be  allowed  as 
determined  by  the  authorized  officer. 

Fences  and  cattleguards  have  been 
erected  to  effect  this  change.  Boat 
ramps,  gravel  roads  and  rest  rooms  have 
been  constructed  to  accommodate  the 
visiting  public.  The  north  end  of  Mann 
Lake  has  been  designated  as 
"Watchable  Wildlife  Site"  by  the 
Bureau  of  Land  Management. 

The  motorized  vehicle  and  camping 
restriction  will  be  in  effect  year-round. 
Exemptions  to  the  restrictions  will  be 
agency  personnel  performing  work  on 
approved  projects,  law  enforcement 
personnel  in  the  performance  of  their 
duties,  search  and  rescue  personnel  in 
the  performance  of  their  duties,  and 
Oregon  Department  of  Fish  and  Wildlife 
in  the  performance  of  their  duties. 
Researchers  and  others  may  request 
exemptions  from  these  restrictions  by 
applying  in  writing  to  the  District 
Manager,  Bums  District,  Bureau  of  Land 
Management,  for  an  exemption. 

This  closure  will  take  effect 
immediately  and  will  be  permanent. 
Authority  for  this  closure  order  is 
contained  in  43  CFR  8364.1.  Penalties  for 
violation  of  this  order  are  contained  in 
43  CFR  8360.0-7. 

Dated:  |une  8.  1992. 
Steve  Anderson, 

Acting  Andrews  Resource  Area  Manager. 
[FR  Doc.  92-14720  Filed  6-23-92;  8.45  am) 

BtLUNO  CODE  431»-33-«l 


INTERNATIONAL  TRADE 
COMMISSION 

InvestiQatlon  No.  337-TA-338 

Certain  Bullc  Bags  and  Process  for 
Making  Same;  Notice  of  InvestfgatkMi 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  May 
21. 1992,  under  section  337  of  the  Tariff 
Act  of  193a  as  amended,  19  U.S.C  1337, 
on  behalf  of  Super  Sack  Manufacturing 
Corporation,  11510  Data  Drive.  Dallas, 
Texas  75218  and  Better  Agricultural 
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Coals  Corporation.  11510  Data  Drive, 
Dallas.  Texas  75218.  An  amended 
complaint  was  filed  on  ]une  5, 1992,  and 
supplements  to  the  complaint  were  filed 
on  June  10  and  12, 1992.  The  complaint, 
as  amended  and  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  bulk  bags  which  allegedly 
infringe  claim  20  of  U.S.  Letters  Patent 
4.194,652,  and  claim  8  of  U.S.  Letters 
Patent  4,143,796,  and  that  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

AOORES8E8:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW..  room 
112.  Washington.  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOn  FURTHER  INFORMATION  CONTACT: 
)ames  M.  Gould,  Esq.,  Office  of  Unfair 
Import  Investigation,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2578. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tanff  Act  of  1930,  as  an^cnded.  and  in 
S  210.12  of  the  Commission's  interim  rules  of 
practice  and  procedure,  19  CFR  210.12. 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
June  18, 1992,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(l)(B]  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  Sates  after 
importation  of  certain  bulk  bags  which 
are  allegedly  produced  abroad  by  a 
process  covered  by  claim  20  of  U.S. 
Letters  Patent  4.194,652  or  which 
allegedly  infringe  claim  8  of  U.S.  Letters 
Patent  4,143,796,  and  whether  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a){2)  of 
section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 


named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 

Super  Sack  Manufacturing  Corp.,  11510  Data 

Drive.  Dallas,  Texas  75218. 
Better  Agricultural  Goals  Corp..  11510  Data 

Drive,  Dallas.  Texas  75218. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Fit>-Pak.  Inc.,  1301  Spence  Avenue, 

Hawkesbury,  Ontario  K6A  3G7,  Canada. 
TwinPak,  Inc..  910  Central  Parkway  West, 

Mississauga,  Ontario  L5C  2V5,  Canada. 
Titan  Megabags  Industrial  Corporation, 

Cattleya  Condominium  Building,  Makati 

Manila,  Metro  Manila,  Philippines. 
Pacific  Rim  Marketing  Corp.,  2579  Liberty 

Street,  Beaumont  Texas  77702. 
Trimeg  Holdings,  Ltd..  80800  36th  Street  SE. 

Calgary,  Alberta  T2C  2J5,  Canada. 
Sanwey  Ind.  De  Containers,  LTDA,  Rod. 

Regis  Bittencourt  1590,  Cidades  Intercap. 

66768  Taboao  Da  Serra,  Sao  Paulo,  Brazil. 

(c)  James  M.  Gould,  Esq.,  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street.  S.W..  room  401-1.  Washington, 
DC  20436.  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §5  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules.  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 


order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  the  Commission. 

Issued:  June  18, 1992. 
Kenneth  R.  Mason. 
Secretary. 
IFR  Doc.  92-14835  Filed  6-23-92;  8:45  am) 

WLUNQ  CODE  703(M)2-M 


[Investigation  No.  337-TA-336] 

Certain  Single  in-Une  Memory 
IModuies  and  Products  Containing 
Same;  Notice 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  proceeding 
scheduled  for  July  7, 1992,  and  the 
hearing  scheduled  to  commence 
immediately  thereafter  (57  FR  24654, 
June  10, 1992)  are  cancelled. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  June  19, 1992. 
|anet  D.  Saxon, 

Administrative  Law  Judge. 

(FR  Doc.  92-14835  Filed  6-23-92;  8:45  am) 

BILUNGCOOE  7020-Oa-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  290  (Sub  No.  5)  (92-3)1 
Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Approval  of  rail  cost  adjustment 

factor  and  decision^ 

summary:  The  Commission  has 
approved  the  third  quarter  1992  rail  cost 
adjustment  factor  (RCAF)  and  cost 
index  filed  by  the  Association  of 
American  Railroads.  The  third  quarter 
RCAF  (Unadjusted)  is  1.158.  The  third 
quarter  RCAF  (Adjusted)  is  1.010,  a 
decrease  of  1.4  percent  from  the  second 
quarter  1992  RCAF  (Adjusted)  of  1.024. 
Maximum  third  quarter  1992  RCAF  rate 
levels  may  not  exceed  98.6  percent  of 
maximum  second  quarter  1992  RCAF 
rate  levels. 

effective  date:  July  1,  1992. 
FOR  FURTHER  INFORMATION  CONTACT! 
William  T.  Bono,  (202)  927-5720,  Robert 
C.  Hasek,  (202)  927-6239.  (TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPt^MENTARY  INFORMATION! 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
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Washington.  DC  20423.  or  telephone 
(202)  2a»-4357/4359. 

(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202)  927- 
5721.) 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

Decided:  June  16, 1992. 

By  the  Commission,  Chalnnan  Philbln,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett. 
Sidney  L.  Sttidduid.  Jr.. 
Secretary. 

(FR  Doc.  92-14836  Filed  6-23-92:  8:45  am) 
BILLING  CODE  t4SM 

(Finance  Dochtt  No.  32087] 

Norfolk  and  Western  Railway  Ca— 
Trackage  Riyhts  Exemption— Norfolk 
Southern  Railway  Co^  Exemption 

Norfolk  Southern  Railway  Company 
(NSR)  has  agreed  to  grant  overhead 
trackage  rights  to  Norfolk  and  Western 
Railway  Company  (NW)  from  the 
jimction  between  NW  and  NSR  at 
Burkeville  (milepost  F-86.0)  to  Amelia, 
VA  (milepost  F-104.5±),  a  distance  of 
approximately  18.5  miles.  The  trackage 
rights  operations  are  expected  to  begin 
on  or  shortly  after  July  1. 1992. 

NW  and  NSR  are  class  1  railroads 
which  are  controlled  through  stock 
ownership  by  Norfolk  Southern 
Corporation,  a  holding  company. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(3)  and  (7).  This  is  a  transaction 
within  a  corporate  family  of  the  type 
specifically  exempted  from  prior  review 
and  approval  under  49  CFR  1180.3(d)(3). 
The  transaction  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family. 
This  transaction  also  qualifies  under  the 
trackage  rights  exemption  in  49  CFR 
1180.2(d)(7). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  R.  Allan 
Wimbish.  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk.  VA 
23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  My.  Co — Trackage 
Rights— BN,  354  I.C.C.  605  (1978).  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653  (1980). 
and  as  clarified  in  Wilmington  Term. 


RR,  Inc.— Pur.  »  Lease— CSX  Transp.. 
Inc..  6 1.C.C.2d  799  (1990).  affd  sub  nam. 
Railway  Labor  Executives' Assn.  v.  ICC, 
930  F.2d  511  (6th  Cir.  1991). 

Decided:  June  18, 1992. 

By  the  Commissioa  David  M.  Konschnik, 
Director,  Offi6e  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

(FR  Doc.  92-14837  Piled  6-23-92;  8:45  am) 
MLUNO  COOe  7O3S-0t-M 


DEPARTMENT  OF  JUSTICE  m 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(8)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories,  with 
each  entry  containing  the  following 
information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estiniate  of  the  total  nimiber  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
appUes. 

Comments  and/or  suggestions 
'  regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Ms.  Lin  Liu  on  (202)  395- 
7340  and  to  the  Department  of  justice's 
Clearance  Officer,  Mr.  Don  Wolfrey,  on 
(202)  514-4115.  If  you  anticipate 
commenting  on  a  form /collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DO)  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr.  Don 
Wolfrey.  DOJ  Clearance  Officer,  SPS^ 


IMD/5031,  Department  of  Justice, 
Washington,  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Canadian  Border  Boat  Landing 
Card. 

(2)  Form  1-68.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  1- 
68  is  issued  to  those  who  have  applied 
to  enter  the  United  States  from  Canada 
in  a  small  pleasiu%  craft. 

(5)  7,500  annual  responses  at  .166 
hours  per  response. 

(6)  1,245  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Temporary 
Protection  Status. 

(2)  Form  1-821.  Immigration  and 
Naturalization  Service. 

(3)  Annually. 

(4)  Individuals  or  households.  Form  I- 
821  is  used  to  apply  for  temporary 
protected  status,  the  benefits  of  which 
include  employment  authorization  and 
relief  from  the  threat  of  removal  or 
deportation. 

(5)  100,000  annual  responses  at  .5 
hours  per  response. 

(6)  50,000  annual  biutien  hours. 

(7)  Note  applicable  under  3504(h). 

(1)  Change  of  Address  Card. 

(2)  Form  1-697, 1-697 A.  Immigration 
and  Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  Form  I- 
697  and  I-697A  is  used  by  the  alien 
public  to  advise  the  Service  of  address 
changes. 

(5)  600,000  annual  responses  at  .083 
hours  per  response. 

(6)  49.800  aimual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Waiver  of  Passport 
and/or  Visa. 

(2)  Form  1-193.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  1- 
193  will  be  used  by  an  alien  who  wishes 
to  waive  the  documentary  requirements 
for  passports  and/or  visas  due  to  an 
unforeseen  emergency.  This  information 
is  needed  to  determine  whether  the 
applicant  is  eligible  for  entry  into  the 
U.S.  Under  S212.1(g)  and  §211.(b)(3)  of  8 
CFR. 

(5)  25,000  annual  responses  at  .166 
hours  per  response. 

(6)  4,150  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
(1)  Biographic  Information. 
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(2)  Fonn  G-325.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form 
G-325  is  used  by  INS  to  check  other 
agency  records  on  applications  or 
petitions  submiMed  by  applicants  for 
benefits  under  the  I&N  Act.  The  form  is 
also  used  by  applicants  for  adjustment 
to  jjermanent  resident  status  and 
specific  applicants  for  natiuralization. 

(5)  1.044,994  annual  responses  at  .25 
hours  per  response. 

(6)  281,249  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Arrival  Information. 

(2)  Form  N-14A.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form 
N-14A  is  used  by  INS  to  identify  arrival 
records  of  aliens  applying  for  benefits. 
The  information  is  needed  primarily  to 
identify  arrival  information  for  arrivals 
prior  to  1924. 

(5)  1.000  annual  responses  at  .25  hours 
per  response. 

(6)  250  annual  burden  hours. 

(7)  Not  apphcable  under  3504(h). 

New  Collections 

(1)  Nondiscrimination  on  the  Basis  of 
Disability  in  State  and  Local 
Government  Services;  and  Section  504 
of  the  Rehabilitation  Act  of  1973.  as 
Amended. 

(2)  Form  ADA  II.  Civil  Rights  Division. 

(3)  One  time  response. 

(4)  Individuals  or  households.  Form 
ADA  II  will  be  used  to  determine  the 
jurisdiction  of  the  alleged  discrimination 
and  to  provide  the  information  needed 
to  initiate  investigation  of  the  complaint. 

(5)  1.100  annual  responses  at  .25  hours 
per  response. 

(6)  275  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  juveniles  Taken  Into  Custody 
Reporting  Program. 

(2)  JTIC-IA.  JTIC-lB.  JTIC-IC.  Office 
of  Juvenile  justice  and  Delinquency 
Prevention. 

(3)  Annually. 

(4)  State  or  local  governments.  The 
fortns  will  be  used  to  enumerate  and 
describe  annual  movements  of  juvenile 
offenders  through  state  correctional 
systems. 

(5)  50.023  annual  responses  at  .026 
hours  per  response. 

(6)  1,277  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  to  Waive  Exclusion 
Grounds. 

(2)  Form  1-724.  Immigration  and 
Naturalization  Ser\'ice. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  I- 
724  will  be  used  by  aliens  to  apply  to 


waive  excludability  from  the  U.S. 
pursuant  to  provisions  as  amended  by 
section  601  of  the  Immigration  Act  of 
1990.  Public  Law  101-649.  This  form 
replaces  various  current  forms. 

(5)  76.000  annual  responses  at  .82 
hours  per  response. 

(8)  62.320  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Revision  of  a  Currently  Approved 
Collection 

(1)  AppHcation  to  Register  Permanent 
Residence  or  Adjust  Status. 

(2)  Form  1-485,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  I- 
485  will  be  used  to  request  adjustment 
to  permanent  resident  status  or  other 
granting  of  permanent  residence  to  an 
alien  ah-eady  in  the  United  States.  This 
form  replaces  various  current  forms. 

(5)  192,000  annual  responses.  100,000    . 
at  5.25  hours  per  response.  92,000  at  4.5 
hours. 

(6)  939,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 
Public  comment  on  these  items  is 

encouraged. 

Dated:  June  18. 1992. 
Don  Wolfrey, 

Department  Clearance  Officer.  Department  of 
Justice. 
[PR  Doc.  92-14782  Filed  5-23-92;  8:45  air.J 

BHJJNG  CODE  4410-01-M 

DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Admtnistration 

Emergency  Unemployment 
Compensation;  General  Administration 
Letter  for  Implementing  Title  I  of  the 
Emergency  Unemployment 
Compensation  Act  of  1991 

On  November  15, 1991,  the  President 
signed  into  law  the  Emergency 
Unemployment  Compensation  Act  of 
1991  (Public  Law  102-164).  which  in  title 
I  created  the  Emergency  Unemployment 
Compensation  (EUC)  program.  On 
December  4, 1991,  the  President  signed 
into  law  Public  Law  102-182,  which 
provided  amendments  to  the  Emergency 
Unemployment  Compensation  Act  of 
1991.  as  if  such  amendments  were 
included  in  that  Act.  as  of  its  effective 
date  (weeks  of  unemployment  beginning 
on  and  after  November  17, 1991).  On 
February  7, 1992,  the  President  signed 
into  law  Public  Law  102-244,  further 
amending  the  Emergency 
Unemployment  Compensation  Act  of 
1991,  effective  for  weeks  of 
unemplojTnent  beginning  after  the  date 
of  enactment. 


In  its  role  as  principal  in  the  EUC 
program,  the  Department  of  Labor 
issued  controlling  guidance  for  the 
States  and  cooperating  State  agencies  in 
the  operating  instructions  set  forth  in  the 
Attachments  to  GAL  4-92.  dated 
November  27. 1991.  Based  on  issues 
raised  by  the  States  and  cooperating 
State  agencies.  GAL  4h-92,  Change  1  was 
issued  February  10. 1992.  providing 
changes  to,  and  clarifications  of,  the 
operating  instructions  set  forth  in  the 
Attachments  to  GAL  4-92.  In  order  to 
assure  knowledge  to  the  public  of  these 
operating  instructions,  both  of  these 
documents  were  published  in  the 
Federal  Register  on  February  14, 1992 
(57  FR  5472). 

GAL  4-92,  Change  2  was  issued 
February  13, 1992,  providing  changes  to 
the  operating  instructions  set  forth  in  the' 
Attachments  to  GAL  4-92  because  of  the 
amendments  enacted  February  7. 1992 
(Pub.  L  102-244).  GAL  4-92.  Change  2 
was  published  in  the  Federal  Register  on 
March  11, 1992  (57  FR  8883).  In 
publishing  GAL  4-92,  Change  2,  the 
preamble  and  contents  of  the  document 
are  correct,  however,  the  Federal 
Register  publication  inadvertently 
reflected  Change  3.  rather  than  Change 
2.  in  the  printing  of  the  actual  directive 
title  line.  This  minor  typographical  error 
does  not  change  the  substance  or 
sequence  of  the  controlling  guidance 
issued  in  the  form  of  the  GALs. 

GAL  4-92.  Change  3  was  issued  June 
4, 1992.  which  revised  section  III.M., 
Fraud  and  Overpayment.,  in  Attachment 
A  to  GAL  4-92.  Changes  and 
clarifications  were  needed  in  order  to 
assure  uniform  application  of  the 
provisions  by  the  States  and  cooperating 
State  agencies. 

Therefore,  GALs  4-92:  4-92,  Change  1; 
4-92,  Change  2;  and  4-92.  Change  3  (or 
any  subsequent  or  supplemental 
operating  instructions)  provide  the 
essential  operating  instructions  to  the 
States,  which  administer  the  EUC 
program  pursuant  to  agreements 
between  the  States  and  the  Secretary  of 
Labor. 

Since  the  States  and  cooperating  State 
agencies  may  not  vary  from  the 
operating  instructions  in  GALs  4-92:  4- 
92,  Change  1;  4-92.  Change  2;  and  4-92, 
Change  3  (or  any  subsequent  or 
supplemental  operating  instructions) 
without  the  prior  approval  of  the 
Department  of  Labor,  GAL  4-92,  Change 
3  is  published  below  as  a  continuation 
of  assuring  public  notification  of  the 
required  procedures. 
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Signed  at  Washington.  DC  on  June  17. 1992. 
Robert  T.  looes, 

Assistant  Secretary  of  Labor. 

WRECnVE:  General  administration  letter  no. 

4-92,  change  3. 
TO:  All  state  employment  security  agencies. 
FROM:  Donald  J.  Kulick  Administrator  for 

Regional  Management 
SUBJECT:  Emergency  Unemployment 

Compensation  Act  of  1991.  as  Amended. 
Rescissions 
Expiration  Dale:  November  30, 1992. 


1.  Purpose 

To  provide  clarification  to  section 
III.M.,  Fraud  and  Overpayment.,  in 
Attachment  A  of  the  implementing 
instructions  for  States  and  St^e 
Employment  Security  Agencies  (SESAs) 
for  the  administration  of  the  provisions 
of  title  I  of  the  Emergency 
Unemployment  Compensation  Act  of 
1991,  as  amended. 

2.  References  i 

Title  I  of  the  Emergency 
Unemployment  Compensation  Act  of 
1991,  Public  Law  102-164,  as  amended 
by  Public  Law  102-182  and  Public  Law 
102-244;  the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970,  as  amended;  20  CFR  part  615;  GAL 
4-92;  GAL  4-92,  Change  1;  GAL  4-92, 
Change  2;  UIPL  &-92  and  Changes; 
UIPLs  16-85. 10-87  and  21-90;  The  Trade 
Act  of  1974,  as  amended  (19  U.S.C.  2271 
e/ se^.);  20  CFR  part  617. 

3.  Background 

Tide  I  of  the  Emergency 
Unemployment  Compensation  Act  of 
1991  created  the  Emergency 
Unemployment  Compensation  (EUC) 
program.  The  EUC  program,  as 
established  by  Public  Law  102-164  (and 
amended  by  P.L  102-182),  provided  13 
or  20  weeks  of  benefits  depending  on  the 
State's  total  unemployment  rate  or  a 
combination  of  the  State's  insured 
unemployment  rate  and  exhaustions. 
Public  Law  102-244  amended  the  EUC 
Act  to  increase  the  maximum  duration 
to  28  or  33  weeks  through  the  week 
including  June  13, 1992.  For  weeks  of 
unemployment  beginning  thereafter, 
individuals  filing  new  claims  and  certain 
individuals  who  established  claims  prior 
to  the  week  including  June  13  will  revert 
back  to  the  13  or  20  week  maximum. 
EUC  is  payable  to  individuals  who  have 
no  rights  to  regular,  extended,  or 
additional  benefits  under  any  State  or 
Federal  law.  Except  where  inconsistent 
with  the  operating  instructions  in  GAL 
4-92  (and  changes  thereto),  the  terms 
and  conditions  of  State  law  which  apply 
to  claims  for  extended  benefits  and  to 
the  payment  thereof  shall  apply  to 
claims  for  EUC. 


Public  Law  102-164  was  enacted 
November  15, 1991  and  the  EUC 
program  became  efi'ective  in  all  States 
for  weeks  of  unemployment  beginning 
on  and  after  November  17, 1991.  The 
Employment  and  Training 
Administration  issued  controlling 
guidance  for  the  States  and  State 
agencies  in  the  operating  instructions  in 
GAL  4-92,  dated  November  27, 1991; 
GAL  4-92,  Change  1,  dated  February  10, 
1992  and  GAL  4-92,  Change  2.  dated 
February  13, 1992. 

Since  the  enactment  of  PubUc  Law 
102-244,  which  was  signed  by  the 
President  on  February  7, 1992,  and 
issuance  of  GAL  4-92,  and  Changes 
thereto,  many  States  and  cooperating 
State  agencies  have  had  questions 
concerning  the  instructions  and 
guidelines  issued  in  section  III.M.,  Fraud 
and  Overpayment.,  in  Attachment  A  to 
the  GAL,  which  has  necessitated  many 
verbal  responses  and  responses  to 
questions  in  UIPL  9-92  and  Changes 
thereto.  Therefore,  die  Department  in 
this  Change  3,  is  providing  a  revised 
section  III.M.  to  replace  the  original 
section  III.M.  in  Attachment  A  to  GAL 
4-92,  which  includes  changes  to,  and 
clarifications  of,  the  operating 
instructions  in  order  to  assure  uniform 
application  of  the  provisions  among  the 
States. 

Specifically,  the  Department  is 
clarifying  that  States  have  the  option  to 
elect  implementing  a  waiver  program  for 
non-fraud  overpayments,  clarifies 
procedures  that  must  be  followed  if  such 
election  is  made,  and  clarifies 
restoration  of  account  balances  when 
overpayments  are  established.  In 
addition,  the  language  of  certain 
paragraphs  is  changed  to  parallel  the 
provisions  of  20  CFR  part  617,  the 
Department's  regidations  implementing 
the  Trade  Act  of  1974,  as  amended.  The 
Trade  Act  of  1974  and  the  EUC  Act 
contain  nearly  identical  provisions 
related  to  waivers  and  offsets.  Since 
both  are  Federally  funded  programs,  the 
Department  must  follow  the  regulations 
established  for  the  Trade  Act,  as  such 
establish  the  precedents  when  the 
statutes  parallel  one  another.  If 
Congress  had  intended  differenUy,  the 
EUC  statute  would  have  contained  other 
provisions. 

The  operating  instructions  in  GAL  4- 
92,  GAL  4-92,  Change  1.  GAL  4-92, 
Change  2,  and  this  Change  3  are  issued 
to  the  States  and  the  cooperating  State 
agencies,  and  constitute  the  controlling 
guidance  provided  by  the  Department  of 
Labor  in  its  role  as  the  principal  in  the 
EUC  program.  As  agents  of  the  United 
States,  the  States  and  the  cooperating 
State  agencies  may  not  vary  from  the 
operating  instructions  in  GAL  4-92,  GAL 


4-92,  Change  1,  GAL  4-92,  Change  2.  or 
this  Change  3  (or  any  subsequent  or 
supplemental  operating  instructions) 
without  the  prior  approval  of  the 
Department  of  Labor. 

4.  Attachment  A — Changes  to  Operating 
InstructioDs 

M.  Fraud  and  Overpayment 

The  Act  contains  specific  provisions 
with  respect  to  fraud  and  overpayments 
of  EUC. 

Provisions  of  the  State  law  applied  to 
detection  and  prevention  of  fraudulent 
overpayments  of  EUC  will  be,  as  a 
minimum,  commensurate  with  those 
applied  by  the  State  Tvith  respect  to 
regular  compensation  and  which  are 
consistent  with  the  Secretary's 
"Standard  for  Fraud  and  Overpayment 
"Detection"  (Employment  Security 
Manual,  part  V,  sections  7510,  et  seq.) 

1.  Fraudulent  Claiming  of  EUC 

Section  105  of  the  Act  provides  that,  if 
an  individual  knowingly  has  made,  or 
caused  to  be  made  by  another,  a  false 
statement  or  representation  of  a 
material  fact,  or  knowingly  has  failed,  or 
caused  another  to  fail,  to  disclose  a 
material  fact,  and  as  a  result  of  such 
false  statement  or  representation  or  of 
such  nondisclosure  the  individual  has 
received  an  amount  of  EUC  to  which  the 
individual  was  not  entitled,  the 
individual: 

a.  Shall  be  ineligible  for  further  EUC 
in  accordance  with  the  provisions  of  the 
applicable  State  unemployment 
compensation  law  relating  to  fraud  in 
connection  with  a  claim  for 
unemployment  compensation,  and 

b.  Shall  be  subject  to  prosecution 
under  section  1001  of  title  18,  U.S.C. 

Provisions  of  State  law  relating  to 
disquaUfication  for  fraudulently 
claiming  or  receiving  a  payment  of 
compensation  shall  apply  to  claims  for 
and  payment  of  EUC. 

When  a  SESA  has  sufficient  facts  to 
make  a  prima  facie  case  under  18  U.S.C. 
1001,  it  will  consider  referral  for  criminal 
prosecution  in  accordance  with  the 
provisions  of  the  Memorandum  of 
Understanding  (MOU)  between  the 
Department's  Office  of  Inspector 
General  and  the  Employment  and 
Training  Administration,  which  was 
transmitted  as  an  attachment  to  UIPL 
10-87  (also  see  UIPLs  16-85  and  21-90). 
If  Federal  prosecution  is  recommended, 
the  matter  will  be  referred  to  the 
appropriate  Regional  Office  of  the  U.S. 
Department  of  Labor,  Office  of  the 
Inspector  General  (OIG). 

For  those  cases  not  meeting  the 
criteria  of  referral  to  the  OIG  for 
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investigation  and  prosecution,  as 
outlined  in  the  MOU,  or  if  the  OIG  does 
not  accept  the  case  for  investigation,  or 
it  is  accepted,  but  is  later  returned 
because  the  U.S.  Attorney  declines 
prosecution,  the  SESA  should  refer  the 
case  for  prosecution  under  Stale  law 
provisions. 

2.  Recovery  of  Cherpayments 

Under  section  105(b)  of  the  Act  each 
Slate  shall  require  repayment  from 
individuals  who  have  received  any 
payment  of  EUC  to  which  they  are  not 
entitled  (whether  fraudulent  or  non- 
fraudulent),  unless  the  SESA.  under  the 
optional  language  of  section  105(b). 
elects  to  have  a  program  under  which  it 
will  waive  recovery  of  overpayments.  A 
SESA  may  elect  to  have  an  EUC  waiver 
program  even  if  it  has  not  waiver 
provisions  under  State  law  for  regular 
compensation.  If  the  SESA  elects  to 
have  an  EUC  waiver  program  and  has  a 
waiver  program  under  Slate  law,  no 
State  law  waiver  provisions  for  regular 
compensation  apply  to  EUC,  and  the 
SESA  shall  follow  the  guidelines 
outlined  in  this  section  II1.M.2. 

Any  SESA  electing  to  have  a  waiver 
program  may  waive  recovery  of  a  non- 
fraudulent  EUC  overpayment  if  it 
determines,  in  accordance  with  the 
guidelines  which  follow,  that — 

a.  The  payment  of  such  EUC  was 
without  fault  on  the  part  of  the 
individual,  and 

b.  Such  repayment  would  be  contrary 
to  equity  and  good  conscience. 

(1)  In  determining  whether  fault 
exists,  for  purposes  of  section  in.M.2.a. 
above,  the  following  factors  shall  be 
considered: 

(a)  Whether  a  material  statement  or 
representation  was  made  by  the 
individual  in  connection  with  the 
application  for  EUC  that  resulted  in  the 
overpayment,  and  whether  the 
individual  knew  or  should  have  known 
that  the  statement  or  representation  was 
inaccurate. 

(b)  Whether  the  individual  failed  or 
caused  another  to  fail  to  disclose  a 
material  fact,  in  connection  with  an 
application  for  EUC  that  resulted  in  the 
overpayment,  and  whether  the 
individual  knew  or  should  have  known 
that  the  fact  was  material 

(c)  Whether  the  individual  knew  or 
could  have  been  expected  to  know  that 
the  individual  was  not  entitled  to  the 
EUC  payment 

(dl  Whether,  for  any  other  reason,  the 
overpayment  resulted  directly  or 
indirectly,  and  partially  or  totally,  from 
any  act  or  omission  of  the  individual  or 
of  which  the  individual  had  knowledge, 
and  which  was  erroneous  or  inaccurate 
or  otherwise  wrong. 


(e)  Whether  there  has  been  a 
determination  of  fraud  under  section  105 
of  the  Act  (paragraph  1  of  this  section 
IlLM.). 

An  affirmative  finding  on  any  one  of 
the  factors  in  section  III.M.2.b.(l)  (aHe) 
above  precludes  waiver  of  overpayment 
recovery. 

(2)  In  determining  whether  equity  and 
good  conscience  exists,  for  purposes  of 
section  IIIAI.2.b.  above,  the  following 
factors  shall  be  considered: 

(a)  Whether  the  ove-Tjayroent  was  the 
result  of  a  decision  on  appeal  whether 
the  State  agency  had  given  notice  to  the 
individual  that  the  case  has  been 
appealed  and  that  the  individual  may  be 
required  to  repay  the  overpayment  in 
the  event  of  a  reversal  on  appeal,  and 
whether  recovery  of  the  overpayment 
will  not  cause  extraordinary  and  lasting 
financial  hardship  to  the  individual 

(b)  Whether  recovery  of  the 
overpayment  will  not  cause 
extraordinary  financial  hardship  to  the 
individual,  and  there  has  been  no 
affirmative  finding  under  the  preceding 
paragraph  (2)(a)  with  respect  to  such 
individual  and  such  overpayment 

An  affirmative  finding  on  either  of  the 
foregoing  factors,  in  preceding 
paragraphs  (2){a)  and  2(b).  precludes 
waiver  of  recovery  of  the  overpayment 

For  the  purpose  of  this  paragraph  (2). 
an  extraordinary  financial  hardship 
shall  exist  if  recovery  of  the 
overpayment  would  result  directly  in  the 
individual's  loss  of  or  inability  to  obtain 
minimal  necessities  of  food,  medicine, 
and  shelter  for  a  substantial  period  of 
time;  and  an  extraordinary  and  lasting 
financial  hardship  shall  be 
extraordinary  as  described  above  and 
may  be  expected  to  endure  for  the 
foreseeable  future. 

In  applying  this  test  in  the  case  of 
attempted  recovery  by  repayment  a 
substantial  period  of  time  shall  be  30 
days,  and  the  foreseeable  future  shall  be 
at  least  three  months.  In  applying  this 
test  in  the  case  of  proposed  recoupment 
from  other  benefits,  a  substantial  period 
of  time  and  the  foreseeable  future  shall 
be  the  longest  potential  period  of  benefit 
entitlement  as  seen  at  the  time  of  the 
request  for  a  waiver  determination-  In 
making  these  determinations,  the  State 
agency  shall  take  into  account  all 
potential  income  of  the  individual  and 
the  individual's  family  and  all  cash 
resources  available  or  potentially 
available  to  the  individual  and  the 
individual's  family  in  the  time  period 
being  considered. 

(3)  Determinations  granting  or  denying 
waivers  or  overpayments  shall  be  made 
only  on  request  for  a  waiver 
determination.  Such  request  shall  be 
made  on  a  form  which  shall  be  furnished 


to  the  individual  by  the  State  agency. 
Notices  of  determination  of 
overpayments  shall  include  an  accurate 
description  of  the  waiver  provisions  of 
this  paragraph  (2),  if  the  SESA  has 
elected  to  allow  waivers  of  EUC 
overpayments. 

(4)  Unless  an  EUC  overpayment  is 
otherwise  recovered,  or  is  waived  under 
paragraph  (2)  of  this  section,  the  SESA 
shall,  during  the  three-year  period  after 
the  date  the  individual  received  the 
payment  of  EUC  to  which  the  individual 
was  not  entitled,  recover  the 
overpayment  by  deductions  from  any 
sums  payable  to  the  individual  under. 

(a)  The  Act  and  this  GAL  4-»2  and 
changes; 

(b)  Any  Federal  unemployment 
compensatiqh  law  administered  by  the 
SESA;  or 

(c)  Any  other  Federal  law 
administered  by  the  SESA  which 
provides  for  the  payment  of  any 
unemployment  assistance  or  an 
allowance  with  respect  to 
unemployment. 

(5)  No  single  deduction  under  this 
section  II.M.2..  shall  exceed  50  percent 
of  the  amount  otherwise  payable  to.  the 
individual,  and  when  a  deduction  is 
made  it  shall  be  50  percent  of  the 
amount  otherwise  payable. 

(6)  To  the  extent  permitted  under 
State  law.  an  EUC  overpayment  may  be 
recovered  by  offset  within  the  50 
percent  and  three-year  limitations 
provided  in  paragraphs  (4)  and  (5) 
above,  from  benefits  payable  under  the 
State  unemployment  compensation  law. 

(7)  At  the  end  of  the  three-year 
limitation,  the  SESA  may  remove  the 
overpayment  from  its  accounting  record. 
Although  no  further  active  collection 
efforts  by  the  SESA  are  required,  the 
SESA  shall  maintain  an  administrative 
record  during  the  subsequent  three-year 
period  to  provide  for  possible  collection 
through  methods  other  than  offset.  After 
the  subsequent  three-year  period,  the 
SESA  may  dispose  of  the  overpayment 
record. 

(8)  No  repayment  may  be  required, 
and  no  deduction  may  be  made,  under 
this  section  lIlJwl.2.  until  a  determination 
under  paragraph  2.  of  this  section  by  the 
State  agency  has  been  made,  notice  of 
the  determination  and  an  opportunity 
for  a  fair  hearing  diereon  has  been  given 
to  the  individual  concerned,  and  the 
determination  has  become  final. 

(9)  EUC  overpayment  recovery  shall 
be  enforced  by  any  action  or  proceeding 
which  may  be  brought  under  State  or 
Federal  law.  unless  recovery  of  the 
overpayment  is  waived  in  accordance 
with  the  Act  and  the  'nstnicUons  in  this 
section  UI.M. 
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(10)  Overpayments  of  EUC  recovered 
in  any  manner  shall  be  deposited  into 
the  fund  from  which  payment  was  made. 

(11)  If  a  State  has  an  agreement  in 
effect  with  the  Secretary  to  implement 
the  cross-program  offset  provisions  of 
section  303(g)(2)  of  the  SSA,  EUC 
payments  shall  be  used  to  offset  State 
regular  compensation  or  EB 
overpayments  and  State  regular 
compensation  or  EB  payments  shall  be 
used  to  offset  EUC  overpayments. 
Determinations  under  this  section 
III.M.2.,  shall  be  subject  to  the 
determination  and  appeal  and  hearing 
provisions  of  sections  III.I.  and  J. 

(12)  An  individual  who  has  an 
overpayment  established  under 
paragraph  2.  of  this  section  may  have 
the  amount  of  such  overpayment 
restored  to  the  EUC  account  established 
for  such  individual  in  accordance  with 
the  State  law  for  regular  compensation. 
No  restoration  is  permitted  nor  shall 
such  occur  until  the  determination  of 
overpayment  is  fmal  in  accordance  with 
paragraph  (8)  of  this  section. 

(13)  If  the  SESA  elects  to  implement 
an  EUC  waiver  program,  it  may  not  put 
such  election  into  e^ect  unless  it 
previously  elected  to  allow  waiver  of 
nonfraudulent  EUC  overpayments  and 
has  published  agency  instructions  on 
such  election.  / 

5.  Action  Required 

SESA  Administrators  shall  provide 
the  above  controlling  guidance  to 
appropriate  staff  and  assure  that  any 
changes  required  in  the  State's  EUC 
fraud  and  overpayment  procedures  are 
implemented. 

6.  Inquiries 

Direct  questions  to  the  appropriate 
Regional  Office. 

[FR  Doc.  92-14758  Filed  6-23-92;  8:45  am] 
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Employment  and  Training 
Administration 

Wagner-Peyser  Act  Final  Planning' 
Allotments  for  Program  Year  (PY)  1992 

AQENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  This  notice  announces  the 
final  planning  allotments  for  Program 
Year  (PY)  1992  (July  1. 1992,  through 
June  30, 1993)  for  basic  labor  exchange 
activities  provided  under  the  Wagner- 
Peyser  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Litman,  Acting  Director,  U.S. 
Employment  Service,  200  Constitution 
Avenue,  NW.,  room  N-4470, 
Washington,  DC  20210.  Telephone:  (202) 
535-0157  (this  is  not  a  toll-free  number). 
SUPPlfMENTARY  INFORMATION:  In 

accordance  with  section  6(b)(5)  of  the 
Wagner-Peyser  Act.  the  Employment 
and  Training  Administration  is 
publishing  final  planning  allotments  for 
each  State  for  Program  Year  (PY)  1992 
duly  1, 1992,  through  June  30, 1993). 
Preliminary  planning  estimates  provided 
to  each  State  on  January  30, 1992.  were 
in  error.  A  mistake  was  made  by  ETA 
during  the  compilation  of  the  civilian 
labor  force  (CLF)  estimates  used  in  the 
statutory  formula.  The  final  planning 
allotments  to  States  contained  in  this 
notice  are  correct  and  are  based  on 
civilian  labor  force  and  unemployment 
data  for  Calendar  Year  1991. 

The  total  amount  of  funds  currently 
available  for  distribution  is  $821,608,000. 
Funds  are  distributed  in  accordance 
with  formula  criteria  established  in 
section  6(a)  and  (b)  of  the  Wagner- 
Peyser  Act. 

The  Secretary  of  Labor  set  aside  3 
percent  of  the  total  available  funds  to 
assure  that  each  State  will  have 
sufficient  resources  to  maintain 
statewide  employment  services,  as 


required  by  section  6(b)(4)  of  the  Act.  In 
accordance  with  this  provision, 
$24,066,542  is  set  aside  for 
administrative  formula  allocation.  These 
funds  are  included  in  the  total  planning 
allotment.  The  funds  that  are  set  aside 
are  distributed  in  two  steps  to  States 
which  have  lost  in  relative  share  of 
resources  from  the  prior  year.  In  Step  1, 
States  which  have  a  CLF  below  one 
million  and  are  below  the  median  CLF 
density  are  maintained  at  100  percent  of 
their  relative  share  of  prior  year 
resources.  The  remainder  is  distributed 
in  Step  2  to  all  other  States  losing  in 
relative  share  from  the  prior  year  but 
which  do  not  meet  the  size  and  density 
criteria  for  Step  1. 

Postage  costs  incurred  by  States  < 
during  the  conduct  of  employment 
service  (ES)  activities  are  billed  directly 
to  the  Department  of  Labor  by  the  U.S. 
Postal  Service.  The  total  final  planning 
allotment  reflects  $19,389,950,  or  2.36 
percent  of  the  total  amount  available, 
withheld  from  distribution  to  finance 
postage  costs  associated  with  the 
conduct  of  ES  business. 

Differences  between  preliminary 
planning  estimates  and  final  planning 
allotments  are  caused  by  the  use  of  a 
Calendar  Year  data  base  as  opposed  to 
the  earlier  data  used  for  preliminary 
planning  estimates.  Additionally,  the 
use  of  incorrect  civilian  labor  force  data 
in  the  preliminary  planning  estimates 
cause  some  differences. 

Ten  percent  of  the  total  sums  allotted 
to  each  State  shall  be  reserved  for  use 
by  the  Governor  to  provide  performance 
incentives  for  public  ES  offices;  services 
for  groups  with  special  needs;  and  for 
the  extra  costs  of  exemplary  models  for 
delivering  job  services. 

Signed  at  Washington,  DC,  this  27th  day  of 
May  1992. 
Roberts  T.  Jones, 
Assistant  Secretary  of  Labor. 

'  BHJJNG  COOC  4510-30-M 
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U.  S.  DEPARTMENT  OF  LABOR 

EMPLOYMElsrr  AND  TRAINING  ADMINISTRATION 

FINAL  FY  1992  WAGNER-PEYSER  ALLOTMENTS  TO  STATES 


Sbto 


Alabama 
Alaska 
Arizona 
Ahcansas 


CalltcrnlB 
Cctamdo 
Ccnnecrflcut 
Odawera 


Disaict  ol  Cdutndia 

FlortdB 

Georgia 

HawoH 


Idaho 
llnols 

Indiana 

town 


Kansas 
KanUcky 
Louisiana 
Maine 


Maryland 
Massu:huseQs 
Mlctil^n 
Minnesota 


Mississippi 
MIssowl 
Monbna 
NetvUca 


Ne«ada 

NewHMipshira 
New  Jarsey 
NewMsidco 


New  Yale 

NcrmCtarolna 

NoDiOBkoa 

Ohio 


Oktehoma 
OrBOon 

Pannsyt«Bnia 
PuerkiRIco 


Rhode  Island 
South  CarollnB 
South  Dakoca 
Tannasssa 


Texas 
Utah 
Vermcnt 
Virginia 


WasMngim 
West  Wglnla 
Wisconsin 


Bbsk 

Ftrmuta 


rnniBi 


Guam 

virgin  Islands 
jndjda  Posftge 


11^4,656 
7.612.415 
9.365,716 
6.685.576 


89,564.018 
9,308.391 

10.454.377 
2,173.348 


4.570.661 
38,437.561 
16,822.176 

2.611,221 


6>«^4e7 
3S.734.62S 
15.616.589 

7,894,243 


6.663.938 
10.431,462 
11,768.692 

3.912.975 


3»  Ulslrtbulan 


Slepl' 


14.239.843 
20,139.586 
29.578.106 
12.998.068 


7.507.437 

15.504.921 

5.183.121 

6>229,093 


5,038.540 

3.777,040 

23,211240 

5.816.373 


50.941.318 

19.046,140 

5.277,967 

31.023,792 


10.766,676 
8.431,824 

34,735,169 
9.296,325 


3,248.963 

9,862.727 

4378.0K 

13.968,369 


4^,353,567 

10,668,900 

2.285,161 

18.362,656 


14.192.386 
5.583.416 

14.075,020 
3,784.631 


776,195.978 

375,376 

1.560,154 

1 9.389.9508 


0 

1.106.078 
0 
0 


92a  226 
0 
0 
0 


0 

0 
407.882 


Step  2* 


0 

0 

754.465 

906,718 


733^419 

0 

0 

846.643 


0 

0 

76a  271 

0 


0 

0 

7ia059 

0 


ff 

1,552.965 

332632 

0 


0 
812733 

0 
550.899 


1 0.408.010 

0 
0 

0 


IJATiON;^  TOTAi  797gT;4MIZ3S^g.0lg 


526.295 

0 

3931159 

407.026 


0 

534.758 

0 

67.386 


367.  (ttS 

0 

1.208,681 

119,154 


0 
481.157 
4181636 
608^275 


247,829 

27a907 

996.656 

0 


Tofal 


0 

0 

2691237 

24a  257 


290^989 

6.013 

0 

0 


1,746.^66 

0 

0 

642.773 


911,799 

347,023 

0 

208^147 


1,966.574 
0 
0 
0 


246.469 
0 

115.341 
0 


13.658.532 

0 
0 

0 


526^295 

1,106.078 

393LlSe 

407.026 


534.758 
0 

67,386 


0 

1.208,661 

119.154 


lohl 

Allonnent*** 


923^226 
481.157 
4ia636 
608.275 


247.829 
270.  S07 
996.666 
407.882 


0 

0 

2681237 

24a257 


29a  969 

6.013 

754.465 

906.718 


733.419 

0 

.   0 

646.643 


1,746.966 

0 

768.271 

642773 


911.799 

347.023 

0 

208.147 


0 

0 

7ia069 

1.^66.574 

1,552,985 

332632 

0 


246^469 
812733 
115.341 
550.899 


11.740.951 
8.720.493 
•,758.875 
7.092.602 


88.584.018 
8.843.149 

10.454.377 
2,240,735 
4,d57.6d6 

38.437.581 

18.030.857 
2.730.375 


7.265.723 
36.215.782 
16,036.225 

e.502.518 


6.911.767 
10.702.360 
12.765.348 

4.320,857 


14.239.843 
20.139,586 
29JM7X3 
13^33.315 


7.796.426 

15.510.934 

S.937.586 

7.135.811 


5,771.969 

3.777.040 

23.211.240 

6.663,016 


52,688.284 

19.046.140 

6.046.238 

31.666.565 


11.678.475 
8.778.847 

34.735.169 
9.504.472 


3,248,963 

9.862.727 

5,588.114 

13,968,369 


5l.3«).14l 

12.221.885 

2.617.793 

18.362.656 


14.438.855 
6,396.149 

14,190.361 
4.335,530 


24.066.542  y       805 


ite.^ 


oi 
ol 
og 


375.376 

1.580,154 

19.389.950 


15:6583321        24.066.5421L_62JU608.0g0 


•       Furxls  m^  Bllocated  to  the  13  States  wtxisa  relative  share  decreased  from  PY  1991  to  tie  PY 
isee  basic  Icrmula  amount  and  wihlch  have  a  CMllan  Labor  Force   (CLF)  tielow  one  million  and 
ve  iJBlow  the  median  O-F  density.  These  States  are  held  harmless  at  lOO»  o»  Iheir  PY  1991 
reiattve  share. 

••     The  bdanca  c*  «ie  3»  hjnds  are  dsTKiuted  to  Itie  remaining  26  Stttes  tosing  In  relatkre  share 
frnn  PY  19Q1  Id  their  PY  1992  tD»l  alloment  amount 

♦••    Hold  Iwrmless  frowlslans  reqUrad  under  Sectian  6(B)  ol  the  Wagner -Peyser  Act.  as  amanded. 
are  maimalrted  at  tie  revised  allotment  level. 

[FH  Doc  9^-14810  Filed  6-23-92;  8:45  ami     • 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  S2-42] 

NASA  Wage  Committee  Renewal 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  renewal. 

summary:  Pursuant  to  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  and  after  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration,  NASA  has  determined 
that  the  renewal  of  the  NASA  Wage 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law. 

FOR  FURTHER  INFORMATION  CONTACT 

Deborah  Green  Glasco,  NASA.  Code 

FPP.  Washington.  DC  20546,  (202)  45»- 

3781. 

SUPPLEMENTARY  INFORMATION:  The 

function  of  this  Committee  is  to  provide 
recommendations  to  NASA  relating  to  a 
survey  of  wages  and  the  estabUshment 
of  wage  schedules  for  trades  and  labor 
employees  in  the  Cleveland,  Ohio,  wage 
area.  NASA  has  been  designated  the 
"lead  Agency"  for  that  area  under 
Federal  Personnel  Manual  Supplement 
5J2-1. 

Dated  June  18. 1992. 
foho  W.  Gaff. 

Advisory  Committee  Management  Officer. 

XationaJ  Aeronautics  and  Space 

Administration. 

IFR  Doa  92-14M2  Filed  6-23-92;  8:45  am| 

nUJNG  CODE  TSW-OI-M 

(Notice  92-41] 

NASA  Advisory  Council  (NAC),  Space 
Station  Advisory  Committee  (SSAC): 
Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  57  FR  20856. 
Notice  Number  92-30.  May  15, 1992. 
PREVIOUSLY  ANNOUNCED  TIMES  AND 
DATES  OF  MEETING:  May  27, 1992,  8:30 
a.m.  to  5  p.m.  and  May  29, 1992,  8:30  a.m. 
to  noon. 

CHANGES  m  THE  MEETING:  Dates 
changed  to  July  2a  8:30  a.m.  to  5  p.m.., 
and  July  30,  8:30  a.m.  to  noon. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Dr.  William  P.  Raney. 
Office  of  Space  Systems  Development. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546. 
202/453-4165w 


Dated:  June  18, 1992. 
John  W.  GoH. 

Advisory  Committee  Management  Officer. 
[VR  Doc.  92-14841  Filed  fr-23-92:  8:45  am] 
nUJNa  CODE  7S1(M)1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Cooperative  Agreement  for 
Assessments  of  the  Readiness  of 
Advancement  Applicants 

agency:  National  Endowment  for  the 
Arts,  NFAH. 

action:  Notification  of  availabiUty. 

summary:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreements  for  the  design  and 
implementation  of  a  process  for 
conducting  independent  assessments  of 
the  readiness  of  approximately  125  arts 
organizations  which  have  applied  to  the 
Fjidowment  to  participate  in  the 
Advancement  Program.  The  recipient  of 
the  Cooperative  Agreement  through  one- 
day,  on  site  or  telephone  interviews 
with  key  staff  and  board  members,  and 
an  analysis  of  application  materials,  will 
prepare  written  reports  which  will 
provide  professional  judgement  on  each 
organization's  financial  and 
organizational  status  and  capacity  to 
develop  through  the  period  of  technical 
assistance  services  provided  by  the 
program.  The  recipient  will  also  identify 
principal  areas  of  need  in  order  to  assist 
in  the  selection  of  appropriate 
consultants  and  to  permit  planning  for 
supplementary  workshops  or  spec.alized 
assistance.  Those  interested  in  receiving 
the  Solicitation  package  should 
reference  Program  Solicitation  }?S  92-08 
in  their  written  request  and  include  two 
(2)  self-addressed  labels.  Verbal 
requests  for  the  Solicitation  will  not  be 
honored. 

DATES:  Program  Solicitation  PS  92-08 
will  be  available  approximately  July  13, 
1992  with  proi>08als  due  August  13. 1992. 

ADDRESSES:  Requests  for  the 
Solicitation  should  be  addressed  to 
National  Endowment  for  the  Arts. 
Contracts  Division,  room  217, 1100 
Pennsylvania  Ave.,  NW  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Hummel  or  Anna  Mott 
Contracts  Division.  National 
Endowment  for  the  Arts.  1100 


Pennsylvania  Ave..  NW  Washington. 
DC  20506  (202/682-5482). 

William  I.  Hummel, 

Director.  Contracts  and  Procurement 
Division. 

(PR' Doc.  92-14774  Filed  6-21-92;  8:45  am) 
BttJJNG  CODE  7S37-01-M 


National  Endowment  for  the 
Hunuuilties 

Meetings 

AGENCY:  National  Endowment  for  the 
Humanities,  NFAH. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463.  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT 

David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506:  telephone  202/ 
786-0322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowments  TDD  terminal  on  202/ 
788-0282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  apphcations  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential:  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings. 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  title  5.  United  States  Code. 

1.  Date:  July  »-ia  1992. 

Time:  6:30  a.m.  to  5  p.m. 

Roaav  415. 
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Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations  for  the  June  5, 
1992  deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  January  1, 1993. 

2.  Date:  July  10, 1992. 
Time:  9  a.m.  to  5  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Division  of 
Public  Programs  in  the  Challenge  Grants 
category,  submitted  to  the  Division  of 
Public  Programs,  for  projects  beginning 
after  December  1, 1991. 

3.  Date:  July  14. 1992. 
Jime:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Challenge  Grant  applications  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  December  1, 
1991. 

4.  Date:  July  16-17, 1992. 
Time:  8:30  a.m.  to  5  p.m. 

-     Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations  programs  for 
the  June  5, 1992  deadline,  submitted  to 
the  Division  of  Public  Programs,  for 
projects  beginning  after  January  1, 1993. 
'  5.  Dote;  July  20, 1992. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  May  1, 1992 
deadline  in  the  Challenge  Grants 
Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  December  1992. 

6.  Date:  July  21. 1992. 
Time:  9  a.m.  to  5  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
Challenge  Grant  applications  submitted 
to  the  Division  of  Research  Programs, 
for  projects  beginning  after  December  1, 
1991. 

7.  Date:  July  24. 1992. 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  May  1. 1992 
deadline  in  the  Challenge  Grants 
Program,  submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  December,  1992. 

8.  Date:  July  23-24, 1992. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations  program,  for 
the  June  5. 1992  deadline,  submitted  to 


the  Division  of  Public  Programs,  for 
projects  beginning  after  January  1. 1993. 

9.  Date:  July  30-31. 1992. 

Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  The  meeting  will  review 
applications  submitted  to  the 
Humanities  Projects  in  Museums  and 
Historical  Organizations  program,  for 
the  June  5. 1992  deadline,  submitted  to 
the  Division  of  Public  Programs,  for 
projects  beginning  after  January  1. 1993. 
David  C.  Fisher, 

Advisory  Committee.  Management  Officer 
|FR  Doc.  92-14781  Filed  6-23-92;  8:45  am) 

BIUJNO  COOC  7S3e-01-M 


requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516)  between  7:30 
a.m.  and  4:15  p.m.  e.s.t.  Persons  planning] 
.  to  attend  this  meeting  are  urged  to  , 

contact  the  above  named  individual  one  t 
or  two  days  before  the  scheduled 
meeting  to  be  advised  of  any  changes  in 
schedule,  etc..  that  may  have  occurred. 

Dated:  June  17, 1992. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Branch. 
[FR  Doc.  92-14831  Filed  6-2^-92;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
July  8, 1992.  room  P-422.  7920  Norfolk 
Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  will  be  closed  to  discuss 
the  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS. 
This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  U.S.C. 
552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  July  8, 1992—1  p.m.  Until  4 
p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS 
will  also  be  discussed. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  beaked  only  by 
members  of  the  Subc«i.minittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 


Advisory  Committee  on  Reactor 
Safeguards;  Joint  Meeting  of  the 
Subcommittees  on  Plant  License 
Renewal  and  Materials  and  Metallurgy 

The  ACRS  Subcommittees  on  Plant 
License  Renewal  and  Materials  and 
Metallurgy  will  hold  a  joint  meeting  on 
July  7, 1992.  room  P-110.  7920  Norfolk 
Avenue.  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  July  7. 1992—8:30  a.m.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  discuss  the 
propased  Standard  Review  Plan  for 
License  Renewal,  the  proposed 
Regulatory  Guide  on  the  Form  and 
Content  of  a  License  Renewal 
Application,  and  the  proposed  Branch 
■  Technical  Position  on  Reactor 
Component  Fatigue  Considerations  for 
License  Renewal. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairmen;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the 
Subcommittees,  along  with  any  of  their 
consultants  who  may  be  present,  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
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with  representatives  of  the  NRC  staff, 
the  nuclear  industry,  their  respective 
consuitanta,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduhng  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Elpidie  Igne 
(telephone  301/492-8192)  between  7:30 
a.m.  and  4:15  p.m.  (e.s.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  or  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  lune  17. 1992.   ' 
Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch. 

IFR  Doc.  92-14832  Filed  6-23-fl2;  8:45  am| 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  on 
Auxiliary  and  Secondary  Systems; 
Meeting 

The  ACRS  Subcommittee  on  Auxiliary 
and  Secondary  Systems  will  hold  a 
meeting  on  July  8. 1992,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  luly  B.  1992 — 6:30  aun.  Until 
12  NooD  I 

The  Subcommittee  will  discuss  the 
proposed  resolution  of  Generic  Issue 
106,  "Piping  and  Use  of  Highly 
Combustible  Cases  in  Vital  Areas." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  end  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subconunittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentation  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  pubUc.  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer.  Mr.  Herman  Alderman, 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m.  (e.s.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meetir  g  to  be  advised  of  any 
changes  in  sched  uHe.  etc.,  that  may  have 
occurred. 

Dated:  June  17, 1>92. 
Sam  Duraiswamy, 
Chief,  Nuclear  Rea  ztors  Branch. 

|FR  Doc.  92-14833  filed  6-2»-92:  8:45  am) 
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Biweekty  Notice  Appilcattons  and 
Amendntents  to  Operating  Licenses 
involving  No  Significant  Hazards 
Considerations 

1.  Background 

Pursuant  toPublic  Law  (P.L)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  P.L  97-415 
revised  section  189  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  to 
require  the  Commission  to  publish 
notice  of  any  amendments  issued,  or 
proposed  to  be  issued,  under  a  new 
provision  of  section  189  of  the  Act  This 
prevision  grants  the  Commission  the 
authority  to  issue  and  make  immediately 
elective  any  amendment  to  an 
operating  license  upon  a  determination 
by  the  Commission  that  such 
amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  tQ  be  issued  from  May  30. 1992 
through  |une  12. 1992.  The  last  biweekly 
notice  was  published  on  June  10. 1992 
(57  FR  24662). 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and-Propo«ed  No  Significant 
Hazards  Consideration  Detennination 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means4hat  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for. 
leave  to  intervene  is  discussed  below. 

By  July  24. 1992  the  licensee  may  file  a 
request  for  a  hearing  vtfith  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conmiission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 


28196 


Federal  Register  /  Vol.  57.  No.  122  /  Wednesday.  Jime  24.  1992  /  Notices 


consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner' wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action.  It  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(80G)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555,  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County.  South  Carolina 

Date  of  amendment  request:  June  5. 
1992 

Description  of  amendment  request- 
The  amendment  would  revise  the 
wording  of  the  footnote  associated  with 
the  refueling  interval  calibration  of  the 
containment  vessel  (CV)  high-range 
radiation  monitors.  The  revised  wording 
would  reflect  the  acceptability  of  the 
approved  alternate  calibration 
methodology  while  providing  the 
flexibility  to  calibrate  these  monitors 
utilizing  the  methodology  provided  in 
NUREG-0737. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  proposed 
amendment  only  involves  the  methodology 
used  for  calibration  of  the  CV  High-Range 
Radiation  Monitors  and.  therefore,  has  no 
effect  on  the  probability  of  any  previously 
evaluated  accidents.  The  calibration  method 
provided 

by  the  1982  correspondence  [letter  from  the 
licensee  to  NRC  dated  April  28. 1962]  has 
been  previously  evaluated  as  an  acceptable 
deviation  from  the  NUREG-0737  calibration 
method.  The  proposed  amendment  would 
clearly  identify  this  method  as  an  alternative 
to  the  NUREG-0737  method,  and  would 
facilitate  calibration  using  the  preferred, 
r«fRC-approved  methodology.  The  intent  of 
this  calibration  requirement  is  to  ensure  the 
availability  of  properly  functioning  accident 
radiation  monitors  during  the  unlikely  event 
of  an  accident  involving  a  significant  release 
of  radioactivity  to  the  containment 
atmosphere.  Since  either  calibration  method 
is  acceptable  for  ensuring  the  operability  of 
these  monitors,  the 

proposed  amendment  does  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  because  the  proposed  amendment 
only  involves  a  change  to  the  CV  High-Range 
Radiation  Monitor  calibration  method.  This 
calibration  will  continue  to  be  performed  on 

a  refueling  interval  basis,  and  typically  the 
unit  is  in  cold  shutdown  during  this 
calibration.  The  proposed  amendment  will 
not  physically  change  any  equipment  or 
mode  of  operation,  and  will  provide  the 
calibration  using  either  of  two  NRC-approved 
methods.  The  proposed  change  merely 
identiHes  an  alternative  to  the  NUREG-0737 
method,  and  would  facilitate  calibration 
using  either  of  two.  NRC-approved  methods, 
and  therefore  Ihe  proposed  change  cannot 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  because  the  proposed  amendment 
only  involves  a  change  to  the  CV  High-Range 
Radiation  Monitor  calibration  method.  This 
calibration  will  continue  to  be  performed  on 
a  refueling  interval  basis,  and  typically  the 
unit  is  in  cold  shutdown  during  this 
calibration.  The  proposed  amendment  will 
not  physically  change  any  equipment  or 
mode  of  operation,  and  will  provide  the 
calibration  using  either  of  two  NRC-approved 
methods.  The  proposed  change  only 
facilitates  an  alternative  to  the  preferred 
calibration  method;  either  method  is 

•aeceplable  for  ensuring  the  operability  of 
these  monitors  and  the  availability  of  post- 
accident  radiation  monitoring  for  the 
Containment. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  thai  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director:  Elinor  G. 
Adensam 

Carolina  Power  &  Light  Company,  et  al.. 
Docket  No.  50-400,  Sbearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  April  2, 
1992 

Description  of  amendment  request: 
The  amendment  would  revise 
Instrumentation  Specifications  3.3.2. 
3.3.3.1  and  3.3.3.6  of  the  Technical 
Specifications  (TS)  to  include  editorial 
corrections  and  rewordings  that  would 
clarify  or  simplify  the  requirements. 
Specifically,  the  proposed  revisions  are: 

TS  3.3.2 

The  revision  to  TS  3.3.2  would  revise 
the  outline  notation  for  Table  3.3-3  from 
3.C.4.C)  to  3.C.4.C.  I 

TS  3.3.3.1  ! 

The  action  requirements  of  TS  3.3.3.1 
listed  in  Table  3.3-6  would  be  revised  to 
be  consistent  with  associated  TS  3.9.12. 

TABLE  3.3-6 

1.  Items  2a  and  2b,  Channels  to  Trip 
and  Minimum  Channels  Operable, 
column  entries  would  be  revised  to 
reflect  the  number  of  channels  required 
operable  per  safety  train. 

2.  Action  Statement  28  would  be 
revised  so  if  a  required  train  of  radiation 
monitors  is  inoperable,  then  the 
associated  train  of  the  Fuel  Handling 
Building  (FHB)  Emergency  Exhaust 
System  would  be  declared  inoperable 
and  the  Action  Statements  of  TS  3.9.12 
would  apply. 

3.  Action  Statement  30  would  be 
revised  to  capitalize  "Minimum 
Channel"  so  that  it  is  consistent  with  the 
other  Action  Statements  in  this  Table. 

TS  3.3.3.6 

The  following  changes  to  TS  3.3.3.6 
and  the  associated  Tables  3.3-10  and  4.3- 
7  are  proposed: 

1.  Delete  the  exceptions  in  Action 
Statement  a.  and  insert  "N.A."  in  the 
Total  Required  Number  of  Channels 
column  of  Table  3.3-10. 

2.  Remove  the  ";or"  at  the  end  of 
Action  Statements  a.  and  b.  so  these 
Action  Statements  are  consistent  with 
the  standard  Action  Statement  format  in 
the  rest  of  the  TS. 


3.  Revise  Action  Statement  c.  to 
reword  the  reference  to  Table  3.3-10. 
delete  an  unnecessary  comma,  and  add 
a  parenthesis  around  the  "s"  in  channels 
to  change  it  to  channels]  so  the  format 
is  consistent  with  Action  Statements  a. 
and  b. 

4.  Delete  repetitive  and  potentially 
misleading  identical  listings  in  Table  3.3- 
10.  Items  7.  B.  10. 12  and  13.  where  the 
Total  Required  Number  of  Channels  and 
Minimtun  Channels  Required  are 
identical. 

5.  Revise  the  instrument  descriptions 
for  Items  18.  23,  and  24  in  Table  3.3-10 
and  Surveillance  Requirements  Table 
4.3-7  so  they  are  consistent  with  other 
references  to  these  instruments 
elsewhere  in  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

With  the  exception  of  the  changes  to 
Action  Statement  28  to  Specification  3.3.3.1, 
the  proposed  changes  affect  only  the  format 
of  the  information  and/or  requirements 
presented  in  the  designated  Technical 
Specifications  and  therefore  have  no  impact 
on  the  probability  or  consequences  of  an 
accident  previously  evaluated.  No  safety- 
related  equipment,  safety  function  or  plant 
operation  will  be  altered  as  a  result  of  these 
proposed  changes.  The  revisions  do  not 
change  the  function,  materials,  or 
construction  standards  applicable  to  the 
AFW  pumps. 

The  Revision  to  Action  Statement  28  does, 
by  itself,  effectively  relax  the  restrictions  on 
spent  fuel  handling  activities  if  two  radiation 
monitoring  channels  are  not  available. 
However,  this  has  no  impact  on  any  accident 
initiating  factors,  and  therefore,  does  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated.  Additionally, 
it  does  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated  because,  when  viewed  in 
conjunction  with  its  reference  to  the  Action 
Requirements  of  Specification  3.9.12.  it  is 
bounded  by  the  Technical  Specification  3.912 
limitations  governing  operation  of  the  Fuel 
Handling  Building  Emergency  Exhaust 
System.  The  Radiation  monitoring  System's 
automatic  initiation  function  of  starting  the 
Emergency  Exhaust  System  is  effectively 
satisfied  by  including  direct  reference  to  the 
Action  Statement  Requirements  of 
Specification  3.9.12.  which  require  that  the 
operable  train  of  the  Emergency  Exhaust 
System  be  running. 

Therefore,  there  would  be  no  increase  irf 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 
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2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

With  the  exception  of  the  changes  to 
Action  Statement  28  to  Specification  3.3J.1. 
the  proposed  changes  affect  only  the  format 
•  of  the  infonnation  and/or  requirements 
presented  In  the  designated  Technical 
Specifications.  The  revision  to  Action 
Statement  28  has  no  impact  on  any  accident 
initiating  factors. 

No  safety-related  equipment,  safety 
function  or  plant  operations  will  be  altered  as 
a  result  of  this  proposed  change.  The  changes 
do  not  affect  the  function,  materials,  or 
construction  standards  applicable  to  plant 
systems,  nor  do  the  changes  reduce  the 
availability  of  accident  mitigation  systems. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
Involve  a  significant  reduction  in  the  margin 
of  safety. 

Those  changes  which  revise  only  the 
format  of  information  presented  within  the 
affected  Technical  Specifications  do  not 
impact  the  margin  of  safety  as  defined  In  the 
BASES  for  any  of  the  affected  Technical 
Specifications. 

In  addition,  the  revision  to  Technical 
Specification  3 J.3.1  Action  Statement  28  has 
no  net  effect  on  the  margin  of  safety  as 
defined  in  the  BASES  for  Specification  3J.3.1. 
Although  the  revised  Action  Statement  would 
allow  operation  with  only  one  Fuel  Pool 
operating  floor  area  radiation  monitor 
channel  in  service,  it  also  requires  that  the 
associated  operable  FHB  Emergency 
Filtration  System  train  be  operating.  This 
obviates  the  need  for  the  Radiation 
Monitoring  Systems  to  automatically  initiate 
operation  of  the  Emergency  Filtration  System 
if  a  high  radiation  level  alarm  were  to  be 
generated  while  only  one  monitor  train  was 
operable. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review,  it  appears  that  the  three  , 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director.  Elinor  G. 
Adensam 


Connecticut  Yankee  Alomic  Power 
Company,  Docket  No.  60-213,  Haddam 
Neck  Plant,  Middlesex  County. 
Connecticut 

Date  of  amendment  request:  May  7. 

1992 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  (TS)  4.4.8.2.1.g  would 
correct  the  specification  referenced  in 
the  note  on  the  bottom  of  page  3/4  4-32a 
from  TS  4.0.5  to  TS  4.4.6.2.1.1.  The 
associated  Bases  section  will  also  be 
clarified.  In  addition.  Bases  page  B  3/4 
4-12  will  also  be  reissued. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  change  to  Technical 
Specification  4.4.6.2.1.g  the  footnote  to  state 
that  the  piping  will  be  tested  in  accordance 
with  Technical  Specification  4.4.6.2.1.1  (versus 
4.0.5).  This  change  is  an  editorial  change  to 
correct  an  error  of  omission  which  occurred 
when  Technical  Specification  4.4.6.2.1  J  was 
introduced  into  the  technical  specifications 
as  a  means  of  assuring  that  high-pressure 
safety  injection,  charging,  and  residual  heat 
removal  pump  suction  piping  was  adequately 
leak-tested.  As  such,  this  change  has  no 
safety  significance. 

2.  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  No  new 
failure  modes  are  introduced. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  have  any 
adverse  impact  on  the  protective  boundaries. 
Since  the  proposed  changes  do  not  also  affect 
the  consequences  of  any  accident  previously 
analyzed,  there  Is  no  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street.  Middletowm.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard, 
Counselors  at  Law.  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 


Detroit  Edison  Company,  Docket  No.  50- 
341,  Fernu-2,  Monroe  County,  Mkhigan 


Date  of  amendment  request- 
September  24. 1991  as  amended  April  30, 
1992 

Description  of  amendment  request- 
On  September  24, 1991.  the  licensee 
submitted  an  application  to  amend  the 
Fermi-2  operating  license  to  allow  for 
uprated  power  operation.  This 
application  was  previously  noticed  in 
the  Federal  Register  on  March  18, 1992 
(57  FR  9442).  The  licensed  power  level 
would  be  increased  approximately  4.2% 
from  3293  MWt  to  3430  MWt.  The 
licensee  has  amended  their  original 
submittal  to  include  two  additional 
proposed  changes  to  the  Technical 
Specifications  (TS).  The  first  is  to 
provide  a  corrected  trip  set  point  and 
allowable  value  for  the  "Main  Steam 
Line  Flow-High  Primary  Containment 
Isolation  Actuation  Instnmientation" 
(Table  3.3.2-2,  item  1.C.3).  The  second  is 
to  add  the  Reactor  Core  Isolation 
Cooling  System  warm-up  bypass  valve 
(E51-F095)  to  the  table  of  motor  operated 
valves  (MOVs)  contained  in  Table 
3.8.4.3-1,  "Motor-Operated  Valves 
Thermal  Overload  Protection." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  modify  the  main 
steamline  flow  primary  containment  isolation 
actuation  setpoint  and  eliminate  the  dual 
specification  of  the  setpoint  in  terms  of 
percent  rated  flow  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  anacddent 
previously  evaluated. 

The  main  steamline  flow  setpoints  are 
changed  to  reflect  the  redefinition  of  rated 
main  steamline  flow  that  accompanies 
uprated  power  operation.  These  limits 
continue  to  ensure  that  an  adequate  trip 
avoidance  margin  is  maintained  for  the 
normal  plant  testing  of  MSIVs  and  turbine 
control/stop  valves.  The  setpoints  were 
selected  to  provide  assurance  that  isolation 
protection  will  still  be  provided  for  a  main 
steamline  break  accident.  These  setpoints 
have  no  effect  on  the  probability  of  the 
occurrences  of  a  main  steamline  break.  Also. 
since  a  high  level  of  assurance  of  break 
isolation  is  maintained,  these  setpoint 
changes  do  not  significantly  increase  the 
consequences  of  the  main  steamline  break 
accident. 

The  specification  of  the  main  steamline 
flow  isolation  actuation  instrumentation 
setpoints  in  terms  of  percent  rated  flow  is 
eliminated.  The  instrumentation  is  set  in 
accordance  with  the  differential  pressure 
values.  The  percent  rated  flow  values  are 
informational  and  the  elimination  has  no 
effect  on  the  safety  analysis.  Thus,  the 
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change  does  not  significantly  affect  the 
probability  or  consequences  of  an  accident. 

(2)  Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  modifies  the  main  steamllne 
flow  primary  containment  isolation  actuation 
instrumentation  to  reflect  uprated  power 
conditions  and  to  eliminate  a  dual 
speciflcation  of  the  setpoint.  No  new  design 
or  operating  modes  are  Involved.  Therefore, 
the  change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  modifies  the  instrument 
setpoint  to  be  consistent  with  uprated  power 
conditions  which  has  been  previously 
evaluated  in  Reference  2  (September  24, 1991 
submittal]  and  determined  to  not  involve  a 
significant  reduction  in  safety.  The 
elimination  of  the  dual  specification  of  the 
setpoint  is  administrative  and  thus  does  not 
affect  safety  margins. 

The  proposed  change  to  include  the. 
Reactor  Core  Isolation  Cooling  [RCIC] 
warmup  bypass  valve  in  TS  Table  3.8.4.3-1. 
Motor-Operated  Valve  Thermal  Overload 
Protection  does  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  inclusion  of  the  RCIC  warmup  bypass 
valve  in  the  table  for  thermal  overload 
protection  requirements  assures  that  the 
thermal  overload  protection  does  not  impact 
the  valve's  function.  Since  the  change  acts  to 
increase  the  RCIC  system's  reliability  it  does 
not  result  In  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  modification  implements  the 
General  Electric  Service  Information  Letter 
377  which  recommends  a  one-inch  steam 
inlet  bypass  valve  which  reduces  the  RCIC 
turbine  tendency  to  overspeed  before 
adequate  governor  control  valve  hydraulic  oil 
pressure  is  achieved  from  the  turbine  driven 
oil  pump.  This  modification  will  be  designed 
to  the  same  quaUty  standards  as  the  RCIC 
system. 

Line  breaks  for  piping  within  the  RCIC 
room  have  been  evaluated  with  satisfactory 
results  and  the  new  MOV  meets  the  same 
ASME  Class  II  code  integrity  requirements  of 
the  original  valve.  Other  evaluated  concerns 
for  electrical  design,  seismic  criteria, 
operability.  £uid  environmental  qualification 
for  this  modification  are  in  compliance  with 
the  system  design  bases.  Based  on  this 
compliance  and  design,  there  is  no  creation  of 
a  new  failure  mode  or  violation  of  existing 
failure  mode  design  criteria.  The  equipment 
added/modified  under  this  design  change 
does  not  introduce  a  failure  mechanism  that 
has  not  been  previously  evaluated.  This  will 
ensure  that  the  possibility  of  an  accident  of  a 
new  or  different  type  than  previously 
evaluated  is  not  created.  | 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  ensures  that  the 
function  of  the  new  RCIC  warmup  bypass 


MOV  is  not  impacted  by  an  inoperable 
thermal  overload  protection  device.  The  new 
valve  functions  to  reduce  the  peak  RCIC 
turbine  speed  on  startup  thus  maintaining  the 
margin  to  the  overspeed  trip  setpoint  under 
uprated  power  conditions.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Attorney  for  licensee:  John  Flynn, 
Esq..  Detroit  Edison  Company,  2000 
Second  Avenue.  Detroit.  Michigan  48226 

NRC  Project  Director  L  B.  Marsh 

Duke  Power  Company.  Docket  Nos.  50- 
269, 50-270  and  50-287.  Oconee  Nuclear 
Station.  Units  1. 2  and  3,  Oconee  County, 
South  Carolina 

Date  of  amendment  request:  May  20, 
1992 

Description  of  amendment  request: 
The  proposed  amendments  to  Technical 
Specification  (TS)  3.7.2.(e)  would  allow 
a  one-time  extension  of  the  outage  time 
for  each  125  VDC  battery  and 
associated  distribution  center  servicing 
the  230  KV  switchyard.  The  extension 
would  allow  battery  replacement 
without  shutdown  of  the  three  Oconee 
nuclear  units.  Current  Technical 
Specifications  allow  a  complete  single 
string  or  single  component  of  the  125vdc 
230kv  Switching  Station  Power  System 
to  be  inoperable  for  up  to  24  hours,  and 
72  hours  if  the  inoperability  is  for  an 
equalizer  charge  following  a  battery 
service  test  or  performance  test.  The 
existing  59  cell  230  kv  switchyard 
batteries  are  approaching  the  end  of 
their  recommended  service  life. 
Replacement  of  the  existing  batteries 
with  60  cell  batteries,  performance  of  an 
equalizer  charge  of  the  new  batteries 
following  installation,  and  other  related 
modifications  will  require 
approximately  seven  days  per  battery, 
thus  the  licensee  has  proposed  an 
extension  of  the  allowed  outage  time  to 
seven  days.  Compensatory  measures 
would  be  implemented  during  the  time 
the  switchyard  is  out  of  service. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


....  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

Each  accident  analysis  addressed  within 
the  Oconee  Final  Safety  Analysis  Report 
(FSAR)  has  been  examined  with  respect  to 
the  change  proposed  within  this  amendment 
request.  Analysis  have  shown  that  the 
probability  of  any  Design  Basis  Accident 
(DBA)  is  not  affected  by  this  change,  since 
adequate  administrative  measures  will  be  in 
place  to  prevent  loss  of  the  switchyard  during 
implementation  of  this  modification.  The 
reliabiUty  of  emergency  power  is  not 
significantly  affected  by  a  one  time  extension 
of  allowable  outage  time  for  one  train  of  the 
230kv  switchyard  DC  system.  The  remaining 
train  is  adequate  to  assure  operability  of  the 
Keowee  overhead  path,  while  the  Keowee 
underground  path  will  be  maintained 
operable  during  the  battery  outage.  Further, 
the  new  batteries  are  expected  to  be  more 
reliable  than  the  existing  batteries  which  are 
approaching  their  end  of  life. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated 

Operation  of  ONS,  in  accordance  with 
these  Technical  Specifications,  will  not 
create  any  failure  modes  not  bounded  by 
previously  evaluated  accidents. 
Consequently,  this  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident  previously 
evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  design  basis  of  auxiliary  electrical   . 
systems  is  to  supply  the  required  ES  loads  of 
one  unit  and  safe  shutdown  loads  of  the  other 
two  units.  Administrative  measures  will  be  in 
place  to  prevent  loss  of  the  switchyard  during 
implementation  of  this  modification.  The 
reliability  of  emergency  power  is  not 
significantly  affected  by  a  one  time  extension 
of  allowable  outage  time  for  one  train  of  the 
230kv  switchyard  DC  system.  The  remaining 
train  is  adequate  to  assure  operability  of  the 
Keowee  overhead  path,  while  the  Keowee 
underground  path  will  be  maintained 
operable  during  the  battery  outage. 
Therefore,  there  will  be  no  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla. 
South  Carolina  29691 

Attorney  for  licensee:  J.  Michael 
McGarry,  III.  Winston  and  Strawn.  1200 
17th  Street.  NW.,  Washington,  DC  20036 

NRC  Project  Director  David  B. 
Matthews 
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Entergy  Operations  Inc.  Docket  No.  50- 
382,  VVaterford  Steam  ElectricStation, 
Unit  3.  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  April  24, 
1992 

Description  of  amendment  request: 
The  proposal  amendment  would  revise 
the  Technical  Specification  to  increase 
the  time  for  closure  of  the  main  steam 
isolation  valves.  By  increasing  the  time 
for  closure,  the  stresses  on  the  valves  is 
reduced  and  should  improve  the 
performance  and  reliability  of  the 
valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
involve  a  signiHcant  increase  in  the 
probability  or  consequence  of  any  accident 
previously  evaluated? 

The  Hmiting  mass  and  energy  released  into 
containment  for  the  longer  MSiV  closure  time 
has  been  reanalyzed.  Other  previously 
analyzed  accidents  that  are  affected  by  this 
change  have  been  reviewed.  This  change  has 
no  impact  on  probability  of  occurrence  of 
these  accidents.  The  consequences  of  this 
change  are  either  bounded  by  c\>rrent  plant 
safety  analyses  or  have  a  negligible  impact 
Therefore,  this  change  does  not  increase  the 
probability  or  consequence  of  any  accident 
previously  evaluated. 

2.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

The  MSIVs  close  automatically  upon  main 
steam  isolation  signal.  The  proposed  change 
increases  the  closure  time  from  three  to  four 
seconds.  This  change  will  not  alter  the 
function  or  operability  of  the  MSIV.  However, 
it  may  increase  the  reliability  of  the  MSIV. 
Based  on  above  discussion,  this  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated. 

3.  Will  the  operation  of  the  facility  in 
accordance  with  these  proposed  changes 
involve  a  significant  reduction  in  the  margin 
of  safety? 

Revised  analyses  for  the  events  with 
greatest  potential  impact  due  to  this  change, 
show  a  decrease  in  mass  and  energy  release 
into  the  containment  from  a  MSLB.  this 
would  result  in  lower  peak  containment 
pressure  and  temperature  values  than 
currently  presented  in  the  FSAR.  Thus  the 
margin  of  safety  would  increase  for  these 
analyses.  No  other  accident  analyses  or 
margins  of  safety  are  affected  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynods, 
Esq..  Winston  »  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Pivject  Director:  John  T.  Larkins 

Entergy  Operations  Inc..  Docket  No.  50- 
382.  Waterford  Steam  ElectricStatioii, 
Unit  3.  St.  Cliarles  Parish.  Louisiana 

Date  of  amendment  request:  April  24. 
1992 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
remove  the  requirements  to  conduct 
wall-cracking  surveillance  as  part  of  the 
basemat  cracking  program.  This  is 
consistent  with  the  NRC's  Safety  and 
Technical  Evaluation  Reports  and  letter 
dated  October  27, 1987,  and  the  licensee 
follow-up  letter  dated  January  28. 1990. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  faciHty  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

The  Confirmatory  Analysis  demonstrated 
that  the  wall  cracks  were  insignificant  and 
that  no  correlation  was  found  between  the 
wall  cracks  and  the  basemat  cracks.  Based 
on  the  above  no  design  basis  accidents  are 
affected.  Therefore,  the  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  of  consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Cracks  in  the  basemat  wall  have  been 
determined  insignificant.  The  proposed 
change  will  not  modify  or  change  the  plant  in 
any  way  nor  will  it  alter  the  operation  or  the 
manner  in  which  the  plant  is  operated. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  In 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Eliminating  the  wall  crack  surveillance  is 
justified  by  the  current  program 
requirements.  This,  no  adverse  impact  on  the 
protective  boundaries,  safety  limits  or  margin 
to  safety  exists.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynods. 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502 

NRC  Project  Director  John  T.  Larkins 

Entergy  Operations  Inc.  Docket  Na  50- 
382,  Waterfofd  Steam  ElectricStatioii 
Unit  3,  St.  Charles  Parish,  Louisiana  > 

Date  of  amendment  request:  May  ll, 
1992  j 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  Technical  Specifications  for         i 
Engineered  Safety  Features  Actuation 
Instrumentation  and  A.C.  Sources- 
Operating  to  adjust  the  degraded 
voltage  protection  relay  setpoints.  This 
change  is  proposed  as  a  result  of  an 
issue  raised  during  the  Electrical       ) 
Distribution  System  Functional         j 
Inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

The  degraded  voltage  relay  is  used  to 
assess  whether  adequate  voltage  is  available 
to  operate  electrical  class  IF  equipment.  If 
sufficient  voltage  is  not  available  within  a 
specified  period  of  time  the  Class  IE  and  non- 
Class  IE  buses  will  be  separated  which  v>ril| 
result  in  the  emergency  diesel  generator 
starting  and  loading. 

The  proposed  technical  specification 
change  will  increase  the  voltage  and  timer 
setpoints  of  the  degraded  voltage  relay  to 
adequately  protect  all  Class  IE  electrical 
equipment  at  the  4.16  KV,  480V  and  120V 
level. 

Occurrence  of  a  degraded  voltage  Is  not 
part  of  any  limiting  accident  previously 
evaluated.  Therefore,  this  change  which 
modifies  degraded  voltage  relay  setpoints 
cannot  change  the  consequences  of  any 
limiting  accident. 

A  review  of  anticipated  operational 
occurrences  (AOO,  moderate  frequency  and 
infrequent  incidents)  documented  in  Chapter 
15  of  the  FSAR  indicates  that  none  of  these 
Incidents  are  affected  by  the  degraded 
voltage  relay  delay  time.  Therefore. 
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occurrence  of  a  degraded  voltage  condition 
simultaneously  with  an  ACX)  or  during  the 
course  of  an  AOO  will  have  no  significant 
impact  on  sequence  of  consequences  of  these 
events. 

Replacement  of  the  existing  General 
Electric  electromechanical  NGV  degraded 
voltage  relays  with  the  more  accurate  ABB 
Brown  Bavari  27N  Electronic  relays  will 
increase  the^ reliability  and  will  not  affect  any 
accidents  previously  evaluated.  The 
replacement  relays  are  Class  IE  and  will  be 
able  to  withstand  a  seismic  event  as  defined 
in  the  Final  Safety  Analysis  Report  (FSAR). 

Power  Distribution  Panel  (PDP)  transformer 
lap  setting  will  be  changed  to  increase 
(improve]  voltage  of  the  120V  Class  IE 
voltage  system  during  a  degraded  voltage 
condition.  This  increase  in  voltage  will  allow 
Class  IE  equipment  supplied  from  these  PDPs 
to  operate  within  their  speciTied  voltage 
range.  Changing  these  transformer  taps  will 
optimize  voltage  levels  and  will  have  no 
impact  on  accidents  previously  evaluated. 

Class  IE  starter  and  auxiliary  device  (i.e. 
relays,  solenoids,  etc.)  control  circuits  will  be 
modified  (i.e.  parallel  conductors/replace 
control  transformer)  to  impi'ove  the  voltage  at 
the  IE  device  to  allow  pickup  during  a 
degraded  voltage  condition.  Changing  these 
control  circuits  will  have  no  impact  on 
accidents  previously  evaluated. 

Balancing  the  load  on  the  power 
distribution  panel  380-SA  to  provide  uniform 
voltage  at  the  120V  system  will  have  no 
impact  on  accidents  previously  evaluated. 

Lastly,  modification  to  the  CEOM  (control 
element  drive  mechanism]  fan  and  heater 
drain  pump  control  circuits  will  have  no 
impact  on  postulated  accidents,  since  this 
equipment  is  nonsafety. 

The  above  proposed  changes  will  have  no 
negative  impact  on  the  reliability  or 
performance  of  Class  IE  equipment  protected 
by  the  degraded  volteige  relays.  Therefore, 
the  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  or  [sic]  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proFKwed  technical  specification 
changes  and  the  modifications  noted  above 
in  Item  il  to  support  the  proposed  change  are 
designed  to  improve  the  present  protection  of 
Class  IE  electrical  equipment  during  a 
degraded  voltage  condition.  Improvement  of 
the  present  protection  scheme  does  not 
involve  a  change  in  the  design  of  the 
degraded  voltage  function.  The  degraded 
voltage  protection  scheme  will  continue  to 
use  a  3  out  of  9  logic  to  separate  the  Class  IE 
from  the  non-Class  IE  electrical  distribution 
system  and  to  start  and  load  the  emergency 
diesel  generator.  Because  the  proposed 
amendment  will  not  change  the  design, 
function  or  method  of  operation  of  Class  IE 
equipment  at  Waterford  3.  it  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
nafety? 


The  proposed  technical  specification 
changes  and  the  modifications  noted  above 
in  Item  il  are  designated  to  improve  the 
present  protection  of  Class  IE  electrical 
equipment  during  a  degraded  voltage 
condition.  These  changes  will  have  no 
adverse  impact  on  protective  boundaries  or 
safety  limits.  Therefore,  the  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynods. 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director  John  T.  Larkins 

Geoigia  Power  Company,  Oglethoqw 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Daiton, 
Georgia,  Docket  Nos.  50-424  and  50-425. 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2.  Burke  County,  Georgia 

Date  of  amendment  request:  April  28, 
1992 

Description  of  amendment  request- 
The  existing  surveillance  requirement  of 
Technical  Specification  (TS)  4.3.4.2.d 
requires  that  at  least  one  of  each  of  the 
four  high-pressure  turbine  stop  valves, 
four  high-pressure  turbine  control 
valves,  six  low-pressure  turbine 
intermediate  stop  valves,  and  six  low- 
pressure  turbine  intercept  valves  be 
disassembled  and  inspected  at  least 
once  per  40  months.  The  proposed 
amendments  would  change  this 
requirement  so  that  all  of  these  valves 
are  disassembled  and  inspected  at  least 
once  per  60  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Vogtle  facility  uses  General  Electric 
turbine-generators.  Steam  from  each  of 
four  steam  generators  enters  the  high- 
pressure  turbine  through  four  28-inch 
stop  valves  and  governing  control 
valves;  one  stop  valve  and  one  control 
valve  form  a  single  assembly.  After 
expanding  through  the  high-pressure 
turbine,  the  steam  is  reheated  and  flows 
through  the  34-inch  combined 
intermediate  stop  and  intercept  valves 
in  each  of  the  six  steam  lines  leading  to 
the  inlets  of  the  three  low-pressure 
turbines.  Like  the  main  stop  and  control 
valves,  the  intermediate  stop  and 
intercept  valves  form  six  single 
assemblies. 


Under  the  existing  TS  surveillance 
requirement,  for  an  18-month  fuel  cycle, 
one  of  each  of  the  stop  valves,  control 
valves,  and  the  intermediate  stop  and 
intercept  valves  are  disassembled  and 
inspected  during  every  other  refueling 
outage.  Under  the  proposed 
amendments,  the  licensee  would 
disassemble  and  inspect  all  four  stop 
valves  during  one  outage,  the  four 
control  valves  during  the  next  outage, 
and  the  intermediate  stop  and  intercept 
valves  during  the  next  outage. 
Therefore,  under  the  proposed  change, 
all  of  the  subject  valves  would  be 
disassembled  and  inspected  at  least 
once  per  60  months. 

Under  the  existing  surveillance 
requirement,  all  of  the  subject  valves 
will  have  been  inspected  after  about  12 
fuel  cycles.  Under  the  proposed 
requirement,  all  of  the  valves  would  be 
inspected  every  three  fuel  cycles.  Thus, 
each  valve  would  be  inspected  more 
frequently  under  the  proposed  change. 
The  licensee  also  notes  that  it  is 
advantageous  to  inspect  all  of  the  valves 
of  a  given  type  during  one  outage  from 
the  standpoint  of  training  maintenance 
personnel,  obtaining  spare  parts  and 
supplies,  and  because  a  problem  generic 
to  a  given  type  of  valve  can  be  corrected 
at  one  time.  The  licensee  concludes  that 
the  more  frequent  inspections,  plus 
inspecting  all  valves  of  a  given  type  at 
the  same  time,  should  result  in  increased 
reliability  of  the  turbine  overspeed 
protection  system. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  vendor  has 
confirmed  that  the  proposed  inspection 
frequency  has  no  effect  on  the  turbine- 
generator  missile  analysis,  since  the  analysis 
does  not  have  a  component  which  includes 
valve  inspection  frequency.  The  60-month 
inspection  interval  is  consistent  with  the 
vendor's  recommendations  for  valves  in  this 
type  of  service.  The  net  effect  of  the  proposed 
change  will  be  more  frequent  inspections  for 
each  valve.  This  should  have  a  positive  effect 
on  the  reliability  of  these  valves. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  proposed  amendment  does 
not  involve  any  changes  in  design  or 
operating  parameters  for  these  valves.  They 
will  continue  to  perform  their  function  as 
intended  and  as  assumed  in  the  accident 
analyses.  The  proposed  amendment  only 
affects  the  frequency  at  which  these  valves 
will  be  disassembled  and  inspected,  the  net 
effect  of  which  should  be  improved 
reliability. 
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3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  stated  above,  the  vendor  has 
confirmed  that  the  proposed  amendment  has 
no  effect  on  the  turbine-generator  missile 
analysis.  Furthermore,  with  an  increased 
inspection  frequency,  the  valves  should  be 
able  to  perform  their  intended  function  with 
increased  reliability. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazard's  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby.  Troutman,  Sanders,  Lockerman 
and  Ashmore,  Candler  Building,  Suite 
1400, 127  Peachtree  Street,  NE.,  Atlanta, 
Georgia  30043-1810. 

NRC  Project  Director  David  B. 
Matthews 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
No.  50-498,South  Texas  Project,  Unit  1, 
Matagorda  County,  Texas 

Date  of  amendment  request:  May  26, 
1992 

Description  of  amendment  request: 
The  licensee  requested  a  one-time 
change  to  the  Technical  Specification 
(TSs)  to  extend  the  40-month  inspection 
interval  for  the  Unit  1  turbine  valves  to 
approximately  52  months.  The 
inspection  was  last  performed  during 
the  first  refuehng  outage  {IREOI,  which 
ended  on  October  19. 1989).  A  40-month 
inspection  interval  indicates  that 
another  inspection  is  due  in  February 
1993.  However,  the  licensee  stated  that 
work  was  done  on  the  stop  and  govenor 
valves  during  the  second  refueling 
outage  (which  ended  June  1990),  and  the 
application  of  the  25%  allowable 
extension  (TS  4.0.2)  from  the  first 
refueling  outage  wouldresult  in  an 
inspection  interval  of  50  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  one-time  extension  of  the 
inspection  interval  is  not  significant  because 
of  the  relatively  small  increase  in  the 
inspection  interval,  and  due  to  the  inspection 


and  enhancementof  selected  valve 
components  accompUshed  during  1RE02.  The 
change  has  no  effect  on  the  consequences  of 
such  an  event. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  effects  of  turbine  missiles  are 
addressed  in  Section  3.5.1.3  of  the  Updated 
Final  Safety  Analysis  Report. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  increase  in  the  inspection  interval  is 
relatively  small,  and  selected  valves  were 
inspected  with  enhancement  of  valve 
components  during  1RE02. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiflcant  hazards  consideration. 

Local  Public  Document  Rooms 
Location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Newman  &  Holtzinger, 
P.C,  1615  L  Street.  NW,  Washington,  DC 
20036 

NRC  Project  Director:  Suzanne  C. 
Black 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  Yoric 

Date  of  amendment  request:  May  27, 
1992 

Description  of  ameifdment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Figure  2.1.1 
,  (Flow  Biased  Scram  and  APRM  Rod 
Block),  TS  3.1.7  (Fuel  Rods),  and 
associated  Bases  to  replace  cycle 
specific  limits  with  requirements  that 
the  reactor  be  operated  within  the 
requirements  of  limits  specified  in  the 
Core  Operating  Limits  Report  (COLR). 
TS  6.9.1.f  (Core  Operating  Limits  Report) 
would  be  revised  to  require  that  the 
cycle  specific  parameters  proposed  to  be 
removed  from  TS  Figure  2.1.1,  TS  3.1.7, 
and  associated  Bases  be  included  in  the 
COLR.  The  proposed  amendment  would 
also  correct  two  typographical  errors  on 
pages  64a  and  64c  of  TS  3.1.7.  The 
proposed  amendment  is  in  accordance 
with  the  guidance  provided  in  NRC 
Generic  Letter  (GL)  88-16  "Removal  of 
Cycle-Specific  Parameter  Limits  From 
Technical  Specifications." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  „ 

To  reduce  the  administrative  burden  of 
amending  Technical  Specificattons  for  each 
fuel  cycle.  Generic  Letter  88-16  authorized  the 
removal  of  cycle  specific  values  from 
Technical  Specifications  and  their  inclusion 
in  the  COLR  which  is  controlled 
administratively  by  Section  6.0  of  Technical 
Specifications.  This  proposed  amendment  is 
in  conformance  with  the  guidance  specified 
by  GL  88-16.  Cycle  specific  parameters  will 
still  be  derived  by  NRC  approved 
methodology.  Technical  Specification 
requirements  for  adherence  to  these 
parameters  will  remain  unchanged;  a»  a 
result  there  is  no  increase  in  the  probability 
or  consequences  of  previously  evaluated 
accidents. 

In  addition  two  typographical  errors  were 
corrected  at  Page  64a,  the  word  "with" 
should  be  "within"  and  on  Page  64c,  the  word 
"in"  should  be  "is".  These  errors  which  exist 
in  the  current  Technical  Specifications  are 
typographical  only,  correction  does  not  alter ' 
the  meaning  or  intent  of  any  requirements.  As 
such  this  correction  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  proposed  amendment  will  not  alter 
either  plant  operation  or  design 
specifications.  This  amendment  is  limited  to 
the  relocation  of  cycle  specific  parameters 
contained  in  the  Technical  Specifications  to 
the  COLR.  Technical  Specification 
requirements  for  adherence  to  these  limits 
remains  unchanged.  NRC  approved 
methodology  will  still  be  required  to  derive 
these  cycle  specific  parameters.  Since  neither 
the  derivation  of  the  cycle  specific 
parameters  nor  adherence  requirements  to 
these  parameters  is  altered,  no  new  or 
different  kind  of  accident  is  created. 

In  addition  two  typographical  errors  were 
corrected  at  Page  64a,  the  word  "with" 
should  be  "within"  and  on  Page  64c,  the  word 
"in"  should  be  "is".  These  errors  which  exist 
in  the  current  Technical  Specifications  are 
typographical  only,  correction  does  not  alter 
the  meaning  or  intent  of  any  requirements. 
These  corrections  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Plant  operation  and  adherence  to  design 
limits  remains  unchanged.  This  change 
allows  cycle  specific  parameters  derived 
from  NRC  approved  methodology  to  be 
relocated  to  the  COLR  which  is  controlled 
and  approved  in  accordance  with  Section  6  of 
Technical  Specifications.  This  change  is  in 
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compliance  with  Generic  Letter  86-16  and  as 
such  does  not  Involve  a  significant  reduction 
in  a  margin  of  safety. 

In  addition  two  typographical  errors  were 
corrected  at  Page  64a,  the  word  "with" 
should  be  "within"  and  on  Page  64c  the  word 
"in"  should  be  "is".  These  errors  which  exist 
in  the  current  Technical  Specifications  are 
typographical  only;  correction  does  not  alter 
the  meaning  or  intent  of  any  requirements 
and  therefore  does  not  result  in  a  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c}  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Refierence  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  &  Strawn. 
1400  L  Street  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director  Robert  A. 
Capra 

Northeast  Nuclear  Energy  Company,  et 
aL.  Docket  No.  50-423,  Millstone  Nuclear 
Power  Statioo,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request-  May  1, 
1992 

Description  of  amendment  request 
The  proposed  amendment  request  would 
change  the  Technical  Specifications  to 
revise  the  visual  inspection  surveillance 
schedule  for  snubbers  for  the  present 
inspection  interval  only.  The  present 
Technical  Specifications  would  require 
inspecdon  sooner  than  an  outage  of 
sufficient  duration  according  to  present 
schedules.  The  proposed  Technical 
Specification  would  extend  the  time  by 
which  inspection  is  required  to  the 
fourth  refueling  outage  (now  scheduled 
for  June  1993}  in  accordance  with  the 
new  snubber  surveillance  criterion 
which  had  been  approved  by  the  staff  in 
License  Amendment  02  (September  3, 
1991)  for  use  in  inspection  intervals 
subsequent  to  the  present  interval. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requked  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because  the 
change  would  not 

1.  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 


The  proposed  change  wilt  have  a  negligible 
effect  upon  the  probability  of  occurrence  of 
accidents  previously  evaluated.  Although  the 
snubber  visual  inspection  cycle  is  being 
lengthened,  it  provides  essentially  the  same 
confidence  level  as  the  original  schedule 
when  performed  in  conjunction  with  snubber 
functional  testing.  The  snubber  functional 
testing  program  acts  to  provide  a  OS  percent 
confidence  level  that  90  to  100  percent  of  the 
snubber  population  will  operate  within 
specified  acceptance  limits.  Visual 
examinations  are  a  separate  process  which 
tend  to  complement  the  functional  testing 
program.  The  visual  inspections,  alone,  have 
a  negligible  effect  upon  the  reliability  of 
snubbers.  In  addition,  the  ACTIONS  required 
by  the  existing  technical  specifications  as  a 
result  of  fmding  snubbers  inoperable  remains 
the  same.  Therefore,  the  proposed  change 
does  not  affect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  iund  of  accident  from  any 
previously  analyzed. 

The  proposed  change  does  not  affect  any 
plant  operations,  the  potential  for  an 
unanalyzed  accident  is  not  created,  and  no 
new  failure  modes  are  introduced.  The 
proposed  change  will  not  affect  the 
operability  of  the  snubbers  to  perform  their 
intended  function  during  normal  or  accident 
conditions. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  Inspection  schedule  defwed  in 
Technical  Specification  Table  4.7-2  provides 
the  same  level  of  confidence  as  the  previous  - 
schedule  (i.e.,  criterion  in  effect  prior  to 
Amendment  No.  62).  Snubber  functional 
testing  provides  a  95  percent  confidence  level 
that  90  to  100  percent  of  the  snubbers  will 
operate  «vitiiin  specified  acceptable  limits. 
Visual  inspections  act  only  to  complement 
and  reinforce  the  functional  testing  program. 
In  addition,  the  proposed  change  does  not 
affect  any  of  the  ACTIONs  specified  in  the 
technical  specifications  which  result  from 
identification  of  inoperable  snubbers. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
874  New  London  Turnpike,  Norwich, 
Coimecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard.  Qty 
Place,  Hartford,  Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 


Omaha  Public  Power  District  Docket 
No.  50-285,  Fort  Calhoun  Station,Unit  1. 
Washington  County,  Nebraska 

Date  of  amendment  request-  June  1. 
1992 

Description  of  amendment  request- 
The  proposed  amendment  would 
implement  Generic  Letter  89-01 
concerning  the  Radiological  Effluent 
Technical  Specifications  (RETS),  and  to 
revise  the  requirements  for  the 
Containment  Radiation  High  Signal 
following  die  guidance  of  NUREC-0133. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  InvoUT  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  removal  of  the  present  Radiological 
Effluent  Technical  Specifications  to  the 
Offsite  Dose  Calculation  Manual  in 
accordance  with  the  guidelines  presented  in 
Generic  Letter  89-01  will  not  cause  any 
increase  in  the  probability  or  consequences 
of  an  accident.  Only  the  procedural  details 
have  been  transferred  to  the  ODCM. 
Programmatic  controls  hae  been  retained  or 
added  to  ensure  continued  compliance  with 
federal  requirements. 

The  removal  of  VIAS  signals  from  the 
particulate  and  iodine  radiation  monitors  will 
not  cause  an  increase  in  the  probability  or 
consequences  of  an  accident.  Initial 
indications  for  radioactive  release  will  occur 
promptly  on  the  noble  gas  radiation  monitors. 
VL/VS  will  be  initiated  as  soon  as  the 
Auxiliary  Building  Oxhaust  Stack  or  the 
Containment  noble  gas  monitor  reaches  its 
alarm  setpoint.  The  removal  of  the  particulate 
and  iodine  monitors  will  not  alter  the 
initiation  of  VIAS  in  any  postulated  accident. 

2.  Create  the  [wssibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  relocation  of  RET^  from  Technical 
Specifications  to  the  ODCM  is  an 
administrative  change.  Present  tests, 
calibrations,  or  inspections  necessary  to 
ensure  the  quality  of  systems  and 
components  will  continue  to  be  performed, 
and  this  change  will  not  create  a  new  or 
different  kind  of  accident  The  removal  of  the 
VIAS  input  from  the  particulate  and  iodine 
radiation  monitors  is  the  result  of  the 
recognition,  by  NRC  documents,  of  the 
impracticality  of  applying  instantaneous 
alarm  setpoints  to  integrating  radiation 
monitors.  The  primary  and  fastest  indications 
of  an  actual  radioactive  release  are  noble 
gases.  The  radiation  monitors  for  noble  gases 
will  continue  to  provide  inputs  for  VIAS. 
Therefore,  no  new  or  different  kind  of 
accident  been  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  administrative  changes  made  will  not 
cause  a  reduction  in  the  margin  of  safety.  The 
present  RETS  requirements  are  retained  in 
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the  ODCM  with  Progrmmatic  Controls  in  the 
Technical  Specifications.  This  is  consistent 
with  the  guidance  of  Generic  Letter  89-01. 

The  removal  of  VIAS  inputs  from  the 
particulate  and  iodine  radiation  monitors  will 
not  cause  a  significant  reduction  in  the 
margin  of  safety.  The  primary  indicators  for 
radioactive  releases,  noble  gases,  will  still  be 
monitored  and  will  initiate  VIAS  upon 
reaching  their  alarm  setpoints.  Spurious 
alarms,  due  to  the  incorrect  application  of 
instantaneous  limits  to  integrating  monitors 
will  be  eliminated,  reducing  the  functional 
requirements  that  the  Engineered  Safeguard 
Features  must  comply  with  and  enhance  the 
reliability  of  VIAS.  Noble  gas  concentrations 
are  approximately  10,000  times  greater  than 
the  particulate  and  iodine  concentrations, 
therefore  the  margin  of  safety  in  detecting 
radioactive  releases  will  be  retained. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on 
thisreview,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W..  Washington,  D.C.  20005-3502 

NRC  Project  Director  John  T.  Larkins 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353.  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  May  19, 
1992 

Description  of  amendment  request: 
The  amendments  would  change  Sections 
6.3.1  and  6.4.1  of  the  Technical 
Specifications  (TSs]  to  clarify  the 
current  requirements  for  licensed 
operator  qualifications  and  training  for 
the  Limerick  Generating  Station  (LGS), 
Units  1  and  2.  These  changes  are  being 
proposed  to  delete  TS  requirements  that 
are  superseded  based  on  the  licensed 
operator  training  programs  being 
accredited  and  based  on  a  "systems 
approach  to  training,"  and  promulgation 
of  the  revised  10  CFR  [Part]  55, 
"Operator  Licenses,"  which  became 
effective  on  May  26, 1987.  Specifically, 
the  changes  would: 

1.  Delete  the  requirement  from  TS 
Section  6.3.1  that  licensed  operators 
shall  meet  or  exceed  the  minimum 
qualifications  of  "ANSI/ANS  3.1 1978" 
and  "the  supplemental  requirements 
specified  in  Sections  A  and  C  of 
Enclosure  1  of  the  March  28, 1980  NRC 
letter  to  all  licensees." 

2.  Delete  the  requirement  from  TS 
Section  6.4.1  that  the  licensed  operator 


retraining  and  replacement  training 
programs  ". .  .shall  meet  or  exceed  the 
requirements  of  ANSI/ANS  3.1-1978. . 
and  the  supplemental  requirements 
specified  in  Sections  A  and  C  of 
Enclosure  1  of  the  March  28. 1980  NRC 
letter  to  all  licensees. . .  " 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  to  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  are 
administrative  changes  to  clarify  the  current 
requirements  for  licensed  operator 
qualifications  and  training  programs. 
Although  licensed  operator  qualifications  and 
training  can  have  an  indirect  impact  on 
accidents  previously  evaluated,  the  NRC 
considered  this  impact  during  the  rulemaking 
process,  and  by  promulgation  of  the  rule, 
concluded  that  this  impact  remains 
unchanged  as  long  as  licensed  operator 
training  programs  are  certified  to  be 
accredited  and  based  on  a  systems  approach 
to  training  in  response  to  (Generic  Letter)  GL 
87-07.  PECo  provided  such  certification  for 
LGS,  Units  1  and  2.  by  letters  dated  April  27. 
1990  and  )une  19, 1990.  The  proposed  TS 
changes  take  credit  for  the  INPO 
accreditation  of  the  licensed  operator  training 
programs  and  require  continued  compliance 
with  the  requirements  of  10  CFR  [Part]  55. 
The  TS  requirements  for  all  other  unit  staff 
qualifications  and  training  programs  remain 
unchanged.  Therefore,  the  proposed  TS 
changes  do  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  are 
administrative  changes  to  clarify  the  current 
requirements  for  licensed  operator 
qualifications  and  training  programs. 
Although  licensed  operator  quaUfications  and 
training  can  have  an  indirect  impact  on  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  the  NRC  considered  this  impact 
during  the  rulemaking  process,  and  by 
promulgation  of  the  rule,  concluded  that  this 
impact  remains  unchanged  as  long  as 
licensed  operator  training  programs  are 
certified  to  be  accredited  and  based  on  a 
systems  approach  to  training  in  response  to 
GL  87-07.  PECo  provided  such  certification 
for  LGS,  Units  1  and  2,  by  letters  dated  April 
27, 1990  and  June  19, 1990.  The  proposed  TS 
changes  take  credit  for  the  INPO 
accreditation  of  the  licensed  operator  training 
programs  and  require  continued  compliance 
with  the  requirements  of  10  CFR  (Part)  55.  • 
The  TS  requirements  for  all  other  unit  staff 
qualifications  and  training  programs  remain 
unchanged.  Additionally,  the  proposed  TS 


changes  do  not  affect  plant  design,  hardware, 
system  operation,  or  procedures.  Therefore 
the  proposed  TS  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  are 
administrative  changes  to  clarify  the  current ' 
requirements  applicable  to  licensed  operator 
qualifications  and  training  programs.  The  TS 
requirements  for  the  qualifications  and  , 

training  programs  for  all  other  unit  staff         ,- 
remain  unchanged.  The  licensed  operator 
qualifications  and  training  programs  will 
continue  to  be  required  to  comply  with  the 
requirements  of  10  CFR  (Part)  55.  Licensed 
operator  quahfications  and  training  can  have 
an  indirect  impact  on  a  margin  of  safety. 
However,  the  NRC  considered  this  impact 
during  the  rulemaking  process,  and  by 
promulgation  of  the  revised  10  CFR  [Part]  55, 
determined  that  this  impact  remains 
unchanged  when  licensees  certify  that  their 
licensed  operator  training  programs  are 
accredited  and  based  on  a  systems  approach 
to  training  in  response  to  GL  87-07.  PECo 
provided  such  certification  for  LGS.  Units  1 
and  2,  by  letters  dated  April  27. 1990  and  June 
19, 1990.  The  NRC  has  concluded,  as  stated  in 
NUREG-1262,  that  the  standards  and 
guidelines  applied  by  INPO  in  their  training 
accreditation  program  are  equivalent  to  those 
put  forth  or  endorsed  by  the  NRC.  As  a  result, 
maintaining  INPO  accredited,  systems  based 
licensed  operator  training  programs  is 
equivalent  to  maintaining  NRC  approved 
licensed  operator  training  programs  which 
conform  with  applicable  NRC  RGs 
[Regulatory  Guides]  or  NRC  endorsed  ANSI/ 
ANS  standards.  The  margin  of  safety  is 
maintained  by  virtue  of  maintaining  INPO 
accredited  licensed  operator  training 
programs  and  through  continued  compliance 
with  the  requirements  of  10  CFR  [Part]  55. 
Therefore,  the  proposed  TS  changes  do  not 
reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no  \ 

significant  hazards  consideration.        \ 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500  ' 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  ].  W,  Durham. 
Sr..  Esquire,  Sr.  V.  P,  and  General 
Counsel.  Philadelphia  Electric  Company. 
2301  Market  Street.  Philadelphia, 
Pennsylvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 
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Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company. 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Doclcets  Nob.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  Yorlc  County,  Pennsylvania 

Date  of  application  for  amendments: 
May  la  1992 

Description  of  amendment  request: 
The  amendment  proposes  changes  to 
Section  4.6.D  of  the  Technical 
Specifications.  The  amendment  would 
change  the  inspection  and  testing 
requirements  for  the  Main  Steam  Line 
Safety  Valves  (SV)  and  Relief  Valves 
(RV).  The  proposed  changes  would 
require  that  at  least  one  safety  valve 
and  five  relief  valves  be  checked  or 
replaced  with  a  bench  checked  valve 
every  24-months.  Currently,  the  valves 
are  required  to  be  checked  every 
operating  cycle.  The  changes  are 
proposed  in  order  for  the  licensee  to 
operate  with  a  24-month  fuel  cycle. 

Additionally,  the  changes  would 
require  that  one  of  the  relief  valves  be 
disassembled  and  inspected  every  24- 
months.  Currently,  one  relief  valve  is 
required  to  be  disassembled  and 
inspected  everj'  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  two  change  requests  proposed  in  this 
application  do  not  consistitute  a  significant 
hazards  consideration  in  that: 

i]  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequnces  of  an  accident  previously 
evaluated  because  the  availabihty  and 
response  of  the  valves  in  the  event  of  an 
accident  is  unchanged.  The  changes  being 
proposed  do  not  change  any  of  the  accident 
precursors:  therefore,  the  probability  of  an 
accident  remains  the  same.  The  availability 
of  the  valves  to  mitigate  the  consequences  of 
an  accident  remain  essentially  the  same.  Any 
change  in  the  possibility  of  a  failure  in  these 
valves  due  to  less  frequent  testing  is 
insignificant  grven  that  the  surveillance 
history  does  not  Indicate  any  time  based 
failure  mechanism. 

ii)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  accident 
from  any  previously  evaluated  because  the 
proposed  change  does  not  make  any  physical 
changes  to  the  plant  and  the  extension  of  the 
surveillance  interval  will  not  introduce  any 
new  failure  mechanisms.  No  physicqi 
changes  to  the  plant  are  being  madcms  a 
result  of  this  request:  therefore,  no  new 
accident  initiators  or  precursors  are  being 
introduced.  The  only  change  being  proposed 
is  an  extension  of  an  existing  surveillance 
test  for  the  Main  Steam  SV  and  RV.  The 
existing  evaluation  for  PBAPS  has  already 
considered  the  failure  of  a  MS  RV.  The 


extended  operating  time  does  not  introduce 
any  new  accidents  scenarios. 

iii)  The  proposed  changes  do  not  involve  a 
significant  reductionin  a  margin  of  safety 
because  the  proposed  surveillance  frequency 
is  adequate  to  detect  SV/RV  failures  or 
deteriorations.  It  can  be  concluded  that  an 
increase  in  the  interval  to  reflect  a  24  month 
operating  cycle  will  have  a  negligible  impact 
on  the  margin  of  safety.  The  ability  to  detect 
a  failure  or  deterioration  in  the  performance 
of  SV  and  RV  is  essentially  unchanged  by 
extending  the  surveillance  frequency; 
therfore,  the  likelihood  that  these  valves  are 
available  to  perform  their  design  functions  is 
the  same  and  the  margin  of  safety  pro\ided 
by  these  vavles  is  essentially  unchanged. 

The  NRC  sta^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

Attorney  for  licensee:  J.  W.  Durham. 
Sr..  Esquire,  Sr.  V.  P.  and  General 
Counsel,  Philadelphia  Electric  Company, 
2301  Market  Street,  Philadelphia. 
Pennsylvania  19101 

NRC  Project  Director:  Charles  L. 
Miller 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company. 
Duquesne  Light  Company.  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company. 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant,  Unit  No.  1.  Lake  County,  Ohio 

Date  of  amendment  request:  February 
28, 1992 

Description  of  amendment  request 
The  amendment  would  revise  the  Perry 
Nuclear  Power  Plant,  Unit  1  Technical 
Specifications  to  remove  the 
requirement  for  fuel  pool  criticality 
monitors  from  Tables  3.3.7.1-1  and 
4.3.7.1-1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  only  type  of  accident  potentially 
affected  by  removing  the  criticality  monitors 
from  the  Technical  Specifications  would  be 
an  accidental  criticality  event.  All  the  other 
tj'pes  of  potential  accidents/events  involving 
fuel  and  fuel  handling  (e.g..  dropping  a  fuel 
bundle)  are  unaffected  by  this  change. 
Therefore,  only  the  criticality  related  aspects 
are  discussed  below. 


1.  As  discussed  within  Attachment  2  to  this 
letter  [the  licensee's  letter  of  February  28, 
1992).  the  safety  evaluations  concerning  the 
nuclear  design  and  criticality  controls  for 
each  of  the  fuel  pools/rack  types  are 
contained  within  Sections  9.1.1  and  9.1.2  of 
the  Updated  Safety  Analysis  Report  (USAR). 
An  accidental  criticality  is  precluded  by  the 
geometry  of  the  racks,  overmoderation.  and 
for  one  rack  design  the  use  of  a  neutron 
absorbing  material.  These  conditions  apply 
for  the  racks  in  the  fuel  preparation  and 
storage  pools,  spent  fuel  pool,  and  upper 
containment  pool.  For  the  racks  within  the 
new  fuel  storage  vaults,  accidental  criticality 
is  precluded  by  geometry  and 
undermoderation  or  overmoderation  for  the 
dry  and  flooded  conditions  res|>ectively.  For 
the  condition  of  optimum  moderation  within 
the  new  fuel  storage  vaults,  accidental 
criticality  is  prevented  by  the  use  of 
administrative  controls  such  as  solid  vault 
covers  and  storage  of  the  new  fuel  in 
alternate  rows  and  columns  as  previously 
approved  within  the  Special  Nuclear 
Materials  license.  As  noted  in  the  NRC  Safety 
Evaluation  that  accompanied  the  March  1985 
Special  Nuclear  Materials  license,  storage  of 

'  fuel  in  alternate  rows  and  columns  alone 
eliminates  any  criticality  concern  since  the 
fuel  cannot  be  made  critical  under  any  degree 
of  moderation.  The  probability  of  occurrence 
of  an  accidental  criticality  for  the  various  fuel 
storage  pools  is  unaffected  by  this  proposed 
change  since  accidental  criticality  is 
precluded  by  design  features  (geometry,  use 
of  neutron  absorbing  material]  and  the 
probability  for  the  new  fuel  vaults  is  also 
unaffected  even  for  the  special  case  of 
optimum  moderation,  where  administrative 
controls  are  applied  to  preclude  the  event 
when  the  vaults  are  In  use.  The  probability 
and  consequences  of  an  Inadvertent 
criticality  are  therefore  unchanged  from  those 
described  within  the  USAR.  The  criticality 
monitors  only  provide  an  alarm  function  and 
initiate  no  action  to  prevent  or  mitigate  an 
event.  Therefore,  the  probability  of 
occurrence  and  consequences  are  not 
significantly  increased  by  removal  of  the 
criticality  monitors  from  the  Technical 
Specifications. 

2.  Removing  the  criticality  monitors  from 
the  Technical  Specifications  can  in  no  way 
introduce  a  new  accident  as  they  provide 
only  an  alarm  function  for  in-plant  personnel 
safety,  which  is  not  necessary  since 
criticality  is  precluded  by  design  or 
administrative  controls.  The  installed 
monitors  continue  to  function  as  area 
radiation  monitors.  The  monitors  are 
essentially  passive  and  serve  no  preventive 
or  accident  mitigation  function.  Since  they 
perform  no  active  function,  removal  of  the 
alarms  from  the  Technical  Specifications 
cannot  introduce  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  For  the  reasons  previously  discussed  a 
significant  reduction  In  the  margin  of  safety  is 
not  involved  because  an  accidental  criticality 
is  precluded  by  design  considerations,  i.e., 
the  geometry  of  the  racks,  overmoderation. 
and  for  the  high  density  rack  design,  the  use 
of  a  neutron  absorbing  material.  These 
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conditions  apply  for  the  racks  where  fuel  is 
stored/handled  underwater.  For  the  new  fuel 
storage  vaults,  acddentai  criticahty  Is 
precluded  by  design  considerations,  i.e., 
geometry  and  undermoderation  or 
overmoderation  for  the  dry  and  flooded 
conditions  respectively,  and  for  the  condition 
of  optimum  moderation,  criticality  is 
prevented  by  administrative  controls  (as 
discussed  above).  Therefore,  the  proposed 
removal  from  the  Technical  Specifications  of 
the  criticality  monitors  does  not  involve  a 
significant  reduction  hi  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

.  Local  Public  Document  Room 
location:  Perry  Public  Library.  3753  Main 
Street.  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company. 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant.  Unit  No.  1,  Lake  County,  Ohio 

Date  of  amendment  request  March  18, 
1992 

Description  of  amendment  request 
The  amendment  would  revise  the  Perry 
Nuclear  Power  Plant  (PNPP),  Unit  1 
Technical  Specifications  to  remove  the 
requirement  for  controls  to  the  Reactor 
Core  Isolation  Cooling  (RCIC)  pump 
discharge  to  lube  oil  cooler  valve  from 
Table  3.3.7.4-1,  "Remote  Shutdown 
System  Controls".  The  licensee  plans  to 
convert  this  valve  from  a  normally 
closed,  motor  operated  valve  to  a  locked 
open  manual  valve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated. 

First,  the  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  of  an 
occurrence  of  an  accident  previously 
evaluated  in  PNPP's  Updated  Safety  Analysis 
Report  (USAR).  The  Reactor  Core  Isolation 
Cooling  (RCIC)  system  is  a  standby  system 
during  normal  plant  operation,  and  is 
designed  as  a  system  to  respond  to  help 
mitigate  transients /accidents  that  have 


already  occurred.  Therefore,  changing  the 
RCIC  pump  discharge  to  lube  oil  cooler  valve 
from  a  normally  closed  motor-operated  valve 
with  controls  in  the  Remote  Shutdown  Room 
to  a  locked  open  manually  operated  valve 
would  not  cause  the  probability  of  an 
accident  previously  evaluated  in  the  PNPP 
USAR  Chapter  15,  to  increase.  And  since  this 
valve  is  not  a  containment  or  reactor 
pressure  boundary  valve  during  normal 
operation,  the  design  change  does  not  subject 
any  more  piping  to  reactor  pressure  and  does 
not  increase  the  probability  of  a  loss  of 
coolant  accident  (LOCA).  Consequently,  the 
proposed  change  does  not  increase  the 
probability  of  any  accident  previously 
evaluated. 

In  addition,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  does  not 
affect  the  RCIC  system  operation  as 
described  In  PNPFs  USAR  section  5.4.8.  By 
changing  the  valve  to  a  normally  open  valve, 
there  is  one  less  active  component  rehed 
upon  for  the  RCIC  system  to  perform  its 
design  function,  resulting  in  a  more  reliable 
RCIC  system  operation.  By  changing  the 
RCIC  pump  discharge  to  lube  oil  cooler  valve 
to  a  normally  open  valve,  the  list  of  active 
components  required  for  the  RCIC  system  to 
operate  Is  reduced  by  one.  By  reducing  the 
number  of  active  components  required  for  the 
RCIC  system  to  operate,  the  reliability  of  the 
RCIC  system  is  actually  enhanced  by  the 
proposed  change.  By  changing  the  valve  to  a 
normally  open  valve,  coobng  water  to  the 
RCIC  lube  oil  cooler  will  always  be  available 
when  the  RCIC  pump  runs,  and  will  no  longer 
depend  on  the  opening  of  valve  1E51-F046. 
thereby  further  enhancing  the  reliability  of 
the  RCIC  system  as  well  as  reducing  the 
probability  of  a  malfunction  of  equipment 
important  to  safety.  Consequently,  the 
proposed  change  does  not  involve  an 
increase  in  the  consequences  of  an  accident 
previously  evaluated  in  PNPFs  USAR. 
Furthermore,  there  is  no  resultant  increase  in 
post-accident  radiological  release  rate, 
duration  or  radionuclide  population  as  a 
consequence  of  making  the  valve  normally 
open  or  manually  operated. 

Based  upon  the  above,  the  proposed 
change  cannot  increase  the  probability  or  the 
consequences  of  any  accident  previously 
evaluated. 

(2)  The  proposed  change  does  not  create 
the  possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  in  PNPFs  USAR  because  the  RCIC 
system  function  and  operability  will  remain 
unaffected  by  this  proposed  change.  Valve 
1E51-F046  will  be  a  normally  open  valve 
during  RCIC  system  operation  to  ensure  a 
supply  of  coohng  water  to  the  lube  oil  cooler. 
To  prevent  inadvertent  mispositioning.  the 
valve  will  be  locked  in  the  open  position.  As 
a  result,  no  new  failure  modes  are  introduced 

(3)  The  proposed  change  does  not  result  in 
a  significant  reduction  in  the  margin  of 
safety,  because  the  proposed  change  has  no 
effect  on  the  function  of  the  RCiC  system  or 
its  ability  to  perform  its  safety  function. 
Consequently,  the  proposed  change  still 
provides  adequate  assurance  that  the 
applicable  RCIC  safety  functions  are  capable 


of  performing  their  intended  function  when 
required.  Therefore,  this  change  does  not 
reduce  the  margin  of  safety  as  defined  in  the 
basis  for  any  Technical  Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  ]o\in  N. 
Hannon. 

Union  Electric  Company.  Docket  No.  50- 
483.  Callaway  Plant,  Unit  I.Callaway 
County.  Missouri 

Date  of  amendment  request 
December  18, 1991 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Technical  Specification  Section  4.4.9.1.2, 
Figures  3.4-2.  3.4-3,  and  3.4-4.  Tables  4.4- 
5  and  B  3/4.4-1  and  associated  Bases  for 
Reactor  Coolant  System  Pressure/ 
Temperature  Limits  by  modifying  plant 
heatup  and  cooldown  curves  and  the 
maximum  allowable  PORV  setpoint 
curve  for  cold  overpressure  protection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented 
below:The  modifications  of  the  plant 
heatup  and  cooldown  limitation  curves 
and  PORV  Setpoint  Curve  (Figures  3.4-2, 
3.4-3,  and  3.4-4)  are  to  incorporate  the 
revised  RTkdt-  The  revision  to  Bases 
Table  B  3/4.4-1  is  editorial  in  nature 

only. 

1.  This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  amendment  merely  ensures 
that  the  acceptable  range  of  operation  is 
clearly  defined  using  conservative  and 
validated  data  obtained  from  the  analysis  of 
surveillance  capsule  Y  and  previously 
utilized  methods  of  specimen  analysis. 

2.  The  change  does  not  created  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  new  type  of  accident 
or  malfunction  being  created  and  the  method 
and  manner  of  plant  operation  remains  the 
same.  This  change  is  based  upon  NRC  and 
Westinghouse  methodologies  which  do  not 
impact  the  accident  analysis. 

3.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
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This  is  based  on  the  fact  that  the  change  only 
revises  the  heatup  and  cooldown  curves  to 
reflect  operational  parameters  based  on 
surveillance  capsule  data.  The  recalculated 
limit  curves  have  the  same  degree  of 
conservatism  as  the  original  curves,  since 
they  are  based  on  the  most  limiting  values  of 
the  nil-ductility  reference  temperature  which 
includes  the  radiation  induced  shift  (change 
in  RTnot  as  determined  by  the  surveillance 
capsule  analysis. 

The  specimen  withdrawal  schedule  is 
being  removed  from  the  Technical 
Specifications  in  accordance  with  the 
recommendations  of  NRC  Generic  Letter  91- 
91.  This  table  will  be  maintained  in  the 
Callaway  FSAR.  The  removal  of  this  table 
from  the  technical  specifications  will  not 
result  in  any  loss  of  regulatory  control 
requirements  of  10CFR50.  Appendix  H. 

1.  This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  This  change  is  administrative  in 
nature  only. 

2.  The  change  does  not  created  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  There  is  no  new  type  of  accident 
or  malfunction  being  created  and  the  method 
and  manner  of  plant  operation  remains  the 
same. 

3.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
This  is  based  on  the  fact  that  the  specimen 
withdrawal  schedule  is  controlled  by  the 
requirements  of  10CFR50,  Appendix  H.  The 
removal  of  this  table  from  technical 
specifications  is  purely  administrative  and 
does  not  impact  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review^t  appears  that  the  three 
standards  of  50.g2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  aignificant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  N.  Mannon 

Union  Electric  Company.  Docket  No.  50- 
483.  Callaway  Plant.  Unit  I.Callaway 
County,  Missouri 

Date  of  amendment  request:  January 
14, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Sections  3/4.2.1, 
4.2.2.2  through  4.2.2.4.  6.9.1.9,  Table  2.2-1 
and  associated  Bases  for  Power 
Distribution  Limits  in  order  to 
implement  relaxed  axial  offset  control 
(RAOC)  for  Cycle©  at  Callaway.  The 
RAOC  methodology  supporting  this 
proposed  change  is  consistent  with 


WCAP-10216-PA  which  has  been 
previously  reviewed  and  approved  by 
the  NRC. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  RAOC-related  technical  specification 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated  in  the  FSAR.  No  new 
performance  requirements  are  being  imposed 
on  any  system  or  component  in  order  to 
support  the  RAOC  implementation. 
Subsequenty,  overall  plant  integrity  is  not 
reduced,  furthermore,  the  parameter 
changesassociated  with  RAOC  assure  that 
the  limiting  safety  analysis  inputs  (i.e.  Fq, 
AFD  and  F-delta-H)  are  not  exceeded. 
Mitigators  to  assumed  accident  scenarios, 
such  as  the  fi  (delta-I)  penalty  term  in  the 
OTDT  setpoint.  are  not  accident  initiators. 
Therefore,  the  probability  of  an  accident  has 
not  increased.  _ 

The  consequences  of  any  accident 
previously  evaluated  in  the  FSAR  are  not 
increased  due  to  the  RAOC-related  Technical 
Specification  changes.  Since  the  results  of  the 
LOCA  and  non-LOCA  analyses  remain 
applicable,  the  inputs  to  the  dose  analyses  do 
not  change.  Therefore,  the  consequences  to 
the  public  resulting  from  any  accident 
previously  evaluated  in  the  FSAR  has  not 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  any 
design  changes  or  hardware  modifications  to 
safety-related  equipment  nor  will  there  be  a 
change  in  the  method  by  which  any  safety- 
related  plant  system  performs  its  safety 
function.  There  will  be  a  conservative  trip 
setpoinf-reducing  change  to  the  negative  fi 
(della-I]  penalty  term  in  the  OTDT  setpoint 
equation,  as  well  as  changes  to  the  non- 
safety  related  AFD  Monitor  Alarm  since 
penalty  deviation  times  will  be  no  longer  be 
tracked  or  alarmed. 

The  RAOC-related  Technical  Specification 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  than  any  already 
evaluated  in  the  FSAR.  No  new  accident 
scenarios,  failure  mechanisms  or  limiting 
single  failures  are  introduced  as  a  result  of 
the  RAOC  implementation.  The  institution  of 
RAOC  will  have  no  adverse  effect  and  does 
not  challenge  the  performance  of  any  safety- 
related  system.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  will  not  result  in  a 
decrease  in  the  minimum  DNBR  given  in 
Bases  Section  2.1.1  and  reported  in  the  FSAR 
nor  will  there  be  an  increase  in  the  peak  clad 
temperature  (PCT)  above  the  2200" F  ECCS 
Acceptance  Criteria  limit  as  defined  in 
10CFR50.46.  The  design  limits  on  peak  local 


power  density,  F^,  and  F-delta-H  will  not  be 
exceeded.  The  proposed  change  does  not 
alter  the  manner  in  which  safety  limits  or 
limiting  safety  system  limiting  condition  for 
operation  and  Fq,  surveillance  are  revised  in 
accordance  with  the  approved  methodology 
of  WCAP-10216-PA. 

The  supporting  Technical  Specification 
values  are  defined  by  the  accident  analyses 
which  are  performed  to  conservatively  bound, 
the  operating  conditions  defined  by  the 
Technical  Specifications  and  to  demonstrate 
meeting  the  regulatory  acceptance  limits. 
Performance  of  analyses  and  evaluations  for 
the  RAOC  transition  have  confirmed  that  the 
operating  envelope  defined  by  the  Technical 
Specifications  continues  to  be  bounded  by 
the  analytical  basis,  which  in  no  case 
exceeds  the  acceptance  limits.  Therefore,  the 
margin  of  safety  provided  by  the  analyses  in 
accordance  with  the  acceptance  limits  is 
maintained  and  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  N.W., 
Washington.  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station.  Units  No.  1  and  No. 
2.  Louisa  County.  Virginia 

Date  of  amendment  request:  May  1. 
1992 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
NA-1&2  Technical  Specifications  (TS) 
3.7.4.1.a.  "Ser\ice  Water  System  - 
Operating."  Specifically,  the  proposed 
change  would  permit  mode  changes 
while  in  Action  Statement  3.7.4.1. a  by 
stating  that  TS  3.0.4  is  not  applicable 
once  service  water  (SW)  flows  to  the 
component  cooling  heat  exchangers  are 
throttled.  The  current  action  statement 
permits  continued  operation  for  an 
unlimited  period  of  time  with  one  SW 
pump  inoperable  provided  flow  to  the 
component  cooling  water  (CCW)  heat 
exchangers  are  throttled  to  ensure  that 
the  remaining  SW  pumps  deliver  design 
basis  flows  to  the  recirculation  spray 
heat  exchangers.  Since  design  basis 
flows  are  met  upon  completion  of 
throttling  the  CCW  heat  exchanger 
flows,  progression  through  modes  would 
not  be  outside  the  design  basis. 
However.  TS  3.0.4  does  not  permit  mode 
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changes  once  an  action  statement  is 
entered.  NRC  Generic  Letter  (GL)  89-07. 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements,"  was  issued  to  address 
several  TS  improvements.  An  issue 
addressed  in  the  GL  involved  the 
unnecessary  restrictions  on  mode 
changes  by  TS  3.0.4.  In  the  GL  the  NRC 
states  that  TS  3.0.4  unduly  restricts 
operation  when  conformance  to  the 
action  statement  provides  an  acceptable 
level  of  safety  for  continued  operation. 
Therefore,  making  TS  3.0.4  not 
applicable  in  Action  Statement  3.7.4.1.a 
would  be  in  conformance  with  the  NRC 
position  stated  in  GL  89-07. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  has  no 
adverse  impact  upon  potential  accident 
probability  or  consequence.  The  proposed 
change  will  allow  progression  through  modes 
upon  conformance  with  the  action  statement 
which  ensures  the  design  basis  is  met. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Likewise,  the  consequences  of  the 
accidents  will  not  increase  as  a  result  of  the 
proposed  Technical  Specification  change. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  will  allow 
progression  through  modes  upon 
conformance  with  the  action  statement  which 
ensures  the  design  basis  is  met.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  in  the  [Updated  Final  Safety 
Analysis  Report  (UFSAR)). 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  results  of  the  UFSAR  accident  analyses 
continue  to  bound  operation  under  the 
proposed  change.  The  proposed  change  will 
allow  progression  through  modes  upon 
conformance  with  the  action  statement  which 
ensures  the  design  basis  is  met.  Therefore, 
the  margins  of  safety  are  maintained  without 
reduction. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signincant  hazards 
consideration. 


Loco!  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams. 
P.O.  Box  1535.  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Washington  Public  Power  Supply 
System.  Docket  No.  50-397,  Nuclear 
Project  No.  2.  Benton  County, 
Washington 

Date  of  amendment  request-  April  10. 
1992,  as  supplemented  May  20. 1992 

Description  of  amendment  request 
The  proposed  amendment  revises  action 
statements,  LCOs,  surveillances  and 
bases  associated  with  TS  3.4.3.1. 
"Leakage  Detection  Systems"  and  TS 
3.4.3.2,  "Operational  Leakage."  These 
changes  are  in  response  to  Generic 
Letter  88-01.  "NRC  Position  on  IGSCC  in 
BWR  Austenitic  Stainless  Steel  Piping" 
and  its  Supplement  1.  Specifically,  the 
proposed  amendment  modifies 
Technical  Specifications  to  the  sections 
related  to  leak  detection  so  that  they 
will  conform  to  the  Staffs  position. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  change  to  the  operational  leakage 
program  does  not  involve  a  significant 
increase  in  the  probability  of  an  accident 
previously  evaluated  because  leakage 
monitoring  is  not  assumed  as  the  initiator  of 
any  analyzed  event.  In  addition,  the  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  as  the 
additional  shutdown  requirement  and  the 
increased  surveillance  requirements  for  leak 
detection  may  facilitate  earlier  detection  of  a 
failure  associated  with  IGSCC. 

2)  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because 
the  proposed  changes  do  not  introduce  any 
new  mode  of  plant  operation  or  require  any 
physical  modification  to  the  plant. 

3]  There  is  no  reduction  in  a  margin  of 
safety  due  to  these  changes  because  the 
additional  shutdown  requirement  and  the 
additional  surveillances  have  been 
established  to  assure  the  earliest  possible 
detection  of  problems  with  or  the  need  of 
repair  or  replacement  of  piping  that  may  be 
susceptible  to  failure  due  to  IGSCC.  These 
changes  clearly  enhance  safety  and  increase 
margins,  by  the  implementation  of  the  more 
restrictive  LCO,  ACTIONS  and  Surveillance 
Requirements. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 


Therefore,  the  NRC  staff  proposes  to 
detemiiiie  that  the  amendment  request     . 
involves  no  significant  hazards 
consiiieration. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgaie  Street.  Richland.  Washington 
99352 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esq.,  Winston  &  Strawn,  1400 
L  Street.  N.W.,  Washington,  D.C.  20005- 
3502 

NRC  Project  Director  Theodore  R.    ^    . 
Quay 

Yankee  Atomic  Electric  Company,      • 
Docket  No.  50-029.  Yankee  Nuclear        I 
Power  Station  (YNPS),  Franklin  County, 
Massachusetts 

Date  of  amendment  request  February  1 
3, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  3.25  limit  on  extending 
surveillance  intervals  in  the  Technical 
Specifications,  following  the  guidance  of 
the  NRC  Generic  Letter  89-14  dated 
August  21, 1989. 

Basis  for  proposed.no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.92(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  change  is  requested  to 
incorporate  the  guidance  provided  in  Generic 
Letter  89-14  into  the  TS  of  YNPS.  This* 
guidance  provided  a  specific  acceptable 
alternative  to  the  existing  requirements  of 
Specification  4.0.2.  As  such,  this  proposed 
change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accidenl 
previous  evaluated.  This  change  in  the 
wording  of  Specification  4i).2  provides 
comparable  retjuirements  to  existing  wording 
to  insure  the  operability  of  required  systems 
and  as  such,  does  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
any  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  This  change  only 
affects  the  wording  contained  in  the 
Technical  Specifications  and  as  such,  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  This  wording  change  does 
not  affect  any  Technical  Specification  margin 
of  safety  and  as  such,  dbes  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above  discussion,  it  is 
concluded  that  there  is  reasonable  assurance 
that  the  operation  of  YNPS  consistent  with 
this  proposed  change  will  not  endanger  the 
health  and  safety  of  the  public. 

This  proposed  change  has  been  reviewed 
and  approved  for  implementation  by  the 
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Plant  Operation  Review  Committee  and  the 
Nuclear  Safety  Audit  and  Review  Committee. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College, 
1  College  Drive,  Greenfield, 
Massachusetts  01301 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director  Seymour  H. 
Weiss 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street,  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  ConOnission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2. 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
November  7, 1991,  as  supplemented 
February  6,  March  13,  and  April  3. 1992. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  permit  the  replacement 
of  the  current  air  start  system  for  the 
Emergency  Diesel  Generators  with  a 
new  high  pressure  system. 

Date  of  issuance:  June  5. 1992 

Effective  date:  Immediately  to  be 
implemented  within  30  days. 

Amendment  Nos.:  137  and  126 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  22, 1992  (57  FR  2590) 
By  letters  dated  February  6.  March  13, 
and  April  3, 1992,  CECo  provided 
additional  clarifying  information  that 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  Jime  5, 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  PubUc  Library,  128 
N.  County  Street,  Waukegan.  Illinois 
60085. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amen  'ments: 
December  26, 1991,  as  supplemented 
March  27,  April  3.  and  April  10. 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  Definitions  section  to 
address  the  planned  upgrade  of  the 
Process  Protectipn  System  from  the 
current  Westinghouse  7100  series  analog 
system  to  Westinghouse  Eagle-21  digital 
system. 

Date  of  issuance:  June  9. 1992    ' 

Effective  date:  June  9, 1992 

Amendment  Nos.:  138  and  127 


Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  January  16, 1992  (57  FR  1930) 
The  March  27,  April  3,  and  April  10, 
1992,  supplements  provided  additional 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  9, 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan,  Illinois 
60085. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment' 
March  27, 1992 

Brief  description  of  amendment-  The 
amendment  adds  a  statement  to  the 
Technical  Specification  Table  2.2-1  to 
clarify  the  requirements  for  the  reactor 
coolant  flow-low  trip  setpoints.  The 
change  adds  a  footnote  that  states  that 
the  nominal  flow  per  loop  is  equal  to 
61,500  gpm  for  four  loops  operating  and 
64,667  gpm  for  three  loops  operating. 

Date  of  issuance:  June  1, 1992 

Effective  date:  June  1, 1992 

Amendment  No.:  152 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  29, 1992  (57  FR  18172)The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fernu-2,  Monroe  County.  Michigan 

Date  of  application  for  amendment- 
November  2a  1991 

Brief  description  of  amendment  The 
proposed  amendment  relocates  the 
existing  procedural  details  of  the  current 
Radiological  Effluent  Technical  , 

Specifications  (RETS)  to  the  Offsite     ' 
Dose  Calculation  Manual  (ODCM),  and 
procedural  details  for  the  solid 
radioactive  wastes  to  the  Process 
Control  Program  (PCP).  The  amendment 
also  incorporates  the  respective 
programmatic  controls  into  the  ' 
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Administrative  Controls  section  of  the 
TS. 

Date  of  issuance:  June  9, 1992 

Effective  date:  June  9. 1992 

Amendment  No.:  82 

Facility  Operating  License  No.  NPF- 
43.  The  amendment  revises  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  December  26. 1991  (56  FR 
66918)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  9, 1992.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
January  8, 1992.  as  supplemented 
February  13. 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  Administrative 
Controls  section  of  the  McGuire  Nuclear 
Station.  Units  1  and  2  Technical 
Specifications  to  reflect  a  reorganization 
of  Duke  Power  Company  (DPC)  and 
changes  to  the  DPC  Quality  Assurance 
Report.  The  reorganization  decentralizes 
the  DPC  corporate  management  of 
nuclear  activities  and  relocates  these 
resources  to  each  of  the  DPC  nuclear 
stations,  including  the  McGuire  Nuclear 
Station. 

Date  of  issuance:  June  2. 1992 

Effective  date:  June  2. 1992 

Amendment  Nos.:  132  and  114 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  4. 1992  (57  FR  7809)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  2. 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
February  5. 1992 

Brief  description  of  amendments:  The 
amendments  revise  die  wording  in 
Technical  Specification  Surveillance 
Requirements  4.7.7.1a.(2)  and  4.7.7.1b.  to 
correct  an  error  regarding  the 


acceptance  criteria  for  methyl  iodide 
penetration. 
Do^e  o//ssuo/7ce.- June  11. 1992 
Effective  (fote;  June  11 .  1992 
Amendment  Nos.:  133  and  nS 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  15. 1992  (57  FR  13129) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  11. 1992  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Entergy  Operations,  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and 
Mississippi  Power  &  Light  Company. 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1.  Claiborne  County, 
Mississippi 

Date  of  application  for  amendment: 
May  6. 19|92.  as  supplemented  May  15. 
1992 

Brief  description  of  amendment:  The 
amendment  increases  the  trip  setpoints 
of  four  circuit  breakers  for  the 
Suppression  Pool  Makeup  Valves. 

Date  of  issuance:  June  1. 1992 

Effective  date:  June  1. 1992 

Amendment  No:  100 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications.Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes  (57  FR  20533 
dated  May  13. 1992).  That  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  no  significant  hazards 
consideration  determination.  No 
comments  have  beenreceived.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  May  28. 1992.  but 
indicated  that  if  the  Commission  makes 
a  final  no  significant  hazards 
consideration  determination  any  such 
hearing  would  take  place  after  issuance 
of  the  amendment.TTie  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  1. 1992.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406.  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120. 


GPU  Nuclear  Corporation.  Docket  N<i. 
50-320.  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMI-2).  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
October  10. 1989 

Brief  description  of  amendment:  The 
amendment  modifies  Appendix  B 
Technical  Specifications  by  deleting  the 
requirement  to  sample  for  Strontium-89 
in  both  liquid  and  gaseous  radioactive 
wastes. 

Date  of  issuance:  June  5, 1992 

Effective  date:  June  5. 1992 

Amendment  No.:  42 

Facility  Operating  License  No.  DPR- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  29. 1992  (57  FR  18174) 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  5, 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and. Commonwealth 
Avenue.  Box  1601.  Harrisburg. 
Pennsylvania  17105. 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin.  Texas,  Docket 
Nos.  50-498  and  50-499.  South  Texas 
Project,  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  October 
30.1991 

Brief  description  of  amendments:  The 
amendments  revise  various  UFSAR 
sections  based  upon  the  revision  of 
radiological  consequences  which  result 
from  changes  to  radionuclide 
inventories  associated  with  extending 
fuel  bumups.  The  changes  reflect 
revised  dose  estimates  but  remain  well 
below  those  limits  associated  with  the 
environmental  qualification  of 
equipment  and  the  maximum  radiation 
exposure  to  the  public  or  plant 
personnel.  These  amendments  are  being 
issued  pursuant  to  the  requirements  of 
10  CFR  50.59(c)  because  the  review  by 
Houston  Lighting  and  Power  Company 
identified  the  changes  as  an  unreviewed 
safety  question.  No  changes  to  the 
Technical  Specifications  are  required  by 
these  amendments. 

Date  of  issuance:  June  8. 1992 

Effective  date:  June  8. 1992 

Amendment  Nos.:  Amendment  No.  38 
and  Amendment  No.  29 


Federal  Register  /  Vol.  57.  No.  122  /  Wednesday.  June  24.  1992  /  Notices 28211 


Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  Amendment  revised  the 
Updated  Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register  March  4. 1992  (57  FR  7812)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Holing  Highway.  Wharton.  Texas 
77488 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendmenL 
April  16. 1992,  as  supplemented  May  7. 
1992. 

Brief  description  of  amendment:  The 
amendment  changes  the  Millstone  Unit 
No.  2  Technical  Specifications  by 
modifying  the  existing  two  region  spent 
fuel  pool  design,  modified  by 
Amendment  109.  dated  January  15, 1988, 
and  Amendment  128.  dated  March  31, 
1988,  to  a  three  region  configuration. 

Date  of  issuance:  June  4, 1992 

Effective  date:  June  4. 1992 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1992  (57  FR  17934) 
The  May  7, 1992,  submittal  provided 
additional  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment 
and  final  no  significant  hazards 
consideration  determination  is 
contained  in  a  Safety  Evaluation  dated 
.  June  4. 1992.  No  significant  hazards 
consideration  comments  received:  Yes. 
Comments  and  requests  for  a  hearing 
were  received  from  Ms.  Patricia  R. 
Nowicki  of  South  Windsor,  Connecticut, 
representing  Earthvision,  Inc.,  and  Ms. 
Mary  Ellen  Marucci  of  New  Haven, 
Connecticut.  A  telephone  call  was 
received  from  Mr.  Michael  Pray  of  New 
London,  Connecticut,  on  May  28. 1992. 
indicating  he  would  file  a  request  for  a 
hearing. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike.  Norwich, 
Connecticut  06360. 


Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  application  for  amendment: 
November  30, 1989,  superseded  by  letter 
dated  June  28, 1991.  and  supplemented 
by  letter  dated  March  27, 1992 

Brief  description  of  amendment-  This 
amendment  revises  several  Trojan 
Technical  Specifications  (TTS)  including 
TTS  Sections  3.0  and  4.0,  and  associated 
Bases,  in  accordance  with  the  guidance 
contained  in  the  Generic  Letter  87-09. 
"Sections  3.0  and  4.0  of  the  Standard 
Technical  Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements."  This  is  a  Technical 
Specification  line-item  improvement.  In 
addition,  TS  3.1.3.1.  "Group  Height."  TS 
3.1  J.3.  "Rod  Drop  Time,"  TS  Table  4.3-1 
on  Power  Ran^e  Neutron  Flux  notations, 
and  TS  4.7.1.2.i.c  on  Steam  Drive 
Auxiliary  Feeawater  Pump  surveillance, 
have  been  revised  to  accommodate 
administrative  changes. 

Date  of  issuance:  June  1, 1992 

Effective  Arte;  June  1, 1992 

Amendment^No.:  185 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
Specifications! 

Date  of  initial  notice  in  Federal 
Register:  December  26, 1991  (56  FR 
66924)  and  April  29, 1992  (57  FR  18176). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1. 1992.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151,  Portland, 
Oregon  97207 

Portland  General  Electric  Company,  et 
aL,  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County.  Oregon 

Date  of  application  for  amendment- 
April  1.  1992 

Brief  description  of  amendment:  This 
amendment  revises  "TS  3/4  6.1.3, 
"Containment  Air  Locks."  to  provide  for 
operational  flexibility  and  conform  to 
NUREG  0452.  Revision  4,  "Standard 
Technical  Specifications  for 
Westinghouse  Pressurized  Water 
Reactors." 

Date  of  issuance:  June  1, 1992 

Effective  date:  June  1, 1992 

Amendment  No.:  186 

Facility  Operating  License  No.  NPF-1: 
The  amendment  revised  the  Technical 
SpeciRcations. 

Date  of  initial  notice  in  Federal 
Register  April  29, 1992  (57  FR  18178] 
The  Commission's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
signiHcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library. 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151.  Portland. 
Oregon  97207 

Power  Authority  of  The  State  of  New 
York.  Docket  Na  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
December  20, 1991,  as  supplemented 
January  14. 1992. 

Brief  description  of  amendment-  The 
amendment  revised  Technical 
Specifications  Section  3.2  (Chemical  and 
Volume  Control  System),  Section  3.3.A 
(Safety  Injection  and  Residual  Heat 
Removal  Systems),  and  Section  3.3.B 
(Containment  CooUng  and  Iodine 
Removal  Systems).  These  sections  were 
revised  to  provide  for  an  increased 
boron  concentration  in  the  refueling 
water  storage  tank  and  related  changes. 
These  changes  were  necessary  to 
support  the  use  of  higher  enriched  cores 
that  are  needed  for  the  Indian  Point 
Nuclear  Generating  Station  Unit  No.  3  to 
operate  on  a  24-month  cycle. 

Date  of  issuance:  June  2, 1992 

Effective  date:  June  2, 1992 

Amendment  No.:  119 

Facility  Operating  Licente  No.  DPR- 
64:  Aiaendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  19, 1992  (57  FR  6039) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  2. 1992.  No 
significant  hazards  consideration 
comments  received:  No  '' 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Company  of  Colorado, 
Docket  No.  50-267.  Fort  St.  Vrain 
Nuclear  Generating  Station,  Platteville. 
Colorado 

Date  of  amendment  request: 
December  24, 1991  as  supplemented 
April  14. 1992. 

Brief  description  of  amendment:  This 
amendment  allows  a  reduction  in  TS 
requirements  consistent  with  present 
status  of  FSV  and  all  nuclear  fuel  being 
removed  from  the  reactor  protected 
area. 

Date  of  issuance:  June  5, 1992 

Effective  date:  June  5, 1992 

Amendment  No.: 
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T3Facility  Ucense  No.  DPR-34: 
Amendment  revises  the  license. 

Date  of  initial  notice  in  Federal 
Register  February  5. 1992  (57  FR  4494) 
The  Commission's  related  safety 
evaluation  of  the  amendment  is 
contained  in  a  safety  evaluation  dated 
June  5, 1992  No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Docket  Room  Location: 
Greeley  Public  Library.  City  Complex 
Building.  Greeley.  Colorado  80631. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354.  Hope  Creek 
Generating  Station.  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
July  25, 1991.  as  supplemented  May  11, 
1992 

Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specifications  sections  4.0.5, 
APPUCABIUTY.  3.4.3.1,  LEAKAGE 
DETECTION  SYSTEMS:  3/4.4.3.2 
OPERATIONAL  LEAKAGE,  and  the 
associated  BASES,  to  conform  to  the 
NRC  staff  positions  stated  in  Generic 
Letter  88-01. 

Date  of  issuance:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 

Effective  date:  June  1. 1992 

Amendment  No.:  51 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  4. 1992  (56  TO 
43812]  The  Commission's  relatea 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  1. 1992.  No  significant  hazards 
consideration  conmients  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Public  Service  Electric  &  Gas  CcHnpany. 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
January  24. 1990  and  supplemented  on 
April  27. 1990.  December  4. 1990. 
September  10. 1991  and  December  10, 
1991.  The  supplemental  letters  did  not 
affect  the  original  no  significant  hazards 
determination. 

Brief  description  of  amendment:  The 
amendment  request  revised  the 
Radiation  Protection  and  Radiological 
Environmental  Monitoring  Technical 
Specifications  and  changed  the 
organization  and  responsibilities  of  the 
Nuclear  Safety  Review  Department  and 
the  Station  Operations  Review 
Committee. 


Date  of  issuance:  June  8, 1992 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  of  the  date  of  issuance. 

Amendment  No.:  52 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  21. 1990  (55  FR  6116) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  8. 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway.  Pennsville.  New  Jersey 
08070 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station.  Unit  Nob.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
July  7. 1989.  superseded  by  letters  dated 
May  18  and  31. 1990  and  revised  by 
supplements  dated  November  9, 1990, 
September  10, 1991.  December  10. 1991. 
and  April  20. 1992. 

Brief  description  of  amendments: 
These  amendments  incorporated  the 
reporting  requirements  of  Generic  Letter 
83-43,  the  primary  coolant  specific 
activity  reporting  requirements  of  GL  85- 
19.  organizational  changes  into  the 
technical  specifications  and  provided 
editorial  corrections  to  the  technical 
specifications. 
Date  of  issuance:  June  8, 1992 
Effective  date:  June  8. 1992 
Amendment  Noa.  133  and  112 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  17. 1990  (55  FR  42097) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem,  New  Jersey 
08079 

Texas  Utilities  Electric  Company. 
Docket  No.  50-445,  Comanche  Peak 
Steam  Electric  Station.  Unit  No.  1, 
Somervell  County,  Texas 

Date  of  amendment  request-  February 
28. 1992.  as  supplemented  by  letters 
dated  April  6. 1992  and  May  26. 1992. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  by  deleting  the 
requirements  for  the  Boron  Dilution 
Mitigation  System  (BDMS). 


Date  of  issuance:  June  8. 1992 
Effective  date:  June  8. 1992  to  be 
implemented  within  30  days  of  issuance. 
Amendment  No.:  Amendment  No.  10 
Facility  Operating  License  No.  NPF- 
87.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  13. 1992  (57  FR  8941) 
The  April  6, 1992,  and  May  26, 1992 
letters  provided  supplemental 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  8. 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps.  701  South  Cooper.  P. 
O.  Box  19497.  Arlington.  Texas  76019. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company.  Ohio  Edison 
Company,  Pennsylvania  Power 
Company.  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear  Power 
Plant.  Unit  No,  1.  Lake  County,  Ohio 

Date  of  application  for  amendment: 
February  8. 1988.  as  supplemented 
March  14. 1990. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  Table  3.3.2-2  by 
changing  the  Residual  Heat  Removal/ 
Reactor  Core  Isolation  Cooling  System 
Steam  Line  Flow-High  Trip  Setpoint  and 
Allowable  Value  based  on  startup  test 
results,  and  deletes  a  footnote  referring 
to  setpoint  adjustments  found  during  the 
startup  test  program. 
Date  of  issuance:  May  28. 1992 
Effective  date:  May  28. 1992 
Amendment  No.  43 
Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  4. 1988  (53  FR  15917)The 
March  14. 1990  submittal  provided 
clarifymg  information  only.  It  did  not 
change  the  original  proposed 
determination  of  no  significant  hazards 
consideration.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  28. 1992.  No  si^ficant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Pubbc  Library.  3753  Main 
Street.  Perry.  Ohio  44081 
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Virginia  Electric  and  Power  Company,  et 
al.,  Docket  No.  50-338,  North  Anna 
Power  Station,  Unit  No.  1,  Louisa 
County,  Virginia 

Date  of  application  for  amendment: 
January  20, 1992 

Brief  description  of  amendment:  This 
amendment  adds  a  license  condition 
which  allows  a  one-time  extension  of 
specific  surveillance  requirements  for 
NA-1  cycle  9  to  coincide  with  the  steam 
generator  replacement  program/ 
refueling  outage  currently  scheduled  to 
commence  in  January  1993.  In  addition, 
license  conditions  2.D.(3]s  and  2.D.(3)I 
have  been  deleted. 

Date  of  issuance:  June  1. 1992 

Effective  date:  June  1, 1992 

Amendment  No.:  162 

Facility  Operating  License  No.  NPF-4: 
Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register.  April  29, 1992  (57  FR  18179) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1, 1992.  No 
signifrcant  hazards  consideration 
comments  received:  No. 

Local  Pvblic  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
November  7, 1991 

Brief  description  of  amendments: 
These  amendments  remove  statements 
addressing  previous  operator  training 
programs  tp  reflect  the  fact  that  the 
current  training  program.s  have  been 
accredited  and  certified  in  accordance 
with  the  criteria  of  Regulatory  Guide  1.8. 
Revision  2,  "Qualification  and  Training 
of  Personnel  for  Nuclear  Power  Plants." 

Date  of  issuance:  June  1. 1992 

Effective  date:  June  1. 1992 

Amendment  Nos.  169, 168 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  5. 1992  (57  FR  4495) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1. 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185 
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Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
July  8. 1991,  as  supplemented  April  15. 
1992 

Brief  description  of  amendments: 
These  amendments  increase  the  F  delta 
H  surveillance  hmit  from  a  value  of  1.55 
to  158  and  provide  changes  for 
implementation  of  the  statistical  DNBR 
evaluation  methodology. 

Date  of  issuance:  June  1, 1992 

Effective  date:  June  1. 1992 

Arnendment  Nos.  170, 169 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37: 

Amendments  revised  the  Techniccl 
Specifications. 

Dote  of  initial  notice  in  Federal 
Register  September  18. 1991  (56  FR 
47246).  The  April  15. 1992  letter  provided 
supplemental  information  which  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is. 
contained  in  a  Safety  Evaluation  dated 
June  1, 1992rNo  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Final 
Determination  of  No  Significant  Hazards 
Consideration  and  Opportunity  for 
Hearing  (Exigent  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  1,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Signi^cant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 


Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  conunent.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
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made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facihty  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 
The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  B>'  July 
24. 1992,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings  "  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  for  the  particular  facility  involved. 
If  a  request  for  a  bearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  Set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioners  interest.  The  petition  should 
also  identify  the  specific  a8pect[s)  of  the 
subject  matter  of  ihe  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  [15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert  " 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  Will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  CommissicMi's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  325-6000 
(in  Missouri  l-(800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  pietitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  Z714(a)(l)(j) 
(v)  and  2.714(d).  « 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio.  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project.  Units  1  and  2.  Matagorda        j 
County.  Texas  [ 

Date  of  amendment  request:  May  20, 
1992 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  by  adding  a  footnote  to 
Note  14  of  Table  4.3-1  which  states  that 
the  complete  verification  of  the 
operability  of  the  shunt  trip  relay 
circuitry  shall  be  implemented  for  each 
unit  prior  to  the  affected  unit's  startup 
from  the  first  planned  or  unplanned 
shutdown  occurring  after  May  19, 1992. 
The  change  was  required  due  to  the 
discovery  that  the  existing  surveillance 
procedure  does  not  adequately  verify 
the  operability  of  the  shunt  trip  contacts 
associated  with  the  manual  reactor  trip 
function. 

Date  of  issuance:  June  2, 1992 

Effective  date:  June  2, 1992 

Amendment  Nos.:  Amendment  Nos.  37 
and  28 
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Facility  Operating  License  Nos.  NPF- 
76  and  NTPF-80.  Amendments  revised  the 
Technical  Specifications.Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration 
comments  received:  No.The 
Commission's  related  evaluation  of  the 
amendments,  fmding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  June  2. 1992. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.M.  Hodges  Learning  Center. 
911  Boling  Highway.  Wharton.  Texas 
77488. 

Dated  at  Rocl(ville.  Mar>'land.  this  17th  day 
of  June  1992. 

For  the  Nuclear  Regulatory  Commission 
Bruc6  A.  Boger, 

Director,  Division  of  Reactor  Projects  III/ IV / 
V.  Off  ice  of  Nuclear  Reactor  Regulation 
[Doc.  92-14754  Filed  6-23-92:  8:45  am) 

nUJMO  CODE  rSKMI-f 


[  Docket  No*.  50-390  and  50-391  ]     1 

Tennessee  Valley  Authority;      I 
Availability  of  Safety  Evaluation 
Report  Related  to  the  Operation  of 
Watts  Bar  Nuclear  Plant,  Units  1  and  2 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  the  Safety 
Evaluation  Report.  Supplement  9 
(NURE&-0847,  Supp.  9)  related  to  the 
operation  of  Watts  Bar  Nuclear  Plant, 
Units  1  and  2.  Docket  Nos.  50-390  and 
50-391. 

Copies  of  the  report  have  been  placed 
in  the  NRC's  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street  NW.. 
Washington.  DC  20555.  and  in  the  Local 
Public  Document  Room,  Chattanooga- 
Hamilton  County  Library.  1001  Broad 
Street.  Chattanooga,  Tennessee  37402, 
for  review  by  interested  persons.  Copies 
of  the  report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington.  DC  20013-7082. 
GPO  deposit  account  holders  may 
charge  orders  by  calling  202-275-2060. 
Copies  are  also  available  from  the 
National  Technical  Information  Ser\  ice, 
5285  Port  Royal  Road.  Springfield. 
Virginia  22161. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  June,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Frederick ).  Hebdon. 

Director.  Project  Directorate  11-4.  Division  of 
Reactor  Presets — ////,  Office  of  Nuclear 
Reactor  Reflation. 

|FR  Doc.  92-14823  Filed  6-23-92;  8:45  amj 

BiUJNQ  COOC  TSaO-Ot-M 


[Docket  No.  70-3070-ML;  ASLBP  No.  91- 
641-02-ML] 

Atomic  Safety  and  Licensing  Board 
Before  Administrative  Judges:  Morton 
B.  Margulies,  Chairman  Richard  F. 
Cole,  Frederick  J.  Shon 

Memorandum  and  Order — Ruling  On 
Discovery  Disputes  Pertaining  To 
Contentions  B,  H,  I,  J  and  K 

In  the  matter  of  Louisiana  Energy  Services. 
LP.,  (Claiborne  Enrichment  Center)  and 
(Special  Nuclear  Materials  License) 
June  la  1992. 

The  matters  for  decision  before  the 
Board  are  disputes  relating  to  discovery 
between  Applicant,  Louisiana  Energy 
Services,  L.P.  (LES),  and  Intervener. 
Citizens  Against  Nuclear  Trash  (CANT), 
pertaining  to  Contentions  B.  H.  I,  J  and 
K.« 

CANT,  on  April  14. 1992.  served  on 
LES  its  first  set  of  interrogatories  and 
request  for  the  production  of  documents 
relating  to  the  specified  contentions.  LES 
responded  on  May  4. 1992.  answering 
most  of  the  interrogatories  and  objecting 
to  others.  Accompanying  the  response 
was  an  LES  motion  for  a  protective 
order. 

In  turn,  on  May  19. 1992,  CANT  filed  a 
motion  to  compel  LES  to  respond  to 
discovery  and  objected  to  the  LES 
motion  for  a  protective  order.  On  June  3, 
1992,  Applicant  filed  a  response  to  the 
CANT  motion. 

In  this  Memorandum  and  Order  the 
Board  rules  on  the  cross-motions. 

A.  Disputes  As  To  Proper  Parties 

Applicant's  first  objection  to  the 
interrogatories  is  that  in  naming  LES  as 
a  party,  CANT  in  its  defifiitions  defined 
LES  as  being  "Louisiana  Energy 
Services,  LP.  and  all  of  its  partners, 
employees,  agents,  or  any  other 
representatives."  LES  contends  that  as  a 
Delaware  Limited  Partnership  it  is  a 
distinct  legal  entity  which  is  separate 
from  its  partners  and  it  is  the  party 
required  to  answer  and  not  the  partners. 

In  its  motion  to  compel  Intervener 
asserts  that  under  10  CFR  2.740(b)a 
interrogatories  are  to  be  "answered  by 
the  party  served,  or  if  the  party  ser\'ed  is 
a  public  or  private  corporation  or  a 
partnership  or  association,  by  an  officer 
or  agent,  who  shall  furnish  such 
information  as  is  available  to  the  party. " 
Thus,  the  interrogatories  "must  be 
answered  by  the  entity — LES  or  one  of 
its  partners,  officers,  or  agents — who 
has  knowledge  of  the  subject  of  the 
interrogatory."  It  further  argues  that  LES 


•  CANT  incorrectly  titled  its  pleadings  as 
involving  Contentions  A,  H,  1, )  and  K.  Contention  A 
was  never  admitted  but  Contention  B  was  and 
should  lie  included. 


must  select  the  appropriate  agent  to 
answer  the  interrogatories,  even  if  that 
agent  is  one  of  LES's  partners,  and  that 
LES  cannot  avoid  revealing  information 
simply  because  that  information  is  in  the 
hands  of  one  of  its  partners. 

LES,  in  its  response  to  compel,  states 
that  Intervener  misunderstands  its 
position  and  that  there  is  no  dispute 
between  the  parties.  It  requests  thai 
portion  of  the  motion  should  be 
withdrawn  or  denied. 

LES  agrees  with  Intervener  that  if  the 
information  necessary  to  answer  is  net 
within  Applicant's  possession,  but  is 
within  the  body  of  knowledge  possessed 
by  LES'  partners.  Applicant  will  provide 
that  information  and  will  identify  the 
partner  providing  the  information  and 
that  if  Applicant  does  not  possess  the 
information  to  answer  a  question  it  is 
incumbent  on  Applicant  to  inquire  of  the 
partners  to  determine  if  the  answer  is 
known.  LES  states  it  took  issue  with 
Intervener's  definition  to  clearly 
establish  that  Applicant  need  net 
provide  an  answer  to  each  interrogatory 
for  each  general  partner. 

The  Board  does  not  believe  the 
definition  of  LES  that  CANT  used  was 
ever  intended  to  require  Applicant  to 
provide  an  answer  to  each  interrogatory 
for  each  general  partner.  The  dispute 
had  its  origin  in  the  exercising  of  an 
abundance  of  caution.  It  has  been 
rendered  moot  with  the  disputants 
understanding  that  LES  has  the 
responsibility  for  responding  to  the 
interrogatories  and  where  it  does  not 
have  the  informafTon  directly  it  will 
obtain  it  from  the  partners  if  they 
possess  it. 

The  Board  denies  that  part  of  each 
motion  dealing  with  the  dispute  over 
proper  parties  because  of  meotness. 

B.  Dispute  As  To  Individual 
Interrogatories 

Commission  law  governing  discovery 
is  well  established.  10  CFR  2.740(a)(1) 
provides,  in  part,  that  discovery  may  be 
had  of  any  matter,  not  privileged,  which 
is  relevant  to  the  subject  matter 
involved  in  the  proceeding,  it  is  not 
ground  for  objections  that  the 
information  sought  will  be  inadmissible 
at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
the  discovery  of  admissible  evidence. 

In  Commis'sion  practice,  pretrial 
discovery  is  liberally  granted  to  enable 
the  parties  to  ascertain  the  facts  in 
complex  litigation,  to  refine  the  issues 
and  to  prepare  adequately  for  a  more 
expeditious  hearing  or  trial.  Texas 
Utilities  Geperating  Co.  (Comanche 
Peak  Steam  Electric  Station,  Units  1  and 
2),  LBP-81-25. 14  NRC  241,  243  (1981). 
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When  the  information  sought  is 
irrelevant  to  the  proceeding  the 
interrogatories  are  objectionable  and 
need  not  be  answered.  Allied  General 
Nuclear  Services  (Barnwell  Fuel 
Receiving  and  Storage  Station),  LBP-77- 
13,  5  NRC  489.  492  (1977). 

Interrogatories  2-9 

Interrogatories  2  through  9  generally 
seek  information  about  the  byproduct 
stream  and  wastes  that  would  be 
produced  at  Claiborne  Elnrichment 
Center  (CEC).  LES  asserts  that  the 
inquiries  are  not  relevant  to  the 
admitted  contentions. 

Contention  B.  which  states  that  the 
LES  decommissioning  plan  does  not 
provide  reasonable  assurance  that  the 
CEC  plant  site  can  be  adequately 
cleaned  up  and  restored  upon  cessation 
of  operations,  was  admitted  insofar  as  it 
challenges  the  reasonableness  of  LES' 
decommissioning  funding  plan.  The 
admission  of  the  contention  was 
premised  on  CANTs  claims  that 
Applicant  docs  not  have  a  realistic  basis 
for  its  estimates,  that  depleted  uranium 
is  not  a  marketable  resource  but  a  waste 
product,  that  limited  disposal  sites  will 
increase  decommissioning  costs,  that 
the  decommissioning  costs  do  not 
indicate  the  extent  of  decontamination, 
and  that  there  are  other  deficiencies  in 
the  cost  estimates  (Basis  1,  4  and  5). 

Contention  J,  which  deals  with 
inadequate  assessment  of  costs  under 
NEPA.  was  admitted  premised  in  part 
on  the  claim  that  there  is  an  insufficient 
basis  for  the  JJS  estimate  of 
decommissioning  costs  (Basis  J. 3). 

LES  argues  that  the  matters  about 
which  CA.NT  seeks  information  in 
Interrogatories  2-9  (i.e.,  chemical 
composition,  physical  characteristics 
and  isotopic  makeup  of  depleted 
uranium,  and  their  effects  on 
decommissioning  costs)  are  not  related 
to  any  of  the  admitted  contentions  and 
are  therefore  irrelevant. 

CANT  states  that  the  chemical 
composition  and  physical 
characteristics  of  a  waste  determine  the 
manner  in  which  it  is  handled  and 
stored,  thus  affecting  the  cost  of 
managing  and  disposing  of  the  tails.  It 
further  asserts  that  the  information 
regarding  the  types  of  wastes  will  assist 
in  determining  whether  the  estimates 
contained  in  the  decommissioning  plan 
are  reasonable. 

Citing  Applicant's  response  to  its 
interrogatories  that  "mixed  wastes,  if 
any,  are  generated  in  very  small 
quantities  and  are  to  be  properly 
disposed  of*  *  '.".  Intervenor  argues 
that  it  is  neither  willing  nor  required  to 
accept  such  a  bold  assertion  in  lieu  of 
answers  to  specific  interrogatories. 


The  Board  finds  that  a  complete 
identification  of  the  product  stream  and 
wastes  of  a  uranium  enrichment  facility 
can  bear  on  the  costs  of  their  disposal 
and  can  provide  a  basis  for  determining 
the  reasonableness  of  decommissioning 
costs  and  of  a  funding  plan  for 
decommissioning.  Insofar  as  the 
interrogatories  seek  such  information, 
they  are  relevant  to  Contentions  B  and  J 
and  are  proper  inquiries.  Interrogatories 
2-6  should  be  responded  to  by 
Applicant. 

Interrogatories  7-9  should  be 
considered  separately  because  they  deal 
with  mixed  wastes.  The  Board,  in  ruling 
on  the  admissibility  of  Contentions  B 
and  J,  determined  that  uranium 
hexafluoride  tails  that  would  be 
produced  in  operating  CEC  are  a  source 
material  and  not  a  mixed  waste  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  It  rejected 
CAlSTTs  claim  to  the  contrarj'. 

Interrogatory  7  references  Table  4.5-1 
of  the  Safety  Analysis  Report,  Volume  3. 
for  showing  categories  of  CEC 
radioactive  waste  requiring  offsite 
shipment  and  disposal.*  The  inquiry  is 
whether  the  listed  waste  can  be 
considered  mixed  waste. 

The  Board's  ruling  that  uranium 
hexafluoride  tails  are  not  a  mixed  waste 
under  RCRA  is  not  a  bar  to  the 
interrogatory  because  other  wastes  may 
be  present  and  their  identification  may 
assist  in  determining  the  reasonableness 
of  decommissioning  plan  estimates. 
Intervener  need  not  accept  as  final 
Applicant's  assertion  that  the  amount  of 
mixed  waste  is  small  and  will  be 
disposed  of  during  plant  operation.  It  is 
within  CANTT's  ri^t  to  probe  for 
specifics  in  determining  the  facts.  LES 
should  respond  to  Interrogatory  7. 

Interrogatory  8  deals  with  chemical 
laboratory  waste  which  is  an  organic 
solvent  containing  uranium.  Inquiry  is 
made  of  whether  the  organic  solvent 
containing  uranium  is  mixed  waste  and 
of  the  percentages  of  the  ufanium  that 
will  be  extracted  from  the  solvents.  The 
inquiry  is  similarly  relevant  to  the  issues 
as  Interrogatory  7  and  LES  should 
respond. 

Interrogatorj-  9  seeks  information  on 
whether  the  "Clarincation  of  RCRA 
Hazardous  Waste  Testing  Requirements 
for  Mixed  Waste"  [KRC  Draft  Guidance. 
March  1992)  changes  Applicant's 
answer  to  CANTs  contention  regarding 
the  mixed  waste  issue.  This 
interrogatory  is  improper  because  it 
seeks  to  resurrect  an  issue  that  the 
Board  dismissed  as  supporting 
Contention  B.  Discovery  may  not  be  had 


''  The  tat>ie  is  contained  m  the  En viror  mental 
Report  rather  than  in  the  Safety  Analysii  Report 


of  a  matter  which  is  not  relevant  to  the 
subject  matter  involved  in  the 
proceeding.  LES  need  not  respond  to 
Interrogatory  9. 

Interrogatories  28-30.  52 

Contentions  28  through  30  deal  with 
alleged  offsite  emergency  planning 
inadequacies.  Contention  52  inquires  to 
what  extent  property  values  will  be 
affected  by  the  potential  for  CEC  to 
become  a  storage  facility  for  hazardous 
wastes  and  the  perception  of  pollution 
and  danger  from  the  CEC. 

LES  states  that  the  interrogatories  are 
irrelevant  to  any  of  the  admitted 
contentions.  It  asserts  that 
Interrogatories  28,  29,  and  30  are  almost 
a  direct  quote  of  Intervenor's  bases  13. 
14,  and  15,  respectively,  of  Contention 
H,  which  were  rejected  by  the  Board.  It 
also  asserts  as  to  Interrogatory  52. 
CANT  sought  to  admit  the  very  issue  in 
basis  8  o|  Contention  ),  which  was 
denied  by  the  Board. 

Contention  H  treats  with  emergency 
planning  deficiencies  and  alleges  that 
the  CEC  license  application  does  not 
provide  a  reasonable  assurance  that  the 
public  health  and  safety  will  be 
adequately  protected  in  the  event  of  an  ^ 
emergency  at  the  plant.  Contention  J 
alleges  the  inadequate  assessment  of 
costs  under  NEPA.  The  contention 
states  that  the  Environmental  Report 
does  not  adequately  describe  the 
environmental,  social,  and  economic 
costs  of  operating  the  facility,  that  the 
benefit-cost  analysis  fails  to 
demonstrate  that  there  is  a  need  for  the 
facility,  and  that  the  costs  far  outweigh 
the  benefits  of  the  proposed  action. 

CANT  acknowledges  that 
Interrogatories  28-30  were  rejected  by 
the  Board  as  individual  bases  but  claims 
that  all  of  the  interrogatories  are 
relevant  because  the  Board  has 
admitted  basis  17  of  Contention  H, 
which  challenges  the  adequacy  of  LES' 
measures  for  mitigation  of  onsite  and 
offsite  accident  consequences. 

As  pointed  out  by  LES,  CANT  is 
incorrect  in  its  claim  that  the  Board 
admitted  basis  17  for  onsite  and  offsite 
consequences.  Basis  17  was  only 
accepted  as  to  onsite  consequences, 
Louisiana  Energy  Services.  LP. 
(Claiborne  Enrichment  Center),  LBP-91- 
41,  34  NRC  332,  348  (1991).  Intervenor's 
claim  of  relevancy  was  inadequately 
supported.  LES  need  not  respond  to  the 
interrogatories. 

Interrogatories  52-57 

The  interrogatories  seek  information 
pertaining  to  the  impact  of  the  plant  on 
property  values  and  LES"  site  selection 
process  as  it  relates  to  the  CEC 
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community  and  communities  at  sites 
that  were  not  selected. 

Applicant  asserts  that  the  process  by 
which  it  selected  the  Homer  site  and  the 
evaluation  of  the  impacts  on 
communities  at  non-selected  sites  are 
not  relevant.  It  claims  that  no  nexus  was 
shown  between  Applicant's  decision  to 
select  the  proposed  site  and  the 
adequacy  of  the  description  of  impacts 
in  the  Environmental  Report 

Contention  J  alleges  that  the  "Benefit- 
Cost  Analysis"  is  slanted  in  favor  of  the 
benefits  of  the  project  and  that  it 
contains  little  discussion  of  the    - 
potentially  significant  impacts  and  their 
environmental  and  social  costs.  Basis 
J.5,  which  supports  the  contention, 
asserts  that  the  proposed  plant  will  have 
negative  economic  and  sociological 
impacts  on  two  minority  communities 
and  that  the  Environmental  Report  does 
not  adequately  reflect  consideration  of 
these  impacts. 

LES  also  asserts  that  Intervener's 
inquiry  as  to  property  values  was  a 
matter  raised  as  basis  ).8  in  support  of 
Contention  J,  which  was  rejected  by  the 
Board. 

Intervener  argues  that  the  inquiries 
may  lead  to  the  discovery  of  admissible 
evidence  relevant  to  Contention  J.  It  also 
argues  that  consideration  of  property 
values  is  relevant  to  unequal  effects  on 
minority  communities. 

The  Board  finds  Interrogatory  52  on 
property  values  relevant  to  CANT's 
claim  that  the  proposed  plant  will  have 
negative  economic  and  sociological 
impacts.  This  finding  is  not 
contradictory  to  the  Board's  rejection  of 
basis  J.8  where  CANT  claimed,  without 
support,  that  property  values  would 
decline.  The  basis  was  rejected  as 
support  for  the  contention  because  it 
was  predicated  on  speculation.  With  the 
interrogatory  Intervener  is  now  seeking 
information  on  the  property  values.  LES 
should  respond. 

As  to  those  interrogatories  bearing  on 
the  site  selection  process,  the  LES  site 
selection  process  resulted  in  choosing 
Homer,  LA  as  the  site  for  the  facility. 
CANT  alleges  that  the  selection  has 
resulted  in  negative  impacts  on  the 
community.  Considering  the  causal 
connection  between  the  process  and  the 
selection  it  is  not  unreasonable  to 
expect  that  inquiry  about  the  process 
may  lead  to  the  discovery  of  admissible 
evidence  relative  to  the  alleged  negative 
impacts  and  failure  to  adequately 
consider  them  in  the  Environmental 
Report. 

The  practice  of  Hberally  granting 
pretrial  discovery  supports  this 
approach.  A  response  to  the 
interrogatoriet  should  also  provide 
useful  information  on  alternatives  to  the 


proposed  action.  Responding  to  the 
interrogatories  would  not  be 
burdensome  on  Applicant  because  the 
inquiries  are  about  a  process  that  the 
Applicant  has  employed  in  selecting  the 
site. 

Order 

Based  upon  ell  of  the  foregoing  it  is 
hereby  ordered  that: 

(a)  Applicant's  motion  for  a  protective 
order,  of  May  4. 1992,  is  granted  insofar 
as  Interrogatories  9.  28,  29  and  30.  and  is 
otherwise  denied;  and 

(b)  Intevenor's  motion  to  compel,  of 
May  19. 1992.  is  granted  insofar  as 
Interrogatories  2,  3,  4.  5.  6.  7.  8.  52.  53.  54, 
55,  56  and  57,  and  is  otherwise  denied. 

The  Atomic  Safety  and  Licensing  Board. 
Mortoo  B.  Margulies, 

Chairman,  Administrative  Law  fudge. 

Bethesda,  Maryland.  ]une  18, 1992. 
Richard  F.  Cole, 

Administrative  fudge. 

Frederick  |.  Shon, 

Administrative  Judge. 

[FR  Doc  92-14859  Filed  6-23-92;  8:45  am] 

BIUJNO  CODE  7990-OVM 

IDockct  No*.  SO-327  and  50-328] 

Temiessc*  Valley  Authority; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
77  and  DPR-79  issued  to  the  Tennessee 
Valley  Authority  (the  licensee)  for 
operation  of  the  Sequoyah  Nuclear 
Plant.  Units  1  and  2  located  in  Hamilton 
County,  Termessee. 

The  proposed  amendment  would 
increase  the  storage  capacity  of  the 
spent  fuel  pool  from  its  present  1386 
storage  cells  to  2091  storage  cells.  This 
would  be  accomplished  by  replacing  the 
present  medium  density  fuel  racks  with 
12  free-standing,  self-supporting,  high 
density  rack  modules  constructed  of 
stainless  steel  and  a  neutron  absorber 
material  (boron  carbide  and  aluminum- 
composite  sandwich,  product  name 
"boral").  The  proposed  change  would 
extend  the  limit  when  full  core  discharge 
capacity  is  no  longer  available  for  one 
reactor  from  the  present  date  of  1996  to 
2003  or  2004. 

In  addition,  the  proposed  amendment 
would  add  controls  affecting  the  fuel 
arrangement  and  spacing  of  fuel  in  the 
spent  fuel  pool,  revise  related 


surveillance  requirements,  address 
controls  for  fuel  movement  over  the  cask 
loading  area  of  the  spent  fuel  pool, 
revise  the  operability  requirements  of 
the  crane  interlocks  and  physical  stops, 
address  additional  fuel  storage  capacity 
in  the  cask  loading  area,  and 
incorporate  other  related  information. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  fmdings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1]  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91  (a],  the  hcensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

TVA  has  evaluated  tlie  propoaed  technical 
specification  (TS)  change*  and  has 
determined  that  they  do  not  represent  a 
8ignifix:ant  hazards  considerabon  based  on 
criteria  established  in  10  CFR  50.92(c). 

Operation  of  Sequoyah  in  accordance  with 
the  proposed  amemiment  wiU  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evahiated. 

The  following  potential  scenarios  were 
considered: 

1.  A  spent-fuel  assembly  drop. 

2.  Drop  of  the  transfer  canal  gate  or  the 
divider  gate  in  the  spent-fuel  pool. 

3.  A  seismic  event. 

4.  Loss  of  cooling  flow  in  the  spent-fuel 
pooL 

6.  Installation  activities. 

The  effect  of  additional  spent-fuel  pool 
storage  cells  fully  loaded  with  fuel  on  the  first 
four  potential  accident  scenarios  listed  above 
has  been  reviewed.  It  was  concluded  that 
after  installation  activities  have  been 
completed,  the  presence  of  additional  fue^in 
the  pool  does  not  increase  the  probability  of 
occurrence  of  these  four  events. 

With  regard  to  installation  activities,  the 
existing  Sequoyah  TS«  prohibit  loads  in 
excess  of  2100  pounds  hom  travel  over  fuel 
assemblies  in  the  storage  pool  and  require 
the  associated  crane  interlocks  and  physical 
stops  be  periodically  demonstrated  operable. 
During  installation,  racks  and  associated 
handling  tools  will  be  moved  over  the  spent- 
fuel  pool  Init  movement  over  fuel  will  be 
prohibited.  AH  installation  work  In  the  spent- 
fuel-pit  area  will  be  controlled  and  performed 
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in  strict  accordance  with  specific  written 
procedures. 

NRC  regulations  provide  that,  in  lieu  of 
providing  a  single  failure-proof  crane  system, 
the  control  of  heavy  loads  guidelines  can  be 
satisfied  by  establishing  that  the  potential  for 
a  heavy  load  drop  is  extremely  small.  Storage 
rack  movements  to  be  accomplished  with  the 
Sequoyah  auxiliary  building  crane  will 
conform  with  NUREG-0612  guidelines,  in  that 
the  probability  of  a  drop  of  a  storage  rack  is 
extremely  small.  The  crane  has  a  tested 
capacity  of  80  tons.  The  maximum  weight  of 
any  existing  or  replacement  storage  rack  and 
its  associated  handling  tool  is  less  than  15 
tons.  Therefore,  there  is  ample  safety  factor 
margin  for  movements  of  the  storage  racks  by 
the  au-xiliary  building  crane.  Special  lifting 
devices,  which  have  redundancy  or  a  rated 
capacity  sufficient  to  maintain  adequate 
safety  factors,  will  also  be  utilized  in  the 
movements  of  the  storage  racks.  In 
accordance  with  NlJREG-0612.  Appendix  B. 
the  safety  margin  ensures  that  the  probability 
of  a  load  drop  is  extremely  low. 

Load  travel  over  fuel  stored  in  the  cask 
loading  area  of  the  cask  pit  will  be  minimized 
and.  in  any  case,  will  be  prohibited  unless  an 
impact  shield,  which  has  been  specifically 
designed  for  this  purpose,  is  covering  the 
area.  Loads  that  are  permitted  when  the 
shield  is  in  place  must  meet  analytically 
determined  weight,  travel  height,  and  cross- 
sectional  area  criteria  that  preclude 
penetration  of  the  shield.  A  TS  has  been 
proposed  that  incorporates  the  previously 
mentioned  loan  criteria. 

A  fuel  movement  and  rack  changeout 
sequence  has  been  developed  that  illustrates 
that  it  will  not  be  necessary  to  carry  existing 
or  new  racks  over  fuel  in  the  cask  loading 
area  or  any  region  of  the  pool  containing  fuel. 
A  lateral-fVee  zone  clearance  from  stored  fuel 
shall  be  maintained.  Accordingly,  it  is 
concluded  that  the  proposed  installation 
activities  will  not  significantly  increase  the 
probability  of  a  load-handling  accident.  The 
consequences  of  a  load-handling  accident  are 
unaffected  by  the  proposed  installation 
actinties. 

The  consequences  of  a  spent-fuel  assembly 
drop  were  evaluated,  and  it  was  determined 
that  the  racks  will  not  be  distorted  such  that 
they  would  not  perform  their  safety  function. 
The  criticality  acceptance  criterion.  Keff  less 
than  or  equal  to  0.95.  is  not  \'iolated.  and  the 
calculated  doses  are  well  within  10  CFR  part 
100  guidelines.  Thus,  the  consequences  of  this 
type  of  accident  are  not  changed  from 
previously  evaluated  spent-fuel  assembly 
drops  that  have  been  found  acceptable  by 
NRC. 

The  existing  TSs  permit  the  transfer-canal 
gate  and  the  divider  gate  in  the  spent-fuel 
pool  to  travel  over  fuel  assemblies  in  the 
spent-fuel  pool.  Analysis  showed  that  this 
drop  caused  less  damage  to  the  new  racks 
than  the  fuel  assembly  drop  v^rhen  it  impacts 
the  top  of  the  rack.  Rack  damage  is  restricted 
to  an  area  above  the  active  fuel  region. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  new  racks  are  designed 
and  will  be  fabricated  to  meet  the 
requirements  of  applicable  portions  of  the 
NRC  regulatory  guides  and  published 
standards.  Design  margins  have  been 


provided  for  rack  tilting,  deflection,  and 
moverpent  such  that  the  racks  do  not  impact 
each  other  or  the  spent-fuel-pit  walls  in  the 
active  fuel  region  during  the  postulated 
seismic  events.  The  new  free-standing  racks 
are  designed  to  maintain  their  integrity 
during  and  after  a  seismic  event.  The  fuel 
assemblies  also  remain  intact  and  therefore 
no  criticality  concerns  exist. 

The  spent-fuel  pool  system  is  a  passive 
system  with  the  exception  of  the  fuel  pool 
cooling  train  and  heating,  ventilating,  and  air- 
conditioning  (HVAC)  equipment. 
Redundancies  in  the  cooling  train  and  HVAC 
hardware  are  not  reduced  by  the  planned  fuel 
storage  densification.  The  potential  increased  • 
heat  load  resulting  from  any  additional 
storage  of  spent  fuel  is  well  within  the 
existing  system  cooling  capacity.  Therefore, 
the  probability  of  occurrence  (of  a] 
malfunction  of  safety  equipment  leading  to 
the  loss  of  cooling  flow  in  the  spent-fuel  pool 
is  not  significantly  affected.  Furthermore,  the 
consequences  of  this  type  incident  are  not 
significantly  increased  from  previously 
evaluated  cooling  system  loss  of  flow 
malfunctions.  Thermal-hydraulic  scenarios 
assume  the  reracked  pool  is  approximately  85 
perceht  full  with  spent  fuel  assemblies.  From 
this  starting  point,  the  remaining  storage 
capacity  is  utilized  by  analyzing  both  normal 
back-to-back  and  unplanned  full  core 
offloads  using  conservative  assumptions  and 
previously  established  methods.  Calculated 
values  include  maximum  pool  water  bulk 
temperature,  coincident  maximum  pool  water 
local  temperature,  the  maximum  fuel  cladding 
temperature,  time-to-boil  after  loss  of  cooling 
paths,  and  the  effect  of  flow  blockage  in  a 
storage  cell. 

Although  the  proposed  modification 
increases  the  pool  heat  load,  results  from  the 
above  analyses  yield  a  maximum  bulk 
temperature  of  approximately  180  degrees 
Fahrenheit  which  is  below  the  bulk  boiling 
temperature.  Also,  the  maximum  local  water 
temperature  is  below  nucleate  boiling 
condition  values.  Associated  results  from 
corresponding  loss  of  cooling  evaluations 
give  minimums  of  3.4  hours  before  boiling 
begins  and  30  hours  before  the  pool  water 
level  drops  to  the  minimum  required  for 
shielding  spent  fuel.  This  is  sufficient  time  to 
begin  utilization  of  available  alternate 
sources  of  makeup  cooling  water.  Also,  the 
effect  of  the  increased  thermal  loading  on  the 
pool  structure  was  evalutated  and 
determined  to  be  acceptable. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  modification  has  been 
evaluated  in  accordance  with  the  guidance  of 
the  NRC  position  paper  entitled.  "OT  Position 
for  Review  and  Acceptance  of  Spent-Fuel     . 
Storage  and  Handling  Applications"; 
appropriate  NRC  regulatory  guides: 
appropriate  NRC  standard  review  plans;  and 
appropriate  industry  codes  and  standards. 
Proven  analytical  technology  was  used  in 
designing  the  planned  fuel  storage  expansion 
and  will  be  utilized  in  the  installation 
process.  Basic  reracking  technology  has  been 
developed  and  demonstrated  in  over  80 
applications  for  fuel  pool  capacity  increases 
that  have  already  received  NRC  staff 
approved. 


The  TSs  for  the  existing  spent-fuel  storage 
racks  use  bumup  credit  and  fuel  assembly 
administrative  placement  restrictions  for 
criticality  control.  The  change  to  three-zone 
storage  in  the  spent-fuel  pool  is  described  in 
the  proposed  change  to  the  design  features 
section  of  the  TSs.  Additional  evaluations       ' 
were  required  to  ensure  that  the  criticality 
criterion  is  maintained.  These  include  the 
evaluation  for  the  limiting  criticality 
condition,  i.e.,  the  abnormal  placement  of  an 
unirradiated  (fresh)  fuel  assembly  of  4.95 
weight  percent  enrichment  into  a  storage  cell 
location  for  irradiated  fuel  meeting  the 
highest  rack  design  bumup  criterion.  The 
evaluation  for  this  case  shows  that  the 
reactivity  would  exceed  the  limit  in  the 
absence  of  soluble  boron.  Soluble  boron,  for 
which  credit  is  permitted  under  these 
abnormal  conditions,  ensures  that  reactivity 
is  maintained  substantially  less  than  the 
design  requirement.  Calculations  indicate 
that  a  soluble  poison  concentration  of  685 
parts  per  million  (ppm)  boron  would  be 
required  to  limit  die  maximum  reactivity  to  a 
Keff  of  0.95,  including  uncertainties.  This  is- 
less  than  the  existing  and  proposed  TS 
requirements  of  2000  ppm. 

It  is  not  physically  possible  to  install  a  fuel 
assembly  outside  and  adjacent  to  a  storage 
module  in  the  spent-fuel  storage  pool. 
However,  for  a  storage  module  installed  in 
the  cask  loading  area  of  the  cask  pit,  there 
would  be  sufficient  room  for  such  an 
extraneous  assembly.  The  module  in  this  area 
is  administratively  limited  by  the  proposed 
TS  change  to  spent  fuel  only,  and 
calculations  show  that  the  maximum  Keff 
remains  well  below  the  0.95  limit  under  this 
postulated  accident  condition,  even  in  the 
absence  of  soluble  boron.  To  provide 
reactivity  control  assurance  for  the  abnormal 
placement  of  a  fresh  assembly  in  the  cask 
loading  area  module,  a  modification  to  the 
existing  TS  has  been  proposed  that  requires 
boron  concentration  measurements  while 
handling  fuel  in  that  area. 

Although  these  changes  required 
addressing  additional  aspects  of  a  previously 
analyzed  accident,  the  possibility  of  a 
previously  unanalyzed  accident  is  not 
created.  It  is  therefore  concluded  that  the 
proposed  reracking  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 
(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  design  and  technical  review  process 
applied  to  the  reracking  modification 
included  addressing  the  following  areas: 

1.  Nuclear  criticality  consideratioins. 

2.  Thermal-hydraulic  considerations. 

3.  Mechanical,  material,  and  structural 
considerations. 

The  established  acceptance  criterion  for 
criticality  is  that  the  neutron  multiplication 
factor  shall  be  less  than  or  equal  to  0.95. 
including  all  uncertainties.  The  results  of  the 
criticality  analysis  for  the  new  rack  design 
demonstrate  that  this  criterion  is  satisfied. 
The  methods  used  in  the  criticality  analysis 
conform  to  the  applicable  portions  of  NRC 
guidance  and  industry  codes,  standards  and 
specifications.  In  meeting  the  acceptance 
criteria  for  criticality  in  the  spent-fuel  pool 
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and  the  cask  loading  area,  such  that  Keff  is 
always  less  than  0.95  at  a  95/95  percent 
probability  tolerance  level  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  niargin  of  safety  for  nuclear 
criticality. 

Conservative  methods  and  assumptions 
were  used  to  calculate  the  maximum  fuel 
temperature  and  the  increase  in  temperature 
of  the  water  in  the  spent-fuel-pit  area.  The 
thermal-hydraulic  evaluation  used  methods 
previously  employed.  The  proposed  storage 
modification  will  increase  the  heat  load  in 
the  spent-fuel  pool,  but  the  evaluation  shows 
that  the  existing  spent-fuel  cooling  system 
will  maintain  the  bulk  pool  water 
temperature  at  or  below  180  degr»>es 
Fahrenheit.  Thus  it  is  demonstrated  that  the 
worst-case  peak  value  of  the  pool  bulk 
temperature  is  considerably  lower  than  the 
bulk  boiling  temperature.  Evaluation  also 
shows  that  maximum  local  water 
temperatures  along  the  hottest  fuel  assembly 
are  below  the  nucleate  boiling  condition 
value.  Thus  there  is  no  significant  reduction 
in  the  margin  of  safety  for  thermal  hydraulic 
or  spent-fuel  cooling  considerations. 

1  he  mechanicaL  material  and  structural 
design  of  the  new  spent-fuel  racks  is  in 
accordance  with  applicable  portions  of  "NRC 
OT  Position  for  Review  and  Acceptance  of 
Spent-Fuel  Storage  and  HandUng 
Applications, "  dated  April  14, 1978  (as 
modified  January  18. 1979),  as  well  as  other 
applicable  NRC  guidance  and  industry  codes. 
The  primary  safety  function  of  the  speni-fuel 
racks  is  to  maintain  the  fuel  assemblies  in  a 
safe  configuration  through  all  normal  and 
sbnormal  loading  conditions.  Abnormal 
loadings  that  have  been  evaluated  with 
acceptable  results  and  discussed  previously 
include  the  effect  of  an  earthquake  and  the 
impact  because  of  the  drop  of  a  fuel 
assembly.  The  rack  materials  used  are 
compatible  with  the  fuel  assemblies  and  the 
environment  in  the  spent-fuel  pool.  The 
structural  design  for  the  new  racks  provides 
tilting,  deflection,  and  movement  margins 
such  that  the  racks  do  not  impact  each  other 
oWhe  spent-fuel-pit  walls  in  the  active  fuel 
region  during  the  postulated  seismic  events. 
Also  the  spent-fuel  assembhes  themselves 
remain  intact  and  no  criticality  concerns 
exist.  In  addition,  finite  element  analysis 
methods  were  used  to  evaluate  the  continued 
sti-uctural  acceptability  of  the  spent-fuel  pit. 
The  an.ttys's  was  performed  in  accordance 
with  ■  Biii'fiir^  Code  Requirements  for 
Reinforced  Cimcrete"  (ACI  318-63,77). 
Therefore,  with  respect  to  mechanical, 
material,  and  structural  considerations,  there 
is  no  significant  reduction  in  a  margin  of 
safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standaitls  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  propose3  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
detennination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  24, 1992,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the  . 

Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board,  will 
rule  on  the  request  and/or  petition;  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shotlld  be  permitted 
with  particular  reference  to  the 


following  factors;  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify'  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  rehef.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  res[>ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action. 
it  will  publish  in  the  Federal  Register  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  N'W..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Frederick  J.  Hebdon:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice,  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  General  Counsel. 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  ET  llH.  KnoxviUe. 
Tennessee  37902 


Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(iHv)  and  2.714(d). 

The  Conunission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134  of 
the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  42  U.S.C.  10154.  Under  section 
134  of  the  NWPA,  the  Commission,  at 
the  request  of  any  party  to  the 
proceeding  must  use  hybrid  hearing 
procedures  with  respect  to  "any  matter 
which  the  Commission  determines  to  be 
in  controversy  among  the  parties."  The 
hybrid  procedures  in  section  134  provide 
for  oral  argument  on  matters  in 
controversy,  preceeded  by  discovery 
under  the  Commission's  rules,  and  the 
designation,  following  argument,  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  those  issues  found  to 
meet  the  criteria  of  section  134  and  set 
for  hearing  after  oral  argument. 

The  Commission's  rules  implementing 
section  134  of  the  NWPA  are  found  in  10 
CFR  part  2.  subpart  K.  "Hybrid  Hearing 
Procedures  for  Expansion  of  Spent 
Nuclear  Fuel  Storage  Capacity  at 
Civilian  Nuclear  Power  Reactors" 
(published  at  50  FR  41670,  October  15. 
1985)  to  10  CFR  2.1101  et  seq.  Under 
those  rules,  any  party  to  the  proceeding 
may  invoke  the  hybrid  hearing 
procedures  by  filing  with  the  presiding 
officer  a  written  request  for  oral 
argument  under  10  CFR  2.1109.  To  be 
timely,  the  request  must  be  filed  within 
10  days  of  an  order  granting  a  request 
for  hearing  or  petition  to  intervene.  (As 
outlined  above,  the  Commission's  rules 
in  10  CFR  part  2.  subpart  G.  and  2.714  in 
particular,  continue  to  govern  the  filing 
of  requests  for  a  hearing  or  petitions  to 
intervene,  as  well  as  the  admission  of 
contentions.)  The  presiding  officer  shall 
grant  a  timely  request  for  oral  argument. 
The  presiding  officer  may  grant  untimely 
request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  shall  be 


conducted  in  accordance  with  hybrid 
hearing  procedures.  In  essence,  those 
procedures  limit  the  time  available  for 
discovery  and  require  that  an  oral 
argument  be  held  to  determine  whether 
any  contentions  must  be  resolved  in 
adjudicatory  hearing.  If  no  party  to  the 
proceedings  requests  oral  argument,  or  if 
all  untimely  requests  for  oral  argument 
are  denied,  then  the  usual  procedures  in 
10  CFR  part  2.  subpart  G.  apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  27. 1992,  and 
revisions  to  this  submittal  dated  May  11, 
1992  and  May  28. 1992,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library. 
1101  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  ]une. 

For  the  .Nuclear  Regulatory  Ck)minission. 
David  E.  LaBaige. 

Senior  Project  Manager.  Project  Directorate 
//-*.  Division  of  Reactor  Projects— I /U.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  92-14822  Filed  6-23-92:  8:45  am] 
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PRESIDENTIAL  COMMISSION  ON  THE 
ASSIGNMENT  OF  WOMEN  IN  THE 
ARMED  FORCES 

Notice  of  Meeting 

summary:  The  Presidential  Commission 
on  the  Assignment  of  Women  in  the 
Armed  Forces  will  hear  testimony  June 
24  thru  27;  presentations  will  be  made 
by  congressional  members,  advocacy 
groups,  military  services  and  civilians 
on  policies  pertaining  to  the  Assignment 
of  Women  in  the  Military.  Additionally, 
each  of  the  Commission's  four  Fact 
Finding  Panels  will  meet  to  discuss  a 
commission  poll  of  American  attitudes 
about  women  in  the  Armed  Forces. 

DATES: 

7:30  am  to  10  pm/Thursday,  June  25th. 

Fact  Finding  Panels  Meetings  (Rooms 

to  be  announced).  The  Omni 

Shoreman.  2500  Calvert  St..  NW.. 

Washington.  DC. 
11  am  to  6  pm/Thursday.  June  25th. 

Dirksen  Senate  Office  Building/Room 

562  1st.  &  Constitution.  NE. 

Washington.  DC. 
Friday.  June  26th  &  Saturday.  June  27th. 

The  Omni  Shoreham.  2500  Calvert  St.. 

NW.  Washington.  DC.  The  Blue  Room 
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8  am  to  6  pm  (Friday)  8  am  to  1  pm 
(Saturday) 

Note:  In  addition,  The  Presidential 
Commission  on  the  Assignment  of  Women  in 
the  Armed  Forces  has  scheduled  the 
following  regional  hearings:  Chicago.-luly  13. 
14,  &15;  Los  Angeles,  August  6,  7.  &  8;  Dallas. 
August  27,  28,  &  29. 

STATUS:  Open  to  Public. 

contact:  For  more  information  contact: 

Magee  Whelan  or  Kevin  K.  Kirk,  (202) 

376-6905. 

The  Presidential  Commission  on  the 
Assignment  of  Women  in  the  Armed 
Forces  was  established  by  Congress  in 
the  National  Defense  Authorization  Act 
of  1992  (Pub.  L.  102-190).  The  15-member 
commission  shall  assess  the  laws  and 
policies  governing  the  assignment  of 
women  in  the  military  and  shall  make 
recommendations  on  such  matters  to  the 
President  by  November  15, 1992. 
W.S.  Orr. 

Staff  Director.  I 

|FR  Doc.  92-14840  Filed  6-23-92;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-30830;  File  No.  SR-Am«x- 
91-22] 

Self-Regutatory  Organizations;      ' 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change,  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  to  the  Proposed  Rule  Change, 
Relating  to  Listing  Options  on  the 
Amex  Pharmaceutical  Index  and  on  a 
Reduced  Value  Pharmaceutical  Index. 

Dated:  June  18, 1992. 

I.  Introduction 

On  September  18. 1991,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
index  options  on  the  Amex 
Pharmaceutical  Index  ("Pharmaceutical 
Index"  or  "Index"). 

The  proposed  rule  change  was 
published  for  comment>in  Securities 
Exchange  Act  Release  No.  29840 
(October  IB,  1991),  56  FR  55700  (October 
29. 1991).  No  comments  were  received 
on  the  proposed  rule  change.  The  Amex 
amended  the  proposed  rule  change  on 


May  4, 1992.*  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  Proposal 

A.  General 

The  Amex  proposes  to  trade  options 
on  the  Pharmaceutical  Index,  a  new 
stock  index  developed  by  the  Amex 
based  on  pharmaceutical  industry 
stocks  or  American  Depositary  Receipts 
thereon  ("ADRs")  which  are  traded  on 
the  Amex.*  the  New  York  Stock 
Exchange  (the  "NYSE"),  or  are  national 
market  system  securities  traded  through 
the  facihties  of  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  system  ("NASDAQ-NMS").* 
The  Amex  also  proposes  to  list  long- 
term  options  on  the  full  value  Index  and 
long-term  options  on  a  reduced-value 
Index  that  will  be  computed  at  one-tenth 
of  the  value  of  the  Pharmaceutical 
Index.  Long-term  options  based  on  the 
Index,  which  are  known  as  LEAPS,  will 
trade  independent  of  and  in  addition  to 
regular  Pharmaceutical  Index  options 
traded  on  the  Exchanges.* 

B.  Composition  of  the  Index 

The  Index  is  a  capitalization-weighted 
index  '  that  contains  securities  of  the 


'15U.S.C.  78»|D)(1)(1988). 
■  17  CFR  240^9i>-«  (1001). 


'  The  Amex  submitted  Amendment  No  ^  to  the 
filing  on  May  4. 1992.  This  amendment  mociried  the 
Amex's  proposal  in  three  ways.  First,  the  proposal 
was  amended  to  provide  that  at  least  90%  of  the 
index's  numerical  index  value  must  be  accounted 
for  by  stocks  that  meet  the  current  options  listing 
standards.  Second,  the  proposal  was  amended  to 
provide  that  the  Amex  must  submit  a  rule  filing  with 
the  Commission  pursuant  to  section  19(b)  of  the  Act 
if  the  Exchange  determines  to  increase  or  decrease 
the  number  of  stocks  in  the  inA^  to  greater  than  ZO 
or  less  than  10.  Finally,  the  proposal  was  amended 
to  provide  for  the  listing  of  long-term  reduced  value 
index  options  that  will  be  computed  at  one-tenth  the 
value  of  the  Pharmaceutical  Index.  Additionally,  on 
January  13. 1992.  the  Exchange  sent  a  letter  to  the 
Commission  providing  additional  information 
regarding  the  maintenance  of  the  Index  and  the 
Index's  constituent  stocks.  See  letter  from  Claire  P. 
McGrath.  Senior  Counsel.  Amex,  to  Howard  L 
Kramer,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  SEC.  dated  January.  13. 1992 
("January  1992  letter").  Finally,  the  Exchange  sent  a 
letter  to  the  Commission  providing  that  the  expiring 
Index  options  contracts  will  be  settled  tused  on  the 
opening  prices  of  all  the  index's  component 
securities.  See  letter  from  Claire  P.  McGrath,  Senior 
Counsel,  Amex,  to  Thomas  Gira.  Branch  Chief. 
Options  Regulation.  Division.  SEC.  dated  January 
14,1992. 

•  But  see  note  11  infra  and  accompanying  text. 

•  Currently,  the  NYSE  is  the  primary  exchange  for 
all  the  stocks  and  ADRs  that  comprise  the  Index. 

•  LEAPS  is  an  acronym  for  Long-Term  Equity 
Anticipation  Securities. 

'  A  capitalization-weighted  index  is  one  in  which 
an  issue's  relative  weight  in  the  total  mdex  value  is 
determined  by  its  total  capitalization,  as  determined 
by  multiplying  the  issuer's  price  per  share  times  the 
number  of  shares  outstanding. 


most  highly-capitalized  companies  in 
the  pharmaceutical  industry  whose 
primary  business  is  the  manufacture  of 
prescription  and  non-prescription  drugs, 
and  other  related  health  products. 
Currently,  the  Index  is  based  onlS 
stocks.* 

The  Index  is  composed  of  stocks  thai 
on  December  12. 1991,  ranged  in 
capitalization  from  S8  billion  to  $57 
billion.  The  average  daily  closing  prices 
of  the  stocks  over  the  prior  six  months 
ranged  from  $131,25  to  $24.25.  The 
median  and  average  capitalization  of 
the  component  stocks  were  $22.4  billion 
and  $19.45  billion,  respectively.  Under 
the  proposed  capitalization-weighted 
method  for  calculating  the  Index,  as  of 
December  12, 1991.  the  highest  weighted 
stock  accounted  for  16.48%  of  the  Index 
and  the  lowest  weighted  stock 
accounted  for  2.32%  of  the  Index  • 

C.  Maintenance 

The  Amex  will  calculate  and  maintain 
the  Index,  and.  pursuant  to  Exchange 
Rule  90lC(b),  may  at  any  time  or  from 
time  to  time  substitute  stocks  or  adjust 
the  number  of  stocks  included  in  the 
Index,  based  on  changing  conditions  in 
the  pharmaceutical  industry.  If. 
however,  the  Exchange  determines  lo 
increase  the  number  of  Index 
component  stocks  to  greater  than  20  or 
reduce  the  number  of  component  stocks 
to  fewer  than  10,  the  proposal  provides 
that  the  Amex  will  submit  a  rule  filing 
with  the  Commission  pursuant  lo 
section  19(b)  of  the  Act.'"  In  selecting 
securities  to  be  included  in  the  Index, 
the  Exchange  will  be  guided  by  a 
number  of  factors  including  the  market 
value  of  outstanding  shares  and  trading 
activity.  The  eligibility  standards  for  the 
stocks  in  the  Index  are  described  in 
section  D  below. 


*  The  Exchange  has  determined  that  there  ere 
presently  fifteen  component  stocks  appropnate  for 
inclusion  in  the  Pharmaceutical  index.  It  is  the 
Elxchange's  current  intention  lo  maintain  the 
number  of  component  stocks  at  approximately 
fifteen,  unless,  due  to  consolidation,  merger, 
twnkruptcy  or  other  factors,  the  number  of  available 
pharmaceutical  company  stocks  which  meet  the 
eligibility  criteria  for  indusion  in  the  Index  is  less 
than  that  amount.  See  January  1992  lietter.  sjpro 
note  3. 

•  The  five  highest  weighted  stocks,  with  their 
respective  weightings,  in  the  index  on  Decemt>er  12, 
1991.  were:  (1)  Merck  and  Company  inc.  |1648%i,  (2) 
Glaxo  Holdings  PLC  ADS  (1277%);  (3)  Bristol  Myer* 
Squibb  Company  (11.74%);  (4)  )ohnson  and  Johnson 
(9.96%);  and  (5)  Abbot  Laboratories  (7.28%).  The  Tne 
lowest  weighted  stocks,  with  their  respective 
weightings,  in  the  Index  on  December  12, 1991, 
were:  (1)  Upjohn  Company  (2.03*):  (2)  Rhone 
Poulenc  Rorer  Inc.  (2.32%);  (3)  Syntex  Corporation 
(2.66%);  (4)  Warner  Lambert  Company  (268%);  and 
(S)  Marion  Merrell  Dow  inc.  (2.80%). 

*o  See  Amendment  No.  1.  supro  note  3. 


"j^lpvy. 
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D.  Eligibility  Standards  for  the  Inclusion 
of  Stocks  in  the  Index 

Exchange  Rule  90lC  specifies  criteria 
for  the  inclusion  of  stocks  in  an  index  on 
which  options  will  be  traded  on  the 
Exchange.  Specifically.  Rule  90lC  states 
that  an  index  must  have  a  minimum  of 
five  stocks,  and  any  index  with  less  than 
25  component  stocks  may  not  include 
stocks  traded  pn  the  Amex.* '  In 
addition,  in  the  case  of  an  index  of  less 
than  25  stocks.  Rule  901C  dictates  that 
at  least  50%  of  the  index  group's 
numerical  index  value  must  be 
accounted  for  by  stocks  which  meet  the 
criteria  of  Exchange  Rule  915.  which 
establishes  standards  that  stocks  must 
meet  to  be  eligible  for  options  trading  on 
the  Exchange. 

In  choosing  among  pharmaceutical 
industry  stocks  that  meet-the  minimum 
criteria  set  forth  in  Rule  901C.  the 
Exchange  will  focus  only  on  stocks  that 
are  traded  on  either  the  NYSE.  Amex 
(subject  to  the  limitations  of  Rule 
901C]  "  or  through  the  facilities  of  the 
NASDAQ/NMS  System.  The  proposal 
also  amends  Rule  901C  to  require  that  at 
least  90%  of  the  Index's  numerical  value 
be  accounted  for  by  stocks  that  meet  the 
Exchange's  options  listing  standards  set 
forth  in  Exchange  Rule  915. '»  Currently, 
all  of  the  Index's  component  stocks  are 
the  subject  of  standardized  options 
trading. 

In  addition,  in  choosing  among 
pharmaceutical  stocks  that  meet  the 
minimum  critieria  set  forth  in  Rule  901C. 
the  Exchange  will  focus  on  stocks  that 
have  an  average  monthly  trading 
volume  of  not-less  than  1.000,000  shares 
(or  ADRs)  in  the  U.S.  market  over  the 
previous  six  month  period.  The 
Exchange  also  intends  to  focus  on 
stocks  that  have  a  minimum  market 
value  (in  U.S.  dollars)  of  at  least  $500 
million.'*  Although  the  stocks  currently 


' '  Accordingly,  the  Phannaceutical  Index  a* 
currently  constituted  dow  not  include  .\mex-lraded 
stock*.  The  Amex.  however,  has  submitted  a 
proposal  that  among  other  things,  revises  Amex 
Rule  901C  10  remove  the  limitation  on  the  number  of 
Amex  stodu  that  can  be  included  in  an  index  which 
underlies  a  stock  index  option  traded  on  the 
Exchange.  Specifically,  the  proposal  would  allow, 
among  other  things.  Amex-listed  stocks  to  be 
included  in  Amex-traded  Index  options  that  are 
comprised  of  less  than  25  stocks.  See  Securities 
Exchange  Act  Release  No.  30356  (February  10.  1992). 
57  FR  5497. 

'•Seenotell.  *upni. 

"  As  mentioned  above.  Amex  Rule  90lC 
currently  requires  that  only  50%  of  the  stocks  in  an 
mdex  consisting  of  less  than  25  stocks  be  eligible  for 
options  trading. 

"*  For  ADRs.  the  proposal  provides  that  the  ADR 
pnce  and  total  worldwide  shares  outstanding,  on  an 
ADR-equivalent  basis,  will  be  used  for  purposes  of 
deiermining  trading  volume  and  market  value 


selected  for  inclusion  in  the  Index  meet 
or  surpass  these  trading  volume  and 
marketplace  criteria,  the  Exchange 
intends  these  additional  criteria  to  be 
used  as  guidelines  only  and  reserves  the 
right  to  include  stocks  in  the  Index  that 
may  not  meet  these  guidelines  but. 
nevertheless,  meet  the  minimum 
requirements  set  forth  in  Amex  Rule 

901C. 

The  Amex  proposal  provides  that  the 
component  stocks  of  the  Index  will  be 
monitored  on  a  daily  basis  for  corporate 
actions,  such  as.  for  example,  stock 
splits,  stock  dividends  or  rights 
offerings,  that  may  require  a  divisor 
adjustment  to  maintain  continuity  of  the 
Index's  value.  In  addition,  pursuant  to 
Amex  Rule  901 C.  the  Exchange  will 
have  the  discretion  to  add.  delete  or 
substitute  one  or  more  stocks  in  the 
Index  as  it  deems  necessary  or 
appropriate  to  maintain  the  quality  and/ 
or  character  of  the  Index.  For  instance, 
the  Exchange  may  delete  components 
from  the  Index  as  a  result  of  a  merger, 
consolidation,  dissolution,  bankruptcy 
or  liquidation  of  an  issuer  of  a 
component  stock  or  a  failure  of  a 
component  to  continue  to  meet  the 
additional  criteria  for  inclusion  in  the 
Index  noted  above.  The  Amex  indicates 
that  an  adjustment  to  the  Index  will  be 
made  at  the  time  any  situation  requiring 
an  adjustment  occurs.'* 

E.  Index  Calculation 

Similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Index  will  be  calculated 
continuously  and  disseminated  on  a 
real-time  basis  to  market  information 
vendors  via  the  Options  Price  Reporting 
Authority.  The  Index  value  for  purposes 
of  setthng  outstanding  Index  option 
contracts  upon  expiration  will  be 
calculated  based  upon  the  regular  way 
opening  sale  prices  for  each  of  the 
Index's  component  stocks  in  their 
primary  market  on  the  last  day  prior  to 
expiration.  In  the  case  of  securities 
traded  through  the  NASDAQ-^fMS 
system,  the  first  reported  sale  price  will 
be  used.  Once  all  of  the  component 
stocks  have  been  opened,  the  value  of 
the  Index  will  be  determined  and  that 
value  will  be  used  as  the  settlement 
value  for  the  options.  If  any  of  the 
component  stocks  do  not  open  for 
trading  on  the  last  trading  day  before 
expiration,  then  the  prior  day's  last  sale 
price  will  be  used  in  the  calculation.  In 
this  regard,  before  deciding  to  use 


Thursday's  closing  value  of  a  component 
stock  for  the  purpose  of  determining  the 
settlement  value  of  the  Index,  the  Amex 
would  wait  until  the  end  of  the  trading 
day  Friday.'* 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cashed-settled.  European-style 
options.'^  Standard  options  trading 
hours  (9:30  a.m.  to  4:10  p.m.  New  York 
time)  will  apply  to  the  contracts.  Under 
Amex  Rule  903C.  the  Exchange  intends 
to  list  up  to  three  near-term  calendar 
months  and  two  additional  calendar 
months  in  three  month  intervals  in  the 
January  cycle.  The  Exchange  also 
intends  to  list  long-term  options  series, 
having  up  to  thirty-six  months  to 
expiration,  on  either  the  full  value 
Pharmaceutical  Index  or  on  a  reduced 
value  Pharmaceutical  Index.  In  addition, 
the  proposal  provides  that  intervals 
between  expiration  months  for  both  full 
value  and  reduced  value  long-term 
options  will  not  be  less  than  six  months 
[i.e..  during  any  given  year  there  will 
only  be  two  long-term  options  listed). 
Strike  price  interval,  bid/ask  differential 
and  continuity  rules  will  not  apply  to  the 
trading  of  Pharmaceutical  LEAPS  until 
their  time  to  expiration  is  less  than  12 
months'* 

The  options  on  the  Index  will  expire 
on  the  Saturday  following  the  third 
Friday  of  the  expiration  month 
(•'Expiration  Friday").  Accordingly, 
since  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
component  stocks  on  the  last  trading 
day  before  expiration  (normally  a 
Friday),  the  last  trading  day  for  an 
expiring  Index  option  series  will 
normally  be  the  second  to  last  business 
day  before  expiration  (normally  a 
Thursday). 

G.  Listing  of  Options  on  a  Reduced 
Value  Pharmaceutical  Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  Index 
options  that  expire  from  12  to  36  months 
from  listing  on  a  reduced  value 
Pharamaceutical  Index  that  will  be 
computed  at  one-tenth  the  value  of  the 
Index.  The  Index  value  for  reduced 
value  Pharmaceutical  LEAPS  will  be 
computed  by  dividing  the  Index  by  ten. 


'•  Nevertheless,  the  Amex  must  submit  a  rule 
filing  with  the  Commission  pursuant  to  section  19(b) 
of  the  Act  If  the  Exchange  determines  to  increase  or 
decrease  the  number  of  stocks  in  the  Index  to 
greater  than  20  or  less  than  10. 


>•  For  the  purpose  of  daily  dissemination  of  the 
Index  value,  if  a  slock  included  in  the  Index  has  not 
opened,  the  Amex  will  utilize  the  prior  days  dosing 
value  of  that  stock  when  calculating  the  value  of  the 
Index  until  the  trading  of  the  stock  opens 

' '  A  European-style  option  only  can  be  exercised 
during  a  specified  period  befor  >  the  option  expires 

'•  See  Securities  Exchange  Ad  Release  No.  25041 
(October  16. 1967).  52  FR  40008  (October  26. 1967) 
(order  approving  SR-Amex-«7-22). 
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'  carrying  out  the  value  two  digits  beyond 
the  decimal  point,  and  rounding  the 
second  digit  up  if  the  third  digit  is  Hve  or 
greater.  For  example,  if  the  full  value  of 
the  Index  is  216.86,  the  reduced  value  of 
the  Index  will  be  21.69.  The  reduced 
value  Index  LEAPS  will  have  a 
European-style  exercise  and  will  be 
subject  to  the  same  rules  that  govern  the 
trading  of  all  the  Exchange's  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures.  The  interval  between  strike 
prices  for  the  reduced  value  Index 
LEAPS  will  be  no  less  than  $2.50  instead 
of  $5.00. 

H.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts. 

Because  the  Index  is  a  Stock  Index 
Option,  under  Amex  Rule  901  C(a)  and  a 
Stock  Index  Industry  Group  under  Rule 
900C(b)(r),  the  proposal  provides  that 
Exchange  rules  that  are  applicable  to 
the  trading  of  narrow-based  index 
options  wUl  apply  to  the  trading  of 
options  on  the  Index.  Specifically, 
Exchange  rules  governing  margin 
requirements,"  position  and  exercise 
limits,*"  and  trading  halt  procedures*' 
that  are  applicable  to  the  trading  of 
narrow-based  index  options  will  apply 
to  options  traded  on  the  Index.  The 
proposal  further  provides  that  for  the 
purpose  of  determining  whether  a  given 
position  in  full  value  and/or  reduced 
Index  options  complies  with  applicable 
position  and  exercise  limits,  positions  in 
reduced  value  Pharmaceutical  LEAPS 
will  be  aggregated  with  positions  in  full 
value  Index  options.  Specifically,  under 
the  proposal,  ten  reduced  value 
contracts  will  equal  one  full  value 
contract  for  the  purpose  of  aggregating 
these  positions. 

/.  Surveillance. 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 


'•  Pursuant  to  Amex  Rule  462|d)(2)(D)(iv).  the 
margin  requirements  for  the  Index  options  will  be: 
(1)  For  each  short  options  positions.  lOCffi  of  the 
current  market  value  of  the  options  contract  plus 
20%  of  the  underlying  aggregate  index  value,  less 
any  out-of-the-money  amount,  with  a  minimum 
requirement  of  the  options  premium  plus  10%  of  the 
underlying  index  value:  and  (2)  for  long  options 
positions.  100%  of  the  options  premium  paid. 

'"  Pursuant  to  Amex  Rules  904C  and  905C. 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  6.000  contracts,  unless  the 
Exchange  determines,  pursuant  to  Rules  904C  and 
905C.  that  a  lower  limit  is  warranted.  Because 
reduced-value  Index  LEAPS  will  be  1/lOth  of  the 
size  of  full  value  Index  options,  the  position  limit  for 
these  contracts  will  be  60.000  contracts. 

"  Pursuant  to  Amex  Rule  91 8C.  the  trading  of 
Index  options  on  the  Amex  will  be  halted  or 
suspended  whenever  trading  in  underlying 
securities  whose  weighted  value  represents  more 
than  10%  of  the  Index  value  are  halted  or 
suspended. 


Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  Index  and  the  reduced  value  Index. 
These  procedures  include  complete 
access  to  trading  activity  in  the 
underlying  securities.  Further,  the 
Intermarket  Surveillance  Group 
Agreement  ("ISG  Agreement"),  dated 
July  14, 1983,  as  amended  on  January  29, 
1990,  will  be  applicable  to  the  trading  of 
options  based  on  the  Index. 

ni.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).** 
Specifically,  the  Commission  finds  that 
the  trading  of  Pharmaceutical  Index 
options,  including  full  value 
Pharmaceutical  LEAPS,  and  reduced 
value  Pharmaceutical  LEAPS,  will  serve 
to  protect  investors,  promote  the  public 
interest,  and  help  to  remove 
impediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associated  with  securities  in 
the  pharmaceutical  industry.  Moreover, 
the  Commission  believes  that  the 
trading  of  options  based  on  the  Index 
will  allow  investors  holding  positions  in 
some  or  all  of  the  underlying  securities 
in  the  Index  to  hedge  the  risks 
associated  with  their  portfolios  more 
efficiently  and  effectively.  The  trading  of 
options  on  the  Pharmaceutical  Index 
and  a  reduced  value  Index,  however, 
raises  several  concerns,  namely  issues 
related  to  index  design,  customer 
protection,  surveillance,  and  market 
impact.  The  Commission  believes,  for 
the  reasons  discussed  below,  that  the 
Amex  adequately  has  addressed  these 
concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  Index 
is  narrow-based  because  it  is  only 
comprised  of  fifteen  stocks,  all  of  which 
are  within  the  pharmaceutical  industry. 
Accordingly,  the  Commission  believes  it 
is  appropriate  for  the  Amex  to  apply  its 
rules  governing  narrow-based  index 
options  to  trading  in  the  Index 
options.*'  Moreover,  the  Amex  has 
developed  several  composition  and 
maintenance  criteria  for  the  Index  that 
the  Commission  believes  will  minimize 
the  potential  for  manipulation  of  the 
Index.  First,  the  Amex  proposal  requires 
that  90%  of  the  weighing  of  the  Index  be 


comprised  of  stocks  that  are  eligible  for 
standardized  options  trading.**  In  this 
regard,  as  noted  above,  all  of  the  Index's 
component  stocks  currently  are  the 
subject  of  standardized  options  trading. 
Second,  in  selecting  stocks  for  inclusion 
in  the  Index  the  Amex  intends  to  focus 
on  stocks  that  have  a  minimum  market 
value  of  at  least  $500  milhon.  In  this 
connection,  all  of  the  Index's  component 
stocks  currently  meet  or  surpass  this 
additional  criterion.  Third,  although  the 
Index  is  only  comprised  of  fifteen 
stocks,  no  particular  stocks  dominates 
the  Index.  For  example,  the  three  most 
highly  weighted  stocks  in  the  Index 
account  for  40.99%  of  the  Index's  value. 
Fourth,  the  proposal  provides  that  the 
Amex  will  focus  on  stocks  with  an 
average  monthly  trading  volume  of  not 
less  than  1,000,000  shares  over  the 
previous  six  months  for  inclusion  in  the 
Index.**  In  fact,  as  of  December  12, 
1991,  the  average  and  median  daily 
trading  volume  figures  for  the  15 
component  stocks  of  the  Index  were 
629,000  shares  and  510,000  shares, 
respectively.  The  Commission  believes 
that  these  requirements  will  ensure  that 
the  Index  will  be  almost  entirely  made 
up  of  stocks  with  large  public  floats  that 
are  actively  traded,  thus  reducing  the 
likelihood  that  the  Index  could  be 
manipulated  by  abusive  trading  in  the 
smaller  stocks  contained  in  the  Index. 
Finally,  because  the  Index  is  narrow- 
based,  the  applicable  position  and 
exercise  limits  and  margin  requirements 
will  further  serve  to  reduce  the 
susceptibility  of  the  Index  to 
manipulation. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as 
Pharmaceutical  Index  options  and 
reduced  value  Pharmaceutical  LEAPS, 
can  commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized  exchange- 
traded  options  occurs  in  an  environment 
that  is  designed  to  ensure,  among  other 
things,  that:  (1)  The  special  risks  of 


»»  15  U.S.C.  78flb)(5)  (1988). 

"  See  supra  notes  1^21  and  accompanying  text. 


**  The  options  listing  standards  contain  quality  of 
market  standards  [i.e..  price  and  trading  volume 
requirements)  and  quality  of  issuer  standards  [..e.. 
minimum  float  and  compliance  with  applicable 
provisions  of  the  Act).  These  standards  are  imposed 
to  ensure  that  stocks  underlying  options  are  widety- 
held  and  have  sufficient  trading  volume  and  Toel  »o 
as  not  to  be  readily  susceptible  to  manipulation. 

••  This  trading  volume  requirement  is 
considerably  higher  than  the  trading  volume 
requirement  contained  in  the  options  listing 
standards  of  2.400.000  shares  over  a  12  month 
period.  See  |anuary  1992  Letter,  supro  note  3. 
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options  are  disclosed  to  public 
customers;  (2)  only  investors  capable  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading:  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  reduced  value 
Pharmaceutical  LEAPS  will  be  subject  to 
the  same  regulatory  regime  as  the  other 
standardized  options  currently  traded 
on  the  Amex.  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
Pharmaceutical  Index  options  and 
reduced  value  Pharmaceutical  LEAPS. 

C.  Suneillance 

The  Commission  believes  that  a 
surveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  stock 
index  derivative  product  and  the 
exchange(s)  trading  the  stocks 
underlying  the  derivative  product  is  an 
important  measure  for  surveillance  of 
the  derivative  and  underlying  securities 
markets.  Such  agreements  ensure  the 
availability  of  information  necessary  to 
detect  and  deter  potential  manipulations 
and  other  trading  abuses,  thereby 
making  the  stock  index  product  less 
readily  susceptible  to  manipulation.  In 
this  regard,  the  primary  market  for  all  of 
the  Index's  constituent  stocks,  the 
NYSE,  *•  is  a  member  of  the  Intermarket 
Surveillance  Group  ("ISO  ").  which 
provides  for  the  exchange  of  all 
necessary  surveillance  information 
concerning  Amex-traded  options  based 
on  the  Index.  In  addition,  should  the 
Index  contain  stocks  traded  through  the 
facilities  of  the  NASDAQ/NMS  system, 
the  ISC  Agreement  would  also  provide 
for  the  necessarj'  exchange  of  all 
relevant  surveillance  information 
concerning  Amex-traded  options  based 
on  the  Index.*^ 


'•  Two  of  the  component  stocks  in  the  Index  are 
NYSE-traded  ADRs  and  the  home  country  exchange 
for  each  of  these  stocks  is  the  London  Stock 
Exchange  ("ISE")  which  has  a  surveillance  sharing 
agreement  with  the  Amex.  See  Agreement  between 
the  LSE  and  the  Amex.  dated  iuly  1. 1991.  If  the 
Amex  were  to  change  the  composition  of  the  Index 
so  that  greater  than  20^  of  the  Index  was 
represented  by  ADRs  whose  underlying  securities 
were  not  subject  to  an  effective  surveillance  sharing 
arrangement  with  the  Amex.  then  it  would  be 
difficult  for  the  Commission  to  reach  the 
conclusions  reached  in  this  order  and  the 
Commission  would  have  to  determine  whether  it 
H  ould  be  suitable  to  continue  to  trade  options  on 
the  index. 

'"  ISC  was  formed  on  Iuly  14. 1963  to.  among 
other  things,  coordinate  more  effectively 
suneillance  and  investigative  information  sharing 
ar.-angements  in  the  stock  and  options  markets.  See 
ISC  Agreement.  |uly  14. 1983.  The  most  recent 
amendment  to  the  ISG  Agreement,  which 
incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISfi 
members  on  January  29.  1990.  See  Second 
Amendment  to  the  ISC  Agreement.  January  29. 1990 


D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Pharmaceutical 
Index  options  and  reduced  value 
Pharmaceutical  LEAPS  on  the  Amex  will 
not  adversely  impact  the  underlying 
securities  markets.  First,  as  described 
above,  no  one  stock  or  group  of  stocks 
dominates  the  Index.  Second,  because 
90%  of  the  value  of  the  Index  must  be 
accounted  for  by  stocks  that  meet  the 
options  listing  standards,  the  component 
securities  generally  will  be  actively- 
traded,  highly-capitalized  stocks.  Third, 
existing  Amex  stock  Index  options  rules 
and  surveillance  procedures  will  apply 
to  the  Index  options  and  reduced  value 
Pharmaceutical  LEAPS.  Fourth,  the  8,000 
contract  position  and  exercise  limits  will 
serve  to  minimize  potential 
manipulation  and  other  market  impact 
concerns.  Fifth,  positions  in  reduced 
value  Pharmaceutical  LEAPS  will  be 
aggregated  with  positions  in  options  on 
the  full  value  Index  for  position  and 
exercise  limit  purposes.  Sixth,  the  risk  to 
investors  of  contra-party  non- 
performance will  be  minimized  because 
the  Index  options  and  reduced  value 
Pharmaceutical  LEAPS  will  be  issued 
and  guaranteed  by  the  Options  Clearing 
Corporation  just  like  any  other 
standardized  option  traded  on  a 
national  securities  exchange  in  the 
United  States. 

Lastly,  the  Commission  believes  that 
settling  expiring  Pharmaceutical  Index 
options  and  the  reduced  value 
Pharmaceutical  LEAPS  based  on  the 
opening  prices  of  component  securities 
is  reasonable  and  consistent  with  the 
Act  because  it  may  contribute  to  the 
orderly  unwinding  of  Index  options 
positions  and  positions  in  reduced-value 
Pharmaceutical  LEAPS  upon  expiration 
as  well  as  other  benefits.  In  addition,  as 
rioted  above,  the  Index  only  is 
comprised  of  15  stocks  from  one 
industry  sector.  Accordingly,  it  appears 
less  likely  that  any  increased  trading 
volume  or  volatility  in  the  underlying 
stocks  or  the  Index  options  associated 
with  expiring  Index  options  or  reduced 
value  Pharmaceutical  LEAPS  could  spill 
over  to  the  market  as  a  whole. 
Moreover,  because  futures  on  narrow- 
based  options  are  prohibited  pursuant  to 
the  1982  Jurisdictional  Accord  reached 
between  the  SEC  and  the  Commodity 
Futures  Trading  Commission,  it  also 
appears  unlikely  that  the  level  or 
volatility  of  intermarket  trading 
associated  with  the  Index  options  and 
reduced  value  Pharmaceutical  LEAPS 


will  have  an  adverse  impact  on  the 
market.** 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  fihng  thereof  in 
the  Federal  Register.  First,  Amendment 
No.  1  requires  that  at  least  90%  of  the 
Index's  numerical  index  value  be 
accounted  for  by  stocks  that  meet  the 
options  listing  standards.  The 
Commission  believes  that  this 
modification  strengthens  the  integrity  of 
the  Index  and  does  not  raise  new 
issues.*'  Moreover,  the  Commission 
finds  that  this  modification  to  the 
proposal  is  designed  to  reduce  the 
likelihood  that  the  Index  could  be 
susceptible  to  manipulation.  Second, 
Amendment  No.  1  permits  the  Amex  te 
list  full  value  or  reduced  value 
Pharmaceutical  LEAPS.  The 
Commission  notes  that  Pharmaceutical 
LEAPS  are  substantially  similar  to 
reduced-value  LEAPS  on  the  Standard  & 
Poor's  100  and  500  Indexes  that  trade  on 
the  Chicago  Board  Options  Exchange 
( 'CBOE")  and  reduced-value  long-term 
options  on  the  Major  Market  Index  that 
trade  on  the  Amex.»°  The  proposals  for 
these  products  were  subject  to  the  full 
notice  and  comment  period  and  the 
Commission  did  not  receive  any 
comments  on  them.  Accordingly,  the 
Commission  does  not  find  any  different 
regulatory  issues  arising  out  of  the 
current  Amex  proposal.  Third, 
Amendment  No.  1  requires  the  Exchange 
to  submit  a  rule  filing  with  the 
Commission  pursuant  to  section  19(b)  of 
the  Act  if  the  Exchange  proposes  to      I 
modify  the  number  of  stocks  in  the 
Index  to  greater  than  20  or  less  than  10. 
The  Commission  believes  that  this 
proposal  does  not  raise  any  new 
regulatory  issues  and  it  is  designed  to 
ensure  that  the  composition  of  the  Index 
will  not  change  significantly  without 
public  comment  and  Commission 
review.  Therefore,  the  Commission 
believes  it  is  consistent  with  section 
6(b)(5)  of  the  Act  to  approve 
Amendment  No.  1  to  the  Amex's 
proposal  on  an  accelerated  basis. 


"  See  Futures  Trading  Act  of  1982  section  101 
Pub  L  97-444.  96  Slat.  2294  (codified  at  7  U.S.C 

2(8]). 

■■'•  In  addition,  as  noted  above,  existing  Amex 
rules  currently  require  that  at  least  50^  of  the 
weighting  of  an  index  be  accounted  for  by  slocks 
that  meet  the  options  listing  standards 

»»  See  Securities  Exchange  Act  Release  Nos 
28686  (December  10. 1990).  55  FR  51517  (order 
approving  SR-CBOE-90-30).  25041  (October  16. 
1987).  52  FR  40008  (order  approving  SR-Amex-«7- 
22).  and  28613  (November  14.  1990).  55  FR  48307 
(order  approving  SR-Amex-90-141. 
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IV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No.  1 
to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  15, 1992. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2]  of  the  Act,3>  that  the 
proposed  rule  change  (SR-Amex-91-22) 
is  approved. 

For  the  Commission,  by  the  EHvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-14830  Filed  6-23-92:  B;45  am) 

BIUJNG  CODE  M10-01-M 


(Release  No.  S4-30813:  File  No.  SR-OTC- 
92-021 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Development  of  an 
Interface  With  the  National  Securities 
Clearing  Corporation's  Networtdng 
Service  for  Mutual  Fund  Transactions 

lune  15.  1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  March  2,  1992.  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  described  in  Items 
I,  II,  and  III  below,  which  items  have 
been  prepared  by  the  self-regulatory     . 
organization.  The  Commission  is 


=  '  15  use.  78«(b)  (1988) 

"  17  CFR  200J0-^a)(12)  (19901. 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
allow  DTC  to  provide  to  its  members 
through  DTC's  Participant  Terminal 
System  the  Networking  service  for 
mutual  fund  transactions  provided  by 
the  National  Securities  Clearing 
Corporation  ("NSCC"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  proposed  rule  change  would 
create  an  interface  that  would  giye  DTC 
Participants  full  access  to  NSCC's 
Networking  servici;  and  its  participating 
mutual  funds.  Netvkrorking  would  enable 
participating  mutu  j1  fund  and 
Networking  users,  including  broker- 
dealers  and  banks  to  exchange 
electronically,  in  a  standardized  format, 
non-trade  account  data  such  as 
subaccount  information,  closing  position 
balances,  and  dividend  processing 
records. 

(b)  The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act 
and  the  rules  and  regulations  thereunder 
applicable  to  DTC  since  the  proposed 
rule  change  will  promote  the  prompt  and 
accurate  reporting  and  processing  of 
transactions  in  mutual  fund  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
.appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

DTC  included  the  proposed  rule 
change  in  its  Program  Agenda  paper  and 
received  comments  from  Participants. 
The  comments  from  Participants  that 
were  not  already  direct  NSCC 
Networking  users  were  favorable. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  Finding,  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-92-02  and  should  be  submitted  by 
luly  15, 1992. 

For  the  Commission,  by  the  Division  ol 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  92-14829  Filed  6-23-^2:  8:45  am] 
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(ReiMM  No.  34-30800;  File  No.  SR-MCC-  H.  Self-Regulatory  Organization's 

92-08]  Statement  of  the  Purpose  of,  and 

Statutory  Basis  for,  the  Proposed  Rule 

Self-Regulatory  Organizations;  Notice  change 
of  Filing  and  immediate  Effectiveness  , ,         . .    .    ^ 

of  a  Proposed  Rule  Change  by  I"  its  f-l'^S  with  the  Commission, 

Midwest  Clearing  Corporation  to  MCC  included  statements  concerning 

Amend  the  Fund/SERV  Interface  the  purpose  of.  and  basis  for  the 

Service  Fee  Schedule  P^oP°««d  rule  change  «nd  discussed  ^^y 

comments  it  receivfed  on  the  proposed 

June  12. 1992.  rule  change.  The  text  of  these 

Pursuant  to  section  19(b)(1)  of  the  statements  may  be  examined  at  the 

Securities  Exchange  Act  of  1934  places  specified  m  Item  IV  below  MCC 

(••Act").'  notice  is  hereby  given  that  on  has  prepared  summanes  set  forth  in 

une  2, 1992.  the  Midwest  Clearing  section  (A  .  (B).  and  (C)  below,  of  the 

Corporation  ("MCC")  filed  with  the  niost  significant  aspects  of  such 

Securities  and  Exchange  Commission  statements. 

(•'Commission")  the  proposed  rule  (/{j  Self-Regulatory  Organization  s 

change  as  described  in  Items  1.  II.  and  III  statement  of  the  Purpose  of.  and 

below,  which  Items  have  been  prepared  Statutory  Basis  for,  the  Proposed  Rule 

substantially  by  MCC.  The  Commission  Change 

is  publishing  this  notice  to  solicit  ,     , 

coLents  on  the  proposed  rule  change  ^^::^^,::::^^^^ri:'^l^^l 

from  interested  persons.  ^^^^  .^^^^^^^^  ^^^^^^  ^^  Depository 

I.  Self-Regulatory  Organization's  Trust  Company  ("DTC").  The  interface 

Statement  of  the  Terms  of  Substance  of  allows  MCC  Participants  to  transmit 

the  Proposed  Rule  Change  Fund/SERV  data  to  the  National 

^__  .  J  ,,  c„.,.;^„„  Securities  Clearing  Corporation 

MCC  proposes  to  amend  its  Services  (..nscc)  through  DTC's  Participant 

and  Schedule  "^  Charges  by  adding  Verminal  System.  The  proposed  rule 

certain  fees  for  the  P""<i/SERV '"terff  ^e  ^  .^  consistent  with  section  17A  of 

service  «  The  text  of  the  Fund/SERV  fee  ^^^  ^^^  .^  ^^^^  .^  facilitates  the 

schedule  13  set  forth  below  wih  the  establishment  of  linked  or  coordinated 

proposed  modifications  underlined:'  faciliUes  for  clearance  and  settlement  of 

Fund/SERV  Service  transactions. 

Fund/SERV  is  a  service  designed  to        (B)  Self-Regulatory  Organization 's 
facilitate  order  entry,  confirmation.  Statement  on  Burden  on  Competition 

registration,  and  settlement  of  mutual  y^^^  believes  that  no  burden  will  be 

fund  transactions  in  an  efficient.  p]^^,^^  ^^  competition  as  a  result  of  the 

automated  environment.  The  service  proposed  rule  change, 

standardizes  mutual  fund  processing 

procedures,  reduces  operating  costs,  and    IQ  Self-Regulatory  Organization 's 
speeds  transaction  settlement.  Statement  of  Comments  on  the  Proposed 

..     ^,   ..  ^  ^^„„    Rule  Change  Received  From  Members, 

Monthly  Mamtenance  Fee S50.00    p^^.j^,-       %^  ^,  others 

Transaction  Charge 50  '^ 

Fund/SERV  Cash  Adjustment  Charge 1.00        No  comments  were  received. 

•Mutual  Fund  Order  Entry.  Settlement  ,    „      •  »l 

and  Reg,stration..S70  per  settled  trans-    ">•  Da»e  of  Effectiveness  of  the 

action    Proposed  Rule  Change  and  Timing  for 

'Line  Access  Fee S55.00  monthly     Commission  Action 

•These  are  additional  fees  which  are  jjig  foregoing  rule  change  has  become 

imposed  on  MCC  Participants  utilizing  the  effective  pursuant  to  section  19(b)(3)(A) 

Fund/SERV  hnk  through  The  Depository  ^f  ^^g  ^ct  and  subparagraph  (e)  of  Rule 

Trust  Company.  19b-4  thereunder  because  it  establishes 

or  changes  a  due.  fee.  or  other  charge  of 

'  the  self-regulatory  organization.  At  any 

time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 


M5U.S.C.78s(b)(l)(1988). 

"  This  interface  service  was  approved  by  the 
Commssion  in  Securities  Elxchange  Act  Release  No. 
30769  llune  2, 19921.  57  FR  24520. 

*  MCC  modified  the  text  of  the  proposed 
additions  to  the  Fund/SERV  fee  schedule  to  clarify 
the  proposed  fees.  Letter  from  Jeffrey  E.  Lewis. 
Associate  Counsel.  MCC.  to  Jerry  Carpenter. 
Division  of  Market  Regulation.  Commission  (June 
10. 1992.) 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV.. 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communication  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MCC.  All 
submissions  should  refer  to  File  No.  SR- 
MCC-92-8  and  should  be  submitted  by 
July  15. 1992. 

For  the  Commission  by  the  Division,  of 
Market  Regulation,  pursuant  to'delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-14828  Filed  6-23-92;  8:45  amj 
BIUJMG  CODE  M10-01-4I 


(Investment  Company  Act  ReL  Mo.  18797; 
811-6097] 

East-West  Europe  Fund,  Inc.; 
Application 

June  18, 1992. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 

.ACTION:  Notice  of  Application  for 
Deregistration  under  the  investment 
Company  Act  of  1940  ("Act"). 

APPUCANT  The  East-West  Europe  Fund. 
Inc. 

RELEVANT  ACT  SECTION:  Section  8(f}. 

SUMMARY  OF  APl>UCAT10N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FIUNQ  DATE:  The  application  was  filed 
on  June  1. 19^2. 

HEARING  OR  NOTIFICA-PON  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


«  17  CFR  200.3O-3(8)(12)  (1991). 
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hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
13. 1992,  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
such  notification  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant,  Tower  49. 12  East  49th  Street, 
New  York,  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT. 

Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3023  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  that  is  organized  as  a 
corporation  under  the  laws  of  Maryland. 
On  April  25. 1990.  applicant  registered 
under  the  Act  and  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act.  Applicant  also  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  to  register 
9.775.000  shares  of  applicant's  common 
stock. 

2.  Applicant's  registration  statement 
under  the  Securities  Act  was  not 
declared  effective,  and  applicant  made 
no  initial  public  offering.  On  November 
27. 1991.  appUcant  withdrew  its 
registration  statement  pursuant  to  rule 
477  under  the  Securities  Act. 

3.  Applicant  has  never  had  any 
securityholders,  assets,  or  liabilities. 
Applicant  is  not  a  party  to  any  htigation 
or  administrative  proceeding.  Applicant 
is  not  now  engaged  in.  nor  does  it  intend 
to  engage  in,  any  business  activities 
other  than  those  necessary  for  the 
winding  up  of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  92-14828  Filed  6-23-92;  8:45  am] 

BILLINQ  CODE  HmMII-ll 


(FW  Na  IC-ieeOO-,  812-79061 

IDS  Life  Insurance  Company,  et  at. 

June  18. 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"  or  the 
"SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  IDS  Life  Insurance 
Company  ("IDS  Life")  and  IDS  Life 
Accounts  F.  IZ.  JZ.  G.  H.  and  N  (the 
"Variable  Accounts"). 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act, 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortabty  and  expense  risk  charge 
from  the  assets  of  the  Variable  Accounts 
under  a  group,  unallocated  fixed/ 
variable  annuity  contract  for  qualified 
retirement  plans. 

FlUNG  date:  The  application  was  filed 
on  April  17, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:50  p.m.  on  July  13. 1992. 
and  should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issue 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Mary  Ellyn 
Minenko,  Counsel,  IDS  Life  Insurance 
Company,  IDS  Tower  10,  Minneapolis, 
MN  55440. 

FOR  FURTHER  INFORMATION  CONTACT 

Cindy  J.  Rose,  Financial  Analyst  at  (202) 
272-2060,  or  Wendell  M.  Faria.  Deputy 
Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  * 

Following  is  a  summary  of  the 
apphcation.  The  complete  application  is 
available  for  a  fee  fitim  the 
Commission's  Public  Reference  Branch. 


Applicant's  Representations 

1.  IDS  Life  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
Minnesota.  It  is  a  wholly  owned 
subsidiary  of  IDS  Financial  Corporation 
which,  in  turn,  is  a  wholly  owned 
subsidiary  of  the  American  Express 
Company. 

2.  Variable  Accounts  F.  G.  and  H  were 
established  on  May  13, 1981.  Variable 
Account  N  was  established  on  April  12, 
1985.  Variable  Accounts  IZ  and  JZ  were 
established  on  September  20. 1991.  All 
of  the  Variable  Accounts  were 
established  as  separate  accounts  under 
Minnesota  law  to  fund  variable  annuity 
contracts  issued  by  n}S  Life. 

3.  The  Variable  Accounts  have  filed 
with  the  Commission  a  Registration 
Statement  on  Form  N-4  in  connection 
with  a  new  group,  unallocated  fixed/ 
variable  deferred  annuity  contract  (the 
"Contracts")  that  is  designed  to  fund 
employer  group  retirement  plans  (the 
"Plans")  that  qualify  as  retirement 
programs  under  the  Internal  Revenue 
Code  of  1986.  as  amended  (the  "Code"). 
The  Owners  of  the  Contracts  are  plan 
sponsors  or  trustees  of  the  Plans. 
Purchase  payments  may  be  accumulated 
before  retirement  on  a  variable  basis,     . 
and  annuity  payments  will  be  received 
after  retirement  on  a  fixed  basis. 

4.  The  Contracts  allow  the  Owners  to 
elect  to  have  contract  values  accumulate 
in  all  of  the  six  Variable  Accounts  as 
well  as  in  the  fixed  account  of  IDS  Life. 
The  Variable  Accounts,  in  turn,  will 
invest  solely  in  the  shares  of  one  of  six 
of  the  IDS  Life  Retirement  Annuity 
Mutual  Funds  (the  "Funds").  The  Funds 
are  registered  with  the  Commission  as 
diversified  open-end  management 
investment  companies. 

5.  IDS  Life  will  assess  the  Owner  of 
the  unallocated  Contracts  a  quarteriy 
contract  administrative  charge  of  $125. 
IDS  Life  reser\es  the  right  to  increase 
this  contract  administrative  charge  in 
the  future,  but  guarantees  that  it  will 
never  exceed  $250  per  quarter.  The 
contract  administrative  charge  does  not 
apply  after  retirement  payments  begin. 
The  contract  administrative  charge 
represents  reimbursement  for  only  the 
actual  administrative  costs  expected  to 
be  incurred  over  the  life  of  the 
Contracts. 

6.  No  sales  charge  is  collected  or 
deducted  at  the  time  purchase  payments 
are  applied  under  the  Contracts.  A 
contingent  deferred  sales  charge 
("withdrawal  charge")  will  be  assessed 
on  certain  full  or  partial  withdrawals  or 
when  a  Contract  is  transferred  to 
another  funding  agent  or  is  terminated. 
A  withdrawal  charge  applies  if  all  or 
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part  of  the  contract  value  is  withdrawn, 
if  the  total  contract  valuels  transferred 
to  another  funding  agent,  or  if  a  Contract 
is  terminated  during  the  first  seven 
contract  years.  The  withdrawal  charge 
starts  at  6  percent  during  the  first  two 
contract  years  and  is  reduced  by  1 
percent  each  contract  year  thereafter  so 
that  no  withdrawal  charge  applies  after 
seven  contract  years.  The  withdrawal 
charge  cannot  be  increased  during  the 
life  of  the  Contracts.  No  withdrawal 
charge  will  be  imposed  upon  amounts 
withdrawn  from  the  Contracts  because  a 
participant  in  the  Plan  attains  age  59 Va; 
purchases  an  immediate  annuity  under 
the  annuity  settlement  provisions  of  the 
Contract  after  separation  from  ser\  ice; 
retires  under  the  provisions  of  the  Plan 
and  the  Code;  receives  a  loan  as 
requested  by  the  Owner;  or  converts 
contract  value  to  an  individual 
retirement  annuity  or  other  qualified 
annuity  offered  by  IDS  Life  as  requested 
by  the  Owner. 

7.  Certain  states  and  local 
governments  impose  premium  taxes.  IDS 
Life  will  make  a  charge  against  the 
contract  value  for  any  premium  taxes  to 
the  extent  the  taxes  are  payable. 

8.  As  compensation  for  assuming 
mortality  and  expense  risks,  IDS  Life 
will  assess  the  Variable  Accounts  a 
daily  mortality  and  expense  risk  charge 
equal  to  one  percent  of  the  average  daily 
net  assets  of  the  Variable  Accounts  on 
an  annual  basis.  IDS  Life  estimates  that 
approximately  two-thirds  of  this  charge 
IS  for  assumption  of  the  mortality  risk 
and  one-third  is  for  the  assumption  of 
the  expense  risk.  This  charge  cannot  be 
increased  during  the  life  of  the  Contracts 
and  does  not  apply  after  retirement 
payments  begin.  IDS  Life  expects  to 
profit  from  the  mortality  and  expense 
risk  charge.  Any  profit  would  be 
available  to  IDS  Life  for  any  proper 
corporate  purpose  including  payment  of 
distribution  expenses. 

9.  IDS  Life  assumes  an  expense  risk 
because  the  contract  administrative 
charge  may  be  insufficient  to  cover 
actual  administrative  expenses.  These 
include  the  costs  and  expenses  of 
processing  purchase  payments, 
retirement  payments,  withdrawals  and 
transfers;  furnishing  confirmation 
notices  and  periodic  reports;  calculating 
mortality  and  expense  charges; 
preparing  voting  materials  and  tax 
reports;  updating  registration  statements 
for  the  Contracts;  and  actuarial  and 
other  expenses. 

10.  IDS  Life  assumes  certain  mortality 
risks  by  its  contractual  obligation  to 
continue  to  make  retirement  payments 
for  the  entire  life  of  the  armuitant  under 
annuity  obligations  which  involve  life 
contingencies.  This  assures  each 


annuitant  that  neither  the  annuitant's 
own  longevity  nor  an  improvement  in 
life  expectancy  generally  will  have  an 
adverse  effect  on  the  retirement 
payments  received  under  the  Contracts. 
This  relieves  that  annuitant  from  the 
risk  of  outliving  the  amounts 
accumulated  for  retirement.  The 
payment  option  tables  contained  in  the 
Contracts  are  based  on  the  1983 
Individual  Annuity  Mortality  Tables. 
These  tables  are  guaranteed  for  the  life 
of  the  Contracts. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  seek  an  exemption  from 
sections  26|a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  issuance  and  sale  of  the 
Contracts  providing  for  the  deduction  of 
a  mortality  and  expense  risk  charge. 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  for  all 
payments  (except  such  amounts  as  are 
deducted  for  sales  load)  are  deposited 
with  a  trustee  or  custodian  having  the 
qualifications  prescribed  by  section 
28(a)(1)  of  the  1940  Act  and  held  under 
an  agreement  which  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as  a 
fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

2.  Applicants  represent  that  the  level 
of  the  mortality  and  expense  risk  charge 
is  within  the  range  of  industry  practice 
for  comparable  variable  annuity 
products.  IDS  Life  has  reviewed  publicly 
available  information  about  other 
qualified  annuity  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  charge  guarantees,  sales 
loads,  surrender  charges,  availability  of 
funds,  investment  options  available 
under  annuity  contracts,  market  sector 
and  the  availability  of  qualified  plans. 
IDS  Life  will  maintain  at  its  principal 
office,  and  make  available  onj'equest  of 
the  Commission  or  its  staff,  a 
memorandum  setting  forth  in  detail  the 
variable  annuity  products  analyzed  and 
the  methodology,  and  results  of,  its 
comparative  review. 

3.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  all  distribution  costs  and  that,  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  that  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  withdrawal  charge. 


Nothwithstanding  the  foregoing,  IDS 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Variable  Accounts  and 
investors  in  the  Contracts.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  IDS  Life  at  its  principal  office  and 
will  be  available  to  the  Commission  or 
its  staff  on  request. 

4.  IDS  Life  represents  that  each 
Variable  Account  will  invest  only  in  any 
underlying  mutual  fund  which,  in  the 
event  it  should  adopt  any  plan  under 
Rule  12b-l  to  finance  distribution 
expenses,  would  have  such  plan 
formulated  and  approved  by  a  board  of 
directors,  a  majority  of  the  members  of 
which  are  not  "interested  persons'  of 
such  fund  within  the  meaning  of  section 
2(a)(19)  of  the  1940  Act. 


Conclusion 

Applicants  submit  that  for  the  reasons 
stated  above,  the  requested  exemptions 
from  sections  26(a)(2)(C)  and  27lc)(2)  of 
the  1940  Act  for  the  deduction  of  a 
mortality  and  expense  risk  charge  meet 
the  standards  in  section  6(c)  of  the  1940 
Act. 

Accordingly,  Applicants  assert  thai 
the  requested  exemptions  are  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  that  Act. 

For  the  Commission,  by  the  Division  cf . 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
jFR  Doc.  92-14825  Filed  6-23-92;  8:45  emj 
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RELEVANT  1940  ACT  SECTIONS:  Order 

requested  pursuant  to  section  6(c)  of  the 
Act  granting  exemptions  from  sections 
2(a)(35).  26(a)(2)(C).  27(a)  (2)  and  (3)  and 
26(c)(2)  of  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  a  premium 
based  sales  load  with  volume  discounts 
to  be  imposed  under  a  variable  annuity 
contract  and  to  permit  contractholders 
to  remit  sales  load  payments 
independent  of  premium  payments  in 
connection  with  certain  variable  annuity 
contracts.  In  addition,  Applicants 
request  rebef  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
Separate  Account  B. 

FiUNG  DATE:  The  Application  was  filed 
on  February  28. 1992  and  amended  on 
June  11. 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
13. 1992,  and  should  be  accompanied  by 
proof  of  senvice  on  Applicants  in  the 
form  of  an  a^idavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants.  The  Principal  Financial 
Group,  Des  Moines,  lA  50392-0300. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Bisset,  Attorney,  at  (202)  272- 
2058,  or  Wendell  M.  Faria.  Deputy  Chief, 
at  (202)  272-2060.  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 


Applicants'  Representations 

1.  Principal  Mutual  is  a  mutual  life 
insurance  company  with  its  home  ofHce 
in  Des  Moines,  Iowa.  It  is  authorized  to 
do  business  in  all  50  states,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  Canadian  Provinces 
of  Alberta.  British  Columbia,  Manitoba. 
Ontario  and  Quebec.  Principal  Mutual 
sells  life,  disability,  and  health 
insurance,  and  aimuities  written  both  on 
an  individual  and  group  basis 

2.  Separate  Account  B  was 
established  under  Iowa  insurance  law 
on  January  12. 1970.  Separate  Account  B 
is  registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-2091)  and 
is  divided  into  three  divisions 
("Divisions")  corresponding  to  the  three 
mutual  funds  ("Mutual  Funds")  in  which 
its  assets  may  be  invested.  The  Mutual 
Funds  are  diversified,  open-end. 
management  investment  companies  that 
serve  as  funding  vehicles  for  variable 
insurance  products  of  Principal  Mutual 
and  are  not  offered  directly  to  the 
public. 

3.  Princor.  a  wholly-owned  subsidiary 
of  Principal  Mutual,  is  the  principal 
underwriter  of  the  Contracts.  It  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  The  Contracts 
are  sold  by  licensed  life  insurance 
agents  who  are  registered 
representatives  either  of  Princor  or  of 
independent  broker-dealers  authorized 
to  sell  the  Contracts  pursuant  to 
agreements  with  Princor. 

4.  The  Contracts  are  group  variable 
annuity  contracts  that  provide  for  the 
accumulation  of  values  and  the  payment 
of  annuity  benefits  on  a  variable  basis. 
They  are  of  two  types:  (1)  The  Premier 
Variable-Group  Variable  Annuity 
Contract  ("Premier  Variable  Contract"): 
and  the  Personal  Variable-Group 
Variable  Aimuity  Contract  ("Personal 
Variable  Contract")  (together,  the 
"Contracts").  Registration  statements  on 
Form  N-4  for  the  Premier  Variable 
Contract  (File  No.  33-44670)  and  the 
Personal  Variable  Contract  (File  No.  33- 
44565)  were  filed  with  the  Commission 
pursuant  to  the  Securities  Act  of  1933. 
The  Contracts  are  designed  for  use  in 
connection  with  retirement  plans 


("Plans")  qualifying  for  special  income 
tax  treatment  under  the  Internal 
Revenue  Code  of  1986  (the  "Code")  and 
those  which  may  not  so  qualify.  The 
Contracts  will  be  issued  to  a 
contractholder  ("Contractholder"),  such 
as  an  employer,  association,  or  trust  to 
fund  a  Plan.  Principal  Mutual  will  also 
sell  to  certain  Contractholders  group 
fixed-dollar  annuity  contracts  that  do 
not  have  to  be  registered  with  the 
Commission  ("Companion  Contracts"). 
Subject  to  specific  limits  in  the 
Contracts,  assets  may  be  transferred 
from  a  Contract  to  a  Companion 
Contract  and  vice  versa. 

5.  Under  the  terms  of  the  Premier 
Variable  Contract,  the  Contractholder 
must  pay  a  contract  administration 
expense  of  $300  per  year  plus  an  amount 
calculated  by  multiplying  the  "Time- 
Weighted  Balance"  by  the  Annual 
Expense  Factor.  The  "Time  Weighted 
Balance  for  a  particular  Premier 
Variable  Contract  is  the  total  of  all 
Investment  Accounts  under  that 
Contract  at  the  beginning  of  each 
deposit  year,  adjusted  by  time-weighted 
deposits  to  and  withdrawals  from  the 
accounts  during  the  period.  The  Annual 
Expense  Factor  for  a  deposit  year  is 
determined  using  total  funds  under  the 
Premier  Variable  Contract  and  a 
Companion  Contract  (if  any)  as  of  the 
last  day  of  the  preceding  deposit  year 
according  to  a  schedule  set  forth  in  the 
Contract  that  varies  from  .35%  for  less 
than  $150,000  to  less  than  .06%  for  total 
funds  in  excess  of  $30  million.  The 
contract  administration  expense  will  be 
reduced  by  10%  if  Principal  Mutual  has 
issued  an  Associated  Contract  to  the 
Contractholder.  In  addition,  if  Principal 
Mutual  has  issued  a  Companion 
Contract  to  the  Contractholder.  the  $300 
portion  of  the  contract  administration 
expense  is  pro-rated  between  the 
Contracts  based  on  their  relative 
account  values. 

6.  A  Premier  Variable  Contractholder 
must  also  pay  a  quarterly  recordkeeping 
expense  which  is  based  on  the  number 
of  plan  participants,  both  active  and 
inactive,  for  whom  correlating 
Investment  Accounts  have  been 
established  under  the  Contract  at  the 
end  of  each  quarter  according  to  the 
following  schedule: 


Ptan  partdptnts 

Annual  expense  (benefit  reports  sent  directty  to  owners  of  benefits) 

Annual  expense  (benefits  reportt  sent  to 

contracttxjkJers) 

(M99 

500-W9 

1.000-2,499 

2.500  and  over 

S28  per  Plan  Participant  -^$  300 „ ., 

23  per  Plan  Participant  -♦-  2.800 

18  per  Plan  Participani  -^  7,800 _. _.     J 

Oetenrfined  by  the  Company ., - 

S25  per  Plan  Partiopant  -t-$300 
20  per  Plan  Participant  +  2.800 
15  per  Plan  Participant  ♦  7.800 
Determined  by  the  Company 
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The  recordkeeping  expense  is  reduced 
by  10%  if  plan  participant  data, 
investment  elections,  and  ongoing 
contributions  are  reported  in  Principal 
Mutual's  standard  format  on  magnetic 
tapes  or  computer  diskettes.  In  addition, 
the  recordkeeping  expense  is  based  on 
the  assumption  that  the  employer  and 
plan  participants  will  receive  quarterly 
benefit  reports.  If  instead  of  quarterly 
benefit  reports,  the  Company  provides 
such  reports  annually,  the  recordkeeping 
expense  is  reduced  by  9%.  Similarly,  if 
such  reports  are  provided  semi- 
annually, the  recordkeeping  expense  is 
reduced  by  6%.  If  such  reports  are 
provided  on  a  monthly  basis,  the 
recordkeeping  expense  is  increased  by 
24%.  If  the  Company  performs  more  (or 
less)  than  two  401(k)/401(m)  non- 
discrimination tests  in  a  Deposit  Year, 
the  recordkeeping  expense  is  increased 
(reduced)  by  3%  for  each  additional  test 
performed  (or  test  not  performed). 

7.  A  Premier  Variable  Contractholder 
may  have  the  per-participant 
recordkeeping  expenses  deducted  from 
an  individual  account  which  correlates 
to  an  inactive  plan  participant.  A  person 
is  considered  to  be  an  inactive  plan 
participant  after  his  or  her  termination 
of  employment,  retirement,  disability,  or 
death.  If  the  recordkeeping  expense  is 
deducted  from  an  Investment  Account, 
the  recordkeeping  expense  shall  be 
reduced,  if  necessary,  so  that  the 
quarterly  charge  will  not  exceed  1%  of 
an  individual  inactive  plan  participant's 
aggregate  Investment  Accounts  at  the 
time  the  charge  is  made.  Any  deductions 
from  Investment  Accounts  are  made 
pursuant  to  Rule  26a-l.  Applicants 
represent  the  per-participant  record- 
keeping expenses  and  the  contract 
administration  expenses  paid  by 
Contractholders  would  also  satify  that 
at-cost  standard,  were  Rule  26a-l 
applicable  to  payment  of  such  expenses. 
8.  A  sales  charge  is  billed  to  and  paid 
by  a  Premier  Variable  Contractholder 
according  to  one  of  the  following 
schedules  as  elected  by  the 
Contractholder 


Amount  o<  pten  contnbutions  in 
Mct)  deposit  year 


Excess  over  $3,000,000 . 


Amount  payable 

as  a  percent  of 

pten  contributions 


0.2S 


Amount  ot  plan  contributions  m 
eacb  deposit  yeai 

Amount  payatile 

as  a  percent  of 

plan  contnbutions 

Schedule  A: 
The  first  $5  000  „    ..... 

4.50 

The  next  $5  000      

3.00 

The  next  $5  000    

1.70 

The  next  $35.000 

1.40 

The  next  550.000 

The  next  $400.000 

Excess  over  $500,000 

Schedule  B: 
The  first  $50  000 

0.90 
0.60 
0.25 

3.00 

The  next  $50  000 

2.00 

The  next  $400  000 

1.00 

The  next  $2.500.000 

0.50 

No  sales  charge  will  be  assessed  if  a 
Contractholder  acquires  the  Contract 
either  (i)  directly  from  Principal  Mutual 
upon  the  recommendation  of  an 
independent  Pension  consultant  who 
receives  no  renumeration  from  Principal 
Mutual,  or  (ii)  a  registered 
representative  of  Princor  who  is  also  a 
group  insurance  representative  of 
Principal  Mutual. 

9.  Principal  Mutual  assumes  mortaUty 
and  expense  risks  under  each  of  the 
Contracts.  For  assuming  these  risks, 
Principal  Mutual,  in  determining  unit 
values  for  Separate  Account  B  and 
variable  annuity  payments,  makes  a 
charge  as  of  the  end  of  each  valuation 
period  against  the  assets  of  Separate 
Account  B  held  with  respect  to  the 
Contract.  The  charge  is  equivalent  to  a 
simple  annual  rate  of  0.33%  for  the 
Premier  Variable  Contract  and  .55%  for 
the  Personal  Variable  Contract.  If  the 
charge  is  insufficient  to  cover  the  actual 
cost  of  the  mortality  and  expense  risks 
assumed,  the  financial  loss  vfiW  fall  on 
Principal  Mutual;  conversely,  if  the 
charge  proves  more  than  sufficient,  the 
excess  will  be  a  gain  to  Principal 
Mutual. 

10.  Under  each  Contract,  an  additional 
annual  recordkeeping  expense  of  $25 
may  be  charged  for  each  plan 
participant  receiving  benefits  under  a 
Flexible  Income  Option.  A  Flexible 
Income  Option  allows  plan  participants 
to  determine  how  much  of  their  benefits 
to  withdraw  each  year  from  the  plan, 
subject  to  the  minimum  distribution 
requirements  of  the  Code. 

11.  Under  the  Personal  Variable 
Contract,  a  contract  administration 
expense/recordkeeping  charge  is  taken 
directly  out  of  each  Investment  Account, 
unless  the  Contractholder  agrees  in' a 
separate  revocable  written  agreement  to 
pay  all  or  a  portion  of  the  charge.  The 
fixed-dollar  charge  is  $25  per  year  per 
plan  participant  if  Principal  Mutual  can 
send  reports  to  the  Contractholder  for 
distribution  to  plan  participants  or  $28  if 
the  reports  must  be  sent  directly  to  plan 
participants.  The  fixed-dollar  charge  is 
reduced  by  10%  if  plan  participant  data, 
investment  elections,  and  ongoing 
contributions  are  reported  in  Principal 
Mutual's  standard  format  on  magnetic 
tapes  or  computer  diskettes.  The  amount 
charged  is  based  on  the  assumption  that 
four  plan  benefits  reports  will  be  sent 
out  each  year  to  plan  participants,  with 
variations  in  price  for  more  or  less 


frequent  reports.  Expenses  also  vary  j 
depending  on  the  number  of 
nondiscrimination  tests  performed  each 
year  for  a  Contractholder.  The  other 
portion  of  the  administrative  expense/ 
recordkeeping  charge  is  based  on  the 
Time-Weighted  Balance.  This  charge 
will  be  0.35%  of  the  Time-Weighted 
Balance  (on  an  annual  basis),  but  will  be 
reduced  by  10%  if  Principal  Mutual  has 
issued  an  Associated  Contract  to  the 
Contractholder.  A  cap  is  imposed  under 
the  Personal  Variable  Contract  which 
limits  the  annual  administration 
expense/recordkeeping  charge  to  an 
annual  maximum  of  4.00%  of  the  value 
of  an  Investment  Account  if  the  charge 
is  deducted  from  the  Individual  Account 
of  a  plan  participant.  The  administration 
expense/recordkeeping  charge  is 
collected  at  the  earlier  of  (i)  the  date 
that  there  is  a  full  redemption  of  all 
Investment  Accounts  of  a  plan 
participant  or  (ii)  the  last  day  of  each 
quarter  of  the  Deposit  Year.  Principal 
Mutual  does  not  expect  to  recover  from 
the  charge  any  amount  above  its 
accumulated  expenses  associated  with 
the  administration  of  the  Contracts. 
Applicants  rely  ujion  Rule  26a-l  in 
connection  with  deductions  of  the 
contract  administration/recordkeeping 
charge  from  Investment  Accounts. 

12.  A  contingent  deferred  sales  load 
may  be  deducted  from  an  Investment 
Account  which  correlates  to  a  plan 
participant  for  any  cash  withdrawal, 
including  transfers  of  money  to  a 
funding  agent  other  than  a  Companion 
Contract,  subject  to  the  limitations 
described  below.  Currently,  the 
maximum  contingent  deferred  sales 
charge  is  5.00%  of  the  amount 
withdrawn  in  the  first  year  the 
Investment  Account  has  been 
established  and  decline  to  zero  after 
seven  years.  Principal  Mutual  relies 
upon  Rule  6c-8  to  deduct  this  charge. 
Principal  Mutual  monitors  the  individual 
Investment  Accounts  to  ensure  that  the 
total  contingent  deferred  sales  charges 
deducted  from  an  Investment  Account 
will  never  exceed  9.00%  of  the  purchase 
payments  to  which  the  charge  relates. 
The  contingent  deferred  sales  charge 
does  not  apply  to  withdrawals  made  as 
a  result  of  a  participant's  death, 
retirement,  or  total  and  permanent 
disability.  In  addition,  no  charge  will 
apply  to  transfers  between  Investment 
Accounts,  transfers  to  a  Companion 
Contract,  or  amounts  apphed  to  provide 
variable  annuity  payments. 

Applicants'  Legal  Analyus  and 
Discussion 

1.  Section  2(a)(35)  of  the  Act  defines 
the  term  "sales  load"  as  the  difference 
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between  the  price  that  a  security  is 
offered  to  the  pubhc  and  the  portion  of 
the  proceeds  from  the  sale  which  are 
received  and  invested.  Sections  27(a)(2) 
and  27(a)(3)  of  the  Act  prohibit  any 
registered  investment  company  from 
issuing  periodic  payment  plan 
certificates  or  any  depositor  or 
imderwriter  for  such  company  from 
selling  a  certiHcate  if  the  amount  of 
sales  load  deducted  from  any  of  the  first 
twelve  monthly  payments  or  their 
equivalent  exceeds  50%  of  such  a 
payment  or  if  the  sales  load  deducted 
from  any  one  of  such  payments  exceeds 
proportionately  the  amount  deducted 
from  any  other  such  payment,  or  if  the 
sales  load  deducted  from  any 
subsequent  payment  exceeds  the 
amount  deducted  from  any  other 
subsequent  payment.  Rule  27a-2  under 
the  Act  exempts  a  registered  separate 
account  from  the  provisions  of  section 
27(a)(3),  provided  that,  for  any  variable 
annuity  contract  participating  in  the 
separate  account,  the  proportionate 
amount  of  sales  load  deducted  from  any 
payment  shallnot  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment. 

2.  The  Premier  Variable  Contract's 
sales  load  is  billed  to  a  Contractholder, 
who  either  pays  the  amount  billed  by 
sending  Principal  Mutual  one  check 
which  includes  both  its  current 
contributions  to  the  Contract  and  an 
amount  for  the  sales  load,  or  by  sending 
contributions  in  one  check  and  sales 
load  expenses  in  a  subsequent  check. 
Each  situation  raises  issues  under 
section  27(a)(3)  of  the  Act  and  the 
second  situation  also  raises  issues  under 
sections  2(a){35)  and  27(a)(2). 
Applicants,  therefore,  request  exemptive 
relief  from  sections  2(a)(35),  27(a)(2)  and 
27(a)(3),  to  the  extent  necessary  to 
permit  the  sale  of  Premier  Variable 
Contracts. 

3.  Because  the  volume  discoimt  for  the 
Premier  Variable  Contracts  applies  to 
payments  in  a  single  year,  it  is  possible 
that  a  Contractholder  may  have  a  higher 
percentage  of  sales  load  deducted  from 
contributions  in  some  subsequent  years 
than  in  either  the  first  year  or  certain 
other  subsequent  years,  a  loading 
pattern  that  would  violate  the  literal 
requirements  of  section  27(a)(3)  of  the 
Act  and  would  be  ineligible  for  the 
exemptive  relief  provided  by  Rule  27a-2. 

4.  Applicants  submit  that  an 
exemption  from  section  27(a)(3)  is 
appropriate  because  the  same 
percentage  sales  load  is  deducted  for 
the  scheduled  amounts  in  each  Deposit 
Year  and  because  the  Contract  provides 
identical  schedules  of  charges  for  each 
Deposit  Year.  The  abuse  intended  to  be 


curbed  by  section  27(a)(3)  (excessive 
front-end  loading  of  periodic  pajTnent 
plans)  is  not  presented  where  the 
maximum  sales  load  is  4.5%  or  3% 
(depending  upon  the  Schedule  chosen), 
and  where  variations  in  sales  load 
permit  Contractholders  to  take 
advantage  of  volume  discounts. 

5.  If  a  Contractholder  makes  a 
contribution  by  one  check  and  then  pays 
the  sales  load  by  a  subsequent  check, 
nothing  would  be  deducted  from  the 
contribution  payment  for  sales  load. 
However,  if  the  subsequent  sales  load 
payment  were  deemed  to  be  another 
Contract  payment,  100%  of  that  payment 
would  be  deducted  for  sales  load.  In 
addition,  it  is  possible  that  the  sales 
lload  payment  for  contributions  made 
late  in  a  deposit  year  might  not  be  made 
until  early  in  the  next  deposit  year. 
Accordingly,  Applicants  request 
exemptions  from  sections  2(a)(35)  and 
27(a)(2)  to  the  extent  necessary  to 
permit  Contractholders  to  elect  to  pay 
sales  loads  by  separate  subsequent 
checks  rather  than  solelyby  deduction 
from  Contract  contributions.  Permitting 
Contractholders  to  delay  paying  sales 
loads  is  a  benefit  to  Contractholders  and 
plan  participants.  Because  the 
subsequent  check  is  not  actually  a 
Contract  payment,  but  rather  the  sales 
load  payment  for  earlier  contributions, 
the  substance  of  what  is  prohibited  by 
section  27(a)(2)  is  not  presented  by  the 
proposed  sales  load  payment 
procedures. 

6.  Applicants  also  seek  an  exemption 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  Act  to  the  extent  necessary  to  permit 
the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
Separate  Account  B  in  connection  with 
the  Contracts.  Applicants  represent  that 
the  0.33%  and  0.55%  charges  for  the 
Contracts  are  within  the  range  of 
industry  practice  for  comparable 
annuity  products.  This  representation  is 
based  upon  an  analysis  by  Principal 
Mutual  of  publicly  available  information 
about  selected  similar  industry  products, 
taking  into  consideration  such  factors  as 
the  method  used  in  charging  sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence 
of  charges  against  separate  account 
assets  for  other  than  mortality  and 
expense  risks.  Principal  Mutual  shall 
maintain  at  its  principal  office,  available 
to  the  Commission  upon  request  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  the 
comparative  survey  made. 

7.  Applicants  acknowledge  that  the 
sales  load  and  the  deferred  sales  charge 
under  the  Premier  Variable  Contract  and 


the  Personal  Variable  Contract, 
respectively,  will  be  insufficient  to  cover 
all  costs  relating  to  the  distribution  of 
the  Contracts  and  that  if  a  profit  is 
realized  from  the  mortality  and  expense 
risk  charge,  all  or  a  portion  of  such  profit 
may  be  offset  by  distribution  expenses 
not  reimbursed  by  sales  charges.  In  such 
circumstances  a  portion  of  the  mortality 
and  expense  risk  charge  might  be 
viewed  as  providing  for  a  portion  of  the 
costs  relating  to  distribution  of  the 
Contracts.  Notwithstanding  the 
foregoing,  Principal  Mutual  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed  distribution 
financing  arrangements  made  with 
respect  to  the  Contracts  will  benefit 
Separate  Account  B.  the 
Contractholders  and  plan  participants. 
The  basis  for  that  conclusion  is  set  forth 
in  a  memorandum  which  shall  be 
maintained  by  Principal  Mutual  at  its 
principal  office  and  will  be  available  to 
the  Commission  upon  request. 
Moreover,  Principal  Mutual  represents 
that  Separate  Account  B  will  invest  only 
in  underlying  mutual  fimds  which 
undertake,  in  the  event  such  funds 
should  adopt  any  plan  under  Rule  12b-l 
to  finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  such  fund  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 

Conclusion 

1.  Section  6(c)  under  the  Act  provides, 
in  pertinent  part,  that  the  Commission, 
by  order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  cl^ss  or  classes  thereof,  from  any 
provisions  of  the  Act  or  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  On  the  basis  of  the  foregoing. 
Applicants  assert  that  the  exemptions 
requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Conunission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariaod, 
Deputy  Secretary. 

(FR  Doc.  92-14827  Filed  6-23-02;  8:45  am] 
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State  Mutuat  Life  Assurance  Company 
of  America,  et  aL 

June  la  1992. 

AQENCV:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  State  Mutual  Life 
Assurance  Company  of  America  ("State 
Mutual").  State  Mutual  Separate 
Account  I  ("Account  I"),  and  Allmerica 
Investments.  Inc. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  approving  the  assessment 
and  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
Account  I,  which  serves  as  the  funding 
medium  for  certain  group  combination 
fixed/variable  annuity  contracts  issued 
by  State  Mutual  (the  "Contracts"). 
FIUNO  DATE:  The  Application  was  filed 
on  May  11, 1992. 

HEARING  OR  NOTIRCATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m..  on  July  13. 1992.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  Conunission. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street.  NW.,  Washington,  DC  20549: 
Applicants,  c/o  Rodney  |.  Vessels,  State 
Mutual  Life  Assurance  Company  of 
America,  440  Lincoln  Street,  Worcester, 
Massachusetts,  01653. 
FOR  FURTHER  INFORMATION  CONTACT. 
Patrice  M.  Pitts,  Attorney,  at  (202)  272- 
3040,  or  Michael  V.  Wible,  Special 
Counsel,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFOfUMATION:  The 
following  is  a  summary'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 


Applicants'  Representations 

1.  State  Mutual  is  a  mutual  life 
insurance  company  organized  in  1844 
under  the  laws  of  Massachusetts. 

2.  State  Mutual  is  the  depositor  and 
sponsor  of  Account  I,  a  unit  investment 
trust  registered  under  the  1940  Act 
which  serves  as  the  funding  medium  for 
the  Contracts.  Account  I  presently 
consists  of  five  subaccounts,  each  of 
which  will  invest  solely  in  the  shares  of 
one  of  the  investment  portfolios  of 
Allmerica  Investment  Trust  (the 
'Trust"),  a  diversified  open-end 
management  investment  company, 
organized  as  a  Massachusetts  business 
trust. 

3.  Shares  of  the  Trust's  investment 
portfolios  (the  "Funds")  also  are  offered 
to  separate  accounts  of  a  State  Mutual 
affiliate  which  fund  variable  annuity 
contracts  and  flexible  premium  variable 
life  insurance  policies. 

4.  Allmerica  Investments.  Inc..  an 
indirect  wholly-owned  subsidiary  of 
State  Mutual,  is  the  principal 
underwriter  for  the  Contracts.  Albnerica 
Investments,  Inc.  is  a  registered  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934.  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers. 

5.  The  Contracts  are  group 
combination  fixed/variable  contracts 
that  will  establish  for  the  benefit  of 
participants  ("Participants")  individual 
retirement  annuities  (IRA  Accounts") 
qualifying  for  federal  income  tax 
treatment  under  section  406  of  the 
Internal  Revenue  Code.  Participants 
may  invest  in  any  one  or  more  of  the 
subaccounts  of  Account  I,  and  may  also 
invest  in  subaccounts  of  the  general 
account  of  State  Mutual  ("General 
Account")  for  accumulation  on  a  fixed 
basis. 

6.  Upon  death  of  the  Participant  prior 
to  the  annuity  commencement  date. 
State  Mutual  will  pay  the  beneficiary  a 
death  benefit  equal  to  the  accumulated 
value  of  the  IRA  Account  as  of  the 
valuation  date  coincident  with  or  next 
following  the  date  of  receipt  of  due  proof 
of  death  at  State  Mutual's  home  office. 

7.  Prior  to  the  annuity  commencement 
date.  State  Mutual  assesses  an  IRA 
Account  fee  of  $25  at  each  anniversary 
of  the  IRA  Account  and  at  full  surrender 
for  its  costs  in  maintaining  each  IRA 
Account.  State  Mutual  guarantees  that 
this  charge  will  not  increase. 

8.  Prior  to  the  annuity  commencement 
date.  State  Mutual  assesses  each 
subaccount  of  Account  I  a  daily  charge 
(the  "Administrative  Expense  Charge") 
equal  to  0.25%  (on  an  annual  basis)  of 
the  average  daily  net  assets  of  that 
subaccount.  The  charge  is  assessed  to 


help  defray  expenses  actually  incurred^ 
in  the  administration  of  the  subaccount 
of  Account  I.  State  Mutual  believes  tha|t 
the  Administrative  Expense  Charge  anid 
the  IRA  Account  fee  have  been  set  at  i 
level  that  will  recover  no  more  than  the 
actual  costs  associated  %vith  I 

administering  the  IRA  Accounts  under 
the  Contracts  and  Account  I.  State 
Mutual  guarantees  that  the  level  of  both 
charges  will  not  increase  over  the  life  of 
the  Contract. 

9.  State  Mutual  makes  a  deduction  for 
state  and  municipal  premium  taxes, 
where  applicable. 

10.  No  charge  for  Sales  expenses  is 
deducted  from  contributions  at  the  time 
contributions  are  made.  However,  the 
Contracts  assess  a  withdrawal  charge  of 
4%  of  any  amount  withdrawn  from  a 
General  Account  subaccount  on  other 
than  its  maturity  date  and  upon  election 
of  an  annuity  for  a  specified  number  of 
years. 

11.  No  sales  charge  is  deducted  upon 
withdrawal  from  any  subaccount  of 
Account  I. 

12.  The  withdrawal  charge  is  retained 
by  State  Mutual  to  reimburse  it  for  the 
expenses  incurred  in  cormection  with 
the  sale  of  the  Contracts  and  certificates 
thereunder,  including  promotional  costs, 
sales  administration,  and  other  sales- 
related  expenses. 

13.  For  assuming  certain  mortality  and 
expense  risks  under  the  Contracts.  State 
Mutual  will  deduct  from  the  daily  net 
asset  value  of  each  subaccount  of 
Account  I  an  amount  computed  daily 
which  is  equal  to  an  annual  rate  of  0.90 
percent.  The  mortahty  risk  arises  from 
State  Mutual's  guarantee  that  it  will 
make  annuity  payments  in  accordance 
with  annuity  rate  provisions  established 
in  the  Contract  at  the  time  it  is  issued 
for  the  life  of  the  payee  (or  in 
accordance  with  the  aimuity  option 
selected),  no  matter  how  long  the  payee 
lives  and  no  matter  how  long  all  payees 
as  a  class  live.  The  expense  risk  arises 
from  State  Mutual's  guarantee  that  the 
charges  it  makes  under  the  Contracts 
will  never  exceed  the  Hmits  established 
in  the  Contracts.  The  approximate 
allocation  of  the  mortality  and  expense 
risk  charge  is  0.25%  for  State  Mutual's 
assumption  of  mortality  risks  and  0.65% 
for  State  Mutual's  assumption  of 
expense  risks.  Api>licant8  represent  that 
the  level  of  this  charge  is  guaranteed 
and  will  not  increase. 

14.  If  the  charge  for  mortality  and 
expense  risk  is  insufficient  to  cover  the 
actual  costs  of  mortality  experience  and 
expenses,  State  Mutual  will  absorb  the 
losses.  If  expenses  are  less  than  the 
amounts  resulting  from  the  charge,  the 
difference  will  be  a  profit  to  State 
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Mutual.  To  the  extent  that  this  charge 
results  in  a  proHt  to  State  Mutual,  such 
profit  will  be  available  for  use  by  State 
Mutual  for  any  lawful  purpose,  including 
the  payment  of  sales,  distribution,  and 
other  expenses  not  covered  by  the 
withdrawal  charge. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  2B(a)(2)(C)  and  27(cK2).  as 
herein  pertinent,  prohibit  a  registered 
unit  investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  of  principal 
underwriter  except  a  fee,  not  exceeding 
su«^n  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services.  Applicants 
request  an  exemption  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  any  relief  is  necessary  to 
permit  the  deduction  from  Account  I  of 
the  mortality  and  expense  risk  charge  ' 
under  the  Contracts. 

2.  Applicants  represent  that  the 
mortality  and  expense  risk  charge  is 
within  the  range  of  industry  practice  for 
comparable  annuity  products.  This 
representation  is  based  upon  State 
Mutual's  comparative  survey  of  publicly 
available  information  about  similar 
industry  products,  and  takes  into 
account  such  factors  as  total  asset 
charges,  policy  fees,  death  benefits, 
annuity  options  and  annuity  guarantees. 
State  Mutual  will  maintain  at  its 
administrative  offices  and  make 
available  to  the  Commission  a 
memorandum  setting  forth  in  detail  the 
products  analj-zed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey  of  industry  practice 
for  mortality  and  expense  risk  charges. 

3.  Applicants  acknowledge  that  the 
withdrawal  charge  may  be  insufficient 
to  cover  the  actual  costs  raiating  to  the 
distribution  of  the  Contracts.  In  such 
case,  the  costs  will  be  paid  from  the 
assets  of  the  General  Account,  which 
may  include  gains  from  operations  with 
respect  to  the  Contracts  or  any  profit 
derived  from  the  mortality  and  expense 
risk  charge.  State  Mutual  represents  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangement  will  benefit  Account  I  and 
the  Participants.  State  Mutual  will 
maintain  at  its  administrative  offices 
and  make  available  to  the  Commission  a 
memorandum  setting  forth  the  basis  for 
its  conclusion. 


4.  State  Mutual  represents  that 
Account  I  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  they 
adopt  plans  under  Rule  12b-l  under  the 
1940  Act  to  finance  ^tribution 
expenses,  to  have  sucn  plans  formulated 
and  approved  by  a  board  of  trustees  (or 
directors),  a  majority  of  whom  are  not 
"interested  persons"  of  such  investment 
companies  within  the  meaning  of 
section  2(a)(19)  of  the  1940  Act. 

Conclusion 

For  the  reasons  and  on  the  basis  of 
the  facts  set  forth  above.  Applicants 
assert  that  the  requested  exemptions 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  deduct  the  mortality  and 
expense  risk  charge  under  the  Contracts 
meet  the  standards  in  section  6(c)  of  the 
1940  Act.  Applicants  assert  the 
requested  exemptions  are  necessary  and 
appropriate  in  the  public  interest,  and 
are  consistent  with  the  protection  of 
investorsand  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  92-14824  Filed  6-23-92:  8:45  am] 

BH.UNG  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
U.S.C.  app.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification  of 
the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3175 

Applicants:  ■ 

CSX  Transportation,  Mr.  W.J.  Scheerer. 

Chief  Engineer-Train  Control,  500 

Water  Street,  Jacksonville.  Florida  " 

32202. 
Indiana  Hi-Rail  Corporation,  Mr.  R. 

Powell  Felix.  President.  R.R.  1. 

Connersville.  Indiana  47331. 
City  of  Tiffin  Port  Authority,  Mr.  James 

D.  Supaiice,  Chairman,  P.O.  Box  767. 

Tiffin,  Ohio  44883-0767. 


CSX  Transportation  (CSXT).  Indiana 
Hi-Rail  Corporation,  and  the  City  of 
Tiffin  Port  Authority  jointly  seek 
approval  of  the  proposed  discontinuance 
and  removal  of  Tiffin  Interlocking, 
milepost  B124.3,  near  Tiffin,  Ohio,  on  the 
Detroit  Division,  Willard  Subdivision  of 
CSXT;  consisting  of  the  conversion  of 
five  power-operated  switches  (numbers 
28.  37.  38.  44.  and  45)  to  hand  operation, 
removal  of  all  remaining  power- 
operated  switches  and  movable  point 
frogs,  and  removal  of  all  controlled 
signals.  The  carrier  proposes  to  operate 
by  signal  indications  of  an  automatic 
block  signal  system  within  yard  limits 

The  reason  given  for  the  proposed 
changes  is  that  the  facilities  are  no , 
longer  needed  for  present  day  operation. 

BS-AP-No.  3176 

Applicant:  Chicago  and  North 
Western  Transportation  Company,  Mr. 
D.E.  Waller,  Vice  President-Engineering 
and  Materials,  One  Northwestern 
Center,  Chicago.  Illinois  60606. 

The  Chicago  and  North  Western 
Transportation  Company  seeks 
approval  of  the  proposed  reduction  of 
the  limits  to  "CY"  Interlocking,  milepost 
2.7,  near  Chicago,  Illinois,  on  the 
Kenosha  Subdivision:  consisting  of  the  ' 
conversion  of  power-operated  switch 
No.  40  to  hand  operation  and  the 
relocation  of  dwarf  signal  No.  39SL 

The  reason  given  for  the  proposed 
changes  is  the  partial  retirement  of  yard 
track  No.  6.  with  the  remaining  stub 
track  used  for  occasional  storage  of 
work  equipment. 

BS-AP-No,  3177 

Applicant:  Southern  Pacific 
Transportation  Company.  Mr.  J.A. 
Turner.  Engineer-Signals,  Southern 
Pacific  Building,  One  Market  Plaza,  Sian 
Francisco,  CaUfomia  94105. 

The  Southern  Pacific  Transportation 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal  of 
the  automatic  block  signal  system 
between  milepost  1216.12  and  milepost 
1216.43.  on  the  Clifton  Branch  single 
track,  near  Clifton,  Arizona,  Lordsburg 
District,  El  Paso  Division,  consisting  of 
the  discontinuance  and  removal  of  all 
automatic  block  signals.  The  carrier 
proposes  to  operate  under  yard  hmit 
rules. 

The  reason  given  for  the  proposed 
changes  is  that  the  traffic  no  longer 
requires  the  signal  system  for  present 
day  operations. 

BS-AP-No.  3178 

Applicant 
Northern  Indiana  Commuter 
Transportation  District,  Mr.  Victor  R. 
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Babin,  General  Manager,  601  North 

Roeske  Avenue. 

Michigan  City.  Indiana  46360-2669. 
Chicago  SouthShore  and  South  Bend 

Railroad.  Mr.  H.  Terry  Hearst, 

President.  505  North  Carroll  Avenue, 

Michigan  City,  Indiana  46360-5082. 

The  Northern  Indiana  Commuter 
Transportation  District  and  Chicago 
SouthShore  and  South  Bend  Railroad 
jointly  seek  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  single  main  track, 
between  milepost  1.9  and  milepost  3.18, 
near  South  Bend.  Indiana,  consisting  of 
the  discontinuance  and  removal  of  three 
automatic  block  signals,  numbers  18,  24, 
and  25. 

The  reason  given  for  the  proposed 
changes  is  that  future  traffic  reduction 
and  the  resultant  minimal  usage  does 
not  warrant  the  continued  maintenance 
of  the  block  signal  system  on  this 
trackage. 

Rule,  Standards  and  Instructions 
Application  (RS&I-AP>-No.  1081 
Reconsideration 

Applicant:  CSX  Transportation,  Mr. 
W.J.  Scheerer,  Chief  Engineer-Train 
Control,  500  Water  Street.  Jacksonville. 
Florida  32202. 

Predecessor  applicant:  Richmond. 
Fredericksburg  and  Potomac  Railroad 
Company. 

CSX  Transportation  seeks  relief  from 
the  requirements  of  §  238.566  of  the 
Rules,  Standard  and  Instructions  to  the 
extent  that  CSXT  be  allowed  to  operate 
non-equipped  CSXT  locomotives 
between  Richmond,  Virginia,  milepost 
4.8  and  Doswell,  Virginia,  milepost  21.8, 
on  the  RF&P  Subdivision.  Baltimore 
Division,  former  trackage  of  the 
Richmond,  Fredericksburg  and  Potomac 
Railroad  Company. 

Applicant's  justification  for  relief  To 
afford  economies  of  operation,  in  that 
excess  CSXT  trackage  would  be 
abandoned. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA.  400  Seventh  Street,  SW., 
Washington.  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of  the 
protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 


that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC.  on  June  17. 1992. 
Phil  Olekszyk,         » 
Deputy  Associate  Administrator  for  Safety. 
IFR  Doc.  92-14779  Filed  6-23-92;  8:45  am] 

MLUNO  COOC  491O-06-K 


National  Highway  Trafflfc  Safety 
Administration 

(Docket  No.  92-30-No.l] 

Bridgestone/ Firestone,  Inc.;  Receipt 
of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Bridgestone/Firestone,  Inc.. 
(Bridgestone/Firestone)  of  Akron.  Ohio, 
has  determined  that  some  of  its  tires  fail 
to  comply  with  49  CFR  571.109.  "New 
Pneumatic  Tires."  (Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
109).  and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573. 
Bridgestone/Firestone  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  on  the 
basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

During  the  period  of  February  26, 1991 
through  April  24, 1991,  Bridgestone/ 
Firestone  manufactured  7.259  tires, 
designated  P215/70R14  FR480  W2HY 
FR5  081  thru  161,  that  bear  incorrect 
serial  information.  The  information 
should  read  P215/70R14  FR480  W2HY 
FR5  081  thru  161,  however  the  "2"  in 
■■W2HY"  was  omitted  on  the  subject - 
tires.  The  missing  "2"  is  part  of  an 
identification  code  which  identifies 
Bridgestone/Firestone  as  the 
manufacturer  of  the  tire.  The 
noncompliance  resulted  when  an  error 
was  made  during  the  manufacturing  of 
the  serial  marker. 

Section  S4.3  specifies  that  each  tire  be 
labeled  with  the  name  of  the 
manufacturer  or  brand  name,  and 
number  assigned  to  the  manufacturer  in 
the  manner  specified  in  Part  574. 

Bridgestone/Firestone  supports  its 
petition  for  inconsequential 
noncompliance  with  the  following: 

All  tires  manufactured  in  the  affected  size/ 
ty'pe  meet  ail  requirementa  of  Standard  *ri09 


except  label  requirements  pertaining  to 
S4.3.3. 

If  there  would  be  need  for  the  consumer  or 
manufacturer  representative  to  read  the 
serial,  sufficient  information  exists  to  define 
the  manufacturing  location  as  Bridgestone/ 
Firestone.  Inc.  Wilson,  North  Carolina. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of 
Bridgestone/Firestone.  described  above. 
Comments  should  refer  to  the  Docket 
Number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street.  SW..  Washington.  DC. 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  July  24. 1992. 
(15  U.S.C.  1417;  delegation  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8) 

Issued  on:  June  17. 1992. 
Bairy  Felrice, 

Associate  Administrator  for  Rulemaking 
[FR  Doc.  92-14778  Filed  6-23-82;  8:45  am] 

BILLING  COOe  4910-M-ll 


[Docket  No.  92-02;  Notice  21 

Determination  That  Nonconforming 
1989  Mercedes  Benz  200E  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

action:  Notice  of  determination  by 
NHTSA  that  nonconforming  1989 
Mercedes  Benz  200E  passenger  cars  are 
eligible  for  importation. 


SUMMARY:  This  notice  aimounces  the 
determination  by  NHTSA  that  1989 
Mercedes  Benz  200E  (Model  ID  124.021) 
passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards  (the 
1989  Mercedes  Benz  260E.  Model  ID 
124.028).  and  they  are  capable  of  being 
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readily  modified  to  conform  to  the 
standards. 

DATES:  The  determination  is  effective  as 
of  June  24, 1992. 

FOR  FURTHER  INFORMUTION  CONTACT 

Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c]{3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that  was 
not  originally  manufactured  to  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990,  unless  NHTSA 
has  determined  that 

"(I)  the  motor  vehicle  is  *  *  * 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  (of  the  Act). 
and  of  the  same  model  year  *  *  *  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  *  *  *." 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  dose  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that  it 
has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

C&K  Automotive  Conversion,  Inc.  of 
Anaheim.  California  (Registered 
Importer  No.  R-90-007),  petitioned 
NHTSA  to  determine  whether  1989 
Mercedes  Benz  200E  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  published  notice  of  die 
petition  on  March  31. 1992  (57  FR  10946), 
to  afford  an  opportunity  for  pubhc 
comment  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  EHgibOity  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 


indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating  that 
"the  vehicle  is  eligible  for  entry.  VSP  #  11 
is  the  vehicle  eligibility  number  assigned 
to  vehicles  admissible  under  this  notice 
of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1989  Mercedes  Benz  200E  (Model 
ID  124.021)  is  substantially  similar  to  a 
1989  Mercedes  Benz  260E  (Model  ID 
124.026)  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  section  114  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  IS  U.S.C.  1397(c)(3)(AMi)(I)  and 
[QliHy.  49  CFR  S93.8;  delegation  of  authority 
at  49  CFR  1.50  and  501A 

Issued  on:  June  19. 1992. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  92-14858  Filed  6-23-92:  8:45  am] 

BILUNQ  CODE  4910-59-M 


Research  and  Special  Programs 
Administration 

[Docket  No.  WPOA-1] 

Waiver  of  Preemption  Determination 
No.  1  (WPD-I),  City  of  New  Yorii; 
Application  for  Waiver  of  Preemption 
as  to  Fire  Department  Regulations 
Concerning  Piclcup/Delivery 
Transportation  of  Flammabte  and 
Combustibte  Liquids  and  Flammable 
and  Combustibte  Gases 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  Transportation. 

ACTION:  Waiver  of  Preemption 
Determination  No.  1  (WPD-1); 
correction. 

summary:  RSPA  is  correcting  errors  in 
the  text  of  WPD-1.  concerning  City  of 
New  York  Fire  Department  regulations 
governing  trucks  that  pick  up  or  deliver 
flammable  and  combustible  liquids  and 
gases  in  New  York  City,  which  was 
published  in  the  Federal  Register  on 
June  2, 1992  (57  FR  23278). 

FOR  FURTHER  iNFORMATION  CONTACT: 

Frazer  C.  Hilder.  Office  of  the  Chief 
Counsel  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001  (Tel.  No.  202-366-4400). 


Corrections  to  WPD-1 

1.  On  page  23280,  in  the  first  column, 
in  the  last  paragraph  beginning  'The 
City's  requirements  at  issue  *  *  *•'  the 
case  number  of  National  Paint  & 
Coatings  Ass'n.  Inc.  v.  City  of  New  York 
in  the  ninth  line  should  read  "No.  CV- 
84^525  (ERK)." 

2.  On  page  23281,  in  the  third  columa 
in  the  second  to  last  paragraph 
beginning  'Trucks  built  to  MC-306 

the  citation  "Id."  in  the  fifth  line 

should  read  "NYC  Appl.  14." 

3.  On  page  23283.  in  the  first  column, 
in  the  second  full  paragraph  beginning 
"Until  recently,  *  *  *"  the  words  "it  its" 
in  the  third  line  should  read  "if  its." 

4.  On  page  23283,  in  the  third  column, 
in  the  second  full  paragraph  beginning 

"With  regard the  word 

"majority"  in  the  first  line  should  read 
"minority." 

5.  On  page  23284,  in  the  second 
column,  in  the  first  full  paragraph 

beginning 'The  City's  Exhibit  35. 

the  word  "result"  in  the  fifth  line  should 
read  "results." 

6.  On  page  23284.  in  the  second 
column,  in  the  last  paragraph  beginning 
"Opponents  of  the  City's  apphcation 

*  *  *"  the  words  "fewer"  (three  times) 
and  "less"  in  the  quotation  from  Mobil's 
comments  in  the  fifth  and  sixth  lines 
should  be  emphasized  (by  underlining  or 
italics). 

7.  On  page  23284,  in  the  third  column, 
the  third  indented  paragraph  is 
corrected  by  inserting  the  words 
"hazardous  materials,  when  the"  after 
the  word  "carrying"  in  the  second  line. 

8.  On  page  23285,  in  the  first  column, 
in  the  second  full  paragraph  beginning 
"Matack  alleges  *  *  *"  the  abbreviation 
"TUA"  in  the  eighth  line  should  read 
"UTA." 

9.  On  page  23286.  in  the  first  column, 
in  the  carryover  paragraph  the  word 
"while"  in  the  sixth  line  should  read 
"which." 

10.  On  page  23287,  in  the  first  column, 
in  the  first  full  paragraph  beginnmg 
"Addressing  the  City's  argument  *  *  *" 
the  word  "state"  in  the  fifth  line  should 
read  "states." 

11.  On  page  23287.  in  the  first  column, 
in  the  last  full  paragraph  beginning  "In 
their  letter  •  *  *••  after  the  words  "the 
very"  in  the  third  line  insert  "next" 

12.  On  page  23287.  in  the  third  column, 
in  the  last  paragraph  beginning  "These 
and  the  other  •  *  •"  delete  the  word  "a" 
in  the  sixth  line. 

13.  On  page  23288.  in  the  second 
column,  in  the  last  full  paragraph 
beginnii.g  "e.  Finding  on  level  of 
protection the  figures  "  '40-59%'  " 


t. 
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in  the  next  to  the  last  line  should  read 
••  ■40-50%.'  ■' 

14.  On  page  23294.  in  the  third  column, 
in  the  last  "full  paragraph  beginning  "On 

the  other  hand, insert  '■?]?■■  after 

•■54'  in  the  fifth  line  and  change  the 
word  "trucks  "  in  the  seventh  line  to  read 
"truck's." 

15.  On  page  23295,  in  the  second 
column,  in  the  second  full  paragraph 
beginning  "A.  A  waiver  of  preemption 

the  word  "reason  '  in  the  fourth 

line  should  read  "reasons." 

Issued  in  Washington,  DC  on  June  18. 1992. 
Alan  I.  Roberts. 

Assoc)  ate  A  dministrator  for  Hczordous 
Materials  Safety. 

[FR  Doc.  92-14821  Filed  6-23-92:  8:45  am) 
BILUNG  COOE  4910-6&-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated;  )une  17. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public  . 
information  collection  requirement(s)  to 
ONIB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220 

Internal  Revenue  Service 

OMB  Number:  1545-0129. 

Form  Number:  IRS  Form  1120-POL. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for 
Certain  Political  Organization. 

Description:  Certain  political 
organizations  file  Form  1120-POL  to 
report  the  tax  imposed  by  se^^ction  527. 
The  form  is  used  to  designate  a 
principal  business  campaign 
committee  that  is  subject  to  a  lower 
rate  of  tax  under  section  527(h).  IRS 
uses  Form  1120-POL  to  determine  if 
the  proper  tax  was  paid. 

Respondents:  Non-profit  institutions. 
Small  businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,527. 


Estimated  Burden  Hours  Per 
Respondent /Recordkeeper: 

Recordkeeping 14  hours,  35 

minutes. 

Learning  about  the  law  or  the    6  hours,  23 

form.  minutes. 

Preparing  the  form 15  hours,  17 

minutes. 

Copying,     assembling,     and    2  hour^,  23 

sending  the  form  to  IRS.  minutes. 

Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  252.530  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Mcncgement  Officer. 
[FR  Doc.  92-14812  Filed  ft-2^92;  8:45  am] 

BILLING  COOE  4S30-01-M 


Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent /Recordkeeper 

Recordkeeping '  minutes. 

Learning  about  the  law  or  the    2  minutes. 

form. 

Preparing  the  form 20 

mmules. 
Copying,  assembling,  and  send-    20 

ing  the  form  to  IRS.  minutes. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  41.000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503.  , 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer 
(FR  Doc.  92-14813  Filed  6-23-92;  8:45  am) 

BILLING  COOE  4e30-O1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  June  17. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementis)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Departm.ent 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  N'W.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1033, 

Form  Number:  IRS  Form  a453-E. 

Type  of  Review:  Extension. 

Title:  Employee  Benefit  Plan  Declaration 

and  Signature  for  Electronic/Magnetic 

Media  Filing. 
Description:  This  form  will  be  used  to 

secure  taxpayer  signatures  and 

declarations  in  conjunction  with  the 

Electronic  Filing  of  Forms  5500,  5500- 

CyR.  and  5500EZ.  These  forms, 

together  with  the  electronic 

transmissioDi  will  comprise  the  annual 

information  returns. 
Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans  Benefits  Administration 

Opportunity  for  Readtudicatlon  of 
Certain  Ionizing  Radiation  Claims 

AQENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 


summary:  Notice  is  hereby  given  of  the 
opportunity  for  readjudication  of  certain 
claims  for  service-connected  disability 
or  death  benefits  based  on  alleged 
ionizing  radiation  exposure  in  military 
service  resulting  from  atomic  weapons 
testing  or  the  atomic  bombing  of 
Hiroshima  or  Nagasaki,  Japan.  This 
opportunity  for  readjudication  is  made 
pursuant  to  an  order  of  the  court  in 
National  Association  of  Radiation 
Survivors  v.  Derwinski,  No.  C-83-1861- 
MHP  (N.D.  Cal.)  and  is  intended  to 
redress  the  effects  of  the  attorney  fee 
limitation  challenged  in  the  lawsuit, 
Public  Law  85-657,  sections  3404,  3405. 
72  Stat.  1236-39  (formerly  codified  at  38 
U.S.C.  3404.  3405),  which  the  Court 
found  unconstitutional  as  applied  to 
certain  individuals.  This  opportunity  is 
available  only  to  class  members  in  this 
case  who  elect  to  have  their  claims 
adjudicated  with  the  assistance  of  an 
attorney  who  is  a  member  in  good 
standing  of  the  bar  of  the  State  where  he 
or  she  practices. 
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dates:  Requests  for  readjudication  of 
the  affected  claims  must  be  received  by 
the  Department  of  Veterans  Affairs 
(VA)  before  June  25. 1993. 

FOR  FURTHEM  INFORMATION  CONTACT 

Steven  Thomberry,  Consultant. 
Regulations  Staff  (211B),  Compensation 
and  Pension  Service.  Veterans  Benefits 
Administration.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  In  order 
to  redress  the  effects  of  the  past 
application  of  the  attorney  fee  limitation 
challenged  in  the  NARS  lawsuit.  VA  has 
been  ordered  to  offer  certain  class 
members  a  one-year  period  beginning 
June  24. 1992.  in  which  to  request  a 
readjudication  of  their  claims  with  the 
assistance  of  an  attorney. 

The  class  consists  of  claimants  who 
have  or  have  had  a  claim  pending  before 
the  VA  for  service-connected  disability 
and  death  benefits  based  on  alleged 
ionizing  radiation  exposure  in  military 
service  resulting  from  atomic  weapons 
testing  or  the  atomic  bombing  of 
Hiroshima  or  Nagasaki.  Japan. 

The  following  claimants  with  ionizing 
radiation  claims  are  not  eligible  to  take 
advantage  of  this  opportunity  for 
readjudication:  (1)  Those  whose  claims 
fall  under  the  Judicial  Review  Act  of 
1988;  (2)  those  who  received  or  in  the 


future  receive  a  lump  sum  payment 
under  the  Radiation  Exposure 
Compensation  Act.  Public  Law  101-426; 
and  (3)  those  who  have  received  or  have 
been  determined  by  VA  to  be  eligible  for 
presumptive  benefits  under  the 
Radiation-Exposed  Veterans' 
Compensation  Act  of  1988.  Public  Law 
100-321. 

Any  person  with  a  claim  for  service- 
connected  death  or  disability  benefits 
based  upon  exposure  to  ionizing 
radiation  may  request  readjudication  by 
sending  a  written  request  to  the  VA 
regional  office  having  jurisdiction  of  his 
or  her  claims  file,  or  to  the  office  that 
made  the  prior  decision  on  the  claim. 
Upon  receipt  of  the  written  request.  VA 
will  examine  the  records  for  the  purpose 
of  determining  eligibility  for  a 
readjudication.  Claimants  found  eligible 
wilfbe  notified  that  they  and  their 
attorneys  may  proceed  to  have  their 
prior  claim  readjudicated  based  on  the 
evidence  in  the  present  record,  as  well 
as  any  additional  evidence  the  claimant 
wishes  to  submit.  In  order  to  receive  this 
readjudication.  the  written  request  must 
be  received  by  VA  before  June  25. 1993. 
If  successful  on  a  readjudicated  claim,  a 
veteran  would  be  entitled  to  benefits 
dating  from  his  first  claim  for  disability 
or  death  compensation  concerning  a 
disease  which  resulted  from  his 


exposure  to  radiation  during  the 
atmospheric  nuclear  tests  or  the 
occupation  of  Hiroshima  or  Nagasaki,  or 
the  date  upon  which  his  radiogenic 
disease  became  manifest,  whichever 
came  later.  Claimants  eligible  to  take 
advantage  of  this  opportunity  may  make 
any  arrangement  for  payment  of  fees  to 
their  attorney,  up  to  the  time  when  a 
decision  of  the  Board  of  Veterans 
Appeals  on  the  readjudicated  claim 
becomes  final.  After  that  time,  the  fee 
arrangement  that  a  claimant  may  make 
with  die  attorney  will  be  governed  by 
the  Veterans'  Judicial  Review  Act. 
Public  Law  100-^87.  section  104. 102 
Stat.  4108  (1988). 

VA  has  identified  claimants 
potentially  eligible  for  readjudication 
through  the  Special  Issues  Rating 
System  (SIRS),  the  Pending  Issue  File 
(PIF).  and  a  separate  database 
maintained  by  the  Board  of  Veterans 
Appeals.  It  has  sent  a  notification  to  the 
last  known  address  of  each  person 
identified.  The  purpose  of  this  notice  is 
to  inform  those  individuals  who  do  not 
receive  notice  through  the  mail  of  VA's 
offer. 

Dated:  June  17. 199:. 
Edward ).  Derwinski. 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  92-14805  Filed  6-23-«2:  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  artd  Indian  Housing 

24  CFR  Parts  905  and  965 

[Docket  No.  R-92-1371;  FR-220»-F-04| 

RIN  2577-AA32 

Indian  Housing:  Revised  Consolidated 
Program  Regulations 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

ACTION:  Final  rule. 


Rulewction 


905  624.  627 

905642 

906.648 

905  715-730. 
905  964.965 


SUMMARY:  This  final  rule  modifies 
slightly  the  interim  rule  now  in  effect 
that  consolidated  rules  applicable  to  all 
aspects  of  the  Indian  housing  programs 
administered  by  Indian  Housing 
Authorities  (IHAs).  It  includes  changes 
to  rules  governing  the  public  and  Indian 
housing  programs,  generally,  that  have 
been  made  effective  in  rulemakings 
published  since  the  interim  rule  was 
published.  This  final  rule  is  needed  to 
respond  to  comments  received  on  the 
interim  rule  and  to  correct  omissions  of 
certain  pertinent  provisions  of  the  HUD 
rules  governing  public  and  Indian 
housing  programs  generally. 

EFFEcnvi  DATE  October  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Dominic  Nessi.  Director,  Office  of  Indian 
Housing,  Room  4140.  Department  of 
Housing  and  Urban  Development. 
Washington.  DC  20410;  telephone  (202) 
708-1015  (voice),  or  (202)  708-0850 
(TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reductioa  Act  Statement 

The  following  information  collection 
requirements  in  this  rule  were  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  under  the  stated 
approval  numbers; 


Rute  section 


905  220(a).  407(a).. 

905.240.  245(b) 

905  509(g)  a  (h).... 

905  555.; 

905  260(f)(3) 

905275 

905  301 

905  340(a) 

905  345(C0.  428(C).. 

905  360 

905.416 

905  555.  570.575. 

905  570(e),  575 

905603 _ 

905  618(b) 


Approval 
no. 


2577-0030 
2577-0031 
2577-0114 
2577-0090 
2577-0021 
2577-0033 
2577-0063 
2577-0006 
2577-0114 
2577-0130 
2577-0003 
2577-0090 
2577-0090 
2577-0024 
2577-0048 


Approval 
no. 


2577-0048 
2577-0104 
2577-0044 
2577-0029 
2577-0062 


The  following  information  collection 
requirements  in  this  rule  are  being 
submitted  to  OMB  for  review  under  the 
Paperwork  Reduction  Act  of  1980. 
Pending  approval  of  these  information 
collections  by  OMB  and  the  assignment 
of  an  OMB  control  number,  no  person 
may  be  subjected  to  a  penalty  for  failure 
to  comply  with  these  collections; 
§§  905.140(c)(i).  905.160(a)(3)(ii).  905.165, 
905.225(a).  905.260(f)(2),  905.325. 
905.434(b)(1).  905.523.  905.618(c)  &  (j). 
905.639.  905.645.  905.654.  905.745,  905.755. 
905.770.  905.931.  905.937,  905.964.  and 
905.965.  Upon  approval  by  OMB,  a 
notice  containing  the  approval  numbers 
will  be  published  in  the  Federal 
Register. 

n.  Background 

Enactment  of  the  Indian  Housing  Act 
of  1988  (Pub.  L  100-358. 102  Stat.  676) 
underscored  the  need  for  this  separate 
comprehensive  rule  applicable  to  Indian 
housing.  The  Indian  Housing  Act  of  1988 
created  a  separate  title  II  of  the  United 
States  Housing  Act  of  1937  (42  U.S.G. 
1437aa)  applicable  to  Indian  housing 
and  provided  that  changes  to  the 
existing  title  would  not  automatically 
apply  to  Indian  housing.  It  also  provided 
that  the  Indian  housing  program  is  to  be 
administered  in  accordance  with 
regulations  issued  under  notice  and 
comment  rulemaking  procedures,  in 
consultation  with  Indian  housing 
authorities.  The  regulations  affecting 
Indian  housing  that  have  not  been 
consolidated  in  part  905  are  those  found 
In  title  24  CFR  chapters  I.  VII  and  XII, 
and  in  part  961  (grants  for  drug 
elimination  in  public  and  Indian  housing 
programs). 

This  rule  was  preceded  by  a  proposed 
rule,  published  on  June  29. 1988  (53  FR 
24554).  and  an  interim  rule,  published  on 
June  18. 1990  (55  FR  24722).  The 
Department  received  forty-three  public 
comments  in  response  to  publication  of 
the  interim  rule  during  the  comment 
period.  Of  these,  all  were  from  IHAs 
except  for  two.  which  were  from  IHA 
consultants.  There  were  six  additional 
comments  submitted  by  IHAs  after  the 
close  of  the  comment  period. 

This  rule  responds  to  the  public 
comments  received  on  the  interim  rule. 
It  also  includes  changes  based  on  other 
intervening  rules  and  changes  that  the 
Department  has  determined  are 


necessary  to  complete  the  separation  of 
the  Indian  housing  regulations  from  the 
public  housing  regulations. 

III.  Description  of  Changes 

A.  Subpart  A — General 

Definitions  (Section  905.102) 

A  number  of  comments  were  received 
related  to  the  definition  of  adjusted 
income.  They  include  suggestions  to 
increase  the  deduction  to  $1,000  for  each 
dependent,  allow  participants  to  claim 
both  child  care  and  excessive  travel 
expenses,  redefine  the  term  "annual 
income"  to  reflect  net  income  rather 
than  gross  income  minus  deductions, 
equate  the  deduction  to  those  used  by 
the  Internal  Revenue  Service  and 
eliminate  child  support  payments  from 
the  calculation  of  gross  income. 
These  issues  were  previously 
addressed  in  the  preamble  of  the  Interim 
Indian  Housing  rule  published  on  June 
18, 1990.  At  the  time,  the  Department 
stated  that  Congress  had  expressly 
adopted  the  approach  of  allowing 
certain  specified  deductions  from  gross 
income  in  its  formulation  of  the  income 
based  rents  and  homebuyer  payments. 
Since  the  definition  of  adjusted  income 
is  specified  by  statute.  HUD  is  not  free 
to  make  this  type  of  change  without  a 
legislative  amendment. 

One  commenter  asked  that  the 
definition  of  elderly  be  lowered  from 
age  62  to  55.  This  comment  is  identical 
to  one  received  on  the  proposed  rule. 
Our  answer  must  be  the  same:  The 
definition  is  a  statutory  one  and 
legislative  action  would  be  required  in 
order  for  the  rule  to  be  changed. 

It  was  suggested  that  definitions 
should  be  added  for  the  terms  sporadic 
income,  payment  in  lieu  of  taxes 
(PILOT),  principal  residence, 
cooperation  agreement,  latent  defect 
and  high  risk.  We  have  added 
definitions  for  PILOT,  cooperation 
agreement  and  latent  defect.  High  risk  is 
already  defined  in  the  rule.  Sporadic 
income  and  principal  residence  are 
defined  by  the  Indian  housing  authority 
in  its  admission  and  occupancy  policy. 
A  number  of  respondents  requested 
that  the  term  "HUD"  refer  to  the  Office 
of  Indian  Programs  (OIPs)  unless 
otherwise  stated.  In  developing  this  rule, 
the  Department  has  attempted  to  be  as 
specific  as  possible  in  specifying 
organizational  levels.  We  also  have 
added  additional  clarification  on  the 
relationship  of  the  Regional 
Administrator  to  the  OIPs. 

Commenters  recommended  that  the 
definition  of  an  Indian  area  should  be 
broadened,  to  permit  Tribes  to  develop 
housing  units  off-reservation.  The 
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Department  allows  an  IHA  to  develop 
units  wherever  it  has  the  authority  to 
fully  operate  the  program,  so  the 
Department  believes  that  no  change  to 
the  regulation  is  necessary. 

A  number  of  comments  were  received 
requesting  changes  in  the  definition  of 
the  Comprehensive  Improvement 
Assistance  Program.  These  changes 
have  been  considered  and  were 
addressed  in  the  final  CLAP  subpart  1/ 
Comprehensive  Grant  program  rule 
issued  separately. 

Comments  were  received  on  the 
interim  rule,  as  on  the  proposed  rule, 
suggesting  changes  in  the  definition  of 
net  famiiy  assets.  We  note  that  this 
definition,  as  other  definitions  related  to 
income,  follow  the  same  language  as 
those  applicable  to  most  of  HUD's 
assisted  housing  programs  (under  both 
the  U.S.  Housing  Act  of  1937  and  certain 
provisions  of  the  National  Housing  Act). 
Changes  in  these  definitions  require 
consultation  vtrith  the  Department  of 
Agriculture,  in  accordance  with 
statutory  directive,  since  that  agency  is 
required  to  follow  HUD's  definition  of 
income  (and  related  definitions). 
Therefore,  any  significant  change  to 
these  definitions  would  require  action  to 
amend  regulations  for  several  programs. 

Comments  were  received  requesting 
that  basic  telephone  service  for  elderly 
residents  be  included  in  the  definition  of 
utility  for  the  purposes  of  providing  a 
deduction.  The  Department  has 
reviewed  this  request  and  has 
determined  that  at  this  time  it  does  not 
wish  to  change  the  definition  of  basic 
utilities  without  greater  study  as  to  the 
financial  and  practical  implications. 

Assistance  From  Indian  Health  Service 
and  Bureau  of  Indian  Affairs  [Section 
905.110) 


It  was  suggested  that  HUD  clarify  its 
position  as  the  lead  agency  under  the 
interdepartmental  Agreement.  Language 
has  been  added  to  further  clarify  this 
relationship.  The  final  rule  states  that 
HUD  will  take  the  lead  in  promoting 
inter-agency  cooperation  and 
communication. 

Applicability  of  Civil  Rights 
Requirements  (Section  905.115) 

A  number  of  comments  were  received 
asking  for  changes  in  HUD's  references 
to  the  Indian  Civil  Rights  Act,  as  well  as 
other  Federal  fair  housing  laws.  It  is  the 
Department's  position  that  the  current 
statement  of  applicability  in  the  interim 
rule  is  correct  and  is  necessary  to 
address  issues  arising  anywhere  in 
Indian  country.  Therefore,  the  final  rule 
retains  the  same  provisions. 


Compliance  With  Other  Federal 
Requirements  (Section  905.120) 

Comments  were  received  requesting  a 
waiver  from  Davis-Bacon  wage  rate 
requirements.  Hiis  is  a  statutory 
requirement  and  no  change  can  be  made 
in  the  regulation  without  legislative 
action. 

Establishment  of  IHAs  by  Tribal 
Ordinance  (Section  905.126) 

Comments  were  received  on  both 
sides  of  the  issue  of  whether  or  not  to 
Include  the  Tribal  ordinance  in  the  rule. 
Its  omission  fitim  the  Interim  rule  was 
criticized  as  a  method  to  make  HUD 
changes  to  it  easier.  The  Department 
believes  that  any  change  to  the 
ordinance  should  be  subject  to  public 
comment.  Therefore,  it  has  been 
included  as  appendix  I  to  subpart  A  of 
this  final  rule,  making  the  rule  as 
comprehensive  as  possible. 

It  was  suggested  that  HUD  only  be 
required  to  approve  ordinances  for  IHAs 
which  are  seeking  HUD  assistemce.  The 
Department  agrees  with  this  statement 
and  believes  that  no  change  is  required 
to  the  current  ordinance  or  regulations 
to  permit  this. 

IIIA  Commissioners  Who  Are  Tenants 
or  Homebuyers  (Section  905.130) 

There  were  numerous  comments  on 
the  ability  of  commissioners  to  serve  as 
employees  under  extremely  unusual 
circumstances  with  HUD  approval. 
Some  commenters  felt  that  HUD  should 
not  have  to  approve  such  an 
arrangement.  Others  believed  that 
commissioners  should  not  be  able  to 
serve  as  employees  and  commissioners 
at  the  same  time.  Since  there  was  no 
clear  statement  on  either  side,  the 
Department  chooses  to  leave  the  current 
language,  although  one  change  has  been 
made  to  allow  the  HUD  field  office  to 
make  the  approval.  This  system  allows 
for  sufficient  IHA  flexibility. 

A  similar  comment  requested  that 
HUD  prohibit  board  members  from 
participating  in  official  actions  if  they 
are  not  in  compliance  with  outstanding 
policies  and  program  requirements. 
While  the  Department  is  concerned  that 
any  Board  member  would  violate 
program  requirements  that  the  Board 
has  been  selected  to  uphold,  it  beheves 
it  is  unnecessary  to  add  a  provision  to 
the  regulations  on  this  issue.  The  Tribal 
Ordinance  provides  a  basis  for  removing 
a  Board  member  for  cause. 

Administrative  Capability  (Section 
905.135) 

A  number  of  comments  were  received 
on  the  administrative  capability  section 
asking  for  greater  clarification  of  the 


definition  of  capacity,  for 
discontinuation  of  the  term  "high-risk", 
for  elimination  of  the  subjectivity  found 
in  the  current  definition,  and  for  greater 
specificity  on  the  appeals  process.  This 
section  has  been  revised.  "The 
Department  believes  that  the  interim 
rule  may  have  disqualified  for  funding 
some  IHAs  whose  administrative 
deficiencies  were  not  sufficiently  serious 
to  warrant  it.  Therefore,  this  final  rule 
makes  it  clear  that  a  "high-risk"  IHA 
may  be  eligible  for  funding,  but  with 
limitations.  The  use  of  the  term  "high- 
risk"  is  required  by  24  CFR  85.12  and 
cannot  be  eliminated.  In  addition,  the 
appeals  process  was  clarified  to  state 
the  exact  number  of  days  permitted  for 
appeals. 

Certification  of  Housing  Managers 
(Section  905.140) 

Comments  were  received  requesting 
the  Department  to  allow  for  Indian 
preference  for  approved  certifying 
organizations.  "The  Department  feels  it  is 
unnecessary  to  award  a  preference 
because  it  is  possible  to  have  more  than 
one  approved  certifying  organization, 
and  housing  authorities  seeking 
certification  have  the  choice  to  utilize 
any  organization  they  wish. 

One  commenter  asked  that  the  term 
"national"  be  removed  from  the 
requirement  that  a  certifying 
organization  be  a  "national  housing 
management  organization".  This 
suggestion  was  adopted.  Another 
commenter  requested  that  only  the 
certifying  organization  or  its  successor — 
and  not  HUD — have  the  authority  to 
revoke  or  suspend  certification  (under 
paragraph  (h)).  The  Department  agrees 
that,  in  most  cases,  the  certifying 
organization  should  be  the  entity  to 
determine  when  to  revoke  or  suspend 
certification.  However,  there  may  be 
circumstances  where  HUD  must  act, 
such  as  when  the  certifying  organization 
or  its  successor  no  longer  exists.  The 
rule  has  been  modified  to  clarify  this 
intent. 

Other  comments  included  expanding 
certification  to  cover  other  activities 
such  as  maintenance  and  financial 
administration,  adding  a  process  for 
"third-party"  appeals  and  a  more 
frequent  review  of  certifying 
organizations.  The  Department  believes 
that  the  current  process  is  working 
reasonably  well  and  that  no  such 
changes  are  necessary  at  this  time. 

B.  Subpart  B — Procurement 

Numerous  commenters  commended 
the  Department  on  the  inclusion  of 
procurement  as  a  subpart  in  the 
regulations.  In  addition,  many  requested 


28242 


Federal  Regigter  /  Vol.  57.  No.  122  /  Wednesday.  June  24.  1992  /  Rules  and  Regulations 


that  model  policies  and  a  procurement 
handbook  be  developed.  The 
Department  agrees.  A  model  policy  has 
been  developed  and  issued  (Notice  91- 
0005  ADM.  May  23. 1991)  and  a 
handbook  is  under  development. 

In  addition,  comments  were  received 
regarding  the  number  of  days  required 
for  certain  actions.  It  was  requested  that 
the  regulations  specifically  state 
whether  they  are  calendar  or  working 
days.  The  Department  has  made  the 
change  to  specify  calendar  days. 

Indian  Preference  (Section  905.165) 

A  commenter  stated  that  HUD  needs 
to  address  the  issue  of  whether  or  not 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  overrules  local  Tribal 
preference  or  not  The  Act  does  not 
permit  Tribal  preference  with  respect  to 
use  of  Federal  funds.  Therefore,  IHAs 
and  Tribal  governments  may  not  use 
local  Tribal  preferences  with  respect  to 
the  Indian  housing  program. 

A  commenter  asked  why.  since  HUD 
requires  Indian  preference  of  its 
grantees  and  sub-grantees,  it  does  not 
require  Indian  preference  in  the  hiring  of 
its  own  personnel.  The  commenter 
reasoned  that  since  title  II  of  the  United 
States  Housing  Act  of  1937  officially 
authorized  the  Indian  housing  program, 
there  should  be  a  HUD  hiring  preference 
in  favor  of  Indians.  There  is  no  statutory 
authority  for  HUD  to  give  such  a 
preference.  The  Department  cannot 
administratively  assume  such  authority. 

A  commenter  asked  that  in 
S  905.165(b)(2)  we  delete  the  last  part  of 
the  sentence  that  requires  that  the  IHA 
submit  the  documentation  to  HUD 
within  20  days,  as  well  as  retain  it  in  its 
files  for  HUD  review  for  three  years. 
They  reasoned  that  since  HUD  may 
review  copies  held  by  an  IHA  at  any 
time,  the  requirement  to  copy  the  HUD 
office  appears  burdensome.  The 
Department  agrees  and  the  change  has 
been  made. 

A  conwnenter  objected  to  the 
requirement  of  9  905.16S(c)(4)  that 
advertisements  for  bids  or  proposals 
either  include  the  locally-imposed 
preference  requirements  or  that  the 
advertisement  refer  prospective  bidders 
to  the  Tribal  governing  body  for 
information  about  the  preference 
requirements.  The  suggestion  that  local 
preferences  not  be  included  in  the 
advertisement  but  be  available  from  the 
Tribal  governing  body  is  included  so 
that  an  IHA  need  not  insert  the  lengthy 
preference  provisions  in  its 
advertisement.  No  change  has  been 
made. 

A  comment  was  received  that  there  is 
still  a  need  for  a  stronger  introductory 


statement  about  disapproving  "fronts"— 
entities  that  purport  to  be  eligible  for 
Indian  preference  but  are  not.  Clearly, 
IHAs  should  not  allow  ineligible  bidders 
to  receive  Indian  preference.  The 
Department  believes  that  the  regulations 
are  not  the  place  for  such  statements, 
but  plans  to  issue  a  notice  addressing 
this  issue. 

Commenters  recommended  that  the 
regulation  (5  905.165(f))  should  contain 
provisions  for  Indian  preference  protests 
to  be  heard  by  the  Tribal  procedure  if 
and  when  an  appropriate  forum  exists. 
The  Department  disagrees.  HUD  has  an 
interest  in  ensuring  that  Indian 
preference  is  administered  according  to 
Federal  laws,  and  this  can  best  be 
achieved  if  we  remain  in  the  appeals 
process.  No  change  has  been  made  to 
the  regulation. 

Bonding  Requirements  Applicable  to 
Development  Contracts  (Section 
905.170) 

Since  the  prociu^ment  subpart  now 
applies  to  all  contracts,  commenters 
suggested  that  there  is  a  need  to 
distinguish,  for  performance  and 
payment  assurance  purposes,  between 
small  construction  contracts,  large 
construction  contracts,  and  non- 
construction  contracts.  It  was 
recommended  that  HUD  should  not 
require  formal  "performance  and 
payment  assurances"  for  construction 
contracts  under  $50,000  and  for  most 
non-construction  contracts. 

The  Department  agrees  with  the  thrust 
of  this  comment  This  section  of  the 
subpart  applies  only  to  "development 
contracts",  and  a  similar  requirement  is 
found  in  the  modernization  subpart, 
applicable  to  rehabilitation  contracts. 
Therefore,  non-construction  contracts 
are  not  covered. 

With  respect  to  the  size  of  the 
contracts  covered,  however,  this 
provision  was  not  adequate.  Part  85 
requires  bonding  only  for  contracts  of 
$100,000  or  more,  and  this  section  has 
now  been  modified  to  follow  that 
provision. 

Wage  Rates  (Section  905.172) 

Many  comments  were  received 
advocating  changes  in  the  applicable 
wage  rates  that  would  require  statutory 
changes.  The  rule  cannot  be  changed  in 
any  significant  way  under  current  law. 

Methods  of  Procurement  (Section 
905.175) 

A  recommendation  was  made  that  in 
5  905.175(a)(2)(iii)  the  automatic 
rejection  of  a  bid  or  proposal  lacking  the 
statement  about  how  Indian  preference 
is  to  be  provided  in  the  award  of 
subcontracts  be  changed.  The  rule  could 


provide  that  the  IHA  give  the  proposer 
an  opportunity  to  submit  the  statement 
later,  to  avoid  disqualification.  The 
Department  agrees  with  this 
recommendation  for  Invitations  for  Bids 
(IFBs)  and  Requests  for  Proposals  (RFPs) 
only  in  limited  circumstances.  The  rule 
has  been  revised  to  permit  later 
submission  only  where  the  statement 
had  been  prepared  in  time  and  only 
when  it  is  submitted  within  five  days  of 
notification  of  its  omission. 

A  recommendation  was  made  with 
respect  to  small  purchase  procedures 
(paragraph  (b)(3)).  For  contracts  and 
purchases  under  $250,  it  was  suggested 
that  quotes  and  competitive  awards 
should  not  be  required.  A  similar 
comment  asked  that  the  requirement  for 
small  purchases  be  similar  to  those  in 
public  housing. 

The  Department  has  revised  the  rule 
to  eliminate  the  procedure  for  purchases 
under  $2,000.  The  procedures  for 
purchases  under  $125,000  permit 
solicitation  of  quotations  instead  of 
sealed  bids  or  competitive  proposals.  In 
combination  with  the  provision 
permitting  sole  source  procurement 
under  certain  circumstances,  this 
procedure  provides  sufficient  flexibility 
to  eliminate  the  need  for  a  separate 
provision  for  purchases  under  $2,000,  or 
some  smaller  amount 

A  commenter  stated  that  in  the 
sealed  bidding  procedure  (5  905.175(c)), 
single  bids  should  be  allowed  to  be 
accepted  if  the  IHA  determines  that  the 
bid  was  competitive  without  any 
requirement  that  "unusual 
circumstances"  be  present.  The 
Department  agrees  that  the  failure  of 
sealed  bidding  to  produce  more  than  one 
bid  is  a  sufficiently  unusual 
circumstance  under  S  85.36(d)(4)(i)  to 
warrant  HUD  authorization  of 
acceptance  of  the  bid.  Therefore,  this 
provision  recognizes  the  acceptability  of 
such  a  procedure  where  the  IHA 
determines  that  the  bid  is  a  reasonable 
price,  or  the  IHA  determines  that  delays 
caused  by  readvertising  would  result  in 
higher  costs  without  requiring 
demonstration  of  any  "unusual  | 

circumstances." 

C.  Subpart  C— Development 

Roles  and  Responsibilities  of  Federal 
Agencies  (Section  905.201) 

Comments  varied  on  whether  or  not  to 
include  the  Interdepartmental 
Agreement  as  an  appendix  in  the  rule. 
The  majority  of  comments  urged 
removal  of  the  Agreement  in  order  to 
expedite  changes  as  necessary.  The 
Department  agrees  with  this  position 
and  has  removed  the  Agreement.  Other 
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comments  expressed  the  concern  that 
the  Agreement  is  out  of  date  and  needs 
to  be  revised.  HUD  agrees  and  will 
make  an  effort  to  forge  a  new  agreement 
with  all  federal  agencies  involved  in  the 
development  process. 

Allocation  (Section  905.205) 

One  comment  advocated  allocation  of 
new  funding  based  on  both  need  and 
performance.  Over  the  years.  Tribal 
organizations  have  repeatedly  requested 
that  new  funding  allocations  to  HUD 
regions  be  based  solely  on  need.  At 
present,  we  feel  no  need  to  change  this 
practice. 

One  commenter  contended  that  HUD 
fails  to  take  actual  need  into  account  in 
allocating  funds,  as  required  by  the 
HUD  Reform  Act  of  1989.  This 
commenter  also  stated  that  Tribes 
should  have  an  opportunity  to  obtain 
and  use  census  data  in  order  to  show 
need,  and  that  HUD  should  establish  a 
specific  program  to  deal  with 
inadequate  BIA  assessments  of  need. 
(The  Consolidated  Need  Assessment 
compiled  by  the  Bureau  of  Indian 
Affairs  is  completed  and  signed  by     I 
Tribal  governments.  HUD  believes  that 
this  reporting  process  would  be  more 
meaningful  if  each  Tribal  goverrunent 
worked  closely  with  the  BIA  to  insure 
.  that  the  data  submitted  accurately 
reflects  its  housing  needs.)  The  current 
rule  does  not  require  that  the  BIA  data 
be  used,  and  Tribes  may  submit 
veritable  housing  need  data  compiled 
using  acceptable  sampling  techniques. 

In  the  interests  of  a  truly 
comprehensive  part  905,  it  was 
recommended  that  the  allocation 
regulation  found  at  24  CFR  part  791. 
subpart  D.  be  repHcated  in  this  rule.  It  is 
noted  that  chapter  VII  (the  700  series) 
rules  apply  by  their  terms  to  programs  of 
both  the  Assistant  Secretary  for  Housing 
and  the  Assistant  Secretary  for  Pubhc 
and  Indian  Housing.  Neither  the 
allocation  rule  nor  the  Social  Security 
Number  disclosure  rule  (part  750)  is 
replicated  in  this  rule.  The  intent  of  this 
rule  is  to  consolidate  all  provisions  from 
chapter  IX  (the  900  series),  issued  under 
the  authori^  of  the  Assistant  Secretary 
for  Public  and  Indian  Housing,  that 
apply  to  Indian  housing  programs.  The 
Department  believes  that  the  rules  in 
chapter  VII  affecting  more  that  the 
Indian  housing  programs  are  accessible 
and  suggests  the  conunenter  refer  to  that 
chapter  of  the  regulations  as  necessary. 

Production  Methods  and  Requirements 
(Section  905.215) 

A  number  of  comments  were  received 
regarding  the  statutory  requirement  for 
acquisition  rather  than  new  construction 
as  the  preferred  development  method  for 


new  Indian  housing  units.  Any  change  to 
this  provision  would  require  legislative 
action.  Other  comments  objected  to  the 
preference  for  large  family  units  over 
smaller  units.  This  is  no  longer 
statutorily  required,  because  of  a 
revision  to  the  1937  Act  by  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  Therefore,  the  Department  has 
deleted  this  requirement 

A  number  of  commenters  stated  that  it 
is  still  unclear  whether  all  preference 
requirements  have  to  be  listed  in  the 
bidding  advertisement  or  simply  in  the 
bidding  documents.  Their  concern  is 
that  to  list  all  regulations  in  the 
advertisement  is  imworkable,  expensive 
and  unnecessary.  The  Department 
agrees  and  has  revised  the  rule,  in 
paragraph  (b),  to  state  that  the 
advertisement  must  include  language 
stating  the  general  requirement  for 
Indian  preference  and  to  permit  the 
specific  regulation  to  be  placed  in  the 
bid  documents. 

The  Department  disagrees  with  the 
comment  that  stated  that  the  change  to 
permit  the  HUD  field  office  to  determine 
the  financial  capability  of  the  IHA  or 
Tribe  to  provide  adequate  security  on  all 
force  account  projects  (paragraph  (a)(6)) 
would  prolong  the  development  process. 
In  the  past,  this  authority  was  in 
Headquarters  and  required  an 
additional  approval  from  the  Assistant 
Secretary.  The  ability  of  the  HUD  field 
office  to  make  this  determination  will 
reduce  the  time. 

Application  Procedures  (Section 
905.220) 

One  commenter  wrote  that  the 
regulations  do  not  address  the  concept 
of  an  umbrella  housing  authority  and 
how  its  application  is  to  be  handled.  The 
concern  is  that  one  reservation  should 
not  be  penalized  for  another 
reservation's  failure  to  comply  with  the 
Tribal  ordinances  and/or  HUD 
regulations.  We  agree  and  have 
modified  the  rule  to  include  more 
specific  instruction  on  how  umbrella 
IHAs  are  to  be  treated.  However,  all 
Tribes  within  an  umbrella  housing 
authority  are  responsible  for  the  actions 
of  the  IHA  itself  and  should  be  aware 
that  non-performance  by  the  IHA  could 
have  a  negative  impact  on  its  respective 
housing  programs. 

The  language  of  the  interim  rule  states 
that  HUD  will  "begin  review"  of  the 
application  within  30  calendar  days.  It 
was  recommended  that  HUD  be 
required  to  complete  all  actions  within 
30  days,  not  just  begin  the  review.  The 
Department  agrees  that  30  days  is 
excessive  and  has  reduced  that  time 
period  to  14  calendar  days.  The 
Department  is  making  every  effort  to 


substantially  reduce  die  time  needed  not 
only  to  complete  the  review  but  also  to 
award  funding.  These  timeframes  will 
be  published  annually  in  the  Notice  of 
Fund  Availability  (NOFA). 

A  commenter  asked  that  those  IHAs 
with  successful  appeals  be  given  first 
priority  for  units  in  the  subsequent  fiscal 
year.  The  Department  agrees,  and  that 
change  was  implemented  in  the  Fiscal 
Year  1991  processing  Notice. 

A  commenter  recommended  that 
scoring  of  an  IHA  application  should  be 
adjusted  not  only  for  an  IHA  that  has  no 
previous  funding  but  also  for  an  IHA 
that  has  not  received  funding  in  the  past 
five  to  ten  years.  We  believe  that  the 
current  process  gives  a  significant 
advantage  to  IHAs  that  have  not 
received  funding  over  a  long  period  of 
time  and  no  revision  is  necessary. 
However,  it  should  be  noted  that  the 
precise  method  for  awarding  points  has 
been  removed  from  the  rule,  because  the 
Department  wants  to  retain  the  ability 
to  be  responsive  to  changes  from  year  to 
year.  The  method  for  awarding  points 
will  be  published  annually  in  the  NOFA. 

A  commenter  stated  that  the  relative 
occupancy  rate  should  be  adjusted  to 
accommodate  situations  in  which  the 
admissions  and  eligibility  requirements 
prevent  full  occupancy.  The 
Department's  position  remains  the  same: 
if  a  housing  authority  cannot  achieve  a 
high  level  of  occupancy  for  any  reason, 
it  should  have  less  priority  for  units. 

Comments  were  received  regarding 
the  loss  of  four  points  for  projects  not 
meeting  HUD  requirements  for 
processing  or  contract  administration. 
The  concern  expressed  was  that  some 
IHAs  spht  projects  for  a  variety  of 
reasons  which  could  adversely  affect 
their  ratings.  The  Department  recognizes 
this  concern.  The  number  of  points  lost 
for  this  weakness  may  not  always  be 
the  same.  However,  the  Department 
does  believe  that  prompt  processing  and 
contract  administration  are  important. 

A  commenter  expressed  concern  that 
the  factor  related  to  the  length  of  time 
since  the  IHA  was  last  funded  will 
penalize  IHAs  that  had  received  funding 
in  the  prior  fiscal  year.  It  is  the 
Department's  intent  to  give  ample 
opportunity  for  funding  to  all  eligible 
IHAs.  This  factor  was  designed  for  this 
purpose  and  will  remain  the  same. 

A  number  of  commenters  disagreed 
with  the  deletion  of  the  appeal  process 
when  an  application  is  not  funded  at  the 
level  requested  or  denied.  The 
Department  believes  that  it  is 
inappropriate  to  require  HUD 
justification  for  fund  awards  below  the 
amount  requested  or  for  a  denial  (which 
is  based  on  a  low  point  score).  However, 
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the  final  rule  does  include  an  appeal  for 
IHAs  that  believe  that  a  mistake  has 
been  made  in  the  rating  and  ranking 
process. 

Commenters  suggested  that  the  ACC 
to  cover  initial  costs  be  executed  for  up 
to  ten  percent.  The  rule  states  that 
typically  three  percent  will  be  used,  but 
if  an  IHA  has  unusual  circimistances.  a 
higher  figure  may  be  chosen.  The 
Department  believes  this  is  sufficient  to 
meet  the  commenters'  concern. 

A  commenter  suggested  that  one 
percent  of  the  funds  approved  in  each 
development  program  should  be  used  to 
develop  a  master  plan  of  the  housing 
authority's  service  area  or  reservation 
which  would  include  roads  and  sanitary 
sewer  needs.  It  was  stated  that  this  long 
range  planning  would  improve  the 
development  process  and  aid  in  the 
coordination  of  services  between  the 
agencies  involved  in  the  development 
process  such  as  the  BIA,  IHS  and  the 
Tribes.  The  Department  agrees  and  has 
included  a  provision  (a  new  paragraph 
(f))  permitting  up  to  one  percent  of 
approved  funding  for  a  project  to  be 
used  for  planning  by  IHAs. 

IHA  Development  Program  (Section 
905.225) 

The  rule  has  provided  that  a  complete 
development  program  be  submitted  to 
HUD  within  one  year  of  the  program 
reservation  date.  Because  circumstances 
vary  considerably,  this  deadline  has  not 
always  been  practical.  Therefore,  the 
language  has  been  changed  to  provide 
that  at  the  project  coordination  meeting, 
the  IHA  and  HUD  will  establish  a  target 
date  for  submission  of  the  complete 
development  program. 

A  commenter  asked  that  the  language 
regarding  the  requirement  for  beginning 
construction  within  30  months  except  for 
unusual  circumstances  be  consistent 
throughout  the  regulation.  We  agree 
with  Uiis  comment  and  the  revision  has 
been  made.  Similarly,  a  commenter 
suggested  that  the  language  should 
reflect  more  closely  the  statutory 
language  governing  construction  starts. 
This  change  also  was  made. 

Two  commenters  disagreed  with  the 
requirement  that  two  public  meetings  be 
held  and  suggested  that  it  be  limited  to 
one.  While  the  Department  believes  that 
significant  input  from  the  public  is 
important,  this  section  has  been  revised 
to  permit  a  single  meeting. 

Site  Selection  Criteria  (Section  905.230) 

A  commenter  requested  that  the 
regulation  be  revised  to  state  that  the 
applicable  Tribal  plan  should  take 
precedence  over  the  local  and/or 
regional  plans  on  land  use.  The 
regulation  has  not  been  changed  to 


reflect  this  request  because  there  is 
generally  no  conflict.  If  a  particular 
Tribal  ordinance  requires  that  Tribal 
plans  have  precedence,  then  the  IHA 
must  follow  that  requirement. 

A  commenter  wrote  that  a  major 
problem  in  site  selection  is  the 
requirement  that  sites  be  near 
established  highways,  sewer  systems,  or 
power  lines.  The  regulation  should  take 
into  account  the  IHA  option  of  allowing 
Indian  families  to  continue  utilizing 
primitive  road  access  and  to  permit  the 
use  of  alternative  energy  and  sewer 
systems.  The  regulation  requires  access 
roads  to  the  individual  homesites.  but 
does  not  require  them  to  be  "highways." 
The  rule  requires  access  to  utilities, 
including  adequate  water  and  sanitation 
facilities,  but  does  not  specify  sewer 
systems  or  power  lines.  No  change  has 
been  made. 

A  commenter  asked  that  the  section 
requiring  written  assurance  from  BIA 
before  final  approval  that  a  valid  lease 
will  be  executed  should  be  deleted, 
because  it  appears  to  be  urmecessary 
and  creates  additional  paperwork.  The 
Department  disagrees  with  the 
comment.  This  requirement  permits  the 
flexibility  for  IHAs  to  continue 
processing  based  on  BIA  assurance  of 
lease  approval  rather  than  awaiting  full 
approval  of  leases.  The  Department 
cannot  allow  construction  without  at 
least  this  assurance. 

A  commenter  stated  that  a  funding 
source  needs  to  be  set  up  to  reasonably 
compensate  the  landowners  who 
relinquish  their  land  rights  to  the  IHA 
for  housing  development.  Readily 
available  land  will  speed  up  the 
development  process  greatly.  The  rule 
does  not  affect  an  IHAs  ability  to 
compensate  landowners.  No  change  has 
been  made. 

Appraisals  (Section  905.240) 

Opposition  was  expressed  to  the 
requirement  for  appraisals  on  Indian 
trust  land  on  the  basis  that  they  are 
unnecessary  and  costly  in  time  and 
money.  The  commenter  said  that  Tribal 
trust  land  should  be  presumed  to  cost 
$1,500.  the  parcels  should  be  uniform  in 
size,  and  each  lot  should  be  no  less  than 
Vi  acre  per  individual  lot.  to  allow  a 
homebuyer  the  opportunity  for 
landscaping  and  privacy. 

The  regulation  already  sets  out  the 
limited  conditions  under  which  an 
appraisal  is  necessary:  when  the  cost  of 
the  site  is  to  be  charged  to  the  IHAs 
development  cost,  and  either  it  is  not 
donated  trust  land  or  the  IHA 
determines  the  value  to  be  more  than 
$1,500.  The  IHA  can  assign  a  value  of  up 
to  $1,500  to  a  lot  on  trust  land  that  is 
donated  to  the  IHA  for  the  project 


without  an  appraisal.  Lot  sizes  are  left 
to  the  discretion  of  the  IHA  and  the 
entity  contributing  the  land. 

Design  Criteria  (Section  905.250) 

A  commenter  stated  that  the  rule 
appears  not  to  permit  an  IHA  to  adopt 
its  own  code  or  its  own  modifications  to 
a  Tribal  building  code,  and  it  certainly 
should.  The  Department  disagrees.  IHAs 
must  follow  the  codes  established  by  the 
Tribal  government  where  such  codes 
exist. 

A  comment  was  received  criticizing 
HUD  for  suggesting  that  a  model  and/or 
standard  house  plan  be  used  to 
establish  a  maximum  cost  limitation. 
The  commenter  was  concerned  that 
HUD  would  require  a  house  to  be 
limited  to  a  square  shaped  house.  The 
regulations  do  not  limit  design  to  a 
square  shaped  house.  The  Department 
encourages  native  traditional  design  and 
construction,  as  well  as  other  modem 
design  Concepts.  It  is  not  embarking  on 
the  development  of  a  model  housing 
design. 

Total  Development  Cost  Standard 
(Section  905255) 

A  comment  suggested  that  total 
development  costs  be  adjusted  for 
remote  reservations.  That  is  the  current 
practice  for  developing  the  maximum 
allowable  total  development  cost  (TDC). 

Comments  were  received  that  "HUD 
makes  the  determination  of  the  TDC 
standard  on  a  regular  basis,  by 
averaging  the  current  construction  costs, 
as  listed  by  at  least  two  nationally 
recognized  residential  construction 

indices It  was  requested  that  a 

special  provision  be  made  to  include  the 
different  conditions  on  Indian 
reservations.  Remoteness  and  other 
major  factors  cause  construction  costs 
to  be  much  higher  than  the  standard 
cost  in  metropolitan  areas. 

In  developing  its  TDCs.  HUD  does 
modify  the  national  cost  indices  for 
these  factors.  It  should  be  noted  that  the 
requirement  for  national  cost  indices  is 
statutory. 

Comments  were  received  requesting 
that  the  previous  regulation  provisions 
addressing  insurance  and  counseling  be 
re-instated.  This  has  been  done  in  the 
final  rule  by  including  these  costs  in  the 
TDC  elements  in  S  905.255. 

Construction  and  Inspections  (Section 
905.260) 

A  commenter  asked  that  the         | 
regulation  which  requires  that 
"maximum  consideration  shall  be  given 
to  all  homebuyers  concerns"  be  revised 
to  read  "may  be  given".  Another 
commenter  asked  that  participants 
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"may"  be  invited  to  participate  in  the 
inspection  rather  than  "shall".  The 
Department  disagrees  and  encourages 
IHAs  to  work  closely  with  its 
participants  to  avoid  future  disputes 
over  the  quality  of  housing.  It  should  be 
noted  that  the  regulation  requires  only 
that  homebuyers  be  invited.  If  the 
homebuyer  chooses  not  to  attend,  the 
IHA  may  proceed. 

A  suggestion  was  made  that  the 
modified  Turnkey  method  of 
construction  is  not  mentioned  in  this 
section  and  should  be,  as  nearly  20%  of 
all  HUD  Indian  projects  were  developed 
under  that  method.  Modified  Turnkey  is 
now  specifically  mentioned  in 
9  905.215(a)(3).  In  addition.  HUD  will 
add  the  term  "modified"  to  the  heading 
of  i  g05.260(b)  to  indicate  that  the 
language  is  applicable. 

A  number  of  comments  were  received 
regarding  the  correction  of  construction 
deficiencies  and  the  liability  for  paying 
for  those  corrections.  Some  comments 
agreed  with  the  changes;  others  were 
concerned  that  HUD's  liability  would  be 
limited.  It  should  be  noted  that  IHAs 
have  the  ultimate  responsibility  for 
proper  construction  of  housing  units. 
There  is  no  guarantee  that  funds  will  be 
available  for  htigation  or  correction  of 
defects.  The  Department  does  not 
indemnify  the  IHA  for  correction  of 
deficiencies.  The  best  method  of 
preventing  deficiencies  is  an  aggressive 
inspection  procedure  by  the  IHA  to 
address  issues  before  they  become 
problems. 

Fiscal  CJaseout  (Section  905.275) 

IHAs  should  be  given  a  sufficient 
period  of  time  to  close  out  projects  to 
allow  for  the  correction  of  deficiencies. 
There  are  often  deficiencies  which  are 
not  apparent  for  long  periods  of  time, 
such  as  settlement  problems,  and  the 
development  program  should  remain 
open  to  address  them.  The  Department 
has  administratively  determined  that  24 
months  after  the  date  of  full  availability 
the  actual  development  cost  certificate 
should  be  completed.  The  Department 
believes  that  is  ample  time  to  find  and 
cure  defects. 

D.  Subpart  D— Operation 

In  general,  this  subpart  was  revised  to 
remove  most  references  to  the  Mutual 
Help  program  and  to  concentrate  its 
applicability  to  the  rental  program  and, 
on  some  miscellaneous  issues,  the 
Turnkey  III  program.  Those  references 
to  Mutual  Help  previously  found  in 
subpart  D  have  been  moved  to  subpart 

E.  Mutual  Help  Homeownership 
Opportunity  Program. 


Admission  Policies  (Section  905.301) 

A  commenter  stated  that  it  is  often 
difficult  for  an  IHA  to  follow  the 
requirements  to  avoid  concentrations  of 
deprived  families  in  a  project  and  to 
have  a  broad  range  of  incomes,  since  the 
Indian  Housing  Program  is  a  low-income 
program  and  is  often  the  major  or  only 
housing  program  on  a  reservation.  These 
requirements  requiring  a  "broad-range 
of  incomes"  are  statutory  and  must  be 
included  in  the  regulation. 

A  recommendation  was  received  that 
HUD  give  the  authority  to  approve 
changes  in  local  income  limits  to  the 
local  Office  of  Indian  Programs. 
Although  the  Department  agrees  that 
this  could  speed  up  the  process,  the 
necessity  for  coordination  with  the 
Department  of  Agriculture  remains  and 
approval  authority  must  be  retained  in 
Headquarters. 

A  recommendation  was  made  that 
HUD  delegate  authority  for  approving 
an  IHA's  selection  criteria  to  Tribal 
governments.  The  Department  is 
responsible  for  enforcing  federal  laws  in 
this  area  and  cannot  delegate  that 
responsibility  to  the  Tribal  governments. 

A  number  of  commenters  requested 
clarification  of  the  statement  that 
criteria  for  admission  "shall  not  be 
related  to  those  which  may  be  imputed 
to  a  particular  group  or  category  of 
which  an  applicant  may  be  a  member." 
The  Department  believes  that  this 
language  requires  a  focus  on  behavior  of 
an  individual  applicant  rather  than  on 
group  characteristics,  and  it  is  necessary 
for  the  protection  of  applicants. 

A  commenter  requested  that  the  IHA 
not  be  required  to  provide  notification  of 
the  approximate  date  of  occupancy  to 
the  applicant  at  the  time  the  applicant  is 
initially  notified  of  eligibility.  This 
regulatory  requirement  simply  follows  a 
statutory  requirement  that  such  notice 
be  given  "insofar  as  such  date  can  be 
reasonably  determined."  (Section  6(c)(3) 
of  the  1937  Act.  42  U.S.C.  1437d(c)(3)). 
Although  it  is  di^icult  to  estimate  at 
times,  it  is  important  for  the  applicant  to 
tiave  some  idea  as  to  how  long  the  wait 
for  a  unit  may  be. 

Federal  Selection  Preferences  (Section 
905.305) 

A  number  of  commenters  stated  that 
the  federal  selection  preferences,  as 
nationwide  preferences  developed 
primarily  for  public.  non-Indian  housing 
authorities,  very  often  are  unsuitable  to 
the  unique  circumstances  in  Indian 
country  and  the  needs  of  the  Tribal 
communities  Indian  housing  is  being 
constructed  to  serve.  Selection 
preferences  should  be  established  by  the 
Tribal  governments  serving  specific 


Indian  communities.  These  governments 
should  not  be  required  to  apply  a 
national  standard  that  may  conflict  with 
local  policies  or  exclude  those  most  in 
need  of  housing  assistance  within  that 
conimunity.  The  Department  included 
the  federal  selection  preferences  in  this 
rule  because  they  are  statutorily 
required.  (Recent  amendments  to  the 
preference  language  of  the  1937  Act  to 
permit  admission  of  non-federal 
preference  applicants  for  up  to  30 
percent  of  the  units  were  not  made 
applicable  to  Indian  housing.  Therefore, 
that  change  for  public  housing  is  not 
mirrored  in  this  Indian  housing  rule.) 

Other  commenters  stated  the  Mutual 
Help  Program  should  be  excluded  from 
the  requirements  of  federal  preferences 
for  admission  to  HUD-assisted  Indian 
housing,  because  of  their  concern  that 
unqualified  families  or  non-Indian 
families  would  receive  units  for  which 
they  are  not  qualified.  The  Department 
would  like  to  point  out  that  the  language 
is  clear  that  federal  preference  does  not 
apply  to  applicants  who  would  not 
otherwise  be  eligible  for  the  program.  If 
the  federal  preferences,  as  written,  are 
found  unsuitable  by  an  IHA,  it  is 
permitted  to  develop  and  adopt 
alternative  definitions  of  the  three 
preferred  categories.  Alternative 
definitions,  however,  must  be  submitted 
to  and  approved  by  HUD.  (See 
9  905.305(a)(3)).  Definition  of  income; 
rents  and  homebuyer  payments 
(99  905.315.  905.320). 

One  commenter  stated  that  the  same 
annual  reexamination  determination  of 
income  should  be  used  throughout  the 
year,  in  order  that  the  monthly  payment 
determined  will  remain  the  same  until 
the  next  annual  re-examination  unless  a 
family  member  loses  a  job,  becomes  ill 
or  there  are  other  changes  of 
circumstances.  The  rule  requires  that  the 
IHA  must  determine  family  income  and 
composition  at  least  once  every  twelve 
months  and  that  a  participant  must 
comply  with  the  IHA's  policy  regarding 
required  interim  reporting  of  changes  in 
the  family's  income.  The  Department 
believes  these  provisions  give  IHAs 
adequate  flexibility  and,  therefore,  has 
made  no  change  in  the  rule  in  response 
to  this  comment. 

Many  conunents  were  received  on 
changing  the  definition  of  annual 
income.  They  included  a 
recommendation  to  use  only  the  head  of 
the  household's  income;  calculate  the 
annual  income  as  the  amoimt  "after" 
payroll  deductions;  exclude  trust 
income;  exclude  child  support  payments; 
exclude  periodic  and  determinable 
allowances  such  as  alimony,  child 
support  payments  and  regular 
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contribution  or  gifts  received  from 
persons  not  residing  in  the  dwelling: 
exclude  the  mcome  of  all  students, 
regardless  of  age;  and  exclude  payments 
from  State  governments  to  the  elderly. 
The  defmition  of  annual  income  used  for 
purposes  of  Indian  housing  is  the  same 
as  the  definition  used  for  Either  programs 
administered  under  the  United  States 
Housing  Act  of  1937,  which  is  subject  to 
change  only  after  consultation  with  the 
U.S.  Depfirlment  of  Agriculture.  The 
definition  of  adjusted  income  is 
statutorily  required.  The  Department 
will  continue  to  leview  these  comments 
in  the  future  as  rerasions  1o  the  current 
system  are  mstituted.  However,  no 
changes  will  be  made  at  this  lime. 

A  comment  was  received  that  the 
term  "temporarily  absent"  as  related  to 
anticipated  sources  of  income  is  vague, 
and  needs  to  be  clearly  defined.  The 
Department  will  consider  this  issue  and 
may  provide  examples  ol -temporary 
absence  as  it  revises  handbooks  to 
coincide  with  the  publication  of  the  new 
rule. 

Comments  were  received  requesting 
changes  to  the  ceiling  rent  calculation 
and  requesting  that  ceiling  rents  apply 
to  the  Turnkey  III  and  Old  Mutual  Help 
programs.  Ceiling  rents  are  not  the 
subject  of  this  rule.  However,  they  apply 
by  statute  only  to  Turnkey  III  contracts 
executed  on  or  after  August  1. 1962,  and 
to  the  rental  program.  Based  on 
statutory  language,  a  notice  was 
published  at  54  FR  10730  to  permit 
waivers  of  regulatory  provisions  \o 
permit  them  in  rental  housing.  The 
Turnkey  1\1  and  Old  Mutual  Help 
programs  are  not  included,  because  the 
viability  of  these  homeownerehip 
programs  would  be  jeopardized  by 
limiting  payments  by  homebuyers  in  this 
way. 

Total  Tenant  Payment-Rental  and 
Turnkey  III  Programs  (Section  905.325) 

A  number  of  comments  were  received 
requesting  that  the  30  percent  of 
adjusted  income  paid  by  homebuyers  be 
lowered.  This  is  a  statutory  requirement 
and  cannot  be  changed  in  this  rule. 

Rent  and  Homebuyer  Payment 
Collection  Policy  (Section  905.335) 

Commenters  expressed  dislike  of  the 
term  "high  risk",  and  suggested 
replacing  it  with  "in  need  of  technical 
assistance  and/or  additional  funding  to 
be  provided  by  HUD."  The  term  "high 
risk"  is  used  for  all  grant  programs,  in 
accordance  with  3A  CFR  part  85,  and 
caanot  be  modified  in  this  rule. 


Grievance  Procedures  and  Leases 
(Section  905.340) 

Comments  werexeoeived  requesting 
that  the  local  Offioe  of  Indian  Programs 
make  the  decision  on  whether  or  aot  the 
jurisdiction's  .eviction  procedures  are 
sufficient  to  exclude  from  the  IHA's 
lease  and  gnevanoe  procedures.  The 
Department  has  detennined  that 
authority  to  make  this  legal 
determination  should  not  be  delegated 
at  this  time. 

Comments  were  received  requesting 
that  the  terms  "serious  or  repeated"  be 
deleted  from  the  lease  provision  that 
allows  the  IHA  to  evict  only  upon 
serious  or  repeated  violation  of  the 
lease.  The  Department  will  issue  a 
proposed  rule  to  revise  these  provisions 
to  make  them  comport  with  recent 
statutory  changes.  At  that  time,  all 
aspects  of  the  lease  and  grievance  issue 
can  be  discussed  with  the  Indian    , 
community. 

Comments  were  received  asking  for  a 
revision  in  the  language  specifying  that 
drug-related  activity  in  "IHA-owned 
property"  be  changed  to  "IHA  property" 
to  avoid  restricting  applicabihty  of  this 
section  to  land  leased  to  the  IHA 
instead  of  being  sold  or  transferred.  The 
Department  has  revised  the  language  to 
include  both  terms. 

Correction  of  Management  Deficiencies 
(Section  905.350) 

Comments  were  received  requesting 
that  the  statement  HUD  "-shall  provide 
maximum  feasible  assistance"  be 
revised  to  read  "shall  ■provide  technical 
assistance".  The  Department  cannot 
guarantee  that  unlimited  technical 
assistance  will  be  available,  so  the 
recommended  change  has  not  been 
made. 

Tenant  Participation  and  Management 
(Section  905.355) 

This  section  has  been  moved  to  a  new 
subpart  O,  which  contains  all  applicabla 
regulations  related  to  resident 
management  and  participation  in  the 
Indian  housing  program. 

Comments  were  received  objecting  to 
new  tsequirements  for  resident 
involvement  and  resident  organizations. 
The  language  of  the  new  rule 
specifically  states  that  HUD's  policy  is 
to  encourage  resident  participation,  not 
require  it.  However,  where  residents  are 
interested  in  developing  resident 
organizatierw.  IHAs  should  assist  in  this 
effort 


E.  Subpart  £— Mutual  Help 
Homeownership  Oppartuaity  Program 

Scope  and  Applicability  (Section 
905.401) 

A  recommendation  was  made  that 
acquisition  instructions  should  be 
indluded  under  this  section.  The 
Department  feels  that  acquisition  is 
adequately  covered  under  subpart  C  and 
does  not  need  to  be  repeated. 

Special  ProvJsions  for  Development  of 
an  MH Project  (Section  905.413) 

A  request  was  made  to  not  require 
IHAs  to  reimburse  homebuyers  for  ^ 

contributions  of  labor  in  the  event  of 
cancellation  of  a  mutual  help 
development  project.  The  Department 
believes  it  would  be  inappropriate  not  to 
reimburse  homebuyers  when 
development  of  a  project  is  canceled. 
(However,  it  is  very  seldom  that  a 
project  is -terminated  after  actual 
construction  work  has  begun.) 

Selection  of  MH  Homebuyers  (Section 
905.416) 

The  "principal  ceeidence "  requirement 
and  subleasing  discussion  were 
criticized.  Commenters  said  that  IHAs 
and  not  the  participant  should  decide  if 
a  sublease  is  acceptable.  They  also  said 
that  participants  should  be  required  to 
reside  in  their  unit.  Travel  can  be 
accommodated,  but  retaining  and/or 
living  in  two  or  more  houses  should 
continue  to  be  prohibited. 

The  rule  has  been  revised  to  clarify 
the  principal  residence  requirement. 
However,  the  Department  believes  that 
IHAs  must  individually  address  these 
issues  in  their  admissions  and 
occupancy  policies.  HUD  does  not  waiit 
to  usuip  the  authority  of  individual 
housing  authority  boards  to  develop 
local  practices  and  procedures. 

Language  permitting  a  family  to  be 
selected  even  if  it  could  not  cover  the 
administration  charge  with  the 
prescribed  percentage  of  its  income  if  it 
could  satisfy  the  IHA  that  it  had  the 
ability  to  satisfy  all  itsTmancial 
obligations  has  been  removed  from  the 
rule.  It  had  been  abused,  allowing  a 
family  in  that  financial  condition  to 
enter  the  program  who  obviously  could 
not  satisfy  the  fmancial  commitments  of 
this  program. 

A  commenter  objected  to  the 
provision  that  a  change  in  income  before 
occupancy  might  affect  a  family's  right 
to  participate  in  the  program.  The 
regulations  do  state  that  once  an 
agreement  is  signed  and  occupancy  is 
achieved,  a  drop  in  income  doesjiot 
affect  the  contract,  and  only  defaulting 
on  a  contract  obligation  and  not  an 
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inability  to  perform  an  obligation,  is 
grounds  for  termination.  However,  if  the 
applicant  has  not  yet  occupied  the  unit 
and  has  lost  the  ability  to  be  a 
participant,  the  IHA  may  terminate  the 
MHOA.  The  Department  believes  that  it 
is  unwise  to  burden  an  applicant  with 
an  obligation  that  the  applicant  cannot 
meet,  and  the  section  has  been  revised 
to  clarify  that  the  IHA  may  terminate 
the  MHOA  before  occupancy. 

MH  Contribution  (Section  905.419) 

A  comment  was  made  that  the  Mutual 
Help  Occupancy  Agreement  should  not 
be  required  to  be  executed  before 
construction  for  cluster  site 
development.  The  regulation  currently 
states  that  exceptions  can  be  granted  for 
this  by  HUD.  The  language  has  been 
revised  to  clarify  that  the  OIP  may  make 
this  exception. 

Maintenance,  Utilities,  and  Use  of 
Home  (Section  905.428) 

A  recommendation  was  made  to 
allow  IHAs  to  perform  maintenance  on 
MH  units  because  of  the  remote  location 
of  many  units  and  the  lack  of  acceptable 
contractors.  There  is  nothing  which 
prevents  this  practice,  as  long  as  the 
homebuyer  pays  a  market  rate  for  work 
performed  and  materials  used. 
Homebuyers  must  not  be  subsidized  by 
the  revenues  of  the  rental  program. 

Commenters  stated  that  there  is  an 
inconsistency  in  the  current  regulation. 
It  requires  the  IHA  to  terminate  the 
MHOA  and  evict  the  homebuyer  before 
the  IHA  assumes  maintenance 
responsibility  for  a  home,  yet  other  parts 
of  the  regulation  imply  that  the 
homebuyer  may  remain  while  a  plan  of 
action  is  being  implemented.  The 
Department  agrees  with  the  comment 
and  has  eliminated  the  section  requiring 
termination  of  the  MHOA.  However,  if 
the  homebuyer  fails  to  agree  to  a  plan, 
the  IHA  may  terminate  the  MHOA  and 
evict  the  homebuyer. 

An  additional  account  for  homebuyer 
maintenance  reserve  was  recommended 
as  an  option  for  the  homebuyer.  The 
maintenance  reserve  account  could  be 
used  to  replace  equipment  and  address 
unforeseen  non-routine  maintenance  of 
the  home.  Any  interest  earned  from 
these  accounts  could  be  used  for 
playgrounds,  child  care,  and  other 
homebuyer  services  administered  by  the 
resident  council.  The  fund  should  be 
regarded  as  a  security  deposit  to  cover 
vacated  delinquent  rents  and  renovation 
costs. 

The  Department  disagrees  with  this 
comment.  Monies  deposited  by  the 
homebuyer  belong  to  that  family  and 
should  not  be  used  to  fiind  other  IHA 
activities.  The  changes  made  in  this  rule 


to  the  Voluntary  Equity  Payments 
Account  (VEPA)  should  allow  for  the 
homebuyer  to  save  money  in  the  VEPA 
for  the  changes  discussed  in  the 
comment. 

Operating  Subsidy  (Section  905.434) 

One  commenter  asked  to  have 
resident  management  costs  included  as 
eligible  costs  under  this  section.  The 
Department  has  not  expanded  the  list  of 
eligible  activities.  It  believes  there  are 
sufficient  sources  of  funding  for  resident 
management  activities  through  the 
resident  management  technical 
assistance  grant  program  and  through 
CIAP. 

Homebuyer  Reserves  and  Accounts 
(Section  905.437) 

A  number  of  responses  were  received 
asking  for  greater  flexibility  on  the  use 
of  the  Monthly  Equity  Payments 
Account  (MEPA)  and  VEPA.  The 
Department  has  carefully  considered  all 
comments  on  this  topic  and  has  relaxed 
the  use  of  the  MEPA  for  certain  uses  and 
has  greatly  added  to  the  flexibility  of  the 
VEPA. 

A  number  of  commenters  wrote  that 
there  is  an  equity  interest  in  the 
homebuyer's  VEPA.  Therefore,  the  funds 
in  an  individual  homebuyer's  VEPA 
account  should  be  allowed  to  be 
pledged  as  security  for  a  home  equity 
loan  for  repairs  to  the  unit.  The 
Department  agrees  with  this  and  has 
revised  the  language  to  allow  the  IHA  to 
amend  the  MHOA  to  permit  greater  use 
of  the  VEPA  by  the  homebuyer. 

Purchase  of  Home  (Section  905.440) 

A  number  of  commenters  asked  to 
have  the  purchase  price  reflect  only 
those  costs  associated  with  the  unit 
itself,  as  was  the  case  before  the 
definition  of  total  development  cost  was 
revised.  This  change  was  made  to  reflect 
the  comments. 

Comments  were  received  concerning 
the  use  of  the  term  "option  to  purchase" 
as  related  to  the  homebuyer's  right  to 
conveyance  of  the  home  once  the  unit 
can  be  paid  off  from  the  balance  of  the 
equity  accounts,  the  equity  accounts 
with  other  funds  of  the  homebuyer,  or 
from  IHA  financing  with  these  other 
funds.  The  design  of  the  program  is  to 
convey  title  when  these  sources  are 
sufficient  to  pay  the  remaining  balance 
of  the  purchase  price.  In  that  case,  there 
is  no  "option"  to  purchase.  However,  a 
homebuyer  does  have  an  "option"  to 
purchase  at  any  time  when  the 
homebuyer's  resources,  including  any 
financing  from  the  IHA  or  a  private 
source,  are  sufficient  to  pay  the 
remaining  balance. 


The  Department  has  revised  the 
language  to  require  the  IHA  to  convey 
title  to  the  homebuyer  when  the 
homebuyer  has  the  capacity  from  the 
equity  accounts  to  pay  the  remainder  of 
the  purchase  price.  If  a  homebuyer 
should  decline  to  purchase  the  home 
under  such  circumstances,  the  IHA 
would  convert  the  unit  and  the 
homebuyer  to  the  rental  program. 

IHAs  urged  HUD  to  expand  the 
permissible  uses  of  net  proceeds  of  sale 
by  IHAs.  The  regulation  has  been 
revised  to  permit  net  proceeds  to  be 
used  for  purposes  related  to  low  income 
housing  use,  as  approved  by  HUD. 

Questions  were  received  about  how  (o 
fund  correction  of  deficiencies 
discovered  in  homes  that  have  been 
conveyed  to  homebuyers.  In  such  cases, 
if  an  entire  remaining  project  is  to  be 
CIAP-funded  for  deHciency  correction, 
commenters  urged  that  any  paid  off 
units  should  also  be  eligible  for  the 
correction.  Therefore,  paid  off  units 
should  remain  eligible  for  CIAP  funding 
to  correct  major  problems.  The 
Department  disagrees.  Once  a  unit  is 
conveyed  to  a  homebuyer,  the  new 
homeowner  is  responsible  for  that  unit 
and  is  no  longer  eligible  for  financial 
assistance. 

A  comment  was  received  asking  for 
provision  for  forbearance  in  the  Mutual 
Help  program.  As  stated  in  the  preamble 
of  the  interim  rule,  there  is  sufficient 
flexibility  in  the  payback  agreement  to 
allow  for  the  same  function  as  a 
forbearance  agreement. 

A  commenter  suggested  that  an  Indian 
Housing  Authority  should  be  able  to 
determine  both  the  purchase  price  and 
the  term  of  the  MHO  Agreement  for  a 
subsequent  homebuyer  based  on  the 
remaining  purchase  price  from  the  first 
homebuyer.  The  Department  agrees  with 
the  comment  and  has  revised  the  rule 
accordingly. 

Succession  Upon  Death  or  Mental 
Incapacity  (Section  905.449) 

Commenters  stated  that  the  problem 
of  succession  pertains  to  both  existing 
and  future  homebuyer  agreements,  and. 
as  such,  the  regulations  must  provide 
that  changes  to  the  succession  provision 
apply  to  existing  as  well  as  future 
agreements.  The  Department  agrees 
with  this  comment  and  reminds  IHAs 
that  changes  allowed  in  these 
regulations  do  not  automatically  apply 
to  a  particular  homebuyer  unless  the 
MHOA  is  modified  to  reflect  such 
change. 

A  recommendation  was  made  to  add 
Tribal  law  to  the  section  on  succession 
and  occupancy  on  trust  land.  This 
change  was  made. 
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Commenters  asked  that  the  MH 
counseling  regitlations  previously 
contained  in  this  chapter  be  restored. 
The  Departineni  agrees  and  has  added 
the  language  to  §  905.453. 

F.  Subpart  F—Self-Help  Development  In 
the  Mutual  Help  Honrteownership 
Opportunit}-  Program 

Purpose  and  Applicability  (Section 
905.460) 

Numerous  comments  were  received 
that  this  subpart  should  be  deleted 
because  of  a  belief  that  the  Self-Help 
program  is  not  achievable.  The  Self- 
Help  Program  was  created  by  statute 
and  is  available  for  use  by  IHAs  until 
the  authorization  is  rescinded. 

Self-Help  Agreement  [Section  905.466) 

Commenters  disagreed  with  the 
provision  that  families  be  responsible  to 
purchase  insurance  at  their  own 
expense.  The  Department  has  no 
authority  to  allow  IHAs  to  buy 
insurance  for  private  citizens  from 
development  funds.  If  homebuyers  wish 
to  participate  in  this  program  they  will 
need  to  consider  the  insurance  costs. 

C  Subpart  G— Turnkey  III  Progivm 

Introduction  (Section  905  501 J 

Criticism  was  received  that  the 
Turnkey  III  program  still  reflects  a 
public  housing  approach  and  is  not 
sensitive  to  Indian  housing  needs. 
Commenters  suggested  that  this  entire 
section  should  be  rewritten.  In  addition, 
a  small  number  of  changes  were 
suggested  on  other  parts  of  the  subpart 
related  to  conversion  from  Turnkey  111  to 
mutual  help  and  the  process  for 
subleasing  units. 

The  Department  believes  that  it  would 
not  be  an  efficient  use  of  staff  time  and 
resources  to  embark  on  a  major  revision 
to  a  program  that  is  no  longer  being 
funded  and  will  eventually  be  out  of 
existence  as  a  result  of  conversion  to  the 
Mutual  Help  or  rental  programs.  If  there 
are  instances  where  the  current  rule  is 
not  satisfactory  for  «  particular  case,  the 
Department  will  consider  waiver 
requests. 

Responsibilities  ofHomebuyer  (Section 
905.509) 

Commenters  requested  that  the 
Turnkey  III  succession  requirements  be 
the  same  as  those  in  the  MH  program. 
Revisions  have  been  made  to  make  them 
correspond — ^permitting  a  family 
member  not  residing  in  the  unit  at  the 
time  of  the  death  or  mental  incapacity  of 
the  horaebuyer  to  succeed  the 
homebuyer. 

In  addition,  a  revision  was  made  to 
allow  persons  not  in  compliaace  with 


the  requirements  of  the  Turnkey  III 
program  to  convert  to  MH  with  HUD 
apiiToval  (when  they  agree  to  repay 
arrearages  within  three  years).  This 
revision  responds  to  a  comment 
received  before  publication  of  the 
interim  rule,  which  had  not  been 
implemented. 

H.  Subpart  H— Lead-Based  Paint 
Poisoning  Prevention 

When  the  interim  rule  was  pubUshed. 
the  Department  was  in  the  process  of 
developing  guidelines  on  lead-based 
paint  poisoning  prevention  that  were 
expected  to  influence  the  content  of  a 
pending  rule  on  the  subject.  A  subpart 
was  reserved  to  address  the  subject 
because  it  was  felt  to  require  lengthy 
treatment,  but  since  the  content  was  felt 
to  be  in  flux  no  rule  provisions  were 
included  in  the  interim  rule. 

An  interim  rule  on  this  subject  was 
published  on  April  15. 1991  (56  FR 
15170).  Provisions  concerning  lead- 
based  paint  are  found  to  some  degree  in 
the  categories  of  development  (subpart 
C),  operations  (subpart  D).  and 
modernization  (subpart  1).  However,  the 
provisions  that  correspond  to  subpart  H 
of  part  965  for  public  housing  are  located 
in  this  subpart.  All  of  these  pro\'isions 
reflect  the  April  15  changes.  (The 
Department'^  comprehensive  rule  on  the 
subject  is  still  found  in  part  35.  and 
appropriate  references  to  that  part  are 
found  throughout  this  part.) 

/.  Subpart  I^Modernization 

A  separate  rulemaking  has  handled 
changes  to  the  Indian  housing  program's 
modernization  provisions.  As  pubUshed 
in  the  interim  consolidated  Indian 
housing  rule,  the  only  provisions  on 
modernization  were  the  comprehensive 
improvement  assistance  program  (CIAP) 

ones. 

Now  the  Department  has  added  a  new 
component — the  comprehensive  grant 
program— for  larger  IHAs  (and  PHAs). 
as  well  as  adding  a  specific  reference 
for  one-time  modernization  in  the 
Mutual  Help  program.  These  changes 
have  taken  place  through  a  rulemaking 
that  has  addressed  public  comments 
received  on  changes  needed  to  Indian 
housing  modernization.  (See  57  FR  5514. 
published  on  February  14, 1992.)  The 
changes  made  in  that  rule  are  reflected 
in  the  modernization  provisions 
included  in  their  entirety  in  part  I  of  this 
rule,  with  minor  changes  to  correct 
errors  in  the  February  14  publication. 

/.  Subpart  J — Operating  Subsidy 

Pursuant  to  the  Housing  and 
Community  Development  Act  of  1987, 
the  performance  funding  system  of 
determining  operating  subsidy  has  been 


modified  in  two  separate  rulemakings 
since  the  publication  of  the  interim  rul| 
(See  56  FR  46356  and  57  FR  4282.)  ' 

Consequently,  provisions  conoeming 
sharing  of  energy  cost  reductions  and 
appeal  of  the  allowable  expense  level 
during  Fiscal  Year  1992  and  I 

miscellaneous  changes  are  reflected  in' 
this  rule. 

Computation  of  Allowable  Expense 
Level  (Section  905. 710) 

Numerous  comments  were  received 
concerning  the  adequacy  of  the 
performance  funding  «ystem  and  its 
relation  to  Indian  housing  authorities 
and  Indian  country.  At  present,  the 
Department  chooses  to  maintain  PFS 
consistently  between  public  and  Indian 
housing.  We  would  like  to  point  out  that 
the  appeals  procedure,  which  wras 
provided  in  a  rule  published  in  the 
Federal  Register  on  February  4, 1992  (57 
FR  4282),  may  alleviate  some  of  the 
concerns  expressed  in  response  to  this 
rule. 

Operating  Reserves  (Section  90S.  740)     . 

Some  commenters  urged  HUD  to 
reconsider  its  policy  requiring  operating 
budgets  of  frIAs  to  maintain  a  40% 
operating  reserve.  In  accordance  with  a 
formula.  HUD  currently  calculates  the 
operating  subsidy  by  funding  the 
difference  between  the  allowable 
expense  for  an  IHA  and  its  projected 
income.  The  allowable  expense  is 
based,  in  part,  on  a  base  year  expense 
level,  which  HUD  does  adjust  to  reflect 
inflation  and  changes  in  the  housing 
stock  but  does  not  adjust  to  reflect 
actual  increased  costs  experienced  by 
the  IHA.  Commenters  stated  that  as  a 
result  of  the  failure  to  adjust  for  act^ial 
costs,  many  IHAs  receive  an  operating 
subsidy  based  on  a  significant 
understatement  of  their  costs. 

The  National  Affordable  Housing  Act 
requires  a  study  of  this  issue  by  the 
Department.  These  comments  will  be 
forwarded  as  part  of  the  study.  When 
the  study  is  complete,  the  findings  will 
be  made  available  to  IHAs. 

Operating  Budget  Submission  and 
Approval  (Section  9K.745) 

A  commenter  objected  to  the 
requirements  for  a  detailed  budget 
review.  The  Department  has  allowed  for 
a  more  limited  review  where  the  IHA 
has  demonstrated  financial  capacity. 
Otherwise,  we  strongly  believe  that  a 
detailed  budget  review  is  necessary  in 
order  to  protect  the  federal-interest. 

Commenters  disagreed  with  the 
requiiement  for  annual  .recertification  of 
family  incomes.  This  is  a  statntory 
requirement  and  may  not  he  changed. 


■ 
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K.  Subpart  K— Energy  Audits, 
Conservation  Measures  and  Utility 
Allowances 

This  subpart  has  been  expanded  to 
include  provisions  corresponding  to 
relevant  sections  of  part  965.  namely, 
subparts  C  through  E. 

L  Subpart  L — Operation  of  Projects 
After  Expiration  of  Initial  ACC  Term 

Purpose  and  Applicability  (Section 
905.901) 

Comments  asked  for  greater 
clarification  on  what  happens  to  an  IHA 
if  it  decides  not  to  extend  an  ACC  for 
additional  operating  subsidy.  If  any 
restrictions  apply  upon  expiration  of  an 
ACC,  those  should  be  eliminated  in  the 
case  of  niAs  whose  units  will  become 
Tribal  assets  managed  directly  by  the 
Tribal  governing  body. 

In  any  ACC  executed  or  extended 
after  August  1980,  HUD  required  that  an 
IHA  agree  not  to  convey,  encumber,  or 
dispose  of  the  project  property  for  10 
years  after  the  last  receipt  of  HUD 
operating  subsidy,  without  HUD 
approval.  If  an  IHA  is  subject  to  that 
provision  in  an  ACC,  it  would  continue 
to  have  effect  after  expiration  of  the 
ACC.  Specific  questions  about  the 
applicability  of  this  subpart  to  an  IHA  or 
the  meaning  of  an  IHA's  ACC  provisions 
are  best  handled  by  consultation  with 
the  local  Office  of  Indian  Programs. 

M.  Subpart  M — Disposition  or 
Demolition  of  Projects 

Minor  changes  were  made  to  this 
subpart.  One  change  was  made  to 
reflect  the  replacement  of  the  housing 
assistance  plan  by  the  comprehensive 
housing  affordability  strategy  (CHAS)  as 
the  planning  document  used  by  local 
governments  with  respect  to  the 
consultation  process  when  a  disposition 
or  demolition  decision  is  pending. 
Although  Indian  Tribes  do  not  have  to 
submit  a  CHAS,  an  IHA  created 
pursuant  to  State  law  may  operate 
within  a  jurisdiction  where  there  is  a 
HUD-approved  CHAS.  In  that  case, 
consultation  with  the  local  government 
would  involve  the  applicable  CHAS. 
Another  change  was  made  to  reflect  that 
applicable  regulations  concerning 
relocation  responsibilities  are  now 
found  at  49  CFR  part  40.  A  third  change 
was  made  to  clarify  how  proceeds  from 
a  sale  are  apphed  in  the  case  of  a 
scattered  site  property. 

The  provisions  of  the  1937  Act  dealing 
with  disposition  and  demolition  were 
changed  both  in  1988  and  1991,  in  ways 
not  reflected  in  the  1990  interim  rule. 
There  are  separate  rulemakings 
underway  to  implement  those  changes, 
which  will  include  changes  to  this 


subpart.  In  the  meantime,  some 
guidance  for  implementing  tenant 
consultation  aspects  of  the  statutory 
changes  can  be  found  in  HUD  Notice 
PIH  91-17. 

O.  Subpart  O — Resident  Management 

This  subpart  was  added  as  an 
expansion  of  what  had  been  S  905.355. 
This  subject  needed  the  fuller  treatment 
afforded  by  a  separate  subpart  so  that 
all  the  provisions  concerning 
management  contracts  with  resident 
management  corporations  could  be 
included.  This  broader  treatment  in  this 
rule  will  simplify  the  funding 
announcements  for  resident 
management  and  eliminate  the  need  to 
waive  current  regulatory  provisions  to 
allow  IHA  resident  management 
contracts  to  compete  for  funding  with 
PHA  resident  management  contracts. 

P.  Subpart  P— Section  5(h) 
Homeownership 

This  subpart  includes  the  content  of  a 
rule  that  was  published  on  September 
20, 1991  (56  FR  47852). 

IV.  Findings  and  CertificatioDS 

A.  Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  when  the  proposed  rule  was 
issued,  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  changes  made 
in  the  interim  rule  and  in  this  final  rule 
do  not  change  the  program  sufficiently 
to  affect  the  validity  of  that  Finding.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  during  regular  business  hours  in 
the  Office  of  the  Rules  Docket  Clerk, 
room  10276.  451  Seventh  Street,  SW.. 
Washington,  DC  20410. 

B.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291. 
Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  government 
agencies  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  Executive  Order 
does  not  apply  to  this  rule,  since  Indian 
Tribes  do  not  fall  within  the  order's 
coverage. 

D.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12608,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  order.  The  rule  governs 
a  program  of  Federal  financial 
assistance  to  low-income  families 
through  housing  programs  administered 
by  Indian  housing  authorities.  It 
consolidates  requirements  concerning 
Indian  housing  in  a  coordinated  fashion, 
eliminating  some  prior  approvals  for  the 
housing  authorities.  The  changes  are  not 
likely  to  have  any  direct  on  impact  on 
families,  as  such. 

E.  Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1253  under  the  Office  of  Public 
and  Indian  Housing  in  the  Department's 
Semiannual  Regulatory  Agenda 
published  on  April  27, 1992  (57  FR  18804, 
16846).  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act 

F.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  i.e.,  small  Indian  Housing 
Authorities  (IHAs).  because  this  rule 
makes  few  substantive  changes  in  the 
interim  rule  and  those  changes  do  not 
have  major  impact  on  small  entities. 

G.  Catalog 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  rule  are  14.148, 14.147  and  15.141. 

List  of  Subjects 

24  CFR  Part  905 

Grant  program^:  Indians,  Low  and 
moderate  income  housing, 
Homeownership,  Public  housing. 

24  CFR  Part  965 

Energy  conservation.  Government 
procurement.  Grant  programs — housing 
and  community  development.  Lead 
poisoning.  Loan  programs — housing  and 
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community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements.  Utilities. 

Accordingly,  part  905  of  title  24  of  the 
Code  of  Federal  Regulations  is  revised 
and  965  of  title  24  is  amended,  as 
follows: 

PART  905— INDIAN  HOUSINQ 
PROGRAMS 

Subpart  A— Qencral 

k 

905.101  Applicability  and  scope. 

905.102  Definitions. 
905.105    Types  of  low  income  housing 

projects. 
905.110    Assistance  from  Indian  Health 

Service  and  Bureau  of  Indian  Affairs. 
905.115    Apphcability  of  civil  rights 

requirements. 
905.120    Compliance  with  other  federal 

requirements. 

905.125  Establishment  of  IHAs  pursuant  to 
state  law. 

905.126  Establishment  of  IHAs  by  tribal 
ordinance. 

905.130    IHA  Commissioners  who  are 

tenants  or  homebuyers. 
905.135    Administrative  capability. 
905.140    Certification  of  housing  managers. 

Appendix  I  to  Subpart  A — Tribal  Ordinance 

Subpart  B — Procurement 

905.160    Procurement  standards. 

905.165    Indian  preference. 

905.170    Other  requirements  applicable  to 

development  contracts. 
905.172     Wage  rates. 

905.175    Methods  of  procurement.  / 

905.180    Training  and  employment 

requirements. 
905.1B5    Government-wide  contract 

requirements. 

Subpart  C— Development 

905.201    Roles  and  responsibilities  of  federal 

agencies. 
905.205     Allocation. 
905.210    Development  priorities. 
905.212    Authority  to  proceed  without  HUD 

approval. 
905.215    Production  methods  and 

requirements. 
905.220    Application  procedures. 
905.225    IHA  development  program. 
905.230    Site  selection  criteria. 
905.235    Types  of  interest  in  land. 
905.240    Appraisals. 
905.245    Site  approval. 
905.250    Design  criteria. 
905.255    Total  development  cost  standard. 
905.280    Construction  and  inspections. 
905.265    Warranty  inspections  and 

enforcement. 
905.270    Correcting  deficiencies. 
905.275    Fiscal  closeout. 

Subpart  D— Operation 

905.301    Admission  policies. 
905.305    Federal  selection  preferences. 
905.310    Restriction  against  ineligible  aliens. 
[Reserved] 


905.315    Initial  determination,  verificatioa 

and  reexamination  of  family  income  and 

composition. 
905.320    Determination  of  rents  and 

homebuyer  payments. 
905.325    Total  tenant  payment — Rental  and 

Turnkey  III  programs. 
905.335    Rent  and  homebuyer  payment 

collection  policy. 
905.340    Grievance  procedures  and  leases. 
905.345    Maintenance  and  improvements. 
905.350    Correction  of  management 

deficiencies. 
905.360    IHA  employment  practices. 

Subpart  E— Mutual  Help  Homeownerahip 
Opportunity  Program 

905.401    Scope  and  applicabihty. 

905.404    Program  framework. 

905.407     Application. 

905.410    HL'U  review  of  application. 

905.413    Special  provisions  for  development 

of  an  MH  project. 
905.416    Selection  of  MH  homebuyers. 
905.419    MH  contribution. 
905.422    Commencement  of  occupancy. 
905.425    Inspections.  responsibiUty  for  items 

covered  by  warranty. 
905.428    Homebuyer  payments — Pre-1976 

projects. 

905.427  Homebuyer  payments— Post-1976 
projects. 

905.428  Maintenance,  utilities,  and  use  of 
home. 

905.431    Operating  reserve. 
905.434    Operating  subsidy. 
905.437    Homebuyer  reserves  and  accounts. 
905.440    Purchase  of  home. 
905.443    IHA  homeownership  financing. 
905.446    Termination  of  MHO  agreement. 
905.449    Succession  upon  death  or  mental 
incapacity. 

905.452  Miscellaneous. 

905.453  Counseling  of  homebuyers. 
905.455    Conversion  of  rental  projects. 
905.458    Conversion  of  Mutual  Help  projects 

to  rental  program. 


Subpart  F— Self-Help  Development  In  the 
Mutual  Help  Homeownersltip  Opportunity 
Program 

905.460  Purpose  and  applicability. 

905.463  Basic  requirements. 

905.466  Self-help  agreement. 

905.469  Application. 

905.472  Development  program. 

905.475  HUD  oversight. 

Subpart  G— Turnkey  III  Program 

905.501     Introduction. 

905.503  Conversions  of  Turnkey  III  units  and 

transfer  of  occupants. 
905.505    Selection  of  Turnkey  III 

homebuyers. 
905.507    Homebuyer  ownership  opportunity 

agreements  (HOOA). 
905.509    Responsibilities  of  homebuyer. 
905.511     Homebuyers'  association  and 

homeowners'  association. 
905.513    Breakeven  amount  and  application 

'    of  monthly  payments. 
905.515    Monthly  operating  expense. 
905.517    Earned  home  payments  account 

(EHPA). 
905.519    Nonroutine  maintenance  reserve 

(NRMR). 
905.521    Operating  reserve. 


905.523    Operating  subsidy. 
905.525    Achievement  of  ownership. 
905.527    Payment  upon  resale  at  profit. 
905.529    Termination  of  homebuyer 
ownership  opportunity  agreement. 

Subpart  H— Lead-Baaed  Paint  Potaoning 
Prevention 

905.551     Purpose  and  applicability. 

905.553    Testing  and  abatement  applicable  to 

development. 
905.555    Testing  and  abatement  applicable  to 

modernization. 
905.560    Notification. 
905.565    Maintenance  obligation;  defective 

paint  surfaces. 
905.570    Procedures  involving  EBLs. 
905.575    Compliance  with  tribal,  state  and 

local  laws. 
905.580    Monitoring  and  enforcement. 

Subpart  I— Modernization 

General  Provisions 

905.600  Purpose  and  applicability. 

905.601  Allocation  of  funds  under  Section 
14. 

905.602  Special  requirements  for  Turnkey  III 
and  Mutual  Help  developments. 

905.603  Modernization  and  energy 
-conservation  standards. 

Comprehensive  Improvement  Assistance 
Program  (For  IHAs  That  Own  or  Operate 
Fewer  Than  500  Indian  Housing  Units) 
(Fewer  than  250  Units  Beginning  in  FFY  1993) 

905.609    Purpose. 

905.615    Eligible  costs. 

905.618    Procedures  for  obtaining  approval  of 

a  modernization  program. 
905.621     Modernization  project.  [ 

905.624    Resident  participation. 
905.627    Homebuyer  participation. 
905.633    Special  requirements  for  section  23 

leased  housing  bond-financed 

developments. 
905.636    Additional  limitations  for  special 

purpose  modernization. 
905.639    Contracting  requirements. 
905.642    Fund  requisitions. 

905.645  Progress  reporting. 

905.646  Budget  revisions. 
905.651    On-site  inspections. 

905.654    Fiscal  closeout  of  a  modernization 
program. 

Comprehensive  Grant  Program  (For  IHAs 
That  Own  or  Operate  500  or  More  Indian 
Housing  Units)  (250  or  More  Units  Beginning 
in  FF\'  1993) 

905660    Purpose. 

905.666    Eligible  costs. 

905667     Reserve  for  emergencies  and 

disasters. 
905.669    Allocation  of  assistance. 
905.672    Comprehensive  plan  (including 

action  plan). 
905.675    HUD  review  and  approval  of 

comprehensive  plan  (including  action 

plan). 
905.678    Aimual  statement  of  activities  and 

expenditures. 
905.681    Conduct  of  modernization  activities. 
905.684    IHA  performance  and  evaluation 

report. 
905.687    HUD  review  of  IHA  performance. 
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Subpart  J— Operating  Subsidy 

905.701  Purpose  and  applicability. 
905.705    Determination  of  amount  of 

operating  subsidy  under  ITS. 
905.710    Computation  of  allowable  expense 

iev«l. 
905.715    Computation  of  utilities  expense 

level. 
905.720    Other  cosU. 
905T25    Projected  operating  income  level. 
905.730    Adjustmento. 
905.735    Transition  funding  for  excessive 

hi^-cost  IHAs. 
905.740    Operating  reserves. 
905.745    Operating  budget  submission  and 

approval. 
905.750    Payment  procedure  for  operating 

subsidy  under  PFS. 
905.755    Payments  of  operating  subsidy 

conditioned  upon  reexamination  of 

income  of  families  in  occupancy. 
905.760    Determining  actual  occupancy 

percentage. 
9IS.770    Comprehensive  occupancy  plan 

requirements. 

Subpart  K— Energy  Audita,  Energy 
Conservation  Measures  and  UtNHy 
Allowancea 

905.801    Purpose  and  applicability. 

Energy  Audits  and  Energy  Consafvatioa 

Measures 

905.805  Requirements  for  energy  audits. 

905.807  Energy  conservation  measures. 

905.810  Order  of  funding. 

905.812  Funding. 

905.815  Energy  conservation  equipment. 

905.820  Energy  conservation  practices. 

905.822  Compliance  schedule. 

905.825  Energy  performance  contracts. 

Individual  Metering  of  Utilities 

905.840  Individually  metered  utilities. 

905.842  Benefit/cost  analysis. 

905.844  Funding. 

905.845  Order  of  conversion. 

905.846  Actions  affecting  residents. 

905.848  Compliance  schedule. 

905.849  Waivers  for  similar  projects. 

905.850  Reevaluationsof  mastermeter 
systems. 

Resident  Utility  AUowances 

905.860    Applicability. 

905.865    Establishment  of  utility  allowances 

by  IHAs. 
905.867    Categories  for  establishment  of 

allowances. 

905.869  Period  for  which  allowances  are 
established. 

905.870  Standards  for  allowances  for 
utilities. 

905.872     Surcharges  for  excess  consumption 

of  IHA-fumished  utilities. 
905.874    Review  and  revision  of  allowances. 
905.876    Individual  relief. 

Subpart  L— Operation  of  Protects  Atter 
Expiratfon  of  tnttial  ACC  Term 

905.901    Purpose  and  applicability. 
905.903    Continuing  eligibility  for  operating 

subsidy;  ACC  extension. 
905.905    ACC  extension  in  absence  of 

current  operating  subsidy. 
905.907    HUD  approval  of  disposition  or 

demolition. 


Subpart  M— OispoattkM  or  Demoittlon  of 
Projects 

905.921    Purpose  and  applicability. 
905.023    General  requirements  for  HUD 

approval  of  disposition  or  demolition. 
905.925    Relocation  of  displaced  tenants. 

905.927  SpeciRc  criteria  for  HUD  approval 
of  disposition  requests. 

905.928  Specific  criteria  for  HUD  approval 
of  demolition  requests. 

905.931  IHA  application  for  HUD  approval. 

905.933  Use  of  proceeds. 

905.935  Replacement  housing  plan. 

905.937  Reports  and  records. 

Subpart  N—MlsceBaneoua 

905.950    Operating  subsidy  eligibility  for 
projects  owned  by  IHAs  in  Alaska. 

Subpart  O— Reaident  Management  and 
Participatton 

905.960  Purpose. 

905.961  Applicability  and  scope. 

905.962  Definitions. 

905.963  HUD'S  role  in  activities  under  this 
subpart 

905.964  Resident  participation  requirements. 

905.965  Resident  management  requirements. 

905.966  Continued  IHA  responsibility  to 
HUD. 

905.967  Management  specialist 

905.969  Modernization  assistance. 

905.970  Operating  subsidy,  preparation  of 
operating  budget,  operating  reserves  and 
retention  of  excess  revenues. 

905.971  Waiver  of  HUD  requirements. 

905.972  Audit  and  administrative 
requirements. 

905.973  Technical  assistance. 

Subpart  P— Section  5(h)  Homeownership 
Program 

905.1001  Purpose. 

905.1002  Applicability. 

905.1003  General  authority  for  sale. 

905.1004  Fundamental  criteria  for  HUD 
approval. 

905.1005  Resident  consultation  and 
involvement. 

905.1006  Property  that  may  be  sold. 

905.1007  Methods  of  sale  and  ownership. 

905.1008  Purchaser  eligibility  and  selection. 

905.1009  Counseling,  training,  and  technical 
assistance. 

905.1010  Nonpurchasing  residents. 

905.1011  Maintenance  reserve. 

905.1012  Purchase  prices  and  Financing. 

905.1013  Protection  against  fraud  and  abuse. 

905.1014  Limitation  of  resale  profit 

905.1015  Use  of  sale  proceeds. 

905.1016  Replacement  housing. 

905.1017  Records,  reports,  and  audits. 

905.1018  Submission  and  review  of 
homeownership  plan. 

905.1019  HUD  approval  and  IHA-HUD 
implementing  agreement. 

905.1020  Content  of  homeownership  plan. 

905.1021  Supporting  documentation. 

Authority:  42  U.S.C.  1437aa-1437ee:  25 
U.S.C  4S0c(b);  42  U.S.C.  3535(d). 

Subpart  P  also  issued  under  sees.  5(h) 
and  6(c)(4)(D).  United  States  Housing 
Act  of  1937. 


Subpart  A— Genanrt 

9905.101    AppilcabHity  and  scop*. 

(a)  GeneraL  (1)  Under  title  II  of  the 
United  States  Housing  Act  of  1937,  as 
added  by  the  Indian  Housing  Act  of  1988 
(42  U.S.C.  1437aa,  et  seq.),  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  provides  ftnandal 
and  technical  assistance  to  Indian 
Housing  Authorities  (IHAs),  for  the 
development  and  operation  of  low 
income  housing  projects  in  Indian  areas. 
This  part  is  applicable  to  such  projects 
developed  or  operated  by  an  IHA  in  an 
Indian  area,  as  defined  in  S  905.102. 

(2)  If  assistance  under  this  part  is  not 
available  to  a  low  income  family 
because  the  family  desires  housing  in  an 
area  within  which  no  IHA  is  authorized 
to  provide  housing,  or  if  for  any  other 
reason  a  family  desires  bousing  ' 

assistance  other  than  under  this  part  a 
family  may  seek  housing  assistance 
under  other  HUD  programs:  (See  24  CFR 
part  203.  and  chapter  VUI.  as  well  as  the 
remainder  of  chapter  IX  of  this  title.) 

(b)  Other  HUD  regulations  and 
requirements.  The  provisions  of  this  part 
are  a  complete  statement  of  HUD 
regulations  affecting  the  development 
and  operation  of  low  income  housing  by 
IHAs  except  as  supplemented  by  parts 
in  other  chapters  of  this  tide,  which  are 
referenced  in  this  part 

$905,102    Deftntttona. 

ACC  expiration  date.  The  last  day  of 
the  term  during  which  a  particular 
Indian  housing  project  is  subject  to  all  or 
any  of  the  provisions  of  the  ACC. 

Act.  The  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437-1440). 

Action  plan.  A  plan  of  the  actions  to 
be  funded  by  an  IHA  over  a  period  of 
five  years  (including  an  IHA's  proposed 
allocation  of  its  modernization  funds  to 
a  reserve  established  under  §  905.666(a) 
(3))  to  make  the  necessary  physical  and 
management  improvements  identified  in 
the  IHA's  comprehensive  plan  under 
subpart  I.  The  plan  shall  be  based  upon 
HUD's  and  the  IHA's  best  estimates  of 
the  funding  reasonably  expected  to 
become  available  over  the  next  five- 
year  period.  The  action  plan  is  updated 
aimually  to  reflect  a  rolling  five-year 
base. 

Adjusted  income.  Annual  income  less 
the  following  allowances;  determined  in 
accordance  with  HUD  instructions: 

(1)  $480  for  each  dependent 

(2)  $400  for  any  elderly  family: 

(3)  For  any  family  that  is  not  an 
elderly  family  but  has  a  handicapped  or 
disabled  member  other  than  the  head  of 
household  or  spouse,  handicapped 
assistance  expenses  in  excess  of  three 
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percent  of  annual  income,  but  this 
allowance  may  not  exceed  the 
employment  income  received  by  family 
members  who  are  18  years  of  age  or 
older  as  a  result  of  the  assistance  to  the 
handicapped  or  disabled  person; 
(4)  For  any  elderly  family — 
(i)  That  has  no  handicapped 
assistance  expenses  (as  defined  in  this 
section),  an  allowance  for  medical 
expenses  (as  defined  in  this  section) 
equal  to  the  amount  by  which  the 
medical  expenses  exceed  three  percent 
of  annual  income: 

(ii)  That  has  handicapped  assistance 
expenses  greater  than  or  equal  to  three 
percent  of  annual  income,  an  allowance 
for  handicapped  assistance  expenses 
computed  in  accordance  with  paragraph 
(c)  of  this  section,  plus  an  allowance  for 
medical  expenses  that  is  equal  to  the 
family's  medical  expenses; 

(iii)  That  has  handicapped  assistance 
expenses  that  are  less  than  three 
percent  of  annual  income,  ai\.  allowance 
for  combined  handicapped  assistance 
expenses  and  medical  expenses  that  is 
equal  to  the  amount  by  which  the  sum  of 
these  expenses  exceeds  three  percent  of 
annual  income;  and 
(5)  The  greater  of: 

(i)  Child  care  expenses,  as  defined  in 
'  this  section;  or 

(ii)  Excessive  travel  expenses,  not  to 
exceed  $25  per  family  per  week,  for 
employment  or  education  related  travel. 

Administration  charge.  In  Mutual 
Help  projects,  the  amount  budgeted  per- 
unit  per-month  for  operating  expense, 
exclusive  of  the  cost  of  HUD-approved 
expenditures  for  which  operating 
subsidy  is  being  provided  in  accordance 
§  905.434  (See  5  905.427(c).) 

Administrative  capability  assessment 
(ACA).  An  annual  evaluation  of  the 
IHA's  administrative  capability  to 
administer  programs  in  compliance  with 
the  Act  and  all  applicable  HUD 
regulations,  contracts,  HUD  handbooks, 
and  other  applicable  requirements.  (See 
§  905.135). 

Allowable  expense  level.  In  rental 
projects,  the  per-unit  per-month  dollar 
amount  of  expenses  (excluding  utilities, 
and  expenses  allowed  under  §  905.720) 
computed  in  accordance  with  §  905.710, 
which  is  used  to  compute  the  amount  of 
operating  subsidy. 

Allowable  utilities  consumption  level 
(AUCL).  In  rental  projects,  the  amount 
of  utilities  expected  to  be  consumed  per- 
unit  per-month  by  the  IHA  during  the 
requested  budget  year,  which  is  equal  to 
the  average  amount  consumed  per-unit 
per-month  during  the  rolling  base  period 
After  the  end  of  the  requested  budget 
year,  the  AUCL  of  the  utility  (ies)  used 
for  space  heating  will  be  adjusted  by  a 


change  factor,  which  is  defined  in  this 
section. 

Annual  contributions  contract  (ACC). 
A  contract  under  the  Act  between  HUD 
and  the  IHA  containing  the  terms  and 
conditions  under  which  the  Department 
assists  the  IHA  in  providing  decent, 
safe,  and  sanitary  housing  for  low 
income  families.  The  ACC  must  be  in  a 
form  prescribed  by  HUD  under  which 
HUD  agrees  to  provide  assistance  in  the 
development,  modernization  and/or 
operation  of  a  low  income  housing 
project  under  the  Act.  and  the  IHA 
agrees  to  develop,  modernize  and 
operate  the  project  in  compliance  with 
all  provisions  of  the  ACC  and  the  Act. 
and  all  HUD  regulations  and 
implementing  requirements  and 
procedures. 

Annual  income.  Annual  income  is  the 
anticipated  total  income  from  all 
sources  received  by  the  family  head  and 
spouse  (even  if  temporarily  absent)  and 
by  each  additional  member  of  the 
family,  including  all  net  income  derived 
from  assets,  for  the  12-month  period 
following  the  effective  date  of  the  initial 
determination  or  reexamination  of 
income,  exclusive  of  certain  types  of 
income  as  provided  in  paragraph  (2)  of 
this  definition. 

(1)  Annual  income  includes,  but  is  not 
limited  to: 

(i)  The  full  amount,  before  any  payroll 
deductions,  of  wages  and  salaries, 
overtime  pay,  commissions,  fees,  tips 
and  bonuses,  and  other  compensation 
for  personal  services; 

(ii)  The  net  income  from  operation  of  a 
business  or  profession.  Expenditures  for 
business  expansion  or  amortization  of 
capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  net 
income.  An  allowance  for  depreciation 
of  assets  used  in  a  business  or 
profession  may  be  deducted,  based  on 
straight  line  depreciation,  as  provided  in 
Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  profession 
will  be  included  in  income,  except  to  the 
extent  the  withdrawal  is  reimbursement 
of  cash  or  assets  invested  in  the 
operation  by  the  family; 

(iii)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or  personal 
property.  Expenditures  for  amortization 
of  capital  indebtedness  shall  not  be 
used  as  deductions  in  determining  net 
income.  An  allowance  for  depreciation 
is  permitted  only  as  authorized  in 
paragraph  (2)  (ii)  of  this  definition.  Any 
withdrawal  of  cash  or  assets  from  an 
investment  will  be  included  in  income, 
except  to  the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  by  the  family.  Where  the  family 
has  net  family  assets  in  excess  of  $5,000, 


armual  income  shall  include  the  greater 
of  the  actual  income  derived  from  all  net 
family  assets  or  a  percentage  of  the 
value  of  such  assets  based  on  the 
current  passbook  savings  rate  as 
determined  by  HUD: 

(iv)  The  full  amount  of  periodic 
payments  received  from  social  security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits  and  other  similar  types  of 
periodic  receipts,  including  a  lump-sum 
payment  for  the  delayed  start  of  a 
periodic  payment; 

(v)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay  (but  see  paragraph 
(2)  (iii)  of  this  definition): 

(vi)  Welfare  assistance.  If  the  welfare 
assistance  payment  includes  an  amount 
specifically  designated  for  shelter  and 
utilities  that  is  subject  to  adjustment  by 
the  welfare  assistance  agency  in 
accordance  with  the  actual  cost  of 
shelter  and  utilities,  the  amount  of 
welfare  assistance  income  to  be 
included  as  income  shall  consist  of:  (A) 
the  amount  of  the  allowance  or  grant 
exclusive  of  the  amount  specifically 
designated  for  shelter  or  utilities,  plus 
(B)  the  maximum  amount  that  the 
welfare  assistance  agency  could,  in  fact, 
^llow  the  family  for  shelter  and  utilities. 
If  the  family's  welfare  assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  this  paragraph 
(1)  (vi)  (B)  shall  be  the  amount-resulting 
from  one  application  of  the  percentage: 

(vii)  Periodic  and  determinable 
allowances,  such  as  alimony  and  child 
support  payments,  and  regular 
contributions  or  gifts  received  from 
persons  not  residing  in  the  dwelling;  and 

(viii)  All  regular  pay.  special  pay  and 
allowances  of  a  member  of  the  Armed 
Forces  (but  see  paragraph  (c)  (7)  of  this 
section). 

(2)  Annual  income  does  not  include 
the  following: 

(i)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years: 

(ii)  Payments  received  for  the  care  of 
foster  children; 

(iii)  Lump-sum  additions  to  family 
assets,  such  as  inheritances,  insurance 
payments  (including  pfjyments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains 
and  settlement  for  personal  or  property 
losses  (but  see  paragraph  (1)  (v)  of  this 
definition); 

(iv)  Amounts  received  by  the  family 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member: 
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(v)  Ihcome  of  a  live-in  aide; 

(vi)  Amounts  of  educational 
scholarships  paid  directly  to  the  student 
or  to  the  educational  institution,  and 
amounts  paid  by  the  Government  to  a 
veteran,  for  use  in  meeting  the  costs  of 
tuition,  fees,  books,  equipment, 
materials,  supplies,  transportation  and 
miscellaneous  personal  expenses  of  the 
student.  Any  amount  of  such  scholarship 
or  payment  to  a  veteran  that  is  made 
available  for  subsistence  is  to  be 
included  in  income; 

(vii)  The  special  pay  to  a  family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  Hre; 

(viii)  (A)  Amounts  received  under 
training  programs  funded  by  HUD; 

(B)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  hmited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  to  Attain  Self-Suffjciency  (PASS); 
or 

(C)  Amounts  received  by  a  participant 
in  other  publicly  assisted  programs 
which  are  specifically  for  or  in 
reimbursement  of  out-of-pocket 
expenses  incurred  (special  equipment, 
clothing,  transportation,  child  care,  etc.) 
and  which  are  made  solely  to  allow 
participation  in  a  specific  program; 

(ix)  Temporary,  nonrecurring  or 
sporadic  income  (including  gifts);  or 

(x)  Amounts  specifically  excluded  by 
any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  United 
States  Housing  Act  of  1937.  A  notice  is 
published  from  time  to  time  in  the 
Federal  Register  and  distributed  to  IHAs 
identifj'ing  the  benefits  that  quahfy  for 
this  exclusion.  Updates  will  be 
published  and  distributed  when 
necessary. 

(3)  If  it  is  not  feasible  to  anticipate  a 
level  of  income  over  a  12-month  period, 
the  income  anticipated  for  a  shorter 
period  may  be  annualized  subject  to  a 
redetermination  at  the  end  of  the  shorter 
period. 

Annual  statement.  A  statement 
submitted  annually  by  an  IHA  to  HUD 
of  the  activities  and  related  costs  it 
expects  to  fund  with  the  annual  grant 
under  subpart  I  of  this  part.  An  IHA  may 
also  elect  to  submit  an  annual  statement 
covering  work  proposed  for  up  to  a  two- 
year  period,  so  that  it  can  increase  its 
flexibility  in  carrying  out  work  items  in 
the  coming  year. 

Applicable  surface.  All  intact  and 
nonintact  interior  and  exterior  painted 
surfaces  of  a  residential  structure. 

Aproved  certifying  organization.  Any 
organization(s)  or  entity(ies)  approved 


by  HUD.  under  9  905.140,  which  will 
administer  a  program  for  certification  of 
IHA  housing  managers  under  this  part. 

Assisted  dwelling  unit.  A  dwelling 
unit  assisted  under  the  programs 
covered  by  this  part  905. 

Base  year.  The  IHA's  fiscal  year 
immediately  preceding  its  first  fiscal 
year  under  PFS. 

Base-year  expense  level.  The  expense 
level  (excluding  utilities,  audits,  and 
certain  other  items)  for  the  year, 
computed  as  provided  in  §  905.710(a) 

Benefit/cost  analysis.  For  purposes  of 
subpart  K.  a  direct  comparison  of  the 
present  worth  of  any  savings  generated 
by  a  given  system  during  the  expected 
tiseful  life  of  the  system  or  the  estimated 
remaining  life  of  the  project,  whichever 
is  the  shortest  number  of  years,  to  the 
cost  of  the  chdnge. 

BIA.  The  Bureau  of  Indian  Affairs  in 
the  Department  of  the  Interior. 

Change  factor.  The  ratio  of  the 
affected  IHA  fiscal  year  heating  degree 
days  (HDD)  divided  by  the  average 
annual  HDD  of  the  rolling  base  period. 
(Affected  year  HDD  divided  by  rolling 
base  period  average  HDD). 

Checkmeter.  A  device  for  measuring 
utility  consumption  of  each  individual 
dwelling  unit  where  the  utility  service  is 
supplied  through  a  mastermeter  system. 
The  IHA  pays  the  utility  supplier  on  the 
basis  of  the  mastermeter  readings  and 
uses  the  checkmeters  to  determine 
whether  and  to  what  extent  utiUty 
consumption  of  each  dwelling  unit  is  in 
excess  of  the  allowance  for  IHA- 
fumished  utilities,  established  in 
accordance  with  subpart  K. 

Chewable  surface.  All  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age,  e.g.,  protruding 
comers,  windowsills  and  fi'ames,  doors 
and  frames,  and  other  protruding 
woodwork. 

Chief  executive  officer  (CEO).  The 
CEO  of  a  unit  of  general  local 
government  meanaj  the  elected  official  or 
the  legally  designated  official,  who  has 
the  primary  responsibility  for  the 
conduct  of  that  entity's  governmental 
affairs.  Examples  of  the  CEO  of  a  unit  of 
general  local  goveipment  are:  The 
elected  mayor  of  a  {municipality:  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  or  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  a  unit  of  general  local 
government  (e.g..  Tribal  administrator). 
The  CEO  for  an  Indian  Tribe  is  the 
Tribal  governing  official. 

Child  care  expenses.  Amounts 
anticipated  to  be  paid  by  the  family  for 


the  care  of  children  under  13  years  of 
age  during  the  period  for  which  annual 
income  is  computed,  but  only  where 
such  care  is  necessary  to  enable  a 
family  member  to  be  gainfully  employed 
or  to  further  his  or  her  education  only  to 
the  extent  such  amounts  are  not 
reimbursed.  The  amount  deducted  shall 
reflect  reasonable  charges  for  child  care, 
and.  in  the  case  of  child  care  necessary 
to  permit  employment,  the  amount 
deducted  shall  not  exceed  the  amount  of 
income  received  from  such  employment. 

Common  property.  The  non-dwelling 
structures  and  equipment,  common 
areas,  community  facilities,  and  in  some 
cases  certain  component  parts  of 
dwelling  structures,  which  are  contained 
in  the  development.  It  also  may  include 
common  property  as  defined  in  a 
cooperative  form  of  ownership,  as 
determined  by  the  IHA. 

Comprehensive  grant  number.  A  grant 
number  that  is  unique  to  each  annual 
statement  (under  subpart  I)  covering  the 
improvements  to  one  or  more  existing 
Indian  housing  projects. 

Comprehensive  modernization.  A 
modernization  program  for  a  project 
which  provides  for  all  needed  physical 
and  management  improvements.  Under 
the  Comprehensive  Improvement 
Assistance  Program  (CLAP),  all 
modernization  programs  are 
comprehensive  modernization,  except 
those  defined  as  emergency, 
homeownership.  lead-based  paint  or 
special  purpose. 

Comprehensive  plan.  A  plan  prepared 
by  an  IHA,  and  approved  by  HUD, 
tmder  the  Comprehensive  Grant 
Program  setting  forth  all  of  the  physical 
and  management  improvement  needs  of 
the  IHA  and  its  Indian  housing 
developments,  indicating  the  relative 
urgency  of  needs,  and  which  includes 
the  IHA's  action  plan,  cost  estimates, 
and  required  local  government  and  IHA 
certifications.  The  comprehensive  plan 
may  be  revised,  as  necessary,  but  must 
be  revised  at  least  every  sixth  year.  See 
subpart  I  of  this  part. 

Construction  contract.  The  contract 
for  construction  in  the  case  of  the 
conventional  method,  or  the  contract  of 
sale  in  the  case  of  the  Turnkey  method. 

Cooperation  agreement  An 
agreement  between  an  IHA  and  a  local 
governing  (taxing)  body  that  assures 
exemption  from  real  and  personal 
property  taxes  and  provides  for 
payments  in  lieu  of  taxes  by  the  IHA; 
and  that  provides  for  cooperation  with 
respect  to  the  development  and 
operation  of  low  income  housing  owned 
by  the  IHA. 

Cost  effective.  As  used  in  subpart  K. 
an  energy  conservation  measure  with  a 
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pay-back  period  of  fifteen  years  or 
shorter  shall  be  considered  cost 
effective. 

Current  budget  year.  The  IHA  fiscal 
year  in  which  the  IHA  is  operating. 

Defective  lead-based  paint  surface. 
Paint  on  applicable  surfaces  having  « 
lead  content  of  greater  than  or  equal  to  1 
mg/cm2.  that  is  cracking,  scaling, 
chipping,  peeling  or  loose. 

Defective  paint  surface.  Paint  on 
applicable  surfaces  that  is  cracking, 
scaling,  chippicig.  peeling  or  loose. 

Demolition.  The  razing  in  whole,  or  in 
part  of  one  or  more  permanent  buildings 
of  an  Indian  housing  project. 

Dependent.  A  member  of  the  family 
household  (excluding  foster  children) 
other  than  the  family  head  or  spouse, 
who  is  under  18  years  of  age  of  is  a 
disabled  person  or  handicapped  person, 
or  is  a  full-time  student. 

Deprogramming.  Removal  from  the 
IHA's  inventory  under  the  ACC. 
pursuant  to  the  IHA's  formal  request 
and  HUD's  approval,  of  a  dwelling  unit 
no  longer  used  for  dwelling  purposes  or 
a  nondwelling  structure  or  a  unit  used 
for  nondwelling  purposes  that  the  IHA 
has  determined  will  no  longer  be  used 
■for  IHA  purposes. 

Development.  Any  or  all  undertakings 
necessary  for  planning,  land  acquisition, 
demolition,  construction,  or  equipment, 
in  connection  with  a  low  income 
housing  project. 

Disabled  person.  A  person  who  is 
under  a  disability  as  defined  in  section 
223  of  the  Social  Security  Act  (42  U.S.C. 
423).  or  who  has  a  developmental 
disability  as  defined  in  section  102(7)  of 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6001(7)) 

Displaced  person.  A  person  displaced 
by  governmental  action,  or  a  person 
whose  dwelling  has  been  extensively 
damaged  or  destroyed  as  a  result  of  a 
disaster  declared  or  otherwise  formally 
recognized  under  Federal  disaster  relief 
laws. 

Disposition.  The  conveyance  or  other 
transfer  by  the  IHA,  by  sale  or  other 
transaction,  of  any  interest  in  the  real 
estate  of  an  Indian  housing  project,  but 
does  not  cover  transfers  of  property 
described  in  §  905521(b)  (1)  (i)-(vii). 

Earned  borne  payments  account 
(EHPA).  In  the  Turnkey  UI  program 
(subpart  G),  this  account  is  established 
and  maintained  as  described  in  S 
905.517. 

Elderly  family.  A  family  whose  head 
or  spouse  (or  sole  member)  is  an  elderly, 
disabled,  or  handicapped  person,  as 
defined  in  this  section.  It  may  include 
two  or  more  elderly,  disabled  or 
handicapped  persons  living  together,  or 
one  or  more  c^  these  persons  living  with 


one  or  more  live-in  aides,  as  defined  in 
this  section. 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Elevated  blood  lead  level  or  EBL. 
Excessive  absorption  of  lead,  that  is,  a 
confirmed  concentration  of  lead  in 
whole  blood  of  25  ug/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Emergency  work.  Physical  work  items 
of  an  emergency  nature,  posing  an 
immediate  threat  to  the  health  or  safety 
of  residents,  which  mast  be  completed 
within  one  year  of  funding.  Under  the 
Comprehensive  Grant  program, 
management  impjrovements  are  not 
eligible  as  emergency  work  and, 
therefore,  must  be  covered  by  the 
comprehensive  plan  (including  the 
action  plan),  before  the  IHA  may  carry 
them  out.  See  subpart  I  of  this  part. 

Energy  audit.  A  process  carried  out  in 
accordance  with  subpart  K,  which 
identifies  and  specifies  the  energy  and 
cost  savings  that  are  estimated  to  result 
from  installing  or  accomplishing  an 
energy  conservation  measure. 

Energy  consen-ation  measures 
(ECMs).  Physical  improvements  or 
modifications  that,  if  undertaken  for  a 
building  or  facility,  or  its  equipment,  are 
likely  to  reduce  the  cost  of  energy  in  an 
amount  sufficient  to  recover  the 
installation  costs  in  a  period  no  longer 
than  the  useful  life  of  the  measure.  See 
subpart  K. 

Family.  Family  includes  but  is  not 
limited  to  (a)  an  elderly  family  or  single 
person  as  defined  in  this  part,  (b)  the 
remaining  member  of  a  tenant  family, 
and  (c)  a  displaced  person. 

Family  project.  Any  project  assisted 
under  section  9  of  the  Act  that  is  not  an 
elderly  project.  For  this  purpose,  an 
elderly  project  is  one  that  was 
designated  for  occupancy  by  the  elderly 
at  its  inception  (and  has  retained  that 
character)  or,  although  not  so 
designated,  for  which  the  IHA  gives 
preference  in  tenant  selection  (with 
HUD  approval)  for  all  units  in  the 
project  to  elderly  families.  A  building 
within  a  mixed-use  project  that  meets 
these  qualifications  shall,  for  purposes 
of  this  definition,  be  excluded  from  any 
family  project  as  shall  zero  bedroom 
units. 

FFY.  Federal  Fiscal  Year  (starting 
with  October  1.  and  ending  with 
September  30.  and  designated  by  the 
calendar  year  in  which  it  ends). 

Financial  feasibility.  With  respect  to 
modernization,  the  cost  (excluding  the 
cost  of  management  improvements, 
administration,  architectural  and 
engineering  fees,  and  other  fees)  of  the 
modernization  program  does  not  exceed 
90  percent  of  this  total  develc^HBeBt  cost 


standard  for  a  new  project  with  the 
same  structure  type  and  number  and 
size  of  units  and  in  the  market  area. 

Force  account  labor.  Labor  directly 
employed  by  the  IHA  on  either  a 
permanent  or  a  temporary  basis. 

Formula.  The  formula  prescribed  by 
HUD  to  be  used  in  the  Performance 
Funding  System  to  estimate  the  cost  of 
operating  an  average  unit  in  an  IHA's 
inventory.  (See  subpart  J.) 

Formula  expense  level.  The  per-unit 
per-month  dollar  amount  of  expenses 
(excluding  utilities  and  audits)  compute^! 
under  the  formula,  in  accordance  with 
§  905.710. 

Full-time  student.  A  person  who  is 
carrying  a  subject  load  that  is 
considered  full-time  for  day  students 
under  the  standards  and  practices  of  the 
educational  institution  attended.  An 
educational  institution  includes  a 
vocational  school  with  a  diploma  or 
certificate  program,  as  well  as  an 
institution  offering  a  college  degree. 

Handicapped  assistance  expenses. 
Reasonable  expenses  that  are 
anticipated,  during  the  period  for  which 
annual  income  is  computed,  for 
attendant  care  and  auxiliary  apparatus 
for  a  handicapped  or  disabled  family 
member  and  that  are  necessary  to 
enable  a  family  member  (including  the 
handicapped  or  disabled  member)  to  be 
employed,  provided  that  the  expenses 
are  neither  paid  to  a  member  of  the 
family  nor  reimbursed  by  an  outside 
source. 

Handicapped  person.  A  person  having 
a  physical  or  mental  impairment  that  (a) 
is  expected  to  be  of  long-continued  and 
indefinite  duration,  (b)  substantially 
impedes  his  or  her  ability  to  live 
independently,  and  (c)  is  of  such  a 
nature  that  such  ability  could  be 
improved  by  more  suitable  housing 
conditions. 

Hard  costs.  The  physical  improvement 
costs  in  development  accounts  1450      | 
through  1475  of  the  Low-Rent  Housing 
Accounting  Handbook,  7510.1,  as 
revised,  which  include:  Account  1450 
Site  Improvements;  Account  1460 
Dwelling  Structures;  Account  1465.1 
Dwelling  Equipment — Nonexpendable; 
Accormt  1470  Nondwelling  Structures; 
and  Account  1475  Nondwelling 
Equipment. 

Heating  degree  days  (HDD).  The 
annual  arithmetic  sum  of  the  positive 
differences  (those  under  65  degrees)  of 
the  average  of  the  lowest  and  highest 
daily  outside  temperature  in  degrees 
Fahrenheit  subtracted  from  65  degrees 
Fahrenheit 

High-risk.  See  24  CFR  85.12  and 
905.135. 
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Home.  A  dwelling  unit  covered  by  a 
homebuyer  agreement. 

Homebuyer.  The  member  or  members 
of  a  low  income  family  who  have 
executed  a  homebuyer  agreement  with 
the  IHA  and  who  have  not  yet  achieved 
homeownership. 

Homebuyer  agreement.  A  Mutual 
Help  and  Occupancy  Agreement  or  a 
Turnkey  ID  Homebuyer's  Ownership 
Opportunity  Agreement. 

Homeowner.  A  former  homebuyer 
who  has  achieved  ownership  of  his  or 
her  home  and  acquired  title  to  the  home. 

Homeownership  modernization.  A 
modernization  program  for  a 
development  that  is  under  the  Turnkey 
III  Homeownership  Opportunities 
Program  or  the  Mutual  Help 
Homeownership  Opportunity  Program. 
Under  homeownership  modernization, 
limited  physical  improvements  and 
special  purpose  management 
improvements  are  eligible 
modernization  costs. 

Housing  manager.  Any  person  who, 
irrespective  of  title,  is  responsible  for 
the  management  and  operation  of  low 
income  housing  subject  to  this  part.  This 
person  may  be  the  Executive  Director, 
Assistant  Executive  Director,  or  any 
staff  member  of  an  IHA  who  is 
responsible  for  overall  management. 

HUD.  The  Department  of  Housing  and 
Urban  Development,  including  the  field 
offices  thai  have  been  delegated 
authority  under  the  Act  to  perform 
functions  pertaining  to  this  part  for  the 
area  in  which  the  IHA  is  located. 

HUD  field  office.  The  HUD  Offices  in 
Chicago,  Oklahoma  City,  Denver, 
Phoenix,  Seattle,  and  Anchorage,  which 
have  been  delegated  authority  to 
administer  programs  under  the  United 
States  Housing  Act  of  1937  for  the  area 
in  which  the  IHA  is  located.  Each 
Regional  Administrator  is  responsible 
for  administrative  and  programmatic 
oversight  of  the  Indian  housing  program 
in  the  region. 

IHA  homeownership  financing.  IHA 
financing  for  purchase  of  a  home  by  an 
eligible  homebuyer  who  gives  the  IHA  a 
promissory  note  and  mortgage  for  the 
balance  of  the  purchase  price. 

IHA  project  proposal.  A  statement  of 
the  basic  elements  of  a  project, 
including  the  estimated  total 
development  cost  of  the  project,  as 
adopted  by  the  IHA  and  approved  by 
HUD. 

IHS.  The  Indian  Health  Service  in  the 
Department  of  Health  and  Human 
Services. 

Indian.  Any  person  recognized  as 
being  an  Indian  or  Alaska  Native  by  an 
Indian  Tribe,  the  Federal  Government, 
or  any  State. 


Indian  area.  The  area  within  which  an 
Indian  Housing  Authority  is  authorized 
to  provide  low  income  housing. 

Indian  Housing  Authority  (IHA).  An 
entity  that  is  authorized  to  engage  in  or 
assist  in  the  development  or  operation 
of  low  income  housing  for  Indians  that  is 
established  either  (1)  by  exercise  of  the 
power  of  self-government  of  an  Indian 
Tribe  independent  of  State  law;  or  (2)  by 
operation  of  State  law  providing 
specifically  for  housing  authorities  for 
Indians,  including  regional  housing 
authorities  in  the  State  of  Alaska. 

Indian  Tribe.  Any  Tribe,  band, 
pueblo,  group,  community,  or  nation  of 
Indians  or  Alaska  Natives. 

Interdepartmental  agreement.  The 
agreement  among  HUD,  the  Department 
of  Health  and  Human  Services,  the 
Department  of  Interior,  and  other 
appropriate  agencies,  concerning 
assistance  to  projects  developed  and 
operated  under  the  Act. 

Latent  defect.  A  design  or 
construction  deficiency  that  could  not 
reasonably  have  been  foreseen  by  the 
IHA  or  the  Office  of  Indian  Programs. 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1.0  mg/cmZ,  or  .5%  by  weight. 

Lead-based  paint  modernization.  A 
modernization  program  for  a  family 
project  that  is  limited  to  lead-based 
paint  testing  and/or  lead-based  paint 
hazard  abatement  as  prescribed  in 
subpart  H.  For  such  projects, 
management  improvements  are  not 
eligible  modernization  costs. 

Live-in  aide.  A  person  who  resides 
with  an  elderly,  disabled,  or 
handicapped  person  or  persons  and  who 
(a)  is  determined  by  the  IHA  to  be 
essential  to  the  care  and  well-being  of 
the  person{s);  (b)  is  not  obligated  for 
support  of  the  person(s);  and  (c)  would 
not  be  living  in  the  unit  except  to 
provide  necessary  supportive  services. 
(See  de^nition  of  annual  income  for 
treatment  of  a  Hve-in  aide's  income.) 

Local  inflation  factor.  The  weighted 
average  percentage  increase  in  local 
government  wages  and  salaries  for  the 
area  in  which  the  IHA  is  located  and 
non-wage  expenses  based  upon  the 
implicit  price  deflator  for  State  and  local 
government  purchases  of  goods  and 
services.  This  weighted  average 
percentage  will  be  supplied  by  HUD. 
HUD  anticipates  that  it  will  update  the 
local  inflation  factor  each  year. 

Low-income  family.  A  family  whose 
annual  income  does  not  exceed  80 
percent  of  the  median  income  for  the 
area,  as  determined  by  HUD  with 
adjustments  for  smaller  and  larger 
families.  HUD  may  establish  income 
limits  higher  or  lower  than  80  percent  of 


the  median  income  for  an  Indian  area  on 
the  basis  of  its  finding  that  such 
variations  are  necessary  because  of  the 
prevailing  levels  of  construction  costs  or 
unusually  high  or  lower  family  incomes. 

Major  changes.  In  the  context  of  the 
modernization  program  administered 
under  subpart  I  of  this  part,  major 
changes  means  additions,  deletions  or 
modifications  of  work  items 
cumulatively  totaling  10  percent  or  more 
of  an  IHA's  annual  grant  allocafion. 
excluding  emergencies., Major  changes 
require  prior  HUD  approval.  Any 
changes  with  respect  to  work  items 
cumulatively  totaling  less  than  10 
percent  of  an  IHA's  annual  grant 
allocation,  excluding  emergencies,  do 
not  require  prior  HUD  approval,  so  long 
as  the  work  is  covered  under  the  IHA's 
action  plan.  (See  §  905.678(h).) 

Management  improvement  plan.  A 
document  developed  by  the  IHA  in 
accordance  with  S  905.135  which 
specifies  the  actions  to  be  taken, 
including  timetables,  to  correct 
deHciencies  identified  as  a  result  of  a 
management  assessment. 

Mastermeter  system.  A  utility 
distribution  system  in  which  an  IHA  is 
supplied  utility  service  by  a  utility 
supplier  through  a  meter  or  meters  and 
the  IHA  then  distributes  the  utihty  to  its 
tenants. 

Medical  expenses.  Those  medical 
expenses,  including  medical  insurance 
premiums,  that  are  anticipated  during 
the  period  for  which  annual  income  is 
computed,  and  that  are  not  covered  by 
insurance. 

Meter  hop.  A  device  provided  to 
accommodate  future  installation  of  a 
utility  meter.  See  subpart  K. 

Modernization  funds.  Funds  derived 
from  an  allocation  of  budget  authority 
for  the  purpose  of  funding  physical  and 
management  improvements. 

Modernization  program.  An  IHA's 
program  for  carrying  out  modernization, 
as  set  forth  in  the  approved  application 
for  modernization  funds.  See  subpart  I. 

Modernization  project.  The 
improvement  of  one  or  more  existing 
Indian  housing  developments,  under  a 
new  project  number  designated  for 
modernization  under  the  Comprehensive 
Improvement  Assistance  Program 
(CIAP). 

Monthly  adjusted  income.  One  twelfth 
of  adjusted  income. 

Monthly  Equity  Payments  Account 
IMEPA).  A  homebuyer  account  in  the 
Mutual  Help  Homeownership 
Opportunity  program  credited  with  the 
amount  by  which  each  required  monthly 
payment  exceeds  the  administration 
charge. 


y^ 
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Monthly  income.  One  twelfth  of 
annual  income. 

MH.  Mutual  Help. 

MM  Construction  Contract.  A 
construction  contract  for  an  MH  project, 
which  shall  be  on  a  form  prescribed  bv 
HUD. 

MH  Contribation.  Land,  labor,  cash. 
materials,  or  equipment — or  a 
combination  of  these — contributed 
toward  the  development  cost  of  a 
project  in  accordance  with  a 
homebuyer's  MHO  Agreement,  credit  for 
which  is  to  be  used  toward  purchase  of 
a  home. 

MH  Program.  The  MH 
Homeownership  Opportunity  Program. 

MHO  Agreement.  A  Mutual  Help  and 
Occupancy  Agreement  between  an  IHA 
and  a  homebuyer. 

Near  elderly  family.  A  family  whose 
head  or  spouse  (or  sole  member)  is  at 
least  50  years  of  age  but  below  the  age 
of  62  years. 

Net  family  assets.  Net  cash  value 
after  deducting  reasonable  costs  that 
would  be  incurred  in  disposing  of  real 
property,  savings,  stocks,  bonds,  and 
other  forms  of  capital  investment, 
excluding  interests  in  Indian  trust  land 
and  excluding  equity  accounts  in  HUD 
homeownership  programs.  The  value  of 
necessary  items  of  personal  property 
such  as  furniture  and  automobiles  are 
excluded,  and,  in  the  case  of  a  family  in 
which  any  member  is  actively  engaged 
in  a  business  or  farming  operation,  the 
assets  that  are  a  part  of  the  business  or 
farming  operation  are  excluded.  In  cases 
where  a  trust  fund,  such  as  individual 
Indian  monies  held  by  the  BIA,  has  been 
established  and  the  trust  is  not 
revocable  by,  or  under  the  control  of, 
any  member  of  the  family  or  household, 
the  value  of  the  trust  fund  will  not  be 
considered  an  asset  so  long  as  the  fund 
continues  to  be  held  in  trust.  In 
determining  net  family  assets.  IHAs 
shall  include  the  value  of  any  business 
or  family  assets  disposed  of  by  an 
applicant  or  tenant  for  less  than  fair 
market  value  (including  a  disposition  in 
trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale)  during  the  two  years 
preceding  the  date  of  application  for  the 
program  or  reexamination,  as 
applicable,  in  excess  of  the 
consideration  received  therefor.  In  the 
case  of  a  disposition  as  part  of  a 
separation  or  divorce  settlement,  the 
disposition  will  not  be  considered  to  be 
for  less  than  fair  market  value  if  the 
applicant  or  tenant  receives  important 
consideration  not  measurable  in  dollar 

terms. 
Nonroutine  maintenance.  (1)  For 

purposes  of  the  Turnkey  III  Program 

(Nonroutine  Maintenance  Reserve). 

nonroutine  maintenance  refers  to 


infrequent  and  costly  items  of 
maintenance  and  replacement,  including 
dwelling  equipment  such  as  a  range  or 
refrigerator,  or  major  components  such 
as  heating  or  plumbing  systems  or  a 
roof.  Specifically  excluded  are 
maintenance  expenses  attributable  to 
homebuyer  negligence  or  to  defective 
materiaLs  or  workmanship. 

(2)  For  purposes  of  the  CIAP  and 
Comprehensive  Grant  Modernization 
Programs  under  subpart  I  of  this  part 
and  the  applicability  of  wage  rates, 
nonroutine  maintenance  refers  to  work 
items  that  ordinarily  would  be 
performed  on  a  regular  basis  in  the 
course  of  upkeep  of  a  property,  but  have 
become  substantial  in  scope  because 
they  have  been  put  off,  and  that  involve 
expenditures  that  would  otherwise 
materially  distort  the  level  trend  of 
maintenance  expenses.  Replacement  of 
equipment  and  materials  rendered 
unsatisfactory  because  of  normal  wear 
and  tear  by  items  of  substantially  the 
same  kind  does  qualify,  but 
reconstruction,  substantial  improvement 
in  the  quality  or  kind  of  original 
equipment  and  materials,  or  remodeling 
that  alters  the  nature  or  type  of  housing 
units  does  not  qualify. 

NRMR.  The  nonroutine  maintenance 
reserve  account  in  the  Turnkey  III 
Program  established  and  maintained  in 
accordance  with  §  905.519. 

Operating  budget.  The  IHA's 
operating  budget  (HUD  form  52564)  and 
ail  related  documents,  required  by  HUD 
to  be  submitted  pursuant  to  the  ACC. 

Operating  subsidy.  Annual 
contributions  for  IHA  operations  made 
by  HUD  under  the  authority  of  section  9 
of  the  Act.  See  subpart  J  of  this  part  with 
respect  to  rental  projects.  See  also 
§  905.434  (Mutual  Help  Operating 
Subsidy)  and  S  905.523  (Turnkey  III 
Operating  Subsidy). 

Other  income.  Income  to  the  IHA 
other  than  dwelling  rental  income  and 
income  from  investments,  except  that 
for  purposes  of  determining  operating 
subsidy  eligibility,  the  following  items 
are  excluded:  Grants  and  gifts  for 
operations,  other  than  for  utility 
expenses,  received  from  Federal,  State, 
and  local  governments,  individuals  or 
private  organizations;  amounts  charged 
to  tenants  for  repairs  for  which  the  IHA 
incurs  an  offsetting  expense;  and  legal 
fees  in  connection  with  eviction 
proceedings,  when  those  fees  are 
lawfully  charged  to  tenants. 

Partnership  process.  A  specific  and 
ongoing  process  that  is  designed  to 
ensure  that  residents,  resident  groups, 
and  the  IHA  work  in  a  cooperative  and 
collaborative  manner  to  develop, 
implement  and  monitor  the 
Comprehensive  Grant  program.  At  a 


minim\mi.  the  IHA  shall  ensure  that  this 
Partnership  Process  incorporates  full 
resident  participation  in  each  of  the  ^ 

required  program  components. 

Pay-back  period.  The  number  of  years 
required  to  accumulate  net  savings  to 
equal  the  cost  of  an  energy  conservation 
measure. 

Performance  funding  system  (PFS). 
The  standards,  policies  and  procedures 
established  by  HUD  for  determining  the 
amount  of  operating  subsidy  an  IHA  is 
eligible  to  receive  for  its  owned  rental 
projects,  based  on  the  costs  of  operating 
a  comparable  well-managed  project. 

PILOT.  Payment  in  lieu  of  taxes. 
Includes  all  payments  made  by  an  IHA 
to  the  local  governing  body  (or  other 
taxing  jurisdiction)  for  the  provision  of 
certain  municipal  services,  including 
that  portion  of  payments  in  lieu  of  taxes 
which  is  to  be  applied  as  a 
reimbursement  of  payments  of  offsite 
utilities.  The  amount  charged  is 
determined  by  the  coof)eration 
agreement  which  is  generally  defined  as 
10  percent  of  shelter  rent.  Shelter  rent  is 
defined  as  dwelling  rentals  less  total 
utility  expenses. 

Program  reservation.  A  written 
notification  by  HUD  to  an  IHA,  which  is 
not  a  legal  obligation,  but  which 
expresses  HUDs determination,  subject 
to  fulfillment  by  an  IHA  of  all  legal  ^nd 
administrative  requirements  within  a 
stated  time,  that  HUD  will  enter  into  a 
new  or  amended  ACC  covering  the 
stated  number  of  housing  units,  or  such 
other  number  as  is  consistent  with 
funding  reserved  by  HUD  for  the  project 

Project.  Housing  developed,  acquired, 
or  assisted  by  an  IHA  under  the  Act. 
and  the  improvement  of  this  housing. 

Project  for  elderly  families.  A  rental 
project  or  portion  of  a  rental  project 
assisted  under  the  U.  S.  Housing  Act  of 
1937  that  was  designated  for  occupancy 
by  the  elderly  at  its  inception  (and  that 
has  retained  that  character)  or,  although 
not  so  designated,  for  which  the  IHA 
gives  preference  in  tenant  selection 
(with  HUD  approval)  for  all  units  in  the 
project,  or  for  a  portion  of  the  units  in 
the  project,  to  Elderly  Families. 

Project  units.  All  dwelling  units  of  an 
IHA's  projects. 

Projected  opemting  income  level.  The 
per  unit  per  month  dollar  amount  of 
dwelling  rental  income  plus  nondwelling 
income,  computed  as  provided  in  5 
905.725. 

Requested  budget  year.  The  budget 
year  (fiscal  year)  of  an  IHA  following 
the  current  budget  year. 

Resident  groups.  Democratically 
elected  resident  groups  such  as  IHA- 
wide  resident  groups,  area-wide 
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resident  groups,  single  development 
resident  groups,  or  RMCs. 

Retail  service.  Purchase  of  utility 
service  by  IHA  tenants  directly  from  the 
utility  supplier. 

Rolling  base  period.  The  36-month 
period  that  ends  12  months  before  the 
beginning  of  the  IHA  requested  budget 
year,  which  is  used  to  determine  the 
allowable  utilities  consimiption  level 
used  to  compute  the  utilities  expense 
level. 

Single  person.  A  person  who  lives 
alone  or  intends  to  live  alone,  and  who 
does  not  qualify  as  (1)  an  elderly  family, 
(2]  a  displaced  person  (as  defined  in  this 
section),  or  (3)  the  remaining  member  of 
a  tenant  family. 

Soft  costs.  The  non-physical 
improvement  costs,  which  exclude  any 
costs  in  development  accounts  1450 
through  1475. 

Special  purpose  management 
modernization.  Mutual  Help,  Turnkey 
III.  and  rental  developments  are  eligible 
for  this  category  of  special  purpose 
modernization. 

Special  purpose  modernization.  A 
modernization  program  for  a  project  that 
is  limited  to  any  one  or  more  of  the 
following  types  of  physical  and 
management  improvements  otherwise 
eligible  for  CHAP  funding  under  this  part, 
subject  to  a  HUD  determination  that  the 
physical  or  management  improvements 
are  necessary  and  sufficient  to  extend 
substantially  the  useful  life  of  the 
development  beyond  that  which  it 
would  have  if  such  improvements  were 
not  made  (examples  cited  in  each 
category  are  for  illustration  only): 

(1)  Physical  improvements  to  replace 
or  repair  major  equipment  systems  (such 
as  elevators  and  heating,  cooling, 
electrical,  and  water  and  sewer 
systems)  or  structural  elements  (such  as 
roofs,  walls  and  foundations); 

(2)  Physical  improvements  to  upgrade 
security,  such  as  installation  of 
additional  lighting,  security  screens  on 
windows,  better  locks,  or  design 
changes  to  enhance  security  (excluding 
non-physical  improvements,  such  as 
security  staffing  and  services); 

(3)  Physical  improvements  to  increase 
accessibility  for  elderly  and 
handicapped  families,  according  to  the 
applicable  standards  of  24  CFR  part  8; 

(4)  Physical  improvements  to  reduce 
the  number  of  units  that  are  vacant  and 
substandard,  including  any 
improvements  necessary  to  meet  local 
code  requirements  and  return  the  units 
to  occupancy:  and 

(5J  Cost-effective  physical 
improvements  to  increase  the  energy 
efhciency  of  the  project. 

State.  Any  of  the  several  States  of  the 
United  States  of  America,  the  District  of 


Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  territories  and  possessions  of 
the  United  States,  the  Trust  Territory  of 
the  Pacific  Islands,  and  Indian  Tribes. 

Subsequent  homebuyer.  Any 
homebuyer  other  than  the  homebuyer 
who  first  occupies  a  home  pursuant  to 
an  MHO  agreement. 

Substantial  rehabilitation.  A 
modernization  program  for  a  project  that 
provides  for  all  physical  and 
management  improvements  needed  to 
meet  the  modernization  and  energy 
conservation  standards  and  to  ensure 
long-term  physical  and  social  viability. 

Successor  homebuyer.  A  person 
eligible  to  become  a  homebuyer  who  has 
been  designated  by  a  current  homebuyer 
to  succeed  to  an  interest  under  a 
homeownership  agreement  in  the  event 
of  the  current  homebuyer's  death  or 
mental  incapacity. 

Surcharge.  The  amount  charged  by 
the  IHA  to  a  tenant,  in  addition  to  the 
Tenant  Rent,  for  consumption  of  utilities 
in  excess  of  the  allowance  for  IHA- 
fumished  utilities  or  for  estimated 
consumption  attributable  to  tenant- 
owned  major  appliances  or  to  optional 
functions  of  IHA-fumished  equipment. 
Surcharges  calculated  pursuant  to 
subpart  K.  based  on  estimated 
consumption  where  checkmeters  have 
not  been  installed,  are  referred  to  as 
"scheduled  8im;harges." 

Tenant-purchased  utilities.  Utilities 
purchased  by  the  tenant  directly  from  a 
utility  supplier. 

Tenant  rent  The  amount  payable 
monthly  by  the  family  as  rent  to  the 
IHA.  Where  all  utilities  (except 
telephone)  and  other  essential  housing 
services  are  supplied  by  the  IHA,  tenant 
rent  equals  total  tenant  payment.  Where 
some  or  all  utilities  (except  telephone) 
and  other  essential  housing  services  are 
not  supplied  by  the  IHA  and  the  cost 
thereof  is  not  included  in  the  amount 
paid  as  rent,  tenant  rent  equals  total 
tenant  payment  less  the  utility 
allowance. 

Total  development  cost.  The  sum  of 
all  HUD-approved  costs  for  a  project 
including  all  undertakings  necessary  for 
planning,  site  acquisition,  demolition, 
construction  or  equipment  and  financing 
(including  the  payment  of  carrying 
charges),  and  for  otherwise  carrying  out 
the  development  of  the  project.  Offsite 
water  and  sewer  facilities  development 
costs  are  not  included. 

Total  tenant  payment  Tlie  monthly 
amount  calculated  under  subpart  D  of 
this  chapter.  Total  tenant  payment  does 
not  include  any  surcharge  for  excess 
utility  consumption  or  other 
miscellaneous  charges  (see  subpart  K). 


Tribe.  Any  tribe,  band,  pueblo,  group, 
community,  or  nation  of  Indians  or 
Alaska  Natives. 

Unit  months  available.  Project  units 
multiplied  by  the  number  of  months  the 
project  units  are  expected  to  be 
available  for  occupancy  during  a  given 
IHA  fiscal  year.  Except  as  provided  in 
the  following  sentence,  for  purposes  of 
this  part,  a  unit  is  considered  available 
for  occupancy  from  the  date  on  which 
the  end  of  the  initial  operating  period  for 
the  project  is  established  until  the  time 
it  is  approved  by  HUD  for 
deprogramming  and  is  vacated  or 
approved  for  nondwelling  use.  On  or 
after  July  1, 1991,  a  unit  is  not 
considered  available  for  occupancy  in 
any  IHA  Requested  Budget  Year  if  the 
unit  is  located  in  a  vacant  building  in  a 
project  that  HUD  has  determined  is 
nonviable. 

Utilities.  For  purposes  of  determining 
utility  allowances,  utihties  include 
electricity,  gas,  heating  fuel,  water, 
sewerage  service,  septic  tank  pumping/ 
maintenance,  sewer  system  hookup 
charges  (after  development),  and  trash 
and  garbage  collection.  Telephone 
service  is  not  included  as  a  utility.  For 
purposes  of  IHA  accounting  and  PFS, 
trash  and  garbage  collection  and 
maintenance  and  repair  of  any  systems 
are  considered  maintenances  expenses 
and  not  utility  expenses. 

Utilities  expense  level  The  per-unit 
per-month  dollar  amount  of  utilities 
expense  used  in  calculation  of  operating 
subsidy,  as  provided  in  i  905.715. 

Utility  allowance.  An  allowance  for 
IHA-fumished  utilities  represents  the 
maximum  consiunption  units  (e.g., 
kilowatt  hours  of  electricity),  that  may 
be  used  by  a  dwelling  unit  without  a 
surcharge  against  the  tenant  for  excess 
consumption.  An  allowance  for  tenant- 
purchased  utilities  is  a  fixed  dollar 
amount  that  is  deducted  from  the  total 
tenant  payment  otherwise  chargeable  to 
a  tenant  who  has  retail  service,  whether 
the  charges  are  more  or  less  than  the 
amounts  of  the  allowance.  (Se^ 
§§  905.865  and  905.870.) 

Utility  reimbursement.  The  amount,  if 
any,  by  which  the  utility  allowance  for 
tenant-purchased  utilities  for  the  unit,  if 
applicable,  exceeds  the  family's  total 
tenant  payment. 

Very  low-income  family.  A  low- 
income  family  whose  annual  income 
does  not  exceed  50  percent  of  the 
median  income  for  die  area,  as 
determined  by  HUD.  with  adjustments 
for  smaller  and  larger  families.  HUD 
may  establish  income  limits  higher  or 
lower  than  50  percent  of  the  median 
income  for  an  Indian  area  on  the  basis 
of  its  finding  that  such  variations  are 
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necessary  because  of  unusually  high  or 
low  family  incomes. 

Voluntary  equity  payments  account 
(VEPA).  A  homebuyer  account  in  the 
Mutual  Help  Homeownership 
Opportunity  program  credited  with  the 
amount  of  any  periodic  or  occasional 
voluntary  payments  in  excess  of  the 
required  monthly  pajonents. 

Welfare  assistance.  Welfare  or  other 
payments  to  families  or  individuals, 
based  on  need,  that  are  made  under 
programs  funded,  separately  or  jointly, 
by  Federal,  State  or  local  governments. 

Work  item.  Any  separately 
identifiable  unit  of  work  constituting  a 
part  of  a  modernization  program. 

§  905. 105    Types  of  low-Income  housing 
protects. 

IHAs  may  develop  the  following  types 
of  projects: 

(a)  Rental.  In  a  rental  project,  the 
occupants  lease  units  for  an  initial  term 
acceptable  to  the  IHA  and  the  tenant, 
followed  by  a  month-to-month  tenancy. 
Projects  may  be  developed  with  single 
family  detached,  duplex,  row  house, 
walk-up,  garden  type,  or  (for  the  elderly) 
elevator  structures. 

(b)  Mutual  Help  Homeownership 
Opportunity— [\]  General.  This  program 
(see  subpart  E)  is  available  only  for  use 
by  IHAs  eligible  for  assistance  under 
this  part.  Under  this  program,  a 
homebuyer  enters  into  an  MHO 
agreement  under  which  the  homebuyer 
agrees  to  contribute  land,  labor,  cash, 
materials,  or  equipment,  or  a 
combination  of  these,  for  development 
of  the  project;  make  monthly  payments 
based  on  income;  and  provide  all 
maintenance  of  the  home.  In  return,  the 
initial  purchase  price  of  the  home  is 
reduced  each  month  iii  accordance  with 
a  predetermined  purchase  price 
schedule,  and  the  homebuyer  is  given 
the  right  to  buy  the  home  by  payment  of 
the  remaining  balance  of  the  purchase 
price  at  the  time  of  the  purchase.  The 
credit  for  the  homebuyer's  Mutual  Help 
contribution  is  applied  against  the 
purchase  price  of  the  home. 

(2)  Project  types.  Single  family 
dwellings  are  eligible  for  assistance 
under  this  program,  including,  but  not 
limited  to.  single-family  detached 
,  dwellings  and  row  houses. 

§  905. 11 0    Assistance  from  Indian  Health 
Service  and  Bureau  of  Indian  Affairs. 

Because  HUD  assistance  under  this 
part  is  not  limited  to  IHAs  of  federally 
recognized  Tribes,  provisions  in  this 
part  relating  to  assistance  from  BIA  or 
IHS,  or  to  required  approvals,  actions  or 
determinations  by  these  agencies  in 
connection  with  such  assistance,  are 
applicable  only  to  projects  undertaken 


by  IHAs  of  federally  recognized  Tribes 
or  by  regional  housing  authorities 
created  by  Alaska  state  law.  These 
projects  shall  be  developed  promptly 
and  operated  in  accordance  with  the 
provisions  of  this  part  and  the 
Interdepartmental  Agreement. 
"Federally  recognized  tribe'  means  a 
Tribe  recognized  as  eligible  for  services 
from  BIA  or  IHS.  HUD  is  the  lead 
agency  for  promoting  proper 
coordination  under  the 
Interdepartmental  Agreement. 

§  905. 1 1 5    Applicability  of  civil  rights 
requirements. 

(a)  Indian  Civil  Rights  Act.  (1)  The 
Indian  Civil  Rights  Act  (Title  II  of  the 
Civil  Rights  Act  of  1968,  25  U.S.C.  1301- 
1303)  provides,  among  other  things,  that 
"no  Indian  tribe  in  exercising  powers  of 
self-government  shall .  .  .  deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  its  laws  or  deprive  any 
person  of  liberty  or  property  without  due 
process  of  law."  The  Indian  Civil  Rights 
Act  (ICRA)  applies  to  any  tribe,  band,  or 
other  group  of  Indians  subject  to  the 
jurisdiction  of  the  United  States  in  the 
exercise  of  recognized  powers  of  self- 
government.  The  ICRA  is  applicable  in 
all  cases  where  an  IHA  has  been 
established  by  exercise  of  Tribal  powers 
of  self-government. 

(2)  In  the  case  of  IHAs  established 
pursuant  to  State  law,  determinations  by 
HUD  of  the  applicabihty  of  the  ICRA  on 
a  case-by-case  basis  may  consider  such 
factors  as  the  existence  of  recognized 
powers  of  self-government;  the  scope 
and  jurisdiction  of  such  powers;  and  the 
applicability  of  such  powers  to  the  area 
of  operation  of  a  particular  IHA. 
Generally,  determinations  by  HUD  of 
the  existence  of  recognized  powers  of 
self-government  and  the  jurisdiction  of 
such  powers  will  be  made  in 
consultation  with  the  Department  of 
Interior-Bureau  of  Indian  Affairs,  and 
may  consider  applicable  legislation, 
treaties  and  judicial  decisions.  The  area 
of  operation  of  an  IHA  may  be 
determined  by  the  jurisdiction  of  the 
governing  body  creating  the  IHA,  any 
limitations  within  the  enabling 
legislation,  and  judicial  decisions. 

(3)  Projects  of  IHAs  subject  to  the 
ICRA  shall  be  developed  and  operated 
in  compliance  with  its  provisions  and  all 
HUD  regulations  and  handbooks 
thereunder. 

(b)  Nonapplicability  of  Title  VI  and 
the  Fair  Housing  Act.  Title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d-2000d-4),  which  prohibits 
discrimination  on  the  basis  of  race,  color 
or  national  origin  in  federally  assisted 
programs,  and  the  Fair  Housing  Act  (42 
U.S.C.  3601-3620).  which  prohibits 


discrimination  based  on  race,  color, 
religion,  sex  or  national  origin  in  the 
sale  or  rental  of  housing  do  not  apply  to 
IHAs  established  by  exercise  of  a 
Tribe's  powers  of  self-government.  HUD 
regulations  implementing  Title  VI  and 
the  Fair  Housing  Act  (24  CFR  parts  1 
and  100)  sLall  not  be  applicable  to 
development  or  operation  of  projects  by 
such  IHAs.  Any  determination  by  HUD 
of  the  applicability  of  Title  VI  and  the 
Fair  Housing  Act  on  a  case  basis  shall 
consider  the  applicability  of  the  Indian 
Civil  Rights  Act  under  paragraph  (a)  of 
this  section.  Actions  taken  by  an  IHA  to 
implement  the  statutory  admission 
restriction  in  favor  of  Indian  families  in 
the  MH  program,  as  set  forth  in 
§  905.416.  shall  not  be  considered  a 
violation  of  any  provision  of  either  Title 
VI  or  the  Fair  Housing  Act. 

(c)  Indian  Housing  Act  of  1988— 
Mutual  Help  program  admissions.  For 
provisions  generally  hmiting  admission 
to  the  Mutual  Help  Homeownership 
Opportunity  program  to  Indians  and 
requiring  findings  of  need  for  admission 
of  non-Indians,  see  §  905.416. 

(d)  Handicap.  For  discussion  of  laws 
dealing  with  discrimination  on  the  basis 
of  handicap  and  with  construction 
accessibility  requirements,  see 
5  905.120(f). 

(e)  Minority  Business  Enterprise 
Development  and  Women's  Business 
Enterprise  Policy.  Executive  Orders 
12432  (3  CFR,  1983  Comp..  p.  198)  and 
12138  (3  CFR.  1979  Comp.  p.  39). 
respectively,  apply  to  Indian  Housing 
Authorities. 

§  905. 1 20    Compliance  with  other  Federal 
requiremtents. 

(a)  Environmental  clearance.  Before 
approving  a  proposed  development 
program  or  modernization  project.  HUD 
will  comply  with  the  requirements  of  24 
CFR  part  50. 

(b)  Flood  insurance.  HUD  will  not  . 
approve  financial  assistance  for 
acquisition,  constrjiction.  reconstruction, 
repair,  or  improvement  of  a  building 
located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  havmg 
special  flood  hazards,  unless  the 
following  conditions  are  met: 

(1)  Flood  insurance  on  the  building  is 
obtained  in  compliance  with  Section 
102(a)  of  the  Flood  Disaster  Protection 

-Act  of  1973  (42  U.S.C.  4012a(a));  and 

(2)  The  conmiunity  in  which  the  land 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accord  with  Section  202(a)  of  the  Act  (42 
U.S.C.  4106(a)),  or  less  than  a  year  has 
passed  since  FEMA  notification 
regarding  such  flood  hazards.  For  this 
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purpose,  the  "community"  is  the 
jurisdiction  that  has  authority  to  adopt 
and  enforce  flood  plain  management 
regulations  for  the  area,  such  as  an 
Indian  Tribe  or  authorized  Tribal 
organization,  an  Alaska  native  village  or 
authorized  native  organization,  or  a 
municipality  or  county. 

(c)  Wage  rates  for  laborers  and 
mechanics.  (1)  With  respect  to 
construction  work  on  a  project, 
including  a  modernization  project 
(except  for  nonroutine  maintenance 
work,  as  described  in  paragraph  (2)  of 
the  definition  in  §  905.102),  the  IHA  and 
its  contractors  shall  pay  not  less  than 
the  wages  prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  I^bor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a  through  276a-5),  to  all 
laborers  and  mechanics  (other  than 
volunteers  under  the  conditions  set  out 
in  24  CFR  part  70)  who  are  employed  by 
an  IHA  or  its  contractors  for  work  or 
contracts  over  .$2,000. 

(2)  With  respect  to  all  maintenance 
work  on  a  project  including  nonroutine 
maintenance  work  (as  described  in 
paragraph  (2)  of  the  defmition  in 

§  905.102)  on  a  modernization  project, 
the  IHA  and  its  contractors  shall  pay 
not  less  than  the  wages  prevailing  in  the 
locality,  as  determined  or  adopted  (after 
a  determination  under  State,  Tribal  or 
local  law)  by  HUD  pursuant  to  section 
12  of  the  United  Slates  Housing  Act  of 
1937,  to  all  laborers  and  mechanics 
(other  than  volunteers  under  the 
conditions  set  out  in  24  CFR  part  70) 
who  are  employed  by  an  IHA  or  its      f 
contractors. 

(3)  Prevailing  wage  rates  determined 
under  State  or  Tribal  law  are 

I   inapplicable  under  the  circumstances 
set  out  in  §  905.172(b). 

(d)  Professional  and  technical  wage 
rates.  All  architects,  technical  engineers, 
draftsmen  and  technicians  employed  in 
the  development  of  a  project  shall  be 
paid  not  less  than  the  wages  prevailing 
in  the  locality,  as  determined  or  adopted 
(after  a  determination  under  applicable 
State.  Tribal  or  local  law)  by  HUD. 

(e)  Relocation  assistance.  (1)  Projects 
developed  by  an  IHA  are  subject  to  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(••Uniform  Acf)  (42  U.S.C.  4621-4638). 
Each  project  shall  be  developed  in 
compliance  with  the  Uniform  Act  and 
HUD  policies  and  requirements 
thereunder  (49  CFR  part  24). 

(2)  Development  cost  may  include  the 
reasonable  moving  costs  for  a  family 
which  is  moved  from  a  project  site 
during  construction  and  is  returned  to 
the  site  after  completion. 

(f)  Handicap.  (1)  Under  section  504  of 
the  RehabUitation  Act  of  1973  (29  U.S.C. 


794).  HUD  is  required  to  assure  that  no 
otherwise-qualified  handicapped  person 
is  excluded  from  participation,  denied 
benefits,  or  discriminated  against  under 
any  program  or  activity  receiving 
Federal  financial  assistance,  solely  by 
reason  of  bis  or  her  handicap.  IHAs 
must  comply  with  implementing 
instructions  in  part  8  of  this  title  24. 
(2)  The  IHA  shall  comply  with  the 
Architectural  Barriers  Act  of  1968  (42 
U.S.C.  4151-4157),  and  HUD 
implementing  regulations  (24  CFR  part 
40). 

(g)  Access  to  records:  audits.  [1]  HUD 
and  the  Comptroller  General  of  the 
United  States  shall  have  access  to  all 
books,  documents,  papers,  and  other 
records  that  are  pertinent  to  the 
activities  carried  out  under  this  part,  in 
order  to  make  audit  examinations, 
excerpts,  and  transcripts,  in  accordance 
with  24  CFR  85.42. 

(2)  IHAs  that  receive  financial 
assistance  under  this  part  must  comply 
with  the  audit  requirements  of  24  CFR 
part  44.  If  an  IHA  has  failed  to  submit 
an  acceptable  audit  on  a  timely  basis  in 
accordance  with  that  part,  HUD  may 
arrange  for,  and  pay  the  costs  of,  the 
audit.  In  such  circumstances,  HUD  may 
withhold,  from  assistance  otherwise 
payable  to  the  IHA  under  this  part, 
amounts  sufficient  to  pay  for  the 
reasonable  costs  of  conducting  an 
acceptable  audit,  including,  when 
appropriate,  the  reasonable  costs  of 
accounting  services  necessary  to  place 
the  IHA's  books  and  records  into 
auditable  condition.  The  costs  to  place 
the  IHA's  books  and  records  into 
auditable  condition  do  not  generate 
additional  subsidy  eligibility  under  this 
part. 

(h)  Uniform  administrative 
requirements.  The  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  States. 
Local,  and  Federally  Recognized  Indian 
Tribal  Governments,  as  set  forth  in  24 
CFR  part  85,  are  applicable  to  grants 
under  this  part,  except  as  specified  in 
this  part.  However,  the  provisions  of 
§  85.36  have  been  incorporated  in  the 
procurement  subpart,  subpart  B,  of  this 
part. 

(i)  Lead  based  paint  poisoning 
prevention.  See  24  CFR  part  35  and 
subpart  H  of  this  part. 

(j)  Coastal  barriers.  In  accordance 
wiUi  the  Coastal  Barriers  Resources  Act 
16  U.S.C.  3501.  no  financial  assistance 
under  this  part  may  be  made  available 
within  the  Coastal  Barrier  Resources 
System. 


§  905. 1 25    Establlshnwnt  of  IHAs  pursuant 
to  State  law. 

An  IHA  may  be  established  pursuant 
to  a  State  law  that  provides  for  the 
establishment  of  IHAs  with  all 
necessary  legal  powers  to  carry  out  low- 
income  housing  projects  for  Indians. 

§905.126    Establlshmsnl  Of  IHAs  by  Tribal 
ordinance. 

(a)  Legal  capacity  of  Tribe  to 
establish  IHA.  Where  an  Indian  Tribe 
has  governmental  police  power  to 
promote  the  general  welfare,  including 
the  power  to  create  a  housing  authority, 
an  IHA  may  be  estabhshed  by  Tribal 
ordinance  enacted  by  the  governing 
body  of  the  Tribe. 

(b)  Form  of  ordinance.  The  form  of 
Tribal  ordinance  shown  as  appendix  I  to 
this  subpart  A  shall  be  used  for  the 
establishment  of  IHAs  by  Tribal 
ordinance  on  and  after  March  9, 1976. 
No  substantive  change  may  be  made  in 
the  form  of  Tribal  ordinance  except  as 
indicated  by  footnotes  in  Appendix  I  or 
with  specific  written  approval  from 
HUD  Headquarters. 

(c)  Approval  or  review  of  ordinance 
by  the  Department  of  the  Interior  HUD 
shall  not  enter  into  an  undertaking  for 
assistance  to  an  IHA  formed  by  Tribal 
ordinance  unless  such  ordinance  has 
been  submitted  to  HUD.  accompanied 
by  evidence  that  the  Tribe's  enactment 
of  the  ordinance  either  has  been 
approved  by  the  Department  of  the 
Interior  or  has  been  reviewed  and  not 
objected  to  by  that  Department. 

(d)  Amendment  of  ordinance.  Tribal 
ordinances  not  conforming  to  current 
HUD  regulations,  contracts,  and 
handbooks  shall  be  amended  as 
promptly  as  possible.  No  contract  or 
amendment  providing  any  additional 
commitment  for  HUD  financial 
assistance  shall  be  entered  into  unless 
such  conforming  amendments  have  been 
enacted. 

(e)  Submission  to  HUD  of  documents 
establishing  IHA.  The  Tribal  ordinance, 
evidence  of  Department  of  the  Interior 
approval  or  review,  and  the  following 
documentation  relating  to  the  initial 
organization  of  the  IHA.  in  the  form 
prescribed  by  HUD,  shall  be  submitted 
to  HUD  before  or  with  any  application 
for  financial  assistance: 

(1)  Certificate  of  appointment  of 
Commissioners: 

(2)  Commissioner's  oath  of  office: 

(3)  Notice  of  organization: 

(4)  Consent  to  meeting; 

(5)  Minutes  of  meeting: 

(6)  Resolutions  establishing  the  IHA. 
adopting  the  by-laws,  adopting  the  seal 
designating  a  regular  place  of  meeting, 
and  designating  ofTirers: 
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(7)  By-Law8; 

(8)  Certificate  of  Secretary  as  to 
authenticity  of  documents;  and 

(9)  General  certificate  of  Housing 
Authority. 

9  905.130    IHA  commlstfonera  who  are 
ttnanta  or  homclMiyers. 

(a)  Tenant  or  homebuyer 
commissioners.  No  person  shall  be 
barred  from  serving  on  an  IHA's  Board 
of  Commissioners  because  he  or  she  is  a 
tenant  or  homebuyer  in  a  housing 
project  of  the  IHA.  A  Commissioner  who 
is  a  tenant  or  homebuyer  shall  be 
entitled  to  participate  fully  in  all 
meetings  concerning  matters  that  affect 
all  of  the  tenants  or  homebuyers,  even 
though  such  matters  affect  him  or  her  as 
well.  However,  no  such  Commissioner 
shall  be  entitled  or  permitted  to 
participate  in  or  be  present  at  any 
meeting  (except  in  his  or  her  capacity  as 
a  tenant  or  homebuyer),  or  be  counted 
or  treated  as  a  member  of  the  Board, 
concerning  any  matter  involving  his  or 
her  individual  rights,  obligations,  or 
status  as  a  tenant  or  homebuyer. 

(b)  Commissioner  as  IHA  employee.  A 
member  of  the  IHA's  Board  of 
Commissioners  shall  not  be  eligible  for 
employment  by  the  IHA,  except  under 
extremely  unusual  circumstances  where 
it  is  documented  that  no  one  except  the 
commissioner  is  qualified  for  the 
position  and  where  the  HUD  field  office 
approves  in  advance  of  the  hiring. 

§  905. 1 35    Administrative  capability. 

(a)  HUD  determination.  At  least 
annually,  HUD  shall  carry  out  such 
reviews  of  the  performance  of  each  IHA, 
including  remote  reviews,  on-site  limited 
and  full  reviews,  audits,  surveys,  and 
the  formal  Administrative  Capability 
Assessment  process,  as  may  be 
necessary  or  appropriate  to  make  the 
determinations  required  by  this  section, 
taking  into  consideration  all  available 
evidence.  HUD  will  evaluate  an  IHA's 
compliance  in  the  areas  of  development, 
modernization,  and  operations, 
including  such  functions  as 
administration,  financial  management, 
occupancy,  and  maintenance. 

(b)  Obligation  to  maintain.  (1)  An  IHA 
must  maintain  administrative  capability 
at  all  times  throughout  the  term  of  the 
ACC.  In  order  to  be  considered 
administratively  capable,  an  IHA  must 
administer  the  Indian  housing  program 
in  accordance  with  applicable  statutory 
requirements.  HUD  regulations, 
contracts.  HUD  handbooks  and  other 
program  requirements  with  no  serious 
deficiencies.  If  any  of  the  following 
conditions  exist,  it  shall  be  considered  a 
serious  deficiency: 


(i)  The  IHA  is  not  financially  stable. 
based  on  the  most  recent  Administrative 
Capability  Assessment,  annual  audit, 
technical  assistance  visit,  or  other 
reliable  information; 

(ii)  An  audit,  conducted  in  accordance 
with  24  CFR  part  44  and  with  j  905.120 
of  this  part,  or  HUD  reviews  (including 
monitoring  findings)  reveal  deficiencies 
that  HUD  reasonably  believes  require 
corrective  action  and/or  that  corrective 
actions  are  not  taken  in  accordance  with 
established  timeframes; 

(iii)  The  IHA  has  management 
systems  that  do  not  meet  the  standards 
as  set  forth  in  part  85.  and  the  lack  of 
such  system  may  result  in 
mismanagement  or  misuse  of  Federal 
funds; 

(iv)  The  IHA  has  not  conformed  to  the 
terms  and  conditions  of  previous 
awards,  including  for  new  construction, 
the  Comprehensive  Improvement 
Assistance  Program  or  the  use  of 
Operating  Subsidies; 

(v)  The  IHA  lacks  properly  trained 
and  competent  personnel  at  key 
management  positions  of  the  IHA;  or 

(vi)  The  IHA  is  in  violation  of  the 
terms  of  applicable  statutes,  regulations. 
Annual  Contributions  Contracts  or 
handbooks. 

(2)  If  an  IHA  has  serious  deficiencies, 
HUD  shall  take  any  or  all  of  the 
following  actions: 
(i)  Issue  a  notice  of  deficiency; 
jii)  Issue  a  corrective  action  order,  or 
(iii)  Classify  the  IHA  as  "high  risk" 
(see  24  CFR  part  85). 

(c)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  IHA  performance  and 
findings  of  any  of  the  deficiencies  in 
paragraph  (b)(1)  of  this  section.  HUD 
may  issue  to  the  IHA  a  notice  of 
deficiency,  stating  the  specific  program 
requirements  that  the  IHA  has  violated 
and  requesting  the  IHA  to  take 
appropriate  action.  The  notification 
shall  be  in  writing  and  contain  the 
following: 

(1)  The  deficiencies,  i.e.,  the  IHA 
actions  and  the  statutory,  regulatory, 
handbook  or  other  requirements  that 
have  been  violated; 

(2)  Recommended  actions  that  may  be 
taken  by  the  IHA  and  a  timeframe  for 
completion; 

(3)  The  documentation  necessary  for 
evidence  that  all  actions  have  been 
completed. 

(d)  Corrective  action  order.  (1)  Based 
on  HUD  reviews  of  IHA  performance 
and  findings  of  any  of  the  deficiencies 
described  in  paragraph  (b)(1)  of  this 
section.  HUD  may  issue  to  the  IHA  a 
corrective  action  order.  An  order  may  be 
issued,  whether  or  not  a  notice  of 
deficiency  previously  has  been  issued 
with  regard  to  the  specific  deficiency  on 


which  the  corrective  action  order  is 
based.  HUD  may  order  corrective  action 
at  any  time  by  notifying  the  IHA  of  the 
specific  program  requirements  that  the 
IHA  has  violated,  and  by  specifying  the 
corrective  actions  that  must  be  taken. 
HUD  shall  design  corrective  action  to 
prevent  a  continuation  of  the  deficiency, 
mitigate  any  adverse  effects  of  the 
deficiency  to  the  extent  possible,  and 
prevent  a  recurrence  of  the  same  or 
similar  deficiencies. 

(2)  Before  ordering  corrective  action. 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  consult  with  HUD 
regarding  the  proposed  action. 

(3)  Any  corrective  action  ordered  by 
HUD  shall  become  a  condition  of  the 
ACC  grant  agreement. 

(4)  The  order  shall  be  in  writing  and 
shall  contain  the  following: 

(i)  The  deficiencies,  i.e.,  the  IHA 
actions  and  the  statutory,  regulatory, 
handbook  or  other  requirements  thai 
have  been  violated;  I 

(ii)  The  corrective  action(s)  that  must 
be  taken  by  the  IHA  and  the  lime 
allowed  for  completing  the  corrective 
action(s); 

(iii)  The  method  of  requesting 
reconsideration  of  the  HUD  action  and 
the  documentation  necessary  to 
evidence  that  all  corrective  actions  have 
been  completed. 

(e)  Management  improvement  pJcn. 
(1)  When  an  IHA  receives  a  corrective 
action  order,  it  must  respond  to  the 
determination,  in  writing.  This  response 
must  include  a  management 
improvement  plan  to  correct  existing 
deficiencies.  The  plan  shall  describe  in 
detail  the  method  to  be  used  and  the 
time  schedule  to  be  maintained,  shall  be 
approved  by  the  IHA  Board  of 
Commissioners,  and  is  subject  to  HUD 
approval. 

(2)  After  receiving  the  response  from 
the  IHA.  HUD  may  direct  the  IHA  to 
take  one  or  more  of  the  following 
actions: 

(i)  Submit  additional  information: 

(A)  Concerning  the  IHA's 
administrative,  planning,  budgeting, 
accounting,  management,  and 
evaluation  functions,  to  determine  the 
cause  for  the  IHA  having  deficiencies, 
as  described  in  paragraph  (b)(1)  of  this 
section; 

(B)  Explaining  any  steps  the  IHA  is 
taking  to  correct  the  deficiencies; 

(C)  Documenting  that  IHA  activities 
were  not  inconsistent  with  the  IHA's 
annual  statement  or  other  applicable 
statutes,  regulations,  or  program 
requirements; 

(ii)  Submit  schedules  for  completing 
the  work  identified  in  the  MIP; 
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(iii)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutions,  and 
certifications  submitted  as  part  of  the 
IHA's  MIP: 

(iv)  Not  incur  financial  obligations,  or 
to  suspend  payments  for  one  or  more 
activities: 

(v)  Reimburse,  from  non-HUD  sources, 
one  or  more  program  accounts  for  any 
amounts  improperly  expended:  or 

(vi)  Take  such  other  corrective  actions 
as  HUD  determines  appropriate  to 
correct  the  IHA  deficiencies. 

(3)  HUD  shall  determine  whether  the 
IHA  has  satisfied,  or  has  made 
reasonable  progress  towards  satisfying, 
the  management  improvement  plan. 

(4)  If  the  IHA  does  not  satisfy  the 
terms  of  the  plan  or  does  not  act  in  good 
faith  to  meet  the  timeframes  included  in 
its  MIP,  HUD  may  impose  additional 
restrictions.  In  addition,  existing 
projects  may  be  terminated,  or  other 
action  may  be  instituted,  as  appropriate. 

(f)  High  risk  determination.  An  IHA 
may  be  classified  as  "high  risk"  and 
determined  ineligible  for  certain  types  of 
future  funding  related  to  the 
classification  of  risk,  or  may  be 
determined  eligible  for  future  funding 
but  subject  to  special  conditions  or 
restrictions  corresponding  to  the  high 
risk  classification.  A  corrective  action 
order  listing  the  specific  violation  shall 
accompany  the  "high  risk"  designation. 

(1]  If  an  IHA  is  determined  to  be  high 
risk,  the  conditions  that  form  the  basis 
for  that  determination  shall  be 
sufficiently  serious  to  warrant  a 
determination  to  exclude  the  IHA  from 
future  funding  of  a  particular  type.  The 
determination  of  high  risk  shall  state  the 
cause  for  that  finding. 

(2)  An  IHA  may  continue  to  be  eligibly 
for  funding  despite  a  finding  that  it  is 
high  risk — subject  to  special  conditions 
and/or  restrictions  corresponding  to  the 
deficiencies  found — if  it  has  submitted  a 
management  improvement  plan  that  was 
approved  by  HUD,  and  it  has  exhibited 
substantial  compliance  with  the  plan  or 
a  good  faith  e^ort  to  comply  with  the 
plan.  If  HUD  determines  that  it  is 
necessary  to  impose  special  conditions 
or  restrictions,  it  will  notify  the  IHA  in 
writing  of  the  applicable  conditions  or 
restrictions.  One  or  more  of  the 
following  special  conditions  or 
restrictions  may  be  imposed: 

(i)  Submission  to  HUD  of  additional 
documentation; 

(ii]  Submission  to  HUD  of  additional 
or  more  detailed  financial  reports; 

(iii)  Additional  project  monitoring 
from  the  HUD  field  office; 

(iv)  Additional  requirements  for 
technical  assistance,  from  HUD  or 
another  entity  approved  by  HUD; 


(v)  Establishing  additional  approvals 
by  HUD; 

(vi)  Withholding  some  or  all  of  the 
IHA's  grant: 

(vii)  Declaring  a  breach  of  the  ACC 
grant  amendment  with  respect  to  some 
or  all  of  the  IHA's  functions;  or 

(viii)  Any  other  sanction  authorized 
by  law  or  regulation. 

(g)  Appeals.  (1)  An  IHA  may  appeal  a 
corrective  action  order  or  a 
determination  of  high  risk  status  to  the 
HUD  regional  administrator.  All  appeals 
must  be  made  in  writing,  within  30 
calendar  days  of  notice  to  the  IHA  of  the 
HUD  action  and  must  state  clearly  any 
justification  or  evidence  that  the  action 
is  unwarranted  or  too  severe.  If  an 
appeal  is  filed  concerning  one  or  more 
action(s),  the  action(s)  shall  not  take 
effect  until  HUD  makes  a  final 
determination  on  the  appeal  or  notifies 
the  IHA  that  special  circumstances  exist 
that  warrant  giving  immediate  effect  to 
the  announced  HUD  action.  The  HUD 
regional  administrator  must  respond  to 
the  appeal  within  30  days  of  receipt  of 
the  appeal. 

(2)  An  IHA  may  appeal  a  regional 
administrator's  decision  to  the  Assistant 
Secretary  only  if  the  case  involves 
actions  related  to  a  determination  of 
ineligibility  of  funding  for  the  upcoming 
funding  cycle.  An  appeal  of  the  regional 
administrator's  decision  must  be  made 
in  writing,  stating  the  justification  or 
evidence,  and  must  be  received  within 
21  days  of  the  date  of  the  regional 
administrator's  decision  and  must  be 
submitted  to  the  Assistant  Secretary  in 
writing,  stating  the  justification  or 
evidence  upon  which  the  IHA  bases  its 
appeal.  Decisions  reviewed  by  the 
Assistant  Secretary  will  be  evaluated 
based  on  the  facts  as  presented  to  the 
regional  administrator  and  on  any 
aggravating  or  extenuating 
circumstances. 

(3)  The  IHA's  Board  of  Commissioners 
must  notify  the  Tribal  government  of 
HUD's  final  determination  to  withhold 
or  suspend  funds  or  declare  a  breach  of 
the  ACC  grant  agreement,  as  well  as  the 
basis  for,  and  consequences  resulting 
from,  such  a  determination. 

(h)  Superior  performance.  HUD  may 
establish  levels  for  superior 
performance  for  IHA  awards,  special 
initiatives,  or  participation  in  other 
program  benefits. 

S  905. 1 40    Certification  of  housing 
manager*. 

(a)  Purpose  and  scope.  This  section 
establishes  a  requirement  for  the 
certification  of  executive  directors  and 
housing  managers  and  provides  for  this 
certification  by  approved  certifying 
organizations.  The  requirements  set 


forth  in  this  section  are  applicable  to  all 
low-income  housing  projects  assisted 
under  the  Act  that  are  owned  by  IHAs 
and  to  all  IHAs  administering  these 
projects. 

(b)  Ceriification.  (1)  Full  Certification 
is  granted  a  housing  manager  by  an 
approved  certifying  organization  when 
the  organization  determines  that  the 
person  has  demonstrated  the  ability  to 
achieve  and/or  maintain  the  essential 
social,  fiscal,  environmental,  equal 
opportunity,  and  administrative  goals  of 
the  Indian  housing  program  established 
under  the  Act.  the  annual  contributions 
contract,  and  HUD  regulations  for  the 
management  of  Indian  housing  projects. 

(2)  Probationary  certification  is 
granted  to  a  person  who  has  not  met  the 
qualifications  for  full  certification  when 
hired,  but  who  has  the  potential  to 
qualify.  The  initial  term  of  probationary 
certification  is  one  year.  The  approved 
certifying  organization  may  extend  the 
term  of  the  probationary  certificate  for 
one  additional  year  in  order  to  allow  the 
applicant  sufficient  time  to  obtain  a 
certificate.  In  no  case  may  the    ■> 
probationary  certificate  be  in  effect  for 
longer  than  two  years. 

(3)  Before  January  1. 1981,  approved 
certifying  organizations  were  permitted 
to  issue  a  certification  solely  on  the 
basis  of  satisfactory  on-the-job 
performance  in  the  housing  management 
field  for  not  less  than  4  years. 
Certification  on  this  basis  is  valid  only  if 
it  was  granted  before  that  date. 

(c)  HUD  approval  of  certifying 
organizations.  (1)  Any  housing 
management  organization  may  apply  to 
HUD  for  approval  for  the  purpose  of 
providing  certification  of  individuals  as 
housing  managers.  HUD's  Certification 
Review  Committee  will  evaluate 
applicant  organizations  upon  their  past 
performance  in  the  field  of  Indian 
housing  management  and  compliance 
with  HUD's  nondiscriminatiqi^policies. 
Indian  preference,  and  the  suitability  of 
the  programs  submitted.  Every  applicant 
shall  submit  to  HUD  appropriate 
evidence  that  such  organization: 

(i)  Has  the  experience  and  capacity  to 
deal  with  low-income  Indian  housing 
management  processes  with  significant 
emphasis  on  housing  projects  assisted 
under  the  Act  or  assist^  under  other 
Federally  or  State-assisted  programs: 

(ii)  Has  developed  a  certification 
program  which  includes: 

(A)  Specific  criteria  and  standards  for 
qualifying  for  certification  in  accordance 
with  paragraph  (c)(6)  of  this  section: 

(B)  Suitable  procedures  which  will 
afford  any  person  the  opportunity  to 
apply  for  certification  and  receive 
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certification  if  he  or  she  meets  the 
standards; 

(C)  A  right  of  appeal  as  set  forth  in 
paragraph  (i)  of  this  section;  and 

(D)  Suitable  procedures  which  provide 
for  a  probationary  certificate. 

(2)  The  HUD  Certification  Review 
Committee  shall  evaluate  the  evidence 
submitted  by  the  organization  in 
accordance  with  paragraph  (c)(1)  of  this 
section  and  will  determine  in  its 
discretion,  on  the  basis  of  that  evidence 
and  such  other  material  as  may  be 
relevant,  whether  the  qualifications  of 
the  organization  meet  the  criteria  set 
forth  in  paragraph  (c)(1)  of  this  section. 
If  the  qualifications  are  satisfactory. 
HUD  shall  notify  the  organization  of  its 
approval  as  a  certifying  organization. 

(3)  In  the  event  HUD  denies  approval 
of  the  organization,  the  notification  to 
the  organization  shall  set  forth  the 
reasons  for  HUD's  action  in  sufficient 
detail  so  as  to  enable  the  organization  to 
request  reconsideration  of  the 
determination. 

(4)  The  standards,  criteria  and 
program  for  enabling  persons  to  qualify 
for  certification  shall  be  subject  to 
periodic  review  and  reapproval  or 
disapproval  not  less  than  annually  by 
the  HUD  Certification  Review 
Committee.  Such  periodic  review  shall 
include  the  procedures  and  methods  by 
which  the  organization  incorporates  in 
its  training,  evaluation  and  certification 
program  the  current  regulations,  policies 
and  procedures  of  HUD  as  well  as  due 
process  protection  for  the  persons 
certified  or  applying  for  certification. 

(5)  A  current  list  of  approved 
certifying  organizations  and  their 
standards  and  criteria  shall  be 
published  in  the  Federal  Register  as 
organizations  are  approved  or 
reapproved  by  HUD  as  certifying 
organizations,  and  shall  be  sent  to  all 
IHAs  in  the  form  of  a  notice. 

(6)  All  criteria  and  standards  for 
qualifying  for  certification  shall  be 
reasonably  related  to  job  requirements. 
The  assessment  method  used  to 
determine  whether  an  individual  is 
qualified  for  certification  (e.^.,  written 
examination)  shall  be  based  on  and 
relate  to  a  valid  analysis  of  the  tasks 
performed  by  Indian  housing  managers 
and  shall  be  fair,  objective,  and  free  of 
ethnic  and  cultural  bias.  HUD  approval 
of  assessment  niethodology  may  be 
granted  on  the  basis  of  a  written 
statement  by  an  organization  or 
individual  acceptable  to  HUD  as  being 
qualified  in  the  field  of  assessment 
methodology. 

(7)(i)  Immediately  upon  receiving 
notification  from  HUD  that  its 
application  to  become  an  approved 
certifying  organization  has  been 


approved,  and  no  longer  than  60  days 
following  that  notification,  an  approved 
certifying  organization  shall  submit  to 
HUD  a  list  of  all  individuals  who 
already  possess  a  certification  from  the 
organization  provided: 

(A)  The  certification  is  reasonable 
evidence  that  the  certificate  holder  is 
qualified  as  a  housing  manager,  and 

(B)  The  certification  is  currently 
recognized  by  the  approved  certifying 
organization  at  the  time  the  list  of 
names  is  tendered  to  HUD. 

(ii)  Upon  receiving  this  list,  HUD  will 
notify  the  approved  certifying 
organization  that  the  certifications 
issued  to  the  listed  individuals  may  be 
considered  as  satisfying  the  certification 
requirements  of  this  section. 

(d)  Requirements  for  certification. 
Any  person  employed  as  a  housing 
manager  of  dwelling  units  shall  be 
required  to  have  certification  as  a 
housing  manager  (either  full  certification 
or  an  unexpired  probationary 
certification)  from  an  approved 
certifying  organization. 

(e)  Salaries  of  housing  managers. 
Beginning  with  the  budget  submitted  to 
HUD  for  the  first  fiscal  year  which  starts 
at  least  four  months  after  the  date  on 
which  certification  is  required  for  any 
housing  manager,  the  salary  of  such  any 
housing  manager  who  has  not  obtained 
certification  (as  described  in  paragraph 
(d)  of  this  section)  shall  not  be 
considered  an  eligible  operating 
expenditure  (whether  or  not  operating 
subsidy  is  required),  nor  shall  such 
salary  be  approved  as  a  budget  item  for 
the  purpose  of  operating  subsidy 
eligibility.  However,  these  prohibitions 
shall  not  apply  during  the  pendency  of 
an  appeal  filed  pursuant  to  paragraph  (i) 
of  this  section.  Beginning  with  that  same 
fiscal  year  and  thereafter,  the  current 
certification  status  of  all  housing 
managers  shall  be  submitted  by  IHAs  to 
HUD  along  with  the  annual  budget. 

(f)  Compliance  with  civil  service  law 
and  notice  of  termination  procedures.  If 
a  housing  manager  is  denied 
certification  or  certification  is 
suspended  or  withdrawn  and  the  person 
no  longer  has  any  appeal  pending  under 
this  part  the  allowance  of  any  salary  as 
an  approvable  budget  item  shall 
terminate,  except  for  such  period  as  may 
necessarily  be  involved  in  compliance 
by  the  IHA  with  notice  of  termination 
and  related  procedures  pursuant  to 
State  or  Tribal  law  or  the  IHA's 
approved  personnel  practices.  Nor  shall 
the  allowance  of  the  salary  as  an 
approvable  budget  item  terminate  if  it 
should  be  determined  as  a  result  of 
administrative  and/or  judicial 
proceedings  that  under  applicable  civil 
service  or  other  State  or  Tribal  laws  that 


the  official's  services  may  not  be  legally 
terminated  on  grounds  of  his  failure  to 
obtain  certification  under  this  part. 

(g)  Costs  of  certification  and  related 
training.  The  reasonable  costs  incurred 
by  an  DiA  for  certification  of  an  IHA , 
employee  as  a  housing  manager 
(whether  or  not  the  certification  is 
required  imder  this  part),  including 
training  to  enable  an  IHA  employee  to 
qualify  for  such  certification,  shall  be 
allowable  as  eligible  expenditures  for  an 
IHA.  The  IHA  may,  at  its  discretion, 
include  a  provision  for  payment  of  such 
costs  in  its  operating  budget.  | 

(h)  Denial,  revocation  or  suspension 
of  certification — (1)  Grounds  for  denial, 
revocation  or  suspension  of 
certification.  Certification  may  be 
denied,  revoked  or  suspended  by  the 
approved  certifying  organization  which 
granted  the  certification,  by  its 
successor,  or — if  there  is  no  successor 
certifying  organization— by  HUD,  for  the 
following: 

(i)  Acts  of  fraud,  deceit  or 
misrepresentation  in  obtaining  the 
certification; 

(ii)  Acts  of  gross  neghgence, 
incompetency  or  misconduct  in  carrying 
out  the  duties  of  housing  manager 

(iii)  Conviction  of  a  crime  involving 
moral  turpitude;  or 

(iv)  Willful  disregard  of  the 
regulations  and  requirements  applicable 
to  the  Indian  housing  program. 

(2)  Notice  by  the  approved  certifying 
organization.  The  approved  certifying 
organization  shall  serve  a  written  notice 
on  the  certified  person  that  denial, 
revocation  or  suspension  is  being 
considered  and  shall  set  forth  in  the 
notice  with  reasonable  specificity  the 
reasons  for  the  proposed  action.  Said 
notice  shall  also  advise  the  certified 
person  that  he  has  a  specified  number  of 
days  from  receipt  of  the  notice,  to 
respond  in  writing  or  to  request  an 
informal  hearing.  If  the  certified  person 
does  not  respond  within  the  specified 
period,  the  approved  certifying 
organization  may  revoke  or  suspend  the 
certification  and  shall  inunediately  so 
advise  the  certified  person,  the  IHA  and 
HUD. 

(3)  Presentation  of  evidence  by 
certified  person  and  determination  by 
the  approved  certifying  organization. 
The  certified  person  may  examine  and, 
at  his  expense,  copy  all  documents, 
records  and  regulations  of  the  approved 
certifying  organization  that  are  relevant 
to  the  matter.  The  certified  person  shall 
have  the  right  to  present  evidence  and 
arguments  in  opposition  to  the  proposed 
revocation  or  suspension  and  to 
controvert  evidence  relied  on  by  the 
approved  certifying  organization  and  he 
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or  she  may  elect  to  do  this  in  writing,  or 
at  the  informal  hearing,  or  both. 
Whenever  a  certified  person  requests  an 
informal  hearing,  he  or  she  shall  be 
entitled  to  confront  in  a  reasonable 
manner  and  cross-examine  all  witnesses 
on  whose  testimony  or  information  the 
approved  certifying  organization  relies. 
Evidence  pertinent  to  the  issues  in  the 
approved  certifying  organization's 
notice  may  be  received  and  considered 
without  regard  to  its  admissability  under 
rules  of  evidence  employed  in  judQcial 
proceedings.  Upon  considering  all 
evidence  and  arguments  presented,  the 
approved  certifying  organization  shall 
determine  whether  certification  should 
be  revoked  or  suspended  and  shall 
promptly  advise  the  certified  persons  of 
its  determination.  Testimony  shall  be 
recorded  in  some  form  and  such  records 
shall  be  maintained  for  a  period  of  not 
less  than  90  days.  Whenever  the 
approved  certifying  organization's 
decision  is  to  revoke  or  suspend 
certification,  the  notice  shall  set  forth 
with  reasonable  specificity  the 
organization's  findings.  A  decision  to 
revoke  or  suspend  certification  shall  not 
preclude  the  approved  certifying 
Organization  from  making  subsequent 
determination  that  a  certified  person 
should  be  reinstated. 

(4)  Either  the  IHA  or  the  housing 
manager  may  appeal  the  determination 
made  by  the  approved  certifying 
organization  pursuant  to  this  section,  in 
accordance  with  paragraph  (i)  of  this 
section. 

(i)  Appeal.  (1)  Any  person  required  to 
hold  certification  as  a  housing  manager 
and  who  is. denied  certification  or  whose 
certification  has  been  revoked  or 
suspended  by  an  approved  certifying 
organization,  may,  at  his  or  her  option, 
file  an  appeal  with  the  approved 
certifying  organization. 

(2)  The  appellant  shall  have  the  right 
to  request  a  hearing.  If  a  hearing  is 
requested,  it  shall  be  one  at  which  he  or 
she  is  represented  or  accompanied  by  a 
person  of  his  or  her  choice.  "The 
appellant  shall  be  afforded  an 
opportunity  to  present  oral  testimony 
and  to  cross-examine  witnesses. 

(3)  The  approved  certifying 
organization  shall  consider  the  appeal 
on  the  record  and  on  the  basis  of  the 
evidence  presented.  The  appellant  and 
the  person  who  originally  denied 
certification  shall  have  the  right  to  add 
to  the  record  affidavits,  testimony,  or 
relevant  information  in  support  of  the 
certification  or  in  support  of  the  denial, 
suspension,  or  revocation  of 
certification.  As  promptly  as  possible 
(generally  within  90  days  from  the  filing 
date  of  the  appeal),  the  approved 
certifying  organization  shall  render  the 


decision  on  the  appeal  which  states  the 
reasons  for  the  decision.  A  copy  of  the 
decision  shall  be  furnished  to  the 
appellant  and  to  HUD. 

(4)  All  materials  filed  or  submitted  in 
regard  to  an  appeal  under  this  section 
shall  be  maintained  for  not  less  than  90 
days  following  the  date  of  the  decision 
and  shall  t)e  available  for  public 
inspection  to  the  full  extent  of  the  law. 

Appendix  I  to  Subpart  A— Tribal 
Ordinance 

Note:  The  footnotes  to  Appendix  I  appear 
at  the  end  of  this  appendix. 

Pursuant  to  the  authority  vested  in  the 

Tribe  by  its  Constitution,  and  particurariy  by 

Article ,  Sections thereof,  and  its 

authority  to  provide  for  the  health,  safety, 
morals,  and  welfare  of  the  Tribe,  the  Tribal 

Council  of  the Trit>e  hereby  establishes 

a  public  t>ody  known  as  the Housing 

Authority  (hereinafter  referred  to  as  the 
Authority),  and  enacts  this  ordinance  which 
shall  establish  the  purposes,  powers  and 
duties  of  the  Authority. 

In  any  suit,  action  or  proceeding  involving 
the  validity  or  enforcement  of  or  relating  to 
any  of  its  contracts,  the  Authority  shall  be 
conclusively  deemed  to  have  become 
established  and  authorized  to  transact 
business  and  exercise  its  powers  upon  proof 
of  the  adoption  of  this  ordinance.  A  copy  of 
the  ordinance  duly  certifled  by  the  Secretary 
of  the  Council  shall  be  admissible  in  evidence 
in  any  suit,  action  or  proceeding. 

Article  I — Declaration  of  Need 

It  is  hereby  declared: 

1.  That  there  exist  on  the Reservation 

insanitary,  unsafe,  and  overcrowded  dwelling 
accommodations;  that  there  is  a  shortage  of 
decent,  safe  and  sanitary  dwelling 
accommodations  available  at  rents  or  prices 
which  persons  of  low  income  can  afford;  and 
that  such  shortage  forces  such  persons  to 
occupy  insanitary,  unsafe  and  overcrowded 
dwelling  accommodations. 

2.  That  these  conditions  cause  an  increase 
in  and  spread  of  disease  and  crime  and 
constitute  a  menace  to  health,  safety,  morals 
and  welfare;  and  that  these  conditions 
necessitate  excessive  and  disproportionate 
expenditures  of  public  funds  for  crime 
prevention  and  punishment,  public  health 
and  safety  protection.  Tire  and  accident 
prevention,  and  other  public  services  and 
facilities; 

3.  That  the  shortage  of  decent,  safe  and 
sanitary  dwellings  for  persons  of  low  income 
cannot  be  relieved  through  the  operation  of 
private  enterprises; 

4.  That  the  providing  of  decent,  safe  and 
sanitary  dwelling  accommodations  for 
persons  of  low  income  are  public  uses  and 
purposes,  for  which  money  may  be  spent  and 
private  property  acquired  and  are 
governmental  functions  of  Tribal  concern; 

5.  That  residential  construction  activity  and 
a  supply  of  acceptable  housing  are  important 
factors  to  general  economic  activity,  and  that 
the  undertakings  authorized  by  this 
ordinance  to  aid  the  production  of  better 
housing  and  more  desirable  neighborhood 
and  community  development  at  lower  costs 


will  make  possible  a  more  stable  and  larger 
volume  of  residential  construction  and 
housing  supply  which  will  assist  materially  in 
achieving  full  employment:  and 

6.  That  the  necessity  in  the  public  interest 
for  the  provisions  hereinafter  enacted  is 
hereby  declared  as  a  matter  of  legislative 
determination. 

Article  II — Purposes 

The  Authority  shall  be  organized  and 
operated  for  the  purposes  of: 

1.  Remedying  unsafe  and  insanitary 
housing  conditions  that  are  injurious  to  the 
public  health,  safety  and  morals: 

2.  Alleviating  the  acute  shortage  of  decent, 
safe  and  sanitary  dwellings  for  persons  of 
low  income:  and 

3.  Providing  employment  opportunities 
through  the  construction,  reconstruction, 
improvement,  extension,  alteration  or  repair 
and  operation  or  low-income  dwellings. 

Article  III— Definitions 

The  following  terms,  wherever  used  or 
referred  to  in  this  ordinance,  shall  have  the 
following  respective  meanings,  unless  a 
different  meaning  clearly  appears  from  the 
context: 

"Area  of  Operation"  means  all  areas 
within  the  jurisdiction  of  the  Tribe. 

"Council"  means  the Tribal  Council. 

"Federal  government"  includes  the  United 
States  of  America,  the  Department  of 
Housing  and  Urb<4n  Development,  or  any 
other  agency  or  instrumentality,  corporate  or 
otherwise,  of  the  United  States  of  America. 

"Homebuyer"  means  a  person(s)  who  has 
executed  a  lease-purchase  agreement  with 
the  Authority,  and  who  has  not  yet  achieved 
homeownership. 

"Housing  project"  or  "project"  means  any 
work  or  undertaking  to  provide  or  assist  in 
providing  (by  any  suitable  method,  including 
but  not  limited  to:  Rental,  sale  of  individual 
units  in  single  or  multifamily  structures  under 
conventional  condominium,  or  cooperative 
sales  contracts  or  lease-purchase  agreements: 
loans:  or  subsidizing  of  rentals  or  charges) 
decent,  safe  and  sanitary  dwellings, 
apartments,  or  other  living  accommodations 
for  persons  of  low  income.  Such  work  or 
undertaking  may  include  buildings,  land, 
leaseholds,  equipment,  facilities,  and  other 
real  or  personal  property  for  necessary, 
convenient,  or  desirable  appurtenances,  for 
streets,  sewers,  water  service,  utilities,  parks, 
site  preparation  or  landscaping,  and  for 
administrative,  community,  health, 
recreational,  welfare,  or  other  purposes.  The 
term  "housing  project"  or  "project"  also  may 
t>e  applied  to  the  planning  of  the  buildings 
and  improvements,  the  acquisition  of 
property  or  any  interest  therein,  the 
demolition  of  existing  structures,  the 
construction,  reconstruction,  rehabilitation, 
alteration  or  repair  of  the  improvements  or 
other  property  and  all  other  work  in 
connection  therewith,  and  the  term  shall 
include  all  tangible  or  intangible  assets  held 
or  used  in  connection  with  the  housing 
project. 

"Obligations"  means  any  notes,  bonds, 
interim  certificates,  del>entures.  or  other 
forms  of  obligation  issued  by  the  Authority 
pursuant  to  this  ordinance. 
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"Obligee"  include*  any  holder  of  an 
obligation,  agent  or  trustee  for  any  holder  of 
an  obligation,  or  lessor  demising  to  the 
Authority  property  uaed  in  connection  with  a 
project,  or  any  assignee  or  assignees  of  such 
lessor's  interest  or  any  part  thereof,  and  the 
Federal  government  when  it  it  a  party  to  any 
contract  with  the  Authority  in  respect  to  a 
housing  project. 

"Persons  of  low  income"  means  persons  or 
families  who  cannot  afford  to  pay  enough  to 
cause  private  enterprise  in  their  locality  to 
build  an  adequate  supply  of  decent,  safe,  and 
sanitary  dwellings  for  their  use. 

Article  IV— Board  of  Commissioners 

\.  (a)(1)  The  affairs  of  the  Authority  shall 
be  managed  by  a  Board  of  Commissioners 
composed  of  five  persons. 

(2)  The  Board  members  shall  be  appointed, 
and  may  be  reappointed,  by  the  Council.  A 
certificate  of  the  Secretary  of  the  Council  as 
to  the  appointment  or  reappointment  of  any 
commissioner  shall  be  conclusive  evidence  of 
the  due  and  proper  appointment  of  the 
commissioner. 

(3)  A  commissioner  may  be  a  member  or 
non-member  of  the  Tribe,  and  may  be  a 
member  or  non-member  of  the  Tribal  Council. 

(4)  No  person  shall  be  barred  from  serving 
on  the  Board  because  he  is  a  tenant  or 
Homebuyer  in  a  housing  project  of  the 
Authority;  and  such  commissioner  shall  be 
entitled  to  fully  participate  in  all  meetings 
concerning  matters  that  affect  all  of  the 
tenants  or  Homebuyers.  even  though  such 
inalters  affect  him  as  well.  However,  no  such 
commissioner  shall  be  entitled  or  permitted 
to  participate  in  or  he  present  at  any  meeting 
(except  in  his  capacity  as  a  tenant  or 
Homebuyer),  or  to  be  counted  or  treated  as  a 
member  of  the  Board,  concerning  any  matter 
involving  his  individual  rights,  obligations  or 
status  as  a  tenant  or  Homebuyer^ 

(b)  The  term  of  office  shall  be  four  years 
and  staggered.  When  the  Board  is  first 
established,  one  member's  term  shall  be 
designated  to  expire  in  one  year,  another  to 
expire  in  two  years,  a  third  to  expire  in  three 
years,  and  the  last  two  in  four  years. 
Thereafter,  all  appointments  shall  be  for  four 
years,  except  that  in  the  case  of  a  prior 
vacancy,  an  appointment  shall  be  only  for  the 
length  of  the  unexpired  term.  Each  member  of 
the  Board  shall  hold  office  until  his  successor 
has  been  appointed  and  has  qualified. 

(c)  The  Council  shall  name  one  of  the 
Commissioners  as  Chairman  of  the  Board. 
The  Board  shall  elect  from  among  its 
members  a  Vice-Chairman,  a  Secretary,  and 
a  Treasurer  and  any  member  may  hold  two 
of  these  positions.  In  the  absence  of  the 
Chairman,  the  Vice-Chairman  shall  preside: 
and  in  the  absence  of  both  the  Chairman  and 
Vice-chairman,  the  Secretary  shall  preside. 

(d)  A  member  of  the  Board  may  be 
removed  by  the  appointing  power  for  serious 
Inefficiency  or  neglect  of  duty  or  for 
misconduct  in  office,  but  only  after  a  hearing 
before  the  appointing  power  and  duty  after 
the  member  has  been  given  a  written  notice 
of  the  specific  charges  against  him  at  least  10 
days  prior  to  the  hearing.  At  any  such 
hearing,  the  member  shall  have  the 
opportunity  to  be  heard  in  person  or  by 
counsel  and  to  present  witnesses  in  his 


behalf  In  the  event  of  removal  of  any  Board 
member,  a  record  of  proceedings,  together 
with  the  charges  and  findings  thereon,  shall 
be  filed  with  the  appointing  power  and  a 
copy  thereof  sent  to  the  appropriate  office  of 
the  Department  of  Housing  and  Urban 
Development. 

(e)  The  Commissioners  shall  not  receive 
compensation  for  their  services  but  shall  be 
entitled  to  compensation  for  expenses, 
including  travel  expenses,  incurred  in  the 
discharge  of  their  duties. 

(f)  A  majority  of  the  full  Board  (i.e., 
notwithstanding  the  existence  of  any 
vacancies)  shall  constitute  a  quorum  for  the 
transaction  of  business,  but  no  Board  action 
shall  be  Uken  by  a  vote  of  less  than  a 
majority  of  such  full  Board. 

(g)  The  Secretary  shall  keep  complete  and 
accurate  records  oiif  all  meetings  and  actions 
taken  by  the  Board. 

(h)  The  Treasurer  shall  keep  full  and 
accurate  financial  records,  make  periodic 
reports  to  the  Board,  and  submit  a  complete 
annual  report,  in  written  form,  to  the  Council 
as  required  by  article  Vll,  section  1.  of  this 
ordinance. 

2.  .Meetings  of  the  Board  shall  be  held  at 
regular  intervals  as  provided  in  the  bylaws. 
Emergency  meetings  may  be  held  upon  24 
hours  actual  notice  and  business  transacted, 
provided  that  not  less  than  a  majority  of  the 
full  Board  concurs  in  the  proposed  action. 

Article  V— Powers 

1.  The  Authority  shall  have  perpetual 
succession  in  its  corporate  name. 

2.  The  Council  hereby  gives  its  irrevocable 
consent  to  allowing  the  Authority  to  sue  and 
be  sued  in  its  corporate  name,  upon  any 
contract  claim  or  obligation  arising  out  of  its 
activities  under  this  ordinance  and  hereby 
authorizes  the  Authority  to  agree  by  contract 
to  waive  any  immunity  from  suit  which  it 
might  otherwise  have:  but  the  Tribe  shall  not 
be  hable  for  the  debts  or  obligations  of  the 
Authority. 

3.  The  Authority  shall  have  the  following 
powers  which  it  may  exercise  consistent  with 
the  purposes  for  which  it  is  established: 

(a)  To  adopt  and  use  a  corporate  seal. 

(b)  To  enter  into  agreements,  contracts  and 
understandings  with  any  governmental 
agency.  Federal,  State  or  local  (including  the 
Council)  or  with  any  person,  partnership, 
corporation  or  Indian  Tribe;  and  to  agree  to 
any  conditions  attached  to  Federal  financial 
assistance. 

(c)  To  agree,  notwithstanding  anything  to 
the  contrary  contained  in  this  ordinance  or  in 
any  other  provision  of  law,  to  any  conditions 
attached  to  Federal  financial  assistance 
relating  to  the  determination  of  prevailing 
salaries  or  wages  or  paym.ent  of  not  less  than 
prevailing  salaries  or  wages  or  compliance 
with  labor  standards,  in  the  development  or 
operation  of  projects:  and  the  Authority  may 
include  in  any  contract  let  in  connection  with 
a  project  stipulations  requiring  that  the 
contractor  and  any  subcontractors  comply 
with  requirements  as  to  maximum  hours  of 
labor,  and  comply  with  any  conditions  which 
the  Federal  government  may  have  attached 
its  financial  aid  to  the  project. 

(d)  To  obligate  itself,  in  any  contract  with 
the  Federal  government  for  annual 


contributions  to  the  Authority,  to  convey  to 
the  Federal  government  possession  of  or  title 
to  the  project  to  which  such  contract  relates, 
upon  the  occurrence  of  a  substantial  default 
(as  defined  in  such  conduct)  with  respect  to 
the  covenants  or  conditions  to  which  the 
Authority  is  subject  and  such  contract  may 
further  provide  that  in  case  of  such 
conveyance,  the  Federal  govemmtot  may 
complete,  operate,  manage,  lease,  convey  or 
otherwise  deal  with  the  project  and  funds  in 
accordance  with  the  terms  of  such  contract 
Provided,  That  the  contract  requires  that, 
as  soon  as  practicable  after  the  Federal 
government  is  satisfied  that  all  defaults  with 
respect  to  the  project  have  been  cured  and 
that  the  project  will  thereafter  be  operated  in 
accordance  with  the  terms  of  the  contract, 
the  Federal  government  shall  reconvey  to  the 
Authority  the  project  as  then  constituted. 

(e)  To  lease  property  from  the  Tribe  and     i 
others  for  such  periods  as  are  authorized  by  ( 
law,  and  to  hold  and  manage  or  to  sublease 
the  same. 

(f)  To  borrow  or  lend  money,  to  issue 
temporary  or  long  term  evidence  of 
indebtedness,  and  to  repay  the  same. 
Obligations  shall  be  issued  and  repaid  in 
accordance  with  the  provisions  of  article  VI 
of  this  ordinance. 

(g)  To  pledge  the  assets  and  receipts  of  the 
Authority  as  security  for  debts;  and  to 
acquire,  sell,  lease,  exchange,  transfer  or 
assign  personal  property  or  interests  therein. 

(h)  To  purchase  land  or  interest  in  land  or 
take  the  same  by  gift  to  lease  land  or 
Interests  in  land  to  extent  provided  by  law. 

(i)  To  undertake  and  carry  out  studies  jand 
analyses  of  housing  needs,  to  prepare  housing 
needs,  to  execute  the  same,  to  operate 
projects  and  to  provide  for  the  construction, 
reconstruction,  improvement  extension, 
alteration  or  repair  of  any  project  or  any  part 
thereof. 

(j)  With  respect  to  any  dwellings, 
accommodations,  lands,  buildings  or  facilities 
embraced  within  any  project  (including 
individual  cooperative  or  condominium 
units):  To  lease  or  rent.  sell,  enter  into  lease- 
purchase  agreements  or  leases  with  option  to 
purchase;  to  establish  and  revise  rents  or 
required  monthly  payments;  to  make  rules 
and  regulations  concerning  the  selection  of 
tenants  or  Homebuyers.  including  the 
establishment  of  priorities,  and  concerning 
the  occupancy,  rental,  care  and  management 
of  housing  units:  and  to  make  sure  further 
rules  and  regulations  as  the  Board  may  deem 
necessary  and  desirable  to  effectuate  the 
powers  granted  by  this  ordinance. 

(k)  To  finance  purchase  of  a  home  by  an 
eligible  homebuyer  in  accordance  with 
regulations  and  requirements  of  the 
Department  of  Housing  and  Urban 
Development 

(1)  To  terminate  any  lease  or  rental 
agreement  or  lease-purchase  agreement  when 
the  tenant  or  Homebuyer  has  violated  the 
terms  of  such  agreement,  or  failed  to  meet 
any  of  its  obligations  thereunder,  or  when 
such  termination  is  otherwise  authorized 
under  the  provisions  of  such  agreement;  and 
to  bring  action  for  eviction  against  such 
tenant  or  Homebuyer. 
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(m)  To  establish  income  bmits  for 
admiasion  that  inaure  that  dweUing 
accommodationf  in  a  housing  project  shall  be 
made  available  only  to  persons  of  low 
income. 

(n)  To  purchase  insurance  from  any  stock 
or  mutual  company  for  any  property  or 
against  any  risk  or  hazards. 

(o)  To  invest  such  funds  as  are  not  required 
for  immediate  disbursement. 

(pi  To  establish  and  maintain  such  bank 
accounts  as  may  be  necessary  or  convenient. 

(q)  To  employ  an  executive  director, 
technical  and  maintenance  personnel  and 
such  other  officers  and  employees, 
permanent  or  temporary,  as  the  Authority 
may  require:  and  to  delegate  to  such  officers 
and  employees  such  powers  or  duties  as  the 
Board  shall  deem  proper. 

(r)  To  take  such  further  actions  as  are 
commonly  engaged  in  by  public  bodies  of  this 
character  as  the  Board  may  deem  necessary 
and  desirable  to  effectuate  the  purposes  of 
the  Authority. 

(s)  To  join  or  cooperate  with  any  other 
public  housing  agency  or  agencies  operating 
under  the  laws  or  ordinances  of  a  State  or 
another  Tribe  in  the  exercise,  either  jointly  or 
otherwise,  of  any  or  all  of  the  powers  of  the 
Authority  and  such  other  public  housing 
agency  or  agencies  for  the  purposes  of 
financing  (including  but  not  limited  to  the 
issuance  of  notes  or  other  obUgations  and 
giving  security  therefor),  planning, 
undertaking,  owning,  constructing,  operating 
or  contracting  with  respect  to  a  housing 
project  or  projects  of  the  Authority  or  such 
other  public  housing  agency  or  agencies,  so 
joining  or  cooperating  with  the  Authority,  to 
act  on  the  Authority's  behalf  with  respect  to 
any  or  all  powers,  as  the  Authority's  agent  or 
otherwise,  in  the  name  of  the  Authority  or  in 
the  name  of  such  agency  or  agencies. 

(t)  To  adopt  such  bylaws  as  the  Board 
deems  necessary  and  appropriate. 

4.  It  is  the  purpose  and  intent  of  this 
ordinance  to  authorize  the  Authority  to  do 
any  and  all  things  necessary  or  desirable  to 
secure  the  financial  aid  or  cooperation  of  the 
Federal  government  in  the  undertaking, 
construction,  maintenance  or  operation  of 
any  project  by  the  Authority. 

5.  No  ordinance  or  other  enactment  of  the 
Tribe  with  respect  to  the  acquisition, 
operation,  or  disposition  of  Tribal  property 
shall  be  applicable  to  the  Authority  in  its 
operations  pursuant  to  this  ordinance. 

Article  VI — Obligations 

1.  The  Authority  may  issue  obligations 
from  time  to  time  in  its  discretion  for  any  of 
iis  purposes  and  may  also  issue  refunding 
obligations  for  the  purpose  of  paying  or 
retiring  obligations  previously  issued  by  it. 
The  Authority  may  issue  such  types  of 
obligations  as  it  may  determine,  including 
obligations  on  which  the  principal  and 
interest  are  payable: 

(a)  Exclusively  from  the  income  and 
revenues  of  the  project  financed  with  the 
proceeds  of  such  obligations,  or  «vith  such 
income  and  revenues  together  with  a  grant 
from  the  Federal  govenmient  in  aid  of  such 
project; 

(b)  Exclusively  from  the  income  and 
revenues  of  certain  designated  projects 


whether  or  not  they  were  financed  in  whole 
or  in  part  with  the  proceeds  of  such 
obligations:  or 

(c)  From  its  revenues  generally.  Any  of 
such  obligations  may  be  additionally  secured 
by  a  pledge  of  any  revenues  of  any  project  or 
other  property  of  the  Authority. 

2.  Neither  the  commissioners  of  the 
Authority  nor  any  person  executing  the 
obligations  shall  be  liable  personally  on  the 
obligations  by  reason  of  issuance  thereof. 

3.  The  notes  and  other  obligations  of  the 
Authority  shall  not  be  a  debt  of  the  Tribe  and 
the  obligations  shall  so  state  on  their  face. 

4.  Obligations  of  the  Authority  are  declared 
to  be  issued  for  an  essential  public  and 
governmental  purpose  and 'to  be  public 
instrumentalities  and,  together  with  interest 
thereon  and  income  therefrom,  shall  be 
exempt  from  taxes  imposed  by  the  Tribe.  The 
tax  exemption  provisions  of  this  ordinance 
shall  be  considered  part  of  the  security  for 
the  repayment  of  obligations  and  shall 
constitute,  by  virtue  of  this  ordinance  and 
without  necessity  of  being  restated  in  the 
obligations,  a  contract  between  (a)  the 
Authority  and  the  Tribe,  and  (b)  the  holders 
of  obligations  and  each  of  them,  including  all 
transferees  of  the  obligations  from  time  to 
time. 

5.  Obligations  shall  be  issued  and  sold  in 
the  following  manner: 

(a)  Obligations  of  the  Authority  shall  be 
authorized  by  a  resolution  adopted  by  the 
vote  of  a  majority  ef  the  full  Board  and  may 
be  issued  in  one  or  more  series. 

(b)  The  obligations  shall  bear  such  dates, 
mature  at  such  times,  bear  interest  at  such 
rates,  be  in  such  denominations,  be  in  such 
form,  either  coupon  or  registered,  carry  such 
conversion  or  registration  privileges,  have 
such  rank  or  priority,  be  executed  in  such 
manner,  be  payable  in  such  medium  of 
payment  and  at  such  places,  and  be  subject 
to  such  terms  of  redemption,  with  or  without 
premium,  as  such  resolution  may  provide. 

(c)  The  obligations  may  be  sold  at  public  or 
private  sale  at  not  less  than  par. 

(d)  in  case  any  of  the  commissioners  of  the 
Authority  whose  signatures  appear  on  any 
obligations  cease  to  be  commissioners  before 
the  delivery  of  such  obligations,  the 
signatures  shall,  nevertheless,  be  valid  and 
sufficient  for  all  purposes,  the  same  as  if  the 
commissioners  had  remained  in  ofHce  until 
delivery. 

6.  Obligations  of  the  Authority  shall  be 
fully  negotiable.  In  any  suit,  action  or 
proceeding  involving  Uae  validity  or 
enforceability  of  any  obligation  of  the 
Authority  or  the  seciuity  therefor,  any  such 
obligation  reciting  in  substance  that  it  has 
been,  issued  by  the  Authority  to  aid  in 
financing  a  project  pursuant  to  this  ordinance 
shall  be  conclusively  deemed  to  have  been 
issued  for  such  purpose,  and  the  project  for 
which  such  obligation  was  issued  shall  be 
conclusively  deemed  to  have  been  planned, 
located  and  carried  out  in  accordance  with 
the  purposes  and  provisions  of  this 
ordinance. 

7.  In  connection  with  the  issuance  of 
obligations  or  incurring  of  obligations  under 
leases  and  to  secure  the  payment  of  such 
obligations,  the  Authority,  subject  to  the 
limitations  in  this  ordinance,  may: 


(a)  Pledge  all  or  any  part  of  its  gross  or  net 
rents,  fees  or  revenues  to  which  its  right  then 
exists  or  may  thereafter  come  into  existence 

(b)  F>rovide  for  the  powers  and  duties  of 
obligees  and  hmit  their  liabilities:  and 
provide  the  terms  and  conditions  on  which 
such  obliges  may  enforce  any  covenant  or 
rights  securing  or  relating  to  the  obligations. 

(c)  Covenant  against  pledging  all  or  any 
part  of  its  rents,  fees  and  revenues  or 
personal  property  to  which  its  title  or  right 
then  exists  or  may  thereafter  come  into 
existence  or  permitting  or  suffering  any  lien 
on  such  revenues  or  property. 

(d)  Covenant  with  respect  to  limitations  on 
its  right  to  sell,  lease  or  otherwise  dispose  of 
any  project  or  any  part  thereof. 

(e)  Covenant  as  to  the  obligations  to  be 
issued  and  as  to  the  issuance  of  such 
obligations  in  escrow  or  otherwise,  and  as  to 
the  use  and  disposition  of  the  proceeds 
thereof. 

(f)  Covenant  as  to  the  obligations  to  be  . 
issued  and  as  to  the  issuance  of  such 
obligations  in  escrow  or  otherwise,  and  as  to 
the  use  and  disposition  of  the  proceeds 
thereof. 

(g)  Provide  for  the  replacement  of  lost, 
destroyed  or  mutilated  obligations. 

(h)  Covenant  against  extending  the  time  for 
the  payment  of  its  obligations  or  interest 
thereon. 

(i)  Redeem  the  obligations  and  covenant 
for  their  redemption  and  provide  the  terms 
and  conditions  thereof. 

(j)  Covenant  concerning  the  rents  and  fees 
to  be  charged  in  the  operation  of  a  project  or 
projects,  the  amount  to  be  raised  each  year  or 
other  period  of  time  by  rents,  fees  and  other 
revenues,  and  as  to  the  use  and  disposition  to 
be  made  thereof. 

(k)  Create  or  authorize  the  creation  of 
special  funds  for  monies  held  for  construction 
or  operating  costs,  debt  service,  reserves  or 
other  purposes,  and  covenant  as  to  the  use 
and  disposition  of  the  monies  held  in  such 
funds. 

(1)  Prescribe  the  procedure,  if  any,  by  which 
the  terms  of  any  contract  with  holders  of 
obligations  may  be  amended  or  abrogated, 
the  proportions  of  outstanding  obligations  the 
holders  or  which  must  consent  thereto,  and 
the  manner  in  which  such  consent  may  be 
given 

(m)  Covenant  as  to  the  use.  maintenance 
and  replacement  of  its  real  or  personal 
property,  the  insurance  to  be  carried  thereon 
and  the  use  and  disposition  of  insurance 
monies. 

(n)  Covenant  as  to  the  rights,  liabihtiet, 
powers  and  duties  arising  upon  the  breach  by 
it  of  any  covenant,  condition  or  obligation. 

(o)  Covenant  and  prescribe  as  to  events  of 
default  and  terms  and  conditions  upon  which 
any  or  all  of  its  obligations  become  or  may  be 
declared  due  before  maturity,  and  as  to  the 
terms  and  conditions  upon  which  such 
declaration  and  its  consequences  may  be 
waived. 

(p)  Vest  in  any  obligees  or  any  proportion 
of  them  the  right  to  enforce  the  payment  of 
the  obligations  or  any  covenants  securing  or 
relating  to  the  obligations. 

(q)  Exercise  all  or  any  part  or  combination 
of  the  powers  granted  in  this  section. 
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(r)  Make  covenants  other  than,  and  in 
addition  to.  the  covenants  expressly 
authorized  in  this  section,  of  like  or  different 
character. 

(s)  Make  any  covenants  and  do  any  acts 
and  things  necessary  or  convenient  or 
desirable  in  order  to  secure  its  obligations,  or, 
in  absolute  discretion  of  the  Authonty. 
tending  to  make  the  obligations  more 
marketable  although  the  covenants,  acts  or 
things  are  not  enumerated  in  this  section. 

Article  VIl—MiscpUoneniia 

1.  The  Authority  shall  submit  an  annual 
report,  signed  by  the  Chairman  of  the  Board, 
to  the  Council  showing: 

(a)  A  summary  of  the  year's  activities, 

(b)  The  financial  condition  of  the  Authority, 

(c)  The  condition  of  the  properties, 

(d)  The  number  of  units  and  vacancies, 
(ej  Any  significant  problems  and 

accomplishments, 

in  Plans  for  the  future,  and 

(g)  Such  other  information  as  the  Authority 
or  the  Council  shall  deem  pertinent. 

2.  During  his  tenure  and  for  one  year 
thereafter,  no  commissioner,  officer  or 
employee  of  the  Authority,  or  any  member  of 
any  governing  body  of  the  Tribe,  or  any  other 
public  official  who  exercises  any 
responsibilities  or  functions  with  regard  to 
the  project,  shell  voluntarily  acquire  any 
interest,  direct  or  indirect,  in  any  proiecl  or  in 
any  property  included  or  planned  to  be 
included  in  any  project,  or  in  any  contract  or 
proposed  contract  relating  to  any  project, 
unless  prior  to  such  acquisition,  he  discloses 
his  interest  in  writing  to  the  Authority  and 
such  disclosure  is  entered  upon  the  minutes 

'of  the  Authority,  and  the  commissioner, 
officer  or  employee  shall  not  participate  in 
any  action  by  the  Authority  relating  to  the 
property  or  contract  in  which  he  has  any  such 
interest.  If  any  commissioner,  officer  or 
employee  of  the  Authority  involuntarily 
acquires  any  such  interest,  or  voluntarily  or 
involuntarily  acquired  any  such  interest  prior 
to  appointment  or  employment  as  a 
commissioner,  officer  or  employee,  the 
commissioner,  officer  or  employee,  in  any 
such  event,  shall  immediately  disclose  his 
interest  in  writing  to  the  Authority;  and  such 
disclosure  shall  be  entered  upon  the  minutes 
of  the  Authority,  and  the  con^missioner, 
officer  or  employee  shall  not  participate  in 
any  action  by  the  Authority  relating  to  the 
property  or  contract  in  which  he  has  any  such 
interest.  Any  violation  of  the  foregoing 
provisions  of  this  section  shall  constitute 
misconduct  in  office.  This  section  shall  not  be 
applicable  to  the  acquisition  of  any  interest 
in  obligations  of  the  Authority  issued  in 
connection  with  any  project,  or  to  the 
execution  of  agreements  by  banking 
institutions  for  the  deposit  or  handling  of 
funds  in  connection  with  a  project  or  to  act  as 
trustee  under  any  trust  indenture,  or  to  utility 
services  the  rates  for  which  are  fixed  or 
controlled  by  a  governmental  agency,  or  to 
membership  on  the  Board  as  provided  m 
article  VI,  section  1(a)  (4). 

3.  Each  project  developed  or  operated 
under  a  contract  providing  for  Federal 
financial  assistance  shall  be  developed  and 
operated  in  compliance  with  all  requirements 
of  such  contract  and  applicable  Federal 


legislation,  and  with  all  regulations  and 
requirements  prescribed  from  time  to  time  by 
the  Federal  Government  in  connection  with 
such  assistance. 

4.  The  Authonty  shall  obtain  or  provide  for 
the  obtaining  of  adequate  fidelity  bond  for 
persons  handlmg  cash,  or  authorized  to  sign 
checks  or  certify  vouchers. 

5.  The  Authority  shall  not  construct  or 
operate  «ny  project  for  profit. 

6.  The  property  of  the  Authonty  is  declared 
lo  be  public  property  used  for  essential  public 
and  governmental  purposes  and  such 
property  and  the  Authority  are  exempt  from 
all  taxes  and  special  assessments  of  the 
Tribe. 

7.  All  property  including  funds  acquired  or 
held  by  the  Authority  pursuant  to  this 
ordinance  shall  be  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  and  no  execution 
or  other  judicial  process  shall  issue  against 
the  same  nor  shall  any  judgment  against  the 
Authority  be  a  charge  or  lie.n  upon  such 
property.  However,  the  provisions  of  this 
section  shall  not  apply  to  or  limit  the  right  of 
obligees  to  pursue  any  remedies  for  the 
enforcement  of  any  pledge  or  lien  given  by 
the  Authority  on  its  rents,  fees  or  revenues  or 
the  right  of  the  Federal  Government  lo  pursue 
any  remedies  conferred  upon  it  pursuant  to 
the  provisions  of  this  ordinance  or  the  nghi  of 
the  Authority  to  bring  eviction  actions  in 
accordance  with  article  V,  section  3(1). 
ArticJs  VIII — Cooperation  in  Ccnneclion  with 
Projects 

1.  For  the  purpose  of  aiding  and 
cooperating  in  the  planning,  undertaking, 
construction  or  operation  of  projects,  the 
Tribe  hereby  agrees  that: 

(a)  It  will  not  le^-y  or  impose  any  real 
or  personal  proper^  taxes  or  special 
assessments  upon  the  Authority  or  any 
project  of  the  Authority. 

(b)  It  vviil  furnish  or  cause  lo  be 
furnished  to  the  Authority  and  the 
occupants  of  projects  all  services  and 
facilities  of  the  same  character  and  to 
the  same  extent  as  the  Tribe  furnishes 
from  time  to  time  without  cost  or  charge 
to  other  dwellings  and  inhabitants. 

(c)  Insofar  as  it  may  lawfully  do  so,  it 
will  grant  such  deviations  from  any 
present  or  future  building  or  housing 
codes  of  the  Tribe  as  are  reasonable  and 
necessary  to  promote  economy  and 
efficiency  in  the  development  and 
operation  of  any  project,  and  at  the 
same  time  safeguard  health  and  safety, 
and  make  such  changes  in  any  zoning  of 
the  site  and  surrounding  territory  of  any 
project  as  are  reasonable  and  necessary 
for  the  development  of  such  project,  and 
the  surrounding  territory. 

(d)  It  will  do  any  and  all  things,  within 
its  lawful  powers,  necessary  or 
convenient  to  aid  and  cooperate  in  the 
planning,  undertaking,  construction  or 
operation  of  projects. 

(e)  The  Tribal  Government  hereby 
declares  that  the  powers  of  the  Tribal 
Government  shall  be  vigorously  utilized 
to  enforce  eviction  of  a  tenant  or 


Homebuyer  for  nonpayment  or  other 
contract  violations  including  action 
through  the  appropriate  courts. 

(f)  The  Tribal  Courts  shall  have 
jurisdiction  to  hear  and  determine  an 
action  for  eviction  of  a  tenant  or 
Homebuyer.  The  Tribal  Government 
hereby  declares  that  the  powers  of  the 
Tribal  Courts  shall  be  vigorously  utilized 
to  enforce  eviction  of  a  tenant  or 
Homebuyer  for  nonpayment  or  other 
contract  violations. 

2.  The  provisions -of  this  Article  shall 
remain  in  effect  with  respect  to  any 
project,  and  said  provisions  shall  not  be 
abrogated,  changed  or  modified  without 
the  consent  of  the  Department  of 
Housing  and  Urban  Development,  so 
long  as: 

(a)  The  project  is  owned  by  a  public 
body  or  governmental  agency  and  is 
used  for  low-income  housing  purposes, 

(b)  Any  contract  between  the 
Authority  and  the  Department  of 
Housing  and  Urban  Development  for 
loans  or  annual  contributions,  or  both,  in 
connection  with  such  project,  remains  in 
force  and  effect,  or 

(c)  Any  obligations  issued  in 
connection  with  such  project  or  any 
monies  due  to  the  Department  of 
Housing  and  Urban  Development  in 
connection  with  such  project  remain 
unpaid,  whichever  period  ends  the 
latest.  If  at  any  time  title  to.  or 
possession  of.  any  project  is  held  by  any 
public  body  or  governmental  agency 
authorized  by  law  to  engage  in  the 
development  or  operation  of  low-income 
housing  including  the  Federal 
government,  the  provisions  of  this 
section  shall  inure  to  the'benefit  of  and 
be  enforced  by  such  public  body  or 
governmental  agency. 

Article  IX—Appmval  by  Secretory  of  the 
Interior 

With  respect  to  any  financial  assistance 
contract  between  the  Authority  and  the 
Federal  government,  the  Authority  shall 
obtain  the  approval  of  the  Secretary  of  the 
Interior  or  his  designee. 

Footnotes 

Article  1  may  be  modified  as  deemed 
appropriate. 

Article  IV,  section  1(a),  paragraphs  (1),  (2J 
and  (3)  may  be  modified.  For  example,  the 
number  of  board  members  may  be  more  or 
less  than  five:  the  appointments  may  he  made 
by  the  elected  head  of  the  Tribal  government, 
rather  than  the  Council.  The  IHA  may  be 
made  a  department  or  division  of  the  Tnbal 
government;  membership  on  the  Board  may 
be  limited  to  those  who  are  members  of  the 
Tribe,  or  to  those  who  are  nonmembers  of  the 
Council,  or  to  a  certain  number  of  any 
category. 

Article  IV.  section  1(b)  may  be  modified  lo 
conform  to  changes  in  Article  IV.  section  l(»l. 
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and  as  to  the  length  of  the  term  of 
membership. 

Article  IV,  Section  l(c]  may  be  modified  as 
to  the  manner  of  appointment  of  the 
Chainnan.  For  example,  it  may  provide  for 
appointment  by  the  Board  members  or  by  the 
elected  head  of  the  Tribal  government.  This 
paragraph  may  also  be  modified  as  to  the 
manner  of  appointment  of  the  other  officials. 

Article  IV,  Section  1(d)  may  be  modified, 
but  adequate  safeguards  against  arbitrary 
removal  shall  be  included. 

Article  IV.  Section  1(f)  may  be  modified  if 
deemed  appropriate  where  the  full  Board 
consists  of  more  than  5  members. 

Article  VIII,  Section  1(f)  may  be  modified 
to  insert  the  name  of  the  appropriate  court,  or 
it  may  be  deleted  where  it  is  demonstrated  to 
HUD  that  the  jurisdiction  for  evictions  is 
vested  in  other  than  Tribal  courts  (e.g.,  State 
courts  or  Courts  of  Indian  Offenses). 

Subpart  B— Procurement 

§  905.160    Procurement  standard*. 

(a)  HUD  standards — (1)  Applicability. 
This  subpart  sets  forth  Federal 
requirementfl  to  be  followed  by  IHAs  in 
the  procurement  of  services,  supplies, 
and  goods, 

(2)  Contracting  authorization.  An  IHA 
may  execute  contracts  without  HUD 
approval  for  the  procurement  of  work, 
materials,  equipment  and/or 
professional  services,  in  accordance 
with  paragraph  (3)  (iii]  of  this  section, 
unless  the  IHA  has  been  determined  to 
be  "high  risk".  In  accordance  with  24 
CFR  part  85  and  §  905.135.  or  a  notice  of 
deficiency  has  been  issued  with  respect 
to  this  function.  When  HUD  prior 
approval  is  not  required,  the  IHA  Board 
of  Commissioners  will  certify  that 
program  requirements  have  been 
satisfied  before  it  executes  a  contract. 
HUD  will  monitor  IHA  performance  of 
this  function  and  may,  at  any  time,  issue 
a  notice  of  deficiency,  require  prior 
approval,  or  require  additional  training 
of  IHA  staff,  in  accordance  with  24  CFR 
part  85  and  S  905.135. 

(3)  Limitations,  (i)  An  IHA  shall  not 
award  a  contract  for  the  project  until  the 
prospective  contractor  has 
demonstrated,  to  the  satisfaction  of  the 
IHA  and  HUD  (when  required),  the 
technical,  administrative  and  financial 
capability  to  perform  contract  work  of 
the  size  and  type  involved  and  withir 
the  time  provided  under  the  contract. 
The  IHA  shall  not  award  a  contract  to  a 
person  or  firm  on  the  List  of  Parties 
Excluded  From  Federal  Procurement 
and  Nonprocurement  Programs 
compiled,  maintained  and  distributed  by 
the  General  Services  Administration 
(GSA)  or  to  8  person  or  firm  that  is 
subject  to  a  limited  denial  of 
participation  by  the  HUD  Regional 
Office,  Field  OfTice  or  Office  of  Indian 
Programs.  The  persona  listed  have  been 


debarred,  suspended,  or  determined 
ineligible  for  participation  in  Federal 
programs.  (See  24  CFR  part  24.) 

(ii)  Before  issuing  a  solicitation,  an 
IHA  shall  submit  the  complete 
solicitation  for  HUD  approval,  or  shall 
certify  to  "HUD  its  receipt  of  the  required 
architect's/engineer's  certification  that 
the  drawings  and  specifications 
accurately  reflect  HUD-approved 
construction  or  repair  standards  and 
that  the  solicitation  is  complete  and 
includes  all  mandatory  items.  The  IHA 
shall  obtain  HUD  approval  of  the 
proposed  award  of  contracts  for  repairs, 
construction,  and/or  related  equipment 
if  the  proposed  contract  award  amount 
exceeds  the  HUD-approved  budget 
amount  or  the  IHA  receives  only  a 
single  bid.  In  all  other  instances,  the 
IHA  shall  comply  with  HUD 
requirements  either  to  submit  the 
proposed  award  for  HUD  approval,  or  if 
authorized  to  proceed  without  specific 
HUD  approval,  to  make  the  award  after 
the  IHA  has  certified  (A)  that  the 
bidding  and  awarding  procedures  were 
conducted  in  compliance  with  State. 
Tribal,  or  local  laws  and  Federal 
requirements,  including  requirements  for 
Indian  preference  and  wage  rates:  (B) 
that  the  award  does  not  exceed  the 
approved  budget  amount  and  is  not 
being  made  on  the  basis  of  a  single  bid: 
and  (C)  that  HUD  clearance  has  been 
obtained  for  the  award  under  previous 
participation  procedures,  including 
absence  of  the  contractor  from  the  GSA 
List  of  Parties  Excluded  From  Federal 
Procurement  and  Nonprocurement 
Programs. 

(iii)  Unless  an  IHA  has  been  limited 
with  respect  to  its  procurement  and 
management  functions  in  accordance 
with  part  85  and  S  905.135.  the  IHA  may 
execute,  or  approve  any  agreement  or 
contract  for  personal,  management, 
legal,  or  other  services  with  any  person 
or  firm  without  the  prior  written 
approval  of  HUD,  except  under  the 
following  circumstances: 

(A)  Where  the  term  of  the  agreement 
or  contract  (including  renewal)  is  in 
excess  of  two  years;  or 

(B)  Where  the  amount  of  the 
agreement  or  contract  is  in  excess  of  the 
amount  included  for  sucl^  purpose  in  the 
HUD-approved  development  cost 
budget,  or  operating  budget  or  an 
amount  specified  from  time  to  time  by 
HUD.  as  the  case  may  be;  or 

(C)  Where  the  agreement  or  contract 
is  for  legal  or  other  services  in 
connection  with  litigation. 

(4)  Records.  An  IHA  shall  maintain 
records  sufficient  to  detail  the 
significant  history  of  a  procurement. 

(5)  Contract  administration.  An  IHA 
is  responsible,  in  accordance  with  good 


administrative  practice  and  sound 
business  judgment,  for  the  settlement  of 
all  contractual  and  administrative  issues 
arising  out  of  procurement 

(6)  Competition.  All  procurement 
transactions  must  be  conducted  in  a 
manner  providing  full  and  open 
competition. 

(7)  Contract  cost  and  price.  An  IHA 
must  perform  a  cost  or  price  analysis  in 
coiuiection  with  every  procurement 
action,  including  contract  modifications. 

(b)  IHA  standards— {1)  IHA 
procedures.  Each  IHA  shall  adopt, 
promulgate,  and  comply  with,  rules  or 
regulations  for  the  procurement  and 
administration  of  supplies,  materials, 
services  and  equipment  in  connection  - 
with  the  development  and  operation  of 
projects.  The  IHA  will  promptly  furnish 
a  copy  of  these  rules  or  regulations  to 
HUD.  These  rules  or  regulations  shall 
contain  provisions  on  at  least  the 
following  subjects: 

(i)  Procedures  for  procurement  in 
cases  where  competitive  procurement  is 
required,  including  written  selection 
procedures; 

(ii)  Identification  (by  position litle)  of 
IHA  officials  authorized  to  enter 
contracts  for.  and  those  authorized  to 
approve,  the  procurement  of  goods  and 
services  when  competitive  procurement 
is  not  required,  and  procedures  for  such 
procurement: 

(iii)  Procedures  for  inventory  control: 

(iv)  Procedures  for  storage  and 
protection  of  goods  and  supplies: 

(v)  Procedures  for  issuance  of,  or 
other  disposition  of,  supplies  and 
equipment; 

(vi)  Procedures  for  implementing 
Indian  preference  requirements; 

(vii)  Procedures  for  handling 
complaints  and  protests  regarding 
procurement: 

(viii)  Standards  of  conduct  governing 
IHA  directors,  board  members,  officers 
and  employees:  and 

(ix)  Conflict  of  interest  provisions" 
governing  directors,  officers,  employees, 
contractors/developers  and  others  doing 
business  with  the  IHA. 

(2)  Contract  administration  system. 
An  IHA  shall  maintain  a  contract 
administration  system  that  ensures  that 
contractors  perform  in  accordance  with 
the  terms,  conditions,  and  specifications 
of  their  contracts  and  purchase  orders. 

§«05.165    Indian  preference. 

(a)  Applicability.  HUD  has 
determined  that  projects  under  diis  part 
are  subject  to  section  7(b)  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C  450e(b)).  (For 
applicability  to  an  IHA's  own 
employment  practices,  see  90S.360.) 
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Section  7{b)  provides  that  any  contract, 
subcontract,  grant  or  subgrant  entered 
into  for  the  benefit  of  Indians  shall 
-require  that,  to  the  greatest  extent 
feasible — 

(1)  Preferences  and  opportunities  for 
training  and  employment  in  connection 
with  the  administration  of  such 
contracts  or  subcontracts  be  given  to 
"Indians".  That  Act  defines  "Indians"  to 
mean  persons  who  are  members  of  an 
Indian  tribe,  and  defines  "Indian  tribe" 
to  mean  any  Indian  tribe,  band,  nation, 
or  other  organized  group  or  community, 
including  any  Alaska  Native  village  or 
regional  or  village  corporation  as 
defined  in  or  established  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act, 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 

,  of  their  status  as  Indians:  and 

(2)  Preference  in  the  award  of 
contracts  or  subcontracts  in  connection 
with  the  administration  of  contracts  be 
given  to  Indian  organizations  and  to 
Indian-owned  economic  enterprises,  as 
defined  in  section  3  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C.  1452). 
That  Act  defines  "economic  enterprise" 
to  mean  any  Indian-owned  commercial, 
industrial,  or  business  activity 
estabHshed  or  organized  for  the  purpose 
of  profit,  except  that  the  Indian 
ownership  must  constitute  not  less  than 
51  percent  of  the  enterprise;  "Indian 
organization"  to  mean  the  governing 
body  of  any  Indian  Tribe  or  entity 
established  or  recognized  by  such 
governing  body;  "Indian"  to  mean  any 
person  who  is  a  member  of  any  tribe, 
band,  group,  pueblo,  or  community 
which  is  recognized  by  the  Federal 
Government  as  eligible  for  services  from 
the  Bureau  of  Indian  Affairs  and  any 
"Native"  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act;  and 
Indian  'Tribe"  to  mean  any  Indian 
Tribe,  band,  group,  pueblo,  or 
conmiunity  including  Native  villages 
and  Native  groups  (including 
corporations  organized  by  Kenai. 
]imeau.  Sitka,  and  Kodiak]  as  defined  in 
the  Alaska  Native  Claims  Settlement 
Act.  which  is  recognized  by  the  Federal 
Government  as  eligible  for  services  from 
the  Bureau  of  Indian  Affairs. 

(b)  Preference  requirements  in 
procurement— {!)  Preference  by 
contractors  and  subcontractors.  The 
methods  of  procurement  set  forth  in  this 
subpart  incorporate  procedures  for 
implementing  preference  for  Indians. 
Indian-owned  economic  enterprises,  and 
Indian  organizations  in  contracting, 
subcontracting,  training,  and 
employment. 

(2)  Preference  by  IHAs.  (i)  To  the 
greatest  extent  feasible.  IHAs  shall,  in 


the  conduct  of  their  own  operations, 
adhere  to  the  requirements  regarding 
preference  in  contracting.  Where  the 
provision  of  preference  is  determined  by 
an  IHA  to  be  infeasible.  the  IHA  shall 
document  in  writing  the  basis  for  its 
findings  and  shall  maintain  the 
documentation  in  its  files  for  three  years 
for  HUD  review. 

(ii)  To  the  greatest  extent  feasible, 
preference  shall  be  given  to  qualified 
Indians  for  employment  or  training  for 
IHA  staff  positions.  Each  IHA  shall 
document  the  method  and  justification 
used  in  selecting  individuals  for 
employment  or  training.  A  finding  by 
HUD  that  an  IHA  has  not  provided 
preference  to  the  greatest  extent  feasible 
to  Indians  in  selecting  individuals  for 
employment  or  training  shall  be  grounds 
for  HUD  to  invoke  its  remedies  under 
this  part  or  under  the  ACC.  which 
remedies  include,  but  are  not  limited  to, 
the  denial  of  future  projects,  as 
discussed  in  J  905.135. 

(c)  Other  preference  requirements — 
(1)  Use  of  non-Federal  funds.  When  both 
HUD  and  non-Federal  funds  are  used  for 
a  project,  the  work  to  be  accomplished 
with  the  funds  should  be  separately 
identified,  and  HUD's  Indian  preference 
regulations  must  be  appUed  to  the  work 
financed  by  HUD.  If  the  fimds  cannot  be 
separated.  HUD's  Indian  preference 
regulations  will  apply  to  the  total 
project. 

(2)  Monitoring.  Each  IHA  shall  be 
responsible  for  monitoring  Indian 
preference  implementation  in  its 
contracting,  subcontracting, 
employment,  and  training.  Should 
incidents  of  noncompliance  be  found  to 
exist,  the  IHA  shall  take  appropriate 
remedial  action.  A  finding  by  HUD  that 
the  IHA  has  not  provided  adequate 
monitoring  or  enforcement  of  Indian 
preference  may  result  in  a  determination 
by  HUD  that  the  IHA  is  in  breach  of  the 
ACC  or  that  the  IHA  lacks 
administrative  capabihty.  Such  a  finding 
may  constitute  grounds  for  HUD  to 
invoke  its  remedies  under  this  part  or 
under  the  ACC  which  remedies  shall 
include,  but  are  not  limited  to.  the  denial 
of  future  projects,  as  discussed  in 
§  905.135. 

(3)  Off-site  activities.  Preference  in 
contracting,  subcontracting, 
employment,  and  training  applies  not 
only  on-site,  on  the  reservation,  or 
within  the  IHA's  jurisdiction,  but  also  to 
contracts  with  firms  that  operate  outside 
these  areas  (e.g..  employment  in 
modular  or  manufactured  housing 
construction  facilities). 

(4)  Locally-imposed  requirements. 
Each  IHA  should  include  in  the 
Invitation  For  Bids  (IFB)  or  Request  For 
Proposals  (RFP)  any  apphcable  locally 


imposed  preference  requirements 
properly  enacted  by  the  Tribal 
governing  body,  as  adopted  by  the  IHA 
and  approved  by  HUD.  or  should  advise 
potential  offerors  to  contact  the  Tribal 
governing  body  to  determine  any 
applicable  preference  requirements. 
However,  in  no  case  may  an  IHA 
authorize  or  provide  a  preference  for 
Indians,  Indian-owned  economic 
enterprises,  or  Indian  organizations, 
based  on  particular  Tribal  affiliation  or 
membership. 

(5)  Local  area  residents.  In 
accordance  with  section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968.  each  IHA  shall,  to  the  greatest 
extent  feasible,  afford  preference  in 
contracting,  training,  and  employment  to 
low-income  area  residents.  When  the 
cost  of  a  procurement  is  estimated  to 
exceed  $500,000.  the  IHA  must  include 
in  the  IFB  or  RFP  a  statement  that,  "to 
the  greatest  extent  feasible, 
opportunities  for  training  and 
employment  [are  to)  be  given  low- 
income  residents  of  the  project  area  and 
contracts  for  work  in  connection  with 
the  project  [are  to)  be  awarded  to 
business  concerns  which  are  located  in, 
or  owned  in  substantial  part  by  persons 
residing  in  the  area  of  the  project."  For 
this  purpose,  the  project  area  is  usually 
defined  as  the  Indian  reservation.  See  24 
CFR  part  135. 

(d)  Required  contract  clause.  The 
following  language  shall  be  included  in 
any  contracts  or  subcontracts  in 
connection  with  development  or 
operation  of  IHA  projects  (including 
small  purchases): 

Section  7(b)  Clause 

(i)  The  work  to  be  perfonned  under  this 
contract  is  on  a  project  subject  to  section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450e(b)). 
Section  7(b)  requires  that  to  the  greatest 
extent  feasible  (i)  preference  and 
opportunities  for  training  and  employment 
shall  be  given  to  Indians,  and  (ii)  preferences 
in  the  award  of  contracts  and  subcontracts 
shall  be  given  to  Indian  organizations  and 
Indian-owned  Economic  Enterprises. 

(ii)  The  parties  to  this  contract  shall  comply 
with  the  provisions  of  said  section  7(b)  of  the 
Indian  Self-Determination  and  Education 
Assistance  Act  (25  U.S.C  450e(b))  and  all 
HUD  requirements  adopted  pursuant  to 
section  7(b). 

(iii)  In  connection  with  this  contract,  the 
parties  shall,  to  the  greatest  extent  feasible, 
give  preference  in  the  award  of  any 
subcontracts  to  Indian  organizations  and 
Indian-owned  Economic  Enterprises,  and 
preferences  and  opportunities  for  training 
and  employment  to  Indians. 

(iv)  This  section  7(b)  clause  shall  be 
incorporated  into  every  subcontract  in 
connection  with  the  project 
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(v)  Upon  a  finding  by  the  IHA  or  HUD  that 
any  party  to  this  contract  is  in  violation  of  the 
section  7(b)  clause,  said  party  shall  at  the 
direction  of  the  IHA.  take  appropriate 
remedial  action  pursuant  to  the  contract. 

(e)  Eligibility  for  Indian  preference — 
(1)  An  ap^plicant  seeking  to  qualify  for 
preference  in  contracting  or 
subcontracting  shall  submit  proof  of 
Indian  ownership  to  the  IHA  or 
contractor.  Proof  of  Indian  ownership 
shall  include,  but  shall  not  be  limited  to: 

(i)  Certification  by  a  Tribe  or  other 
evidence  that  the  applicant  is  an  Indian 
and  therefore  eligible  to  receive 
preference.  IHAs  shall  accept  the 
certification  of  a  Tribe  that  an 
individual  is  a  member. 

(ii)  Evidence  such  as  stock  ownership, 
structure,  management,  control, 
fmancing  and  salary  or  profit  sharing 
arrangements  of  the  enterprise. 

(2)  An  applicant  seeking  to  qualify  for 
preference  in  employment  and  training 
shall  submit,  to  the  IHA  or  contractor, 
certification  by  a  Tribe  or  other 
evidence  that  the  applicant  is  an  Indian 
and  therefore  eligible  to  receive 
preference.  IHAs  and  contractors  shall 
accept  the  cralification  of  a  Tribe  that 
an  individual  is  a  member. 

(3)  A  potential  offeror  seeking  a 
contract  or  a  subcontract  shall  submit 
evidence  sufficient  to  demonstrate  to  the 
satisfaction  of  the  IHA  or  the  contractor. 
as  appropriate,  that  the  potential  offeror 
has  the  technical,  administrative,  and 
financial  capability  to  perform  contract 
work  of  the  size  and  type  involved,  and 
within  the  time  provided,  imder  the 
proposed  contract.  A  potential  offeror 
seeking  employment  and  training  shall 
submit  evidence  sufficient  to 
demonstrate  to  the  satisfaction  of  the 
IHA  or  the  contractor,  as  appropriate, 
that  the  potential  offeror  possesses  the 
qualifications  required  for  employment 
or  training. 

(4)  An  IHA  may  state  in  its 
solicitation  that  bidders  must  submit 
evidence  of  eligibility  within  a  specified 
time  period  before  a  scheduled  bid 
opening. 

(5)  An  IHA  may  use  lists  of  pre- 
qualifled  Indians,  Indian  enterprises,  or 
Indian  organizations,  provided  that  the 
IHA  does  not  preclude  potential  offerors 
from  qualifying  during  the  solicitation 
period. 

(6)  If  an  IHA  or  contractor  determines 
that  a  potential  offeror  is  ineligible  for 
Indian  preference,  the  IHA  or  contractor 
shall  so  notify  the  potential  offeror  in 
writing  before  the  award  of  the  contract 
or  before  Riling  the  position  or  providing 
the  training  sought  by  the  potential 
offeror. 

(f)  Review  procedures  for  complaints 
alleging  inadequate  or  inappropriate 


provision  of  preference.  The  following 
complaint  procedures  are  applicable  to 
complaints  arising  out  of  any  of  the 
methods  of  providing  for  Indian 
preference  contained  in  this  subpart, 
including  alternate  methods  enacted  and 
approved  in  the  manner  described  in 
this  subpart. 

(1)  Each  complaint  (including 
complaints  against  an  IHA)  shall  be  in 
writing,  signed,  and  filed  with  the  IHA. 
Complaints  may  be  filed  only  by  a 
person  or  business  entity  claiming  to 
have  been  adversely  affected  by  the 
actions  or  inactions  of  an  IHA,  a 
contractor  or  subcontractor  in 
connection  with  the  provision  of 
preference  to  Indians  in  contracting, 
subcontracting,  employment  or  training. 

(2)  A  complaint  must  be  filed  with  the 
IHA  no  later  than  20  calendar  days  from 
the  date  of  the  action  (or  omission]  upon 
which  the  complaint  is  based. 

(3)  Upon  receipt  of  a  complaint,  the 
IHA  shall  promptly  stamp  the  date  and 
time  of  receipt  upon  the  complaint, 
acknowledge  its  receipt  in  writing  to  the 
complainant  within  ten  calendar  days, 
and  shall  investigate,  and  within  20 
calendar  days  shall  either  meet,  or 
communicate  by  mail  or  telephone,  with 
the  complaining  party  in  an  effort  to 
resolve  the  matter.  In  all  cases,  but 
especially  where  the  complaint 
indicates  that  expeditious  action  is 
required  to  preserve  the  rights  of  the 
complaining  party,  the  IHA  shall 
endeavor  to  resolve  the  matter  as 
expeditiously  as  possible.  If 
noncompliance  with  Indian  preference 
requirements  is  found  to  exist,  the  IHA 
shall  take  appropriate  steps  to  remedy 
the  noncompliance  and.  if  necessary,  to 
amend  its  procedures  so  as  to  be  in 
compliance.  If  the  matter  is  not  resolved 
to  the  satisfaction  of  the  complaining 
party,  or  if  the  IHA  has  failed  to 
communicate  with  the  complaining 
party  in  an  effort  to  resolve  the 
complaint  within  20  calendar  days 
following  the  IHA's  receipt  of  a 
complaint,  the  complaining  party  may 
file  a  written  complaint  with  the 
appropriate  Indian  Field  Office  of  HUD. 
In  any  event,  complaints  filed  with  HUD 
must  be  received  within  six  months  after 
the  occurrence  of  the  alleged  adverse 
action  by  the  IHA.  contractor  or 
subcontractor.  The  address  of  the  Indian 
Field  Office  and  the  name  of  the 
appropriate  Indian  prografh  officer  shall 
be  included  in  the  initial  communication 
from  the  IHA  acknowledging  receipt  of 
the  complaint. 

(4)  Upon  receipt  of  a  written 
complaint,  the  HUD  Indian  Field  Office 
will  request  that  the  IHA  provide  a 
written  report  setting  forth  all  relevant 
facts,  including,  but  not  limited  to: 


(i)  The  date  the  complaint  was  filed 
with  the  IHA; 

(ii)  The  name  of  the  complainant: 

(iii)  The  nature  of  the  complaint, 
including  the  manner  in  which  Indian 
preference  was  or  was  not  provided: 
and 

(iv)  Actions  taken  by  the  IHA  in 
addressing  or  resolving  the  complaint. 
The  IHA  shall  provide  copies  of  Its 
report  and  all  relevant  documents 
concerning  the  complaint  to  HUD  within 
ten  calendar  days  after,  receipt  of  the 
HUD  request. 

(5)  Upon  receipt  of  the  IHA's  report, 
the  HUD  Indian  Field  Office  will 
determine  whether  the  actions  taken  b^ 
the  IHA  comply  with  the  requirements 
of  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  and  with  Indian 
preference  requirements  under  this  part. 
Notification  of  the  Field  Office's 
determination  shall  be  provided  to  the 
IHA  and  to  the  complaining  party,  orally 
or  in  writing,  no  later  than  30  calendar 
days  following  HUD's  receipt  of  the 
complaint.  If  the  notice  is  oral,  it  shall 
be  promptly  confirmed  in  writing.  If  the 
complaining  party's  alleged  injury  will 
occur  during  this  30-day  period,  the 
HUD  Indian  Field  Office  will  make  a 
good  faith  effort  to  make  its 
determination  before  the  occurrence  of 
such  injury  (e.g.,  contract  award). 

(6)  Where  the  HUD  Indian  Field 
Office  determines  on  the  basis  of  the 
facts  provided  by  the  IHA  and  on  the 
basis  of  other  available  information  thst 
there  has  been  noncompliance  with 
Indian  preference  requirements,  the 
Field  Office  shall  instruct  the  IHA  to 
take  appropriate  steps  to  remedy  the 
noncompliance  and  to  amend  its 
procedures  so  as  to  be  in  compliance. 

(7)  The  decision  of  the  HUD  Indian 
Field  Office  may  be  appealed  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing.  The  decision  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  shall  constitute  final 
agency  action  for  purposes  of  the 
Administrative  Procedure  Act. 

§  90S.  170    Oth*r  requirements  applicable 
to  developinant  contracts. 

(a)  Bonding  requirements.  For 
construction  contracts  for  more  than 
$100,000,  each  contractor  shall  be 
required  to  provide  adequate  assurance 
of  performance  and  payment  acceptable 
to  HUD.  "High  risk"  IHAs  may  be 
required  to  obtain  prior  HUD  approval 
of  the  form  of  assurance. 

(1)  The  following  methods  may  be 
used  to  provide  this  assurance: 

(i)  Performance  and  payment  bond  for 
too  percent  of  the  total  contract  price. 
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(ii)  Deposit  with  the  IHA  of  a  cash 
escrow  of  not  less  than  20  percent  of  the 
total  contract  price,  subject  to  reduction, 
with  the  approval  of  HUD  during  the 
warranty  period,  commensurate  with 
potential  risk. 

(iii)  Letter  of  credit  for  25  percent  of 
the  total  contract  price,  unconditionally 
payable  upon  demand  of  the  IHA. 
subject  to  reduction,  with  the  approval 
of  HUD.  during  the  warranty  period 
conunensurate  with  potential  risk. 

(iv)  Letter  of  credit  for  10  percent  of 
the  total  contract  price  and  compliance 
with  the  procedures  for  monitoring  of 
disbursements  by  the  contractor,  as 
approved  by  HUD. 

(2)  In  the  case  of  a  Mutual  Help 
project,  the  term  total  contract  price  as 
used  with  respect  to  each  of  the  above 
assurance  methods  includes  the  value  of 
all  Mutual  Help  contributions  for  work, 
materials,  or  equipment  to  be  provided 
to  the  contractor  for  use  in  performing 
the  contract  work. 

(3)  The  solicitation  shall  fully  set  forth 
all  elements  of  the  approved  method,  or 
approved  alternative  methods,  for 
providing  assurance  of  performance. 
After  award  of  the  contract,  and  within 
ten  calendar  days  after  the  prescribed 
contract  forms  are  presented  for 
signature,  the  successful  bidder  shall 
furnish  to  the  IHA  the  assurance 
required  under  the  method  to  be  used. 

(b)  Executive  Order  11246  (equal 
employment  opportunity).  (1)  Contracts 
for  construction  work  in  connection  with 
Projects  under  this  part  are  subject  to 
Executive  Order  11246  (30  FR 12319),  as 
amended  by  Executive  Order  12319  and 
Executive  Order  11375  (32  FR  14303), 

and  to  applicable  implementing 

regulations  (24  CFR  part  130;  41  CFR 
chapter  60),  rules,  and  orders  of  HUD 
and  the  Office  of  Federal  Contract 
Compliance  Programs  of  the  Department 
of  Labor.  Executive  Order  11246 
prohibits  discrimination  and  requires 
affirmative  action  to  ensure  that 
employees  or  applicants  for  employment 
are  treated  without  regard  to  their  race, 
color,  religion,  sex,  or  national  origin. 

(2)  Compliance  with  E.0. 11246,  and 
related  regulations,  orders  and 
requirements  shall  be  to  the  maximum 
extent  consistent  with,  but  not  in 
derogation  of.  compliance  with  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act. 

§905,172    Wage  rates. 

(a)  Determination  of  prevailing  wage 
rates.  For  the  applicable  method  of 
determination  of  the  prevaihng  wage 
rates  to  be  paid  laborers  and  mechanics, 
see  S  905.120(c). 

(b)  Preemption  of  prevailing  wage 
rates.  (1)  A  prevailing  wage  rate 


determined  under  State  or  Tribal  law 
shall  be  inapplicable  to  a  contract  or 
IHA-performed  work  item  for  the 
development,  maintenance  or 
modernization  of  a  project  whenever 

(i)  "Ilie  contract  or  the  work  item  is 
otherwise  subject  to  State  or  Tribal  law 
requiring  the  payment  of  wage  rates 
determined  by  a  State,  local,  or  Tribal 
government  or  agency  to  be  prevailing 
and  is  for  a  project  assisted  with  funds 
for  low-income  housing  under  the  Act; 
and 

(ii)  The  wage  rate  (the  basic  hourly 
rate  and  any  fringe  benefits)  determined 
under  State  or  Tribal  law  to  be 
prevailing  vrith  respect  to  an  employee 
in  any  trade  or  position  employed  in  the 
development,  maintenance,  or 
improvement  of  a  project  exceeds 
whichever  of  the  following  Federal  wage 
rates  is  applicable: 

(A)  The  wage  rate  determined  by  the 
Secretary  of  Labor  pursuant  to  the 
Davis-Bacon  Act  (40  U.S.C.  276a.  et  seq.) 
to  be  prevailing  in  the  locality  with 
respect  to  such  trade; 

(B)  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency; 

(C)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(D)  The  wage  rate  determined  by  the 
Secretary  of  HUD  to  be  prevailing  in  the 
locality  with  respect  to  such  trade  or 
position. 

(2)  For  the  purpose  of  ascertaining 
whether  a  wage  rate  determined  under 
State  or  Tribal  law  for  a  trade  or 
position  exceeds  the  Federal  wage  rate: 

(i)  Where  a  rate  determined  by  the 
Secretary  of  Labor  or  an  apprentice  or 
trainee  wage  rate  based  thereon  is 
applicable,  the  total  wage  rate 
determined  under  State  or  Tribal  law. 
including  fringe  benefits  (if  any)  and 
basic  hourly  rate,  shall  be  compared  to 
the  total  wage  rate  determined  by  the 
Secretary  of  Labor  or  apprentice  or 
trainee  wage  rate;  and 

(ii)  Where  a  rate  determined  by  the 
Secretary  of  HUD  is  applicable,  any 
fringe  benefits  determined  tmder  State 
or  Tribal  law  shall  be  excluded  from  the 
.comparison  with  the  rate  determined  by 
the  Secretary  of  HUD. 

(3)  Whenever  paragraph  (b)(l)(i)  is 
applicable: 

(i)  Any  solicitation  issued  by  the  IHA 
and  any  contract  executed  by  the  IHA 
for  development,  maintenance  or 
modernization  of  the  project  shall 
include  a  statement  as  prescribed  in  this 
paragraph  and  failure  to  include  this 
statement  may  constitute  grounds  for 


requiring  resolicitation.  The  statement 
that  any  prevailing  wage  rate  (including 
basic  hourly  rate  and  any  fringe 
benefits)  determined  under  State  or 
Tribal  law  to  be  prevaihng  with  respect 
to  an  employee  in  any  trade  or  position 
employed  under  the  contract  is 
inapplicable  to  the  contract  and  shall 
not  be  enforced  against  the  contractor  or 
any  subcontractor  with  respect  to 
employees  engaged  under  the  contract 
must  be  included  whenever  either  of  the 
following  occurs: 

(A)  Such  nonfederal  prevailing  wage 
rate  exceeds: 

[1]  The  applicable  wage  rate 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a.  et  8eq.\  to  be  prevailing  in 
the  locality  with  respect  to  such  trade: 

[2]  An  applicable  apprentice  wage 
rate  based  thereon  specified  in  an 
apprenticeship  program  registered  with 
the  Department  of  Labor  or  a  DOL- 
recognized  State  Apprenticeship 
Agency,  or 

(J)  An  applicable  trainee  wage  rate 
based  thereon  specified  in  a  DOL- 
certified  trainee  program;  or 

(B)  Such  nonfederal  prevailing  wage 
rate,  exclusive  of  any  fringe  benefits, 
exceeds  the  applicable  wage  rate 
determined  by  the  Secretary  of  HUD  to 
be  prevailing  in  the  locality  with  respect 
to  such  trade  or  position. 

(ii)  The  IHA  itself  shall  not  be       I 
required  to  pay  the  basic  hourly  rate  or 
any  fringe  benefits  comprising  a 
prevailing  wage'rate  determined  under 
State  or  Tribal  law  and  described  in 
paragraph  (b)(2)  of  this  section  to  any  of 
its  own  employees  who  may  be  engaged 
in  the  development,  maintenance  or 
modernization  of  the  project;  and 

(iii)  Neither  the  basic  hourly  rate  nor 
any  fringe  benefits  comprising  a 
prevailing  wage  rate  determined  under 
State  or  Tribal  law  and  described  in 
paragraph  (b)(2)  of  this  section  shall  be 
enforced  against  the  IHA  or  any  of  its 
contractors  or  subcontractors  with 
respect  to  employees  engaged  in  the 
contract  or  IHA-performed  work  item 
for  development,  maintenance  or 
modernization  of  the  project. 

(4)  Nothing  in  this  paragraph  (b)  shall 
affect  the  appUcability  of  any  wage  rate 
established  in  a  collective  bargaining 
agreement  with  an  IHA  or  its 
contractors  or  subcontractors  where 
such  wage  rate  equals  or  exceeds  the 
applicable  Federal  wage  rate  referred  to 
in  paragraph  (b)(l)(ii)  of  this  section,  nor 
does  this  paragraph  (b)  impose  a  ceiling 
on  wage  rates  an  IHA  or  its  contractors 
or  subcontractors  may  choose  to  pay 
indei>endent  of  State  law. 
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(5)  The  provisions  of  this  paragraph 
(b)  shall  apply  to  work  performed  under 
any  prime  contract  entered  into  as  a 
result  of  a  solicitation  of  bids  or 
proposals  issued  on  or  after  October  6, 
1988  and  to  any  work  performed  by 
employees  of  an  IHA  on  or  after 
October  6. 1988. 

9M5.17S    Methods  of  procur*fn«nL 

(a)  General— {1)  Method  of  providing 
Indian  preference.  This  section  outlines 
specific  methods  an  IHA  must  follow  in 
the  procurement  of  services,  supplies 
and  other  property.  These  methoids 
provide,  to  the  greatest  extent  feasible, 
preference  to  Indian  organizations  and 
Indian-owned  economic  enterprises  in 
contracting  and  subcontracting,  and  to 
Indians  in  employment  and  training.  If  a 
Tribal  governing  body  enacts  an 
alternate  method  of  providing  Indian 
preference  within  its  jurisdiction  and  the 
Secretary  approves  the  alternate  method 
as  meeting  the  requirements  of  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  for  use  in 
the  HUD-assisted  Indian  housing 
program,  the  IHA  under  that  jurisdiction 
must  implement  the  alternate  method  in 
lieu  of  the  methods  specified  in  this 
section.  (For  purposes  of  this  section. 
'Tribal  governing  body"  means  the 
governing  body  of  an  Indian  Tribe,  as 
defmed  in  9  905.102,  which  exercises 
powers  of  self-government  and  is 
Federally  recognized.)  Alternate 
methods  that  provide  for  a  Tribal 
preference  will  not  be  approved.  HUD's 
review  of  alternate  methods  of  providing 
preference  will  include  the  extent  to 
which  the  proposed  method  minimizes 
the  risk  of  nonperformance,  promotes 
competition,  assures  cost  containment, 
reduces  administrative  burdens  and 
furthers  local  priorities  and  objectives 
while  providing  effective  Indian 
preference. 

(2)  Requirements  applicable  to  all 
contracting,  (i)  In  all  cases,  the  IHA 
shall  include  in  the  Invitation  For  Bids 
(IFB)  or  Request  For  Proposals  (RFP)  a     . 
description  of  the  contracting  and 
subcontracting  procedures  that  are  to  be 
employed  A  finding  by  an  IHA  either 
that  a  subcontract  was  awarded  without 
using  the  procedure  required  by  the 
IHA,  or  that  the  contractor  falsely 
represented  that  subcontracts  would  be 
awarded  to  Indian  enterprises  or 
organizations,  shall  be  grounds  for 
termination  of  the  contract  between  the 
IHA  and  its  contractor,  or  for  other 
penalties  as  appropriate.  These  grounds 
for  termination  of  the  contract  or  for  the 
imposition  of  other  penalties  shall  be  set 
out  in  the  IFB  or  RFP  and  shall  be 
included  in  each  contract  and 
subcontract 


(ii)  Each  IFB  and  RFP  shall  state 
whether  the  IHA  maintains  lists  of 
Indian-owned  economic  enterprises  and 
Indian  organizations  by  specialty  (e.g.. 
plumbing,  electrical,  foundations),  which 
are  available  to  developers,  contractors, 
and  subcontractors  to  assist  them  in 
meeting  their  responsibility  to  provide 
preference  in  connection  with  the 
administration  of  contracts  and 
subcontracts. 

(iii)  The  IHA  shall  require  a  statement 
from  all  prospective  contractors  or 
developers  describing  how  they  will 
provide  Indian  preference  in  the  award 
of  subcontracts.  Each  IHA  shall  describe 
in  its  IFB  or  RFP  (A)  what  provisions 
each  prospective  developer  or 
contractor  must  include  in  its  statement 
and  (B)  the  factors!  that  will  be  used  by 
the  IHA  in  judging  the  statement's 
adequacy.  Any  offer  that  fails  to  include 
the  required  statement  shall  be  rejected 
as  nonresponsive  pr  unacceptable. 
However,  a  prospective  contractor  or 
developer  that  has  prepared  the 
statement  but  inadvertently  has  failed  to 
include  it  in  the  offer  may  be  allowed  to 
cure  the  deficiency  by  submitting  the 
statement  within  hve  working  days  of 
notiHcation  of  its  omission.  An  IHA  may 
require  that  a  comparable  statement  be 
provided  by  subcontractors  to  their 
contractors,  and  may  require  a 
contractor  to  reject  any  offer  by  a 
subcontractor  that  fails  to  include  the 
statement,  as  specified  by  the  IHA  in  the 
IFB  or  RFP. 

(iv)  Each  contractor  or  subcontractor 
shall  submit  a  certification  (supported 
by  credible  evidence)  to  the  IHA  in  any 
instance  where  the  contractor  or 
subcontractor  believes  it  is  infeasible  to 
provide  Indian  preference  in 
subcontracting.  The  IHA  may  examine 
the  evidence  submitted  and  may  accept 
or  reject  the  certification. 

(b)  Small  purchase  procedures— {\) 
General.  As  an  alternative  to  the 
procurement  procedures  specified  in 
paragraphs  (c).  (d)  and  (e)  of  this 
section,  this  paragraph  provides  for 
simplified,  informal  procurement 
methods  applicable  to  an  IHA's 
procurement  of  services,  supplies  or 
other  personal  property  that  do  not  cost 
more  than  $25,000  in  the  aggregate 
(paragraph  (2)). 

(i)  The  provisions  of  §  905.165 
concerning  Indian  preference  apply  to 
small  purchase  procedures,  except  as 
otherwise  specified  in  this  section.  In 
providing  preference,  an  IHA  shall  seek 
maximum  participation  by  Indian- 
owned  economic  enterprises  and  Indian 
organizations  and  shall  to  the  extent 
available,  refer  to  hsts  of  qualified 
Indian  supply  sources. 


(ii)  The  IHA  shall  require  a  statement 
from  all  contractors  agreeing  to  provide 
Indian  preference  in  subcontracting, 
training  and  employment  and  shall 
specify  the.  method  to  be  used. 

(iii)  An  IHA  must  document  its  efforts 
in  providing  Indian  preference.  If  no 
quotations  are  solicited  or  received  from 
Indian-owned  economic  enterprises  or 
Indian  organizations,  the  IHA  must  also 
include  as  part  of  its  documentation  a 
statement  explaining  the  reasons  for  the 
lack  of  Indian  participation. 

(2)  Methods  of  procurement — $25,000 
or  less.  For  purchases  aggregating  no 
more  than  $25,000,  an  IHA  may  use  the 
methods  set  forth  in  this  paragraph  or 
the  more  formal  procedures  set  forth  in 
paragraphs  (c)  and  (d). 

(i)  Solicitation.  (A)  An  IHA  may 
solicit  quotations  by  telephone,  letter  or 
other  informal  procedure  provided  that 
the  manner  of  solicitation  provides  for 
participation  by  a  reasonable  number  of 
competitive  sources.  At  the  time  of 
solicitation,  the  parties  must  be 
informed  of  the  item  to  be  procured  with 
sufficient  specificity,  of  the  time  within 
which  quotations  must  be  submitted, 
and  of  the  information  that  must  be 
submitted  with  each  quotation. 
Quotations  must  be  obtained  in  writing. 
A  written  quotation  may  include  a 
confirmation  of  a  previous  oral 
quotation  only  if  it  is  submitted  within 
ten  calendar  days  of  the  oral  quotation, 
or  by  the  closing  date  for  submitting 
quotations,  as  determined  by  the  IHA. 

(B)  An  IHA  shall  attempt  to  obtain 
quotations  from  a  minimum  of  three 
qualified  sources  in  order  to  promote 
competition  to  the  maximum  extent 
practicable.  Fewer  than  three  quotations 
is  acceptable  when  the  IHA  has 
attempted  but  has  been  unable  to  obtain 
a  sufficient  amount  of  competitive 
quotations.  In  unusual  circumstances. 
the  IHA  may  accept  the  sole  quotation 
received  in  response  to  a  solicitation.  In 
all  cases,  an  IHA  shall  document  the 
circumstances  when  it  has  been  unable 
to  obtain  at  least  three  quotations. 

(ii)  Award.  (A)  Where  the  contract  is 
to  be  awarded  based  upon  price  and 
specifications  that  are  not  subject  to 
negotiation,  the  IHA  shall  award  the 
contract  to  the  qualified  Indian-owned 
economic  enterprise  or  organization 
with  the  lowest  responsive  quotation  if 
it  is  reasonable  and  no  more  than  10 
percent  higher  than  the  quotation  of  the 
lowest  responsive  quotation  from  any 
qualified  source.  If  no  responsive 
quotation  by  a  qualified  Indian-owned 
economic  enterprise  or  organization  is 
within  10  percent  of  the  quotation  of  the 
lowest  responsive  quotation  from  any 
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qualified  source,  award  shall  be  made  to 
the  source  with  the  lowest  quotation. 

(B)  Where  the  contract  is  to  be 
awarded  based  on  factors  other  than 
price,  the  IHA  shall  issue  a  request  for 
quotations  by  developing  the  particulars 
of  the  solicitation,  including  a  rating 
system  for  the  assignment  of  points  to 
evaluate  the  merits  of  each  quotation. 
The  sohcitation  shall  identify  all  factors 
to  be  considered,  including  price  or  cost. 
The  IHA  shall  set  aside  15  p)ercent  of  the 
total  number  of  available  rating  points 
for  the  provision  of  Indian  preference. 
Award  shall  be  made  to  the  best 
quotation,  as  determined  and 
documented  under  the  rating  system. 

(c)  Procurement  by  sealed  bids 
(Invitations  for  Bid).  Preference  in  the 
award  of  contracts  and  subcontracts 
using  sealed  bidding  (e.g.,  conventional 
bid  construction  contracts,  material 
supply  contracts)  shall  be  provided  as 
follows: 

(1)  The  IFB  may  be  restricted  to 
qualified  Indian-owned  economic 
enterprises  and  Indian  organizations. 
The  IFB  should,  however,  not  be  so 
restricted  unless  the  IHA  has  a 
reasonable  expectation  that  the  required 
minimum  number  of  quahfied  Indian- 
owned  economic  enterprises  or 
organizations  are  likely  to  submit 
responsive  bids.  If  two  or  more  (or  at  the 
IHA's  option,  a  number  greater  than  two 
specified  in  the  IFB)  qualified  Indian- 
owned  economic  enterprises  or 
organizations  submit  responsive  bids, 
award  shall  be  made  to  the  qualified 
enterprise  or  organization  with  the 
lowest  responsive  bid.  If  fewer  than  the 
minimum  required  number  of  qualified 
Indian-owned  economic  enterprises  or 
organizations  submit  responsive  bids, 
the  IHA  shall  reject  all  bids,  and  shall 
advertise  and  issue  the  IFB  in 
accordance  with  paragraph  (cj[2)  of  this 
section.  Subject  to  HUD  approval,  the 
IHA  may  accept  a  single  bid  where  the 
IHA  determines  that  the  single  bid 
received  is  of  a  fair  and  reasonable 
price,  or  the  IHA  determines  that  delays 
caused  by  readvertising  would  subject 
the  project  to  higher  construction  costs. 

(2)  If  the  IHA  prefers  not  to  restrict 
the  IFB  as  described  in  paragraph  (c)(1), 
above;  or  if  an  insufficient  number  of 
qualified  Indian-owned  economic 
enterprises  or  organizations  submit 
responsive  bids  in  response  to  an  IFB 
under  paragraph  (c)(1);  or  if  a  single  bid 
is  not  accepted  and  approved;  the  IHA 
or  contractor  shall  advertise  and  issue 
an  invitation  for  bids  from  non-Indian  as 
well  as  Indian-owned  economic 
enterprises  and  Indian  organizations. 
Award  shall  be  made  to  the  qualified 
Indian-owned  economic  enterprise  or 
organization  with  the  lowest  responsive 


bid  if  that  bid  (i)  is  within  the  maximum 
total  contract  price  established  for  the 
specific  project  or  activity  for  which  the 
IFB  has  been  issued  and  (ii)  is  no  more 
than  "X"  higher  than  the  total  bid  price 
of  the  lowest  responsive  bid  from  any 
quahfied  bidder.  "X"  is  determined  as 
follows: 


When  th«  IcNvest 
responsive  bM  is  less 
man  SIOO.CXX). 
When  the  lowest 
responsive  bK)  is: 
At  least  Si  00.000.  txjt 

less  than  $200,000. 
At  least  S200.000.  but 

less  than  $300,000. 
At  least  $300,000.  but 

less  than  $400,000. 
At  least  $400,000.  but 

less  man  $500,000. 
At  least  $600,000,  but 

less  than  $1  million. 
At  least  SI  mllHon, 

but  less  than  $2 

million. 
At  least  $2  milhon. 

but  less  than  $4 


X  <==  lesser  of: 


At  least  S4  mltton, 
but  less  than  S7 

ITMUtOTL 

$7  million  or  more.. 


10%  of  that  bid.  or 
SS.OOO. 


9%  of  that  bid.  or 

$16,000. 
e%  of  that  bid,  or 

$21,000. 
7%  of  that  bid,  or 

$24,000. 
6%  of  that  bid.  or 

$25,000. 
5%  of  that  bid.  or 

$40,000. 
4%  of  that  bid.  or 

$60,000. 

3%  of  th6t  bid,  or 
$80,000. 

2%  of  that  bid.  or 
$105,000. 

1  Vi%  of  the  lowest 
responsive  bid.  with  rK> 
dollar  limit 


If  no  responsive  bid  by  a  qualified 
Indian-owned  economic  enterprise  or 
organization  is  within  the  stated  range 
of  the  total  bid  price  of  the  lowest 
responsive  bid  from  any  qualified 
enterprise,  award  shall  be  made  to  the 
bidder  with  the  lowest  bid. 

(d)  Procurement  by  competitive 
proposals  (Request  for  Proposals).  (1) 
Preference  in  the  award  of  contracts  and 
subcontracts  that  are  let  under 
competitive  proposals/Request  for 
Proposals  (RFP)  process  (e.g.,  for 
turnkey  proposal  construction  contracts, 
professional  service  contracts)  shall  be 
provided  as  follows: 

(i)  The  RFP  may  be  restricted  to 
qualified  Indian-owned  economic 
enterprises  and  Indian  organizations. 
Tlie  RFP  should,  however,  not  be  so 
restricted  imless  the  IHA  has  a 
reasonable  expectation  that  the  required 
minimum  number  of  qualified  Indian- 
owned  economic  enterprises  or  Indian 
organizations  are  likely  to  submit 
responsive  proposals.  If  two  (or,  at  the 
IHA's  option,  a  number  greater  than  two 
specified  in  the  RFP)  qualified  Indian- 
owned  economic  enterprises  or  Indian 
organizations  submit  responsive 
proposals,  award  shall  be  made  to  the 
qualified  Indian-owned  economic 
enterprise  or  Indian  organization  with 
the  best  proposal.  If  fewer  than  the 


minimum  required  number  of  qualified 
Indian-owned  economic  enterprises  or 
Indian  organizations  submit  responsive 
proposals,  the  IHA  shall  reject  all 
proposals  and  shall  advertise  and  issue 
the  RFP  in  accordance  with  paragraph 
(d)(l)(ii)  of  this  section.  Subject  to  HUD 
approval,  the  IHA  may  accept  a 
proposal  that  is  the  only  one  received 
where  the  IHA  determines  that  delays 
caused  by  readvertising  would  cause 
higher  costs,  or  where  the  IHA 
determines  that  the  proposal  is  fair  and 
reasonable.  The  IHA  shall  develop  the 
evaluation  criteria  concerning  the  RFP, 
including  a  rating  system  that  provides 
for  the  assignment  of  points  for  the 
relative  merits  of  proposals  received. 
The  RFP  shall  identify  all  factors, 
including  price  or  cost,  and  any 
significant  subfactors  that  will  be 
considered  in  awarding  the  contract 
and  shall  state  the  relative  importance 
the  IHA  places  on  each  evaluation 
factor  and  subfactor.  The  award  shall  be 
made  to  the  qualified  Indian-owned 
economic  enterprise  or  Indian 
organization  that  has  submitted  the 
most  responsible  proposal  if  the 
proposal  is  within  the  maximum  total 
contract  price  established  for  the 
specific  project  or  activity. 

(ii)  If  the  IHA  prefers  not  to  restrict 
the  RFP  solicitation  as  described  in 
paragraph  (d)(l){i),  above;  or  if  an 
Insufficient  number  of  qualified  Indian 
enterprises  or  organizations 
satisfactorily  respond  under  that 
procedure;  or  if  a  single  proposal  is  not 
accepted  and  approved;  the  IHA  or 
contractor  shall  advertise  and  issue  a 
request  for  proposals  from  non-Indian  as 
well  88  Indian-owned  economic 
enterprises  and  Indian  organizations. 
The  MA  shall  develop  the  particulars 
concerning  the  RFP,  including  a  rating 
system  that  provides  for  the  assignment 
of  points  for  the  relative  merits  of 
submitted  proposals.  The  RFP  shall 
identify  all  factors,  including  price  or 
cost,  and  any  significant  subfactors  that 
will  be  considered  in  awarding  the 
contract,  and  shall  state  the  relative 
importance  an  IHA  places  on  each 
evaluation  factor  and  subfactor. 
Notification  that  Indian  preference  is 
applicable  to  this  procurement  shall  be 
included  in  the  RFP.  The  award  shall  be 
made  to  the  most  responsive  proposal  if 
the  proposal  is  within  the  maximum 
total  contract  price  established  for  the 
specific  project  or  activity. 

(2)  An  IHA  shall  set  aside  15  percent 
of  the  total  number  of  available  rating 
points  for  the  provision  of  Indian 
preference  in  the  award  of  contracts  and 
subcontracts.  The  percentage  or  number 
of  points  set  aside  for  preference  and 
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the  method  for  allocating  these  points 
shall  be  specified  in  the  RFP. 

(3)  An  IHA  may  require  that 
contractors  solicit  subcontractors  by 
using  a  RFP  based  on  a  point  system, 
and  that  contractors  set  aside  15  percent 
of  the  available  rating  points  for  the 
provision  of  Indian  preference  in 
subcontracting.  The  RFP  shall  explain 
the  criteria  to  be  used  by  the  contractor 
in  evaluating  proposals  submitted  by 
subcontractors. 

(e)  Procurement  by  noncompetitive 
proposals.  The  IHA  may  award  a 
contract  by  seeking  a  contractor  without 
satisfying  the  small  purchase,  sealed 
bids  or  competitive  proposals 
requirements  for  competition  only  if 
award  under  them  is  infeasible,  one  of 
the  following  applies: 

(1)  The  exigencies  require  immediate 
delivery  of  the  articles  or  performance 
of  the  service; 

(2)  Only  one  source  of  supply  is 
available  and  the  purchasing  or 
contracting  officer  of  the  IHA  has  so 
certified; 

(3]  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate;  or 

(4)  HUD  has  specifically  authorized 
this  method. 

§  905.180    Training  and  employment 
requirement*. 

(a)  Sealed  bidding  (IFB).  (1)  For 
contracts  awarded  using  sealed  bidding, 
the  Invitation  for  bids  (IFB]  shall  state 
that  each  contractor  and  subcontractor 
must  include  in  its  bid  response: 

(i)  A  statement  detailing  its 
employment  and  training  opportunities 
and  its  plans  to  provide  preference  to 
Indians  in  in^lementing  the  contract; 
and 

(ii)  The  number  or  percentage  of 
Indians  anticipated  to  be  employed  and 
trained.  The  IFB  shall  explain  the 
criteria  to  be  used  by  the  IHA  or  the 
contractor  in  evaluating  contractor  or 
subcontractor  statements. 

(2)  Any  bid  that  fails  to  Include  the 
required  statement,  or  that  includes  a 
statement  that  does  not  meet  minimum 
standards  required  by  the  IHA  or 
contractor  (as  appropriate]  shall  be 
rejected  as  nonresponsive.  However,  a 
bidder  who  has  prepared  a  statement 
that  satisfies  the  standards  but 
inadvertently  has  failed  to  include  it  in 
the  bid,  may  be  allowed  to  cure  the 
deficiency  by  submitting  the  statement 
within  five  working  days  of  notification 
of  its  omission. 

(3)  Failure  to  comply  with  the 
submitted  statement  shall  be  grounds 
for  termination  of  the  contract  for 
default  x)r  lor  the  assessment  of 
penalties  or  other  remedies.  The  IFB  and 


the  contract  shall  describe  the  actions 
that  may  be  taken  by  an  IHA  for 
noncompliance  with  the  undertakings 
set  out  in  the  contractor's  or 
subcontractor's  statement. 

(4]  A  finding  by  HUD  that  an  IHA  has 
entered  into  a  contract  that  failed  to 
include  an  acceptable  statement  on 
preference  in  employment  and  training 
shall  be  grounds  for  HUD  to  invoke  its 
remedies  under  this  part  or  under  the 
ACC,  which  remedies  include,  but  are 
not  limited  to,  the  denial  of  future 
projects. 

(b)  Competitive  proposals  (RFP).  (1) 
For  contracts  awarded  using 
competitive  proposals,  the  request  for 
proposals  (RFP]  shall  state  that  each 
contractor  and  subcontractor  must 
include  in  its  proposal  response: 

(i)  A  statement  detailing  its 
employment  and  training  opportunities 
and  its  plan  to  provide  preference  to 
Indians  in  implementing  the  contract; 
and 

(ii]  The  number  or  percentage  of 
Indians  anticipated  to  be  employed  and 
trained.  The  RFP  shall  explain  the 
criteria  to  be  used  by  the  IHA  or  the 
contractor  in  evaluating  contractor  or 
subcontractor  statements. 

(2)  For  contracts  awarded  under  an 
RFP  restricted  to  qualified  Indian-owned 
economic  enterprises  and  Indian 
organizations,  any  proposal  that  fails  to 
include  the  required  statement,  or  that 
includes  a  statement  that  does  not  meet 
minimum  standards  required  by  the  IHA 
or  contractor  (as  appropriate),  shall  be 
rejected.  However,  an  offeror  who  has 
prepared  a  statement,  that  satisfies  the 
standards  but  inadvertently  has  failed  to 
include  it  in  the  offer,  may  be  allowed  to 
cure  the  deficiency  by  submitting  the 
statement  within  five  working  days  of 
notification  of  its  omission.  For 
contracts  awarded  under  an  RFP  not  so 
restricted,  the  RFP  shall  state  that,  as  a 
mandatory  threshold  requirement,  a 
proposal  must  contain  the  statement  or 
the  proposal  will  be  rejected  without 
further  evaluation.  If  the  statement  is 
present  a  maximum  of  up  to  ten  percent 
of  the  total  points  available  during 
evaluation  of  the  proposal  shall  be 
awarded  on  the  basis  of  the  content  of 
the  statement.  (These  points  are  in 
addition  to  and  separate  bom  any 
points  awarded  for  the  provision  of 
Indian  preference  in  contracting  or 
subcontracting  in  accordance  with 
§  905.175.] 

(3]  Failure  to  comply  with  the 
submitted  statement  shall  be  grounds 
for  termination  of  the  contract  for 
default  or  for  the  assessment  of 
penalties  or  other  remedies.  The  RFP 
and  the  contract  shall  describe  the 
actions  that  may  be  taken  by  an  IHA  for 


noncompliance  with  the  undertakings 
set  out  in  the  contractor's  or 
subcontractor's  statement. 

(4]  A  finding  by  HUD  that  an  IHA  has 
entered  into  a  contract  that  failed  to 
include  an  approved  statement  in 
implementing  preference  in  employment 
and  training  opportunities  shall  be 
grounds  for  HUD  to  invoke  its  remedies 
under  this  part  or  under  the  ACC,  which 
remedies  include,  but  are  not  limited  to, 
the  denial  of  future  projects. 

(c)  Provisions  on  employment  or 
training  applicable  to  all  contracts.  The 
IHA  shall  require  contractors  and 
subcontractors  to  provide  preference  to 
the  greatest  extent  feasible  by  hiring 
qualified  Indians  in  all  positions  other 
than  core  crew  positions,  except  where 
the  contractor  adequately  advertises  a 
position  and  no  Indian  either  qualifies  or 
accepts  the  terms  of  employment.  The 
IHA  shall  indicate  what  it  considers  to 
be  adequate  advertisement  in  the  IFB  or 
RFP  (as  appropriate)  and  in  the  contract. 
A  core  crew  employee  is  an  individual 
who  is — 

(1)  A  bona  fide  employee  of  the 
contractor  or  subcontractor  at  the  time 
the  bid  or  proposal  is  submitted;  or 

(2)  An  individual  who  was  not 
employed  by  the  contractor  or 
subcontractor  at  the  time  the  bid  or 
proposal  was  submitted,  but  who  is 
regularly  employed  by  the  contractor  or 
subcontractor  in  a  supervisory  or  other 
key  skilled  position  when  work  is 
available.  Each  contractor  shall  submit 
a  list  of  all  core  crew  employees  with  its 
bid  or  proposal.  See  also  24  CFR  part 
135,  regarding  preference  for  low-income 
area  residents. 

§905.185    Govemment-wMe  contract 
requirements. 

A  HUD  regulation  found  at  24  CFR 
part  85  embodies  government-wide 
administrative  requirements  for  grants 
to  State,  local  and  Federally  recognized 
Indian  Tribal  governments.  The  contract 
provisions  listed  in  §  85.36(i]  of  that 
regulation  are  to  be  included  in  any  IHA 
contracts. 

Subpart  C — Development 

§  905.201    Roles  and  responsibilities  of 
Federal  agencies. 

HUD,  IHS.  BIA,  and  other  appropriate 
agencies  shall  coordinate  functions  in 
accordance  with  the  Interdepartmental 
Agreement  HUD  shall  take  the  lead  role 
in  any  area  specifically  related  to  the 
construction  of  Indian  housing  under 
this  part. 

$905,205    Alocation. 

HUD  will  allocate  funds  to  Indian 
field  offices,  using  a  systematic  process 
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that  considers  the  relative  need  for 
housing  in  each  Region  or  other 
geographic  area,  based  on  the  most 
recent  and  reHable  data  available.  See 
24  CFR  part  791,  subpart  D. 

§  905.2 1 0    Development  prtortties. 

(a]  Development  of  new  units  will  be 
permitted  instead  of  acquisition  of 
existing  housing,  whenever  the  IHA 
demonstrates  that  the  cost  of  new 
construction  would  be  less  than  the  cost 
of  acquiring  existing  housing  or 
acquiring  and  rehabilitating  existing 
housing  (including  the  reserve  for  major 
repairs  in  an  acquired  rental  project)  or 
the  IHA  demonstrates  that  there  is  no 
suitable  existing  housing  to  acquire  in 
the  area. 

(b)  Among  proposed  development 
projects,  HUD  will  give  priority  to 
projects  consisting  of  housing  suitable 
for  large  families  (three  or  more 
bedrooms).  ' 

§  905.2 1 2    Authority  for  proceeding 
without  HUO  approval. 

(a)  IHA  authority  to  proceed.  An 
IHA's  authority  to  proceed  with 
development  functions  without 
obtaining  HUD  approval  may  be 
affected  by  a  HUD  finding  concerning 
the  IHA's  previous  performance.  If.  with 
respect  to  development  functions,  the 
IHA  has  been  determined,  before 
program  reservation,  to  be  "high  risk," 
in  accordance  with  §  905.135.  or  has 
been  issued  a  notice  of  deficiency  after 
program  reservation,  HUD  approval  will 
be  required  before  any  of  the  major 
development  steps,  such  as  preparation 
of  plans,  advertisement  of  a  solicitation, 
execution  of  a  construction  contract,  or 
inspection  of  ongoing  or  completed 
construction,  is  taken. 

(b)  Rescinding  HUD  authorization.  At 
any  time  during  the  development 
process.  HUD  may  monitor  performance 
of  the  development  functions.  HUD  may 
issue  a  letter  of  deficiency  to  the  IHA 
and  require  the  submission  of  a 
management  improvement  plan  to 
correct  the  concerns,  including  requiring 
additional  training  of  IHA  staff  as  a 
condition  of  continued  authorization  to 
certify  adherence  to  applicable 
requirements. 

§  905.2 1 5    Production  methods  and 
requirements. 

(a)  Choice  and  approval  of  production 
method.  The  IHA  shall  state  on  the 
application  for  a  project  its  choice  of 
one  of  the  production  methods  described 
in  this  section  and.  If  the  method 
selected  is  force  account,  its  justification 
in  accordance  with  paragraph  of  (a)  (6) 
of  this  section.  If  HUD  disapproves  the 
IHA's  preferred  development  method,  it 


will  furnish  a  statement  of  its  reasons  to 
the  IHA. 

(1)  Conventional  method.  Under  the 
Conventional  method,  the  IHA  plans  the 
project  and  prepares  drawings  and 
specifications.  After  the  plans  and 
specifications  are  approved  as 
described  in  S  905.260,  the  IHA  solicits 
competitive  bids  through  public 
advertisement  and  awards  the  contract 
to  the  lowest  responsible  bidder.  The 
contractor  shall  be  required  to  provide 
completion  assurance  in  the  form  of  a 
100  percent  performance  and  payment 
bond  or.  in  accordance  with  24  CFR 
85.36(h).  a  lesser  percentage  or  other 
security.  Prior  approval  by  HUD  of  the 
form  of  assurance  is  required  for  an  IHA 
determined  to  be  "high  risk."  The 
contractor  receives  progress  payments 
during  construction,  and  a  final  HUD- 
approved  payment  upon  completion  in 
accordance  with  the  contract. 

(2)  Turnkey  method.  Under  the 
Turnkey  method,  the  IHA  advertises  for 
developers  to  submit  proposals  to  build 
a  project  described  in  the  IHA's 
invitation  for  proposals.  The  invitation 
for  proposals  may  prescribe  the  sites  to 
be  used.  The  IHA  evaluates  the 
proposals  and  selects  the  best  proposal 
after  considering  price,  design,  site,  the 
developer's  experience  and  other 
evidence  of  the  developer's  ability  to 
complete  the  project.  For  a  "high  risk" 
IHA  or  one  found  to  have  deficiencies 
for  this  function.  HUD  may  require 
concurrence  in  selection  of  a  proposal. 
After  the  proposal  is  selected  by  the 
IHA.  the  IHA  may  award  the  contract  to 
the  successful  developer,  who  prepares 
working  drawings  and  specifications 
unless  previously  provided  by  the  IHA. 
The  IHA  and  the  developer  enter  into  a 
contract  of  sale  after  the  drawings  and 
specifications  are  reviewed  by  HUD  as 
required  under  S  905.280.  Upon 
completion  of  the  project  (or  stages 
thereof)  in  accordance  with  the  contract 
of  sale,  the  IHA  purchases  the  project 
(or  stage)  from  the  developer.  The  IHA 
may  contract  for  assistance  in  preparing 
the  invitation  and  evaluating  proposals. 
The  IHA  must  obtain  independent 
inspection  services  by  an  architect, 
engineer  or  other  qualified  person  during 
construction.  The  IHA  must  require  the 
developer  to  furnish  completion 
assurance  in  the  form  of  100  percent 
performance  and  payment  bonds,  or 
other  security  as  approved  by  HUD  in 
accordance  with  24  CFR  85.36(h), 
consistent  with  the  provisions  of  State 
law. 

(3)  Modified  Turnkey.  Under  this 
modified  method,  the  procedure  is  the 
same  as  under  the  conventional  method, 
except  that: 


(i)  The  developer/contractor  will 
receive  no  progress  payments  from  the 
IHA  and  will  be  responsible  for 
acceptable  completion  before  receiving 
any  payment  from  the  IHA;  and 

(ii)  In  accordance  with  24  CFR 
85.36(h).  the  IHA  may  require  the 
developer/contractor  to  furnish 
assurance  in  the  form  of  a  100  percent 
performance  and  payment  bond,  or 
other  security  as  may  be  approved  by 
HUD.  The  IHA's  decision  whether  or  not 
to  require  bonding  or  other  security  shall 
be  included  in  the  invitation  for  bids  or 
proposals. 

(4)  Self-Help.  The  Self-Help  method  is 
applicable  only  to  the  Mutual  Help 
Homeownership  Opportunity  program. 
Under  this  method,  a  small  group  of 
families  builds,  with  technical 
assistance  and  supervision  and 
materials  provided  by  the  IHA.  a 
substantial  portion  of  the  homes  to  be 
purchased  by  the  families  in  the  group. 
Their  work  is  supplemented  by  skilled 
labor  obtained  under  contract.  See 
subpart  F  for  more  details  concerning 
this  method. 

(5)  Acquisition  of  existing  housing 
(with  or  without  rehabilitation).  Under 
the  Acquisition  method,  the  IHA 
purchases  existing  housing  that  may 
need  only  minor  repairs  or  that  may 
require  substantial  rehabilitation.  Repair 
or  rehabilitation  may  be  accomplished 
before  acquisition  using  Turnkey 
procedures  or  after  acquisition  using 
Conventional  or  Force  Account 
procedures.  An  ACC  may  be  executed 
before  site  approval,  provided  the  IHA 
demonstrates  to  the  satisfaction  of  the 
HUD  field  office  that  adequate  sites  are 
available  to  cover  the  units  contained  in 
the  program  reservation. 

(6)  Force  account  method,  (i)  Under 
the  Force  Account  method,  an  IHA 
performs  construction  or  rehabilitation 
using  its  own  work  force,  either  entirely 
or  in  combination  with  contractors.  See 
§  905.260  concerning  final  working 
drawings. 

(ii)  The  Force  Account  method  may  be 
used  only  if  justified  by  the  IHA  and 
approved  by  the  HUD  field  office.  The 
IHA  must  demonstrate  that  it  has  the 
technical  and  administrative 
capabilities  to  complete  the  project 
within  the  projected  time  and  budget. 
The  HUD  field  office  shall  require  that  a 
Tribe  or  IHA  agree  in  writing  to  cover 
any  costs  in  excess  of  the  HUD- 
estimated  construction  costs; 
demonstrate  that  it  has  the  financial 
resources  to  meet  the  excess  costs  up  to 
a  specified  amount;  and  provide  some 
form  of  security  acceptable  to  HUD  to 
cover  excess  costs.  For  this  purpose,  an 
IHA  may  use  attachable  assets 
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including  funds  maintained  in  its  reserve 
for  replacements  received  from  the  sale 
of  Mutual  Help  units. 

(b)  Public  advertisement  Contracts 
for  development  of  a  project  shall  be 
awarded  only  after  public  advertisement 
and  issuance  of  RFPs  or  IFBs.  The 
advertisement  shall  inform  all 
prospective  offerors  of  any  appHcable 
HUD  preference  requirements  for  Indian 
contractors  and  of  any  Tribally 
developed  preference  requirements  that 
are  not  inconsistent  with  HUD 
regulations.  IHAs  may  choose  to  list  all 
specific  HUD  Indian  preference 
regulations  in  the  solicitation. 

§  905.220    Application  procmhires. 

(a)  Submission  to  HUD.  An  IHA  that 
is  not  declared  ineligible  for  funding  in 
accordance  with  §  005.135  may  submit 
an  application  for  a  project  after  HUD 
issues  a  general  notification  that  funds 
are  available.  The  application  shall  be 
on  the  form  prescribed  by  HUD  and 
shall  be  accompanied  by  all  the  legal 
and  administrative  attachments  required 
by  the  form.  The  application  must 
include  comments  by  the  Chief 
Executive  Officer  on  behalf  of  the  unit  of 
local  government  where  the  project  is  to 
be  located.  Where  the  provisions  for  the 
necessary  local  government  cooperation 
are  not  contained  in  the  ordinance  or 
other  enactment  creating  the  IHA.  the 
IHA  shall  submit  an  executed 
cooperation  agreement  (or  a  copy  of  an 
existing  one)  for  the  location  involved, 
which  is  sufficient  to  cover  the  number 
of  units  in  the  application.  For  an  IHA 
that  administers  the  Indian  housing 
program  for  more  than  one  specific 
Tribal  government,  or  in  the  case  of 
Alaska,  mare  than  one  village,  the  IHA 
may  submit  an  application  on  behalf  of 
each  distinct  Tribal  entity  or  village.  An 
IHA  administering  the  program  in  this 
manner  is  an  "umbrella"  IHA. 

(b)  Action  on  application.  (1)  HUD 
will  acknowledge  receipt  of  the 
application  and  begin  review  of  the 
application  within  14  calendar  days 
after  the  application  deadline. 

(i)  In  order  to  submit  an  application, 
the  IHA  must  be  eligible  and  have 
satisfied  any  requirements  imposed  in 
accordance  with  §  905.135.  If  an 
ineligible  IHA  submits  an  application, 
the  HUD  Field  Office  will  return  the 
application,  withoutreview,  within  14 
calendar  days  of  receipt.  HUD  will 
outlin^  the  specific  reasons  for  the 
determination  of  ineligibility. 

(ii)  The  appUcation  must  be  complete 
and  must  demonstrate  legal  sufficiency. 
If  it  is  evident  that  any  application  fails 
to  satisfy  these  requirements,  the  HUD 
Held  office  will  immediately  retiun  the 
application  and  will  identify  in  writing 


the  deficiencies  and  permit  the  IHA  an 
opportunity  to  make  corrections  within 
a  reasonable  period  of  time.  This  period 
may  not  be  used  to  submit  information 
which  will  alter  the  competitive  position 
of  the  application.  If  an  application 
satisfies  these  prerequisites,  HUD  will 
review  the  application  and  determine  its 
ranking  in  comparison  to  other 
applications. 

(2)  Applications  will  be  ranked 
separately  for  each  program  type.  An 
IHA  that  has  not  previously  been  funded 
will  be  given  a  preference  over  all 
previously  fiuided  IHAs.  The  rankings 
will  be  based  on  awarding  points  to 
each  application  for  the  following 
categories: 

(i)  The  relative  unmet  need  for 
housing; 

(ii)  The  relative  IHA  occupancy  rate 
compared  to  the  occupancy  rates  of 
other  eligible  IHA  applications; 

(iii)  Length  of  time  since  the  last 
Program  Reservation  date; 

(iv)  Current  IHA  development  pipeline 
activity;  and 

(v)  Other  factors  identified  in  a  notice 
of  funding  availability. 

(3)  The  ranking  process  will  produce 
an  ordered  list  of  IHAs  that  may  receive 
funding.  The  order  will  be  established 
by  the  total  number  of  points  the 
application  received  in  the  rating 
process.  After  applications  for  all 
program  types  are  listed  together,  the 
application  with  the  highest  point  total 
will  be  funded  Hrst;  the  next  highest  wrill 
be  funded  second;  and  the  process  will 
continue  until  funds  are  exhausted. 

(4)  HUD  will  notify,  in  writing,  each 
IHA  that  submitted  an  application 
whether  its  application  was  selected  for 
funding. 

(i)  If  HUD  awards  funding  to  an  IHA 
for  the  requested  number  of  units  or  for 
fewer  units,  HUD  will  proceed  with  a 
program  reservation. 

(ii)  If  HUD  awards  funding  to  the  IHA 
for  fewer  units  than  the  number 
requested,  HUD  v^ll  provide  a  written 
justification  for  the  reduction. 

(iii)  If  the  IHA's  application  is  not 
selected  for  funding,  HUD  will  include  in 
the  notice  a  description  of  the  method 
used  in  making  the  funding  selections 
and  any  specific  information  as  to  how 
the  IHA  was  rated  on  individual  criteria 
in  relation  to  other  IHAs. 

(5)  The  HUD  field  office  will  maintain 
specific  written  documentation  outlining 
the  criteria  used  in  making  all  funding 
decisions.  All  relevant  documentation 
will  be  made  available  to  IHAs  upon 
request. 

(6)  An  IHA  that  believes  that  HUD 
has  made  a  technical  error  in  the 
calculation  of  their  rating  may  request  a 
review  by  the  HUD  Field  Office.  If  the 


HUD  Field  Office  fmds,  upon  re-ranking 
the  applications,  that  the  error 
prevented  the  IHA  from  being  funded,  it 
shall  give  priority  consideration  to  that 
IHA  in  the  next  funding  cycle  for  which 
the  IHA  is  eligible  to  receive  units. 

(c)  Program  reservation.  (1)  The 
program  reservation  will  specify 
program  type,  housing  type,  household 
type,  development  method,  the  funds 
reserved,  and  the  minimum  number  of 
total  units  and  units  of  each  bedroom 
size  to  be  developed.  The  program 
reservation  will  require  an  IHA  to 
submit  a  development  program  within  a 
specified  time  (see  S  905.225]  and  will 
limit  the  total  project  development  cost 
to  the  TDC  level. 

(2)  As  long  as  the  total  project 
development  cost  is  not  exceeded,  this 
minimum  number  of  units  may  be 
increased.  However,  no  additional  units 
may  be  developed  until  HUD  approves 
an  amendment  to  the  program 
reservation.  If  an  IHA  desires  to  develop 
more  than  the  minimum  number  of  units 
approved  in  the  program  reservation,  it 
must  submit  to  HUD  a  request  to  amend 
the  program  reservation,  including  a 
justification  for  the  increase. 
Amendment  funds  may  not  be  used  to 
increase  the  project  size. 

(d)  Execution  ofACC.  (1)  Upon 
issuance  of  the  program  reservation, 
HUD  and  the  IHA  may  execute  an  ACC 
to  cover  the  costs  of  surveys  and  other 
HUD-approved  planning  activities  with 
respect  to  the  number  of  units  covered 
by  the  program  reservation.  The  amount 
of  the  ACC  will  not  exceed  3  percent  of 
the  total  development  cost  of  the 
project,  except  as  provided  in  paragraph 
(d)(2)  of  this  section  or  to  meet  the 
planning  requirements  of  paragraph  (f) 
of  this  section. 

(2)  HUD  may  execute  an  ACC  for 
amounts  in  excess  of  3  percent  if  the 
IHA  demonstrates  to  the  satisfaction  of 
the  HUD  Held  office  that  (i)  because  of 
unusual  circumstances  it  is  essential 
that  development  costs  in  such  amounts 
or  for  such  purposes  be  incurred  before 
execution  of  an  ACC  for  construction 
and  operation;  and  (ii)  the  project  will 
successfully  proceed  to  execution  of  an 
ACC  for  construction  and  operation. 

(3)  Funds  for  planning  shall  in  no 
event  be  provided  or  used  for  purposes, 
or  in  amounts,  that  would  not  be 
approvable  for  inclusion  in  a 
development  cost  budget. 

(4)  The  IHA  shall  submit  for  HUD 
approval  together  with  the  request  for 
an  ACC  for  planning  a  proposed 
preUminary  budget.  ACC  funds  for 
planning  shall  not  be  approved  or 
expended  except  in  accordance  with  a 
HUD-appi^ved  preliminary  budget. 
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(5)  Use  of  development  or  operating 
funds  of  other  projects  under  ACC  to 
cover  costs  for  a  project  that  is  still  in 
the  planning  stages,  and  for  which  a 
development  program  has  not  been 
adopted  or  an  ACC  for  construction  and 
operation  has  not  been  executed,  is 
strictly  prohibited. 

(e)  ACC  amendment  for  construction 
and  operation.  An  amendment  to  the 
ACC  to  cover  development  and 
operation  of  a  project  shall  not  be 
executed  until  the  sites  have  received 
final  HUD  approval  (except  for 
acquisition)  and  the  IHA  has  adopted, 
and  HUD  has  approved,  the 
development  program  for  the  project.  In 
no  event  may  an  IHA  execute  a  contract 
for  construction  or  development  before 
the  execution  of  an  ACC  amendment  for 
construction  or  development. 

(f)  Comprehensive  housing  plan.  An 
IHA  may  use  up  to  an  additional  one 
percent  of  the  program  reservation 
above  the  amount  approved  in 
accordance  with  paragraph  (d)  of  this 
section  to  establish  and/or  update  a 
master  housing  plan  for  its  area  of 
operation.  The  plan  should  contain  such 
elements  as  proposed  housing  cluster 
sites,  existing  and  proposed  off-site 
roads,  existing  and  proposed  water  and 
sewer  facilities.  In  addition,  the  plan 
should  address  geographical  and 
topographical  features,  as  well  as  socio- 
economic factors  such  as  employment 
opportunities,  schools  and  services^ 
which  have  an  impact  on  the  placement 
of  residential  housing.  The  plan  should 
be  approved  by  resolution  of  the  Tribal 
council. 

(Information  collection  requirements 
contained  in  paragraph  (a)  of  this  section 
were  approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number  2577- 
0030) 

§  905.225    IHA  development  program. 

An  IHA  development  program  is 
required  for  all  development  methods, 
and  must  be  approved  by  HUD. 

(a)  IHA  submission.  (1)  At  the  project 
coordination  meeting,  the  IHA  and  HUD 
shall  establish  a  target  date  for 
submission  of  the  complete  development 
program.  The  IHA's  failure  to  submit  the 
complete  development  program  by  the 
date  estabUshed  may  result  in  issuance 
of  a  notice  of  deficiency  by  the  HUD 
Field  Office  requiring  that  the  IHA 
establish  a  management  improvement 
plan,  in  accordance  with  §  905.135. 

(2)  The  IHA  must  commence 
construction  within  30  months  from  the 
program  reservation  date.  An  IHA's 
failure  to  commence  construction  within 
30  months  constitutes  grounds  for 
termination  of  the  project.  Excluded 
from  this  computation  is  delay  in 


construction  caused  by  the  failure  of 
HUD  to  process  such  project  within  a 
reasonable  period  of  time,  any 
environmental  review  requirement,  or 
any  judicial  or  administrative  action 
affecting  the  project. 

(b)  HUD  review.  HUD  will  review  the 
IHA  development  program  upon  receipt 
HUD  will  advise  the  IHA  of  any 
deficiencies  and  will  provide  the  IHA  an 
opportunity  to  make  corrections  within 
30  days  of  receipt  of  the  notice  of 
deficiencies.  To  be  approvable.  the 
development  program  must  demonstrate 
legal  sufficiency,  the  financial  feasibility 
of  the  project,  and  its  compliance  with 
all  program  requirements.  Upon 
conclusion  of  HUD's  review,  the 
development  program  will  be  either 
approved  or  disapproved.  If  the 
development  program  is  approved,  the 
ACC  will  be  executed  or  amended,  as 
necessary,  and  the  IHA  will  be 
authorized  to  acquire  the  units  or 
prepare  final  plans  for  construction.  If 
the  development  program  is 
disapproved,  HUD  will  notify  the  IHA  of 
the  reasons. 

(c)  Citizen  participation.  The  IHA 
shall  hold  at  least  one  public  meeting  at 
which  comments  are  solicited  on  both 
the  proposed  sites  and  project  design 
from  potential  occupants,  as  well  as 
from  other  persons  interested  in  the 
project.  Such  meetings  may  be  held  in 
conjunction  with  regularly  scheduled 
board  meetings  or  may  be  held 
separately.  Advertisement  of  the 
meetings  shall  begin  at  least  two  weeks 
before  they  are  held.  The  IHA  should 
give  maximum  consideration  to  all 
public  comments  in  the  design  of  the 
project.  Minutes  from  the  meetings  shall 
be  included  in  the  submission  of  the 
development  program  to  HUD.  Failure  to 
hold  these  public  meetings  or  to  include 
the  minutes  of  these  meetings  in  the 
development  program  shall  be  grounds 
for  disapproval  of  the  development 
program. 

§  905.230    Site  selection  criteria. 

(a)  Relation  to  Tribal,  local  and 
regional  plans.  Selected  sites  must 
comply  with  all  applicable  Tribal,  local 
and/or  regional  plans. 

(b)  Access  roads.  Access  roads  up  to 
the  boundaries  of  multi-unit  sites  shall 
be  provided  by  the  BLA.  the  Tribe  or 
other  appropriate  agency  and  shall  not 
be  an  eligible  cost  of  the  project.  Access 
roads  up  to  the  boundaries  of  individual 
homesites  in  a  scattered  site  project 
shall  be  provided  by  the  homebuyer,  the 
Tribe,  or  other  appropriate  agency  and 
shall  not  be  an  eligible  cost  of  the 
project.  Access  roads  shall  be 
maintained  by  a  responsible  local  entity 
to  provide  safe  and  suitable  vehicular 


access  at  all  times.  No  site  may  be 
approved  unless  such  access  roads 
exist,  or  a  written  assurance  has  been 
obtained  from  the  responsible  entity 
that  roads  will  be  constructed  before 
commencement  of  project  construction. 

(c)  Utilities.  (1)  Before  final  site 
approval,  the  IHA  shall  obtain  a  written 
assurance  from  the  IHS  {or  the 
appropriate  local  agency)  that  adequate 
water  and  sanitation  facilities  exist  or 
will  be  provided  in  time  for  occupancy 
of  the  housing. 

(2)  Before  final  site  approval,  the  IHA 
shall  obtain  a  written  assurance  from 
the  appropriate  utility  companies  (or 
other  responsible  entities)  providing 
electricity  and  heating  and  cooking  fuels 
that  the  sources  exist  or  will  be 
provided  in  time  for  occupancy  of  the 
housing. 

(3)  Before  final  site  approval,  the  IHA 
must  demonstrate  that  all  utility 
services  necessary  for  the  operation  of 
the  project  are  available  and  that  no 
legal,  political,  geographical,  or 
contractual  obstacles  exist  that  will 
prevent  access  to  these  utility  services. 

(d)  Physical  characteristics  of  site. 
The  physical  characteristics  of  a  site 
shall  facilitate  overall  economy  in  site 
preparation,  construction,  and 
management.  Only  reasonable  costs  will 
be  approved  for  surveys,  planning,  test 
borings,  and  test  wells. 

(e)  Topography.  (1)  Sites  with 
dominant  grades  in  excess  of  fifteen 
degrees  shall  not  be  used  unless  no 
other  approvable  sites  are  available,  in 
which  case  a  written  justification  shall 
be  provided. 

(2)  Low-lying  sites  shall  not  be 
approved  unless  practical  and 
economical  means  of  surface  drainage 
can  be  provided  to  accommodate  the 
level  of  rainfall  expected. 

(3)  The  topography  shall  permit  the 
acceptable  placement  of  the  proposed 
number  and  type  of  units. 

(f)  Subsurface  conditions  and  natural 
hazards.  (1)  Where  there  is  any 
evidence  to  suggest  that  a  site  may  have 
unsuitable  bearing  qualities  or  excessive 
areas  of  rock  to  be  excavated,  final  site 
approval  will  not  be  given  until  an 
examination  of  the  adverse  conditions 
has  indicated  that  they  can  be  overcome 
without  unreasonable  additional  costs 
to  the  project.  j 

(2)  Final  site  approval  will  not  be 
given  if  the  hazard  of  earthslides  exists 
either  on  the  site  or  on  adjacent  land. 

(3)  The  IHA  shall  take  appropriate 
precautions  in  the  design  of  the  project 
in  areas  where  local  experience  shows 
past  loss  of  life  or  damage  resulting  from 
earthquakes,  hurricanes,  tornadoes,  or 
other  natural  disasters. 
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(4)  The  IHA  shall  undertake 
subsurface  soil  investigations,  if 
required,  as  soon  as  tentative  site 
approval  is  given. 

(5)  Final  site  approval  will  not  be 
given  if  it  has  been  determined  that 
there  is  an  unreasonable  risk  of  natural 
hazard,  unless  such  risk  can  be 
mitigated  through  design  and 
construction. 

(g)  Flooding.  Final  site  approval  will 
not  be  given  for  a  site  located  in  a 
special  flood  hazard  area  identified  by 
the  Federal  Emergency  Management 
Agency  or  a  wetland  designated  by  the 
Department  of  Interior  or  the  U.S.  Army 
Corps  of  Engineers  until  it  has  received 
special  processing  by  HUD  and  been 
found  to  be  in  compliance  %vith 
Executive  Orders  11988  (Floodplain 
Management)  and/or  11990  (Protection 
of  Wetlands)  in  accordance  with 
§  905.120(a).  See  also  the  requirement 
for  flood  insurance  coverage  found  in 
\  905.120(b). 

(h)  Multi-unit  and  scattered  sites.  A 
project  may  consist  of  a  multiunit  site 
(including  individual  homes  on 
contiguous  lots),  or  scattered  sites,  or  a 
combination.  | 

(i)  Size  of  sites.  An  individual     ' 
homesite,  whether  a  scattered  site  or 
included  in  a  multi-unit  site,  shall  not 
exceed  one  acre — or  with  respect  to 
trust  or  restricted  land,  the  size 
determined  by  Tribal  or  local  policy 
without  HUD  approval.  The  amount  to 
be  included  in  the  development  cost  for 
each  site  shall  not  exceed  its  prorated 
share  of  the  total  site  acquisition  cost, 
based  on  its  actual  size. 

(j)  Trust  or  restricted  land.  Final  site 
approval  of  a  site  on  trust  or  restricted 
land  over  which  the  BIA  has  authority 
will  not  be  given  unless  the  IHA  obtains 
written  assurance  from  the  BIA  that  a 
valid  lease  executed  by  all  the 
necessary  parties  can  be  obtained 
within  a  reasonable  time  and  before 
start  of  construction.  In  any  event, 
construction  may  not  begin  on  a  site 
until  a  valid  lease  is  executed. 

§  905^35    Types  of  interest  In  land. 

(a)  Trust  or  restricted  land.  Sites  on 
tribally  or  individually  owned  trust  or 
restricted  land  (as  deflned  in  25  CFR 
151.2)  shall  be  leased  to  the  IHA  for  a 
term  of  not  less  than  50  years  (25  years, 
automatically  renewable  for  an 
additional  term  of  25  years)  on  a  lease 
form  approved  by  HUD,  which  will 
provide  that  the  lease  cannot  be 
terminated  before  its  expiration  without 
the  consent  of  the  IHA.  For  sites  on  trust 
or  restricted  land,  HUD  may  accept  a 
title  status  report  furnished  by  the  BIA. 

(b)  Unrestricted  land.  Sites  on 
unrestricted  land  shall  be  either 


conveyed  to  the  IHA  in  fee  or  leased  to 
the  IHA  on  a  lease  form  approved  by 
HUD  for  a  term  of  not  less  than  50  years. 

§905.240    Appraisals. 

(a)  Requirement  for  appraisals.  When 
the  cost  of  a  site  is  to  be  charged  to  the 
IHA's  development  cost,  an  appraisal 
shall  be  made  in  accordance  with  the 
standards  specified  in  this  section.  The 
cost  of  donated  trust  land  may  be 
assumed  to  be  $1,500,  in  which  case,  no 
appraisal  is  required.  An  appraisal  of 
trust  land  must  be  performed  if  the  IHA 
determines  that  the  value  to  be 
attributed  to  the  site  exceeds  $1,500. 

(b)  Performance  of  appraisals.  The 
IHA  shall  submit  a  formal  request  for 
appraisal  to  HUD  or  BIA,  as 
appropriate.  When  BIA  appraisal 
service  is  available,  appraisals  shall  be 
provided  by  the  BIA  (unless  HUD  agrees 
to  provide  the  service),  and  shall  be 
accepted  by  HUD.  Where  BIA  appraisal 
services  are  not  available,  an  appraisal 
of  any  land  may  be  provided  by  the  IHA 
in  accordance  with  paragraph  (c)  of  this 
section  and  approved  by  HUD  or  may 
be  performed  by  HUD. 

(c)  Conformity  with  appraisal , 
standards.  All  appraisals  shall  be  in 
conformance  with  established  and 
generally  recognized  appraisal  practice 
and  procedures  in  common  use  by 
professional  appraisers.  Opinions  of 
value  shall  be  based  on  the  best 
available  data,  properly  analyzed  and 
interpreted. 

(1)  Nature  of  legal  interest  in  land.  In 
valuing  the  property  interest  to  be 
conveyed  to  the  IHA,  appraisals  shall 
give  full  consideration  to  the  nature  of 
the  property  interest,  including  any  legal 
and  market  restrictions  and  restraints 
on  alienation  that  affect  market  value.  It 
shall  be  determined  whether  the  interest 
to  be  conveyed  to  the  IHA  is  fee  simple 
title,  an  easement,  a  leasehold  or 
another  property  right.  In  the  case  of 
Tribally  or  individually  owned  trust  or 
restricted  land  to  be  leased  to  the  IHA, 
the  appraiser  shall  report  the  value  of 
the  leasehold. 

(2)  Market  data  comparables.  In  the 
application  of  the  market  data  approach 
to  valuation,  property  shall  be  compared 
with  properties  that  have  been  leased  or 
sold  recently  in  the~same  or  competing 
market  areas. 

(3)  Valuation  of  trust  or  restricted 
land.  When  the  interest  to  be  appraised 
is  a  leasehold  interest  in  Tribally  or 
individually  owned  trust  or  restricted 
land  and  comparable  leasehold 
transactions  are  not  available,  the 
appraiser  shall  estimate  the  value  of  the 
land  as  if  alienable  in  fee,  based  on  a 
comparison  of  the  land  being  valued 
with  sales  of  fee  interests  in  comparable 


land  in  the  same  or  competing  market 
areas. 

I  Approved  by  the  Office  of  ManagemenUand 
Budget  under  OMB  conUx>l  number  2577- 
0031) 

§905.245    SttespprovaL 

(a)  IHA  certification.  Unless  HUD  has 
determined  that  an  IHA  is  "high  risk"  or 
a  notice  of  deficiency  for  this  function 
has  been  issued,  the  IHA  may  submit  a 
written  certification  that  the  actions 
necessary  to  satisfy  the  conditions  of 
tentative  and  final  site  approval,  as 
described  in  this  section,  have  been 
completed  and  the  site  is  acceptable. 
HUD  will  monitor  IHA  performance  of 
this  function  and  may  place  limitations 
on  this  authority  to  certify  compliance 
or  may  require  additional  training  of 
IHA  staff  as  a  condition  of  continued 
authorization. 

(b)  IHA  request  for  approval.  If  an 
IHA  has  been  determined  to  be  "high 
risk"  or  a  notice  of  deficiency  for  this 
function  has  been  issued,  it  shall  request 
approval  for  each  site  by  submitting  the 
prescribed  form  to  HUD  generally 
before,  but  no  later  than  simultaneously 
with,  the  development  program, 
discussed  in  §  905.265.  The  IHA  request   . 
shall  include  all  exhibits  required  by  the 
form,  including  the  written  approval  of 
the  BIA  and  IHS  where  needed. 

(c)  Tentative  site  approval.  (1) 
Tentative  site  approval  will  not  be  given 
until  the  requirements  for  compliance 
with  local  governmental  approval  have 
been  met.  See  24  CFR  part  791. 

(2)  If  the  site  has  not  been  proposed 
previously,  each  site  must  be  inspected 
to  assure  that  it  meets  the  site  selection 
criteria  in  S  905.240  and  assess  its 
environmental  impact.  HUD  shall  notify 
the  IHA  as  soon  as  possible  of  tentative 
approval  or  disapproval  of  the  proposed 
site.  If  tentative  approval  is  given,  the 
notification  shall  state  any  conditions  to 
be  met  for  final  site  approval.  HUD  shall 
state  the  reasons  for  disapproval  of  any 
site. 

(d)  Final  site  approval.  (1)  Final  site 
approval  will  be  given  when  a  site 
satisfies  all  of  the  conditions  stated  in 
the  tentative  approval  and,  with  respect 
to  trust  land,  the  BIA  has  given  either 
unconditional  concurrence  for  final  site 
approval  or  concurrence  conditioned 
only  on  subsequent  execution  of  site 
leases  or  right-of-way  easements. 

(2)  Final  site  approval  on  all  sites  for 
the  project  must  be  given  (i)  before  HUD 
executes  an  ACC  for  construction  and 
operation,  except  for  a  project 
developed  under  the  acquisition  method 
or  for  restricted  land  sites,  in 
accordance  with  paragraph  (d)(3):  (ii) 
before  any  commitment  is  made  to 
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acquire  or  lease  any  site;  and  (iii)  before 
construction  is  started.  In  addition, 
leases  and  necessary  rights-of-way  must 
be  obtained  before  HUD  will  authorize 
solicitation  of  construction  bids  or 
before  construction  may  begin  on  any 
units. 

(3)  With  respect  to  trust  or  restricted 
land  sites,  HUD  may  execute  the  ACC 
for  construction  and  operation  before 
final  site  approval  of  all  sites  only  when 
the  following  conditions  have  been  met: 

(i)  All  sites  for  the  project  have 
tentative  site  approval; 

(ii)  At  least  50  percent  of  the  sites 
have  final  site  approval; 

(iii)  HUD  is  satisfied  that  the  balance 
of  the  sites  will  meet  the  requirements 
for  final  site  approval  no  later  than  one 
year  from  execution  of  the  construction 
contract;  and 

(iv)  The  construction  contract 
provides  that  if  all  sites,  finally 
approved  and  with  executed  leases, 
have  not  been  delivered  by  the  IHA  to 
the  contractor  within  one  year  from 
execution  of  the  construction  contract 
(or  HUD-approved  extension),  the 
construction  contract  shall  be  reduced 
by  the  amount  attributable  to  the  units 
to  be  developed  on  the  undelivered 
sites. 

(Information  collections  contained  in 
paragraph  (b)  of  this  section  were  approved 
by  the  Office  of  Management  and  Budget 
under  0MB  control  number  2577-0031) 

§905.250    Design  crKeria. 

(a)  Applicable  building  code — (1) 
General.  For  purposes  of  housing 
assisted  under  this  chapter  IX.  the  IHA 
must  use  the  applicable  Tribal  or  other 
local  building  code  where  it  meets  or 
exceeds  standards  of  model  national 
building  codes;  or  if  there  is  none,  it 
must  use  a  model  building  code,  or  a 
State  or  other  locality's  building  code. 
The  IHA  must  coordinate  with  the  Tribe, 
or  local  government,  if  appropriate,  to 
assure  adoption  of  a  code  that  satisfies 
the  standards  specified  in  paragraph  (a) 
(2)  of  this  section.  The  code  may  make 
special  provisions  for  traditional  and 
culturally  oriented  design  features. 

(2)  Required  standards.  The  code  used 
must  provide  sufficient  flexibility  to 
permit  the  use  of  different  designs  and 
materials;  must  include  cost-effective 
energy  conservation  performance 
standards  designed  to  ensure  the  lowest 
total  constniction  and  operating  costs; 
must  give  proper  consideration  to  the 
needs  of  physically  handicapped 
persons  for  ready  access  to.  and  use  of, 
housing  assisted  under  this  chapter  (see 
24  CFR  part  8);  and  must  be  sufficient  to 
produce  a  decent,  safe  and  sanitary 
home. 


(b)  Fuel  and  energy  consumption.  In 
selecting  from  among  design  options  for 
heating,  cooking,  and  electrical  systems, 
maximum  attention  shall  be  given  to 
cost,  adequacy,  maintenance  of  the 
system,  and  the  longterm  reliability  of 
fuel  supplies.  Where  fuel  is  not  locally 
available  at  low  cost,  alternate  systems 
such  as  wind,  solar,  or  coal,  may  be 
used  and  included  in  the  project  cost. 

(c)  HUD  approval.  The  design  chosen 
by  the  IHA  will  not  be  disapproved  by 
HUD  without  justification.  The 
justification  shall  consist  of  a  showing 
by  HUD  that  the  design  does  not  meet 
the  applicable  building  standard,  the 
project  cannot  be  constructed  within  the 
amount  of  funds  reserved  for  the 
development,  or  that  the  project  is  not 
financially  feasible  because  of 
unacceptably  high  maintenance  costs. 

§  905.255    Total  devctopment  cost 
standard. 

(a)  Total  development  cost  standard. 
The  total  development  cost  (TDC) 
standard,  which  limits  the  allowable 
cost  for  developing  Indian  housing 
projects,  is  determined  as  a  per  unit  cost 
for  various  unit  sizes,  structure  types 
and  geographic  areas.  It  is  developed  by 
HUD  by  applying  a  simple  multiplier  to 
an  average  construction  cost. 

(1)  HUD  makes  the  determination  of 
the  TDC  standard  on  a  regular  basis,  by 
averaging  the  current  construction  costs 
by  geographic  area,  as  listed  by  at  least 
two  nationally  recognized  residential 
construction  cost  indices,  for  publicly 
bid  construction  of  a  good  and  sound 
quality.  The  average  construction  cost  is 
then  multiplied  by  a  simple  multiplier, 
prescribed  for  elevator  structures  or  for 
non-elevator  structures. 

(2)  The  costs  covered  by  the  TDC 
approved  for  a  project,  which  is  subject 
to  the  TDC  standard,  include  all  costs 
associated  with  the  project,  except  for 
costs  of  off-site  water  and  sanitation 
facilities  infrastructure.  The  TDC  limit 
for  a  project  shall  be  calculated  by 
multiplying  the  number  of  units  for  each 
bedroom  size  and  structure  type  in  the 
project  by  the  apphcable  per  unit  TDC 
standard,  and  adding  together  the 
amounts  for  all  the  units  in  the  project. 

(b)  Applicability.  Any  program 
reservation.  ACC.  or  ACC  amendment 
for  the  development,  acquisition,  or 
operation  of  Indian  housing  executed  on 
or  after  November  9, 1989  shall  be 
subject  to  this  TDC  limit. 

(c)  Creation  of  new  TDC  areas.  HUD 
field  offices  shall  periodically  assess  the 
adequacy  of  the  existing  TDC  areas.  The 
geographical  area  used  as  a  TDC  area 
shall  be  a  single  contiguous  physical 
area  with  a  clearly  identified  boundary 
line.  TDC  areas  shall  have  a  relatively 


consistent  construction  bidding 
environment,  and  they  shall  not  overlap. 
The  HUD  Regional  Administrator  may 
request  the  Indian  field  office  to  prepare 
a  recommendation  for  changing  the  TDC 
areas. 

(d)  Approval  of  total  development 
cost  for  a  project.  (1)  The  total 
development  cost,  as  defined  in 
S  905.102.  is  the  amount  approved  by 
HUD  for  development  of  a  particular 
project,  and  it  will  not  exceed  the  TDC 
limit  except  as  follows: 

(i)  The  Secretary  may  provide  that  the 
TDC  for  a  project  may  exceed  the  TDC 
limit  by  up  to  10  percent  of  the  published 
TDC  for  special  situations  such  as.  but 
not  limited  to.  required  relocation  costs, 
start-up  costs  for  on-site  solid  waste 
removal,  and  energy  efficient  housing 
design. 

(ii)  In  unusual  circumstances,  where 
the  Secretary  makes  a  written 
determination  that  there  is  good  cause 
to  exceed  the  limit  of  110  percent  of  the 
maximum  allowable  TDC  the  Secretary 
may  approve  a  higher  amount.  Examples 
of  circumstances  that  might  form  the 
basis  for  this  type  of  determination  are 
unforeseen  site  improvement  costs  that 
are  on-site  only  (not  including  any  cost 
related  to  roads  or  driveways),  and 
donations. 

(iii)  Any  approval  to  exceed  the  TDC 
limit  for  a  development  that  is  based  on 
the  published  TDC  standard  shall  be 
subject  to  fund  availability. 

(2)  In  approving  the  total  development 
cost.  HUD  will  approve  a  reasonable 
amount  for  preliminary  planning,  but  the 
amount  may  not  exceed  3  percent  of  the 
TDC.  except  as  provided  in  S  9G5.220(d). 

(e)  Program  reservations.  (1)  Funds 
reserved  for  initial  program  reservations 
shall  be  based  on  reasonable  costs  for 
developments,  up  to  the  maximum 
allowable  TDC.  and  shall  not  be 
reserved  automatically  at  the  maximum. 
The  initial  program  reservation  amount 
shall  be  the  lower  of  the  TDC  limit 
(maximum  allowable)  based  on  the 
published  TDC  standards,  or  a 
development  cost  estimate  based  on  a 
hypothetical  budget,  using  the 
construction  cost  data  and  the  most 
appropriate  estimates  of  non- 
construction  line  items  taken  from  data 
of  actually  constructed  HUD-assisted 
Iijdian  housing.  The  hypothetical  budget 
shall  reflect  the  Department's  concerns 
to  promote  economy  while  ensuring  that 
Indian  housing  will  be  decent,  safe, 
sanitary,  durable,  cost  effective  and 
energy  efficient. 

(2)  After  initial  funding,  the  IHA  may 
propose  any  reasonable  housing  design 
in  their  development  program,  as  long  as 
the  code  standards  adopted  by  the  IHA 
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are  not  compromised  and  the  cost  of  the 
units  to  HUD  will  not  exceed  the  funds 
reserved. 

(f)  Cost  review.  HUD  will  review  the 
development  budget  of  each  project  for 
compliance  with  the  maximum 
allowable  TDC  based  on  published  TDC 
standards  and  with  reasonable 
development  costs,  determined  by  a  cost 
estimate  prepared  using  HUD  data  on 
Indian  housing  developments  actually 
constructed.  The  review  will  consider 
any  conditions  that  may  affect  the  cost 
analysis,  such  as  logistical  problems 
associated  with  developments  of  remote 
location,  low  density  or  scattered  sites, 
the  unavailability  of  skilled  labor  and 
acceptable  materials,  local  customs, 
abnormal  chmatic  conditions,  and 
alternative  heat  sources,  such  as  wood 
or  coal. 

(g)  Construction  at  reasonable  cost. 
The  IHA  shall  complete  development  of 
each  project  at  the  lowest  possible  cost 
of  construction  and  long-term  operation 
of  the  project,  and  in  no  event  may  the 
cost  of  the  project  exceed  the  approved 
total  development  cost. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0101) 

(h)  Training  of  tenants.  The 
Development  Cost  Budget  submitted 
with  the  development  program  for  a 
Rental  project  shall  include  an 
estimated  amount  for  costs  of  a  HUD- 
approved  tenant  counseling  program  not 
to  exceed  $500  per  dwelling  unit 
(including  follow-up  needs  during  the 
management  stage'  and  counseling  in 
connection  with  turnover.)  This 
counseling  shall  be  subject  to  the 
provisions  of  §  905.454  (substituting 
renter  and  prospective  renter  for 
Homebuyer)  except  for  those  provisions 
which  by  their  nature  are  only 
applicable  to  projects  and  except  for 
references  to  the  BIA  training  program. 

(i)  Initial  Insurance  Premiums.  The 
insurance  premiums  for  the  first  three 
years  may  be  included  in  development 
costs,  with  no  obligation  for 
reimbursement  from  operating  receipts. 

§  905.260    Construction  and  Inspections. 

Following  approval  of  the 
development  program,  the  IHA  shall 
commence  final  planning  and  begin 
construction  within  one  year.  Unless 
there  are  circumstances  beyond  the 
IHA's  control,  as  defined  in  S  905.225. 
failure  to  commence  construction  within 
30  months  from  the  time  of  program 
reservation  constitutes  cause  for  HUD 
termination  of  the  ACC  and  recapture  of 
the  reserved  funds. 

(a)  Conventional  projects.  Unless 
HUD  has  made  a  negative  finding  with 
respect  to  development  functions,  as 


described  in  S  905.212,  the  IHA  may 
prepare  the  plans,  advertise,  and  award 
a  construction  contract  without  prior 
HUD  approval  and  certify  compliance 
with  HUD  procedures  in  that  process. 
The  IHA  must  submit  copies  of  the 
plans,  advertisements  and  construction 
contract  with  the  certification  to  HUD. 

(b)  Turnkey  and  modified  turnkey 
projects.  Unless  HUD  has  made  a 
negative  finding  with  respect  to 
development  functions,  as  described  in 
fi  905.212.  the  IHA  may  execute  the 
contract  of  sale  without  prior  HUD 
approval  and  certify  in  writing  proper 
preparation  of  the  plans  and  execution 
of  the  contract  of  sale.  The  IHA  shall 
submit  copies  of  the  plans  and  Contract 
of  Sale  with  the  certification  to  HUD. 

(c)  Force  account.  Unless  HUD  has 
made  a  negative  finding  with  respect  to 
development  functions,  as  described  in 
S  905.212,  the  IHA  may  prepare  the  final 
working  drawings,  showing  the  scope  of 
work  to  be  performed  by  the  IHA  staff 
or  by  subcontractors,  and  the 
solicitation  for  work  and  begin  work 
without  prior  HUD  approval.  The  IHA 
will  then  certify  proper  preparation  of 
the  drawings  and  solicitation  of  work 
and  will  submit  copies  of  the  drawings. 

(d)  IHA  construction  inspections. 
Whatever  the  development  method 
used,  the  IHA  shall  be  responsible  for 
obtaining  independent  inspections 
throughout  the  construction  period.  The 
frequency  of  inspections  and  the 
procedures  to  be  used  shall  assure 
completion  of  quality  housing  in 
accordance  with  the  contract 
documents.  Inspections  shall  be 
performed  by  an  independent  architect, 
engineer,  or  other  qualified  person 
selected  by  the  IHA  and  approved  by 
HUD. 

(e)  HUD  construction  monitoring. 
HUD  representatives  or  agents  shall 
visit  construction  sites  to  evaluate  the 
IHA's  contract  administration.  These 
visits  should  not  be  construed  by  the 
IHA  as  construction  inspections. 

(f)  Completion  inspection.  (1)  The 
contractor  shall  notify  the  IHA  in 
writing  when  the  contract  work  (or 
stage]  is  completed  and  ready  for  final 
inspection.  If  the  IHA  agrees  that  the 
contract  work  (or  stage)  is  ready  for 
final  inspection,  the  IHA  shall  arrange 
for  the  inspection.  The  final  inspection 
shall  be  made  jointly  by  the  IHA  and  the 
contractor.  The  IHA  must  notify  the 
HUD  field  office  before  this  inspection, 
and  HUD  may  require  that  HUD  staff  be 
present,  based  on  its  review  of  the  IHA's 
performance  on  the  development.  In  a 
MH  project,  homebuyers  shall  also  be 
invited  to  participate  in  the  inspection  of 
their  homes,  but  acceptance  shall  be  by 
the  IHA  with  HUD  approval.  Maximum 


consideration  shall  be  given  to  all 
homebuyer  concerns.  When  the  BIA  has 
maintenance  responsibility  for  any  part 
of  the  project  after  completion,  it  too 
shall  be  invited  to  participate. 

(2)  If  the  inspection  discloses  no 
deficiencies  other  than  punch  list  items 
or  seasonal  completion  items,  the  IHA 
may  develop  an  interim  Certificate  of 
Completion  for  submission  to  HUD.  The 
interim  Certificate  will  detail  the  items 
remaining  and  set  forth  a  schedule  for 
their  completion,  and  will  allow  the  IHA 
to  accept  the  units  (or  stage)  for 
occupancy.  Upon  HUD  approval  of  the 
interim  Certificate,  the  IHA  may  release 
the  monies  due  the  contractor  less 
withholdings  in  accordance  with  the 
construction  contract. 

(3)  The  contractor  shall  complete  the 
punch  hst  items  in  accordance  with  the 
time  schedule  contained  in  the  interim 
Certificate  of  Completion.  Unless 
specifically  authorized.  HUD  approval  is 
required  before  the  IHA  may  pay  the 
contractor  for  such  items.  The  IHA  shall 
not  accept  an  item  if  there  is  a  dispute 
as  to  whether  the  item  has  been 
completed.  If  the  IHA  is  satisfied  that 
the  applicable  requirements  of  the 
construction  contract  and  the  interim 
Certificate  have  been  met,  the  IHA  shall 
prepare  a  final  Certificate  of 
Completion.  Unless  HUD  has  made  a 
negative  finding  with  respect  to 
development  functions  in  accordance 
with  S  905.212,  the  IHA  will  submit  the 
final  certificate  and  certify  in  writing 
that  the  items  have  been  completed,  and 
release  the  amounts  withheld  to  the 
contractor. 

(The  information  collection  contained  in 
paragraph  (0(3)  was  approved  by  the  Office 
of  Management  and  Budget  under  0MB 
control  number  2577-0021.) 

§  905.265    Warranty  Inspections  and 
enforcement 

(a)  The  construction  contract  shall 
specify  the  warranty  periods  applicable 
to  items  completed  as  of  the  date  of  full 
availability  (DOFA)  determined  by 
HUD,  and  to  items  completed  after  that 
date.  It  shall  also  provide  for  assignment 
to  the  IHA  of  manufacturers'  and 
suppliers'  warranties  covering 
equipment  or  supplies. 

(b)  The  IHA  shall  inspect  each 
dwelling  unit  at  least  once  during  the 
contractor's  warranty  period,  which 
begins  three  months  after  the 
memorandum  of  acceptance  for 
occupancy  is  executed  by  the  IHA  and 
HUD  (following  an  on-site  inspection). 
This  inspection  shall  occur  not  later 
than  six  months  after  the  start  of  the 
warranty  period.  A  final  warranty 
inspection  shall  be  made  in  time  to 
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exercise  the  IHA's  rights  before 
expiration  of  the  contractor's 
warranties.  Each  inspection  shaM  cover 
all  items  under  warranty  at  the  time  of 
the  inspection,  including  items  covered 
by  manufacturers'  and 
suppliers'  warranties.  At  each 
inspection,  the  IHA  shall  obtain  a  signed 
statement  from  the  occupants  as  to  any 
deficiencies  in  the  structure,  equipment, 
grounds,  etc..  so  that  it  may  enforce  any 
rights  under  applicable  warranties. 

§  905.270    CorrectJng  deficiencies. 

(a)  Responsibility.  The  IHA  must 
pursue  correction  of  any  deficiencies 
against  the  responsible  party  (e.g. 
architect,  contractor  or  the  MH 
homebuyer)  as  soon  as  possible  after 
discovering  the  deficiencies.  Where  the 
costs  of  correcting  deficiencies  cannot 
be  recovered  from  the  responsible  party 
and/or  the  deficiency  requires 
immediate  correction  to  protect  life  or 
safety  or  to  avoid  further  damage  to  the 
project  unit(3),  the  IHA  may  apply  to 
HUD  for  amendment  of  the  development 
budget  to  provide  the  funds  required,  or 
may  request  that  operating  receipts  be 
authorized  to  be  used  to  cover  the  costs. 
In  any  case,  program  funds  shall  not  be 
vised  for  this  purpose  without  prior  HUD 
approval.  The  IHA  shall  be  responsible 
for  correction  of  any  deficiencies  which 
could  have  been  detected  and/or 
corrected  during  the  warranty  period  if 
the  IHA  had  inspected,  at  the 
appropriate  time  or  had  pursued 
correction  of  deficiencies  against  the 
responsible  parties. 

(b)  Amendments.  (1)  The  ACC  may  be 
amended  to  provide  amounts  needed  to 
correct  deficiencies  (and  any  damage 
resulting  therefrom)  in  design, 
construction,  and  equipment  only  where 
there  is  substantial  evidence  that  it  is 
not  possible  to  obtain  timely  correction 
or  payment  by  the  responsible  parlies, 
including  the  source  of  the  performance 
bond. 

(2)  In  the  case  of  a  MH  home,  the 
additional  cost  for  correcting 
deficiencies  in  design,  construction  or 
equipment  (and  any  damage  resulting 
therefrom)  shall  not  result  in  an  increase 
in  the  homebuyer's  purchase  price.  If  a 
homebuyer  is  not  in  compliance  with  the 
MHO  Agreement,  HUD  shall  require  the 
IHA  to  reach  agreement  with  the 
homebuyer  to  correct  the 
noncompliance  before  approving  the 
work. 

§  905.275    Fiscal  doseout 

The  IHA  shall  submit  the  actual 
development  cost  certificate  within  24 
months  of  the  date  of  full  availability,  in 
a  form  prescribed  by  HUD.  to  the  HUD 
office  for  review,  audit  verification  and 


approval.  The  audit  shall  follow  the 
requirements  of  24  CFR  part  44  (Single 
Audit  Act  of  1984).  If  the  audited 
development  cost  indicates  that  excess 
funds  have  been  approved,  the  IHA 
shall  dispose  of  the  excess  as  HUD 
directs.  If  the  audited  development  cost 
certificate  discloses  unauthorized 
expenditiu^s,  the  IHA  shall  take  such 
corrective  actions  as  HUD  directs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  conU-ol  number  2577- 
0033.) 


Subpart  D— Operation 

§  905.301    Admission  policies. 

(a)  Admission  policies.  (1)  The  IHA 
shall  establish  and  adopt  written 
poUcies  for  admission  of  participants. 
The  policies  shall  cover  all  programs 
operated  by  the  housing  authority  and. 
as  applicable,  will  address  the  programs 
individually  to  meet  their  specific 
requirements  [i.e..  Rental,  MH.  or 
Turnkey  III).  A  copy  of  the  policies  shall 
be  posted  prominently  in  the  IHA's 
office  for  examination  by  prospective 
participants,  and  shall  be  submitted  to 
the  HUD  field  office  promptly  after 
adoption  by  the  IHA.  (See  §  905.416  with 
respect  to  Mutual  Help  admission 
policies.) 
(2)  The  policies  shall  be  designed: 
(i)  To  avoid  concentrations  of  the 
most  economically  and  socially 
deprived  families  in  any  one  or  all  of  the 
IHA's  projects; 

(ii)  To  attain  at  initial  occupancy,  or 
within  a  reasonable  period  of  time 
thereafter  (but  without  prejudice  to 
contract  rights  of  homebuyers),  a 
participant  mix  in  each  project 
composed  of  families  with  a  broad  range 
of  incomes  which  generally  reflects  the 
range  of  incomes  of  those  low-income 
families  in  the  Indian  area  who  would 
be  qualified  for  admission  to  the  type  of 
project; 

(iii)  To  preclude  admission  of 
applicants  whose  habits  and  practices 
reasonably  may  be  expected  to  have  a 
detrimental  effect  on  the  participants  or 
the  project  environment;  and 

(iv)  To  give  a  preference  in  the 
selection  of  participants  (in  accordance 
with  S  905.305)  who  at  the  time  they  are 
seeking  housing  assistance,  are 
involuntarily  displaced,  living  in 
substandard  housing,  or  paying  more 
than  50  percent  of  family  income  for 
rent. 

(3)  The  IHA  admission  policies  shall 
include  the  following; 

(i)  Requirements  for  applications  and 
waiting  lists,  including  requirement  for 
selection  from  the  top  of  the  list; 


(ii)  Procedures  governing  participant 
transfer  between  units,  projects,  and 
programs; 

(iii)  Other  IHA  priorities,  if  any,  and  a 
requirement  that  a  participant  is  not 
eligible  for  voluntary  transfer  unless  all 
obligations  under  the  current  program 
have  been  met,  including  payment  of 
charges  to  the  IHA  and  completion  of 
maintenance  requirements; 

(iv)  Compliance  with  24  CFR  part  750, 
which  requires  applicants  and 
participants  to  disclose  and  verify  social 
security  numbers  at  the  time  eligibility  is  , 
determined  and  at  later  income 
reexaminations; 

(v)  Compliance  with  24  CFR  part  760. 
which  requires  applicants  and 
participants  to  sign  and  submit  consent 
forms  for  the  obtaining  of  wage  and 
claims  information  from  State  wage  and 
information  collection  agencies;  and 
(vi)  Procedures  for  determining  the 
successor  to  a  unit  upon  the  death  of  a 
homebuyer  (in  the  event  that  the 
homebuyer  has  not  designated  a 
successor  or  the  successor  fails  to 
qualify). 

(b)  Income  limits.  (1)  A  family  must  be 
a  Low-income  family,  as  defined  in 
5  905.102.  to  be  eligible  for  admissioiL 
(With  respect  to  eligibility  for  the 
Mutual  Help  program,  see  special 
provisions  of  §  905.416.) 

(2)  In  extremely  unusual 
circumstances,  the  IHA  may  request  that 
HUD  increase  or  decrease  income  limits 
for  low-income  families  or  for  very  low- 
income  families  in  the  Indian  area 
because  of  unusually  high  or  low  family 
incomes.  Such  a  request  can  be  granted 
only  by  joint  approval  of  HUD's 
Assistant  Secretary  for  Housing  and 
Assistant  Secretary  for  Public  and 
Indian  Housing,  with  the  concurrence  of 
the  Secretary  of  Agriculture. 

(c)  Standards  for  IHA  tenant/ 
homebuyer  selection  criteria.  (1)  The 
criteria  to  be  established  and 
information  to  be  considered  shall  be 
reasonably  related  to  individual 
attributes  and  behavior  of  an  applicant 
and  shall  not  be  related  to  those  which 
may  be  imputed  to  a  particular  group  or 
category  of  persons  of  which  an 
applicant  may  be  a  member.  The  IHA's 
tenant/homebuyer  selection  criteria 
must  be  in  accordance  with  HUD 
guidelines  and  submitted  to  the  HUD 
Field  Office.  (With  respect  to  the  Mutual 
Help  program,  see  special  provisions  of 
5  905.416.) 

(2)  In  the  event  of  any  unfavorable 
information  regarding  an  applicant,  the 
IHA  must  take  into  consideration  the 
time,  nature,  and  extent  of  the  past 
occurrence  and  reasonable  probability 
of  future  favorable  performance. 
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(d)  Single  person  occupancy 
limitations  under  section  3(b)(3)  of  the 
Act.  No  IHA  shall  admit  single  persons, 
as  defined  in  §  905.102.  to  any  Indian 
housing  unit  except  with  authorization 
from  the  HUD  field  office  director  In 
accordance  with  this  section. 

(1)  The  HUD  field  office  director  may 
authorize  any  IHA  to  permit  single 
persons  to  occupy  any  project  if: 

(i)  The  project  is  one  that  has  been  or 
is  intended  to  be  converted  to  a  low- 
income  project  assisted  under  the  Act. 
and  (A)  single  persons  are  residing  in 
the  project  at  the  time  of  conversion,  or 
(B)  the  field  office  director  determines 
that  the  project  is  not  suitable  for 
occupancy  by  the  elderly,  disabled,  or 
handicapped  because  of  design  or 
location;  or 

(ii)  The  project  is  a  low-income 
project  receiving  assistance  under  the 
Act  and  is  experiencing  sustained 
vacancies  as  evidenced  by  one  or  more 
units  having  been  vacant  for  a  period  of 
sixty  days  or  more  and  no  eligible 
applicants  other  than  single  persons  are 
available. 

(2)  Any  IHA  may  initiate  an 
application  for  authorization  to  permit 
single  persons  to  occupy  a  project.  In 
addition,  the  HUD  field  office  director 
may  request  the  IHA  to  submit  such  an 
application.  The  application  shall  be 
submitted  to  the  appropriate  HUD  field 
office  in  the  form  of  a  letter,  which  shall 
include  the  following: 

(i)  Identification  of  the  project  or 
projects  involved  and  the  maximum 
number  of  units  for  which  the 
authorization  is  requested. 

(ii)  A  copy  of  the  tenant  selection 
policy  that  shall  govern  occupancy  by 
single  persons. 

(iii)  A  narrative  justification  for  the 
request  including,  in  cases  where  the 
request  is  beised  on  vacancies  in  a 
project  already  receiving  assistance,  a 
description  of  the  IHA's  efforts  to  attract 
eligible  applicants  other  than  single 
persons  to  the  project  or  projects 
involved. 

(3)  The  HUD  field  office  shall  notify 
the  IHA  in  writing  of  the  action  taken 
with  respect  to  the  application,  which 
may  be  one  of  the  following: 

(i)  Approval  as  requested. 

(ii)  Approval  for  a  lesser  number  of 
units  or  projects  than  requested  and  any 
other  conditions  or  modifications. 

(iii)  Disapproval,  with  a  statement  of 
the  reasons. 

(4)  Notwithstanding  any  authorization 
to  permit  occupancy  by  single  persons, 
an  IHA  shall  extend  preference  to 
elderly  families  (including  disabled 
persons  and  handicapped  persons)  and 
displaced  persons  over  single  persons 
unless  the  field  office  director  has 


determined  that  the  project  or  portion  of 
the  project  is  not  suitable  for  occupancy 
by  the  elderiy,  disabled,  or  handicapped. 

(e)  Selection  preference  with  respect 
to  projects  for  elderly  families.  (1)  In 
determining  priority  for  admission  to 
projects  for  elderly  families,  an  IHA 
must  give  a  preference  to  elderly 
families.  When  selecting  applicants  for 
admission  from  among  elderly  families, 
an  IHA  must  follow  its  policies  and 
procedures  for  applying  the  Federal 
preferences  contained  in  S-905.305. 

(2)  An  IHA  may  give  a  preference  to 
near  elderly  families  in  determining 
priority  for  admission  to  projects  for 
elderly  families  when  the  IHA 
determines  that  there  are  not  enough 
eligible  elderly  families  to  fill  all  the 
units  that  are  currently  vacant  or 
expected  to  become  vacant  in  the  next 
Fig.  2  months.  In  no  event  may  an  IHA 
admit  a  near  elderly  family  if  there  are 
eligible  elderiy  famihes  on  the  IHA's 
waiting  list  that  would  be  willing  to 
accept  an  offer  for  a  suitable  vacant  unit 
in  that  project. 

(3)  Before  electing  the  discretionary 
preference  in  paragraph  (e)(2)  of  this 
section,  an  IHA  must  conduct  outreach 
to  attract  eligible  elderly  families, 
including,  where  appropriate,  elderly 
famihes  residing  in  projects  not 
designated  as  being  for  elderly  families. 

(4)  If  an  IHA  elects  the  discretionary 
preference  in  paragraph  {e)(2)  of  this 
section,  the  IHA  must  follow  its  policies 
and  procedures  for  applying  the  Federal 
preferences  contained  in  S  905.305  when 
selecting  applicants  for  admission  from 
among  near  elderly  families.  Near 
elderly  families  that  do  not  qualify  for  a 
Federal  preference  and  that  are  given 
preference  for  admission  under  this 
section  over  other  non-elderly  families 
that  qualify  for  such  a  Federal 
preference  are  not  subject  to  the  10 
percent  limitation  on  admission  of 
families  without  a  Federal  preference 
over  families  with  such  a  Federal 
preference  that  may  initially  receive 
assistance  in  any  one-year  period,  as  set 
out  in  S  905.305(b)(2)(ii).  If  a  near  elderly 
applicant  is  a  single  person,  the  near 
elderly  single  person  may  be  given  a 
preference  for  admission  over  other 
single  persons  to  projects  for  the  elderly. 
Notwithstanding  any  preference  over 
other  single  persons,  a  near  elderly 
single  person's  selection  for  admission  is 
subject  to  the  single  person  occupancy 
limitation  restriction  contained  in 
paragraph  (d)  of  this  section. 

(f)  Verification  of  information  and 
notification  to  applicants — (1) 
Verification.  Adequate  procedures  shall 
be  developed  to  obtain  and  verify 
information  with  respect  to  each 
applicant  Information  relative  to  the 


acceptance  or  rejection  of  an  applicant 
shall  be  documented  and  placed  in  the 
applicant's  file. 

(2)  Notification  to  applicants,  (i)  If  an 
applicant  is  determined  to  be  ineligible 
for  admission  to  a  project,  the  IHA  shall 
promptly  notify  the  applicant  of  the 
basis  for  such  determination  and  shall 
provide  the  applicant  upon  request  and 
within  a  reasonable  time  after  the 
determination  is  made,  with  an 
opportunity  for  an  informal  hearing  on 
such  determination;  and 

(ii)  When  a  determination  has  been 
made  that  an  applicant  is  eligible  and 
satisfies  all  requirements  for  admission 
including  the  tenant  selection  criteria, 
the  applicant  shall  be  notified  of  the 
approximate  date  of  occupancy  insofar 
as  that  date  can  be  reasonably 
determined. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2577- 
0063.) 

S  905.305    Federal  selection  preference*. 

(a)  General.  (1)  In  selecting  applicants 
for  admission  to  its  projects,  each  IHA 
must  give  preference  to  applicants  who 
are  otherwise  eligible  for  assistance  and 
who,  at  the  time  they  are  seeking 
housing  assistance,  are  involuntarily 
displaced,  living  in  substandard  housing, 
or  paying  more  than  50  percent  of  family 
income  for  rent. 

(2)(i)  The  IHA  must  inform  all 
applicants  of  the  availability  of  the 
Federal  preferences,  and  must  give  all 
applicants  an  opportunity  to  show  that 
they  qualify  for  a  preference.  For 
purposes  of  this  paragraph  (a)(2){i), 
applicants  include  families  on  any 
waiting  list  maintained  by  the  IHA 
when  this  section  is  implemented  or 
thereafter. 

(ii)  If  the  IHA  determines  that  the 
notification  to  all  applicants  on  a 
waiting  list  required  by  paragraph 
(a)(2)(i)  of  this  section  is  impracticable 
because  of  the  length  of  the  list  the  IHA 
may  provide  this  notification  to  fewer 
than  all  applicants  on  the  list  at  any 
given  time.  The  IHA  must  however, 
have  notified  a  sufficient  number  of 
applicants  at  any  given  time  that  on  the 
basis  of  the  IHA's  determination  of  the 
number  of  applicants  on  the  waiting  list 
who  already  claim  a  Federal  preference, 
and  the  anticipated  number  of  project 
admissions: 

(A)  There  is  an  adequate  pool  of 
applicants  who  are  likely  to  qualify  for  a 
Federal  preference;  and 

(B)  It  is  unlikely  that  on  the  basis  of 
the  IHA's  framework  for  applying  the 
preferences  under  paragraph  (b)  and  the 
preferences  claimed  by  those  already  on 
the  waiting  list  any  applicant  who  has 
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not  been  so  notified  would  receive 
assistance  before  those  who  have 
received  notification. 

(3)  An  IHA  must  apply  the  definitions 
of  "standard,  permanent  replacement 
housing";  "involuntary  displacement"; 
"substandard  housing"  and  "homeless 
family";  "family  income";  and  "rent"  set 
forth  in  paragraphs  (c)(5),  (d),  (f).  (h). 
and  (i),  respectively,  of  this  section, 
unless  the  IHA  submits  alternative 
definitions  for  HUD's  review  and 
approval.  An  IHA  may  apply  the 
verification  procedures  found  in 
paragraphs  (e),  (g).  and  (j)  of  this 
section,  or  it  may,  in  its  own  discretion 
and  without  HUD  approval,  adopt 
verification  procedures  of  its  own. 

(4)  For  purposes  of  this  section,  the 
term  "Federal  preference"  means  a 
tenant  selection  preference  provided    . 
under  this  section.  The  term 
"preference"  means  a  Federal 
preference,  unless  the  context  indicates 
otherwise. 

(b)  Applying  the  Federal  preferences. 
(1)  Each  IHA  must  include  the  Federal 
preferences  in  its  tenant  selection 
policies  and  procedures.  The  IHA  must 
apply  the  Federal  preferences  in  a 
manner  that  is  consistent  with  the 
provisions  of  this  section,  and  other 
apphcable  requirements. 

(2)(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  the  IHA  must 
establish  a  system  for  applying  the 
Federal  preferences  that  provides  that 
an  apphcant  who  quaUfies  for  any  of  the 
Federal  preferences  is  to  be  admitted 
before  any  other  applicant  who  is  not  so 
qualified  without  regard  to  the  other 
applicant's  qualification  for  one  or  more 
preferences  or  priorities  that  are  not 
provided  by  Federal  law.  place  on  the 
waiting  list,  or  the  time  of  submission  of 
an  application  for  admission. 

(ii)  The  IHAs  system  for  applying  the 
Federal  preferences  may  provide  for 
circumstances  in  which  applicants  who 
do  not  qualify  for  a  Federal  preference 
are  admitted  before  other  applicants 
who  are  so  qualified.  Not  more  than  10 
percent  of  the  applicants  who  initially 
are  admitted  in  any  one-  year  period  (or 
such  shorter  period  selected  by  the  IHA 
before  the  beginning  of  its  first  full  year 
under  this  paragraph  (b)(2)(ii))  may  be 
applicants  referred  to  in  the  preceding 
sentence. 

(iii)  In  applying  the  preferences  under 
this  paragraph  (b)(2),  the  IHA  may 
determine  the  relative  weight  to  be 
accorded  the  Federal  preferences, 
through  means  such  as: 

(A)  Applying  non-Federal  preferences 
or  priorities  (such  as  local  residency 
preferences)  as  a  way  of  ranking 
applicants  who  qualify  (or  claim 
qualification)  for  a  Federal  preference; 


(B)  Aggregating  the  Federal 
preferences  (i.e..  two  Federal 
preferences  outweigh  one  and  three 
outweigh  two); 

(C)  Ranking  the  Federal  preferences 
[e.g.,  provide  that  an  applicant  living  in 
substandard  housing  has  greater  need 
for  housing  than  (and,  therefore,  would 
be  considered  for  admission  before)  an 
applicant  paying  more  than  50  percent 
of  income  for  rent);  or 

(D)  Ranking  the  Federal  preferences 
definitional  elements  {e.g.,  provide  that 
those  living  in  housing  that  is 
dilapidated  or  has  been  declared  unfit 
for  habitation  by  an  agency  or  unit  of 
government  have  a  greater  need  for 
housing  than,  and  take  precedence  over, 
those  whose  housing  is  substandard 
only  because  it  does  not  have  a  usable 
bathtub  or  shower  inside  the  unit  for  the 
exclusive  use  of  the  family). 

(3)  To  the  extent  that  title  VI  of  the 
Civil  Rights  Act  of  1964  and  the  Fair 
Housing  Act  (42  U.S.C.  3601-3620)  apply 
to  a  Tribal  government,  any  selection 
preferences  or  priorities  used  by  an  IHA 
within  such  a  Tribe's  jurisdiction  must 
be  established  and  administered  in  a 
manner  that  is  consistent  with  HUD's 
affirmative  fair  housing  objectives  and 
that  is  not  incompatible  with  Title  VI  of 
the  Civil  Rights  Act  of  1964.  42  U.S.C. 
2000d:  the  Fair  Housing  Act  (42  U.S.C. 
3601-3620);  Executive  Order  11063  on 
Equal  Opportunity  in  Housing,  27  FR 
11527  (1962),  as  amended,  46  FR  1253 
(1980);  Section  504  of  the  Rehabilitation 
Act  of  1973,  29  U.S.C.  794;  the  Age 
Discrimination  Act  of  1975,  42  U.S.C. 
6101-07;  or  HUD's  regulations  and 
requirements  issued  under  these 
authorities. 

(c)  Qualifying  for  a  Federal 
preference.  (1)  An  applicant  qualifies  for 
a  Federal  preference  if — 

(i)  The  applicant  has  been 
involuntarily  displaced  and  is  not  living 
in  standard,  permanent  replacement 
housing,  or  within  no  more  than  six 
months  from  the  date  of  certification 
imder  paragraph  (c)(2)  of  this  section  or 
verification  under  paragraph  (c)(3)  of 
this  section  (as  appropriate),  the 
applicant  will  be  involuntarily 
displaced; 

(ii)  The  applicant  is  living  in 
substandard  housing;  or 

(iii)  The  applicant  is  paying  more  than 
50  percent  of  family  income  for  rent. 

(2)  Applicants  may  claim  qualification 
for  a  Federal  preference  when  they 
apply  for  admission  to  a  project  (or 
thereafter  until  they  are  oflfered  a  unit  in 
the  project)  by  certifying  to  the  IHA  that 
they  qualify  for  a  preference  under 
paragraph  (c)(1)  of  this  section  by  virtue 
of  the  applicant's  current  status.  The 
applicant's  current  status  must  be 


determined  without  regard  to  whether 
there  has  been  a  change  in  the 
applicant's  qualification  for  a  preference 
between  the  certification  under 
paragraph  (c)(2)  of  this  section  and 
admission  to  a  project,  including  a 
change  from  one  Federal  preference 
category  to  another. 

(3)  Once  an  applicant's  qualification 
for  a  Federal  preference  under 
paragraph  (c)(1)  of  this  section  has  been 
verified,  an  IHA  need  not  require  the  ** 
applicant  to  verify  such  qualification    | 
again,  unless,  as  determined  by  the  IHA, 
such  a  long  time  has  elapsed  since 
verification  as  to  make  reverification  j 
desirable,  or  the  IHA  has  reasonable 
grounds  to  believe  that  the  applicant  no 
longer  qualifies  for  a  Federal  preference. 

(4)  For  purposes  of  this  paragraph  (c), 
"standard,  permanent  replacement 
housing"  is  housing — 

(i)  (A)  That  is  decent,  safe,  and 
sanitary; 

(B)  That  is  adequate  for  the  family 
size;  and 

(C)  That  the  family  is  occupying 
pursuant  to  a  lease  or  occupancy 
agreement. 

(ii)  Such  housing  does  not  include 
transient  facilities,  such  as  motels, 
hotels,  or  temporary  shelters  for  victims 
of  domestic  violence  or  homeless 
families,  and  in  the  case  of  domestic 
violence  referred  to  in  paragraph  (d)(2) 
of  this  section,  does  not  include  the 
housing  unit  in  which  the  applicant  and 
the  applicant's  spouse  or  other  member 
of  the  household  who  engages  in  such 
violence  live. 

(5)  An  applicant  may  not  qualify  for  a 
Federal  preference  under  paragraph 
(c)(l)(ii)  of  this  section  if  the  applicant  is 
paying  more  than  50  percent  of  family 
income  to  rent  a  unit  because  the 
applicant's  housing  assistance  under  the 
United  States  Housing  Act  of  1937  or 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  with  respect  to 
that  unit  has  been  terminated  as  a  result 
of  the  applicant's  refusal  to  comply  with 
applicable  program  policies  and 
procedures  with  respect  to  the 
occupancy  of  underoccupied  and 
overcrowded  units. 

(d)  Definition  of  involuntary 
displacement.  (1)  An  applicant  is  or  will 
be  involuntarily  displaced  if  the 
applicant  has  vacated  or  will  have  to 
vacate  his  or  her  housing  unit  as  a  result 
of  one  or  more  of  the  following  actions: 

(i)  A  disaster,  such  as  a  fire  or  flood, 
that  results  in  the  uninhabitability  of  an 
applicant's  unit; 

(ii)  Activity  carried  on  by  an  agency 
of  the  United  States  or  by  any  State  or 
local  governmental  body  or  agency  in 
connection  with  code  enforcement  or  a 
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public  improvement  or  development 
program;  or 

(iii)  Action  by  a  housing  owner  that 
results  in  an  applicant's  having  to 
vacate  his  or  her  unit,  where: 

(A)  The  reason  for  the  owner's  action 
is  beyond  an  applicant's  ability  to 
control  or  prevent; 

(6)  The  action  occiu's  despite  an 
applicant's  having  met  all  previously 
imposed  conditions  of  occupancy;  and 

(C)  The  action  taken  is  other  than  a 
rent  increase. 

(2)  An  applicant  also  is  involuntarily 
displaced  if— 

(i](A]  The  applicant  has  vacated  his  or 
her  housing  unit  as  a  result  of  actual  or 
threatened  physical  violence  directed 
against  the  applicant  or  one  or  more 
members  of  the  applicant's  family  by  a 
spouse  or  other  member  of  the 
applicant's  household;  or 

(B]  The  applicant  lives  in  a  housing 
unit  with  such  an  individual  who 
engages  in  such  violence. 

(ii)  For  purposes  of  this  paragraph 
(d)(2),  the  actual  or  threatened  violence 
must,  as  determined  by  the  IHA  in 
accordance  with  HUD's  administrative 
instructions,  have  occurred  recently  or 
be  of  a  continuing  nature. 

(3)  For  purposes  of  paragraph 
(d)(l)(iii)  of  this  section,  reasons  for  an 
applicant's  having  to  vacate  a  housing 
unit  include,  but  are  not  limited  to, 
conversion  of  an  applicant's  housing 
unit  to  non-rental  or  non-residential  use; 
closure  of  an  applicant's  housing  unit  for 
rehabilitation  or  for  any  other  reason; 
notice  to  an  applicant  that  he  or  she 
must  vacate  a  unit  because  the  owner 
wants  the  unit  for  the  owner's  personal 
or  family  use  or  occupancy;  sale  of  a 
housing  unit  in  which  an  applicant 
resides  imder  an  agreement  that  the  unit 
must  be  vacant  when  possession  is 
transferred;  or  any  other  legally 
authorized  act  that  results  or  will  result 
in  the  withdrawal  by  the  owner  of  the 
unit  or  structure  from  the  rental  market. 
Such  reasons  do  not  include  the 
vacating  of  a  unit  by  a  tenant  as  a  result 
of  actions  taken  because  of  the  tenant's 
refusal  (i)  to  comply  with  applicable 
program  policies  and  procedures  under 
this  title  with  respect  to  the  occupancy 
of  underoccupied  and  overcrowded 
imits  or  (ii)  to  accept  a  transfer  to 
another  housing  imit  in  accordance  with 
a  court  decree  or  in  accordance  with 
such  policies  and  procedures  under  a 
HUD-approved  desegregation  plan. 

(e)  Verification  procedures  for 
applicants  involuntarily  displaced. 
Verification  of  an  applicant's 
involuntary  displacement  is  estabhshed 
by  the  certification,  in  a  form  prescribed 
by  the  Secretary; 


(1)  Made  by  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  as  a  result  of  a 
disaster,  as  defmed  in  paragraph 
(d)(l)(i)  of  this  section; 

(2)  Made  by  a  unit  or  agency  of 
government  that  an  applicant  has  been 
or  will  be  displaced  by  government 
action,  as  deBned  in  paragraph  (d)(l)(ii) 
of  this  section; 

[i]  Made  by  an  owner  or  owner's 
agent  that  an  applicant  had  to.  or  will 
have  to.  vacate  a  unit  by  a  date  certain 
because  of  an  owner  action  referred  to 
in  paragraph  (d)(l)(iii)  of  this  section;  or 

(4)  Made  by  the  local  police 
department,  social  services  agency,  or 
court  of  competent  jurisdiction,  or  a 
clergyman,  physician,  or  public  or 
private  facility  that  provides  shelter  or 
counseling  to  the  victims  of  domestic 
violence,  that  an  applicant  has  been  or 
is  being  displaced  because  of  domestic 
violence,  as  described  in  paragraph 
(d)(2)  of  this  section. 

(f)  Definition  of  substandard  housing. 
(1)  A  unit  is  substandard  if  it: 

(i)  Is  dilapidated; 

(ii)  Does  not  have  operable  indoor 
plumbing; 

(iii)  Does  not  have  a  usable  flush  toilet 
inside  the  unit  for  the  exclusive  use  of  a 
family; 

(iv)  Does  not  have  a  usable  bathtub  or 
shower  inside  the  unit  for  the  exclusive 
use  of  a  family; 

(v)  Does  not  have  electricity,  or  has 
inadequate  or  unsafe  electrical  service; 

(vi)  Does  not  have  a  safe  or  adequate 
source  of  heat; 

(vii)  Should,  but  does  not,  have  a 
kitchen;  or 

(viii)  Has  been  declared  unfit  for 
habitation  by  an  agency  or  unit  of 
government. 

(2)  For  purposes  of  paragraph  (f)(l}  of 
this  section,  a  housing  unit  is 
dilapidated  if  it  does  not  provide  safe 
and  adequate  shelter,  and  in  its  present 
condition  endangers  the  health,  safety, 
or  well-being  of  a  family,  or  it  has  one  or 
more  critical  defects,  or  a  combination 
of  intermediate  defects  in  sufficient 
number  or  extent  to  require 
considerable  repair  or  rebuilding.  The 
defects  may  involve  original 
construction,  or  they  may  result  from 
continued  neglect  or  lack  of  repair  or 
from  serious  damage  to  the  structure. 

(3)  For  purposes  of  this  paragraph  (f). 
an  applicant  who  is  a  "homeless  family" 
is  living  in  substandard  housing.  For 
purposes  of  the  preceding  sentence,  a 
"homeless  family"  includes  any 
individual  or  family  who: 

(i)  Lacks  a  fixed,  regular,  and 
adequate  nighttime  residence;  and 

(ii)  Has  a  primary  nighttime  residence 
that  is: 


(A)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
tempwrary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(B)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized:  or 

(C)  A  public  or  private  place  not 
designed  for.  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings.  A  "homeless  family" 
does  not  include  any  individual 
imprisoned  or  otherwise  detained 
pursuant  to^n  Act  of  the  Congress  or  a 
State  law. 

(4)  For  purposes  of  paragraph  (f)(1)  of 
this  section,  single  room  occupancy 
(SRO)  housing,  as  defined  in  24  CFR 
882.102,  is  not  substandard  solely 
because  it  does  not  contain  sanitary  or 
food  preparation  facilities  (or  both). 

(g)  Verification  procedures  for 
applicants  living  in  substandard 
housing.  Verification  that  an  applicant  is 
living  in  substandard  housing  consists  of 
certiBcation,  in  a  form  prescribed  by  the 
Secretary,  from  a  unit  or  agency  of 
govenunent  or  from  an  applicant's 
present  landlord  that  the  applicant's  unit 
has  one  or  more  of  the  deficiencies 
listed  in,  or  the  unit's  condition  is  as 
described  in,  paragraph  (f)  (1)  or  (2)  of 
this  section.  In  the  case  of  a  "homeless 
family"  (as  described  in  paragraph  (f)(3) 
of  this  section),  verification  consists  of 
certification,  in  a  form  prescribed  by  the 
Secretary,  of  this  status  from  a  public  or 
private  facility  that  provides  shelter  for 
such  individuals,  or  from  the  local  police 
department  or  social  services  agency. 

(h)  Definition  of  family  income.  For 
purposes  of  this  section,  family  income 
is  "monthly  income",  which  is  one- 
twelfth  of  "annual  income"  as  defined  in 
S  905.102. 

(i)  Definition  of  rent 

(1)  For  purposes  of  this  section,  rent  is 
defined  as: 

(i)  The  actual  amount  due.  calculated 
on  a  monthly  basis,  under  a  lease  or 
occupancy  agreement  between  a  family 
and  the  family's  current  landlord;  and 

(ii)  In  the  case  of  utihties  purchased 
directly  by  tenants  from  utility 
providers, 

(A)  The  IHA's  reasonable  estimate  of 
tenant-purchased  utilities  (except 
telephone)  and  the  other  housing 
services  that  are  normally  included  in 
rent;  or 

(B)  If  the  family  chooses,  the  average 
monthly  payments  that  it  actually  made 
for  these  utilities  and  services  for  the 
most  recent  12-month  period  or,  if 
information  is  not  obtainable  for  the' 
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entire  period,  for  an  appropriate  recent 
period. 

(2)  For  purposes  of  calculating  rent 
under  this  paragraph  (i),  amounts  paid 
to  or  on  behalf  of  a  family  under  any 
energy  assistance  program  must  be 
subtracted  from  the  otherwise 
apphcable  rental  amount  to  the  extent 
that  they  are  not  included  in  the  family's 
income. 

{3)  In  the  case  of  an  applicant  who 
owns  a  manufactured  home,  but  who 
rents  the  space  upon  which  it  is  located, 
rent  under  this  paragraph  (i)  includes 
the  monthly  payment  to  amortize  the 
purchase  price  of  the  home,  as 
calculated  in  accordance  with  HUD's 
requirements. 

(4)  In  the  case  of  members  of  a 
cooperative,  rent  under  this  paragraph 
(i)  means  the  charges  under  the 
occupancy  agreement  between  the 
members  and  the  cooperative. 

(j)  Verification  of  an  applicant's 
income,  rent,  and  utilities  payments. 
The  IHA  must  verify  that  an  applicant  is 
paying  more  than  50  percent  of  family 
income  for  rent,  as  follows: 

(1)  The  IHA  must  verify  the  family's 
income  in  accordance  with  the 
standards  and  procedures  that  it  uses  to 
verify  income  for  the  purpose  of 
determining  applicant  eligibility  and 
total  tenant  payment. 

(2)(i)  An  IHA  must  verify  the  amount 
due  to  the  family's  landlord  (or 
cooperative)  under  the  lease  or 
occupancy  agreement: 

(A)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  rental  (or 
cooperative  charges)  receipts  (which 
may  include  cancelled  checks  or  money 
order  receipts)  or  a  copy  of  the  family's 
current  lease  or  occupancy  agreement, 
or 

(B)  By  contacting  the  landlord  (or 
cooperative)  or  its  agent  directly. 

(ii)  An  IHA  must  verify  the  amount 
paid  to  amortize  the  purchase  price  of  a 
manufactured  home: 

(A)  By  requiring  the  family  to  furnish 
copies  of  its  most  recent  payment 
receipts  (which  may  include  cancelled 
checks  or  money  order  receipts)  or  a 
copy  of  the  family's  current  purchase 
agreement,  or 

(B)  By  contacting  the  lienholder 
directly. 

(3)  To  verify  the  actual  amount  that  a 
family  paid  for  utilities  and  other 
housing  services,  the  IHA  must  require 
the  family  to  provide  copies  of  the 
appropriate  bills  or  receipts,  or  must 
obtain  the  information  directly  from  the 
utility  or  service  supplier. 

(k)  Notice  and  opportunity  for  a 
meeting  where  Federal  preference  is 
denied.  If  the  IHA  determines  that  an 
applicant  does  not  meet  the  criteria  for 


receiving  a  Federal  preference,  the  IHA 
must  promptly  provide  the  applicant 
with  written  notice  of  the  determination. 
The  notice  must  contain  a  brief 
statement  of  the  reasons  for  the 
determination,  and  state  that  the 
applicant  has  the  right  to  meet  with  the 
IHA's  designee  to  review  it.  If  requested, 
the  meeting  must  be  conducted  by  a 
person  or  persons  designated  by  the 
IHA.  Those  designated  may  be  an 
officer  or  employee  of  the  IHA,  including 
the  person  who  made  or  reviewed  the 
determination,  or  his  or  her  subordinate. 
The  procedures  specified  in  this 
paragraph  must  be  carried  out  in 
accordance  with  HUD's  requirements. 
The  applicant  may  exercise  other  rights 
if  the  applicant  believes  that  he  or  she 
has  been  discriminated  against  on  the 
basis  of  race,  color,  religion,  sex, 
national  origin,  age,  or  handicap. 

(1)  Closure  of  waiting  list. 
Notwithstanding  the  ^t  that  the  IHA 
may  not  be  accepting  additional 
applications  because  of  the  length  of  the 
waiting  list,  the  IHA  may  not  refuse  to 
place  an  applicant  on  the  waiting  list  if 
the  applicant  is  otherwise  eligible  for 
admission  and  claims  that  he  or  she 
qualifies  for  a  Federal  preference  under 
this  section,  unless  the  IHA  determines, 
on  the  basis  of  the  number  of  applicants 
who  are  already  on  the  waiting  list  and 
who  claim  a  Federal  preference,  and  the 
anticipated  number  of  project 
admissions,  that — 

(1)  There  is  an  inadequate  pool  of 
applicants  who  are  likely  to  qualify  for  a 
Federal  preference,  and 

(2)  It  is  unlikely  that,  on  the  basis  of 
the  IHA's  system  for  applying  the 
Federal  preferences,  the  preference  or 
preferences  that  the  applicant  claims, 
and  the  preferences  claimed  by 
applicants  on  the  waiting  list,  the 
applicant  would  qualify  for  admission 
before  other  applicants  on  the  waiting 
list. 

§  905.3 1 0    Restriction  against  ineligible 
■liens.  (Reserved] 

§  905.315    Initial  determination, 
vertficstlon.  and  reexamination  of  family 
income  and  composition. 

(a)  Income,  family  composition,  and 
eligibility.  The  IHA  is  responsible  for 
determination  of  annual  income  and 
adjusted  income,  for  determination  of 
eligibility  for  admission  and  total  tenant 
payment  or  homebuyer  required 
monthly  payment;  and  for 
reexamination  of  family  income  and 
composition  at  least  annually  for  all 
tenants  and  Turnkey  III  homebuyers. 
The  "effective  date"  of  an  examination 
or  reexamination  refers  to:  (i)  In  the  case 
of  an  examination  for  admission,  the 
effective  date  of  initial  occupancy;  and 


(ii)  in  the  case  of  a  reexamination  of  an 
existing  tenant  or  homebuyer.  the 
effective  date  of  any  change  in  tenant 
payment  or  required  monthly  payment 
resulting  from  the  reexamination.  If 
there  is  no  cha.-.ge,  the  effective  date  is 
the  date  a  change  would  have  taken 
place  if  the  reexamination  had  resulted 
in  a  change  in  payment. 

(2)  Verification.  As  a  condition  of 
admission  to.  or  continued  occupancy 
of.  any  assisted  unit,  the  IHA  shall 
require  the  family  head  and  other  such 
family  members  as  it  designates  to 
execute  a  HUD-approved  release  and 
consent  form  (including  any  release  and 
consent  as  required  under  24  CFR  part 
760)  authorizing  any  depository  or 
private  source  of  income,  or  any 
Federal,  State,  or  local  agency,  to 
furnish  or  release  to  the  IHA  and  to 
HUD  such  information  as  the  IHA  or 
HUD  determines  to  be  necessary.  The 
IHA  also  shall  require  the  family  to 
submit  directly  the  documentation 
determined  to  be  necessary,  including 
any  information  required  under 
§  905.310  or  24  CFR  part  750.  Information 
or  documentation  shall  be  determined  to 
be  necessary  if  it  is  required  for 
purposes  of  determining  or  auditing  a 
family's  eligibility  to  receive  housing 
assistance,  for  determining  the  family's 
adjusted  income  or  tenant  rent  or 
required  monthly  payment,  for  verifying 
related  information,  or  for  monitoring 
compliance  with  equal  opportunity 
requirements.  The  use  or  disclosure  of 
information  obtained  from  a  family  or 
from  another  source  pursuant  to  this 
release  and  consent  shall  be  limited  to 
purposes  directly  connected  with 
administration  of  this  part  or  an 
application  for  assistance. 

(3)  Rent  and  homebuyer  payment 
adjustments.  After  consultation  with  the 
family  and  upon  verification  of  the 
information,  the  IHA  shall  make 
appropriate  adjustments  in  the  rent  or 
homebuyer  payment  amount.  The  tenant 
or  homebuyer  shall  comply  with  the 
IHA's  policy  regarding  required  interim 
reporting  of  changes  in  the  family's 
income. 

§  905.320    Determination  of  rents  and 
homebuyer  payments. 

(a)  Rental  and  Turnkey  III  projects. 
The  amount  of  rent  required  of  a  tenant 
in  a  rental  project  or  the  Turnkey  III 
homebuyer  payment  amount  for  a 
homebuyer  in  a  Turnkey  III  project  for 
Turnkey  III  contracts  executed  after 
August  1. 1982.  shall  be  equal  to  the  total 
tenant  payment  as  determined  in 
accordance  with  §  905.325.  For  Turnkey 
III  contracts  executed  on  or  before 
August  1. 1982.  the  Turnkey  III 
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homebuyer  payment  is  determined  in 
accordance  with  the  contract.  If  the 
utility  allowance  exceeds  the  rent  or 
required  monthly  payment,  the  IHA  will 
pay  the  utility  reimbursement  as 
provided  in  §  905.325(b).  In  the  case  of  a 
Turnkey  III  homebuyer,  payment  of  a 
utility  reimbursement  may  affect  the 
IHA's  evaluation  of  the  Turnkey  III 
homebuyer's  homeownership  potential. 
(See  §  905.503(c)(3)  and  §  905.529 
regarding  loss  of  homeownership 
potential  and  S  905.523  regarding  funds 
to  cover  such  reimbursements.) 

(b)  MH  projects.  The  amount  of  the 
required  monthly  payment  for  a      | 
homebuyer  in  an  MH  project  is 
determined  in  accordance  with  subpart 
E  of  this  part. 

§  905.325    Total  tenant  payment— Rental 
and  Turnkey  III  programs. 

(a)  Total  tenant  payment.  Total  tenant 
payment  shall  be  the  highest  of  the 
following,  rounded  to  the  nearest  dollar: 

(1)  30  percent  of  monthly  adjusted 
income; 

(2)  10  percent  of  monthly  income;  or 

(3)  If  the  family  receives  welfare 
assistance  from  a  public  agency  and  a 
part  of  such  payments,  adjusted  in 
accordance  with  the  family's  actual 
housing  costs,  is  specifically  designated 
by  such  agency  to  meet  the  family's 
housing  costs,  the  monthly  portion  of 
such  payments  which  is  so  designated.  If 
the  family's  welfare  assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  this  paragraph 
(a)(3)  shall  be  the  amount  resulting  from 
one  application  of  the  percentage. 

(b)  Utility  reimbursement.  If  the  utility 
allowance  exceeds  the  total  tenant 
payment,  the  difference  (the  utility 
reimbursement)  shall  be  due  to  the 
family.  If  the  utility  company  consents, 
an  IHA  may,  at  its  discretion,  pay  the 
utility  reimbursement  directly  to  the 
utility  company. 

§  905.335    Rent  and  homebuyer  payment 
collection  policy. 

Each  IHA  shall  establish  and  adopt, 
and  use  its  best  efforts  to  obtain 
compliance  with,  written  policies 
sufficient  to  assure  the  prompt  payment 
and  collection  of  rent  payments.  A  copy 
of  the  written  policies  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  a  tenant  upon  request. 
Such  policies  must  be  in  accordance 
with  HUD  guidelines  and  will  be 
reviewed  by  HUD.  If  an  IHA  has  been 
determined  to  be  "high  risk"  (see 
§  905.135),  the  IHA  policies  may  be 
required  to  be  approved  by  the  HUD 
field  office 


§  905.340    Grievance  procedures  ar>d 
leases. 

(a)  Grievance  procedures.  (1)  Each 
IHA  shall  adopt  and  promulgate 
grievance  procedures  that  are 
appropriate  to  local  circumstances. 
These  procedures  shall  comply  with  the 
Indian  Civil  Rights  Act,  if  applicable, 
and  section  6(k)  of  the  Act,  as 
applicable,  and  shall  assure  that  tenants 
and  homebuyers  will: 

(i)  Be  advised  of  the  specific  grounds 
of  any  proposed  adverse  action  by  the 
IHA: 

(ii)  Have  an  opportunity  for  a  hearing 
before  an  impartial  party  upon  timely 
request; 

(iii)  Have  an  opportunity  to  examine 
any  documents  or  records  or  regulations 
related  to  the  proposed  action; 

(iv)  Be  entitled  to  be  represented  by 
another  person  of  their  choice  at  any 
hearing; 

(v)  Be  entitled  to  ask  questions  of 
witnesses  and  have  others  make 
statements  on  their  behalf;  and 

(vi)  Be  entitled  to  receive  a  written 
decision  by  the  IHA  on  the  proposed 
action. 

(2)  An  IHA  may  exclude  from  its 
procedure  any  grievance  concerning  an 
eviction  or  termination  of  tenancy  in 
any  jurisdiction  which  requires  that, 
before  eviction,  a  tenant  (including  a 
homebuyer  under  a  homeownership 
agreement)  be  given  a  hearing  in  court, 
if  the  Secretary  has  determined  that  the 
jurisdiction's  procedures  provide  the 
basic  elements  of  due  process. 

(3)  A  copy  of  the  grievance  procedures 
shall  be  posted  prominently  in  the  IHA 
office,  and  shall  be  provided  to  any 
tenant,  homebuyer,  or  applicant  upon 
request. 

(b)  Leases.  Each  IHA  shall  use  leases 
that: 

(1)  Do  not  contain  unreasonable  terms 
and  conditions: 

(2)  Obligate  the  IHA  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition: 

(3)  Require  the  IHA  to  give  adequate 
written  notice  of  termination  of  the  lease 
which  shall  not  be  less  than — 

(i)  A  reasonable  time,  but  not  to 
exceed  30  days,  when  the  health  or 
safety  of  other  tenants  or  IHA 
employees  is  threatened; 

(ii)  Fourteen  days  in  the  case  of 
nonpayment  of  rent;  and  ;  , 

(iii)  Thirty  days  in  any  other  case; 

(4)  Require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  serious 
or  repeated  violation  of  the  terms  or 
conditions  of  the  lease  or  for  other  good 
cause:  and 

(5)  Provide  that  a  tenant,  any  member 
of  the  tenant's  household,  or  a  guest  or 
other  person  under  the  tenant's  control 


shall  not  engage  in  criminal  activity, 
including  drug-related  criminal  activity, 
on  or  near  the  premises,  while  the 
tenant  resides  in  the  IHA-owned  or 
controlled  property,  and  such  criminal 
activity  shall  be  cause  for  termination  of 
tenancy.  For  purposes  of  this  paragraph, 
the  term  "drug-related  criminal  activity" 
means  the  illegal  manufacture,  sale, 
distribution,  use,  or  possession  with 
intent  to  manufacture,  sell,  distribute,  or 
use,  of  a  controlled  substance  (as 
defined  in  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802)). 

(Information  collection  requirements 
contained  in  paragraph  (a)  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0006) 

§  905.345    Malntertance  and  improvements. 

(a)  General.  Each  IHA  shall  establish 
and  adopt,  and  use  its  best  efforis  to 
obtain  compliance  with,  written  policies 
to  assure  full  performance  of  the 
respective  maintenance  responsibilities 
of  the  IHA  and  tenants.  A  copy  of  such 
policies  shall  be  posted  prominently  in 
the  IHA  office,  and  shall  be  provided  to 
an  applicant  or  tenant  upon  entry  into 
the  program  and  upon  request. 

(b)  Provisions  for  rental  projects.  For 
rental  projects,  the  maintenance  policies 
shall  contain  provisions  on  at  least  the 
following  subjects: 

(1)  The  responsibilities  of  tenants  for 
normal  care  and  maintenance  of  their 
dwelling  units,  and  of  the  common 
property,  if  any; 

(2)  Procedures  for  handling 
maintenance  service  requests  from 
tenants; 

(3)  Procedures  for  IHA  inspections  of 
dwelling  units  and  common  property: 

(4)  Special  arrangements,  if  any,  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors:  and 

(5)  Procedures  for  charging  tenants  for 
damages  for  which  they  are  responsible. 

(Information  collection  requirements 
contained  in  paragraph  (d)  have  been 
approved  by  the  Office  of  Management  and 
Budget  control  numl>er  2577-0114) 

§  905.350    Correction  of  management 
deficiencies. 

(a)  The  IHA  shall  promptly  take  such 
action  as  may  be  required  by  HUD  to 
remedy  management  deficiencies.  HUD 
shall  provide  maximum  feasible 
assistance  to  an  IHA  to  remedy 
management  deficiencies.  Particular 
attention  shall  be  given  to  the  correction 
of  serious  deficiencies  in  any  of  the 
following: 

(1)  Physical  maintenance  of  the 
property; 

(2)  Occupancy  practices; 
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(3)  Maintenance  of  accounts  and 
records: 
(4).Cost  controls; 

(5)  Handling  of  funds; 

(6)  Rent  or  homebuyer  payment 
collection; 

[7]  Required  reports  to  HUD; 

(8)  IHA  staffing  and  staff  turnover; 
and  ^^ 

(9)  Tribal  government  cooperation, 
(b)  If  an  IHA  fails  to  correct  serious 

deficiencies,  it  may  be  determined  to  be 
"high  risk"  in  accordance  with 
§  §  905.135  and  85.12. 

905.360    IhA  empk>ym«nt  practices. 

(a)  Indian  preference.  Each  IHA  shall 
establish  and  adopt  written  policies 
with  respect  to  the  IHA's  own 
employment  practices,  which  shall  be  in 
compliance  with  its  obligations  under 
section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  and  E.0. 11246.  where 
applicable.  A  copy  of  these  policies 
shall  be  posted  in  the  IHA  office,  and  a 
copy  shall  be  submitted  to  HUD 
promptly  after  adoption  by  the  IHA. 
(Title  VII  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000€).  as  amended,  which 
prohibits  discrimination  in  employment 
by  making  it  unlawful  for  employers  to 
engage  in  certain  discriminatory 
practices,  excludes  Indian  Tribes  from 
^the  nondiscrimination  requirements  of 
Title  VU.)  See  also  §  905.165(b)(2)(ii). 

(b)  Wage  rates.  See  S  905.120  (c)  and 
(d)  with  respect  to  the  wage  rates 
applicable  to  IHA  employees. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2577- 
0130) 

Subpart  E— Mutual  Help 
Homeownership  Opportunity  Program 

§  905.401    Scop*  and  app4tcabUity. 

(a)yScope.  This  subpart  sets  forth  the 
requirements  that  are  applicable  to  the 
MH  Homeownership  Opportunity 
Program.  For  any  matter  not  covered  in 
this  subpart,  see  the  provisions  of  the 
other  subparts  contained  in  this  part. 
Projects  developed  under  the  Self-Help 
development  method  must  comply  with 
the  requirements  of  this  Subpart  and  of 
subpart  F. 

(b)  Applicability.  The  provisions  of 
this  subpart  are  applicable  to  all  MH 
projects  placed  under  ACC  on  or  after 
March  9, 1976,  and  to  any  projects 
converted  in  accordance  with  9  905.455 
or  §  905.503. 

§  905.404    Program  franMworiL 

(a)  An  MH  project  using  a  method  of 
development  not  involving  Self-Help. 
involves  three  basic  contracts:  an  ACC 
an  MHO  Agreement  and  a  Construction 


Contract,  each  in  a  form  prescribed  by 
HUD.  (See  §  905.220(d)(i).) 

(b)  Projects  under  the  Mutual  Help 
form  of  ACC  may  not  be  consolidated 
with  projects  under  other  forms  of  ACC. 

S  903.407    AppllcaUoa 

(a)  General— {1}  Availability  of 
eligible  homebuyers.  An  application  for 
an  MH  project  shall  include  a 
certification  that  there  is  a  sufficient 
number  of  eligible  homebuyers  to  ensure 
the  viability  of  the  project. 

(b)  Sites.  The  application  must 
identify  the  sites  and,  for  Self-Help 
projects,  pre-approved  plans  and 
specifications,  with  only  minor 
modifications. 

(1)  Purchase.  An  IHA  may  purchase  a 
homesite  if  neither  the  Tribe  nor  the 
homebuyers  can  donate  or  contribute 
enough  sites  suitable  for  project  use. 

(2)  Availability  of  sites  for  use  by 
another  homebuyer.  Each  homesite  shall 
be  legally  and  practicably  available  for 
use  by  another  homebuyer.  If  a  site  is 
part  of  other  land  owned  by  the 
prospective  homebuyer,  the  lease  or 
other  conveyance  to  the  IHA  shall 
include  the  legal  right  of  access  to  the 
site  by  any  substitute  homebuyer. 

(3)  Alternative  sites  and  substitution 
of  sites.  In  order  to  minimize  delay  to 
the  project  in  the  event  of  the 
withdrawal  of  a  selected  homebuyer  or 
an  approved  site,  the  II  LA  should  have  a 
reasonable  number  of  alternates 
available;  and  no  substitution  of  a  site 
shall  be  permitted  after  final  site 
approval  unless  the  change  is  necessary 
by  reason  of  special  circumstances  and, 
for  an  IHA  determined  to  be  "high  risk", 
has  been  approved  by  HUD. 

(c)  Authorizing  resolution.  The 
application  must  include  a  certified  copy 
of  the  resolution  adopted  by  the  IHA's 
Board  of  Commissioners  authorizing  the 
appropriate  officers  to  submit  the 
application  to  HUD  and  must  indicate 
approval  of  participation  in  the  Self- 
Help  program,  if  applicable. 

(Information  collection  requirements 
contained  in  paragraph  (a)  were  approved  by 
the  Office  of  Management  and  Budget  under 
0MB  control  number  2577-0030) 

§  905.4 10    HUD  review  of  application. 

(a)  Completeness.  HUD  will  review 
each  application  in  accordance  with 
§  905.220  (and  §  905.469,  if  Self-Help 
development  method). 

(b)  Program  reservation.  When  an 
application  ranks  high  enough  for 
funding,  HUD  will  issue  a  program 
reservation  and  execute  an  ACC.  and 
the  IHA  will  proceed  to  submit  a 
development  program. 


S  905.4 1 3    Special  provto'ons  for 
development  of  an  MH  project 

(a)  MH  construction  contracts — (1) 
Special  provisions  to  be  included  in 
advertisements.  The  advertisement  for  a 
construction  contract  other  than  one 
used  in  Self-Help  shall  state  that: 

(i)  The  project  is  an  MH  project. 

(ii)  The  contractor  may  obtain  a  copy 
of  the  proposed  MH  construction 
contract  and 

(iii)  The  contractor  may  obtain  a  list 
of  the  sites. 

(2)  Responsibility  of  contractor.  The 
construction  contract  shall  provide  that 
the  contractor  is  responsible  for 
acceptable  completion  of  all  the  homes. 

(b)  Consultation  with  homebuyers. 
The  IHA  shall  provide  for  soliciting 
comments  from  homebuyers  and  other 
interested  parties,  as  provided  in 

§  905.225(c),  concerning  the  planning 
and  design  of  the  homes.  Any  changes 
resulting  from  such  consultation  shall  be 
consistent  with  HUD  standards  and  cost 
limitations  and  shall  be  subject  to  IHA 
and  HUD  field  office  approval. 

(c)  Financial  feasibility.  The 
application  shall  be  supported  by  signed 
applications  maintained  in  the  IHA's 
office  of  a  sufficient  number  of  selected 
homebuyers  who  are  able  and  willing  to 
pay  the  projected  administration  charge, 
meet  the  other  obligations  under  MHO 
Agreements  (see  S  905.416(b)).  and  enter 
into  MHO  Agreements.  HUD  may 
request  submission  of  the  applications, 
as  necessary,  to  determine  feasibility  of 
the  development. 

(d)  Rights  under  MHO  agreement  if 
project  fails  to  proceed.  Any  MHO 
Agreement  shall  be  subject  to 
revocation  by  the  IHA  if  the  IHA  or 
HUD  decides  not  to  proceed  with  the 
development  of  the  project  in  whole  or 
in  part.  In  such  event,  any  contribution 
made  by  the  homebuyer  or  Tribe  shall 
be  returned.  If  the  contribution  was  a 
land  contribution,  it  will  be  returned  to 
the  contributor. 

(e)  Mutual  Help  contribution.  See 

§  905.419.  I 

(f)  Insurance.  Upon  occupancy,  the      I 
homebuyer  is  responsible  for  payment 
of  insurance  coverage  as  part  of  its 
administration  charge  (see  §  905.427(b)). 

§  905.416    Selection  of  MH  homebuyers. 

(a)  Admission  policies— (1)  Low-  | 
y/Jco/ne/am;7/es.  An  IHA's  written 
admission  policies  for  the  MH  program. 
--  adopted  in  accordance  with  S  905.301.  j 
must  limit  admission  to  low-income  | 
famihes,  except  as  otherwise  permitted 
in  this  paragraph. 

(i)  An  IHA  may  provide  for  admission 
of  applicants  whose  family  income 
exceeds  the  levels  established  for  low- 
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income  families  to  the  MH  program 
operated  on  an  Indian  reservation  or  in 
an  Indian  area,  if  the  IHA  demonstrates 
to  HUD's  satisfaction  that  there  is  a 
need  for  housing  for  such  families  that 
cannot  reasonably  be  met  except  under 
this  program. 

(ii)  An  IHA  may  provide  for  admission 
of  a  non-Indian  applicant  to  the  MH 
program  operated  on  an  Indian 
reservation  or  in  an  Indian  area,  if  the 
IHA  determines  that  the  presence  of  the 
family  on  the  Indian  reservation  or  other 
Indian  area  is  essential  to  the  well-being 
of  Indian  families  and  the  need  for 
housing  for  the  family  cannot 
reasonably  be  met  except  under  thirf 
program.  If  the  IHA  permits  admission 
of  non-Indians  to  its  MH  program,  the 
IHA  must  specify  the  criteria  it  uses  to 
determine  whether  a  family's  presence 
is  essential  in  its  admission  policies. 

(2)  Limitation  on  number  of  units  for 
non-low  income  families.  The  number  of 
dwelling  units  in  any  project  assisted 
under  the  MH  program  that  may  be 
occupied  by  or  reserved  for  families  on 
Indian  reservations  and  other  Indian 
areas  whose  incomes  exceed  the  levels 
established  for  low-income  families  [i.e., 
applicants  admitted  under  paragraph 
(a)(l)(i}  of  this  section)  may  not  exceed 
whichever  of  the  following  is  higher: 

(i)  Ten  percent  of  the  dwelling  units  in 
the  project;  or 
(ii)  Five  dwelling  units. 

(3)  Different  standards  for  MH 
program.  The  IHA's  admission  policies 
for  MH  projects  should  be  different  from 
those  for  its  rental  or  Turnkey  III 
projects.  The  policies  for  the  MH 
program  should  provide  standards  for 
determining  a  homebuyer's: 

— Ability  to  provide  maintenance  for  the 

unit;  and 
— Potential  for  maintaining  at  least  the 

current  income  level. 

(b)  Ability  to  meet  homebuyer 
obligations.  A  family  shall  not  be 
selected  for  MH  housing  unless,  in 
addition  to  meeting  the  income  limits 
and  other  requirements  for  admission 
(see  §  905.301),  the  family  is  able  and 
willing  to  meet  all  obligations  of  an 
MHO  Agreement,  including  the 
obligations  to  perform  or  provide  the 
required  maintenance,  to  provide  the 
required  MH  Contribution  and  its  own 
utilities,  and  to  pay  the  administration 
charge. 

(c)  MH  waiting  list.  (1)  Families  who 
wish  to  be  considered  for  selection  for 
MH  housing  shall  apply  specifically  for 
such  housing.  A  family  oh  any  other  IHA 
waiting  list,  or  a  tenant  in  a  rental 
project  of  the  IHA,  must  also  submit  an 
application  for  selection  in  order  to  be 
considered  for  an  MH  project;  and 


(2)  The  IHA  shall  maintain  a  waiting 
list,  separate  from  any  other  IHA 
waiting  list,  of  families  that  have 
applied  for  MH  housing  and  that  have 
been  determined  to  meet  the  admission 
requirements.  The  IHA  shall  maintain 
an  MH  waiting  hst  in  accordance  with 
requirements  prescribed  by  HUD  and 
shall  make  selections  in  the  order  in 
which  they  appear  on  the  list. 

(d)  Making  the  selections.  Within  30 
days  after  HUD  approval  of  the 
application  for  a  project,  the  IHA  must 
proceed  with  preliminary  selection  of  as 
many  Homebuyers  as  there  are  homes 
in  the  project.  Preliminary  selection  of 
homebuyers  must  be  made  from  the  MH 
waiting  list  in  accordance  with  the  date 
of  application,  qualification  for  a 
Federal  preference  in  accordance  with 

§  905.305,  other  pertinent  factors  under 
the  IHA's  admissions  policies 
established  in  accordance  with 
§  905.301,  and  all  admissions  are  subject 
to  24  CFR  part  750.  Final  selection  of  a 
homebuyer  will  be  inade  only  after  the 
site  for  that  homebuyer  has  received 
final  site  approval  by  IHA  certification 
to  HUD,  or,  for  a  "high  risk"  IHA.  by  the 
HUD  field  office,  and  the  form  of  MH 
contribution  to  be  made  by  that 
homebuyer  (or  donated  for  that 
homebuyer)  has  been  determined. 

(e)  Principal  residence.  A  condition 
for  selection  as  a  homebuyer  is  that  the 
family  agrees  to  use  the  home  as  their 
principal  residence  during  the  term  of 
the  MHO  Agreement.  Ownership  or  use 
of  a  residence  other  than  the  MH  home 
that  would  continue  after  participation 
would  disqualify  a  family  from  the  MH 
program.  However,  there  are  two 
situations  that  are  deemed  not  to  violate 
the  principal  residence  requirement. 
First,  ownership  or  use  of  a  secondary 
home  that  is  necessary  for  the  family's 
livelihood  or  for  cultural  preservation, 
as  described  in  the  IHA's  admission  and 
occupancy  policy,  is  acceptable.  Second, 
a  family's  temporary  absence  from  its 
MH  home,  and  related  subleasing  of  it  is 
acceptable  if  it  is  done  for  reasons  and 
time  periods  prescribed  in  the  IHA's 
admission  and  occupancy  policy. 

(f)  Notification  of  applicants.  The  IHA 
shall  give  families  prompt  written  notice 
of  whether  or  not  they  have  been 
selected.  If  a  family  is  not  selected,  the 
notice  must  state  the  basis  for  the 
determination  and  that  the  family  is 
entitled  to  an  informal  hearing  by  the 
IHA  on  the  determination,  if  a  request 
for  a  hearing  is  made  within  a 
reasonable  time  (as  specified  in  the 
notice).  Such  a  hearing  should  be  held 
within  a  reasonable  time.  (Informal 
review  provisions  applicable  to  denial 
of  an  application  for  a  Federal 
preference  under  §  905.305  are 


contained  in  paragraph  (k)  of  that 
section.) 

(g)  Change  in  income.  (1)  If  a  family's 
income  changes  after  selection  but 
before  execution  of  the  MHO  agreement 
in  such  a  way  as  to  make  it  ineligible 
(either  too  high  or  too  low),  the  IHA  may 
reject  the  family  for  this  program. 
However,  even  a  family  with  an  income 
above  the  low-income  limits  may  be 
admitted  to  this  program,  provided  that 
the  number  of  such  families  admi'ted 
does  not  exceed  the  limit  stated  in 
paragraph  (a)(2)  of  this  section. 

(2)  If  a  family  s  income  changes  after 
the  MHO  agreement  is  executed  but 
before  the  unit  is  occupied  so  that  it  no 
longer  qualifies  for  the  program,  the  IHA 
may  reject  the  family  for  this  program.  If 
it  becomes  evident  that  a  family  s 
income  is  inadequate  to  meet  its 
obligations,  the  IHA  may  counsel  the 
family  about  other  housing  options,  such 
as  its  rental  program.  Inability  of  the 
family  to  meet  its  obligations  under  the 
homebuyer  agreement  is  grounds  for 
termination  of  the  agreement. 

(Information  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2577-0003) 

§905.419    MH  contribution. 

(a)  Amount  and  form  of  contribution. 
As  a  condition  of  occupancy,  the  MH 
homebuyer  will  be  required  to  provide 
an  MH  contribution.  Contributions  other 
than  labor  may  be  made  by  an  Indian 
Tribe  on  behalf  of  a  family. 

(1)  The  value  of  the  contribution  must 
be  $1500. 

(2)  The  MH  contribution  may  consist 
of  land,  labor,  cash,  materials, 
equipment,  or  any  combination  thereof. 
Land  contributed  to  satisfy  this 
requirement  must  be  owned  in  fee 
simple  by  the  homebuyer  or  must  be 
assigned  or  allotted  to  the  homebuyer 
for  his  or  her  use  before  application  for 
an  MH  unit.  Contributions  of  land 
donated  by  another  person  on  behalf  of 
the  homebuyer  will  satisfy  the 
requirement  for  an  MH  contribution.  A 
homebuyer  may  provide  cash  to  satisfy 
the  MH  contribution  requirement  where 
the  cash  is  used  for  the  purchase  of  land, 
labor,  or  materials  or  equipment  for  the 
homebuyer's  home. 

(3)  The  amount  of  credit  for  an  MH 
contribution  in  the  case  of  land,  labor,  or 
materials  or  equipment  shall  be  based 
upon  the  market  value  at  the  time  of  the 
contribution,  but  in  no  case  will  the 
credit  exceed  $1500.  In  the  case  of  labor, 
materials  or  equipment,  market  value 
shall  be  determined  by  the  contractor 
and  the  IHA.  In  the  case  of  Jand.  market 
value  shall  be  determined  by  the  IHA. 
but  in  no  case  will  the  credit  exceed 
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$1,500  pef  homesite.  The  use  of  labor, 
materials  or  equipment  as  MH 
contributions  must  be  reflected  by  a 
reduction  in  the  Total  Contract  Price 
stated  in  the  Construction  Contract  and 
the  amount  must  be  approved  by  the 
HUD  Held  office. 

(b)  Execution  of  agreements.  For 
projects  other  than  Self-Help 
development  projects,  MHO  Agreements 
must  be  signed  for  all  units  before 
execution  of  the  construction  contract 
for  the  project,  unless  the  IHA  obtains 
approval  by  the  HUD  field  office  of  an 
exception.  Land  leases  for  trust  land 
mus^be  signed  and  approved  by  BIA 
before  construction  start.  The  MHO 
Agreement  must  include  the 
homebuyer's  agreement  to  satisfy  the 
MH  contribution  requirement  before 
occupancy  of  the  unit. 

(c)  Total  contribution  to  be  furnished 
before  occupancy.  The  homebuyer 
cannot  occupy  the  unit  until  the  entire 
MH  contribution  is  provided  to  the  IHA. 
If  the  homebuyer  is  unable  or  unwilling 
to  provide  the  MH  contribution  before 
occupancy  of  the  project,  the  MHO 
Agreement  for  the  homebuyer  shall  be 
terminated,  any  MH  contribution  paid 
by  the  homebuyer  shall  be  refunded  in 
accordance  with  S  905.448,  and  the  IHA 
shall  select  a  substitute  homebuyer  from 
its  waiting  Ust. 

(d)  MH  contribution  in  event  of 
substitution  of  homebuyer.  If  an  MHO 
Agreement  is  terminated  and  a 
substitute  homebuyer  is  selected,  the 
amount  of  MH  contribution  to  be 
provided  by  the  substitute  homebuyer 
shall  be  in  accordance  with  paragraph 
(a)  of  this  section.  The  substitute 
homebuyer  may  not  occupy  the  unit 
until  the  complete  MH  contribution  has 
been  made. 

(e)  Disposition  of  contribution.  If  an 
MHO  Agreement  is  terminated  by  the 
IHA  or  the  homebuyer  before  the  date  of 
occupancy,  the  homebuyer  may  receive 
reimbursement  of  the  value  of  the  MH 
contribution  made  plus  other  amounts 
contributed  by  the  homebuyer.  in 
accordance  with  9  905.446. 

S  905.422    Commencement  of  occupancy. 

(a)  Notice.  (1)  Upon  acceptance  by  the 
IHA  from  the  contractor  of  the  home  as 
ready  for  occupancy,  the  IHA  shall 
determine  whether  the  homebuyer  has 
met  all  requirements  for  occupancy, 
including  satisfaction  in  full  of  the  MH 
contribution,  and  fulfilhnent  of 
mandatory  homebuyer  counseling 
requirements.  (See  S  905.453.)  The  IHA 
shall  notify  the  homebuyer  in  writing 
that  the  home  is  available  for  occupancy 
as  of  a  date  specified  in  the  notice, 
which  is  called  the  date  of  occupancy. 


(2)  If  the  IHA  determines  that  the 
homebuyer  has  not  fully  provided  the 
MH  contribution  or  met  any  of  the  other 
conditions  for  occupancy  by  the  date  of 
occupancy,  the  homebuyer  shall  be  sent 
a  notice  in  writing.  This  notice  must 
specify  the  date  by  which  all 
requirements  must  be  satisfied  and  shall 
advise  the  homebuyer  that  the  MHO 
Agreement  will  be  terminated  and  a 
substitute  homebuyer  selected  for  the 
unit  if  the  requirements  are  not  satisfied. 
(See  i  905.446  and  §  905.419(d).) 

(b)  Credits  to  MH  accounts  and 
reserves.  Promptly  after  the  date  of 
occupancy,  the  IHA  shall  credit  the 
amount  of  the  MH  contribution  to  the 
homebuyer's  accounts  and  reserves  in 
accordance  with  S  905.437  and  shall  give 
the  homebuyer  a  statement  of  the 
amounts  so  credited. 

§  905.425    Inspections,  responsibility  for 
Items  covered  by  warranty. 

(a)  Inspection  before  move-in  and 
identification  of  warranties.  (1)  To 
establish  a  record  of  the  condition  of  the 
home  on  the  date  of  occupancy,  the 
homebuyer  (including  a  subsequent 
homebuyer)  and  the  IHA  shall  make  an 
inspection  of  the  home  as  close  as 
possible  to,  but  not  later  than,  the  date 
the  homebuyer  takes  occupancy.  (The 
record  of  this  inspection  shall  be 
separate  from  the  certificate  of 
completion  required  by  S  905.260(f).  but 
the  inspections  may,  if  feasible,  be 
combined.)  After  the  inspection,  the  IHA 
representative  shall  give  the  homebuyer 
a  signed  statement  of  the  condition  of 
the  home  and  equipment  and  a  full 
written  description  of  all  homebuyer 
responsibilities.  The  homebuyer  shall 
sign  a  copy  of  the  statement, 
acknowledging  concurrence  or  stating 
objections;  and  any  differences  shall  be 
resolved  by  the  IHA  and  a  copy  of  the 
signed  inspection  report  shall  be  kept  at 
the  IHA.  This  written  statement  of  the 
condition  of  the  home  shall  not  limit  the 
homebuyer's  right  to  claim  latent  defects 
in  construction  that  may  be  covered  by 
warranties  referenced  in  paragraph 
(a)(2)  of  this  section. 

(2)  Within  30  days  of  commencement 
of  occupancy  of  each  home,  the  IHA 
shall  furnish  the  homebuyer  with  a  list 
of  applicable  contractors', 
manufacturers'  and  suppliers' 
warranties,  indicating  the  items  covered 
and  the  periods  of  the  warranties,  and 
stating  the  homebuyer's  responsibility 
for  notifying  the  IHA  of  any  deficiencies 
that  would  be  covered  under  the 
warranties. 

(b)  Inspections  during  contractors' 
warranty  periods,  responsibility  for 
items  covered  by  contractors ', 
manufacturers '  or  suppliers '  warranties. 


In  addition  to  the  inspection  required 
under  paragraph  (a)  of  this  section,  the 
IHA  will  inspect  the  home  regularly  in 
accordance  with  paragraph  (c). 
However,  it  is  the  responsibility  of  the 
homebuyer,  during  the  period  of  the 
applicable  warranties,  to  promptly 
inform  the  IHA  in  writing  of  any 
deficiencies  arising  during  the  warranty 
period  (including  manufacturers'  and 
suppliers'  warranties)  so  that  the  IHA 
may  enforce  any  rights  under  the 
applicable  warranties.  If  a  homebuyer 
fails  to  furnish  such  a  written  report  in 
time,  and  the  IHA  is  subsequently 
unable  to  obtain  redress  under  the 
warranty,  correction  of  the  deficiency 
shall  be  the  responsibility  of  the 
homebuyer. 

(c)  Annual  inspections.  The  IHA  shall 
perform  inspections  annually,  in 
accordance  with  S  905.428. 

(d)  Inspection  upon  termination  of 
agreement  If  the  MHO  Agreement  is 
terminated  for  any  reason  after 
commencement  of  occupancy,  the  IHA 
shall  inspect  the  home  after  notifying 
the  homebuyer  of  the  time  for  inspection 
and  shall  give  the  homebuyer  a  written 
statement  of  the  cost  of  any 
maintenance  work  required  to  put  the 
home  in  satisfactory  condition  for  the 
next  occupant  (see  §  905.446). 

(e)  Homebuyer  permission  for 
inspections:  participation  in  inspections. 
The  homebuyer  shall  permit  the  IHA  to 
inspect  the  home  at  reasonable  hours 
and  intervals  during  the  period  of  the 
MHO  Agreement  in  accordance  with 
rules  established  by  the  IHA.  The 
homebuyer  shall  be  notified  of  the 
opportunity  to  participate  in  the 
inspection  made  in  accordance  with  this 
section. 

S  905.426    Homebuyer  payments— pre- 
1976  protects. 

The  amount  of  the  required  monthly 
payment  for  a  homebuyer  in  an  MH 
project  placed  under  ACC  before  March 
9. 1978  is  determined  in  accordance  with 
the  MH  Agreement  and  provisions  of 
S§  905.315  and  905.102  concerning 
income.  Utility  reimbursements  are  not 
applicable  to  the  Mutual  Help  program, 

5  905.427    Homebuyer  payments— posl- 
1976  protects. 

(a)  Applicability.  The  amount  of  the 
required  monthly  payment  for  a 
homebuyer  in  an  MH  project  placed 
under  ACC  on  or  after  March  9, 1976. 
and  a  homebuyer  admitted  to  occupancy 
in  an  existing  project  on  or  after  the 
conversion  of  the  project  in  accordance 
with  5  905.455  is  determined  in 
accordance  with  ihis  section. 
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(b)  Establishment  of  schedule.  (1) 
Each  homebuyer  shall  be  required  to 
make  a  monthly  payment  ("required 
monthly  payment"),  in  accordance  with 
a  schedule  determined  by  the  IHA  and 
approved  by  HUD.  The  schedule  will 
provide  that  the  minimum  required 
monthly  payment  equal  the 
administration  charge. 

(2)  Subject  to  the  requirement  for 
payment  of  at  least  the  administration 
charge,  each  homebuyer  shall  pay  an 

•  amount  of  required  monthly  payment 
computed  by;  (i)  multiplying  adjusted 
income  (determined  in  accordance  with 
§  905.315)  by  a  specified  percentage;  and 
(ii)  subtracting  from  that  amount  the 
utility  allowance  determined  for  the 
unit.  The  specific  percentage  shall  be  no 
less  than  15  percent  and  no  more  than  30 
percent,  as  determined  by  the  IHA  and 
approved  by  HUD. 

(3)  The  IHA's  schedule  shall  provide 
that  the  required  monthly  payment  may 
not  be  more  than  a  maximum  amount. 
The  maximum  shall  not  be  less  than  the 
sum  of: 

(i)  The  administration  charge;  and 
(ii)  The  monthly  debt  service  amount 

shown  on  the  homebuyer's  purchase 

price  schedule. 

(4)  If  the  "required  monthly  payment" 
exceeds  the  administration  charge,  the 
amount  of  the  excess  shall  be  credited 
to  the  homebuyer's  monthly  equity 
payments  account  (see  9  905.437(b)). 

(c)  Administration  charge.  The 
administration  charge  should  reflect 
differences  in  expenses  attributable  to 
different  sizes  or  types  of  units.  It  is  the 
amount  budgeted  by  the  IHA  for 
monthly  operating  expenses  covering 
the  following  categories  (and  any  other 
operating  expense  categories  included  in 
the  IHA's  HUD-approved  operating 
budget  for  a  fiscal  year  or  other  period, 
excluding  any  operating  cost  for  which 
operating  subsidy  is  provided): 

(1)  Administrative  salaries,  payroll 
taxes,  etc.;  travel,  postage,  telephone 
and  telegraph,  office  supplies;  office 
space,  maintenance  and  utilities  for 
o^ice  space;  general  liability  insurance 
or  risk  protection  costs;  accounting 
services;  legal  expenses;  and  operating 
reserve  requirements  (5  905.431);  and 

(2)  General  expenses,  such  as 
premiums  for  fire  and  related  insurance, 
payments  in  lieu  of  taxes,  if  any,  and 
other  similar  expenses. 

(d)  Adjustments  in  the  amount  of  the 
required  monthly  payment.  (1)  After  the 
initial  determination  of  a  homebuyer's 
required  monthly  payment,  the  IHA 
shall  increase  or  decrease  the  amount  of 
such  payment  in  accordance  with  HUD 
regulations  to  refiect  changes  in 
adjusted  income  (pursuant  to  a 
reexamination  by  the  IHA  in  accordance 


with  3  905.315),  adjustments  in  the 
administration  charge,  or  in  any  of  the 
other  factors  affecting  computation  of 
the  homebuyer's  required  monthly 
payment. 

(2)  In  order  to  accommodate  wide 
fluctuations  in  required  monthly 
payments  due  to  seasonal  conditions,  an 
IHA  may  agree  with  the  homebuyer  for 
payments  to  be  made  in  accordance 
with  a  seasonally  adjusted  schedule 
which  assures  full  payment  of  the 
required  amount  for  each  year. 

(e)  Homebuyer  payment  collection 
policy.  Each  IHA  shall  estabhsh  and 
adopt  written  policies,  and  use  its  best 
efforts  to  obtain  compliance  to  assure 
the  prompt  payment  and  collection  of 
required  homebuyer  payments.  A  copy 
of  the  policies  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  a  homebuyer  upon 
request.  If  an  IHA  has  been  issued  a 
corrective  action  order  (see  S  905.135), 
the  IHA  policies  may  be  required  to  be 
approved  by  the  HUD  field  office. 

§  905.428    Maintenance,  utHlties,  and  use 
of  home. 

(a)  General.  Each  IHA  shall  establish 
and  adopt,  and  use  its  best  efforts  to 
obtain  compliance  with,  written  policies 
to  assure  full  performance  of  the 
respective  maintenance  responsibilities 
of  the  IHA  and  homebuyers.  A  copy  of 
such  written  policies  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  an  applicant  or 
homebuyer  upon  entry  into  the  program 
and  upon  request. 

(b)  Provisions  for  MH projects.  For 
MH  Projects,  the  written  maintenance 
policies  shall  contain  provisions  on  at 
least  the  following  subjects: 

(1)  The  responsibilities  of  homebuyers 
for  maintenance  and  care  of  their 
dwelling  units  and  common  property; 

(2)  Procedures  for  providing  advice 
and  technical  assistance  to  homebuyers 
to  enable  them  to  meet  their 
maintenance  responsibilities; 

(3)  Procedures  for  IHA  inspections  of 
homes  and  common  property; 

(4)  Procedures  for  IHA  performance  of 
homebuyer  maintenance  responsibilities 
(where  homebuyers  fail  to  satisfy  such 
responsibilities),  including  procedures 
for  charging  the  homebuyer's  proper 
account  for  the  cost  thereof; 

(5)  Special  arrangements,  if  any,  for 
obtaining  maintenance  services  from 
outside  workers  or  contractors;  and 

(6)  Procedlires  for  charging 
homebuyers  for  damage  for  which  they 
are  responsible. 

(c)  IHA  responsibility  in  MH  projects. 
The  IHA  shall  enforce  those  provisions 
of  a  Homebuyer's  Agreement  under 
which  the  homebuyer  is  responsible  for 


maintenance  of  the  home.  The  IHA  has 
overall  responsibility  to  HUD  for 
assuring  that  the  housing  is  being  kept  in 
decent,  safe,  and  sanitary  condition,  and 
that  the  home  and  grounds  are 
maintained  in  a  manner  that  will 
preserve  their  condition,  normal  wear 
and  tear  excepted.  Failure  of  a 
homebuyer  to  meet  the  obligations  for 
maintenance  shall  not  relieve  the  IHA  of 
responsibility  in  this  respect. 
Accordingly,  except  as  discussed  below, 
the  IHA  shall  conduct  a  complete 
interior  and  exterior  examination  of 
each  home  at  least  once  a  year,  and 
shall  furnish  a  copy  of  the  inspection 
report  to  the  homebuyer.  The  IHA  shall 
take  appropriate  action,  as  needed,  to 
remedy  conditions  shown  by  the 
inspection,  including  steps  to  assure 
performance  of  the  homebuyer's 
obligations  under  the  homebuyer's 
agreement.  The  IHA  may  inspect  the 
home  once  every  three  years,  in  lieu  of 
an  annual  inspection  where  the 
homebuyer 

(1)  Is  in  full  compliance  with  the 
original  terms  of  the  homebuyer's 
agreement,  including  payments,  and 

(2)  The  home  is  maintained  in  decent, 
safe,  and  sanitary  condition,  as  reflected 
by  the  last  inspection  by  the  IHA. 
However,  if  at  any  time  the  IHA 
determines  that  the  homebuyer  is  not  in 
compliance  with  the  homebuyer's 
agreement,  it  must  reinstitute  annual 
inspections. 

(d)  Homebuyer  responsibility  in  MH 
program.  (1)  The  homebuyer  shall  be 
responsible  for  routine  and  nonroutine 
maintenance  of  the  home,  including  all 
repairs  and  replacements  (including 
those  resulting  from  damage  from  any 
cause).  The  IHA  shall  not  be  obligated 
to  pay  for  or  provide  any  maintenance 
of  the  home  other  than  the  correction  of 
warranty  items  reported  during  the 
applicable  warranty  period. 

(2)  Homebuyer's  failure  to  perform 
maintenance,  (i)  Failure  of  the 
homebuyer  to  perform  maintenance 
obligations  constitutes  a  breach  of  the 
MHO  Agreement  and  grounds  for  its 
termination.  Upon  a  determination  by 
the  IHA  that  the  homebuyer  has  failed 
to  perform  its  maintenance  obligations, 
the  IHA  shall  require  the  homebuyer  to 
agree  to  a  specific  plan  of  action  to  cure 
the  breach  and  to  assure  future 
compliance.  The  plan  shall  provide  for 
maintenance  work  to  be  done  within  a 
reasonable  time  by  the  homebuyer,  with 
such  use  of  the  homebuyer's  account  as 
may  be  necessary,  or  to  be  done  bv  the 
IHA  and  charged  to  the  homebuyer's 
account,  in  accordance  with  §  905.437.  If 
the  homebuyer  fails  to  carry  out  the 
agreed-to  plan,  the  MHO  agreement 
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shall  be  terminated  in  accordance  with 
S  905.446. 

(ii)  If  the  IHA  determines  that  the 
condition  of  the  property  creates  a 
hazard  to  the  life,  health,  or  safety  of  the 
occupants,  or  if  there  is  a  risk  of  damage 
to  the  property  if  the  condition  is  not 
corrected,  the  corrective  work  shall  be 
done  promptly  by  the  IHA  with  such  use 
of  the  homebuyer's  accounts  as  the  IHA 
may  determine  to  be  necessary,  or  by 
the  homebuyer  with  a  charge  of  the  cost 
to  the  homebuyer's  accounts  in 
accordance  with  §  905.437. 

(iii)  Any  maintenance  work  performed 
by  the  IHA  shall  be  accounted  for 
through  a  work  order  stating  the  nature 
of  and  charge  for  the  work.  The  IHA 
shall  give  the  homebuyer  copies  of  all 
work  orders  for  the  home. 

(e)  Homebuyer's  responsibility  for 
utilities.  The  homebuyer  is  responsible 
for  the  cost  of  furnishing  utilities  for  the 
home.  The  IHA  shall  have  no  obligation 
for  the  utilities.  However,  if  the  IHA 
determines  that  the  homebuyer  is  unable 
to  pay  for  the  utilities  for  the  home,  and 
that  this  inabihty  creates  conditions  that 
are  hazardous  to  life,  health,  or  safety  of 
the  occupants  or  threatens  damage  to 
the  property,  the  IHA  may  pay  for  the 
utilities  on  behalf  of  the  homebuyer  and 
charge  the  homebuyer's  accounts  for  the 
costs,  in  accordance  with  §  905.437. 
When  the  homebuyer's  account  has 
been  exhausted,  the  IHA  shall  pursue 
termination  of  the  homebuyer  agreement 
and  may  offer  the  homebuyer  a  transfer 
into  the  rental  progranvif  a  unit  is 
available. 

(f)  Obligations  with  respect  to  home 
and  other  persons  and  property.  [1]  The 
homebuyer  shall  agree  to  abide  by  all 
provisions  of  the  MHO  Agreement 
concerning  homebuyer  responsibilities, 
occupancy  and  use  of  the  home. 

(2)  The  homebuyer  may  request  IHA 
permission  to  operate  a  small  business 
in  the  unit.  An  IHA  shall  grant  this 
authority  where  the  homebuyer  provides 
the  following  assurances  and  may 
rescind  this  authority  upon  violation  of 
any  of  the  following  assurances: 

(i)  The  unit  will  remain  the 
homebuyer's  principal  residence; 

(ii)  The  business  activity  will  not 
disrupt  the  basic  residential  nature  of 
the  housing  site;  and 

(iii)  The  business  will  not  require 
permanent  structural  changes  to  the  unit 
that  could  adversely  affect  a  future 
homebuyer's  use  of  the  unit.  The  IHA 
may  rescind  such  authority  whenever 
any  of  the  above  assurances  are 
violated, 
(gj  Structural  changes. 
(1)  A  homebuyer  shall  not  make  any 
structural  changes  in  or  additions  to  the 


home  unless  the  IHA  has  determined 
that  such  change  would  not: 

(i)  Impair  the  value  of  the  home,  the 
surrounding  homes,  or  the  project  as  a 
whole;  or 

(ii)  Affect  the  use  of  the  home  for 
residential  purposes. 

(2)(i)  Additions  to  the  home  include, 
but  are  not  limited  to,  energy- 
conservation  items  such  as  solar  panels, 
wood-burning  stoves,  flues  and 
insulation.  Any  changes  made  in 
accordance  with  this  section  shall  be  at 
the  homebuyer's  expense,  and  in  the 
event  of  termination  of  the  MHO 
Agreement  the  homebuyer  shall  not  be 
entitled  to  any  compensation  for  such 
changes  or  additions. 

(ii)  If  the  homebuyer  is  in  compliance 
with  the  terms  of  the  MHO  Agreement, 
the  IHA  may  agree  to  allow  the 
homebuyer  to  use  the  funds  in  the 
MEPA  for  betterments  and  additions  to 
the  MH  home.  In  such  event,  the  IHA 
shall  determine  whether  the  homebuyer 
will  be  required  to  replenish  the  NiEPA  , 
or  if  the  funds  are  to  be  loaned  to  the 
homebuyer  at  an  interest  rate 
determined  by  the  IHA.  The  homebuyer 
cannot  use  MEPA  funds  for  luxury 
items,  as  determined  by  the  IHA. 

(Information  collection  requirement 
contained  in  paragraph  (c)  has  l>een 
approved  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction  Act  of 
1980  and  assigned  OMB  control  number  2577- 
0114) 


S  905.431    Operating  reserve. 

(a)  The  IHA  shall  maintain  an 
operating  reserve  for  the  project  in  an 
amount  sufficient  for  working  capital 
purposes,  for  estimated  future 
nonroutine  maintenance  requirements 
for  IHA-owned  administrative  facilities 
and  cbmmon  property,  for  the  payment 
of  advance  premiums  for  insurance,  and 
for  unanticipated  project  requirements 
approved  by  HUD.  A  contribution  to  this 
reserve  shall  be  determined  by  the  IHA 
and  included  in  the  administration 
charge.  The  amount  of  this  contribution 
shall  be  increased  or  decreased 
annually  to  reflect  the  needs  of  the  IHA 
for  working  capital  and  for  reserves  for 
anticipated  future  expenditures  and 
shall  be  included  in  the  operating  budget 
submitted  to  the  HUD  field  office  for 
approval.  If  the  IHA  fails  to  maintain  an 
adequate  operating  reserve  level,  HUD 
may  declare  the  IHA  to  be"high  risk" 
and  require  that  the  IHA  develop  a  plan 
for  improving  its  financial  condition. 

(b)  At  the  end  of  each  fiscal  year  or 
other  budget  period,  the  project 
operating  reserve  shall  be: 

(1)  Credited  with  the  amount  by  which 
operating  receipts  exceed  operating 


expenses  of  the  project  for  the  budget 
period,  or 

(2)  Charged  with  the  amount  by  which 
operating  expenses  exceed  operating 
receipts  of  the  project  for  the  budget 
period,  to  the  extent  of  the  balance  in 
the  operating  reserve. 

S  905.434    Operating  subsidy. 

(a)  Scope.  This  section  authorizes  the 
use  of  operating  subsidy  for  Mutual 
Help  projects;  establishes  eligible  costs; 
and  provides  for  determination  of 
operating  subsidy  on  a  uniform  basis  for 
all  MH  projects. 

(b)  Eligible  costs.  The  reasonable  cost 
of  an. annual  independent  audit  is  an 
eligible  cost  for  operating  subsidy. 
Operating  subsidy  may  also  be  paid  to 
cover  proposed  expenditures  approved 
by  HUD  for  the  following  purposes: 

(1)  Administration  charges  for  vacant 
units  where  the  IHA  submits  evidence  to 
the  HUD  field  office's  satisfaction  that  it 
is  making  every  reasonable  effort  to  fill 
the  vacancies; 

(2)  Collection  losses  due  to  payment 
delinquencies  on  the  part  of  homebuyer 
families  whose  MHO  Agreements  have 
been  terminated  and  who  have  vacated 
the  home,  and  the  actual  cost  of  any 
maintenance  (including  repairs  and 
replacements)  necessary  to  put  the 
vacant  home  in  a  suitable  condition  for 
a  subsequent  homebuyer  family. 
Operating  subsidy  may  be  made 
available  for  these  purposes  only  afte 
the  IHA  has  previously  used  all 
available  homebuyer  credits.  Every 
reasonable  effort  shall  be  made  to 
collect  charges  from  a  vacated 
homebuyer,  including  court  judgments, 
professional  collection  services,  etc.,  as 
appropriate; 

(3)  The  costs  of  HUD-approved 
homebuyer  counseling  program(s)  but 
not  in  duplication  of  homebuyer 
counseling  costs  funded  under  a 
development  cost  budget  (in  accordance 
with  subpart  C); 

(4)  HUD-approved  costs  for  training 
and  related  travel  of  IHA  staff  and 
Commissioners; 

(5)  The  costs  of  a  HUD-approved 
professional  management  contract;  and 

(6)  Operating  costs  resulting  from  ' 
other  unusual  circumstances  justifying 
payment  of  operating  subsidy,  if 
approved  by  HUD. 

(c)  Ineligible  cost.  No  operating 
subsidy  shall  be  paid  for  utilities, 
maintenance,  or  other  items  for  which 
the  homebuyer  is  responsible  except,  as 
necessary,  to  put  a  vacant  home  in 
condition  for  a  subsequent  family  as 
provided  in  paragraph  (b)(2)  of  this 
section. 
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§  90S.437    Homebuyw  raservM  and 
accounts. 

(a)  Refundable  and  nonrefundable 
MH  reserves.  The  IHA  shall  establish 
separate  refundable  and  nonrefundable 
reserves  for  each  homebuyer  effective 
on  the  date  of  occupancy. 

(1)  The  ref'jndable  MH  reserve 
represents  a  homebuyer's  interest  in. 
funds  that  may  be  used  to  purchase  the 
home  at  the  option  of  the  homebuyer. 
The  IHA  shall  credit  this  account  with 
the  amount  of  the  homebuyer's  cash  MH 
contribution  or  the  value  of  the  labor, 
materials  or  equipment  MH 
contribution. 

(2)  The  nonrefundable  MH  reserve 
also  represents  a  homebuyer's  interest 
in  funds  that  may  be  used  to  purchase 
the  home  at  the  option  of  the 
homebuyer.  The  IHA  shall  credit  this 
account  with  the  amount  of  the 
homebuyer's  share  of  any  credits  for 
land  contributed  to  the  project  and  the 
homebuyer's  share  of  any  credit  for  non- 
land  contributions  by  a  terminated 
homebuyer. 

(b)  Equity  accounts— {"l)  Monthly 
equity  payments  account  ("MEPA").  The 
IHA  shall  maintain  a  separate  MEPA  for 
each  homebuyer.  The  IHA  shall  credit 
this  account  with  the  amount  by  which 
each  required  monthly  payment  exceeds 
the  administration  charge.  Should  the 
homebuyer  fail  to  pay  the  required 
monthly  payment,  the  IHA  may  elect  to 
reduce  the  MEPA  by  the  amount  owed 
each  month  towards  the  administration 
charge,  until  the  MEPA  has  been  fully 
expended.  The  MEPA  balance  must  be 
comprised  of  an  amount  backed  by  cash 
actually  received  in  order  for  any  such 
reduction  to  be  made. 

(2)  Voluntary  equity  payments 
account  ( "VEPA").  The  IHA  shall 
maintain  a  separate  VEPA  for  each 
homebuyer.  The  IHA  shall  credit  this 
account  with  the  amounts  of  any 
periodic  or  occasional  voluntary 
payments  (in  excess  of  the  required 
monthly  payment)  that  the  homebuyer 
may  desire  to  make  to  acquire 
ownership  of  the  home  within  a  shorter 
period  of  time.  The  IHA  may  amend  an 
individual  homebuyer's  MHOA  to 
permit  a  more  flexible  use  of  the  VEPA 
for  alterations  of  the  unit,  cosmetic 
changes,  additions,  betterments,  etc. 

(3)  Investment  of  equity  funds.  Funds 
held  by  the  IHA  in  the  equity  accounts 
of  all  the  homebuyers  in  the  project 
shall  be  invested  in  HUD-approved 
investments.  Income  earned  on  the 
investments  of  such  funds  shall 
periodically,  but  at  least  annually,  be 
prorated  and  credited  to  each 
homebuyer's  equity  accounts  in 
proportion  to  the  amount  in  each  such 
account  on  the  date  of  proration.  If  HUD 


determines  that  accounts  are  not 
properly  managed  and  has  issued  a 
corrective  action  order  pursuant  to 
S  905.135,  it  may  ultimately  remove 
responsibility  of  the  IHA  for  managing 
such  accounts  to  a  HUD-approved 
escrow  agent. 

(c)  Charges  for  maintenance.  [1]  If  the 
IHA  has  maintenance  work  done  in 
accordance  with  §  905.428(a),  the  cost 
thereof  shall  be  charged  to  the 
homebuyer's  MEPA. 

(2)  At  the  end  of  each  fiscal  year,  the 
debit  balance,  if  any  in  the  MEPA  shall 
be  charged,  first  to  the  voluntary  equity 
payments  account;  second,  to  the 
refundable  MH  reserve;  and  third,  to  the 
nonrefundable  MH  reserve,  to  the  extent 
of  the  credit  balances  in  that  account 
and  those  reserves. 

(3)  In  lieu  of  charging  the  debit 
balance  in  the  MEPA  to  the  homebuyer's 
refundable  MH  reserve  and/or 
nonrefundable  MH  reserve,  the  IHA 
may  allow  the  debit  balance  to  remain 
in  the  MEPA  pending  replenishment 
from  subsequent  credits  to  the 
homebuyer's  MEPA. 

(4)  The  IHA  shall  at  no  time  permit 
the  accumulation  of  a  debit  balance  in 
the  MEPA  in  excess  of  the  sum  of  the 
credit  balances  in  the  homebuyer's 
refundable  and  nonrefundable  MH 
reserves,  unless  the  expenditure  is 
required  to  alleviate  a  ha2:ard  to  the  life, 
health  or  safety  of  the  occupants,  or  to 
alleviate  risk  of  damage  to  the  property. 

(d)  Disposition  of  reserves  and 
accounts.  When  the  homebuyer 
purchases  the  home,  the  balances  in  the 
homebuyer's  reserves  and  accounts 
shall  be  disposed  of  in  accordance  with 
9  905.440.  If  the  MHO  agreement  is 
terminated  by  the  homebuyer  or  the 
IHA,  the  balances  in  the  homebuyer's 
reserves  and  accounts  shall  be  disposed 
of  in  accordance  with  S  905.446. 

(e)  Use  of  reserves  and  accounts: 
nonassignability.  The  homebuyer  shall 
have  no  right  to  receive  or  use  the  funds 
in  any  reserve  or  account  except  as 
provided  in  the  MHO  agreement,  and 
the  homebuyer  shall  not.  without 
approval  of  the  IHA  and  HUD.  assign, 
mortgage  or  pledge  any  rights  in  the 
MHO  agreement  or  to  any  reserve  or 
account. 


S  90S.440    Puret^aa*  of  horn*. 

(a)  General,  "the  IHA  provides  the 
family  an  opportunity  to  purchase  the 
dwelling  under  the  Mutual  Help  and 
Occupancy  Agrleement  (a  lease  with  an 
option  to  purchase),  under  which  the 
purchase  price  is  amortized  over  the 
period  of  occupancy,  in  accordance  with 
a  purchase  price  schedule.  For 
acquisition  undpr  the  MHO  agreement, 
see  paragraph  (ie)  of  this  section.  If  a 


homebuyer  wants  to  acquire  ownership 
in  a  shorter  period  than  that  shown  on 
the  purchase  price  schedule,  the 
homebuyer  may  exercise  his  or  her 
option  to  purchase  the  home  on  or  after 
the  date  of  occupancy,  but  only  if  the 
homebuyer  has  met  all  obligations  under 
the  MHO  agreement.  The  homebuyer 
may  obtain  financing,  from  the  IHA  or 
an  outside  source,  at  any  time,  to  cover 
the  remaining  purchase  price.  The 
financing  may  be  provided  using  such 
methods  as  a  mortgage  (e.g..  see  24  CFR 
203. 43h),  or  a  loan  agreement.  If  the 
homebuyer  is  able  to  obtain  Hnancing 
from  an  outside  source,  the  IHA  will 
release  the  homebuyer  from  the  MHO 
agreement  and  terminate  the 
homebuyer's  participation  in  this 
program.  For  acquisition  under  methods 
other  than  under  the  MHO  agreement, 
see  paragraph  (d)  of  this  section  and 
S  905.443. 

(b)  Purchase  price  and  purchase  price 
schedule. — (1)  Initial  purchase  price. 
The  IHA  shall  determine  the  initial 
purchase  price  of  a  home  for  the 
homebuyer  who  first  occupies  the  home, 
pursuant  to  an  MHO  Agreement  as 
follows  (unless  the  IHA.  after 
consultation  with  the  homebuyer.  has 
developed  an  alternative  method  of 
apportioning  among  the  homebuyers,  the 
amount  determined  in  Step  1,  and  the 
alternative  method  has  been  made  a 
part  of  the  HUD-approved  development 
program): 

Step  1:  From  the  estimated  Total 
Development  Cost  (TDC)  (including  the 
full  amount  for  contingencies  as 
authorized  by  HUD)  of  the  project  as 
shown  in  the  development  cost  budget 
in  effect  at  the  time  of  execution  of  the 
construction  contract,  deduct  the 
amounts,  if  any,  not  directly  attributable 
to  the  dwelling  cost  and  equipment, 
including,  but  not  limited  to: 

(i)  Relocation  costs, 

(ii)  Counseling  costs, 

(iii)  The  cost  of  any  community, 
administration  or  management  facihties. 
including  the  land,  equipment,  and 
furnishings  attributable  to  such  facilities 
as  set  forth  in  the  development  program 
for  the  project,  and 

(iv)  The  total  amount  attributable  to 
land  for  the  project 

(v)  Off-site  water  and  sewer, 

(vi)  Other  administrative  costs 
associated  with  the  development  of  the 
project. 

Step  2:  Multiply  the  amount 
determined  in  Step  1  by  a  fraction  of 
which  the  numerator  is  the  development 
cost  standard  for  the  size  and  type  of 
home  being  constructed  for  the 
homebuyer,  and  the  denominator  is  the 
sum  of  the  unit  development  cost 
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otandards  for  the  homes  of  various  sizes 
and  types  comprising  the  project. 

Step  3:  Determine  the  amount 
chargeable  to  development  costs,  if  any, 
for  acquisition  of  the  homesite. 

Step  4:  Add  the  amount  determined  in 
Step  3  to  the  amount  determined  in  Step 
2.  The  sum  determined  under  this  step 
shall  be  the  initial  purchase  price  of  the 
home. 

(2)  Purchase  price  schedule.  Promptly 
after  execution  of  the  construction 
contract,  the  IHA  shall  furnish  to  the 
homebuyer  a  statement  of  the  initial 
purchase  price  of  the  home,  and  a 
purchase  price  schedule  that  will  apply, 
based  on  amortizing  the  balance 
(purchase  price  less  the  MH 
contribution)  over  a  period,  not  less  than 
15  years  or  more  than  25  as  determined 
by  the  IHA,  at  an  interest  rate 
determined  by  the  IHA.  provided  that 
the  rate  does  not  exceed  the  prevailing 
interest  rate  for  Veterans 
Administration  guaranteed  mortgage 
loans  at  the  time  the  schedule  is 
established.  The  IHA  may  choose  to 
forego  charging  interest  and  calculate 
the  payment  with  an  interest  rate  of 
zero. 

(c)  Purchase  price  schedule  for 
subsequent  homebuyer. — (1)  Initial 
purchase  price.  When  a  subsequent? 
homebuyer  executes  the  Mutual  Help 
and  Occupancy  Agreement,  the 
purchase  price  for  the  subsequent 
homebuyer  shall  be  determined  by  the 
IHA  based  on  one  of  the  following 
procedures:  (i)  The  current  appraised 
value;  (ii)  the  current  replacement  cost 
of  the  home  on  (iii)  the  remaining 
purchase  price  of  the  unit. 

(2)  Purchase  price  schedule.  Each 
subsequent  homebuyer  shall  be 
provided  with  a  purchase  price 
schedule,  showing  the  monthly  declining 
purchase  price  over  the  term  of  the 
MHO  agreement,  commencing  with  the 
first  day  of  the  month  following  the 
effective  date  of  the  agreement. 

(d)  Notice  of  eligibility  for  financing. 
If  the  IHA  offers  IHA  homeownership 
financing  in  accordance  with  %  905.443 
and  has  funds  available  for  that 
purpose,  it  shall  determine,  at  the  time 
of  each  examination  or  reexamination  of 
the  family's  earnings  and  other  income, 
whether  the  homebuyer  is  eligible  for 
that  financing.  If  the  IHA  determines 
that  the  homebuyer  is  eUgible,  the  IHA 
shall  notify  the  homebuyer  in  writing 
that  IHA  homeownership  financing  is 
available  to  enable  the  homebuyer  to 
purchase  the  home,  if  the  homebuyer 
wishes  to  do  so  and,  that  if  the 
homebuyer  chooses  not  to  purchase  the 
home  at  that  time,  all  the  rights  of  a 
homebuyer  shall  continue  (including  the 
right  to  accumulate  credits  in  the  equity 


accounts)  and  all  obligations  under  the 
MHO  agreement  shall  continue 
(including  the  obligations  to  make 
monthly  payments  based  on  income). 
The  IHA  shall  convey  ownership  of  the 
home  when  the  homebuyer  exercises  the 
option  to  purchase  and  has  complied 
with  all  the  terms  of  the  MHO 
agreement.  The  homebuyer  can  exercise 
the  option  to  purchase  only  by  written 
notice  to  the  IHA,  in  which  the 
homebuyer  specifies  the  manner  in 
which  the  purchase  price  and  settlement 
costs  will  be  paid. 

(e)  Conveyance  of  home. — (i) 
Purchase  procedure.  In  accordance  with 
the  MHO  agreement,  the  IHA  shall 
convey  title  to  the  homebuyer  when  the 
balance  of  the  purchase  price  can  be 
covered  from  the  amount  in  the  two 
equity  accounts  (MEPA  and  VEPA).  The 
homebuyer  may  supplement  the  amount 
in  the  equity  accounts  with  reserves  or 
any  other  funds  of  the  homebuyer. 

(2)  Amounts  to  be  paid.  The  purchase 
price  shall  be  the  amount  shown  on  the 
purchase  price  schedule  for  the  month  in 
which  the  settlement  date  falls. 

(3)  Settlement  costs.  Settlement  costs 
are  the  costs  incidental  to  acquiring 
ownership,  including  the  costs  and  fees 
for  credit  report,  field  survey,  title 
examination,  title  insurance, 
inspections,  attorneys  other  than  the 
IHA's  attorney,  closing,  recording, 
transfer  taxes,  financing  fees  and 
mortgage  loan  discount.  Settlement 
costs  shall  be  paid  by  the  homebuyer 
who  may  use  equity  accounts  or 
reserves  available  for  the  purchase  in 
accordance  with  paragraph  (e)(4)  of  this 
section. 

(4)  Disposition  of  homebuyer  accounts 
and  reserves.  When  the  homebuyer 
purchases  the  home,  the  net  credit 
balances  in  the  homebuyer's  equity 
accounts  (MEPA  and  VEPA.  as 
described  in  §  905.437).  supplemented  by 
the  nonrefundable  MH  reserve  and  then 
the  refundable  MH  reserve,  shall  be 
applied  in  the  following  order 

(i)  For  the  initial  payment  for  fire  and 
extended  coverage  insurance  on  the 
home  after  conveyance  if  the  IHA 
finances  purchase  of  the  home  in 
accordance  with  S  905.443; 

(ii)  For  settlement  costs,  if  the 
homebuyer  so  directs: 

(iii)  For  the  purchase  price;  and 

(iv)  The  balance,  if  any.  for  refund  to 
the  homebuyer. 

(5)  Settlement.  A  home  shall  not  be 
conveyed  until  the  homebuyer  has  met 
all  the  obligations  under  the  MHO 
Agreement,  except  as  provided  for  in 
5  905.440(e)(8).  The  settlement  date  shall 
be  mutually  agreed  upon  by  the  parties. 
On  the  settlement  date,  the  homebuyer 
shall  receive  the  documents  necessary 


to  convey  to  the  homebuyer  the  IHA's 
right,  title,  and  interest  in  the  home, 
subject  to  any  applicable  restrictions  or 
covenants  as  expressed  in  such 
documents.  The  required  docimients  . 
shall  be  approved  by  the  attorneys 
representing  the  IHA  and  HUD.  and  by 
the  homebuyer  or  the  homebuyer's 
attorney.  I 

(6)  IHA  investment  and  use  of     ' 
purchase  price  payments.  After 
conveyance,  all  homebuyer  funds  held 
or  received  by  the  IHA  from  the  sale  of 
a  Unit  in  a  project  financed  with  grants 
shall  be  held  separate  from  other  project 
funds,  and  shall  be  used  for  purposes 
related  to  low-income  housing  use.  as 
approved  by  HUD.  Homebuyer  funds 
held  or  received  by  the  IHA  from  the 
sale  to  a  homebuyer  of  a  unit  in  a 
project  financed  by  loans  are  subject  to 
loan  forgiveness.  Homebuyer  funds 
include  the  amount  applied  to  payment 
of  the  purchase  price  from  the  equity 
accounts  (MEPA  and  VEPA),  any  cash 
paid  by  the  homebuyer  for  application 
to  the  purchase  price  and,  if  the  IHA 
finances  purchase  of  the  home  in 
accordance  with  §  905.446,  any  portion 
of  the  mortgage  payments  by  the 
homeowner  attributable  to  payment  of 
the  debt  service  (principal  and  interest) 
on  the  mortgage. 

(7)  Removal  of  home  from  MH 
program.  When  a  home  has  been 
conveyed  to  the  homebuyer,  whether  or 
not  with  IHA  financing,  the  unit  is 
removed  from  the  IHA's  MH  project 
under  its  ACC  with  HUD.  If  the  IHA  has 
provided  financing,  its  relationship  with 
the  homeowner  is  transformed  by  the 
conveyance  to  that  of  lender,  in 
accordance  with  the  documents 
executed  during  settlement. 

(8)  Homebuyers  with  delinquencies.  If 
a  homebuyer  has  a  delinquency  at  the 
end  of  the  amortization  period,  the  unit 
is  no  longer  available  for  assistance 
from  HUD  or  the  IHA.  even  though  the 
unit  has  not  been  conveyed.  The  IHA 
must  take  action  to  terminate  the 
MHOA  or  to  develop  a  repayment 
schedule  for  the  remaining  balance  to  be 
completed  in  a  reasonable  period,  but 
not  longer  than  three  years.  The 
payment  should  be  equal  to  a  monthly 
pro-rated  share  of  the  remaining  balance 
owed  by  the  homebuyer,  plus  an 
administrative  fee  consisting  of  the  cost 
of  insurance  and  the  IHA's  processing 
cost.  If  the  homebuyer  fails  to  meet  the 
requirements  of  the  repayment  schedule, 
the  IHA  should  proceed  immediately 
with  eviction. 

S  905.443    IHA  honwownership  financing. 

(a)  Eligibility.  If  the  IHA  offers 
homeownership  financing,  the 
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homebuyer  is  eligible  for  it  when  the 
IHA  determines  that: 

(1)  The  hcHnebuyer  can  pay  (from  the 
balance  in.the  homebuyer's  reserves  or 
accounts,  or  from  other  sources): 

(i)  The  amount  necessary  for 
settlement  costs;  and 

(ii)  The  initial  payment  for  fire  and 
extended  coverage  insurance  carried  on 
the  home  after  conveyance;  and 

(iii)  Maintenance  reserve  (at  the 
option  of  the  IHA). 

(2)  The  homebuyer's  income  has 
reached  the  level,  and  is  likely  to 
continue  at  such  level,  at  which  30 
percent  of  monthly  adjusted  income  is  at 
least  equal  to  the  sum  of  the  monthly 
debt  service  amount  shown  on  the 
homebuyer's  purchase  price  schedule 
and  the  IHA's  estimates  (subject  to 
approval  by  the  HUD  field  office)  of  the 
following  monthly  payments  and 
allowances: 

(i)  Payment  for  fire  and  extended 
coverage  insurance; 

(ii)  Payment  for  taxes  and  special 
assessments,  if  any; 

(iii)  The  IHA  mortgage  servicing 
charge; 

(iv)  Amount  necessary  for 
maintenance  of  the  home;  and 

(v)  Amount  necessary  for  utilities  for 
the  home. 

(b)  Promissory  note,  mortgage,  and 
mortgage  amortization  schedule. 

(1)  When  IHA  homeownership 
financing  is  utilized,  the  homebuyer 
shall  execute  and  deliver  a  promissory 
note  and  mortgage.  The  mortgage  shall 
be  a  first  lien  on  the  property  recorded 
by  the  IHA  at  the  BIA  Utle  plant,  if 
applicable,  and/or  other  Tribal 
approved  agencies  or  departments  used 
for  such  purposes.  It  shall  be  in  a  form 
approved  by  the  HUD  field  office  and 
shall  secure  performance  of  all  the  terms 
and  conditions  of  the  promissory  note. 
The  principal  amount  of  the  promissory 
note  shall  be  equal  to  the  amount  of  the 
unpaid  balance  of  the  purchase  price  of 
the  home  as  determined  in  accordance 
with  S  905.440. 

(2)  The  IHA  shall  furnish  the 
homebuyer  at  settlement  with  a 
mortgage  amortization  schedule  based 
on  the  principal  amount  of  the 
promissory  note.  This  schedule  shall 
provide  for  level  monthly  reduction  in 
and  complete  amortization  of  the 
principal  amount  of  the  promissory  note, 
based  upon  debt  service  needed  to 
complete  the  amortization.  The 
amortization  period  shall  commence  on 
the  first  day  of  the  month  following  the 
date  of  settlement  and  shall  end  on  the 
first  day  after  the  end  of  the  period 
shown  on  the  amortization  schedule. 
The  rate  of  interest,  if  any,  shall  be 
determined  by  the  IHA. 


(c)  Monthly  payment.  The  promissory 
note  or  mortgage  shall  require  the 
homeowner  to  make  a  monthly  payment 
to  the  IHA  equal  to  the  sum  of  the 
following: 

(1)  Insurance.  An  amount  sufficient  to 
provide  the  IHA  with  funds  for  payment 
of  the  insurance  premium  for  fire  and 
extended  coverage  insurance  in  an 
amount  and  on  terms  acceptable  to 
HUD  (which  policy  shall  be  maintained 
until  termination  of  the  obligation  under 
the  mortgage.) 

(2)  Taxes.  An  amount  sufficient  to  pay 
taxes  and  any  special  assessments 
when  next  due. 

(3)  Mortgage  service  fee.  A 
representation  of  the  IHA's  monthly 
cost,  as  approved  by  HUD. 

(4)  Mortgage  debt  service  payment. 
As  shown  on  the  mortgage  amortization 
schedule. 

(5)  Maintenance  reserve.  An  amount 
to  replenish  the  reserve  when  required. 

(d)  Application  of  monthly  payment. 
Each  monthly  payment  shall  be  applied 
by  the  IHA  in  the  following  order: 

(1)  Insurance  premium; 

(2)  Taxes,  or  payments  in  lieu  of 
taxes,  and  special  assessments; 

(3)  Mortgage  servicing  charge; 

(4)  Monthly  debt  service;  and 

(5)  Replenishment  of  the  maintenance 
reserve,  if  applicable. 

(e)  Reduced  payment  resulting  from 
reduced  income.  If  the  homeowner's 
family  income  is  reduced  because  of 
circumstances  beyond  the  homeowner's 
control,  to  a  point  where  30  percent  of 
the  monthly  adjusted  income  is 
insufficient  to  pay  the  required  monthly 
payment,  the  IHA  must  reduce  the 
monthly  payment  using  the  following 
guidelines: 

(1)  The  payment  shall  be  the  greater 
of: 

(i)  30  percent  of  the  monthly  adjusted 
income,  or 

(ii)  The  sum  of  the  monthly  amounts 
for  insurance,  taxes  and  assessments,  if 
any,  and  the  mortgage  servicing  charge. 

(2)  The  period  of  reduced  payments 
should  be  for  the  minimum  amount  of 
time  projected  by  the  IHA  to  be  needed 
by  the  family  to  recover  from  the  cause 
of  the  lost  income — normally  no  longer 
than  12  months. 

(3)  The  IHA  and  homeowner  should 
execute  a  payment  plan  reflecting  the 
agreed  upon  reduced  payment  amount 
and  term. 

(4)  The  IHA  will  apply  the  monthly 
payment,  to  the  extent  that  there  are 
funds  available,  in  the  order  specified  in 
paragraph  (d)  of  this  section. 

(f)  Transformation  ofMH 
relationship.  Upon  conveyance  of  the 
home  with  IHA  financing,  the 
relationship  of  the  IHA  and  homebuyer 


is  transformed  to  that  of  mortgagee 
(lender)  and  mortgagor  (borrower),  and 
the  MH  program  rules  are  no  longer 
applicable  to  the  unit. 

§905.446    Termination  of  MHO  agrMment 

(a)  Termination  upon  breach.  (1)  In 
the  event  the  homebuyer  fails  to  comply 
with  any  of  the  obligations  under  the 
MHO  agreement,  the  IHA  may  terminate 
the  MHO  agreement  by  written  notice  to 
the  homebuyer,  enforced  by  eviction 
procedures  applicable  to  landlord- 
tenant  relationships.  Foreclosure  is  an 
inappropriate  method  for  enforcing 
termination  of  the  homeownership 
agreement,  which  constitutes  a  lease 
(with  an  option  to  purchase).  The 
homebuyer  is  a  lessee  during  the  term  of 
the  agreement  and  acquires  no  equitable 
interest  in  the  home  until  the  option  to 
purchase  is  exercised. 

(2)  Misrepresentation  or  withholding 
of  material  information  in  applying  for 
admission  or  in  connection  with  any 
subsequent  reexamination  of  income 
and  family  composition  constitutes  a 
breach  of  the  homebuyer's  obligations 
under  the  MHO  agreement. 
Termination,  as  used  in  the  MHO 
agreement,  does  not  include  acquisition 
of  ownership  by  the  homebuyer. 

(b)  Notice  of  termination  of  MHO 
agreement  by  the  IHA,  right  of 
homebuyer  to  respond.  Termination  of 
the  MHO  agreement  by  the  IHA  for  any 
reason  shall  be  by  written  notice  of 
termination.  Such  notice  shall  be  in 
compliance  with  the  terms  of  the  MHO 
agreement  and,  in  all  cases,  shall  afford 
a  fair  and  reasonable  opportunity  to 
have  the  homebuyer's  response  heard 
and  considered  by  the  IHA.  Such 
procedures  shall  comply  with  the  Indian 
Civil  Rights  Act,  if  applicable,  and  shall 
incorporate  all  the  steps  and  provisions 
needed  to  comply  with  State,  local,  or 
Tribal  law,  with  the  least  possible  delay. 
(See  §  905.340.) 

(c)  Termination  of  MHO  agreement 
by  homebuyer.  The  homebuyer  may 
terminate  the  MHO  Agreement  by  giving 
the  IHA  written  notice  in  accordance 
with  the  agreement.  If  the  homebuyer 
vacates  the  home  without  notice  to  the 
IHA,  the  homebuyer  shall  remain 
subject  to  the  obligations  of  the  MHO 
agreement,  including  the  obligation  to 
make  monthly  payments,  until  the  IHA 
terminates  the  MHO  agreement  in 
writing.  Notice  of  the  termination  shall 
be  communicated  by  the  IHA  to  the 
homebuyer  to  the  extent  feasible  and 
the  termination  shall  be  effective  on  the 
date  stated  in  the  notice. 

(d)  Disposition  of  funds  upon 
termination  of  the  MHO  agreement.  If 
the  MHO  agreement  is  terminated,  the 
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balances  in  the  homebuyer's  accounts 
and  reserves  shall  be  disposed  of  as 
follows: 

(1)  The  MEPA  shall  be  charged  with: 
(i)  Any  maintenance  and  replacement 
cost  incurred  by  the  IHA  to  prepare  the 
home  for  the  next  occupant; 

(ii)  Any  amounts  the  homebuyer  owes 
the  IHA,  including  required  monthly 
payments; 

(iii)  The  required  monthly  payment  for 
the  period  the  home  is  vacant,  not  to 
exceed  60  days  from  the  date  of  receipt 
of  the  notice  of  termination,  or  if  the 
homebuyer  vacates  the  home  without 
notice  to  the  IHA,  for  the  period  ending 
with  the  effective  date  of  termination  by 
the  IHA;  and 

(iv)  The  cost  of  securing  a  vacant  unit, 
the  cost  of  notification  and  associated 
termination  tasks,  and  the  cost  of 
storage  and/or  disposition  of  personal 
property. 

(2)  If.  after  making  the  charges  in 
accordance  with  paragraph  (d)(1)  of  this 
section,  there  is  a  debit  balance  in  the 
MEPA,  the  IHA  shall  charge  that  debit 
balance,  first  to  the  VEPA;  second,  to 
the  refundable  MH  reserve;  and  third,  to 
the  nonrefundable  MH  reserve,  to  the 
extent  of  the  credit  balances  in  these 

.  reserves  and  account.  If  the  debit 
balance  in  the  MEPA  exceeds  the  sum  of 
the  credit  balances  in  these  reserves  and 
account,  the  homebuyer  shall  be 
required  to  pay  to  the  IHA  the  amount  of 
the  excess. 

(3)  If,  after  making  the  charges  in 
accordance  with  paragraphs  (d)  (1)  and 
(2)  of  this  section,  there  is  a  credit 
balance  in  the  MEPA,  this  amount  shall 
be  refunded,  except  to  the  extent  it 
reflects  the  value  of  land  donated  on 
behalf  of  the  family.  Similarly,  any 
credit  balance  remaining  in  the  VEPA 
after  making  the  charges  described 
above  shall  be  refunded. 

(4)  Any  credit  balance  remaining  in 
the  refundable  MH  reserve  after  making 
the  charges  described  above  shall  be 
refunded  to  the  homebuyer. 

(5)  Any  credit  balance  remaining  in 
the  nonrefundable  MH  reserve  after 
making  the  charges  described  above 
shall  be  retained  by  the  IHA  for  use  by 
the  subsequent  homebuyer. 

(e)  Settlement  upon  termination — (1) 
Time  for  settlement.  Settlement  with  the 
homebuyer  following  a  termination  shall 
be  made  as  promptly  as  possible  after 
all  charges  provided  in  paragraph  (d)  of 
this  section  have  been  determined  and 
the  IPiA  has  given  the  homebuyer  a 
statement  of  such  charges.  The 
homebuyer  may  obtain  settlement 
before  determination  of  the  actual  cost 
of  any  maintenance  required  to  put  the 
home  in  satisfactory  condition  for  the 
next  occupant,  if  the  homebuyer  is 


willing  to  accept  the  IHA's  estimate  of 
the  amount  of  such  cost.  In  such  cases, 
the  amounts  to  be  charged  for 
maintenance  shall  be  based  on  the 
IHA's  estimate  of  the  cost  thereof. 

(2)  Disposition  of  personal  property. 
Upon  termination,  the  IHA  may  dispose 
of  any  item  of  personal  property 
abandoned  by  the  homebuyer  in  the 
home,  in  a  lawful  manner  deemed 
suitable  by  the  IHA.  Proceeds,  if  any, 
after  such  disposition,  may  be  applied  to 
the  payment  of  amounts  owned  by  the 
homebuyer  to  the  IHA- 

(f)  Responsibility  of  IHA  to  terminate. 
(1)  The  IHA  is  responsible  for  taking 
appropriate  action  with  respect  to  any 
noncompliance  with  the  MHO 
agreement  by  the  homebuyer.  In  cases 
of  noncompliance  that  are  not  corrected 
as  provided  further  in  this  paragraph,  it 
is  the  responsibility  of  the  IHA  to 
terminate  the  MHO  agreement  in 
accordance  with  the  provisions  of  this 
section  and  to  institute  eviction 
proceedings  against  the  occupant. 

(2)  As  promptly  as  possible  after  a 
noncompliance  comes  to  the  attention  of 
the  IHA.  the  IHA  shall  discuss  the 
matter  with  the  homebuyer  and  give  the 
homebuyer  an  opportunity  to  identify 
any  extenuating  circumstances  or 
complaints  which  may  exist  A  plan  of 
action  shall  be  agreed  upon  that  will 
specify  how  the  homebuyer  will  come 
into  compliance,  as  well  as  any  actions 
by  the  IHA  that  may  be  appropriate. 
This  plan  shall  be  in  writing  and  signed 
by  both  parties. 

(3)  CompUance  with  the  plan  shall  be 
checked  by  the  IHA  not  later  than  30 
days  from  the  date  thereof.  In  the  event 
of  refusal  by  the  homebuyer  to  agree  to 
such  a  plan  or  failure  by  the  homebuyer 
to  comply  with  the  plan,  the  IHA  shall 
issue  a  notice  of  termination  of  the 
MHO  agreement  and  evict  the 
homebuyer  in  accordance  with  the 
provisions  of  this  section  on  the  basis  of 
the  noncompliance  with  the  MHO 
agreement. 

(4)  A  record  of  meetings  with  the 
homebuyer,  written  plans  of  action 
agreed  upon  and  all  other  related  steps 
taken  in  accordance  with  paragraph  (f) 
shall  be  maintained  by  the  IHA  for 
inspection  by  HUD. 

(g)  Subsequent  use  of  unit.  After 
termination  of  a  homebuyer's  interest  in 
the  unit,  it  remains  as  part  of  the  MH 
project  under  the  ACC.  The  IHA  must 
follow  its  policies  for  selection  of  a 
subsequent  homebuyer  for  the  unit 
under  the  MH  program.  (See  9  905.449(g) 
for  use  of  unit  if  no  qualified  subsequent 
homebuyer  is  available.) 


§905.449    SuccMSion  upon  death  or 
mental  incapacity. 

(a)  Definition  of  "event  "Event  means 
the  death  or  mental  incapacity  of  all  of 
the  persons  who  have  executed  the 
MHO  agreement  as  homebuyers. 

(b)  Designation  of  successor  by 
homebuyer.  (1)  A  homebuyer  may 
designate  a  successor  who,  at  the  time 
of  the  "event",  would  assume  the  status 
of  homebuyer,  provided  that  at  that  time 
he  or  she  meets  the  conditions  stated  in 
paragraph  (c)  of  this  section.  The 
designation  shall  be  made  at  the  time  of 
execution  of  the  MHO  agreement,  and 
the  homebuyer  may  change  the 
designation  at  any  later  time  by  written 
notice  to  the  IHA. 

(c)  Succession  by  persons  designated 
by  homebuyer.  (1)  Upon  occurrence  of 
an  "event",  the  person  designated  as  the 
successor  shall  succeed  to  the  former 
homebuyer's  rights  and  responsibilities 
under  the  MHO  agreement  if  the 
designated  successor  meets  the 
following  conditions: 

(i)  The  successor  is  a  family  member 
and  will  make  the  home  his  or  her 
primary  residence; 

(ii)  The  successor  is  willing  and  able 
to  pay  the  administration  charge  and  to 
perform  the  obligations  of  a  homebuyer 
under  an  MHO  agreement; 

(iii)  The  successor  satisfies  program 
eligibility  requirements;  and 

(iv)  The  successor  executes  an 
assumption  of  the  former  homebuyer's 
obligations  under  the  MHO  agreement. 

(2)  If  a  successor  satisfies  the 
requirements  of  paragraphs  (c)(1)  of  this 
section  except  for  paragraph  (c)(l)(iii), 
the  successor  may  execute  an  outright 
purchase  of  the  home. 

(d)  Designation  of  successor  by  IHA. 
If  at  the  time  of  the  event  there  is  no 
successor  designated  by  the  homebuyer, 
or  if  any  of  the  conditions  in  paragraph 
(c)  of  this  section  are  not  met  by  the 
designated  successor,  the  IHA  may 
designate,  in  accordance  with  its 
occupancy  policy,  any  person  who 
qualifies  under  paragraph  (c>. 

(e)  Occupancy  by  appointed  guardian. 
If  at  the  time  of  the  event  there  is  no 
qualified  successor  designated  by  the 
homebuyer  or  by  the  IHA  in  accordance 
with  the  foregoing  paragraphs  of  this 
section,  and  a  minor  child  or  children  of 
the  homebuyer  are  living  in  the  home, 
the  IHA  may.  in  order  to  protect  their 
continued  occupancy  and  opportunity 
for  acquiring  ownership  of  the  home, 
approve  as  occupant  of  the  home  an 
appropriate  adult  who  has  been 
appointed  legal  guardian  of  the  children 
with  a  duty  to  perform  the  obligations  of 
the  MI  lO  agreement  in  their  interest  and 
behalf. 
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(f)  Succession  and  occupancy  on  trust 
land.  In  the  case  of  a  home  on  trust  land 
subject  to  restrictions  on  alienation 
under  federal  law  (including  federal 
trust  or  restricted  land  and  land  subject 
to  trust  or  restriction  under  State  law), 
or  under  State  or  Tribal  law  where  such 
laws  do  not  violate  federal  statutes,  a 
person  who  is  prohibited  by  law  from 
succeeding  to  the  IHA's  interest  on  such 
land  may,  nevertheless,  continue  in 
occupancy  with  all  the  rights, 
obligations  and  benefits  of  the  MHO 
agreement,  modified  to  conform  to  these 
restrictions  on  succession  to  the  land. 

(g)  Termination  in  absence  of 
qualified  successor.  If  there  is  no 
qualified  successor  in  accordance  with 
the  IHA's  approved  policy,  the  IHA  shall 
terminate  the  MHO  agreement  and 
select  a  subsequent  homebuyer  from  the 
top  of  the  waiting  list  to  occupy  the  unit 
under  a  new  MHO  agreement.  If  a  new 
homebuyer  is  unavailable  or  if  the  home 
cannot  continue  to  be  used  for  low- 
income  housing  in  accordance  with  the 
Mutual  Help  program,  the  IHA  may 
submit  an  application  to  HUD  to 
approve  a  disposition  of  the  home,  in 
accordance  with  subpart  M. 

§905.452    Mscellamous. 

(a)  Annual  statement  to  homebuyer. 
The  IHA  shall  provide  an  annual 
statement  to  the  homebuyer  that  sets 
forth  the  credits  and  debits  to  the 
homebuyer  equity  accounts  and 
reserves  during  the  year  and  the  balance 
in  each  account  at  the  end  of  each  IHA 
fiscal  year.  The  statement  shall  also  set 
forth  the  remaining  balance  of  the 
purchase  price. 

(b)  Insurance  before  transfer  of 

o  wnership,  repair  or  rebuilding— {\ ) 
Insurance.  The  IHA  shall  carry  all 
insurance  prescribed  by  HUD,  including 
fire  and  extended  coverage  insurance 
upon  the  home. 

(2)  Repair  or  rebuilding.  In  the  event 
the  home  is  damaged  or  destroyed  by 
fire  or  other  casualty,  the  IHA  shall 
consult  with  the  homebuyers  as  to 
whether  the  home  shall  be  repaired  or 
rebuilt.  The  IHA  shall  use  the  insurance 
proceeds  to  have  the  home  repaired  or 
rebuilt  unless  there  is  good  reason  for 
not  doing  so.  In  the  event  the  IHA 
determines  that  there  is  good  reason 
why  the  home  should  not  be  repaired  or 
rebuilt  and  the  homebuyer  disagrees,  the 
matter  shall  be  submitted  to  the  HUD 
field  office  for  final  determination.  If  the 
final  deteimination  is  that  the  home 
should  not  be  repaired  or  rebuilt,  the 
IHA  shall  terminate  the  MHO 
agreement,  and  the  homebuyer's 
obligation  to  make  required  monthly 
payments  shall  be  deemed  to  have 


terminated  as  of  the  date  of  the  damage 
or  destruction. 

(3)  Suspension  of  payments.  In  the 
event  of  termination  of  a  MHO 
Agreement  because  of  damage  or 
destruction  of  the  home,  or  if  the  home 
must  be  vacated  during  the  repair 
period,  the  IHA  will  use  its  best  efforts 
to  assist  in  relocating  the  homebuyer.  If 
the  home  must  be  vacated  during  the 
repair  period,  reguired  monthly 
payments  shall  be  suspended  during  the 
vacancy  period. 

(c)  Notices.  Any  notices  by  the  IHA  to 
the  homebuyer  required  under  the  MHO 
Agreement  or  by  law  shall  be  delivered 
in  nvriting  to  the  homebuyer  personally 
or  to  any  adult  member  of  the 
homebuyer's  family  residing  in  the 
home,  or  shall  be  sent  by  certified  mail, 
return  receipt  requested,  properly 
addressed,  postage  prepaid.  Notice  to 
the  IHA  shall  be  in  writing  and  either 
delivered  to  an  IHA  employee  at  the 
office  of  the  IHA,  or  sent  to  the  IHA  by 
certified  mail,  return  receipt  requested, 
properly  addressed,  postage  prepaid. 

§  905.453    Countellng  of  homebuyer*. 

(a)  General.  The  IHA  shall  provide 
counseling  to  homebuyers  in  accordance 
with  this  section.  The  purpose  of  the 
counseling  program  shall  be  to  develop: 

(1)  A  full  understanding  by 
homebuyers  of  their  responsibilities  as 
participants  in  the  MH  Project, 

(2)  Ability  on  their  part  to  carry  out 
these  responsibilities,  and 

(3)  A  cooperative  relationship  with  the 
other  homebuyers.  All  homebuyers  shall 
be  required  to  particmate  in  and 
cooperate  fully  in  all  official  pre- 
occupancy  and  post-occupancy 
counseling  activities.  Failure  without 
good  cause  to  participate  in  the  program 
shall  constitute  a  breach  of  the  MHO 
Agreement. 

(b)  Contents  of  the  Program.  The 
counseling  program  shall  consist  of  a 
pre-occupancy  phase  and  a  post- 
occupancy  phase.  While  some  elements 
of  the  program  lend  themselves  more  to 
one  phase  than  the  other,  counseling  in 
the  two  phases  shall  be  coordinated  and 
interrelated.  The  counseling  program 
shall  include,  but  not  be  limited  to,  the 
following  areas: 

(1)  Explanation  of  the  MH  Program. 
The  homebuyers  should  be  given  a  full 
explanation  of  the  MH  Program  and 
how  each  homebuyer  relates  to  the 
program.  Each  homebuyer  should  be 
made  aware  of  his  financial  and  legal 
responsibilities  and  those  of  the  IHA. 

(2)  MH  Contribution.  Each  homebuyer 
should  be  given  counseling  necessary  to 
assure  that  the  homebuyer  has  a  full 
understanding  of  and  will  be  able  to 
provide  the  particular  form  or  forms  of 


contribution  that  are  required  under  the 
MHO  Agreement,  as  well  as  an 
understanding  of  homebuyer  rights  in 
connection  with  the  MH  contribution. 

(3)  Property  care  and  maintenance. 
Each  homebuyer  should  be  made 
familiar  with  the  overall  operation  of 
basic  systems  of  the  home  such  as 
electrical,  plumbing,  heating  systems; 
major  appliances  such  as  refrigerators, 
ranges,  dishwashers;  minor  appliances 
such  as  openers,  toasters,  the 
surroundings  of  the  home,  i.e.  yards  and 
gardens;  the  care  and  maintenance  to  be 
provided  by  the  homebuyer  the  basic 
provisions  of  all  applicable  warranties; 
and  the  homebuyer's  responsibilities  in 
connection  with  the  warranties. 

(4)  Budgeting  and  money 
management.  Each  homebuyer  should 
be  counseled  on  the  importance  of 
family  budgeting  and  meeting  financial 
obligations,  methods  for  allocating  funds 
for  utilities  and  any  other  necessities, 
the  use  of  credit,  and  consumer  matters. 

(5)  Information  on  community 
resources  and  services.  Each  homebuyer 
should  be  supplied  with  information    ^ 
relating  to  resources  available  in  the 
community  to  provide  services  in  areas 
such  as  educational  opportunities, 
upgrading  employment  skills,  legal 
services,  dental  and  health  care,  child 
care  for  woricing  mothers,  counseling  on 
family  problems  such  as  marital 
problems,  alcoholism  or  drug  problems. 

(c)  Planning.  (1)  The  counseling 
program  shall  be  carefully  designed  to 
meet  the  special  needs  of  the  MH 
Project,  and  shall  be  flexible  and 
responsive  to  the  needs  of  each 
homebuyer.  While  many  subjects  lend 
themselves  to  group  session,  provision 
should  be  made  for  individual  sessions, 
as  needed.  Individuals  should  not  be 
required  to  attend  classes  on  material 
with  which  they  are  familiar  unless  they 
can  actively  participate  in  the 
instruction  process. 

(2)  Special  attention  shall  be  directed 
to  the  needs  of  working  members  of  the 
family  for  sessions  to  be  held  during  a 
time  when  they  can  attend.  There  shall 
be  recognition  of  the  communication 
and  value  systems  of  the  participants 
and  an  understanding  and  respect  for 
their  background  and  experience. 
Maximum  possible  use  shall  be  made  of 
local  trainers  to  insure  good 
communication  and  rapport. 

(3)  The  program  may  be  provided  by 
^he  IHA  staff,  or  by  contract  with 
another  organization,  but  in  either  case 
with  voluntary  cooperation  and 
assistance  of  groups  and  individuals 
within  the  community.  It  if  essential  that 
the  training  entity  be  completely 
knowledgeable  concerning  the  MH 
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Program.  Where  contractors  are  utilized, 
there  shall  be  a  close  working 
relationship  with  the  IHA  staff  who  will 
have  the  ongoing  responsibility  for 
counseling. 

(d)  Submissions  of  Program  for 
approval.  (1)  The  IHA  shall  submit  to 
HUD  an  application  for  approval  of  a 
counseling  program  and  approval  of 
funds  for  it.  The  application  shall  be 
submitted  before  any  counseling  costs 
are  incurred  but  no  later  than  the 
submission  of  the  working  drawings  and 
specifications. 

(2)  The  application  pursuant  to 
paragraph  (d)(1)  of  this  section  shall 
include  a  narrative  statement  outlining 
the  counseling  program,  and  copies  of 
any  proposed  contract  and  other 
pertinent  documents.  This  statement 
shall  include  the  following: 

(ij  A  showing  that  the  training  entity 
has  the  necessary  knowledge  and 
capability  for  effectively  carrying  out 
the  proposed  program,  including  a 
statement  of  the  experience  and 
qualifications  of  the  organization  and  of 
personnel  who  will  directly  provide  the 
counseling. 

(ii)  A  description  of  the  method  and 
instruments  to  be  used  to  determine 
individual  counsehng  needs. 

(iii)  A  description  of  the  scope  and 
content  of  the  proposed  program, 
including  a  detailed  breakdown  of  tasks 
to  be  performed,  products  to  be 
produced,  and  a  time  schedule, 
including  provision  for  progress 
payments  for  specific  tasks. 

(iv)  A  description  of  the  methods  and 
instruments  to  be  used. 

(v)  A  statement  of  the  local 
community  resources  to  be  used. 

(vi)  The  estimated  cost  and  methods 
of  payment  for  the  task  and  products  to 
be  performed  or  produced,  including 
separate  estimates  of  costs  for  the  pre- 
occupancy  and  post-occupancy  phases 
of  the  program,  and  a  description  of 
services  and  funds  to  be  obtained  from 
non-HUD  sources,  if  any. 

(3)  No  counseling  costs  shall  be 
incurred  until  the  HUD  field  office  has 
approved  the  counseling  program. 

(4)  If  the  counseling  program  is  to  be 
substantially  the  same  as  previously 
approved  by  HUD,  the  IHA  in  lieu  of  a 
detailed  submission  pursuant  to 
paragraph  (d)(2)  of  this  section  may 
submit  a  statement  identifying  the 
previously  approved  counseling  program 
and  highlighting  any  proposed  changes. 

(e)  Funding.  The  development  cost  for 
the  project  shall  include  an  estimated 
amount  for  costs  of  the  counseling 
program  not  to  exceed  $500  multiplied 
by  the  number  of  homes  in  the  Project 
(including  follow-up  needs  during  the 
management  stage,  and  counseling  in 


connection  with  turnover).  The 
approved  amount  for  counseling  shsdl  be 
included  in  the  contract  award 
development  cost  budget.  If  the 
approved  amount  is  less  than  $500  per 
home  the  amount  may,  if  necessary,  be 
amended  up  to  the  $500  per  home 
limitation  with  the  approval  of  the  HUD 
field  office,  but  not  later  than  the  Final 
Development  Cost  Budget. 

(f)  Progress  reports.  Unless  otherwise 
required  in  a  corrective  action  order, 
IHAs  shall  submit  an  annual  progress 
report  with  the  annual  budget 
submission  to  the  HUD  field  office. 

(g)  Termination  of  counseling 
program.  If  HUD  determines  that  an 
IHA's  counseling  program  is  not  being 
properly  implemented,  the  program  may 
be  terminated  after  notice  to  the  IHA 
stating  the  deficiencies  in  program 
implementation,  and  giving  the  IHA  90 
days  from  the  date  of  notification  to 
take  corrective  action,  and  in  the  event 
of  termination  the  amount  included  in 
the  Development  Cost  Budget  for  the 
program  shall  be  reduced  so  as  not  to 
exceed  expenses  already  incurred  at  the 
time  of  termination. 

9  905.455    Conversion  of  rental  protects. 

(a)  Applicability.  Notwithstanding 
other  provisions  of  this  part,  an  IHA 
may  apply  to  the  HUD  field  office  for 
approval  to  convert  any  or  all  of  the 
units  in  an  existing  rental  project  to  the 
MH  program.  Any  conversion  of  existing 
units  shall  not  affect  in  any  way  the 
IHA's  status  for  funding  for  new 
development. 

(b)  Minimum  requirements.  (1)  In 
order  to  be  eligible  fcr  conversion,,  the 
units  must  be  single  family  detached 
homes,  or  apartment/row  houses  for 
conversion  to  condominium/cooperative 
ownership.  In  addition,  the  units  must 
have  individually  metered  utilities  and 
be  in  decent,  safe  and  sanitary 
condition.  The  proiect(s)  which  possess 
the  proposed  conversion  units  must 
have  received  an  approved  actual 
development  cost  certificate. 

(2)  Tenants  or  other  applicants  to  be 
homebuyers  of  the  proposed  conversion 
units  must  qualify  for  the  program  under 
§  905.416(b).  The  entire  MH  contribution 
required  of  the  homebuyer  must  be 
made  before  the  rental  unit  occupied  by 
a  tenant  can  be  converted  to  the  MH 
program. 

(3)  In  the  case  of  conversion  of 
apartments  or  row  houses  to 
condominium  or  cooperative  ownership, 
all  units  in  a  structure  must  be 
converted,  with  all  occupants  at  the  time 
of  the  application  qualified,  in 
accordance  with  paragraph  (b)(2)  of  this 
section.  Any  occupants  who  do  not 
qualify  or  desire  to  convert  must  be 


satisfactorily  relocated  and  replaced 
with  qualified  occupants  before 
application  for  conversion  of  the 
structure. 

(c)  Application  process.  The  IHA's 
application  must  be  in  the  form  required 
by  HUD,  including  all  necessary 
documentation.  The  HUD  field  office 
shall  review  the  application  for  legal 
sufficiency;  Tribal  acceptance; 
demonstration  of  family  interest; 
evidence  units  are  habitable,  safe  anci 
sanitary;  family  quahfications  as 
discussed  in  paragraph  (b)(2);  and 
financial  feasibility.  Where  not  all  units 
in  a  project  are  proposed  for  conversion, 
the  IHA's  ability  to  operate  the 
remaining  rental  units  must  not  be 
adversely  affected. 

§  905.458    Conversion  of  Mutu^  Help 
Projects  to  Rental  Program. 

(a)  Applicability.  Notwithstanding 
other  provisions  of  this  part,  an  IHA 
may  apply  to  the  HUD  field  office  for 
approval  to  convert  any  or  all  Mutual 
Help  project  units  to  the  rental  program, 
wherever  or  whenever  a  homebuyer  or 
homebuyers  have  lost  the  potential  for 
ownership  because  of  the  inability  to 
meet  the  cost  of  their  homebuyer 
responsibilities. 

(b)  Minimum  requirements.  (1)  In 
order  to  be  eligible  for  conversion,  the 
project  must  have  received  an  approved 
ADCC. 

(2)  The  remaining  balances  in  any 
reserve  accounts  shall  be  accounted  for 
individually  for  each  unit  converted  in  a 
manner  consistent  with  project  intent 
and  in  a  maimer  prescribed  by  HUD. 

(3)  The  balance  remaining  in  the 
MEPA.  if  any,  is  applied  first  to 
outstanding  tenant  accounts  receivable, 
then  to  repair  of  homebuyer 
maintenance  items,  and  finally  returned 
to  the  homebuyer. 

(c)  Application  process.  The  IHA's 
application  must  be  in  the  form  required 
by  HUD,  including  all  necessary 
documentation.  The  HUD  field  office 
shall  review  the  appUcation  for  legal 
sufficiency;  Tribal  acceptance; 
demonstration  of  family  interest;  and 
financial  feasibility.  Where  not  all  units 
in  a  project  are  proposed  for  conversion, 
the  IHA's  ability  to  operate  the 
remaining  units  must  not  be  adversely 
affected. 


Subpart  F— Self-Heip  Development  in 
the  Mutual  Help  Homeownership 
Program 

§905.460    Purpose  and  appHcabitity. 

(a)  Purpose.  The  purpose  of  the  Self- 
Help  program  is  to  provide  an  alternate 
method  of  developing  dwelling  units 
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that  will  be  less  costly  than  other 
methods  of  development,  will  engender 
community  pride  and  cooperation,  and 
will  provide  training  in  construction 
skills  that  will  have  lasting  value  to 
participants.  If  an  IHA  is  interested  in 
pursuing  Self-Help  development,  it 
organizes  a  small  group  of  families  (six 
to  ten)  to  build  a  substantial  portion  of 
the  homes  for  all  the  families  in  the 
group,  with  technical  assistance  and 
supervision  and  materials  provided  by 
the  IHA,  augmented  by  skilled  labor 
obtained  under  contract.  The 
participants  are  individuals  and/or 
families  who  qualify  for  participation  in 
the  Mutual  Help  Homeownership 
Opportunity  program  who  have  the 
ability  to  furnish  their  share  of  the 
required  labor  and  who  agree  to 
participate  in  the  cooperative  effort  to 
build  homes  for  all  members  of  the 
group. 

(bj  Applicability.  Any  IHA  eligible  for 
development  funds  may  submit  an 
application  for  a  Self-Help  Mutual  Help 
Homeownership  Opportunity  project. 

§  905.463    Basic  requirements. 

(a)  Contracts.  A  Self-Help  Mutual 
Help  Homeownership  Opportunity 
project  also  involves  three  basic 
contracts  in  a  form  approved  by  HUD: 
An  ACC  for  a  Mutual  Help  project 
executed  by  HUD  and  the  IHA  after 
approval  of  the  SH  project  application 
and  after  HUD  approval  of  the 
development  program,  a  Self-Help 
agreement  executed  by  the  participating 
families  and  the  IHA  before 
construction  begins,  and  a  Mutual  Help 
and  Occupancy  agreement  executed  by 
the  participating  famiUes  and  the  IHA 
after  construction  completion.  In 
addition,  there  may  be  organizational 
documents  for  the  organization  created 
by  the  participating  famiUes. 

(b)  Family  participation.  The  project 
is  to  be  organized  so  that  a  small 
number  of  families  (six  to  ten]  build  a 
substantial  portion  of  their  homes  and 
contract  for  other  skilled  labor  and 
supplies.  Each  family  must  show  the 
desire  to  work  with  other  families  in 
building  their  own  homes  and  must  have 
the  time  to  contribute  the  labor 
necessary  to  perform  a  substantial 
number  of  the  tasks  required  in  the 
construction  of  the  homes.  Each  family 
must  sign  a  Self-Help  agreement  witli 
the  IHA. 

(c)  IHA  capacity.  The  IHA  must  have 
the  capacity  to  provide  for  the  fmancial, 
legal,  administrative,  and  technical 
responsibilities  of  the  program.  The  IHA 
is  required  to  provide  assurance  that  the 
project  will  be  completed,  in  the  form  of 
a  letter  of  credit  or  its  equivalent  in  an 
amount  equal  to  ten  percent  of  the 


estimated  Total  Development  Cost 
Standard.  The  IHA  may  manage  the 
project  itself  if  it  has  staff  witti  the 
necessary  background  and  proven 
ability  to  perform  responsibly  in  the 
field  of  mutual  self-help  and  in 
construction;  or  it  may  contract  with  an 
organization  that  has  this  type  of 
experience  and  ability  for  a  fee  that  fits 
within  the  Total  Development  Cost 
Standard.  Once  an  IHA  has  experience 
with  this  method  of  development,  it  is 
encouraged  to  have  several  groups  of 
families  participating  in  its  Self-Help 
program  for  more  cost-effective  use  of 
the  construction  supervisors,  although 
each  family  will  work  only  on  the  homes 
of  its  group. 

(d)  IHA  responsibilities.  In  addition  to 
the  responsibilities  that  an  IHA  has 
under  the  Mutual  Help  Homeownership 
Opportunity  program  (including 
counseling  concerning  homeownership 
responsibilities),  the  IHA  is  responsible 
for  the  following  tasks: 

(1)  Selecting  participating  families 
from  its  waiting  list; 

(2)  Organizing  and  counseling  the 
families  concerning  their  responsibilities 
under  the  Self-Help  agreement; 

(3)  Preparing  the  application  and 
development  program  for  the  project; 

(4)  Deciding,  in  consultation  with  the 
group  of  families,  how  the  families  will 
share  labor,  how  records  will  be  kept  of 
time  worked,  and  how  labor  will  be 
exchanged  on  a  basis  that  is  fair  to  all 
participating  families; 

(5)  Contracting  for  skilled  labor 

(6)  Procuring  materials  and  supplies; 

(7)  Providing  training  in  construction 
before  and  during  construction  activity, 
supervising  construction  on  a  daily 
basis,  and  providing  any  technical 
assistance  needed  during  the 
construction  period; 

(8)  Inspecting  the  construction  weekly; ' 
and 

(9)  Terminating  any  family  found  to  be 
in  default  on  its  obligations,  in 
consultation  with  the  families  in  the 
group,  and  replacing  that  family  with 
another  eligible  family. 

(e)  Construction  tasks.  The  IHA's 
allocation  of  construction  tasks  between 
those  that  can  be  done  by  families  as 
opposed  to  skilled  labor  will  depend  on 
the  skills  and  experience  of  the  families, 
as  well  as  the  training  that  can  be 
provided,  and  any  applicable 
ordinances  about  the  type  of  work  that 
must  be  done  by  certified  persons. 
Examples  of  the  construction  tasks  that 
can  be  allocated  are  the  following: 

(1)  Usually  suitable  for  participating 
families:  (i)  Wall  framing  and  sheathing; 

(ii)  Roof  and  ceiling  framing  and 
sheathing; 

(iii)  Roofing;  - 


(iv)  Installation  of  siding,  exterior 
trim,  porches; 

(v)  Installation  of  gutters  and 
downspouts; 

(vi)  Insulation; 

(vii)  Interior  carpentry,  trim,  doors; 

(viii)  Installation  of  cabinets  and 
counter  tops; 

(ix)  Interior  painting; 

(x)  Exterior  painting; 

(xi)  Installation  of  electrical  fixtures; 

(xii)  Installation  of  finish  hardware: 
and 

(xiii)  Landscaping. 

(2)  Usually  suitable  for  skilled  labor 
(i)  Excavation; 

(ii)  Installation  of  footing,  foundation, 
columns; 

(iii)  Pouring  floor  slab  or  framing; 

(iv)  Installation  of  subflooring; 

(v)  Installation  of  windows  and 
exterior  doors; 

(vi)  Roughing  in  of  plumbing; 

(vii)  Sewage  disposal; 

(viii)  Installation  of  electrical  system; 

(ix)  Drywall  or  plaster  work; 

(x)  Basement  or  porch  floor,  steps; 

(xi)  Installation  of  heating  system; 

(xii)  Flooring; 

(xiii)  Installation  of  plumbing  fixtures; 
and 

(xiv)  Grading  and  paving. 

(f)  Funding.  The  funding  for  technical 
training  and  supervision  of  participating 
families  will  be  provided  through 
development  funds,  and  the  cost  will  be 
included  in  the  Total  Development  Cost 
of  the  project.  The  cost  of  construction 
supervision  and  technical  assistance 
shall  generally  bt  no  more  than  15 
percent,  but  may  not  exceed  20  percent 
of  the  TDC  of  these  self-help  homes. 

(g)  Applicability  of  Indian  preference. 
In  the  selection  of  contractors  to 
perform  construction  supervision, 
skilled  labor,  or  other  work  under  this 
program,  the  provisions  concerning 
preference  for  Indians  (§  905.165)  apply. 
In  the  selection  of  participating  famiUes, 
-the  provisions  of  §  905.416  apply. 

(h)  Building  code.  The  building  code 
adopted  by  the  IHA  in  accordance  with 
i  905.260  will  apply  to  the  homes 
constructed  under  this  program. 

§  905.466    Setf-Help  agrtement 

(a)  Timing.  The  obligations  under  the 
Self-Help  agreement,  executed  by  the 
IHA  and  the  families  in  a  group  selected 
by  the  IHA  to  participate  in  a  Self-Help 
program,  will  be  contingent  upon 
approval  of  the  development  program  by 
HUD.  Each  family  will  be  obligated  to    - 
be  available  to  conmience  work  at  a 
time  that  fits  the  IHA's  schedule  for 
completion  of  prior  tasks  by  skilled 
labor,  but  generally  within  120  days  of 
approval  of  the  IHA's  Self-Help  project 
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development  program  by  HUD  and  to 
complete  the  work  within  a  period  not  to 
exceed  two  years. 

(b)  Pre-construciion  period.  The  Self- 
Help  agreement  will  provide  that,  before 
construction  begins,  the  participating 
families  will  be  required  to  organize 
themselves,  with  the  assistance  of  the 
IHA,  and  to  participate  in  construction 
skills  training. 

(c)  Labor  contribution.  (1)  The  Self- 
Help  agreement  will  specify  the 
construction  tasks  to  be  performed  by 
the  participating  families  as  their  labor 
contribution  and  the  construction  tasks 
to  be  performed  under  contract  by 
skilled  laborers.  The  number  of  tasks  to 
be  performed  by  the  participating 
families  must  constitute  the  vast 
majority  of  the  tasks.  Generally,  the 
construction  will  be  done  in  stages,  with 
each  stage  of  construction  finished  with 
respect  to  all  the  homes  in  the  project 
before  moving  to  the  next  stage. 

(2)  The  labor  performed  is  not  subject 
to  the  labor  standards  specified  in 
section  12  of  the  United  States  Housing 
Act  of  1937,  42  U.S.C.  1437j. 

(3)  The  Self-Help  agreement  will 
specify  the  circumstances  under  which  it 
may  be  terminated. 

(d)  Insurance  requirements.  The 
families  are  working  for  themselves,  and 
not  the  IHA.  during  the  performance  of 
their  labor  contribution.  The  Self-Help 
agreement  will  provide  that  the  families 
waive  any  liability  claim  against  the 
IHA  for  any  injury  that  might  occur 
during  the  development  of  the  project.  It 
is  in  the  best  interests  of  participating 
families  to  have  their  own  insurance 
coverage  to  cover  the  possibility  of 
injury.  If  the  IHA  is  able  to  obtain 
insurance  coverage  at  reasonable  cost 
with  reimbursement  from  the  families,  at 
their  request,  to  cover  this  risk,  it  is 
encouraged  to  do  so. 

(e)  Standard  provisions.  The  Self-Help 
agreement  will  include  provisions 
prohibiting  kickbacks  and  conflict  of 
interest. 

(f)  Completion.  The  Self-Help 
agreement  will  provide  that  upon 
successful  completion  of  the  family's 
obligations  under  it,  the  family  and  the 
IHA  will  execute  a  Mutual  Help  and 
Occupancy  agreement. 

§905.469    Application. 

(a)  General.  The  application  for  a  Self- 
Help  development  method  of  Mutual 
Help  project  must  comply  with  the 
general  requirements  of  9  905.407. 

(b]  Need  for  Self-Help  housing. 
Evidence  of  the  need  for  Self-Help 
housing  must  be  submitted,  including  the 
following: 

(1)  the  names,  addresses,  number  of 
persons  in  the  household,  and  annual 


incomes  of  the  families  selected  to 
participate; 

(2)  the  Self-Help  agreement; 

(3)  certification  by  the  IHA  that  the 
participating  families  are  believed  to 
have  the  time  and  ability  to  fulfill  their 
obligations  under  the  Self-Help 
agreement;  and 

(4)  such  information  as  the  incomes 
and  sizes  of  other  interested  families 
who  appear  to  be  eligible. 

(c)  Ability  of  IHA  to  administer  Self- 
Help  housing.  The  IHA  must 
demonstrate  its  ability  to  administer  the 
program  by  identifying  the  staff 
members  who  will  supervise 
construction  and  provide  technical 
assistance,  and  describe  their 
experience.  If  the  IHA  plans  to  contract 
with  an  outside  entity  to  perform  these 
functions,  it  must  follow  the 
requirements  concerning  Indian 
preference.  Regardless  of  the  identity  of 
the  firm  selected  to  perform  this  function 
(whether  it  is  a  Farmers  Home 
Administration  technical  assistance  firm 
or  another  source),  the  IHA  should 
identify  the  firm  and  briefly  describe  its 
experience.  The  IHA  also  must 
demonstrate  its  capacity  to  administer 
the  program,  in  accordance  with 
S  905.463. 

S  905.472    Development  program. 

(a)  In  addition  to  complying  with  the 
requirements  of  S  905.225,  the  IHA's 
development  program  for  a  Self-Help 
project  submitted  to  HUD  must  include 
the  following: 

(1)  IHA  coordination  plan.  The  plan 
for  organizing  and  implementing  the 
development,  including  elements 
comparable  to  those  covered  in  the 
standard  Mutual  Help  construction 
contract,  and  the  method  of  coordinating 
work  of  participating  families  and 
skilled  contractors. 

(2)  Difference  in  cost.  A  description  of 
how  the  development  cost  differs  from 
the  cost  for  a  project  constructed  under 
a  construction  contract.  This  difference 
should  reflect  the  labor  contribution, 
after  considering  the  construction 
supervision  cost. 

(3)  Special  provisions  for  acquisition 
with  rehabilitation  projects.  A 
description  of  the  repair  or 
rehabilitation  work  needed  on  each 
home  to  be  acquired.  The  work  needed 
on  all  the  homes  should  be  reasonably 
comparable  in  the  amount  of  labor 
exchange  that  is  required.  The  estimated 
number  of  hours  of  labor  and  a 
description  of  the  work  to  be  done  must 
be  provided. 

(4)  Certification  of  participation. 
Certification  by  the  IHA  that  the 
participating  families  have  signed  the 
Self-Help  agreement  and  remain  able  to 


fulfill  their  obligations  under  the  Self- 
Help  agreement. 

(5)  Changes  since  application  stage. 
Statement  of  any  changes  in  the  data 
submitted  in  the  application. 

(b)  HUD  will  review  the  development 
program  submitted  by  an  IHA  for  a  Self- 
Help  project  with  particular  attention  to 
the  elements  listed  above. 

§905.475    HUD  oversight 

(a)  HUD  monitoring  of  Self-Help 
development.  HUD  will  contact  the  IHA 
on  a  regular  basis  to  determine  whether 
any  problems  are  developing  that 
require  additional  technical  assistance 
or  consideration  of  the  existence  of 
default  by  a  family  or  failure  of  the 
project. 

(b)  Default  in  a  Self-Help  project.  (1)  If 
the  IHA  determines  that  a  participating 
family  is  failing  to  provide  its  labor 
contribution,  as  required  in  accordance 
with  its  Self-Help  agreement.  It  shall 
counsel  the  family  about  its  obligations 
and  encourage  fulfillment  of  its 
responsibilities.  If  the  failure  of  the 
family  is  jeopardizing  the  progress  of  the 
project,  the  IHA  shall  declare  the  family 
in  default  and  terminate  its  participation 
in  the  project.  Upon  termination  of  the 
participation  of  one  family,  the  IHA 
shall  move  expeditiously  to  select  an 
alternate  family  to  take  over  the 
responsibilities  of  the  terminated  family. 
If  another  qualified  family  cannot  be 
found  to  assume  the  responsibilities  of 
the  terminated  family,  the  unit  may  be 
converted  to  some  other  development 
method  (e.g,  force  account,  conventional 
bid.  etc.)  under  the  Mutual  Help 
Homeownership  Opportunity  program. 
Of  course,  the  IHA  must  notify  HUD  of 
such  difficulties  in  connection  with 
HUD's  monitoring  responsibilities. 

(2)  If  the  IHA  determines  that  an 
entire  group  is  unable  to  continue  its 
work  to  completion  of  construction,  4he 
IHA  shall  first  counsel  the  group  about 
its  obligations  and  encourage  fulfillment 
of  its  responsibilities.  If  counseling  is 
unsuccessful  in  bringing  about 
satisfactory  progress  toward 
completion,  the  IHA  shall  declare  the 
families  in  default  and  convert  the 
project  to  a  regular  Mutual  Help 
Homeownership  Opportunity  project. 
The  IHA's  plan  for  completing  the 
project  must  be  submitted  to  HUD  for 
approval.  Availability  of  additional 
HUD  funding  for  this  purpose  is  not 
assured. 


Subpart  G— Turnkey  III  Program 

§  905.501    InUoductton. 

(a)  Purpose.  This  subpart  sets  forth 
the  essential  elements  of  the  HUD 
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Homeownership  Opportunities  Program 
for  low  income  families  (Turnkey  III). 
IHAs  and  families  in  Turnkey  III  units     - 
are  encouraged  to  pursue 
homeownership  through  (1)  transfer  to 
the  Mutual  Help  Program  for  those 
families  that  are  in  compliance  with 
their  Homeownership  Agreements;  (2] 
purchase  of  Turnkey  III  units  by  those 
families,  if  they  are  fmancially  able  to 
do  so;  or  (3)  continuation  in  the  Turnkey 
III  Program.  IHAs  are  encouraged  to 
consider  the  conversion  of  Turnkey  III 
units  to  some  other  form  of  operation 
where  compliance  with  the  requirements 
of  the  Turnkey  III  Program  has  become 
infeasible. 

(b)  Applicability.  This  subpart  is 
applicable  to  the  operation  of  all 
Turnkey  III  Projects  operated  by  IHAs. 

(c)  Program  framework.  (1)  All 
Turnkey  III  projects  shall  be  operated  in 
accordance  with  an  executed  Annual 
Contributions  Contract  (ACC).  which 
includes  the  "Special  Provisions  for 
Turnkey  III  Homeownership 
Opportunity  Project"  and  Homebuyer 
Ownership  Opportimity  agreements 
between  the  IHA  and  the  homebuyer. 

(2)  A  Turnkey  III  Project  may  only 
include  units  that  are  to  be  operated  as 
such  under  Homebuyer  Ownership 
Opportunity  Agreements,  including  units 
occupied  temporarily  by  former 
homebuyers  who.  as  a  result  of  losing 
homeownership  potential,  have  been 
transferred  to  rental  status  in  place, 
pending  the  availability  of  a  suitable 
rental  unit.  If  for  any  reason  it  is 
determined  that  certain  units  should  be 
converted  to  operation  as  conventional 
rental  units.  Mutual  Help  units,  or  some 
other  form  of  operation,  such  units  must 
be  made  a  part  of  a  conventional  rental 
project,  Mutual  Help  project,  or  such 
other  project.  However,  when  a 
homebuyer  is  converted  to  rental  status 
while  remaining  in  the  same  unit, 
pending  availability  of  a  satisfactory 
rental  unit  or  approval  of  a  request  to 
convert  the  unit  in  accordance  with 
§  905.503,  the  unit  remains  under  the 
Turnkey  III  project 

(d)  Contracts,  agreements,  other 
documents.  All  contracts,  agreements 
and  other  doctunents  referred  to  in  this 
subpart  must  be  in  a  form  approved  by 
HUD  and  no  changes  of  any  kind  may 
be  made  without  the  written  approval  of 
HUD.  Contracts,  agreements  and  other 
documents  include  but  are  not  limited 
to:  (1)  The  Annual  Contributions 
Contract  (ACC),  including  the  Special 
Provisions  for  Turnkey  III  Projects;  (2) 
the  Homebuyer  Ownership  Opportunity 
Agreement  (Turnkey  III  Agreement);  (3) 
Certification  of  Homebuyer  Status;  (4) 
Promissory  Note  for  Payment  Upon 
Resale  by  Homebuyer  at  Profit;  (5) 


Articles  of  Incorporation  and  Bylaws  of 
the  Homebuyer  Association  (HBA),  if 
any;  and  (6)  Recognition  Agreement 
Between  Indian  Housing  Authority  and 
the  Homebuyer  Association,  if  any. 

$  905.503    Conversion  of  Turnkey  III  units 
and  transfer  of  occupants. 

(a)  General.  Notwithstanding  other 
provisions  of  this  part.  Turnkey  III 
Project  imits  may  be  converted  to 
operation  under  the  Mutual  Help 
Homeownership  Program  or  the  Rental 
Program  and  the  occupants  of  such  units 
may  be  transferred  to  such  other  form  of 
occupancy,  subject  to  the  requirements 
set  forth  in  this  section.  This  section  is 
not  applicable  to  the  transfer  of  Turnkey 
III  homebuyers  who  are  in  breach  or 
default  of  their  Turnkey  III  Agreement; 
such  cases  are  to  be  governed  by  the 
terms  of  the  particular  Turnkey  in 
Agreement. 

(b)  Conversion  of  Turnkey  III  units — 
(1)  General  requirements  applicable  to 
all  conversions. 

(i)  The  conversion  must  be  endorsed 
by  resolution  of  the  Board  of 
Commissioners  and  the  governing  body 
of  the  Tribe; 

(ii)  The  conversion  must  be  justified 
by  good  cause; 

(iii)  The  conversion  must  identify 
specific  projects  and/or  units; 

(iv)  The  project  or  units  must  be  in 
habitable,  safe  and  sanitary  condition; 

(v)  In  cases  where  only  a  portion  of 
the  project  is  to  be  converted,  the 
operation  of  the  remaining  units  must  be 
"financially  feasible"  (so  as  not  to 
require  additional  operating  subsidy); 

(vi)  The  ACC  must  be  amended  to 
identify  the  number  of  units  converted 
and  placed  under  some  other  form  of 
ACC;  and 

(vii)  The  project  must  have  an 
approved  Actual  Total  Development 
Cost  Certificate  (ADCC). 

(2)  Special  requirements  for 
conversion  of  units  to  Mutual  Help 
program,  (i)  Units  must  have 
individually  metered  utility  and  water 
facilities; 

(ii)  The  project  may  not  be  financed 
with  bonds; 

(iii)  The  units  must  be  placed  under  a 
Mutual  Help  ACC  and 

(iv)  Eligible  homebuyers  must  be  able 
to  execute  the  Mutual  Help  Agreement 
and  provide  the  Mutual  Help 
contribution. 

(c)  Trans^r  of  occupants  from 
Turnkey  III  units  to  converted  units — (1) 
General  requirements  applicable  to  all 
transfers,  (i)  Turnkey  III  homebuyers 
must  be  in  compliance  with  their 
Turnkey  III  Agreement;  in  certain 
circumstances,  a  homebuyer  in  default 
for  non-payment  may  be  eligible  to 


transfer  to  the  MH  program  if  the 
homebuyer  can  meet  the  requirements  of 
the  MH  program  and  is  willing  to  sign  a 
payback  agreement  that  would  satisfy 
the  outstanding  debt  within  at  least  a 
three  year  period.  Payments  under  the 
payback  agreement  would  be  required 
in  addition  to  the  monthly  payment 
under  the  MH  program.  The  IHA  is 
responsible  for  terminating  the  MHO 
agreement  if  a  homebuyer  fails  to 
perform  under  the  payback  agreement 

(ii)  Homebuyers  should  be  advised  of 
the  effects  of  conversion  of  the  units, 
termination  of  their  Turnkey  III 
Agreements,  and  their  transfer  to 
another  form  of  occupancy  (including 
but  not  limited  to  their  rights  to  eventual 
homeownership,  monthly  payment  etc.); 
and 

(iii)  Turnkey  in  Agreements  must  be 
terminated  in  accordance  with  the  terms 
of  that  agreement  before  execution  of  a 
new  occupancy  agreement. 

(2)  Special  requirements  for  transfer 
to  Mutual  Help  program,  (i)  Potential 
Mutual  Help  homebuyers  must  be  able 
to  satisfy  all  the  requirements  of  the 
Mutual  Help  Program  and  be  capable  of 
assuming  the  responsibilities  of 
homeownership  before  transfer;  and 

(ii)  Potential  homebuyers  must 
provide  the  Mutual  Help  contribution 
upon  execution  of  the  Mutual  Help 
Agreement 

(d)  Requirements  for  submission  to 
HUD.  IHA  requests  for  conversion  and 
transfer  must 

(1)  Be  in  writing  to  the  HUD  field 
ofHce  and  must  contain  the 
recommendation  of  the  HUD  Regional 
Administrator 

(2)  Identify  the  project  type,  number  of 
total  project  units,  and  number  of  units 
sought  to  be  converted; 

(3)  Identify  the  number  of  Turnkey  III 
occupants  that  desire  conversion  of  the 
unit  they  occupy  and  transfer  to  another 
form  of  occupancy;  and 

(4)  Include  sufficient  evidence  to 
support  all  the  general  and/or  special 
requirements  applicable  to  the  particular 
conversion  or  transfer  as  set  forth  in  this 
section  and  in  other  HUD  regulations, 
contracts,  and  handbooks. 

{905.505    Selection  of  Turnkey  III 
homebuyers. 

(a)  Admission  policies.  In  adopting 
admission  regulations,  in  accordance 
with  S  905.301,  an  IHA  may  establish 
admission  policies  for  Turnkey  III 
projects  different  from  those  for  rental 
or  Mutual  Help  projects  of  the  IHA. 

(b)  Potential  for  homeownership.  A 
family  shall  not  be  selected  for  Turnkey 
III  housing  unless,  in  addition  to  meeting 
the  income  limits  and  other 
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requirements  for  admission  (see 
S  905.301): 

(1)  the  family  has  an  income  sufficient 
to  cover  the  EHPA,  NRMR.  and  the 
estimated  cost  of  utilities  with  its 
required  monthly  payment  (see 

§  905.315): 

(2)  the  family  is  able  and  willing  to 
meet  all  obligations  under  the 
Homebuyer  Ownership  Opportunity 
Agreement;  and 

(3)  the  family  has  at  least  one  member 
who  is  gainfully  employed,  or  who  has 
an  established  source  of  continuing 
income. 

(c)  Turnkey  III  waiting  list.  (1) 
Families  who  wish  to  be  considered  for 
selection  for  Turnkey  III  housing  shall 
apply  specifically  for  such  housing.  A 
family  on  any  other  IHA  waiting  list,  or 
a  tenant  in  a  rental  project  of  the  IHA. 
must  also  submit  an  application  in  order 
to  be  considered  for  a  Turnkey  III 
Project.  The  filing  of  an  application  for 
Turnkey  III  housing  by  a  family  that  is 
an  applicant  for  or  occupant  of  Mutual 
Help  or  rental  housing  shall  in  no  way 
affect  its  status  with  regard  to  the  other 
programs;  and 

(2)  The  IHA  ^hall  maintain  a  waiting 
list,  separate  from  any  other  IHA 
waiting  list,  of  families  that  have 
applied  for  Turnkey  III  housing  and  that 
have  been  determined  to  meet  the 
admission  requirements.  The  IHA  shall 
maintain  a  Turnkey  III  waiting  list 
based  on  date  of  apphcation.  suitable 
type  or  size  of  unit,  and  factors  affecting 
preference  or  priority  established  by  the 
IHA's  regulations. 

(d)  Selection  and  notification  of 
homebuyers.  (1)  Homebuyers  shall  be 
selected  from  those  families  determined 
to  have  potential  for  homeownership. 
Such  selection  shall  be  made  in 
sequence  from  the  waiting  list 
established  in  accordance  with  this 
section. 

(2)  The  applicant  for  admission  must 
agree  to  participate  and  cooperate  fully 
in  the  IHA's  counseling  and  training  for 
homeownership.  Failure  to  participate 
as  agreed  may  result  in  the  family  not 
being  selected  or  retained  as  a 
homebuyer. 

(3)(i)  Once  a  sufficient  number  of 
applicants  have  been  selected  to  assure 
that  the  provisions  of  paragraph  (d)(l)(ii) 
of  this  section  are  met.  each  selected 
applicant  shall  be  notified  of  the 
approximate  date  of  occupancy  insofar 
as  such  date  can  reasonably  be 
determined. 

(ii)  Applicants  who  are  not  selected 
for  a  specific  Turnkey  III  project  shall  be 
so  notified  in  accordance  with  HUD- 
approved  procedure.  The  notice  shall 
state  the  reason  for  the  applicant's 
rejection  and  that  the  applicant  will  be 


given  an  informal  hearing  on  such 
determination,  regardless  of  the  reason 
for  the  rejection,  if  he  or  she  makes  a 
request  for  such  a  hearing  within  a 
reasonable  time  (to  be  specified  in  the 
notice)  from  the  date  of  the  notice. 

§  905.507    Homebuy«f  Ownership 
Opportunity  Agreements  (HOOA). 

(a)  General.  The  HOOA  must  be 
executed  between  the  IHA  and  the 
homebuyer  as  a  condition  for  occupancy 
of  a  Turnkey  III  unit.  The  HOOA  is  a 
lease  agreement  which  also  provides  the 
homebuyer  with  an  option  to  purchase 
the  home,  subject  to  the  homebuyer's 
compliance  with  certain  conditions.  The 
homebuyer  acquires  no  equity  in  the 
home  before  purchase. 

(b)  Pre-Existing  Agreements.  (1) 
Turnkey  III  Projects  in  operation  on  the 
effective  date  of  this  subpart  shall  be 
governed  by  this  subpart,  except  to  the 
extent  that  the  terms  of  any  pre-existing 
Turnkey  III  Agreements  shall  govern  the 
relationship  of  an  IHA  and  occupant 
until  the  termination  or  cancellation  of 
such  agreement(s).  If  the  agreement 
establishes  a  maximum  or  a  minimum 
monthly  payment,  the  terms  of  the 
agreement  shall  govern.  However,  in  no 
event  will  the  monthly  payment  chargied 
exceed  the  Total  Tenant  Payment 
determined  in  accordance  with  subpart 
D. 

(2)  Pre-existing  Turnkey  III 
Agreements  that  determined  the 
required  monthly  payment  in 
accordance  with  a  "Schedule" 
developed  by  the  IHA  and  approved  by 
HUD  should  continue  to  determine  the 
monthly  payment  in  accordance  with 
the  schedule.  This  schedule  is 
determined  as  follows: 

(i)  The  operating  budget  for  the 
project  is  based  on  estimated  expenses 
for  a  given  period  of  time.  The  amount 
needed  to  operate  a  particular  project  is 
called  the  breakeven  amount.  "This  is 
comprised  of  the  Operating  Expenses 
(see  S  905.515),  the  total  amount  needed 
for  EHPA  (see  §  905.517),  and  the  total 
needed  for  NRMR  (see  5  905.519). 

(ii)  The  aggregate  of  all  homebuyers' 
incomes  is  determined.  (If  no  definition 
of  income  is  stated  in  the  homebuyer's 
contract,  the  definition  in  subpart  D  is 
used.) 

(iii)  The  percentage  of  aggregated 
income  needed  to  cover  110  percent  of 
the  breakeven  amount  is  determined. 
This  percentage  is  the  one  that  appears 
in  the  schedule. 

(c)  New  agreements.  The  schedule  to 
be  used  for  Turnkey  III  Agreements 
executed  after  August  1, 1982  shall 
comply  with  the  provisions  of 
§§  905.315-905.325  of  this  part. 


§  905.509    Responsibilities  of  homebuyer. 

(a)  Repair,  maintenance  and  use  of 
home.  The  homebuyer  shall  be 
responsible  for  the  routine  maintenance 
of  the  home  to  the  satisfaction  of  the 
HBA  and  the  IHA.  This  routine 
maintenance  includes  the  work  (labor 
and  materials)  of  keeping  the  dwelling 
structure,  grounds,  and  equipment  in 
good  repair,  condition,  and  appearance, 
so  that  they  may  be  utilized  continually 
at  their  designed  capacities  and  at  the 
satisfactory  level  of  efficiency  for  their 
intended  purposes,  and  in  conformity 
with  the  requirements  of  local  housing 
codes  and  applicable  regulations  and 
guidelines  of  HUD.  It  includes  repairs 
(labor  and  materials)  to  the  dwelling 
structure,  plumbing  fixtures,  dwelling 
equipment  (such  as  range  and 
refrigerator),  shades  and  screens,  water 
heater,  heating  equipment,  and  other 
component  parts  of  the  dwelling.  It  also 
includes  all  interior  painting  and  the 
maintenance  of  grounds  (lot)  on  which 
the  dwelling  is  located.  It  does  not 
include  maintenance  and  replacements 
provided  for  by  the  NRMR.  described  in 
§  905.519. 

(b)  Repair  of  damage.  In  addition  to 
the  obligation  for  routine  maintenance, 
the  homebuyer  shall  be  responsible  for 
repair  of  any  damage  caused  by 
members  of  the  homebuyer  family  or 
visitors. 

(c)  Care  of  home.  A  homebuyer  shall 
keep  the  home  in  a  sanitary  condition; 
cooperate  with  the  IHA  and  the  HBA  in 
keeping  and  maintaining  the  common 
areas  and  property,  including  fixtures 
and  equipment,  in  good  condition  and 
appearance:  and  follow  all  rules  of  the 
IHA  and  of  the  HBA  concerning  the  use 
and  care  of  the  dwellings  and  the 
common  areas  and  property. 

(d)  Inspections.  A  homebuyer  shall 
agree  to  permit  officials,  employees,  or 
agents  of  the  IHA  and  of  the  HBA  to 
inspect  the  home  at  reasonable  hjour*' 
and  intervals  in  accordance  wifhilules 
established  by  the  IHA  and  the  HBA. 

(e)  Use  of  home.  A  homebuyer  shall 
not  (1)  sublet  the  home  without  the  prior 
written  approval  of  the  IHA.  (2)  use  or 
occupy  the  home  for  any  unlawful 
purpose  nor  for  any  purpose  deemed 
hazardous  by  insurance  companies  on 
account  of  fire  or  other  risks,  or  (3) 
provide  accommodations  (unless 
approved  by  the  HBA  and  the  IHA)  to 
boarders  or  lodgers.  The  homebuyer 
shall  agree  to  use  the  home  primarily  as 
a  place  to  live  for  the  family  (as 
identified  in  the  initial  application  or  by 
subsequent  amendment  with  the 
approval  of  the  IHA),  for  children 
thereafter  bom  to  or  adopted  by 
members  of  such  family,  and  for  aged  or 
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widowed  parents  of  the  horaebuyer  or 
spouse  who  may  join  the  household. 

(f)  Obligations  with  respect  to  other 
persons  and  property.  Neither  the 
hotnebuyer  nor  any  member  of  the 
family  shall  interfere  with  rights  of  other 
occupants  of  the  development,  or 
damage  the  common  property  or  the 
property  of  others,  or  create  physical 
hazards. 

(g)  Structural  changes.  A  homebuyer 
shall  not  make  any  structural  changes  in 
or  additions  to  the  home  unless  the  IHA 
has  first  determined  in  writing  that  such 
change  would  not: 

(1)  impair  the  value  of  the  unit,  the 
surrounding  units,  or  the  development  as 
a  whole,  or 

(2)  affect  the  use  of  the  home  for 
residential  purposes,  or 

(3)  violate  HUD  requirements  as  to 
construction  and  design. 

(h)  Statements  of  condition  and 
repair.  When  each  homebuyer  moves  in, 
the  IHA  shall  inspect  the  home  and  shall 
give  the  homebuyer  a  written  statement, 
to  be  signed  by  the  IHA  and  the 
homebuyer,  of  the  condition  of  the  home 
and  the  equipment  in  it.  Should  the 
homebuyer  vacate  the  home,  the  IHA 
shall  inspect  it  and  give  the  homebuyer 
a  written  statement  of  the  repairs  and 
other  work,  if  any,  required  to  put  the 
home  in  good  condition  for  the  next 
occupant.  The  homebuyer  or 
representative  and  a  representative  of 
the  HBA  may  join  in  any  inspections  by 
the  IHA. 

(i)  Maintenance  of  common  property. 
The  homebuyer  may  participate  in 
nonroutine  maintenance  of  the  home 
and  in  maintenance  of  common 
property. 

(j)  Assignment  and  survivorship.  Until 
such  time  as  the  homebuyer  obtains  title 
to  the  home,  the  following  conditions 
apply: 

(1)  A  homebuyer  shall  not  assign  any 
right  or  interest  in  the  home  or  any 
interest  under  the  Homebuyer 
Ownership  Opportunity  Agreement 
without  the  prior  written  approval  of  the 
IHA; 

(2)  In  the  event  of  death  or  mental 
incapacity,  the  person  designated  as  the 
successor  in  the  Homebuyer  Ownership 
Opportunity  Agreement  shall  succeed  to 
the  rights  and  responsibilities  under  the 
agreement  if  that  person  is  a  family 
member  and  is  determined  by  the  IHA 
to  meet  all  of  the  standards  of  potential 
for  homeownership,  including  the 
requirement  to  make  the  home  the 
person's  principal  residence.  Such 
person  shall  be  designated  by  the 
homebuyer  at  the  time  the  Homebuyer 
Ownership  Opportunity  Agreement  is 
executed.  This  designation  may  be 
changed  by  the  homebuyer  at  any  time. 


If  there  is  no  such  designation,  or  the 
designee  is  not  a  family  member  or  does 
not  meet  the  standards  of  potential  for 
homeownership,  the  IHA  may  consider 
as  the  homebuyer  any  family  member 
who  meets  the  standards  of  potential  for 
homeownership; 

(3]  If  there  is  no  qualified  successor  in 
accordance  with  paragraph  (j)(2)  of  this 
section,  and  no  minor  child  of  the 
homebuyer's  family  is  in  occupancy,  the 
IHA  shall  terminate  the  agreement  and 
another  family  shall  be  selected.  Where 
a  minor  child  or  children  of  the 
homebuyer's  family  is  in  occupancy,  and 
an  appropriate  adultts)  who  has  been 
appointed  legal  guardian  of  the  children 
is  able  and  willing  to  perform  the 
obligations  of  the  Homebuyer 
Ownership  Opportunity  Agreement  in 
their  interest  and  on  their  behalf,  then  in 
order  to  protect  continued  occupancy 
and  opportunity  for  acquisition  of 
ownership  of  the  home,  the  IHA  may 
approve  the  guardian(s)  as  occupants  of 
the  unit  with  a  duty  to  fulfill  the 
homebuyer  obligations  under  the 
agreement. 

(Information  collection  requirements 
contained  in  paragraphs  (g)  and  (h)  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2577-0114.) 

S  905.51 1    Hom«buyers'  association  and 
homeowners'  association. 

(a)  General.  The  homebuyers' 
association  (HBA]  and  homeowners' 
association  (HOA)  are  separate  and 
distinct  organizations  with  different 
functions.  The  HOA  may  hold  title  to 
and  be  responsible  for  maintenance  of 
common  property,  while  the  HBA  has 
more  general  service  and  representative 
functions.  While  all  residents  are 
members  of  the  HBA,  only  those  who 
have  acquired  title  to  their  homes  are 
members  of  the  HOA. 

(b)  HBA.  Except  where  the  homes  are 
on  scattered  sites  (noncontiguous  lots 
throughout  a  multi-block  area  with  no 
common  property),  or  where  the  number 
of  homes  in  the  development  may  be  too 
few  to  support  an  HBA,  each  Turnkey  III 
development  shall  have  an  HBA.  For 
such  cases,  a  modified  form  of 
homebuyers  association  may  be  called 
for  or  a  less  formal  organization  may  be 
desirable.  This  decision  shall  be  made 
jointly  by  the  IHA  and  the  homebuyers, 
acting  on  the  recommendation  of  HUD. 

(1)  Organization.  An  HBA  is  an 
incorporated  organization  composed  of 
all  the  families  who  are  entitled  to 
occupancy  pursuant  to  a  Homebuyer 
Ownership  Opportunity  Agreement  or 
who  are  homeowners.  Each  family  shall 
automatically  become  a  member  of  the 
HBA,  and  the  HBA  shall  be  the 
representative  of  all  such  families.  The 


functions  of  the  HBA  shall  be  set  forth 
in  its  articles  of  incorporation  and  by- 
laws. The  IHA  shall  assist  the  HBA  in 
its  organization  and  operation  to  the 
extent  possible. 

(2)  Funding.  The  IHA  may  provide 
non-cash  contributions  to  the  HBA,  such 
as  office  space,  as  well  as  cash 
contributions,  which  shall  be  provided 
for  in  the  annual  operating  budgets  of 
the  IHA.  The  cash  contributions  shall  be 
in  an  amount  provided  for  in  the  IHA 
budget  and  approved  by  HUD  and  shall 
be  subject  to  any  HUD  restrictions  on 
funding. 

(c)  HOA.  A  homeowners'  association 
means  an  association  comprised  of 
homeowners,  to  which  the  IHA  conveys 
ownership  of  common  property,  and 
which  thereafter  has  responsibilities 
with  respect  to  the  common  property. 

§  905.5 1 3    Breakeven  amount  and 
application  of  nKMittily  payments. 

(a)  General.  The  breakeven  amount 
for  a  project  is  the  minimum  average 
monthly  amount  required  to  provide 
funds  for  operating  expenses  (§  905.515], 
the  Earned  Home  Payments  Account 
(EHPA]  (5  905.517),  and  the  Nonroutine 
Maintenance  Reserve  (NRMR) 

(§  905.519).  A  separate  breakeven 
amount  is  established  for  each  si2e,and 
type  of  dwelling  unit,  as  well  as  for  the 
project  as  a  whole.  The  breakeven 
amount  for  EHPA  and  NRMR  will  vary 
by  size  and  type  of  dwelling  unit. 
Similar  variations  may  occur  for 
operating  expenses.  'The  breakeven 
amount  does  not  include  the  monthly 
allowance  for  utilities  for  which  the 
homebuyer  pays  directly. 

(b)  Application  of  monthly  payments. 
The  IHA  shall  apply  the  homebuyer's 
monthly  payment  as  follows: 

(1)  To  the  credit  of  the  homebuyer's 
EHPA; 

(2)  To  the  credit  of  the  homebuyer's 
NRMR;  and 

(3)  For  payment  of  monthly  operating 
expense,  including  contributions  to  the 
operating  reserve. 

(c)  Excess  over  breakeven.  When  the 
homebuyer's  required  monthly  payment 
exceeds  the  applicable  breakeven 
amount,  the  excess  shall  constitute 
additional  project  income  and  shall  be 
deposited  and  used  in  the  same  manner 
as  other  project  income. 

(d)  Deficit  in  monthly  payment.  When 
the  homebuyer's  required  monthly 
payment  is  less  than  the  applicable 
breakeven  amount,  the  deficit  shall  be 
applied  as  a  reduction  of  that  portion  of 
the  monthly  payment  designated  for 
operating  expense  [i.e.,  as  a  reduction  of 
project  income).  In  all  cases,  the 
homebuyer  payment  must  be  sufficient 
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to  cover  the  EHPA  and  the  NRMR, 
which  shall  be  credited  with  the  amount 
included  in  the  breakeven  amount  for 
these  accounts,  but  only  to  the  extent 
that  the  homebuyer's  required  monthly 
payment  is  sufficient  for  this  purpose. 
Insufficient  homebuyer  income  to  cover 
the  EHPA  and  the  NRMR  constitutes  a 
loss  of  homeownership  potential  and 
eligibility  for  continuation  in  the 
Turnkey  III  program.  (See  S9  905.505(b) 
and  905.503(c).) 

§905.515    Monthly  operating  •xpeitM. 

(a)  Definition  and  categories  of 
monthly  operating  expense.  The  terra 
monthly  operating  expense  means  the 
monthly  amount  needed  for  the 
following  purposes: 

(1)  Administration.  Administrative 
salaries,  travel  legal  expenses,  office 
supplies,  etc.; 

(2)  Homebuyer  services.  IHA 
expenses  in  the  achievement  of  social 
goals,  including  costs  such  as  salaries, 
publications,  payments  to  the  HBA  to 
assist  its  operation,  contract  and  other 
costs: 

(3)  Utilities.  Those  utilities  (such  as 
water),  if  any,  to  be  furnished  by  the 
IHA  as  part  of  operating  expense;  ^ 

(4)  Routine  maintenance — common 
property.  For  community  building, 
grounds  and  other  common  areas,  if  any. 
The  amount  required  for  routine 
maintenance  of  common  property 
depends  upon  the  type  of  common 
property  included  in  the  development 
and  die  extent  of  the  IHA's 
responsibility  for  maintenance; 

(5)  Protective  services.  The  cost  of 
supplemental  protective  services  paid 
by  the  IHA  for  the  protection  of  persons 
and  property; 

(6)  General  expense.  Premiums,  for  . 
fire  and  other  insurance,  payments  in 
lieu  of  taxes  to  the  local  taxing  body, 
collection  losses,  payroll  taxes,  etc.; 

(7)  Nonroutine  maintenance — 
common  property  (contribution  to 
operating  reserve).  Extraordinary 
maintenance  of  equipment  applicable  to 
the  community  building  and  grounds, 
and  unanticipated  items  for  non- 
dwelling  structures. 

(b)  Monthly  operating  expense  rate. 
(1)  The  monthly  operating  expense  rate 
for  each  fiscal  year  shall  be  established 
on  the  basis  of  the  IHA's  HUD-approved 
operating  budget  for  that  fiscal  year.  The 
operating  budget  may  be  revised  during 
the  course  of  the  fiscal  year  in 
accordance  with  HUD  regiilations, 
contracts,  and  handbooks. 

(2)  If  it  is  subsequenUy  determined 
that  the  actual  operating  expense  for  a 
fiscal  year  was  more  or  less  than  the 
amount  provided  by  the  monthly 
operating  expense  established  for  that 


fiscal  year,  the  rate  of  monthly  operating 
expenses  to  be  established  for  the  next 
fiscal  year  may  be  adjusted  to  account 
for  the  differences. 

(c)  Provision  for  common  property 
maintenance.  Diuing  the  period  the  IHA 
is  responsible  for  the  maintenance  of 
common  property,  the  aimual  operating 
budget  and  the  monthly  operating 
expense  rate  shall  include  the  amount 
required  for  routine  maintenance  of  all 
common  property  in  the  development, 
even  though  a  number  of  the  homes  may 
have  been  acquired  by  homeowners. 
Diiring  such  period,  this  amount  shall  be 
computed  on  a  pro-rata  basis  of  the  total 
number  of  homes  in  the  development. 
After  the  homeowners  association 
assumes  responsibility  for  maintenance 
of  common  property,  the  monthly 
operating  expense  shall  include  an 
amount  equal  to  the  monthly  assessment 
by  the  homeowners'  association  for  the 
remaining  homes  owned  by  the  IHA  (see 
paragraph  (a)(7)  of  this  section  for 
nonroutine  maintenance  of  common 
property). 

(d)  Posting  of  monthly  operating 
expense  statement  A  statement 
showing  the  budgeted  monthly  amount 
allocated  in  the  current  operating 
expense  category  shall  be  provided  to 
the  HBA  and  copies  shall  be  provided  to 
homebuyers  upon  request 

9  905.517    Earned  Home  Payments 
Account  (EHPA). 

(a)  Credits  to  the  account  The  IHA 
shall  establish  and  maintain  a  separate 
EHPA  for  each  homebuyer.  Since  the 
homebuyer  is  responsible  for 
maintaining  the  home,  a  portion  of  his 
required  monthly  payment  equal  to  the 
IHA's  estimate,  approved  by  HUD,  of 
the  monthly  cost  for  such  routine 
maintenance,  taking  into  consideration 
the  relative  type  and  size  of  the 
homeowner's  home,  shall  be  set  aside  in 
the  EHPA.  In  addition,  this  account  shall 
be  credited  with: 

(1)  Any  voluntary  payments  made 
pursuant  to  paragraph  (f)  of  this  section, 
and 

(2)  Any  amount  earned  through  the 
performance  of  maintenance  as 
provided  in  paragraph  (d)  of  this  section 
and  §  905.519(c). 

(b)  Charges  to  the  account  (1)  If  for 
any  reason  the  homebuyer  is  unable  or 
fails  to  perform  any  item  of  required 
maintenance  as  described  in 
S  905.509(a),  the  IHA  shall  arrange  to 
have  the  work  done  in  accordance  with 
the  procedures  estabhshed  by  the  IHA 
and  the  HBA.  and  the  cost  thereof  shall 
be  charged  to  the  homebuyer's  EHPA. 
Inspections  of  the  home  shall  be  made 
jointly  by  the  IHA  and  HBA. 


(2)  To  the  extent  NRMR  expense  is 
attributable  to  the  negligence  of  the 
homebuyer  as  determined  by  the  HBA 
and  approved  by  the  IHA  (see 
5  905.519),  the  cost  thereof  shall  be 
charged  to  the  EHPA. 

(c)  Exercise  of  option;  required 
amount  in  EHPA.  (1)  The  homebuyer 
may  exercise  his  or  her  option  to  buy  the 
home  by  paying  the  applicable  purchase 
price,  only  after  satisfying  the  following 
conditions  precedent: 

(i)  Within  the  first  two  years  of  the 
homebuyer's  occupancy,  the  homebuyer 
has  achieved  a  balance  in  his  or  her 
EHPA  equal  to  20  times  the  amount  of 
the  monthly  EHPA  credit  as  initially 
determined  in  accordance  with 
paragraph  (a)  of  this  section; 

(ii)  The  homebuyer  has  met,  and  is 
continuing  to  meet,  the  requirements  of 
the  Homebuyers  Ownership 
Opportunity  Agreement; 

(iii)  The  homebuyer  has  rendered,  and 
is  continuing  to  render,  satisfactory 
performance  of  homebuyer 
responsibilities  to  the  HBA. 

(2)  When  the  homebuyer  has  met 
these  conditions  precedent,  the  IHA 
shall  give  the  homebuyer  a  certificate  to 
that  effect.  After  achieving  the  required 
minimum  EHPA  balance  within  the  first 
two  years  of  occupancy,  the  homebuyer 
shall  continue  to  provide  the  required 
maintenance,  thereby  continuing  to  add 
to  the  EHPA.  If  the  homebuyer  fails  to 
meet  either  the  obligation  to  achieve  the 
minimum  EHPA  balance,  as  specified,  or 
the  obligation  thereafter  to  continue 
*  adding  to  EHPA.  the  IHA  and  the  HBA 
shall  investigate  and  take  appropriate 
corrective  action,  including  termination 
of  the  agreement  by  the  IHA  in 
accordance  with  {  905.529. 

(d)  Additional  equity  through 
maintenance  of  common  property. 
Homebuyers  may  earn  additional  EHPA 
credits  by  providing  in  whole  or  in  part 
any  of  the  maintenance  necessary  to  the 
common  property  of  the  development 
When  such  maintenance  is  to  be 
provided  by  the  homebuyer,  this  may  be 
done  and  credit  earned  therefor  only 
pursuant  to  a  prior  written  agreement 
between  the  homebuyer  and  the  IHA  (or 
the  homeowners'  association,  depending 
on  who  has  responsibihty  for 
maintenance  of  the  property  involved), 
covering  the  nature  and  scope  of  the 
work  and  the  amount  of  credit  the 
homebuyer  is  to  receive.  In  such  cases, 
the  agreed  amount  shall  be  charged  to 
the  appropriate  maintenance  account 
and  credited  to  the  homebuyer's  EHPA 
upon  completion  of  the  work. 

(e)  Investment  of  excess.  (1)  When  the 
aggregate  amount  of  all  EHPA  balances 
exceeds  the  estimated  reserve 
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requirements  for  90  days,  the  IHA  shall 
notify  the'HBA  and  shall  invest  the 
excess  in  federally  insured  savings 
accounts,  federally  insured  credit 
unions,  and/or  securities  approved  by 
HUD  and  in  accordance  with  any 
recommendations  made  by  the  HBA.  If 
the  HBA  wishes  to  participate  in  the 
investment  program,  it  should  submit 
periodically  to  the  IHA  a  list  of  HUD- 
approved  securities,  bonds,  or 
obligations  which  the  association 
recommends  for  investment  by  the  IHA 
of  the  funds  in  the  EHPAs.  Interest 
earned  on  the  investment  of  such  funds 
shall  be  prorated  and  credited  to  each 
homebuyer's  EHPA  in  proportion  to  the 
amount  in  each  such  reserve  account. 

(2)  Periodically,  but  not  less  often  than 
semiannually,  the  IHA  shall  prepare  a 
statement  showing: 

(i)  The  aggregate  amount  of  all  EHPA 
balances; 

(ii)  The  aggregate  amount  of 
investments  (savings  accounts  and/or 
securities)  held  for  the  account  of  all  the 
homebuyerg'  EHPAs,  and 

(iii)  The  aggregate  uninvested  balance 
of  all  the  homebuyers'  EHPAs.  This 
statement  shall  be  made  available  to 
any  authorized  representative  of  the 
HBA. 

(f)  Voluntary  payments.  To  enable  the 
homebuyer  to  acquire  title  to  the  home 
within  a  shorter  period  than  anticipated 
under  the  original  schedule,  the 
homebuyer  may,  either  periodically  or  in 
a  lump  sum,  voluntarily  make  payments 
over  and  above  the  required  monthly 
payments.  Such  voluntary  payments 
shall  be  deposited  to  his  credit  in  the 
homebuyer's  EHPA. 

(g)  Delinquent  monthly  payments. 
Under  exceptional  circumstances  as 
determined  by  the  HBA  and  the  IHA.  a 
homebuyer's  EHPA  may  be  used  to  pay 
the  delinquent  required  monthly 
payments,  provided  the  amount  used  for 
this  purpose  does  not  seriously  deplete 
the  account  and  provided  that  the 
homebuyer  agrees  to  cooperate  in  such 
counseling  as  may  be  made  available  by 
the  IHA  or  the  HBA. 

(h)  Annual  statement  to  homebuyer. 
The  IHA  shall  provide  an  annual 
statement  to  each  homebuyer  specifying 
at  least: 

(1)  The  amount  in  the  EHPA,  and 

(2)  The  amount  in  the  NRMR.  During 
the  year,  any  maintenance  or  repair 
done  on  the  dwelling  by  the  IHA  which 
is  chargeable  to  the  EHPA  or  to  the 
NRMR  shall  be  accounted  for  through  a 
work  order.  A  homebuyer  shall  receive 
a  copy  of  all  such  work  orders  for  his  or 
her  home. 

(i)  Withdrawal  and  assignment.  The 
homebuyer  shall  have  no  right  to  assign, 
withdraw,  or  in  any  way  dispose  of  the 


funds  in  its  EHPA  except  as  provided  in 
this  section  or  in  $  905.525. 

(j)  Application  of  EHPA  upon  vacating 
of  dwelling.  (1)  In  the  event  a 
Homebuyers  Ownership  Opportunity 
Agreement  with  the  IHA  is  terminated 
(§  905.529)  or  if  the  homebuyer  vacates 
the  home  (see  §  905.509(j)).  the  IHA  shall 
charge  against  the  homebuyer's  EHPA 
the  amounts  required  to  pay: 

(i)  The  amount  due  the  IHA.  including 
the  monthly  payments  the  homebuyer  is 
obligated  to  pay  up  to  the  date  he 
vacates: 

(ii)  The  monthly  payment  for  the 
period  the  home  is  vacant,  not  to  exceed 
60  days  from  the  date  of  notice  of 
intention  to  vacate,  or,  if  the  homebuyer 
fails  to  give  notice  of  intention  to  vacate, 
60  days  from  the  date  the  home  is  put  in 
good  condition  for  the  next  occupant  in 
conformity  with  S  905.509;  and 

(iii)  The  cost  of  any  routine 
maintenance,  negligence  of  the 
homebuyer,  required  to  put  the  home  in 
good  condition  for  the  next  occupant  in 
conformity  with  5  905.509. 

(2)  If  the  EHPA  balance  is  not 
sufficient  to  cover  all  of  these  charges, 
the  IHA  shall  require  the  homebuyer  to 
pay  the  additional  amount  due.  If  the 
amount  in  the  account  exceeds  these 
charges,  the  excess  shall  be  paid  to  the 
homebuyer. 

(3)  Settlement  with  the  homebuyer 
shall  be  made  promptly  after  the  actual 
cost  of  repairs  to  the  dwelling  has  been 
determined  (see  paragraph  (j)(l)(iii)  of 
this  section),  provided  that  the  IHA  shall 
make  every  effort  to  make  such 
settlement  within  30  days  from  the  date 
the  homebuyer  vacates.  The  homebuyer 
may  obtain  a  settlement  within  7  days  of 
the  date  he  or  she  vacates  even  though 
the  actual  cost  of  such  repair  has  not  yet 
been  determined,  if  the  homebuyer  has 
given  the  IHA  notice  of  intention  to 
vacate  at  least  30  days  before  the  date 
the  family  vacates  and  if  the  amount  to 
be  charged  against  the  EHPA  for  such 
repairs  is  based  on  the  IHA's  estimate  of 
the  cost  thereof  (determined  after 
consultation  with  the  appropriate 
representative  of  the  HBA). 

S  905.519    Nonroutin*  maintenance 
reMFve  (NRMR) 

(a)  Purpose  of  reserve.  The  IHA  shall 
establish  and  maintain  a  separate 
NRMR  for  each  home,  using  a  portion  of 
the  homebuyer's  monthly  payment.  The 
purpose  of  the  NRMR  is  to  provide  ftmds 
for  the  nonroutine  maintei}ance  of  the 
home,  which  consists  of  the  infrequent 
and  costly  items  of  maintenance  and 
replacement  shown  on  the  Nonroutine 
Maintenance  Schedule  for  the  home  (see 


paragraph  (b)  of  this  section).  Such 
maintenance  may  include  the 
replacement  of  dwelling  equipment 
(such  as  range  and  refrigerator), 
replacement  of  roof,  exterior  painting, 
major  repairs  to  heating  and  plumbing 
systems,  etc.  The  NRMR  shall  not  be 
used  for  nonroutine  maintenance  of 
common  property,  or  for  nonroutine 
maintenance  relating  to  the  home  to  the 
extent  such  maintenance  is  attributable 
to  the  Homebuyer's  negligence  or  to 
defective  materials  or  workmanship. 

(b)  Amount  of  reserve.  The  amount  of 
the  monthly  payments  to  be  set  aside  for 
NRMR  shall  be  determined  by  the  IHA. 
with  the  approval  of  HUD,  on  the  basis 
of  the  Nonroutine  Maintenance 
Schedule  showing  the  amount  likely  to 
be  needed  for  nonroutine  maintenance 
of  the  home  during  the  term  of  the 
Homebuyer  Ownership  Opportunity 
Agreement  taking  into  consideration  the 
type  or  construction  and  dwelling 
equipment.  This  schedule  shall: 

(1)  List  each  item  of  nonroutine 
maintenance  (e.g.,  range,  refrigerator, 
plumbing,  heating  system,  roofing,  tile 
flooring,  exterior  painting,  etc.). 

(2)  Show  for  each  listed  item  the 
estimated  frequency  of  maintenance  or 
useful  life  before  replacement,  the 
estimated  cost  of  maintenance  or 
replacement  (including  installation)  for 
each  occasion,  and  the  annual  reserve 
requirement,  and 

(3)  Show  the  total  reserve 
requirements  for  all  the  listed  items,  on 
an  annual  and  a  monthly  basis.  This 
schedule  shall  be  prepared  by  the  IHA 
and  approved  by  HUD.  The  schedule 
shall  be  reexamined  annually  in  the 
light  of  changing  economic  conditions 
and  experience. 

(c)  Charges  to  NRMR.  (1)  The  IHA 
shall  provide  the  nonroutine 
maintenance  necessary  for  the  home 
and  the  cost  thereof  shall  be  funded  as 
provided  in  paragraph  (c)(2)  of  this 
section.  Such  maintenance  may  be 
provided  by  the  homebuyer  but  only 
pursuant  to  a  prior  written  agreement 
with  the  IHA  covering  the  nature  and 
scope  of  the  work  and  the  amount  of 
credit  the  homebuyer  is  to  receive.  The 
amount  of  any  credit  shall,  upon 
completion  of  the  work,  be  credited  to 
the  homebuyer's  EHPA  and  charged  as 
provided  in  paragraph  (c)(2)  of  this 
section. 

(2)  The  cost  of  nonroutine 
maintenance  shall  be  charged  to  the 
NRMR  for  the  home  except  that: 

(i)  To  the  extent  such  maintenance  is 
attributable  to  the  fault  or  negligence  of 
the  homebuyer,  the  cost  shall  be 
charged  to  the  homebuyer's  EHPA  after 
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consultation  with  the  HBA  if  the 
homebuyer  disagrees,  and 

(ii)  To  the  extent  such  maintenance  is 
attributable  to  defective  materials  or 
workmanship  not  covered  by  the 
warrtinty,  or  even  though  covered  by  the 
warranty  if  not  paid  for  thereunder 
through  no  fault  or  negligence  of  the 
homebuyer,  the  cost  shall  be  charged  to 
the  appropriate  operating  expense 
account  of  the  Project. 

(3)  In  the  event  the  amount  charged 
against  the  NRMR  exceeds  the  balance 
therein,  the  difference  (deficit)  shall  be 
made  up  from  continuing  monthly 
credits  to  the  NRMR  based  upon  the 
homebuyer's  monthly  payments.  If  there 
is  still  a  deficit  when  the  homebuyer 
acquires  title,  the  homebuyer  shall  pay 
such  deficit  at  settlement  (see  paragraph 
(d)(2)  of  this  section). 

(d)  Transfer  of  NRMR.  (1)  In  the  event 
the  Homebuyer  Ownership  Opportunity 
Agreement  is  terminated,  the  homebuyer 
shall  not  receive  any  balance  or  be 
required  to  pay  any  deficit  in  the  NRMR. 
When  a  subsequent  homebuyer  moves 
in,  the  NRMR  shall  cqntinue  to  be 
applicable  to  the  home  in  the  same 
amount  as  if  the  preceding  homebuyer 
had  continued  in  occupancy. 

(2)  In  the  event  the  homebuyer 
purchases  the  home,  and  there  remains 
a  balance  in  the  NRMR.  the  IHA  shall 
pay  such  balance  to  the  homeowner  at 
settlement.  In  the  event  the  homebuyer 
purchases  and  there  is  a  deficit  in  the 
'  NRMR,  the  homebuyer  shall  pay  such 
'deficit  to  the  IHA  at  settlement. 

(e)  Investment  of  excess.  (1)  When  the 
aggregate  amount  of  the  NRMR  balances 
for  all  the  homes  exceeds  the  estimated 
reserve  requirements  for  90  days  the 
IHA  shall  invest  the  excess  in  federally 
insured  savings  accounts,  federally 
insured  credit  unions,  and/or  seciuities 
approved  by  HUD.  Income  earned  on 
the  investment  of  such  funds  shall  be 
prorated  and  credited  to  each 
homebuyer's  NRMR  in  proportion  to  the 
amount  in  each  reserve  account. 

(2)  Periodically,  but  not  less  often  than 
semiannually,  the  IHA  shall  prepare  a 
statement  showing: 

(i)  The  aggregate  amount  of  all  NRMR 
balances, 

'  (ii)  The  aggregate  amount  of 
investments  (savings  accoimts  and/or 
securities)  held  for  the  account  of  the 
NRMRs,  and 

(iii)  The  aggregate  uninvested  balance 
of  the  NRMRs.  A  copy  of  this  statement 
shall  be  made  available  to  any 
authorized  representative  of  the  HBA. 

§  905.521    Operating  Reserve. 

(a)  Purpose  of  the  reserve.  To  the 
extent  that  total  operating  receipts 
(including  subsidies  for  operations) 


exceed  total  operating  expenditures  of 
the  project,  the  IHA  shall  establish  an 
operating  reserve  up  to  the  maximum 
approved  by  HUD  in  connection  with  its 
approval  of  the  annual  operating 
budgets  for  the  project.  The  purpose  of 
this  reserve  is  to  provide  funds  for 

(1)  The  infi^quent  but  costly  items  of 
nonroutine  maintenance  and 
replacements  of  common  property, 
taking  into  consideration  the  types  of 
items  which  constitute  common 
property,  such  as  nondweUing  structures 
and  equipment,  and  in  certain  cases, 
common  elements  of  dwelling 
structiu^s; 

(2)  Nonroutine  maintenance  for  the 
homes  to  the  extent  such  maintenance  is 
attributable  to  defective  materials  or 
workmanship  not  covered  by  warranty; 

(3)  Working  capital,  including  funds  to 
cover  a  deficit  in  a  homebuyer's  NRMR 
until  such  deficit  is  offset  by  future 
monthly  payments  by  the  homeowner  or 
a  settlement  in  the  event  the  homebuyer 
should  piu'chase;  and 

(4)  A  deficit  in  the  operation  of  the 
project  for  a  fiscal  year,  including  any 
deficit  resulting  from  monthly  payments 
totaling  less  than  the  breakeven  amount 
for  the  project. 

(b)  Nonroutine  maintenance — 
common  property  (contribution  to 
operating  reserve).  The  amount  under 
this  heading  to  be  included  in  operating 
expense  (and  in  the  breakeven  amount) 
established  for  the  fiscal  year  shall  be 
determined  by  the  IHA,  with  the 
approval  of  HUD,  on  the  basis  of 
estimates  of  the  monthly  amount  needed 
to  accumulate  an  adequate  reserve  for 
the  items  described  in  paragraph  (a)(1) 
of  this  section.  This  amount  shall  be 
subject  to  revision  in  the  light  of 
experience.  This  contribution  to  the 
operating  reserve  shall  be  made  only 
during  the  period  the  IHA  is  responsible 
for  the  maintenance  of  any  common 
property;  and  during  such  period,  the 
amount  shall  be  determined  on  the  basis 
of  the  requirements  of  all  common 
property  in  the  development.  When  the 
operating  reserve  reaches  the  maximimi 
authorized  in  paragraph  (c)  of  this 
section,  the  breakeven  (monthly 
operating  expense)  computations  for  the 
next  and  succeeding  fiscal  years  need 
not  include  a  provision  for  this 
contribution  to  the  operating  reserve 
unless  the  balance  of  the  reserve  is 
reduced  below  the  maximum  during  any 
such  succeeding  fiscal  year. 

(c)  Maximum  operating  reserve.  The 
maximum  operating  reserve  that  may  be 
retained  by  the  IHA  at  the  end  of  any 
fiscal  year  shall  be  the  sum  of: 

(1)  One-half  of  total  routine  expense 
Included  in  the  operating  budget 
approved  for  the  next  fiscal  year  and 


(2)  One-third  of  total  breakeven 
amounts  included  in  the  operating 
budget  approved  for  the  next  fiscal  year, 
provided  tfiat  such  maximum  may  be 
increased  if  necessary  as  determined  or 
approved  by  HUD.  Total  routine 
expense  means  the  sum  of  the  amounts 
budgeted  for  administration, 
homebuyers'  services,  IHA-supplied 
utilities,  routine  maintenance  of 
common  property,  protective  services, 
and  general  expense  or  other  category  of 
day-to-day  routine  expense. 

(d)  Transfer  to  homeowners' 
association.  The  IHA  shall  be 
responsible  for  and  shall  retain  custody 
of  the  operating  reserve  until  the 
homeowners  acquire  voting  control  of 
the  homeowners'  association.  When  the 
homeowners  acquire  voting  control,  the 
homeowners'  association  shall  then 
assume  full  responsibility  for 
management  and  maintenance  of 
common  property  under  a  plan 
approved  by  HUD,  and  there  shall  be 
transferred  to  the  homeowners' 
association  a  portion  of  the  operating 
reserve  then  held  by  the  IHA.  The 
amount  of  the  reserve  to  be  transferred 
shall  be  based  upon  the  proportion  that 
one-half  of  budgeted  routine  expense 
(used  as  a  basis  for  determining  the 
current  maximum  operating  reserve — 
see  paragraph  (c)  of  this  section)  bears 
to  the  approved  maximum  operating 
reserve.  Specifically,  the  portion  of 
operating  reserve  to  be  transferred  shall 
be  computed  as  follows:  Obtain  a 
percentage  by  dividing  one-half  of 
budgeted  routine  expense  by  the 
approved  maximum  operating  reserve; 
and  multiply  the  actual  operating 
reserve  balance  by  this  percentage. 

(e)  Disposition  of  reserve.  If,  at  the 
end  of  a  fiscal  year,  there  is  an  excess 
over  the  maximum  operating  reserve.    , 
this  excess  shall  be  applied  to  the 
operating  deficit  of  the  project,  if  any, 
and  any  remainder  shall  be  used  for 
such  purposes  as  approved  by  HUD 
under  an  ACC.  FoUowring  the  end  of  the 
fiscal  year  in  which  the  last  home  has 
been  conveyed  by  the  IHA,  the  balance 
of  the  operating  reserve  held  by  the  IHA 
shall  be  paid  to  HUD.  or  retained  by  the 
IHA  in  a  replacement  reserve  if  an  ACC 
amendment  has  been  executed 
implementing  loan  forgiveness,  provided 
that  the  aggregate  amount  of  payments 
by  the  IHA  under  this  paragraph  shall 
not  exceed  the  aggregate  amount  of 
annual  contributions  paid  by  HUD  with 
respect  to  the  project. 

9905.523    Operating  subsidy. 

Operating  subsidy  may  be  paid  by 
HUD,  subject  to  the  availability  of  funds 
for  this  purpose  and  at  HUD's  sole 
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discretion,  to  cover  an  operating  deficit 
as  approved  by  HUD  in  an  operating 
budget  submitted  by  an  IHA  for  a 
Turnkey  III  project.  However,  operating 
subsidy  or  project  funds  may  not  be 
used  to  establish  or  maintain  the 
homebuyer  reserve  accounts.  Operating 
subsidy  or  project  funds  may  be  used  on 
a  temporary  basis  to  pay  the  cost  of 
utilities  for  an  individual  unit  by  way  of 
a  utility  reimbursement  when  a 
homebuyer  has  insufficient  tenant 
income  to  cover  even  the  utilities.  In 
such  a  case,  the  inability  of  the 
homebuyer  to  pay  utilities  constitutes  a 
loss  of  homeowTiership  potential  and 
continuing  eligibility  for  the  Turnkey  III 
program.  (See  S  905.505(b)  and 
§  905.503(c)(3).) 

§  905.525    AcMevement  of  owrwrahlp. 

(a)  Original  homebuyer.  (1)  The 
homebuyer  may  exercise  the  option  to 
purchase  the  home  and  achieve 
ownership  when  the  amount  in  his  or 
her  EHPA,  plus  such  portion  of  the 
NRMR  as  he  or  she  wishes  to  use  for  the 
purchase,  is  equal  to  the  purchase  price 
as  shown  at  that  time  on  the 
homebuyer's  purchase  price  schedule 
plus  all  incidental  costs.  For  this 
purpose,  incidental  costs  mean  the  costs 
incidental  to  acquiring  ownership, 
including,  but  not  limited  to,  the  costs 
for  a  credit  report  field  survey,  title 
examination,  tide  insurance,  and 
inspections,  the  fees  for  attorneys  other 
than  the  IHA's  attorney,  mortgage 
application,  closing  and  recording,  and 
the  transfer  taxes  and  loan  discount 
payment,  if  any.  If  for  any  reason  title  to 
the  home  is  not  conveyed  to  the 
homebuyer  during  the  month  in  which 
the  combined  total  in  the  EHPA  and 
designated  portion  of  the  NRMR  equals 
the  purchase  price,  the  purchase  price 
shall  be  fixed  as  the  amount  specified 
for  that  month  and  the  homebuyer  shall 
be  refunded  (:')  the  net  additions,  if  any, 
credited  to  his  or  her  EHPA  after  that 
month,  and  (ii)  such  part  of  the  monthly 
payments  made  by  the  homebuyer  after 
the  purchase  price  has  been  fixed  which 
exceeds  the  sum  of  the  breakeven 
amount  attributable  to  the  unit  and  the 
interest  portion  of  the  debt  service 
shown  in  the  purchase  price  schedule. 

(2)  Where  the  sura  of  the  purchase 
price  and  incidental  costs  is  greater  than 
the  amounts  in  the  homebuyer's  EHPA 
and  NRMR  as  described  in  paragraph 
(a)(1)  of  this  section,  the  homebuyer  may 
achieve  ownership  by  obtaining 
financing  for  or  otherwise  paying  the 
excess  amount.  The  purchase  price  shall 
be  the  amount  shown  on  the 
homebuyer's  purchase  price  schedule  for 
the  month  in  which  the  setUement  date 
for  the  purchase  occurred. 


(3)  The  maximum  period  for  achieving 
ownership  shall  be  30  years,  but 
depending  upon  increases  in  the 
homebuyer's  income  and  the  amount  of 
credit  which  the  homebuyer  can 
accumulate  through  maintenance  and 
voluntary  payments,  the  period  may  be 
shortened  accordii^y. 

(b)  Subsequent  homebuyer — (1) 
Determination  of  initial  purchase  price. 
The  initial  purchase  price  for  a 
subsequent  homebuyer  shall  be  an 
amoimt  equal  to  (i)  the  purchase  price 
shown  in  the  initial  homebuyer's 
purchase  price  schedule  as  of  the  date  of 
the  agreement  with  the  subsequent 
homebuyer  plus  (ii)  the  amount,  if  any, 
by  which  the  appraised  fair  market 
value  of  the  home,  determined  or 
approved  by  HUD  as  of  the  same  date, 
exceeds  the  purchase  price  specified  in 
paragraph  (b)(l)(i)  of  this  section. 

(2)  Purchase  price  schedule.  The 
subsequent  homebuyer's  purchase  price 
schedule  shall  be  the  same  as  the 
unexpired  portion  of  the  initial 
homebuyer's  purchase  price  schedule 
except  that  where  the  purchase  price 
includes  an  additional  amount  as 
specified  in  paragraph  (b)(l)(ii)  of  this 
section,  the  initial  homebuyer's 
purchase  price  schedule  shall  be 
supplemented  by  an  additional  purchase 
price  schedule  for  such  additional 
amount  based  upon  the  same  monthly 
debt  service  and  the  same  interest  rate 
as  apphed  to  the  initial  homebuyer's 
purchase  price  schedule. 

(3)  Residual  receipts.  After  payment 
in  full  of  the  IHA's  debt,  if  there  are  any 
subsequent  homebuyers  who  have  not 
acquired  ownership  of  their  homes,  the 
IHA  shall  retain  all  residual  receipts 
fi'om  the  operation  of  the  project  in  a 
replacement  reserve,  including 
payments  received  on  account  of  any 
additional  purchase  price  schedules 
applicable  to  the  homes. 

(4)  Transfer  of  title  to  homebuyer. 
When  the  homebuyer  is  to  obtain 
ownership,  a  closing  date  shall  be 
mutually  agreed  upon  by  the  parties.  On 
the  closing  date  the  homebuyer  shall 
pay  the  required  amount  of  money  to  the 
IHA,  sign  the  promissory  note  in 
accordance  with  S  905.527,  and  receive  a 
deed  for  the  home. 

S  905.527    Payment  upon  resale  at  profit 

(a)  Promissory  note.  [1]  When  a 
homebuyer  achieves  ownership,  the 
homebuyer  shall  sign  a  note  obligating 
him  or  her  to  make  payment  to  the  IHA, 
subject  to  the  provisions  of  paragraph 
(a)(2)  of  this  section,  in  the  event  he  or 
she  resells  the  home  at  a  profit  within  5 
years  of  actual  residence  in  the  home 
after  becoming  a  homeowner.  If. 
however,  the  homeowner  should 


purchase  and  occupy  another  home 
within  one  year  (18  months  in  the  case 
of  a  newly  constructed  home)  of  the 
resale  of  die  Turnkey  III  home,  die  IHA 
shall  refund  to  the  homeowner  the 
amount  previously  paid  under  the  note, 
less  the  amount  if  any,  by  which  the 
resale  price  of  the  Turnkey  III  home 
exceeds  the  acquisition  price  of  the  new 
home,  provided  that  application  for  such 
refund  shall  be  made  no  later  than  30 
days  after  the  date  of  acquisition  of  the 
new  home. 

(2)  The  note  to  be  signed  by  the 
homebuyer  pursuant  to  paragraph  (a)(1) 
of  this  section  shall  be  a  noninterest- 
bearing  promissory  note  to  the  IHA.  The 
note  shall  be  executed  at  the  time  the 
homebuyer  becomes  a  homeowner  and 
shall  be  secured  by  a  second  mortgage. 
The  initial  amount  of  the  note  shall  be 
computed  by  taking  the  appraised  value 
of  the  home  at  the  time  the  homebuyer 
becomes  a  homeowner  and  subtracting: 

(i)  The  homebuyer's  purchase  price 
plus  incidental  costs  (as  described  in 
S  905.525(a)(1))  and 

(ii)  The  increase  in  value  of  the  home, 
determined  by  appraisal,  caused  by 
improvements  paid  for  by  the 
homebuyer  with  funds  from  sources 
other  than  the  EHPA  or  NRMR.  The  note 
shall  provide  that  this  initial  amount 
shall  be  automatically  reduced  by  20 
percent  thereof  at  the  end  of  each  year 
of  residency  as  a  homeowner,  with  the 
note  terminating  at  the  end  of  the  five- 
year  period  of  residency,  as  determined 
by  the  IHA.  To  protect  the  homeowner, 
the  note  shall  provide  that  the  amount 
payable  under  it  shall  in  no  event  be 
more  than  the  net  profit  on  the  resale, 
that  is,  the  amount  by  which  the  resale 
price  exceeds  the  sum  of: 

(A)  The  homebuyer's  purchase  price  - 
plus  incidental  costs, 

(B)  The  costs  of  the  resale,  including 
commissions  and  mortgage  prepayment 
penalties,  if  any,  and 

(C)  The  increase  in  value  of  the  home, 
determined  by  appraisal,  due  to 
improvements  paid  for  as  a  homebuyer 
(with  funds  from  sources  other  than  the 
EHPA  or  NRMR)  or  as  a  homeowner. 

(3)  Amounts  collected  by  the  IHA 
under  such  notes  shall  be  retained  by 
the  IHA  for  use  in  making  refunds 
pursuant  to  paragraph  (a)(1)  of  Uiis 
section.  After  expiration  of  the  period 
for  the  filing  of  claims  for  such  refunds, 
any  remaining  amounts  shall  be  used  for 
such  purposes  as  may  be  authorized  or 
approved  by  HUD  under  such  Annual 
Contributions  Contract  as  the  IHA  may 
then  have  widi  HUD. 

(b)  Residency  requirements.  The  five- 
year  note  period  does  not  end  if  the 
homeowner  rents  or  otherwise  does  not 
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use  the  home  as  his  or  her  principal 
place  of  residence  for  any  period  within 
the  first  five  years  after  achieving 
ownership.  Only  the  actual  amount  of 
time  the  homeowner  is  in  residence  is 
counted,  and  the  note  shall  be  in  effect 
until  a  total  of  five  years  time  of 
residence  has  elapsed,  at  which  time  the 
homeowner  may  request  the  IHA  to 
release  him  or  her  from  the  note,  and  the 
IHA  shall  do  so. 

§  905.529    Termination  of  Homebuyer 
Own«r«hlp  Opportunity  Aflreem«nt 

(a)  Termination  by  IHA.  (1)  In  the 
event  the  homebuyer  should  breach  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  failure  to  make  the 
required  monthly  payment  within  ten 
days  after  its  due  date,  by 
misrepresentation  or  withholding  of 
information  in  applying  for  admission  or 
in  connection  with  any  subsequent 
reexamination  of  income  and  family 
composition,  by  failure  to  comply  with 
any  of  the  other  homebuyer  obligations 
under  the  agreement,  by  loss  of 
homeownership  potential  (beyond  a 
temporary,  unforeseen  change  in 
circumstances]  (see  S  905.503(cK3)),  an 
income  that  requires  outright  purchase 
(see  §  905.525(b)),  the  IHA  may 
terminate  the  agreement  30  days  after 
giving  the  homebuyer  notice  of  its 
intention  to  do  so  in  accordance  with 
paragraph  (a)(2)  of  this  section. 

(2)  Notice  of  termination  by  the  IHA 
shall  be  in  writing.  Such  notice  shall 
state: 
(i)  The  reason  for  termination; 
(ii)  That  the  homebuyer  may  respond 
to  the  IHA,  in  writing  or  in  person, 
within  a  specified  reasonable  period  of 
time  regaining  the  reason  for 
termination: 

(iii)  That  in  such  response  the 
homebuyer  may  be  represented  by  the 
HBA: 

(iv)  That  the  IHA  will  consult  the  HBA 
concerning  this  termination; 

(v)  That  unless  the  IHA  rescinds  or 
modifies  the  notices,  the  termination 
shall  be  effective  at  the  end  of  the  30- 
day  notice  period;  and 

(vi)  That,  in  the  case  of  termination  as 
a  result  of  loss  of  homeownership 
potential  when  the  homebuyer  is 
otherwise  in  compliance  with  the 
agreement,  the  family  will  be  offered  a 
transfer  to  a  rental  unit  (whether  or  not 
in  concert  with  a  conversion  of  that  unit 
to  the  rental  program).  If  a  rental  unit  of 
appropriate  size  is  available,  the  family 
will  be  notified  of  a  transfer  to  that  unit. 
If  no  other  unit  is  then  available  and  the 
homebuyer's  current  unit  is  not  to  be 
converted  to  rental,  the  family  will  be 
notified  that  it  may  remain  in  place  until 
an  appropriate  rental  unit  becomes 


available  (in  which  case  the  unit 
remains  under  the  Turnkey  III  project). 
Otherwise,  the  notice  shall  state  that  the 
transfer  shall  occur  as  soon  as  a  suitable 
rental  unit  is  available  for  occupancy, 
but  no  earlier  than  30  days  from  the  date 
of  the  notice.  The  notice  shall  also  state 
that  if  the  homebuyer  should  refuse  to 
move  under  such  circumstances,  the 
family  may  be  required  to  vacate  the 
homebuyer  unit,  without  further  notice. 

(b)  Termination  by  the  homebuyer. 
The  homebuyer  may  terminate  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  giving  the  IHA  30  days 
notice  in  writing  of  this  intention  to 
terminate  and  vacate  the  home.  In  the 
event  that  the  homebuyer  vacates  the 
home  without  notice  to  the  IHA,  the 
agreement  shall  be  terminated 
automatically  and  the  IHA  may  dispose 
of.  in  any  manner  deemed  suitable  by  it. 
any  items  of  personal  property  left  by 
the  homebuyer  in  the  home. 

(c)  Transfer  to  the  rental  program.  In 
the  event  of  termination  of  the 
Homebuyer  Ownership  Opportunity 
Agreement  by  the  IHA  or  by  the 
homebuyer  with  adequate  notice,  the 
homebuyer  may  be  transferred  to  a 
suitable  Jinit  in  the  rental  program,  in 
accordance  with  S  905.503(c)(3)(ii)  or 
terminated  from  occupancy.  If  the 
homebuyer  is  transferred  to  the  rental 
program,  the  amount  in  the 
homeowner's  EHPA  shall  be  paid  in 
accordance  with  §  905.517{j). 

Subpart  H— Lead-Based  Paint 
Poisoning  Prevention 

§  905.551    Purpose  and  applicability. 

The  purpose  of  this  subpart  is  to 
implement  the  provisions  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.S.C.  4821^*846,  by  establishing 
procedures  to  eliminate  as  far  as 
practicable  the  immediate  hazards  from 
the  presence  of  paint  which  may  contain 
lead  in  IHA-owned  housing  assisted 
under  the  United  States  Housing  Act  of 
1937.  This  subpart  applies  to  IHA-owned 
low  income  housing  projects,  including 
Turnkey  III.  Mutual  Help  and  conveyed 
Lanham  Act  and  Public  Works 
Administration  projects,  and  to  section 
23  Leased  Housing  Bond-Financed 
projects.  This  subpart  does  not  apply  to 
projects  under  the  section  23  Leased 
Housing  Non-Bond-Financed  Program, 
the  section  10(c)  Leased  Housing 
Program,  and  the  section  23  and  section 
8  Housing  Assistance  Payments 
programs.  This  subpart  is  promulgated 
in  accordance  with  the  authorization 
granted  in  24  CFR  35.24(b)(4)  and 
supersedes,  with  respect  to  all  housing 
to  which  it  applies,  the  requirements 


prescribed  by  subpart  C  of  24  CFR  part 
35. 

§905.553    Testing  and  abatement 
appilcabte  to  development 

(a)  Pre-acquisition  testing.  With 
respect  to  development,  all  existing 
properties  constructed  before  1978  (or 
substantially  rehabilitated  before  1978) 
and  proposed  to  be  acquired  for  family 
projects  (whether  or  not  they  will  need 
rehabilitation)  shall  be  tested  for  lead- 
based  paint  on  applicable  surfaces  (as 
defined  in  subpart  A). 

(b)  Pre-occupancy  abatement.  If  units 
containing  lead-based  paint  are 
acquired,  compliance  with  parts  35  and 
this  subpart  is  required,  and  abatement 
shall  be  completed  before  occupancy. 

(c)  Compliance  with  guidelines.  It  is 
strongly  encouraged,  but  not  required, 
that  all  such  properties  be  tested  in 
accordance  with  the  Lead-Based  Paint 
Interim  Guidelines  for  Hazard 
Identification  and  Abatement  in  Public 
and  Indian  Housing  (hereafter,  "Lead- 
Based  Paint  Interim  Guidelines"),  which 
were  published  at  55  FR  14555  and  55  FR 
39874  (1990).  as  periodically  amended  or 
updated,  and  other  future  official 
departmental  issuances  related  to  lead- 
based  paint,  before  any  irrevocable 
commitment  is  made  to  acquire  the 
property.  Properties  that  have  already 
been  tested  in  accordance  with  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  as  amended  by  the  Housing  and 
Community  Development  Act  of  1987 
need  not  be  tested  again.  If  lead-based 
paint  is  found  in  a  property  to  be 
acquired,  the  cost  of  testing  and 
abatement  shall  b/e  considered  when 
making  the  cost  comparison  to  justify 
new  construction,  as  well  as  when 
meeting  maximum  total  development 
cost  hmitations. 

§  905.555    Testing  and  abatement 
applicable  to  modernization. 

(a)  Applicability  of  requirements — (1) 
General.  With  respect  to  modernization, 
the  IHA  shall  comply  with  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821-4846)  and  HUD 
implementing  regulations  (24  CFR  part 
35  and  this  subpart).  The  five-year 
funding  request  plan  for  ClAP  (as 
described  in  S  905.610)  shall  be  amended 
to  include  the  schedule  for  lead-based 
paint  testing  and  abatement.  Random 
testing  shall  be  completed  by  December 
6. 1994  (42  U.S.C.  4822(d)(2)(B)).  Testing 
and  abatement  shall  be  completed  with 
respect  to  all  family  projects  constructed 
or  substantially  rehabilitated  before 
1978  approved  for  (or  applications  for) 
comprehensive  and  homeownership 
modernization;  other  pre-1978  family 
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projects  not  undergoing  comprehensive 
and  homeownership  modernization;  and 
special  purpose  modernization.  Any 
previotis  testing  or  abatement  work  that 
was  done  in  accordance  with  the  June  6, 
1988  regulation  (53  FR  20790)  or  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  as  amended  by  the  Housing  and 
Community  Development  Act  of  1987 
shall  not  be  redone  to  comply  with  the 
requirements  of  this  section. 

(2)  Special  Purpose.  The  requirements 
for  lead-based  paint  testing  and 
abatement  apply  to  the  following  three 
categories  of  special  purpose 
modernization:  vacant  unit  reduction; 
accessibility  for  handicapped  (for  any 
dwelling  in  such  housing  in  which  any 
child  who  is  less  than  7  years  of  age 
resides  or  is  expected  to  reside);  and 
cost  effective  energy  efficiency 
measures.  In  the  case  of  funding  for 
accessibility  for  the  handicapped  and 
cost-effective  energy  efficiency 
measures,  LBP  testing  and  abatement 
shall  be  performed  only  when  the 
rehabilitation  involves  removal  of  walls, 
doors  and  windows.  The  HUD  field 
office  may  determine  on  a  case-by-case 
basis  whether  lead-based  paint  testing 
and  abatement  should  be  allowed  for  an 
IHA  requesting  special  purpose 
modernization  for  physical 
improvements  to  replace  or  repair  major 
■  equipment  systems  or  structural 
elements  (such  as.  the  exterior  of 
buildings).  With  regard  to  lead-based 
paint  testing  for  special  purpose 
modernization,  if  the  project  has  already 
been  randomly  sampled  before  May  15, 
1991,  using  tfie  criteria  found  in  the  June 
6, 1988  regulations  or  after  May  15, 1991, 
using  the  criteria  outlined  in  paragraph 
(b)  of  this  flection.  If  lead-based  paint  is 
found  as  a  result  of  previous  random 
testing  or  current  testing,  it  must  be 
abated. 

(b)  Which  standards  apply — (1) 
Comprehensive,  special  purpose,  and 
homeownership  modernization  in 
progress.  With  respect  to  family  projects 
approved  for  comprehensive,  special 
purpose,  and  homeownership 
modernization  (assisted  under  section 
14  of  the  Act)  that  may  contain  lead- 
based  paint  for  which  funds  were 
reserved  by  HUD  by  May  15, 1991,  the 
following  standards  apply:- 

(i)  IHAs  that  awarded  any 
construction  contract  (including 
architectural  and  engineering  (A&E) 
contracts)  before  April  1, 1990,  are 
subject  to  the  provisions  regarding 
random  testing  and  abatement  in  effect 
at  the  time  of  award. 

(ii)  IHAs  that  advertise  for  bid  or 
award  a  construction  contract  (including 
A&E  contracts)  or  plan  to  start  force 
account  work  on  or  after  April  1, 1990. 
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excluding  those  contracts  solely  for 
emergency  work  items,  shall  not  execute 
these  contracts  until  random  testing  as 
described  in  this  section  has  taken  place 
and  any  necessary  abatement  as 
described  in  this  section  is  included  in 
the  modernization  budget. 

(2)  Applications  for  comprehensive, 
special  purpose,  and  homeownership 
modernization  projects.  With  respect  to 
applications  for  family  projects  for 
comprehensive,  special  purpose,  and 
homeownership  modernization  (assisted 
under  section  14  of  the  Act)  which  may 
contain  lead-based  paint,  no 
construction  contracts  awarded  on  or 
after  April  1, 1990  (including  A&E 
contracts  and  force  account  work), 
excluding  those  contracts  solely  for 
emergency  work  items,  shall  be 
executed  until  random  testing  as 
described  in  this  section  has  taken  place 
and  any  necessary  abatement  as 
described  in  this  section  is  included  in 
the  modernization  budget. 

(3)  Lead-based  paint  modernization; 
other  family  projects  not  undergoing 
comprehensive,  special  purpose,  or 
homeownership  modernization.  Any 
pre-1978  family  project  (assisted  under 
section  14  of  the  Act)  not  undergoing 
comprehensive,  special  purpose,  or 
homeownership  modernization  (as 
covered  in  paragraph  (b)  (1)  and  (2)  of 
this  section)  including  a  pre-1978  family 
project  that  previously  has  been 
modernized  with  comprehensive,  special 
purpose  or  homeownership 
modernization  grants  under  previous 
regulations  shall  be  randomly  tested  as 
described  in  this  section,  and  abated  as 
described  in  this  section  if  lead-based 
paint  is  found,  unless  testing  and 
abatement  was  previously  done  in 
accordance  with  paragraph  (a)  of  this 
section. 

(c)  Testing — (1)  Random  testing. 
Random  testing  as  described  in  this 
paragraph  (c)(1)  is  an  eligible  cost  under 
lead-based  paint  modernization  and  is  a 
planning  cost  as  described  in 
§  905.605(d).  Interior  common  areas  to 
be  sampled  include  IHA-owned  or 
operated  child  care  facilities. 

(i)  Initial  random  test.  IHAs  shall  use 
random  testing  on  family  projects 
(including  homeownership  units) 
constructed  or  substantially 
rehabilitated  before  1978.  It  is  strongly 
recommended,  but  not  required,  that 
IHAs  use  the  random  testing 
methodology  set  forth  in  the  lead-based 
paint  interim  guidelines,  as  periodically 
amended  or  upgraded,  and  other  futiue 
outstanding  departmental  issuances  in 
effect  at  the  time  of  testing.  Random 
testing  shall  be  scheduled  or  prioritized 
by  age  of  the  family  projects  and 
whether  the  family  projects  are  known 


to  have  lead-based  paint  or  the  presence 
of  previous  EBLs. 

(ii)  Followup.  If  evidence  of  lead- 
based  paint  is  found  in  units  that  were 
in  the  random  sample,  the  IHA  is 
required  to: 

(A)  Test  the  corresponding  surfaces 
where  lead-based  paint  was  found  in 
other  units  of  the  universe  being  tested; 
or 

(B)  Abate  all  like  surfaces  in  that 
universe  without  further  testing. 

(2)  Universal  testing.  For  scattered 
site  family  projects  involving  single-unit 
structures  that  are  not  contiguous  or 
were  built  and/or  rehabilitated  at 
different  times,  the  IHA  shall  cause  each 
unit  to  be  tested  for  lead-based  paint. 

(d)  Abatement.  Abatement  shall  be 
performed  in  accordance  with  5  905.570. 
Abatement  within  a  comprehensive  and 
homeownership  modernization  project 
should  be  prioritized  in  relation  to  the 
immediacy  of  the  hazards  to  children 
under  seven  years  of  age. 

(Information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-0090] 

§905.560    Notlflcatioa 

(a)  General  LBP  Hazard  Notification 
for  all  Residents.  Tenants  in  IHA-owned 
low  income  public  housing  projects 
constructed  before  1978  shall  be 
notified: 

(1)  That  the  property  was  constructed 
before  1978; 

(2)  That  the  property  may  contain 
lead-based  paint; 

(3)  Of  the  hazards  of  lead-based  paint; 

(4)  Of  the  symptoms  and  treatment  of 
lead-based  paint  poisoning; 

(5)  Of  the  precautions  to  be  taken  to 
avoid  lead-based  paint  poisoning 
(including  maintenance  and  removal 
techniques  for  eliminating  such 
hazards);  and 

(6)  Of  the  advisability  and  availability 
of  blood  lead  level  screening  for 
children  under  seven  years  of  age. 
Tenants  shall  be  advised  to  notify  the 
IHA  if  a  child  is  identified  as  having  an 
elevated  lead  blood  level  (EEL) 
condition. 

(b)  Lead-Based  Paint  Hazard 
Notification  for  Applicants  and 
prospective  purchasers.  A  notice  of  the 
dangers  of  lead-based  paint  poisoning 
and  a  notice  of  the  advisability  and 
availabihty  of  blood  lead  level  screening 
for  children  under  seven  years  of  age 
shall  be  provided  to  every  applicant 
family  at  the  time  of  apphcation.  The 
appbcant  family  shall  be  advised,  if 
screening  is  utilized  and  an  EBL 
condition  identified,  to  notify  the  IHA. 
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(c)  Notification  of  Positive  Lead- 
Based  Paint  Test  Results.  In  the  event 
that  an  IHA-owned  project  constructed 
or  substantially  rehabilitated  before 
1978  is  tested  and  the  test  results  using 
an  x-ray  fluorescence  analyzer  (XRF) 
are  identified  as  having  a  lead  content 
greater  than  or  equal  to  1.0  mg/cm*.  or  is 
tested  by  laboratory  chemical  analysis 
(atomic  absorption  spectroscopy  (AAS)) 
and  found  to  contain  .5%  lead  by  weight 
or  more,  the  IHA  shall  provide  written 
notification  of  such  result  to  the  current 
residents,  applicants,  prospective 
purchasers,  and  homebuyers  of  such 
units  in  a  timely  manner.  The  IHA  shall 
retain  written  records  of  the  notification. 

§  905.565    Maintenance  obligation; 
defective  paint  turtaces. 

In  family  projects  constructed  or 
substantially  rehabilitated  before  1978, 
the  IHA  shall  visually  inspect  units  for 
defective  paint  surfaces  as  part  of 
routine  periodic  unit  inspections.  If 
defective  paint  surfaces  are  found, 
covering  or  removal  of  the  defective 
paint  spots  as  described  in  §  35.24(b)(2) 
shall  be  required.  Treatment  shall  be 
completed  within  a  reasonable  period  of 
time. 


§  905.570    Procedures  Involving  EBLs. 

(a)  Procedures  where  a  current 
resident  child  has  an  EBL.  When  a  child 
residing  in  an  IHA-owned  low  income 
housing  project  has  been  identified  as 
having  an  EBL.  the  IHA  shall: 

(1)  Test  all  surfaces  in  the  unit  and 
applicable  surfaces  of  any  IHA-owned 
and  operated  child  care  facility  if  used 
by  the  EBL  child  for  lead-based  paint 
and  abate  the  surfaces  found  to  contain 
lead-based  paint.  Testing  of  exteriors 
and  interior  common  areas  (including 
non-dwelling  IR'V  facilities  that  are 
commonly  used  by  the  EBL  child  under 
seven  years  of  age)  will  be  done  as 
considered  necessary  and  appropriate 
by  the  IHA  and  HUD:  or 

(2)  Transfer  the  family  with  an  EBL 
child  to  a  post-1978  or  to  a  previously 
tested  unit  that  was  found  to  be  free  of 
lead-based  paint  hazards  or  in  which 
such  hazards  have  been  abated  as 
described  in  this  section. 

(b)  Procedures  where  a  non-resident 
child  using  an  IHA-owned  or  operated 
child  care  facility  has  an  EBL  When  a 
non-resident  child  using  an  IHA-owned 
or  operated  child  care  facility  has  been 
identified  as  having  an  EBL.  the  IHA 
shall  test  all  applicable  surfaces  of  the 
IHA-owned  or  operated  child  care 
facility  and  abate  the  surfaces  found  to 
contain  lead-baaed  paint. 

(c)  Testing.  Testing  shall  be  completed 
within  five  days  after  notification  to  the 
IHA  of  the  identification  of  the  EBL 


child.  It  is  strongly  recommended,  but 
not  required,  that  IHAs  use  the  testing 
methods  outlined  in  the  Lead-Based 
Paint:  Interim  Guidelines  for  Hazard 
Identification  and  Abatement  in  Public 
and  Indian  Housing  (Lead-Based  Paint 
Interim  Guidelines),  published  at  55  FR 
14555,  April  18, 1990,  part  II.  with  an 
amendment  of  chapter  8  and 
typographical  clarifications  at  55  FR 
39874,  as  periodically  amended  or 
updated,  and  other  future  official 
departmental  issuances  related  to  lead- 
based  paint.  A  qualified  inspector  or 
laboratory  shall  certify  in  writing  the 
precise  results  of  the  inspection.  Testing 
services  available  from  State,  local  or 
Tribal  health  or  housing  agencies  or  an 
organization  recognized  by  HUD  shall 
be  utilized  to  the  extent  available.  If  the 
results  equal  or  exceed  a  level  of  1  mg/ 
cm^  or  .5%  by  weight,  the  results  shall  be 
provided  to  the  tenant  or  the  family  of 
the  EBL  child  using  the  IHA-owned  or 
operated  child  care  facility.  Testing  will 
be  considered  an  eligible  modernization 
cost  under  subpart  I  only  upon  IHA 
certification  that  testing  services  are 
otherwise  unavailable. 

(d)  Hazard  abatement  requirements — 
(1)  Abatement  actions.  Hazard 
abatement  actions  shall  be  carried  out 
in  accordance  with  the  following 
requirements  and  order  of  priority: 

(i)  Unit  housing  a  child  with  an  EBL. 
Any  surface  in  the  unit  found  to  contain 
lead-based  paint  shall  be  treated.  Where 
full  treatment  of  a  unit  housing  an  EBL 
child  cannot  be  completed  within  five 
days  after  positive  testing,  emergency 
intervention  actions  (including  removing 
defective  lead-based  paint  and 
scrubbing  surfaces  after  such  removal 
with  strong  detergents)  shall  be  taken 
within  such  time.  Full  treatment  of  a  unit 
housing  an  EBL  child  shall  be  completed 
within  14  days  after  positive  testing, 
unless  funding  sources  are  not 
immediately  available.  In  such  event, 
the  IHA  may  use  its  operating  reserves 
and.  when  necessary,  may  request 
reimbursement  from  the  current  fiscal 
year  CLAP  funds,  or  request  the 
reprogramming  of  previously  approved 
CIAP  hinds. 

(ii)  IHA-owned  or  operated  child  care 
facility  used  by  a  child  with  an  EBL 
Any  applicable  surface  found  to  contain 
lead-based  paint  shall  be  treated. 

(iii)  Interior  common  areas  (including 
nondwelling  IHA  facilities  that  are 
commonly  used  by  EBL  children  under 
seven  years  of  age)  and  exterior 
surfaces  of  projects  in  which  children 
with  EBLs  reside.  Abatement  shall  be 
provided  to  all  surfaces  containing  lead- 
based  paint. 

(2)  Abatement  methods.  IHAs  shall 
select  a  safe  and  cost  effective 


treatment  for  surfaces  found  to  contain 
lead-based  paint,  including  clean-up 
procedures,  and  are  strongly 
encouraged,  but  not  required,  to  follow 
those  methods  specified  in  the  Lead- 
Based  Paint  Interim  Guidelines,  and 
other  future  official  departmental 
issuances  relating  to  lead-based  paint 
abatement  in  effect  at  the  time  the 
surfaces  are  to  be  abated.  Certain 
prohibited  abatement  methods  are  set 
forth  in  S  35.24(b)(2)(ii)  of  this  title.  Final 
inspection  and  certification  after 
treatment  shall  be  made  by  a  qualified 
inspector,  industrial  hygienist.  or  local 
health  official  based  on  clearance  levels 
specified  in  HUD  departmental 
issuances  and  guidelines. 

(3)  Tenant  protection.  The  IHA  shall 
take  appropriate  action  to  protect 
tenants  including  children  with  EBLs, 
other  children,  and  pregnant  women, 
from  hazards  associated  with  abatement 
procedures,  and  is  strongly  encouraged, 
but  not  required,  to  take  actions  more 
fully  outlined  in  the  Lead-Based  Paint 
Interim  Guidelines  and  other  future 
official  departmental  issuances  related 
to  tenant  protection  in  effect  at  the  time 
the  abatement  procedure  is  undertaken. 
Tenant  relocation  may  be  accomplished 
with  CIAP  assistance. 

(4)  Disposal  of  lead-based  paint 
debris.  The  IHA  shall  dispose  of  lead- 
based  paint  debris  in  accordance  with 
applicable  local,  State  or  Federal 
requirements.  Additional  information 
covering  disposal  practices  is  contained 
in  the  Lead-Based  Paint  Interim 
Guidelines  and  other  future  official 
departmental  issuances  relating  to  lead- 
based  paint.  In  any  event.  EPA  has 
primary  responsibility  for  waste 
disposal  regulations  and  procedures, 
(see.  e.g..  40  CFR  parts  260-271.) 

(e)  Records.  The  IHA  shall  maintain 
records  on  which  units,  common  areas, 
exteriors,  and  IHA  child  care  facilities 
have  been  tested,  results  of  the  testing, 
and  the  condition  of  painted  surfaces  by 
location  in  or  on  the  unit,  interior 
common  area,  exterior  surface  or  IHA 
child  care  facility.  The  IHA  shall  report 
information  regarding  such  testing,  in 
accordance  with  such  requirements  as 
shall  be  prescribed  by  HUD.  The  IHA 
shall  also  maintain  records  of 
abatement  provided  under  this  subpart, 
and  shall  report  information  regarding 
such  abatement,  and  its  compliance 
with  the  requirements  of  24  CFR  part  35 
and  §  905.555.  in  accordance  with  such 
requirements  as  shall  be  prescribed  by 
HUD.  If  records  establish  that  a  unit,  an 
IHA  child  care  facility,  an  exterior  or 
interior  common  area  was  tested  or  I 
treated  in  accordance  with  the 
standards  prescribed  in  this  subpart. 
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that  unit,  child  care  facility,  exterior  or 
interior  common  area  is  not  required  to 
be  re-tested  or  re-treated. 

(Information  collection  requirements 
contained  in  paragraph  (e)  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-0090) 

§  905.575    Compliance  with  Tribal,  State 
and  local  laws. 

(a)  IHA  responsibilities.  Nothing  in 
this  subpart  is  intended  to  relieve  an 
IHA  of  any  responsibility  for 
compliance  with  Tribal,  State  or  local 
laws,  ordinances,  codes  or  regulations 
governing  lead-based  paint  testing  or 
hazard  abatement.  The  IHA  shall 
maintain  records  evidencing  compliance 
with  applicable  Tribal,  State  or  local 
requirements,  and  shall  report 
information  concerning  such 
compliance,  in  accordance  with  such 
requirements  as  shall  be  prescribed  by 
HUD. 

(b)  HUD  responsibility.  If  HUD 
determines  that  a  Tribal,  State  or  local 
law,  ordinance,  code  or  regulation 
provides  for  lead-based  paint  testing  or 
hazard  abatement  in  a  manner  which 
provides  a  comparable  level  of 
protection  from  the  hazards  of  lead- 
based  paint  poisoning  to  that  provided 
by  the  requirements  of  this  subpart  and 
that  adherence  to  the  requirements  of 
this  subpart  would  be  duplicative  or 
otherwise  cause  inefficiencies,  HUD 
may  modify  or  waive  the  requirements 
of  this  subpart  in  such  a  manner  as  may 
be  appropriate  to  promote  efficiency 
while  enstiring  such  comparable  level  or 
protection. 

(Information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
OMB  Control  Number  2577  -0090) 

§  905.580    Monitoring  and  •nforcement 

IHA  compliance  with  the 
requirements  of  this  subpart  will  be 
included  in  the  scope  of  HUD  monitoring 
of  IHA  operations.  Noncompliance  with 
any  requirement  of  this  subpart  may 
subject  an  IHA  to  sanctions  provided 
under  the  Annual  Contributions 
Contract  or  to  enforcement  by  other 
means  authorized  by  law. 

Subpart  I— Modernization 
General  Provisions 

§  905.600    Purpose  and  applicability. 

(a)  Purpose.  Section  14  of  the  United 
States  Housing  Act  of  1937  established 
the  Indian  Housing  Modernization 
program,  authorizing  HUD  to  provide 
financial  assistance  to  Indian  Housing 
Authorities  (IHAs)  to  improve  the 
physical  condition  and  upgrade  the 
management  and  operation  of  existing 


Indian  housing  developments  to  assure 
that  such  developments  continue  to  be 
available  tjo  serve  low  income  families. 
These  physical  and  management 
improvements  are  authorized  under 
sections  5flc)  and  14(b)(2)  of  the  Act, 
pursuant  ti  the  funding  method 
prescribed  under  section  14(k)  of  the 
Act.  This  subpart  prescribes  the 
requirements  and  procedures  for  the 
Indian  Housing  Modernization  program. 

(b)  Applicability.  (1)  The 
undesignated  heading  entitled.  General 
Provisions,  applies  to  all  modernization 
under  this  subpart.  The  undesignated 
heading  entitled.  Comprehensive 
Improvement  Assistance  Program 
(CIAP),  sets  forth  the  requirements  and 
procedures  for  the  CIAP  for  IHAs  that 
own  or  operate  fewer  than  500  Indian 
housing  units  (fewer  than  250  units 
beginning  in  FTT  1993).  An  IHA  that 
qualifies  for  participation  in  the  COP  is 
not  eligible  to  participate  in  the  CIAP. 
The  undesignated  heading  entitled. 
Comprehensive  Grant  program  (CGP), 
sets  forth  the  requirements  and 
procedures  for  the  CGP  for  IHAs  that 
own  or  operate  500  or  more  Indian 
housing  units  (250  or  more  units 
beginning  in  FFY  1993).  For  purposes  of 
the  500  or  more  unit  threshold  for 
participation  in  the  CGP  (250  or  more 
units  beginning  in  FFY  1993),  and  for  the 
formula  allocation  under  S  905.601,  an 
existing  rental  and  section  23  bond- 
financed  unit  under  the  ACC  shall  count 
as  one  unit;  and  a  unit  under  the 
Turnkey  III  program  shall  count  as  one- 
fourth  of  a  unit.  A  unit  under  the  Mutual 
Help  program  shall  count  as  one  unit. 
An  IHA  that  has  already  qualified  to 
participate  in  the  CGP  because  it  owns 
or  operates  500  or  more  units  (250  or 
more  units  beginning  in  FFY  1993),  may 
elect  to  continue  to  participate  in  the 
CGP  so  long  as  it  owns  or  operates  at 
least  200  units. 

(2)  This  subpart  appUes  to  IHA-owned 
low  income  Indian  housing 
developments  (including  developments 
managed  by  a  Resident  Management 
Corporation  pursuant  to  a  contract  with 
the  II-L\),  and  to  section  23  Leased 
Housing  Bond-Financed  developments, 
for  which  IHAs  request  assistance  under 
the  CIAP  or  CGP.  This  subpart  also 
applies  to  the  implementation  of 
modernization  programs  which  were 
approved  before  FFY  1992.  Rental 
developments  which  are  plaimed  for 
conversion  to  home  ownership  under 
sections  5(h),  21,  or  301  of  the  Act.  but 
which  have  not  yet  been  sold  by  an 
IHA,  continue  to  qualify  for  assistance 
under  this  part.  This  subpart  does  not 
apply  to  developments  under  the  Section 
23  Leased  Housing  Non-Bond  Financed 
program,  the  section  10(c)  Leased 


program,  or  the  section  23  or  section  8 
Housing  Assistance  Payments  programs. 

(c)  Transition.  Any  amount  that  HUD 
has  obligated  to  an  IHA  under  the  CIAP 
program  must  be  used  for  the  purposes 
for  which  the  funding  was  provided,  or 
for  purposes  consistent  with  an 
approved  action  plan  submitted  by  the 
IHA  under  the  CGP.  as  the  IHA 
determines  to  be  appropriate. 

(d)  See  subpart  A  of  this  part  for 
applicable  requirements,  other  than  the 
Act.  that  apply  to  modernization  under 
this  subpart. 

§  905.60 1    Allocation  of  funds  under 
section  14. 

(a)  General.  This  section  describes  the 
process  for  allocating  modernization 
funds  to  the  aggregate  of  IHAs  and 
PHAs  participating  in  the  CIAP  (i.e.. 
agencies  that  own  or  operate  fewer  than 
500  units,  or  fewer  than  250  units 
beginning  in  FFY  1993).  and  to 
individual  IHAs  and  PHAs  participating 
in  the  CGP  (i.e..  agencies  that  own  or 
operate  500  or  more  units,  or  250  or  more 
units  beginning  in  FFY  1993).  The 
program  requirements  governing  PHA 
participation  in  the  CIAP  and  CGP  are 
contained  in  24  CFR  part  968. 

(b)  Set-aside  for  emergencies  and 
disasters  for  CGP  agencies.  For  each 
FFY.  HUD  shall  reserve  from  amounts 
approved  in  the  appropriation  act  for 
grants  under  this  part,  $75  million 
(which  shall  include  unused  reserve 
amounts  carried  over  from  previous 
FFYs),  which  shall  be  made  available  to 
IHAs  under  the  CGP  and  to  PHAs  under 
24  CFR  part  968  (subpart  C).  for 
modernization  needs  resulting  from 
natural  and  other  disasters,  and  from 
emergencies.  HUD  shall  replenish  this 
reserve  at  the  beginning  of  each  FFY  so 
that  it  always  begins  with  a  $75  million 
balance.  Any  unused  funds  from 
previous  years  will  remain  in  the 
reserve  until  allocated.  The 
requirements  governing  the  reserve  for 
dis^ters  and  emergencies,  and  the 
procedures  by  which  an  IHA  may 
request  such  funds,  are  set  forth  in 

§  905.667. 

(c)  Set-aside  for  credits  for  mod 
troubled  PHAs  under  24  CFR  part  968. 
subpart  C—{\)  General.  After  deducting 
amounts  for  the  reserve  for  natural  and    • 
other  disasters  and  for  emergencies 
under  paragraph  (b)  of  this  section,  HUD 
shall  set  aside  no  more  than  five  percent 
of  the  remaining  amount  for  the  purpose 
of  providing  credits  to  PHAs  under  24 
CFR  part  968  (subpart  C)  that  were 
formerly  designated  as  mod  troubled 
agencies  under  the  Pubhc  Housing 
Management  Assessment  program 
("PHMAP")  at  24  CFR  part  901.  The 
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purpose  of  this  set-aside  is  to 
compensate  such  PHAs  for  amounts 
previously  withheld  by  HUD  because  of 
their  prior  designation  as  a  mod 
troubled  agency. 

(2)  Nonopplicability  to  IHAs.  Since 
the  PHMAP  performance  indicators 
under  24  CFR  part  901  do  not  apply  to 
IHAs,  these  agencies  cannot  be  deemed 
"mod  troubled"  for  purposes  of  the  CGP. 
Hence,  IHAs  are  not  subject  to  any 
reduction  in  funding  under  section 
14{k)(5)(a)  of  the  Act.  nor  do  they 
participate  in  the  set-aside  of  credits 
established  under  paragraph  (c)(1)  of 
this  section. 

(d)  Formula  allocation  based  on 
relative  needs.  After  determining  the 
amounts  to  be  reserved  under 
paragraphs  (b)  and  (c)  of  this  section, 
HUD  shall  allocate  the  amount 
remaining  pursuant  to  the  formula  set 
forth  in  paragraphs  (e)  and  (f)  of  this 
section,  which  is  designed  to  measure 
the  relative  backlog  and  accrual  needs 
of  IHAs  and  PHAs.' 

(e)  Allocation  for  backlog  needs.  HUD 
shall  allocate  half  of  the  formula  amount 
under  paragraph  (d)  of  this  section 
based  on  the  relative  backlog  needs  of 
IHAs  and  PHAs.  as  follows: 

(1)  Determination  of  backlog  need—[i) 
Statistically  reliable  data.  Where  HUD 
determines  that  the  data  concerning  the 
categories  of  backlog  need  identified 
under  paragraph  (e)l4)  of  this  section  are 
statistically  reliable  for  individual  IHAs 
and  PHAs  with  500  or  more  units  (250  or 
more  units  beginning  in  FFY  1993),  or  the 
aggregate  of  IHAs  and  PHAs  with  fewer 
than  500  units  (fewer  than  250  units 
beginning  in  FFY  1993)  not  participating 
in  the  formula  funding  portion  of  the 
modernization  program,  it  will  base  its 
allocation  on  direct  estimates  of  the 
statutory  categories  of  backlog  need, 
based  on  the  most  recently  available, 
statistically  reliable  data. 

(ii)  Statistically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data  - 

concerning  the  categories  of  backlog 
need  identified  under  paragraph  (e)t4)  of 
this  section  are  not  available  for 
individual  IHAs  and  PHAs  witii  500  or 
more  units  (250  or  more  units  beginning 
in  FFY  1993).  it  will  base  its  allocation  of 
funds  under  this  section  on  estimates  of 
the  categories  of  backlog  need  using: 

(A)  The  most  recently  available  data 
on  the  categories  of  backlog  need  under 
paragraph  {e)(4}  of  this  section; 


'  'n  construing  all  term*  used  in  the  statutory 
indicelors  for  esiimaling  backlc?  and  accrual  n«ed. 
HUD  shall  use  the  meanings  cited  in  appendix  B  of 
the  HUD  Report  to  the  Congress  on  Alternative 
Meihotis  for  Fundiing  Public  HousingModernizalion 
(April  199C!. 


(B)  Objectively  measurable  data 
concerning  the  following  IHA  or  PHA. 
community  and  development 
characteristics: 

(/)  The  average  number  of  bedrooms 
in  the  units  in  a  development.  (Weighted 
at  2858.7); 

[2]  The  proportion  of  units  in  a 
development  available  for  occupancy  by 
very  large  families.  (Weighted  at  7295.7); 

[3]  The  extent  to  which  units  for 
families  are  in  high-rise  elevator 
developments.  (Weighted  at  5555.8); 

(4)  The  age  of  the  developments,  as 
determined  by  the  DOFA  date  (date  of 
full  availability).  In  the  case  of  acquired 
developments,  HUD  will  use  the  DOFA 
date  unless  the  IHA  provides  HUD  with 
the  actual  date  of  construction,  in  which 
case  HUD  will  use  the  age  of  the 
development  (or,  for  scattered  sites,  the 
average  age  of  all  the  buildings),  subject 
to  a  50  year  cap.  (Weighted  at  206.5); 

(5)  In  the  case  of  a  large  agency,  the 
number  of  units  with  2  or  more 
bedrooms.  (Weighted  at  .433); 

(6)  The  cost  of  rehabilitating  property 
in  the  area.  (Weighted  at  27544.3); 

(7)  For  family  developments,  the 
extent  of  population  decline  in  the  unit 
of  general  local  government  determined 
on  the  basis  of  the  1970  and  1980 
censuses.  (Weighted  at  759.5);  and 

(C)  An  equation  constant  of  1412.9. 

(2)  Calibration  of  backlog  need  for 
developments  constructed  prior  to  1985. 
The  estimated  backlog  need,  as 
determined  under  either  paragraphs 
(e)(l)(i)  or  (e)(1)(ii)  of  this  section,  shall 
be  adjusted  upward  for  developments 
constructed  prior  to  1985  by  a  constant 
ratio  of  1.5  to  more  accurately  reflect  the 
costs  of  modernizing  the  categories  of 
backlog  need  under  paragraph  (e)(4)  of 
this  section,  for  the  Indian  housing  stock 
as  of  1991. 

(3)  Deduction  for  prior  modernization. 
HUD  shall  deduct  from  the  estimated 
backlog  need,  as  determined  under 
either  paragraphs  (e)(l)(i)  or  (e){l){ii)  of 
this  section,  amounts  previously 
provided  to  an  IHA  or  PHA  for 
modernization,  using  one  of  the 
following  methods: 

(i)  Standard  deduction  for  prior  Cl.\P 
and  MROP.  HUD  shall  deduct  60 
percent  of  the  CIAP  funds  made 
available  on  an  IH.^-wide  o-  PHA-wide 
basis  from  FFY  1984  to  1991,  and  40 
percent  of  the  funds  made  available  on  a 
development-specific  basis  for  the 
Major  Reconstruction  of  Obsolete 
Projects  (MROP)  (not  to  exceed  the 
estimated  formula  need  for  the 
development),  subject  to  a  maximum 
fifty  percent  deduction  of  an  IHA's  or 
PHA' 8  total  need  for  backlog  funding; 


(ii)  Newly  constructed  units.  Units 
with  a  DOFA  dale  of  October  1. 1991  or 
thereafter  will  be  considered  to  have  a 
zero  backlog:  or 

(iii)  Acquired  developments. 
Developments  acquired  by  an  IHA  with 
major  rehabilitation,  with  a  DOFA  date 
of  October  1. 1991  or  thereafter  will  be 
considered  to  have  a  zero  backlog. 

(4)  Categories  of  backlog  need.  The 
most  recently  available  data  to  be  used 
under  either  paragraphs  (e)(l)(i)  or 
(e)(l)(ii)  of  this  section  must  pertain  to 
the  following  categories  of  backlog  need 

(i)  Backlog  of  needed  repairs  and 
replacements  of  existing  physical 
systems  in  Indian  housing 
developments; 

(ii)  Items  that  must  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
S  905.603,  and  State,  local  and  Tribal 
codes;  and 

(iii)  Items  that  are  necessary  or  highly 
desirable  for  the  long-term  viability  of  a 
development,  in  accordance  with  HUD's 
modernization  standards. 

(f)  Allocation  for  accrual  needs.  HUD 
shall  allocate  the  other  half  remaining 
under  the  formula  allocation  under 
paragraph  (d)  of  this  section  based  upon 
the  relative  accrual  needs  of  IHAs  and 
PHAs.  determined  as  follows: 

(1)  Statistically  reliable  data.  Where 
HUD  determines  that  statistically 
reliable  data  are  available  concerning 
the  categories  of  need  identified  under 
paragraph  (f)(3)  of  this  section  for 
individual  IHAs  and  PHAs  with  500  or 
more  units  (250  or  more  units  beginning 
in  FFY'  1993).  and  for  the  aggregate  of 
IHAs  and  PHAs  with  fewer  than  500 
units  (fewer  than  250  units  beginning  in 
FFY  1993),  it  shall  base  its  allocation  of 
assistance  under  this  section  on  the 
needs  that  are  estimated  to  have 
accrued  since  the  date  of  the  last 
objective  measurement  of  backlog  needs 
under  paragraph  (e)(l)(i)  of  this  section; 
or 

(2)  Statistically  reliable  data  are 
unavailable.  Where  HUD  determines 
that  statistically  reliable  data 
concerning  the  categories  of  need 
identified  under  paragraph  (f)(3)  of  this 
section  are  not  available  for  individual 
IH.\s  and  PHAs  with  500  or  more  units 
(250  or  more  units  beginning  in  FFY 
1993),  it  shall  base  its  allocation  of 
assistance  under  this  section  on 
estimates  of  accrued  need  using: 

(i)  The  most  recently  available  data 
on  the  categories  of  backlog  need  under 
paragraph  (f)(3)  of  this  section; 

(ii)  Objectively  measurable  data 
concerning  the  following  IHA  or  PHA. 
community,  and  development 
characteristics: 
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(A)  The  average  number  of  bedrooms 
in  tlie  units  in  a  development.  (Weighted 
at  100.1): 

(B)  The  proportion  of  units  in  a 
development  available  for  occupancy  by 
very  large  families.  (Weighted  at  356.7); 

(C)  The  age  of  the  developments. 
(Weighted  at  10.4); 

(D)  The  extent  to  which  the  buildings 
in  developments  of  an  agency  average 
fewer  than  5  units.  (Weighted  at  87.1.); 

(E)  The  cost  of  rehabilitating  property 
in  the  area.  (Weighted  at  679.1); 

(F)  The  total  number  of  units  of  each 
IHA  or  PHA  that  owns  or  operates  500 
or  more  units  (250  or  more  units 
beginning  in  FTY  1993).  (Weighted  at 
.0144):  and 

(iii)  An  equation  constant  of  602.1. 

(3)  Categories  of  need.  The  data  to  be 
provided  under  either  paragraph  (J)(l)  or 
(f)(2)  of  this  section  must  pertain  to  the 
following  categories  of  need: 

(i)  Backlog  of  needed  repairs  and 
replacements  of  existing  physical 
systems  in  Indian  housing 
developments;  and 

(ii)  Items  that  must  be  added  to 
developments  to  meet  HUD's 
modernization  standards  under 
§  905.603,  and  State,  local  and  Tribal 
codes. 

(g)  Allocation  for  CIAP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  IHAs  and 
PHAs  with  fewer  than  500  units  (fewer 
than  250  units  beginning  in  FTT  1993) 
shall  be  allocated  to  IHAs  in  accordance 
with  the  requirements  of  the 
undesignated  heading  under  this  subpart 
entitled,  "Comprehensive  Improvement 
Assistance  Program."  (CIAP)  and  to 
PHAs  in  accordance  with  the 
requirements  of  24  CFR  part  968 
(subpart  B). 

(h)  Allocation  for  CGP.  The  formula 
amount  determined  under  paragraphs 
(e)  and  (f)  of  this  section  for  IHAs  with 
500  or  more  units  (250  or  more  units 
beginning  in  FTY  1993)  shall  be 
allocated  in  accordance  with  the 
requirements  of  the  undesignated 
heading  under  this  subpart  entitled, 
"Comprehensive  Grant  Program."  and 
for  PHAs  in  accordance  with  the 
requirements  of  24  CFR  part  968 
(subpart  C).  An  IHA  that  is  eligible  to 
receive  a  grant  under  the  CGP  may 
appeal  the  amount  of  its  formula 
allocation  under  this  section  in 
accordance  with  the  requirements  set 
forth  in  S  905.669(b)(2).  An  IHA  which  is 
eligible  to  receive  modernization  funds 
under  the  CGP  because  it  owns  or 
operates  500  or  more  units  (250  or  more 
units  beginning  in  FFY  1993),  is 
disqualified  from  receivi^  assistance 
under  the  QAP  under  this  part. 


(i)  Use  of  formula  allocation.  Any 
amounts  allocated  to  an  IHA  under 
paragraphs  (e)  and  (f)  of  this  section 
may  be  used  for  any  eligible  activity 
under  this  subpart,  notwithstanding  that 
the  allocation  amount  is  determined  by 
allocating  half  based  on  the  relative 
backlog  needs  and  half  based  on  the 
relative  accrual  needs  of  IHAs  and 
PHAs. 

(j)  Calculation  of  number  of  units.  For 
purposes  of  determining  under  this 
section  the  number  of  units  owned  or 
operated  by  an  IHA  or  PHA,  and  the 
relative  modernization  needs  of  IHAs 
and  PHAs,  HUD  shall  count  as  one  unit 
each  existing  rental  and  section  23 
Bond-Financed  unit  under  the  ACC, 
except  that  it  shall  count  as  one-fourth 
of  a  unit  each  existing  unit  under  the 
Turnkey  III  program.  In  addition.  HUD 
shall  count  as  one  unit  each  existing  unit 
under  the  Mutual  Help  program,  except 
that  once  the  unit  has  been  funded  for 
substantial  rehabilitation  under  the 
CGP,  it  will  be  phased  out  over  a  period 
of  three  years  for  purposes  of  the 
threshold  for  participation  in  the  CGP 
and  for  the  formula. 

(k)  Demolition,  disposition  and 
conversion  of  units— -{1)  General.  Where 
an  existing  unit  under  an  ACC  is 
demolished,  disposed  of,  or  converted 
into  a  larger  or  smaller  unit,  including 
the  substantial  rehabiUtation  of  a 
Mutual  Help  unit,  HUD  shall  not  adjust 
the  amount  the  IHA  or  PHA  receives 
under  the  formula,  unless  more  than  one 
percent  of  the  units  are  affected  on  a 
cumulative  basis.  Where  more  than  one 
percent  of  the  existing  units  are 
demolished,  disposed  of,  or  converted, 
HUD  shall  reduce  the  formula  amount 
for  the  IHA  or  PHA  over  a  3-year  period 
to  reflect  removal  of  the  units  from  the 
ACC. 

(2)  Determination  of  one  percent  cap. 
In  determining  whether  more  than  one 
percent  of  the  units  are  affected  on  a 
cumulative  basis,  HUD  will  compare  the 
units  eligible  for  funding  in  the  initial 
year  under  formula  funding  with  the 
number  of  units  eligible  for  funding  for 
formula  funding  purposes  for  the  current 
year,  and  shall  base  its  calculations  on 
the  following: 

(i)  New  units  which  are  added  to  an 
IHA's  or  PHA's  inventory  (or  increases 
resulting  from  the  conversion  of  existing 
units)  will  be  added  to  the  overall  unit 
count  so  long  as  they  are  covered  by  an 
ACC  amendment  as  of  the  first  day  of 
the  FFY  in  which  the  formula  is  being 
run.  Any  increase  in  ACC  units  as  of  the 
beginning  of  the  FFY,  including 
increases  as  a  result  of  conversion,  shall 
result  in  an  adjustment  upwards  in  the 
number  of  units  under  the  formula.  New 
units  added  to  the  ACC  after  this  date 


will  be  counted  for  formula  purposes  as 
of  the  following  FFY; 

(ii)  Units  which  are  lost  as  a  result  of 
demohtion,  disposition  or  conversion 
shall  not  be  offset  against  units 
subsequently  added  to  an  IHA's  or 
PHA's  inventory; 

(iii)  For  purposes  of  calculating  the 
number  of  converted  units,  HUD  shall 
regard  the  converted  size  of  the  unit  as 
the  appropriate  unit  count  (e.g.,  a  unit 
that  originally  was  counted  as  one  unit 
under  paragraph  (j)  of  this  section,  but 
which  later  was  converted  into  two 
units,  shall  be  counted  as  two  units 
under  the  ACC). 

(3)  Phased-in  reduction  of  units — (i) 
Reduction  less  than  one  percent.  If  HUD 
determines  that  the  reduction  in  units 
under  paragraph  (k)(2)  of  this  section  is 
less  than  one  percent,  the  IHA  or  PHA 
will  be  funded  as  though  no  change  had 
occurred. 

(ii)  Reduction  greater  than  one 
percent.  If  HUD  determines  that  the 
reduction  in  units  under  paragraph  (k)(2) 
of  this  section  is  greater  than  one 
percent,  the  number  of  units  on  which 
formula  funding  is  based  will  be  the 
number  of  units  reported  as  eligible  for 
funding  for  the  current  program,  plus 
two  thirds  of  the  difference  between  the 
initial  year  and  the  current  year  in  the 
first  year,  plus  one  third  of  the 
difference  in  the  second  year,  and  at  the 
level  of  the  current  year  in  the  third 
year. 

(iii)  Exception.  A  unit  that  is  conveyed 
under  the  Mutual  Help  or  Turnkey  III 
programs  will  result  in  an  automatic 
(rather  than  a  phased-in)  reduction  in 
the  unit  count. 

(4)  Subsequent  reductions  in  unit 
count,  (i)  Once  an  IHA's  or  PHA's  unit 
count  has  been  fully  reduced  under 
paragraph  (k)(3)(ii)  of  this  section  to 
reflect  the  new  number  of  units  under 
the  ACC,  this  new  number  of  units  will 
serve  as  the  base  for  purposes  of 
calculating  whether  there  has  been  a 
one-percent  reduction  in  units  on  a 
cumulative  basis. 

(ii)  A  reduction  in  formula  funding, 
based  upon  additional  reductions  to  the 
number  of  an  IHA's  or  PHA's  units,  will 
also  be  phased  in  over  a  three-year 
period,  as  described  in  paragraph  (k)(2) 
of  this  section. 

§  905.602    Special  r*qulr*m«nta  for 
Tumkey  III  and  Mutual  Halp  devetopments. 

(a)  Promptly  after  HUD  approval  of 
the  application,  each  homebuyer  family 
shall  execute  an  amendment  to  its 
Homebuyer  Agreement,  reflecting  an 
increase  in  the  purchase  price  of  its 
home  and  an  extension  of  the 
amortization  period  in  accordance  with 
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paragraphs  (b)  and  (c)  of  this  section, 
except  for 

(1)  Eligible  homeownership  costs,  as 
set  forth  in  §5  905.615(f)(1)  and 
905.666(d)(1); 

(2)  Comprehensive  modernization  of  a 
Mutual  Help  unit  pursuant  to 
§  905. 61 5(f)(2).  or  the  substantial 
rehabilitation  of  a  Mutual  Help  unit 
pursuant  to  §  905.666(b)(2): 

(3)  Special  purpose  modernization  of  a 
vacant  or  non-homebuyer  occupied 
Turnkey  III  unit  pursuant  to 
§  905.615(f)(3).  or  the  substantial 
rehabilitation  of  a  vacant  or  non- 
homebuyer  occupied  Turnkey  III  unit 
pursuant  to  §  905.666(b)(3). 

(b)  For  Turnkey  III  developments  that 
have  purchase  price  schedules  and  for 
Mutual  Help  developments  placed  under 
ACC  on  or  after  March  9. 1976: 

(1)  The  amount  of  modernization  cost 
attributable  to  the  home,  as  8ho\^■n  in 
the  HUD-approved  application,  shall  be 
added  to  the  homebuyer's  purchase 
price  as  initially  determined  for  Turnkey 
III  or  Mutual  Help  developments. 

(?)  The  period  of  the  homebuyer's 
current  purchase  price  schedule  shall  be 
extended  by  the  same  percentage  as  the 
percentage  of  increase  in  the 
homebuyer's  purchase  price.  The  new 
purchase  price  schedule  shall: 

(i)  Show  monthly  amortization  cf  the 
new  purchase  price  over  a  period 
commencing  on  the  same  day  as  the 
original  purchase  price  schedule  and 
terminating  at  iiie  end  of  the  extended 
period;  and 

(ii)  Be  computed  on  the  basis  of  the 
same  interest  rate  as  used  for  the 
current  purchase  price  schedule.  (For 
Mutual  Help  g-ant  funding,  no  interest 
rate  is  used  when  computing  the  new 
purchase  price  schedule.) 

(3J  If  a  modernization  program  is 
epproved  for  a  development  after  one  or 
more  earlier  modernization  programs  for 
the  same  development,  the  total  amount 
of  modentization  cost  attributable  to  the 
home  under  the  prior  modernization 
program(s)  shall  be  included  as  part  of 
the  homebuyer's  initial  purchase  price  in 
applying  the  provisions  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  section. 

(c)  For  Turnkey  III  developments  that 
do  not  have  purchase  price  schedules 
and  Mutual  Help  developments  placed 
under  ACC  before  March  9, 1976  and  not 
converted: 

(1)  These  developments  do  not  involve 
purchase  price  schedules  for 
amortization  of  the  homebuyer's 
purchase  price  over  a  fixed  period  of 
time  because  the  homebuyer's  purchase 
price  in  these  developments  is  based  on 
the  unamortixed  balance  of  the  portion 


of  the  development  debt  attributable  to 
the  home.  Consequently,  it  is  necessary 
to  establish  a  separate  schedule  for  the 
amortization  of  the  estimated 
modernization  cost  attributable  to  the 
home,  as  shown  by  the  HUD-approved 
application. 

(2)  The  IHA  shall  furnish  to  the 
homebuyer  a  schedule  showing  monthly 
amortization  of  the  modernization  cost 
attributable  to  the  home,  at  the 
minimum  loan  interest  rate  specified  in 
the  ACC  for  the  modernization  project, 
over  a  period  commencing  on  the  first 
day  of  the  month  after  the  date  of 
original  occupancy  of  the  home  by  the 
homebuyer  and  terminating  at  the  end  of 
the  period  determined  as  follows: 

(i)  Divide  the  amount  of  the 
modernization  cost  attributable  to  the 
home  (including  the  total  amount  of 
modernization  cost  attributable  to  the 
home  under  prior  modernization 
programs,  if  any)  by  the  amount  of  the 
curient  HUD-approved  estimated 
replacement  cost  of  the  home. 

(ii)  Multiply  this  amount  by  25,  round 
the  result  to  the  next  higher  number,  and 
add  that  number  to  25.  This  is  the 
number  of  years  to  be  used  as  the  period 
for  the  modernization  amortization 
schedule. 

(iii)  The  purchase  price  for  the  unit 
shall  be  the  sum  of  (A)  the  balance  of 
the  debt  attributable  to  the  home  and  (B) 
the  amount  remaining  on  the 
modernization  schedule  at  the  time  of 
settlement. 

(d)  In  order  to  participate,  the 
homebuyer  must  be  in  compliance  with 
its  financial  obligations  under  its 
homebuyer  agreement. 

(e)  Modernization  work  on  any 
Mutual  Help  or  Turnkey  III  units  that 
have  been  paid  off,  even  thouph  not 
conveyed,  by  the  time  the  CLAP 
application  or  COP  annual  statement  is 
submitted  is  ineligible.  However, 
modernization  work  on  any  Mutual  Help 
or  Turnkey  III  units  that  have  not  been 
paid  off  at  the  time  the  ClAP  application 
or  the  COP  annual  statement  is 
submitted  and  that  is  included  in  the 
annual  statement  is  eligible  even  where 
the  units  are  subsequently  paid  off 
before  the  work  is  completed. 


§  905.603    Modvmteation  and  energy 
conservation  standards. 

(a)  All  improvements  funded  under 
this  subpart,  which  may  include 
alterations,  betterments,  additions, 
replacements  or  non-routine 
maintenance,  shall  meet  the  HUD 
modernization  standards,  described  in 
paragraph  (b)  of  this  section  and  to 
comply  with  lead-based  paint  testing 
and  abatement  requirements  in  subpart 


H  of  this  chapter  and  established  to 
provide  decent,  safe,  and  sanitary  living 
conditions  in  IHA-owned  and  IHA- 
operated  housing.  All  improvements 
funded  under  this  pari  shall  meet  the 
HUD-energy  conservation  standards  for 
cost-effective  energy  conservation 
measures  in  such  developments, 
described  in  paragraphs  (c)  and  (d)  of 
this  section. 

(b)  The  modernization  standards  are 
comprised  of  both  mandatory  and 
development-specific  standards.  The 
mandatory  standards  are  intended  to 
provide  decent,  safe,  and  sanitary  living 
conditions  in  Indian  housing,  including 
corrections  of  violations  of  basic  health 
and  safety  codes,  and  to  address  all 
deficiencies,  including  those  related  to 
deferred  maintenance.  The 
development-specific  standards  permit 
an  IHA  to  undertake  improvements  that 
are  necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  a  development,  which  includes  site 
and  building  security.  The 
modernization  standards  are  contained 
in  HUD  Handbook  7485.2.  as  revised. 
Public  and  Indian  Housing 
Modernization  Standards,  and  in  other 
documents  cited  in  the  Handbook. 
Copies  may  be  obtained  by  writing  to 
the  HUD  Regional  Office  of  Indian 
Programs  within  the  applicant's 
jurisdiction. 

(c)  The  energy  conservation  standards 
are  standards  for  the  installation  of 
cost-effective  energy  conserving 
improvements,  including  solar  energy 
systems.  The  energy  conservation 
standards  provide  for  the  conducting  or 
updating  of  energy  audits,  including 
cost-benefit  analyses  of  energy  saving 
opportunities,  in  order  to  determine 
which  measures  will  be  cost  effective  in 
conserving  energy.  The  energy 
conservation  standards  are  contained  in 
the  HUD  Workbook.  Energy 
conservation  for  Housing,  and  in  oth^r 
documents  cited  in  the  Workbook. 

(d)  Life-cycle  cost-effective  energy 
performance  standards  established  by 
HUD  to  reduce  the  operating  costs  of 
Indian  housing  developments  over  the 
estimated  life  of  the  buildings  shall 
apply  to  developments  modernized 
under  this  subpart.  These  standards  are 
contained  in  HUD  Handbook  7418.1.  as 
revised.  Life-Cycle  Cost  Analysis  for 
Utility  Combinations. 

(Information  ooUsctfon  requirwnents  have 
been  approved  by  the  Office  of  Management 
and  BtK^  Hflder  control  munbor  2577-00Z4) 
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Comprehensive  Improvement 
Assistance  Program  (For  IHAs  That 
Own  or  Operate  Fewer  than  500  Indian 
Housing  Units)  (Fewer  than  250  units 
Beginning  in  FFY 1993) 

§905.609    Purpose. 

The  purpose  of  the  undesignated 
heading  entitled  Comprehensive 
Improvement  Assistance  Program 
(CIAP).  is  to  set  forth  the  policies  and 
procedures  for  the  CIAP  under  which 
IHAs  that  own  or  operate  fewer  than  a 
total  of  500  units  of  Indian  housing 
(fewer  than  250  units  beginning  in  FFY 
1993)  may  receive  nnancial  assistance 
for  the  modernization  of  Indian  housing 
developments,  including  comprehensive, 
emergency,  lead-based  paint, 
homeownership,  and  special  purpose 
modernization.  Funding  for  this  program 
is  provided  under  section  5(c)  of  the  Act. 
pursuant  to  section  14(k)  of  the  Act  (see. 
§  905.601  for  the  formula  allocation 
process  for  the  aggregate  of  CIAP 
agencies  under  this  subpart). 

§905.615    Eligible  costs. 

(a)  Physical  improvements.  Physical 
improvements  eligible  for  modernization 
funding  include  alterations,  betterments, 
additions,  replacements,  and  non- 
routine  maintenance  that  are  necessary 
to  meet  the  modernization  and  energy 
conservation  standards  prescribed  in 

S  905.003.  These  standards  may  be 
exceeded  only  when  necessary  or  highly 
desirable  for  the  long-term  physical  and 
social  viability  of  the  individual 
development  If  demolition  is  proposed, 
the  IHA  shall  comply  with  subpart  M. 

(b)  Management  improvement  costs — 
(1)  Eligibility.  Management 
improvements  that  are  development- 
specific  or  IHA-wide  in  natiu«  are 
eligible  costs  only  under  s{>ecial  purpose 
management  modernization  under 
paragraph  (b)(3)  of  this  section,  or 
comprehensive  modernization,  subject 
to  all  of  the  following  conditions: 

(i)  The  management  improvements  are 
necessary  to  correct  identified 
management  problems  and  to  sustain 
the  physical  improvements  at  the 
development  to  be  modernized 
comprehensively,  or  pursuant  to  special 
purpose  modernization,  as  set  forth  in 
this  section; 

(ii)  The  management  improvements 
require  additional  funds  for 
implementation  and  the  funds  are  not 
available  from  other  sources; 

(iii)  The  combined  costs  for 
management  improvements  and 
planning  under  paragraph  (d)  of  this 
section  do  not  exceed  10  percent  of  the 
total  estimated  physical  improvement 
costs  for  a  multi-stage  project  (from  all 
FTYt).  unless  specifically  approved  by 
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HUD.  Under  paragraph  (d)  of  this 
section,  planning  costs  shall  not  exceed 
five  percent  of  Ae  funds  available  to  the 
HUD  office  in  a  particular  FFY; 

(iv)  Management  improvement  costs 
are  funded  only  for  the  implementation 
period  of  the  physical  improvements.  In 
rare  cases,  the  HUD  office  may  approve 
a  longer  period,  up  to  a  maximum  of  five 
years,  where  it  is  clearly  shown  to  be 
necessary  to  complete  the  initial 
installation  and  demonstrate  that  the 
management  work  item  will  bring  about 
needed  management  improvements;  and 

(v)  Where  an  approved  modernization 
program  includes  management 
improvements  that  involve  ongoing 
costs,  HUD  is  not  obligated  to  provide 
continued  funding  or  additional 
operating  subsidy  after  the  end  of  the 
implementation  period  of  the 
management  improvements.  The  IHA  is 
responsible  for  finding  other  funding 
sources,  reducing  its  ongoing 
management  coats,  or  terminating  the 
management  activities. 

(2)  Eligible  management  areas. 
Subject  to  the  conditions  set  forth  in 
paragraph  (b)(1)  of  this  section, 
management  improvements  may  involve 
or  upgrade  the  following  areas: 

(i)  Management,  financial  and 
accounting  control  systems  of  the  IHA; 

(ii)  Adequacy  and  qualifications  of 
personnel  employed  by  the  IHA  in  its 
management  and  operation,  for  each 
significant  category  of  employment; 

(iii)  Adequacy  and  efficacy  of  the 
following  for  the  development  to  be 
modernized: 

(A)  Resident  programs  and  services, 
including  certain  drug  ehmination 
activities; 

(B)  Resident  and  development 
security; 

(C)  Resident  selection  and  eviction; 

(D)  Occupancy; 

(E)  Rent  collection; 

(F)  Maintenance;  and 

(G)  Equal  opportunity;  and 
(iv)  Resident  management 

corporations  imder  paragraph  (i)  of  this 
section. 

(3)  Special  purpose  management 
modernization.  Special  purpose 
management  improvements  are  eligible 
modernization  costs  under  the  category 
of  special  purpose  modernization,  if  they 
address  needs  which  are  not  otherwise 
eligible  for  assistance  under  paragraph 
(b)(1)  of  this  section. 

(c)  Relocation  and  moving  costs — (1) 
Temporary  relocation.  The  following* 
policies  cover  residential  residents  who 
are  moved  temporarily  due  to 
rehabilitation  or  demolition  of  a 
development  assisted  under  this 
subpart,  but  are  ofi'ered  the  opportunity 
to  return  to  the  same  development  at  the 


same  site,  although  not  necessarily  the 
same  unit  or  building  in  the 
development.  The  IHA  shall  provide 
such  residents: 

(i)  All  actual  reasonable  moving  and 
related  costs  incurred  in  connection 
with  the  temporary  relocation,  by  either 
undertaking  the  move  itself  or 
reimbursing  for  such  costs;  and 

(ii)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of:  the  date  and  approximate 
duration  of  the  temporary  relocation;  the 
suitable,  decent,  safe,  and  sanitary 
temporary  housing  that  will  be  made 
available;  and  the  provisions  of 
paragraph  (c)(l)(i)  of  this  section. 

(2)  Relocation  assistance  for 
displaced  persons.  An  IHA  must  provide 
relocation  assistance  to  displaced 
persons,  as  defined  in  paragraph  (c)(6)()) 
of  this  section,  at  the  levels  described  in, 
and  in  accordance  with,  the  provisions 
of  49  CFR  part  24.  which  implements  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(URA),  42  U.S.C.  4601. 

(3)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  development  by  an  IHA  is 
subject  to  the  URA  and  the  requirements 
described  in  49  CFR  part  24,  subpart  B. 
whether  it  is  organized  pursuant  to  State 
law  or  Tribal  law. 

(4)  Responsibility  of  the  IHA.  The  IHA 
shall  certify  compliance  with  URA  and 
49  CFR  part  24  and  with  the 
requirements  of  this  section.  This 
certification  shall  be  included  in  the 
agreement  between  HUD  and  the  IHA. 
The  cost  of  assistance  required  by  this 
section  may  be  paid  from  local  public 
fimds  or  Tribal  funds,  funds  provided  in 
accordance  with  this  subpart,  or  funds 
available  from  other  sources. 

(5)  Appeals.  A  person  who  disagrees 
with  the  IHA's  determination  concerning 
a  payment  or  other  assistance  required 
by  this  section  may  file  a  written  appeal 
of  that  determination  with  the  IHA.  The 
appeal  procedures  to  be  followed  are 
described  in  49  CFR  24.10. 

(6)  Definition  of  displaced  person,  (i) 
The  term  displaced  person  means  a 
person  (family,  individual,  business, 
nonprofit  organization,  or  farm)  that 
moves  from  real  property,  or  moves 
personal  property  from  real  property, 
permanently  and  involuntarily,  as  a 
direct  result  of  acquisition, 
rehabilitation,  or  demohtion  for  a 
development  assisted  under  this 
subpart.  Permanent  involuntary  moves 
for  an  assisted  development  include: 

(A)  A  permanent  move  from  the  real 
property  (development/site)  following 
notice  by  the  IHA  to  move  permanently 
from  the  property,  if  the  move  takes 
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place  on  or  after  the  date  that  HUD 
approves  the  IHA's  application  for 
assistance; 

(B)  A  permanent  move  from  the  real 
property  that  occurs  before  HUD's 
approval  of  the  IHA's  application,  if  the 
IHA  or  HUD  determines  that  the 
displacement  resulted  directly  from 
acquisition,  rehabilitation  or  demolition 
for  a  development; 

(C)  A  permanent  move  from  the  real 
property  by  a  resident  of  a  dwelling  unit 
that  occurs  after  the  execution  of  the 
ACC  between  the  IHA  and  HUD  if: 

[1)  The  resident  has  not  been  provided 
a  reasonable  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe  and 
sanitary  dwelling  in  the  same 
development/site  following  the 
completion  of  the  development  at  a  rent, 
including  estimated  average  utility 
costs,  that  does  not  exceed  the  greater 
of  the  resident's  rent  and  estimated 
average  utility  costs  before  the  initiation 
of  negotiations  {as  defined  in  49  CFR 
24.2(k)).  or  30  percent  of  gross  household 
income;  or 

[2]  the  resident  has  been  required  to 
relocate  temporarily  as  described  in 
paragraph  (c){l)  of  this  section,  but  the 
resident  is  not  offered  payment  for  all 
actual  reasonable  moving  and  related 
expenses  incurred  in  connection  with 
the  temporary  relocation  or  other 
conditions  of  the  temporary  relocation 
are  not  reasonable;  or 

(J)  the  resident  is  required  to  move  to 
another  unit  in  the  same  development/ 
site,  but  is  not  offered  reimbursement 
for  all  moving  and  related  expenses 
incurred  in  connection  with  the  move. 

(ii)  A  person  shall  not  qualify  as  a 
displaced  person,  if: 

(A)  The  person  has  been  evicted  for 
cause  based  upon  a  serious  or  repeated 
violation  of  material  terms  of  the  lease 
or  occupancy  agreement  and  the  IHA 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance; 

(B)  The  person  moved  into  the 
property  after  HUD  approval  of  the 
application  and.  before  commencing 
occupancy,  received  written  notice  of 
the  expected  displacement; 

(C)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(D)  The  IHA  determines  and  HUD 
concurs  that  the  person  was  not 
displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or  demolition 
for  the  development. 

(iii)  The  IHA  may.  at  any  time,  request 
a  HUD  determination  as  to  whether  a 
displacement  is  or  would  be  covered  by 
49  CFR  part  24. 

(d)  Planning  costs.  Planning  costs 
necessary  for  developing  the  application 


[i.e.,  costs  incurred  before 
modernization  pro^m  approval)  are 
eligible  modernization  costs.  These 
costs  may  be  reimbursed  after 
application  approval.  Financially 
distressed  IHAs  may  request  approval 
from  HUD  for  up-front  funding  of 
planning  costs  where  the  HUD  office 
determines  that  developing  the 
application  would  otherwise  present  an 
undue  financial  hardship.  For  this 
purpose,  a  financially  distressed  IHA  is 
an  IHA  that  has  an  operating  reserve 
level  of  20  percent  or  less  of  its 
authorized  maximum  or  other  level  as 
determined  by  HUD.  as  shown  on  the 
latest  year-end  financial  statement.  Not 
more  than  five  percent  of  the  funds 
available  to  the  HUD  office  in  a 
particular  FFY  shall  be  used  for 
planning  costs. 

(e)  Administrative  costs. 
Administrative  costs  necessary  for  the 
additional  design  and  implementation  of 
the  physical  and  management 
improvements  [i.e.,  costs  to  be  incurred 
after  modernization  program  approval) 
are  eligible  modernization  costs,  as 
follows: 

(1)  Nontechnical  and  technical 
salaries.  The  salaries  of  nontechnical 
and  technical  IHA  personnel  assigned 
full-time  or  part-time  to  the 
modernization  program  are  eligible 
modernization  costs.  Any  proration  of 
salaries  shall  be  justified  by  the  IHA. 
authorized  by  the  HUD  office,  and 
reflected  by  an  appropriate  revision  to 
the  IHA's  operating  budget. 

(2)  Employee  benefit  contributions. 
IHA  contributions  to  employee  benefit 
plans  on  behalf  of  nontechnical  and 
technical  IHA  personnel  are  eligible 
modernization  costs  in  proportion  to  the 
amount  of  salary  charged  to  the 
modernization  program. 

(f)  Turnkey  III  and  Mutual  Help 
developments— {!]  General.  Eligible 
physical  improvement  costs  for  existing 
Turnkey  III  and  Mutual  Help 
developments  are  limited  to  work  items 
which  are  not  the  responsibility  of  the 
homebuyer  families,  and  which  are 
related  to  health  and  safety,  correction 
of  development  deficiencies,  physical 
accessibility,  energy  audits  and  cost- 
effective  energy  conservation  measures, 
and  lead-based  paint  testing  and 
abatement.  Nonroutine  maintenance  or 
replacements,  additions,  and  items  that 
are  the  responsibility  of  the  homebuyer 
families  are  ineligible  modernization 
costs  for  homeownership  developments. 
Management  improvements  are  eligible 
modernization  costs  for  homeownership 
developments  under  special  purpose 
modernization,  in  accordance  with 
5  905.615(b)(3).  Costs  of  health  and 
safety  work  items  shall  increase  the 


purchase  price  and  amortization  period 
for  homebuyer  families;  other  eligible 
costs  shall  not  increase  the  purchase 
price  and  amortization  period. 

(2)  Exception  for  Mutual  Help  units. 
Notwithstanding  the  requirements  of 
paragraph  (f)(1)  of  this  section,  an  IHA 
may  use  no  more  than  a  single  CIAP 
grant  under  this  subpart  for  purposes  of 
comprehensively  modernizing  a  Mutual 
Help  unit  which  is  at  least  10  years  old. 
and  which  the  IHA  has  identified  in  its 
CIAP  application. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  HI  units. 
Notwithstanding  the  requirements  of 
paragraph  (f)(1)  of  this  section,  an  IHA 
may  carry  out  special  purpose 
modernization  in  a  Turnkey  III 
development  whenever  a  Turnkey  III 
unit  becomes  vacant  or  is  occupied  by  a 
non-homebuyer  family.  An  IHA  that 
intends  to  use  fimds  under  this 
paragraph  must  identify  in  its 
application  the  estimated  number  of 
units  that  the  IHA  is  proposing  for 
special  purpose  modernization  and 
subsequent  sale.  In  addition,  the  IHA 
must  demonstrate  in  its  application  that: 
the  proposed  modernization  under  this 
paragraph  would  result  in  bringing  the 
identified  units  into  full  compliance  with 
the  homeownership  objectives  under  the 
Turnkey  III  program  (see  subpart  G  of 
this  part);  and  the  IHA  has  homebuyers 
who  are  both  eligible  for 
homeownership,  in  accordance  with  the 
requirements  of  this  part,  and  who  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  for  special  purpose 
modernization.  Before  an  IHA  may  be^ 
approved  for  the  special  purpose 
modernization  of  a  unit  under  this 
paragraph,  it  must  first  deplete  any 
Earned  Home  Payments  Account 
(EHPA),  or  Non-Routine  Maintenance 
Reserve  (NRMR)  pertaining  to  the  unit, 
and  request  the  maximum  operating 
subsidy.  Any  increase  in  the  value  of  a 
unit  caused  by  its  special  purpose 
modernization  under  this  paragraph 
shall  be  reflected  solely  by  its 
subsequent  appraised  value  and  not  by 
an  automatic  increase  in  its  selling 
price. 

(g)  Resident  management 
corporations.  Eligible  modernization 
costs  include  use  of  management 
improvement  funds  to  assist  a  resident 
management  corporation,  as  defined  in 
§  905.355,  to  develop  its  management 
capabilities  and  carry  out  management 
improvements  identified  as  IHA-wide  or 
development-specific  in  nature,  under 
the  terms  of  a  management  contract 
between  the  IHA  and  the  resident 
management  corporation.  Such  funding 


is  subject  to  the  limitations  indicated  in 
paragraph  (b)  of  this  section. 

S90&61S    Proc«durMforobtabilng 
approval  of  ■  modamtzation  program. 

(a)  HUD  notification.  As  soon  as 
possible  after  modernization  funds  for  a 
particular  FFY  become  available,  HUD 
shall  give  written  notification  of  the 
availability  of  such  funds  and  the  time 
frame  for  submission  of  the  application. 

(b)  IHA  consultation  with  local 
officials  and  residents/homebuyers.  The 
IHA  shall  develop  the  application  in 
consultation  with  local  ofHcials  and 
residents/homebuyers  at  the 
development  to  be  modernized,  as  set 
forth  in  §  905.624  and  5  905.827.  Before 
developing  the  application,  the  IHA 
shall  consult  with  local  officials  as  to 
whether  the  proposed  comprehensive, 
special  purpose,  or  homeownership 
modernization  is  financially  feasible 
and  will  result  in  long-term  physical  and 
social  viability  of  the  development 

(c)  Application.  The  IHA  shall  submit 
to  HUD  an  application,  in  a  form 
prescribed  by  HUD,  which  shall  include, 
but  not  be  limited  to  the  following: 

(1)  A  five-year  funding  request  plan, 
which  includes  the  IHA's  estimate  of  the 
comprehensive  modernization  funds  to 
be  requested  over  a  five-year  period  to 
meet  the  total  physical  and  management 
improvement  needs  of  its  developments 
sufficient  to  meet  the  modernization  and 
energy  conservation  standards  in 

§  905.603,  including  any  special  purpose 
and  homeoYsmership  needs,  as  well  as 
any  emergency  needs  in  the  current  FFY. 

(2)  A  preliminary  assessment  of  the 
total  physical  and  management  needs  of 
each  development  for  which  the  IHA  is 
requesting  comprehensive 
modernization  and  of  the  specialized 
needs  of  each  development  for  which 
the  IHA  is  requesting  special  purpose, 
emergency  or  homeownership 
modernization  fimds  in  the  current  FFY. 

(3)  For  each  development  proposed  for 
comprehensive  modernization  in  the 
current  FFY,  an  identification  of  and  an 
estimate  of  the  total  costs  of 
replacement  of  the  equipment,  systems, 
or  structural  elements  that  would 
normally  be  replaced  (assuming  routine 
and  timely  maintenance  is  performed) 
over  the  remaining  period  of  the  ACC  or 
during  the  30-year  period  beginning  on 
the  date  of  submission  of  the 
application,  whichever  period  is  longer. 

(4)  A  resolution  by  the  IHA  Board  of 
Commissioners,  approving  the 
application  and  containing  certifications 
as  required  by  HUD. 

(5)  Other  data  related  to  the  operation 
of  the  program,  as  may  be  required  to 
comply  with  other  Federal  laws  and 
regulations. 


(d)  HUD  screening  and  review.  (1) 
The  HUD  office  shall  screen  and  review 
the  applications,  and  select  applications 
for  further  processing,  on  the  basis  of 
such  factors  as  the  extent  and  urgency 
of  the  need  and  the  IHA's  management 
and  modernization  capability. 
Management  capability  will  be  deemed 
to  be  adequate  unless,  in  accordance 
with  §  905.135,  HUD  has  determined  that 
management  practices  are  inadequate. 
Among  the  IHA  practices  considered  for 
this  determination  are  the  management, 
Rnancial,  and  accounting  controls; 
resident  programs  and  services;  resident 
and  development  security;  resident 
selection  and  eviction;  occupancy;  and 
maintenance.  Modernization  capability 
is  adequate  if  the  IHA  obligates 
approved  modernization  funds  within 
the  HUD-approved  schedule,  except  in 
circumstances  beyond  the  IHA's  control, 
and  the  IHA's  expenditure  of 
modernization  funds  assures  the  long- 
term  social  and  physical  viability  of  the 
modernized  units.  Funds  are  considered 
obligated  when  the  IHA  awards  a 
contract  or  starts  force  account  work  for 
the  modernization  project. 
Circumstances  beyond  the  IHA's  control 
may  be  found  by  the  HUD  office  in  such 
cases  as  delays  resulting  from  litigation, 
environmental  review  or  strikes. 

(e)  IHA  preparation  for  joint  review. 
The  IHA  shall  prepare  for  the  joint 
review  by: 

(1)  Reaching  agreement  with  the  HUD 
office  on  the  specific  development(s)  to 
be  covered  during  the  joint  review; 

(2)  Completing  an  assessment  of  the 
needs  of  each  development  for  which 
the  IHA  is  requesting  funds  in  the 
current  FFY.  The  IHA  will  complete  a 
detailed,  comprehensive  asse!»sment,  in 
a  form  prescribed  by  HUD,  of  the  total 
physical  and  management  needs  of  each 
development  for  which  the  IHA  is 
requesting  comprehensive  or  special 
purpose  modernization;  except  that  if 
the  request  for  a  particular  development 
is  limited  to  physical  improvements  to 
increase  accessibility  for  elderly  and 
handicapped  families  and  to  increase 
energy  efficiency,  a  specialized 
assessment  will  be  completed  unless 
HUD  determines  that  there  is  evidence 
indicating  that  the  development  has 
major  problems  that  justify  a 
comprehensive  assessment.  An 
assessment  of  specialized  physical 
improvement  needs  will  be  completed 
for  each  development  for  which  the  IHA 
is  requesting  emergency  or 
homeownership  modernization; 

(3)  Reviewing  the  other  factors  to  be 
covered  during  the  joint  review  as 
prescribed  by  HUD. 

(0  Joint  review.  If  determined  by  HUD 
to  be  necessary,  the  IHA  and  the  HUD 


ofRce  may  conduct  a  jwnt  review  to 
discuss  the  proposed  modernization 
program,  as  set  forth  in  the  application, 
and  reach  tentative  agreement  on  the 
IHA  needs.  The  joint  review  may 
include  an  on-site  inspection  of  the 
property  and  resolution  of  the  relevant 
issues  as  prescribed  by  HUD. 

(g)  Comprehensive  modernization 
approach.  HUD  will  fund  proposed  - 
comprehensive  modernization  in  one 
stage,  or,  on  an  exception  basis,  in  more 
than  one  stage,  subject  to  future  fund 
availability.  Grounds  for  exception 
include  an  IHA's  lack  of  management 
capability,  as  determined  in  accordance 
with  9  905.135,  or  lack  of  modernization 
capability,  as  described  in  paragraph  (d) 
of  this  section  (which  necessitates  multi- 
stage funding). 

(1)  One-atage  funding.  Under  one- 
stage  funding,  the  total  amount  of 
modernization  funds  for  all  required 
physical  and  management 
improvements  at  the  development  shall 
be  approved  at  one  time,  out  of  funds  for 
a  single  FFY,  under  one  application. 

(2)  Multi-stage  funding.  Under  multi- 
stage funding,  the  total  amount  of  the 
modernization  funds  for  all  required 
physical  and  management 
improvements  at  the  development  shall 
be  approved  in  the  fewest  number  of 
stages  that  are  feasible,  over  several 
different  FFYs-The  first  stage  will 
include  funds  for  architectural/ 
engineering  work  and/or  a  portion  of  the 
physical  improvements.  Management 
improvements  may  t>e  included  in  the 
first  stage  to  the  extent  they  are  eligible 
costs  under  §  905.615(b). 

(i)  First  stage.  At  the  first  stage  of 
fundirig,  the  application  shall  include  a 
comprehensive  assessment  of  the 
development's  physical  and 
management  improvement  needs  and  a 
plan  under  paragraph  (i)(2)  of  this 
section  addressing  only  the  work  items 
to  be  completed  during  this  stage.  When 
approving  the  first  stage,  the  HUD  field 
office  will  indicate  the  approximate 
balance  of  the  funds  required  to 
complete  the  comprehensive 
modernization,  but  also  will  indicate 
that  future  funding  will  be  subject  to  all 
of  the  following  conditions:  the 
availability  of  funds,  satisfactory 
progress  by  the  IHA  in  obligating  first 
stage  and  subsequent  stage  funds,  IHA 
submission  of  additional  documents, 
and  IHA  compliance  with  HUD 
regulatory  and  statutory  requirements. 

(ii)  Subsequent  stages.  Where  the  IHA 
is  requesting  funds  for  a  subsequent 
stage  of  a  multi-stage  comprehensive 
modernization,  the  HUD  office  will 
determine  whether  the  IHA  has  made 
satisfactory  progress  in  obligating  prior 
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stage  funds,  whether  it  has  submitted 
necessary  additional  documents,  and 
whether  it  has  comphed  with  HUD 
regulatory  and  statutory  requirements.  If 
the  IHA  has  not  satisfied  these 
conditions,  the  HUD  office  will  not 
approve  that  subsequent  stage  of 
funding  at  (his  time.  The  IHA 
submission  for  any  subsequent  stage 
should  not  duplicate  items  previously 
submitted. 

(3)  Implementation.  After  the 
application  for  each  stage  is  approved, 
the  IHA  and  the  HUD  office  shall  agree 
on  an  implementation  period  that  is 
appropriate  for  that  funding  stage,  not  to 
exceed  five  years  for  any  stage  from  the 
date  on  which  that  stage  is  first  funded. 

(h)  HUD  funding  decisions.  After  all 
of  the  joint  reviews,  the  HUD  office  will 
determine  whether  the  IHA  will  be 
approved  for  funding  and  whether  any 
further  modifications  to  the  application 
are  required,  including  IHA  submission 
of  the  budget.  HUD  will  give  preference 
to  IHAs  that  request  assistance  for: 

(1)  Group  1.  developments  having 
emergency  conditions  that  pose  an 
immediate  threat  (i.e..  must  be  corrected 
within  one  year  of  funding  approval)  to 
resident  life,  health,  or  safety,  or  are 
related  to  fire  safety.  Funding  is  limited 
to  correction  of  emergency  conditions 
and  may  not  be  used  for  substantial 
rehabilitation. 

(2)  Group  2,  developments: 

(i)  Having  conditions  that  threaten 
resident  life,  health,  or  safety  or  having 
a  significant  number  (10  percent  or 
more)  of  vacant  or  substandard  units; 
and 

(ii)  Located  in  IHAs  having 
demonstrated  a  capability  of  carrying 
out  the  proposed  modernization 
activities  (comprehensive,  special 
purpose,  and  homeownership 
modernization);  and 

(iii)  Within  this  group,  the  Secretary 
may  give  priority  to  additional  factors, 
such  as  whether  the  development  is  at 
the  second  or  subsequent  stage  of 
comprehensive  modernization,  and  the 
cost  benefit. 

(3)  Group  3.  other  developments 
located  in  IHAs  that  have  demonstrated 
a  capability  of  carrying  out  the  proposed 
modernization  activities 
(comprehensive,  special  purpose,  and 
homeownership  modernization).  The 
Secretary  may  give  priority  to  factors 
which  demonstrate  that  the 
modernization  will  result  in  the  greatest 
cost  benefit. 

(4)  HUD  may  set  aside  for  special 
purpose  modernization  a  portion  of  the 
total  modernization  funds  available  for 
any  FFY.  as  determined  by  HUD  to  be 
necessary  to  assure  that  special  purpose 
needs  are  appropriately  addressed. 


(i)  ACC  amendment.  After  HUD 
approval  of  the  application,  HUD  and 
the  IHA  shall  enter  into  an  ACC 
amendment  for  modernization  fimds. 

(j)  Implementation  schedule.  After 
HUD  executes  the  ACC.  the  IHA  shall 
submit  for  HUD  approval  an 
implementation  schedule  for  each 
development  in  the  approved 
modernization  program. 

§  905.621    Modernization  project 

(a)  Modernization  projects.  For 
purposes  of  funding  modernization,  each 
modernization  program  approved  for  an 
IHA  shall  be  treated  as  a  separate 
modernization  project.  The 
modernization  project  may  include 
improvements  to  one  or  more 
developments.  Improvements  to  a  single 
development  may  be  included  in  more 
than  one  modernization  project. 

(b)  ACC.  HUD  and  the  IHA  shall  enter 
into  an  ACC  amendment  for  each 
modernization  project.  The  ACC 
amendment  shall  require  low  income 
use  of  the  housing  for  not  less  than  20 
years  from  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  units  in  accordance 
with  the  terms  of  the  ACC). 

(c)  Declaration  of  trust.  The  IHA  shall 
execute  and  file  for  record  a  Declaration 
of  Trust  as  provided  under  the  ACC  to 
protect  the  rights  and  interests  of  HUD 
throughout  the  20-year  period  during 
which  the  IHA  is  obligated  to  operate 
the  individual  developments  receiving 
modernization  grant  funds  in 
accordance  with  the  ACC.  the  Act,  and 
HUD  regulations  and  requirements. 

(d)  Other  program  requirements.  The 
IHA  shall  comply  with  24  CFR  part  85. 
except  as  modified  by  S  905.639.  and 
with  other  program  requirements,  as 
enumerated  in  S  905.120.  In  addition,  in 
accordance  with  the  ACC,  the  IHA  shall 
carry  insurance,  as  prescribed  by  HUD. 
to  cover  the  additional  exposures 
created  by  the  modernization  activities 
and  to  reflect  the  increased  value  of  the 
buildings  after  modernization. 

§  905.624    Resident  participation. 

For  a  rental  development  only,  before 
submission  of  thfe  application,  the  IHA 
shall  consult  with  the  residents 
(including,  for  purposes  of  this  section, 
resident  organizations  and  resident 
management  corporations,  if  any) 
regarding  its  intent  to  submit  an 
application  for  modernization  funds. 
Before  the  joint  review,  the  IHA  shall 
notify  the  residents  of  the  development 
to  be  modernized  of  the  proposed 
modernization  program,  give  residents  a 
reasonable  opportimity  to  present  their 
views  on  the  proposed  program  and 
alternatives  to  it,  and  give  full  and 


serious  consideration  to  resident 
recommendations.  At  the  Joint  Review, 
or  upon  request,  the  IHA  shall  provide 
the  residents  and  HUD  with  a  copy  of. 
and  an  evaluation  of.  resident 
recommendations,  indicating  the 
reasons  for  IHA  acceptance  or  rejection, 
consistent  with  HUD  requirements  and 
the  IHA's  own  determination  of 
efficiency,  economy,  and  need.  After 
HUD  approval  of  the  modernization 
program,  the  IHA  shall  inform  the 
residents  of  the  approved  work  items. 
The  provisions  of  this  section  do  not 
apply  to  proposed  work  items  of  an 
emergency  nature,  affecting  the  life, 
health,  and  safety  of  residents,  which 
are  processed  in  a  "fast  track"  mode 
outside  the  normal  processing  schedule.  - 
However,  the  IHA  shall  inform  residents 
of  approved  emergency  work  items. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  2577-0048) 

§  905.627    Homebuyer  participation. 

(a)  For  a  homeownership  development 
only,  before  the  joint  review  (if  one  is 
held),  the  IHA  shall  discuss  the 
modernization  program  with  the 
homebuyer  families  of  the  development 
to  be  modernized  and  advise  them  of  the 
effect  of  the  modernization  on  the  terms 
of  the  homebuyer  agreements.  The  IHA 
shall  afford  the  homebuyer  families  a 
reasonable  opportunity  to  present  their 
views  on  the  proposed  program  and  give 
full  and  serious  consideration  to  their 
reconunendations.  consistent  with  HUD 
requirements  and  the  IHA's  own 
determination  of  efficiency,  economy, 
and  need.  i 

(b)  The  IHA  shall  inform  each  | 
homebuyer  family  that: 

(1)  It  will  have  an  opportunity  to 
express  its  views  and  preferences  with 
respect  to  the  modernization  of  its  home; 

(2)  The  purchase  price  and  the 
amortization  period  will  be  increased  as 
provided  in  S  906.602; 

(3)  It  will  have  an  opportunity  to 
participate  in  the  final  inspection  of  the 
work  to  determine  completion  in 
accordance  with  the  requirements;  and 

(4)  Participation  in  the  program  is 
optional. 

(c)  The  IHA  shall  provide  each 
homebuyer  family  with  a  copy  of  th,e 
IHA's  evaluation  of  its  | 
recommendations,  the  tentative 
decisions  reached  on  the  modernization 
program  to  be  submitted  to  the  HUD 
office,  the  estimated  cost  of  the 
proposed  modernization  program,  and 
the  amount  of  the  cost  to  be  attributed 
to  its  home. 

(d)  If  the  homebuyer  family  decides  to 
participate  in  the  modernization 
program  with  reipfict  to  any  of  the 
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proposed  work  items,  it  must  agree  in 
writing  that  its  homebuyer  agreement 
will  be  amended  upon  approval  of  the 
application  to  provide  that,  as  a  result  of 
the  amount  of  modernization  cost 
attributed  to  its  home,  the  purchase 
price  and  the  amortization  period  will 
be  increased  as  provided  in  S  905.602. 

(e)  Any  homebuyer  family  may 
decline  to  participate  without  risk  to  the 
homebuyer  status. 

(f)  Before  HUD  approval  of  the 
application,  the  IHA  shall  obtain  a 
signed  agreement  from  each 
participating  homebuyer  family  that  it 
will  amend  its  homebuyer  agreement 
upon  approval  of  the  application.  The 
IHA  shall  retain  copies  of  the  signed 
agreements  In  its  files  for  inspection  by 
the  HUD  office. 

(g)  The  provisions  of  paragraphs  (b) 
through  (f)  of  this  section  apply  only 
where  modernization  wOrk  relates  to 
health  and  safety  items. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0048) 

§  905.633    Special  requirement*  for 
Section  23  Leased  Housing  Bond-Financed 
developments. 

(a)  A  section  23  Leased  Housing  Bond- 
Financed  development  is  eligible  for 
modernization  only  if  HUD  determines 
that  the  development  has  met  the 
following  conditions: 

(1)  The  development  was  financed  by 
the  issuance  of  bonds; 

(2)  Clear  title  to  the  development  will 
be  conveyed  to  or  vested  in  the  IHA  at 
the  end  of  the  Section  23  lease  term; 

(3)  There  are  no  legal  obstacles 
affecting  the  IHA's  use  of  the  property 
as  Indian  housing  during  the  20-year 
period  of  the  modernization; 

(4)  After  completion  of  the 
modernization,  the  development  will 
have  a  remaining  useful  life  of  at  least 
20  years  and  it  is  in  the  financial  interest 
of  the  Federal  Government  to  improve 
the  development;  and 

(5)  The  development  is  covered  by  a 
cooperation  agreement  between  the  IHA 
and  local  governing  body  during  the  20- 
year  period  of  the  modernization. 

(b)  A  Section  23  Leased  Housing 
Bond-Financed  development  th^t  has 
been  conveyed  to  the  IHA  after  bonds 
have  been  retired  is  similarly  eligible  for 
modernization  if  the  conditions  specified 
under  paragraph  (a)  have  been  satisfied. 

S  905.636    Additional  limitations  for  special 
purpose  modernization. 

(a)  For  each  of  the  three  types  of 
special  purpose  modernization  relating 
to  major  equipment  systems  or 
structural  elements,  security,  and 
reduction  of  vacant,  substandard  units, 
an  IHA  may  obtain  special  purpose 


modernization  funding  only  once  for  a 
development  that  has  not  been 
comprehensively  modernized,  except  as 
provided  in  §  905.615(f)(2)  for  the  special 
purpose  modernization  of  vacant  or  non- 
homebuyer  occupied  Turnkey  III  units. 
Subsequent  fimding  for  the  same 
development  for  any  additional  physical 
improvements  of  these  types  may  be 
provided  only  as  a  part  of  a  program 
that  addresses  all  of  the  physical  and 
management  improvement  needs  of  the 
development  under  a  comprehensive 
modernization  program.  This  limitation 
does  not  apply  to  a  development  that 
has  been  comprehensively  modernized, 
(b)  Special  purpose  modernization  to 
reduce  the  number  of  vacant, 
substandard  units  will  be  limited  to 
physical  improvements  that  are 
necessary  to  meet  local  code 
requirements  and  return  such  units  to  a 
condition  that  is  comparable  to  the 
condition  of  occupied  units  in  the  same 
development,  except  as  provided  in 
S  905.615(f)(3). 

§  905.639    Contracting  requirements. 

(a)  Compliance  with  State,  Tribal  and 
local  law  and  Federal  requirements.  The 
IHA  shall  comply  with  State.  Tribal  and 
local  laws  and  Federal  requirements 
applicable  to  bidding  and  contract 
awards. 

(b)  IHA  agreement  with  architect/ 
engineer.  The  IHA  shall  obtain 
architectural/engineering  services 
through  the  competitive  proposal 
process,  as  described  in  §  905.175(d). 
Notwithstanding  24  CFR  85.36(g),  the 
IHA  shall  comply  with  HUD 
requirements  either  to 

(1)  Submit  the  contract  for  prior  HUD 
approval  before  execution,  or 

(2)  Certify  that  the  scope  of  work  is 
consistent  with  any  agreements  reached 
with  HUD,  and  that  the  fee  is 
appropriate  and  does  not  exceed  the 
HUD-approved  budget  amount. 

(c)  Sealed  bid  (formal  advertising) 
requirements.  For  each  construction  or 
equipment  contract  over  $25,000,  and 
lead-based  paint  testing  services  over 
$25,000,  the  IHA  shall  conduct  formal 
advertising  as  provided  in  S  905.175(c). 

(d)  Assurance  of  completion.  For  each 
construction  or  equipment  contract  over 
$25,000,  the  contractors  shall  furnish  a 
performance  and  payment  bond  for  100 
percent  of  the  contract  price  or, 
notwithstanding  24  CFR  85.36(h), 
subpart  B  of  this  part,  and  as  may  be 
required  by  law,  one  of  the  following: 

(1)  Separate  performance  and 
payment  bonds,  each  for  50  percent  or 
more  of  the  contract  price; 

(2)  A  20  percent  cash  escrow;  or 

(3)  A  25  percent  letter  of  credit. 


(e)  Construction  and  bid  documents. 
Notwithstanding  24  CFR  85.36(g)  and 
subpart  B  of  this  part,  the  IHA  shall 
comply  with  HUD  requirements  either  to 

(1)  Submit  complete  construction  and 
bid  documents  for  prior  HUD  approval 
before  inviting  bids,  or 

(2)  Certify  to  receipt  of  the  required 
architect's/engineer's  certification  that 
the  construction  documents  accurately 
reflect  HUD-approved  work  and  that  the 
bid  documents  are  complete  and  include 
all  mandatory  items. 

(f)  Contract  award.  The  IHA  shall 
obtain  HUD  approval  of  the  proposed 
award  of  modernization  construction 
and  equipment  contracts  if  the  bid 
amount  exceeds  the  HUD-approved 
budget  amount  or  if  the  procurement 
meets  the  criteria  set  forth  in 

S  85.36(g)(2)  (i)  through  (iv).  In  all  other 
instances,  the  IHA  shall  make  the  award 
without  HUD  approval  after  the  IHA  has 
certified  that: 

(1)  The  bidding  procedures  and  award 
were  conducted  in  compliance  with 
State,  Tribal  or  local  laws  and  Federal 
requirements; 

(2)  The  award  does  not  exceed  the 
approved  budget  amount  and  does  not 
meet  the  criteria  in  $  85.36(g)(2)  (i) 
through  (iv)  for  prior  HUD  approval;  and 

(3)  HUD  clearance  has  been  obtained 
for  the  award  under  previous 
participation  procedures,  including 
absence  of  the  contractor  from  the  GSA 
List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs. 

(g)  Contract  modifications. 
Notwithstanding  24  CFR  85.36,  except  in 
an  emergency  endangering  life  or 
property,  the  IHA  shall  comply  with 
HUD  requirements  either  to  submit  the 
proposed  contract  changes  for  prior 
HUD  approval  or  to  certify  that  the 
proposed  work  is  within  the  scope  of  the 
contract  and  that  any  additional  costs    - 
are  within  the  latest  HUD-approved      ^ 
budget  or  otherwise  approved  by  HUD    ' 

(h)  Construction  requirements.  The 
IHA  shall  submit  to  the  HUD  office 
periodic  progress  reports  and  shall 
submit  all  contract  settlement 
documents  for  prior  HUD  approval. 

(i)  Management  improvement 
contracts.  The  IHA  shall  obtain 
consultant  services  through  the 
competitive  proposal  process,  as 
described  in  §  905.175(d).  The  IHA  shall 
comply  with  HUD  requirements  either  to 

(1)  Submit  contracts  for  management 
improvements,  as  well  as  contract 
changes,  for  prior  HUD  approval;  or 

(2)  Certify  that  the  contracts 
accurately  reflect  HUD-approved  work, 
do  not  exceed  the  HUD-approved 
budget  amount,  and  have  received  HUD 
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clearance  under  previous  participation 
procedures. 

9905M2    Fund  requisntora. 

To  request  modernization  funds 
against  the  total  approved 
modernization  budget,  the  IHA  shall 
submit  a  request  to  the  HUD  office  in 
accordance  %vith  HUD  requirements. 

(Approved  by  the  office  of  Management  and 
Budget  under  control  number  2577-0104) 

§  905.645    Progress  reporting. 

For  each  quarter  until  completion  of 
the  modernization  program,  the  IHA 
shall  submit,  in  a  form  prescribed  by 
HUD.  to  the  HUD  field  office: 

(a)  A  report  on  modernization  fund 
obligations  and  expenditures;  and 

(b)  A  narrative  report  on  management 
improvement  progress,  where 
applicable. 

S  905.648    Budget  revisions. 

The  IHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
approved  budget.  The  IHA  shall  subniit 
a  revision  of  the  budget,  in  a  form 
prescribed  by  HUD,  if  the  IHA  plans 
(within  the  total  approved 
modernization  budget)  to  incur 
modernization  costs  in  excess  of  the 
approved  budget  amount  for  any 
development.  The  IHA  also  shall  comply 
with  HUD  requirements  either  to: 

(a)  Submit  the  proposed  budget 
revision  for  prior  HUD  approval  if  the 
IHA  plans  to  delete  or  substantially 
revise  approved  work  items,  add  new 
work  items,  or  incur  modernization  costs 
in  excess  of  the  approved  budget 
amount  for  a  work  item;  or 

(b)  Certify  that  the  revisions  are 
necessary  to  carry  out  the  approved 
work  and  do  not  result  in  the  approved 
budget  amount  for  any  development 
being  exceeded. 

(Approved  by  the  office  of  Management  and 
Budget  under  control  number  2577-0044) 

§905.651    On-site  inspections. 

The  IHA  shall  provide,  by  contract  or 
otherwise,  adequate  and  competent 
supervisory  and  inspection  personnel 
during  modernization,  whether  work  is 
performed  by  contract  or  force  account 
labor  and  with  or  without  the  services  of 
an  architect/engineer,  to  assure  work 
quality  and  progress. 

§  905.654    Fiscal  closeout  of  ■ 
modernization  program. 

Upon  completion  of  a  modernization 
program,  the  IHA  shall  submit  the  actual 
modernization  cost  certificate,  in  a  form 
prescribed  by  HUD,  to  the  HUD  field 
office  for  review,  audit  verification,  and 
approval.  The  IHA  shall  immediately 
remit  any  excess  funds  provided  by 


HUD.  The  audit  shall  follow  the 
requirements  of  24  CFR  part  44.  Non- 
Federal  Government  Audit 
Requirements.  If  the  audited 
modernization  cost  certificate  indicates 
that  there  are  still  excess  funds,  the  IHA 
shall  remit  the  excess  funds  as  directed 
by  HUD.  If  the  audited  modernization 
cost  certificate  discloses  unauthorized 
expenditures,  the  IHA  shall  take  such 
corrective  actions  as  HUD  may  direct. 

ComprebeDsive  Grant  Program  (For 
IHAs  That  Own  or  Operate  500  or  More 
Indian  Housing  Units)  (250  or  More 
Units  Beginning  in  FFY  1993) 

§905.660    Purpose. 

(a)  Purpose.  (1)  The  purpose  of  the 
Comprehensive  Grant  program  (CGP) 
under  this  subpart  is: 

(i)  To  provide  modernization 
assistance  to  IHAs  that  own  or  operate 
a  total  of  500  or  more  units  of  Indian 
housing  (250  or  more  units  beginning  in 
FFY  1993)  on  a  reliable  and  more 
predictable  basis,  to  enable  them  to 
operate,  upgrade,  modernize,  and 
rehabilitate  Indian  housing 
developments,  to  ensure  their  continued 
availability  for  low  income  families  as 
decent,  safe,  and  sanitary  rental  housing 
at  affordable  rents; 

(ii)  To  provide  considerable  discretion 
to  IHAs  to  decide  the  specific 
improvements,  the  manner  of  their 
execution,  and  the  timing  of  the 
expenditure  of  funds: 

(iii)  To  simplify  significantly  the 
program  of  Federal  assistance  for 
capital  improvements  in  Indian  housing 
developments; 

(iv)  To  provide  increased 
opportunities  and  incentives  for  more 
efficient  management  of  Indian  housing 
developments:  and 

(v)  To  give  IHAs  greater  pontrol  in 
planning  and  expending  funds  for 
modernization,  rehabilitation, 
maintenance,  and  improvement  of 
Indian  housing  developments  to  benefit 
low  income  families. 

(2)  The  purpose  of  the  sections  under 
the  undesignated  heading  entitled. 
Comprehensive  Grant  Program  (CGP).  is 
to  set  forth  the  policies  and  procedures 
for  the  CGP  under  which  IHAs  that  own 
or  operate  a  total  of  500  or  more  units  of 
Indian  housing  (250  or  more  units 
beginning  in  FFY  1993)  receive  financial 
assistance  on  a  formula  grant  basis  in 
accordance  with  §  905.601(e]  and  (f)  for 
the  modernization  of  Indian  housing 
developments. 

§905.666    Eligibie  costs. 

(a)  General.  An  IHA  may  use 
financial  assistance  received  under  the 
CGP  for  the  following  eligible  costs: 


(1)  Undertaking  activities  described  in 
its  approved  action  plan  under 

S  905.672(d)(5)  and  its  annual  statement 
under  \  905.878; 

(2)  carrying  out  emergency  work, 
whether  or  not  the  need  is  indicated  in 
the  IHA's  approved  comprehensive  plan 
(including  the  action  plan)  or  annual 
statement; 

(3)  Funding  a  replacement  reserve  to 
carry  out  eligible  activities  in  future 
years,  subject  to  the  restrictions  set 
forth  in  paragraph  (g)  of  this  section; 

(4)  Preparing  the  comprehensive  plan 
and  action  plan  under  §  905.672, 
including  reasonable  costs  necessary  to 
assist  residents  to  participate  in  a 
meaningful  way  in  the  planning, 
implementation  and  monitoring  process; 
and 

(5)  Carrying  out  an  audit,  in 
accordance  with  24  CFR  part  44  and 
S  905.120. 

(b)  Demonstration  of  viability.  Except 
in  the  case  of  emergency  work,  an  IHA 
shall  only  expend  funds  on  a 
development  for  which  the  IHA  has 
demonstrated  that  completion  of  the 
improvements  and  replacements 
identified  in  the  comprehensive  plan 
will  reasonably  ensure  the  long-term 
physical  and  social  viability  of  the 
development  at  a  reasonable  cost. 

(c)  Physical  improvement  costs. 
Eligible  costs  include  alterations, 
betterments,  additions,  replacements, 
and  non-routine  maintenance  that  are 
necessary  to  meet  the  modernization 
and  energy  conservation  standards 
prescribed  in  §  905.603.  These 
mandatory  standards  may  be  exceeded 
only  when  the  IHA  determines  that  it  is 
necessary  or  highly  desirable  for  the 
long-term  physical  and  social  viability 
of  the  individual  development  Such 
development  specific  work  may  include 
property  purchases.  If  demolition  or 
disposition  is  proposed,  the  IHA  shall 
comply  with  24  CFR  part  905,  subpart  M. 

(d)  Costs  for  Turnkey  III  and  Mutual 
Help  developments.— {\]  Eligible  costs. 
Eligible  physical  improvement  costs  for 
existing  Turnkey  III  and  Mutual  Help 
developments  are  limited  to  work  items 
which  are  not  the  responsibiUty  of  the 
homebuyer  families  and  which  are 
related  lo  health  and  safety,  correction 
of  development  deficiencies,  physical 
accessibility,  energy  audits  and  cost- 
effective  energy  conservation  measures. 
and  lead-based  paint  testing  and 
abatement.  In  addition,  management 
improvements  are  eligible 
modernization  costs  for  existing 
homeownership  developments.  Costs  of 
health  and  safety  work  items  shall 
increase  the  purchase  price  and 
amortization  period  for  homebuyer 
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families,  in  accordance  with  9  905.602; 
other  eligible  costs  shall  not  increase  the 
purchase  price  and  amortization  period. 

(2)  Ineligible  costs.  Nonroutine 
maintenance  or  replacements,  additions, 
and  items  that  are  the  responsibility  of 
the  homebuyer  families  are  ineligible 
costs. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units. 
(i)  Notwithstanding  the  requirements  of 
paragraph  (d)(2)  of  this  section,  an  IHA 
may  substantially  rehabilitate  a  Turnkey 
III  development  whenever  a  unit 
becomes  vacant  or  is  occupied  by  a  non- 
homebuyer  family.  An  IHA  that  intends 
to  use  funds  under  this  paragraph  must 
identify  in  its  needs  assessment  the 
estimated  number  of  units  that  the  IHA 
is  proposing  for  substantial 
rehabilitation  and  subsequent  sale.  In 
addition,  an  IHA  must  demonstrate  in 
its  needs  assessment  that:  the  proposed 
modernization  under  this  paragraph 
would  result  in  bringing  the  identified 
units  into  full  compliance  with  the 
homeownership  objectives  under  the 
Turnkey  III  program  (see  subpart  G); 
and  the  IHA  has  homebuyers  who  are 
both  eligible  for  homeownership,  in 
accordance  with  the  requirements  of  24 
CFR  part  905  (subpart  G),  and  who  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  to  be  substantially 
rehabilitated. 

(ii)  Before  an  IHA  may  be  approved 
for  the  substantial  rehabilitation  of  a 
unit  under  this  paragraph,  it  must  first 
deplete  any  Earned  Home  Payments 
Account  (EHPA)  or  Non-Routine 
Maintenance  Reserve  (NRMR) 
pertaining  to  the  unit,  and  request  the 
maximum  amount  of  operating  subsidy. 
Any  increase  in  the  value  caused  by  its 
substantial  rehabilitation  under  this 
paragraph  shall  be  reflected  solely  by  its 
subsequent  appraised  value,  and  not  by 
an  automatic  increase  in  its  selling 
price. 

(4)  One-time  exception  for  Mutual 
Help  units.  Notwithstanding  the 
requirements  of  paragraph  (d)(2)  of  this 
section,  an  IHA  may  use  no  more  than  a 
single  CGP  grant  under  this  subpart  for 
purposes  of  substantially  rehabilitating 
a  Mutual  Help  unit,  and  may  do  so  only 
with  a  unit  which  is  at  least  10  years 
old,  and  which  the  IHA  has  identified  in 
its  comprehensive  plan  (including  its 
action  plan  and  annual  statement). 

(5)  The  IHA  must  maintain  records  by 
unit  of  the  work  carried  out  under  this 
section  to  permit  HUD  to  review  the 
extent  to  which  Mutual  Help  and 
Turnkey  III  units  have  been 
substantially  rehabilitated. 

(e)  Demolition  and  conversion  costs. 
Eligible  costs  include: 


(1)  Demolition  of  dwelling  units  or 
nondwelling  facilities,  where  the 
demolition  is  approved  by  HUD  under 
subpart  M,  and  related  costs,  such  as 
clearing  and  grading  the  site  after 
demolition  and  subsequent  site 
improvement  to  benefit  the  remaining 
portion  of  the  existing  development;  and 

(2)  Conversion  of  existing  dwelling 
units  to  different  bedroom  sizes. 

(f)  Replacement  reserve  costs.  (1) 
Funding  a  replacement  reserve  to  carry 
out  eligible  activities  in  future  years  is 
an  eligible  cost,  subject  to  the  following 
restrictions: 

(i)  Annual  CGP  fimds  are  not  needed 
for  existing  needs,  as  identified  by  the 
IHA  in  its  needs  assessments;  or 

(ii)  A  physical  improvement  requires 
more  funds  than  the  IHA  would  receive 
under  its  armual  formula  allocation;  or 

(iii)  A  management  improvement 
requires  more  funds  than  the  IHA  may 
use  under  its  10%  limit  for  management 
improvements,  and  the  IHA  needs  to 
save  a  portion  of  its  annual  grant  in 
order  to  combine  it  with  a  portion  of 
subsequent  year(s)  grants,  to  fund  the 
work  item; 

(2)  The  IHA  shall  invest  replacement 
reserve  funds  so  as  to  generate  a  return 
equal  to  or  greater  than  the  average  91- 
day  Treasury  bill  rate; 

(3)  Interest  earned  on  funds  in  the 
replacement  reserve  will  not  be  added 
to  the  IHAs  income  in  the  determination 
of  an  IHA's  operating  subsidy  eligibility, 
but  must  be  used  for  eligible 
modernization  costs; 

(4)  To  the  extent  that  its  annual 
formula  allocation  and  any  unobligated 
balances  of  modernization  funds  are  not 
adequate  to  meet  emergency  needs,  an 
IHA  must  first  use  its  replacement 
reserve,  where  funded,  to  meet 
emergency  needs,  before  requestiijig 
funds  from  the  $75  million  reserve.  An 
IHA  is  not  required  to  use  its 
replacement  reserve  for  natural  and 
other  disasters. 

(g)  Management  improvement  costs. 
Management  improvements  that  are 
needed  to  upgrade  the  operation  of  the 
IHA's  developments,  sustain  physical 
improvements  at  those  developments  or 
correct  management  deficiencies 
identified  by  the  IHA  in  its 
comprehensive  plan  are  eligible  costs. 
An  IHA's  ongoing  operating  expenses, 
including  direct  provision  of  social 
services  through  either  contract  or  force 
account  labor,  are  ineligible 
management  improvement  costs. 

(1)  Economic  development  activities 
costs.  Economic  development  activities 
such  as  job  training,  resident 
employment  and  resident  businesses,  for 
the  purpose  of  carrying  out  activities 
related  to  the  eligible  management  and 


physical  improvements  are  eligible 
costs,  as  approved  by  HUD.  HUD 
encourages  IHAs,  to  the  greatest  extent 
feasible,  to  hire  residents  as  trainees  or 
employees  to  carry  out  the 
modernization  program  under  this 
subpart,  and  to  contract  with  resident- 
owned  businesses  for  modernization 
work. 

(2)  Resident  management  costs. 
Technical  assistance  to  a  resident 
council  or  resident  management 
corporation  (RMC).  as  defined  in 

S  905.455,  in  order  to  determine  the  • 
feasibility  of  the  resident  management 
entity  or  assist  in  its  formation  is  an 
eligible  cost. 

(3)  Resident  homeownership  costs. 
The  study  of  the  feasibiUty  of  converting 
rental  to  homeownership  units,  as  well 
as  the  preparation  of  an  application  for 
conversion  to  homeownership,  is  an 
eligible  cost. 

(h)  Drug  elimination  costs.  Drug 
elimination  activities  involving        ^ 
management  or  physical  improvements 
are  eligible  costs,  as  specified  by  HUD. 

(i)  Administrative  costs. 
Administrative  costs  necessary  for  the 
planning,  design,  implementation  and 
monitoring  of  the  physical  and 
management  improvements  are  eligible 
costs  and  include  the  following: 

(1)  The  salaries  of  nontechnical  and 
technical  IHA  personnel  assigned  full- 
time  or  part-time  to  modernization  are 
eligible  costs  only  where  the  scope  and 
volume  of  the  work  are  beyond  that 
which  could  be  reasonably  expected  to 
be  accomplished  by  such  personnel  in 
the  performance  of  their 
nonmodemization  duties.  The  IHA  shall 
properly  apportion  to  the  appropriate 
program  budget  any  direct  charges  for 
the  salaries  of  assigned  full-  or  part-time 
staff  (e.g..  to  the  CIAP.  CGP  or  operating 
budgets); 

(2)  IHA  contributions  to  employee 
benefit  plans  on  behalf  of  nontechnical 
and  technical  IHA  personnel  are  eligible 
costs  in  direct  proportion  to  the  amount 
of  salary  charged  to  the  CGP;  and 

(3)  Other  administrative  costs,  such  as 
telephone  and  facsimile,  as  Specified  by 
HUD. 

{)]  Audit  costs. 

(k)  Architectural/engineering  and 
consultant  fees.  Fees  for  planning, 
preparation  of  needs  assessments  and 
required  documents,  detailed  design 
work,  preparation  of  construction  and 
bid  documents,  lead-based  paint  testing, 
etc..  are  eligible  costs. 

(1)  Relocation  costs.  Relocation  costs 
as  a  direct  result  of  rehabilitation, 
demolition  or  acquisition  for  a  CGP- 
funded  activity  are  eligible  costs,  as 
required  by  9  905.120. 
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(m)  Cost  limitations.— [i)  An  IHA 
shall  not  use  more  than  a  total  of  10 
percent  of  its  annual  grant  for 
management  improvement  costs  in 
account  1408.  unless  specifically 
approved  by  HUD. 

(2)  An  IHA  shall  not  use  more  than  a 
total  of  7  percent  of  its  annual  grant  on 
administrative  costs  in  account  1410. 
excluding  any  costs  related  to  in-house 
lead  based  paint  testing,  in-house 
architectural/engineering  (A/E)  work,  or 
other  special  administrative  costs 
required  by  State.  Tribal  or  local  law. 
unless  specifically  approved  by  HUD.  In 
the  case  of  an  IHA  whose  jurisdiction 
covers  an  unusually  large  geographic 
area,  an  additional  two  percent  of  the 
annual  grant  may  be  spent  on  costs 
related  to  travelling  to  the  IHA's 
developments  for  CGP-related  business, 
as  specifically  approved  by  HUD.  (For 
purposes  of  this  paragraph,  "an 
imusually  large  geographic  area"  means 
an  area  served  by  an  IHA  whose  offices 
are  physically  separated  from  the 
majority  of  its  developments  by 
distances  which  require  overnight  travel 
and/or  travel  by  air  or  other  commercial 
carriers,  e.g.,  a  statewide  IHA  with 
developments  in  multiple  localities;  a 
regional  IHA  with  developments  in 
multiple  counties  or  States;  or  an  Alaska 
IHA  with  developments  in  multiple 
villages.) 

(3)  Where  the  physical  or 
management  improvement  will  benefit 
programs  other  than  Indian  Housing, 
such  as  Section  8,  local  renewal,  etc.. 
eligible  costs  are  limited  to  the  amount 
directly  attributable  to  the  Indian 
Housing  Program. 

(n)  Ineligible  costs.  An  IHA  (or  an 
RMC  acting  on  behalf  of  an  IHA)  shall 
not  make  luxury  improvements,  or  carry 
out  any  other  ineligible  activities,  as 
specified  by  HLT3. 

§  905.667    Resarve  for  emergenctes  and 
disasters. 

(a)  Emergencies.— {!]  Eligibility  for 
assistance.  An  IHA  (including  an  IHA 
that  is  not  considered  to  be 
administratively  capable  under 
§  905.135)  may  obtain  funds,  at  any  time 
for  any  eligible  emergency  work  item 
under  §  905.102,  from  the  reserve 
established  under  §  905.601(b),  except 
that  such  funds  may  not  be  provided  to 
an  IHA  that  has  the  necessary  funds 
available  from  any  of  the  following 
sources:  under  its  armual  formula 
allocation  under  §  905.601(e)  and  (f); 
from  other  unobligated  modernization 
funds:  or  from  its  replacement  reserves 
under  S  905.666.  An  IHA  is  not  required 
to  have  an  approved  comprehensive 
plan  under  S  905.672  before  it  can 


request  emergency  assistance  from  this 
reserve. 

(2)  Procedure.  To  obtain  emergency 
funds,  an  IHA  must  submit  a  request,  in 
a  form  to  be  prescribed  by  HUD,  which 
demonstrates  that  without  the  requested 
funds  from  the  set-aside  under  this 
section,  the  IHA  does  not  have  adequate 
funds  available  to  correct  the  conditions 
which  present  an  immediate  threat  to 
the  health  or  safety  of  the  residents. 
HUD  will  immediately  process  a  request 
for  such  assistance  and,  if  it  determines 
that  the  IHA's  request  meets  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  it  shall  approve  the  request 
subject  to  the  availability  of  funds  in  the 
reserve. 

(3)  Repayment.  An  IHA  that  receives 
assistance  for  its  emergency  needs  from 
the  reserve  under  §  905.601(b)  must 
repay  such  assistance  from  its 
succeeding  years'  formula  allocations, 
where  available.  To  this  extent,  HUD 
shall  deduct  up  to  50  percent  of  an  IHA's 
succeeding  year's  formula  allocation 
under  §  905.601  (e)  and  (f)  to  repay 
emergency  funds  previously  provided  by 
HUD  to  the  IHA.  The  remaining  balance, 
if  any.  shall  be  deducted  from  an  IHA's 
succeeding  years'  formula  allocations. 

(b)  Natural  and  other  disasters.— {!] 
Eligibility  for  assistance.  An  IHA 
(including  an  IHA  which  has  been 
determined  by  HUD  not  to  be 
administratively  capable  under 
S  905.135)  may  request  assistance  at  any 
time  from  the  reserve  under  S  905.601(b) 
for  the  purpose  of  permitting  the  IHA  to 
respond  to  a  natural  or  other  disaster. 
To  qualify  for  assistance,  the  disaster 
must  pertain  to  an  extraordinary  event 
affecting  only  one  or  a  fewTHAs.  such 
as  an  earthquake  or  hurricane.  Any 
disaster  declared  by  the  President  (or 
which  HUD  determines  would  qualify 
for  a  Presidential  declaration  if  it  were 
on  a  larger  scale)  qualifies  for 
assistance  under  this  paragraph.  An 
IHA  may  receive  funds  from  the  reserve 
regardless  of  th6  availability  of  other 
modernization  funds  or  reserves,  but 
only  to  the  extent  its  needs  are  in  excess 
of  its  insurance  coverage.  An  IHA  is  not 
required  to  have  an  approved 
comprehensive  plan  under  S  905.672 
before  it  can  request  assistance  from  the 
reserve  under  §  905.601(b). 

(2)  Procedure.  To  obtain  funding  for 
natural  or  other  disasters  under 
S  905.601(b),  an  IHA  must  submit  a 
request,  in  a  form  prescribed  by  HUD. 
which  demonstrates  that  it  meets  the 
requirements  of  paragraph  (b)(1)  of  this 
section.  HUD  will  immediately  process  a 
request  for  such  assistance  and,  if  it 
determines  that  the  request  meets  the 
requirements  under  paragraph  (b)(1)  of 


this  section,  it  will  approve  the  request 
subject  to  the  availability  of  funds  in  the 
reserve. 

(3)  Repayment  Funds  provided  to  an 
IHA  under  paragraph  (b)(1)  of  this 
section  for  natural  and  other  disasters 
shall  be  in  the  form  of  a  grant  and  are 
not  required  to  be  repaid. 


§  905.669    Allocation  of  assistance. 

(a)  Submission  of  formula 
characteristics  report.  (1)  Formula 
characteristics  report. — In  its  first  year 
of  participation  in  the  CGP,  each  IHA 
shall  verify  and  provide  data  to  HUD,  in 
a  form  and  at  a  time  to  be  prescribed  by 
HUD,  concerning  IHA  and  development 
characteristics,  so  that  HUD  can 
develop  the  IHA's  annual  funding 
allocation  under  the  CGP  in  accordance 
with  §  905.801  (e)  and  (0-  If  an  IHA  fails 
to  submit  to  HUD  the  formula 
characteristics  report  by  the  prescribed 
deadline,  HUD  will  use  the  data  which  it 
has  available  concerning  IHA  and 
development  characteristics  for 
purposes  of  calculating  the  IHA's 
formula  share.  After  its  first  year  of 
participation  in  the  CGP,  an  IHA  is 
required  to  respond  to  data  transmitted 
by  HUD  if  there  have  been  changes  to 
its  inventory  from  that  previously 
reported,  or  where  requested  by  HUD. 
(2)  IHA  Board  Resolution.  The  IHA 
must  include  with  its  formula 
characteristics  report  under  paragraph 
(a)(1)  of  this  section,  a  resolution 
adopted  by  the  IHA  Board  of 
Commissioners  approving  the  report, 
and  certifying  that  the  data  contained  in 
the  formula  characteristics  report  are 
accurate. 

(b)  HUD  notification  of  formula 
amount;  appeal  rights. — (1)  Estimated 
formula  amounts.  After  HUD  determines 
an  IHA's  estimated  formula  allocations 
under  §  905.801  (e)  and  (f)  based  upon 
the  IHA.  development,  and  community 
characteristics,  it  shall  notify  the  IHA  of 
its  estimated  formula  amount. 

(i)  Appeal  based  upon  unique 
circumstances.  An  IHA  may  appeal  in 
writing  HUD's  determination  of  its 
estimated  formula  amount  within  60 
calendar  days  of  the  date  of  HUD's 
determination  on  the  basis  of  "unique 
circumstances."  The  IHA  must  indicate 
how  it  is  unique,  and  specify  the  manner 
in  which  it  is  different  from  all  other 
IHAs  participating  in  the  CGP.  and 
provide  any  necessary  supporting 
documentation.  HUD  shall  render  a 
written  decision  on  an  IHA's  appeal 
under  this  paragraph  within  60  calendar 
days  of  the  date  of  its  receipt  of  the 
IHA's  request  for  an  appeal.  HUD  shall 
publish  in  the  Federal  Register  a 
description  of  the  facts  supporting  any 
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successful  appeals  based  upon  "unique" 
circumstances.  Any  adjustments 
resulting  in  a  particular  FFY  from 
successful  appeals  under  this  paragraph 
shall  be  made  from  the  subsequent 
years'  appropriation  of  funds  under  this 
part. 

(ii)  Appeal  based  upon  error.  (A) 
Estimated  formula  amount.  An  IHA  may 
appeal  in  writing  HUD's  determination 
of  its  estimated  formula  amount  within 
30  calendar  days  of  the  date  of  HUD's 
determination  on  the  basis  of  an  error. 
The  IHA  must  describe  the  nature  of  the 
error,  and  provide  any  necessary 
supporting  documentation.  HUD  shall 
respond  to  the  IHA's  request  within  60 
calendar  days  of  the  date  of  its  receipt 
of  the  IHA's  request  for  an  appeal.  If 
HUD  determines  that  there  are  no  issues 
in  dispute,  it  will  inform  the  IHA  within 
the  60-day  period.  Any  adjustment 
resulting  from  successful  appeals  shall 
be  made  from  the  current  year's 
allocation  of  funds  under  this  subpart.  If. 
however,  HUD  determines  that  there  are 
substantial  issues  in  dispute  with 
respect  to  the  appeal,  HUD  will  so 
inform  the  IHA  within  the  30-day  period. 
Any  adjustments  resulting  from 
successful  appeals,  in  this  case,  shall  be 
made  from  the  Succeeding  year's 
allocation  of  funds  under  the  CGP. 

(Bj  Final  formula  amount.  An  IHA 
may  appeal  in  writing  HUD's 
determination  of  its  estimated  formula 
amount  within  30  calendar  days  of  the 
date  of  HUD's  determination  on  the 
basis  of  an  error.  The  IHA  must  describe 
the  nature  of  the  error,  and  provide  any 
necessary  supporting  documentation.  If 
HUD  determines  that  there  are  no  issues 
in  dispute,  it  will  inform  the  IHA  within 
the  60-day  period.  Any  adjustment 
resulting  from  successful  appeals  shall 
be  made  from  the  current  year's 
allocation  of  funds  under  this  subpart,  to 
the  greatest  extent  feasible. 

(c)  IHAs  determined  not  to  be 
administrctively  capable.  If  an  IHA  is 
determined  by  HUD  not  to  be 
administratively  capable  in  accordance 
with  §  9f  3.135,  the  ACA,  and  the  Field 
Office  Monitoring  of  IHAs  Handbook 
7440.3,  or  if  the  IHA  fails  to  meet,  or  to 
make  raasonable  progress  toward 
meeting,  the  goals  established  in  its 
management  improvement  plan  under 
§  905.135,  HUD  may  issue  a  notice  of 
deficiency  or  a  corrective  action  order.  If 
the  IHA  fails  to  take  corrective  action  in 
a  reasonable  period  of  time  as  specified 
by  HUD  in  a  corrective  action  order, 
pursuant  to  the  procedures  established 
in  S  905.687,  HUD  njay  declare  a  breach 
of  the  grant  agreement  with  respect  to 
all  or  some  of  the  IHA's  functions  so 
that  the  IHA  or  a  particular  function  of 


the  IHA  may  be  administered  by 
another  entity:  HUD  may  withhold  some 
or  all  of  the  IHA's  annual  grant;  or  HUD 
may  take  other  sanctions  authorized  by 
law  or  regulation.  (Copies  of  HUD 
Handbook  7440.3  may  be  obtained  by 
writing  to  the  HUD  Regional  Office  of 
Indian  Programs  within  the  applicant's 
jurisdiction.) 

S  905.672    Comprehensive  plan  Onctuding 
action  plan). 

(a)  Deadline  for  submission.  As  soon 
as  possible  after  modernization  funds 
first  become  available  for  allocation 
under  this  subpart,  HUD  shall  notify 
IHAs  in  writing  of  their  formula  amount 
for  use  in  developing  their 
comprehensive  plan,  including  the 
action  plan,  and  the  deadline  for 
submitting  a  comprehensive  plan. 

(b)(1)  Resident  participation.  An  IHA 
is  required  to  develop,  implement, 
monitor  and  annually  amend  portions  of 
its  comprehensive  plan  in  consultation 
with  residents  of  the  developments 
covered  by  the  comprehensive  plan,  and 
with  democratically  elected  resident 
groups.  In  addition,  the  IHA  must  also 
consult  with  resident  management 
corporations  (RMCs)  to  the  extent  that 
an  RMC  manages  a  development 
covered  by  the  comprehensive  plan.  The 
IHA,  in  partnership  with  the  residents, 
must  develop  and  implement  a  process 
for  resident  participation  which  ensures 
that  residents  are  involved  in  a 
meaningful  way  in  all  phases  of  the 
CGP.  Such  involvement  shall  involve 
implementing  the  Partnership  Process  as 
a  critical  element  of  the  CGP. 

(2)  Establishment  of  Partnership 
Process.  The  IHA,  in  partnership  with 
the  residents  of  the  developments 
covered  by  the  plan,  and  with 
democratically  elected  resident  groups, 
must  establish  a  Partnership  Process  to 
develop  and  implement  the  goals,  needs, 
strategies  and  priorities  identified  in  the 
comprehensive  plan.  After  residents 
have  organized  to  participate  in  the 
CGP,  they  may  decide  to  establish  a 
volunteer  advisory  group  of  experts  in 
various  professions  to  assist  them  in  the 
CGP  Partnership  Process.  The 
Partnership  Process  shall  be  designed  to 
achieve  the  following: 

(i)  To  assure  that  residents  are  fully 
briefed  and  involved  in  developing  the 
content  of,  and  monitoring  the 
implementation  of,  the  comprehensive 
plan  including,  but  not  limited  to,  the 
physical  and  management  needs 
assessments,  viability  analysis,  action 
plan,  and  annual  statement.  Where 
necessary,  the  .IHA  shall  develop  and 
implement  capacity  building  strategies 
to  ensure  meaningful  resident 


participation  in  the  CGP.  Such  technical 
assistance  efforts  are  eligible  CGP  costs, 
(ii)  To  enable  residents  to  participate, 
on  an  IHA-wide  or  area-wide  basis,  in 
ongoing  discussions  of  the 
comprehensive  plan  and  strategies  for 
its  implementation,  and  in  all  meetings 
necessary  to  ensure  meaningful 
participation. 

(3)  Initial  notice.  Once  HUD  notifies 
an  IHA  of  its  estimated  funding  level, 
the  IHA  shall,  within  30  calendar  days 
of  the  date  of  HUD's  notice,  provide 
written  notice  to  each  of  the 
democratically  elected  presidents  of 
resident  organizations  of  the 
developments  covered  by  the 
comprehensive  plan,  concerning:  HUD's 
estimated  modernization  fundmg  level;  a 
summary  of  the  CGP  requirements;  the 
timeframes  for  completion  of  the 
required  CGP  documents;  and  the 
requirement  for  resident  participation  in 
the  planning,  development  and 
monitoring  of  modernization  activities 
under  the  CGP.  This  information  shall 
also  be  made  available  to  residents  in 
written  form  and.  where  feasible,  within 
each  development. 

(4)  Advance  meeting  for  resident 
groups.  The  IHA  shall  hold,  at  least 
three  weeks  before  the  public  hearing 
under  paragraph  (b)(5)  of  this  section,  a 
meeting  for  residents  and  resident 
groups  at  which  the  IHA  shall  provide 
residents  with  draft  copies  of  the 
executive  summary,  and  shall  explain 
the  components  of  the  comprehensive 
plan.  The  IHA  shall  make  reasonable 
efforts  to  provide  advance  notice  to  all 
residents  of  the  date  and  time  of  the 
meeting  (in  the  form  of  flyers, 
advertisements,  etc.).  Residents  shall  be 
advised  prior  to  the  meeting  that  the 
comprehensive  pl^n  shall  be  available 
for  their  review  at  specified  locations 
within  the  IHA's  jurisdiction.  The 
meeting  shall  be  open  to  all  residents 
and  resident  groups. 

(5)  Public  hearing.  The  IHA  shall  hold 
at  least  one  public  hearing,  and  any 
appropriate  number  of  additional 
hearings,  to  ensure  ample  opportunity 
for  residents,  resident  groups,  local 
government  officials,  and  other 
interested  parties,  to  express  their 
priorities  and  concerns.  The  IHA  shall 
make  reasonable  efforts  to  provide 
advance  written  notice  to  each  resident 
of  the  date  and  time  of  the  public 
hearing.  The  IHA  shall  give  full 
consideration  to  the  comments  and 
concerns  of  residents,  local  government 
officials,  and  other  interested  parties. 

(c)  Local  government  participation. 
An  IHA  shall  consult  with  appropriate 
local  government  officials  with  respect 
to  the  development  of  the 
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comprehensive  plan.  In  the  case  of  an 
IHA  with  developments  in  multiple 
jurisdictions,  the  IHA  may  meet  this 
requirement  by  consulting  with  an 
advisory  group  representative  of  all  the 
jurisdictions.  At  a  minimum,  such 
consultation  must  include  providing 
such  officials  with: 

(1)  Advance  written  notice  of  the 
public  hearing  required  under  paragraph 
(b)(5)  of  this  section; 

(2)  A  copy  of  the  executive  summary: 
and 

(3)  An  opportunity  to  express  their 
priorities  and  concerns  to  ensure  due 
consideration  in  the  IHA's  planning 
process. 

(d)  Contents  of  comprehensive  plan. 
The  comprehensive  plan  shall  identify 
all  of  the  physical  and  management 
improvements  needed  for  an  IHA  and 
all  of  its  developments,  and  that 
represent  needs  eligible  for  funding 
under  S  905.666.  The  plan  shall  also 
include  prehminary  estimates  of  the 
total  cost  of  these  improvements.  The 
plan  shall  set  forth  general  strategies  for 
addressing  the  identified  needs,  and 
highlight  any  special  strategies,  such  as 
major  redesign  or  partial  demolition  of  a 
development,  that  are  necessary  to 
ensure  the  long-term  physical  and  social 
viability  of  the  development.  Each 
comprehensive  plan  shall  contain  the 
following  elements: 

(1)  Executive  summary.  An  IHA  shall 
include  as  part  of  its  comprehensive 
plan  an  Executive  Summary  to  facilitate 
review  and  comprehension  by 
development  residents  and  by  the 
public.  The  Executive  Summary  shall 
include: 

(i)  A  summary  of  total  preliminary 
estimated  costs  to  address  physical 
needs  by  each  development  and 
management/operations  needs  IHA- 
wide: 

(ii)  A  statement  by  the  IHA 
concerning  its  overall  modernization 
strategy,  and  its  rationale  for  the 
approach  and  priorities  adopted  in  its 
comprehensive  plan.  For  example,  an 
IHA's  strategy  nray  be  that  it  will  focus 
its  resources  on  addressing  its  vacant 
properties  before  it  brings  its  occupied 
units  up  to  the  modernization  standards; 
(iii)  A  statement  by  the  IHA  of  its  plan 
for  development(s)  currently  funded  for 
comprehensive  modernization  under  the 
CIAP;  and 

(iv)  A  specific  description  of  the  IHA's 
process  for  maximizing  the  level  of 
participation  by  residents  during  the 
development,  implementation  and 
monitoring  of  the  comprehensive  plan,  a 
summary  of  all  resident  and  other 
comments  on  the  plan  and  the  IHA's 
response  to  those  comments.  IHA 
records,  such  as  minutes  of  planning 


meetings  or  resident  surveys,  shall  be 
maintained  in  the  IHA's  files  and  made 
available  to  residents,  resident 
organizations,  and  other  interested 
parties,  upon  request. 

(2)  physical  needs  assessment. — (i) 
Requirements.  The  physical  needs 
assessment  identifies  all  of  the  work 
that  an  IHA  would  need  to  undertake  to 
bring  each  of  its  developments  up  to  the 
modernization  and  energy  conservation 
standards,  as  required  by  section 
14(e)(l)(A)(ii)  of  the  Act,  to  comply  with 
lead-based  paint  testing  and  abatement 
requirements  under  S  905.120(i),  and  to 
comply  with  other  program  requirements 
under  9  905.120.  The  physical  needs 
assessment  is  completed  without  regard 
to  the  availability  of  funds,  and  shall 
include  the  following  information  with 
respect  to  each  of  an  IHA's 
developments: 

(A)  A  brief  summary  of  the  physical 
improvements  necessary  to  bring  each 
development  to  a  level  at  least  equal  to 
the  modernization  standards  contained 
in  HUD  Handbook  7485.2  (Public  and 
Indian  Housing  Modernization 
Standards),  and  to  the  energy 
conservation  and  life-cycle  c(ist- 
effective  performance  standards,  as 
required  in  S  905.603,  and  to  comply 
with  the  Lead-Based  Testing  and 
Abatement  requirements  under 
S  905.120(i),  and  the  relative  urgency  of 
need  also  must  be  indicated.  If  the  IHA 
has  no  physical  improvement  needs  at  a 
particular  development  at  the  time  it 
completes  its  comprehensive  plan,  it 
must  so  indicate.  Similarly,  if  the  IHA 
intends  to  demolish,  partially  demolish, 
convert,  or  dispose  of  a  development  (or 
units  within  a  development)  it  must  so 
indicate  in  the  summary  of  physical 
improvements; 

(B)  The  replacement  needs  of 
equipment  systems  and  structural 
elements  that  will  be  required  to  be  met 
(assuming  routine  and  timely 
maintenance  is  performed)  during  the 
period  covered  by  the  action  plan; 

(C)  A  preliminary  estimate  of  the  cost 
to  complete  the  physical  work; 

(D)  The  projected  FFY  in  which  the 
IHA  anticipates  that  the  development 
will  meet  the  modernization  and  energy 
conservation  standards; 

(E)  Any  physical  disparities  between 
buildings  occupied  predominantly  by 
one  racial  or  ethnic  group  and  buildings 
occupied  predominantly  by  other  racial 
or  other  ethnic  groups  and.  in  such 
cases,  the  physical  improvements 
required  to  correct  the  conditions.  This 
requirement  shall  apply  only  to  IHAs 
which  are  determined,  on  a  case-by-case 
basis,  to  be  subject  to  title  VI  of  the 
Civil  Rights  Act  of  1964  and  title  VIII  of 
the  Civil  Rights  Act  of  1968; 


(F)  In  addition,  the  IHA  shall  provide 
the  following  information: 

(;)  The  Mutual  Help  units  that  the 
IHA  is  proposing  for  substantial 
rehabilitation,  in  accordance  with 
S  905.666(b)(2); 

(2)  With  respect  to  vacant  or  non- 
homebuyer-occupied  Turnkey  III  units 
and  the  estimated  number  of  units  that 
the  IHA  is  proposing  for  substantial 
rehabilitation  and  subsequent  sale,  in 
accordance  with  §  905.666(b)(3); 

(ii)  Sources  of  data.  The  IHA  shall 
identify  in  its  needs  assessment  the  » 
sources  from  which  it  derived  data  to 
develop  the  physical  needs  assessment 
under  this  paragraph,  and  shall  retain 
such  source  documents  in  its  files. 

(3)  Management  needs  assessment,  (i) 
Requirements.  The  plan  shall  include  a 
comprehensive  assessment  of  the 
improvements  needed  to  upgrade  the 
management  and  operation  of  the  IHA 
and  of  each  viable  development  so 
decent,  safe  and  sanitary  living 
conditions  will  be  provided.  The 
management  needs  assessment  shall 
include  the  following,  with  the  relative 
urgency  of  need  indicated: 

(A)  An  identification  of  the  most 
current  needs  related  to  the  following 
areas  (to  the  extent  that  any  of  these 
needs  is  addressed  in  a  HUD-approved 
management  improvement  plan,  the  IHA 
may  simply  include  a  cross-reference  to 
these  documents); 

[1]  The  management,  financial,  and 
accounting  control  systems  of  the  IHA; 

(2)  The  adequacy  and  qualifications  of 
personnel  employed  by  the  IHA  in  the 
management  and  operation  of  its 
developments,  for  each  significant 
category  of  employment; 

[3]  The  adequacy  and  efficacy  of: 

(;■)  Resident  programs  and  services; 

[ii]  Resident  and  development 
security; 

[Hi]  Resident  selection  and  eviction; 

[iv]  Occupancy; 

[v]  Maintenance; 

[vi]  Resident  management  and 
resident  capacity  building  programs; 

(vii]  Resident  opportunities  for 
employment  and  business  development 
and  other  self-sufficiency  opportunities 
for  residents;  and 

[viii)  Homeownership  opportunities 
for  residents. 

(B)  Any  additional  deficiencies 
identified  through  audits  and  HUD 
monitoring  reviews  which  are  not 
addressed  under  paragraph  (d)(3)(i)(A) 
of  this  section.  To  the  extent  that  any  of 
these  is  addressed  in  a  HUD-approved 
management  improvement  plan,  the  IHA 
may  include  a  cross-reference  to  these 
documents; 
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(C)  Any  other  management  and 
operations  needs  which  the  IHA  wants 
to  address  at  the  IHA-wide  or 
development  level; 

(D)  An  IHA-wide  preliminary  cost 
estimate  for  addressing  all  the  needs 
identified  in  the  management  needs 
assessment,  without  regard  to  the 
availability  of  funds;  and 

(E)  The  projected  FFY  in  which  the 
IHA  anticipates  that  all  identified 
management  deficiencies  will  be 
corrected. 

(ii)  Sources  of  data.  The  IHA  shall 
identify  in  its  needs  assessment  the 
sources  from  which  it  derived  data  to 
develop  the  management  needs 
assessment  under  this  paragraph,  and 
shall  retain  such  source  documents  in  its 
nies. 

(4)  Demonstration  of  long-term 
physical  and  social  viability — (i) 
General.  The  plan  shall  include,  on  a 
development-by-development  basis,  an 
analysis  of  whether  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2]  and 
(d)(3]  of  this  section  will  reasonably 
ensure  the  long-term  physical  and  social 
viability  of  the  development  at  a 
reasonable  cost. 

(ii)  Developments  with  hard  cost  of  90 
percent  or  less  of  TDC.  Where  the 
preliminary  estimate  of  hard  cost  for 
work  proposed  at  a  development  is  90 
percent  or  less  of  TDC,  and  the  IHA 
determines  that,  upon  completion  of  the 
improvements  and  replacements  under 
paragraphs  (d](2]  and  (d}(3j  of  this 
section,  the  development  can 
reasonably  be  expected  to  be 
structurally  sound  and  achieve  full 
occupancy,  the  IHA  may  determine  that 
the  development  has  long-term  physical 
and  social  viability  at  a  reasonable  cost 

(iii)  Developments  with  hard  cost  of 
greater  than  90  percent  of  TDC.  Where 
the  preliminary  estimate  of  hard  cost  for 
work  proposed  at  a  development 
exceeds  90  percent  of  TDC,  the  IHA 
shall  complete  and  submit  to  HUD,  as 
part  of  its  comprehensive  plan,  a 
viability  analysis  of  the  development,  as 
prescribed  by  HUD.  Where  the  DiA 
determines  that  completion  of  the 
improvements  and  replacements 
identified  under  paragraphs  (d)(2)  and 
(d](3]  of  this  section,  the  development 
can  reasonably  be  expected  to  be 
structurally  sound  and  achieve  full 
occupancy,  the  IHA  shall  also  submit  to 
HUD  a  request  to  exceed  the  90  percent 
of  TDC.  The  Field  Office  shall  review 
such  requests  on  a  case-by-case  basis, 
in  accordance  with  the  following 
criteria: 

(A)  The  IHA  has  adequately 
explained  any  special  or  unusutd 
conditions,  justified  all  work  as 


necessary  to  meet  the  modernization 
and  energy  conservation  standards, 
provided  reasonable  cost  estimates,  and 
made  every  effort  to  reduce  costs; 

(B)  Rehabihtation  of  the  existing 
development  is  more  cost-effective  in 
the  long-term  than  construction  or 
acquisition  of  replacement  housing;  and 

(C)  The  IHA  has  no  practical  low- 
income  housing  alternative. 

(iv)  Determination  of  non-viability. 
Where  an  IHA's  analysis  of  a 
development,  either  under  paragraph  (c) 
or  (d)  of  this  section,  establishes  that 
completion  of  the  identified 
improvements  and  replacements  will  not 
result  in  the  long-term  physical  and 
social  viability  of  the  development  at  a 
reasonable  cost,  the  IHA  shall  not 
expend  CGP  funds  for  the  development, 
except  tor  emergencies.  The  IHA  shall 
specify  in  its  comprehensive  plan  the 
actions  it  proposes  to  take  with  respect 
to  the  non-viable  development  (e.g., 
demolition  or  disposition  under  subpart 
M. 

(5)  Five-year  action  plan — (i)  General. 
The  comprehensive  plan  shall  include  a 
rolling  five-year  action  plan  to  carry  out 
the  improvements  and  replacements  (or 
a  portion  thereof)  identified  under 
paragraphs  (d)(2)  and  (d)(3)  of  this 
section.  The  IHA  shall  develop  the 
action  plan  based  on  estimates  provided 
by  HUD  of  the  amount  of  assistance  the 
IHA  will  receive  annually  for  a  five-year 
period  under  §  905.103  (e)  and  (0  (for 
this  purpose,  the  IHA  should  assume 
that  the  current  year  level  of  funding 
will  be  available  for  each  year  of  its 
five-year  plan),  and  an  IHA's  estimate  of 
the  funds  that  will  be  available  from 
other  sources,  such  as  State,  local  and 
Tribal  governments.  All  activities 
specified  in  an  IHA's  action  plan  are 
contingent  upon  the  availability  of 
funds. 

(ii)  Requirements.  Under  the  action 
plan,  an  IHA  must  indicate  how  it 
intends  to  use  the  funds  availabFe  to  it 
under  the  CGP  to  address  the 
deficiencies,  or  a  portion  of  the 
deficiencies,  identified  under  its 
physical  and  management  needs 
assessments,  as  follows: 

(A)  Physical  condition.  With  respect 
to  the  physical  condition  of  an  IHA's 
developments,  an  IHA  must  indicate  in 
its  action  plan  how  it  intends  to  address, 
over  a  five-year  period,  the  deficiencies 
(or  a  portion  of  the  deficiencies) 
identified  in  its  physical  needs 
assessment  so  as  to  bring  each  of  its 
developments  up  to  a  level  at  least 
equal  to  the  modernization  and  energy 
conservation  standards.  This  would 
include  specifying  the  work  to  be 
undertaken  by  the  IHA  in  major  work 
categories  (e.g.,  kitchens,  electrical 


systems,  etc.):  establishing  priorities 
among  the  major  work  categories  by 
development  and  year  based  upon  the 
relative  urgency  of  need;  and  estimating 
the  cost  of  each  of  the  identified  major 
woric  categories.  In  addition,  an  IHA 
must  estimate  the  FFY  in  which  it 
anticipates  that  the  development  will 
meet  the  modernization  and  energy 
.conservation  standards.  In  developing 
its  action  plan,  an  IHA  shall  give 
priority  to  the  following: 

[1]  Activities  required  to  correct 
emergency  conditions; 

(2)  Activities  required  to  meet 
statutory  (or  other  legally  mandated) 
requirements: 

(5)  Activities  required  to  meet  the 
needs  identified  in  the  Section  504  needs 
assessment  within  the  regulatory 
timeframes;  and 

(4)  Activities  required  to  complete 
lead-based  paint  testing  and  abatement 
requirements  by  December  6, 1994. 

(B)  Management  and  operations.  An 
IHA  must  address  in  its  action  plan  the 
management  and  operations 
deficiencies  (or  a  portion  of  the 
deficiencies)  identified  in  its 
management  needs  assessment,  as 
follows: 

[1)  With  respect  to  the  management 
and  operations  needs  of  the  IHA.  the 
IHA  must  identify  how  it  intends  to 
address  with  CGP  funds,  if  necessary, 
the  deficiencies  (or  a  portion  thereof) 
identified  in  its  management  needs 
assessment,  including  work  identified 
through  audits,  the  ACA,  HUD 
monitoring  reviews,  and  self- 
assessments  (this  would  include 
establishing  priorities  based  upon  the 
relative  urgency  of  need); 

[2]  A  preliminary  IHA-wide  cost 
estimate,  by  major  work  category. 

(iii)  Procedure  for  maintaining  current 
five-year  action  plan.  The  IHA  shall 
maintain  a  current  five-year  action  plan 
by  annually  amending  its  action  plan,  in 
connection  with  the  submission  of  its 
annual  statement,  so  that  the  previous 
year  of  the  existing  action  plan  is 
eliminated  and  an  additional  year  is 
added. 

(6)  Local  government  statement.  The 
comprehensive  plan  shall  include  a 
statement  signed  by  the  chief  executive 
officer  of  the  appropriate  governing 
body  (or,  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
from  the  CEO  of  each  such  jurisdiction), 
certifying  as  to  the  following: 

(i)  The  IHA  developed  the 
comprehensive  plan/annual  statement 
in  consultation  with  officials  of  the 
appropriate  governing  body  and  with 
development  residents  covered  by  the 
comprehensive  plan/ annual  statement. 
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in  accordance  with  the  requirements  of 
S  905.672(b)(3). 

(ii)  The  comprehensive  plan/annual 
statement  is  consistent  with  the 
appropriate  governing  body's 
assessment  of  its  low  income  housing 
needs  and  that  the  appropriate 
governing  body  will  cooperate  in 
providing  resident  programs  and 
services. 

(iii)  The  IHA's  proposed  drug 
elimination  activities  are  coordinated 
with,  and  supportive  of,  local  drug 
elimination  strategies  and  neighborhood 
improvement  programs,  if  applicable. 

(7)  IHA  resolution.  The  plan  shall 
include  a  resolution  adopted  by  the  IHA 
Board  of  Commissioners,  and  signed  by 
the  Board  Chairman  of  the  IHA, 
approving  the  comprehensive  plan  or 
any  amendments  thereto  and  certifying 
that: 

(i)  The  IHA  will  comply  with  all 
policies,  procedures,  and  requirements 
prescribed  by  HUD  for  modernization, 
including  implementation  of  the 
modernization  in  a  timely,  efficient,  and 
economical  manner 

(ii)  IHA  has  established  controls  to 
assure  that  any  activity  funded  by  the 
COP  is  not  also  funded  by  any  other 
HUD  program,  thereby  preventing 
duplicate  fimding  of  any  activity: 

(iii)  The  IHA  will  not  provide  to  any 
development  more  assistance  under  the 
COP  than  is  necessary  to  provide 
affordable  housing,  after  taking  into 
account  other  government  assistance 
provided; 

(iv)  The  proposed  physical  work  will 
meet  the  modernization  and  energy 
conservation  standards  under  §  905.603; 

(v)  The  proposed  activities, 
obligations  and  expenditures  in  the 
Annual  Statement  are  consistent  with 
the  proposed  or  approved 
Comprehensive  Plan  of  the  IHA; 
(vi)  The  IHA  will  comply  with 
applicable  civil  rights  requirements 
under  S  905.115,  and,  where  applicable, 
will  carry  out  the  Comprehensive  Plan 
in  conformity  with  Title  VI  of  the  Civil 
Rights  Act  of  1964.  the  Fair  Housing  Act. 
and  Section  504  of  the  Rehabilitation 
Act  of  1973; 

(vii)  The  IHA  will,  to  the  greatest 
extent  feasible,  give  preference  to  the 
award  of  modernization  contracts  to 
Indian  organizations  and  Indian-owned 
economic  enterprises  under  §  905.165; 

(viii)  The  IHA  has  provided  HUD  with 
any  documentation  that  the  Deoartment 
needs  to  carry  out  its  review  under  the 
National  Environmental  Policy  Act 
(NEPA)  and  other  related  authorities  in 
accordance  with  §  905.120  (a)  and  (b), 
and  will  not  obligate,  in  any  manner,  the 
expenditure  of  CGP  funds,  or  otherwise 
undertake  the  activities  identified  in  its 


Comprehensive  Plan/Annual  Statement, 
until  the  IHA  receives  written 
notification  from  HUD  indicating  that 
the  Department  has  complied  with  its 
responsibilities  under  NEPA  and  other 
related  authorities; 

(ix)  The  IHA  will  comply  with  the 
wage  rate  requirements  under  §  905.120 
(c)  and  (d); 

(x)  The  IHA  will  comply  with  the 
relocation  assistance  and  real  property 
acquisition  requirements  under 
S  905.120(e); 

(xi)  The  IHA  will  comply  with  the 
requirements  for  physical  accessibility 
under  §  905.120(f); 

(xii)  The  IHA  will  comply  with  the 
requirements  for  access  to  records  and 
audits  under  §  905.120(g); 

(xiii)  The  IHA  will  comply  with  the 
uniform  administrative  requirements 
under  §  905.120(h); 

(xiv)  The  IHA  will  comply  with  lead- 
based  paint  testing  and  abatement 
requirements  under  §  905.120(i); 

(xv)  The  IHA  has  complied  with  the 
requirements  governing  Tribal 
government  and  resident  participation 
in  accordance  with  S§  905.672(b). 
905.678(b),  and  905.684,  and  has  given 
full  consideration  to  the  priorties  and 
concerns  of  Tribal  government  and 
residents,  including  any  comments 
which  were  ultimately  not  adopted,  in 
preparing  the  Comprehensive  Plan/ 
Annual  Statement  and  any  amendments 
thereto; 

(xvi)  The  IHA  will  comply  with  the 
special  requirements  of  S  905.666(d)  with 
respect  to  a  homeownership 
development;  and 

(xvii)  The  IHA  will  comply  with  the 
special  requirements  of  §  905.633  with 
respect  to  a  Section  23  leased  housing 
bond-financed  development. 

(e)  Amendments  to  the  comprehensive 
plan. — (1)  Extension  of  time  for 
performance.  An  IHA  shall  have  the 
right  to  amend  its  comprehensive  plan 
(including  the  action  plan)  to  extend  the 
time  for  performance  whenever  HUD 
has  not  provided  the  amount  of 
assistance  set  forth  in  the 
comprehensive  plan  or  has  not  provided 
the  assistance  in  a  timely  manner. 

(2)  Amendments  to  needs 
assessments:  The  IHA  must  amend  its 
plan  by  revising  its  needs  assessments 
whenever  it  proposes  to  carry  out 
activities  in  its  action  plan  or  annual 
statement  which  are  not  reflected  in  its 
current  needs  assessments  (except  in 
the  case  of  emergencies).  When  the 
basis  for  the  needs  assessment  have 
changed  substantially,  an  IHA  may 
propose  an  amendment  to  its  needs 
assessments,  in  connection  with  the 
submission  of  its  armual  statement  (see 
S  905.678(b)).  or  at  any  other  time.  These 


amendments  shall  be  reviewed  by  HUD 
in  accordance  with  §  905.675. 

(3)  Six-year  revision  of 
comprehensive  plan.  The  physical  anjd 
management  needs  assessments,  and 
the  executive  summary,  are  required  to 
be  revised  only  every  sixth  year, 
although  the  IHA  may  elect  to  revise 
some  or  all  of  these  assessments  more 
frequently.  Consequently,  every  sixth 
year,  an  IHA  must  submit  to  HUD,  with 
its  annual  statement,  a  completi- 
revision  of  its  comprehensive  plan. 

(4)  Annual  revision  of  action  plan. 
Annually,  the  IHA  shall  submit  to  HUD. 
with  its  annual  statement,  an  update  of 
its  five-year  action  plan,  eliminating  the 
previous  year  and  adding  an  additional 
year. 

(5)  Required  submissions.  Any 
amendments  to  the  comprehensive  plan 
under  this  section  must  be  submitted 
with  the  IHA  resolution  under 

S  905.672(d)(7). 

(f)  Prereguisite  for  receiving  i 

assistance. — (1)  Prohibition  of 
assistance.  No  financial  assistance, 
except  for  emergency  work  to  be  funded 
under  §5  905.601(b)  and  905.666(a)(2), 
and  for  modernization  needs  resulting 
from  disasters  under  S  905.601(b).  may 
be  made  available  under  this  subpart 
unless  HUD  has  approved  a 
comprehensive  plan  submitted  by  the 
IHA  which  meets  the  requirements  of 
5  905.672.  An  IHA  that  has  failed  to 
obtain  approval  of  its  comprehensive 
plan  by  the  end  of  the  FFY  shall  have  its 
formula  allocation  for  that  year  (less 
any  formula  amounts  provided  to  the 
IHA  for  emergencies)  added  to  the 
subsequent  year's  appropriation  of 
funds  for  grants  under  this  part.  HUD 
shall  allocate  such  funds  to  IHAs  and 
PHAs  participating  in  the  CGP  in 
accordance  with  the  formula  under 
5  905.601  (e)  and  (f)  in  the  subsequent 
FFY.  An  IHA  which  elects  in  any  FFY 
not  to  participate  in  the  CGP  under  this 
subpart  may  participate  in  the  CGP  in 
subsequent  FFYs. 

(2)  Requests  for  emergency 
assistance.  An  IHA  may  receive  funds 
from  its  formula  allocation  to  address 
emergency  modernization  needs  where 
HUD  has  not  approved  an  IHA's 
comprehensive  plan.  To  request  such 
assistance,  an  IHA  shall  submit  to  HUD 
a  request  for  funds  in  such  form  as  HUD 
may  prescribe,  including  any 
documentation  necessary  to  support  its 
claim  that  an  emergency  exists.  HUD 
shall  review  the  request  and  supporting 
documentation  to  determine  if  it  meets 
the  definition  of  "emergency  work,"  as 
set  forth  in  S  905.102.  (The  information 
collections  in  this  section  have  been 
approved  by  the  Office  of  Management 


F^eral  Register  /  Vol.  57.  No.  122  /  Wednesday.  June  24.  1992  /  Rules  and  Regulations      28325 


and  Budget  under  0MB  control  number 
2577-0157.)    II 

§  905.675    HUD  review  and  approval  of 
comprehensive  plan  (Including  action  plan). 

(a)  Submi'ssion  of  comprehensive 
plan.  (1)  Upon  receipt  of  a 
comprehensive  plan  from  an  IHA.  HUD 
shall  determine  whether: 

(i)  The  plan  contains  each  of  the 
required  components  specified  at 
§  905.672(d);  and 

(ii)  Where  applicable,  the  IHA  has 
submitted  any  additional  information  or 
assurances  required  as  a  result  of  HUD 
monitoring,  Hndings  of  inadequate  IHA 
performance,  audit  findings,  or  civil 
rights  compliance  findings. 

(2)  Acceptance  for  review.  If  the  IHA 
has  submitted  a  comprehensive  plan 
(including  the  action  plan]  which  meets 
the  criteria  specified  in  paragraph  (a)(1) 
of  this  section,  HUD  shall  accept  the 
comprehensive  plan  for  review,  within 
14  calendar  days  of  its  receipt  in  the 
field  office.  The  IHA  shall  be  notified  in 
writing  that  the  plan  has  been  accepted 
by  HUD,  and  that  the  75-day  review 
period  is  proceeding. 

(3)  Time  period  for  review.  A 
comprehensive  plan  that  is  accepted  by 
HUD  for  review  shall  be  considered  to 
be  approved  unless  HUD  notifies  the 
IHA  in  writing,  postmarked  within  75 
calendar  days  of  the  date  of  HUD's 
receipt  of  the  comprehensive  plan  for 
review,  that  HUD  has  disapproved  the 
plan.  HUD  shall  not  disapprove  a 
comprehensive  plan  on  the  basis  that  it 
cannot  complete  its  review  within  the 
75-day  deadline. 

(4)  Rejection  of  comprehensive  plan. 
If  an  IHA  has  submitted  a 
comprehensive  plan  (including  the 
action  plan),  which  does  not  meet  the 
requirements  of  paragraph  (a)(1)  of  this 
section,  HUD  shall  notify  the  IHA  within 
14  calendar  days  of  its  receipt  that  HUD 
has  rejected  the  plan  for  review.  In  such 
case,  HUD  shall  indicate  the  reasons  for 
rejection,  the  modifications  required  to 
qualify  the  comprehensive  plan  for  HUD 
review,  and  the  deadline  date  for  receipt 
of  any  modifications. 

(b)  HUD  approval  of  comprehensive 
plan  (including  action  plan).  (1)  A 
comprehensive  plan  (including  the 
action  plan)  that  is  accepted  by  HUD  for 
review  in  accordance  with  paragraph  (a) 
of  this  section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmarked  within  75  days  of 
the  date  of  HUD's  receipt  of  the 
comprehensive  plan  for  review,  that 
HUD  has  disapproved  the  plan, 
indicating  the  reasons  for  disapproval, 
and  the  modifications  required  to  make 
the  comprehensive  plan  approvable.  The 
IHA  must  re-submit  the  comprehensive 


plan  to  HUD,  in  accordance  with  the 
deadline  established  by  HUD,  which 
may  allow  up  to  75  calendar  days  before 
the  end  of  the  FFY  for  HUD  review.  If 
the  revised  plan  is  disapproved  by  HUD 
following  its  resubmission,  or  the  IHA 
fails  to  resubmit  the  plan  by  the 
deadline  established  by  HUD,  any  funds 
that  would  have  been  allocated  to  the 
IHA  shall  be  added  to  the  subsequent 
year's  appropriation  of  funds  for  grants 
under  this  subpart.  HUD  shall  allocate 
such  funds  to  IHAs  and  PHAs 
participating  in  the  CGP  in  accordance 
with  the  formula  under  5  905.601.  HUD 
shall  not  disapprove  a  comprehensive 
plan  on  the  basis  that  the  Department 
cannot  complete  its  review  under  this 
section  within  the  75-day  deadline. 

(2)  HUD  shall  approve  the 
comprehensive  plan  except  where  it 
makes  a  detenkiination  in  accordance 
with  one  or  more  of  the  following: 

(i)  The  comprehensive  plan  is 
incomplete  in  significant  matters.  HUD 
determines  that  the  IHA  has  failed  to 
include  all  required  information  or 
documentatioii  in  its  comprehensive 
plan,  e.g,  the  physical  needs  assessment 
does  not  provide  all  of  the  information 
required  by  HUD  concerning  all  of  its 
developments;  or  the  IHA  has  supplied 
incomplete  data  on  the  current  condition 
and  other  characteristics  of  its 
developments; 

(ii)  Identified  needs  are  plainly 
inconsistent  with  facts  and  data.  On  the 
basis  of  available  significant  facts  and 
data  pertaining  to  the  physical  and 
operational  condition  of  the  IHA's 
developments  or  the  management  and 
operations  of  the  IHA,  HUD  determines 
that  the  IHA's  identification  of 
modernization  needs  (see  S  g05.672(d) 
(2)  and  (3))  is  plainly  inconsistent  with 
such  facts  and  data.  HUD  will  take  into 
account  facts  and  data  such  as  those 
derived  from  recent  HUD  monitoring, 
audits,  and  resident  comments  and  will 
disapprove  a  comprehensive  plan  based 
on  such  findings  as: 

(A)  Identified  physical  improvements 
and  replacement  are  inadequate.  The 
completion  of  the  identified  physical 
improvements  and  replacements  will  not 
bring  all  of  an  IHA's  developments  to  a 
level  at  least  equal  to  the  modernization 
and  energy  conservation  and  life-cycle 
cost-effective  standards  in  S  905.603 
(except  that  a  development  must  meet 
the  energy  conservation  standards 
under  §  905.603  only  when  they  are 
applicable  to  the  work  being  performed); 

(B)  Identified  management 
improvements  are  inadequate.  The 
identified  management  and  operations 
improvement  needs  do  not  address  all  of 
an  IHA's  areas  of  deficiency,  or  the 
completion  of  those  improvements 


would  not  result  in  each  area  of 
deficiency  under  an  IHA's  management 
improvement  plan  under  S  905.135  being 
brought  up  to  an  acceptable  level  of 
performance  under  the  ACA  and  the 
Field  Office  Monitoring  of  IHAs 
Handbook  7440.3:  and 

(C)  Proposed  physical  and 
management  improvements  fail  to 
address  identified  needs.  The  proposed 
physical  and  management 
improvements  in  the  action  plan  are  not 
related  to  the  identified  needs  in  the 
needs  assessments  portion  of  the 
comprehensive  plan,  e.g.,  a  heating  plant 
renovation  is  in  the  action  plan,  but  it 
was  not  included  in  the  needs 
assessment  for  that  development. 

(iii)  Action  plan  is  plainly 
inappropriate  to  meeting  identified 
needs.  On  the  basis  of  the 
comprehensive  plan.  HUD  determines 
that  the  action  plan  (see  S  905.672(d)(5)) 
is  plainly  inappropriate  to  meet  the 
needs  identified  in  the  comprehensive 
plan,  e.g.,  the  proposed  work  item  will 
not  correct  the  need  identified  in  the 
needs  assessment.  HUD  will  take  into 
account  the  availability  of  funds.  In 
addition,  HUD  will  take  into  account 
whether  the  action  plan  fails  to  address 
work  items  that  are  needed  to  correct 
known  emergency  conditions  or  which 
are  otherwise  needed  to  meet  statutory 
or  other  legally  mandated  requirements, 
as  identified  by  the  IHA  in  its 
comprehensive  plan. 

(iv)  Inadequate  demonstration  of  long- 
term  viability  at  reasonable  cost.  HUD 
determines  that  the  IHA  has  failed  to 
demonstrate  that  completion  of 
improvements  and  replacements 
identified  in  the  comprehensive  plan,  as 
required  by  S  905.672(d)  (2)  and  (3).  will 
reasonably  ensure  long-term  viability  of 
one  or  more  Indian  housing 
developments  to  which  they  relate  at  a 
reasonable  cost,  as  required  by 
§  905.672(d)(4). 

(v)  Contradiction  of  local  government 
statement  or  IHA  resolution.  HUD  has 
evidence  which  tends  to  challenge,  in  a 
substantial  manner,  the  appropriate 
governing  body's  statement  or  IHA 
resolution  contained  in  the 
comprehensive  plan,  as  required  in 
S  905.672(d)  (6)  and  (7).  Such  evidence 
may  include,  but  is  not  necessarily 
limited  to: 

(A)  Evidence  that  the  IHA  failed  to 
implement  the  Partnership  Process  and 
to  meet  the  requirements  for  resident 
participation,  as  set  forth  in  §  905.672(b). 
In  such  cases,  HUD  shall  review  the 
IHA's  resident  participation  process  and 
any  supporting  documentation  to 
determine  whether  the  standards  for 
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participation  under  {  905.672(b)  were 
met; 

(B)  With  respect  to  an  IHA 
established  under  State  law  and 
determined  to  be  subject  to  the 
requirements  of  title  VI  of  the  Civil 
Rights  Act  of  1964  and  the  Fair  Housing 
Act.  HUD  shall  also  consider  as  such 
evidence  the  following: 

[1)  A  pending  proceeding  against  the 
IHA  based  upon  a  charge  of 
discrimination  pursuant  to  the  Fair 
Housing  Act.  (For  purposes  of  this 
provision,  "a  charge  of  discrimination" 
means  a  charge,  pursuant  to  section 
810(g)(2)  of  the  Fair  Housing  Act.  issued 
by  the  HUD  General  Counsel,  or  his  or 
her  legally  authorized  designee;) 

[2]  A  pending  civil  rights  suit  against 
thelHA  instituted  by  the  Department  of 
Justice; 

[3]  Outstanding  HUD  findings,  under 
§  905.120,  of  IHA  noncompliance  with 
civil  rights  statutes  and  Executive  orders 
or  implementing  regulations,  as  a  result 
of  formal  administrative  proceedings, 
unless  the  IHA  is  implementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance; 

(4)  A  deferral  of  the  processing  of 
applications  from  the  IHA  imposed  by 
HUD  under  title  VI  of  the  Civil  Rights 
Act  of  1964.  the  Attorney  General's 
Guidelines  (28  CFR  50.3)  and  the  HUD 
title  VI  regulations  (24  CFR  1.8)  and 
procedures  (HUD  Handbook  8040.1).  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  and  HUD  section  504 
regulations  (24  CFR  8.57);  or 

(5)  An  adjudication  of  a  violation 
under  any  of  the  authorities  under 

I  905.120(a)  in  a  civil  action  filed  against 
the  IHA  by  a  private  individual,  unless 
the  IHA  is  implementing  a  HUD- 
approved  resident  selection  and 
assignment  plan  or  compliance 
agreement  designed  to  correct  the 
area(s)  of  noncompliance. 

(c)  Effect  of  HUD  approval  of 
comprehensive  plan.  After  HUD 
approves  the  comprehensive  plan 
(including  the  action  plan),  or  any 
amendments  to  the  plan,  it  shall  be 
binding  upon  HUD  and  the  IHA,  until 
such  time  as  the  IHA  submits,  and  HUD 
approves,  an  amendment  to  its  plan.  If 
HUD  determines  as  a  result  of  an  audit 
or  monitoring  findings  that  an  IHA  has 
provided  false  or  substantially 
inaccurate  data  in  its  comprehensive 
plan.  HUD  may  condition  the  receipt  of 
assistance,  in  accordance  with 
§  905.678(d).  Moreover,  in  accordance 
with  18  U.S.C.  1001.  any  individual  or 
entity  who  knowingly  and  willingly 
makes  or  uses  a  document  or  writing 
containing  any  false,  fictitious  or 


fraudulent  statement  or  entry,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than 
five  years,  or  both. 

$905,678    Annual  atatanMnt  Of  activttiM 
and  axpandtturM. 

(a)  General.  HUD  shall  notify  IHAs  in 
writing  of  their  estimated  formula 
amount  for  use  in  developing  the  annual 
statement  and  an  update  of  the  five-year 
action  plan.  The  annual  statement  is  the 
first  year  of  the  five-year  rolling  base 
action  plan,  and  is  intended  to  provide  a 
more  detailed  discussion  of  the 
activities,  obligations  and  expenditures 
which  the  IHA  plans  to  undertake,  in 
whole  or  in  part,  with  the  assistance  to 
be  provided  by  HUD.  Thus,  the  annual 
statement  provides  HUD,  the  residents, 
and  the  public  with  greater  detail 
concerning  the  planned  utilization  of 
current  year  funds,  than  the  remaining 
years  covered  by  the  action  plan.  An 
IHA  may  elect  to  submit  an  annual 
statement  which  covers  up  to  a  two-year 
period,  to  enable  the  IHA  to  shift  work 
items  within  the  two  years  of  its 
approved  annual  statement.  Such  an 
IHA  is  still  required  to  submit  a  new 
annual  statement  every  year. 

(b)  Submission.  After  being  advised 
by  HUD  of  the  estimated  formula 
amount  of  assistance  it  will  receive 
under  this  subpart  with  respect  to  any 
FFY,  and  estimating  how  much  funding 
will  be  available  from  other  sources, 
such  as  State  and  Tribal  governments, 
the  IHA  shall  submit  an  annual 
statement  of  activities  and  expenditures 
and  an  update  of  the  action  plan,  in 
accordance  with  instructions  provided 
by  HUD. 

(c)  Acceptance  for  review.  (1)  Since 
the  annual  statement  constitutes  the 
first  year  (or,  if  so  elected  by  an  IHA, 
any  period  up  to  two  years)  of  an  IHA's 
rolling  base  action  plan  under 

§  905.672(d)(4).  the  IHA  shall  submit  its 
annual  statement  to  HUD  at  the  same 
time  that  it  submits  its  amendment  to 
the  action  plan  under  %  905.672.  Upon 
receipt  of  an  annual  statement  from  an 
IHA,  HUD  shall  determine  whether. 

(i)  It  is  complete  in  all  significant 
matters;  and 

(ii)  The  IHA  has  submitted  any 
additional  information  or  assurances 
required  as  a  result  of  HUD  monitoring, 
findings  of  inadequate  IHA 
perfonnance,  audit  findings,  and  civil 
rights  compliance  findings. 

(2)  If  the  IHA  has  submitted  a 
complete  annual  statement  and  all 
required  information  and  assurances, 
HUD  will  accept  the  statement  for 
review,  as  of  the  date  of  receipt.  If  the 


IHA  has  not  submitted  all  required 
material,  HUD  will  promptly  notify  the 
IHA  that  it  has  disapproved  the 
statement  as  submitted,  indicating  the 
reasons  for  disapproval,  the 
modifications  required  to  qualify  the 
annual  statement  for  HUD  review,  and 
the  date  by  which  such  modifications 
must  be  received  by  HUD. 

(d)  Resident  and  local  government 
participation.  An  IHA  is  required  to 
develop  its  annual  statement,  including 
any  proposed  amendments  to  its 
comprehensive  plan  as  provided  in 
§  905.872(d).  in  consultation  with 
officials  of  the  appropriate  governing 
body  (or,  in  the  case  of  an  IHA  with 
developments  in  multiple  jurisdictions, 
in  consultation  with  the  CEO  of  each 
such  jurisdiction  or  with  an  advisory 
group  representative  of  all  jurisdictions) 
and  with  residents  of  the  developments 
covered  by  the  comprehensive  plan,  as 
follows: 

(1)  Notification.  The  IHA  will 
undertake  reasonable  efforts  to  provide 
advance  written  notice  to  each  of  the 
residents  in  the  affected  housing 
development(s).  and  to  officials  of  the 
appropriate  governing  body,  of  the  date 
and  time  of  the  public  hearing  under 
paragraph  (d)(3)  of  this  section.  In 
addition,  the  IHA  shall  undertake 
reasonable  efforts  to  provide  advance 
written  notice  (in  the  form  of  flyers, 
advertisements,  etc.)  to  all  residents  of 
the  affected  housing  development(s)  by 
means  of  advertisements  or  flyers  of  any 
other  meetings  which  the  IHA  intends  to 
hold,  including  Che  meeting  with 
resident  groups  under  paragraph  (d)(2) 
of  this  section; 

(2)  Meeting  with  resident  groups.  The 
IHA  shall  hold,  at  least  three  weeks 
before  the  public  hearing  under 
paragraph  (d)(3)  of  this  section,  a 
meeting  with  residents  and  resident 
groups  at  which  the  IHA  will  provide 
residents  with  information  concerning 
the  contents  of  the  IHA's  annual 
statement  (and  any  proposed 
amendments  to  the  IHA's 
comprehensive  plan  to  be  submitted 
with  the  annual  statement)  so  that 
residents  can  comment  adequately  at 
the  public  hearing  on  the  contents  of  the 
annual  statement  and  any  proposed 
amendments; 

(3)  Public  hearing.  The  IHA  shall  hold 
a  public  hearing  which  allows  residents 
of  the  developments  covered  by  the 
comprehensive  plan,  democratically  ' 
elected  resident  groups,  officials  of  the 
appropriate  governing  body,  and  other 
interested  parties,  an  opportunity  to 
summarize  their  priorities  and  concerns. 
The  IHA  shall  give  full  consideration  to 
the  comments  and  concerns  of  residents 
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of  the  affected  developments  and 
officials  of  the  appropriate  governing 
body  in  developing  its  annual  statement, 
or  any  amendments  to  its 
comprehensive  plan  (including  its 
updated  action  plan). 

(e)  Contents  of  annual  statement.  The 
annual  statement  must  include,  for  each 
development  (or  on  an  IHA-wide  basis 
for  management  improvements)  for 
which  work  is  to  be  funded  out  of  that 
year's  grant: 

(1)  A  list  of  development  accounts 
(e.g.,  "dwelling  structures")  with  a 
general  description  of  work  items  (e.g.. 
"replace  kitchen  cabinets."  "repair 
bathroom  floors"); 

(2)  The  cost  for  each  work  item,  as 
well  as  a  summary  of  cost  by 
development  account; 

(3)  The  IHA-wide  or  development- 
specific  management  improvements  to 
be  undertaken  during  the  year; 

(4)  For  each  development  and  for  or 
any  management  improvements  not 
covered  by  a  HUD-approved 
management  improvement  plan,  a 
schedule  for  the  use  of  current  year 
funds,  including  target  dates  for  the 
obligation  and  expenditure  of  the  funds. 
In  general,  HUD  expects  that  an  IHA 
will  obligate  its  current  year's  allocation 
of  CGP  funds  (except  for  its  funded 
replacement  reserves)  within  two  years, 
and  expend  such  funds  within  three 
years,  of  the  date  of  HUD  approval, 
unless  longer  time-frames  are  approved 
by  HUD  due  to  local  differences; 

(5)  A  summary  description  of  the 
actions  to  be  taken  with  non-CGP  funds 
to  meet  physical  and  management 
improvement  needs  which  have  been 
identified  by  the  IHA  in  its  needs 
assessments; 

(6)  Any  documentation  that  HUD 
needs  to  assist  it  in  carrying  out  its 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
related  authorities  in  accordance  with 
§  905.120  (a)  and  (b); 

(7)  Other  information,  as  specified  by 
HUD;  and 

(8)  An  IHA  resolution  approving  the 
annual  statement  or  any  amendments 
thereto,  as  set  forth  in  §  905.672(d)(7). 

(f)  Additional  submissions  with 
annual  statement.  An  IHA  must  submit 
with  the  annual  statement  any 
amendments  to  the  comprehensive  plan, 
as  set  forth  in  §  905.672(e),  and  such 
additional  information  as  may  be 
prescribed  by  HUD.  HUD  shall  review 
any  proposed  amendments  to  the 
comprehensive  plan  in  accordance  with 
the  review  standards  under  §  905.675(b). 

(g)  HUD  review  and  approval  of 
annual  statement — (1)  General.  AJn 
annual  statement  accepted  in 

ace  ordance  with  paragraph  (a)  of  this 


section  shall  be  considered  to  be 
approved,  unless  HUD  notifies  the  IHA 
in  writing,  postmarked  within  75 
calendar  days  of  the  date  that  HUD 
accepts  the  annual  statement  for  review 
under  paragraph  (c)  of  this  section,  that 
HUD  has  disapproved  the  annual 
statement,  indicating  the  reasons  for 
disapproval,  the  modi^cations 
required  to  make  the  annual  statement 
approvable,  and  the  date  by  which  such 
modifications  must  be  received  by  HUD. 
HUD  shall  not  disapprove  an  annual 
statement  on  the  basis  that  the 
Department  cannot  complete  its  review 
under  this  section  within  the  75-day 
deadline. 

(2)  Bases  for  disapproval  of  annual 
statement.  HUD  shall  approve  the 
annual  statement,  except  where: 

(i)  Plainly  inconsistent  with 
comprehensive  plan.  HUD  determines 
that  the  activities  and  expenditures 
proposed  in  the  annual  statement  are 
plainly  inconsistent  with  the  IHA's 
approved  comprehensive  plan; 

(ii)  Contradiction  of  IHA  resolution. 
HUD  has  evidence  which  tends  to 
challenge,  in  a  substantial  manner,  the 
certifications  contained  in  the  board 
resolution,  as  required  by 
§  905.672(d)(7). 

(h)  Amendments  to  annual  statement. 
The  IHA  shall  submit  to  HUD  for  prior 
approval  any  major  changes,  as  defined 
in  §  905.102,  except  in  the  case  of 
emergency  work.  Major  changes  shall  be 
submitted  in  the  form  of  an  amendment 
to  the  IHA'8%pproved  annual  statement. 
The  IHA  shall  advise  HUD  of  all 
changes  due  to  emergencies  in  its 
performance  and  evaluation  report 
submitted  under  S  905.684.  HUD  shall 
review  a  request  to  amend  an  annual 
statement  in  accordance  with  paragraph 
(f)(2)  of  this  section.  Any  changes  with 
respect  to  work  items  involving 
cumulatively  less  than  10%  of  an  IHA's 
annual  grant  allocation  do  not  require 
prior  HUD  approval,  so  long  as  the  work 
is  covered  under  the  IHA's  action  plan. 
An  IHA  that  has  elected  to  submit  an 
annual  statement  which  covers  up  to  a 
two  year  period  may  imdertake  without 
submitting  an  amendment  for  prior  HUD 
approval  the  work  items  contained  in 
either  the  first  or  second  year  of  its 
annual  statement.  Such  rescheduling  of 
activities  is  not  considered  a  major 
change. 

(i)  Extension  of  time  for  performance. 
An  IHA  may  revise  the  target  dates  for 
fund  obligation  and  expenditure  in  the 
approved  annual  statement  whenever 
any  valid  delay  outside  the  IHA's 
control  occurs,  as  specified  by  HUD. 
Such  revision  is  subject  to  HUD  review 
and  approval  under  S  905.687(a)  (2)  as  to 
the  IHA's  continuing  capacity.  HUD 


shall  not  review  as  to  an  IHA's 
continuing  capacity  any  revisions  to  an 
IHA's  comprehensive  plan  and  related 
statements  caused  by  HUD's  failure  to 
provide  the  amount  of  assistance  set 
forth  in  the  annual  statement,  or  to 
provide  such  assistance  in  a  timely 
manner. 

(j)  ACC  Amendment.  After  HUD 
approval  of  each  year's  annual 
statement.  HUD  and  the  IHA  shall  enter 
into  an  ACC  amendment  to  obtain 
modernization  funds. 

(Information  collections  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  numt)€r  2577-0157) 

S  905.681    Conduct  of  modernization 
activitie*. 

(a)  Initiation  of  activities.  After  HUD 
has  approved  the  annual  statement  and 
entered  into  an  ACC  amendment  or 
grant  agreement  with  the  IHA,  the  IHA 
shall  undertake  the  modernization 
activities  and  expenditures  set  forth  in 
its  approved  annual  statement,  subject 
to  the  following  requirements: 

(1)  The  IHA  may  undertake  the 
activities  using  force  account  or  contract 
labor,  including  contracting  with  an 
RMC.  If  the  entirety  of  modernization 
activity  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  an 
RMC.  the  IHA  shall  not  retain  for  any 
administrative  or  other  reason,  any 
portion  of  the  CGP  funds  provided, 
unless  the  IHA  and  the  RMC  provide 
otherwise  by  contract;  and 

(2)  All  activities  shall  be  monitored  by 
resident  groups  within  the  framework 
and  intent  of  the  Partnership  Process. 

(b)  Fund  requisitions.  To  request 
modernization  funds  against  the 
approved  annual  statement,  the  IHA 
shall  submit  a  request  to  HUD  in 
accordance  with  requirements  to  be 
prescribed  by  HUD. 

(c)  Contracting  requirements.  The 
IHA  shall  comply  with  the  wage  rate 
requirements  in  S  905.120.  In  addition, 
the  IHA  shall  comply  with  the 
requirements  set  forth  in  subpart  B, 
except  as  follows: 

(1)  Assurance  of  completion.  For  each 
construction  or  equipment  contract  over 
$25,000.  the  contractors  shall  furnish  a 
performance  and  payment  bond  for  100 
percent  of  the  contract  price  or, 
notwithstanding  SS  85.36(h]  and  905.170, 
a  20  percent  cash  escrow,  or  a  25 
percent-letter  of  credit  or.  as  may  be 
required  by  law,  separate  performance 
and  payments  bonds,  each  for  50 
percent  or  more  of  the  contract  price. 

(2)  Previous  participation.  The  IHA 
shall  obtain  HUD  clearance  under 
previous  participation  procedures  for 
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construction  or  equipment  contract 
awards,  over  a  HUD-specified  amount, 
which  shall  include  verifying  that  the 
contractor  is  not  included  on  the  Lists  of 
Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs. 

(d)  Assurance  of  non-duplication.  The 
IHA  shall  ensure  that  there  is  no 
duplication  between  the  activities 
carried  out  pursuant  to  the  CGP.  and 
activities  carried  out  with  other  fimds. 

(e)  Fiscal  closeout  of  a  comprehensive 
grant.  Upon  expenditure  by  an  IHA  of 
all  funds,  or  termination  by  HUD  of  the 
activities  funded  by  each  annual  grant, 
the  IHA  s^'all  submit  the  actual 
modernization  cost  certificate,  in  a  form 
prescribed  bv  HUD,  to  HUD  for  review, 
audit  venfic&fion,  and  approval.  The 
audit  shall  follow  the  guidelines 
prescribed  by  24  CFR  part  44,  Non- 
Federal  Government  Audit 
Requirements.  If  the  audited 
modernization  cost  certificate  discloses 
unauthorized  expenditures,  the  IHA 
shall  take  such  corrective  actions  as 
HUD  may  direct. 

§  905.684    IHA  perfomwnce  and  evaluation 
report 

(a)  Submission.  For  any  FFY  in  which 
an  IHA  has  received  assistance  under 
this  subpart,  the  IHA  shall  submit  a 
performance  and  evaluation  report,  in  a 
form  and  at  a  time  to  be  prescribed  by 
HUD.  describing  its  use  of  assistance  in 
accordance  with  the  approved  annual 
statement.  The  IHA  must  make 
reasonable  efforts  to  notify  residents 
and  officials  of  the  appropriate 
governing  body  of  the  availability  of  the 
draft  report,  make  copies  available  to 
residents  in  the  development  office,  and 
provide  residents  with  at  least  30 
calendar  days  in  which  to  comment  on 
the  report. 

(b)  Content  The  report  shall  include 
the  following: 

(1)  An  explanation  of  how  the  IHA 
has  used  other  funds,  such  as 
Community  Development  Block  Grant 
program  assistance.  State  or  Tribal 
assistance,  and  private  funding,  for  the 
needs  identified  in  the  IHA's 
comprehensive  plan  and  for  the 
purposes  of  this  subpart; 

(2)  An  explanation  of  how  the  IHA 
has  used  the  CGP  funds  to  address  the 
needs  identified  in  its  comprehensive 
plan  and  to  carry  out  the  activities 
identified  in  its  approved  annual 
statement,  and  shall  specifically 
address: 

(i)  Any  funds  used  for  emergency 
needs  not  set  forth  in  its  annual 
statement;  and 


(ii)  Any  deviations  within  the  10%  cap 
for  "major  changes"  to  the  annual 
statement  under  9  905.678; 

(3)  In  the  case  of  an  IHA  that  has 
elected  to  submit  an  annual  statement 
which  covers  up  to  a  two-year  period, 
any  deviations  in  the  order  of  work 
presented  between  years  one  and  two  of 
the  approved  annual  statement; 

(4)  The  results  of  the  IHA's  process  for 
consulting  with  residents  on  the 
implementation  of  the  plan; 

(5)  The  current  status  of  the  IHA's 
obligations  and  expenditures  and 
specifying  how  the  IHA  is  performing 
with  respect  to  the  implementation 
schedules  provided  in  its  approved 
annual  statement;  and  an  explanation  of 
any  necessary  revisions  to  the  planned 
target  dates; 

(6)  A  summary  of  resident.  Tribal  or 
local  government  comments  received  on 
the  report;  and 

(7)  A  resolution  by  the  IHA  Board  of 
Commissioners  approving  the 
performance  and  evaluation  report  and 
containing  a  certification  that  the  IHA 
has  made  reasonable  efforts  to  notify 
residents  in  the  development(s)  of  the 
opportunity  to  review  the  draft  report 
and  to  comment  on  it  before  its 
submission  to  HUD,  and  that  copies  of 
the  report  were  provided  to  residents  in 
the  development  office,  upon  their 
request. 

(Infonnation  collections  have  been  approved 
by  the  OfTice  of  Management  and  Budget 
under  control  number  2-577-0157) 

S  905.687    HUD  review  of  IHA  performance. 

(a)  HUD  determination.  At  least 
annually,  HUD  shall  carry  out  such 
reviews  of  the  performance  of  each  IHA 
as  may  be  necessary  or  appropriate  to 
make  the  determinations  required  by 
this  paragraph,  taking  into  consideration 
all  available  evidence. 

(1)  Conformity  with  comprehensive 
plan:  HUD  will  determine  whether  the 
IHA  has  carried  out  its  activities  under 
this  subpart  in  a  timely  manner  and  in 
accordance  with  its  comprehensive 
plan. 

(i)  In  making  this  determination.  HUD 
will  review  the  IHA's  performance  to 
determine  whether  the  modernization 
activities  undertaken  during  the  period 
under  review  conform  substantially  to 
the  activities  specified  in  the  approved 
annual  statement,  consistent  with  the 
approved  comprehensive  plan.  HUD  will 
also  review  an  IHA's  schedules  which 
are  provided  with  its  annual  statement 
for  purposes  of  determining  whether  the 
IHA  has  carried  out  its  modernization 
activities  in  a  timely  manner. 

(ii)  HUD  will  review  an  IHA's 
performance  to  determine  whether  the 
activities  carried  out  comply  with  the 


requirements  of  the  Act,  including  the 
requirement  that  the  work  carried  out 
meets  the  modernization  and  energy 
conservation  standards  in  §  905.603,  this 
part,  and  other  applicable  laws  and 
regulations. 

(2)  Continuing  capacity.  HUD  will 
determine  whether  the  IHA  has  a 
continuing  capacity  to  carry  out  its 
comprehensive  plan  in  a  timely  manner. 
After  the  first  full  operational  year  of 
CGP,  CIAP  experience  will  not  be  taken 
into  consideration  except  where  the  IHA 
has  not  yet  had  comparable  experience 
under  the  CGP. 

(i)  The  primary  factors  to  be 
considered  in  arriving  at  a 
determination  that  a  recipient  has  a 
continuing  capacity  are  those  described 
in  paragraphs  (a)(1)  and  (a)(3)  of  this 
section  as  they  relate  to  carrying  out  the 
comprehensive  plan.  HUD  generally  will 
consider  an  IHA  to  have  a  continuing 
capacity  if  it  determines  that  the  IHA 
has: 

(A)  Carried  out  its  activities  under  the 
CGP  program,  as  well  as  the  CIAP,  in  a 
timely  manner,  taking  into  account  the 
level  of  funding  available  and  whether 
the  IHA  obligates  and  expends 
approved  modernization  funds  in 
accordance  with  the  approved 
implementation  schedule,  (except  in 
circumstances  beyond  the  IHA's 
control); 

(B)  Adequately  inspected  the  funded 
modernization  to  assure  that  the 
physical  work  is  being  carried  out  in 
accordance  with  the  plans  and 
specifications  and  the  modernization 
and  energy  conservation  standards  (or, 
in  the  case  of  an  IHA's  performance 
under  CIAP,  whether  the  IHA  has 
carried  out  the  physical  work  in 
accordance  with  the  HUD-approved         } 
budget  and  in  conformance  with  the 
modernization  and  energy  conservation 
standards)  and  that  any  HUD 
monitoring  findings  relating  to  the 
quality  of  the  physical  work  have  been, 
or  are  being,  resolved); 

(C)  Estabhshed  and  maintained 
internal  controls  for  its  modernization 
program  in  accordance  with  HUD 
requirements  for  financial  management 
and  accounting,  as  determined  by  the 
fiscal  audit; 

(D)  Administered  its  modernization 
contracts  in  accordance  with  a  HUD- 
approved  procurement  policy,  which 
meets  the  requirements  of  §  §  85.36(a) 
and  905.160; 

(E)  Carried  out  its  activities  in 
accordance  with  its  comprehensive  plan 
and  HUD  requirements;  and 

(F)  Has  satisfied,  or  made  reasonable 
progress  toward  satisfying,  the 
performance  standards  prescribed  in 


Federal  Rcgbter  /  Vol.  57.  No.  .122  /  Wednesday.  June  24.  1992  /  Rules  and  Regulations      28329 


paragraph  (a)|3)  of  this  section  as  they 
relate  to  activities  under  the  CGP 
program; 

(ii)  HUD  will  give  particular  attention 
to  IHA  efforts  to  accelerate  the  progress 
of  the  program  and  to  prevent  the 
recurrence  of  past  deficiencies  or 
noncompliance  with  applicable  laws 
and  regulations. 

(3)  Reasonable  progress.  HUB  shall 
determine  whether  the  IHA  has 
satisfied,  or  has  made  reasonable -> 
orogress  towards  satisfying,  the 
following  performance  standards: 

(i)  With  respect  to  the  physical 
condition  of  each  development,  whether 
the  work  items  being  carried  out  by  the 
IHA  are  in  conformity  with  the 
modernization  and  energy  conservation 
standards  in  |  905.803,  and  whether  the 
IHA  has  brought,  or  is  making 
reasonable  progress  toward  bringing,  all 
of  its  developments  to  these  standards. 
in  accordance  with  its  physical  needs 
assessment;  and 

(ii)  With  respect  to  the  management 
condition  of  the  IHA,  whether  the  IHA  is 
making  reasonable  progress  in 
implementing  the  work  items  necessary 
to  eliminate  the  deficiencies  identified  in 
its  management  needs  assessment. 

(b)  Notice  of  deficiency.  Based  on 
HUD  reviews  of  IHA  performance  and 
findings  of  any  of  the  deficiencies  in 
section  (d).  HUD  may  issue  to  the  IHA  a 
notice  of  deficiency  stating  the  specific 
program  requirements  which  the  IHA 
has  violated  and  requesting  the  IHA  to 
take  any  of  the  actions  in  section  (e). 

(c)  Corrective  action  order.  (1)  Based 
on  HUD  reviews  of  IHA  performance 
and  findings  of  any  of  the  deficiencies  in 
section  (d).  HUD  may  issue  to  the  IHA  a 
corrective  action  order,  whether  or  not  a 
notice  of  deficiency  has  previously  been 
issued  in  regaird  to  the  specific 
deficiency  on  which  the  corrective 
action  order  is  based.  HUD  may  order 
corrective  action  at  any  time  by 
notifying  the  IHA  of  the  specific 
program  requirements  which  the  IHA 
has  violated,  and  specifying  that  any  of 
the  corrective  actions  listed  in  section 
(e)  must  be  taken.  HUD  shall  design 
corrective  action  to  prevent  a 
continuation  of  the  deficiency,  mitigate 
any  adverse  effects  of  the  deficiency  to 
the  extent  possible,  or  prevent  a 
recurrence  of  the  same  or  similar 
deficiencies. 

(2)  Before  ordering  corrective  action. 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  consult  with  HUD 
regarding  the  proposed  action. 

(3)  Any  corrective  action  ordered  by 
HUD  shall  become  a  condition  of  the 
grant  agreement. 

(4)  If  HUD  orders  corrective  action  by 
an  IHA  in  accordance  with  this  section. 


the  IHA's  Board  of  Commissioners  must 
notify  affected  residents  of  HUD's 
determination,  the  bases  for  the 
determination,  the  conditioning 
requirements  imposed  under  this 
paragraph,  and  the  consequences  to  the 
IHA  if  it  fails  to  comply  with  HUD's 
requirements. 

(d)  Basis  for  corrective  action.  HUD 
may  order  an  IHA  to  take  corrective 
action  only  if  HUD  determines: 

(1)  The  IHA  has  not  submitted  a 
performance  and  evaluation  report  in 
accordance  with  §  905.684; 

(2)  The  IHA  has  not  carried  out  its 
activities  under  the  CGP  program  in  a 
timely  manner  and  in  accordance  with 
its  comprehensive  plan  or  HUD 
requirements,  as  described  in  paragraph 
{a)(l)  of  this  section; 

(3)  The  IHA  does  not  have  a 
continuing  capacity  to  carry  out  its 
comprehensive  plan  in  a  timely  manner 
or  in  accordance  with  its  comprehensive 
plan  or  HUD  requirements,  as  described 
in  paragraph  (a)(2)  of  this  section; 

(4)  The  IHA  has  not  satisfied,  or  has 
not  made  reasonable  progress  towards 
satisfying,  the  performance  standards 
specified  in  paragraph  (a)(3)  of  this 
section; 

(5)  An  audit  conducted  in  accordance 
with  24  CFR  part  44  and  §  905.120.  or 
pursuant  to  other  HUD  reviews 
(including  monitoring  findings)  reveals 
deficiencies  that  HUD  reasonably 
believes  require  corrective  action; 

(6)  The  IHA  has  failed  to  repay  HUD 
for  amounts  awarded  under  the  CGP 
program  that  were  improperly 
expended;  or 

(7)  The  IHA  has  been  determined  to 
be  high  risk,  in  accordance  with 

§  905.135. 

(e)  Types  of  corrective  action.  HUD 
may  direct  an  IHA  to  take  one  cr  more 
of  the  following  corrective  actions: 

(1)  Submit  additional  information: 
(i)  Concerning  the  IHA's 

administrative,  planning,  budgeting, 
accounting,  management,  and 
evaluation  functions,  to  determine  the 
cause  for  a  IHA  not  meeting  the 
standards  in  paragraph  (a)  (1).  (2).  or  (3) 
of  this  section; 

(ii)  Explaining  any  steps  the  IHA  is 
taking  to  correct  the  deficiencies; 

(iii)  Dociunenting  that  IHA  activities 
were  not  inconsistent  with  the  IHA's 
aimual  statement  or  other  applicable 
laws,  regulations,  or  program 
requirements;  and 

(iv)  Demonstrating  that  the  IHA  has  a 
continuing  capacity  to  carry  out  the 
comprehensive  plan  in  a  timely  manner 

(2)  Submit  schedules  for  completing 
the  work  identified  in  its  annual 
statement  and  report  periodically  on  its 
progress  on  meeting  the  schedutet; 


(3)  Notwithstanding  24  CFR  85.36(g). 
submit  to  HUD  the  following  documents 
for  prior  approval,  which  may  include, 
but  are  not  limited  to: 

(i)  Proposed  agreement  with  the 
architect/engineer  (prior  to  execution); 

(ii)  Complete  construction  and  bid 
documents  (prior  to  soliciting  bids); 

(iii)  Proposed  award  of  contracts, 
including  construction  and  equipment 
contracts  and  management  contracts;  or 

(iv)  Proposed  contract  modifications 
prior  to  issuance,  including 
modifications  to  construction  and 
equipment  contracts,  and  management 
contracts. 

(3)  Submit  additional  material  in 
support  of  one  or  more  of  the 
statements,  resolutioris,  and 
certifications  submitted  as  part  of  the 
IHA's  comprehensive  plan,  annual 
statement,  or  performance  and 
evaluation  report; 

(4)  Not  incur  financial  obligations,  or 
to  suspend  payments  for  one  or  more 
activities; 

(5)  Reimburse,  from  non-HUD  sources, 
one  or  more  program  accounts  for  any 
amounts  improperly  expended^ 

(6)  Take  such  other  corrective  actions 
HUD  determines  appropriate  to  correct 
IHA  deficiencies. 

(f)  Failure  to  take  corrective  action.  In 
cases  where  HUD  has  ordered 
corrective  action  and  the  IHA  has  failed 
to  take  the  required  actions  within  a 
reasonable  time,  as  specified  by  HUD, 
HUD  may  take  one  or  more  of  the 
following  steps: 

(1)  Withhold  some  or  all  of  the  IHA's 
grant; 

(2)  Declare  a  breach  of  the  ACC  grant 
amendment  with  respect  to  some  or  all 
of  the  IHA's  functions;  or 

(3)  Any  other  sanction  authorized  by 
law  or  regulation. 

(g)  Reallocation  of  funds  that  have 
been  withheld.  Where  HUD  has 
withheld  for  a  prescribed  period  of  time 
some  or  all  of  an  IHA's  annual  grant, 
HUD  may  reallocate  such  amounts  to 
other  IHAs/PHAs  under  the  CGP 
program,  subject  to  approval  in 
appropriations  acts.  The  reallocation 
shall  be  made  to  IHAs  which  HUD  has 
determined  to  be  administratively 
capable  under  §  905.135,  and  to  PHAs 
under  the  CGP  program  which  are  not 
designated  as  either  troubled  or  mod 
troubled  under  the  PHMAP  at  part  901. 
based  upon  the  relative  needs  of  these 
IHAs  and  PHAs.  as  determined  under 
the  formula  at  9  905.6C1. 

(h)  Right  to  appeal.  Before 
withholding  some  or  all  of  the  IHA's 
annual  grant,  declaring  a  breach  of  the 
ACC  grant  amendment,  or  reallocating 
funds  that  have  been  withheld.  HUD 
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will  notify  the  IHA  and  give  it  an 
opportunity,  within  a  prescribed  period 
of  time,  to  present  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
any  arguments  or  additional  facts  and 
data  concerning  the  proposed  action. 

(i)  Notification  of  residents.  The  IHA's 
Board  of  Commissioners  must  notify 
affected  residents  of  HUD's  final 
determination  to  withhold  funds,  declare 
a  breach  of  the  ACC  grant  amendment, 
or  reallocate  funds,  as  well  as  the  basis 
for,  and  the  consequences  resulting 
from,  such  a  determination. 

(j)  Recapture.  In  addition,  HUD  may 
recapture  for  good  cause  any  grant 
amounts  previously  provided  to  an  IHA, 
based  upon  a  determination  that  the 
IHA  has  failed  to  comply  with  the 
requirements  of  the  CGP  program. 
Before  recapturing  any  grant  amounts. 
HUD  will  notify  the  IHA  and  give  it  an 
opportunity  to  appeal  in  accordance 
with  §  905.687(h).  Any  reallocation  of 
recaptured  amounts  will  be  in 
accordance  with  §  905.687(g).  The  IHA's 
board  of  Commissioners  must  notify 
affected  residents  of  HUD's  final 
determination  to  recapture  any  funds. 

Subpart  J— Operating  Subsidy 

§  905.701    Purpose  and  app(lcat><lity. 

(a)  Implementation  of  section  9(a).  (1) 
The  purpose  of  this  subpart  is  to 
establish  standards  and  policies  for  the 
distribution  of  operating  subsidy  in 
accordance  with  Section  9(a)  of  the 
United  States  Housing  Act  of  1937.  42 
U.S.C.  1437g.  Section  9(a)  authorizes  the 
Secretary  of  Housing  and  Urban 
Development  (HUD)  to  make  annual 
contributions  for  the  operation  of  IHA- 
owned  rental  housing  (operating 
subsidy). 

(2)  This  subpart  establishes  standards 
for  the  cost  of  providing  comparable 
services  as  determined  in  accordance 
with  a  formula  representing  the  • 
operations  of  a  prototype  well-managed 
project,  taking  into  account  the 
character  and  location  of  the  project  and 
the  characteristics  of  the  families 
served.  These  standards,  policies  and 
procedures  are  called  the  Performance 
Funding  System  (PFS),  as  described  in 
this  subpart.  The  provisions  of  PFS  are 
intended  to  recognize  and  give  an 
incentive  for  efficient  and  economical 
management  and  to  avoid  the 
expenditure  of  Federal  funds  to 
compensate  for  excessive  costs 
attributable  to  poor  or  inefficient 
management.  PFS  is  intended  to  provide 
the  incentive  and  financial  discipline  for 
excessively  high-cost  IHAs  to  improve 
their  management  efficiency. 

(b)  Applicability.  This  subpart  is 
applicable  to  all  IHA-owned  rental  units 


under  Annual  Contributions  Contracts, 
except  those  in  the  State  of  Alaska.  This 
subpart  is  not  applicable  to  the  Section 
23  Leased  Housing  Program,  the  Section 
23  Housing  Assistance  Payments 
Program,  the  Section  8  Housing 
Assistance  Payments  Program,  the 
Mutual-Help  Program,  or  the  Turnkey  III 
Homeownership  Opportunity  Program. 
Provisions  regarding  operating  subsidy 
for  the  homeownership  programs  are 
found  in  the  applicable  subpart  of  this 
rule  (E  for  Mutual  Help  and  G  for 
TumJtey  III).  Operating  subsidy 
payments  to  the  IHAs  in  Alaska  for 
rental  units  are  specified  in  subpart  N. 

§  905.705    Dctenninatlon  of  anMMint  of 
oporating  subsidy  under  PF& 

The  amount  of  operating  subsidy  for 
which  each  IHA  is  eligible  shall  be 
determined  as  follows:  The  projected 
operating  income  level  is  subtracted 
from  the  total  expense  level  (Allowable 
Expense  Level  plus  Utilities  Expense 
Level).  These  amounts  are  per-unit  per- 
month  dollar  amounts,  and  must  be 
multiplied  by  the  Unit  Months 
Available.  Transition  funding,  if 
applicable,  and  other  costs  as  specified 
in  §  905.720  (b)-{e)  are  then  added  to 
this  total  in  order  to  determine  the  total 
amount  of  operating  subsidy  for  the 
requested  budget  year,  exclusive  of 
consideration  of  the  cost  of  an 
independent  audit.  As  an  independent 
operating  subsidy  eligibility  factor,  an 
IHA  may  receive  operating  subsidy  in 
an  amount,  approved  by  HUD.  equal  to 
the  actual  or  estimated  cost  of  the 
independent  audit  to  be  prorated  to 
operations  of  the  IHA-owned  rental 
housing  (under  §  905.720(a)).  See 
§  905.730  regarding  adjustments. 

§  905.710    Computation  of  allowaMe 
expense  level. 

The  IHA  shall  compute  its  Allowable 
Expense  Level  (AEL)  using  forms 
prescribed  by  HUD,  as  follows: 

(a)  Computation  of  Base  Year 
Expense  Level.  The  Base  Year  Expense 
Level  includes  payments  in  lieu  of  taxes 
(PILOT)  required  by  a  Cooperation 
Agreement  even  if  PILOT  is  not  included 
in  the  approved  operating  budget  for  the 
base  year  because  of  a  waiver  of  the 
requirements  ^y  the  local  taxing 
jurisdiction(s).  The  Base  Year  Expense 
Level  includes  all  other  operating 
expenditures  as  reflected  in  the  IHA's 
operating  budget  for  the  base  year 
approved  by  HUD  except  the  following: 

(1)  Utilities  expense; 

(2)  Cost  of  an  independent  audit; 

(3)  Adjustments  appUcable  to  budget 
years  before  the  base  year; 

(4)  Expenditures  supported  by 
supplemental  subsidy  payments 


applicable  to  budget  years  before  the 
base  yean 

(5)  All  other  expenditures  that  are  not 
normal  fiscal  year  expenditures  as  to 
amount  or  as  to  the  purpose  for  which 
expended;  and 

(6)  Expenditures  that  were  funded 
from  a  nonrecxuring  source  of  income. 

(b)  Adjustment  In  compliance  with 
the  above  six  exclusions,  the  IHA  shall 
adjust  the  AEL  by  excluding  any  of 
these  items  from  the  Base  Year  Expense 
Level  if  this  has  not  already  been 
accomplished.  If  such  adjustment  is 
made  in  the  second  or  some  later  fiscal 
year  of  the  PFS.  the  AEL  shall  be 
adjusted  in  the  year  in  which  the 
adjustment  is  made,  but  the  adjustment 
shall  not  be  applied  retroactively.  If  the 
IHA  does  not  make  these  adjustments, 
the  HUD  Field  Office  shall  compute  the    ^ 
adjustments. 

(c)  Computation  of  Formula  Expense 
Level.  The  IHA  shall  compute  its 
Formula  Expense  Level  in  accordance 
with  a  HUD-prescribed  formula  that 
estimates  the  cost  of  operating  an 
average  unit  in  a  particular  IHA's 
inventory.  The  formula  takes  into 
account  such  data  as  the  number  of  two 
or  more  bedroom  units,  ratio  of  two  or 
more  bedroom  units  in  high-rise  family 
projects,  ratio  of  units  with  three  or 
more  bedrooms,  local  government  wage 
rates,  and  number  of  pre-1940  rental 
units  occupied  by  poor  households.  It 
uses  weights,  and  a  local  inflation  factor 
assigned  each  year,  to  derive  a  Formula 
Expense  Level  for  the  current  year  and 
the  requested  budget  year.  The  weights 
of  the  formula  and  the  formula  are 
subject  to  updating  by  HUD. 

(d)  Computation  of  Allowable 
Expense  Level  The  IHA  shall  compute 
its  Allowable  Expense  Level  as  follows: 

(1)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  where  Base  Year 
Expense  Level  does  not  exceed  the  top 
of  the  range.  The  top  of  the  range  is 
defined  as:  FEL  plus  $10.31  for  fiscal 
years  starting  before  April  1, 1992,  and 
FEL  multiplied  by  1.15  for  fiscal  years 
starting  on  or  after  April  1, 1992.  Every 
IHA  whose  Base  Year  Expense  Level  is 
less  than  the  top  limit  of  the  range  shall 
compute  iU  AEL  for  the  first  budget  year 
under  PFS  by  adding  the  following  to  its 
Base  Year  Expense  Level  (before 
adjustment  under  S  905.730); 

(i)  Any  increase  approved  by  HUD  in 
accordance  with  S  905.73G(a); 

(ii)  The  increase  (deorease)  between 
the  Formula  Expense  Level  for  the  base 
year  and  the  Formula  Expense  Level  for 
the  first  budget  year  under  PFS;  and 

(iii)  The  sum  of  the  Base  Year  Expense 
Level,  and  any  amounts  described  in 
paragraphs  (d)(l)(i)  and  (ii)  of  this 
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section  multiptied  by  the  local  inflation 
factor. 

(2)  AUowabte  Expense  Level  for  first 
budget  year  under  PFS  where  Base  Year 
Expense  Level  exceeds  the  top  of  the 
range.  The  top  of  the  range  is  defined  as: 
FEL  plus  $10.31  for  fiscal  years  starting 
before  April  1, 1992,  and  ¥EL  multiplied 
by  1.15  for  fiscal  years  starting  on  or 
after  April  1. 1992.  Every  IHA  whose 
Base  Year  Expense  Level  exceeds  the 
top  of  the  range  shall  compute  its  AEL 
for  the  first  budget  year  under  PFS  by 
adding  the  following  to  the  top  of  the 
range  (not  to  its  Base  Year  Expense 
Level,  as  in  paragraph  (d)(1)  of  this 
section): 

(i)  The  increase  (decrease)  between 
the  Formula  Expense  Level  for  the  base 
year  and  the  Formula  Expense  Level  or 
the  first  budget  year  under  PFS: 

(ii)  The  sum  of  the  figure  equal  to  the 
top  of  the  range  and  the  increase 
(decrease)  described  in  paragraph 
(d)(2)(i)  of  this  section,  multiphed  by  the 
local  inflation  factor.  (If  the  Base  Year 
Expense  Level  is  above  the  allowable 
expense  level,  computed  as  provided 
above,  the  IHA  may  be  eligible  for 
transition  funding  under  §  905.735.) 

(3)  Allowable  Expense  Level  for  first 
budget  year  under  PFS  for  a  new 
project.  A  new  project  of  a  new  IHA  or  a 
new  project  of  an  existing  IHA  that  the 
IHA  decides  to  place  under  a  separate 
ACC,  which  did  not  have  a  sufficient 
number  of  units  available  for  occupancy 
in  the  base  year  to  have  a  level  of 
operations  representative  of  a  full  Hscal 
year  of  operation  is  considered  to  be  a 
"new  project".  The  AEL  for  the  first 
budget  year  under  PFS  for  %"new 
project"  will  be  based  on  the  AEL  for  a 
comparable  project,  as  determined  by 
the  HUD  Field  Office.  The  IHA  may 
suggest  a  project  or  projects  it  believes 
to  be  comparable. 

(4)  AUowobmExpense  Level  for 
budget  years  afier  the  first  budget  year 
under  PFS  that  pegins  on  gr  after  April 
1,  1986.  For  each  budget  year  after  the 
first  budget  year  under  PFS  that  begin 
on  or  after  April  1. 1986,  the  AEL  shall 
be  computed  as  follows: 

(!)  The  allowable  expense  level  shall 
be  increased  by  any  increase  to  the  AEL 
approved  by  HUD  under  §  905.720(c); 

(ii)  The  AEL  for  the  current  budget 
year  also  shall  be  increased  (or 
decreased)  by  eithen 

(AJ  If  the  IHA  has  not  experienced  a 
change  in  the  number  of  its  units  in 
excess  of  5  percent  or  1,000  units, 
whichever  is  leas,  since  the  last 
adjustment  to  the  AEL  based  on 
paragraph  (d)(4)(ii)(B)  &l  this  section,  the 
AEI.  shall  be  increased  by  one-half  of 
one  percent  (.5  percent);  or 


(B)  If  the  IHA  has  experienced  a 
change  in  the  nomber  of  units  in  excess 
of  5  percent  or  1,000  units,  whichever  is 
less,  since  the  last  adjustment  to  the 
AEL  based  on  this  paragraph 
(d)(4)(ii)(B),  it  shall  use  the  increase 
(decrease)  between  the  Formula 
Expense  Level  for  the  current  budget 
year  and  the  Formula  Expense  Level  for 
the  requested  budget  year.  The  IHA 
characteristics  that  shall  be  used  to 
compute  the  Formula  Expense  Level  for 
the  current  budget  year  shall  be  the 
same  as  those  that  were  used  for  the 
requested  budget  year  when  the  last 
adjustment  to  the  AEL  was  made  based 
on  this  paragraph  (d)(4)(ii)(B),  except 
that  the  number  of  interim  years  in 
which  the  .5  percent  adjustment  was 
made  under  paragraph  (d)(4)(ii)(A)  shall 
be  added  to  the  average  age  that  was 
used  for  the  last  adjustment;  and 

(iii)  The  amount  computed  in 
accordance  with  paragraphs  (d)(4)  (i) 
and  (ii)  of  this  section  shall  be  « 

multiplied  by  the  local  inflation  factor. 

Example 

FY  1967.  Asflunw  that:  (1)  The  IHA  has 
experienced  no  change  in  the  number  of  ita 
units.  (2)  the  AEL  for  the  IHA's  FY  1986  is 
$64.00.  and  (3)  the  applicable  local  inflatioD 
factor  is  6  percent  (expressed  as  1.06).  The 
AEL  for  FY  1967  is  $88.18,  computed  as 
follows: 

1.  Allowable  Expense  Level  for  FY 

1986 $64.00 

2.  Delta:  Increase  (or  Decrease)  in 
Formula  Expense  Level  ($64.00 x. 5 
percent) .32 

3.  Sum  (line  1  plus  line  2) M.32 

4.  Local  Inflation  Factor 1.06 

5.  Allowable  Expense  Level  for  FY 

1987  (line  3  muhiplied  by  hne  4] $6ai8 


FY  1988.  Assume  that  the  IHA  has 
deprogramed  [e.g..  demolished  or  sold)  a 
project  that  represents  seven  percent  of  its 
units,  and  that  the  last  time  an  adjustment  to 
the  AEL  was  made  based  on  paragraph 
(d)(4){ii)(B)was  in  its  FY  1985.  at  which  time 
the  IHA  had  the  following  characteristiqs  for 
its  requested  budget  year  average  age  of  10 
years,  average  project  height  of  5  stories,  and 
average  unit  size  of  4  bedrooms.  The  Formula 
Expense  Level  for  the  current  budget  year  is 
calculated  using  12  years  (10  years  plus  two 
years  in  which  the  standard  .5  percent 
adjustment  was  used],  5  stones  and  4 
bedrooms. 

Also  assume  that  Formula  Expense  Level 
calculated  based  on  these  characteristics  is 
$70.00  and  that  the  IHA  average 
characteristics  for  the  requested  budget  year 
are  now  an  average  age  of  8  years,  average 
project  height  of  4  stones  and  average  unit 
size  of  2  bedrooms,  resulting  in  a  Formula 
Expense  Level  for  the  requested  budget  year 
of  $68.00.  The  Formula  Expense  Level  for  the 
requested  budget  year  therefore,  decreases 


by  $2.00.  Assuming  that  the  local  inflation 
factor  is  4.5  percent  (expressed  as  1.045),  the 
AEL  for  FY  1988  is  $80.18,  computed  as 
follows: 

1.  Allowable  Expense  Level  for  FY 

1987 _ „ _ $68.18 

2.  Deha  (or  Decrease)  in  Formula 
Expense  Level (2.00) 

3.  Sum  (line  1  plus  line  2) -     66.18 

4.  Local  Inflation  Factor 1.04S 

5.  Allowable  Expense  Level  for  FY 

1968  (line  3  multiplied  by  hne  4)  -....   986.16 


It  shouM  be  noted  that  the  Delta  in  line  2  of 
the  example  reflects  the  application  of  the 
formula  weights,  constant  and  local  inflation 
factor  for  the  requested  budget  year  applied 
first  to  the  IHA  characteristics  for  the  cuirent 
budget  year  and  then  to  the  IHA 
characteristics  for  the  requested  budget  year, 
to  determine  the  respective  Formula  Expense 
Levels.  The  local  inflation  factor  shown  on 
line  4  of  the  example  is  the  same  one  used  in 
determining  the  Formula  Expense  Levels. 

(5)  Allowable  Expense  Level  for 
badget  years  after  the  first  budget  year 
under  PFS  that  begins  on  or  after  April 
1,  1992.  For  each  budget  year  after  the 
first  budget  year  under  PFS  that  begins 
on  or  after  April  1, 1992,  the  AEL  shall 
be  computed  as  follows: 

(i)  The  Allowable  Expense  Level  shall 
be  increased  by  any  increase  to  the  AEL 
approved  by  HUD  under  5  905.720(c); 

(ii)  The  AEL  for  the  Current  Budget 
Year  also  shall  be  adjusted  as  follows: 

(A)  Increased  by  one-half  of  one 
percent  (5  percent);  and 

(B)  If  the  IHA  has  experienced  a 
change  in  the  number  of  units  in  excess 
of  5  percent  or  1.000  units,  whichever  is 
less,  since  the  last  adjustment  to  the 
AEL  based  on  this  paragraph 
(d](5](ii)(B),  it  shall  use  the  increase 
(decrease)  between  the  Formula 
Expense  Level  for  the  Current  Budget 
Year  and  the  Formula  Expense  Level  for 
the  Requested  Budget  Year.  The  IHA's 
characteristics  that  shall  be  used  to 
compute  the  Formula  Expense  Level  for 
the  Current  Budge'  Year  shall  be  the 
same  as  those  that  applied  to  the 
Requested  Budget  Year  when  the  last 
adjustment  to  the  AEL  was  made  based 
on  paragraph  (d)(5)(i!)(B),  except  that 
the  number  of  intenm  years  in  which  the 
.5  percent  adjustment  was  made  under 
paragraph  (d)(5)iii)(A)  shall  be  added  to 
the  average  age  that  was  used  for  the 
last  adjustment. 

(iii)  The  amount  computed  in 
accordance  with  paragraphs  (d)(5]  (i) 
and  (ii)  of  this  section  shall  be 
multiplied  by  the  Local  Inflation  Factor. 

(6)  Adjustment  of  Allowable  Expense 
Level  for  budget  years  after  the  first 
budget  year  under  PFS.  HUD  may  adjust 
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the  AEL  of  budget  years  after  the  first 
year  under  PFS  under  the  provisions  of 
S  905.710(b)  or  S  905.720(c). 

§  905.7 1 5    Computation  of  utJIItiM  exp«fw« 
l«v*i. 

(a)  General.  In  recognition  of  the  rapid 
rises  which  occur  in  utilities  costs,  the 
wide  diversity  among  IHAs  as  to  types 
of  utilities  services  used  and  the  manner 
in  which  utilities  payments  are  allocated 
between  IHAs  and  tenants,  and  the  fact 
that  utilities  rates  charged  by  suppliers 
are  beyond  the  control  of  the  IHA,  the 
PFS  treats  utilities  expenses  separately 
from  other  IHA  expenses.  Utilities 
expenses  are,  therefore,  excluded  from 
the  IHA's  allowable  expense  level  and 
the  PFS  provides  for  computation  of  the 
amount  of  operating  subsidy  for  utilities 
costs  based  upon  a  calculated  utilities 
expense  of  each  IHA.  Accordingly,  the 
IHA's- utilities  expense  level  for  the 
requested  budget  year  shall  be 
computed  by  multiplying  the  allowable 
utilities  consumption  level  (AUCL)  per- 
unit  per-month  for  each  utility, 
determined  as  provided  in  paragraph  (c) 
of  this  section,  by  the  projected  utility 
rate  determined  as  provided  in 
paragraph  (b)  of  this  section.  The  AUCL 
for  space  heating  utilities  will  be 
adjusted  after  the  end  of  the  affected 
fiscal  year  pursuant  to  the  instructions 
of  paragraph  (d)  of  this  section. 

(b)  Utilities  rates.  (1)  The  currently 
applicable  tates,  with  consideration  of 
adjustments  and  pass-throughs.  in  effect 
at  the  time  the  operating  budget  is 
submitted  to  HUD  will  be  used  as  the 
utilities  rates  for  the  requested  budget 
year,  except  that,  when  the  appropriate 
utility  commission  has,  before  the  date 
of  submission  of  the  operating  budget  to 
HUD,  approved  and  published  rate 
changes  to  be  applicable  during  the 
requested  budget  year,  the  future 
approved  rates  may  be  used  as  the 
utilities  rates  for  the  entire  requested 
budget  year. 

(2)  If  an  IHA  takes  action,  such  as  the 
well-head  purchase  of  natviral  gas  or 
administrative  appeals  or  legal  action, 
to  reduce  the  rate  it  pays  for  utilities 
(including  water,  fuel  oil,  electricity,  and 
gas),  then  the  IHA  will  be  permitted  to 
retain  part  of  the  rate  savings  during  the 
first  12  months  that  are  attributable  to 
its  actions.  See  paragraph  (f)  of  this 
section  and  §  905.730(c). 

(c)  Computation  of  Allowable  Utilities 
Consumption  Level.  The  Allowable 
Utilities  Consumption  Level  (AUCL) 
used  to  compute  the  utilities  expense 
level  of  an  IHA  for  the  requested  budget 
year  generally  will  be  based  upon  the 
availability  of  consumption  data.  For 
project  utilities  where  consumption  data 
are  available  for  the  entire  rolling  base 


period,  the  computation  will  be  in 
accordance  with  paragraph  (c)(1)  of  this 
section.  Where  data  are  not  available 
for  the  entire  period,  the  computation 
will  be  in  accordance  with  paragraph 
(c)(2)  of  this  section,  unless  the  project  is 
a  new  project,  in  which  case  the 
computation  will  be  in  accordance  with 
paragraph  (c)(3)  of  this  section.  For  a 
project  where  the  IHA  has  taken  special 
energy  conservation  measures  that 
qualify  for  special  treatment  in 
accordance  with  paragraph  (g)(1)  of  this 
section,  the  computation  of  the  AUCL 
may  be  made  in  accordance  with 
paragraph  (c)(4).  The  AUCL  for  all  of  an 
IHA's  projects  is  the  sum  of  the  amounts 
determined  using  all  of  the  paragraphs 
in  this  paragraph  (c),  as  appropriate. 

(1)  Rolling  Base  Period  System.  For 
project  utilities  with  consumption  data 
for  the  entire  rolling  base  period,  the 
AUCL  is  the  average  amount  consumed 
per  unit  per  month  during  the  xoUing 
base  period,  adjusted  in  accordance 
with  paragraph  (d)  of  this  section.  The 
IHA  shall  determine  the  average  amount 
of  each  of  the  utilities  consumed  during 
the  rolling  base  period  [i.e.,  the  36-month 
period  ending  12  months  prior  to  the  first 
day  of  the  requested  budget  year). 

(i)  IHA  fiscal  years  affected.  The 
rolling  base  period  shall  be  used  to 
compute  the  AUCL  submitted  with  the 
operating  budgets. 

(ii)  An  example  of  a  rolling  base  is  as 
follows: 


IHA  Fiscal  year  (affected 

RoNng  base  pefiod 

fiscal  year) 

Begins 

Beginning 

Ending 

Ends 

1-1-92 

12-31-92  (1st 
year) 

1-1-88 
1-1-89 

12-31-90 

1-1-93 

12-31-93 (2nd 

year) 

12-31-91 

(2)  Alternative  method  where  data  is 
not  available  for  the  entire  rolling  base 
period: 

(i)  If  the  IHA  has  not  maintained  or 
carmot  recapture  consumption  data 
regarding  a  particular  utility  from  its 
records  for  the  whole  rolling  base  period 
mentioned  in  paragraph  (c)(1)  of  this 
section,  it  shall  submit  consumption 
data  for  that  utility  for  the  last  24 
months  of  its  rolling  base  period  to  the 
HUD  Field  Office  for  approval.  If  this  is 
not  possible,  it  shall  submit 
consumption  data  for  the  last  12  months 
of  its  rolling  base  period.  The  IHA  also 
shall  submit  a  written  explanation  of  the 
reasons  that  data  for  the  whole  rolling 
base  period  is  unavailable. 

(ii)  In  those  cases  where  an  IHA  has 
not  maintained  or  caimot  recapture 
consumption  data  for  a  utility  for  the 


entire  rolling  base  period,  comparable 
consumption  for  the  greatest  of  either  36, 
24.  or  12  months,  as  needed,  shall  be 
used  for  the  utility  for  which  the  data  )S 
lacking.  The  comparable  consumption 
shall  be  estimated  based  upon  the 
consumption  experienced  during  the 
rolling  base  period  of  comparable 
project(s)  with  comparable  utility 
delivery  systems  and  occupancy.  The 
use  of  actual  and  comparable 
consumption  by  each  IHA.  other  than 
those  IHAs  defined  as  new  projects  in 
paragraph  (c)(3)  of  this  section,  will  be 
determined  by  the  availability  of 
complete  data  for  the  entire  36-month 
rolling  base  period.  Appropriate  utility 
consumption  records,  satisfactory  to 
HUD,  shall  be  developed  and 
maintained  by  all  IHAs  so  that  a  36- 
month  rolling  average  utility 
consumption  per  unit  per  month  under 
paragraph  (c)(1)  of  this  section  can  be 
determined. 

(iii)  If  an  IHA  caimot  develop  the 
consumption  data  for  the  rolling  base 
period  or  for  12  or  24  months  of  the 
rolling  base  period,  either  from  its  own 
project(s)  data,  or  by  using  comparable 
consumption  data  the  actual  per-unit 
per-month  utility  expenses  stated  in 
paragraph  (e)  of  this  section  shall  be 
used  as  the  utilities  expense  level  and 
no  change  factor  shall  be  applied. 

(3)  Computation  of  Allowable  Utilities 
Consumption  Levels  for  New  Projects. 
(i)  A  new  project,  for  the  piUT)ose  of 
establishing  the  rolling  base  period  and 
the  utilities  expense  level,  is  defined  as 
either 

(A)  A  project  that  had  not  been  in 
operation  during  at  least  12  months  of 
the  rolling  base  period,  or  a  project  that 
enters  management  after  the  rolling 
base  period  and  before  the  end  of  the 
requested  budget  year,  or 

(B)  A  project  that  during  or  after  the  ' 
rolling  base  period,  has  experienced 
conversion  from  one  energy  source  to 
another  interruptible  service; 
deprogramed  units,  a  switch  from 
tenant-purchased  to  IHA-supplied 
utilities;  or  a  switch  from  IHA-supplied 
to  tenant-purchased  utilities. 

(ii)  The  actual  consumption  for  new 
projects  shall  be  determined  so  as  not  to 
distort  the  rolling  base  period  in 
accordance  with  a  method  prescribed  by 
HUD. 

(4)  Freezing  the  Allowable  Utilities 
Consumption  Level. 

(i)  Notwithstanding  the  provisions  of 
paragraphs  (c)(1)  and  {c)(2),  if  an  IHA 
undertakes  energy  conservation 
measures  that  are  approved  by  HUD 
under  paragraph  (^  of  this  section,  the 
AUCL  for  the  project  and  the  utilities 
involved  may  be  frozen  during  the 
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contract  period  Before  the  AUCL  is 
frozen,  it  shall  be  adjusted  to  reflect  any 
energy  savings  resulting  from  the  use  of 
any  HUD  funding.  The  AUCL  is  then 
frozen  at  the  level  calculated  for  the 
year  during  which  the  conservation 
measures  initially  will  be  implemented, 
as  determined  in  accordance  with 
paragraph  (g)  (A  this  section. 

(ii)  See  S  905.730{c)(2)(ii)  for  the 
method  of  adjusting  the  AUCL  for 
heating  degree  days. 

(iii)  If  the  AUCL  is  frozen  during  the 
contract  period,  the  annual  three-year 
rolling  base  procedures  for  computing 
the  AUCL  shall  be  reactivated  after  the 
IHA  satisfies  the  conditions  of  the 
contract.  The  three  years  of 
consumption  data  to  be  used  in 
calculating  the  AUCL  after  the  end  of 
the  contract  period  will  be  as  follows: 

(A)  First  year:  The  energy 
consumption  during  the  year  before  the 
year  in  which  the  contract  ended  and 
the  energy  consumption  for  each  of  the 
two  years  before  installation  of  the 
energy  conservation  improvements; 

(B)  Second  year:  The  energy 
consumption  during  the  year  the 
contract  ended,  energy  consumption 
during  the  year  before  the  contract 
ended,  and  energy  consumption  during 
the  year  before  installation  of  the  energy 
conservation  improvements; 

(C)  Third  year:  The  energy 
consumption  during  the  year  after  the 
contract  ended,  energy  consumption 
during  the  year  the  contract  ended,  and 
energy  consumption  during  the  year 
before  the  contract  ended. 

(d)  Adjustment  to  utilities  used  for 
space  heating.  For  project  utilities  with 
consumption  data  for  the  entire  rolling 
base  period,  and  for  new  projects, 
consumption  of  utilities  used  for  space 
heating  shall  be  adjusted,  after  the  end 
of  the  affected  year,  using  a  change 
factor  as  follows: 

(1)  Adjustment  of  the  rolling  base 
period  data. — (i)  Use  of  Change  Factors. 
A  change  factor  will  be  developed  each 
year  by  HUD  that  indicates  the 
relationship  of  the  affected  IHA  fiscal 
year  Heating  Degree  Days  (HDD)  to  the 
average  HDD  of  the  rolling  base  period. 
This  change  factor  is  to  be  used  to 
establish  an  AUCL  for  utilities  used  for 
space  heating  which  reflects  the  severity 
of  the  winter  weather  of  the  affected 
IHA  fiscal  year.  The  change  factors  are 
developed  by  the  National  Climatic 
Center  of  the  Department  of  Commerce 
for  each  established  standard  weather 
division  of  the  country,  by  IHA  fiscal 
year.  Change  factors  will  be  supplied  by 
HUD  to  the  IHAs.  When  a  change  factor 
is  greater  than  1.000,  it  means  that  the 
HDD  of  the  affected  fiscal  year  were 
greater  than  the  average  aimual  HDD  of 


the  rolling  base  period.  An  example  of 
the  effect  of  the  change  factor  on  the 
rolling  base  period  consumption  is: 

Assume 

Affected  fiscal  year  HDD— 5.250 
Rolling  Base  Period  average  HDD — 5,000 
Rolling  Base  Period  average  annual 

consumption  for  heating  purposes- 

1,000  gallons 

Results  ' 

Change  Factor  is  (5,250  divided  by 

5,000)  =  1.050 
Adjusted  Rolling  Base  Period  average 
consumption  for  heating  purposes 
(1,000  X  1.050) =1,050  gallons 
(ii)  Application  of  Change  Factor  to 
Consumption  of  the  Rolling  Base  Period. 
The  change  factor  is  to  be  applied  only 
to  the  consumption  readings  of  meters  of 
utilities,  or  gallons  of  oil,  or  tons  of  coal 
used  for  the  purpose  of  generating  heat 
for  dwelling  units  and  other  IHA 
associated  buildings.  The  change  factor 
shall  not  be  applied  to  the  consumption 
readings  of  meters  of  utilities  not  used 
for  the  purpose  of  generating  heat;  e.g., 
water  and  sewer  or  electricity  used 
solely  for  non-heating  purposes.  The 
change  factor  shall  be  applied  to  the 
total  consumption  reading  of  meters  of 
utilities,  or  gallons  of  oil,  or  tons  of  coal 
used  for  heating  even  though  the  same 
meter  or  same  energy  source  are  used 
for  other  purposes;  e.g..  heating 
and.cooking  gas  usage  metered  on  the 
same  meter  or  oil  used  for  space  heating 
and  also  heating  of  water.  Such 
consumption  for  each  fiscal  year  of  the 
rolling  base  period  shall  be  adjusted  by 
the  change  factor.  The  adjusted 
consumption  for  each  year  shall  be 
totalled.  These  totals  then  will  be 
averaged.  The  consumption  readings  of 
meters  of  utilities  not  used  for  heating 
(not  adjusted  by  the  change  factor)  shall 
be  included  in  the  total  consumption. 

Example  Showing  Appucation  of 
Change  Factor 


Example  Showing  Application  of 
Change  Factor— Continued 


Base  years 

1st 
year 

2nd 
year 

3rd 
year 

Gas  meters  used  lof 
heating: 

No.  1234  (In  therms).. 
No  2345 

15.000 
10,000 
25.000 

xl.050 
26,250 

^500 

18.000 
12.000 
30.000 

xl.050 
31.500 

2.600 

17.000 
11,000 

Subtotal 

28.000 

Change  factor  (from 
HUD) 

xl.050 

Sut>total 

29,400 

Gas  meters  not  used 
for  heating: 

No.  3456 

2.650 

Base  years 

1st 
ysar 

2nd 
year 

3rd 
year 

Total  adjusted 
allowable  gas 
cortsumptKXi 
level 

26.750 

34.100 

32  050 

IHAs  will  be  required  to  use  change 
factors  of  less  than  1.000.  Change  factors 
are  listed  by  county.  If  an  IHA  manages 
units  in  more  than  one  coimty  and  those 
counties  have  different  change  factors, 
the  above  calculation  shall  be  done 
considering  the  units  in  each  county  and 
each  county's  assigned  change  factor.  If 
an  IHA  manages  units  in  an 
independent  city  not  within  the 
jurisdiction  of  a  county,  it  shall:  < 

(A)  If  within  one  county,  use  that 
county's  change  factor;  or 

(B)  If  the  city  abuts  more  than  one 
county,  use  the  average  of  the  change 
factors  of  the  contiguous  counties. 

(2)  Adjusted  Consumption  for  New 
Projects. —  (i)  Use  of  Change  Factor  For 
new  projects,  the  IHA  shall  apply  the 
change  factor  to  the  HUD  approved 
consumption  level  of  utilities  used  for 
heating. 

(ii)  Application  of  Change  Factor  to 
Consumption  of  New  Projects.  The 
annual  AUCL  for  new  projects  shall  be 
adjusted  by  applying  the  change  factor 
to  the  estimated  consumption  where  the 
utility  is  used  for  heating  in  pari  or  in 
total.  This  consumption  shall  be  from  a 
comparable  project  during  the 
permissible  rolling  base  period.  Any 
other  consumption  of  this  utility  which 
is  not  used  for  heating  shall  not  be 
adjusted  by  the  change  factor,  but  the 
estimated  annual  consumption  based 
upon  data  from  a  comparable  project 
during  the  permissible  rolling  base 
period  shall  be  added  to  the  adjusted 
consumption. 

(e)  Utilities  Expense  Level  Where 
Consumption  Data  for  the  Full  Rolling 
Base  Period  is  Unavailable.  If  an  IHA 
does  not  obtain  the  consimiption  data 
for  the  entire  rolling  base  period,  or  for 
12  or  24  months  of  the  rolling  base 
period,  either  for  its  own  project(s)  or  by 
using  comparable  consumption  data  as 
required  in  paragraph  (c)(2)  of  this 
section,  it  shall  request  HUD  Field 
Office  approval  to  use  actual  per-unit 
per-month  utility  expenses.  These 
expenses  shall  exclude  utilities  labor 
and  other  utilities  expenses.  The  actual 
per-unit  per-month  utility  expenses  shall 
be  taken  from  the  year-end  statement  of 
operating  receipts  and  expenditures 
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Form  HUD-525g8  (Office  of  Management 
and  Budget  approval  number  2577-0067), 
prepared  for  the  IHA  fiscal  year  which 
ended  12  months  before  the  beginning  of 
the  IHA  requested  budget  year  [e.g.,  for 
an  IHA  fiscal  year  beginning  January  1, 
1983,  the  IHA  would  u«e  data  hom  the 
fiscal  year  ended  December  31, 1981). 
No  change  factor  shall  be  applied  to 
actual  per-unit  per-month  utility 
expenses,  and  subsequent  adjustments 
will  not  be  approved  for  a  budget  year 
for  which  the  utility  expense  level  is 
established  based  upon  actual  per-unit 
per-month  utility  expenses. 

[f)  Adjustments.  IHAs  shall  request 
adjustments  of  utilities  expense  levels  in 
accordance  with  §  905.730(c),  which 
requires  an  adjustment  based  upon  a 
comparison  of  actual  experience  and 
estimates  of  consumption  (after 
adjustment  for  heating  degree  days  in 
accordance  with  paragraph  (d)  of  this 
section)  and  of  utility  rates. 

(g)  Incentives  for  energy  conservation 
improvements.  If  an  IHA  undertakes 
energy  conservation  measiires 
(including  measures  to  save  water,  fuel 
oil,  electricity,  and  gas)  that  are 
financed  by  an  entity  other  than  the 
Secretary,  such  as  physical 
improvements  financed  by  a  loan  from  a 
utility  or  governmental  entity, 
management  of  costs  under  a 
performance  contract,  or  a  shared 
savings  agreement  with  a  private  energy 
service  company,  the  IHA  may  qualify 
for  one  of  two  possible  incentives  under 
this  part.  For  an  IHA  to  qualify  for  these 
incentives,  HUD  approval  shall  be    " 
obtained.  Approval  will  be  based  upon  a 
determination  that  payments  under  the 
contract  can  be  funded  from  the 
reasonably  anticipated  energy  cost 
savings,  and  the  contract  period  does 
not  exceed  12  years. 

(1)  If  the  contract  allows  the  IHA's 
payments  to  be  dependent  on  the  cost 
savings  it  realizes,  the  IHA  shall  use  at 
least  50  percent  of  the  cost  savings  to 
pay  the  contractor.  With  this  type  of 
contract,  the  IHA  may  take  advantage  of 
a  frozen  AUCL  under  paragraph  (c)(4)  of 
this  section,  and  it  may  use  the  full 
amount  of  the  cost  savings,  as  described 
in  §  905.730(c)(2)(ii). 

(2)  If  the  contract  does  not  allow  the 
IHA's  payments  to  be  dependent  on  the 
cost  savings  it  realizes,  then  the  AUCL 
will  continue  to  be  calculated  in 
accordance  with  paragraphs  (c)(1) 
through  (c)(3)  of  this  section,  as 
appropriate;  the  IHA  will  be  able  to 
retain  part  of  the  cost  savings,  in 
accordance  with  S  905.730(c)(2)(i);  and 
the  IHA  will  qualify  for  additional 
operating  subsidy  eligibility  (above  the 
amount  based  on  the  allowable  expense 
level]  to  cover  the  cost  of  amortizing  the 


improvement  loan  during  the  term  of  the 
confract,  in  accordcuice  with 
5  905.730(0.    - 

(Information  collection  requirements 
contained  in  paragraph  (a)  and  in  paragraph 
(c)(2)(i)  were  approved  by  the  Office  of 
Management  andHSudget  under  control 
number  2577-0029) 

S  905.720    Other  costs. 

(a)  Costs  of  Independent  audits.  (1) 
Eligibility  to  receive  operating  subsidy 
for  independent  audits  is  considered 
separately  from  the  PFs.  However,  the 
IHA  shall  not  request,  nor  will  HUD 
approve,  an  operating  subsidy  for  the 
cost  of  an  independent  audit  if  the  audit 
has  been  funded  by  subsidy  in  a  prior 
year  or  the  subsidy  would  create 
residual  receipts  after  provision  for  the 
operating  reserve.  The  IHA's  estimate  of 
cost  of  the  independent  audit  is  subject 
to  adjustment  by  HUD.  If  the  IHA 
requires  assistance  in  determining  the 
amount  of  cost  to  be  estimated,  the  HUD 
Field  office  should  be  contacted. 

(2)  An  IHA  that  is  required  by  the 
single  Audit  Act  (see  24  CFR  part  44)  to 
conduct  a  regular  independent  audit 
may  receive  operating  subsidy  to  cover 
the  cost  of  the  audit.  The  amount  shall 
be  prorated  between  the  IHA's 
development  cost  budget  and  its 
operating  budget,  as  appropriate.  The 
estimated  cost  of  an  independent  audit, 
applicable  to  the  operations  of  IHA- 
owned  rental  housing,  is  not  included  in 
the  allowable  expense  level,  but  it  is 
allowed  in  full  in  computing  the  amount 
of  operating  subsidy  under  S  905.705. 

(3)  An  IHA  that  is  exempt  from  the 
audit  requirements  of  the  single  Audit 
Act  (24  CFR  part  44)  may  receive 
operating  subsidy  to  offset  the  cost  of  an 
independent  audit  chargeable  to 
operations  (after  the  end  of  the  initial 
operating  period)  if  thie  IHA  chooses  to 
have  an  audit. 

(b)  Costs  Attributable  to  Units 
Approved  for  Deprogramming  and 
Vacant.  Units  approved  for 
deprogramming  are  those  for  which  the 
IHA's  formal  request  has  been  approved 
by  HUD  but  for  which  deprogramming 
has  not  been  completed.  Costs  for  these 
units  may  be  eligible  for  inclusion,  but 
shall  be  limited  to  the  minimum  services 
and  protection  necessary  to  protect  and 
preserve  the  units  until  the  units  are 
deprogramed.  Costs  attributable  to  units 
temporarily  imavailable  for  occupancy 
because  they  are  utilized  for  IHA 
related  activities  are  not  eligible  for 
inclusion.  In  determining  the  PFS 
operating  subsidy,  these  uiuts  shall  not 
be  included  in  the  calculation  of  unit 
months  available.  Units  approved  for 
deprogramming  shall  be  listed  by  the 
IHA  and  supporting  documentation 


regarding  direct  costs  attributable  to 
Euch  units  shall  be  included  as  part  of 
the  operating  budget  in  which  the  IHA 
requests  operating  subsidy  for  these 
units.  If  the  IHA  requires  assistance  in 
this  matter,  the  HUD  Field  office  should 
be  contacted. 

(c)  Costs  attributable  to  changes  in 
Federal  law  or  regulation.  In  the  event 
that  HUD  determines  that  enactment  of 
a  Federal  law  or  revision  in  HUD  or 
other  Federal  regulation  has  caused  or 
will  cause  a  significant  increase  in 
expenditures  of  a  continuing  nature 
above  the  allowable  expense  level  and 
utilities  expense  level,  and  upon  a 
determination  that  sufficient  other  funds 
are  not  available  to  cover  the  required 
expenditures,  HUD  may  in  HUD's  sole 
discretion  decide  to  prescribe  a 
procedure  under  which  the  IHA  may 
apply  for  or  may  receive  an  increase  in 
operating  subsidy. 

(d)  Costs  beyond  the  control  of  the 
IHA.  Costs  attributable  to  unique 
circumstances  that  are  beyond  the 
control  of  the  IHA  and  were  not 
reflected  in  the  IHA's  Base  Year 
Expense  Level  may  be  considered  for 
supplemental  operating  subsidy  funding. 
Where  costs  were  reflected  in  the  IHA's 
Base  Year  Expense  Level,  but  the  rate  of 
increase  for  such  costs  is  greater  than 
the  prescribed  PFS  inflation  rate(8),  then 
the  increase  in  excess  of  that  provided 
by  the  inflation  rate  may  be  considered 
for  supplemental  operating  subsidy 
funding.  The  IHA  shall  submit  to  the 
HUD  Field  Office  complete  , 
dociunentation  relating  to  those  cost 
items  which  it  claims  to  be  beyond  its 
control.  Such  documentation  shall  no^ 
be  submitted  as  part  of  the  requested 
operating  budgeC  but  shall  be  submitted 
separately  as  an  addendum  to  the 
budget.  The  IHA  also  shall  show  that 
these  additional  costs  cannot  be  funded 
from  its  own  resources.  In  the  event  that 
excess  funds  are  available  after  making 
all  payments  approvable  under 

§  i  990.705  and  905.720  of  these 
regulations.  HUD  may,  in  HUD's  sole 
discretion,  solicit,  evaluate  and  approve 
or  disapprove,  in  full  or  in  part,  these 
requests  for  additional  operating 
subsidy  for  oosts  beyond  the  control  of 
the  IHA. 

(e)  Costs  resulting  from  combination 
of  two  or  more  units.  When  an  IHA 
redesigns  or  rehabilitates  a  project  and 
combines  two  or  more  units  into  one 
larger  unit  and  the  combination  of  units 
results  in  a  unit  that  hotises  at  least  the 
same  number  of  people  as  were 
previously  served,  the  AEL  for  the 
requested  year  shall  be  multiplied  by  the 
nimiber  of  lutit  months  not  included  in 
the  requested  year's  unit  months 
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available  as  a  result  of  these 
combinations  that  have  occurred  since 
the  Base  Year.  The  number  of  people 
served  in  a  unit  will  be  based  on  the 
formula  [(2xNo.  of  bedrooms)  minus  1], 
which  yields  the  average  number  of 
people  that  would  be  served.  An 
efficiency  unit  will  be  counted  as  a  one 
bedroom  unit  for  purposes  of  this 
calculation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  0MB  control  number  2J577- 
0029) 

§  905.725  Projected  operating  income  ievel. 

(a)  Policy.  PFS  determines  the  amount 
of  operating  subsidy  for  a  particular  IHA 
based  in  part  upon  a  projection  of  the 
actual  dwelling  rental  income  and  other 
income  for  the  particular  IHA.  The 
projection  of  dwelling  rental  income  is 
obtained  by  computing  the  average 
monthly  dwelling  rental  charge  per  unit 
for  the  IHA,  and  projecting  this  amount 
for  the  requested  budget  year  by 
applying  an  upward  trend  factor 
(subject  to  updating]  of  3  percent,  and 
multiplying  this  amount  by  the  projected 
occupancy  percentage  for  the  requested 
budget  year.  Nondwelling  income  is 
projected  by  the  IHA  subject  to 
adjustment  by  HUD.  There  are  special 
provisions  for  projection  of  dwelling 
rental  income  for  new  projects. 

(b)  Computation  of  projected  average 
monthly  dwelling  rental  income.  The 
projected  average  monthly  dwelling 
rental  income  per  unit  for  the  IHA  is 
computed  as  follows: 

(1)  Average  monthly  dwelling  rental 
charge  per  unit.  The  dollar  amount  of 
the  average  monthly  dwelling  rental 
charge  per  unit  shall  be  computed  on  the 
basis  of  the  total  dwelling  rental  charges 
(total  of  the  adjusted  rent  roll  amounts) 
for  all  project  units,  as  shown  on  the 
rent  roll  control  and  analysis  of  dwelling 
rent  charges,  which  the  IHA  is  required 
to  maintain,  for  the  first  day  of  the 
month  which  is  six  months  before  the 
first  day  of  the  requested  budget  year, 
except  that  if  a  change  in  the  total  of  the 
rent  rolls  haa  occurred  in  a  subsequent 
month  which  is  before  the  beginning  of 
the  requested  budget  year  and  before 
the  submission  of  the  requested  budget 
year  operating  budget,  the  IHA  shall  use 
the  latest  changed  rent  roll  for  the 
purpose  of  the  computation.  This 
aggregate  dollar  amount  shall  be  divided 
by  the  number  of  occupied  dwelling 
units  as  of  the  same  date. 

(2)  Three  percent  increase.  The 
average  monthly  dwelling  rental  charge 
per  unit,  computed  under  paragraph 
(b)(1)  of  this  section,  is  increased  by  3 
percent  to  obtain  the  projected  average 
monthly  dwelling  rental  charge  per  unit 


of  the  IHA  for  the  requested  budget 
year. 

(3)  Projected  occupancy  percentage. 
The  IHA  shall  determine  its  projected 
percentage  of  occupancy  for  all  project 
units  (projected  occupancy  percentage) 
as  follows: 

(i)  High  occupancy  IHAs.  If  the  IHA's 
actual  occupancy  percentage  (see 
§  905.760)  is  equal  to  or  greater  than  97 
percent,  the  IHA's  projected  occupancy 
percentage  is  97  percent. 

(ii)  High  occupancy  IHAs  exclusive  of 
scheduled  modernization.  If  the  IHA's 
actual  occupancy  percentage  (see 
S  905.760)  is  less  than  97  percent  solely 
because  of  vacant  on-schedule 
modernization  units  described  in 
paragraph  (v)  below,  the  IHA's 
projected  occupancy  percentage  is  its 
actual  occupancy  percentage.  An  IHA 
may  also  use  its  actual  occupancy 
percentage  as  its  projected  occupancy 
percentage  if  the  IHA  has  five  or  fewer 
vacant  units  other  than  vacant,  on- 
schedule  modernization  units  described 
in  paragraph  (v)  below. 

(iii)  Low  occupancy  IHAs  with  an 
approved  Comprehensive  Occupancy 
Plan  (COP).  If  the  IHA  has  an  actual 
occupancy  percentage  (see  S  905.760) 
less  than  97  percent  and  more  than  five 
vacant  units,  not  solely  because  of 
vacant,  on-schedule  modernization  units 
described  in  paragraph  (v)  below  and  if 
the  IHA  has  a  HUD-approved  COP,  the 
IHA's  projected  occupancy  percentage 
is  determined  under  {  905.770(h). 

(iv)  Low  Occupancy  IHAs  without  an 
approved  COP.  (A)  The  IHA  shall  use  97 
percent  as  its  projected  occupancy 
percentage,  if  the  IHA: 

[1]  Has  an  actual  occupancy 
percentage  (see  S  905.760)  less  than  97 
percent  and  has  more  than  five  vacant 
units,  not  solely  because  of  vacant,  on- 
schedule  modernization  units  described 
in  paragraph  (v)  below;  and  the  IHA: 

[2][i]  Has  completed  the  term  of  its 
approved  COP  but  has  not  achieved  a  97 
percent  actual  occupancy  percentage  or 
has  not  had  five  or  fewer  vacant  units 
other  than  vacant,  on-schedule 
modernization  units  described  in 
paragraph  (v)  below,  or 

[ii]  Is  authorized  to  submit  a  COP  but 
elects  not  to  submit  one,  or 

[iii]  submits  a  COP  that  is 
disapproved  by  HUD. 

(B)  Notwithstanding  the  requirement 
in  paragraph  (b)(3)(iv)(A)  that  97  percent 
be  the  projected  occupancy  percentage, 
a  low  occupancy  IHA  which  satisfies  all 
the  conditions  described  in  paragraph 
(b)(3)(iv){A)(2)(/')  above,  may  adjust  the 
97  percent  projected  occupancy 
percentage  to  discount  units  that  are 
vacant  for  reasons  beyond  its  control,  as 
provided  in  §  905.770(i). 


(v)  Vacant,  on-schedule 
modernization  units.  Vacant,  on- 
schedule  modernization  units  are  vacant 
units  in  an  otherwise  occupiable  project 
that  has  received  funding  for 
modernization  through  the 
comprehensive  improvement  assistance 
program  (subpart  I)  or  other  sources; 
and  for  which 

(A)  It  is  expected  that  the  vacant  units 
will  be  occupied  on  completion  of 
modernization  work; 

(B)  The  IHA  has  a  schedule  for 
carrying  out  the  modernization  which  is 
acceptable  to  HUD;  and 

(C)  The  modernization  work  is  on 
schedule. 

(4)  Projected  average  monthly 
dwelling  rental  income.  The  projected 
occupancy  percentage  under  paragraph 
(b](3]  of  this  section  shall  be  multiplied 
by  the  projected  average  monthly 
dwelling  rental  chai:ge  under  paragraph 
(b)(2)  of  this  section  to  obtain  the 
projected  monthly  dwelling  rental 
income  per  unit. 

(c)  Projected  average  monthly 
dwelling  rental  charge  per  unit  for  new 
projects.  The  projected  average  monthly 
dwelling  rental  charge  for  new  projects 
that  were  not  available  for  occupancy 
during  the  budget  year  before  the 
requested  budget  year  and  which  will 
reach  the  end  of  the  initial  operating 
period  (EIOP)  within  the  first  nine 
months  of  the  requested  budget  year, 
shall  be  calculated  as  follows: 

(1)  If  the  IHA  has  another  project  or 
projects  under  management  which  are 
comparable  in  terms  of  elderly  and 
nonelderly  tenant  composition,  the  IHA 
shall  use  the  projected  average  monthly 
dwelling  rental  charge  for  such  project 
or  projects. 

(2)  If  the  IHA  has  no  other  projects 
which  are  comparable  in  terms  of 
elderly  and  nonelderly  tenant 
-composition,  the  HUD  Field  Office  will 
provide  the  projected  average  monthly 
dwelling  rental  charge  for  such  project 
or  projects,  based  on  comparable 
projects  located  in  the  area. 

(d)  Estimate  of  additional  dwelling 
rental  income.  After  implementation  of 
the  provisions  of  any  legislation  enacted 
or  any  HUD  administrative  action  taken 
after  the  effective  date  of  these 
regulations,  which  affects  rent  paid  by 
tenants  of  projects,  each  IHA  shall 
submit  a  revision  of  its  annual  operating 
budget  showing  an  estimate  of  any 
change  in  rental  income  which  it 
anticipates  as  the  result  of  the 
implementation  of  said  provisions.  HUD 
shall  have  complete  discretion  to  adjust 
the  projected  average  monthly  dwelling 
rental  charge  per  unit  to  reflect  the 
IHA's  estimate  of  change  or,  in  the 
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absence  of  this  subnussion,  to  reflect 
HUD's  estimate  of  such  change.  HUD 
also  shall  have  complete  discretion  to 
reduce  or  increase  the  operating  subsidy 
approved  for  the  IHA  current  fiscal  year 
in  an  amount  equivalent  to  the  change  in 
the  rental  income. 

(e)  IHA 's  estimate  of  income  other 
than  dwelling  rental  income — (1) 
Investment  income.  IHAs  with  an 
estimated  average  cash  balance  of  less 
than  $20,000,  excluding  investment 
income  earned  from  a  funded 
replacement  reserve  under  §  905.666(f). 
shall  make  a  reasonable  estimate  of 
investment  income  for  the  Requested 
Budget  Year.  IHAs  with  an  estimated 
average  cash  balance  of  $20,000  or  more, 
excluding  investment  income  earned 
from  a  funded  replacement  reserve 
under  §  905.666(0,  shall  estimate  interest 
on  general  fund  investments  based  on 
the  estimated  average  yield  for  91-day 
Treasury  bills  for  the  IHA's  Requested 
Budget  Year  (yield  information  will  be 
provided  by  HUD).  The  determination  of 
average  cash  balance  will  allow  a 
deduction  of  $10,000.  plus  $10  per  unit 
for  each  unit  over  1,000.  subject  to  a 
total  maximum  deduction  of  $250,000.  In 
all  cases,  the  estimated  investment 
income  amount  shall  be  subject  to  HUD 
approval.  (See  §  905.730(b).) 

(2)  Other  Income.  All  IHAs  shall 
estimate  other  income  based  on  past 
experience  and  a  reasonable  projection 
for  the  requested  budget  year,  which 
estimate  shall  be  subject  to  HUD 
approval. 

(3)  Total.  The  estimated  total  amount 
of  income  from  investments  and  other 
income,  as  approved,  shall  be  divided 
by  the  number  of  unit  months  available 
to  obtain  a  per-unit  per-month  amount. 
Such  amount  shall  be  added  to  the 
projected  average  dwelling  rental 
income  per  unit  to  obtain  the  projected 
operating  income  level.  This  amount 
shall  not  be  subject  to  the  provisions 
regarding  program  income  in  24  CFR 
85.25. 

(f)  Required  adjustments  to  estimates. 
The  IHA  shall  submit  year-end 
adjustments  of  projected  operating 
income  levels  in  accordance  with 
§  905.730(b),  which  covers  investment 
income. 

(Informalion  collection  requirements 
contained  in  paragraphs  (e)  and  (f)  were 
approved  by  the  office  of  Management  and 
Budget  under  control  number  2577-0029) 

§905.730    Adlustments. 

Adjustment  information  submitted  to 
HUD  under  this  section  shall  be 
accompanied  by  an  original  or  revised 
operating  budget. 

(a)  Adjustment  of  Base  Year  Expense 
Level.— {1)  Eligibility.  An  IHA  with 


projects  that  have  been  in  management 
for  at  least  one  full  fiscal  year,  for  which 
operating  subsidy  is  being  requested 
under  the  formula  for  the  first  time,  may. 
during  its  first  budget  year  under  PFS, 
request  HUD  to  increase  its  Base  Year 
Expense  Level.  Included  in  this  category 
are  existing  IHAs  requesting  subsidy  for 
a  project  or  projects  in  operation  at  least 
one  full  fiscal  year  under  separate  ACC 
for  which  operating  subsidy  has  never 
been  paid,  except  for  IPA  audit  costs. 
This  request  may  be  granted  by  HUD.  in 
its  discretion,  only  where  the  IHA 
establishes  to  HUD's  satisfaction  that 
the  Base  Year  Expense  Level  computed 
under  §  905.710(a)  will  result  in 
operating  subsidy  at  a  level  insufficient 
to  support  a  reasonable  level  of 
essential  services.  The  approved 
increase  cannot  exceed  the  per-unit  per- 
month  amount  by  which  the  top  of  the 
range  exceeds  the  Base  Year  Expense 
Level  or  $10.31. 

(2)  Procedure.  An  IHA  that  is  eligible 
for  an  adjustment  under  paragraph  (a)(1) 
of  this  section  may  only  make  a  request 
for  such  adjustment  once  for  projects 
under  a  particular  ACC,  at  the  time  it 
submits  the  operating  budget  for  the  first 
budget  year  under  PFS.  Such  request 
shall  be  submitted  to  the  HUD  Field 
Office,  which  will  review,  modify  as 
necessary,  and  approve  or  disapprove 
the  request.  A  request  under  this 
paragraph  shall  include  a  calculation  of 
the  amount  per-unit  per-month  of 
requested  increase  in  the  Base  Year 
Expense  Level,  and  shall  show  the 
requested  increase  as  a  percentage  of 
the  Base  Year  Expense  Level. 

(b)  Adjustments  to  estimated 
investment  income.  An  IHA  that  has  an 
estimated  average  cash  balance  of  at 
least  $20,000  shall  submit  a  year-end 
adjustment  to  the  estimated  amount  of 
investment  income  that  was  used  to 
determine  subsidy  eligibility  at  the 
beginning  of  the  IHA's  fiscal  year.  The 
amount  of  the  adjustment  wiU  be  the 
difference  between  the  estimate  and  a 
target  investment  income  amount  based 
on  the  actual  average  yield  on  91-day 
Treasury  bills  for  the  IHA's  fiscal  year 
being  adjusted  and  the  actual  average 
cash  balance  available  for.investment 
during  the  IHA's  fiscal  year,  computed 
in  accordance  with  HUD  requirements. 
HUD  will  provide  the  IHA  with  the 
actual  average  yield  on  91-day  Treasury 
bills  for  the  IHA's  fiscal  year.  Failure  of 
an  IHA  to  submit  the  required 
adjustment  of  investment  income  by  the 
date  due  may,  in  the  discretion  of  HUD, 
result  in  the  withholding  of  approval  of 
future  obligation  of  operating  subsidies 
until  the  adjustment  is  received. 

(c)  Adjustments  to  Utilities  Expense 
Level.  An  IHA  receiving  operating 


subsidy  under  S  905.705,  excluding  those 
IHAs  that  receive  operating  subsidy 
solely  for  IPA  audit  (S  905.720(a)).  shall 
submit  a  year-end  adjustment  regarding 
the  utility  expense  level  approved  for 
operating  subsidy  eligibility  purposes. 
This  adjustment,  which  will  compare  the 
actual  utility  expense  and  consumption 
for  the  IHA  fiscal  year  to  the  estimates 
used  for  subsidy  eligibility  purposes, 
shall  be  submitted  on  forms  prescribed 
by  HUD.  This  request  shall  be  submitted 
to  the  HUD  Field  Office  by  a  deadline 
established  by  HUD,  which  will  be 
during  the  IHA  fiscal  year  following  the 
IHA  fiscal  year  for  which  an  operating 
subsidy  was  received  by  the  IHA, 
exclusive  of  a  subsidy  solely  for  IPA 
audit  costs.  Failure  to  submit  the 
required  adjustment  of  the  utilities 
expense  level  by  the  due  date  may,  in 
the  discretion  of  HUD,  result  in  the 
withholding  of  approval  of  future 
obligation  of  operating  subsidies  until  it 
is  received.  Adjustments  under  this 
subsection  normally  will  be  made  in  the 
IHA  fiscal  year  following  the  year  for 
which  the  adjustment  is  applicable, 
except  as  provided  in  paragraph  (c)(5)  of 
this  section  or  unless  a  repayment  plan 
is  necessary  as  noted  in  paragraph  (d)  of 
this  section. 

(1)  Rates,  (i)  A  decrease  in  the  utilities 
expense  level  because  of  decreased 
utility  rates — to  the  extent  funded  by 
operating  subsidy — will  be  deducted  by 
HUD  from  future  operating  subsidy 
payments.  However,  where  the  rate 
reduction  covering  utilities,  such  as 
water,  fuel  oil,  electricity,  and  gas,  is 
directly  attributable  to  action  by  the 
IHA.  such  as  well-head  purchase  of 
natural  gas,  or  administrative  appeals  or 
legal  action  (beyond  normal  public 
participation  in  ratemaking 
proceedings),  50  percent  of  the  decrease 
will  be  retained  by  the  IHA  for  the  12- 
month  period  following  the  decrease 
(and  the  other  50  percent  will  be 
deducted  from  operating  subsidy 
otherwise  payable). 

(ii)  An  increase  in  the  utilities  expense 
level  because  of  increased  utility  rates — 
to  the  extent  funded  by  operatii^ 
subsidy — will  be  fully  funded  by 
residual  receipts,  if  available  during  that 
fiscal  year,  or  by  increased  operating 
subsidy,  subject  to  availability  of  funds. 

(2)  Consumption,  (i)  Generally,  50 
percent  of  any  decrease  in  the  utilities 
expense  level  attributable  to  decreased 
consumption  (adjusted  for  heating 
degree  days  in  accordance  with 
§  905.715(d)),  after  adjustment  for  any 
utility  rate  change,  will  be  retained  by 
the  IHA;  50  percent  will  be  offset  by 
HUD  against  subsequent  payment  of 
operating  subsidy. 
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(ii)  However,  in  the  case  of  an  IHA 
whose  energy  conservation  measures 
have  been  approved  by  HUD  as         > 
satisfying  the  requirements  of 
S  905.715(g)(1).  the  IHA  may  retain  100 
percent  of  the  savings  from  decreased 
consumption  after  payment  of  the 
amount  due  the  contractor  until  the  term 
of  the  financing  agreement  is  completed. 
The  decreased  consumption  is  to  be 
determined  using  a  heating  degree  day 
adjustment  for  space  heating  utilities 
and  by  adjusting  for  any  utility  rate 
changes.  The  heating  degree  day 
experience  during  the  frozen  rolling  base 
period  will  be  used  instead  of  the  degree 
days  in  the  year  being  adjusted.  The 
documentation  on  the  degree  days  shall 
be  supplied  by  the  IHA  and  is  subject  to 
HUD  approval.  The  savings  realized 
shall  be  applied  in  the  following  order 

(A)  Retention  of  up  to  50  percent  of 
the  total  savings  from  decreased 
consumption  to  cover  training  of  IHA 
employees,  counseling  of  tenants.  IHA 
management  of  the  cost  reduction 
program  and  any  other  eligible  costs; 
and 

(B]  Prepayment  of  the  amount  due  the 
contractor  under  the  contract. 

(iii)  An  increase  in  the  Utilities 
Expense  Level  attributable  to  increased 
consumption  will  be  fully  funded  by 
residual  receipts  after  provision  for 
reserves,  if  available.  If  residual  receipts 
are  not  available  and  the  increase 
would  result  in  a  reduction  of  the 
operating  reserve  below  the  authorized 
maximum,  then  50  percent  of  the  amount 
will  be  funded  by  increased  operating 
subsidy  payments,  subject  to  the 
availaoility  of  funds. 

(3)  Emergency  adjustments.  In 
emergency  cases,  where  an  IHA 
establishes  to  HUD's  satisfaction  that  a 
severe  financial  crisis  would  result  from 
a  utility  rate  increase,  an  adjustment 
covering  only  the  rate  increase  may  be 
submitted  to  HUD  at  any  time  during  the 
IHAs  current  Budget  Year.  Unlike  the 
adjustments  mentioned  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section,  this 
adjustment  shall  be  submitted  to  the 
HUD  Field  office  by  revision  of  the 
original  submission  of  the  estinjated 
Utility  Expense  Level  for  the  fiscal  year 
to  be  adjusted. 

(4)  Documentation.  Supporting 
documentation  substantiating  the 
requested  adjustments  shall  be  retained 
by  the  IHA  pending  HUD  audit, 

(d)  Requests  for  adjustments  to 
projected  average  monthly  dwelling 
rental  income.  Requests  for  adjustments 
to  projected  average  monthly  dwelling 
rental  income  may  be  made  as  follows: 

(1)  Criteria  for  granting  request  An 
IHA  may  request  an  adjustment  to 
projected  average  monthly  dwelling 


rental  income  under  PFS  if  the  IHA  can 
establish  to  HUD's  satisfaction  that  the 
projected  amount  computed  under 
§  905.725  was  not  attained  because  of 
circimfistances  beyond  the  control  of  the 
IHA,  such  as  a  substantial  increase  in 
general  unemployment  in  the  locality,  or 
because  of  a  revision  of  the  IHA's  rent 
schedule  which  has  been  approved  by 
HUD.  The  IHA  shall  also  demonstrate  to 
HUD's  satisfaction  that  it  has 
established  and  is  effectively 
implementing  tenant  selection  criteria  in 
compliance  with  HUD  requirements. 
HUD  shall  have  complete  discretion  to 
approve  completely,  approve  in  part  or 
deny  any  requested  adjustments  to 
projected  average  monthly  dwelling 
rental  income. 

(2)  Procedure.  A  request  for  an 
adjustment  under  this  subsection  shall 
be  submitted  to  the  HUD  Field  Office  by 
a  deadline  established  by  HUD,  which 
will  be  within  twelve  months  following 
the  IHA's  fiscal  year  being  adjusted.  In 
emergency  cases,  however,  where  an 
IHA  establishes  to  HUD's  satisfaction 
that  decreased  rental  income  would 
result  in  a  severe  fincmcial  crisis,  a 
request  for  adjustments  may  be 
submitted  to  HUD  at  an  earlier  time. 

(e)  Energy  conservation  financing.  If 
HUD  has  approved  an  enet:gy 
conservation  contract  under 
§  905.715(g)(2),  then  the  IHA  is  eligible 
for  additional  operating  subsidy  each 
year  of  the  contract  to  amortize  the  cost 
of  the  energy  conservation  measures 
under  the  contract  subject  to  a 
maximum  annual  linut  equal  to  the  cost 
savings  for  that  year  (and  a  maximum 
contract  period  of  12  years). 

(1)  Each  year,  the  energy  cost  savings 
would  be  determined  as  follows: 

(i)  The  consumption  level  that  would 
have  been  expected  if  the  energy 
conservation  measure  had  not  been 
undertaken  would  be  adjusted  for  the 
Heating  Degree  Days  experience  for  the 
year,  and  for  any  change  in  utility  rate. 

(ii)  The  actual  cost  of  energy  (of  the 
type  affected  by  the  energy  conservation 
measure)  after  implementation  of  the 
energy  conservation  measure  would  be 
subtracted  from  the  expected  energy 
cost,  to  produce  the  energy  cost  savings 
for  the  year.  (See  also  paragraph 
(c)(2)(ii)  of  this  section  for  retention  of 
consumption  savings.) 

(2)  If  the  cost  savings  for  any  year 
during  the  contract  period  is  less  than 
the  amount  of  operating  subsidy  to  be 
made  available  under  this  paragraph  (e) 
to  pay  for  the  energy  conservation 
measure  in  that  year,  the  deficiency  will 
be  offset  against  the  IHA's  operating 
subsidy  eligibility  for  the  IHA's  next 
fiscal  year. 


(3)  If  energy  cost  savings  are  less  than 
the  amount  necessary  to  meet 
amortization  payments  specified  in  a 
contract,  the  contract  term  may  be 
extended  (up  to  the  12-year  limit)  if 
HUD  determines  that  the  shortfall  is  the 
result  of  changed  circumstances  rather 
than  a  miscalculation  or 
misrepresentation  of  projected  energy 
savings  by  the  contractor  or  IHA.  The 
•  contract  term  may  only  be  extended  to 
accommodate  payment  to  the  contractor 
and  associated  direct  costs. 

(f)  Formal  review  process  (1992) — (1) 
Eligibility  for  consideration.  Any  IHA 
with  an  established  Allowable  Expense 
Level  may  request  to  use  a  revised 
Allowable  Expense  Level  for  its 
requested  budget  year  that  starts  on  or 
after  April  1, 1992  (and  ends  during 
calendar  year  1993). 

[2)  Eligibility  for  adjustment,  (i)  If  an 
IHA's  AEL  for  the  budget  year  that  ends 
during  calendar  year  1992  is  either  less 
than  85  percent  of  the  Formula  Expense 
Level  or  more  than  115  percent  of  the 
Formula  Expense  Level,  as  calculated 
using  the  revised  formula  and  the 
characteristics  for  the  IHA  and  its 
conununity,  then  the  IHA's  AEL  for  the 
budget  year  that  ends  during  calendar 
year  1993  is  subject  to  adjustment  at  the 
IHA's  request.  The  revised  formula 
expense  level  for  the  fiscal  year  ending 
during  calendar  year  1992  is  the  IHA's 
value  of  the  following  formula,  after 
updating  by  the  local  inflation  factors 
from  FY  1989  to  the  requested  budget 
year. 

(ii)  The  revised  formula  is  the  sum  of 
the  following  six  numbers: 

(A)  The  number  of  pre-1940  rental 
units  occupied  by  poor  households  in 
1980  as  a  percentage  of  the  1980 
population  of  the  community  multiplied 
by  a  weight  of  7.954.  This  Census-based 
statistic  applies  to  the  county  of  the 
IHA.  except  that,  if  the  IHA  has  80 
percent  or  more  of  its  units  in  an 
incorporated  city  of  more  than  10,000 
persons,  it  uses  city-specific  data. 
County  data  %vill  exclude  data  for  any 
incorporated  cities  of  more  than  10,000 
persons  within  its  boundaries. 

(B)  The  Local  Government  Wage  Rate 
multiplied  by  a  weight  of  116.496.  The 
wage  rate  used  is  a  figure  determined  by 
the  Bureau  of  Labor  statistics.  It  is  a 
county-based  statistic,  calibrated  to  a 
unit-weighted  IHA  standard  of  1.0.  For 
multi-county  IHAs,  the  local  government 
wage  is  unit-weighted.  For  this  formula, 
the  local  government  wage  index  for  a 
specific  county  cannot  be  less  than  85 
percent  or  more  than  115  percent  of  the 
average  local  government  wage  for 
counties  of  comparable  population  and 
metro/non-metro  status,  on  a  state-by-    ' 
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slate  basis.  In  addition,  for  counties  of 
more  than  150,000  population  in  1980, 
the  local  government  wage  cannot  be 
less  than  85  percent  or  more  than  115 
percent  of  the  wage  index  of  private 
employment  determined  by  the  Bureau 
of  Labor  Statistics  and  the  rehabilitation 
cost  index  of  labor  and  materials 
determined  by  the  R.S.  Means  Company, 
(c)  The  lesser  of  the  current  number  of 
the  IHA  's  two  or  more  bedroom  units 
available  for  occupancy,  or  15,000  units, 
multiplied  by  a  weight  of  .002896. 

(D)  The  current  ratio  of  the  number  of 
the  IHA 's  two  or  more  bedroom  units 
available  for  occupancy  in  high-rise 
family  projects  to  the  number  of  all  the 
IHA 's  units  available  for  occupancy 
multiplied  by  a  weight  of  37.294.  For  this 
indicator,  a  high-rise  family  project  is 
defined  as  averaging  1.5  or  more 
bedrooms  per  unit  available  for 
occupancy  and  averaging  35  or  more 
units  available  for  occupancy  per 
building  and  containing  at  least  one 
building  with  units  available  for 
occupancy  that  is  5  or  more  stories  high. 

(E)  The  current  ratio  of  the  number  of 
the  IHA 's  three  or  more  bedroom  units 
available  for  occupancy  to  the  number 
of  all  the  IHA 's  units  available  for 
occupancy  multiplied  by  a  weight  of 
22.303. 

(F)  An  equation  calibration  constant 
of -.2344. 

[3)  Procedure.  If  an  IHA  wants  to 
request  a  revision  to  its  AEL  it  should 
determine  whether  its  AEL  for  the  fiscal 
year  endihg  in  calendar  year  1992  (for 
purposes  of  this  section,  the  "unrevised 
AEL")  is  either  less  than  85  percent  of 
the  Formula  Expense  Level  or  more  than 
115  percent  of  the  Formula  Expense 
Level.  Then,  in  Ueu  of  using  the 
unrevised  AEL  as  the  basis  for 
developing  the  IHA's  AEL  and  operating 
budget  for  the  fiscal  year  ending  in 
calendar  year  1993.  the  IHA  will  use  85 
percent  of  the  FEL  (if  this  is  higher  than 
the  unrevi»ed  AEL)  or  115  percent  of  the 
FEL  (if  this-is  lower  than  the  unrevised 
AEL).  If  an  IHA  has  submitted  its 
original  operating  budget  before  the 
publication  of  a  change  to  the  PFS 
handbook  containing  forms  and 
instructions  necessary  to 
implementation  of  this  regulatory 
change,  the  IHA  shall  submit  a  revision 
to  its  operating  budget  with  calculations 
based  on  the  new  AEL  within  60  days  of 
the  publication  of  the  handbook  change. 
If  an  IHA  requests  such  revision  of  its 
AEL  in  connection  with  submission  of 
an  operating  budget  and  its  current  AEL 
is  within  85  to  115  percent  of  the  FEL 
HUD  will  not  adjust  the  AEL.  If  an  IHA 
requests  revision  and  its  AEL  is  not 
within  85  to  115  percent  of  the  FEL,  HUD 
will  increase  it  to  85  percent  or  decrease 


it  to  115  percent.  The  revised  Allowable 
Expense  Levels  approved  by  HUD  will 
be  put  into  effect  for  the  IHA's  budget 
year  that  begins  on  or  after  April  1, 1992 
(and  thus  ends  in  calendar  year  1993). 

(g)  Additional  HUD-initiated 
adjustments.  Notwithstanding  any  other 
provisions  of  this  subpart.  HUD  may  at 
any  time  make  an  upward  or  downward 
adjustment  in  the  amount  of  the  IHA's 
operating  subsidy  as  result  of  data 
subsequently  available  to  HUD  which 
alters  projections  upon  which  the 
approved  operating  subsidy  was  based. 
Normally  adjustments  shall  be  made  in 
total  in  tfie  IHA  fiscal  year  in  which  the 
needed  adjustment  is  determined; 
however,  if  a  downward  adjustment 
would  cause  a  severe  financial  hardship 
on  the  IHA,  the  HUD  Field  office  may 
establish  a  recovery  schedule  which 
represents  the  minimum  number  of 
years  needed  for  repayment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0029) 


§  905.735    Transition  funding  for  excessive 
high-cost  IHAs. 

If  an  IHA's  Base  Year  Expense  Level 
exceeds  its  allowable  expense  level, 
computed  as  provided  in  §  905.710.  for 
any  budget  year  under  PFS,  the  IHA 
may  be  eligible  for  transition  funding. 
Transition  funding  shall  be  an  amount 
not  to  exceed  the  difference  between  the 
Base  Year  Expense  Level  and  the 
allowable  expense  level  for  the 
requested  budget  year,  multiplied  by  the 
number  of  units  months  available.  HUD 
shall  have  the  right  to  discontinue 
payment  of  all  or  part  of  the  transition 
funding  in  the  event  HUD  at  any  time 
determines  that  the  IHA  has  not 
achieved  a  satisfactory  level  of 
management  efficiency,  or  is  not  making 
efforts  satisfactory  to  HUD  to  improve 
its  management  performance. 

§  905.740    Operating  reserves. 

(a)  Use  of  operating  reserves.  HUD 
will  not  approve  an  operating  budget  or 
operating  budget  revision  which 
proposes  to  use  operating  reserve  funds 
that  would  cause  the  reserve  balance  to 
fall  below  40  percent  of  the  maximum 
operating  reserve  for  the  requested 
budget  year,  unless  the  IHA  fully 
documents  that  such  decreased  reserve 
level  will  be  sufficient  to  meet  the 
working  capital  needs  of  the  IHA.  If 
operating  reserves  are  used  in  excess  of 
the  amount  approved  by  HUD  in  the 
operating  budget.  HUD  is  not  obligated 
to  provide  additional  operating  subsidy 
to  restore  such  funds. 

(b)  Augmentation  of  the  operating 
reserve.  The  PFS  does  not  specifically 
provide  operating  subsidy  to  augment 
the  IHA's  operating  reserve.  However. 


the  full  amount  of  the  IHA's  operating 
subsidy  eligibility  may  be  provided  to 
the  IHA,  and  some  part  or  all  of  this 
amount  may  be  used  to  augment  the 
operating  reserve  as  long  as  the 
estimated  year-end  reserve  balance,  as 
shown  in  the  approved  operating  budget 
for  the  year  for  which  the  funds  are 
requested,  does  not  exceed  the 
maximum  operating  reserve  amount  as 
shown  in  the  same  operating  budget. 

§  905.745    Operating  budget  submission 
and  approval. 

(a)  Required  board  resolution.  In 
addition  to  other  budget  documentation 
required  by  HUD,  each  operating  budget 
or  operating  budget  revision  submitted 
to  HUD  in  accordance  with  the 
provisions  of  PFS  shall  include  a 
certified  copy  of  a  resolution  of  the 
board  of  commissioners  stating  that  the 
board  has  reviewed  and  approved  the 
operating  budget  or  operating  budget 
revision  and  has  found: 

(1)  That  the  proposed  expenditures 
are  necessary  in  the  efficient  and 
economical  operation  of  the  housing  for 
the  purpose  of  serving  low  income 
families. 

(2)  That  the  financial  plan  is 
reasonable  in  that: 

(i)  It  indicates  a  source  of  funding 
adequate  to  cover  all  proposed 
expenditures. 

(ii)  It  does  not  provide  for  use  of 
Federal  funding  in  excess  of  that 
payable  under  the  provisions  of  these 
regulations. 

(3)  That  all  proposed  rental  charges 
and  expenditures  will  be  consistent  with 
provisions  of  law  and  the  annual 
contributions  contract. 

(b)  HUD  limited  operating  budget 
review.  Detailed  HUD  review  of  the 
operating  budgets  or  operating  budget 
revisions  normally  will  be  limited  to  the 
prescribed  PFS  forms.  Under  this 
procedure,  although  the  operating 
budget  normally  will  not  be  reviewed  in 
depth,  the  operating  reserve  calculation 
in  all  cases  will  be  examined  and  budget 
modifications  will  be  made  where  the 
operating  reserve  provisions  are  not  in 
accordance  with  HUD  requirements.  In 
addition,  if  the  HUD  Field  Office  finds 
that  an  operating  budget  is  incomplete, 
includes  illegal  or  ineligible 
expenditures,  mathematical  errors  or 
errors  in  the  application  of  accounting 
procedures,  or  is  otherwise 
unacceptable,  the  HUD  Field  Office 
shall  modify  or  disapprove  the  operating 
budget.  The  HUD  Field  Office  may  at 
any  time  require  the  submission  by  the 
IHA  of  further  information  regarding  an 
operating  budget  or  operating  budget 
revision. 
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(c)  Withdrawal  by  HUD  of  limited 
operating  budget  review.  HUD  reserves 
the  right  at  any  time  to  deviate  from  the 
limited  operating  budget  review 
provided  in  paragraph  (b)  of  this  section 
if  HUD  finds  that  the  IHA  is  operating 
its  program  in  a  manner  which  threatens 
the  future  serviceabihty,  efficiency, 
economy,  or  stability  of  the  housing  that 
it  operates.  If  such  action  is  deemed 
necessary,  the  HUD  Field  Office  will 
normally  notify  the  IHA  before  its 
submission  of  the  operating  budget  that 
HUD  will  subject  the  operating  budget 
to  a  detailed  review.  When  the  IHA's 
operation  no  longer  threatens  the  future 
serviceability,  efficiency,  economy  or 
stability  of  the  housing.  HUD  will  notify 
the  IHA  that  the  limited  review  as 
provided  in  paragraph  (b)  of  this  section 
is  being  reinstated. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0026) 

§  905.750    Payment  procedure  for 
operating  aubsidy  under  PFS. 

(a)  General.  Subject  to  the  availability 
of  funds,  payments  of  operating  subsidy 
under  PFS  shall  be  made  generally  by 
electronic  fimds  transfers,  based  on  a 
schedule  submitted  by  the  IHA  and 
approved  by  HUD,  reflecting  the  IHA's 
projected  cash  needs.  The  schedule  may 
provide  for  several  payments  per  month. 
If  an  IHA  has  an  unanticipated, 
immediate  need  for  disbursement  of 
approved  operating  subsidy,  it  may 
make  an  informal  request  to  HUD  to 
revise  the  approved  schedule.  (Requests 
■by  telephone  are  acceptable.) 

(b)  Payments  procedure.  In  the  event 
that  the  amount  of  operating  subsidy 
has  not  been  determined  by  HUD  as  of 
the  beginning  of  an  IHA's  budget  year 
under  these  PFS  regulations,  annual  or 
monthly  or  quarterly  payments  of 
operating  subsidy  shall  be  made,  as 
provided  in  paragraph  (a)  of  this  section, 
based  upon  the  amount  of  the  IHA's 
operating  subsidy  for  the  previous 
budget  year  or  such  other  amount  as 
HUD  may  determine  to  be  appropriate. 

(c)  Availability  of  funds.  In  the  event 
that  insufficient  funds  are  available  to 
make  payments  approvable  under  PFS 
for  operating  subsidy  payable  by  HUD. 
HUD  shall  have  complete  discretion  to 
revise,  on  a  pro  rata  basis  or  other  basis 
established  by  HUD,  the  amounts  of 
operating  subsidy  to  be  pdid  to  IHAs. 

§  905.755  Paymenta  of  operating  subatdy 
conditioned  upon  reexamination  of  income 
of  familiea  In  occupancy. 

(a)  Policy.  The  income  and 
composition  of  each  family  shallbe 
reexamined  at  least  annually  (see 
§  905.315).  IHAs  must  be  in  compliance 
with  this  reexamination  requirement  to 


be  eligible  to  receive  full  operating 
subsidy  payments. 

(b)  IHAs  in  compliance  with 
requirements.  Each  submission  of  the 
original  operating  budget  for  a  fiscal 
year  shall  be  accompanied  by  a 
certification  by  the  IHA  that  it  is  in 
compliance  with  the  annual  income 
reexamination  requirements  and  that 
rents  have  been  or  will  be  adjusted  in 
accordance  with  subpart  D  of  this  p&rt. 

(c)  IHAs  not  in  compliance  with 
requirements.  Any  ]i\A  not  in 
compliance  with  the  annual  income 
reexamination  requirement  at  the  time 
of  operating  budget  submission  shall 
furnish  to  the  HUD  Field  Office  a  copy 
of  the  procedure  it  is  using  to  attain 
comphance  and  a  statement  of  the 
number  of  famihes  that  have  undergone 
reexamination  during  the  twelve  months 
preceding  the  date  of  the  operating 
budget  submission,  or  the  revision 
thereof.  If.  on  the  basis  of  such 
submission,  or  any  other  information, 
the  Field  Office  Director  determines  that 
the  IHA  is  not  substantially  in 
compliance  with  the  annual  income 
reexamination  requirement.  HUD  shall 
withhold  payments  to  which  the. IHA 
might  otherwise  be  entitled  under  this 
part,  equal  to  his  or  her  estimate  of  the 
loss  of  rental  income  to  the  IHA 
resulting  from  its  failure  to  comply  with 
those  requirements. 

(Information  collection  requirements 
contained  in  this  section  have  been  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2577-0028) 

S  905.760    Determining  Actual  Occupancy 
Percentage. 

For  each  requested  budget  year 
beginning  on  or  after  July  1, 1986.  the 
IHA  shall  determine  the  percentage  of 
occupancy  for  all  project  units  included 
in  the  utiit  months  available  (actual 
occupancy  percentage],  at  its  option, 
either: 

(a)  For  the  last  day  of  the  month  that 
ends  six  months  before  the  beginning  of 
the  requested  budget  year,  or 

(b)  Based  on  the  average  occupancy 
during  the  month  ending  six  months 
before  the  beginning  of  the  requested 
budget  year.  If  the  IHA  elects  to  use  an 
average,  it  shall  maintain  a  record  of  its 
computation  of  its  actual  occupancy 
percentage.  The  actual  occupancy 
percentage  shall  be  adjusted  to  reflect 
expected  changes  in  occupancy  because 
of  modernization,  new  development, 
demolition  or  disposition  in  order  to 
reflect  the  expected  average  occupancy 
rate  throughout  the  year.  If,  after  that 
date,  there  are  changes,  up  or  down,  in 
occupancy  because  of  modernization, 
new  development,  demolition,  or 
disposition  not  reflected  in  the 


adjustment,  the  IHA  shall  submit  a 
budget  revision  to  reflect  the  actual 
change  in  occupancy  due  to  these 
actions. 

§  905.770    Comprehenaive  Occupancy  Plan 
requirements. 

(a)  IHAs  that  may  submit  a 
Comprehensive  Occupancy  Plan.  An 
IHA  may  prepare  and  submit  a  COP  to 
HUD  in  accordance  with  the  provisions 
of  this  section: 

(1)  For  its  first  requested  budget  year 
beginning  on  or  after  July  1. 1986,  if  the 
IHA  has  an  actual  occupancy 
percentage  (5  905.760)  less  than  97 
percent,  and  has  more  than  five  vacant 
units,  not  solely  because  of  vacant,  on- 
schedule  modernization  units  (as 
defmed  in  S  905.725(b)(3)(v));  or 

(2)  For  a  requested  budget  year 
beginning  on  or  after  July  1. 1987.  if: 

(i)  The  IHA  projects  an  actual 
occupancy  percentage  (5  905.760)  for  the 
requested  budget  year  of  less  than  97 
percent  and  has  more  than  five  vacant 
units,  other  than  vacant,  on-schedule 
modernization  units; 

(ii)  The  IHA  is  not  currently  a  low 
occupancy  IHA.  that  is.  the  IHA  had  an 
actual  occupancy  percentage 
determined  under  S  905.760  for  the 
ciirrent  requested  budget  year  that 
equalled  or  exceeded  97  percent  or  had 
five  or  fewer  vacant  units  other  than 
vacant,  on-schedule  modernization 
units;  and 

(iii)  The  IHA  is  not  currently  under  a 
COP. 

(b)  Comprehensive  Occupancy  Plan 
content  A  COP  shall  provide  a  general 
IHA-wide  strategy  for  returning  to 
occupancy  or  deprogramming  all  vacant 
units  and  a  specific  strategy  for 
returning  to  occupancy  or 
deprogramming  imits  for  each  project 
that  has  an  occupancy  percentage  of 
less  than  97  percent 

(1)  The  general  IHA-wide  strategy  for 
returning  to  occupancy  or 
deprogramming  all  vacant  units  shall 
specify  management  actions  the  IHA  is 
taking  or  intends  to  take  to  eliminate 
vacancies,  such  as  revised  occupancy 
policies,  actions  to  reduce  time  to  return 
vacated  units  to  occupancy,  and 
identification  of  the  need  to  use  the 
exception  for  nonelderly  tenants  in 
elderly  projects,  and  shall  include  a 
schedule  for  completing  these  actions. 

(2)  The  project-specific  strategy  shall: 
(i)  Identify  each  project  that  has  a 

percentage  of  occupancy  less  than  97 
percent. 

(ii)  State  the  project-specific  actions 
the  IHA  is  taking  or  intends  to  take  to 
eliminate  vacancies,  such  as: 

(A)  Modernization. 
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(B)  Demolition. 

(C)  Disposition. 

(D)  Change  in  occupancy  policy,  or 

(E)  Physical  or  management 
improvements;  and 

(iii)  For  each  project  identified 
include  a  schedule  for  completing  these 
actions  and  returning  the  units  to 
occupancy. 

(3)  The  COP  shall  also  include  yearly 
IHA-wide  occupancy  goals  and  yearly 
occupancy  goals  for  each  project  with 
an  occupancy  rate  below  97  percent 
stated  for  each  year  until  there  is  a 
projected  IHA-wide  occupancy  rate  of 
at  least  97  percent  or  an  estimate  that 
the  IHA  will  have  five  or  fewer  vacant 
units,  excluding  units  that  are  vacant, 
on-schedule  modernization  units.  These 
goals  should  reflect  the  average 
occupancy  percentage  for  each  year. 
The  yearly  occupancy  goals  (both  IHA- 
wide  and  project  specific)  for  the  first 
year  of  a  COP  that  is  submitted  with  an 
IHA's  budget  for  its  first  requested 
budget  year  beginning  on  or  after  July  1. 
1986,  shall  take  into  account  actions 
taken  by  the  IHA  from  August  2, 1985,  to 
reduce  vacancies. 

(c)  Time  for  submitting  a 
Comprehensive  Occupancy  Plan.  An 
IHA  that  submits  a  COP  to  HUD  for 
approval  in  accordance  with  paragraph 
(a)  of  this  section  shall  submit  the  COP 
with  its  budget 

(d)  Maximum  term  of  a 
Comprehensive  Occupancy  Plan.  (1) 
Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  a  COP: 

(i)  Submitted  for  an  IHA's  first 
requested  budget  year  beginning  on  or 
after  July  1. 1986,  shall  be  for  a  period 
approved  by  HUD  as  reasonable,  which 
shall  not  exceed  five  years;  or 

(ii)  Submitted  for  a  requested  budget 
year  beginning  on  or  after  July  1. 1987. 
shall  be  for  a  period  of  one  or  two  years, 
as  approved  by  HUD. 

(2)  A  COP  that  exceeds  the  maximum 
period  provided  in  paragraphs  (d)(1)  (i) 
or  (ii)  of  this  section  may  be  approved 
only  if  the  Assistant  secretary  for  Public 
and  Indian  Housing  has  given  written 
authorization  for  such  longer  period 
before  the  approval  of  the  COP. 

(e)  Local  governing  body  review.  The 
IHA  shall  have  the  COP  reviewed  by  the 
local  governing  body  for  comment  and 
shall  submit  any  comments  from  the 
local  governing  body  to  HUD  with  the 

COP. 

(f)  HUD  review  of  Comprehensive 
Occupancy  Plan.  If  HUD  fails  to 
approve,  disapprove  or  otherwise 
substantively  comment  on  a  COP  within 
45  days  of  receipt  of  the  plan,  the  IHA- 
wide  yearly  occupancy  goal  for  the  first 
year  of  the  COP  shall  be  considered 
approved  for  the  purpose  of  determining 


the  IHA's  projected  occupancy 
percentage  under  paragraph  (h)  of  this 
section. 

(g)  Projected  Occupancy  Percentage 
(Comprehensive  Occupancy  Plan).  An 
IHA  that  has  a  HUD-approved  COP 
shall  use  as  its  projected  occupancy 
percentage  for  computing  its  projected 
operating  income  level  under  5  908.725 
the  greater  of  its  actual  occupancy 
percentage,  as  determined  under 
§  905.760  or  its  approved,  yearly  IHA- 
wide  occupancy  goal  adjusted,  as 
necessary,  to  discount  units  that  are 
vacant  for  reasons  beyond  the  IHA's 
control,  as  provided  in  paragraph  (i)  of 
this  section. 

(h)  Units  vacant  for  reasons  beyond 
an  IHA 's  control.  A  vacant  unit  is 
considered  vacant  for  reasons  beyond 
an  IHA's  control  only  if  the  unit  is 
located  in  a  project  that  meets  one  of  the 
following  conditions: 

(1)  The  IHA  has  applied  for 
modernization.  HUD  cannot  fund  the 
project  because  of  lack  of  sufficient 
fxmding.  and  it  is  expected  that  the  units 
will  be  occupied  when  the  units  are 
modernized. 

(2)  The  vacant  units  are  vacant,  on- 
schedule  modernization  units. 

(3)  The  units  are  vacant  because  of 
natural  disasters,  or  as  a  result  of  court- 
ordered,  or  HUD-approved.  constraints 
relating  to  Title  VI  of  the  Civil  Rights 
Act  of  1964. 

(Infonnation  collection  requirements  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  numl)er  2577-0066) 

Subpart  K— Energy  Audits,  Energy 
Conservatton  MeasufM  and  Utility 
Allowances 

S  905J01    PurpoM  and  appHcabiHty. 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  implement  HUD  policies  in 
support  of  national  energy  conservation 
goals  by  reducing  energy  consumption, 
with  consequent  reduction  of  operating 
costs  of  IHA -owned  housing  projects,  by 
requiring  that  IHAs  conduct  energy 
audits  and  undertake  certain  cost- 
effective,  energy  conservation  measures. 
Energy  audits  will  determine  what 
energy  conservation  measures  will  be 
cost-effective  and  will  establish 
priorities  for  funding  those  measures 
found  to  be  cost-effective.  This  subpart 
also  provides  for  the  establishment  of 
utility  allowances  for  tenants  based  on 
reasonable  consumption  of  utilities  by 
an  energy-conscious  household. 

(b)  Applicability.  The  provisions  of 
this  subpart  apply  to  all  IHAs  with  IHA- 
owned  housing  including  Mutual  Help 
and  Turnkey  III. 


Energy  Audits  and  Energy  Conservatioi^ 
Measures 

S  905.80S    Requlremants  for  energy  audits. 

All  IHAs  shall  complete  an 
appropriate  energy  audit  for  each  IHA- 
owned  project  under  management  in 
accordance  with  the  schedule  specified 
in  §  905.822.  Energy  audits  shall  be 
conducted  by  IHA  personnel  or 
consultants  as  appropriate.  Standards 
for  energy  audits  shall  be  equivalent  to 
State  standards  for  energy  audits  or  as 
approved  by  HUD.  Energy  audits  shall 
analyze  all  of  the  energy  conservation 
measures  specified  in  5  905.807  that  are 
pertinent  to  the  type  of  buildings  and 
equipment  operated  by  the  IHA.  The     j 
objective  of  each  audit  shall  be  to         i 
determine  the  areas,  if  any.  in  need  of 
improvements  that  will  reduce  the  need 
for  energy.  For  each  improvement 
analyzed,  the  energy  audit  shall 
determine  the  period  of  time  needed  to 
recover  its  capital  cost.  In  making  this 
computation,  the  estimated  cost  of 
accomplishing  each  energy  conservation 
measure  shall  be  divided  by  the  net 
annual  savings  estimated  from  the 
measure  to  determine  the  period,  in 
number  of  years,  needed  to  recover  the 
cost  through  savings.  For  example: 

(a)  The  existing  ceiling  insulation  in  a 
building  has  a  value  of  R-11.  By  adding 
additional  insulation  to  a  value  of  R-22, 
the  annual  savings  in  heating  costs  will 
amount  to  $1,000. 

(b)  The  cost  in  installing  the 
additional  insulation  is  estimated  to  be 
$7,500. 

(c)  The  "pay-back"  period  is:  $7,500/ 
$1,000=7.5  years. 

§  905.807    Energy  conservation  measures. 

IHAs  shall  consider  the  following 
energy  conservation  measures  and  shall 
conduct  an  energy  audit  for  each 
measure  if  there  is  reason  to  believe, 
based  upon  age  of  buildings,  etc..  that 
they  may  be  cost-effective: 

(a)  Installation  of  individual  utility 
meters.  Benefit  cost  analyses  for 
individual  utility  meters  shall  continue 
to  be  made  in  accordance  with 
§  905.842.  However,  priority  for  funding 
of  utility  meters  will  be  considered  on 
the  basis  of  their  pay-back  period. 

(b)  Ceiling  insulation. 

(c)  Insulation  of  bare  hot  water  or 
steam  pipes. 

(d)  Caulking  and  sealants  in  building 
joints. 

(e)  Weatherstripping  for  doors  and 
windows. 

(f)  Clock  thermostats  for  units  with 
individual  heating  controls.  ' 

(g)  Exterior  insulation  for  hot  water 
heaters  located  in  unheated  spaces. 
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(h)  Insulation  for  air  ducts  in  unhealed 
spaces. 

(i)  Storm  doors  and  windows, 
replacement  of  single  glazed  windows 
with  double  glazed  windows. 

(j)  Replacement  of  incandescent 
fixtures  in  public  spaces  with  higher 
efficiency  lighting. 

(k)  Flow  r^strictors  for  hot  water  lines 
to  shower  heads  or  faucets. 

(1)  Thermostatic  radiator  valves. 

(m)  Floor  insulation  over  unhealed 
crawl  spaces. 

(n)  Exterior  wall  insulation. 

(o)  Improved  burners  for  oil-fired 
heating  equipment. 

(p)  Improved  boiler  controls  for 
central,  group,  or  building  heating 
plants. 

(q)  Separate  boilers  for  domestic  hot 
water  in  central,  group,  or  building 
heating  plants. 

(r)  Heat  pumps  to  replace  existing 
electric  resistance  heating  systems. 

(s)  Capacitors,  peak  load  controllers, 
time  clock  controls  and  other  equipment 
thai  will  lower  the  cost  of  electricity. 

(t)  Other  energy  conservation 
measures  that  an  IHA  considers  may  be 
cost  effective. 

(u)  Solar  energy  systems.  (The  pay- 
back period  for  these  systems  shall  be 
calculated  by  multiplying  the  amount  of 
the  estimated  net  savings  by  two.  This  is 
because  solar  energy  is  renewable  and 
because  anticipated  cost  increases  in 
non-renewable  energy  are  not  to  be 
considered  in  calculating  their  pay-back 
period.) 

§905.810    Onter  Of  funding. 
.  (a)  Within  the  funds  available  to  an 
IHA.  energy  conservation  measures  will 
be  accomplished  in  the  order  of  "pay- 
back" periods,  with  those  having  the 
shortest  pay-back  periods  funded  first. 
However,  HUD  Field  Offices  should 
permit  IHAs  to  make  adjustments  to  this 
funding  order  because  of  insufficient 
funds  to  accomplish  high  cost  ECMs  or  a 
situation  in  which  an  ECM  with  a  longer 
pay-back  period  can  be  more  efficiently 
installed  in  conjunction  with  other 
planned  modernization.  Field  Offices 
mayliot  authorize  installation  of 
individual  utility  meters  that  measure 
the  energy  or  fuel  used  for  space  heating 
in  dweUing  units  that  need  substantial 
weatherization,  when  installation  of 
meters  would  result  in  economic  '- 

hardship  for  tenants.  In  these  cases,  the 
ECMs  related  to  weatherization  must  be 
accomplished  before  the  installation  of 
individual  utility  meters. 

(b)  For  example,  by  means  of  an 
energy  audit  of  an  IHA-owned  project, 
an  IHA  determines  the  following  order 
of  funding  for  energy  conservation 
measures: 


Energy  conservation  rrwasure 


Weatt>erstfip  doors _. 

Ceiling  msuiation „ 

Electnc  checkmeters 

dock  theriTKWtats....^ 

Storm  windouvs  and  doors 
Improved  lx)tter  controls ... 
Solar  not  water  heaters .... 


Pay-t>acli 
(years) 


15 

4.5 
5.2 
5.7 
7.1 
10.3 
147 


(c)  The  IHA  shall  accomplish  these 
energy  conservation  measures  in  the 
order  listed,  to  the  extent  fimds  are 
available.  If,  however,  insufficient  funds 
would  be  available  for  ceiling  insulation 
but  there  w|Hdd  be  su^icient  funds  for 
clock  therniostats,  installation  of  the 
latter  could'  be  approved.  Also,  electric 
checkmeters  can  be  delayed  until  after 
storm  windows  and  doors  are  installed 
if  the  project  is  designed  for  electricity 
to  be  used  tor  space  heating  dwellings. 

§905.812    Funding. 

(a)  The  cost  of  accomplishing  cost- 
effective  energy  conservation  measures, 
including  the  cost  of  performing  energy 
audits,  shall  be  funded  from  operating 
funds  of  the  IHA  to  the  extent  feasible. 
When  sufficient  operating  funds  are  not 
available  for  this  purpose,  such  costs  are 
eligible  for  inclusion  in  a  modernization 
program,  for  funding  from  any  available 
development  fimds  in  case  of  projects 
still  in  development  or  for  other 
available  funds  that  HUD  may  designate 
to  be  used  for  energy  conservation. 

(b)  If  an  IHA  finances  energy 
conservation  measures  from  sources 
other  than  CIAP  or  operating  reserves, 
such  as  on  the  basis  of  a  promise  to 
repay,  HUD  may  agree  to  provide 
adjustments  in  its  calculation  of  the 
IKA's  operating  subsidy  eligibility  under 
the  PFS  for  the  project  and  utility 
involved  if  the  financing  arrangement  is 
cost-beneficial  to  HUD.  To  receive  the 
benefit  of  this  type  of  adjustment,  an 
IHA's  repayments  may  not  exceed  the 
cost  of  the  energy  saved  as  a  result  of 
the  energy  conservation  measures 
during  a  period  not  to  exceed  12  years. 
See  S  905.730(e)  of  this  chapter. 

§  905.815    Energy  conservation  e^iulpment 

In  purchasing  original  or.  when 
needed,  replacement  equipment,  IHAs 
shall  acquire  only: 

(a)  Equipment  that  meets  or  exceeds 
the  minimum  efficiency  requirements 
established  by  the  U.S.  Department  of 
Energy. 

(b)  Gas  cooking  ranges  that  are 
equipped  with  electric  or  mechanical 
ignition  in  lieu  of  standing  pilot  lights 
unless  a  life  cycle  cost  analysis  made  by 
the  IHA  determines  that  standing  pilot 
lights  are  more  economical  over  the 
expected  life  of  the  ranges. 


(c)  Gas  furnaces  and  space  heaters 
that  are  equipped  with  automatic 
electric  ignition  and  automatic  flue 
dampers. 

(d)  Electric  refrigerators,  cooking 
ranges  and  domestic  hot  water  heaters 
that  are  of  the  highest  efiidency  offered 
by  a  manufacturer  for  the  type  and  size 
required,  unless  a  life-cycle  cost 
analysis  determines  that  the  less 
efficient  model  is  more  economical  over 
the  life  of  the  appliance. 

(e)  New  and  replacement  space 
heating  thermostats  that  have  been 
factory  set  for  a  maximum  temperature 
of  no  more  than  75  degrees  F  for  elderly 
dwelling  units  and  72  degrees  F  for  non- 
elderly  dweUing  units. 

(f)  In  case  of  any  conflicts  between 
the  requirements  of  paragraph  (a)  of  this 
section  and  those  of  paragraphs  (b) 
through  (e)  of  this  section.  IHAs  shall 
follow  the  requirements  of  paragraph 
(a). 

§  905.820    Energy  coneervatton  practtcee. 

In  the  operation  of  their  facilities. 
IHAs  shall  follow  operating  practices 
directed  to  maximum  energy 
conservation.  Such  practices  shall 
include,  but  not  be  limited  to,  the 
following: 

(a)  The  temperature  of  domestic  hoi 
water  at  the  taps  shall  not  exceed  120 
degrees  F. 

(b)  All  standing  pilot  Ughts  in  gas 
furnaces  or  space  heaters  shall  be 
extinguished  during  the  non-heating 
season. 

§905.822    Compliance  schedule. 

(a)  The  energy  audits  required  in 

§  905.805  shall  be  completed  no  later 
than  36  months  after  June  1980. 

(b)  For  approval  of  modernization 
funding  after  September  30, 1990.  an 
IHA  shall  have  completed  an  energy 
audit  on  the  project  before  submission 
of  the  final  application  for 
modernization. 

(c)  All  energy  conservation  measures 
determined  by  energy  audits  to  be  cost 
effective  shall  be  accomplished  as  funds 
are  available. 

(d)  The  requirements  for  energy 
conservation  equipment  specified  in 

S  905.815  shall  be  effective  three  months 
after  )une  1990. 

(e)  The  requirements  for  energy 
conservation  practices  specified  in 
9  905.820  shall  be  effective  for  all 
projects  under  IHA  management  in  ]une 
1990. 

§  905.825    Energy  performance  contracts. 

(a)  Method  of  procurement  Energy 
performance  contracting  shall  be 
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condncted  asing  one  of  tbe  foUowing 
methods  xrf  procureiuent: 

(1)  Competitrve  proposals  (see 
5  905.175(d)).  In  identifying  the 
evaluation  factors  and  their  relative 
importance,  as  required  by 

{  gOS.175(d)(l),  the  solicitation  shall 
state  that  technical  factors  are 
significantly  more  Important  than  price 
(of  the  energy  audit):  or 

(2)  If  the  services  are  available  only 
from  a  single  source,  noncompetitive 
proposals  (see  S  905.175(e)(2)). 

(b)  HUD  review.  Solicitations  for 
energy  performance  contracts  shall  be 
submitted  to  the  HUD  Office  of  Indian 
Programs  for  review  and  approval 
before  issuance.  Energy  performance 
contracts  shall  be  submitted  to  the 
Office  of  Indian  Programs  for  review 
and  approval  before  award. 

InAvidual  Metering  of  Utilities 

S  905.840    Individually  metered  utilities. 

(a)  All  utility  ser\'ice  shall  be 
individually  metered  to  tenants,  either 
through  provision  of  retail  service  to  the 
tenants  by  the  utility  supplier  or  through 
the  use  of  checkmeters  unless: 

(1)  Individual  metering  is 
impracticable,  such  as  in  the  case  of  a 
central  heating  system  in  an  apartment 
building: 

(2)  Change  from  a  mastermetering 
system  to  individual  meters  would  not 
be  financially  justified  based  upwn  a 
benefit/cost  analysis;  or 

(3)  Checkmetering  is  not  permissible 
under  state  or  local  law,  or  under  the 
policies  of  the  particular  utility  supplier 
or  public  service  commission. 

(b)  If  checkmetering  is  not 
permissible,  retail  service  must  be 
considered.  Where  checkmetering  is 
permissible,  the  type  of  individual 
metering  offering  the  most  savings  to  the 
IHA  shall  be  selected. 

§  905.842    Benefit/cost  analysis. 

(a)  A  benefit/cost  analysis  shall  be 
made  to  determine  whether  a  change 
from  a  mastermetering  system  to 
individual  meters  will  be  cost  effective, 
except  as  otherwise  provided  in 
§  905.846.  In  making  this  analysis,  the 
following  percentage  factors  shall  be 
used  to  estimate  utility  consumption 
resulting  from  changes  from  a 
mastermeter  system  without 
checkmeters  to  systems  with  individual 
meters. 


Utility  function 

ASM 
service 

Check- 
meters 

CnarA  hAAlina                  

«5 

75 

Utility  function 


RetaH 
service 


Cnecfc- 
meters 


LigWing  and  retngeration., 

Coolung 

Domestic  ttaH  < 


75 
75 
76 


as 

85 
95 


(b)  Proposed  installation  of 
checkmeters  must  be  }UBtified  on  the 
basis  that  the  cost  of  debt  service 
(interest  and  amortization)  of  the 
estimated  installation  costs  plus  the 
operating  costs  of  the  checkmeters  will 
be  more  than  offset  by  reduction  in 
futiu-e  utilities  expenditures  to  the  IHA 
under  the  mastermeter  system.  The 
folbwing«teps  will  normally  be 
performed  in  making  this  analysis: 

(1)  Ascertain  current  utility  costs  in 
terms  of  consumption  by  tenants  and  the 
applicable  rate  utilizing  monthly  billings 
and  data  from  the  utility  supplier.  The 
monthly  average  should  be  based  on 
data  for  the4)receding  12-month  period. 

(2)  Estimate  changes  in  consumption 
after  installation  of  checkmeters 
utilizii\g  the  table  set  forth  in  paragraph 
(a)  of  this  section. 

(3)  Compute  utility  cost  after 
installation  of  checkmeters  using  the 
applicable  rate. 

(4)  Compute  the  gross  annual  savings 
resulting  from  use  of -checkmeters. 

(5)  Estimate  the  costs  of  operation  of 
the  checkraeter  system,  including 
maintenance,  repairs,  meter  reading, 
and  billing. 

(6)  Compute  the  net  annual  savings. 

(7)  Compute  the  present  worth  of 
savings  for  a  20-year  period  using  the 
current  minimum  loan  interest  rate. 

(8)  Estimate  costs  of  checkmeter 
purchase  and  installation,  including  cost 
of  meters,  meter  loops,  labor,  and 
materials. 

(9)  Compare  paragraphs  {b)(7)  and  (8) 
of  this  section.  If  paragraph  (b)(7)  of  this 
section  is  greater  than  (b)(8)  of  this 
section,  the  conversion  is  cost  effective. 

(c)  Proposed  conversion  to  retail 
service  must  be  justified  on  the  basis  of 
net  savings  to  the  IHA.  This 
determination  involves  making  a 
comparison  between  the  reduction  in 
utility  expense  obtained  through 
eliminating  the  expense  to  the  IHA  for 
IHA-supplied  utilities  compared  to  the 
resuhant  allowance  for  tenant-supplied 
utilities,  based  on  the  cost  of  utility 
service  to  the  tenants  after  conversion. 
The  foUowing  steps  will  normally  be 
performed  in  making  Siis  analysis: 

(1)  Ascertain  current  utility  costs  in 
terms  of  consumption  by  tenants  and  the 
applicable  rate  utilizing  monthly  billings 
and  data  from  the  utility  supplier,  based 
on  data  for  the  preceding  12-month 
period. 

(2)  Estimate  annual  cost  of 
maintenance  and  repair  of  existing 


utility  system  for  the  same  12-monlh 
period. 

(3)  Compute  total  annual  expense  of 
utility  service  (sum  of  paragraphs  (c/ll) 
and  (2)  of  this  section]. 

(4)  Estimate  changes  in  consumption 
after  conversion  to  retail  service,  using 
the  table  set  forth  in  paragraph  (a)  of 
this  section. 

(5)  Compute  utility  cost  after 
conversion  to  retail  service  using  the 
applicable  retail  service  schedule. 

(6)  Compare  paragraphs  (cK3)  and  (5) 
of  this  section.  If  paragraph  {c)(3)  is 
greater,  conversion  to  retail  service  will 
be  cost  effective. 

§  905.844    Funding. 

The  cost  to  change  mastermeter 
systems  to  individual  metering  of  tenant 
consumption,  including  the  costs  of 
benefit/cost  analysis  and  complete 
installation  of  checkmeters,  shall  be 
funded  from  tqjerating  funds  of  the  IHA 
to  the  extent  feasible.  When  sufficient 
operating  funds  are  not  available  for 
this  purpose,  such  costs  are  eligible  for 
inclusion  in  a  modernization  project  or 
for  funding  from  any  available  - 
development  fimds. 

§  905.845    Order  of  conversion. 

Conversions  to  individually  metered 
utility  service  shall  be  accomplished  in 
the  following  order  where  an  IHA  has 
projects  of  two  or  more  of  the 
designated  categories,  unless  otherwise 
approved  by  the  HUD  Field  Office: 

(a)  In  projects  where  retail  service  is 
provided  by  the  utility  supplier  and  the 
IHA  is  paying  all  the  individual  utility 
bills,  no  benefit /cost  analysis  is 
necessary  and  tenants  shall  be  billed 
directly  after  the  IHA  adopts  revised 
payment  schedules  providing 
appropriate  allowances  for  tenant- 
supplied  utilities. 

(b)  In  projects  where  checkmeters 
have  been  installed  but  are  not  being 
utilized  as  the  basis  for  determining 
utility  charges  to  the  tenants,  no  benefit/ 
cost  analysis  is  necessary  and  the 
checkmeters  shall  be  used  as  the  basis 
for  utility  charges,  and  tenants  shall  be 
surcharged  for  excess  utility  use. 

(c)  Projects  where  meter  loops  have 
been  installed  for  utilization  of 
checkmeters,  shall  be  analyzed  both  lor 
the  installation  of  checkmeters  and  for 
conversion  to  retail  service. 

(d)  Low  or  medium  rise  family  units 
with  a  mastermeter  system  should  be 
analyzed  for  bofli  checkmetering  and 
conversion  to  retail  service,  because  of 
their  large  potential  for  energy  savings. 

{e)  Low  or  medium  rise  housing  for 
elderly  should  next  be  analyzed  for  both 
checkmetering  and  conversion  to  retail 
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service,  since  the  potential  for  energy 
saving  is  less  than  for  family  units. 

(f)  Electric  service  under 
mastermeters  for  high  rise  buildings, 
including  projects  for  the  elderly,  should 
be  analyzed  for  both  use  of  retail  service 
and  of  checkmeters. 

§905.846    Actions  atfecttng  rMident*. 

(a)  Before  making  any  conversion  to 
retail  service,  the  IHA  shall  adopt 
revised  payment  schedules,  providing 
appropriate  allowances  for  the  tenant- 
supplied  utilities  resulting  from  the 
conversion. 

(b)  Before  implementing  any 
modifications  to  utility  services 
arrangements  with  the  tenants  or 
charges  with  respect  thereto,  the 
requisite  changes  shall  be  made  in 
tenant  dwelling  leases  in  accordance 
with  subpart  D. 

(c)  To  the  extent  practicable,  IHAs 
should  work  closely  with  tenant 
organizations  in  making  plans  for 
conversion  of  utility  service  to 
individual  metering,  explaining  the 
national  policy  objectives  of  energy 
conservation,  the  changes  in  charges 
and  rent  structure  that  will  result,  and 
the  goals  of  achieving  an  equitable 
structure  that  will  be  advantageous  to 
tenants  who  conserve  energy. 

(d)  A  transition  period  of  at  least  six 
months  shall  be  provided  in  the  case  of 
initiation  of  checkmeters  during  which 
tenants  will  be  advised  of  the  charges 
but  during  which  no  surcharge  will  be 
made,  based  on  the  readings.  This  trial 
period  will  afford  tenants  ample  notice 
of  the  effects  the  checkmetering  system 
will  have  on  their  individual  utility 
charges  and  also  afford  a  test  period  for 
the  adequacy  of  the  utility  allowances 
established. 

(e)  During  and  after  the  transition 
period,  IHAs  shall  advise  and  assist 
tenants  with  high  utility  consumption  on 
methods  for  reducing  their  usage.  This 
advice  and  assistance  may  include 
counseling,  installation  of  new  energy 
conserving  equipment  or  appliances, 
and  corrective  maintenance. 

S  905.848    Complianc*  schedule. 

(a)  IHAs  shall  complete  benefit/cost 
analyses  for  all  mastermetered  projects 
within  eighteen  months  after  June  1990. 

(b)  Mastermetered  projects 
determined  to  be  cost  effective  for 
conversion  to  retail  service  or 
checkmetering  shall  be  so  converted 
according  to  their  order  of  priority  as 
specified  in  {  905.812,  as  funds  become 
available. 

§905.849    Waivers  for  shnttar  protects. 

IHAs  with  more  than  one  project  of 
similar  design  and  utilities  service  may 


prepare  a  benefit/cost  analysis  for  a 
representative  project.  A  finding  that  a 
change  in  metering  is  not  cost  effective 
for  the  representative  project  is 
sufficient  reason  for  the  HUD  field  office 
to  waive  the  requirements  of  this 
subpart  for  benefit/cost  analysis  on  the 
remaining  similar  projects. 

9  905.850    Reevaluattons  of  mastermeter 
systems. 

Because  of  changes  in  the  cost  of 
utility  services  and  the  periodic  changes 
in  utUity  regulations,  IHAs  with 
mastermeter  systems  are  required  to 
reevaluate  mastermeter  systems  without 
checkmeters  by  making  benefit/cost 
analyses  at  least  every  36  months.  HUD 
field  offices  may  grant  waivers  of  this 
requirement  upon  making  a  finding  as 
provided  in  S  905.849. 

Resident  Utility  ADowances 

S905J60    AppllcablHty. 

(a)  Sections  905.860  through  905.876 
apply  to  all  Indian  housing  dwelling 
units,  including  those  operated  under  the 
Mutual  Help  Homeownership  Program. 

(b)  In  rental  units  where  utilities  are 
furnished  by  the  IHA  but  there  are  no 
checkmeters  to  measure  the  actual 
utilities  consumption  of  the  individual 
units,  tenants  shall  be  subject  to  charges 
for  consumption  of  tenant-owned  major 
appliances,  or  for  optional  functions  of 
WA-fumished  equipment,  in  accordance 
virith  paragraph  (e)  of  this  section,  but  no 
utility  allowance  will  be  established. 

§905.865    EstaMslunent  of  utiOty 
stiowances  by  IHAs. 

(a)  IHAs  shall  establish  allowances 
for  IHA-fumished  utilities  for  all 
checkmetered  utilities  and  allowances 
for  tenant-purchased  utilities  for  all 
utilities  purchased  directly  by  tenants 
from  the  utihties  suppliers. 

(b)  The  IHA  shall  maintain  a  record 
that  documents  the  basis  on  which 
allowances  and  scheduled  surcharges, 
and  revisions  thereof,  are  established 
and  revised.  Such  record  shall  be 
available  for  inspection  by  tenants. 

(c)  The  IHA  shall  give  notice  to  all 
tenants  of  proposed  allowances  and 
scheduled  surcharges  and  revisions 
thereof.  Such  notice  shall  be  given,  in 
the  manner  provided  in  the  lease  or 
homebuyer  agreement,  not  less  than  60 
days  before  the  proposed  effective  date 
of  the  allowances  or  scheduled 
surcharges  or  revisions:  shall  describe 
with  reasonable  particularity  the  basis 
for  determination  of  the  allowances, 
scheduled  surcharges  or  revisions, 
including  a  statement  of  the  specific 
items  of  equipment  and  function  whose 
utihty  consumption  requirements  were 
included  in  determining  the  amounts  of 


the  allowances  or  scheduled  surcharges: 
shall  notify  tenants  of  the  place  where 
the  IHA's  record  maintained  in 
accordance  with  paragraph  (b)  above  is 
available  for  inspection;  and  shall 
provide  all  tenants  an  opportunity  to 
submit  written  comments  during  a 
period  expiring  not  less  than  30  days 
before  the  proposed  effective  date  of  the 
allowances  or  scheduled  surcharges  or 
revisions.  Such  written  comments  shall 
be  retained  by  the  IHA  and  shall  be 
available  for  inspection  by  tenants  and. 
upon  request,  by  HUD. 

(d)  The  IHA  shall  furnish  to  HUD.  as 
instructed,  a  copy  of  its  schedule  of 
allowances  and  scheduled  surcharges, 
and  each  revision  thereof,  promptly 
upon  such  schedule  becoming  effective. 
Schedules  of  allowances  and  scheduled 
surcharges  shall  not  ordinarily  be 
subject  to  approval  by  HUD  before 
becoming  effective  but  will  be  reviewed 
in  the  course  of  audits  or  reviews  of  IHA 
operations.  Following  such  audits  or 
reviews.  HUD  may  require  additional 
data  concerning  the  IHA's  basis  for 
determination  of  allowances  or 
scheduled  surcharges,  may  require 
additional  or  different  relevant  data  to 
be  considered  by  the  IHA  in  its  next 
annual  review  on  an  exception  basis, 
may  require  that  an  IHA  submit  its 
proposed  revision  of  allowances  or 
scheduled  surcharges  to  HUD  for  review 
and  approval  before  the  revision  is 
adopted. 

(e)  Except  where  a  different  standard 
of  review  is  applicable  in  review 
procedures  governed  by  applicable  State 
law,  the  IHA's  determinations  of 
allowances,  scheduled  surcharges  and 
revisions  thereof  shall  be  final  and  valid 
unless  found  to  be  arbitrary,  capricious, 
an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  the  law. 

(Information  collection  requirements  were 
approved  Dy  the  Office  of  Management  and 
Budget  under  control  numt>er  Z577-0062) 

§905.867    Categories  for  establWiment  of 
allowances. 

Separate  allowances  shall  be 
established  for  each  utility  and  for  each 
category  of  dwelling  units  determined 
by  the  IHA  to  be  reasonably  comparable 
as  to  factors  affecting  utility  usage.  The 
IHA  will  estabhsh  allowances  for 
different  size  units,  in  terms  of  numbers 
of  bedrooms.  Other  categories  may  be 
established  at  the  discretion  of  the  IHA. 

§905.869    Period  for  wittcft  sOowsnces  are 
established. 

(a)  IHA-fumished  utilities. 
Allowances  will  normally  be 
established  on  a  quarterly  basis: 
however,  tenants  may  be  surcharged  on 
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a  monthly  basis.  The  allowances 
established  may  provide  for  seasonal 
variations. 

(b)  Tenant-purchased  utilities. 
Monthly  allowances  shall  be  established 
at  a  undbna  monthly  amount  based  on 
an  average  monthly  utility  requirement 
for  a  yean  however,  if  the  utility 
suppher  does  not  offer  tenants  a  uniform 
payment  plan,  the  allowances 
established  may  provide  for  seasonal 
variations. 

S90S.S70    Standante  tor  allowances  for 

utiUties. 

(a)  The  objective  of  an  IHA  in 
desi^Rg  methods  of  establiBhing  utility 
allowances  for  each  dwelling  unit 
category  and  unit  size  shall  be  to 
approximate  a  reasonable  consumption 
of  utilities  by  an  energy-conservative 
household  (rf  modest  circumstances 
consistent  with  the  requirements  of  a 
safe,  sanitary,  and  healthful  living 
environment.  Stated  another  way.  it 
should  be  an  objective  of  the  allowance 
that  excess  consumption  which  may 
result  in  a  surdiarge  (or  absorption  of 
utility  cost  in  excess  of  the  allowance) 
should  be  an  amount  of  consumption 
that  is  reasonably  within  the  control  of  a 
tenant  household  to  avoid. 

(b)  Allowances  for  both  IHA- 
furnished  and  tenant-purchased  utilities 
shall  be  designed  to  include  such 
reasonabk  consumption  for  major 
equipment  or  for  utibty  functions 
furnished  by  the  IHA  for  all  tenants 
[e.g.,  heating  furnace,  hot  water  beater), 
for  essential  equipment  whether  or  not 
furnished  by  the  IHA  [e.g..  range  and 
refrigerator),  and  for  minor  items  of 
equipment  (such  as  toasters  aod  radios) 
furnished  by  tenants. 

(c)  The  complexity  and  elaborateness 
of  the  methods  chosen  by  the  IHA.  in  its 
discretion,  to  achieve  the  foregoing 
objective  will  be  dependent  upon  the 
data  available  to  the  IHA  and  the  extent 
of  the  administrative  resources 
reasonably  available  to  the  IHA  to  be 
devoted  to  the  collection  of  such  data, 
the  formulation  of  methods  of 
calculation,  and  actual  calculation  and 
monitoring  of  the  allowances. 
Recommended  sources  of  data  for 
determining  reasonable  consumption 
levels  include: 

(1)  Consumption  information  from  the 
IHA's  records  or  obtained  through 
current  reading  of  checkmeters. 

(2)  Consumption  data  on  residential 
use  of  utihties  obtained  from  utility 
suppliers  or  other  sources. 

(3)  Engineering  calculations  based  on 
technical  daU  concerning  energy 
requirements  of  appliances  and 
equipment  and  of  projects  and  units 
having  particular  characteristics. 


(4)  Data  concerning  energy 
requirements  availaWe  from 
governmental  and  other  sources. 

(5)  Data  obtained  from  energy  audits, 
(d)  In  estabUshing  allowances,  the 

IHA  shall  take  into  account  relevant 
factors  affecting  consumption 
requirements,  including: 

(1)  The  equipment  and  functions 
intended  to  be  covered  by  the  allowance 
for  which  the  utility  will  be  used.  For 
instance,  natural  gas  may  be  used  for 
cooking  or  heating  domestic  water  or 
space  heating  or  any  combination  of  the 
three. 

(2)  The  climatic  location  of  the 
housing  projects. 

(3)  Tlie  size  of  the  dwelling  units  and 
the  number  of  occupants  per  dwelling 
unit. 

(4)  Type  of  construction  and  design  of 
the  housing  project. 

(5)  The  energy  efficiency  of  IHA- 
supplied  appliances  and  equipment. 

(6)  The  utility  consumption 
requirements  of  apphances  and 
equipment  whose  reasonable 
consumption  is  intended  to  be  covered 
by  the  total  tenant  payment. 

(7)  The  physical  condition,  including 
insulation  and  weatherization.  of  the 
housing  project. 

(8)  Temperature  levels  intended  to  be 
maintained  in  the  unit  during  the  day 
and  at  night,  and  in  cold  and  warm 
weather. 

(9)  Temperature  of  domestic  hot 
water. 

§905.872    Surct)argMtor«xoMS 
consumption  of  IMA-fumished  niUitie*. 

(a)  For  dwelling  units  subject  to 
allowances  for  IHA-fumished  utilities 
where  checkmeters  have  been  installed, 
the  IHA  shall  establish  surcharges  for 
utility  consumption  in  excess  of  the 
allowances.  Surcharges  may  be 
computed  on  a  strai^t  per  unit  of 
purchase  basis  (e.g.,  cents  per  kilowatt 
hour  of  electricity)  or  for  stated  blocks 
of  excess  consumption,  and  shall  be 
based  on  the  IHA's  average  utility  rate. 
The  basis  for  calculating  such 
surcharges  shall  be  described  in  the 
IHA's  schedule  of  allowances.  Changes 
in  the  dollar  amounts  of  surcharges 
baaed  directly  aa  changes  in  the  IHA's 
average  utility  rate  shall  not  be  subject 
to  the  advance  notice  reqirirements  of 
this  section. 

(b)  For  dwelling  units  served  by  IHA- 
fumished  utiUties  where  checkmeters 
have  not  been  installed,  the  IHA  shall 
establish  schedules  of  surcharges 
indicating  additional  dollar  amounts 
tenants  will  be  required  to  pay  by 
reason  of  estimated  utility  consumption 
attributable  to  tenant-owned  major 
appliances  or  to  optional  functions,  such 


as  air  conditiOTiing,  of  IHA-fumished 
equipment.  Such  surcharge  schedules 
shall  state  the  tenant-owned  equipment 
(or  functions  of  IHA-fumished 
equipment)  for  which  surcharges  shall 
be  made  and  the  anwunts  of  such 
charges,  which  shall  be  based  on  the 
cost  to  the  IHA  of  the  utihty 
consumption  estimated  to  be 
attributable  to  reasonable  usage  of  such 
equipment. 

§  90&»74    Review  and  revision  of 
allowanoe*. 

(a)  Annual  review.  The  IHA  shall 
review  at  least  annually  the  basis  on 
which  utility  allowances  have  been 
established  and,  if  reasonably  required 
in  order  to  continue  adherence  to  the 
standards  stated  in  S  905.870.  shall 
establish  revised  allowances.  The 
review  shall  include  all  changes  in 
circumstances  (including  completion  of 
comprehensive  or  special  purpose 
modernization  under  the  Comprehensive 
Improvement  Assistance  Program  and/ 
or  other  energy  cortservation  measures 
implemented  by  the  IHA)  indicating 
probability  of  a  significant  change  in 
reasonable  consumption  requirements 
and  changes  in  utihty  rates. 

(b)  Revision  as  a  result  of  rate 
changes.  The  IHA  may  revise  its 
allowances  for  tenant-purchased 
utilities  between  annual  rexiews  if  there 
is  a  rate  change  (including  fuel 
adjustments)  and  shall  be  required  to  do 
so  if  such  change,  by  itself  or  together 
with  prior  rate  changes  not  adjusted  for. 
results  in  a  change  of  10  percent  or  more 
from  the  rates  on  which  such 
allowances  were  based.  Adjustments  to 
tenant  payments  as  a  result  of  such 
changes  shall  be  retroactive  to  the  first 
day  of  the  month  following  the  month  in 
which  the  last  rate  change  taken  into 
account  in  such  revision  became 
effective. 

(Information  coUection  requirements  were 
approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0062) 

§  905.876    individual  relief. 

Requests  for  relief  from  surcharges  for 
excess  consumption  of  IHA-purchased 
utilities,  or  from  pa>'ment  of  utihty 
supplier  billings  in  excess  of  the        j 
allowances  for  tenant-purchased      ' 
utilities,  may  be  granted  by  the  IHA  on 
reasonable  grounds,  such  as  special 
needs  of  elderly,  ill  or  handicapped 
tenants,  or  special  factors  affecting 
utility  usage  not  within  the  control  of  the 
tenant,  as  the  IHA  shall  deem 
appropriate.  The  IHA's  criteria  for 
granting  such  relief,  and  procedures  for 
requesting  such  rebef.  shall  be  adopted 
at  die  time  tbe  IHA  adopts  tbe  methods 


Federal  Regiater  /  Vol.  57.  No.  122  /  Wednesday.  June  24.  1992  /  Rules  and  Regulations       28345 


and  procedures  for  determining  utility 
allowances.  Notice  of  the  availability  of 
such  procedures  (including  identification 
of  the  IHA  representative  with  whom 
initial  contact  may  be  made  by  tenants), 
and  the  IHA's  criteria  for  granting  such 
relief,  shall  be  included  in  each  notice  to 
tenants  given  in  accordance  with 
§  905.865(c)  and  in  the  information  given 
to  new  tenants  upon  admission. 

Subpart  L— Operation  of  Projects  Aflei 
Expiration  of  InHlai  ACC  Term 

§  905.901    PurpoM  and  appUcabiUty. 

(a)  Purpose.  This  subpart  specifies 
methods  for  extending  the  effective 
period  of  provisions  of  the  ACC  relating 
to  project  operation  beyond  the  original 
ACC  term.  Such  an  extension  provides  a 
contractual  basis  for  continued 
eligibility  for  operating  subsidy. 

(b)  Applicability.  This  subpart  applies 
to  any  Indian  housing  project  which  is 
owned  by  an  IHA  and  is  subject  to  an 
ACC  under  section  5  of  the  United 
States  Housing  Act  of  1937,  including 
rental.  Turnkey  III,  or  Mutual  Help 
housing.  However,  it  does  not  apply  to 
the  Section  8  and  Section  23  Housing 
Assistance  Payments  Programs  and  the 
Section  10(c)  and  Section  23  Leased 
Housing  Programs. 

-f  905.903    Continuing  •MglbMty  for 
oporaling  Mibaldy;  ACC  axtoiwlon. 

(a)  Operating  subsidy.  After  the  initial 
term  of  the  ACC,  HUD  will  pay 
operating  subsidy  with  respect  to  a 
project  only  in  accordance  with  an  ACC 
amendment  providing  for  extension  of 
the  term  of  the  ACC  provisions  related 
to  project  operation  for  at  least  ten 
years  after  the  last  payment  of  HUD 
assistance.  The  ACC  amendment  shall 
be  in  the  form  prescribed  by  HUD,  and 
shall  specify  the  particular  provisions  of 
the  ACC  that  relate  to  continued  project 
operation  and,  therefore,  remain  in 
effect  for  the  extended  ACC  term.  These 
provisions  shall  include  a  requirement 
that  the  IHA  execute  and  file,  for  public 
record,  an  appropriate  document 
evidencing  the  IHA's  covenant  not  to 
convey,  encumber  or  make  any  other 
disposition  of  the  project  without  HUD 
approval  for  a  period  of  ten  years  after 
the  receipt  of  the  last  payment  of  HUD 
assistance. 

(b)  Consolidated  ACC.  Where  a  single 
ACC  covers  more  than  one  project 
(consolidated  ACC),  each  annual 
operating  subsidy  payable  under  that 
ACC  is  a  lump-sum  amount  which  is  not 
divided  into  discrete  amounts  for  the 
individual  projects  subject  to  the 
consohdated  ACC  (see  subpart )  of  this 
chapter).  Accordingly,  if  an  IHA.  before 
submitting  a  request  for  operating 


subsidy,  determines  that  any  project(8) 
under  the  consolidated  ACC  will  not 
require  operating  subsidy  and  should 
not  be  subject  to  the  provisions  of 
paragraph  (a)  of  this  section,  the  IHA 
shall  accompany  its  request  with  a 
resolution  adopted  by  the  Board  of 
Commissioners  certifying  that  no 
operating  subsidy  shall  be  used  with 
respect  to  such  project(8)  thereafter  and 
that  all  financial  records  and  accounts 
shall  be  kept  separately  for  such 
project(s).  In  such  cases,  the  removal  of 
the  project(8)  from  the  request  for 
operating  subsidy  shall  be  reflected  by 
the  inclusion  of  that  number  of  unit 
months  available  for  the  project(8]  when 
making  the  calculations,  ^mder  subpart  J 
of  this  chapter,  for  determination  of  total 
amount  of  operating  subsidy  payable 
under  the  consolidated  ACC.  In  any 
event  no  operating  subsidy  payable 
under  a  consolidated  ACC  or  otherwise 
shall  be  used  to  pay.  directly  or 
indirectly,  any  costs  attributable  to  a 
project  which  is  ineligible  or  otherwise 
excluded  from  operating  subsidy  under 
paragraph  (a).  Even  if  no  operating 
subsidy  is  received  with  respect  to  a 
project  the  IHA  remains  obligated  to 
maintain  and  operate  the  project  in 
accordance  with  the  provisions  of  the 
ACC  related  to  project  operation  so  long 
as  those  ACC  provisions  remain  in 
effect. 

(905.906    ACC  axtanaton  in  ataonco  of 
currwit  operating  sutwidy. 

Where  no  operating  subsidy  is  being 
paid  under  an  ACC.  the  IHA  shall,  at 
least  one  year  before  the  anticipated 
ACC  expiration  date  for  the  project, 
notify  HUD  as  to  whether  or  not  the  IHA 
desires  to  maintain  a  basis  for  receiving 
operating  subsidy  with  respect  to  the 
project  after  the  anticipated  ACC 
expiration  date.  This  notification  shall 
be  submitted  to  the  appropriate  HUD 
Field  Office  in  the  form  of  a  resolution 
by  the  IHA's  Board  of  Commissioners.  If 
the  IHA  does  not  desire  to  maintain  a 
basis  for  operating  subsidy  payments 
with  respect  to  the  project  after  the 
anticipated  ACC  expiration  date,  the 
resolution  shall  certify  that  no  operating 
subsidy  shall  be  utilized  with  respect  to 
the  project  after  the  effective  date  of  this 
rule  and  that  all  financial  records  and 
accounts  for  such  a  project  shall  be  kept 
separately.  If  the  IHA  does  desire  to 
maintain  a  basis  for  such  operating 
subsidy  payments,  the  resolution  shall 
include  the  IHA's  request  for  extension 
of  the  term  of  the  ACC  provisions 
related  to  project  operation,  for  a  period 
of  not  less  than  one  nor  more  than  10 
years.  Upon  HUD'S  receipt  of  the 
request,  HUD  and  the  IHA  shall  enter 
into  an  ACC  amendment  effecting  the 


extension  for  the  period  requested  by 
the  IHA,  unless  HUD  finds  that 
continued  operation  of  the  project 
cannot  be  justified  under  the  standards 
set  forth  in  subpart  M. 

9905.907    HUD  approval  of  disposition  or    . 
demolition. 

During  the  post-assistance  service 
period  of  continued  operation  as  low- 
income  housing.  HUD  may  authorize  an 
IHA  to  dispose  of  or  demolish  housing 
units  at  any  time,  in  accordance  with 
subpart  M. 

Subpart  M— Olspoeltlon  or  Demontion 
of  Projects 

9  90&921    Parpoaa  and  appllcal)ty. 

(a)  Purpose.  This  subpart  Sets  forth 
requirements  for  HUD  approval  of  an 
IHA's  application  to  dispose  of  or 
demolish  (in  whole  or  in  part)  IHA- 
owned  projects  assisted  under  the  Act. 
I'he  rules  and  procediu'es  contained  in 
24  CFR  Part  SS^are  inapplicable. 

(b)  Applicability— [i)  Type  of 
projects.  This  subpart  applies  to  any 
Indian  housing  project  which  is  owned 
by  an  IHA  and  is  subject  to  an  ACC 
under  section  5  of  the  United  States 
Housing  Act  of  1937,  including  rental. 
Turnkey  UI,  or  Mutual  Help  housing. 
However  it  does  not  appfy  to: 

(i)  IHA-owned  Section  8  housing  or 
housing  leased  under  section  10(c)  or 
section  23  of  the  Act; 

(ii)  Demolition  or  disposition  before 
the  end  of  the  initial  operating  period 
(EIOP).  as  determined  under  the  ACC.  of 
property  acquired  incident  to  the 
development  of  an  Indian  housing 
project  (however,  this  exception  does 
not  apply  to  units  occupied  or  available 
for  occupancy  by  Indian  housing  tenants 
before  EIOP); 

(iii)  Conveyance  of  Indian  housing  for 
the  purpose  of  providing 
homeownership  opportunities  for  low- 
income  families  under  section  21  of  the 
Act.  the  Turnkey  III  or  Mutual  Help 
Homeownership  Opportimity  programs, 
or  any  other  homeownership  programs 
established  under  section  5(h),  6(c) 
(4)(D),  or  Title  U  of  the  Act. 

(iv)  Leasing  of  dwelUng  or 
nondwelling  space  incident  to  the 
normal  operation  of  the  project  for 
Indian  housing  purposes,  as  permitted 
by  the  ACQ 

(v)  Reconfiguration  of  the  interior 
space  of  buildings  (e.g.,  moving  or 
removing  interior  walls  to  change  the 
design,  sizes  or  number  of  units)  without 
demolition; 

(vi)  A  whole  or  partial  taking  tjy  a 
public  or  quasi-pubUc  entify  through  thi» 
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exercise  of  its  power  of  eminent  domain; 
and 

(vii)  Units  approved  for 
deprogramming  before  February  5, 1988. 

(b)  Type  of  actions.  Any  action  by  an 
IHA  to  dispose  of  or  demolish  an  Indian 
housing  project  or  a  portion  of  an  Indian 
housing  project  is  subject  to  the 
requirements  of  this  subpart.  Until  such 
time  as  HUD  approval  may  be  obtained, 
the  IHA  may  not  take  any  action  to 
dispose  of  or  demolish  an  Indian 
housing  project  or  a  portion  of  an  Indian 
housing  project,  and  the  IHA  shall 
continue  to  meet  its  ACC  obligations  to 
maintain  and  operate  the  property  as 
housing  for  low-income  families.  This 
does  not,  however,  mean  that  HUD 
approval  under  this  subpart  is  required 
for  planning  activities,  analysis,  or 
consultations,  such  as  project  viability 
studies,  comprehensive  modernization 
planning,  or  comprehensive  occupancy 
planning. 

§  905.923    General  R«qulrem«nts  for  HUD 
Approval  of  DIsposltiOfi  or  DemoUtkm. 

(a)  For  purposes  of  this  subpart,  the 
term  tenant  will  also  include 
"homebuyer"  where  the  development 
involved  id  a  homeownership  project 
and  the  term  "unit  of  general 
government"  will  include  the  tribal 
government,  where  applicable. 

(b)  HUD  will  not  approve  an 
application  for  disposition  or  demolition 
unless: 

(1)  The  application  has  been 
developed  in  consultation  with  tenants 
of  the  project  involved,  any  tenant 
organizations  for  the  project,  and  any 
IHA-wide  tenant  organizations  that  will 
be  affected  by  the  disposition  or 
demolition; 

(2)  Except  where  no  dwelling  units  are 
involved,  the  application  contains  a 
certification  by  the  chief  executive 
officer,  or  designee,  of  the  unit  of 
general  government  that  the  proposed 
activity  is  consistent  with  any 
applicable  comprehensive  housing 
affordability  strategy; 

(3)  If  any  displacement  of  tenants  is 
involved,  the  relocation  requirements  of 
I  905.925  are  satisfied; 

(4)  Demohtion  or  disposition 
(including  any  related  replacement 
housing  plan)  will  meet  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321).  the  National 
Historic  Preservation  Act  of  1966  (16 
U.S.C.  469),  and  related  laws,  as  stated 
in  the  Department's  regulations  at  24 
CFR  Part  50;  and 

(5)  The  IHA  has  developed  a 
replacement  housing  plan,  in 
accordance  with  9  905.935,  and  has 
obtained  a  commitment  for  the  funds 
necessary  to  carry  out  the  plan  over  the 


approved  schedule  of  the  plan.  To  the 
extent  such  funding  is  not  provided  from 
other  sources  (e.g..  State  or  local 
programs  or  proceeds  of  disposition), 
HUD  approval  of  the  application  for 
demolition  or  disposition  is  conditioned 
on  HUD's  agreement  to  commit  the 
necessary  funds  (subject  to  availability 
of  future  appropriations). 


$  90S.925    Relocation  of  Displaced 
Tenant*. 

(a)(1)  Tenants  who  are  to  be  displaced 
as  a  result  of  disposition  or  demolition 
must  be  relocated  to  other  decent,  safe, 
sanitary,  and  affordable  housing  (at 
rents  no  higher  than  permitted  under  the 
Act),  which  is,  to  the  maximum  extent 
practicable,  housing  of  their  choice,  on  a 
nondiscriminatory  basis,  without  regard 
to  race,  color,  religion  (creed),  national 
origin,  handicap,  age.  or  sex,  in 
compliance  wi^  applicable  Federal  and 
State  laws. 

(2)  Relocation  may  be  to  other 
publicly  assisted  housing,  including 
housing  assisted  under  Section  8  of  the 
Act  and  housing  available  as  a  result  of 
the  Section  8  Rental  Voucher  Program, 
provided  that  the  IHA  ensures  that  the 
rent  initially  paid  by  the  displaced 
tenant  following  relocation  will  not 
exceed  the  amount  permitted  under 
section  3(a)  of  the  Act.  The  IHA  shall  be 
responsible  for  providing  assistance  to 
the  displaced  tenant  in  this  regard  and 
may  use  vouchers  or  certificates  to 
ensure  that  the  rent  paid  by  the  tenant 
does  not  exceed  the  amount  permitted 
under  section  3(a)  of  the  Act.  Nothing  in 
this  paragraph  shall  prohibit  a  displaced 
tenant  from  requesting  a  voucher  under 
the  Section  8  Rental  Voucher  Program 
for  use  in  a  housing  unit  with  rent  that 
exceeds  the  amount  permitted  under 
section  3(a)  of  the  Act,  if  such  a  unit  is 
chosen  by  a  displaced  tenant  who  has 
been  provided  an  opportunity  to  use 
housing  voucher  assistance  in 
accordance  with  this  paragraph, 
(b)  In  addition  to  provision  of 
relocation  housing,  assistance  to  all 
displaced  tenants  shall  include 
assistance  in  finding  other  suitable 
housing  (preferably  on  the  reservation 
or  within  the  jurisdiction  of  the  IHA). 
including  payment  of  actual,  reasonable 
moving  costs,  and  counseling  and 
advisory  services  to  assure  that  full 
choices  and  real  opportunities  exist  for 
tenants  displaced  from  Indian  housing 
scheduled  for  disposition  or  demolition 
to  select  relocation  housing  in  a  full 
range  of  neighborhoods  in  which 
suitable  relocation  housing  may  be 
found.  Tenants  to  be  displaced  become 
eligible  for  assistance  as  of  the  date  of 
receipt  of  an  official  notice  to  move.  The 
Uniform  Relocation  Assistance  and  Real 


Property  Acquisition  Policies  Act  of  1970 
and  the  government-wide  regulations 
implementing  that  Act.  49  CFR  part  40. 
apply  to  displacement  as  a  result  of  the 
activities  covered  by  this  subpart. 

§905.927    Specific  Criteria  for  HUD 
Approval  of  Disposition  Requests. 

In  addition  to  other  applicable 
requirements  of  this  subpart.  HUD  will 
not  approve  a  request  for  disposition 
unless  HUD  determines  that  retention  is 
not  in  the  best  interests  of  the  tenants 
and  the  IHA.  because  at  least  one  of  the 
following  criteria  is  met: 

(a)  Developmental  changes  in  the  area 
surrounding  the  project  (e.g..  density,  or 
industrial  or  commercial  development) 
adversely  affect  the  health  or  safety  of 
the  tenants  or  the  feasible  operation  of 
the  project  by  the  IHA. 

(b)  Disposition  will  allow  the 
acquisition,  development,  or 
rehabilitation  of  other  properties  that 
will  be  more  efficiently  or  effectively 
operated  as  low-income  housing 
projects,  and  that  will  preserve  the  total 
amount  of  low-income  housing  stock 
available  to  the  community.  An  IHA 
must  be  able  to  demonstrate  to  the 
satisfaction  of  HUD  that  the  additional 
units  are  being  provided  in  connection 
with  the  disposition  of  the  property. 

(c)  There  are  other  factors  justifying 
disposition  that  HUD  determines  are 
consistent  with  the  best  interests  of  the 
tenants  and  the  IHA  that  are  not 
inconsistent  with  other  provisions  of  the 
Act.  As  an  example,  if  the  property 
meets  any  of  the  criteria  for  demolition 
under  S  905.928,  it  may  be  disposed  of 
under  this  criterion  (5  905.927(a)(3)) 
subject  to  conditions  that  HUD  may 
impose  (e.g..  demolition  to  follow 
disposition  in  order  to  assure  abatement 
of  a  threat  to  safety  or  health). 

(d)  In  the  case  of  disposition  of 
property  other  than  dwelling  units: 

(1)  The  property  is  determined  by 
HUD  to  be  excess  to  the  needs  of  the 
project  (after  the  end  of  the  initial 
operating  period),  or 

(2)  The  disposition  of  the  property  is 
incidental  to,  or  does  not  interfere  with, 
continued  operation  of  the  remaining 
portion  of  the  project. 

§905.928    Specific  Criteria  for  HUD 
Approval  of  Demolition  Requests. 

In  addition  to  other  appUcable 
requirements  of  this  subpart.  HUD  will 
not  approve  an  application  for 
demolition  unless  HUD  determines  ihat 
at  least  one  of  the  following  criteria  is 
met: 

(a)  In  the  case  of  demolition  of  all  or  a 
portion  of  a  project,  the  project,  or  a 
portion  of  the  project,  is  obsolete  as  to 
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physical  condition,  location,  or  other 
factors,  making  it  unusable  for  housing 
purposes;  and  no  reasonable  program  of 
modifications,  in  keeping  with  the 
provisions  of  subpart  I,  is  feasible  to 
return  the  project  or  portion  of  the 
project  to  useful  life.  Major  problems 
indicative  of  obsolescence  are — 

(1)  As  to  physical  condition:  structural 
deficiencies,  substantial  deterioration, 
or  other  design  or  site  problems  (e.g., 
severe  erosion  or  flooding); 

(2)  As  to  kxation:  physical 
deterioration  of  the  neighborhood; 
change  from  residential  to  industrial  or 
commercial  development;  or 
enviromnental  conditions  as  determined 
by  HUD  environmental  review  in  accord 
with  24  CFR  part  50,  which  jeopardize 
the  suitability  of  the  site  or  a  portion  of 
the  site  and  its  housing  structures  for 
residential  use;  and 

(3)  Other  factors  which  have  seriously 
affected  the  marketability,  usefulness,  or 
management  of  the  property. 

(b)  In  the  case  of  demolition  of  only  a 
portion  of  a  project,  the  demolition  will 
help  to  assure  the  useful  life  of  the 
remaining  portion  of  the  project  [e.g.,  to 
reduce  project  density]. 

§  905.931    IHA  Application  for  HUO 
Approval 

Written  approval  by  HUD  shall  be 
required  before  the  IHA  may  undertake 
any  transaction  involving  demolition  or 
disposition.  To  retjuest  approval,  the 
IHA  shall  submit  an  application  to  the 
appropriate  HUD  office  that  includes  the 
following: 

(a)  A  description  of  the  pfoperty 
involved; 

(b)  A  description  of,  as  well  as  a 
timetable  for,  the  specific  action 
proposed  (including,  in  the  case  of 
disposition,  the  sjjecific  method 
proposed); 

(c)  A  statement  justifying  the 
proposed  disposition  or  demolition 
under  one  or  more  of  the  applicable 
criteria  of  §  905.927  or  §  905.928. 

(d)  If  applicable,  a  plan  for  the 
relocaMon  of  tenants  who  would  be 
displaced  by  the  proposed  demolition  or 
disposition  (see  §  905.925).  The 
relocation  plan  must  at  least  irfdicate: 

(1)  The  number  of  tenants  to  be 
displaced; 

(2)  What  counseling  and  advisory 
services  the  If  lA  plans  to  provide: 

(3)  What  housing  resources  are 
expected  to  be  available  to  provide 
housing  for  displaced  tenants; 

(4)  An  estimate  of  the  costs  for 
counseling  and  advisory  services  and 
tenant  moving  expenses,  and  the 
expected  source  for  payment  of  these 
costs  (see  S  905.935);  and 


(5)  The  minimum  official  notice  that 
the  IHA  will  give  tenants  before  they 
are  required  to  move; 

(e)  A  description  of  the  IHA's 
consultations  with  tenants  and  any 
tenant  organizations  (as  required  under 
S  905.923(b)(1)),  with  copies  of  any 
written  comments  which  may  have  been 
solHnitted  to  the  IHA  and  the  IHA's 
evaluation  of  the  comments; 

(f)  A  replacement  housing  plan,  as 
required  under  J  905.935,  and  a 
statement  by  the  chief  executive  officer, 
or  designee,  of  the  government  with 
which  the  IHA  has  a  cooperation 
agreement  covering  that  project, 
indicating  approval  of  the  replacement 
plan; 

(g)  If  required  under  }  905.923(b)(2),  a 
certification  by  the  chief  executive 
officer,  or  designee,  of  the  government 
that  the  proposed  demolition  or 
disposition  is  consistent  with  any 
applicable  comprehensive  housing 
affordability  strategy: 

(h)  The  estimated  balance  of  project 
debt,  under  the  ACC,  for  development 
and  modernization; 

(i)  In  the  case  of  disposition,  an 
estimate  of  the  fair  market  value  of  the 
property,  established  on  the  basis  of  one 
independent  appraisal  unless,  as 
determined  by  HUD: 

(1)  More  than  one  appraisal  is 
warranted,  or 

(2)  Another  method  of  valuation  is 
clearly  sufficient  and  the  expense  of  an 
independent  appraisal  is  unjustified 
because  of  the  limited  nature  of  the 
property  interest  involved  or  other 
available  data; 

(j)  In  the  case  of  disposition,  estimates 
of  the  gross  and  net  proceeds  to  be 
realized,  with  an  itemization  of 
estimated  costs  to  be  paid  out  of  gross 
proceeds  and  the  proposed  use  of  any 
net  proceeds  in  accordance  with 
§  905.933: 

(k)  A  copy  of  a  resolution  by  the 
IHA's  Board  of  Commissioners 
approving  the  application: 

(I)  If  determined  to  be  necessary  by 
HUD,  an  opimon  by  the  IHA's  legal 
counsel  that  the  proposed  action  is 
consistent  with  applicable  requirements 
of  Federal.  State,  "Tribal  ^nd  local  laws: 
and 

(m)  Any  additional  information 
necessary  to  support  the  application  and 
assist  HUD  in  making  determinations 
imder  this  subpart. 

S  905.933    Us*  of  ProcMds. 

(a)  Disposition.  (1)  Where  HUD 
approves  the  disposition  of  real  property 
of  a  project,  in  whole  or  in  part  the  IHA 
shall  dispose  of  it  promptly  by  public 
solicitation  of  bids  for  not  less  than  fair 
market  value,  unless  HUD  authorizes 


negotiated  sale  for  reasons  found  to  be 
in  the  best  interests  of  the  IHA  or  the 
Federal  government  or  for  sale  for  less 
than  fair  market  value  (where  permitted 
by  State,  Tribal  or  local  law),  based  on 
commensurate  public  benefits  to  the 
community,  the  IHA  or  the  Federal 
government  justifying  such  an 
exception.  Reasonable  costs  of 
disposition,  and  of  relocation  of 
displaced  tenants  allowable  under 
§  905.925.  may  be  paid  by  the  IHA  out  of 
the  gross  proceeds,  as  approved  by 
HUD. 

(2)  Net  proceeds  (after  payment  of 
HUD-approved  costs  of  disposition  and 
relocation  under  paragraph  (a)  of  this 
section)  shall  be  used,  subject  to  HUD 
approval  as  follows:  First  for  the 
retirement  of  outstanding  obligations,  if 
any.  issued  to  finance  development  or 
modernization  of  the  project,  and 
thereafter  for  the  provision  of  housing 
assistance  for  low-income  families, 
through  such  measures  as  modernization 
of  low-income  housing  or  the 
acquisition,  development  or 
rehabilitation  of  other  properties  to 
operate  as  low-income  housing. 

(b)  Demolition.  Where  HUD  has 
approved  demolition  of  a  project,  or  a 
portion  of  a  project  and  the  proposed 
action  is  part  of  a  modernization 
program  under  subpart  I  of  this  part,  the 
costs  of  demolition  and  of  relocation  of 
displaced  tenants  may  be  included  in 
the  modernization  budget. 

{905.935    Repiacwnwit  housing  plan. 

(a)  HUD  may  not  approve  an 
appUcation  or  furnish  assistance  under 
this  subpart  unless  the  IHA  submitting 
the  application  for  disposition  or 
demolition  also  submits  a  plan  for  the 
provision  of  an  additional  decent,  safe, 
sanitary,  and  affordable  dwelling  unit 
(at  rents  no  higher  than  permitted  under 
the  Act)  for  each  dwelling  unit  to  be 
disposed  of  or  demoUshed  under  the 
application.  The  plan  must  include  any 
one  or  a  combination  of  the  following: 

(1)  The  acquisition  or  development  of 
additional  low-income  housing  dwelling 
units: 

(2)  The  use  of  15-year  project-based 
assistance  under  section  8  (as  provided 
for  in  24  CFR  part  882,  subpart  G): 

(3)  The  use  of  not  less  than  15-year 
project-based  assistance  under  other 
Federal  programs; 

(4)  The  acquisition  or  development  of 
dwelling  units  assisted  under  a  State  or 
local  Tribal  government  program  that 
provides  for  project-based  assistance 
comparable  in  terms  of  eligibility, 
contribution  to  rent  and  length  of 
assistance  contract  (not  less  than  15 
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years]  to  assistance  under  section 
8(b)(1)  of  the  Act;  or 

(5)  The  use  of  15-year  tenant-based 
assistance  under  section  8  of  the  Act 
(excluding  vouchers  under  section  8(o)), 
under  the  conditions  described  in 
paragraph  (b)  of  this  section. 

(b)  Fifteen-year  tenant-based 
assistance  under  section  8  may  be 
approved  under  the  replacement  plan 
only  if: 

(1)  There  is  a  finding  by  HUD  that 
replacement  with  project-based 
assistance  is  not  feasible:  that  the 
supply  of  private  rental  housing  actually 
available  to  those  who  would  receive 
project-based  assistance  under  the  plan 
is  sufficient  for  the  total  number  of 
certificates  and  vouchers  available  in 
the  community  after  implementation  of 
the  plan;  and  that  this  available  housing 
supply  is  likely  to  remain  available  for 
the  full  15-year  term  of  the  assistance: 
and 

(2)  HUD'S  findings  under  paragraph 
(b)(1)  of  this  section  are  based  on 
objective  information,  which  must 
include  rates  of  participation  by 
landlords  in  the  section  8  program;  size, 
condition,  and  rent  levels  of  available 
rental  housing  as  compared  to  section  8 
standards;  the  supply  of  vacant  existing 
housing  meeting  the  section  8  housing 
quality  standards  with  rents  at  or  below 
the  fair  market  rent  or  the  likelihood  of 
adjusting  the  fair  market  rent;  the 
number  of  eligible  families  waiting  for 
housing  assistance  under  the  Act;  the 
extent  of  discrimination  practiced 
against  the  types  of  individuals  or 
families  to  be  served  by  the  assistance: 
and  such  additional  data  as  HUD  may 
determine  to  be  relevant  in  particular 
circumstances. 

(3)  To  justify  a  finding  under 
paragraph  (b)(1)  of  this  section,  the  IHA 
must  provide  stifficient  information  to 
support  both  parts  of  the  finding — why 
project-based  assistance  is  infeasible 
and  how  the  conditions  for  tenant-based 
assistance  will  be  met,  based  on  the 
pertinent  data  from  the  local  housing 
market,  as  prescribed  in  paragraph 
(b)(2)  of  this  section.  The  determination 
as  to  infeasibility  of  project-based 
assistance  must  be  based  on  the 
standards  for  feasibility,  if  any,  stated  in 
the  respective  regulations  that  govern 
each  type  of  eligible  project-based 
program  identified  in  paragraph  (a)  of 
this  section.  A  finding  of  infeasibility 
may  thus  be  made  only  if  the  applicable 
feasibility  standards  cannot  be  met 
under  any  of  those  project-based 
programs,  or  any  combination  of  them. 

(c)  The  plan  must  be  approved  by  the 
unit  of  general  local  government 
(including  tribal  government)  in  which 
the  project  is  located. 


(d)  The  plan  must  include  a  schedule 
for  carrying  out  all  its  terms  within  a 
period  consistent  with  the  size  of  the 
proposed  disposition  or  demolition, 
except  that  the  schedule  for  completing 
the  plan  shall  in  no  event  exceed  6  years 
from  the  date  specified  to  begin  plan 
implementation. 

(e)  The  plan  must  include  a  method 
that  ensures  that  at  least  the  same  total 
number  of  individuals  and  families  will 
be  provided  housing,  allowing  for 
replacement  with  units  of  different  sizes 
to  accommodate  changes  in  local 
priority  needs. 

(f)  The  plan  must  prevent  the  taking  of 
any  action  to  dispose  of  or  demolish  any 
unit  until  the  tenant  of  the  unit  is 
relocated  in  accordance  with  S  905.925. 
This  does  not  preclude  actions  permitted 
under  S  905.921(b),  actions  required 
under  this  subpart  for  development  and 
submission  of  the  IHA's  application  for 
HUD  approval  of  disposition  or 
demolition,  or  actions  required  to  carry 
out  a  relocation  plan  that  has  been 
approved  by  HUD  in  accordance  with 
§§  905.925  and  905.931(d). 

(g)  The  plan  must  include  an 
assessment  of  the  suitability  of  the 
location  of  proposed  replacement 
housing  based  upon  application  of  the 
site  selection  criteria  established  in 

§  905.230. 

(h)  The  plan  must  contain  assurances 
that  any  replacement  units  acquired, 
newly  constructed  or  rehabilitated  will 
meet  the  applicable  accessibility 
requirements  set  forth  in  24  CFR  8.25. 

§  905.937    Report*  and  records. 

(a)  After  HUD  approval  of  disposition 
or  demolition  of  all  or  part  of  a  project, 
the  IHA  shall  keep  the  appropriate  HUD 
office  informed  of  significant  actions  in 
carrying  out  the  disposition  or 
demohtion.  including  any  significant 
delays  or  other  problems.  When 
disposition  or  demolition  is  completed, 
the  IHA  shall  submit  to  the  HUD  office  a 
report  confirming  the  action,  certifying 
compliance  with  all  applicable 
requirements  of  Federal  law  and 
regulations  and.  in  the  case  of 
disposition,  accounting  for  the  proceeds 
and  costs  of  disposition. 

(b)  The  IHA  shall  be  responsible  for 
keeping  records  of  its  HUD-approved 
disposition  or  demolition  sufficient  for 
audit  by  HUD  to  determine  the  IHA's 
compliance  with  applicable 
requirements  of  Federal  law  and  this 
subpart. 


Subpart  N— Miscellaneous 

§  905.950    Operating  suttstdy  eligibility  tor 
projects  owned  i>y  IHA's  In  Alaska. 

(a)  The  provisions  of  this  subpart  N 
are  applicable  to  the  development, 
modernization,  and  operation  of  the 
Turnkey  III  Homeownership 
Opportunity  Program  and  the  rental 
housing  owned  by  the  IHAs  in  the  State 
of  Alaska. 

(b)  The  financial  management 
systems,  reporting  and  monitoring  on 
program  performance  and  financial 
reporting  will  be  in  compliance  with  the 
requirements  of  24  CFR  85.20.  85.40,  and 
85.41.  except  to  the  extent  that  Hub 
requirements  provide  for  additional 
specialized  procedures  necessary  to 
permit  the  Secretary  to  make  the 
determinations  regarding  the  payment  of 
operating  subsidy  specified  in  section 
9(a)  of  the  United  States  Housing  Act  of 
1937. 

Subpart  O— Resident  Management  and 
Participation  1 

§  905.960    Purpose. 

The  purpose  of  this  subpart  is  to 
recognize  the  importance  of  involving 
residents  in  creating  a  positive  living 
environment  and  in  contributing  to  the 
successful  operation  of  Indian  housing. 
Accordingly,  this  subpart  sets  out  HUD 
policies,  guidelines,  and  requirements 
for  resident  participation  in  the 
management  of  Indian  housing, 
including  resident  management  of 
Indian  housing. 

§  905.961    AppMcabllity  and  scope.  ^ 

(a)  This  subpart  applies  to  any  Indian  y 
housing  authority  (IHA)  that  has  an 
Annual  Contributions  Contract  (ACC) 
with  the  Department.  This  subpart  does 
not  apply  to  housing  assistance 
payments  under  section  8  of  the  U.S. 
Housing  Act  of  1937. 

(b)  This  subpart  contains  HUD's 
policies,  procedures,  and  requirements 
for  the  participation  of  Indian  housing 
residents  in  Indian  housing 
management.  These  policies, 
procedures,  and  requirements  apply  to 
all  resident  participation  under  this  part. 

(c)  This  subpart  is  designed  to 
encourage  increased  resident 
management  of  Indian  housing,  as  a 
means  of  improving  existing  living 
conditions  in  Indian  housing.  It  provides 
increased  fiexibility  for  Indian  housing  , 
resident  management  by  permitting  the 
retention  and  use  for  certain  purposes, 
of  any  income  generated  by  a  resident 
management  corporation  in  excess  of 
estimated  project  income;  and  by 
providing  funding  for  technical 
assistance  to  promote  the  formation  and 
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development  of  resident  management 
entities. 

§905.962    Definition*. 

Management.  All  activities  for  which 
the  IHA  is  responsible  to  HUD  under  the 
ACC,  within  the  defmition  of 
"operation"  under  the  Act  and  the  ACC. 
including  the  development  of  resident 
programs  and  services. 

Management  contract.  A  written 
agreement  between  a  resident 
management  corporation  and  an  IHA,  as 
provided  by  S  905.967. 

Project.  For  purposes  of  this  subpart, 
it  includes  any  of  the  following: 

(1)  One  or  more  contiguous  buildings. 

(2)  An  area  of  contiguous  row  houses. 

(3)  Scattered  site  buildings. 

(4)  Scattered  site  single-family  units. 
Resident  management.  The 

performance  of  one  or  more 
management  activities  for  one  or  more 
projects  by  a  resident  management 
corporation  under  a  management 
contract  with  the  IHA. 

Resident  Management  Corporation 
(RMC).  A  Resident  Management 
Corporation  is  an  entity  that  proposes  to 
enter  into,  or  enters  into,  a  management 
contract  with  an  IHA  under  this  part. 
The  corporation  must  have  each  of  the 
following  characteristics: 

(1)  It  is  a  nonprofit  organization  that  is 
incorporated  under  the  laws  of  the  State 
or  Indian  tribe  within  which  it  is 
located. 

(2)  If  it  is  established  by  more  than 
one  resident  organization,  each  such 
organization  both  approves  the 
establishment  of  the  corporation  and 
has  representation  on  the  Board  of 
Directors  of  the  corporation. 

(3)  It  has  an  elected  Board  of 
Directors. 

(4)  Its  by-laws  require  the  Board  of 
Directors  to  include  representatives  of 
each  resident  organization  involved  in 
establishing  the  corporation.  (It  may 
serve  as  both  the  resident  management 
corporation  and  the  resident 
organization,  so  long  as  the  corporation 
meets  the  requirements  of  this  section 
for  a  resident  organization.] 

(5)  Its  voting  members  are  required  to 
be  residents  of  the  project  or  projects  it 
manages. 

(6)  Its  establishment  is  approved  by 
the  resident  organization,  or,  if  there  is 
no  organization,  creation  of  an 
organization  is  approved  by  a  majority 
of  the  households  of  the  project  for  the 
purpose  of  determining  the  feasibility  of 
establishing  a  RMC  to  manage  the 
project. 

Resident  Organization  (RO).  A 
Resident  Organization  (or  "Resident 
Council"  as  defmed  in  section  20  of  the 
Act)  is  an  incorporated  or 


unincorporated  nonprofit  organization- 
or  association  that  meets  each  of  the 
following  criteria: 

(1)  It  is  representative  of  the  residents 
it  purports  to  represent. 

(2)  If  it  represents  residents  in  more 
than  one  project  or  in  all  of  the  projects 
of  an  IHA.  it  fairly  represents  residents 
from  each  project  that  it  represents. 

(3)  It  has  adopted  written  procedures 
providing  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years). 

(4)  It  has  a  democratically  elected 
governing  board.  The  voting 
membership  of  the  board  shall  consist  of 
the  residents  of  the  project  or  projects 
that  the  resident  organization 
represents. 

Resident  participation.  A  process  of 
consultation  between  residents  and  the 
IHA  concerning  matters  affecting  the 
management  of  Indian  housing,  as  a 
means  of  providing  residents  with 
information  about  IHA  plans  and 
decisions  and  affording  them 
opportunities  to  make  comments  and 
recommendations,  on  an  advisory  basis, 
about  those  plans  and  decisions. 

§905.963    HUB'S  rule  In  acttvltlet  under 
this  subpart 

(a)  General  Subject  to  the 
requirements  of  this  part  and  other 
requirements  imposed  on  IHAs  by 
statute  or  reguJation,  the  form  and 
extent  of  resident  participation  or 
resident  management  are  local  decisions 
to  be  made  jointly  by  resident 
organizations  and  the  IHAs.  HUD  will 
promote  resident  participation  and 
resident  management  and  will  provide 
additional  guidance,  as  necessary  and 
appropriate.  In  addition.  HUD  will 
endeavor  to  provide  technical 
assistance  in  connection  with  resident 
management,  as  described  in  §  905.965. 

(b)  Duty  to  bargain  in  good  faith.  If  an 
IHA  refuses  to  negotiate  with  a  resident 
management  corporation  in  good  faith 
or,  after  negotiations,  refuses  to  enter 
into  a  contract,  the  corporation  may  file 
an  informal  appeal  wijh  HUD,  setting 
out  the  circumstances  and  providing 
copies  of  relevant  materials  evidencing 
the  corporation's  efforts  to  negotiate  a 
contract.  HUD  shall  require  the  IHA  to 
respond  with  a  report  stating  the  IHA's 
reasons  for  rejecting  the  corporation's 
contract  o^er  or  for  refusing  to 
negotiate.  Thereafter,  HUD  shall  require 
the  parties  (with  or  without  direct  HUD 
participation)  to  undertake  or  to  resume 
negotiations  on  a  contract  providing  for 
resident  management,  and  shall  take 
such  other  actions  as  are  necessary  to 
resolve  the  conflicts  between  the 
parties.  If  no  resolution  is  achieved 
within  90  days  from  the  date  HUD 


required  the  parties  to  undertake  or 
resume  such  negotiations,  HUD  shall 
serve  notice  on  both  parties  that 
administrative  remedies  have  been 
exhausted  (except  that,  pursuant  to 
mutual  agreement  of  the  parties,  the 
time  for  negotiations  may  be  extended 
by  no  more  than  an  additional  30  days). 

§905.964    Resident  partidpatton 
requirements.  - 

(a)  IHA  responsibilities.  (1)  An  IHA 
must  provide  the  residents  or  any 
resident  organization  with  current 
information  concerning  the  IHA's 
policies  on  resident  participation  in 
management,  including  guidance  on 
information  and  recognition  of  a 
resident  organization,  and,  where 
appropriate,  a  resident  management 
corporation. 

(2)  An  IHA  must  consult  with 
residents  or  resident  organizations  (if 
they  exist),  to  determine  the  extent  to 
which  residents  desire  to  participate  in 
the  management  of  their  housing  and  the 
specific  methods  that  may  be  mutually 
agreeable  to  the  IHA  and  the  residents. 
An  IHA  should  be  willing  to  consider 
any  reasonable  request  by  residents  or 
resident  organizations  to  participate  in 
management. 

(3)  When  requested  by  residents,  an 
IHA  must  provide  appropriate  guidance 
to  residents  to  assist  them  in 
establishing  and  maintaining  a  resident 
organization,  and,  where  appropriate,  a 
resident  management  corporation.  An 
IHA  should  grant  formal  recognition  of 
the  resident  organization  if  it  meets  the 
requirements  for  such  an  organization, 
as  specified  in  §  905.962. 

(b)  Resident  responsibilities. 
Residents  should  have  the  primary 
responsibility  for  detennining  their 
goals,  organizational  structure,  and 
method  of  operating.  A  resident 
organization  may  request  that  it  be 
recognized  as  the  official  organization 
representing  the  residents  in  meetings 
with  the  IHA  or  with  other  entities. 

(c)  Written  understanding.  At  a 
minimum,  the  IHA  and  the  resident 
organization  should  put  in  writing  their 
understanding  concerning  the  elements 
of  their  relationship.  If  the  agreement 
includes  contracting  for  the  resident 
organization  to  perform  any  of  the 
functions  for  which  the  IHA  is 
responsible  to  HUD  under  the  ACC,  the 
provisions  of  \  905.966  apply. 

(d)  Funding.  (1)  An  IHA,  at  its 
discretion  and  subject  to  the  availability 
of  funds,  may  provide  reasonable  in- 
kind  and  cash  assistance  for  resident 
participation  and  resident  management 
activities.  This  assistance  will  be 
considered  an  eligible  operating  expense 
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of  an  IHA.  subject  to  HUD  approval  of 
the  IHA'8  operating  budget.  Eligible 
resident  participation  costs  may  include 
funding  for  the  administrative  costs  and 
activities  of  the  resident  organization,  in 
addition  to  noncash  conlributions  such 
as  technical  assistance,  space  office 
furniture  and  duplicating  services. 

(2)  Cash  contributions  to  a  resident 
organization  may  be  m.ade  only  under  a 
written  agreement  betwreen  the  IHA  and 
resident  organization,  which  includes  a 
resident  organization  budget  acceptable 
to  the  IHA.  The  agreement  must  require 
the  resident  organization  to  account  to 
the  IHA  for  use  of  the  funds  and  permit 
the  IHA  to  inspect  and  audit  the 
resident  organization's  financial  records 
related  to  the  agreement. 

(3)  IHAs  are  encouraged  to  coordinate 
their  contributions  with  available 
assistance  from  other  private  and  public 
agencies. 

§  90S.96S    ResMent  management 

I  ei|UII  VflMIFlS. 

The  following  requirements  apply 
when  an  IRA  and  its  tenants  are 
interested  in  providing  for  resident 
performance  of  management  functions 
in  one  or  more  projects  under  this 
subpart 

(a)  Resident  management  corporation. 
Residents  interested  in  contracting  with 
an  IHA  must  establish  a  resident 
management  corporation  that  meets  the 
requirements  for  such  a  corporation,  as 
specified  in  this  subpart. 

(b)  IHA  responsibilities.  IHAs  shall  be 
supportive  of  resident  interest  in  forming 
a  resideftt  management  corporation,  and 
shall  work  with  residents  to  determine 
the  feasibility  of  resident  management. 
IHAs  shall  give  full  and  serious 
consideration  to  resident  management 
corporations  seeking  to  enter  into  a 
management  contract  with  the  IHA.  An 
IHA  shall  enter  into  good-faith 
negotiations  with  a  resident 
management  corporation  seeking  to 
contract  to  provide  management 
services  and  shall  make  every 
reasonable  effort  to  come  to  terms  with 
the  resident  management  corporation. 
An  IHA  ahall  document  appropriately 
its  reasons  for  rejecting  any 
management  contract  offer  from  a 
resident  management  corporation,  and 
must  make  the  reasons  available  to  the 
corporation. 

(c)  Management  Contract  scope.  (1)  A 
management  contract  between  the  IHA 
and  a  resident  management  corporation 
is  required  for  resident  management 
The  IHA  and  the  corporation  may  agree 
to  the  performance  by  die  corporation  of 
any  or  all  management  functions  for 
which  the  IHA  is  responsible  to  HUD 
under  the  ACC  and  any  odier  functions 


not  inconsistent  widi  the  ACC  and 
applicable  laws  and  regulations. 

(2)  The  management  contract  may 
include  specific  provisions  governing 
management  personnel;  compensation 
for  maintenance  laborers  and  mechanics 
and  administrative  employees  employed 
in  the  operation  of  the  project,  except 
that  the  amount  of  this  compensation 
must  meet  applicable  labor  standard 
requirements  of  Federal  law;  rent 
collection  procedures;  resident  income 
verification;  resident  eligibility 
determinations;  resident  eviction;  the 
acquisition  of  supplies  and  materials; 
and  such  other  matters  as  the  IHA  and 
the  corporation  determined  to  be 
appropriate,  and  as  HUD  may  specify  in 
administrative  instructions. 

(3)  The  management  contract  may 
permit  a  resident  management 
corporation  to  conduct  eligibility 
determinations  (the  number  of  persons 
in  the  household  and  their  income)  and 
income  verifications.  A  resident 
management  corporation  also  may 
participate  in  the  screening  of  applicants 
and  resident  selection  on  an  IHA-wide 
basis.  In  addition,  the  resident 
management  corporation  may  screen 
applicants  referred  by  the  IHA  for 
residence  in  the  resident-managed 
project  The  resident  management 
corporation  may  make  a 
recommendation  to  the  IHA  regarding 
the  suitabiHty  of  each  such  applicant  in 
accordance  with  screening  criteria  that 
are  consistent  with  HUD  guidelines  and 
incorporated  in  the  management 
contract.  Standards  for  screening 
applicants  shall  be  consistent  with  the 
requirements  of  title  II  of  the  Indian 
Civil  Rights  Act  of  1968,  25  U.S.C.  1301- 
1303;  the  Indian  Housing  Act  of  1988; 
Section  504  of  the  Rehabilitation  Act  of 
1973;  and  all  other  applicable  civil  rights 
laws  and  executive  orders.  The  resident 
management  corporation's 
recommendation  on  a  specific  applicant 
shall  be  accepted  by  the  IHA  unless  the 
IHA  determines  that  action  in 
accordance  with  the  recommendation 
would  be  inconsistent  with  applicable 
laws. 

(4)  The  management  contract  must  be 
treated  as  a  contracting  out  of  services, 
and  must  be  subject  to  any  provision  of 
a  collective  bargainmg  agreement 
regarding  the  contracting  out  of  services 
to  which  the  IHA  is  subject 

(5)  Provisions  on  competitive  bidding 
and  requirements  of  prior  written  HUD 
approval  of  contracts  contained  in  the 
annual  contributions  contract  do  not 
apply  to  the  decision  of  an  IHA  to 
contract  with  a  resident  management 
corporation. 

(d)  Mattogement  Contract:  Contents,   , 
At  a  minimum,  the  management  contract 


must  contain  provisions  to  satisfy  the 
following  requirements. 

(1]  Resident  management  corporation 
activities  and  expenditures  must  be 
consistent  with  the  requirements  of 
applicable  Federal.  State,  and  tribal  law 
and  regulations  and  with  the  ACC  and 
IHA  policies,  including  requirements 
pertaining  to  access  to  books  and 
records,  accounting,  and  audit. 

(2)  The  amount  of  income  expected  to 
be  derived  from  the  project  (from 
sources  such  as  rents  and  charges)  and 
the  amount  of  income  to  be  provided  to 
the  project  from  other  sources  of  income 
of  the  IHA  (such  as  operating  subsidy 
under  subpart  \  of  this  part  interest 
income,  administrative  fees,  and  rents) 
must  be  specified.  The  income  estimaftes 
must  be  calculated  on  an  IHA-wide 
basis,  as  well  as  for  each  category  of 
income  on  which  the  IHA  and  the 
resident  management  corporation  agree, 
consistent  with  HUD's  administrative 
instructions.  Income  estimates  may 
provide  for  proration  of  anticipated 
project  income  between  the  corporation 
and  the  IHA.  based  upon  the 
management  and  other  project- 
associated  responsibilities  (if  any)  that 
are  to  be  retained  by  the  IHA  under  the 
contract. 

(3)  The  management  corporation  must 
submit  to  the  IHA.  for  its  approval,  an 
annual  budget  or  cost  estimate  covering 
activities  under  its  contract  with  the 
IHA.  identifying  proposed  activities  and 
estimated  costs  associated  with 
activities  (if  the  IHA  determines  that  the 
type  of  work  contracted  for  makes  this 
appropriate). 

(4)  The  IHA'must  review  periodically 
(but  not  less  than  annually)  the 
management  corporation's  performiince 
to  ensure  that  it  complies  with  all 
applicable  requirements  and  meets 
agreed-upon  standards  of  performance. 
(The  method  of  review  and  criteria  used 
to  judge  performance  should  be 
specified  in  the  management  contract.) 

(5)  The  IHA  and  the  management 
corporation  each  has  the  right  to  take  all 
necessary  and  appropriate  actions  to 
remedy  any  Iveach  of  the  contract  by 
the  other  party,  including  the  right  to 
terminate  the  contract  for  cause. 

(6)  The  IHA  and  the  resident 
management  corporation  must  reach 
agreement  with  respect  to  financial 
incentives,  if  applicable. 

(7)  All  activities  carried  out  pursuant 
to  the  mcinagement  contract  must  be 
conducted  in  conformity  with  title  n  of 
the  Indian  Civil  Rights  Act  of  1968,  25 
U.S.C.  1301-1303;  the  Indian  Housing 
Act  of  1988;  Section  504  of  the 
Rehabihtation  Act  of  1975;  and  all  other 
applicable  civil  rights  laws  and 
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executive  orders.  In  addition,  the 
management  contract  must  indicate 
what  record  must  be  kept  by  the 
resident  management  corporation  and 
made  available  to  the  IHA  and  HUD 
with  respect  to  activities  associated 
with  resident  management. 

(e)  Prohibited  activities.  An  IHA  may 
not  contract  for  assumption  by  the 
resident  management  corporation  of  the 
IHA's  underlying  responsibilities  to 
HUD  under  the  ACC.  The  IHA  must 
ensure  that  the  overall  operation  of  its 
projects  is  in  compliance  with  all 
applicable  Federal.  State,  and  tribal 
requirements.  The  IHA  must  monitor  the 
resident  management-corporation's 
performance  under  the  management 
contract. 

(f)  Bonding  and  insurance.  Before 
assuming  any  management 
responsibility  under  its  contract,  the 
resident  management  corporation  must 
provide  fidelity  bonding  and  insurance, 
or  equivalent  protection  that  is  adequate 
(as  determined  by  HUD  and  the  IHA)  to 
protect  HUD  and  the  IHA  against  loss, 
theft,  embezzlement,  or  fraudulent  acts 
on  the  part  of  the  corporation  or  its 
employees;  and  that  meets  such  other 
requirements  as  may  be  specified  by  the 
IHA  and  in  HDD's  administrative 
instructions.  The  cost  of  such  risk 
protection  may  be  Included  in  the 
management  contract,  and  paid  for  as 
part  of  the  operating  budget. 

(g)  Rights  of  families;  operation  of 
project.  If  a  resident  management 
corporation  is  approved  by  the  resident 
organization  representing  one  or  more 
buildings  or  an  area  of  row  houses  that 
are  part  of  an  Indian  housing  project,  the 
resident  management  program  may  not 
interfere  with  the  rights  of  other 
residents  of  such  project  or  harm  the 
efficient  operation  of  such  project. 

§  905.966    Continued  IHA  responslbUtty  to 
HUD. 

A  management  contract  between  the 
IHA  and  a  resident  management 
corporation  does  not  impair  the 
respective  rights  and  responsibilities  of 
the  IHA  and  HUD  under  the  ACC.  The 
IHA  remains  responsible  to  HUD  for 
ensuring  that  the  management  of  its 
projects,  including  any  management 
function  contracted  out  to  a  resident 
management  corporation,  is  in 
compliance  with  all  applicable  HUD 
requirements. 

S  905.967    Management  specialist 

(a)  Requirement  for  a  management 
specialist.  If  a  resident  organization 
seeks  to  manage  a  project,  it  must  select, 
in  consultation  with  the  IHA,  a  qualified 
Indian  housing  management  specialist  to 
assist  in  determining  the  feasibility  of, 


and  to  help  establish,  a  resident 
management  corporation  and  to  provide 
training  and  other  duties  in  connection 
with  the  daily  operations  of  the  project. 

(b)  Selection  of  an  Indian  housing 
management  specialist.  In  carrying  out 
its  responsibilities  under  paragraph  (a) 
of  this  section,  the  resident  organization 
must  determine  in  advance  the 
following: 

(1)  The  qualiBcations  that  the 
management  specialist  must  possess; 

(2)  The  terms  and  conditions  of  the 
search  and  selection  process; 

(3)  The  duties  and  responsibihties  to 
be  performed  by  the  management 
specialist,  including  the  remuneration  to 
be  provided  the  specialist,  a  clear 
specification  of  the  nature  and  degree  of 
supervision  to  be  provided  the 
specialist,  and  a  clear  specification  of 
the  title  of  the  person  or  persons  in  the 
organizational  structure  of  the  IHA  or 
the  resident  organization  (or  both)  to 
whom  the  specialist  is  to  report  for 
supervision  and  for  evaluation  of  his  or 
her  performance;  and 

(4)  Such  other  matters  with  respect  to 
the  selection  and  functions  of  the 
management  specialist  as  the  resident 
organization,  in  consultation  with  the 
IHA,  may  determine,  consistent  with  the 
ACC  and  applicable  law  and 
regulations. 

§905.969    Modernization  assistance. 

(a)  Eligibility.  HUD  may  enter  into  a 
contract  with  the  IHA  to  provide 
assistance  under  subpart  I  of  this  part  to 
modernize  a  project  managed  by  a 
resident  management  corporation  under 
this  subpart. 

(b)  Administration  of  activities.  If  the 
entirety  of  modernization  activity 
referred  to  in  paragraph  (a)  of  this 
section  (including  the  planning  and 
architectural  design  of  the 
rehabilitation)  is  administered  by  the 
resident  management  corporation,  the 
IHA  shall  not  retain,  for  any 
administrative  or  other  reason,  any 
portion  of  the  modernization  assistance 
provided,  unless  the  IHA  and  the 
corporation  provide  otherv^se  by 
contract. 

(c)  Consultation.  In  assessing  the 
modernization  needs  of  its  projects  for 
purposes  of  CLAP  or  comprehensive 
grant  application  under  subpart  I  of  this 
part,  IHAs  must  consult  with  the 
resident  management  corporation  with 
reference  to  any  project  managed  by  the 
corporation,  in  order  to  determine  the 
modernization  needs  of  resident- 
managed  projects.  Evidence  of  this 
required  consultation  must  be  included 
with  an  IHA's  initial  submission  to 
HUD. 


§  905.970    Operating  subsidy,  preparation 
of  operating  budget,  operating  reserves 
and  retention  of  sieess  revenues. 

(a)  Calculation  of  operating  subsidy. 
Operating  subsidy  Mall  be  calculated 
separately  for  any  project  managed  by  a 
resident  management  corporation.  This 
subsidy  computation  will  be  the  same  as 
the  separate  computation  made  for  the 
balance  of  the  projects  in  the  IHA  in 
accordance  with  subpart  J  of  this  part, 
with  the  following  exceptions: 

(1)  The  project  managed  by  a  resident 
management  corporation  will  have  an 
Allowable  Expense  Level  based  on  the 
actual  expenses  for  the  project  in  the 
fiscal  year  immediately  preceding 
management  under  this  subpart.  These 
expenditures  will  include  the  project's 
share  of  any  expenses  which  are 
overhead  or  centralized  IHA 
expenditures.  The  expenses  must 
represent  a  normal  year's  expenditures 
for  the  project,  and  must  exclude  all 
expenditures  which  are  not  normal 
fiscal  year  expenditures  as  to  amount  or 
as  to  the  purpose  for  which  expended. 
Documentation  of  this  expense  level 
must  be  presented  with  the  project 
budget  and  approved  by  HUD.  Any 
project  expenditures  funded  from  a 

-source  of  income  other  than  operating 
subsidies  or  income  generated  by  the 
locally  owned  Indian  bousing  program 
will  be  excluded  from  the  subsidy 
calculation.  For  budget  years  after  the 
first  budget  year  under  management  by 
the  resident  management  corporation, 
the  Allowable  Expense  Level  will  be 
calculated  as  it  is  for  all  other  projects, 
in  accordance  with  subpart  )  of  this  part. 

(2)  The  resident  management 
corporation  project  will  estimate 
dwelling  rental  income  based  on  the 
rent  roll  of  the  project  immediately 
preceding  the  assumption  of 
management  responsibility  under  this 
subpart,  increased  by  the  estimate  of 
inflation  of  resident  income  used  in 
calculating  PES  subsidy. 

(3)  The  resident  management 
corporation  will  exclude,  from  its 
estimate  of  other  income,  any  increased 
income  directly  generated  by  activities 
of  the  corporation  or  facilities  operated 
by  the  corporation. 

(4)  Any  reduction  in  the  subsidy  of  an 
IHA  that  occurs  as  a  result  of  fraud, 
waste,  or  mismanagement  by  the  IHA 
shall  not  affect  the  subsidy  calculation 
for  the  resident  management 
corporation  project. 

(b)  Calculation  of  total  income  and 
preparation  of  operating  budget.  (1) 
Subject  to  paragraph  (c)  of  this  section, 
the  amount  of  funds  provided  by  an  IHA 
to  a  project  managed  by  a  resident 
management  corporation  under  this 
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subpart  may  oot  be  reduced  during  the 
three-year  period  beginning  on  the  date 
a  resident  management  corporation  first 
assumes  management  responsibility  for 
the  project. 

(2)  For  purposes  of  determining  the 
amount  of  funds  provided  to  a  project 
under  paragraph  (b)(1)  of  this  section, 
the  provision  of  technical  assistance  by 
the  IHA  to  the  resident  management 
corporation  will  not  be  included. 

(3)  The  resident  management 
corporation  and  the  IHA  shall  submit  a 
separate  operating  budget,  induding  the 
calculation  of  operating  subsidy 
eligibility  in  accordance  with  paragraph 
(a)  of  this  section,  for  the  project 
managed  by  ■  resident  management 
corporation  to  HUD  for  approval.  This 
budget  will  reflect  all  project 
expenditures  and  will  identify  which 
expenditures  are  related  to  the 
responsiblhties  of  the  resident 
management  corporation  and  which  are 
related  to  functions  which  will  contiiuie 
to  be  performed  by  the  IHA. 

(4)  Operating  reserves,  (i)  Each 
project  or  part  of  a  project  that  is 
operating  in  accordance  with  the  ACC 
amendment  relating  to  this  subpart  and 
in  accordance  with  a  contract  vesting 
maintenance  responsibilities  in  the 
resident  management  corporation  will 
have  transferred,  into  a  sub-account  of 
the  operating  reserve  of  the  host  IHA,  an 
operating  reserve.  Where  all 
maintenance  responsibilities  for  the 
resident-managed  project  are  the 
responsibility  of  the  corporation,  the 
amount  of  the  reserve  made  available  to 
projects  under  this  subpart  will  be  the 
per  unit  cost  amount  available  in  the 
IHA  operating  reserve,  exclusive  of  all 
inventories,  prepaids  and  receivables  (at 
the  end  of  the  IHA  fiscal  year  preceding 
implementation),  multiplied  by  the 
number  of  units  in  the  project  operated 
in  accordance  with  the  provisions  of  this 
subpart  Where  some,  but  not  all. 
maintenance  responsibilities  are  vested 
in  the  resident  management  corporation, 
the  contract  may  provide  for  an 
appropriately  reduced  portion  of  the 
operating  reserve  to  be  transferred  into 
the  corporation's  sub-account. 

(ii)  The  use  of  the  reserve  will  be        ^ 
subject  to  all  administrative  procedures 
generally  applicable  to  the  Indian 
housing  program.  Any  expenditure  of 
funds  from  the  reserve  will  be  for 
eligible  expenditures  which  are 
incorporated  into  an  operating  budget 
subject  to  approval  by  HUD. 

(iii)  Investment  of  funds  held  in  the 
reserve  will  be  in  accordance  with  the 
provisions  of  chapter  4  of  the  Financial 
Management  Handbook.  7475.1  REV. 
and  interest  generated  will  be  included 


in  the  calculation  of  operating  subsidy  in 
accordance  with  subpart }  of  this  part, 
(c)  Adjustmeats  to  total  income.  (1) 
Operating  subsidy  will  reflect  changes 
in  inflation,  utility  rates  and 
consimiption,  and  changes  in  the 
number  of  units  in  the  project 

(2)  In  addition  to  the  amount  of 
income  derived  from  the  project  (from 
sources  such  as  rents  and  charges)  and 
the  operating  subsidy  calculated  in 
accordance  with  paragraph  (a)  of  this 
section,  the  contract  may  specify  diat 
income  be  provided  to  the  project  from 
other  sources  of  income  of  the  IHA. 

(3)  The  following  conditions  may  not 
affect  the  amounts  to  be  provided  to  a 
project  managed  by  a  resident 
management  corporation  under  this 
subpart: 

(i)  Any  reduction  in  the  total  income 
of  an  IHA  that  occurs  as  a  result  of 
fraod,  waste,  or  mismanagement  by  the 
IHA;  or 

(ii)  Any  change  in  the  total  Income  of 
an  IHA  that  occurs  as  a  result  of  project- 
specific  characteristics  that  are  not 
shared  by  the  project  managed  by  the 
corporation  under  this  subpart. 

(d)  Retention  of  excess  revenues.  Any 
income  generated  by  a  resident 
management  corporation  that  exceeds 
the  income  estimated  for  the  income 
category  involved  must  be  excluded  in 
subsequent  years  in  calculating: 

(1)  The  operating  subsidy  provided  to 
an  IHA  under  subpart  J  of  this  part;  and 

(2)  The  funds  provided  by  the  IHA  to 
the  resident  management  corporation. 

(e)  Use  of  retained  revenues.  Any 
revenues  retained  by  a  resident 
management  corporation  under 
paragraph  (d)  of  this  section  may  only 
be  used  for  purposes  of  improving  the 
maintenance  and  operation  of  the 
project  establishing  business 
enterprises  that  employ  residents  of 
Indian  housing,  or  acquiring  additional 
dwelling  units  for  low-income  families. 
Units  acquired  by  the  resident 
management  corporation  will  not  be 
eligible  for  payment  of  operating 
subsidy. 


§  905.971  Watver  of  HUD  requirements. 

(a)  Waiver  conditions.  Upon  the  joint 
request  of  a  resident  management 
corporation  and  the  IHA,  HUD  may 
waive  any  requirement  that  HUD  has 
estabhshed  and  that  is  not  required  by 
law,  if  HUD  determines,  after 
consultation  with  the  resident 
management  corporation  and  the  IHA. 
that  the  requirement  unnecessarily 
increases  the  costs  to  the  project  or 
restricts  the  income  of  the  project;  and 
that  the  waiver  would  be  consistent 
v^rith  the  management  contract  and  any 
applicable  collective  bargaining 


agreement.  Any  waiver  granted  to  a 
resident  management  corporation  under 
this  section  will  apply  as  well  to  the 
IHA  to  the  extent  the  waiver  affects  the 
IHA's  remaining  responsibihties  relating 
to  the  corporation's  profect. 

(b)  Notice  and  opportunity  for 
comment  HUD  may  grant  a  waiver 
under  paragraph  (a)  of  this  section  only 
after  reqairmg  the  IHA  to  provide  notice 
to  the  residents  whom  die  waiver  would 
affect  a&d  giving  them  at  least  30  days 
to  comment  on  it  Notice  may  be  served 
by  any  or  all  of  the  following  means,  as 
HUD  determines  appropriate: 

(1)  Fn^t  class  mail  adcfressed  to  each 
affected  resident: 

(2)  Delivery  to  the  unit  of  each 
affected  resident;  or 

(3)  bn  the  case  of  multi-family  housing 
projects,  posting  in  one  or  more 
conspicuous  locations  in  any  building  in 
which  affected  residents  live. 

(c)  Role  oflHAs  and  resident 
management  corporations.  (1)  All 
resident  comments  must  be  sent  to  the 
IHA.  The  IHJA  must  simimarize  the 
comments,  prepare  (at  its  option)  a 
recommended  response  to  the 
comments,  and  provide  the  resident 
management  corporation  an  opportunity 
to  prepare  a  recommended  response  to 
the  comments.  The  IHA  must  send  to 
HUD  all  the  resident  comments 
received,  along  with  the  summary  of 
comments  prepared  by  the  IHA  and  the 
recommendations  (if  any)  of  the  IHA 
and  the  resident  management 
corporation  for  the  disposition  of  the 
comments. 

(2)  The  IHA  must  carry  out  such 
responsibilities  with  respect  to  the 
determination  of  whether  to  grant  a 
waiver  under  paragraph  (aj  of  this 
section  as  HUD  may  prescribe  in 
administrative  instructions.  These 
responsibilities  will  include  the  service 
of  notice  on  affected  residents  under 
paragraphs  (b)  and  (c)  of  this  section. 

(d)  Action  on  resident  comments. 
HUD  will  give  careful  consideration  to 
all  resident  comments  received  within 
the  comment  period  provided  under 
paragraph  (b)  of  this  section.  HUD. 
through  the  IHA,  will  provide  written 
notice  of  its  final  decision  on  the 
proposed  waiver.  Including  written 
responses  to  the  resident  comments, 
served  in  the  same  manner  and  upon  the 
same  resident  population  as  the  original 
notice  under  paragraph  (b)  of  this 
section  was  served. 

(e)  Waiver  to  permit  employment. 
Upon  the  request  of  a  resident    , 
management  corporation.  HUD  may. 
subject  to  the  terms  and  procedures  of 
any  applicable  collective  bargaining 
agreement  permit  residents  of  the 


project  to  volunteer  a  portion  of  their 
labor. 

(0  Exceptions.  HUD  may  not  waive 
any  regulatory  or  other  requirement 
under  paragraph  (a)  of  this  section  with 
respect  to  the  following: 

(1)  Income  eligibility  for  purposes  of 
905.301. 

(2]  rental  payments  under  905.325. 

(3)  resident  or  applicant  protections 
under  this  Chapter  or  other  applicable 
laws. 

(4)  employ«e  organizing  rights,  or 

(5)  the  rights  of  employees  under 
collective  bargaining  agreements. 

§  905.972    Audit  and  administrative 
requlrenwnts. 

(a)  Annual  audit  of  books  and  records. 
The  Tmancial  statements  of  a  resident 
management  corporation  managing  a 
project  under  this  subpart  must  be 
audited  annually  by  a  hcensed  certifled 
public  accountant,  designated  by  the 
resident  management  corporation,  in 
accordance  with  generally  accepted 
government  audit  standards.  A  written 
report  of  each  audit  must  be  forwarded 
to  HUD  and  the  IHA  within  30  days  of 
issuance. 

(b)  Relationship  to  other  authorities. 
The  requirements  of  paragraph  (a)  of 
this  section  are  in  addition  to  any  other 
Federal  law  or  other  requirement  that 
would  apply  to  the  availability  and 
audit  of  books  and  records  of  resident 
management  corporations  under  this 
part. 

(c)  General  administrative 
requirements.  Except  as  modified  by 
this  part,  resident  management 
corporations  must  comply  with  the 
requirements  of  OMB  Circulars  A-110 
and  A-122,  as  applicable. 

§  905.973    Taehnieai  assistance. 

(a)  Nature  of  assistance.  To  the  extent 
that  grant  authority  is  available,  HUD 
will  provide  financial  assistance  to 
resident  management  corporations  or 
resident  organizations  that  obtain,  by 
contract  or  otherwise,  technical 
assistance  for  the  development  of 
resident  management  entities,  including 
the  formation  of  these  entities;  the 
development  of  the  management 
capabilities  of  newly  formed  or  existing 
entities:  the  identification  of  the  social 
support  needs  of  residents  of  projects, 
and  the  securing  of  this  support;  and  a 
wide  range  of  activities  to  further  the 
purposes  of  this  subpart.  In  determining 
the  amount  of  any  technical  assistance 
grant,  HUD  will  take  into  consideration 
the  size  of  the  resident-managed  project 
and  the  anticipated  complexity  of  the 
proposed  change  to  resident 
management. 


(b)  Maximum  amount  of  assistance. 
The  assistance  referred  to  in  paragraph 
(a)  of  this  section  may  not  exceed 
$100,000  with  respect  to  any  project. 

SUBPART  P— SECTION  5(h) 
HOMEOWNERSHIP  PROGRAM 

§905.1001    Purpose. 

This  subpart  codifies  the  provisions  of 
the  section  5(h)  Homeownership 
Program  for  Indian  housing,  as 
authorized  by  sections  5(h)  and 
6(c)(4)(D)  of  the  United  States  Housing 
Act  of  1937  (Act). 

§905.1002    Applicability. 

This  subpart  applies  to  low-income 
housing  owned  by  Indian  Housing 
Authorities  (IHAs),  subject  to  Annual 
Contributions  Contracts  (ACCs)  under 
the  Act.  The  terms  housing  or  low- 
income  housing,  as  used  in  this  subpart, 
refer  to  the  types  of  properties  described 
in  the  preceding  sentence,  except  as 
otherwise  indicated  by  the  particular 
context.  In  reference  to  housing 
properties,  development  means  the  same 
as  "project"  (as  defined  in  the  Act), 
rather  than  the  statutory  definition  of 
"development".  Except  where  otherwise 
indicated  by  the  context,  resident  means 
the  same  as  "tenant",  as  the  latter  term 
is  used  in  the  Act. 

§  905.1003    General  auttiortty  for  saie. 

An  IHA  may  sell  all  or  a  portion  of  a 
development  to  eligible  purchasers,  as 
defined  under  {  905.1006,  for  purposes  of 
homeownership,  according  to  a 
homeownership  plan  approved  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  under  this  subpart. 
If  the  development  is  subject  to 
indebtedness  under  the  ACC,  HUD  will 
continue  to  make  any  debt  service 
contributions  for  which  it  is  obligated 
under  the  ACC,  and  the  property  sold 
will  not  be  subject  to  the  encumbrance 
of  that  indebtedness.  (In  the  case  of  a 
development  with  financing  restrictions 
(such  as  a  bond-Hnanced  development], 
however,  sale  is  subject  to  the  terms  and 
conditions  of  the  applicable 
restrictions.)  Upon  sale  in  accordance 
with  the  HUD-approved  homeownership 
plan,  HUD  will  execute  a  release  of  the 
title  restrictions  prescribed  by  the  ACC. 
Because  the  property  will  no  longer  be 
subject  to  the  ACC  after  sale,  it  will 
cease  to  be  eligible  for  further  HUD 
fimding  for  operating  subsidies  or 
modernization  under  the  Act,  upon 
conveyance  of  title  by  the  IHA.  (That 
does  not  preclude  any  other  types  of 
post-sale  subsidies  that  may  be 
available,  uiMier  other  Federal,^Tribal, 
State,  or  local  programs,  such  as  the 
possibility  of  available  assistance  under 


section  8  of  the  Act,  in  connection  with 
a  plan  for  cooperative  homeownership.) 

§905.1004    Fundamental  criteria  for  HUD 
approval. 

HUD  will  approve  an  IHA's 
homeownership  plan  if  it  meets  all  three 
of  the  following  criteria: 

(a)  The  plan  must  be  practically 
workable,  with  sound  potential  for  long- 
term  success.  Financial  viability, 
including  the  capabiUty  of  purchasers  to 
meet'the  financial  obligations  of 
homeov/nership.  is  a  critical 
requirement. 

(b)  The  plan  must  be  consistent  with 
law,  including  the  requirements  of  this 
part  and  any  other  applicable  Federal, 
Tribal.  State,  and  local  statutes  and 
regulations,  and  existing  contracts. 
Subject  to  the  other  three  criteria  stated 
in  this  section,  any  provision  that  is  not 
contrary  to  those  legal  requirements 
may  be  included  in  the  plan,  at  the 
discretion  of  the  IHA,  whether  or  not 
expressly  authorized  in  this  subpart. 

(c)  The  plan  must  be  clear  and 
complete  enough  to  serve  as  a  working 
document  for  implementation,  as  well  as 
a  basis  for  HUD  review.  See  S  905.1018 
through  905.1021. 

§905.1005    Resident  consultation  and 
Involvement. 

(a)  In  developing  a  proposed 
homeownership  plan,  and  in  carrying 
out  the  plan  after  HUD  approval,  the 
IHA  shall  consult  with  residents  of  the 
development  involved,  and  with  any 
resident  organization  that  represents 
them,  as  necessary  and  appropriate  to 
provide  them  with  information  and  a 
reasonable  opportunity  to  make  their 
views  and  recommendations  known  to 
the  IHA.  While  the  Act  gives  the  IHA 
sole  legal  authority  for  fmal  decisions, 
as  to  whether  or  not  to  submit  a 
proposed  homeownership  plan  and  the 
content  of  such  a  proposal,  the  IHA 
shall  give  residents  and  their  resident 
organizations  full  opportunity  for  input 
in  the  homeownership  planning  [uvcess, 
and  full  consideration  of  their  concerns 
and  opinions. 

(b)  Where  individual  residents,  a 
Resident  Management  Corporation 
(RMC).  or  another  form  of  resident 
organization  may  wish  to  initiate, 
discussion  of  a  possible  homeownership 
plan,  the  IHA  shall  negotiate  with  them 
in  good  faith.  Joint  development  and 
submission  of  the  plan  by  the  IHA  and 
RMC.  or  other  resident  organization,  is 
encouraged.  In  addition,  participation  of 
a  RMC  or  other  resident  organization  in 
the  implementation  of  the  plan  is 
encouraged. 
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(c)  If  the  plan  involves  sale  of  50  or 
more  dwellings,  or  more  than  10  percent 
of  the  total  number  of  dwellings  in  the 
inventory  of  low-income  housing  that  is 
owned  or  leased  by  the  IHA,  the  IHA 
shall  provide  advance  notice  to 
residents  and  hold  a  public  hearing  prior 
to  submission  of  the  homeownership 
plan  to  HUD. 

S  90S.1006    Property  ttiat  may  be  sold. 

Subject  to  the  workability  criterion  of 
S  905.1004(a)  (including,  for  example, 
consideration  of  common  elements  and 
other  cnaracteristics  of  the  property),  a 
homeownership  plan  may  provide  for 
sale  of  one  or  more  dwellings,  along 
with  interests  in  any  common  elements, 
comprising  all  or  a  portion  of  one  or 
more  housing  developments.  A  plan  may 
provide  for  conversion  of  existing  rental 
housing  to  homeownership  or  for 
homeownership  sale  of  newlydeveloped 
housing.  The  property  must  meet  local 
code  requirements  and  the  pertinent 
requirements  for  the  elimination  of  lead- 
based  paint  hazards  for  HUD-associated 
housing,  under  subpart  C  of  24  CFR  part 
35.  Furlher,  the  property  must  be  in  good 
repair,  with  the  major  components 
having  a  remaining  useful  life  that  is 
sufficient  to  justify  a  reasonable 
expectation  that  homeownership  will  be 
.affordable  by  the  purchasers.  This 
standard  must  be  met  as  a  condition  for 
sale  of  a  dwelling  to  an  individual 
purchaser,  unless  the  terms  of  sale 
include  measures  to  assure  that  the 
work  will  be  completed  within  a 
reasonable  time  after  purchase  (e.g.,  as 
a  part  of  a  mortgage  financing  package 
that  provides  the  purchaser  with  a  home 
improvement  loan). 

§  905.1007 
ownership. 


Methods  of  sale  and 


(a)  Any  appropriate  method  of  sale 
and  ownership  may  be  used,  such  as 
fee-simple  conveyance  of  single-family 
dwellings  or  conversion  of  multifamily 
buildings  to  resident-owned 
cooperatives  or  condominiums. 

(b)  An  IHA  may  sell  dwellings  to 
residents  directly  or  (with  respect  to 
multifamily  buildings  or  a  group  of 
single-family  dwellings)  through  another 
entity  established  and  governed  by,  and 
solely  composed  of,  residents  of  the 
IHA's  low-income  housing;  provided 
that: 

(1)  The  other  entity  has  the  necessary 
legal  capacity  and  practical  capability  to 
carry  out  its  responsibilities  under  the 
plan. 

(2)  The  respective  rights  and 
obligations  of  the  IHA  and  the  other 
entity  will  be  specified  by  a  written 
agreement  that  includes: 


(i)  Assurances  that  the  other  entity 
will  comply  with  all  provisions  of  the 
HUD-approved  homeowmership  plan. 

(ii)  Assurances  that  the  IHA's 
conveyance  of  the  property  to  the 
residents  (through  a  resident  entity)  will 
be  subject  to  a  title  restriction  providing 
that  the  property  may  be  resold  or 
otherwise  transferred  only  by 
conveyance  of  individual  dwellings  to 
eligible  residents,  in  accordance  with 
the  HUD-approved  homeownership 
plan,  or  by  reconveyance  to  the  IHA, 
and  that  the  property  will  not  be 
encumbered  without  the  written  consent 
of  the  IHA. 

(iii)  Protection  against  fraud  or  misuse 
of  funds  or  other  property  on  the  part  of 
the  other  entity,  its  employees,  and 
agents. 

(iv)  Assurances  that  the  resale 
proceeds  will  be  used  only  for  the 
purposes  specified  by  the  HUD- 
approved  homeownership  plan.  (See 
S  905.1015.) 

(v)  Limitation  of  the  other  entity's 
administrative  and  overhead  costs,  and 
of  any  compensation  or  profit  that  may 
be  realized  by  the  entity,  to  amounts 
that  are  reasonable  in  relation  to  its 
responsibilities  and  risks. 

(vi)  Accountability  to  the  IHA  and 
residents  for  the  recordkeeping, 
reporting  and  audit  requirements  of 
5  905.1017. 

(vji)  Assurances  that  the  other  entity 
will  administer  its  responsibihties  under 
the  plan  in  accordance  with  applicable 
civil  rights  statutes  and  implementing 
regulations,  as  described  in  i  905.115. 

(viii)  Adequate  legal  remedies  for  the 
IHA  and  residents,  in  the  event  of  the 
other  entity's  failure  to  perform  in 
accordance  with  the  agreement. 

§  905.1008    Purchaser  ellglblltty  and 
selection. 

Standards  and  procedures  for 
eligibihty  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Subject  to  any  additional  eligibility 
and  preference  standards  that  are 
required  or  permitted  under  this  section, 
a  homeownership  plan  may  provide  for 
the  eligibihty  of  residents  of  low-income 
housing  owned  or  leased  by  the  seller 
IHA,  subject  to  an  ACC  under  the  Act, 
and  residents  of  other  housing  who  are 
receiving  housing  assistance  under 
section  8  of  the  Act.  under  an  ACC 
administered  by  the  seller  IHA; 
provided  that  the  resident  has  been  in 
lawful  occupancy  for  a  minimum  period 
specified  in  the  plan  (not  less  than  30 
days  prior  to  conveyance  of  title  to  the 
dwelling  to  be  purchased).  Within  that 
overall  range  of  permissible  eligibility. 


the  following  order  of  preference  shall 
be  observed:  ' 

(1)  The  existing  residents  of  each  of 
the  dwellings  to  be  sold. 

(2)  Other  residents  of  the  building  or 
development  in  which  the  dwellings  to 
be  sold  are  located. 

(3)  Residents  of  the  IHA's  other  low- 
income  housing  developments  (owned 
or  leased  by  the  seller  IHA). 

(4)  Residents  of  other  housing  who  are 
receiving  housing  assistance  under 
section  8  of  the  Act,  under  an  ACC 
administered  by  the  seller  IHA. 

(5)  Other  persons  who  are  do  not  meet 
any  of  the  types  of  residency 
requirements  listed  in  paragraphs  (a)  (1) 
through  (4)  of  this  section  at  the  time  of 
their  selection  as  purchasers,  provided 
that  they  are  eligible  for  admission  to 
low-income  housing  and  their  selection 
is  conditioned  on  completion  of  the 
specified  minimum  period  of  rental 
tenancy  prior  to  conveyance  of  title. 

(b)  A  homeownership  plan  may 
restrict  eligibility  to  one  or  more  of  the 
preference  categories  listed  in 
paragraph  (a)  of  this  section,  as  may  be 
reasonable  in  view  of  the  number  of 
units  to  be  offered  for  sale  and  the 
estimated  number  of  eligible  applicants 
in  successive  categories,  provided  that 
the  specified  order  of  those  preferences 
is  observed. 

(c)  Within  each  of  the  categories 
under  paragraph  (a)  of  this  section,  a 
preference  shall  be  given  to  those 
residents  who  have  completed  self- 
sufficiency  and  job  training  programs,  as 
identified  in  the  homeownership  plan,  or 
who  meet  equivalent  standards  of 
economic  self-sufficiency,  such  as  actual 
employment  experience,  as  specified  in 
the  homeownership  plan. 

(d)  Residents  who  are  interested  in 
purchase  must  submit  applications  for 
that  specific  purpose,  and  those 
applications  shall  be  handled  separately 
from  applications  for  other  IHA 
programs.  Applications  shall  be  dated 
as  received  by  the  IHA,  and,  subject  to 
eligibility  and  preference  factors, 
selection  shall  be  made  in  the  order  of 
receipt.  Application  for  homeownership 
shall  not  affect  an  applicant's  place  on 
any  other  IHA  waiting  list. 

(e)  Eligibility  shall  be  limited  to 
residents  who  are  capable  of  assuming 
the  financial  obligations  of 
homeownership,  under  minimum  income 
standards  for  affordability,  taking  into 
account  the  unavailability  of  operating 
subsidies  and  modernization  funds  after 
conveyance  of  the  property  by  the  PHA. 
A  homeownership  plan  may,  however,  , 
take  account  of  any  available  subsidy  . 
from  other  sources  (e.g.,  if  available, 
assistance  un\fer  section  8  of  the  Act.  in 
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connection  with  a  plan  for  cooperative 
ownership).  Under  this  affordability 
standard  an  applicant  must  meet  both 
of  the  following  requirements: 

(1)  On  an  average  monthly  estimate, 
the  amount  of  the  purchaser's  payments 
for  mortgage  principal  and  interest,  plus 
insurance  and  real  estate  taxes,  will  not 
exceed  the  sum  of: 

(i)  30  percent  of  the  applicant's 
adjusted  income,  as  defmed  in  this  part, 
and 

(ii)  Any  subsidy  that  will  be  available 
for  such  payments.  Where  justified,  a 
higher  percentage  of  adjusted  income 
may  be  used,  up  to  a  maximum  of  35 
percent.  In  addition,  expenses  such  as 
utilities,  maintenance,  and  other  debt 
must  be  taken  into  account. 

(2)  The  applicant  can  pay  any 
amounts  required  for  closing,  such  as  a 
downpayment  (if  any)  and  closing  costs 
chargeable  to  the  purchaser,  as  may  be 
specified  in  Ae  homeownership  plan. 

(f)  Eligibility  shall  be  limited  to 
residents  who  have  been  current  in  all 
of  their  lease  obligations  over  a  period 
of  not  less  than  six  months  prior  to 
conveyance  of  title,  including,  but  not 
limited  to,  payment  of  rents  and  other 
charges  and  reporting  of  all  income  that 
is  pertinent  to  determination  of  rental 
charges.  At  the  IHA's  discretion,  the 
homeownership  plan  may  allow  a 
resident  to  remedy  underreporting  of 
income  by  payment  of  the  resulting 
underpayments  for  rent  (back  rent 
owing)  prior  to  conveyance  of  title  to  the 
homeov^nership  dwelling,  either  in  a 
lump-sum  or  in  installments  over  a 
reasonable  period.  Alternatively,  the 
plan  may  permit  payment  within  a 
reasonable  period  after  conveyance  of 
title,  under  an  agreement  secured  by  a 
mortgage  on  the  property. 

(g)  If  consistent  with  paragraphs  (a) 
through  (f)  of  this  section,  a 
homeownership  plan  may  include  any 
other  standards  for  eligibility  or 
preference,  or  both,  that  are  not  contrary 
to  law,  at  the  discretion  of  the  IHA. 

§  905.1009    Counseling,  training,  and 
techntcat  assistanc*. 

Appropriate  counseling  shall  be 
provided  to  prospective  and  actual 
purchasers,  as  necessary  for  each  stage 
of  implementation  of  the 
homeownership  plan.  Particular 
attention  must  be  given  to  the  terms  of 
purchase  and  fmancing,  along  with  the 
other  financLal  and  maintenance 
responsibilities  of  homeownership.  In 
addition,  where  appUcable,  appropriate 
training  and  technical  assistance  shall 
be  provided  to  any  entity  (such  as  a 
RMC.  other  resident  organization,  or  a 
cooperative  or  condominium  entity]  that 


has  responsibilities  for  carrying  out  the 
plan. 

§  905.1010    NonpurcttMing  residents. 

(a)  If  an  existing  resident  of  a  dwelling 
authorized  for  sale  tinder  a 
homeownership  plem  is  ineligible  for 
purchase,  or  declines  to  purchase,  the 
resident  shall  be  given  the  choice  of 
relocation  to  other  suitable  and 
affordable  housing  or  continued 
occupancy  of  the  present  dwelling  on  a 
rental  basis,  at  a  r(nt  no  higher  than  that 
permitted  by  the  Act.  Displacement 
(permanent  involuntary  move),  in  order 
to  make  a  dwellin;  available  for  sale,  is 
prohibited.  In  addition  to  applicable 
program  sanctions  a  violation  of  J^e 
displacement  prohibition  may  trigger  a 
requirement  to  prqvide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Act  of  1970  and 
implementing  government-wide 
regulations  (49  CFR  part  24).  Where 
continued  rental  occupancy  is 
contemplated,  the  homeownership  plan 
must  include  provision  for  any  rental 
subsidy  required  [e.g.,  section  8 
assistance,  if  available).  As  soon  as 
feasible  after  they  can  be  identified,  all 
nonpurchasing  residents  shall  be  given 
written  notice  of  their  options  under  this 
section. 

(b)  A  resident  who  chooses  to  relocate 
pursuant  to  this  section  shall  be  offered 
the  opportunity  to  relocate  to  another 
decent,  safe,  sanitary  and  affordable 
dwelling  of  suitable  size,  which  is,  to  the 
maximum  extent  practicable,  of  the 
resident's  choice,  in  accordance  with 
applicable  civil  rights  statutes  and 
implementing  regulations,  as  specified  in 
§  905.115.  This  requirement  will  be  met 
if  the  resident  is  offered  the  opportunity 
to  relocate  to  a  suitable  dwelling  in 
other  low-income  housing  owned  or 
leased  by  the  IHA,  any  of  the  housing 
assistance  programs  under  section  8  of 
the  Act,  or  any  other  Federal,  Tribal. 
State,  or  local  program  that  is 
comparable,  as  to  standards  for  housing 
quality,  admission  and  rent,  to  the 
programs  under  the  Act,  and  provides  a 
term  of  assistance  of  at  least  five  years. 

(c)  A  resident  who  chooses  to  relocate 
pursuant  to  this  section  shall  be  offered 
the  following  relocation  assistance: 

(1)  Counseling  and  advisory  services 
to  assure  full  choices  and  real 
opportunities  to  obtain  relocation  within 
a  full  range  of  neighborhoods  where     , 
suitable  housing  may  be  found, 
including  and  outside  areas  of  minority 
concentration,  including  timely 
information,  an  explanation  of  the 
resident's  rights  under  the  appUcable 
civil  rights  statutes  and  regulations,  and 
referrals  to  other  housing  that  meets  the 


standards  of  paragraph  (b)  of  this 
section:  and 

(2)  Payment  for  actual,  reasonable 
moving  expenses. 

§  905.101 1    Maintenance  reserve. 

(a)  A  maintenance  reserve  shall  be 
established  for  multifamily  housing  sold 
under  a  homeownership  plan.  For  single- 
family  dwellings,  a  maintenance  reserve 
shall  not  be  required,  if  the  availability 
of  the  funds  needed  for  maintenance  is 
adequately  addressed  under  the 
affordability  standard  adopted  in 
accordance  with  S  905.100B(e). 

(b)  The  purpose  of  the  maintenance 
reserve  shall  be  to  provide  a  source  of 
reserve  hinds  for  maintenance,  repair 
and  replacement  as  necessary  to  ensure 
the  long-term  success  of  the  plan, 
including  protection  of  the  interests  of 
purchasers  and  the  IHA.  The  amounts  to 
be  set  aside,  and  other  terms  of  this 
reserve,  shall  be  as  necessary  and 
appropriate  for  the  particular 
homeownership  plan,  taking  into 
account  such  factors  as  prospective 
needs  for  nonroutine  maintenance  and 
replacement,  the  homeowner's  financial 
resources,  and  any  special  factors  that 
may  aggravate  or  mitigate  the  need  for  a 
maintenance  reserve. 

§  905. 101 2    Purctiasa  prieas  and  financing. 

(a)  To  ensure  affordability  by  eligible 
purchasers,  by  the  standard  adopted 
under  §  905.1008(e),  a  homeownership 
plan  may  provide  for  below-market 
purchase  prices  or  below-market "  ' 
financing,  or  a  combination  of  the  two. 
Discounted  purchase  prices  may  be 
determined  on  a  unit-by-unit  basis, 

based  on  the  particular  purchaser's 
ability  to  pay,  or  may  be  determined  by 
any  other  fair  and  reasonable  method 
(e.^..  uniform  prices  for  a  group  of 
comparable  dwellings,  within  a  range  of 
affordability  by  a  group  of  potential 
purchasers). 

(b)  Any  type  of  private  or  public 
financing  may  be  used  [e.g., 
conventional  Federal  Housing 
Administration  (FHA),  Department  of 
Veterans  Affairs  (VA),  Farmers  Home 
Administration  (FmHA),  or  a  Tribal. 
State  or  local  program).  An  IHA  may 
fmance  or  assist  in  financing  purchase 
by  any  methods  it  may  choose,  such  as 
purchase-money  mortgages,  guarantees 
of  mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-purchase 
arrangements. 

§  905.1013    Protection  against  fraud  and 
abus*. 

A  homeownership  plan  shall  include 
appropriate  protections  against  any 
risks  of  fraud  or  abuse  that  are 


28356        Federal  Register  /  Vol.  57.  No.  122  /  Wednesday.  June  24.  1992  /  Rules  and  Regulations 


presented  by  the  particular  plan,  such  as 
collusive  purchase  for  the  benefit  of 
nonresidents,  extended  use  of  the 
dwelling  by  the  purchaser  as  rental 
property,  or  collusive  sale  that  would 
circumvent  the  resale  profit  limitation  of 
9  905.1014. 

9905.1014    UimtatkNi  of  rcsato  prom. 

(a)  General.  If  a  dwelling  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  the  homeownership  plan 
shall  provide  for  appropriate  measures 
to  preclude  reahzation  of  windfall  profit 
on  resale.  Windfall  profit  means  all  or  a 
portion  of  the  resale  proceeds 
attributable  to  the  purchase  price 
discount  (the  fair  market  value  at  date 
of  purchase  from  the  IHA  less  the 
below-market  purchase  price),  as 
determined  by  one  of  the  methods 
described  in  paragraphs  (b)  through  |d) 
of  this  section.  Subject  to  that 
requirement,  however,  purchasers 
should  be  permitted  to  retain  any  resale 
profit  attributable  to  appreciation  in 
value  after  purchase,  along  with  any 
portion  of  the  sale  proceeds  fairly 
attributable  to  improvements  made  by 
them  after  purchase. 
•     (b)  Promissory  note  method.  Where 
there  is  no  limit  on  the  amount  of  the 
resale  price,  the  initial  purchaser  shall 
execute  a  promissory  note,  payable  to 
the  IHA,  along  with  a  mortgage  securing 
the  obligation  of  the  note,  on  the 
following  terms  and  conditions: 

(1)  The  principal  amount  of 
indebtedness  shall  be  the  lesser  of: 

(i)  The  purchase  price  discount,  as 
determined  by  the  definition  in 
paragraph  (a)  of  this  section  and  stated 
in  the  note  as  a  dollar  amount;  or 

(ii)  The  net  resale  profit,  in  an  amount 
to  be  determined  upon  resale  by  a 
formula  stated  in  the  note.  That  formula 
shall  define  net  resale  profit  as  the 
amount  by  which  the  gross  resale  price 
exceeds  the  sum  of: 

(A)  The  discounted  purchase  price; 

(B)  Reasonable  sale  costs  charged  to 
the  initial  purchaser  upon  resale;  and 

(C)  Any  increase  in  the  value  of  the 
property  that  is  attributable  to 
improvements  paid  for  or  performed  by 
the  initial  purchaser  during  tenure  as  a 
homeowner. 

(2)  At  the  option  of  the  IHA,  the  note 
may  provide  for  automatic  reduction  of 
the  principal  amount  over  a  specified 
period  of  ownership  while  the  property 
is  used  as  the  purchaser's  family 
residence.  At  maximum,  this  may  result 
in  total  forgiveness  of  the  indebtedness 
over  a  period  of  not  less  than  five  years 
from  the  date  of  conveyance,  in  annual 
increments  of  not  more  than  20  percent. 
This  does  not  require  an  IHA's  plan  to 
provide  for  any  such  reduction  at  all,  or 


preclude  it  from  specifying  terms  that 
are  less  generous  to  the  purchaser  than 
those  stated  in  the  foregoing  sentence. 

(3)  To  preclude  collusive  resale  that 
would  circumvent  the  intent  of  this 
section,  the  IHA  shall  (by  an 
appropriate  form  of  title  restriction) 
condition  the  initial  purchaser's  right  to 
resell  upon  approval  by  the  IHA.  to  be 
based  solely  on  the  IHA's  determination 
that  the  resale  price  represents  fair 
market  value  or  a  lesser  amount  that 
will  result  in  payment  to  the  IHA.  under 
the  note,  of  the  full  amount  of  the 
purchase  price  discount  (subject  to  any 
accrued  reduction,  if  provided  for  under 
subparagraph  (b)(2)  of  this  section).  If  so 
determined,  the  IHA  shall  be  obligated 
to  approve  the  resale. 

(4)  The  IHA  may,  in  its  sole  discretion, 
agree  to  subordination  of  the  mortgage 
that  secures  the  promissory  note,  in 
favor  of  an  additional  mortgage  given  by 
the  purchaser  as  security  for  a  home 
improvement  loan. 

(c)  Limited  equity  method.  As  a 
second  option,  the  requirement  of  this 
section  may  be  satisfied  by  an 
appropriate  form  of  limited  equity 
arrangement,  restricting  the  amount  of 
net  resale  profit  that  may  be  realized  by 
the  seller  (the  initial  purchaser  and 
successive  purchasers  over  a  period 
prescribed  by  the  homeownership  plan) 
to  the  sum  of: 

(1)  The  seller's  paid-in  equity; 

|2)  The  portion  of  the  resale  proceeds 
attributable  to  any  improvements  paid 
for  or  performed  by  the  seller  during 
homeownership  tenure;  and 

(3)  An  allowance  for  appreciation  in 
value,  calculated  by  a  fair  and 
reasonable  method  specified  in  the 
homeownership  plan  (e.g..  according  to 
a  price  index  factor  or  other  measure). 

(d)  Third  option.  The  requirements  of 
this  section  may  be  satisfied  by  any 
other  fair  and  reasonable  arrangement 
that  will  accomplish  the  essential 
purposes  stated  in  paragraph  (a)  of  this 
section. 

(e)  Appraisal.  Determinations  of  fair 
market  value  under  this  section  shall  be 
made  on  the  basis  of  appraisal  by  an 
independent  appraiser,  to  be  selected  by 
the  IHA. 

§  905.1015    Us*  of  sale  proceeds. 

(a)  General  authority  for  use.  Sale 
proceeds  may,  after  provision  for  sale 
and  administrative  costs  that  are 
necessary  and  reasonable  for  carrying 
out  the  homeownership  plan,  be 
retained  by  the  IHA  and  used  for 
housing  assistance  to  low-income 
families  (as  such  famihes  are  defined 
under  the  Act).  The  term  "sale 
proceeds"  includes  all  payments  made 
by  purchasers  for  credit  to  the  purchase 


price  [e.g.,  earnest  money,  down 
payments,  payments  out  of  the  proceeds 
of  mortgage  loans,  and  principal  and 
interest  payments  under  purchase- 
money  mortgages),  along  with  any 
amounts  payable  upon  resale  under 
9  905.1013,  and  interest  earned  on  all 
such  receipts.  (Residual  receipts,  as 
defined  in  the  ACC.  shall  not  be  treated 
as  sale  proceeds.) 

(b)  Permissible  uses.  Sale  proceeds 
may  be  used  for  any  one  or  more  of  the 
following  forms  of  housing  assistance 
for  low-income  families,  at  the 
discretion  of  the  IHA  and  as  stated  in 
the  HUD-approved  homeownership 
plan: 

(1)  In  connection  with  the 
homeownership  plan  from  which  the 
funds  are  derived,  for  special  purposes 
lhat  are  justified  to  ensure  the  success 
of  the  plan,  and  to  protect  the  interests 
of  the  IHA  and  residents.  Examples 
include  a  reserve  for  use  to  prevent  or 
cure  default:  a  reserve  for  emergency 
loans  to  homeowners;  a  reserve  for  any 
contingent  liabiUties  (such  as  guaranty 
of  mortgage  loans);  and  a  reserve  for 
repurchase,  repair  and  resale  of  homes 
in  the  event  of  defaults. 

(2)  In  connection  with  another  HUD- 
approved  homeownership  plan  under 
this  part,  for  assistance  to  purchasers 
and  for  reasonable  planning  and 
administrative  costs. 

(3)  In  connection  with  a  Tribal.  State, 
or  local  homeownership  program  for 
low-income  families,  for  assistance  to 
purchasers  and  for  reasonable  planning 
and  administrative  costs.  Under  such 
programs,  sales  proceeds  may  be  used 
to  construct  or  acquire  additional 
dwellings  for  sale  to  low-income 
families,  or  to  assist  such  families  in 
purchasing  other  dwellings  from  public 
or  private  owners.  Where  this  kind  of 
use  is  proposed,  the  homeownership 
plan  must  include  a  description  of  the 
Tribal.  State,  or  local  homeownership 
program. 

(4)  In  connection  with  the  IHA's  other 
low-income  housing  (developments  that 
remain  under  ACC),  for  any  purposes 
authorized  for  the  use  of  operating  funds 
under  the  ACC  and  applicable 
provisions  of  the  Act  and  regulations,  as 
included  in  the  HUD-approved  operating 
budgets.  Examples  include  maintenance 
and  modernization,  augmentation  of 
operating  reserves,  protective  services, 
and  resident  services.  Such  use  shall  not 
result  in  the  reduction  of  the  operating 
subsidy  otherwise  payable  to  the  IHA 
for  its  other  low-income  bousing. 

(5)  In  connection  with  any  other  type 
of  Federal.  Tribal.  State,  or  local  housing 
program  for  low-income  families. 
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§905.1016    R«ptoc«ffl«nt  hoiMine. 

(a)  As  a  condition  for  transfer  of 
ownership  of  any  property  under  a 
HUD-approved  homeownership  plan, 
the  IHA  must  obtain  a  funding 
commitment,  from  HUD  or  another 
source,  for  the  replacement  of  each  of 
the  dwellings  to  be  sold  under  the  plan. 
Replacement  housing  may  be  provided 
by  one  or  any  combination  of  the 
following  methods: 

(1)  Development  by  the  IHA  of 
additional  low-income  housing  (by  new 
construction  or  acquisition). 

(2)  Rehabilitation  of  vacant  low- 

.  income  housing  owned  by  the  IHA. 

(3)  Use  of  five-year,  tenant-based 
certificate  or  voucher  assistance  under 
section  8  of  the  Act. 

(4)  If  the  homeownership  plan  is 
submitted  by  the  IHA  for  sale  to 
residents  through  a  RMC,  resident 
council  or  cooperative  association 
which  is  otherwise  eligible  to  participate 
under  this  part,  acquisition  of 
nonpublicly  owned  housing  units,  which 
the  RMC,  resident  council  or 
cooperative  association  will  operate  as 
rental  housing,  comparable  to  IHA- 
owned  low-income  housing  as  to  term  of 
assistance,  housing  standards,  eligibility 
and  contribution  to  rent. 

(5)  Any  other  Federal,  Tribal,  State,  or 
local  housing  program  that  is 
comparable,  as  to  housing  standards, 
eligibility  and  contribution  to  rent,  to 
any  of  the  programs  referred  to  in 
paragraphs  (a)  (1)  through  (3)  of  this 
section,  and  provides  a  term  of 
assistance  of  not  less  than  five  years. 

(b)  Although  a  HUD  funding 
commitment  is  required  if  the 
replacement  housing  requirement  is  to 
be  satisfied  through  any  of  the  HUD 
programs  listed  in  paragraph  (a)  of  this 
section,  HUD  shall  not  be  obligated  to 
provide  such  funding  until  the 
commitment  is  issued.  Where  the 
requirement  is  to  be  satisfied  under  a 
Tribal,  State  or  local  program,  or  a 
Federal  program  not  administered  by 
HUD.  a  funding  commitment  shall  be 
required  from  the  proper  authority.  Sale 
proceeds  may  be  used  for  some  of  the 
replacement  housing  options  under 
paragraph  (a)  of  this  section  (e.g., 
rehabilitation  of  vacant  IHA-owned 
housing,  or  an  eligible  local  program]. 
Where  a  homeownership  plan  provides 
for  use  of  sale  proceeds,  HUD  approval 
of  the  plan  and  execution  of  the  IHA- 
HUD  implementing  agreement  under 

§  905.1019  shall  satisfy  the  funding 
commitment  requirement  of  paragraph 
(a),  with  regard  to  the  amount  of 
replacement  housing  to  be  funded  out  of 
sale  proceeds. 

(c)  Replacement  housing  may  differ 
from  the  dwellings  sold  under  the 


homeownership  plan,  as  to  unit  sizes  or 
family  or  elderly  occupancy,  as 
consistent  with  local  housing  needs  for 
low-income  families. 

(d)  This  section  shall  not  apply  to 
applications  submitted  under  the 
Section  5(h)  Homeownership  Program 
prior  to  October  1, 1990. 

§  905.1017    Records,  reports,  and  audits. 

The  IHA  shall  be  responsible  for  the 
maintenance  of  records  (including  sales 
and  financial  records)  for  all  activities  . 
incident  to  implementation  of  the  HUD- 
approved  homeownership  plan.  Until  all 
planned  sales  of  individual  dwellings 
have  been  completed,  the  IHA  shall 
submit  to  HUD  annual  sales  reports,  in  a 
form  prescribed  by  HUD.  The  receipt, 
retention,  and  use  of  the  sale  proceeds 
shall  be  covered  in  the  regular 
independent  audits  of  the  IHA's  low- 
income  housing  operations,  and  any 
supplementary  audits  that  HUD  may 
find  necessary  for  monitoring.  Where 
another  entity  is  responsible  for  sale  of 
individual  units,  pursuant  to 
§  905.3007(b),  the  IHA  must  ensure  that 
the  entity's  responsibilities  include 
proper  recordkeeping  and  accountability 
to  the  IHA.  sufficient  to  enable  the  IHA 
to  monitor  compliance  with  the 
approved  homeownership  plan,  to 
prepare  its  reports  to  HUD,  and  to  meet 
its  audit  responsibilities.  All  books  and 
records  shall  be  subject  to  inspection 
and  audit  by  HUD  and  the  General 
Accounting  Office  (GAO). 

§  905.1018    SutMnission  and  review  of 
homeownership  plan. 

Whether  to  develop  and  submit  a 
proposed  homeownership  plan  is  a 
matter  within  the  discretion  of  each 
IHA.  An  IHA  may  initiate  a  proposal  at 
any  time,  according  to  the  following 
procedures: 

(a)  Before  submission  of  a  proposed 
plan,  the  IHA  shall  consult  informally 
with  the  appropriate  HUD  Regional  or 
Field  Office  to  assess  feasibility  and  the 
particulars  to  be  addressed  by  the  plan. 

(b)  The  IHA  shall  submit  the  proposed 
plan,  together  with  supporting 
documentation,  to  the  appropriate  HUD 
Regional  or  Field  Office. 

(c)  Conditional  approval  may  be 
given,  at  HUD  discretion,  in  instances 
where  HUD  determines  that  to  be 
justified.  For  example,  conditional  HUD 
approval  might  be  a  necessary 
precondition  for  the  IHA  to  obtain  the 
funding  commitments  required  to  satisfy 
all  of  the  requirements  for  final  HUD 
approval  of  a  complete  homeownership 
plan.  Where  conditional  approval  is 
granted,  HUD  will  specify  the  conditions 
in  writing. 


§905.1019    HUD  approval  and  IHA-HUD 
Implementing  agreement 

Upon  HUD  notification  to  the  IHA 
that  the  homeownership  plan  is 
approvable  (in  final  form  that  satisfies 
ail  applicable  requirements  of  this 
subpart),  the  IHA  and  HUD  will  execute 
a  written  agreement,  in  a  form 
prescribed  by  HUD,  to  evidence  HUD 
approval  and  authorization  for 
implementation.  The  plan  itself,  as 
approved  by  HUD,  shall  be  considered 
to  be  part  of  the  agreement.  Any  of  the 
items  of  supporting  documentation  may 
also  be  incorporated,  if  agreeable.  The 
IHA  shall  be  obligated  to  carry  out  the 
approved  plan  without  modification, 
except  with  written  approval  by  HUD. 

S  905.1020    Content  of  homeownership 
plan. 

The  homeownership  plan  must 
address  the  following  matters,  as 
applicable  to  the  particular  factual 
situation: 

(a)  A  description  of  the  property, 
including  identification  of  the 
development  and  the  specific  dwellings 
to  be  sold. 

(b)  If  applicable,  a  plan  for  any  repair 
or  rehabilitation  required  under 

§  905.1006.  based  on  the  assessment  of 
the  physical  condition  of  the  properfy 
that  is  included  in  the  supporting 
documentation. 

(c)  Purchaser  eligibility  and  selection 
(see  S  905.1008). 

(d)  Terms  and  conditions  of  sale  (see. 
particularly,  SS  905.1011  through 
905.1014). 

(e)  A  plan  for  consultation  with 
residents  during  the  implementation 
stage.  (See  S  905.1005).  If  appropriate, 
Uiis  may  be  combined  with  the  plan  for 
counseling. 

(f)  A  budget  estimate,  showing  the 
costs  of  implementing  the  plan,  and  the 
sources  of  the  funds  that  will  be  used. 

(g)  Counseling,  training,  and  technical 
assistance  to  be  provided  in  accordance 
with  S  905.1009. 

(h)  If  the  plan  contemplates  sale  to 
residents  via  an  entify  other  than  the 
PHA,  a  description  of  that  entity's 
responsibilities  and  information  t 

demonstrating  that  the  requirements  of 
§  905.1007(b)  have  been  met  or  will  be 
met  in  a  timely  fashion. 

(i)  If  applicable,  a  plan  for 
nonpurchasing  residents,  in  accordance 
with  S  905.1010. 

(j)  An  administrative  plan,  including 
estimated  staffing  requirements. 

(k)  An  estimate  of  the  sale  proceeds 
and  an  explanation  of  how  they  will  be 
used,  in  accordance  with  i  905.1015. 

(I)  A  description  of  the  accounting  and 
reporting  procedures  to  be  used. 
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including  those  required  to  meet  the 
requirements  of  ^  905.1017. 

(m)  A  replacement  housing  plan,  in 
accordance  with  S  905.1018. 

(n)  An  estimated  timetable  for  the 
major  steps  required  to  carry  out  the 
plan. 

§905.1021    Supporting  documentation. 

The  following  supporting 
documentation  shall  be  submitted  to 
HUD  with  the  proposed  homeownership 
plan,  as  appropriate  for  the  particular 
plan: 

(a)  An  estimate  of  the  fair  market 
value  of  the  property,  including  the 
range  of  fair  market  values  of  individual 
dwellings,  supported  by  such 
information  as  HUD  finds  sufficient  to 
support  the  estimate. 

(b)  An  assessment  of  the  physical 
condition  of  the  property,  based  on  the 
standards  specified  in  S  905.1006. 

(c)  A  statement  demonstrating  the 
practical  workability  of  the  plan,  based 
on  analysis  of  data  on  such  elements  as 
purchase  prices,  costs  of  repair  or 
rehabihtation,  homeownership  costs, 
family  incomes,  availability  of  financing, 
and  the  extent  to  which  there  are 
eligible  residents  who  are  expected  to 
be  interested  in  purchase.  (See 

§  905.1004(a).) 

(d)  Information  to  substantiate  the 
commitment  and  capability  of  the  IHA 
and  any  other  entity  with  substantial 
responsibilities  for  implementing  the 
plan. 

(e)  A  description  of  resident 
consultation  activities  carried  out 
pursuant  to  Sec.  905.1005  before 
submission  of  the  plan  (including  public 
hearing,  if  required),  with  a  summary  of 
the  views  and  recommendations  of 
residents  and  copies  of  any  written 
comments  that  may  have  been 
submitted  to  the  IHA  by  individual 
residents,  resident  organizations,  and 
any  other  individuals  and  organizations. 

(f)  The  IHA's  certification  that  it  will 
administer  ihe  plan  in  accordance  with 
applicable  civil  rights  laws  and 
implementing  regulations,  as  described 
in  §  905."!  15  of  this  part,  and  will  assure 
compliance  with  those  requirements  by 
any  other  entity  that  may  assume 
substantial  responsibilities  for 
implementing  the  plan, 

(g)  An  opinion  by  legal  counsel  to  the 
IHA,  statmg  that  counsel  has  reviewed 
the  plan  and  finds  it  consistent  with  all 
applicable  requirements  of  Federal, 
Tribal.  State,  and  local  law,  including 
regulations  as  well  as  statutes.  In 
addition,  counsel  must  identify  the 
major  legal  requirements  that  remain  to 
be  met  in  implementing  the  plan, 
indicating  an  opinion  about  whether 


those  requirements  can  be  met  without 
special  problems  that  may  disrupt  the 
timetable  or  other  features  contained  in 
the  plan. 

(h)  A  resolution  by  the  IHA's  Board  of 
Commissioners,  evidencing  its  approval 
of  the  plan. 

(i)  Any  other  information  that  may 
reasonably  be  required  for  HUD  review 
of  the  plan.  Except  for  the  IHA-HUD 
implementing  agreement  under 
5  905.1019.  HUD  approval  is  not 
required  for  documents  to  be  prepared 
and  used  by  the  IHA  in  implementing 
the  plan  (such  as  contracts,  applications, 
deeds,  mortgages,  promissory  notes, 
leases,  and  cooperative  or  condominium 
documents),  if  their  essential  terms  and 
conditions  are  described  in  the  plan. 
Consequently,  those  documents  need 
not  be  submitted  as  part  of  the  plan  or 
the  supporting  documentation. 

PART  965— PHA-OWNEO  OR  LEASED 
PROJECTS-MAINTENANCE  AND 
OPERATION 

2.  The  authority  citation  for  part  965 
continues  to  read  as  follows: 

Authority:  Sees.  2,  3,  6. 9.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437, 1437a, 
1437d,  1437g);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)).  Subpart  H  is  also  issued 
under  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-4846). 

§  965.101    (AmendMl] 

3.  In  §  965.101,  paragraph  (d)  is 
amended  by  removing  the  period  at  the 
end  of  the  last  sentence,  and  adding  the 
following  clause,  ",  but  not  to  work  or 
contracts  administered  by  Indian 
Housing  Authorities  (for  which,  see  part 
905  of  this  chapter)." 

4.  Section  965.302  is  revised  to  read  as 
follows: 

§965.302    AppUcabllity. 

The  provisions  of  this  subpart  apply 
to  all  PHAs  with  PHA-owned  housing, 
but  they  do  not  apply  to  Indian  Housing 
Authorities.  (For  similar  provisions 
applicable  to  Indian  Housing,  see  part 
905  of  this  chapter.)  No  PHA-leased 
project  or  Section  8  Housing  Assistance 
Payments  Program  project,  including 
PHA-owned  Section  8  projects,  is 
covered  by  this  subpart. 

§  965.401    [Amended] 

5.  In  §  965.401,  the  phrase  "title  I  oV  is 
added  before  the  phrase  "the  U.S. 
Housing  Act  of  1937 '. 

6.  Section  965.471  is  revised  to  read  as 
follows: 

§  965.471     ApptlcabtlKy. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subpart  apphes  to 


Public  Housing,  including  the  Turnkey 
III  Homeownership  Opportunities 
Program.  This  subpart  also  applies  to 
units  assisted  under  sections  10(c)  and 
23  of  the  U.S.  Housing  Act  of  1937  as  in 
effect  before  amendment  by  the  Housing 
and  Community  Development  Act  of 
1974  and  to  which  part  900  is  not 
applicable. 

(b)  This  subpart  does  not  apply  to 
dwelling  units  in  Turnkey  III  projects 
operated  by  Indian  Housing  Authorities 
or  other  Indian  Housing  projects  (for 
which  see  part  905,  subpart  K).  It  also 
does  not  apply  to  dwelling  units  that  are 
served  by  PHA-fumished  utilities, 
unless  checkmeters  have  been  installed 
to  measure  the  actual  utilities 
consumption  of  the  individual  units — 
except  that  tenants  in  such  units  shall 
be  subject  to  charges  for  consumption  of 
tenant-owned  major  appliances,  or  for 
optional  functions  of  PHA-fumished 
equipment,  in  accordance  with 
S  965.477(b). 

§965^72    (Amended]  I 

7.  In  5  965.472.  the  definition  of        ' 
"Public  Housing  Agency"  is  amended  by 
removing  the  last  sentence. 

8.  Section  965.701  is  revised  to  read  as 
follows: 

§  965.701     Purpose  and  applicability. 

The  purpose  of  this  subpart  is  to 
implement  the  provisions  of  section  302 
of  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-4846)  by 
establishing  procedures  to  eliminate  as 
far  as  practicable  the  immediate 
hazards  from  the  presence  of  paint  that 
may  contain  lead  in  PHA-owned 
housing  assisted  under  the  United  States 
Housing  Act  of  1937.  This  subpart 
applies  to  PHA-owned  lower-income 
public  housing  projects,  including 
Turnkey  III,  conveyed  Lanham  Act  and 
Public  Works  Administration  projects, 
and  to  section  23  Leased  Housing  Bond- 
Financed  projects.  This  subpart  does  not 
apply  to  projects  under  the  Section  23 
and  Section  8  Housing  Assistance 
Payments  programs,  or  to  Indian 
Housing.  This  subpart  is  promulgated 
pursuant  to  the  authorization  granted  in 
24  CFR  35.24(b)(4)  and  supersedes,  with 
respect  to  all  housing  to  which  it 
applies,  the  requirements  prescribed  by 
subpart  C  of  24  CFR  part  35. 

Daled:  June  5, 1992. 
Joseph  G.  Schiff. 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

(FR  Doc.  92-14057  Filed  6-23-92;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-801.  et  al.) 

Antifriction  Bearings  (Ottier  Than 
Tapered  Roller  Bearings)  and  Parts 
Ttiereof  From  France;  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews 

In  the  matter  of  A-127-801.  A^28-801.  A- 
475-801.  A-588-804,  A-485-801.  A-559-801. 
A-4m-«01.  A-549-801.  A-412-«n. 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

summary:  On  March  31. 1992.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tapered  roller  bearings)  and  parts 
thereof,  from  France.  Germany,  Italy, 
Japan.  Romania.  Singapore.  Sweden, 
Thailand  and  the  United  Kingdom.  The 
classes  or  kinds  of  merchandise  covered 
by  these  reviews  are  ball  bearings  and 
parts  thereof,  cylindrical  roller  bearings 
and  parts  thereof,  and  spherical  plain 
bearings  and  parts  thereof,  as  described 
in  more  detail  below.  The  reviews  cover 
63  manufacturers/exporters  and  the 
period  May  1. 1990  through  April  30. 
1991. 

Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
the  prebminary  results  to  account  for 
certain  changes  in  the  margin 
calculations  proposed  by  interested 
parties  and  to  correct  certain 
inadvertent  programming  and  clerical 
errors.  The  final  margins  for  the 
reviewed  firms  for  each  class  or  kind  of 
merchandise  are  listed  below  in  the 
section  "Final  Results  of  Review." 
EFFECTIVE  DATE:  June  24. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  appropriate  case  analyst,  for  the 
various  respondent  firms  listed  below, 
at  the  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377^733. 

France 

Amy  Beargie  (FiatAvio  S.p.A.. 
Aerospatiale  Division  Helicopteres), 
Lisa  Boykin  (Dassault  Industries). 
Michael  Diminich  (SKF  France).  Carlo 
Cavagna  (SNECMA.  Turbomeca). 
Maureen  McPhillips  (INA  Roulements 
S.A..  SNR  Roulements  S.A.,)  Thomas 


McGinty  (SNFA),  Anna  Snider 
(Messerschmitt-Boelkow-BlohmCmbH. 
Pratt  &  Whitney  Canada  Inc.).  or 
Richard  Rimlinger. 

Germany 

Amy  Beargie  (FiatAvio  S.p.A.. 
Aerospatiale  Division  Helicopteres).  J. 
David  Dirstine  (SKF  GmbH,  George 
Mueller  Numberg  AG),  Joseph  Hanley 
(NTN  Kugellagerfabrik  (Deutschland) 
GmbH).  Maureen  McPhillips  (INA 
Walzlager  Schaeffler  KG),  Breck 
Richardson  (Neuweg  Fertigung  GmbH). 
Michael  Rill  (FAG  Kugelfischer  George 
Schaefer  KGaA).  Anna  Snider 
(Messerschmitt-Boelkow-BlohmGmbH, 
Pratt  &  Whitney  Canada  Inc.).  or 
Richard  Rimlinger. 

Italy 

Amy  Beargie  (FiatAvio  S.p.A., 
Aerospatiale  Division  Helicopteres). 
Cario  Cavagna  (SNECMA),  Michael 
Diminich  (SKF  Industrie  S.p.A.).  Thomas 
McGinty  (FAG  Cuscinetti  S.p.A.).  Breck 
Richardson  (Meter  S.p.A.).  Anna  Snider 
(Rolls-Royce),  or  Richard  Rimlinger. 

Japan 

Jacqueline  Arrowsmith  (Showa  Pillow 
Block  Mfg.  Ltd..  Takeshita  Seiko  Co.. 
Uchiyama  Mfg.  Corp..  Wada  Seiko  Co. 
Ltd.).  Sheila  Baker  (Inoue  Jikuuke  Kogyo 
Co..  Nakai  Bearing  Co.  Ltd..  Nippon 
Seiko  K.K.).  Thomas  Bariow  (Honda 
Motor  Co.  Ltd..  Osaka  Pump  Co.  Ltd.. 
Yamaha  Motor  Co.).  Amy  Beargie 
(FiatAvio  S.p.A.).  Kris  Campbell 
(Izumoto  Seiko  Co.  Ltd..  Maehara 
Ironworks  Co.  Ltd..  Tottori  Yamakai 
Bearing  Seisakusho  Ltd.),  Robert 
Hamilton  (Fujino  Iron  Works  Co.  Ltd., 
Koyo  Seiko  Co.  Ltd..  Nachi-Fujikoshi 
Corp..  Nankai  Bearing  Co.  Ltd.).  Joseph 
Hanley  (Asahi  Seiko  Co.  Ltd.).  Albert 
Hayes  (NTN  Corp.),  Laurel  Lynn 
(Nippon  Pillow  Block  Sales  Co.).  Anna 
Snider  (Messerschmitt-Boelkow-Blohm 
GmbH),  or  Laurel  LaCivita  and  Richard- 
Rimlinger. 

Romania 

Breck  Richardson 
(Tehnoimportexport).  or  Richard 
Rimlinger. 

Singapore 

Laurel  Lynn  (NMB  Singapore  Ltd.  and 
Pelmec  Industries  (Pte)  Ltd.),  or  Laurel 
.  LaCivita. 

Sweden 

Lisa  Boykin  (SKF  Sverige).  or  Richard 
Rimlinger. 

Thailand 

Laurel  Lynn  (NMB  Thai  Ltd.  and 
Pelmec  Thai  Ltd.).  or  Laurel  LaCivita. 


United  Kingdom 

Amy  Beargie  (FiatAvio  S.p.A.),  Lisa 
Boykin  (SKF  (U.K.)  Ltd.).  Thomas 
McGinty  (FAG  U.K.  Ltd.,  Barden  Corp.). 
Maureen  McPhillips  (INA  Bearing  Co. 
Ltd.).  Michael  RiU  (RHP  Bearings). 
Joanna  Schlesinger  (Cooper  Bearings 
Ltd.).  Anna  Snider  (Pratt  &  Whitney. 
Canada  Inc.).  or  Richard  Rimlinger. 

8UPPt£MENTARY  INFORMATION: 

Background 

On  March  31. 1992,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  (AFBs) 
from  France,  Germany.  Italy,  Japan, 
Romania.  Singapore.  Sweden,  Thailand 
and  the  United  Kingdom  (57  FR  10859- 
10881).  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results. 

At  the  request  of  certain  interested 
parties,  we  held  a  public  hearing  on 
general  issues  pertaining  to  all  nine 
countries  on  April  20. 1992.  and  a 
hearing  on  issues  pertaining  to  Japan  on 
April  24, 1992. 

Issues  Appendix 

All  issues  raised  in  the  case  and 
rebuttal'briefs  by  parties  to  the  18 
concurrent  administrative  reviews  of 
AFBs  are  addressed  in  the  "Issues 
Appendix"  which  is  appended  to  this 
notice  of  final  results.  The  first  part  of 
the  Issues  Appendix  consists  of  all 
general  issues  raised  in  these  reviews 
and  our  determinations  with  respect  to 
each  issue.  The  next  part  addresses  all 
remaining  comments  filed  by  the  parties 
to  these  proceedings.  See  the  Table  of 
Contents  to  the  Issues  Appendix  for  a 
complete  listing  of  the  issue  topics  and 
the  order  in  which  they  are  addressed. 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  antifriction  bearings  (other 
than  tapered  roller  bearings),  and  parts 
thereof,  and  constitute  the  following 
"classes  or  kinds"  of  merchandise:  Ball 
bearings  and  parts  thereof  (BBs). 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs).  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  For  a 
detailed  description  of  the  products 
covered  under  these  classes  or  kinds  of 
merchandise,  including  a  compilation  of 
all  pertinent  scope  determinations,  see 
the  "Scope  of  the  Orders"  section  in  the 
bsues  Appendix. 
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Best  Infonaatioa  Available 

In  accordance  with  section  776(c)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act),  we  have  determined  that  the 
use  of  the  best  information  otherwise 
available  (BIA)  is  appropriate  for  a 
number  of  firms.  For  certain  firms,  total 
BIA  was  necessary,  while  for  other 
firms,  only  partial  BIA  was  applied.  For 
a  discussion  of  our  application  of  BIA. 
see  the  "Best  Information  Available" 
section  in  the  Issues  Appendix. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  the  following 
changes  in  these  final  results. 

•  Where  applicable,  certain 
programming  and  clerical  errors  in  our 
preliminary  results  have  been  corrected. 
Any  alleged  programming  or  clerical 
errors  pertaining  to  the  calculation  and 
treatment  of  charges  and  adjustments, 
cost  of  production  and  constructed  value 
with  which  we  do  not  agree  are 
discussed  in  the  relevant  sections  of  the 
Issues  Appendix. 

•  Based  on  our  analysis  of  comments 
filed  by  parties  to  these  proceedings,  we 
have  modified  or  altered  our  treatment 
of  certain  charges  and  adjustments. 
These  modifications  or  alternations  are 
discussed  in  the  relevant  sections  of  the 
Issues  Appendix. 

•  In  the  preliminary  results,  we 
compared  U.S.  and  home  market  sales 
without  applying  a  2D  percent  difference 
in  merchandise  (difmer)  cap.  However, 
as  a  result  of  comments  received,  we 
have  used  the  20  percent  difmer  cap  in 
these  final  results.  See  the  "Model 
Match"  section  of  the  Issues  Appendix. 

•  In  the  preliminary  results,  we 
compared  a  company's  U.S.  and  home 
rharket  sales  writhout  distinguishing 
between  its  sales  of  merchandise 
produced  by  different  manufacturers. 
However,  as  a  result  of  comments 
received,  we  have  compared  only  sales 
produced  by  the  same  manufacturer.  See 
the  "Model  Match"  section  of  the  Issues 
Appendix.      '  I 

Analysis  of  Comments  Received 

See  the  Issues  Appendix  attached  to 
this  notice. 

Final  Results  of  Reviews 

We  determine  the  following 
percentage  margins  to  exist  for  the 
period  May  1, 1990  through  April  30, 
1991: 
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Cash  Deposit  Requirements 

To  calculate  the  cash  deposit  rate  for  ■. 
each  respondent,  we  divided  the  total 
potential  uncollected  dumping  duties 
(PUDD)  for  each  exporter  by  the  total 
net  USP  value  for  that  exporter's  sales 
for  each  relevant  class  or  kind  during 
the  review  period  under  each  order. 

in  order  to  derive  a  single  deposit  rate 
for  each  class  or  kind  of  merchandise  for 
each  respondent  (i.e.,  each  exporter  or 
manufacturer  included  in  these  reviews), 
we  weight-averaged  the  purchase  price 
(PP)  and  exporter's  sales  price  (ESP) 
deposit  rates  (using  the  combined  U.S. 
value  of  PP  sales  and  ESP  sales  as  the 
weighting  factor).  To  accomplish  this 
where  we  sampled  ESP  sales,  we  first 
calculated  a  total  PUDD  for  all  ESP 
sales  by  dividing  the  sample  ESP  PUDD 
by  the  ratio  of  sampled  weeks  to  total 
weeks  in  the  review  period.  We  then 
calculated  a  total  net  USP  value  for  all 
ESP  sales  during  the  review  period  by 
dividing  the  sampled  ESP  total  net  value 
by  the  ratio  of  sampled  weeks  to  total 
weeks  in  the  review  period.  We  then 
divided  the  total  PUDD  by  the  total  ViSP 
value  to  obtain  the  deposit  rate. 

We  will  direct  Customs  to  collect  the 
resulting  percentage  deposit  rate  against 
the  entered  Customs  value  of  each  of  the 
exporter's  entries  of  subject 
merchandise  entered,  or  withdra%vn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unrelated  customer  in  the  United  States 
will  receive  the  exporter's  deposit  rate 
for  the  appropriate  class  or  kind  of 
merchandise. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  antifriction  bearings  (other 
than  tapered  roller  bearings)  and  parts 
thereof,  entered,  or  wthdrawn  from 
warehouse,  for  consumption  on  or  after 
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the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  as  outlined 
above; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm  covered 
in  this  review,  a  prior  review,  or  the  ' 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the  merchandise; 

and 

(4)  The  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will  be  the 
"all  other"  rate  established  in  the  final 
results  of  these  administrative  reviews. 
This  rate  represents  the  highest  rate  for 
any  firm  with  shipments  in  these 
administrative  reviews,  other  than  those 
firms  receiving  a  rate  based  entirely  on 
best  information  available. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR  35326 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  other 
simplification  methods  prevent  us  from 
doing  entry-by-entry  assessments,  we 
will  calculate  wherever  possible  an 
exporter/importer-specific  assessment 
rate  for  each  class  or  kind  of 
antifriction  bearings. 

7.  Purchase  Price  Sales 

With  respect  to  purchase  price  sales 
for  these  final  results,  we  will  divide  the 
total  PUDD  (calculated  as  the  difference 
between  foreign  market  value  and  U.S. 
price)  for  each  importer  by  the  total 
number  of  units  sold  to  that  importer. 
We  will  direct  Customs  to  assess  the 
resulting  unit  dollar  amount  against 
each  unit  of  merchandise  in  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period. 


Although  this  will  result  in  assessing 
different  percentage  margins  for 
individual  entries,  the  total  antidumping 
duties  collected  for  each  importer  under 
each  order  for  the  review  period  will  be 
almost  exactly  equal  to  the  total  PUDD, 
which  is  the  correct  assessment  amount. 

2.  Exporter's  Sales  Price  Sales 

For  ESP  sales  (sampled  and  non- 
sampled),  we  will  divide  the  total  PUDD 
for  the  reviewed  sales  by  the  total 
entered  value  of  those  reviewed  sales 
for  each  importer.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period.  While  the 
Department  is  aware  that  the  entered 
value  of  sales  during  the  POR  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  POR,  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  during  the 
POR. 

In  the  case  of  companies  which  did 
not  report  entered  value  of  sales,  we 
will  calculate  a  proxy  for  entered  value 
of  sales,  based  on  the  price  information 
available  and  appropriate  adjustments 
(e.g..  insurance,  freight,  U.S.  brokerage 
and  handling.  U.S.  profit,  and  any  other 
items,  as  appropriate,  on  a  company- 
specific  basis). 

For  calculation  of  the  ESP  assessment 
rate,  entries  for  which  liquidation  was 
suspended,  but  which  ultimately  fell 
outside  the  scope  of  the  orders  through 
operation  of  the  "Roller  Chain"  rule,  will 
be  included  in  the  assessment  rate 
denominator  to  avoid  over-collecting. 
(The  "Roller  Chain"  rule  excludes  from 
the  scope  of  an  order  bearings  which 
were  imported  by  a  related  party  and 
further-processed,  and  which  comprise 
less  than  one  percent  of  the  finished 
product  sold  to  the  first  unrelated 
customer  in  the  United  Slates.  See  the 
section  on  "Roller  Chain"  in  this 
Appendix.) 

3.  Other  Assessment  Instructions 

In  the  case  of  companies  which  chose 
to  respond  to  the  price  list  option,  we 
will  calculate  an  ad  valorem  assessment 
rate  for  ESP  sales  by  dividing  PUDD  by 
a  proxy  for  entered  value  of  sales  and 
for  PP  sales  calculate  a  specific  rate  of 
duty  based  on  units  sold.  The  proxy  will 
be  calculated  based  on  the  price 
information  available  and  appropriate 
adjustments  (e.g.,  insurance,  freight,  U.S 


brokerage  and  handling.  U.S.  profit,  and 
any  other  items,  as  appropriate,  on  a 
company-specific  basis). 

When  we  refer  to  importers,  we  are 
referring  to  the  U.S.  customer,  whether 
related  or  unrelated  to  the  exporter,  not 
the  customs  broker  or  brokerage  house 
that  might  be  the  importer  of  record  for 
any  of  these  entries.  Our  liquidation 
instructions  to  Customs  will  identify  the 
customer  that  these  notices  refer  to  as 
the  importer. 

These  administrative  reviews  and 
n6tice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  19  CFR  353.22  (1990). 

Dated:  June  11. 1992. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration.  .  . 
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of  Trade 

12.  Further  Processing 

13.  Packing  and  Movement  Expenses 

14.  Discounts.  Rebates  and  Price  Adj))stments 

15.  Circumstance-of-Sale  Adjustments 

A.  Credit  Expense 

B.  Commissions 

C.  Advertising  and  Promotional  Expenses 

D.  Technical  Services  and  Warranty 
Expenses 

E.  Inventory  Carrying  Costs 

F.  Indirect  Selling  Expenses 

G.  Hedging 

H.  Antidumping  and  l-egal  Expenses 
I.  Other  Issues 

16.  Cost  of  Production  and  Constructed  Value 

17.  Exchange  Rales 

18.  Foreign  Taxes.  Duties  and  Drawback 

19.  Romania-Specffic  Issues 

20.  Singapore-  and  Thailand-Specific  Issues 
-21.  Miscellaneous  Issues     . 

A.  Verification 

B.  Negative  U.S.  Prices 

C.  Accuracy  of  the  Home  Market  Data  Base 

D.  Service  Deficiencies 

E.  Data  Base  Problems 

F.  Reexports  of  AFBs 
G. Scope 


F«ieral  RegUter  /  Vol.  57.  No.  122  /  Wednesday.  >iine  24.  1992  /  Noiices 


aews 


H.  Basis  of  Dumping  Comparisons  for 

Resellers 
1.  Issues  Not  Briefed 
22.  Administrative  Record  Issues 

Company  Abbreviations 

ADH — Aerospatiale  Division  Helicopters 
Asahi — Asahi  Seiko  Company 
Harden — ^The  Harden  Corporation 
Cooper — Cooper  Bearings  Co.,  Ltd.;  Cooper 

Roller  Bearing  Company 
Dassault — Dassaalt  Industries 
FAG-Cermany — FAG  Kugelfischer  Georg 

Schaefer  KGaA 
FAG-Italy— FAG  Cuscinetti  S^y.A. 
FAG-UK— FAG  (UK)  Ltd. 
FederaJ-Mogul— Federal-Mogul  Corporation 
Fiat— FiatAvio  S.p.A. 
Fujino — Fujino  ironworks  Co.,  Ltd. 
CMN — Georg  Muller  Numberg  AG;  Georg 

Muller  of  America ' 
Honda — Honda  Motor  Co.,  Ltd.;  American 

Honda  Motor  Co..  inc.: 
Honda  of  America  Manufacturing,  Inc.: 

Honda  Power 
Equipment  Manufacturing,  Inc. 
IjK — Inoue  Jikuuke  Kogyo  Co.,  Ltd. 
INA-Germany — INA  Walzlager  Schaeffler 

KG;  INA  Bearing  Company,  Inc. 
INA-France— INA  Roulements  S.A. 
INA-UK— INA  Bearing  Company.  Ltd. 
Izumoto — IzuTOoto  Seiko  Co.,  Ltd. 
Koyo — Koyo  Seiko  Co.,  Ltd. 
Maehara — Maehara  ironworks  Co.,  Ltd. 
MBB — Messerschmitt-Boelkow-Blohm  GmbH 
Meter — Meter  S.p.A. 
Minebea — Minebea  Co.,  Ltd. 
Naciii — Nachi-Fujikoshi  Corp.:  Nachi 

America  Inc. 
N'akai — Nakai  Bearing  Company,  Ltd. 
Nankai — Nankai  Seiko  Co.,  Ltd. 
NMB/Pebnec  Singapore — N'MB  Singapore 

Ltd.;  Pelmec  In<^ustrie8 
(Pte.)  Ltd.  t 

NMB/Pelmec  Thai— NMB  Thai,  Ltd.:  Pelmec 

Thai,  Ltd. 
NPBS — Nippon  Pillow  Block  Manufacturing 

Co.,  Ltd.:  Nippon  Pillow 
Block  Sales  Co.,  lid. 

NSK— Nippon  Seiko  KX..  NSK  Corporation 
NTN-Germany — NTN  Kugellagerfabrik 

(Deutschland)  GmbH 
NTN-Japan— NTN  Corporation:  NTN  Bearing 

Corporation  of  America 
American  NTN  Bearing  Manufacturing 

Corporation 
NWG— Neuweg  Fertigung  GmbH 
Osaka  Pump — Osaka  i*ump  Co.,  Ltd. 
Peer  Inf'l — Peer  International,  Ltd. 
P&WC— Pratt  &  Whitney  Canada.  Inc. 
RHP— RHP  Bearings:  RHP  Bearings  inc. 
Rolls-Royce — Rolls-Royce  pic;  Rolls-Royce 

Inc. 
Showa — Showa  Pillow  Block  Manufacturing 

Company 

SKF  Group 

SKF-Germany— SKF  GmbH;  SKF  Gleitlager 

GmbH;  SKF  Textilmaschinen- 

Komponenten  GmbH 
SKF-France — SKF  Compagnie  d' Applications 

Mecaniques.  &A.  tClamart);  ADR;  SARMA 
SKF-ltaly— SKF  laduatrie:  RIV-SKF  Officine 

de  Villar  Perosa:  SKF  Cuscinetti  Speciali; 

SKF  Cuscinetti;  HFT 
SKF-Sweden— AB  SKF;  SKF  Mekanprodukter 

AB:  SKF  Sverige 


SKF-UK— SKF  (UK)  Umited:  SiJ?  industries; 

AMPEP  inc. 
SKF-USA 
SNECMA— Societe  Nationale  d"Etude  et  de 

Construction  de  Moteurs  d" Aviation 
SNFA— SNFA  Bearings.  Ltd. 
SNR— 5NR  Roulements:  SNR  Bearings  USA, 

Ina 
Takeshita — ^Takeshita  Seiko  Company 
TIE — ^Tehnoimportexport 
Torrington — ^The  Torrington  Company 
Tottori — ^Tottori  Yamakai  Bearing 

Seisakusho,  Ltd. 
Turbomeca — ^Turbomeca 
Uchiyama — ^Uchiyama  Manufacturing 

Corporation 
Wada  Seiko— Wada  Seiko  Co.,  Ltd. 
Yamaha — Yamaha  Motor  Co.,  Ltd.:  Yamaha 

Motor  Corporation,  U.S.A. 

Scope  of  the  Orders 

A.  Description  of  the  Merchandise 

The  products  covered  by  these  orders, 
antifriction  bearings  (other  than  tapered 
roller  bearings),  mounted  or  unmounted, 
and  parts  thereof  (AFBs),  constitute  the 
following  classes  or  kinds  of 
merchandise: 

1.  Ball  Bearings  and  Parts  Thereof 

These  products  include  all  AFBs 
which  employ  balls  as  the  roller 
element.  Imports  of  these  products  are 
classified  under  the  following 
categories:  Antifriction  balls,  ball 
bearings  with  integral  shafts,  ball 
bearings  (including  radial  ball  bearings) 
and  parts  thereof,  and  housed  or 
mounted  ball  bearing  units  and  parts 
thereof. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedule  (HTS) 
subheadings:  8482.10.10,  8482.10.50, 
8482.80.00,  8482.91.00,  8482.99.10. 
8482.99.70.  8483.20.40,  8483.20.80. 
8483.30.40,  8483.30.80,  8483.90.20, 
8483.90.30,  8483.90.70,  8708.50.50. 
8708.60.50.  8708.99.50. 

2.  Cylindrical  Roller  Bearings.  Mounted 
or  Unmoimted.  and  Parts  Thereof 

These  products  include  all  AFBs 
which  employ  cylindrical  rollers  as  the 
rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  Antifriction  rollers, 
all  cylindrical  roller  bearings  (including 
spht  cylindrical  roller  bearings)  and 
parts  thereof,  housed  or  mounted 
cylindrical  roller  bearing  units  and  parts 
thereoL 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  8482.50.00.  8482.80i)0. 
8482.giXX).  8482.99.70,  8483.20.40. 
8483.20.80,  8483.30.40,  6483.30.80, 
8483^.20,  «483.90  JO,  8483.90^0, 
8708.50^,  67(».«0.50,  S708.99.Se. 


3.  Spherical  Plain  Bearings,  Mounted  or 
UnmoHnted.  and  Parts  Thereof 

TTiese  products  include  all  spherical 
plain  bearings  which  employ  a 
spherically  shaped  sliding  element  and 
include  spherical  plain  rod  ends. 

Imports  of  these  products  are 
classified  under  the  following  HTS 
subheadings:  8483.30.40.  8483.30.80. 
8483.90.20,  8483.90.30,  8485.90.00, 
8708.99.50. 

The  HTS  item  numbers  are  provided 
for  convenience  and  Customs  purposes. 
They  are  not  determinative  of  the 
products  subject  to  the  orders.  The 
written  description  remains  dispositive. 

Size  or  precision  grade  of  a  bearing 
does  not  influence  whether  the  bearing 
is  covered  by  the  orders.  These  orders 
cover  all  the  subject  bearings  and  parts 
thereof  (inner  race,  outer  race.  cage. 
roQers.  balls,  seals,  shields,  etc.) 
outlined  aboi'e  with  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  these 
orders.  For  unfinished  parts,  such  parts 
are  included  if  (1)  they  have  been  beat 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  these  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

The  ultimate  apphcation  of  a  bearing 
also  does  not  influence  whether  the 
bearing  is  covered  by  the  orders. 
Bearings  designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  oltimately  be  utilized 
in  aircraft  automobiles,  or  other 
equipment  are  within  the  scope  of  these 
orders. 

B.  Scope  Determinations 

Since  the  antidumping  duty  orders  on 
AFBs  went  into  effect,  the  Department 
has  issued  numerous  clarifications  of 
the  scope  of  the  orders.  The  following  is 
a  compilation  of  the  scope  rulings  the 
Department  has  made. 

Scope  rulings  made  in  the  Final 
Determinations  of  Sales  at  Less  than 
Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany.  54  FR  19006.19019  (May  3, 
1989): 

Products  Covered 

•  Rod  end  bearings  and  parts  thereof 

•  AFBs  used  in  aviation  applications 

•  Aerospace  engine  bearings 

•  Split  cylindrical  roller  bearings 

•  Wheel  hub  units 

•  Slewing  rings  and  slewing  bearings 

•  Wave  generator  beahogs 


28364 


Federal  Register  /  Vol.  57.  No.  122  /  Wednesday.  )une  24.  1992  /  Notices 


•  Bearings  (including  mounted  or 
housed  units,  and  flanged  or  enhanced 
bearings]  ultimately  utilized  in  textile 
machinery 

Products  Excluded 

•  Plain  bearings  other  than  spherical 
plain  bearings 

•  Airframe  components  unrelated  to 
the  reduction  of  friction 

•  Linear  motion  devices 

•  Split  pillow  block  housings 

•  Nuts,  bolts,  and  sleeves  that  are  not 
integral  parts  of  a  bearing  or  attached  to 
a  bearing  under  review 

•  Thermoplastic  bearings 

•  Stainless  steel  hollow  balls 

•  Textile  machinery  components  that 
are  substantially  advanced  in 
function(s)  or  value 

•  Wheel  hub  units  imported  es  part  of 
front  and  rear  axle  assemblies;  wheel 
hub  units  that  include  tapered  roller 
bearings;  and  clutch  release  bearings 
that  are  already  assembled  as  parts  of 
transmissions 

Scope  rulings  completed  between 
April  1. 1990  and  June  30. 1990.  See 
Scope  Rulings,  55  FR  42750  (October  23, 
1990): 

Products  Excluded 

•  Antifriction  bearings,  including 
integral  shaft  ball  bearings,  used  in 
textile  machinery  and  imported  with 
attachments  and  augmentations 
sufficient  to  advance  their  function 
beyond  load-bearing/friction-reducing 
capability 

Scope  rulings  completed  between  July 
1. 1990  and  September  30, 1990.  See 
Scope  Rulings,  55  FR  43020  (October  25, 
1990): 

Products  Covered 

•  Rod  ends 

•  Clutch  release  bearings 

•  Ball  bearings  used  in  the 
manufacture  of  helicopters 

•  Ball  bearings  used  in  the 
manufacture  of  disk  drives 

Scope  rulings  completed  between 
April  1, 1991  and  June  30, 1991.  See 
Notice  of  Scope  Rulings,  56  FR  36774 
(August  1, 1991): 

Products  Excluded 

•  Textile  machinery  components 
including  false  twist  spindles,  belt  guide 
rollers,  separator  rollers,  damping  units, 
rotor  units,  and  tension  pulleys 

Scope  rulings  published  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof;  Final  Results  of  Antidumping 
Administrative  Review.  56  FR  31696, 
31698  (July  11. 1991): 


Products  Covered 

•  Load  rollers  and  thrust  rollers,  also 
called  mast  guide  bearings 

•  Conveyor  system  trolley  wheels  and 
chain  wheels 

Scope  rulings  completed  between  July 
1. 1991  and  September  30, 1991.  See 
Scope  Rulings.  56  FR  57320  (November  8, 
1991): 

Products  Covered 

•  Snap  rings  and  wire  races 

•  Bearings  imported  as  spare  parts 

•  Custom-made  specialty  bearings 

Products  Excluded 

•  Certain  rotor  assembly  textile 
machinery  components 

•  Linear  motion  bearings 
Scope  rulings  completed  between 

October  1, 1991  and  December  31, 1991. 
See  Notice  of  Scope  Rulings,  57  FR  4597 
(February  6, 1992): 

Products  Covered 

•  Chain  sheaves  (forklift  truck  mast 
components) 

•  Loose  boss  rollers  used  in  textile 
drafting  machinery,  also  called  top 
rollers 

•  Certain  engine  main  shaft  pilot 
bearings  and  engine  crank  shaft 
bearings 

Scope  rulings  completed  between 
January  1. 1992  and  March  31. 1992.  See 
Scope  Rulings.  57  FR -19602  (May  7. 
1992): 

Products  Covered 

•  Ceramic  bearings 

•  Roller  turn  rollers 

•  Clutch  release  systems  that  contain 
rolling  elements 

Products  Excluded 

•  Clutch  release  systems  that  do  not 
contain  rolling  elements 

•  Chrome  steel  balls  for  use  as  check 
valves  in  hydraulic  valve  systems 

Scope  rulings  completed  since  April  1, 
1992: 

Products  Excluded 

•  Finished,  semiground  stainless  steel 
balls 

1.  Families  and  Model  Match 

Comment  1:  Torrington  asserts  that 
the  Department's  determination  of  the 
parameters  of  such  or  similar 
merchandise  under  section  771(16)  of  the 
Tariff  Act  is  impermissibly  narrow. 
Specifically.  Torrington  maintains  that 
the  limitation  of  such  or  similar 
merchandise  to  bearings  that  belong  to 
the  same  bearing  family  is  improper 
because  of  the  Department's 
requirement  that  bearings  must  share 
certain  physical  characteristics  {e.g.. 


precision  grades)  to  be  considered 
members  of  the  same  family. 

Torrington  notes  that  the  statute 
prefers  sales  over  constructed  value 
(CV)  as  the  basis  for  foreign  market 
value  (FMV)  and  argues  that  the 
Department  did  not  accord  this 
preference  sufficient  weight  because  it 
immediately  resorted  to  constructed 
value  for  observations  for  which  no 
model  or  family  match  could  be  made. 
Torrington  cites  section  771(16)(C)  in 
support  of  its  contention  that  a  product 
that  is  not  a  member  of  the  same  bearing 
family  as  the  subject  merchandise 
should  still  be  considered  similar,  and 
therefore  used  as  the  basis  of 
comparison  before  resorting  to 
constructed  value,  if  it  is  within  the  ' 
same  general  class  or  kind,  like  the 
subject  merchandise  in  the  purposes  for 
which  used,  and  may  reasonably  be 
compared  to  the  subject  merchandise. 

Torrington  argues  that  the  Department 
has  construed  the  phrase  such  or  similar 
broadly  in  past  investigations  and 
administrative  reviews  to  allow 
comparison  of  articles  with 
substantially  different  physical 
dimensions.  Torrington  cites  Tapered 
Roller  Bearings  from  Japan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  52  FR  30700,  30702  (1987). 
affd..  NTN  Bearing  Corp.  of  America  v. 

United  States.  14  CIT ,  747  F. 

Supp.  726.  735-737  (1990).  as  particularly 
relevant  to  the  current  Antifriction 
Bearing  reviews.  Torriivgton 
recommends  that  the  Department  use 
the  sum  of  the  deviations  methodology 
that  was  employed  in  the  Tapered  Roller 
Bearing  (TRB)  reviews,  whereby 
different  sized  bearings  could  be 
considered  similar  and  therefore  used  to 
make  price-to-price  comparisons,  to 
determine  the  most  similar  merchandise 
in  the  current  AFB  reviews,  Torrington 
suggests  that  this  approach  is  in 
accordance  with  the  catalogs  of  certain 
respondents,  wherein  bearings  of 
slightly  different  physical  dimensions 
are  grouped  together.  Torrington  further 
contends  that  it  is  not  lardy  in  voicing 
its  objections  to  the  Department's 
limitation  of  such  or  similar 
merchandise  and  that  it  has  repeatedly 
raised  the  issue  throughout  the  current 
reviews.  Torrington  asserts  that  it 
vdiced  its  objections  to  the 
Department's  family  approach  during 
the  first  reviews.  Also  concerning  the 
first  reviews,  Torrington  argues  that 
because  the  family  approach  was  used 
in  the  first  reviews,  respondents  have 
had  time  to  structure  their  prices  to  take 
advantage  of  this  approach  and 
undermine  the  purpose  of  the 
antidumping  duty  orders. 
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Finally,  Torrington  provides  statistics 
on  the  percentage  of  observations  in  the 
preliminary  margin  program  where 
home  market  (HM)  sales  were  not  used 
as  the  basis  for  comparison  for  certain 
respondents  and  claims  that  this 
percentage  was  as  high  as  47  percent  for 
certain  respondents.  Torrington  also 
references  a  previous  submission  to  the 
Department  focusing  on  the  percentage 
of  potentially  unmatched  sales  values 
for  certain  companies.  Torrington 
maintains  that  these  percentages  would 
be  lower  if  the  Department  had  used  a 
model  match  methodology  that 
employed  a  more  liberal  standard  in 
determining  whether  models  were 
similar  for  the  purposes  of  the  statute. 

Koyo  agrees  that  there  is  a  statutory 
preference  for  price-to-price  as  opposed 
to  price-to-CV  comparisons  but  states 
that  the  statute  vests  the  Department 
*vith  the  authority  to  determine  whether 
the  home  market  merchandise  and 
subject  merchandise  may  reasonably  be 
compared.  Koyo  thus  contends  that  the 
statutory  preference  for  price-to-price 
comparisons  does  not  mean  that  all 
possible  sales  comparisons  are 
preferred  to  the  use  of  constructed  value 
as  a  matter  of  law.  Koyo  maintains  that 
the  Department's  model  match 
methodology  for  the  current  AFB 
reviews,  in  particular  the  family  concept 
on  which  the  methodology  is  based,  is  a 
reasonable  exercise  of  its  discretion 
because  it  considers  the  commercial 
realities  of  the  AFB  market  in  particular 
the  extensive  variety  of  models  in  the 
market  and  the  fact  that  families  of 
similar  bearings  do  exist. 

NSK  also  emphasizes  the  discretion 
allowed  to  the  Department  to  determine 
what  constitutes  similar  merchandise. 
NSK  argues  that  the  Department's 
definition  of  £aniily  is  sufficiently  broad 
by  noting  that  although  all  bearings 
classified  in  the  same  family  share 
certain  characteristics  (e.^.,  precision 
grade),  they  do  not  have  to  be  identical 
across  the  board  to  be  within  the  same 
family,  and  may  have  differences  such 
as  raw  materials  composition  and  the 
presence  of  shields  and  seals.  INA 
contends  that  a  change  in  the  model 
match  methodology  at  this  stage  in  the 
proceeding  would  require  additional 
information  from  respondents  and 
would  further  complicate  the  already 
extremely  complicated  analysis  that  the 
Department  must  perform  in  calculating 
margins  in  the  current  reviews. 

In  response  to  Torrington's  statement 
that  the  Department  should  use  the  TRB 
model  match  methodology,  Koyo  and 
SKF  note  that  the  TRB  reviews  involve 
far  fewer  models  than  the  AFB  reviews 
and  suggest  that  the  TRB  models  differ 


from  AFB  models  in  certain  fundamental 
physical  characteristics  and  in  the 
manner  in  which  those  characteristics 
vary  from  one  model  to  another.  SKF 
further  states  that  a  different  model 
match  approach  for  AFBs  is  justified 
because  the  technical  criteria  examined 
by  the  Department  for  tapered  roller 
bearings  [e.g..  the  "Y  factor")  are  not  the 
same  as  those  for  AFBs.  NSK  and  SKF 
argue  that  Torrington's  identification  of 
products  that  would  allegedly  qualify  as 
similar  using  the  Department's  TRB 
methodology  but  not  the  AFB 
methodology  fails  to  consider  that  a  20 
percent  difmer  cap  was  used  for  TRBs 
but  was  not  used  in  the  preliminary 
margin  calculations  for  AFBs.  SKF 
further  notes  that  Torrington  did  not 
employ  a  below  cost  of  production 
(COP)  test  in  its  identification  of 
observations  where  the  Department 
resorted  to  constructed  value  in  the 
model  match  and  states  its  catalog  does 
not  provide  support  for  the  TRB 
approach  suggested  by  Torrington. 

Several  respondents  contend  that  the 
model  match  issue  is  well  settled  and 
that  all  parties  have  already  had 
sufficient  opportunity  to  air  their  views 
on  this  issue.  Koyo  states  that  the  issues 
regarding  the  model  match  methodology 
have  been  ventilated  on  several 
previous  occasions  and  that  the 
Department  has  refused  to  accept  the 
methodology  proposed  by  Torrington; 
accordingly,  the  Department  should  not 
change  its  methodology  absent 
compelling  circumstances.  FAG  and  SKF 
argue  that  Torrington  explicitly  assented 
to  the  Department's  family  matching 
methodology  during  the  Department's 
solicitation  of  pre-review  comments 
prior  to  the  first  reviews.  FAG  further 
notes  that  Torrington  argued  against 
broadening  the  definition  of  family 
during  the  first  reviews  and  did  not  raise 
the  issue  in  its  General  Issues  Case  Brief 
to  the  first  reviews. 

Concerning  the  statistics  cited  by 
Torrington  on  the  frequency  of  the 
Department's  resort  to  constructed 
value,  Koyo  asserts  that  Torrington's 
complaint  that  the  Department  should 
have  found  a  greater  percentage  of 
matching  sales  does  not  address  the 
issue  of  whether  the  methodology  is  in 
accordance  with  law.  NSK  contends  that 
there  is  a  significant  discrepancy 
between  Torrington's  projections  of 
unmatched  transactions  and  the 
Department's  actual  calculations  for  the 
preliminary  results.  FAG-Germany 
argues  that  the  statistics  used  by 
Torrington  concerning  the  effectiveness 
of  the  model  match  are  misleading  to  the 
extent  that  they  focus  on  the  percentage 
of  unmatched  sales  value  and  not  on  the 


percentage  of  unmatched  observations, 
which  is  significantly  lower  for  FAG- 
Germany.  FAG-Italy  also  criticizes 
Torrington's  statistical  analysis 
concerning  the  peKentage  of  unmatched 
observations  in  the  preliminary  margin 
calculations. 

Department's  Position:  The  family 
approach  used  in  the  current  reviews  is 
an  appropriate  method  of  determining 
such  or  similar  merchandise.  The  issue 
of  whether  the  Department's  definition 
of  such  or  similar  merchandise  is 
impermissibly  narrow  is  only  relevant  to 
observations  where  there  were  no  sales 
of  identical  or  family  bearings  to  match 
and  the  Department  resorted  to 
constructed  value  as  a  result.  This  resort 
to  constructed  value  as  a  means  of 
comparison  is  entirely  appropriate 
under  certain  conditions.  In  fact,  the 
Department's  use  of  constructed  value 
as  the  FMV  when  the  home  market 
fnerchandise  to  be  used  for  comparison 
was  sold  below  the  cost  of  production  or 
when  identical  or  similar  merchandise  is 
not  available  for  comparison  is  a 
predictable  and  statutorily  mandated 

^  result.  See  sections  773(a)(2)  and  773(b) 

'  of  the  Tariff  Act. 

The  statute  provides  the  Department 
with  the  discretion  to  determine  whether 
an  appropriate  home  market  FMV  exists 
for  purposes  of  comparison  to  U.S.  price 
(USP)  and,  if  not,  when  to  resort  to 
constructed  value  as  an  alternate  source 
of  comparison.  The  Department  has  the 
authority  to  determine  what 
merchandise  qualifies  as  such  or  similar 
for  the  purposes  of  the  statute.  United 
Engineering  &  Forging  v.  United  States. 
779  F.  Supp.  1375, 1380-82  (CIT 1991); 
NTN  Bearing  Corp.  v.  United  States.  7A7 
F.  Supp.  726,  735-36  (CIT  1990);  KeA- 
McGee  Chem.  Corp.  v.  United  States. 
741  F.  Supp.  947,  951-52  (CIT  1990): 
Monsanto  Co.  v.  United  States,  698  F. 
Supp.  275,  277-278  (CIT  1988);  Timken 
Co.  V.  United  States  (Timken  I),  630  F. 
Supp.  1327, 1338  (CIT  1986).  Moreover,  it 
is  the  administering  agency  rather  than 
an  interested  party  that  should  make  the 
determination  as  to  what  methodology 
should  be  used.  NTN  Bearing.  7A7  F. 
Supp.  at  736:  Timken  I.  630  F.  Supp.  at 
1338.  If  the  Department  determines  that 
such  or  similar  merchandise  sold  or 
offered  for  sale  in  the  home  market  does 
not  exist  for  purposes  of  comparison 
with  a  particular  USP.  the  Department 
may  use  the  constructed  value  of  the 
merchandise  in  question  as  the  foreign 
market  value.  Section  773(a)(2).  In  fact 
the  Tariff  Act  does  not  allow  the  use  of 
a  price  based  FMV  for  comparison  to 
USP  if  the  Department  does  not 
determine  that  it  may  reasonably  be 
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compared  with  the  merchandise  in 
question.  Section  771(16)(C)(iii). 

In  the  context  of  the  current  AFB 
reviews,  the  family  model  match 
approach  constitutes  an  appropriate  use 
of  this  discretion.  We  initially  note  that 
bearings  do  not  have  to  be  identical  to 
be  members  of  the  same  bearing  family. 
The  preliminary  results  demonstrate 
that  bearings  within  the  same  family 
."nay  have  significant  differences  in 
variable  cost  of  manufacturing. 
Torrington  has  previously 
acknowledged  that  bearings  belonging 
to  the  same  family  may  have  differences 
in  cost  of  manufacturing  by  specifically 
requesting  a  difference  in  merchandise 
adjustment  when  family  comparisons 
are  made.  See  Torrington  letter  to  the 
Department.  July  17,  1991.  A-lOO-001.  at 
23-26  (referencing  July  23, 1990  letter  to 
the  Department). 

The  family  approach  used  in  the 
current  reviews  was  specifically 
designed  to  take  into  account  the  salient 
characteristics  of  the  AFB  market, 
particularly  the  large  number  of 
individual  bearing  models  that  are 
offered  for  sale  and  the  fact  that  many 
models  may  be  traced  to  a  core  family 
because  they  share  the  following 
characteristics:  load  direction,  bearing 
design,  number  of  rows  of  rolling 
elements,  precision  rating,  dynamic  load 
rating,  outside  diameter,  inside 
diameter,  and  width/height.  When  this 
methodology  was  developed,  all  parties, 
including  Torrington,  agreed  that  it  was 
reasonable  not  to  conduct  any  ranging 
of  the  criteria  that  would  allow  bearings 
with  differences  in  these  characteristics 
to  be  considered  members  of  the  same 
family.  The  concern  was  that  ranging 
the  criteria  would  force  comparisons  of 
models  with  greatly  varying  costs. 
Department  of  Commerce  Decision 
Mem.orandum,  July  30. 1990.  at  5.  This 
concern  remains  valid.  Given  the  fact 
that  the  AFB  market  is  comprised  of 
literally  thousands  of  different  bearing 
models,  it  is  appropriate  for  the 
Department  to  require  that  bearings 
share  these  characteristics  in  order  to 
effect  its  statutory  mandate  of 
determining  when  a  reasonable 
comparison  can  be  made. 

Thus,  the  Department  has  properly 
exercised  its  discretion  in  the  context  of 
Ihe  current  AFB  reviews  by  using  a 
family  approach  to  determine  such  or 
similar  merchandise.  In  addition,  the 
model  match  methodology  that  employs 
this  approach  has  been  conducted  in 
accordance  with  the  requirements  of  the 
Tariff  Act.  Pursuant  to  section  773,  the 
Department  first  attempted  to  match 
U.S.  sales  with  identical  merchandise  in 
the  home  market.  If  no  identical 


merchandise  was  sold,  the  Department 
attempted  to  match  the  merchandise  to 
similar  merchandise  offered  for  sale  in 
the  home  market,  i.e.,  the  bearing  family. 
The  Department  resorted  to  constructed 
value  only  when  there  were  no  sales  of 
identical  or  family  bearing  models  to 
match  to  the  merchandise  sold  in  the 
U.S. 

The  history  of  the  AFB  proceedings  to 
date  demonstrates  that  all  parties, 
including  Torrington,  have  had 
numerous  occasions  to  air  their  views 
on  this  issue.  The  Department  sohcited 
conunents  from  interested  parties  in 
devising  the  family  approach  for  the  first 
AFB  reviews,  during  which  time 
Torrington  stated  that  this  proposition 
was  basically  unobjectionable.  The 
specific  characteristics  of  the  ATO 
market — thousands  of  models  sold, 
many  of  which  are  grouped  around  the 
same  family — are  the  same  for  the 
current  reviews  as  they  were  when 
Torrington  voiced  its  approval  of  the 
family  approach.  The  parties  have  had 
several  other  opportunities  to  comment 
on  this  issue  and  the  Department  has 
carefully  weighed  the  considerations 
involved  in  determining  that  the  family 
approach  represents  a  reasonable  model 
match  methodology  with  respect  to  the 
AFB  market.  Although  the  Department 
will  continue  to  consider  the 
appropriateness  of  its  matching  criteria, 
it  will  only  alter  the  criteria  when 
compelling  reasons  exist.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Residential  Door 
Locks  and  Parts  Thereof  from  Taiwan, 
54  FR  53153,  53157  (Dec.  27, 1989). 

The  Department  has  adopted  this 
position  in  the  interest  of  maintaining  a 
stable  and  predictable  approach  to  its 
antidumping  duty  margin  calculations. 
Torrington  has  not  provided  substantive 
evidence  to  support  its  assertion  that  the 
fact  that  the  family  approach  was  used 
in  the  first  reviews  will  allow 
respondents  to  restructure  their  prices  to 
lake  advantage  of  its  use  in  subsequent 
reviews.  In  fact  since  the  results  of  the 
first  reviews  were  not  available  until 
June  1991,  respondents  could  not  have 
taken  these  results  into  account  in  their 
pricing  practices  for  the  current  review, 
which  covered  the  period  May  1990 — 
April  1991. 

The  statistics  cited  by  Torrington 
concerning  the  percentage  of 
observations  where  home  market  sales 
were  not  used  as  the  FMV  in  the 
preliminary  margin  program  do  not 
address  the  issue  of  whether  the  family 
approach  is  appropriate  because  they  do 
not  demonstrate  that  the  Department's 
resort  to  CV  was  uiu-easonable  when  no 
family  match  was  found.  Torrington's 


references  to  its  past  submissions  to  the 
Department  projecting  the  percentage  of 
sales  value  where  home  market  sales 
are  not  used  as  the  FMV  are 
unpersuasive  for  the  same  reason. 
Further,  these  statistics  ignore  the  fact 
that  the  Department  may  refuse  to  use 
home  market  sales  as  a  basis  for 
comparison  for  reasons  other  than  the 
lack  of  a  family  match;  for  instance, 
home  market  sales  are  also  disqualified 
if  they  fail  the  cost  test. 

Comment  2:  Respondents  NSK,  FAG, 
Koyo,  and  GMN  claim  that  the 
Department  improperly  failed  to  apply  a 
20  percent  difference  in  merchandise 
(difmer)  cap  in  making  sales 
comparisons.  Application  of  the  difmer 
cap  would  limit  the  use  of  similar 
merchandise  in  making  sales 
comparisons  to  those  comparisons 
where  the  difmer  adjustment  is  less  than 
or  equal  to  20  percent  of  the  variable 
cost  of  manufacturing  the  U.S. 
merchandise. 

The  aforementioned  respondents 
assert  that  disregard  of  the  difmer  cap 
contravenes  the  antidumping  statute. 
Department  regulations  and  established 
Departmental  practice.  Referring  to  the 
statutory  definition  of  similar 
merchandise  in  section  771(16HB)(iii)  of 
the  Tariff  Act;  Koyo  and  NSK  argue  that 
the  difmer  cap  is  essentially  a  test  to 
determine  whether  home  market  models 
are  "approximately  equal  in  commercial 
value  to  the  subject  merchandise."  |Coyo 
states  that  the  Department's  failure!  to 
apply  the  difmer  cap  or,  altemativdjly.  to 
perform  any  test  to  determine  whether 
compared  models  are  approximately 
equal  in  commercial  value,  is  a  cle^r 
violation  of  the  express  requiremedts  of 
the  U.S.  antidumping  law. 

FAG  and  GMN  contend  that  the 
practice  of  applying  a  difmer  cap  stems 
from  19  CFR  353.57(a),  which  provides 
for  "a  reasonable  allowance  for 
differences  in  the  physical 
characteristics  of  merchandise 
compared."  FAG  states  that  the 
Department  has  consistently  interpreted 
such  reasonable  allowances  to  be 
difmers  which  are  20  percent  or  less 
thari  U.S.  costs  of  manufacture.  FAG    I 
and  GMN  also  claim  that  they  had  relied 
upon  the  Department's  use  of  the  difmer 
cap  and,  therefore,  have  been  unduly 
prejudiced  by  this  abrupt  and 
unexpected  change  in  Departmental 
practice. 

Both  Torrington  and  Federal-Mogul 
contend  that  no  statutory  nor  regulatory 
authority  mandates  application  of  the 
difmer  cap.  Both  parties  argue  that  the 
family  model-match  methodology 
employed  by  the  Department  obviates 
any  need  to  apply  such  a  cap.  Federal- 
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Mogul  argues  that  the  Department's 
analysis  takes  into  account  the  degree  of 
the  difmer  adjustment  by  ranking 
available  matches  according  to  the 
lowest  cost  deviation.  Regarding 
respondents'  argument  of  reliance  on 
past  Departmental  practice,  Federal- 
Mogul  notes  that  no  respondent  can 
hold  reasonable  expectations  of  cross- 
case  prospective  application  of  a 
guideline. 

Department's  Position:  We  agree  with 
respondents  that  the  20  percent  difmer 
cap  guideline  warrants  application  in 
these  reviews.  We  applied  the  subject 
guideline  to  ensure  that  a  reasonable 
comparison,  as  required  by  section 
771(16)(C)(iii)  of  the  Tariff  Act,  is  made 
between  the  product  sold  in  the  home 
(or  third  country)  market  and  the 
product  sold  in  the  U.S.  In  addition,  the 
difmer  cap  minimizes  the  effect  of 
certain  distortions  created  in 
calculations  caused  by  making  a  difmer 
adjustment  with  a  variable  cost 
difference  of  20  percent  or  more.  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value;  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  From  Korea.  54  FR  53145 
(December  27, 1989). 

We  disagree  with  Torrington's  and 
Federal-Mogul's  argument  that  the 
family  model  match  methodology 
obviates  the  need  for  a  difmer  cap.  Both 
the  family  scheme  and  the  difmer  cap 
constitute  complementary  bases  for 
ensuring  reasonable  comparisons  of 
merchandise.  The  Department  has 
applied  a  difmer  cap  in  many  cases 
where  comparisons  were  made  to  a 
single  similar  product.  Due  to  the 
diverse  nature  of  the  AFB  market,  the 
Department  devised,  as  a  simplification 
measure,  a  system  which  enabled  us  to 
avoid  complicated  model  match  analysis 
for  selecting  a  single  most  similar  home 
market  model  for  comparison  to  each 
U.S.  model.  Instead,  the  Department 
requested  that  respondents  group 
models  by  eight  speciHed  characteristics 
into  families  which  would  be  used  as  a 
basis  to  make  reasonable  comparisons. 
See  Comment  1  above.  As  in  other 
cases,  where  comparisons  are  made  to  a 
single  product,  identifying  the 
appropriate  family  of  products  is  only 
the  first  step  in  determining  reasonable 
comparisons.  The  difmer  cap  constitutes 
a  separate  step  which  ensures  that 
reasonable  comparisons  of  family 
models  can  be  made. 

The  Department  recognizes  that  the 
subject  guideline  may  not  be  applicable 
in  all  reviews,  as  demonstrated  in 
Certain  Stainless  Steel  Cooking  Ware 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 


Administrative  Review  (Cooking  Ware), 
56  FR  38115  (August  12, 1991).  In 
Cooking  Ware,  the  Department  verified 
that  there  were  clearly  identifiable  and 
easily  quantifiable  material  cost 
differences  between  otherwise  identical 
or  nearly  identical  products.  Therefore, 
such  products  were  reasonably 
comparable  despite  a  difmer  adjustment 
above  20  percent.  Such  circumstances 
which  warrant  disregard  of  the  difmer 
cap  do  not  exist  here. 

Contrarjflo  Federal-Mogul's  assertion 
that  our  analysis  for  the  preliminary 
results  took  into  account  the  degree  of 
differences  in  merchandise,  the 
Department  used  the  weighted-average 
variable  cost  of  manufacturing  (VCOM) 
of  the  corresponding  bearing  family  in 
the  calculation  of  difmer  adjustments. 
Therefore,  a  ranking  of  family  bearings 
by  the  amount  of  the  corresponding 
difmer  adjustment  would  be 
meaningless.  The  Department  calculated 
such  adjustments  as  the  difference 
between  the  VCOM  of  the  bearing  sold 
in  the  U.S.  and  the  weighted-average 
VCOM  of  the  corresponding  bearing 
family. 

For  purposes  of  calculating  the  final 
results,  the  Department  used  CV  as  the 
basis  for  FMV  if  the  difmer  adjustment 
exceeded  20  percent  of  the  VCOM  of  the 
U.S.  product.  However,  for  those  U.S. 
sales  where  no  comparable  CV  data 
was  available  and  where  the  respondent 
had  not  been  requested  to  provide  such 
CV  data,  the  Department  applied  the 
weighted-average  rate  of  the  analyzed 
sales  to  determine  dumping  margins. 

Comment  3:  Koyo  and  GMN  contend 
that  a  respondent's  U.S.  sales  of 
merchandise  made  by  one  manufacturer 
may  not  be  compared  to  that 
respondent's  foreign  market  sales  of 
merchandise  made  by  a  different 
manufacturer.  These  respondents  cite 
section  771(16)(B)(i)  of  the  Tariff  Act. 
which  states,  in  part,  that  such  or  similar 
merchandise  is  merchandise  produced 
in  the  same  country  by  the  same  person.' 

Department's  Position:  In  accordance 
with  the  definition  of  such  or  similar 
merchandise  in  section  771(16)(B)(i).  we 
have  not  considered  merchandise 
known  to  have  been  produced  in  the 
facilities  of  one  manufacturer  to  be  such 
or  similar  to  the  merchandise  produced 
in  the  facilities  of  another  manufacturer, 
even  if  the  merchandise  is  physically 
identical  or  physically  similar  and  is 
sold  by  the  same  person.  Accordingly, 
we  have  not  made  comparisons  in  these 
final  results  between  sales  of 
merchandise  produced  by  di^erent 
manufacturers. 

Comment  4:  Torrington  argues  that  the 
Department  should  reject  FAG- 


Germany's  response  and  use  best 
information  available  (BIA)  because  of 
FAG's  failure  to  identify  manufacturers 
of  purchased  bearings.  At  verification, 
the  Department  confirmed  that  this 
information  could  be  traced  through 
FAG's  records.  This  information  is 
needed  to  confirm  that  no  middleman 
dumping  occurred. 

FAG  contends  that  Torrington 
mischaracterized  the  Departments 
verification  report,  which  referred  only 
to  FAG's  source  code  as  the  source  of 
manufacturer  identity  information.  That 
source  code  merely  records  bearings  as 
purchased  German  bearings  and  does 
not  distinguish  between  individual 
manufacturers.  Thus,  it  was  not  possible 
for  FAG  under  its  existing  record- 
keeping system  to  determine  the  actual 
manufacturer  of  each  purchased 
German  bearing. 

Department's  Position:  We  have 
determined  for  these  final  results  that 
sales  of  merchandise  produced  by  one 
manufacturer  cannot  be  compared  to 
sales  of  merchandise  produced  by 
another  manufacturer.  See  Comment  3 
above.  We  verified  that  FAG  cannot 
readily  determine  the  actual 
manufacturer  of  merchandise  purchased 
from  unrelated  suppliers  in  Germany. 
Since  FAG  did  identify  merchandise 
produced  by  FAG  or  its  affiliate  Elges. 
and  since  FAG/Elges  merchandise 
accounts  for  most  of  FAG's  sales,  the 
response  is  reasonably  complete  and 
accurate.  Therefore,  we  have  accepted 
the  manufacturer  information  as 
reported. 

2.  Sampling 

Comment  1:  Nachi  claims  that  the 
Department's  use  of  sampling 
techniques  produces  an  unreliably  small 
sample  (for  certain  models)  upon  which 
to  calculate  foreign  market  value. 
Nachi's  claim  is  based  on  an  opinion 
letter  to  Nachi  from  a  consulting  group. 
Nachi  contends  that  a  foreign  market 
value  based  upon  a  sample  of  one 
transaction  cannot  be  either  reliable  or 
representative.  Torrington  argues  that 
Nachi  has  failed  to  provide  evidence 
supporting  its  argument  that  the 
Department's  use  of  sampling  does  not 
produce  representative  results. 
Torrington  points  out  that  the  opinion 
letter  submitted  by  Nachi  contains  no 
concrete  examples  to  support  its  theory, 
but  only  refers  to  hypothetical 
examples.  Torrington  argues  that  the 
fact  that  there  are  occasions  where  the 
value  sampled  is  based  on  a  small 
number  of  sales  would  be  expected,  and 
the  idea  of  disregarding  certain 
transactions  means  that  the  sample 
would  no  longer  be  random.  Torrington 
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cites  Final  Results  of  Antidumping  Duty 
Administrative  Review,  Certain  Fresh 
Cut  Flowers  from  Colombia,  56  FR 
32189,  32171  (July  15, 1991).  where  the 
Department  did  not  disregard  sampled 
sales  with  aberrantly  low  prices  due  to 
the  perishability  of  goods,  as  that  would 
bias  the  sample  in  violation  of  section 
777 A(b)  of  the  Tariff  Act.  In  response  to 
this  and  to  other  sampling  and  averaging 
comments  by  Nachi,  Federal-Mogul 
argues  that  Nachi  is  trying  to  "cherry 
pick"  the  home  market  sales  in  order  to 
determine  what  it  considers 
representative.  Federal-Mogiil  argues 
that  19  CFR  353.59(b)(2)  indicates  that 
the  "Secretary  will  select  the 
appropriate  representative  samples" 
[emphasis  added],  and  not  the 
respondents.  Once  the  Department  has 
determined  that  sampling  or  averaging 
techniques  are  warranted.  Federal- 
Mogul  argues  that  the  results  of  those 
techniques  must  be  accepted;  otherwise 
the  sampling  itself  is  meaningless. 

Department's  Position:  Nachi  has 
provided  no  evidence  of  record  to 
indicate  that  the  Department's  sampling 
techniques  produce  an  unrepresentative 
result.  Nachi's  opinion  letter  is  lacking 
in  concrete  examples.  It  is  expected 
that,  even  though  a  sample  is 
representative,  there  could  be  certain 
Instances  where  the  models  in  a  sample 
represent  only  a  few  transactions.  This 
could,  of  course,  reflect  that  there  may 
only  be  a  limited  number  of  transactions 
of  a  particular  model.  However,  Nachi 
provides  no  specific  evidence  indicating 
that  this  is  the  case,  or  that  the  sample 
is  unreliable.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Fresh 
Kiwi  Fruit  from  New  Zealand.  57  FR 
13702  (April  17. 1992).  where  it  was 
determined  that  trying  to  remove 
members  of  a,random  sample  might 
skew  the  results,  rendering  them  less 
rehable,  and  where  the  respondent  also 
failed  (as  in  the  instant  case)  to  show 
that  the  selection  methodologj'  was 
inappropriate  or  produced 
unrepresentative  results. 

3.  Annual  A  veraging 

Comment  1:  NPBS  and  Koyo  argue 
that  section  777A  of  the  Tariff  Act 
authorizes  the  Department  to  use 
averaging  techniques  to  establish  FMV 
only  when  such  averaging  techniques 
result  in  margin  calculations  which  are 
.    representative. 

NPBS  asserts  that  the  Department's 
determination  that  the  annual  weighted- 
average  FMV  is  as  representative  as  the 
monthly  weighted-average  FMV  is 
incorrect.  NPBS  holds  that  the  10 
percent  variance  that  the  Department 
accepts  between  the  annual  weighted- 
averaged  and  monthly  weighted-average 


FMVs  can  have  a  distortional  effect  on 
the  margin  calculation,  because  it  can 
increase  the  margin  by  as  much  as  10 
percent,  producing  dumping  findings 
where  no  dumping  has  occurred. 

Department's  Position:  Section  777A 
of  the  Tariff  Act  requires  the 
Department  to  ensure  that  samples  and 
averages  shall  be  representative  of  the 
transactions  under  review.  Therefore, 
before  adopting  the  use  of  an  armual 
weighted-average  FMV,  we  conducted 
two  studies  on  prices  to  ensure  that  the 
transactions,  and  thus  the  results 
produced,  would  be  representative. 
First,  we  compared  the  monthly 
weighted-average  price  to  the  annual 
weighted-average  price.  We  found  that 
the  annual  wei^ted-average  price  for 
more  than  90  percent  of  the  products 
sold  was  within  10  percent  of  the 
monthly  weighted-average  price. 
Second,  we  tested  whether  home  market 
prices  of  the  subject  merchandise 
consistently  rose  or  fell  during  the 
period  of  review  (POR).  We  found  that 
no  significant  correlation  existed 
between  price  and  time.  That  is,  prices 
did  not  consistently  rise  or  fall  so  as  to 
make  annual  weighted-average  prices 
unrepresentative  of  home  market  prices. 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof. 
From  Japan.  57  FR  4975  (February  11, 
1992). 

All  averaging  techniques,  whether 
they  are  monthly  or  aimual.  result  in 
variances  between  the  actual  price  and 
the  average  price.  The  fact  that  over  90 
percent  of  the  aimual  weighted-average 
prices  fall  within  10  percent  of  the 
monthly  weighted-average  prices 
demonstrates  that  the  variances 
produced  by  using  an  aimual  weighted- 
average  FMV  do  not  differ  significantly 
from  tfie  variances  produced  by  using  a 
monthly  weighted-average  FMV. 
Furthermore.  NPBS  does  not  offer  any 
evidence  that  an  annual  weighted- 
average  FMV  results  in  a  systematic 
bias  that  would  create  higher  dumping 
margins  than  would  result  from  using  a 
monthly  weighted-average  FMV.  Final 
Results  of  Antidumping  Ehity 
Administrative  Review;  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof. 
From  Japan.  57  FR  4975  (February  11, 
1992). 

Comment  2:  Nachi  argues  that, 
because  section  777A(a)(l)  only  allows 
annual  averaging  when  the  volume  of 
transactions  is  significant,  if  a  certain 
model  does  not  have  more  than  a  few 
transactions,  annual  averaging  cannot 
be  used  for  that  model.  Nachi  further 


refers  to  the  same  section  of  the  statute' 
in  arguing  that  the  averages  must  be 
representative  of  the  transactions.  Nadji 
claims  that  it  is  impossible  for  an  annu  i|l 
average  based  on  one  or  a  few 
transactions  to  be  representative. 

Nachi  contends  that  the  Department'|l| 
annual  average  test  may  prove  to  be     jf 
misleading  when  applied  to  infrequent  ^ 
sales.  Nachi  argues  that,  if  a  foreign 
market  value  were  based  only  on  one 
sale,  it  would  naturally  find  no 
correlation  between  price  and  time,  and 
the  monthly  weighted-average  price 
would  be  the  same  as  the  annual 
weighted-average  price  (so  it  would  fall 
within  the  10  percent  range).  Nachi 
proposes  that  the  Department  employ  a 
test  to  determine  that  the  sample 
population  is  sufficiently  large  to  justify 
the  use  of  annual  weighted-averages  for 
foreign  market  value. 

Torrington  points  out  that  Nachi  has 
provided  no  examples  of  models  sold 
infrequently  during  the  period  of  review, 
and  has  failed  to  demonstrate  why  the 
careful  testing  of  the  Department  would 
still  not  yield  representative  results  in 
such  a  case.  Torrington  contends  that 
Nachi  has  not  indicated  the  proportion 
of  alleged  infrequent  sales  to  more 
frequent  sales.  "Torrington  cites  Floral 
Trade  Council  of  Davis,  California  v. 
United  States.  704  F.  Supp.  233  (CTT 
1988).  where  the  court  "stressed  that  the 
party  challenging  the  Department's 
methodology  must  demonstrate  by 
citation  to  evidence  of  record"  (Id  at 
233)  that  the  Department's  methodology 
obscured  or  amplified  dumping. 
Torrington  claims  that  Nadii  has  failed 
to  provide  proof  based  on  the  evidence 
of  record. 

Department's  Position:  The 
Department  decides  on  a  case  and  a 
company-specific  basis  to  use  averaging 
or  sampling,  if  a  significant  volume  of 
sales  is  involved,  as  authorized  under 
section  777A  of  the  Tariff  Act.  Due  to 
the  large  number  of  sales  involved  in 
this  review,  we  determined  that  the  use 
of  annual  weighted-average  FMVs  in 
calculating  margins  would  dramatically 
simplify  our  analysis.  In  deciding 
whether  or  not  to  calculate  an  annual- 
weighted-average  FMV  for  a  particular 
company,  we  examined  the  company's 
pricing  patterns  for  the  general  class  or 
kind  of  merchandise.  We  performed 
tests  on  the  class  or  kind  of  merchandise 
to  determine  that  there  was  no 
significant  correlation  between  price 
and  time  and  that  there  was  a  minimal 
variance  between  the  monthly  and 
annual  weighted-average  prices.  Our 
price-stability  gxiidelines  are  fulfilled  for 
sales  of  the  class  or  kind  in  general. 
Therefore,  we  believe  that  stable  pricing 
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patterns  generally  exist  for  sales  of 
individual  models.  Those  variations  that 
do  exist  are  offset  by  the  fact  that  the 
weighted-average  margin  is  assessed  for 
the  entire  class  or  kind  of  bearing. 
Finally,  we  note  that  Nachi  has  failed  to 
demonstrate,  using  evidence  on  the 
record,  that  the  annual  average 
methodology  as  applied  by  the 
Department  to  infrequent  sales  produces 
anything  other  than  representative 
results. 

Comment  3:  Nachi  and  NPBS  contend 
that  the  Department's  use  of  an  annual 
weighted-average  FMV  violates  the 
statutory  provision  that  sales  used  in 
price  comparisons  must  be 
contemporaneous. 

Nachi  claims  that  the  Department  may 
only  use  averaging  within  the  context  of 
the  90/60  day  rule.  Nachi  cites  the  first 
AFB  review  (Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  56  FR  31692  (July  11. 1991)), 
where  weighted-average  foreign  market 
values  were  calculated  for  home  market 
sales  contemporaneous  to  U.S.  sales. 
Nachi  refers  to  the  statutory  authority 
that  the  Department  has  for  sampling 
and  averaging  and  claims  that  the  use  of 
averaging  tediniques  must  not  violate 
other  statutory  requirements.  Nachi 
argues  that,  just  as  the  Department  may 
not  justify  averaging  other  than  such  or 
similar  merchandise  into  its  annual 
average  foreign  market  values,  the 
Department  cannot  average  in  anything 
other  than  contemporaneous  sales. 
Nachi  further  argues  that  the 
Department's  annual  average  program 
does  not  test  for  contemporaneity.  Nachi 
contends  that,  as  rules  of 
contemporaneity  and  statutory  authority 
for  annual  averaging  might  conflict,  the 
Department  must  determine  that  at  least 
one  sale  within  the  average  foreign 
market  value  is  contemporary  to  each 
U.S.  sale  to  be  analyzed. 

Torrington  argues  that  Nachi  has  not 
provided  specific  examples  from  the 
preliminary  margin  calculations  which 
demonstrate  that  the  Department's 
annual  averaging  technique  is  contrary 
to  the  contemporaneity  requirement 
under  the  statute  and  regulations. 
Torrington  contends  that  the 
Department  fulfilled  the 
contemporaneity  requirement  by 
confirming  that  prices  were  not 
correlated  with  time.  Torrington  cites 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  "Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan.  57  FR  4978  (February  11, 


1992),  where  the  Department  determined 
that,  since  prices  were  not  correlated 
with  time,  there  was  no 
contemporaneity  issue.  Torrington  also 
argues  that  Nachi's  various  citations 
(Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Circular 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand.  56  FR  58355.  58359 
(November  19. 1991);  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  From  Korea,  57  FR  8298,  8300 
(March  9, 1992))  to  demonstrate  that  the 
90/60  day  guideline  is  standard 
Department  practice  are  inapplicable,  as 
they  are  not  concerned  with  sampling 
technique.  Torrington  refers  to  Final 
Results  of  Antidimiping  Duty 
Adminisfrative  Review;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Paris  Thereof  from  the 
Federal  Republic  pf  Germany.  56  FR 
31748  (July  11. 1991).  where  the 
Department  statea  that  the  90/60  day 
guideline  was  only  applied  because  the 
transactions  were] not  sampled. 

Department's  Pbsition:  Before 
deciding  whether  or  not  to  calculate  an 
annual  weighted-average  FMV.  we 
measured  the  correlation  between  price 
and  time.  In  addition,  we  compared  the 
monthly  weighted-average  price  to  the 
annual  weighted-average  price  to 
determine  if  the  variance  in  price  was 
significant  For  the  companies  that  were 
annually  averaged,  there  was 
consistency  within  the  entire  universe  of 
sales,  as  the  variance  was  within  10 
percent,  and  prices  did  not  consistently 
rise  or  fall  over  time  so  as  to  make 
annual  weighted-average  prices 
unrepresentative  of  home  market  prices. 
Since  we  have  confirmed  that  price 
variations  are  not  correlated  with  time, 
there  is  no  contemporaneity  issue.  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof. 
From  Japan.  57  FR  4975  (February  11. 
1992). 

Comment  4:  NPBS  and  Koyo  argue 
that,  if  the  Department  insists  on  using 
an  annual  weighted-average  FMV,  it 
should  employ  an  annual  weighted- 
average  U.S.  price  as  well,  in  order  to 
achieve  an  "apples-to-apples" 
comparison.  NPBS  notes  the 
Department's  decision  to  use  weighted- 
average  U.S.  prices  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Fresh  Cut  Flowers  from 
Mexico.  55  FR  12679  (April  5, 1990). 

Department 's  Position:  We  disagree 
with  NPBS  and  Koyo's  assertion  that  we 
must  average  U.S.  price  on  the  same 


basis  as  FMV  to  ensure  an  "apples-to- . 
apples"  comparison.  It  would  be 
unacceptable  to  average  U.S.  price 
because  it  would  allow  a  foreign 
producer  to  mask  dumping  margins  by 
offsetting  dumped  prices  with  prices 
above  FMV.  That  is,  a  foreign  producer 
could  sell  half  its  merchandise  in  the 
United  States  at  less  than  FMV,  and  the 
other  half  at  more  than  FMV,  and  arrive 
at  a  zero  dumping  margin.  The 
Department  does  not  encourage 
selective  dumping,  nor  do  we  reward  a 
party  for  not  dumping  selected  sales. 
Except  in  instances  where  the 
Department  has  conducted  reviews  of 
seasonal  merchandise  which  has  very 
significant  price  fluctuations  due  to 
perishability  (Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Fresh  Cut  Flowers  from 
Colombia,  55  FR  20495  (May  17, 1990)). 
the  idea  of  averaging  U.S.  price  has  been 
rejected  (Final  Results  of  Antidumping 
Duty  Administrative  Review;  Pressure 
Sensitive  Plastic  Tapeirom  Italy.  54  FR 
13091  (March  30. 19^)).  Since  the 
merchandise  under  review  is  not  a 
perishable  product,  and  our  tests  of 
home  market  sales  revealed  that  there 
are  no  significant  price  fluctuations, 
there  is  no  reason  to  believe  that 
averaging  of  U.S.  prices  is  needed  to 
account  for  very  significant  price 
fluctuations.  Final  Results  of 
Antidumping  Adminisfrative  Review: 
Tapered  Roller  Bearings.  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan.  57  FR 
4975  (February  11. 1992). 

Comment  5:  INA  suggests  that  annual 
weighted-average  FMVs  should  be  used 
in  the  review  for  all  respondents.  INA 
maintains  that,  in  applying  the 
methodology  selectively  to  respondents, 
the  Department  has  not  followed 
appropriate  rule-making  procedures 
according  to  the  Administrative 
Procedures  Act  (APA)  (5  U.S.C. 
§§  551(4)  and  553).  INA  asserts  that  the 
rule  by  which  the  Department  has 
determined  whether  annual  weighted- 
average  prices  are  representative  is  a 
substantive  rule  subject  to  the 
rulemaking  procedures  of  the  APA.  INA 
argues  that  the  APA's  rulemaking 
procedures  prevent  the  Department  from 
applying  monthly  weighted-average 
FMVs  to  some  respondents,  but  not  to 
others. 

GMN  and  Federal-Mogul  disagree, 
arguing  that  the  use  of  annual  averages 
for  all  respondents  is  not  justified,  since 
some  respondents  have  unstable  home 
market  prices  according  to  the 
Department's  price-stability  guidelines. 

'Torrington  maintains  that  the 
Department's  rule  for  determining  the 
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representativeness  of  annual  weighted- 
average  prices  is  not  substantive,  but 
derives  from  the  Department's 
interpretation  of  the  averaging-sampling 
provisions  in  section  777 A.  Torrington 
cites  Timken  Company  v.  United  States. 
(11  err  786,  805-806.  673  F.  Supp.  495, 
513-514  (1987))  in  which  it  claims  that 
the  err  determined  that  agency 
interpretative  rules  are  neither  binding 
nor  subject  to  the  procedural 
requirements  of  the  APA. 

Department's  Position:  The 
Department  uses  annual  weighted- 
average  FMVs  only  when  a  firm's 
pricing  practices  are  stable  over  time, 
according  to  estabUshed  price-stability 
guidelines.  See  Comment  1  above.  To 
apply  annual  averaging  methodology  to 
all  respondents,  as  INA  suggests,  would 
be  improper,  since  some  respondents 
fail  to  exhibit  sufficient  price  stabihty  to 
warrant  reliance  on  annual  averages. 
Section  777A  of  the  Tariff  Act  requires 
that  the  Department  ensure  that 
averages  are  representative  of  the 
transactions  under  review.  Our  test 
simply  ensures  that  annual  weighted 
averages  fulfill  the  requirement  of 
representativeness. 

We  do  not  agree  with  INA's  assertion 
that  the  Department's  test  10-90  for  the 
representativeness  of  annual  averages  is 
subject  to  the  rule-making  procedures  of 
the  APA.  The  adoption  of  this 
methodology  is  not  rule-making  within 
the  meaning  of  the  APA.  We  note  that 
the  APA  requires  notice  and  comment 
procedures  in  connection  with  agency 
rule-making,  but  makes  an  exception  for 
interpretative  rules.  5  U.S.C.  S  553 
(1982).  In  Timken  v.  United  States,  the 
CIT  addressed  the  distinction  between 
substantive  and  interpretative  rules, 
noting  that  interpretative  rules  are 
"statements  as  to  what  the 
administrative  officer  thinks  the  statute 
or  regulation  means."  The  CIT  noted 
further  that  interpretative  rules  serve  to 
clarify  or  explain  existing  law.  rather 
than  to  create  new  law,  rights,  or  duties. 
Our  representativeness  test  is  similar  to 
the  10-90  percent  rule  for  determining 
whether  sales  below  cost  will  be 
disregarded  in  the  calculation  of  FMV, 
which  the  CTT.  in  Timken  v.  United 
States,  determined  is  a  result  of  the 
agency's  interpretation  of  the  section 
773(b)(1).  In  this  respect  then,  the 
representativeness  test  is  interpretative 
and  not  subject  to  the  notice  and 
comment  requirements  of  the  APA. 
Comment  &  NPBS  argues  that  the 
Department  is  limited  to  using  an  annual 
weighted-average  FMV  that  differs  from 
a  monthly  weighted-average  FMV  by  a 
factor  of  plus  or  minus  one  percent. 
NPBS  refers  to  19  CFR  353.59(a)  whidi 


states  that  the  Department  can  ignore 
certain  adjustments  only  if  "individual 
adjustments  havle]  an  ad  valorem  affect 
of  less  that  0.33  percent,  or.  if  any  group 
of  adjustments  has  an  ad  valorem  effect 
of  less  than  1.0  percent  of  the  FMV." 

Department's  Position:  We  disagree 
with  NPBS'  assertion  that  19  CFR 
353.59(a)  limits  the  Department  to  using 
an  annual  weighted-average  FMV  that 
differs  from  a  monthly  weighted-average 
FMV  by  a  factor  of  plus  or  minus  one 
percent.  We  note  that  section  19  CFR 
353,59(a)  applies  only  to  adjustments  to 
FMV.  Sections  353.59  (b)  and  (c)  give  the 
Department  the  authority  to  use 
averages  and  samples  which  are 
representative  of  the  transactions  under 
review.  The  Department  determines  that 
annual  averages  are  representative  of 
monthly  weighted  averages  according  to 
the  criteria  specified  above.  See 
Comment  1  above. 

Comment  7:  NPBS  argues  that  the 
Department,  in  announcing  its  decision 
to  use  the  annual  average  methodology 
after  the  review  period  ended,  has 
prevented  the  respondents  from  taking 
adequate  preemptive  pricing  measures. 
Department's  Position:  Section  777 A 
(a)(1)  and  (b)  of  the  Tariff  Act  give  the 
Department  the  discretion  to  average 
and  sample  "whenever  a  significant 
volume  of  sales  is  involved  or  a 
significant  number  of  adjustments  to 
price  is  required."  The  statute  mandates 
only  that  the  "samples  and  averages  be 
representative  of  the  transactions  under 
investigation."  There  is  no  requirement 
that  the  Department  announce  in 
advance  that  it  will  employ  averaging 
methodology  in  its  analysis. 

4.  Transfer  Pricing 

Torrington  alleges  that  various 
respondents  are  reporting  transfer  prices 
that  are  below  the  cost  of  production 
plus  profit.  Torrington  maintains  that 
below  cost  transfer  pricing  between  the 
parent  company  and  subsidiary  is 
resulting  in:  (1)  reimbursement  of 
antidumping  duties;  (2)  indirect 
fmancing  of  expenses  associated  with 
antidunujing  duty  deposits;  and  (3)  U.S. 
CustomCT^luation  problems.  The 
Departm  A  will  address  each  of  these 
issues  iJam. 

Conment  1:  Torrington  maintains  that 
the  Department  should  conclude  that 
antidumping  duty  reimbursement  has 
taken  place  in  instances  where  (1)  the 
average  transfer  price  is  less  than  the 
cost  of  production  plus  profit  calculated 
on  a  weighted-average  basis  and  (2)  the 
Department  has  preliminarily 
determined  that  antidumping  margins 
exist.  Torrington  contends  that,  in 
accordance  with  19  CFR  353.26(a).  the 
Department  should  adjust  USP 


downward  to  account  for  the  potential 
reimbursement  of  antidumping  duties 
that  allegedly  occurs  between  the  parent 
and  subsidiary  through  the  manipulation 
of  transfer  prices. 

Torrington  argues  that  transfer  prices 
are  acceptable  for  purposes  of 
transaction  value  if  the  relationship 
between  the  parties  did  not  influence 
the  prices  between  them.  In  Torrington's 
view,  transfer  price  should  approximate 
the  adjusted  USP  or  the  COP  plus  profit 
under  an  arms-length  transfer  pricing 
regime;  however.  Torrington  argues  that 
its  calculations  suggest  the  contrary. 

To  support  Its  contention  that  transfer 
price  manipulation  is  tantamount  to 
antidumping  duty  reimbursement. 
Torrington  devised  an  analysis  that 
compared  the  relationships  between 
transfer  price  and  adjusted  USP  and 
transfer  price  and  cost  of  production 
plus  profit  In  this  analysis,  the  USP  was 
adjusted  by  factoring  out  the  country- 
specific  consumption  or  value  added  tax 
and  then  backing  out  a  profit  margin  of  6 
percent  to  arrive  at  an  adjusted  USP 
while  the  computed  value  of  the 
merchandise  was  ascertained  by  adding 
COP  plus  profit  Torrington  established 
in  both  of  its  tests  that  transfer  prices 
fell  below  the  benchmark  for  a  number 
of  firms. 

Torrington  maintains  that  the 
Department  should  therefore  assume 
that  related  parties  have  internationally 
transferred  funds  for  purposes  that 
probably  include  the  minimization  of 
tariffs  and  taxes.  In  instances  where 
potential  antidumping  duty 
reimbursement  has  occurred  between 
the  parent  and  subsidiary  via  the 
manipulation  of  transfer  prices  and 
where  preliminary  dumping  margins 
have  been  found.  Torrington  urges  the 
Department  to  accordingly  deduct  these 
expenses  from  USP  pursuant  to  19  CFR 
353.26(a). 

Respondents  respond  to  the  allegation 
that  they  are  manipulating  transfer 
prices  to  reimburse  their  U.S. 
subsidiaries  for  antidumping  duties  with 
several  different  arguments. 

First,  many  respondents  assert  that 
reimbursement  is  not  taking  place.  The 
SKF  Group.  GMN.  NSK  and  Nachi  state 
that  their  U.S.  subsidiaries  have  not 
been  reimbursed  and  will  not  be 
reimbursed  for  any  dumping  duties 
owed  through  the  manipulation  of 
transfer  prices  or  otherwise.  Indeed. 
NSK  accuses  Torrington  of  making 
unsupported  allegations  of  U.S.  Customs 
fraud,  and  contends  that  Torrington's 
arguments  are  speculative  at  best. 

Furthermore.  Koyo  and  FAG  argue 
that  the  calculations  performed  by 
Torrington  to  support  its  arguments  are 
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unreliable.  FAG-Geimany,  FAG-Italy, 
and  FAG-UK  state  that  they  attempted 
to  reproduce  Torrington's  calculations  in 
several  different  ways,  but  that  each 
time  they  arrived  at  widely  divergent 
results.  "Hiey  assert  that  there  are 
innumerable  variables  involved  in 
Torrington's  calculation,  any  one  of 
which  can  seriously  affect  the  ultimate 
figure.  TTius,  FAG-Germany,  FAG-Italy, 
and  FAG-UK  argue  that  Torrington's 
methodology  for  deriving  the  ratio  of 
transfer  price  to  cost  of  production  is  not 
adequately  explained. 

In  addition,  several  respondents 
observe  that  the  test  suggested  by 
Torrington  does  not  appear  anywhere  in 
the  antidumping  law.  According  to  INA 
and  Koyo.  the  statute  does  not  provide 
for  a  test  to  determine  whether  or  not 
export  transfer  prices  between  related 
parties  are  at  less  than  cost  of 
production  plus  profit.  The  SKF  Group 
and  FAG  assert  that  a  transfer  of  goods 
between  a  foreign  producer  and  its  U.S. 
affiliate  is  not  an  Exporter's  Sales  Price 
(ESP)  transaction,  and  therefore  not 
subject  to  the  statute's  provisions 
concerning  reimbursement  and  not 
relevant  to  the  calculation  of  USP, 
which  is  based  on  the  sales  price  to  the 
first  unrelated  U.S.  customer.  NMB/ 
Pelmec  further  argues  that  the 
introduction  of  an  arms-length  standard 
for  goods  and  services  transferred 
between  related  parties  would  add 
enormous  uncertainty  and  complexity  to 
the  administration  of  the  antidumping 
law.  However,  NMB/Pelmec  states,  if 
the  Department  decides  to  make  a 
downward  adjustment  to  USP  for  the 
amount  by  which  the  cost  of  production 
plus  arms-length  profit  exceeds  the 
transfer  price,  then  at  the  very  least  a 
corresponding  downward  adjustment 
must  be  made  to  FMV  to  the  extent  that 
the  cost  of  production  plus  arms-length 
profit  is  less  than  the  transfer  price.  In 
any  case,  Koyo,  Nachi.  the  SKF  Group, 
and  NSK  point  out  that  the  matter  of 
appropriate  levels  of  transfer  prices 
between  U.S.  companies  and  their 
foreign  affiliates  is  a  matter  already 
heavily  regulated  by  the  Internal 
Revenue  Service  and  monitored  by  the 
U.S.  Customs  Service  for  the  purpose  of 
assessing  regular  duties. 

Respondents  also  argue  that  transfer 
price  manipulation  does  not  mean  that 
reimbursement  is  taking  place.  For 
example,  INA  states  that  any  transfer 
prices  that  fail  to  meet  Torrington's  test 
do  not  constitute  payment  or 
reimbursement  of  antidumping  duties. 
Koyo  aigues  that  Torrington  fails  to 
provide  any  logical  connection  between 
the  practice  of  intra-corporate  transfers 
of  funds  and  the  reimbursement  of 


antidumping  duties.  Koyo  reasons  that 
any  indirect  financing  or  payment  from 
a  parent  company  to  its  U.S.  affiliate  is 
not  evidence  of  reimbursement  of  duties, 
but  rather  a  routine  business  practice 
that  may  fulfill  any  of  a  myriad  of 
corporate  objectives.  Koyo  maintains 
that  any  such  transfer  is,  in  any  event, 
internal  and  not  relevant  to  the 
antidimiping  law.  NMB/Pelmec  also 
contends  that  the  transfer  of 
merchandise  at  less  than  the  cost  of 
production  and  profit  is  not  the  same  as 
a  direct  payment  or  reimbursement  of 
antidumping  duties. 

Moreover,  the  SKF  Group.  FAG,  GMN, 
Koyo,  Nachi,  and  NMB/Pelmec  argue 
that  the  reimbursement  provision  in  the 
statute  does  not  apply  to  transactions 
between  related  parties  because  the 
statute  treats  related  companies  as  a 
single  entity.  The  SKF  Group  reasons 
that  because  the  Department  treats  a 
foreign  producer  and  its  U.S.  subsidiary 
as  a  single  entity  for  all  purposes  in 
calculating  weighted  average  margins,  it 
cannot  treat  the  two  companies  as 
separate  entities  for  purposes  of  the 
duty  payment.  The  SKF  Group  argues 
that,  although  19  CFR  353.26(a)(1)  does 
require  that,  in  calculating  U.S.  price,  the 
Department  "will  deduct  the  amount  of 
any  antidumping  duty  which  the 
producer  or  reseller:  (i)  Paid  directly  on 
behalf  of  the  importer  or  (ii)  reimbursed 
to  the  importer."  it  does  not  apply  to 
related  parties  because  section  771(13) 
of  the  Tariff  Act  and  19  CFR  353.41(c) 
state  that  the  term  exporter  includes  the 
entity  by  whom  or  for  whose  account 
the  merchandise  is  imported  into  the 
U.S.  where  the  two  are  related.  FAG  and 
Koyo  also  contend  that  a  parent 
company  and  its  affiUates.  including  any 
U.S.  subsidiary,  are  always  considered 
to  be  a  consolidated  entity  for  dumping 
purposes.  NMB/Pelmec  adds  that  it  is 
irrelevant  which  party  among  related 
parties  actually  makes  the  duty 
payment. 

Finally,  the  SKF  Group.  FAG,  Nachi, 
and  NSK  argue  that  U.S.  subsidiaries 
cannot  have  been  reimbursed  already 
for  duties  paid  because  a  dumping  duty 
exists  as  a  matter  of  law  only  after  U.S. 
Customs  liquidates  the  entry  and  the 
amount  of  the  dumping  duty  on  that 
entry  is  known.  They  state  that  because 
the  findings  of  the  first  review  have 
been  challenged  by  Torrington  and 
Federal-Mogul  in  die  Court  of 
International  Trade  and  because  the 
second  review  was  (at  the  time  of  their 
comments)  still  incomplete,  no  dumping 
duties  have  been  assessed  and  no 
entries  have  been  liquidated. 
Accordingly,  respondents  assert  that  no 
antidumping  duties  have  actually  been 


paid  yet,  and  therefore,  no 
reimbursements  for  antidumping  duties 
can  exist.  To  support  this  conclusion, 
NSK  also  argues  that  the  fact  that  19 
CFR  353.26  appears  under  Subpart  D 
("Calculation  of  United  States  Price,  Fair 
Value,  and  Foreign  Market  Value"),  and 
not  under  Subpart  B  ("Antidumping 
Duty  Procedures"),  is  another  reason 
why  USP  should  not  be  adjusted  to 
compensate  for  any  reimbursements 
prior  to  liquidation. 

Department's  Position:  The 
Department  disagrees  with  Torrington 
that  respondents  are  reimbursing  their 
U.S.  subsidiaries  for  antidumping  duties 
by  manipulating  transfer  prices. 

Money  can  be  transferred  between 
related  parties  for  a  variety  of  reasons 
and  by  a  number  of  means,  of  which 
manipulation  of  transfer  pricing  is  only 
one.  Evidence  of  below-cost  transfer 
pricing  between  related  parties  is  not  in 
itself  evidence  of  reimbursement  of 
antidumping  duties.  Torrington  has 
failed  to  establish  a  link  between 
alleged  below-cost  transfer  pricing  and 
the  payment  of  antidumping  duties. 
Torrington  has  also  failed  to  explain  the 
link  between  transfer  pricing  at  below 
adjusted  USP  and  antidumping  duties. 
Indeed,  Torrington's  comparisons  of 
transfer  price  to  adjusted  USP  do  not 
seem  relevant  to  the  argument  that  the 
Department  should  adjust  USP 
downward  in  all  cases  where  transfer 
prices  were  less  than  COP  plus  profit 
and  preliminary  margins  were  found.  In 
any  case,  the  antidumping  law  does  not 
require  related  parties  to  set  up  their 
internal  transactions  at  arm's  length,  nor 
does  it  prohibit  them  from  transferring 
money  to  one  another. 

In  general,  Torrington  requests  that 
the  Department  adjust  USP  where 
foreign  parents  are  paying  antidumping 
duties  on  behalf  of  their  U.S. 
subsidiaries.  However,  the  antidumping 
statute  and  regulations  make  no 
distinction  in  the  calculation  of  USP 
between  costs  incurred  by  a  foreign 
parent  company  and  those  incurred  by 
its  U.S.  subsidiary.  Therefore,  the 
Department  does  not  make  adjustments 
to  U.S.  price  based  upon  intracompany 
transfers  of  any  kind.  Indeed,  the 
Department  has  a  long-standing  practice 
of  denying  adjustments  for  intra- 
corporate payments  on  the  grounds  that, 
because  affiliated  companies  are  a 
single  entity  for  the  purposes  of 
antidumping  law,  payments  from  a 
parent  company  to  its  subsidiary  are  not 
expenses  to  the  consolidated 
corporation  as  a  whole.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Mechanical  Transfer  Presses 
from  Japan.  55  FR  335  (January  4. 1990): 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Industrial  Phosphoric 
Acid  from  Belgium.  52  FR  25436  (July  7. 
1987). 

Comment  2:  Tonington  has  argued 
that  the  Department  should  impute  and 
deduct  from  USP  an  interest  expense  for 
financing  of  dumping  duty  deposits 
where  the  foreign  parent  provided  such 
financing.  Torrington  states  that  this 
financing  may  be  effected  through 
manipulation  of  transfer  prices,  and  is 
likely  to  occur  where  the  transfer  price 
is  less  than  cost  plus  profit. 

NSK.  Koyo.  and  FAG-UK  state  that 
the  Department  has  consistently 
determined  that  antidumping  duty 
deposits  should  not  be  deducted  from 
USP.  NSK.  Koyo.  and  FAG  argue  that 
therefore  the  interest  expenses 
associated  with  financing  the  deposits 
should  be  treated  in  a  similar  manner. 
and  that  the  Department  should  reject 
Torrington'8  claim  for  an  adjustment  to 

USP. 

FAG-UK  and  GMN  argue  that  even  if 
it  were  appropriate  to  deduct  financing 
expenses  from  USP.  the  Department 
would  need  much  more  information  than 
a  reported  transfer  price  in  order  to 
establish  a  linkage  between  an 
intracompany  movement  of  funds  and 
the  provision  of  financing  for  duty 
deposits.  GMN  contends  thsrt 
Torrington's  proposal  would  amount  to 
a  double-penalization  of  respondents, 
and  would  be  contrary  to  the  remedial, 
rather  than  punitive,  nature  of 
antidumping  law. 

Torrington  asserts  that  the 
Department  should  accept  reported 
adjustments  for  those  respondents  who 
demonstrated  at  verification  that  the 
parent  company  incurred  such  expenses. 
For  other  respondents  who  have 
received  financing  from  the  foreign 
parent,  whether  in  the  form  of 
artificially  low  transfer  prices  or  not.  the 
Department  should  impute  and  deduct 
this  expense.  The  amount  of  the  security 
deposit  should  be  multiplied  by  the 
appropriate  interest  rate  and  the  result 
deducted  from  USP.  Torrington  argues 
that  in  cases  where  the  financing  has 
taken  the  form  of  artificially  low 
transfer  prices,  the  Department  should 
calculate  an  additional  amount  to  be 
deducted  from  USP. 

GMN  and  FAG-UK  point  out  that  if 
the  Department  were  to  adjust  USP  for 
this  imputed  interest  expense,  then  it 
may  be  appropriate  to  use  the  interest 
respondents  receive  on  refunded  duty 
deposits  to  offset  the  adjustment. 
NSK  states  that  the  Department 
verified  that  the  company  funds  its  duty 
deposits  itself,  and  that  therefore  no 
further  adjustment  to  NSK's  USP  should 
be  made. 


Department's  Position:  We  disagree 
with  Torrington.  The  Department's  past 
practice  has  been  not  to  deduct 
antidumping  duty  deposits  from  USP. 
Television  Receivers,  Monochrome  and 
Color.  From  Japan;  Final  Results  of 
Review.  55  FR  35916,  35918  (Sept.  4. 
1990);  Television  Receivers. 
Monochrome  and  Color.  From  Japan; 
Final  Results  of  Review.  54  FR  13917. 
13919  (April  6. 1989);  Color  Televisions 
Receivers  From  the  Republic  of  Korea; 
Final  Results  of  Review.  55  FR  26225. 
26227  (June  27. 1990).  Therefore,  as  the 
security  deposits  themselves  are  not 
considered  an  expense  within  the 
meaning  of  section  772(d)(2)(A)  of  the 
Tariff  Act.  it  would  be  inappropriate  to 
impute  and  deduct  from  USP  interest 
expenses  associated  with  financing 
these  deposits. 

Comment  3:  Torrington  suggests  that 
below-cost  transfer  pricing  may  result  in 
the  underpayment  of  regular  U.S. 
Customs  duties  if  the  transfer  prices  are 
inappropriately  used  as  a  basis  for 
valuation  for  IJ.S.  Customs  duties. 
Torrington  cites  19  U.S.C.  1401a(b)(2)(B) 
in  support  of  its  argument  that  related- 
party  transfer  prices  are  appropriate  as 
a  basis  for  U.S.  Customs  valuation  only 
if  (a)  the  circumstances  of  the  sale 
indicate  that  the  relationship  between 
the  buyer  and  seller  did  not  influence 
the  price  or  (b)  the  transfer  price  closely 
approximates  another  basis  of 
appraisement,  e.g..  "computed  value." 
which  roughly  equals  cost  of  production 
plus  profit.  Torrington  maintains  that 
when  below  cost  transfer  pricing  is  used 
to  reimburse  antidumping  duties  the 
relationship  of  the  parties  is  influencing 
price,  and  the  use  of  the  transfer  price  as 
a  basis  for  U.S.  Customs  duty  valuation 
under  these  circumstances  is 
inappropriate  because  it  results  in  the 
underpayment  of  U.S.  Customs  duties. 
Torrington  relates  this  potential  U.S. 
Customs  valuation  problem  to  the 
current  review  by  arguing  that  the 
antidiunping  duty  margins  are  reduced 
by  below  cost  transfer  pricing  since  U.S. 
Customs  duties  are  subtracted  from 
USP. 

Torrington  requests  that  the 
Department  communicate  with  the  U.S. 
Customs  Service  to  ensure  that 
inappropriate  transfer  prices  are  not 
being  used  as  a  basis  for  U.S.  Customs 
duty  valuation  and  fiu-ther  suggests  that 
in  such  cases  the  Department  should 
impute  the  correct  Customs  duty  based 
on  the  exporter's  sales  price  and  not  on 
the  transfer  price.  Torrington  asserts 
that  respondents  who  manipulate 
transfer  prices  so  that  insufficient  U.S. 
Customs  duties  are  paid  on  the 
merchandise  may  be  guilty  of  fraud 


under  19  U.S.C.  1592  (penalties  for 
misstatements  in  entry  papers). 

Koyo  responds  that  the  U.S.  Customs 
Service  closely  monitors  transfer  prices 
for  the  purpose  of  valuation  in  the 
assessment  of  regular  duties  to  assure 
that  they  are  not  too  low.  Koyo  further 
notes  that  the  Internal  Revenue  Service 
monitors  transfer  prices  to  assure  that 
they  are  not  too  high  and  suggests  that  if 
the  Department  were  to  deepen  its 
involvement  in  this  area  in  the  manner 
suggested  by  Torrington  it  could  lead  to 
a  situation  in  which  respondent 
companies  are  confronted  by  conflicting 
regulatory  demands  from  different 
government  agencies.  Similarly,  the  SKF 
Group  notes  that  international 
corporations  must  comply  with 
numerous  overlapping  laws  and 
regulations  concerning  transfer  pricing 
and  maintains  that  it  would  be 
inappropriate  for  the  Department  to 
disrupt  their  established  practices  which 
are  in  compliance  with  these  treaties, 
statutes  and  regulations. 

FAG  acknowledges  that  transfer 
pricing  is  relevant  to  U.S.  Customs 
valuation  but  denies  any  relevancy  in 
relation  to  the  calculation  of  the 
antidumping  duty  margin. 

NSK  asserts  that  Torrington's 
allusions  to  U.S.  Customs  fraud  are  not 
substantiated  by  any  evidence.  NSK 
further  notes  that  it  like  all  importers, 
must  comply  with  the  transfer  valuation 
standards  of  19  U.S.C.  1401a(b)(2)(B) 
and  related  U.S.  Customs  laws  and  that 
the  enforcement  of  these  laws  is  vested 
with  the  U.S.  Customs  Service,  as 
opposed  to  the  Department. 

Department's  Position:  We  agree  with 
respondents.  We  acknowledge  that 
transfer  prices  that  are  inappropriately 
used  for  U.S.  Customs  valuation 
purposes  affect  the  antidumping  duty 
margin  to  the  extent  that  they  cause 
inaccuracies  in  the  appraisement  of  U.S. 
Customs  duties,  because  these  duties 
are  subtracted  from  USP  in  the  margin 
calculation.  However,  there  is  a  detailed 
statutory  framework  in  place  that  is 
administered  by  the  U.S.  Customs 
Service  and  is  designed  to  ensure  that 
inappropriate  transfer  prices  are  not 
used  as  a  basis  for  U.S.  Customs 
valuation.  The  Department  declines  to 
intervene  on  behalf  of  petitioner  in  this 
matter  absent  convincing  evidence  that 
the  statutory  framework  is  being 
misapplied.  The  evidence  presented  by 
Torrington  of  the  misapplication  of  the 
U.S.  Customs  valuation  statute  is 
insufficient  to  warrant  such 
intervention. 
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5.  Cost-Teat  Methodology 

Comment  1:  INA-Germany  contends 
that,  before  resorting  to  the  use  of 
constructed  value,  the  Department 
should  eliminate  all  sales  of  models 
made  below  cost  over  an  extended 
period  of  time  from  the  pool  of  sales 
used  to  determine  FMV.  It  argues  that 
the  Department's  practice  of  making 
comparisons  to  CV  when  sales  of  the 
identical  model  or  family  were 
disregarded  because  they  were  made 
below  cost,  rather  than  exhausting  all 
potential  matches  of  the  remaining 
above-cost  sales  of  such  or  similar 
merchandise  before  using  CV,  is 
contrary  to  the  preference  for  price 
rather  than  CV  expressed  in  section 
773(a)  of  the  Tariff  Act.  Although  INA 
notes  that  section  773(b)  of  the  Tariff 
Act  and  19  CFR  353.51  provide  for  the 
use  of  CV  where  below-cost  sales  are 
disregarded,  it  claims  that  the  statute 
and  regulations  require  that  priority  be 
given  to  home  market  sales  of  such  or 
similar  merchandise  over  the  use  of  CV 
in  the  determination  of  FMV.  Therefore. 
INA  argues  that  the  Department  should 
revise  its  methodology  so  that 
comparisons  to  CV  are  made  only  when 
there  are  no  usable  sales  of  such  or 
similar  merchandise. 

Department's  Position:  We  disagree 
with  INA's  contention  that  the  statute 
and  regulations  express  a  preference  for 
price-to-price  comparisons  such  that  the 
Department  must  choose  the  next  most 
similar  merchandise  over  the  use  of  CV 
in  the  determination  of  FMV. 

Section  771(16)  of  the  Tariff  Act 
confers  upon  the  Department  the 
authority  to  determine  which 
merchandise  may  be  reasonably 
compared  to  the  subject  merchandise.  It 
provides  a  hierarchy  cf  preferences  for 
determining  which  merchandise  sold  in 
the  foreign  market  is  most  similar  to  the 
merchandise  sold  in  the  United  Slates. 
Section  771(16)  expresses  a  preference 
for  the  use  of  identical  over  similar 
merchandise,  stating  categorically  that 
such  or  similar  merchandise  is  the 
merchandise  which  falls  into  the  first 
hierarchical  category  in  which 
comparisons  can  be  adequately  made. 
Therefore,  although  section  771(16) 
requires  us  to  descend  through 
successive  levels  of  the  hierarchy  until 
sales  of  such  or  similar  merchandise  are 
found,  it  does  not  condition  such  or 
similar  on  any  basis  other  than  the 
similarity  of  the  merchandise.  In 
particular,  section  771(16)  does  not 
require  that  comparison  merchandise  be 
drawn  only  from  merchandise  that  was 
sold  above  cost  in  the  home  market. 

INA's  proposal  to  eliminate  sales  of 
models  sold  below  cost  over  an 
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extended  period  of  time  from  the  pool  of  similar  merchandise  were  inadequate 

models  from  which  model  match  for  determining  FMV  in  accordance  with 

selections  are  made  effectively  makes  section  773(b),  we  made  comparisons  to 

adequate  sales  above  cost  a  criterion  for  CV  rather  than  search  through  the 

determining  such  or  similar  hierarchy  established  in  section  771(16) 

merchandise.  It  requires  the  Department  for  the  next  most  similar  home  market 

to  ignore  the  presence  of  the  most  model. 

similar  merchandise  sold  in  the  home  jhe  Department  disregarded  sales 

market,  and  to  successively  redetermine  below  cost  for  the  following  firms  and 

the  next  most  similar  match  unti  an  classes  or  kinds  of  merchandise: 

acceptable  [i.e.,  above-cost)  but  less 

similar,  match  is  found.  Instead,  with  the    

methodology  used  in  these  final  results.  Country 

we  first  determine  the  such  or  similar         

merchandise  to  be  used  in  comparison  France 

to  the  merchandise  sold  in  the  United  Germanyl.Z I 

States,  and  then  test  sales  of  that 

particular  merchandise  to  determine 

whether  they  are  below  cost.  Insofar  as  \f^ 

the  statute  explicitly  requires  the  "' 

determination  of  the  most  similar  Japan _ 

comparison  merchandise.  INA  cannot 

argue  that  the  Department  s  method  is 

contrary  to  the  statute. 

After  identifying  such  or  similar  Singapore 

merchandise,  the  Department  <imt>rit>n 

implements  the  cost  test  required  in  y^ 

section  773(b)  to  determine  whether 

sales  were  made  below  cost  in  

substantial  quantities  over  an  extended 

period  of  time.  Since  FMV  is  determined  Comment  2:  Torrington  argues  that 

on  a  model-speciHc  basis,  we  apply  the  home  market  families  which  have  failed 

cost  test  on  a  model-specific  basis.  To  'he  cost  test  should  be  eliminated  from 

determine  whether  sales  below  cost  the  pool  of  potential  home  market 

occurred  over  an  extended  period  of  matches  when  monthly  averages  are 

time,  we  calculated  the  number  of  units  used  to  calculate  FMV.  Torrington  notes 

sold  above  and  below  cost  and  that  if  all  sales  of  a  family  are  made 

compared  the  number  of  months  in  below  cost  during  a  given  time  period,  a 

which  sales  below  cost  occurred  to  the  US.  sale  which  has  no  identical  home 

number  of  months  in  which  a  model  was  market  matches  in  its  family  would  be 

sold.  If  a  model  was  sold  below  cost  less  compared  to  CV  rather  than  to  above- 

than  10  percent  of  the  time,.we  used  all  cost  sales  of  other  family  members  at  a 

sales  of  that  model  for  the  determination  different  level  of  trade,  or  in  an  adjacenl 

of  FMV  since  below-cost  sales  were  not  period  of  time.  Torrington  argues  that 

made  in  substantial  quantities.  the  computer  program  should  be 

If  between  10  and  90  percent  of  the  corrected  to  eliminate  all  families  that 

sales  were  made  below  cost  over  an  have  failed  the  cost  test  from  the  pool  of 

extended  period  of  time,  we  disregarded  comparison  models, 

the  below-cost  sales  from  our  analysis  Deportment's  Position:  We  agree.  It  is 

and  used  the  remaining  above-cost  sales  our  intention  to  compare  sales  in  the 

as  a  basis  of  determining  FMV  for  that  United  States  to  sales  of  identical,  or 

model.  If  more  than  90  percent  of  the  absent  Identical,  similar  merchandise 

sales  of  a  modsl  were  made  below  cost  [i.e.,  families)  which  have  passed  the 

over  an  extended  period  of  time,  we  cost  test.  In  our  preliminary  results, 

disregarded  all  sales  of  that  model  from  certain  comparisons  were  made  to 

our  analysis  and  used  CV,  since  the  constructed  value  when  there  were,  in 

remaining  above-cost  sales  for  that  fact,  sufficient  above-cost  sales  of  the 

model  were  inadequate  for  the  purpose  comparison  merchandise  to  warrant  the 

of  determining  FMV.  Although  section  determination  of  FMV  according  to  the 

773(b)  expresses  a  preference  for  using  section  773(b)  of  the  Tariff  Act. 

sales  rather  than  CV  as  the  basis  of  Therefore,  for  these  final  results,  we 

FMV.  it  does  not  instruct  the  have  corrected  our  program  to  ensure 

Department  to  use  the  next  most  similar  that  all  appropriate  family  matches  were 

merchandise  as  the  basis  of  FMV,  but  made. 

rather,  it  requires  the  use  of  CV.  Comment  3:  NMB/Pelmec  Singapore 

Therefore,  for  these  final  results.  argues  that  the  Department  incorrectly 

when  sales  in  the  home  market  of  considers  home  market  sales  to  be  made 

identical,  or  in  the  absence  of  identical.  over  an  extended  period  of  time  if  only 
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one  sale  of  a  model  was  made  during 
the  review  period. 

Tomngton  contends  that  NMB/ 
Pelmec's  argument  is  contrary  to  the 
Department's  precedent,  and  that  it  is 
unsupported  by  the  record. 

Department's  Position:  The 
Department  explained  its  treatment  of 
sales  made  below  cost  over  an  extended 
period  of  time  in  the  Issues  Appendix  of 
the  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Antifriction 
Bearings  {Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany.  56  FR 
31730  (July  11, 1991).  We  stated  that 
when  sales  of  a  model  (whether  above 
or  below  cost)  occurred  in  three  months 
or  less,  below  cost  sales  were 
considered  to  be  made  over  an  extended 
period  of  time  only  if  they  occurred  in 
each  of  the  months  in  which  sales  were 
made.  Therefore,  a  single  sale  of  one 
model  that  is  below-cost  fits  this 
definition  and  is  treated  accordingly. 

6.  Profit  for  Constructed  Value 

Comment  1:  Torrington  maintains  that 
sales  below  the  cost  of  production  are 
not  in  the  ordinary  course  of  trade 
within  the  meaning  of  section  773(b)  of 
the  Tariff  Act,  and.  as  such,  should  be 
disregarded  in  the  calculation  of  the 
profit  component  of  constructed  value. 
Torrington  states  that  the  statute  directs 
the  Department  to  disregard  sales  below 
cost  of  production  in  the  determination 
of  home  market  and  third  country  price 
for  foreign  market  value.  Therefore, 
Torrington  argues,  since  constructed 
value  is  the  functional  equivalent  of 
home  market  and  third  country  price, 
sales  below  cost  should  be  disregarded 
in  the  determination  of  profit  for 
constructed  value  as  well.  Torrington 
supports  thiis  argument  with  reference  to 
the  legislative  history  of  the  1974  Trade 
Act.  Torrington  argues  that  Congress 
intended  that  sales  at  a  loss  would  not 
be  included  in  any  calculation  of  P'MV. 
Torrington  contends  that  the  reference 
to  any  FMV  indicates  that  Congress 
intended  below-cost  sales  to  be 
disregarded  from  CV-based  FMVs  as 
well  as  from  price-based  FMVs. 
Torrington  further  points  out  that 
international  agreements  and  domestic 
implementing  siatutes  of  Canada. 
Australia,  and  the  European 
Communities  (E.G.)  specify  that  below- 
cost  sales  are  outside  the  ordinary 
course  of  trade. 

Torrington  asserts  that  the 
Department's  methodology,  which 
includes  the  below-cost  sales  in  the 
calculation  6f  profit  for  constructed 
value,  "create[8j  an  incentive  for 
(iPspondents]  to  structure  selling 
patlems  so  as  to  maximize  use  of 


constructed  value  whenever  actual 
profits  on  sales  exceed  the  statutory 
minimum  of  eight  percent."  Torrington 
suggests  that  the  record  contain* 
sufficient  information  to  compute  profit 
figures  on  the  basis  of  "ordinary  course 
of  trade"  [i.e..  above-cost)  sales  in  the 
home  market  and  that  these  figures 
should  be  used  for  the  final  results. 

Respondents  maintain  that  it  would 
be  incorrect  for  the  Department  to 
disregard  below-cost  sales  in  the 
calculation  of  constructed  value 
because:  (1)  It  is  not  supported  by  a 
proper  reading  of  the  statute;  (2)  the 
international  agreements  and  foreign 
statutes  cited  by  Torrington  are  not 
relevant  to  the  administration  of  the  U.S. 
antidumping  law;  (3)  and  it  would 
impose  an  immense  logistical  burden  on 
both  the  respondents  and  the 
Department. 

Department's  Position:  We  disagree 
with  Torrington's  contention  that  the 
calculation  of  profit  should  be  based 
only  on  sales  that  are  priced  above  the 
cost  of  production.  Section  773(e)(1)(B) 
of  the  Tariff  Act  specifically  imposes  a 
variety  of  requirements  on  the 
calculation  of  profit  in  determining 
constructed  value.  Namely,  the  profit 
should  be  equal  to  that  usually  reflected 
in  sales:  (1)  of  the  same  general  class  or 
kind  of  merchandise;  (2)  made  by 
producers  in  the  country  of  exportation; 
(3)  in  the  usual  commercial  quantities; 
and  (4)  in  the  ordinary  course  of  trade. 
However,  the  statute  does  not  provide 
that  below-cost  sales  be  disregarded  in 
the  calculation  of  profit.  The  detailed 
nature  of  this  sub-section  suggests  that 
any  requirement  concerning  the 
exclusion  of  below-cost  sales  in  the 
calculation  of  profit  for  constructed 
value  would  be  explicitly  included  in 
this  provision.  Accordingly,  it  would  be 
inappropriate  for  the  Department  to  read 
such  a  requirement  into  the  statute. 

It  would  be  similarly  inappropriate  to 
circumvent  this  lack  of  an  explicit 
statutory  requirement  mandating  the 
exclusion  of  below-cost  sales  in 
calculating  profit  for  CV  comparisons  by 
holding  that  sales  below-cost  are 
automatically  outside  the  ordinary 
course  of  trade.  When  CV  is  used  as  the 
basis  for  FMV,  the  Department  is 
required  to  calculate  profit  based  on 
sales  of  merchandise  that  are,  inter  alia. 
made  in  the  ordinary  course  of  trade. 
Contrary  to  Torrington's  assertions, 
however,  in  the  definition  of  "ordinary 
course  of  trade,"  section  771(15  of  the 
Tariff  Act  does  not  exclude  or  even 
mention  sales  below-cost: 

The  term  'ordinary  course  of  trade' 
means  the  conditions  and  practices 
which,  for  a  reasonable  time  prior  to  the 
exportation  of  the  merchandise  which  is 


the  subject  of  an  investigation,  have 
been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind. 

Thus,  although  the  Department  is 
required  to  calculate  profit  for 
constructed  value  based  on  sales  in  the 
ordinary  course  of  trade,  this 
requirement  does  not  necessitate  the 
exclusion  of  below-cost  sales  in  this 
calculation. 

Finally,  section  773(b)  of  the  Tariff 
Act.  which  requires  the  Department  to 
disregard  certain  sales  below  the  cost  of 
production  in  the  calculation  of  FMV. 
does  not  require  the  exclusion  of  below- 
cost  sales  in  calculating  profit  for  CV 
because  it  is  explicitly  limited  to 
situations  where  home  market  or  third 
country  sales  are  used  as  the  bases  of 
foreign  market  value.  In  fact,  this 
provision  suggests  that  below-cost  sales 
are  not  outside  the  ordinary  course  of 
trade,  per  se.  Not  only  are  sales  made 
below  the  cost  of  production  not  defined 
as  outside  the  ordinary  course  of  trade, 
but  an  interpretation  that  "outside  the 
ordinary  course  of  trade"  automatically 
excludes  below-cost  sales  would  make 
the  below-cost  provision,  wherein  sales 
below-cost  m^  be  disregarded  only  if 
certain  conditions  are  satisfied,  entirely 
unnecessary.  Thus,  there  is  no 
demonstrable  link  between  sales  in  the 
ordinary  course  of  trade  in  section 
771(15).  below-cost  sales  in  section 
773(b).  and  the  calculation  of  profit  for 
constructed  value  in  section  773(e)(1)(B). 
that  requires  the  Department  to  base  the 
calculation  of  profit  only  on  sales  above 
the  cost  of  production.  Torrington's 
references  to  the  legislative  history  of 
the  Trade  Act  in  support  of  its  position, 
to  the  contrary  are  unpersuasive,  and 
citations  of  Canadian,  Australian,  and 
E.C.  law  are  irrelevant.  Consequently, 
we  have  continued  our  normal  practice 
of  using  the  greater  of  the  rate  of  profit 
provided  in  the  response  or  the  statutory 
eight  percent  minimum. 

Comment  2:  Torrington  contends  that, 
if  the  Department  does  not  calculate 
NSK's  profit  for  CV  on  ball  bearings 
based  only  on  sales  above  the  cost  of 
production,  it  should  use  a  profit  rate 
based  on  all  reported  home  market  sales 
of  ball  bearings  rather  than  NSK's 
reported  statutory  minimum  of  eight 
percent. 

Department's  Position:  We  disagree 
with  petitioner  that  reported  sales 
would  be  the  appropriate  foundation  for 
a  profit  rate  in  a  constructed  value 
scenario.  Section  773(e)(1)(B)  of  the 
Tariff  Act  directs  us  to  use  profit  equal 
to  that  usually  reflected  in  sales  of  the 
same  general  class  or  kind  of 
merchandise.  The  Department,  however, 
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requested  of  all  respondents,  and 
received  from  NSK,  information  only  on 
sales  of  such  or  similar  merchandise. 
We  do  not  believe  that  the  profit  on 
those  sales  of  such  or  similar 
merchandise  can  be  presumed  to  be 
representative  of  the  profit  for  the 
general  class  or  kind  of  merchandise. 
Therefore,  because  NSK  reported  a 
profit  of  less  than  eight  percent,  we  have 
used  the  statutory  minimum  of  eight 
percent. 

Comment  3:  Federal-Mogul  contends 
that  the  general  computer  program  fails 
to  test  submitted  profit  for  sales  not 
further  manufactured  against  the 
statutory  minimum.  Federal-Mogul 
argues  that  the  test  that  is  included  in 
the  general  program  compares  a 
calculated  revised  minimum  profit  to  the 
existing  statutory  minimum  instead  of 
comparing  submitted  profit  to  the 
calculated  revised  minimum  profit.  | 

Department's  Position:  The  general 
computer  program  was  a 
nonconfidential  version  of  a  particular 
company's  program,  which  was 
provided  to  respondents  and  petitioners 
for  the  purposes  of  a  general  disclosure 
of  the  computer  program  for  these  AFB 
reviews.  The  situation  noted  by  Federal- 
Mogul  reflected  specific  facts  applicable 
to  that  particular  company;  it  was  not  a 
general  characteristic  of  the  program 
used  for  the  other  respondents  which 
tested  the  submitted  profit  against  the 
statutory  minimum  and  used  the  higher 
of  the  two.  Federal-Mogul  did  not  point 
out  any  specific  instances  where  there 
was  a  problem  for  particular 
respondents  with  the  re-calculation  of 
COP  and  the  subsequent  test  for 
minimum  profit.  Consequently,  no 
changes  have  been  made  to  any  of  the 
programs. 

7.  Assessment,  Deposit  Rates  and 
"Roller  Chain" 

Comment  1:  FAG.  GMN  and  INA 
argue  that  the  Department  lacks 
authority  to  apply  any  duty  assessment 
rate  which  differs  from  the  weighted- 
average  ESP  margin  rate.  The  statute 
does  not  permit  any  post-review 
adjustment  to  antidumping  duties  and 
makes  no  reference  to  the  difference 
between  entered  value  and  USP. 

FAG,  GMN  and  INA  also  argue  that  it 
is  inappropriate  for  the  Department  to 
use  the  entered  value  of  sales  during  the 
period  of  review  to  calculate  an 
assessment  ratelhat  will  be  applied  to 
the  entered  value  of  merchandise 
entered  during  the  period,  because  some 
of  the  reviewed  sales  may  have 
involved  merchandise  that  was 
imported  prior  to,  or  after,  the  period  of 
review. 


FAG  and  GMN  further  argue  that 
adjusting  the  weighted-average  ESP  rate 
is  improper  because  entered  values  may 
not  be  the  same  as  appraised  values  (the 
dutiable  values  which  the  U.S.  Customs 
Service  derives  from  information 
available  about  the  value  of  the 
merchandise).  In  the  case  of  related- 
party  transactions,  the  U.S.  Customs 
Service  regulations  provide  that  the 
transaction  value  will  be  the  appraised 
value  only  under  certain  circumstances. 
Thus,  any  assessment  rates  based  on 
entered  values  may  be  completely  or 
partially  distorted  by  the  U.S.  Customs 
Service's  appraisement  at  the  time  of 
liquidation. 

FAG  and  GMN  also  contend  that 
antidumping  duty  assessment  rates  must 
be  the  same  as  the  calculated  deposit 
rates.  The  Department  itself  has  stated 
that  it  is  inappropriate  to  use  different 
methodologies  to  calculate  margins  for 
assessment  and  cash  deposit  purposes. 

Finally,  GMN  contends  that  the 
Department's  proposed  method  Tor 
calculating  assessments  rates  would 
penalize  companies  for  charging  higher 
prices  in  the  United  States. 

Deportment's  Position:  Section  751  of 
the  Tariff  Act  requires  that  the 
Department  calculate  the  amount  by 
which  the  foreign  market  value  exceeds 
the  U.S.  price  and  assess  antidumping 
duties  on  the  basis  of  that  amount. 
However,  there  is  nothing  in  the  statute 
that  dictates  how  the  actual  assessment 
rate  is  to  be  determined  from  that 
amount. 

In  accordance  with  section  751,  the 
Department  calculated  the  amount  of 
the  difference  between  FMV  and  USP 
(the  dumping  margin)  for  all  reported 
U.S.  sales.  We  have  calculated 
assessment  rates  based  on  the  total  of 
these  differences  such  that  each  person 
liable  for  antidumping  duties  is  only 
liable  for  the  duties  related  to  that 
person's  entries.  In  ESP  cases,  the 
Department  generally  cannot  tie  sales  to 
entries  and  therefore  cannot  link  the 
amount  of  antidumping  duties 
determined  for  any  specific  sale  to  the 
specific  entry  or  entries  of  that  same 
merchandise.  In  addition,  determination 
of  antidumping  duties  for  every  entry 
based  on  the  sale  of  that  merchandise  is 
impossible  where  dumping  margins  have 
been  based  on  sampling,  even  if  sales 
could  be  tied  to  entries.  Therefore,  in 
order  to  achieve  a  fair  assessment  of 
antidumping  duties  based  on  the 
difference  between  FMV  and  USP  for 
sales  reviewed,  we  have  expressed  this 
difference  as  a  percentage  of  the  entered 
value  of  those  sales  for  each  exporter/ 
importer.  We  will  direct  the  U.S. 
Customs  Service  to  assess  antidumping 


duties  by  applying  that  percentage  to  the 
entered  value  of  each  of  that  importer's 
entries  of  subject  merchandise  under  the 
relevant  order  during  the  review  period. 
(For  ESP  sales,  the  assessment  rates  we 
calculated  are  importer-specific  ad 
valorem  rates  for  each  class  or  kind  of 
merchandise.  We  calculated  these 
assessment  rates  on  the  basis  of  the 
ratio  of  the  total  value  of  antidumping 
duties,  which  is  equal  to  the  total 
amount  of  dumping  margins,  calculated 
for  the  examined  sales  to  the  total 
entered  value  of  the  sales  used  to 
calculate  those  duties.  This  is  equivalent 
to  dividing  the  aggregate  dumping 
margins,  i.e.,  the  difference  between 
statutory  FMV  and  statutory  USP  for  all 
sales  reviewed,  by  the  aggregate  USP 
value  of  those  sales  and  adjusting  the 
result  by  the  average  difference  between 
USP  and  entered  value  for  those  sales. 
By  adjusting  the  result  for  the  average 
difference  between  USP  and  entered 
value  we  mean  multiplying  the  result  by 
the  ratio  of  aggregate  USP  value  of  the 
reviewed  sales  to  their  aggregate 
entered  value.) 

Just  as  FAG  and  GMN  correctly  ai^gue 
that  we  cannot  apply  duty  assessment 
rates  based  on  entered  values  to 
appraised  values  for  the  reason  that 
appraised  values  may  be  different  from 
entered  values,  we  likewise  cannot 
apply  rates  based  on  USP  to  entered 
values,  which  we  know  are  different. 
For  assessment  of  antidumping  duties 
on  ESP  entries,  we  expressed  the 
difference  between  FMV  and  USP  as  a 
percentage  of  entered  value,  because 
entered  value  is  information  available  to 
the  U.S.  Customs  Service.  We  cannot 
assess  duties  at  a  rate  based  on  USP, 
because  the  U.S.  Customs  Service  does 
not  know  the  USP  for  each  entry  and 
does  not  have  the  information  to 
calculate  USP.  As  stated  above,  sales 
generally  cannot  be  linked  to  entries 
and  therefore  the  USP  for  each  entry 
cannot  be  calculated. 

While  the  Department  is  aware  that 
the  entered  value  of  sales  during  the 
POR  is  not  necessarily  equal  to  the 
entered  value  of  entries  during  the  POR. 
use  of  entered  value  of  sales  as  the  basis 
of  the  assessment  rate  permits  the 
Department  to  collect  a  reasonable 
approximation  of  the  antidumping  duties 
which  would  have  been  determined  if 
the  Department  had  reviewed  those 
sales  of  merchandise  actually  entered 
during  the  POR.  In  the  final  results  of 
the  first  administrative  review  (See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumpmg 
Duty  Administrative  Review,  56  FR 
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31892  (July  11, 1991)).  we  stated  our 
intention  for  future  reviews  of 
nonsampled  ESP  sales  to  assess  the 
precise  aggregate  difference  between 
FMV  and  USP  calculated  for  sales 
during  the  review  period  by  assigning  to 
each  entry  during  the  review  period  a 
proportionate  amount  of  that  aggregate 
difference.  However,  in  our  preliminary 
results  of  these  second  reviews  we  did 
not  propose  to  use  that  approach;  rather, 
we  proposed  to  use  the  method  of 
assessment  that  was  used  for  the  first 
review  period.  Since  no  interested  party 
commented  that  the  Department  should 
adopt  the  method  it  outlined  in  the  first 
review  final  results  for  future  reviews. 
we  have  not  adopted  that  approach  in 
response  to  comments  received.  We 
have  considered  all  alternatives 
suggested  in  those  comments  and  find 
those  alternatives  to  be  inferior  to  the 
assessment  method  described  in  the 
preliminary  results. 

Furthermore,  there  is  no  demonstrated 
distortion  of  assessment  rates  due  to 
reliance  on  entered  values  outside  the 
review  period  since  we  generally  did  not 
use  entered  values  outside  the  review 
period.  Because  firms  usually  Cannot  tie 
sales  to  entries  in  ESP  situations  and 
because  we  sought  reasonable  measures 
to  simplify  these  reviews  and  make 
them  manageable,  we  did  not  request 
any  respondent  to  attempt  to  link  ESP 
sales  to  entries  either  for  purposes  of 
determining  which  ESP  sales  to  report  or 
for  determining  entered  values.  In  order 
to  determine  entered  values  for 
merchandise  sold  during  the  period,  our 
questionnaire  asked  respondents  to 
report  the  average  entered  value  for  any 
given  model  for  the  period  of  review. 
Thus,  to  the  extent  that  there  was  any 
entry  during  the  POR  of  merchandise 
identical  to  that  sold  during  the  POR. 
entered  values  during  the  period  of 
review  were  precisely  the  basis  of  our 
calculations.  Furthermore,  no  party  has 
shown  that  it  had  to  rely  substantially 
on  entered  values  outside  the  POR. 
much  less  that  those  entered  values 
distorted  the  results. 

The  Department  is  aware  that  entered 
values  are  not  always  identical  to 
appraised  values.  However,  the  U.S. 
Customs  Service  maintains  records  of 
both  entered  values  and  appraised 
values.  Our  instructions  to  the  U.S. 
Customs  Service  will  specify  that  the 
assessment  rates  should  be  applied  to 
entered,  not  appraised,  values. 

We  disagree  with  FAG's  and  GMN's 
argument  that  assessment  and  deposit 
rates  must  be  calculated  in  the  same 
way.  For  the  reasons  discussed  above,  it 
would  not  be  appropriate  to  calculate 
assessment  rates  relative  to  USP  and 


apply  them  to  entered  values.  Neither 
would  it  be  appropriate  to  use  the 
calculated  assessment  rates  for  cash 
deposit  purposes.  See  Comment  4  below. 
Finally,  we  also  disagree  with  GMN's 
contention  that  the  Department's 
method  of  calculating  assessment  rates 
would  penalize  companies  for  charging 
higher  prices  in  the  United  States.  One 
must  distinguish  between  the 
assessment  rate  and  the  amount  of 
assessed  duties.  To  the  extent  that  the 
assessment  rate  is  increased  by  the  use 
of  entered  values,  the  value  to  which 
that  rate  is  applied  is  lowered.,  thereby 
nullifying  any  possible  distortion. 

Comment  2:  NTN  contends  that  an 
assessment  methodology  based  on  a 
percentage,  rather  than  on  a  per-piece  or 
fixed-sum  basis,  is  preferable  because 
any  other  method  of  assessment  could 
potentially  distort  the  antidumping 
duties  assessed.  FAG  contends  that  the 
Department's  use  of  per-unit  assessment 
rates  is  inappropriate,  because  there 
may  be  a  large  disparity  between 
quantities  entered  during  the  period  and 
quantities  sold.  Caterpillar  also  argues 
that  the  Department's  proposed 
methodology  appears  to  assume  that  the 
number  of  sales  made  during  the  period 
of  review  will  equal  the  number  of 
entries  made.  According  to  the 
Department's  preliminary  results,  an 
average  per-unit  dollar  amount  of 
dumping  duty  based  on  all  sales 
examined  during  the  period  of  review 
will  be  used  in  instances  where  there  is 
no  entered  U.S.  Customs  value  to 
calculate  an  od  valorem  rate.  This 
average  amount  would  then  be  assessed 
by  U.S.  Customs  Service  on  all  units 
included  in  each  entry  made  by  the 
particular  importer  during  the  period  of 
review.  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany;  Preliminary  Results  of 
Administrative  Review,  57  FR  10862. 
10864  (March  31, 1992).  Caterpillar 
argues  that  this  method  must  not  result 
in  excess  collection  of  antidumping 
duties  at  assessment. 

Department's  Position:  The 
Department  calculated  ad  valorem  rates 
for  assessment  of  ESP  transaction 
dumping  liabilities  and  per-unit  amounts 
for  assessment  of  purchase  price  (PP) 
transaction  dumping  liabilities  (for  each 
appropriate  class  or  kind  of 
merchandise).  In  ESP  situations  where  a 
respondent  did  not  provide  entered 
values,  the  Department  calculated  a 
proxy  for  the  entered  value  of  the 
Subject  merchandise. 

For  purchase  price  sales,  we 
calculated  per-unit  assessment  rates,  by 
importer,  by  dividing  the  total  amount  of 


dumping  margins  (the  aggregate 
difference  between  FMV  and  USP) 
found  for  sales  reviewed  by  the  total 
quantity  of  merchandise  sold.  We  will 
direct  the  U.S.  Customs  Service  to 
assess  the  resulting  dollar  amount  per 
unit  against  each  unit  of  subject 
merchandise  entered  by  the  relevant 
importer  during  the  review  period.  Since 
units  entered  and  units  sold  are  almost 
identical  in  purchase  price  situations, 
we  do  not  agree  that  the  per-unit 
assessment  calculation  will  result  in  a 
gross  distortion  of  the  dumping  duty 
liability  nor  is  there  any  compelling 
evidence  on  the  record  to  suggest 
otherwise.  This  is  the  best  means  of 
assessing  antidumping  duties  for 
purchase  price  sales.  Whereas  for  ESP 
sales  we  can  calculate  ad  valorem 
assessment  rates  using  entered  value, 
purchase  price  sales  do  not  allow  us  to 
use  ad  vo/oremassessment  rates 
because,  in  most  instances,  the  entered 
value  for  purchased  price  sales 
reviewed  is  not  known  since  the 
respondent  is  not  the  importer. 

Comment  3:  Fiat  asserts  that  under  the 
current  assessment  rate  methodology  for 
ESP  sales,  there  is  a  substantial  risk  of 
distorted  assessment  and  premature 
liquidation  of  entries  of  AFBs  not  sold 
during  the  POR.  The  respondent 
attributes  such  risk  to  disparities 
between  a  given  importer's  entries  and 
sales  during  a  POR.  Accordingly,  Fiat 
proposes  that  the  Department  calculate 
a  per-unit  duty  amount  for  all  reviewed 
sales  and  apply  that  amount  to  units 
entered,  but  only  up  to  the  number  of 
units  actually  sold  during  the  POR. 
Those  entries  for  which  sales  had  not 
yet  occurred  would  be  held  over  for 
liquidation  in  a  subsequent  review. 

If  the  Department  does  not  adopt  the 
above  methodology  as  general    ~ 
approach,  Fiat  proposes  that,  at  a 
minimum,  liquidation  be  deferred  with 
respect  to  any  class  or  kind  of 
merchandise  for  v^hich  an  importer- 
specific  assessment  rate  cannot  be 
calculated  due  to  the  absence  of  any 
sales  of  that  class  or  kind  to  a  particular 
importer  during  the  review  period. 

Department's  Position:  Fiat's 
proposed  methodology  of  limiting 
liquidations  to  the  quantity  sold  during 
the  POR  is  not  a  viable  alternative.  The 
operational  structure  of  the  U.S. 
Customs  Service  renders  it  incapable  of 
monitoring  the  number  of  entries 
liquidated  and  ceasing  liquidation  upon 
the  attainment  of  a  company-specific 
quantity. 

The  Department  recognizes,  however, 
that  the  assessment  methodology  it  has 
adopted  does  not  provide  for  those 
situations  where  there  are  ent'-'es  of  a 
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certain  class  or  kind  of  merchandise  for 
a  particular  importer  but  no  sales  of  that 
class  or  kind  to  the  importer  during  the 
review  period  upon  which  to  base  the 
assessment  rate.  Accordingly,  the 
Department  agrees  with  Fiat  that 
liquidation  of  such  entries  should  be 
deferred  until  the  next  review  period  in 
which  sales  of  that  class  or  kind  do 
occur  with  respect  to  the  affected 
importer.  If  no  review  is  requested  for 
the  next  review  period,  whether  or  not 
there  were  appropriate  sales  in  that 
period,  then  the  subject  entries  will  be 
liquidated  at  the  cash  deposit  rate. 

To  the  Department's  knowledge.  Fiat 
is  the  only  respondent  whose 
circumstances  conform  to  the  situation 
outlined  above.  During  the  previous 
review  period,  although  two  importers 
had  entries  of  certain  classes  or  kinds  of 
Fiat  bearings,  there  were  no  sales  of 
those  classes  or  kinds  by  Fiat  to  the 
respective  in^)orters.  Because  sales  of 
each  of  these  classes  or  kinds  did  occur 
during  this  review  period  and  in  these 
instances  sales  generally  occurred  after 
importation,  the  Department  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  the  entries  during  both  periods 
at  the  assessment  rate  calculated  on  the 
second  review  sales. 

Comment  4:  Federal-Mogul  contends 
that  since  the  cash  deposit  rate  is 
applied  to  entered  values  of  future 
entries,  the  Department's  policy  of 
calculating  this  rate  as  a  percentage  of 
statutory  USP  rather  than  as  a 
percentage  of  entered  value  results  in  an 
undercollection  of  cash  deposits  on 
future  entries.  This  deprives  the 
domestic  industry  of  the  full  extent  of 
the  interim  relief  Congress  intended  to 
provide. 

Department's  Position:  Whereas  we 
calculated  importer-specific  assessment 
rates,  we  calculated  exporter  or 
manufacturer-specific  deposit  rates  in 
accordance  with  long-standing 
Department  practice. 

Under  any  method  of  calculating  cash 
deposit  rates,  there  would  be  no 
certainty  that  the  cash  deposit  would 
equal  the  amount  by  which  foreign 
market  value  exceeds  U.S.  price.  As  the 
Department  has  stated  on  numerous 
occasions,  duty  deposits  are  merely 
estimates  of  future  dumping  liabihty. 
Should  the  amount  of  the  deposits  of 
estimated  antidumping  duties  be  less 
than  the  amount  assessed,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  collect  the  difference 
with  interest,  as  provided  for  under 
sections  737  and  778  of  the  Tariff  Act 
and  19  CFR  353.24. 

Furthermore,  in  many  instances,  we 
do  not  know  die  entered  value  related  to 
purchase  Drice  sales  and  therefore 


cannot  calculate  a  deposit  rate  in  the 
same  manner  as  we  calculated  ESP 
assessment  rates.  To  allow  for  this 
circumstance,  the  Department  would 
have  to  use  importer-specific  deposit 
rates  and  different  bases  for  deposit 
rates  for  each  importer.  However,  as  we 
stated  in  the  final  results  of  the  first 
review  of  AFBs,  we  believe  that  the 
need  for  a  precise  estimate  is 
outweighed  by  the  need  to  provide  the 
U.S.  Customs  Service  with  a  set  of 
deposit  rates  which  can  be  effectively 
administered. 

In  addition,  we  must  maintain  a 
consistent  standard  for  determining 
whether  weighted-average  dumping 
margins  are  de  minimis.  We  do  not  wish 
to  calculate  weighted-average  rates 
relative  to  USP  values  in  one  review  or 
case  and  relative  to  entered  values  or 
other  values  in  another  review  or  case. 
The  assessment  rates  we  calcidated  in 
these  reviews  are  a  mechanism  for 
collecting  the  appropriate  amount  of 
antidumping  duties  and  are  not  fair 
bases  for  determining  whether  any 
dumping  by  these  exporters  or 
manufacturers  is  de  minimis. 

Finally,  we  must  maintain  the  same 
basis  for  determining  whether  weighted- 
average  dumping  margins  are  de 
minimis  and  whether  cash  deposits  are 
required.  Otherwise,  interested  parties 
may  face  conflicting  interests  in 
requesting  reviews.  Cash  deposits  may 
be  required  on  an  exporter's  shipments 
even  though  that  exporter's  rate  of 
dumping  was  found  to  be  de  minimis. 
Thus,  the  exporter  would  risk  its  de 
minimis  status  to  obtain  refunds  of 
deposits  through  a  review.  Likewise,  a 
petitioner  might  have  to  request  a 
review  with  respect  to  a  particular 
exporter,  whose  merchandise  was  free 
of  cash  deposits,  to  have  antidumping 
duties  collected  even  though  the 
exporter  was  previously  found  to  be 
dumping  at  more  than  a  de  minimis  rate. 

Comment  5:  Dassault,  MBB, 
Turbomeca,  and  ADH  contend  that  the 
Department  should  reaffirm  its 
application  of  the  "Roller  Chain" 
principle  in  the  final  results  of  this 
administrative  review  by  not  assessing 
antidumping  duties  on  bearings 
incorporated  into  higher  level  products 
after  importation  if  they  represent  an 
insignificant  percentage  of  the  value  of 
that  higher  level  product.  (The  "Roller 
Chain"  rule  excludes  from  the  scope  of 
an  order  bearings  which  were  imported 
by  a  related  party  and  further 
processed,  and  which  comprise  less 
than  one  percent  of  the  finished  product 
sold  to  the  first  unrelated  customer  in 
the  United  States.)  These  respondents 
assert  that  they  have  provided 
information  on  the  record  which  shows 


that  the  percentage  value  of  bearings 
incorporated  into  higher  level  products 
by  their  U.S.  subsidiaries  is  less  than 
one  percent  of  the  value  of  the  finished 
good.  Accordingly,  they  contend,  the 
"Roller  Chain"  principle  should  be 
applied  to  their  U.S.  imports  of  these 
bearings.  Moreover,  Dassault,  MBB, 
Turbomeca,  and  ADH  argue  that  the 
Department  should  adopt  the  same 
methodology  from  the  first  review  in 
determining  the  assessment  rate  for 
"Roller  Chain"  cases.  In  applying  that 
decision  for  companies  that  posted 
deposits  of  estimated  antidumping 
duties  on  all  of  its  bearing  entries,  the 
Department  determined  the  Uquidation 
rate  by  dividing  die  total  dumping 
dollars  calculated  on  the  non-excluded 
sales  by  a  denominator  that  included 
both  the  value  of  the  excluded  and  non- 
excluded  bearings.  Using  this  approach, 
the  total  amount  of  antidumping  duties 
actually  assessed  would  equal  only  the 
antidumping  duties  owed  on  the  non- 
excluded  bearings. 

Department's  Position:  These 
respondents  provided  the  Department 
with  an  AFBs-to-finished  good 
breakdown  by  value  of  all  AFBs 
incorporated  into  finished  goods  in  the 
U.S.  by  their  U.S.  subsidiaries.  In  each 
case,  the  value  of  the  AFBs  incorporated 
into  the  finished  product  was  less  than 
one  percent.  Therefore,  the  assessment 
rates  for  these  firms  will  be 
appropriately  adjusted  so  that  no 
antidumping  duties  are  collected  for  this 
merchandise.  We  have  incorporated  the 
value  of  the  AFBs  meeting  the  "Roller 
Chain"  criterion  into  the  denominator 
used  in  the  calculation  of  assessment 
rates  with  no  additional  duties  in  the 
numerator. 

For  calculation  of  ESP  assessment 
rates,  we  similarly  accounted  for  the 
value  of  entries  for  which  liquidation 
was  suspended,  but  which  ultimately 
fell  outside  the  scope  of  the  orders 
through  operation  of  the  "Roller  Chain" 
rule,  to  avoid  overcollecting.  Cash 
deposits  of  estimated  antidumping 
duties  will  be  required  for  all  future 
entries,  including  entries  of  bearings 
potentially  excludable  from  assessment 
under  the  "Roller  Chain"  rule,  based  on 
the  manufactiu-er's  or  exporter's  deposit 
rate  for  the  appropriate  class  or  kind  of 
merchandise. 

Comment  6:  Dassault  contends  that 
two  of  its  subsidiaries,  APRO  and 
Midway,  should  be  excluded  fixim 
further  duty  deposit  requirements 
because  they  import  bearings 
exclusively  for  assembly  into  higher 
level  products.  Dassault  requests  that 
th  ?  Department  determine  diat  bearings 
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imported  by  APRO  and  Midway  should 
not  be  subject  to  the  order. 

Torrington  argues  that  the  Department 
lacks  the  authority  to  implement  the 
respondent's  proposed  exclusion  of 
APRO  and  Midway  from  deposit 
requirements  according  to  the  principle 
outlined  in  Fmal  results  of  the  first 
administrative  reviews  of  AFBs. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany;  Final  Results  of 
Administrative  Review.  56  FR  31702 
(July  11, 1991). 

Department's  Position:  While  we  are 
not  compelled  by  definition  of  the  cash 
deposit  rate  to  collect  deposits  on  all 
future  ESP  entries,  we  have  no  way  of 
knowing  at  the  time  of  entry  whether  the 
"Roller  Chain"  principle  will  operate  to 
exclude  any  particular  entry  from  the 
scope  of  the  order.  We  cannot,  therefore, 
accept  any  proposal  which  would  limit 
the  collection  of  antidumping  duty 
deposits  on  merchandise  which  may 
ultimately  be  subject  to  the  order. 
Comment  7:  For  administrative 
efficiency,  Dassault,  MBB.  Turbomeca, 
and  ADH  suggest  that  the  Department 
should  establish  a  process  to  permit 
refunds  of  estimated  antidumping  duties 
posted  on  excluded  bearings  without  the 
need  to  conduct  a  full  administrative 
review.  They  propose  a  hybrid  review 
procedure  for  "Roller  Chain"  cases  for 
those  instances  in  which  a  full 
administrative  review  is  not  requested 
but  an  adjustment  of  the  liquidation  rate 
is  necessary  in  order  to  ensure  that 
antidumping  duties  are  not  assessed  on 
the  excluded  bearings.  This  procedure 
would  involve  submitting  an  annual 
summary  (subject  to  verification) 
showing  the  value  of  excluded  and  non- 
excluded  merchandise,  and  the  total 
deposits  of  estimated  antidumping 
duties  posted  on  that  merchandise.  The 
Department  could  then  utilize  this 
information  to  calculate  the  appropriate 
liquidation  rate,  defined  as  (a)  the 
amount  of  estimated  antidumping 
deposits  posted  on  the  non-excluded 
bearings  only,  divided  by  (b)  the  total 
value  of  the  excluded  and  non-excluded 
bearings.  Using  this  procedure,  the 
amount  of  estimated  antidumping  duties 
deposited  on  the  excluded  bearings 
would  be  refunded  at  the  time  of 
liquidation. 

Torrington  argues  that  the  Department 
does  not  have  the  statutory  framework 
to  adopt  the  hybrid  procedure  proposed 
by  the  respondents  because  assessment 
of  duties  is  on  the  basis  of  an 
administrative  review  procedure 
according  to  19  U.S.C.  1675(a)(2). 
Torrington  further  states  that  the 
Department's  authority  to  simplify  its 


procedure  is  limited  to  its  sampling  and 
averaging  authority.  Torrington 
contends  that  if  the  Department  does 
not  conduct  a  review,  duties  would  then 
be  assessed  at  the  deposit  rate. 

Department's  Position:  For  purposes 
of  this  review,  the  Department  has  not 
adopted  the  hybrid  methodology 
delineated  by  the  respondents  since, 
inter  alia,  this  proposal  was  not 
submitted  for  consideration  on  a  timely 
basis.  However,  for  future  reviews,  the 
Department  will  entertain  timely 
proposals  for  simplifying  the 
administrative  review  process  for 
companies  that  post  deposits  on 
merchandise  claimed  to  be  excluded 
under  the  "Roller  Chain"  principle. 
Comment  8:  SKF  argues  that  the 
Department's  assessment  rate 
calculation  incorrectly  computed  the 
declared  value  for  SKFs  imports.  SKF 
maintains  that  instead  of  subtracting 
ocean  freight  and  in  some  instances 
marine  insurance  from  the  reported 
transfer  price,  the  Department  should 
have  multiplied  the  transfer  price  by  the 
reported  declared  value  factor. 
According  to  SKF.  the  declared  value 
factor  was  developed  to  account  for  the 
basis  upon  which  SKF-USA  incurs  duty 
expense  because  SKF-USA  maintains 
transfer  price  as  opposed  to  the  actual 
declared  value  of  shipments  in  its 
computer  records.  Moreover,  this 
adjustment  factor  captures  the  elements 
which  constitute  the  difference  in  value 
between  transfer  value  and  declared 
value.  SKF  further  argues  that  the 
Department's  methodology  erroneously 
reduces  transfer  value  by  subtracting 
movement  expenses  instead  of  the 
desired  effect  of  increasing  the  transfer 
value  to  account  for  landing  costs.  This 
approach,  SKF  concludes,  does  not 
reflect  the  value  elements  which 
comprise  the  difference  between 
declared  value  and  transfer  value; 
rather,  it  eliminates  from  transfer  price 
movement  expenses  not  included  in  the 
transfer  price  and  which  are  unrelated 
to  declared  value. 

Federal-Mogul  contends  that  the 
Department's  calculation  of  U.S. 
customs  entered  value  for  SKF  is  grossly 
overstated  because  it  is  derived  by 
subtracting  certain  international 
movement  charges  from  unit  price. 
Federal-Mogul  maintains  that  this 
erroneous  calculation  has  had  the 
corresponding  effect  of  understating 
SKFs  calculated  assessment  rate. 
Federal-Mogul  asserts  that  the 
Department  should  correct  its 
calculation  of  customs'  entered  value  by 
basing  this  value  upon  SKFs  submitted 
transfer  price  adjusted  by  SKFs 
declared  value  factor. 


Torrington  argues  that  the  Department 
should  continue  to  calculate  declared 
value  by  deducting  ocean  freight  and 
marine  insurance  from  transfer  value 
since  SKF  failed  to  report  actual 
Customs  declared  value  and  instead 
substituted  this  information  with  its  own 
methodology  of  increasing  transfer 
value  by  applying  an  adjustment  factor. 
Department's  Position:  SKF  provided 
a  description  of  its  declared  value 
calculation  methodology  in  its 
questionnaire  response.  We  are  satisfied 
that  the  entered  values  derived  by  SKFs 
methodology  are  reasonably  accurate. 
Therefore,  for  these  final  results,  we 
used  the  information  submitted  by  SKF- 
USA  to  determine  declared  value. 

Comment  9:  Torrington  asserts  that 
Koyo  failed  to  provide  sufficient 
information  to  demonstrate  that  the 
"Roller  Chain"  rule  is  applicable  to 
certain  identified  merchandise. 
Specifically,  Torrington  claims  that 
Koyo  failed  to  provide  the  entered 
values  and  resale  prices  of  the  identified 
merchandise,  and  the  further  processing 
analysis  for  one  particular  imported 
bearing  model.  Consequently, 
Torrington  claims  that  the  record  is 
inadequate  with  respect  to  the  sales 
identified  as  subject  to  the  "Roller 
Chain"  rule  and.  therefore,  the 
Department  should  include  such  sales  in 
its  analysis  of  U.S.  price  for  the  final 
results. 

Koyo  argues  that  Torrington  has  no 
factual  or  legal  basis  to  support  its 
allegations.  Koyo  further  argues  that  it 
has  made  substantial  and  good  faith 
efforts  to  provide  the  Department  with 
all  necessary  information  and  that  to 
penalize  it  on  the  basis  of  Torrington's 
unsupported  allegations  would  be 
improper. 

According  to  Koyo,  the  entered  values 
and  estimated  resale  prices  of  its 
identified  "Roller  Chain"  merchandise 
were  reported  by  letter  of  December  23. 
1991.  Koyo  acknowledges  that  it  did  not 
provide  a  further  processing  analysis  for 
one  particular  model,  but  explains  that 
the  manufacturers  of  the  finished 
merchandise,  who  are  related  to  Koyo, 
refused  to  provide  Koyo  with  the 
information  necessary  to  conduct  a 
further  processing  analysis.  By  Koyo's 
estimate,  the  value  of  this  one  model 
exceeds  the  one  percent  "Roller  Chain" 
threshold  by  only  a  tiny  amount. 
Therefore.  Koyo  requests  that  the 
Department  treat  it  as  merchandise 
subject  to  the  "Roller  Chain"  rule.       l 
Department  Position:  T^B  "Roller  ^ 
Chain"  rule  operates  to  exclude  from  tfie 
scope  of  an  order  fiu-ther-processed 
bearings  imported  by  a  related  party 
which  comprise  less  than  one  percent,  of 
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the  finished  prodoct  sold  to  the  first 
unrelated  customer  in  the  United  States. 

The  Department  determined  that  Koyo 
did  provide  sufficient  information  to 
demonstrate  the  applicability  of  the 
"Roller  Chain"  rule  to  certain  identified 
merchandise.  By  letter  of  December  23, 
1991,  Koyo  reported  the  entered  values 
and  estimated  resale  prices  of  the 
identified  "Roller  Chain"  merchandise. 
However,  the  value  of  one  particular 
imported  bearing  model  exceeds  one 
percent  of  the  finished  product  sold  to 
unrelated  customers.  Accordingly, 
importations  of  that  model  are  not 
excluded  from  the  scope  of  the  relevant 
order  by  application  of  the  "Roller ' 
Chain"  principle  and.  therefore,  should 
not  have  been  excluded  from  Koyo's 
U.S.  sales  listing. 

Because  Koyo  was  unable  to  provide 
the  necessary  further  manufacturing 
information  for  an  analysis  of  dumping 
margins  for  sales  of  this  model,  the 
Department  applied  a  BIA  rate  to  these 
sales.  We  used  the  quantity  entered  as 
the  quantity  sold  for  the  model  and  we 
estimated  the  USP  of  the  model  by 
applying  to  the  entered  value  of  the 
model  the  average  ratio  of  USP  to 
entered  value  for  all  other  Koyo  sales  of 
the  same  class  or  kind  of  merchandise 
involving  U.S.  further  manufacturing. 
We  determined  the  total  amount  of 
antidumping  duties  for  the  model  by 
multiplying  the  total  USP  value  by  the 
weighted-average  margm  for  Koyo  from 
the  investigation;  that  margin  was  the 
best  information  available. 

8.  Best  Information  Available 

Section  776(c)  of  the  Tariff  Act 
requires  the  Department  to  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  or  in  the  form  required,  or 
otherwise  significantly  impedes  an 
investigation." 

In  deciding  what  to  use  as  BIA,  the 
Department's  regulations  provide  that 
the  Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information.  19  CFR  353.37(b). 
Thus,  the  Department  may  determine,  on 
a  case-by-case  basis,  what  constitutes 
BIA.  For  the  purposes  of  these  final 
results  of  review,  we  appUed  the 
following  two  tiers  of  BIA  in  situations 
where  we  were  unable  to  use  a 
company's  response  for  purposes  of 
determining  that  company's  dumping 
margin: 

1.  When  a  company  refused  to 
cooperate  with  the  Department  or 
otherwise  significantly  impeded  these 
proceedings,  we  used  as  BIA  the  higher 
of  (1)  the  highest  of  the  rates  found  for 
any  fum  Cor  the  same  class  or  kind  of 


merchandise  in  the  same  country  of 
origin  in  the  less  dian  fair  value 
investigation  or  prior  administrative 
reviews;  or  (2)  the  highest  rate  found  in 
this  review  for  any  firm  for  the 
same  class  or  kind  of  merchandise  in  the 
same  country  of  origin. 

2.  When  a  company  substantially 
cooperated  with  our  requests  for 
information  including,  in  some  cases, 
verification,  but  failed  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  required,  we  used 
as  BIA  the  higher  of  (1)  the  highest  rate 
(including  the  "all  others"  rate)  ever 
applicable  to  the  Hrm  for  the  same  class 
or  kind  of  merchandise  from  either  the 
LTFV  investigation  or  a  prior 
administrative  review;  or  (2)  the  highest 
calculated  rate  in  this  review  for  the 
class  or  kind  of  merchandise  for  any 
firm  from  the  same  country  of  origin. 

Listed  below  is  a  company-by- 
company  summary  of  our  use  of  total 
BIA  applied  in  these  final  results  of 
review.  Total  BIA  was  applied  where 
we  were  unable  to  use  a  company's 
response  for  purposes  of  determining 
that  company's  dumping  margin. 

A.  First-Tier  BIA 

(i)  INA-France:  INA  did  not  respond 
to  our  questionnaire.  Therefore,  we 
applied  the  first-tier  BIA  to  each  class  or 
kind  of  merchandise. 

(ii)  SNFA-France:  SNFA  did  not 
respond  to  our  questionnaire.  Therefore, 
we  applied  the  first-tier  BIA  to  each 
class  or  kind  of  merchandise. 

(iii)  Minebea-Japan:  Minebea  did  not 
respond  to  our  questionnaire.  Therefore. 
we  applied  the  first-tier  BIA  to  each 
class  or  kind  of  merchandise. 

B.  Second-Tier  BIA 

(i)  Nippon  Pillow  Block  Sales.  NPBS 
submitted  responses  to  all  sections  of 
the  questionnaire  and  agreed  to  undergo 
verification.  However,  at  verification, 
we  discovered  that  the  firm  had  failed  to 
report  a  substantial  number  of  its  home 
market  sales.  Although  NPBS  provided 
some  information,  the  quantity  of  this 
information  was  not  sufficient  or 
adequate  to  form  a  basis  to  calculate 
foreign  market  value.  Therefore,  we 
have  relied  exclusively  upon  BIA  to 
determine  NPBSs  dumping  margin. 
Nevertheless,  because  NPBS  attempted 
to  submit  some  information,  we  applied 
the  second  tier  of  BIA  as  described 
above.  For  these  final  resuks,  for  NPBS 
that  rate  is  45.83  percent,  which  is  the 
firm's  rate  from  the  previous  review. 

(ii)  Yamaha  Motor  Co.,  Ltd./Yamaha 
Motor  Corp.  USA.  Yamaha  also 
responded  to  all  sections  of  the 
questionnaire  and  agreed  to  undergo 
verification.  At  verification,  the 


Department  determined  that  Yamaha 
was  unable  to  provide  proof  of  payment 
for  sales  to  related  distributors  in  the 
home  market,  misrepresented  its  home 
market  distribution  system  in  its 
response,  and  failed  to  report  sales  in 
the  home  market  at  the  proper  level  of 
trade,  in  addition  to  identifying  certain 
methodological  problems  with  its 
response.  Although  Yamaha  provided 
some  information,  the  quantity  of  this 
information  was  not  sufficient  or 
adequate  to  form  a  basis  to  calculate 
foreign  market  value.  Therefore,  we 
have  relied  exclusively  upon  BIA  to 
determine  Yamaha's  dumping  margin. 
Nevertheless,  because  Yamaha 
attempted  to  submit  some  information, 
we  applied  the  second  tier  of  BIA  as 
described  above.  Because  the  "all 
others"  rate  assigned  to  Yamaha  by  the 
LTFV  investigation  exceeded  its  rate 
from  the  prior  review  or  any  calculated 
rate  for  thisreview,  we  used  that  rate  of 
45.83  percent  as  BIA  for  Yamaha, 
(iii)  Uchryama  Manufacturing 
Corporation.  Uchiyama  submitted 
responses  to  all  sales  sections  of  the 
questionnaire.  However,  Uchiyama  did 
not  provide  model-specific  costs  for  any 
models  that  it  sold.  In  addition, 
Uchiyama  failed  to  provide  constructed 
value  for  any  of  the  models  sold  in  the 
United  States.  Although  Uchiyama 
provided  some  information,  the  quantity 
of  this  information  was  not  sufficient  or 
adequate  to  form  a  basis  for  foreign 
market  value.  Therefore,  we  have  relied 
exclusively  upon  BIA  to  determine 
Uchiyama's  dumping  margin. 
Nevertheless,  because  Uchiyama 
attempted  to  submit  some  information. 
we  applied  the  second  tier  of  BIA  as 
described  above.  Because  the  "all 
others"  rate  assigned  to  Uchiyama  by 
the  LTFV  investigation  exceeded  any 
calculated  rate  for  this  review,  we  used 
that  rate  of  45.83  percent  as  BIA. 

C.  Partial  BL\   . 

In  certain  situations,  we  found  it 
necessary  to  use  partial  BIA.  Partial  BIA 
was  applied  in  cases  where  we  were 
unable  to  use  some  portion  of  a 
response  in  calculating  a  dumping 
margin.  The  following  is  a  general 
description  of  the  Department's 
methodology  for  certain  situations. 

In  cases  where  a  firm  was  deemed 
cooperative  but  failed  to  supply  certain 
FMV  information  [i.e.,  corresponding 
home  market  sales  within  the 
contemporaneous  window  or 
constructed  value  data  for  a  few  U.S. 
sales),  we  applied  the  BIA  rate  for 
cooperative  firms  (see  above)  and 
limited  its  application  to  the  particular 
transactions  involved. 
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For  firms  that  did  not  have  their  own 
rate  in  the  LTFV  investigation,  we  used 
the  rates  listed  below  for  partial  BIA. 
Except  where  noted,  these  rates  are 
based  on  the  "all  others"  rates  from  the 
final  determinations  in  the  LTFV 
investigations. 


'  Ffo«n  the  "an  othefs"  rate  m  the  1st  administra- 
tive review. 

»  From  the  "  afl  others"  rate  in  the  2nd  administra- 
tive review. 

Where  any  adjustments  (i.e., 
deductions)  or  chfirges  to  home  market 
prices  or  CV.  such  as  freight  or 
differences  in  merchandise,  were 
missing  from  the  sales  listings,  we  have 
denied  claims  for  the  adjustments  or 
charges  because  the  respondent  has 
failed  to  satisfy  its  burden  of  proof  to  be 
entitled  to  the  adjustment.  We  have 
assigned  a  value  of  zero  to  the  claimed 
adjustments  where  such  information  is 
missing.  If  adjustment  information  for 
differences  in  merchandise  was  missing 
from  the  U.S.  sales  listing,  we  used  the 
above  to  determine  the  BIA  rates  to  use 
as  the  margins  lor  these  particular 
transactions.  If  other  U.S.  adjustment 
information  such  as  freight  chaises  were 
missing,  we  used  other  transactional 
information  in  the  response  to  estimate 
these  expenses.  Where  respondents  did 
not  establish  that  expenses  were  either 
indirect  in  the  U.S.  market  or  direct  in 
the  home  market,  we  generally  treated 
them  as  direct  in  the  U.S.  market  and 
indirect  in  the  home  market. 


The  following  comments  were 
received  concerning  BIA  issues: 

Comment  1:  Torrington  states  that  the 
Department  correctly  applied  a  total  BIA 
rate  to  NPBS  because  of  NPBS's  failure 
to  provide  an  adequate  HM  response  in 
a  timely  manner  and  in  the  form 
required  by  the  Department.  NPBS 
reported  only  contemporaneous  HM 
sales  in  its  HM  database,  rather  than  all 
sales  of  a  model  or  family  which  match 
a  model  sold  in  the  United  States. 
Torrington  argues  that  the  Department 
cannot  use  this  incomplete  HM  database 
to  calculate  a  dumping  margin,  and  has. 
in  the  past,  used  a  total  BIA  rate  for 
respondents  in  similar  situations. 


NPBS  argues  that  the  use  of  BIA  is 
unreasonable  and  unsupported  by  the 
record.  NPBS  contends  that  it 
cooperated  fully  with  the  Department 
and  answered  all  sections  of  the 
questionnaire.  The  Department  has  on 
the  record  virtually  all  the  information  It 
would  use  in  calciilating  a  margin,  and 
virtually  all  the  submitted  data  were 
verified. 

Emerson  argues  that  BIA  should  not 
be  applied  to  NPBS.  and  that  the  effect 
of  applying  a  BIA  rate  is  punitive,  rather 
than  remedial,  which  contravenes  both 
U.S.  and  international  law.  Emerson 
argues  that  the  Department's  submission 
requirements  were  ambiguous,  and  that 
NPBS  should  not  be  penalized  for  an 
inadvertent  misinterpretation  of  the 
questionnaire.  The  record  in  this  case 
indicates  that  NPBS  cooperated  fully 
with  the  Department  and  made  a 
substantial  effort  to  comply  with  the 
Department's  requirements. 

Emerson  contends  that  the 
Department  should  base  NPBS's  margin 
on  the  data  submitted  during  the  review. 
The  additional  data  not  contained  in 
NPBS's  original  HM  response  would 
have  been  used  only  if  an  annual- 
average  FMV  were  utilized  for  NPBS. 
NPBS  submitted  all  data  which  would 
have  been  used  for  a  monthly-average 
FMV. 

Emerson  states  that  Torrington  argues 
that  NPBS's  data  should  be  rejected  in 
favor  of  BIA  because  the  company 
submitted  data  on  a  sampled  basis. 
Emerson  states  that  this  argument  is 
incorrect,  because  NPBS  complied  with 
the  Department's  request  for  sampled 
HM  data. 

Department's  Position:  We  have 
determined  that  total  BIA  will  be  used 
for  NPBS  in  the  final  results  of  review. 
This  decision  is  based  on  the  fact  that 
NPBS  did  not  report  requested  HM  sales 
information  in  a  timely  manner  and  in 
the  form  required.  NPBS  failed  to  report 
over  80  percent  of  its  home  market  sales 
in  its  response  to  the  Department's 
questionnaire.  A  home  market  database 
containing  only  20  percent  of  required 
sales  is  not  an  adequate  basis  for 
analysis  and  calculation  of  foreign 
market  value. 

Comment  2:  NPBS  contends  that  the 
Department  should  use  its  response  to 
Section  A  of  the  questionnaire  to 
calculate  annual-average  FMVs.  The 
company  argues  that  the  sales  data 
which  it  excluded  from  the  HM 
database  was  contained  in  the  Section 
A  response,  and  that  therefore  the 
Department  is  incorrect  in  stating  that 
NPBS  failed  to  report  all  appropriate 
HM  sales.  NPBS  argues  that  because  the 


data  is  in  fact  on  the  record,  although  in 
a  different  format  there  is  no  real  error. 

Torrington  disagrees  with  NPBS's 
contention  that  the  Department  could 
utilize  the  sales  data  reported  in  Sectioti 
A  to  conduct  an  annual  average  test  on 
HM  sales.  However.  Section  A  data  is 
not  submitted  in  a  format  which  would 
allow  this  t>-pe  of  analysis,  nor  is  all 
appropriate  adjustment  information 
included. 

Department's  Position:  NPBS's 
argument  that  its  Section  A  response 
contains  all  of  the  required  sales,  and 
that  the  Department  could  use  that 
response  to  test  for  price  stabihty,  is 
without  merit.  Section  A  data  is 
reported  in  a  different  format  from  that 
required  for  the  HM  database,  and  does 
not  contain  all  adjustment  information 
necessary  to  calculate  an  amiual- 
average  FMV  or,  if  appropriate,  a 
monthly-average  FMV. 

Comment  3:  NPBS  contends  that  thg"^ 
determination  to  use  total  or  partial  BIA 
should  consider  the  impact  of  the 
alleged  deficiency  on  the  results  of 
review.  NPBS  argues  that  the  data  not 
reported  in  its  original  Section  C 
response  would  not  have  a  critical 
impact  on  the  margin  because  it  would 
have  been  used  only  to  calculate  an 
annual-average  FMV.  and  would  not 
have  been  used  for  matching  purposes. 

NPBS  argues  that  if  any  form  of  BIA  is 
to  be  used,  the  Department  should 
average  the  price  change  of  aimual  price 
changes  over  monthly  price  changes  for 
all  other  Japanese  respondents,  and 
apply  that  percentage  to  NPBS's  HM 
prices. 

NPBS  also  argues  that  if  any  BIA  is  to 
be  used,  it  should  apply  only  to  that 
rebate  information  contained  on  the 
March  6. 1992  computer  tape  which  had 
not  previously  been  submitted  to  the 
Department.  NPBS  argues  that  where 
data  on  small  adjustments  is  missing,  it 
is  the  Department's  practice  to  apply 
BIA  only  to  those  adjustments,  rather 
than  to  the  entire  submission. 

NPBS  also  argues  that  if  BIA  is  to  be 
used  at  all,  it  should  be  limited  to  an 
alteration  of  the  labor  allocation 
methodology  used  in  the  cost  of 
production  response.  NPBS  suggests  that 
the  Department  could  either  use  the 
difference  between  its  timing  of  the 
production  process  and  NPBS's  response 
to  adjust  labor  costs,  or  use  an  average 
labor  cost  as  a  ratio  to  costs  provided  by 
all  other  Japanese  respondents. 

Emerson  argues  that  the  Department 
should  use  NPBS's  submitted  and  i 
verified  data  for  the  calculation  of  a  j 
margin.  If  BIA  is  to  be  used  at  all.  an  < 
adjustment  could  be  made  for  the  I 
amount  beyond  which  annual  prices 
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would  vary  before  the  Department 
would  resort  to  annual  average  FMVs. 

Department's  Position:  We  have 
determined  that  a  total  BIA  rate  is 
appropriate  for  NPBS  in  this  review.  See 
Comment  1  above. 

Comment  4:  NPBS  states  that  it 
limited  the  number  of  sales  reported  in 
its  HM  database  due  to  a 
misinterpretation  of  the  Department's 
questionnaire.  NPBS  states  that  the 
questionnaire  instructions  are 
ambiguous  and  open  to  more  than  one 
interpretation,  and  therefore  NPBS 
should  not  be  penalized  for  following  an 
inadvertent  misinterpretation. 

Emerson  states  that  the  questionnaire 
instructions  were  not  entirely  clear,  and 
subject  to  varying  interpretations.  NPBS 
should  not  be  penalized  for  a 
misinterpretation  of  the  instructions. 

Torrington  states  that  the  language  in 
the  questionnaire  relating  to  reporting 
requirements  was  sufficiently  clear  that 
it  was  apparently  understood  by  all 
other  respondents.  It  is  the 
responsibility  of  the  respondents  to 
apprise  themselves  of  the  requirements. 
Torrington  argues  that  had  NPBS 
provided  a  description  of  its 
methodology  earlier  in  the  review 
process,  the  Department  would  have 
had  an  opportunity  to  note  the 
deficiency  and  request  a  correction. 

Department 's  Position:  The 
Department's  questionnaire  clearly 
states  that  if  respondents  have  any 
questions  regarding  the  requirements, 
they  should  contact  the  Department  for 
clariRcation.  If  a  respondent  found  the 
requirements  to  be  unclear,  then  the 
burden  is  on  the  respondent  to  ask  the 
Department  for  guidance.  The  reporting 
requirements  in  the  questionnaire  were 
sufficiently  clear  to  allow  all  other 
respondents  to  respond  in  the 
appropriate  manner. 

Comment  5:  NPBS  argues  that  the 
responsibility  for  its  error  in  reporting 
only  limited  sales  in  its  HM  response 
lies  with  the  Department.  NPBS  states 
that  the  Department  should  have  noted 
that  the  difference  in  quantities  reported 
in  Sections  A  and  C  represented  an 
error  in  reporting.  NPBS  also  states  that 
the  Department  should  have  been  more 
clear  in  explaining  its  requirements.  In 
addition.  NPBS  states  that  the 
Department  was  in  error  in  not  verifying 
Section  A  data. 

NPBS  also  argues  that  the 
Department's  analysis  of  the  Section  A 
tape,  which  showed  that  NPBS  limited 
the  number  of  HM  sales  in  that 
response,  is  wrong  because  the 
computer  tape  contained  all  HM  sales. 

Torrington  contends  that  NPBS  should 
not  be  allowed  to  shift  the  blame  for  its 
mistake  to  the  Department.  Torrington 


disagrees  with  NPBS's  comment  that  the 
Department  should  have  verified 
Section  A.  Torrington  asserts  that  once 
the  deficiency  with  Section  C  was 
identified,  the  Department  was  not 
obligated  to  construct  a  new  response 
using  Section  A  data.  Torrington  notes 
that  subsequent  analysis  by  the 
Department  has  shown  that  the  Section 
A  database  was  also  incomplete. 
Department  was  not  under  an  obligation 
to  repeat  its  request,  nor  was  it 
obligated  to  delay  the  verification  for  an 
outside  consultant  to  assist  the 
respondent.  During  verification,  the 
burden  is  on  the  respondent  to  provide 
sufficient  resources  to  comply  with 
requests  i^m  the  verification  team.. 

Department's  Position:  Prior  to 
verification,  the  Department  had  no 
indication  that  NPBS  had  used  an 
incorrect  method  of  reporting  its  HM 
sales.  If  NPBS  had  sought  clarification 
from  the  Department  earlier  in  the 
review,  the  error  could  have  been 
identified  and  rectified  through  a 
supplemental  questionnaire. 

Once  the  missing  sales  were 
discovered,  the  Department  was  under 
no  obligation  to  construct  a  new 
response.  The  sales  information  in 
Section  A  is  in  a  different  format  than 
Section  C.  In  addition,  the  adjustment 
information  contained  in  Section  C,  and 
necessary  to  calculate  either  annual 
average  or  monthly  average  FMVs,  is 
not  reported  in  Section  A.  Therefore,  a 
Section  A  response  cannot  be  used  as  a 
substitute  for  a  complete  and  accurate 
Section  C  submission. 

Comment  ft-  Torrington  argues  that  the 
Department's  determination  to  use  the 
most-adverse  BIA  rate  of  106.61  percent 
for  NPBS  is  correct.  Torrington  argues 
that  in  making  a  determination  of  which 
BIA  rate  to  apply,  the  Department 
should  consider  the  adequacy  of  the 
response  on  the  record  and  the  degree  of 
cooperation  exhibited  by  the 
respondent.  Torrington  states  that 
because  the  HM  database  contains  only 
approximately  20  percent  of  the  required 
sales,  it  is  clearly  inadequate  and 
cannot  be  used  as  the  basis  for  a  margin 
calculation.  It  also  contends  that  NPBS 
was  uncooperative  and  has  impeded  the 
administrative  review  process  by 
refusing  to  provide  the  Department  with 
verifiable  HM  sales  information  when  it 
was  requested. 

NPBS  argues  that  the  use  of  the  most- 
adverse  BIA  rate  is  inappropriate  and 
not  supported  by  the  facts  of  this  case. 
NPBS  states  that  the  record  clearly 
shows  that  the  company  cooperated 
fully  with  the  Department  throughout 
the  review  and  in  no  way  impeded  the 
course  of  the  revie\^NPBS  has 
responded  to  all  appr^riate  sections  of 


the  questionnaire,  and  has  made  a  good- 
faith  effort  to  comply  with  the 
Department's  requirements.  All  HM 
sales  were  reported,  although  in  two 
different  submissions,  and  therefore  the 
Department  cannot  base  its  BIA 
determination  on  the  allegation  that 
NPBS  refused  to  provide  a  complete  RM 
database.  NPBS  contends  that  it  did  not 
refuse  to  provide  information  to  the 
verification  team,  but  rather  was  unclear 
about  the  team's  request.  NPBS  states 
that  the  vast  majority  of  its  data  were 
verified  without  discrepancies. 

Emerson  argues  that  the  most-adverse 
BIA  should  not  be  used  for  NPBS. 
Emerson  states  that  the  Department's 
reporting  requirements  regarding  HM 
sales  were  unclear  and  subject  to 
varying  interpretations,  and  that  NPBS 
should  not  be  penalized  for  an 
inadvertent  misinterpretation. 

Federal-Mogul  asserts  that  because 
Emerson  did  not  participate  in  the 
preparation  of  NPBS's  responses, 
Emerson  is  not  in  a  position  to  be 
knowledgeable  regarding  whether 
NPBS's  error  was  intentional  or 
inadvertent.  Federal-Mogul  argues  that 
the  Department  was  correct  in  applying 
the  most-adverse  BIA  rate  to  NPBS  due 
to  NPBS's  refusal  to  provide  required 
information. 

Torrington  argues  that  NPBS's 
characterization  of  its  error  as  an 
inadvertent  misinterpretation  should  not 
be  used  by  the  Department  as  a 
justification  for  rejecting  a  most-adverse 
BIA  rate.  Such  a  determination  by  the 
Department  could  encourage  non- 
compliance in  the  future  from  other 
respondents. 

Torrington  states  that  if  the 
Department  should  determine,  in  any 
event,  that  NPBS  has  been  cooperative 
and  that  its  response  merits  a  more 
favorable  BIA  rate,  the  rate  accorded  to 
NPBS  in  the  previous  review  should  be 
used.  To  use  a  lower  rate  would  in  e^ect 
reward  the  respondent  for  providing  an 
inadequate  response. 

Deportment's  Position:  In  the 
preliminary  results,  we  used  the  most 
adverse,  or  first-tier  BIA  for  NPBS.  For 
these  final  results  of  review,  we  have 
used  a  second-tier  BIA  rate  of  45.83 
percent  for  NPBS,  which  is  the  firm's 
rate  from  the  previous  review.  This 
determination  was  based  on  the  fact 
that  NPBS  did  not  totally  refuse  to 
cooperate  with  the  Department.  NPBS 
responded  in  a  timely  manner  to  all 
sections  of  the  questionnaire.  However, 
the  company  failed  verification  when  it 
did  not  provide  adequate  information  to 
the  Department  regarding  the 
unreported  sales  data.  The  information 
submitted  by  NPBS  was  not  sufficient  or 
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adequate  to  form  the  basis  for 
calculating  foreign  market  value. 
Comment  7:  NPBS  compares  its 
situation  with  that  of  Asahi  in  the  first 
review,  and  Uchiyama  in  the  current 
review.  Both  companies  were  accorded 
a  less-adverse  BIA  due  to  the 
Department's  determination  that  they 
made  a  reasonable  effort  to  cooperate. 
NPBS  argues  that  based  on  these 
determinations  of  reasonable 
cooperation,  the  Department  is 
unwarranted  in  stating  that  NPBS  is 
uncooperative. 

Emerson  argues  that  the  use  of  the 
most-adverse  BIA  for  NPBS  is 
inconsistent  with  its  treatment  of  other 
firms  in  this  case  in  the  first  and  second 
administrative  reviews.  The  most- 
adverse  rate  has  been  used  only  for 
those  companies  which  did  not  respond 
at  all,  or  responded  in  a  substantially 
incomplete  or  defective  manner.  NPBS 
should  be  treated  similarly  to  Uchiyama, 
which  received  a  less-adverse  BLA  rate 
because  both  companies  made 
substantial  efforts  to  comply  with  the 
Department's  requirements.  If  BIA  is  to 
be  appUed  overall  to  NPBS,  then  the 
highest  calculated  rate  for  this  review 
should  be  used. 

Torrington  argues  that  NPBS's 
reliance  on  the  Department's  treatment 
of  Uchiyama  and  Asahi  is  misplaced.  In 
determining  BIA  rates,  the  Department 
has  taken  into  consideration  whether  a 
respondent  has  participated  in  an 
investigation  or  a  review.  During  the 
first  administrative  review,  NPBS  and 
Asahi  were  treated  similarly,  and 
accorded  less-adverse  BIA  rates,  due  in 
part  to  the  fact  that  neither  company 
had  participated  in  the  original 
investigation,  and  that  each  company 
had  made  efforts  to  comply  with  the 
Department's  requiremfents.  Uchiyama 
has  been  treated  similarly  in  the  current 
review,  and  awarded  a  less-adverse  BIA 
rate.  Uchiyama  did  not  participate  in  the 
original  investigation  or  the  first  review. 
Torrington  also  states  that  the 
Department  can  examine  a  respondent's 
degree  of  cooperation  in  past 
proceedings  in  its  BIA  determination. 
NPBS  received  a  total  BIA  rate  in  the 
first  re\iew. 

Department's  Position:  We  have 
determined  that  the  level  of  cooperation 
exhibited  by  NPBS  during  the  course  of 
this  review  is  similar  to  that  exhibited 
by  Asahi  and  Uchiyama.  Asahi  was 
given  a  second-tier  BIA  rate  in  the  first 
review,  and  NTBS  and  Uchiyama  have 
been  accorded  second-tier  BIA  rates  in 
this  review. 

Comment  8:  Emerson  contends  that 
U.S.  and  international  law  permit  the 
assessment  of  dumping  duties  up  to,  but 
not  in  excess  of,  the  actual  margin  of 


dumping.  Emerson  argues  that  since 
NPBS  requested  the  review,  and  since  it 
knew  it  would  be  verified,  that  it  is  not 
reasonable  to  expect  that  NPBS's  actual 
dumping  margin  is  greater  than'the  rate 
assigned  to  it  during  the  first 
administrative  review,  which  was  45.83 
percent.  Therefore,  a  106.61  percent 
margin  would  be  unreasonable,  and 
would  not  represent  the  most  accurate 
dumping  margin  possible. 

Torrington  contends  that  Emerson's 
argument  that  a  106.61  percent  margin  is 
not  a  reasonable  estimate  of  the  actual 
dumping  margin  is  inaccurate.  Because 
the  Department  used  a  total  BIA  rate  for 
NPBS  in  the  first  review,  there  is  no 
verified,  calculated  dumping  margin  for 
NPBS  on  the  record. 

Emerson  contends  that  Torrington's 
argiunent  that  the  most-adverse  BIA  rate 
should  be  used  in  order  to  produce  the 
most  accurate  dumping  margin  possible 
is  in  fact  counter  productive.  The  106.61 
percent  rate  is  derived  from  information 
supplied  by  Torrington  in  the  original 
investigation.  The  rate  is  not  based  on 
any  of  NPBS's  or  any  other  respondent's 
data,  and  is  from  a  proceeding  in  which 
NPBS  was  not  even  a  participant. 
Emerson  contends  that  margins  have 
decreased  considerably  from  the 
original  investigation,  and  that 
information  from  the  investigation  is  not 
probative  of  current  conditions. 

Department's  Position:  As  stated 
above  in  the  Department's  Position  in 
Comment  8,  we  have  determined  that  a 
second-tier  BIA  rate  of  45.83  percent  is 
appropriate  for  NPBS  based  on  the  level 
of  cooperation  exhibited  during  the 
course  of  the  review. 

Comment  9:  Torrington  contends  that 
the  Department  was  correct  in  rejecting 
NPBS's  March  6, 1992  supplemental 
submission  of  HM  data  which  NPBS 
states  contained  all  required  HM  sales. 
Torrington  states  that  the  submission 
was  untimely  because  it  was  submitted 
more  than  130  days  after  initiation  of  the 
administrative  review.  Torrington 
argues  that  the  cases  in  the  past  in 
which  the  Department  accepted 
submissions  after  the  180  days  were 
situations  in  which  the  corrections  were 
minor  and  the  Department  could  easily 
incorporate  the  new  data  in  its  analysis. 
Torrington  contends  that  late 
submissions  were  accepted  in  situations 
where  the  Department  requested  the 
submission,  or  agreed  in  advance  to  a 
respondent's  request  to  submit  the  data. 
NPBS  admits  that  the  Department  did 
not  request  a  new  computep^ape 
submission.  The  rejection'of  the 
submission  was  consistent  with  the 
Department's  past  practice  of  rejecting 
post-verification  submissions  of  new 
information. 


NPBS  argues  that  the  Department 
should  accept  its  March  6, 1992  revised 
Section  C  computer  tape,  and  calculate 
a  margin  based  on  this  submitted 
information.  Because  the  Section  A 
response  contained  data  on  all  HM 
sales,  the  data  on  the  March  6, 1992  tape 
cannot  be  characterized  as  new,  but  is 
rather  a  reformatting  of  data  which  had 
been  on  the  record  since  July  31, 1991. 
NPBS  argues  that  the  Department's 
rejection  of  this  submission  is  contrary 
to  Department  policy  and  practice, 
because  the  Department  in  the  past  has 
accepted  submissions  beyond  180  days 
after  initiation.  NPBS  states  that  the 
Section  A  data  was  available  to  the 
verification  team  and  could  have  been 
verified. 

NPBS  contends  that  the  only 
previously  unreported  information 
contained  in  the  March  6, 1992  tape 
pertained  to  rebates  for  certain  sales. 
Because  this  new  information  is  so  small 
in  relation  to  the  entire  database,  the 
Department  should  consider  it  timely. 

NPBS  argues  that  the  Department 
routinely  considers  the  date  of 
publication  of  the  preliminary  results  to 
be  the  deadline  for  submission  of 
information,  and  therefore  should  accept 
this  submission. 

NPBS  contends  that  the  Department's 
regulations  require  it  to  request 
information  determined  critical  to  the 
review.  If  the  information  contained  in 
the  March  6, 1992  computer  tape  is 
deemed  critical,  then  the  Department 
must  accept  it.  If  the  information  is  not 
deemed  critical,  then  the  use  of  a  most- 
adverse  BIA  is  inappropriate. 

Department  Position:  The  March  6, 
1992  computer  tape  submission  was 
correctly  rejected  because  it  was  both 
untimely  and  unsolicited.  A  post- 
verification  submission  of  80  percent  of 
HM  sales  constitutes  a  new  response, 
not  an  amendment  or  correction  of  a 
previous,  timely  submission.  After 
verification,  neither  the  Department  nor 
interested  parties  to  the  review  had 
sufficient  time  to  analyze  new  data.  The 
Department  did  not  request  a  new 
submission  of  the  data  because  it  was 
not  able  to  establish,  during  verification, 
a  basis  for  establishing  at  a  later  date, 
the  veracity  of  any  submitted  sales 
information. 

Comment  10:  NPBS  states  that  the 
statement  that  it  failed  to  report  all  of  its 
U.S.  sales  contained  in  the  Department's 
March  19. 1992  memorandum  is  in  error. 
NPBS  states  that  the  Department 
verified  that  NPBS  reported  all 
appropriate  U.S.  sales. 

Department's  Position:  We  agree  with 
NPBS  that  all  U.S.  sales  were  reported. 
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The  March  19, 1992  memorandum  is  in 
error,  and  has  been  amended. 

Comment  11:  Emerson  argues  that  the 
Department's  use  of  a  two-tier  system  of 
applying  BIA  is  not  in  accordance  with 
the  Administrative  Procedure  Act.  If  the 
Department  wishes  to  issue  a  new  rule 
regarding  this  two-tier  methodology,  it 
should  provide  for  a  formal  opportunity 
for  interested  parties  to  comment.  If  the 
Department  applies  this  methodology 
without  following  the  proper  procedures, 
it  constitutes  improper  agency  rule- 
making and  cannot  be  lawfully  applied 
in  this  case. 

The  use  of  a  two-tier  BIA 
methodology  is  inconsistent  with  the 
Department's  past  practice,  which  has 
been  to  base  BIA  on  the  higher  of  either 
the  company's  previous  rate  or  the 
highest  rate  for  a  responding  firm  in  the 
current  review. 

Department's  Position:  The  use  of  a 
two-tier  BIA  system  in  the  first  and 
second  AFB  reviews  does  not  constitute 
improper  rule-making.  The  two-tier 
system  is  ^  guideline  used  for 
establishing,  on  a  case-by-case  basis,  an 
appropriate  BIA  rate  for  respondents. 
Even  if  the  two-tier  guideline  were  a 
rule,  it  would  be  an  interpretive  rule  not 
subject  to  APA  requirements. 

Comment  12:  Emerson  argues  that  if 
the  Department  chooses  to  apply  the 
most-adverse  BIA  rate  to  NPBS,  that 
rate  should  not  be  applied  to  Emerson's 
imports  from  NPBS.  Emerson  argues  that 
as  an  importer  which  requested  a 
review  of  its  own  imports,  it  should  not 
be  penalized  by  the  imposition  of  a 
most-adverse  BLA  rate  on  NPBS. 
Emerson  argues  that  the  use  of  a  106.61 
percent  margin  is  punitive  in  effect,  and 
is  not  an  accurate  estimation  of  the 
actual  dumping  margin.  Emerson  states 
that  the  Department  has  the  authority  to 
establish  importer-specific  rates,  and 
contends  that  the  Department  should 
assess  Emerson's  entries  at  a  less- 
adverse  BIA  rate. 

Torrington  states  that  Emerson  is 
correct  in  noting  that  the  Department 
has  the  authority  to  establish  importer- 
specific  assessment  rates.  Torrington 
states  that  it  does  not  object  to  the 
establishment  of  importer-specific  rates. 
However,  in  this  instance,  the 
Department  cannot  establish  an 
importer-specific  rate  for  Emerson, 
because  NPBS's  response  has  been 
rejected  in  favor  of  BIA. 

Deportment's  Position:  We  agree  with 
Torrington.  Although  we  normally 
would  have  calculated  a  specific 
assessment  rate  for  Emerson,  as  an 
importer,  this  was  not  possible  because 
of  the  deficiencies  in  NPBS's  response. 
Emerson's  entries  will  receive  NreS's 
BIA  rate. 


Comment  13:  Torrington  argues  that 
as  FAG-Germany  refused  to  provide  the 
Department  with  complete  information 
on  home  market  sales,  particularly  its 
failure  to  report  sales  related  to  military 
or  other  security  purposes,  and  as  FAG- 
Germany  has  presented  no  justification 
on  the  record  to  excuse  its  failure  to 
report,  the  Department  has  no 
alternative  but  to  reject  FAG-Germany's 
entire  home  market  sales  response  as 
inadequate  and  to  use  the  best 
information  otherwise  available. 
Torrington  cites  Section  776(c)  of  the 
Tariff  Act  to  support  the  Department's 
use  of  BIA.  Torrington  argues  that  even 
if  FAG-Germany  were  to  report  these 
sales  at  this  time,  the  Department  wok 
not  have  time  to  verify  this  information 
and  could  not  assume  that  the 
information  was  accurate  or  complete. 
Torrington  cites  the  criteria  of  Section 
773(a)(1)(A)  as  the  basis  for  reporting 
sales  on  which  foreign  market  value  is 
to  be  based  and  asserts  that  if 
respondents  believed  certain  sales  did 
not  meet  these  criteria,  the  burden  was 
upon  them  to  demonstrate  the  relevant 
facts.  Torrington  asserts  that  for  each 
class  or  kind  of  merchandise,  that 
information  should  be  the  higher  of  any 
rate  found  for  FAG-Germany  in  the 
original  investigation  or  the  preceding 
review,  or  the  highest  rate  found  for  any 
German  company  in  this  review. 

FAG-Germany  argues  that  it  did  not 
exclude  sales  to  military  departments 
from  its  home  market  data  base, 
contrary  to  Torrington's  assertion  and 
contrary  to  a  statement  in  the 
Department's  verification  report,  which 
likely  resulted  from  the 
misinterpretation  by  an  FAG-Germany 
employee  of  a  question  posed  by  the 
Department  at  verification.  FAG- 
Germany  asserts  that  the  Department 
can  confirm  that  it  did  report  home 
market  mihtary  sales  by  looking  at  its 
customer  numbers/names  on  its  home 
market  sales  listing. 

Department's  Position:  After  a  review 
of  the  record,  the  Department  has 
determined  that  FAG-Germany  did  not 
exclude  sales  to  military  departments 
from  its  home  market  data  base.  The 
Department  accepts  FAG-Germany's 
characterization  of  the  origin  of  this 
misunderstanding  since  FAG-Germany's 
submissions  to  the  Department  do 
include  home  market  military  sales. 
Therefore,  resort  to  BIA  is  unwarranted. 

Comment  14:  INA-Germany  points  out 
that  correction  of  the  model 
designations  in  three  of  the  nine  BIA 
sales  identified  in  the  preliminary 
results  will  result  in  six  ball  bearing 
transactions  involving  a  single  model 
where  FMV  information  was 
inadvertently  omitted  in  its  response. 


INA-Germany  argues  that  as  I 
Germany  has  cooperated  with  the) 
Department  in  this  review  and  because 
the  amount  of  data  inadvertent!) 
omitted  is  extremely  limited,/i€8or<^o 
punitive  BIA  would  be  eiU 
unwarranted.  INA-Genjrany  asserts  that 
BIA  should  be  appli^d^on  a  case-by-case 
basis  and  the  prop^  rate  should  either 
be  INA-Germ^fiys  rate  for  the  class  or 
kind  of  merchandise  in  the  first  review 
or  the'tuie  for  the  class  or  kind  of 
me^handise  calculated  for  INA- 
Germany  in  the  current  review. 

Torrington  states  that  the  statute 

l-equireB  the  Department  to  use  BLA  if  a 

respgndentfails  to  provide  requested 

lation/^ INA-Germany  has  done. 
Torrington  argutes  that  to  apply  the  rate 
found  on  other  INA-Germany  sales  to 
this  model  wouldlreward  INA-Germany 
for  its  failure  to  report  the  home  market 
models.  Torrington  asserts  that  the 
Department  should  follow  its  standard 
practice  and  apply  the  highest  rate 
found  for  the  same  category  of 
merchandise  either  by  any  German 
company  during  this  review,  or  for  LNA- 
Germany  during  the  first  review  or 
original  investigation. 

With  regard  to  INA-Germany's  failure 
to  report  home  market  data  for  a 
particular  model  exported  to  the  US. 
and  its  proposal  that  the  Department 
apply  an  average  class-or-kind 
percentage  dumping  margin  (either 
current  or  prior)  to  these  transactions. 
Federal-Mogul  argues  that  there  is 
nothing  in  the  record  to  support  the 
presumption  that  INA-Germany'a 
reporting  failure  pertained  to  an  entirety 
representative  [i.e.,  average)  model  and 
the  Department  should  apply  as  BIA,  the 
highest  percentage  dumping  margin 
found  for  any  INA-Germany  transaction 
involving  the  same  class  or  kind  of 
merchandise.  Federal-Mogul  asserts  that 
it  would  be  imprudent  for  the 
Department  to  invite  or  encourage 
respondents  to  inadvertently  fail  to 
report  data  with  respect  to  models  in  the 
future.  Similarly,  Federal-Mogul 
advocates  application  of  the  highest 
margin  found  for  any  transaction  of  a 
given  respondent  involving  the  same 
class  or  kind  of  merchandise  where  a 
respondent's  failure  to  provide  essential 
data  necessitates  the  use  of  BIA  for 
analysis  of  some,  but  not  all,  U.S.  sales. 

Department's  Position:  The  results  of 
the  Department's  analysis  of  INA- 
Germany's  data  are  in  accord  with  INA- 
Germany's  assertion  that  following  the 
correction  of  model  designations  of 
three  of  the  nine  ball  bearing  BIA  sales 
identified  in  the  preliminary  results,  six 
of  these  sales  still  remained  where  BIA 
was  appropriate.  However,  the 
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Department  disagrees  with  INA- 
Germany  and  Federal-Mogul  as  to  the 
appropriate  rate  to  be  applied  to  these 
sales.  While  the  Department  is  mindful 
of  th% possibility  that  a  refusal  to  supply 
required  information  might  in  some 
instances  be  masked  as  an  inadvertent 
failure  to  supply  such  information,  the 
Department  does  not  believe  this  is  such 
a  case.  Therefore,  in  accordance  with 
our  standards  for  partial  BIA  discussed 
above,  we  have  applied  BIA  to  these 
sales  based  on  INA-Germany's  rale  of 
31.29  percent  for  ball  bearings  in  the 
LTFV  investigation. 

Comment  15:  P&WC  argues  that  the 
Department  should  determine 
constructed  value  for  several  U.S.  sales 
for  which  no  identical  or  similar  home 
market  matches  were  found. 
Alternatively,  P&WC  argues  that  if  the 
Department  is  unable  to  calculate 
constructed  value  for  these  sales,  it 
should  use  as  partial  BIA  the  higher  of 
(1)  P&WC's  rate  for  ball  bearings  as 
determined  in  the  final  results  of  the 
first  administrative"  review,  or  (2)  the 
weighted-average  margin  otherwise 
calculated  for  P&WC  in  the  current 
review.  P&WC  argues  that  the 
Department  should  not  use  the  "ail 
others"  rate  determined  in  the  LTFV 
investigation  for  its  partial  BIA  in  the 
current  review,  as  this  rate  bears  no 
relationship  whatsoever  to  P&WC's 
sales  and  would  be  extrenfiely  punitive. 

P&WC  quotes  the  Tariff  Act. 
Departmental  regiilations,  and  the  final 
results  of  the  first  review  to  present  the 
relevant  standards  for  total  BIA, 
particularly  with  regard  to  the 
importance  of  cooperating  with  the 
Department  in  a  review.  P&WC  further 
quotes  the  final  results  of  the  first 
review  for  the  Department's  standard 
for  partial  BIA  where  a  respondent 
cooperated  but  failed  to  supply  complete 
data.  P&WC  asserts  that  it  cooperated 
completely  and  fully  in  the  current 
review,  responded  in  detail  and  in  a 
timely  manner  to  all  inquiries  made  by 
the  Department,  and  in  no  way  impeded 
the  review.  P&WC  further  asserts  that  it 
was  unable  to  supply  the  requested  CV 
data  solely  because  it  is  a  reseller  with 
no  access  to  the  cost  data  of  its 
suppliers,  and  further,  the  number  of 
U.S.  sales  without  matches  was 
extremely  small. 

Department's  Position:  P&WC  did  not 
submit  constructed  value  data  for 
several  models  sold  in  the  United  States 
as  requested  by  the  Department.  It  is 
respondent's  responsibility  to  provide  a 
complete  response;  the  Department  is 
not  required  to  reconstruct  a  response  in 
instances  where  submitted  data  are 
inadequate.  Therefore,  in  accordance 


with  our  standards  for  partial  BIA 
discussed  above,  we  have  applied  BIA 
based  on  the  "all  others"  rates  hsted 
above. 

Comment  1&  GMN  states  that  for 
reasons  set  forth  in  its  November  19, 
1991  letter  to  the  Department,  GMN  was 
unable  to  respond  to  Section  E  of  the 
questionnaire  for  GMN  bearings  sold  by 
GMA  to  its  Whitnon  subsidiary  and 
incorporated  into  spindles  sold  to 
unrelated  U.S.  customers.  GMN  argues 
that  as  its  responses  have  been  timely 
and  thorough  and  as  GMN  has  fully 
cooperated  throughout  this  review  as 
well  as  throughout  the  entire  bearing 
proceeding,  if  the  Department  applies 
BIA  to  these  bearings,  it  will  only  be 
applied  to  the  value  of  the  imported 
bearings  incorporated  in  spindles  sold 
during  the  six-week  sample  period. 

Departments  Position:  The  statute 
requires  a  respondent  to  report  all 
further-processed  sales  in  an 
administrative  review.  The  Department 
advised  GMN  that  if  GMN  failed  to 
respond  to  Section  E  of  the 
questionnaire,  the  Department  would  be 
required  to  determine  the  amount  of 
antidumping  duties  applicable  to  the 
value  of  the  imported  parts  that  were 
further  processed  into  finished  bearings 
based  on  the  best  information  available. 
The  Department  did  not  advise  GMN 
that  BIA  would  be  limited  to  the 
imported  parts  sold  during  the  six 
sample  weeks.  Therefore,  we  have 
applied  GMN's  rate  of  35.43  percent 
from  the  LTFV  investigation  to  all 
further  processed  imported  parts  sold 
during  the  POR. 

Comment  17:  Federal-Mogul  argues 
that  since  SNR  refused  \(^  provide 
necessary  information  concerning 
variable  cost  of  manufacture  for  either 
U.S.  or  home  market  AFBs.  without  even 
a  semblance  of  cooperation,  the 
Department  should  assign  to  SNR  a  BIA 
rate  which  is  "the  highest  rate  for  any 
company  for  the  same  class  or  kind  of 
merchandise  from  the  less  than  fair 
value  *  *  *  investigation  or  prior 
administrative  reviews"  citing  57  FR 
10859.  Federal-Mogul  states  that  it 
called  the  Department's  attention  to  this 
omission  in  its  COP  allegation,  which 
Federal-Mogul  contends  was  wrongly 
rejected,  and  that  while  the  Department 
failed  to  reiterate  its  requirement  that 
SNR  provide  VCOM  data  for  U.S. 
merchandise,  the  Department  did 
reiterate  this  requirement  for  home 
market  merchandise.  Federal-Mogul 
asserts  that  SNTi  failed  to  correct  its 
errors  of  omission  and  the  Department 
ignored  the  omissions.  Federal-Mogul 
states  that  as  the  computer  listing 
indicates,  the  majority  of  margin 


calculations  require  adjustment  for 
differences  in  merchandise,  and  the 
Department's  arbitrary  creation  of  its 
own  VCOM  data  fields  into  which  it 
assigned  values  of  zeros,  has  no 
relationship  to  reality.  Federal-Mogul 
argues  that  the  Department  may  not 
assume  there  are  no  differences  in 
merchandise  where  the  paired 
merchandise  is  not  identical.  Federal- 
Mogul  concludes  by  insisting  that  if  the 
Department  persists  in  performing  an 
analysis  of  SNR's  submitted  data,  the 
Department  should  make  changes  to 
that  data  base  and  analysis  as 
recommended  by  Federal-Mogul  in  its 
brief. 

Department's  Position:  The 
Department  agrees  with  Federal-Mogul 
that  for  purposes  of  the  final  results, 
values  of  zero  should  not  be  assigned  to 
the  VCOM  fields  for  those  models  for 
which  no  cost  information  was  supplied 
by  SNR.  Since  SNR  provided  no  data  on 
which  to  base  an  amount  for  differences 
in  merchandise,  the  Department  used  as 
BIA  for  difmer  adjustments  an  amount  - 
equal  to  20  percent  of  the  weighted- 
average  home  market  price  less  any 
selling,  movement  and  packing 
expenses.  We  added  this  amount  to 
FMV  for  any  comparisons  to  similar 
merchandise  [i.e..  families)  sold  in  the 
home  market.  Had  SNR  provided  VCOM 
data  for  its  U.S.  sales,  we  would  have 
used  as  BIA  an  amount  equal  to  the 
difmer  cap  (20  percent  of  U.S.  VCOM), 
which  is  the  largest  difmer  adjustment 
we  allowed  for  sales  comparisons.  See 
Comment  2  of  Families  &nd  Model 
Match. 

Comment  18:  SNR  explains  that  the 
U.S.  sales  with  no  matches  were  due  to 
(1)  keypunch  errors,  (2)  models  listed  on 
the  database  with  all  sales  (Section  A), 
but  not  picked  up  on  the  home  market 
database.  (3)  truncated  family 
descriptions,  (4)  sales  manufactured  in 
German'y  and  incorrectly  included,  and 
(5)  sales  within  the  period  of  review,  but 
not  within  the  sample  periods.  SNR 
offers  various  suggestions  on  how  the 
Department  can  find  a  suitable 
comparison  for  these  unmatched  sales. 

Federal-Mogul  rejects  SNR's 
suggestion  that  we  go  beyond  the 
sample  period  to  obtain  a  home  market 
match,  stating  that  the  integrity  of  the 
entire  sampling  process  would  be 
destroyed.  Moreover.  Federal-Mogul 
objects  to  SNR's  belated  attempt  to 
correct  its  own  alleged  errors  in  tape 
creation,  stating  that  this  is  an  untimely 
attempt  to  add  new  factual  information 
to  the  record.  Federal-Mogul  cites  19 
CFR  353.31(a)(ii)  in  support  of  its 
position. 
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Department's  Position:  We  agree  with 
Federal-MoguL  It  is  the  responsibility  of 
the  respondent  initially  to  submit 
accurate  and  complete  information.  To 
make  the  numerous  changes  suggested 
by  SNR  places  an  unreasonable  burden 
on  the  Department,  does  not  follow  the 
procedures  established  in  this  review 
[i.e..  going  crutside  the  sample  periods  to 
find  a  match],  and.  in  some  instances,  as 
Federal-Mogul  states,  constitutes  the 
introduction  of  new  information  after 
the  preliminary  results.  Therefore,  for 
those  sales  where  BIA  is  determined  to 
be  appropriate,  we  have  applied,  as  BIA. 
SNR's  rates  of  56.50  percent  for  BBs  and 
18.37  percent  for  CRBs  from  the  LTFV 
investigation. 

Comment  19:  RHP  contends  that  the 
data  from  RHP  and  NSK-AKS  Precision 
Ball  Europe.  Ltd.  (NSK-UK)  should  not 
be  collapsed  as  the  Department  has 
done  for  purposes  of  this  administrative 
review.  Nonetheless,  RHP  argues  that 
the  Department  should  continue  to  limit 
its  application  of  BIA  to  U.S.  sales  by 
RHP  of  NSK-UK-produced  bearings,  and 
that  given  their  extremely  small 
percentage  to  RHP's  total  sales  in  the 
U.S.  during  the  POR.  the  most 
appropriate  source  of  BIA  for  these 
sales  would  be  the  weighted-average 
margin  calculated  on  the  remainder  of 
RHP's  sales  in  the  U.S.  RHP  argues  that 
to  confirm  the  lack  of  any  overlap 
between  the  product  Unes  of  the  two 
companies,  the  Department  should 
compare  the  data  concerning  NSK-UK- 
produced  bearings  in  the  company's 
January  31, 1992  supplemental  response 
with  the  data  concerning  RHP-produced 
bearings  in  the  company's  original 
questionnaire  response  of  October  22, 
1991. 

Department's  Position:  For  purposes 
of  these  reviews,  we  determined  RHP 
and  NSK-UK  are  related  and  constitute 
a  single  respondent.  Accordingly,  we 
required  all  sales  and  (>ertinent  cost 
information  from  these  two  entities. 
Neither  ball  bearing  sales  by  NSK-UK 
nor  its  cost  ioformation  were  reported. 
However,  RHP  did  provide  sufficient 
product  information  and  summary  sales 
information  to  allow  the  Department  to 
determine  which  margins  on  U.S.  sales 
were  potentially  altered  by  the  absence 
of  required  data.  Therefore,  we  used 
BIA  to  determine  the  dumping  margins 
on  those  affected  U.S.  sales.  However, 
BIA  will  be  limited  to  those  U.S.  sales 
whose  foreign  market  value  was 
affected  by  the  absence  of  NSK-UK 
data  as  determined  by  computer 
analysis  of  RHP's  data  and  indicated  on 
the  computer  printout  of  the  fmal  results 
for  RHP.  Therefore,  in  accordance  with 
the  Department's  policy  for  determining 


partial  BIA  discussed  above,  we  applied 
BIA  to  these  sales  based  on  RHP's  rate 
for  ball  bearings  of  44.12  percent  from 
the  LTFV  investigation. 

To  determine  which  FMVs.  and  thus 
which  margins  on  U.S.  sales,  were 
potentially  affected,  we  used  the  model 
and  family  designations  provided  by 
RHP.  We  made  no  changes  to  these 
designations  based  on  allegedly 
inaccurate  product  information  in  any  of 
RHP's  submissions. 

Comment  20:  Asahi  states  that 
because  reported  home  market  data  in 
window  months  was  dropped  when  the 
Department  chose  to  annually  average 
home  market  sales,  and  because  no  CV 
was  originally  reported  for  those  sales 
that  did  have  matching  home  market 
sales  in  a  window  month,  the 
preliminary  results  identified  those  sales 
as  lacking  price  or  CV  data  and  for 
which  BIA  would  be  used.  Asahi  argues 
that  the  reported  sales  in  the  window 
month  should  be  included  in  the 
Department's  calculation  for  the  final 
results  as  they  were  reported  in  good- 
faith  based  on  a  reasonable 
understanding  that  they  were 
contemporaneous  within  the  meaning  of 
the  Department's  questionnaire,  and.  as 
Section  773(a)(l](A)  of  the  Tariff  Act 
indicates  a  preference  for  comparison  of 
U.S.  prices  to  actual  home  market  prices 
over  any  other  type  of  data.  Asahi 
submits  they  are  the  correct  home 
market  comparisons.  Asahi  asserts  that 
they  are  contemporaneous  and  were 
part  of  the  home  market  sales  verified 
by  the  Department. 

Asahi  next  argues  that  if  the 
Department  determines  not  to  use  the 
window  month  sales  in  its  analysis,  it 
should  use  the  CV  data  submitted  with 
its  brief.  Asahi  asserts  that  as  it  had  no 
reason  to  believe  it  was  necessary  to 
supply  CV  information  for  these  sales 
either  in  its  original  response  or  prior  to 
issuance  of  the  preliminary  results  and 
because  this  small  amount  of 
information  for  one  model  can  easily  be 
entered  by  the  Department  prior  to  the 
final  results,  although  not  submitted 
prior  to  the  preliminary  results,  it  should 
nonetheless  be  accepted. 

Asahi  finally  argues  that  if  the 
Department  determines  that  BIA  should 
be  used,  since  Asahi  made  a  good  faith 
effort  to  comply  with  the  Department's 
request,  the  appropriate  BIA  should  be 
the  sales  data  in  the  window  month 
submitted  by  Asahi  in  its  original 
response,  as  this  is  clearly  the  best 
information  available  since  the 
Department  successfully  verified  this 
information  and  it  is  within  the 
Department's  discretion  to  use  this 
information.  Asahi  quotes  Tapered 


Roller  Bearings  and  Parts  Thereof  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Administrative 
Review.  56  FR  66.  67  (January  2, 1991), 
and  Television  Receivers.  Monochrome 
and  Color,  from  Japan,  56  FR  5392.  5399 
(1991)  to  support  its  position  that 
acceptance  of  this  information  is  within 
the  Department's  discretion.  Asahi  cites 
to  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  High  Information 
Content  Flat  Panel  Displays  and 
Subassemblies  Thereof  From  Japan,  56 
FR  7008,  7010  (February  21, 1991)  as  an 
instance  where  the  Department  found 
the  weighted-average  margin  for  sales    ' 
with  margins  greater  than  zero  to  be  the 
appropriate  BIA  for  parties  with 
substantially  complete  responses.  Asahi 
finally  argues  that  the  Department 
should  use  the  weighted-average  margin 
for  purchase  price  sales  with  margins 
greater  than  zero  if  the  Department 
decides  not  to  use  Asahi's  reported 
information. 

Department's  Position:  Depending  on 
the  volume  of  sales,  the  Department 
required  respondents  to  provide  either 
sampled  data  for  the  8  months  listed  in 
the  questionnaire  or  all  sales  for  the 
extended  17-month  period.  The 
Department  requested  constructed  value 
information  for  any  U.S.  sale  for  which 
there  was  no  contemporaneous  home 
market  sale  of  such  or  similar 
merchandise  among  a  respondent's 
reported  sales.  Asahi  provided 
information  to  the  Department  in 
accordance  with  the  questionnaire 
instructions.  However,  because  we  used 
annual-average  FMVs,  some  of  Asahi's 
U.S.  sales  did  not  have  home  market  or 
CV  matches.  Therefore,  the  Department 
will  use  the  home  market  data  from  the 
window  period  supplied  by  Asahi  in  its 
initial  submissioa 

Comment  21:  Torrington  claims  that 
the  Department's  current  margin 
program  permits  respondents  to  choose 
not  to  supply  cost  inJformation  for  any 
given  home  market  model  and  thereby 
force  comparisons  of  USP  with  CV. 
Torrington  argues  the  program  should  be 
changed  so  that  BIA  will  be  applied  to 
transactions  where  respondent's  fail  to 
provide  cost  information.  Torrington 
asserts  that  failure  to  make  such  a 
change  effectively  will  allow 
respondents  to  supply  selected  cost 
information  and  thereby  determine 
which  U.S.  sales  will  be  matched  to  CV. 

Koyo  asserts  that  there  is  no  evidence 
that  respondents  deliberately  fail  to 
report  cost  information  for  purposes  of 
forcing  a  price-to-CV  comparison,  and, 
therefore,  Torrington's  argument  that  the 
Department  should  amend  its  margin 
calculation  program  to  use  BIA  rather 
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than  CV  to  discourage  such  practice  is 
specious. 

Koyo  argues  that  if  the  Department 
accepts  Torrington's  argument  not  to  use 
CV.  the  most  appropriate  BIA,  and  the 
one  the  Department  must  use,  is  the 
average  cost  of  the  models  grouped  as 
one  model  according  to  the 
Department's  model  match  methodology 
of  which  the  particular  model  is  a 
member. 

Department 's  Position:  The 
Department  has  made  the  necessary 
changes  to  the  program  to  ensure  that  in 
those  instances  where  cost  information 
is  not  repotted  as  requested.  BIA  will  be 
applied.  Koyo  failed  to  provide  COP 
information  for  certain  models.  We  will 
use  Koyo's  reported  data  to  the  extent 
possible  for  calculating  cost  of 
production.  However,  where  those 
models  for  which  no  COP  information 
was  provided  are  shown  to  be  the  most 
appropriate  match  for  a  U.S.  sale,  we 
have  applied  Koyo's  rales  of  73.55 
percent  for  BBs  and  51.21  percent  for 
CRBs  from  the  LTFV  investigation  as 
BIA.  In  addition,  where  any  of  these 
models  belonged  to  a  family  which  was 
used  as  a  match,  these  BIA  rates  were 
applied  to  the  family. 

Comment  22:  Torrington  argues  that 
for  those  U.S.  sales  where  the 
Department  did  not  find  either  a  home 
market  match  or  constructed  value,  and 
for  which  BIA  is  appropriate,  it  would 
not  be  correct  to  apply  NTTJ-Japan's  rate 
from  the  first  review  (14.23  percent)  for 
ball  bearings,  but  rather  the  rate  from 
the  LTFV  investigation  (21.36  percent)  if 
that  rate  is  higher  than  the  NTN-Japan 
margin  calculated  in  the  final  results  of 
the  current  review. 

Department's  Position:  The 
Department  has  amended  its  computer 
program  which  has  eliminated  the  need 
to  resort  to  BIA  for  any  of  NTN-Japan's 
sales.  All  U.S.  sales  were  matched  to 
either  a  home  market  sale  or 
constructed  value. 

Comment  23:  Honda  argues  that  the 
Department  should  use  the  sales  and 
price  information  submitted  for  the 
period  May  1, 1990  through  June  30, 1990 
.,  in  its  price-list  response.  Honda  states 
that  for  the  great  majority  of  part 
numbers  reported  during  this  period,  the 
computer  tape  prices  were  identical  to 
the  hard  copy  price  lists  submitted  to 
the  Department,  and  argues  that  the 
Department  cannot  use  the  best 
information  available  in  lieu  of  the 
reported  prices  for  these  part  numbers, 
it  Honda  states  that  section  776(c)  of  the 
Tariff  Act  authorizes  the  use  of  BIA  only 
when  "a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 


otherwise  significantly  impedes  an 
investigation."  Honda  also  cites  to  19 
CFR  353.37  in  support  of  this  position. 
Honda  further  argues  that  the 
Department  cannot  apply  BIA  to 
information  that  is  timely  submitted  and 
that  is  demonstrably  correct  by 
reference  to  information  included  in  the 
administrative  record.  Citing  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Forged 
Steel  Crankshafts  from  the  United 
Kingdom.  56  FR  5975  (February  14. 1991), 
Honda  asserts  that  the  Department  has 
withdrawn  proposed  use  of  BIA  where  a 
respondent  confirmed  the  accuracy  of 
data  based  on  information  that  is  part  of 
the  administrative  record,  and  argues 
that  the  Department  must  use  the  price 
information  because  it  was  timely  filed 
and  demonstrably  correct  by  reference 
to  information  already  part  of  the 
administrative  record. 

Honda  argues  that  the  Department 
should  use  the  computer  tape 
information  submitted  for  the  remaining 
part  numbers  in  the  first  reported  period 
because  the  prices  are  the  actual  prices 
charged  to  Honda  dealers  during  the 
period.  Honda  states  that  the 
discrepancies  resulted  from  the  fact  that 
the  hard  copy  price  lists  did  not  reflect 
price  increases  for  certain  part  numbers 
that  went  into  effect  after  the  price  lists 
were  already  published,  and  it  was  not 
practical  to  issue  new  price  lists  to 
reflect  these  increases  alone.  Honda 
asserts  that  it  has  confirmed  that,  with 
certain  rare  exceptions  involving  one  or 
two  part  numbers,  the  computer  tape 
prices  were  the  actual  prices  charged  to 
dealers.  Honda  further  asserts  that  the 
inconsistencies  affected  a  very  small 
number  of  part  numbers  reported. 
Honda  asserts  that  the  accuracy  of  the 
reported  prices  can  be  confirmed  by 
reference  to  the  sample  invoices  in  an 
attachment  to  its  case  brief.  Honda  cites 
Industrial  Belts  and  Components  and 
Parts  Thereof.  Whether  Cured  or 
Uncured.  From  Italy;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  8295  (March  9, 1992)  and 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
31692.  31741  (July  11. 1991)  to  support  its 
position  that  the  Department  has 
allowed  respondents  to  submit  new  data 
or  corrections  after  issuance  of  the 
preliminary  results.  Honda  argues  that 
this  case  is  stronger  since  no  nevy  data 
or  corrections  are  being  submitted,  but 
rather  "the  accuracy  of  the  basic  data 
already  part  of  the  administrative  record 
is  being  confirmed." 


Honda  states  that  its  scheduled  jj 

verification  was  canceled  and  as  a  P 

result  the  issue  of  the  hard  copy  price 
lists  was  not  discovered  until  after 
issuance  of  the  preliminary  results,  and 
asserts,  that  under  these  circumstances, 
the  Department  should  not  penalize 
Honda  by  rejecting  accurate  data  that 
was  submitted  in  a  timely  manner. 
Honda  further  asserts  that,  in  light  of  the 
Department's  own  policy  to  resort  to 
BIA  only  when  a  respondent  is  given  an 
opportunity  to  correct  deficiencies,  the 
Department  should  not  use  BIA  for  these 
part  numbers.  Honda  cites  to  the 
following  cases  as  embracing  such 
policy.  Final  Results  of  Antidumping 
Duty  Administrative  Review;  Certain 
Fresh  Cut  Flowers  from  Mexico,  56  FR 
1794. 1798  (January  17, 1991);  Brass 
Sheet  and  Strip  From  Sweden;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  55  FR  49317. 
49319  (November  27. 1990).  Honda 
asserts  that  it  had  no  opportunity  to 
confirm  the  accuracy  of  the  reported 
prices  to  the  Department  before 
issuance  of  the  preliminary  results, 
because  the  Department  did  not  notify 
Honda  of  the  discrepancies  between  its 
price  lists  and  the  computer  tape  until 
after  issuance  of  the  preliminary  results. 

Department's  Position:  With  the 
exception  of  the  May-June  1990  period, 
Honda  sold  AFBs  consistently  in 
accordance  with  the  prices  in  its  price 
lists.  Based  on  the  clarification  in 
Honda's  case  brief,  which  explains  the 
discrepancies  between  the  price  Usts 
and  the  computer  tape  for  this  period, 
we  have  determined  to  use  the  data  on 
the  computer  tape  in  our  margin 
analysis. 

Comment  24:  In  its  case  brief  for  SKF- 
Italy  and  SKF-Sweden,  citing  to  Rhone 
PouJenc,  Inc.  v.  United  States,  899  F.2d 
1185, 1191  (Fed.  Cir.  1990),  reh'g  denied 
(May  2. 1990).  Torrington  asserts  that 
the  Department  has  the  duty  to  calculate 
the  most  accurate  dumping  margin 
possible  and  cannot  base  its  decision  on 
incomplete,  untimely,  or  otherwise 
deficient  information.  Torrington  asserts 
that  the  agency  is  under  a  statutory  duty 
to  use  best  information  available  when 
it  has  requested  and  failed  to  receive 
complete  and  timely  responses  in  a 
proceeding.  Citing  to  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  56  FR  31692. 
31705  (July  11. 1991).  Torrington  claims 
when  resorting  to  BIA,  the  Department 
has  applied  different  tiers  depending  on 
the  adequacy  of  the  record  and  degree 
of  respondent's  cooperation,  and  further 
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claims  that  partial  BIA  has  been  applied 
if  the  deficient  portion  of  the  response  is 
not  substantial. 

Torhngton  argues  that  where  the 
quantity  of  missing  information  is 
substantial  the  Department  should 
apply  the  most  adverse,  rather  than  a 
less  adverse,  partial  BIA  as  it  has  done 
in  the  past.  Torrington  identifies  the  rate 
as  the  higher  of:  (1)  The  highest  rate  for 
the  particular  compahv  from  the  LTFV 
investigation  (or  "all  cnhers"  rates),  or 
for  any  previous  reviifw,  including  a 
prior  rate  based  orv^Sest  information  or 
(2)  the  highest'ti'alculated  rate  for  any 
responding  firm  in  the  review  period. 
Torrington  cites  to  Antifriction  Bearings, 
and  Final  Results  of  Administrative 
Review;  Roller  Chain,  Other  Than 
Bicycle,  from  Japan.  57  FR  6808.  6809 
(February  28. 1992),  in  support  of  its 
position  and  argues  that  the  Department 
should  apply  the  most  adverse  data  as 
BIA  where  SKF's  data  were  missing, 
inadequate,  or  otherwise  unverifiable. 

Department 's  Position:  See  discussion 
of  BIA  rates  above.  / 

Comment  25:  Torrington  argues  that 
the  Department  should  apply  an  adverse 
partial  BIA  to  those  sales  where  SKF- 
Italy  and  SKF-UK  failed  to  supply  CV 
data  for  FMV  sales  as  this  will  be 
consistent  with  the  last  review  where  an 
adverse  BIA  was  applied  for  companies  - 
who  failed  to  provide  matching  data  for 
a  significant  portion  of  their  reported 
U.S.  sales  by  quantity. 

Torrington  asserts  that,  for  those  SKF- 
Sweden's  sales  transactions  identified 
in  the  preHminary  results  for  which  no 
FMV  was  found,  and  for  which  the 
Department  stated  a  BIA  rate  would  be 
assigned,  the  Department  should  use  the 
higher  of  the  following  two  alternatives 
for  those  transactions:  (1)  The 
respondent's  previous  rate  (or  other  "all 
others  '  rate,  if  the  firm  did  not  have  an 
individual  rate)  from  the  LTFV 
investigation:  or  (2)  the  highest 
calculated  rate  for  any  firm  in  this  or  the 
previous  review. 

Torrington  argues  that,  consistent 
with  the  Department's  public  disclosure 
memorandum,  the  Department  should 
assign  a  BIA  rate  to  those  SKF-France 
U.S.  sales  for  which  no  usable 
contemporaneous  home  market  sale 
exists  and  for  which  no  CV  was  found. 
Torrington  asserts  that,  as  in  previous 
reviews  where  a  company  failed  to 
provide  matching  data  for  a  significant 
portion  of  its  U.S.  sales,  the  Department 
should  use  the  higher  of:  (1)  The 
respondent's  previous  rate  (or  the  "all 
others"  rate,  if  the  firm  did  not  have  an 
individual  rate)  from  the  LTFV 
investigation;  (2)  the  highest  calculated 
rate  for  any  firm  in  this  or  the  previous 
review. 


Federal-Mogul  asserts  that,  as  the 
need  to  resort  to  BIA  for  those  SKF- 
Sweden  ESP  sales  for  which  the 
Department  foundjio  price-based  FMV 
and  for  which  SKF  failed  to  provide  CV 
data,  is  solely  a  function  of  respondent's 
having  failed  to  provide  adequate  data 
under  their  control,  a  BIA  rate  anything 
less  than  the  highest  margin  found  on 
any  transaction  involving  the  same  class 
or  kind  of  merchandise  would  be 
inappropriate  and  would  reward 
respondents  for  withholding  pertinent 
data  and  would  encourage  selective 
reporting  in  subsequent  reviews. 

SKF-France.  SKF-UK.  SKF-Italy  and 
SKF-Sweden  argue  that  for  purposes  of 
the  final  results,  the  Department  should 
adjust  its  computer  programming  to 
capture  accurately  all  costs  reported  by 
SKF  and  eliminate  all  references  to  the 
use  of  BIA.  as  SKF  provided  cost  data 
for  each  and  every  product  reported  on 
its  sales  files  and  no  cost  data  are 
missing.  | 

SKF  claims  that,  because  the 
Department  relied  on  the  transaction 
code  to  match  cost  data  to  sales  data, 
matches  were  missed  or  not  found.  SKF 
states  that  the  transaction  code  was 
never  expected  or  intended  by  SKF  to  be 
used  for  matching  purposes  since  the 
transaction  codes  for  its  cost  files  reflect 
appropriate  quarters  whereas  the  codes 
in  the  sales  file  do  not.  and  therefore, 
these  codes  cannot  be  used  to  create  a 
bridge  between  the  two  files.  SKF  states 
that  the  Department  should  modify  its 
computer  program  so  that  the  date  of 
sale  is  used  to  identify  the  quarter  in 
which  each  sale  took  place  and  to  match 
each  sale  to  cost  data  provided  for  the 
relevant  quarter,  otherwise  non-matches 
will  occur  when  matches  do  in  fact 
exist.  SKF-UK  further  states  that  for  a 
product  sold  in  the  home  market  in  a 
particular  quarter  but  not  manufactured 
during  that  quarter,  it  is  necessary  to 
search  previous  quarters  until  cost 
information  is  found,  and  that  failure  to 
perform  such  a  search  will  also  result  in 
an  apparent  lack  of  cost  data.  SKF-UK 
claims  that  if  the  Department  corrects 
its  programming  to  address  these  two 
problems,  cost  data  will  be  found  for  all 
products  and  no  BIA  will  be  required. 
SKF-UK  concludes  by  slating  that  any 
difficulty  associated  with  locating 
appropriate  cost  matches  cannot  be 
attributed  to  a  deficiency  on  the  part  of 
SKF-UK  because  SKF-UK's  use  of 
quarterly  cost  data  was  made  with  prior 
written  notice  to  and  approval  by  the 
Department.  SKF-UK  cites 
correspondence  with  the  Department  in 
support  of  this  point. 

SKF-Italy  asserts  that  Torrington's 
argument  for  BIA  for  certain  allegedly 
missing  model  match  and  U.S.  sales 


data  is  meritless  and  misleading  and 
should  be  rejected  as  unmatched  U.S. 
sales  were  due  to  a  computer 
programming  error,  which  when 
corrected,  should  result  in  no  unmatched 
sales. 

SKF-Sweden  and  SKF-France  assert 
that  Federal-Mogul's  arguments 
concerning  the  treatment  of  alleged  "BI A 
transactions  are  moot,  as  SKF  provided 
cost  data  for  each  and  every  product 
reported  on  its  sales  files,  and  thus  no 
missing  cost  data  exists.  SKF  argues 
that,  because  the  Department  matched 
cost  data  to  sales  data  by  partial 
reliance  on  the  transaction  code,  the 
results  yielded  do  not  reflect  this  fact. 
SKF  states  that  the  -transaction  code  is 
an  internal  identification  system  and 
was  never  expected  to  be  used  by  the 
Department  in  the  manner  so  used. 
While  the  cost  file  transaction  codes 
reflect  data  on  a  quarterly  basis,  the 
codes  in  SKF's  sales  files  do  not,  hence 
the  transaction  codes  cannot  be  used  to 
create  a  bridge  between  the  sales  and 
cost  files.  SKF  asserts  that  the 
Department  should  modify  the  computer 
program  so  that  the  date  of  sale  is  used 
to  identify  the  quarter  in  which  each 
sale  took  place,  and  to  match  the  sale  to 
cost  data  for  the  same  quarter, 
eliminating  the  need  for  the  Department 
to  resort  to  BIA. 

Department's  Position:  As  a  result  of 
certain  computer  programming  input 
errors,  we  preliminarily  determined  that 
BIA  was  applicable  for  certain  SKF 
sales.  For  purposes  of  the  final  results, 
we  have  corrected  the  input  errors;  the 
Department  has  assigned  a  calendar 
quarter  to  all  cost  and  sales  files  based 
on  the  liansaction  codes  and  date  of 
sale,  respectively.  We  then  matched 
COP  to  HM  sales  and  CV,  where 
appropriate,  to  U.S.  sales  based  on  the 
assigned  quarters.  This  computer 
programming  change  obviated  the  need 
to  resort  to  BIA  for  any  of  SKF's 
transactions. 

Comment  26:  Torrington  argues  that, 
due  to  a  programming  error, 
transactions  for  which  there  were  no 
matches  and  no  CV  supplied  by  SKF- 
Italy  (BIA  transactions)  are  not  included 
in  the  data  base  for  which  BIA  is  to  be 
used  for  the  final  results  of  the  review. 
Torrington  asserts  that  this  error  should 
be  corrected  in  the  final  determination. 

Department 's  Position:  For  purposes 
of  the  final  results,  the  Department  has 
amended  its  computer  program  to  apply 
the  BIA  margin  to  BIA  sales. 

Comment  27:  Torrington  identifies  CV 
sales  for  which  there  are  no  reported 
margins  due  to  an  apparent  mistake  in 
SKF-UK's  margin  program  calculation  of 
margins  for  CV  transactions  and  claims 
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that  this  programming  error  should  be 
corrected  for  the  final  determination. 

Department's  Position:  For  purposes 
of  the  final  results,  the  Department  has 
amended  its  computer  program  to  apply 
and  include  the  BIA  margin  to  BIA  sales 
in  the  event  that  such  BIA  applications 
are  warranted. 

Comment  28:  Torrington  states  that, 
although  it  urged  the  Department  to 
conduct  a  thorough  verification  of  all 
aspects  of  SKF-SwFeden's  questionnaire 
responses,  particularly  with  regard  to 
verification  issues  identified  in 
Torring<^n'8  pre-verification  letter,  the 
Department  did  not  conduct  a 
verification,  and,  as  these  issues  remain 
unresolved,  the  Department  should  be 
prepared  to  draw  negative  inferences 
and  use  appropriate  BIA. 

SKF-Sweden  asserts  that  Torrington's 
claim  that  BIA  is  required  absent 
verification  with  respect  to  warranty 
expenses  and  canceled  U.S.  sales  lacks 
merit,  as  there  is  no  requirement  that  the 
Department  conduct  verifications  in 
every  review.  SKF  further  asserts  that 
its  sales  listing  is  complete  and 
accurate,  and  with  regard  to  its 
warranty  expenses,  the  Department 
examined  and  verified  this  expense  in 
the  investigation  and  first  review  and 
found  it  to  be  legally  de  minimis,  hence, 
resort  to  BIA  or  further  adjustment  to 
the  data  is  unnecessary. 

Department's  Position:  Section 
776(b)(3)  of  the  Tariff  Act  provides  that 
verification  is  required  only  if  requested 
in  a  timely  fashion  by  an  interestedf 
party  and  if  no  verification  was 
conducted  during  the  two  immediately 
preceding  reviews  and  determinations, 
unless  good  tause  exists  to  conduct  a 
review.  Although  Torrington's  request 
for  verification  was  timely,  verification 
was  not  mandated  as  SKF-Sweden  was 
verified  in  the  first  review  and  no 
evidence  was  presented  in  the  current 
review  amounting  to  good  cause.  The 
Department  is  not  prepared  to  draw 
negative  inferences  concerning  SKF- 
Sweden's  responses  and  to  apply  BIA, 
simply  based  on  the  fact  that  SKF- 
Sweden  was  not  verified  during  this 
administrative  review. 

Comment  29:  Federal-Mogul  asserts 
that  the  Department's  processing  of 
SKF-Swedens  BIA  sales  for  the 
preliminary  results  resulted  in  an 
understatement  of  SKF-Sweden's 
assessment  and  cash  deposit  rates 
because  the  Department  did  not  include 
a  margin  on  BIA  sales.  Furthermore, 
they  recommend  that  the  Department 
apply  the  highest  recorded  margin  to 
these  sales  to  be  used  in  the  subsequent 
calculation  of  assessment  and  cash 
deposit  rates. 


Department's  Position:  For  purposes 
of  the  final  results,  the  Department  has 
amended  its  computer  program  to  apply 
and  include  the  BIA  margin  to  BIA  sales. 

Comment  30:  Yamaha  argues  that  it 
provided  the  Department  with  evidence 
showing  proof  of  payment  for  home 
market  sales  to  both  unrelated  and 
related  customers  and  that  the 
Department  decision  memoranda  on  this 
issue  are  misleading  and  do  not  fairly 
characterize  the  results  of  verification. 
With  regard  to  unrelated  customers, 
Yamaha  asserts  that  it  spent 
considerable  time  at  verification 
explaining  the  payment  system,  that 
Department  staff  reviewed  the  payment 
summary  records,  and  that  all  available 
source  documents  were  provided  during 
verification,  and,  where  not  readily 
available,  were  provided  to  the 
Department  later.  With  regard  to  related 
customers,  Yamaha  asserts  that  there  is 
no  formal  "payment"  system  as  would 
exist  in  a  transaction  with  unrelated 
customers,  and  that  the  verification 
report  states  the  obvious  when  it  notes 
that  these  sales  are  eliminated  upon 
consolidation. 

Yamaha  insists  that  the  Department 
has  ignored  the  following  important 
points:  that  the  Department's  review  of 
home  market  sales  and  underlying 
documentation  confirmed  that  sales 
were  based  on  a  fixed  percentage  of  the 
price  list;  that  the  Department 
reconciled  total  and  monthly  sales 
values  and  that  this  alone  confirmed 
Yamaha's  invoice  prices;  that  the 
Department  reconciled  payment  records 
for  sales  to  the  unrelated  customers;  and 
that  Department  staff  discussed  the 
consolidation  of  related-party  sales  with 
Yamaha  accounting  staff.  Yamaha 
insists  that  it  provided  sufficient 
information  to  verify  its  sales  and 
payment,  and  to  the  extent  the 
verification  report  implies  a  review  of 
the  related-party  consolidation  did  not 
take  place,  the  report  is  simply  wrong. 
Yamaha  asserts  that  since  the  prices  to 
related  and  unrelated  parties  were 
identical,  it  assumed  the  Department 
would  follow  its  normal  practice  and 
allow  the  unrelated  transactions  to 
validate  the  related-party  transactions, 
and  has  no  reason  to  believe  that  the 
Department  has  or  intends  to  abandon 
this  policy.  Yamaha  asserts  that  at  no 
point  prior  to  verification  did  the 
Department  indicate  there  was  a 
problem  with  reporting  sales  to  related 
companies.  Yamaha  states  that  it  does 
not  understand  what  more  it  could  be 
expected  to  provide  with  respect  to 
proof  of  payment,  and  argues  that  by 
suggesting  that  inability  to  show  proof 
of  payment  for  related-party 
transactions  warrants  use  of  BIA.  the 


Department  is  requiring  Yamaha  to 
provide  documents  that  do  not  exist, 
something  the  Department  does  not 
have  the  authority  to  do.  Yamaha  cites 
to  Olympic  Adhesive  Inc.  v.  United 
States.  899  F.2d  1565, 1588  (Fed.  Cir. 
.1990)  in  support  of  this  position. 

Department's  Position:  Yamaha 
admitted  that  there  is  no  formal 
"payment"  system  for  home  market 
sales  to  related  customers  and  that  such 
sales  are  eliminated  upon  consolidation 
Therefore,  the  Department  could  not 
verify  proof  of  payment.  However,  the 
Department  is  not  deciding  whether 
sales  to  consolidated  subsidiaries 
cannot  be  used  to  form  the  basis  of 
FMV.  but  rather  has  decided  that  in  this 
case,  Yamaha's  reported  transfers  to  its 
related  subsidiaries  cannot  be  used  to 
form  the  basis  of  FMV,  absent 
indication  that  home  maricet  sales  were 
made  at  the  appropriate  level  of  trade. 
Simply  because  Yamaha  had  transfers 
of  subject  merchandise  to  related 
entities  at  a  particular  level  of  trade  that 
occurred  at  amounts  comparable  to 
sales  to  unrelated  entities  at  a  particular 
level  of  trade  does  not  validate  its  sales 
response. 

The  Department  believes  Yamaha 
misrepresented  its  distribution  system  to 
the  Department,  as  well  as  failed  to 
report  home  market  sales  at  the 
appropriate  level  of  trade.  Yamaha 
Motor  Co.,  Ltd.  and  Yamaha  Motor 
Corp.  U.S.A.  requested  an 
administrative  review  for  the  1990-91 
review  period.  Annual  Reports  for 
Yamaha  Motor  Co..  Ltd.,  which  only 
contained  the  consolidated  financial 
statements  for  the  company,  were 
provided  in  its  Section  A  response. 

Also  in  its  Section  A  response, 
respondent  represented  that  it  had  two 
distribution  systems  for  the  home 
market  ajid  distributed  AFBs  in  Japan 
through  a  number  of  related  and 
unrelated  distributors.  Respondent 
stated  that  the  only  entity  in  the  U.S. 
that  imported  AFBs  subject  to  the 
review  was  YMUS,  a  related  subsidiary 
that  sold  ball  bearings  to  independent 
distributor/dealers.  Later  in  the 
proceeding,  the  Department  requested 
Yamaha  to  confirm  that  it  had  only 
unrelated  distributor/dealers  as  a  class 
of  customer  in  the  U.S.  market.  Yamaha 
responded  that  its  "only  class  of 
customers  in  the  U.S.  are  unrelated 
distributor/dealers."  December  17. 1991, 
Supplemental  Response  at  2.  Its 
additional  references  to  its  U.S. 

purchasers  included all  sales  to 

all  dealers  and  distributors  are  based  on 

•  *  *'•  and all  dealers  and 

distributors  are  eligible and 

YMUS'8  dealer/distributor  price 
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is  reflected Id.  Together  with 

other  information  on  the  record,  these 
representations  indicated  to  the 
Department  that  the  categories 
distributor  and  dealers  were 
synonyinous  or  the  same  level  of  trade. 
In  its  supplemental  response,  Yamaha 
went  on  to  state  that  with  regard  to  its 
home  market  price  lists,  "*  •  *  the 
dealer/distributor  prices  are  stated  in 
yen"  and  "YMC  sells  to  all  dealers  and 
distributors  at  prices  that  *  *  *••  id.  at  3. 
For  both  markets.  Yamaha  represented 
that  its  dealers/distributors  or 
distributors/dealers  (its  purchasers 
depending  on  the  market}  purchased  at 
the  same  percentage  of  price  list  price  in 
their  particular  markets,  further 
indicating  to  the  Department  that  only 
one  level  of  trade  existed  in  each  market 
and  that  they  were  at  least  comparable 
levels.  At  no  time  prior  to  verification 
did  Yamaha  present  the  Department 
with  information  that  would  indicate 
that  sales  in  the  home  market  occurred 
at  varj'ing  levels  of  trade.  The 
Department  had  no  reason  to  indicate  to 
Yamaha  prior  to  verification  that  there 
was  a  problem  with  reporting  sales  to 
the  related  companies  in  the  home 
market  because  the  Department  was 
aware  of  no  others  and  believed  it  had 
all  the  information  it  requested  of 
respondent.  Until  verification,  the 
Department  proceeded  under  the  belief 
that  the  extent  of  Yamaha's  distribution 
systems  were  as  depicted  in  its 
response.  For  the  U.S.,  the  distribution 
chain  was  depicted  as:  YMC-YMUS- 
Independent  Distributor/Dealers.  For 
the  home  market,  the  distribution  chain 
was  depicted  as:  YMC-Independent  and 
Related  Distributors.  The  Department 
had  no  reason  to  suspect  that  these 
were  not  comparable  levels  of  trade.  It 
was  not  until  the  Department  attempted 
to  verify  Yamaha's  submitted 
information  that  the  Department  was 
apprised  of  additional  levels  of  trade  in 
Yamaha  Motor  Co..  Ltd's.  home  market 
distribution  network.  These  are 
identified  in  the  Department's 
verification  report.  The  Department 
believes  that  the  comparable  level  of 
trade  in  the  home  market  would  be  sales 
from  Yamaha's  sales  offices  to  unrelated 
dealers.  This  would  correspond  to 
YMUS'  sales  to  unrelated  dealers  in  the 
U.S.  This  is  particularly  true  since  all  of 
these  entities  are  consolidated 
subsidiaries  of  Yamaha  Motor  Co..  Ltd. 
Therefore,  since  Yamaha's  home  market 
sales  submission  is  substantially 
incomplete,  we  have  applied  total  BIA 
for  these  final  results  of  review. 

Comment  31.  Yamaha  argues  that  the 
Department  erred  in  applying  BIA 
information  to  Yamaha  in  this 


administrative  review.  Yamaha  states 
that  contrary  to  the  Department's 
verification  report  and  decision 
memoranda,  Yamaha  reported  all  of  its 
home  market  sales  of  bearings  in  its 
Section  A  response  to  the  Department's 
questionnaire.  Yamaha  claims  that  if 
there  is  a  problem  with  its  response,  it 
occurred  when  the  company  narrowed 
the  home  market  data  base  from  Section 
A  during  compilation  of  the  Section  B 
response,  due  to  the  confusing  language 
of  the  questionnaire  itself.  Yamaha 
argues  that  the  Department  verified  that 
Yamaha  submitted  all  of  its  home 
market  sales  when  it  traced  monthly 
"profit  and  loss  statements  for  the  Parts 
Division  into  Yamaha's  accounting 
records,  that  the  information  in  Section 
A  is  completely  adequate  for  the 
Department  to  calculate  dumping 
margins  under  the  price  list  option,  and 
that  Yamaha's  reporting  methodology 
had  no  material  effect  on  the  outcome. 
Yamaha  asserts  that  the  minute  effect  of 
such  under-reporting  in  Section  B  does 
not  warrant  use  of  BIA  against  a 
respondent  who  reported  all  home 
market  sales  in  Section  A,  and  that  the 
number  of  U.S.  sales  potentially  affected 
is  smaller  than  the  0.5  percent  threshold 
deemed  de  minimis. 

Department's  Position:  Yamaha 
concedes  that  it  improperly  reported  its 
home  market  sales  to  the  Department. 
Yamaha  suggests  however  that  the 
Department's  questionnaire  was  unclear 
on  this  issue.  The  Department  disagrees 
with  Yamaha  on  this  point.  The 
questionnaire  states:  "If  you  sold 
bearings  to  the  United  States  for  which 
there  were  no  identical  bearings  sold  or 
offered  for  sale.in  the  home 
market  *  *  *  at  the  time  of  the  U.S. 
8ale(8),  report  HM  *  *  *  data  for  all 
models  in  the  same  family  as  the  model 
sold  to  the  United  States."  Department's 
Section  B/C  Questionnaire  at  8.  In 
addition,  the  Department's 
questionnaire  states  that  if  respondents 
have  any  questions  regarding  the 
requirements,  they  should  contact  the 
Department  for  clarification.  If  Yamaha 
found  the  requirements  to  be  unclear, 
then  the  burden  was  on  Yamaha  to  ask 
the  Department  for  guidance.  The 
reporting  requirements  in  the 
questionnaire  were  sufficiently  clear  to 
allow  respondents  to  respond  in  the 
appropriate  manner. 

In  addition,  prior  to  verification,  the 
Department  had  no  indication  that 
Yamaha  had  used  an  incorrect  method 
of  reporting  its  HM  sales.  Once  the 
missing  information  was  discovered,  the 
Department  was  under  no  obligation  to 
construct  a  new  response.  The  fact  that 
Yamaha  is  a  price-list  respondent  and 


fewer  adjustments  to  sales  data  are 
required  does  not  change  this  fact.  This 
error  in  reporting,  coupled  with  other 
errors  and  omissions  identified  with 
Yamaha's  response,  were  sufficient 
grounds  for  the  Department  to  conclude 
that  Yamaha's  response  was  unusable 
for  purposes  of  calculating  a  dumping 
margin  and  resort  to  total  BLA  was 
necessary. 

Comment  32:  Yamaha  argues  that 
while  it  is  methodologically  problematic 
to  derive  a  ratio  based  on  invoice  price 
and  apply  that  ratio  to  list  price,  a 
disagreement  over  methodology  is  not  a 
basis  for  using  punitive  BIA,  especially 
when  it  can  easily  be  changed.  Yamaha 
asserts  that  there  is  complete 
information  on  the  record  to  adopt  an 
invoice  based  methodology,  that  the 
Department  had  more  than  sufficient 
information  to  disagree  with  Yamaha's 
methodology  prior  to  verification,  and 
that  there  is  no  justification  for  the  use 
of  BIA  if  the  Department  decides  during 
verification  to  change  the  methodology. 

Department's  Position:  The 
Department  is  permitted  to  weigh  the 
cumulative  effect  of  respondents'  errors 
and  omissions  in  assessing  the  integrity 
and  reliability  of  a  response.  Yamaha 
reported  its  home  market  adjustments  as 
a  percentage  of  list  price  while  the 
expenses  were  incurred  on  the  basis  of 
invoice  price.  Because  reported  sales  in 
the  home  market  were  made  at  a 
percentage  of  list  price,  this 
methodology  significantly  overstated  the 
home  market  expenses,  thereby 
depressing  home  market  prices.  The 
Department  is  charged  with  calculating 
dumping  margins  as  accurately  as 
possible  and  is  unable  to  fulfill  this 
obligation  with  incomplete  or  inaccurate 
data.  The  Department  believes  that 
Yamaha's  chosen  methodology  for 
applying  home  market  expenses 
deviates  too  far  from  accepted 
Department  practices  as  to  warrant  BIA. 

Comment  33:  Yamaha  argues  that  the 
errors  with  respect  to  Yamaha's 
suppliers  are  trivial  and  in  no  way 
justify  the  use  of  BIA.  Yamaha  asserts 
that  it  provided  the  manufacturer  of  the 
bearings  in  question  and  did  not 
interpret  the  use  in  the  Departments 
questionnaire  of  the  term  "supplier"  to 
mean  seller,  which  could  include  non- 
manufacturers.  Yamaha  asserts  that  it  is 
disingenuous  for  the  Department  to 
suggest  that  this  represents  a  serious 
problem.  Yamaha  further  asserts  that 
with  respect  to  the  supposedly  misstated 
acquisition  costs,  there  is  not  a  single 
example  in  the  verification  report  where 
Yamaha  understated  the  acquisition 
cost.  Yamaha  argues  that  in  neither  of 
the  two  situations  where  acquisition 
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costs  are  relevant  {difmer  and  CV 
calculations)  is  the  cost  discrepancy  a 
serious  problem. 

Department's  Position:  The 
Department  disagrees  with  Yamaha  that 
the  errors  identified  with  respect  to  its 
suppliers  are  trivial.  In  order  to 
calculate  accurate  dumping  margins,  the 
Department  must  obtain  complete  and 
accurate  information.  The  Department's 
Section  A  questionnaire  under  "Supplier 
Information"  states:  "If  you  were  not  the 
producer  of  all  the  subject  merchandise, 
provide  the  names,  addresses,  and  FAX 
numbers  of  all  firms  that  supplied  you 
with  bearings  you  sold  in  the  U.S. 
market  during  the  review  period." 
Section  A  Questiormaire  at  2.  The 
Department  clearly  asked  for  the  names 
of  suppliers  and  did  not  limit  this 
request  to  suppliers  who  produced  or 
"manufactured"  the  subject 
merchandise.  Yamaha  chose  to  limit  its 
response  to  manufactiu-ers  and 
regardless  of  whether  any  adverse 
consequences  resulted,  this  is  a  failure 
to  respond  accurately  and  completely  to 
the  Department's  questionnaire,  further 
affecting  the  integrity  of  its  overall 
response.  Similarly,  even  if  the 
Department  were  to  determine  that  the 
incorrectly  reported  acquisition  costs 
could  not  distort  its  dumping  analysis,  it 
is  another  instance  where  the  submitted 
information  was  less  than  reliable. 

Comment  34:  Yamaha  argues  that  the 
other  problems  identified  by  the 
Department  are  either  duplicative  or 
trivial  and  do  not  justify  the  use  of  BIA. 
and  in  every  instance  the  Department 
has  complete  information  on  the  record 
to  serve  as  the  basis  for  revised 
methodologies.  Yamaha  argues  that  if 
the  Department  does  not  review  a 
methodology  until  verification,  there  is 
no  justification  for  the  use  of  BIA  if  the 
Department  decides  to  change  the 
methodology  during  the  verification. 
Yamaha  asserts  that  although  the 
denominators  used  for  the  various  ratios 
include  exchange  gains  and  losses,  the 
effect  is  negligible  and,  based  on  the 
monthly  P&L  supplied  by  Yamaha  to  the 
Department  at  verification,  the 
Department  can  either  include  or 
exclude  gains  and  losses.  Yamaha 
further  asserts  that  the  Department  can 
easily  correct  the  inadvertent  reporting 
of  foreign  inland  freight  as  a  home 
market  expense  by  simply  deleting  it. 
Yamaha  claims  that  other  adjustments 
mentioned  in  the  verification  report  and 
not  appearing  in  its  decisional 
memoranda,  which  were  corrected  and 
verified,  do  not  warrant  use  of  BIA. 

Department's  Position:  The 
Department  is  permitted  to  weigh  the 
cumulative  effect  of  errors  and 


omissions  in  assessing  the  overall 
integrity  and  reliability  of  a  response. 
While  the  Department  does  have  the 
authority  to  make  certain  adjustments  to 
respondent's  data,  at  some  point 
reconstruction  of  a  response  occurs.  The 
Department  believes  that  the  cumulative 
effect  of  the  adjustments  that  Yamaha 
suggests  the  Department  should  make 
amounts  to  such  a  reconstruction. 
Therefore,  because  Yamaha's  response 
is  unusable  for  purposes  of  conducting  a 
fair-value  analysis,  total  BIA  is 
warranted. 

Comment  35:  Yamaha  argues  that  the 
Department  erred  in  applying  a  punitive 
BIA  rate  to  Yamaha.  Yamaha  asserts 
that  the  Department  does  not  have 
absolute  discretion  with  respect  to  BIA 
and  that  its  decisions  must  have  a  sound 
basis  in  the  administrative  record  of  a 
particular  case  and  be  consistent  with 
prior  administrative  practice.  Yamaha 
cites  to  the  following  cases  in  support  of 
its  position  of  a  growing  judicial 
willingness  to  correct  abusive  BIA 
decisions.  Olympic  Adhesives  Inc.  v. 
United  States.  899  F.2d  1565, 1582  (Fed. 
Cir.  1990);  N.A.R.  S.p.A.  v.  United  States, 
741  F.  Supp  936.  943  (CIT  1990).  Yamaha 
argues  that  the  decision  to  apply  a 
punitive  BIA  rate  to  Yamaha  is  arbitrary 
and  inconsistent  with  both  the  facts  of 
this  review  and  with  prior  Department 
practice.  Yamaha  asserts  that  unlike 
Minebea,  Yamaha  submitted 
questiormaire  responses  and  unlike 
Nippon  Pillow  Block.  Yamaha  answered 
all  of  the  Department's  questions  during 
verification  and  had  no  reason  to 
expect,  and  does  not  deserve  a  punitive 
BIA  rate  of  106.61  percent. 

Yamaha  asserts  that  it  has  fully 
cooperated  in  this  administrative  review 
and  that  there  is  not  a  single  document 
on  the  administrative  record  to  indicate 
the  contrary.  Yamaha  states  th^  the 
Department  developed  a  two-tier 
approach  to  BIA — punitive  BIA  for 
noncooperating  companies  and  non- 
punitive  BIA  for  cooperating 
companies — in  the  first  administrative 
review  and  quotes  language  from  the 
prehminary  results  in  the  current  review 
as  reflective  of  recent  Department 
practice.  Yamaha  argues  that  punitive 
BIA  is  reserved  for  companies  that  do 
not  cooperate  with  the  investigation  or 
administrative  review  and  cites  to  the 
following  cases  as  support  for  this 
position.  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  (Other 
than  Tapered  Roller  Bearings)  and  Part 
Thereof  from  France,  57  FR  10859, 
10859-60  (March  31. 1992);  Final  Resulte 
of  Antidumping  Duty  Administrative 
Review;  Certain  Iron  Construction 


Castings  from  the  People's  Republic  of 
China,  57  FR  10644. 10646  (March  27. 
1992);  Color  Television  Receivers  firom 
Korea,  57  FR  7730.  7731  (March  4. 1992); 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Roller  Chain. 
Other  than  Bicycle,  from  Japan,  57  FR 
8808, 6809  (February  28. 1992). 

Yamaha  insists  that  the  Department 
may  disagree  with  some  of  Yamaha's 
methodologies,  but  that  such 
disagreements  do  not  transform  Yamaha 
into  an  uncooperative  party  or  impede 
the  proceeding. 

Yamaha  argues  that  even  if  a 
company  has  serious  deficiencies  in  its 
response,  the  Department  will  still  find 
the  company  to  be  cooperative  and  use 
non-punitive  BIA.  Yamaha  cites  to  the 
following  cases  to  support  this  position. 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Roller  Chain. 
Other  than  Bicycle,  from  Japan,  57  FR 
6808  (February  28. 1992);  Final  Results  of 
Antidumping  Duty  Administrative  ' 
Review;  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Certain  Components  Thereof  from 
Japan,  56  FR  65228  (Dec.  16. 1991). 

Yamaha  further  argues  that  even 
where  a  response  is  largely  unusable, 
the  Department  does  not  use  the 
punitive  BIA  against  cooperatir\g  firms. 
Yamaha  notes  the  Department's 
treatment  of  Isuzu  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Certain  Components  Thereof  from 
Japan.  56  FR  65228  (Dec.  16. 1991)  as 
illustrative  of  the  inappropriateness  of 
the  rate  applied  to  Yamaha  in  this 
review,  as  Isuzu  failed  to  report  60 
percent  of  its  home  market  sales  and 
received  a  non-punitive  BIA.  whereas 
Yamaha  left  off  approximately  7  percent 
of  its  home  market  sales  in  its  Section  B 
sales  listing. 

Yamaha  argues  that  before  invoking 
punitive  BIA  the  Department  requires 
extreme  non-cooperation.  citii\g  Portable 
Electric  Typewriters  from  Japan.  56  FR 
56393.  56394  (November  4. 1991)  in 
support  of  this  position. 

Yamaha  argues  that  even  after 
announcing  its  new  BIA  policy  in  the 
final  results  of  the  first  AFb  review  in 
July  1991,  the  Department  sometimes 
applied  non-punitive  BIA  to  non- 
cooperating  companies  who  refused  to 
provide  any  response  at  all.  Yamaha 
cites  to  the  following  cases  in  support  of 
this  position.  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Color  Television  Receivers. 
Except  for  Video  Monitqrs.  From 
Taiwan,  56  FR  65218.  65227  (Dec.  16. 
1991);  Final  Results  of  Antidumping 
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Duty  Administrative  Review,  Roller 
Chain  From  Japan,  56  FR  32175,  32178 
(July  15, 1991).  Yamaha  asserts  that 
these  recent  decisions  of  the  Department 
demonstrate  that  punitive  BIA  is  an 
extreme  sanction  used  only  for  almost 
total  non-cooperation  and  that 
companies  with  problems  more  serious 
than  those  alleged  for  Yamaha  have 
received  non-punitive  BIA  rates, 
therefore,  there  is  no  basis  that  can 
rationalize  treating  Yamaha  so  harshly. 

Yamaha  argues  that  the  106.61  percent 
rate  has  no  relationship  either  to 
Yamaha  or  to  this  period  of  review  and 
that  there  is  no  conceivable 
circumstance  under  which  it  could  be 
considered  appropriate  BIA.  Yamaha 
states  that  this  rate  comes  from  a 
different  company,  it  is  signiHcantly  out 
of  date,  that  it  never  represented 
anything  other  than  a  BIA  rate  and  it  is 
not  even  based  on  actual  data  from  a 
Japanese  company,  all  which  undermine 
its  reliability.  Yamaha  asserts  that  the 
calculated  ball  bearing  rates  from  either 
the  first  review  or  the  preliminary 
results  would  be  more  accurate  than  the 
106.61  percent  BIA  rate  from  the  original 
investigation  as  it  has  no  relationship  to 
reality.  Yamaha  asserts  that  in  this  case 
the  Department  has  a  variety  of  other 
more  probative  margins  to  use  as  BLA,  a 
situation  fundamentally  different  from 
Rhone  PouJenc  v.  United  States.  899  F.2d 
1185  (Fed.  Cir.  1990).  where  Yamaha 
claims  the  Department  only  had  the 
Rhone  Poulenc  rate  from  the 
investigation,  since  its  rates  in  the  first 
and  second  reviews  had  been  zero. 
Yamaha  claims  that  Torrington  presents 
an  over-broad  reading  of  Rhone  Poulenc, 
when  it  asserts  that  the  case  stands  for 
the  proposition  that  the  highest  rate  is 
presumptively  the  best  information. 
Further,  Yamaha  argues  that  its 
situation  is  factually  different  since  the 
Department  has  a  number  of 
alternatives  to  use  as  BIA.  and  that 
there  is  no  evidence  on  the  record  to 
allow  the  Department  to  conclude  106.61 
percent  is  the  best  information  for 
dumping  by  a  cooperative  company, 
whereas  there  is  evidence  that  106.61 
percent  is  not  the  best  information  and 
can  only  be  viewed  as  a  punishment. 

Yamaha  argues  that  if  BIA  were 
justified,  the  most  appropriate  rate 
would  be  the  highest  rate  for  a 
responding  Japanese  firm  in  this  review, 
which  should  only  be  applied  to  those 
U.S.  models  that  could  possibly  have 
been  affected  by  Yamaha's  reporting 
methodology.  Yamaha  claims  that  this 
type  of  partial  BIA  has  been  applied  by 
the  Department  in  the  past,  citing  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Antifriction 


Bearings  (Other  Than  Tapered  Roller  / 
Bearings)  and  Parts  Thereof  from  the  \ 
Federal  Republic  of  Germany,  56  FR     \ 
31692.  31705  (July  11. 1991)  in  support  of  V 
this  position. 

Yamaha  finally  argues  that  applying 
punitive  BIA  to  Yamaha  in  this  review  is 
particularly  unfair  as  the  non- 
cooperative  BIA  is  especially  punitive 
since  the  gap  between  the  punitive  and 
nonpunitive  rates  is  enormous  and 
because  other  companies  in  this  review 
provided  far  less  information  to  the 
Department,  yet  received  more 
favorable  treatment. 

Yamaha  asserts  that  it  is  perverse  to 
suggest  that  companies  which  submit 
detailed  responses  and  undergo 
verification  should  be  treated  more 
harshly  than  companies  that  provide  no 
information. 

Federal-Mogul  argues  that  as  the 
record  establishes  that  Yamaha's  sales 
to  related  parties  could  not  be  verified, 
that  it  failed  to  report  all  required  home 
market  sales  and  reported  adjustments 
as  a  percent  of  list  price  when  in  fact 
they  were  incurred  as  a  percent  of  sales 
price,  the  Department  is  justified  in  its 
application  of  d  first-tier  BIA  rate  to 
Yamaha. 

Department's  Position:  Although 
Yamaha  provided  some  information,  the 
quality  of  this  information  was  not 
sufficient  or  adequate  to  form  a  basis  to 
calculate  foreign  market  value. 
Therefore,  we  have  relied  exclusively 
upon  BIA  to  determine  Yamaha's 
dumping  margin.  Nevertheless,  because 
Yamaha  attempted  to  cooperate  and 
submitted  some  information,  we  applied 
the  second-tier  BIA  as  described  above. 
As  Yamaha  requested  an  administrative 
review,  provided  the  Department  with 
questionnaire  responses,  and  submitted 
to  verification  of  its  response,  the 
Department  agrees  that  a  first-tier  BLA 
rate  is  not  warranted. 

9.  Level  of  Trade 

Comment  1:  NWG  reported  that  its 
sales  fall  into  four  different  levels  of 
trade:  original  equipment  manufacturers 
(OEMs),  distributors,  trading 
companies/wholesalers,  and  end-users. 
The  Department  collapsed  these  four 
levels  into  two,  but  made  no  level-of- 
trade  adjustments  in  circumstances 
where  NWG's  previously  defined  levels 
of  trade  were  crossed.  NWG  contends 
that  the  four  levels  of  trade  should  not 
have  been  collapsed  into  two,  and  that 
adjustments  should  have  been  made 
where  the  initial  levels  of  trade  were 
crossed. 

Federal-Mogul  counters  that  the 
Department's  treatment  of  NWG's  four 
levels  is  consistent  with  how  it  has 
treated  all  other  respondents  in  these 


reviews,  and  that  such  treatment  for 
NWG  is  logical  because  NWG's  four 
levels  collapse  into  two  meaningful 
levels.  Federal-Mogul  notes  that  by 
^collapsing  NWG's  four  levels,  there  is  a 
practical  advantage  of  maintaining 
consistency  with  other  companies  that 
haveThbfe^iverse  levels  which  were 
also  collapse^HfttQ_two  levels. 

Department's  Positieip:  Under  section 
773(a)(4)(B)  of  the  TariffAcUf  it  is 
established  to  the  satisfaction^of  the 
Department  that  the  amount  of  ar 
difference  between  USP  or  FMV  is 
wholly  or  partly  due  to  differences  in 
circumstances  of  sale,  due  allowance 
will  be  made  therefor.  However,  it  is  the 
respondent's  responsibility  to  request 
such  an  adjustment,  to  demonstrate  that 
such  an  adjustment  is  justified,  and  to 
appropriately  quantify  the  adjustment. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof,  from  the  Federal 
Republic  of  Germany.  54  FR  18992  (May 
3. 1989).  See  also  19  CFR  353.56  and  19 
CFR  353.58.  NWG  did  not  provide 
evidence  to  confirm  distinctions 
between  certain  reported  levels  of  trade. 
Where  we  could  not  determine  that 
there  were  actual  differences,  the 
reported  levels  of  trade  were  collapsed. 
In  one  case,  NWG  attempts  to  draw  a 
distinction  between  OEMs  and  end- 
users  by  suggesting  that  the  Department 
recognize  differences  in  the  identity  of 
NWG's  customerS*customers.  However, 
the  Department  is  concerned  with  the 
level-of-trade  at  which  sales  are  made 
to  the  first  unrelated  customer.  NWG 
has  not  demonstrated  the  particular 
relevance  of  the  resale  of  the 
merchandise  to  the  Department's  level- 
of-trade  analysis  in  this  review. 

Regarding  NWG's  request  that 
adjustments  be  made  where  we  crossed 
levels  of  trade,  we  find  that  respondent 
failed  to  provide  adequate  information 
to  make  such  an  adjustment. 

Comment  2:  NTN-Japan's  sales  were 
made  at  three  levels  of  trade:  OEM's, 
distributors,  and  aftermarket.  For  the 
preliminary  results,  the  Department 
crossed  levels  of  trade.  NTN  argues  that 
the  Department  should  have  either  not 
crossed  levels  of  trade,  and  then  made 
comparisons  to  CV,  or  should  have 
made  a  level-of-trade  adjustment  when 
levels  of  trade  were  crossed.  Such  an 
adjustment  should  be  based  on. 
preferably,  differences  in  selling  prices 
at  the  di^erent  levels  of  trade,  or  else  on 
the  difference  in  indirect  selling 
expenses. 

Department's  Position:  Our  review  of 
the  statute,  our  administrative  practice, 
and  judicial  precedent  lead  us  to 
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conclude  that  we  cannot  resort  to  CV 
simply  because  the  only  existing  sales  in 
the  foreign  market  are  at  a  different 
level  of  trade  than  the  export  sale.  The 
regulations  neither  authorize  nor  require 
the  Department  to  resort  to  CV  as  a 
result  of  level  of  trade  differences.  19 
CFR  353.58  provides  that,  where 
possible,  the  Department  will  compare 
sales  at  the  same  level  of  trade.  But  "(i)f 
sales  at  the  same  level  of  trade  are 
insufficient  in  number  to  permit  an 
adequate  comparison,  the  Secretary  will 
calculate  FMV  based  on  sales  of  such  or 
similar  merchandise  at  the  most 
comparable  commercial  level  of  trade." 
The  Secretary  may  then  make 
appropriate  adjustments  for  level  of 
trade  differences  affecting  price 
comparability.  The  Department  has 
consistently  determined  in  past  reviews 
that  the  fact  that  home  market  sales 
may  be  at  a  different  level  of  trade  does 
not  outweigh  the  importance  of  relying 
on  actual  sale  prices  rather  than  CV. 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Brass  Sheet  and 
Strip  from  Canada.  55  FR  31414  (1990); 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Brass  Sheet  and 
Strip  from  Canada,  55  FR  30701  (1987); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Fresh  Cut  Flowers 
from  Costa  Rica.  52  FR  6582  (1987).  The 
CIT  has  affirmed  this  approach.  NTN 
Bearing  Corp.  of  America  v.  United 
States.  747  F.  Supp.  728,  743  (CIT  1990); 
Timken  Co.  v.  United  States.  11  CIT  786, 
674  F.  Supp.  495  (CIT  1987). 

With  respect  to  NTN's  request  that  a 
level-of-trad*  adjustment  be  made  when 
levels  of  trade  are  crossed,  NTN 
quantified  indirect  selling  expenses 
incurred  at  different  levels  of  trade. 
Therefore,  in  comparisons  made  across 
levels  of  trade,  we  have  accepted  the 
differences  in  these  expenses  as 
attributable  to  level-of-trade.  and  we 
have  granted  an  adjustment  accordingly. 

Comment  3:  Federal-Mogul  contends 
that  it  was  improper  for  the  Department 
to  have  allowed  P&WC  the  level-of- 
trade  adjustment  to  FMV  that  it  had 
requested  for  most  of  its  home  market 
sales.  P&WC  had  explained  that  all  of 
its  purchase  price  sales  were  made  to 
distributors  and  that,  for  all  distributor 
sales,  it  had  offered  a  special  discount. 
This  discount  only  applied  to  sales  at 
this  level-of-trade.  P&WC  contended 
that  the  discount  offer  was  necessary 
because  of  additional  costs  incurred  by 
the  customers,  which  were  due  to  the 
nature  of  their  operations  and  their  sales 
function.  These  customers  were 
distributors  involved  in  the  operation  of 
"overhaul  and  repair  facilities  needed  to 


service  engines  and  install  the  AFBs 
(into  the  engines)." 

Federal-Mogul  claims  that,  generally, 
the  "basis  of  and  justification  for 
adjustments"  is  "differences  in  costs  to 
the  respondent"  Since  it  was  the 
customer  that  incurred  the  additional 
costs,  not  P&WC.  the  discounts  have  no 
bearing  on  the  market  value  of  the 
merchandise.  Therefore,  the  discounts 
are  essentially  a  pricing  practice,  and 
are  not  related  to  P&WC's  own  costs. 
Department's  Position:  We  disagree 
with  Federal-Mogul.  19  CFR  353.58 
directs  us  to  compare  sales  at  different 
levels  of  trade  when  sales  at  the  same 
commercial  level  are  insufficient,  and  to 
make  appropriate  adjustments  for 
differences  that  affect  "price 
comparability"  across  levels.  During  the 
period  of  review.  P&WC  sold  only  to 
two  levels  in  the  U^^S.:  operators  (ESP 
sales)  and  distributors  (PP  sales].  In  the 
home  market,  sales  were  made  to  these 
same  two  levels,  but  few  sales  were 
made  at  the  distributor  level.  For  the 
majority  of  PP  sales,  this  lack  of  home 
market  distributor-level  sales  precluded 
the  possibility  of  making  same-level 
price  comparisons  in  family  situations. 
Therefore,  it  was  necessary  to  examine 
home  market  sales  at  the  operator  level. 

To  account  for  the  price  difference 
resulting  from  level-of-trade  differences, 
an  adjustment  was  made  based  on  the 
discounts  offered  at  the  distributor  level. 
P&WC  provided  detailed  cost  data  from 
its  customer,  an  unrelated  distributor, 
demonstrating  the  expenses  being 
assumed  at  the  distributor  level  and  the 
need  for  P&WC  to  grant  a  discount. 
From  the  data  provided  by  P&WC.  the 
relationship  between  these  expenses 
and  P&WC's  discount  is  apparent.  It 
follows  that  when  P&WC.  which  also 
was  involved  in  engine  overhaul  and 
repair  work,  made  sales  to  customers 
who  performed  this  work  in  P&WC's 
stead.  P&WC  was  able  to  avoid 
incurring  the  associated  costs.  Because 
the  distributors  were  able  to  assume 
some  of  the  installation  costs  on  behalf 
of  P&WC.  the  respondent's  total  costs 
were  lower,  which  justified  the 
distributor's  discount  and  the  lower 
price  offered  by  P&WC  to  distributors. 
In  Silver  Reed  v.  United  States,  the 
Department  indicated  its  willingness  to 
consider,  for  purposes  of  quantifying  the 
level-of-trade  adjustment,  information 
that  demonstrates  "that  the  expenses  of 
an  unrelated  distributor,  selling 
merchandise  of  the  same  class  or  kind 
and  produced  by  a  different 
manufacturer,  closely  approximate 
those  of  a  related  distributor."  711  F. 
Supp.  (CIT  1989),  at  630  n.2. 


In  that  same  case,  the  Department 
also  indicated  its  willingness  to 
consider,  for  purposes  of  quantifying  the 
level-of-trade  adjustment,  sales  in  the 
HM  which  are  not  sufficient  in  quantity 
to  be  used  for  price  comparison.  Id. 
P&WC  was  able  to  quantify  its  level-of- 
trade  adjustment  in  such  a  manner.  As 
noted  above,  sales  of  similar     " 
merchandise  at  the  distributor  level  in 
the  home  market  were  not  sufficient  in 
quantity  for  making  family  comparisons. 
These  sales,  however,  featured  the  same 
discount  schedule  that  was  in  place  for 
sales  to  distributors  in  the  United  States. 
It  was  solely  on  the  basis  of  these 
discounts  that  level-of-trade 
adjustments  were  made.  P&WC  was 
able  to  demonstrate,  to  our  satisfaction. - 
that  this  discount  was  necessary  for  this 
particular  class  of  customer,  and  that  it 
was  consistently  granted  to  all  U.S.  and 
home  market  distributors.  Therefore,  we 
are  satisfied  that  there  are  cost 
differences  at  different  levels  of  trade 
which  affect  price  comparability  across 
levels. 

10.  Related-Party  Sales 

Comment  1:  Torrington  states  that  for 
purposes  of  the  preliminary  results, 
Koyo's  related-party  sales  of  ball 
bearings  were  determined  to  be  arm's- 
length  transactions,  while  its  related- 
party  sales  of  cyhndrical  roller  bearings 
(CRBs)  were  not,  and  were  therefore  not 
included  in  our  analysis.  Torrington 
points  out  that  in  prior  proceedings, 
Koyo's  saies  to  a  major  shareholder 
were  disregarded,  as  they  were 
considered  "transfers  between  related 
parties  and  not  at  arm's  length."  (See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Tapered  Roller 
Bearings  and  Parts  Thereof  Finished 
and  Unfinished,  from  Japan,  52  FR  30700. 
30707  (August  17. 1987).  Torrington 
argues  that  in  this  review,  if  the 
Department  determines  that  this  major 
shareholder  and  Koyo  are  related,  and 
that  the  prices  charged  were 
inconsistent  with  those  charged  to 
arm's-length  purchasers,  the  Department 
should  not  simply  reject  the  reported 
prices,  but  should  instead  utilize  the 
major  shareholder's  resale  prices  for 
comparison  purposes. 

Koyo  argues  that  the  Department  has 
already  conducted  an  analysis  of  Koyo's 
sales  and  concluded  that  these  sales 
were  at  arm's  length,  and  that  in  the 
absence  of  evidence  to  the  contrary,  it  is 
unnecessary  for  the  Department  to 
repeat  this  exercise.  Koyo  asserts  that 
Torrington  has  introduced  no  evidence 
to  suggest  that  Koyo's  ball  bearing  sales 
to  this  related  party  were  not  arm's- 
length  transactions.  Koyo  further  argues 
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that  the  Department's  treatment  of  sales 
between  Koyo  and  fliis  purchaser  in  a 
previous  review  in  a  different 
antidumping  proceeding  is  of  no 
relevance  in  this  review. 

Department's  Position:  For  purposes 
of  the  preliminary  results,  the 
Department  performed  an  arm's-length 
test  on  Koyo's  sales  data,  including 
sales  to  this  najor  shareholder,  and  was 
satisSed  that  the  sales  prices  of  ball 
bearings  to  related  parties  were 
comparable  to  the  prices  at  which  Koyo  ' 
sold  the  same  merchandise  to  unrelated 
parties.  For  the  preliminary  resuJts.  we 
determined  that  sales  of  cylindrical 
roller  tjearings  were  not  made  at  arm's 
length  and  excluded  them  from  our 
analysis.  We  treated  Koyo's  related- 
party  sales  in  the  same  manner  for  the 
final  results. 

Comment  2:  Nachi  states  that  it 
inadvertently  included  some  related- 
party  sales  in  its  home  market  database. 
Nachi  argues  that  these  sales  should  be 
excluded  from  foreign  market  value 
since  the  number  of  these  sales  is 
extremely  small  and  because  it  has  not 
been  shown  that  these  sales  were  made 
at  arm's  length  as  required  by  19  CFR 
353.45(a)  before  inclusion  of  such  sales 
in  calculating  foreign  market  value. 

Torrington  argues  that  the  Department 
should  reject  Nachi's  request  to  exclude 
related-party  sales  from  its  home  market 
database,  or  at  a  minimum,  the 
Department  should  require  Nachi  to 
demonstrate  that  these  transactions 
were  in  fact  not  made  at  arm's  length 
before  they  can  be  excluded.  Torrington 
asserts  that  tn  permit  respondent  to 
critique  the  preliminary  results,  and  to 
exclude  or  withdraw  factual  information 
with  the  aim  of  reducing  or  eliminating 
antidumping  Habihty  is  contrary  to  the 
statute  and  the  regulations. 

Department's  Position:  The 
Department  performed  an  arm's-length 
test  on  Nachfs  home  market  sales 
database  and  determined  that  the 
related-party  sales  in  question,  involving 
both  ball  and  cylindrical  roller  bearings, 
were  made  at  prices  comparable  to 
those  to  unrdated  customers.  The  fact 
that  the  mnnber  of  these  sales  is 
extremely  small  is  irrelevant. 

Comment  3:  Torrington  argues  that  the 
Department's  decision  not  to  require 
FAG-Germany  to  report  sales  or  cost 
information  for  ■  group  of  bearing 
manufacturers,  formerly  known  as  DKF, 
acquired  by  FAG-Germany  during  the 
POR  and  located  m  the  territory  of  die 
former  German  Democratic  Republic 
(GDR)  represents  a  major  departure 
from  the  ag^kcy's  normal  practice.  This 
decision  was  based  upon 
representations  by  FAG-Gennany  that 
during  the  POft  jm>  bearings  made  by 


these  former  GDR  manufacturers  were 
sold  in  the  U.S.,  that  all  sudi  bearings 
sold  in  -Germany  were  sold  under  the 
DKF  name,  and  that  all  sales  data  for 
FAG-Germany  and  the  former  GDR 
manufacturers  were  segregated. 
Torrington  claims  this  is  strikingly 
different  from  the  Department's  actions 
in  Solid  Urea  from  the  German 
Democratic  Republic,  57  FR  5130 
{Frfjruary  12, 1992),  where  the 
Department  initiated  a  separate  review 
to  determine  whether  die  antidumping 
duty  order  covering  solid  urea  from  the 
former  GDR  applied  to  shipments  from 
the  pre-unification  Germany  as  well. 
Torrington  states  that  rather  than 
initiate  a  separate  review  to  determine 
whedier  die  order  should  cover  eastern 
German  bearings,  the  Department 
decided  that  no  investigation  was 
necessary  based  on  the  representations 
of  the  company.  Torrington  argues  that 
such  an  approach  is  defensible  only  if 
the  Department  verified  the  assumptions 
upon  which  its  decision  was  based,  and, 
at  the  least,  should  require  FAG- 
Germany  to  submit  verification-type 
information  regarding  DKF  before 
reaching  a  final  determination.  Finally, 
Torrington  argues,  should  FAG- 
Germany  fail  to  provide  tiiis 
information,  the  Department  should  use 
BIA  as  the  basis  for  the  final  results. 

FAG-Germany  argues  that  the 
Department's  handling  of  the 
antidumping  duty  order  covering  Solid 
Urea  From  The  German  Democratic 
Republic,  bears  no  relation  whatsoever 
to  the  DKF  situation.  FAG-Germany 
claims  the  changed  circumstances 
review  in  Solid  Urea  was  initiated  to 
determine  whether  the  order  covered 
shipments  from  the  pre-unification 
territory  of  Germany  at  all,  where 
shipments  were  being  made  to  the  U.S. 
and  those  shipments  were  excepted 
from  deposit  requirements  by 
Departmental  directive.  FAG-Germany 
claims  diat  in  addition,  the  fact  that  the 
order  was  promnigated  against  a  non- 
marlwt  economy  coimtry  raises  serious 
£Mk1  different  coverage  questions  from 
those  present  in  this  case.  FAG- 
Germany  asserts  that  although  no 
verification  of  DKF  data  was  required 
by  statute  or  regulation,  the 
Department's  verification  at  FAG- 
Germany's  headquarters  found  no 
intermingling  of  sales  or  costs  between 
FAG-Germany  and  DKF  and  no 
evidence  that  FAG-Germany  sold  any 
DKF  bearings  during  the  POR. 

Department 's  Position:  The 
Department's  usual  practice  is  to 
collapse  related  parties  if  the  nature  of 
their  relsftionship  aliows  the  possibihty 
of  price  attd  cost  manipnlation.  As  we 
explained  in  onr  tnemorandinn  of 


September  20, 1991,  given  the 
extraordinary  circumstances 
surrounding  FAG-Germany's  DKF 
acquisition,  and  because  we  believed 
that  there  was  little  likelihood  of  price 
and  cost  manipulation  during  the  POR. 
the  Department  decided  not  to  collapse 
these  two  related  linns  and  require  the 
reporting  of  DKFs  home  market  sales 
and  cost  data  for  the  1990/91  review 
period.  In  additjon.  because  there  was 
no  evidence  that  DKF  made  any 
transition  from  a  non-market  economy 
structure  to  a  market-oriented  structine 
during  the  POR,  requiring  consolidated 
information  would  not  have  reflected 
the  structures  of  either  organization.  As 
the  Department  ex{dained  in  its 
memorandum,  this  transition  period  was 
granted  to  provide  FAG-Germany  a 
reasonable  period  of  time  to  convert 
DKFb  records  and  business  practices  to 
reflect  its  new  economic  environment. 
The  Department  notes  that  if  there  was 
any  evidence  dial  FAG-Germany  had 
not  adhered  to  any  of  the  conditions 
accepted  by  it  in  order  to  obtain  the 
grant  of  a  transition  period,  including 
the  condition  that  FAG-Germany  not 
sell  DKF-produced  bearings  in  the  U.S., 
it  would  have  been  noted  in  die 
Department's  verification  report. 

The  Department's  decision  to  initiate 
a  review  in  Solid  Urea  is  not  relevant  to 
this  determination.  Ihe  issiie  is  not 
whether  bearings  manufactured  by 
former  GDR  firms,  if  sold  to  the  United 
States,  are  subject  to  these  antidumping 
duty  orders.  TTie  question  is  whether 
sales  and  cost  information  of  the  former 
GDR  firms  newly  acquired  by  FAG- 
Germany  should  be  included  in  FAG- 
Germany's  qnestionnaire  response.  For 
the  reasons  stated  above,  we 
determined  that  it  was  appropriate  not 
to  require  this  information.  This  decision 
was  not  based  on  assumptions  but  on 
facts  generally  known  and  facts 
presented  by  FAG-Germany,  such  as  the 
fact  that  the  two  companies  maintained 
separate  accounting,  marketing  and 
sales  operations,  the  fact  that  the 
production  facilities  within  each 
company  did  not  share  the  same  tjrpe  of 
equipment,  and  the  fact  that  the 
acquisition  did  not  occur  until  nearly 
seven  months  into  the  twelve-month 
review  period.  Furthermore,  the 
Department  was  not  obligated  to  verify 
this  information,  though  we  did  verify 
FAG-Germany's  sales  information. 
Although  we  did  not  visit  the  facilities  ot 
the  former  GDR  manufacturers  as  part 
of  our  verification  of  FAG-Germany.  we 
found  no  information  which 
contradicted  the  information  on  which 
this  dedsion  was  based. 
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Comment  4:  Torrington  argues  ihat,  in 
this  review,  it  is  not  adequate  for  SKF- 
Sweden  to  rely  on  information  from  the 
investigation  and  the  first  review  to 
support  its  contention  that  its 
relationship  with  its  related  supplier 
Ovdko  is  arm's-length  in  nature,  because 
this  is  a  separate  proceeding.  Torrington 
argues  that  verification  would  have 
allowed  the  Department  to  compare 
purchases  of  steel  from  related  and 
unrelated  suppliers  and  that  under  the 
circumstances,  for  all  purchases  from 
Ovako,  the  Department  should  apply  a 
BIA  value  of  the  price  paid  to  unrelated 
suppliers  for  the  same  or  comparable 
steel. 

Department's  Position:  Section 
776(b)(3)  of  the  Tariff  Act  provides  that 
verification  is  required  only  if  requested 
in  a  timely  fashion  by  an  interested 
party  and  if  no  verification  was 
conducted  during  the  two  immediately 
preceding  reviews  and  determinations, 
unless  good  cause  exists  to  conduct  a 
verification.  Although  Torrington's 
request  for  verification  was  timely, 
verification  was  not  mandated  as  SKF- 
Sweden  was  verified  in  the  first  review 
and  no  evidence  was  presented  in  the 
current  review  amounting  to  "good 
cause."  As  the  arms-length  nature  of 
transactions  between  Ovako  and  SKF- 
Sweden  was  verified  in  the  investigation 
and  because  there  is  no  evidence  on  the 
record  disputing  this  prior 
determination,  the  Department  will 
continue  to  treat  such  transactions  as 
arm's  length  in  nature. 

11.  Samples,  Prototypes,  and  Ordinary 
Course  of  Trade 

Comment  1:  Torrington  argues  that 
FAG-Germany  has  not  provided 
sufficient  evidence  on  the  record  to 
qualify  its  claimed  sample  and 
prototype  sales  as  outside  the  ordinary 
course  of  trade.  Specifically,  Torrington 
contends  that  FAG-Germany  has  not 
demonstrated  that  the  sales  were  made 
in  unusually  small  quantities  or  at 
unusually  high  prices. 

Department's  Position:  We  agree  that 
FAG-Germany  has  not  provided 
sufficient  evidence  to  justify  exclusion 
of  its  sample  and  prototype  sales. 
Therefore,  all  home  market  sales  have 
been  included  in  the  final  margin 
calculation. 

Comment  2:  NTN-Germany  argues 
that  its  sample  sales  and  sales  of  small 
quantities  are  outside  the  ordinary 
course  of  trade  and  should  be  excluded 
from  the  home  market  data  base. 

Department's  Position:  NTN-Germany 
has  failed  to  identify  any  sample  sales 
or  sales  outside  the  ordinary  course  of 
trade  in  its  home  market  sales  listing. 
Therefore,  we  did  not  exclude  any  home 


market  sales  as  being  outside  the 
ordinary  course  of  trade. 

Comment  3:  SKF-Germany  argues  that 
its  sales  of  samples,  prototypes,  and 
obsolete  products  in  the  home  market 
should  be  eliminated  from  the  home 
market  data  base  because  they  are  sales 
made  outside  the  ordinary  course  of 
trade.  SKF-Germany  alleges  that  these 
sales  of  small  quantities  of  merchandise 
at  prices  substantially  higher  than  the 
prices  of  most  home  market  sales  should 
be  excluded  for  price  comparison 
purposes.  Torrington  contends  that  the 
Department  could  not  verify  that  the 
models  claimed  as  "obsolete  '  [e.g., 
those  models  not  produced  in  Germany 
after  January  1. 1987)  were  not  being 
produced  by  SKF  in  companies  outside 
of  Germany.  In  addition,  Torrington 
points  out  that,  while  SKF-Germany     ' 
classified  a  model  as  a  prototype  if  it 
was  sold  in  a  trial  sale,  the  Department 
was  unable  to  confirm  that  these  models 
had  not  been  produced  previously  in 
other  SKF  facilities.  Finally,  Torrington 
argues  that  SKF-Germany  was  not  able 
to  demonstrate  that  its  claimed  sample 
sales  were  made  outside  the  ordinary 
course  of  trade. 

Department's  Position:  There  is 
insufficient  evidence  on  the  record  to 
indicate  that  sales  claimed  by  SKF- 
Germany  as  outside  the  ordinary  course 
of  trade  should  be  excluded  from  the 
final  margin  calculations.  During 
verification,  SKF-Germany  was  unable 
to  substantiate  its  claim  for  obsolete, 
prototype  and  sample  sales.  See 
Department  of  Commerce  Verification 
Report  for  SKF-Germany,  March  3. 1992, 
at  10:  See  also.  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Farts 
Thereof  from  the  Federal  Republic  of 
Germany.  56  FR  31713  (July  11. 1991). 

Comment  4:  SNR  contends  that  zero 
price  sales  of  prototypes  in  the  U.S. 
should  be  excluded  from  the  final 
margin  calculations.  Federal-Mogul 
argues  that  the  only  U.S.  sales  which 
can  be  excluded  from  analysis  are  those 
that  do  not  fall  within  a  specific 
sampled  period.  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Television  Receivers, 
Monochrome  and  Color,  From  Japan,  56 
FR  38417.  38421  (August  13, 1991). 
Federal-Mogul  contends  that  any  U.S. 
sales  which  fall  within  a  sample  period 
must  be  analyzed. 

Department's  Position:  The  statute 
and  the  regulations  require  the 
Department  to  analyze  all  sales  within 
the  period  of  review.  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Color  Television  Receivers 
From  the  Republic  of  Korea,  56  FR  12709 


(March  27, 1991);  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Brass  Sheet  and  Strip  From 
Canada,  55  FR  31417  (August  2, 1990); 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Portable 
Electric  Tj-pewriters  from  Japan.  56  FR 
124079  (April  5, 1991).  SNR  has  failed  to 
provide  information  regarding  these 
sales  which  would  demonstrate  that 
these  transactions  should  be  excluded 
from  the  final  margin  calculations. 

Comment  5:  NSK  argues  that  home 
market  sales  of  samples  and  prototypes 
should  be  excluded  from  the  final 
margin  analysis.  NSK  claims  that  it  has 
provided  sufficient  evidence  to  reflect 
that  these  sales  are  unusual  in  nature 
due  to  their  significantly  higher  prices 
(than  similar  merchandise).  While 
Torrington  agrees  that  NSKs 
information  reflected  that  the  specific 
sales  under  consideration  were,  indeed, 
prototype  sales.  Torrington  argues  that 
the  Department  should  not  assume  that 
all  sales  classified  as  prototypes  or 
samples  were  outside  the  ordinary 
course  of  trade  based  on  the  information 
submitted  regarding  a  few  prototype 
models.  Torrington  argues  that  the 
Department  should  grant  exclusion  only 
to  those  prototypes  specifically  profiled 
by  NSK  in  its  various  submissions,  but 
not  to  all  claimed  prototype  and  sample 
sales.  Federal-Mogul  argues  that  the 
Department  cannot  consider  sales  to  be 
sample  sales  simply  based  on  low 
quantities  with  high  prices. 

Department's  Position:  NSK  has 
provided  ample  information 
documenting  the  nature  of  its  prototype 
and  sample  sales  and  has  provided 
extensive  data  and  price  history 
information  regarding  some  of  its 
prototypes  and  samples.  As  Torrington 
agrees,  NSK's  data  reflect  that  these 
sales  were  of  prototypes  outside  the 
ordinary  course  of  trade.  It  would  be 
urueasonabje  to  require  information  on 
every  specific  bearing  in  order  to  allow 
its  exclusion  as  outside  the  ordinary 
course  of  trade.  See  Smitb-Corono 
Group  v.  United  States,  713  F  2d.  1568 
(Fed.  Cir.  19183).  Home  market  sales  of 
NSK's  samples  and  prototypes  have 
been  excluded  from  the  home  market 
data  base  for  the  purposes  of  the  final 
margin  calculation. 

Comment  8:  Torrington  argues  that 
NSK's  zero  price  sample  sales  in  the 
U.S.  were  properly  included  in  the 
margin  calculation.  NSK  contends  thai 
such  transactions  do  not  meet  the  legal 
definition  of  a  sale,  and  so  must  not  be 
included  in  the  analysis.  NSK  cites 
section  773(a)(4)(A)  of  the  Tariff  Act. 
which  refers  to  the  commercial 
quantities  for  foreign  market  value  in  its 
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argument  that  a  zero  price  sale  in  the 
U.S.  should  be  disregarded,  as  it  is 
outside  the  ordinary  course  of  trade. 
NSK  also  references  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan.  56  FR 
26054,  26059  (June  6, 1991),  where  zero 
price  sample  sales  were  disregarded 
because  there  was  a  line  item  for  sample 
sales  in  the  indirect  expenses. 

Department's  Position:  We  disagree 
with  NSK  for  the  reasons  set  forth 
below.  As  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Color  Television  Receivers  from 
Korea,  53  FR  24978  (July  1, 1988)  and 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Television 
Receivers,  Monochrome  and  Color,  from 
Japan,  52  FR  8941  (March  20, 1987). 
goods  entered  for  consumption  are 
subject  to  an  Antidumping  duty  order 
wherever  ownership  transfers  from  the 
.  exporter  of  the  goods  to  an  unrelated 
U.S.  purchaser.  Sample  sales,  however, 
fall  outside  the  scope  of  the  review 
when  the  respondent  can  demonstrate 
that  no  transfer  of  ownership  has 
occurred  between  the  exporter  and  the 
unrelated  U.S.  purchaser.  Id  Nothing  on 
record  here  demonstrates,  that  NSK 
maintains  exclusive  ownership  of  the 
subject  merchandise  after  exportation  to 
the  U.S.  NSK's  reference  to  section 
773(a)(4)(A)  in  its  argument  to  exclude 
U.S.  zero  price  sales  is  also  inaccurate, 
as  this  section  of  the  statute  refers 
specifically  to  adjustments  to  foreign 
market  valua  and  not  U.S.  price. 
Furthermore,  at  verification  of  NSK's 
ESP  sales,  it  was  determined  that  the 
line  item  for  samples  covered  only  the 
incidental  expenses  in  delivering  and 
packaging  the  sample,  not  the  actual 
cost  of  the  sample  itself.  Department  of 
Commerce  Verification  Report  for  NSK. 
March  17, 1992,  at  8.  Finally,  the  statute 
and  the  regulations  require  the 
Department  to.  analyze  all  sales  within 
the  period  of  review.  Final  Results  of 
Antidumping  Administrative  Review; 
Color  Television  Receivers  From  the 
Republic  of  Korea.  56  FR  12709  (March 
27, 1991);  Final  Results  of  Antidumping 
Duty  Administrative  Review;  Brass 
Sheet  and  Strip  From  Canada,  55  FR 
31417  (August  2, 1990):  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Portable  Electric  Typewriters 
from  Japan.  56  FR  124079  (April  5. 1991). 
Consequently,  all  U.S.  zero  price  sales 
have  been  included  for  the  final  margin 
calculation.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Ppview;  Antifriction  Bearings  (Other 
1  han  Tapered  Roller  Bearings)  and  Parts 


Thereof  from  the  Federal  Republic  of 
Germany.  56  FR  31713  (July  11, 1991); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Vatee;  Certain  Fresh  Cut 
Flowers  from  Colombia,  52  FR  6847 
(March  5, 1987). 

Comment  7:  NTN-Japan  argues  that 
sample  sales  should  not  be  included  in 
the  FMV  for  purposes  of  the  final  margin 
calculation.  NTN-Japan  also  argues  that 
its  sales  in  the  home  market  where  the 
quantity  sold  is  less  than  five  units  per 
month  should  also  be  excluded  as 
outside  the  ordinary  course  of  trade. 
NTN-Japan  cites  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Tapered  Roller  Bearings,  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  Japan.  57  FR  4960  (February  11. 
1992),  where  such  sales  were  excluded 
based  on  the  fact  that  the  exclusion  of 
the  sales  would  not  meaningfully  affect 
the  results  of  review.  Torrington  argues 
that  NTN-Japan  has  submitted  no 
information  on  the  record  which  would 
substantiate  its  claim  that  sample  sales 
and  sales  outside  the  ordinary  course  of 
trade  should  be  excluded  from  FMV. 
Torrington  points  out  that,  if  the  final 
margin  calculation  in  the  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Tapered  Roller  Bearings,  and 
Parts  Thereof,  Finished  and  Unfinished, 
From  Japan,  57  FR  4960  (February  11. 
1992)  was  not  meaningfully  affected  by 
the  exclusion  of  the  alleged  sample  sales 
and  sales  outside  the  ordinary  course  of 
trade,  there  would  be  no  harm  in 
including  them  in  the  analysis  at  hand, 
especially  in  light  of  the  fact  that  NTN- 
Japan  has  not  provided  even  minimal 
proof  to  support  their  claims.  Torrington 
further  argues  that  many  bearings  are 
sold  in  very  limited  quantities,  and 
NTN-Japan  cannot  unilaterally  decide 
that  sales  of  certain  limited  quantities 
are  outside  the  ordinary  course  of  trade. 

Department's  Position:  NTN-Japan 
provided  insufficient  evidence  in  its 
October  15, 1991  submission  to 
substantiate  its  claim  that  sales  of 
,sample  and  small  quantities  constitute 
sales  made  outside  the  ordinary  course 
of  trade.  Furthermore,  as  in  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Portable 
Electric  Typewriters  from  Japan,  56  FR 
14072  (April  5, 1991),  small  quantity 
home  market  sales  are  not,  in  and  of 
themselves,  indicative  of  sales  not  made 
in  thf  usual  commercial  quantities  and/ 
or  sales  outside  the  ordinary  course  of 
trade.  See  Final  Determination  of  Sales 
at  Less  TTian  Fair  Value;  Certain  Steel 
Pails  ft-om  Mexico,  55  FR  12247  (April  2. 
1990).  These  sales  have  been  included  in 
the  final  margin  calculations. 


Comment  &  Nachi  argues  that  sales  of 
a  certain  model  were  made  outside  the 
ordinary  course  of  trade.  Nachi  refers  to 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  "niereof. 
From  Japan,  57  FR  4979,  4980  (February 
11, 1992),  where  NSK  successfully 
showed  that  a  single  home  market  sale 
of  a  model  was  outside  the  ordinary 
course  of  trade  because  (a)  the  bearing 
was  intended  for  the  U.S.  maricet  and  (b) 
there  was  only  one  other  home  market 
sale  of  that  model  since  1974.  Nachi 
claims  that  the  facts  surrounding  its 
single  home  market  sale  (during  the 
sample  period)  of  a  certain  model  are 
similar  to  the  facts  in  the  TRB  case. 
Nachi  claims  that  its  nomenclature 
reflects  that  it  is  a  special  design  and 
was  built  exclusively  for  a  large  U.S. 
customer.  Nachi  then  goes  on  to  say 
that,  although  this  product  was  designed 
exclusively  for  one  customer,  it  was  sold 
to  at  least  two  U.S.  customers.  Nachi 
points  out  that  only  one  unit  of  the 
model  was  sold  in  the  home  market 
during  the  period  of  review  and,  since 
1984,  only  five  sales  have  been  made  in 
the  home  market.  Nachi  argues  that  the 
unusual  nature  of  the  transaction  is 
apparent  from  the  customer  code,  as  it 
appears  under  a  miscellaneous  new 
customer  code,  which  encompasses  a 
very  small  percentage  of  home  market 
sales. 

Torrington  claims  that  the  decision  in 
TRBs  to  exclude  one  home  market  sale 
is  distinguishable  from  the  facts  in  this 
case.  Torrington  points  out  various 
differences  (frequency  of  sales,  time 
frames,  etc.).  Torrington  argues  that,  if 
the  Department  does  find  TRBs  to  be 
applicable,  Nachi's  claims  are 
unsubstantiated  by  the  evidence  of 
record  and  are  inconsistent.  Torrington 
claims  that,  while  Nachi  says  that  the 
model  in  question  was  custom-built  for  a 
single  U.S.  customer,  it  was  obnously 
sold  to  at  least  two  customers. 
Torrington  argues  that  the  evidence 
suggests  that,  although  custom  built,  the 
model  is  offered  for  sale  to  any 
customer  with  a  similar  application  or 
need.  Further,  Torrington  argues  that 
Nachi  has  neither  provided 
documentary  evidence  to  support  its 
claim  that  the  model  was  sold  to  a  single 
home  market  customer  during  the  period 
of  review,  nor  has  it  provided  any 
information  about  the  particular 
customer  code  in  question.  Torrington 
also  argues  that  Nachi  has  not  provided 
documentary  evidence  to  support  its 
claims  that  only  one  unit  of  the  model  in 
question  was  sold  during  the  period  of 
review  and  that  there  were  only  five 
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transactions  involving  the  model  since 
1984. 

Department's  Position:  Evidence  on 
the  record  demonstrates  that  Nachi  sold 
only  one  unit  of  the  model  in  question 
during  the  sampled  months  of  the  period 
of  review.  The  facts  in  this  case  are 
analogous  to  those  of  the  TRB  case  in 
that  the  bearing  in  question  was 
intended  for  the  U.S.  market.  The 
nomenclature  of  the  model  indicates 
that  it  is  a  specially  designed  bearing 
intended  for  the  U.S.  market,  and  there 
was  only  one  transaction  (of  one  unit)  in 
the  home  market.  In  addition,  there  were 
only  five  home  market  sales  of  the 
model  since  1984.  and  it  involved  a 
small  quantity  on  a  spot  basis  in 
unusual  circumstances.  This  evidence 
indicates  that  the  transaction  was  made 
outside  the  ordinary  course  of  trade. 
Consequently,  we  have  disregarded  this 
particular  transaction  in  the  home 
market  for  the  purposes  of  final  margin 
calculations. 

Comment  9:  Nachi  argues  that,  if  the 
single  sale  of  a  home  market  model  is 
found  to  be  in  the  ordinary  course  of 
trade,  an  adjustment  should  be 
calculated  to  reflect  the  difference  in 
price  resulting  from  the  difference  in 
quantity.  Nachi  has  provided  a  table 
reflecting  the  difference  between  prices 
and  quantities  in  the  U.S.,  but  was  not 
able  to  provide  the  same  data  in  the 
home  market,  as  there  was  only  one  sale 
during  the  sample  period.  Torrington 
claims  that  Nachi's  argument  that  an 
adjustment  to  foreign  market  value  is 
required  due  to  differences  in  prices 
resulting  from  vastly  different 
quantities,  according  to  19  CFR  353.55,  is 
invalid,  as  Nachi  has  not  provided 
evidence  reflecting  the  industry-  practice 
in  )apan  (one  of  the  factors  of 
consideration  ig  allowing  the 
adjustment).  Torrington  further  cites  the 
Study  of  Antidumping  Adjustments 
Methodology  and  Recommendations  For 
Statutory  Change,  at  35-36  (ITA  1985), 
and  claims  that  Nachi  has  neither 
shown  that  they  have  been  granting 
quantity  discounts  in  the  home  market 
for  at  least  twenty  percent  of  such  or 
similar  merchandise,  nor  demonstrated 
that  the  cost  differences  are  specifically 
attributable  to  the  difference  in 
quantities.  Torrington  claims  that  Nachi 
has  provided  no  supporting  evidence  for 
tables  submitted  on  page  16  of  their  case 
brief. 

Department 's  Position:  As  this 
transaction  has  been  excluded  due  to 
being  sold  outside  the  ordinary  course  of 
trade,  the  issue  raised  by  this  comment 
is  moot.  See  Comment  8  above. 


12.  Further  Processing 

Federal-Mogul  contends  that  the 
Department  erred  in  its  consideration  of 
packing  of  merchandise  further 
manufactured  by  SKF-Italy  in  the  United 
States.  Although  the  Department 
included  the  cost  of  packing  in  the  home 
market  for  export  to  the  United  States, 
the  Department  failed  to  include  SKF- 
Italy's  repacking  in  the  United  States  in 
jts  calculation  of  U.S.  further 
manufacturing.  In  addition,  Federal- 
Mogul  asserts  that  in  considering  SKF* 
Italy's  HM  cost  of  manufacturing  the 
Department  erroneously  includes  the 
variable  "USPACK"  which  is  comprised 
of  packing  materials  and  labor  incurred 
in  Italy.  Federal-Mogul  states  that 
"USPACK"  relates  only  to  sales  of 
complete  AFBs  in  the  U.S.  and  not  the 
imported  part  under  consideration. 

Deportment's  Position:  We  agree  with 
Federal-Mogul.  The  cost  of  repacking  in 
the  United  States  should  be  included  in 
the  cost  of  further  processing  incurred  in 
the  United  States.  We  have  made  this 
change  for  these  final  results  of  review. 
However,  we  disagree  with  Federal- 
Mogul's  statement  that  U.S.  packing 
incurred  in  the  home  market  was 
incurred  on  finished  bearings  only. 
Therefore,  the  Department  has  amended 
the  margin  analysis  program  by 
including  U.S.  repacking  expenses  and 
replacing  home  market  packing  with 
SKF's  packing  in  Italy  for  export  to  the 
United  States.  SKF's  export  packing 
represents  packing  expenses  incurred  in 
Italy  for  shipment  to  the  United  States  of 
both  finished  AFBs  or  parts  to  be  further 
manufactured  and  is  therefore  an 
appropriate  addition  to  the  home  market 
portion  of  further-manufactured 
merchandise. 

Comment  2:  SKF-Italy  comments  that 
the  cost  of  production  for  further- 
manufactured  sales  incorrectly  double- 
counts  packing  costs.  This  double- 
counting  of  packing  costs  occurs 
because  packing  expenses  are  included 
in  a  variable  for  packing  costs  incurred 
in  Italy  ("ECOPCOPT")  and  are  also 
added  to  both  the  home  market  and  US. 
portion  of  further-manufactured 
merchandise  later  in  the  program. 

Department's  Position:  The 
Department  has  amended  the  margin 
analysis  program  to  eliminate  the 
double  counting  of  packing  expenses. 
Packing  expenses  of  exported  parts  to 
be  further  manufactured  are  added  to 
the  cost  of  production  when  defining  the 
cost  of  home  market  manufacturing. 

Comment  3:  NSK  contends  that  the 
Department  should  reverse  its  decision 
to  analyze  imported  parts  which  are 
further  processed  after  importation  into 
the  U.S.  NSK  asserts  that  the 


Department  should  base  the  dumping 
margin  for  imported  parts  on  the  margin 
calculated  for  imported  finished 
bearings  of  the  same  class  or  kind.  NSK 
argues  that  section  772(e)(3)  of  the  Tariff 
Act  instructs  the  Department  to  analyze 
parts  imported  into  the  U.S.  and  further 
processed  "unless  the  product  ultimately 
sold  to  an  unrelated  purchaser  contains 
a  significant  amount  by  quantity  or 
value  of  the  imported  product."  S.  Rep. 
No.  1298,  93d  Cong.,  2d  Sess.  172-73, 
reprinted  in  1974  U.S.S.C.A.N.  7185, 
7310.  NSK  points  out  that  in  the  first 
review  of  AFBs  the  Department 
concluded  that  it  was  not  necessary  to 
analyze  further-processed  merchandise 
and  Torrington  did  not  object  at  that 
time  to  the  Department's  decision.  See 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Antidumping 
Duty  Administrative  Reviews; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Japan,  56  FR  11186, 11187- 
88  (March  15, 1991);  Final- 
Determinations  of  Sales  at  Less  Than 
Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany,  54  FR  18992. 19028-29  (May  3, 
1989).  NSK  submits  that  its  imports  of 
parts  and  components  have  decreased 
since  the  fi.st  review  of  AFBs.  NSK 
concludes  that  the  Department  can 
properly  decide  not  to  conduct  dumping 
analysis  of  imported  parts  separately 
from  finished  AFBs  where  the  imported 
content  is  not  significant. 

Torrington  argues  that  the  first  revievj; 
and  the  LTFV  investigation  were 
completed  on  demanding  and 
burdensome  schedules.  Torrington 
points  out  that  the  Department  has 
included  an  analysis  of  further- 
processed  merchandise  in  Tapered 
Roller  Bearings  from  Japan.  Torrington 
contends  that  absent  a  bearing-by- 
bearing  analysis  of  the  significance  of 
value  added  through  further 
manufacturing  in  the  U.S.,  it  is 
impossible  for  anyone  to  determine  the 
significance  or  insignificance  of  U.S. 
further  manufacturing.  Therefore,  the 
Department  acted  reasonably  and 
consistently  with  past  practice  in 
analyzing  parts  imported  into  the  U.S. 
and  further  processed  prior  to  sale  to  an 
unrelated  party. 

Department's  Position:  We  agree  with 
Torrington.  Our  decision  not  to  examine 
further-processed  bearings  in  the  first 
review  was  based  on  the  particular 
circumstances  of  that  review,  as 
reflected  in  the  record.  However,  in  this 
review,  as  a  result  of  allegations 
received  from  Torrington  and  Federal- 
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Mogul,  we  have  decided  to  examine 
these  sales  to  determine  if  any  pricing 
patterns  have  developed  as  a  result  of 
our  decision  in  the  first  review.  In 
addition,  we  agree  that  absent  an 
examination  of  these  transactions,  we 
have  no  basis  to  declare  them 
significant  or  otherwise.  Therefore,  we 
have  included  antifriction  bearing  parts 
which  are  further  processed  after 
importation  into  the  United  States  in  our 
margin  analysis. 

J3.  Packing  mid  Movement  Expenses 

Comment  1:  Torrington  asserts  that 
the  Department  should  use  BIA  for  FAG- 
Italy's  and  FAG-UK's  U.S.  packing 
material  and  packing  labor  expenses 
because  FAG  allocated  these  expenses 
over  all  saleii,  instead  of  reporting 
customer-  or  transaction-speciHc 
expenses.  Moreover,  FAG  indicated  that 
it  was  impossible  to  isolate  these 
expenses  for  Italian  ball  bearings  only 
or  UK-made  ball  bearings  and 
cylindrical  roller  bearings  only. 
Torrington  suggests  that  the  Department 
use  the  greater  of  the  amount  reported 
by  FAG  in  the  investigation  or  first 
review,  or  the  highest  amount  for  these 
adjustments  as  reported  by  any  other 
Italian  or  UK  company  for  the 
corresponding  class  or  kind  of 
merchandise  in  this  review  as  BIA  for 
FAG's  packing  material  and  labor 
expenses.  FAG-Italy  and  FAG-UK 
respond  that  the  Department  has 
historically  accepted  reasonable 
allocations  over  all  sales  instead  of 
transaction-by-transaction  reporting  of 
expenses.  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Industrial  Belts 
from  Singapore,  54  FR  15489  (April  18. 
1989).  Further,  this  allocation 
methodology  was  verified  and  accepted 
in  the  first  review. 

Department's  Position:  We  have  no 
evidence  that  FAG's  allocation 
methodology  is  unrepresentative  of  its 
actual  experience  and  believe  that  FAG 
has  made  an  effort  to  allocate  this 
expense  in  a  reasonable  and  accurate 
manner. 

Comment  ^:  Federal-Mogul  maintains 
that  the  Department  should  not  deduct 
home  market  packing  from  foreign 
market  value  because  SNR  has  not 
demonstrated  that  a  specific  agre-sment 
pertained  to  every  sale  indicating  that 
packing  expenses  were  included  in  the 
price.  According  to  Federal-Mogul,  SNR 
allocated  its  packing  material  and  labor 
expenses  across  all  sales,  although 
SNR's  general  conditions  df  sale 
indicate  that  packing  is  not  included  in 
the  price  unless  the  agreement  includes 
a  specific  agreement  to  the  contrary. 

Department 's  Position:  We  verified 
SNR-France's  packing  material  and 


labor  expenses  and  are  satisfied  that  the 
company  allocated  this  expense  only 
across  relevant  transactions. 

Comment  3:  Federal-Mogul  contends 
that  the  Department  should  increase 
SNR-France's  U.S.  packing  material 
expense  since  the  company  indicated 
that  these  expenses  were  greater  than 
those  incurred  for  home  market  sales, 
but  failed  to  properly  quantify  the 
difference  in  its  submission.  SNR 
maintains  that  bearings  are  packed  in 
the  same  crates  regardless  of 
destination,  although  SNR  uses  airbags 
for  export  sales.  SNR-France  notes  that 
it  keeps  track  of  airbags  purchased 
yearly  but  is  not  able  to  distinguish 
between  airbags  purchased  for  bearings 
during  the  POR  and  airbags  purchased 
for  bearings  outside  the  POR. 

Department's  Position:  We  agree  with 
Federal-Mogul  and  have  added  the 
expense  incurred  for  airbags  for  U.S. 
merchandise  for  the  final  results. 

Comment  4:  Federal-Mogul  maintains 
that  the  Department  should  recalculate 
SNR's  U.S.  packing  labor  expense.  SNR 
reported  a  percentage  of  U.S.  warehouse 
salaries  as  packing  labor  expenses  in 
the  U.S..  but  the  company  omitted  fringe 
benefits  from  the  quantification  of  the 
labor  expense  shown  in  the  response 
and  on  the  tape  submission.  SNR  argues 
that  the  cost  of  fringe  benefits  was 
already  included  in  SNR-USA's 
allocation. 

Department's  Position:  We  consider 
the  fiinge  benefits  of  the  warehouse 
personnel  to  be  a  part  of  the  expense 
associated  with  packing  merchandise 
for  shipment  to  the  customer.  Contrary 
to  SNR's  assertion,  it  did  not  include 
fringe  benefits  in  its  packing  labor 
expense.  We  have,  therefore,  added  this 
amount  to  the  U.S.  packing  labor 
expense  for  the  final  results. 

Comment  5:  Federal-Mogul  contends 
that  NSK  imderstated  its  U.S.  repacking 
expense  and  overstated  its  U.S.  indirect 
selling  expenses  by  including  U.S. 
repacking  expense  in  the  U.S.  indirect 
selling  expenses.  The  Department 
should  make  a  downward  adjustment  to 
the  other  indirect  selling  expenses  and 
an  upward  adjustment  to  U.S.  repacking 
expense  by  the  same  factor.  If  the 
Department  does  not  make  the  above 
adjustments,  the  Department  should 
treat  the  U.S.  indirect  selling  expense  as 
a  direct  expense.  NSK  maintains  that 
repacking  labor  cannot  be  separately 
identified  in  any  way.  In  any  event,  the 
portion  of  warehousing  labor  that  is 
associated  with  repacking  for  sale  in  the 
U.S.  is  de  minimis,  because  imported 
merchandise  is  normally  shipped  from 
the  U.S.  warehouse  in  its  original 
containers. 


Department's  Position:  We  agree  that 
NSK  overstated  its  U.S.  indirect  selling 
expense.  We  have  reduced  NSK's 
indirect  selling  expense  by  the  amount 
of  U.S.  repacking  labor  using  the  factor 
NSK  provided.  We  used  the  same  factor 
to  create  the  U.S.  repacking  labor 
expense  which  was  deducted  from  U.S. 
price. 

Comment  &•  Torrington  argues  that  the 
Department  erred  in  making  a  direct 
expense  adjustment  to  foreign  market 
value  for  domestic  pre-sale  freight 
because  this  expense  cannot  be  directly 
hnked  to  specific  sales.  Torrington 
maintains  that  while  section  772(d)(2)(A) 
and  19  CFR  353.41(d)(2)(i)  instruct  the 
Department  to  adjust  the  U.S.  price  for 
all  inland  freight  expenses,  there  is  no 
corresponding  provision  to  make  such 
an  adjustment  to  foreign  market  value. 

FAG,  Koyo.  NSK,  and  SKF  contend 
that  the  Department's  decision  to  deduct 
pre-sale  inland  freight  expenses  from 
foreign  market  value  is  in  keeping  with 
the  Department's  past  practice.  Koyo 
and  NSK  assert  that  Torrington's 
argument  has  been  refuted  by  the  U.S. 
Court  of  International  Trade's  decision 
in  The  Ad  Hoc  Committee  of  AZ-NM- 
TX-Fl  Producers  of  Gray  Portland 
Cement  v.  United  States.  No.  90-10- 
00508.  Slip  Op.  92-24  (CIT  March  5. 
1992).  These  respondents  maintain  that 
it  is  necessary  to  deduct  pre-sale  inland 
freight  from  the  home  market  price  as 
well  as  the  U.S.  price  in  order  to 
establish  an  accurate  and  meaningful 
comparison  by  using  U.S.  and  home 
market  ex-factory  prices  as  a  basis  of 
comparison.  Koyo  adds  that  while  the 
U.S.  antidumping  law  clearly  prescribes 
mandatory  adjustments  to  the  U.S.  price, 
the  law  does  not  preclude  these 
adjustments  from  the  calculation  of 
foreign  market  value.  Instead,  the 
definition  of  foreign  market  value  allows 
the  Department  to  adjust  for 
circumstances  of  sale  which  are  directly 
related  to  home  market  sales  under 
consideration. 

Department's  Position:  We  agree  with 
respondents.  In  keeping  with  the 
Department's  decision  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Gray  Portland  Cement  and 
Clinker  from  Mexico,  55  FR  29244  (July 
18, 1990),  we  determined  that  pre-sale 
freight  should  be  treated  as  a  movement 
expense  and  deducted  from  foreign 
market  value.  Pre-sale  and  post-sale 
movement  expenses  are  treated  in  the 
same  manner  in  the  calculation  of  an  ex- 
factory  U.S.  price.  These  expenses  must 
be  treated  in  a  similar  manner  in  the 
home  market  to  ensure  an  equitable 
price-to-price  compariijon. 
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Comment  7:  Federal-Mogul  contends 
that  the  Department  should  deduct  from 
U.S.  price  air  freight  costs  for  one 
shipment  for  which  Meter  did  not 
receive  reimbursement  for  air  freight 
costs.    • 

Department's  Position:  We  agree  with 
Federal-Mogul.  We  deducted  from  U.S. 
price  air  freight  for  that  one  shipment  for 
which  Meter  was  not  reimbursed. 

Comment  8:  Federal-Mogul  argues 
that  the  Department's  verification  report 
for  Meter  indicated  that  Meter  had 
allocated  incorrectly  its  additional  U.S. 
inland  freight  expense  and  the  company 
had  agreed  to  submit  a  revised  tape 
containing  the  correct  allocation  for  this 
expense.  Federal-Mogul  contends  that 
the  Department  should  use  the  highest 
value  for  this  expense  as  BIA  for  all 
transactions  which  incurred  this 
expense  since  the  company's  February 
25, 1992  tape  submission  did  not  reflect 
the  revised  allocation  methodology. 
Meter  maintains  that  the  correct 
additional  U.S.  inland  freight  expense 
was  included  in  the  January  24. 1992 
submission,  which  was  verified.  The 
February  25, 1992  submission  included 
the  correct  additional  U.S.  inland  freight 
expense. 

Department's  Position:  We  agree  with 
Meter.  The  correct  additional  U.S. 
inland  freight  expense  was  included  in 
the  January  24, 1992  submission.  Our 
verification  confirmed  this.  The 
February  25, 1992  submission  also 
included  the  correct  allocation. 

Comment  9:  Federal-Mogul  contends 
that  the  Department  should  treat  SKF- 
Italy's  export  selling  expenses  as  direct 
selling  expenses  for  U.S.  sales  because 
SKF  included  domestic  inland  pre-sale 
freight  in  export  selling  expenses. 
Federal-Mogul  asserts  that  the 
Department  has  advised  the  U.S  Court 
of  International  Trade  that  domestic 
inland  pre-sale  freight  is  a  movement 
expense  which  must  be  subtracted  from 
U.S.  price.  SKF  asserts  that  domestic 
inland  pre-sale  freight  has  been  treated 
consistently  and,  therefore,  no 
advantage  has  been  gained  in  the 
calculation  of  U.S.  price  versus  FMV. 
SKF  further  asserts  that  the  Department 
accepted  SKF's  methodology  in  the  first 
review. 

Department 's  Position:  The 
Department  considers  domestic  pre-sale 
freight  a  movement  expense  to  be 
deducted  in  the  calculation  of  USP. 
Because  SKF  failed  to  report  domestic 
pre-sale  freight  separately  and  included 
the  expense  as  part  of  export  selling 
expenses,  the  Department  has  used,  as 
BIA,  the  higher  of  FAG-Italy's  expense 
rate  domestic  pre-sale  freight  rate  and 
deducted  it  from  USP  as  a  movement 
expense.  For  the  final  results,  we  treated 


the  export  selling  expenses  as  indirect 
selling  expenses. 

Comment  10:  Federal-Mogul  argues 
that  the  Department  should  treat  SKF- 
Italy's  bonded  warehouse  expenses  as 
movement  expenses,  because  the 
bonded  warehouse  exists  solely  to 
accommodate  PP  sales  to  one  customer. 
SKF  asserts  that  the  bonded  warehouse 
expenses  consist  of  pre-sale 
warehousing  and,  according  to  the 
Department's  practice,  such  expenses 
are  considered  indirect  selling  expenses. 

Department's  Position:  We  agree  that 
SKFs  bonded  warehousing  expenses 
were  inctirred  prior  to  the  date  of  sale. 
Consistent  %vith  our  longstanding 
practice,  we  treated  these  expenses  as 
indirect  selling  expenses.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished 
from  Japan,  52  FR  30700  {August  17, 
1990);  NTN  Bearing  Corp.  of  America, 
American  NTN  Bearing  Manufacturing 
Corp.,  and  NTN  Toyo  Bearing  Co.,  Ltd. 
V.  U.S.  and  Timken  Co.,  747  F.  Supp.  726 

(crr  1990). 

Comment  11:  Federal-Mogul  contends 
that  the  Department  should  use  the 
factor  reported  in  the  narrative  portion 
of  SKF-France's,  SKF-UK's  and  SKF- 
Italy's  responses  to  generate  U.S.  inland 
insurance  expenses  for  SKF's  U.S. 
inland  insurance.  SKF  assigned  "zero" 
to  the  U.S.  inland  insurance  variable, 
because  it  claimed  it  was  de  minimis. 
However,  SKF  reported  other  U.S. 
movement  expenses  where  the 
percentage  adjustment  factor  is  even 
lower  than  the  one  reported  for  U.S. 
inland  insurance.  SKF  argues  that  its 
U.S.  inland  insurance  is  insignificant  by 
any  standard  and  should  be 
disregarded. 

Department's  Position:  We  agree  that 
SKF  understated  the  amounts  of  U.S. 
inland  insurance  on  its  computer  tape. 
We  have  used  the  factor  provided  by 
SKF  to  calculate  U.S.  inland  freight  and 
deducted  this  amount  from  U.S.  price  for 
the  final  results. 

Comment  12:  Torrington  argues  that 
the  Department  should  use  BIA  for  SKF- 
Germany's,  SKF-Sweden's,  and  SKF- 
UK's  ocean  freight.  U.S.  inland  freight, 
U.S.  brokerage  and  handling  expenses, 
and  U.S.  Customs  duty.  Contrary  to  the 
instructions  in  the  Department's 
deficiency  letter,  SKF  failed  to  report 
these  movement  expenses  on  a 
transaction-by-fransaction  basis,  or 
provide  average  figures  based  on 
reasonable  allocations,  or  at  a  minimum, 
demonstrate  that  its  selections  of 
sample  expenses  were  reasonable.  SKF 
asserts  that  SKFs  U.S.  accounting  and 
warehouse  systems  do  not  separately 
identify  the  expense  or  weight 


associated  with  these  movement 
expenses.  In  order  to  report  these 
expenses  as  required  by  the 
Department.  SKF  manually  compiled 
records  from  various  sources  for  a 
representative  sample.  The  Department 
has  previously  verified  SKF's  sample 
and  has  been  satisfied  that  this  is 
indeed  a  representative  sample. 

Department's  Position:  Although  the 
Department  prefers  expenses  to  be 
reported  on  a  transaction-by-transaction 
basis,  reasonable  allocations  are 
acceptable.  The  five  sampled  months 
chosen  by  SKF  to  sample  the 
aforementioned  expenses  include  at 
least  one  month  in  each  quarter  of  the 
review  period.  This  methodology  is 
identical  to  the  methodology  verified  for 
the  last  review  and  found  to  be 
representative  of  actual  expenses 
incurred.  We  have  accepted  SKF's 
ocean  freight  U.S.  inland  freight,  U.S. 
brokerage  and  handling  expenses,  and 
U.S.  Customs  duty  expenses  as  reported. 
Comment  13:  Torrington  maintains  the 
Department  should  assign  a  BIA  rate  in 
lieu  of  Koyo's  air  freight  allocation 
because  the  company  failed  to  allocate 
its  expense  on  a  transaction-specific 
basis  as  required  by  the  Department's 
deficiency  letter.  Koyo  counters  that  the 
Department  should  continue  to  accept 
its  allocation  methodology.  Koyo 
indicates  in  its  response  that  its  air 
freight  expenses  were  not  incxured  on  a 
transaction-  or  customer-specific  basis, 
and  therefore  it  would  not  be 
appropriate  to  allocate  it  on  a 
transaction-specific  basis. 

Department's  Position:  We  have 
accepted  Koyo's  allocation  of  its  air 
freight  expense  as  reasonable.  For  the 
final  results,  we  have  used  Koyo's  air 
freight  expense  as  reported,  since  there 
is  no  evidence  on  the  record  to  conclude 
that  Koyo's  allocation  methodology  is 
not  representative  of  the  company's 
actual  experience. 

Comment  14:  Nachi  contends  that  the 
Department's  selection  of  U.S.  sample 
weeks  resulted  in  a  disproportionate 
and  unrepresentative  selection  of  U.S. 
sales  which  incurred  air  freight 
expenses,  and  that  the  Department 
should  eliminate  all  ESP  sales  which 
incurred  air  freight  expenses  from  its 
calculation  of  Nachi's  dumping  margin. 
Torrington  maintains  that  section  777A 
requires  that  the  Department  use 
sampling  and  averaging  methodologies 
which  produce  results  which  are 
representative  of  the  sales  under 
consideration,  rather  than  results 
representative  of  underlying 
adjustments  and  charges.  Nachi  has  not 
demonstrated  that  the  Department's 
methodology  failed  to  produce 
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representative  transactions.  Moreover, 
Torrington  adds  that  Nachi  is  suggesting 
the  Department  is  required  to  test 
whether  every  circumstance-of-sale 
adjustment  occurred  evenly  throughout 
the  period  of  review. 

Department's  Position:  The 
Department  agrees  with  Torrington.  In 
choosing  a  random  time-sampling 
methodology,  we  have  acted  within  the 
authority  granted  to  the  Department 
under  section  777A  to  "use  averaging 
and  generally  recognized  sampling 
techniques."  Nachi  does  not  argue  that 
the  time-sampling  technique  in  general 
produces  unrepresentative  results,  but 
that  the  particular  sample  selected  using 
this  technique  has  an  air  freight 
anomaly  which  must  be  adjusted. 
However,  insofar  as  the  Department  has 
selected  a  representative  sample,  that 
sample  must  be  considered  to  be 
reflective  of  the  broad  range  of  Nachi's 
sales  transactions.  Therefore,  acting 
upon  Nachi's  proposals  would 
compromise  this  sample  and  skew  the 
results. 

Comment  15:  Federal-Mogul  maintains 
that  Asahi  reported  Japanese  Bearing 
Inspection  Institute  (JBII)  charges, 
containerization  expenses,  paid  to  an 
unrelated  subcontractor  which  puts  the 
merchandise  in  containers  for  shipment, 
and  miscellaneous  expenses  (e.g.  bank 
charges,  L/C  charges,  etc.)  as  export 
selling  expenses.  Federal-Mogul  asserts 
that,  consistent  with  section  772(d)(1)(A) 
of  the  Tariff  Act,  the  Department  should 
treat  Asahi's  IBII  and  containerization 
expenses  as  movement  expenses 
because  these  charges  are  costs 
"incidental  to  placing  the  merchandise 
in  condition,  packed  ready  for  shipment 
to  the  United  States"  and,  thus,  should 
be  deducted  from  USP  as  a  movement 
expense. 

Department's  Position:  We 
reallocated  Asahi's  export  selling 
expenses,  extracting  ]BI1  and 
containerization  expenses.  For  the  final 
results,  we  treated  JBII  fees  as  direct 
selling  expenses,  containerization 
charges  as  packing  expenses,  and  the 
miscellaneous  expenses  (e.g..  bank 
charge  and  L/C  charges)  as  indirect 
selling  expenses. 

Comment  16:  Federal-Mogul  maintains 
that  the  Department  should  set  SNR's 
home  market  inland  freight  variable  to 
zero  for  all  transactions  with  FOB  as  the 
term  of  sale  because  SNR  allocated 
inland  freight  expenses  across  all  sales 
even  though  it  did  not  incur  it  for  FOB 
sales.  In  addition,  Federal-Mogul 
contends  that  the  Department  should 
reallocate  SNR's  U.S.  inland  freight  only 
to  non-FOB  sales  since  the  company 
allocated  this  expense  across  all  sales 
but  only  incurred  it  for  non-FOB 


transacti(His.  SNR  responds  that  its 
response  was  verified  and  the 
appropriateness  of  its  allocation 
methodology  has  been  discussed  in 
previous  submissions. 

Department's  Position:  We  agree  with 
Federal-Mogul  that  SNR  allocated  HM 
and  U.S.  inland  freight  across  all  sales, 
although  inland  freight  was  incurred  for 
only  a  portion  of  the  sales.  Contrary  to 
SNR's  assertion,  we  did  not  verify  its 
overall  freight  expenses.  For  the  hnal 
results,  we  have  assigned  freight 
expenses  only  to  those  sales  on  which 
they  were  incurred. 

Comment  17:  Federal-Mogul  contends 
that,  at  a  minimum,  the  Department 
should  treat  SNR's  export  selling 
expense  variable  as  a  direct  selling 
expense.  Since  SNR-USA  indicated  that 
it  did  not  incur  domestic  brokerage  and 
handling,  domestic  inland  pre-sale 
freight,  and  international  freight 
expenses,  SNR-France  either  reported 
these  expenses  on  the  home  market 
sales  tape  and  hence  they  were 
improperly  deducted  from  foreign 
marked  value,  or  SNR  improperly 
included  these  freight  expenses  in  the 
export  selling  expense  variable  which 
contained  the  only  expenses  for  U.S. 
sales  incurred  by  SNR-France.  SNR 
contends  that  its  response  was  verified 
and  the  appropriateness  of  its  allocation 
methodology  was  discussed  in  previous 
submissions. 

Department's  Position:  We  are 
satisfied  that  SNR  accurately  reported 
its  export  selling  expenses.  At 
verification  of  SNR-France,  we 
examined  the  documentation  of  the  cost 
center  dedicated  to  subsidiary  expenses. 
In  some  instances.  SNR-France  paid 
transportation  charges,  but  was 
subsequently  reimbursed  by  SNR-USA. 
SNR  France  did  not  incur  brokerage  and 
handling  charges  or  "international" 
freight  charges  in  France.  Expenses 
incurred  in  France  on  behalf  of  U.S. 
sales  are  recorded  under  domestic 
inland  insurance  and  domestic  inland 
freight  on  the  U.S.  sales  tape.  For  the 
tmal  results,  we  used  SNR's  freight 
expenses  as  reported. 

Comment  18:  Federal-Mogul  contends 
that  the  Department  should  reallocate 
SNR's  U.S.  brokerage  and  handling  and 
U.S.  Customs  duty  expenses  because 
SNR  substantially  understated  these 
expenses.  Federal-Mogul  contends  that 
SNR  reported  expenses  associated  with 
the  much  smeller  universe  of  AFBs 
entered,  but  has  allocated  them  over  the 
much  larger  universe  of  AFBs  sold. 
SNR-USA  counters  that  U.S.  brokerage 
and  handling  and  U.S.  Customs  duty 
was  calculated  as  a  percentage  of 
entered  value. 


SNR  knows  the  total  entered  value  of 
all  types  of  bearings  and  the  total  for 
these  expenses.  It  cannot,  however, 
segregate  this  expense  for  AFBs  as 
opposed  to  TRBs.  SNR  further  argues 
that  it  is  not  relevant  whether  U.S. 
brokerage  and  handling  and  Customs 
duties  are  reported  as  a  percentage  of 
SNR-USA's  selling  price  or  as  a 
percentage  of  entered  value.  The  result 
is  mathematically  neutral  because  the 
same  dollar  amount  of  U.S.  Customs 
duties  will  be  collected.  Moreover,  SNR 
contends  that  its  response  was  verified 
and  the  appropriateness  of  its  allocation 
methodology  was  discussed  in  a 
previous  submission. 

Department's  Position:  Contrary  to 
SNR's  statement,  the  Department  did 
not  verify  U.S.  brokerage  and  handling 
and  U.S.  Customs  duty  expenses. 
However,  we  agree  with  SNR  that  it  did 
not  allocate  these  expenses  over  total 
sales  as  claimed  by  Federal-Mogul. 
Instead.  SNR  allocated  them  over 
entered  value.  For  the  final  results,  we 
used  SNR's  U.S.  brokerage  and  handling 
and  U.S.  Customs  duty  expenses  as 
reported,  because  we  determined  that 
the  allocation  methodology  was 
reasonable. 

Comment  19:  Federal-Mogul  maintains 
that  the  Department  should  disallow 
FAG-Italys.  FAG-UK's,  and  FAG- 
Germany's  upward  adjustment  to  U.S. 
price  arising  from  some  shipments  for 
which  the  customer  repays  FAG-US  for 
freight  expenses  incurred  and  prepaid 
by  FAG.  Since  FAG  reported  freight 
reimbursements  on  a  transaction- 
specific  basis,  but  allocated  freight 
expenses  over  all  U.S.  sales,  the  freight 
cost  deducted  from  U.S.  price  may  be 
much  less  than  the  amount  of  freight 
reimbursement  added  to  the  U.S.  price. 
As  a  result  FAG  could  be  granted  a 
substantial  artificial  increase  in  U.S. 
price  which  masks  dumping  margins. 
FAG-Germany,  FAG-UK.  and  FAG-ltaly 
respond  that,  contrary  to  Federal- 
Mogul's  argument,  it  reported  prepaid 
freight  expenses  incurred  by  FAG  and 
reimbursement  from  the  customer  on  a 
transaction-specific  basis.  In  some 
cases,  the  amount  of  reimbursement 
received  by  FAG  was  greater  than  the 
amount  paid  by  FAG  since  it  actually 
made  money  on  the  freight  charges.  For 
the  final  results,  the  Department  should 
continue  to  add  the  amount  of  freight 
reimbursement  to  U.S.  price  after 
subtracting  the  amount  of  freight  paid 
for  by  FAG. 

Department's  Position:  We  disagree 
with  Federal-Mogul.  Based  on  the 
information  provided  by  FAG  regarding 
its  freight  expenses,  we  have 
determined  that  FAG's  allocation  of 
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freight  charges  is  reasonable  and 
complete.  Simply  because  the  majority 
of  FAG's  U.S.  freight  expenses  are 
allocated  does  not  preclude  a 
respondent  from  reporting  other  revenue 
received  upon  reimbursement  from  an 
unrelated  customer  on  an  actual  basis. 
Whenever  possible,  the  Department's 
preference  remains  sales-specific 
reporting  of  this  expense.  Federal- 
Mogul's  concern  that  FAG  may  be 
masking  dumping  margins  through  the 
reporting  of  other  revenue  is  not 
supported  by  the  record  or 
Departmental  reporting  requirements. 

Comment  20:  Torrington  contends  that 
the  Department  should  use  BIA  for  the 
freight  expense  absorbed  by  SKF-USA 
on  account  of  some  sales  to  U.S. 
customers  because  it  is  unclear  from  the 
company's  response  whether  it  correctly 
reported  this  expense.  SKF-Sweden 
replies  that  in  its  supplemental  response 
it  explained  that  it  assigned  a  freight 
expense  to  all  sales  to  automotive 
aftermarket  customers  which  might  have 
incurred  this  expense,  even  though  SKF 
knew  that  it  did  not  absorb  the  freight 
expense  for  some  of  these  sales. 
Similarly,  for  all  OEM  customers  for 
whom  it  absorbed  freight  expenses.  SKF 
reported  a  freight  expense.  For 
industrial  aftermarket  customers,  SKF 
calculated  customer-specific  average 
weekly  sales  values  to  determine 
whether  the  purchase  attained  the 
minimum  weekly  sales  value  required 
for  SKF  to  absorb  the  freight  expense.  If 
anything,  SKF  overreported  this 
expense.  In  addition,  this  methodology 
was  verified  and  accepted  in  the  first 
review. 

Department 's  Position:  The 
^^<^artment  considers  SKF-Swedens 
freight  allocaUon  to  be  a  reasonable  and 
accurate  allocation.  We  do  not  believe 
that  SKF  underreported  this  expense, 
because  SKF  reported  an  expense 
amount  even  for  those  transactions  for 
which  there  was  a  question  as  to 
whether  they  incurred  the  expense. 
Therefore,  we  accepted  SKF's  domestic 
inland  frei^t  expense  as  reported. 

Comment  21:  Federal-Mogul  contends 
that  FAG-Germany  reported  ocean 
freight  in  dollars  and.  therefore,  it 
should  be  removed  from  the  array 
section  of  the  computer  program,  which 
converts  all  expenses  in  German  marks 
into  dollars.  FAG-Germany  notes  that 
ocean  freight  was  reported  in  German 
marks  for  all  sales. 

Department's  Position:  Ocean  freight 
was  reported  in  German  marks  for  all 
sales.  Therefore,  no  correction  was 
necessary. 


14.  Discounts.  Rebates  and  Price 
Adjustments 

The  Department  has  treated  home 
market  discounts,  rebates  and  price 
adjustments  as  direct  expenses  if  they 
could  be  traced  on  a  transaction-specific 
basis.  This  includes  adjustments  that 
were  incurred  as  a  fixed  and  constant 
percentage  of  sales  price  over  all  sales 
and  were  reported  on  a  customer-  or 
product-specific  basis.  If  these 
adjustments  were  not  fixed  and 
constant  but  reported  on  a  customer- 
specific  basis,  they  were  treated  as 
indirect  expenses.  If  the  discounts, 
rebates  and  price  adjustments  could  not 
be  traced  on  a  customer-specific  basis, 
no  adjustment  was  made.  Although  we 
allowed  customer-specific  allocations 
on  home  market  sales  in  the  first 
reviews,  we  have  reconsidered  our 
position  and  decided  to  allow  only  price 
adjustments  which  were  tied  to  specific 
sales  under  comparison.  In  this  way,  we 
avoid  applying  reductions  to  FMV  for 
sales  that  did  not  actually  incur  those 
reductions. 

The  Departnient  deducted  all  U.S. 
discounts,  rebates,  or  price  adjustments 
as  direct  expenses.  If  these  expenses 
were  not  reported  on  a  transaction- 
specific  basis,  we  used  BIA  for  the 
expense. 

Comment  1:  Torrington  contends  that 
the  Department  should  not  make  any 
adjustment  for  Koyo's  home  market 
post-sale  billing  adjustments  or,  at  the 
very  least,  continue  to  classify  them  as 
indirect  selling  expenses.  Torrington 
notes  that  Koyo  did  not  allocate  this 
adjustment  on  a  product-  and  invoice- 
specific  basis  as  instructed  in  the 
questionnaire,  and  that  there  is  nothing 
on  record  indicating  that  these 
adjustments  were  not  related  to 
noncovered  merchandise.  Further, 
Koyo's  allocation  methodology  assigns 
credit  and  debit  memos  to  the  period  of 
review  without  linking  them  to  specific 
invoices  to  establish  that  the  credits  or 
debits  were  related  either  to  period  of 
review  sales  or  products  under  review. 
For  the  final  results,  the  Department  at  a 
minimum  should  deny  the  adjustment  to 
foreign  market  value  for  reported  debits. 

Koyo  contends  that  the  Department 
should  classify  its  post-sale  billing 
adjustments  as  direct  adjustments  to 
FMV  for  the  final  results  since  they  are 
revisions  or  corrections  to  prices,  not 
circumstance-of-sale  adjustments. 
Accordingly,  there  is  no  need  to  tie  price 
revisions  directly  to  specific 
transactions  because  the  directly  related 
test  is  applicable  only  to  circumstance- 
of-sale  adjustments.  Koyo  made  post- 
sale  price  adjustments  on  an  annual  or 
semi-annual  basis  based  on 


considerations  which  crossed  individual 
sales  and  product  lines.  In  previous 
cases,  the  Department  has  deducted 
price  adjustments  directly  from  foreign 
market  value. 

Koyo  argues  that  even  if  the 
Department  considers  these  adjustments 
to  be  circumstance-of-sale  adjustments, 
these  adjustments  bear  a  direct 
relationship  to  sales  under  the  test 
articulated  by  the  U.S.  Court  of  Appeals 
for  the  Federal  Circuit  in  Smith-Corona 
Group  V.  United  States.  713  F.2d  1568 
(Fed.  Cir.  1983  in  which  the  Court 
defined  the  "direct  relationship"  test  to 
necessitate  that  a  circumstance-of-sale 
adjustment  must  only  have  a 
"reasonably  direct  relationship"  to  the 
sale.  Koyo  has  established  that  its 
allocation  methodology  ties  its 
adjustments  directly  to  the  sales  under 
consideration  by  accurately  allocating 
them  over  all  sales  to  which  they  apply. 

Department's  Position:  We  have 
determined  that  Koyo  did  not  lie  the 
reported  price  adjustments  to  the 
products  on  which  they  were  granted. 
Therefore,  we  have  treated  the  post-sale 
price  adjustment  as  an  indirect  expense 
consistent  with  our  decision  in  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Certain  Components 
Thereof, Trom  Japan.  56  FR  26054  (June 
6. 1991),  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Tapered 
Roller  Bearings,  Finished  and 
Unfinished,  and  Parts  Thereof.  From 
Japan,  58  FR  41513  (August  21. 1991). 
and  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Antifriction 
Bearings,  and  Parts  Thereof,  From  the 
Federal  Republic  of  Germany,  56  FR 
31717  (July  11, 1991).  We  treated  Koyo's 
post-sale  billing  adjustment  as  an 
indirect  expense,  rather  than  a  direct 
price  adjustment. 

Comment  2:  Torrington  contends  that 
the  Department  should  not  accept  NMB/ 
Pelmec  Singapore's  and  NMB/Pelmec 
Thailand's  U.S.  allocation  methodology^ 
for  the  variable  "OTHD1SC2"  because, 
contrary  to  the  questionnaire's 
instructions,  NMB/Pelmec  did  not 
allocate  this  adjustment  on  an  invoice- 
and  product-specific  basis.  Instead, 
NMB/Pelmec  allocated  the  net  amount 
of  debit  and  credit  notes  across  all 
customers  and  sales  which  dilutes  the 
impact  of  low  pricing  for  certain 
customers.  Torrington  argues  that,  at  a 
minimum,  the  Department  should 
disallow  all  debit  amounts  for  notes  that 
were  not  linked  to  corresponding  sales, 
and  allocate  the  total  amount  of  credits 
to  U.S.  sales. 


NMB/Pelmec  contends  th^t  its 
allocation  methodology  should  be 
accepted.  Contrary  to  Torrington's 
allegation,  NKfB/Pelmec  was  able  to 
manually  trace  all  but  a  tiny  portion  of 
its  billing  adjustments  to  specific  sales 
which  it  reported  under  the  variable 
"OTHDISC2.'* 

Department's  Position:  We  disagree 
with  Torrington's  assertion  that  the 
Department  should  reallocate  NMB/ 
Pelmec  Singapore's  and  NMB/Pelraec 
Thailand's  discounts  on  U.S.  sales 
reported  under  the  variable 
"OTHDISC2."  NMB/Pelmec  Singapore 
and  NMB/Pelmec  Thailand  were  able  to 
tie  all  but  a  small  number  of  their  billing 
adjustments  to  specific  transactions. 
The  remaining  billing  adjustments  were 
allocated  over  all  customers  who  could 
have  received  an  adjustment.  We  have 
no  evidence  that  this  allocation  is  not 
representative  of  the  respondents'  actual 
experience.  This  allocation  methodology 
is  reasonable,  and  has  been  accepted  for 
the  final  results  of  review. 

Comment  3:  Torrington  claims  that 
certain  home  market  billing  adjustments 
claimed  by  SKF-Germany  cannot  be  tied 
to  specific  sales  and  could  possibly 
represent  a  method  of  price 
manipulation  to  avoid  antidumping 
margins.  Even  if  the  Department 
considers  the  billing  adjustments  to  be 
rebates,  SKF-Germany  has  provided  no 
evidence  that  they  were  contemplated  at 
the  time  of  sale.  Torrington  contends 
that,  under  these  circumstances,  the 
Department  should  deny  the  requested 
adjustment. 

SKF-Germany  states  that  they  have 
demonstrated  tfie  accuracy  and 
reliability  of  the  billing-adjustment 
calculations  and  that  the  Department 
has  verified  the  methodology  used  by 
SKF-Germany  to  identify  and  calculate 
its  billing  adjustments  and  foimd  no 
discrepancies. 

Department's  Position:  Because 
certain  home  market  billing  adjustments 
have  not  been  tied  to  specific  products 
on  which  they  were  granted,  the 
Department  has  treated  these 
adjustments  as  indirect  expenses.  See 
Comment  1  above. 

Comment  4:  Torrington  claims  that  the 
Department  should  have  verified  SKF- 
Sweden's  billing  adjustments  to  be 
certain  that  SKF  properly  differentiated 
between  rebates  and  price  adjustments. 
Torrington  maintains  that  this  is 
especially  relevant  for  "Billing 
Adjustment  2,"  which  SKF  could  not  tie 
to  a  specific  transaction  or  product. 
Torrington  asserts  that  the  Department 
should  draw  a  negative  inference  and 
reject  negative  adjustments  in  the  home 
market  or  positive  adjustments  in  the 
U.S.  sales  Usting. 


^CF-Sweden  claims  that  the 
Department  examined  the  methodology 
used  by  SKF  to  identify  and  calculate 
billing  adjustments  during  verification  in 
the  first  administrative  review.  The 
methodology  used  in  this  review,  SKF 
maintains,  is  identical 

Department's  Position:  Section 
776(b)(3)  of  the  Tariff  Act  provides  that 
verification  is  required  only  if  requested 
in  a  timely  fashion  by  an  interested 
party  and  if  no  verification  was 
conducted  during  the  two  immediately 
preceding  reviews  and  determinations, 
unless  good  cause  exists  to  conduct  a 
verification.  Although  Torrington's 
request  was  timely,  verification  was  not 
mandated  because  SKF  was  verified  in 
the  first  review  and  no  evidence  was 
presented  in  the  current  review  that 
amounted  to  good  cause.  The 
Department  previously  verified  and 
accepted  SKF's  billing  adjustments, 
which  are  customer-  and  product- 
specific.  Therefore,  the  Department  has 
accepted  SKF-Sweden's  billing 
adjustment  claim  for  the  purposes  of 
these  final  results.  SKF-Sweden  does  not 
incur  "Billing  Adjustment  2"  expenses. 

Comment  5:  Torrington  claims  that  the 
information  on  the  record  is  too 
incomplete  to  allow  the  Department  to 
accept  INA-Germany's  billing 
adjustment  claim.  Torrington  asserts 
that  because  billing  adjustments 
represent  a  potential  way  for 
respondents  to  manipulate  prices  to 
avoid  antidumping  margins,  the 
Department  should  assume  that  all 
billing  adjustments  which  lower  the 
home  market  price  were  undertaken  to 
avoid  antidumping  margins  and  should 
not  allow  the  adjustment.  Alternatively, 
the  Department  should  treat  these 
adjustments  as  indirect  selling  expenses. 

INA-Germany  claims  that  it  described 
the  types  of  billing  adjustments  in  its 
supplemental  response  and  has  reported 
the  adjustments  in  accordance  with  the 
Department's  specific  instructions.  INA 
contends  that  the  Department  should 
therefore  accept  its  billing  adjustment 
claim. 

Department's  Position:  We  believe 
that  INA-Germany  has  adequately 
responded  to  the  Department's 
instructions  for  reporting  billing 
instructions.  Billing  adjustments  are 
reported  on  a  product-  and  customer- 
specific  basis,  and  the  Department  has 
no  evidence  to  support  any  contention 
that  the  reported  quantity  and  price 
changes  were  manipulated  in  any  way. 
Therefore,  the  Department  has  accepted 
INA's  billing  adjustment  claims  as  direct 
expenses. 

Comment  &  Torrington  contends  that 
Koyo  must  establish  that  its  rebates 
represent  payments  on  specific  sales. 


rather  than  allocations  paid  to  all 
customers  or  distributors.  Further. 
Torrington  argues  that  Koyo  concedes 
that  invoices  generally  covered  both 
non-subject  and  subject  merchandise, 
and  that  adjustments  for  these  invoices 
can  only  be  identified  for  the 
distributor's  entire  account,  rather  than 
individually  for  specific  models  on 
separate  invoices. 

Koyo  claims  that  the  Court  of  Appeals 
for  the  Federal  Circuit  determined  that  a 
circumstance-of-sale  adjustment  need 
only  have  a  "reasonably  direct 
relationship"  to  the  sale.  Smith-Corona 
Group  v.  United  States.  713  F.2d  1568 
(Fed.  Cir.  1983).  According  to  the  Court, 
the  respondent  does  not  have  to  tie  a 
particular  expense  amount  to  a  given 
transaction.  Instead,  a  reasonable 
apportionment  of  the  expense 
establishes  a  "direct  relationship"  to  the 
sales  if  it  is  shown\hat  a  portion  of  the 
expenses  was  attributable  to  sales.  The 
Department  accepted  rebates  as  directly 
related  to  sales,  even  though  the  rebate 
program  contained  a  combination  of 
products  since  a  proportionate  share  of 
the  expense  was  correctly  allocated  to 
the  sales.  See  Final  Results  of 
Antidumping  Administrative  Review; 
Color  Television  Receivers,  Except 
Video  Monitors,  From  Taiwan,  53  FR 
49706  (1988).  Koyo  allocated  its  rebate 
amounts  across  all  products  to  which 
the  rebates  applied  and  only  to  those 
distributors  who  participated  in  the 
program  and  purchased  AFBs.  Hence, 
Koyo's  allocation  methodology 
establishes  a  direct  relationship  to  its 
sales. 

Department 's  Position:  Koyo  granted 
its  rebates  on  sales  of  non-covered  as 
well  as  covered  merchandise.  However, 
Koyo  reported  that  it  allocated  rebates 
across  all  products  to  which  the  rebates 
applied  and  only  to  those  distributors 
who  qualified.  Since  Koyo's  rebate 
adjustment  is  based  on  a  set  percentage 
based  on  total  sales  value  to  a  customer 
and  the  company  allocated  the 
adjustment  only  to  those  products  and 
customer's  covered  by  the  rebated 
program,  the  rebate  program  qualifies 
for  a  direct  adjustment  to  the  home 
market  price. 

Comment  7:  Torrington  contends  that 
Koyo  must  prove  that  the  terms  of  the 
rebate  program  were  known  to  the 
customer  at  the  time  of  sale,  because  the 
company  should  not  be  allowed  to  grant 
post-sale  rebates  in  order  to  avoid  the 
imposition  of  antidumping  duties.  Koyo 
counters  that  it  indicated  in  its  response 
that  its  rebate  programs  were  known  to 
its  customers  at  the  time  of  sale. 

Department's  Position:  The 
Department  generally  permits 
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adjustments  to  USP  and  home  market 
price  for  rebates  where  respondents 
have  granted  and  paid  them  on  the  sale 
of  subject  merchandise  to  unrelated 
parties  during  the  period  of  review,  and 
which  are  part  of  the  respondent's 
standard  business  practice.  We  have 
determined  that  the  rebate  adjustment 
claimed  by  Koyo  is  allowable  because  it 
is  customary  and  an  ordinary  part  of  its 
business  practices. 

Comment  8:  Torrington  argues  that  the 
Department  should  continue  to  disallow 
Koyo's  rebates  paid  to  related  parties 
since  the  Department  has  refused  to 
grant  an  adjustment  in  the  past  for  such 
rebates  unless  the  respondent  could 
demonstrate  that  the  rebates  to  related 
parties  are  consistent  with  rebates  to 
arms-length  customers.  Final  Results  of 
Antidumping  Administrative  Review; 
Television  Receiving  Sets,  Monochrome 
and  Color  from  Japan.  46  FR  12221 
(1981).  Koyo  has  failed  to  demonstrate 
that  rebates  to  related  parties  are 
consistent  with  those  given  to  arm's- 
length  customers.  Nor  has  Koyo  shown 
that  its  related-party  sales  of  ball 
bearings,  after  adjusting  for  rebates, 
were  at  arm's  length. 

Koyo  argues  that  since  the 
Department  determined  that  Koyo's  ball 
bearing  sales  to  related  parties  were 
made  at  arm's  length,  the  Department 
should  make  an  adjustment  for  rebates 
for  sales  to  related  parties.  Koyo 
contends  that  it  cannot  be  argued  that 
its  related-party  sales  were  determined 
to  be  at  arm's  length  for  the  purpose  of 
retaining  them  in  the  home  market  data 
base,  but  were  not  at  arm's  length  for 
the  purpose  of  adjusting  the  home 
market  price. 

Department's  Position:  It  is  not  the 
Department's  policy  to  automatically 
exclude  rebates  paid  to  related  parties. 
Since  we  determined  that  Koyo's  sales 
to  related  parties  were  at  arm's  length 
by  comparing  related  and  unrelated 
prices  net  of  selling  expenses,  discounts 
and  rebates,  we  have  allowed  these 
rebates  as  deductions  from  FMV.  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Coated  Groundwood  Paper  from 
Finland,  56  FR  456364  (November  4, 
1991). 

Comment  9:  Nachi  maintains  that  the 
Department  should  reclassify  its  rebates 
as  direct  selling  expenses  for  the  final 
results.  This  reclassification  is 
warranted  because  Nachi  allocated  its 
rebates  on  a  transaction-specific  basis 
or  on  the  basis  upon  which  they  were 
paid  or  granted  to  the  qualifying  product 
codes  on  a  quarterly  basis  as  in  the 
investigation  and  the  first  review. 
Moreover.  Nachi's  rebates  were  verified 
and  treated  as  direct  selling  expenses  in 
the  first  review. 


Torrington  argues  that  the  Department 
should  have  denied  Nachi's  home 
market  rebates  in  their  entirety,  rather 
than  including  them  in  indirect  selling 
expenses,  because  Nachi  did  not 
demonstrate  that  the  expense  was 
directly  related  to  the  sales  under 
consideration.  In  addition,  Torrington 
notes  that  The  Timken  Co.  v.  United 
States.  673  F.  Supp.  495,  512-13  (CIT 
1987)  asserts  that  it  is  up  to  the 
respondent  to  demonstrate  that  home 
market  expenses  are  direct  in  nature. 
Although  Nachi  claims  that  it  reported 
its  rebates  on  a  transaction-  and 
customer-specific  basis  or  allocated 
them  on  the  basis  upon  which  they  were 
granted  or  paid,  it  is  obvious  that  Nachi 
did  not  directly  relate  these  expenses  to 
specific  part  numbers  or  sales.  Nachi's 
argument  that  the  Department  verified 
and  accepted  its  rebate  expenses  as 
direct  selling  expenses  in  the  previous 
review  is  irrelevant  because  the 
Department  has  not  verified  that  Nachi's 
methodology  is  the  same  for  this  review 
and  the  Department  is  not  obliged  to 
accept  a  company's  allocation 
methodology  solely  because  it  was 
accepted  in  previous  reviews. 
Department's  Position:  We 
reclassified  Nachi's  rebates  as  direct 
selling  expenses  for  the  final  results. 
Nachi  indicated  in  its  response  that  it 
allocated  rebates  on  a  transaction- 
specific  basis.  This  allocation 
methodology  is  identical  to  the 
methodology  used  and  verified  in  the 
first  review. 

Comment  10:  Nachi  contends  that  the 
Department  should  not  disallow  one  of 
its  home  market  rebates  which  Nachi 
claims  it  paid  to  unrelated  customers  of 
Nachi  Bearing  Company  (NBC)  and 
related  distributors,  who  were  later 
reimbursed  by  Nachi.  The  rebate 
reported  by  Nachi  is  not  the  amount  for 
reimbursement  of  NBC  by  Nachi.  but 
rather  the  rebate  to  the  unrelated 
customer.  Moreover,  the  Department 
should  treat  this  rebate  as  a  direst 
expense  since  it  was  verified  and 
treated  as  such  in  the  first  review. 
Torrington  responds  that  Nachi  has 
changed  its  description  of  this  rebate 
after  the  Department  decided  to 
disallow  it  for  the  preliminary  results. 
Originally  Nachi  indicated  that  it  paid 
the  rebate  to  NBC  and  other  distributors, 
but  now  Nachi  is  arguing  that  it  paid  the 
rebate  to  unrelated  customers  of  NBC 
and  related  distributors.  In  addition, 
there  is  no  evidence  on  the  record  to 
conclude  that  this  rebate  was  paid  to 
unrelated  customers  since  the 
company's  response  was  not  verified. 

Department's  Position:  We  agree  with 
Torrington  that  Nachi  first  indicated  tha 
it  paid  the  rebate  to  NBC  and  other 


distributors,  then  argued  that  it  paid  the 
rebate  to  unrelated  customers  of  NBC 
and  related  distributors.  We  have  been 
unable  to  determine  from  the  evidence 
on  the  record  to  whom  this  rebate  was 
paid.  Due  to  this  ambiguity,  we  have 
disallowed  this  rebate  claim  for  the  final 
results. 

Comment  11:  Torrington  contends  that 
the  Department  should  use  BIA  for  FAG- 
Italy's  and  FAG-Germany's  rebates 
since  FAG  reported  U.S.  rebates 
actually  credited  or  paid  during  the 
period  of  review,  but.  in  contrast  to 
FAG's  reporting  of  home  market  rebates, 
it  did  not  report  estimated  U.S.  rebates 
earned  but  not  paid  during  the  period  of 
review.  Comparison  of  foreign  market 
value  reflecting  a  deduction  for 
estimated  as  well  as  actual  rebates  to  a 
U.S.  price  less  only  actual  rebates  would 
yield  distorted  results.  The  Department 
should  instruct  FAG-Italy  to  report  all 
rebates  paid  during  the  period  of  review 
for  the  final  results.  If  this  is  not 
possible,  the  Department  should  use  an 
estimated  rebate  rate  as  BIA  for  U.S. 
sales  or  deny  an  adjustment  to  foreign 
market  value  for  rebates. 

FAG-Italy  and  FAG-Germany  respond 
that  it  reported  its  U.S.  rebates  based 
upon  the  customer's  specified  volume  of 
sales  during  the  year.  The  company 
reported  its  home  market  rebates  in  a 
different  manner  since  they  were  not 
granted  in  the  same  manner  as  U.S. 
rebates.  Home  market  rebates  are 
basically  known  and  agreed  to  in 
advance. 

Department's  Position:  FAG-Italy  and 
FAG-Germany  reported  rebates  on  U.S. 
sales  throughout  the  POR.  whether 
actual  or  estimates  based  on  1990  rebate 
rates.  Based  on  the  evidence  on  the 
record,  there  is  no  reason  to  conclude 
that  FAG-Italy  or  FAG-Germany 
understated  rebates  on  U.S,  sales  or 
overstated  home  market  rebates. 
Therefore,  we  have  accepted  rebates  as 
reported  in  both  markets. 

Comment  12:  Federal-Mogul  contends 
that  the  Department  should  reclassify 
SNR's  home  market  rebates  as  an 
indirect  selling  expense  since  the 
rebates  are  negotiated  at  the  end  of  the 
year.  SNR  maintains  that  the  rebates  are 
negotiated  before  the  end  of  the  year,, 
based  upon  the  value  of  the  custome^8 
purchases,  but  the  rebates  are  paid  oiily 
after  the  close  of  the  year  when  the  J 
customer's  total  purchases  are  knowp. 
Department's  Position:  We  verifie^ 
SNR-France's  methodology  of  grantiiig 
rebates  and  are  satisfied  that  the 
rebates  are  negotiated  in  advance  and 
not  at  the  end  of  the  year.  However,  we 
t    agree  with  Federal-Mogul  that  home 
market  rebates  should  be  treated  as  an 
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indirect  expense  because  they  were 
allocated  over  total  sales,  and  not  on  a 
product-  or  customer-specific  basis. 

Comment  13:  Federal-Mogul  claims 
that  SNR's  allocation  of  its  U.S.  rebate 
expense  is  unreasonable.  In  its 
deficiency  response,  SNR  reported  the 
customer  numbers  for  those  who 
actually  received  a  rebate.  Federal- 
Mogul  asserts  that  the  Department 
should  redefine  SNR's  rebate  variable 
so  that  it  equals  the  actual  rebate  paid 
on  each  transaction  with  a  customer 
code  reported  in  the  deficiency 
response. 

With  respect  to  U.S.  rebates.  SNR- 
USA  points  out  that,  in  its  experience, 
total  rebates  as  a  percentage  of  sales 
does  not  vary  materially  from  year  to 
year.  Because  the  period  of  review  falls 
in  between  two  fiscal  years,  SNR 
preferred,  for  accuracy's  sake,  to  use  the 
latest  audited  amount  for  rebates  over 
total  sales. 

Department's  Position:  The 
Department  agrees  with  Federal-Mogul 
and  has  redefined  SNR's  rebate  variable 
to  equal  the  actual  rebate  paid  on  all 
U.S.  sales  to  the  customers  reported  in 
the  deficiency  response. 

Comment  14:  Federal-Mogul  asserts 
that  the  Department  should  disallow  the 
claim  for  projected  rebates  on  all  1991 
home  market  sales  by  RHP's  Precision 
Division  warned  the  Department  that 
the  Precision  Division's  sales  are  below 
target  level  and  it  is  unclear  what  rebate 
percentage,  if  any,  will  be  paid  on  1991 
Precision  sales  in  the  home  market. 

RHP  contends  that  because  1991 
rebates  had  not  yet  been  calculated  at 
the  time  of  the  Section  C  and 
supplemental  Section  C  response  due 
dates,  an  estimate  of  rebates  was 
reported.  RHP  then  informed  the 
Department  that  sales  for  the  Precision 
Division  were  below  target  and  actual 
rebates  paid  could  be  less  than 
estimated.  RHP  notes  that  rebates  by 
the  Precision  Division  do  not  involve 
substantial  sums  and  actual  rebate 
percentages  paid  are  now  provided  in 
the  Apni  21, 1992  rebuttal  case  brief. 
'   Department's  Position:  Because  RHP 
has  informed  the  Department  that  actual 
rebates  paid  were  lower  than  estimated 
rebates,  we  have  accepted  the  actual 
rebate  expenses  as  reported  in  RHFs 
rebuttal  case  brief. 

Comment  15:  Federal-Mogul  claims 
that  the  Department  erroneously  failed 
to  deduct  "KEBATE5E,"  a  variable 
representing  a  rebate  expense,  from  its 
calculation  of  USP  for  SKF-Germany. 
Federal-Mogul  asserts  that  the 
Department  should  correct  this 
overstatement  of  U.S.  prices  by 
deducting  "REBATE5E"  in  its 
calculation  of  USP. 


Department's  Position:  We  agree  that 
all  rebates  should  be  accounted  for  in 
the  calculation  of  USP.  However,  the 
rebate  in  question  ("REBATE5E")  does 
not  apply  to  any  ESP  sale  in  the  sample 
months.  Although  the  field  does  exist  on 
the  computer  data  submission,  there  are 
no  values  in  the  field. 

Comment  16:  Torrington  maintains 
that  INA  does  not  have  discount  and 
rebate  schedules  and  continuously 
renegotiates  discounts.  In  addition, 
Torrington  asserts  that  INA  has 
provided  discounts  after  the  sale  has 
been  made  that  did  not  appear  to  be 
contemplated  at  the  time  of  sale. 
Because  of  these  circumstances,  and  the 
fact  that  INA  has  failed  to  provide 
meaningful  information  as  to  how  it 
negotiates  or  implements  discounts  and 
rebates  and  has  failed  to  clarify  when 
post-sale  discounts  and  rebates  are 
provided,  the  Department  should 
disallow  these  adjustments  or, 
alternatively,  consider  them  unproven 
and  treat  them  as  indirect  selling 
expenses  only. 

INA-Germany  claims  that  the  portion 
of  a  paragraph  from  INA's  November  26, 
1991  supplemental  response  that 
Torrington  refers  to  in  its  pre- 
preliminary  comments  does  not  describe 
post-sale  discounts,  nor  does  it  indicate 
that  INA  continuously  renegotiates 
discounts.  INA  maintains  that  the 
passage  describes  INA's  "absence  of 
objection  to  a  particular  claim  of  a  cash 
discount"  and  the  nature,  timing  and 
amount  of  the  discount  is  not  changed 
by  the  fact  that  INA  waived  the  time 
limitation  for  taking  the  cash  discount. 
INA  further  asserts  that  it  has  fully 
responded  to  the  Department's  request 
for  supplemental  information  concerning 
information  on  discounts  and  rebates. 

Department's  Position:  The 
Department  is  satisfied  that  INA- 
Germany  has  reported  sufficient 
information  concerning  its  rebate  and 
discount  programs.  These  rebates  and 
discounts  are  contemplated  prior  to  a 
sale.  This  information  is  included  in 
INA's  customer-specific  masterfile,  and 
was  verified  by  the  Department  in  the 
first  review.  We  have,  therefore, 
accepted  the  adjustments  as  reported. 

Comment  17:  Torrington  contends 
that,  in  order  not  to  artificially  inflate 
U.S.  price,  the  Department  should 
continue  to  deny  Koyo's  claimed 
upward  adjustment  to  the  U.S.  sales 
price  for  alleged  credits  associated  with 
its  AKC's  discount  programs.  Torrington 
claims  that  such  credits  claimed  by 
Koyo  may  not  have  been  paid  and 
should  not  be  accepted  without 
supporting  documentation  linking  them 
to  sales  of  the  subject  merchandise 
during  the  period  of  review.  Torrington 


further  argues  that  Koyo's  credits  should 
not  be  accepted  because  they  are  not 
allocated  on  a  transaction-specific  basis 
as  required  by  U.S.  Customs  Service 
regulations.  See  19  CFR  141.86(g). 

Koyo  contends  that  the  Department 
accepted  its  reporting  of  U.S.  discount 
programs  in  other  reviews  and  erred  in 
setting  credits  from  AKC's  discount 
policy  to  zero.  To  calculate  customer- 
specific  discount  factors,  Koyo  divided 
the  sum  of  the  monthly  allowance 
discount  balances  (credit  and  debit)  by 
total  sales  to  the  customer  during  the 
period  of  review.  Koyo  states  that 
credits  for  discounts  may  occur  in  cases 
when  a  customer  pays  a  contested 
invoice  that  is  subject  to  a  discount  and 
subtracts  the  claimed  allowance  from 
the  invoice  and  remits  the  balance  to 
AKC.  In  some  cases,  where  AKC 
disallows  the  discount  claim  and  the 
customer  remits  payment  for  the  amount 
of  the  claimed  allowance  in  a  different 
month,  the  allowance  account  will  show 
a  credit.  If  the  credit  amount  is  greater 
than  all  the  debits  recorded  during  the 
monthly  period,  the  month-end  balance 
will  show  a  credit  for  AKC.  Moreover, 
Koyo  asserts  that  Torrington's  reference 
to  the  U.S.  Customs  Service's 
regulations  is  in  error  since  this  section 
of  the  regulations  refers  only  to 
discounts  negotiated  at  the  time  of  sale. 
Koyo  granted  discounts  to  U.S. 
customers  for  early  payment  and  to 
resolve  disputes  which  are  negotiated 
after  the  sale.  The  statute  and  the  U.S. 
Customs  Service's  regulations  clearly 
state  that  post-importation  discounts  are 
not  considered  in  calculating  the  value 
of  goods  for  U.S.  Customs  purposes.  See 
Section  402(b)(4)(B)  of  the  Trade 
Agreements  Act  of  1979  (19  USC 
1401a(b)(4)(B)):  19  CFR  152.103(a)(4). 

Koyo  also  notes  that  its  narrative  is  in 
error  concerning  its  reporting  of  U.S. 
discounts.  Koyo  reported  that  credit 
transactions  [i.e.,  in  which  AKC 
received  income)  were  reported  as 
positive  values  and  debit  transactions 
[i.e..  outlays  by  AKC)  were  reported  as 
negative  figures,  when  the  opposite  is  in 
fact  correct.  Torrington  agrees  with 
Koyo  that  the  signs  should  be  reversed 
for  the  final  results. 

Department's  Position:  Koyo's  U.S. 
discount  programs  are  equivalent  to  the 
company's  U.S.  post-sale  billing 
adjustment  as  described  by  Koyo  in 
previous  reviews  and  we  have 
determined  to  treat  them  in  a  consistent 
manner.  Koyo's  allocation  of  its 
discount  program  is  based  on  the 
activity  of  its  accounts  during  the  POR 
as  a  whole.  Therefore,  we  recognize  that 
the  company  may  receive  net  income 
from  its  discount  programs  during  some 
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time  periods  within  the  POR  due  to  the 
nature  of  the  company's  book  keeping 
practice.  This  methodology  is 
unavoidable  since  to  do  otherwise 
would  result  in  constant  adjustments  to 
prices  after  the  completion  of  a  review. 
Therefore,  we  have  accepted  Koyo's 
allocation  methodology  as  reasonable 
and  have  reversed  the  signs. 

Comment  18:  Torrington  contends  that 
the  Department  should  correct  the 
computer  program  and  treat  NSK's  early 
payment  discounts  in  the  home  market 
as  an  indirect  expense.  According  to  the 
preliminary  analysis  memorandum,  it 
was  the  Department's  intent  to  treat 
NSK's  early  payment  discounts  as 
indirect  expenses. 

NSK  claims  that  its  early  payment 
discounts  are  paid  according  to  a  fixed 
and  uniform  schedule  which  was 
provided  in  its  Section  C  responses. 
Discounts  vary  only  according  to  days 
from  the  end  of  the  month  of  shipment 
and  the  month  in  which  payment  was 
paid.  Total  discounts  granted  to  each 
distributor  are  allocated  to  subject  sales 
on  a  distributor-specific  basis.  NSK 
asserts  that  there  is  no  meaningful 
distinction  between  distributor-specific 
discounts  granted  as  a  fixed  percentage 
of  sales  and  such  discounts  granted 
according  to  a  fixed  schedule  of 
discount  percentages.  At  issue, 
according  to  NSK,  is  whether  such 
discounts  bear  a  "reasonable  direct 
relationship"  to  the  sales  in  question. 
NSK  cites  Smith-Corona  Group  v. 
United  States.  713  F.2d  1568, 1580  (Fed. 
Cir.  1983)  and  19  CFR  353.56(a).  NSK 
claims  that  it  has  demonstrated  a  direct 
relationship  between  early  payment 
discounts  and  sales  of  the  subject 
merchandise  and  should  therefore  be 
permitted  a  direct  price  adjustment. 

Department's  Position:  The 
Department  generally  makes  a  direct 
selling  expense  adjustment  for  discounts 
reported  on  a  transaction-specific  basis. 
See  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany.  55  FR  18992, 19056 
(1989).  Since  NSK  allocated  this  expense 
on  a  customer-specific  basis  but  did  not 
hnk  it  to  the  specific  sales  under 
consideration  so  that  its  amounts  could 
not  be  determined,  we  treated  it  as  an 
indirect  selling  expense. 

Comment  19:  Federal-Mogul  asserts 
that  SKF-Italy's  Cuscinetti  division  has 
overstated  its  cash  discounts  in 
calculating  the  claim  by  multiplying  the 
discount  rate  applicable  under  the  terms 
of  payment  given  to  each  customer  by 
the  price  and  billing  adjustments 
charged  to  the  customer.  This 
methodology  overstates  cash  discounts 


because  it  is  based  on  the  assumption 
that  each  customer  offered  discount 
payment  terms  qualified  for  a  discount. 
Federal-Mogul  adds  that  the  record 
indicates  that  Cuscinetti's  customer  did 
not  always  pay  early,  and  in  certain 
instances,  paid  interest  on  late 
payments,  as  SKF  reported  in  its  interest 
revenue  field.  The  Department  should, 
therefore,  reject  Cuscinetti's  claim  for 
cash  discounts. 

SKF  claims  that  the  Department 
verified  Cuscinetti's  cash  discount 
calculation  methodology  and  that 
discounts  were  incurred  and  paid  to  the 
cusfomers. 

Department 's  Position:  The 
Department  agrees  with  Federal-Mogul. 
Because  Cuscinetti  claimed  a  cash 
discount  on  all  sales  that  offered 
discount  payment  terms  regardless  of 
whether  a  discount  was  actually  given, 
we  have  disallowed  this  claim  for  a  cash 
discount. 

Comment  20:  Torrington  argues  that 
for  purposes  of  the  final  results,  SKF- 
Italy's  claimed  cash  discounts  to 
Industrie  and  Speciali  should  be 
disallowed  in  the  calculation  of  home 
market  price  as  SKF  has  failed  to 
provide  this  information  on  an  invoice- 
or  customer-specific  basis.  Torrington 
argues  that  absent  this  information, 
SKF's  claim  remains  unsupported  by 
substantial  evidence  and,  as  a  matter  of 
administrative  law,  cannot  support  an 
administrative  determination. 
Torrington  cites  section  1516a(b)(l)(B}  of 
the  Tariff  Act  to  support  this  point. 
Referring  to  Final  Antidumping 
Administrative  Review:  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  from  Japan,  53  FR  12561  (1988)  to 
support  its  position,  Torrington  states 
that,  as  a  matter  of  law,  the  Department 
does  not  accept  allocated  discounts  or 
estimated  rebates  in  the  home  market 
which  are  not  tied  to  the  products  or 
sales  under  consideration  or  where  the 
allocation  does  not  accurately  reflect 
transaction-specific  amounts.  Further, 
Torrington  asserts,  granting  a  home 
market  discount  when  not  justified  by 
the  record  undermines  the  discipline  of 
the  Department's  method  of  obtaining 
information. 

SKF-Italy  argues  that  Torrington's 
assertion  that  certain  of  SKFs  claimed 
expenses,  specifically  home  market 
discounts,  should  be  rejected  because 
substantial  evidence  to  support  these 
claims  is  purportedly  lacking,  is  without 
basis.  SKF  has  been  the  subject  of  three 
exhaustive  verifications  since  the 
beginning  of  the  AFB  dumping 
proceedings  and  the  Department- 
remains  satisfied  with  its  verifications 
of  SKF.  SKF  asserts  that  Torrington's 
statement  that  the  Department  should 


reject  Industrie's  and  Speciali's  claimed 
home  market  discounts  is  baseless,  and 
citing  to  the  Department's  verification 
report,  claims  that  the  Department  again 
verified  Industrie's  and  Speciali's 
allocation  rhpthodology  and  the  fact  that 
the  discounts  reported  were  actually 
incurred  and  recorded  in  each 
company's  accounting  records.  SKF 
urges  the  Department  to  allow  the 
claimed  home  market  discounts, 
consistent  with  its  practice  in  the  first 
review  and  to  dismiss  Torrington's 
unfounded  comments. 

Department's  Position:  We  agree  with 
Torrington.  Because  cash  discounts 
were  not  reported  on  a  transaction- 
specific  nor  customer-specific  basis,  we 
have  rejected  Industrie's  and  Speciali's 
home  market  discount  claim. 

Comment  21:  Torrington  maintains 
that  the  Department  should  use  the 
highest  cash  discount  rate  for  any  SKF- 
Sweden  and  SKF-UK  sale  as  BIA  for  the 
reported  discount  rate  for  all  U.S.  sales 
by  CR  Services  since  SKF  did  not  report 
customer-  and  product-specific  discount 
amounts  for  CR  services.  SKF  contends 
that  it  reported  all  U.S.  cash  discounts 
on  a  transaction-specific  basis  for  sales 
made  by  SKF-USA  and  MRC,  but  it  was 
not  feasible  to  do  so  for  sales  by  CR 
Services.  SKF  maintains  that  its 
allocation  of  an  average  CR  Ser\'ice 
cash  discount  rate  based  upon  actual 
discounts  and  financial  records  is 
reasonable  and  should  be  accepted. 
Moreover,  SKFs  methodology  is 
reasonable  because  CR  Service's  role  in 
this  review  is  relatively  insignificant 
and  the  company  is  not  integrated  into 
SKF's  overall  operations. 

Department's  Position:  Because  CR 
Services  did  not  report  its  cash 
discounts  on  a  transaction-specific  we 
have  disallowed  the  cash  discount  claim 
as  reported.  As  BIA,  the  Department  has 
applied  the  highest  discount  rate  offered 
in  the  terms  of  sale  of  SKF-USA  for  all 
CR  Services  sales. 

Comment  22:  Federal-Mogul  claims 
that  the  Department's  FMV  calculation 
fails  to  deduct  FAG-Italy's  home  market 
discounts  "OTHDISE3"  and 
"0THDISE4,"  as  reported  in  FAG-Italy's 
Section  C  response.  These  variables 
were  also  omitted  from  the  adjusted 
price  calculation  used  in  the  cost  test 

FAG-Italy  claims  that  the  FMV  and 
adjusted  price  calculations  properly 
account  for  all  home  market  discounts 
and  that  the  confusion  is  due  solely  to 
FAG-Italy's  inadvertent  use  of  the 
wrong  field  names  in  its  home  market 
sales  data  tape. 

Department's  Position:  The 
Department  recognized  FAG-Italy's 
inadvertent  labeling  error  and  has 


properly  deducted  from  FMV  all  of  FAG-.. 
Italy's  home  market  discounts,  as 
reported  on  the  home  market  sales  data 
tape,  and  adjusted  price  calculations. 

Comment  23:  Federal-Mogul  maintains 
that  FAG-ltaly  reported  in  its  narrative 
response  that  it  did  not  have  home 
market  quantity  discounts,  yet  its 
I  computer  tape  submission  contained  a 
variable  for  this  expense.  The 
Department  should  not  adjust  foreign 
market  value  for  the  amount  reported 
under  this  unexplained  variable. 

FAG-ltaly  agrees  with  Federal-Mogul 
in  that  it  does  not  grant  quantity 
discoimts  in  the  home  market.  It  does, 
however,  grant  four  types  of  discount 
programs  in  the  home  market  as 
described  in  its  narrative  response.  The 
confusion  stems  from  FAG's  inadvertent 
error  in  placing  these  discount  programs 
in  the  wrong  computer  fields. 

Department's  Position:  We  agree  with 
FAG-ltaly.  The  Department  deducted 
FAG-Italy's  discounts  from  foreign 
market  value  since  it  would  be  unfair  to 
penalize  FAG  for  a  minor  inadvertent 
error  in  the  naming  of  variables  in  its 
tape  submission.  We  have  determined 
the  underlying  discount  data  to  be 
reliable. 

Comment  24:  FAG-Germany 
maintains  that  the  Department's 
preliminary  results  analysis 
memorandum  indicated  that  certain  of 
FAG's  home  market  discount  expenses 
were  classi^ed  as  indirect  selling 
expenses  because  they  were  allocated 
only  on  a  customer-specific  and  not  a 
transaction-specific  basis.  FAG 
contends  that  the  treatment  of  these 
expenses  is  in  error  since  they  were 
treated  as  direct  selling  expenses  in  the 
LTFV  investigation  and  the  first  review. 
FAG  has  not  changed  its  customer- 
specific  allocation  methodology  since 
the  two  previous  proceedings  and  the 
verification  report  for  the  current 
proceeding  indicated  that  the 
Department  did  not  find  any 
discrepancies  in  the  company's 
allocation  methodology.  Furthermore,  if 
the  Department  had  indicated  during  the 
course  of  this  review  that  the 
Department  intended  to  alter  its 
previous  treatment  of  certain  of  FAG's 
home  market  discounts,  FAG  might  have 
been  able  to  revise  its  allocation 
methodology  in  order  to  meet  the 
Department's  amended  criteria. 
Moreover,  the  Department,  in  at  least 
some  respects,  acknowledged  the  direct 
nature  of  FAG's  discounts  in  adjusting 
the  hojne  market  price  for  the  COP  test 
and  in  treating  discouiii  debit  amounts 
which  increased  FMV  as  direct  price 
adjustments.  If  the  Department  decides 
to  continue  to  treat  FAG  home  market 
discounts  as  an  indirect  selling  expense. 


it  should,  at  a  minimum,  treat  FAG's 
equalization  discount  as  a  direct  selling 
expense  because  JFAG  only  grants  this 
discount  to  home  Imarket  distributors 
and  FAG  bears  thjis  expense  which 
would  normally  bje  assumed  by  FAG's 
home  market  distributors. 

Torrington  and  Federal-Mogul  argue 
that  the  Department  acted  consistently 
with  its  past  practice  in  treating  FAG- 
Germany's  home  market  post-sale  price 
corrections,  price  equalization  and 
special  discount  programs  as  mdirect  , 
selling  expenses  because  the  discounts 
were  not  linked  to  specific  sales.  See 
Internal-Combustion  Forklift  Trucks 
.  from  Japan,  53  FR  12552, 12561  (1988). 

Department's  Position:  The 
Department  generally  makes  a  direct 
selling  expense  adjustment  for  discounts 
allocated  on  a  transaction-specific 
basis.  See  Final  Determination  of  Sales 
at  Less  than  Fair  Value;  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany,  55  FR 
18992, 19056  (1989).  Since  FAG-Germany 
allocated  these  home  market  discount 
expenses  on  a  customer-specific  basis 
but  did  not  hnk  it  to  the  sales  under 
consideration,  we  treated  it  as  an 
indirect  selling  expense.  Although  we 
treated  FAG's  home  market  discounts  as 
direct  selling  expenses  in  the  previous 
review,  this  is  a  separate  review  and  our 
decisions  are  based  on  the  evidence  on 
the  record  in  the  current  review. 

Comment  25:  Federal-Mogul  claims 
that  SNR  has  unreasonably  reported 
U.S.  cash  discount  expense  by  allocating 
it  over  all  sales  even  though  the 
discount  is  only  available  to  certain 
industrial  distributors.  Federal-Mogul 
contends  that  the  Department  should 
increase  the  cash  discount  rate  to 
correct  the  understated  rate. 

SNR-USA  states  that  it  does  know 
which  of  its  customers  are  industrial 
distributors.  However,  SNR-USA  points 
out  that  there  is  a  price  list  with 
standard  discount  offers  and  that  some 
distributors  will  not  commit  to 
purchasing  the  requisite  amount  to 
obtain  a  certain  level  of  discount. 
Furthermore,  the  level  of  discount  can 
be  adjusted  to  reflect  competitive 
conditions  and  a  distributor  can  receive 
a  retroactive  discount  based  on  past 
levels  of  purchases.  Accordingly,  SNR 
submits  that  dividing  total  discounts  by 
total  sales  is  a  better  calculation 
methodology  to  determine  cash 
discounts. 

Department's  Position.  We  agree  with 
Federal-Mogul.  Since  SNR  did  not 
identify  the  specific  industrial 
distributors  which  received  discounts, 
we  have  applied  the  reported  cash 
discount  rate  granted  to  certain 


industrial  distributors  to  all  distributors' 
sales  as  BIA. 

15.  Circumstance-of-Sale  Adjustments 

A.  Credit  Expense 

Comment  1:  Torrington  asserts  that 
the  Department  correctly  rejected  NSK's 
claim  for  an  adjustment  to  FMV  for 
credit  expenses  because  NSK  did  not 
report  credit  expense  on  either  a 
transaction  or  customer-specific  basis 
on  HM  sales.  Torrington  points  out  that 
NSK,  in  compliance  with  Department 
instructions,  used  a  customer-specific 
credit  rate  for  sales  made  in  the  United 
States.  In  addition,  Torrington  maintains 
that,  in  the  interest  of  consistency,  the 
Department  should  also  reject  NSK's 
credit  expense  deduction  claimed  for 
constructed  value. 

NSK  contends  that  its  computer 
records  do  not  allow  the  company  to 
calculate  credit  expense  on  a 
transaction-  or  customer-specific  basis. 
NSK  asserts  that  it  has  supplied  detailed 
information  to  the  Department  on  this 
adjustment  and  that  an  allowance  for 
credit  should  be  granted.  NSK  points  out 
that  it  used  a  methodology  identical  to 
that  used  in  previous  reviews  which  has 
been  verified  and  accepted  by  the 
Department.  NSK  cites  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany.  54  FR  1899Z  19052  (May  3. 
1989)  and  Tapered  Roller  Bearings. 
Finished  and  Unfinished,  and  Parts 
Thereof,  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  4954  (February  11, 1992). 

Department 's  Position:  As  noted  in 
the  Final  Results  of  Administrative 
Review;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Republic  of  Germany. 
56  FR  31724  (July  11. 1991).  the 
Department  will  not  accept  credit 
expenses  not  reported,  at  a  minimum,  on 
a  customer-specific  basis  or  some 
reasonable  equivalent.  In  fact,  the 
Department's  preference  remains  for 
sales-specific  reporting  of  this  expense. 
NSK  failed  to  report  home  market  credit 
expense  on  a  customer-  or  transaction- 
specific  basis.  Therefore,  we  have 
disallowed  NSK's  entire  home  market 
credit  expense  claim.  As  the  best 
information  available,  we  have  allowed 
only  the  minimum  credit  expense 
adjustment  based  on  the  least  favorable 
terms  of  piyment  to  all  home  market 
customers.  We  have  applied  this 
reporting  requirement  consistently  for 
all  companies  under  review  in  these 
proceedings. 
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The  information  submitted  by  NSK  for 
the  calculation  of  constructed  value 
credit  expense  was  adequate  and  did 
not  have  to  be  submitted  on  a  customer- 
specific  basis.  Therefore,  we  have 
allowed  this  adjustment. 

Comment  2:  Torrington  asserts  that 
because  Koyo  has  not  reported  the 
actual  date  of  payment  for  a  portion  of 
its  HM  sales,  the  Department  should 
assign  the  most  adverse  date  of  receipt 
of  payment  for  that  portion  of  HM  sales. 
In  addition.  Torrington  agrees  with  the 
Department's  preliminary  decision  to 
use  the  lower  interest  rate  of  the  two 
reported  by  Koyo  for  inventory  carrying 
cost  and  credit  expense. 

Koyo  contends  that  the  Department 
erred  in  using  the  interest  rate  reported 
for  inventory  carrying  costs  in  the 
calculation  of  Koyo's  HM  credit 
expense.  Koyo  states  that  the  interest 
rates  reported  for  the  two  adjustments 
were  appropriate  and  allowed  for 
"apples  to  apples"  calculations  of  each 
expense.  Also.  Koyo  asserts  its 
calculation  of  a  customer-specific 
average  date  of  payment  using  90 
percent  of  its  sales  is  acceptable  and 
accurate.  Koyo  points  out  that  the 
identical  methodology  was  accepted  by 
the  Department  in  the  1988-90  review  of 
antifriction  bearings. 

Department's  Position:  Koyo 
calculated  a  customer-specific  credit 
expense  for  its  largest  customers,  which 
accounted  for  over  90  percent  of  its 
sales  by  volume,  arul  applied  the 
average  term  of  payment  to  calculate 
credit  expenses  for  the  remaining  10 
percent  of  sales.  Although  the 
Department's  stated  policy  on  the 
reporting  of  credit  experjse.  if  strictly 
interpreted,  would  seem  to  preclude  our 
acceptance  of  Koyo's  reported  credit 
expense,  in  this  case  Koyo  has 
employed  a  methodology  that  basically 
complies  with  our  instructions  and 
which  we  find  to  be  a  reasonable 
measure  of  Koyo's  customer-specific 
payment  terms.  Our  stated  preference 
on  the  reporting  of  credit  expense 
remains  unchanged.  See  Final  Results  of 
Administrative  Review:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Republic  of  Germany.  56  FR  31724  (July 
11,1991). 

With  respect  to  Koyo's  two  reported 
interest  rates  for  credit  and  inventory 
carr>'ing  costs,  we  used  the  lower  of  the 
two  for  both  expenses  for  the 
preliminary  results.  However,  upon 
further  consideration  of  all  comments. 
UP  have  decided  that  the  two  average 
short-term  interest  rates  employed  by 
the  company  in  calculating  these 
exuenses  are  consistent  with  the  time 
period  concerned  (Koyo's  inventory 


valuation  periods  differ  slightly  from  the 
period  of  review)  and  accurately  reflect 
both  Koyo's  cost  of  extending  credit  to 
its  customers  and  holding  goods  in 
inventory.  For  these  reasons,  we  have  . 
used  Koyo's  initial  allocation 
methodology  for  both  credit  and 
inventory  carrying  costs  for  these  final 
results. 

Comment  3:  Federal-Mogul  contends 
that  Meter's  U.S.  credit  expense 
calculation  should  be  adjusted  to  add  a 
minimum  of  five  additional  days  per- 
sale  to  Meter's  reported  actual  days 
between  shipment  and  payment. 
Federal-Mogul  argues  that  the  addition 
of  these  days  would  accoiint  for  a  lag 
between  Meter's  invoicing  date  and  the 
actual  date  of  shipment  to  the  customer. 
Federal-Mogul  arrives  at  five  days  by 
estimating  one  day  for  invoicing  and 
four  days  for  shipping.  Meter  argues  that 
its  calculation  of  credit  exfjense  is 
consistent  with  Department  practice. 
The  inclusion  of  any  additional  days  in 
Meter's  credit  expense  calculation 
would  include  inventory  carrying  costs 
which  is  an  indirect  selling  expense. 

Department's  Position:  We  disagree 
with  Federal-Mogul.  It  is  our  practice  to 
calculate  direct  credit  expenses  from 
date  of  shipment  to  date  of  payment. 
Meter  has  provided  sufficient 
information  regarding  the  calculation  of 
credit  expense.  Therefore,  we  have 
found  no  reason  to  adjust  Meter's 
reported  credit  expense. 

Comment  4:  Torrington  argues  that 
since  SKF-Italy  and  SKF-UK  did  not 
provide  date  of  payment  information  for 
U.S.  export  sales  made  by  CR  Services, 
the  Department  should  resort  to  BIA.  In 
this  case  Torrington  argues  that  the 
Department  should  calculate  credit 
expense  for  these  sales  on  the  basis  of 
the  longest  actual  time  between 
shipment  and  payment  for  any  SKF-U.S. 
sale. 

SKF-Italy  and  SKF-UK  argue  that  the 
Department  should  accept  SKF's 
reliance  on  an  average  days  outstanding 
which  is  calculated  based  on  the 
company's  business  records.  SKF 
asserts  that  such  a  methodology  was 
used  by  SKF.  in  limited  instances  in  the 
first  review  of  AFBs.  and  was  accepted 
by  the  Department. 

Department's  Position:  SKF  has 
provided  credit  expense  information  on 
sales  made  in  the  U.S.  in  accordance 
with  our  instruction  for  all  but  those 
sales  made  by  CR  Services.  These  sales 
constitute  an  insignificant  percent  of 
SKF's  total  U.S.  sales.  In  our  estimation. 
SKF  has  made  a  reasonable  attempt  to 
comply  with  our  credit  expense 
reporting  requirements.  Therefore,  we 
have  accepted  SKF-Italy  and  SKF-UK's 


reporting  of  US.  credit  expense  for  these 
final  results  of  review. 

Comment  5.-  Torrington  contends  that 
SKF-Sweden  has  been  ambiguous  in 
response  to  the  Department's  request  for 
a  detailed  explanation  of  SKF's  method 
of  calculating  average  dates  of  payment 
for  HM  sales  made  by  Steyr.  Torrington 
contends  that  it  is  clear  that  SKF  used 
an  average  date  of  payment 
methodology.  However,  it  is  unclear    _ 
whether  this  average  is  customer- 
specific  or  across  all  sales.  Absent 
SKFs  clarification.  Torrington  submits 
that  the  Department  should  apply  the 
shortest  payment  period  on  record  for 
any  SKF-Sweden  home  market  sale. 

Department's  Position:  The 
Departinent  has  indicated  that  it  will  not 
allow  an  adjustment  for  credit  expense 
if  it  is  not  calculated  on  either  a 
transaction-  or  customer-specific  basis. 
See  Final  Results  of  Administrative 
Review;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Germany.  56  FR  31724 
(July  11. 1991).  However,  in  this  case. 
SKF-Sweden  has  provided  credit 
expense  information  on  sales  made  in 
the  home  market  in  accordance  with  our 
instruction  for  all  but  a  few  sales  made 
by  Steyr,  an  SKF  affiliate.  In  our 
estimation,  SKF  has  made  a  reasonable 
attempt  to  comply  with  our  credit 
expense  reporting  requirements. 
Therefore,  we  have  accepted  SKF- 
Sweden's  reporting  of  home  market 
credit  expense  for  purposes  of  these 
final  results  of  review. 

Comment  6:  Torrington  states  that  the 
Department  erred  in  accepting  NTN- 
lapan's  home  market  credit  expense 
since  that  adjustment  was  inflated  by 
the  inclusion  of  compensating  deposits. 
Torrington  contends  that  we  should 
either  recalculate  the  expense  or  reject 
the  adjustment 

Department's  Position:  We  agree  with 
Torrington  that  we  should  not  accept 
NTN-Japan's  credit  cost  calculation  in 
light  of  the  inclusion  of  compensating 
deposits.  Therefore,  in  our  final  results 
we  have  recalculated  NTN's  credit  costs 
based  on  the  firm's  net  interest  expense 
(interest  expense  minus  interest  income) 
as  most  representative  of  the  firm's 
internal  cost  of  funds.  The  recalculated 
expense  forms  the  basis  of  the  credit 
cost  adjustment  for  both  home  market 
and  U.S.  purchase  price  sales.  We 
consider  this  the  proper  methodology  for 
the  final  results.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  from  the 
Federal  Republic  of  Germany.  56  FR 
31721  (July  11. 1991). 
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B.  Commissions 

Comment  7:  Torrington  contends  that 
the  Department  should  disallow  home 
market  commissions  paid  to  purchasing 
agents  of  Koyo's  customers,  stating  that 
these  commissions  are  inconsistent  with 
agency  practice.  Torrington  cites 
Industrial  Phosphoric  Acid  from  Israel, 
52  FR  25440,  25442  (July  7, 1987)  in 
support  of  its  claim  that  the  buyer  of  a 
product  cannot  receive  a  commission  for 
its  own  purchase. 

Koyo  asserts  that  the  Department 
should  continue  to  accept  Koyo's 
commissions  to  purchasing  agents 
because  Koyo  did  not  pay  commissions 
to  buyers  as  claimed  by  Torrington. 
Instead,  Koyo  paid  commissions  to 
purchasing  agents. 

Department's  Position:  We  agree  with 
Koyo.  The  information  on  record 
indicates  that  Koyo  pays  commissions 
to  purchasing  agents  who  act  as 
resellers.  In  Industrial  Phosphoric  Acid 
from  Israel,  52  FR  25440.  25442  (July  7, 
1987),  the  Department  states  that  "the 
buyer  of  a  product  cannot  receive  a 
commission  for  its  own  purchase,  as 
would  a  sales  agent."  However,  in  this 
case,  the  purchasing  agent  is  receiving 
the  commission  as  a  reseller,  rather  than 
a  buyer,  and  thus  this  precedent  does 
not  apply.  Therefore,  we  have  allowed 
this  adjustment  to  foreign  market  value 
for  commissions  paid  to  the  purchasing 
agents  of  Koyo's  customers. 

Comment  ft  Federal-Mogul  disagrees 
with  the  Department's  general  treatment 
of  all  U.S.  commissions  as  indirect 
selling  expenses.  Federal-Mogul  argues 
that  U.S.  commissions  should  be  broken 
into  direct  and  indirect  components,  in 
order  to  reflect  the  actual  nature  of  the 
expense.  Only  the  indirect  portion  of  the 
U.S.  commission  expense  should  be 
used  to  offset  home  market  indirect 
selling  expenses.  Additionally,  Federal- 
Mogul  argues  that  the  Department 
should  deduct  from  USP  all  indirect 
selling  expenses  incurred  in  the  home 
market  on  all  commissioned  U.S.  sales 
regardless  of  whether  they  are  ESP  or  PP 
sales.  Federal-Mogul  argues  that  those 
indirect  selling  expenses  are  analogous 
to  the  indirect  selling  expenses  incurred 
in  the  home  market  for  ESP  sales. 

Depariment's  Position:  In  accordance 
with  19  CFR  353.56(a)(2),  the  Department 
makes  a  reasonable  allowance  for 
differences  in  commissions  when 
commissions  are  paid  in  both  the  U.S. 
and  home  markets.  We  are  only 
authorized  to  offset  commissions  paid  in 
one  market  with  indirect  selling 
expenses  from  the  other  market  in  cases 
in  which  no  commissions  are  paid  in  the 
other  market.  See  Special  Rule  in  19  CFR 
353.56(b)(1).  There  is  no  provision  for 


breaking  out  direct  and  indirect  portions 
of  U.S.  commissions,  and  we  have  not 
done  so  in  these  reviews.  This 
determination  is  in  accordance  with  the 
Department's  decision  on  the  same  issue 
in  Final  Results  of  Administrative 
Review:  Television  Receivers, 
Monochrome  and  Color,  from  Japan,  54 
FR  165,  35520  (August  26, 1989). 

Comment  9:  Federal-Mogul  asserts 
that  SNR-USA's  commission  expense  is 
grossly  understated  on  relevant  sales. 
Although  SNR-USA  reported  a  wide 
range  of  substantial  commission  rates,  it 
reduced  them  considerably  by  allocating 
the  expense  over  total  sales.  Federal- 
Mogul  suggests  that  the  Department 
change  the  value  of  the  commission 
expense  to  the  average  percentage  rate 
reported  in  SNR's  supplemental 
response. 

SNR  counters  that  all  expenses  were 
accounted  for  in  the  response.  The 
commissions  were  averaged  over  all 
sales  because  sometimes  the  unrelated 
sales  representatives  west  of  the 
Mississippi  ship  to  the  East  Coast  and 
SNR  itself  will  ship  west  of  the 
Mississippi.  SNR  maintains  it  does  not 
have  the  capability  to  track  this 
information  on  an  individual  basis. 

Department 's  Position:  We  cannot  see 
the  relevance  of  SNR's  argument  that  it 
has  averaged  its  commission  expense 
because  the  unrelated  commissionaire 
might  ship  merchandise  east  of  the 
Mississippi.  Regardless  of  the 
destination  of  the  merchandise  the 
commissionaire  will  continue  to  receive 
a  commission.  Since  the  Department  has 
access  to  the  average  commission  paid 
to  unrelated  commissionaires,  we  have 
used  this  average  percentage  rate  for  the 
applicable  commission  expenses.  We 
have  excluded  the  amounts  reported 
under  commissions  to  related  parties. 

Comment  10:  Torrington  contends  that 
the  Department  should  deduct 
commissions  paid  by  NTN-]apan  to  a 
related  party  from  purchase  price  sales. 

Department 's  Position:  We  disagree 
with  Torrington.  We  consider  related- 
party  commissions  as  intra-company 
transfers  of  funds  and,  as  such,  not  a 
proper  adjustment  to  price. 

C.  Advertising  and  Promotional 
Expenses 

Comment  11:  Federal-Mogul  maintains 
that  SKF-France,  SKF-UK,  and  SKF- 
Italy  have  treated  all  U.S.  advertising 
and  promotional  expenses  as  indirect, 
although,  upon  examination  of 
submitted  samples  of  U.S.  advertising 
and  promotional  materials,  some  of 
these  expenses  are  clearly  direct. 
Federal-Mogul  bases  this  argimient  on 
one  of  these  samples,  claiming  that  it 
promotes  a  specific  SKF  product. 


Department's  Position:  The 
Department  has  examined  the  sample 
advertisement  cited  by  Federal-Mogul 
and  disagrees  that  it  constitutes  a  direct 
advertising  expense.  The  advertisement 
in  question  was  not  promoting  a  specific 
product  in  which  SKF  bearings  were 
incorporated,  but  merely  used  these 
products  as  examples  to  demonstrate 
the  general  uses  of  SKF  products. 

Comment  12:  Torrington  contends  that 
the  Department  should  have  classified 
FAG-Italy  and  FAG-UK's  U.S. 
advertising  and  promotion  expenses  as 
direct,  rather  than  indirect  expenses,  " 
citing  one  of  the  sample  advertisements 
that  FAG  submitted  as  promoting  a 
specific  product.  Torrington  further 
argues  that  the  classification  of  all  of 
FAG  advertisements  as  indirect  is 
questionable.  Because  FAG  did  not 
place  all  of  its  advertisements  on  the 
record,  and  the  Department  did  not 
verify  whether  they  were  direct  or 
indirect,  Torrington  asserts  that  all  U.S. 
advertising  expense  should  be  treated 
as  direct  selling  expenses  unless  proven 
otherwise. 

Department's  Position:  For  advertising 
to  be  treated  as  a  direct  expense,  it  must 
be  incurred  on  products  under  review 
and  assumed  on  behalf  of  the 
respondent's  customer  that  is,  it  must 
be  shown  to  be  directed  toward  the 
customer's  customer.  See  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  from  the 
Federal  Republic  of  Germany.  56  FR 
31725  (July  11, 1991).  The  examples  of 
U.S.  advertising  submitted  by  the 
respondent  were  not,  in  our  judgment, 
directed  toward  the  customer's 
customer,  i.e..  the  end-user.  Instead. 
FAG's  U.S.  advertising  appears  to  be 
general  in  nature,  and  targets  FAG's 
customer.  The  Department  is  not 
required  to  examine  every  document 
which  may  be  related  to  a  given 
adjustment.  In  addition,  we  are 
satisfied,  based  on  the  information 
which  we  requested  pertaining  to  U.S. 
advertising,  that  FAG's  U.S.  advertising 
expenses  are  indirect  in  nature. 

Comment  13:  Torrington  argues  that 
the  Department  should  disallow 
expenses  that  NMB/Pelmec  Singapore 
had  classified  as  pertaining  to  instances 
where  customers  were  taken  on 
overseas  trips  because  NMB/Pelmec 
Singapore  has  failed  to  demonstrate  the 
manner  in  which  these  trips  are  tied  into 
home  market  sales.  NMB/Pelmec 
Singapore  explains  in  its  rebuttal  brief 
that  these  expenses  were  incurred  to 
promote  MSB's  local  sales  of  M&I  and 
Pelmec  ball  bearings  by  showing  MSB's 
customers  the  scale  of  the  Minebea 
Group  operations. 
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Department's  Position:  NMB/Pebnec 
Singapore  stated  in  its  supplemental 
questionnaire  response  that  these  sales 
promotion  expenses  were  incurred  to 
promote  local  sales.  NMB/Pelraec 
Singapore  allocated  these  expenses  over 
the  appropriate  types  of  home  market 
sales,  and  reported  only  the  amounts 
allocated  to  Singapore-made  subject 
merchandise.  We  find  this  methodology 
to  be  reasonable,  and  have  accepted 
this  adjustment  for  these  final  results. 

Comment  14:  Federal-Mogul  contends 
that,  in  its  preliminary  margin 
calculations  for  Nankai,  the  Department 
erroneously  excluded  U.S.  direct 
advertising  expenses  from  the  U.S. 
direct  selling  expenses  variable.  Nankai 
counters  that  the  advertising  expenses 
incurred  in  the  U.S.  market  are  similar  in 
nature  to  those  indirect  advertising 
expenses  incurred  in  the  home  market 
and,  therefore,  should  be  classified 
similarly.  If  the  Department  decides  to 
classify  the  U.S.  advertising  expenses  as 
direct  selling  expenses,  Nankai  argues 
the  same  classification  should  be  given 
to  home  market  advertising  expenses. 

Department's  Position:  Nankai 
reported  all  of  its  home  market  and  U.S. 
advertising  expenses  as  direct  selling 
expenses.  The  home  market  advertising 
expense  consisted  of  a  product  catalog 
plus  two  other  expenses.  In  the  U.S..  the 
only  advertising  expense  incurred  was 
for  the  same  product  catalog  used  in  the 
home  market.  At  verification,  we  found 
that  the  product  catalog  was  directed  at 
Nankai's  customers,  rather  than  at 
Nankai's  customers'  customers. 
Therefore,  the  Department  properly 
classified  it  as  an  indirect  seUing 
expense.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  from  the 
Federal  Republic  of  Germany,  56  FR 
31725  (July  11  1991).  Since  we 
determined  the  product  catalog  expense 
in  the  home  market  to  be  indirect  in 
nature,  we  treated  the  same  expense  in 
the  U.S.  to  be  an  indirect  advertising 
expense. 

Comment  15:  Torrington  argues  that 
Koyo  has  not  provided  detailed 
information  to  support  its  claim  that  its 
advertising  and  sales  promotion 
expenses  should  have  been  classified  as 
indirect  selling  expenses  and.  therefore, 
absent  convincing  evidence  to  the 
contrary,  the  Department  should  treat 
these  expenses  as  direct  selling 
expenses. 

Department's  Position:  Koyo  provided 
examples  of  its  advertising  and  sales 
promotions,  which  the  Department 
examined  Contrary  to  Torrington' s 
assertion,  Koyo  explained,  and  provided 
eianiplea  of.  the  types  of  expenses  that 
compose  its  claimed  advertising  and 


sales  promotion  expenses.  Based  on  our 
examination  of  these  data,  we  conclude 
that  the  expenses  were  correctly 
classified  as  indirect 

Comment  16:  Federal-Mogul  contends 
that  the  direct  and  indirect  U.S. 
advertising  and  sales  promotion 
expense  iirformation  submitted  by  SNR- 
U.S.  is  inadequate  and  inconsistent,  and 
urges  the  Department  to,  at  a  minimum, 
revise  these  expenses  to  reflect  the 
percentage  factor  that  was  submitted  in 
the  supplemental  response,  rather  than 
the  percentage  factor  from  the  original 
response,  which  was  used  in  the 
preliminary  residts. 

Department's  Position:  We  agree  with 
Federal-Mogul  and  have  used  the  higher 
percentage  factor  for  our  final  results. 

D.  Technical  Services  and  Warranty 
Expenses 

Comment  17:  RHP  objects  to  the' 
Department's  decision  to  treat  technical 
service  expenses  as  direct  expenses  for 
USP  purposes  and  indirect  expenses  for 
FMV  purposes.  RHP  states  that  the 
Department  should  only  consider 
teclinical  services  direct  selhng 
expenses  if  these  expenses  are  directly 
related  to  sales.  See  Tapered  Roller 
Bearings  Four  Inches  or  Less  in  Outside 
Diameter  and  Certain  Components 
Thereof  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  55  FR  38720,  38722  (September 
20, 1990),  at  Comments  16,  21,  and  36; 
Certain  Internal-Combustion,  Industrial 
Forklift  Trucks  from  Japan,  53  FR  12552, 
12563  (April  15. 1968).  RHP  claims  that  it 
does  not  maintain  any  records 
concerning  technical  service  expenses 
that  allow  it  to  tie  the  expenses  directly 
to  particular  products,  customers,  or 
markets.  Therefore,  RHP  reported  these 
costs  in  both  markets  as  indirect  selling 
expenses.  Accordingly,  as  in  the  initial 
investigation  and  the  first  administrative 
review,  the  Department  should  treat 
technical  services  as  indirect  expenses 
in  both  the  United  States  and  the  home 
market. 

Department's  Position:  In  the 
questionnaire,  the  Department  requested 
that  respondents  separate  technical 
service  expenses  into  direct  and  indirect 
portions.  Since  RHP  could  not 
distinguish  between  the  direct  and 
indirect  portions  of  this  expense  in 
either  market  we  used  the  best 
information  otherwise  available  and 
considered  the  entire  U.S.  technical 
service  expense  as  direct  and  the  entire 
home  market  amount  as  an  indirect 
expense. 

Comment  t&  Torrington  asserts  that 
Koyo  allocated  U.S.  technical  service 
expenses  over  all  sales,  apparently 
including  after-market  sales.  Ordinarily. 


technical  service  expenses  are  incurred 
in  providing  installation  assistance  to 
OEMs  and  have  no  application  to  after- 
market  sales.  In  addition.  Koyo  failed  to 
document  the  extent  to  which  the 
alleged  technical  services  expenses 
differed  between  the  two  levels  of  trade. 

Department's  Position:  Koyo  has 
stated  that  it  provides  technical  services 
to  all  customers  that  request  assistance, 
including  after-market  customers. 
Absent  compelling  evidence  to  the 
contrary,  we  are  satisfied  that  Koyo's 
allocation  methodology  for  technical 
service  expense  is  reasonable. 

Comment  19:  Federal-Mogul  argues 
that  FAG-Italy  and  FAG-UK  incorrectly 
claimed  a  direct  deduction  from  home 
market  price  for  technical  services  and 
warranty  expenses  which  were 
allocated  over  all  of  FAG-Italy's  HM 
sales.  Federal-Mogul  argues  that  for 
purposes  of  the  final  results,  FAG's 
technical  service  and  warranty 
expenses  should  be  treated  as  indirect 
selling  expenses. 

Department's  Position:  Based  on  our 
verification  of  FAG-UK's  technical 
services  and  warranty  expenses  in  this 
review,  and  our  past  verifications  of 
FAG,  we  continue  to  believe  that  these 
expenses  have  been  reasonably 
quantified  and  allocated  and  aie 
properly  deductible  as  direct  selling 
expenses.  See  Final  Results  of 
Administrative  Review:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
Germany,  56  FR  31723  (July  11. 1991). 
Comment  20:  Federal-Mogul  argues 
that  the  Department  should  not  allow 
FAG-UK  and  FAG-Italy  to  use  a  40- 
month  average  percentage  factor  based 
on  corresponding  sales  during  that 
period  for  U.S.  direct  warranty  expenses 
when  an  amount  based  solely  on  the 
period  of  review  is  available. 

Department's  Position:  We  agree  with 
Federal-Mogul.  We  prefer  to  use 
expenses  incurred  during  the  period  of 
review.  However,  the  Department  has 
quantified  FAG-UK  and  FAG-ltaly's 
actual  U.S.  warranty  expenses  incurred 
during  the  period  of  review,  and 
determined  that  the  difference  between 
the  amount  reported  by  FAG-UK  and 
FAG-Italy  and  the  actual  U.S.  warranty 
expense  is  so  insignificant  that  the 
change  the  factor  used  in  the 
preliminary  results  would  have  no  effect 
on  either  FAG-UK  or  FAG-Italy's  final 
margin. 

Comment  21:  Federal-Mogul  claims 
that  Meter  failed  to  include  all  expenses 
incurred  in  its  deduction  of  warranty 
costs  from  U.S.  price.  Federal-Mogul 
argues  that  the  costs  of  in-honse  labor 
and  factory  overhead  which  were 
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excluded  by  Meter  should  also  be 
deducted  as  part  of  the  U.S.  warranty 
expenses  adpstment  In  addition, 
Federal-Mo^  argues  that  Meter  did  not 
include  all  costs  associated  with 
reworked  parts.  Federal-Mogul 
maintains  that,  in  the  past,  the 
Department  has  considered  such 
expenses  indirect  selling  expenses 
because  they  were  assumed  by  a 
separate,  permanently  operating, 
department  or  related  company,  and 
reflect  a  normal  part  of  the  operations  of 
and  cost  to  the  company.  In  Meter's 
case,  Federal-Mogul  contends  that,  even 
though  the  re-working  was  performed  in- 
house,  "it  was  not  performed  by  a 
service  or  repair  department  or  related 
company, "^  but.  rather,  it  was  performed 
by  employees  who  were  not  accustomed 
to  performing  such  work,  and  therefore, 
constituted  additional  work  on  their  part 
beyond  their  normal  duties. 

Department's  Poaition:  We  agree  with 
Federal-MoguL  It  is  the  Department's 
long-standing  practice  to  treat  in-house 
warranty  labor  expenses  as  indirect 
selling  expenses.  See  Color  Television 
Receivers  &om  the  Republic  of  Korea; 
Final  Results  of  Antidumping 
Administrative  Review,  55  FR  26225, 
26230  (June  27. 1990).  The  fact  that  Meter 
did  not  have  a  special  unit  to  handle  its 
repair  work  is  irrelevant  Meter's 
workers  were  still  paid  whether  they 
performed  warranty  work  or  not 
Therefore,  we  have  continued  to  treat 
the  in-house  labor  and  factory  overhead 
warranty  expense  as  an  indirect 
expense. 

Comment  22:  Federal-Mogul  objects  to 
the  methodology  used  by  Meter  in 
making  post-verifkation  home  market 
warranty  corrections  to  the  direct  selling 
expense  variable  (This  variable  is 
composed  of  two  expenses:  warranty 
expense  and  credit  expense).  Federal- 
Mogul  asserts  that  the  constructed  value 
verification  report  indicates  that  Meter 
calculated  its  per-unit  warranty  expense 
based  on  its  full  warranty  cost,  rather 
than  solely  the  portion  of  the  warranty 
cost  associated  with  home  market  sales. 
They  state  that  the  report  also  indicates 
that  the  per-unit  warranty  expense 
would  be  revised  to  reflect  only  those 
warranty  costs  associated  with  the 
home  market.  Federal-Mogul  alleges  that 
the  revised  direct  selling  expense 
variable  increased  on  some 
transactions,  while  decreasing  on 
others.  Federal-Mogul  contends  that  it  is 
illogical  for  such  a  revision  to  warranty 
expense  to  have  resulted  in  this 
inconsistency.  Either  the  revision  of  the 
per-unit  warranty  expense  was  not 
performed  correctly,  or  the  credit 
expense  component  of  the  direct  selling 


expense  variable  was  altered  without 
justification. 

Meter  argves  that  at  verificatioa,  the 
Department  requested  the  firm  to 
reallocate  its  warranty  expenses  so  that 
the  direct  warranty  expenses  variable 
would  reflect  only  those  expenses 
incurred  in  the  home  market  Meter 
asserts  that  it  complied  with  this 
request.  Meter  contends  that  ite  home 
market  warranty  expense  calculations 
are  accurate,  and  that  no  other  changes 
were  made  to  the  direct  selling  expenses 
variable.  Meter  explains  that  the 
fluctuations  that  resulted  £rc«i  revitiag 
the  direct  selling  expense  variable  were 
caused  by  changes  to  the  cost  of 
manufacture  variable.  Because  direct 
selling  expenses  were  calculated  as  a 
percentage  of  the  cost  of  manufacture, 
the  direct  selling  expense  variable  also 
was  affected,  resulting  in  increases  and 
decreases  in  the  values  of  that  variable. 

Departmeat'i  Position:  We  agree  with 
Meter.  Per-imit  warranty  expense  was 
measured  as  a  percentage  of  the  cost  of 
manufacture.  Therefore,  any  changes  in 
this  variable  automatically  caused 
fluctuations  in  Meter's  per-unit  warranty 
expense.  At  verification,  the  Department 
requested  a  number  of  revisions  which 
affected  the  cost  of  manufactiu-e: 
transportation  costs  were  added  to 
materials;  technical  labor  for  tooling 
was  moved  from  SG&A  to  overhead;  an 
overstatement  of  expenses  for  fuels  and 
lubricants  had  to  be  corrected; 
allocation  of  medical  and 
pharmaceutical  costs,  which  had  been 
allocated  in  total  to  overhead,  had  to  be 
reallocated  so  that  a  portion  was 
allocated  to  administrative  personnel; 
costs  associated  with  small  asset 
purchases  and  water  were  added  to 
overhead;  per-unit  warranty  costs, 
which  had  been  based  on  total  warranty 
costs,  were  revised  to  reflect  home 
market  warranty  costs,  etc.  As  a  result 
of  these  changes,  variances  occurred  in 
the  per-unit  warranty  expense. 
Therefore,  we  have  decided  to  accept 
Meter's  home  market  direct  selling 
expense  totals,  as  corrected  after 
verification. 

Comment  23:  Torrington  claims  that 
the  Department  should  reclassify  Koyo's 
indirect  U.S.  warranties,  guarantees,  and 
servicing  expenses  as  presumptively 
direct  selling  expenses  unless  Koyo  can 
prove  otherwise. 

Department's  Position:  We  disagree 
with  Torrington.  We  have  examined 
Koyo's  reported  U.S.  warranty, 
guarantees  and  services  and  have 
determined  that  these  expenses  were 
correctly  reported  as  indirect  selling 
expenses.  Therefore,  we  have  accepted 
Koyo's  reporting  of  this  expense. 


Comment  24:  Koyo  Buintaina  that  the 
Department  should  nol  deny  its  claia 
for  negative  indirect  warranty  expenses 
incurred  by  AKC  and  negabve  export 
selling  expenses  (direct  warranty 
expenses  incurred  by  Koyo  on  behalf  of 
sales  to  the  United  States).  Koyo  states 
that  'some  warranty  expenses  incurred 
by  AKC  are  charged  back  to  Koyo.  After 
recording  it  as  an  AKC  incurred 
expense,  AKC  is  reimbursed  by  Koyo.  If 
AKC's  warranty  expenses  for  any  given 
period  are  less  than  the  reimbursements 
it  receives  for  expenses  in  the  previous 
period  ^  result  is  a  negative  expense. 
Koyo  argues  that  it  reported  negative 
direct  warranty  expense  incurred  in  the 
home  market  on  behalf  of  U.S.  sales 
because  it  reported  a  large  warranty 
expense  for  the  first  review. 
Subsequently,  this  warranty  was  settled 
on  different  terms  and  Koyo  adjusted  for 
the  reduction  of  this  expense  in  its 
financial  documents  dining  the  current 
review  period. 

Department's  Position:  For  the  final 
results,  we  have  denied  Koyo's  negative 
warranty  expenses.  Koyo  failed  to 
document  and  explain  the  type  of 
indirect  warranty  expense  AKC  would 
be  reimbursed  for  by  Koyo.  We  denied 
the  company's  negative  warranty 
expenses  associated  with  sales  to  the 
United  States  because  the  amount 
reported  by  Koyo  does  not  reflect  actual 
expenses  incurred  during  the  period  of 
review. 

Comment  25:  Torrington  states  that 
SKF-Sweden  did  not  separately  identify 
warranty  expenses  for  this  review 
because  of  the  significant  time  it  would 
take  to  conduct  an  analysis  of  these 
expenses  and  because  such  expenses 
are  historically  legally  de  minimis.  Since 
indirect  U.S.  selling  expenses  are 
subject  to  offset  in  the  home  market 
Torrington  argues  that  the  Department 
should  be  sure  that  direct  warranty 
expenses  are  not  being  reported  as 
indirect. 

Department's  Position:  We  agree  with 
Torrington  that  it  is  not  up  to  the 
discretion  of  the  respondent  to 
determine  whether  or  not  an  expense  is 
legally  de  minimis.  We  have,  therefore, 
recorded  the  warranty  expense, 
originally  reported  as  indirect  as  a 
direct  expense  and  reduced  indirect 
selling  expenses  accordingly. 

Comment  26:  Torrington  contends  that 
the  Department  failed  to  account  for 
additional  warranty  and  technical 
service  expenses  incurred  by  Nachi's 
technical  service  center  in  the  United 
States.  Torrington  reasons  that  although 
the  expenses  incurred  by  this  center  are 
paid  by  Nachi  in  Japan,  some  portion  of 
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the  expenses  incurred  by  this  center 
must  be  attributed  to  U.S.  sales. 

Department's  Position:  We  disagree 
with  Torrington.  Nachi  has  reported, 
and  the  Department  has  deducted, 
indirect  expenses  incurred  by  Nachi's 
technical  service  center  which  are 
attributable  to  U.S.  sales. 

Comment  27:  Federal-Mogul  asserts 
that  SNR-USA  reported  fringe  benefits, 
but  failed  to  include  them  in  U.S. 
technical  service  expenses.  The 
Department  should  adjust  this  expense 
to  reflect  the  ratio  of  salary  and  travel 
expenses  of  the  technician  plus  the 
previously  omitted  fringe  benefits  to 
total  sales  value. 

Department's  Position:  We  agree  with 
Federal-Mogul  and  have  included  the 
fringe  benefits  in  our  final  results. 

Comment  28:  Although  SNR-USA 
originally  alleged  that  its  U.S.  direct 
warranty  expense  was  too  insignificant 
to  report,  Federal-Mogul  points  out  that 
SNR  did  report  an  amount  for  direct 
warranty  in  its  supplemental  response 
which  generates  an  adjustment  factor 
larger  than  the  factors  reported  for  some 
other  items.  Accordingly,  Federal-Mogul 
believes  the  Department  should  include 
this  amount  in  its  final  results. 

Department's  Position:  We  agree  with 
Federal-Mogul  and  have  included  the 
reported  direct  warranty  expenses  in 
our  final  results. 

E.  Inventory  Carrying  Costs 

Comment  29:  Tprrington  argues  in  its 
general  issues  brief  that  the  Department 
erred  by  deducting  inventory  carrying 
costs  directly  from  FMV.  Torrington, 
citing  the  CIT's  ruling  in  Daewoo 
Electronics  Co..  Ltd.  v.  United  States, 
712  F.  Supp.  931.  950  {CIT  1989). 
contends  that  pre-saie  expenses 
incurred  in  the  home  market  and  the 
United  States  should  be  treated 
differently  in  order  to  make  a  fair 
comparison.  Therefore,  according  to 
Torrington.  inventory  carrying  costs 
which  are  deducted  directly  in  ESP 
calculations,  should  be  classified  as 
indirect  selling  expenses  when 
calculating  FMV  since  they  do  not  relate 
to  particular  sales.  Torrington  further 
argues  in  its  country-specific  briefs  that 
the  Department  should  make  no 
deduction  from  FMV  for  this  imputed 
general  expense. 

Department's  Position:  We  disagree 
with  Torrington.  We  did  not  treat 
inventory  carrying  cost  as  a  direct 
selling  expense  in  the  preliminary 
results.  The  Department  has  detehnined 
previously,  and  continues  to  maintain, 
that  inventory  carrying  costs  are 
properly  classified  as  indirect  selling 
expenses  since  they  do  not  relate  to 
particular  sales.  See  Final  Results  of 


Antidumping  Duty  Administrative 
Review;  Color  Television  Receivers 
Except  for  Video  Monitors,  from 
Taiwan,  55  FR  47093,  47098  (November 
9, 1990)^  The  nature  of  this  expense,  and 
therefore  its  classification,  holds  true 
regardless  of  the  market  in  which  it  was 
incurred.  Second,  as  we  stated  in  the 
original  investigation  and  first 
administrative  review  of  this 
proceeding,  in  order  for  comparisons  to 
be  fair,  it  is  necessary  to  make  inventbry 
carrying  cost  adjustments  to  both  FMV 
and  USP.  See  Final  Determination  of  \ 
Sales  at  Less  than  Fair  Value; 
Antifriction  Bearings  and  Parts  Thereof. 
From  the  Federal  Republic  of  Germany. 
54  FR  19050  (May  3. 1989);  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  and  Parts 
Thereof,  From  the  Federal  Republic  of 
Germany.  58  FR  31727  (July  11, 1991). 
That  the  foreign  seller  chooses  to  sell 
from  inventory  in  the  home  market  is  no 
different  from  the  seller's  decision  to 
undertake  ESP  transactions  in  the 
United  States.  Because  the  seller  incurs 
the  opportunity  cost  of  holding 
inventory  in  both  markets,  and  because 
we  adjust  for  that  cost  in  the  U.S. 
market,  we  must  also  adjust  for  the 
same  cost  in  the  home,  market.  The  case 
cited  by  Torrington,  Daewoo  Electronics 
Company  vs.  United  States,  concerns 
whether  the  Department  properly  made 
an  adjustment  to  ESP  for  certain  pre- 
sale  credit  expenses,  not  with  whether 
an  adjustment  to  FMV  for  inventory 
carrying  costs  is  appropriate. 

Comment  30:  Torrington  contends  that 
the  Department  should  reject  NSK,  NTN, 
and  Nachi's  submission  of  Japanese 
short-term  interest  rates  to  calculate 
U.S.  inventory  carrying  costs.  Torrington 
argues  that  the  Department  should  not 
accept  the  use  of  the  Japanese  interest 
rate  simply  because  the  Japanese 
parent's  repayment  terms  were  longer 
than  the  average  inventory  period. 
Torrington  alleges  that  the  Department 
errs  when  it  measures  the  actual  cost  to 
the  corporation  as  a  whole  rather  than 
the  cost  that  would  have  been  incurred 
had  the  importer  been  unrelated  and 
purchased  the  goods  FOB  Japan. 
Torrington  further  argues  that  Nachi 
failed  to  demonstrate  that  its  U.S. 
subsidiary  had  access  to  loans  at  the 
Japanese  short-term  interest  rate. 

Department's  Position:  We  disagree 
with  Torrington.  In  the  case  of  NSK  and 
NTN,  the  terms  of  payment  between  the 
parent  and  the  subsidiary  are  longer 
than  the  average  days  the  merchandise 
remains  in  the  subsidiary's  inventory. 
Therefore,  NSK  and  NTN  used  the  short- 
term  interest  rate  available  to  the  parent 
for  their  entire  calculation  of  their  U.S. 
subsidiary's  inventory  carrying  costs. 


Nachi  calculated  its  inventory  carrying 
costs  by  using  the  parent's  short-term 
interest  rate  only  for  the  period  of  time 
covered  in  the  terms  of  payment  from  its 
parent.  Nachi  used  the  U.S.  subsidiary's 
short-term  interest  rate  to  calculate  its 
cost  of  carrying  inventory  beyond  the 
parent's  terms  of  payment. 

Normally,  the  Department  calculates 
U.S.  inventory  carrying  costs  using  the 
U.S.  interest  rate  because  the  U.S. 
subsidiary  bears  the  full  cost  of  carrj'ing 
the  merchandise.  However,  if  the 
payment  terms  that  the  parent  extends 
to  the  subsidiary,  in  combination  with 
the  time  the  merchandise  remains  in  the 
subsidiary's  inventory,  indicates  that  the 
parent  bears  the  cost  of  carrying  the 
merchandise  for  a  portion  of  time  the 
merchandise  is  in  inventory,  then  the 
parent's  short-term  interest  rate  is  used 
to  calculate  that  portion  of  the  inventory 
carrying  cost.  Therefore,  we  will 
continue  to  accept  NTN,  NSK.  and 
Nachi's  calculation  of  inventory  carrying 
costs  for  these  final  results.  See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  High  Information  Content  Flat 
Panel  Displays  and  Display  Glass 
Thereof  from  Japan.  56  FR  32399  (July  16, 
1991);  Final  Results  of  Antidumping 
Duty  Administrative  Reviews;  Tapered 
Roller  Bearings  Four  Inches  or  Less  in 
Outside  Diameter,  and  Certain 
Components  Thereof,  from  Japan,  56  FR 
65236  (December  16, 1991).  57  FR  4984 
(February  11. 1992). 

F.  Indirect  Selling  Expenses 

Comment  31:  Federal-Mogul  questions 
FAG-Italy's  failure  to  report  foreign 
indirect  selling  expenses  for  U.S.  sales. 

Federal-Mogul  asserts  that  some 
department,  office,  or  persons  in  Italy 
must  be  involved  in  the  movement  of 
bearings  from  Italy  to  Germany  prior  to 
sale  in  the  U.S.  In  addition.  Federal- 
Mogul  contends  that  FAG-Italy  has 
overstated  HM  indirect  selling  expenses 
by  including  expenses  incurred  in 
Germany  to  support  all  European  sales 
and  FAG's  worldwide  sales.  Federal- 
Mogul  asserts  that  FAG's  sales  in  Italy 
do  not  go  through  Germany  enroute  to 
the  customer.  Accordingly,  any 
expenses  incurred  in  Germany  for  non- 
Italian  sales  should  not  be  included  in 
HM  indirect  selling  expenses. 

FAG-Italy  states  that  it  incurs  no 
indirect  selling  expenses  for  products 
shipped  to  its  German  parent  which  are 
later  sold  in  the  U.S.  FAG's  ordering 
process  for  its  worldwide  sales  is 
centralized  in  Germany.  FAG  asserts 
that  any  costs  incurred  on  these 
transfers  are  included  in  FAG's  reported 
COM.  Any  movement  charges  incurred 
are  reported  as  such  in  the  sales 
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sections  of  FAG-Italy's  responae. 
Regarding  HM  indirect  selling  expenses. 
FAG  explains  that  certain  costs  incurred 
for  sales  in  Italy  are  incurred  by  FAG- 
Italy's  parent  in  Germany.  FAG- 
Gennany  maintains  a  worldwide 
marketing  staff,  whose  costs  constitute 
an  indirect  selling  expense. 

Department's  Positioa:  We  agree  with 
FAG-Italy.  We  verified  FAG-Italy  in  the 
first  administrative  review  and  found  its 
reporting  of  indirect  selling  expenses  to 
be  reasonable  and  accurate.  In  this 
current  review  of  AFBs,  we  verified 
FAG-  Germany's  home  market  indirect 
selling  expenses  and  determined  that 
the  allocation  methodology  reasonably 
captured  indirect  selling  expenses 
incurred  on  sales  of  the  subject  Italian 
merchandise.  Therefore,  we  have  used 
the  indirect  selling  expense  data  as 
reported  for  these  final  results. 

Comment  32:  SKF-France  claimed  two 
levels  of  indirect  selling  expenses  for 
SOS,  a  related  selling  company  in.  the 
home  market  The  first  level  of  selling 
expense  reflects  that  portion  of  selling 
expenses  incurred  by  the  SKF 
manufacturing  companies  which, 
according  to  SKF.  incur  indirect  selling 
expenses  associated  with  its  sales  to 
SOS.  The  second  level  of  indirect  selling 
expenses  were  indirect  selling  expenses 
incurred  by  SOS  on  sales  to  unrelated 
parties. 

SKF-France  asserts  that  the 
Department  erred  in  its  rejection  of  the 
first  level  of  selling  expenses  incurred 
on  home  market  sales  by  SOS  in  the 
preliminary  results  of  review.  SKF 
points  out  that  SOS's  sales  to  unrelated 
customers  include  the  manufacturer's 
selling  expenses  in  the  price,  and  that 
identical  selling  expenses  are  incurred 
regardless  at  the  relationship  between 
SKF-France  and  its  customers.  SKF- 
France  cites  Brother  Indus.  Ltd.  v. 
United  States.  540  F.  Supp.  1341  (CIT 
1982)  and  Smith  Corona  Group  v.  United 
States,  713  F.2d  1568  (Fed.  Cir.  1983).  In 
addition,  SKF-France  notes  that 
expenses  incurred  on  sales  to  SOS  are 
included  in  the  numerator  used  for  SKF- 
France's  HM  indirect  selling  expenses 
calculation.  Likewise,  sales  made  to 
SOS  by  SKF-France  are  included  in  the 
denominator  of  the  HM  indirect  selling 
expense  equation. 

Federal-Mogul  asserts  that  not  only 
should  the  Department  disallow  the  first 
level  of  selling  expenses  claimed  on 
sales  from  SKF-France  to  SOS,  but  that, 
in  light  of  the  assertions  made  by  SKF- 
France  regarding  the  inclusion  of  sales 
from  SKF-France  to  SOS  in  the 
calculation  of  all  indirect  selling 
expenses,  the  Department  should  reject 
HM  indirect  selling  expenses  claims  as 
an  adjustment  to  non-SOS  sales  as  well. 


Department's  Position:  The 
Department  has  disallowed  SKF- 
France's  "first-level"  selling  expenses, 
because  they  include  the  indirect  selling 
expenses  of  the  SKF  manufacturing 
companies  incurred  on  sales  made 
between  SKF  and  SOS.  a  related 
company.  Since  we  are  comparing  U.S. 
sales  to  SKF  manufacturing  companies' 
sales  to  their  unrelated  customers  or  to 
SOS's  sales  to  its  customers,  the 
Department  only  considers  the  indirect 
selling  expensee  incurred  which  support 
SKF's  external  sales  and  not  sales  made 
to  SOS.  Therefore,  the  Department 
disallowed  the  'Tirst-level"  of  indirect 
selling  expenses  claimed  by  SKF  on 
behalf  of  SKFs  wholly-owned 
subsidiary,  SOS.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Germany.  56  FR  31892 
(July  11, 1991), 

Because  the  SKF-France  companies 
included  sales  to  SOS  in  their 
calculation  of  indirect  selling  expenses, 
we  have  reduced  the  home  market 
selling  expense  totals  by  class  or  kind 
on  the  basis  of  the  ratio  of  related-party 
sales  to  total  sales  as  reported  in  the 
Section  A  home  market  response. 

Comment  33:  Federal-Mogul  contends 
that  SKF-Germany,  the  SKF-UK  and 
SKF-France  erroneously  included  direct 
selling  expenses  in  U.S.  indirect  selling 
expense  totals  which  have  been  offset 
by  indirect  selling  expenses  incurred  in 
the  home  market  Federal-  Mogul  alleges 
that  SKF  included  technical  and 
advertising  expenses  which  are  direcdy 
related  to  sales  made  in  the  United 
States.  Federal-Mogul  argues  that  rather 
than  allow  these  expenses  as  U.S. 
indirect  selling  expenses,  the 
Department  should  consider  SKFs 
claimed  indirect  selling  expenses  to  be 
direcdy  related  to  its  U.S.  sales. 

SKF-Germany,  SKF-France,  and  SKF- 
UK  reject  Federal-Mogul's  assertion. 
SKF  submits  that  its  adveriisements 
broadly  promote  SKF  products  and  are 
general  in  nature.  SKF  further  contends 
that  technical  expenses  incurred  on 
sales  of  AFBs  are  legally  de  minimis 
whether  considered  to  be  direcdy  or 
indirecdy  related  to  sales.  SKF-France 
asserts  that  the  Department  verified 
SKFs  warranty  expenses  and  also 
found  them  to  be  c/e  minimis.  Therefore, 
SKF  concludes  diat  there  is  no  validity 
to  Federal-  Mogid's  argument  regarding 
SKF's  U.S.  indirect  selling  expenses. 

Department's  Position:  Because  the 
SKF  companies  have  improperly 
included  direct  warranty  aiid  technical 
service  expenses  rn  their  pool  of  indirect 
selling  expenses,  the  Department  has 
used  the  weighted-average  technical 


services  and  warraifty  expenses  from 
the  response  of  Bearing  Industry, 
Bearing  Services  and  Specialty  Bearings. 
SKF-U.S.  companies,  as  the  best 
information  available  for  these 
expenses.  We  deducted  the  weighted- 
average  amount  direcdy  from  USP. 

Comment  34:  SKF-UK  and  SKF- 
Germany  assert  that  credit  and 
inventory  carrying  costs  should  b6 
included  in  the  pool  of  indirect  selling 
expenses  to  be  deducted  as  an  offset  to 
U.S.  indirect  selling  expenses  and 
commissions. 

Department's  Position:  We  agree. 
Since  the  imputed  interest  expenses  are 
indirect  selling  expenses,  the  expenses 
were  included  in  the  ESP  offset  for  these 
final  results. 

Comment  35:  RHP  reported  other 
indirect  selhng  expenses  as  a 
percentage  of  sales  price.  One 
percentage  factor  was  determined  for 
sales  made  in  1990;  another  was 
determined  for  sales  made  in  1991.  RHP. 
in  its  supplemental  response,  reported 
that  the  1990  percentage  factor  was 
overstated  and  requested  that  the 
Department  make  the  appropriate 
correction.  Federal-Mogul  contends  that 
the  Department,  in  making  this 
adjustment,  inadvertently  made  the 
same  adjustment  to  the  percentage 
factor  for  1991  sales  and  requests  that 
the  Department  correct  this  mistake. 
Federal-Mogul  further  contends  that 
RHP's  other  indirect  selling  expenses 
variable  for  1990  was  originally 
understated  by  an  amount  even  greater 
than  the  overstatement  claimed  by  RHP. 
The  reason  for  this  understatement  is 
the  omission  from  the  total  1990  indirect 
expense  of  the  sum  paid  as  Founder's 
Share. 

RHP  counters  that  it  did,  in  fact 
include  the  Founder's  Shares  in  the  1990 
expenses,  explaining  that  the  confusion 
may  stem  from  the  fact  that  the 
Founder's  Share  line  item  in  1990      .  ': 
resulted  as  a  net  credit  rather  than  a  net 
charge. 

Department's  Positioa:  The 
Department  agrees  that  no  adjustment 
should  have  been  made  to  the  indirect 
selling  expense  factor  for  1991  sales.  As 
for  Federal-Mogul's  claim  that  RHP's 
1990  other  indirect  selling  expenses 
variable  was  understated,  the 
Department  agrees.  Although  RHP 
recorded  an  adjustment  for  Founder's 
Share  expenses  which  resulted  in  a  net 
credit  during  1990.  that  adjustment  was    " 
not  related  exclusively  to  sales  during 
the  period  of  review  aixl  consequendy 
distorted  the  actual  Founder's  Share 
expenses  incurred  on  sales  made  during 
the  POR.  As  the  best  information 
available,  we  disregarded  the 
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downward  adjustment  to  indirect  selling 
expenses  claimed  by  RHP. 

Comment  36:  Torrington  asserts  that 
the  Department  should  not  have 
included,  as  part  of  NSK's  home  market 
indirect  selling  expenses,  those 
expenses  incurred  by  its  Business 
Integration  Department,  noting  that  NSK 
has  conceded  that  these  expenses  are 
not  solely  related  to  domestic  sales. 
Torrington  maintains  that  these 
expenses  should  be  allocated  to  total 
sales,  not  just  to  home  market  sales, 
thus  allowing  for  an  adjustment  to  both 
foreign  market  value  and  U.S.  price. 
Torrington  notes,  however,  that  these 
expenses  cannot  be  segregated  by 
market  and,  therefore,  recommends  that 
the  Department  reduce  the  indirect 
selling  expense  total  by  the  amount 
indicated  as  the  Business  Integration 
Department  expense. 

NSK  counters  that  the  Business 
Integration  Department  is  responsible 
for  determining  when  products  ordered 
by  domestic  sales  branches  will  be 
available  for  shipment  and,  therefore,  it 
is  a  component  of  the  home  market  sales 
process.  The  Department  should, 
therefore,  continue  to  treat  this  entire 
expense  as  part  of  home  market  indirect 
selling  expenses. 

Department 's  Position:  The 
Department  agrees  that  it  cannot  be 
determined  whether  expenses  incurred 
by  the  Business  Integration  Department 
were  associated  solely  with  home 
market  sales. 

Therefore,  we  reallocated  this 
expense  by  applying  a  ratio.  For  the 
home  market  expense  we  used  a  ratio  of 
home  market  sales  to  total  sales.  For  the 
U.S.  expense,  we  used  a  ratio  of  export 
sales  to  total  sales.  The  resulting 
changes  are  de  minimis,  so  no  computer 
programming  changes  have  been  made. 
Comment  37:  Torrington  alleges  that 
Koyo  was  unable  to  dem.onstrate  that 
each  of  the  expenses  reported  as  '"other 
indirect  selling  expenses"  was  limited 
only  to  home  market  operations. 
Torrington  questions,  for  example, 
whether  "salaries  and  wages,"  "benefits 
i>nd  directors  fee"  and  "traveling 
expenses"  should  be  allocated  only  to 
home  market  sales. 

Department's  Position:  Based  on  our 
analysis,  we  are  satisfied  that  the 
adjustment  used  for  the  preliminary 
results  accurately  reflects  the  indirect 
selling  expenses  incurred  by  Koyo  in  the 
home  market.  Accordingly,  we  have 
made  no  change  for  the  final  results. 

Comment  38:  Torrington  argues  that 
Koyo's  home  market  doubtful  debt 
expense  was  correctly  not  deducted 
from  indirect  selling  expenses.  They 
argue  that  the  doubtful  debt  claim  is 
actually  not  an  expense  at  all,  but  rather 


a  reserve  account  established  in  the 
event  that  Koyo  incurs  a  future  expense 
for  bad  debts,  Torrington  argues  that  for 
the  final  results,  the  Department  should 
continue  to  exclude  any  allowances  for 
doubtful  debt. 

Koyo's  claimed  provision  for  doubtful 
debt  has  not  been  verified  and  linked  to 
the  company's  history  of  bad  debts  and, 
therefore,  might  be  overstated.  Although 
Koyo  claims  that  the  Department 
accepted  a  similar  allowance  for  U.S. 
sales.  Koyo's  response  for  U.S.  indirect 
selling  expenses  does  not  contain  a 
separate  listing  for  bad  debt  Moreover. 
Torrington  asserts  that  Koyo's  citation 
oiAOC  Intern.  Inc.  v.  United  States.  722. 
721  F.  Supp.  314.  319  (CIT  1989)  does  not 
support  the  company's  claim  for  an 
adjustment  for  doubtful  debt.  In  that 
case,  the  respondent  substantiated  its 
claim  for  an  adjustment  for  doubtful 
debt  by  tracing  bad  debt  losses  incurred 
during  the  review  period  to  specific 
products  and  bankrupt  customers.  In 
this  review.  Torrington  claims  that  Koyo 
has  neither  traced  its  bad  debt  losses  to 
specific  products  and  customers,  nor  has 
it  tied  the  reserve  amount  to  the  period 
of  review,  or  another  suitable  time 
period. 

Federal-Mogul  contends  that  Koyo 
admits  that  its  provision  for  doubtful 
debt  is  not  an  expense,  but  rather  a 
reserve  amount  created  in  the  event  that 
the  company  would  incur  any  futiu"e 
expense  for  bad  debts.  Since  provisional 
or  reserve  accounts,  by  definition, 
cannot  be  construed  to  be  incurred 
expenses,  the  Department  should 
continue  to  delete  this  expense  from 
Koyo's  home  market  indirect  selling 
expenses.  Further.  Federal-Mogul 
contends  that  the  Department  should 
continue  to  accept  Koyo's  U.S.  indirect 
selling  expenses  as  reported  because 
there  is  no  evidence  on  the  record  that 
this  expense  contains  any  amount  for 
doubtful  debt,  or  in  the  case  that  it  does, 
that  it  is  only  provisional. 

Koyo  maintains  that  its  allocation  of 
indirect  selling  expenses  for  home 
market  sales  was  verified  in  the  first 
review  and  accepted  for  the  preliminary 
results.  Koyo  states  that  Torrington  has 
not  provided  any  evidence  that  Koyo's 
allocation  methodology  is  improper. 
Koyo  claims  that  the  Department's 
disallowance  of  the  home  market 
provision  for  doubtful  debt  is  contrary  to 
judicial  precedent  as  well  as  the 
Department's  practice  in  previous 
reviews  involving  Koyo.  Moreover,  Koyo 
asserts  that  a  similar  provision  was 
accepted  for  U.S.  sales  in  order  to  insure 
an  "apples-to-apples"  comparison  in 
Smith-Corona  Group,  Consumer  Prod. 
Div..  SCMCorp.  v.  United  States.  713 
F.2nd  1568, 1578  (Fed.  Cir.  1983).  Finally. 


the  err,  in  AOC  Ml  Inc.  v.  United 
States.  721  F,  Supp.  314  (CIT  1989).  and 
Daewoo  Electronics  Co.  v.  United 
States.  712  F.  Supp.  931  (CIT  1989). 
Therefore,  Koyo  argues  that  the 
Department  should  accept  an  allowance 
for  doubtful  debt  as  a  selling  expense. 
Department's  Position:  We  disagree 
with  Koyo.  The  Department  considers 
bad  debt  that  is  actually  incurred  on  the 
sale  of  subject  merchandise  during  the 
period  of  review  to  be  either  a  direct  or 
indirect  selling  expense  depending  on 
the  relationship  between  the  bad  debt 
expense  and  the  sale.  See  Color       -. 
Television  Receivers  From  the  Republic 
of  Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
12705  (March  27, 1991).  However,  in  this 
case,  Koyo  has  claimed  an  amount  in  a 
reserve  account  which  is  set  aside  in  the 
event  that  an  actual  expense  is  incurred. 
Koyo  has  shown  no  relationship 
between  this  account  and  actual  sales. 
Therefore,  we  have  disallowed  Koyo's 
doubtful  debt  expense  for  these  final 
results. 

G,  Hedging  i 

Comment  39:  Federal-Mogul  argues 
that  the  adjustment  to  USP  granted  by 
the  Department  to  FAG-Germany,  FAG- 
Italy.  and  RHP-UK  for  gains  and  losses 
obtained  by  hedging  exchange  rates  is 
unlawful  and  should  be  deleted  from  the 
programming  instructions,  Federal- 
Mogul  asserts  that  hedging  relates  to  a 
currency  transaction,  not  to  a 
merchandise  sale,  Federal-Mogul  adds 
that  although  a  respondent  may  take 
into  account  its  expected  hedged 
exchange  rate  in  deciding  the  price  at 
which  AFBs  are  sold  in  the  VS.,  hedging 
does  not  change  the  fact  that  the  U.S. 
dollar  price  is  a  dollar  price  which  does 
not  change  when  the  proceeds  are 
converted  into  foreign  currency  at  a 
hedged  rate.  Thus,  Federal-Mogul 
contends  that  hedging  has  no  effect  on 
statutory  USP  and  that  gains  and  losses 
produced  by  currency  market 
speculation  are  not  included  in  any  of 
the  provisions  governing  adjustments  to 
USP.  Federal-Mogul  concludes  that  the 
antidumping  law  is  not  concerned  with  . 
what  a  respondent  does  with  the 
revenues  from  «  sale:  it  is  concerned 
with  the  price  of  the  sale. 

In  the  case  of  NWG,  Federal-Mogul 
argues  that  the  Department  correctly 
disallowed  the  claimed  hedging 
adjustment  because,  in  addition  to  the 
reasons  stated  above,  NWG's  claim  was 
based  upon  aggregations  over  the  entire 
POR  rather  than  the  hedged  rate 
relevant  to  specific  sales.  Therefore,  on 
the  basis  of  NWG's  quantification 
methodology.  Federal-Mogul  asserts  that 
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the  Department  should  continue  to 
disallow  the  adjustment. 

FAG-Germany  and  FAG-Italy  argue 
that  in  the  first  administrative  review, 
the  Department  granted  a  circumstance- 
of-sale  adjustment  not  as  a 
compensation  for  fluctuating  exchange 
rates,  but  as  an  adjustment  for  gains  and 
losses  due  to  hedging  operations  which 
were  tied  directly  to  U.S.  prices.  They 
assert  that  the  Department  determined 
and  verified  in  both  the  first  and  second 
reviews  that  FAG's  hedging  produced  an 
exchange  rate  that  directly  influenced 
the  resale  price  of  AFBs  sold  in  the  U.S. 
Thus,  they  contend  that  hedging  gains 
and  losses  directly  affect  USP. 

RHP  also  asserts  that  its  hedging 
transactions  related  directly  to  sales  of 
subject  merchandise  in  the  U.S.  RHP 
argues  that  it  has  a  legitimate  interest  in 
using  hedging  operations  to  control  the 
risk  of  exchange  rate  fluctuations.  RHP 
states  that  it  enters  into  exchange  rate 
contracts  only  because  it  sells  subject 
merchandise  in  the  U.S.,  and  that, 
therefore,  gains  and  losses  on  its 
hedging  operations  reflect  a  cost  of 
doing  business  in  the  U.S.  Furthermore, 
RHP  reasons  that  by  engaging  in 
hedging  operations,  it  altered  the  return 
on  its  U.S.  sales  relative  to  those  made 
in  the  home  market.' In  conclusion,  RHP 
asks  the  Department  to  follow  its 
practice  from  the  first  review  and 
continue  to  adjust  USP  for  hedging  gains 
and  losses. 

NWG  also  notes  that  the  Department 
has  consistently  accepted  the  hedging 
adjustment  where  the  exchange  rate 
contracts  were  directly  tied  to  sales  of 
covered  merchandise.  NWG  states  that 
for  its  ESP  sales,  the  importing  company, 
RHP  Bearings,  Inc.,  engaged  in  forward 
ciurency  hedging.  (NWG  exports  its 
AFBs  to  the  U.S.  via  its  parent  company, 
RHP-UK,  and  sells  them  through  RHP 
Bearing,  Inc.)  NWG  asserts  that  the 
Department  accepted  and  used  this 
same  RHP  hedging  data  and 
methodology  in  the  preliminary  results 
for  RHP-UK.  Therefore,  NWG  requests 
that  the  Department  adjust  NWG's 
margin  for  currency  hedging  in  the  final 
results. 

Department's  Position:  In  the  first 
review,  the  Department  found  that  if  a 
respondent  "clearly  demonstrated  *  *  * 
that,  through  the  use  of  forward 
markets,  it  received  different  amounts 
for  its  U.S.  sales  than  our  calculations 
would  normally  indicate,  it  is 
appropriate  for  the  Department  to  take 
this  action  into  accoimt,"  because 
"[fjorward  markets  are  clearly  a  tool 
that  businesses  can  use  to  insure  the 
actual  return  they  receive  on  their 
sales."  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings]  and  Parts 


Thereof  From  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Administrative  Review,  56  FR  31726 
(July  11, 1991).  The  Department  also 
ruled  that  "(t]o  demonstrate  that 
hedging  has  affected  the  actual 
exchange  rate  that  it  has  received  for  its 
sales,  a  respondent  must  show  ...  the 
actual  exchange  rate  contracts  that  it 
entered  into  and  demonstrate  that  these 
contracts  are  tied  directly  to  the  sales 
made  during  the  period  of  review."  Ibid. 
Accordingly,  in  these  reviews,  the 
Department  made  adjustments  for 
hedging  gains  and  losses  where 
respondents  have  shown  that  these 
gains  and  losses  are  tied  directly  to 
sales  of  covered  merchandise  during  the 
second  review  period. 

We  verified  the  actual  forward 
exchange  rates  reported  by  FAG- 
Germany  and  FAG-Italy  for  1990  U.S. 
sales  and  determined  that  the  exchange 
rate  contracts  were  direcUy  related  to 
the  reported  U.S.  sales.  We  did  not 
conduct  a  verification  of  information 
submitted  by  RHP.  However,  RHP's 
questionnaire  response  did  provide 
sufficient  information  to  support  a 
conclusion  that  its  hedging  contracts 
were  directly  related  to  its  U.S.  sales. 

NWG  reported  the  same  hedging  data 
and  methodology  that  was  reported  by 
RHP  and  accepted  by  the  Department. 
However,  it  is  unclear  from  NWG's 
questionnaire  response  how  RHP's 
hedging  activities,  in  dollars  and 
sterling,  allowed  NWG  to  insure  its 
actual  returns  in  German  marks. 
Furthermore,  in  its  response  to  the 
supplemental  questionnaire,  NWG 
stated:  "The  timing  for  forward 
purchases  is  arranged  due  to  movements 
in  the  currency  market  and  is  wholly 
unrelated  to  specific  customer  orders  or 
sales."  NWG  Response  to  Supplemental 
Questionnaire,  November  22, 1991,  at  8; 
emphasis  added.  The  Department  only 
adjusts  for  hedging  gains  and  losses  that 
are  directly  tied  to  specific  sales  of 
covered  merchandise  that  we  reviewed. 
Therefore,  the  Department  did  not  use 
RHP's  hedging  gains  and  losses  in  the 
calculation  of  NWG's  final  margins. 

Comment  40:  Torrington  argues  that 
the  Department  should  adjust  NMB/ 
Pelmec  Singapore's  USP  for  the  total 
amount  of  gains  and  losses  due  to 
currency  hedging.  Torrington  contends 
that  the  Department  shouJd  not  accept 
NMB/Pelmec's  allocation  of  a  portion  of 
these  gains  and  losses  to  other  products 
because  the  allocations  to  certain  other 
types  of  merchandise  have  not  been 
supported. 

NMB/ Pelmec  Singapore  argues  that  it 
has  properly  allocated  its  foreign 
exchange  contract  losses  based  on  the 
ratio  of  its  sales  branch's  sales  of  AFBs 


to  the  United  States  over  the  value  of 
the  sales  branch's  total  U.S.  doUar  sales 
of  all  products. 

Department's  Position:  NMB/Pelmec 
Singapore's  related  sales  agent. 
Minebea  Singapore  Branch  (MSB) 
entered  into  currency  exchange 
contracts  during  the  POR  for  portions  of 
the  excess  U.S.  dollar  accounts 
receivable  over  U.S.  dollar  accounts 
payable.  The  U.S.  dollar  accounts 
include  sales  of  subject  and  non-subject 
merchandise,  and  the  portion  of  those 
accounts  which  are  hedged  is  based  on 
the  discretion  of  MSB's  management. 
The  contracts  are  not  transaction- 
specific,  and  cannot  be  traced  to  specific 
sales.  In  response  to  the  Department's 
supplemental  questionnaire,  NMB/ 
Pelmec  developed  an  allocation 
methodology  for  its  gains  and  losses 
based  on  sales  value  of  each  component 
of  the  U.S.  dollar  accounts.  Because  the 
reported  gains  and  losses  cannot  be 
directly  tied  to  U.S.  sales,  we  did  not 
adjust  USP. 

H.  Antidumping  and  Legal  Expenses 

Comment  41:  Federal-Mogul  asserts 
that  the  Department  should  deduct 
respondents'  antidumping-related  legal 
expenses  and  estimated  antidumping 
duties  from  ESP.  Federal-Mogul  argues 
that,  under  the  statute,  there  is  no 
rational  basis  for  not  deducting  from 
ESP  the  amount  of  antidumping-related 
legal  expenses,  when  all  other  legal 
expenses  are  routinely  removed  from 
ESP. 

INA.  NSK,  and  FAG  reject  this 
suggestion  based  on  the  Department's 
rejection  of  Federal-Mogul's  argument 
on  several  occasions.  See  Color 
Television  Receivers  from  the  Republic 
of  Korea;  Final  Results  of  Antidumping 
Administrative  Review.  56  FR  12761, 
12703  (March  27, 1991).  FAG  and  NSK 
argue  that  the  Department  does  not 
consider  the  duty  deposits  referred  to  by 
Federal-Mogul  to  be  related  to  the  sales 
of  merchandise  during  the  POR;  thus 
they  are  not  deductible  from  U.S.  price. 
In  Daewoo  Electronics  Co.,  Ltd.  v. 
United  States,  712  F.  Supp.  931,  947  (CIT 
1989),  the  Court  held  that: 

Legal  fees  do  not  qualify  as  selling 
expenses,  and  that  it  would  also  be 
against  public  policy  to  make  an' 
adjustment  for  legal  fees  in  calculations 
of  dumping  margins.  Such  practice 
would  create  artificial  dumping  margins 
and  might  encourage  frivolous  claims  in 
order  to  incur  legal  fees  which  would 
result  in  increased  margins. 

Department 's  Position:  We  disagree 
with  Federal-Mogul.  The  Department's 
consistent  practice  has  been  not  to 
deduct  from  ESP  antidumping-related 
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legal  expenses  or  antidumping  duty 
expenses.  See  Final  Results  of 
Antidumping  Administrative  Review. 
Television  Receivers.  Monochrome  and 
Color,  from  Japan.  54  FR 13917  (April  6. 
1989);  Final  Results  of  Antidumping 
Administrative  Review;  Television 
Receivers.  Monochrome  and  Color,  from 
Japan,  54  FR  26225  (June  27. 1990);  Final 
Results  of  Antidumping  Administrative 
Review.  Color  Television  Receivers  from 
the  Republic  of  Korea.  55  FR  35916 
(September  4, 1990),  at  Comment  4; 
Fresh  Cut  Flowers  from  Colombia.  55  FR 
20491  (May  17. 1990),  at  Comment  62. 
Thus,  we  have  not  deducted  these 
expenses  from  ESP  in  this  case. 

I.  Other  Issues 

Comment  42:  Federal-Mogul  argues 
that  the  inspection  fee  placed  on 
bearings  exported  from  Japan  by  the 
Japan  Bearing  Inspection  Institute  (JBII) 
should  be  classified  as  a  nuDvement 
expense  rather  than  as  an  indirect  or 
direct  selling  expense.  Federal-Mogul 
alleges  that  respondents  Asahi.  Izumoto, 
Koyo.  Fujino,  Nakai.  and  Nankai 
reported  the  JBII  export  inspection  fee 
as  part  of  indirect  selling  expenses, 
while  respondents  Nachi  and  Showa 
reported  the  fee  as  part  of  other  direct 
selling  expenses.  Federal-Mogul  notes 
that  I]K.  NSK.  and  NTN  appropriately 
classified  these  expenses  as  movement 
expenses. 

Nankai  and  Fujino  argue  that  since 
these  expenses  are  not  incurred  for 
sales  in  the  home  market,  they  should  be 
classified  as  circumstance-of-sale 
adjustments.  Asahi  argues  that 
inspection  fees  are  incurred  for  all 
export  sales  but  cannot  be  directly 
related  to  any  specific  sale.  Therefore. 
Asahi  submits,  these  expenses  should 
properly  be  classified  as  indirect 
expenses. 

Department's  Position:  We  disagree 
with  Federal-Mogul  and  Asahi  Seiko. 
The  JBII  does  not  provide  movement 
services  to  manufacturers/exporters  of 
AFBs.  Rather,  the  inspection  fee 
represents  a  cost  incurred  by  AFB 
manufacturers/exporters  to  ensure  the 
quality  of  the  products  being  produced 
by  the  Japanese  bearing  industry. 
Therefore,  the  Department  views  this 
mandatory  inspection  fee  on  all  bearings 
exported  as  a  direct  selling  expense  and 
made  a  circumstance-of-sale  adjustment 
for  this  expense  for  these  final  results. 

Comment  43:  Federal-Mogul  contends 
that  the  Department  should  not  reduce 
FMV  by  the  actual  amount  of  each 
discount,  rebate,  and  circumstance-of- 
sale  adjustment  reported  but  rather 
should  first  offset  these  adjustments  by 
an  amount  for  imputed  interest  income 
due  to  delays  in  paying  these  expenses. 


Federal-Mogul  proposes  that  this 
imputed  interest  income  can  be 
calculated  by  using  the  average  age  of 
each  accounts  payable  and  the 
respondents  short-term  interest  rate. 
Additionally.  Federal-Mogul  contends 
that  home  market  credit  expenses 
should  be  offset  or  reduced  by 
analogous  savings  attributable  to  any 
delayed  payment  of  home  market  taxes 
accrued  on  the  sales  of  merchandise  in 
the  home  market.  Federal-Mogul  asserts 
that  the  true  cost  to  the  respondent  is 
not  the  amount  paid  out,  but  rather  the 
amount  paid  out  minus  the  savings 
realized  by  paying  that  amount  some 
time  after  the  obligation  to  pay  was 
incurred. 

Department's  Position:  We  disagree 
with  Federal-Mogul.  The  Department 
has  addressed  this  issue  in  other  cases, 
and  has  consistently  rejected  the  idea  of 
imputing  expenses  or  costs  when  a 
company  quantifies  and  documents  its 
actual  expenses.  See  Television 
Receiver*.  Monochrome  and  Color,  from 
Japan;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  52  FR  8940 
(March  20,  1987);  54  FR  13918  (April  6, 
1989);  54  FR  35519-20  (August  28. 1989): 
56  FR  34178  (July  28, 1991).  Moreover,  as 
stated  in  the  first  review  of  this 
proceeding,  any  savings  resulting  from 
the  deferred  payment  of  a  discount  of 
rebate  would  have  been  taken  into 
account  by  the  seller  in  setting  the  terms 
of  the  discoimt  or  rebate.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Antifriction 
Bearings  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany,  56  FR 
31718  (July  11. 1991).  Therefore,  it  is  not 
necessary  to  adjust  actual  cost  to  the 
seller. 

Comment  44:  Federal-Mogul  claims 
that  certain  U.S.  direct  selling 
expenses — advertising  and  technical 
service  expense —  were  erroneously 
included  in  the  SKF-Germany  ESP  offset 
cap.  Also.  FMV  was  understated 
because  the  Department  deducted  home 
market  commissions  twice. 

SKF-Germany  argues  that  the 
advertising  expenses  are  indirect  and 
that  the  technical  service  expenses  are 
de  minimis  in  magnitude.  Therefore,  no 
changes  need  to  be  made  to  indirect 
selling  expenses. 

Department's  Position:  We  agree  with 
Federal-Mogul  in  part,  because  certain 
SKF-Germany  technical  service 
expenses  are  directly  related  to  the  sale 
of  the  subject  merchandise.  Therefore, 
we  excluded  these  direct  expenses  from 
the  ESP  offset  cap.  However,  contrary  to 
Federal-Mogul's  position,  advertising 
expenses  were  determined  to  be  indirect 
selling  expenses  and,  therefore,  are 
properly  included  in  the  ESP  offset  cap. 


Furthermore,  we  agree  that  we  deducte<^ 
home  market  commission  twice  and 
have  corrected  this  error. 

Comment  45:  Federal-Mogul  argues 
that,  when  SKF-Italy  earns  interest 
revenue  on  transactions  where 
customers  make  late  payments,  the  price 
used  In  the  calculation  of  credit  expense 
should  be  net  of  the  amount  of  interest 
revenue  earned. 

Department's  Position:  We  disagree 
with  Federal-Mogul.  Based  on  the  terms 
of  payment  SKF-Italy  and  its  customers 
establish  a  fixed  period  of  time  in  which 
SKF  agrees  to  extend  credit  and  absorb 
the  costs  of  this  extension  of  credit.  It  is 
this  fixed  period  which  forms  one  of  the 
bases  for  SKF's  pricing  practices.  We 
regard  interest  paid  on  late  payment:^  .as 
tantamount  to  a  loan  between  SKF  and 
its  customers.  Such  financial 
arrangements  go  beyond  the  purviev<f  of 
this  adjustment  which  relates  solely  to 
differences  in  payment  terras  between 
U.S.  and  home  market  transactions.  || 
Therefore,  we  have  not  taken  into     ] 
account  Interest  revenue  in  the  , 

calculation  of  credit  expense.  J 

Comment  4&  For  a  number  of 
questionnaire  items  (packing  material, 
packing  labor,  inventory  carrying  cost, 
technical  services,  direct  warranties, 
guarantees,  and  servicing,  and  other 
indirect  selling  expenses),  FAG-UK  and 
FAG-Italy  provided  allocated,  instead 
of  sale-  or  customer-specific 
information,  which  was  based  on  a  more 
extensive  product  range  than  just 
subject  merchandise.  Torrington 
contends  that  FAG  has  not  provided 
sufficiently  accurate  and  detailed 
information  and.  since  this  is  neither  the 
original  investigation  nor  the  first 
review.  FAG  should  be  required  to 
submit  information  demonstrating  the 
accuracy  and  reasonableness  of  the 
'methodology  used  for  each  adjustment, 
or  recalculate  these  adjustments  to  more 
accurately  reflect  the  actual  costs 
incurred  in  selling  UK-origin  AFBs  in  the 
U.S.  Torrington  argues  that  the 
Department  should  resort  to  BIA  in  the 
absence  of.  at  least  customer-specific 
adjustment  information. 

Departments  Position:  We  disagree 
with  Torrington.  FAG-UK  and  FAG- 
Italy  state  that  they  are  unable  to 
provide  the  data  in  the  format  requested 
by  the  Department,  and  have  made  an 
effort  to  present  the  data  in  a  format 
which  approaches  the  Department's 
preferred  format  as  closely  as  their 
records  will  allow.  We  verified  FAG-UK 
and  found  its  allocation  methodologies 
to  be  accurate  and  reasonable.  In  the 
first  administrative  review  of 
antifriction  bearings,  we  verified  the 
sales  data  submitted  by  FAG-Italy  and 
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found  its  allocation  methodology 
acceptable  for  our  purposes.  To  date,  we 
have  discovered  no  evidence  to  suggest 
that  FAG-UK  or  FAG-Italy's  allocation 
methodology  is  unrepresentative  ef  their 
actual  experience,  and  have  used  the 
reported  data  in  these  final  results.  See 
Final  Results  of  Administrative  Review; 
Antifriction  Bearings  from  Germany,  54 
FR  31721  (July  11, 1991). 

Comment  47:  NTN  asserts  that  the 
Department  erred  in  deducting  direct 
selling  expenses  from  the  U.S.  price. 
^4TN  argues  that  direct  selling  expenses 
are  differences  in  circumstance  of  sale. 
Therefore,  the  only  lawful  means  to 
accoimt  for  these  expenses  is  through  an 
adjustment  to  FKfV.  NSK  also  argues 
that  direct  selling  expenses  should  not 
be  deducted  from  exporter's  sales  price 
but,  instead,  added  to  foreign  market 
value.  NTN  and  NSK  cite  Timken  Co.  v. 
United  States.  673  F.  Supp.  495  (GIT 
1987). 

Department's  Position:  The 
Department's  decision  to  deduct  direct 
selling  expenses  from  USP  in  an  ESP 
situation  is  consistent  with  our  long- 
standing administrative  practice,  and  is 
in  accordance  with  19  CFR  353.41(e).  See 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Fresh 
Cut  Flowers  from  Mexico.  56  FR  1794 
(January  17, 1991);  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Republic  of  Germany, 
56  FR  31723  (July  11, 1991);  Final  Results 
of  Antidumping  Duty  Administrative 
Review;  Brass  Sheet  and  Strip  From 
Sweden,  55  FR  49317  (November  27. 
1990).  The  ruling  cited  by  NTN  and  NSK 
is  in  the  process  of  being  appealed  by 
the  Department.  Until  a  further  decision 
is  made,  we  will  respectfully  decline  to 
discontinue  our  usual  practice  of 
deducting  direct  selling  expenses  fronn 
USP  in  ESP  situations. 

Comment  48:  Torrington  holds  that 
Nachi's  claim  for  an  adjustment  for 
home  market  post-sale  warehousing 
should  be  considered  an  indirect  rather 
than  direct  selling  expense.  Torrington 
states  that  Department  precedent  and 
judicial  authority  hold  that  warehousing 
is  permitted  as  a  direct  selling  expense 
adjustment  only  where  the  expense  is 
incurred  after  the  sale.  Torrington 
maintains  that  Nachi  did  not  establish 
that  the  expenses  were  related  to  a 
particular  sale  or  were  required  by  term 
of  contract. 

Department's  Position:  We  have  no 
reason  to  believe  that  Nachi  changed  its 
post-sale  warehousing  accounting 
system  between  this  review  and  the 
verified  information  of  the  first 
administrative  review.  In  the  first 


administrative  review  in  this 
proceeding,  we  determined  that  Nachi's 
post-sale  warehousing  expense  was.  In 
fact,  incurred  after  the  sale,  and  that 
these  expenses  were  directly  related  to 
the  home  market  sales  to  which  they 
apply.  Torrington  has  provided  no  new 
information  requiring  a  reevaluation  of 
this  expense  for  these  final  results. 
Therefore,  we  have  continued  to  make  a 
circumstance-of-sale  adjustment  for 
Nachi's  directly  related  post-sale 
warehousing  expenses.  See  Antifriction 
Bearings  and  Parts  Thereof,  from  the 
Federal  Republic  of  Germany;  Final 
Results  of  Administrative  Review.  56  FR 
31726  (July  11, 1991). 

16.  Cost  of  Production  and  Constructed 
Value 

Comment  1:  Federal-Mogul  argues 
that  the  Department  should  have 
instituted  a  COP  investigation  of  SNR. 

Department's  Position:  We  disagree. 
The  Department  carefully  analyzed  the 
cost  data  presented  by  Federal-Mogul 
and  determined  that  there  was 
insufficient  evidence  to  initiate  a  sales- 
below-cost  investigation.  Federal-Mogul 
did  not  provide  adequate  detailed  home 
market  cost  data  or  U.S.  production  cost 
data  adjusted  to  reflect  production  costs 
in  the  home  market  to  support  its  below- 
cost  allegation. 

Comment  2:  Torrington  contends  that 
FAG-Germany's  sale  of  land  is  not  a 
manufacturing  operation,  nor  is  it 
related  to  manufacturing  operation. 
Torrington  states  that  although  FAG- 
Germany  intended  to  use  the  land  for 
operations,  its  options  were  open  for  its 
ultimate  use.  Torrington  argues  that  the 
income  from  the  sale  of  the  land  is  not 
directly  attributable  to  the  day-to-day 
operations  as  FAG's  financial 
statements  did  not  include  the  income 
as  a  part  of  income  from  operations. 
Federal-Mogul  also  states  that  the 
income  from  the  sale  of  the  land  is  not 
related  to  production,  and  certainly  not 
related  to  the  subject  merchandise 
during  the  period  of  review. 

FAG-Germany  contends  that  the 
revenues  from  the  sale  of  land  and  from 
prior  periods  are  related  to  normal 
operations  and  were  properly  offset 
against  the  submitted  costs.  FAG  states 
that  excluding  these  items  is  internally 
and  logically  inconsistent  and  ignores 
an  important  facet  of  the  operation  and 
management  of  a  manufacturing 
company.  FAG  contends  that  the 
Department  has  accepted  similar 
adjustments  in  previous  cases.  FAG 
states  that  the  land  was  purchased  with 
the  intent  of  expanding  factory 
production. 

Department's  Position:  Weagree  with 
Torrington  and  Federal-Mogul.  Income 


derived  from  the  sale  of  land  does  not 
relate  to  the  production  costs  for  the 
subject  merchandise,  and  income 
related  to  prior  years  does  not  comprise 
part  of  the  manufacturing  cost  for  the 
period  under  review.  FAG-Germany's 
intent  to  use  the  land  for  operations  is 
different  from  its  actual  use,  which  was 
solely  as  an  investment.  Furthermore, 
FAG's  own  fmancial  statement  did  not 
report  this  income  as  related  to 
operations.  Accordingly,  we  did  not 
reduce  production  costs  with  the  income 
derived  from  this  source. 

Comment  3:  Federal-Mogul  argues 
that  comparisons  between  home  market 
sales  and  cost  of  production  were  not 
meaningful  because  FAG-Germany  did 
not  include  selling,  movement  and 
packing  expenses  in  its  cost  of 
production,  and  the  Department  made 
no  adjustments  to  either  the  COP  or 
home  market  prices  so  that  these 
expenses  were  accounted  for  equally  in 
both. 

Department's  Position:  We  agree  that 
selling  and  movement  expenses  were 
not  included  in  the  cost  of  production  or 
deducted  from  the  sales  price  and  have 
incorporated  these  expenses  for  these 
final  results.  We  disagree,  however,  that 
packing  expenses  were  not  included  in 
the  COP  in  our  preliminary  results.  We 
added  to  the  COP  the  amount  that  was 
incurred  for  each  home  market  sale. 

Comment  4:  GMN  contends  its 
submitted  costs  properly  include  all  net 
interest  expense  and  no  adjustment  is 
necessary  or  appropriate. 

Department's  Position:  The 
Department  agrees  in  part.  The 
submitted  cost-of-production  data 
included  an  offset  to  interest  expenses 
for  imputed  costs  included  in  GMN's 
cost  of  manufacturing.  The  deduction 
was  appropriately  made  to  COP  but 
should  not  have  been  made  to  the 
interest  expense.  The  submitted  COP 
would  not  be  changed  by  a 
reclassification  of  the  deduction. 
Therefore,  for  these  final  results,  the 
Department  accepted  GMN's  submitted 
amounts. 

Comment  5:  Federal-Mogul  notes  that, 
in  its  analysis  memorandum  for  the 
preliminary  results,  the  Department 
indicated  Uiat  it  had  treated  INA- 
Germany's  research  and  development 
expense  as  a  G&A  expense  and  not  an 
indirect  selling  expense,  as  submitted  by 
INA.  Federal-Mogul  states  that  there  is 
no  indication  that  the  R&D  expenses 
were  removed  from  the  indirect  selling 
expense  and  urges  the  Department  to 
make  this  change  for  the  final  results. 
INA-Germany  asserts  that  it  reported 
R&D  as  indirect  selling  expenses  in 
accordance  with  the  instructions  in  the 
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Department's  questionnaire.  INA  states 
that  its  treatment  of  R&D  expense  in  its 
CV  response  was  correct,  and  the 
change  requested  by  Federal-Mogul 
should  not  be  made. 

Department's  Position:  Selling 
expenses  are  those  costs  associated 
with  selling  the  merchandise.  R&D  is  not 
a  cost  associated  with  selling  the 
merchandise.  Therefore,  as  we  indicated 
in  our  analysis  memorandum,  we 
treated  R&D  expenses  as  general 
administi-ative  expenses  and  not 
indirect  selling  expenses.  Federal-Mogul 
is  correct  in  its  assertion  that  we  failed 
to  deduct  the  equivalent  amount  from 
indirect  selling  expenses.  We  have  done 
so  for  these  final  results. 

Comment  &•  Federal-Mogul  claims  that 
the  Department  used  inconsistent 
comparison  values  in  the  home  market 
cost  test  for  SKF-Germany  and  SKF- 
Sweden.  SKF  asserts  that  the 
comparison  values  are  consistent 
because  direct  and  indirect  selling 
expenses  are  included  in  COP. 
Additionally,  imputed  credit  and 
inventory  carrying  costs  are  not 
included  in  the  actual  COP. 

Department's  Position:  We  agree  with 
SKF.  Total  selling  expenses  were 
included  in  COP  and  therefore  should 
not  be  deducted  from  the  price.  Imputed 
credit  and  inventory  holding  costs  are 
not  included  in  COP  and  should  not  be 
deducted  from  the  price  consistent  with 
Department  practice.  See  New  Minivans 
from  Japan:  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  57  FR  21937 
(May  26. 1992).  Movement  expenses  are 
appropriately  deducted  from  the  price 
consistent  with  Department  practice. 
Ibid. 

Comment  7:  Federal-Mogul  contends 
that  FAG-Italy's  submitted  costs  for 
inputs  from  related  entities  understates 
costs  because  it  omits  profit.  Federal- 
Mogul  states  that  the  statute  requires 
the  value  of  related-party  transactions 
be  stated  at  a  fair  value. 

FAG-Italy  contends  that  where  there 
is  no  independent  market  for  bearing 
parts  which  could  be  used  to  establish 
market  prices,  the  use  of  COP 
information  is  appropriate. 

Department's  Position:  We  agree  with 
FAG-Italy.  The  record  does  not  provide 
specific  evidence  that  warrants  rejecting 
using  cost  of  production  to  value 
purchases  from  related  parties.  The 
company  and  its  counsel  certified  that 
this  information  was  accurate. 

Comment  8:  Federal-Mogul  argues 
that  the  Department  should  revise  FAG- 
Italy's  submitted  financial  expenses  to 
correct  a  clerical  error. 

Department's  Position:  The 
Department's  analysis  determined  that 
this  clerical  error  has  no  effect  upon  the 


margin  calculation.  Therefore,  no 
adjustment  is  required. 

Comment  ft-  Federal-Mogul  claims  that 
FAG-Italy's  write-offs  of  finished  goods 
inventory  from  its  home  market  sales 
warehouses  should  be  classified  as  a 
production  cost  rather  than  selling 
expenses. 

FAG-Italy  contends  that  their  finished 
goods  are  kept  at  a  warehouse,  not  the 
factory.  FAG  states  that  management  of 
these  goods  is  performed  by  its  sales 
warehouse  and  accordingly  a  sales 
related  exi>ense. 

Department's  Position:  We  agree  with 
Federal-Mogul.  In  this  case,  vyrite-offs  of 
finished  goods  inventory  were 
considered  a  general  expense  included 
in  the  cost  of  production,  but  not  a 
selling  expense.  Selling  expenses  are 
those  costs  associated  with  selling  the 
merchandise.  Write-off  of  finished  goods 
inventory  is  not  a  cost  associated  with 
selling  the  merchandise.  Therefore,  we 
have  deducted  this  expense  from  FAG- 
Italy's  reported  selling  expenses  in 
constructed  value  and  included  this 
expense  in  the  general  expenses 
included  in  FAG's  cost  of  production. 

Comment  10:  Fiat  argues  that  the 
Department  should  not  have  added 
"manufacturing  staff  expense"  and 
"other  income /expense"  to  G&A  in  its 
calculation  of  a  G&A  rate.  Fiat  states 
that  manufacturing  staff  expense  plainly 
is  not  a  G&A  expense,  but  rather  is 
exactly  what  it  is  called,  a 
manufacturing  expense.  Fiat  further 
states  that  this  expense  item  includes 
the  costs  incurred  by  Fiat's  production 
planning  and  production  technologies 
departments.  Similarly,  Fiat  argues, 
there  is  no  basis  for  the  Department's 
decision  to  add  the  "other  income/ 
expense"  item  to  G&A.  Fiat  states  that 
this  expense  includes  principally 
amortization  of  certain  intangible  assets 
that  benefit  Fiat's  manufacturing 
operations. 

Department's  Position:  We  disagree. 
The  evidence  on  the  record  indicates 
that  "manufacturing  staff  expense"  and 
"other  income/expense"  are  general 
expenses  and  therefore  should  be 
included  in  the  calculation  of  G&A 
expense.  In  its  submission.  Fiat 
identified  its  total  expenses,  broken 
down  by  expense  category.  Fiat  clearly 
excludes  "manufacturing  staff  expense" 
and  "other  income/expense"  from  its 
cost  of  sales  [i.e.,  cost  of  manufacturing) 
No  explanation  of  the  reason  for 
exclusion  of  these  two  expense 
categories  was  given  until  the  case  brief 
Therefore,  the  Department  included 
these  items  in  Fiat's  G&A  expenses  and 
expenses  excluded  from  G&A  only  R&D 
applicable  to  other  products  and  selling 
expenses.  We  divided  the  total  by  the 


amount  which  Fiat  identified  as  cost  of 
sales. 

Comment  11:  Fiat  claims  that  the 
Department  improperly  added  U.S. 
packing  expense  to  CV  in  the 
calculation  of  FMV.  The  respondent 
argues  that  packing  expenses  were 
included  in  the  material  burden  item  of 
its  CV  data  submission  and.  therefore, 
the  addition  of  U.S.  packing  expense 
results  in  a  double-counting  of  packing 
expense.  Accordingly,  Fiat  requests  that 
the  Department  eliminate  this  packing 
adjustment  in  the  calculation  of  the  final 
results.  Alternatively,  Fiat  requests  that 
the  Department  reduce  the  material 
burden  by  the  amount  of  the  packing 
expense  addition. 

Department's  Position:  In  the 
calculation  of  FMV,  the  Department  is 
required  to  add  U.S.  packing  to  CV. 
Although  we  added  U.S.  packing  to  CV. 
we  were  unable  to  deduct  packing 
expense  already  included  in  CV  because 
Fiat  failed  to  isolate  such  packing 
expenses  in  its  submission  of  CV  data. 
The  Department's  questionnaire 
directed  respondents  to  report  packing 
expenses  for  U.S.  sales  as  a  separate 
cost  element  in  the  submission  of  CV 
data.  Absent  this  information,  the 
Department  could  not  determine 
whether  the  packing  expense  included 
in  Fiat's  materials  costs  reflects  the 
packing  expense  reported  for 
comparable  U.S.  sales.  Thus,  Fiat's 
failure  requires  the  Department  to  add 
U.S.  packing  expenses  to  CV  as  BIA. 

Comment  12:  Federal-Mogul  alleges 
that  Meter  made  improper  deductions  to 
interest  expense.  Federal-Mogul  states 
that  the  Department's  practice  only  has 
been  to  net  out  short-term  interest 
income  in  adjusting  constructed  value 
interest  expense.  Federal-Mogul 
contends  that  the  only  short-term 
income  earned  by  Meter  was  for  interest 
on  government  bonds. 

Meter  argues  that  it  correctly 
deducted  short-term  interest  income . 
from  gross  interest  expense  and  claims 
that  Federal-Mogul  misunderstood 
Meter's  response.  Meter  states,  that  in 
addition  to  government  bond  interest, 
there  were  other  sources  of  short-term 
interest  income. 

Department's  Position:  We  agree  with 
Meter.  The  Department  verified  that 
Meter's  interest  expense  calculations 
were  accurate. 

Comment  13:  The  Department's 
constructed  value  verification  report 
indicates  that  Meter  erred  in  its 
calculation  of  overhead  by  omitting  the 
cost  of  small  asset  purchases  and  that 
this  error  would  later  be  corrected. 
Federal-Mogul  contends  that  Meter  did 
not  properly  make  this  correction  in  its  - 
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post-verification  submission.  Meter  bad 
originally  classiried  small  asset 
purchases  as  "Purchases  of  Inventory" 
and  included  this  amount  in  cost  of 
goods  sold  [COGS)  radier  than  factory 
fjverhead.  The  amount  representing 
small  aB8«*t  purchases,  by  which  COGS 
was  reduced,  is  not  the  same  amount  as 
small  asset  purchases  by  which  factory 
overhead  was  increased. 

Meter  argues  that  its  calculation  of  the 
cost  of  small  asset  purchases  is  correct. 
This  cost  was  en  element  used  in  the 
calculation  of  both  COGS  and  factory 
overhead.  The  reason  the  cost  of  small 
asset  purchases  varies  in  each  of  these 
two  instances  is  that,  in  calculating 
COGS,  Meter  included  all  small  asset 
purchases  for  fiscal  year  1990  in 
"Purchases  of  Inventory,"  while  only 
those  small  assets  that  were  associated 
with  the  subject  merchandise  during  the 
POR  were  used  to  calculate  factory 
overhead.  Meter  contends  that  it  was 
correct  to  follow  these  methodologies. 

Department's  Position:  We  have 
accepted  the  respondent's  calculations 
for  these  final  results.  Where  possible, 
the  Department  prefers,  but  does  not 
require,  that  calculations  be  done  on  a 
product-specific  basis.  The  Federal 
Circuit  has  endorsed  this  approach.  See 
Smith-Corona  Group  v.  United  States, 
713  F.2nd  1568  (1983).  In  calculating 
COGS.  Meter  was  not  able  to  provide 
product'specific  data.  Rather,  Meter 
used  the  total  amount  of  small  asset 
purchases  made  in  fiscal  year  1990  in 
calculating  COGS.  When  this  cost  was 
transferred  to  overhead,  this  total  was 
deducted  &x>m  COGS.  We  determined 
that  this  calculation  methodology  is 
reasonable.  For  the  overhead  allocation. 
Meter  reasonably  allocated  product- 
specific  amounts  of  the  cost  of  small 
asset  purchases. 

Comment  14:  IJK  contends  that  the 
Department  must  use  constructed  value 
data  for  purchased  products  which  IJK 
submitted  in  its  narrative  response.  IJK 
also  argues  that  the  Department  used 
the  incorrect  variable  when  merging 
sales  and  constructed  value  data. 

Department's  Position:  We  agree  with 
IJK  and  have  adjusted  the  calculations 
for  purposes  of  Uiese  final  results. 

Comment  15:  Federal-Mogul  argues 
that,  in  the  IJK  constructed  value 
calculation,  the  tests  for  the  statutory 
minimum  SG&A  and  profit  eu-e  executed 
in  the  computer  program  before  the 
recalculation  of  the  interest  expense. 
Federal-Mogul  contends  that  the  test 
should  be  performed  on  the  new 
recalculated  CV  rather  than  on  the 
original  submitted  CV.  IJK  agrees  that 
the  rewiseMl  factors  must  be  reflected  in 
the  statutory  minimum  tests.  However, 
IJK  argues  that,  as  the  interest  e>^pense 


and  SG&A  expense  are  derived  directly 
from  the  financial  statements,  SG&A 
must  also  be  recalculated  if  interest 
expense  is  recalculated,  so  ^at  both 
variables  may  still  be  tied  to  the 
financial  statements. 

Department's  Position:  We  disagree 
with  Federal-Mogul.  As  IJK's  interest 
expense  is  derived  directly  from  the 
flnancial  statements,  the  recalculation  of 
interest  expense  affects  the  SGSlA 
expense.  Consequently,  we  made  the 
corresponding  adjustment  to  SG&A.  The 
recalculations  were  executed  in  the 
computer  program  before  execution  of 
the  statutory  minimum  tests. 

Comment  16:  NPBS  argues  that  the 
Department  has  misunderstood  the 
manner  in  which  its  time  and  motion 
study  was  conducted.  The  verification 
report  states  that  manual  processing 
time  was  not  adequately  accounted  for 
in  NPBS's  allocation  methodology.  NPBS 
contends  that  the  study  does  in  fact 
properly  account  for  both  labor  and 
machine  time  and  that  there  is 
documentation  on  the  record  explaining 
the  methodology  used.  NPBS  also  argues 
that  the  Department's  statement  in  the 
verification  report  that  the  verification 
team  was  unable  to  duplicate  the 
process  times  reported  by  NPBS  is 
inaccurate  and  misleading.  NPBS  states 
that  the  discrepanties  are  due  to 
inaccuracy  in  timing  and  to  differences 
in  opinion  regarding  which  processes 
should  be  included  in  each  step.  NPBS 
contends  that  its  time  and  motion  study 
was  conducted  in  accordance  with 
accepted  methods  and  should  be 
accepted  by  the  Department. 

Department's  Position:  The  issue 
raised  by  this  comment  is  moot  because 
we  are  relying  exclusively  upon  BIA  to 
determine  NPBS's  dumping  margins. 

Comment  17:  NPBS  argues  that  Its 
special  depreciation  expenses  were 
appropriately  reported  and  verified. 
Special  depreciation  is  an  accelerated 
depreciation  for  certain  machines  which 
is  allowed  by  Japanese  GAAP.  NPBS  did 
not  include  special  depreciation 
expenses  in  its  cost-of-production 
response  because  they  are  classified  as 
non-operating  expenses  under  Japanese 
GAAP.  NPBS  argues  that  the 
Department  verified  all  of  its 
depreciation  expenses  and  that  the 
Department  should  use  the  reported  cost 
data  for  the  final  results. 

Department's  Position:  The  issue 
raised  by  this  comment  is  moot,  because 
we  are  reljrtng  exclusively  upon  BIA  to 
determine  NPBS's  dumping  margins. 

Comment  18:  Tottori  asserts  that  the 
Department  erred  by  failing  to  exclude 
all  consumption  taxes  included  in 
Tottori's  reported  materials  costs. 
Tottori  states  that  the  Department 


excluded  the  consumption  tax  with 
respect  to  fwe  models  in  the  preliminary 
program,  but  failed  to  excluck  the 
refiorted  consumption  tax  for  the  other 
models. 

Department 's  Position:  The 
Department  agrees  wi&  Tottori  «nd  has 
excluded  abe  consumption  taxes 
included  in  Tottori's  submitted 
constructed  value  data. 

Comment  m  NSK  notes  that  its 
reported  interest  expense  was  revised 
for  COP  and  CV.  NSK  argues  that  the 
Department  failed  to  provide  NSK  with 
the  details  of  this  adjustment. 

Torrington  objects  to  NSK's 
methodology  and  supports  the 
Department's  calculation  as  consistent 
with  agency  practice. 

Department's  Position:  We  agree  with 
Torrington.  Consistent  with  long- 
standing Department  practice,  we 
adjusted  N^'s  reported  interest 
expense  was  adjusted  to  reflect  the 
percentage  of  such  expenses  reported  in 
NSK's  consolidated  financial 
statements.  We  have  reviewed  the 
adjustment  made  to  NSK's  reported 
interest  expense  for  the  preliminary 
results  and  noted  a  minor  clerical  error 
in  that  calculation,  which  has  been 
corrected  for  these  final  results.  Finally, 
we  agree  with  NSK  that  details  of  the 
adjustment  were  not  included  in  the  file 
or  disclosure  documents  and  have  since 
corrected  this  omission. 

Comment  20:  NSK  asserts  that  the 
Department  incorrectiy  adjusted  NSK's 
HM  price  for  purposes  of  the  cost  test 
NSK  claims  that  the  Department 
erroneously  reduced  HM  price  by  early 
payment  discounts  and  distributor 
incentives.  It  is  N^'s  understanding 
that  the  Department  intended  to 
subtract  any  discounts  from  the  unit 
price  for  purposes  of  the  cost  test.  NSK 
argues  that  HM  discounts  and 
distributor  incentives  are  not  reported 
as  reductions  in  sales  revenue  for  their 
accounting  purposes,  but  as  expenses. 
NSK  contends  that  these  expenses  are 
included  in  the  COP  for  purposes  of  the 
cost  test  but  are  not  included  in  unit 
price,  resulting  in  an  inequitable 
comparison.  Torriagton  argues  that  NSK 
fails  to  point  to  any  evidence  on  the 
record  supporting  its  claim  that  the 
discount  and  distributor  incentives  are 
recorded  as  expenses  in  NSK's 
accounting  system.  Torrington  refers  to 
NSK's  Exhibit  D-27,  where  NSK 
submitted  a  detailed  Usting  of  cost  of 
manufacturing,  sales  expenses,  end 
G&A  expenses,  and  argues  that  there  is 
no  evidence  suggesting  that  the 
adjustments  in  question  are  included  in 
the  COP  calculation. 
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Department's  Position:  We  agree  with 
NSK  that  price  adjustments  treated  as 
expenses  and  included  in  the  COP 
calculation  should  not  be  subtracted 
from  unit  price  for  the  purposes  of 
conducting  a  cost  test.  However,  we 
agree  with  Torrington  that  NSK's  early 
payment  discounts  or  distributor 
incentives  are  Included  as  expenses  in 
its  COP  data.  Consequently,  we  have 
made  no  changes  in  the  cost  test. 

Comment  21:  Torrington  argues  that 
the  Department  should  eliminate  the 
effect  of  the  level-of-trade  allocation 
prepared  by  NTN-Japan  in  reporting 
their  G&A  expenses. 

NTN-Japan  contends  that  the 
Department  correctly  used  its  reported 
G&A  expenses.  NTN  believes  that 
■  Torrington  is  incorrect  in  stating  that 
G&A  must  be  calculated  on  a  corporate- 
wide  basis.  NTN  believes  that  this 
interpretation  is  contrary  to  the  statute. 
Department's  Position:  We  agree  with 
Torrington  and  have  adjusted  the  G&A 
figure  reported  by  NTN-Japan.  It  is  the 
Department's  long-standing  practice  to 
regard  G&A  expenses  on  a  corporate- 
wide  basis.  As  noted  in  Small  Business 
Telephones  from  Korea,  54  FR  53149 
(December  27, 1989),  "[tjhe  Department 
considers  general  expenses  to  be  those 
expenses  incurred  for  the  operation  of 
the  corporation  as  a  whole  and  that  are 
not  related  to  a  specific  business 
segment  of  a  corporation  or  the 
manufactiu-e  of  a  particular  product." 
Accordingly,  we  have  relied  upon  the 
corporate-wide  G&A  experience  in 
reaching  these  final  results. 

Comment  22:  Torrington  argues  that 
the  Department  should  reject  NMB/ 
Pelmec  Singapore's  cost  accounting 
system  and  use  BLA. 

NMB/Pelmec  Singapore  argues  that 
its  methodology  was  verified  in  the  prior 
review  to  adequately  capture  and 
allocate  all  of  the  actual  costs  to  the 
products.  Therefore,  no  adjustments  are 
warranted. 

Department's  Position:  We  agree  with 
NMB/ Singapore.  The  Department  has 
analy-^ed  NMB/Pelmec  Singapore's  cost 
accounting  system  in  the  prior  review 
and  noted  that  the  methodology 
adequately  captured  and  allocated 
actual  costs  to  the  products.  There  is  no 
evidence  on  the  record  that  the  system 
is  now  inadequate. 

Comment  23:  Torrington  asserts  that 
NMB/Pelmec  Singapore  did  not 
demonstrate  how  expenses  at  the  head 
office  were  allocated.  Therefore,  the 
Department  should  use  BLA. 

MMB/Pelmec  Singapore  asserts  that 
head  office  expenses  were  allocated  in 
the  same  manner  as  verified  by  the 
Department  in  the  prior  review. 


Deportment's  Position:  We  agree  with 
NMB/Pehnec  Singapore.  The  firm  was 
instructed  to  include  head  office 
expenses.  There  is  no  evidence  on  the 
record  which  suggests  that  NMB/Pelmec 
did  not  allocate  head  office  expenses  in 
accordance  with  generally  accepted 
accounting  principles.  Therefore,  no 
adjustment  is  warranted. 

Comment  24:  Torrington  urges  the 
Department  to  apply  a  BLA  rate  for  R&D 
to  all  SKF-Sweden  bearings  because  it 
claims  the  record  remains  unclear  as  to 
how  SKF  accounted  for  R&D  activities 
at  its  research  center. 

SKF-Sweden  argues  that  its 
methodologies  have  been  verified  in  the 
past  and  found  to  be  acceptable. 

Department's  Position:  We  agree  with 
SKF.  There  is  no  evidence  on  record  that 
the  R&D  expenses  were  not  allocated  in 
an  appropriate  manner.  Therefore,  no 
adjustment  is  warranted. 

Comment  25:  Torrington  urges  the 
Department  to  verify  the  standard  costs 
for  SKF-Sweden  prior  to  the  final 
results. 

SKF  Sweden  asserts  that  its  cost 
systems  have  been  verified  in  the  past 
and  that  the  Department,  not  Torrington, 
has  the  right  to  set  the  verification 
schedule. 

Department's  Position:  We  disagree 
with  Torrington.  The  Department  has 
accepted  SKF-Sweden's  submitted 
response.  The  Department  has  no 
evidence  which  indicates  that  cost  data 
submitted  are  inadequate.  The  company 
and  its  counsel  certified  that  this 
information  is  accurate.  Finally,  we  are 
not  required  to  verify  all  sales  and  cost 
data  submitted  in  each  review  period. 
The  fact  that  we  did  not  verify  SKF- 
Sweden  is  not  sufficient  reason  to  reject 
its  cost  response. 

Comment  26:  Torrington  argues  that 
SKF-Sweden  failed  to  provide 
production  quantity  data  by  model  and 
detailed  worksheets  demonstrating  the 
cost  methodologies.  Failure  to  report 
reliable  costs  justifies  the  general  use  of 
BIA. 

Department's  Position:  We  disagree. 
The  Department  determined  that  a 
hsting  of  production  quantities  was  not 
needed  since  the  cost  were  submitted 
using  standard  costs  plus  variances. 
Furthermore,  the  Department  has 
verified  SKF-Sweden  in  a  prior  review 
and  has  a  full  understanding  of  the 
methodologies  used  to  prepare  the 
response.  The  company  and  its  counsel 
certified  that  this  information  was 
accurate.  There  is  no  evidence  that  the 
cost  data  may  be  unreliable  for  purposes 
of  this  review.  Therefore,  BIA  is  not 
warranted. 


17.  Exchange  Rates 

Comment  1:  Koyo  asserts  that  the 
Department  erred  in  its  preliminary 
margin  calculations  by  failing  to  account 
for  the  increase  in  Koyo's  antidumping 
margin  that  the  company  claims  is 
attributable  to  a  sudden  severe 
fluctuation  in  currency  exchange  rates 
during  the  POR. 

Koyo  maintains  that  the  Department 
should  have  applied  19  CFR  353.60(b). 
which  provides  as  follows: 

For  the  purposes  of  investigations.  ' 

producers,  resellers,  and  importers  will 
be  expected  to  act  within  a  reasonable 
time  to  take  into  account  price 
differences  resulting  from  sustained 
changes  in  prevailing  exchange  rates. 
When  the  price  of  the  merchandise  is 
affected  by  temporary  exchange  rate 
fluctuations,  the  Secretary  will  not  take 
into  account  in  fair  value  comparisons 
any  difference  between  United  States 
price  and  foreign  market  value  resulting 
solely  from  such  exchange  rate 
fluctuations. 

Although  the  regulation  is  limited  to 
investigations  on  its  face,  Koyo  argues 
that  the  Department  should  follow  the 
err  decision  in  Industrial  Quimica  Del 
Nalon  SA.  v.  United  States.  729  F. 
Supp.  103. 110  (CIT 1989).  which  held 
that  section  353.60(b)  applies  to  r 

administrative  reviews  as  well  as 
investigations. 

Koyo  also  takes  issue  with  the 
Department's  position,  delineated  in 
Coated  Groundwood  Paper  From 
France,  56  FR  56380,  56384  (November  4, 
1991),  that  section  353.60(b)  does  not 
apply  unless  temporary  exchange  rate 
fluctuations  alone  are  responsible  for 
the  antidumping  duty  margin.  Koyo 
argues  that  the  regulation  should  instead 
be  interpreted  to  require  the  Department 
tp  discount  any  portion  of  a  dumping 
margin  that  is  shown  to  result  solely 
from  a  sudden  fluctuation  in  the 
exchange  rate. 

Koyo  contends  that  section  353.60(b) 
should  have  been  applied  in  the 
calculation  of  its  margin  because  the 
Persian  Gulf  conflict  caused  temporary 
exchange  rate  fluctuations.  Specifically, 
Koyo  asserts  that  the  dollar  experienced 
a  severe  decline  against  the  yen  from 
the  time  of  the  Iraqi  invasion  of  Kuwait 
in  early  August  1990.  through  the  end  of 
the  U.S.  military  intervention,  when  the 
dollar  began  to  rise  again.  Koyo  thus 
characterizes  the  currency  fluctuation  as 
temporary  and  imsustained.  and 
therefore  maintains  that  the  Department 
should  not  consider  any  increase  in  the 
margin  that  resulted  from  these  changes? 
in  the  dollar/yen  exchange  rate. 
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TorringtoB  and  Federal^ogul 
respond  that -section  353M(b)  applies 
only  to  investigatioiiB  on  its  face  and 
that  notwithstanding  the  CIT  decision  in 
Industrial  Quimica,  the  Department 
should  continue  to  apply  this  provision 
only  in  investigations.  Federal-Mogul 
notes  that  certification  for  appeal  of  the 
issue  of  whether  section  353.eo(hl 
applies  to  administrative  reviews  was 
denied  ^ndustriaJ  Quimica  Del  Nalon, 
S.A.  V.  United  States.  732  F.  Supp.  1180 
(CIT  1990))  and  that  the  Court  ultimalely 
sustained  the  Etepartmenf's  refusal  to 
grant  a  ciurency  rate  adjustment. 
Industrial  Quimica  Del  Nalon.  SA.  v. 
United  States,  Slip  Op.  91-43  (May  24, 
1991,).  Federal-Mogul  therefore  asserts 
that  the  authority  cited  by  Koyo  is  not 
dispositive  and  the  Department  should 
maintain  its  position  that  section 
353.60(b)  sipplies  only  in  investigations. 

Torrington  proffers  several  additional 
arguments  in  support  of  its  position  that 
the  Department  should  not  make  an 
allowance  for  temporary  exchange  rate 
fluctuations  m  the  manner  suggested  by 
Koyo.  Torrington  cites  Groundwood 
Paper,  supra,  in  stating  that  the 
Department  normally  will  not  invoke 
section  3S3.80(b)  unless  temporary 
exchange  rate  fluctuations  alone  are 
responsible  for  the  overall  weighted- 
average  dumping  margin:  in  this  case 
Koyo  has  failed  to  demonstrate  that  the 
exchange  rate  changes  in  question  were 
the  sole  cause  of  the  dumping  margin. 
Torrington  also  contends  that  the 
changes  in  the  dollar/yen  rate 
referenced  by  Koyo  were  not  temporary 
but  were  in  fact  sustained  changes,  in 
which  case  section  353.60(b)  does  not 
permit  the  Department  to  make  an 
adjustment  for  the  change  in  the 
exchange  rate. 

Department's  Position:  We  disagree 
with  Koyo.  TTie  "special  rule"  contained 
in  19  CFR  353.60(b)  is  exphcitly  limited 
to  application  in  less  that  fair  value 
investigations,  not  administrative 
reviews.  The  CITs  decision  in  Quimica 
that  the  rule  is  applicable  to  reviews  is 
not  final  and  the  Department  has  been 
unafble,  as  yet.  to  appeal  the  decision  to 
a  higher  court.  Furthermore,  it  is  the 
Department's  view  that  sufficient 
flexibility  exists  under  the  law  in 
determining  fair  value  in  investigations 
to  permit  apphcation  of  the  special  rule 
in  the  narrow  circumstances  therein 
defined,  but  that  no  discretion  exists  in 
determining  foFeign  market  value  in 
reviews  under  section  751  of  the  Tariff 
Act  to  make  currency  conversions  other 
than  as  specified  in  31  U.S.C.  5151.  As  a 
matter  of  policy,  the  Department 
believes  that  the  limited  flexibility 
promulgated  in  the  regulations  is 


warranted  in  initial  investigations  for 
circumstances  essentially  beyond  the 
control  of  exporters  and  importers 
unaccustomed  to  the  disciplines  and 
rules  of  the  antidumping  duty  law.  Such 
flexibility  would  be  inappropriate  in  the 
administration  of  an  antidiunping  duty 
order,  under  which  exporters  and 
importers  are,  or  must  be  presumed  to 
be,  on  notioe  that  changes  in  exchange 
rates  can  and  will  affect  their 
antidumping  duty  liability.  Therefore, 
these  parties  can  be  expected  to  set 
their  prices  accordingly.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews;  Portable 
Electric  Type*vriter8  Prom  Japan,  56  PR 
56393,  56395  (November  4. 1991). 

Comment  2:  Fiat  asserts  that  the 
Department  did  not  use  the  daily 
exchange  rate  rather  than  the  quarterly 
rate  established  by  the  Treasury 
Department  when  the  two  differed  by  at 
least  5  percent,  as  required  by  19  CFR 
353.60(a).  Fiat  accordingly  requests  that 
the  Department  apply  the  daily  rates, 
where  appropriate,  in  calculating  its 
final  results  for  the  company. 

Department 's  Position:  The 
Department  agrees  with  respondent  and 
will  apply  the  daily  rate  where 
appropriate. 

18.  Foreign  Taxes.  Duties  and  Drawback 

Comment  1:  Torrington  argues  that  the 
Department  erred  by  adding  the  value 
added  tax  (VAT)  (consumption  tax  in 
the  case  of  Japan)  calculated  on  U.S.     * 
price  (USP)  to  both  the  adjusted  home 
market  price  (HMP)  (net  of  VAT)  and 
USP.  Torrington  claims  that  the  statute 
proscribes  an  upward  adjustment  to 
USP  with  no  adjustment  to  HMP.  In 
those  cases  where  the  HMP  is  reported 
net  of  VAT.  Torrington  recommends  that 
the  Department  multiply  the  HMP  by  the 
VAT  percentage  and  add  the  result  to 
the  HMP.  Federal-Mogul  argues  that  the 
Department  should  use  a  U.S.  tax  base 
that  does  not  exceed  the  f.o.b.  export 
value  of  AFBs  exported  to  the  U.S.  They 
cite  to  Zenith  Electronics  Corp.  v. 
United  States.  10  CIT  268,  276,  633  F. 
Supp.  1382, 1389  (1986)  {"Zenith  F], 
appeal  after  remand  dismissed  for  lack 
of  jurisdiction,  875  F.2d  291  (Fed.  Cir. 
1989):  Zenith  I.  supra.  10  CIT  at  276,  633 
F.  Supp.  at  1389;  Zenith  Electronics 

Corp.  V.  United  States.  15  CIT . 

770  F.  Supp.  646.  651  (1991)  ["Zenith 
Ilf);  Daewoo  Electronics  Co.  v.  United 

States.  15  CIT ,  760  F.  Supp.  200. 

207-208  (1991)  ["Daewoo"):  Zenith 
Electronics  Corp.  v.  United  States.  14 

CIT 755  F.  Supp.  397.  406-406 

(1990)  ["Zenith  //*):  Daewoo,  supra.  18 
CIT  at  280-282.  712  F.  Supp.  at  955^56; 
AOCInfl.  Inc.  v.  United  States.  13  CIT 
716.  725.  721  F.  Sitfip.  314.  321-322  (1969); 


and  aection  772(d)(1)(c)  of  the  Tariff  Act 
to  support  their  argumentB. 

FAG  and  SKF  point  out  that  section 
772(d)  (1)  (c)  provides  for  the  adjustment 
to  USP  oifly  "to  the  extent  that  such 
taxes  are  added  to  or  included  in  the 
price  of  such  or  similar  merchandise 
sold  in  the  coimtry  of  exportation." 

GMN.  FAG.  INA.  and  SKF  argue  that 
the  Department  should  not  make  an 
adjustment  to  USP  or  FMV  when  VAT 
taxes  are  not  included  in  the  HM  prices 
in  the  relevant  home  markets,  i.e..  VAT 
is  billed  separately.  FAG  further  argues 
that  the  Department  does  not  have 
statutory  authority  to  make  any 
adjustment  for  VAT  under  section 
772(d)(1)(c). 

GMN.  INA.  FAG.  Koyo.  Cooper,  and 
NSK  maintain  that  if  the  Department 
does,  however,  decide  to  make  VAT- 
inclusive  comparisons,  that  a 
circumstance-of-sale  (COS)  adjustment 
must  be  made  to  FMV  to  eliminate  the 
absolute  difference  between  the  amount 
of  VAT  in  the  two  markets. 

Department's  Position:  Because  all 
HM  sales  were  reported  net  of  VAT.  we 
added  the  same  VAT  amount  to  FMV  as 
that  calculated  for  USP.  This  is 
equivalent  to  calculating  the  actual  HM 
tax  and  then  performing  a  COS 
adjustment  to  FMV  to  eliminate  the 
absolute  difference  between  the  amount 
of  tax  in  each  market.  We  are  not 
following  Zenith  and  its  progeny  with 
respect  to  this  issue,  because  we 
disagree  and  such  voluntary 
acquiescence  would  deprive  the 
Department  of  its  right  to  appeal  this 
issue  in  this  proceeding.  Rather,  we  are 
relying  on  the  Department's  broad 
statutory  authority  to  make  adjustments 
for  such  differences  in  the  circumstances 
of  sale.  See  Smith-Corona  v.  United 
States.  713  F.2d  1568  (Fed.  Cir.  1983). 
cert  den..  465  U.S.  1022  (1984). 

We  added  an  imputed  VAT  to  USP 
under  section  772(d)(1)(c)  because  the 
VAT  is  "added  to"  the  HMP.  The  fact 
that  the  VAT  was  added  to  the  liMP 
deals  with  the  respondents'  comments 
that,  because  the  VAT  was  billed 
separately,  it  was  not  "included  in"  the 
HMP.  We  did  not  adjust  for  VAT  by 
employing  a  tax-net  FMV  (and  USP) 
because  we  agree  that  the  statute 
directs  us  to  adjust  for  HM  consumption 
taxes  through  an  addition  tu  USP.  No 
VAT  was  added  to  USP  where  FMV 
was  based  on  CV.  Similarly,  no  VAT 
was  added  to  USP  where  FMV  was 
based  on  third-country  sales,  because  , 
there  is  no  tax  forgiven  "by  reason  of 
the  exportation  of  the  merchandise  to 
the  United  States  "  in  FMV  for  such 
sales.  Because  there  is  no  VAT  in  FMV 
to  be  offset  by  an  adjustment  to  USP,  in 
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either  case,  any  reduction  in  the  margin 
that  would  result  from  such  an 
adjustment  would  be  unjustified. 

We  disagree  with  Federal-Mogul  that 
the  Department  should  use  a  U.S.  tax 
base  that  does  not  exceed  the  f.o.b. 
export  value  of  AFBs  exported  to  the 
United  States.  We  used  the  tax  base 
that  was  most  compatible  to  that  used  in 
the  home  market.  There  is  nothing  on 
the  record  which  establishes  the  f.o.b. 
export  value  as  the  proper  tax  base. 

We  calculated  the  addition  to  USP  by 
applying  the  HM  tax  rate  to  the  net  USP 
after  all  other  adjustments  were  made. 
This  imputed  tax  amount  is  BIA, 
because  HM  sales  were  reported  net  of 
VAT,  and  we  are  thus  unable  to 
determine  what  the  home  market  tax 
base  was. 

Comment  2:  Federal-Mogul  argues 
that  the  Department  is  required  to 
measure  the  amount  of  tax  which  is 
passed  through  to  home  market 
purchasers,  pursuant  to  section 
772(d)(1)(C)  of  the  Tariff  Act.  As  support 
for  its  argument.  Federal-Mogul  relies  on 
decisions  by  the  CTT  in  Zenith  I. 
Daewoo  Electronics  Company.  Ltd  v. 
United  States.  712  F.  Supp.  931  (CIT 
1989).  and  Zenith  III.  Moreover,  citing 
Daewoo,  Federal-Mogul  argues  that, 
because  respondents  benefit  from  tax 
adjustments  to  U.S.  price,  they  should  be 
required  to  establish  their  entitlement  to 
such  adjustments  by  determining  the 
amount  of  home  market  tax  incidence, 
in  accordance  with  a  methodology 
chosen  by  the  Department.  Federal- 
Mogul  maintains  that  since  respondents 
have  not  established  their  entitlement  to 
a  tax  adjustment,  and  the  Department 
has  failed  to  ascertain  home  market  tax 
incidence,  there  is  no  basis  for  a  tax 
adjustment  to  U.S.  price. 

Koyo  and  NSK  disagree,  arguing  that 
a  proper  reading  of  the  statute  does  not 
compel  the  Department  to  adopt  a  tax 
passthrough  analysis. 

Department's  Position:  We  do  not 
agree  with  the  CITs  decisions  in  Zenith 
1,  Daewoo,  or  Zenith  III.  but  have  not 
had  the  opportunity  to  appeal  this  issue 
on  its  merits.  Therefore,  consistent  with 
our  long-standing  practice,  we  have  not 
attempted  to  measure  the  amount  of  tax 
incidence  in  the  home  market.  We  do 
not  agree  that  the  statutory  language, 
limiting  the  amount  of  adjustment  to  the 
amount  of  consumption  tax  "added  to  or 
included  in  the  price"  of  bearings  sold  in 
the  home  market,  requires  the 
Department  to  measure  the  home  market 
tax  incidence.  Regarding  Federal- 
Mogul's  argument  that  respondents  must 
establish  entitlement  to  the  tax 
adjustment  to  U.S.  price,  we  are 
satisfied  that  the  record  shows  that  the 
taxes  were  charged  and  paid  on  home 


market  sales.  Therefore,  the  respondents 
are  entitled  to  the  adjustment  to  U.S. 

price. 
Comment  3:  Federal-Mogul  asserts 

that  SKF-Italy'8  claim  for  duty  drawback 
on  steel-based  products  exported  to 
non-E.C.  customers  should  be  denied 
because  SKF  has  not  demonstrated  any 
link  between  the  import  duties  paid  on 
materials  in  the  exported  AFB  and  the 
payments  received  by  SKF.  In  addition. 
Federal-Mogul  claims  that,  according  to 
SKF-ltaly's  Section  B  response,  the  duty 
drawback  is  a  refund  of  U.S.  Customs 
duty  and  internal  indirect  taxes  which 
have  bom  directly  and  indirectly  on 
their  manufacture.  Federal-Mogul 
contends  that  sections  772(d)(1)(b)  and 
(c)  of  the  Tariff  Act  authorizes  an 
adjustment  for  duty  drawback  and  for 
forgiven  indirect  taxes  imposed  directly 
on  the  merchandise  and  not  for  indirect 
taxes  imposed  indirectly  on  the 
merchandise.  Therefore,  the  Department 
should  disallow  SKF-ltaly's  duty 
drawback  claim. 

SKF-Italy  contends  that  it  provided 
extensive  docimientation  concerning  the 
duty  drawback  claim  during  verification 
and  that  it  demonstrated  that  all  the 
eligibility  requirements  for  a  duty 
drawback  adjustment  were  met.  SKF- 
Italy  maintains  that  the  Department 
should  allow  the  duty  drawback  claim 
as  it  did  in  the  investigation  and  first 
administrative  review. 

Department's  Position:  The 
Department  reviewed  documentafion. 
including  the  Italian  legislation 
concerning  duty  drawback,  during 
verification  in  Italy,  and  we  are  satisfied 
that  SKF-Italy  is  eligible  for.  and 
actually  receives,  a  duty  drawback  upon 
the  export  of  steel-based  AFBs. 
Accordingly,  and  consistent  with  the 
first  administrative  review,  the 
Department  has  accepted  SKF-Italy's 
duty  drawback  claim. 

Comment  4:  SNECMA-Italy  maintams 
that  it  erred  by  reporting  a  duty 
drawback  adjustment  for  certain  third 
country  sales.  SNECMA  claims  that 
because  AFBs  were  re-exported,  it  was 
ass'Jimed  that  duty  drawback  had  been 
claimed.  SNECMA  confirms  that  there 
was  no  claim  for  duty  drawback  on  the 
AFBs  in  question  and  that  the 
Department  should  correct  the  margin 
analysis  program  accordingly  to  ensure 
a  fair  and  accurate  calculation  of 
antidumping  duties. 

Department's  Position:  The 
Department  has  accepted  SNECMA- 
Italy's  correction  of  their  duty  drawback 
adjustment  and  h«s  amended  the  margin 
analysis  program  to  reflect  this 
correction. 

Comment  4:  Torrington  argues  that  the 
Department  should  reject  NMB/Pelmec 


Thais  claimed  adjustment  for 
uncollected  or  rebated  duties  or  taxes 
because  the  respondent  failed  to 
adequately  support  its  claim  with 
documentation  on  its  imports,  the  duties 
and  taxes  at  issue,  and  its  home  market 
sales. 

NMB/Pelmec  Thai  argues  that  it  has 
provided  full  explanations  of  its  claimed 
adjustment  in  its  questionnaire 
response,  and  that  the  type  of  proof 
Torrington  requests  is  beyond  the 
requirements  of  the  questionnaire.  The 
Department  verified  and  accepted  the 
information  in  the  original  investigation 
and  in  the  first  review,  and  should 
accept  it  for  the  second  review  as  well. 

Depariment's  Position:  Based  on  the 
information  provided  in  NMB/Pelmec 
Thai's  questioimaire  response,  we  have 
accepted  its  claim  for  an  adjustment  for 
these  expenses.  NMB/Pelmec  Thai  has 
provided  adequate  information  to 
support  its  claim  for  this  adjustment 

19.  Romania-Specific  Issues 

Comment  1:  TIE  argues  that  the 
Department's  ov«i  rules  forbid  it  to  use 
as  surrogate  information  data  for  a  party 
which  is  currently  subject  to  review,  or 
related  to  a  party  which  is  under  review. 
TIE  also  contends  that  the  NMB/Pelmec 
data  is  inconsistent  with  publicly 
available  data.  Therefore.  TIE  maintains 
that  the  Department  should  not  use  the 
labor  information  supplied  by  NMB/ 
Pelmec. 

Torrington  supports  the  Department's 
use  of  NMB's  data  as  surrogate 
information,  citing  a  decision  by  the 
err,  dealing  with  a  party  related  to  a 
firm  under  review,  which  explained  that 
"the  policy  proscribing  use  of  a  related 
firm's  costs  clearly  does  not  apply  to 
situations  where  that  data  is  used  as 
BIA."  Tehnoimportexport  v.  United 
States.  766  F.  Supp.  1169  at  1176. 
Therefore,  under  certain  circumstances, 
the  Department  is  authorized  to  use  as 
surrogate  data  information  from  a 
company  that  is  under  review  or  related 
to  companies  under  review.  Regarding 
TIE'S  claim  that  the  Department  should 
rely  on  "publicly  available  data"  for  the 
valuation  of  labor,  Torrington  points  out 
that  the  data  recommended  by  TIE 
"covers  a  range  of  industries"  and, 
therefore,  does  not  represent  the 
bearings  industry  as  does  data  from  an 
actual  bearings  company. 

Department's  Position:  At  the  outset 
of  this  review,  the  Department 
determined  that  five  countries  were 
appropriate  as  surrogates  for  Romania. 
The  five  coiuitries  selected  were: 
Thailand.  Turkey.  Argentina.  Malaysia, 
and  Chile.  The  Department  indicated 
that,  of  these  countries,  Thailand  was 
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the  preferred  surrogate.  In  an  effort  to 
obtain  the  best  possible  surrogate  data, 
the  Department  sent  questionnaires  to 
the  U.S.  embassies  in  each  of  these 
surrogate  countries.  We  requested  that 
these  embassies,  in  turn,  distribute  our 
questionnaire  to  bearings  producers 
within  these  countries.  NMB/Pelmec 
was  the  only  company  to  respond  to  our 
questionnaire.  Although  we  disagree 
with  TIE  regarding  its  claim  that  the 
Department  is  forbidden  to  use 
surrogate  information  submitted  by  a 
party  under  review,  we  recognize  that 
^fMB/Pelmec,  as  a  manufacturer  of  high- 
quality  specialized  bearings,  may  not  be 
ideal  for  comparison  purposes.  But,  in 
valuing  certain  components  for  the 
preliminary  results,  we  found  the  NMB/ 
Pelmec  data  to  be  the  most  reliable 
information  available.  Wherever  we 
decided  to  use  NMB/Pelmec's 
information,  it  was  because  it  had  been 
determined  to  be  the  best  available 
information  on  the  record  at  the  time  the 
preliminary  results  were  issued. 
Recently,  we  learned  of  a  new  source  of 
information  regarding  Thai  wages, 
including  specific  data  regarding  wages 
in  the  fabricated  metal  products 
industry.  This  source  was  the  1990 
Annual  Economic  Report  of  the  Bank  of 
Thailand.  As  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People's 
Republic  of  China,  57  FR  21058,  21062 
(May  18. 1992).  the  Department  prefers, 
to  the  extent  possible,  the  use  of 
published,  publicly  available 
information  when  accessible  because 
we  are  better  assured  of  the  reliability 
of  such  information.  Therefore,  for  the 
final  results,  the  valuation  of  direct 
labor  is  based  upon  this  information. 

Comment  2:  Torrington  contends  that 
the  Department  should  have  used  NMB/ 
Pelmec  information  for  all  cost  elements 
of  constructed  value,  rather  than  just  for 
labor  and  overhead  rates,  because  it 
represents  the  actual  experience  of  a 
bearings  company.  Regarding  steel 
costs,  for  which  NMB/Pelmec  was  not 
able  to  supply  complete  information. 
Torrington  argues  that  the  Department 
should  use  the  NMB/Pelmec  data,  to  the 
extent  possible,  rather  than  relying 
solely  on  import  statistics.  Torrington 
maintains  that  the  import  data  should 
only  be  used  for  those  types  of  steel  for 
which  NMB/Pelmec  did  not  supply 
company-specific  costs.  Torrington  also 
asserts  that  the  import  values  used  by 
the  Department  appear  to  be  for  total 
imports  into  Thailand,  and  that  these 
values,  therefore,  include  imports  from 
non-market-economy  countries,  the  use 
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of  which  goes  against  Departmental 
practice. 

Department's  Position:  Torrington's 
comment  misrepresents  what  the 
Department  did  in  the  preliminary 
results;  in  addition  to  the  labor  and 
overhead  costs  cited  by  Torrington.  the 
Department  also  used  NMB/Pelmec  data 
to  value  packing  cost.  Other  sources  of 
information  were  used  for  the  remaining 
component  costs.  For  freight,  we  used 
the  1990  rates  for  a  Thai  freight 
forwarder.  We  consider  these  rates  to 
be  more  reliable  than  those  submitted 
by  NMB/Pelmec  because  they  are  from 
an  actual  freight  company.  We  have 
continued  to  use  these  rates  for  the  final 
results.  As  indicated  in  our  responses  to 
Comments  1  nd  5,  we  have  elected  not 
to  use  the  same  NMB/Pelmec 
information  regarding  labor  and 
overhead  for  the  final  results.  We  are 
still  using  NMB/Pebnec  data  to  value 
packing  costs.  For  raw  material  costs, 
we  did  not  consider  the  NMB/Pelmec 
data  to  be  the  best  available 
information.  The  only  data  supplied  by 
NMB/Pelmec  regarding  raw  material 
costs  pertained  to  bearing  balls.  Because 
it  was  necessary  to  rely  on  the 
published  import  statistics  to  determine 
the  steel  costs  for  all  other  components, 
we  believed  it  would  be  better  to  be 
consistent  and  rely  on  the  same  source 
for  the  valuation  of  all  component 
material  costs.  We  agree  with 
Torrington's  argimient  that  import 
values  from  non-market-economy 
countries  should  not  be  used  to 
determine  material  costs.  Therefore,  for 
the  final  results,  we  will  continue  to  use 
the  published  information  to  value  steel, 
but  these  values  will  be  based  solely  on 
imports  from  market-economy  countries. 

Comment  3:  TIE  claims  that  the 
Department  used  an  incorrect  steel 
classification  for  bearing  balls.  TIE 
contends  that  the  classification  used 
(Thai  Customs  Category  7228.31)  is 
correct  for  the  inner  and  outer  rings,  but 
not  for  balls.  For  balls,  TIE  argues  that 
Thai  Customs  Category  7227.900-006 
should  have  been  used.  For  the  steel 
used  in  armatures,  TIE  maintains  that 
the  Department  used  Thai  Customs 
Category  7221.41,  when  it  should  have 
used  7211.490-006. 

Torrington  argues  that  the  steel 
classification  recommended  by  TIE — 
7227.900-006— is  defined  as  possibly 
containing  silico-manganese,  which  is 
not  bearing-quality  steel,  and  that  "there 
is  no  indication  on  the  record,  in  this 
case  or  any  other  case  involving 
antifriction  bearings,  that  silico- 
manganese  steel  has  ever  been 
mentioned  as  used  to  manufacture 
antifriction  bearings." 


Department's  Position:  To  value 
armatures  contained  in  TIE's  ball 
bearings,  the  Department  used  Thai 
Customs  Category  7211.41,  not  7221.41. 
as  claimed  by  the  respondent.  To  value 
bearing  balls,  we  used  52100  steel  bar 
(HTS  7228.30).  The  Department 
maintains,  as  it  did  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Romania,  54  FR  18992. 
19080  (May  3, 1989),  and  in  the  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
Germany,  K  FR  31692,  31738  (July  11. 
1991),  that  these  were  the  proper 
surrogate  values  for  armatures  and 
bearing  balls. 

Comment  4:  Torrington  argues  that  the 
Department  should  not  make  ainy 
deductions  for  scrap  value  because  TIE 
has  not  demonstrated  that  it  actually 
recovers  and  sells  scrap  generated  in  the 
production  of  bearings. 

Department's  Position:  The 
Department  disagrees.  TIE  has 
previously  been  verified  twice  on  this 
matter,  and  it  has  been  determined  that 
it  indeed  generates  and  sells  scrap. 
Therefore,  based  upon  the  two  previous 
verifications,  the  Department  has  no 
reason  to  doubt  that  TIE's  reported 
scrap  data  is  accurate. 

Comment  5:  TIE  cites  several  reasons 
why  it  believes  that  the  Department 
should  not  continue  to  use  the  NMB/ 
Pelmec  overhead  rate  that  was  used  for 
the  preliminary  results.  First  of  all.  TIE 
claims  that  NMB/Pelmec  incorrectly 
included  "import  duty"  as  part  of 
overhead,  stating  that  the  De]}artment'8 
questionnaire  specifically  states  that 
"import  duty  should  be  included  as  part 
of  raw  material  expenses,"  and  that  in 
TIE'S  own  response  to  the  factors  of 
production  questionnaire,  import  duties 
are  listed  under  raw  materials  expense. 
TIE  further  contends  that,  even  if  these 
import  duties  were  classified  as 
overhead,  they  should  be  disregarded 
because  they  are  rebated  upon 
exportation  of  the  finished  product. 

TIE  also  contends  that,  even  if  Import 
duty  were  an  acceptable  expense, 
classifying  it  as  overhead  is  improper 
since  it  is  actually  an  SG&A  expense. 
TIE  also  claims  that  NMB/Pelmec  also 
misclassified  a  number  of  other  SG&A    ' 
expenses  as  overhead.  The  other 
expenses  cited  are:  shipping  supplies: 
automobile  expenses:  telephone  and 
communications:  stationery  and 
supplies;  conference  and  travel: 
entertainment;  dues  and  subscriptions: 
legal  and  professional  fees:  employee 
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benefits;  medical  or  treatment  fees; 
donations;  and  business  tax. 

In  addition.  TIE  claims  that  a  trend 
has  developed  in  the  Department's 
calculation  of  overhead  which  has 
resulted  in  a  constantly  increasing 
overhead  percentage.  TIE  argues  that, 
because  the  bearings  it  produces  art 
"low-tech"  in  nature,  there  is  btde 
overhead  involved,  and  the  bearings 
produced  by  NMB  Pelmec  are  high-tech 
bearings  involving  a  larger  overhead 
cost. 

TIE  encourages  the  Department  to  use 
one  of  the  two  overhead  rates  it 
supplied  for  this  review.  One  of  these 
rates  is  for  a  producer  of  bearings  in 
Yugoslavia;  the  other  is  an  overhead 
rate  for  a  metal  processor  in  Thailand. 
As  a  last  resort,  TIE  suggests  the  use  of 
the  Thai  overhead  rate  which  was  used 
in  the  last  review,  and  which  Torrington 
had  previously  recommended  in  a 
submission  made  by  the  firm. 
Department's  Position:  The 
Department  agrees  with  the  respondent 
that  the  overhead  rate  should,  to  the 
extent  possible,  be  adjusted  to  reflect  a 
rate  exclusive  of  those  items  that  are  not 
a  part  of  overhead.  Because  we  do  not 
have  information  on  the  actual 
quantities  of  each  of  the  individual 
components  of  the  NMB/Pebnec  rate,  it 
is  not  feasible  to  make  such  an 
adjustment  Nor  can  we  use  either  of  the 
two  overhead  rates  suppHed  by  TIE.  It 
would  not  be  appropriate  to  use  the  rate 
for  Yugoslavia  because  Yugoslavia  is 
not  among  the  surrogate  countries  cited 
for  this  review.  The  rate  for  the  Thai 
metal  processing  company  is 
inappropriate  because  this  is  company- 
specific  data,  collected  by  the 
respondent,  which  is  not  verifiable  by 
the  Department.  The  Department  has  no 
knowledge  of  this  company,  nor  of  the 
manner  in  which  this  information  was 
derived.  We  also  do  not  believe  that  the 
functions  of  this  company  are 
comparable  to  those  of  TIE.  Therefore, 
as  best  available  information,  we  will 
use  instead  the  same  rate  that  was  used 
in  the  first  administrative  review  of 
antifriction  bearings  from  Romania. 

Comment  8:  Torrington  argues  that,  if 
the  Department  continues  to  base  all 
steel  values  on  import  statistics,  then 
the  overhead  rate  should  be  adjusted 
because  the  rate  used  in  the  preliminary 
results  reflects  a  percentage  of  NMB's 
labor  and  materials  costs. 

Department's  Position:  The 
Department  disagrees.  As  surrogate 
information  for  overhead,  we  determine 
rates,  rather  than  amounts,  because  we 
believe  that,  within  industries,  a 
relationship  exists  between  overhead 
and  other  manufacturing  costs. 
Therefore,  it  follows  that  if  TIE'S  labor 


and/or  materials  costs  are  lower  than 
those  of  the  surrogate,  so  too  are  its 
overhead  costs.  By  making  the 
recommended  adjustments  to  overhead, 
we  would  no  longer  have  an  amount  for 
overhead  which  we  believe  would 
represent  TIE'S  overhead  cost.  Instead, 
we  would  have  an  amount 
representative  of  NMB/Pelmec's 
overhead  experience. 

Comment  7:  Torrington  contends  that 
the  Department  should  use  the 
company-specific  SG&A  rate  used  in  the 
previous  administrative  review,  rather 
than  the  statutory  minimum,  because  the 
NMB  rate  is  more  accurate. 

Department's  Position:  We  disagree. 
The  SG&A  rate  we  used  in  the  first 
administrative  review  was  used  only  as 
adverse  BLA.  As  explained  in  our 
response  to  Comment  1  regarding 
overhead,  where  possible,  we  want  to 
avoid  rates  that  contain  inappropriate 
expenses.  In  the  notice  for  the  first 
administrative  review,  we 
acknowledged  that  the  SG&A  rates 
contain  certain  expense  components 
that  were  not  necessarily  applicable  to 
TIE,  but  we  chose  to  use  that  rate 
anyway  for  the  sole  purpose  of  applying 
adverse  BIA.  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Germany.  56  FR  31692 
(July  11. 1991).  For  this  review,  we  have 
no  reason  to  apply  adverse  BIA  to 
SG&A;  therefore,  we  will  continue  to  use 
the  statutory  minimimi  rate  of  ten 
percent  for  the  final  results. 

20.  Singapore-  and  Thailand-Specific 
Issues 

Comment  1:  Torrington  argues  that 
NMB/Pelmec  Thai's  Route  B  sales 
should  be  excluded  from  the  HM 
database.  Torrington  states  that  the 
Department  determined  that  these  sales 
were  appropriately  considered  third 
country  sales  in  the  original 
investigation,  and  excluded  the  sales 
from  the  database. 

NMB/Pebnec  Thai  contends  that 
Torrington  is  mistaken  in  its  request  to 
have  Route  B  sales  excluded  from  the 
HM  database.  The  sales  referred  to  in 
the  original  investigation  are  different 
from  the  sales  NMB/Pelmec  Thai  has 
labelled  as  Route  B  sales  in  the  first  and 
second  administrative  reviews.  The 
Route  B  sales  referred  to  in  the  original 
investigation  were  sales  made  through 
NMB/Pelmec  Thai's  related  selling 
agent,  Minebea  Singapore  Branch 
(MSB),  to  a  Thai  customer.  The 
Department  found  that  the  first  sale  to 
an  unrelated  party  occurred  in 
Singapore.  NMB/Pelmec  Thai  did  not 
include  these  sales  in  its  HM  database. 


The  Route  B  sales  in  the  first  and  second 
reviews  are  also  sales  made  through 
MSB;  however,  the  first  sale  to  an 
unrelated  party  occurs  in  Thailand. 
NMB/Pebnec  Thai  properiy  included 
these  Route  B  sales  in  its  HM  database. 
NMB/Pelmec  Thai  states  that  these 
sales  were  accepted  by  the  Department 
in  the  first  administrative  review. 

Department's  Position:  The  Route  B 
sales  included  in  the  HM  database  are 
properly  classified  as  HM  sales.  The 
first  sale  to  an  unrelated  party  occurred 
in  Thailand.  These  sales  were  accepted 
as  HM  sales  and  verified  during  the 
original  investigation  and  first  reviejw. 
and  no  new  information  has  been 
presented  which  would  warrant  their 
exclusion. 

Comment  2:  Torrington  argues  that 
bonded  warehouse-to-bonded 
warehouse  sales  should  be  excluded 
from  NMB/Pebnec  Thai's  HM  database. 
Torrington  contends  that  in  the  original 
investigation  the  Department 
determined  that  sales  from  NMB/Pelmec  . 
Thai's  bonded  warehouse  to  the  bonded 
warehouse  of  a  related  OEM  should  not 
be  considered  HM  sales,  and  that  the 
Department  should  abide  by  its  own 
precedent  in  this  case. 

NMB/Pebnec  Thai  argues  that  these 
sales  should  be  included  in  the  HM 
database.  NMB/Pebnec  Thai  reported 
sales  from  its  bonded  warehouse  to  the 
bonded  warehouse  of  an  unrelated  OEM 
customer.  NMB/Pebnec  Thai  states  that 
because  of  various  benefit  programs  in 
Thailand,  bonded  warehouse-to-bonded 
warehouse  sales  are  common.  NMB/ 
Pebnec  Thai  presumes  that  bearings 
sold  to  bonded  warehouses  will  be 
consumed  in  the  home  market.  These 
sales  were  accepted  by  the  Department 
in  both  the  original  investigation  and  the 
first  review.  NMB/Pehnec  Thai  states 
that  there  is  no  new  information  which 
would  lead  the  Department  to  change  its 
treatment  of  these  sales. 

Department's  Position:  NMB/Pelmec 
Thai  properly  reported  sales  from  its 
bonded  warehouse  to  the  bonded 
warehouse  of  an  unrelated  customer  as 
home  market  sales.  In  the  original 
investigation,  the  Department 
determined  that  sales  from  NMB/Pebnec 
Thai's  bonded  warehouse  to  the  bonded 
warehouse  of  a  related  OEM  should  be 
considered  third  country  sales.  The 
sales  at  issue  in  the  current  review  are 
sales  to  an  unrelated  customer  in 
Thailand.  Bonded  warehouse-to-bonded 
warehouse  sales  were  accepted  in  the 
first  review,  and  have  not  been  excluded 
from  the  HM  database  for  these  final 
results  of  review. 

Comment  3:  Torrington  contends  that 
NMB  /Pebnec  Thai  and  NMB/Pebnec 
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Singapore  improperly  excluded  sales  to 
related  parties  from  their  HM  databases. 
Torrington  maintains  that  the  HM 
databases  are  deficient,  and  the 
Department  cannot  use  the  data  to 
calculate  dumping  margins. 

NMB  Pelmec  Thai  and  NMB/Pelmec 
Singapore  argue  that  they  have  reported 
-  their  HM  sales  in  accordance  with  the 
Department's  requirements.  Transfers  of 
merchandise  from  the  manufacturing 
companies  to  their  related  selling  branch 
were  not  reported  as  HM  sales,  because 
the  merchandise  was  destined  to  sale  to 
unrelated  customers  in  the  home  market. 
Reporting  the  transfers  between  the 
related  companies  as  well  as  the  sale  by 
the  selling  branch  to  the  first  unrelated 
customer  would  result  in  double- 
counting. 

^fMB/Pelmec  Thai  and  NMB/Pelmec 
Singapore  state  that  sales  to  related 
parties  in  the  home  market  for 
consumption  were  not  reported  in  the 
Section  C  database  because  the 
companies  were  not  prepared  to  show 
that  these  sales  were  made  at  arm's 
length.  The  Department's  questionnaire 
states  that  related-party  sales  should 
not  be  used  in  calculating  FMV  unless 
those  sales  are  found  to  be  at  arm's 
length.  During  the  original  investigation, 
the  Department  determined  that  these 
sales  were  not  at  arm's  length.  The  sales 
were  excluded  from  the  HM  database  in 
the  original  Investigation  and  in  the  first 
review. 

Department's  Position:  NMB/Pelmec 
Thai  and  NMB/Pehnec  Singapore 
properly  excluded  these  sales  from  the 
HM  database.  These  sales  were 
excluded  from  the  HM  database  in  the 
original  investigation  and  the  first 
review,  and  no  new  evidence  has  been 
produced  which  would  warrant  a 
change  in  the  Department's  position  on 
the  treatment  of  these  sales. 

Comment  4:  Torrington  contends  that 
the  Department  should  assume  that  two 
types  of  sales  reported  in  NMB/Pelmec 
Thai's  and  NMB/Pelmec  Singapore's 
HM  databases  should  be  excluded 
because  the  respondents  have  not 
proven  that  the  sales  were  not  in  fact 
destined  for  the  U.S.  market.  Torrington 
alleges  that  sales  made  in  the  home 
market  to  companies  which  may  have 
U.S.  affiliates,  and  sales  made  in  U.S. 
dollars,  should  be  considered  as 
destined  for  the  U.S.  market.  Torrington 
states  that  the  Department  should  make 
this  assumption  because  the 
respondents  have  not  provided  any 
proof  to  the  contrary.  The  burden  should 
be  on  the  respondents  to  provide 
sufficient  proof  that  these  sales  were  not 
destined  for  the  U.S.  market 

NMB/Pelmec  Thai  and  NMB/Pelmec 
Singapore  state  that  they  determined 


that  sales  to  customers  in  the  home 
market  were  intended  for  HM 
consumption  when  there  was  no 
contrary  indication  in  any  sales 
documentation.  NMB/Pelmec  Thai  and 
NMB/Pelmec  Singapore  did  not  know, 
nor  had  any  reason  to  know,  that  the 
bearings  were  not  destined  for  HM 
consumption.  The  fact  that  a  sale  was 
made  in  U.S.  dollars  is  not  proof  that  the 
merchandise  was  destined  for  export  to 
the  United  States.  The  Department 
addressed  this  issue  in  the  first  review, 
and  found  that  such  sales  should  not  be 
excluded  from  the  HM  database. 

NMB/Pelmec  also  contends  that  the 
import  statistics  used  by  Torrington  to 
support  its  claim  that  sales  reported  in 
the  HM  database  were,  in  fact,  sales  to 
the  U.S.  are  inaccurate  and  misleading. 

Department's  Position:  In  the  first 
review,  the  Department  determined  that, 
with  certain  exceptions,  sales  to  HM 
customers  with  U.S.  affiUates  should  not 
be  excluded  from  the  HM  database. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Administrative  Review,  56  FR  31692. 
31741  (July  11. 1991).  The  exceptions 
noted  included  situations  where  the 
manufacturer  was  informed  in  advance, 
or  had  reason  to  know  of  the  ultimate 
destination  of  the  merchandise,  through 
special  markings,  market-specific 
specifications,  or  shipping  instructions. 
There  is  no  evidence  on  the  record  in 
this  case  which  would  prove  that  NMB/ 
Pelmec  Singapore  or  NMB/Pebnec  Thai 
knew,  or  should  have  known,  whether 
these  goods  were  destined  for 
consumption  in  other  than  the  home 
market.  Therefore,  we  have  included 
these  sales  in  the  HM  database  for  these 
final  results  of  review. 

Comment  5:  Torrington  argues  that 
NMB/Pehnec  Thai's  and  NMB/Pelmec 
Singapore's  home  markets  are  not 
viable,  and  should  not  be  used  as  the 
basis  for  calculating  FMV.  Torrington 
contends  that  if  related-party 
transactions  were  included  in  the 
viability  calculations,  the  ratio  would 
fall  below  five  percent.  The  Department 
correctly  determined  in  the  original 
investigation  that  related-party 
transactions  should  be  used  in 
determining  viability. 

Torrington  contends  that  the 
Department  should  obtain  information 
regarding  related-party  transactions  in 
order  to  make  a  viability  determination. 
Furthermore,  the  Department  should 
exclude  from  its  calculation  Route  B 
sales  and  bonded  warehouse-to-bonded 
warehouse  sales,  U.S.  dollar  sales  for 
NMB/Pehnec  Thai,  and  sales  to  certain 
HM  customers  whose  merchandise  may 


have  been  destined  for  the  United 
States. 

NMB/Pelmec  Thai  and  NMB/Pelmec 
Singapore  state  that  they  have  properly 
reported  their  sales  for  determining 
viability.  Transfers  of  merchandise  to 
the  companies'  related  sales  branch  for 
resale  to  unrelated  customers  were  not 
reported  for  viability  purposes,  but  the 
final  sale  of  the  merchandise  to  an 
unrelated  customer  in  the  home  market 
was  reported.  To  report  the  transfer  to 
the  sales  branch  would  result  in  a 
double-counting  of  the  merchandise. 
Sales  of  finished  bearings  to  related 
parties  in  the  home  market  for 
consumption  were  reported  as  HM 
sales.  Sales  of  parts  to  related  parties  in 
the  home  market  and  third  countries 
which  were  used  to  produce  finished 
bearings  were  not  used  in  the  viability 
calculation,  in  order  to  avoid  double- 
counting.  Such  sales  were  included  in 
the  response  to  Section  A  of  the 
questionnaire.  NMB/Pelmec  Thai  and 
NMB/Pelmec  Singapore  have 
demonstrated  that  even  if  these  sales 
were  included  in  the  viability 
calculation,  the  ratio  would  still  be 
greater  than  five  percent.  Sales  made 
directly  to  unrelated  and  related 
customers  in  the  United  States  were 
reported.  Sales  to  related  and  unrelated 
parties  in  third  countries  were  reported 
as  third  country  sales. 

Department's  Position:  NMB/Pelmec 
Thai  and  NMB/Pelmec  Singapore 
reported  their  viabihty  information  in 
the  same  manner  as  in  the  first  review. 
NMB/Pelmec  Thai  and  NMB/Pelmec 
Singapore  properly  excluded  certain 
sales  to  related  parties  from  the 
calculation,  because  such  inclusion 
would  result  in  double-counting  of  the 
merchandise.  The  Department  has 
accepted  respondent's  reported  sales  for 
viability  purposes. 

Comment  6:  Torrington  also  argues 
that  the  number  of  model  matches 
produced  can  be  used  as  an  indicator  of 
whether  the  home  market  is  viable.  The 
number  of  matches  produced  for  NMB/ 
Pebnec  Thai  suggests  that  the  home 
market  is  not  viable. 

NMB/Pelmec  Thai  and  NMB/Pelmec 
Singapore  state  that  Torrington's 
contention  that  the  relative  number  of 
model  matches  produced  can  be  an 
indicator  of  HM  viability  is  incorrect. 
Model  matches  are  produced  in  order  to 
calculate  FMV,  and  are  not  a  standard 
for  determining  viability. 

Department's  Position:  The  number  of 
model  matches  produced  by  a  model 
matching  methodology  is  not  related  to 
the  determination  of  viability,  but  rather 
the  determination  of  foreign  market 
value.  Therefore,  the  number  of  model 
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matches  cannot  be  used  as  a  reliable 
indicator  of  viability. 

Comment  7:  Torrington  contends  that 
the  Department  should  determine 
viability  for  NMB/Pelmec  Thai  and 
NMB/Pelmec  Singapore  based  on 
weight  rather  than  quantity  because  of 
the  large  differences  in  sizes  of  the 
bearings.  Torrington  argues  that  a 
viability  ratio  based  on  quantity,  such  as 
that  supplied  by  respondents,  is 
inaccurate  because  of  the  substantial 
differences  in  the  possible  diameters  of 
the  bearings  sold.  NMB/Pebnec  Thai 
and  NMB/Pebnec  Singapore  argue  that 
they  reported  their  viability  ratios  based 
on  quantity  in  accordance  with  the 
questionnaire. 

Department's  Position:  NMB/Pelmec 
Thai  and  NMB/Pebnec  Singapore 
correcUy  reported  their  viability  ratios 
based  on  quantity  rather  than  weight. 
Respondents  are  instructed  by  the 
questionnaire  to  use  quantity  as  the 
basis  for  the  ratio  if  the  number  of  parts 
will  not  have  a  significant  effect  on  the 
calculation. 

Comment  8:  Torrington  argues  that  the 
Department  should  reject  NMB/Pebnec 
Thai's  response  and  use  best 
information  available  because  the 
respondent  has  persistently  refused  to 
cooperate  with  the  Department  and  has 
demonstrated  an  inclination  to 
manipulate  its  reported  information  to 
achieve  a  home  market  viabihty 
determination.  Torrington  cites  NMB/ 
Pelmec  Thai's  inclusion  of  Route  B  sales 
and  bonded  warehouse-to-bonded 
warehouse  sales  as  evidence  that  the 
company  is  disregarding  the 
Department's  precedent.  The 
Department  should  use  either  tlie 
highest  rate  for  any  responding  firm  in 
the  current  review  or  the  respondent's 
margin  from  the  LTFV  investigation  as 
best  iniormation  available. 

NMB/Pelmec  Thai  claims  that 
Torrington's  request  that  the 
Department  use  BIA  is  without  merit. 
NMB/Pebnec  Thai  has  cooperated  fully 
with  the  Department  and  has  responded 
completely  and  in  a  timely  manner  to  all 
the  Department's  requests.  The  reporting 
of  related-party  sales  and  Route  B  sales 
is  in  accordance  with  the  Department's 
instructions  and  precedents. 

Department's  Position:  The  wholesale 
application  of  BIA  for  NMB/Pelmec  Thai 
would  not  be  warranted  in  this 
situation.  NMB/Pelmec  Thai  has 
cooperated  with  the  Department,  and 
has  responded  to  our  questionnaire  and 
supplemental  questionnaires  fully  and  in 
a  timely  manner. 

Comment  9:  Torrington.  NMB/Pelmec 
Thai  and  NMB/Pebnec  Singapore  state 
that  any  countervailing  duties  found  by 


the  Department  should  be  added  to  the 
calculated  USP. 

Department's  Position:  Article  V1.5  of 
the  General  Agreement,  on  Tariffs  and 
Trade  provides  that  "(n]o  •  *  'product 
shall  be  subject  to  both  antidumping  and 
countervailmg  duties  [CVD]  to 
compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Tariff  Act. 

The  current  antidumping  duty 
administrative  review  periods  covering 
antifriction  bearings  from  Smgapore  and 
Thailand  extend  from  May  1, 1990 
through  April  30, 1991.  The 
corresponding  countervailing  duty 
administrative  review  periods  extend 
from  January  1. 1990  through  December 
31. 1990.  Because  the  CVD  reviews  for 
the  period  January  1. 1991  through 
December  31. 1991  have  not  yet  been 
completed,  we  have  no  concurrent  CVD 
rate  for  the  period  January  1. 1991 
through  April  30, 1991  with  which  to 
adjust  antidumping  duty  liability  to 
account  for  export  subsidies  for  those 
four  months  for  purposes  of  assessment. 
Therefore,  we  will  not  issue  or  forward 
to  the  U.S.  Customs  Service  liquidation 
instructions  for  entries  of  the  subject 
merchandise  from  Thailand  or 
Singapore  during  that  four  month  period 
until  issuance  of  the  final  results  of  the 
next  countervailing  duty  reviews. 

The  antidumping  duty  cash  deposit 
rate  m  these  reviews  will  be  reduced  by 
the  rate  attributable  to  the  export 
subsidies  found  in  the  concurrent  CVD 
reviews.  That  CVD  rate  for  NMB/ 
Pelmec  Thai  and  all  other 
manufacturers,  producers  and  exporters 
of  Thai-origin  merchandise  is  8.51 
percent.  Therefore,  the  adjusted 
antidumpmg  duty  cash  deposit  rate  for 
NMB/Pelmec  Thai  and  all  other 
manufacturers,  producers  and  exporters 
will  be  zero  percent.  Since  the  current 
CVD  rate  for  NMB/Pelmec  Singapore 
and  all  other  manufacturers,  producers 
and  exporters  of  Singapore-origin 
merchandise  is  zero  percent,  we  will  not 
adjust  the  antidumping  duty  cash 
deposit  rate  for  NMB/  Pebnec  Smgapore 
and  all  other  manufacturers,  producers 
and  e?tporters. 

For  assessment  of  ESP  and  purchase 
price  sales  from  Singapore  and 
Thailand,  we  will  increase  the  USP  by 
the  rates  attributable  to  the  export 
subsidies  found  in  the  current  CVD 
reviews.  We  will  calculate  the  potential 
uncollected  dumping  duties  (PUDD) 
using  this  increased  USP. 

Comment  10:  Torrington  argues  that 
BIA  should  be  used  for  NMB/Pebnec 
Singapore's  exports  of  bearings  to  U.S. 
foreign  trade  zones  (FTZs)  which  were 
subsequently  reexported  to  third 


countries.  NMB/Pebnec  Singapore  did 
not  report  sales  to  related  and  unrelated 
customers  m  FTZs  who  exported  the 
bearings  to  third  countries.  Because 
NMB/Pebnec  Singapore  did  not  provide 
sufficient  information  to  prove  that 
these  bearings  did  not  enter  the  United 
States,  the  Department  should  presume 
that  these  bearings  entered  U.S. 
Customs  territory.  As  BIA  for  the 
bearings  sold  to  unrelated  parties,  the 
Department  should  use  the  lowest  sale 
price  found  by  part  number,  and  collect 
antidumping  duties  on  those  sales. 

NMB/Pebnec  Singapore  contends  that 
it  properly  reported  its  FTZ  sales  in 
accordance  with  the  Department's 
policies.  NMB/Pebnec  Singapore 
reported  those  sales  to  a  related  party 
which  were  then  sold  to  a  customer  m 
the  United  States.  It  did  not  report 
exports  to  related  or  unrelated  parties 
which  were  destined  for  reexport  to 
third  countries.  This  procedure  is  in 
compliance  with  agency  precedent  and 
the  fmal  results  of  the  first 
admmistrative  review. 

Department's  Position:  The 
Department  accepted  NMB/Pelmec 
Singapore's  reporting  of  these  sales  in 
the  first  administrative  review. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany;  Final  Results  of 
Administrative  Review.  56  FR  31692. 
31704  Ouly  11, 1991).  NMB/Pebnec 
Singapore  has  reported  these  sales  in 
the  same  manner  as  in  the  first  review, 
and  there  is  no  evidence  on  the  record 
to  warrant  a  change  in  the  Department's 
treatment  of  these  sales.  Therefore,  the 
use  of  BIA  is  not  warranted  for  the  sales 
at  issue. 
21.  Miscellaneous  Issues 


A.  Verification 

Comment  1:  Tortington  criticizes  the 
Department  for  its  failure  to  conduct  full 
verification  of  certain  respondents  for 
which  Torrington  had  submitted  a 
request  for  verification.  Torrington 
argues  that  its  requests  to  verify  were 
based  on  good  cause.  In  the  cases  of 
FAG-Italy  and  FAG-Germany. 
Torrington  argued  that  both  firms 
created  new  cost  accounting  systems 
solely  for  antidumping  reporting.  In 
other  cases,  such  as  Koyo,  NSK.  TIE. 
and  certain  SKF  fbms,  Torrington 
claimed  that  each  questionnaire 
response  was  unbelievable  on  its  face, 
and  that  the  Department  failed  in  its 
obligation  to  verify  by  either  not 
verifying  at  all,  or  only  verifying  certaui 
sections  of  each  response. 
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Torrington  further  argues  that  budget 
and  other  constraints  are  legally 
irrelevant  considerations  for  not 
verifying  when  good  cause  to  verify  has 
been  shown.  As  an  alternative  to  on-site 
verifications,  Torrington  suggests  that 
respondents  send  records  to  the 
Department,  or  their  local  counsel,  for 
verification  in  Washington. 

FAG-Germany  and  FAG-ltaly  argue 
that  their  cost  accounting  systems  were 
not  deficient  and  had  not  been 
manipulated  for  the  antidumping 
reviews.  On  the  contrary,  FAG-Germany 
and  FAG-ltaly  assert  that  their  cost 
accounting  systems  are  essentially  the 
same  as  those  used  to  prepare  the 
responses  which  were  verified  in  the 
original  fair  value  investigations. 

The  FAG  companies,  as  well  as  Koyo. 
NSK.  SKF,  and  TIE  all  assert  that 
Torrington  arguments  are  meritless  and 
that  the  Department  has  fulfilled  its 
statutory  verification  requirements  in 
these  reviews. 

Department's  Position:  With  respect 
to  administrative  reviews,  the 
Department  is  required  to  verify 
information  under  19  CFR  353.36(a)(1)  if 
the  Secretary  decides  that  good  cause 
for  verification  exists,  or  if  a  request  for 
verification  is  received  from  an 
interested  party  no  later  than  120  days 
after  publication  of  notice  of  initiation 
and  the  Department  has  not  conducted  a 
verification  during  either  of  the  two 
immediately  preceding  administrative 
reviews. 

With  respect  to  these  reviews,  the 
Department's  decision  as  to  whether 
there  was  good  cause  for  verifying  a 
certain  response  rested  on  a  variety  of 
factors  or  circumstances.  Among  the 
Department's  considerations  were  the 
volume  and  significance  of  a  particular 
firm's  shipments  from  the  country  under 
review,  the  firm's  past  verification 
history,  and  our  evaluation  of  the 
credibility  of  the  data  submitted  by  that 
firm  in  the  context  of  the  review  under 
consideration.  Since  these  are  the 
second  administrative  reviews  for  AFBs, 
there  are  no  firms  under  review  which 
have  not  been  verified  in  the  two 
previous  reviews.  Therefore,  the 
Department  did  not  need  to  consider 
this  requirement  for  its  verification 
decisions. 

Based  on  our  evaluation  of  all 
relevant  circumstances,  we  believe  our 
verification  efforts  did  satisfy  the 
requirements  of  the  statute. 
Furthermore,  we  believe  we  satisfied 
these  requirements  without  needing  to 
conduct  verification  in  Washington, 
which  we  prefer  not  to  do,  due  to  the 
logistical  and  procedural  problems 
involved. 


B.  Negative  UJS.  Prices 

Comment  2:  SKF  claims  that  sales 
with  a  negativje  U.S.  price  were 
incorrectly  included  in  the  denominator 
of  the  a^gregajie  inai:gin  calculation 
(which  is  basckl  on  the  total  PUDD 
divided  by  the!  total  USP  value).  SKF 
contends  that  negative  USPs  should  be 
set  to  rero  for  purposes  of  the  margin 
percentage  calculation.  SKF  ai^gues  that 
using  negative!  USPs  to  calculate 
negative  sales  value  totals  artificially 
understates  the  denominator  and, 
thereby,  inflates  the  margin  percentage. 

Torrington  contends  that  setting 
negative  USPs  to  zero  is  unwarranted 
since  the  numerator,  or  PUDD,  is 
affected  by  many  adjustments  claimed 
by  SKF  which  are  obtained  by  dividing 
the  total  expense  pool  by  the  total  sales. 
Furthermore,  that  sales  total 
incorporated  all  sales,  including  sales 
that  after  adjustment  became  negative. 
Therefore,  Torrington  concludes  that  the 
numerator  and  the  denominator  should 
remain  consistent.  Federal-Mogul 
asserts  that  the  governing  Department 
regulation.  19  CFR  353.2(f),  makes  no 
distinction  between  positive  and 
negative  USPs  because  to  ignore 
negative  USPs  would  be  to  ignore  part 
of  the  reality  of  the  dumping  just 
determined  to  have  been  occurring. 

Department's  Position:  We  agree  with 
Torrington  and  Federal-Mogul.  By 
setting  negative  USPs  to  zero,  we  would 
fail  to  take  into  account  the  effect  of 
total  adjustments  on  U.S.  sales  value 
and  this  inconsistency  would  result  in  a 
distorted  margin  percentage. 

C.  Aocuu^cy  of  the  Home  Market  Data 
Base 

Comment  3:  Torrington  contends  that 
sales  by  respondents  in  the  home 
market  to  firms  with  U.S.  affiliates 
should  not  be  used  as  a  basis  for  foreign 
market  value  unless  the  respondent  has 
demonstrated  that  these  sales  were  for 
home  market  consumption  and  not  for 
export  to  the  U.S.  through  the  foreign 
U.S.  affiliate.  Torrington  notes  that  in 
the  case  of  certain  respondents,  inch- 
size  bearings  were  reported  as  home 
market  sales,  although  metric-size 
bearings  are  the  norm,  and  in  other 
cases,  there  were  a  number  of  reported 
home  market  sales  which  were  exempt 
from  VAT.  Torrington  cites  these 
circumstances  as  evidence  that  the 
merchandise  was  destined  for  export  to 
the  United  States. 

Department's  Position:  Although,  in 
certain  cases,  sales  were  made  to  home 
market  customers  that  were  affiliated 
with  U.S.  companies,  there  was  no 
evidence  on  the  record  which  would 
lead  us  to  conclude  that  this 


merchandise  was  being  sold  through  a 
related  intermediate  firm  to  the  United 
States.  Tliere  are  cases  in  which  a  home 
market  original  equipment  manufacturer 
(OEM)  will  purchase  inch-size  (or 
metric-size)  bearings  which  are  used  to 
make  other  equipment  which  is 
subsequently  exported  to  the  United 
States  and  other  countries.  Since  these 
bearings  are  consumed  in  the  home 
market  in  the  production  of  other 
equipment,  we  consider  these  sales  to 
be  bona  fide  home  market  sales. 
Similarly,  a  home  market  OEM  customer 
will  receive  a  VAT  tax  exemption  if  it 
demonstrates  to  the  satisfaction  of  tax 
authorities  that  the  bearings  will  be 
consumed  in  the  production  of 
equipment  destined  to  be  sold  for 
exportation.  Therefore,  we  cannot 
conclude  based  on  these  circumstances 
alone  that  AFBs  are  being  sold  through 
intermediaries  to  the  United  States. 
Through  certain  select  verifications,  we 
did  investigate  the  possibility  that  US. 
sales  were  being  made  through 
intermediaries,  but  found  no  evidence 
that  this  was  happening.  Therefore,  we 
did  not  delete  from  the  home  market 
sales  listing  any  sales  to  heme  market 
customers  which  were  affiliated  with 
U.S.  firms.  No  tax  adjustment  was  made 
to  U.S.  price  for  sales  compared  to  tax- 
exempt  home  market  sales. 

D.  Service  Deficiencies 

Comment  4:  Federal-Mogul  argues 
that  the  Department  should  strike  from 
the  record  in  this  proceeding,  and  should 
not  consider,  information  contained  in 
the  cast  briefs  submitted  by  various 
respondents  because  they  were  ser\'ed 
in  violation  of  the  Department's 
regulations  controUing  manner  of 
service  and  deadline  for  completing 
service.  Federal-Mogul  cites  19  CFR 
353.38(e).  which  indicates  that  service  of 
case  or  rebuttal  briefs  shall  be  either  by 
personal  service  on  the  same  day  the 
brief  is  filed  with  the  Secretary  or  by 
overnight  mail  or  courier  on  the  next 
day.  With  respect  to  the  respondents  in 
question,  case  briefs  were  served  by 
first  class  mail  and  not  received  by 
Federal-Mogul  up  to  two  days  after 
filing  with  the  Department. 

Department's  Position:  We  agree  with 
Federal-Mogul  that,  given  the  tight  time 
frame  between  the  filing  of  case  briefs 
and  the  deadlines  for  rebuttals,  the 
failure  of  certain  respondents  to 
property  serve  case  briefs  would  have 
placed  Federal-Mogul  at  a  serious 
disadvantage  in  these  proceedings. 
However,  rather  than  striking  case 
briefs  from  the  record,  which  would 
have  been  within  the  Department's 
discretion,  we  elected  to  rectify  this 
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disadvantage  by  allowing  Federal- 
Mogul  extra  time  to  file  its  rebuttal 
briefs.  We  took  this  action  in  the 
interest  of  having  all  issues  resolved  on 
their  merits.  However,  this  failure  on 
behalf  of  certain  respondents  to  follow 
regulatory  requirements  did  result  in  a 
gross  imposition  on  both  Federal-Mogul 
and  Department  personnel.  In  a  letter  of 
reprimand  to  all  parties  in  violation  of 
the  Department's  service  requirements, 
we  stated  that  the  Department  will  no 
longer  tolerate  such  untimely  deliveries 
to  parties  in  these  and  other  proceedings 
and  will  strictly  enforce  the  service 
requirements. 

E.  Data  Base  Problems 

Comment  5:  RHP  requests  that  the 
Department  correct  two  alleged  clerical 
errors  in  the  final  results.  Both  involve 
an  input  error  for  the  number  of  rolling 
elements  reported  for  a  loose  ball  and 
inner  ring  sold  to  the  United  States.  RHP 
claims  that  both  errors  resulted  in  the 
calculation  of  an  inflated  CV  used  as  the 
basis  of  FMV.  These  errors  were  found 
by  RHP  in  its  response  after  the 
preliminary  results  were  issued.  RHP 
argues  that  the  Department  has 
consistently  held  that  corrections  should 
be  made  for  obvious  clerical  errors  that 
can  be  readily  identified  from 
information  on  the  administrative  record 
prior  to  the  preliminary  results  of 
review. 

Federal  Mogul  objects  to  RHP's 
belated  attempt  to  correct  its  own 
"alleged"  errors.  Federal-Mogul  further 
argues  that  because  RHP  makes  no 
effort  to  ascertain  whether  any  of  its 
submissions  contain  errors  which  have 
benefitted  the  firm,  the  Department 
should  not  make  the  changes  to  the 
database  sought  by  RHP. 
'•    Department's  Position:  With  respect 
to  RHFs  requested  corrections  involving 
number  of  rolling  elements,  we  were 
able  to  determine  from  available 
information  already  on  the  record  that 
an  error  had  occurred  with  respect  to 
the  loose  ball.  We  corrected  this  error 
for  these  final  results.  However,  with 
respect  to  the  number  of  rolling 
elements  for  the  irmer  ring,  there  is 
conflicting  information  on  the  record 
and  we  cannot  conclude  that  the  initial 
response  contains  an  obvious  error.  Cost 
data  for  the  part  number  in  question 
shows  costs  for  an  outer  bearing,  an 
inner  ring,  and  rolling  elements. 
■  indicating  the  product  is  a  bearing,  not 
just  an  inner  ring.  Therefore,  we  have 
not  made  this  correction.  This 
information  is  also  untimely,  having 
been  submitted  after  verifications  were 
completed  and  publication  of  our 
preliminary  results,  and  was  not 
requested  by  the  Department.  See 


Asociacion  Colombiana  de 
Exportadores  de  Flores 
(ASOCOFLORES)v.  United  States,  12 
err 704  F.  Supp.  1114. 1124 


(1989).  afTd.  901  F.2d  1089  (Fed.  Cir. 
1990).  cert  denied.  111  S.Ct.  136  (1990) 
(where  the  Court  decHned  to  order 
correction  of  a  clerical  error  made  by 
the  respondent,  where  the  error  was 
revealed  only  after  verification  was 
concluded). 

The  Department  does  have  an  interest 
in  basing  its  decisions  on  accurate 
information.  However,  ta  accept 
untimely  corrections  to  information  in 
the  response,  we  must  be  able  to  assess 
from  ii^ormation  already  on  the  record 
that  an  error  has  been  made  and  that 
the  new  information  is  accurate.  In  this 
instance  (RHP's  inner  ring),  we  cannot 
determine  from  the  information  that  was 
already  on  the  record  that  the  newly 
submitted  data  are  accurate  or  that  the 
originally  submitted  data  were  not 
accurate. 

Comment  6:  MBB  states  that  the 
Department  incorrectly  compared  U.S. 
dollars  to  German  marks  in  its 
preliminary  calculations  concerning  the 
company  and  requests  that  the 
Department  correct  this  error  by 
converting  the  German  marks  into 
dollars  for  purposes  of  the  price-to-price 
comparisons. 

Department's  Position:  In  the 
narrative  portion  of  its  September  30, 
1991  response,  MBB  explained  that  its 
price  list  data  was  listed  in  U.S.  dollars. 
The  Department  interpreted  this  to  mean 
that  all  price  list  data  was  in  U.S. 
dollars  and  based  its  analysis  for  the 
preliminary  results  on  this  information. 
After  the  preliminary  results.  MBB 
informed  the  Department  that  the 
statement  in  the  narrative  portion  of  the 
response  referred  only  to  U.S.  price 
data,  and  that  home  market  price  data 
was  listed  in  German  marks.  In  addition. 
MBB  noted  that  the  computer  format 
sheets  submitted  with  the  narrative  did 
indicate  German  marks  as  the  proper 
currency  for  this  data. 

Although  the  Department  found  MBB's 
narrative  response  to  be  ambiguous,  the 
balance  of  the  response  was  clear  as  to 
the  currencies  involved.  We  regard  this 
as  an  obvious  clerical  error  and  made 
the  proper  conversions  for  the  final 
results  of  review.  See  Comment  5  above. 

Comment  7:  On  March  3. 1992.  MBB 
submitted  corrections  to  its  German 
spherical  plain  bearing  submission 
eliminating  two  products  from  the 
United  States  sales  listing  which  were 
U.S. -origin  bearings  that  were  purchased 
in  the  United  States.  MBB  requested  in 
its  case  brief  that  this  correction  be 
made  for  the  final  results. 


Department's  Position:  Since  this 
correction  was  properly  submitted  by 
MBB  prior  to  the  preliminary  results, 
and  no  objecting  comments  have  been 
received  from  other  parties,  we  have 
made  this  correction  for  these  final 
results  of  review.   . 

Comment  8:  Torrington  states  that 
SKF-Sweden  has  not  properly  reported 
the  country  of  origin  for  all  bearings  sold 
in  both  the  United  States  and  its  home 
market. 

SKF-Sweden  claims  that  it  has 
accurately  accounted  for  country  of 
origin  using  a  method  that  has  been 
thoroughly  tested  by  the  Department 
during  the  course  of  various  SKF  Group 
verifications. 

Department's  Position:  We  agree  with 
SKF-Sweden.  and  find  no  evidence  on 
the  record  that  the  firm's  databases  are 
in  error  with  respect  to  country  of  origin. 
Comment  9:  Federal-Mogul  objects  to 
the  fact  that  NTN-Germany  reported  all 
values  included  in  its  U.S.  sales 
database  in  U.S.  dollars.  Federal-Mogul 
claims  it  is  apparent  that  the  transfer 
price  itself,  which  serves  as  the  basis  for 
nearly  all  of  NTN's  reported  U.S. 
expenses,  is  a  value  recorded  in  German 
marks.  Therefore.  Federal-Mogul 
contends,  all  of  NTN's  expense  factors 
should  be  applied  to  a  German  mark 
value  and  converted  to  U.S.  dollars  at 
the  exchange  rate  applicable  with 
respect  to  each  sale.  Federal-Mogul 
urges  the  Department  to  recalculate  the 
expense  amounts  for  the  purposes  of^ 
calculating  the  final  results. 

Department's  Position:  Federal-Mogul 
is  correct  in  its  assertion  that  i 

respondents  are  required  to  report    | 
values  in  the  currency  in  which  theyj 
were  recorded.  However,  we  disagree 
with  Federal-Mogul's  claim  that  there  is 
evidence  on  the  record  which  cleariy 
indicates  that  NTN  Bearing  Corporation 
of  America  paid  NTN-Germany  in    \ 
German  marks.  Therefore,  for  these  final 
results,  we  have  accepted  NTN's 
transfer  price  as  reported  and  have  not 
recalculated  NTN's  reported  expenses. 
Comment  10:  Prior  to  the  preliminary 
results,  ADH  notified  the  Department  of 
an  error  in  the  data  reported  for  its 
German  cylindrical  roller  bearing  third 
country  sales  listing.  On  March  30. 1992. 
ADH  submitted  a  computer  tape 
containing  a  revised  third  country  sales 
listing  for  German  CRBs.  ADH 
requested  that  the  Department  use  the 
corrected  computer  submission  for 
purposes  of  calculating  the  final  results. 

Department's  Position:  Since  this 
error  was  brought  to  our  attention  prior 
to  our  preliminary  results,  we  have 
allowed  ADH  to  make  this  correction. 
We  have  received  no  objections  from 
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other  parties  and  have  used  the         I 
corrected  data  in  our  calculation  of  the 
final  results. 

Comment  11:  SMEGMA  notes  that 
certain  credit  expenses  and  warranty 
costs  were  inadvertently  not  reported  in 
its  computer  submission  according  to 
the  formulas  provided  in  its  narrative 
questionnaire  responses.  In  addition, 
S^fECMA  states  that  in  its  supplemental 
response  it  explained  that  certain  sales 
to  third  country  customers  were        j 
erroneously  reported  as  U.S.  sales. 
However.  SNECMA  points  out  that 
these  sales  were  inadvertently  not 
deleted  from  its  computer  submission. 
SNECMA  requests  that  the  Department 
correct  these  errors. 

Department's  Position:  Because  the 
errors  reported  by  SNECMA  consisted 
of  discrepancies  between  its  computer 
submissions  and  its  narrative 
questionnaire  responses,  and  we  were 
able  to  assess  from  information  already 
on  the  record  that  these  errors  had 
occurred,  we  corrected  them  for  our 
final  results. 

(Comment  12:  Turbomeca  argues  that, 
for  certain  transactions,  it  reported  total 
U.S.  Customs  values  and  transfer  prices 
instead  of  per-unit  amounts.  In  addition. 
Turbomeca  asserts  that  it  inputted  the 
wrong  acquisition  cost  for  one  AFB,  and 
that  it  reported  the  wrong  gross-unit 
price  for  another  transaction. 
Turbomeca  requests  that  the  ' 
Department  correct  these  errors  for  the 
final  results. 

Department's  Position:  Normally  the 
Department  does  not  correct  errors 
brought  to  our  attention  after  the 
preliminary  results  that  are  not  readily 
apparent  from  information  already  on 
the  record.  However,  at  Turbomeca's 
disclosure  meeting,  the  Department  did 
request  confirmation  of  certain  figures 
that  appeared  to  be  obvious  mistakes. 
Because  this  information  was  submitted 
pursuant  to  our  request  and  we  are 
satisfied  that  the  data  in  question  was 
indeed  in  error,  we  have  accepted 
Turbomeca's  corrections. 

Comment  13:  NTN  Corporation  (NTN) 
contends  that  for  the  final  results  of 
review  the  Department  should  use  a 
replacement  tape  for  further 
manufactured  U.  S.  sales  with  corrected 
adjustment  data,  which  was  submitted 
immediately  prior  to  the  completion  of 
our  preliminary  results. 

Department's  Position:  We  agree  and 
have  used  the  replacement  tape  in  our 
final  results. 

Comment  14:  NTN  states  that  clerical 
errors  in  the  programming  for  the 
preliminary  results  must  be  corrected  for 
the  final  results.  The  errors  pertain  to 
attachment  of  FMV  data  to  certain  U.S. 
sbles.  decimal  place  errors  for 


constructed  value  and  difference  in 
merchandise  data,  mathematical  errors 
in  the  calculation  of  constructed  value, 
further-manufactiu'ed,  and  certain  ESP 
prices,  and  the  inversion  of  exchange 
rate  for  purchase  price  customers. 

Department's  Position:  We  agree  and 
have  corrected  the  errors  for  the  final 
results. 

F.  Reexports  of  AFBs 

Comment  15:  NTN -Germany  and 
NTN-Japan  note  that  in  the  first  review, 
the  Department  excluded  imports  of  the 
subject  merchandise  by  a  U.S.  affiliate 
of  the  exporter  which  are  not  sold  in  the 
United  States  by  that  affiliate,  but  are 
reexported  for  sale  to  other  countries. 
The  Department  concluded  that  it  did 
not  consider  such  merchandise  to  be 
subject  to  dumping  duties  because  there 
is  no  US'  for  such  merchandise  and 
hence  no  basis  for  determining  any 
antidumping  duties.  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  56  FR  31743 
duly  11, 1991). 

Based  on  the  Department's 
conclusion,  NTN-Gennany  and  NTN- 
Japan  request  that  we  instruct  the  U.S. 
Customs  Service  to  refund  any 
estimated  antidumping  duties  deposited 
on  any  such  entries  of  the  subject 
merchandise. 

Department's  Position:  If  necessary, 
the  refund  of  any  estimated  antidumping 
duty  deposits  will  occur  at  the  time  the 
Department  issues  assessment 
instructions.  ITiese  assessment 
instructions  will  be  importer-specific 
and  will  take  into  consideration  entries 
of  AFBs  which  were  reexported  by 
NTN's  U.S.  affiliate. 

G.  Scope 

Comment  16:  SKF-Italy  cites  a  March 
31, 1992  scope  ruling  made  by  the 
Department  which  determines  that 
chrome  steel  balls  are  outside  the  scope 
of  the  antidumping  duty  orders  on  AFBs 
and  requests  that  the  Department 
exclude  from  its  dumping  analysis  sales 
of  this  merchandise  made  by  SKF 
Component  Systems  Co. 

Department 's  Position:  We  agree  with 
SKF-Italy,  and  have  excluded  sales  of 
this  merchandise  from  our  dumping 
analysis  for  these  final  results  of  review. 

Comment  17:  Torrington  cites  a  March 
13, 1992  scope  ruling  made  by  the 
Department  which  determines  that 
ceramic  bearings  are  within  the  scope  of 
the  antidumping  orders  on  AFBs.  and 
requests  that  the  Department  indicate  in 
the  final  results  notices  that  these 
results  apply  to  ceramic  bearings. 


Department 's  Position:  We  agree  with 
Torrington  and  have  specifically 
indicated  in  the  "Scope  of  the  Orders'* 
section  of  the  Issues  Appendix  that 
ceramic  bearings  are  subject  to  these 
orders.  Also,  we  have  separately 
contacted  the  U.S.  Customs  Service  and 
made  it  fully  aware  that  ceramic 
bearings  are  covered  by  these 
antidumping  orders. 

H.  Basis  of  Dumping  Comparisons  for 

Resellers 

Comment  IB:  Peer  International  (a 
reseller  and  exporter  of  AFBs  subject  to 
these  orders)  and  Peer  Bearing  Company 
(an  unrelated  importer  of  AFBs  exported 
by  Peer  International)  argue  that  the 
Department's  decision  to  terminate  the 
review  of  Peer  International  [See 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Japans  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  57  FR  10868 
(March  31. 1992))  is  contrary  to  the 
intent  of  the  Tariff  Act.  Both  firms  argue 
that  the  Department's  justification  for 
termination  (that  Peer  International's 
suppliers  had  knowledge  at  the  time  of 
the  sale  that  the  merchandise  was 
destined  for  the  United  States  and  that 
consequently,  Peer  International  is  not  a 
reseller  as  defined  in  19  CFR  353.2(s) 
because  its  sales  cannot  be  used  to 
calculate  USP)  is  erroneous.  Both  Peer 
firms  argue  that  the  focus  of  the 
antidumping  law  is  on  the  first  sale  in 
the  United  States  to  an  unrelated 
purchaser,  as  this  price  is  the  price 
which  could  conceivably  cause  injury  to 
the  domestic  industry.  It  is  further 
argued  that  the  Department's  decision  to 
terminate  the  review  of  Peer 
International  effectively  means  that  the 
Department  is  ignoring  the  value  at 
which  goods  ate  sold  in  the  United 
States  and  the  impact  that  these  sales 
have  on  U.S.  industry.  Both  firms  reason 
that  while  there  could  be  an  alleged 
margin  of  dumping  between  a  Japanese 
supplier  and  a  Japanese  reseller,  that 
price  might  have  no  impact  upon  the 
U.S.  market.  However,  the  price  which 
could  possibly  cause  injury  to  a 
domestic  market  would  be  the  price 
which  Peer  Bearing  Company  (the  U.S. 
importer)  pays  to  its  Japanese  reseller 
(Peer  International). 

Both  companies  argue  that  ihc 
Department's  conclusion  that  Peer 
International  is  not  a  reseller  as  defined 
in  19  CFR  353.2(8).  is  illogical,  has  no 
statutory  or  regulatory  basis,  and  is 
devoid  of  any  legal  significance.  On  the 
contrary.  Peer  International  claims  that 
it  fits  squarely  within  the  definitioft  of 
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reseller  because  it  purchases  at  one 
price,  and  resells  at  a  higher  price 
(rather  than  serving  as  a  commission 
earning  agent).  Also,  the  circumstances 
of  these  transactions  (Peer  Bearing 
Company  had  no  knowledge  of  the 
prices  paid  to  the  Japanese  suppliers. 
Peer  International's  suppliers  have  no 
knowledge  of  the  prices  between  Peer 
International  and  Peer  Bearing  Co..  and 
there  is  no  legal  relationship  between 
Peer  Bearing  Co.  and  the  Japanese 
suppliers)  indicate  that  Peer 
International  is  a  reseller,  not  a  mere 
shipper.  Furthermore,  both  firms  argue 
that  under  these  circumstances,  it  is 
proper  for  the  Department  to  calculate 
USP  on  the  basis  of  Peer  International's 
prices  to  Peer  Bearing  Co..  and  FMV  on 
either  the  CV  of  this  merchandise  (using 
Peer  International's  cost  of  acquisition,  a 
ten  percent  SG&A,  and  an  eight  percent 
profit),  or  the  suppliers'  FMVs  (with 
additional  deduction  from  USP  for 
expenses  incurred  by  Peer  International 
to  Peer  Bearing  Co.). 

Finally.  Peer  Bearing  Company  argues 
that  it  has  the  statutory  right  to  have  its 
entries  reviewed  and  to  have  the 
Department  issue  importer-specific 
assessment  rates. 

Department's  Position:  See  Comments 
30  and  31  in  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  56  FR 
31747  (July  11. 1991).  Because  the 
Department  found  in  these  reviews  that 
all  of  Peer  International's  suppliers  had 
knowledge,  at  the  time  they  sold  their 
merchandise  to  Peer  International,  that 
those  sales  were  destined  for  the  United 
States,  we  conclude  that  the  suppliers 
are  effectively  acting  as  exporters,  and 
we  use  their  pricing  structure  to  measure 
dumping  activity.  If  there  is  dumping  at 
this  point  in  the  sales  chain,  we 
generally  do  not  examine  the  exporter's 
prices  to  the  United  States.  Therefore, 
since  under  these  circumstances  the 
exporter's  U.S.  prices  are  not  relevant  to 
our  comparisons,  we  cannot  conduct  an 
administrative  review  for  that  exporter. 
This  is  consistent  with  section  772(b)  of 
the  Tariff  Act  which  defines  PP  sale  as  a 
price  for  exportation  to  the  United 
States.  Where  two  or  more  such  sales 
exist,  the  Department's  policy,  generally, 
is  to  examine  the  first.  For  cash  deposit 
purposes,  importers  purchasing  the 
subject  merchandise  from  Peer 
International  must  pay  the  deposit 
established  for  the  producer  of  that 
merchandise.  If  no  cash  deposit  was 
established  for  such  a  producer,  the 
importer  must  pay  the  applicable  "all 
others"  rate  at  the  time  of  entry.  Since 


we  have  terminated  this  review  with 
respect  to  Peer  International,  we  will  not 
be  issuing  importer-specific  assessment 
rates  for  this  firm's  importers.  Instead, 
we  have  instructed  the  U.S.  Customs 
Service  to  either  await  the  rates 
determined  for  Peer's  supplier  for  this 
review  (if  the  supplier  is  under  review), 
or  to  liquidate  entries  under  the 
automatic  assessment  procedures 
indicated  in  19  C.F.R.  353.22(e).  if  Peer's 
supplier  is  not  under  review. 

I.  Issues  Not  Briefed 

Comment  19:  According  to  INA- 
Germany.  in  submissions  throughout 
this  proceeding,  Torrington  has  made 
numerous  arguments  with  respect  to 
INA  which  are  not  raised  in  the 
Torrington  case  brief.  INA  cites  19  CFR 
353.38(c)(2)  as  evidence  that  all  prior 
arguments  should  be  disregarded  by  the 
Department  as  no  longer  considered 
relevant  by  Torrington. 

Department's  Position:  The  preamble 
to  the  provision.  54  FR  12767  (March  28. 
1989).  states:  . 

The  requirement  in  paragraph  (c)(Z) 
*  *  that  the  party  separately  present  in 
full  all  arguments  to  consider  in  the  final 
determination  or  final  results  of  review 
is  important  given  the  difficult  task  the 
Department  often  faces  at  that  late  date 
in  the  investigation  or  administrative 
review  *  *  Mf  necessary,  the  party  to 
the  proceeding  may  attach  to  the  case 
brief  as  appendices  the  relevant 
portions  of  earlier  submissions  rather 
than  re-write  an  entire  argument. 

We  have  followed  this  regulatory 
provision  in  addressing  the  issues  raised 
by  Torrington  in  case  briefs  regarding 
INA  and  the  other  participants  in  this 
administrative  review.  , 


22.  Administrative  Record  Issues 


Comment  1:  Torrington  argues  in  its 
case  briefs  with  respect  to  SKF-France 
and  SKF-UK  that  the  Department  should 
include  all  observations  of  the 
transaction  margin  dataset  in  the 
administrative  record.  Torrington  notes 
that  as  a  general  matter  in  the  LTFV 
investigations  and  in  the  first  reviews, 
the  Department  released  only  the  first  25 
observations  of  the  actual  dumping 
margin  calculations.  Torrington  requests 
that  although  only  samples  of  the  margin 
transaction  dataset  may  be  disclosed 
during  the  reviews  themselves,  the 
entire  dataset,  with  accompanying 
printouts  and  computer  analysis,  should 
be  included  in  the  final  administrative 
record  of  these  reviews. 

Department's  Position:  We  disagree 
with  Torrington's  contention  that  the 
documents  released  following  the 
preliminary  results  constitute 
"representative  pages"  of  the  margin 


calculations.  The  documents  released  at 
disclosure  of  the  preliminary  results 
(and  which  vflll  be  released  at 
disclosure  of  the  final  results)  reveal  the 
results  of  review,  contain  the 
information  required  to  determine 
whether  the  computer  program 
implements  the  decisions  made  in  these 
reviews,  and  constitute  a  complete 
representation  of  the  computer  analysis 
performed  for  the  preliminary  and  the 
final  results. 

In  addition,  the  printouts  reveal 
sufficient  information  to  allow 
interested  parties  to  determine  that  the 
margins  are  calculated  using  the 
appropriate  data  and  to  check  the 
accuracy  of  the  formulas  and  values 
used  to  determine:  (1)  The  foreign 
market  value,  (2)  the  home  market  price 
used  for  comparison  to  the  cost  of 
production,  (3)  the  cost  of  production.  (4) 
constructed  value.  (5)  further 
manufacturing,  and  (6)  U.S.  price.  The 
computer  log  accompanying  the  program 
describes  the  processing  steps  taken  by 
the  computer  and  reveals  the  impact  of 
each  processing  step  on  the  number  of 
observations  and  variables  included  in 
each  stage  of  our  analysis. 

In  order  to  ensure  the  transparency  of 
our  methods  and  to  demonstrate  the 
accuracy  of  our  calculations,  we  have 
incorporated  a  number  of  features  into 
the  program  and  printouts  released  for 
disclosure  and  placed  in  the 
administrative  record. 

Each  time  that  we  invoked  data 
submitted  by  respondents,  we  printed  - 
representative  pages  of  that  data 
showing  every  variable  exactly  as  it 
was  submitted.  If  we  manipulated  the  ^ 
data,  such  as  by  calculating  net  price  or 
indirect  selling  expenses,  we  created 
new  data  fields  for  those  items  so  that 
the  reader  could  duplicate  our 
calculations  and  see  both  the  submitted 
data  and  the  results  of  the  new 
calculation. 

If  we  treated  certain  observations  in 
any  part  of  a  dataset  differently  from  the 
rest  of  the  observations  in  that  dataset. 
for  example,  by  adjusting  the  credit  rate 
for  some  customers  and  not  others,  we 
printed  samples  of  both  the  adjusted 
and  unadjusted  figures,  so  that 
interested  parties  can  be  assured  that 
the  computer  appropriately  implements 
our  decisions.  We  printed  a  list  of  all 
existing  such  or  similar  matches  found 
in  the  home  market  data  for  more  than 
fifty  models  sold  in  the  United  States  in 
order  to  demonstrate  that  model  match 
selections  are  made  as  intended. 

Finally,  w?  printed  the  results  of  each 
part  of  our  analysis  in  its  entirety.  These 
prints  include:  (1)  The  results  of  the  cost 
test  on  a  model-specific  basis.  (2)  the 
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complete  list  of  FMVs  by  model,  family, 
level  of  trade  and  time  period,  (3)  the 
model  match  selections  for  each  U.S. 
model  by  level  of  trade  and  time  period, 
(4)  the  margin  calculations  for  every  sale 
made  in  the  United  States,  and  (5)  the 
cash  deposit  rate.  We  printed  a 
complete  and  exhaustive  list  of  all  sales 
to  which  we  applied  a  BIA  rate.  In 
addition,  for  the  first  time,  we  provided 
importer-specific  assessment  rates  with 
both  the  preliminary  and  final  results, 
rather  than  waiting  until  after  the  final 
results  are  settled  and  the  master  lists 
are  issued. 

We  built  a  number  of  cross-checks 
and  references  into  our  program  that 
further  reveal  how  tke  program 
implements  our  policy  decisions,  and 
how  we  have  accounted  for  all  relevant 
information  in  our  analysis.  For 
example,  the  printouts  for  the  cost  test 
provide  a  report  demonstrating  the 
number  of  sales  above  and  below  cost 
for  each  model.  We  included  the  total 
quantity  sold  and  the  number  of  sales 
reported  for  each  model,  as  well  as  the 
percentage  sold  above  and  below  cost. 
We  reported  the  number  of  months  in 
which  each  model  was  sold.  As  a  result, 
the  reader  can  determine  whether  sales 
made  below  cost  in  substantial 
quantities  occur  over  an  extended 
period  of  time.  In  one  of  the  final  steps 
of  the  computer  program,  the  computer 
log  reveals  the  disposition  of  all  the  U.S. 
sales,  such  as  how  many  sales  were 
compared  to  each  type  of  FMV.  how 
many  sales  generated  a  margin,  or 
generated  no  margin  or  went  to  BIA. 
This  information  can  be  cross-tabulated 
with  other  parts  of  the  program  to 
determine  that  all  U.S.  sales  have  been 
appropriately  accounted,  for  and  that  our 
data  is  internally  consistent. 

We  also  note  that  our  sale-by-sale 
listing  of  margin  calculations  for  each 
sale  contains  the  following  information: 
the  class  or  kind  of  merchandise,  a 
number  indicating  the  sale's  observation 
number  in  the  respondent's  original 
database,  the  type  of  sale,  whether  ESP 
or  PP;  the  U.S.  model  name,  family 
name,  level  of  trade,  date  of  sale  and  the 
exchange  rate  in  effect  on  that  date;  the 
home  market  model  match  selection  and 
the  family  of  the  home  market  model:  a 
code  indicating  whether  the 
merchandise  included  in  that  sale 
included  further  manufacturing;  and  a 
code  indicating  the  type  of  FMV  used  for 
that  sale,  such  as  price  to  price,  CV,  CV 
of  the  imported  merchandise  for  further 
processing  or  BIA.  We  provided  the  USP 
and  the  amount  of  any  further 
manufacturing  expenses  incurred  in  the 
United  States.  We  then  provided  the 
value  of  every  reported  type  of  FMV  for 
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that  model.  We  listed  the  difference  in 
merchandise  adjustment  applicable  to 
that  transaction,  and  revealed  the  value 
of  all  commissions  and  indirect  selling 
expenses  reported  in  each  market  in 
order  to  demonstrate  how  the 
commission  cap  and  ESP  adjustments 
were  calculated  for  each  sale.  We 
reported  export  packing.  Finally,  we 
listed  the  FMV.  the  margin  on  the  sale, 
the  sale  quantity,  extended  margin,  and, 
for  illustrative  purposes,  the  percentage 
margin  on  each  sale.  We  further  listed 
all  sales  in  descending  order  of  the  cash 
deposit  required  for  each  sale  so  that  all 
parties  may  easily  determine  which 
sales  generate  the  largest  and  smallest 
margins. 

As  the  number  and  natiu-e  of 
comments  concerning  clerical  errors  in 
the  notice  reveal,  interested  parties 
understood  the  program  well  enough  to 
comment  on  the  methodology  used  to 
derive  our  results  and  to  detect  clerical 
errors.  There  were  no  allegations  that 
the  program  did  not  reveal  the  policy 
decisions  of  the  Department  or  that  the 
structure  did  not  reveal  what  was 
happening  to  the  data.  The  specificity 
and  sophistication  of  Torrington's  own 
comments  indicate  its  full 
comprehension  of  the  program;  and 
Torrington  fails  to  mention  any  specific 
deficiencies  in  the  transparency  of  the 
program;  Torrington  further  fails  to 
explain  why  the  millions  upon  millions 
of  lines  of  internally  calculated  data 
would  further  enhance  its  understanding 
of  our  analysis.  See  Comment  2  in  the 
Cost-Test  Methodology  section  above. 
Since  these  programs  fully  reveal  the 
methodology  employed  by  the 
Department,  demonstrate  the  accuracy 
of  our  calculations,  and  were  the  basis 
for  our  dumping  margin  determinations, 
we  believe  that  they  constitute  the 
complete  record  of  our  calculations  for 
theTinal  results  of  these  reviews.  We 
will  provide  them  as  disclosure 
documents  of  the  final  results,  and  for 
the  administrative  record.  The  printouts 
constitute  the  sole  and  complete  record 
of  the  calculations. 

Comment  2:  Torrington  notes  that  19  ' 
CFR  353.3(a)  requires  that  the  record  of    ■ 
the  proceeding  contain  all  factual 
information,  written  argument,  and  other 
information  developed  by,  presented  to, 
or  obtained  by  the  Department.  In  its 
letter  of  April  15, 1992.  Torrington 
interprets  the  meaning  of  information 
"obtained  by"  the  Department  to  include 
printouts  of  the  final  dataset  and  all 
preceding  datasets  generated  by  the 
internal  calculations  of  the  computer  in 
the  course  of  determining  the  dumping 
margins.  Torrington  claims  that  certain 
printouts,  such  as  the  cost-test  results. 


may  not  be  adequate  to  reveal  and/or 
provide  sufficient  information  regarding 
a  problem  that  can  only  be  discerned 
from  reviewing  the  status  of  individual 
transactions,  or  from  the  information 
provided  by  the  complete  listing  of  all 
home  market  sales. 

Department's  Position:  We  disagree 
that  information  "obtained  by"  the 
Department  includes  a  printout  of  all  of 
the  internal  calculations  made  by  the 
computer  in  the  process  of  determining 
the  antidumping  duty  margins.  Those 
calculations  are  no  more  than  the 
electronic  implementation  of 
instructions  contained  in  the  program. 
Some  parts  of  the  program,  such  as  the 
cost  test,  involve  hundreds  of  thousands 
of  simple  repetitive  steps.  Printing  each 
of  these  individual  steps  would  entail 
millions  of  lines  of  data  which  is 
unnecessary  to  understand  the 
calculation  at  hand  and  would  not 
enhance  the  clarity  of  the  analysis. 
Furthermore,  in  its  April  15, 1992 
comments,  Torrington  fails  to  note  any 
substantive  deficiencies, 
inconsistencies,  discrepancies  or  errors 
in  the  Department's  presentation  of  the 
cost-test  results,  especially  since  it 
includes  a  number  of  cross  checks  to 
demonstrate  that  the  calculations  are 
internally  consistent  and  that  all  the 
sales  are  accounted  for. 

In  its  March  25, 1992  memorandum, 
the  Department  invited  all  interested 
parties  to  provide  suggestions  and 
comments  concerning  any  of  the 
computer  printouts  provided  at  the 
preliminary  results.  Again,  in  its  case 
and  rebuttal  briefs,  and  in  its  letter  of 
April  15, 1992,  Torrington  failed  to 
provide  any  indication  that  substantial 
errors  existed  or  concrete  suggestions 
for  improving  the  printouts  at  issue. 
Therefore,  the  computer  printouts  issued 
for  disclosure  will  form  the  sole  and 
complete  record  of  our  calculations  in 
the  administrative  record  of  this  case. 
Comment  3:  Torrjngton  notes  that  in 
litigation  arising-from  earlier 
administrative  reviews  of  antifriction 
bearings,  the  Department  took  the 
position  that  parties  should  not  be 
granted  line-by-line  printouts  of  all 
datasets  generated  in  the  course  of  the 
program  nor  copies  of  the  computer 
programs  used  to  create  the  first  SAS 
datasets-from  the  respondents'  tapes. 
Torrington  objects  to  this  position, 
claiming  that  this  information 
constitutes  relevant,  essential  data 
which  is  before  the  Department  and 
which  is  intertwined  with  the  final 
results.  In  addition,  Torrington  argues 
that  without  this  information  it  will  be 
impossible  to  predict  all  of  the  clerical 
errors  that  will  be  made.  Torrington 
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further  claims  that,  for  these  final 
results,  the  Department  intends  to 
provide  interested  parties  with  only 
"representative  pages"  of  the  computer 
printouts  rather  than  all  information 
which  interested  parties  deem 
potentially  essential  to  litigation. 

Department's  Position:  As  we  noted  in 
our  Defendant's  Memorandum  in 
Opposition  to  the  Motion  of  the 
Torrington  Compaay  for  a  Judicial 
Protective  Order,  January  27, 1992, 
Torrington's  request  for  printouts  of  all 
the  intermediate  datasets  generated  in 
the  course  of  the  margin  calculations 
constitutes  a  request  for  information 
that  does  not  exist  on  the  record,  and  is 
not  generated  as  part  of  the  record  for 
the  proceeding.  We  stated  that  the 
Department  should  not  be  required  to 
create  documentation  that  is  not  part  of 
the  administrative  record  and  that 
would  need  to  be  specifically  generated 
for  the  convenience  of  counsel.  We 
noted  that,  since  counsel  had  access  to 
computer  tapes  of  respondents'  data  for 
the  duration  of  the  proceeding,  counsel 
was  able  to  draw  distinctions  between  a 
number  of  potentially  reasonable 
approaches  and  to  advocate  that  the 
Department  adopt  those  lawful 
alternatives  that  best  promote  their 
interests.  The  record  of  the  current 
reviews  of  antifriction  bearings 
indicates  a  strong  and  vocal  advocacy 
on  the  part  of  Torrington  with  no 
indications  that  the  computer  printout 
and  documents  provided  at  disclosure 
after  the  preliminary  results  hampered 


its  participation  in  these  reviews  in  any 
way. 

Finally,  in  our  Memorandum,  we 
noted  the  daunting  administrative 
burden  that  would  be  placed  on  the 
Department  in  complying  with  a  request 
to  generate  information  which  did  not 
exist,  for  the  explicit  purpose  of 
counsel's  convenience. 

Therefore,  since  we  believe  that  the 
computer  programs  released  at 
disclosure  constitute  the  full  and 
unabridged  record  of  the  final  results  of 
these  reviews,  and  because  the  statute 
explicitly  restricts  judicial  review  to  the 
record  compiled  during  the 
administrative  proceeding,  we  are  not 
generating  new  data  for  any  court 
record  and  will  include  in  the  record  of 
these  final  results  only  the  computer 
printouts  released  at  disclosure. 

Comment  4:  NSK  requested  that  the 
Department  provide  it  with  more 
complete  printouts  of  its  home  market 
and  CV  datasets.  Specifically.  NSK 
requested  that  the  following  computer 
printouts  be  provided:  a  complete 
printout  of  home  market  sales  detail  for 
a  minimum  of  50  different  part  numbers 
at  each  level  of  trade;  complete  CV 
detail  for  a  minimum  of  50  part  numbers, 
and  a  separate  margin  detail  limited  to 
further-manufactured  merchandise. 
Department's  Position:  Due  to  the 
extraordinarily  large  and  complex 
nature  of  NSK's  home  market  and  CV 
data,  and  the  reasonable  natiu-e  of  its 
request,  we  have  modified  the  computer 
printouts  as  requested. 


Comment  5:  NTN-Germany  notes  that, 
in  the  first  reviews,  the  Department 
released  the  computer  program  and 
selected  printouts  prior  to  issuance  of 
the  final  results,  thus  allowing  interested 
parties  to  comment  on  any  clerical  or 
programming  errors  which  remained  in 
the  program.  NTN-Germany  suggests 
that  such  a  prefinal  release  would 
promote  the  calculation  of  accurate  final 
results  and  reduce  the  potential  for 
unnecessary  litigation  for  these  reviews 
as  well. 

Department's  Position:  Due  to  the 
greater  transparency  of  the  computer 
programs  used  to  calculate  the  margins 
in  these  reviews,  the  nature  of  the 
comments  received  after  the  preUminary 
results,  and  the  nominal  changes 
between  the  preliminary  and  final 
results,  we  beheve  the  extraordinary 
procedure  of  a  pre-final  release  of  the 
computer  program  and  printouts  is 
unnecessary  for  these  reviews. 
Furthermore,  the  Department's 
regulations  provide  parties  an 
opportunity  to  request  disclosure  after 
issuance  of  the  final  results  and  to 
identify  and  comment  on  any  clerical 
errors  in  the  calculations.  Since 
interested  parties  will  not  be  denied 
meaningful  comment  on  any  clerical 
errors,  we  have  not  released  the 
program  or  printout  prior  to  the  final 
results. 
[FR  Doc.  92-14639  Filed  6-23-92;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  ParU  361, 363, 376,  and  380 
RIN  1820-AAM 

The  State  Vocational  Rehabilitation 
Services  Program;  the  State 
Supported  Employment  Services 
Program;  Special  Project*  and 
Demonstrations  for  Providing 
Transitional  Rehabilitation  Services  to 
Handicapped  Youth;  and  Special 
Projects  and  Demonstrations  for 
Providing  Supported  Employment 
Services  to  Individuals  With  Severe 
Handicaps  and  Technical  Assistance 
Projects 

aqency:  Department  of  Education. 
action:  Final  regulations^ 


SUMMARY:  The  Secretary  amends  the 
regulations  implementing  the  State 
Supported  Employment  Services 
Program  authorized  under  title  VI.  part 
C  of  the  Rehabilitation  Act  of  1973,  as 
amended,  in  order  to  clarify  certain 
program  requirements  and  make  other 
changes  that  are  needed  to  increase 
program  effectiveness  and  flexibility. 
The  changes  to  the  regulatory  provisions 
contained  in  these  final  regulations  will 
advance  the  national  education  goal  of 
adult  literacy  and  lifelong  learning  by 
assisting  individuals  with  severe 
handicaps  to  acquire  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy.  The  State  Supported 
Employment  Services  Program  assists 
individuals  with  severe  handicaps,  for 
whom  competitive  employment  would 
have  been  unlikely,  to  acquire  the  skills 
and  experience  needed  to  achieve  and 
maintain  employment  in  the  community. 

The  Secretary  also  amends  the 
regulations  implementing  the  State 
Vocational  Rehabilitation  Services 
Program,  theJ>rogram  of  Special  Projects 
and  Demonstrations  for  Providing 
Transitional  Rehabilitation  Services  to 
Handicapped  Youth,  and  the  Program  of 
Special  Projects  and  Demonstrations  for 
Providing  Supported  Employment 
Services  to  Individuals  with  Severe 
Handicaps  and  Technical  Assistance 
Projects  in  order  to  make  conforming 
changes  to  regulatory  requirements  in 
these  programs  that  affect  the  provision 
of  supported  employment  services. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 


effective  date  will  be  published  in  the 
Federal  Re^ster. 

FOR  FURTHER  IHFORMATIOH  COHTACT. 

Fred  Isbister,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW^ 
Room  3228  Mary  E.  Switzer  Building. 
Washington,  DC  20202-2899.  Telephone: 
(202)  732-1297.  Deaf  and  hearing 
impaired  individuals  may  call  (202)  732- 
2848  for  TDD  services. 
SUPPLEMENTARY  INFORMATION:  The 
State  Supported  Employment  Services 
Program  provides  grants  to  assist  States 
in  developing  and  implementing 
collaborative  programs  with  appropriate 
public  agencies  and  private  nonprofit 
organizations  to  provide  rehabihtation 
services  leading  to  supported 
employment  for  individuals  with  severe 
handicaps. 

The  statute  defines  "supported 
employment"  to  mean  competitive  work 
in  an  integrated  work  setting  with  on- 
going support  services  for  individuals 
with  severe  handicaps  who  traditionally 
have  been  unable  to  perform 
competitive  work  or  who  have 
performed  competitive  work  only 
intermittently.  It  includes  transitional 
employment  for  individuals  with  chronic 
mental  illness.  The  on-going  support 
services  authorized  with  Rehabihtation 
Act  funds  are  time-limited.  Individuals 
in  supported  employment  also  need  on- 
going support  services  of  an  extended 
nature  to  maintain  competitive 
employment  in  a  particular  job.  These 
on-going  support  services  are  referred  to 
as  "extended  services"  and  must  be 
financed  from  other  funding  sources. 

On  November  13. 1991.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (56  FR  57778). 
Major  differences  between  the  NPRM 
and  these  final  regulations  are: 

(1)  The  final  regulations  do  not 
establish  in  the  definition  of 
"competitive  work"  in  S  363.6(c)(2)(i) 
any  specific  minimum  work  requirement 
that  must  be  met,  either  at  the  time  of 
job  placement  or  at  transition  to 
extended  services,  by  individuals  with 
severe  handicaps  who  are  receiving 
supported  employment  services.  Instead, 
the  final  regulations  require,  for  each 
individual,  that  (a)  a  weekly  work  goal 
be  separately  determined  that  would 
maximize  the  individual's  vocational 
potential  at  the  time  of  transition;  (b)  the 
goal  be  established  in  the  individualized 
written  rehabilitation  program  (IWRP); 
(c)  the  individual's  progress  toward 
meeting  the  goal  be  monitored  during 
the  period  of  time-limited  services  by 
the  State  vocational  rehabilitation  (VR) 
agency;  and  (d)  transition  to  extended 


services  not  occur  until  the  individual 
has  substantially  met  the  work  goal. 
(2)  The  final  regulations  permit  an 
individual  with  severe  handicaps  to 
receive  time-limited  supported 
employment  services  from  a  State  VR 
agency  for  more  than  18  months  if  the 
IWRP  indicates  that  longer  services  are 
necessary  in  order  for  the  individual  to 
achieve  job  stabilization  prior  to  making 
the  transition  to  extended  services. 
Consistent  with  the  NPRM,  the  final 
regulations  also  authorize,  in  the 
definition  of  "time-limited  services"  in 
§  363.6(c)(3),  discrete  post-employment 
services  following  transition,  if  limited 
reintervention  by  a  State  VR  agency  is 
compelled  because  specific  services  are 
needed  to  maintain  the  job  placement 
and  these  services  are  unavailable  from 
an  extended  services  provider. 

(3)  The  final  regulations  permit  State 
VR  agencies  to  make  exceptions  to  the 
requirement  for  twice-monthly  job-site 
monitoring  of  all  individuals  in 
supported  employment,  including 
transitional  employment,  if  the  IWRP 
reflects  that  off-site  monitoring  is  more 
appropriate  for  a  particular  individual. 
In  these  instances,  the  regulations  in 
§  363.6(c)(2)(iii)  estabhsh  minimum 
requirements  for  off-site  monitoring, 
consisting  of  at  least  two  meetings  with 
the  individual  and  one  employer  contact 
each  month. 

(4)  The  regulatory  criteria  for 
eligibility  of  individuals  with  severe 
handicaps  for  supported  employment 
services  in  S  363.3  have  been  clarified 
by  adding  a  requirement  that  specific 
consideration  be  given,  in  the 
assessment  of  employability  for 
determining  eligibility  for  VR  services 
under  title  I.  to  whether  supported 
employment  is  a  possible  vocational 
outcome. 

(5)  The  final  regulations  permit  job 
skills  training  and  other  training  to  be 
provided  by  the  most  appropriate  means 
possible  for  each  individual  in 
supported  employment,  whether  by 
skilled  job  coaches  or  employment 
specialists,  or  by  other  qualified 
individuals,  including  co-workers, 
through  natural  supports. 

(8)  The  final  regulations  clarify,  in  the^ 
definitions  of  "transitional  employment" 
and  "on-going  support  services."  that 
continuing  sequential  job  placements 
must  be  provided  for  individuals  in 
transitional  employment,  both  by  the  VR 
agency  during  die  period  of  time-limited 
services  if  needed  to  enable  the 
individual  to  achieve  job  stability  and. 
following  transition,  by  extended 
services  providers  until  job  permanency 
is  achieved. 
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(7)  The  final  regulations  clarify  that 
extended  services  cannot  be  funded 
from  grants  under  the  State  Vocational 
Rehabilitation  Services  Program,  the 
State  Supported  Employment  Services 
Program,  or  the  Special  Projects  and 
Demonstration  Programs  authorized 
under  section  311  (c)  and  (d)  of  the 
Rehabilitation  Act. 

(8)  The  definition  of  "integrated  work 
setting"  has  been  clarified  by  (a) 
specifjring  that  integration  means  either 
job  interaction  by  an  individual  with  a 
severe  handicap  with  nonhandicapped 
employees  at  job  sites  where  most 
employees  are  not  handicapped  or  job 
interaction  with  other  non-handicapped 
individuals,  including  members  of  the 
general  public,  if  the  individual  works 
alone  or  only  with  other  employees  who 
have  handicaps;  and  (b)  precluding  the 
job  interaction  requirement  from  being 
satisfied  by  contact  between  an 
individual  with  a  severe  handicap  and 
individuals  who  provide  on-going 
support  services  at  the  job  site. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  143  parties 
submitted  comments  on  the  proposed 
regulations.  The  letters  included 
comments  from  State  vocational 
rehabilitation,  mental  health,  and 
developmental  disabilities  agencies, 
private  nonprofit  agencies  and 
organizations,  individuals,  and  parents 
of  individuals  with  severe  handicaps. 
An  analysis  of  the  comments  and  of  the 
changes  in  the  regulations  since 
publication  of  the  NPRM  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

20-Hour  Work  Requirement  as  an 
Outcome  Standard  (S363.6(c)(2)(i)) 

Comments:  Commenters  generally 
supported  the  proposal  to  remove  the 
requirement  included  in  the  definition  of 
"competitive  work"  that  individuals  in 
supported  employment  must  average  a 
minimum  of  20  hours  of  work  per  week 
at  the  time  of  job  placement  The 
proposed  regulations  would  have  made 
the  "20-hour  requirement"  an  outcome 
standard  that  must  be  met  at  the  time  an 
individual  with  severe  handicaps  makes 
the  transition  to  extended  services. 

A  significant  number  of  comments 
urged  the  Department  to  relax  the  20- 
hour  standard  even  further.  Some  urged 
elimination  of  an  hourly  requirement,  or 
its  reduction  to  5. 10.  or  15  hours,  or 


permitting  rehabilitation  counselors  to 
make  exceptions  to  the  standard  in 
order  to  expand  the  availability  of 
supported  employment  to  individuals 
who  lack  the  stamina  to  work  20  hours 
per  week  or  who  can  only  be  placed  in 
jobs  requiring  fewer  hours  of  work. 
Others  urged  that  the  hourly  minimum 
issue  be  addressed  in  the  development 
of  each  client's  IWRP.  These  proposals 
would  expand  the  program's  availability 
to  those  with  more  severe  handicaps. 

Discussion:  The  Rehabilitation  Act  of 
1973  does  not  impose  minimum  hour 
work  requirements  in  any  of  its 
rehabilitation  programs.  Nor  does  the 
statutory  definition  of  "supported 
employment"  as  "competitive  work" 
necessitate  any  particular  hour 
minimum.  See  29  U.S.C.  706(18).  On  the 
other  hand,  while  the  State  Supported 
Employment  Services  Program  was 
intended  to  assist  individuals  with 
severe  handicaps,  it  was  also  intended 
to  provide  substantial  employment 
opportunities.  The  Secretary  agrees  with 
those  commenters  suggesting  that  these 
goals  are  best  served  by  a  more  flexible, 
individualized  approach  that  would 
allow  each  individual  in  supported 
employment  and  his  or  her 
rehabilitation  counselor  to  establish 
jointly  in  the  IWRP  an  hours-per-week 
work  goal  that  would  maximize  the 
individual's  vocational  potential  at  the 
time  of  transition  to  extended  services. 
The  Secretary  also  believes  such  a 
change  would  be  in  keeping  with  the 
President's  call  for  regulatory  actions 
that  promote  economic  growth  and  job 
creation. 

Changes:  The  definition  of 
"competitive  work"  is  revised  to  delete 
the  20-hour  minimum  in  favor  of  an 
IWRP-determined  minimum  weekly 
number  of  hours  at  the  time  of  transition 
to  extended  services  and  to  make 
conforming  changes  in  the  FWRP  and 
transition  requirements  in 
§§  363.11(e)(2)(ii)  and  363.54. 

Successful  Rehabilitation  (§  363.55) 

Comments:  Although  some 
commenters  supported  the  requirement 
in  the  NPRM  that  in  order  for  an 
individual  in  supported  employment  to 
be  considered  successfully  rehabilitated 
that  individual  must  maintain  a 
supported  employment  placement  for  80 
days  after  making  the  transition  to 
extended  services,  others  objected  to 
keeping  the  VR  file  open  after  the  State 
is  no  longer  providing  funding  support 
Some  commenters  pointed  out  that  an 
individual  must  be  stabilized  in  the  job 
at  the  time  of  transition  to  extended 
services,  thus  providing  reasonable 
assurance  that  the  placement  will  last. 
Other  commenters  wanted  the  60-day 


period  eliminated  because  it  would 
delay  case  closure  or  would  be  too 
prescriptive. 

Discussion:  The  Secretary  continues 
to  believe  there  is  merit  in  requiring  that 
an  individual  be  considered  successfully 
rehabilitated,  and  a  case  closed  on  that 
basis,  only  if  the  individual  has 
maintained  a  job  placement  at  least  60 
days  after  transition  to  extended 
services.  This  requirement  would  help 
ensure  that  extended  services  are  being 
provided  that  are  adequate  to  meet  the 
client's  needs. 

Changes:  None. 

Tvnce-Monthly  On-Site  Monitoring 
(§363.6(c)(2)(iu)(q) 

Comments:  The  NPRM,  in  its 
definition  of  "on-going  support 
services" — the  generic  term  that 
encompasses  both  the  supported 
employment  services  for  which  title  VI 
{part  C),  title  I,  and  section  311  grant 
funds  may  be  used  (i.e.,  "traditionally 
time-limited  post-employment  services") 
and  extended  services  provided  by 
other  providers  after  transition — would 
require  twice-monthly  monitoring  at  the 
work  site  of  each  individual  in 
supported  employment.  The  point  of  this 
monitoring  is^to  assess  employment 
stability  and.  based  on  that  assessment 
to  coordinate  or  provide  services  at  or 
away  from  the  job  site  in  order  to 
achieve  and  maintain  employment 
stability.  This  would  replace  the  current 
requirement  that  mandates  job  skill 
training  at  least  twice  monthly  for  all 
individuals  except  those  who  are 
chronically  mentally  ill. 

Some  commenters  lauded  this 
proposed  requirement  as  facilitating 
timely  identification  of  problems  before 
an  individual's  job  is  in  jeopardy. 
However,  other  commenters  objected  to 
a  requirement  of  on-site  monitoring, 
primarily  on  two  grounds:  (1)  That  it  is 
unnecessary;  and  (2)  that  individuals 
with  chronic  mental  illness  may  feel 
stigmatized  by  on-site  monitoring,  thus 
impeding  their  job  stability.  Other 
commenters  contended  that  the  costs  of 
this  twice-monthly  requirement  coupled 
with  the  shortage  of  current  program 
resources,  would  result  in  States 
providing  supported  employment 
services  to  fewer  numbers  of 
individuals.  One  commenter  wanted  on- 
site  monitoring  to  be  based  on 
individual  need. 

Discussion:  The  Secretary  continues 
to  believe  that  twice-monthly  on-site 
monitoring  is  the  preferred  monitoring 
approach  for  most  individuals  in 
supported  employment.  However,  the 
Secretary  also  believes  that  the 
regulations  should  provide  enough 
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flexibility  to  allow  rehabilitation 
counselors,  after  consultation  with  each 
individual  in  supported  employment,  to 
determine  on  a  case-by-case  basis  how 
to  best  acquire  current  information 
relevant  to  assessing  job  stabiUty  and 
the  individuals  needs.  If  on-site 
monitoring  is  not  necessary  to  assess 
stability,  alternative  methods  of 
gathering  information  for  the  twice- 
monthly  assessment  should  be 
permitted.  This  may  take  a  variety  of 
forms,  including  telephone  calls  with 
supervisors  and  off-site  meetings  with 
the  individual  in  supported  employment 
as  well  as  visits  to  the  work  site. 

Changes:  The  requirement  for  twice- 
monthly  on-site  monitoring  of  all 
individuals  in  supported  employment, 
including  transitional  employment,  in 
the  definition  of  "on-going  support 
services"  in  34  CFR  363.6(c)(2)(iii)(C).  is 
modified  to  permit  rehabilitation 
counselors  to  make  exceptions  regarding 
the  location  of  the  monitoring  if  it  is 
determined  injhe  IWRP  to  be  in  the  best 
interests  of  the  individual.  If  off-site 
monitoring  is  determined  to  be 
appropriate,  the  regulations  require  the 
monitoring,  at  a  minimum,  to  consist  of 
two  meetings  with  the  individual  in 
supported  employment  and  one 
employer  contact  each  month. 


Requirements  for  Transition  (§  363.54) 

Comments:  Several  commenters 
addressed  the  proposed  requirements 
for  transition.  One  concern  raised  was 
the  requirement  that  extended  services 
be  provided  without  a  hiatus  in  services. 
It  was  pointed  out  that  in  some 
instances  there  could  be  a  brief  period 
before  extended  services  begin. 

Discussion:  To  serve  the  interest  in 
long-term  job  stability  for  individuals 
with  severe  handicaps,  which  is  the 
purpose  of  this  program,  any  hiatus  in 
the  provision  of  extended  services  must 
be  prohibited.  If  extended  services  are 
not  immediately  available,  an  individual 
caimot  be  transitioned.  Twice-monthly 
monitoring  must  continue  without 
interruption  during  extended  services. 

Changes:  None. 

EUgibility  (S  363J(a)) 

Comments:  Most  commenters 
supported  the  NPRM's  clarification  that 
an  individual's  potential  for  supported 
employment  must  be  considered  during 
the  eligibility  process  under  title  I  (i.e.. 
rehabilitation  may  be  feasible  because 
of  the  option  for  supported 
employment).  Some  commenters  argued 
that  the  language  of  the  proposed 
regulations  did  not  adequately  reflect 
that  intent.  Several  conunenters  also 
agreed  with  the  NPRM  that  the 
unavailability  of  extended  services  does 


not  negate  a  person's  eligiblity  for 
supported  employment.  On  the  other 
hand,  some  commenters  strongly 
objected  to  the  latter  point  on  the 
ground  that  a  determination  of  eligibility 
will  lead  to  hopes  and  expectations  that 
cannot  be  realized  if  extended  services 
are  not  available. 

Discussion:  The  Secretary  agrees  that 
the  eligibility  criteria  for  this  program 
are  not  presented  as  cleariy  or  logically 
as  they  should  be  and  that  increased 
emphasis  should  be  given  in  the  final 
regulations  to  the  requirement  that  an 
individual's  potential  for  supported 
employment  must  be  considered  as  part 
of  the  assessment  of  employability  in 
determining  title  I  eligibhty.  Regarding 
the  concern  that  an  eligibility 
determination  should  not  be  separated 
fi-om  the  availability  of  resources,  the 
Secretary  believes  that  individuals  with 
severe  handicaps  interested  in  and 
eligible  for.  but  not  provided,  supported 
employment  should  be  given  accurate 
information  about  why  they  are  not 
receiving  those  services.  The  Secretary 
also  believes  that  State  vocational 
rehabilitation  agencies  have  an  on-going 
responsibility  to  continue  to  search  for 
extended  services  providers  for  eligible 
but  unserved  individuals  in  order  to 
maximize  the  numbers  of  individuals 
receiving  supported  employment 
services.  The  Secretary  does  not  beUeve 
the  current  unavailability  of  extended 
services  should  be  an  impediment  to  a 
determination  of  eligibility  for  services, 
but  rather  should  act  as  a  catalyst  to 
promote  the  identification  of  new 
funding  sources  for  extended  services. 
Changes:  The  Secretary  is  adding  to 
§  363.3  a  requirement  that,  as  a  part  of 
the  eligibility  determination  process,  the 
potential  for  supported  employment 
must  be  considered  as  a  possible 
vocational  outcome  for  individuals  with 
severe  handicaps.  The  eligibility  criteria 
have  also  been  reorganized  and 
tightened  to  eliminate  any  redundancy. 


Discrete  Post-Transition  Services 
(5363.4(c)) 

Comments:  Most  commenters 
supported  the  proposal  that  made  clear 
that  funds  under  the  State  Supported 
Employment  Services  Program,  as  well 
as  funds  under  the  title  I  State 
Vocational  Rehabilitation  Services 
Program,  may  be  used  for  unanticipated 
intervention  necessary  to  maintain  the 
job  placement  after  transition.  Some 
commenters  asked  that  the  term 
"discrete  post-transition  services"  be 
clarified  by  providing  examples  of  when 
this  limited  intervention  can  occur. 
Other  commenters  found  the  term  "post- 
transition  services"  confusing  and 


suggested  that  the  title  I  term  "post- 
employment  services"  be  substituted. 

Discussion:  The  Secretary  is 
concerned  that  this  provision  not 
undercut  the  requirement  for  extended 
services  to  be  funded  from  sources  other 
than  title  VI  (part  C).  title  I.  or  section 
311  monies  and  agrees  that  examples  of 
the  kinds  of  services  the  Secretary 
considers  discrete  would  be  helpful.  The 
Secretary  does  not  believe  this  authority 
should  be  used  in  situations  of 
underemployment  or  if  extensive 
retraining  would  be  required.  The 
Secretary  concurs  that  the  phrase  "post- 
transition  services"  should  be  changed 
to  be  more  compatible  with  language 
used  in  the  title  I  program. 

Changes:  The  regulations  are  revised 
to  reference  job  station  redesign,  repair 
and  maintenance  of  assistive 
technology,  and  replacement  of 
prosthetic  and  orthotic  devices  as 
examples  of  discrete  post-transition 
services  and  to  clarify  that  title  I.  title  VI 
(part  C).  or  section  311  funds  may  be 
used  for  these  purposes  once  transition 
has  occurred.  The  regulations  are  also 
revised  to  substitute  the  phrase 
"discrete  post-employment  services 
following  transition"  for  the  phrase 
"discrete  post-transition  services." 

fob  Skills  Training  (S  363.4(c)(1)) 

Comments:  Commenters  generally 
applauded  the  NPRM's  recognition  that 
some  individuals  in  supported 
employment  may  not  need  job  skills 
training  but  instead  may  need  other 
services.  Other  commenters.  however, 
apparently  misunderstood  the  proposed 
removal  of  job  skills  training  as  a 
requirement  for  all  individuals  in 
supported  employment  except  those 
with  chronic  mental  illness,  believing 
mistakenly  that  job  skills  training  would 
no  longer  be  authorized  under  the 
reg\dations  for  other  disability 
populations. 

Some  commenters  also  suggested  that 
the  regulations  should  continue  to 
recognize  the  need  for  professional  job 
coaches  or  employment  speciaUsts.  A 
few  of  these  commenters  wanted  the 
regulations  to  require  job  skills  training 
to  be  provided  only  by  job  coaches  or 
employment  specialists.  Other 
commenters  wanted  the  regulations 
broadened  to  permit  training  by  other 
qualified  individuals  through  natural 
supports. 

Discussion:  The  Secretary  continues 
to  believe  that  job  skills  training  and 
other  training  may  not  be  needed  by  all 
individuals  in  supported  employment.  If 
needed,  however,  these  services  must  be 
among  the  on-going  support  services 
that  are  furnished.  The  Secretary  also 
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believes  that  job  skills  training  and 
other  training  should  be  available  from 
a  variety  of  different  providers  and 
should  be  furnished  to  each  individual 
who  needs  it  by  the  most  appropriate 
means.  This  would  include  training  from 
skilled  job  coaches  or  employment 
specialists  as  well  as  from  other 
qualified  individuals,  including  co- 
workers, through  natural  supports. 

Changes:  Section  3e3.4(c)(l)  is  revised 
to  authorize — (i)  intensive  on-the-job 
skills  training  and  other  training 
provided  by  skilled  job  trainers,  co- 
workers, or  other  qualified  individuals; 
and  (ii)  other  services  specified  in  34 
CFR  361.42  that  are  needed  in  order  to 
maintain  job  stability. 

Relabeling  "Traditionally  Time-Limited 
Post-Employment  Services"  (S§  363.4(c) 
and  363.6(c)(3)) 

Comments:  To  avoid  confusion  with 
post-employment  services  provided 
under  title  I,  some  commenters 
recommended  clarifying  the  statutory 
phrase  "traditionally  time-limited  post- 
employment  services." 

Discussion:  The  Secretary  agrees  that 
the  use  of  the  words  "traditionally"  and 
"post-employment"  are  confusing  and 
unnecessary  if  referring  to  the  time- 
limited  services  funded  under  the  State 
Supported  Employment  Services 
Program. 

Changes:  The  term  "traditionally  time- 
limited  post-employment  services"  is 
changed  to  "time-limited  services"  to 
distinguish  it  more  clearly  from  the  term 
"extended  services"  and  from  post- 
employment  services  that  are  provided 
under  title  I  to  individuals  who  are  in 
job  placements  other  than  supported 
employment]  j 

DeHnition  of  On-Going  Support  Services 
(§363.6(c)(2)(iii)(C)) 

Comments:  Commenters  pointed  out 
that  on-going  support  services  for 
transitional  employment  include  not 
only  services  throughout  the  individual's 
term  of  employment  in  a  particular  job 
placement  but  services  to  enable  an 
individual  to  progress  from  one 
transitional  job  placement  to  another  in 
order  to  achieve  and  maintain 
permanent  employment. 

Discussion:  The  Secretary  agrees  with 
this  comment  and  believes  this  issue 
needs  to  be  clarified  in  the  regulations. 

Changes:  Section  363.6{c)(2Kiii}(C)  is 
revised  to  make  clear  that  multiple 
placements  may  be  provided  under  a 
program  of  transitional  employment. 

Time  Limit  of  18  Months  (§  363.6(c)(3)) 

Comments:  Some  commenters  urged 
elimination  of  the  18-month  limit  on  the 
provision  of  supported  employment 


services  by  VR  agencies,  contending 
that  some  individuals  with  severe 
handicaps  may  not  yet  have  achieved 
job  stability  and  would  be  unable  to 
make  the  transition  to  extended 
services. 

Discussion:  While  the  Secretary 
believes  the  regulations  should  contain 
some  benchmark  or  standard  for  limiting 
VR  support  under  this  program, 
additional  flexibility  is  warranted  in 
order  to  permit  States  to  provide 
services  for  a  longer  period  of  time  if  it 
is  determined  necessary  and 
appropriate  in  order  to  achieve  job 
stabilization  for  a  particular  individual 
in  supported  employment. 

Changes:  The  18-month  limitation  is 
amended  to  permit  States  to  extend 
services  on  a  case-by-case  basis  as 
determined  necessary  in  the  IWRP. 

Extended  Services  (§  363.6(c)(4)) 

Comments:  Some  commenters 
believed  that  the  definition  of  extended 
services  in  §  363.6(c)(4)  permits  title  I 
dollars  or  funds  received  for  community- 
based  supported  employment 
demonstration  projects  to  be  used  for 
this  purpose.  Other  commenters 
objected  to  the  IWRP  requirement  that 
time-hmited  services  cannot  be  initiated 
if  the  extended  services  provider  has  not 
been  identified.  Other  commenters 
wanted  the  VR  agency  to  pay  for 
extended  services. 

Discussion:  The  definition  should  be 
revised  to  make  clear  that  title  I,  title  VI 
(part  C),  and  section  311  (c)  and  (d) 
demonstration  dollars  may  not  be  used 
for  extended  services.  The  Secretary 
continues  to  believe  that  extended 
services  should  be  arranged  for  before 
the  provision  of  time-limited  services  by 
the  VR  agency  in  order  both  to  protect 
individuals  from  the  cessation  of 
required  services  and  to  safeguard  the 
Federal  investment  in  supported 
employment. 

Changes:  The  definition  of  "extended 
services"  is  revised  to  prohibit  title  VI 
(part  C),  title  I.  and  section  311  (c)  and 
(d)  demonstration  dollars  from  being 
used  to  fund  extended  services  in 
accordance  with  statutory  and 
regulatory  requirements. 

Job  Stabilization  <§  363.54) 

Comments:  Some  commenters  asked 
that  the  term  "job  stabilization, '  which 
is  a  requirement  for  transition  to 
extended  services,  be  defined  in  the 
regulations. 

Discussion:  The  Secretary  does  not 
believe  it  is  necessary  or  desirable  to 
regulate  on  this  issue  because  job 
stabilization  must  be  individually 
determined  for  each  individual  in 
supported  employment  The  phrase 


"stabilized  in  the  job"  in  S  363.54  is 
considered  common  parlance  and  needs 
no  further  explanation  in  the 
regulations.  It  refers  to  the  situation 
where  an  individual  in  supported 
employment  is  performing  satisfactorily 
all  job  duties  and  is  reasonably 
expected  to  continue  thai  level  of 
performance. 
Changes:  None. 

Supplementary  Title  VI  (Part  Q— 
Funded  Evaluation  (S  363.4(a)) 

Comments:  Some  commenters 
questioned  why  a  supplementary  title  VI 
(part  C)-funded  evaluation  of 
rehabilitation  potential  would  be  needed 
if  the  title  I-funded  evaluation  of 
rehabilitation  potential,  which  must  be 
provided  first,  is  used  to  establish 
program  eligibility. 

Discussion:  The  Secretary  believes 
that  a  supplementary  title  VI  (part  C]- 
funded  evaluation  would  be  needed  only 
infrequently  and  should  be  provided 
only  in  those  limited  circumstances 
when  additional  information  is  needed 
in  order  to  determine  the  most  suitable 
supported  employment  placement  for  an 
individual  or  to  determine  what  on-site 
supports  are  needed,  including  the  need 
for  rehabilitation  technology.  It  might 
also  be  used  if  any  reassessment  of  the 
suitabihty  of  the  placement  is  warranted 
or  if  an  individual's  medical  condition 
changes. 

Changes:  Section  363.4(a)  is  revised  to 
provide  examples  of  some 
circumstances  in  which  a  supplementary 
title  VI  [part  C)-funded  evaluation 
would  be  appropriate. 

Transitional  Employment 
(§363.6(c)(2)(iv)) 

Comments:  A  number  of  issues  were 
raised  about  transitional  employment. 
Some  commenters  argued  that  VR 
agencies  should  not  fund  transitional 
employment  because  it  is  temporary. 
Some  commenters  wanted  the 
regulations  to  authorize  transitional 
employment  for  disabiUty  populations  in 
addition  to  individuals  who  are 
chronically  mentally  ill.  Other 
commenters  were  concerned  that  the 
definition  of  transitional  employment  in 
§  363.6(c)(2)(iv),  which  requires 
continuous  temporary  job  placements 
until  job  permanency  is  achieved, 
limited  VR  support  during  time-limited 
services  to  only  the  initial  job 
placement.  On  the  other  hand,  some 
commenters  urged  that  the  VR  agency 
should  pay  for  only  one  transitional 
employment  placement.  Some 
conunenters  were  concerned  that  the 
definition  of  transitional  employment 
requires  job  permanency  as  the  outcome 
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of  this  services  model.  Finally,  some 
commenters  urged  that  the  18-month 
limit  on  VR  agency  funding  of 
transitional  employment  be  deleted 
because  transitional  employment  takes 
longer. 

Discussion:  Transitional  employment 
is  an  authorized  supported  employment 
model  for  individuals  with  chronic 
mental  illness  because  it  is  included 
within  the  statutory  definition  of 
"supported  employment."  With  respect 
to  the  availabilty  of  transitional 
employment  to  other  disability 
populations,  the  Secretary  notes  that 
this  particular  supported  employment 
model  was  authorized  by  statute  only 
for  individuals  with  chronic  mental 
illness.  The  Secretary  does  not  believe 
there  is  adequate  evidence  of  benefit  at 
this  time  to  warrant  regulatory 
expansion  of  this  services  model  to 
other  populations.  With  respect  to  the 
concern  that,  under  the  NPRM's 
language.  VR  agencies  can  fund  only 
one  transitional  employment  placement, 
the  Secretary  acknowledges  that  the 
definition  has  caused  confusion  and 
needs  revision.  The  Secretary  agrees 
that  VR  agencies  can  and  should  furid 
multiple,  sequential  temporarj' 
placements  with  title  VI  (part  C).  title  I. 
or  section  311  dollars  if  necessary  to 
enable  the  individual  to  achieve  job 
stabihty  and  make  the  transition  to 
extended  services.  The  Secretary 
believes  the  outcome  of  transitional 
employment  must  be  a  permanent  job 
placement.  The  definition  should 
recognize  that  many  short-term 
placements  may  occur  until  this  goal  is 
achieved.  Finally,  as  with  other 
supported  employment,  the  VR  agency 
in  accordance  with  these  final 
regulations  can  grant  an  exception  to 
the  16-month  limit  if  it  is  determined  to 
be  necessary  and  appropriate  as  part  of 
the  IWRP. 

Changes:  The  definition  of  transitional 
employment  is  revised  to  clarify  that 
responsibility  for  placements  after  the 
first  placement  is  the  responsibility  of 
the  VR  agency  during  the  period  of  time- 
limited  services,  and  thereafter  by 
extended  services  providers.  This 
clarification  is  made  by  substituting  the 
term  "on-going  support  services"  for  the 
ierm  "extended  services"  in  the 
definition.  Other  clarifying  changes  are 
made  to  better  distinguish  transitional 
employment,  which  consists  of  a  series 
of  temporary  sequential  job  placements, 
from  the  generic  supported  employment 
model  in  which  placements  are  expected 
to  be  permanent. 

Integrated  Work  Setting  (9  383.e(c)(2)(ii)) 

Comments:  A  variety  of  comments 
were  made  about  the  defintion  of 


"integrated  work  setting"  in 
S  363.6(c)(2)(ii).  A  few  commenters 
asked  that  current  regulatory  language 
be  retained  that  indicates  that  a  single 
integrated  placement  in  work  settings 
where  most  workers  do  not  have 
handicaps  is  the  preferred  type  of 
integration.  This  language  was  proposed 
for  removal  in  the  NPRM  because  the 
Secretary  does  not  want  to  favor  a 
single  placement  over  a  group 
placement,  provided  both  involve  an 
integrated  work  setting.  A  few 
commenters  supported  increasing  the 
size  of  work  groups  of  only  individuals 
with  handicaps  from  8  persons  to  12. 
although  a  majority  of  commenters  who 
addressed  this  issue  supported  no 
change  in  this  area.  One  commenter 
asked  for  clarification  of  the  meaning  of 
"regular  contact"  in  that  part  of  the 
definition  where  an  individual  with 
handicaps  works  alone  or  only  with 
other  individuals  with  handicaps  but  is 
required,  for  purposes  of  integration,  to 
have  regular  contact  with  non- 
handicapped  individuals  in  the 
immediate  work  setting. 

Discussion:  The  Secretary  does  not 
support  any  statement  in  the  regulations 
that  indicates  a  preference  for  one  type 
of  permissible  integrated  work  setting 
over  another.  Nor  does  the  Secretary 
believe  that  there  is  justification  for 
increasing  above  eight  persons  the  size 
of  work  groups  composed  solely  of 
individuals  with  handicaps.  The 
Secretary  agrees  that  the  definition  of 
"integrated  work  setting"  could  be 
clarified,  but  does  not  belieVe  any 
substantive  change  is  warranted. 

Changes:  The  definition  of  "integrated 
work  setting"  has  been  clarified  by  (1) 
substituting  the  word  "employees"  for 
"co-worker:";  (2)  permitting  an 
individual  'vith  a  severe  handicap  to  be 
part  of  a  work  group  of  only  individuals 
with  handicaps  as  long  as  the  work 
group  does  not  consist  of  more  than 
eight  employees;  (3)  requiring  job 
interaction  with  non-handicapped 
employees  at  job  sites  if  most  employees 
are  not  handicapped  or  job  interaction 
with  other  non-handicapped  individuals, 
including  members  of  the  general  public, 
if  the  individual  works  alone  or  works 
only  with  other  employees  who  have 
handicaps:  and  (4)  precluding  the  job 
interaction  requirement  from  being 
satisfied  by  personnel  who  provide  on- 
going support  services  at  the  job  site. 

Timing  of  Regulatory  Revisions 

Comments:  A  few  commenters 
questioned  the  merit  of  regulatory 
revision  in  this  program  at  this  time, 
pointing  out  that  the  Rehabilitation  Act 
is  being  reauthorized  this  year. 


Discussion:  There  is  strong  support  in 
the  rehabilitation  community  for 
revising  these  regulations  as  soon  as 
possible  to  provide  additional  program 
flexibility.  In  addition,  the  Secretary 
believes  the  final  regulations  promote 
economic  growth  by  supporting  the 
training  and  placement  into  competitive 
employment  of  increased  numbers  of 
individuals  with  severe  handicaps.  The 
Secretary  does  not  believe  the 
programmatic  improvements  made  in 
these  final  regulations  are  incompatible 
with  the  reauthorization  process.  For 
these  reasons,  the  Department  notified 
Congress  last  fall  that  we  would 
proceed  with  revision  of  regulatory 
requirements  under  this  program. 

Changes:  None. 

ReappUcation  for  Services 

Comments:  Commenters  strongly 
supported  the  clarification  in  the 
preamble  to  the  NPRM  that  individuals 
who  have  been  rehabilitated  in 
supported  emplojTnent  may  reapply  for 
services  with  State  VR  agencies  if  they     ' 
lose  a  job  or  are  in  need  of  an  upgrade. 

Discussion:  The  Secretary  agrees  that 
any  individual  who  has  lost  a  supported 
employment  placement  or  is 
underemployed  may  reapply  for 
additional  rehabilitation  services.  If  the 
individual  meets  program  eligibility 
requirements  and  other  requirements 
that  apply  to  the  receipt  of  supported 
employment  services,  it  would  be 
appropriate  for  State  VR  agencies  to 
reinstitute  supported  employment 
services  by  opening  a  new  case. 

Changes:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
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List  of  Subjects 

34  CFR  Part  361 

.  Grant  programs — education. 
Individuals  with  disabilities,  Vocational 
rehabilitation,  State  plan. 

34  CFR  Part  363 

Grant  programs — education. 
Individuals  with  severe  disabilities. 
Supported  employment.  Vocational 
rehabilitation.  State  plan. 

34  CFR  Part  376 

Grant  programs — education,  YotJilhs 
with  disabilities.  Transition,  Vocaifonal 
rehabihtation.  Demonstration  projects. 

34  CFR  Part  380 

Grant  programs — education. 
Individuals  with  severe  disabilities, 
Supported  employment.  Vocational 
rehabilitation.  Demonstration  projects. 

Dated:  June  18. 1992. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.126  The  State  Vocational 
Rehabilitation  Services  Programs;  84.187  The 
State  Supported  Employment  Services 
Program;  84.128  Special  Projects  and 
Demonstrations  for  Providing  Transitional 
Rehabilitation  Services  to  Handicapped 
Youth;  and  84.128  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals  with 
Severe  Handicaps  and  Technical  Asflstance 
Projects.) 

Lamar  Alexander,  I 

Secretary  of  Education.    ' 

The  Secretary  amends  parts  361,  363. 
376.  and  380  of  title  34  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  Part  363  is  revised  to  read  as 
follows: 


-THI 


PART  363— THE  STATE  SUPPORTED 
EMPLOYMENT  SERVICES  PROGRAM 

Subpart  A— General 


Sec. 

363.1  What  is  the  State  Supported 
Employment  Services  Ptogram? 

363.2  Who  is  eligible  for  an  award?  ^ 

363.3  Who  is  eligible  for  services? 
3634    What  are  the  authorized  activities 

under  a  State  Supported  Employment 
Services  gr^t? 

363.5  What  regulations  apply? 

363.6  What  defmitions  apply? 

Sut>part  B — How  Does  a  State  Apply  for  a 
Grant? 

363.10  What  documents  must  a  State  submit 
to  receive  a  grant? 

363.11  What  information  and  assurances 
must  be  Included  in  the  State  plan 
supplement? 

Subpart  C — How  does  the  Secretary  Make  a 
Grant? 

363.20    How  does  the  Secretary  allocate 
funds? 


363.21    How  does  the  Secretary  reallocate 
funds? 

Subparts  D-E— (Reserved] 

Subpart  F— What  Post-Award  Conditions 
Must  Be  Met  by  a  State? 

36.1.50    What  collaborative  agreements  must 
the  State  develop? 

363.51  What  are  the  allowable 
administrative  costs? 

363.52  What  are  the  information  collection 
and  reporting  requirements? 

363.53  What  special  conditions  apply  to 
services  and  activities  under  this 
program? 

363.54  What  requirements  must  a  State 
meet  before  it  provides  for  the  transition 
of  an  individual  to  extended  services? 

363.55  What  are  the  requirements  for 
successfully  rehabilitating  an  individual 
in  supported  employment? 

Authority:  29  U.S.C.  795j-q.  unless 
otherwise  noted. 

Subpart  A— General 

§  363.1    What  is  ttw  State  Supported 
Employment  Services  Program? 

Under  the  State  Supported 
Employment  Services  Program,  the 
Secretary  provides  grants  to  assist 
States  in  developing  and  implementing 
programs  of  supported  employment 
services  for  individuals  with  severe 
handicaps. 

(Authority:  29  U.S.C.  795j) 

§  363.2    Who  Is  eligible  for  an  award? 

Any  State  is  eligible  for  an  award 
under  this  program. 

(Authority:  29  U.S.C.  795m{a)) 

§  363.3    Who  is  eligible  for  services? 

A  State  may  provide  services  under 
this  program  to  any  individual  with 
severe  handicaps  who — 

(a)  Has  not  worked,  or  has  worked 
only  intermittently,  in  competitive 
employment; 

(b)  Has  been  determined  on  the  basis 
of  an  evaluation  of  rehabilitation 
potential,  including  a  consideration  of 
whether  supported  employment  is  a 
possible  vocational  outcome,  to  meet  the 
eligibility  criteria  for  the  State 
Vocational  Rehabilitation  Services 
Program  in  34  CFR  361.31;  and 

(c)  Has  a  need  for  on-going  support 
services  in  order  to  perform  competitive 
work. 

(Authority:  29  U.S.C.  795k) 

§  363.4    What  are  ttie  auttwrized  activities 
under  a  State  Supported  Employntent 
Services  grant? 

Under  this  program,  the  following 
activities  are  authorized: 

(a)  Evaluation  of  the  rehabilitation 
potential  for  supported  employment  of 
individuals  with  severe  handicaps.  Any 
evaluation  must  be  supplementary  to  an 


evaluation  of  rehabilitation  potential 
done  under  34  CFR  part  361  and  may  be 
provided  only  after  an  individual's 
eligibility  for  the  State  Vocational 
Rehabilitation  Services  Program  has 
been  determined.  This  supplementary 
evaluation  may  be  provided  in 
circumstances  such  as  the  following: 

(1)  Additional  information  is  needed 
in  order  to  determine  the  most  suitable 
supported  employment  placement  for  an 
individual  or  to  determine  what  on- 
going support  services  are  needed, 
including  the  need  for  rehahilitation 
technology. 

(2)  A  reassessment  of  the  suitability  of 
the  placement  is  warranted. 

(3)  There  is  a  change  in  the 
individual's  medical  condition. 

(b)  Development  of  and  placement  in 
jobs  for  individuals  with  severe 
handicaps. 

(c)  Provision  of  time-limited  services 
that  are  needed  to  support  individuals 
with  severe  handicaps  in  employment, 
such  as — 

(1)  Intensive  on-the-job  skills  training 
and  other  training  provided  by  skilled 
job  trainers,  co-workers,  and  other 
qualified  individuals,  and  other  services 
specified  in  34  CFR  361.42  in  order  to 
achieve  and  maintain  job  stability; 

(2)  Follow-up  services,  including 
regular  contact  with  employers,  trainees 
with  severe  handicaps,  parents, 
guardians  or  other  representatives  of 
trainees,  and  other  suitable  professional 
and  informed  advisors  in  order  to 
reinforce  and  stabilize  the  job 
placement;  and 

(3)  Discrete  post-employment  ser\'ices 
following  transition  that  are  unavailable 
from  an  extended  services  provider  and 
that  are  necessary  to  maintain  the  job 
placement,  such  as  job  station  redesign, 
repair  and  maintenance  of  assistive 
technology,  and  replacement  of 
prosthetic  and  orthotic  devices 
(Authority:  29  U.S.C.  79Sn) 

§  363.5    Wttat  regulations  apply? 

The  following  regulations  apply  to  the 
State  Supported  Employment  Services 
Program: 

(a)  The  Education  Department  general 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  76  (State-Administered 
Programs). 

(2)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 
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(5)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  part  82  (New  Restiiclions 
on  Lobbying]. 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(CranU).) 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  363. 

(c)  The  foUowing  regulations  in  34 
CFR  part  361  (The  State  Vocational 
Rehabilitation  Services  Program): 
§S  381.31;  361.32;  361.33;  361.34;  361.35; 
361.39:  361.40:  361.41;  361  42;  361.47(a): 
361.48;  and  361.49. 
(Authority:  29  U.S.C.  795)  and  ni(c)) 

$363.6    What  definitions  apply? 

(a)  Definitions  in  34  CFR  part  361.  The 
foUowing  terms  used  in  this  part  are 
defined  in  34  CFR  361.1(c)(2): 

Act 

Designated  State  unit 
Individual  with  handicaps 
Individual  with  severe  handicaps 
State  plan 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Fiscal  year 
Nonprofit 
Private 
Secretary 
State 

(c)  Other  Definitions.  The  following 
definitions  also  apply  to  this  part: 

(1)  Supported  Employment  means — 
(i)  Competitive  work  in  an  integrated 
work  setting  with  on-going  support 
services  for  individuals  with  severe 
handicaps  for  whom  competitive 
employment — 

(A)  Has  not  traditionally  occurred;  or 

(B)  Has  been  interrupted  or 
intermittent  as  a  result  of  severe 
handicaps;  or 

(ii)  Transitional  employment  for 
individuals  with  chronic  mental  illness. 

(2)  As  used  in  the  definition  of 
"supported  employment" — 

(i)  Competitive  work  means  work  that 
at  the  time  of  transition  is  performed 
weekly  on  a  full-time  basis  or  on  a  part- 
time  basis,  as  determined  in  each 
individualized  written  rehabilitation 
program,  and  for  which  an  individual  is 
compensated  consistent  with  the  wage 
standards  provided  for  in  the  Fair  Labor 
Standards  Act; 

(ii)(A)  Integrated  work  setting  means 
job  sites  where  either — 

[l)[i)  Most  employees  are  not 
handicapped;  and 

[ii)  An  individual  with  a  severe 
handicap  interacts  on  a  regular  basis,  in 


the  performance  of  job  duties,  with 
employees  who  are  not  handicapped; 
and 

[Hi)  If  an  individual  with  a  severe 
handicap  is  part  of  a  distinct  work  group 
of  only  individuals  with  handicaps,  the 
work  group  consists  of  no  more  than 
eight  individuals;  or 

[2)  If  there  are  no  other  employees  or 
the  only  other  employees  are  individuals 
who  are  part  of  a  work  group  as 
described  in  paragraph  (A)(7)(vV0  of  this 
definition  of  "integrated  work  setting." 
an  individual  with  a  severe  handicap 
interacts  on  a  regular  basis,  in  the 
performance  of  job  duties,  with 
individuals  who  are  not  handicapped, 
including  members  of  the  general  public. 

(B)  The  interaction  required  by 
paragraphs  (A)(l)(//1  and  (A)(2)  of  this 
definition  of  "integrated  work  setting" 
may  not  be  satisfied  by  contact  between 
an  individual  with  a  severe  handicap 
and  individuals  who  provide  on-going 
support  services  at  the  job  site; 

(iii)  On-going  support  services  means 
services  that  are — 

(A)  Needed  to  support  and  maintain 
an  individual  with  severe  handicaps  in 
supported  employment: 

(B)  Based  on  a  determination  by  the 
designated  State  unit  of  the  individual's 
needs  as  specified  in  an  individualized 
written  rehabilitation  program;  and 

(C)  Furnished  by  the  designated  State 
unit  from  the  time  of  job  placement  until 
transition  to  extended  services,  except 
as  provided  in  §  363.4(c)(3)  and. 
following  transition,  by  one  or  more 
extended  services  providers  throughout 
the  individual's  term  of  employment  in  a 
particular  job  placement  or  multiple 
placements  if  those  placements  are 
being  provided  under  a  progam  of 
transitional  employment.  On-going 
support  services  must  include,  at  a 
minimum,  twice-monthly  monitoring  at 
the  work  site  of  each  individual  in 
supported  employment  to  assess 
employment  stability,  unless  the 
individualized  written  rehabilitation 
program  provides  for  off-site  monitoring, 
and,  based  upon  that  assessment,  the 
coordination  or  provision  of  specific 
services,  at  or  away  from  the  work  site, 
that  are  needed  to  maintain  employment 
stability.  If  off-site  monitoring  is 
determined  to  be  appropriate,  it  must,  at 
a  minimum,  consist  of  two  meetings 
with  the  individual  and  one  contact  with 
the  employer  each  month; 

(iv)  Transitional  employment  means  a 
series  of  temporary  job  placements  in 
competitive  work  in  an  integrated  work 
setting  with  on-going  support  services 
for  individuals  with  chronic  mental 
illness.  In  transitional  employment,  the 
provision  of  on-going  support  services 
must  include  continuing  sequential  job 


placements  until  job  permanency  is 
achieved. 

(3)  Time-iimited  services  means  on- 
going support  services  provided  by  the 
designated  State  unit  with  funds  under 
this  part — 

(i)  For  a  period  not  to  exceed  18 
months,  unless  a  longer  period  to 
achieve  job  stabilization  has  been 
established  in  the  individualized  written 
rehabilitation  program,  before  an 
individual  with  severe  handicaps  makes 
the  transition  to  extended  services;  and 

(ii)  As  discrete  post-employment 
services  following  transition  in 
accordance  with  §  363.4(c)(3). 

(4)  Extended  services  means  on-going 
support  services  provided  by  a  State 
agency,  a  private  non-profit  organization 
or  any  other  appropriate  resource,  from 
funds  other  than  funds  received  under 
this  part,  part  381.  part  376,  or  part  380, 
after  an  individual  with  severe 
handicaps  has  made  the  transition  from 
State  vocational  rehabilitation  agency 
support. 
(Authority:  26  U.S.C.  706(18).  7n(c).  and  795j) 


Subpart  B— How  Does  a  State  AppiV 
for  a  Grant? 

§  363.10    What  document*  must  a  Stata 
submtt  to  receive  a  grant? 

To  receive  a  grant  under  this  part,  a 
State  must  submit  to  the  Secretary,  as 
part  of  the  State  plan  under  34  CFR  part 
361.  a  State  plan  supplement  that  meets 
the  requirements  of  j  363.11. 
(Authority:  29  U.S.C.  7951(c)  and  795ra(a))     . 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0593) 

§  363.1 1    What  »nfonnatk>n  and  assurance* 
must  be  included  In  the  State  pUn 
supplement? 

Each  State  plan  supplement  must 
include  the  following: 

(a)  Designated  State  agency. 
Designate  the  State  unit  or  units  for 
vocational  rehabilitation  services 
identified  in  the  State  plan  submitted 
under  34  CFR  part  361  as  the  State 
agency  or  agencies  to  administer  this 
program. 

(b)  Results  of  needs  assessment. 
Summarize  the  results  of  the  needs 
assessment  of  individuals  with  severe 
handicaps  conducted  under  title  I  of  the 
Act  of  the  extent  that  assessment 
identifies  the  need  for  supported 
employment  services.  The  results  of  the 
needs  assessment  must  address  the 
coordination  and  use  of  information 
within  the  State  relating  to  section 
618(b)(3)  of  the  Individuals  with 
Disabilities  Education  Act. 

(c)  Quality,  scope,  and extent  of 
services.  Describe  the  quality,  scope. 
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and  extent  of  supported  employment 
services  to  be  provided  to  individuals 
with  severe  handicaps  under  this 
program.  The  description  must  address 
the  timing  of  the  transition  to  extended 
services  referred  to  in  §  363.50(b)(2). 

(d)  Distribution  of  funds.  Describe  the 
State's  goals  and  plans  with  respect  to 
the  distribution  of  funds  received  under 
9  363.20. 

(e)  Assurances.  Provide  assurances 
that— 

(1)  An  evaluation  of  rehabilitation 
potential,  as  defined  in  section  7(5)  of 
the  Act,  is  provided  under  34  CFR  part 
361,  and,  only  if  necessary,  a 
supplementary  evaluation  under  this 
part  for  each  individual  with  severe 
handicaps  who  receives  services  under 
this  program  is  provided; 

(2)  An  individualized  written 
rehabilitation  program  as  specified  in  34 
CFR  361.40  and  361.41  will  be 
developed,  either  under  this  part  or 
under  34  CFR  part  361,  that— 

(i)  Specifies  the  services  to  be 
provided  to  each  individual  served 
under  this  program,  including  a 
description  of  the  extended  services 
needed,  an  identification  of  the  State, 
Federal,  or  priviate  programs  or  other 
resources  that  will  provide  the 
continuing  support,  and  a  description  of 
the  basis  for  determining  that  continuing 
support  is  available:  and 

(ii)  Provides  for  periodic  monitoring  to 
ensure  that  each  individual  with  severe 
handicaps  is  making  satisfactory 
progress  toward  meeting  the  weekly 
work  requirement  established  in  the 
individualized  written  rehabilitation 
program  by  the  time  of  transition  to 
extended  services; 

(3)  Services  provided  to  individuals 
under  this  program  will  be  coordinated 
with  the  individualized  written 
rehabilitation  program  or  education  plan 
as  required  under  section  102  of  the  Act, 
section  123  of  the  Developmental 
Disabilities  Act  of  1984,  and  sections 
612(4)  and  614(5)  of  the  Individuals  with 
Disabilities  Education  Act; 

(4)  The  State  will  conduct  periodic 
reviews  of  the  progress  of  individuals 
assisted  under  this  program  to 
determine  whether  services  provided  to 
those  individuals  should  be  continued, 
modified,  or  discontinued; 

(5)  The  designated  State  agency  or 
agencies  will  expend  no  more  than  Hve 
percent  of  the  State's  allotment  for 
administrative  costs  of  carrying  out  this 
program; 

(6)  The  State  will  make  maximum  use 
of  services  from  public  agencies,  private 
nonprofit  organizations,  and  other 
appropriate  resources  in  the  community 
to  carry  out  this  program; 


(7)  The  public  participation 
requirements  of  section  101(a)(23)  of  the 
Act  are  met; 

(f)  Collaboration.  Demonstrate 
evidence  of  collaboration  by  and 
funding  from  relevant  State  agencies, 
private  nonprofit  organizations,  or  other 
sources  to  provide  on-going  support 
services  following  the  termination  of 
time-limited  services  under  this  part. 

(g)  Other  information.  Contain  any 
other  information  and  be  submitted  in 
the  form  and  in  accordance  with  the 
procedures  that  the  Secretary  may 
require. 

(Authority:  29  U.S.C.  795m) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1820-0593) 

Subpart  C — How  Does  ttie  Secretary 
Make  a  Grant? 

S  363.20    How  does  ttM  Secretary  allocate 
funds? 

The  Secretary  allocates  funds  under 
this  program  in  accordance  with  section 
633(a)  of  the  Act 

(Authority:  29  \JS.C.  7951(c))  , 

9  363.21    How  does  the  Secretary 
reallocate  funds? 

The  Secretary  reallocates  funds  in 
accordance  with  section  633(b)  of  the 
Act. 

(Authority:  29  U.S.C.  7951(b)) 

Subparts  D-E — [Reserved] 

Subpart  F— What  Post-Award 
Condittorw  Must  Be  Met  by  a  State? 

9  363.J0    What  collaborative  agreemenU 
must  ttie  State  develop? 

(a)  A  designated  State  unit  must  enter 
into  one  or  more  written  cooperative 
agreements  or  memoranda  of 
understanding  with  other  appropriate 
State  agencies,  private  nonprofit 
organizations,  and  other  available 
funding  sources  to  ensure  collaboration 
in  a  plan  to  provide  supported 
employment  services  to  individuals  with 
severe'handicaps. 

(b)  A  cooperative  agreement  or 
memorandum  of  understanding  must,  at 
a  minimum,  specify  the  following: 

(1)  The  time-limited  services  to  be 
provided  by  the  designated  State  unit 
with  funds  received  under  this  part. 

(2)  The  extended  services  to  be 
provided  by  relevant  State  agencies, 
private  nonprofit  organizations,  or  other 
sources  following  the  termination  of 
time-limited  services  under  this  part. 

(3)  The  estimated  fimds  to  be 
expended  by  the  participating  party  or 
parties  in  implementing  the  agreement 
or  memorandum. 


(4)  The  projected  number  of 
individuals  with  severe  handicaps  who 
will  receive  supported  employment 
services  under  the  agreement  or 
memorandum. 

(Authority:  29  U.S.C.  795m(b)(4)  and  795n(b)) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  182(M)S93) 

9  363.S1    What  ere  the  allowabie 
administrative  costs? 

(a)  Administrative  costs-general. 
Expenditures  are  allowable  for  the 
following  administrative  costs: 

(1)  Administration  of  the  State  plan 
supplement  for  this  program. 

(2)  Planning,  program  development, 
and  personnel  development  to 
Implement  a  system  of  supported 
employment  services. 

(3)  Monitoring,  supervision,  and 
evaluation  of  this  program. 

(4)  Technical  assistance  to  other  State 
agencies,  private  nonprofit 
organizations,  and  businesses  and 
industries. 

(b)  Limitation  on  administrative  costs. 
Not  more  than  five  percent  of  a  State's 
allotment  may  be  expended  for 
administrative  costs  for  carrying  out  this 
program. 

(Authority:  29  U.S.C.  7951(c)  and  795m(b)(5}) 

9363.52    What  are  the  Information 
collection  and  reporting  requirements? 

(a)  A  State  shall  collect  and  report 
information  as  required  under  section  13 
of  the  Act  for  each  individual  with 
severe  handicaps  served  under  this 
program. 

(b)  The  State  shall  collect  and  report 
separately  information  for — 

(1)  Supported  employment  clients 
served  under  this  program:  and 

(2)  Supported  employment  clients 
served  under  34  CFR  Part  361. 

(Authority:  29  U.S.C.  712  and  795o) 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0593) 

9  363.53  Wtiat  special  conditions  apply  to 
services  and  sctivities  under  this  program? 

Each  grantee  shall  coordinate  the 
services  provided  to  an  individual  under 
this  part  and  under  34  CFR  Part  361  to 
ensure  that  the  services  are 
complementary  and  not  duplicative. 

(Authority:  29  U.S.C.  795n  and  795q) 

9  363.54    What  rsquiremenU  must  s  Stste 
meet  before  It  provides  for  the  trsnsition  of 
sn  Individual  to  extended  services? 

A  designated  State  unit  must  provide 
for  the  transition  of  an  individual  with 
severe  handicaps  to  extended  services 
no  later  than  18  months  after  placement 
in  supported  employment,  unless  a 
longer  period  is  established  in  the 
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individualized  written  rehabilitation 
program,  and  only  if  the  individual  has 
made  substantial  progress  toward 
meeting  the  hours-per-week  work  goal 
provided  for  in  the  individualized 
written  rehabilitation  program,  the 
individual  is  stabilized  in  the  job,  and 
extended  services  are  available  and  can 
be  provided  without  a  hiatus  in  services. 

(Authority:  29U.S.C.  795n  and  ni(c)) 

S363.SS    What  ar*  the  rtqulrsnMnU  for 
succMSfuRy  rehabilitating  an  Individual  In 
•upportad  ampioymenr? 

An  individual  with  severe  handicaps 
who  is  receiving  supported  employment 
services  is  considered  to  be  successfully 
rehabilitated  if  the  individual  maintains 
a  supported  emplo>Tnent  placement  for 
60  days  after  making  the  transition  to 
extended  services. 
(Authority:  29  U.S.C  711(c)) 

PART  361-THE  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAM 

2.  "nie  authority  citation  for  part  361 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c).  unless 
otherwise  noted 

3.  In  S  361.1,  a  new  paragraph  (b){3)  is 
added  and  paragraph  (c)(2)  is  amended 

,  by  revising  the  definitions  of 
"Competitive  work",  "Integrated  work 
setting",  and  "On-going  support 
services",  removing  the  definition  of 
'Transitional  employment  for 
individual*  with  chronic  mental  illness" 
and  adding,  in  its  place,  the  definition  of 
"Transitional  employment",  and  adding 
in  alphabetical  order  new  definitions  of 
"Extended  services"  and  "Time-Umited 
services"  to  read  as  follows: 

S  361.1    The  Stata  vocational  rehaMMtatton 
Bfvtc— program. 


(bj*  •  • 

(3)  The  following  regulations  in  34 
CFR  part  363  (The  State  Supported 
Employment  Services  Program): 
§§363.54  and  363.55. 

(c)  •   •   • 

(2)  •    •   • 

Competitive  work,  as  used  in  the 
definition  of  "supported  employment." 
means  work  that  at  the  time  of 
transition  is  performed  weekly  on  a  full- 
time  basis  or  on  a  part-time  basis,  as 
determined  in  each  individualized 
written  rehabihtation  program,  and  for 
which  an  individual  is  compensated 
consistent  with  the  wage  standards 
provided  for  in  the  Fair  Labor  Standards 
Act. 

Extended  services  means  on-going 
support  services  provided  by  a  State 


agency,  a  private  non-profrt  organization 
or  any  othier  appropriate  resource,  from 
funds  other  than  funds  received  under 
this  part,  part  363,  part  376.  or  part  380, 
after  an  individual  with  severe 
handicaps  has  made  the  transition  from 
State  vocational  rehabilitation  agency 
support. 

(.^uthority:  Section  «»(b)  of  the  Act;  29 
use.  TgSn) 

Integrated  work  setting,  (i)  As  used  in 
the  definition  of  "supported 
employment,"  "integrated  work  setting" 
means  job  sites  where  either — 

(A)  (1)  Most  employees  are  not 
handicapped:  and 

(2)  An  individual  with  a  severe 
handicap  interacts  on  a  regular  basis,  in 
the  performance  of  job  duties,  with 
employees  who  are  not  handicapped: 
and 

[3)  If  an  individual  with  a  severe 
handicap  is  part  of  a  distinct  work  group 
of  only  individuals  with  handicaps,  the 
work  group  consists  of  no  more  than 
eight  individuals;  or  s^ 

(B)  If  there  are  no  other  employees  or 
the  only  other  employees  are  individuals 
who  are  part  of  a  -work  group  as 
described  in  paragraph  (i)(A)(5)  of  this 
definition,  an  individual  with  a  severe 
handicap  interacts  on  a  regular  basis,  in 
the  performance  of  job  duties,  with 
individuals  who  are  not  handicapped, 
including  members  of  the  general  public. 

(ii)  The  interaction  required  by 
paragraphs  (iKA)(2)  and  (i)(B)  of  this 
definition  may  not  be  satisfied  by 
contact  between  an  individual  with  a 
severe  handicap  and  individuals  who 
provide  on-going  support  services  at  the 
job  site. 

On-going  support  services,  as  used  in 
the  definition  of  supported  employment, 
means  services  that  are — 

(i)  Needed  to  support  and  maintain  an 
individual  with  severe  handicaps  in 
supported  employment: 

(ii)  Based  on  a  determination  by  the 
designated  State  unit  of  the  individual's 
needs  as  specified  in  an  individualized 
written  rehabilitation  program;  and 

(iii)  Furnished  by  the  designated  State 
unit  from  the  time  of  job  placement  until 
transition  to  extended  services,  except 
as  provided  in  34  CFR  363.4(c)(3)  and. 
following  transition,  by  one  or  more 
extended  services  providers  throughout 
the  individual's  term  of  employment  in  a 
particular  job  placement  or  multiple 
placements  if  dioae  placements  are 
being  provided  under  a  program  of 
transitional  employment.  On-going 
support  services  must  include,  at  a 
minimum,  twice-monthly  monitoring  at 
the  work  site  of  each  individual  in 


supported  employment  to  assess 
employment  stability,  unless  the 
individualized  written  rehabilitation 
program  provides  for  off-site  monitoring, 
and.  based  upon  that  assessment,  the 
coordination  or  provision  of  specific 
services,  at  or  away  from  the  work  site, 
that  are  needed  to  maintain  employment 
stability.  If  off-site  monitoring  is 
determined  to  be  appropriate,  it  must,  at 
a  minimum,  consist  of  two  meetings 
with  the  individual  and  one  contact  with 
the  employer  eadi  month. 
•        «        •        *        • 

Time-limited  services  means  on-going 
support  services  provided  by  the 
designated  State  unit  with  funds  under 
this  part — 

(i)  For  a  period  not  to  exceed  18 
months,  unless  a  longer  period  to 
achieve  job  stabilization  has  been 
established  in  the  individualized  written 
rehabilitation  program,  before  an 
individual  with  severe  handicaps  makes 
the  transition  to  extended  services:  and 

(ii)  As  discrete  post-employment 
services  following  transition  in 
accordance  with  34  CFR  363.4(c)(3). 

(Authority:  Section  635(c)  of  the  Act;  29 
U.S.C.  795n) 

Transitional  employment  means  a 
series  of  temporary  job  placements  in 
competitive  work  in  an  integrated  work 
setting  with  on-going  support  services 
for  individuals  with  chronic  mental 
illness.  In  transitional  employment  the 
provision  of  on-going  support  services 
must  include  continuing  sequential  job 
placements  until  job  permanency  is 
achieved. 
*        •        •        *        • 

4.  Section  361.41  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  and 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  361.41    Tha  indivklualtMd  wrman 
rahabUttation  program:  Content 


(b)  •  •  • 

(1)  A  description  of  the  time-limited 
services  to  be  provided  by  the  State  unit 
not  to  exceed  16  months  in  duration, 
unless  a  longer  period  to  achieve  job 
stabilization  has  been  established  in  the 
individualized  written  rehabilitation 
program!  or  discrete  post-employment 
services  following  transition  are 
provided  in  accordance  with  34  CFR 
363.4(c)(3); 

(2)  A  description  of  the  extended 
services  needed,  an  identification  of  the 
State.  Federal,  or  private  programs  or 
other  resources  that  will  provide  the 
continuing  support,  and  a  description  of 
the  basis  for  determining  that  continuing 
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support  is  available  in  accordance  with 
34  CFR  363.11(e)(2)(i);  and 

(3]  A  description  of  the  results  of 
periodic  monitoring  to  ensure  that  each 
individual  with  severe  handicaps  is 
making  satisfactory  progress  toward 
meeting  the  weekly  work  requirement 
established  in  the  individualized  written 
rehabilitation  program  by  the  time  of 
transition  to  extended  services  in 

accordance  with  34  CFR  363.11(e)(2){ii). 

***** 

5.  Section  361.43  is  amended  by 
revising  paragraph  (a](4]  to  read  as 
follows: 

§363.43    Individuals  d«tennln«d  to  b« 
rehabilitated. 

(a)  *  *  * 

(4)  Determined  to  have  achieved  and 
maintained  a  suitable  employment  goal 
for  at  least  60  days.  For  individuals  with 
severe  handicaps  placed  in  supported 
employment,  the  employment  goal  must 
be  maintained  for  at  least  60  days 
following  transition  to  extended  services 
in  accordance  with  34  CFI(  363.55. 


PART  376— SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
TRANSITIONAL  REHABILITATION 
SERVICES  TO  HAIf DICAPPED  YOUTH 

6.  The  authority  citation  for  part  376  is 
revised  to  read  as  follows: 

Authority:  29  U.S.C.  777a(c),  unless 
otherwise  noted. 

7.  Section  376.1  is  amended  by 
removing  the  word  "support"  and 
adding,  in  its  place,  the  word 
"supported". 

8.  Section  376.3  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§376.3    What  regulationa  apply  to  this 
program? 

***** 

(c)  The  regulations  in  34  CFR  380.20. 

(Authority:  Sees.  12(c)  and  311(c);  29  U.S.C 
711(c)  and  777a{c)) 

9.  Section  -376.4  is  revised  to  read  as 
follows: 


§376.4    What  definitions  apply  to  this 
program? 

(a)  The  definitions  in  34  CFR  part  369. 

(b)  The  definition  of  "Supported 
employment"  in  34  CFR  part  363. 

(c)  The  deflnitions  of  "Competitive 
work",  "Integrated  work  setting",  "On- 
going support  services",  'Transitional 
employment",  and  'Time-limited 
services  '  in  34  CFR  part  380. 

(d)  The  following  definitions  also 
apply  to  this  program: 

(1)  Extended  services  means  on-going 
support  services  provided  by  a  State 
agency,  a  private  non-profit  organization 


or  any  other  appropriate  resource,  from 
funds  other  than  funds  under  this  part, 
part  361,  part  363,  or  part  380,  after  an 
individual  with  severe  handicaps  has 
made  the  transition  from  project 
support. 

(2)  Handicapped  youth  means  any 
handicapped  child  who  is  between  the 
ages  of  12  and  28. 

(3)  Transitional  rehabilitation 
services  means  any  vocational 
rehabilitation  services  available  under 
the  State  plan  for  vocational 
rehabilitation  services  under  34  CFR 
part  361  or  the  State  plan  for 
independent  living  services  under  34 
CFR  part  365  and  may  also  include — 

(i)  jobs  search  assistance; 

(ii)  On-the-job  training; 

(iii)  Job  development,  including  work- 
site modification  and  use  of  advanced 
learning  technology  for  skills  training; 
and 

(iv)  Follow-up  services  for  individuals 
placed  in  employment. 

(Authority:  Sees.  12(c)  and  311(c),  29  \iS.C. 
711a(c)  and  777(c)) 

PART  380--SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
SUPPORTED  EMPLOYMENT  SERVICES 
TO  INDIVIDUALS  WITH  SEVERE 
HANDICAPS  AND  TECHNICAL 
ASSISTANCE  PBOJECTS 

10.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c)  and  777a(d). 
unless  otherwise  noted. 

11.  Section  380.5  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§  380.5    What  acttvtties  may  the  Secretary 
fund  under  community-based  supported 
employment  projects? 

(a)  *  *  * 

(6)  Provision  of  time-limited  services 
for  individuals  placed  in  employment. 

12.  Section  380.9  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§380.9    What  deflnttlons  appty? 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

(1)  As  used  in  the  definition  of 
"supported  employment" — 

(i)  Competitive  work  means  work  that 
at  the  time  of  transition  is  performed 
weekly  on  a  full-time  basis  or  on  a  part- 
time  basis,  as  determined  in  each 
individual's  program  of  services,  and  for 
which  an  individual  is  compensated 
consistent  with  the  wage  standards 
provided  for  in  the  Fair  Labor  Standards 
Act; 


(ii)  (A)  Integrated  work  setting  means 
job  sites  where  either — 

(i)  {[)  Most  employees  are  not 
handicapped;  and 

(ii)  An  individual  with  a  severe 
handicap  interacts  on  a  regular  basis,  in 
the  performance  of  job  duties,  with 
employees  who  are  not  handicapped; 
and 

(iii)  If  an  individual  with  a  severe 
handicap  is  part  of  a  distinct  work  group 
of  only  individuals  with  handicaps,  the 
work  group  consists  of  no  more  than 
eight  individuals;  or 

(2)  If  there  are  no  other  employees  or 
the  only  other  employees  are  individuals 
who  are  part  of  a  work  group  as 
described  in  paragraph  (A)  (1)  (iii)  of 
this  definition  of  "integrated  work 
setting,"  an  individual  with  a  severe 
handicap  interacts  on  a  regular  basis,  in 
the  performance  of  job  duties,  with 
individuals  who  are  not  handicapped, 
including  members  of  the  general  public. 

(B)  The  interaction  required  by 
paragraphs  (A)  (;')  [ii)  and  (A)  (2)  of  this 
defmition  of  "integrated  work  setting" 
may  not  be  satisfied  by  contact  between 
an  individual  with  a  severe  handicap 
and  individuals  who  provide  on-going 
support  services  at  the  job  site; 

(iii)  On-going  support  services  means 
services  that  are — 

(A)  Needed  to  support  and  maintain 
an  individual  with  severe  handicaps  in 
supported  employment; 

(B)  Based  on  a  determination  by  the 
grantee  of  the  individual's  needs  as 
specified  in  a  program  of  services;  and 

(C)  Furnished  by  the  grantee  from  the 
time  of  job  placement  until  transition  to 
extended  services,  except  as  provided  in 
34  CFR  363.4(c)(3)  and,  following 
transition,  by  one  or  more  extended 
services  providers  throughout  the 
individual's  term  of  employment  in  a 
particular  job  placement  or  multiple 
placements  if  those  placements  are 
being  provided  under  a  program  of 
transitional  employment.  On-going 
support  services  must  include,  at  a 
minimum,  twice-monthly  monitoring  at 
the  work  site  of  each  individual  in 
supported  employment  to  assess 
employment  stability,  unless  the 
individuars  program  of  services 
provides  for  off-site  monitoring,  and. 
based  upon  that  assessment,  the 
coordination  or  provision  of  specific 
services,  at  or  away  from  the  work  site, 
that  are  needed  to  maintain  employment 
stability.  If  off-site  monitoring  is 
determined  to  be  appropriate,  it  must,  at 
a  minimum,  consist  of  two  meetings 
with  the  individual  and  one  contact  with 
the  employer  each  month;  and 

(iv)  Transitional  employment  means  a 
series  of  temporary  job  placements  in 
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competitive  work  in  an  integrated  work 
setting  with  on-going  support  services 
for  individuals  with  chronic  mental 
illness.  In  transitional  employment,  the 
provision  of  on-going  support  services 
must  include  continuing  sequential  job 
placements  until  job  permanency  is 
achieved. 

(2)  Time-limited  services  means  on- 
going support  services  provided  by  the 
grantee  with  funds  under  this  part — 

(i)  For  a  period  not  to  exceed  18 
months,  unless  a  longer  period  to 
achieve  job  stabilization  has  been 
established  in  the  individual's  program 
of  services,  before  an  individual  with 
severe  handicaps  makes  the  transition 
to  extended  services;  and 

(ii)  As  discrete  post-employment 
services  following  transition  in 
accordance  with  34  CFR  363.4(c)(3). 

(3)  Extended  sen'ices  means  on-going 
support  services  provided  by  a  State 
agency,  a  private  non-profit  organization 
or  any  other  appropriate  resource,  from 
fundi  other  than  funds  received  under 
this  part,  .part  361,  part  363.  or  part  376 
after  an  individual  with  severe 
handicaps  has  made  the  transition  from 
project  support. 


(Authority:  29  U.S.C.  777a(cl)) 

13.  Part  380  is  amended  by  adding  a 
new  subpart  C  consisting  of  §  380.20  to 
read  as  follows: 

Subpart  C— What  Post-Award 
Conditions  Must  Be  Met  by  a  Grantee? 

§  380.20    What  requirements  must  ■ 
grantee  meet  before  It  provides  for  ttie 
transition  of  an  Individual  In  supported 
employment? 

A  grantee  must  provide  for  the 
transition  of  an  individual  with  severe 
handicaps  to  extended  services  no  later 
than  18  months  after  placement  in 
supported  employment,  unless  a  longer 
period  is  established  in  the  individual's 
program  of  services,  and  only  if  the 
individual  has  made  substantial 
progress  toward  meeting  his  or  her 
hours-per-week  work  goal,  is  stabilized 
in  the  job,  and  extended  services  are 
available  and  can  be  provided  without  a 
hiatus  in  services. 

(Authority:  29  U.SC.  777a(d)) 

(FR  Doc.  92-14794  Filed  6-23-92;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Offlc«  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children's  Assistance  Act; 
Notice  of  Final  Program  Priorities  for 
Fiscal  Year  1992 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  Office  of 
Justice  Programs,  Justice. 
action:  Notice  of  final  priorities  for 
Fiscal  Year  1992  Research.  - 
Demonstration,  and  Service  Program 
and  merit  selection  criteria  under  the 
Missing  Children's  Assistance  Act 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  its  Fiscal  Year  1992  final 
program  priorities  for  making  grants  and 
contracts  under  section  405  of  title  IV 
(the  Missing  Children's  Assistance  Act) 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended.  42 
U.S.C.  5775.  Actual  program  solicitations 
will  be  published  within  30  days  and 
application  kits  will  be  available  at  that 
time. 

ADDRESSES:  All  inquiries  should  be 
directed  or  sent  to:  Director,  Missing 
and  Exploited  Children's  Program. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  633  Indiana 
Avenue  NW.,  Washington.  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Brown,  Program  Specialist,  at 
the  above  address.  Telephone  (202)  307- 
5911. 
SUPPLEMENTARY  INFORMATION: 

Responsibility  for  establlshln^^annual 
research,  demonstration,  anoservlce 
program  priorities  and  criteria  for 
making  grants  and  contracts  pursuant  to 
section  405  of  the  Missing  Children's 
Assistance  Act  rests  with  the 
Administrator  of  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention.  For 
FY  1992, 12  new  programs,  two  new 
awards  for  continuing  programs,  and  a 
program  funded  jointly  by  OJJDP  and 
the  National  Institute  of  Justice  (NIJ).  to 
be  administered  by  NIJ.  will  constitute 
all  final  section  405  priority  funding 
areas.  The  Administrator  Is  hereby 
announcing  these  final  priorities. 

During  FY  1992  other  new  programs, 
or  continuations  of  currently  funded 
programs,  may  also  be  funded  under 
sections  404  and  408  of  the  Missing 
Children's  Assistance  Act.  42  U.S.C. 
5773  and  5778.  Solicitations  to  fund  all 
new  title  IV  assistance  awards  in 
amounts  exceeding  $50,000  will  be 
announced  in  the  Federal  Register  and 
competitively  awarded.  Described 
below  are  discretionary  programs  being 
planned  for  funding  under  section  405  of 


the  Missing  Children's  Assistance  Act. 
Thereafter.  OJJDP  will  publish  in  the 
Federal  Register  and  make  available  for 
distribution  a  document  including  full 
program  announcements  of  those 
programs  labeled  "new  programs"  and 
the  appHcatlon  kit. 

Continuing  Programs  With  a  New 
Award 

Missing  and  Exploited  Children 
Comprehensive  Action  Program  (M/ 
CAP).  Up  to  $1,100,000 

This  Is  a  continuing  program  which 
requires  a  new  award.  The  original 
award  was  for  three  years.  The  Missing 
and  Exploited  Children  Comprehensive 
Action  Program  (M/CAP)  serves 
communities  by  helping  them  develop 
coordinated,  cooperative  procedures  for 
prevention  and  handling  of  missing, 
exploited  and  abused  children's  cases 
among  the  various  Institutions  involved. 
The  M/CAP  program  will  be  expanded 
to  facilitate  the  development  of 
additional  sites,  Including  developing 
host  sites  which  will  assist  in  the 
replication  of  the  program  in  satellite 
and  affiliate  sites.  New  program  staff 
and  training  specialists  will  be  added, 
as  well  as  at  least  one  technical  writer 
who  will  develop  training  monographs 
and  specialized  curriculum.  Through  the 
work  of  the  crime  analysis  units  of  the 
program  sites,  the  M/CAP  program  will 
publish  a  number  of  monographs  and 
technical  assistance  bulletins  on 
specialized  topics. 

Investigation  and  Prosecution  of 
Parental  Abduction  Cases.  $200,000 

This  Is  a  continuing  program  which 
requires  a  new  award.  The  purpose  of 
this  project  is  to  address  the  legal, 
jurisdictional  and  administrative  issues 
faced  by  prosecutors  in  cases  of  parent 
and  family  abductions.  Conducted  by 
the  National  District  Attorney's 
Association  (NDAA),  the  first  stages  of 
this  project  produced  legal  research. 
Including  (1)  a  review  of  relevant  case 
law  and  statutes.  (2)  the  collection  and 
review  of  existing  Information  on 
prosecutorial  handling  of  family 
abductions  and  related  issues,  and  (3)  a 
survey  of  prosecutors  to  identify 
effective  approaches  for  addressing 
Issues  in  the  area;  a  trial  manual;  and  a 
training  curriculum  for  prosecutors 
responsible  for  handling  family 
abduction  cases.  The  project  provided 
training  and  technical  assistance  to 
prosecutors  as  well  as  multidisclpllnary 
teams  and  developed  and  disseminated 
materials  to  facilitate  replication  of 
effective  approaches  for  Investigating 
and  prosecuting  parental  abduction 
cases. 


A  new  award  will  be  given  to  build 
upon  and  expand  the  parental  abduction 
training  for  prosecutors  projects.  The 
grantee  will  develop  and  provide 
training  on  the  national,  state  and  local 
levels  for  prosecutors  and  Investigators. 
Technical  assistance  will  be  made 
available  to  prosecutors  on  an 
individual  basis.  The  project  strategy 
also  calls  for  the  development  of 
additional  educational  and 
Informational  materials  which  can  be 
disseminated  to  the  field. 

New  Programs 

A  Study  to  Explore  Legal  Issues  and 
Barriers  to  Using  Schools,  Public 
Service  Agencies,  and  Hospitals  in 
Locating  Missing  Children.  $125,000 

This  project  will  involve  studying  the 
legal  issues  and  obstacles  now  facing 
parents,  attorneys,  law  enforcement 
agencies,  prosecutors  and  missing 
children  clearinghouses  In  gaining  the 
cooperation  of  schools,  hospitals  and 
other  public  agencies  in  the  search  for 
missing  children.  Abduction  cases, 
particularly  family  abductions.  Involve 
many  different  types  of  situations  and 
motivations.  In  many  cases,  the  effort  to 
strike  a  balance  between  the  need  to 
locate  and  recover  a  child  and  the  Issues 
of  confidentiality  and  right  to  privacy  is 
problematic.  Partlcidar  attention  will  be 
given  to  battered  women's  shelters,  as 
well  as  mental  health  professionals  and 
other  nonlegal  professionals  working  in 
the  public  or  private  sector  for  whom 
there  are  critical  confidentiality  and 
right  to  privacy  issues. 

This  study  will  attempt  to  Identify  the 
case  law  and  legislation  present  at  the 
Federal  level,  as  well  as  Stale  and  local 
levels,  that  Impact  on  these  Issues.  An 
examination  will  be  made  of 
certification,  licensing  criteria,  and 
professional  standards  of  conduct.  Also, 
the  project  should  present  suggested 
remedies  and  recommend  solutions 
where  appropriate  and  feasible. 

A  project  to  Examine  Newspaper 
Articles  on  Non-Family  Child 
Molestation.  Exploitation,  and  Abuse 
Cases.  $125,000 

Currently  there  Is  no  national  data 
collection  focused  on  the  number  of 
children  who  are  sexually  abused  by 
non-family  members  or  non-day-care 
givers  each  year.  Due  to  reporting 
methods,  the  lack  of  uniformity  and 
definition  of  charges,  and  the  lack  of 
national  data.  It  Is  difficult  to  know  how 
many  of  these  cases  of  child  molestation 
involve  the  abduction  of  children, 
including  short-term  abductions. 
Through  the  National  Center  for  Missing 
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and  Exploited  Children,  an  informal 
project  was  developed  utilizing 
newspaper  clippings  detailing 
conformed  cases  of  child  molestation  by 
non-family  members  collected  from  over 
forty  major  media  markets  over  a  four 
month  period.  The  first  month's 
clippings  alone  yielded  over  800  cases. 
Data  was  compiled  from  the  clippings 
on  32  case  characteristics,  including  the 
ages  of  the  offenders  and  the  victims, 
the  occupation  of  the  offenders,  the 
relationship  between  victim  and 
offender,  the  number  of  victims, 
previous  arrest  history,  involvement  of 
child  pornography,  probationary  status 
of  the  offender,  and  the  arresting 
charges. 

This  new  program  will  be  modeled  on 
the  earlier  short-term  project  and  will 
involve  tracking  data  on  a  more 
expansive  basis  and  over  a  one-year 
period  in  order  to  include  the  school  and 
vacation  cyde.  Data  gathered  should 
include  types  of  charges,  number  of 
offenses,  and  characteristic  information 
about  both  victims  and  perpetrctors. 
Particular  attention  should  be  pe'd  to 
examining  these  reports  for  abduction 
offenses  and  arresting  charges. 

The  prospective  grantee  should  plan 
to  utilize  the  best  available  sources, 
including  computer  networks,  newpaper 
clipping  services,  or  other  methods  to 
obtain  the  necessary  information.  In  all 
cases,  duplication  should  be  monitored 
so  that  cases  of  national  proportion  are 
not  entered  into  the  data  base  more  than 
once.  The  resulting  report  should  include 
basic  information  about  the  populations 
served  by  the  new  sources  utilized. 
After  the  compilation  of  cases  for  one 
year  are  entered,  they  should  be 
summarized  and  analyzed.  The  analysis 
is  not  expected  to  generalize  the 
problems  of  non-family  sexual  abuse, 
molestation  and  exploitation.  The 
grantee  may  also  examine  police  and 
prosecutors'  data  in  actual  cases  in 
selected  sites  to  compare  non-reported 
cases  with  reported  cases  and  to  assess 
the  accuracy  of  individual  news 
accounts.  The  fmal  report  should  also 
identify  potential  alternative  data 
collection  methods  and  approaches 
which  could  be  utilized  for  future  study 
of  the  incidence  of  non-family,  non- 
caregiver  sexual  abuse  and  exploitation 
of  children. 

f 

"Families  of  Missing  Children: 
Psychological  Consequences  and 
Promising  Interventions  ":  A  Study  To 
Resurvey  the  Respondents  in  the 
Original  Study.  $150,000 

The  purpose  of  this  resurvey  is  to 
determine  how  lasting  are  the 
psychological  effects  of  family  and  non- 
family  abductions  and  serious  runaway 


episodes  on  victims  and  families.  The 
findings  of  the  initial  "Psychological 
Consequences"  project  indicated  that  it 
is  appropriate  to  identify  two  traumas 
rather  than  the  one  associated  with  each 
missing  child  incident.  The  initial 
trauma  arises  when  the  child  is  taken, 
but  there  is  a  second  trauma  at  the  time 
of  resolution,  the  recovery  of  a  body  or  a 
child.  This  second  trauma  appears  to  be 
equal  to  or  more  profound  than  the  first. 

Since  the  the  two  events,  abduction 
and  recovery,  could  not  be  separated  by 
the  passage  of  considerable  time  due  to 
the  time  constraints  of  the  project 
period,  many  cases  had  not  been 
resolved  at  the  time  of  the  last  data 
collection.  Further  data  collection,  after 
either  one  year  or  18  months,  would 
increase  the  size  of  the  post-resolution 
sample  and  provide  better  information 
on  the  second  trauma. 

Justice  System  Processing  of  Child 
Maltreatment  Cases.  (A  Jointly 
Supported  Study  With  the  National 
Institute  of  Justice)  $250,000 

Approximately  2.5  million  cases  of 
suspected  child  maltreatment  were 
reported  in  1990.  These  increasing 
numbers  tax  both  child  protective 
services  and  the  justice  system  and 
demand  improvements  in  the  social 
service  and  legal  response  to  the 
problem.  While  rpany  child 
maltreatment  cages  are  handled  by  child 
protective  service  agencies,  the  more 
serious  cases  come  to  family  and 
domestic  relations  courts  for  the 
protection  of  the  child,  and  an 
increasing  number  involve  charging  the 
perpetrator  with  a  criminal  offense.  An 
indication  of  the  increasing  demand  of 
these  cases  on  prosecutors  is  seen  in  the 
results  of  a  recent  survey  in  which  90 
percent  of  the  prosecutors  report  child 
victim  cases  as  a  factor  in  the  rising 
number  of  felony  cases  filed  in  recent 
years. 

A  number  of  past  efforts  have 
addressed  the  effects  of  child  testimony 
on  sexually  abused  children,  explored 
sexual  abuse  case  processing  issues, 
examined  the  police  role,  and  discussed 
state-of-the-art  child  abuse  investigation 
and  prosecution  methods.  These  efforts 
provide  a  part  of  thebackground  for  the 
development  of  this  project  on  the 
tracking  of  child  maltreatment  cases 
from  the  point  of  official  justice  system 
entry  to  disposition.  Prospective  case 
studies  would  track  cases,  victims,  and 
perpetrators  through  law  enforcement, 
prosecution,  and  courts  to  case 
dispositions.  The  goals  of  the  project 
would  be  to  provide  a  description  of  the 
nature  and  dynamics  of  the  justice 
system  response  to  child  maltreatment 
and  to  inform  policy  and  improve 


practice  regarding  the  handling  of  these 
cases  in  the  child  protection  and  justice 
systems. 

OJJDP  has  transferred  funds  to  the 
National  Institute  of  Justice  for  this 
multi-site  study.  The  project  is  jointly 
supported  by  NIJ  and  OJJDP.  The 
solicitation  was  issued  by  NIJ  and  the 
closing  date  for  receipt  of  proposals  was 
May  27, 1992. 

Model  Sentencing  and  Custody 
Guidelines  in  Parental  Abduction  Cases. 
$125,000 

Recent  OJJDP-sponsored  studies  on 
the  legal  obstacles  to  the  recovery  of 
parentally  abducted  children  and  on  the 
psychological  impact  of  abduction  on 
children  and  families  show  that  child 
victims  of  family  abductions  experience 
more  trauma  and  long-term  disturbances 
than  is  commonly  believed.  One  study 
found  that  almost  eighty  percent  of 
abducting  parents  were  motivated  by 
anger  and  revenge  against  the  other 
parent  and  attempted  to  use  their 
children  to  control  and  attack  the 
opposing  parent.  Some  parents  were 
fleeing  abuse  directed  at  either 
themselves,  their  child,  or  both  and 
needed  protection.  Regardless  of 
whether  an  abduction  is  prompted  by 
frustration  with  unsatisfactory  custody 
or  visitation  arrangements  or  by  a  desire 
to  punish  or  control  the  other  parent, 
many  abducting  parents  intentionally  or 
unintentionally  inflict  serious  emotional 
or  physical  harm  upon  their  children. 
OJJDP-sponsored  studies  indicate  that 
few  abductors  are  being  prosecuted  or 
are  receiving  sentences  of  any  kind. 
Consequently,  in  many  jurisdictions,  law 
enforcement  involvement  in  these  cases 
is  infrequent  and  inconsistent.  Legal 
outcomes  differ  greatly  from  state  to 
state.  Guidelines  should  be  developed 
so  that  judges  have  information  that 
would  enable  them  to  identify  and 
address  a  wide  range  of  cases  with 
varying  motivations  and  consequences 
to  the  child.  Examples  of  the  factors  to 
be  considered  include  changing  a  child's 
name,  depriving  the  child  of  stable 
schooling,  physical  or  se'xual  abuse, 
emotional  and  physical  (including 
medical]  neglect,  and  lying  to  the  child 
by  telling  it  that  the  other  parent  does 
not  want  it  or  is  dead.  The  information 
should  be  specifically  directed  to  the 
complex  concerns  facing  judges  and 
court  personnel,  such  as  the  types  of 
situations  in  which  abduction  is  likely  to 
reoccur,  a  history  of  domestic  violence 
exists,  there  are  circumstances  in  which 
child  custody  might  be  granted  to  the 
abducting  parent,  and  what  visitation 
options  and  circumstances  guiding  them 
will  be  permitted  after  the  recovery  of 
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the  child.  Along  with  development  and 
testing  of  training  for  judges,  the  project 
would  develop  a  bench  book  for  judges 
as  well  as  a  series  of  articles  for 
publication  and  dissemination  to  judges 
and  prosecutors. 


Model  Treatment  Approaches  and 
Training  Materials  for  Mental  Health 
Professionals  Working  with  Families  of 
Missing  Children.  $200,000 

"The  Families  of  Missing  Children: 
The  Psychological  Consequences  and 
Promising  Interventions"  study  found 
that  the  vast  majority  of  families  of 
missing  and  recovered  children  do  not 
receive  any  mental  health  services  even 
though  the  experience  of  having  a  child 
abducted  inflicts  significant  trauma 
upon  the  victim  and  the  family  members 
left  behind.  Only  a  limited  number  of 
criminological  and  psychological  studies 
have  specifically  addressed  missing 
children  and  their  families.  Previous 
studies  have  generally  reported  that 
there  are  profound  negative  effects  that 
result  from  the  missing  experience. 
While  the  severity  of  trauma  suffered  by 
victims  and  families  of  non-family 
abduction  is  more  easily  recognizable, 
children  and  left-behind  parents 
involved  in  parental  abductions  also 
suffer  high  levels  of  trauma  and  long- 
term  distress.  Geoffrey  L  Greif  and 
Rebecca  L  Hegar  (School  of  Social 
Work,  University  of  Maryland  at 
Baltimore),  authors  of  an  article  entitled 
"Parents  Whose  Children  are  Abducted 
by  the  Other  Parent:  Imphcations  for 
Treatment",  based  upon  a  national 
survey,  reported  that  children  are 
usually  abducted  by  a  parent  during  or 
after  the  breakup  of  a  marriage  or 
relationship.  As  a  consequence,  in 
addition  to  the  trauma  ensuing  from  the 
loss  of  the  child,  the  parent  must  also 
deal  with  other  stressful  factors 
stemming  from  the  marital  or 
relationship  breakup.  The  literature 
review  conducted  in  conjunction  with 
this  study  found  that  there  is  a  dearth  of 
experience  and  knowledge  and  almost 
no  research  on  abduction  trauma  and 
reactions  of  famiUes  to  having  a  child 
abducted.  Thus,  parents  who  do  seek 
mental  health  assistance  are  not  likely 
to  find  a  therapist  with  any  experience 
in  either  non-family  or  family  abduction 
trauma. 

Given  the  void  in  experience, 
information,  and  research  on  the 
psychological  trauma  associated  with 
child  abduction,  the  purpose  of  this 
program  is  to  develop,  test,  and  refine 
model  treatment  approaches  £ind 
training  materials  for  use  by  mental 
health  professionals  in  stabilizing  family 
'jnits  upon  recovery  of  missing  children, 
and  supporting  the  members  of  these 


family  units  and  the  returned  child  to 
recover  effectively  from  the  associated 
emotional  trauma.  While  the  desL'ability 
of  developing  research-based  treatment 
approaches  is  irrefutable,  given  the 
immediate  need  for  professionally 
structured  treatment  programs,  the 
strategy  anticipated  for  development  of 
these  model  programs  anticipates  an 
eclectic  approach.  Program  models 
should  be  developed  which  are  based 
upon  a  combination  of  treatment 
approaches  which  have  been 
determined  to  be  effective  in  cases 
involving  child  protection,  family 
violence,  gross  family  dysfunctioning. 
court  ordered  placement  of  children, 
familial  incest,  and  marital  conflict 
accompanied  by  serious  violence. 
Treatment  with  families  of  soldiers 
missing  in  action  should  also  be 
explored  to  determine  if  effective 
approaches  were  developed. 

The  end  product  should  be  the 
development  of  two  to  three  model 
treatment  approaches  which  can  be 
tested  in  the  second  and  third  years  of  a 
three  year  project  period,  along  with 
replication  manuals,  training  curricula, 
and  articles  for  publication. 


Program  to  Develop  Techniques  for 
Interviewing  Adolescent  Victims  of 
Sexual  Exploitation  and  Sexual  Abuse, 
up  to  $125,000 

Interviewing  adolescent  victims  of 
sexual  abuse  and  exploitation  requires 
particular  skills  and  techniques.  There  is 
little  literature  or  training  available  in 
the  field  to  instruct  law  enforcement 
personnel  and  medical  and  direct 
service  providers  on  how  to  conduct 
interviews  with  the  adolescent  victim. 
However,  individual  practitioners  in 
various  police,  prosecutorial,  health,  or 
related  agencies  have  developed 
considerable  proficiency  in  dealing  with 
young  victims.  Their  expertise  could  be 
harnessed  to  train  others.  In  order  to 
expand  the  availability  of  information 
and  training  in  this  area.  OJJDP  will 
sponsor  an  assessment  of  existing 
training  resources  and  of  further  training 
needs  pertaining  to  this  topia  The 
project  should  cover  the  protocol  for 
conducting  the  interviews  and  the 
distinctions  between  the  first  responder 
interview,  the  investigative  interview, 
and  the  therapeutic  interview.  Joint 
investigative  interviewing  by  law 
enforcement  personnel  and  child 
protective  services  should  also  be 
addressed.  The  material  is  expected  to 
cover:  (1)  Interviewing  techniques, 
including  types  and  purposes;  (2) 
essential  elements  of  sexual  exploitation 
and  abuse  investigations;  and  (3) 
essential  elements  of  adolescent 
psychology  and  behavior.  The  grantee  is 


expected  to  draw  on  the  expertise  of 
experienced  law  enforcement 
investigators  and  others  who  have 
developed  special  skills  in  interviewing 
adolescent  victims.  End  products  would 
include  a  training  curriculum  and 
monograph,  as  well  as  a  listing  of 
resources  and  practitioners  with 
particular  expertise,  all  of  which  could 
be  added  to  existing  investigative 
training  courses. 

Resource  Handbook  of  Victim  Services 
and  Assistance  for  Missing  and 
Exploited  Children  and  Their  Families. 
$60,000 

"The  Families  jof  Missing  Children: 
The  Psychological  Consequences  and 
Promising  Interventions"  study  found 
that  the  vast  majority  of  families  of 
missing  and  recovered  children  do  not 
receive  mental  health  services  or  other 
victims  services  and  resources  even 
though  the  experience  of  having  a  child 
abducted  inflicts  significant  trauma 
upon  both  the  victims  and  the  family 
members  left  behind.  Families  of  missing 
and  recovered  children  can  (1)  enhance 
their  personal,  marital,  and  family 
stability  during  this  crisis  when  they 
know  what  constitutes  expected  or 
normative  reactions  of  child  loss;  (2) 
improve  the  parent-child  relationship 
when  they  know  the  child's  experience 
during  the  event  and  after  recovery;  and 
(3)  Insure  their  understanding  of  ongoing 
needs  of  the  non-missing  children  in  the 
family  when  they  know  sibling  reaction 
to  child  loss.  This  project  would  develop 
and  publish  a  specialized  handbook 
designed  to  enable  families  and  victims 
to  recognize  the  personal  needs  and  the 
needs  of  their  family  members  and  to 
identify  and  access  services  available 
on  a  local.  State,  and  national  basis. 
This  publication  will  include 
information  on  the  types  of  victim 
compensation,  e.g.,  local.  State  and 
federal  funding,  a  listing  of  national 
support  organizations  for  families  and 
victims,  as  well  as  information  on 
selecting  a  therapist.  Dissemination  of 
this  publication  to  families  of  missing 
children  will  be  primarily  through  the 
National  Center  for  Missing  and 
Exploited  Children,  missing  children     ■ 
State  clearinghouses,  and  other  public 

and  private  organizations  serving  child 

victims  and  their  families. 


Symposium  on  International  Child 
Abductions.  $200,000 

The  Hague  Convention  is  an 
international  treaty  governing  the  return 
of  internationally  abducted  children.  It 
was  negotiated  in  1980  and  has  been 
ratified  by  a  number  of  countries, 
including  the  United  States  in  1968.  The 
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Hague  Convention  sets  international 
policy  condemning  parental  abduction 
and  seeks  promptly  to  restore  children 
to  their  pre-abduction  circiunstances, 
thus  limiting  the  harm  they  suffer  as  a 
result  of  the  abduction.  It  also  provides 
international  laws  and  procedures  for 
the  resolution  of  these  difficult  disputes. 
Despite  the  adoption  of  the  Hague 
Convention  by  many  countries  and  the 
success  in  recovering  children  under  the 
convention,  international  child 
abduction  still  poses  complicated 
problems  for  parents,  governments  and 
other  agencies  involved  in  the  location 
and  recovery  of  these  children.  There  is 
a  lack  of  knowledge  and  information 
about  recovering  children  under  the 
Hague  Convention  and  other  resources 
available  to  assist  in  international  child 
abduction  cases.  The  grantee  would 
work  cooperatively  with  the  U.S. 
Department  of  State's  Office  of  Consular 
Services,  the  National  Center  for 
Missing  and  Exploited  Children, 
Interpol,  and  others  to  convene  a  forum 
of  practitioners  to  examine  current 
issues  regarding  international 
abductions,  the  obstacles  for  locating 
and  recovering  abducted  children  In  a 
world-wide  arena,  and  progress  in  the 
adoption  and  implementation  of  the 
Hague  Convention.  The  symposium 
should  be  planned  for  mJd-1993  to  follow 
an  international  meeting  of 
representatives  of  Hague  Convention 
Central  Authorities  scheduled  for 
January  of  1993.  An  expected  outcome  of 
this  forum  would  be  the  publication  of  a 
series  of  reports  indicating  directions  for 
future  study,  training  and  information 
dissemination. 

A  Program  To  Develop  Training, 
Technical  Assistance  and  Product 
Resources  Based  Upon  the  Findings  of 
OJJDP's  Congressionally  Mandated 
Study  on  the  "Legal  Obstacles  to  the 
Recovery  and  Return  of  Parentally 
Abducted  Children".  $300,000 

The  three  key  obstacles  to  the 
recovery  of  parentally  abducted 
children  identified  in  the  interim 
Congressional  report  were:  (1)  Lack  of 
knowledge  of  applicable  law  on  the  part 
of  judges  and  attorneys;  (2)  lack  of 
compliance,  even  when  knowledgeable; 
and  (3)  lack  of  uniformity  and  specificity 
in  State  laws.  The  Hnal  report,  due  in 
June  of  1992,  will  make 
recommendations  for  removing  legal 
obstacles  and  improving  interstate  and 
inter-jurisdictional  cooperation  in 
parental  abduction  cases.  This  project 
would  develop  materials  for  different 
audiences  and  create  cooperative 
arrangements  with  existing 
organizations  to  disseminate  these 
materials,  including  training  materials. 


Target  audiences  would  include  parents, 
lawyers,  judges,  law  enforcement 
personnel,  prosecutors,  and  public  and 
private  missing  children's  organizations. 
Training  could  also  focus  on  utilizing  a 
multi-agency  approach  to  parental 
abduction  cases.  Model  State  statutes 
would  also  be  developed  and 
disseminated  and  would  possible 
include  a  conference  for  State  legislative 
sta^s. 

Specific  products  would  be  a  written 
bench  book  for  judges,  a  booklet  of 
practice  tips  for  attorneys  in  family  law, 
information  for  parents  on  how  best  to 
cooperate  with  their  lawyers, 
development  of  a  written  protocol  for 
law  enforcement  for  both  civil  and 
criminal  cases,  a  fifty  State  directory  of 
relevant  State  statutes  and  case  law  (on 
disk),  and  possibly  written  procedures 
for  establishing  a  child  custody  registry. 
In  addition,  assistance  needs  to  be 
available  to  left-behind  parents  so  that 
they  can  find  attorneys  who  can 
adequately  and  knowledgeably 
represent  them.  The  program  would 
develop  a  directory  and  possibly  a 
nationwide  attorney  referral  system 
specific  to  parental  abductions  and 
enforcement  of  child  custody  orders. 

A  Program  To  Develop  and  Disseminate 
a  Series  of  Training  Videos  on  Basic 
Techniques  for  Investigating  Missing. 
Exploited  and  Abused  Child  Cases  for 
Law  Enforcement,  $200,000 

The  vast  majority  of  law  enforcement 
agencies  employ  less  than  ten  officers. 
These  law  enforcement  officers  have 
few  opportunities  or  resources  to  receive 
specialized  training  in  the  investigation 
of  child  maltreatment  cases.  In  order  to 
provide  needed  information  to  these 
smaller  departments,  OJJDP  plans  to 
develop  an  integrated  training  course 
package  which  would  include  a  series  of 
training  videotapes  on  the  investigation 
of  such  child  maltreatment  issues  as 
physical  abuses,  sexual  abuse,  missing 
children  (including  parental  abductions), 
exploited  children,  offender  profiles,  and 
child  fatalities.  This  project  would  also 
design  and  implement  a  plan  for 
regional,  and  possibly  national, 
dissemination,  utilizing  cable  and 
teleconferencing  networks.  Related 
topics  to  be  addressed  in  training 
videotapes  would  include  cases 
management,  techniques  for 
interviewing  child  victims  and  suspects, 
and  interacting  with  social  service, 
medical,  and  mental  health 
professionals.  The  curriculum  would 
focus  on  basic  information  and 
techniques.  In  addition  to  the  series  of 
training  videotapes,  there  would  be  a 
small  publication  or  pocket  card  listing 
national  and  regional  resources  for  law 


enforcement  agencies  on  available 
training,  information,  and  technical 
assistance  on  cases  of  abused, 
exploited,  and  missing  children. 

Funding  Support  for  Specific  Program 
Development  for  Missing  Children  State 
Clearinghouses,  up  to  $250,000 

The  goal  of  this  project  is  to  assist 
State  missing  children  clearinghouses  to 
strengthen  their  role  within  their  State 
through  the  development  of  specific 
projects  relating  to  missing  and 
exploited  children.  These  projects  could 
include  programs  such  as  the 
development  of  a  statewide  listing  of 
investigators  specializing  in  missing 
and/or  exploited  child  cases;  the 
development  and  implementation  of  a 
training  curriculum  designed  for  law 
enforcement  personnel  on  investigating 
missing  child  cases,  including  utilizing 
and  interfacing  with  their  State 
clearinghouse,  community  education 
and  prevention  programs;  or  the 
development  of  a  network  of  volunteers 
within  the  State  who  have  experience 
and  background  in  providing  services 
for  the  parents  of  missing  or  exploited 
children.  OJJDP  will  also  consider 
submissions  of  original  programs 
designed  to  improve  the  service 
capabilities  of  the  State  clearinghouse. 

OJJDP  anticipates  providing  several 
grants  to  individual  clearinghouses  to 
develop  the  special  programs  and 
products  detailed  above.  The  grantees 
would  be  encouraged  to  develop  their 
programs  in  formats  which  could  serve 
as  models  for  other  State  clearinghouses 
around  the  country. 

Discussion  of  Comments 

In  response  to  the  Federal  Register. 
Notice  of  March  18, 1992,  OJJDP 
received  19  letters.  Most  (17)  of  the 
letters  specifically  recommended 
continuation  of  the  parental  abduction 
prosecution  project.  One  letter 
supported  the  case  tracking  study  begin 
proposed  jointly  by  OJJDP  and  NIJ,  and 
this  letter  was  forwarded  to  NIJ  for 
review.  One  organization  was  generally 
favorable  towards  the  overall  program 
while  making  suggestions  for 
improvements  in  a  number  of  specific 
programs.  OJJDP  is  very  appreciative  of 
these  thoughtful  comments  and  will  take 
Into  account  all  suggestions  and 
recommendations.  Specific  changes  will 
be  reflected  in  the  forthcoming 
solicitations  for  proposals. 

Comment:  17  letters  recommended 
that  OJJDP  continue  to  fund  without 
disruption  specific  training  for 
prosecutors  and  investigators  on 
handling  family  abduction  cases.  All  of 
the  respondents  commented  on  the  great 
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need  for  information  and  training  in  this 
area  and  mentioned  that  this  is  the  only 
national  project  providing  technical 
assistance  and  high  quality  training  for 
prosecutors  and  investigators. 

OJJDP  response:  For  the  past  three 
years,  OIJDF  funded  the  National 
District  Attorney's  Association  (NDAA) 
to  develop  training  and  technical 
assistance  for  prosecutors  in  the  area  of 
parental  abductions.  OJJDP  believes  this 
project  has  been  a  valuable  program 
and  plans  to  continue  to  provide 
specialized  training  for  prosecutors  and 
investigators.  OJPP  agrees  to  provide 
new  funding  in  fiscal  year  1992  in  order 
to  ensure  continuity  for  this  program. 

Comment:  OJJDP  received  one  letter 
commenting  upon  the  project  to  explore 
legal  Issues  and  barriers  to  using 
schools,  public  service  agencies  and 
hospitals  in  locating  missing  children.  It 
suggested  that  OJJDP  not  make  the 
assumption  that  these  legal  barriers 
should  be  overcome  and  allow  for  the 
need  to  also  respect  the  intent  of 
policies  providing  confidentiabty  and 
rights  to  privacy.  It  suggested  that 
battered  women's  shelters  be  included 
as  a  type  of  public  agency  to  be 
examined,  as  well  as  issues  relating  to 
the  confidentiality  of  nonlegal 
professionals  working  in  the  private  or 
public  sector,  such  as  mental  health 
professionals.  It  also  suggested  that  this 
project  include  legal  research  on  Federal 
and  State  laws  impacting  on  these 
issues  and  an  examination  of 
certification  and  hcenaing  criteria  and 
professional  standards  of  conduct. 

OJJDP  response:  OJJDP  concurs  that 
the  focus  of  this  project  should  allow  for 
a  balance  between  the  need  to  locate 
and  recover  a  child  and  the  issues  of 
confidentiality  and  the  right  to  privacy. 
This  balance  is  appropriate  and 
essential  given  the  varied  nature  of 
family  abductions. 

Comment  One  respondent  questioned 
the  necessity  for  funding  a  resurvey  of 
the  original  subject  families  included  in 
the  "Psychological  Consequences" 
study. 

OJJDP  response:  The  recently 
completed  "Psychological 
Consequences"  study  produced  relevant 
findings  regarding  the  nature  of  the 
trauma  and  stress  experienced  by 
children  and  families  involved  in 
abductions  and  some  runaway  episodes. 
The  study  indicated  that  these  families 
often  experienced  two  traumas,  one 
related  to  the  actual  abduction  and 
period  when  the  child  was  gone  and  a 
second  trauma  at  the  time  of  recovery  or 
resolution.  These  findings  point  out  the 
need  for  training  and  resources  for 
mental  health  professionals  who  may 
assist  these  victims  and  families,  a 


project  also  included  in  the  proposed 
priorities  for  FY  1992  (see  "Model 
Treatment  Approaches  and  Training 
Materials  for  Mental  Health 
Professionals  Working  with  Families  of 
Missing  Children").  What  is  unknown, 
however,  is  how  long  these  families 
experience  distress  following  the 
abduction  and  resolution.  Due  to  the 
limited  follow-up  period  of  the 
psychological  impact  study,  a  number  of 
the  cases  were  unresolved  at  the  time 
the  project  ended.  OJPP  believes  there 
IS  value  in  continuing  to  query  these 
families  to  see  how  long  lasting  are  the 
effects  and  to  assess  the  implications  for 
long-term  treatment. 

Comment:  One  respondent  suggested 
that  OJJDP  expand  the  project  to 
provide  support  for  State  missing 
children  clearinghouses  by  providing 
training  for  staff  and  personnel. 

OJJDP  response:  Through  the  National 
Center  for  Missing  and  Exploited 
Children  (NCMEC)  and  other  OJJDP- 
supported  research  and  demonstration 
projects,  training  and  technical 
assistance  is  being  provided  to  State 
missing  children  clearinghouses.  A 
project  is  underway  to  provide  computer 
technology  to  the  State  clearinghouses 
which  wUl  link  them  to  each  other  and 
NCMEC  OJJDP  also  plans  to  establish 
computer  age-progression  labs  in 
selected  State  clearinghouses.  The 
project  described  in  this  program  plan 
will  provide  direct  funding  support  to 
selected  clearinghouses  to  strengthen  or 
expand  their  capabilities  by 
development  of  specific  programs  which 
could  also  serve  as  model  programs  for 
other  State  clearinghouses. 

Comment:  One  respondent 
commented  that  none  of  the  priorities 
relates  to  the  problem  of  family  violence 
and  missing  children  and  suggested  that 
it  is  an  area  which  deserves  greater 
attention. 

OJJDP  Response:  OJJDFs  strategy  is 
to  address  the  issues  of  family  violence 
within  the  context  of  all  relevant  current 
and  future  programs.  Including  research, 
demonstration,  and  training  and 
technical  assistance  programs  for 
professionals  with  responsibilities  for 
missing  child  cases.  In  particular,  two 
studies  funded  in  FY  1991  are  examining 
carefully  the  issues  of  domestic  violence 
In  parental  abduction  cases.  They 
include  a  study  of  risk  factors  and 
promising  interventions  in  parental 
abduction  cases  and  a  project  which 
provides  an  additional  analysis  of  the 
original  "National  Incidence  Study  on 
Missing.  Abducted,  Runaway,  and 
Thrownaway  Children"  (NISMART) 
data.  In  addition,  the  Parental 
Abduction  Prosecution  Project  is 
currently  producing  a  monograph  on 


issues  relating  to  investigation  and 
prosecution  of  cases  involving 
allegations  of  child  abuse  and  domestic 
violence.  Before  funding  any  other  major 
projects  relating  to  these  issues,  OJJDP 
would  like  to  examine  the  initial 
findings  of  studies  and  projects 
currently  underway.  Another  FY  1991 
grant  to  the  nonprofit  organization. 
Child  Fmd.  Inc..  which  provides  support 
for  their  mediation  program  to  prevent 
parental  abductions.  %vill  also  target 
situations  where  domestic  violence  has 
played  a  role.  Also.  OJJDP  is  exploring 
potential  documents  dealing  with  family 
violence  issues  and  parental  abduction 
for  publication  and  dissemination. 

Comment:  One  letter  questioned  the 
need  to  include  law  enforcement 
agencies  in  multi-disciplinary  training 
on  the  reunification  of  missing  children 
and  suggests  that  training  for  mental 
health  professionals  will  be  covered  in 
the  "Treatment  Approaches"  project. 

OJJDP  Response:  The  "Reunification 
of  Missing  Children  Project"  found  that 
in  all  of  the  cases  of  recovered  children 
in  the  project  sample,  reunification 
meetings  were  extremely  brief  with  no 
set  goals  or  plans.  Mental  health 
professionals  had  virtually  no 
involvement  in  the  reunification 
meetings.  Most  of  these  meetings 
occurred  in  poHce  stations  or 
transportation  depots.  In  almost  all 
cases,  law  enforcement  personnel  were 
the  only  non-family  members  present  at 
the  time  of  reunification  and  were 
expected  to  manage  the  meetings 
without  special  training  or  technical 
assistance  support.  The  primary  goal  of 
reunification  training  and  technical 
assistance  is  to  target  the  first 
responders  (usually  law  enforcement 
personnel)  to  encourage  the 
development  or  accessing  of  multi- 
agency  response  teams  for  the  purpose 
of  approaching  the  recovery  and 
reunification  of  a  missing  child  with  a 
coordinated  plan.  A  second  goal  is  to 
encourage  and  assist  missing  children 
clearinghouses  and  nonprofit 
organizations  to  develop  information 
and  reunification  assistance  programs. 
OJJDP  has  decided  to  develop  and 
operate  this  program  through  its 
coop>erative  agreement  with  the 
National  Center  for  Missing  and 
Exploited  Children  (NCMEC).  As  the 
national  clearinghouse  and  resource 
center  on  missing  and  exploited 
children.  NCMEC  is  the  logical  place  to  , 
establish  a  primary  ongoing 
reunification  assistance  component. 
This  project  will  involve:  (1)  The 
development  and  dissemination  of  a 
monograph  for  professionals  involved  in 
the  recovery  and  reunification  of 
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missing  children  with  their  families;  (2) 
development  of  specialized  training 
programs  and  technical  assistance  for 
law  enforcement  agencies.  State 
clearinghouse  personnel,  social  services 
agencies,  and  nonprofit  organizations; 
and  (3)  development  of  a  nationwide 
network  of  resources  for  reunification 
services  and  assistance. 
Getald  P.  Qerry)  Regier, 
Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
(FR  Doc.  92-14777  Filed  6-23-92;  8:45  am] 
MLUMQ  CODE  4410-1>-W 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  282 


[RIN  1810-AA62] 

Terrttorles  and  Freely  Associated 
States  Educational  Grant  Program 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Secretary  proposes  to 
amend  chapter  U  of  title  34  of  the  Code 
of  Federal  Regulations  (CFR).  containing 
regulations  for  the  Office  of  Elementary 
apd  Secondary  Education  of  the 
Department  of  Education  (Department), 
to  add  a  new  part  282.  The  new  part 
would  include  regulations  for  the 
Territories  and  Freely  Associated  States 
Educational  Grant  Program  authorized 
by  section  1005(a)(3)  of  chapter  1  of  title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  as  added  by 
section  802(a)  of  the  National  Literacy 
Act  of  1991.  Public  Law  102-73.  These 
proposed  regulations  would  provide 
standards  and  requirements  for  the 
administration  of  that  program. 
DATES:  Comments  must  be  received  on 
or  before  August  10, 1992. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Alicia  Coro,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room'2071.  VVashington. 
DC  20202-6246. 

FOR  FURTHER  INFORMATION  CONTACT. 
ZuUa  Toney,  Telephone:  (202)  401-1154. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  Section 
1005(a)(3)  of  chapter  1  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  added  by 
section  802(a)  of  the  National  Literacy 
Act  of  1991,  provides  for  a  program  of 
competitive  grants  to  local  educational 
agencies  (LEAs)  in  named  Territories 
and  Freely  Associated  States.  LEAs  in 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Palau.  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands  are  eligible  for  grants 
under  the  program.  The  grants  may  be 
used  for  educational  purposes  as 
described  in  section  1005(a)(3)(C)  of  the 
Act.  Section  1005(a)(3)(B)  of  the  Act 
establishes  a  formula  for  determining 
the  amount  of  the  chapter  I 
appropriations  to  be  reserved  for  the 
program. 


A  special  requirement  of  this  program 
is  that  the  regional  educational 
laboratory  for  the  Pacific  region  conduct 
the  competition  and  recommend  to  the 
Secretary  the  applications  that  should 
be  funded.  The  contract  to  operate  the 
educational  laboratory  for  the  Pacific 
region  is  currently  held  by  the  Pacific 
Region  Educational  Laboratory  (PREL), 
located  in  Honolulu,  Hawaii. 

These  regulations  would  establish  the 
role  of  PREL  with  respect  to  the  program 
in  somewhat  greater  detail  than  the 
statute.  The  proposed  regulations  would 
provide  that  PREL  receive  applications 
for  grants,  conduct  the  competition  using 
a  peer  review  system,  and  make 
recommendations  to  the  Secretary 
regarding  the  award  of  the  grants.  The 
Secretary  would  consider  these 
recommendations  in  accordance  with 
the  evaluation  criteria  contained  in  the 
regulations.  PREL  would  be  authorized 
to  provide  technical  assistance  and  to 
serve  as  fiscal  agent  for  a  grantee  under 
the  limitations  contained  in  the 
proposed  regulations. 

These  proposed  regulations  would 
describe  the  requirements  and 
standards  for  the  administration  of  the 
Territories  and  Freely  Associated  States 
Educational  Grant  Program.  More 
particularly,  the  regulations  provide 
guidance  and  requirements  regarding 
the  general  provisions  applicable  to  the 
program,  the  kinds  of  projects  the 
Secretary  assists  under  the  program, 
how  applicants  apply  for  grants,  and  the 
procedures  the  Secretary  uses  in  making 
grants,  including  the  criteria  and  other 
factors  that  the  Secretary  uses  in 
evaluating  applications.  In  the 
development  of  these  proposed 
regulations,  the  Department  has 
consulted  with  PREL  $3.8  million  is 
reserved  for  the  program  in  fiscal  year 
1992. 

This  program  provides  support  to  the 
Territories  and  Freely  Associated  States 
for  activities  that  will  enable  students  to 
make  progress  toward  achieving  the 
high  levels  of  educational  performance 
envisioned  byMhe  National  Education 
Goals.  Funds  available  under  the 
program  may  be  used  by  grantees  to 
carry  out  many  of  the  specific  activities 
outlined  in  AMERICA  2000.  the 
President's  strategy  for  moving  the 
Nation  toward  achievement  of  the  goals 
by  the  year  2000. 

The  appendix  to  the  proposed 
regulations  answers,  for  the  guidance  of 
applicants,  questions  posed  during  the 
development  of  the  proposed  regulations 
that  are  not  reflected  in  the  text  of  the 
proposed  part  282. 


Executive  Order  12291 


These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  regulations  because  they  do  not 
meet  the  criteria  for  major  regulations 
established  in  the  order.  | 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  These 
proposed  regulations  are  intended  to 
implement  statutory  provisions  and  are 
designed  to  provide  maximum  flexibility 
in  the  administration  of  the  program  in 
question. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
2040.  400  Maryland  Avenue,  SW.. 
Washington.  DC.  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays.  To  assist  the  Departmenfin 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 
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List  of  Subjects  in  34  CFR  Part  282 

Education.  Elementary  and  secondary 
education.  Grant  programs— education. 

Dated:  June  18. 1992. 
Lamar  Alexander.  r 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  has  not  been  assigned) 

The  Secretary  proposes  to  amend  title 
34  of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  282  to  read  as 
follows: 

PART  282— TERRITORIES  AND 
FREELY  ASSOCIATED  STATES 
EDUCATIONAL  GRANT  PROGRAM 

Subpart  A — General 

282.1  What  is  the  Territories  and  Freely 
Associated  States  Educational  Grant 
Program? 

282.2  Who  is  eligible  to  receive  a  grant? 

282.3  What  regulations  apply  to  the 
program? 

282.4  What  definitions  apply  to  the 
program? 

Subpart  B— What  Kinds  of  Projects  Does 
ttie  Secretary  Assist  Under  this  Program? 

282.11  What  activities  are  eligi'jle  for 
assistance? 

282.12  What  school  improvement  and 
reform  activities  may  the  grantee 
conduct  under  $  282.11(e)7 

282.13  What  limitations  apply  to  the  use  of 
funds  under  this  program? 

282.14  What  priorities  may  the  Secretary 
establish?! 

Subpart  C— How  Does  One  Apply  for  A 
Grant? 

282.21     How  does  a  local  educational  agency 
apply  for  a  grant  under  this  program? 

Subpart  D— How  Does  the  Secretary  Make 
A  Grant? 

282.31  How  is  a  competition  for  an  award 
conducted  for  this  program? 

282.32  How  does  PREL  conduct  a 
competition? 

282.33  How  does  the  Secretary  select 
applications  for  funding? 

282.34  How  does  the  Secretary  evaluate  an' 
application? 

282.35  What  selection  criteria  does  t.he 
Secretary  use? 

282.36  To  what  extent  is  equitable 
geographic  distribution  considered? 

Subpart  E— What  Conditions  Must  be  Met 
for  A  Grantee? 

282.4(^    Do  applicable  laws  and  regulations 
govern  LEAs  that  receive  grants? 

282.41  May  a  grantee  use  a  fiscal  agent? 

282.42  Under  what  circumstances  does  the 
Secretary  make  continuation  awards? 

282.43  What  reports  may  the  Secretary 
require? 

Authority:  20  U.S.C.  2711(a)(3). 


Sut>part  A— General 

§282.1    What  ts  the  Tenitortes  and  Freely 
Associated  States  Educational  Grant 
Program? 

The  Territories  and  Freely  Associated 
States  Educational  Grant  Program  is 
designed  to  provide  financial  assistance 
in  the  form  of  competitive  grants  to  local 
educational  agencies  (LEAs)  in  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands.  Palau.  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  the  Marshall  Islands.  The 
grants  may  be  used  for  educational 
purposes  as  described  in  §  282.11. 

(Authority:  20  U.S.C.  2711(a)(3)) 

§  282.2    Who  Is  eligible  to  receive  a  grant? 

A  local  educational  agency  (LEA)  in 
any  one  of  the  following  jurisdictions  is 
eligible  to  receive  a  grant. 

(a)  Guam. 

(b)  American  Samoa. 

(c)  The  Commonwealth  of  the 
Northern  Mariana  Islands. 

(d)  Palau. 

(e)  The  Federated  States  of 
Micronesia. 

(f)  The  Republic  of  the  Marshall 
Islands. 

(Authority:  20  U.S.C.  2711(a)(3)) 

§  282.3    What  regulations  apply  to  the 
program? 

The  following  regulations  apply  to  the 
Territories  and  Freely  Associated  States 
Educational  Grant  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  part  75  (Direct  Grant 
Programs),  except  that  34  CFR  75.720(b) 
regarding  the  frequency  of  certain 
reports  does  not  apply. 

(2)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CP'R  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  282. 

(Authority:  20  U.S.C.  2711(a)(3)r 


§282.4    What  deflnWofw  apply  to  the 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
deRned  in  34  CFR  part  77: 
Applicant 

Application 

Department 

EDGAR 

Grants 

Grantee 

Project 

Project  period 

Secretary 

(Authority:  20  U.S.C.  Z711(a)(3)) 

(b)  Other  definitions.  The  foUowing^ 
definitions  also  apply  to  this  part: 

Freely  Associated  State  means: 

(1)  The  Federated  States  of 
Micronesia. 

(2)  The  Republic  of  the  Marshall 
Islands,  and 

(3)  Palau  if  its  Compact  of  Free 
Association  is  approved  in  accordance 
with  law. 

Local  educational  agency  (LEA) 
means  a  public  board  of  education  or 
other  public  authority  legally  constituted 
within  a  Territory  or  Freely  Associated 
State  for  either  administrative  control  or 
direction  of,  or  to  perform  a  service 
function  for.  public  elementary  or 
secondary  schools  in  a  city  school 
district  or  other  political  subdivision  of 
a  Territory  or  Freely  Associated  State, 
or  a  combination  of  school  districts  as 
are  recognized  in  a  Territory  or  Freely 
Associated  State  as  an  administrative 
agency  for  its  public  elementary  or 
secondary  schools.  The  term  includes 
any  other  public  institution  or  agency 
having  administrative  control  and 
direction  of  a  public  elementary  or 
secondary  school. 

National  Education  Goals  means  the 
following  goals  to  be  achieved  by  the 
year  2000: 

(1)  All  children  will  start  school  ready 
to  learn. 

(2)  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

(3)  Students  will  leave  grades  four, 
eight,  and  twelve  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  and  geography,  and 
every  school  will  ensure  that  all 
students  learn  to  use  their  minds  well, 
so  that  they  may  be  prepared  for 
responsible  citizenship,  further  learning, 
and  productive  employment  in  our 
modem  economy. 

(4)  Students  will  be  first  in  the  world 
in  science  and  mathematics 
achievement. 

(5)  Every  adult  will  be  literate  and 
will  possess  the  knowledge  and  skills 
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necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

(6)  Every  school  will  be  free  of  drugs 
and  violence  and  will  offer  a  disciplined 
environment  conducive  to  learning. 

PREL  means  the  Pacific  Region 
Educational  Laboratory  in  Honolulu. 
Hawaii,  or  its  successor. 

Territory  means  (1)  Guam.  (2) 
American  Samoa,  (3)  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  (4)  Palau  until  its  Compact 
of  Free  Association  is  approved  in 
accordance  with  law. 
(Authority:  20  U.S.C.  2711(a)(3)) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

S  282. 1 1    What  activities  are  eliglbl*  for 
assistance? 

Under  this  program,  the  Secretary 
awards  grants  for  projects  to — 

(a)  Conduct  activities  consistent  with 
the  purposes  of — 

(1)  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965. 
including  chapter  1.  which  includes  the 
Even  Start  program,  and  Chapter  2  of 
that  Utle: 

(2)  The  Adult  Education  Act; 

(3)  The  Individuals  with  Disabilities 
Education  Act; 

(4)  The  Library  Services  and 
Construction  Act;  or 

(5)  The  Dwight  D.  Eisenhower 
Mathematics  and  Science  Education 
Act; 

(b)  Develop  and  provide  preservice 
and  inservice  training  for  elementary 
and  secondary  school  teachers; 

(c)  Develop  curricula; 

(d)  Develop  and  acquire  instructional 
materials;  or 

(e)  Develop  and  conduct  general 
school  improvement  and  reform 
activities. 

(Authority:  20  U.S.C.  271(a)(3]) 

§  282. 1 2  Wtiat  sct>ool  Improvement  and 
reform  activities  may  a  grantee  conduct 
under  §  28^11(e)? 

The  following  illustrates  the  types  of 
school  improvement  and  reform 
activities  that  a  grantee  may  conduct 
with  funds  under  this  program: 

(a)  The  establishment  of  skill  centers 
to  provide  job  skills  diagnosis  and 
referral  services. 

(b)  The  planning,  design,  and 
operation  of  model,  innovative  schools 
that— 

(1)  Employ  the  most  effective  methods 
of  teaching  and  learning; 

(2)  Use  the  latest  educational 
technologies;  and 


(3)  Are  specially  tailored  to  meet  the 
educational  needs  of  the  children  in  the 
area  to  be  served. 

(c)  The  establishment  of  academies  to 
provide  intensive  training  for  school 
leaders  and  principals  in  instructional 
leadership,  school-based  management, 
effective  school  reform  strategies,  and 
implementation  of  school-level 
accountability  mechanisms. 

(d)  The  establishment  of  academies 
for  teachers  to  ensure  they  possess  the 
knowledge  and  skills  to  help  students 
meet  high  standards  for  academic 
achievement  in  the  five  core  academic 
disciplines  listed  in  the  National 
Education  Goals. 

(e)  Preschool  programs  that  will 
enable  disadvantaged  and  disabled 
children  to  have  access  to  high  quality 
programs  that  help  prepare  them  for 
school. 

(f)  Programs  designed  to  strengthen 
the  knowledge  and  skills  of  elementary 
and  secondary  students  in  English, 
mathematics,  science,  history,  and 
geography. 

.  (g)  Programs  that  involve  families, 
communities  and  businesses  in  the 
planning  and  operation  of  educational 
programs  for  children. 

(h)  Programs  to  enhance  parental 
educational  choice. 

(i)  Other  programs  to  advance  the 
National  Education  Goals  or  other 
comprehensive  educational  goals  or 
priorities  established  by  the  relevant 
Territory,  Freely  Associated  State  or 
LEA. 
(Authority:  20  U.S.C.  2711(a)(3)) 

§  282. 1 3    What  limitations  apply  to  the  use 
of  funds  under  this  program? 

(a)  A  grantee  may  use  funds  available 
under  this  part  only  to  provide  direct 
educational  services. 

(b)  For  the  purposes  of  this  part,  direct 
educational  services — 

(1)  Means  activities  that  are  designed 
to  improve  student  achievement  or  the 
quality  of  education; 

(2)  Includes  instructional  services  for 
students  and  teacher  training; 

(3]  Does  not  include  construction, 
remodeling,  or  repair. 
(Authority:  20  U.S.C.  2711(a)(3)) 

§  282. 1 4    What  priorities  may  the  Secretary 
estabUsh? 

(a)  The  Secretary  may  establish  as  a 
priority,  in  any  fiscal  year,  one  or  more 
of  the  activities  contained  in  §§  282.11 
and  282.12. 

(b)  The  Secretary  armounces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C.  2711(a)(3)) 


Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  2S2J1    How  does  s  local  educationai 
agency  apply  for  a  grant  under  tMs 
program? 

In  order  to  compete  for  a  grant  under 
this  part,  a  LEA  shall  submit  an 
application  to  PREL  for  consideration. 
The  applicant  shall  submit  the 
application  in  accordance  with 
deadlines  and  other  administrative 
procedures  established  by  PREI^. 
(Authority:  20  U.S.C.  2711(a)(3)) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  282.31    How  Is  a  competition  for  an 
award  conducted  for  this  program? 

PREL  conducts  competitions  for 
awards  for  the  program  on  behalf  of  the 
Secretary. 
(Authority:  20  U.S.C.  2711(a)(3)) 

§282.32    How  does  PREL  conduct  s 
competition? 

To  conduct  a  competition  under  the 
program.  PREL  shall — 

(a)  Provide  a  plan  to  the  Secretary 
describing  how  the  review  will  be 
conducted; 

(b)  Use  a  peer  review  system  to 
review  and  rate  applications  for  awards; 

(c)  Review  the  applications  in 
accordance  with  the  regulations  in  this 
part; 

(d)  biform  the  Secretary  of  the  results 
of  the  review;  and 

(e)  Make  recommendations  to  the 
Secretary  regarding  the  award  of  grants. 

(Authority:  20  U.S.C.  2711(a)(3)) 

§282.33    How  does  the  Secretary  select 
applications  for  funding? 

In  determining  the  order  of  selection 
for  awards  under  the  program,  the 
Secretary  considers — 

(a)  The  selection  criteria  in  §  282.35. 

(b)  The  recommendations  of  PREL. 
(Authority:  20  U.S.C.  2711(a)(3)) 

§  282.34    How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  under  this  part  on 
the  basis  of  the  criteria  listed  in  §  282.35. 
The  Secretary  awards  a  maximum  of  100 
points  for  all  the  criteria.  The  maximum 
possible  score  for  each  criterion  is 
indicated  in  parentheses  after  the 
criterion  heading. 

(b)  In  making  recommendations  to  the 
Secretary  with  respect  to  the  award  of  a 
grant  and  the  amount  to  be  awarded. 
PREL  shall  use  the  criteria  and 
additional  factors  included  in  this 
subpart. 
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(Authority:  20  U.S.C.  2711(a)(3)) 

§  282.35    What  selection  criteria  does  tfte 
Secretary  use? 

The  Secretary  use  the  following 
selection  criteria  in  evaluating  each 
application: 

(a)  Educational  need.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  of  the  educational 
need  in  the  area  to  be  served  and  the 
extent  to  which  the  proposed  project  is 
likely  to  address  that  need  effectively, 
including — 

(1)  The  manner  in  which  the  applicant 
has  identified  the  educational  need  to  be 
addressed  by  the  project; 

(2)  The  relative  gravity  of  the 
educational  need  in  the  apphcant  LEA 
as  compared  with  educational  need  in 
LEAs  in  other  Territories  and  Freely 
Associated  States; 

(3)  The  likely  effectiveness  of  the 
proposed  project  in  addressing  the  need 
on  a  basis  that  will  provide  sustained 
educational  benefits  throughout  the  area 
to  be  served  over  an  extended  period  of 
time;  and 

(4)  The  extent  to  which  the  proposed 
project  addresses  educational  goals  or 
priorities  as  established  by  the  relevant 
LEA.  Territory  or  Freely  Associated 
State. 

(b)  Relationship  to  the  National 
Education  Goals.  (15  points).  The 
Secretary  reviews  each  application  to 
determine  the  effectiveness  with  which 
the  proposed  project  will  further  the 
achievement  in  the  area  to  be  served  of 
one  or  more  of  the  National  Education 
Goals  and  of  other  comprehensive 
educational  goals  or  priorities 
established  by  the  relevant  LEA. 
Territory  or  Freely  Associated  State  to 
be  served. 

(c)  Plan  of  Operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  adequacy  of  the  description  of 
the  services  to  be  provided; 

(2)  The  feasibility  of  the  scope  of  the 
project; 

(3)  The  quality  of  the  design  of  the 
project; 

(4)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that— 

(i)  Will  accomplish  the  purposes  of  the 
program;    . 

(ii)  Are  attainable  within  the  budget 
period,  given  the  project's  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable; 
and 

(iv)  For  a  multi-year  project,  include 
specific  objectives  to  be  met.  during 
each  budget  period,  that  can  be  used  to 


determine  the  progress  of  the  project 
toward  meeting  its  intended  outcomes; 

(5)  The  extent  to  which  the  plan  is 
effective  and  ensures  proper  and 
efficient  administration  of  the  project; 

(6)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  and  intended 
outcome  during  the  period  of  Federal 
funding; 

(7)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition;  and 

(8)  The  extent  to  which  the  applicant 
will  coordinate  activities  with  other 
local  or  federally  funded  programs  or 
projects. 

(d)  Budget  and  cost  effectiveness.  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(e)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  orgin. 
gender,  age,  or  disabling  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraph  (d)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualiHcations  that 
pertain  to  the  quality  of  the  project. 

(3)  In  applying  this  criterion,  the 
Secretary  takes  into  account  special 
circumstances  that  may  affect  the  ability 
of  an  applicant  to  recruit  experienced  or 
highly  credentialed  personnel. 

(f)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 


(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes; 

(3)  To  the  extent  possible,  will 
produce  objective  and  quantifiable  data; 
and 

(4)  Take  into  account  responses  to  the 
project  from  parents,  teachers  and  other 
community  members  in  the  area  to  be 
served. 

Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(g)  Commitment  and  capacity.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  applicant's 
commitment  to  the  effective  operation  of 
the  project,  and  the  likelihood  of  the 
applicant's  continued  efforts  to  carry  out 
the  project  when  Federal  assistance 
under  this  part  ends. 

(Authority:  20  U.S.C.  2711(a)(3)) 

§282.36    To  what  extent  Is  equltat>te         '' 
geographic  distritxjtion  considered? 

In  determining  whether  to  make  an 
award  and  in  determining  the  amount  of 
'  the  award,  the  Secretary  considers  the 
extent  to  which  approval  of  the 
application  will  contribute  to  a  fair  and 
equitable  geographic  distribution  of 
funds  and  services  under  the  program 
among  the  LEAs  in  the  Territories  and 
Freely  Associated  States. 

(Authority:  20  U.S.C.  2711(a)(3)) 

Subpart  E— What  Conditions  Must  be 
Met  by  a  Grantee? 

§282.40    Do  applicable  laws  and 
regulations  govern  LEAs  tttat  receive 
grants? 

An  LEA  in  a  Territory  or  a  Freely 
Associated  State  that  receives  a  grant 
under  the  program  is  subject  to  all  laws, 
regulations,  and  requirements  applicable 
to  the  program. 

(Authority:  20  U.S.C.  2711(a)(3):  Pub.  L  99- 
239,  section  105(a)) 

§  282.41    May  a  grantee  use  a  fiscal  agent? 

(a)  A  grantee  may  contract  to  use  a 
fiscal  agent  in  the  financial 
administration  of  the  grant. 

(b)  The  grantee  may  use  grant  funds  to 
reimburse  a  fiscal  agent  only  for  direct 
costs  in  carrying  out  the  duties  of  a 
fiscal  agent. 

(c)  The  grantee  may  use  PREL  as  a 
fiscal  agent  under  this  section  with  the 
written  approval  of  the  Secretary. 

(Authority:  20  U.S.C.  2711(a)(3)) 

§  282.42    Under  wtMt  circumstances  does 
ttie  Secretary  make  continuation  awards? 

(a)  The  Secretary  may  make  a 
continuation  award  for  a  budget  period 
after  the  first  budget  period  of  an 
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approved  multi-year  project  under  the 
program,  if — 

(1)  The  conditions  in  34  CFR  75.253(a) 
are  met;  and 

(2)  Any  evaluation  of  the  project  that 
has  been  conducted  indicates  ffiat  the 
continuation  of  the  project  will  lead  to 
sustained  educational  improvement  in 
the  area  to  be  served. 

(b)  In  determining  whether  to  make  a 
continuation  award,  the  Secretary 
requests  and  takes  into  account  the 
recommendations  of  PREL 

(Authority:  20  U.S.C.  2711(a)(3)) 

§  282.43    What  reports  may  th«  Secretary 

require? 

The  Secretary  may  require  a  grantee 
to  submit  reports  containing  information 
the  Secretary  finds  necessary  to  carry 
out  the  Secretary's  functions  under  the 
program. 
(Authority:  20  U.S.C.  2711(a)(3)) 

Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations. 

Appendix 

The  following  paragraphs  respond  to 
questions  raised  during  the  development 
of  the  regulations  for  this  program  that 
are  not  specifically  addressed  in  part 
282. 

1.  May  two  or  more  local  agencies 
apply  as  a  group  or  consortium? 

Two  or  mo)  e  local  educational 
agencies  may  apply  as  a  group  for  a 


grant  under  the  program.  Group 
applications  must  comply  with  the 
regulations  in  §§  75.127-75.129  of 
EDGAR.  Under  these  regulations  if  a 
group  of  LEAs  applies  for  a  grant,  the 
members  of  the  group  must  either 
designate  one  member  of  the  group  to 
apply  for  the  grant  or  establish  a 
separate  LEA  to  apply  for  the  grant.  The 
members  of  the  group  must  enter  into  an 
agreement  meeting  the  requirements  of 
§  75.128(b)  of  EDGAR.  The  applicant  for 
the  group  is  the  grantee  and  is  legally 
responsible  for  the  use  of  all  grant  funds 
and  ensuring  that  the  project  is  carried 
out  by  the  group  in  accordance  with 
Federal  requirements.  Each  member  of 
the  group  is  legally  responsible  to  carry 
out  the  activities  it  agrees  to  perform 
and  use  the  funds  that  it  receives  under 
the  group  agreement  in  accordance  with 
Federal  requirements  that  apply  to  the 
grant. 

2.  What  are  the  contents  of  an 
application  that  an  LEA  must  submit? 

The  Secretary  will  prepare  an 
application  package  describing  the 
contents  of  the  application.  Sections 
75.111-75.117  of  EDGAR  describe  the 
information  required  to  be  included  in 
the  application.  In  general,  an  applicant 
must  be  prepared  to  describe  the 
project,  the  key  personnel,  the  resources, 
and  the  evaluation  plan,  and  must 
assure  compliance  with  appropriate 
requirements  of  law.  The  applicant  must 


also  include  a  proposed  project  period 
and  a  timeline,  and  must  demonstrate 
the  applicant's  capability  to  conduct  the 
project. 

In  addition,  the  Secretary  anticipates 
that  an  applicant  will  be  required  to 
describe  how  the  applicant's  project  will 
make  progress  towards  achieving  one  or 
more  of  the  National  Education  Goals 
and  other  priorities  of  the  applicant. 

3.  What  financial  reports  will  a 
grantee  be  required  to  submit? 

Section  80.41  of  EDGAR  describes  a 
grantee's  financial  reporting 
requirements.  A  grantee  shall  submit 
quarterly  financial  status  reports. 

4.  What  is  the  length  of  the  project 
and  budget  periods? 

The  Secretary  approves  a  project 
period  of  up  to  36  months  and  a  budget 
period  of  not  more  than  12  months  for  a 
grant  under  the  program.  Section  75.118 
of  EDGAR  contains  regulations 
regarding  applications  for  continuation 
awards. 

5.  What  is  the  role  of  PREL  in  the 
consideration  of  applications  for 
continuation  awards? 

The  Secretary  consults  with  PREL 
with  respect  to  the  making  of  these 
awards. 

(Authority:  20  U.S.C.  2711(a)(3)) 
[FR  Doc.  92-14796  Filed  6-23-92;  8:45am) 
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LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  Hsl  of 
public  bills  from  the  cunent 
session  of  Congress  wtwh 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  337 

Unsafe  and  Unsound  Banking 
Practices 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Ckjrrection  and  Information 
collection  requirement. 

summary:  This  document  corrects  a 
cross  reference,  and  adds  an  Office  of 
Management  and  Budget  (OMB) 
statement  to  final  regulations  limiting 
extensions  of  credit  by  insured 
nonmember  banks  to  their  executive 
officers.  The  final  regulations  were 
published  in  the  Wednesday.  March  4, 
1992  issue  of  the  Federal  Register. 
EFFECTIVE  DATE:  May  18, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jen  Hickson.  (202)  898-3807. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  referenced  in  the 
summary  contain  an  erroneous  cross 
reference  to  the  Federal  Reserve  Board's 
Regulation  0  (12  CFR  part  215). 

Need  for  Correction 

As  published,  the  cross  reference  is 
misleading. 

Need  for  Amendment 

This  document  adds  the  OMB  control 
number,  which  was  not  available  in  time 
for  publication  in  the  Hnal  regulations. 

Correction  of  Publication  and 
Amendment  of  Section 

Accordingly,  the  final  regulations  on 
unsafe  and  unsound  banking  practices 
(12  CFR  part  337)  that  were  published  in 
the  Federal  Register  issue  of  March  4, 
1992  (57  FR  7647)  are  corrected  and 
amended  as  follows: 


§337.3    [Con-ected] 

1.  On  page  7649,  in  the  second  column, 
amendatory  instruction  2.  is  corrected  to 
read  as  follows:  "2.  Section  337.3(a)  is 
amended  by  removing  the  words  'With 
the  exception  of  §§  215.5.  215.8,  215.9. 
and  215.10'  and  substituting  therefor 
'With  the  exception  of  51  215.5(b), 
215.5(c)(3).  and  215.11'." 

PART  337— {Amended] 

2.  The  authority  citation  for  part  337  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4).  375b,  1816. 
1818(a),  18ie(b),  1819,  1821(f).  1828(j)(2),  183lf, 
1831f-l. 

§  337.3  [Amended] 

3.  Section  337.3  is  amended  by  adding 
a  parenthetical  at  the  end  of  the  section 
to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3064-0108) 

Dated:  )une  12, 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  92-14366  Filed  6-24-92;  8:45  am) 

BILUNG  CODE  6414-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-ANE-43;  Amendment  39- 
8255,  AD  92-12-05] 

Airworthiness  Directives;  Textron 
Lycoming  Opposed  Piston  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Textron  Lycoming 
opposed  piston  engines  incorporating 
certain  part  numbered  piston  pins.  This 
action  requires  a  record  search,  a  review 
of  maintenance  records,  and  removal 
and  replacement,  if  necessary,  of  piston 
pins  that  were  purchased  from  Textron 
Lycoming  or  a  "Textron  Lycoming 
distributor  from  June  18, 1991,  through 
August  5, 1991.  This  amendment  is 
prompted  by  a  report  from  Textron 
Lycoming  that  certain  part  numbered 
piston  pins  were  manufactured  with 


non-aircraft  quality  material.  The 
actions  specified  in  this  AD  are  intended 
to  prevent  piston  pin  failure,  piston 
release,  and  engine  failure. 
DATES:  Effective  July  10. 1992. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  10, 
.1992. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  20, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
91-ANE-48, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Textron 
Lycoming,  652  Oliver  Street, 
Williamsport,  Pennsylvania  17701.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  311, 12 
New  England  Executive  Park, 
Burlington,  Massachusetts;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW..  room  8401,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Nick  Minniti  or  Mr.  Pat  Perrotta. 
Propulsion  Branch,  ANE-174,  New  York 
Aircraft  Certification  Office,  Engine  & 
Propeller  Directorate,  Aircraft 
Certification  Ser\'ice,  FAA,  181  South 
Franklin  Avenue,  room  202,  Valley 
Stream,  New  York  11581,  telephone  (516) 
791-7421. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  {F.\A) 
has  determined  that  certain  Textron 
Lycoming  piston  pins.  Part  Number  (P/ 
N)  LW-14077,  were  manufactured  with 
non-aircraft  quaUty  material.  This 
material  does  not  meet  FAA-approved 
Textron  Lycoming  manufacturing 
specifications.  During  the  time  period 
from  June  18, 1991,  through  August  5, 
1991,  Textron  Lycoming  installed  these 
unairworthy  piston  pins  in  new. 
remanufactured,  and  factory  overhauled 
engines.  Textron  Lycoming  also  shipped 
these  parts  to  distributors  and 
maintenance  facilities.  Textron 
Lycoming  has  identified  all  engines  thdt 
were  assembled  in  its  facility  during  the 
period  when  the  unairworthy  pins  could 
have  been  installed.  They  have  also 
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Identified  maintenance  facilities  and 
distributors  that  could  have  received 
unairworthy  piston  pins.  These  piston 
pins  are  installed  in  engines  of  which 
the  majority  are  in  single  engine  aircraft. 

A  Field  inspection  procedure  to 
identify  all  unairworthy  piston  pins  is 
impracticable.  Unairworthy  piston  pins 
manufactured  from  non-aircraft  quality 
material  are  not  visually  identifiable, 
and  only  by  destructive  testing  methods 
can  this  material  defect  be  detected. 
Therefore,  this  AD  requires  a  record 
search,  a  review  of  maintenance 
records,  and  removal  and  replacement, 
if  necessary,  of  piston  pins,  P/N  LW- 
14077,  that  were  purchased  from 
Textron  Lycoming  or  a  Textron 
Lycoming  distributor  from  June  18. 1991. 
through  August  5. 1991.  This  condition,  if 
not  corrected,  could  result  in  piston  pin 
failure,  piston  release,  and  engine 
failure. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  Service  Bulletin  No.  501, 
Revision  B,  dated  November  15, 1991. 
that  describes  removal  and  replacement 
procedures  for  engines  affected  by 
unairworthy  piston  pins. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  requires  removal 
and  replacement  of  certain  piston  pins. 
The  identification  of  engines  affected  by 
unairworthy  piston  pins  is  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation.  It 
is  found  that  notice  and  opportunity  for 
prior  public  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
sumitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Pules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ANE-48."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
{44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  14  CFR  part  39  of  the  Federal         j 
Aviation  Regulations  as  follows:  '    I 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421  and 
1423:  49  U  S.C.  106(g):  and  14  CFR  11.B9. 

(39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AD  92-12-05  Textron  Lycoming:  Amendment 
39-8265,  Docket  No.  91-ANE-48 

Applicability:  Textron  Lycoming  0-320 
series,  IO-320  series,  lJO-320  series,  AIO-320 
series.  AEIO-320  series.  O-340  series.  O-360 
series,  LO-360  series,  HO-360  series.  VO-360 
series.  rVO-360  series,  IO-360  series,  AIO- 
360  series.  HlO-360  series,  LHIO-3(i0  series. 
00-360  series.  AElO-360  series,  TO-360 
series,  LTO-360  series,  TIO-360  series.  O-*80 
series.  GSCM80  series,  IGSO-480  series, 
IGO-480  series,  GO-480  series.  O-540  series 
(excluding  models  O-540-J  and  O-540-L), 
VO-540  series,  IO-540  series  (excluding 
model  IO-640-W),  HIO-540  series,  AEIO-540 
series,  IGSO-540  series,  IGO-540  seijes, 
TVO-540  series,  TIVO-540  series,  IVO-540 
series,  TIO-540  series.  LTIO-540  series,  TIO- 
541  series,  TIGO-541  series,  and  10-720 
series  opF>osed  piston  engines:  and  those 
engine  models  and  serial  numbers  listed  in 
Textron  Lycoming  Service  Bulletin  (SB)  No. 
501,  Revision  B,  dated  November  15, 1991; 
installed  on  but  not  limited  to  Cessna  172  and 
Piper  PA-28  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  piston  pin  failure,  piston 
release,  and  engme  failure,  accomplish  the 
following; 

(a)  For  engines  with  serial  numbers  listed 
in  Textron  Lycoming  SB  No.  501,  Revision  B, 
dated  November  15. 1991,  with  more  than  75 
hours  time  in  service  (TIS)  since  new,  since 
remanufacture,  or  since  factory  overhaul  on 
the  effective  date  of  this  AD,  remove  all 
piston  pins.  Part  Number  (P/N)  LW-14077, 
within  25  hours  TIS  after  the  effective  date  of 
this  AD,  and  replace  with  serviceable  parts. 

(b)  For  engines  with  serial  numbers  listed 
in  Textron  Lycoming  SB  No.  501,  Revision  B. 
dated  November  15, 1991,  with  75  hours  or 
less  TIS  since  new,  since  remanufacture,  or 
since  factory  overhaul  on  the  effective  date  of 
this  AD,  remove  all  piston  pins,  P/N  LW- 
14077,  within  100  hours  TIS  since  new,  since 
remanufacture,  or  since  factory  overhaul  and 
replace  with  serviceable  parts. 

(c)  For  engines  not  listed  in  Textron 
Lycoming  SB  No.  501,  Revision  B,  dated 
November  15. 1991.  accomplish  the  following: 

(1)  Within  15  days  after  the  effective  date 
of  this  AD,  conduct  a  search  and  review  of 
maintenance  and  purchase  records  to 
determine  if  piston  pin,  P/N  LW-14077,  had 
been  purchased  from  Textron  Lycoming  or  a 
Textron  Lycoming  distributor  from  June  18, 
1991.  through  August  5, 1991, 
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(2)  For  installed  piston  pins.  P/N  LW- 
14077.  purchased  from  Textron  Lycoming  or  a 
Textron  Lycoming  distributor  from  June  18, 
1991.  through  August  5. 1991.  accomplish  the 
following: 

(i)  For  engines  with  more  than  75  hours  TIS 
since  piston  pin  installation  on  the  effective 
date  of  this  AD,  remove  all  piston  pins.  P/N 
LW-14077.  purchased  from  Textron  Lycoming 
or  a  Textron  Lycoming  distributor  from  June 
13. 1991.  through  August  5. 1991.  within  25 
hours  TIS  ajftcr  the  effective  date  of  this  AD. 
and  replace  with  serviceable  parts. 

(ii)  For  engines  with  75  hours  or  less  TIS 
since  piston  pin  installation  on  the  effective 
date  of  this  AD.  remove  all  piston  pins,  P/N 
LW-14077,  purchased  from  Textron  Lycoming 
or  a  Textron  Lycoming  distributor  from  June 
18. 1991.  through  August  5, 1991.  within  100 
hours  TIS  since  piston  pin  installation  and 
replace  with  serviceable  parts. 

(d)  Piston  pins,  P/N  LW-14077.  purchased 
from  Textron  Lycoming  or  a  Textron 
Lycoming  distributor  from  June  18, 1991. 
through  August  5, 1991,  that  are  not  installed 
iaengines  are  considered  unairworthy  and 
shall  not  be  placed  in  service. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office.  Engine  and 
Propeller  Directorate.  The  request  should  be 
forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  New  York 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  identification  of  certain  engines  to 
which  this  AD  is  applicable  shall  be  done  in 
accordance  with  the  following  Textron 
Lycoming  service  document: 


This  incorporation  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Textron  Lycoming.  652  Oliver  Street, 
Williamsport,  PA  17701.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
311, 12  New  England  Executive  Park, 
Burlington,  Massachusetts:  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street,  NW., 
room  8401,  Wu.-.liington,  DC. 

(h)  This  aniendment  becomes  effective  on 
July  10, 1992. 


Issued  in  Burlington.  Massachusetts,  on 
May  12. 1992.      I 

Jack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

\¥R  Doc.  92-14892  Filed  6-24-92:  8:45  amj 

BtLLINQ  CODE  4910-1}-M 

14  CFR  Part  71 

[Airspace  Docket  No.  91-AWP-16] 

Alteration  of  VOR  Federal  Airway  V- 
166;  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Federal 
Airway  V-186  by  realigning  the  airway 
between  the  Van  Nuys,  CA  (VNY)  and 
Paradise,  CA  (PDZ)  VHF 
Omnidirectional  Range/Tactical  Air 
Navigations  (VORTACs)  and  extending 
the  airway  between  the  Paradise  and 
Poggi,  CA  (PGY)  VORTACs.  Realigning 
and  extending  the  airway  will  improve 
approach  procedures  into  Los  Angeles 
International  Airport,  relieve  congestion 
and  reduce  air  traffic  control  (ATC) 
workload. 

EFFECTIVE  DATE:  0901  UTC,  August  20. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  {ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  12, 1^2,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  realign 
V-188  between  the  Van  Nuys,  CA,  and 
Paradise,  CA,  VORTACs  and  to  extend 
the  airway  between  the  Paradise  and 
Poggi,  CA,  VORTACs  in  the  State  of 
California  (57  FR  20219).  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Domestic  VOR  Federal  Airways  are 
published  in  section  71.123  of  Handbook 
7400.7  effective  November  1, 1991,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  amended  designation  of  the 
airway  listed  in  this  document  will  be 


published  subsequently  in  section  71.123 
of  the  Handbook. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  realigns 
Federal  Airway  V-186  located  in  the 
State  of  California.  Realigning  the 
airway  will  improve  approach 
procedures  for  profile  descent  into  Los 
Angeles  International  Airport  and 
reduce  ATC  workload.  Extending  V-186 
will  relieve  congestion  of  aircraft 
presently  routed  along  the  shoreline. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  onjy  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways,  Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR  11.69. 

§  71.1    [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991.  and  effective  November 

1, 1991,  is  amended  as  follows: 


Section  71.123 
Aij-waysa 


Domestic  VOR  Federal 


V-186  [Revised] 

From  San  Marcus,  CA.  via  INT  San  Marcus 
123°  and  Fillmore.  CA  265°  radials;  Fillmore: 
Van  Nuys,  CA;  INT  Van  Nuys  llO°  and 
Paradise,  CA.  293°  radials;  Paradise:  INT 
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Paradise  145''  and  Poggi.  CA.  350'  radiaU;  to 

Poggi. 

•   ,      •  *  •  * 

Issued  in  Washington.  DC.  on  )une  18.  1992 

William  C.  Davis, 

Acting  Manager.  Airspace-Rufcs  and 

Aeronautical  Information  Division. 

[FR  Doc.  92-14921  Filed  &-24-92:  8:45  ajr.] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  91-ASO-201 

Alteration  of  Jet  Route  J-207;  FL 


AGENCY:  Federal  Aviation 
Adn-.inistration  ('='AA).  DOT. 

ACTION:  Final  rule. 


summary:  This  amendment  removes  a 
segment  of  Jet  Route  1-207  between 
Savannah,  GA,  and  Miami.  FL  Changes 
in  traffic  flow  that  occurred  as  the  result 
of  several  other  jet  route  realignments, 
eliminate  the  need  for  this  segment  of 
controlled  airspace.  This  action  revokes 
the  unused  segment  of  J-207  and  reduces 
chart  clutter. 

EFFECTIVE  DATE:  0901  UTC.  August  20, 
1992. 

FOR  FURTHER  INFORMATION  CONTACTS: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  25, 1992,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  remove  a 
segment  of  Jet  Route  1-207  between 
Savannah,  GA,  and  Miami,  FL  (57  FR 
10303).  Jet  Route  realignments  in  that 
area  have  eliminated  the  requirement 
for  this  segment  of  J-207.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  Jet 
Route  1-207  is  published  in  §  75.100  of 
Handbook  7400.7  effective  November  1, 
1991,  which  is  incorporated  by  reference 
in  14  CFR  71.1.  The  designation  of  the  jet 
route  listed  in  this  document  will  be 
published  subsequently  in  §  71.123  of 
the  Handbook. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  removes  a 
segment  of  Jet  Route  J-207  between 
Savannah,  GA,  and  Miami,  FL.  Changes 
in  traffic  flow  from  northeast  airports, 
which  occurred  as  a  result  of  several 
other  jet  route  realignments  in  that  area, 
have  eliminated  the  need  for  J-207. 
Since  this  segment  is  not  being  used, 
this  portion  of  J-207  is  removed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Jet  routes. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71.  as  follows: 


PART  71-{ AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR  11.69. 

§  71.1    [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7. 
Compilation  of  Regulations,  published 
April  30. 1991.  and  effective  November 
1. 1991.  is  amended  as  follows: 

Section  75.100   Jet  Routes 


J-207     (Revised) 
From  Savannah.  GA;  Florence,  SC;  Raleigh- 
Durham,  NC;  to  Franklin.  VA. 
•         •         *         •         * 

Issued  in  Washington,  DC,  on  June  1ft  1992. 
Harold  W.  Becker 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  92-14919  Filed  6-24-92:  8:45am] 

BtLUNO  CODE  «»10-1)-M 


14  CFR  Part  71 

[Airspace  Docket  No.  91-AGL-15] 

Alteration  of  VOR  Federal  Airway  V- 
526;  OH 

agency:  Federal  Aviation  ' 

Administration  (FAA).  DOT. 

ACTION:  Final  rule. ' 

SUMMARY:  This  action  realigns  a 
segment  of  Federal  Airway  V-S26 
between  DRYER  and  Youngstown,  OH. 
This  airway  is  being  utilized  as  an 
arrival  route  to  the  Cleveland  terminal 
area  from  the  east.  Realigning  the 
airway  provides  for  optimum  utilization 
of  that  airspace. 

EFFECTIVE  DATE:  0901  UTC.  August  20, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591:  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  17. 1992.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  V- 
526  between  DRYER  and  Youngstown. 
OH.  (57  FR  13672).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice.  The 
VOR  Federal  airway  listed  in  this 
document  is  published  in  S  71.123  of 
Handbook  7400.7  effective  November  1. 
1991,  which  is  incorporated  by  reference 
in  14  CFR  71.1.  The  designation  of  the 
airway  Hsted  in  this  document  will  be 
published  subsequently  in  S  71.123  of 
the  Handbook. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  V- 
526  between-DRYER  and  Youngstown. 
OH.  This  airway  is  being  utilized  as  an 
ariival  route  to  the  Cleveland  terminal 
area  from  the  east  Altering  the  airway 
will  provide  for  optimum  utilization  of 
that  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
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neceMary  to  keep  them  operationaUy 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aflfect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


action:  Final  rale. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways.  Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR-part  71  as  follows: 

PART71^AMENDED1 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510:  E.0. 10854,  24  FR  9565.  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C.  lOe(g):  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  follows:  ^ 

Section  71.123    Domestic  VOR  Federal 
Airways 


u 


V-526  [Revised] 
From  Northbrook,  IL;  INT  Northbrook  095* 
and  Ciper,  MI,  310*  radiali;  to  Giper. 
From  Walervilie,  OH;  INT  Waterville 
113°  and  DRYER.  OH,  252*  radials; 
DRYER;  Chardon,  OH;  Youngstown,  OH: 
to  Clarion,  PA. 


Issued  in  Washington,  DC,  on  June  18, 1992. 
William  C  Davis, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  92-14920  Filed  6-24-02;  8:45  am] 

BILLIMG  COOe  49K>-1>-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AWA-4] 

Amend  Operating  Hours  for  the 
WhidtMy  Island  Naval  Air  Station 
Airport  Radar  Service  Area;  WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


SuamAWV;  This  amendment  changes  the 
operating  hours  of  the  Whidbey  Island 
Naval  Air  Station  (NAS),  WA,  Airport 
Radar  Service  Area  (ARSA),  The 
Whidbey  Island  NAS  has  reduced  its 
operating  hours  from  0700  to  2400  local 
time,  daily.  This  action  makes  the  ARSA 
effective  only  during  the  operating  hours 
of  the  NAS,  and  these  hours  will  be 
published  by  a  Notice  to  Airmen 
(NOTAM)  and  in  the  Airport/Facility 
Directory. 

EFFECTIVE  DATE:  0901  UTC.  August  2a 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
287-9250. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  changes 
the  operating  hours  for  the  Whidbey 
Island  NAS  ARSA  to  coincide  with  the 
operating  hours  of  Whidbey  Island  NAS 
Air  Traffic  Control  Facility  which  have 
been  changed.  An  ARSA  is  established 
based  on  the  activity  at  the  airport 
concerned.  The  degree  of  activity  at  the 
NAS  relates  directly  to  the  facihty's 
operating  hours,  and  does  not  warrant 
ARSA  status  when  the  facility  is  closed. 
I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.501  of  Handbook  7400.7  effective 
November  1, 1991,  which  is  incorporated 
by  reference  in  14  CFR  71.1.  The 
amended  hours  of  operation  listed  in 
this  document  will  be  published 
subsequently  in  §  71.501  of  the 
Handbook. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas.  Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(8). 
1510:  E.0. 10854.  24  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389, 49  U.S.C.  106(g):  14  CFR  11.99. 

§71.1    [AmaiNted] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  folloWs: 

Section  71.501    Airport  Radar  Service  Areas 
***** 

ANM  WA  ARS  Whidbey  Island  NA&  WA 
[Revised] 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.000  feet  MSL 
within  a  5-mile  radius  of  Whidbey  Island 
NAS  (lat.  48*21  06'  N..  long. 
122'39'12'  W.);  and  diat  airspace 
extending  upward  from  1.300  feet  MSL  to 
and  including  4.000  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  050* 
bearing  from  the  airport  clockwise  to  the 
345°  bearing  from  the  airport;  and  that 
airspace  extending  upward  from  2.000 
feet  MSL  to  and  including  4.000  feet  MSL 
within  a  10-mile  radius  of  the  airport 
from  the  345*  bearing  from  the  airport 
clockwise  to  the  050*  bearing  from  the 
airport.  This  airport  radar  service  area  is 
effective  during  the  specific  days  and 
hours  of  operation  of  the  Whidbey  Island 
NAS  Air  Traffic  Control  Facility  as 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times 
will  thereafter  be  published  in  the 
Airport/Facility  Directory. 


Issued  in  Washington,  DC,  on  ]une  16, 1992. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc  92-14923  Filed  &-24-«2: 8:45  am) 

BILUNO  COOE  4S10-11-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  5 

Delegations  of  Autiiority  to  the 
Commissioner  of  Food  and  Drugs 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  authority  delegation 
from  the  Assistant  Secretary  for  Health 
to  the  Commissioner  of  Food  and  Drugs. 
The  authority  being  added  is  under 
sections  1322(b)  and  (c)  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (the  National  Laboratory 
Accreditation  Program)  (7  U.S.C.  138a), 
as  amended  hereafter. 

EFFECTIVE  DATE:  June  25, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Rawlings.  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  In  a 
memorandum  dated  February  14, 1992, 
the  Secretary  of  Health  and  Human 
Services  delegated  to  the  Assistant 
Secretary  for  Health  certain  authorities 
vested  in  the  Secretary  imder  sections 
1322(b)  and  (c)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(the  National  Laboratory  Accreditation 
Program)  (7  U.S.C.  138a),  as  amended 
hereafter.  This  delegation  excludes  the 
authority  to  submit  reports  to  the 
Congress.  In  a  subsequent 
memorandum,  dated  March  19, 1992.  the 
Assistant  Secretary  for  Health 
redelegated  to  the  Commissioner  of 
Food  and  Drugs  all  the  authorities 
delegated  to  the  Assistant  Secretary  for 
Health  by  the  Secretary.  The  delegated 
authorities  relate  to  establishing 
standards,  after  consultation  with  the 
Secretary  of  Agriculture  and  the 
Administrator  of  the  Environmental 
Protection  Agency,  for  a  National 
Laboratory  Accreditation  Program  and 
approving  State  agencies  for  private, 
nonprofit  entities  as  accrediting  bodies 
in  implementing  certification  and  quality 
assurance  programs.  FDA  is  amending 
section  5.10  Delegations  From  the 
Secretary,  the  Assistant  Secretary  for 
Health,  and  Public  Health  Service 
Officials  (21  CFR  5.10)  by  adding  a  new 
paragraph  (a)(34)  to  incorporate  this 
delegatfon. 


The  authorities  may  be  redelegated. 
Authority  delegated  to  a  position  by  title 
may  be  exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7  U.S.C. 
138a,  2271: 15  U.S.C.  63&  1261-1282,  3701- 
3711a:  sees.  2-12  of  the  Fair  Paclcaging  and 
Labeling  Act  (15  U.S.C.  1451-1461):  21  U.S.C. 
41-50.  61-63, 141-149,  467f,  679(b).  801-886. 
1031-1309;  sees.  201-903  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321-394); 
35  U.S.C.  156;  sees.  301,  302,  303,  307,  310.  311. 
351.  352,  361.  362. 1701-1706,  2101  of  the 
Public  Health  Service  Act  (42  U.S.C.  241,  242. 
242a.  2421,  242n.  243.  262.  263,  264,  265,  300u- 
300U-5.  300aa-l);  42  U.S.C.  1395y,  3246b.  4332, 
4831(a).  10007-10008:  E.0. 11490, 11921,  and 
12591. 

2.  Section  5.10  is  amended  by  adding  a 
new  paragraph  (a)(34)  to  read  as 
follows: 

§  5.10    Delegations  from  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  Public 
Health  Service  officials. 

(a)  •  *  * 

(34)  Functions  vested  in  the  Secretary 
under  sections  1322(b)  and  (c)  of  the 
Food.  Agriculture.  Conservation,  and 
Trade  Act  of  1990  (the  National 
Laboratory  Accreditation  Program)  (7 
U.S.C.  138a).  as  amended  hereafter, 
which  relate  to  setting  standards  for  the 
National  Laboratory  Accreditation 
Program  and  approving  State  agencies 
or  private,  nonprofit  entities  as 
accrediting  bodies  to  implement 
certification  and  quality  assurance 
programs  in  accordance  with  the 
requirements  of  this  section.  The 
delegation  excludes  the  authority  to 
submit  reports  to  Congress. 
•        •        *        •        • 

Dated:  June  18. 1992. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  92-15005  Filed  6-24-92;  8:45  am) 
BIUJNG  CODE  4160-01-41 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.  82381 

RIN1545-A820 

Corporate  Separations;  Income  Taxes; 
Correcting  Amendment 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (T.D. 
8238).  which  were  published  Thursday. 
January  5. 1989.  (54  FR  283).  The  final 
regulations  relate  to  corporate 
separations.  A  corporate  separation 
typically,  is  a  transaction  in  which  a 
distributing  corporation  distributes  to  its 
shareholders  or  security  holders  stock  or 
stock  and  securities  of  a  controlled 
corporation  and  after  which  the 
distributing  and  the  controlled 
corporations  conduct  business 
previously  conducted  directly  or 
indirectly  by  the  distributing 
corporation. 

EFFECTIVE  DATE:  February  7. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  N.  Geracimos  (202)  566-6212  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  apply  to  the 
shareholders  and  security  holders  of 
corporations  undertaking  corporate 
separations  and  provide  guidance 
needed  to  comply  with  the  law. 

Need  for  Correctioa 

As  published,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

List  of  Subjects  in  26  CFR  1,354-1 
through  1.358-5 

Income  taxes.  Reporting  and 
recordkeeping  requirements,  Securities. 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Accordingly.  26  CFR  part  1  is 
corrected  by  making  the  following 
amendments: 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  •  *  * 
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§1.355-2    [Corrected] 

2.  In  9  1.355-2,  paragraph  (d)(3](iv), 
the  reference  to  "section  243(c)(2]  or  (3)" 
is  revised  to  read  "section  243(a)(2]  or 
(3)".  ll 

Dale  D.  Good*.' 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  92-14883  Filed  6-24-92;  8:45  am] 
BtLUNG  CODE  4M0-«1-« 


26  CFR  Part  1 

[T.D.8404]     ,1 
RIN 1545-AQS        I 

Election  by  Shareholders  of  Certain 
Passhre  Foreign  Investment 
Companies;  Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Correction  to  temporary 

regulations. 

summary:  This  document  contains 
corrections  to  the  temporary  regulations 
(T.D.  8404),  which  was  published 
Wednesday,  April  1. 1992  (57  FR  10992). 
The  regulations  provide  guidance  to 
shareholders  of  certain  passive  foreign 
investment  companies  that  are  qualified 
electing  funds  about  the  time,  manner, 
and  other  requirements  for  making  the 
deemed  dividend  election. 
EFFECTIVE  DATE:  The  temporary 
regulations  and  these  corrections  are 
effective  April  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  E.  Novig  (202)  377-9059,  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  are  issued 
under  section  1291(d)(2)(B]  of  the 
Internal  Revenue  Code  of  1986,  and 
provide  amendments  to  S  1.1291-lOT. 

Need  for  Cairection 

As  published,  the  temporary 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
temporary  regulations  (TD.  8404),  which 


was  the  subject  of  FR  Doc.  92-6704,  is 
corrected  as  follows: 

S1.1291-9T    [Corrected] 

Paragraph  1.  On  page  10995,  column 
two,  in  S  1.1291-9T,  paragraph  (e),  line  4, 
the  language  "or  before  May  1, 1992  will 
satisfy  the"  is  corrected  to  read  "or 
before  May  1, 1992,  will  satisfy  the". 

Par.  2.  On  page  10995,  column  two,  in 
S  1.1291-9T,  paragraph  (e).  line  13.  the 
language  "on  or  before  May  1, 1992  and 
included"  is  corrected  to  read  "on  or 
before  May  1, 1992,  and  included". 

§1.12«1-10T    [Corrected] 

Par.  3.  On  page  10996,  column  one,  in 
S  1.1291-lOT.  paragraph  (b)(2)(ii),  line  5, 
the  language  "election  after  May  1, 1992 
as  the  Hrst",  is  corrected  to  read 
"election  after  May  1, 1992.  is  the  first". 
OaIeD.Goode. 

Federal  Register  Liaiaon  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doa  92-14872  Filed  6-24-fl2;  8:45  am)     ' 

BNJJNG  COOC  4830-«1-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exempotions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

aoency:  Department  of  the  Navy,  DoD. 
ACTION:  Final  Rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  Internationa) 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  determined  that  USS  VICKSBURG 
(CG  69)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  Hie 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  72  COLREGS 
apply. 

EFFECTIVE  DATE:  June  10. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Captain  R.  R.  Rossi.  JAGC  U.S.  Navy, 


Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General.  Navy  Department. 
200  Stovall  Street,  Alexandria.  VA 
22332-2400,  Telephone  number.  (2021 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  VICKSBURG  (CG  69)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  ptupose.  cannot 
comply  fully  with  72  COLREGS,  Annex 
1,  section  3(a).  pertaining  to  the  location 
of  the  forward  masthead  hght  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  USS  VICKSBURG 
(CG  69)  in  a  manner  differently  from 
that  prescribed  herein  will  adversely 
affect  the  vessel's  ability  to  perform  its 
military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

'    Marine  Safety,  Navigation  (Water), 
and  Vessels. 

PART  706-(AMENDEOI 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C  1605. 

5.  Table  Five  of  {  706.2  is  amended  by 
adding  the  following  ship: 
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Vessel 


USS  VICKSBURG. 


Table  Five 


Number 


CG69 


Masthead  lights 
not  over  all 

other  lights  arx) 

obstrixrtions. 

Annex  I  sec. 

2(f) 


N/A 


Forward 

mastftead  ligtit 

not  In  forward 

quarters  of  ship 

Annex  I  sec. 

3(a) 


After  masthad 
hght  less  than 
Vt  ship's  length 
aft  of  forward 
masthead  bght 
Arv>ex  I,  sec. 
3<a) 


Percentage 

horizontal 

separation 

attained 


38 


Approved:  ■ 
Dated:  Jtine  10. 1992. 
W.  L.  Sdiachte.  Jr.. 

Acting  fudge  Advocate  General. 

[FR  Doc.  92-14966  Filed  6-2+-92;  8:45  am] 

BtUJNQ  COOC  MIO-OI-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Eligibility  Requirements  for  Certain 
Special  Bulk  Rate  Ttiird-Ciass  Mall 

agency:  Postal  Service. 

action:  Final  rule.     

summary:  Section  625.522(b)  of  the 
Domestic  Mail  Manual  (DMM)  is 
amended  to  state  what  is  meant  by  the 
term  "not  generally  otherwise 
commercially  available"  when  making 
determinations  about  the  eligibility  of 
promotional  materials  pertaining  to  the 
coverage  provided  by  insurance  policies 
to  be  mailed  at  the  special  bulk  third- 
class  rates  of  postage  by  authorized 
nonprofit  organizations. 
EFFECTIVE  DATE:  June  25, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  L.  Cohen  (202)  268-5169. 
SUPPLEMENTARY  INFORMATION:  On 
December  6, 1991,  the  Postal  Service 
published  a  proposal  to  amend  the 
Domestic  Mail  Manual  to  provide 
guidelines  in  conjunction  with  the  Postal 
Service  Appropriations  Act  of  1991  (Pub. 
L.  No.  101-509)  for  determining  when 
promotional  materials  that  pertain  to  an 
insurance  policy  may  be  mailed  by  an 
authorized  nonprofit  organization  at  the 
special  (nonprofit)  bulk  third-class  rates 
of  postage.  (56  FR  63895-63896). 

Ten  written  comments  were  received. 
Six  commenters  support  the  adoption  of 
the  proposed  changes  to  DMM 
625.522(b),  two  commenters  make 
comments,  but  do  not  take  a  position, 
and  two  commenters  oppose  the 
adoption  of  the  amendments. 

Included  among  the  commenters  who 
support  the  proposal  are  three  nonprofit 
organizations  which  provide  counseling 
or  otherwise  work  on  issues  related  to 
health  insurance.  At  least  two  of  these 
organizations  appear  to  concentrate  on 


issues  relating  to  senior  citizens.  Each 
states  that  types  of  insurance  sold  to 
senior  citizens,  such  as  medigap,  long- 
term  care,  and  hospital  indemnity 
insurance,  are  generally  conunercially 
available. 

Indeed,  one  of  the  commenters 
appears  to  urge  the  Postal  Service  to 
revise  the  proposal  to  eliminate  a 
mailer's  opportunity  to  demonstrate  that 
any  specific  medigap  policy  is  not 
commercially  available.  The  Postal 
Service  does  not  believe  it  appropriate 
to  revise  the  proposal  in  this  manner.  As 
written,  the  provision  allowing  the 
mailer  to  demonstrate  that  a  policy  is 
not  commercially  available  to  a  target 
group  is  general  and  is  not  limited  to 
specific  types  of  policies.  Moreover, 
even  if  it  were  true  that  medigap 
insurance  is  generally  commercially 
available  at  this  time  to  all  potential 
target  groups,  which  is  a  determination 
the  Postal  Service  has  not.  and  need  not, 
make  here,  that  circumstance  could 
change  in  the  future.  If  it  does,  the 
mailer  should  be  able  to  take  advantage 
of  the  procedure  allowing  it  to  rebut  the 
presumption  of  availabiHty. 

Another  commenter  supporting  the 
proposal,  a  provider  of  insurance 
coverages  to  various  organizations. 
States  that  the  adoption  of  the  proposed 
revision  would  allow  it  and  similar 
organizations  to  develop  unique  and 
innovative  coverages  for  their  members 
that  could  be  promoted  by  mailing 
promotional  materials  at  the  special 
bulk  third-class  rates.  As  explained  in 
the  proposal  (56  FR  63896),  the  Postal 
Service  does  not  believe  that  the 
presence  of  unique  elements  in  a  type  of 
policy  which  is  otherwise  commercially 
available  is  sufficient  for  a 
determination  that  the  policy  is  not 
commercially  available. 

Of  the  commenters  not  taking  a  clear 
position  supporting  or  opposing 
adoption,  one  requests  that  the  Postal 
Service  publish  examples  of  mailpieces 
promoting  insurance  policies  that  would 
qualify  for  the  special  bulk  third-class 
rates.  Since  the  determining  criterion  is 
based  on  whether  the  insurance 
coverage  "is  not  generally  otherwise 
commercially  available."  and  not  solely 
on  the  contents  of  the  mailpiece,  it 


would  not  appear  to  be  helpful  to 
publish  such  examples. 

The  other  commenter  not  supporting 
or  opposing  the  proposal  asserts  that  the 
rule  regarding  the  mailing  of 
promotional  materials  at  the  special 
bulk  third-class  rates  should  not  apply 
to  fraternal  benefit  societies  because 
their  mailings  do  not  involve 
cooperative  ventures  between  profit- 
making  companies  and  the  societies. 
However,  Public  Law  No.  101-509  does 
not  provide  an  exception  for  mailings  of 
fraternal  benefit  societies.  Moreover,  the 
statute  established  new  restrictions  in 
addition  to  the  preexisting  prohibition 
on  cooperative  mailings.  See  56  FR  46551 
(September  13. 1991).  Thus,  there  is  no 
basis  for  the  Postal  Service  to  extend 
the  special  bulk  third-class  rates  to 
insurance-related  mailings  of  fraternal 
benefit  societies. 

One  of  the  commenters.  a  nonprofit 
labor  organization  opposing  the 
proposed  amendments  to  DMM 
625.522(b).  states  that  one  of  its  principal 
activities  is  to  provide  members  with      i 
specialized  benefit  programs,  among 
which  are  various  insurance  programs. 
In  addition,  that  organization  has 
established  a  nonprofit  insurance  trust 
through  which  it  also  offers  insurance 
coverage  to  members.  The  commenter 
believes  that  its  mailings  and  those  of  its 
trust  do  not  fall  within  the  purview  of 
Public  Law  No.  101-509  because  they 
were  formed  specifically  to  engage  in 
providing  insurance  benefits  to 
members.  The  commenter  believes  it  is 
incumbent  upon  the  Postal  Service  to 
create  an  exception  in  the  rule  for  labor 
organizations  whose  core  purposes 
include  the  provision  of  certain  types  of 
health,  life,  and  disability  benefits  to 
members. 

There  are  no  specific  exclusions  in 
Public  Law  No.  101-509  for  labor 
organizations.  Moreover,  while  one  of 
the  conditions  for  permissible  mailings 
relating  to  travel  arrangements  concerns 
the  fulfillment  of  "one  or  more  of  the 
purposes  which  constitute  the  basis  for 
the  organization's  authorization  to  mail 
at"  the  special  rates.  39  U.S.C. 
3626(j)(l)(C),  a  similar  provision  is  not 
included  (much  less  included  as  the  sole 
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basis  for  eligibiUty)  in  the  corresponding 
provision  concerning  insurance 
mailings.  39  U.S.C.  3626(j)(l)(B).  Thus, 
there  is  no  basis  for  the  Postal  Service  to 
create  an  exception  in  the  rules  on    | 
commercial  availability  for  mailings  bf 
promotional  materials  by  labor         I 
organizations. 

The  same  commenter  also  states  that 
the  proposal  "creates,  in  effect,  a 
nonrebuttable  presumption"  contrary  to 
the  statute  and  its  intent.  (The  other 
commenter  opposing  the  rules  appears 
to  raise  a  similar  argument.]  It  states 
that  no  specific  criteria  or  examples  are 
offered  to  assist  mailers  in  theu-  efforts 
to  overcome  this  presumption.  The 
proposed  rule,  however,  does  provide 
that  the  presumption  is  rebuttable  and 
provides  guidance  and  factors  that  will 
be  considered  in  this  decision. 

The  commenter's  underlying  concern 
appears  to  be  a  disagreement  with  the 
substantive  aspects  of  the  proposal.  The 
commenter  argues  that  the  term 
"commercial  availability"  should  refer 
to  the  availability  of  a  particular  policy. 
with  the  same  features  and  options  and 
at  the  same  rates,  directly  from  a 
commercial  insurer  rather  than  through 
an  organization.  The  Postal  Service 
believes  that  this  is  a  too  restrictive 
reading  of  the  legislation.  As  explained 
in  the  proposal,  the  Postal  Service  does 
not  believe  that  differences  in  price, 
features,  or  other  unique  elements 
between  policies  are  appropriate  factors 
for  consideration  {56  FR  63696).  Further, 
whether  a  policy  is  directly  available 
from  a  commercial  insurer  or  through  an 
organization  (and  generally  thereby 
from  an  insurer)  does  not  appear  to 
warrant  disparate  treatment:  the 
important  consideration  is  whether 
coverage  is  available  to  the  individual. 

The  commenter  also  proposes  that 
annuity  programs  should  not  be 
considered  "insurance"  for  the  purpose 
of  Public  Law  No.  101-509.  This 
suggestion  appears  to  go  beyond  the 
scope  of  this  rulemaking.  Questions 
whether  specific  solicitations  concern 
insurance,  and  thereby  are  subject  to  the 
statute  and  implementing  regulations, 
may  be  raised  with  mail  classiBcation 
officials.  If  a  need  arises  for  guidelines 
concerning  the  definition  of  insurance, 
the  Postal  Service  will  consider  a  future 
rulemaking  to  provide  such  guidance. 

The  other  commenter  who  opposes 
the  adoption  of  the  amendments  to 
DMM  625.522(b)  does  so  because  It 
claims  the  rule  excludes  variables 
directly  affecting  the  availability  of 
health  insurance  for  the  elderly.  These 
variables  include  loss  ratios. 
underwriting,  and  limited  policy 
availabihty  due  to  marketing  features. 
The  commenter  believes  that  the 


implementation  of  the  amendments 
should  be  delayed  with  respect  to  health 
insurance  for  the  elderiy  because  of 
recent  and  upcoming  changes  in  the 
medigap  and  long-term  insurance 
industries.  Furthermore,  it  urges  the 
Postal  Service  to  conduct  substantive 
rulemaking  to  determine  whether  or  not 
health  insurance  for  the  elderly  is  "not 
generally  otherwise  commercially 
available."  The  conmienter  also  states 
that  available  evidence  does  not 
substantiate  that  medigap  insurance  and 
long-term  care  insurance  are  generally 
available  on  a  nationwide  basis  and 
that  information  relating  to  the  general 
availability  of  hospital  indemnity 
policies  nationwide  does  not  exist  Thus. 
the  conunenter  concludes  that  the  Postal 
Service  must  bear  the  burden  of  proof  of 
showing  that  health  insurance  for  the 
elderly  is  generally  commercially 
available. 

The  Postal  Service  believes  that  the 
terms  of  the  policy,  e.g..  the  scope  of  the 
coverage,  limitations,  and  exclusions, 
should  be  the  primary  factor  in 
determining  commercial  availability. 
The  availabihty  of  coverage  to  the 
targeted  category  of  mailing  recipients  is 
also  an  appropriate  factor.  This  factor 
may  be  based  upon  geographic  (i.e., 
national,  statewide,  or  dtywide)  or 
demographic  restrictions.  That  is, 
coverage  not  available  in  the  targeted 
mailing  area  or  to  the  demographic 
group  targeted  in  the  mailing  would  be 
considered  not  generally  commerdally 
available. 

As  a  general  matter,  the  Postal 
Service  does  not  believe  that  price,  loss 
ratios,  finandal  condition  of  the  insurer, 
or  underwriting,  promotional,  marketing, 
or  distribution  practices  are  appropriate 
factors  for  determining  whether  a  poUcy 
is  generally  commeciaily  available. 

The  Postal  Service's  obligation  in 
establishing  these  regulations  is  to 
adhere  to  the  intent  of  Congress  (56  FR 
46551).  The  statute  specifically  looks  to 
"the  coverage  provided  by  the  policy," 
39  U.S.C  3626(j)(l)(B),  without  any 
indication  that  price  or  the  fmancial 
condition  or  practices  of  the  insurer 
should  modi^  the  rule.  Nevertheless,  as 
explained  in  the  proposal,  other  factors, 
such  as  underwriting  and  marketing 
practices,  may  be  considered  to  the 
extent  that  they  affect  the  availabihty  of 
coverage  to  the  targeted  category  of 
mailing  recipients. 

The  appropriate  test  for  determining 
whether  a  policy  is  commerdally 
available  is  whether  the  targeted 
individuals  may  obtain  that  coverage 
from  any  other  source,  such  as  by  the 
purchase  of  an  individual  policy  or 
partidpation  in  a  group  policy  throng 
another  organization.  In  accordance 


with  this  test  and  the  comments 
discussed  above,  the  Postal  Service 
believes  that  certain  lines  of  insurance 
are  generally  commercially  available. 
Life,  automobile,  airplane,  travel, 
accidental  death  and  dismemberment, 
homeowner's,  property,  casualty,  and 
marine  insurance  were  dted  in  earlier 
comments  as  examples  that  might  be 
placed  in  this  category.  The  Postal 
Service  is  inclined  to  agree  with  each  of 
these  suggestions.  Medicare  supplement 
(medigap),  catastrophic  care,  health, 
truck,  motorhome,  motorbike, 
motorcyde.  boat  nursing  home, 
professional  liability  (including 
malpractice),  and  hospital  indemnity 
insurance  are  other  types  of  coverage 
which  appear  to  be  generally 
commerdaUy  available.  Other  types  of 
insurance  might  be  added  to  the  list  as 
appropriate.  This  hst  is  not  meant  to  be 
exhaustive,  and  other  Uhes  of  coverage 
not  on  the  list  might  be  determined  to  be 
generally  commerdally  available.  It  is 
again  cautioned  that  inclusion  on  this 
Ust  would  not  necessarily  be 
determinative  but  wonld  create  a  strong 
presumption  that  a  policy  is  generaUy 
commerdally  available.  The  mailer 
might  rebut  this  presumption  with 
respect  to  a  spedfic  policy  by 
demonstrating  that  it  is  not 
commerdally  avaUable  to  the  target 
group  of  recipients,  based  upon  the 
factors  discussed  above. 

The  apphcation  of  the  rules  regarding 
the  mailing  of  promotionai  materials 
about  insurance  poHdes  at  the  spedal 
bulk  third-dass  rates  is  always  based 
on  the  commerdal  availability  of  a 
similar  type  erf  insurance  at  any  given 
time,  and  it  is  recognized  that  there  may 
be  changes  in  the  types  of  insurance 
coverages  offered  to  potential  policy 
holders.  The  rule's  list  of  insiu^nce 
considered  to  be  generally  commerdally 
available  will  be  revised  as  appropriate. 
In  addition,  mailers  may  use  current 
information  to  rebut  the  presimaption  of 
availability  with  resped  to  specific 
polides.  llius.  the  Postal  Service  does 
not  believe  that  it  is  necessary  to  delay 
the  implementation  of  the  amendments 
with  respect  to  health  insurance  for  the 
elderiy  in  antidpatJon  of  upcoming 
changes  in  the  medigap  and  long-term 
insurance  industries.  Moreover.  Public 
Law  No.  101-509  did  not  authorize  any 
delays  in  implementation. 

The  Postal  Service  does  not  believe 
that  it  is  necessary  to  conduct  a 
separate  rulemakhig  to  determine 
whether  or  not  health  insurance  for  die 
elderly  is  "not  generally  otherwise 
commerdally  available."  There  is  no 
direction  in  the  statute,  or  elsewhere,  to 
single  out  one  spedfic  type  of  insiirance 
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for  scrutiny.  Moreover,  there  is  ample 
evidence,  including  that  set  forth  in 
comments  submitted  in  this  rulemaking, 
that  health  insurance  for  the  elderly  is 
generally  commercially  available.  In  any 
case,  a  mailer  may  rebut  this 
presumption  with  respect  to  a  specific 
policy  by  demonstrating  that  it  is  not 
commercially  available  to  the  target 
group  of  recipients,  based  upon  the 
factors  discussed  above. 

As  stated  above,  the  availability  of 
coverage  to  the  targeted  category  of 
mailing  recipients  is  an  appropriate 
factor  in  determining  commercial 
availability  of  a  particular  type  of 
insurance  coverage.  This  factor  may  be 
based  upon  geographic  (i.e.,  national, 
statewide,  or  citywide)  or  demographic 
restrictions.  That  is,  coverage  not 
available  in  the  targeted  mailing  area  or 
to  the  demographic  group  targeted  in  the 
mailing  would  be  considered  not 
generally  commercially  available. 
Therefore,  the  finding  that  available 
evidence  substantiates  that  medigap 
insurance,  long-term  care,  and  hospital 
indemnity  insurance  are  generally 
available  on  a  nationwide  basis  does 
not  necessarily  preclude  authorized 
nonprofit  organizations  from  mailing 
promotional  materials  about  insurance 
policies  at  the  special  bulk  third-class 
rates,  particularly  if  it  can  be  shown  that 
the  insurance  is  not  available  to  the 
recipients  of  the  mailing. 

The  Postal  Service  believes  that 
mailers  must  bear  the  burden  of  proof 
when  it  comes  to  substantiating  that 
their  mailings  qualify  for  the  special 
bulk  third-class  rates  of  postage.  Indeed, 
nonprofit  organizations  have  historically 
borne  the  burden  of  proving  eligibility  to 
mail  at  the  special  rates.  See  former  39 
U.S.C.  4452(d).  Accordingly,  it  is    ^ 
incumbent  upon  them  to  provide 
evidence,  such  as  information  from 
insurance  underwriters  and  others,  to 
support  any  claim  that  particular  types 
of  insurance  coverage  are  not 
commercially  available.  Indeed,  the 
comments  indicate  that  there  is  a  vast 
amount  of  publicly  available  evidence, 
which,  contrary  to  the  commenter's 
assertions,  is  available  concerning  these 
matters.  Moreover,  nothing  in  the  statute 
or  elsewhere  authorizes  the  Postal 
Service  to  single  out  specific  types  of 
coverage  for  special  treatment.  Thus,  if 
the  Postal  Service  were  to  assume  the 
task  of  conducting  extended  evidentiary 
hearings  to  establish  rules  concerning 
the  availability  of  one  type  of  coverage, 
as  the  commenter  appears  to  urge,  it 
might  be  subject  to  demands  to 
undertake  such  procedures  for  all  other 
coverages.  This  burdensome  task  would 
unduly  delay  implementation  of  Public 


Law  No.  101-509,  and  would  be  an 
inefficient  use  of  resources. 

In  view  of  the  reasons  discussed 
above,  the  Postal  Service  hereby  adopts 
the  following  amendments  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR  111.1). 

List  of  Subjecto  in  39  CFR  Part  111 

Postal  service. 

PART  11 1-4  AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a).  39  U.S.C.  101. 
401.  403.  404.  3001-3011,  3201-3219,  3403-3406. 
3621.  5001. 

2.  Section  625.522(b)  of  the  Domestic 
Mail  Manual  is  revised  to  read  as 
follows: 

PART  625— ADDITIONAL  CONDITIONS 
FOR  SPECIAL  BULK  RATES 
ELIGIBILITY 

•  •        •        •        • 

625.522    Nonpermissible  mailings. 

*  *         *         *         *  - 

b.  Any  insurance  policy,  unless  the 
organization  promoting  the  purchase  of 
such  policy  is  authorized  to  mail  at  the 
special  bulk  rates  at  the  entry  post 
office;  the  policy  is  designed  for  and 
primarily  promoted  to  the  members, 
donors,  supporters,  or  beneficiaries  of 
that  organization;  and  the  coverage 
provided  by  the  policy  is  not  generally 
otherwise  commercially  available. 

The  term  "not  generally  otherwise 
commercially  available"  applies  to  the 
actual  coverage  stated  in  the  insurance 
policy,  without  regard  to  the  amount  of 
the  premiums,  the  underwrriting 
practices,  and  the  financial  condition  of 
the  insurer.  When  comparisons  are 
made  with  other  policies,  consideration 
will  be  given  to  policy  coverage  benefits, 
limitations,  and  exclusions,  and  to  the 
availability  of  coverage  to  the  targeted 
category  of  recipients.  When  insurance 
policy  coverages  are  compared  for  the 
purpose  of  determining  whether 
coverage  in  a  policy  offered  by  an 
organization  is  not  generally  otherwise 
commercially  available,  the  comparison 
will  be  based  on  the  specific 
characteristics  of  the  recipients  of  the 
piece  in  question  (e.g.,  geographic 
location  or  demographic 
characteristics). 

Note:  The  types  of  insurance  considered  to 
be  generally  commercially  available  include 
but  are  not  limited  to:  Homeowner's, 
property,  casualty,  marine,  professional 
liability  (including  malpractice),  travel, 
health,  Ufe.  airplane,  automobile,  truck, 
motorhome,  motorbike,  motorcycle,  boat, 
accidental  death  and  dismemberment, 


medicare  supplement  (medigap),  catastrophic 
care,  nursing  home,  and  hospital  indemnity 
insurance. 

A  transmittal  letter  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  published  and  transmitted 
automatically  to  subscribers.  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 

Assistant  General  Counsel,  Legislative 
Division. 
[FR  Doc.  92-14891  Filed  6-24-92;  8:45  am] 

BILUNG  CODE  r71(MI1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[CC  Docket  No.  91-34;  FCC  92-207) 

Bundling  of  Cellular  Customer 
Premises  Equipment  and  Cellular 
Service 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  Interpretation. 

SUMMARY:  This  rulemaking  proceeding 
clarifies  and  modifies  the  Commission's 
policies  to  allow  all  cellular  customer 
premises  equipment  (CPE)  and  cellular 
service  to  be  offered  on  a  bundled  basis, 
provided  that  cellular  service  is  also 
separately  on  a  nondiscriminatory  basis. 
The  Commission's  decision  is  based  on 
the  unique  conditions  in  the  cellular 
industry  today  and  on  the  public  interest 
benefits  associated  with  bundling. 
Allowing  cellular  carriers  to  offer 
packaged  offerings  of  cellular  CPE  and 
service  will  provide  new  customers  with 
CPE  and  service  more  economically 
than  if  it  were  prohibited. 

EFFECTIVE  DATE:  July  27. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Dan  Abeyta,  Mobile  Services  Division, 
Common  Carrier  Bureau  (202)  632-6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  91-34, 
adopted  May  14, 1992,  and  released  June 
10, 1992.  The  full  texts  of  Commission 
decisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230),  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422. 
1114  21st  Street.  NW..  Washington,  DC 
20036. 
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Summary  of  Report  and  Order 

In  the  Notice  of  Proposed  Rulemaking 
(Bundling  of  Cellular  Customer  Premises 
Equipment  and  Cellular  Service) 
(Notice),  6  FCC  Red  1732  (1991),  56  FR 
16050  (April  19. 1991).  the  Commission 
sought  comment  on  whether  it  should 
clarify  or  modify  its  policy  governing  the 
bundling  of  cellular  customer  premises 
equipment  (CPE)  and  cellular  service. 
The  Commission  indicated  in  the  Notice 
that  it  was  appropriate  to  reevaluate  the 
bundling  policy  in  light  of  the  changes 
that  have  occuiTed  in  the  cellular 
industry. 

The  record  is  uncontroverted  that  the 
cellular  CPE  market  is  extremely 
competitive  both  locally  and  nationally. 
CPE  is  manufactured  nationally  and 
internationally  with  new  CPE 
manufacturers  entering  the  market 
annually.  This  competition  has  resulted 
in  the  widespread  availability  of  CPE. 
The  record  also  shows  that  no  single 
manufacturer  dominates  the  market  and 
that  CPE  is  marketed  through  a  diverse 
distribution  network.  In  view  of  the 
large  number  of  CPE  manufacturers 
competing  in  the  United  States  cellular 
industry  and  the  fact  that  new 
manufacturers  are  continuously  entering 
the  market  and  given  the  broad  national 
distribution,  network  for  cellular  CPE. 
the  Commission  concluded  that  it  is 
highly  unlikely  that  one  manufacturer 
can  control  the  market. 

Nevertheless,  the  record  is  not 
conclusive  as  to  whether  the  cellular 
service  market  is  competitive.  While  it 
appears  that  the  two  facilities-based 
cellular  carriers  in  each  market  compete 
on  the  basis  of  market  share, 
technology,  service  offerings  and  service 
prices,  the  record  does  not  supporl  a 
finding  that  the  cellular  service  market 
is  fully  competitive. 

However,  the  Commission  agrees  with 
the  position  taken  by  the  Department  of 
Justice  and  the  Federal  Trade 
Commission  Staff  that  the  inability  to 
find  the  cellular  service  market  fully 
competitive  does  not  provide  a  basis  to 
prohibit  bundUng  per  se.  Despite  some 
reservations  about  the  status  of 
competition  in  the  cellular  service 
marlcet,  the  record  supports  the 


conclusion  that  clarifying  the  bundling 
poHcy  to  allow  carriers  to  bundle 
cellular  CPE  and  service  provided  that 
service  is  offered  separately  on  a 
nondiscriminatory  basis  would  not 
adversely  impact  the  cellular  CPE 
market.  In  this  regard,  it  is  unlikely  that 
individual  cellular  carriers,  which 
operate  locally,  possess  market  power 
that  could  impact  the  numerous  CPE 
manufacturers  which  operate  nationally 
and  internationally. 

Notwithstanding  the  state  of 
competition  in  the  cellular  service 
industry,  there  appear  to  be  significant 
public  interest  benefits  associated  with 
the  packaging  or  bundling  of  cellular 
CPE  and  service.  Bundling  is  an  efficient 
promotional  device  which  reduces 
barriers  to  new  customers  and  which 
can  provide  new  customers  with  CPE 
and  cellular  service  more  economically 
than  if  it  were  prohibited.  Moreover, 
with  the  influx  of  new  subscribers  due 
to  carriers'  discounting  practices,  the 
fixed  cost  of  providing  cellular  service 
are  spread  over  a  larger  population  of 
users.  Rapid  growth  of  the  subscriber 
base  also  promotes  efficient  use  of  the 
spectrum  and  further  stimulates 
competition  in  the  cellular  industry. 
Finally,  these  packaging  practices  can 
also  provide  carriers  a  mechanism  to 
encourage  customers  to  trade  in  their 
analog  cellular  CPE  for  more  spectrum 
efficient  digital  telephones. 

The  Commission  also  indicates  in  the 
Report  and  Order  that  there  is  no 
evidence  in  the  record  showing  that 
bundling  cellular  CPE  and  cellular 
service  has  led  to  an  increase  in  service 
prices  or  has  resulted  in  discriminatory 
cellular  service  rates.  The  record  is  also 
inconclusive  as  to  whether  carriers  are 
using  their  service  revenues  to  subsidize 
their  discounting  practices.  In  any  event, 
there  is  no  convincing  evidence  that  if 
these  p^ickaging  practices  were 
eliminated,  that  cellular  service  prices 
would  decline. 

The  record  also  reveals  that  cellular 
service  is  unregulated  at  the  federal 
level  and  largely  unregulated  at  the 
state  level.  While  the  non-regulation  of 
cellular  service  does  not  in  itself 
demonstrate  that  the  cellular  service 
market  is  competitive,  it  does  suggest 


that  states  have  chosen  not  to  regulate 
cellular  service  because  they  do  not 
consider  it  a  monopoly  service. 

The  record  is  also  inconclusive  as  to 
what  extent  resellers  would  be  affected 
if  facilities-based  carriers  were  allowed 
to  bundle  cellular  CPE  and  cellular 
service.  Nevertheless,  the  Commission 
agrees  with  several  of  the  commenters 
that  the  possibility  that  one  type  of 
retailer  may  be  harmed  does  not  provide 
a  basis  for  a  rule  that  limits  the  use  of  a 
potentially  efficient  contract  retail 
distribution  system. 

In  conclusion,  despite  some  concerns 
about  the  status  of  competition  in  the 
cellular  service  market,  the  record 
supports  the  conclusion  that  clarifying 
the  current  bundling  policy  to  allow 
facilities-based  carriers  to  bundle 
cellular  CPE  and  service  would  not  have 
an  adverse  impact  on  the  cellular  CPE 
market.  Moreover,  the  theoretical 
potential  for  any  anticompetitive 
behavior  is  outweighed  by  the  public 
interest  benefits  of  permitting  bundling. 
While  the  Commission  recognizes  the 
customer  benefits  of  CPE  discounting  as 
a  part  the  sale  of  cellular  service,  it 
intends  to  monitor  the  bundling  of 
cellular  service  and  CPE  to  ensure  thaj 
bundling  not  be  used  anticompetitively. 
If  parties  can  demonstrate  that  carriers' 
packaged  offerings  lead  to 
anticompetitive  abuses,  the  Commission 
will  be  open  to  further  action. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
sections  1,  4(!),  4(j)  and  303(r)  of  the         I 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  sections  151. 154(i). 
154(j)  and  303(r).  that  the  cellular 
bundling  policy  is  clarified  and  modified 
as  set  forth  above. 

List  of  Subjects 

47  CFR  Part  22 

Domestic  public  cellular  radio 
telecommunications  service,  radio. 

Federal  Communications  Commission^ 

Donna  R.  Searcy. 

Secretary. 

|FR  Doc.  92-15010  Filed  6-24-92;  8:45  am) 
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This   section   of   the   FEDERAL   REGISTER 
contains  notices  to  the  public  o<  the 
fxoposed  issuance  of  njles  and 
regulations.   The   purpose  of   these   notices 
IS  to  give  interested  persons  an 
opportunity   to   participate   m   tt>e   rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMErrr  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1410 

Agricultural  Resources  Conservation 
Program 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  7  CFR  part  1410  to  expand  the 
Conservation  Reserve  Program  (CRP)  to 
allow  small  farmed  wetlands  to  be 
enrolled  in  the  CRP.  This  action  will 
allow  producers  greater  flexibility  in 
enrolling  in  the  CRP  and  will  provide 
enhanced  environmental  benefits  under 
the  CRP. 

DATES:  Comments  must  be  received  on 
or  before  )uly  27. 1992.  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  should  be 
mailed  to  Director.  Conservation  and 
Environmerital  Protection  Division. 
ASCS.  P.O.  Box  2415.  Washington.  DC 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  R.  McMulien.  Director. 
Conservation  and  Environmental 
Protection  Division,  ASCS.  P.O.  Box 
2415,  Washington,  DC  20013.  Phone  202- 
720-6221. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
L'SDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  provisions  of  Departmental 
Regulation  1512-1  and  has  been 
classified  as  "non  major."  It  has  been 
determined  that  these  provisions  will 
not  result  in  an  annua!  effect  on  the 
national  economy  of  SlOO  million  or 
more;  major  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
State  or  local  agencies,  or  geographic 
regions:  significant  adverse  effects  on 
competition,  em.ployment.  investment, 
productivity,  or  innovation,  or  a 


substantial  effect  on  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  It  has 
been  determined  that  the  Regulatory 
Flexibility  Act  is  not  applicable  to  this 
rule  since  the  Commodity  Credit 
Corporation  (CCC)  is  not  required  by  5 
U.S.C.  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this/ule. 

It  has  been  determined  by  an 
environmental  assessment  that  this 
action  will  not  have  any  significant 
adverse  impact  on  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
needed. 

Copies  of  a  final  environmental 
assessment  are  available  upon  written 
request. 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  This  proposed  rule  is  not 
retroactive  and  does  not  pre-empt  State 
laws.  Before  any  judicial  action  may  be 
taken  with  respect  to  the  provisions  of 
this  proposed  rule,  administrative 
remedies  at  7  CFR  part  780  must  be 
exhausted. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  found 
in  the  catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are:  Conservation  Reserve  Program — 
10.069. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  the  current 
regulations  at  7  CFR  part  1410  under 
provisions  of  44  U.S.C.  chapter  33  and 
OMB  number  0560-0125  has  been 
assigned,  effective  through  April  30. 
1993. 

The  public  reporting  burden  for  the 
information  collection  requirements 
contained  in  these  regulations  is 
estimated  to  vary  from  3  minutes  to  45 
minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  collection 
of  information. 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in  issuing 
the  final  ni\e. 

Discussion  of  Program 

The  proposed  change  will  allow 
producers  with  eligible  fields  that 
include  small  farmed  wetlands  to  enroll 
the  whole  field  in  the  CRP  rather  than 
deleting  the  wetlands  areas  from  their 
CRP  bid  offers.  This  proposed  change 
provide  producers  greater  flexibility  and 
aid  producers  for  planning  purposes. 
CCC  does  not  intend  to  utilize  this 
authority  to  adversely  impact 
participation  in  the  Wetlands  Reserve 
Program. 

List  of  Subjects  In  7  CFR  Part  1410 

Administrative  practices  and 
procedures.  Conservation  plan. 
Contracts.  Technical  assistance.  Natural 
resoures.  Environmental  indicators,  and 
Easements. 

Proposed  Rule 

Accordingly,  it  is  proposed  that  7  CFR 
part  1410  be  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  1410  continues  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c:  16 
U.S.C.  3831-3847. 

2.  Section  1410.103  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 

§  1410.103    Elig!t>le  Land. 

•  *  *  *  * 

(0  •  •  * 

(2)  Farmed  wetland  which  may  be 
eligible  for  the  Wetlands  Reserve 
Program  under  7  CFR  pari  703.  except 
that  this  restriction  shall  not  apply  to 
those  farmed  wetlands  which  are 
considered  by  CCC  to  be  small  farmed 
wetlands. 

Signed  on  June  18.  1992.  in  Washington, 
DC. 

|ohn  A.  Stevenson, 

Acting  Executive  Vice  President.  Commodity 

Credit  Corporation. 

|FR  Doc.  92-14981  Filed  6-24-92:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-18) 

Proposed  Alteration  of  Jet  Routes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  fo  alter 
the  descriptions  of  Jet  Routes  J-29,  J-101 
and  J-180  located  in  the  State  of  Texas. 
The  realigament  of  these  jet  routes  is 
necessary  to  resolc'e  traffic  congestion 
at  a  crossing  point  north  of  Dallas.  TX. 
This  action  would  relocate  the  crossing 
point  northeast  of  Lufkin.  TX,  thereby 
permitting  departures  from  Dallas/Fort 
Worth,  TX,  to  reach  cruising  altitude 
before  crossing  the  intersection. 
DATES:  Comments  must  be  received  on 
or  before  August  7, 1992. 

ADDRESSES:  Send  comments  on  the 

proposal  in  triplicate  to: 

Manager,  Air  Traffic  Division,  ASW- 

500,  Docket  No.  92-ASW-18.  Federal 

Aviation  Administration,  P.  O.  Box 

1689,  Fort  Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstniction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenlers  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
ASW-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
coramenter.  All  communications        • 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  dale  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  ioentify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
realign  three  jet  routes  located  in  the 
State  of  Texas.  The  realignment  of  these 
jet  routes  is  necessary  to  resolve  traffic 
congestion  at  a  crossing  point  north  of 
Dallas,  TX.  This  amendment  would 
relocate  the  intersection  east  thereby 
allowing  the  Dallar/Fort  Worth 
departures  to  reach  cruising  altitude 
before  crossing  that  intersection.  This 
action  would  reduce  controller 
workload.  The  airspace  designations  for 
the  existing  jet  routes  listed  in  this 
document  are  published  in  section 
75.100  of  Handbook  7400.7  effective 
November  1, 1991.  which  is  incorporated 
by  reference  in  14  CFR  71.1.  The 
amended  designations  for  these  jet 
routes  proposed  in  this  document  would 
be  published  subsequently  in  section 
71.607  of  the  Handbook,  if  the  regulation 
is  promulgated. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26,  1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nunmber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  jet  routes. 
Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED I 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(d).  1354|a), 
1.510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR  11.69. 

§71.1     (Amended) 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7. 
Compilation  of  Regulations,  published 
April  30. 1991,  and  effective  November 

1,  1991,  is  amended  as  follows: 

Section  75. 100    jut  Routes 


1-29    {Revised! 

From  tlic  INT  of  tiie  United  Slates/Mexican 
Border  and  the  Corpus  Christi.  TX.  229°  radial 
vi.T  Corpus  Christi;  Palacios.  TX;  Humble.  TX; 
I.ufkin,  TX:  Elm  Grove.  LA;  El  Dorado.  AR: 
Memphis,  TN;  Pocket  City,  IN.  INT  Pockel 
City  051°  and  Rosewood.  OH.  230°  radials: 
Rosewood;  DRYER.  OH;  Jamestown.  NY: 
Syracuse.  NY:  Pialtsburgh.  NY:  Bangor.  ME; 
to  Presque  Isle.  ME.  The  airspace  within 
Mexico  is  excluded. 


1-101    jRevisedj 

From  Humble.  TX.  via  LufVin.  TX:  Elm 
Grove.  LA;  Little  Rock.  AR;  St  Louis.  MO: 
Capital.  IL  Pontiac.  IL;  Juliet.  IL;  Northbro'>k. 


28470 


Federal  Register  /  Vol.  57.  No.  123  /  Thursday.  June  25.  1992  /  Proposed  Rules 


IL  Bddger.  Wt  Green  Bay.  VVI;  to  Saull  Sle 
Marie.  MI. 


J- 180    I  Revised] 

From  Humble.  TX:  Daiset'a.  TX.  INT 
Dnisella  030°T(022"M)  and  E!  Dorado.  AR. 
2067(1*19  M)  radials:  El  Dorado;  to  Little 
Rock.  AR. 
•  •  •  •  • 

Issued  in  Wdshington.  DC.  on  June  15.  1992. 
Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  92-14922  Filed  &-24-92;  8:45  am) 
BILU»*G  COO£  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

(PS-264-821 
RIN  1S45-AE88 

Adjustments  to  Basis  of  Stock  and 
Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders;  Correction 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  contains  a* 
correction  to  the  notice  of  proposed 
rulemaking  (PS-264-82).  which  was 
published  in  the  Federal  Register  for 
Tuesday,  June  9. 1992  (57  ER  24426).  The 
proposed  rules  relate  to  adjustments  to 
the  basis  of  a  shareholders  stock  in  an 
S  corporation  and  the  basis  of 
indebtedness  of  an  S  corporation  to  a 
shareholder. 

FOR  FURTHER  INFORMATION  CONTACr. 
Christine  Ellison.  202-566-3352  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  this  correction 
contains  proposed  amendments  to  part  1 
of  title  26  of  the  Code  of  Federal 
Regulations  that  provide  rules  under 
sections  1367  and  1368  of  the  Internal 
Revenue  Code  of  1986.  as  amended  (the 
Code).  The  proposed  amendments 
would  conform  the  regulations  to 
amendments  made  to  sections  1367  and 
1368  by  sections  2  and  6  of  the 
Subchapter  S  Revision  Act  of  1982. 
section  305  of  the  Technical  Corrections 
Act  of  1982,  sections  721(d).  (r)  and  (w) 
anti  722(e)(2)  of  the  Tax  Reform  Act  of 


1984.  and  section  1879(m)(l)(B)  of  the 
Tax  Reform  Act  of  1986. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  an  error  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (PS-264-82).  which 
was  the  subject  of  FR  Doc.  92-13262.  is 
corrected  as  follows: 

1.  On  page  24427.  column  1.  in  the 
preamble  under  the  heading  "FOR 
FURTHER  INFORMATION  CONTACT", 
second  line  from  the  bottom  of  the 
paragraph,  the  language  "Ellison.  (202) 
377-3352  (not  a  toll-free"  is  corrected  to 
read  "Ellison.  (202)  566-3352  (not  a  toll- 
free". 

Dale  0.  Goode. 

Federal  Register  Liaison  OfficeY.  Assistant 
Chief  Counsel  (Corporate). 
|FR  Doc.  92-14874  Filed  6-24-92:  8:45  am| 
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26  CFR  Part  1 

IINTL-03C9-88] 
RtN  1545-AL84 

Determination  of  Interest  Expense 
Deduction  of  Foreign  Corporations; 
Correction 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

action:  Correction  to  notice  of  proposed 

rulemaking.  

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (INTL-0309-88),  which  was 
published  on  Friday.  April  24. 1992  (57 
FR  15038).  The  proposed  regulations 
relate  to  the  determination  of  the 
interest  expense  deduction  of  foreign 
corporations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karl  T.  WalU.  (202-566-6284.  not  a  toll 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 
contains  proposed  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  882  of  the  Internal 
Revenue  Code  of  1986.  These  regulations 
are  proposed  to  revise  existing  §  1.882-5. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 


prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (INTL-0309-88). 
which  was  the  subject  of  FR  Doc.  92- 
9289,  is  corrected  as  follows: 

Paragcaph  1.  On  page  15039,  column  3. 
in  the  preamble  under  the  heading  "B. 
Explanation  of  Specific  Provisions",  thej 
first  full  paragraph,  line  5.  the  language  ^ 
"of  §  1.884-T(d)(ll)  permits 
reinvestment"  is  corrected  to  read  "of 
§  1.884-lT(d)(ll)  permits  reinvestment"!! 

§  1.882-S    [Corrected] 

Par.  2.  On  page  15041.  column  3,  in 
§  1.882-5,  paragraph  (b)(l)(ii)(A)(;).  lines 
1  and  2  are  corrected  to  read:  "(?)  An 
asset  described  in  §  1.884-lT(d)(5). 
except  in  the  year  that  gain". 

Par.  3.  On  page  15043.  column  1,  in 
§  1.882-5,  paragraph  (c)(3).  line  9.  the 
language  "§  1.864{c)(5)(i))  nor  an 
insurance"  is  corrected  to  read  "§  1.864- 
4(c)(5){i)  nor  an  insurance". 

Par.  4.  On  page  15043.  column  3,  in 
§  1.882-5.  paragraph  (d)(2)(iii)(B).  line  6, 
the  language  "higher  that  the  adjusted 
federal  rate  for"  is  corrected  to  read 
"higher  than  the  applicable  Federal  rate 
for". 

Dale  0.  Goode. 

Federal  Register  Liaison  Officer.  Assistant 
Ch  lef  Counsel  (Corporate). 
|FR  Doc.  92-14879  Filed  6-24-92:  8;45  am| 
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26  CFR  Part  301 
IGL-173-89J 
RIN  1545-AN46 

Property  Exempt  From  Levy; 
Correction 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

summary:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  (GL-173-89).  which  was 
published  in  the  Federal  Register  for 
Wednesday.  May  27. 1992  (57  FR  22189). 
The  proposed  rules  relate  to  property 
exempt  from  levy. 

FOR  FURTHER  INFORMATION  CONTACT. 
Robert  A.  Miller.  (202)  535-9668  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections 


Federal  Register  /  Vol.  57.  No.  123  /  Thursday.  June  25,  1992  /  Proposed  Rules  28471 


contains  proposed  regulations  amending 
the  Procedure  and  Administration 
Regulations  (28  CFR  part  301)  under 
section  6334  of  the  Internal  Revenue 
Code  (the  Code).  The  regulations  reflect 
the  amendment  of  section  6334  by 
sections  1015(o)  and  6236(c)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  Public  Law  100-647,  as  well 
as  the  Tax  Reform  Act  of  1986.  Public 
Law  99-514,  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982,  Public  Law 
97-248,  and  the  Tax  Reform  Act  of  1976. 
Public  Law  94-455. 

Need  for  Correction 

As  published,  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (GL-173-89). 
which  was  the  subject  of  FR  Doc.  92- 
11134,  is  corrected  as  follows: 

1.  On  page  22190,  column  3,  ia  the 
preamble  under  the  heading 
"Explanation  of  Provision",  first  full 
paragraph,  line  2,  the  language  "revise 
the  text  of  §  301.6331-3,"  is  corrected  to 
read  "revise  6\e  text  of  §  301.6334-3,". 

2.  On  page  22190.  column  3,  in  the 
preamble  under  the  heading 
"Explanation  flf  Provision",  second 
paragraph,  line  1,  the  language 
"Proposed  §  301.6331-3  defines  the"  is 
corrected  to  read  "Proposed  §  301.6334- 
3  defines  the". 

3.  On  page  2219Q,  column  3,  in  the 
preamble  under  the  heading 
"Explanation  of  Provision",  second 
paragraph,  line  11,  the  language 
"entitled  over  the  period  of  time  in  the" 
is  corrected  to  read  "entitled  over  the 
period  of  time  in  which  the". 

Dale  D.  Good«. 

Federal  Register  Liaison  Officer.  Assistant 

Chief  Counsel' fCorporatef. 

(FR  Doc.  92-14873  Filed  6-24-92;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40<;FR  Parts  1 17.  302,  and  355 

(SWH-FRL-4144-11 

Reportable  Quantity  Adjustments  for 
Lead  Metal,  Lead  Compounds,  Lead- 
Containing  Hazardous  Wastes,  and 
Mettiyt  Isocyanate;  Correction 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule;  correction. 


summary:  EPA  is  correcting  certain 
omissions  and  other  errors  in  the  notice 
of  proposed  rulemaking  on  reportable 
quantity  adjustments  for  lead  metal, 
lead  compounds,  lead-containing 
hazardous  wastes,  and  methyl 
isocyanate  which  appeared  in  the 
Federal  Register  on  May  8. 1992  (57  FR 
20014). 

DATES:  Comments  on  the  May  8, 1992 
proposed  rule,  as  amended  by  this 
notice,  must  be  received  on  or  before 
July  7, 1992. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to:  Emergency 
Response  Division.  Attention:  Superfund 
Docket  Clerk.  Docket  Number  102  RQ- 
31L.  Superfund  Docket  Room  M2427. 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW.,  Washington,  DC 
20460. 

Docket:  Copies  of  materials  relevant 
to  the  May  8. 1992  proposed  rulemaking 
are  contained  in  room  M2427  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington,  DC  20460 
(Docket  Number  102  RQ-31L).  The 
docket  is  available  for  inspection 
between  the  hours  of  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays.  Appointments  to 
review  the  docket  can  be  made  by 
calling  1-202/260-3046.  The  public  may 
copy  up  to  100  pages  from  any 
regulatory  docket  at  no  cost.  For  101 
pages  or  more,  copies  will  cost  the 
public  $.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Gerain  H.  Perry,  Response 
Standards  and  Criteria  Branch. 
Emergency  Response  Division  (OS-210J. 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.,  Washington.  DC 
20460:  or  the  RCRA/Superfund  Hotline 
at  1-800/424-9346  (in  the  Washington. 
DC  metropolitan  area,  contact  703/92O- 
9810).  The  Telecommunications  Device 
for  the  Deaf  (TDD)  Hotline  number  is  1- 
800/553-7672  (in  Washington,  DC 
metropolitan  area,  contact  703/486- 
3323). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  8, 1992,  EPA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
(57  FR  20014)  to  adjust  the  reportable 
quantities  (RQs)  for  31  substances 
designated  as  hazardous  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  of  1980  (CERCLA),  as  amended. 
These  31  substances  include  lead  metal 
13  lead  compounds,  IS  lead-containing 
hazardous  waste  streams  Usted  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  RCRA 
characteristic  wastes  that  fail  the 


Toxicity  Characteristic  Leaching 
Procedure  (TC  wastes")  based  on  their 
lead  constituents,  and  methyl 
isocyanate  (MIC). 

Corrections  to  Regulatory  Text 

In  the  preamble  to  the  May  8,  1992 
proposed  rule,  the  Agency  indicated  that 
the  RQ  for  MIC  was  proposed  to  be 
adjusted  from  its  statutory  one-pound 
level  to  100  pounds.  However,  this 
proposed  100-pound  RQ  adjustment  for 
MIC  was  inadvertently  omitted  from  the 
May  8, 1992  proposed  regulatory  text 
amendments  to  table  302.4  in  40  CFR 
302.4  on  page  20023.  Therefore,  today's 
notice  corrects  the  proposed 
amendments  to  the  alphabetical  list  of 
hazardous  substances  in  table  302.4  of 
40  CFR  302.4  to  include  an  entry,  as  well 
as  a  proposed  RQ  adjustment  of  100 
pounds,  for  "Methyl  isocyanate"  and  for 
its  regulatory  synonym.  "Methane, 
isocyanate-."  Specifically,  the 
corrections  to  the  regulatory  text  in 
today's  notice  insert  an  entry  for 
"Methane,  isocyanato-"  followed  by  an 
entry  for  "Methyl  isocyanate"  between 
the  entries  for  "Lead  thiocyanate"  and 
"Phosphoric  acid,  lead(2-t-)  salt  (2:3)" 
that  appeared  on  page  20023  of  the  May 
8, 1992  proposed  rule.  The  complete 
listings  for  methane,  isocyanato-  and 
methyl  isocyanate,  including  entries 
under  the  columns  titled  "Hazardous 
Substance,"  "CASRN,"  "Regulatory 
Synonyms."  "Statutory,"  and  "Final 
RQ,"  are  provided  in  table  302.4  that 
appears  in  the  regulatory  text  of  today's 
notice. 

The  proposed  100-pound  RQ 
adjustment  for  MIC  was  also  >■ 

inadvertently  omitted  front  the  proposed 
amendments  to  appendices  A  and  B  to 
the  40  CFR  part  355  list  of  extremely 
hazardous  substances  (EI-ISs)  and  their 
threshold  plaiuiing  quantities  that 
appeared  in  the  second  and  third 
columns  on  page  20024  of  the  May  8, 
1992  NPRM.  Today's  notice  corrects  the 
proposed  amendments  to  appendices  A 
and  B  to  the  40  CFR  part  355  list  of  EHSs 
by  adding  an  entry  for  "methyl 
isocyanate"  to  precede  the  entries  for 
"tetramethyl  lead"  in  both  the 
alphabetical  list  in  appendix  A  and  the 
sequential  Chemical  Abstracts  Service 
(CAS)  Registry  Number  hst  in  appendix 
B.  The  complete  information  under  the 
column  headings  for  "CAS  No.," 
"Chemical  name,"  "Notes,"  "Reportable 
quantity  (pounds)."  and  "Threshold 
planning  quantity  (pounds)"  is  shown  in 
appendices  A  and  B  to  part  355  that 
appear  at  the  end  of  the  regulatory  tex 
in  today's  notice. 

In  addition,  footnote  "t"  that  appears 
in  both  appendix  A  and  appendix  B  of 
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40  CFR  pas  t  355  stales  that  '"(tlhe 
statutory  1  pound  reportable  quantity 
for  metl'vl  isocyanate  may  be  adjusted 
in  a  future  rulemaking  action."  The  May 
8. 1992  NFRM  did  not  propose  to  remove 
footnote  'T'  from  appendices  A  and  B  of 
40  CFR  part  355.  Because  the  May  8. 
1992  NTRM.  as  amended  by  this  notice, 
proposes  a  100-pound  RQ  adjustment  for 
MIC.  the  amrndatory  language  for  part 
355  in  today's  notice  proposes  to  remove 
footnote  'T'  from  appendices  A  and  B. 

The  preamble  to  the  May  8.  1992 
NPRM  also  indicated  that  the  RQs  for 
three  RCRA  hazardous  waste  streams 
(K064,  K065.  and  K066)  that  contain  lead 
were  proposed  to  be  adjusted  from  their 
statutory  one-pound  level  to  10  pounds. 
The  entries  for  K064.  K065.  and  K066,  as 
well  as  their  proposed  10-pound  RQ 
adjustments,  were  inadvertently  omitted 
from  the  proposed  amendments  to  table 
302.4  (40  CFR  302.4)  that  appeared  in  the 
regulatory  text  on  page  20024  of  the  May 
8. 1992  NPRM.  Today's  notice  corrects 
the  proposed  admendments  to  table 
302.4  to  include  entries,  as  well  as 
proposed  RQ  adjustments  of  10  pounds, 
for  waste  streams  K064,  K065.  and  K066. 
Specifically,  this  notice  inserts  the 
entries  for  waste  streams  K064.  K065, 
and  K066  between  the  entry  for  "K062— 
Spent  pickle  liquor  from  steel  finishing 
operations"  and  the  entry  for  "K069 — 
Emission  control  dust/sludge  from 
secondary  lead  smelting"  on  page  20024 
of  the  May  8, 1992  NPRM.  The  complete 
entries  for  waste  streams  KC54,  K065. 
and  K066  are  shown  in  table  302.4  in  the 
regulatory  text  of  today's  notice. 

In  the  first  column  of  page  20023  of  the 
May  8. 1992  NPRM,  the  note  preceding 
table  302.4  refers  to  the  column  of 
statutory  sources  for  hazardous 
substances  defined  in  section  101(14)  of 
CERCLA  or  designated  under  section 
102  of  CERCLA  as  the  "Statutory 
Source  "  column.  The  correct  heading  for 
this  column  is  the  "Statutory  Code" 
colum.n.  Therefore,  the  term  "Statutory 
Source  "  is  replaced  with  the  term 
"Statutory  Code"  in  the  fourth  sentence 
of  the  note  that  appears  immediately 
preceding  table  302.4  in  the  regulatory 
text  of  today's  notice.  In  addition,  the 
note  preceding  table  302.4  includes  only 
four  categories  of  statutory  sources  for 
hazardous  substances;  a  fifth  category 
of  statutory-sources  for  hazardous 
substances  was  mistakenly  omitted 
from  the  note.  This  fifth  category 
includes  SARA  Title  III  section  302 
substances.  Ir  order  to  be  consistent 
with  table  302.4  as  published  in  the  May 
8,  1992  NPRM,  today's  notice  revises  the 
note  preceding  table  302.4  by  adding  to 
the  end  of  the  second  complete  sentence 
in  the  second  column  on  page  20023  of 


the  May  8, 1992  NPRM  the  phrase  "and 
•5'  indicates  SARA  Title  III  section  302 
substances." 

Footnote  "»"  in  table  302.4  of  40  CFR 
302.4  denotes  CERCLA  hazardous 

substances  whose  RQ  are subject 

to  change  when  the  assessment  of 
potential  carcinogenicity  is  completed." 
The  substances  in  table  302.4  to  which 
the  footnote  applies  are  lead  metal;  four 
lead  compounds  (lead  acetate,  lead 
phosphate,  lead  stearate,  lead  sulfide); 
11  RCRA  hazardous  waste  streams 
(K002.  K003,  K005.  K048.  K049,  K051. 
K061,  K062,  K069.  K006,  and  KlOO)  that 
contain  lead,  and  lead-containing  TC 
wastes.  As  noted  on  page  20016  of  the 
May  8, 1992  proposed  rule,  the  Agency 
has  completed  its  evaluation  of  the 
potential  carcinogenicity  of  lead  metal 
and  lead  compounds.  Therefore, 
footnote  "»"  is  no  longer  needed.  The 
May  8. 1992  NPRM  failed  to  include  a 
proposal  to  delete  footnote  "#"  from 
Table  302.4  in  40  CFR  302.4.  Because  the 
potential  carcinogenicity  evaluation  of 
lead  and  lead  compounds  has  been 
completed,  the  amendatory  language  for 
40  CFR  302.4  in  today's  notice  proposes 
to  remove  footnote  "*"  from  Table 
302.4. 

List  of  Subjects 

40  CFR  Part  117 

Hazardous  substances.  Penalties, 
Reporting  and  recordkeeping 
Requirements,  Water  pollution  control. 

40  CFR  Part  302 

Air  pollution  control,  Chemicals. 
Emergency  Planning  and  Community 
Right-to-Know  Act,  Extremely 
hazardous  substances,  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes,  Intergovernmental  relations. 
Natural  resources,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements.  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control. 


40  CFR  Part  355 

Air  pollution  control.  Chemical 
accident  prevention.  Chemical 
emergency  preparedness.  Chemicals, 
Community  emergency  response  plan. 
Community  righl-to-know.  Contingency 
planning.  Emergency  Planning  and 
Community  Right-to-Know  Act. 
Extremely  hazardous  substances, 
Hazardous  substances. 
Intergovernmental  relations.  Reportable 
quanity.  Reporting  and  recordkeeping 
requirements,  Superfund  Amendments 
and  Reauthorization  Act.  Threshold 
planning  quantity. 


Ddled:liine6. 19'J2. 
Don  R.  Clay. 
Assistant  Administrator. 

Corrections  to  Preamble  Language 

In  addition  to  the  changes  to  the 
proposed  regulatory  text,  the  following 
corrections  are  made  in  the  preamble  to 
the  May  8, 1992  NPRM  (57  FR  20014): 

1.  The  third  complete  sentence  from 
the  top  of  the  second  column  on  page. 
20014  is  revised  to  read:  "For  101  pages 
or  more,  copies  will  cost  the  public  $.15 
per  page." 

2.  The  toll-free  telephone  number  of 
the  National  Response  Center,  in  the 
first  paragraph  of  the  second  column  on 
page  20014,  is  revised  to  read:  "1-800/ 
424-8802." 

3.  The  toll-free  telephone  number  of 
the  RCRA/Superfund  Hotline  under 
"For  Further  Information  Contact: ". 
second  column  on  page  20014  is  revised 

■  to  read:  "1-800/424-9346." 

4.  The  fourth  sentence  in  the  last 
paragraph  of  the  second  column  on  page 
20021  is  revised  to  read:  "Where  there  is 
a  release  of  a  hazardous  substance  in  a 
quantity  equal  to  or  greater  than  an  RQ 
into  navigable  waters,  a  single  report  to 
the  National  Response  Center  by  the 
person  in  charge  will  satisfy  the 
notification  requirements  of  both 
statutes." 

.   For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  Title 
40,  Chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  302— DESIGNATION, 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

1.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9G02,  9603,  and  9604;  33 
U.S.C.  1321  and  1361. 

2.  Section  302.4  is  amended  by 
removing  footnote  "«"  from  table  302.4 
and  by  revising  the  note  preceding  table 
302.4  and  the  following  entries  in  table 
302.4  to  read  as  set  forth  below.  The 
remaining  footnotes  to  table  302.4  are 
republished  without  change. 

§  302.4    Designation  of  hazardous 

substances. 

«         *         •         •         * 

Note:  The  numbers  under  tne  colutr.n 
headed  "CASRN"  are  the  Chemical  Abstracts 
Service  Registry  Numbers  for  each  hazardous 
substance.  Other  names  by  which  each 
hazardous  substance  is  identified  in  other 
statutes  and  their  implementing  regulations 
are  provided  in  the  "Regulatory  Synonyms' 
column.  The  "Statutory  RQ"  column  lists  the 
RQs  for  hazardous  substances  established  by 
section  102  of  CERCLA.  The  'Statutory 
Code"  column  indicates  the  statutory  source 
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for  hazardous  substances  defined  in  section 
101(14i  of  CERCLA  or  de8igna4ed  under 
section  102  of  CERCLA:  -l"  indicates  that  the 
statutory  source  is  section  311(b)(4)  of  the 
Cle.in  Water  Act.  -2"  indicates  that  the 
source  is  section  30r(a)  of  the  Clean  Water 


112  of  the  Clean  Air  Act.  ••4"  indicates  that 
the  source  is  RCRA  section  3001.  and  "5" 
indicates  SARA  Title  III  section  302 
substances.  The  "RCRA  Waste  Number- 
column  provides  the  waste  identification 
numbers  assigned  to  various  substances  by 
RCRA  regulations.  The  column  headed 


Act.  -3  ■  i^dic^^es  that  the  source  is  section 

Table  302.4,-List  of  Hazardous  Substances  and  Reportable  Ouantitihs 

tNOTE-All  Comments/Notes  Are  Located  at  the  End  o»  This  Taoie) 


"Category"  lists  the  code  letters  "X."  "A." 
"B."  "C, '  and  "D."  which  are  associated  with 
reportable  quantities  of  1.  10.  100. 1000,  and 
5000  pounds,  respectively.  The  "Pounds  (kg)" 
column  provides  the  reportable  quantity 
adjustment  for  each  hazardous  substance  in 
pounds  and  kilograms. 


H  i  tardous  substance 


CASRN 


Regulatory  synonyms 


StafutOfv  Rnal  RQ 

RCRA 
RO      Codei      waste       "^       Pounds  (kg) 
number       9°^  ^ 


Methane,  -socyar^to- g^^ggg     „^,^y,  .socyanate 

Met)>yi  .socyanate..^ ,_ 624809     Methane,  aocyanato- 

K064 

Acid  plant  blowdown  slurry/sludge  resulting  from  ' 

thickening  oi  blowdown  slurry  from  primary  copper 
production. 

K065 

Surface  impoundment  sohds  contained  in  and 
dredged  from  surface  impoundments  at  primary 
lead  smelting  faahtMs. 

K066 

Sludge  from  treatment  of  process  wastewater  and/ 
or  acid  plant  blowdown  from  primary  zinc  produc- 
tion 


(1*)       (^M  P064 

■ 

(!')       (")  P064 

('•)  (•)  K064 


B 
B 
A 


(1*) 


(»*) 


<  •)     K065 


(')     K066 


too  (45  4) 

too  (45  4) 

10(4  54| 

10  (4  54) 

10  (4.54) 


-  Indicates  th«  statutory  source  as  defined  by  1.  2.  3.  4,  or  5  below.  ~~  - 

Indicates  that  the  1 -pound  RQ  is  a  CERCLA  statutory  RQ. 


PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 


Authority:  42  U.S.C.  11002.  11004.  and 
11048.  \ 


3.  The  authority  citation  for  part  355         „„!;  ^^^  ^^^  is  arrtended  by  removing 
.._.: . /      ,  ..  ^      ^"^        and  reserving  footnote    f  from 


continues  to  read  as  foilows: 


following  entry  in  appendices  A  and  B 
to  read  as  set  forth  below.  TTie 
remaining  footnotes  to  appendices  A 
and  B  of  part  355  are  republished 
without  change. 


appendices  A  and  B  and  by  revising  the 
APPENDIX  A  To  Part  355-The  L.st  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning  Quantities 

[AJphat>etical  Order] 


624-83-9 


CaSno 


Chemical  name 


Reportable  ThreshoW 

Notes  quanfrty*  planning 

(pounds)       ,*^'''L^ 

(pounds) 


Methyl  isocyanate.. 


100 


SCO 


•Only  the  statik)fy  or  fmal  RQ  is  shown  For  more  information  see  40  CFR  Table  302.4 


APPENDIX  B  To  Part  355-The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning  Quantities 

[CAS  Number  Order] 


624-83-9.. 


Cas  no 


Chemical  name 


Notes 


Reportable 
quantify* 
(jwunds) 


Thresfioid 
planning 
quantity 
(pounds) 


Methyl  isocyariate. 


too 


500 


•Only  the  statiiory  or  final  RQ  is  shown  For  more  uttofmation  see  40  CFR  Table  3024 
*  •  •  «  • 

[FR  Doc.  92-14924  Filed  6-24-92;  6:45  amj 
BiujNO  CODE  eseo-so-M 
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40  CFR  Part  455 

IFRL-4148-41 

Pesticide  Chemicals  Manufacturing 
Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  the  proposed 
'effluent  limitations  guidelines  and 
standards  for  the  Pesticide  Chemicals 
Manufacturing  Category  to  June  29. 1992. 
The  proposed  rule  appeared  in  the 
Federal  Register  on  April  10. 1992  {57  FR 
12560). 

DATES:  Corr.ments  on  the  proposal  must 
be  received  by  June  29, 1992.    , 
ADDRESS:  Comments  are  to  be 
submitted  to;  Dr.  Thomas  E.  Fielding. 
Engineering  and  Analysis  Division 
(WH-552),  U.S.  EPA.  401  M  St..  SW.. 
Washington,  DC  20-i60. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  additional  information  contact  Dr. 
Thomas  E.  Fielding  at  the  above  address 
or  telephone  (202)  260-7156. 

SUPPI-EMENTARY  INFORMATION:  On  .^pril 
10, 1992,  EPA  published  a  proposed  rule 
setting  forth  proposed  effluent 
limitations  guidelines  and  standards 
{■■effluent  guidelines  ')  under  the  Clean 
Water  Act  for  the  pesticide  chemicals 
manufacturing  industrial  point  source 
category  (57  FR  12560).  This  rule  is  being 
.  developed  in  accord  with  a  schedule  set 
forth  in  a  Consent  Decree  in  NRDC  el  a! 
V.  ReiUy  (D.D.C.  Civ.  No.  83-2980. 
January  31, 1992).  In  the  notice  of 
proposed  rulemaking.  EPA  invited  the 
public  to  comment  on  the  proposed 
regulations.  EPA  set  June  9, 1992  as  the 
date  by  which  comments  must  be 
received. 

Since  publication  of  the  proposal,  EPA 
has  received  requests  from  a  number  of 


parties  to  extend  the  period  for  public 
comment.  In  general,  the  requesters 
state  that  they  have  had  difficulty  in 
getting  access  to  the  record  data 
compiled  by  EPA  in  support  of  the 
proposed  regulations.  In  fact,  all  of  the 
data  used  by  EPA  to  support  the 
proposed  regulations  were  accessible  in 
the  public  docket  for  this  rulemaking  at 
EPA  Headquarters  in  Washington,  DC 
as  of  the  publication  of  the  notice  on 
April  10. 1992  (except  for  data  in  the 
confidential  record).  Some  parties 
contacted  EPA  to  request  that  they  be 
sent  development  documents  that 
support  the  rule.  Other  parties  requested 
copies  of  data  and  calculations  that 
pertain  only  to  their  own  company  and 
are  in  the  confidential  record  for  this 
rulemaking.  EPA  responded  to  ihese 
requests;  however,  some  parties  did  not 
receive  these  materials  for  varying 
periods  of  time. 

The  Agency  wishes  to  ensure  that  all 
parties  have  had  an  adequate 
opportunity  to  comment  on  this 
proposed  rulemaking.  Therefore,  EPA 
has  decided  to  extend  the  period  for 
public  comment  on  the  proposed  effluent 
guidelines  covering  the  pesticide 
chemicals  manufacturing  category.  The 
new  deadline  for  public  comments  is 
June  29, 1992.  All  comments  must  be 
received  by  that  date  at  the  address 
shov;n  above. 

EPA  notes  that  it  often  receives 
comments  after  the  close  of  a  public 
comment  period.  Although  the  Agency  is 
not  required  to  consider  late  comments, 
in  certain  cases  the  Agency  has  been 
able  to  consider  them.  For  the  pesticides 
manufacturers  eff.uent  guidelines,  EPA 
will  attempt  to  consider  late  comments 
although  it  is  not  obligated  to  do  so.  Of 
course,  the  sooner  such  late  comments 
are  submitted,  the  greater  the  chance 
that  EPA  will  be  able  to  take  them  into 
account. 
Dated:  June  18, 1992. 

Martha  Prothro, 

Acting  AssHciit  Adrrinistrot<jrfor  IValer. 
|FR  Doc.  92-15106  Filed  6-24-92:  8:45  am) 

BILLING  COCE  6560-SO-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Day  Finding 
on  Petition  To  List  the  Northern 
Goshawk  as  Threatened  or 
Endangered  in  the  Western  United 
States 

agency:  Fish  and  Wildlife-Service. 

Inferior. 

ACTION:  Notice  of  petition  finding. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the  northern 
goshawk  [Accipiter gentilis)  in  the 
United  States  west  of  the  100th  meridian 
of  the  List  of  Endangered  and 
Threatened  Wildlife.  The  Service  finds 
the  petition  did  not  present  substantial 
information  indicating  the  requested 
action  may  be  warranted.  The  northern 
goshawk  [Accipiter gentilis)  in  the 
United  States  west  of  the  hundredth 
m.cridian  does  not  meet  the  definition  of 
species  under  Section  3(15)  of  the 
Endangered  Species  Act. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  June  16, 1992. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  listed 
below  until  further  notice. 

AODRESSi^S:  Information,  comments,  or 
questions  concerning  the  northern 
goshawk  petition  may  be  submitted  to 
the  Field  Supervisor.  Phoenix  Field 
Office.  U.S.  Fish  and  Wildlife  Sei-vice, 
3618  West  Thomas  Road,  suite  6, 
Phoenix.  Arizona  85019.  The  petition, 
finding,  supporting  da  la,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  during  norrnal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sam  Spiller,  Field  Supervisor  at  the 
above  address  (telepjione  602/379-4720 
or  FTS  261-4720).  ,  i 
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SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act)  (18  U.S.C. 
1531-1544)  requires  the  Service  make  a 
finding  on  whether  a  petition  to  list, 
delist,  or  reclassify  a  species  presents 
substantial  scientific  or  commercial 
information  indicating  the  petitioned 
action  may  be  warranted.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
receipt  of  the  petition,  and  the  fmding  is 
to  be  promptly  published  in  the  Federal 
Register.  If  the  finding  is  positive,  the 
Service  is  also  required  to  promptly 
commence  a  status  review  of  the 
species. 

On  September  26. 1991,  a  coalition  of 
conservation  organizations  (Babbitt,  et 
al.  1991)  submitted  a  letter  to  the 
Service,  requesting  to  amend  a  petition 
(received  July  19, 1991)  under 
consideration  by  the  Service  to  list  the 
northern  goshawk  (Accipiter gentilis]  as 
an  endangered  species  in  L'tah. 
Colorado,  New  Mexico,  and  Arizona 
(Silver  et  al.  1991).  The  coalition 
requested  expanding  the  geographic 
region  under  consideration  to  include 
the  "forested  west."  The  petitioners 
subsequently  defined  "forested  west"  to 
mean  the  forested  United  States  west  of 
the  100th  meridian  (hereafter  referred  to 
as  petitioned  region).  Because  the  letter 
of  September  26, 1991,  requested 
consideration  of  a  substantially  different 
listing  action  than  the  petition  of  July  19. 
1991,  the  Service  informed  the 
petitioners  that  their  September  letter 
would  be  considered  a  separate  petition. 

This  finding  is  based  on  various 
documents,  including  published  and 
unpublished  studies,  agency  files,  field 
survey  records,  and  consultation  with 
Service,  Bureau  of  Land  Management 
(BLM),  and  U.S.  Forest  Service  (FS) 
personnel.  Ail  documents  on  which  this 
finding  is  based  are  on  file  in  the  Fish 
and  Wildlife  Service  Field  Office  in 
Phoenix,  Arizona. 

A  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  may  be  declared  an 
endangered  species  under  the  Act.  A 
species  that  is  likely  to  become 
endangered  (as  defined  above)  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range  may  be 
declared  a  threatened  species  under  the 
Act.  The  term  "species"  is  defined  by 
the  Act  to  include  "subspecies  .  .  .  and 
any  distinct  population  segment  of  any 
species  which  interbreeds  when  mature" 
(16  U.S.C.  1532(16)).  The  goshawk  has  a 
wide  distribution.  The  Service's  primary 
evaluation  was  to  determine  whether 
the  petition  presented  substantial 
information  that  indicated  northern 


goshawks  in  the  petitioned  region  meet 
the  definition  of  species  under  section 
3(15)  of  the  Act. 

The  northern  goshawk  occurs  in 
forested  regions  throughout  the  higher 
latitudes  of  the  northern  hemisphere. 
Approximately  12  subspecies  have  been 
recognized,  with  seven  to  nine  occurring 
across  northern  Europe  and  Asia 
(Palm'er  1988,  Gladkov  1941).  Three 
subspecies  have  been  recognized  in 
North  America:  A.g.  atricapillus 
throughout  northern  North  America,  and 
south  through  the  western  states  to 
southern  Arizona  and  New  Mexico;  A.g. 
laingi  in  coastal  British  Columbia  and 
southeastern  Alaska;  and.  A.g.  apache 
in  the  southern  portions  of  Arizona  and 
New  Mexico,  and  south  into  the  Sierra 
Madre  of  Mexico  (Johnsgard  1990, 
Webster  1988,  Palmer  1988,  Wattel  1973, 
Monson  and  Phillips  1981,  Phillips  et  al. 
1964,  American  Ornithologists'  Union 
[AOU)  1957,  van  Rossem  1938).  The 
petitioned  action  therefore  involved  the 
three  subspecies  of  goshawk  found  in 
North  America. 

Eastern  and  western  subspecies  of  the 
"American  Goshawk"  were  once 
recognized  (Baird  et  al.  1874  as  cited  in 
Tavemer  1940).  This  taxonomy  was 
recognized  by  Wolfe  (1932),  Dixon  and 
Dixon  (1938),  and  Abbott  (1941). 
However,  Tavemer  (1940)  discovered 
that  the  plumage  variations  on  which 
these  distributions  were  made  were 
related  to  age,  not  geographic  variation. 

The  Service  evaluated  the  petition's 
contention  that  goshawks  in  the 
petitioned  region  may  be  a  population 
segment  distinct  from  the  adjacent, 
remaining  range  of  the  goshawk  in  North 
America.  Currently  known  distributions 
indicate  that  within  the  contiguous 
United  States,  goshawk  habitat  and 
breeding  goshawks  are  separable  into 
two  regions:  (1)  The  forested  east, 
including  the  Appalachian  mountains 
and  northern  portions  of  the  Great 
Lakes  states,  and  (2)  montane  forests 
west  of  the  100th  meridian  (Johnsgard 
1990,  Jones  1981).  The  intervening  Great 
Plains  lack  goshawk  nesting  habitat. 
However,  in  Alaska  and  in  Canada 
north  of  the  Great  Plains,  goshawk 
habitat  is  continuous  across  the 
continent  from  east  to  west.  Potential 
goshawk  habitat  also  exists  in  Mexico. 

The  degree  of  genetic  interchange 
between  goshawks  in  the  eastern  and 
western  United  States,  and  between  the 
western  United  States,  Canada,  and 
Mexico  is  unknown.  Goshawks  display 
a  high  degree  of  site  fidelity,  and  are 
generally  nonmigratory  or  weakly 
migratory  (Johnsgard  1990,  Anonymous 
1990,  Kennedy  1989,  Palmer  1988, 
Reynolds  1988,  Widen  1985,  McGowan 


1975,  Brown  and  Amadon  1968).  Other 
authors  (e.g.,  Reynolds  1988)  believe  the 
goshawk  is  more  migratory  in  the 
northern  portions  of  its  range. 

Seasonal  movements  have  been 
documented,  but  vary  considerably  over 
years,  in  number  of  individuals,  and  in 
distance  of  movement  (Hofslund  1973, 
Mueller  and  Berger  1968,  Mueller  and 
Berger  1967,  Phillips  et  al.  1964).  Where 
seasonal  movements  occur,  they  appear 
to  be  along  north-south  axes  (Hoffman 
1991,  Titus  and  Fuller  1990,  Mueller  and 
Berger  1967).  Seasonal  movements  in 
elevation  have  also  been  documented 
(Phillips  et  al.  1964,  Wattel  pers.  obs. 
cited  in  Reynolds  1988).  Fledgling 
goshawks  tend  to  disperse  less  than  25 
miles  from  their  natal  sites  (Anonymous 
1990.  Widen  1985.  Marquiss  and  Newton 
1982,  McGowan  1975).  Adult  goshawks 
tend  to  remain  on  their  breeding 
territories  year  round  or  move  relatively 
short  (30  miles)  distances  (Anonymous 
1990,  Kennedy  1989,  Reynolds  1988, 
Widen  1985,  McGowan  1975).  Several 
authors  believe  seasonal  movements  are 
irregular  irruptions  caused  by 
intraspecific  competition  in  response  to 
fluctuations  in  prey  availability  during 
winter  on  the  birds'  breeding  grounds 
(McGowan  1975,  Hofslund  1973,  Mueller 
and  Berger  1968). 

The  coastal  subspecies  [A.  g.  laingi) 
persists  adjacent  to  the  range  of  the 
more  widespread  A.  g.  atricapillus. 
Despite  limited  apparent  intermixing 
where  their  ranges  overlap  (Webster 
1988).  the  Queen  Charlotte  goshawk 
remains  morphologically  distinct  and 
widely  recognized  as  a  valid  subspecies 
(Johnsgard  1990,  Webster  1988,  Jones 
1981.  Wattel  1973,  AOU  1957,  Taverner 
1940).  The  range  of  the  Apache  goshawk 
[A.  g.  apache]  also  contacts  that  of  the 
widely  distributed  A.  g.  atricapillus  in 
southern  Arizona  and  southern  New 
Mexico.  The  Apache  goshawk  is 
recognized  by  Johnsgard  (1990),  Monson 
and  Phillips  (1981),  Wattel  (1973), 
Phillips  et  al.  (1964),  van  Rossem  (1938). 
and  Hubbard  (1978, 1972).  The  Apache 
and  Queen  Charlotte  goshawks  have 
persisted  as  morphologically  distinct 
forms.  Studies  describing  intergrades 
between  A.  g.  apache  and  A.  g. 
atricapillus.  or  between  A.  g. 
atricapillus  and  A.  g.  laingi  are  very 
limited  (Webster  1988.  Hubbard  1972). 

Within  the  contiguous  United  States, 
goshawk  habitat  in  the  eastern  and 
western  states  is  separated  by  the  Great 
Plains.  However,  goshawk  distribution 
is  continuous  from  Alaska  into  Mexico. 
In  Canada,  goshawk  distribution  is 
transcontinental  from  east  to  west,  and 
is  continuous  with  goshawk  habitat  in 
the  eastern  and  western  United  States. 
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This  evidence  suggests  that 
immigration  and  emigration  of  large 
numbers  of  goshawks  over  large 
geographic  areas  is  uncommon,  and  thus 
the  rate  of  gene  flow  across  large 
geographic  areas  may  be  low  in  short 
time  intervals.  Genetic  variation  among 
subunits  of  an  existing  population  is 
determined  by  the  effects  of  selection, 
gene  flow,  drift,  mutation,  population 
size,  and  time.  Genetic  drift  is  the 
principal  factor  controlling  loss  of 
genetic  variation  in  small  populations 
(Lacy  1987).  As  ab^ady  noted,  gene  flow 
among  goshawks  across  large 
geographic  areas  may  be  low,  but 
relatively  little  gene  flow  may  be 
required  to  prevent  differentiation.  As  a 
rule  of  thumb,  genetic  drift 
(differentiation)  is  prevented  in  small 
populations  (<  100  individuals)  if  the 
exchange  of  animals  is  about  one 
individual  per  generation  or  every  other 
generation  (Dr.  Robert  Lacy,  Population 
Geneticist.  Chicago  Zoological  Society, 
pers.  comm.,  1992.  Lacy  1987,  Ryman 
and  Utter  1987,  Crow  1986,  Allendorf 
1983).  Large  populations  lose  genetic 
variation  by  drift  much  more  slowly 
than  small  populations.  Our  present 
knowledge  of  goshawk  movements,  and 
potential  gene  flow,  suggest  that 
although  movement  of  goshawks  may  be 
limited,  there  is  opportunity  for  genetic 
interchange.  Goshawk  habitat  and 
populations  are  virtually  continuous 
from  the  petitioned  region  into  Canada 
and  Mexico,  and  across  Canada  to  the 
goshawk  population  in  the  eastern 
United  States.  Genetic  Interchange  may 
be  sufficient  to  prevent  genetic 


differentiation  between  the  petitioned 
region  and  bordering  goshawk  habitats. 
The  petitioners  provided  no  genetic 
evidence  that  differentiation  is  occurring 
or  has  occurred. 

The  Service  fmds  that  the  petitioners 
have-failed  to  satisfy  the  requirement  to 
present  substantial  scientific  or 
commercial  information  indicating  the 
petitioned  action  may  be  warranted- 
Based  on  the  current  knowledge, 
goshawks  in  the  petitioned  region  do  not 
meet  the  definition  of  a  species, 
subspecies,  or  distinct  population 
segment  under  section  3(15)  of  the  Act. 

The  northern  goshawk  (.4.  gentilis]  is 
currently  a  Category  2  candidate  in  the 
Endangered  and  Threatened  Wildlife 
and  Plants;  Animal  Notice  of  Review, 
throughout  its  range  in  North  America 
(56  FR  58804).  Category  2  taxa  are  those 
for  which  information  now  in  the 
possession  of  the  Service  indicates  that 
proposing  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  a 
proposed  rule.  Initiation  of  a  status 
review  for  the  goshawk  was  announced 
in  the  Federal  Register,  January  7. 1992 
(57  FR  544).  That  status  review 
specifically  solicits  information 
regarding  the  potential  for  distinct 
population  segments  within  the  range  of 
the  northern  goshawk  in  North  America. 
In  summary,  the  Service  finds  that  the 
data  contained  in  the  petition, 
referenced  in  the  petibon,  and  otherwise 
available  to  the  Service  do  not  present 
substantial  information  indicating  that 


northern  goshawks  in  the  petitioned 
region  meet  the  definition  of  species 
under  Section  3(15)  of  the  Act  The 
Service  therefore  finds  that  the  petition 
failed  to  present  substantial  scientific  or 
commercial  iiiformation  indicating  the 
petitioned  action  may  be  warranted. 

References  Gted 

A  complete  list  of  all  references  cited 
herein  is  available  on  request  from  the 
Field  Supervisor.  Phoenix  Field  Office 
(See  AOORESSES  section). 
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The  primary  authors  of  this  notice  are 
Dr.  Renne  Lohoefener,  Endangered 
Species  Coordinator.  Phoenix  Field 
Office.  (See  ADDRESSES)  (602/379-4720 
or  FTS  261-4720)  and  Dr.  James  Lewis. 
Endangered  Species  Biologist.  H.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306. 
Albuquerque.  New  Mexico.  87103,  (505/ 
766-2914  or  FTS  474-2914). 

Authority 

The  authority  citation  for  this  action  is 
16  U.S.C.  1531-1544. 

Ust  of  SubJecU  in  SO  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  June  16. 1992. 
Richani  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
(FR  Doc.  92-14973  Filed  6-24-«2;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Mangement  and  Budget 

June  19. 1992. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  room  404-W  Admin. 
Bldg..  Washington,  DC  20250,  (202)  690- 

2118.       n 

Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

Certificate  for  Poultry  and  Hatching 
Eggs  for  Export 

VS17-6 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Small  businesses  or 
organizations;  21,000  responses;  10,500 
hours 

Dr.  Lisa  Ferguson,  (301)  436-8383 

•  Agricultura  Marketing  Service 


Cotton  Classification,  Market  News 
Service,  and  Cotton  Fiber  and 
Processing  Tests 

CN-59 

On  occasion;  Weekly;  Annually 

Farms;  Businesses  or  other  for-profit; 
7,465  responses;  470  hours 

Elvis  W.  Morris,  (901)  766-2921 

•  Food  and  Nutrition  Service 
Operating  Guidelines,  Forms  and 

Waivers 
FNS-366A,  366B 
Annually 
State  or  local  governments;  256 

responses;  3.505  hours 
(703)  305-2386 

•  Food  Safety  and  Inspection  Service 
Net  Weight  Labeling  of  Meat  and 

Poultry  Products 

Annually 

State  or  local  governments;  Businesses 
or  other  for-profit;  Federal  agencies  or 
employees;  Small  businesses  or 
organizations;  35,337  responses;  2.955 
hours 

Roy  Purdie,  Jr.,  (202)  720-5372 

•  Forest  Service 

36  CFR  part  228.  Subpart  A— Locatable 

Minerals 
FS-2800-5 
Individuals  or  households;  businesses  or 

other  for-profit;  Small  businesses  or 

organizations;  8,000  responses;  16,000 

hours 
Sam  Hotchkiss,  (202)  205-1535 

•  Animal  and  Plant  Health  Inspection 
Service 

User  Fees 

PPQ  Forms  250 

On  occasion;  Quarterly;  Monthly 

Individuals  or  households;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Small  businesses  or 
organizations;  134,381  responses;  4.602 
hours 

Donna  J.  Ford.  (301)  436-5752 

Reinstatement 

•  Animal  and  Plant  Health  Inspection 
Service 

Proceeds  from  Animals  Sold  for 

Slaughter 
VS  Form  1-24 
On  occasion 
Businesses  or  other  for-profit;  470 

responses;  94  hours 
R.  Stenseng.  (301)  436-8715 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  85  Pseudorables 

VS  Form  7-1 

Recordkeeping;  On  occasion;  Quarterly 


Farms;  Businesses  or  other  for-profit; 

80,200  responses;  1.668  hours 
Dr.  William  Stewart.  (301)  436-7767 

New  Collection 

•  Food  and  Nutrition  Service 

WIC  Local  Agency  Directory  Report 

FNS-648 

On  occasion 

State  or  local  government;  86  responses; 

64  hours 
Joan  Carroll,  (703)  305-2710 

•  Animal  and  Plant  Health  Inspection 
Service 

Gypsy  Moth  Identification  Worksheet 

PPQ  Form  305 

Daily  and  Biweekly 

State  or  local  governments:  Federal 

agencies  or  employees;  214,400 

responses;  68,608  hours 
Milt  HOlmes.  (301)  436-8247 

Revision 

•  Cooperative  State  Research  Service 
Application  for  Funding 

Forms  CSRS-661,  662,  663,  and  55 

Annually 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  5,000 
responses;  22,500  hours 

Pal  Shelton.  (202)  401-5050. 

Larry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer. 
|FR  Doc.  92-14978  Filed  6-24-92:  8:45  am) 

BILLING  CODE  941(MI1-M 


Forest  Service 

Exemption  of  Red  Salvage  Timber  Sale 
Project  From  Appeal 

agency:  Forest  Service.  Northern 

Region,  USDA. 

ACTION:  Notificatign  that  a  salvage 

timber  sale  project  is  exempted  from 

appeals  under  provisions  of  36  CFR  part 

217. 

summary:  As  a  result  of  the  unusually 
severe  winter  temperatures  in  1989  and 
subsequent  drought,  23  acres  of  timber 
within  the  Gold  Red  Salvage  Timber 
Sale  area  on  the  Helena  National  Forest 
were  damaged  or  killed  and  have 
continued  to  deteriorate.  In  1992,  the 
Lincoln  District  Ranger  proposed  to 
salvage  timber  in  the  affected  area. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
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documented  in  the  Supplement  to  the 
Gold  Red  Salvage  Timber  Sale 
Environmental  Assessment  (EA),  that 
there  is  good  cause  to  expedite  these 
actions  in  order  to  rehabilitate  National 
Forest  System  lands  and  recover 
damaged  resources.  Salvage  of 
commercial  sawtimber  within  the 
damaged  area  must  be  accomplished 
within  the  summer  of  1992  to  avoid 
further  deterioration  and  loss  of 
merchantable  sawtimber. 
CFFECnvE  date:  Effective  on  June  25, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Liebscher,  District  Ranger.  Lincobi 
Ranger  District.  Helena  National 
Forests,  Box  219,  Uncoln.  MT  59639. 
SUPPLEMENTARY  INFORMATION:  During 
February  of  1989,  an  unseasonably 
warm  week  was  followed  by  a  severe 
and  rapid  drop  in  temperature  which 
caused  foliage  freeze  and  desication 
(commonly  referred  to  as  "Red  Belt") 
and  stressed,  severely  damaged  and/or 
killed  timber  on  approximately  7,300 
acres  within  the  lincoln  Ranger  District 
The  degree  of  damage  to  both  the 
overstory  and  understory  vegetation 
varied  from  a  few  trees  per  acre  to  near 
total  mortality.  Within  the  immediate 
area  of  the  proposed  Red  Salvage 
Timber  Sale  an  estimated  300  acres 
were  affected. 

The  Helena  National  Forest  identified 
the  need  to  quickly  salvage  the  timber 
before  it  became  unmerchantable  and 
promptly  reforest  these  areas.  In  1990, 
about  100  acres  were  harvested  in  this 
area.  However,  during  the  post  harvest 
evaluation,  an  additional  23  acres  were 
identified  for  salvage.  Removal  of  the 
dead  and  severely  damaged  timber  will 
accelerate  the  rehabilitation  of  the 
affected  areas  by:  (1)  Eliminating  the 
probability  of  delayed  reforestation  and 
reduction  of  future  timber  yield  on  lands 
allocated  as  suitable  timber  lands  in  the 
Helena  National  Forest  Land  and 
Resource  Management  Han,  (2)  re- 
establishing wildlife  cover  more  quickly. 
(3)  providing  more  rapid  hydrologic 
recovery,  (4)  improved  visual  condition, 
and  (5)  reducing  the  potential  for 
wildfire  in  the  damaged  stands.  The 
condition  of  the  trees  has  continued  to 
decline,  and  currently  nearly  100  percent 
of  the  trees  proposed  for  harvest  are 
dead.  Urgent  removal  is  needed  while 
there  is  still  mfirketable  value  in  the 
dead  sawlogs.  Continued  drying  will 
cause  checking  and  the  onset  of  other 
defects  which  will  reduce  the  material  to 
lower  value  pulp  and  urunerchantable 
material.  Unless  the  material  is  salvaged 
soon,  the  opportunities  for  salvage  and 
initiation  of  activities  for  long  term  site 
recovery  will  be  foregone. 


Analysis  conducted  by  a  Forest 
Service  interdisciplinary  team 
determined  that  stands  with  less  than  25 
percent  of  the  trees  damaged  do  not 
require  treatment.  Application  of  this 
criterion  led  to  a  proposal  to  salvage 
timber  resources  through  timber  harvest 
and  rehabilitate  damaged  timber  stands 
on  approximately  150  acres.  An  EA 
evaluating  this  proposed  action, 
including  alternatives  to  the  proposed 
action,  was  prepared  during  early  1990. 
and  a  Decision  Notice  was  signed  in 
April  1990.  The  decision  was  appealed 
and  in  August  1990  the  Lincoln  District 
Ranger  modified  his  decision  to  defer 
harvest  on  43  acres  to  provide  leave 
areas  throughout  the  damaged  area.  The 
Gold  Red  Salvage  Timber  Sale  was  sold 
and  harvested  in  1991.  The  post  harvest 
evaluation  determined  that  an 
additional  23  acres  should  be  harvested 
due  to  the  continued  deterioration  of  the 
trees  and  general  forest  condition.  The 
Lincoln  District  Ranger  has 
supplemented  the  EA  to  reflect  these 
changed  conditions  and  proposed 
activity. 

The  planned  restoration  project 
includes  recovery  of  the  killed  and 
heavily  damaged  trees  which  are  still 
merchantable,  and  rehabilitation  of  the 
stands  through  artificial  regeneration. 
The  proposal  includes  23  acres  in  five 
individual  harvest  units  recovering  250 
MBF  of  damaged  or  dead  pole, 
sawtimber  and  some  pulp.  Artificial 
regeneration  will  be  used  to  stock  the 
stands  on  the  23  acres  where  salvage 
harvest  will  occur. 

Further  delay  In  removal  of  the  dead 
trees  will  render  them  unmerchantable 
as  sawtimber  and  lack  of  followup 
treatment  to  the  sites  will  result  in 
unacceptable  regeneration  delays 
affecting  long-term  timber  yields, 
hydrologic  recovery,  wildlife  use  of  the 
area  and  effects  on  visual  quality. 

Due  to  the  length  of  time  it  has  taken 
to  develop  an  acceptable  rehabilitation 
project  and  salvage  program  and  to 
properly  evaluate  its  effects  the  time 
remaining  for  accomplishment  has 
become  critical.  Any  additional  delays 
will  result  in  further  damage  and  could 
result  in  a  complete  loss  of  the 
salvageable  resources  as  well. 

To  expedite  this  sale  project  and  the 
initiation  of  long-term  vegetative 
recovery  of  the  treated  stands,  the 
process  according  to  36  CFR  217.4(a)(ll) 
is  being  followed.  Under  this  Regulation 
the  following  are  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  *  *  * 
when  the  Regional  Forester  *  *  *  determines 
and  gives  notice  in  the  Federal  Register  that 


good  cause  exists  to  exempt  such  decisions 
from  review  under  this  part. 

Based  upon  the  environmental 
analysis  documented  in  the  Gold  Red 
Salvage  Timber  Sale  EA  and 
Supplement,  I  have  determined  that 
good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  will  not  be  subject  to 
review  under  36  CFR  part  217. 

Dated.  June  19. 1992. 
lohnMHu^ies. 

Deputy  Regional  Forester.  Northern  Region. 
(FR  Doc.  92-14940  Filed  6-24-92;  8:45  am] 
BHXMG  COOe  941«-1t-M 


Exemption  of  Grassytop  Fire  Salvage 
Project  from  Appeal 

agency:  Forest  Service,  Northern 
Region,  USDA. 

ACnONt  Notification  that  a  fire  recovery 
and  timber  salvage  sale  project  is 
exempt  from  appeals  under  provisions 
of  36  CFR  part  217. 

SUMMARY:  In  October  1991,  a  wildlife 
burned  approximately  153  acres  of  the 
Priest  Lake  Ranger  District  of  the  Idaho 
Panhandle  National  Forests.  During  the 
fire  suppression  efforts,  lands  within  the 
bum  area  were  treated  to  stabilize 
slopes  and  prevent  damage  to 
watersheds  and  other  resources.  The 
District  Ranger  has  determined  these 
initial  efforts  were  not  sufficient  to  meet 
long-term  objectives  of  the  Idaho 
Panhandle  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  In  December  1991.  the  District 
Ranger  proposed  a  timber  salvage  and 
rehabiliation  project  consisting  of,  (1) 
salvaging  timber  damaged  by  fire  where 
fire-caused  mortaUty  was  high,  (2) 
reforesting  and  revegetating  by  planting 
coniferous  tree  species,  and  (3)  reducing 
fuel  concentrations. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
documented  in  the  Grassytop  Salvage 
Environmental  Assessment  (EA).  that 
there  is  good  cause  to  expedite  these 
actions  for  rehabilitation  of  National 
Forest  System  lands  and  recovery  of 
damaged  resources.  Salvage  of 
commercial  sawtimber  within  the  fire 
area  must  be  accomplished  quickly  to 
avoid  further  deterioration  of  sawtimber 
and  avoid  potential  damage  to  other 
resources. 

This  is  notification  that  the  decision  to 
implement  the  Grassytop  Salvage  on  the 
Idaho  Panhandle  National  Forests  is 
exempted  from  appeaL 
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EFFECTIVE  DATE:  Effective  on  June  25. 

1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  W.  CoUotzi,  District  Ranger. 
Priest  Lake  Ranger  District,  Idaho 
Panhandle  National  Forests,  HCR  5.  Box 
207,  Priest  River,  ID  83856.  . 

SUPPLEMENTARY  INFORMATION:  IlV-^ 

October  1991,  a  wildlife  bumed  timber 
on  153  acres  of  the  Priest  Lake  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests.  The  acres  affected  by  the  fire 
contain  timber  stands  within 
Management  Areas  that  are  considered 
suitable  for  timber  production  under  the 
Forest  Plan.  A  rehabilitation  team 
surveyed  the  area  and  assessed  damage 
to  forest  resources.  Wildlife  habitats 
were  altered  when  vegetation  was 
removed  by  the  fire,  reducing  effective 
cover  and  security  areas.  Fisheries  and 
riparian  areas  were  altered  when 
stabilizing  woody  material  in  stream 
channels  was  partly  or  completely 
removed  by  the  fire.  In  October  and 
November  of  1991,  the  most  severely 
bumed  and  disturbed  areas  were  hand 
seeded. 

In  December  1991,  the  Priest  Lake 
District  Ranger  proposed  projects  to 
rehabilitate  areas  affected  by  the  fire 
and  recover  damaged  timber.  The 
proposal  was  designed  to  meet  the 
following  needs: 

(1)  Recover  merchantable  timber 
products; 

(2)  Protect  adjacent  timber  stands 
against  bark-beetle  damage  resulting 
from  infestation  of  the  dead  timber; 

(3)  Manage  seasonal  habitats  to 
support  Selkirk  caribou  populations; 

(4)  Rehabilitate,  through  reforestation 
and  revegetation,  stands  damaged  by 
fire  to  expedite  establishment  of  wildlife 
hiding  cover  and  security,  promote 
waterhsed  stabilization,  restore  visual 
quality,  enhance  future  timber 
production;  and 

(5)  Reduce  the  likelihood  of  another 
fire  on  the  site  which  would  endanger 
additional  wildlife  habitat,  soil  and 
water  resources,  and  affect  adjacent 
stands. 

An  interdisplinary  team  of  District 
resource  specialists  was  formed  to 
analyze  opportunities  to  accomplish  the 
identified  purpose  and  need.  Scoping  of 
issues  and  the  environmental  analysis  of 
these  actions  was  started  in  January 
1992.  Approximately  180  letters  were 
mailed  to  interested  individuals, 
agencies,  and  organizations.  Five 
environmental  issues  were  identified 
and  formed  the  foundation  for  the 
analysis  of  environmental  effects 
disclosed  in  the  EA.  On  April  1, 1992. 
interested  individuals  and  organizations 
were  invited  to  review  and  discuss  the 


alternatives.  The  concerns  discussed  at 
this  meeting  were  incorporated  into  the 
issues  and  analysis  of  alternatives. 
The  Grassytop  EA  discloses  the 
environmental  effects  of  five 
alternatives,  efforts  include  taking  no 
action  beyond  initial  fire  rehabilitation. 
Action  alternatives  analyzed, 
investigated  recovery  treatment  ranging 
from  30  to  100  acres.  The  selected 
alternative  (Alternative  6)  includes  four 
major  actions.The  first  is  to  harvest  637 
MMBF  of  fire-killed  and  blowdown 
timber  from  approximately  84  acres.  No 
roads  would  be  constructed  or 
reconstructed  in  this  alternative,  and 
logging  would  be  accomplished  on  30 
acres  using  existing  roads  and  on  54 
acres  using  helicopter  yarding.  Second, 
treatment  of  fuels  would  be 
accomplished  by  grapple  piling  and 
yarding  of  unmerchantable  material. 
The  objectives  for  these  treatments 
include  reducing  fuel  loadings  to  lower 
the  potential  of  a  secondary  wildfire  and 
to  break  up  continuous  fuels  to  assist  in 
future  wildfire  containment.  Third, 
reforestation  and  revegetation  would  be 
accomplished  by  planting  a  mixture  of 
coniferous  species.  The  objectives  for 
these  plantings  include  reforesting  lands 
suitable  for  timber  production  as  soon 
as  possible  with  species  compatible 
with  caribou  recovery  and  planting  fast- 
growing  coniferous  trees  adjacent  to 
Road  302  to  improve  visual  quality  and 
restore  wildlife  security.  Fourth, 
rehabilitation  projects  will  be  completed 
to  protect  the  soild  and  watershed 
resources  and  include  installation  of 
erosion  barriers,  seeding,  and  removal 
of  sediment  by  handtools. 

Further  delay  in  removal  of  the  dead 
and  damaged  trees  will  render  them 
unmerchantable  as  sawtimber,  lack  of 
reforestation  and  revegetation 
treatments  will  result  in  unacceptable 
delays  affecting  long-term  timber  yields 
and  reduced  effectiveness  of  wildlife 
and  fisheries  habitat,  increased 
potential  for  catastrophic  wildfire  that 
could  affect  adjacent  areas.  Delay  of 
rehabilitation  projects  would  affect  soil 
and  water  resources.  Due  to  the  length 
of  time  required  to  develop  an 
acceptable  project  and  evaluate  its 
environmental  effects,  the  time 
remaining  for  accomplishment  is  critical. 
Additional  delays  will  result  in  further 
damage  to  resources  and  would 
decrease  the  ability  to  recover  timber 
and  other  resources  affected  by  the 
Grassytop  wildfire. 

To  expedite  recovery  of  salvage 
timber  and  associated  rehabilitation 
work,  procedures  outlined  in  36  CFR 
part  217  are  being  followed.  Under  this 
regulation  the  following  may  be  exempt 
from  appeal: 


Decisions  related  to  rehabilitation  of 
National  Forest  System  Lands  and  recovery 
of  forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as.  wildfires  '  *  *  when  the  Regional 
Forester  •  *  *  determines  and  gives  notice  in 
the  Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under  this 
part. 

Based  upon  the  environmental 
analysis  documented  in  the  Grassytop 
Salvage  EA  and  the  Priest  Lake  Ranger 
District  Ranger's  Decision  Notice  for  this 
project,  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
form  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 

Dated:  June  19. 199Z. 
John  M.  Hughes. 

Deputy  Regional  Forester.  Northern  Region. 
[FR  Doc.  92-14941  Filed  6-24-92;  8:45  am] 
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Exemption  of  the  Flat  Creek  Fire 
Salvage  From  Appeal 

agency:  Forest  Service,  Northern 
Region.  USDA. 

action:  Notification  that  a  fire  recovery 
and  timber  salvage  timber  project  is 
exempt  from  appeals  under  the 
provisions  of  36  CFR  part  217. 

SUMMARY:  On  October  16. 1991.  a 
windstorm-driven  wildfire  bumed  610 
acres  in  the  Flat  Creek  drainage  on  the 
Rexford  Ranger  District  on  the  Kootenai 
National  Forest.  Areas  within  the  bum 
most  susceptible  to  erosion  (roads, 
trails,  and  landings]  were  seeded 
immediately  after  the  fire  to  facilitate 
the  establishment  of  ground  vegetation- 
The  Rexford  District  Ranger  has 
determined  the  existing  situation  does 
not  best  meet  long-term  objectives  of  the 
Kootenai  Land  and  Resource 
Management  Plan  (Forest  Plan).  The 
Rexford  District  Ranger  proposes  a 
project  consisting  of  the  following  major 
actions:  (1)  Re-planting  160  acres  of  fire 
damaged  seedling  stands;  (2)  planting 
144  acres  of  fire  damaged  timber  stands; 
and  (3)  salvage  of  fire-damaged  timber 
accessible  from  the  existing  road 
system,  and  reforestation  of  130  acres. 

All  proposed  activities  are  located 
within  lands  classified  in  the  Kootenai 
Forest  Plan  as  suitable  for  timber 
management. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
documented  fn  the  Environmental 
Assessment  (EA]  for  the  Flat  Creek  Fire 
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Salvage,  that  there  is  good  cause  to 
expedite  these  actions  for  rehabiHtation 
of  National  Forest  System  Lands  and 
recovery  of  damaged  resources.  Salvage 
of  commercial  sawtimber  within  the  fire 
area  must  be  accomplished  within  the 
spring  and  summer  of  199Z  to  avoid 
further  deterioration  of  sawtimber. 

This  is  notification  that  the  decision  to 
implement  the  Flat  Creek  Fire  Salvage 
on  the  Kootenai  National  Forest  is 
exempted  from  appeal.  This  conforms 
with  the  provisions  of  36  CFR 
217.4{aKll). 

EFFECnvc  date:  Effective  on  June  25, 
1992. 

FOR  FUirrHER  rNFORMATION  COMTACT: 
Drew  Bellon,  Rexford  District  Ranger. 
Kootenai  National  Forest,  1299  HWY  93 
N..  Eureka,  MT  59917. 
SUPPLEMENTARY  INFORMATION:  In 
October  1991.  a  windstorm-driven 
wildfire  burned  610  acres  in  the  Flat 
Creek  drainage  on  the  Rexford  Ranger 
District  on  the  Kootenai  National  Forest. 
The  Flat  Creek  drainage  is 
approximately  12  miles  south  of  Eureka, 
Montana. 

Within  the  bum  area,  approximately 
434  acres  are  within  Management  Areas 
which  are  considered  suitable  for  timber 
production  in  the  Forest  Plan.  An 
interdisciplinary  team  surveyed  the 
burned  area  to  assess  damage  to  timber 
and  other  resources.  Mature  limber  and 
seedling  stands  were  damaged  or  killed 
by  the  fire.  Wildfire  habitats  were 
directly  altered  when  vegetation  was 
partially  or  totally  consumed  in  the  fire. 
The  team  also  identified  that  delays  in 
reforestation  will  result  in  reductions  in 
long-term  timber  yields  and 
establishment  of  vegetation  for  wildfire 
cover,  watershed  stabihzation.  and 
visual  rehabilitation. 

The  Rexford  District  Ranger  designed 
a  proposal  to  meet  the  following  needs: 
Recover  merchantable  timber  products 
from  the  area;  contribute  to  providing  a 
continuous  supply  of  timber  to  industry, 
attain  full  stocking  and  improve  species 
composition;  revegetate  the  area  with 
trees  for  wildlife  cover,  future  timber 
production,  and  watershed  recovery. 
Initial  scoping  of  issues  occurred  in 
November  1991.  Public  input  was 
solicited  through  newspaper,  maiUngs. 
and  an  open  house.  Environmental 
issues  were  identified  and  served  as  the 
foundation  for  the  environmental 
analysis  conducted  by  an 
interdisciplinary  team. 

The  Flat  Creek  Fire  Salvage  EA 
discloses  the  analysis  of  proposed 
action  and  "no  action."  Estimated 
salvage  of  commercial  sawtimber  ranges 
from  no  salvage  or  rehabilitation 
activities  to  salvage  of  1.45  million 


board  feet  of  timber  and  rehabilitation 
of  434  acres  affected  by  the  fire. 

The  selected  alternative  inchides 
three  ma)or  actions:  (1)  Reforestation  of 
160  acres  of  fire-damaged  seedling 
stands.  (2)  reforestation  of  144  acres  of 
fire-damaged  timber,  and  (3)  salvage 
harvest  and  reforestation  of  130  acres  of 
burned  merchantable  timber.  The 
objective  of  reforesting  the  total  of  434 
acres  is  to  ensure  optimum  tree 
regeneration,  expedite  the  re- 
establishment  of  wildlife  security  cover, 
hasten  watershed  recovery,  and 
maintain  timber  productivity  in  the 
burned  area.  The  objective  of  harvest  is 
to  salvage  merchantable  trees  that  were 
killed  and  contribute  to  the  sustained 
yield  of  timber  from  the  Forest. 

Further  delay  in  removal  of  the  dead 
and  damaged  trees  will  render  them 
unmerchantable  as  sawtimber,  and  a 
lack  of  reforestation  and  revegetation 
treatments  will  result  in  unacceptable 
delajrs  affecting  long-term  timber  yields, 
effectiveness  of  wildlife  habitat, 
increase  time  for  watershed  recovery, 
and  rehabilitation  of  visual  resources. 
Due  to  the  length  of  time  it  has  taken  to 
develop  an  acceptable  recovery  project 
and  to  evaluate  its  environmental 
effects,  the  time  remaining  for 
accomplishment  has  become  critical. 
Additional  delays  will  result  in  further 
damage  to  presently  undamaged 
resources  and  would  decrease  the 
ability  to  recover  timber  and  other 
resources  affected  by  the  October  1991. 
windstorm-driven  wildfire  in  the  Flat 
Creek  drainage. 

To  expedite  this  recovery  project  and 
associated  timber  salvage,  procedures 
outlined  in  36  CFR  217.4  (a)(ll)  are  being 
followed.  Under  this  Regulation  the 
following  may  be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  '  '  when  the  Regional  Forester 
*  *  *  determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under  this 
part. 


Dated:  )une  18, 1992. 
lohn  M.  Hughes. 

Deputy  Regiooai  Forester,  Northern  Region. 
|FR  Doc  92-14042  Filed  &-24-02: 8:45  am| 
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Based  upon  the  environmental 
analysis  documented  in  the  Flat  Creek 
Fire  Salvage  EA  and  the  Kootenai 
National  Forest's  Rexford  District 
Ranger's  Decision  Notice  for  this 
project,  I  have  determined  that  good 
cause  exists  to  exempt  this  decision 
from  administrative  review.  Therefore, 
upon  publication  of  this  notice,  this 
project  will  not  be  subject  to  review 
under  36  CFR  part  217. 


Exemption  of  the  Harrison  Creek 
Recovery  Prolect  From  Appeal 

AOCNCV:  Forest  Service,  Northern 
Region.  USDA. 

action:  Notification  that  a  fire  recovery 
and  timber  salvage  project  is  exempt 
from  appeals  under  the  provisions  of  36 
CFR  part  217. 

summary:  During  1991.  the  Harrison 
Creek  Fire  burned  550  acres  of  the  Lewis 
and  Clark  National  Forest.  Lands  within 
the  bum  area  were  treated  during  fire 
suppression  activities  to  stabifize  slopes 
and  prevent  damage  to  watersheds  and 
other  resources.  The  Judith  District 
Ranger  has  determined  these  initial 
efforts  were  not  sufficient  to  meet  long- 
term  objectives  of  the  Lewis  and  Clark 
Land  and  Resource  Management  Plan 
(Forest  Plan).  In  January  1992,  the 
District  Ranger  proposed  a  recovery 
project  consisting  of  three  major  actions: 
(1)  Harvesting  merchantable  trees  and 
slash  disposal  on  100  acres.  (2) 
constructing  of  1.0  miles  of  temporary 
roads  to  implement  timber  management 
practices  (all  roads  would  be  obUterated 
upon  completion),  and  (3)  planting  50 
acres  of  the  burned  and  salvaged  areas 
to  rehabilitate  and  recover  the  area  for 
future  timber  production,  watershed 
recovery,  enhancement  of  visual  quality 
and  wildlife  hiding  cover. 

The  District  Ranger  has  determined, 
through  an  environmental  analysis 
documented  in  the  Environmental 
Assessment  (EA)  tot  the  Harrison  Creek 
Fire  Recovery  Project,  that  there  is  good 
cause  to  expedite  these  actions  for 
rehabilitation  of  National  Forest  System 
Lands  and  recovery  of  damaged 
resources.  Salvage  of  commercial 
sawtimber  within  the  fire  area  must  be 
accomplished  within  the  summer  and 
early  fall  of  1992  to  avoid  further 
deterioration  of  sawtimber  and  to  avoid 
damage  to  other  forest  resources. 

This  is  notification  that  the  decision  to 
implement  the  Harrison  Creek  Fire 
Recovery  Project  on  the  Lewis  and  Clark 
National  Forest  is  exempted  from 
appeal.  This  conforms  with  the 
provisions  of  36  CFR  217.4(aKll). 

EFFECTIVE  DATE:  Effective  on  June  25, 

1992. 

FOR  FUfrrHER  INFORMATION  CONTACT. 

Larry  Timchak,  District  Ranger,  Judith 
Ranger  District.  Lewis  and  Clark 
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National  Forest.  P.O.  Box  484,  Stanford. 
MT  59479. 

SUPPLEMENTARY  INFORMATION:  In 

August  1991,  the  Harrison  Creek  Fire 
bumed  550  acres  of  the  Lewis  and  Clark 
National  Forest  in  the  headwaters  of  the 
Harrison  Creek  and  West  Fork 
drainages  in  the  sout^  central  portion  of 
the  Little  Belt  Mountains.  Within  the 
project  area,  approximately  375  acres  of 
the  fire-killed  timber  are  within 
Management  Areas  which  are 
considered  suitable  for  timber 
management  in  the  Forest  Plan.  A  fire 
rehabilitation  team  surveyed  the  bum  to 
assess  damage  to  timber  and  other 
resources. 

In  September  of  1991.  the  fire  control 
lines  were  treated  to  control  erosion  and 
seeded  with  grasses.  Other  areas  within 
the  bum  were  also  seeded  with  grass 
and  fertilizer.  An  interdisciplinary  team 
was  convened  to  evaluate  the  effects  of 
the  fire  and  identify  possible  recovery 
and  rehabilitation  measures. 

In  January,  1992.  the  District  Ranger 
proposed  projects  to  rehabilitate  Forest 
lands  affected  by  the  fire.  The  proposal 
was  designed  to  meet  the  following 
needs:  (a)  Recover  merchantable  timber 
products  from  the  area  and  reduce  fuel 
accumulation,  (b)  contribute  to 
providing  a  continuous  supply  of  timber 
to  industy,  and  (c)  accelerate 
revegetation  of  the  area  with  trees  for 
future  timber  production,  watershed 
recovery  and  enhancement  of  visual 
quality  and  wildlife  hiding  cover.  Formal 
scoping  of  issues  occurred  in  February 
1992.  Approximately  100  letters  were 
sent  to  interested  parties  including 
landowners,  potential  timber 
purchasers,  environmental  groups,  and 
representatives  from  the  Montana 
Department  of  Fish.  Wildlife  and  Parks. 
Five  environmental  issues  were  , 
identified  which  formed  the  foundation 
for  the  analysis  of  environmental  effects 
disclosed  in  the  EA. 

The  EA  discloses  the  analysis  of  three 
alternatives,  including  a  "no  action" 
alternative.  Alternatives  analyzed 
actions  ranging  from  treatment  of  150 
acres.  100  acres  and  no  treatments. 
Estimated  timber  salvage  ranges  from 
1.2  MMBF  to  no  harvest. 

The  Selected  Altemative  (Altemative 
2)  includes  three  major  actions.  First, 
harvest  would  occur  on  approximately 
100  acres  of  fire  killed  sawtimber  on 
suitable  ground  within  the  project  area. 
Second,  an  estimated  1.0  miles  of 
temporary  road  would  be  constructed  to 
access  timber.  These  temporary  roads 
would  be  obliterated  after  timber 
harvest  operations  are  completed.  Third, 
planting  would  occur  on  bumed  and 
salvaged  areas  if  monitoring  determines 


inadequate  stocking  from  natural  seed 
sources.  The  objectives  for  planting 
include:  reforestation  of  lands  suitable 
for  timber  production  as  soon  as 
possible  and  establishment  of  wildlife 
hiding  cover  at  a  faster  rate  than  natural 
conditions  would  allow. 

Further  delay  in  removal  of  the  dead 
and  damaged  trees  will  render  them 
unmerchantable  as  sawtimber;  and  a 
lack  of  reforestation  treatments  will 
result  in  unacceptable  delays  affecting 
long-term  timber  yields,  effectiveness  of 
wildlife  habitat,  and  rehabilitation  of 
visual  resources.  Delays  would  result  in 
further  damage  to  presently  undamaged 
resources  and  would  decreased  the 
ability  to  recover  timber  and  other 
resources  affected  by  the  Harrison 
Creek  fire. 

To  expedite  this  recovery  project  and 
associated  timber  salvage,  procedures 
outlined  in  36  Cra  217.4(a](lll  are  being 
followed.  Under  this  Regulation  the 
following  may  be  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as,  wildfires  *  *  *  when  the  Regional 
Forester  *  •  *  determines  and  gives  notice  in 
the  Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under  this 
part. 

Based  upon  the  environmental 
analysis  documented  in  the  Harrison 
Creek  Fire  Recovery  Project  EA  and  the 
Judith  Ranger  District's  Decision  Notice 
for  this  project.  I  have  determined  that 
good  cause  exists  to  exempt  this 
decision  from  administrative  review. 
Therefore,  upon  publication  of  this 
notice,  this  project  will  not  be  subject  to 
review  under  36  CFR  part  217. 

Dated:  |une  19. 1992. 
fohn  M.  Hughes, 

Deputy  Regional  Forester,  Northern  Region. 
IFR  Doc.  92-14939  Filed  6-24-92;  8:45  am| 
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Rural  Electrification  Administration 

Change  in  Location  of  Public  Meeting 
on  Uen  Accommodations 

agency:  Rural  Electrification 
Administration.  USDA. 

ACTION:  Change  in  location  of  public 
meeting. 

SUMMARY:  This  is  to  notify  electric 
systems  financed  by  the  Rural 
Electrification  Administration  (REA). 
lenders,  and  other  interested  persons 
that  the  location  of  the  public  meeting 
on  lien  accommodations  scheduled  by 
REA  for  June  30. 1992.  has  been 
changed. 


DATES:  The  public  meeting  will  be  held 
on  June  30. 1%2.  starting  at  9:30  a.m. 
eastern  time,  with  registration  at  8:30 
a.m.  The  public  meeting  will  end  at  4:30 
p.m.  unless  concluded  earlier. 
ADDRESSES:  The  location  of  the  public 
meeting  has  been  changed  to  the 
LEnfant  Plaza  Hotel,  480  LEnfant  Plaza. 
SW..  Washington.  DC.  Persons 
interested  in  making  a  presentation  at 
the  meeting  should  send  a  written 
request  to  Blaine  D.  Stockton  Jr.. 
Assistant  Administrator.  Economic 
Development  and  Technical  Services. 
Rural  Electrification  Administration, 
room  4025-S,  14th  &  Independence 
Avenue.  SW.,  Washington.  DC  20250- 
1500. 

FOR  FURTHER  INFORMATION  CONTACT 

Larry  A.  Belluzzo.  Deputy  Assistant 
Administrator — Electric.  Rural 
Electrification  Administration,  room 
4037-S,  14th  &  Independence  Avenue, 
SW.,  Washington,  DC  20250-1500. 
Telephone:  (202)  720-9547. 

SUPPLEMENTARY  INFORMATION:  For 

further  information,  consult  the  notice  of 
the  meeting  published  in  the  Federal 
Register  on  June  1. 1992  (57  FR  23076). 

Authority:  7  U.S.C.  901  et  seq. 

Dated:  June  22. 1992. 

Michael  M.F.  Liu, 

Acting  Administrator. 

[FR  Doc  92-14933  Filed  6-24-82:  8:45  am| 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  State  Advisory 
Comintttee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Jersey  Stale 
Advisory  Committee  will  convene  at  12 
noon  and  adjoum  at  3  p.m.  on 
Wednesday,  July  15, 1992,  North 
Brunswick  Municipal  Government 
Center,  Council  Conference  Room.  710 
Hermann  Road,  North  Brunswick,  NJ 
08902.  The  purpose  of  the  meeting  is  to 
consider  a  draft  report  of  the 
Committee's  forum  on  police  brutality  in 
New  Jersey  and  program  planning. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John  I. 
Binkley,  Director,  ERD  at  (202/523-5264); 
or  TDD  (202/3376-8116).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  regional  division  at  least  five  (5) 
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working  days  befjre  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  al  Washington,  DC,  )une  19. 1992. 
Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  92-14960  Filed  5-24-92:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  18-921 

Foreign-Trade  Subzone  29E;  Toyota 
Motor  Manufacturing,  U.S.A.,  Inc., 
Georgetown,  KY;  Request  for 
Expansion  of  Subzone  Manufacturing 
Authority 

A  request  for  approval  of  expanded 
subzone  manufacturing  authority  at  the 
automobile  manufacturing  plant  of 
Toyota  Motor  Manufacturing.  U.S.A.. 
Inc.  (TMM),  Georgetown,  Kentucky  (FTZ 
Subzone  29E),  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
pursuant  to  §  400.32  of  the  Board's 
regulations  by  the  Louisville  &  Jefferson 
County  Riverporf  Authority,  grantee  of 
FTZ  29,  Louisville.  Kentucky.  It  was 
formally  filed  on  June  16. 1992. 

The  Board  authorized  subzone  status 
for  the  TMM  plant  in  December  1987 
(Board  Order  369.  53  PR  45. 1-4-88). 
Manufacturing  authority  presently  exists 
for  the  assembly  of  some  200.000 
passenger  automobiles  annually  and  the 
assembly  of  certain  components,  such  as 
engines  and  axles  for  those  vehicles. 

TMM  fs  constructing  additional 
manufacturing  facilities  at  the 
Georgetown  plant  and  requests  that  its 
subzone  authority  be  extended  to 
include  the  increased  capacity.  The 
company  plans  to  add  capacity  for  the 
manufacture  of  an  additional  250.000 
autos  per  year  (proposed  total  capacity: 
Approximately  450.000  autos  annually). 
The  company  is  also  planning  to  add 
capacity  for  manufacturing 
approximately  200,000  six-cylinder 
engines  (current  engines  produced  are 
four-cylinder  type)  annually  to  equip 
autos  assembled  at  the  plant  and  for 
export  as  engines.  In  addition,  axle 
production  capacity  would  increase 
from  240.000  annually  to  about  450.000, 
with  some  additional  units  produced  as 
replacement  parts.  The  applicant  states 
that  the  additional  production  at  the 
Georgetown  plant  will  displace  imports 
of  finished  autos  and  components.  Some 
finished  autos  assembled  at  the  plant 
will  be  exported. 


The  expanded  operations  will  involve 
a  continuation  of  the  current  scope  and 
level  of  foreign-sourced  materials  and 
components.  Paris  and  materials  that 
would  be  sourced  from  abroad  would 
continue  to  include  engines,  drivetrain 
components,  steel,  steering  and  brake 
systems,  air  conditioning  equipment, 
accessories,  plastics,  electrical 
equipment,  and  subcomponents  for 
assembly  of  some  components  such  as 
engines  and  axles.  The  application 
indicates  that  the  extent  of  domestic 
sourcing  (per  unit)  of  materials  and 
components  will  continue  at  least  at  the 
current  level  (approximately  50  percent 
of  total  material  value  involves  domestic 
status  (19  CFR  146.43)  merchandise),  and 
that  the  company  will  continue  its 
efforts  to  increase  the  domestic  sourcing 
of  materials  and  components.  According 
to  the  applicant,  total  U.S.  value  added 
is  currently  approximately  75  percent 
and  domestically-produced  steel  now 
accounts  for  more  than  80  percent  of  the 
plant's  steel  requirements. 

The  authority  requested  in  the 
application  would  allow  TMM  to  extend 
the  use  of  zone  procedures  to  its 
expanded  production.  This  wquld 
exempt  TMM  from  Customs  duty 
payments  on  foreign  parts  that  are  used 
in  the  plant's  expanded  auto  and  engine 
production  for  export.  On  domestic 
sales,  it  would  be  able  to  choose  the 
finished  auto  duty  rate  (2.5%)  for  foreign 
materials  and  components  used  at  the 
plant  in  the  production  of  automobiles. 
The  duty  rales  on  the  foreign  materials 
and  components  range  from  zero  to  9.5 
percent. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  proposed 
subzone  expansion  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  24. 1992.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  8, 1992). 

A  copy  of  the  application  and 
accompanying  e.xhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  room 
3716, 14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 


Datnd:  June  17. 1992. 
John  I.  Da  Ponte.  Jr.. 

Executive  Secretory. 

\iH  Doc.  92-15001  Filed  6-24-92;  8:45  air-l 
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(Docket  17-921 

Foreign-Trade  Zone  23— County  of 
Erie,  NY;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Erie.  New  York, 
grantee  of  FTZ  23.  requesting  authority 
to  expand  its  foreign-trade  zone  in  Erie 
County,  New  York.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  FTZ  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  8, 1992. 

FTZ  23  was  approved  on  March  31. 
1976  (Board  Order  110.  41  FR  14824.  4/7/ 
76).  and  there  have  been  four 
subsequent  changes  to  the  general- 
purpose  zone  plan  (1979-B.0. 148. 1982- 
B.0. 187. 1985-B.O.  291.  and  1989-B.O. 
445).  The  general-purpose  zone  currently 
involves  five  sites  in  Erie  County:  Site  1 
(225  acres)— within  the  Gateway  Trade 
Center,  Buffalo:  Site  2  (33  acres)— within 
the  Wehrle  International  Business  Park. 
Amherst,  adjacent  to  the  Greater  Buffalo 
International  Airport;  Site  3  (13  acres)— 
within  the  Oak-Michigan  Industrial 
Corridor,  Buffalo:  Site  4  (22  acres)— at 
the  former  American  Standard  plant, 
Rano  and  Tonawanda  Streets,  Buffalo: 
and,  Site  5  (.55  acres)— within  the  80- 
acre  Grand  Island  Industrial  Park. 
Grand  Island. 

The  applicant  is  now  requesting 
authority  to  expand  Site  2  (airport  site) 
to  include  the  entire  Wehrle 
International  Business  Park  (314  acres), 
and  to  add  two  parcels  in  the  airport  ^ 
area:  Parcel  A  (189  acres)— Aero  and 
Airport  Business  Parks,  Cheektowaga. 
New  York,  immediately  adjacent  to  the 
airport;  and  Parcel  B  (194  acres)— the 
airport's  Air  Cargo  facility  and  Aii^ort 
Commerce  Park.  Cheektowaga.      i 

No  manufacturing  requests  are  being 
made  al  this  time.  Such  requests  would 
be  made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808. 10-8-91).  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies)  shall 


be  addressed  to  the  Board's  Executive 
Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  August 
24, 1992.  Rebuttal  comments  in  response 
to  material  submitted  during  the 
foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
September  8, 1992.). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
Office.  Ill  W.  Huron  Street,  room  1312. 
Federal  Building.  Buffalo.  New  York  14202. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board.  U.S.  Department  of 
Commerce,  room  3716, 14th  &  Pennsylvania 
Avenue.  NW..  Washington.  DC  20230. 
Dated:  June  17. 1992. 

|ohn  J.  Da  Ponta  Jr., 

Executive  Secretary. 

|FR  Doc.  92-15000  Filed  &-24-92;  8:45  am] 

BILUNG  CODE  3510HDS-M 


[Order  No.  582] 

Expansion  of  Foreign-Trade  Zone  77, 
Memphis,  TN 

Pursuant  io  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order 

Whereas,  the  City  of  Memphis, 
Tennessee.  Grantee  of  Foreigp-Trade 
Zone  No.  77.  has  applied  to  the  Board 
for  authority  to  expand  its  general- 
purpose  zone  to  include  a  site  in  Shelby 
County,  Tennessee,  within  the  Memphis 
Customs  port  of  entry; 

Whereas,  the  application  was 
accepted  for  filing  on  July  10, 1991,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  August 
1, 1991  (Docket  42-91.  56  FR  36763): 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval: 

Whereas,  theexpansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Memphis  area:  and, 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  the 
approval  of  the  application  is  in  the 
public  interest: 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
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application  filed  on  July  10, 1991.  subject 
to  the  Act  and  the  Board's  regulations 
(as  revised.  56  FR  50790-50808,  October 
8. 1991),  including  S  400.28. 

Signed  at  Washington.  DC  this  17th  day  of 
June.  1992. 

Alan  M.  Dunn,  •■ 

Assistant  Secretary  of  Commerce  for  Import 

Administration.  Chairman.  Committee  of 

Alternates.  Foreign-Trade  Zones  Board. 

Attest: 

|ohn  |.  Da  Ponte,  Jr.. 

Executive  Secretary. 

[FR  Doc.  92-15008  Filed  6y-24-92;  8:45  am] 
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International  Trade  Administration 

[A-588-823) 

Initiation  of  Antidumping  Duty 
Investigations;  Professional  Electric 
Cutting  Tools  and  Professional 
Electric  Sanding/Grinding  Tools  from 
Japan 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  25. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Maeder,  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
377-4949. 
INITIATION  OF  INVESTIGATIONS: 

The  Petition 

On  May  29, 1992.  we  received  a 
petition  filed  in  proper  form  by  Blaclc  & 
Decker  (U.S.)  Inc.  (petitioner).  In 
accordance  with  19  CFR  353.12.  the 
petitioner  alleges  that  professional 
electric  cutting  tools  (PECTs)  and 
professional  electric  sanding/grinding 
tools  (PESGTs)  from  Japan  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

The  petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party,  as  defined  under 
section  771(9)(C)  of  the  Act,  and  because 
the  petition  was  filed  on  behalf  of  the 
U.S.  industry  producing  the  products 
subject  to  these  investigations.  If  any 
interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Actj,  wishes  to  register 
support  for.  or  opposition  to,  the 
petition,  it  should  file  a  written 


notification  with  the  Assistant  Secretary 
for  Import  Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CIll  353.14. 

Scope  of  Investigations 

Petitioner  asserts  that  the  products 
covered  by  these  investigations 
comprise  two  classes  or  kinds  of 
merchandise  consisting  of  electric 
cutting  tools  and  electric  sanding/ 
grinding  tools  of  a  type  suitable  for 
industrial  or  professional  use.  whether 
assembled  or  unassembled.  PECTs  have 
blades  or  other  cutting  devices  used  for 
cutting  wood,  metal,  and  other 
materials.  PECTs  include  chop  saws, 
circular  saws,  jig  saws,  reciprocating 
saws,  miter  saws,  table  saws,  planers, 
routers,  jointers,  stationary  saws,  and 
metal  cutting  saws.  PESGTs  have 
moving  abrasive  surfaces  used  primarily 
for  grinding,  scraping,  cleaning, 
deburring,  and  polishing  wood,  metal, 
and  other  materials.  PESGTs  include 
angle  grinders,  finishing  sanders.  disc 
Sanders,  orbital  sanders.  belt  sanders. 
polishers,  and  straight/die  grinders. 

Petitioner  asserts  that  electric  power 
tools  that  are  typically  designated, 
advertised,  and  sold  as  being  suitable 
for  "professional",  "heavy-duty",  or 
"industrial"  use  are  distinguishable  from 
such  tools  designated  for  "home"  or 
"consumer"  use  by  their  durability  and 
ability  to  handle  heavier  workloads. 

Given  the  lack  of  specificity  in  the 
scope  definitions  concerning  this 
distinction,  we  are  requesting  all 
interested  parties  to  comment  on  how 
the  scope  definitions  might  be  clarified 
to  more  accurately  describe  professional 
electric  power  tools  and  also  whether 
the  subject  merchandise  constitutes 
more  than  two  classes  or  kinds.  Such 
comments  should  be  submitted  to  the 
Department  not  later  than  August  31. 
1992.- 

PECTs  are  classifiable  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS):  8508.20.00.20. 
8508.20.00.70.  8508.20.00.90.  8461.50.00.20. 
8465.91.00.35,  850880.00.55,  and 
8508.80.00.65.  PESGTs  are  classifiable 
under  the  following  subheadings  of  the 
HTS:  8508.80.00.10,  8508.80.00.15, 
8508.80.00.25,  8508.80.00.35,  and 
8508.80.00.90. 

These  investigations  do  not  cover 
professional  electric  drilling/fastening 
tools.  They  also  do  not  cover  chain  saws 
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provided  for  under  subheading 
8508.20.40  of  the  HTS  and  other  cutting 
and  sanding/grinding  tools  such  as 
planing,  shaping,  and  splitting  machines, 
provided  for  under  subheadings  8461 
and  8465  of  the  HTS.  with  the  exception 
of  those  specifically  identified  within 
the  above  product  definition. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of  the 
scope  of  these  proceedings  are 
dispositive. 

United  States  Price  and  Foreign  Market 
Value 

.     For  both  PECTs  and  PESGTs. 
petitioner  bases  its  estimate  of  United 
States  Price  (USP)  on  Makita  U.S.A.. 
Inc.'s  (Makita)  U.S.  distributor  price  list. 
Petitioner  based  USP  on  exporter's  sales 
price  because  Makita  sells  the  subject 
merchandise  through  its  U.S.  subsidiary. 
Petitioner  adjusted  USP,  as  appropriate, 
for  discounts  and  rebates,  foreign  inland 
freight,  foreign  export  and  handling  fees, 
ocean  freight,  marine  insurance,  import 
duties.  U.S.  customs  fees.  U.S.  brokerage 
and  handling.  U.S.  inland  freight,  credit, 
warranty  expenses,  advertising, 
technical  services,  royalties  and 
licensing  fees,  and  indirect  selling 
expenses.  V^e  have  adjusted  the  USP  by 
adding  the  amount  of  Japanese  value 
added  tax  (VAT)  that  would  have  been 
collected  had  the  exported  merchandise 
been  taxed. 

For  both  PECTs  and  PESGTs, 
petitioner  bases  ils  estimate  of  Foreign 
Market  Value  (FMV)  on  Makitas 
domestic  wholesale  price  list.  Petitioner 
adjusted  FMV  for  discounts  and  rebates, 
credit,  warranty  expenses,  indirect 
selling  expenses,  and  differences  in 
merchandise.  Petitioner  added  U.S. 
packing  to  the  price.  In  addition,  we 
adjusted  FMV  by  adding  the  theoretical 
amount  of  Japanese  VAT  that  would 
have  been  paid  on  the  U.S.  merchandise 
had  it  been  taxed. 

The  adjusted  alleged  dumping  margins 
range  from  49.95  to  129.84  percent  for 
PECTs  and  71,43  to  149  60  percent  for 
PESGTs. 

Initiation  of  Investigations 

We  have  examined  the  petition  on 
PECTs  and  PESGTs  from  Japan  and 
have  found  that  the  petition  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  PECTs 
and  PESGTs  from  Japan  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value. 


ITC  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  international  Trade 
Commission  (ITC)  of  this  action  and  we 
have  done  so. 

Preliminarj'  Determination  by  the  ITC 

The  ITC  will  determine  by  July  13, 
1992.  whether  there  is  a  reasonable 
indication  that  imports  of  PECTs  and 
PESGTs  from  Japan  are  materially 
injuring,  or  threaten  material  injury  to.  a 
U.S.  industry.  Any  ITC  determination 
which  is  negative  will  result  in  the 
investigation  being  terminated; 
otherwise,  the  investigation  will  proceed 
to  conclusion  in  accordance  with  the 
statutory  and  regulatory  time  limits. 

This  notice  is  oublished  pursuant  to 
section  732{c)(2)*of  the  Act  and  19  CFR 
353.13(b). 

Dated:  June  18. 1992. 
Alan  M.  Dunn, 

Assistant  Secrelar}'  for  Import 
A  dministration. 
|FR  Doc.  92-14997  Filed  6-24-92;  8:45  am) 

BILLING  CODE  3S10-OS-M 


Brown  University;  Disposition  of 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

We  have  been  advised  that  the  entry 
covered  by  Docket  Number  87-260  (See 
notice  at  52  FR  32824.  August  31. 1987) 
was  liquidated  on  May  8. 1987.  We  are 
treating  the  docket  as  a  withdrawal 
pursuant  to  §  301.5(g)  of  the  regulations 
and  have  discontinued  processing. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  P2-14998  Filed  6-24-92;  8:45  am) 

BILLING  CODE  351(>-OS-M  ' 


University  of  Pittsburgh;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington. 
DC. 

Docket  Number:  91-161R. 

Applicant:  University  of  Pittsburgh. 
Pittsburgh.  PA  15260. 

Instrument:  Mass  Spectrometer. 

Manufacturer:  lON-TOF  GmbH, 
Germany. 

Intended  Use:  See  notice  at  56  FR 
60971.  November  29. 1991. 


Advice  Received  From:  National 
Institute  of  Standards  and  Technology. 
June  2. 1992. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  foreign  instrument  was 
ordered  September  20, 1989. 

Reasons:  The  foreign  instrument 
provides  mass  range  to  40,000  amu  with 
unit  resolution  for  a  single  sweep  and  a 
plasma  desorption  ^'^Cf  ionization 
source.  The  National  Institute  of 
Standards  and  Technology  advises  that 

(1)  the  capability  of  the  foreign 
instrument  described  above  is  pertinent 
to  the  applicant's  intended  purpose  and 

(2)  it  knows  of  no  instrument  or 
apparatus  of  scientific  value  to  the 
foreign  instrument  for  the  applicant's 
intended  use  which  was  being 
manufactured  in  the  United  States  at  the 
time  the  foreign  instrument  was  ordered. 

The  Department  of  Commerce  knows 
of  no  other  instrument  oj  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  which 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign  instrument 
was  ordered. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
|FR  Doc.  92-14999  Filed  6-24-92:  8:45  amj 

BILLING  COOE  3S10-DS-M 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  (Council)  Coastal  Pelagic 
Species  Plan  Development  Team  will 
hold  a  public  meeting  on  June  29, 1992. 
beginning  at  10  a.m.  The  meeting  will  be 
held  at  the  National  Marine  Fisheries 
Service.  Southwest  Fisheries  Science 
Center.  8604  La  Jolla  Shores  Drive.  La 
Jolla.  CA. 

The  purpose  of  this  meeting  is  to 
discuss  the  current  work  in  progress  on 
the  experimental  inshore-offshore 
fishing  grounds,  and  gill  and  trammel 
net  issues. 

For  more  information  contact  Patricia 
Wolf  from  the  California  Department  of 
Fish  and  Game  at  (213)  590-5117  or 
Larry  Jacobson  from  the  National 
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Marine  Fisheries  Service  at  (619)  546- 
7117. 


Dated:  June  19. 1992. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  92-14927  Filed  6-24-«2:  8:45  am] 

BILLING  COOC  3S10-22-M 


.  Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTIONS:  Issuance  of  scientific  research 
permit  (P771#62). 

On  April  7. 1992,  notice  was  published 
in  the  Federal  Register  (57  FR  11708)  that 
an  application  had  been  filed  by  the 
National  Marine  Fisheries  Service's 
National  Marine  Mammal  Laboratory,    ; 
7600  Sand  Point  Way.  NE,  BIN  C15700, 
Seattle.  WA  98115-0070  for  permits  to 
take  California  sea  lions  [Zalophus 
callfornianus)  for  purposes  of  scientific 
research.  Application  P771*62  proposed 
research  to  elucidate  the  role  that 
organochlorine  pollutants  residues,  such 
as  DDT  and  PCB's  have  played  in  high 
neonatal  pup  mortality  in  southern 
California.  This  study  is  part  of  a 
comprehensive  Injury  Determination 
Study  for  the  Southern  California 
Damage  Assessment. 

Notice  is  hereby  given  that  on  June  18, 
1992.  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361-1407), 
the  National  Marine  Fisheries  Service 
issued  a  permit  for  the  above  taking 
subject  to  certain  conditions  set  forth  in 
the  permit. 

The  permit  and  associated  documents 
are  available  for  review  by  appointment, 
in  the  following  offices: 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  NOAA.  1335  East- 
West  Hwy..  suite  7324.  Silver  Spring,  MD 
20910  (301/713-2289);  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501  W. 
Ocean  Blvd..  suite  4200,  Long  Beach.  CA 
90802-4213  (310/980-4016):  and 

Director.  Alaska  Region,  National  Marine 
Fisheries  Service,  NOAA,  Federal  Annex, 
9109  Mendenhall  Mall  Road,  suite  6,  Juneau, 
AK  99802.  I 

Dated:  June  18,1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

[FR  Doc.  92-15007  Filed  6-24-92;  8:45  am] 

BILLING  CODE  3510-22-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Issuance  of  Public  Display 
Permit  No.  775. 

summary:  On  Tuesday.  November  5, 

1991,  notice  was  published  in  the 
Federal  Register  (56  FR  56504)  that  an 
application  (P490)  had  been  filed  by  The 
Underwater  Education  Prorgam 
Corporation  at  the  Cape  Cod  Aquarium. 
A  public  display  permit  was  requested 
to  maintain  and  care  for  nine  California 
sea  lions  [Zalophus  califomianus)  and 
four  harbor  seals  [Phoca  vitulina] 
currently  held  by  the  applicant  under 
the  terms  of  a  NMFS  temporary  letter  of 
agreement  (No.  117). 

Notice  is  hereby  given  that  on  June  22. 

1992,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act,  the 
National  Marine  Fisheries  Service 
issued  a  permit  for  the  above  activities 
subject  to  the  special  conditions  forth 
therein. 

The  permit  is  available  for  review  by 
appointment  by  interested  persons  in  the 
following  offices: 

Permits  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  room 
7330,  SSMCl,  Silver  Spring.  MD  20910. 
(301)  713-2289;  and  Director.  Northeast 
Region,  National  Marine  Fisheries 
Service,  NOAA,  One  Blackburn  Drive. 
Gloucester,  MA  01930.  (508)  281-9300. 

Dated:  June  22, 1992. 
Nancy  Foster. 

Director  Office  of  Protected  Resources 

National  Marine  Fisheries  Service. 

[FR  Doc.  92-15006  Filed  6-24-92;  8:45am] 

BILLING  CODE  3510-22-M 


Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Receipt  of  applications. 

Notice  is  hereby  given  that  the 
National  Marine  Fisheries  Service. 
Office  of  Protected  Resources,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
MD  20910,  has  received  19  applications 
for  Permits  to  conduct  scientific 
research/enhancement  activities  on 
listed  Snake  River  spring/summer  and/ 
or  fall  Chinook  [Oncorhynchas 
tshawytscha)  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S,C.  1531-1543),  and  the  regulations 
governing  endangered  fish  and  wildlife 
(50  CFR  parts  217-222). 

These  applications  were  received  on 
or  before  the  regulatory  deadline  of  May 
22. 1992  (50  CFR  part  227).  and  are  thus 


subject  to  the  regulatory  exemption 
which  allows  for  the  continuation  of 
scientific  research/enhancement 
activities  as  requested  in  the 
applications  until  NMFS  has  had 
adequate  time  in  which  to  review  the 
applications  and  to  determine  their 
sufficiency,  or  until  issuance  or  denial  of 
a  permit,  or  until  December  31. 1992, 
whichever  comes  first.  A  public 
comment  period  will  be  opened  for  each 
application  once  NMFS  has  determined 
that  the  applications  contain  enough 
information  for  complete  review.  These 
applications  include  the  following: 

P497,  Idaho  Cooperative  Fish  and 
Wildlife  Research  Unit,  University  of 
Idaho,  Ted  Bjomn;  P498,  University  of 
Idaho.  David  Bennett;  P211C  and  P211D, 
Oregon  Department  of  Fish  and  Wildlife: 
P500A,  Fish  Passage  Center  P770«63. 
NMFS  Northwest  Fisheries  Science 
Center;  P504A.  US  Army  Corps  of 
Engineers;  P507A.  P507A.  P507B  and 
P507C,  Washington  Department  of 
Fisheries;  P45K.  U.S.  Fish  and  Wildlife 
Service;  P503B  and  P503C.  Idaho 
Department  of  Fish  and  Game;  P510  and 
P510A,  Shoshone  Bannock  Tribes;  P513. 
Columbia  River  Intertribal  Commission; 
P514,  Idaho  Power  Company;  and  P516. 
Salmon  National  Forest. 

Any  applications  not  included  in  the 
above  list  were  received  after  the 
regulatory  deadline,  and  are  thus  NOT 
included  under  the  regulatory 
exemption.  These  applicants  are  not 
permitted  to  engage  in  any  activities 
involving  a  take  of  listed  Snake  River 
salmon  until  such  time  as  NMFS  has 
completed  processing  of  the  permit 
applications. 

Documents  submitted  in  connection 
with  the  above  applications  will  be 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1335 
East- West  Hwy..  room  7324.  Silver 
Spring.  MD  20910  (301/713-2289); 

Northwest  Region,  National  Marine 
Fisheries  Service.  NOAA.  7600  Sand 
Point  Way,  NE.  BIN  C15700— Building  1. 
Seattle,  WA  98115-0070  (206/526-6150); 
and 

Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave.,  room 
620,  Portland,  OR  97232  (503/230-5400). 

Dated:  June  22. 1992. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources. 
[FR  Doc.  92-15004  Filed  6-24-92;  8:45  am] 
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National  Tectmlcal  Information 
Service 

Government-Owned  Inverttions; 
Availability  for  Licensing 

The  invention  listed  below  is  owned 
by  U.S.  Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development: 

U.S.  Patent  Application  SN  7-858,959 
"A  cDNA  Clone  Encoding  Brain 
Amyloid  of  Alzheimer's  Disease,"  a 
Reissue  Application  of  U.S.  Patent 
4,912.206. 

Licensing  information  may  be 
obtained  by  writing  to:  Papan  Devnani, 
National  Technical  Information  Service, 
Center  for  Utilization  of  Federal 
Teduiology — Patent  Licensing.  U.S. 
Department  of  Commerce,  P.O.  1423. 
Springfield,  Virginia  22151  or  by 
telephoning  (703)  487-4732.  Patent 
4,912,206  may  be  obtained  from  the 
Commissioner  of  Patents.  U.S.  Patent 
and  Trademark  Office,  Box  9, 
Washington,  DC  20231. 
Douglas  I-  Campion. 

Acting  Associate  Director,  Center  for  the 
Utilization  of  Federal  Technology. 
[FR  Doc  92-14961  Filed  6-24-92;  8:45  amj 
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Government-Owned  Inventions; 
AvaHabRtty  for  Licensing 

The  inventions  Usted  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  may  be  ' 

obtained  by  writing  to:  National 
Technical  Information  Service.  Center 
for  Utilization  of  Federal  Technology- 
Patent  Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423,  Springfield, 
Virginia  22151  or  by  telephoning  (703) 
487-4732.  All  patent  applications  may  be 
purchased,  specifying  the  serial  number 
listed  below,  by  wriUng  NTIS,  5285  Port 
Royal  Road,  Springfield.  Virginia  22161 
or  by  telephoning  the  NTIS  Sales  Desk 
at  (703)  487-4650.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents,  U.S.  Patent  and  Trademaric 
Office.  Washington.  DC  20231. 


Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas  |.  Campion, 

Patent  Licensing  Specialist,  Center  for  the 

Utilization  of  Federal  Technology. 

Department  of  Health  and  Human  Services 
7-168.494    (U.S.  5,09a996)  Process  for 

Introducing  Fluorine  into  Biologically 

Active  Materials. 
7-209.108    (U.S.  5.093.115)  Activated  Killer 

Monocytes:  Tumoricidal  Activity  and 

Method  of  Monitoring  Same. 
7-272.165    (U.S.  5.092.885}  Peptides  with 

Laminin  Activity. 
7-*0a870    (U.S.  5.092.876)  Cell  attachment 

Peptides  Derived  from  Amyloid  P 

Component. 
7-492,468    (U.S.  5.091.430)  06-Sub8fituled 

Guanine  Compounds  and  Methods  for 

Depleting  06-Alkylguanine-DNA 

Alkyltransferase  Levels. 
7-501.797    (U.S.  5,089,392)  Fluorogenic 

Substrates  for  Measurement  of 

Lysosomal  Enzyme  Activities  Within 

Intact  Cells. 
7-53a585    (U.S.  5,08a980)  Intra-Urethral 

Valve  With  Integral  Spring. 
7-557,038    (U.S.  5.10a646)  NMR  Glomerular 

Filtration  Test  and  Kit. 
7-574,972    (U.S.  5,099.616)  Apparatus  and 

Method  for  Reducing  Wood  Dust 

Emissions  From  Large  Diameter  Disc 

Sanders  While  Cleaning  A  Sanding  Disc 

Thereof. 

Department  of  Interior 

7-602,598    (U.S.  5,086,568)  Geological 

Gyrocompass. 
7-610,884    (U.S.  5,089,141)  Chemical  Process 

for  Reproving  Selenium  from  Water. 
7-642,950    (U.S.  5,098,164)  Abrasive  Jet 

Manifold  for  A  Borehole  Miner. 

Department  of  Agricuhuie 

7-327.064    (U.S.  5,001.301)  Disgnostic  and 

Epidemiological  Nucleic  Acid  Probe  for 

Bovine  Leptospirosis. 
7-476,843    (U.S.  5.094.946)  Enxymatic 

Processing  of  Materials  Containing 

Chromium  and  Protein. 
7-641,837    (U.S.  5,087,120)  System  for 

Capturing.  Pressing  and  Analyzing 

Entrained  Solids  Such  as  Cotton. 
7-689,572    (U.S.  5,087,693)  Bovine 

Monoclonal  Antibodies  to  Bovine 

Herpesvirus  I  from  Sequential  Fusion 

Heterohybridomas. 
7-712.226    (U.S.  5,095,414)  Greenhouse 

Illumination  System. 
7-801,157    Bagger  Receiver  Box. 
7-648,775    Enzymatic  Processing  of 

Materials  Containing  Chromium  and 

Protein. 
[FR  Doc  92-14962  Filed  6-24-92;  8:45  am] 

BILUNG  COOe  36KM>4-4I 


Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C  209(c)(1)  and  37  CFR  404.7(a)(l){i) 


that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United  States 
and  certain  foreign  countries  to  practice 
the  invention  embodied  in  U.S.  Patent 
Application  SN  7-364,379, 
"Contraceptive  Vaccine  Based  on 
Cloned  Zona  Pellucida  Gene"  to 
Organon  International  B.V..  having  a 
place  of  business  at  Oss  in  the 
Netherlands.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CJ.R.  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  notice,  NTIS  receives  written 
evidence  and  argument  which 
established  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C  209  and  37 
CFR  4040.7. 

The  invention  relates  to  contraceptive 
vaccines  based  on  cloned  zona  pellucida 
genes  and  the  strategy  of 
alloimmunization  with  zona  pellucida 
polypeptides.  In  particular,  the  invention 
relates  to  a  contraceptive  vaccine  for 
use  in  a  manunalian  female  comprising  a 
polypeptide  which  displays  at  least  one 
epitope  for  binding  of  an  antibody  that 
inhibits  fertilization  of  an  oocyte  by  a 
sperm.  This  epitope  is  from  a  zona 
pellucida  protein  of  the  species  in  which 
the  said  vaccine  is  used.  Further,  this 
invention  comprehends  vaccines 
comprising  a  synthetic  peptide  that 
displays  an  epitope  for  such  an  antibody 
that  inhibits  fertilization.  ^ 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  Vol  55,  No.  141.  p.  29879  (1990). 
A  copy  of  the  above-identified  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  1-80O- 
553-NTlS  or  by  writing  them  at  5285 
Port  Royal  Road,  Springfield,  VA  22161, 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Papan 
Devnani  (telephone  703/487-4732), 
Center  for  Utilization  of  Federal 
Technology,  NTIS,  Box  1423,  Springfield. 
-    VA  22151.  Applications  for  a  license 
filed  in  response  to  this  notice  will  be 
treated  as  objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NTIS 
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within  sixty  (80)  days  of  this  notice  will 
be  considered. 
Douglas  |.  Campion, 

Center  for  Utilization  of  Federal  Technology 
National  Technical  Information  Service  US- 
Department  of  Commerce. 

|FR  Doc.  92-14963  Filed  6-24-92:  8:45  am| 
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Prospective  Grant  of  Exclusive  Patent 
License         1 1 

This  is  notice  in  accordance  with  35 
U.S.G.  209(c)(1)  and  37  CFR  404.7{a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  field  of  use  Ucense  in  the 
United  States  and  certain  foreign 
countries  to  practice  the  inventions 
embodied  in  U.S.  Patent  Nos.  4.851,291 
(Serial  No.  7-055.476)  and  4.871,615 
(Serial  No.  6-818,567)  and  U.S.  Patent 
Application  S.N.s  7-371.779  and  6- 
876.015.  each  titled  "Temperature 
Adaptable  Textile  Fibers  and  Method  of 
Preparing  Same,"  to  Sage  Products,  Inc., 
having  a  place  of  business  in  Crystal 
Lake.  IL.  The  patent  rights  in  these 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  notice,  NTIS  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  present  inventions  consist  of 
temperature  adaptable  textile  fibers  in 
which  phase-change  or  plastic 
crystalline  materials  are  filled  within 
hollow  fibers  or  impregnated  upon  non- 
hollow  fibers.  The  fibers  are  produced 
by  applying  solutions  or  melts  of  the 
phase-change  or  plastic  crystalline 
materials  to  the  fibers.  Cross-linked 
polyethylene  glycol  is  especially 
effective  as  the  phase  change  material, 
and.  in  addition  to  providing 
temperature  adaptability,  it  imparts 
improved  properties  as  to  soil  release, 
durable  press,  resistance  to  static 
charge,  abrasion  resistance,  pilling 
resistance  and  water  absorbency. 

The  availability  of  S.N.  7-055,476  and 
S.N.  6-818,567  for  licensing  were 
published  in  the  Federal  Register.  Vol. 
55,  No.  138.  p.  29255  (July  18, 1990).  The 
availability  of  S.N.  6-876.015  for 
licensing  was  published  in  the  Federal 
Register.  Vol.  54,  No.  63,  p.  13549  (April 


4. 1989).  S.N.  7-371.779  is  a  division  of 
S.N.  7-055.476. 

A  copy  of  the  instant  patent 
applications  may  be  purchased  from  the 
NTIS  Sales  Desk  by  telephoning  1-800- 
553-NTIS  or  by  writing  to  the  Order 
Department .  NTIS,  5285  Port  Royal 
Road,  Springfield,  VA  22161.  The  issued 
patents  are  available  for  $3.00  each 
(payable  by  check  or  money  order)  from 
the  Commissioner  of  Patents  and 
Trademarks.  Box  9,  Washington,  DC 
20231. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L 
Mark,  Center  for  the  Utilization  of 
Federal  Technology,  NTIS,  Box  1423, 
Springfield,  VA  22151.  Properiy  filed 
competing  applications  received  by  the 
NTIS  in  response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  hcense. 
Douglas ).  Campion. 
Center  for  the  Utilization  of  Federal 
Technology,  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 

|FR  Doc.  92-14964  Filed  6-24-92:  8:45  am] 
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COMIMITTEE  FOR  THE 
IIMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Poland 

June  22. 1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  June  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously. 


for  carryover  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101. 
published  on  November  27. 1991).  Also 
see  56  FR  57518,  published  on  November 
12, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  22. 1992. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  November  5, 1991.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
Poland  and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1992  and 
extends  through  December  31. 1992. 

Effective  on  June  29. 1992.  you  are  directed 
to  amend  the  directive  dated  November  5. 
1991  to  adjust  the  limits  for  the  following    , 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Poland: 


/-..»~.._  1     Adiusted  twelve-month 

Category  ,         "^       hmrt ' 

) 

335 1  127.390  dozen 

433 j  18.249  dozen 

443 247,800  numbers. 

-^ 1 

■  The  lir^its  have  rx>t  t>een  adjusted  to  account  for 
any  imports  exported  after  December  31.  1991. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 
|FR  Doc.  92-15002  Filed  ft-24-92:  8:45  am] 
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Ad)u8tment  of  Import  Limits  for 
Certain  Cotton,  Man-Made  Fil>er.  Silk 
Blend  and  C>tt>er  Ve9etal>ie  Rber 
Apparel  Produced  or  Manufactured  in 
Sri  Lanka 

)une  19. 1992. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits.  

EFFECTIVE  DATE:  June  26. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
"(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  ^MMted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6580.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  ' 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  338/ 
339,  347/348/847  and  634  are  being 
increased  for  carryforward.  As  a  result 
the  limits  for  Categories  338/339  and 
634,  which  are  currently  filled,  will  re- 
open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registm  notice  56  FR  60101. 
published  on  November  27. 1991).  Also 
see  56  FR  29232,  published  on  June  28, 
1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  TantiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  fanplementatioa  of  Textile 

Agraements 

]une  19. 1992. 

Ck)mmissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissionen  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on^une  21. 1991,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 


of  certain  cotton,  wool  and  man-made  fiber 
textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel,  produced  or 
manufactured  in  Sri  Lanka  and  exported 
during  the  twelve-month  period  which  began 
on  Ijily  1. 1991  and  extends  through  June  3a 
1992. 

Effective  on  June  26. 1992,  you  are  directed 
to  amend  further  the  directive  dated  June  21, 
1991  to  increase  the  limits  for  the  following 
categories,  aa  provided  under  the  terms  of  the 
current  bilateral  agreement  l>€tween  the 
Governments  of  the  United  States  and  Sri 
Lanka: 


Category 

Adjusted  twetve-month  lifTCt ' 

338/339 

1,045.117  d<Hen. 

347/348/847    

1.031.025  dozen  of  wtvch  not 

more  than  557.395  dozen 

shaN  t>e  in  Categones  347- 

T/348-T/847-T  ' 

634 _._ 

200,090  dozen. 

<  Ttie  Hmits  have  not  been  adjusted  to  account  lor 
any  imports  exported  after  Ju»>e  30,  1991 


'Category 
6103.19.2015, 
610342  1020, 

6112  11.0060. 
6203.19.4020, 
6203.424010, 
6203424035. 
621040.2035. 


347-T:  only 
6103.19.4020, 
6103.42.1040, 
6113.000038, 
6203.22.3020. 
6203  42  4015, 
620342  4045, 

6211.20.1520, 


6211  32  0040:  Category  348-T: 


6104.12.0030, 
6104.29.2034, 
6104.69.3022. 
6117.90.0042, 
6204223040, 
6204  624005. 
6204.624030, 
6204.693010. 
6211  20.1550, 


6104  192030, 
6104  62.2010. 
6112.11.0060, 
6204.12.0030, 
6204  29.4034. 
6204.62.4010, 
6204.62.4040 
6204.69  9010 
6211.20.6010, 


HTS  numbers 
6103.22  0030. 
6103.49.3010, 
6203191020, 
6203  42  4006, 
620342  4025, 
6203.49.3020, 
6211.20  3010  and 
only  HTS  numbers 


States  Code  (10  U.S.C.  2006  et.  seq].  The 
Board  shall  review  DoD  actuarial 
methods  and  assumptions  to  be  used  in 
the  valuation  of  the  G.I.  Bill.  Persons 
desiring  to  (1)  attend  the  DoD  Education 
Benefits  Board  of  Actuaries  meeting  or 
(2)  make  an  oral  presentation  or  submit 
a  written  statement  for  consideration  at 
the  meeting  must  notify  Pamela  Samuels 
at  (703)  696-6336  by  July  2. 1992.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act 

DATES:  July  23, 1992, 1  p.m.  to  4  p.m. 

ADDRESSES:  Room  3E752. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  I.  Gottlieb,  Executive 
Secretary.  DoD  Office  of  the  Actuary, 
4th  floor,  1600  Wilson  Boulevard, 
Arlington.  VA  22209-2593.  (703)  696- 
5869. 

Dated:  June  22. 199Z 
L.  M.  Bynura, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  92-14943  Filed  6-24-e2;  8:45  amj 
B4LUNOCOOC  )»1«-0t-« 


6217.90.0050;  Category  847-T: 

6103292044, 

6104  29.2041, 

610469.3038, 

6117  90  0051, 

620349.3045. 

6204.69  3052, 

6211.20.6040. 

6217.90.0070. 


6103  49.3017, 

6104  29.2045, 
6112  19  2080. 
6203.29.3046, 
6204.29  4041, 
6204.69  9044, 


8104.220040. 
6104.62.2025, 
6113  00  0042. 
6204  19.3030. 
6204.62.3000, 
6204  62  4020. 
6204.62.4050, 
6210.50.2035, 
6211.42  0030  and 
only  HTS  numbers 


6103.49.3024, 
6104  69.3034, 
6112  19.2090, 
6203493040. 
6204  29.4047, 
6211  20  3040, 


6211.39.0040,     6211.49.0040    and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  92-15003  Filed  6-24-92: 8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Department  of  Defense  Education 
Benefits  Board  of  Actuaries,  MeetlnQs 

AGENCY:  Office  of  the  Secretary.  DoD. 
action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  board  has 
been  scheduled  to  execute  the 
provisions  of  chapter  101,  title  10.  United 


DOD  Advisory  Group  on  Electron 
Devices;  Notice  of  Advisory 
Committee  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATES:  The  meeting  will  be  held  at  0900. 
Thursday,  23  July  1992. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.,  2011  Crystal  Drive,  Suite 
307.  Arlington.  VA  22202. 

FOR  FURT»«R  INFORMATION  CONTACT 

Warner  ICramer,  AGED  Secretariat,  2011 
Crystal  Drive,  Suite  307.  Arlington, 

Virginia  2220Z 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
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memories.  The  review  will  include 
classified  program  details  throughout. 
In  accordance  with  Section  10(d)  of 
Public  Law  No.  92-463,  as  amended.  (5 
U.S.C.  App.  II  S  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public.   1 1 

Dated:  June  19. 1992.  | 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  92-14945  Filed  6-24-92;  8:45  am] 

B(LLING  CODE  3S1IMI1-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  A 

(Microwave  Devices)  of  the  DoD 

Advisory  Group  on  Electron  Devices 

(AGED)  announces  a  closed  session 

meeting. 

DATES:  The  meeting  will  be  held  at  0900, 

Wednesday,  15  July  1992. 

ADDRESSES:  The  meeting  will  be  held  at 

Palisades  Institute  for  Research 

Ser\'ices,  Inc.  2011  Crystal  Drive,  suite 

307.  Arlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Gelnovatch,  AGED  Secretariat. 
2011  Crystal  Drive,  suite  307.  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATIONf  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developomentB  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Dated:  )une  19, 1992. 
L.  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc.  92-14946  Filed  6-24-92:  8:45  am) 
BlUINO  CODE  SS10-10-M 


Department  of  Defense  Retirement 
Board  of  Actuaries,  IMeetings 

agency:  Office  of  the  Secretary,  DoD. 
action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  board  has 
been  scheduled  to  execute  the 
provisions  of  chapter  74,  title  10.  United 
Code  (10  U.S.C.  1464  et.  seq).  The  Board 
shall  review  DoD  actuarial  methods  and 
assumptions  to  be  used  in  the  valuation 
of  the  Military  Retirement  System. 
Persons  desiring  to  (1)  attend  the  DoD 
Retirement  Board  of  Actuaries  meeting 
or  (2)  make  an  oral  presentation  or 
submit  a  written  statement  for 
consideration  at  the  meeting  must  notify 
Pamela  Samuels  at  (703)  696-6336  by 
July  2, 1992.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES:  July  24, 1992, 10  a.m.  to  1  p.m. 
addresses:  Room  3E752. 
FOR  FURTHER  INFORMATION  CONTACr 
Benjamin  I.  Gottlieb,  Executive 
Secretary,  DoD  Office  of  the  Actuary, 
4th  floor,  1600  Wilson  Boulevard. 
Arlington.  VA  22209-2593.  (7P3)  696- 
5869. 

Dated:  June  22, 1992. 
L.  M.  Bynum. 

A  Iternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofDefene. 
(FR  Doc.  92-14944  Filed  6-24-92:  8:45  am) 

BILUNG  CODE-3810-01-M 


Department  of  the  Army 

Re-emphasis  for  Participation  in  tt>e 
Joint  IMIIitary  Ashtray  Freight  Program 
(JIMAFP) 

agency:  Military  Traffic  Management 
Command  (MTMC).  DOD. 
ACTION:  Request  all  mode  carriers  make 
a  thorough  search  of  their  freight 
terminals  and  warehouses  to  help  in 
locating  government  frustrated  property 
or  ashtray  freight. 

summary:  The  Military  Traffic 
Management  Command  (MTMC) 
announces  a  re-emphasis  upon  the  need 
for  the  carrier  industry  to  participate  in 
the  Joint  Military  Ashtray  Freight 
Program  (JMAFP). 

Once  again  the  Commander  of  the 
Military  Traffic  Management  Command 
is  asking  the  transport  carrier  industries 


for  their  help.  According  to  Major 
General  Richard  G.  Larson.  MTMC 
Commander,  the  Department  of  Defense 
(DOD)  needs  the  carriers  to  help  locate 
frustrated  and  ashtray  freight  shipments. 

MTMC  officials  say  that  they  are 
encouraging  the  carrier  industries  to 
cooperate  in  the  Joint  Military  Ashtray 
Freight  Program  because  doing  so  can 
help  both  DOD  and  all  carriers.  If 
industry  and  DOD  cooperate,  says  the 
MTMC  Program  Management  Office 
(PMO).  they  will  have  a  more  effective 
ashtray  freight  program  that  will  save 
the  carriers  millions  of  dollars  in  claims 
as  well  as  recover  valuable  DOD  cargo. 

The  JMSFP  relies  on  the  active 
participation  of  all  government 
transportation  offices  in  contacting 
every  carrier  terminal  and  warehouse 
,  storage  area  for  shipments  that  cannot 
be  properly  delivered  for  any  reason. 
MTMC  officials  stress,  however,  that  the 
full  cooperation  of  all  carriers  is 
necessary  to  make  the  program  work 
properly. 

The  location  and  return  of  ashtray  or 
frustrated  freight  is  an  important 
element  of  the  DOD  Cargo  Loss  and 
Damage  Prevention  Reporting  and 
Analysis  System.  Information  obtained 
from  the  recovery  of  ashtray  cargo  is 
used  to  assist  all  government  traffic  and 
transportation  managers  in  instituting 
preventive  action  programs  to  help 
reduce  and  eliminate  the  number  of 
future  incidents. 

During  the  recent  Desert  Shield-Desert 
Storm  operations  in  Southwest  Asia, 
more  government  shipments  were 
present  in  the  Defense  Transportation 
System  (DTS)  than  at  any  time  since  the 
height  of  the  Vietnam  war  years. 

With  the  termination  of  actions  in  tHe 
Gulf  region,  much  of  the  government 
property  once  again  was  inserted  into 
the  DTS  as  part  of  the  retrograde 
shipments  returning  to  the  United 
States,  or  to  the  military  units  relocating 
back  to  their  European  stations. 

At  the  height  of  the  Gulf  campaign 
more  than  500  shipments  carrying 
945.000  pieces  of  cargo  weighing  6.5 
million  measurement  tons  were  moved 
to  support  the  military  forces  involved. 
Sustainment  supplies  alone  filled  37,000 
40-foot  containers. 

Records  indicate  some  of  this  freight 
is  still  located  somewhere  in  the  DTS. 
with  the  majority  of  undelivered  military 
shipments  believed  to  be  in  hands  of 
same  carrier  to  whom  the  cargo  was 
initially  tendered.  It  is  important  to 
appreciate  that  this  program  covers  all 
government  agency  shipments,  not  only 
those  of  DOD. 

As  an  example  of  the  magnitude  of 
this  program.  JMAFP  persormel  located 
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government  property  valued  at  $1 
million  In  1991.  and  shipments  valiied 
over  $5  million  In  the  First  three  months 
of  fiscal  year  1992. 

Major  General  Larson  has  directed  a 
revitalization  of  the  JMAFP  with  the 
goal  of  locating  and  returning  KX) 
percent  of  the  shipments  that  have  gone 
astray  or  are  frustrated  in  a  carrier's 
terminal  or  warehouse. 

This  effort  can  be  of  substantial 
benefit  to  the  carrier  by  freeing  up 
storage  space  that  is  occupied  by 
nonrevenue  shipments,  and  by  helping 
the  carrier  obtain  proper  documentation 
to  receive  reimbursement  for  services 
already  rendered  in  the  movement  of  the 
shipments  to  their  present  locations. 

Toll  free  lines  are  open  for  both 
industry  and  government  agencies  to 
report  astray  or  frustrated  freight.  All 
callers  east  of  the  Mississippi  River  can 
call  1-800-631-0434.  All  callers  west  of 
the  Mississippi  River  can  call  1-800- 
331-1822. 

According  to  the  HQ  MTMC  PMO, 
their  goal  is  to  make  sure  every 
shipment  is  delivered  safely,  in 
undamaged  condition,  and  on  time. 
Should  any  cargo  go  astray,  MTMC's 
objective  is  to  recover  100  percent  of 
those  shipments  as  quickly  as  possible. 

FOR  FUfrTHER  INFORMATION  CONTACT: 

For  further  information  on  the  JMAFP, 
the  HOTLINE  numbers,  and  how  you 
can  participate,  please  contact  Robert 
O.  Saxton  or  Crystal  Hunter  at  (703) 
756-1680  or  HQ,  Military  Traffic 
Management  Command,  5611  Columbia 
Pike,  Falls  Church.  VA  22041-5050.  This 
document  was  submitted  for  publication 
in  the  Federal  Register  by  the  HQ, 
MTMC  Office  of  Public  Affairs,  Mona 
Lee  Goss. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  92-14966  Filed  6-24-82;  8:45  am) 

BtLUNG  COOC  )7t(MW-M 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

tvame  of  the  Committee:  Army  Science 
Board  (ASB). 

Dotes  of  the  Meeting:  30-31  July  1992. 

Time:  0830-1700  Hours. 

Place:  Washington.  DC  and  vicinity. 

Agenda:  The  Army  Science  Board 
Infrastructure  and  Environment  Panel  Issue 
Croup  wnll  meet  to  discuss  the  study  on 
"Groundwater  Modeling  in  the  Army's 
Environmental  Restoration  Programs."  This 
meeting  will  be  open  to  the  puUic  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 


committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  (703)695-0781. 

Sally  A  Wainw. 

Adminiatrotive  Officer,  Army  Science  Board 
[FR  Doc  92-14993  Filed  6-24-82;  8:45  am) 

atUJNO  CODE  STKHIS-M 

Anny  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-483),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  the  Meeting:  July  13  and  14. 1992. 

Time:  1300-1700  Daily. 

Piace:  The  Pentagon,  Washington.  DC. 

Agenda:'rhe  Army  Science  Board  (ASB) 
Systems  Issue  Croup  Study  on  "Evaluation  of 
Longbow  for  Apache  and  Comanche"  will 
meet  during  the  period  13-14  July.  The 
members  of  the  ASB  will  review  the  progress 
of  the  Longbow  RF  Missile.  The  ASB 
members  will  flnalize  the  content  of  the  6 
month  IPR  for  the  sponsor.  This  meeting  will 
be  closed  due  to  the  proprietary  and 
classified  nature  of  the  discussions.  This 
meeting  will  be  closed  to  the  pubhc  in 
accordance  with  section  552b(c)  of  title  5, 
U.S.C,  specifically  subparagraphs  (1)  and  (4) 
thereof,  and  title  5.  U.S.C,  appendix  2, 
subsection  10(d).  The  classified  dnd 
unclassified  matters  and  proprietary 
information  to  be  discussed  is  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  (703)  695- 
0781. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  92-14994  Filed  6-24-92;  8:45  am) 
BILUNG  COOe  3710-0«-«< 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  the  Meeting:  16  and  17  July  1992. 

Time:  0900-1500  Hours. 

Place:  The  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  Space  Systems  and 
Airland  Operations  will  meet  for  discussions 
focused  on  current  operational  concept  and 
the  Army  Long  Range  Plan  for  Space. 
Additionally,  operational  commands  and 
TRADOC  Schools  will  present  lessons 
learned  in  Operations  Desert  Shield/Storm. 
This  meeting  will  be  closed  to  the  public  in 
accordance  with  section  552btc)  of  title  5, 
U.S.Cm  specifically  subparagraph  (1)  thereof, 
and  title  5,  U.S.Cm  appendix  2,  subsection 
10(d).  The  classified  material  and  information 
to  be  discussed  will  be  so  enmeshed  with  the 


unclassified  material  as  to  preclude  opening 

any  portion  of  the  nteeting.  The  ASB 

Administrative  Officer.  Sally  Warner,  may  be 

contacted  for  further  information  (703)  695- 

0781. 

Sally  A.  Warner. 

AdminiatraUve  Officer,  Army  Science  Board, 

(FR  Doc  92-14996  Filed  6-24-92;  8:45  amj 

WLUNOCOOC  S7tO-«S-« 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Amend  and  Delete 
Record  Systems 

agency:  Defense  Logistics  Agency, 

DOD. 

action:  Amend  and  delete  record 

systems. 

summary:  The  Defense  Logistics 
Agency  proposes  to  amend  six  existing 
record  systems  and  delete  five  from  the 
DLA  inventory  of  record  system  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  The  deletions  will  be  effective 
June  25, 1992.  The  amendments  will  be 
effective  without  further  notice  on  July 
27, 1992,  unless  comments  are  received 
that  result  in  a  contrary  determination. 
addresses:  Privacy  Act  Officer, 
Administrative  Management  Branch, 
Plaiuiing  and  Resource  Management 
Division.  Defense  Logistics  Agency, 
Room  5A120,  Cameron  Station. 
Alexandria.  VA  22304-6100. 
FOn  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  Salus  at  (703)  617-7583. 
SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974,  as  amended, 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22897.  May  29, 1985  (DOD  Compilation, 
changes  follow) 

50  FR  51898,  Dec.  2a  1985 

51  FR  27443,  Jul.  31. 1986 

51  FR  30104,  Aug.  22. 1986 

52  FR  35304.  Sep.  18, 1987 

52  FR  37495,  Oct.  7. 1987 

53  FR  04442,  Feb.  16, 1988 
53  FR  09965.  Mar.  28. 1988 
53  F7R  21511.  Jun.  8, 1988 
53  VR  28105.  Jul.  11. 1988 
53  FR  32091,  Aug.  23, 1988 
53  FR  39129.  Oct.  5, 1988 
53  FR  44937.  Nov.  7. 1988 

53  FR  48708,  Dec.  2. 1988 

54  FR  11997.  Mar.  23. 1968 

55  FR  21918,  May  30, 1990  (Updated  Mailing 
Addresses) 

55  FR  32284.  Aug.  8. 1990 
55  FR  32947.  Aug.  13. 1990 
55  FR  34050.  Aug.  21. 1990 
55  FR  42755.  Oct.  23. 1990 

55  FR  53178.  Dec  27, 1990 

56  FR  5806,  Feb.  13, 1991 
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56  FR  8987.  Mar.  4. 1991 

56  FR  11207,  Mar.  15, 1991 

56  FR  1983a  Apr.  30, 1991 

56  FR  31392.  Jul.  10, 1991  (Updated  Index) 

56  FR  35852,  Jul.  29, 1991 

56  FR  52017,  Oct.  17, 1991 

56  FR  55910,  Oct  3a  1991 

56  FR  56065,  Oct.  31. 1991 

56  FR  65245,  Dec.  16, 1991 

The  deletions  are  a  result  of  changes 
in  information  collection  and  retrieval 
requirements.  The  specific  changes  to 
the  record  systems  being  amended  are 
set  forth  below,  followed  by  the  systems 
notices,  as  amended,  in  their  entirety. 
The  notices  are  not  within  the  purview 
of  subsection  (r)  of  the  Privacy  Act 
which  requires  the  submission  of  altered 
systems  reports. 

Dated:  June  19, 1992. 

L.  M.  Bymim, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 

8111.11  DLA*KS 

SYSTEM  NAUM:  Rotation  of  Employees  from 
Foreign  Areai  and  the  Canal  Zone.  (50  FR 
22897,  May  29, 1985). 

Reason:  System  is  no  longer  required. 

8111.11  OLAHIS 

SVSTEM  NAMK  Bye-Bye  Retirement  System. 
(50  FR  22897,  May  29, 1985). 

Reason:  System  is  no  longer  required. 

8270.10  OLAHU 

SYSTEM  NAMB:  Request  for  Assistance  and 

Information,  (50  FR  22897,  May  29, 1985). 

Reason:  Records  are  not  retrieved  by 
personal  identifier. 

8332.01  OLA-KS 

SYSTEM  NAME:  Employment  Inquiries,  (SO  FR 
22897,  May  29, 1985). 

Reason:  Records  are  not  retrieved  by 
personal  identifier. 

S339.S0  OLAHCS 

SYSTSM  NAME:  Supervisors'  Personnel 
Records,  (50  FR  22887,  May  29, 1985). 

Reason:  This  system  is  a  duplicate  of 
OPM/GOVT-1. 

AMENDMENTS 
S111.13  OiA-KS 

SYSTEM  NAME: 

Official  Records  for  Host  Enrollee 
Programs.  (50  FR  22897,  May  29, 1985). 

CHANGES:      I  I 
SYSTEM  lUfeNTIMEIK 

Delete  entry  and  replace  with 
"8330.10  DLA-KS" 


CATEOOfNES  OF  RECOfiOS  IN  THE  SYS*^!!: 

Delete  entry  and  replace  with 
"Various  forms  and  records  pertaining 
to  the  selection,  tenure,  and  separation 
of  individuals  in  the  Host  Enrollee 
Program.  Records  contain  time  and 
attendance  data,  training  information, 
periodic  evaluations,  data  on  enrollee 
designee  for  emergency  contact,  and 
similar  employment  related 
information." 


PURPOSE(S): 

Delete  entry  and  replace  with  "This 
information  is  used  to  assist  personnel 
and  management  officials  in 
administering  a  uniform  employment 
and  training  program  and  to  make  a 
proper  evaluation  of  the  enrollee." 


storage: 

Delete  entry  and  replace  with 
"Records  are  maintained  in 
computerized  and  paper  form." 


safeguards: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computerized  files  are 
password  protected  with  access 
restricted  to  authorized  users." 


i 


S330.10  DLA-KS 
SYSTEM  name: 

Official  Records  for  Host  Enrollee 
Programs. 

SYSTEM  location: 

Defense  Logistics  Agency  Primary 
Level  Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

Primary  Level  Field  Activities  [PLFAs] 
act  as  hosts  for  individuals  sponsored 
by  local,  state  and  federal  agencies  who 
seek  work  experience  and  training  with 
DLA  activities  with  or  without  DLA 
participation  relative  to  compensation 
and  reimbursement 

categories  of  inoiviouals  covbico  >v  the 

system: 

All  applicants  and  selectees  of  Host 
Enrollee  Programs. 

categories  of  records  in  THE  SYSTEM: 

Various  forms  and  records  pertaining 
to  the  selection,  tenure,  and  separation 
of  individuals  in  the  Host  Enrollee 
Program.  Records  contain  time  and 
attendance  data,  training  information, 
periodic  evaluations,  data  on  enrollee 


designee  for  emergency  contact,  and 
similar  employment  related  information. 

authority  for  maintenance  of  the 
system: 

Rehabilitation  Act  of  1973  (29  U.S.C. 
701,  et  seq.);  Emergency  Jobs  and 
Unemployment  Assistance  Act  of  1974 
(Pub.  L  93-567);  Comprehensive 
Employment  and  Training  Act  (CETA) 
(29  U.S.C.  801,  et  seq.J. 

furpose(8): 

This  information  is  used  to  assist 
personnel  and  management  officials  in 
administering  a  uniform  employment 
and  training  program  and  to  make  a 
proper  evaluation  of  the  enrollee. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN 
THE  SYSTEM,  INCUMMNG  CATEGORIES  OF 
USERS  AND  THE  PURFOSC  OF  SUCH  IMC8: 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

KMJCIES  AND  PRACTWCS  FOR  STORMQ, 
RtlRaVINq,  ACCES8WIO,  RrTAWNWa.  AND 
DtSFOSmO  OF  RKORDS  M  THE  SYSTEM: 


STORAGE: 

Records  are  maintained  in 
computerized  and  paper  form. 

RETRieVAaHJTY: 

Retrieved  by  employee  name  under 
particular  type  of  Host  Enrollee 
Program. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computerized  files  are 
password  protected  with  access 
restricted  to  authorized  users. 

RETENTKm  AND  OISPOSAL: 

Records  are  maintained  for  the 
duration  of  the  enroUee's  program 
assignment.  They  are  held  for  two  years 
after  separation  from  the  program  and 
then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Primary  Level  Field  Activities  Civilian 
Personnel  Officers.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  system  of 
records  notices. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  PLf  A 
Civilian  Personnel  Office  where  the 
enrollment  occurred.  Individuals 
currently  enrolled  in  the  Host  Enrollee 
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Program  may  obtain  information  directly 
from  the  system  manager.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Written  inquiries  should  contain  the 
full  name  of  the  individual  and  the  name 
of  the  program  enrolled  or  formerly 
enrolled  in. 

RCCOKO  ACCESS  P«W>CEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  Inquiries  to  the  PLFA  Civilian 
Personnel  Office  where  enrollment 
occurred.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

Written  requests  should  include 
requester's  full  name,  name  of  program 
enrolled  or  formerly  enrolled,  and  job 
title  held.  For  personal  visits  emplqyees 
should  be  able  to  provide  some 
acceptable  identification. 

COMTESTINQ  RECOAO  PROCEDURES: 

The  Defense  Logistics  Agency  rules 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records:  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
employee,  program  sponsor,  educational 
institutions,  supervisors  and  others  who 
contribute  to  the  work  and  training 
experience  of  the  enrollee  while 
registered  in  the  respective  PLFA  Host 
Enrollee  Program. 

EXEMPTIOMS  CUUMEO  FOR  THE  SYSTEM: 

None. 
*  S243.30  DLA-KS 

SYSTEM  NAME: 

Complaints.  (50  FR  22897.  May  29, 
1985). 

changes: 
system  identifier: 

Delete  entry  and  replace  with 
"S330.20  DLA-KS* 


SYSTEM  LOCATION: 

In  the  first  line.  Insert  the  word 
"Civilian"  in  front  of  Personnel." 


personnel,  contractor  employees,  union 
spokesmen,  and  other  individuals  and 
organizations  who  have  presented 
complaints  to  Members  of  Congress 
which  have  been  referred  to  the  Staff 
Director.  Civilian  Personnel. 
Headquarters  DLA.  for  response, 
actions,  or  information." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Case 
files  of  complaints  to  Members  of 
Congress.  Cases  include 
correspondence,  reports,  input  from  staff 
elements  and  field  activities,  and  related 
supporting  papers  regarding  specific 
complaint." 


AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Delete  entry  and  replace  with  "10 
U.S.Q  133;  5  U.S.C,  Chap.  29;  and 
Department  of  Defense  Directive 
5400.4." 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Delete  entry  and  replace  with  "DLA 
current  and  former  civilian  and  military 


RETRIEV  ABILITY: 

Delete  entry  and  replace  with 
"Complaints  are  retrieved 
alphabetically  by  last  name  of 
individual.  Group  complaints  are 
retrieved  alphabetically  by  activity 
where  originated.  Complaints  from 
organizations  are  filed  alphabetically  by 
organization  or  activity  name." 

•  •        •        •        • 

RETENTION  AND  OISPOSAU 

Delete  entry  and  replace  with 
"Records  are  destroyed  after  8  years." 

•  •        *        •        • 

S330.20  DLA-KS 

SYSTEM  NAME: 

Complaints. 

SYSTEM  LOCATION: 

Staff  Director,  Civilian  Personnel, 
Headquarters  Defense  Logistics  Agency. 
Cameron  Station.  Alexandria,  VA 
22304-6100.  and  Defense  Logistics 
Agency  (DLA)  Primary  Level  Field 
Activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

DLA  current  and  former  civilian  and 
military  personnel,  contractor 
employees,  union  spokesmen,  and  other 
individuals  and  organizations  who  have 
presented  complaints  to  Members  of 
Congress  which  have  been  referred  to 
the  Staff  Director.  Civilian  Personnel. 


Headquarters  DLA.  for  response, 
actions,  or  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Case  files  of  complaints  to  Members 
of  Congress.  Cases  include 
correspondence,  reports,  input  from  staff 
elements  and  field  activities,  and  related 
supporting  papers  regarding  specific 
complaint. 

authorrrv  for  maintenance  of  the 
system: 

10  U.S.C.  133;  5  U.S.C.  Chap.  29;  and 
Department  of  Defense  Directive  5400.4. 

puri>ose(s): 

Information  is  collected  in  order  to 
base  reply  to  complainant  and  to 
determine  need  for  and  course  of  action 
to  be  taken  regarding  complaint. 
Information  is  used  by  Director,  DLA. 
and  DLA  staff,  field  commanders, 
managers,  and  supervisors  in  replying  tci 
additional  inquiries  and  for  bringing  to 
attention  of  higher  level  management, 
when  appropriate. 

routine  uses  of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Information  is  furnished  to  individuafe 
or  organizations  who  wrote  to  DLA  on 
behalf  of  the  complainant  and  who  use 
it  to  respond  to  the  complainant,  or  for 
other  related  purposes.  The  Defense 
Logistics  Agency  "Blanket  Routine 
Uses"  set  forth  at  the  beginning  of 
DLA's  compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and  a  log 
book. 


RETRIEV  ABILITY: 

Complaints  are  retrieved 
alphabetically  by  last  name  of 
individual.  Group  complaints  are 
retrieved  alphabetically  by  activity 
where  originated.  Complaints  from 
organizations  are  filed  alphabetically  by 
organization  or  activity  name. 

safeguards: 

Records  are  maintained  in  locked 
filing  cabinets  in  areas  accessible  only 
to  Agency  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  after  8  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director.  Civilian  Personnel. 
Headquarters  Defense  Logistics  Agency. 
Cameron  Station,  Alexandria,  VA 
22304-6100,  and  Defense  Logistics 
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Agency  Primary  Level  Field  Activities. 
OfHcial  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

NonncATioN  ywocEouwes: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  or  make  a 
personal  visit  to  the  Staff  Director, 
Civilian  Personnel,  Headquarters 
Defense  Logistics  Agency,  Cameron 
Station.  Alexandria.  VA  22304-6100,  or 
the  Defense  Logistics  Agency  Primary 
Level  Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

Individual  must  provide  full  narne,  the 
name  of  any  DLA  activity  involved,  and 
general  nature  of  complaint  uidividual 
believes  to  be  filed  in  the  system. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Staff  Director, 
Civilian  Personnel,  Headquarters 
Defense  Logistics  Agency,  Cameron 
Station,  Alexandria,  VA  22304-6100,  or 
the  Defense  Logistics  Agency  Primary 
Level  Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

The  request  should  contain  the  full 
name,  current  address  and  telephone 
number  of  the  individual,  and  the 
general  nature  of  complaint  individual 
believes  to  be  filed  in  this  system.  For 
personal  visits,  individual  should  also 
be  able  to  provide  some  acceptable 
identification,  that  is,  driver's  license, 
work  identification  card,  and  give  some 
verbal  information  that  could  be  verified 
with  his/her  case  folder. 

CONTESTma  RECORD  PROCEDURES: 

The  Defense  Logistics  Agency  rules 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Employee's  supervisor,  civilian 
personnel  office  of  employee's  activity, 
U.S.  Office  of  Personnel  Management, 
staff  elements,  other  Federal  agencies, 
ULA  activities  or  other  parties  that  may 
have  information  pertinent  to  specific 
complaint,  or  an  interest  in  the 
complaint, 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
S337.01  DLA-KS 

SYSTEM  name: 

Labor  Management  Relations  Records 
System,  (50  FR  22897,  May  29, 1985). 

CHANOES: 


CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
"Civilian  employees  who  are  involved  in 
grievances  which  have  been  referred  to 
an  arbitrator  for  resolution;  civiUan 
employees  involved  in  the  filing  of 
Unfair  Labor  Practice  complaints  which 
are  being  processed  by  the  Federal 
Labor  Relations  Authority;  and  union 
officials  and  union  representatives." 


authormr  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with 
"Chapter  71  of  Title  5  of  the  U.S.  Code, 
Labor-Management  Relations." 


PURPOSE(S): 

In  the  first  sentence,  delete  "Executive 
Order"  and  replace  with  "statute."  In 
the  last  sentence,  delete  "hearing 
examiner  or." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  the  third  sentence,  delete  'The 
Office!  of  the  Assistant  Secretary  of 
Labor  for  Management  Relations"  and 
replace  with  "The  Federal  Labor 
Relations  Authority." 


storage: 

Delete  entry  and  replace  with 
"Records  are  stored  in  paper  and 
computerized  form." 


retrievabiltty: 

Delete  the  words  "Manual  records' 
and  replace  with  "Records." 


safeguards: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computerized  files  are 
password  protected  with  access 
restricted  to  authorized  users." 


RETENTION  AM)  disposal: 

Delete  entry  and  replace  with 
"Records  are  destroyed  5  years  after 
final  resolution  of  case." 


RECORD  SOURCE  CATEGORIES: 

Delete  "Office  of  Assistant  Secretary 
of  Labor  for  Labor-Management 
Relations,"  and  replace  with  "the 
Federal  Labor  Relations  Authority,  and" 

S337.01  DLA-KS 

SYSTEM  name: 

Labor  Management  Relations  Records 
System. 

SYSTEM  LOCATION: 

Headquarters,  Defense  Logistics 
Agency.  Cameron  Station.  Alexandria, 
VA  22304-6100,  and  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  who  are  involved 
in  grievances  which  have  been  referred 
to  an  arbitrator  for  resolution;  civiUan 
employees  involved  in  the  fiUng  of 
Unfair  Labor  Practice  complaints  which 
are  being  processed  by  the  Federal 
Labor  Relations  Authority;  and  union 
officials  and  union  representatives. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Folder  contains  all  information 
pertaining  to  a  specific  arbitration  case 
or  specific  alleged  Unfair  Labor  Practice 
involving  DLA  or  the  Department  of 
Defense;  field  activities  maintain  roster 
of  local  union  officials  and  union 
stewards. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Chapter  71  of  Title  5  of  the  U.S.  Code, 
Labor-Management  Relations. 

PURPOSE(S): 

Officials  and  employees  of  the 
Department  of  Defense  (to  include 
Army,  Navy,  Air  Force,  and  other  DoD 
agencies)  in  the  performance  of  their 
official  duties  related  to  the  Labor- 
Management  Relations  Program,  e.g., 
administration/implementation  of 
arbitration  awards,  interpretation  of  the 
statute  through  third  party  case 
decisions;  and  national  consultation  and 
other  dealings  with  the  recognized 
unions.  Officials  and  employees  of  the 
components  of  the  Department  of 
Defense  in  the  performance  of  their 
official  duties  related  to  the 
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administration  of  the  Labor 
Management  Relations  Program;  a  duly 
appointed  arbitrator  for  the  purpose  of 
conducting  a  hearing  in  connection  with 
an  employee's  grievance. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

Representatives  of  the  U.S.  Office  of 
Personnel  Management  (OPM)  on 
matters  relating  to  the  inspection, 
survey,  audit  or  evaluation  of  Civilian 
Personnel  Management  Programs.  The 
Comptroller  General  or  any  of  his 
authorized  representatives,  in  the  course 
of  the  performance  of  duties  of  the 
General  Accounting  Office  relating  to 
the  Labor-Management  Relations 
Program.  The  Federal  Labor  Relations 
Authority  to  respond  to  inquiries  from 
that  office  regarding  complaints  referred 
to  or  filed  with  that  office. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  set  forth  at  the 
begirming  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEVAfllUTV: 

Records  are  retrieved  by  case  subject, 
case  numbers,  and/or  individual 
employee  names. 

SAfEGUAROS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computerized  files  are 
password  protected  with  access 
restricted  to  authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  5  years  after 
final  resolution  of  case. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Civilian  Personnel  Officer  or 
comparable  official  of  the  Civilian 
Personnel  Office  servicing  the 
Headquarters,  Defense  Logistics 
Agency,  Cameron  Station,  Alexandria, 
VA  22304-6100.  and  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

NOTinCATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Civilian 


Personnel  Officer  or  comparable  official 
of  the  Civilian  Personnel  Office 
servicing  the  Headquarters.  Defense 
Logistics  Agency,  Cameron  Station. 
Alexandria.  VA  22304-6100.  and 
Defense  Logistics  Agency  Primary  Level 
Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester. 
The  individual  may  visit  the  DLA 
activity  at  which  he  or  she  is  employed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Civilian  Personnel  Officer  or 
comparable  official  of  the  Civilian 
Personnel  Office  servicing  the 
Headquarters.  Defense  Logistics 
Agency.  Cameron  Station.  Alexandria. 
VA  22304-6100.  and  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester. 
The  individual  may  visit  the  DLA 
activity  at  which  he  or  she  is  employed. 
In  addition,  requester  must  be  able  to 
provide  some  suitable  type  of 
identification. 

CONTESTING  RECORD  PROCEDURES: 

The  Defense  Logistics  Agency  rules 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Servicing  Civilian  Personnel  Officers, 
arbitrator's  office,  the  Federal  Labor 
Relations  Authority,  and  union  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


documents  pertaining  to  discipline, 
grievance,  complaints,  and  appeals.' 


AUTHORITY  FOR  MAINTENANCE  Of  THE 

system: 

Delete  entry  and  replace  with  "E.O. 
9830,  Amending  the  Civil  Service  Rules 
and  Providing  for  Federal  Personnel 
Administration;  Equal  Employment 
Opportunity  Act  of  1972,  Pub.  L  92-261; 
5  U.S.C.  Chap.  33.  Examination. 
Selection,  and  Placement;  29  U.S.C. 
Chap.  14,  Age  Discrimination 
Employment;  5  U.S.C.  Chap  75,  Adverse 
Actions;  and  5  U.S.C.  Chapter  71.  Labor- 
Management  Relations." 


PURPOSE(S): 

Delete  entry  and  replace  with 
'•Records  are  used  by  officials  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
related  to  the  management  of  civilian 
employees  in  the  processing, 
administration  and  adjudication  of 
discipline,  grievance,  complaints,  and 
appeal  actions.  Records  are  also  used 
for  litigation  and  prograno  evaluation 
purposes." 


STORAGE: 

Delete  entry  and  replace  with 
"Records  are  stored  in  paper  and 
computerized  form." 


retrievability: 

Delete  entry  and  replace  with 
"Records  are  retrieved  by  name. 


SAFEGUARDS: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users." 


S337.2S  DLA-KS 

SYSTEM  name: 

Employee  Relations  under  Negotiated 
Grievance  Procedures.  (50  FR  22897. 
May  29, 1985). 

changes: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'This 
system  contains  information  and 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  are  destroyed  three  years  after 
case  is  closed." 


S337.250LA-KS 
SYSTEM  NAME: 

Employee  Relations  Under  Negotiated 
Grievance  Procedures. 
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SYSTEM  LXKATION: 

Headquarters,  Defense  Logistics 
Agency,  Cameron  Station.  Alexandria, 
VA  22304-6100.  and  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  the  to  DLA's  compilation 
of  systems  of  records  notices. 

CATEOORIES  OF  mOIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Department  of  Defense  civihan 
employees  on  whom  discipline, 
grievance,  and  complaint  records  exist. 
Discrimination  complaints  of  civilian 
employees,  applicants  for  employment 
and  former  employees  in  appropriated 
and  nonappropriated  positions. 

CATEOOfttES  OF  RECONOS  M  THE  SYSTEM: 

This  system  contains  information  and 
documents  pertaining  to  discipline, 
grievance,  complaints,  and  appeals. 

AUTHonmr  for  maintenance  of  the 
system: 

Executive  Order  9830,  Amending  the 
Civil  Service  Rules  and  Providing  for 
Federal  Personnel  Administration;  Equal 
Employment  Opportunity  Act  of  1972, 
Pub.  L.  92-261;  5  U.S.C.  Chap.  33. 
Examination,  Selection,  and  Placement; 
29  U.S.C.  Chap.  14.  Age  Discrimination 
Employment:  5  U.S.C.  Chap  75,  Adverse 
Actions;  and  5  U.S.C.  Chapter  71,  Labor- 
Management  Relations. 

PUAf>OSE(S): 

Records  are  used  by  officials  of  the 
Department  of  Defense  in  the 
performance  of  their  official  duties 
related  to  the  management  of  civilian 
employees  in  the  processing, 
administration  and  adjudication  of 
discipline,  grievance,  complaints,  and 
appeal  actions.  Records  are  also  used 
for  litigation  and  program  evaluation 
purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Representatives  of  the  Office  of 
Personnel  Management  (OI^  on 
matters  relating  to  the  inspection, 
survey,  audit  or  evaluation  of  civilian 
personnel  management  programs  or 
personnel  actions,  or  such  other  matters 
under  the  jurisdiction  of  the  OPM. 
Appeals  authority  for  the  purpose  of 
conducting  hearings  in  connection  with 
employee's  appeals  from  adverse 
actions  and  formal  discrimination 
complaints.  The  Comptroller  General  or 
any  of  his  authorized  representatives  in 
the  course  of  the  performance  of  duties 
of  the  General  Accounting  Office 
relating  to  the  civilian  manpower 
management  program.  The  Attorney 
General  of  the  United  States  or  his 


authorized  representatives  in  connection 
with  litigation,  law  enforcement  or  other 
matters  under  the  direct  jurisdiction  of 
the  Department  of  Justice  or  carried  out 
as  the  legal  representative  of  the 
Executive  Branch  agencies.  The  Senate 
or  the  House  of  Representatives  of  the 
United  States  or  any  member,  committee 
or  subcommittee  or  joint  committees  on 
matters  within  their  jurisdiction  relating 
to  the  above  programs. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  DLA's  compilation  of 
systems  of  records  notices  also  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEVABIUTV: 

Records  are  retrieved  by  name. 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  three  years 
after  case  is  closed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Civilian  Personnel  Officer  or 
comparable  official  of  the  Civilian 
Personnel  Office  servicing  the 
Headquarters,  Defense  Logistics 
Agency,  Cameron  Station,  Alexandria, 
VA  22304-6100.  and  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Civilian 
Personnel  Officer  or  comparable  official 
of  the  Civilian  Personnel  Office 
servicing  the  Headquarters,  Defense 
Logistics  Agency.  Cameron  Station, 
Alexandria.  VA  22304-6100,  or  Defense 
Logistics  Agency  Primary  Level  Field 
Activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester  and 
the  type  of  record  sought.  The  individual 


may  visit  the  activity  at  which  he  or  she 
is  employed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Civihan  Personnel  Officer  or 
comparable  official  of  the  Civilian 
Personnel  Office  servicing  the 
Headquarters,  Defense  Logistics 
Agency,  Cameron  Station,  Alexandria. 
VA  22304-6100,  and  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

The  letter  should  contain  the  full 
name  and  signatutre  of  the  requester. 
The  individual  may  visit  the  Department 
of  the  Defense  activity  at  which  he  or 
she  is  employed.  In  addition,  requester 
must  be  able  to  provide  some  suitable 
type  of  identification. 

COWTESTINO  RECORD  PROCEDURES: 

The  Defense  Logistics  Agency  roles 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisors  or  other  appointed 
officials  designated  for  this  purpose. 

EXEMPTIONS  CtAIMED  FOR  THE  SYSTEM: 

None. 
S380.01  DLA-KS 

SYSTEM  NAME: 

Employee  Assistance  Program  Case 
Record  Systems.  (50  FR  22897.  May  29. 
1985). 

changes: 


SYSTEM  lOENTtFIER: 

Delete  entry  and  replace  with 
"S330.40  DLA-KS." 


SYSTEM  location: 

Delete  first  sentence  and  replace  with 
"Headquarters  Defense  Logistics 
Agency.  DLA  Primary  Level  Field 
Activities,  and  offices  of  contractors 
who  provide  counseling  services." 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THC 
SYSTEM: 

Delete  entry  and  replace  with  "All 
civilian  employees  in  appropriated  and 
nonappropriated  fund  activities  who  are 


I 
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referred  by  management  or  who 
voluntarily  request  counseling 
assistance;  military  service  members 
assigned  to  DLA  activities  who 
voluntarily  request  counseling:  and 
family  members  of  military  members  or 
civilian  employees  who  voluntarily 
request  counseling." 


CATEOOfflES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Individual  case  records  maintained  by 
counselors,  supervisors,  civilian 
personnel  offices,  and  social  actions 
offices  which  consist  of  information  on 
condition,  current  status,  and  progress 
of  individuals  who  have  alcohol,  drug, 
emotional,  or  other  personal  problems 
affecting  job  performance." 


AUTHORITY  FOR  MAIMTENANCC  OF  THE 

system: 

Delete  entry  and  replace  with  "21 
U.S.C.  Chap  16,  Drug  Abuse  Prevention. 
Treatment,  and  Rehabilitation:  42  U.S.C. 
Chap  6A.  Subchapter  IIIA.  Alcohol,  Drug 
Abuse,  and  Mental  Health  Programs: 
Subchapter  A  of  Chapter  I.  Title  42, 
Code  of  Federal  Regulations;  5  U.S.C. 
Chap.  43.  Performance  Appraisal." 


PURPOSE(S): 

Delete  entry  and  replace  with  "Used 
in  the  execution  of  the  counseling 
function  as  it  applies  to  the  individual; 
selected  information  may  be  provided  to 
and  used  by  other  counselors." 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCUIOINa  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  "In 
order  to  comply  with  provisions  of  42 
U.S.C.  290dd-3  and  290ee-3,  the  DLA 
"Blanket  Routine  Uses"  do  not  apply  to 
this  system  of  records. 

Records  in  this  system  may  not  be 
disclosed  without  die  prior  written 
consent  of  such  patient,  unless  the 
disclosure  would  be: 

To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency; 

To  qualified  personnel  for  the  purpose 
of  conducting  scientific  research, 
management  audits,  financial  audits,  or 
program  evaluation,  but  such  personnel 
may  not  identify,  directly  or  indirectly, 
any  individual  patient  in  any  report  of 
such  research,  audit,  or  evaluation,  or 
otherwise  disclose  patient  identities  in 
any  manner;  and 

If  authorized  by  an  appropriate  order 
of  a  court  of  competent  jurisdiction 


granted  after  application  showing  good 
cause  therefor. 


storage: 

Delete  entry  and  replace  with 
"Records  are  stored  in  paper  and 
computerized  form." 


SAFEGUARDS: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  individuals  who  must 
access  the  records  to  perform  their 
official  duties.  Computer  files  are 
password  protected  with  access 
restricted  to  authorized  users." 


RETENTION  AND  DISPOSAL:  | 

Delete  entry  and  replace  with 
"Records  are  destroyed  3  years  after 
termination  of  counseling." 


NOTIFICATION  PROCEDURES: 

In  first  sentence,  change  "Employer 
Assistance  Program"  to  "Employee 
Assistance  Program." 


S330.40  DLA-KS 

SYSTEM  NAME: 

Employee  Assistance  Program  Case 
Record  Systems.  i 

SYSTEM  location: 

Headquarters  Defense  Logistics 
Agency.  DLA  Primary  Level  Field 
Activities,  and  offices  of  contractors 
who  provide  counseling  services. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

categories  of  individuals  covered  by  the 
system: 

All  civilian  employees  in  appropriated 
and  nonappropriated  fund  activities 
who  are  referred  by  management  or  who 
voluntarily  request  counseling 
assistance;  military  service  members 
assigned  to  DLA  activities  who 
voluntarily  request  counseling;  and 
family  members  of  military  members  or 
civilian  employees  who  voluntarily 
request  counseling. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  case  records  maintained  by 
counselors,  supervisors,  civilian 
personnel  offices,  and  social  actions 
offices  which  consist  of  information  on 
condition,  current  status,  and  progress 
of  individuals  who  have  alcohol,  drug, 
emotional,  or  other  personal  problems 
ejecting  job  performance. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  21  U.S.C.  Chap  16,  Drug  Abuse 
Prevention,  Treatment,  and 
Rehabilitation;  42  U.S.C.  Chap  6A, 
Subchapter  IILA,  Alcohol.  Drug  Abuse, 
and  Mental  Health  Programs; 
Subchapter  A  of  Chapter  I.  Title  42. 
Code  of  Federal  Regulations;  5  U.S.C. 
Chap.  43.  Performance  Appraisal. 

purpose(s): 

Used  in  the  execution  of  the 
counseling  function  as  it  applies  id  the 
individual;  selected  information  may  be 
provided  to  and  used  by  other 
counselors, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

In  order  to  comply  with  provisions  of 
42  U.S.C.  290dd-3  and  290ee-3,  the  DLA 
"Blanket  Routine  Uses"  do  not  apply  to 
this  system  of  records. 

Records  in  this  system  may  not  be 
disclosed  without  the  prior  written 
consent  of  such  patient,  unless  the 
disclosure  would  be: 

To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency; 

To  qualified  personnel  for  the  purpose 
of  conducting  scientific  research, 
management  audits,  financial  audits,  or 
program  evaluation,  but  such  personnel 
may  not  identify,  directly  or  indirectly, 
any  individual  patient  in  any  report  of 
such  research,  audit,  or  evaluation,  or 
otherwise  disclose  patient  identities  in 
any  manner  and 

If  authorized  by  an  appropriate  order 
of  a  court  of  competent  jurisdiction 
granted  after  application  showing  good 

cause  therefor. 

i 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEV  ability: 

By  employee  name,  locally  assigned 
identifying  number  or  by  case  number, 

safeguards: 

Records  are  maintained  in  areas 
accessible  only  to  individuals  who  must 
access  the  records  to  perform  their 
official  duties.  Computer  files  are 
password  protected  with  access 
restricted  to  authorized  users. 

retention  and  disposal: 

Records  are  destroyed  3  years  after 
termination  of  counseling. 
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SYSTEM  MANAGER(S>  AND  AOORESS: 

Personnel  OfTicer  or  comparable 
official  of  the  Civilian  Personnel  Of!5ce 
servicing  the  activity  or  installation. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCSOURES:  I 

Individuals  seeking  to  determine     { 
whether  information  about  themselve^ 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to 
servicing  civilian  personnel  office  or  to 
the  appropriate  Employee  Assistance 
Program  administrator  at  the  activity. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

The  letter  should  contain  the  full 
name  and  signature  of  the  requester  and 
the  approximate  period  of  time,  by  date, 
during  which  the  case  record  was 
developed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Personnel  Officer  or 
comparable  official  of  the  Civilian 
Personnel  Office  servicing  the  activity  or 
installation.  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Defense  Logistics  Agency  rules 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Counselors,  other  officials,  individuals 
or  practitioners,  and  other  agencies  both 
in  and  outside  of  Government. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


S493.10  DLA'M 

SYSTEM  NAMC 

Official  Personnel  Folders  for 
Nonappropriated  Fund  Employees,f50 
Fit  22897,  M^y  29, 1985). 

CHANGES: 


SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with 
"5330.50  DLA-KS." 


SYSTEM  name: 

Delete  entry  and  replace  with 
"Official  Personnel  Files  for 
Nonappropriated  Fund  Employees.' 


SYSTEM  LOCATION: 

Add  at  end  "Some  of  the  information 
contained  in  this  system  may  be 
duplicated  for  maintenance  at  a  location 
closer  to  the  employee's  work  site  (e.g., 
in  an  administrative  office  or 
supervisor's  work  folder)  and  still  be 
covered  by  this  system  notice." 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Files 
contain  identifying  information  such  as 
name,  date  of  birth,  home  address, 
social  security  number,  home  telephone, 
work  experience,  educational  level,  and 
specialized  training.  Files  will  also 
contain  information  pertaining  to  the 
selection  and  appointment  of  NAF 
employees,  along  with  separation, 
classification,  training,  adverse  or 
disciplinary  actions,  and  similar 
employment-related  information." 


authorttv  for  maintenance  of  tme 
system: 

Delete  "10  US.C.  136 "  and  replace 
with  "10  U.S.C.  133." 


purpose<s): 

Delete  entry  and  replace  with  "The 
files  provide  the  basic  source  of  factual 
data  about  a  person's  NAF  employment. 
The  information  is  collected  and 
maintained  to  provide  personnel 
services  to  the  employee  and  to  provide 
persoimel  and  supervisory  officials  with 
information  on  which  to  base  decisions 
on  employee  rights,  benefits,  eligibility 
and  status." 


ROUTINE  USES  OF  RECORDS  MAmTAINEO  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  "The 
information  may  be  disclosed  to 
government  and  private  vendor  training 
facilities  and  educational  institutions  in 
support  of  training  requirements;  to 
health  and  life  insurance  carriers  for 
enrollment  purposes;  to  state 
unemployment  compensation  agencies 
to  adjudicate  clainu;  to  Federal  state, 
local,  and  professional  licensing  boards 
concerning  the  issuance,  retention,  or 
revocation  of  licenses  or  certificates. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  DLA's  compilation  of 


systems  of  records  notices  also  apply  to 
this  system." 


storage: 

Delete  section  and  replace  with 
"Records  are  stored  in  paper  and 
computerized  form."  ^ 


retrievabhjty: 

Delete  entry  and  replace  with 
"Records  are  retrieved  by  name  or 
SSN." 


safeguards: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  have  access  to  perjform  their 
duties.  The  computer  files  are  fwssword 
protected  with  access  restricted  to 
authorized  users." 


RETENTION  AND  DISPOSAL: 

In  the  last  line,  change  "180  days"  to 
"one  year." 

S330.50  DLA-KS 

SYSTEM  name: 

Official  Personnel  Files  for 
Nonappropriated  Fund  Employees. 

SYSTEM  LOCATION: 

Geographically  and  organizationally 
decentralized  to  the  Defense  Logistics 
Agency  Primary  Level  Field  Activities 
which  employ  nonappropriated  fund 
employees.  Official  mailing  address  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

Some  of  the  information  contained  in 
this  system  may  be  duplicated  for 
maintenance  at  a  location  closer  to  the 
employee's  work  site  (e.g.,  in  an 
administrative  office  or  supervisor's 
work  folder)  and  still  be  covered  by  this 
system  notice. 

categories  of  individuals  covered  by  the 
system: 

All  employees  of  nonappropriated 
fund  (NAF)  instrumentalities  of  DLA 
and  former  employees  of  such  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  identifying  information 
such  as  name,  date  of  birth,  home 
address,  social  security  number,  home 
telephone,  work  experience,  educational 
level,  and  specialized  training.  Files  will 
also  contain  information  pertaining  to 
the  selection  and  appointment  of  NAF 
employees,  along  with  separation. 
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classification,  training,  adverse  or 
disciplinary  actions,  and  similar 
employment-related  information. 

authomrv  fou  maintenance  of  the 
system: 

5  U.S.C.  301  and  302;  10  U.S.C.  133; 
and  Executive  Order  9397. 

PimPOSE(s): 

The  files  provide  the  basic  source  of 
factual  data  about  a  person's  NAF 
employment.  The  information  is 
collected  and  maintained  to  provide 
personnel  services  to  the  employee  and 
to  provide  personnel  and  supervisory 
officials  with  information  on  which  to 
base  decisions  on  employee  rights, 
benefits,  eligibility  and  status. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  information  may  be  disclosed  to 
government  and  private  vendor  training 
facilities  and  educational  institutions  in 
support  of  training  requirements;  to 
health  and  life  insurance  carriers  for 
enrollment  purposes;  to  state 
unemployment  compensation  agencies 
to  adjudicate  claims;  to  Federal,  state, 
local,  and  professional  licensing  boards 
concerning  the  issuance,  retention,  or 
revocation  of  licenses  or  certificates. 

The  Defense  Logistics  Agency 
"Blanket  Routine  Uses"  set  forth  at  the 
beginning  of  DLA's  compilation  of 
systems  of  records  notices  also  apply  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEVA8IUTY: 

Records  are  retrieved  by  name  or 
SSN 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  have  access  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  AND  DISPOSAL: 

Folders  are  maintained  for  the 
duration  of  the  employee's  employment. 
They  are  retired  to  the  National 
Personnel  Records  Center  (Civilian 
Personnel  Records),  111  Winnebago 
Street.  St.  Louis,  MO  63118,  one  year 
after  separation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Civilian  Personnel  Office's  of  Defense 
Logistics  Agency  Primary  Level  Field 


Activities  where  there  are  NAF 
employees.  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  inquiries  to  the  Civilian 
Personnel  Officer  of  the  Defense 
Logistics  Agency  Primary  Level  Field 
Activity  where  employed.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Inquiry  should  contain  requester's  full 
name  and  location  of  organization 
where  employed.  The  requester  may 
visit  the  Office  of  Civilian  Personnel  of 
the  appropriate  PLFA  to  obtain 
information  on  whether  the  system 
contains  records  pertaining  to  him  or 
her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
inquiries  to  the  Civilian  Personnel 
Officer  of  the  Defense  Logistics  Agency 
Primary  Level  Field  Activity  where 
employed.  Official  mailing  addresses 
are  published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

Written  requests  should  include 
requester's  full  name,  job  title  and  name 
of  organization  where  employed.  For 
personal  visits  employee  should  be  able 
to  provide  some  acceptable 
identification  such  as  driver's  license  or 
employee  identification  badge. 

CONTESTING  RECORD  PROCEDURES: 

The  Defense  Logistics  Agency  rules 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  folder  is 
obtained  from  the  employee's  previous 
employer,  educational  institutions,  trade 
associations,  references  and  others  who 
would  have  knowledge  of  the 
employee's  skills  or  employment 
characteristics  and  papers  originating 
with  the  activity  during  the  employee's 
work  history. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

|FR  Doc.  92-14947  Filed  06-24-92;  8:45  am] 
BILLING  CODE  3SI0-OI-F 


Department  of  the  Navy    . 

Navy  Exchange  System  Advisory 
Committee:  Closed  Meeting 

Pursuant  lo  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Navy  Exchange  System 
Advisory  Committee  will  meet  July  16, 
1992.  in  the  Pentagon.  The  meeting  will 
commence  at  9  am  and  will  be  closed  to 
the  public  because  it  is  likely  to  relate 
solely  to  internal  agency  personnel  rules 
and  practices;  may  disclose  confidential 
commercial  and  financial  information; 
and  may  involve  information  which,  if 
disclosed  prematurely,  would  be  likely 
to  significantly  frustrate  implementation 
of  the  proposed  agency  action.  The 
Secretary  of  the  Navy  has  therefore 
determined,  in  writing,  that  the  public 
interest  requires  the  meeting  be  closed 
to  the  public  because  it  will  be 
concerned  with  matters  listed  in  section 
552b{c)  (2).  (4)  and  (9)  (B)  of  Title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Mr.  Alexander 
Douvres.  Naval  Supply  Systems 
Command  (NAVSUP  09B).  1931 
Jefferson  Davis  Highway,  CM  3,  room 
508,  Arlington,  VA  22202,  Telephone 
(703)  607-0072/3. 

Dated:  June  18, 1992. 
Wayne  T.  Baucino. 

Lieutenant.  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer 
PR  Doc.  92-14967  Filed  6-24-92:  8:45  am) 

SILUNG  CODE  M10-AE-F 


Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (^ 
U.S.C.  App.).  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  will  meet  on  July  13-17.  and 
July  20-24, 1992,  at  the  Applied  Physics 
Laboratory,  University  of  Washington, 
Seattle,  Washington.  The  sessions  on 
July  13-17,  and  July  20,  22,  and  23  will 
commence  at  8:30  a.m.  and  terminate  at 
5  p.m.:  the  session  on  July  21  will 
commence  at  10:30  a.m.  and  terminate  at 
3  p.m.;  and  the  session  on  July  24, 1992. 
will  commence  at  8:30  a.m.  and 
terminate  at  12  noon.  All  sessions  of 
these  meetings  will  be  closed  to  the 
public. 

The  purpose  of  these  meetings  is  to 
discuss  basic  and  advanced  research. 
The  agenda  will  include  briefings  and 
discussions  related  to  Short  Take-off 
Vertical  Landing  (STOVLJ/Strike 
Fighter  (SSF)  Replacement  Aircraft  in 
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the  2010-2020  Timeframe;  Science  and 
Technology  (Techbase  Strategy  for  the 
Year  2010);  Delivery  of  Artificial  Blood 
to  the  Military;  and  Navy  air-to-ground, 
attack,  and  tactical  electronic  warfare 
aircraft  miBsions,  operations,  and 
capabilities.  Some  of  these  briefings  and 
discussions  will  contain  classified 
information  which  is  specifically 
authorized  under  criteria  established  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  order.  In  addition,  some  of 
these  briefings  and  discussions  will 
include  confidential  commercial 
proprietary  data,  or  agency  protected 
information  from  the  Food  and  Drug 
Administration.  Public  disclosure  of  this 
information  will  be  likely  to  reveal 
commercial  trade  secrets  and 
significantly  frustrate  implementation  of 
any  proposed  FDA  agency  actions 
related  to  artificial  blood  substitute 
products.  The  classified,  proprietary  and 
agency  protected  information  subject 
matters  to  be  discussed  are  so 
inextricably  intertwined  with 
unclassified  matters  as  to  preclude 
opening  any  portion  of  these  meetings. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of 
these  meetings  he  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c]  (1),  (4) 
and  (9)  (B)  of  title  5.  United  States  Ck>de. 

For  further  information  concerning 
these  meetings  contact:  Commander 
John  Hrenko,  U.  S.  Navy.  Office  of  Naval 
Research,  BOO  North  Quincy  Street. 
Ariington.  VA  22217-500a  Telephone 
Number:  (202)  696-4870. 

Dated:  June  18. 1992. 
Wayne  T.  Baudno, 

Lieutenant.  JACC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
|FR  Doc.  92-14968  Filed  ft-24-92;  8:45  amj 

BIUJNG  COOC  M10-AE-F 


Intent  to  Grant  Excfcisive  Patent 
License 

agency:  Department  of  the  Navy.  DOD. 
action:  Intent  to  Grant  Exclusive  Patent 
License;  Federal  Foam  Technologies, 
Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Federal  Foam  Technologies.  Inc.  a 
revocable,  nonassignable,  exclusive 
license  to  practice  the  Government- 
owned  invention  described  in  U.S. 
Patent  Application  Serial  No.  07/662,153 
filed  February  28. 1991,  for 
"Nonpropagating  Holder  and  Package 
for  Explosive  Devices". 


Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP).  Arlington. 
Virginia  22217-5000. 

FOR  FURTHER  INFORMATION 
CONTACT:  Mr.  R.  J.  Erickson.  Staff 
Patent  Attorney,  Office  of  the  Chief  of 
Naval  Research  (Code  OOCCIP).  800 
North  Quincy  Street.  Arlington.  Virginia 
22217-5000,  telephone  (703)  696-4001. 

Dated:  June  18, 1992. 
Wayne  T.  Baucino, 

Lieutenant,  JAGC.  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 
[PR  Doc.  92-14969  Filed  6-24-92;  8:45  am] 
BtLUHG  CODE  MtO-AE-f 


Privacy  Act  of  1974;  Amend  Record 
Systems 

agency:  Department  of  the  Navy,  DOD. 
action:  Amend  record  systems. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  three  existing 
systems  of  records  to  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  July  27, 1992,  unless - 
comments  are  received  that  would  result 
in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Head,  PA/FOIA  Branch,  Office  of  the 
Chief  of  Naval  Operations  (OP-09B30), 
Department  of  the  Navy,  The  Pentagon, 
Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT 
Mrs.  Gwendolyn  Aitken  at  (703)  614- 
2004. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy  systems  of 
records  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended,  were 
published  in  the  Federal  Register  as 
follows: 

51  FR  12908,  Apr.  16. 1986 

51  FR  18086.  May  16, 1986  (DON  Compilation 

changes  follow)     - 
51  FR  19884,  fun.  3, 1986 
51  FR  30377.  Aug.  26, 1968 
51  FR  30393.  Aug.  26. 1986 

51  FR  45931,  Dec.  23, 1986 

52  FR  2147,  Jan.  20, 1987 
52  FR  2149,  ]an.  2a  1987 
52  FR  8500.  Mar.  18, 1987 
52  FR  15530,  Apr.  29, 1987 
52  FR  22671.  )un.  15, 1987 

52  FR  45846,  Dec.  2, 1987 

53  FR  17240,  May  16, 1988 
53FR21512,  )un.  a>988 
53  FR  25363,  Jul.  6, 1988 
53  FR  39499,  Oct.  7. 1988 


53  FR  41224,  Oct.  20. 1988 

54  FR  8322.  Feb.  28, 1989 
54  FR  14378,  Apr.  11, 1989 
54  FR  32882,  Aug.  9. 1989 
54  FR  40160,  Sep.  29. 1989 
54  FR  41495.  Oct.  10. 1989 
54  FR  43453,  Oct.  25, 1989 
54  FR  45781,  Oct.  31, 1989 
54  FR  48131.  Nov.  21, 1989 
54  FR  51784.  Dec.  18, 1989 

54  FR  52976,  Dec.  26, 1989 

55  FR  21910.  May  30, 1990  (Updated  Mailing 
Addresses) 

55  FR  37930,  Sep.  14, 1990 
55  FR  42758,  Oct.  23, 1990 
55  FR  47508,  Nov.  14, 1990 
55  FR  4867a  Nov.  21, 1990 

55  FR  53167,  Dec  27, 1991 

56  FR  424.  )an.  4. 1991 

56  FR  12721.  Mar.  27. 1991 
56  FR  27503,  |un.  14, 1991 

55  FR  28144.  Jun.  19, 1991 

56  FR  31394.  Jul.  10, 1991  (DOD  Updated 
Indexes) 

56  FR  40877.  Aug.  16, 1991 
56  FR  46167.  Sep.  la  1991 
56  FR  59217.  Nov.  25, 1991 

56  FR  63503,  Dec.  4. 1991 

57  FR  2719,  Jan.  23, 1992 
57  FR  2728,  Jan.  23, 1992 
57  FR  2898,  )an.  24,  1992 
57  FR  5430,  Feb.  14, 1992 
57  FR  9246,  Mar.  17, 1992 
57  FR  12914,  Apr.  14. 1992 
57  FR  14698.  Apr.  22. 1982 
57  FR  18472.  Apr.  30, 1992 
57  FR  26422,  Jua  10, 1992 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
whfch  requires  the  submission  of  altered 
systems  reports.  The  specific  changes  to 
the  systems  of  records  are  set  forth 
below  followed  by  the  systems  of  _ 
records  notices  published  in  their 
entirety,  as  amended. 

Dated:  June  19. 1992. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N04066-4 

SYSTEM  name: 

Navy  Lodge  Records,  (51  FR  18135, 
May  16, 1986). 


SYSTEM  location: 


Delete  entry  and-replace  with  "Navy 
Exchange  System  Worldwide. 
Coordinator  for  System:  Navy  Exchange 
Service  Command,  Naval  Station  New 
York,  Staten  Island.  NY  10305-5097." 
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MrmOINTV  FO«  MAIMTHMANCE  OF  THE 
8VSTEM: 

Delete  entry  and  replace  with  "5 
U.S.C.  301.  Departmental  Regulations 
and  Executive  Order  9397." 


RETRIEVA8IUTY: 

In  line  one.  dglete  "service  number". 

safeguards: 

Delete  entry  and  replace  with  "Locked 
file  cabinets;  supervised  records  space." 
•        •        •        •        * 

SVSTEM  MANAOER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Policy 
Official:  Commander.  Navy  Exchange 
Service  Command,  Naval  Station  New 
York.  Staten  Island.  NY  10305-5097. 

Record  Holder  Manager:  Navy  Lodge 
Program  Director,  Navy  Exchange 
Service  Command,  Naval  Station  New 
York,  Staten  Island.  NY  10305-5097. 

Individual  record  holders  within  the 
central  system  may  be  contacted 
through  the  Record  Holder  Manager." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Ser\'ice 
Command,  Naval  Station  New  York. 
Staten  Island.  NY  10305-5097. 

In  the  initial  inquiry  the  requester 
must  provide  full  name,  Social  Security 
Number,  and  location  of  the  last  Navy 
Lodge  where  they  had  dealings.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  is  made 
with  the  office  listed  above.  At  the  time 
of  a  personal  visit,  requesters  must 
provide  proof  of  identity  containing  the 
requester's  signature." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command.  Naval  Station  New  York, 
Staten  Island.  NY  10305-5097. 

Requesters  must  provide  full  name. 
Social  Security  Number,  and  location  of 
the  last  Navy  Lodge  where  they  had 
dealings.  A  list  of  other  offices  the 
requester  may  visit  will  be  provided 
after  initial  contact  is  made  with  the 
office  listed  above.  At  the  time  of  a 
personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 


accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

RECORD  SOURCE  CATEGORIES: 

The  individual  patron  and  the  charges 
he/she  incurred  during  a  visit  at  the 
Navy  Lodge. 


N04066-4 

SVSTEM  name: 
Navy  Lodge  Records. 

SYSTEM  LOCATION: 

Navy  Exchange  System  Worldwide. 
Coordinator  for  System:  Navy  Exchange 
Service  Command,  Naval  Station  New 
York,  Staten  Island,  NY  10305-5097. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patrons  and  guests  authorized  lodging 
at  a  Navy  Exchange  Navy  Lodge. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Reservation  request;  guest  registration 
card;  Navy  Lodge  guest  folio. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 

PURPOSE(S): 

To  keep  a  record  of  reservations  to 
insure  orderly  room  assignment  and 
avoid  improper  booking;  to  record 
registration  and  payment  of  accounts;  to 
verify  proper  usage  by  eligible  patrons; 
cash  control;  to  gather  occupancy  data; 
to  determine  occupancy  breakdown;  and 
to  account  for  rentals  and  furnishings. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

The  media  in  which  these  records  are 
maintained  vary,  but  include:  folio  card; 
ledger;  guest  registration  cards;  and 
local  copies  and  reports  of  central 
system  reports. 

RETRIEVABIUTV: 

Name  and  Social  Security  Number. 


SAFEOUAROS: 

Records  are  maintained  in  supervised 
locked  files. 

RETENTION  AND  disposal: 

Records  are  kept  for  two  years  and 
then  destroyed. 

s 

SYSTEM  MANAOSR(S)  AND  ADDRCSS: 

Policy  Official:  Commander.  Navy 
Exchange  Service  Command,  Naval 
Station  New  York.  Staten  Island,  NY 
10305-5097. 

Record  Holder  Manager  Navy  Lodge 
Program  Director,  Navy  Exchange 
Service  Command,  Naval  Station  New 
York.  Staten  Island,  NY  10305-5097. 

Individual  record  holders  within  the 
central  system  may  be  contacted 
through  the  Record  Holder  Manager. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command.  Naval  Station  New  York. 
Staten  Island,  NY  10305-5097. 

In  the  initial  inquiry  the  requester 
must  provide  full  name.  Social  Security 
Number,  and  location  of  the  last  Navy 
Lodge  where  they  had  dealings.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  is  made 
^*ith  the  office  listed  above.  At  the  time 
of  a  personal  visit,  requesters  must 
provide  proof  of  identity  containing  the 
requester's  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command.  Naval  Station  New  York. 
Staten  Island,  NY  10305-5097. 

Requesters  must  provide  full  name. 
Social  Security  Number,  and  location  of 
the  last  Nav7  Lodge  where  they  had 
dealings.  A  list  of  other  offices  the    < 
requester  may  visit  will  be  provided 
after  initial  contact  is  made  with  the 
office  listed  above.  At  the  time  of  a 
personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 
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RECOnO  SOUHCf  CATEOOmSS: 

The  individual  patron  and  the  charges 
he  or  she  incurred  during  a  visit  at  the 
Navy  Lodge. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None.  4 

N05890-8 
SYSTEM  NAME: 

NAVSEA  Radiation  Injury  Claim 
Records,  (51  FR  18185,  May  16, 1986). 

changes: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  "Naval 
Sea  Systems  Command  (Code  08), 
Washington,  DC  20362-5101." 

CATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  "Navy 
employees  and  contractors  who  have 
alleged  radiation  injury  from  radiation 
exposure  associated  with  Naval  Nuclear 
Propulsion  Plants." 


II 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
provide  NAVSEA  Radiological  Control 
Managers  with  information  necessary  to 
evaluate  radiation  injury  compensation 
claims." 


RETRievABiLrrv: 

Delete  entry  and  replace  with 
"Name." 

safeguards: 

Delete  entry  and  replace  with 
"Records  are  maintained  in  a  safe  with 
controlled  access." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Permanent." 

SYSTEM  MAMAOER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Naval 
Sea  Systems  Command  (Code  08), 
Washington,  DC  20362-5101." 

NOrmCATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Naval  Sea  Systems 
Command  (Code  08),  Washington,  DC 
20362-5101. 

Written  requests  should  include  name, 
organization  where  employed  at  time  of 
alleged  injury  and  supporting  evidence." 


RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Naval  Sea  Systems  Command  (Code  08), 
Washington,  DC  20362-5101. 

Written  requests  should  include  name, 
organization  where  employed  at  time  of 
alleged  injury  and  supporting  evidence." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  'The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  determinations 
by  the  individual  concerned  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager." 


N0589O-8 

SYSTEM  NAME: 

NAVSEA  Radiation  Injury  Qaim 
Records. 

SYSTEM  LOCATION: 

Naval  Sea  Systems  Command  (Code 
08),  Washington.  DC  20362-5101. 

categories  of  individuals  covered  by  the 
system: 

Navy  employees  and  contractors  who 
have  alleged  radiation  injury  from 
radiation  exposure  associated  with 
Naval  Nuclear  Propulsion  Plants. 

categories  of  records  in  the  system: 

Excerpts  from  personnel  medical 
records.  Navy  field  organization  and 
Navy  contractor  work  histories,  and 
Navy  and  Labor  Department 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations.  t 

PURPOSE(S): 

To  provide  NAVSEA  Radiological 
C6ntrol  Managers  with  information 
necessary  to  evaluate  radiation  injury 
compensation  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  WCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 


poucies  and  practices  for  stortnq, 
retrieving,  accessing,  rctainino,  and 
disposing  of  records  in  the  system: 

storage: 

File  folders. 

RETRIEVABILmr: 

Name. 

SAFEGUARDS: 

Records  are  maintained  in  a  safe  with 
controlled  access, 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Naval  Sea  Systems  Command  (Code 
08),  Washington,  DC  20362-5101. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Naval  Sea  Systems 
Command  (Code  08),  Washington,  DC 
20362-5101. 

Written  requests  should  include  name, 
organization  where  employed  at  time  of 
alleged  injury  and  supporting  evidence. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Naval  Sea  Systems  Command  (Code  06). 
Washington,  DC  20362-5101. 

Written  requests  should  include  name, 
organization  where  employed  at  time  of 
alleged  injury  and  supporting  evidence. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  determinations 
by  the  individual  concerned  are 
published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701:  or 
may  be  obtained  from  the  system, 
manager. 

RECORD  SOURCE  CATEGORIES: 

Personnel  medical  records  and  Navy 
and  contractor  work  histories. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N1295(M 

SYSTEM  name: 

Naval  Audit  Personnel  Development 
System,  (51  FR  18221,  May  16, 1986). 

changes: 

SYSTEM  name: 

Delete  entry  and  replace  with  "Naval 
Audit  Training  Database." 
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svSTEM  location: 

Delete  entry  and  replace  with  "Naval 
Audit  Service  Headquarters,  5109 
Leesburg  Pike,  Skyline  6.  Suite  517.  Falls 
Church.  VA  22041-5109." 


*UTHORrrY  FOR  MAINTENANCE  OF  THE 
SVSTEM: 

At  end  of  entry,  add  "and  Executive 
Order  9397." 


the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

RECORD  SOURCE  CATEGORIES:  ' 

Delete  entry  and  replace  with  "The 
individual  concerned  and  his/her 
civilian  personnel  file." 


storage: 

Delete  entry  and  replace  with  "Hard 
disk." 

RrrmEVABiUTY: 

Delete  entry  and  replace  with  "Name 
and  Social  Security  Number." 

safeguards: 

Delete  entry  and  replace  with 
"Computer  terminal  is  located  in 
supervised  area.  Access  to  computer 
system  software  is  by  password." 

RETENTION  AND  DISPOSAL: 

Record  is  retained  until  the  employee 
retires,  is  deceased,  or  leaves  the  Naval 
Audit  Service  for  other  employment  and 
then  destroyed. 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Director.  Naval  Audit  Service  is  overall 
policy  official;  Director,  Career 
Development  Center.  Naval  Audit 
Service  Headquarters,  Falls  Church.  VA 
22041-5080  has  direct  control." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director. 
Naval  .Audit  Service  Headquarters,  5611 
Columbia  Pike,  Falls  Church,  VA  22041- 
5080.  The  request  should  contain  full 
name  and  Social  Security  Number." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director.  Naval 
Audit  Service  Headquarters.  5611 
Columbia  Pike.  Falls  Church.  VA  22041- 
5080.  The  request  should  contain  full 
name  and  Social  Security  Number." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 


N12950-4 
SVSTEM  NAME: 

Naval  Audit  Training  Database. 

SVSTEM  location: 

Naval  Audit  Service  Headquarters. 
5109  Leesburg  Pike.  Skyline  6,  Suite  517. 
Falls  Church.  VA  22041-5080. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SVSTEM: 

All  personnel  employed  by  the  Naval 
Audit  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Employee  audit  experience  and 
historical  career  development  data. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301.  Departmental 
Regulations  and  Executive  Order  9397. 

PURPOSE(S): 

To  identify  audit  task  assignments; 
monitor  future  career  development;  and 
forecast  talent  requirements, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Hard  disk. 

RETRIEVABILrrV: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Computer  terminal  is  located  in 
supervised  area.  Access  to  computer 
system  software  is  by  password. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Naval  Audit  Service  is 
overall  policy  official;  Director,  Career 
Development  Center.  Naval  Audit 
Service  Headquarters.  Falls  Church.  VA 
22041-5080  has  direct  control. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 


address  written  inquiries  to  the  Director, 
Naval  Audit  Service  Headquarters.  5611 
Columbia  Pike,  Falls  Church.  VA  22041- 
5080.  The  request  should  contain  full 
name  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director.  Naval 
Audit  Service  Headquarters,  5611 
Columbia  Pike,  Falls  Church,  VA  22041- 
5080.  The  request  should  contain  full 
name  and  Social  Security  Number. . 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual  concerned  and  his/her 
civilian  personnel  Hie. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  92-14948  Filed  06-24-92;  8:45  am] 

BILUNG  CODE  M1(M>1-F 


Privacy  Act  of  1974;  Amend  Record 
Systems 

agency:  Department  of  the  Navy,  DOD. 
action:  Amend  record  systems. 


summary:  The  Department  of  the  Navy 

proposes  to  delete  two  and  amend  five 

existing  systems  of  records  to  its 

inventory  of  record  systems  subject  to 

the  Privacy  Act  of  1974  (5  U.S.C.  552a). 

as  amended. 

DATES:  The  amendments  will  be" 

effective  on  July  27. 1992,  unless 

comments  are  received  that  would  result 

in  a  contrary  determination. 

ADDRESSES:  Send  comments  to  the 

Head.  PA/FOLA  Branch,  Office  of  the 

Chief  of  Naval  Operations  (OP-09B30), 

Department  of  the  Navy,  The  Pentagon, 

Washington.  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Gwendolyn  Aitken  at  (703)  614- 

2004. 

SUPPLEMENTARY  INFORMATION:  Th^ 

Department  of  the  Navy  systems  of 

records  notices  for  records  systems 

subject  to  the  Privacy  Act  of  1974  (5 

U.S.C.  552a).  as  amended,  were 

published  in  the  Federal  Register  as 

follows: 

51  FR  12908.  Apr.  16. 1986  ^ 
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51  FR 18086.  May  16, 1986  (DON  Compilation 

changes  follow) 
51  FR  19884.  |un.  3, 1986 
51  FR  30377.  Aug.  26, 1966 
51  FR  30393,  Aug.  26. 1966 

51  FR  45931.  Dec.  23, 1988 

52  FR  2147.  Jan.  20, 1987 
52  FR  2149.  Jan.  2a  1987 
52  FR  8500.  Mar.  la  1987 
52  FR  15530,  Apr.  29. 1987 
52  FR  22671,  Jun.  15. 1987 

52  FR  45846,  Dec.  2, 1987 

53  FR  17240,  May  16. 1988 
53  FR  21512.  Jun.  8. 1988 
53  FR  25363,  Jul.  6, 1988 
53  FR  39499,  Oct.  7, 1988 

53  FR  41224,  Oct.  20. 1988 

54  FR  8322,  Feb.  28, 1989 
54  FR  1437S.  Apr.  11. 1989 
54  FR  32682.  Aug.  9. 1989 
54  FR  40160.  Sep.  29. 1989 

54  FR  41495.  Oct.  la  1989     -  "    - 

54  FR  43453.  Oct.  25. 1989 
54  FR  45781.  Oct.  31. 1989 
54  FR  48131.  Nov.  21, 1989 
54  FR  51784,  Dec.  18, 1969     ' 

54  FR  52976.  Dec.  26. 1989 

55  FR  21910.  May  30. 1990  (Updated  Navy 
Mailing  Addresses) 

55  FR  37930.  Sep.  14, 1990 
55  FR  4275«.  Oct.  23. 1990 
55  FR  4750e.  Nov.  14, 1990 
55  FR  48676,  Nov.  21. 1990 

55  FR  53167,  Dea  27, 1991 

56  FR  424.  Ian.  4. 1991 

56  FR  12721.  Mar.  27. 1991 
56  FR  27503,  Jun.  14, 1991 

55  FR  28144.  Jun.  19. 1991 

56  FR  31394,  Jul.  10, 1991  (DOD  Updated 
Indexes) 

56  FR  40877,  Aug.  16, 1991     - 
56  FR  46167,  Sep.  10, 1991 
56  FR  59217.  Nov.  25, 1991 

56  FR  63503,  Dec.  4. 1991 

57  FR  2719.  Jan.  23. 1992 
57  FR  2726,  Jan.  23, 1992 
57  FR  2898,  Jan.  24. 1992 
57  FR  5430.  Feb.  14. 1992 
57  FR  9248.  Mar.  17. 1992 
57  FR  12914,  Apr.  14. 1992 
57  FR  14698.  Apr.  22. 1992 
57  FR  18472.  Apr.  30. 1992 

The  amendments  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  ahered 
systems  reports.  The  speciHc  changes  to 
the  systems  of  records  are  set  forth 
below  followed  by  the  systems  of 
records  notices  published  in  their 
entirety,  as  amended. 

Dated:  June  19. 1992. 
L.  M.  Bynura, 

A  /temote  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 
N01420-1 

SYSTEM  NAME:  OfHcer  Promotion  System,  (51 
FR  18108.  May  16. 1966). 

Reason:  Information  is  now  contained 
in  N01070-3,  Navy  Personnel  Records 
System. 


N01740-1 

SYSTEM  NAME:  Personal  Services  and 
Dependents  Services  Support  System  .(51  FR 
18119.  May  16, 1986). 

Reason:  Information  is  now  contained 
in  N01754-1,  Navy  Family  Support 
Program. 

AMENDMENTS 
N01130-1 

SYSTEM  NAME: 

Low  Quality  Recruiting  Report,  (51  FR 
18101,  May  16, 1992). 

CHANOES: 


cateoories  of  inoiviouals  covered  by  the 
system: 

Delete  entry  and  replace  with  "Navy 
recruits  that  are  reported  by  their  Fleet 
Commanding  Officers  as  below  the 
standard  level  of  acceptance." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Enlistment  documents,  copy  of 
personnel  record  of  the  recruit, 
investigative  reports  of  the  allegations 
(as  warranted),  statements,  and  copy  of 
response  to  Commanding  Officer  of  the 
recruit  regarding  the  allegation." 


storage: 

At  end  of  entry,  add  "and 
computerized  locator  database." 

RETRIEVABttJTV: 

Delete  entry  and  replace  with  "Name 
and  Social  Security  Number." 

SAFEGUARDS: 

At  end  of  entry  add  "Computerized 
locator  database  is  password 
protected." 

RETENTION  AND  disposal: 

Delete  entry  and  replace  with  "One 
year  and  then  destroyed." 

system  MANAQER(S)  AND  address: 

Delete  entry  and  replace  with 
"Commander,  Navy  Recruiting 
Command  (Code  001),  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1991." 

NOTincATiON  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Recruiting  Command 
(Code  017),  4015  Wilson  Boulevard. 
Arlington,  VA  22203-1991.  Requests 
should  contain  name  and  Social  Security 
Number." 


record  access  procedures: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Navy  Recruiting  Command  (Code  017), 
4015  Wilson  Boulevard,  Arlington,  VA 
22203-1991.  Requests  should  contain 
name  and  Social  Security  Number." 

contesting  record  procedures: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

record  source  catcoorics: 

Delete  entry  and  replace  with 
"Service  Record  entries  and 
Commanding  Officers  performance 
evaluations." 


N01 130-1 

system  name: 
Low  Quality  Recruiting  Report. 

system  location: 

Headquarters,  Navy  Recruiting 
Command,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1991. 

categories  of  individuals  covered  by  the 
system: 

Navy  recruits  that  are  reported  by 
their  Fleet  Commanding  Officers  as 
below  the  standard  level  of  acceptance. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Enlistment  documents,  copy  of 
personnel  record  of  the  recruit, 
investigative  reports  of  the  allegations 
(as  warranted),  statements,  and  copy  of 
response  to  Commanding  Officer  of  the 
recruit  regarding  the  allegation. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 

PURPOSE(S): 

Used  by  the  Navy  Recruiting 
Command,  the  Chief  of  Naval  Education 
and  Training,  the  Chief  of  Naval 
Technical  Training  and  the  Recruit 
Training  Center  to  evaluate  the  quality 
of  recruits  with  a  view  towards 
improvement  of  recruitment  and 
training. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  in  the  system: 

storage: 

File  folder  and  computerized  locator 
database. 

retrievabiutv: 

Name  and  Social  Security  Number. 

safeguards: 

Maintained  in  locked  safe  in 
controlled  building.  Computerized 
locator  database  is  password  protected. 

retention  and  disposal: 

One  year  and  then  destroyed. 

system  MANAaER(S)  AND  ADDRESS: 

Commander,  Navy  Recruiting 
Command  (Code  001).  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1991. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Recruiting  Command 
(Code  017).  4015  Wilson  Boulevard. 
Arlington.  VA  22203-1991.  Requests 
should  contain  name  and  Social  Security 
Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Commander, 
Navy  Recruiting  Command  (Code  017). 
4015  Wilson  Boulevard.  Arlington,  VA 
22203-1991.  Requests  should  contain 
name  and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  ihe  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Service  record  entries  and 
Commanding  Officers  performance 
evaluations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


N01 133-1 

SYSTEM  name: 

NAME/LEAD  Processing  System.  (51 
FR  18103.  May  16. 1986). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with 
"Primary  System:  For  Active  Duty 
Recruiting  -  Headquarters.  Navy 
Recruiting  Command.  4015  Wilson 
Boulevard.  Arlington,  VA  22203-1991; 
For  Reserve  Recruiting  -  Naval  Reserve 
Recruiting  Command.  4400  Dauphine 
Street  New  Orleans,  LA  70146-5001. 

Decentralized  Segments  -  Navy 
Opportunity  Information  Center,  P.O. 
Box  9406.  Gaithersburg.  MD  2089»-6006. 
Navy  Recruiting  Area  Commands. 
Districts.  Branch  Stations.  Military 
Enlisted  Processing  Stations,  Naval 
Reserve  Recruiting  Command 
detachments  and  reserve  field  offices. 
Addresses  for  these  activities  are 
available  from  the  systems  manager.  " 
«        •        *        *        • 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Name, 
home  address,  education,  prior  service 
(if  applicable),  state  medical  license 
information  (if  applicable)  and  other 
information  on  potential  Navy  and 
Naval  Reserve  applicants." 

AUTHORITV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Delete  entry  and  replace  with  "5 
U.S.C.  Sections  301  and  302, 
Departmental  Regulations;  44  U.S.C. 
3101  and  3702;  and.  Executive  Order 
9397." 


STORAGE: 

Delete  entry  and  replace  with 
"Automated  records  are  maintained  on 
disks  and  magnetic  tape  in  a  limited 
access  area.  Computer  printouts  are 
stored  in  locked  filing  cabinets  or  file 
folders.  Index  cards  and  paper  records 
are  maintained  in  locked  offices." 

RETRIEVABtUTY: 

Delete  entry  and  replace  with  "Name 
and  address." 

SAFEGUARDS: 

Delete  entry  and  replace  with  "Lists 
and  files  are  handled  with  maximum 
security  during  processing  and  storage, 
and  are  accessible  to  routine  users  only 
and  then  only  through  a  selected  group 
of  individuals  charged  with  security  of 
the  lists.  Files  are  stored  in  a  limited 
access  area  and  coded  so  that  only 
several  persons  have  both  knowledge  of 


the  code  and  access  to  the  files. 
Computer  files  are  stored  on  a  computer 
drive  with  password  protection. 
Computer  printouts  and  diskettes  are 
stored  in  locked  filing  cabinets." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Records  are  retained  for  two  years  and 
then  destroyed." 


NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director. 
Recruiting  Advertising  Department. 
Navy  Recruiting  Command.  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1991. 
Requester  is  required  to  provide  a  full 
name,  address,  and  signature." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director. 
Recruiting  Advertising  Department, 
Navy  Recruiting  Command,  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1991. 
Requester  is  required  to  provide  a  full 
name,  address,  and  signature." 

CONTESTINQ  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  ndes  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  "The 
individual  parents,  friends  and 
associates;  employees  and  military 
personnel  of  the  Department  of  the 
Navy,  Department  of  Defense,  and  the 
Department  of  Veterans  Affairs." 


N01 133-1 

SYSTEM  NAME: 

NAME/LEAD  Processing  System. 

SYSTEM  location: 

Primary  System:  For  Active  Duty 
Recruiting  -  Headquarters.  Navy 
Recruiting  Command.  4015  Wilson 
Boulevard.  Arlington.  VA  22203-1991; 
For  Reserve  Recruiting  -  Naval  Reserve 
Recruiting  Command.  4400  Dauphine 
Street,  New  Orleans.  LA  7014d-5001. 
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Decentralized  Segments  -  Navy 
Opportunity  Information  Center.  P.O. 
Box  9406.  Gaithersburg,  MD  20898-6006. 
Navy  Recruiting  Area  Commands, 
Districts.  Branch  Stations.  Military 
Enlisted  Processing  Stations,  Naval 
Reserve  Recruiting  Command 
detachments  and  reserve  field  offices. 
Addresses  for  these  activities  are 
available  from  the  systems  manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Individuals  who  have  responded  to 
Navy  and  Naval  Reserve  advertising, 
requested  their  names  not  be  used  in 
future  Navy  advertising,  students 
throughout  the  country  who  may  be 
qualified  for  enlistment,  first-term 
enhstees  on  active  duty  in  the  U.S. 
Navy,  veterans,  enlisted  discharged 
personnel. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name,  home  address,  education,  prior 
service  (if  applicable),  state  medical 
Ucenserinformation  (if  applicable)  and 
other  information  on  potential  Navy  and 
Naval  Reserve  applicants. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301  and  302,  Departmental 
Regulations;  44  U.S.C.  3101.  3702;  and. 
Executive  Order  9397. 

PURPOSE(S): 

To  provide  field  recruiters  with  names 
of  individuals  who  have  responded  to 
Navy  or  Naval  Reserve  advertising, 
students  who  may  be  qualified  for 
enlistment,  first-term  enlistees  in  the 
U.S.  Navy,  veterans,  and  enUsted 
personnel  who  have  been  discharged. 

To  provide  an  interface  between  Navy 
Recruiters  or  Naval  Reserve  Recruiters 
and  members  of  the  civilian  community. 
To  generate  prospective  applicants  for 
enlistment/commissioning  in  the  U.S. 
Navy  or  Naval  Reserve. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  officials  and  employees  of  the 
Department  of  Transportation  in  the 
performance  of  their  official  duties 
relating  to  the  recruitment  of  Merchant 
Marine  personnel. 

To  officials  and  employees  of  other 
departments  and  agencies  of  the 
Executive  Branch  of  government,  upon 
request,  in  the  performance  of  their 
official  duties  related  to  the 
management  of  quality  military 
recruitment. 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  and 
Selective  Service  Administration  in  the 
performance  of  their  official  duties 


28505 


related  to  enlistment  and  reenlistment 
eligibility  and  related  benefits. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  also  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM:       - 

STORAGE: 

Automated  records  are  maintained  on 
disks  and  magnetic  tape  in  a  limited 
access  area.  Computer  printouts  are 
stored  in  locked  filing  cabinets  or  file 
folders.  Index  cards  and  paper  records 
are  maintained  in  locked  offices. 

RETRIEVABIUTV: 

Name  and  address. 

SAFEGUARDS: 

Lists  and  files  are  handled  with 
maximum  security  during  processing 
and  storage  and  are  accessible  to 
routine  users  through  a  selected  group  of 
individuals  charged  with  security  of  the 
lists.  Files  are  stored  in  a  limited  access 
area  and  coded  so  that  only  several  ■ 
persons  have  both  knowledge  of  the 
code  and  access  to  the  files.  Computer 
files  are  stored  on  a  computer  drive  with 
password  protection.  Computer 
printouts  and  diskettes  are  stored  in 
locked  filing  cabinets. 

RETENTION  AND  OISPOSAU 

Records  are  retained  for  two  years 
and  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Recruiting  Advertising 
Department  Navy  Recruiting  Command. 
4015  Wilson  Boulevard.  Arlington.  VA 
22203-1991. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Recruiting  Advertising  Department, 
Navy  Recruiting  Command.  4015  Wilson 
Boulevard.  Arlington.  VA  2220-1-1991. 
Requester  is  required  to  provide  a  full 
name,  address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director, 
Recruiting  Advertising  Department. 
Navy  Recruiting  Command.  4015  Wilson 
Boulevard,  Arlington,  VA  22203-1991. 
Requester  is  required  to  provide  a  full 
name,  address,  and  signature. 


CONTCSTNM  RCCORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual,  parents,  friends  and 
associates;  employees  and  military 
personnel  of  the  Department  of  the 
Navy.  Department  of  Defense,  and  the 
Department  of  Veterans  Affairs. 

EXEMPTKMS  CtAIMCD  FOR  THE  SYSTEM: 

None. 
N04066-2 
SYSTEM  NAME: 

Commercial  Fidelity  Bond  Insurance 
Claims.  (51  FR  18134.  May  16, 1986). 

changes: 


SYSTEM  location: 

Delete  entry  and  replace  with  "Navy 
Exchange  Service  Command.  Naval 
Station  New  York,  Staten  Island,  NY 
10305-5097  (for  all  Navy  Exchanges)." 

AUTHORrrv  FOR  maintenance  of  tmc 
system: 

Delete  entry  and  replace  with  "5 
U.S.C.  301,  Departmental  Regulations 
and  Executive  Order  9397." 


RETRIEVABILffY: 

Replace  "service  number"  with 
"Social  Security  Number". 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
"Commander,  Navy  Elxchange  Service 
Command,  Naval  Station  New  York, 
Stafen  Island,  NY  10305-5097." 

notification  procedure: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
•  information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  Naval  Station  New  York. 
Staten  Island,  NY  10305-5097. 

In  the  initial  inquiry  the  requester 
must  provide  full  name,  payroll  or 
military  service  number  and  activity 
where  they  had  their  dealings.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  is  made 
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at  the  office  listed  above.  At  the  time  of 
a  personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commander, 
Navy  Exchange  Service  Command, 
Resale  and  Services  Support  Office, 
Naval  Station  New  York.  Staten  Island, 
NY  10305-5097. 

The  request  should  contain  full  name, 
payroll  or  military  service  number  and 
activity  where  they  had  their  dealings.  A 
list  of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  is  made  at  the  office  listed 
above.  At  the  time  of  a  personal  visit, 
requesters  must  provide  proof  of  identity 
containing  the  requester's  signature." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry-  and  replace  with  'The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 


N04066-2 
SYSTEM  NAME: 

Commercial  Fidelity  Bond  Insurance 
Claims. 

SYSTEM  location: 

Navy  Exchange  Service  Command, 
Naval  Station  New  York,  Staten  Island, 
NY  10305-5097  (for  all  Navy  Exchanges). 

categories  of  individuals  covered  by  the 

system: 

Civilian  and  military  personnel 
assigned  to  Navy  exchanges,  who  the 
duly  constituted  authority  (usually  a 
Board  of  Investigation  appointed  by  the 
base  Commanding  Officer)  has 
established  to  be  guilty  of  a  dishonest 
act  which  has  resulted  in  a  loss  of 
money,  securities  or  other  property,  real 
or  personal,  for  which  the  exchange  is 
legally  liable. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Equipment  Loss  Reports,  Cash  and/or 
Merchandise  Loss  Reports  from  Navy 
exchanges,  including  correspondence 
relating  to  losses. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 


PURP08E(S): 

To  render  proper  assistance  in 
processing  insurance  claims. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  the  insurance  carrier  (Fidelity 
Bond  Underwriter)  to  ensure 
appropriate  coverage. 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  also  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  media  in  which  these  records  are 
maintained  varies  but  includes  file 
folders  and  ledgers. 

retrievability: 

Name,  payroll  number.  Social  Security 
Number,  and  activity. 

SAFEGUARDS: 

Locked  file  cabinets;  locked  offices 
which  when  open  are  supervised  by 
appropriate  personnel;  security  guards. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  for  four  years  and 
then  retired  to  the  Federal  Records 
Center.  St.  Louis,  MO. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Navy  Exchange  Service 
Command,  Naval  Station  New  York. 
Staten  Island,  NY  10305-5097. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command.  Naval  Station  New  York, 
Staten  Island,  NY  10305-5097. 

In  the  initial  inquiry  the  requester 
must  provide  full  name,  payroll  or 
military  service  number  and  activity 
where  they  had  their  dealings.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  is  made 
at  the  office  listed  above.  At  the  time  of 
a  personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commander. 
Navy  Exchange  Service  Command, 
Resale  and  Services  Support  Office. 
Naval  Station  New  York.  Staten  Island. 
NY  10305-5097. 


The  request  should  contain  full  name, 
payroll  or  military  service  number  and 
activity  where  they  had  their  dealings.  A 
list-of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  is  made  at  the  office  listed 
above.  At  the  time  of  a  personal  visit, 
requesters  must  provide  proof  of  identity 
containing  the  requester's  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  categories: 

The  individual;  the  insurance 
underwriter;  audit  reports;  investigatory 
reports  and/or  activity  loss  records. 

exemptions  claimed  for  the  system: 

None. 
N04066-3 

SYSTEM  NAME: 

Layaway  Sales  Records.  (51  FR 18135. 
May  16. 1986). 

changes: 


SYSTEM  location: 

Delete  entry  and  replace  with  "Navy 
Exchange  Service  Command.  Naval 
Station  New  York,  Staten  Island,  NY 
10305-5097  (for  all  Navy  exchanges)." 


authority  for  maintenance  of  the 
system: 

Delete  entry  and  replace  with  "5 
U.S.C.  301.  Departmental  Regulations 
and  Executive  Order  9397." 


retrievabiuty: 

Replace  "service  number"  with 
"Social  Security  Number". 
•        •        •        •        * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  first  two  paragraphs  and 
replace  with  "Policy  Official: 
Commander,  Navy  Exchange  Service 
Command,  Naval  Station  New  York, 
Staten  Island.  NY  10305-5097. 

Record  Holder  Director,  Comptroller 
Nonappropriated  Fund  Division 
(CNAFD),  Navy  Exchange  Service 
Command,  Naval  Station  New  York. 
Staten  Island.  NY  10305-5037." 
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NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Conunander,  Navy  Exchange  Service 
Command.  Naval  Station  New  York. 
Staten  Island.  NY  10305-5097. 

In  the  initial  inquiry,  the  requester 
must  provide  full  name  and  activity 
where  layaway  sales  were  transacted.  A 
list  of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  at  the  office  listed  above.  At  the 
time  of  personal  visit,  requesters  must 
provide  proof  of  identity  containing  the 
requester's  signature." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commander, 
Navy  Exchange  Service  Command, 
Naval  Station  New  York,  Staten  Island, 
NY  10305-5097.  The  requester  must 
provide  full  name  and  activity  where 
layaway  sales  were  transacted.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  at  the 
office  listed  above.  At  the  time  of 
personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature." 

CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replae  with  'The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5:  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 


N0406G-3 
SYSTEM  NAMEi 

Layaway  Sales  Records. 

SYSTEM  LOCATION: 

Navy  Exchange  Service  Command, 
Naval  Station  New  York,  Staten  Island. 
NY  10305-5097  (for  all  Navy  exchanges). 

categories  op  individuals  covered  by  the 
system: 

Patrons  of  Navy  exchanges  who  buy 
goods  on  layaway. - 

categories  or  records  in  the  system: 

Layaway  tickets  and  layaway  patron 
lists. 

authority  for  maintenance  of  the 
system: 

5  U.S.C.  301,  Departmental 
Regulations  and  Executive  Order  9397. 


purpo8e(8): 

To  record  the  selection  of  layaway 
merchandise,  record  payments,  verify 
merchandise  pick-up  and  perform  sales 
audits. 

routine  uses  of  records  maintained  in 
the  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining.  and 
disposing  of  records  hi  the  system: 

storage: 

Paper  records  in  file  folders  include 
layaway  tickets  and  layaway  patron 
lists. 

RETRIEVABILffY: 

Name,  address.  Social  Security 
Number  or  exchange  permit  number. 

SAFEGUARDS: 

Locked  file  cabinets,  supervised 
records  space. 

RETENTION  AND  DISPOSAU 

Destroyed  after  two  years  per  Navy 
Exchange  Manual. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Policy  Official:  Commander.  Navy 
Exchange  Service  Command.  Naval 
Station  New  York,  Staten  Island,  NY 
10305-5097. 

Record  Holder:  Director,  Comptroller 
Nonappropriated  Fund  Division 
(CNAFD),  Navy  Exchange  Service 
Command,  Naval  Station  New  York, 
Staten  Island,  NY  10305-5037.  Individual 
record  holders  within  the  central  system 
may  be  contacted  through  the  central 
system  record  holder. 

NOTIFICATION  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command.  Naval  Station  New  York, 
Staten  Island,  NY  10305-5097. 

In  the  initial  inquiry,  the  requester 
must  provide  full  name  and  activity 
where  layaway  sales  were  transacted.  A 
list  of  other  offices  the  requester  may 
visit  will  be  provided  after  initial 
contact  atlhe  office  listed  above.  At  the 
time  of  personal  visit,  requesters  must 
provide  proof  of  identity  containing  the 
requester's  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Commander. 


Navy  Exchange  Service  Command, 
Naval  Station  New  York,  Staten  Island. 
NY  10305-5097.  The  requester  must 
provide  full  name  and  activity  where 
layaway  sales  were  transacted.  A  list  of 
other  offices  the  requester  may  visit  will 
be  provided  after  initial  contact  at  the 
office  listed  above.  At  the  time  of 
personal  visit,  requesters  must  provide 
proof  of  identity  containing  the 
requester's  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  pubUshed  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

The  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N04066-5 
SYSTEM  NAME: 

NAVRESSO  Direct  Mail  List,  (54  FR 
14379,  April  11, 1989). 

CHANGES: 
SYSTEM  NAME: 

Replace  "NAVRESSO"  with 
•NEXCOM". 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  "Navy 
Exchange  Service  Command,  Naval 
Station  New  York.  Staten  Island,  NY 
10305-5097." 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  "The 
records  are  retained  as  long  as  the  ' 
customer  wishes  to  receive  the 
materials,  then  the  records  are 
destroyed  by  the  Navy  Exchange 
Service  Command." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Policy 
Official:  Commander,  Navy  Exchange 
Service  Command.  Naval  Station  New 
York,  Staten  Island,  NY  10305-5097. 

Record  Holder  Manager:  Deputy 
Commander,  Marketing 
Communications  Division  (MCD),  Navy 
Exchange  Service  Command,  Naval 
Station  New  York,  Staten  Island,  NY 
10305-5097." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
"Individuals  seeking  to  determine 
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whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  Naval  Station  New  York. 
Staten  Island,  NY  10305-5097." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
"Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  Naval  Station  New  York, 
Staten  Island.  NY  10305-5097." 

CONTESTINa  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211  J;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 


N04066-5 
SYSTEM  NAME: 

NEXCOM  Direct  Mail  Ust. 

SYSTEM  location: 

Navy  Exchange  Service  Command, 
Naval  Station  New  York,  Staten  Island. 
NY  10305-5097. 

categories  of  indivtouals  covered  by  the 
system: 

All  authorized  customers  of  military 
resale  systems  who  have  requested 
receipt  of  promotional,  informational 
and  marketing  research  materials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

For  each  authorized  customer:  Name, 
address,  rank,  branch  of  service,  status 
{active  or  retired).  Social  Security 
Number,  pay  grade,  age,  sex.  race, 
number,  names,  and  birth  dates  of 
dependents,  date  of  sign  up,  telephone 
number  (if  available),  account  number, 
rotation  date  (if  available),  mailings  sent 
to  customers  and  responses  available. 

AUTMORrrr  for  maintenance  of  tmc 
system: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  6011;  and 
Executive  Order  9397. 

PURPOSE<S): 

To  maintain  a  data  base  which  will 
permit  the  Navy  Exchange  Program  to 
mail  sales  promotional,  informational 
and  market  research  materials  to  those 
authorized  customers  who  have 
requested  receipt  of  materials.  The  data 
base  will  also  be  used  to  define  target 
markets  among  the  authorized 
customers  who  sign  up  for  the  list  in 


order  to  develop  better  merchandise 
assortments  and  services  to  meet  the 
needs  of  the  customers. 

routine  uses  of  records  maintained  in 

THE  system,  including  CATEGORIES  OF 
users  and  the  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
systems  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  stored  on  computer 
tape  in  a  single  location. 

RETR1EV  ability: 

Name,  Social  Security  Number, 
address  and  account  number. 

SAFEGUARDS: 

Secured  and  supervised  facility; 
access  restricted. 

RETENTION  AND  DISPOSAU 

The  records  are  retained  as  long  as 
the  customer  wishes  to  receive  the 
materials,  then  the  records  are 
destroyed  by  the  Navy  Resale  and 
Services  Support  Office. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Policy  Official:  Commander,  Navy 
Exchange  Service  Command,  Naval 
Station  New  York,  Staten  Island,  NY 
10305-5097. 

Record  Holder  Manager  Deputy 
Commander,  Marketing 
Communications  Division  (MCD),  Navy 
Exchange  Service  Command.  Naval 
Station  New  York,  Staten  Island,  NY 
10305-5097. 

NOTIFICATION  PROCCOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Commander.  Navy  Exchange  Service 
Command.  Naval  Station  New  York. 
Staten  Island.  NY  10305-5097. 

RECOAO  ACCESS  PflOCEDURES: 

Individuals  seeking  access  to  records 
should  address  written  inquiries  to  the 
Commander,  Navy  Exchange  Service 
Command,  Naval  Station  New  York, 
Staten  Island,  NY  10305-5097. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

The  individual  authorized  customer 
and  the  Department  of  Defense/Defense 
Enrollment  Eligibility  Reporting  System. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  92-14949  Filed  06-24-92;  8:45  am] 
BILUNG  CODE  3810-01-F 


DEPARTMENT  OF  ENERGY 

Determination  to  Establish  the 
Secretary  of  Energy  Advisory  Board 
Task  Force  on  the  Department  of 
Energy's  Role  In  Education 

Pursuant  to  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L  No.  92-463),  and  seclion 
624  of  the  Department  of  Energy 
Organization  Act  (Pub.  L  No.  95-91)  and 
in  accordance  with  41  CFR  part  101-6.10, 
and  following  consultation  with  the 
Committee  Management  Secretariat. 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  Secretary 
of  Energy  Advisory  Board  Task  Force  on 
the  Department  of  Energy's  Role  in 
Education  has  been  established. 

The  Task  Force  will  provide  a  strategy 
for  the  Department  of  Energy's  (DOE) 
future  role  in  supporting  the  efforts  of 
America  2000,  the  national  strategy  to 
help  America  reach  six  ambitious 
National  Education  Goals  by  the  turn  of 
the  century.  The  Task  Force  will 
develop  policy  guidance  to 
institutionalize  DOE's  education  goals, 
ensuring  present  and  future  initiatives 
are  carried  through  to  the  year  2000. 

The  membership  of  the  Task  Force 
shall  include  approximately  six 
individuals,  selected  on  the  basis  of 
their  professional  experience  and 
competence  in  areas  related  to 
education.  Appointments  will  be  made 
for  one  year.  Particular  attention  will 
also  be  paid  to  obtaining  a  balance  of 
interests,  points-of-view,  and  geography. 

The  establishment  of  the  Secretary  of 
Energy  Advisory  Board  Task  Force  on 
the  Department  of  Energy's  Role  in 
Education  has  been  determined 
necessary  and  in  the  public  interest  in 
coiuiection  with  the  performance  of 
duties  imposed  upon  the  DOE  by  law. 
The  Task  Force  will  operate  in 
accordance  with  the  provisions  of 
FACA.  the  DOE  Organization  Act.  the 
GSA  Final  Rule  on  Federal  Advisory 
Committee  Management,  and  other 
directives  and  instructions  issued  in 
implementation  of  those  acts. 

Further  information  regarding  this 
advisory  committee  can  be  obtained 
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from  Dr.  Michele  Donovan  at  (202)  586- 
7092. 

Issued  in  Washington,  DC  on  June  16. 1992. 
Howard  H.  Ralken, 

Advisory  Committee  Management  Officer. 
|FR  Doa  92-14992  Filed  6-24-92;  8:45  am] 

BIUJNO  CODE  e450-01-M 


Intent  to  Award  a  Grant  to 
Pennsylvania  State  University; 
Advanced  Thermally  Stable  Coal- 
Derived  Jet  Fuels  Researcli  Program 

agency:  Department  of  Ener^. 
Pittsburgh  Energy  Technology  Center. 
action:  To  amend  the  notice 
announcing  the  Intent  to  make  a 
Noncompetitive  Financial  Assistance 
Award  published  in  57  FR  10654,  March 
27. 1992. 

summary:  This  notice  revises  the  first 
sentence  of  the  final  paragraph  of  the 
above  referenced  notice  to  read  as 
follows:  "The  term  of  the  grant  is  for  a 
five  (5)  year  period,  with  an  estimated 
cost  of  up  to  $9.9  million." 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Division,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh,  PA  15236-0940, 
Attn:  John  N.  Augustine.  Telephone:  AC 
(412)  892-4524. 

Dated:.)une  10. 1992. 
Richard  D.  Rogus, 

Contracting  Officer.  Acquisition  and 
Assistance  Division,  Pittsburgh  Energy 
Technology  Center. 

Dated:  June  11, 1992. 

Concur         \ 
Thomas  J.  Rusual, 
Assistant  Counsel. 
[FR  Doc  92-14987  Filed  6-24-92;  8:45  am) 

BILUMG  COOE  e4S00-01-M 


Secretary  of  Energy  Advisory  Board; 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy;  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat.  770.  as  amended), 
notice  is  hereby  given  of  the  following 
advisory  committee  task  force  meeting: 

Name:  Secretary  of  Energy  Advisory  Board 
Task  Force  on  Economic  Analysis  and 
Modeling  Related  to  Energy. 

Date  and  Time:  Thursday,  July  9, 1992, 1 
pm-5:15  pm. 

Place:  U.S.  Department  of  Energy,  Forrestal 
Building — room  lE-245, 1(XX)  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Note:  To  obtain  badge  at  front  desk  it  will 
be  necessary  to  have  a  picture  I.D.  (For 
example.  Driver's  License,  Passport  or 


Company  LD.).  All  visitors  will  be  escorted  at 
all  times  for  security  reasons. 

Contact-  Jake  W.  Stewart,  Designated 
Federal  Officer.  1000  Independence  Avenue, 
SW..  Washington,  DC  20585,  Telephone:  (202) 
586-7092. 

Purpose:  The  Task  Force  will  advise  the 
Department  of  Energy  on  how  economic 
models  and  tools  of  analysis  can  better  l>e 
used  to  address  issues  of  energy  policy  by 
developing  recommendations  to  clarify 
analytical  needs,  facilitate  communication 
between  DOE  analysts  and  policy  makers, 
and  create  institutions  within  DOE  that 
accumulate  knowledge  gained  through  the 
policy  making  process. 

Tentative  Agenda 

1  pm.  Call  to  Order— Roger  Noll 
1:05,  Discussion  of  Progress  to  Date — 

Task  Force 
1:30,  Alternatives  for  the  Research 

Agenda — ^Task  Force 
2:3a  Break. 
2:45,  Alternatives  for  implementing  the 

research  Agenda — Task  Force 
3:15,  Structuring  preliminary  advice — 

Task  Force 
4:15,  Scheduling  Remaining  Task  Force 

activities — ^Task  Force 
4:30,  Discussion  of  Fuel  Cycle  Cost 

Review — ^Task  Force 
5.  Public  Comment  (10  minute  rule) 
5:15,  Adjourn — Roger  Noll 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Task  Force  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business. 

Any  member  of  the  public  who  wishes 
to  make  an  oral  statement  pertaining  to 
agenda  items  should  contact  the 
Designated  Federal  OfTicer  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received 
before  3  pm  (E.S.T.)  Thursday.  July  2, 
1992.  and  reasonable  provision  will  be 
made  to  include  the  presentation  during 
the  public  comment  period.  It  is 
requested  that  oral  presenters  provide 
15  copies  of  their  statements  at  the  time 
of  their  presentations. 

Written  testimony  pertaining  to 
agenda  items  may  be  submitted  prior  to 
the  meeting.  Written  testimony  must  be 
received  by  the  Designated  Federal 
Officer  at  the  address  shown  above 
before  5  pm  (E.S.T.)  Thursday,  July  2. 
1992.  to  assure  it  is  considered  by  Task 
Force  members  during  the  meeting. 

Minutes:  A  transcript  of  the  open, 
public  meeting  will  be  available  for 
public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Public  Reading  Room,  lE- 
190.  Forrestal  Building.  1000 
Independence  Avenue.  SW. 
Washington,  DC.  between  9  am  and  4 


pm,  Monday  through  Friday  except 
Federal  holidays. 

Issued:  Washington,  DC  on:  June  19, 1992. 

Marcia  L  MorrU, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  92-14990  Filed  6-24-92;  8:45  amj 

BILUNG  CODE  M50-01-M 


Senior  Executive  Service; 
Performance  Review  Board 

agency:  U.S.  Department  of  Energy. 

ACTION:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Standing 
Register  for  the  Department  of  Energy. 
This  listing  supersedes  all  previously 
published  lists  of  PRB  members. 

EFFECTIVE  DATE:  These  appointments 
are  effective  as  of  July  31. 1992. 

Acharya.  Sarbeswar  Broughton.  (amei  M. 

Adams.  William  D.  Brown.  Frederick  R. 

Adier.  Ira  M.  Brown.  Jacqueline  Kdok 

Ailshie.  Stephen  A.  Brown.  Richard  W. 

Alessl.  Victor  E.  Brown.  Jr..  Charles  H. 

Allen.  Crover  U  Brush.  Peter  N. 

Amick,  Richard  C  Bryant.  Mckinley  E 

Andersen.  Arthur  T.  BufTum.  Elizabeth 

Annan.  Rol>ert  H.  Bums.  Thomas  F..  Ir. 

Antlonen.  |ohn  H.  Canter.  Howard  R. 

Aquilina.  Nick  C.  Carabelta.  Ralph  A. 

Baca.  Frank  A.  Carey.  Jr..  Edwin  F. 

Bacher.  Stephen  Eu{!ene  Carlson.  Lynda  T. 

Banit>erger.  Craig  S.  Caruso,  Guy  F. 

Barber.  Roberl  W.  Chapman.  Naomi  R. 

Barker.  Jr..  William  L.  Chappell.  Gerald  F. ' 

Barrett.  L.ake  K  Chaput.  Ernest  S. 

Barrow.  Raymond  S.  Chemock.  Warren  P. 

Bartholomew.  John  W.  Chesnes.  Albert  A. 

Bartley.  William  C.  Chiogioji.  Melvin  H. 

Baublitz.  John  E.  Christensen.  William  |. 

Beach.  Rebecca  S  Christopher.  Robert  K. 

Bean.  Earl  W.  Chun.  Sun  W. 

Bechtel.  Thomas  F.  Church.  Bruce  W. 

Beckett.  Thomas  H.  Cipriano.  Joseph  R. 

Beckner.  Everet  H.  Claflin.  Alan  B. 

Beecy.  David  J.  Clagett.  William  H.  IV 

Bell.  George  E.  Clark.  Charles  F. 

Bellows.  Jerry  L  Clausen.  Max  Jon 

Benedict.  George  W.  Cobb.  Susan  Asmus 

Bennett.  John  W.  Coleman.  James  S. 

Bergholz.  Jr.,  Warren  E.  Coleman.  Howard  S. 

Bernard.  Peter  A.  Coleman.  David  G. 

Bemiklau.  Vladimir  V.  Combs.  Marshall  O. 

Berube.  Raymond  P.  Cone.  Ronald  E. 

Bibb.  William  R.  Constant.  Richard  E. 

Bickel.  James  E  Cook.  John  S. 

Bickford.  James  E  Comwell.  Thomas  F. 

Bingham.  Carielon  D.  Cowan.  Stephen  P. 

Bishop.  Yvonne  M.  Crandall.  David  H. 

Bixby.  Willis  W.  Crawford.  Timothy  S. 

Black.  Richard  L  Cross.  Robert  J.  ' 

Blackwood.  Edward  B.  Culpepper.  James  W. 

Blush.  Steven  M.  Cumesty.  Edward  C. 

Borgstrom.  Carol  M.  Curtis.  David  I. 

Borgstrom.  Howard  G.  Cygelman.  Andre  I. 

Bradley.  Theron  M..  Jr.  Dagostino.  Thomas  S. 

Bray.  Donald  L  Daniel.  Jr..  Robert  W. 

Bresee.  James  C  Davies.  Nelia.  A. 

Breznay.  George  Davies.  James  D. 

Brice.  James  F.  Davis.  James  T. 

Brodman.  John  R.  Decker.  James  F. 

Brogan.  John  J.  Dehanas.  Thomas  W. 

Brolin.  Edson  C.  Dennison.  William  |. 
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Der.  Victor  K. 
Dpichon.  Bryan  R. 
Diebold.  Robert  E. 
Dieckhonrr.  lames  E. 
Dienes.  Nicholas  S. 
Dinglio.  Carmen 
Drvone.  Louis  V. 
Doherly.  Donald  P. 
Dorsey.  Williiun  A. 
Dowlipg.  Robert  ). 
Dufour.  Pefu;y 
Duman.  Denis  D. 
Ebbecke.  Charles  W 
Edmondson,  John  J. 
Ej;li.  Richard 
Elsasser.  Thomas  C. 
Engel.  Waller  P. 
Eppeknann.  Andrew  D. 
Erb.  Donald  E. 
Erdahl.  Arlen  1. 
Esvelt,  Terence  G. 
Kausett.  Steph«"n  A 
Feibut.  Howard 
Kiore.  jdines  ). 
Fiori.  Mtino  P. 
Fislier.  Silas  B. 
KitzjferaW.  )r  .  [oseph  E. 
Filzs:mmoos.  Allan  K. 
Fleming.  Gone  K. 
Ford.  John  A. 
Forsythe.  Uirry  A. 
Foster.  Thomas  L 
Frank.  Oyde  William 
Franklin.  |ohn  R. 
Frei.  MiwkW. 
Frye.  Keith  N. 
Furiga.  Richard  D. 
Fygi,  Eric  |. 
Caddis.  Carl  k. 
Carson.  I^lenry  K 
Cault.  Poilv  L 
Cebua.  C'>or8e  R. 
Ceidl.  lohn  C. 
Ceisbush.  )on  C. 
Certz.  Carl  P 
Cibbs.  Carry  W. 
Cibson.  |r..  Williittn  C. 
Gilbert  Francis  C. 
Cilman.  John  Paul 
Coldenberg.  Ralph  0 
Goldenberji.  Neal 
Goldman.  David  Tobias 
Goldsmith  Robert 
Gollomp.  Lawrence  A. 
Graham.  A.  Diane 
Greeve*.  Robert  E. 
Greiner.  Lloyd  M. 
G.^ewis.  Eugene  C. 
Cnffith.  lerry  U. 
Crimra.  Paul  D. 
Gruenspechl.  Howard  K. 
Grundy.  )r..  Thad 
Guidice.  Cari  ,V. 
Gutdiie.  Sit'phen  J. 
Guyef.  Arthur  E. 
Haberman  Norton 
Hacskaylo.  Michael  S. 
Hahn.  Richard  D. 
Hale.  Douglas  R. 
Hall,  lames  C. 
Halsted.  |r..  Charles  C. 
Hamric  |on  P. 
Hanessian.  Souren 
Hanson.  Ronald  D. 
Hardin.  Michael  G. 
Hardy.  Randall  W. 
Haspel.  Abraham  E. 
Haymond.  George  R. 
lioath.  Charles  C. 
Heenan.  Thomas  F. 
Heffeman.  (ames  H. 
Heitman.  Thomas  H. 
Hekman.  |r..  Peter  M. 
Melland.  Jr..  George  A. 
Henderson.  Lvnwood  H. 


Hendndiion.  Tono  A. 
Hendhc.  David  L 
Hess.  Wilmol  N. 
HeuHCT.  Roger  K. 
Hickey.  S«e  F 
Hickok.  Steven  G. 
Hine.  Thomas  A. 
Hirahara.  |am«s  S. 
Hoffman.  Allan  R. 
Hogan.  Danny  A. 
Howell.  )err>  C 
Hunt.  Arl«n  E. 
Hunter.  Ra>  .A. 
Hunter.  Hilin  R. 
Hutzler.  Mary  |ean 
lanniello.  Louis  C. 
Inge.  Ir..  Edwin  F. 
bilow.  Rush  O 
Usacs.  Thomas  H. 
jafte.  Harold 
Jamison.  Warren  L 
|ewett.  David  S. 
jicha.  Sr..  |ohn  I. 
lohnson.  Milton  D. 
^nson.  Owen  B 
lohnston.  Marc 
lone*.  C.  Rii  k 
jooes.  David  A. 
|ones.  lames  L 
jordy.  George  Y. 
loaeph.  Antionetle  C. 
juckelt.  Donald  A. 
KaroL  Michael  S. 
Karpinski.  [o^eph  C. 
Kaspar.  Paul  W. 
Katz.  Maunce  |. 
Keating.  |ohn  |. 
Kcheley.  Wavne  E. 
Kelly.  Kevin  A. 
Kennedy;  Jotin  P. 
Kessier.  Roiand  R. 
Key.  William  Phillip 
Kighl.  Gene  H 
Ktlgore.  Wel>s(er  C. 
KilpatrKk.  Michael  A. 
Kingsbury.  Robert  L 
Klein.  Keith  A. 
Knulh.  Donald  F. 
Koontz.  Max  A. 
Krenz.  Denn.s  L 
Lagrone.  |oe  B. 
Landers,  ^mes  C 
Lane.  Anthony  R. 
Lanes  Stephen  |. 
LangenfekL  Cberri  |. 
Larson.  Jr..  Victor  R. 
Laughon.  Kermit  O. 
LeClaire.  David  B. 
Lee.  Wayne  R 
Lewis.  Jr.,  Howard  E. 
Lewis.  Lesora  |. 
Lien.  Stephen  C.  T. 
Ughtner.  Ralph  G. 
Lique.  E.  Daine  W. 
Little.  Leo  E. 
Longtoo.  lost'ph  .\. 
Loose.  Roivald  R. 
Lorenz.  Milloa  C. 
Louison.  Deborah  L 
Lowe.  Owen  W. 
Lynch.  Oliver  D  T  Jr 
Lytle.  Jill  E. 
Magruder.  James  K. 
Maher.  Joseph  R. 
Mangeno.  James  J. 
Mann.  Thomas  O. 
Mann.  Sally  .\. 
Manning.  WiIIirfd  F. 
Marchese.  A.-.drew  R. 
Marianelh.  Robert  S. 
Marlay.  Robert  C. 
Maroldo.  James  H. 
Marque«8.  Paul  T. 
Marquez.  Charles  F. 
Martin.  Charles  F 


Mason.  Charles  C. 
Mathias.  Robert  F. 
May.  Stephen  L 
Mayhew.  Delmar  D. 
McCallum.  Edwrard  |. 
McAllister,  Jr.,  John  A, 
McCammon.  Helen  M. 
McCoy,  Frank  R  III 
McFadden.  Jr.,  George  L. 
McCoff,  David  J, 
Mclnlyre.  Donald  D. 
Michetsen,  Stephen  |. 
Miller.  Clarence  L 
Millhone.  John  P. 
Milner.  Ronald  A. 
Miranda,  Leooel  V. 
Mock,  |ohn  E. 
Moody,  Marlene  A. 
Moore,  Kenneth  G, 
Morris.  Marcia  L, 
Moumighan,  Stephen  D. 
Mravca,  Andrew  E, 
Neilsen,  Finn  K. 
Nelson,  David  B. 
Nelson  Rodney  R. 
Nelson.  Jr..  Robert  M. 
Nettles.  Jr..  John  J. 
Newhouse.  Alan  R. 
Newman.  David  G. 
Nichols.  Clayton  R. 
Nicks.  James  R. 
Nolan,  Elizabeth  A. 
Niilton,  John  D. 
O'Brien.  Jr .  Robert  A. 
OFallon.  John  R. 
Oliver.  l.awrence  R. 
Olson.  Gary  C. 
Parker.  Randy  P. 
Patrinos.  Arislides  A. 
Patterson.  It.  John  R. 
Piitton.  Gloria  S. 
Pauole,  Alvm  H, 
Pearman.  Jr.,  Donald  W. 
Pelletier,  Raymond 
Penn.  Stephen  G. 
Peters,  Franklin  G. 
Petersen,  Jimmie 
Pettengill,  Harry  J. 
Pettis.  Lawrence  A. 
Ptialen.  James  R. 
Pilrolo,  Augustine  A. 
Plaisance.  Jr..  Paul  J. 
Podonskv.  Glenn  S. 
Pollock,  ill.  Walter  E. 
Powers.  James  G. 
Price.  Jr..  Robert  S. 
Pride.  E.  Eugene 
Prudom.  Gerald  H. 
P\e  David  B. 
Rdbben.  Robert  G. 
Rader.  Robert  G. 
Raiken.  Howard  H. 
Ramev.  Prince  M. 
Reddick.  William  C. 
Redenius.  Richard  D. 
Reid.  James  E. 
Repke.  Wolfgang  C. 
Resendez.  Ignacio 
Rhoades.  Daniel  R. 
Richardson.  Steven  D. 
Roberts.  Michael 
Robertson.  Jr..  Lawrence 

V. 
Robertson.  John  S. 
Rock.  Bernard  J. 
Rodeheaver.  Thomas  N. 
Rodekohr.  Mark  E 
Rollow.  Thomas  A, 
Rooney,  John  M. 
Rosen.  Sol 
Rosselli.  Robert  M. 
Roth.  Berton  J. 
Rousso.  Samuel 
Rudins.  George 
Rudolph.  John  E. 


Rudy.  Gregory  P. 
Saba,  Peter  B. 
Sabre.  Randolph  E. 
Sakn.  Philip  E. 
Saltzman.  Jerome  D. 
Salvador.  Louts  A. 
Sareber,  Martin 
San  Martin,  Robert  L. 
Scarborough.  Muriel  L 
Scheetz,  Karl  G. 
Schmitt.  Carl  H. 
Scbmilt.  Eugene  C. 
Schmitt  William  A. 
Schmoker,  Daniel  N. 
Schnapp.  Robert 
Schroeder,  Mark  C 
Schueler,  Jr..  Domer  T. 
Scott.  David  C. 
Scott.  Randal 
Season.  Jr..  Harrv  T. 
Sewell.  Philip  G. 
Shafer.  John  M. 
Shelor.  Dwight  E 
Shirley.  St..  John  W. 
Sieberl.  Jr..  Arlie  B. 
Siegel,  Jack  S. 
Sienkiewicz.  Jr..  E.  W 
Silverman.  Mark  N. 
Simon.  Robert  M. 
Singer.  Marvin  I. 
Sjoblom.  Glen  L 
Siostrom.  Leonard  C.  ■ 
Skinner,  Steven  K. 
Smedley.  Elizabeth  E. 
Smith.  David  .V 
Smith,  Linda  M. 
Smithwick,  Grover  A. 
Sohmki.  Stephen  M. 
Spence,  David  R. 
Spigal.  Harvard  P. 
Stadler,  Silas  D. 
Stagliano.  Vito  A. 
Stallman,  Rnl>ert  M. 
Stark,  Richard  M. 
Starostecki.  Richard  W. 
Stello.  |r..  Victor 
Stephens,  Richard  E 
Stevenson.  F  Dec 
Stewart,  Jr.,  Frank  M. 
Stewart.  Jr..  Jake  W. 
Stewart  John  B. 
Stone,  John  C. 
Stone,  Philip  M. 
Stout.  James  A. 
Strakey.  Jr..  Joseph  P. 
Streb,  Alan  J 
Stumbaugh.  David  C. 
Stunlz.  Linda  G. 
Swink,  Denise  F. 
Taboas,  Anibal  L 
Taillie,  Dennis  K. 
Taimi.  Kathleen  1, 
Teclaw.  Charles  E 
Tedrow.  Richard  T. 
Thotnas.  Iran  L. 
Thompson.  Jerry  F. 
Tierney,  Charles  R. 
Tiller,  Jr.,  Robert  E 
Tillman,  Lather  J. 
Todd.  M.  Douglas 
Torkos.  Thomas  M. 
Tseng.  John  C. 
Tucker:  William  E. 
Turner.  James  M. 
Tutlle,  m.  Edward  H 
Twinning  Bruce  G 
Uhre,  Lea  |. 
Upchruch,  Tony  C. 
Uthus.  Douglas  B. 
Vacek.  Charles  E 
Vaeth,  Terry  A. 
Vagts.  Kenneth  A. 
Van  Orman,  Chandler  L 
'  Voelker,  Gary  E. 
Volpe,  Frederick  |. 


Wieber.  Paul  R 
Wieker,  Thomas  (. 
Wikynski.  Jobo  M. 
Wilken.  Daniel  H. 
Williams,  Edward  R. 
Williams.  Mark  H. 
Williamson.  Richard  H. 
Willis,  John  W, 
Wilmot,  Edwin  L. 
Wilson.  John  S. 
Witherill,  Vem  F. 
Wolicki.  Nancy  F. 
Wood.  Robert  W. 


Wagenhoffer,  Thomas  V 
Wagoner,  John  D. 
Walsh.  Robert  ). 
Walsh,  Jeremiah  E 
Waller,  Donald  K. 
Walton.  Howard  L 
Wamick,  Walter  L 
Weaver,  Thomas  L. 
Weiner,  Lawrence  A. 
Weller,  Robert  L 
Westerbeck.  Gerald  W. 
White.  James  K, 
Whiteman.  Albert  E 
Whitfield,  Roger  P. 

Issued  in  Washingtoa  DC  June  19, 1992. 
Dolores  L.  Rozzi, 

Director  of  Administration,  and  Human 
Resources  Management 
|FTt  Doc.  92-14989  Filed  6-24-92;  8:45  am] 
BltXINO  COPE  645IM>1-li 

Bonneville  Power  Administration 

Record  of  Decision,  Puget  Sound  Area 
Electric  Reliability  Plan 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 

ACTION:  Record  of  Decision  (ROD)— 
Pu^et  Soiuid  Area  Electric  Reliability 
Plan. 

summary:  This  ROD  chooses  the 
preferred  alternative  of  the  Final 
Environmental  Impact  Statement  (DOE 
EIS-0160)  and  describes  BPA's  decision 
to  proceed  with  implementation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Courts,  Project  Manager,  P.O.  Bdx 
3621.  Portland,  Oregon,  97208.  503-230- 
4503.  Information  may  also  be  obtained 
from: 
Mr.  Terence  Esvelt.  Puget  Sound  Area 

Manager,  201  Queen  Anne  Avenue 

North,  suite  400.  Seattle,  Washington, 

98109-1030.  206-553-4130. 
Mr.  Wayne  Lee,  Upper  Columbia  Area 

Manager,  Room  561,  920  West 

Riverside  Avenue.  Spokane. 

Washington.  99201.  509-353-2518. 
Mr.  Ronald  Rodewald.  Wenatchee 

District  Manager,  301  Yakima  Street. 

Room  307.  P.O.  741,  98801-6905. 

Wenatchee,  Washington,  98807-0741. 
SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  Puget  Sound  area  reaches  from 
the  Pacific  Ocean  to  the  Cascade 
Mountains  and  from  just  south  of 
Centralia.  Washington,  to  the  Canadian 
border.  A  problem  exists  on  bulk  power 
transmission  system  serving  the  Puget 
Sound  area.  At  certain  times  of  the  year, 
and  during  certain  conditions,  there  is 
more  demand  for  power  in  the  Puget 
Sound  area  than  the  transmission 
system  and  existing  generation  can 
reliably  supply.  This  high  demand, 
called  peak  demand,  occurs  during  the 
winter  months  when  unusually  cold 
weather  boosts  electricity  use  for 
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heating.  The  existing  power  system  can 
provide  enough  power  now  if  no 
emergencies  occur.  However,  during 
emergencies,  the  system  will  not  operate 
properly.  As  demand  grows,  the  system 
becomes  more  strained.  To  meet  the 
demand,  the  rate  of  growth  of  demand 
must  be  reduced  or  the  ability  to  serve 
the  demand  must  be  increased,  or  both. 

Booneville  Power  Administration, 
Puget  Sound  Power  and  Light,  Seattle 
City  Light,  Snbhmish  County  public 
Utility  District  (PUD),  and  Tacoma 
Public  Utilities  developed  and  evaluated 
potential  solutions  to  this  problem.  After 
nearly  3  years  of  technical  and 
environmental  studies  and  extensive 
public  involvement,  the  notice  of 
availability  for  BPA's  Environmental 
Impact  Statement  (EIS)  for  the  Puget 
Sound  Area  Electric  Reliability  Plan  was 
published  in  the  Federal  Register  on 
May  15, 1992. 

n.  Record  of  Decision 

Description  of  Action:  This  ROD 
documents  the  decision  to  adopt  the 
Puget  Sound  Area  Electric  Reliability 
Plan  (PSAERP).  The  ROD  presents  my 
reasons  for  choosing  the  preferred 
alternative  in  the  EIS.  The  ROD  also 
describes  my  decision  to  implement 
several  actions  in  the  plan.  To  make 
these  decisions,  I  balanced  the  projected 
environmental,  social,  and  economic 
consequences  of  the  alternatives 
described  in  the  EIS.  A  Draft 
Environmental  Impact  Statement  (DEIS) 
was  filed  with  the  Environmental 
Protection  Agency  (EPA)  on  October  25, 
1991.  A  Final  EIS  was  filed  with  EPA  on 
May  15.  Additional  details  on  public 
meetings  and  notices  are  available  in 
the  EIS. 

Authority:  The  EIS  and  the  PSAERP  were 
prepared  under  authorities  assigned  to  BPA 
in  the  following  Federal  Laws: 

National  Environmental  Policy  Act  of  1969, 
as  amended.  Public  law  91-190,  January  1. 
1970. 

Bonneville  Project  Act.  Public  Law  329, 
August  20, 1937. 

Federal  Columbia  River  Transmission 
System  Act.  Public  Law  93-454.  October  18. 
1974. 

Pacific  Northwest  Electric  Power  Planning 
and  Conservation  Act.  Public  law  96-501, 
December  5, 1980. 

The  PSAERP  was  developed  jointly  by 
BPA,  Puget  Sound  Power  and  Light. 
Seattle  City  Light,  Snohomish  County 
PUD,  and  Tacoma  Public  Utilities.  The 
PSAERP  provides  a  vehicle  to 
coordinate  utility  actions  to  correct  an 
electric  system  problem  that  exists  in 
the  Puget  Sound  basin.  The  plan  is 
designed  to  assure  electrical  system 
reliability  from  1994-2003. 


The  Puget  Sound  utilities  were 
participants  in  the  EIS  process,  and 
agree  on  the  need  for  the  actions 
described  in  the  PSAERP.  Decisions  to 
sponsor  one  or  more  of  the  actions 
called  for  in  the  plan  will  be  made 
individually  by  each  utility  following 
appropriate  decision  processes.  This 
ROD  documents  BPA's  decision  to  adopt 
the  PSAERP  and  BPA's  decision  to 
implement  certain  actions  in  the  plan. 

Affected  Plan:  The  Puget  Sound  area 
lies  in  the  northwest  comer  of  the  State 
of  Washington.  The  Puget  Sound  area  is 
bounded  by  the  Cascade  Mountains  on 
the  east,  the  Canadian  border  on  the 
north,  the  Pacific  Ocean  on  the  west, 
and  the  city  of  Centraha  on  the  south. 
Actions  proposed  in  the  PSAERP  could 
potentially  affect  the  counties  within  the 
Puget  Sound  basin,  as  well  as  counties 
east  of  the  Cascade  mountains.  Counties 
where  actions  may  occur  are:  Chelan, 
Challam,  Douglas,  Grant,  Grays  Harbor, 
Island,  Jefferson,  Lewis,  King,  Kitsap, 
Kittitas,  Mason,  Oklanogan,  Pacific, 
Pierce,  San  Juan,  Skagit,  Snohomish, 
Thurston,  Whatcom,  and  Yakima. 

Public  Involvement:  BPA  conduced  an 
extensive  public  involvement  program 
to  develop  the  DEIS  and  EIS  for  the 
PSAERP.  A  year-long  scoping  period 
defined  the  range  of  alternatives  and 
issues  to  be  addressed  in  the  DEIS.  BPA 
held  public  scoping  meetings  both  in  the 
Puget  Sound  area  and  in  Wenatchee, 
Washington.  A  Technical  Review  Group 
was  formed  to  help  define  feasible 
alternatives.  To  access  the  business 
community,  labor,  government  agencies, 
key  interest  groups,  and  others  outside 
the  utility  industry,  a  public  involvement 
group  called  the  Sounding  Board  was 
organized.  This  group  provided 
feedback,  suggestions,  and  opinions  on 
elements  of  the  plan  as  it  progressed. 
Four  newsletters  were  distributed  during 
completion  of  the  EIS.  BPA  sent  the 
DEIS  to  more  than  1000  individuals. 
Seven  public  meetings  were  held  during 
a  60-day  comment  period.  Chapter  8  of 
the  EIS  lists  public  comments  and  BPA's 
responses.  I  have  used  this  information 
to  make  my  decision.  . 

Alternatives  Considered:  The 
following  alternatives  were  considered 
in  reaching  this  decision: 

Alternative  Strategy  1 — ^Transmission 

Line. 
Alternative  Strategy  2 — ^Voltage 

Support. 
Alternative  Strategy  3 — Demand 

Reduction. 
Alternative  Strategy  4 — Combustion 

Turbines. 
No  Action  Alternative 


Each  of  the  above  alternatives  is 
composed  of  several  measures.  Chapter 
2.0  of  the  FEIS  describes  each  in  detail. 

Decision  Factors:  BPA  evaluated  the 
alternatives  using  decision  factors. 
These  factors  are  discussed  in  Chapter 
4.0  of  the  EIS  and  are  listed  below: 
Environmental  Factors 

— Land  Use 

— Natural  Environment 

— Cultural  Resources  *" 

— Aesthetics 

— Health  and  Safety 

— Socio-Economics 
Economic  Factors 

— Present  Value  of  Total  System  Costs 

— Sensitivity  to  Load  Growth 

— Near-term  Revenue  Requirements 

— Long-term  Revenue  Requirements 
Technical  Factors 

— Reliability 

— Deliverability  in  View  of  Social  and 
Political  Factors 

in.  Dedsions 

Decision  to  Adopt  the  Puget  Sound 
Area  Electric  Reliability  Plan:  I  have 
decided  that  the  Preferred  Alternative  of 
both  the  DEIS  and  the  EIS— Alternative 
Strategy  2 — presents  the  best  balance  of 
environmental,  eocnomic,  and  technical 
qualities  (see  Section  IV). 

Decision  to  Accelerate  Puget  Sound 
Conservation  Programs:  One  measure 
proposed  in  the  PSAERP  that  BPA  will 
sponsor  is  accelerated  conservation.  I 
have  authorized  an  increase  of  $3 
million  for  Puget  Sound  Area 
conservation  programs  in  fiscal  year        ' 
1992. 1  also  will  increase  conservation 
funding  in  subsequent  years  through 
BPA's  Resource  Programs  to  accomplish 
BPA's  share  of  the  accelerated 
conservation  element  in  the  PSAERP. 
BPA's  Resource  Program  and  other 
programs  will  be  discussed  at  Programs 
in  Perspective,  which  will  be  held  in  July 
1992.  BPA  conservation  staff  are 
working  with  utility  customers  to 
develop  methods  and  plans  to  achieve 
accelerated  conservation  called  for  in 
the  PSAERP.  BPA  previously  reviewed 
the  conservation  programs  proposed  for 
acceleration  in  the  PSAERP  under 
NEPA.  Acceleration  of  these  programs 
will  have  minimal  or  no  environmental 
impacts.  This  impact  is  considered  in 
the  EIS.  No  further  environmental 
review  is  planned. 

Decision  to  Implement  Voltage 
Support  1:  A  second  measure  proposed 
in  the  PSAERP  that  BPA  will  implement 
is  Voltage  Support  1.  In  Voltage  Support 
1,  electrical  devices,  called  shunt 
capacitors,  will  be  installed  within 
BPA's  Echo  Lake  Substation,  now  under 
contruction  east  of  Seattle.  Voltage 
Support  1  will  increase  east-west 
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transmission  capacity  by  600 
megawatts.  BPA's  decision  to  build  Echo 
Lake  Substation  was  based  on  a 
separate  environmental  analysis  which 
considered  the  installation  of  shunt 
capacitors  for  voltage  support.  Voltage 
Support  1  adds  additional  capacitors. 
Voltage  Support  1  will  have  minimal 
environmental  impact.  This  impact  is 
considered  in  the  EIS. 

Decision  to  Implement  Voltage 
Support  2:  BPA  will  also  sponsor  and 
implement  Voltage  Support  2.  As  in 
Voltage  Support  1.  increased  cross- 
Cascades  transfer  capabilty  results  from 
adding  electrical  devices  to  the  existing 
transmission  system.  In  Voltage  Support 
2.  devices  called  series  capacitors  will 
be  installed  within  a  new  substation 
constructed  north  of  Ellensburg. 
Washington.  This  location  is  where  four 
existing  cross-Cascade  500-kV  lines 
converge  and  share  a  common  corridor. 
The  four  500-kV  lines  will  be  looped  into 
the  bubstation  creating  eight 
operationally  independent  Une  sections. 
This  reduces  the  impact  of  a 
transmission  line  failure  because  only 
half  of  the  line  is  lost  rather  than  the 
entire  line. 

Four"Substation  sites  were  considered 
in  the  EIS.  1  have  selected  Site  3 
(identified  in  the  DEIS  and  EIS  as  the 
preferred  site)  as  the  location  for  this 
substation.  The  substation  siting  arid 
design  were  coordinated  with  adjoining 
landowners  to  minimize  visual  impact 
on  a  residence,  as  well  as  physical 
disruption  of  a  surrounding  cattle 
operation  by  the  substation's  access 
road.  The  new  substation  will  be  named 
Schultz  Substation  in  memory  of  Sol 
Schultz.  BPA's  first  Chief  Engineer. 

Environmental  impacts  predicted  to 
result  from  Schultz  Substation  are  few 
and  minor.  BPA  has  prepared  a 
mitigation  action  plan.  This  plan  defines 
specific  actions  to  be  taken  by  BPA  or 
its  construction  contractors  to  minimize 
environmental  impacts.  I  have  decided 
that,  as  a  minimum,  the  following 
mitigation  techniques  will  be  used  at 
Schultz  Substation: 
— Fill  material  brought  in  to  create  a 
level  substation  grade  will  be 
obtained  only  from  environmentally 
approved  sites. 
— Excavated  material  unsuitable  for  use 
at  the  site  will  be  disposed  of  in 
accordance  with  applicable 
regulations. 
— Construction  activity  will  be 
conducted  in  a  manner  to  minimize 
impacts  to  adjoining  properties. 
— Construction  equipment  will  be 
operated  and  maintained  to  minimize 
noise  impacts. 
— Dust  created  by  construction  will  be 
minimized. 


— BPA  will  appoint  a  public  contact 
person  who  will  respond  to  public 
concerns  during  construction. 
— Procedures  to  prevent  oil  or  gas  spills 
during  construction  equipment  fueling 
will  be  defined  in  the  construction 
contract. 
— Construction  equipment  entering  or 
departing  the  site  will  be  thoroughly 
washed  to  prevent  the  spread  of 
noxious  weeds. 
— If  archaeological  artifacts  are 
uncovered  during  construction, 
construction  will  be  halted  pending 
consultation  with  the  Washington 
Historic  Preservation  Office. 
— All  waste  materials  created  during 
construction  will  be  disposed  of  at  an 
approved  sanitary  landfill. 
— No  electrical  equipment  containing 

PCBs  will  be  installed  at  the  site. 
— To  prevent  erosion,  disturbed  soils 
will  be  seeded  following  construction. 
About  2  years  after  Schultz  Substation 
is  completed.  BPA  will  complete  an 
environmental  audit  and  appraisal  of 
the  project  to  provide  assurance  that  the 
mitigation  commitments  are  fulfilled. 

Decision  to  Begin  an  Environmental 
Impact  Statement  for  the  PSAERP 
Transmission  Line  Contingency: 
Accurately  predicting  future  events  is 
difficult,  and  uncertainties  can 
significantly  alter  the  magnitude  and 
timing  of  future  capacity  needs.  The 
PSAERP  identifies  contingency 
measures  that  would  be  undertaken  if 
greater  than  anticipated  needs  occur.  I 
have  decided  that  BPA  should  begin 
preliminary  planning  and  environmental 
studies  on  a  new  cross-Cascades 
transmission  line  so  if  conditions 
change,  the  lead-time  for  building  a  line 
will  be  shorter.  Construction  of  a  cross- 
Cascade  transmission  line  will  not  be 
undertaken  unless  neeed  is  clearly 
established.  EIS  scoping  activities  will 
start  in  late  1992  or  early  1993. 
Opportunities  for  public  involvement 
will  be  provided  throughout  the  EIS 
Process. 

IV.  Rationale  for  Decisions 

BPA,  because  of  its  unique  role  in 
regional  transmission  of  power,  took  a 
leadership  role  in  plarming,  defining 
solutions,  evaluting  alternatives,  and 
completing  environmental  studies  for 
the  PSAERP.  BPA  staff  who  were 
involved  in  conducting  the  studies  have 
explained  the  alternatives  to  me.  I  had 
an  opportunity  to  meet  with  the 
Sounding  Board  on  February  19  and 
hear  the  individual  comments  of 
members  present  at  this  meeting. 

On  the  basis  of  these  inquiries,  i  find 
Alternative  Strategy  2  to  be  clearly 
superior  to  all  other  strategies. 
Alternative  Strategy  2  ranks  first 


considering  cost  and  technical 
While  Alternative  Strategy  S'is 
environmentally  preferred.  Strategy  2 
ranks  second  with  only  slightly  greater 
predicted  environmental  impact. 
Considering  that  only  slight  differences 
in  impact  are  predicted  between 
Alternative  Strategy  2  and  the 
environmentally  preferred  strategy, 
economic  and  technical  factors 
influenced  my  decision  to  select 
Alternative  Strategy  2.  The  No  Action 
Alternative  does  not  meet  BPA's 
established  reliability  standards  which 
were  last  updated  in  1989  after  customer 
and  public  reviews.  Public  comments  on 
the  DEIS  supported  taking  action  to 
maintain  reliability  of  the  power  system. 
High  health  and  safety  impacts  and 
socio-economic  impacts  are  attributed  in 
the  no  action  alternative  and  it  is  the 
lowest  ranked. 

My  decision  to  increase  conservation 
funding  in  1992  was  based  on  three 
considerations:  strong  pubUc  support, 
the  economic  value  of  conservation 
investments,  and  the  minimal 
environmental  impact  of  conservation 
programs. 

I  decided  to  proceed  with  both 
Voltage  Support  1  and  2,  as  they  are  cost 
effective  and  create  low  environmental 
impacts.  Both  measures  make  more 
efficient  and  effective  use  of  existing 
BPA  transmission  Unes.  I  find  strong 
public  support  for  these  actions  in  the 
comments  received  on  the  DEIS,  another 
reason  to  proceed  with  implementation. 

My  rationale  to  begin  an 
Environmental  Impact  Statement  for  a 
new  cross-Cascades  transmission  Une  is 
based  on  several  factors.  The  EIS 
(Section  1.4.6)  identifies  a  list  of  future 
events  that,  if  they  occur,  would 
significantly  increase  demands  on  the 
cross-Cascades  transmission  system.  To 
provide  flexibility  to  respond  to  such 
events  and  reduce  the  lead-time  for 
building  a  line,  the  PSAERP 
recommends  completing  planning, 
environmental,  and  permit  work  on  a 
new  cross-Cascades  transmission  line.  I 
support  the  PSAERP's  concept  of 
providing  the  flexibility  to  meet  greater 
than  anticipated  capacity  needs.  A  new 
cross-Cascades  transmission  line  would 
provide  ample  capacity  to  meet  greater 
than  anticipated  demands  or  other 
uncertainties. 

BPA's  traditional  role  and  authorities 
to  provide  transmission  services  are 
well  established  in  the  region.  It  is 
appropriate  that  BPA  take  a  leadership 
role  in  planning  an  environmental 
analysis  of  the  contingency  line.  As  no 
adverse  environmental  impacts  would 
result  from  environmental  studies,  and 
since  the  cost  of  these  studies  is 


Federal  Register  /  Vol.  57.  No.  123  /  Thursday,  June  25.  1992  /  Notices 28513 


relatively  small,  especially  compared 
with  the  benefits  if  a  line  is  needed.  1 
authorized  BPA  staff  to  begin  work  on 
an  environmental  impact  statement  for  a 
new  cross-Cascades  transmission  line.  I 
anticipate  that  this  work  will  be  a 
cooperative  effort  among  BPA.  Paget 
Sound  utilities,  involved  Federal 
agencies.  State  and  county 
organizations,  environmental  groups, 
and  interested  private  citizens. 

I  will  not  make  a  decision  to  proceed 
with  construction  of  the  transmission 
line  until  need  is  clearly  established, 
and  unless  a  separate  EIS  and  ROD  for 
such  a  line  have  been  completed. 

V.  Implementation 

Implementation  of  decisions  is 
planned  as  follows: 

Accelerate  Puget  Sound  Conservation 

Programs 1992  to  2003 

Completion  of  Voltage  Support  1  (Echo 

L.ake  Capacitors).- Fall  1993 

Voltage  Support  2: 

Begin  Site  Development Summer  1992 

Energize  Substation Fall  1994 

Prepare  EIS  On  cross-Cascades  Transmission 

Line  Contingency: 

Begin  Scoping Late  1992  or  early  1993 

Complete  Final  EIS 1996 

Issued  in  Portland.  Oregon  on  June  16. 1992. 
RandaU  W.  Hardy. 

Administrator 

|FR  Doc.  92-14988  Filed  6-24-92:  8:45  am] 

BILUNG  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  J|O92-07222T  Texas-S6| 

I 
Texas;  NGPA  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

June  19, 1992 

Take  notice  that  on  June  15. 1992.  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-reference  notice  of 
determination  pursuant  to  §  271.703(c)(3) 
of  the  Commission's  regulations,  that  the 
Upper  Cretaceous  Austin  Chalk 
Formation  in  portions  of  Brazos  and 
Burleson  Counties,  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  contains  approximately 
22,170  acres  and  includes  all  or  part  of 
the  following  surveys: 


Survey 


P.  Singleton.. 

J.  Chance 

H  Koontz 


Abstract 


Survey 

Abstract 

J  Fisher..- _ _ „ 

J  MHhcan ... 



A-23 
A-41 

R  Millican 

„ 

A-42 

W.  Sutherland 

W.  Devers _ 

- 

A-55 
A-14 

A-56 

A-9 

A-164 


The  notice  of  determination  also 
contains  Texas'  fmdings  that  the 
referenced  portion  of  the  Upper 
Cretaceous  Austin  Chalk  Formation 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casliell, 
Secretary. 
[FR  Doc.  92-14906  Filed  6-24-92:  8:45amj 

BILUNG  CODE  6717-01-W 


[Docket  No.  RS92-28-000] 

Algonquin  Gas  Transmission  Co.; 
Conference 

June  19. 1992. 

Take  notice  that  on  June  26. 1992.  a 
Conference  will  be  convened  in  the 
captioned  restructuring  docket.  This 
conference  is  being  convened  to  discuss 
Algonquin  Gas  Transmission  Company's 
(Algonquin)  proposed  Order  No.  636 
compliance  filing  and  rates  and  to 
discuss  issues  raised  by  Algonquin's 
draft  compliance  fihng,  which  was 
circulated  to  all  parties  on  June  11  and 
12,1992. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street,  NE.. 
Hearing  Room  #6.  Washington.  DC.  The 
conference  will  begin  at  10  a.m.  on  June 
26, 1992.  All  interested  parties  are 
invited  to  attend.  Attendance  at  the 
conference  however,  will  not  confer 
party  status.  For  additional  information, 
interested  parties  can  call  Rebecca  S. 
Haney  at  (617)  560-1376  or  David  T. 
Andril  at  (202)  639-654^ 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  92-14908  Filed  6-24-92:  8:45  am| 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP91-188-000) 

El  Paso  Natural  Gas  Co.;  Informal 
Settlement  Conference 

June  19. 1992. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Friday.  June  26. 1992  at  10 
a.m.  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street. 
NE.,  Washington.  DC  20426,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR  ^ 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b)  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Mollis  J.  Alpert  at  (202)  208-0783. 
or  William  J.  Collins  at  (202)  308-0248. 
Lois  D.  CashetL 
Secretary. 
[FR  Doc.  92-14907  Filed  6-24-92;  8:45  am] 

BILUNG  CODE  6717-01-M      *  • 


Office  of  Fossil  Energy 

(FE  Docket  No.  91-45-NG] 

Western  Gas  Marketing  USA  Ltd., 
Order  Granting  Long-Term 
Auttiorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  authorizing 
Western  Gas  Marketing  USA  Ltd.  to 
import  from  Canada  up  to  25.000  Mcf  per 
day  of  natural  gas  beginning  on  June  19. 
1992  through  October  31.  2001.     - 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  D.C..  June  19, 1992. 
Charles  F.  Vacek. 

Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

|FR  Doc.  92-14991  Filed  &-24-«2;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4143-1] 

Air  Pollution  Control;  PropoMd 
Actions  on  Clean  Act  Grant  to 
Jacksonville,  FL 

AGCNCY:  Environmental  Protection 
Agency.                                                      ^ 
ACTION:  Solicitation  of  comments; 
'■pportunity  for  pablic  hearing. 

r^ijMMAflY:  This  notice  announces  that 
the  City  of  Jacksonville,  Florida  has 
requested  that  EPA  judge  specific 
reductions  in  oon-federal  matching 
funds  as  non-selective  with  regard  to  the 
provisions  of  section  105(c)  of  the  Clean 
Air  Act  (CAA).  EPA  solicits  public 
comment  on  this  proposal,  and 
announces  the  opportunity  for  a  public 
hearing. 

DATES:  Comments  must  be  received  by 
EPA  Region  IV  July  27. 1992. 
addresses:  Written  comments  and/or 
request  for  hearing  should  be  addressed 
to  William  H.  McBride,  EPA  Region  IV. 
Grants.  LAG  and  Audits  Management 
Section  (see  Region  IV  address  below). 
Copies  of  the  information  submitted  by 
the  City  of  Jacksonville  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 
Region  IV,  Grants,  lAG  and  Audits 
Management  Section,  345  Courtland 
Street,  NE.,  Atlanta,  Georgia  30365. 
City  of  Jacksonville,  Regulatory  and 
Environmental  Services  Department. 
Air  Quality  Division,  421  West  Church 
Street,  suite  412,  Jacksonville.  Florida 
32202-4111. 
FOR  FURTHER  INFOMtATION  CONTACT 
William  H.  McBride.  EPA  Region  IV. 
Grants,  lAG  and  Management  Section  at 
the  address  listed  above  or  call  (404) 
347-2200. 
SUPPLEMENTARY  INFORMATION: 

Background 

EPA  provides  financial  assistance  to 
the  Regulatory  and  Environmental 
Services  Department  Air  Quality 
Division  for  operation  of  its  Air 
Pollution  Control  program  through  an 
annual  cooperative  agreement  EPA 
awards  the  cooperative  agreement 
pursuant  to  section  105  of  the  CAA  (42 
U.S.C  7405).  Section  105(c)  contains  the 
following  criteria: 

"(C)  Maintenance  of  Effort— (1)  No 
agency  shall  receive  any  grant  under 
this  section  during  any  fiscal  year  when 
its  expenditures  of  non-federal  funds  for 
lecurrent  expenditures  for  air  pollution 
control  programs  will  be  less  than  its 
expenditures  were  for  such  programs 


during  the  preceding  fiscal  year.  In  order 
for  the  Administrator  to  award  grants 
under  this  section  in  a  timely  manner 
each  fiscal  year,  the  Administrator  shall 
compare  an  agency's  prospective 
expenditure  level  to  that  of  its  second 
preceding  fiscal  year.  The  Administrator 
shall  revise  the  current  regulations 
which  define  applicable  nonrecurrent 
and  recurrent  expenditures,  and  in  so 
doing,  give  due  consideration  to 
exempting  an  agency  from  the 
limitations  of  this  paragraph  and 
subsection  (a)  due  to  periodic  increases 
experienced  by  that  agency,  from  time 
to  time,  in  its  aimual  expenditures  for 
purposes  acceptable  to  the 
Administrator  for  that  fiscal  year.  (2) 
The  Administrator  may  still  award  a 
grant  to  an  agency  not  meeting  the 
requirements  of  paragraph  (1)  of  this 
subsection  if  the  Administrator,  after 
notice  and  opportunity  for  pubUc 
hearing,  determines  that  a  reduction  in 
the  expenditures  is  attributable  to  a 
non-selective  reduction  in  the 
expenditures  in  the  programs  of  all 
Executive  branch  agencies  of  the 
applicable  unit  of  Government.  No 
agency  shall  receive  any  grant  under 
this  section  with  respect  to  the 
maintenance  of  a  program  for  the 
prevention  and  control  of  air  pollution 
unless  the  Administrator  is  satisfied  that 
such  a  grant  will  be  so  used  to 
supplement  and,  to  other  non-federal 
funds.  No  grants  shall  be  made  under 
this  section  until  the  Administrator  has 
consulted  with  the  appropriate  official 
as  designated  by  the  Governor  or 
Governors  of  the  State  or  States 

On  March  10. 1992,  the  City  of 
Jacksonville,  Florida,  in  the  context  of 
section  105(c)  of  the  CAA  and 
appropriate  federal  regulations  (40  CFR 
35.210).  requested  that  EPA  consider 
certain  non-federal  funding  reductions 
as  non-selective.  That  request  is  part  of 
the  technical  support  document  (TSD) 
for  this  notice.  If  EPA  were  to 
disapprove  the  request  regarding  non- 
selective funding  reductions  and  to 
determine  Jacksonville  ineligible  for 
assistance  under  section  105  of  the 
CAA,  the  City  would  be  required  to 
return  assistance  funds  for  which  they 
were  then  not  eligible. 

Jacksonville's  request  for  the  non- 
federal funding  reduction  to  be 
considered  non-selective  is  based  on  a 
non-selective  abolishment  of  vacancies 
throughout  the  Executive  branch  of  the 
City  government  The  informaticm 
submitted  in  the  March  10. 1992,  request 
indicates  that  for  those  departments 
under  the  direct  control  of  the  Mayor's 
Office,  there  was  an  average  loss  in 
positions  of  6.4%.  There  were  only  two 


departments  for  which  there  were 
increases,  the  Planning  Department  and 
Law  Enforcement.  The  Plannmg 
Department  was  required  by  State 
mandate  to  develop  and  implement  a 
growth  plan  concerning  all  aspects  of 
community  development  through  the 
year  2010.  The  City  of  Jacksonville  has 
indicted  that  significant  penalties  and 
sanctions  would  have  been  applied  by 
the  State  of  Florida  for  failure  to 
continue  development  of  this  plan.  The 
other  department  with  an  increase  was 
the  Department  of  Law  Enforcement 
with  a  small  increase  of  0.05%.  One 
department  of  the  City  sustained  a 
reduction  in  force  of  59.65%  (Housing 
and  Urban  Development).  The  Mayor's 
Office  was  reduced  in  force  by  48.39%. 

The  Regulatory  and  Environmental 
Department,  where  the  Air  Pollution 
Control  functions  reside,  was,  reduced 
by  9.04%.  This  reduction  resulted  in  the 
short  fall  of  $47,333  of  local  funding 
(non-federal)  for  the  fiscal  year  of  1991. 
This  amount  represents  approximately 
3.5%  of  the  non-federal  FY  90 
expenditures.  For  FY  92.  when  the  full 
effect  of  the  elimination  of  vacancies 
will  be  felt  the  reduction  in  non-federal 
expenditures  is  projected  to  be  $97,495, 
or  6.7%  of  the  FY  90  non-federal 
expenditures.  This  reduction,  as 
indicated  above,  results  from  the 
abolishment  of  vacancies  within  the 
department  This  type  of  spending 
reduction  is  extremely  difficult  to  make 
equitable  across  all  departments,  since 
the  percentage  of  vacancies  varies  from 
department  to  department  at  any  one 
time. 

Action 

Based  upon  the  above  discussion  and 
the  information  submitted  by  the  City  of 
Jacksonville.  EPA  proposes  to  approve 
Jacksonville's  request  for  EPA  to 
consider  the  FY  91  and  92  reductions  in 
non-federal  funding  of  their  air  pollution 
control  program  as  non-selective.  Since, 
based  on  program  evaluations,  there  has 
not  been  a  reduction  in  the  effectiveness 
of  the  air  pollution  control  program  in 
the  City  of  Jacksonville,  and  since  the 
reductions  appear  to  have  been  non- 
selective (while  not  equitable,  since 
vacancies  were  not  equally  distributed), 
EPA  is  proposing  to  fund  the  City  of 
Jacksonville's  FY  92  section  105  grant 
conditionally. 

The  condition  being  that  no 
substantive  public  comments  are 
received  concerning  this  action  which 
indicate  that  the  FY  91  and  FY  92 
reductions  were  other  than  non- 
selective. In  addition,  the  City  of 
Jacksonville  must,  as  a  condition  of  their 
FY  92  award,  demonstrate  that  the 
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commitments  made  in  their  FY  92 
workplan  have  been  met. 

Invitation  to  Comment,  Opportunity  for 
Public  Hearing 

Any  person  who  desires  to  comment 
on  this  intended  action  or  requests  a 
public  hearing  may  do  so  by  writing  to 
the  contact  person  listed  above. 
Comments  must  be  received  on  or 
before  July  27, 1992. 

A  public  hearirlg  will  be  held  if  (and 
only  if)  a  request  for  a  public  hearing  is 
received  at  the  EPA  office  listed  above 
by  July  27, 1992.  The  purpose  of  such  a 
hearing  would  be  to  take  testimony  as  to 
whether  the  reduction  in  expenditures 
for  the  City  of  Jacksonville  air  program 
is  or  is  not  attributable  to  a  non- 
selective reduction  in  expenditures. 

It  is  suggested  that  anyone  wishing  to 
verify  whether  the  public  hearing  is  to 
be  held  should  call  the  EPA  office  listed 
above.  A  shorter  notice  period  is  being 
employed  for  this  action  August  10. 1992 
so  the  City  of  Jacksonville  will  be  aware 
of  EPA's  final  decision  on  the  reduction. 

Authority:  42  U.S.C.  7405. 
Patrick  M.  Toliin, 
Acting,  Regional  Administrator 
|FR  Doc.  92-14644  Filed  6-24-92;  8:45  am) 

BIUJNG  COOC  6S«0-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  noncommercial 
educational  PM  station: 


Applicant,  city  and 
state    ' 

File  No. 

MM    ' 

docket 
No. 

A  Carnegie-Mellon 

BPED- 

92-132 

Student 

89110eMA 

Government 

Corporation: 

Pittsburgh.  PA 

(Seeking  a  maiof 

change  for  Station 

■ 

WRCT  (FM). 

Channel  202A). 

B  He's  Alive, 

BPED- 

Incorporated: 

900606MC 

Murrysville,  PA 

(Seeking  a  new 

station,  Channel 

201A). 

• 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 


entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Environmental  Impact.  A-B 

1. 307(b) — Noncommercial  Educational,  A- 
B 

2.  Contingent  Comparative — 
Noncommercial  Educational  FM,  A-B 

3.  Ultimate.  A-B 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230),  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  Downtown  Copy 
Center,  room  246, 1919  M  Street,  NW., 
Washington.  DC  20554  (telephone  (202)- 
659-8657). 
W.  Ian  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
[FR  Doc.  92-15009  Filed  6-24-92;  8:45  am) 

BIIXING  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Port  Auttiority  of  New  York  et  al.; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200674. 

Title:  Port  Authority  of  New  York  and 
New  Jersey/SAFBank  Co.  Terminal 
Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  ("Port").  SAFBank  Co. 
("Carrier"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  the  Carrier  $20  per 
import  and  $40  per  export  container 
with  cargo,  loaded  or  unloaded  at  the 


Port  and  shipped  by  rail  to  or  from  ports 
more  than  260  miles  from  the  Port. 

Agreement  No.:  224-200675. 

Title:  Port  of  New  York  and  New 
Jersey  and  Cho  Yang  Shipping  Co., 
Container  Incentive  Agreement. 

Parties:  The  Pert  of  New  York  and 
New  Jersey  ("Port"),  Cho  Yang  Shipping 
Co.  ("Cho"). 

Synopsis:  The  Agreement  provides  for 
the  Port  to  make  incentive  payments  to 
Cho  for  each  container  shipped  by  rail 
to  or  from  points  more  than  260  miles 
from  the  port.  The  Agreement  will 
terminate  no  later  than  December  31, 
1992. 

Dated:  )une  18. 1992. 
By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C  Polking. 

Secretary. 

(FR  Doc.  92-14893  Filed  6-24-92:  8:45  am) 

BIUJNG  CODE  673(M>1-M 


Agreentent(s)  Filed;  City  of  Oakland 
("Port"),  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  11  L  Street.  NW.. 
room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No:  224-010974-009. 

Title:  Port  of  Oakland/International 
Transportation  Services  Terminal 
Agreement. 

Parties:  City  of  Oakland  ("Port"). 
International  Transporation  Services. 
Inc.  ("ITS"). 

Synopsis:  The  amendment  increases 
the  amount  which  the  Port  will 
reimburse  ITS  for  improvements  made 
to  the  premises  utilized  by  ITS  in  the 
Port's  Outer  Harbor  Terminal  Area. 

Dated:  June  19. 1992.  - 
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By  Order  of  the  Federal  Maritime 
Commiasior>. 
|oseph  C.  Polking. 

Secretary. 

|FR  Doc.  92-14926  Filed  6-24-92;  a45  ara| 

BILLING  CODE  (730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportalton;  Issuance  of  Certificate 
(Performance)  ^  ^""^w 

Notice  is  hereby  given  that  the 
f  jllowing  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Public  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Commodore  Cruise  Line  Ltd,  800 
Douglas  Road,  Coral  Gables, 
Florida  33134. 
Vessel:  Crown  Monarch. 

Dated;  June  19. 1992. 
foseph  C.  Polking, 

Secretary: 

|FR  Doc.  92-14897  Filed  6-24-92;  8:45  am) 

BILLING  CODE  6730-01-M 


Security  for  the  Protectton  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  rncurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  IssuarKe  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Vpyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Commodore  Cruise  Line  Ltd,  Crown 
Cruise  Line  Inc.  S.A.  and  Cruceros 
de  Valencia  S.A.,  800  Douglas  Road. 
Coral  Gables,  Florida  33134. 
Vessel:  Crown  Monarch 

Dated:  June  19, 1992. 
Joseph  C.  Polking. 
Secretary. 
,FR  Doc.  92-14899  Filed  6-24-92;  &45  am) 

BILLING  CODE  673(M)1-M 


FEDERAL  RESERVE  SYSTEM 


Robert  B.  Dunkin,  et  al4  Change  in 
Bank  Control  Notk:es;  Acqulsitkins  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
rth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  15, 1992. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

7.  Robert  B.  Dunkin,  Harlingen,  Texas: 
to  acquire  an  additional  10  percent,  for  a 
total  of  19.12  percent,  and  Cecil  R. 
Simmons,  San  Benito.  Texas,  to  acquire 
an  additional  10  percent,  for  a  total  of 
15.76  percent,  of  the  voting  shares  of 
First  San  Benito  Bancshares,  Inc.,  San 
Benito,  Texas,  and  thereby  indirectly 
acquire  First  National  Bank  of 
San  Benito,  San  Benito,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  19, 1992. 
fennifer ).  (ohnson, 
Associate  Secretary  of  the  Board. 
(PR  Doc.  92-14932  Filed  6-24-92;  8:45  ami 

BILLING  CODE  6210-OV.F 


The  Highland  Bancorporation,  Inc., 
et  al.;  Applications  to  Engage  de  novo 
in  Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  eithpr  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal- 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decrbased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  20. 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  The  Highland  Bancorporation,  Inc., 
Minneapolis,  Minnesota;  to  engage  de 
novo  in  the  activity  of  making  loans  to 
its  controlling  shareholder  or 
shareholders,  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

2.  Security  Northwest  Bancorporation, 
Inc.,  Minneapolis,  Minnesota;  to  engage 
de  novo  in  the  activity  of  making  loans 
to  its  controlling  shareholder  or 
shareholders,  pursuant  to  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  19, 1992. 
(ennifer  (.  fohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  92-14930  Filed  6-24-92;  8:45  am| 

BILUNG  COOE  6210-01-f 


Norwest  Corporation;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition  of 
Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
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company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appUed  under  S 
225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
Identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  20. 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
MinneapoUs,  Minnesota  55480: 

1.  Nonvest  Corporation,  Minneapolis, 
Miimesota;  to  acquire  100  percent  of  the 
voting  shares  of  United  Bancshares.  Inc., 
Lincoln,  Nebraska,  and  thereby 
indirectly  acquire  Vistar  Bank.  Lincoln, 
Nebraska. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Vistar  Financial,  Inc.,  Lincoln,  Nebraska, 
and  thereby  engage  in  making  and 
servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  19. 1992. 
Jennifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-14931  Filed  6-24-92;  8:45  am] 
BILUNO  CODE  6210-01-F 


Southwest  Bancorp,  Inc^  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  speciHcally 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  20, 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Southwest  Bancorp,  Inc.,  Worth, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  SC  Bancorp,  Inc., 
Worth,  Illinois,  and  thereby  indirectly 
acquire  The  Sun  City  Bank,  Sun  City, 
Arizona.  In  connection  with  this 
application,  SC  Bancorp,  Inc.  has 
applied  to  become  a  bank  holding 
company  by  acquiring  The  Sun  City 
Bank. 

B.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Simmer.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  The  Lauderdale  County 
Bancshares,  Inc.,  Halls,  Tennessee;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Lauderdale  County  Bank, 
Halls,  Tennessee. 


C.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  New  Mexico  National  Financial 
Incorporated,  Roswell,  New  Mexico;  to 
become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Western  Bancshares  of  Truth  or 
Consequences,  Inc..  Truth  or 
Consequences,  New  Mexico,  and 
thereby  indirectly  acquire  Firstbank  of 
Truth  or  Consequences,  Truth  or 
Consequences,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  19. 1992. 

Jennifer  J.  Joimson, 

Associate  Secretary  of  the  Board. 

[FR  Doa  92-14929  Filed  &-24-92:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

[Announcement  Number  307] 

Availability  of  Funds  for  Fiscal  Year 
1993;  Breast  and  Cervical  Cancer 
Education  for  Primary  Care  Providers 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
anticipates  the  availability  of  funds  in 
fiscal  year  (FY)  1993  for  competing 
cooperative  agreements  to  develop  and 
disseminate  breast  and  cervical  cancer 
primary  care  provider  education 
programs. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention  ^ 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  cancer. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Autliority:  This  program  is  authorized 
under  sections  301(8)  (42  U.S.C.  241(a)]  and 
1507  (42  U.SC.  300n-3j  of  the  Public  Health 
Ser\'ice  Act.  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  national 
professional  associations  of  health  care 
providers.  A  substantial  proportion  of 
the  membership  of  these  associations 
must  be  primary  health  care  providers. 
Limited  competition  is  justified  tuider 
this  program  because  the  need  for  broad 
and  effective  dissemination  of  programs 
and  information  requires  organizations 
with  the  capacity  and  experience  to 
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inQuence  the  practice  behavior  of  their 
constituency  regarding  screening  and 
follow-up  for  breast  and  cervical  cancer. 

Availability  of  Foods 

It  is  anticipated  that  approximately 
$400,000  will  be  available  in  FY  1993  to 
fund  approximately  2  awards.  It  is 
expected  that  the  average  award  will  be 
$200,000  ranging  from  $175,000  to 
$225,000.  It  is  expected  the  awards  will 
begin  on  or  about  November  1, 1992,  and 
are  usually  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to  3 
years.  Funding  estimates  may  vary  and 
are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  an  acceptable 
application,  satisfactory'  performance, 
and  the  availability  of  funds. 

Funds  will  not  be  awarded  for  the 
purchase  or  lease  of  land  or  buildings, 
for  the  construction  of  a  facility,  or  the 
renovation  of  existing  space.  The 
purchase  of  equipment  is  discouraged 
but  will  be  considered  for  approval  if 
justified  on  the  basis  of  being  essential 
to  the  program  and  not  available  from 
any  other  source.  Cooperative 
agreement  funds  shall  not  be  used  for 
the  delivery  of  clinical/therapeutic 
services. 

Purpose 

The  purpose  of  this  program  is  to 
enter  into  collaborative  relationships 
with  up  to  four  national  professional 
primary  care  provider  organizations  to 
support  the  development  of  effective 
provider  education  programs  and  the 
dissemination  of  these  programs  to  their 
membership.  Breast  and  cervical  cancer 
screening  are  the  activities  targeted 
under  this  program,  but  may  occur  under 
the  auspices  of  a  more  comprehensive 
prevention  program,  such  as  the 
national  prevention  services  campaign. 
"Put  Prevention  into  Practice".  The 
objective  of  these  cooperative 
agreements  will  be  to  assure  that 
women  are  screened  at  appropriate 
intervals,  that  screening  tests  are 
performed  optimally,  and  that  women 
with  abnormal  results  receive 
appropriate  diagnostic  follow-up  and 
treatment  through  the  development  and 
dissemination  of  educational  programs 
for  primary  care  providers.  In  addition, 
the  organizations  will  work  as  a 
consortium  with  Federal  and  voluntary 
partners  to  develop  long-term  strategies 
for  promoting  optimal  primary  care 
provider  performance  related  to  the 
early  detection  of  breast  and  cervical 
cancer  at  the  national,  state,  and  local 
levels. 


Program  Requirements 

In  conducting  activities  to  achieve  the 
prupose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Utilize  organizational  constituents 
to  formulate  a  plan  that  describes  the 
development,  implementation, 
evaluation,  and  dissemination  of  a 
program  designed  to  enhance  the 
practice  of  breast  and  cervical  cancer 
early  detection  and  control.  Any  of  the 
following  outcomes  may  be  addressed 
as  they  relate  to  breast  and  cervical 
cancer  screening,  diagnosis,  and  follow- 
up: 

a.  Increased  provider  knowledge. 

b.  Increased  provider  adherence  to 
screening  guidelines. 

c.  Increased  provider  skill  in 
performing  screening  tests.  (Year  01) 

2.  Develop,  or  evaluate  existing,  office 
reminder  and  tracking  systems  to 
facilitate  screening,  and  follow-up.  (Year 
01) 

3.  Participate  with  CDC  and  other 
professional.  Federal,  and  voluntary 
organizations  in  2-3  consortium 
meetings  during  each  budget  period  to 
im.plement  programmatic  objectives. 
(Years  01-03) 

4.  Establish  specific,  measurable,  and 
realistic  program  objectives  at  national, 
state,  and  local  levels  to  increase  the 
number  of  primary  care  providers  who 
adhere  to  guidelines  for  breast  and 
cervical  cancer  screening.  (Year  01) 

5.  Implement  and  assess  the  program 
on  a  national  basis  utilizing  a  widely 
disseminated  strategy  (i.e.,  national 
conference,  journal  publication,  etc.) 
(Year  02) 

6.  Assess  progress  in  achievement  of 
program  objectives  through  a  well 
designed  evaluation  plan  which 
addresses  each  component  of  the 
program.  (Years  01-03) 

7.  Assist  CDC  in  the  identification  of 
strategies  for  implementation  of  the 
program  at  state  and  local  levels.  (Years 
02-03) 

8.  Identify  and  submit  pertinent 
programmatic  information  for 
incorporation  into  a  computerized 
database  of  health  information  and 
health  promotion  resources  (Combined 
Health  Information  Database  (CHID)). 
(Years  02-03) 

9.  Develop  and  utilize  a  dissemination 
strategy  for  the  sharing  of  information 
related  to  breast  and  cervical  cancer 
provider  education  with  other 
professional  and  health  care 
organizations.  (Year  03) 


B.  Centers  for  Disease  Control 
Activities 

1.  Collaborate  with  recipients  in  the 
development  of  meeting  agendas  and 
convene  personnel  from  all  recipient 
organizations  for  regular  meetings  to 
review  program  activities. 

2.  Collaborate  with  the  recipients  in 
the  development,  implementation  and 
delivery  of  breast  and  cervical  cancer 
provider  education  programs. 

3.  Collaborate  with  recipients  in  the 
development  of  office  reminder  systems 
for  breast  and  cervical  cancer  screening. 

4.  Collaborate  in  the  evaluation  of 
program  activities,  and  the  analysis  of 
program  direction,  and  provide 
consultation  in  the  redirection  of 
activities  as  necessary. 

5.  Periodically  update  information 
about  provider  and  public  knowledge, 
attitudes,  and  practices  regarding  early 
detection  and  control  of  breast  and 
cervical  cancer. 

Evaluation  Criteria 

The  initial  application  will  be 
reviewed  and  evaluated  based  upon  the 
following  criteria: 

A.  A  clear  and  succinct  statement  of 
the  purpose  and  objectives  of  the  project 
in  the  applicant's  own  words  to 
demonstrate  an  understanding  of  the 
intent  of  the  Recipient  Activities.  (10 
points) 

B.  Extent  to  which  the  applicant 
demonstrates  knowledge  and 
understanding  of  the  provider  education 
resources  currently  available.  (15  points) 

C.  A  statement  of  the  applicant's 
demonstrated  ability  to  disseminate 
information  and  influence  the 
professional  practice  of  its  members.  (20 
points) 

D.  The  qualifications  and 
appropriateness  of  proposed  personnel 
and  the  adequacy  of  proposed  time 
allocations  of  personnel  to  accomplish 
the  program  activities.  (15  points) 

E.  The  stated  purpose  of  the 
cooperative  agreement  and  the  quality 
and  feasibihty  of  the  proposed  program 
activities  for  achieving  the  objectives. 
(20  points) 

F.  The  quality  of  the  applicant's 
evaluation  plan  for  monitoring  progress 
toward  the  achievement  of  program 
activities  and  objectives.  (20  points) 

G.  The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds.  (Not  weighted) 

Executive  Order  12372  Review 

Applications  are  not  subject  to 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 
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Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act. 

Application  Submission  and  Deadline 

The  orginal  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Edwin  L.  Dixon,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NE.. 
room  300.  Mailstop  E-14,  Atlanta. 
Georgia  30306.  on  or  before  September  1. 
1992. 

A.  Deadline 

Apphcations  will  be  considered  to 
meet  the  deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.) 

B.  Late  Applications 

Applications  which  do  not  meet  the 
above  criteria  in  A.l.  or  A.2.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  apphcant. 

Where  to  Obtain  Additional  Infonnation 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Gordon  R.  Clapp, 
Grants  Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NE.. 
room  300.  Atlanta,  Georgia  30305.  (404) 
842-6508.  Programmatic  technical 
assistance  may  be  obtained  from 
Rosemarie  Mclntyre.  R.N.,  M.S..  Health 
Promotion  and  Training  Branch. 
Division  of  Cancer  Prevention  and 
Control.  Mailstop  K-52.  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion.  Centers  for  Disease 
Control,  Atlanta,  Georgia  30333.  (404) 
488-5496. 


Please  refer  to  Announcement 
Number  307  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report  Stock  No.  017-011-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-9325,  (Telephone 
(202)  78^3238). 

Dated:  June  la  1992. 
Robert  L  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control. 
|FR  Doc.  92-14938  Filed  6-24-92;  8:45  am) 
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Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Public  Health  Service.  HHS. 
action:  Notice. 

summary:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  fttjgram"),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act,  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACr 
For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk.  United 
States  Claims  Court.  717  Madison  Place. 
NW..  Washington.  DC  20005.  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service's  role  in  the  Program, 
contact  the  Administrator.  Vaccine 
Injury  Compensation  Program.  6001 
Montrose  Road,  room  702.  Rockville.  MD 
20852.  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  4  U.S.C.  300aa-10  et 
seq.  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is        ^ 


named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for.  and  amount  of. 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childh.ood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurence  of  the  first 
symptom  or  manifestation  of  onset  or  of 
significant  aggravation  after  vaccine 
administration.  Compensation  may  also 
be  awarded  for  conditions  not  listed  in 
the  Table  and  for  conditions  that  are 
manifested  after  the  time  periods 
specified  in  the  Table,  but  only  if  the 
petitioner  shows  that  the  condition  was 
caused  by  one  of  the  listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  partial  list  of  peitions 
received  by  PHS  on  October  1. 1990. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  whjch  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
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described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
dioosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Qerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "FOW  further  mFOM/umOM 
CONTACT"),  with  a  copy  to  PHS 
addressed  to  Director.  Bureau  of  Health 
Professions.  5600  Fishers  Lane,  room  8- 
05.  Rockville,  MD  20857.  The  Courfs 
caption  [Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  33  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Darlene  Taylor  on  behalf  of  Crystal 
Legere.  Brownsville.  Texas.  Gaims  Court 
Number  90-2626  V. 

2.  Rock  Gentry  on  behalf  of  Kayla  Gentry. 
Deceased.  Amarillo,  Texas.  Claiins  Court 
Number  90-2627  V. 

3.  Mable  Watson  on  behalf  of  jason 
Watson,  Houston,  Texas.  Claims  Court 
Number  90-2628  V. 

4. 1.  G.  Smith  on  behalf  of  Betty  Smith, 
Houston,  Texas.  Claims  Court  Number  90- 
2629  V. 

5.  Mark  Stanton  on  behalf  of  Nicole 
Stanton.  Austin.  Texas,  Claims  Court  Number 
90-2630  V. 

6.  lose  Rodrigues  on  behalf  of  Natalie 
Rodrigues.  San  Antonio,  Texas,  Claims  Court 
Number  90-2631  V. 

7.  Brenda  Winters  on  behalf  of  Erin  Kirig, 
Bay  City,  Texas.  Claims  Court  Number  90- 
2632  V. 

8.  James  Dale  McFarland  on  behalf  of 
James  Brent  McFarland,  Portland,  Texas. 
Claims  Court  Number  90-2633  V. 

9.  Pamela  Eaden  on  behalf  of  Lamarcus 
Eaden,  Houston,  Texas,  Claims  Court 
Number  90-2634  V. 

10.  Norma  Fuller  on  behalf  of  Scott  Fuller, 
Kingsville,  Texas,  Claims  Court  Number  90- 
2635  V. 

ll.Verdell  Cooper  on  behalf  of  Roosevelt 
Berry  III,  Houston,  Texas,  Claims  Court 
Number  90-2636  V. 

12.  Charles  Coley  on  behalf  of  Candon 
Coley,  Smilhsville.  North  Carolina.  Claims 
Court  Number  90-2637  V. 

13.  Dana  Kaskel  on  behalf  of  Paul  Kaskel. 
New  Rochelle,  New  York.  Claims  Court 
Number  90-2638  V. 

14.  Riley  Blanton  on  behalf  of  Jessica 
Blanton,  Deceased,  Houston,  Texas.  Claims 
Court  Number  90-2639  V. 

15.  Sandra  Synder  on  behalf  of  James 
McKenzie-Shepard.  Deceased  Mount  Rainier 
Maryland.  Claims  Court  Number  90-2640  V. 

16.  Stanley  Oak  on  behalf  of  Michelle  Oak, 
Buffalo,  New  York.  Claims  Court  Number  90- 
2641  V. 

17.  Kathy  McElveen  on  behalf  of  Andrew 
Fergerson,  Houston,  Texas,  Claims  Court 
Number  90-2642  V. 


18.  Gary  Osterman  on  behalf  of  Catherine 
Osterman,  Houston.  Texas.  Claims  Court 
Number  90-2643  V. 

19.  Cynthia  Head  on  behalf  of  Janet  Riehs. 
Deceased.  Victoria.  Texas.  Claims  Court 
Number  90-2644  V. 

20.  Susan  White.  Duluth,  Minnesota, 
Claims  Court  Number  90-2645  V. 

21.  Basil  Wilkerson  on  behalf  of  Shane  R. 
Wilkerson,  Deceased,  Houston,  Texas, 
Claims  Court  Number  90-2846  V. 

22.  Cindy  Bermett  on  behalf  of  Amber 
Bennett.  Shawnee,  Oklahoma,  Claims  Court 
Number  90-2647  V. 

23.  Johnnie  Lyon  on  behalf  of  Jason  Lyon, 
Oxford,  Mississippi,  Claims  Court  Number 
90-2648  V. 

24.  James  Johnson  on  behalf  of  Eric 
Johnson,  Temple,  Texas.  Qaims  Court 
Number  90-2649  V. 

25.  Stephen  Lehr  on  behalf  of  Christopher 
Lehr,  San  Antonio.  Texas,  Claims  Court 
Number  90-2650  V. 

26.  James  Bamett  on  behalf  of  Desiree 
Bamett,  San  Antonio,  Texas,  Claims  Court 
Number  90-2651  V. 

27.  Arthur  Thompson  on  behalf  of  Thomas 
Thompson,  Kansas  City,  Missouri,  Claims 
Court  Number  90-2652  V. 

28.  Douglas  Smith  on  behalf  of  Justin  Smith, 
San  Antonio,  Texas,  Claims  Court  Number 
90-2653  V. 

29.  Betty  Beddingfield  on  behalf  of  Dallas 
Beddingfield.  Louisville,  Kentucky,  Claims 
Court  Number  90-2654  V. 

30.  Charles  Morris  on  behalf  of  Ashli 
Bryant.  Houston.  Texas.  Claims  Court 
Number  90-2655  V. 

31.  Mana  Rodriguez  on  behalf  of  Andrew 
Rodriguez,  San  Antonio,  Texas,  Claims  Court 
Number  90-2656  V. 

32.  Jose  Robledo  on  behalf  of  Selma 
Robledo,  Houston.  Texas,  Claims  Court 
Number  90-2657  V. 

33.  Martha  Palm  on  behalf  of  Chris  Palm, 
Austin,  Texas.  Claims  Court  Number  90-2658 
V. 

34.  Danny  Hubbell  on  behalf  of  Amy 
Katharine  Hubbell,  Deceased.  Corpus  Christi. 
Texas.  Claims  Court  Number  90-2659  V. 

35.  Connie  Holland-Fuentes  on  behalf  of 
Brian  Holland-Fuentes.  San  Antonio,  Texas, 
Claims  Court  Number  90-2660  V. 

36.  Malcolm  Marks  on  behalf  of  Mary 
Marks,  Beaumont,  Texas,  Claims  Court 
Number  90-2661  V. 

37.  Pearl  Dodd  on  behalf  of  Melissa  Dodd. 
Houston,  Texas,  Claims  Court  Number  90- 
2662  V. 

38.  Robert  Boyd  on  behalf  of  Vivian  Boyd, 
Dallas,  Texas.  Claims  Court  Number  90-2863 
V. 

39.  Michael  Cepeda  on  behalf  of  Kevin 
Cepeda,  San  Antonio.  Texas,  Claims  Court 
Number  90-2664  V. 

40.  Rudolph  Dominic  on  behalf  of  Janet 
Dominic.  Mount  Vernon,  New  York,  Claims 
Court  Number  90-2865  V. 

41.  Clifford  Jones  on  behalf  of  Caleb  Jones. 
,     Tomball,  Texas.  Claims  Court  Number  90- 

2666  V. 

42.  Aima  Gray  on  behalf  of  Joseph  Wilson. 
Baytown.  Texas.  Claims  Court  Number  90- 

2667  V. 

43.  Vincent  Musachia  on  behalf  of 
Marianne  Musachia,  Houston.  Texas,  Claims 
Court  Number  90-2668  V. 


44.  Samuel  Reinke  on  behalf  of  Stacie 
Reinke.  Huntsville.  Texas,  Claims  Court 
Number  90-2669  V. 

45.  James  Roatz  on  behalf  of  Rachael 
Roatz.  Bryan.  Texas.  Claims  Court  Number 
90-2670  V. 

46.  Mary  O'Dowd  on  behalf  of  Ellen 
ODowd,  Phoenix,  Arizona,  Claims  Court 
Number  90-2671  V. 

47.  George  Beall,  Jr..  on  behalf  of  George 
Beall,  111,  Leonardtown.  Maryland.  Claims 
Court  Number  90-2872  V. 

48.  Luigi  Cugini  on  behalf  of  Biagio  Cugini. 
AUston.  Massachusetts.  Gaims  Court 
Number  90-2673  V. 

49.  Peggy  Pearson  on  behalf  of  Aaron 
Pearson,  Philadelphia,  Pennsylvania.  Claims 
Court  Number  90-2674  V. 

50.  Rose  Coulter  on  behalf  of  Matthew 
Coulter,  Philadelphia.  Pennsylvania,  Claims 
Court  Number  90-2675  V. 

51.  Daniel  Faunce  on  behalf  of  Christine 
Faunce,  CoUingswood,  New  Jersey,  Claims 
Court  Number  90-2676  V. 

52.  Mickey  McFariand.  Sr,  on  behalf  of 
Mickey  McFarland,  Jr.,  Deceased,  Culver, 
Indiana,  Claims  Court  Number  90-2677  V. 

53.  Edmond  Harron  on  behalf  of  Leona 
Harron,  Chester,  Pennsylvania.  Claims  Court 
Number  90-2678  V. 

54.  Cheryl  Lasiter  on  behalf  of  Eric  Lasiter. 
Albuquerque,  New  Mexico,  Claims  Court 
Number  90-2679  V. 

55.  Holly  Belodoff,  Glen  Cove,  New  York. 
Claims  Court  Number  90-2680  V. 

56.  Holly  Belodoff,  Glen  Cove,  New  York. 
Claims  Court  Number  90-2681  V. 

57.  Louise  Harpley.  Augusta.  Georgia. 
Claims  Court  Number  90-2682  V. 

5a  Marie  Sanders  on  behalf  of  Brandy 
Sanders,  Augusta,  Georgia,  Claims  Court 
Number  90-2683  V. 

59.  Margaret  Bean  on  behalf  of  Stacey 
Bean,  West  Chester,  Pennsylvania,  Claims 
Court  Number  90-2684  V. 

60.  Young  Hee  Jun  on  behalf  of  Sammy  Jun. 
Deceased,  Brookline,  Massachusetts.  Claims 
Court  Number  90-2685  V. 

61.  Philip  Sartore,  Evansville,  Indiana. 
Claims  Court  Number  90-2686  V. 

62.  Wendy  Lothrup  on  behalf  of  Kaiherine 
Lothrup,  Hanover,  New  Hampshire,  Claims 
Court  Number  90-2687  V. 

63.  Frank  Sespico  on  behalf  of  Nicol 
Sespico,  Akron.  Ohio,  Claims  Court  Number 
90-2688  V. 

64.  Gary  Kuzecki  on  behalf  of  Mariara 
Kuzecki.  South  Euclid,  Ohio,  Claims  Court 
Number  90-2689  V. 

65.  Ruth  Hooker  on  behalf  of  Kevin  Hooker. 
New  Port  Richey.  Florida,  Claims  Court 
Number  90-2690  V. 

66.  Margaret  Anderson  on  behalf  of 
Carolyn  Anderson.  MarietU,  Georgia,  Claims 
Court  Number  90-2891  V. 

67.  Susan  Morrow  on  behalf  of  James 
Horton,  Cincinnati,  Ohio,  Claims  Court 
Number  90-2602  V. 

68.  Theresa  Harmon  on  behalf  of  Amanda 
Harmon.  Cleveland.  Ohio.  Claims  Court 
Number  90-2693  V. 

89.  Owen  WiUiams  on  behalf  of  Kay 
Williams.  Milwaukee.  Wisconsin,  Claims 
Court  Number  90-2694  V. 
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70.  Michael  Sutton  on  behalf  of  Matthew 
Sutton.  Deceaaed.  Edgewood.  Kentucky, 
Claims  Court  Number  90-2605  V. 

71.  Nancy  Zimet  on  behalf  of  Lauren  Zimet, 
Rockville,  Maryland.  Claims  Court  Number 
90-2696  V. 

72.  Kathy  Turner  on  behalf  of  Jason  Turner. 
Wlnston-Salem.  North  Carolina,  Claims  Court 
Number  90-2697  V. 

73.  Donald  Ericksoa  Clatskanie,  Oregon. 
Claims  Court  Number  90-2698  V. 

74.  Deborah  Jones  on  behalf  of  Christopher 
fones.  Baltimore.  Maryland.  Claims  Court 
Number  90-2899  V. 

75.  Marshall  Adams  on  behalf  of  fayde 
Adams.  Fort  Smith.  Arkansas.  Claims  Court 
Number  90-2700  V. 

7a  Joyce  Harris  on  behalf  of  Sarah  Harris. 
Ardmore.  Oklahoma,  Claims  Court  Number 
90-2701  V. 

77.  Timothy  York  on  behalf  of  Caleb  York. 
Jackson,  Tennessee,  Claims  Court  Number 
90-2702  V. 

78.  Teresa  Proctor  on  behalf  of  Tishawn 
Proctor.  Hampton.  Virginia.  Claims  Court 
Number  90-2703  V. 

79.  Evelyn  Authement,  Charlotte,  North 
Carolina,  Claims  Court  Number  90-2704  V. 

80.  Betty  Bradish  on  behalf  of  Lane  Bradish. 
Richmond.  Vermont.  Claims  Court  Number 
90-2705  V. 

81.  Leo  Foley  on  behalf  of  Brendan  P.  Foley, 
Denver.  Colorado,  Claims  Court  Number  90- 
2706  V. 

82.  Calvin  Chappell  on  behalf  of  Julie 
Chappell.  Provo.  Utah.  Claims  Court  Number 
90-2707  V. 

83.  Douglas  Fitzgerald  on  behalf  of  John 
Fitzgerald.  Saranac  Lake,  New  York,  Claims 
Court  Number  90-2708  V. 

84.  Vickie  McMuUen.  Chambersburg. 
Pennsylvania,  Claims  Court  Number  90-2709 
V. 

85.  Marion  Corr  on  behalf  of  Laura  Corr. 
Albuquerque,  New  Mexico,  Claims  Court 
Number  90-2710  V. 

86.  Robert  McCray  on  behalf  of  Kelly 
McCray,  Deceased,  Eugene,  Oregon,  Claims 
Court  Number  90-2711  V. 

87.  Clifton  Saville  on  behalf  of  Ron  Seville. 
Sandy.  Utah.  Claims  Court  Number  90-2712 
V. 

88.  Tina  Turk  on  behalf  of  Justin  Turk. 
Austin.  Texas.  Claims  Court  Number  90-2713 
V. 

89.  Mark  Dale  Schindewolf.  Granite  City, 
Illinois,  Claims  Court  Number  90-2714  V. 

90.  Ingrid  Pisterzi  on  behalf  of  Ruth  Pisterzi. 
Chicago,  Illinois,  Claims  Court  Number  90- 
2715  V. 

91.  Edwin  Liles.  San  Antonio.  Texas. 
Claims  Court  Number  90-2716  V. 

92.  Dennis  Liles,  San  Antonio.  Texas. 
Claims  Court  Number  90-2717  V. 

93.  Darron  Crouse,  Eldora.  Iowa,  Claims 
Court  Number  90-2718  V. 

94.  Jack  Duncan  on  behalf  of  Robert 
Duncan.  Decettsed.  Arlington,  Texas.  Claims 
Court  Number  90-2719  V. 

95.  Stephen  Bernard  on  behalf  of  Samantha 
Bernard.  Dover.  New  Hampshire.  Claims 
Court  Number  90-2720  V. 

96.  Richard  Hollar  on  behalf  of  Amber 
Hollar.  Elkhart,  Indiana.  Claims  Court 
Number  90-2721  V. 


97.  Charles  Bagln  on  behalf  of  Matthew 
Begin.  Upper  Darby,  Pennsylvania,  Claims 
Court  Number  90-2722  V. 

98.  Annette  Quattlebaum  on  behalf  of 
Nicole  Quattlebaum.  Philadelphia. 
Pennsylvania,  Claims  Court  Number  90-2723 
V. 

99.  Van  Muller.  Sr.,  on  behalf  of  Van 
Muller,  Jr..  Metairie.  Louisiana.  Claims  Court 
Number  90-2724  V. 

100.  Bobby  Martin  on  behalf  of  David 
Martin.  Pelham.  Alabama.  Claims  Court 
Number  90-2725  V. 

101.  Suzanne  Homme  on  behalf  of  Megan 
Homme,  Cedar  Rapids.  Iowa.  Claims  Court 
Number  90-2728  V. 

102.  Sanford  Haley  on  behalf  of  Mary 
Haley.  Anderson.  South  Carolina.  Claims 
Cotirt  Number  90-2727  V. 

103.  Ronald  Schneider  on  behalf  of  Bryce 
Schneider,  Saginaw,  Michigan.  Claims  Court 
Number  90-2728  V. 

104.  Darla  Hendrix  on  behalf  of  David 
Hendrix,  Gresham,  Oregon.  Claims  Court 
Number  90-2729  V. 

105.  Maureen  Owens  on  behalf  of  Matthew 
Owens,  Columbus,  Ohio.  Claims  Court 
Number  90-2730  V.    . 

106.  Wanda  Smith  on  behalf  of  Erin  Smith. 
Winston-Salem.  North  Carolina.  Claims  Court 
Number  90-2731  V. 

107.  Regina  Rogoff  on  behalf  of  Sarah 
Jones.  Austin.  Texas,  Claims  Court  Number 
90-2732  V. 

lOa  Lorrie  Ufkin  on  behalf  of  Emily  Ufkin. 
Deceased.  Fairmont,  Minnesota,  Claims  Court 
Number  90-2733  V. 

109.  Harold  Taylor  on  behalf  of  Harold 
Taylor.  U,  Warrensburg.  Missouri.  Claims 
Court  Number  90-2734  V. 

110.  Leone  Schneidewend  on  behalf  of 
Melissa  Schneidewend,  Appleton.  Wisconsin. 
Claims  Court  Number  90-2735  V. 

111.  Penny  Corrao.  New  York,  New  York. 
Claims  Court  Number  90-2736  V. 

112.  Michael  Hood  on  behalf  of  Holly 
Hood.  Deceased,  Kansas  City.  Missouri. 
Claims  Court  Number  90-2737  V. 

113.  Earl  Hamlin.  Selma.  California,  Claims 
Court  Number  90-2738  V. 

114.  Andrew  Lewis  on  behalf  of  Patrick 
LewiSv  New  Lisbon.  Wisconsin.  Claims  Court 
Number  90-2739  V. 

115.  Mary  Ann  Burckhardt.  Philadelphia, 
Pennsylvania.  Claims  Court  Number  9(3-2740 
V. 

116.  Jan  Bratton  on  behalf  of  Mark  Bratton, 
Delta,  Ohio,  Claims  Court  Number  90-2741  V. 

117.  Diana  Comer  on  behalf  of  Matthew 
Comer,  San  Antonio,  Texas.  Claims  Court 
Number  90-2742  V. 

118.  Allen  Bock  on  behalf  of  Ashley  Bock. 
New  Orleans,  Louisiana,  Claims  Court 
Number  90-2743  V. 

119.  Stephen  Petrosinelli  on  behalf  of  Gary 
Petrosinelli,  Deceased.  Providence.  Rhode 
Island,  Claims  Court  Number  90-2744  V. 

12a  Peggy  Roberds,  Reese  AFB,  Texas. 
Claims  Court  Number  90-2745  V. 

121.  Wayne  Shorter  on  behalf  of  Iska 
Shorter.  Deceased,  New  York.  New  York, 
Claims  Court  Number  90-2746  V. 

122.  Brent  Hodges.  Plainview.  Texas, 
Claims  Court  Number  90-2747  V. 

123.  Douglas  Mincy.  Beaumont  Texas. 
Claims  Court  Number  90-2748  V. 


124.  Kristi  Schulenberg  on  behalf  of  Mickey 
Luhman.  Madison.  Wisconsin.  Claims  Court 
Number  90-2749  V. 

125.  Diane  Miller  on  behalf  of  Brittany 
Miller,  Wichita,  Kansas,  Claims  Court 
Number  90-2750  V. 

126.  Jerry  Lane  on  behalf  of  Stephanie 
Lane.  Urbana,  Illinois,  Claims  Court  Number 
90-2751  V. 

127.  Gregg  Dietrich  on  behalf  of  Megan 
Dietrich.  Honesdale.  Pennsylvania.  Claims 
Court  Number  90-2752  V. 

128.  Robert  Salmon  on  behalf  of  Arden 
Salmon.  Seattle.  Washington.  Claims  Court 
Number  90-2753  V. 

129.  Terry  Moore  on  behalf  of  Cherisa 
Moore.  Deceased,  Arlington.  Texas,  Claims 
Court  Number  90-2754  V. 

130.  James  Grider  on  behalf  of  Pamela 
Grider.  Glasgow,  Kentucky.  Claims  Court 
Number  90-2755  V. 

131.  Sally  Fitterer  on  behalf  of  Erin  Fitterer, 
Bellevue.  Washington.  Claims  Court  Number 
90-2756  V. 

132.  Michael  Rouse  on  behalf  of  Robert 
Rouse,  Wilmington.  North  Carolina.  Claims 
Court  Number  90-2757  V. 

133.  Margie  Zimmerman  on  behalf  of  Roger 
Frick,  Fort  Worth.  Texas,  Claims  Court 
Number  90-2758  V. 

134.  Douglas  Cope  on  behalf  of  Eric  Cope. 
Fort  Worth.  Texas.  Claims  Court  Number  90- 
2799  V. 

135.  Stephen  Sanford  on  behalf  of  Rebecca 
Sanford.  Springfield,  Missouri,  Claims  Court 
Number  90-2760  V. 

136.  Maria  Tsekouras  on  behalf  of 
Nikoletta  Tsekouras,  Philadelphia, 
Pennsylvania.  Claims  Court  Number  90-2761 
V. 

137.  Marion  Nanney  on  behalf  of  Brittany 
Nanney.  Hapeville.  Georgia.  Claims  Court 
Number  90-2762  V. 

136.  Patricia  Adler.  Philadelphia. 
Pennsylvania,  Claims  Court  Number  90-2763 
V. 

139.  Jerome  Miller  on  behalf  of  Sean  Miller, 
Winston-Salem.  North  Carolina,  Claims  Court 
Number  90-2764  V. 

140.  Nora  Lisa  Flores  on  behalf  of  Monica 
Flores,  Weslaco,  Texas,  Claims  Court 
Number  90-2765  V. 

141.  Larry  Bamhill  on  behalf  of  Tracie 
Bamhill,  Wilmington,  North  Carolina,  Claims 
Court  Number  90-2766  V. 

142.  Robert  Jackson  on  behalf  of  Andrea 
Jackson.  Duluth,  Minnesota,  Claims  Court 
Number  90-2767  V. 

143.  Gregory  R.  Miller  on  behalf  of  Gregory 
K.  Miller,  Abilene.  Texas.  Claims  Court 
Number  90-2768  V. 

144.  Ronald  Omelas  on  behalf  of  Jamie 
Omelas.  Fort  Collins.  Colorado.  Claims  Court 
Number  90-2769  V. 

145.  Mack  Bradbury  on  behalf  of  Amanda 
Bradbury,  Carrollton.  Georgia,  Claims  Court 
Number  90-2770  V. 

146.  Sharon  White.  Buffalo.  New  York. 
Claims  Court  Number  90-2771  V. 

147.  Paul  Doucette  on  behalf  of  Nicole 
Doucette,  Greenville.  South  Carolina.  Claims 
Court  Number  90-2772  V. 

148.  Michael  E.  Childers  on  behalf  of 
Michael  C.  Childers.  Pikeville.  Kentucky. 
Claims  Court  Number  90-2773  V. 
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149.  Wfllard  Dornbusch  on  behalf  of 
William  Dombusch,  Euclid,  Ohio,  Claims 
Court  Number  90-2774  V. 

150.  Michele  Alligood,  FitgeraW,  Georgia. 
Claims  Court  Number  90-Z77S  V. 

151.  William  Forbes  on  behalf  of  Frances 
Forbes,  Bryn  Mawr.  Pennsylvania.  Claims 
Court  Number  90^2776  V. 

152.  Todd  Yarnes  on  behalf  of  Kelly 
Yames.  Forth  Carson.  Colorado,  Claims 
Court  Number  90-2777  V. 

153.  William  Dickensbeets.  Marion. 
Indiana.  Qaims  Court  Number  90-2778  V. 

154.  Paul  Hadhazy  on  behalf  of  Adam 
Hadhazy,  Alexandria.  Virginia,  Qaims  Court 
Number  90-2779  V. 

155.  Richard  Durham  on  behalf  of  Zachaiy 
Durham,  Ann  Arbor,  Michigan,  Claims  Court 
Number  90-2780  V. 

156.  Patsy  Whitworth.  Cincinnati,  Ohio. 
Claims  Court  Number  90-2781  V. 

157.  Rick  Johns  on  behalf  of  Travis  Johns, 
Deceased,  Ogden.  Utah,  Claims  Court 
Number  90-2782  V. 

158.  A.  Jeanine  Hodges,  San  Pedro, 
California,  Qaims  Court  Number  90-2783  V. 

159.  Joseph  White  on  behalf  of  Lora  J. 
Smith.  HermiUge,  Pennsylvania,  Claims 
Court  Number  90-27S4  V. 

160.  Ixrwell  Dalton,  Knoxville,  Tennessee, 
Claims  Court  Number  90-2785  V. 

161.  Rick  Townsend.  Charles  City  Iowa, 
Gaims  Court  Number  90-2788  V. 

162.  George  Snow  on  behalf  of  Timothy 
Snow.  Collegedale,  Tennessee.  Claims  Court 
Number  90-2787  V. 

163.-lCim  Jakubowski  on  behalf  of  Jenna 
Jakubowski,  Philadelphia.  Pennsylvania, 
Claims  Court  Number  90-2788  V. 

154.  Thomas  Norton  on  behalf  of  Kevin 
Norton.  Southfield,  Michigan,  Claims  Court 
Number  90-2789  V. 

165.  Ernest  Bako  on  behalf  of  Sherry  Bako, 
Southgale,  Michigan,  Claims  Court  Number 
90-2790  V. 

166.  Maxine  Eicbel  on  behalf  of  Eatelle 
Eichel.  San  Francisco.  California,  Claims 
Court  Number  90-2791  V. 

167.  Normal  Flowers  on  behalf  of  Loren 
Flowers.  Deceased,  BlythevUle,  Arkansas. 
Qaims  Court  Number  90-2792  V. 

168.  Luther  Tucker,  Hollywood.  Florida. 
Claims  Court  Number  90-2793  V. 

168.  D.  B.  Yarbough  on  behalf  of  Curran 
Yarbough.  Houston,  Texas.  Claims  Court 
Number  90-2794  V. 

17a  Barbara  Conway  on  behalf  of  Carl 
Conway.  Deceased,  Central  City.  Kentucky, 
Claims  Court  Number  90-2795  V. 

171.  Pasquale  Miele  on  behalf  of  Joseph 
Meile,  Troy,  New  York,  Claims  Court  Number 
90-2796  V. 

172.  John  Krivda  on  behalf  of  David  Krivda, 
Ewing  Township,  New  Jersey,  Oaims  Court 
Number  90-2797  V. 

173.  Mark  Losey.  Sr..  on  behalf  of  Mark 
Losey.  Jr.,  Ormond  Beach,  Florida.  Claims 
Court  Number  90-2798  V. 

174.  Karen  James  on  behalf  of  Edward 
James  Sterling  Heights,  Michigan,  Qaims 
Court  Number  90-2799  V. 

ITS.  Linda  Nash,  Lansdale.  Pennsylvania, 
Claims  Court  Number  90-2800  V. 

176.  Jeffrey  Oldham,  Richland.  Washington 
Claims  Court  Number  90-2801  V. 

177.  Cathi  Janchan,  West  AUis,  Wisconsin, 
Claims  Court  Number  90-2802  V. 


178.  John  Harmon  on  behalf  of  Mark 
Harmon,  Grosse  Pointe,  Michigan.  Claims 
Court  Number  90-2803  V. 

179.  Robert  Olsen  on  behalf  of  Sarah  Olsen, 
Bad  Axe,  Michigan.  Claims  Court  Number  90- 
2804  V. 

180.  Beth  Wroppel  on  behalf  of  Jessica 
Dickeman.  Wichita,  Kansas.  Claims  Court 
Number  9O-2805  V. 

181.  PhyUis  Donahue,  Florissant,  Missouri, 
Claims  Court  Number  90-2806  V. 

182.  Terry  Shirey,  Houston,  Texas,  Claims 
Court  Number  90-2807  V. 

183.  Cecilia  Blutstein  on  behalf  of  Emilia 
Blutstein.  Washington.  DC,  Claims  Court 
Number  90-2808  V. 

184.. Anne  Cruce.  Sacramento,  California, 
Claims  Court  Number  90-2809  V. 

185.  Kari  Seaman  on  behalf  of  Chadric 
Seaman,  Bayou  La  Batre,  Alabama,  Claims 
Court  Number  90-2810  V. 

186.  Timothy  MuUins.  Westbury,  New 
York,  Claims  Court  Number  90-2811  V. 

187.  Connie  Alexander  on  behalf  of  RodgeA 
Smith,  Flint,  Michigan,  Claims  Court  Number 
90-2812  V. 

188.  Linda  Brisendine  on  behalf  of  Sandra 
Lewis,  Deceased,  Utica,  New  York,  Qaims 
Court  Number  90-2813  V. 

189.  Dorothy  Pat2ek  on  behalf  of  Matthew 
Patzek.  Doylestown,  Pennsylvania,  Claims 
Court  Number  90-2614  V. 

190.  Michael  Thompson  on  behalf  of 
Kristine  Thompson,  Charleston,  South 
Carolina,  Claims  Court  Number  90-2815  V. 

191.  Michael  Haver  on  behalf  of  Meghan 
Haver,  Danville,  Pennsylvania,  Claims  Court 
Number  90-2816  V. 

192.  Shirley  Gray  on  behalf  of  Douglas 
Gray,  Mesa.  Arizona,  Claims  Court  Number 
90-2817V. 

193.  Madge  Dickinson  on  behalf  of  David 
Dickinson,  Coeur  D'Alene.  Idaho,  Claims 
Court  Number  90-2818  V. 

194.  Pearlie  Norman  on  behalf  of  Racquel 
Norman,  Detroit,  Michigan.  Claims  Court 
Number  90-2819  V. 

195.  Virginia  Conrad  on  behalf  of  Ricks 
Conrad,  Deceased,  Springfield,  Ohio,  Claims 
Court  Number  90-2820  V. 

196.  John  Graff  on  behalf  of  Samuel  Graff, 
Bristol,  Pennsylvania,  Claims  Court  Number 
90-2821  V. 

197.  Paul  Wollman  on  behalf  of  Lori 
Wollman,  No  City  or  State  Available,  Claims 
Court  Number  90-2822  V. 

198.  Curtis  Kamler  on  behalf  of  Karen  Sue 
Kamler,  Deceased,  Webb  City,  Missouri. 
Claims  Court  Number  90-2823  V. 

199.  Arnold  Mass  on  behalf  of  James  Mass, 
Highland,  Illinois.  Claims  Court  Number  90- 
2824  V. 

20a  Ronald  Glen  Slalon  on  behalf  of 
Ronald  Duitm  Slaton.  Florence  Alabama, 
Court  Number  90-2825  V. 

Dated:  June  19. 1992. 
Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  92-14937  Filed  6-24-92;  a-45  amj 
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PubHc  Health  Servica 

Cooperative  Agreements  for 
Demonstration  ProjecU  for  Capacity 
Building  at  Historically  Black  CoHeges 
and  Universities  <HBCUs) 

action:  Notice  of  availability  of  funds 
and  request  for  applications. 


This  demonstration  program  is  to 
assess  whether  an  infrastructure 
responsible  for  the  administration  of 
sponsored  programs  will  enable  HBCU 
institutions  to  increase  their 
participation  in  Federal  and  private 
sector  health  related  scientific,  technical 
and  service  activities  and  thereby 
improve  their  capacity  to  conduct  ^ch 
activities. 

AUTHOBrrv:  Applications  are  being 
accepted  under  the  authority  of  section 
301  of  the  Public  Health  Service  Act. 
AVAILABIUTY  OF  FUNDS:  It  is  anticipated 
that  at  least  three  projects  will  be 
funded  for  an  estimated  cost  of  up  to 
$250,000  (indirect  and  direct  costs)  per 
12-month  budget  period  for  a  four  year 
project  period.  There  is  approximately 
$750,000  available  for  funding  this 
program  in  fiscal  year  1992. 
EUGiBtUTV  CRrrERlA:  Eligibility  is 
limited  to  HBCUs  as  defined  by  the  U.S. 
Department  of  Education  that  offer,  at  a 
minimum,  a  Baccalaureate  Degree. 
Priority  will  be  given  to  HBCUs  that 
have  some  experience  seeking  and 
receiving  Federal  funding  but  do  not 
have  a  formal  office  responsible  for 
administering  sponsored  programs. 
OBJECTIVES:  To  determine  whether  the 
capacity  of  HBCUs  to  conduct  scientific, 
technical,  and  sevice  related  activities 
can  be  improved  through  infrastructure 
support  of  an  office  for  sponsored 
programs. 

BACKGROUND:  In  Executive  Order  12677 
on  Historically  Black  Colleges  and 
Universities.  President  Bush  outlined  his 
objectives  with  HBCUs  as  being  to 
advance  the  development  of  human 
potential,  to  strengthen  the  capacity  of 
HBCUs  to  provide  quality  education, 
and  to  increase  opportunities  to 
participate  and  benefit  from  Federal 
programs.  In  keeping  with  the  intent  of 
the  Executive  OrdCT,  the  PHS  has 
developed  this  demonstration  activity. 

In  discussions  with  representatives  of 
HBCU  institutions,  both  administrators 
and  principal  investigators  (Pis),  and 
Federal  staff  involved  in  HBCU 
activities,  it  has  been  hypothesized  that 
HBCUs  would  be  better  able  to  achieve 
the  objectives  outHned  by  the  President 
if  their  institutional  infrastructure 
included  support  for  sponsored  program 
activities. 
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This  support,  which  we  have  labeled 
as  an  office  of  sponsored  programs, 
would  assist  in  developing  each 
institution's  ability  to  obtain  and 
maintain  sponsored  program  activities, 
i.e.,  public  and  private  sector  research, 
training,  evaluation,  and  services  grants 
and  contracts.  In  turn,  this  would 
improve  the  institution's  capacity  to 
participate  further  in  federally 
sponsored  programs  aimed  at  scientiHc, 
technological,  and  service  related 
activities  and  improve  the  quality  of 
their  own  educational  programs  by 
providing  students  with  access  to 
research  activities  and  staff  who  are 
involved  in  the  conduct  of  such 
activities. 

This  activity  is  one  which  requires  the 
commitment  of  all  key  staff  at  the 
institution.  Therefore,  those  institutions 
interested  in  participating  in  this  activity 
will  need  to  document  their  commitment 
from  their  chief  operating  and  academic 
officers,  and  from  the  organization 
which  represents  the  institution's  faculty 
to  support  this  activity. 

The  institution  will  also  need  to 
provide  a  commitment  to  establish  and 
operate  a  sponsored  programs  office  at 
a  level  within  the  institution  which  will 
permit  i\  to  carry  out  the  responsibilities 
set  forth  below. 

The  office  would:  (a)  Serve  as  the  key 
advisor  to  institutional  officials  in  the 
identification  and  development  of 
institutional  capabilities  in  scientiflc, 
technical,  and  service  delivery 
activities: 

(b)  Be  responsible  for  the  pre  and  post 
award  activities  related  to  the 
application  for,  and  the  administration 
of  grants  and  contracts: 

(c)  Assist  the  institution's  staff  in 
developing  their  writing  skills  and 
ability  to  develop  applications  for 
support; 

(d)  Identify  and  assist  key 
administrators  to  develop  institutional 
policy  to  conform  with  Federal  and 
other  sponsor  requirements; 

(e)  Identify  new  and  innovative 
methods  of  obtaining  support  for 
institutional  activities; 

(f)  Assist  in  the  development  of 
applications  including  writing  a 
narrative,  preparation  of  a  proposed 
budget,  provision  of  support  documents 
and  certifications  such  as  Civil  Rights 
requirements,  animal  use,  and  human 
subjects  research,  etc.; 

(g)  Participate  in  the  development  of 
indirect  cost  rates,  and  audit  activities: 

(h)  Follow  up  on  applications  and 
serve  as  a  continuing  interface  between 
the  institution  and  the  funding 
organization; 

Ti)  Assist  the  PI  in  appUcations  which 
ai«  approved  but  not  funded,  returned. 


or  disapproved,  to  determine  what  the 
weaknesses  are  and  how  best  they 
might  be  overcome  through  preparation 
of  a  revised  application  for 
resubmission; 

(j)  Assist  the  PI  in  obtaining  the 
resources  required,  space,  personnel, 
release  time,  etc.,  to  conduct  a  funded 
project  are  obtained  in  a  timely  manner; 

(k)  Monitor  the  activities  on  the 
supported  projects  to  insure  that  (1) 
appropriate  progress  is  being  made  on 
the  sponsored  projects,  (2)  problems  are 
being  dealt  with,  and  (3)  funding 
agencies  are  being  contacted  when 
appropriate; 

(1)  Assure  that  all  reporting 
requirements  are  adhered  to  by  the 
institution  and  the  PI,  including  financial 
status  reports  and  programmatic  reports. 

In  addition  to  the  usual  technical 
assistance,  the  Federal  government  will 
provide  additional  substantive 
programmatic  technical  assistance 
which  requires  that  this  program  be  a 
cooperative  agreement. 

On  site  technical  assistance  will  be 
provided  by  Federal  contractors  who 
have  demonstrated  expertise  in  the  field 
of  sponsored  programs  at  other 
educational  institutions.  This  will 
include  assistance  in  the  development  of 
office  systems  and  information 
resources  including  materials,  data 
systems,  internal  publications,  staff 
surveys  of  capabihties  and  interests, 
and  methods  of  dealing  with  the  internal 
dynamics  of  an  institution  of  higher 
education. 

In  addition,  the  Federal  government 
will  provide  the  staff  from  the  recipient 
institutions  with  a  general  orientation 
program  to  PHS  sponsored  activities  at 
each  PHS  agency.  This  will  acquaint  the 
recipients  with  PHS  organizations, 
programs,  policies,  procedures,  and 
contacts  for  further  information. 

Recipients  will  be  required  to  develop 
a  method  of  evaluating  the  success  of 
the  new  ofHce  activities  at  their 
institution.  This  should  include  input 
from  faculty  and  administration. 

Healthy  People  Objectives:  The  Public 
Health  Service  urges  applicants  to 
submit  work  plans  that  address  specific 
objectives  of  Healthy  People  2000. 
Potential  applications  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325  (telephone 
202-763-3238). 

Use  of  Grant  Funds:  The  grant  will 
provide,  at  a  minimum,  funds  for  one  full 
time  professional  and  one  support  staff 
person.  In  addition,  institutions  may 


provide  staff  and  resources  at  no  cost  to 
the  grant.  In  order  not  to  delay  this 
demonstration  project,  the  professional 
staff  person  must  be  employed  at  the 
institution,  or  committed  to  be  an 
employee  at  the  institution  at  the  lime  of 
award  (on  or  before  September  30, 1992), 
have  knowledge  of  the  institution's 
programmatic  capabilities,  and  have 
some  working  acquaintance  with  the 
administration  of  Federal  grant  and/or 
contracts.  No  funds  will  be  available 
under  this  program  for  alterations  and/ 
or  renovations. 

Federal  Involvement:  Listed  below  are 
the  activities  for  which  the  Federal 
employees  will  be  substantially 
involved  in  this  project: 

(1)  Federal  employees  and/or 
contractors  will  provide  on  site 
assistance  in  the  establishment  of 
internal  systems  and  procedures  for  a 
sponsored  program  office. 

(2)  The  Federal  government  will 
provide  a  general  orientation  session  on 
Federal  programs  and  grant  and 
contract  policies  and  procedures. 

Application  Narrative:  The  narrative 
should  contain  the  following  information 
and  addressed  in  the  same  order  as  this 
announcement. 

(1)  A  statement  describing  the  need 
for  an  office  of  sponsored  programs  at 
the  institution,  liiis  should  include  the 
institution's  assessment  of  their  current 
activities  and  capabilities  and  how  the 
project  would  improve  their  capacity  to 
obtain  funding  and  improve  the  quality 
of  the  institution's  education  of  its 
students. 

(2)  A  Usting  of  sponsored  activities 
conducted  by  the  institution  over  the 
past  three  years  giving  a  synopsis  of  the 
activity,  annual  dollar  amount,  and 
source  of  support. 

(3)  A  Usting  of  the  current  staff  used  to 
identify  sources  of  funding,  assist  in 
application  development  and 
implementation. 

(4)  A  written  commitment  from  the 
institution's  President/Chief  Academic 
Officer  and  the  organization  which 
represents  the  institution's  faculty  that 
they  will  support  the  development  this 
office  and  use  it  for  identification  of 
sources  of  support  and  assistance  in 
obtaining  and  retaining  support. 

(5)  A  description  of  the  facihties, 
support  services,  and  resources  to  be 
available  for  this  project. 

(6)  A  description  of  start  up  activities 
and  institutional  support  activities  for 
the  new  office. 

(7)  A  description  of  how  this  office 
will  be  organized  and  work  on  a  daily 
basis. 

(8)  A  statement  as  to  if  and  how  the 
institution  will  rsupport  the  continuation 
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of  the  activity  once  Federal  funding 
ends. 

(9)  A  clearly  detailed  list  of  project 
goals,  objectives  and  milestones  for  the 
entire  project. 

(10)  A  plan  to  collect  data  and  other 
information  to  evaluate  whether  the 
goals  and  objectives  are  met,  include 
baseline  and  comparative  data,  baseline 
sources,  duration,  amount  and 
supported  activities. 

(11)  A  detailed  budgety  narrative  must 
be  included  with  cost  justifications. 

(12)  A  copy  of  the  curriculum  vitae  of 
professional  staff  for  the  project  must  be 
included. 

Application  Review  Process: 
Applications  will  be  reviewed  for 
technical  merit  by  an  objective  review 
panel  comprised  of  quaUfied  Federal 
reviewers.  Incomplete  and/or 
applications  that  are  nonresponsive  to 
the  program  announcement  will  be 
returned  to  the  applicant  without  further 
consideration. 

Review  Criteria:  Applications  will  be 
reviewed  and  evaluated  on  the 
following  criteria: 

(1)  The  extent  to  which  the  applicant's 
goals  and  milestones  meet  the 
objectives  of  the  program. 

(2)  The  level  of  institutional 
commitment  on  the  part  of  the  faculty 
and  the  administrative  staff  toward  the 
establishment  and  operation  of  the 
office. 

(3)  The  degree  to  which  an 
organization  has  a  capability  which  can 
be  stimulated  by  this  project. 

(4)  The  extent  to  which  professional 
staff  involved  in  this  project  are 
qualified  to  accomplish  the  project 
objectives  and  their  knowledge  of  the 
institution's  infrastructure  and  operating 
procedures. 

(5)  The  applicant's  view  of  what 
constitutes  an  office  of  sponsored 
programs,  the  actual  location  of  the 
office,  including  organizational  chart, 
and  how  the  office  will  function  within 
the  institution. 

(6)  The  extent  to  which  the 
organization  is  committed  to  continuing 
support  for  this  project  once  Federal 
funding  terminates. 

(7)  TTie  degree  to  which  the  evaluation 
plan  will  be  able  to  measure 
achievement  of  the  objective  and  the 
quality  of  the  methods  to  be  used. 

(8)  The  extent  to  which  the  budget  is 
cost-effective  and  appropriate  to  the 
scope  and  objectives  of  the  project. 
Funding  decisions  will  be  based  on  the 
recommendations  of  the  objective 
reviewers.  Final  funding  decisions  will 
be  made  by  the  Director,  Office  of 
Management,  Office  of  the  Assistant 
Secretary  for  Health,  Public  Health 
Service. 


Letter  of  Intent:  HBCUs  planning  to 
submit  an  application  for  a  cooperative 
agreement  under  this  program 
announcement  are  asked  to  submit  a 
letter  of  intent  by  June  23. 1992.  The 
letter  of  intent  should  be  sent  to  Mr. 
Theodore  J.  Roumel,  Chief.  Grants  Policy 
Branch,  Division  of  Grants  and 
Contracts,  ORM/OM,  Room  17A45, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Such  notification 
will  be  used  for  review  and  planning 
purposes.  The  letter  of  intent  is 
voluntary  and  the  fact  that  an  HBCU 
docs  not  elect  to  submit  a  letter  of  intent 
dos  not  preclude  an  HBCU  from 
applying. 

Application  Form:  The  standard 
application  form  PHS  5161  (3/89)  must 
be  used  for  this  program  and  applicants 
must  submit  a  signed  original  and  two 
copies  of  the  complete  application. 
Application  kits  can  be  received  from 
and  complete  applications  submitted  to 
the  Grants  Management  Officer,  Office 
of  Minority  Health,  Office  of  the 
Assistant  Secretary  for  Health,  Suite 
1102,  Rockwall  II  Building,  5515  Security 
Lane,  Rockville,  MD  20852.  Applicants 
should  not  request  Federal  funds  that 
exceed  the  stipulated  budgetary  limit.    , 
*     Information  Contacts:  Questions 
regarding  programmatic  information 
should  be  directed  to  Ms.  Nina  Darling. 
Grants  Policy  Branch,  Division  of  Grants 
and  Contracts,  ORM/OM,  Office  of  the 
Assistant  Secretary  for  Health,  Room 
17A45,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  Maryland  20857. 
Telephone:  (301)  443-1874.  Questions 
regarding  business  management  aspects 
should  be  directed  to  Ms.  Carolyn 
Williams,  Office  of  Minority  Health.  • 
Suite  1102  Rockwall  II  Building,  5515 
Security  Lane,  Rockville,  MD  20852. 
Telephone:  (301)  227-6758. 

Application  Deadline:  The  application 
deadline  is  July  22, 1992.  and 
applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  recejpt  from  a 
commercial  carrier  or  U.S.  Postal  service 
will  be  accepted  in  lieu  of  postmark. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  will  not  be  accepted 
for  processing  and  will  be  returned  to 
the  applicant. 

This  program  is  not  subject  to  State 
review  under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Program." 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 


program  since  it  is  viewed  as  a  one  time 
project. 

Dated:  May  8. 1992. 
Wilford  |.  Forbush. 

Director.  Office  of  Management. 

[FR  Doc.  92-14936  Filed  6-24-92:  8:45  am] 

BILLING  CODE  4160-17-M 


Social  Security  Administration 

(Social  Security  Acquiescence  Ruling  86- 
19(11)1 

Woodson  V.  Sctiweiicer;  Interpretation 
of  the  Deemed  Marriage  Provision 

agency:  Social  Security  Administration, 

HHS. 

action:  Notice  of  Rescission  and 

Revision  of  Social  Security 

Acquiescence  Ruling. ^^ 

summary:  In  accordance  with  20  CFR 
404.985(e)  and  422.406(b)(2)  published 
January  11, 1990  (55  FR  1012),  the 
Commissioner  of  Social  Security  gives 
notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  86-19(11) 
and  its  revision  by  issuing  Social 
Security  Acquiescence  Ruling  86- 
19R(11). 

EFFECTIVE  DATE:  June  25,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlynda  Bogle.  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore.  MD  21235,  (410)  965- 
4237. 

SUPPLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  or  is 
unsuccessful  on  further  review. 

As  provided  by  20  CFR  404.985(e)(3),  a 
Social  Security  Acquiescence  Ruling 
may  be  rescinded  as  obsolete,  if  a 
Federal  law  is  enacted  that  removes  the 
basis  for  the  holding  in  the  decision  by  a 
circuit  court  that  was  the  subject  of  the 
Acquiescence  Ruling. 

On  May  22, 1986,  we  issued 
Acquiescence  Ruling  86-19(11)  to  reflect 
the  holding  in  Woodson  v.  Schweiker. 
656  F.2d  1169  (5th  Cir.  1981).  (Under  the 
holding  in  Bonner  v.City  of  Pritchard, 
Alabama,  661  F.2d  1206  (11th  Cir.  1981). 
Fifth  Circuit  decisions  issued  prior  to 
October  1, 1981  are  precedents  for  the 
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Eleventh  Circuit.  Accordingly,  a  Ruling 
of  Acquiescence  on  Woodson  was 
provided  for  Eleventh  Circuit  residents.) 
The  Acquiescence  Ruling  applied  to 
entitlement  to  benefits  of  a  deemed 
spouse  and  a  legal  spouse. 

Section  5119  of  Public  Law  101-608 
authorizes  the  payment  of  benefits  to 
both  a  legal  "spouse"  and  a  deemed 
"spouse,"  where  "spouse"  is  defined  as 
a  wife,  divorced  wife,  widow.  sur\'iving 
divorced  wife,  husband,  divorced 
husband,  widower,  or  surviving 
divorced  husband.  This  change  is 
effective  with  respect  to  benefits 
payable  for  months  after  December 
1990.'  The  enactment  of  this  provision 
removes,  at  least  partially,  the  basis  for 
the  Circuit  Court's  holding  in  Woodson. 
Therefore,  we  are  rescinding  the  current 
Ruling  and  issuing  a  revised  Ruling  to 
reflect  the  change  mandated  by  Public 
Law  101-508. 

We  will  apply  the  holding  of  the  Court 
of  Appeals  decision  as  explained  in  the 
revised  Social  Seoirify  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Eleventh  Circuit.  The  revised  Social 
Security  Acquiescence  Ruling  will'apply 
to  all  determinations  and  decisions 
made  on  or  after  June  25. 1992,  except 
that,  as  discussed  in  the  revised  Ruling, 
it  will  not  apply  to  those  determinations 
or  decisions,  or  those  parts  of 
determinations  or  decisions,  concerning 
monthly  benefits  payable  after 
December  1990.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between 
September  25. 1981,  the  date  of  the  Court 
of  Appeals'  decision  and  June  25, 1992, 
the  effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Security 
Acquiescence  Ruling  to  your  claim  if 
you  first  demonstrate,  pursuant  to  20 
CFR  404.985(b).  that  application  of  the 
Ruling  could  change  our  prior 
determination  or  decision. 

If  this  revised  Social  Security 
Acquiescence  Ruling  is  later  rescinded 
as  obsolete,  we  will  publish  a  notice  in 
the  Federal  Register  to  that  effect  as 
provided  for  in  20  CFR  404.985(e).  If  we 
decide  to  relitigate  the  issue  covered  by 
this  Social  Security  Acquiescence  Ruling 
as  provided  for  by  20  CFR  404.985(c),  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 


ere  8 


'  If  you  were  already  entitled  lo  benefils  in 
December  199043  a  spouse,  divorced  spouse, 
widow(er).  or  surviving  divorced  spouse,  you  do  not 
have  lo  file  another  application  in  order  to  establish 
entitlement  under  the  amended  statu'e 


(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance:  93.803  Social  Security — 
Retirement  Insurance:  93.805  Social  Security 
Survivor's  Insurance:  93.806 — Special 
Benefits  for  Disabled  Coal  Miners:  93.807— 
Supplemental  Security  Income] 

Dated:  November  27, 1991. 

Gweiuloiyn  S.  King, 

Commissioner  of  Social  Security. 

Acquiescence  Ruling  86-19R  (11)  ' 

Woodson  V.  Sch'.veiker.  656  F.2d  1169 
(5th  Cir.  1981}—  Interpretation  of  the 
Deemed  Marriage  Provision— Title  n  of 
the  Social  Security  Act. 

Issue 

Whether  an  applicant  who  carmot 
establish  that  she  is  the  legal  wife  or 
widow  of  a  worker,  can  establish 
entitlement  to  wife's,  widow's  or 
mother's  benefits  on  his  earnings  record 
under  the  provision  for  deeming  a 
marriage  valid  set  forth  in  section  ' 

216(h)(1)(B)  of  the  Social  Security  Act 
(the  Act).  42  U.S.C  416(h)(1)(B),  where 
(I)  another  individual  previously  has 
been  entitled  to  benefits  on  the  worker's 
earnings  record  undersection  202(b),  (e) 
or  (g)  of  the  Act  »,  42  U.S.C.  402(b),  (e)  or 
(g),  but  (2)  such  individual  is  no  longer 
entitled  to  benefits.* 

Statute/Regulation/Ruling  Citation 

Section  216(h)(1)(B)  of  the  Act  (42 
U.S.C.  416(h)(1)(B)),  as  in  effect  prior  to 
enactment  of  Public  Law  101-508:  20 
CFR  404.346(b);  Ruling  80-9c 


'  The  original  Acquiescence  Ruling  for  the  Fifth 
Circuit  Court  of  Appeals'  holding  in  Woodson. 
issued  May  22. 1986,  ia  rescinded  and  replaced  by 
this  revised  Acquiescence  Ruling  lo  reflect  the 
enactment  of  section  Sirs  of  Public  Law  101-508. 
Section  5119  of  Public  Law  101-508  authorizes  the 
payment  of  benefits  lo  both  a  legal  "spouse"'  and  a 
deemed  "spouse, "  where  "spouse  "  is  defined  as  a 
wife,  divorced  wife,  widow,  surviving  divorced 
wife,  husband,  divorced  husband,  widower,  or 
surviving  divorced  husband.  This  chunge  is  effective 
wilh  respect  to  benefits  payable  for  months  after 
December  1990.  Woodson  was  decided  on 
September  25.  1981.  when  the  Stales  which  now 
comprise  the  Eleventh  Circuit  were  part  of  the  Fifth 
Circuit.  Under  the  holding  in  Bonner  v.  Cily  of 
Pritchard.  Alabama.  661  F2d  1206  (lllh  Cir.  1981). 
Fifth  Circiiil  decisions  issued  pnor  to  October  1. 
1981  are  precedents  for  the  Eleventh  Circuit. 
Accordingly,  a  Ruling  of  Acquiescence  on  Woodson 
is  provided  for  Eleventh  Circuit  residents. 

'  Respectively,  the  paragraphs  of  this  section  sel 
forth  the  c^dllions  for  entitlement  for  wife's, 
widow's  and  mother's  insurance  beneHls. 

*  This  ruling  applies  equally  lo  an  individual 
seeking  to  establish  entitlement  tc  husband's, 
widower's  or  father's  benefils  by  invoking  the 
provisions  of  section  2ie<h)(1)  of  the  Act,  where 
another  individual  previously  has  been  entitled  lu 
husband's,  widower's  or  father's  benefits  under 
section  202(c),  |f)  or  (g),  42  U.S.C.  402(c).  (f)  or  (g). 


Circuit 

Eleventh  (Alabama,  Georgia,  Florida): 
Woodaon  \£chweiker,  656  F.2d  1169 
(5th  Cir.  1981). 

AppUcability  of  Ruling 

This  ruling  applies  only  to  entitlement 
to  benefits  payable  for  months  prior  to 
January  1991  for  determinations  or 
decisions  at  all  administrative  levels 
(i.e.,  initial,  reconsideration, 
administrative  law  judge  hearing  and 
Appeals  Council).* 

Description  of  Case 

This  case  arose  out  of  the  Secretary's 
denial  of  an  application  for  widow's 
benefits  under  Title  II  of  the  Act.  The 
issue  in  the  case  involves  the 
interpretation  of  section  216(h)(1)(B)  of 
the  Act,  which  provides  for  the 
recognition,  for  benefit  purposes,  of 
certain  ceremonial  marriages  entered 
into  in  good  faith  and  without 
knowledge  of  a  legal  impediment. 
Section  216(h)(1)(B)  defines  the 
conditions  under  which  a  marriage,  not 
valid  under  applicable  State  law.  "shall 
be  deemed  to  be  a  valid  marriage"  for 
purposes  of  establishing  that  a  claimant 
is  the  wife,  husband,  widow  or  widower 
of  an  insured  worker  in  order  to  be 
entitled  to  benefits  which  depend  on  the 
establishment  of  that  status. 
(Hereinafter,  this  provision  is  referred  to 
as  the  "deemed  marriage  provision.") 

The  insured  worker,  Rusbell 
Woodson,  entered  into  three  ceremonial 
marriages  during  his  lifetime.  His  first 
marriage,  to  Mary  Lou  Woodson,  ended 
with  her  death  in  November  1955,  and  is 
not  pertinent  to  the  issues  in  this  case. 
His  second  marriage,  in  1957,  was  to 
Ethel  Hurd,  from  whom  he  separated 
sometime  before  1960.  Since  there  never 
was  a  divorce,  this  marriage  continued 
until  Woodson's  death.  Eliza  Woodson, 
the  plaintiff  in  this  case,  was  his  third 
wife,  whom  he  married  in  1966.  even 
though  he  was  still  married  to  Ethel 
Hurd. 

After  Rusheli  Woodson's  death  on 
May  25. 1970,  Eliza  Woodson  applied  for 
and  was  paid  the  lump  sum  death 
payment  on  his  earnings  record,  on  the 
basis  of  being  his  widow,  who  was 
living  with  him  at  the  time  of  his  death.' 


'  if  a  person  is  already  entitled  to  benents  :n 
December  1990  as  a  spouse,  divorced  spouse, 
widow(rrl.  or  surviving  divorced  spouse,  he  or  she 
does  not  have  to  file  another  application  in  order  lu 
establish  entillement  under  the  amended  statute. 

'  Under  the  Act.  a  lump  sum  payment  ($255.00) 
may  be  payable  upon  the  death  of  an  insured 
worker.  See  section  202(i)  of  the  Act.  42  U.S.C. 
402(!).  The  order  of  priority  for  determining  who  will 
receive  the  payment  is  sel  forth  in  current 
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Ethel  Hurd  remairied  in  October  1970, 
and  in  January  1971.  she  applied  for  and 
became  entitled  to  mother's  benefits  on 
the  deceased's  earnings  record,  based 
on  her  status  as  his  legal  widow  and 
having  in  her  care  a  child  (Diane)  of  the 
deceased  worker  who  was  entitled  to 
benefits  on  Mr.  Woodson's  earnings 
record.  Under  the  circumstances  in  this 
case  the  widow's  remarriage  terminated 
her  entitlement  to  mother's  benefits. 
Since  Ethel  Hurd  had  remarried  prior  to 
filing  her  application,  she  was  entitled  to 
mother's  benefits  only  for  a  5-month 
period  during  the  retroactive  life  of  her 
application  which  was  prior  to  the 
remarriage. 

In  1975,  Eliza  Woodson  filed  an 
application  for  widow's  benefits  on  the 
worker's  earnings  record.  She  did  not 
contest  the  fact  that  Ethel  Hurd  was  the 
legal  widow,  but  sought  to  establish 
entitlement  to  benefits  on  the  basis  of 
the  deemed  marriage  provision  of  the 
Act.  This  application  initially  and  on 
administrative  review  was  denied  by 
the  Secretary  on  the  basis  that  Eliza 
Woodson  could  not  qualify  as  a  widow 
under  the  deemed  marriage  provision 
section  216(h)(1)(B)  and  implementing 
regulation  20  CFR  404.346(b)  due  to  Ethel 
Hurd's,  the  legal  widow's,  prior  period 
of  entitlement  to  mother's  benefits. 

Ehza  Woodson  sought  judicial  review 
in  the  U.S.  District  Court  for  the 
Southern  District  of  Texas  which 
affirmed  the  Secretary's  decision. 
However,  upon  her  further  appeal  to  the 
Court  of  Appeals  for  the  Fifth  Circuit, 
the  court  reversed  the  decision  of  the 
district  court  and  remanded  the  case  to 
the  district  court  to  award  widow's 
benefits  to  her. 

Holding 

The  Court  of  Appeals  held  that  Ethel 
Hurd's  prior  period  of  entitlement  to 
mother's  benefits  did  not  preclude  Eliza 
Woodson  from  qualifying  for  widow's 
benefits  on  the  basis  of  the  deemed 
marriage  provision  of  section  216(h)(1) 
of  the  Act.  The  court  based  this 
conclusion  upon  its  construction  of 
language  in  subsection  (B)  of  216(h)(1) 
which  renders  the  deemed  marriage 
provision  inapplicable  where  another 
individual  "is  or  has  been  entitled  to  a 
benefit"  on  the  basis  of  marital 
relationship  to  'he  worker,  "and  such 
other  person  is  (or  is  deemed  to  be)  a 
wife,  widow,  husband  or  widower  of 


resiili'ions  dt  20  CFR  404  ;J90-«>4.395.  In  pertmenl 
[jjrt.  !he  Act  and  reguljtions  provide  !hal  a  widow 
lor  widower)  living  with  the  worker  al  the  time  of 
derflh  IS.  on  Ifiat  basis,  first  in  order' of  priority  for 
rt'ceninx  t.he  payment.  On  this  point,  the  regulations 
were  substantively  the  same  when  Eliza  Woodson 
filed  her  claim  and  received  the  lump  sum  paytnent 


such  insured  individual*  **at  the  time 
such  applicant  files  the  application***. " 

The  court  held  that  the  deemed 
marriage  provision  was  applicable  in 
this  case  since  Ethel  Hurd.  whose 
benefits  were  terminated  due  to  her 
remarriage,  was  no  longer  a  widow 
within  the  meaning  of  the  Act  "at  the 
time  "  Eliza  Woodson  filed  her 
application.  The  court  stated  that  its 
construction  of  section  216(h)(1)(B)  did 
not  violate  the  governments  interest 
against  "double-dipping"  by 
beneficiaries,  since  benefits  would  be 
paid  to  a  second  widow  on  the  earnings 
record  sequentially,  not  concurrently 
with  benefits  to  the  previously  entitled 
legal  widow.  The  court  stressed  the  fact 
that  the  Act  has  a  remedial  purpose  and 
must  be  liberally  construed,  in  stating 
that  "(i]t  would  be  totally  inequitable  to 
deny  Eliza  Woodson  survivor  benefits  in 
the  face  of  this  record  and  reading  the 
statute  as  we  do."  Regarding  the  facts, 
the  court  stressed  the  worker's  long 
history  of  insured  work,  the  fact  that 
only  $563.00  in  benefits  had  been  paid 
on  his  earnings  record,  and  the  fact  the 
plaintiffs  "marriage"  to  the  worker  had 
lasted  for  several  years  until  his  death. 
The  court  concluded: 

[Cjiven  the  facts  presented  here  and  the 
Congressional  intent,  as  we  perceive  it.  to 
pennit  widows  to  receive  survivor  benefits 
sequentially,  we  believe  that  it  is  illogical  to 
think  that  Congress  intended  such  sequential 
payments  only  if  the  "deemed"  widow  is  the 
first  to  receive  benefits. 

The  court  distinguished  its  holding 
from  the  decision  of  the  Second  Circuit 
in  Rosenberg  v.  Richardson.  538  F.2d  487 
(2nd  Cir.  1976)  which,  under  the  terms 
set  forth  therein,  allowed  two  widows  to 
be  entitled  to  benefits  concurrently. 
Regarding  the  Rosenberg  case,  the  Fifth 
Circuit  stated:  "Our  facts  do  not  require 
us  to  reach  that  point  and  we  do  not 
intimate  our  thinking  until  faced  with 
those  facts." 

Statement  As  To  How  Woodson  Differs 
From  Social  Security  Policy 

To  establish  entitlement  to  widow's  or 
mother's  benefits,  an  applicant  needs  to 
establish  that  she  "is  not  married."  See 
sections  2D2(e)(l){A)  and  202(g)(1)(A)  of 
the  Act,  42  U.S.C.  404(e)(1)(A)  and 
402(g)(1)(A);  20  CFR  404.336(e)  and 
404.340(c).  (When  widower's  benefits 
are  involved,  see  section  202(f)(1)(A)  of 
the  Act.  42  U.S.C.  402(f)(1)(A).)  The 
possibility  of  re-entitlement  is  available 
when  the  later  marriage  ends,  whether 
by  death,  divorce,  or  annulment,  and 
even  if  there  are  multiple  later 
marriages,  as  long  as  all  the  later 
marriages  have  ended. 


Under  SSA's  interpretation  of  the  Act. 
prior  to  the  change  mandated  by  section 
5119  of  Public  Law  101-508,  the  language 
of  section  216(h)(1)(B)  which  provided 
that  an  applicant  may  not  be  entitled  to 
benefits  under  the  deemed  marriage 
provision  if  another  individual  "is  (or  is 
deemed  to  be)  a  wife,  widow,  husband 
or  widower  of  such  insured 
individual*  **at  the  time  such  applicant 

files  the  application would  bar  Eliza 

Woodson's  entitlement  to  widow's 
benefits.  It  is  SSA's  position  that  the 
termination  of  Ethel  Hurd's  benefits  due 
to  her  remarriage  did  not  end  her  status 
as  Woodson's  legal  widow  within  the 
meaning  of  the  Act.  Rather,  she  retained 
that  status  and  the  possibility  of 
becoming  entitled  to  benefits  on 
Woodson's  earnings  record  in  the  future, 
if  the  later  marriage  should  end. 

As  set  forth  above,  the  Court"of 
Appeals  in  Woodson  held  that  the 
previously  entitled  legal  widow  no 
longer  had  the  status  of  a  widow  within 
the  meaning  of  section  216(h)(1)(B)  after 
termination  of  her  benefits  as  a  widow 
due  to  remarriage. 

Explanation  Of  How  SSA  Will  Apply 
The  Decision  Within  The  Circuit 

This  ruling  applies  only  to  eligibility 
for  benefits  payable  for  months  prior  to 
January  1991  in  cases  where  the 
applicant  seeking  to  invoke  the  deemed 
marriage  provision  resides  in  Alabama, 
Florida,  or  Georgia  at  the  time  of  the 
determination  or  decision  at  any 
admini^rative  level,  i.e.,  initial, 
reconsideration,  administrative  law 
judge  hearing,  or  Appeals  Council. 

When  a  claimant  seeks  to  establish 
her  status  as  the  wife  or  widow  of  a 
worker  on  the  basis  of  the  deemed 
marriage  provision  and  the  legal  widow 
was  previously  entitled,  claimant's 
entitlement  will  not  be  barred  because 
the  legal  widow  was  previously  entitled 
to  wife's,  widow's  or  mother's  benefits 
under  section  202(b),  (e)  or  (g)  of  the 
Act.'  This  ruling  applies  equally  to 


'  In  Woodson.  Ethel  Hurd's  remarriage  was  the 
event  which  lemimaled  her  entitlement  to  benefits 
on  the  worker's  account.  However,  the  court's 
holding  is  based  or  the  fact  her  status  as  a  widow 
within  the  meaning  of  section  216(h)(1)(B) Tias 
ended,  and  would  apply  equally  where  the  former 
beneficiary's  entitlement  had  terminated  for  some 
other  reason  Under  the  Act  and  regulations,  there 
are  certain  situations  in  which  a  widow's 
remarriage  does  not  terminate  her  entitlement  to 
benefits.  See  20  CVK  404.337  and  404.341  The 
VlooJsun  case  does  not  involve  a  remarriage  which 
comes  within  the  terms  of  an  exception,  and  this 
ruling  IS  not  applicable  to  cases  which  come  within 
the  terms  of  an  exception. 
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claims  for  husband's,  widower's  and 
father's  benefits.  See  footnote  4.  In  such 
cases,  the  application  of  the  deemed 
spouse  will  be  adjudicated  as  though  the 
legal  spouse  had  not  been  entitled, 
except  that  the  "deemed  spouse"  will 
not  be  entitled  to  wife's,  widow's  or 
mother's  benefits  for  any  months  prior 
to  the  month  after  the  month  in  which 
the  former  beneficiary's  benefits 
terminated.  Once  the  applicant  has 
become  entitled  to  benefits  under  the 
deemed  marriage  provisions  by 
application  of  this  ruling,  her  continuing 
entitlement  should  be  determined  in 
accordance  with  regular  SSA  policies 
and  procedures.* 
|FR  Doc.  92-14651  Filed  6-24-92;  8:45  smj 

BrLUNG  CODE  4t«>-2«-F 


I  Social  Security  Acquiescence  Ruling 
86092(2)1 

Rosenberg  v.  Richardson  and 
Capltano  v.  Secretary  of  HHS; 
Entitlement  of  a  Deemed  Widow  When 
a  Legal  Widow  is  Entitled  on  the  Same 
EarningsRecord 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  Rescission  and 

Revision  of  Social  Security 

Acquiescence  Ruling. 

summary:  In  accordance  with  20  CFR 
404.985(e)  and  422.406(b)(2)  published 
January  11, 1990  (55  FR  1012),  the 
Commissioner  of  Social  Security  gives 
notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  86092(2) 
and  its  revision  by  issuing  Social 
Security  Acquiescence  Ruling  88092R(2). 
EFFECTIVE  DATE:  June  25, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlynda  Bogle,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore,  MD  21235,  (410) 
965094237.  ._ 

SUPPlfMEllTARV  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 


*  Und«!r  SSA's  policy,  enlillement  of  a  claimant 
under  ihe  deemed  marriage  provision  is  possible 
where  ihe  beneficiary  previously  entitled  to  wife's. 
widow's  or  mother's  benefits  has  died  or  where  the 
beneficiary's  marriage  to  the  insured  worker  has 
dissolved  by  divorce  or  annulment.  The  earliest 
possible  month  of  entitlement  for  the  deemed 
spouse  would  be  the  month  of  the  former 
beneficiary's  death,  or.  if  applicable,  dissolution  of 
the  marriage  to  the  insured  worker.  Therefore,  in 
this  situation,  both  SSA  policy  and  circuit  law 
would  permit  us«  of  the  deemed  marriage  provision 
to  entitle  the  deemed  ^poase. 


holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  fiirther  review  or  is 
unsuccessful  on  further  review. 

As  provided  by  20  CFR  404.985(e)(3),  a 
Social  Security  Acquiescence  Ruling 
may  be  rescinded  as  obsolete,  if  a 
Federal  law  is  enacted  that  removes  the 
basis  for  the  holding  in  the  decision  by  a 
circuit  court  that  was  the  subject  of  the 
Acquiescence  Ruling. 

On  January  23, 1986.  we  issued 
Acquiescence  Ruling  86092(2)  to  refiect 
the  holdings  in  Rosenberg  v. 
Richardson.  538  F.2d  487  (2d  Cir.  1976) 
and  Capitano  v.  Secretary  of  HHS,  732 
F.2d  1066  (2d  Cir.  1984).  The 
Acquiescence  Ruling  applied  to 
entitlement  to  benefits  of  a  deemed 
spouse  and  a  legal  spouse. 

Section  5119  of  Public  Law  10109508 
authorizes  the  payment  of  benefits  to 
both  a  legal  "spouse"  and  a  deemed 
"spouse."  where  "spouse"  is  defined  as 
a  wife,  divorced  wife,  widow,  surviving 
divorced  wife,  husband,  divorced 
husband,  widower,  or  surviving 
divorced  husband.  This  change  is 
effective  with  respect  to  benefits 
payable  for  months  after  December 
1990.1  A'  The  enactment  of  this 
provision  removes,  at  least  partially,  the 
basis  for  the  Circuit  Court's  holdings  in 
Rosenberg  and  Capitano.  Therefore,  we 
are  rescinding  the  current  Ruling  and 
issuing  a  revised  Ruling  to  reflect  the 
change  mandated  by  Public  Law 
10109508. 

We  will  apply  the  holding  of  the  Court 
of  Appeals  decisions  as  explained  in  the 
revised  Social  Security  Acquiescence 
Ruhng  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Second  Circuit.  The  revised  Social 
Security  Acquiescence  Ruling  will  apply 
to  all  determinations  and  decisions 
made  on  or  after  June  25, 1992,  except 
that,  as  discussed  in  the  revised  Ruling, 
it  will  not  apply  to  those  determinations 
or  decisions,  or  those  parts  of 
determinations  or  decisions,  concerning 
monthly  benefits  payable  after 
December  1990.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between  June  16, 
1976,  the  date  of  the  Court  of  Appeals' 
decision  in  Rosenberg  and  June  25, 1992, 
the  effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Security 


Acquiescence  Ruling  to  your  claim  if 
you  first  demonstrate,  pursuant  to  20 
CFR  404.985(b),  that  application  of  the 
Ruling  could  change  our  prior 
determination  or  decision. 

if  this  revised  Social  Security 
Acquiescence  Ruling  is  later  rescinded 
as  obsolete,  we  will  publish  a  notice  in 
the  Federal  Register  to  that  effect  as 
provided  for  in  20  CFR  404.985(e).  If  we 
decide  to  relitigate  the  issue  covered  by 
this  Social  Security  Acquiescence  Rulmg 
as  provided  for  by  20  CFR  404.985(c),  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have  ' 
decided  to  relitigate  the  issue. 
(Catalog  of  Federal  Domestic  Assistants 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Secunly— 
Retirement  Insurance;  93  805  Social  Secunfy 
Survivor's  Insurance;  93.806— Special 
Benefits  for  Disa'oled  Coal  Miners;  93.807— 
Supplemental  Security  Income.) 

Dated:  November  27, 1991. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Acquiescence  Ruling  86-2R(2)lA^ 

Rosenberg  v.  Richardson,  538  F.2d  487 
(2d  Cir.  1976);  Capitano  v.  Secretarv  of 
HHS,  732  F.2d  1066  (2d  Cir.  1984}—" 
Entitlement  of  a  Deemed  Widow  When 
a  Legal  Widow  is  Entitled  on  the  Same 
Earnings  Record — Title  II  of  the  Social 
Security  Act. 

issue 

Whether  a  "deemed  widow"  may  be 
found  entitled  to  Title  II  survivor  Social 
Security  benefits  when  a  legal  widow  is 
entitled  to  Title  II  benefits  on  the  same 
deceased  person's  Social  Security 
earnings  record  and,  if  so,  what  is  the 
appropriate  amount  of  the  "deemed 
widow's"  benefifsTlA* 

Statute/Regulation/Ruling  CitatioD 

Section  216(h)(1)(B)  of  the  Social 
Security  Act  (42  U.S.C.  416(h)(1)(B)),  as 
in  effect  prior  to  enactment  of  Public 
Law  10109508;  20  CFR  404.346(b);  SSR 
80099c 


'lAlf  you  were  already  entitled  to  benefits  in 
December  1990  as  a  spouse,  divorced  spouse, 
widow(er).  or  surviving  divorced  spouse,  you  do  not 
have  to  file  another  application  in  order  to  establish 
entitlement  under  the  amended  statute. 


'lAThe  original  Acquiescence  Ruling  for  the 
Second  Circuit  Court  of  Appeals'  holdings  in 
Fiosenberg  and  Capitano,  issued  January  23. 1968,  is 
rescinded  and  replaced  by  this  revised 
Acquiescence  Ruling  to  reOecl  Ihe  enactment  of 
section  5119  of  (\iblic  Law  lOlOSSOS.  Section  5119  o( 
Public  Law  10109506  authorizes  the  payment  of 
benefits  to  both  a  legal  "spouse"  and  a  deemed 
"spouse."  where  "spouse"  is  defined  as  a  wife, 
divorced  wife,  widow,  surviving  divorced  wile, 
husband,  divorced  husliand.  widower  or  surviving 
divorced  husband.  This  change  is  effective  with 
respect  to  benefits  payable  for  months  after 
December  1990. 

'lAThis  ruling  also  applies  to  widowers. 
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Circuit 

Second  (Vermont,  Connecticut.  New 
York).  Rosenberg  v.  Richardson.  538 
F.2d  487  (2d  Cir.  1976);  Capitano  v. 
Secretary  ofHHS.  732  F.2d  1066  (2d  Cir. 
1984). 

Applicability  of  Ruling 

This  ruling  applies  only  to  eligibility 
for  benefits  payable  for  months  prior  to 
January  1991  for  determinations  or 
decisions  at  all  administrative  levels 
(i.e..  initial,  reconsideration, 
administrative  law  judge  hearing  and 
Appeals  Council}.lA*  To  the  extent 
inconsistent  therewith,  this  Ruling 
supersedes  SSR  80099c  in  cases  in  which 
the  deemed  widow  resides  in  the 
Second  Circuit  only. 

Description  of  Case 

Rosenberg 

Max  Rosenberg,  an  insured  worker, 
married  Celia  in  1920  in  New  York  City 
Thirteen  years  later  he  obtained  a 
Mexican  divorce  by  mail.  Two  years 
after  obtaining  this  divorce.  Max  and 
Frieda  were  ceremonially  married  in 
Connecticut.  The  parlies  believed  they 
were  validly  married  and  lived  together 
until  Mr.  Rosenberg's  death  in  April 
1971.  Frieda  was  awarded  benefits  as 
the  wife  of  Max  Rosenberg,  and  as  his 
widow  beginning  with  the  month  of  his 
death. 

Ceiia  later  applied  for  benefits  as  the 
widow  of  Max  Rosenberg.  In  December 
1971,  the  Social  Security  Administration 
(SSA)  decided  that  the  Mexican  divorce 
obtained  by  Max  Rosenberg  was  invalid 
and  had  not  terminated  his  first 
marriage.  Thus,  Celia  was  determined  to 
be  Max's  legal  widow.  Widow's  benefits 
were  therefore  certified  to  Celia  in 
December  1971.  However,  pursuant  to 
section  202(k)(3)(A)  of  the  Social 
Security  Act.  42  U.S.C.  402(k)(3)(A), 
Celia's  widow's  benefits  were  reduced 
.by  the  amount  of  the  old  age  benefit  to 
which  she  was  simultaneously  entitled. 
SSA  determined  that,  due  to  Celia's 
entitlement  as  the  legal  widow,  Frieda 
Rosenberg  was  not  entitled  to  widow's 
benefits  after  Novem.ber,  1971.  The 
decision  that  Frieda  Rosenberg's 
benefits  were  to  be  terminated  was 
appealed.  The  Secretary's  decision  was 
sustained  by  the  United  States  District 
Court  for  the  Eastern  District  of  New 
York,  and  Frieda  appealed  to  the  Court 
of  Appeals  for  the  Second  Circuit.  The 
United  States  Court  of  Appeals  for  the 


Second  Circuit  heard  the  appeal  and 
reversed  the  District  Court. 

Capitano 

Sam  Capitano,  an  insured  worker, 
married  Betty  in  1931.  Although  Sam 
filed  for  divorce  in  1945,  no  legal  divorce 
decree  was  issued.  In  1951,  Sam  married 
Sarah,  with  whom  he  lived  until  his 
death  in  1970.  Sarah  applied  for  and 
received  (deemed)  widow's  benefits  as 
the  widow  of  Sam  Capitano.  Her 
benefits  began  irj^July  1975.  In  1977. 
Betty  applied  for  retirement  benefits  on 
her  own  Social  Security  earnings  record 
and  for  widow's  benefits  on  Sam's 
earnings  record. 

When  Betty  was  awarded  widow's 
benefits  on  Sam's  earnings  record, 
Sarah's  benefits  were  stopped  due  to 
Betty's  entitlement  as  the  legal  widow. 
Sarah  exhausted  her  administrative 
remedies  and  then  filed  a  civil  action. 
The  United  States  District  Court  for  the 
Eastern  District  of  New  York  upheld  the 
Secretary's  decision  and  Sarah  appealed 
to  the  Court  of  Appeals  for  the  Second 
Circuit.  The  United  States  Court  of 
Appeals  for  the  Second  Circuit  heard  the 
appeal  and  reversed  the  District  Court. 

Holding 


♦lAlf  a  person  is  alreddy  entitled  lo  benefits  in 
Decpinber  1990  as  a  spouse,  divorced  spouse. 
vMtiuwIer).  or  surviving  divorced  spouse,  he  or  she 
dot  9  not  have  to  file  another  application  in  order  to 
est.ihhsh  entitlement  under  the  amended  statute. 


Rosenberg 

The  court  held  that  the  provision  of 
section  216(h)(1)(B)  which  requires 
terminating  the  benefits  of  a  deemed 
widow  if  a  legal  widow  is  entitled, 
applied  only  where  the  legal  widow 
could  receive  a  "full"  widow's  benefit. 
In  the  instant  case,  the  court  ruled  that 
since  the  legal  widow  was  entitled  to  a 
Social  Security  benefit  based  upon  her 
own  earnings  and  would  receive  a 
widow's  benefit  of  only  $1.40  (the  excess 
of  her  widow's  benefit  over  her  own 
benefit),  the  widow's  benefit  to  Frieda 
should  not  have  been  terminated. 
Instead  the  court  ordered  the  payment 
of  a  benefit  to  Frieda,  the  deemed 
widow,  in  an  amount  equal  to  the 
difference  between  the  "full"  widow's 
benefit  and  the  additional  amount  to 
which  Celia  became  entitled  by  virtue  of 
being  found  to  be  the  legal  widow. 

Capitano 

Reaffirming  its  prior  decision  in 
Rosenberg,  the  court  held  that 
termination  of  the  deemed  widow's 
benefit  is  appropriate  only  when  the 
legal  widow  is  or  has  been  entitled  to  a 
"full  benefit."  In  the  instant  case,  the 
excess  of  Betty's  widow's  benefit  over 
her  own  old  age  benefit  was  estimated 
to  be  $17.40:  the  'full "  widow's  benefit 
was  $382.00.  Thus  Sarah,  the  deemed 
widow,  was  found  entitled  to  the 
difference  between  $17.40  and  $362.00. 


Statement  As  To  How  Rosenberg/ 
Capitano  Differ  From  Social  Security 
Policy 

Prior  to  enactment  of  section  5119  of 
Public  Law  10109508,  section  216(h)(1)(B) 
of  the  Social  Security  Act  (42  U.S.C. 
416(h)(1)(B)).  20  CFR  404.346(b),  and  SSR 
80099c  had  been  interpreted  by  SSA  to 
mean  that  an  applicant's  entitlement  to 
title  II  survivor  benefits  as  the  "deemed" 
widow  (based  upon  a  "good  faith 
marriage")  of  a  deceased  wage  earner 
will  end  the  month  before  the  month 
another  person  is  determined  to  be  the 
legal  widow,  if  such  legal  widow  is 
entitled  to  title  II  widow's  benefits 
based  upon  the  earnings  record  of  the 
deceased  wage  earner. 

The  decisions  by  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  in 
Rosenberg  and  Capitano  hold  that  a 
deemed  widow  (based  upon  a  good  faith 
marriage  to  a  deceased  wage  earner) 
can  continue  to  receive  a  title  II  widow's 
benefit  even  if  another  individual  is 
determined  to  be  entitled  to  receive  a 
widow's  benefit  as  the  legal  widow  of 
the  same  wage  earner,  provided  that  the 
legal  widow  receives  less  than  the  full 
widow's  benefit  based  upon  the  given 
wage  record.  The  deemed  widow  would 
be  entitled  to  a  benefit  equal  to  the 
difference  between  the  full  widow's 
benefit  and  the  amount  actually 
received  by  the  legal  widow. 

Explanation  Of  How  SSA  Will  Apply 
The  Decision  Within  The  Circuit 

This  ruling  applies  only  to  entitlement 
lo  benefits  payable  for  months  prior  lo 
January  1991  in  cases  where  the  deemed 
widow  resides  in  Connecticut.  New 
York,  or  Vermont  at  the  time  of  the 
determination  or  decision  at  any 
administrative  level,  i.e.,  initial, 
reconsideration,  administrative  law 
judge  hearing  or  Appeals  Council. 

When  a  case  involves  a  legal  widow 
and  a  deemed  widow  as  defined  in  20 
CFR  404.345  and  404.346(a),  both  have 
filed  widow's  claims  on  the  same 
worker's  earnings  record,  and  the  legal 
widow  is  found  entitled  lo  receive  less 
than  a  "full"  widow's  benefit,  for 
whatever  reason,  the  difference  between 
the  benefit  amount  the  legal  widow  is 
entitled  to  receive  and  the  amount  of  the 
full  benefit  will  be  paid  to  the  deemed 
widow,  subject  to  any  reductions 
'applicable  to  the  deemed  widow.lA* 
|FR  Doc.  92-14653  Filed  fr-24-92;  8:45  am) 

BILLING  CODE  4190-2»-f 


MAAs  in  any  case  involving  auxiliary  iMfnefiU 
during  the  time  period  appiicabie  to  this  ruling,  the 
family  maximum  cannot  be  exceeded. 
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r  Social  Security  Acquiescence  Ruling 
860918(5)J        I 

Woodson  V.  Schweiker:  Interpretation 
of  the  Deemed  Marriage  Provision 

agency:  Social  Security  Administration. 
ilHS. 

ACTION:  Notice  of  Rescission  and 
Revision  of  Social  Security 
Acquiescence  Ruling. 

SUMMAItY:  Iri  accordance  with  20  CFR  ' 
404.985(e)  and  422.406(b)(2)  published 
January  11, 1990  (55  FR  1012),  the 
Commissioner  of  Social  Security  gi\  es 
notice  of  the  rescission  of  Social 
Security  Acquiescence  Ruling  860918(5) 
and  its  revision  by  issuing  Social 
Security  Acc^iescence  Ruling 
860918R(5). 
EFFECTIVE  DATE:  June  25.  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darlynda  Bogle,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd..  Baltimore.  MD  21235,  (410) 
965094237. 

SUPPLEMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C.  552(a)(1)  and  {a)(2).  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance  with 
20  CFR  422.406(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  Appeals  that  we  determine 
confiicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  or 
regulations  when  the  Government  has 
decided  not  to  seek  further  review  or  is 
unsuccessful  on  further  review. 

As  provided  by  20  CFR  404.985(e)(3),  a 
Social  Security  Acquiescence  Ruling 
may  be  rescinded  as  obsolete,  if  a 
Federal  law  is  enacted  that  removes  the 
basis  for  the  holding  in  the  decision  by  a 
circuit  court  that  was  the  subject  of  the 
Acquiescence  Ruling. 

On  May  22. 1986.  we  issued 
Acquiescence  Ruling  860918(5)  to  reflect 
the  holding  in  Woodson  v.  Schweiker, 
656  F.2d  1169  (5th  Cir.  1981).  The 
Acquiescence  Ruling  applied  to 
entitlement  to  benefits  of  a  deemed 
spouse  and  a  legal  spouse. 

Section  5119  of  Public  Law  10109508 
authorizes  the  payment  of  benefits  to 
both  a  legal  "spouse"  and  a  deemed 
"spouse."  where  "spouse"  is  defined  as 
a  wife,  divorced  wife,  widow,  surviving 
divorced  wife,  husband,  divorced 
husband,  widower,  or  surviving 
divorced  husband.  This  change  is 
effective  with  respect  to  benefits 
payable  for  months  after  December 


1990.1A'  The  enactment  of  this 
provision  removes,  at  least  partially,  the 
basis  for  the  Circuit  Court's  holding  in 
Woodson.  Therefore,  we  are  rescinding 
the  current  Ruling  and  issuing  a  revised 
Ruling  to  reflect  the  change  mandated 
by  Public  Law  10109508. 

We  will  apply  the  holding  of  the  Court 
cf  Appeals  decision  as  explained  in  the 
revised  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Fifth  Circuit.  The  revised  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  and  decisions  made  on 
or  after  June  25, 1992,  except  that,  as 
discussed  in  the  revised  Ruling,  it  will 
not  apply  to  those  determinations  or 
decisions,  or  those  parts  of 
determinations  or  decisions,  concerning 
monthly  benefits  payable  after 
December  1990.  If  we  made  a 
determination  or  decision  on  your 
application  for  benefits  between 
September  25, 1981,  the  date  of  the  Court 
of  Appeals'  decision  and  June  25, 1992. 
the  effective  date  of  this  Social  Security 
Acquiescence  Ruling,  you  may  request 
application  of  the  Social  Security 
Acquiescence  Ruling  to  your  claim  if 
you  first  demonstrate,  pursuant,  to  20 
CFR  404.985(b),  that  application  of  the 
Ruling  could  change  our  prior 
determination  or  decision. 

If  this  revised  Social  Security 
Acquiescence  Ruling  is  later  rescinded 
as  obsolete,  we  will  publish  a  notice  in 
the  Federal  Register  to  that  effect  as 
provided  for  in  20  CFR  404.985(e).  If  we 
decide  to  relitigate  the  issue  covered  by 
this  Social  Security  Acquiescence  Ruling 
as  provided  for  by  20  CFR  404.985(c).  we 
will  publish  a  notice  in  the  Federal 
Register  stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue. 

(Catalog  of  Federal  Domestic  Assistance 
PrograniB  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social  Security — 
Retirement  Insurance;  93.805  Social  Security 
Survivor's  insurance;  93.806 — Special 
Benefits  for  Disabled  Coal  Miners;  93.807— 
Supplemental  Security  Income.) 

Dated:  November  27, 1991. 

Gwendolyn  S.  King, 

Commissioner  of  Social  Security. 

Acquiescence  Ruling  860918R(5)1A^ 

Woodson  V.  Schweiker,  656  F.2d  1169 
(5th  Cir.  1981) —  Interpretation  of  the 


Deemed  Marriage  Provision — Title  II  of 
the  Social  Security  Act. 

Issue 

Whether  an  applicant  who  cannot 
establish  that  she  is  the  legal  wife  or 
widow  of  a  worker,  can  establish 
entitlement  to  wife's,  widow's  or 
mother's  benefits  on  his  earnings  record 
under  the  provision  for  deeming  a 
marriage  valid  set  forth  in  section 
216(h)(1)(B)  of  the  Social  Security  Act 
(the  Act),  42  U.S.C.  416(h)(1)(B),  where 
(1)  another  individual  previously  has 
been  entitled  to  benefits  on  the  worker's 
earnings  record  under  section  202(b),  (e) 
or  (g)  of  the  ActlA',  42  U.S.C.  402(b),  (e) 
or  (g).  but  (2)  such  individual  is  no 
longer  entitled  to  benefits.lA* 

Statute /Regulation /Ruling  Citation 

Section  216(h)(1)(B)  of  the  Act  (42 
U.S.C.  416(h)(1)(B)).  as  in  effect  prior  to 
enactment  of  Public  Law  1C109508;  20 
CFR  404.346(b);  Ruling  80099c 

Circuit 

♦  Fifth  (Louisiana.  Mississippi.  Texas) 
Woodson  V.  Schweiker,  656  F.2d  1169 
(5th  Cir.  1981). 

Applicability  of  Ruling 

This  ruling  applies  only  to  entitlement 
to  benefits  payable  for  months  prior  to 
January  1991  for  determinations  or 
decisions  at  all  administrative  levels 
(i.e.,  initial,  reconsideration, 
administrative  law  judge  hearing  and 
Appeals  Council).lA* 

Description  of  Case 

This  case  arose  out  of  the  Secretary's 
denial  of  an  application  for  widow's 
benefits  under  Title  II  of  the  Act.  The 
issue  in  the  case  involves  the 
interpretation  of  section  216(h)(1)(B)  of 


>lAIf  you  were  already  enlitled  to  benefits  in 
December  1990  as  a  spouse,  divorced  spouse. 
widow(er).  or  surviving  divorced  spouse,  you  do  not 
have  to  nie  another  application  in  order  to  establish 
entitlement  under  the  amended  statute. 

*lAThe  original  Acquiescence  Ruling  for  the  Fifth 
Circuit  Court  of  Appeals'  holding  in  Woodson. 


issued  May  22. 1986.  is  rescinded  and  replaced  by 
this  revised  Acquiescence  Ruling  to  reftecl  the 
enactment  of  section  5119  of  Public  Law  10109508. 
Section  5119  of  Public  Law  10109508  authonzes  the 
payment  of  benefits  to  both  a  legal  "spouse"  and  a 
deemed  "spouse."  where  "spouse"  is  defined  as  a 
wife,  divorced  wife,  widow,  surviving  divorced 
wife,  husband,  divorced  husband,  widower,  or 
surviving  divorced  husband.  This' change  is  effective 
with  respect  to  benefits  payable  for  months  after 
December  1990. 

'lARespectively.  the  paragraphs  of  this  section 
set  forth  the  conditions  for  entitlement  for  wife's, 
widow's  and  mother's  insurance  benefits. 

*1AThis  ruling  applies  equally  to  an  individual 
seeking  to  establish  entitlement  to  husband's, 
widower's  or  father's  benefits  by  invoking  the 
provisions  of  section  216|h)|1)  of  the  Act.  where 
another  individual  previously  has  been  entitled  to 
husband's,  widower's  or  father's  benefits  under 
section  202(c).  (f)  or  (g).  42  U.S.C.  402(c).  (f)  or  (g). 

*1Alf  a  person  is  already  entitled  to  benefits  id 
December  1990  as  a  spous«.  divorced  spouse. 
widow(er),  or  surviving  divorced  spouse,  he  or  she 
docs  not  have  to  file  another  application  in  order  to 
establish  entitlement  under  the  amended  statute. 
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the  Act.  which  provides  for  the 
recognition,  for  benefit  purposes,  of 
certain  ceremonial  marriages  entered 
into  in  good  faith  and  without 
knowledge  of  a  legal  impediment. 
Section  216(h)(1)(B)  defines  the 
conditions  under  which  a  marriage,  not 
valid  under  applicable  State  law,  "shall 
be  deemed  to  be  a  valid  marriage"  for 
purposes  of  establishing  that  a  claimant 
is  the  wife,  husband,  widow  or  widower 
of  an  insured  worker  in  order  to  be 
entitled  to  benefits  which  depend  on  the 
establishment  of  that  status. 
(Hereinafter,  this  provision  is  referred  to 
as  the  "deemed  marriage  provision.") 

The  insured  worker.  Rushell 
Woodson,  entered  into  three  ceremonial 
marriages  during  his  lifetime.  His  first 
marriage,  to  Mary  Lou  Woodson,  ended 
with  her  death  in  November  1955,  and  is 
not  pertinent  to  the  issues  in  this  case. 
His  second  marriage,  in  1957.  was  to 
Ethel  Hurd,  from  whom  he  separated 
sometime  before  1960.  Since  there  never 
was  a  divorce,  this  marriage  continued 
until  Woodson's  death.  Eliza  Woodson, 
the  plaintiff  in  this  case,  was  his  third 
wife,  whom  he  married  in  1966.  even 
though  he  was  still  married  to  Ethel 
Hurd. 

After  Rushell  Woodsons  death  on 
May  25. 1970.  Eliza  Woodson  applied  for 
and  was  paid  the  lump  sum  death 
payment  on  his  earnings  record,  on  the 
basis  of  being  his  widow,  who  was 
living  with  hirn  at  the  time  of  his 
death. lA*  Ethel  Hurd  remarried  in 
October  1970.  and  in  January  1971,  she 
applied  for  and  became  entitled  to 
mother's  benefits  on  the  deceased's 
earnings  record,  based  on  her  status  as 
his  legal  widow  and  having  in  her  care  a 
child  (Diane)  of  the  deceased  worker 
who  was  entitled  to  benefits  on  Mr. 
Woodson's  earnings  record.  Under  the 
circumstances  in  this  case  the  widow's 
remarriage  terminated  her  entitlement  to 
mother's  benefits.  Since  Ethel  Hurd  had 
remarried  prior  to  filing  her  application, 
she  was  entitled  to  mother's  benefits 
only  for  a  509month  period  during  the 
retroactive  life  of  her  application  which 
was  prior  to  the  remarriage. 

In  1975.  Eliza  Woodson  filed  an 
application  for  widow's  benefits  on  the 
worker's  earnings  record.  She  did  not 
contest  the  fact  that  Ethel  Hurd  was  the 


■M.MJnder  the  .\lI.  a  lunip  sum  payriienl  IS25.'i.(W| 
mH\  he  pwyable  upon  the  dcHlh  of  an  insured 
workiT  See  section  2C2(i|  of  the  \c'.  42  US  (J. 
402!i)  Th«order  of  pnoniy  for  dt^li'rmifiinH  who  will 
rwieive  th«  paymtnl  is  spl  forth  in  current 
rPHuliilions  at  2D  CKR  404.39«»404.395.  In  pKrtment 
p;irt.  the  Act  hnd  regnl.itions  provide  thnl  a  widow 
(or  widower)  ln;n(j  with  the  worker  at  the  time  of 
denth  is.  or.  ll.ot  basis,  first  in  ord<r  of  prionly  for 
receiving  the  payment.  On  this  point,  the  rcijiilations 
were  substantively  the  same  when  Eliza  Woodson 
fiU'd  her  claim  and  received  (he  lump  sum  pHvmenl. 


legal  widow,  but  sought  to  establish 
entitlement  to  benefits  on  the  basis  of 
the  deemed  marriage  provision  of  the 
Act.  This  application  initially  and  on 
administrative^'review  was  denied  by 
the  Secretary  on  the  basis  that  Eliza 
Woodson  could  not  qualify  as  a  widow 
under  the  deemed  marriage  provision 
section  216(h)(1)(B)  and  implementing 
regulation  20  CFR  404.346(b)  due  to  Ethel 
Hurd's,  the  legal  widow's,  prior  period 
of  entitlement  to  mother's  benefits. 

Eliza  Woodson  sought  judicial  review 
in  the  U.S.  District  Court  for  the 
Southern  District  of  Texas  which 
affirmed  the  Secretary's  decision. 
However,  upon  her  further  appeal  to  the 
Court  of  Appeals  for  the  Fifth  Circuit, 
the  court  reversed  the  decision  of  the 
district  court  and  remanded  the  case  to 
the  district  court  to  award  widow's 
benefits  to  her. 

Holding 

The  Court  of  Appeals  held  that  Ethel 
Hurd's  prior  period  of  entitlement  to 
mother's  benefits  did  not  preclude  Eliza 
Woodson  from  qualifying  for  widow's 
benefits  on  the  basis  of  the  deemed 
marriage  provision  of  section  216(h)(1) 
of  the  Act.  The  court  based  this 
conclusion  upon  its  construction  of 
language  in  subsection  (B)  of  216(h)(1) 
which  renders  the  deemed  marriage 
provision  inapplicable  where  another 
individual  "is  or  has  been  entitled  to  a 
benefit"  on  the  basis  of  marital 
relationship  to  the  worker,  "and  such 
other  person  is  (or  is  deemed  to  be)  a 
wife,  widow,  husband  or  widower  of 
such  insured  individual* **at  the  time 
such  applicant  files  the  appUcafion***. " 

The  court  held  that  the  deemed 
marriage  provision  was  applicable  in 
this  case  since  Ethel  Hurd,  whose 
benefits  were  terminated  due  to  her 
remarriage,  was  no  longer  a  widow 
within  the  meaning  of  the  Act  "at  the 
time"  Eliza  Woodson  filed  her 
application.  The  court  stated  that  its 
construction  of  section  216(h)(1)(B)  did 
not  violate  the  government's  interest 
against  "double-dipping"  by 
beneficiaries,  since  benefits  would  be 
paid  to  a  second  widow  on  the  earnings 
record  sequentially,  not  concurrently 
with  benefits  to  the  previously  entitled 
legal  widow.  The  court  stressed  the  fact 
that  the  Act  has  a  remedial  purpose  and 
must  be  liberally  construed,  in  stating 
that  "|ilt  would  be  totally  inequitable  to 
deny  Eliza  Woodson  survivor  benefits  in 
the  face  of  this  record  and  reading  the 
statute  as  we  do."  Regarding  the  facts, 
the  court  stressed  the  worker's  long 
history  of  insured  work,  the  fact  that 
only  $563.00  in  benefits  had  been  paid 
on  his  earnings  record,  and  the  fact  the 


plaintiffs  "marriage"  to  the  worker  had 
lasted  for  several  years  until  his  death. 
The  court  concluded: 


[Cjiven  the  facts  presented  here  and  the 
Congressional  intent,  as  we  perceive  it.  to 
permit  widows  to  receive  survivor  benefits 
sequentially,  we  believe  that  it  is  illogical  to 
think  that  Congress  intended  such  sequential 
payments  only  if  the  "deemed"  widow  is  the 
first  to  receive  benefits. 

The  court  distinguished  its  holding 
from  the  decision  of  the  Second  Circuit 
in  Rosenberg  v.  Richardson.  538  F.2d  48> 
(2nd  Cir.  1976)  which,  under  the  terms 
set  forth  therein,  allowed  two  widows  to 
be  entitled  to  benefits  concurrently. 
Regarding  the  Rosenberg  case,  the  Fifth 
Circuit  stated:  "Our  facts  do  not  require 
us  to  reach  that  point  and  we  do  not 
intimate  our  thinking  until  faced  with 
those  facts." 

Statement  As  To  How  Woodson  Differs 
From  Social  Security  Policy 

To  establish  entitlement  to  widow's  or 
mother's  benefits,  an  applicant  needs  to 
establish  that  she  "is  not  married."  See 
sections  202(e)(1)(A)  and  202(g)(1)(A)  of 
the  Act,  42  U.S.C.  404(e)(1)(A)  and 
402(g)(1)(A);  20  CFR  404.336(e)  and 
404.340(c).  (When  widower's  benefits 
are  involved,  see  section  202(f)(1)(A)  of 
the  Act.  42  U.S.C.  402(f)(1)(A).)  The 
possibility  of  re09entitlement  is 
available  when  the  later  marriage  ends, 
whether  by  death,  divorce,  or 
annulment,  and  even  if  there  are 
multiple  later  marriages,  as  long  as  all 
the  later  marriages  have  ended. 

Under  SSA's  interpretation  of  the  Act. 
prior  to  the  change  mandated  by  section 
5119  of  Public  Law  10109508.  the 
language  of  section  216(h)(1)(B)  which 
provided  that  an  applicant  may  not  be 
entitled  to  benefits  under  the  deemed 
marriage  provision  if  another  individual 
"is  (or  is  deemed  to  be)  a  wife,  widow, 
husband  or  widower  of  such  insured 
individual***at  the  time  such  applicant 
files  the  application***"  would  bar  Eliza 
Woodson's  entitlement  to  widow's 
benefits.  It  is  SSA's  position  that  the 
termination  of  Ethel  Hurd's  benefits  due 
to  her  remarriage  did  not  end  her  status 
as  Woodson's  legal  widow  within  the 
meaning  of  the  Act.  Rather,  she  retained 
that  status  and  the  possibility  of 
becoming  entitled  to  benefits  on 
Woodson's  earnings  record  in  the  future, 
if  the  later  marriage  should  end. 

As  set  forth  above,  the  Court  of 
Appeals  in  Woodson  held  that  the 
previously  entitled  legal  widow  no 
longer  had  the  status  of  a  widow  within 
the  meaning  of  section  216(h)(1)(B)  after 
termination  of  her  benefits  as  a  widow 
due  to  remarriage. 


Explanation  Of  How  SSA  Will  Apply 
The  Decision  Within  The  Circuit 

This  ruling  applies  only  to  eligibility 
for  benefits  payable  for  months  prior  to 
January  1991  in  cases  where  the 
applicant  seeking  to  invoke  the  deemed 
marriage  provision  resides  in  Louisiana, 
Mississippi,  or  Texas  at  the  time  of  the 
determination  or  decision  at  any 
administrative  level,  i.e.,  initial, 
reconsideration,  administrative  law 
judge  hearing,  or  Appeals  Council. 

When  a  claimant  seeks  to  establish 
her  status  as  the  wife  or  widow  of  a 
worker  on  the  basis  of  the  deemed 
marriage  provision  and  the  legal  widow 
was  previously  entitled,  claimant's 
entitlement  will  not  be  barred  because 
the  legal  widow  was  previously  entitled 
to  wife's,  widow's  or  mother's  benefits 
under  section  202(b),  (e)  or  (g)  of  the 
Act.lA'  This  ruling  applies  equally  to 
claims  for  husband's,  widower's  and 
father's  benefits.  See  footnote  4.  In  such 
cases,  the  application  of  the  deemed 
spouse  will  be  adjudicated  as  though  the 
legal  spouse  had  not  been  entitled, 
except  that  the  "deemed  spouse"  will 
not  be  entitled  to  wife's,  widow's  or 
mother's  benefits  for  any  months  prior 
to  the  month  after  the  month  in  which 
the  former  beneficiary's  benefits 
terminated.  Once  the  applicant  has 
become  entitled  to  benefits  under  the 
deemed  marriage  provisions  by 
application  of  this  ruling,  her  continuing 
entitlement  should  be  determined  in 
accordance  with  regular  SSA  policies 
and  procedures.* 
[FR  Doc.  92-14652  Filed  6-24-92;  8:45  am) 
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'  In  Woodson.  Ethel  Murd's  remarriage  nvas  the 
event  which  iermineled  her  entitJemenl  to  benefits 
on  the  worker's  account.  However,  the  court's 
holding  is  based  on  the  fact  her  status  as  a  widow 
within  the  meaning  of  section  216{h)(l)(B)  has 
ended,  and  would  apply  equally  where  the  former 
beneficiary's  entitlement  had  terminated  for  some 
other  reason.  Under  the  Act  and  regulations,  there 
are  certain  situations  in  which  a  widow's 
remarriage  does  not  terminate  her  entitlement  to 
benefits.  See  20  CFR  404.337  and  404.341.  The 
Woodson  case  does  not  involve  a  remarriage  which 
comes  within  the  terms  of  an  exception,  and  this 
ruling  is  not  applicable  to  cases  which  come  within 
the  terms  of  an  exc«ption. 

•  Under  SSA's  policy,  entitlement  of  a  claimant 
under  the  deemed  laarriage  provision  is  possible 
where  the  beneficior}'  previously  entitled  to  wife's, 
widow's  or  mother's  benefits  has  died  or  where  the 
beneficiary's  marriage  to  the  insured  worker  has 
dissolved  by  divorce  or  annulment.  The  earliest 
possible  month  of  entitlement  for  the  deemed 
spouse  would  be  the  month  of  the  former 
beneficiary's  death,  or.  if  applicable,  dissolution  of 
the  marriage  to  the  insured  worker.  Therefore.  In 
this  situation,  both  SSA  policy  and  circuit  law 
would  permit  use  of  the  deemed  marriage  provision 
to  entitle  the  deemed  spouse. 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.f. 
PRT-769023 
Applicant-  John  Malloy.  Wye  Mills,  MD. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas],  culled  from  the  captive  herd 
maintained  by  D.E.  Pohl.  Grahamstown, 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  survival  of 
the  species. 

PRT-769010 

.^ppliconL  Thomas  Simcox,  Westbury,  NY. 

The  applicant  requests  a  permit  to 
ptu-chase  two  captive-hatched  Indian 
pythons  [Python  molurus  molurus)  in 
interstate  commerce  form  William  E. 
Brant,  Archer.  Florida  for  captive 
breeding  purposes. 
PRT-7690J3 

Applicant-  Schubot  Exotic  Bird  Health 
Center,  College  Station.  TX. 

The  applicant  requests  a  permit  to 
take  (draw  blood  samples  and 
euthanatize]  captive-hatched  scarlet- 
chested  parakeets  [Neophema 
splendida)  and  turquoise  parakeets 
[Neophema  pulcheJJa)  known  or 
suspected  of  being  infected  with  the 
avian  polyomaviral  disease,  for 
scientific  research  purposes  on  the 
diagnosis,  pathogenesis,  and 
epidemiology  of  the  disease. 
PRT-704930 

Applicant- Fish  &  Wildlife  Service,  Region  6. 
Regional  Director.  Denver,  CO. 

The  applicant  requests  amendment  of 
their  current  permit  to  include  take  of 
Kanab  ambersnail  (Oxyloma  haydeni 
kanabesis),  Ute  Ladies'-tresses 
[Spiranthes  diluvialis),  clay  reed- 
mustard  [Schoenocrambe  argil/acea). 
and  Bameby  reed-mustard 
[Schoenocrambe  bamebyi)  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 
PRT-755945 

Applicant  Padfic  Gas  and  Electric  Co.,  San 
Ramon.  CA. 

The  applicant  requests  amendment  of 
their  current  permit  to  remove  Shasta 
crayfish  [Pacifastacus  fortis)  from 
Crystal  Lake,  Lava  Creek.  Fall  River. 


Spring  Lake,  1000  Springs.  Big  Lake,  Ja- 
She  Creek,  Hat  River,  and  Pit  River, 
Shasta  County.  CA,  to  conduct  field  and 
laboratory  experiments  for  the  purpose 
of  scientific  research.  All  crayfish  will 
be  released  at  their  capture  sites  after 
the  experiments. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to.  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/35&-2104); 
FAX:  (703/358-2281). 

Dated:  June  19, 1992. 

Susan  M.  )acobseii. 

Acting  Chief.  Branch  of  Permits,  Office  of 
Manogentent  Authority. 

(PR  Doc  92-14915  Filed  6-24-92;  8:45  am] 

BIU.INa  CODE  4310-S6-M 


Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  19(c)  of  the 
Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531,  et  seq.): 

PRT-768303 

Applicant:  Anthony  Sardella,  Lilbum,  CA. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas),  culled  from  the  captive-herd 
maintained  by  A.G.  Spaeth,  P.O.  Box 
5412,  Walmer,  Doomboom,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  propagation  of  the 
species. 

PRT-7eB301 

Applicant  Danny  Sardella,  Lilbum.  CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas],  culled  from  the  captive-herd 
maintained  by  A.G.  Spaeth.  P.O.  Box 
5412.  Walmer,  Doomboom,  Republic  of . 
South  Africa,  for  the  purpose  of 
enhancement  of  propagation  of  the 
species. 
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PRT-768293 

Applicant:  Zoological  Society  of  San  Diego. 
San  Diego.  CA. 

The  applicant  requests  a  permrt  to 
import  one  captive-bom  female 
orangutan  [Pongo  pygmaeus  abelii]  from 
the  Adelaide  Zoo.  Adelaide,  Australia, 
for  the  purpose  of  captive  breeding. 
PRT-768090 

Applicant:  Abdul  Al-Saihati.  Yuma,  AZ. 
The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  two  female  captive-bom 
Arabian  Oryx  [Oryx  leucoryx)  from 
Safari  Enterprises,  334  North  Poplar. 
Orange,  California,  for  the  purpose  of 
captive  breeding. 

Written  data  or  comments  should  be 
submitted  to  the  director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203  and 
must  be  received  by  the  director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in,  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432.  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
F.\X:  (703/358-2281). 
Dated:  June  19, 1992. 
Susan  Jacobsen, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  92-14916  Filed  6-24-92:  8:45  am) 

8ILUMG  CO0€  4310-5S-«I 


Availability  of  a  Draft  Recovery  Plan 
for  Alabama  Canebrake  Pitcher  Plant 
for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Alabama 
canebrake  pitcher  plant  [Sarracenia 
rubra  ssp.  alabamensis).  Populations 
occur  on  private  lands  in  seeps  and  bogs 
along  the  fall-line  of  central  Alabama 
(Autauga,  Chilton,  and  Elmore 
Counties).  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  plan. 

DATES:  Conmients  on  the  draft  recovery 
plan  must  be  received  on  or  before 


August  15, 1992,  to  receive  consideration 
by  the  Service. 

addresses:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
6578  Dogwood  View  Parkway,  suite  A, 
Jackson.  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Gary  Norquist  at  the  above  address 

(601/965-4900). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq]  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
t  conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requi.'-e"!  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  draft 
recovery  plan  is  the  Alabama  canebrake 
pitcherplant  [Sarracenia  rubra  ssp. 
alabamensis).  a  carnivorous  plant  that 
occurs  in  boggy  areas  in  central 
Alabama.  This  species  was  listed  as 
endangered  in  1989  due  to  its  restricted 
range  and  the  continuing  loss  of 
populations  from  collecting,  conversion 
of  habitat  for  agricultural  purposes,  and 
woody  succession  due  to  altered 


hydrological  conditions  or  fire 
suppression. 

The  recovery  objectives  of  the 
proposed  plan  is  to  reclassify  the 
Alabama  canebrake  pitcherplant  to 
threatened.  Reclassification  will  be 
accomplished  through:  (1)  Protection 
and  management  of  extant  populations 
through  landowner  cooperation  and 
regulatory  means,  (2)  monitoring  of 
extant  sites  and  searching  for  additional 
populations,  (3)  evaluating  habitat  needs 
and  conducting  species'  biology  studies, 
(4)  preserving  genetic  stock,  (5) 
establishing  new  populations  and/or 
enhancing  existing  sites,  and  (6) 
educating  the  public  on  the  importance 
of  preserving  this  species  and  its 
habitat. 

This  plan  is  being  submitted  for 
agency  review.  After  consideration  of 
comments  received  during  the  review 
period,  it  will  be  submitted  for  final 
approval. 

Public  Comtnents  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authoritj'.— The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0- 

Dated:  June  15, 1992. 
Robert  Bowker, 
Complex  Field  Supervisor. 
[FR  Doc.  92-14970  Filed  ft-24-92;  8:45  am] 

BILLING  CODE  4310-5&-II 


Bureau  of  Land  Management 

ICO-920-92-4120-11;  CQC  537931 

Colorado;  Invitation  for  CosI 
Exploration  License  Application, 
IMountain  Coal  Co. 

Pursuant  to  the  Mineral  Leasing  Act  of 
February  24, 1920,  as  amended,  and  to 
title  43,  Code  of  Federal  Regulations, 
subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Mountain  Coal  Company  in  a  program 
for  the  exploration  of  unleased  coal 
deposits  owned  by  the  United  States  of 
America  in  the  following  described 
lands  located  in  Delta  and  Gunnison 
Counties,  Colorado: 

T.  13  S.,  R.  90  W.,  6th  P.M. 

Sec.  19,  lots  5.  8  to  10,  inclusive,  and  lots  15 
to  18,  inclusive; 

Sec.  30,  lots  7  and  8. 
T.  13  S.,  R.  91  W.  6th  P.M. 

Sec.  23,  EV4.se V4SWV«: 

Sec.  24,  all: 

Sec.  25,  lots  1  to  16.  inclusive: 

Sec.  26,  all; 
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Sec.  27,  EViNEVi,  SEy<; 
Sec.  34.  NViNE^: 
Sec.35.  NVkNVi; 
Sec.  36.  lots  1  to  4,  inclusive. 

The  area  described  contains  approximately 
3310.08  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  noimal  business  hours  under 
serial  number  COC  53793  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
BLM  Montrose  District  Office,  2485 
South  Townsend  Avenue,  Montrose, 
Colorado  81401. 

Written  Notice  of  intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
the  publication  of  this  Notice  of 
Invitation  in  the  Federal  Register 

Richard  D.  Tate.  Chief.  Mining  Law  and  Solid 
Minerals,  Adjudication  Section,  Colorado 
State  Office,  Bureau  of  Land  Management. 
2850  Youngfield  Street,  Lakewood. 
Colorado  80215.  and 

Mark  W.  Scanlon,  Mountain  Coal  Company, 
P.O.  Box  591  Somerset,  Colorado  81434. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  June  18, 1992. 
Richard  D.  Tale, 

Chief,  Mining  Law  and  Solid  Minerals, 

Adjudication  Section. 

[FR  Doc.  92-14955  Filed  &-24-92;  8:45  am] 

BILLING  CODE  48ia-J&-«t 


[G-910-411V15;  NMNM  61579] 

New  Mexico;  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-431,  a  petition  for  reinstatment  of  Oil 
and  Gas  Lease  NMNM  61579,  Eddy 
County,  New  Mexico,  was  timely  filed 
and  was  acdompanied  by  all  required 
rental;}  and  Royalties  accruing  from  May 
1, 1990,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  land.  The  lessee  has  agreed 
to  new  lease  terms  for  rentals  and 
royalties  at  rates  of  $10  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administrative  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188(d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  May  1, 1990, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 


increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

Dated:  June  17, 1992. 
Dolores  L.  VigU, 

Chief.  Adjudication  Section. 

(FR  Doc.  92-14956  Filed  &-24-92;  8:45  am) 

BILLINC  CODE  4310-FB-M 


[00-050-4830-12] 

Canon  City  District  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  that 
the  Canon  City  District  Advisory 
Council  (DAC)  Meeting  will  be  held 
Wednesday,  July  15, 1992, 1  p.m.  to  4:30 
p.m..  7  p.m.  to  8:30  p.m.  and  Thursday, 
July  16,  from  7:30  a.m.  to  12:30  p.m.  at 
Adams  State  College,  College  Center, 
room  215.  Alamosa,  Colorado. 
The  meeting  agenda  will  include: 

1.  San  Luis  Review  Team  Wetlands 
findings. 

2.  Briefing  on  the  Mclntyre  Springs 
proposed  acquisition. 

3.  Tour  of  the  Blanca  Wildlife  Habitat 
Area. 

4.  The  meeting  is  open  to  the  public.  The 
public  is  welcome  to  discuss  issues 
and  concerns  with  the  council 
members  from  7  p.m.  to  8:30  p.m.,  or 
they  may  file  written  statements  for 
the  council's  consideration. 

ADDRESSES:  Anyone  wishing  to  make 
oral  or  written  presentation  to  the 
council  should  notify  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  2200.  3170  East  Main,  Canon 
City.  Colorado  81215-2200.  by  July  15, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Smith  (719)  275-0631. 
SUPPLEMENTARY  INFORMATION: 

Sum.mary  of  minutes  of  the  meeting  will 

be  available  for  public  inspection  and 

reproduction  during  regular  working 

hours  at  the  District  Office 

approximately  30  days  following  the 

meeting. 

Stuart  L  Freer, 

Asscciote  District  Manager. 

[FR  Doc  92-14887  Filed  6-24-92:  8:45  am) 

BILUNG  CODE  4310-je-M 


Advisory  Council  Meeting,  Ukiah.  CA 

[CA-050-44 10-04] 

agency:  Bureau  of  L,and  Management. 


ACTION:  Notice  of  meeting,  Ukiah, 
California,  District  Advisory  Council. 

summary:  Pursuant  to  Public  Law  94- 
579  and  43  CFR  Part  1780,  the  Ukiah 
District  Advisory  Council  will  meet  in 
Shelter  Cove,  California,  July  16-17. 
1992.  The  agenda  will  include  a  tour  of 
the  King  Range  National  Conservation 
Area,  a  briefing  on  management  issues 
and  development  actions  in  the  King 
Range,  BLWs  reorganization  proposal 
(BLM  2015)  end  its  effect  on  district 
advisory  councils,  potential  for  de-  , 
listing  of  the  endangered  Peregrine 
Falcon,  Coordinated  Resource 
Management  Planning  in  the  Klamath 
Province,  BLM's  proposed  management 
of  the  Grass  Valley  Creek  Watershed, 
non-motorized  access  in  sensitive  areas, 
and  recreational  fisheries.  A  complete 
agenda  is  available  from  the  Ukiah  BI-M 
Office. 

DATES:  July  16,  8  a.m.  to  5  p.m.,  and  July 
17,  8  a.m.  to  2  p.m. 

ADDRESSES:  July  16,  Field  Tour.  King 
Range  National  Conservation  Area.  July 
17,  Shelter  Cove  Community  Center. 
9128  Shelter  Cove  Road.  Shelter  Cove. 
CA. 

FOR  FURTHER  INFORMATION  CONTACT. 

Barbara  Taglio.  Ukiah  District  Office. 
Bureau  of  Land  Management.  555  Leslie 
Street.  Ukiah.  California  95482.  (707) 
462-3873. 

SUPPLEMENTARY  INFORMATION:  All 
meetings  of  the  Ukiah  District  Advisory 
Council  are  open  to  the  public. 
Individuals  may  submit  oral  or  written 
comments  for  the  Council's 
consideration.  Opportimity  for  oral 
comments  will  be  provided  at  10  a.m. 
Friday,  July  17.  Summary  minutes  of  the 
meeting  will  be  maintained  by  the  Ukiah 
District  Office  and  will  be  available  for 
inspection  and  reproduction  within  30 
days  of  the  meeting. 
Dated:  June  16, 1992. 
David  E.  HoweU, 
District  Manager. 
[FR  Doc.  92-14971  Filed  6-24-92;  8  45  am) 

BiLLIHG  CODE  4310-40-M 


[NV020-4320-02I 

Winnemucca  District  Grazing  Advisory 
Board  Meeting 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Winnemucca  District  Grazing 
Advisory  Board  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
section  3.  Executive  Order  12548. 
February  14. 1986.  that  a  meeting  of  the 
Winnemucca  District  Grazing  Advisory 
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Board  will  be  held  on  September  3. 1992. 
The  meeting  will  begin  at  10  a.m.  in  the 
conference  room  of  the  Bureau  of  Land 
Management  Office  at  705  East  Fourth 
Street.  Winnemdcca.  Nevada  89445. 

The  agenda  for  the  meeting  will 
include: 

1.  Public  sJatement. 

2.  District  Manager's  update. 

3.  Update  on  Ran^e  Improvement  Funds: 
FY  93  Projects 

4.  Advisory  Board  Priorities  FY  93  Range 
improvement  Projects 

The  meeting  is  open  to  the  public. 
•  Interested  persons  may  make  oral 
statements  for  the  Boards 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager,  705  East  Fourth  Street. 
VVinnemucca.  Nevada  89445  by  August 
15, 1992.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 
Summary  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  Office 
a.nd  available  for  public  inspection 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

Dated:  lune  18. 1992. 
Ron  Weaker, 
Dis'.nQt  Manager. 
[FR  Doc  92-14957  Filed  6-24-92;  8:45  am) 

BILLING  CODE  4310-HC-M 

(CA-010-02-5440-10-B028;  CA-29497] 

Exchange  of  Public  Lands,  Yuba 
County,  CA;  Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amendment  of  notice  of  realty 
action:  Exchange  of  Public  Lands.  CA- 
29497. 


summary:  This  notice  amends  the  notice 
of  realty  action  published  on  Friday, 
May  15, 1992,  in  Vol.  57,  No.  95,  pages 
20847  and  20848.  by  extending  the  public 
comment  period  until  Monday,  July  13, 
1992. 

Dated:  June  16, 1992. 
O.K.  Swlckard, 
Area  Manager. 
IFR  Doc.  92-14958  Filed  6-24-92;  8:45  am) 

BILLING  CODE  4310-40-M 


summary:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1716): 

Mt.  Diablo  Meridian,  California 

T.29S.,  R.14E; 

Sec.  20  SE'4SV\V«.  SWV«SEV4: 

Sec  29  EViNvVV*.  SW^NWV4,  SVW,. 
VVViSE'-*: 

Sec.  32  NEV«,  E'-NWya,  NWV^NWV*. 
SWV4SWV4: 

Sec.  33NVsNW''v 
T.29S..  R.15E; 

Sec.  31  Lot  3. 
T.30S..  R.14E; 

Sec.  21  Lots  2.  3,  and  4. 

Parcel  «3.  containing  840  acres. 

Parcel  -6,  containing  24.32  acre?. 

Parcel  eil,  containing  107.07  acres. 

All  mineral  rights  on  the  subject 
public  land  will  be  exchanged,  along 
with  the  surface  rights.  In  exchange  for 
this  public  land,  the  Bureau  of  Land 
Management  (BLM)  will  acquire  an 
equal  value  of  lands  from  the  Nature 
Conservancy  (TNG)  in  the  Carrizo  Plain 
Natural  Area.  These  lands  will  be 
purchased  by  TNC  from  willing  sellers, 
will  be  somewhere  within  the  following 
sections,  and  will  include  surface  rights 
only: 
Ml.  Diablo  Meridian.  California 

T  30S..  R.20E; 

Sec.  19  to  22,  25  to  31,  and  34  to  36. 
T.30S..  R  21E; 

Sec.  23  to  36. 
T.30S.,  R.22E; 

Sec.  31. 
T.31S..  R.20E: 

Sec.  1  to  3, 10  to  13, 15, 17,  and  20  to  25. 
T.31S..  R.21E; 

Sec.  1  to  4,  6,  7, 10  to  25.  27  to  29,  and  32  to 
36. 
T.31S..  R.22E; 

Sec.  3,  6,  7;  and  17  to  21. 
T.32S..  R.20E; 

Sec  19,  26,  and  27. 
T.32S.,  R.21E; 

Sec.  1  to  5,  and  10  to  13. 
T.32S..  R.22F-: 

Sec.  6.  7. 16. 19  to  22,  27  to  33,  35.  and  36. 

San  Bernardino  Meridian.  California 


(CA-010-01-31 10-10-8002;  CA  28494] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands  In  San  Luis  Obispo 
County.  CA 

agency:  Bureau  of  Land  Management, 

Inte.'-ior. 

action:  Notice  of  really  action. 


T.12N..  R.27VV: 

Sec.  35. 
T.12N..  R.26W; 

Sec.  31.  and  33  to  36. 
T.12.N"..  R.25W; 

Sec.  31  to  33,  and  36. 
T.llN..  R  27VV; 

Sec.  1  to  4,  and  10  to  14. 
T.llN..  R26W; 

Sec  1  to  18.  20  to  25,  and  36. 
T.ll.\'.,  R.25W; 

Sec.  3.  6.  and  7  to  35. 
T  llN..  R.24W: 

Sec.  18  to  20  and  29  to  32. 
T.ION..  R.26W; 

Sec.  Hand  12.     ' 


T.ION.,  R.25W: 
Sec.  1  to  3, 7,  8. 12,  and  16. 

SUPPt-EMENTARY  INFORMATION:  Lands 
transferred  from  the  United  States  will 
be  offered  for  purchase  to  adjoining 
landowners  by  the  Nature  Conservancy. 
Lands  transferred  from  the  United 
States  will  reserve  a  right-of-way  Tor 
ditches  or  canals  constructed  by  the 
authority  of  the  United  States,  under  the 
Act  of  August  30. 1890  (43  U.S.C.  945). 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  subject  public 
land  from  the  operation  of  the  public 
land  laws  and  the  mining  laws^  except 
for  mineral  leasing.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  two  years  from  the  date  of 
publication  in  the  Federal  Register. 
whichever  occurs  first.  The  purpose  of 
the  exchange  is  to  acquire  a  portion  of 
the  private  lands  in  the  Carrizo  Plain 
Natural  Area.  This  Area  will  promote 
the  conservation  of  threatened  and 
endangered  species  and  preserve  a 
representative  sample  of  the  historic 
southern  San  Joaquin  Valley  flora  and 
fauna.  The  ultimate  goal  for  the  Natural 
Area  is  to  acquire  approximately  155,000 
acres  of  private  land.  A  secondary 
purpose  of  the  exchange  is  to 
consolidate  the  BLM  lands  and  reduce 
the  number  of  scattered,  isolated  BLM 
parcels  that  are  difficult  to  manage.  The 
public  interest  will  be  well  served  by 
completing  the  exchange.  Interested 
parties  may  submit  comments  to  the 
Area  Manager  at  the  following  address 
until  August  10. 1992.  For  further 
information  contact:  Bureau  of  Land 
Management.  Caliente  Resource  Area. 
Attn:  Dan  Vaughn.  4301  Rosedale 
Highway.  Bakersfield.  CA  93308;  (805) 
861-4236. 

Dated:  May  21, 1992. 
Kenneth  L  Volpe. 
Acting  .Area  Manager. 
tFR  Doc.  92-12990  Filed  6-24-92;  8:45  am| 

BILLING  CODE  4310-4<M« 


1G-010-G2-0114-4212-141 

Bureau  Motion  Disposal  in  Rio  Arriba 
County,  NM 

agency:  Bureau  of  Land  Management,     ^ 
Interior.                                             -;     • 
action:  Notice.         

summary:  This  notice  is  to  advise  the 
public  that  the  Albuquerque  District,  of 
the  Bureau  of  Land  Management  [BlIA], 
is  proposing  to  dispose  of  approximately 
23.16  acres  of  public  land  near  the 
Villages  of  Cundiyo  and  Rio  Chiquito, 
within  Santa  Fe  and  Rio  Arriba 
Counties,  State  of  New  Mexico. 
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SUPPLEMENTARY  INFORMATION:  The  BLM 

has  determined  that  the  acres  of  public 
land  described  below  are  suitable  for 
disposal  under  the  Color-of-Title  Acts  of 
1928  (45  Stat.  1069),  1932  (47  Stat.  53;  43 
U.S.C.  178),  and  sales  under  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA),  43 
U.S.C.  1713  (1976). 

Chimayo  III,  New  Mexico  Public  Land 
Disposal  Block 

T.  20  N..  R.  9  E..  NMPM, 

Sec.  12:  Lots  3.  5. 
T.  20  N.,  R.  10  E.,  NMPM. 

Sec.  4:  Lots  14. 15; 

Sec.  5:  Lots  19,  20,  21,  23,  25  to  35,  inclusive; 

Sec.  6:  Lot  19; 

Sec.  7:  Lots  13. 16; 

See.  17:  Lots  10  to  14,  inclusive. 
T.  21  N..  R.  10  E.,  NMPM. 

Sec.  33:  Lot  5. 

Comprising  approximately  23.16  acres. 

Disposal  of  these  lands  is  consistent 
with:  (1)  The  approval  Land  Use 
Recommendations  of  the  BLM's  1979  Rio 
Grande  Management  Framework  Plan. 
(2)  The  1988  Taos  Resource 
Management  Plan,  (3)  Their  location  as 
well  as  the  physical  characteristics  and 
the  private  ownership  of  adjoining 
lands,  make  them  difficult  and 
uneconomical  to  manage  as  public 
lands,  so  disposal  would  best  serve  the 
public  interest. 

This  Notice  of  Realty  Action  will  be 
published  once  a  week  for  three  weeks 
in  a  newspaper  of  general  circulation 
and  will  be  sent  to  the  New  Mexico 
Congressional  Delegation  and  the 
relevant  congressional  committees  by 
BLM. 

The  specific  parcels  of  public  iand 
will  be  disposed  of  using  the  following 
'Tract  Disposal  Criteria"  in  descending 
order  of  priority: 

1.  COLOR-OF-TrTLE 

Color-of-Title  disposal  will  be  made  to 
any  applicant  within  the  disposal  area 
who  qualifies  under  the  Color-of-Title 
Acts. 


2.  NON-COMPETITIVE  (DIRECT)  SALE 

Public  lands  within  the  disposal  block 
will  be  sold  without  competition  at  Fair 
Market  Value  to  those  individuals  who 
occupied  the  parcels  before  June  11, 1979 
(the  date  land  use  plans  were  approved) 
but  who  do  not  qualify  for  title  under 
one  of  the  color-of-title  acts. 

The  terms  and  conditions  applicable 
to  the  disposal  are: 

1.  The  patents  will  contain  a 
reservation  to  the  United  States  for 
ditches  and  canals. 

2.  All  disposals  are  for  surface  estate 
only.  The  patents  will  contain  a 
reservation  to  the  United  States  for  all 
minerals. 


3.  Tracts  which  Ue  within  the  tOO  year 
floodplain  of  the  Santa  Cruz  River  will 
be  subject  to  EO 11988  which  precludes 
the  seeking  of  compensation  from  the 
United  States  or  its  agencies  in  the 
event  existing  or  future  facilities  on 
those  tracts  are  damaged  by  flood. 

4.  All  disposals  will  be  made  subject 
to  prior  existing  rights. 

Additional  information  pertaining  to 
this  disposal  including  the 
environmental  documents  are  available 
for  review  at  the  Taos  Resource  Area 
Office.  Plaza  Montevideo.  224  Cruz  Alta 
Road,  Taos,  New  Mexico  87571,  or 
telephone  (505)  758-8851.  For  a  period  of 
45  days  from  the  date  of  this  notice, 
interested  parties  may  submit  written 
comments  to  the  Taos  Resource  Area 
Manager.  Any  adverse  comments  will 
be  evaluated  by  the  New  Mexico  State 
Director,  Bureau  of  Land  Management. 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the. 
Department  of  the  Interior. 

Dated:  June  17. 1992. 
Robert  T.  Dale, 

District  Manager. 

[FR  Doc.  92-14972  Filed  6-24-92;  845 am] 

BILUNG  COOC  4310-fB-M 


ENV-940-02-4212-22] 

Filing  Of  Ptat  of  Survey;  Nevada 

June  15, 1992. 

AGENCY*.  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plat  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  was  effective  at 
10  a.m.  on  June  10, 1992. 
FOR  FURTHER  INFORMATION  CONTACT! 
John  S.  Parrish.  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  Stale 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno.  Nevada  89520.  702-785- 
6543. 

SUPPLEMENTARY  INFORMATIO»<:  The  Plat 
of  Survey  of  lands  described  below  was 
officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  June  10, 1992: 

Mount  Diablo,  Nevada 

T.  16  N.,  R.  62  E.— Supplemental  Plat  of 
Sections  19  and  30. 

This  survey  was  accepted  May  21. 
1992,  and  was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management 


The  above-listed  survey  is  now  the 
basic  record  for  describing  the  lands  for 
all  authorized  purposes.  This  survey  will 
be  placed  in  the  open  files  in  the  BLM 
Nevada  State  Ofilce  and  will  be 
available  to  the  pubhc  as  a  matter  of 
information.  Copies  of  the  survey  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fees. 
Robert  G.  Steele. 
Deputy  State  Director,  A'e  vado. 
|FR  Doc.  92-14890  Filed  &-24-d2,  8  45  amj 

BILUNG  COOE  43fO-HC-« 


ICA-940-4214-10;  CACA  29932] 

California;  Proposed  wmidrawal  and 
Opportunity  for  Public  Meeting; 
Correction 

In  notice  document  92-11342 
beginning  on  page  20704  in  the  issue  of 
May  14, 1992,  make  the  following 
correction:  On  page  20704  in  the  third 
column,  line  13  from  the  top  which  reads 
"Sec.  16,  lots  2  and  3."  is  hereby 
corrected  to  read  "Sec.  6,  lots  2  and  3." 

Dated:  June  15. 1992. 
Nancy  |.  Alex. 
Chief.  Lands  Section. 
|FR  Doc.  92-14953  Filed  6-24-92;  645  am| 

BtLLIMG  COOe  431(MO-« 


National  Parli  Service 

Draft  General  Management  Plan, 
Development  Concept  Plan,  and 
Environmental  Impact  Statement,  ^ 
Grant-Kohrs  Ranch  National  Hfstorlc 
Site.  MT 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 

action:  Availability  of  draft 
environmental  impact  statement, 
general  management  plan,  and 
development  concept  plan  for  Granl- 
Kohrs  Ranch  National  Historic  Site. 

SUMMARY:  Pursuant  to  section  102(2)(£) 
of  the  National  Environmental  Pohcy 
Act  of  1969,  the  National  Paric  Service 
(NPS)  announces  the  availability  of  a 
draft  Environmental  Impact  Statement, 
General  Management  Plan,  and 
Development  Concept  Plan  (DEIS/GMP/ 
DCP)  for  Grant-Kohrs  Ranch  National 
Historic  Site,  Montana. 

DATES:  The  DEIS/GMP  will  remain 
available  for  public  review  until  August 
24. 1992.  If  any  public  meetings  are  held 
concerning  the  DEIS/GMP/DCP,  they 
will  be  announced  at  a  later  date. 
ADDRESSES:  Comments  on  the  DEIS/ 
GMP/DCP  should  be  sent  to  the 
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Superintendent.  Grant-Kohrs  Ranch 
National  Historic  Site.  P.O.  Box  790. 
Peer  Lodge.  Montana  59722.  Public 
reading  copies  of  the  DEIS/GMP/DCP 
will  be  available  for  review  at  the 
following  locations: 

Office  of  the  Superintendent.  Grant-Kohrs 
Ranch  National  Historic  Site.  Telephone; 
(406)  846-2070. 

Division  of  Planning  and  Compliance.  Rocky 
Mountain  Regional  Office.  National  Park 
Service.  12795  W.  Alameda  Parkway, 
Ukewood.  CO  80225.  Telephone:  (303)  93»- 
2828. 

Office  of  Pubhc  Affairs.  National  Park 
Service.  Department  of  Interior,  leth  and  C 
Streets  NW..  Washington.  DC  20240. 
Telephone:  (202)  208-6843. 

SUPPLEMENTARY  INFORMATION:  The 
DEIS/GMP/DCP  analyzes  three 
alternatives  to  provide  for  the 
preservation  of  historic  resources  and 
for  visitor  use.  The  proposed  action 
emphasizes  management  of  the  park  as 
a  working  ranch.  Alternative  A  also 
emphasizes  management  of  the  park  as 
a  working  ranch,  while  minimizing  non- 
historic  uses.  The  "no-action" 
alternative  (alternative  B)  would 
continue  existing  programs, 
development,  and  trends. 

The  DEIS/GMP/DCP  in  particular 
evaluates  the  environmental 
consequences  of  the  proposed  action 
and  the  other  alternatives  on  water 
resources,  floodplains.  wetlands,  soils 
and  vegetation,  wildlife,  air  quaUty. 
historic  and  ethnographic  resources, 
archeological  resources,  visitor  use. 
socioeconomic  resources,  other  Federal 
agencies,  and  parlf  management  and 
operations. 

FOR  FURTHER  INFORMATION:  Contact 
Superintendent,  Grant-Kohrs  Ranch 
National  Historic  Site,  at  the  above 
address  and  telephone  number. 

Dated:  June  2, 1992. 
Michael  D.  Snyder. 

Regional  Director.  Rocky  Mountain  Region. 
■National  Park  Service. 
[FR  Doc.  92-14895  Filed  6-24-B2;  8:45  am) 

BILLING  CODE  «310-7tH(i 


information  only,  in  the  Gulf  of  Mexico 
OCS  Regional  Office.  New  Orleans. 
Louisiana.  In  accordance  with  title  43, 
Code  of  Federal  Regulations,  these 
Official  Protraction  Diagrams  are  the 
basic  record  for  the  description  of 
mineral  and  oil  and  gas  lease  sales  in 
the  geographic  areas  they  represent. 

Revised  Maps  • 


Descfiplioo 

Latest  revisKxi  date 

Port  Isabel,  NG-14-6 

January  15,  1992. 

I  Changes  mc*ude  nvoor  coordinate  adjustrnents 
to  Block  990  at  tfie  mtarsections  o<  Federal/ State 
and  8(g)  twundaries  witti  Uie  United  States-Mexico 
Provisional  Maritime  Boundary 

ADDRESSES:  Copies  of  these  Official 
Protraction  Diagrams  may  be  purchased 
for  $2.00  each  from  Public  Information 
Unit  (MS  5034],  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Regional 
Office,  1201  Elmwood  Park  Boulevard. 
New  Orleans,  Louisiana  70123-2394 
(504)  736-2519.  Map  sets  are  available 
on  microfiche  for  $5.00  per  set. 

Technical  comments  or  questions 
pertaining  to  these  maps  should  be 
directed  to  Office  of  Leasing  and 
Environment.  Supervisor,  Sales  and 
Support  Unit.  (504)  736-2768. 

Dated:  June  18, 1992. 
J.  Rogers  Pearcy, 

Regiona!  Director.  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  92-14959  Filed  6-24-92:  8:45  am| 

BILLING  CODE  431(MI«B-II 


Availability  of  Report  of  the 
Tectinology  Assessment  and 
Research  Program 

agency:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  availability  of  report. 


Minerals  Management  Service 

Revised  Outer  Continental  Shelf 
Official  Protraction  Diagrams;  Notice 

agency:  Minerals  Management  Service. 
ACTION:  Publication  of  revised  Outer 
Continental  Shelf  official  protraction 
diagrams.  

SUMMARY:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  OCS  Official  Protraction 
Diagram,  last  revised  on  the  date 
indicated,  is  on  file  and  available  for 


summary:  The  Minerals  Management 
Service  (MMS)  is  announcing  the 
availability  of  the  report  entitled 
"Technology  Assessment  and  Research 
Program  for  Offshore  Minerals 
Operations."  1991  Report.  OCS  Study 
MMS  91-0057. 

ADDRESSES:  Copies  of  the  report  may  bfe 
obtained  without  charge  from  the 
Technology  Assessment  and  Research 
Branch.  Minerals  Management  Service. 
Mail  Stop  4700,  381  Elden  Street. 
Hemdon.  Virginia  22070-4817. 
FOR  FURTHER  INFORMATION  CONTACT 
Technology  Assessment  and  Rese£irch 
Branch,  70a-787-1559. 
SUPPLEMENTARY  INFORMATICS:  The 

report  summarizes  the  research  being 
pursued  by  MMS  in  support  of  its 
offshore  oil  and  gas  operations.  In 


addition,  the  report  discusses  the  ' 
objectives  of  the  Technology 
Assessment  and  Research  (TA&R) 
JProgram  and  its  methods  of  operation. 
The  TA&R  Program  contracts  for 
research  at  universities.  Government 
laboratories,  and  private  companies  in 
the  categories  of  operational  safety,  the 
verification  of  structures  and  pipelines, 
oil-spill  containment  and  cleanup,  and 
air  pollution  control. 

The  following  projects  are 
summarized  in  the  report  which 
contains  235  pages  and  many 
illustrations: 

•  Performance  of  Diverters  Under 
Multi-Phase  Flow:  Bourgoyne. 
Casariego.  and  Kelly.  Louisiana  State 
University, 

•  Computer  Assisted  Well  Control  for 
Deep  Ocean  Enviroments:  Bourgoyne. 
Casariego.  and  Kelly.  Louisiana  State 
University. 

•  Floating  Vessel  Blowout  Control: 
Adams,  Neal  Adams  Firefighters.  Inc. 

•  Development  of  Hazard  Assessment 
and  Suppression  Technology  for  Oil  and 
Gas  Well  Blowout  and  Diverter  Fires: 
Gore.  University  of  Maryland,  and 
Evans,  National  Institute  of  Standards 
and  Technology. 

•  Underwater  Blast  Effects  from 
Explosive  Severance  of  Offshore 
Platform  Legs  and  Well  Conductors:   . 
Connor,  Jr..  Naval  Surface  Warfare 
Center. 

•  Method  for  Predicting 
Hydrodynamic  Damage  to  Offshore 
Structures:  Horton.  University  of 
Mississippi. 

•  Response  Prediction  Techniques  for 
Risers  in  Sheared  Currents:  Vandiver, 
Massachusetts  Institute  of  Technology, 

•  Small-Scale  Experiments  on 
Splitting  of  Ice  Floes  Impacting  on 
Offshore  Structures:  Sodhi,  U.S.  Army 
Cold  Regions  Research  and  Engineering 
Laboratory. 

•  Hydrodynamic  Effects  on  Design  of 
Offshore  Platforms  (HEDOP),  Phases  IIA 
and  IIB:  Litton.  PMB  Engineering.  Inc. 

•  Chaotic  Motions — Application  to 
Offshore  Structures:  Simiu,  National 
Institute  of  Standards  and  Technology. 

•  Shallow  Crack  Fracture  Mechanics: 
Berger,  National  Institute  of  Standards 
and  Technology. 

•  A  Multiple  Specimen  Test 
Technique  to  Determine  Fatigue  Crack 
Growth  Rates  for  Conditions  Relevant  to 
Offshore  Structures:  Hartt  Florida 
Atlantic  University. 

•  Ripple  Load  Cracking  in  Offshore 
Structural  Steels:  Pao  and  Yoder.  Naval 
Research  Laboratory. 

•  Seafloof  Seismic  Data  Study:  Sleefe. 
Sandia  National  Laboratories. 
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•  Application  and  Testing  of 
Synthetic  Kfaterial  for  Offshore 
Facilities:  McCloskey,  National  Institute 
of  Standards  and  Technology. 

•  Managehsenf  of  Human  Error  in 
Operations  of  Offshore  Platforms:  Bea 
and  Moore,  University  of  California. 

•  Structural  Design  for  Fires  on 
Offshore  Platforms:  Bea,  VViliiamson, 
and  Gale,  Jr.,  University  of  California. 

•  Testing  Bnd  Evaluation  of  Damaged 
Jacket  Braces,  Stewart:  PMB 
Engineering,  Inc.  and  Kohutek,  Texas 
A&M  University. 

•  Methodology  for  Assessment  by 
Regulatory  Bodies  of  the  Safety  of 
Existing  Steel  Offshore  Platforms:  Bea, 
Gerwick,  and  Aggarwal,  University  of 
California. 

•  Development  of  Platform  AIM 
Programs.  Phase  IV,  Calibration,  and 
Inspection:  Stewart  and  Puskar.  PMB 
Engineering,  Inc. 

•  ftesidual  Strength  of  Offshore 
Structures  After  Damage:  Ostapenko, 
Lehigh  University. 

•  A  Study  of  theErosional/ 
Corrosional  Velocity  Criterion  for  Sizing 
Multiphase  Flow  Lines:  Svedeman, 
Southwest  Research  Institute. 

•  Capacity  Analysis  Program  for 
Offshore  Structures:  Bang,  PMB 
Engineering.  Inc. 

•  Offshore  Soil-Pile  Interaction  for 
Earthquake  Loading:  Nogami,  University 
of  California. 

•  Response  of  Tension  Piles  to 
Simulated  Seismic  Motion  in  Saturated 
Fine  Sand:  O'Neill  and  Vipulanandan, 
University  of  Houston. 

•  Drilled  and  Grouted  Piles: 
Construction,  Integrity,  Capacity: 
Briaud,  Texas  A&M  University. 

•  Multiaxial  Properties  of  Ice: 
Schulson,  Dartmouth  College. 

•  Reducing  Exhaust  Pollution 
Resulting  from  Outer  Continental  Shelf 
(OCS)  Operations:  Gregory.  Minerals 
Management  Service. 

•  Application  of  RAPRENOx  Diesel 
Emission  Control:  Perry,  Technor,  Inc. 

•  Preparation  of  a  Test  Protocol  for 
OHshore  Skimmers  and  Booms:  Nash, 
Chapman,  Inc. 

•  Development  of  a  Portable  Oil 
Analysis  Kit  Fingas,  Environment 
Canada. 

•  In  Situ  Burning  as  an  Oil  Response 
Technology:  Evans,  National  Institute  of 
Standards  and  Technology. 

•  Studies  on  the  Fate  and  Behavior  of 
Heavy  Oils:  Fingas,  Enviroiunent 
Canada. 

•  Development  of  an  Airborne  Oil 
Thickness  Sensor:  Fingas,  Environment 
Canada. 

•  Update  of  the  Oil  Properties 
Catalogue:  Fingas.  Environment  Canada. 


•  Development  of  a  Laser 
Fluorosensor:  Fingas,  Environment 
Canada. 

•  Oil  Spill  Chemical  Treating  Agents; 
Fingas.  Environment  Canada. 

•  An  Update  on  the  Development  of  a 
Wafer  Jet  Barrier  for  the  Containment  of 
Spilled  Oil:  Punt  and  Comfort, 
Environment  Canada. 

Dated:  June  9. 1992. 

Thomas  Gemhofer, 

Associate  Director  for  Offshore  Mineral 
Mancgement. 

■  IFR  Doc.  92-14952  Filed  6-24-92;  8  45  amj 

BILUNG  CODE  4310-KR-M 


Bureau  of  Reclamation 

Information  Collection  Submitted  to 
the  Office  of  Management  artd  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (title  44  U.S.C.  chapter  35).  Copies  of 
the  proposed  collection  of  information 
and  related  forms  may  be  obtained  by 
contacting  Reclamation's  clearance 
officer  at  the  telephone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
Reclamation's  Clearance  Officer,  D- 
7920,  Bureau  of  Reclamation,  PO  Box 
25007,  Denver,  CO  80225-0007, 
Telephone  303-236-6769;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1006-0005), 
Washington.  DC  20503,  Telephone  202- 
395-7340. 

Title:  Acreage  Limitation — Reclamation 
Rules  and  Regulations,  43  CFR  part 
429. 
OMB  approval  number:  1006-0006. 
Abstract-  These  forms  are  to  be  used  by 
water  district  offices  to  summarize 
individual  landholder  certification 
and  reporting  forms  as  required  by  the 
Reclamation  Reform  Act  of  1982  (Title 
II  of  Pub.  L.  97-293)  and  43  CFR  part 
426,  Acreage  Limitation  Rules  and 
Regulations.  This  information  allows 
Reclamation  to  establish  water  users' 
compliance  with  Reclamation  law. 
Reclamation  form  numbers:  7-1781 A 

and  7-1781B. 
Frequency:  Annually. 
Description  of  respondents:  Contracting 
Organizations  for  Reclamation  Project 
Irrigation  Water. 
Estimated  completion  time:  40  hours. 
Annual  responses:  325. 
Annual  burden  hours:  13,000. 
Reclamation  clearance  officer  Robert 
A.  Lopez,  303-236-6769. 


Dated:  June  5, 1992. 

Joe  D.  Hall, 

Deputy  Commissioner,  Bureau  of 
Reclamation. 

|FR  Doc  92-14688  Filed  6-24-92.  8:45  a.-n) 

BILLING  COOE  43tO-0»-M  / 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (title  44  U.S.C.  chapter  35).  Copies  of 
the  proposed  collection  of  information 
and  related  forms  may  be  obtained  by 
contacting  Reclamation's  clearance 
officer  at  the  telephone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
Reclamation's  Clearance  Officer,  D- 
7920,  Bureau  of  Reclamation,  PO  Box 
25007,  Denver,  CO  80225-0007, 
Telephone.  303-236-6769;  and  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (1006-0005), 
Washington,  DC  20503,  Telephone  202- 
395-7340. 

Title:  Acreage  Limitation — Reclamation 
Rules  and  Regulations,  43  CFR  part 
429. 

OMB  approval  number:  1006-0005. 

Abstract:  The  proposed  information 
collection  requires  certain  landholders 
to  complete  forms  demonstrating  their 
compliance  with  the  acreage 
limitation  provisions  of  Reclamation 
law.  The  forms  establish  each 
landholder's  status  with  respect  to 
landownership  limitations,  full  cost 
pricing  thresholds,  lease  requirements, 
and  other  provisions  of  Reclamation 
law. 

Reclamation  form  numbers:  7-2179 
through  7-2181.  7-2183  and  7-2184;  7- 
2180EZ;  7-2187  through  7-2189;  7-2178 
through  7-2191;  7-2190EZ;  7-2193  and 
7-2194:  7-2197  through  7-2199. 

Frequency:  Aimually.  and  when 
landholding  changes  occur. 

Description  of  respondents:  Owners  and 
lessees  of  land  on  Federal 
Reclamation  projects. 

Estimated  completion  time:  0.31  hours. 

Annual  responses:  42,920. 

Annual  burden  hours:  13,305. 

Reclamation  clearance  officer  Robert 
A,  Lopez,  303-236-6769. 
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Dated:  June  5. 1992. 
|oe  D.  HalL 

Deputy  Commissioner.  Bureau  of 

Reclamation. 

|FR  Doc.  92-14889  Filed  6-24-92:  8:45  amj 

BILLING  CODE  4310-09-M 


DEPARTMENT  OF  JUSTICE 

Consent  Judgment  in  Action  To  Enjoin 
Violation  of  ttM  Clean  Water  Act 
("CWA") 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that^  Consent  Decree  in 
United  States  v.  Crown  Cork  &  SeaJ  Co.. 
Inc..  was  lodged  with  the  United  States 
District  Court  of  Massachusetts  on  June 
2. 1992.  The  Consent  Decree,  signed  by 
Crown  Cork  &  Seal  Co.,  Inc.  ("Crowm "), 
addresses  alleged  violations  at  Crown's 
Lawrence,  Massachusetts  facility  and 
provides,  inter  alia,  for  payment  of  a 
$320,000  civil  penalty,  comphance  with 
the  Section  309  of  the  Clean  Water  Act 
("CWA"),  33  U.S.C.  1311,  compliance 
with  the  Federal  pretreatment  standards 
set  forth  in  40  CFR  465  44  (canmaking 
regulations)  and  local  limitations 
established  by  the  Greater  Lawrence 
Sanitary  District  ("GLSD").  adoption  of 
strict  monitoring  and  reporting 
procedures  to  ensure  continued 
compliance  with  the  applicable 
standards,  and  stipulated  penalties  for 
violations  of  the  Decree.  The  penalty 
amount  takes  into  account  the  nature 
and  severity  of  the  alleged  violations. 
Crown's  adoption  of  pretreatment 
modifications  that  have  resulted  in 
compliance  with  applicable  standards, 
and  various  litigation  risks. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Crown  Cork  &  Sea! 
Co..  Inc..  D.O.J.  Ref.  No.  90-5-1-1-3587. 
The  Consent  Decree  by  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Massachusetts. 
1107  J.W.  McCormack  Federal  Bldg.. 
Boston,  MA  02109;  at  the  Region  I  office 
of  the  Environmental  Protection  Agency, 
John  F  Kennedy  Federal  Bldg.,  Boston. 
MA  02203;  and  the  Environmental 
Enforcement  Section,.Environment  and 
Natural  Resources  Division  of  the 
Department  of  Justice.  Document  Center 
601  Pennsylvania  Ave..  NW., 
Washington,  DC  20004.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 


person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave..  NW..  Washington.  DC  20004. 
telephone  number  (202)  347-2072.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  reproduction  charge)  payable 
to  Consent  Decree  Library. 
Barry  M.  Hartman. 

Acting  Assistant  .'\ttorney  General. 
Environment  and .Matural  Resources  Division. 

[FR  Doc.  92-14886  Filed  6-24-92:  8:45  am] 

BILUNG  CODE  441O-01-M 


Lodging  of  Consent  Decree  United 
States  V.  Longoria's  Muffler  &  Brake 
Shop 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029  (July  17, 
1973),  notice  is  hereby  given  that  a 
Consent  Decree  in  United  States  v. 
Longoria's  Muffler  Sr  Brake  Shop.  Civil 
Action  No.  C-90-205,  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Texas.  Corpus 
Christi  Division,  on  April  10. 1992.  This 
action  was  brought  under  Section 
203(a)(3)(B)  of  the  Clean  Air  Act.  42 
U.S.C.  7522(a)(3)(B).  The  Consent  Decree 
provides  that  the  defendant  David  W. 
Longoria  d/b/a  Longoria's  Muffler  & 
Brake  Shop  will  pay  a  civil  penalty  of 
$10,080.  and  up  to  $2,000  for  a  public 
information  program  designed  to 
educate  muffler  shop  personnel  in  the 
Corpus  Christi  area.  In  addition,  the 
Consent  Decree  contains  provisions  for 
injunctive  relief  as  well  as  stipulated 
penalties  of  $2,500  for  future  violations. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  from  persons  who  are 
not  parties  to  the  action.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530  and 
should  refer  to  United  States  v. 
Longoria 's  Muffler  &  Brake  Shop.  D.O.  J. 
Ref.  No.  90-5-2-1-1326. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Southern  District  of  Texas, 
Suite  140O— West  Tower.  606  N. 
Carancahua,  Corpus  Christi,  Texas 
78476:  and  at  the  office  of  the  U.S. 
Environmental  Protection  Agency,  12345 
W.  Alameda  Parkway,  Suite  300, 
Denver,  Colorado  80228. 

A  Copy  of  the  Consent  Decree  also 
may  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
1521.  601  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20004.  A  copy  of  the 


Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center.  The  proposed 
Consent  Decree  package  consists  of  a 
fen  page  Consent  Decree.  A  request  for 
a  copy  of  the  proposed  Consent  Decree 
should  be  accompanied  by  a  check  in 
the  amount  of  $2.50  (25  cents  per  page 
reproduction  charge)  payable  to 
"Consent  Decree  Library." 
|ohn  C.  Cruden, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 

[ra  Di>c  92-14885  Filed  6-24-92:  8:45  am) 

BILLING  CODE  441(M>1-M 


Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  Act  of  1984; 
Chemical  Injection  Distribution 
Systems  for  Sut>-Sea  Production 
Systems;  Correction 

In  notice  document  92-815  appearing 
on  page  1493  in  the  issue  of  Tuesday, 
January  14, 1992,  in  the  third  column,  in 
the  first  partial  paragraph,  in  the 
thirteenth  line,  "notifications  were" 
should  read  "notification  was"  and  in 
the  third  column,  last  paragraph,  in  the 
ninth  line,  "78208"  should  read  "78238." 
Joseph  H.  Widmar. 
Director  of  Operations.  Antitrust  Division. 

(FR  Doc.  92-14951  Filed  6-24-92  8:45  am) 

BILUNG  CODE  4410-01-M 


Drug  Enforcement  Administration 

Thomas  B.  PelkowskI,  D.D.S. 
Revocation  of  Registration 

On  January  3, 1992,  the  Deputy 
Assistant  Administrator  of  the  Drug 
Enforcement  Administration  (DEA), 
Office  of  Diversion  Control,  issued  to 
Thomas  B.  Pelkowski,  D.D.S.,  an  Order 
to  Show  Cause  proposing  to  revoke  Dr. 
Pelkowski'8  DEA  Certificate  of 
Registration,  AP6442658,  and  to  deny 
any  pending  applications  for  renewal  of 
such  registration.  The  Order  to  Show 
Cause  was  first  mailed  to  Dr.  Pelkowski 
at  11132  Baltimore  Avenue,  Beltsville, 
Maryland  20705.  the  address  appearing 
on  his  registration.  The  Order  was 
returned  to  DEA  undelivered,  with 
markings  indicating  that  Dr.  Pelkowski's 
had  moved  and  left  no  forwarding 
address.  A  subsequent  mailing  to  an 
address  in  Springfield,  Virginia,  was 
forwarded  to  Dr.  Pelkowski  in  Colgate, 
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Wisconsin,  where  he  failed  to  respond 
to  the  registered  mail  notification. 
Ultimately,  on  May  9. 1992,  the  Order  to 
Show  Cause  was  delivered  to  Dr. 
Pelkowski  at  3076  Red  Fox  Circle, 
Colgate.  Wisconsin  53017.  By  undated 
letter  received  by  DEA  on  June  5. 1992. 
Dr.  Pelkowski  acknowledged  receipt  of 
the  Order  to  Show  Cause  and.  pursuant 
to  21  CFR  1301.54(c)  and  1301.54(e), 
waived  his  opportunity  for  a  hearing  on 
any  matters  of  law  or  fact  involved 
herein.  Accordingly,  the  Administrator 
now  issues  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  fde.  21  CFR  1301.57. 

The  Administrator  finds  that  on 
October  31. 1989.  in  the  United  States 
District  Court  for  the  District  of 
Maryland,  upon  his  plea  of  guilty  to  one 
count  of  a  superseding  information.  Dr. 
Pelkowski  was  convicted  of  conspiring 
to  distribute,  and  possessing  with  intent 
to  distribute,  cocaine  and  marijuana,  a 
felony  offense  relating  to  controlled 
substances. 

The  Administrator  further  finds  that 
on  September  12. 1990,  the  Maryland 
State  Board  of  Dental  Examiners,  having 
found  that  Dr.  Pelkowski's  involvement 
in  the  illegal  purchase  and  distribution 
of  cocaine  impugned  the  honesty  and 
integrity  of  the  dental  profession, 
revoked  his  Ucense  to  practice  dentistry 
in  the  State  of  Maryland  and  thereby 
terminated  his  authority  to  handle 
controlled  substances  under  the  laws  of 
that  state. 

Dr.  Pelkowski's  letter,  waiving  a 
hearing  in  this  matter,  states  simply  that 
he  has  not  prescribed  or  ordered 
controlled  substances  since  his  license 
was  revoked.  He  offers  no  evidence 
which  would  explain  or  mitigate  his 
criminal  conduct. 

Pursuant  to  21  U.S.C.  824(a).  the 
Administrator  may  revoke  a  registration 
if  he  finds  that  the  registrant  has  been 
convicted  of  a  felony  relating  to 
controlled  substances,  has  had  his  state 
license  revoked  and  is  no  longer 
authorized  to  dispense  controlled 
substances  or  has  committed  such  acts 
as  would  render  his  registration 
contrary  to  the  public  interest  as 
determined  by  reference  to  the  factors 
listed  in  21  U.S.C.  823(f)-  Those  factors 
include  the  recommendation  of  the 
appropriate  state  licensing  board,  the 
applicant's  experience  in  handling 
controlled  substances,  his  conviction 
record  under  laws  relating  to  the 
distribution  of  controlled  substances, 
compliance  with  applicable  Federal  and 
state  laws  relating  to  controlled 
substances  and  such  other  conduct 
which  may  threaten  the  public  health, 
and  safety. 


Dr.  Pelkowski  has  been  convicted  of  a 
felony  offense  relating  to  controlled 
substances;  his  license  to  practice 
dentistry  has  been  revoked  and  his 
atuhority  to  dispense  controlled 
substances  has  been  temrinated  by  an 
appropriate  state  professional  licensing 
board;  his  participation  in  a  conspiracy 
to  possess  and  distribute  controlled 
substances  is  without  question  a 
violation  of  Federal  and  state  laws 
relating  to  controlled  substances,  and  a 
threat  to  the  public  health  and  safety. 
Accordingly,  there  are  lawful  bases  for 
the  revocation  of  Dr.  Pelkowski's 
registration  and  for  the  denial  of  any 
pending  applications  for  renewal 
thereof. 

This  agency  has  consistently  held  that 
the  lack  of  a  state  license  requires  the 
revocation  of  the  registrant's  DEA 
Certificate  of  Registration.  See 
Lawrence  R.  Alexander,  M.D.,  Docket 
No.  92-22,  57  FR  22256  (1992);  Bobby 
Watts,  M.D.,  Docket  No.  87-71,  53  FR 
11919  (1988);  Wingfield  Drugs,  Inc., 
Docket  No.  87-13,  52  FR  27070  (1987). 
and  cases  cited  therein. 

There  having  been  no  evidence  of 
mitigation  or  explanation  submitted  on 
behalf  of  the  registrant,  the 
Administrator  concludes  that  Dr. 
Pelkowski's  registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration.  AP6442658, 
previously  issued  to  Thomas  Pelkowski. 
D.D.S.,  be.  and  it  hereby  is.  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  such 
registration  be,  and  they  hereby  are, 
denied.  This  order  is  effective  June  25. 
1992. 

Dated:  June  19. 1992. 
Robert  C  Bonner. 

Administrator  of  Drug  Enforcement. 
(FR  Doc.  92-14905  Filed  6-24-92;  8:45  am| 

BILUNG  CODE  4410-09.M 


Hugo  A.  Ramirez,  M.O^  Denial  of 
Application;  Correction 

agency:  Drug  Enforcement 
Administration.  Justice. 
ACTION:  Correction. 

SUMMARY:  In  final  order  document  92- 
10934  beginning  on  page  20129,  in  the 
issue  of  Monday,  May  11. 1992,  make  the 
following  corrections: 

On  page  20129  column  1,  the  heading 
"Revocation  of  Registration"  should 
read  "Denial  of  Application". 


In  column  2,  fifth  paragraph,  last 
sentence,  the  final  word  "revoked" 
should  read  "denied". 

Dated:  June  19. 1992.     <. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 
(FR  Doc.  92-14904  Filed  5-24-92;  8:45  am) 

BILLING  CODE  44«0-0»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Environmental  Assessnient,  Rnding  of 
no  Significant  Impact,  and  Opportunity 
for  Hearing  Related  to  Amendment  of 
Materials  Ucense  No.  SNM-14S: 
Babcock  &  Wilcox;  Apollo,  PA 

(Docket  No.  70-135] 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuing  an  amendment  of 
Materials  License  No.  SNM-145,  held  by 
Babcock  &  Wilcox  (B&W)  to  authorize 
the  decommissioning  activities  in  the 
Babcox  &  Wilcox  Decommissioning 
Plan,  Revision  2,  submitted  May  11, 
1992,  and  supplemented  by  letters  dated 
May  19, 1992;  May  22. 1992;  and  June  11. 
1992. 

Summary  of  Environmental  Assessment 

Idetitification  of  the  Proposed  Action 

By  its  August  30, 1991,  letter,  B&W 
submitted  a  specific  decommissioning 
plan  to  supersede  its  general 
decommissioning  plan  submitted  as  an 
enclosure  to  letter  dated  February  17, 
1978.  Revisions  No.  1  and  2  of  the 
specific  decommissioning  plan  were 
submitted  as  enclosures  to  letters  dating 
March  20,1992.  and  May  11. 1992, 
respectively.  Supplemental  information 
to  the  May  11, 1992  submittal,  was 
approved  in  letters  dated  May  19,1992; 
May  22, 1992;  and  June  11, 1992. 

The  B&W  Apollo  facility  was 
originally  used  for  the  manufacturing  of 
nuclear  fuel  under  License  No.  SN'M- 
145.  The  facility  operated  as  a  nuclear 
fuel  fabrication  facility  from  1957  until 
1983.  Decommissioning  of  inactive 
portions  of  the  facility  was  started  in 
1978  and  has  continued  through  1991. 
Since  1991,  B&W  has  been  undertaking 
the  final  activities  that  are  intended  to 
lead  to  the  cleanup  of  the  site  to  NRC 
requirements  and  the  release  of  the  site 
for  unrestricted  use.  B&W  requested  that 
its  license  be  terminated  in  a  letter 
dated  April  15, 1992. 

Among  the  proposed  activities 
discussed  in  the  plan  are  the  digging  and 
removal  of  significant  quantities  of 
uranium  contaminated  soil,  the 
deconstruction  of  the  B&W  structures. 
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and  the  crashing  of  large  bulk  materials 
for  the  purpose  of  belttr  sampling  to 
determine  radioactiv-e  content.  These 
activities  will  be  conducted  when  thty 
have  been  revicve  o  bv  the  NRC. 
determined  to  be  act  eptablp.  and 
approved  by  modification  of  license 
conditions. 

The  Need  for  the  Proposed  Action 

B&W  does  not  plan  any 
manufacturing  or  processing  at  its 
Apollo  facility  and  wan'.s  to  terminate 
the  license  and  withdraw  from  NRC- 
licensed  activities  at  the  site.  The 
termination  of  the  license  would  require 
the  decontamination  and 
decommissioning  of  the  facility  and  site 
to  the  point  where  it  could  be  released 
for  unrestricted  use  according  to  NRC 
requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  evalaated  the  impacts  of 
remediating  the  Apollo  site  so  that  it  can 
be  released  for  unrestricted  use  and  has 
determined  that  there  will  be  no 
significant  impact.  All  material 
contaminated  in  excess  of  NRC  limits 
will  be  removed  from  the  site.  The 
radiological  impacts  from  releases  to  air 
and  water  during  site  remediation  were 
evaluated  based  on  projected  releases 
obtained  from  historical  data  and  from 
permitted  discharges.  The  results  of  this 
analysis  showed  that  the  total  effective 
dose  equivalent  (TEDE)  associated  with 
airborne  releases  was  1.5  mrem  to  the 
maximum  exposed  individual.  This  is 
approximately  0.5  percent  of  the  average 
annual  does  to  an  Appolo  resident  from 
natural  background  radiation  (300 
mrem).  This  analysis  also  showed  that 
the  total  effective  dose  equivalent 
(TEDE)  for  liquid  release  associated 
with  site  remediation  was  4.9  mrem  to 
the  maximum  exposed  individual.  This 
value  represents  approximately  1.6 
percent  of  the  typical  natural 
-background  dose  for  an  Apollo  Resident. 
These  doses  are  very  small  and  below 
regulatory  limits. 

Prior  to  free  release  of  the  site,  post- 
remediation  groundwater  samples  will 
be  analyzed  for  gross  alpha  activity 
utilizing  EPA  method  900.0.  Initially, 
uranium  concentrations  will 
conservatively  be  assumed  to  be  the 
same  as  gross  alpha  activity.  If, 
however,  the  gross  alpha  concentration 
of  any  sample  exceeds  30  pCi/l.  then 
the  uranium  concentration  in  that 
sample  will  be  based  on  an  isotopic 
analysis  as  determined  by  alpha 
spectroscopy.  In  the  event  the 
groundwater  is  found  to  contain  greater 
than  30  pCi  uranium  per  liter,  the 


licensee  will  remediate  the  groundwater 
to  be'ow  30  pCi  uranium  per  liter. 

The  collective  doses  to  the  population 
in  a  50-inile  (80-km)  radius  were 
calculated  to  be  02  person-rem  for  air 
releases  and  0.43  person-rem  for  hquid 
releases.  The  total  population  dose 
associated  with  transporting  waste  to 
Clive,  Ut-h,  was  calculated  to  be  1.3 
person-rem.  These  collective  doses  are 
acceptably  small. 

The  environmental  impact  on 
transportdt!on,  socioeconomics,  land 
use.  and  terrestrial  and  aquatic  species 
was  also  examined  and  determined  to 
be  neglig'ble.  Minimal  impact  will  be 
assured  by  the  discharge  and 
environinentrt!  monitoring  programs 
required  by  NRC  and  Pennsylvania 
Departn'.ent  of  Environmental  Resources 
(PADER). 

Conclusion 

The  assessment  indicates  that  there 
will  be  no  significant  impacts  associated 
with  the  proposed  site  cleanup 
activities.  The  staff  recommends  that  the 
proposed  action  with  its  associated 
environmental  monitoring  program  be 
implemented.  Finally,  it  is  recommended 
that  the  license  be  terminated  after 
B&W  has  completed  the  proposed  action 
and  collected  the  data  to  show  that  the 
site  meets  the  release  standards  and 
these  data  and  conclusions  have  been 
independently  reviewed  and  accepted 
by  the  NRC. 

Alternative  to  the  Proposed  Action 

The  "no  action"  alternative  would 
involve  not  cleaning  up  the  site  at  the 
present  time.  This  alternative  is  no 
considered  practical  since  B&W  has 
elected  to  cease  operations  at  the  site 
and  to  seek  license  termination. 

Another  alternative  would  be  to  apply 
different  cleanup  standards  to  the  site. 
The  soil  cleanup  standards  are 
consistent  with  standards  NRC  has 
applied  to  the  cleanup  of  other  sites,  and 
there  is  no  basis  for  applying  more 
restrictive  soil  cleanup  standards.  The 
standard  that  is  being  applied  to 
groundwater  is  no  greater  than  30  PCi 
uranium  per  liter,  which  provides 
approximately  the  same  level  of  lifetime 
radiological  risk  for  cancer  mortality  as 
does  4  mrem  per  year  beta-gamma 
irradiation  of  the  total  body.  Also,  for 
the  enriched  uranium  at  B&W's  Apollo 
site.  30  pCi  uranium  per  liter  is  a  small 
fraction  of  the  level  below  which 
adverse  non-carcinogenic  (chemical 
toxicity)  health  effects  are  not 
anticipated  to  occur.  There  is  no  basis 
for  applying  more  restrictive 
groundwater  standards. 

Alternate  soil  decontamination 
methods  using  chemical  or  mechanical 


means  were  considered,  but  there  is  no 
laboratory  or  industrici!  scale  experience 
that  would  suggest  that  chemical  or 
mechanical  methods  could  achieve  the 
desired  level  of  soil  cleanup  for  the 
Apollo  site. 

The  NRC  staff  also  exan\ined  the 
details  of  the  proposed  action  searching 
for  alternative  methods  for 
implementing  the  basic  digging, 
deconstruction,  and  crashing  strategy. 

No  alternatives  were  identified  that 
warranted  investigation  given  the 
minimal  impacts  of  the  proposed  action. 

Agencies  and  Persons  Contacted 

The  NRC  staff  held  discussions  with 
the  Pennsylvania  Department  of 
Environmental  Resources. 

Finding  of  No  Significant  Impact 

Based  on  the  NRC  staffs 
Environmental  Assessment,  the 
Commission  has  determined  not  to 
prepare  an  Environmental  Impact 
Statement  and  has  determined  that  a 
Finding  of  No  Significant  Impact  is 
appropriate. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal-Register,  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
if  by  U.S.  Postal  Service  to  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  or  deliver  directly  to  One 
White  Flint  North,  11555  Rockville  Pike. 
Rockville.  MD  20852);  on  the  licensee 
Babcock  &  Wilcox.  ATTN:  Mr.  Berne  L. 
Haertjens.  Manager.  Technical  Control. 
Pennsylvania  Nuclear  Service 
Operations.  609  North  Warren  Avenue. 
Apollo.  Pennsylvania  15613;  and  must 
comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  NRC 
regulation.  10  CFR  part  2.  subpart  L, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and 
Operator  Licensing  Proceedings."  These 
requirements,  which  the  requestor  must 
describe  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected  by 
the  results  of  the  proceeding,  including 
the  reasons  why  the  requestor  should 
be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 
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4.  The  circumstances  establishing  that 
the  request  of  hearing  is  timely,  that 
is.  filed  within  30  days  of  the  date  of 
this  notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  requqst  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
{i.e.,  health,  safety)  interest  in  the 
proceeding:  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's  interest. 
The  B&W  request  letter  dated  April  15, 
1992,  and  the  May  11, 1992  letter 
enclosing  the  Apollo  Decommissioning 
Plan,  Revision  2  (with  supplemental 
information  dated  May  19,  1992;  and 
June  11, 1992).  and  the  NRC  staffs 
environmental  assessment  are  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street  NW., 
Washington.  DC  20555.  and  the  Local 
Public  Document  Room  at  the  Apollo 
Memorial  Library,  219  N.  Pennsylvania 
Avenue.  Apollo,  Pennsylvania,  15613. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  )une  1992. 

For  the  Nuclear  Regulatory  Commission. 
John  W.N.  Hkkey, 

Chief.  Fuel  Cycle  Safety  Branch.  Division  of 
Industrial  and  Medical  Nuclear  Safety.  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  92-14977  Filed  6-24-92:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30605;  Flie  No.  SR-NASD- 
92-20] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc.. 
Relating  to  the  Rescission  of  a  Fee  for 
Form  211  Rlings 

|une  15. 199^; 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  13, 1992,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  relating  to  a  due,  fee  or  otiier  charge 
under  section  19(b)(3)(AKii)  of  the  Act 


and  subsection  (e)  of  SEC  Rule  19b-4, 
which  renders  the  rule  effective  upon 
the  Commission's  receipt  of  this  filing. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  The  proposed  rule  change 
would  delete  section  15  to  Schedule  A  of 
the  NASD  By-Laws.  Proposed  deletions 
are  in'brackets. 

Schedule  A 


(Section  15 — Fee  for  Filing  Form  211 

Each  member  submitting  information 
to  the  NASD  on  Form  211  shall  pay  a  fee 
of  $200.] 

I.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  December  26. 1991,  the  NASD  filed 
with  the  SEC  a  proposed  rule  change 
("SR-NASD-^1-71  •)  to  amend  Schedule 
A  of  the  NASD  By-Laws  to  require 
members  filing  a  Form  211  with  the 
NASD  to  pay  a  fee  of  $200.  SR-NASD- 
91-71  was  filed  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and  subsection 
(e)  of  SEC  Rule  19b-4  as  an  amendment 
imposing  a  due,  fee  or  other  charge  and 
was  implemented  by  the  NASD  on 
January  2. 1992.'  Members  are  required 
to  file  the  Form  211  with  the  NASD 
before  initiating  or  resuming  quotes  for 
security  in  an  interdealer  quotation 
medium.  Form  211  is  designed  to  elicit 
information  as  demonstrate  to  the 
NASD  that  the  member  has  in  its 
possession  the  information  required 
under  SEC  Rule  15c2-ll  relating  to  the 


■  Secuntie*  Exchange  Act  Release  Na  30145 
(January  2.  t992).  S7  FR  946  (January  9. 1992). 


securities  of  an  issuer  that  the  member 
wishes  to  quote. 

The  NASD  is  proposing  to  rescind  the 
Form  211  fee.  In  connection  therewith, 
the  NASD  is  also  proposing  to  refund  all 
Form  211  fees  previously  collected.  The 
NASD  believes  that  although  the  impact 
of  the  fee  is  neutral  between  market 
makers  in  OTC  Bulletin  Board,  National 
Quotation  Bureau  Pink  Sheet,  and  other 
non-Nasdag  quotation  medium 
securities,  the  fee  is  unnecessarily 
controversial  to  the  market  making 
members  who  are  generally  accustomed 
to  mutualized  fees.  Therefore,  the  NASD 
has  determined  to  rescind  the  fee. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b){5)  of  the 
Act.  Section  15A(b)(5)  requires  that  the 
rules  of  the  Association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  issuers 
and  other  persons  using  any  facility  or 
system  that  the  Association  operates  or 
controls. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Auction 

The  foregoing  rule  change  become 
effective  upon  filing  pursuant  to  section 
19{b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  relates  to  a  fee 
imposed  by  a  self-regulatory 
organization. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  othenvise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
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should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  pr  ncipal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  16, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland. 
Deputy  Secretory. 
FR  Doc.  92-14982  Filed  6-24-92;  8:45  am| 
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[Release  No.  34-30811;  File  No.  SR-NASD- 
91-581 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc^  Relating  to  Standards  for 
Partnerships  In  the  NASDAQ/NMS 

Ju.nelS,  1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  use.  78s(b)(l).  notice  is  hereby 
given  that  on  May  11. 1992,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
an  amendment  to  the  proposed  rule 
change  as  described  in  Items  I,  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  NASD.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  The  NASD  filed  SR-NASD-91-58  on  Novemt)er 
5. 1991.  On  February  28, 1992  the  NASD  Tiled 
Amendment  No.  1  wh)ch  completely  replaced  and 
superseded  the  original  rule  filing.  At  the  request  of 
the  Commission,  the  NASD  filed  Amendment  No.  2 
on  May  11. 1992.  which  amended  the  proposal  to 
add  a  provision  concerning  conflicts  of  interest.  See 
letter  to  Suzanne  E.  Rolhwell,  Atsociale  General 
Counsel.  NASD,  from  Kalhryn  V.  Natale.  Assistant 
Director.  Division  of  Market  Regulation.  SEC.  dated 
March  24. 1992.  The  proposed  rule  change  set  forth 
herein  is  complete  and  reflects  all  amendments 
made  to  dale.  Copies  of  this  filing  and  amendments 
thereto  are  available  for  inspection  and  copying  in 
the  Public  Reference  room. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change  to  part  III  of  schedule  D  to  the 
NASD  By-Laws.  Proposed  new  language 
is  italicized. 

Amendments  to  Schedule  D  to  NASD 
By-Laws  Part  III 

•  •        •        *        • 

Sec.  5  Non-Quantitative  Designation 
Criteria  For  Issuers  Excepting 
Partnerships 

•  •        •        •        * 

Sec.  6.  Non-Quantitative  Designation 
Cirteria  for  Issuers  Thot  Are 
Partnerships 
(a)  Applicability 

No  provision  of  this  section  6  shall  be 
construed  to  require  any  foreign  issuer 
thot  is  a  partnership  to  do  any  act  thot 
IS  contrary  to  a  law,  rule,  or  regulation 
of  any  public  authority  exercising 
jurisdiction  over  such  issuer  or  thot  is 
contrary  to  generally  accepted  business 
practices  in  the  issuer's  country  of 
domicile.  The  Association  shall  hove 
the  ability  to  provide  exemptions  from 
applicability  of  these  provisions  as  may 
be  necessary  or  appropriate  to  carry  out 
this  intent. 

lb)  Distribution  of  Annual  and  Intenm 
Reports  (1)  Each  NASDAQ/NMS  issuer 
thai  is  a  partnership  shall  distribute  to 
limited  partners  copies  of  an  annual 
report  containing  audited  financial 
statements  of  the  partnership.  The 
report  shall  be  distributed  to  limited 
partners  within  a  reasonable  period  of 
time  after  the  end  of  the  partnership 's 
fiscal  year  end  and  shall  be  filed  with 
the  Association  at  the  time  it  is 
distributed  to  limited  partners. 

(2)  (i)  Each  NASDAQ/NMS  issuer 
that  is  a  partnership  which  is  subject  to 
SEC  Rule  13a-13  shall  moke  available 
copies  of  quarterly  reports  including 
statements  of  operating  results  to 
limited  partners  either  prior  to  or  as 
soon  as  practicable  following  the 
partnership's  filing  of  its  Form  10-Q 
with  the  Securities  and  Exchange 
Commission.  Such  reports  shall  be 
distributed  to  limited  partners  if 
required  by  statute  or  regulation  in  the 
state  in  which  the  partnership  is  formed 
or  doing  business  or  by  the  terms  of  the 
partnerships  limited  partnership 
agreement.  If  the  form  of  such  quarterly 
report  differs  from  the  Form  10-Q,  the 
inner  shall  file  one  copy  of  the  report 
with  the  Association  in  addition  to  filing 
its  Form  10-Q  pursuant  to  section 
l(c)(12)  of  part  II.  The  statement  of 
operations  contained  in  quarterly 
reports  shall  disclose,  at  a  minimum, 
any  substantial  items  of  an  unusual  or 


nonrecurrent  nature  and  net  income 
before  and  after  estimated  fiscal  income 
taxes  or  net  income  and  the  amount  of 
estimated  federal  taxes. 

(ii)Each  NASDAQ/NMS  issuer  thot 
IS  a  partnership  which  is  not  subject  to 
SEC  Rule  13a-13  dnd  which  is  required 
to  file  with  the  Securities  and  Exchange 
Commission,  or  another  federal  or  state 
regulatory  authority,  interim  reports 
relating  primarily  to  operations  ond 
financial  position,  shall  make  available 
to  limited  partners  reports  which  reflect 
the  information  contained  in  those 
interim  reports.  Such  reports  shall  be 
distributed  to  limited  partners  if 
required  by  statute  or  regulation  in  the 
state  in  which  the  partnerhsip  >s  formed 
or  doing  business  or  by  the  terms  of  the 
partnership 's  limited  partnership 
agreement.  Such  reports  shall  be 
'  distributed  to  limited  partners  either 
before  or  as  soon  as  practicable 
following  filing  with  the  appropriate 
regulatory  authority.  If  the  form  of  the 
interim  report  provided  to  limited 
partners  differs  from  thot  filed  with  the 
regulatory  authority,  the  issuer  sf)c  11  file 
one  copy  of  the  report  to  limited 
partners  with  the  Association  in 
addition  to  the  report  to  the  regulatory 
authority  that  is  filed  with  the 
Association  pursuant  to  section  llc)(J2) 
of  part  II. 

(C)  Corporate  General  Partner/ 
Independent  Directors 

Each  NASDAQ/NMS  issuer  thai  is  o 
partnership  shall  maintain  o  corporate 
general  partner  or  co-general  partner, 
which  shall  have  the  authority  to 
manage  the'day-to-doy  affairs  of  the 
partnership.  Such  corporate  general  or 
co-general  partner  shall  maintain  two 
independent  directors  on  its  board  of 
directors.  An  issuer  thot  is  a  partnership 
may  be  designated  for  inclusion  in 
NASDAQ/NMS  upon  demonstrating 
that  it  has  one  independent  director  ond 
undertaking  to  elect  a  second  such 
director  within  12  months  of 
designation.  For  purposes  of  this 
section,  "independent  director"  shall 
mean  a  person  other  than  an  officer  or 
employee  of  the  company  or  its 
subsidiaries  or  any  other  individual 
having  a  relationship  which,  in  the 
opinion  of  the  board  of  directors,  would 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director. 

fd)  Audit  Committee 

The  corporate  general  partner  or  co- 
general  partner  of  each  NASDAQ/NMS 
issuer  that  is  a  partnership  shall 
establish  and  maintain  an  Audit 
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Committee,  a  majority  of  the  members 
of  which  shall  be  independent  directors. 

(e)  Partner  Meetings 

A  NASDAQ/XMS  issuer  that  is  a 
partnership  s\hall  not  be  required  to  hold 
an  annual  meeting  of  limited  partners 
unless  requined  by  statute  or  regulation 
in  the  state  in  which  the  partnership  is 
formed  or  do\tig  business  or  by  the 
terms  of  the  partnership 's  limited 
partnership  (Mreement. 

ffl  Quorum 

In  the  evemthat  a  meeting  of  limited 
partners  is  r^uired  pursuant  to 
paragraph  (e),  the  quorum  for  such 
meeting  shall  be  not  less  than  5-7- Vb 
percent  ofthg  limited  partnership 
interests  outstanding. 

(g)  Solicitation  of  Proxies 

In  the  event  that  a  meeting  of  limited 
partners  is  required  pursuant  to 
paragraph  (e).  the  issuer  shall  provide 
all  limited  partners  with  proxy  or 
information  statements  and  if  a  vote  is 
required  shati  solicit  proxies  thereon. 

(hj  Listing  Agreement 

Each  NASDAQ/ NMS  issuer  that  is  a 
partnership  shall  execute  a  Listing 
Agreement  in  the  form  designated  by 
the  Association. 

(i)  Conflicts  6f  Interest 

Each  NASDAQ/ NMS  issuer  which  is  . 
a  partnership  shall  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and 
shall  utilize  the  Audit  Committee  or  a 
comparable  body  for  the  review  of 
potential  material  conflict  of  interest 
situations  where  appropriate. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for,  the  Proposed  Rule 
Change  i 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  (he  Purposes  of  and 
Statutory  Ba^'s  for.  the  Proposed  Rule 
Change 

In  1988,  the  NASD  considered  the 
need  to  adopt  non-quantitative 
designation  criteria  for  limited 
partnerships  to  provide  certain 


protections  for  investors  of  publicly- 
traded  partnerships  analogous  to  those 
enjoyed  by  shareholders  of  corporations 
quoted  on  the  NASDAQ  National 
Market  System  ("NASDAQ/NMS"). 
NASD  action  on  these  proposals  was 
not  taken  at  that  time  due  to  the 
relatively  small  number  of  partnerships 
that  list  and  trade  on  NASDAQ/NMS.  In 
conjunction  with  the  NASDs  recent 
review  of  abusive  practices  in 
partnership  reorganizations,  the  NASD 
again  reviewed  the  issue  of  non- 
quantitative  designation  criteria  for 
partnerships  and  believes  it  is  now 
appropriate  that  limited  partners  of 
partnerships  listed  on  NASDAQ/NMS 
enjoy  corporate  governance  standards 
similar  to  the  standards  provided  to 
corporate  shareholders  of  companies 
listed  on  NASDAQ/NMS.  such  as 
independent  directors,  annual  and 
interim  reports,  an  audit  committee  and 
provisions  for  annual  meetings. 

The  NASD  proposes  that  partnerships 
on  NASDAQ/NMS  that  are  subject  to 
Rule  13a-13  of  the  Act  be  required  to 
distribute  an  annual  report  containing 
audited  financial  statements  to  limited 
partners.  The  report  would  be  required 
to  be  distributed  within  a  reasonable 
period  of  time  after  the  close  of  the 
partnership's  fiscal  year  and  filed 
simultaneously  with  the  NASD. 

The  NASD  proposes  that  partnerships 
on  NASDAQ/NMS  subject  to  Rule  13a- 
13  of  the  Act  be  required  to  make 
available  copies  of  quarterly  reports 
including  statements  of  operating  results 
to  limited  partners  either  prior  to  or  as 
soon  as  practicable  following  the 
partnership's  filing  of  its  Form  10-Q 
with  the  Commission.  As  proposed,  the 
statement  of  operations  contained  in 
such  a  quarterly  report  would  be 
required  to  disclose,  at  a  minimum,  any 
substantial  items  of  an  unusual  or 
nonrecurrent  nature  and  net  income 
before  and  after  estimated  federal 
income  taxes,  or  net  income  and  the 
amount  of  estimated  federal  taxes.  The 
NASD  proposes  that  if  the  form  of  the 
quarterly  reports  differs  from  the  Form 
10-Q,  that  the  partnership  file,  in 
addition  to  the  Form  10-Q,  one  copy  of 
the  quarterly  report  with  the  NASD.  The 
NASD  proposes  that  such  quarterly 
reports  be  distributed  to  limited  partners 
if  required  by  state  law  or  regulation 
wherein  the  partnership  is  formed  or 
doing  business,  or  if  the  partnership's 
limited  partnership  agreement  requires 
such  distribution.  The  NASD  proposes 
that  partnerships  on  NASDAQ/NMS, 
that  are  not  subject  to  Rule  13a-13  of  the 
Act  but  are  required  to  file  with  the 
Commission  or  other  federal  or  state 
regulatory  authority  interim  reports 
(relating  primarily  to  the  operations  and 


the  financial  position  of  the 
partnership),  be  required  to  make 
available  to  limited  partners  a  report 
that  reflects  the  information  in  the  filed, 
interim  reports.  If  the  report  to  limited 
partners  differs  from  the  interim  report 
filed  with  the  regulatory  authority,  then 
the  NASD  proposes  that  the  partnership 
be  required  to  file  with  the  NASD  a  copy 
of  the  report  sent  to  thelimited  partnc-^s 
as  well  as  the  interim  report  filed  with 
the  appropriate  regulatory  authority.  As 
proposed,  the  NASD  would  also  require 
such  reports  to  be  distributed  to  limited 
partners  if  distribution  is  required  by 
state  statute  or  regulation  wherein  the 
partnership  is  farmed  or  doing  business, 
or  required  by  the  terms  of  the 
partnership's  limited  partnership 
agreement.  If  such  distribution  is  so 
required,  then  the  NASD  proposes  that 
the  reports  be  distributed  to  limited 
partners  either  before  or  as  soon  as 
practicable  following  the  filing  with  the 
appropriate  regulatory  authority.  The 
NASD  proposes  that  partnerships  on  , 
NASDAQ/NMS  would  be  required  to 
establish  a  corporate  general  partner  or 
corporate  co-general  partner  ^  and  to 
have  two  independent  directors  on  the 
board  of  the  corporate  general  partner. 
The  NASD  also  proposes  that  an  audit 
committee  be  required  for  a  partnership 
on  NASDAQ/NMS  and  that  a  majority 
of  the  members  of  such  audit  committee 
be  required  to  be  independent  directors. 
For  purposes  of  this  section, 
"independent  director"  shall  mean  a 
person  other  than  an  officer  or  employee 
of  the  cpmpany  or  its  subsidiaries  or  any 
other  individual  having  a  relationship 
which,  in  the  opinion  of  the  board  of 
directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director. 

Further,  the  proposed  rule  change 
specifies  that  the  corporate  general 
partner  or  co-general  partner,  that  has 
the  independent  directors  and  the  audit 
committee  must  have  the  authority  to 
manage  the  day-to-day  affairs  of  the 
limited  partnership. 

The  NASD  also  proposes  that 
partnerships  can  be  admitted  to 
NASDAQ/NMS  upon  the  election  of  a 
single  independent  director  to  the  board 
of  the  corporate  general  partner, 
provided  they  undertake  to  obtain  a 
second  independent  director  within  a 
12-month  period. 

The  NASD  proposes  that  partnerships 
would  not  generally  be  required  to  hold 
annual  meetings  unless  a  statute  or 


■  A  corporate  co-f;enerai  partner  indicati-s  the 
presence  of  another  general  partner  individual  or  a 
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regulation  in  the  Btate  in  which  the 
partnership  is  formed  or  is  doing 
business  requires  a  meeting  or  the 
partnership's  hmited  partnership 
agreement  prescribes  meeting 
requirements.  In  the  event  of  a  meeting  a 
quonmi  of  33  V^  percent  of  the  limited 
partnership  interests  outstanding  would 
be  required,  and  proxy  materials  or 
information  statements  would  be 
required  to  be  distributed.  If  a  meeting 
of  the  partnership  is  required  either  by 
state  law.  state  regulation,  or  the 
partnership's  limited  partnership 
agreement,  the  NASD  proposes  that  the 
partnership  be  required  to  provide  all 
limited  partners  with  proxy  or 
information  statements.  In  addition,  if  a 
vote  is  required  by  the  above  cited  state 
law  or  regulation,  or  the  partnerships 
limited  partnership  agreement,  then  it  is 
proposed  that  proxies  be  required  to  be 
solicited  thereon. 

The  NASD  proposes  to  Include  a 
"conflict  of  interest"  provision  that 
requires  each  NASDAQ/ NMS  issuer 
which  is  a  partnership  to  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and  to 
utilize  the  Audit  Conmiittee  or  a 
comparable  body  for  the  review  of 
potential  material  conflict  of  interest 
situations  where  appropriate. 

The  NASD  also  proposes  that  the 
proposed  rule  change  be  effective  6 
months  following  SEC  approval  to 
provide  time  for  current  NASDAQ/NMS 
companies  to  come  into  compliance  with 
the  proposed  rule  change. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act.^  In  the  pertinent 
part,  section  15A(b)(6)  requires  that  the 
Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market, 
and  in  general  to  protect  investors  in  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  as  amended. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


III.  Date  of  EfFectiveness  of  the 
Propoeed  Rule  Change  and  Tuning  for 
Commimion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Cojnmission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conunission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  16, 1992. 

'     For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3[a)(12). 
Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  92-14983  Filed  6-24-92:  8.45  din| 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

lune  19. 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 


unhsted  trading  privileges  in  the 
following  securities: 

Intervisual  Book.  Inc. 
Common  Slock,  $.01  Par  Value  (File  No.  7- 
8645) 
L,atin  American  Discovery  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
8646) 
Digitran  Systems  Incorporated 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
8647) 
Riverwood  International  Corpioration 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8648) 
Westmoreland  Coal  Company 
Common  Stock,  $2.50  Par  Value  (File  No.  7- 
8649) 
Emerging  Markets  Telecothmunications  Fund 
Common  Stock,  $.001  Par  Value  (File  No.  7- 
8650) 
Hyperion  1999  Term  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8651) 
Cone  Mills  Corporation 
Common  Slock.  110  Par  Value  (File  No.  7- 
8652) 
Hilb  Rogal  &  liamilton  Co. 
Common  Stock,  No  Par  Value  (File  No.  7- 
8653) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  13. 1992.  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  iht  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
|FR  Doc.  92-14985  Filed  6-24-92;  8;45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

)une  19, 1992. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
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Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

General  Instruments  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
8634) 
Dr.  Pepper  Company 
Sl.375  Preferred  Stock  Par  Value  (File  No. 
7-8635) 
Riverwood  International  Corporation 
Common  Stock,  SO  01  Par  Value  (File  No.  7- 
8636) 
MacFrugal's  Bargains  Close-Outs,  Inc. 
Common  Stock,  $.02778  Par  Value  (File  No. 
7-,8637) 
Intervisuai  Books.  Inc. 
Common"Stock.  No  Par  Value  (File  No.  7- 
8638) 
Westmoreland  Coal  Company 
Common  Stock,  S2.50  Par  Value  (File  No.  7- 
8639) 
Latin  American  Discovery  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
8640) 
Praxair,  Inc. 
When  Issued  Common  Stock,  $.01  Par 
Value  (File  No.  7-8641) 
Hyperion  1099  Term  Trust,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
8642) 
Cone  Mills  Corporation 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
8643) 
Elmerging  Markets  Telecommunications  Fund. 
Inc. 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
8644) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  13, 1992,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  N.W..  Washington,  D.G. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  92-14986  Filed  6-24-92;  8:45  am]    . 
BILUNG  CODE  MIO-OI-M 


Issuer  Delisting;  Application  to 
Withdraw  from  Listing  and 
Registration;  (Mitchell  Energy  & 
Development  Corp.,  Common  Stock, 
$.10  Par  Value)  File  No.  1-6959 

)une  19. 1992. 

Mitchell  Energy  &  Development  Corp. 
("Company")  has  filed  an  application 
with  the  Seciuities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  May  20, 1992  and 
concurrently  therewith  such  stock  was 
suspended  from  trading  on  the  Amex. 

In  making  the  decisions  to  withdraw 
its  common  stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual  listing 
of  its  common  stock  on  the  NYSE  and  on 
the  Amex.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may,  on  or 
before  July  13, 1992  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-14984  Filed  6-24-92:  8:45  am| 

BILLING  CODE  W10-01-N 


DEPARTMENT  OF  STATE 

[Public  Notice  1638] 

Advisory  Committee  on  International 
Communications  and  Information 
Policy;  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  on 
International  Communications  and 
Information  Policy  will  hold  an  open 
meeting  on  July  16, 1992.  from  9:30  a.m. 
to  1  p.m.  in  room  1912.  Department  of 
State,  2201  C  Street,  NW.,  Washington. 
DC. 

The  Advisory  Committee  deals  with 
issues  of  international  communications 
and  information  policy,  especially  as  the 
issues  involve  users  of  information  and 
communications  services,  providers  of 
such  services,  technology  research  and 
development,  foreign  industrial  and 
regulatory  policy,  and  the  activities  of 
international  organizations  with  regard 
to  the  development  of  communications 
and  information  policy. 

This  meeting  will  deal  with  two 
issues: 

1.  Final  approval  of  the  Committee's 
report  entitled  "Study  of  International 
Financing  of  Telecommunications"  and. 

2.  Consideration  of  a  draft  report  by 
the  Committee's  Blue  Ribbon  Panel  on 
Telecommunications  in  the 
Commonwealth  of  Independent  States. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Arrangements  must  be  made  in  advance 
of  the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  Ms.  Rebecca  Boothby. 
Department  of  State.  Washington.  DC; 
telephone  202-647-5220.  by  providing 
their  name,  title,  company  name,  social 
security  number  and  date  of  birth.  All 
attendees  must  use  the  C  Street 
entrance  to  the  building. 

Dated:  June  15. 1992. 
Bohdan  Bulawka. 

Executive  Secretary.  Advisory  Committee  on 

International  Communications  &  Information 

Policy. 

|FR  Doc.  92-14950  Filed  6-24-92:  8:45  am] 

BHXiNO  COOe  4710-07-M 


23546 


Federal  Register  /  Vol.  57.  No.  123  /  Thursday.  June  25.  1992  /  Notices 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
(Order  92-6-34,  Docket  477091 

Application  of  USAfrica  Airways,  tnc 
for  Issuance  of  Certificate  Authority 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause. 

summary:  The  Department  of  . 

Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  an  order  (1)  finding  USAfrica 
Airways,  Inc..  fit,  willing,  and  able,  and 
(2)  awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
foreign  scheduled  air  transportation  of 
persons,  property,  and  mail  between  the 
United  States  and  points  in  Southern 
Africa. 

DATES:  Persons  wishing  to  file 
objections  should  so  no  later  than  July  6, 
1992. 

ADOKESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
47709  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
room  4107),  U.S.  Department  of 
Transportation.  400  Seventh  Street,  SW., 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (P-56,  room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  (202)  366-9721. 

Daledf  June  19. 1992. 
Jeffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and  Internal 

Affairs. 

(FR  Doc.  92-14935  Filed  6-24-92;  8;45  ami 

BILUNG  COOe  4910-42-M 

Order  to  Show  Cause  Establishir>g 
Japan  Charter  AuttK>rizatk>n 
Procedures 

ACTION:  Issuance  of  a  show-cause  order 
tentatively  establishing  new  procedures 
for  distribution  of  charter  authorizations 
for  U.S.-Japan  flights:  Order  92-6-32. 
Docket  48205. 

SUMMARY:  U.S.  air  carriers  can  operate 
only  400-450  one-way.  charter  flights  per 
year  between  the  United  States  and 
Japan  under  the  existing  charter  regime. 
Three  hundred  flights  may  serve  any 
Japanese  cities  and  100-150  flights  may 
serve  any  Japanese  cities  other  than 
Tokyo  and  Osaka.  The  exact  number  of 
available  flights  d.ipends  on  charter 
operations  by  Japanese  carriers.  For  the 
recent  charter  years,  the  Department  has 


conducted  annual  allocation 
proceedings  to  award  these  flights. 
Based  upon  its  experience  allocating 
flights  since  1986.  the  Department  has 
tentatively  decided  that  more  simplified 
procedures  are  warranted  and  Will 
relieve  carriers  of  an  unnecessary 
regulatory  burden. 

Specifically,  the  Department  has 
tentatively  decided  to  allot  in  advance  a 
portion  of  the  charters  available  for  the 
1992/93  charter  year  to  incumbents  that 
have  operated  an  average  of  20  flights 
per  year  over  the  past  two  years  in  the 
U.S.-Japan  charter  market.  Allotments 
would  be  based  on  the  average  of  each 
carrier's  operations  over  tlie  past  two 
YE  March  31  base  years.  This  would 
result  in  advance  allotments  to  Emery 
Worldwide  Airlines  of  76  flights.  Federal 
Express,  42  flights.  Hawaiian  Airlines. 
58  flights  and  Continental  Airlines.  28 
flights.  Irrespective  of  operations,  the 
total  advance  allotments  would  not 
exceed  350  flights.  Moreover,  the 
allotments  to  scheduled  carriers  would 
be  adjusted  downward  to  the  extent 
their  base  operations  include  general 
cargo  flights  or  flights  in  markets  where 
they  provide  scheduled  service.  The 
advance  allotments  would  be  subject  to 
forfeiture  if  40  percent  are  not  used  or 
committed  for  use  by  contract  after  six 
months. 

The  flights  not  subject  to  advance 
allotment  (196-246  for  the  1992/93 
charter  year)  would  be  placed  in  a 
charter  pool  for  distribution  on  a  first- 
come,  first-served  basis.  New  entrants 
and  ad  hoc  carriers  could  apply  for  up  to 
ten  flights  from  the  pool  each  month. 
After  three  months,  the  incumbents 
could  also  apply  for  a  similar  number  of 
flights.  During  the  last  two  months  of  the 
charter  year,  there  would  be  no  limit  as 
to  the  number  of  flights  requested. 
Monthly  reports  on  all  charter 
operations  would  be  required  so  that  the 
Department  can  monitor  use  of  the 
charters. 

DATES:  Objections  and  comments  are 
due  not  later  than  June  29, 1992. 
Answers  are  due  not  later  than  July  6, 
1992. 

ADDRESSES:  Objections  and  comments 
should  be  filed  in  Docket  addressed  to 
the  Documentary  Services  Division,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  room  4107, 
Washington.  DC  20590  and  served  on  all 
parties  on  the  service  list  to  the  order 
and  on  Robert  Goldner,  room  9216. 

Dated:  June  18. 1992. 
Patrick  V.  Murphy.  |r.. 

Deputy  Assistant  Secretary  far  Policy  and 

International  Affairs. 

|FR  Doc  92-14934  Filed  ft-24-92;  8:45  am| 

MLUNO  COOE  4«10-«2-M 


Federal  Aviation  Administration 

intent  to  Rule  on  Application  to 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Midland  International  Airport, 
Midland.  TX 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule 
and  invites  public  comments  on  the 
application  to  impose  a  PFC  at  Midland 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
dates:  Comments  must  be  received  on 
or  before  July  27, 1992. 
addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Williams  Perkins. 
Planning  and  Programming  Branch. 
ASW-610D.  Airports  Division. 
Southwest  Region,  Fort  Worth.  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Ken  Day. 
Director  of  Aviation.  City  of  Midland  at 
the  following  address:  Midland 
International  Airport,  City  of  Midland. 
P.O.  Box  60305.  Midland.  Texas  79711. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  city  of  Midland, 
Midland  International  Airport,  under 
§  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Perkins.  Federal  Aviation 
Administration.  Planning  and 
Programming  Branch.  ASW-610D. 
Airports  Division.  Southwest  Region, 
Fort  Worth.  Texas  76193-0611,  (817)  624- 
5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comments  on  the  application  to  impose 
a  PFC  at  Midland  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  June  16. 1992.  the  FAA  determined 
that  the  application  to  impose  a  PFC 
submitted  by  the  city  of  Midland  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158.  The 
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FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  13, 1992. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  January 

1.1993 
Proposed  charge  expiration  date: 

January  1,  2013 
Total  estimated  PFC  revenue: 

535.529,521.00 

Brief  description  of  proposed 
project(s): 

Rehabilitate/Reconstruct  Airfield 

Taxiways 
ReconstructyRehabilitate  North  and 

South  Aprons 
Reconstruct  Runway  4-22 
Rehabilitate  Runway  16L-34R  Pavement 
Construct  Air  Cargo  Taxiway 
Extend  Runway  10-28  and  Taxiway  A 
Construction  of  a  New  Terminal 

Building,  Concourse  and  Related 

Improvements 
Bond  Financing  and  Related  Cost. 

I^roposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  Part  135  Air  Charter  Operators 
who  operate  aircraft  with  a  seating 
capacity  of  less  than  10  passengers 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  .Aviation  Administration, 
Airports  Division,  Planning  and 
Programming  Branch,  AS\V-610,  4400 
Blue  Mound  Road.  Fort  Worth,  Texas 
76193-0611.    ji 

In  addition!  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  city  of 
Midland.  Issued  in  Fort  Worth,  Texas  on 
June  16. 1992.1 1 
Hugh  W.  Lyon]  I 

Assistant  Manoger,  Airports  Division. 
jFR  Doc  92-14918  Filed  6-24-92;  8:45  am| 

BtLUNG  CODE  49II>-13-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coljection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  June  19. 1(392. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenf(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwoii<  Reduction  Act  of  1980, 
Public  Law  9^511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:None. 

Type  of  Review:  New  collection. 

Title:  Focus  Groups  on  Unnecessary 
Filers:  Letter  Recipients  and  Pension 
Withholders. 

Description:  In  January,  the  IRS  sent  a 
letter  to  "unnecessary  filers"  to  help 
them  determine  if  they  needed  to  file  a 
tax  return.  The  IRS  needs  to  gather 
their  reactions  to  the  letter.  The  IRS 
also  needs  to  talk  to  those  who  filed 
only  to  receive  all  of  their  pension 
withholding.  The  IRS  hopes  to  obtain 
a  better  understanding  of  why 
unnecessary  filing  occurs,  and  to 
decrease  the  practice. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1.800. 

Estimated  Burden  Hours  Per 
Respondent:  17  minutes. 

Frequency  of  Response:  Other  (One-time 
Focus  Groups). 

Estimated  Total  Reporting  Burden:  510 
hours. 

Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dale  \.  Morgan. 

Departmental  Reports.  Management  Officer 

[FR  Doc.  92-14900  Filed  6-24-92:  8:45  am] 

BIUJNC  CODE  4S30-01-M 


Public  Infoimation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  June  19, 1992. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calhng  the  Treasury  Bureau 
Clearance  Officer  Listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 


Department  of  the  Treasurj'.  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue  NW..  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0970. 

Form  Number:  IRS  Form  8453-P. 

Type  of  Review:  Resubmission. 

Title:  U.S.  Partnership  Declaration  and 
Signature  for  Electronic/l^agnetic 
Media  Filing. 

Description:  This  form  is  used  to  secure 
the  general  partners'  signature  and 
declaration  in  conjunction  with  the 
electronic/magnetic  media  filing 
program.  This  form,  together  with  the 
electronic/magnetic  media 
transmission,  will  ccrtnprise  the 
partnership's  return. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping 7  minutes. 

Learning  al>out  the  law  or  the    5  minutes. 

form. 

Preparing  the  form 20  minutes 

Copying,     assembling,     and    17  minutes. 

sending  the  form  to  the  IRS.. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  405. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf  (202)  395- 

6880.  Office  of  Management  and  Budget, 

Room  3001,  New  Executive  Office  Building. 

Washington.  DC  20503. 

Dale  A.  Morgan, 

Departmental  Report.  Management  Officer 
[FR  Doc.  92-14901  Filed  6-24-S2:  8:45  am) 

BILLING  CODE  4830-01-M 


Customs  Service 

Current  IRS  Interest  Rate  Used  In 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  calculation  and 
interest. 

SUMMARY:  This  notice  advises  the  public 
of  the  interest  rates  for  overpayments 
and  underpayments  of  Customs  duties. 
The  rates  are  7  percent  for 
overpayments  and  8  percent  for 
underpayments  for  the  quarter 
beginning  July  1, 1992.  This  notice  is 
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being  published  for  the  convenience  of 

the  importing  public  and  Customs 

personnel. 

EFFECTIVE  DATE:  July  1.  1?P2 

FOR  FURTHER  INFORMATION  CONTACT: 

Joh-H  V.  Acceituro,  US.  Customs  Service. 

National  Finance  Center.  Revenue 

Branch,  6026  Lakeside  Boulevard, 

Indianapolis,  Indiana  46278.  (317}  29&- 

1306. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1502  and 
Treasury  Decision  65-93.  published  ;n 
the  Federal  Register  on  May  29. 1985  (50 
FR  21332),  the  inlerest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  %vith  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  en  overpayments  wii!  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  vm!1 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obhgations  of 
the  U.S.with  remaining  periods  to 
maturity  of  3  years  or  less  and  are  to 
fluctuate  quarterly.  The  rates  are 
determined  during  the  first  month  of  a 
calandar  quarter  and  become  effective 
for  the  following  quarter. 

The  rates  of  interest  for  the  period  of 
July  1, 1992-September  30. 1992,  are  7 
percent  for  payments  and  8  percent  for 
underpayments.  These  rates  will  remain 
in  effect  through  September  30, 1992. 
and  are  subject  to  change  on  October  1, 
1992. 

Dated;  June  18. 1992. 
Carol  Hallett. 
Conirr.issioner  of  Customs. 
JFR  Doc.  92-14925  Filed  6-24-92;  8:45  em] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Metric  Transition  Policy 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is: 


a  Establishing  policies  and  assigning 
responsibilities  for  implementing  the 
metric  system  of  measurement  within 
the  Department  of  Veterans  Affairs. 

b.  Establishing  a  metric  transition 
pldn  describing  a  com.prehensive  and 
integrated  program  to  comply  with  VA 
policy  and  the  law. 

The  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which 
amended  the  Metric  Conversion  Act  of 
1975.  requires  that  each  agency  of  the 
Federal  Government  establish 
guidelines  and  plans  to  carry  out  the 
policy  set  forth  in  the  law.  The  policies 
and  the  plan  will  meet  those 
requirements  within  the  Department  of 
Veterans  Affairs. 

DATES:  Comments  or  suggestions  may 
be  submitted  in  writing  on  or  before 
September  23, 1992 

ADDRESSES:  Comments  or  suggestions 
should  be  addressed  to  the  Department 
of  V'eterans  Affairs,  Metric  Task  Group, 
Office  of  the  Deputy  Assistant  Secretary 
for  Acquisition  and  Materiel 
Management  (92A).  810  Vermont 
Avenue.  NW.,  Washington,  DC  20420. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  VV.  Echoff,  Department  of 
Veterans  Affairs,  Office  of  Acquisition 
and  Materiel  Management  (92A), 
telephone  (202)  233-4316. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (Pub,  L. 
100-418,  the  Act)  designates  the  metric 
system  of  measurement  as  the  preferred 
system  of  weights  and  measures  for  U.S. 
trade  and  commerce.  The  Act  requires 
Federal  agencies  to  use  the  metric 
system  in  procurements,  grants,  and 
other  business-related  activities  by,  a 
date  certain  and  to  the  extent 
economically  feasible,  the  end  of  Fiscal 
Year  1992.  The  Act  also  requires  Federal 
agencies  to  establish  guidelines  and 
plans  to  implement  fully  the  metric 
system  of  measurement. 

B.  Purpose 

The  purpose  of  this  notice  is  to  inform 
the  public  (particularly  commercial  firms 
doing  business  with  VA)  and  other 
Government  entities  of  VA's  intent  to 
use  the  metric  system  of  measurement  in 
its  procurements,  grants,  and  other 
business-related  activities,  to  the  extent 
feasible,  by  the  end  of  Fiscal  Year  1992. 
VA's  commitment  stems  from  the  fact 
that  the  United  States  is  the  only 
industrially  developed  nation  in  the 
world  that  has  not  converted,  or  taken 
formal  steps  to  convert,  to  the  metric 
system.  In  connection  with  this  fact. 


Congress  found,  in  section  5164  of  the 
Act.  that: 

1.  World  trade  is  iricreasingly  geared 
towards  the  metric  system  of 
measurement. 

2.  Industry  in  the  United  States  is 
often  at  a  competitive  disadvantage 
when  dealing  in  international  markets 
because  of  its  nonstandard 
measurement  system,  and  is  sometimes 
excluded  when  it  is  unable  to  deliver 
goods  which  are  measured  in  metric 
terms. 

3.  The  inherent  simplicity  of  the  metric 
system  of  measurement  and 
standardization  of  weights  and 
measures  has  led  to  major  cost  savings 
in  certain  industries  which  have 
converted  to  that  system. 

4.  The  Federal  Government  Jias  a 
responsibility  to  develop  procedures  and 
techniques  to  assist  industry,  especially 
small  business,  as  it  voluntarily  converts 
to  the  metric  system  of  measurement. 

5.  The  metric  system  of  measurement 
can  provide  substantial  advantages  to 
the  Federal  Gcvemment  in  its  own 
operations. 

As  a  Federal  Government  business 
manager,  VA  recognizes  the  importance 
of  U.S.  industries'  need  to  convert  to  the 
metric  system,  particularly  for  export 
purposes.  The  need  becomes  even  more 
important  since  the  metric  system  will 
be  the  standard  measurement  system  in 
a  single,  common  European  market  after 
1992. 

VA  circular  titled.  Metric  Transition 
Plan  and  Policy,  although  an  internal 
Department  document,  is  published  with 
this  notice  in  order  to  give  the  public, 
commercial  firms  doing  business  with 
VA.  and  other  Government  entities, 
maximum  opportunity  to  become  aware 
of  how  VA  is  implementing  the  metric 
system.  VA  will  consider  suggestions  or 
information  that  may  facilitate 
implementation  of  the  metric  system  by 
VA  and  firms  doing  business  with  VA. 

VA  recommends  particularly  that 
commercial  firms  doing  business  with 
VA  become  familiar  with  the  Act  and 
VA  circular  with  the  Metric  Transition 
Plan  attached  thereto.  VA  further 
recommends  that  the  commercial  firms 
actively  pursue  use  of  the  metric  system 
in  their  product  and  service  lines  and  in 
their  other  business-related  activities. 

Approved:  May  18, 1992. 
Edward  |.  Dfirwinski, 

Secretary.' Department  of  Veterans  Affairs. 

Metric  Transition  Plan  and  Policy 

Circular  00-92-11,  May  18, 1992. 

1.  Purpose:  This  circular  establishes 
policies  and  assigns  responsibilities  for 
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implementing  the  metric  system  of 
measurement  within  the  Department  of 
Veterans  Affairs  (VA). 

2.  General:  a.  The  Metric  Conversion 
Act  of  1975  (Pub.  L  94-168)  stated  that 
the  poHcy  of  the  United  States  shall  be 
to  coordinate  and  plan  the  increasing 
use  of  the  metric  system  in  the  United 
States. 

b.  On  August  23, 1988.  the  President 
signed  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418,  section  5164),  which  amended 
the  Metric  Conversion  Act  of  1975  to 
declare: 

(1)  That  the  metric  system  of 
measurement  is  the  preferred  system  of 
weights  and  measures  for  United  States 
trade  and  commerce. 

(2)  That  each  Federal  agency,  to  the 
extent  economically  feasible  by  the  end 
of  Fiscal  Year  1992.  use  the  metric 
system  of  measurement  in  its 
procurements,  grants,  and  other 
business-related  activities  (unless  metric 
usage  is  impractical  or  would  have  an 
adverse  impact  on  the  market  share  of 
U.S.  firms). 

(3)  That  agencies  seek  ways  to 
increase  understanding  of  the  metric 
system  of  measurement  through 
educational  information  and  guidance  in 
Government  publications. 

c.  Executive  Order  12270,  Metric 
Usage  in  Federal  Government  Programs, 
dated  July  1991,  further  emphasizes  the 
intent  of  the  law. 

3.  Applicability:  The  provisions  of  this 
circular  apply  to  all  VA  components. 

4.  Definitions:  a.  Metrication.  Any  act 
that  increases  the  use  of  the  metric 
system,  including  metric  training  and 
initiation  or  conversion  of  measurement- 
sensitive  processes  and  systems  to  the 
metric  system. 

b.  Metric  system.  The  International 
System  of  Units  (Le  Systeme 
International  d'Unites  (SI))  of  the 
International  Bureau  of  Weights  and 
Measures.  Most  units  VA  will  use  are 
listed  in  Federal  Standard  376A. 
Preferred  Metric  Units  for  General  Use 
by  the  Federal  Government. 

c.  Hard  metric.  The  use  of  metric  (SI) 
measurements  only  in  specifications, 
standards,  supplies,  and  services. 

d.  Soft  metric.  The  mathematical 
conversion  of  inch-pound  measurements 
to  metric  equivalents  in  specifications, 
standards,  supplies,  and  services.  The 
physical  dimensions  are  not  changed. 

e.  Dual  dimension.  The  use  of  both 
inch-pound  and  metric  measurements. 
For  example,  an  item  is  designed, 
produced,  and  described  in  inch-pound 
values  with  soft  metric  values  also 
shown  for  information  or  comparison 
purposes. 


f.  Hybrid  systems.  The  use  of  both 
inch-pound  and  hard  metric  values  in 
specifications,  standards,  supplies,  and 
services;  e.g.,  an  engine  with  internal 
parts  in  metric  dimensions  and  external 
fittings  or  attachments  in  inch-pound 
dimensions. 

5.  Policies:  a.  VA  will  implement  the 
metric  system  in  a  manner  and  on  a 
schedule  consistent  with  the  Act. 

b.  VA  will  support  Federal  transition 
and  national  conversion  to  the  metric 
system  through  participation  on  the 
Interagency  Council  on  Metric  Policy 
and  on  Government/industry 
subcommittees,  working  panels,  and 
groups. 

c.  Administration  Heads,  Assistant 
Secretaries,  Other  Key  Officials,  and 
Field  Facility  Directors  will  use  the 
metric  system  in  procurements,  grants, 
and  other  business-related  activities 
consistent  with  security,  operational, 
economic,  technical,  logistical,  training, 
and  safety  requirements. 

d.  Administration  Heads,  Assistant 
Secretaries,  Other  Key  Officials,  and 
Field  Facility  Directors  shall  establish 
an  active  process  for  policy  level  review 
of  any  decision  not  to  use  metric 
measurement  units. 

e.  VA  will  encourage  industry  in  the 
change  to  the  metric  system  by 
acquiring  commercially  available  metric 
products  and  services  that  meet  the 
functional  requirements  of  VA  and  its 
customers,  so  long  as  competition  is 
maintained.  Effective  immediately,  as  a 
minimum,  the  following  statement  is  to 
be  included  in  all  procurements  that 
identify  measurements  in  their  < 
requirements: 

"Metric  Products.  Products 
manufactured  to  metric  dimensions  will 
be  considered  on  an  equal  basis  with 
those  manufactured  using^  inch-pound 
units,  providing  they  fall  within  the 
tolerances  specified  using  conversion 
tables  contained  in  the  latest  revision  of 
Federal  Standard  No.  376,  and  all  other 
requirements  of  this  document  are  met. 

If  a  product  is  manufactured  to  metric 
dimensions  and  those  dimensions 
exceed  the  tolerances  specified  in  the 
inch-pound  units,  a  request  should  be 
made  to  the  contracting  officer  to 
determine  if  the  product  is  acceptable. 

The  contracting  officer,  in  concert 
with  the  COTR,  will  accept  or  reject  the 
product." 

f.  VA  specifications  and  standards 
will  be  developed  in  metric  when  metric 
is  the  accepted  industry  system. 
Commercially  developed  metric 
specifications  and  internationally  or 
domestically  developed  voluntary 
standards  using  metric  will  be  adopted 
whenever  possible.  When  metric  is  not 
the  predominate  system  used  by 


suppliers,  VA  will  convert  or  use  hybrid, 
or  dual  dimensions  during  transition.  As 
soon  as  practical  VA  expects  soft,  dual, 
and  hybrid  English-metric 
measurements  to  be  replaced  with  hard 
metric  measurements. 

g.  Existing  specifications  or  standards 
in  inch-pound  units  are  to  be  converted 
as  soon  as  possible,  but  no  later  than  the 
end  of  its  next  review  cycle  or  when 
they  are  updated  under  normal 
conditions. 

h.  The  measurement  units  in  which  a 
system  is  originally  designed  may  be 
retained  for  the  life  of  that  system, 
unless  conversion  is  necessary  or 
advantageous. 

i.  Bulk  (loose,  unpackaged)  materials 
normally  will  be  specified  and  accepted 
in  metric  units.  Measuring  devices,  shop, 
and  laboratory  equipment  should  be 
procured  in  metric  or  dual  units  when 
possible. 

j.  Proposals  for  grants,  cooperative 
agreements,  interagency  agreements, 
and  contracts  submitted  after  September 
1992  are  required  to  use  the  metric 
system  of  weights  and  measures. 
Likewise,  reports,  publications,  and 
communications  regarding  proposals 
will  be  required  to  use  metric. 

k.  Metric  conversion  costs  will  be 
handled  in  VA  as  normal  operating 
expenses  rather  than  as  special  one-time 
costs.  However,  these  costs  are  to  be 
identified  to  the  extent  practicable.  This 
includes  the  cost  of  metric  aids,  tools, 
equipment,  and  training.  Significant  cost 
savings  resulting  from  metric  conversion 
also  should  be  identified  to  the  extent 
practical. 

1.  The  Deputy  Assistant  Secretary  for 
Facilities  (08)  will  be  responsible  for  . 
approving  exemptions  for  new 
construction  and  renovation  projets,  in 
part  or  total,  from  the  conversion  to  the 
metric  system  of  measurements. 

m.  The  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(90)  will  be  responsible  for  approving 
exemptions  for  all  categories  of  items 
(except  new  construction  and 
renovation  project)  and  services  that 
require  conversion  to  the  metric  system 
of  measurement. 

n.  VA  will  establish  training  plans  and 
practices  that  increase  employee 
awareness  and  understanding  of  metric 
system  conversion. 

o.  New  VA  Federal  Supply  Schedule 
contracts  shall  encourage  industry  to 
provide  products  made  to  metric 
dimensions. 

p.  The  American  Federation  of 
Government  Employees,  National  VA 
Council,  informed  VA  that  this  circular 
and  the  attached  Metric  Transition  Plan 
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and  Policy  shall  be  an  appropriate 
subject  for  local  bargaining. 

6.  Interagency  Coordination: 
Interagency  coordination  of  metrication 
activity  within  the  United  States  is  the 
function  of  the  following  organizations: 

a.  Interagency  Council  on  Metric 
Policy  (ICMP).  The  ICMP  provides  for 
high-level  coordination  of  metric  policy 
between  Federal  agencies.  The  Office  of 
the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(92A)  represents  VA  on  this  committee. 

b.  ICMP  Metrication  Operating 
Committee  (MOC).  The  MOC 
coordinates  appropriate  interagency 
metrication  activities  and  is  composed 
of  Federal  agency  metric  coordinators. 
The  MOC  undertakes  tasks  assigned  by 
the  ICMP.  The  Office  of  the  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management  (92A)  represents 
VA  on  this  committee. 

c.  MOC  Functional  Area 
Subcommittees!  Subcommittees  are 
formed  by  the  MOC  to  coordinate  in 
specific  functional  areas  and  to  keep 
Department  officials  informed  of  metric 
progress  being  made  by  industry  in 
those  functional  areas  as  it  affects 
Federal  activities.  MOC  subcommittees 
exist  in  such  functional  areas  as  health  - 
care,  construction,  procurement  and 
supply,  transportation,  and  consumer 
affairs.  VA  is  represented  on  the 
subcommittees  by  individuals  from 
offices  of  Administrations.  Assistant 
Secretaries,  and  Other  Key  Officials 
having  direct  interest  in  their  activities. 
VA  chairs  the  MOC  Kealth  Care 
Subcommittee. 

7.  Coordination  with  the  Private 
Sector:  Because  the  private  sector  has 
an  essential  role  in  the  transition  to  the 
use  of  metric  measurements,  its  needs 
and  capabilities  must  be  considered 
along  with  those  of  the  Federal 
Government.  The  American  National 
Metric  Council  (ANMC)  and  the  U.S. 
Metric  Association  (USMA) 
traditionally  have  been  regarded  as  the 
principal  lepresentatives  of  private 
sector  metric  interests,  plans,  and 
conversion  actions.  Federal  agencies, 
including  VA.  work  closely  with  the 
USMA  and  A.N'MC  to  aid  in  exchanging 
ideas,  plans,  and  methods  needed  to 
fulfill  the  intent  of  the  Act.  Coordination 
with  other  private  sector  organizations 
involved  in  metrication  activities  may 
be  beneficial. 

8.  Responsibilities:  a.  The  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management  (90)  is  designated 
the  Metric  Executive  and  will: 

(1)  Ensure  VA's  implementation  of  the 
Act. 

|2)  Represent  VA  on  the  ICMP. 


(3)  Establish  VA  policy  for  use  of  the 
metric  system  of  measurement,  and 
approve  or  disapprove  deviations  from 
that  policy. 

(4)  Ensure  appropriate  VA  office 
representation  on  MOC  subcommittees. 

(5)  Appoint  VA  Metric  Coordinator  to 
serve  on  the  MOC. 

(6)  Appoint  a  person  to  chair  the  VA 
Metric  Task  Group. 

(7)  Review  and  approve  requests  for 
exemption  or  delay  in  implementing 
metric  usage  within  VA,  except  for  new 
construction  and  reiiovation  projects. 

(8)  Ensure  that  data  on  VAs 
metrication  process  and  problems 
encountered  are  collected  annually  to 
meet  reporting  requirements  in  the  Act 
and  imposed  by  the  Secretary. 

b.  The  VA  Metric  Task  Group  will 
formulate  metric  policy  for  the  approval 
of  the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
190). 

c.  The  Deputy  Assistant  Secretary  for 
Personnel  and  Labor  Relations  (05)  will 
identify  and  coordinate  appropriate 
metrication  training  programs  for  VA 
employees. 

d.  The  Office  of  the  Assistant 
Secretary  for  Public  and 
Inlergovemmenfal  Affairs  (002)  will 
provide  advice  and  guidance  for  the 
preparation  and  production  of  all 
publications  and  audiovisuals  proposed 
by  VA  services,  Administrations, 
Assistant  Secretaries,  and  other  key 
offices,  to  inform  other  Federal  agencies 
or  the  public  of  new  uses  of  the  metric 
system  in  VA  programs.  The  Office  of 
the  Assistant  Secretary  for  Public  and 
Intergovernmental  Affairs  (002)  should 
be  included  as  a  concurring  element  for 
the  final  text  of  any  externally  directed 
communication  materials. 

e.  The  Assistant  Secretary  for  Finance 
and  Information  Resources  Management 
(004)  will  include,  in  annual  budget 
submissions  to  the  Congress,  VA's 
progress  report  in  implementing  the 
metric  system,  as  required  by  the  Act. 

f.  Administration  Heads.  Assistant 
Secretaries,  Other  Key  Officials,  and 
Field  Facility  Directors  will: 

(1)  Designate  an  organizational 
element  to  monitor  metric  conversion 
activities  for  which  they  are  responsible. 

(2)  Appoint  an  individual  as  their 
metric  coordinator. 

(3)  Develop  metric  guidelines 
applicable  to  their  specific  mission  and 
responsibility.  Guidelines  will  be 
consistent  with  this  circular  and 
interpretations  developed  by  the  VA 
Metric  Task  Group  (see  paragraph  10b). 

in  addition,  field  directors  or 
personnel  officers  shall  provide  local 
presidents  with  a  copy  of  this  circular, 
upon  their  request.  Lpcal. bargaining 


shall  take  place  prior  to  any 
implementation  on  the  circular  at  the 
facility. 

9.  Reporting:  a.  Field  facility  directors 
shall  submit  their  reports  to  the 
appropriate  administration  head. 
Administration  heads.  Assistant 
Secretaries,  and  Other  Key  Officials 
shall  submit  to  the  Office  of  Acquisition 
and  Materiel  Management  (90),  by 
November  1  of  each  year,  a  report  for 
the  past  fiscal  year  including: 

(1)  Significant  metric  information, 
milestones,  or  accomplishments. 

(2)  Significant  problems  encountered 
in  metric  conversion. 

(3)  Any  recommendations  regarding 
VA  metric  program  policy  or  activities, 
including  actions  planned  for  the  current 
fiscal  year  to  further  implement  the 
metric  system. 

(4)  Other  relevant  information  (e.g.. 
see  paragraph  5.j.). 

b.  The  VA  Metric  Coordinator  shall 
consolidate  the  above  reports  into  an 
annual  VA  Metric  Report.  This  report 
shall  be  submitted  for  approval  to  the 
Office  of  the  Deputy  Assistant  Secretary 
for  Acquisition  and  Materiel 
Management  (90)  by  December  1  of  each 
year.  The  Office  of  the  Assistant 
Secretary  for  Acquisition  and  Facilities 
(005)  shall  present  the  final  report  to  the 
Secretary  (00).  by  January  1  of  each 
year,  for  submission  to  Congress  as  part 
of  VA's  annual  budget. 

c.  The  reporting  shall  cease  in  the 
year  after  full  implementation  of  the' 
metric  system  by  VA. 

10.  Program  Operation:  a.  The  VA 
metric  program  will  be  operated  through 
a  Metric  Task  Group,  chaired  by  the  VA 
member  of  the  Interagency  Council  on 
Metric  Policy,  and  shall  include  a  Metric 
Coordinator  from  the  affected 
Administration  Heads,  Assistant 
Secretaries,  and  Other  Key  Officials. 
General  guidance  for  the  VA  Metric 
Task  Group  will  be  provided  by  the 
Office  of  the  Deputy  Assistant  Secretary 
for  Acquisition  and  Materiel 
Management  (90),  as  necessary. 

b.  The  VA  Metric  Task  Group  will 
assist  in  achieving  a  uniform  and 
coordinated  approach  to  implementing 
the  requirements  of  the  Act.  Guidelines 
and  interpretations  will  be  developed  by 
the  group. 

11.  Implementing  Actions: 
Administration  Heads,  Assistant 
Secretaries,  Other  Key  Officials,  and 
Field  Facility  Directors,  in  coordination 
with  appropriate  officials,  shall  initiate 
all  actions  necessary  to  implement  this 
circular. 

12.  Rescission:  This  circular  expires 
July  1. 1993. 
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Attachment  A. — Metric  Transition  Plan 

Introduction 

Section  5164  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  (Pub.  L. 
100-418)  designates  the  metric  system  of 
measurement  as  the  preferred  system  of 
weights  and  measures  for  United  States 
trade  and  commerce.  It  requires  that: 

*  *  '  each  Fejderal  agency,  by  a  date 
cerlain  and  to  tlie  extent  economically 
feasible  by  the  ^nd  of  Fiscal  Year  1992.  use 
ihe  metric  system  of  measurement  in  its 
procurements,  grants,  ajid  other  business- 
related  ac'.iviiiefe,  except  to  the  extent  that 
such  use  is  impractical  or  is  likely  to  cause 
significant  inefficiencies  or  loss  of  markets  to 
United  States  firms,  '  *  • 

The  law  also  requires  each  agency  to 
issue  implementing  guidelines  and  to 
report  annually  to  Congress  on  actions 
taken  or  planned  to  implement  the 
metric  system.  A  new  Department  of 
Veterans  Affairs  (VA)  circular  provides 
the  implementing  guidelines  required  by 
the  law. 

This  plan  describes  a  comprehensive 
and  integrated  program  to  comply  with 
Section  5164  of  the  Act  and' the  VA 
circular.  The  plan  is  intended  as  a 
practical  approach  to  metric  transition 
that  is  consistent  with  our  role  as  a 
Government  business  manager. 

Many  of  the  transition  tasks  to  be 
accomplished  under  this  plan  will,  as 
they  progress,  make  it  easier  to  acquire 
metric  supplies  and  services. 
Recognizing  our  dependence  upon  the 
transition  efforts  of  our  suppliers,  our 
actions  will  be  closely  coordinated  with 
the  private  sector  and  should  act  as  a 
stimulant  to  irklustries  to  increase  their 
competitiveness  in  the  world's  metric 
marketplace.  This  plan  sets  forth  our 
overall  strategy  for  metrication,  defines 
general  requirements  and  procedures  for 
transition  efforts,  and  details  the  tasks 
to  be  accomplished  by  designated  VA 
organizations.  Each  task  description 
includes  a  badcground  section  on 
current  status  and  needs,  a  list  of 
required  actions,  goals  (milestones],  and 
responsibility  assignments.  The  plan 
will  be  dynamic  in  that  it  will  be 
updated  periodically  to  redefine  the 
tasks  when  needed,  add  actions  and 
goals,  and  to  include  new  tasks  as 
necessitated  by  the  transition  activities 
of  other  agencies  or  the  private  sector. 

Metrication  Strategy 

VA  has  supported  use  of  the  metric 
system  of  measurement  in  its  programs 
since  the  passage  of  the  Metric 
Conversion  Act  of  1975.  Because  of  the 
voluntary  transition  efforts  emphasis  in 
the  original  Act  our  actions  were 
primarily  limited  to  monitoring  industry 
and  procuring  metric  pr(^ducts  meeting 


our  needs  if  and  when  they  became 
available.  The  move  to  the  metric 
system  by  virtually  all  other  countries 
makes  it  inevitable  that  the  United 
States  (U.S.)  become  a  metric-based 
nation.  The  metric  system,  specifically 
the  International  System  of  Units  (or  SI 
from  the  French  "Le  Sysfeme 
International  de'Unites"),  is  inherently 
simpler  to  use  than  the  inch-pound 
system  (often  referred  to  as  the  English 
system).  The  potential  benefits  to  the 
U.S.  of  using  metric  have  become  more 
and  more  apparent.  The  U.S.  must 
operate  in  a  global  and  increasingly 
metric  marketplace.  Regional  economic 
blocks  of  metric  countries  may  restrict 
the  acceptance  of  nonmefric  products.  A 
new  trade  agreement  with  metric 
Canada  will  expand  the  number  of 
potential  customers.  Our  technical 
leadership  is  being  challenged  by  many 
countries  throughout  the  world. 
Domestic  firms  wishing  to  meet  their 
international  customers'  desires  or 
requirements  will  need  to  change  to 
metric  or  produce  their  items  in  foreign 
plants. 

The  new  national  policy  on  metric 
usage  necessitates  a  significant 
broadening  of  the  scope  of  our  transition 
efforts.  All  procurements,  grants,  and 
business-related  activities  are  now 
affected.  VA's  efforts  will  be  fully 
integrated  with  the  efforts  of  the  entire 
Government.  In  fact,  because  of  our 
many  responsibilities  as  a  Government 
business  manager,  it  is  incumbent  on 
VA  to  take  a  major  role  in  metric 
transition.  We  must  complete  our 
transition  by  the  end  of  Fiscal  Year  1992. 
Therefore,  rather  than  each  VA 
component  implementing  metric  policy 
according  to  its  particular  needs  and 
resources,  an  integrated  approach  is 
necessary. 

Our  basic  strategy  will  be  to  require 
maximum  practical  use  of  the  metric 
system  in  those  medical  devices  and 
supplies  where  VA  is  the  Federal 
procurement  manager  and  work  with 
our  suppliers  of  other  products  and 
services  to  strongly  encourage  their 
transition  to  predominate  metric  usage. 
This  policy  will  encourage  our  suppliers 
to  adopt  the  metric  system  if  they  have 
not  already  done  so.  The  Office  of 
Acquisition  and  Materiel  Mangement 
(90)  has  included  the  soft  metfic 
conversion  (i.e..  inch-pound  to  metric 
equivalent)  or  a  statement  that  indicates 
a  product  made  to  an  equivalerit  metric 
measurement  would  be  acceptable  in  its 
X-series  specifications  and  Commercial 
Item  Descriptions. 

The  tasks  defined  in  this  plan  address 
metric  transition  issues  affecting  all  VA. 
Successful  completion  of  the  tasks  will  . 
facilitate  VA's  transition  to  the  metric 


system.  The  use  of  a  mangement 
information  system,  regular  reviews  and 
periodic  reports,  and  a  well  planned 
public  affairs  program  will  enable  us  to 
define  objectives  and  track 
accomplishments  while  obtaining 
needed  support  by  keeping  VA 
personnel  and  the  public  aware  of  what 
we  are  doing  and  where  we  are  going. 

The  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(90)  is  responsible  for  managing  the 
implementation  of  this  plan.  A 
representative  from  the  Office  of  the 
Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(92A)  is  the  VA  member  on  the 
Interagency  Council  on  Metric  Policy, 
the  Metric  Operating  Committee,  and 
also  serves  as  the  VA  Metric 
Coordinator. 

A  VA  Metric- Task  Group  will  be 
formed  to  review,  coordinate,  and  assist 
in  VA's  metric  transition  efforts.  The  VA 
Metric  Coordinator  will  be  designated  to 
initially  chair  the  task  group.  An  Office 
of  Primary  Responsibility  (OPR)  will  be 
designated  for  each  task.  Supporting  the 
OPR  will  be  other  components,  i.e.,'^^*^ 
Offices  of  Collateral  Responsibility 
(OCR),  having  adequate  authority  and 
expertise  for  the  actions  needed.  Ad  hoc 
panels  and  groups  may  be  established 
by  an  OPR.  as  needed. 

The  VA  Metric  Task  Group  will, 
based  on  its  review  of  the  task  plans, 
propose  measurable  VA-wide  objectives 
and  target  dates.  The  proposed 
objectives  and  dates  will  be  coordinated 
with  the  Central  Office  Administrations, 
Assistant  Secretaries,  Other  Key 
Officials,  and  forwarded  by  the  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management  (90)  to  the 
Secretary  (00)  in  a  status  report. 
Significant  progress  must  be  made  under 
the  tasks  before  firm  target  dates  can  be 
determined.  Additionally,  our  transition 
is  dependent  to  an  extent  on  the  ^ 

transition  efforts  of  other  agencies  and 
the  private  sector.  The  dates  must  be 
coordinated  with  other  agencies  even  if 
the  same  date  is  not  used  by  all 
agencies.  The  VA  Metric  Task  Group 
will  recommend  a  date  or,  if  not  possible 
at  that  time,  identify  when  the  date  can 
be  established.  Once  the  date  has  been 
established,  appropriate  changes  will  be 
made  to  existing  policies,  directives,  and 
procedures  to  reduce  or  eliminate 
barriers  to  use  of  the  metric  system. 

General  Requirements  and  Procedures 

The  general  metric  transition 
initiatives  and  efforts  needed  to  comply 
with  the  Act  are  addressed  in  the  next 
section  as  tasks.  Each  task  description 
includes  major  milestones  or  goals. 
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Unless  otherwise  indicated,  each  OPR 
will  prepare  a  task  plan  detailing 
specific  efforts,  approaches  to  preparing 
any  required  long-term  plans,  initiation 
and  completion  milestones,  task  group 
participants  that  may  include  other 
Government  and  non-Govemaient 
organizations  to  be  involved,  and 
methods  to  measure  accomplishments. 

The  task  plans  will  be  submitted 
through  the  VA  Metric  Task  Group  to 
the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(90)  for  approval.  The  task  descriptions 
will  be  updated  to  include  the  major 
goals  cited  in  the  approved  task  plans. 

Tasks  will  be  added,  revised,  or 
closed  by  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90),  as  recommended  by 
the  VA  Metric  Task  Group.  Minor 
revisions  to  the  approved  task  plans 
may  be  authorized  by  the  VA  Metric 
Task  Group.  The  VA  Metric  Task  Group 
will  review  the  progress  under  each  task 
quarterly,  or  more  often  when 
necessary.  Each  VA  Metric  Task  Group 
member  will  adequately  support  the 
metric  program  within  their 
organization. 

The  Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90)  will  provide 
management  support  to  the  VA  Metric 
Task  Group  as  detailed  under  Task  1. 
OPRs  will  provide  brief  quarterly 
progress  reports  in  memorandum  format 
to  the  Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90).  The  annual  report  to 
the  Congress  will  be  reviewed  by  the 
Office  of  the  Assistant  Secretary  for 
Acquisition  and  Facilities  (005)  based  on 
input  from  the  steering  group  and  OPRs. 
The  report  will  be  prepared  by  the  VA 
Metric  Task  Group  and  approved  by  the 
Secretary  (00). 

Most  of  the  tasks  will  require  close 
cooperation  with  other  agencies  and  the 
private  sector.  Recognizing  that 
transition  is  inevitable,  it  is  imperative 
that  actions  be  planned  and  executed  to 
ensure  that  the  transition  is  as  efficient 
and  economical  as  possible. 

A  common  requirement  under  all 
tasks  will  be  the  identification  and 
elimination  of  barriers  to  the 
procurement  or  use  of  metric  products. 
Recommendations  for  change  will  be 
submitted  to  the  VA  Metric  Task  Group 
(via  the  Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90))  for  review  and 
concurrence,  after  which  the  OPR  will 
forward  the  recommendations  to  the 
cognizant  organization  for  appropriate 
action.  The  OPR  will  inform  the  Office 
of  the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 


(90)  if  any  approved  recommendation  is 
not  being  implemented  expeditiously. 

Responsibilities 

The  Office  of  the  Assistant  Secretary 
for  Acquisition  and  Facilities  (005)  will 
ensure  VA's  implementation  of  the 
amended  metric  conversion  act 

"Die  Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90)  will: 

1.  Provide  representation  on  the  ICMP. 

2.  Establish  VA  policy  for  use  of  the 
metric  system  of  measurement  and 
approve  or  disapprove  deviations  from 
that  policy. 

3.  Ensure  appropriate  VA  office 
representation  on  the  MOC 
subcommittees. 

4.  Provide  VA  representation  on  the 
MOC.  The  representative  will  also  serve 
as  the  VA  Metric  Coordinator. 

5.  Provide  a  person  to  chair  the  VA 
Metric  Task  Group. 

The  VA  Metric  Task  Group  will 
formulate  metric  policy  for  approval  by 
the  Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90). 

The  Office  of  the  Deputy  Assistant 
Secretary  for  Personnel  and  Labor 
Relations  (05)  will: 

1.  Identify  and  coordinate  appropriate 
metric-related  training  programs  for  VA 
employees. 

2.  Devise  and  implement  economical, 
effective  means  for  informing  VA 
employees  of  new  uses  of  the  metric 
system  within  the  Department,  and  for 
increasing  employee  understanding  of 
the  metric  system  of  measurement 

The  Office  of  the  Assistant  Secretary 
for  Public  and  Intergovernmental  Affairs 
(002)  will  provide  advice  and  guidance 
for  the  preparation  and  production  of  all 
publications  and  audiovisuals  proposed 
by  VA  services.  Administrations, 
Assistant  Secretaries,  and  Other  Key 
Officials,  to  inform  other  Federal 
agencies  or  the  public  of  new  uses  of  the 
metric  system  in  VA  programs.  The 
Office  of  the  Assistant  Secretary  for 
Public  and  L^tergovemmental  Affairs 
(002)  should  be  included  as  a  concurring 
element  for  the  final  text  of  any 
externally  directed  communications 
materials. 

The  Office  of  the  Assistant  Secretary 
for  Finance  and  Information  Resources 
Management  (004)  will  include,  in 
annual  budget  submissions  to  the 
Congress,  a  report  on  VA's  progress  in 
implementing  the  metric  system 
pursuant  to  section  12  of  Public  Law 
100-418  (see  paragraph  9). 

Applicable  Administration  Heads, 
Assistant  Secretaries,  Other  Key 
Officials,  and  Field  Facility  Directors 
will: 


1.  Designate  an  organizational 
element  to  monitor  metric  conversion 
activities  for  which  they  are  responsible. 

2.  Appoint  an  individual  as  their 
metric  coordinator. 

3.  Develop  metric  guidelines 
applicable  to  tljeir  specific  mission  and 
responsibility.  Guidelines  will  be 
consistent  with  this  circular  and  ' 
guidelines  and  interpretations 
developed  by  the  VA  Metric  Task  Group 
(see  paragraph  10b  of  the  circular). 

Tasks 

Task  1:  Transition  Management 

Background:  Implementation  of  this 
plan  will  require  the  involvement  of 
organizations  throughout  VA.  The 
various  tasks  must  be  integrated  and 
activities  closely  monitored.  An  annual 
report  to  the  Congress  is  required.  A 
central  source  of  information  is  needed 
to  avoid  duplicate  efforts. 

Action  Required:  1.  Provide 
management  support  to  the  VA  Metric 
Task  Group. 

2.  Assist  OPRs. 

3.  Maintain  a  reference  library  of 
metric  transition,  Government 
publications,  tmd  related  items. 

4.  Prepare  necessary  reports. 

5.  Create  and  operate  a  management 
information  system  to  monitor  and 
report  on  all  tasks. 

6.  Provide  a  point  of  contact  for 
external  organizations. 

7.  Coordinate  the  receipt  of  all 
correspondence  from  the  task  groups  for 
the  VA  Metric  Task  Group. 

8.  Establish  dates  to  begin  and 
complete  all  tasks  and  goals. 

Goals:  1.  Activate  VA  Metric  Task 
Group. 

2.  Issue  VA  circular. 

3.  Issue  tasks. 
Responsibility:  OPR — Deputy 

Assistant  Secretary  for  Acquisition  and 
Materiel  Management  (90) 

OCR— Office  of  the  General  Counsel 
(02) 

VA  Metric  Task  Group 

Task  2.  Education  and  Training 

Background:  Because  the  law  requires 
agencies  to  use  the  metric  system  in 
procurements,  grants,  and  other 
business-related  activities,  a 
comprehensive  program  to  educate 
personnel  throughout  the  Department  is 
needed.  Personnel  who  are  required  to 
use  metric  will  receive  specific  training, 
as  required.  Rather  than  have  each 
component  or  subordinate  organization 
develop  education  courses,  a  common 
needs  package  can  be  developed  and 
used  by  all  appropriate  program  areas. 
Metric  traimng  courses  available  from 
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interagency  or  the  private  sector  should 
be  considered.  It  may  also  be 
appropriate  to  provide  brochures  and 
briefings  to  all  personnel  explaining  the 
metric  system  and  why  and  how  VA  is 
going  to  use  it. 

Action  Required:  1.  Develop  and 
implement  a  comprehensive  metric 
education  program,  including 
information  materials  and  brieHngs  for 
VA  personnel. 

.  2.  Work  with  services  to  identify 
specific  metric  education  requirements 
for  skill  traihing  programs. 

3.  Identify  metric  training  courses  that 
may  assist  VA  personnel  in  the 
transition  to  the  metric  measuring 
system. 

4.  Establish  dates  to  begin  and 
complete  all  tasks  and  goals. 

'     Goals:  1.  Submit  task  plan  to  the  VA 
Metric  Task  Group. 

2.  Other  goals  as  identified  in  the  task 
plan. 

Responsibility:  OPR— Office  of  the 
Deputy  Assistant  Secretary  for 
Personnel  and  Labor  Relations  (05). 

OCR — To  be  determined  if  or  when 
required. 

Task  3.  Specifications,  Standards,  and 
Grants 

Background:  Specifications  and 
standards  currently  used  by  VA  may  be 
inch-pound,  metric,  or  nonmeasurement- 
sensitive.  Formal  product  descriptions 
(such  as  VA  X-series  specifications  and 
Commercial  Item  Descriptions)  prepared 
by  VA  include  either  the  soft  metric 
conversion  (i.e.,  inch-pound  to  metric 
equivalent)  or  a  paragraph  that  indicates 
a  product  made  to  an  equivalent  metric 
measurement  would  be  acceptable. 
Priority  should  be  given  to  the 
identification  and  conversion  of 
measurement-sensitive  documents  to 
metric.  Ideally,  the  new  documents 
should  be  hard  metric  rather  than  just 
the  soft  conversion.  The  hard  metric     - 
measurement  should  be  included  in 
purchase  descriptions,  such  as  VA 
prepared  specifications,  Commecial  Item 
Descriptions,  locally  used  purchase 
descriptions,  documents  prepared  by  the 
Office  of  the  Deputy  Assistant  Secretary 
for  Facilities  (08),  and  product 
descriptions  for  local  procurement  by 
medical  center  activities,  regional 
offices,  and  independent  outpatient 
clinics.  However,  because  VA  acquires 
supplies  and  services  commercially,  it 
may  be  appropriate  to  soft  convert  dual 
inch-poimd/metric  measurements,  or 
include  a  statement  that  will  accept 
metric  products  meeting  the 
procurement  requirements.  The 
transition  to  metric  should  be  used  as  an 
opportunity  to  adopt  commercial  metric 
standards  in  Ueu  of  preparing  new 


documents,  avoid  the  proliferation  of 
part  sizes,  and  combine  similar 
documents  whenever  possible. 

Grants  are  used  by  VA  for  various 
purposes  such  as  research,  development, 
and  education,  and  should  also  include 
requirements  for  hard  metric 
measurements,  the  soft  conversion,  or 
use  a  statement  that  would  accept  a 
metric  measurement  in  producing  the 
product  or  report. 

Action  Required:  1.  Identify 
measurement-sensitive  documents  with 
the  potential  for  conversion  to  metric. 

2.  Establish  projects  to  convert  the 
documents  as  quickly  as  possible. 

3.  Identify  any  potential  barriers  that 
would  prohibit  conversion  to  metric. 

4.  Develop  a  reporting  media  that 
would  monitor  progress. 

5.  Establish  dates  to  begin  and 
complete  all  tasks  and  goals. 

Goals:  1.  Submit  task  plan  to  the  VA 
Metric  Task  Group. 

2.  Other  goals  as  identified  in  the  task 
plan. 

Responsibility:  OPR— Office  of  the 
Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(90) 

OCR— Office  of  the  Assistant 
Secretary  for  Finance  and  Information 
Resources  Management  (004) 

Office  of  the  Deputy  Assistant 
Secretary  for  Facilities  (08) 

Veterans  Canteen  Service  (VCS) 

Office  of  the  National  Cemetery 
System  (40) 

Office  of  the  General  Counsel  (02) 

Task  4.  Construction 

Background:  Construction 
measurements  in  the  U.S.  are  made 
almost  totally  in  inch-pounds.  The  long 
life  of  buildings,  dams,  factories,  etc., 
means  that  inch-pound  repair  parts  may 
be  needed  for  decades  after  transition.    ' 
On  the  other  hand,  as  products  to  be 
installed  i'n  buildings  transition  to 
metric,  the  construction  industry  will 
have  to  accommodate  them.  The 
commercial  construction  sector  already 
has  experience  adapting  to  metric  in  the 
design  and  construction  of  projects 
oversees.  The  export  of  metric  building 
materials  by  U.S.  companies  is  very 
limited,  but  growing.  To  satisfy  the 
requirements  of  the  law,  VA  must  work 
closely  with  the  MOC  construction 
subcommittee  and,  in  turn,  with  the 
construction  industry  in  the 
development  of  short-  and  long-range 
transition  plans. 

Action  Required:  1.  Establish  a  VA 
metric  transition  working  group 
responsible  for  developing, 
implementing,  and  monitoring  plans  in 
coordination  with  the  MOC 
Construction  Subcommittee. 


2.  Establish  dates  to  begin  and 
complete  all  tasks  and  goals. 

Goals:  1.  Submit  task  plan  to  the  VA 
Metric  Task  Group. 

2.  Other  goals  as  identified  in  the  task 
plan. 

Responsibility.  OPR— Office  of  the 
Deputy  Assistant  Secretary  for  Facilities 
(08) 

OCR — Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90) 

External — ICMP  Construction 
Subcommittee 

Task  5.  Small  Businesses 

Background:  The  amended  metric 
conversion  act  specifies  that  the  Federal 
Government  has  a  responsibility  to 
develop  procedures  and  techniques  to 
assist  industry,  especially  small 
businesses,  as  they  voluntarily  convert 
to  the  metric  system.  VA  must  work 
with  other  Federal  agencies  and  the 
States  to  encourage  essential  small 
businesses'  transition  to  the  metric 
system. 

Action  Required:  1.  Develop, 
implement,  and  monitor  a  plan  to  inform 
small  businesses  of  the  intent  of  the  Act 
and  to  assist  them  in  adopting  the  metric 
system. 

2.  Establish  dates  to  begin  and 
complete  all  tasks  and  goals. 

Goals:  1.  Submit  task  plan  to  the  V.^ 
Metric  Task  Group. 

2.  Other  goals  as  identified  in  the  task 
plan. 

Responsibility.  OPR— Office  of  Small 
and  Disadvantaged  Business  Utilization 
(005SB) 

OCR— Office  of  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs  (002) 

Office  of  the  Assistant  Secretary  for 
Finance  and  Information  Resources 
Management  (004) 

Office  of  the  Assistant  Secretary  for 
Human  Resources  and  Administration 
(006) 

Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90) 

Veterans  Health  Administration  (10/ 
13) 

Task  6.  Internal,  Congressional  and 
Public  Affairs 

Background:  Even  though  Congress 
established  the  metric  system  as  the 
preferred  system  of  measurement,  many 
individu  )ls  lack  interest  in  or  feel 
threatened  by  transition  efforts.  Some 
people  believe  their  businesses  will  be 
hurt  or  their  jobs  put  in  turmoil.  Most 
opposition  is  caused  by  the  lack  of 
understanding  of  the  metric  system  and 
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how  it  will  be  used  in  and  by  the 
Government. 

The  success  of  VA's  metric  transition 
efforts  with  VA  employees  and  the 
private  sector  is  dependent  upon  how 
well  VA  informs  them  of  what  the 
Department  is  doing,  and  why.  This,  in 
turn,  hinges  on  cooperation  among  VA 
Administration  Heads.  Assistant 
Secretaries.  Other  Key  Officials,  and 
Field  Facility  Directors  in  introducing 
use  of  the  metric  system  and  informing 
the  private  sector  of  VA's  intentions  and 
progress. 

Each  VA  Administration,  Assistant 
Secretary,  and  Other  Key  Official  has 
the  responsibility  of  consulting  with  the 
Office  of  the  Assistant  Secretary  for 
Public  and  Intergovernmental  Affairs 
(002)  at  an  early  stage  in  introducing  a 
new  use  of  metric  or  a  new  metric 
program  to  the  private  sector.  At  the 
initial  consultation,  a  program  office 
should  provide  factual,  written 
explanations  of  the  metric  transition 
change;  how  VA  is  introducing  the 
change;  what  it  will  mean  to  client 
agencies,  supplier  businesses,  the 
general  public,  and  VA  employees; 
reference  materials  and  where  to  get 
them;  and  contact  points  for  telephone 
or  written  inquiries. 

The  Office  of  the  Assistant  Secretary 
for  Public  and  Intergovernmental  Affairs 
(002)  will  provide  assistance,  when 
requested,  in  wording  metric  transition 
information  effectively,  shaping  it  for 
internal  or  external  audiences, 
recommending  appropriate  modes  of 
presentation  (news  releases,  posters, 
pamphlets,  speakers,  audiovisuals).  and 
reviewing  proposed  production  of  print 
or  visual  items  and  their  targeted 
distribution 


Action  Required:  Each 
Administration.  Assistant  Secretary, 
and  Other  Key  Official,  with  primary 
responsibility  for  a  task  in  the  transition 
plan,  should  ascertain  if  coordination 
with  the  Office  of  Public  and 
Intergovernmental  Affairs  (002)  is 
necessary,  and  incorporate  concurrence 
procedures  within  the  framework  of 
established  VA  public  and 
congressional  affairs  policy. 

Goals:  Responsible  elements  should 
familiarize  themselves  with  existing 
policies  affecting  external  and  internal 
communications  activities  to  ensure 
compliance  in  the  process  of  developing 
actions  for  program  support. 

Responsibility:  OPR— Office  of  Lhe 
Assistant  Secretary  for  Public  and 
Intergovernmental  Affairs  (002) 

OCR— Office  of  the  Assistant 
Secretary  for  Finance  and  Information 
Resources  Management  (004) 

Office  of  the  Deputy  Assistant 
Secretary  for  Personnel  and  Labor 
Rplations  (05) 

Office  of  the  General  Counsel  (02) 

Office  of  the  Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (90) 

Office  of  Small  and  Disadvantaged 
Business  Utilization  (005SB) 

Task  7.  VA  Metrication  Handbook 

Background:  Acquisition 
organizations  that  procure  metric 
supplies  and  services  will  face  new 
management  challenges  caused  by  the  , 
dhange  in  measurement  units.  Some  VA 
systems  may  mix  metric  and  nonmetric 
units.  The  effective  control  of  interfaces 
among  the  metric  and  nonmetric  pacts 
requires  special  management 
procedures.  Program  offices  must 


determine  how  much  of  the  system  will 
be  hard  metric,  soft  metric,  dual 
English/metric,  hybrid,  or  noiunetric; 
should  exceptions  be  included  in  the 
contract  or  should  each  require  specific 
approval;  what  units  should  be  used  in 
technical  data,  drawings,  reports,  and 
briefings;  and  how  were  sources  of 
metric  parts  identified.  The  lessons 
learned  by  organizations  experienced  in 
the  development  and  acquisition  of 
metric  products  should  be  shared.  The 
creation  of  a' handbook  describing 
potential  metrication  issues  and 
suggested  solutions  will  be  a  valuable 
guide  for  acquisition  offices  and  will 
provide  consistency  in  the  way  they 
approach  metrication.  The  initial 
handbook  content  will  be  provided  by 
the  organization  currently  managing 
metric  program.  Additions  will  then  be 
provided  to  keep  the  handbook  current 

Action  Required:  1.  Develop  a 
metrication  handbook  for  acquisition 
offices  based  on  experiences  of 
organizations  currently  acquiring  metric 
supplies  and  services.  Issue  revisions  to 
the  handbook  as  required. 

2.  Establish  dates  to  begin  and 
complete  all  tasks  and  goals. 

Goals:  1.  Submit  task  plan  to  the  VA 
Metric  Task  Group. 

2.  Other  goals  as  identified  in  the  task 
plan. 

Responsibility:  OPR— Office  of  the 
Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(90). 

OCR— VA  Metric  Task  Group. 

(FR  Doc.  92-13024  Filed  8-24-92;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Setrvice. 

Oil  and  Gas  Leasing;  Custer  Natioftel 
Forest;  Little  Missouri  National 
Grassland:  BIHIngs,  Golden  Valley  and 
Slope  Counties,  ND;  Cedar  River 
National  Grassland:  Sioux  and  Grant 
Counties,  NO;  Grand  River  National 
Grassland:  Corson  and  Perkins 
Counties,  SO;  Custer  National  Forest 
Hardin  County.  SO 

Correction 

In  notice  document  92-14067 
appearing  on  page  26818  in  the  issue  of 
Tuesday,  June  16. 1992,  make  the 
following  correction: 

In  the  second  column,  after  the 
"Dated"  line,  insert  "Curtis  W.  Bates. 
Forest  Supervisor." 

BILLING  CODE  ISOfrOt-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  356 

[Doclcet  Na  81N-0033J 
RIN0905rAA06 

Oral  Health  Care  Drug  Products  for 
Over-the-counter  Human  Use; 
Proposed  Amendment  to  the  Tentative 
Final  Monograph 

Correction      |  j 

In  proposed  rule  document  92-11177 
beginning  on  page  20434  in  the  issue  of 


Wednesday.  May  13, 1992.  make  the 
following  corrections: 

1.  On  page  20434,  in  the  2d  column,  in 
the  3d  complete  paragraph,  in  the  30th 
and  3l8t  lines,  remove  "for  OTC 
antitussive  drug  products  and  to  provide 
an  exemption". 

S356J    [Corrected] 

2.  On  page  20435,  in  the  second 
column,  in  S  356.52(e).  in  the  sixth  line 
from  the  bottom,  insert  "control"  after 
"poison". 

BOXING  CODE  1SO»41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92F^)161] 

Diversey  Corp.;  FHing  of  Food  Additive 
Petition 

Correction 

In  notice  document  92-11129  beginning 
on  page  20494  in  the  issue  of 
Wednesday.  May  13, 1992,  make  the 
following  correction; 

In  the  third  column,  under 
SUPPLEMENTARY  INFORMATION,  in  the 
third  line,  "sec.  4098(b)(5)"  should  read 
"sec.  409(b)(5)"  and  in  the  fifth  line 
"1B245"  should  read  "1B4245". 

BILLING  CODE  150»«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Und  Order  6932 
[AK-932-4214-10;  F-14223] 

Modification  of  Public  Land  Order  No. 
5150,  as  Amended,  for  Selection  of 
Lands  by  the  State  of  Alaska;  AK 

Correction 

In  rule  docimient  92-13983  beginning 
on  page  24985  in  the  issue  of  Friday. 
June  12. 1992,  in  the  heading,  "6932"  was 


omitted  and  should  have  read  as  set 
forth  above. 

BILLING  COOE  1S0S-0M> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Labor-Management  Relations 

Correction 

In  the  correction  published  in  the 
issue  Tuesday.  June  23. 1992,  on  page 
28011.  in  the  third  column,  in  the  fifth 
line  from  the  bottom,  insert  "In  notice 
document  92-14132  beginning  on  page 
27079  in  the  issue  of  before 
"Wednesday". 

BILLING  CODE  1506-Q14> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-25529] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("ACT") 

Correction 

In  notice  document  92-11374 
appearing  on  page  20723,  in  the  issue  of 
Thursday.  May  14, 1992.  the  "Release 
No."  in  the  heading  should  read  as  set 
forth  above. 

BILLING  CODE  ISOS-OI-O 


Thursday 
June  25,  1992 


im- 


part II 


Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services 

Special  Studies  Program;  Notice 
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DEPARTMENT  Of  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Studies  Program 

(CFDA  No.:  84.159J 

action:  Notice  extending  the  closing 
date  for  transmittal  of  applications  for 
new  awards  for  fiscal  year  (FY)  1992— 
Special  Studies  Program      ^ 

DEADUNE  FOR  TRANSMriTAL  OF 
APPUCA-nONS:  On  May  20. 1992,  a  notice 
was  published  that  established  the 


closing  date  for  transmittal  of 
applications  for  two  fiscal  year  1992 
competitions  under  the  Special  Studies 
Program  authorized  pursuant  to  the 
Individuals  with  DisabiUties  Education 
Act  (57  FR  21399).  The  purpose  of  this 
notice  is  to  extend  the  closing  date  for 
transmittal  of  applications.  This  action 
is  taken  as  a  result  of  delays  in  the 
mailing  of  the  application  packages.  The 
closing  date  for  applications  is  extended 
from  June  30. 1992  to  July  15. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Glidewell.  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 


Washington.  DC  20202-2640.  Telephone: 
(202)  732-1099.  Deaf  or  hard  of  hearing 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-600-877-8339 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Program  Authority:  20  U.S.C.  1418. 

Dated  June  19. 1992. 
Robert  R.  Davila. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  92-14911  Filed  6-24-92;  8:45  ami 
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Funding  Priority  for  FY  1993 
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DEPARTMENT  OF  EDUCATION 

Early  Education  Program  for  Children 
with  Disabilities;  Proposed  Funding 
Priorities  for  FY  1993 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Funding 
Priority  for  Fiscal  Year  1993  for  the  Early 
Education  Program  for  Children  With 
Disabilities. 

summary:  The  Secretary  proposes  a 
priority  for  the  Early  Education  Program 
for  Children  with  Disabilities  for  fiscal 
year  1993.  The  Secretar>'  takes  this 
action  to  focus  Federal  financial 
assistance  on  an  identified  national 
need.  The  priority  is  intended  to 
increase  the  availability  of  personnel  to 
provide  early  intervention,  special 
education,  and  related  services  for 
infants,  toddlers,  and  preschool-aged 
children  with  disabilities  and  their 
families. 

DATES:  Comments  must  be  received  on 
or  before  July  27, 1992. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Joseph  Clair.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  4620,  Switzer 
Building,  Washington,  DC  20202-2644. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Clair.  Telephone:  (202)  732-4503. 
Deaf  and  hard  of  hearing  individuals 
may  call  (202)  732-1169  for  TDD 
services. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  program  is  to  support 
project  activities  that  are  designed  (a)  to 
address  the  special  needs  of  children 
with  disabilities,  birth  through  age  eight, 
and  their  families:  and  (b)  to  assist  State 
and  local  entities  in  expanding  and 
improving  programs  and  services  for 
these  children  and  their  families. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  funds,  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from, 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only  this 
priority,  subject  to  meeting  applicable 
rulemaking  requirements. 

This  program  supports  AMERICA 
2000,  the  President's  strategy  for  moving 
the  Nation  toward  the  National 
Education  Goals,  by  assisting  those  with 
disabilities  to  reach  the  high  levels  of 


academic  achievement  called  for  by  the 
National  Education  Goals. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  theTiotice  of 
final  priorities. 

Priority 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Proposed  Priority— Mode!  Early 
Intervention  and  Preschool  Training 
Projects 

Background 

Currently,  States  are  striving  to 
implement  the  Comprehensive  System 
of  Personnel  Development  (CSPD) 
component  of  the  Program  for  Infants 
and  Toddlers  with  Disabilities,  under 
part  H  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  and 
to  provide  improved  services  to 
preschool  children  with  disabilities. 
States  have  a  critical  need  for  training 
models  to  be  used  for  training  personnel 
about  changing  populations  and 
exemplary  practices  in  early  education 
of  children  with  disabilities. 

Absolute  Priority 

This  proposed  priority  supports 
capacity-building  projects  that  develop, 
demonstrate,  evaluate,  and  disseminate 
inservice  training  models  (and 
accompanying  materials)  to  prepare 
early  intervention  and  preschool 
personnel  to  provide,  coordinate,  or 
enhance  early  intervention,  special 
education,  and  related  services  for 
infants,  toddlers,  and  preschoolers  with 
disabilities  and  their  families. 

Project  Design:  Model  projects  must 
provide  training  for  professionals  and 
paraprofessionals  who  are,  or  could  be, 
engaged  in  the  provision  of  services  but 
who  have  not  been  trained  to  serve 
infants,  toddlers,  or  preschoolers  with 
disabilities.  Projects  must  obtain 
agreement  of  existing  infant,  toddler,  or 
preschool  programs  that  will  serve  as 
training  sites.  The  model  may  target 
service  providers  in  the  corporate  or 
private  for-profit  sector  as  well  as  in  the 
public  or  private  not-for-profit  sector. 
The  model  must  be  based  on  a 
conceptual  framework  that  identifies  the 
existing  roles  and  responsibilities  of  the 
individuals  to  be  trained,  the  changes 
required  in  those  roles  to  serve  infants, 
toddlers,  or  preschool  children  with 


disabilities,  and  the  skills  needed  to 
implement  the  new  roles.  The  model 
must  include  the  direct  training  of 
personnel  to  provide,  coordinate,  or 
enhance  early  intervention,  special 
education,  or  related  services  to  those 
infants,  toddlers,  or  preschool  children 
in  appropriate  environments  (which  may 
include  hospital,  home,  com.munity- 
based.  or  center-based  programs). 
Training  procedures  and  materials  must 
address  the  importance  of  coordinating 
early  intervention,  special  education. 
and  related  services  with  other  services 
as  well  as  with  the  family.  In  addition  to 
initial  training,  the  model  must  include 
an  array  of  follow-up  and  support 
activities  that  ensures  that  personnel 
participating  in  the  training  will  master 
skills  and  implement  services  to  meet 
the  needs  of  infants,  toddlers,  and 
preschool  children  with  disabilities. 

Models  must  be  consistent  with 
personnel  standards,  certification,  or 
licensing  requirements  in  the  States 
where  the  projects  are  located.  Projects 
must  collaborate  with  relevant  State 
agencies  responsible  for  the  CSPD  under 
part  H  or  part  B  of  IDEA.  Projects  must 
provide  assurance  that  trainees  will  gain 
credit  from  training  and  that  credit  will 
apply  toward  a  degree,  certification,  / 
licensure,  or  renewal  of  licensure 
through  continuing  education  credits. 

Evaluation:  Projects  must  evaluate  the 
training  model  through  direct 
assessment  of  participant  skills 
immediately  following  the  training  and 
after  returning  to  the  service  setting.  At 
least  some  measures  must  be  based  on 
direct  observation  of  trainees  in  the 
service  setting  using  standardized 
observational  rating  techniques. 

Dissemination:  Projects  must  prepare 
and  deliver  reports  in  accordance  with 
the  following: 

The  Secretary,  if  appropriate,  requires 
recipients  of  all  grants,  contracts,  and 
cooperative  agreements  under  parts  C 
through  G  of  the  Act  to  prepare  reports 
describing  their  procedures,  findings, 
and  other  relevant  information  in  a  form 
that  will  maximize  the  dissemination 
and  use  of  those  procedures,  findings, 
and  information.  The  Secretary  requires 
their  delivery,  as  appropriate,  to  the 
Regional  and  Federal  Resource  Centers, 
the  Clearinghouses,  and  the  Technical 
Assistance  to  Parents  Programs  assisted 
under  parts  C  and  D  of  the  Act  as  well 
as  the  National  Diffusion  Network,  the 
ERIC  Clearinghouse  on  the 
Handicapped  and  Gifted,  and  the  Child 
and  Adolescent  Service  Systems 
Program  under  the  National  Institute  of 
Mental  Health,  appropriate  parent  and 
professional  organizations. 


organizations  representing  individuals 
with  disabilities,  and  such  other 
networks  as  the  Secretary  may 
determine  to  be  appropriate. 

Invitational  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  the  following  invitational 
priority.  However,  under  34  CFR 
75.105{cKl).  an  application  that  meets 
this  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications: 

Projects  that  design  training  models  to 
meet  the  special  needs  of  children  (l) 
who  are  members  of  culturally, 
linguistically,  or  racially  diverse  groups, 
or  (2)  who  have  been  exposed  prenatally 
to  drugs  or  alcohol. 
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Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  action  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  priorities. 


All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the  , 
comment  period  in  room  4092,  Switzer 
Building,  330  C  Street.  SW..  Washington, 
DC,  between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 
Applicable  program  regulations:  34  CFR 
part  309. 

Program  Authority:  20  U.S.C.  1423. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Early  Education  Program  for 
Children  with  Disabihties.  84.024) 

Dated:  June  4. 1992. 
I^mar  Alexander. 
Secretary  of  Education. 
|FR  Doc.  92-14912  Filed  fr-24-92;  8  45  am) 
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DEPARTMENT  OF  EDUCATION 

Independent  Living  Services  for  Older 
Blind  Individuals 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  priority  for  fiscal 
year  1992. 


summary:  The  Secretary  announces  a 
priority  for  fiscal  year  1992  under  the 
program  of  Independent  Living  Services 
for  Older  Blind  Individuals.  The 
Secretary  takes  this  action  to  focus 
Federal  financial  assistance  on  States 
that  do  not  currently  have  projects 
funded  under  this  program.  The  priority 
is  intended  to  increase  the  number  of 
States  participating  in  this  program. 

EFFECTIVE  DATE:  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT. 
Raymond  G.  Melhoff.  U.S.  Department 
of  Education,  400  Maryland  Avenue. 
SW.,  room  3416,  Switzer  Building. 
Washington.  DC  20202-2741.  Telephone: 
(202)  732-1320  (until  June  29)  or  (202) 
205-9320  (after  fune  29).  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  732-1352  for  TDD  services. 

SUPPLEMENTARY  INFORMATION:  Grants 
under  the  program  of  Independent 
Living  Services  for  Older  Blind 
Individuals  are  authorized  by  title  VII. 
part  C.  section  721(a)  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
The  purpose  of  this  program  is  to 
authorize  grants  to  any  designated  State 
unit  providing  independent  living 
services  to  older  blind  individuals. 
These  grants  are  to  support  projects  that 
provide  independent  living  services  for 
older  blind  individuals  to  help  correct 
blindness  or  visual  impairment  or  adjust 
to  blindness  and  live  more 
independently  in  the  home  or 
community.  This  program  supports 
AMERICA  2000.  the  President's  strategy 
for  moving  the  Nation  toward  the 
National  Education  Goals,  by  enhancing 
the  skills  of  older  blind  individuals. 


National  Education  Goal  five  calls  for 
adult  Americans  to  possess  the 
knowledge  and  skills  needed  to  exercise 
the  rights  and  responsibilities  of 
citizenship. 

In  fiscal  year  1991.  the  Department 
funded  projects  in  28  States  to  provide 
independent  living  services  for  older 
blind  individuals.  Grantees  are 
conducting  a  wide  variety  of  programs 
and  addressing  a  broad  range  of  needs. 
Some  projects  have  established 
community  support  networks  of  service 
providers,  which  include  area  agencies 
on  aging  and  vocational  rehabilitation 
agencies.  Several  projects  are 
addressing  the  needs  of  older 
individuals  with  severe  visual 
impairments  by  instituting  statewide, 
locally  managed  equipment  loaii 
programs  and  free  adaptive  device 
servicing  programs.  Other  examples 
include  projects  that  emphasize  mental 
health  issues  of  visually  impaired  senior 
citizens,  development  of  volunteer 
networks,  or  training  consumers  who 
are  blind  to  provide  services  to  other 
clients  under  this  program. 

The  Secretary  is  interested  in 
supporting  projects  in  States  that  do  not 
currently  have  projects  funded  under 
this  program.  This  priority  would 
increase  the  number  of  States  providing 
services  to  older  blind  individuals  under 
this  program. 

On  April  24. 1992  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(57  FR  15204). 

Note:  This  notice  of  final  priority  does  no! 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue  of 
the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority.  12  parties  submitted  comments. 
11  of  which  supported  the  priority  as 
worded.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows.  Technical  and  other 
minor  changes— and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 


Commen/s;  One  commenter  opposed 
the  priority  because  the  commenter 
would  be  unable  to  compete  for  funds. 
The  commenter's  State  currently  • 
receives  funds  under  this  program. 

Discussion:  The  Secretary  believes 
that  the  greatest  benefit  to  older  blind 
individuals  is  to  increase  the  number  of 
States  participating  in  the  program.  This 
position  is  supported  by  the  other  11 
parties  submitting  comments  from 
States  both  participating  and  not 
participating  in  the  program.  These  11 
commenters  encouraged  expansion  of 
the  program  to  non-participating  States. 

Changes:  None. 

Priority 

Under  34  CFR  75.105(c)(3)  and  34  CFR 
367.22,  the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
under  this  competition  only  applications 
that  meet  this  absolute  priority: 

Projects  must  provide  services  to 
older  bhnd  individuals  in  States  that  do 
not  currently  have  projects  funded  under 
this  program. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 

plans  and  actions  for  this  program. 
Applicable  program  regulations:  34 

CFR  part  367. 

Program  Authority:  29  U.S.C.  796f. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.1 77 A.  Independent  Living  Sen  ices 

for  Older  Blind  Individuals) 
Dated:  June  19.  1992. 

Lamar  Alexander, 

Secretary-  of  Education. 

[FR  Doc.  92-14914  Filed  6-24-92:  8:45  ami 
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DEPARTMENT  OF  EDUCAHON 
[CFDA  No.  84.177A] 

Independent  Living  Services  for  Older 
Blind  Individuals;  Notice  inviting 
applications  for  new  awards  for  fiscal 
year (FY) 1992 

Purpose  of  Program:  This  program 
authorizes  grants  that  support  projects 
that  provide  independent  living  services 
for  older  blind  individuals  to  help 
correct  blindness  or  visual  impairment 
or  adjust  to  blindness  and  live  more 
independently  in  the  home  or 
community. 

This  program  supports  AMERICA 
2000,  the  President's  strategy  for  moving 
the  Nation  toward  the  National 
Education  Coals,  by  enhancing  the  skills 
of  older  blind  individuals.  National 
Education  Goal  five  calls  for  adult 
Americans  to  possess  the  knowledge 
and  skills  needed  to  exercise  the  rights 
and  responsibilities  of  citizenship. 


Eligible  Applicants:  Any  designated 
State  unit  that  is  authorized  to  provide 
rehabilitation  services  to  blind 
individuals  is  eligible  for  an  award 
under  this  program. 

Deadline  for  Transmittal  of 
Applications:  July  29, 1992. 

Deadline  for  Intergovernmental 
Review:  September  29, 1992. 

Applications  Available:  June  29, 1992. 

Available  Funds:  $591,000. 

Estimated  Range  of  Awards:  $185,000- 
*  215.000. 

Estimated  A  verage  Size  of  A  ward: 
$200,000. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  77,  79,  80,  81,  82,  85,  and 


86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  367. 

Priority:  The  priority  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

For  Applications  or  Information 
Contact:  Raymond  Melhoff,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3416  Switzer 
Building,  Washington,  DC  20202-2741. 
Telephone:  (202)  732-1320  (until  June  29) 
or  (202)  205-9320  (after  June  29).  Deaf 
and  hearing  impaired  individuals  may 
call  (202)  732-1352  for  TDD  services. 

PiVgram  Authority:  29  U.S.C.  796f. 
Dated:  June  19, 1992. 
Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 

[FR  Doc.  92-14913  Filed  6-24-92;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  690 
RIN  1840-AB56 

Pell  Grant  Program 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  prescribing  those  special 
conditions  under  which  a  special 
calculation  of  a  student's  expected 
family  contribution  is  to  be  made  under 
the  Pell  Grant  Program.  These 
regulations  are  needed  to  implement  the 
provisions  of  the  Department's  of  Labor, 
Health  and  Human  Services,  Education, 
and  Related  Agencies  Appropriation's 
Act,  1992. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT! 

Joyce  R.  Coates.  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW. 
(Regional  Office  Building  3,  room  4318), 
Washington,  DC  20202-5444.  Telephone 
(202)  708-7888.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 

Departments  of  Labor,  Health  and 
Human  Services,  and  Education  and 
Related  Agencies  Appropriations  Act, 
1992  (Pub.  L.  102-170),  signed  by 
President  Bush  on  November  26, 1991, 
makes  changes  to  the  determination  of  a 
student's  expected  family  contribution 
(EFC),  also  called  the  Pell  Grant  Index 
(PGl).  under  the  Pell  Grant  Program  for 
the  1992-93  award  year.  The  above- 
mentioned  appropriations  act  rescinded 
a  finar.cial  aid  administrator's  (FAA's) 
authority  under  section  479A  of  the 
Higher  Education  Act  of  1965.  as 
amended  (HEA).  to  make  individual 
adjustments  based  on  adequate 
documentation  to  a  student's  EFC  under 
the  Pell  Grant  Program.  This  rescission 
applies  only  to  the  Pell  Grant  Program 
and  is  effective  only  for  the  1992-93 
award  year. 

The  new  legislation  provides  that,  in 
those  instances  where  special 
conditions  exist  (as  determined  by  the 
Secretary),  the  student's  PGI  for  the  Pell 


Grant  Program  shall  be  based  upon 
expected  year  income  instead  of  base 
year  income.  That  is.  any  student  whose 
family  circumstances  meet  a  special 
condition  criterion  shall  have  his  or  her 
PGI  calculated  using  the  expected 
income  for  the  1992  calendar  year 
instead  of  by  the  standard  procedure  of 
using  the  base  year  income  from  the 
1991  calendar  year.  This  use  of  expected 
year  income  in  the  Pell  Grant  formula  is 
identical  to  the  use  of  expected  year 
income  in  the  Pell  Grant  formula  for  the 
1991-92  award  year. 

The  purpose  of  these  regulations  is  to 
provide  a  list  of  the  special  conditions 
under  which  a  computation  of  a 
student's  PGI  would  be  performed  using 
expected  year  data.  The  regulations 
include  the  same  special  conditions 
used  in  the  Pell  Grant  Program  in  the 
1991-92  award  year  and  include 
additional  provisions  for  individuals 
who  served  on  active  duty  in  connection 
with  Operation  Desert  Shield  or 
Operation  Desert  Storm. 

Section  4  of  the  Higher  Education 
Technical  Amendments  of  1991  (Pub.  L. 
102-26)  granted  the  Secretary  the 
authority  to  waive  or  modify  any 
statutory  or  regulatory  provision 
applicable  to  the  student  fmancial  aid 
programs  under  title  IV  of  the  HEA  to 
assist  individuals  who  served  on  active 
duty  in  connection  with  Operation 
Desert  Shield  or  Operation  Desert 
Storm.  The  Secretary  published  a  notice 
in  the  Federal  Register  on  September  16, 
1991  (56  FR  46974)  providing  that  special 
conditions  exist  under  the  Pell  Grant 
Program  for  the  1991-92  award  year 
when  applicants,  spouses  of  applicants, 
and  parents  of  applicants  were 
Reservists  called  to  active  duty  in 
connection  with  Operation  Desert  Shield 
or  Operation  Desert  Storm.  The 
Secretary  has  decided  to  extend  this 
benefit  for  the  Pell  Grant  Program  for 
the  1992-93  award  year  and  to  expand 
the  list  of  special  conditions  to  include 
independent  applicants,  spouses  of 
independent  applicants,  and  parents  of 
dependent  applicants  who  served  on 
active  duty  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm. 

To  ensure  that  students  know  that 
they  may  be  eligible  to  have  their 
awards  calculated  on  the  basis  of 
special  conditions,  a  message  will  be 
printed  on  each  Student  Aid  Report 
(SAR)  indicating  that  a  student  who 
believes  that  he  or  she  qualifies  for  a 
special  condition  calculation  should 
contact  his  or  her  FAA.  Students 
meeting  a  special  condition  criterion 
must  provide  the  data  needed  for  the 
special  calculation  on  either  the 
Correction  Applciation  for  Federal 


Student  Assistance  or  the  SAR.  In  either 
case,  the  student  forwards  the  document 
to  the  processor  indicated  on  the  form. 
At  that  time,  the  processor  will  compute 
a  PGI  based  on  the  expected  year  data 
and  generate  a  new  SAR. 

As  in  prior  award  years,  a  student's 
eligibhty  for  the  simplified  needs  test 
(SNT)  is  determined  using  base  year 
Information.  If  a  student  qualifies  for  the 
SNT  and  also  quaUfies  for  a  special 
condition  calculation,  that  special 
condition  calculation  is  made  using  full 
expected  year  information. 

In  addition,  this  docuemnt  corrects  a 
typographical  error  made  in 
S  e90.83(c)(l){ii)  of  the  final  regulations 
for  the  Pell  Grant  Program  that  were 
published  in  the  Federal  Register  on 
November  6, 1991  at  55  FR  56912. 

The  Pell  Grant  Program  supports 
AMERICA  2000.  the  President's  strategy 
for  moving  the  Nation  toward  the 
National  Education  Goals,  by  enhancing 
opportunities  for  postsecondary 
education.  The  National  Education 
Goals  call  for  increasing  the  rate  at 
which  students  graduate  from  high 
school  and  pursue  high  quality 
postsecondary  educations. 

Waiver  of  Notice  of  Proposed 
Ridemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553).  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  under  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education  and 
Related  Agencies  Appropriations  Act, 
1992  (P'jb.  L.  102-170).  the  Secretary  is 
required  to  apply  regulatory  criteria 
governing  special  condition  calculations 
for  the  1992-93  award  year. 

The  public  is  also  unlikely  to  object  to 
these  regulations  because  they  include 
the  same  special  conditions  contained  in 
the  regulations  that  were  in  effect  for  the 
1987-88, 1989-90, 1990-91,  and  1991-92 
award  years.  The  regulations  in  effect 
for  the  1987-88  award  year  were  the 
product  of  notice  and  comment 
rulemaking. 

These  regulations  contain  additional 
provisions  for  individuals  who  served 
on  active  duty  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm.  The  Higher  Education 
Technical  Amendments  of  1991  (Pub.  L. 
102-26)  required  the  Secretary  to  modify 
the  regulatory  provisions  governing  the 
determination  of  need  for  student 
financial  assistance  to  reflect  more 
accurately  the  fmancial  condition  of  an 
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individual  when  the  individual  or 
certain  members  of  his  or  her  family 
served  on  active  duty  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm.  Section  4(c)  of  the  Higher 
Education  Technical  Amendments 
requires  the  Secretary  to  publish,  by 
notice  in  the  Federal  Register,  these 
modifications  of  the  regulatory 
provisions,  notwithstanding  the 
requirements  of  20  U.S.C.  1232  and  5 
U.S.C.  553. 

For  the  above  reasons,  the  Secretary 
has  determined  that  publication  of  a 
proposed  rule  is  unnecessary  and 
contrarv  to  the  public  interest  under  5 
U.S.C.  553(bKB). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Education  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  690 

Administrative  practice  and 
procedure,  Education,  Education  of 


disadvantaged,  Grant  programs — 
education.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.063  Pell  Grant  Program) 

Dated;  May  14. 1992. 
Lamar  Alexander, 

Secretary  of  Education. 

The  Secretary  amends  part  690  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  690-PELL  GRANT  PROGRAM 

1.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1070a  through  1070a-e, 
unless  otherwise  noted. 

2.  In  S  690.31,  paragraph  (a),  the 
introductory  text  is  amended  by 
removing  "1991-92",  and  adding,  in  its 
place,  "1992-93",  and  by  removing 
"1991",  and  adding,  in  its  place.  "1992"; 
paragraphs  (a)(2).  (3).  (4).  and  paragraph 
(b).  are  amended  by  removing  "1991" 
each  time  it  appears,  and  adding,  in  its 
place.  "1992":  paragraphs  (a)(1).  (2).  (3), 
(4).  and  (6).  are  amended  by  removing 
"1990"  each  time  it  appears,  and  adding, 
in  its  place,  "1991";  paragraph  (a)(6)  is 
amended  by  removing  the  word  "or" 
following  the  semicolon;  paragraph 
(a)(7)  is  amended  by  removing  the 
period  and  adding,  in  its  place.  ";  or";  a 
new  paragraph  (a)(8)  is  added;  and  the 
authority  citation  is  revised  to  read  as 
follows: 

§  690.31    Special  condition*  affecting  ttM 
expected  family  contribution  determination 
for  an  independent  student. 

(a)  •  •.  • 

(8)  The  student  or  spouse  served  on 
active  duty  in  connection  with 


Operation  Desert  Shield  or  Operation 
Desert  Storm. 


(Authority:  Pub.  L  102-170, 102-26) 

3.  In  S  690.32,  paragraph  (a),  the 
introductory  text  is  amended  by 
removing  "1991-92".  and  adding,  in  its 
place.  "1992-93",  and  by  removing 
"1991",  and  adding,  in  its  place,  "1992"'; 
paragraphs  (a)(2),  (3),  (5),  and  paragraph 
(b).  are  amended  by  removing  "1991" 
each  time  it  appears,  and  adding,  in  its 
place.  "1992";  paragraphs  (a)(1),  (2),  (3), 
and  (5).  are  amended  by  removing 
"1990"  each  time  it  appears,  and  adding, 
in  its  place,  "1991";  paragraph  (a)(4)  is 
amended  by  removing  the  word  "or" 
following  the  semicolon;  paragraph 
(a)(5)  is  amended  by  removing  the 
period  and  adding,  in  its  place.  ";  or";  a 
new  paragraph  (a)(6)  is  added,  and  the 
authority  citation  is  revised,  to  read  as 
follows: 

9  690.32    Special  condition*  affecting  tft* 
expected  family  contribution  determination 
for  a  dependent  student 

la)  •  •  * 

(6)  A  parent  or  stepparent  served  on 
active  duty  in  connection  with 
Operation  Desert  Shield  or  Operation 
Desert  Storm. 


(Authority:  Pub.  L.  102-170. 102-26) 

9690.83    (Amended] 

4.  In  9  690.83.  paragraph  (c)(l)(ii)  is 
amended  by  removing  the  words 
"overpayment."  and  adding  in  their 
place  the  word  "underpayment." 
|FR  Doc.  92-14795  Filed  6-24-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 


49  CFR  Part  659 

[Docket  No.  92-D;  RIN  2132-AA4S1 

Rail  Fixed  Guideway  Public  Systems; 
State  Safety  Oversight 

agency:  Federal  Transit  Administration. 

DOT. 

action:  Advance  Notice  of  Proposed 

Rulemaking.    

summary:  Section  28  of  the  Federal 
Transit  Act.  as  amended  (the  Act), 
directs  the  Federal  Transit 
Administration  (FTA)  to  issue  a  rule 
requiring  States  to  oversee  the  safety  of 
rail  fixed  guideway  public 
transportation  systems  not  regulated  by 
the  Federal  Railroad  Administration. 
This  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  solicits  public 
comment  on  a  range  of  issues  involved 
in  the  implementation  of  this 
requirement.  The  ANPRM  also 
announces  three  public  hearings. 
dates:  Comments  on  the  ANPRM  must 
be  received  on  or  before  August  24, 1992. 
Public  hearings  will  be  held  on  June  17, 
June  30.  and  July  14, 1992.  See  the 
"SUPPLEMENTARY  INFORMATION"  section 
of  this  preamble. 

ADDRESSES:  Comments,  on  the  ANPRM, 
in  duplicate,  should  be  sent  to  Docket 
No.  92-D,  Docket  Clerk,  room  9316, 
Office  of  the  Chief  Counsel,  Federal 
Transit  Administration.  400  7th  Street, 
SW.,  Washington,  DC  20590.  Those 
wishing  the  agency  to  acknowledge 
receipt  of  their  comments  should  include 
a  stamped,  self-addressed  postcard  with 
their  comments.  Those  wishing  to 
submit  written  comments  concerning  the 
hearings  may  send  those  comments  to 
the  same  address.  All  comments  will  be 
available  for  review  by  the  public  at  this 
address  from  9  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  three  public  hearings  will  be  held 
in  Los  Angeles,  California;  Portland, 
Oregon;  and  Washington,  DC.  For 
information  concerning  the  public 
hearings  see  "SUPPLEMENTARY 
INFORMATION"  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  program  issues:  Franz  Gimmler, 
Deputy  Associate  Administrator  for 
Safety.  Office  of  Technical  Assistance 
and  Safety,  Federal  Transit 
Administration,  400  7th  Street,  SW., 
Room  6432,  Washington.  DC  20590.  (202) 
366-2896  (telephone)  or  (202)  366-3765 
(fax).  For  legal  issues:  Nancy  Zaczek, 
Office  of  the  Chief  Counsel.  Federal 


Transit  Administration,  same  address, 
room  9316,  (202)  366-4011. 
SUPPLEMENTARY  INFORMATION: 

Information  on  Public  Hearings 

This  ANPRM  not  only  seeks  written 
comment  from  those  concerned  about 
the  safety  of  rail  fixed  guideway 
systems,  it  also  announces  that  public 
hearings  on  the  ANPRM  will  be  held  in 
Los  Angeles,  California;  Portland, 
Oregon;  and  Washington.  DC.  The 
following  is  the  schedule  for  the  public 
hearings  (all  times  are  local  times): 

1.  Wednesday,  June  17, 1992 

10  a.m.-2  p.m..  Westin  Bonaventure 
Hotel,  Los  Feliz  Room.  404  South 
Figueroa,  Los  Angeles,  California 

2.  Tuesday.  June  30, 1992 

4  p.m.-6  p.m..  Red  Lion  Hotel.  Lloyd 
Center.  1000  Northeast  Multnomah. 
Portland.  Oregon 

3.  Tuesday,  July  14, 1992 

9  a.m.-12  p.m..  U.S.  Department  of 
Transportation.  Room  3200.  400  7th 
Street  SW..  Washington.  DC.      . 
Those  interested  in  providing 
comments  on  the  ANPRM  may  respond 
in  writing  to  the  docket  or  participate  in 
the  public  hearings  and  are  encouraged 
to  do  both. 

FTA  has  established  the  following 
procedures  to  facilitate  the  hearings. 
Those  wishing  to  participate  in  the 
public  hearings  should  either  contact 
Mr.  Franz  Gimmler  or  Mr.  Roy  Field  by 
telephone  at  (202)  366-2896.  by  fax  at 
(202)  366-3765.  or  in  writing  at  the 
address  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section  above 
at  least  three  business  days  before  the 
hearing  is  to  be  held  or  register  with  the 
FTA  on  the  day  of  the  hearing.  Those 
contacting  FTA  at  least  three  business 
days  before  the^hearing  is  scheduled 
may  request  a  particular  time  to  testify. 
FTA  will  try  to  accommodate  those 
requests. 

For  those  who  have  not  contacted 
FTA  at  least  three  business  days  in 
advance,  a  registration  desk  will  be 
available  at  the  hearing  site  on  the  day 
of  the  hearing.  Individuals  may  register 
beginning  one  hour  before  the  hearing  is 
scheduled  to  start.  The  registration  desk 
will  remain  open  until  the  hearings 
begin,  after  which  FTA  staff  will  try  to 
accommodate  late  registrants.  Time 
permitting  individuals  will  testify  in  the 
order  in  which  they  have  registered. 

Those  who  request  to  testify  may  be 
given  ten  minutes  to  make  a  statement 
as  well  as  other  relevant  documents 
which  will  be  included  in  the  docket. 
FTA  encourages  those  individuals  to 
submit  a  written  statement  which  will 
be  included  in  the  docket. 


Those  individuals  in  need  of  an  oral 
interpreter  or  an  assistive  listening 
device  should  inform  Mr.  Gimmler  or 
Mr.  Field  of  that  need  also  at  least  three 
business  days  before  the  hearing  is  to  be 
held.  Unless  requested  three  business 
days  before  the  hearing,  an  oral 
interpreter  will  not  be  provided. 
Assistive  listening  devices  will  be 
available  at  the  hearing  site.  The 
hearing  sites  are  accessible  to  persons 
with  disabilities. 

A  hearing  officer  will  preside  over  the 
hearing.  The  hearing  officer  may  make  a 
statement  to  clarify  issues  or  facilitate 
discussion  during  the  hearing.  Any 
statements  the  hearing  officer  makes 
during  a  hearing  are  not  intended  to  be 
and  should  not  be  construed  as  a 
position  of  the  FTA  with  respect  to  the 
ANPRM  or  any  future  rulemaking. 

The  hearings  will  be  recorded  by  a 
court  reporter.  A  transcript  of  each 
hearing  will  be  included  in  the  official 
rulemaking  Docket  92-D  and  is 
available  for  inspection.  Any  individual 
interested  in  a  copy  of  the  transcript  of  a 
hearing  may  contact  the  court  reporter 
directly. 

The  hearings  are  designed  to  solicit 
public  views  and  information  on  the 
ANPRM.  Therefore,  the  hearings  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  However,  the 
hearing  officer  may  ask  questions  in 
order  to  clarify  statements  made  at  the 
hearing.  To  facilitate  comment  and  get  a 
broad  cross-section  of  views,  the  FTA 
may  ask  some  of  those  who  register  to 
testify  in  advance  to  participate  as  a 
panel  during  the  hearing. 

Background  on  the  ANPRM 

FTA  recognizes  that  the  authority  and  ' 
responsibility  for  the  safety  of  transit 
resides  with  the  local  operating 
authorities.  The  agency  also 
acknowledges  the  established  roles  of 
State  and  local  agencies  in  transit  safety 
oversight.  For  these  reasons.  FTA  has 
supported  non-Federal  responses  in 
safety  matters  and  has  infrequently 
exercised  the  agency's  limited  authority 
under  sections  22  and  23  of  the  Act.  FTA 
does,  however,  provide  a  variety  of 
safety  training  and  technical  support 
activities  to  recipients  of  Federal  funds. 

Moreover,  the  agency  recently  has 
been  granted  explicit  authority  by 
Congress  to  require  recipients  of  its 
funds  to  test  safety-sensitive  workers 
for  drug  and  alcohol  use.  The  FTA 
currently  is  drafting  an  NPRM  to 
implement  these  requirements. 

Even  more  recently,  section  28  of  the 
Act,  established  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  ol 
1991  (Pub.  L.  102-240).  directs  the  FTA  ti> 
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issue  a  rulemaking  requiring  a  State  to 
oversee  the  safety  of  rail  fixed 
guideways  within  the  State. 

Section  28  requires  a  State  to 
establish  and  implement  a  safety 
program  plan  for  each  rail  system  in  the 
State,  other  than  commuter  rail 
operations,  which  already  are  subject  to 
the  jurisdiction  the  Federal  Railroad 
Administration.  It  also  requires  a  State 
to  designate  a  State  oversight  agency  to: 

(1)  Require,  review  and  approve,  and 
monitor  implementation  of,  such  plans; 

(2)  investigate  hazardous  conditions  and 
accidents  on  such  systems:  and"  (3) 
require  corrective  actions  to  correct  or 
eliminate  such  conditions. 

The  law  also  provides  that  when  a 
single  transit  agency  serves  more  than 
one  State,  the  affected  States  may 
designate  an  entity  other  than  tliat 
agency  to  ensure  uniform  safety 
standards  and  enforcement.  As  noted 
above,  the  statute  exempts  rail  systems 
regulated  by  the  Federal  Railroad 
Administration. 

Section  28  further  provides  that, 
beginning  in  fiscal  year  199.5,  the  FTA 
may  withhold  up  to  five  percent  of  funds 
apportioned  under  section  9  of  the  Act 
to  State  or  urbanized  area  within  a  State 
if  a  State  fails  to  comply  with  the 
requirements  of  section  28,  or  is  not 
making  adequate  efforts  to  comply.  In 
addition,  the  Act  provides  that  if  funds 
are  withheld  under  this  provision  for 
longer  than  three  years,  the  funds  shall 
be  reapportioned  for  use  among  all  other 
States.  Finally,  section  28  requires  the 
FTA  to  issue  regulations  implementing 
section  28  by  December  18, 1992. 

After  the  FTA  reviews  the  comments 
to  this  ANPRM,  the  ANPRM  will  be 
followed  by  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  which  the 
agency  more  specifically  will  outline 
and  seek  comment  on  its  proposed 
implementation  of  the  section  28 
program.  After  reviewing  and 
considering  comments  to  the  NPRM,  the 
FTA  will  issue  a  Final  Rule. 

Existing  State  Oversight  Program 

The  States  of  California,  New  York, 
Pennsylvania,  and  Florida  already  have 
safety  oversight  agencies  for  rail  fixed 
guideway  systems  in  place,  and  these 
illustrate  a  variety  of  oversight 
mechanisms.  The  FTA  seeks 
information  on  these,  and  other  types  of 
existing  State  oversight  operations, 
below  in  the  "ISSUES  for  cOMMENr' 
section. 


li 


Issues  for  Comment 


Overview 
Section 

The  following  section  seeks  comment 
on  a  number  of  broad  areas  involving 
the  implementation  of  the  section  28 


program.  FTA  encourages  comment  on 
any  aspect  of  the  proposed  program, 
whether  or  not  a  specific  question  about 
it  is  raised  below. 

The  first  broad  area  asks  for  comment 
on  the  definition  of  rail  fixed  guideway 
systems,  which  will  determine  which 
States  specifically  will  be  affected  by 
the  rule. 

The  second  concerns  the  safety  plans 
each  affected  State  must  develop  on 
safety  requirements. 

The  third  addresses  existing  State 
oversight  practices.  The  FTA  seeks 
information  on  the  different  types  of 
programs  that  exist  and  their 
effectiveness. 

More  specifically,  the  fourth  seeks 
information  on  how  the  State  agency 
should  conduct  investigations  of 
accidents  and  hazardous  conditions,  as 
required  by  section  28. 

The  fifth  and  final  topic  deals  with 
State  noncompliance  and  the 
withholding  of  funds  as  provided  for 
under  the  law. 

/.  Issues  for  Comment 

A.  Definition  of  "Rail  Fixed  Guideway 
Transit  Systems" 

Section  28(d)  of  the  Act  provides  that 
the  section  "*  *  *  only  applies  to  States 
that  have  rail  fixed  guideway  mass 
transportation  systems  which  are  not 
subject  to  regulations  by  the  Federal 
Railroad  Administration."  Thus, 
commuter  rail  operations  funded  by  the 
FTA  would  not  be  subject  to  the 
regulation.  Beyond  this,  the  FTA  is 
considering  several  different  definitions 
of  rail  fixed  guideway  transit  systems.  A 
basic  definition,  for  example,  would 
cover  light  and  heavy  rail  systems.  A 
broader  definition  could  include  people 
movers  and  incline  plane  systems,  in 
addition  to  light  and  heavy  rapid  rail.  In 
short,  should  the  FTA  use  a  broad 
definition  or  limit  the  rule's  applicability 
to  traditional  light  and  heavy  rail 
systems? 

B.  Safety  Program  Plans 

Section  28(b)  provides  that  each 
affected  State  is  to  establish  and 
implement  a  safety  program  plan  for 
each  rail  fixed  guideway  system  in  the 
State.  The  law  also  states  that  the  plan 
is  to  establish  safety  requirements,  lines 
of  authority,  levels  of  responsibility  and 
accountability,  and  methods  of 
documentation. 

The  FTA  is  proposing  that  these  plans 
address  "System  Safety,"  the 
application  of  special  technical  and 
managerial  skills  to  the  systematic 
identification  and  management  of 
hazards  throughout  the  life  cycle  of  a 
project,  program,  or  system.  The  System 


Safety  concept  was  developed  by  the 
Department  of  Defense  in  its  1984 
Military  Standard  (MIL-STD)  882B. 
which  defines  system  safety  as,  'The 
application  of  engineering  and 
management  principles,  criteria,  and 
techniques  to  optimize  safety  within  the 
constraints  of  operational  effectiveness, 
time,  and  cost  throughout  all  phases  of 
the  system  life  cycle." 

A  "System  Safety  Program"  is  defined 
in  MIL-STD  882B  to  include  "the 
combined  tasks  and  activities  of  system 
safety  management  and  system  safety 
engineering  that  enhance  operational 
effectiveness  by  satisfying  the  system 
safety  requirements  in  a  timely,  cost- 
effective  manner  throughout  all  phases 
of  the  system  life  cycle."  The  four 
elements  of  an  effective  system  safety 
program  are  identified  in  MIL-STD  882B 
as  having:  (1)  A  planned  approach  to 
system  safety  tasks;  (2)  qualified 
personnel  to  accomplish  the  tasks;  (3) 
authority  to  implement  the  tasks  through 
all  levels  of  management;  and  (4) 
appropriate  financial  and  personnel 
resources  to  accomplish  the  tasks. 

Further,  a  "System  Safety  Program 
Plan"  (SSPP)  is  described  in  the  same 
materials  as  a  description  of  the  planned 
methods  to  be  used  by  the  system  to 
implement  the  requirements  of  system 
safety,  including  organizational 
responsibilities,  resources,  methods' of 
accomplishment,  milestones,  depth  of 
effort,  and  integration  with  other 
program  engineering  and  management 
activities.  It  is  not  a  technical  document 
which  establishes  safety  standards; 
rather,  it  is  a  document  which  defines 
roles,  responsibilities,  and  procedures. 

SSPP  is  an  important  element  in 
establishing  a  program  to  realize  the 
safety  goals  and  objectives  of  each 
transit  system.  It  should:  (1)  Set  forth  the 
safety  objectives  based  on  management 
commitment;  (2)  define  tasks  necessary 
to  achieve  the  objectives;  (3)  define  the 
organizations  which  will  perform  the 
safety  tasks  an  subtasks;  (4)  define 
functional  interfaces  with  other 
organizations  (internal  and  external);  (5) 
define  the  technical  methods  which  will 
be  used;  (6)  define  data  requirements 
and  describe  necessary  outputs;  and  (7) 
schedule  the  efforts. 

The  FTA  believes  that  the  safety  plan 
called  for  in  section  28(b)  should  be 
structured  along  these  lines  but  seeks 
comment  on  this  general  approach.  Is 
this  too  presumptive?  Assuming  we 
proceed  with  the  SSPP  approach,  there 
are  several  ways  the  regulation  could 
require  them  to  be  developed.  The  rule 
could  specify  in  detail  the  content  of  a 
State's  SSPP  and  the  structure  of  the 
State's  oversight  agency.  The  States 
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would  then  be  responsible  for 
implementing  the  specific  FTA 
requirements.  Or,  a  State  could  develop 
a  safety  oversight  program  based  on 
broad  guidelines  provided  by  FTA. 
Under  a  third  approach,  the  agency 
would  impose  minimal  standards  or 
guidelines,  allowing  each  State  to 
develop  its  own  SSPP  consistent  with 
the  requirements  of  section  28.  Or  there 
could  be  some  range  of  options 
involving  different  aspects  of  these  three 
approaches. 

1.  What  are  the  advantages  and 
disadvantages  of  each  of  these  options 
for  States  and  transit  authorities? 

2.  Should  FTA  develop  uniform  safety 
standards  for  SSPPs  instead  of  broad 
guidelines?  Or  should  the  FTA  let  the 
States  develop  SSPPs  on  their  own?  If 
so,  how  should  FTA  determine  the 
adequacy  of  SSPP  developed  by  either  a 
State  oversight  or  transit  agency? 

3.  What  SSPP  guidelines  currently  are 
available?  Should  existing^ guidelines  for 
SSPPs  (from  the  American  Public 
Transit  Association,  New  York's  Public 
Transportation  Safety  Board,  or  the 
California  Public  Utilities  Commission, 
for  example)  be  used  as  models  for  FTA 
guidelines?  For  state  guidelines?  What 
does  the  transit  industry  consider  to  be 
adequate  guidelines  for  SSPPs? 

4.  In  addition  to  conventional  safety 
considerations,  the  definition  of  safe 
transit  has  been  expanded  by  some  to 
include  other  safety  concerns.  Should 
SSPP  guidelines  include  information 
about  or  references  to  emergency 
preparedness,  security  (crime 
prevention),  or  other  hazards,  such  as 
those  currently  covered  by  the 
Occupational  Safety  and  Health 
Administration  and  the  Environmental 
Protection  Agency?  In  short,  how 
comprehensive  should  the  SSPPs  be? 

C.  State  Safety  Oversight  of  Rail  Fixed 
Guideway  Systems 

Several  States  oversee  the  safety  of 
transit  systems.  The  State  of  California, 
for  example,  places  rail  fixed  guideway 
oversight  responsibility  with  the 
California  Public  Utilities  Commission 
(CPUC).  Its  oversight  activities  include 
reviewing  specification  documents  for 
equipment  and  facilities,  monitoring 
redesign  and  new  system  start-up. 
coordinating  evacuation  drills  with 
transit  and  other  safety  personnel, 
investigating  and  classifying  accidents, 
and  conducting  hearings  on  accident 
causes  and  prevention.  Primary 
responsibility  for  safety,  however,  rests 
with  local  transit  agencies. 

New  York's  safety  oversight  of  rail 
systems  may  be  the  most  extensive  in 
the  '.lation.  The  States  Public 
Transportation  Safety  Board  (PTSB). 


established  by  a  1983  statute,  became 
fully  operational  in  February,  1985.  An 
investigatory  agency,  the  PTSB  is  part  of 
the  New  York  Department  of 
Transportation.  It  is  required  to: 
Investigate  accidents;  be  notified  of  all 
collisions  and  derailments  on  scheduled 
routes,  all  accidents  at  grade  crossings, 
all  fatal  accidents  and  those  involving 
more  than  two  injuries;  review  transit 
maintenance  and  training;  and 
recommend  safety-related  equipment 
and  standards.  Another  primary 
responsibility  is  to  require  each  system 
to  develop  and  implement  a  SSPP  for 
PTSB  to  review  and  approve.  The  PTSB 
is  authorized  to  hold  hearings,  examine 
witnesses  under  oath,  and  subpoena 
witnesses  and  documents.  It  is  also 
required  to  coordinate  with  the 
inspector  general  of  the  New  York 
Metropolitan  Transportation  Authority 
concerning  the  operation  of  it  or  its 
affiliates. 

The  Florida  Department  of 
Transportation  assists  recipients  of 
State  transit  funds  to  develop  safety 
standards  which  incorporate,  at  a 
minimum,  all  Federal  guidelines  and 
criteria  for  developing,  operating,  and 
maintaining  fixed  guideway  systems. 
Florida  law  further  requires  both  public 
and  private  transit  systems  to  have  "aa 
overall  safety  program  for  system 
operations"  and  provides  for  corrective 
action  when  violations  are  discovered. 
Immediate  danger  to  the  public  requires 
service  suspension  until  the  violation  is 
corrected.  Fixed  guideway  transit 
systems  must  submit  a  safety 
certification  to  the  Department  before 
operations  commence,  and  the 
Department  also  requires  annual  safely 
inspections  of  transit  vehicles. 

The  FTA  recognizes  that  several  other 
States  currently  oversee  transit  safety. 
(Pennsylvania  recently  initiated  a  safety 
"oversight"  program,  with  the  actual 
oversight  functions  performed  through  a 
contract  with  a  private  consultant).  We 
seek  general  information  on  their 
experience,  as  well  as  that  of  the  three 
States  noted  above,  and  how  their 
oversight  activities  relate  to  the 
requirements  of  section  28.  We  also  seek 
information  on  the  cost  of  current  State 
transit  safety  oversight  practices,  as 
well  as  suggestions  for  cost-effective 
State  safety  oversight.  The  following 
questions  highlight  areas  of  particular 
concern. 

1.  How  were  the  State  agencies  or 
operations  established?  What  safety 
oversight  functions  do  they  perform? 
Does  the  transit  safety  agency  require 
transit  authorities  to  submit  safety 
plans?  What  have  been  the  strengths 
and  weaknesses  of  existing  transit 
safety  oversight  systems? 


2.  When  dealing  with  local  transit 
systems  concerning  safety  issues,  how 
does  the  State  maintain  its  objectivity? 

3.  How  are  findings  and 
recommendations  enforced?  How  much 
influence  or  authority  does  the  State 
oversight  agency  have  in  directing  the 
resources  of  a  transit  system  to  correct 
problems? 

4.  How  are  transit  systems  monitored 
for  implementing  State 
recommendations? 

5.  Does  the  State  transit  oversight 
entity  employ  contractors  to  oversee 
transit  authorities?  If  so.  how  are 
contractors  used?  What  are  the 
advantages  and  disadvantages  of  using 
contractors? 

6.  Would  the  SSPP  discussed  in  the 
previous  section  be  a  significant  change 
from  existing  requirements?  If  so,  should 
the  FTA  permit  existing  plans  to  remain 
in  place  as  an  alternative  to  requiring  a 
new  SSPP? 

7.  Of  the  different  types  of  existing 
oversight  agencies,  is  there  one  in 
particular  that  could  serve  as  a  model 
for  the  section  28  program? 

D.  State  Oversight  Role  in  Investigations 

In  addition  to  requiring  the  State 
agency  to  require,  review,  and  approve 
safety  plans,  section  28  requires  State 
oversight  agencies  to  investigate 
accidents  and  hazardous  conditions  and 
to  require  corrective  actions  to  correct 
or  eliminate  such  conditions. 

1.  For  States  that  currently  investigate 
accidents  and  hazardous  conditions: 
How  are  accidents  and  hazardous 
conditions  defined?  What  constitutes  an 
investigation?  What  legal  authority  is 
needed  to  conduct  an  adequate 
investigation?  How  are  investigations  of 
accidents  and  hazards  carried  out?  Are 
contractors  hired  to  investigate 
accidents?  Are  transit  agencies  allowed 
to  conduct  their  own  investigations  for 
the  State?  What  are  the  strengths  and 
weaknesses  of  existing  methods  in  this 
regard? 

2.  Do  or  should  States  use  outside 
contractors  to  help  perform 
investigations  or  monitor  transit  agency 
compliance  with  State  oversight 
requirements?  If  so,  do  States  have 
guidelines  to  monitor  contractors? 

3.  What  constitutes  "hazardous 
conditions  and  accidents"  and  when  do 
they  warrant  an  investigation? 

4.  How  should  these  terms  be  defined? 
FTA's  section  15  reporting  manual,  for 
example,  defines  an  "incident "  as  "(ajn 
unforeseen  occurrence  resulting  in 
casualty  (injury/fatality),  collision  or 
property  damage."  Should  a  dollar 
threshold  be  established  for  both 
conditions  and  accidents?  Should  FTA 
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establish  a  precise  definition  or  allow 
the  States  some  latitude  in  defining  the 
terms  themselves? 

E.  Noncompliance  and  FTA  Enforcement 

Section  28  allows  the  withholding  of 
section  9  funds  after  fiscal  year  1995  to 
the  extent  that  a  State  has  not  complied 
With  section  28  and  its  implementing 
regulation  or  is  not  making  adequate 
efforts  to  comply. 

FTA  at  this  point  intends  to  ask  each 
affected  State,  beginning  in  fiscal  year 
1993.  to  report  to  the  agency  on  the 
status  of  its  compliance  with  section  28, 
and  such  reports  will  form  the  basis  for 
any  noncompliance  action. 

//.  Regulatory  Process  Matters 

It  is  not  clear  at  this  preliminary  point 
what  the  annual  effect  of  any  rule  or 
program  will  be  on  the  economy.  There 
are  too  many  variables  and  possible 
alternatives  for  the  FTA  to  provide  an 
overall  cost  benefit  analysis  as  required 
by  Executive  Order  12291.  Upon  review 


of  the  comments  to  this  ANPRM.  the 
FTA  will  assess  the  costs  and  benefits. 
We  do  not  anticipate  at  this  point  that 
the  annual  effect  on  the  economy  of  the 
rule  will  be  $100  million  or  more.  If  it 
becomes  apparent  at  a  later  stage  in  this 
rulemaking  that  the  impact  on  the 
economy  will  be  major,  then  we  will 
prepare  a  regulatory  impact  analysis. 
Otherwise,  we  will  prepare  an  economic 
evaluation  in  accordance  with  the 
Department's  Regulatory  Policies  and 
Procedures.  Commenters  should  submit 
any  relevant  cost  data. 

This  ANPRM  is  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  because  it  involves  matters 
of  significant  public  and  Congressional 
interest. 

At  the  same  time,  however,  it  does  not 
appear  that  there  would  be  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  Regulatory 
Flexibility  Analysis  will  be  prepared  if 
we  determine  that  this  rulemaking 
would  have  such  an  impact 


At  this  stage,  we  cannot  determine 
whether  this  rule  will  contain  any 
reporting  or  paperwork  requirements 
under  the  Paperwork  Reduction  Act. 

Federalism 

Depending  upon  what  action  we 
determine  to  take,  this  rulemaking  may 
have  substantial  effects  on  the  States  or 
on  the  relationship  between  the  national 
Government  and  the  States.  Because  of 
the  many  possibilities  at  this  time,  we 
do  not  have  enough  information  to 
determine  whether  a  Federalism 
Assessment  will  be  necessary  in 
accordance  with  Executive  Order  12612. 
We  specifically  request  that  commenters 
consider  the  impact  on  federalism  of  any 
of  their  comments  or  proposals. 

Authority:  49  U.S.C.  1642. 

Issued  on  June  23, 1992. 
Roland  Mross, 
Deputy  Administrator. 
(FR  Doc.  92-15090  Filed  6-23-92;  3:10  pml 
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The  President 


Presidential  Documents 


Proclamation  6450  of  June  23,  1992 

Year  of  Reconciliation  Between  American  Indians  and  Non- 
Indians,  1992 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

By  observing  1992  as  the  Year  of  the  American  Indian,  we  celebrate  the  rich 
heritage  of  each  of  this  country's  native  peoples,  as  well  as  the  unique 
government-to-govemment  relationship  that  has  evolved  between  Indian 
tribes  and  the  Federal  Government  of  the  United  States.  At  a  time  when  we 
are  working  hard  to  strengthen  a  relationship  based  on  mutual  trust  and 
cooperation — one  in  which  the  tribes  of  the  Nation  stand  shoulder  to  shoulder 
with  the  other  governmental  units  that  form  our  Republic — it  is  fitting  that  we 
also  designate  1992  as  a  "Year  of  Reconciliation  Between  American  Indians 
and  Non-Indians." 

Because  reconciliation  begins  with  mutual  understanding  and  acceptance,  this 
observance  is  aimed  at  encouraging  cultural  education  and  exchange  among 
American  Indians  and  non-Indians.  This  year  schools,  business  associations, 
and  the  media,  as  well  as  religious  organizations  and  civic  groups,  are  invited 
to  join  in  honoring  America's  indigenous  peoples  and  in  helping  non-Indians  to 
learn  more  about  each  tribe's  unique  history,  customs,  and  traditions.  Through 
education,  we  can  overcome  age-old  myths  and  stereotypes  and  heal  divisions 
that  hinder  progress  toward  our  shared  goals  of  equal  opportunity  and  justice. 

Over  the  years,  efforts  to  increase  tribal  self-governance  have  brought  a 
renewed  sense  of  pride  and  empowerment  to  this  country's  native  peoples.  By 
continuing  to  seek  full  reconciliation  among  American  Indians  and  non- 
Indians,  we  will  strengthen  and  enrich  the  entire  Nation,  f 

The  Congress,  by  Public  Law  102-279,  has  designated  1992  as  a  "Year  of 
Reconciliation  Between  American  Indians  and  Non-Indians,"  and  has  request- 
ed the  President  to  issue  a  proclamation  in  observance  of  this  year. 

NOW,  THEREFORE,  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  1992  as  a  Year  of  Reconciliation  Between 
American  Indians  and  Non-Indians.  I  invite  all  Americans  to  observe  this  year 
with  appropriate  programs  and  activities  in  honor  of  this  country's  native 
peoples  and  in  recognition  of  the  importance  of  promoting  increased  under- 
standing among  all  the  inhabitants  of  this  great  and  blessed  land. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Proclamation  6451  of  June  23,  1992 

National  Scleroderma  Awareness  Month,  1992 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Scleroderma  is  a  painful,  disfiguring,  and  sometimes  life-threatening  disease 
that  can  strike  individuals  of  any  age  or  background,  although  it  occurs 
predominantly  among  women  in  the  prime  of  life.  Individuals  who  have  this 
disease  experience  hardening  of  the  skin  caused  by  excessive  accumulation  of 
the  structural  protein  collagen.  Scleroderma  also  affects  the  blood  vessels  and 
immune  system  and  can  impair  the  function  of  the  kidneys,  lungs,  heart,  or 
gastrointestinal  tract. 

Although  the  cause  of  the  disease  remains  a  mystery,  scientists  and  physi- 
cians are  gaining  a  better  understanding  of  scleroderma.  For  example,  re- 
searchers have  found  that  the  activity  of  endothelin,  a  newly  discovered 
proteinaceous  substance  produced  by  blood  vessels,  appears  to  link  two 
important  and  otherwise  distinct  features  of  scleroderma:  constriction  of  small 
blood  vessels  and  overproduction  of  collagen.  Blood  vessels  of  patients  with 
scleroderma  commonly  contract  for  extended  periods  of  time,  thereby  reduc- 
ing the  flow  of  oxygen  to  vital  body  parts  and  damaging  their  ability  to 
function  normally.  This  finding  and  others  offer  new  opportunities  to  develop 
more  effective  treatments  for  scleroderma.  Today,  many  dedicated  men  and 
women  are  working  together  through  governmental,  scientific,  and  voluntary 
health  organizations  to  seize  such  opportunities.  Their  efforts  are  grounds  for 
hope. 

In  order  to  enhance  public  understanding  of  scleroderma  and  to  emphasize  the 
need  for  continuing  research,  the  Congress,  by  House  Joint  Resolution  445.  has 
designated  June  1992  as  "National  Scleroderma  Awareness  Month"  and  re- 
quested the  President  to  issue  a  proclamation  in  observance  of  this  month. 

NOW.  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  June  1992  as  National  Scleroderma  Awareness 
Month.  I  encourage  all  appropriate  government  agencies  and  the  people  of  the 
United  States — in  particular,  members  of  the  media  and  the  scientific  and 
health  care  comm.unities — to  observe  this  month  with  appropriate  programs 
and  activities  that  will  enhance  public  awareness  of  scleroderma  and  the 
importance  of  research  on  this  disease. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-two.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixteenth. 
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Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 
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Z  The  relationship  between  the  Federal  Register  and 
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Title  3—    II 
The  President 


|FR  Doc.  92-15239 
Filed  e-24-42:  2:11  pm) 
Billing  code  319S01-M 


Presidential  Documents 


Presidential  Determination  No.  92-33  of  June  15,  1992 

Determinatioii  Under  Section  405(a)  of  the  Trade  Act  of  1974, 
as  Amended — Albania 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974  (PubHc 
Law  93-618,  January  3,  1975;  88  Stat.  1978).  as  amended  (the  "Trade  Act"),  I 
determine,  pursuant  to  section  405(a)  of  the  Trade  Act  (19  U.S.C.  2435(a)),  that 
the  "Agreement  on  Trade  Relations  Between  the  United  States  of  America  and 
the  RepubHc  of  Albania"  will  promote  the  purposes  of  the  Trade  Act  and  is  in 
the  national  interest. 

You  are  authorized  and  directed  to  transmit  copies  of  this  determination  to  the 
appropriate  Members  of  Congress  and  to  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  June  15,  1992. 
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|FR  Doc.  92-15260 
Filed  6-24-92;  4^11  pm] 
Billing  code  31B6-01-M 


Presidential  Documents 


Executive  Order  12811  of  June  24,  1992 

Waiver  Under  the  Trade  Act  of  1974  With  Respect  to 
Tajikistan  and  Turkmenistan 


By  the  authority  Vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  402(c)(2)  of  the  Trade  Act  of 
1974,  as  amended  ("Act")  (19  U.S.C.  2432(c)(2)),  which  continues  to  apply  to 
Tajikistan  and  Turkmenistan  pursuant  to  section  402(d)  of  the  Act,  and  having 
made  the  report  to  the  Congress  required  by  section  402(c)(2)  of  the  Act,  I 
hereby  waive  the  application  of  sections  402(a)  and  402(b)  of  the  Act  with 
respect  to  Tajikistan  and  Turkmenistan, 


THE  WHITE  HOUSE. 
June  24,  1992. 
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This  section  o«  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1610. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  915 

[Docket  No.  FV-92-002], 

Avocados  Grown  In  South  Florida; 
Maturity  Requirement  Revisions 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule  revises 
maturity  requirements  in  effect  on  a 
continuous  basis  for  avocados  grown  in 
Florida.  This  rule  makes  calendar  date 
adjustments  in  the  shipping  schedules 
for  varieties  of  avocados  to  synchronize 
them  with  the  1992  and  1993  calendar 
years.  These  recommendations  were 
based  on  recent  maturity  test  results  for 
these  varieties.  This  action  is  designed 
to  ensure  that  only  mature  fruit  is 
shipped  to  the  fresh  market,  thereby 
improving  grower  returns  and  promoting 
orderly  marketing  conditions. 
dates:  This  rule  becomes  effective  June 
26, 1992.  Comments  must  be  received  by 
July  27. 1992. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  The  written  comments 
should  reference  the  docket  number, 
date,  and  page  number  of  this  issue  of 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Caroline  C.  Thorpe,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 


Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  Telephone  (202)  720- 
8139. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  the 
Marketing  Agreement  and  Marketing 
Order  No.  915,  both  as  amended  (7  CFR 
part  915],  regulating  the  handling  of 
avocados  grown  in  South  Florida.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674J.  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A]  of  the  Act,  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modiflcation  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  40  handlers  of  Florida 
avocados  subject  to  regulation  under 
Marketing  Order  No.  915,  and  about  300 
avocado  producers  in  the  production 
area  (South  Florida).  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  Arms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500.  000.  The  majority  of  the 
avocado  handlers  and  producers  may  be 
classified  as  small  entities. 

The  Avocado  Administrative 
Conmiittee  (committee),  which 
administers  the  order  locally,  met  on 
December  18, 1991,  and  unanimously 
recommended  maturity  revisions.  The 
committee  meets  prior  to  and  during 
each  season  to  review  the  handling 
requirements  for  avocados,  effective  on 
a  continuous  basis.  Committee  meeting 
are  open  to  the  public,  and  interested 
persons  may  express  their  views  at 
these  meetings.  The  Department  reviews 
conmiittee  recommendations  and 
information  submitted  by  the  committee 
and  other  available  information  and 
determines  whether  modification, 
suspension,  or  termination  of  the 
handling  requirements  would  tend  to 
effectuate  the  decleired  policy  of  the  Act. 

The  maturity  requirements  are 
specified  in  Table  1  of  paragraph  (a)(2) 
of  S  915.322  (7  CFR  part  915)  and  are 
based  on  recent  maturity  test  results. 
This  interim  final  rule  will  revise  the 
calendar  dates  in  the  shipping  schedules 
for  avocado  varieties  specified  in 
S  915.332  to  synchronize  these  dates 
with  the  1992  and  1993  calendar  years. 
The  starting  date  for  the  earhest  variety 
on  that  schedule  is  May  11, 1992. 

The  maturity  requirements  for  Florida 
avocados  are  in  effect  on  a  continuous 
basis.  Such  requirements  specify 
minimum  weights  and  diameters  for 
specific  shipping  periods  for  some  60 
varieties  of  avocados  and  color 
specifications  for  those  varieties  which 
turn  red  or  purple  when  mature.  The 
maturity  requirements  for  the  various 
varieties  of  avocados  are  different. 


28588 
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because  each  variety  has  different 
characteristics. 

These  maturity  requirements  are 
designed  to  prevent  shipments  of 
immature  avocados  to  the  fresh  market, 
especially  during  the  eariy  part  of  the 
harvest  season  for  each  variety. 
Providing  fresh  markets  with  mature 
fruit  is  an  important  aspect  of  creating 
consumer  satisfaction  and  is  in  the 
■.nterest  of  both  producers  and 
consiuners. 

The  Florida  avocado  shipping  season 
usually  begins  about  mid-May  with  light 
shipments  of  eariy  varieties  and  it 
continues  into  the  following  March  or 
April,  with  heaviest  shipments  occurring 
ff  om  July  through  December. 

A  minimum  grade  requirement  of  U.S. 
No.  2  currently  in  effect  on  a  continuous 
basic  for  Florida  avocados  under 
S  915J06  (7  CFR  part  915)  remains  in 
effect  unchanged  by  this  action. 

The  minimum  size  (weight  and 
diameter)  and  skin  color  maturity 
requirements  specified  in  I  944.31  [7 
CFR  944.31)  for  imported  avocados  %vere 
in  effect  on  a  continuous  basis  for 
several  years.  However,  a  final  rule 
issued  May  15. 1991  {56  FR  23009.  May 
20. 1991)  indefinitely  suspended  import 
requirements  covered  by  this  section. 
Therefore  this  action  will  not  impact 
imported  avocados  until  the  suspension 
is  lifted. 

According  to  the  Florida  Agricultural 
Statistics  Service,  Florida  avocado 
shipments  for  the  1991-92  season  are 
expected  to  total  1.100,000  bushels,  an 
increase  of  46  percent  from  the  1990-91 
season  but  6  percent  above  the  previous 
5-year  average.  Florida  avocado 
production  over  the  last  five  years 
(1985-89)  averaged  1.1  million  bushels 
per  season.  Also,  competitive  supplies 
from  California  are  liltely  to  exceed 
those  in  the  1990-91  season.  Competitive 
supplies  from  California  during  the 
1990-91  season  declined  due  to  crop 
damage  attributed  to  freezing 


temperatures  in  late  December. 
Avocado  imports  from  the  Caribbean 
may  reach  record  proportions. 

Handlers  may  ship,  exempt  from  the 
minimum  grade,  size,  and  maturity 
requirements  effective  under  the 
marketing  order,  up  to  55  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  provision,  and  up  to 
20  pounds  of  avocados  as  gift  packs  in 
individually  addressed  containers.  Alsa 
avocados  utilized  in  commercial 
processing  are  not  subject  to  the  grade, 
size,  and  maturity  requirements  under 
the  order. 

This  action  reflects  the  committee's 
and  the  Department's  appraisal  of  the 
need  to  make  the  specified  changes.  The 
Department's  view  is  that  this  action 
will  have  a  beneficial  impact  on 
producers  and  handlers  since  it  will  help 
ensure  that  only  mature  avocados  are 
shipped  to  fresh  markets.  The  committee 
considers  that  matiuity  requirements  for 
Florida  grown  avocados  are  necessary 
to  improve  grower  returns  and  promote 
orderly  marketing  conditions.  Although 
comphance  with  these  maturity 
requirements  will  affect  costs  to 
handlers,  these  costs  will  be  offset  by 
the  benefits  of  providing  the  trade  and 
consumers  with  mature  avocados. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  die  committee  and  other 
available  Information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  die  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
diat  it  is  impracticable,  uimecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 

Table  I 


nde  into  effect  and  diat  good  cause 
exists  for  not  postponing  the  effective" 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  simply  revises 
maturity  requirement  dates  to  the  1992- 
93  calendar  years  so  that  they  conform 
to  recent  maturity  test  results;  (2) 
Florida  avocado  handlers  are  aware  of 
this  action  which  was  imanimously 
recommended  by  the  committee  at  a 
public  meeting  held  December  18. 1991: 
(3)  these  changes  apply  to  varieties  of 
avocados  which  handlers  normally 
begin  shipping  in  mid-May.  and  there  is 
not  enough  time  to  provide  a  period  for 
comments  prior  to  implementation  of  the 
changes  set  forth  below,  and  (4)  the  rule 
provides  a  30-day  comment  period,  and 
any  comments  received  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

List  of  Subjects  in  7  CFR  Part  915 

Avocados,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  915  is  amended  as 
follows: 

Note:  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

PART  915-AVOCAOOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  915  continues  to  read  as  follows: 

Authority:  Sees.  t-19. 4«  Stat  31.  as 
amended;  7  U.S.C  001-674. 

2.  Section  915.332  is  amended  by 
revising  table  I  in  paragraph  {a)(2)  to 
read  as  follows: 

§915.332    Rorfcta  avocado  maturity 
regulation. 

(a)  *  •  • 
(2)  •  •  • 


Avocado  vanety 


Anje 

Donraa.. 


Effective  period 


FfW^ 


Or.  DupuisfZ. 


Fuchs. 
K-5.._ 


Simmood*— 


2nd  Mon  May... 
4th  Mon  May-„ 
3rd  Mon  May 

1M  Mon  June... 
4tbMonMay.... 
2nd  Mon  June- 
Sth  Mon  June... 
l4tMon  June... 
9iri  Mon  June... 
2nd  Mon  June.. 
4th  Mon  June- 
3rd  Mon  June... 
9tfi  Mon  June... 
2ntf  Men  Juty ... 


Through 


4th  Sun  May-.. 
Sth  Mon  June.. 
SthSwnMay... 
9ti  Mon  June- 
tat  Sun  June. 
4th  Sun  June- 
.  2nd  Mon  July.. 
2ndSun  June- 
5tt)MonJune- 
3rdSun  June.- 


lal  Mon  July-. 
4thSun  June- 
2nd  Sun  July- 
4««Mon  July- 


Minimum  see 


MtaisM 
(ounoaa) 


16 
14 
16 
14 
16 
14 
12 
14 
12 
16 
14 
IS 
14 
12 


Oiamelar 
(mchea) 


3^i« 

3V.. 
3%» 
3V.« 
3S* 
3Vi* 
3^1 1 
3 
3S« 
3^* 
3^i« 
3V,. 
3V,. 


Federal  Register  /  Vol.  57.  No.  124  /  Friday.  June  26.  1992  /  Rules  and  Regulations  28589 


Avocado  variety 


Pollock . 


West  Indian  Seedling' 


Hardee... 
Nadir 

Gortiam.. 

Reuhle.... 


Biondo 

Peterson. 


BernecKer. 
Miguel  (P). 
Nesbitt 


232 

Pinelll 

Trapp 

Tonnage.. 


Waldin. 


Tower  2.. 


K-9 

Christina »... 

Beta 


Usa  (P) 

Black  Prince . 

Cataiina 

Loretta 

Booths 


Booth/. 


Blair .". 4^ 

Booths 1. 

Guatemalan  Seedling '. 

Marcus 

Brooks  1978„....- 


Table  I— Continued 


Effective  period 


From 


3rd  Mon  June 

5th  Mon  June 

2nd  Mon  July 

3rd  Mon  June 

2nd  Mon  Jufy 

3rd  Mon  Aug 

4th  Mon  June 

5th  Mon  June 

1st  Mon  July 

4th  Mon  June 

5th  Mon  June 

1st  Moo  July 

5th  Mon  June 

2nd  Mon  July 

5th  Mon  June 

1st  Mon  July 

2nd  Mon  July 

4th  Mon  July 

1st  Mon  Aug 

1st  Mon  July 

1st  Mon  July 

2nd  Mon  July 

3rd  Mon  July 

2nd  P^on  July 

4th  Mon  July 

2nd  Mon  Aug 

2nd  Mon  July 

4th  Mon  July 

2nd  Mon  Aug 

2nd  Mon  July 

4th  Mon  July „... 

1st  Mon  Aug 

2nd  Mon  July 

4th  Mon  July 

2nd  Mon  July 

4th  Mon  July 

2nd  Mon  July 

4th  Mon  July 

4th  Mon  July 

2nd  Mon  Aug 

3rd  Mon  Aug 

4th  Mon  July 

2nd  Mon  Aug 

4th  Mon  Aug 

4th  Mon  July 

2nd  Mon  Aug 

4th  Mon  July . 
4th  Mon  July . 
1st  Mon  Aug... 
2nd  Mon  Aug . 
1st  Mon  Aug... 
2nd  Mon  Aug . 
2rKJ  Mon  Aug . 
4th  Mon  Aug .. 
1st  Mon  Sept . 
2nd  Mon  Aug . 
4th  Mon  Aug . 

4th  Mon  Aug 

1st  Mon  Sept 

4th  Mon  Aug ..._ 

1st  Mon  Sept 

3rd  Mon  Sept 

1st  Mon  Oct 

4th  Mon  Aug 

1st  Mon  Sept 

3rd  Mon  Sept. 
4th  Mon  Aug .. 
1st  Mon  Sept . 

5th  Mon  Aug 

2nd  Mon  Sept 

5th  Mon  Aug 

4th  Mon  Sept. 
5th  Mon  Aug  .„ 
2nd  Mon  Sept. 
5th  Mon  Aug ... 
1st  Mon  Sept.. 
2nd  Mon  Sept. 


Through 


4th  Sun  Jurie 

2r>d  Sun  July 

4th  Mon  July 

2nd  Sun  July 

3fd  Sun  A»jg , 

2nd  Mon  Sept.... 

4th  Sun  June 

1st  Sun  Juty 

3rd  Mon  July 

4th  Sun  June 

1st  Sun  July 

2txJ  Mon  Jiiy 

2nd  Sun  JuJy 

2nd  Mon  Aug 

1st  Sun  Juty 

2nd  Sun  Juiy ..._. 

4thSon  Ju»y 

1st  Sun  Aug. 

2nd  Mon  Aug ..._ 

2nd  Mon  Aug 

2nd  Sun  Juty 

3rd  Sun  July 

1st  Mon  Aug 

4th  ^  Juty 

2nd  Sun  Aug 

4th  Mon  Aug 

4th  Sun  Juty 

2nd  Sun  At^  ....„ 

4th  Mon  Aug 

4th  Sun  July 

1sl  Sun  Aug 

3rd  Mon  Aug 

4th  Sun  July 

2nd  Mon  Atig , 

4th  Sun  July 

2r>d  Mon  Aug . 

4th  Sun  July 

2nd  Mon  Aug 

2nd  Sun  Aug 

3rd  Sun  Aug 

4th  Mon  Aug 

2nd  Sun  Aug 

4th  Sun  Aug 

1st  Mon  Sept 

2nd  Sun  Aug 

5th  Mon  Aug  ~ 

3rd  Mon  Aug 

3rd  Mon  Aug 

2nd  Sun  Aug 

6th  Mon  Aug 

2nd  Sun  Aug 

3rd  Mon  Aug 

4th  Sun  Aug 

2nd  Sun  SepI 

4th  Mon  Sept 

4th  Sun  Aug 

2nd  MonS^ 

1st  Sun  Sept 

4th  Mon  Sept . 

1st  Sun  Sept . 
3rd  Sun  Sepl„ 
1st  Sun  Oct.... 
3rd  Mon  Oct... 
1st  Sun  Sept.. 
3rd  Sun  Se|>t.. 
1st  Mon  Oct... 
1st  Sun  Sept.. 
4th  Mon  Sept. 
2nd  Sun  Sept.. 
4th  Mon  Sept.. 

4th  Sun  SepI 

5th  Mon  Nov 

2nd  Sun  Sept 

4th  Mon  Oct 

l8t  Sun  Sept 

2nd  Sun  SepI 

1st  Mon  Oct 


Mmmum  size 


(OU(K»S) 


18 
16 
14 
16 
16 
14 
16 
14 
12 
14 
12 
10 
29 
27 
18 
16 
14 
12 
10 
13 
14 
12 
10 
18 
16 
14 
22 
20 
18 
22 
16 
14 
14 
12 
18 
16 
14 
12 
16 
14 
12 
16 
14 
12 
14 
12 
16 
11 
1« 
16 
12 
11 
26 
23 
16 
24 
22 
30 
26 
16 
14 
12 
10 
18 
16 
14 
16 
14 
14 
12 
16 
13 
32 
24 
12 
10 
8 


Diametef 
(inches) 


S'Vn 
3'/., 
3Vn 


3V. 
2'% 

SVi 

3Vi 

2'H 

4V. 
4Vi 

3'W 
3%i 
3% 
3V, 
3% 

3^. 

3% 

3% 

3Vi 

3M 

3^ 

3'yi 

3'V. 

3»%, 

3'% 

3Vi 

3^1 


3'Vi 

3'%i 

3>% 

3% 

3^ 
3^ 

3% 
3% 
3% 
3% 
3% 

2'% 
9V, 

34i 
SV, 

4V, 

3'% 

3% 


4V, 

3'SS 

3%S 

3^ 

3*1 

3Vi 

3'*i 

3'<H 

3*S 

3^ 

3V, 

3%S 

3*V 


4'*i 
4S 

3^1 

3V, 
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Avocado  varMy 


Ru«.. 


Cotlinson. 
Hicksoo... 

Stmpson.. 

Chica 


Choquetta. 

HaU....- 

Laona 


Herman — 

Prtiettoo  (CPI — 

Taylof 

Ajax(B-7) 

Booms 

Monroe...- 


Booth  1 

Z<>(P) -..- 

Gossman _.. 

Brooksiate 


Meya  (P) .... 
R«ed  (CP).. 


TABt£  l-<:orT6nued 


Effective  period 


FtWN 


1st  Mon  Sept  — 
2r)d  Mon  Sept — 

4tti  Mon  Sept 

1st  Mon  Sept. 
1st  Mon  Sept. 
3rd  Mon  Sept. 
2nd  Mon  Sept. 
2nd  Mon  Sept  __ 

4tti  Mon  Sept 

3rd  Mon  Sept 

2nd  Mon  Oct. 
4m  Mon  Oct. 

3rd  Mon  Sept 

l8t  Mon  Oct 

3rd  Mon  Oct 

3rd  Mon  Sept 

4m  Mon  Sept 

2nd  Mon  Oct 

4m  Mon  Oct 

4m  Mon  Sept 

2nd  Mon  Oct ., 
4m  Mon  Sept.- 
2no  Mon  Oct — 
4m  Mon  Oct...- 

1st  Mon  Oct 

3rd  Mon  Oct 

1st  Mon  Oct 

l8t  Mon  Oct 

2nd  Mon  Oct._ 
2nd  Mon  htov ._ 
4m  Mon  Nov .._ 
1st  Mon  Dec — 
3rd  Mon  Dec... 
2nd  Mon  Nov_ 
4m  MonNov..„ 
2nd  Mon  Nov  _. 
4mMon?tov.._ 
4m  Mon  Nov  — 
1st  Mon  Dec.. 

2nd  Mon  Dec 

3rd  Mon  Dec 

1st  Mon  Jan.. 
3rd  Mon  Jan.. 


1st  Mon  Dec 

3rd  Mon  Dec 

1st  Mon  Doc 

3rd  Mon  Dec 

1st  Mon  Jan 


Throogti 


ZndSunSepI-. 
4m  Sun  Sept-. 
2nd  Mon  Oct... 
1st  Mon  Oct  — 
3rd  Sun  Sept— 
1st  Mon  Oct..-. 
IslMonOct— . 
4m  SunSepl— 
2nd  Mon  Oct.- 
2nd  Sun  Oct-.. 

4m  Sun  Oct 

2nd  Mon  Nov. 
1st  Sun  Oct.. 
3rd  Sun  Oct- 

1st  Mon  Nov 

1st  Mon  Oct  — 

2nd  Sun  Oct 

4m  Sun  Ort 

2nd  Mon  Nov  ._ 


Minimum  size 


Weight 
(ounces) 


2nd  Sun  Oct... 
4m  Mon  Oct... 
2nd  Sun  Oct.- 
4m  Sun  Oct..- 
2rKl  Mon  Nov. 
3rd  Sun  Oct-.. 
Ist  Mon  r4ov.- 
4m  Mon  Oct. - 
2nd  Sun  Oct... 
4m  Mon  Oct  .- 
4m  Sun  Nov  .- 
1st  Sun  Dec.- 
3rdSunOec.- 
1st  Mon  Jan. - 
4m  Sun  Nov ... 


1st  Mon  Doc 

4m  Sun  Nov 

1st  Mon  Dec 

3rd  Mon  Dec 

2nd  Sun  Dec 

3rd  Sun  Dec 

1st  Sun  Jan 

3rd  Sun  Jan 


1st  Mon  Feb.. 
3rd  Sun  Dec.. 
1st  Mon  Jan.. 
3rd  Sun  Dec.. 
1st  Sun  Jan.. 
3rd  Mon  Jan. 


30 

24 

18 

f\ 

12 

10 

M 

12 

10 

28 

24 

20 

26 

20 

14 

18 

18 

14 

12 

16 

14 

13 

11 

»l 
14 
12 
16  J 
16 
14 
26 
24 
20 
16 
16 
12 
12 
10 
11 
18 
16 
14 
12 
10 
13 
11 
12 
10 
9 


Diameter 
(inches) 


4  v.. 

3'Vi. 

3'>'i« 

3Vie 
3 

3%-!. 

3'/,« 
3Vi« 
41^1 « 
4V,. 
3'Vie 

3"V,. 

3'V„ 
3^1. 
3%« 
3^«  ' 
3^* 
3^1. 
3 

3V„ 

3V.. 

3'^* 

3V„ 
3<Vi. 
4%. 

4V,« 

3'yi» 

3%« 
3'Vie 

3%t 

3V,t 
2'*lf 

3V,« 
3'^i* 

3'<yi» 

3«Vl6 

3*'i. 

3 

3V,. 

3^11 
3 


•  Avocados  of  West  Indian  type  varieties  and  seedlings  not  kstad  elsewhere  in  TaWe  I.  ....„„_.    ^ .  .^  u^,^  »,..«»./k^»  ;„  t.»»u.  i 

*  Avocados  of  the  Guatemalan  typo  vaneties  and  seedlings,  hybnd  varieties  and  seedlmgs.  and  umdentrfied  seedhngs  not  listed  elsevirhere  in  Table  I. 


Dated  June  22. 1992. 
Robert  C  Kaaney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  92-15031  Filed  6-25-92;  8:45  amj 

BILUNQ  CODE  MIO-OS-m 

7  CFR  Part  959 
(Docket  No.  FV-91-440] 

Onions  Groum  in  South  Texas; 
Amendment  of  Continuing  Handling 
Regulation 

AQENCY:  Agriailttiral  Mariceting  Service. 

USDA. 

action:  Final  rule. 


summary:  This  final  rule  expands 
special  porpofle  shipments  under  the 
handling  rt^pilation  to  include  shipments 
for  certain  types  of  processing, 
establishes  safeguards  and  reporting 
requireraents  for  subcontractors 
processing  cull  onions,  and  requires  cidl 
onions  shipped  in  bags  to  be  unlabelled. 
Alsa  the  isitroductory  paragraph  of  the 
hancQing  regulation  is  changed  to  clarify 
the  Sunday  packing  and  loading 
prohibition.  These  actions  will  promote 
orderly  marketing  and  clarify  certain 
requirements  in  the  handling  regulation. 
EFFECnVE  date:  July  27, 1992. 
FOR  PURTHai  INFORMATK>N  CONTACT: 
Robert  P.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USOA.  P.a 


Box  96456.  room  2523-S.  Washington. 
DC  20090-6456,  telephone  (202)  690- 
0464. 

SUPPLEMENTARY  INRMIMATtON:  This  rule 
is  effective  under  Marketing  Agreement 
hJo.  143  and  Order  No.  959  (7  CFR  part 
9S6)  (order),  regulating  the  handling  of 
onions  grown  in  South  Texas.  The 
marketing  agreement  and  order  are 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended,  [7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
U.S.  Department  of  Agriculture  in 
aooordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 


has  been  determined  to  be  a  non-maior 
rule. 

Thu  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  Irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  ia  court.  Under 
section  8c(15HA)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  in^Msed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  tfiat  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  Us  principal  place  of  business,  has 
jurisdictioa  ia  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  •  bill  in  equity  is  filed  not  later 
than  20  days  after  the  date  of  the  entry 
of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agncultural 
Meu^ting  Service  { AMS)  has 
considered  the  economic  impact  of  this 
fmal  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  btisinesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  gro«p  actioa  of  essentially  small 
entities  acting  on  their  own  behalL 
Tims,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  34  handlers 
of  South  Texas  onions  subject  to 
regulation  under  the  marketing  order, 
and  approximiitely  47  producers  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  maiority  of 
producers  and  handlers  of  South  Texas 
onions  may  be  classified  as  small 
entities. 

Notice  of  this  change  for  South  Texas 
onions  was  txjntained  in  a  proposed  rule 
published  in  the  Federstl  Kagistar  on 


February  4. 19S2  (57  FK  4104).  One 
comment  was  filed  on  bdialf  of  the 
Coounittee  by  the  manager  the  issues 
raised  by  this  comment  are  discussed 
further  in  this  document. 

The  South  Texas  Onion  Committee 
(oommittee)  held  its  oigaoizational 
meeting  on  October  IS.  1991.  and 
recommended  several  changes  to  the 
continuing  handling  regulation.  Under 
the  current  provisions,  onions  for 
canning  and  freeang  are  special  purpose 
shipments  and  are  exempt  from  die 
handling  regulation.  The  committee 
recommended  adding  a  definition  of 
processing  to  the  handling  regulation. 
The  term  "processii^"  includes  not  only 
traditional  canning  and  freezing,  but 
also  includes  cooking  or  freezing  the 
onions  in  such  a  way,  or  with  other  food 
components,  that  the  consistency  of  the 
product  is  altered.  Onions  for  such 
processing  are  considered  as  special 
purpose  shipments.  This  permits  the  use 
of  cull  onions  for  such  processed 
products  as  relishes,  sauces,  and  other 
cold  pack  products  requiring 
refrigeration  which  often  do  not  meet 
the  traditional  meaning  of  the  term 
canning,  but  are  processed  products 
nevertheless.  By  using  the  broader  (enn 
for  processing,  a  greater  number  of 
alterative  outlets  may  be  served.  Hiis 
should  enhance  economic  retians  to 
handlers  and  ivoducers  by  providing  an 
altenutive  oafket  for  cull  onions  that 
will  otherwise  be  discarded.  Under  this 
definitioa.  onions  used  as  components 
for  sauces,  relishes,  and  similar  items 
are«xempt  from  the  handling  regulation. 
Onions  served  at  salad  bars  and  in 
individual  salads  provided  by  many  fast 
food  outlets  will  continue  to  be  detnned 
for  besh  use  and.  therefore,  subject  to 
the  grade  and  size  requirements  of  the 
handling  regulation.  Other  pro\'is)ons 
have  been  changed  for  consistency. 

The  committee  also  recommended 
that  the  status  of  subcontractors 
working  for  onion  processors  be 
clarified  and  their  area  of  responsibility 
be  defined.  In  recent  years,  many 
processors  have  found  that  certain 
processing  operations,  notably  the  initial 
peeling  of  onions,  can  be  accomplished 
more  economically  by  subcontractors 
operating  away  from  the  physical  plant 
of  the  prooeesor.  The  committee 
reooBUBended  that  the  use  of 
subcontractors  be  allowed  with  the 
stipulation  that  the  processor  or  prime 
contractor  be  responsible  for  ensuring 
that  die  subcontractor  comply  with  all 
reporting  requirements  and  that  the 
subcontractor  rep<»1  to  the  oommittee  in 
the  same  manner  and  frequency  as  the 
processor  is  required  to  do.  A 
processor's  or  subcontractor's  failure  to 
comply  tvith  these  repcrtiag 


requireiaeiits  may  afiect  a  handler's 
ability  to  ship  luider  the  special  purpose 
provisions  of  the  regulation. 

The  committee  reoommeBded  that  cull 
onions  shipped  in  bags  have  the  bags 
reversed,  in  the  case  of  burlap  bags,  or 
otherwise  be  unlabeUed.  Some  shippers 
have  found  that  when  coll  onions  are 
transported  to  exempt  outlets,  the 
containers  used  are  normally  the 
cheapest  available  and  often  are  used 
bags  of  other  sh^pers.  Because  of  this, 
ctill  <Muons  may  be  mistaken  for  U.S.  No. 
1  onions  on  loading  docks.  In  order  to 
prevent  this  from  happening,  the 
conunittee  recommended  that  bags  used 
for  culls  be  unlabeiled,  or  that  labelled 
bitriap  bags  be  turned  inside-out  so  that 
the  label  cannot  be  seen. 

The  oommittee  reoommended  revisiixg 
the  introductory  paragraph  of  the 
handling  regulation  to  remove  any 
possible  mis<fflderstaadjag  regarding  the 
Sunday  prohibition  of  packing  and 
loading.  The  inteat  of  the  committee 
continues  to  be  that,  except  as 
otherwise  provided,  packing  shed 
operations  should  be  limited  to  not  more 
than  six  days  per  %veek.  This  procedure 
gives  receiving  markets  a  chance  to 
dispose  of  South  Texas  onion  shipments 
in  an  orderly  manner,  which  is 
especially  important  during  the  height  of 
the  sharping  season  wlien  movement  is 
heavy. 

References  to  twenty  and  twenty-five 
pound  containers  in  paragraph  (f)(3Ki) 
are  deleted,  since  the  pertinent  parts 
were  previously  inov»l  to  paragraph  (cj 
and  thu9  are  redundant  in  this 
paragraph.  Also,  paragraph  (i) 
"Applicability  to  imports"  is  deleted, 
since  the  information  given  therein  is 
provided  in  the  Onion  Import 
Regulation.  Part  080.117.  or  the  summary 
thereto,  and  is  therefore  redundant  and 
unnecessary  in  this  regulation. 

Notice  ol  these  changes  was 
contained  in  a  proposed  rule  published 
in  the  Federal  Ragistar  of  February  4. 
1992  (57  FR  4164).  affording  interested 
persons  until  March  5, 1992,  to  file 
written  comments.  One  comment  was 
received  from  the  South  Texas  Onion 
Committee.  Hie  coromenter  preferred 
the  word  "canning"  instead  of  the  word 
"processing"  which  was  used 
throughout  paragraphs  (f)  and  (g),  in 
reference  to  special  purpose  shipments 
and  safeguards,  respectively.  Since  the 
purpose  of  this  action  is  to  establish  a 
definition  to  include  additional  noo- 
fresh  uses  as  well  as  the  traditional 
definition  of  canning,  the  Department 
believes  that  the  term  "processing"  is 
more  appropriate  because  it  includes 
more  than  merely  a  food  product  in  a 
hermetically  sealed  container.  This 
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portion  of  the  comment  is  therefore 
found  to  be  wiLhout  merit. 

The  commenfer  also  stated  that  a 
telephone  vote  by  the  Committee  was 
conducted  on  October  29, 1987. 
requesting  that  instructions  and 
procedures  for  the  preparation  of  the 
paperwork  required  under  §  959.322(g) 
be  added  to  that  section.  However, 
those  changes  were  not  made  by  the 
Department.  Accordingly,  the 
commenter  requested  that  the  changes 
should  be  made  at  this  time.  At  the  time 
of  the  1987  request,  it  was  the 
Department's  determination  that 
codification  of  the  changes  was 
unnecessary.  This  matter  has  not 
changed,  and  therefore,  this  argument  is 
found  to  be  without  merit. 

Finally,  the  commenter  stated  that  the 
provisions  of  §  959.322(g)(4)  should  be 
applicable  to  all  special  purpose 
shipments,  instead  of  only  those 
shipments  destined  for  processing. 
However,  this  point  was  not  raised  in 
the  committee  recommendation  for  this 
proposed  change.  It  was  not  presented 
in  the  proposed  rule  published  February 
4. 1992.  and  the  industry  has  not  had  an 
opportunity  to  comment  on  it.  Therefore, 
this  recommendation  is  not  included  in 
this  final  rule. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  Chapter 
35),  the  additional  burden  resulting  from 
this  action  has  been  approved  by  the 
Office  of  Management  and  Budget.  A 
new  form  would  not  be  required;  the 
form  currently  used  for  canners  and 
freezers  also  would  be  used  for 
subcontractors. 

Therefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
information,  including  the  proposal  set 
forth  in  the  notice,  it  is  hereby  found 
that  this  amendment,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  amended  as 
follows: 

PART  959-ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-874. 


2.  Section  959.322    Handling 
regulation  is  amended  by:  revising  the 
introductory  text;  revising  paragraphs 
(f)(1)  and  (f)(3)(i);  revising  the 
introductory  text  of  paragraph  (g); 
revising  paragraph  (g)(4);  adding 
paragraph  (g)(5);  revising  paragraph  (h); 
and  removing  paragraph  (i),  to  read  as 
follows: 

§  959.322    Handling  regulation. 

During  the  period  beginning  March  1 
and  ending  May  20.  no  handler  shall 
handle  any  onions,  except  red  varieties, 
unless  they  comply  with  paragraphs  (a) 
through  (d)  or  (e)  or  (f)  of  this  section.  In 
addition,  no  handler  may  package  or 
load  onions  on  Sunday. 
***** 

(f)  Special  purpose  shipments. 

(1)  The  minimum  grade,  size,  quality, 
container,  and  inspection  requirements 
set  forth  in  paragraphs  (a)  through  (d)  of 
this  section  shall  not  be  applicable  to 
shipments  of  onions  for  charity,  relief 
and  processing  if  handled  in  accordance 
with  paragraph  (g)  of  this  section. 
***** 

(3)  Experimental  shipments,  (i)  Upon 
approval  of  the  committee,  onions  may 
be  shipped  in  bulk  bins  with  inside 
dimensions  of  47  inches  x  37%  inches  x 
36  inches  deep  and  having  a  volume  of 
63,450  cubic  inches,  or  containers 
deemed  similar  by  the  committee.  Each 
container  shall  have  a  new  perforated 
polyethylene  liner  at  least  2  mils  in 
thickness.  Such  experimental  shipments 
shall  be  exempt  from  paragraph  (c)  of 
this  section  but  shall  be  handled  in 
accordance  with  the  safeguard 
provisions  of  S  959.54  and  paragraph  (g) 
of  this  section.  The  committee  shall  be 
notified  of  carton  size  and  furnished  a 
container  manifest,  ^nd  shippers  must 
furnish  the  committee  with  outturn 
reports  of  such  shipments. 
***** 

(g)  Safeguards.  Each  handler  making 
shipments  of  onions  for  relief,  charity, 
processing,  or  exjterimental  purposes 

shall: 

•        •        •        *        * 

(4)  In  addition  to  provisions  in  the 
preceding  paragraphs,  each  handler 
making  shipments  for  processing  shall: 

(i)  Weigh  or  cause  to  be  weighed  each 
shipment  prior  to,  or  upon  arrival  at.  the 
processor. 

(ii)  Attach  a  copy  of  the  weight  ticket 
to  a  completed  copy  of  the  Report  of 
Special  Purpose  Chiion  Shipment  and 
return  both  promptly  to  the  committee 
office. 

(iii)  Make  each  shipment  directly  to 
the  processor  or  the  processor's 
subcontractor  and  attach  a  copy  of  the 


Report  of  Special  Purpose  Onion 
Shipment. 

(iv)  Each  processor  or  processor's 
subcontractor  who  receives  cull  onions 
shall  weigh  the  onions  upon  receipt, 
complete  the  Report  of  Special  Purpose 
Shipment  which  accompanies  each  load 
and  mail  it  immediately  to  the 
committee  office. 

(v)  Each  processor  who  receives  cull 
onions  shall  make  available  at  its 
business  office  at  any  reasonable  time 
during  business  hours,  copies  of  all 
applicable  purchase  orders,  sales 
contracts,  or  disposition  documents  for 
examination  by  the  Department  or  by 
the  conamittee,  together  with  any  other 
information  which  the  committee  or  the 
Department  may  deem  necessary  to 
enable  it  to  determine  the  disposition  of 
the  onions. 

(vi)  If  a  processor  employs  a 
subcontractor  for  any  stage  of 
processing,  such  processor  shall  be 
responsible  for  ensuring  that  the 
subcontractor  accounts  for  all  quantities 
of  onions  received  and  processed  or 
otherwise  disposed  of,  and  that  the 
subcontractor  reports  to  the  committee 
in  the  same  marmer  and  frequently  as 
the  processor. 

(5)  Cull  onions  transported  in  bags 
shall  be  transported  in  unlabelled  bags, 
or  shall  have  labelled  bags  reversed  so 
that  the  label  is  not  visible. 

(h)  Definitions.  U.S.  onion  standards 
means  the  United  States  Standards  for 
Grades  of  Bermuda-Granex-Grano  Type 
Onions  (7  CFR  51.3195-51.3209),  or  the 
United  States  Standards  for  Grades  of 
Onions  (Other  Than  Bermuda-Granex- 
Grano  and  Creole  Types)  (7  CFR 
51.2830-51.2854),  whichever  is 
applicable  to  the  particular  variety,  or 
variations  thereof  specified  in  this 
section.  The  term  "U.S.  No.  1"  shall  have 
the  same  meaning  as  set  forth  in  these 
standards.  "Processing"  means  cooking 
or  freezing  the  onions  in  such  a  way.  or 
with  such  other  food  components,  that 
the  consistency  of  the  product  is 
changed.  Canning  and  freezing  shall  be 
considered  forms  of  processing.  All 
other  terms  used  in  this  section  shall 
have  the  same  meaning  as  when  used  in 
Marketing  Agreement  No.  143.  as 
amended,  and  this  part. 

Dated:  )une  22. 1992. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  92-15033  Filed  6-25-92: 8:45  am) 
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7  CFR  Part  MS 

(FV-91-43aFR] 

Spaaimlat  OH  Produoad  in  the  Far 
Weat;  SilaWa  Ouanibaa  and  AUotoMMl 
Percentagaa  for  <ha  t992-*t  Marfcettng 
Year,  and  Amandmant  of  Iha 
AdmMstraMva  Milaa  and  Regidaliona 

AGENCY:  A^cultural  Marketing  Service. 

USDA. 

ACnoM:  Fioal  rule. 

SUMMAirrTUs  final  rule:  (1)  Establidwfl 
the  quantity  of  spearmint  oil  produced 
in  the  Far  West,  by  class,  that  may  be 
purdiftsed  from  or  handled  for 
prodiioecB  by  handlers  during  the  1992- 
93  maiketiBg  year,  which  begins  on  June 
1. 1992;  and  (2)  amends  the  order's 
regulations,  for  the  1992-93  and  1993-04 
seasons,  to  provide  that  the  one  half  of 
one  percent  of  the  additional  allotment 
base  available  each  year  for  distribution 
to  existing  producers  be  issued  first  to 
growers  who  apply  and  who  have  oiMfer 
3,000  pounds  of  base.  The  first  part  of 
this  action  is  [aken  in  order  to  avoid 
extreme  flucUutions  in  supplies  and 
prices  and  thus  help  to  maintain 
stability  in  the  speaimint  oil  market.  The 
second  part  of  this  action  is  taken 
because  an  allotment  level  of  3,000 
pounds  is  considered  to  be  a  better 
,  measure  of  the  mimmum  ecxuiomic 
enterprise  level  required  for  spearmint 
oil  production.  Tliese  changes  were 
recommended  by  the  Spearmint  Oil 
Admixustrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  order. 
EFFECTIVE  AATE:  Jiine  26, 1992. 

RM  narmeii  iiiFoaMATK»M  covTACi: 

Christian  Nv»en,  Marketing  Specialist 
Marketing  Order  Adrainistration  Branch. 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  rooa  ^25-S.  P.O.  Box  0S4S6. 
Washington.  DC  20090-6456:  telephone: 
(202J  720-1754. 

SUPPLEMEMTARV  aHFOIIMATlON:  Tllis 
fmal  rule  is  iasned  wider  Marketing 
Order  hto.  965  (7  CFR  part  985). 
regulating  the  handling  of  speamunl  oil 
produced  in  the  Far  West  The  order  is 
effective  imder  the  A^icultorai 
Marketing  Agreemeot  Act  of  1937.  •« 
amended  (7  LI.&C  £01^674).  hereinafter 
referred  to  as  the  Act 

This  Gnal  rale  has  been  reviewed  by 
the  U.S.  Department  of  A^icultwe 
(Department)  in  eccoKlance  with 
Departmenttd  AeypiiatioD  1512-1  and  <he 
criteria  contained  in  the  Executive 
Order  22291  and  has  been  detenxuned  to 
be  a  "noB-major"  rule. 

This  fmal  jule  has  been  reviewed 
under  Executive  Order  1277&  Qvil 
Justice  Refom.  Under  ^  Bedcetiqg 


order  provisions  now  in  eBecL  salable 
quantities  and  allotment  percentages 
may  be  established  for  each  class  of 
spearmint  oiL  This  action  establishes 
the  quantity  of  ^>eanaint  oil  produced 
in  the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  during  the  1992-93  raarketiitg 
year,  beginning  June  1. 1992.  through 
May  31. 1993.  Also,  the  regulations 
concerning  issuance  of  additional 
allotment  base  to  new  and  existing 
producers  are  emended  for  the  1992-93 
and  1993-94  seasons.  This  fmal  rule  wiU 
not  preempt  any  state  or  local  lawa, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  la  court.  Under 
section  B0ac{15][A)  of  the  AcC  any 
handler  subject  to  ao  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  pro^'ides  thai  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabKant  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Re;gulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMSj  has 
considered  the  economic  impact  of  tins 
action  on  small  entities. 

The  puipose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  aubiect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
thrM^gh  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statntes  have  small  entity 
orientatioo  and  compatibility. 

The  Fat  West  speanoist  oil  industry  ii 
characterized  by  primarily  small 
producers  whose  farming  operations 
generally  Involve  mone  than  one 
commodity  and  whose  income  from 
fanning  i^>eratioos  is  not  exclusively 
depeadient  oa  ^  productioa  of 
speaouiU  aH  The  productioD  of 
^peacninl  aJl  is  coacentnled  ia  die  Far 
West,  prkaarily  Washii^oa.  Idaho,  and 


Ore^fOD  (pert  of  the  area  covered  under 
the  marketing  order).  Spearmint  oil  is 
also  produced  in  the  Midwest  The 
production  area  covered  by  the 
marketing  order  Bormally  accounts  for 
more  than  75  percent  of  U5.  production 
of  spearmint  oil  annually. 

The  Committee  reports  that  there  are 
approximately  9  handlers  and  253 
producers  of  spearmint  oil  under  the 
marketing  order  for  spearmint  oil 
produced  in  4he  Far  West  Of  tlK  253 
producers,  ISO  producers  hold  "Class  I" 
(Scotch)  oil  allotineot  base,  and  136 
producers  hold  'tllass  iH"  (Native)  oil 
allotment  base. 

Small  agricultural  producers  have 
been  defioed  by  the  Small  fiusineas 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  €3.500.000.  The 
majority  of  Far  West  spearmint  oil 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  salable  qvantities  and  allotment 
percentages  were  unanimously 
recommended  by  the  Coonittee  at  its 
October  9. 1991.  meeting 

The  first  part  of  this  final  rule 
establishes  salable  qtiantities  of  934.SZ3 
pounds  and  1.033.161  pooads. 
respectively,  for  Scotch  and  Native 
spearmint  oils  produced  in  the  Far  West 
and  an  allotment  percentage  of  54 
percent  for  both  Scotch  and  Native 
spearmint  oils  produced  in  the  Far  West. 
This  aotioo  limits  the amoent  of 
spearmint  oil  that  may  be  purchased 
from  or  handled  for  producers  by 
handlers,  daring  the  1992-93  mariceting 
year,  which  be^as  on  June  1, 1992. 
Salable  quantities  and  ellotraeat 
percentages  have  been  placed  into  effect 
each  season  aiace  the  order's  inceptioa 
in  1980. 

1^  amoiu^  lecoBunended  for  sale 
reflect  moderate  and  steady  increases  in 
trade  deniaAd  for  both  Sootch  and 
Native  spearmtflt  oil  over  the  past  four 
years.  Based  on  available  information, 
the  Committee  indicates  that  trade 
demand  for  the  1992-93  raarketii^  year 
is  likely  to  be  near  the  average  of  the 
last  three  years. 

These  final  salable  quantities  are  not 
expected  to  cause  a  shortage  of 
speariHnt  oil  supplies.  Any 
unanticipated  or  additional  market 
needs  which  may  deve^p  for  speanniot 
oil  can  be  satisfied  i^  an  increase  in  the 
salable  quantity  which  producers  can 
fill  with  reserve  stocks.  The estimaied 
reserve  pools  for  Claes  I  and  Class  lU 
speanniBt  oil  ataod  at  176.479  pounds 
and  2iZJUS  potawk,  respectively.  Both 
Scotch  and  Nativt  spearmint  oil 
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producers  who  produce  more  than  their 
annual  allotments  during  the  1992-93 
season  may  transfer  such  excess 
spearmint  oil  to  a  producer  with 
spearmint  oil  production  less  than  his  or 
her  annual  allotment. 

This  final  regulation  is  similar  to  those 
which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resulting  from  this  action  are 
expected  to  be  offset  by  the  benefits 
derived  from  improved  returns. 

The  final  salable  quantity  and 
allotment  percentage  for  each  class  of 
spearmint  oil  for  the  1992-93  marketing 
year,  which  begins  on  June  1, 1992,  is 
based  upon  recommendations  of  the 
Committee  and  the  following  data  and 
estimates: 

(1)  "Class  I"  (Scotch)  Spearmint  Oil 

(A)  Estimated  carryin  on  June  1, 
1992—105.978  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1992-93  marketing 
year— 1.000,000  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31, 1993 — 0  pounds. 

(D)  Salable  quantity  required  from 
1992  regulated  production— «94,022 
pounds. 

(E)  Total  allotment  bases  for  Scotch 
oil  for  the  1992-93  marketing  year— 
1,730.598  pounds. 

(F)  Computed  allotment  percentage — 
51.7  percent. 

(G)  Recommended  allotment 
percentage — 54  percent. 

(H)  The  Committee's  recommended 
salable  quantity— 934,523  pounds. 

(2)  "Class  III"  (Native)  Spearmint  Oil 

(A)  Estimated  carryin  on  June  1, 
1992 — 49,066  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1992-93  marketing 
year— 1,075,000  pounds. 

(C)  Recommended  desirable  carryout 
on  May  31. 1993—0  pounds. 

(D)  Salable  quantity  required  from 
1992  production — 1,025,934  pounds. 

(E)  Total  allotment  bases  for  Native 
oil— 1,913,262  pounds. 

(F)  Computed  allotment  percentage — 
53.6  percent. 

(G)  Recommended  allotment 
percentage — 54  percent. 

(H)  The  Committee's  recommended 
salable  quantity— 1,033,161  pounds. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 


The  establishment  of  these  salable 
quantities  and  allotment  percentages 
will  allow  for  anticipated  market  needs 
based  on  historical  sales,  changes  and 
trends  in  production  and  demand,  and 
information  available  to  the  Committee. 
Adoption  of  this  final  rule  will  provide 
spearmint  oil  producers  with 
information  on  the  amount  of  oil  which 
should  be  produced  for  next  season. 

The  second  change  recommended  by 
the  Committee  and  included  in  this  final 
rule  amends  9  985.153(c)(2)  of  the  order's 
Administrative  Rules  and  Regulations 
by  revising  the  procedures  for  issuing 
additional  allotment  base  to  existing 
producers.  The  authority  for  this  action 
is  contained  in  §  985.53(d)(3)  of  the  order 
which  prescribes  that  the  Committee 
may,  with  the  approval  of  the  Secretary, 
establish  rules  and  regulations  to  be 
used  for  determining  the  distribution  of 
additional  allotment  base.  In 
establishing  such  rules,  the  Committee  is 
required  to  take  into  account  the 
minimum  economic  enterprise 
requirements  for  spearmint  oil 
production,  the  applicant's  ability  to 
produce  spearmint  oil.  the  area  where 
the  spearmint  oil  will  be  produced,  and 
other  economic  and  marketing  factors. 

This  amendment  of  the  procedures  for 
issuing  additional  allotment  base 
provides  that,  for  a  period  of  two  years 
for  Class  I  oil  and  Class  III  oil.  existing 
small  producers  will  be  given  priority 
when  applying  for  additional  allotment 
base.  This  amendment  is  intended  to 
help  small  producers  increase  their 
supply  of  spearmint  oil  to  a  level  which 
will  approximate  the  minimum 
economic  enterprise  level  required  for 
spearmint  oil  production.  Additionally, 
this  rule  provides  that  such  additional 
allotment  cannot  be  used  to  replace 
allotment  which  a  producer  has 
transferred. 

Section  985.53(d)(1)  of  the  order 
provides  for  an  amount  equal  to  no  more 
than  1  percent  of  the  total  allotment 
base  for  each  class  of  oil  to  be  issued 
annually  and  distributed  equally  as 
additional  allotment  base  to  both  new 
and  existing  producers.  This  rule 
provides  that  the  Vi  percent  of  the 
additional  allotment  base,  available  to 
existing  producers  for  the  1992-93  and 
1993-94  seasons,  will  be  issued  first  to 
small  producers  who  apply.  Existing 
producers  applying  for  additional  Class 
1  or  Class  III  allotment  base  with  less 
than  3,000  pounds  of  base  as  of  June  7, 
1990.  will  be  issued  sufficient  additional 
allotment  base  over  a  two  year  period 
(1992-93  and  1993-M)  to  bring  them  up 
to  a  level  not  to  exceed  3,000  pounds. 
This  action  is  similar  to  a  previous 
rule  which  provided  that  for  the  1987-88 
and  1988-89  seasons,  additional 


allotment  base  would  be  issued  to 
existing  producers  applying  for 
additional  spearmint  oil  allotment  base 
with  less  than  2,000  pounds  of  Class  1 
base  or  2,200  pounds  of  Class  III  oil.  In 
the  1989-90  and  1990-91  seasons, 
additional  allotment  bases  were 
distributed  equally  to  those  existing 
producers  requesting  additional  base 
who  could  demonstrate  the  ability  to 
produce  additional  oil. 

The  Committee  recommended  this 
action  because  an  allotment  level  of 
3,000  pounds  is  considered  to  be  a  better 
measure  of  the  minimum  economic 
enterprise  level  required  for  spearmint 
oil  production.  The  Committee  believes 
increasing  the  minimum  allotment  base 
of  small  producers  will  allow  more  of 
them  to  remain  producers  and  will 
assure  that  there  will  continue  to  be  a 
broad  base  of  production. 

The  Committee  has  estimated  that  55 
producers  of  Class  I  oil.  and  30 
producers  of  Class  III  oil.  will  be  eligible 
for  additional  allotment  base  under  the 
amendment.  If  there  is  any  additional 
allotment  available  for  either  class 
during  the  1992-93  or  1993-94  seasons, 
such  amounts  will  be  distributed  equally 
among  the  other  existing  producers  who 
apply. 

Notice  of  the  proposal  to  establish  the 
salable  quantity  and  allotment 
percentage  for  each  class  of  oil  and  to 
amend  Administrative  Rules  and 
Regulations  for  the  1992-93  and  1993-94 
marketing  years,  was  pubhshed  in  the 
December  31, 1991,  issue  of  the  Federal 
Register  (56  FR  67544).  Comments  on  the 
proposed  rule  were  solicited  from 
interested  persons  until  January  30. 1992. 
No  comments  were  received.  The 
salable  quantities  and  allotment 
percentages  established  by  this  final 
rule  are  identical  to  those  contained  in 
the  proposed  rule. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
Committee's  recommendations  and 
other  available  information,  it  is  fo»ind 
that  the  regulation,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

The  information  collection 
requirements  contained  in  the 
regulations  that  are  amended  by  this 
final  action  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  No.  0581-0065. 


Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  and  producers 
should  be  apprised  as  soon  as  possible 
of  the  salable  quantities  and  allotment 
percentages  for  Scotch  and  Native  oils 
contained  in  this  flnal  rule;  and  (2) 
existing  producers  should  be  provided 
the  opportunity  to  benefit  from  the 
revised  regulations  governing  the 
distribution  of  additional  allotment 
base.  Therefore,  this  action  should  be 
expedited. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements,  and  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows; 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  $  985.211  is  added  to  read  as 
follows: 

Note:  This  Bection  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  985^  1 1    Salable  quantities  and  allotment 
percentases— 1992-93  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  which 
begins  on  June  1, 1992.  shall  be  as 
follows: 

(a)  "Class  I"  (Scotch)  oil — a  salable 
quantity  of  934,523  pounds  and  an 
allotment  percentage  of  54  percent. 

(b)  "Class  3"  (Native)  oil— a  salable 
quantity  of  1,033,161  pounds  and  an 
allotment  percentage  of  54  percent. 

3.  Section  985.153  is  amended  by 
revising  paragraph  (c)(2)(i)  and  the  first 
sentence  of  paragraph  (c)(2)(ii]  to  read 
as  follows: 

Subpart— Administrative  Rules  and 
Regulation 

§  985. 1 53    IssuarKe  of  additional  allotment 
t>ase  to  new  and  existing  producers. 

(c)  *  *  * 
(2)  •   •  • 

(i)  The  Comrnittee  shall  review  all 
requests  from  existing  producers  for 
additional  allotment  base.  With  respect 
to  the  additional  Class  I  or  Class  III 
allotment  base  for  existing  producers  for 


the  1992-93  and  1993-94  marketing 
years,  existing  producers  with  less  than 
3,000  pounds  of  allotment  base  as  of 
June  7, 1990,  who  apply  and  who  have 
the  ability  to  produce  additional 
quantities  of  spearmint  oil,  shall  be 
issued  additional  allotment  base 
sufficient  to  bring  them  up  to  a  level  not 
to  exceed  3,000  pounds:  Provided.  That 
additional  allotment  base  shall  not  be 
issued  to  any  person  that  would  replace 
all  or  part  of  allotment  base  such  person 
has  transferred.  Additional  allotment 
base  in  excess  of  the  amount  needed  to 
bring  eligible  producers  up  to  3,000 
pounds  of  allotment  base  for  Class  I  or 
Class  III  oil  shall  be  distributed  equally 
among  all  existing  producers  who  apply 
and  who  have  the  ability  to  produce 
additional  quantities  of  spearmint  oil, 
and: 

(ii)  For  each  marketing  year  after 
1993-94,  each  existing  producer  of  a 
class  of  spearmint  oil  who  requests 
additional  allotment  base  and  who  has 
the  ability  to  produce  additional 
quantities  of  that  class  of  spearmint  oil, 
shall  be  eligible  to  receive  a  share  of  the 
additional  allotment  base  for  that  class 
of  oil.  *  *  • 
*        *        •        •        * 

Dated:  June  22, 1992. 

Robert  C  Keeoey, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(PR  Doc.  92-15032  Filed  6-25-92;  8:45  am] 

BILUNG  CODE  3410-02-M 


7  CFR  Part  989 
IFV-92-054IFR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Increase  in  the  Upper 
Limit  of  the  Substandard  Dockage 
System  for  All  Varietal  Types  of 
Raisins  Produced  from  Grapes  Grown 
in  California 

AOENCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
increases  the  upper  limit  for 
substandard  raisins  allowed  in  lots  of 
raisins  acquired  by  handlers  under  the 
marketing  order  covering  raisins 
produced  fi'om  grapes  grown  in 
California.  This  action  is  needed  to 
facilitate  the  delivery  and  handling  of 
the  crop  and  minimize  handling 
expanses  for  both  producers  and 
handlers.  This  revision  was 
unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  order.  The 


purpose  of  this  action  is  to  reduce  the 
number  of  ofi'-grade  raisin  lots  returned 
by  handlers  to  producers  or 
reconditioned  by  handlers  at  the 
producers'  expense. 

EFFECTIVE  DATE:  June  26,  1992. 
Comments  which  are  received  by  July 
27, 1992  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  room  2523-S,  P.O. 
Box  96458,  Washington.  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will.be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Lower,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456;  telephone 
(202)  720-2020. 

SUPPI^MENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No.  989 
(7  CFR  part  989),  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for  a 
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hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
who  are  subject  to  regulation  under  the 
raisin  marketing  order  and 
approximately  5,000  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  {13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  A  majority  of  raisin 
producers  and  a  minority  of  raisin 
handlers  may  be  classified  as  small 
entities. 

This  interim  final  rule  revises 
S  989.212  of  the  supplementary 
regulations  of  the  raisin  marketing  order. 
This  action  was  unanimously 
recommended  by  the  Committee  at  its 
March  11, 1992,  meeting. 

The  marketing  order  regulations 
provide  that  a  handler  may  acquire 
imder  an  agreement  with  a  producer, 
any  lot  of  Natural  (sun-dried)  Seedless, 
Golden  Seedless,  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Monukka, 
and  Other  Seedless  raisins  as  standard 
raisins  which  contain  from  5.1  percent  to 
10.0  percent,  by  weight,  of  substandard 
raisins  under  a  weight  dockage  system. 
A  handler  may  also  acquire,  subject  to 
prior  agreement,  any  lot  of  Muscat 
(including  other  raisins  with  seeds). 
Sultana,  and  Zante  currant  raisins  as 
standard  raisins  containing  from  12.1 
percent  to  17.0  percent,  by  weight,  of 
substandard  raisins  under  a  weight 
dockage  system.  As  provided  in 


§  989.701.  substandard  raisins  are  those 
raisins  that  fail  to  meet  the  minimum 
grade  and  condition  standards  for 
natural  condition  raisins.  The  term 
"standard  raisins"  denotes  raisins 
which  meet  the  minimum  grade  and 
condition  standards  applicable  to 
natural  condition  raisins  specified  in 
§  989.701. 

The  creditable  weight  of  each  lot  of 
raisins  acquired  by  handlers  under  the 
substandard  dockage  system  is  obtained 
by  multiplying  the  applicable  net  weight- 
of  the  lot  of  raisins  by  the  applicable 
dockage  factors  in  the  dockage  tables  in 
§  989.21Z  These  factors  reduce  the 
weight  of  the  raisin  lots  by  an  amount 
approximating  the  weight  of  the  raisins 
needed  to  be  removed  in  order  for  the 
remainder  of  the  lot  to  meet  minimum 
grade  and  condition  requirements  for 
natural  condition  raisins.  The  weight 
determined  in  this  manner  represents 
the  creditable  weight  of  the  raisins 
which  is  used  as  the  basis  for  payments 
to  producers  by  handlers.  Those  raisins 
that  fail  to  meet  the  established 
substandard  tolerance  levels  (10.0 
percent  or  17.0  percent  depending  on  the 
varietal  type)  are  returned  to  the 
producer  or  reconditioned  by  the 
handler  (at  the  producer's  expense)  to 
bring  the  lot  up  to  acceptable  quality 
standards. 

Because  of  extreme  weather 
conditions  during  the  1991  growing 
season,  the  Committee  expected  that  a 
large  quantity  of  the  crop  would  not 
meet  the  limits  for  substandard  fruit  set 
forth  in  §  989.212.  As  a  result.  §  989.212 
was  revised  to  suspend  the  upper  limits 
of  the  substandard  dockage  system  for 
the  1991-92  crop  year  only.  By 
increasing  the  upper  limits,  fewer  lots  of 
raisins  were  returned  to  producers  for 
reconditioning,  and  handlers  removed 
the  excess  substandard  fruit  during  pre- 
grading  and  processing,  at  no  cost  to  the 
producers. 

On  the  basis  of  that  season's 
experience,  the  Committee 
recommended  that  the  allowable 
amount  of  substandard  fruit  in  grower 
deliveries  that  can  be  acquired  by 
handlers  under  the  dockage  system  be 
increased,  but  that  the  upper  limit  not  be 
eliminated.  The  Committee  believes  that 
the  elimination  of  the  upper  limit  would 
place  an  undue  burden  on  handlers  and 
encourage  producers  to  deliver  lower 
quality  raisins.  The  Committee 
recommended  an  increase  in  the  upper 
limit  from  10.0  to  17.0  percent  for  any  lot 
of  Natural  (sun-dried)  Seedless,  Golden 
Seedless.  Dipped  Seedless.  Oleate  and 
Related  Seedless,  Monukka,  and  Other 
Seedless  raisins.  The  Conunittee  also 


recommended  increasing  the  upper  limit 
from  17.0  to  20.0  percent  for  Muscat 
(including  other  raisins  with  seeds). 
Sultana,  and  Zante  Currant  raisins. 

Pursuant  to  this  action,  the  burden  of 
removing  the  increased  percentages  of 
substandard  fruit  will  be  shifted  from 
the  producer  to  the  handler.  However, 
handlers  can  more  efficiently  and 
economically  remove  the  excess 
substandard  fruit  during  normal  pre- 
grading  and  processing  operations.  This 
procedure  will  simplify  handling  of  the 
crop,  reduce  costs  to  producers,  as  well 
as  enhance  the  storage  life  of  raisins. 
This  action  will  also  eliminate  the  cost 
to  producers  for  hauling  such  lots  from 
the  handlers'  premises,  for 
reconditioning,  for  returning  such 
reconditioned  lots  to  handlers,  and  for 
reinspecting  the  reconditioned  lots. 
It  is  expected  that  this  action  will 
facilitate  the  delivery  and  handling  of 
the  crop  and  minimize  the  additional 
handling  expenses  for  both  producers 
and  handlers. 

On  the  basis  of  the  foregoing,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Committee  and  other  available 
information,  it  is  found  that  this  interim 
final  rule  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  relaxes 
requirements  on  handlers;  (2)  this  action 
was  recommended  at  a  public  meeting; 
(3)  it  is  desirable  to  have  this  action  in 
place  as  soon  as  possible  since  the 
beginning  of  the  1992-93  crop  year  is 
August  1, 1992;  (4)  this  rule  provides  a 
30-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Fart  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  989  is  amended  as 
follows: 
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PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C  601-674. 

Subpart—Supplementary  Regulations 

2.  Section  989.212  of  Subpart— 
Supplementary  Regulations  is  revised  to 
read  as  follows:  (This  section  will 
appear  in  the  annual  Code  of  Federal 
Regulations). 

S  989.212    Substandard  dockage. 

(a)  General.  Subject  to  prior 
agreement  between  handler  and 
tenderer.  Natural  (sun-dried)  Seedless. 
Golden  Seedless,  Dipped  Seedless, 
Oleate  and  Related  Seedless,  Monukka, 
and  Other  Seedless  raisins  containing 
from  5.1  through  17.0  percent,  by  weight, 
of  substandard  raisins  may  be  acquired 
by  a  handler  under  a  weight  dockage 
system.  A  handler  also  may,  subject  to 
prior  agreement,  acquire  as  standard 
raisins  any  lot  of  Muscat  (including 
other  raisins  with  seeds).  Sultana,  and 
Zante  Currant  raisins  cbntaining  from 
12.1  percent  through  20.0  percent,  by 
weight,  of  substandard  raisins  under  a 
weight  dockage  system.  The  creditable 
weight  of  each  lot  of  raisins  acquired 
under  the  substandard  dockage  system 
shall  be  obtained  by  multiplying  the  net 
weight  of  the  lot  of  raisins  by  the 
applicable  dockage  factor  from  the 
appropriate  dockage  table  prescribed  in 
paragraph  (b)  or  (c)  of  this  section. 

(b)  Substandard  dockage  table 
applicable  to  Natural  (sun-dried) 
Seedless,  Golden  Seedless,  Dipped 
Seedless,  Oleate  and  Related  Seedless, 
Monukka,  and  Other  Seedless  raisins. 


Pefcent  substandard 


5.0  or  less.. 

5.1 

5.2 

5.3 

54 

5.5 


Dockage 
factor 


(') 
.999 
.998 
.997 

.990 

.995 


■  No  dockage. 

Note:  Percentages  in  excess  of  the  last 
percentage  shown  in  the  table  shall  be 
expressed  in  the  same  increments  as  the 
foregoing,  and  the  dockage  factor  for  each 
such  increment  shall  be  .001  less  than  the 
dockage  factor  for  the  preceding  increment. 
Deliveries  in  excess  of  17  percent  would  be 
off-grade:  therefore,  the  dockage  factor  does 
not  apply. 

(c)  Substandard  dockage  table 


applicable  to  Muscat  (including  other 
raisins  with  seeds),  Sultana  and  Zante 
Currant  raisins. 


Percent  sutKtandard 

Dockage 
factor 

4     * 

12.0  Of  less..- _ „ 

12.1..„ _ 

1 2.2 „ 

(') 
.999 
.998 

12.3 

.997 

i2.5l!!""Z!Z!!I!!I!Z!!!ZZIIZ!!"!!!! 

.996 
.995 

'  ■  No  dockage. 

Note:  Percentages  in  excess  of  the  last 
percentage  shown  in  the  table  shall  be' 
expressed  in  the  same  increments  as  the 
foregoing,  and  the  dockage  factor  for  each 
such  increment  shall  be  .001  less  than  the 
dockage  factpr  for  the  preceding  increment. 
Deliveries  in  excess  of  20  percent  would  be 
off-grade;  therefore,  the  dockage  factor  does 
not  apply. 

Dated:  June  22. 1992. 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  92-15034  Filed  6-25-^2;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administiation 
14  CFR  Part  39 

[Docket  No.  91-CE-99-AD;  Amendment  39- 
8275;  AD  92-13-05] 

Airworttiiness  Directives;  Piper 
Aircraft  Corporation  Models  PA-34- 
200  and  PA-34-200T  Airplanes; 
Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  92-07-07  concerning  certain  Piper 
Aircraft  Corporation  (Piper)  Models  PA- 
34-200  (Seneca)  and  PA-34-200T 
(Seneca  II)  airplanes,  which  was 
published  in  the  Federal  Register  on 
Friday,  June  12. 1992  (57  FR  24940).  This 
publication  contained  a  typographical 
error  in  the  serial  number  e^ectivity. 
The  notice  of  proposed  rulemaking 
(NPRM)  contained  the  correct  serial 
number  effectivity.  This  action 
incorporates  the  correct  serial  number 
effectivity  into  the  AD. 

EFFECTIVE  DATE:  August  21.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Perry,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
OHice,  1669  Phoenix  Parkway,  suite 


210C  Atlanta,  Georgia  30349;  telephone 
(404)  991-2910;  Facsimile  (404)  991-3606. 
SUPPLEMENTARY  INFORMATION:  On  June 
3, 1992,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  92-13- 
05,  Amendment  39-8275  (57  FR  24940, 
June  12, 1992),  which  was  applicable  to 
certain  Piper  Models  PA-34-200  and 
PA-34-200T  airplanes.  The  AD  requires 
(1)  an  inspection  to  ensure  that  a  clevis- 
head  bolt  is  installed  correctly  in  the 
nose  gear  centering  spring  assembly:  (2) 
reinstallation  if  found  incorrecUy 
installed  or  replacement  if  a  hex-head 
bolt  is  installed;  and  (3)  incorporation  of 
placard  No.  582-943,  which  references 
the  clevis-head  bolt  installation.  These 
actions  are  accomplished  in  accordance 
with  Piper  Service  Bulletin  No.  893, 
dated  October  11, 1988. 

This  AD  contains  a  typographical 
error  in  the  serial  number  effectivity  of 
the  Piper  Model  PA-34-200T  airplanes. 
The  NPRM  for  this  action,  which  was 
published  in  the  Federal  Register  on 
February  3, 1992  (57  FR  3966).  contained 
the  correct  serial  number  effectivity  for 
the  Model  PA-34-200T  airplanes,  serial 
numbers  34-7570001  through  34-8170092. 
The  final  rule  inadvertently  contained 
the  serial  number  effectivity  of  the 
Model  PA-34-200T  airplanes  as  serial 
numbers  34-7570001  through  34-8170082. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  ah  incorrect  serial  number  for, 
the  Piper  Model  PA-34-200T  airplanes, 
which  could  cause  the  inability  to  fully 
extend  the  nose  landing  gear  on 
airplanes  that  should  be  affected  by  AD 
92-13-05,  but  currently  are  not  affected. 

Correction  of  Publication 

Accordingly,  the  publication  of  Friday, 
June  12, 1992  (57  FR  24940)  of 
Amendment  39-8275;  AD  92-13-05.  " 
which  was  the  subject  of  FR  Doc.  92- 
13830,  is  corrected  as  follows: 

PART  39— CORRECTED 

§39.13    [Corrected] 

On  page  24941,  in  the  second  column, 
in  §  39.13,  in  line  5  of  the  Applicability 
section  of  AD  92-13-05,  replace 
"8170082),"  with  "8170092),". 

Issued  in  Kansas  City.  Missouri,  on  June  19, 
1992. 
Baity  D.  dements. 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc  92-15035  Filed  &-25-02;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  92-CE-16-AD;  Amendment  39- 
8294;  AD  92-15-01] 

Alrwortt^lnes*  Directives;  Beech  T- 
34C,  90, 99, 100, 200,  and  300  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

action;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Beech  T-34C,  90. 
99, 100.  200.  and  300  series  airplanes. 
This  action  requires  a  one-time  visual 
inspection  of  all  engine  truss-to-firewall 
bolts  to  determine  whether  bolts  that 
could  have  been  improperly  heat  treated 
(soft  bolts)  are  installed,  and 
replacement  of  any  such  bolts.  The 
Federal  Aviation  Administration  (FAA) 
has  received  several  reports  indicating 
that  Dumont  Aviation  manufactured  soft 
bolts  and  that  bolts  manufactured  by 
Dumont  Aviation  are  the  type  utilized 
on  the  affected  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  undetected  failure  of  the  engine 
truss-to-firewall  bolts,  which  could 
eventually  lead  to  separation  of  the 
engine  mount  from  the  airplane. 
dates:  Effective  August  21. 1992.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  21. 1992. 
addresses:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation. 
P.O.  Box  85.  Wichita.  Kansas  67201- 
0085.  This  information  may  also  be 
examined  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Room  1558,  601  E.  12th  Street.  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  Campbell,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
FAA.  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita,  Kansas  67209; 
Telephone  (316)  946-4128;  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Beech  T- 
34C.  90.  99. 100,  200,  and  300  series 
airplanes  was  published  in  the  Federal 
Register  on  March  26, 1992  (57  FR 
10443).  The  action  proposed  a  one-time 
visual  inspection  of  all  engine  truss-to- 
firewall  bolts  to  identify  any  bolts  that 
were  manufactured  by  Dumont  Aviation 
(identified  by  "DA"  on  the  bolt  head), 


and  replacement  of  any  installed  bolt 
that  is  identified  as  being  manufactured 
by  Dumont  Aviation.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  Beech  Service  Bulletin 
No.  2432.  dated  February  1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 
After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the  public 
interest  require  the  adoption  of  the  rule 
as  proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  3.590 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  2  v/orkhours  per  airplane 
to  accomplish  the  required  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  will  be 
provided  by  the  manufactiirer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $394,900. 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
oh  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 


the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421  and 
1423;  49  U.S.C.  106(g):  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

92-lS-Ol  B«ech:  Amendment  39-8294;  Docket 
No.  92-CE-18-AD. 
Applicability:  The  following  model  and 
serial  numbered  airplanes,  certificated  in  any 
category: 


Models 

Serial  Nos. 

X-34C        

GP-1  through  GP-50. 

GL-1  through  GL-353, 

and  GM-2  through 

GM-98. 

66-90.  65-A90,  65-A90- 

U-1  through  U-1286, 

1.65-A90-2.  65-A90- 

LW-1  through  LW- 

3,  65-A90-4,  B90, 

347.  LA-2  through 

C90.  C90A,  E90,  F90. 

LA-236.  LM-1  through 

andH90. 

LM-141.  LS-1.  LS-2, 

LS-3.  LT-1,  LT-2,  LU- 

1  through  LU-15.  and 

LL-1  through  LL-61. 

99,  99A.  A99A,  B99.  and 

U-1  through  U-239. 

C99. 
100.  A100.  artd  BIOO. 


200.  200a  200CT.  200T, 
A200.  A100-1. 
A200CT.  8200.  B200C, 
B200CT.  and  B200T. 


300.  300C,  B300,  and 
B300C. 


B-1  through  B-247  and 

BE-1  through  BE-137. 
9B-2  ttwoogh  BB-1405. 

BC-1  through  BC-75. 

BD-1  through  80-30. 

BJ-1  ttvoogh  BJ-66. 

BL-1  through  BL-137. 

BN-1  through  Bf*-4, 

BP-1  through  BP-71. 

BT-1  through  BT-33, 

BU-1  through  BU-12, 

BV-1  through  BV-12. 

FC-1,FC-2.  FC-3. 

FE-1  through  FE-9. 

FG-1,andFG-2. 
FA-1  through  FA-217. 

FF-1  through  FF-19. 

FL-1  through  FL-60. 

and  FM-1. 


list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  undetected  failure  of  engine 
truss-to-nrewall  bolts,  which  could 
eventually  lead  to  separation  of  the  engine 
mount  from  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  150  hours  time-in- 
service  after  the  effective  date  of  this  AD. 
accomphsh  the  following: 

(1)  Individually  remove  each  engine  truss- 
to-firewall  bolt  and  determine  whether  the 
bolt  is  manufactured  by  Dumont  Aviation  as 
specified  by  Figure  2  and  in  accordance  with 
paragraphs  1  and  2  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  (SB)  No. 
2432,  dated  February  1992.  Only  one  engine 
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truss-to-firewaM  bolt  shaU  be  removed  at  any 
given  Mma. 

(2)  Prior  to  further  flight  replace  any  bolt 
manufactured  by  Dumont  Aviation  as 
identified  in  paragraph  (aMl)  of  tfaia  AD  with 
a  new  bolt  part  number  (P/N)  MS2O00&-2O  / 
M/. 

Note  1.— 'The  inspection  of  the  engine  tniss- 
lo-firewall  bolts  and  assodafed  hardware  for 
corrosion  that  is  referenced  in  Beech  SB  No. 
2432.  dated  February  1992.  is  recommended 
but  is  not  required  by  this  AO. 

(b)  Special  fli^t  permits  may  be  issued  ia 
accordance  %vith  FAR  21.197  and  21.190  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  OfBce.  FAA.  IBOl  Airport  Road. 
Mid-Continent  Airport.  Wichita.  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  OfBce. 

Note  2. — Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  The  inspection  required  by  this  AO 
shall  be  done  in  accordance  with  Beech 
Service  Bulletin  No.  2432.  dated  February 
1992.  This  incoiporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  SS2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Beech  Aircraft  Corporation  P.O. 
Box  85.  Wichita.  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  1100  L  Street.  NW.:  room  0401. 
Washington,  E)C. 

(e)  This  amendment  (39-8294)  becomes 
^effective  on  August  21, 1992. 

Issued  in  Kansas  City,  Missouri  on  June  19. 
1992. 

Barry  Dl  Qenaeots. 

Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(PR  Doc.  92^-15086  Filed  6-25-92: 8:45  am) 
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14  CFR  Part  39 

(Docket  Na  91-MM-272-AO:  AmwKlmMt 
3»-82fi2:  AD  »»-12-021 

AirworttrineM  Directives;  Israel 
Aircraft  Industries  (lAi),  Ltd^  Model 
1123, 1124,  and  1124A  Westwind 
Series  Airplanes 

AOENCV:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 


;  This  amendment  supersedes 
an  existing  airworthiness  directive  (AO). 
applicable  to  all  Israel  Aircraft 
Industries  (lAI).  Ltd^  Model  1123. 1124. 
and  1124A  Westwind  series  airplanes, 
tliat  currently  reqaires  repetitive  visual 
inspections  to  detect  corrosion  on  the 
lower  exterior  surface  of  the  aileron 
torque  transfer  tubes.  This  amendment 
requires  replacement  of  the  aileron 
control  rod  assemblies.  This  amendment 
is  prompted  by  results  of  a  recent 
evaluation  of  aileron  control  rod 
assemblies  which  demonstrated  the 
need  to  replace  all  rod  assemblies  with 
improved  rod  assemblies.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  controllability  of  the 
airplane. 

DATES:  Effective  July  31. 1992.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  31, 1992. 
AODNCSSIS:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Astra  Jet  Corporation,  Technical 
Publications.  77  McCullough  Drive,  Suite 
11.  New  Castle.  Delaware  19720.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Itules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.. 
room  8401,  Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Llnd  Avenue  SW.,  Renton.  WA 
98055-4056;  telephone  (206)  227-2145; 
fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-10-04.  Amendment  39-6589  (55  FR 
18304.  May  2. 1990).  which  is  applicable 
to  all  Israel  Aircraft  Industries  (lAI), 
Ltd..  Model  1123, 1124.  and  1124A 
Westwind  series  airplanes,  was 
published  in  the  Federal  Register  on 
January  22, 1992  (57  FR  2^2).  The  action 
proposed  to  require  replacement  of  the 
aileron  control  rod  assemblies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  public  interest  require  ^e  adoption 
of  the  rule  as  proposed. 

The  FAA  estimates  that  240  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 


the  required  actions,  and  that  the 
average  labor  rate  is  $S5  per  wori  hour. 
Required  parts  will  cost  approximately 
$3,566  ($1,784  per  aileron  control  rod 
assembly)  per  airplane.  Based  on  these 
flgtires.  the  total  cost  impact  of  the  AO 
on  U.S.  operators  is  estimated  to  be 
$895,920. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govenunent.  Therefore,  in  accordance 
with  Executive  Order  1281Z  it  is 
determined  that  this  flnal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  £>ocket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the    - 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Sub)ects  b  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

AdoptioD  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.8S. 

S39i13    [Amandad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6589  (55  FR 
18304,  May  2. 1990).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8282.  to  read  as  follows: 

92-12-82.  Israel  Aircraft  Industries  (lAI). 
LTD.:  Amendment  39-8262.  Docket  91- 
NM-272-AD.  Supersedes  AD  90-10-04, 
Amendment  39-6S89. 
Applicability:  Israel  Aircraft  Industries 

(lAI).  Ltd..  Model  1123. 1124.  and  1124A 
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Westwind  series  airplanes,  certiFicated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  20  hours  time-in-servlce  after 
May  18. 1990  (the  effective  date  of  AD  90-10- 
04,  Amendment  39-6589).  and  thereafter  at 
intervals  not  to  exceed  150  hours  fime-in- 
ser\ice.  perform  a  detailed  visual  inspection 
to  detect  evidence  of  corrosion,  such  as  pits, 
and/or  blisters  under  the  paint,  on  the  lower 
exterior  surface  of  the  aileron  torque  transfer 
tubes,  in  accordance  with  Astra  Service 
Bulletin  1123-27-026  (for  Model  1123 
Westwind  series  airplanes).  Revision  1,  dated 
April  25, 1990;  or  Astra  Service  Bulletin  1124- 
27-100  (for  Models  1124  and  1124A  Westwind 
series  airplanes).  Revision  1,  dated  April  25, 
1990. 

(b)  If  corrosion  or  cracks  are  found  as  a 
result  of  the  inspections  required  by 
paragraph  (a)  of  this  AD,  prior  to  further 
flight,  remove  and  replace  the  aileron  control 
rod  assemblies  with  improved  assemblies,  P/ 
N  513506-503  RD  or  RE.  in  accordance  with 
Astra  Service  Bulletin  1123-27-026  (for  Model 
1123  Westwind  series  airplanes).  Revision  1, 
dated  April  25. 1990.  or  Revision  2,  dated 
April  24, 1991;  or  Astra  Service  Bulletin  1124- 
27-100  (for  Models  1124  and  1124A  Westwind 
series  airplanes).  Revision  1,  dated  April  25, 
199a  or  Revision  2,  dated  April  24, 1991. 

(c)  Within  150  hours  time-in-service  after 
the  effective  date  of  this  AD,  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first  replace  the  left  and 
right  aileron  rod  assemblies  with  improved 
rod  assemblies.  P/N  513506-503  RD  or  RE,  in 
accordance  with  Astra  Service  Bulletin  1123- 
27-026  (for  Model  1123  Westwind  series 
airplanes).  Revision  2,  dated  April  24, 1991;  or 
Astra  Service  Bulletin  1124-27-100  (for 
Models  1124  and  1124A  Westwind  series 
airplanes).  Revision  2,  dated  April  24. 1991. 

(d)  Replacement  of  the  left  and  right  aileron 
rod  assemblies  with  improved  rod 
assemblies.  P/N  513506-503  RD  or  RE,  in 
accordance  with  Astra  Service  Bulletin  1123- 
27-028  (for  Model  1123  Westwind  series 
airplanes).  Revision  2,  dated  April  24, 1991;  or 
Astra  Service  Bulletin  1124-27-100  (for 
Models  1124  and  1124A  Westwind  series 
airplanes).  Revision  2,  dated  April  24, 1991; 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  The  request 
shall  bo  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  ahemative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


(g)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Astra  Service 
Bulletin  1123-27-026  (for  Model  1123 
Westwind  series  airplanes).  Revision  1,  dated 
April  25, 1990,  or  Revision  2.  dated  April  24, 
1991;  or  Astra  Service  Bulletin  1124-27-100 
(for  Models  1124  and  1124A  Westwind  series 
airplanes).  Revision  1,  dated  April  25, 1990,  or 
Revision  2.  dated  April  24, 1991;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Astra  Jet  Corporation,  Technical 
Publications,  77  McCullough  Drive.  Suite  11, 
New  Castle.  Delaware  19720.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  1100  L  Street  NW.,  room  8401. 
Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
July  31, 1992. 

Issued  in  Renton,  Washington,  on  May  12, 
1992. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-15078  Filed  6-25-92;  8:45  am) 

BILUNO  COOE  4910-13-M 


14  CFR  Part  39 

[Docket  Na  90-ANE-29;  Amendment  39- 
8132,  AO  92-01-08] 

Airworttiiness  Directives;  Pratt  & 
Whitney  Canada  PW100  Series 
TurtMprop  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule. ^^^ 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Pratt  &  Whitney 
Canada  PWIOO  series  turboprop 
engines,  that  requires  rework  or 
replacement  of  the  high  pressure  turbine 
front  cover,  vane  ring  segments,  and 
cooling  air  nozzle  housing.  The  AD  also 
requires  rework  of  the  low  pressure 
turbine  stator  assembly.  This 
amendment  is  prompted  by  two  events 
where  the  high  pressure  rotor  seized  and 
an  engine  failed  to  restart  following  an 
inflight  shutdown.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
seizure  of  the  high  pressure  rotor  and 
subsequent  inabihty  to  restart  the 
engine  in  flight. 

DATES:  EffecUve  July  27. 1992.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  27, 1992. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney  Canada.  Technical 
Publications  Department,  1000  Marie 


Victorln,  Longueuil,  Quebec  J4G  lAl. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  room  311, 
12  New  England  Executive  Park, 
Burhngton,  Massachusetts;  or  at  the 
Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Ganley,  Engine  Certification 
Office,  ANE-140,  Engine  and  Propeller 
Directorate,  Aircraft  Certification 
Service,  FAA,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299;  telephone 
(617)  272-5047;  fax  (617)  270-2412. 

SUPPt^MENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include  a 
new  airworthiness  directive,  applicable 
to  certain  Pratt  &  Whitney  Canada 
(PWC)  PWlOO  series  turboprop  engines 
was  published  in  the  Federal  Register  on 
December  14, 1990  (55  FR  51428).  That 
action  proposed  to  require  rework  or 
replacement  of  the  high  pressure  turbine 
front  cover,  vane  ring  segments,  and 
cooling  air  nozzle  housing;  and  rework 
of  the  low  pressure  turbine  stator 
assembly. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  four 
comments  received. 

Three  commenters  suggest  that  the 
compliance  Interval  should  be  at  the 
next  overhaul  or  hot  section  inspection 
(HSI).  The  commenters  also  state  that  a 
calendar  cutoff  date  is  not  appropriate 
in  accomplishing  the  intent  of  the  AD.  as 
newly  overhauled  engines  are  more 
likely  to  experience  this  problem,  and 
the  possibility  of  rotor  seizure  decreases 
with  service  time.  The  commenters 
therefore  request  relief  from  or 
extension  of  the  calendar  cutoff  date. 
The  FAA  concurs  in  part  with  the 
commenters'  suggestions.  The  possibility 
of  rotor  seizure  is  greater  for  newly 
overhauled  engines  than  for  engines 
with  significant  service  time,  and 
decreases  with  additional  service  time. 
The  FAA  agrees  that  forced  engine 
removals  by  a  calendar  cutoff  date  for 
higher  time  engines  does  not 
significantly  Increase  the  safety  value  of 
this  AD.  The  FAA  position  is  that  a 
calendar  cutoff  date  for  incorporation  of 
modifications  is  still  appropriate  to 
assure  timely  and  complete  fleet 
compliance,  but  can  be  extended  to 
prevent  premature  removal  of  high  time 
engines.  Therefore,  compliance  with  this 
AD  is  required  at  the  next  engine 
module  overhaul.  HSI,  or  within  36 
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months  from  the  effective  date  of  this 
AD.  whichever  occurs  first. 

Two  commenters  also  identify  several 
referenced  service  bulletins  which  have 
later  revision  dates  than  those  noted  fai 
the  NPRM.  They  also  identify  an 
incorrect  part  number  reference  for  the 
high  pressure  vane  ring  segment 
assembly  in  the  proposed  AD.  They 
suggest  the  latest  service  bulletin 
revision  be  referenced;  and  the 
reference  to  the  incorrect  part  number 
be  corrected.  The  FAA  concurs.  The 
latest  revisions  to  the  service  bulletins 
are  now  referenced  in  the  AD  and 
provide  clarification  and  minor  editorial 
changes.  Paragraph  (c)  of  the  NPRM  did 
contain  an  incorrect  part  number,  and 
the  AD  now  reflects  the  correct  part 
number. 

One  commenter  also  stated  that  a 
note  should  be  placed  in  the  Airplane 
Flight  Manual  (AFM),  Limitations 
Section,  warning  the  flight  crew  that  an 
inflight  restart  may  not  be  possible.  The 
FAA  agrees  with  ^e  general  proposal  to 
provide  information  to  the  flight  crews 
of  affected  aircraft,  however  the  FAA 
does  not  concur  that  this  information  is 
a  limitation  which  should  be  noted  in 
the  AFM.  Therefore,  the  FAA  has  issued 
a  "Notice  to  Principal  Operations 
Inspectors"  describing  the  problem,  with 
the  intent  of  Principal  Operations 
Inspectors  distributing  this  information 
to  affected  operators.  The  FAA  has  also 
requested  that  the  engine  manufacturer 
coordinate  with  the  manufacturers  of 
aircraft  on  which  the  affected  engines 
are  installed  to  publish  appropriate 
operations  bulletins  describing  the 
problem. 

The  FAA  has  also  determined  that 
additional  PWC  PWlOO  service  bulletins 
have  been  published  that  provide 
additional  rework  or  replacement 
Options,  but  do  not  alter  the  compliance 
requirements.  These  service  bulletins 
are  now  referenced  in  the  AD. 

Finally,  engine  models  PW124. 
PW124A.  and  PW126A,  have  been 
deleted  from  the  AD.  Engine  Models 
PW124  and  PW124A  are  not  type 
certiflcated  in  the  U.S.  and  the  inclusion 
of  engine  model  PW128A  in  the 
applicability  section  was  an  error. 

The  economic  analysis  has  been 
updated  to  reflect  the  increase  in  labor 
cost  from  $40  to  $55  an  hour  and  the 
deletion  of  the  three  engine  models. 

After  review  of  the  available  data, 
including  the  comments  noted  above. 
the  FAA  has  determhted  tfiat  air  safety 
and  the  public  faiterest  require  tfie 
adoption  of  the  rule  with  the  changes 
previously  described  The  FAA  has 
determined  that  these  dianges  will 
neither  Incieaae  tfie  economic  harden  oo 


any  operator  nor  increase  the  scope  of 
theAa 

There  are  approximately  543  PWC 
PWlOO  series  engines  of  the  affected 
design  in  the  U.S.  fleet.  It  is  estimated 
that  it  would  take  approximately  6 
manhours  per  engine  to  accomplish  the 
required  actions  at  next  part  exposure, 
and  that  the  average  labor  cost  would 
be  $55  per  manhour.  It  is  also  estimated 
that  the  cost  of  replacement  parts  would 
be  approximately  $24,000  per  engine. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $13,211,190. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  proposal  will  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  oh  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibihty  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"AODRCSSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  th*  AnMtMfaMol 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  3»-AiRW0frmiNE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutfaorHy:  49  U^-C  App.  1354(a).  1421.  and 
1423: 49  U.S.C  10e(g):  and  14  CFR  11.89. 


$39.19    lAmiHOil 

2.  Section  39.13  it  amended  by  adding 
the  following  new  airworthiness 
directtre: 


92-«-W  Pratt  k  WUtney  Canada:  Amdt.  3»- 
81332.  Docket  No.  90-ANE-29 

Applicability:  Pratt  &  Whitney  Canada 
(PWC)  PW115.  PW118.  PWllBA.  PW120. 
PW120A.  PW123.  PW123.  PW124B,  and 
PW325B  model  turboprop  engines,  with 
specific  engine  serial  numbers  noted  in  the 
applicable  service  bulletins  (SB).  AHected 
engines  are  installed  in.  but  not  limited  to,  the 
Aerospatiale  ATR-42.  and  ATR-72,  British 
Aerospaca  ATP,  DeHaviUand  of  Canada 
DHC-8,  Embraer  EMB-120.  Canadair  CL- 
215T.  and  Fokker  50  aircraft. 

Compliance:  Required  at  the  next  engine 
module  overhaul,  hot  section  inspection 
(HSI),  or  within  36  months  from  the  effective 
date  of  this  airworthiness  directive  [AO), 
whichever  occurs  first  unless  accomplished 
previously. 

To  prevent  seizure  of  the  high  pressure 
rotor,  and  subsequent  inability  to  restart  the 
engine  inflight,  accomplish  the  following: 

(a)  Rework  or  replace  with  a  serviceable 
part,  the  high  pressure  turbine  front  cover  in 
accordance  with  the  requirements  of  any  of 
the  following  PWC  SBa,  as  applicable:  SB 
20417.  Revision  2.  dated  August  20, 198a  SB 
2041Z  dated  November  27. 1989,  SB  ZOeM. 
Revision  1,  dated  February  25, 1991:  or  SB 
20970.  dated  April  29. 1991. 

(b)  Rework  the  low  pressure  turbine  stator 
vane  assembly  in  accordance  with  the 
requirements  of  PWC  SB  20456.  Revision  3, 
dated  August  2a  1990. 

(c)  For  engines  incorporating  the  "triple 
segmented"  high  pressure  vane  ring  segment 
assembly,  Part  Number  (P/N)  3037761. 
rework  or  replace  the  high  pressure  vane 
segments  as  follows: 

(1)  For  PW115,  PWlia  PW120.  PW120A. 
and  PWlZl  model  turboprop  engines,  rework 
or  replace  with  a  serviceable  part  in 
accordance  with  the  requirements  of  either  of 
the  following  PWC  SBs.  as  applicable:  SB 
20419,  Revision  3.  dated  November  28, 1990: 
or  SB  20886.  Revision  2.  dated  February  11. 
1991. 

(2)  For  PW118A  PW123.  PW124B.  and 
PW125B  model  turboprop  engines,  rework  or 
replace  with  a  serviceable  part  in  accordance 
with  the  requirements  of  any  of  the  following 
PWC  SBa,  at  applicable:  SB  204ia  Revision  3. 
dated  November  26. 1990;  SB  2072a  dated 
February  19, 1990.  SB  20742.  Revision  4,  dated 
June  12. 1991:  SB  20886.  Revision  2.  dated 
February  11. 1991;  or  SB  20869.  Revision  1. 
dated  April  za  1991. 

(d)  For  engines  incorporating  the  "triple 
segmented"  high  pressure  vane  ring  segment 
assembly.  P/N  3037761.  rework  or  replace 
with  a  serviceable  part,  the  cooling  air  nozzle 
housing  assembly  as  follows: 

(1)  For  PW115.  PWlia  PW120.  PW120A 
and  PW121  model  birfooprop  enginca,  rewoik 
or  replace  with  a  serviceable  part  in 
accordance  with  the  requirements  of  any  of 
the  following  PWC  SB's,  as  applicable  SB 
20341.  Revision  2,  dated  September  3. 1991. 
SB  20436.  dated  March  a  1989,  or  SB  20873. 
Revision  3.  dated  April  a  1991. 

(2)  For  PW118A  PW123.  PW124B,  and 
PW125B  model  turboprop  engines,  rework  or 
replace  with  a  serviceable  part  in  accordance 
with  the  requirements  of  aagr  of  tiM  foUewiag 
PWC  SB's,  as  applicable:  SB  20341,  Revision 
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2.  dated  September  3, 1991,  SB  20436.  dated 
March  6, 1989.  SB  20873.  Revision  3,  dated 
April  8. 1991.  SB  20896,  Revision  3,  dated 
August  26. 1991,  or  SB  20872,  Revision  2. 
dated  July  8, 1991. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office,  Engine  and  Propeller 


Document  No. 


SB  2034 1R2.  Total  Pages:  4 
SB  20412.  Total  Pages:  8 
SB  2C417R2,  Total  Pages:  7 
S8  20419R3.  Total  Pages:  6 
SB  20436,  Total  Pages:  3 
SB  20456R3.  Total  Pages:  8 


SB  20604R1,  Total  Pages:  7 
SB  20726.  Total  Pages:  3 
SB  20742R4.  Total  Pages:  4 
SB  20869R1,  Total  Pages:  6 
SB  20872R2.  Total  Pages;  30 
SB  20873R3,  Total  Pages:  7 
SB  20886H2.  Total  Pages:  6 
SB  20896R3.  Total  Pages:  9 
SB  20979.  Total  Pages:  7 


Directorate.  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Engine  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 


(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  The  engine  modifications  shall  be  done 
in  accordance  with  the  following  Pratt  i 
Whitney  Canada  SB's: 


Page 


1-4 
1-8 
1-7 
1-6 
1-3 
1-3 
.  4 
5 
6-8 
1-7 
1-3 
1-4 
1-6 
1-30 
1-7 
1-6 
1-9 
1-7 


Rev.  2... 
Original.. 
Rev.  2.... 
Rev.  3.... 
Oiglnat.. 
Rev.  3... 
Rev.  1.... 
Rev.  2.... 
Original.. 
Rev.  1 .... 
Original.. 
Rev.  4... 
Rev.  1.... 
Rev.  2.... 
Rev.  3.... 
Rev.  2... 
Rev.  3... 
Original. 


Issue/Revision 


Date 


Sept  3, 1991- 
Nov.  27,  1969. 
Aug.  20,  1990 
Nov  26.  1990 
Mar.  6.  1989. 
Au9.  20.  1990 
Oct  12,  1989 
Apr.  30.  1990 
Jun.  21.  1969 
Feb.  25.  1991 
Feb.  19,  1990 
June  17,  1991 
Apr.  26,  1991. 
Julys.  1991. 
Apr.  8,  1991. 
Feb.  11, 1991 
Aug.  26.  1991 
Apr.  29.  1991 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Pratt  &  Whitney  Canada. 
Technical  Publications  Department.  1000 
Marie  Victorin,  Longueuil.  Quebec  J4G 
lAl.  Copies  may  be  inspected  at  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  room  311. 
Burlington.  Massachusetts,  or  at  the 
Office  of  the  Federal  Register.  HOG  L 
Street  NW.,  Room  8401,  Washington. 
DC. 

{h)  This  amendment  becomes  effective  on 
July  27. 1992. 

Issued  in  Burlington,  Massachusetts,  on 
April  17, 1992. 
Michael  H.  Borfitz. 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-15077  Filed  6-25-92;  8.45  am) 

BILUNG  COOC  4«10-t3-M 


14  CFR  Part  39 

[Docket  Na  91-NM-13-AD:  Amendment  39- 
8267;  AD  92-12-06] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A310,  A320,  and  A300- 
600  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Airbus  Industrie 
Model  A310,  A320,  and  A300-€00  series 
airplanes,  that  requires  the  replacement 
ef  certain  Puritan  Hennett  passenger 
emergency  oxygen  container  door  latch 
seals  with  modified  seals,  and  testing  of 
these  units  for  correct  operation.  This 
amendment  is  prompted  by  reports  of 
the  passenger  emergency  oxygen  masks 
failing  to  deploy  due  to  a  malfunction  of 
the  oxygen  container  doors.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  passengers  from  being  unable  to 
receive  oxygen  during  an  emergency 
situation. 

dates:  Effective  July  31, 1992.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  31. 1992. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  Airbus  Support 
Division.  Avenue  Didier  Daurat.  31700 
Blagnac.  France.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket.  1601 
Lind  Avenue  SW..  Renton.  Washington; 
or  at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  room  8401. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Greg  Holt.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 


1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone  |206) 
227-2140;  fax  (206)  227-1320. 

SUPPt^MENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A310,  A32a  and  A30O-600  series 
airplanes  was  published  in  the  Federal 
Register  on  January  8, 1992  (57  FR  649). 
That  action  proposed  to  require  the 
replacement  of  certain  Puritan  Bennett 
passenger  emergency  oxygen  container 
door  latch  seals  with  modified  seals, 
and  to  test  these  units  for  correct 
operation. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the  proposed 
rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  43  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  to  the 
operators  at  no  cost.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 


i. 
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on  U.S.  operators  is  estimated  to  be 
$9,460.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AO. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incor{K)ration  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  use.  106(g);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

92-12-06.  AirtMis  Industrie:  Amendment  39- 
8287.  Docket  91-NM-13-AD. 

Applicability:  Model  A310.  A320.  and 
A300-600  series  airplanes:  as  listed  in  Airbus 
Industrie  Service  Bulletins  A310-35-2002. 
Revision  2.  dated  April  30. 1991;  A320-35- 
1002,  Revision  1,  dated  December  3. 1990:  and 
A300-3Sr6001,  Revision  2.  dated  April  30, 
1991;  certificated  in  any  category. 

Co/7jp//'D/7ce.- Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  passengers  from  being  unable 
to  receive  oxygen  during  an  emergency 
situation,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  Puritan  Bennett  passenger 
emergency  oxygen  container  door  latch  seals 
with  modified  seals,  and  test  all  units  for 
correct  operation,  in  accordance  with  Airbus 
Industrie  Service  Bulletins  A310-35-2002, 
Revision  2,  dated  April  30, 1991  (for  the 
Model  A310);  A320-35-1002.  Revision  1, 
dated  December  3, 1990  (for  the  Model  A320); 
and  A300-35-6001.  Revision  2,  dated  April  30, 
1991  (for  the  Model  A300-600). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the 
Standardization  Branch,  ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  and  testing  shall  be 
done  in  accordance  with  Airbus  Industrie 
Service  Bulletins  A310-35-2002.  Revision  2. 
dated  April  30, 1991  (for  the  Model  A310): 
A320-35-1002,  Revision  1,  dated  December  3, 
1990  (for  the  Model  A320);  and  A300-35-6001. 
Revision  2.  dated  April  30, 1991  (for  the 
Model  A300-600);  as  applicable.  Airbus 
Industrie  Service  Bulletin  A320-35-1002, 
Revision  1,  dated  December  3, 1990  contains 
the  following  list  of  elective  pages: 


Pago  No. 

Revision 
levet 

Date 

1.  3-9 

1  . 

Dec  3  1990 

2 

(removed).... 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac.  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW..  room  8401.  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
July  31. 1992. 

Issued  in  Renton.  Washington,  on  May  19. 
1992. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  92-15079  Filed  6-25-92;  8:45  Sm] 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  92-NM-09-AD;  Amendment 
39-8268;  AD  92-12-07] 

Airworthiness  Directives;  Israel 
Aircraft  Industries  (lAI),  Ltd.,  Model 
1 125  Westwind  Astra  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Israel  Aircraft 
Industries  (lAI)  Model  1125  Westwind 
Astra  series  airplanes,  that  currently 
requires  repetitive  visual  inspections  to 
detect  cracks  in  the  outer  lugs  of  the 
horizontal  stabilizer  hinge  fittings,  and 
replacement  of  any  cracked  fittings.  This 
amendment  expands  the  area  specified 
for  inspection.  This  amendment  is 
prompted  by  a  report  of  cracks  found 
around  the  hinge  pin  head  and  nut  of 
lugs  located  outside  the  inspection  area 
specified  in  the  existing  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  horizontal  stabilizer  assembly. 
DATES:  Effective  July  31, 1992.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  31, 1992. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Astra  Jet  Corporation,  Technical 
Publications,  77  McCullough  Drive,  Suite 
11,  New  Castle,  Delaware  19720.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  1100  L  Street  NW..    . 
room  8401,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone  (206) 
227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
90-10-08.  Amendment  39-6597  (55  FR 
19060,  May  8, 1990),  which  is  applicable 
to  Israel  Aircraft  Industries  (lAl),  Ltd.. 
Model  1125  Westwind  Astra  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  4, 1992  (57  FR  7682). 
The  action  proposed  to  expand  the  area 
originally  specified  for  inspection. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
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making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 
The  FAA  has  determined  that  air  safety 
and  public  interest  require  the  adoption 
of  the  rule  as  proposed. 

The  FAA  estimates  that  40  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD;  this  number  represents  28  airplanes 
that  were  affected  by  AD  90-10-08,  and 
12  additional  airplanes  that  are  affected 
by  this  new  AD  action.  The  FAA 
estimates  that  it  will  take  approximately 
0.5  work  hour  per  airplane  to  accompHsh 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  AD  90-l(M)8  on  U.S.  operators  (28 
airplanes)  was  $770;  the  additional  cost 
impact  of  this  new  AD  action  on  U.S. 
operators  (12  additional  airplanes)  will 
be  $330.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  $1,100. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  thia  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  fmal  evaluation  has  been  prepared  for 
this  action  and  it  is  contained  in  the 
Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 

"ADDRESSES.' 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety 

Adoptioo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AutliOTitT:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g):  and  14  CFR  11.89. 

§39l13    [AHMfMtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  3*-6597  (55  FR 
19060,  May  8, 1990),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8268.  to  read  as  follows: 

92-12-07.  Israel  AircrafI  IndustriM  (lAI),  Ltd: 
Amendment  39-6288.  Docket  92-^4M-09- 
AD.  Supersedes  AD  90-10-08, 
Amendment  39-6597. 
Applicability:  Model  1125  Westwind  Astra 
series  airplanes,  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  horizontal  stabilizer  assembly, 
accomplish  the  following: 

(a)  Within  the  next  50  hours  time-in-service 
after  ]une  15, 1990  (the  effective  date  of  AD 
90-10-08,  Amendment  39-6597).  unless 
previously  accomplished  within  the  last  150 
hours  time-in-service  prior  to  June  15, 1990. 
perform  a  visual  inspection  to  detect  cracks 
in  the  outer  lugs  of  the  horizontal  stabilizer 
hinge  fitting,  in  accordance  with  Astra 
Service  Bulletin  1125-55-017,  dated  October 
16,1989. 

(b)  If  no  cracks  are  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  that  inspection  at  intervals  not  to 
exceed  200  hours  time-In-service. 

(c)  If  any  crack  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  the  hinge 
fitting,  in  accordance  with  Astra  Service 
Bulletin  1125-55-017,  dated  October  16, 1989, 
or  Revision  1,  dated  April  24, 1991. 

(d)  Within  the  next  50  hours  time-in-service 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished  within  the  last  150 
hours  time-in-service,  perform  a  visual 
inspection  of  the  horizontal  stabilizer  hinge 
fitting  to  detect  cracks  in  the  outer  lug  root 
radius  and  fore  and  aft  surfaces,  and  around 
the  hinge  pin  head  and  nut  of  the  lugs,  in 
accordance  with  Astra  Service  Bulletin  1125- 
55-017.  Revision  1,  dated  April  24. 1991. 
Accomplishment  of  this  inspection  terminates 
the  requirements  of  paragraphs  (a),  (b),  and 
(c)  of  this  AD. 

(e)  If  no  cracks  are  found  as  a  result  of  the 
inspection  required  by  paragraph  (d)  of  this 
AD,  repeat  that  inspection  at  intervals  not  to 
exceed  200  hoxirs  time-in-service. 

(f)  If  any  crack  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (d)  of  this 
AD,  prior  to  further  flight,  replace  the  hinge 
fitting,  in  accordance  with  Astra  Service 
Bulletin  1125-55-017,  Revision  1,  dated  April 
24, 1991.  After  replacement,  repeat  the 
inspection  required  by  paragraph  (d]  of  this 
AD  at  intervals  not  to  exceed  200  hours  time- 
in-service. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 


be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

Note:  Information  concerning  tfic  existence 
of  approved  ahemative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  Standardization 
Branch,  ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  inspections  and  replacements  shall 
be  done  In  accordance  with  Astra  Service 
Bulletin  1125-55-017,  dated  October  18;  1988. 
or  Revision  1.  dated  April  24, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Astra 
)et  Corporation,  Technical  Publications,  77 
McCullough  Drive,  Suite  11.  New  Castle, 
Delaware  19720.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  Washington; 
or  at  the  Office  of  the  Federal  Register,  1100  L 
Street  NW.,  room  8401.  Washington.  DC 

(j)  This  amendment  becomes  effective  on 
July  31. 1992. 

Issued  in  Renton,  Washington,  on  May  19, 
1992. 

BiU  R.  BoxweO, 

Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
[FR  Doc  92-15080  Filed  6-25-92;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Revision  of  Costs  Chargeable  in 
Connection  With  Relabeling  and 
Reconditioning  inadmissible  Imports 

agency:  Consumer  Product  Safety 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
its  regidation  providing  for  reimbursing 
the  government  for  the  costs  of 
reconditioning  noncomplying  imported 
hazardous  substances. 

EFFECTIVE  DATE:  July  27, 1992. 

ADDRESSES:  Consumer  Product  Safety 
Commission,  Office  of  the  Secretary. 
Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  GomiUa,  Office  of  Compliance 
and  Enforcement  Consumer  Product 
Safety  Commission,  Washington.  DC   "  ' 
20207;  Telephone  (301)  504-0400. 
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SUP1>LEMENTARY  INFORMATION:  Section 
1500.272  of  title  16  of  the  Code  of 
Federal  Regulations  is  based  on  section 
14(c)  of  the  Federal  Hazardous 
Substances  Act  (FHSA).  15  U.S.C. 
1273(c).  That  section  provides  for 
reimbursing  the  government  for  the 
costs  of  supervising  the  reconditioning 
of  noncomplying  imported  hazardous 
substances.  The  reimbursement  is  made 
by  the  owner  or  consignee  of  the 
imported  hazardous  substances  who 
requests  such  action.  The  regulation 
established  a  flat  rate  of  $8  per  hour  for 
the  supervising  officer  and  a  flat  rate  of 
$10  per  hour  for  the  analyst  (which 
included  the  use  of  the  chemical 
laboratories  and  equipment  of  the 
Consumer  Product  Safety  Commission). 
These  rates  remained  the  same  for  over 
18  years.  See  Federal  Register  notice  38 
FR  27012.  published  on  September  27. 
1973. 

The  revision  of  the  costs  for  relabeling 
and  reconditioning  of  inadmissible 
imported  products  was  necessitated  by 
the  fact  that  the  present  amounts  did  not 
adequately  reimburse  the  government 
for  its  costs  incurred.  The  previous 
amounts  were  established  by  the  Food 
and  Drug  Administration  of  the 
Department  of  Health,  Education  and 
Welfare,  the  predecessor  agency  of  the 
Consumer  Product  Safety  Commission. 
When  the  Consumer  Product  Safety 
Commission  was  established  in  1973,  the 
rates  were  not  changed.  Because  of 
inflation,  the  rates  are  not  in  line  with 
the  actual  cost  to  the  government. 

The  Conunission  proposed,  on  March 
4. 1992  (see  57  FR  7686).  to  revise  the 
rates.  No  comments  were  received. 

The  revised  rates  are  based  upon  the 
starting  salary  of  a  OS  11  investigator 
and  the  starting  salary  of  a  GS 12 
analyst.  Since  the  rates  are  based  on  GS 
(government  service)  salary  grades 
rather  than  specific  dollar  amounts, 
there  will  be  no  need,  in  the  future,  to 
revise  this  provision  to  account  for 
inflation.     | 

Impact  on  Small  Businesses 

Section  603  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  603) 
requires  agencies  to  prepare  and  make 
available  for  public  comment  an  initial 
regulatory  flexibility  analysis  of  the 
impact  of  a  proposed  rule  on  small 
entities,  including  small  businesses. 
However,  section  605(b)  of  the  RFA 
provides  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  when  the  agency  certifies  that 
the  rule  will  not.  if  issued,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  this  certification  was 
inadvertently  omitted  in  the  proposed 


rule  published  at  57  FR  7686  on  March  4. 
1992.  the  Commission,  at  this  time,  in 
accordance  with  section  605(b)  of  the 
RFA.  certifies  that  this  fmal  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  tinal  rule  merely  updates  the 
reimbursement  to  the  government  for  its 
costs  for  relabeling  and  reconditioning 
of  inadmissible  imported  products.  It        ' 
will  more  adequately  reflect  the 
government's  true  costs  in  such  matters, 
without  having  a  significant  economic 
impact  on  a  substantial  number  of  the 
small  entities  affected.  Moreover,  since 
this  supervision  only  occurs  at  the 
request  of  the  owner  or  consignee  of  the 
noncomplying  goods,  any  economic 
impact,  however  insigniHcant,  would  be 
within  the  control  of  that  owner  or 
consignee. 

List  of  Subjects  in  16  CFR  Part  1500 

Consumer  protection.  Hazardous 
substances,  Imports,  Infants  and 
children.  Labeling.  Law  enforcement, 
Reporting  and  recordkeeping 
requirements,  and  Toys. 

For  the  reasons  stated  above,  title  16 
chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART 1 500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

1.  The  authority  citation  for  part  1500 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  2079(a). 

2.  Section  1500.272  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§1500.272    Costs  Chargeable  In 
connection  with  relabeHng  and 
reconditioning  lnadmlssU>le  imports. 


(c)  Services  of  the  supervising  officer, 
to  be  calculated  at  the  rate  of  a  GS  11. 
step  1  employee,  except  that  such 
services  performed  by  a  customs  officer 
and  subject  to  the  provisions  of  the  Act 
of  February  13. 1911.  as  amended  (sec.  5. 
36  Stat.  901  as  amended;  19  U.S.C.  267). 
shall  be  calculated  as  provided  in  that 
Act. 

(d)  Services  of  the  analyst  to  be 
calculated  at  the  rate  of  a  GS  12.  step  1 
employee  (which  shall  include  the  use  of 
the  chemical  laboratories  and 
equipment  of  the  Consumer  Product 
Safety  Conunission). 


Dated:  fune  23. 1992. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  92-15087  Filed  6-25-92;  8:45  am] 

BHXmO  CODE  C3S$-01-H 


DEPARTMENT  OF  THE  TREASURY 
Customs  Servlcs 


19  CFR  Part  133 

[T.D.  92-60] 

Gray  Market  Goods 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Notice  of  court  order. 

summary:  On  April  28, 1992,  The  United 
States  District  Court  for  the  District  of 
Columbia  issued  an  order  enjoining  the 
Customs  Service  from  enforcing  a 
regulatory  exception  to  import  "^ 

restrictions  regarding  foreign-made 
goods  that  bear  a  trademark  identical  to 
a  valid  United  States  trademark  but 
which  are  materially,  physically 
different.  As  a  result  of  this  court  action, 
owners  of  trademarks  currently 
recorded  with  Customs  that  are  under 
common  ownership  or  control  with 
entities  that  own  or  use  the  trademark  in 
foreign  locations  on  or  in  connection 
with  foreign-made  goods  that  are 
materially,  physically  different  may  be 
eligible  for  protection  against  the 
importation  of  those  foreign-made  goods 
pending  further  action  by  a  court  or  final 
resolution  oi  Lever  Bros.  Co.  v.  United 
States.  Appeal  No.  92-5185.  Owners 
affected  by  the  court's  order  should 
notify  Customs  of  the  circumstances 
believed  to  warrant  amendment  of  a 
particular  trademark  recordation. 
EFFECTIVE  DATE:  ]une  26.  1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Barry  P.  Miller,  Intellectual  Property 
Rights  Branch,  U.S.  Customs  Service 
(202-566-6956). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  28. 1992.  The  United  States 
District  Court  for  the  District  of 
Columbia  issued  an  amended  order  in 
Lever  Brothers  Company  v.  United 
States  of  America  [No.  86-3151  (HHG)]. 
The  amended  order  enjoins  the  Customs 
Service  from  enforcing  S  133.21(c)(2)  of 
the  Customs  Regulations  (19  CFR 
133.21(c)(2))  as  to  foreign-made  goods 
that  bear  a  trademark  identical  to  a 
valid  United  States  trademark  but  which 
are  materially,  physically  different. 
Section  133.21(c)(2)  allows  the 
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importation  of  otherwise  prohibited 
parallel  imports  when  the  foreign  and 
domestic  trademark  or  trade  name 
owners  are  parent  or  subsidiary 
companies  or  are  otherwise  subjecMo 
common  ownership  or  control.  The 
order  also  requires  Customs  to  bar  from 
entry  into  the  United  States  all  foreign- 
manufactured  merchandise  and  material 
bearing  the  trademark  "Shield"  (bar 
soap)  or  the  trademaiic  "Sunlight" 
(dishwashing  or  "washing  up"  liquid). 

Because  Customs  cannot  determine  if 
protection  against  the  importation  of 
foreign-made  genuine  goods  was  denied 
in  an  existing  recordation  because  (1) 
the  owner  of  the  trademark  abroad  was 
the  same  as  the  domestic  owner,  or 
because  (2)  the  domestic  owner  was 
under  common  ownership  or  contrcJ 
with  the  foreign  owner,  Customs  cannot 
determine  if  protection  against  the 
importation  of  foreign-made  genuine 
goods  for  other  prior  recordations  is 
now  required  by  the  court's  order.  Only 
situation  (2),  which  is  covered  by 
S  133.21(c)(2).  was  ruled  to  be  an  invalid 
reason  for  denying  protection  by  the 
coiu-t. 

Notification  to  Customs 

Accordingly,  Customs  hereby  invites 
owners  of  recorded  trademarks  who 
believe  their  marks  have  become 
eligible  for  protection  against  the 
importation  of  foreign-made  genuine 
goods  as  a  result  of  the  court's  order  to 
so  advise  Customs  and  explain  the 
reasons  for  their  perceived  eligibility  for 
the  protection.  This  will  allow  Customs 
to  accurately  determine  which 
tradmarks  are  eligible  for  the  protection. 
Tliis  action,  inviting  trademark  owners 
to  explain  the  circumstances  brining 
them  within  the  scope  of  a  court  ruling 
is  similar  to  the  action  taken  by 
Customs  when  the  Supreme  Court 
invalidated  section  133.21(c)(3)  of  the 
Customs  Regulations  in  K  Mart 
Corporation  v.  Cartier,  et  oL  486  U.S. 
281  (1968).  Customs  emphasizes  that  this 
step  is  temporary.  The  protection  shall 
apply  only  in  the  absence  of  a  further 
order  of  a  court  affecting  the  injunction 
and  only  pending  final  resolution  of  any 
and  all  appeals  oi  Lever  Bros.  Co.  v. 
United  States,  Appeal  No.  92-5185. 

Notice  should  be  in  writing  addressed 
to:  U.S.  Customs  Service,  Intellectual 
Property  Rights  Branch,  room  210a  1301 
Constitution  Avenue,  NW..  Washington. 
DC  20229.  Parties  that  are  not  under 
common  ownership  or  control  with 
entities  that  own  or  use  the  trademark  in 
foreign  locations  on  or  in  connection 
with  foreign-made  goods  that  are 
materially,  physically  different  need  not 
take  any  action  as  a  result  of  the 
limitation  in  apphcability  of 


i  133.21(c)(2),  since  the  limitation  will 
not  affect  the  level  of  protection 
afforded  these  parties. 

Approved:  June  17, 1992. 
Carol  HalletU 
Commissioner  of  Customs. 
Nancy  L.  Worthington, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  92-15163  Filed  6-24-92;.  10:04  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistratkMi 

21  CFR  Part  573 
[DockM  No.  86F-0060] 

Selenium  in  Animal  Feeds; 
Environmental  Impact;  Hearing  Before 
the  Commissioner 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice  of  hearing. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  hearing  before  the  Commissioner 
of  Food  and  Drugs  (the  Commissioner) 
to  provide  interested  persons  an 
opportunity  to  present  relevant  scientific 
data  and  pertinent  information  on  the 
environmental  issues  related  to  the  use 
of  the  food  additive  selenium  in  animal 
feeds.  Selenium  is  an  element  essential 
for  normal  growth  and  production  in 
animals,  and  the  food  additive 
regulations  provide  for  the  use  of 
supplemental  selenium  in  the  feed  of 
catUe.  sheep,  chickens,  tiu-keys,  ducks, 
and  swine.  In  response  to  an 
amendment  to  the  regulations  providing 
for  an  increase  in  the  level  permitted  to 
be  added  to  feed,  food  supplements,  and 
salt-mineral  mixtures,  questions  have 
been  raised  concerning  the  actual  and 
potential  environmental  effects  of  the 
increase.  The  Commissioner  believes 
that  the  questions  raised  are  serious 
enough  to  warrant  a  pubUc  hearing. 
dates:  Written  or  oral  notices  of 
participation  must  be  received  by  the 
close  of  business  July  31, 1992.  The 
hearing  will  be  held  on  Aug\ist  25  and 
26, 1992.  beginning  at  8:30  a.m.  on 
August  25, 1992.  Further  comments, 
whether  on  matters  discussed  in  this 
notice  of  hearing  or  at  the  hearing,  are  to 
be  submitted  by  September  25, 1992. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Jack  Masur  Auditorium.  Bldg. 
10.  Clinical  Center.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
MD  20205.  Written  notices  of 
participation  and  any  comments  are  to 


be  sent  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857. 
Transcripts  of  the  hearing,  copies  of 
data  and  information  submitted  during 
the  hearing,  and  any  comments  will  be 
available  for  review  at  the  Dockets 
Management  Branch. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Patsy  W.  Gardner,  Center  for  Veterinary 
Medicine  (HFV-240),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855,  301-295-8765. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Selenium  is  an  element  essential  for 
normal  growth  and  production  in 
animals.  The  minimum  dietary 
requirement  for  selenium  ranges  from 
Ol  to  0.5  part  per  million  (ppm) 
depending  upon  species,  age  or  level  of 
production,  husbandry  practices,  and 
other  factors.  Diet  supplementation  is 
practiced  because  it  has  been  estimated 
that  70  percent  of  domestic  basic 
feedstuffs  (com  and  soybeans)  contain 
less  selenium  than  required  to  meet  the 
nutritional  needs  of  animals.  Selenium 
deficiency  conditions  include:  White 
muscle  disease,  nutritional 
myodegeneration,  exudative  diathesis, 
pancreatic  fibrosis,  and  cardiac 
myopathy  (sudden  death). 

When  used  in  the  feed  of  livestock 
and  poultry,  selenium  is  a  food  additive 
as  defined  in  section  201  (s)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  321(8)).  Accordingly, 
the  additive  cannot  be  added  to  animal 
feed  in  the  abs^ice  of  a  food  additive 
regulation  published  in  accordance  with 
section  400  of  the  act  (21  U.S.C.  348). 
(See  also  sections  301  and  402  of  the  act 
(21  U5.C.  331  and  342). 

Section  409  of  the  act  provides  that 
any  interested  person  may  file  a  food 
additive  petition  with  FDA  with  respect 
to  any  intended  use  of  the  additive.  A 
food  additive  petition  is  required  to 
include  the  following:  (1)  The  complete 
identity  of  the  additive,  (2)  the  anwunt 
of  the  additive  intended  for  use.  (3)  data 
to  show  that  the  additive  will  have  the 
intended  physical  or  other  technical 
effect.  (4)  a  description  of  practicable 
methods  to  determine  the  amount  of  the 
additive  in  food  because  of  its  use,  (5) 
full  reports  of  investigations  made  with 
respect  to  the  safety  of  the  food 
additive,  (6)  a  proposed  tolerance  for  the 
food  additive  in  food  if  a  tolerance  is 
required,  and  (7)  a  claim  for  categorical 
exclusion  under  \  25.24  (21  CFR  25.24)  or 
an  environmental  assessment  under 
S  25.31  (21  CFR  25.31). 
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Selenium  was  initially  the  subject  of 
food  additive  regulation  §  121325 
(recodified  to  {  573.920)  published  in  the 
Federal  Renter  of  January  a  1974  (39 
FR  1355]  providing  for  its  addition  to  the 
complete  feed  of  growing  chickens  and 
swine  at  a  level  of  0.1  ppm  and  for  its 
addition  to  the  complete  feed  of  turkeys 
at  a  level  of  0.2  ppm.  Based  upon  the 
fihng  of  subsequent  petitions,  the 
section  was  further  amended  to  provide 
for  selenium  supplementation  to  sheep, 
beef  and  dairy  cattle,  ducks,  and  laying 
hens  (43  FR  11700,  March  21, 1978;  44  FR 
5392,  January  28, 1979;  46  FR  43415. 
August  28. 1981;  46  FR  49115.  October  6. 
1981). 

In  response  to  a  petition  filed  by  the 
American  Feed  Industry  Association 
(AHA).  1501  Wilson  Blvd..  Suite  1100, 
Arlington,  VA  22209,  FDA  amended  the 
regulation  to  provide  for  (1)  An  increase 
from  0.1  to  0.3  ppm  in  the  level  of 
selenium  (as  sodium  selenite  or  sodium 
selenate)  in  complete  feeds  for  cattle, 
sheep,  chickens,  and  swine  (except  for 
weanling  swine,  which  was  already 
permitted  at  0.3  ppm);  (2)  an  increase 
from  0.2  to  0.3  ppm  for  tiu-keys  and 
ducks;  (3)  a  proportional  increase  in  the 
limit  feeding  (feed  supplements  and  salt- 
mineral  mixtures]  consumption  rates  for 
sheep  and  beef  cattle  to  0.7  and  3 
milligrams  per  head  per  day, 
respectively;  (4)  a  proportional  increase 
in  the  selenium  fortification  levels  for 
salt-mineral  mixtures  for  sheep  and 
cattle  to  90  and  120  ppm,  respectively; 
and  (5)  more  flexibility  in  certain 
manufacturing  controls  by  eliminating 
the  requirement  for  premix 
manufactiirers  to  analyze  each 
production  batch  of  selenium  premixes 
(52  FR  10887.  April  6, 1987;  corrected  52 
FR  21001,  June  4. 1987).  FDA  also 
amended  the  regulation  to  include 
requirements  for  current  good 
manufacturing  practices. 

The  agency  based  its  decision  to 
amend  the  regulation  on  manufacturing, 
utility,  safety,  and  other  data  in  the 
petition  and  in  its  files.  In  issuing  the 
1987  amendments,  FDA  determined, 
based  in  part  on  the  environmental 
impact  analysis  report  (EIAR)  submitted 
by  AFIA,  that  selenium  supplementation 
of  animal  feeds  at  a  level  of  0.3  ppm  in 
the  total  diet  would  not  have  a 
significant  impact  on  the  human 
environment.  The  agency  made  that 
determination  in  a  fmding  of  no 
significant  impact  (FONSI). 

II.  Environmental  Issues  Raised 

Section  409  of  the  act  provides  that, 
within  30  days  after  the  issuance  of  a 
food  additive  order,  any  person 
adversely  affected  by  the  order  may  file 
objections.  When  the  selenium  food 


additive  regulation  was  amended  in 
1987,  six  organizations  filed  objections 
or  comments  within  the  30-day  comment 
period.  One  or  more  of  five  of  these 
organizations  (American  Council  of 
Independent  Laboratories,  State  of 
California  Health  and  Welfare  Agency, 
Micro  Tracers,  Inc..  National  Mixer- 
Feeder  Association,  and  Natural 
Resources  Defense  Council)  requested  a 
hearing  on  their  objections,  a  stay  of  the 
1987  amendments,  or  both  a  hearing  and 
a  stay  on  the  grounds  that  the  EIAR 
submitted  by  AFIA  and  the  FONSI 
prepared  by  the  agency  did  not 
adequately  address  the  environmental 
impact  of  increasing  the  amount  of 
supplemental  selenium  permitted  in 
animal  feeds. 

One  more  of  these  organizations 
argued  that  the  scientific  literature 
demonstrates  that  selenium 
bioconcentrates,  bioaccumulates,  and 
biomagnifies,  that  FDA  did  not  consider 
these  processes  in  estimating  the 
possible  buildup  of  seleniimi  from  its 
continued  use  in  animal  feeds,  and  that 
bioconcentration,  bioaccumulation,  and 
biomagnification  can  create 
environmental  problems,  particularly  in 
aquatic  ecosystems,  which  could 
threaten  the  health  of  fish  and  wildlife. 

More  than  50  references  were 
submitted  by  these  organizations 
discussing  primarily  selenium  toxicity 
problems  that  have  occurred  at  the 
Kesterson  Reservoir  in  California.  None 
of  the  references  discusses  whether  the 
addition  of  selenium  to  animal  feeds  and 
its  subsequent  disposal  through  animal 
wastes  would  be  of  adequate  quantity 
and  bioavailability  to  cause  significant 
adverse  environmental  impacts. 

Because  the  potential  environmental 
impacts  were  being  actively  investigated 
and  because  FDA's  Center  for 
Veterinary  Medicine  (CVM)  wanted  to 
obtain  additional  information,  CVM 
provided  a  tentative  response  to  the 
environmentally  related  objections  in  a 
notice  published  in  the  Federal  Register 
of  July  11, 1989  (54  FR  29019)  (the  1989 
notice).  The  1989  notice  discussed 
CVM's  understanding  of  the  selenium 
cycle  in  the  environment,  the 
interconversion  of  selenium  from  one 
form  to  another  by  the  action  of  living 
organisms  and  chemical  and  geological 
processes,  and  the  factors  that  affect 
selenium  concentrations  found  in  the 
food  chain. 

At  that  time.  CVM  reevaluated  its 
worst-case  analysis  in  the  FONSI  and 
tentatively  concluded  that  the  model 
was  conservative  enough  to  account  for 
the  uncertainties  and  local  variations 
involved  in  the  environmental  fate  and 
effects  of  selenium  introduced  into  the 


environment  as  a  result  of  the  1987 
amendments  (54  FR  29019  at  29022). 
From  the  model  (PONSI,  p.  9]  CVM 
estimated  that,  on  a  local  basis,  the 
worst-case  increase  in  concentration 
(loading]  of  selenium  in  agricultural  soils 
amended  with  manure  from  animals 
receiving  increased  selenium 
supplementation,  as  a  result  of  the  1987 
amendments,  would  be  about  2  parts  per 
billion  (ppb)  per  application.  Further,  in 
a  modelled  10-hectare  watershed  where 
all  the  runoff  would  be  carried  into  a  1- 
hectare  pond,  CVM  estimated  that  there 
would  be  an  influx  of  0.02  to  0.24  ppb  of 
selenitun  per  year  into  the  pond.  CVM 
believes  Aat  extremely  conservative 
assumptions  were  used  in  the  worst- 
case  analysis  where  limited  information 
was  available.  Those  assiunptions  are 
as  follows:  (1)  The  maximum  amoimts  of 
selenium  will  be  used  in  feeds,  mineral 
mixes,  and  feed  supplements;  (2)  all  the 
supplemented  selenium  will  be  excreted 
directly  into  the  animals'  waste;  (3)  the 
animal  waste  is  applied  to  the  soil  at  the 
maximum  practical  rate;  (4)  all  the 
excreted  selenium  will  be  in  a  chemical 
form  readily  soluble  in  water  (5)  up  to 
10  percent  of  the  selenium  in  the  waste- 
amended  soil  will  be  lost  to  runoff  from 
a  single,  large  rainfall  event  (soil 
incorporated  pesticides  show  losses  to 
runoff  of  no  more  than  0.5  to  1.5  percent 
(FONSI.  p.  9));  and  (6)  all  the  runoff  from 
the  large  rainfall  event  of  a  lO-hecfare 
watershed  will  be  carried  into  a  1- 
hectare  farm  pond  and  will  constitute  20 
percent  of  all  the  water  in  the  pond. 

During  the  60-day  comment  period  for 
the  1989  notice,  the  agency  received  20 
comments  from  scientists  in  other 
Federal  and  State  governmental 
agencies,  representatives  from 
conservation  and  environmental 
organizations,  industry  consultants,  and 
United  States  congressmen.  Eight 
comments  provided  additional 
information  for  consideration  based 
upon  the  belief  that  more  precise 
scientific  data  are  needed  to  support  the 
assumptions  used  in  the  model  for  the 
worst-case  analysis. 

Comments  from  three  scientists  in  the 
Department  of  the  Interior  criticized  the 
assumptions  in  the  worst-case  analysis 
as  based  upon  limited  field  data  on:  (1) 
The  various  forms  of  selenium  excreted 
in  the  wastes,  (2)  the  rates  of  weathering 
of  animal  waste,  and  (3)  the  effect  of 
weathering  on  the  conversion  of 
selenium  to  different  forms  and  the 
resulting  selenium  concentrations  in 
animal  waste,  soils,  leachate.  and 
receiving  waters.  Dennis  Lemly  (Fish 
and  Wildlife  Service)  commented  that 
although  the  forms  of  selenium  excreted 
by  animals  may  not  be  bioavailable  to 
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terrestrial  ecosystems,  they  may  be 
bioavailable  in  aquatic  ecosystems.  He 
suggested  that  certain  areas  of  the 
United  States,  where  soil  selenium 
levels  are  relatively  high  and 
bioavailable,  are  incapable  of  sustaining 
even  small  increases  of  selenium  in  the 
aqueous  environment  (Ref.  1).  Joseph 
Skorupa  (Fish  and  Wildlife  Service) 
suggested  that  selenium  from 
agricultural  irrigation  return  waters  may 
contribute  to  problems  in  various  areas 
throughout  the  Western  United  States, 
and  that  the  long-term  safety  of  aquatic 
systems  containing  2  to  5  ppb  of  total 
waterbome  selenium  can  be  questioned 
(Ref.  2).  Marc  Sylvester  (Geological 
Survey)  suggested  that  selenium  in 
manure  spread  on  farm  land  in  semi- 
arid  and  arid  areas  in  the  Western 
United  States  would  most  likely  be 
oxidized  to  the  selenate  form,  which  is 
very  mobile.  Therefore,  he  indicated  that 
the  assumption  used  in  the  worst-case 
analysis  that  a  maximum  of  10  percent 
of  the  selenium  in  waste-amended  soil 
will  be  lost  to  runoff  is  unreasonable 
(Ref.  3). 

CVM  met  with  the  scientists  from  the 
Department  of  Interior  on  May  31, 1990, 


to  discuss  their  concerns.  These 
scientists  stated  that  research  in 
progress  indicates  that  the  specific  form 
of  selenium  is  critical  in  determining  the 
potential  for  the  occurrence  of  selenium 
toxicity  because  amino  forms  of 
selenium  may  bioconcentrate  to  toxic 
levels  in  fish  and  birds  even  when 
concentrations  in  water  are  less  than  1 
microgram  per  liter  (ppb).  For  this 
reason,  according  to  the  scientists, 
information,  as  opposed  to  the 
assumptions  used  in  the  worst-case 
analysis,  is  needed  on  the  specific  forms 
of  selenium  entering  the  environment 
through  animal  waste  and  the  fate  of 
these  forms  (Ref.  4). 

More  recently,  CVM  learned  that  the 
Environmental  Protection  Agency  (EPA) 
is  developing  a  threshold  value  for 
dissolved  waterbome  seleniimi  to 
protect  wildlife  using  aquatic 
environments  because  it  appears  that 
the  current  ambient  water  quality 
criteria  for  selenium  of  5  ppb 
established  for  aquatic  species  may  not 
be  adequate  to  protect  wildlife  (Ref.  5). 

CVM  has  evaluated  the  recent  data 
and  the  concerns  raised  by  the 
comments  to  the  1989  notice  and  now 


believes  that,  in  areas  of  the  Western 
United  States  (states  west  of  and 
including  North  Dakota.  South  Dakota, 
Nebraska.  Kansas,  Oklahoma,  and 
Texas),  where  geological  sources  of 
selenium  are  abundant  in  the  soil  profile 
and  bioavailable  to  ecosystems,  the" 
worst-case  assumptions  in  the  FONSI 
may  not  be  adequate  to  assess  the 
environmental  safety  of  the  additional 
introductions  of  selenium  resulting  from 
the  1987  amendments.  A  major  feature 
of  this  area  is  the  presence  of  pedocal 
soils  (see  Figure  1).  Pedocals  are 
alkaline  soils  of  semiarid  and  arid 
climates  (Ref.  6).  Bacterial  and  chemical 
{)tt)cesses  in  these  highly  oxidizing, 
alkahne  soils  favor  the  formation  of 
calcium  and  sodium  selenates.  which 
are  very  mobile  and  water  soluble,  and 
are  readily  available  forms  of  selenium 
to  plants  (Ref.  7).  In  addition,  many 
„  areas  in  the  Western  United  States  are 
prone  to  selenium  enrichment  of  the  soil 
because  of  leaching  of  underlying 
seleniferous  rocks,  such  as  the  shales 
and  clays  of  the  Upper  Cretaceous 
Pierre,  Steele,  and  Niobrara  Shales  (Ref. 
7). 
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Figure  1.   Soils  of  the  United  States  divided  into  two  major  classes 
determined  by  soil  typed  and  climate.    (Adapted  from  "Modem 
Physical  Geography."  p.  402.  edited  by  Strahler,  A.  N.,  and  A.  H. 
Strahler,  John  Wiley  and  Sons,  New  York-  Copyright  ©  1987. 
Reprinted  by  permission  of  John  Wiley  and  Sons,  Inc.) 


It  appears  from  geographical  factors 
that  the  potential  for  a  significant 
adverse  environmental  impact  as  a 
result  of  selenium  supplementation  of 
animal  feeds  may  be  different  in  the 
Eastern  United  States.  Pedalfer  soils 
found  in  the  Eastern  United  States  (see 
Figure  1)  are  acid  to  neutral  soils  of 
humid  and  semihumid  climates  {Ref.  6). 
These  acid  soils  favor  the  formation  of 
more  redaced  and  complexed  forms  of 
selenium,  such  as  ferric  selenite  (Ref.  7). 
These  complexes  are  generally  insoluble 
so  as  to  reduce  selenium  bioavailability 
to  the  point  that  forages  and  feeds 
grown  in  the  Eastern  United  States 
contain  insufficient  selenium  for  proper 
animal  nutrition  (Ref.  6) 

In  short,  in  areas  in  the  Western 
United  States  where  selenium  is 
abundant  and  bioavailable,  a  more 
detailed  analysis  may  be  required.  In 
order  to  give  all  interested  persons  an 


opportunity  to  present  their  data,  views, 
and  analyses,  FDA  is  convening  a  public 
hearing.  The  agency  requests  that 
persons  present  relevant  scientific  data 
and  any  other  pertinent  information 
concerning  the  following: 

1.  Environmental  introductions  of 
selenium  resulting  from  selenium 
supplementation  in  each  animal  species 
and  the  waste  management  system 
used.  Animals  retain  only  a  portion  of 
the  total  selenium  intake;  the  remainder 
is  excreted.  The  amount  excreted  or 
retained  appears  to  vary  with  species 
and  the  age  of  the  animal.  More  precise 
information  is  requested  on  the 
proportion  of  the  applied  dose  of 
selenium  that  is  excreted  for  each 
species  and  the  concentration  of  each  of 
the  many  selenium  chemical  forms 
excreted,  e.g.,  methylated,  elemental 
selenium,  selenides,  aminated  forms. 
Additionally,  information  is  requested 


on  the  conversion  of  excreted  selenium 
compounds  to  other  selenium  forms 
under  different  waste  management 
practices.  For  example,  do  anaerobic 
conditions  in  waste  pits  and  certain 
types  of  lagoons  result  in  the  conversion 
of  selenium  compounds  to  more 
chemically  reduced,  less  soluble  forms? 
If  so,  what  is  the  rate  of  the  chemical 
conversion? 

2.  Environmental  fate  of  introduced 
selenium  compounds.  Given  the 
chemical  forms  and  quantities  of 
selenium  introduced  mto  the 
environment  from  various  animal  waste 
management  procedures,  information  is 
requested  to  belter  define  the  chemical 
and  biological  conditions  that  control 
the  transformation  of  the  introduced 
selenium  compounds  to  other  forms,  the 
mobility  of  each  form  through  various 
soil  profiles  and  into  ground  and  surface 
waters,  and  the  potential  for 
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bioaccumulation  for  each  selenium 
compound,  including  biomagnification 
through  human  and  animal  food  webs. 
For  example,  does  the  conversion  of 
selenium  from  animal  waste  into 
different  chemical  forms  and  the 
movement  of  these  forms  in  surface  and 
ground  water  vary  between  areas  with 
acid  to  neutral  soils  and  moderate 
rainfall  compared  to  areas  with  alkaline 
soils  with  low  rainfall? 

3.  Environmental  effects  of  the 
selenium  compounds  in  different 
ecosystems.  The  toxicity  of  each 
selenium  form  introduced  into  the 
environment  needs  to  be  evaluated  in 
species  representative  of  the  exposed 
ecosystems.  In  spite  of  a  great  deal  of 
laboratory  testing  and  field  work 
conducted  so  far.  few  studies  have 
controlled  for  the  form  and  the  amount 
of  selenium  being  evaluated. 

4.  Integration  of  environmental 
information  into  a  predictive  model  for 
watersheds.  With  better  knowledge  of 
the  environmental  introductions  and 
fate  and  effects  of  selenium,  a  predictive 
model  could  be  assembled  so  that 
impacts  could  be  predicted  for  the 
varying  conditions  in  each  watershed, 
particularly  those  in  the  Western  United 
States.  Selenium  distribution,  soil  types, 
rainfall,  and  agricultural  practices  are 
highly  variable  In  the  Western  United 
States,  suggesting  that  there  are  locales 
where  forages  are  selenium-deficient 
and  higher  levels  of  selenium 
supplementation  are  both  needed  and 
would  not  be  expected  to  have  a 
significant  impact  on  the  environment. 
However,  the  tools  and  information 
necessary  to  make  a  science  based 
decision  for  each  watershed  do  not 
appear  to  be  available.  A  predictive 
model  would  guide  the  collection  of  the 
appropriate  information  for  individual 
watersheds. 

III.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Lemly,  A.  D.,  comment  17  to  FDA  Docket 
No.  88F-0060,  August  4. 1989. 

2.  Skorupa,  J.  P..  comment  27  to  FDA 
Docket  No.  88F-00e0.  August  8. 1989. 

3.  Sylvester,  M.  A.,  comment  29  to  FDA 
Docket  No.  88F-006a  August  9. 1989. 

4.  Ciduck.  S.  A.  FDA  memorandum  of 
meeting.  May  31. 1990. 

5.  Potts.  Kennard.  Ecological  Risk 
Assessment  Branch,  EPA  personal 
communication.  1992. 

6.  Lakin.  H.  W..  "Selenium  Content  of 
Soils."  United  States  Department  of 
Agriculture  Handbook  No.  20a  1961. 


7.  Herring.  |.  R..  "Selenium  Geochemistry— 
A  Conspectus."  in  "Proceedings  of  the  1990 
Billings  Land  Reclamation  Symposium  on 
Selenium  in  Arid  and  Semiarid  Environments. 
Western  United  States."  edited  by  Severson. 
R.  C.  S.  E  Fisher.  Jr..  and  L  P.  Cough.  U.S. 
Geological  Survey,  1991. 

IV.  Hearing  Procedures  Under  21  CFR 
Part  15 

To  assist  the  agency  in  determining  an 
appropriate  course  of  action  in  this 
matter,  the  Commissioner  has  decided 
to  conduct  a  legislative  type  hearing 
under  21  CFR  part  15. 

Interested  persons  will  have  an 
opportunity  to  comment  on  the 
environmental  issues  so  that  the  agency 
can  determine  whether  increasing  the 
selenium  supplementation  from  0.1  to  0.3 
ppm  could  cause  significant 
environmental  impacts  and.  if  so,  an 
appropriate  course  of  action  for  the 
agency  to  follow  to  minimize  that  risk. 
Environmental  concerns  may  lead  the 
agency  to  consider,  separately  or  in 
combination,  courses  of  action  including 
but  not  limited  to  the  following: 

1.  Deny,  in  whole  or  in  part,  the  food 
additive  petition  that  prompted  the  1987 
amendments. 

2.  Deny,  in  whole  or  in  part  the 
objections  and  requests  for  a  stay  or  a 
hearing. 

3.  Stay  the  1987  amendments  in  so  far 
as  they  permit  an  increase  to  0.3  ppm 
supplemental  selenium. 

4.  Stay  the  1987  amendments  in  so  far 
as  they  permit  an  increase  to  0.3  ppm 
supplemental  selenium  in  areas  of  the 
Western  United  States  where  geological 
and  climate  factors  (alkaline  soil  and 
low  rainfall)  increase  the  bioavailability 
of  selenium. 

5.  Prepare  an  environmental  impact 
statement. 

Issues  related  to  matters  other  than 
environmental  aspects  of  selenium 
supplementation  to  livestock  are  outside 
the  scope  of  this  hearing.The  hearing 
will  be  held  on  August  25  and  26, 1992. 
in  )ack  Masur  Auditorium  Bldg.,  10 
Clinical  Center.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
MD  20205.  The  hearing  will  begin  at  8:30 
a.m.  on  August  25. 1992.  The  presiding 
officer  will  be  Gerald  B.  Guest.  DVM. 
Director.  CVM,  with  panelists.  Sharon 
Giduck  (CVM).  George  Graber  (CVM). 
John  Matheson  (CVM),  and  Michael 
Landa  (Office  of  General  Counsel).  The 
procedures  governing  the  hearing  are 
found  at  21  CFR  part  15. 

Persons  who  wish  to  participate  are 
requested  to  file  a  written  notice  of 
participation  with  the  Dockets 
Management  Branch  (address  above)  on 
or  before  July  31. 1992.  To  ensure  timely 
handling,  any  outer  envelope  should  be 


clearly  marked  with  Docket  No.  86F- 
0060  and  the  statement  "Selenium  in 
Animal  Feeds."  The  notice  of 
participation  should  contain  the 
interested  person's  name,  address, 
telephone  number,  any  business 
affiliation  of  the  person  desiring  to  make 
a  presentation,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
requested  for  the  presentation.  FDA 
asks  that  groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
FDA  will  allocate  the  time  available  for 
the  hearing  among  the  persons  who 
properly  file  notices  of  participation.  If 
time  permits.  FDA  may  allow  interested 
persons  attending  the  hearing  who  did 
not  submit  a  notice  of  participation  in 
advance  of  the  hearing  to  make  an  oral 
presentation  at  the  conclusion  of  the 
hearing. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  wTiting  may  give  oral 
notice  of  participation  by  calling  Patsy 
Gardner.  301-295-8765.  no  later  than 
July  31. 1992.  Those  persons  who  give 
oral  notice  of  participation  should  also 
submit  written  notice  containing  the 
information  described  above  to  the 
Dockets  Management  Branch  by  the 
close  of  business  on  August  12, 1992. 
Any  outer  envelope  should  be  cleariy 
marked  with  Docket  No.  86F-0060  and 
the  statement  "Selenium  in  Animal 
Feeds.'*After  reviewing  the  notices  of 
participation  and  accompanying 
information,  FDA  will  schedule  each 
appearance  and  notify  each  participant 
of  the  time  allotted  to  the  person  and  the 
approximate  time  the  person's  oral 
presentation  is  schediiled  to  begin.  The 
hearing  schedule  will  be  available  at  the 
hearing,  and  after  the  hearing  it  will  be 
placea  on  file  in  the  Dockets 
Management'Branch  under  Docket  No. 
86F-0060. 

To  provide  time  for  all  interested 
persons  to  submit  data,  information,  or 
views  on  this  subject,  the  administrative 
record  of  the  hearing  will  remain  open 
for  30  days  following  the  hearing. 
Persons  who  wish  to  provide  additional 
materials  for  consideration  are  to  file 
these  materials  with  the  Dockets 
Management  Branch  by  September  25, 
1992.  To  ensure  timely  handling,  any 
outer  envelof)e  should  be  clearly  marked 
with  Docket  No.  86F-0060  and  the 
statement  "Selenium  in  Animal  Feeds." 
The  hearing  is  informal,  and  the  rules 
of  evidence  do  not  apply.  No  participant 
may  interrupt  the  presentation  of 
another  participant. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
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for  electronic  media  coverage  of  FDA*s 
public  administrative  proceeding, 
including  hearings  under  part  15.  Under 
21  CFR  10.205.  representatives  of  the 
electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants.This  notice  of  hearing  is 
issued  under  21  CFR  part  15. 

Dated:  June  22. 1992. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
[FR  Doa  92-15058  Filed  6-25-92;  8:45  am) 

BILLING  CODE  4>«IH}1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 
[T.D.  8394] 


RiN  1545-A037 

Proceeds  of  Bonds  Used  for 
Reimbursement;  Correction 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Correction  to  final  regulations. 

summary:  This  document  contains  a 
correction  to  the  final  regulations  (T.D. 
8394),  which  were  published  Thursday, 
January  30, 1992  (57  FR  3526).  The 
regulations  provide  guidance  as  to  when 
the  allocation  of  bond  proceeds  to 
reimburse  expenditutres  previously  made 
by  an  issuer  is  treated  as  an  expenditure 
of  the  bond  proceeds. 

EFFECTIVE  OATl:  The  regulations  and 
these  corrections  are  effective  for  bonds 
issued  after  March  2, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  P.  Cejudo  (202)  566-3283  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  provide 
rules  for  allocating  proceeds  of 
reimbursement  bonds.  Reimbursement 
bonds  are  bonds  the  proceeds  of  which 
are  allocated  to  reimburse  expenditures 
paid  prior  to  the  date  of  issue  of  the 
bonds. 

Need  for  Correctioo 

As  published,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 


Correction  of  PubUcation 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  8394),  which  were 
the  subject  of  FR  Doc.  92-2023,  is 
corrected  as  follows: 

PART  1-^CORRECTED] 

§1.103-18    (Corrected] 

Paragraph  1.  On  page  3531,  column  2, 
in  J  1.103-18,  paragraph  (c){2)(ii){B).  line 
2,  the  language  "placed  in  service."  is 
corrected  to  read  "placed  in  service  (as 
defined  in  §  1.103-8(d){5))'. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

IFR  Doc.  92-14880  Filed  6-25-92;  8:45  am] 

BILLING  CODE  4a30-O1-M 


Internal  Revenue  Service 
26  CFR  Part  1 
IT.D.  8385] 
RIN  1545-AP75 

Allocation  Attributable  to  Partnership 
Nonrecourse  Liabilities;  Correction 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  contains 
corrections  to  the  final  regulations  (T.D. 
8385),  which  were  published  Friday, 
December  27, 1991  (56  FR  66978), 
relating  to  the  allocation  among  partners 
of  certain  losses  or  deductions  and 
certain  income  or  gain  attributable  to 
partnership  nonrecourse  liabilities. 
EFFECTIVE  DATE:  December  28, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Pace  Hamill,  202-377-9372  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulation  that  is  the  subject 
of  these  corrections  added  new 
regulation  §  1.704-2  to  the  Income  Tax 
Regulations  (28  CFR  part  1)  under 
section  704(b)  of  the  Internal  Revenue 
Code  of  1986. 

Need  for  Correctiea 

As  published,  T.D.  8385  contains 
errors  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  8385).  which  was 
the  subject  of  FR  Doc.  91-30843.  is 
corrected  as  follows: 


PART  1— (CORRECTED] 
S  1.704-2    (Corrected] 

1.  On  page  66984,  column  1,  S  1704- 
2(b)(4),  line  six,  the  language  "of 

S  1.1001-2,  and  a  partner  (or  related"  is 
corrected  to  read  "of  S  1.1001-2,  and  a 
partner  or  related". 

2.  On  page  66984,  column  1,  S  1704- 
2(c),  eighth  line  from  the  bottom  of  the 
paragraph,  the  language  "necessary,  by 
a  pro  rata  portion  of  other"  is  corrected 
to  read  "necessary,  a  pro  rata  portion  of 
other". 

3.  On  page  66984.  column  3,  S  1704- 
2(e)(3),  second  line  from  the  bottom  of 
the  paragraph,  the  language 
"chargeback  requirements  of  paragraph" 
is  corrected  to  read  "chargeback 
requirement  of  paragraph". 

4.  On  page  66985,  column  3,  S  1704- 
2(f)(7),  second  line  from  the  bottom  of 
the  second  paragraph  ol  Example  1,  the 
language  "the  partnerships  allocations 
and"  is  corrected  to  read  "the 
partnership's  allocations  and". 

5.  On  page  66986,  column  1,  {  1.704- 
2(f)(7),  Example  2,  ninth  line  from  the 
top  of  the  column,  the  language 
"partnership  has  no  income  in  year  six, 
the"  is  corrected  to  read  "partnership 
has  no  gross  income  in  year  six,  the". 

6.  On  page  66987,  column  2,  5  1.704- 
2(i)(4),  third  line  from  the  bottom  of  the 
paragraph,  the  language  "paragraph 
(f)(5)  of  this  section.  See"  is  corrected  fo 
read  "paragraph  (f)(6)  of  this  section. 
See". 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 

Chief  Counsel  (Corporate). 

[FR  Doc.  92-14882  Filed  6-25-92;  8:45  am) 

BILUNG  COOE  4a3(M>t-« 


Internal  Revenue  Service 
26  CFR  Part  1 
IT.D.  8417) 
RIN  1545-AQ53 

Limitation  on  Passive  Activity  Losses 
and  Credits— Technical  Amendments 
to  Regulations;  Correction 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  contains 
corrections  to  the  final  regulations  (T.D. 
8417),  which  were  published  Friday. 
May  15. 1992.  (57  FR  20747).  The 
regulations  relate  to  the  limitation  on 
passive  activity  losses  and  credits. 

EFFECTIVE  DATE:  May  15. 1992. 
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FOR  FURTHER  INFOflMATION.CONTACT: 

Donna  J.  Welch  (202)  585-1751  (not  a 
toll-free  call). 
SUPPLfMSNTARY  INFORMATION: 

Background 

The  final  regulationa  that  are  the 
subject  of  these  corrections  adopt  as 
final  regxilations  amendments  previously 
proposed  that  made  corrective  and 
clarifying  changes  to  the  existing 
regulations  under  section  469  of  the 
Internal  Revenue  Code,  as  amended  (the 
"Code"). 

Need  for  CorceetiBa 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Coirectioa  of  Publicatioa 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  8417),  which  were 
the  subject  of  FR  Doc.  92-11310.  is 
corrected  as  follows: 

PART  1— (CORRECTED! 

Para^aph  1.  On  page  20748,  column 
one,  under  the  heading  "PART  1 — 
INCOME  TAX:  TAXABLE  YEARS 
BEGINNING  AFTER  DECEMBER  31. 
1953",  in  the  last  line  of  the  authority 
citation,  the  language  "issued  under  26 

U.S.C  480(1)  (1). is  corrected  to 

read  "issued  under  28  U.S.C.  469  (1)  (1). 


§  1.469-1    [Corrected] 

Par.  2.  On  page  20753,  column  one,  in 
S  1.46^1.  paragraph  (f){4){iii).  paragraph 
(i)  of  Example  6.  line  1.  the  language 
"Example  6.  (i)  (i)  The  taxpayer  owns 
stock"  is  corrected  to  read  "Example  6. 
(i)  The  taxpayer  owns  stock". 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc.  92-14884  Filed  6-25-92;  8:45  am) 

BIUJMO  COOe  483(M)1-M 


26  CFR  Part  1,  31,  301,  and  «<» 
[Ti).  8411] 
RiN  1545-AH13 

Definition  of  Resident  Allen; 
Correction 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Correction  to  final  regulatione. 

summary:  This  document  contains 
corrections  to  the  final  regulations  (T.D. 
8411).  which  were  published  in  the 
Federal  Ragistaf  Monday,  April  27, 1992. 
(57  FR  15237).  This  document  contains 


final  Income  Tax  Regulations  relating  to 
the  definition  of  a  resident  alien. 
Changes  to  the  applicable  tax  law  were 
made  by  the  Deficit  Reduction  Act  of 
1984.  the  Tax  Reform  Act  of  1986  and 
the  Technical  and  Miscellaneous 
Revenue  Act  of  IflSB. 
EFFECTIVE  DATE:  April  27.  1992. 
FOR  FURTHER  INFORI«ATION  CONTACT 
David  A.  Juater.  202-586-3452,  (not  a 
toll-&«e  call). 

SUPPtEMENTARV  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  provide 
guidance  under  sections  871.  904,  953. 
1303, 1441.  3121,  3306,  6013  and  7701(b) 
of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  T.D.  8411  contains 
errors  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  8411).  which  was 
the  subject  of  FR  Doc.  92-8486.  is 
corrected  as  follows: 

1.  On  page  1523a  column  1.  in  the 
preamble  under  the  heading 
"Explanation  of  Provisions",  third  line 
from  the  bottom  of  the  first  paragraph, 
the  language  "151).  with  die  INS  or 
consular  crfSce."  is  corrected  to  read 
"151  or  Form  1-551).  with  the  INS  or 
consular  officer,". 

PART  301— ICorrectedl 

§  301.7701<b)-1    [Corrected] 

2.  On  page  15244,  column  1, 

§  301.7701(b)-l(e),  Example  3,  fourth  line 
from  the  top  of  the  column,  the  language 
"fact  that  he  present  in  the  United 
States  for"  is  corrected  to  read  "fact  that 
he  was  present  in  the  United  States  for". 

§  301.7701(b>-2    [Corrected] 

3.  On  page  15244,  column  3, 
5  301.7701  (b}-2(f){3).  line  2,  the  language. 
"Naturalization  Form  1-130  (Petition 
for"  is  corrected  to  read  "Naturalization 
Form  1-130  (Petition  for". 

§  301.7701(b)-3    ICorrectedl 

4.  On  page  15245,  column  3. 
§  301.7701(b)-3(b)(6),  sixth  line  from  the 
bottom  of  the  paragraph,  the  language 
"the  Internal  Revenue  Service  to  be  full" 
is  corrected  to  read  "the  Internal 
Revenue  Service  to  be  full-". 

§  301.7701(b>-4    [Corrected] 

5.  On  page  15249.  columh  3. 
§  301.7701(b}-4(d).  £xam/j/e5..third  line 
from  the  bottom  of  the  paragraph,  the 


language  "Deeember  31  =>  7&.4%)  If  D 
makes  the  eleetioa"  is  corrected  to  read 
"December  31 =754%).  If  D  makes  the 
election". 

§  301.770ttl>>-«    [Correctsdl 

6.  On  page  152S0.  column  3. 

S  301.7701(b)-6(b)  Example  1,  line  10.  the 
language  "home  is  in  Country  F  for  the 
remainder  or'  is  corrected  to  read 
"home  in  Country  F  for  the  remainder 
of. 

§  301.7701(b)-7    [Corrected] 

7.  On  page  15252.  column  1. 

S  301.7701(b)-7(e),  Examples,  line  33. 
the  language  "She  will  not  be  entitled  to 
deduct  his"  is  corrected  to  read  "She 
will  not  be  entitled  to  deduct  her". 

§  301.7701(t»h«    ICorrectedl 

a  On  page  15252.  column  3. 
S  301.7701(b)-8(b)(2),  second  line  from 
the  bottom  of  the  inbx>ductory 
paragraph,  the  language  "through  (vi)  of 
this  section  and  the"  is  corrected  to  read 
"through  (vi)  of  this  section  (as 
applicable)  and  the". 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc  92-14875  Filed  &-25-S2;  8;45  ami 

BILLING  CODE  4S3IM>1-M 


26  CFR  Part  1 
[T.D.  M19] 
RIN  1545-AC37 

One  Class  of  Stock  Requirement; 
Correction 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Correction  to  final  regulations. 


summary:  This  document  contains 
corrections  to  final  regulations  (T.D. 
8419),  which  was  published  in  the 
Federal  Register  for  Friday,  May  29, 1992 
(57  FR  22646).  The  final  regulations 
relate  to  the  requirement  that  a  small 
business  corporation  have  only  one 
class  of  stock. 

EFFECTIVE  OATH:  May  29,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Carlson,  202-343-8459  (not  a  toll- 
free  number). 
SUPPLSIIKNTABY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  amends  ttre 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  1361  of  the  Internal 
Revenue  Code.  These  amendments  were 
proposed  to  implement  section 
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13ei(b](l)(D)  and  (c)(4)  and  (5)  as  added 
by  the  subchapter  S  Revision  Act  of 
1982.  It 

jnoctic 


ion 


Need  for  Cor 

As  published.  T.D.  8419  contains 
typographical  errors  which  may  prove  to 
be  misleading  and  is  in  need  of 
clarification. 

Correction  of  PublicatioD 

PART  1— {AMENDED] 

Accordingly,  the  publication  of  fmal 
regulations  (T.D.  8419).  which  was 
subject  to  FR  Doc.  92-12507,  is  corrected 
as  follows: 

§  1.1361-1  [Corrected] 

1.  On  page  22649,  column  1,  in 

S  1.1361-l(b)(l),  line  4.  the  language 
"small  business  corporation  means  a"  is 
corrected  to  read  "smalJ  business 
corporation  means  a". 

2.  On  page  22649.  column  2,  in 

§  1.1361-l(b)(B),  line  9,  the  language 
"May  28, 1992  that  has  been  treated  as" 
is  corrected  to  read  "May  28, 1992,  that 
has  been  treated  as". 

3.  On  page  22652,  column  3,  in 

§  1.1361-1  (l){4)(v).  paragraph  (ii)  of 
Example  2,  line  2,  the  language  "under 
paragraph  (l)(4)(iii)(B)(2)  of  this  section" 
is  corrected  to  read  "under  paragraph 
(l)(4)(iii)(B)(2)  of  this  section,". 

4.  On  page  22653,  columns  1  and  2,  in 
§  1.1361-1(1){7),  Unes  7, 11.  and  14  of  that 
paragraph,  the  date  "May  28, 1992 '  is 
corrected  by  adding  a  comma  following 
the  year  in  each  location. 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

|FR  Doc.  92-14876  Filed  6-25-92;  8:45  am) 

BILUNG  CODE  4S3D-01-M 


Office  of  Foreign  Assets  Control 

31CFRPart9Q0 

I 
Foreign  Assets  Control  Regulations 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
action:  Final  rule;  amendments. 

summary:  The  Office  of  Foreign  Assets 
Control  ("FAC")  is  amending  the 
Foreign  Assets  Control  Regulations,  31 
CFR  part  500  (the  "FACR '),  to  clarify  the 
scope  of  the  reporting  requirement 
concerning  funids  transferred  to  Vietnam 
on  behalf  of  other  persons  for  travel- 
related  purposes,  and  to  expand  the 
scope  of  transactions  authorized  in 
§  500.571  to  authorize  U.S.  common 
carriers  to  make  payments  out  of 
proceeds  owed  to  Vietnam  for 
Vietnam's  obligations  to  third-country 


service  providers  arising  from 
telecommunications  transmissions 
between  Vietnam  and  the  United  States. 
EFFECTIVE  DATE:  June  23, 1992. 
FOR  FURTHER  INFORMATION:  Steven  I. 
Pinter.  Chief  of  Licensing  (tel.:  202/622- 
2480).  or  William  B.  Hoffman,  Chief 
Counsel  (tel.:  202/622-2410),  Office  of 
Foreign  Assets  Control,  Department  of   • 
the  Treasury,  Washington,  E>C  20220. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  the  FACR  to  clarify  that  travel- 
related  payments  made  by  persons 
subject  to  U.S.  jurisdiction  in  their 
personal  capacity  are  not  subject  to  the 
reporting  requirement  applicable  to 
travel  service  providers,  and  that  funds 
transferred  by  travel  service  providers 
do  not  have  to  be  reported  by  the 
persons  on  whose  behalf  the  transfers 
are  being  made. 

In  addition,  this  rule  modifies 
S  500.571  of  the  FACR,  which  authorizes 
telecommunications  transactions 
involving  Vietnam,  provided  that 
payments  owed  to  Vietnam  or  its 
nationals  are  deposited  into  blocked 
interest-bearing  accounts  in  domestic 
U.S.  banks  pending  full  lifting  of  the 
embargo  (57  FR  17855,  April  28. 1992). 
U.S.  common  carriers  are  authorized  to 
make  payments  out  of  proceeds  owed  to 
Vietnam  arising  from 
telecommunications  transmissions 
between  Vietnam  and  the  United  States 
for  Vietnam's  obligations  to  third- 
country  providers  of  international 
facilities  and  earth  station  services. 
Payments  made  on  behalf  of  Vietnam 
pursuant  to  this  paragraph  must  be 
deducted  from  any  funds  owed  to 
Vietnam  prior  to  their  deposit  in  a 
blocked  account. 

Because  the  FACR  involve  a  foreign 
affairs  function,  Executive  Order  12291 
and  the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation,  and 
delay  in  effective  date,  are  inapplicable. 
Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  500 

Banks,  Blocking  of  assets.  Finance, 
Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Vietnam. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  500  is  amended 
as  follows: 

PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
continues  to  read  as  follows: 


Authority:  50  U.S.C.  App.  5.  as  amended. 
EG.  9193.  7  FR  5205.  3  CFR  1938-1943  Cum 
Supp.,  p.  1174;  E.O.  9989. 13  FR  4891,  3  CFR 
1943-1948  Comp.,  p  748. 

Subpart  E^Ucenses,  Authorizations 
and  Statements  of  Licensing  Policy 

2.  Section  500.563  is  amended  by 
adding  a  new  paragraph  (c)(4)  to  read  as 
follows: 

9  500.563    Certain  tranaactlone  Incident  to 
travel  to  and  within  Cafni>odla,  North  Korea, 
and  Vietnam. 

•        •        *        *        • 

(c)  •  •  • 

(4)  For  purposes  of  the  monthly 
reporting  requirements  in  paragraph 
(cH3)  of  this  section: 

(i)  Payments  made  direcFly  in  their 
personal  capacities  by  individuals 
traveling  alone  or  in  a  group  in  Vietnam. 
e.g.,  for  lodging,  transportation,  meals, 
and  other  travel-related  expenses,  do 
not  constitute  direct  or  indirect  transfers 
to  Vietnam  by  a  travel  service  provider, 
and 

(ii)  Transfers  of  funds  to  Vietnam  by  a 
travel  agency  or  other  travel  service 
provider  arranging  group  travel  are  to  be 
reported  by  that  travel  service  provider, 
and  need  not  be  separately  reported  as 
indirect  transfers  to  Vietnam  by  the 
groups  on  whose  behalf  the  travel  to 
Vietnam  is  arranged,  even  if  those 
groups  also  constitute  travel  service 
providers  for  purposes  of  this  section. 
All  payments  made  on  behalf  of 
Individual  travelers  by  a  travel  service 
provider  must  comply  with  the  $200  per 
diem  limitation  on  expenses  by  the 
traveler,  as  set  forth  in  this  section. 

«  •  *  •  « 

3.  In  §  500.571,  paragraph  (b)  is 
redesignated  as  paragraph  (c); 
paragraph  (a)  is  revised  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§500.571    Transactions  related  to 
telecommunicatioRS  authorized. 

(a)  All  transactions  of  U.S.  common 
carriers  incident  to  the  receipt  or 
transmission  of  telecommunications 
involving  Vietnam  are  authorized, 
provided  that  any  funds  owed  to 
Vietnam  or  any  national  thereof  are 
paid  into  a  blocked  interesl-bearing 
account  in  a  domestic  bank  established 
exclusively  for  this  purpose. 

Note:  Exports  or  reexports  to  Vietnam  of 
goods  and  tectinica)  data,  or  of  ti>e  direct 
products  of  technical  data  (regardless  of  L'.S. 
content],  not  prohibited  by  this  part  may 
require  authorization  from  the  U.S. 
Department  of  Commerce  pursuant  to  the 
Export  Administration  Regulations.  15  CFR 
parts  768-799.) 
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.   (b)  U^.  common  carriers  are 
authorized  to  make  payments  out  of 
proceeds  owed  to  Vietnam  arising  from 
telecommunications  transmissions 
between  Vietnam  and  the  United  States 
for  Vietnam's  obligations  to  third- 
country  providers  of  international 
telecommunications  facilities  and  earth 
station  services.  Payments  made  on 
behalf  of  Vietnam  pursuant  to  this 
paragraph  must  be  deducted  from  any 
funds  owed  to  Vietnam  prior  to  their 
deposit  in  a  blocked  account  as  required 
in  paragraph  (a)  of  this  section. 

Dated:  June  11. 1992. 
R.  Richard  Nawcomb, 

Director.  Office  of  Foreign  Assets  Control. 

Approved:  June  17, 1992. 
Nancy  L.  Wortfaingtoa. 
Acting  Assistant  Secretary  ( Enforcement). 
(FR  Doc.  92-15138  Eiled  6-23-92:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO-9-1-5409;  FnL-4147-91 

Approval  ami  Proimjigation  of  Air 
Quality  Implemantation  Ptans; 
Colorado;  Ottono  S>P  Revisions 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 


summary:  EPA  is  today  approving  ^ 

revisions  to  the  Colorado  Ozone  State    " 
Implementation  Plan  (SIP)  submitted  by 
the  Governor  on  September  27, 1989, 
and  August  30, 199a  The  revisions 
consist  of  amendments  to  Regulation 
No.  7,  "Regulation  To  Control  Emissions 
of  Volatile  Organic  Compounds."  In  its 
review  of  the  September  27, 1989  State 
submittal.  EPA  identified  several  areas 
where  the  regulation  still  did  not  meet 
EPA  requirements.  On  August  30. 1990. 
the  State  submitted  additional  revisions 
to  Regulation  No.  7  to  address  these 
deficiencies.  This  final  rule  is  taking 
action  on  both  of  these  submittals.  The 
amendments  were  made  to  conform 
Regulation  No.  7  to  federal 
requirements,  and  to  improve  the  clarity 
and  enforceability  of  the  regulation. 
EPA's  approval  serves  to  make  the 
revisions  federally  enforceable  and  was 
requested  by  the  State  of  Colorado. 
DATES:  This  action  will  become  effective 
on  August  25. 1992  unless  notice  is 
received  within  30  days  of  publication 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 


date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Registar. 
AOOftesSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  between  8  a.m.  and  4 
p.TtL.  Monday  through  Friday  at  the 
following  offices: 
Air  Programs  Branch,  Environmental 

Protection  Agency,  Region  VIII,  999 

18th  Street,  suite  500,  Denver. 

Colorado  80202-2405 
Air  Pollution  CoatroL  Division;  Colorado 

Departinent  of  Health,  3773  Cherry 

Creek  Drive  North,  suite  300,  Denver, 

Colorado  80209 
Public  Information  Reference  Unit, 

Environmental  Protection  Agency.  401 

M  Street,  SVV..  Washington.  DC  20460 
FOR  FURTHB«  M FORMATION  CONTACT: 
Jeff  Houk.  Environmental  Protection 
Agency.  Region  VIII.  999  18th  Sti^et 
Suite  500,  Denver.  ColoradQ  80202-2405. 
(303)  293-1766. 
SUPPL£MENTARV  MFORMATION: 

Background 

On  March  3. 1978.  EPA  designated  the 
Denver  metropolitan  area  as 
nonattainment  for  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  (43  FR  8976).  This  designation 
was  reaffirmed  by  EPA  on  November  6, 
1991  (56  FR  56694)  pursuant  to  section 
107(d)(1)  of  the  Clean  Air  Act.  as 
amended  in  1990.  Furthermore,  since  the 
Denver  area  had  not  suffered  a  violation 
of  the  ozone  standard  d\iring  the  three 
year  period  from  January  1. 1987  to 
December  31. 1989.  Denver  was 
classified  as  a  "transitionar'  ozone 
,  nonattainment  area  under  section  185A 
of  the  amended  Act.  In  order  to  meet  the 
RACT  requirements  of  the  Act. 
transitional  areas  must  correct  any 
RACT  deficiencies  regarding 
enforceability. 

The  current  Colorado  Ozone  SIP  was 
approved  by  EPA  in  the  Federal  Register 
on  December  12. 1983  (48  FR  55284).  The 
SIP  contains  Regulation  No.  7  (Reg  7), 
which  applies  reasonably  available 
conti-ol  technology  (RACT)  to  the 
stationary  sources  of  volatile  organic 
compounds  (\'OC).  Reg  7  was  adopted 
to  meet  the  requirements  of  section 
172(b)  (2)  and  (3)  of  the  1977  Clean  Air 
Act  (concerning  the  application  of 
RACT  to  stationary  sources)  *.  but  the 
Ozone  SIP  did  not  rely  on  the  emissions 
reduction  credit  the  regulation  would 
produce  in  order  to  demonstrate 
attainment;  rather,  the  SIP  relied  only  on 
mobile  source  controls  in  order  to 
demonstrate  attainment. 


During  1987  and  198a  EPA  Region  VTH 
conducted  a  review  of  Reg  7  for 
consistency  with  the  Control  Techniques 
Guidelines  documents  (CTG«)  and 
regulatory  guidance,  for  enforceability 
and  for  clarity.  The  CTGs.  which  are 
guidance  documents  issued  by  EPA.  set 
forth  measitfes  that  are  presumptively 
RACT  for  specific  categories  of  sources 
that  emit  VOCs.  A  substantial  number 
of  deficiencies  were  identified  in  the 
regulation.  In  1987,  EPA  published  a 
proposed  policy  dociunent  that  included, 
among  other  ttiings,  an  interpretation  o£ 
the  RACT  requirements  as  it  applied  to 
VOC  nonattainment  areas  (52  FR  45044. 
November  24. 1987.  Post-87  Policy).  On 
May  25. 1988.  EPA  published  a  guidance 
document  entitled  "Issue  Relating  to 
VOC  Regulation  Cutpoints.  Deficiencies, 
and  Eteviations,  Clarification  to 
Appendix  D  of  November  24. 1987 
Federal  Register  Notice"  (the  "Blue 
Book");  a  review  of  Reg  T  against  these 
documents  uncovered  additional 
deficiencies  in  the  regulation. 

On  May  26, 1988.  EPA  notified  the 
Governor  of  Colorado  that  the  Carbon 
Monoxide  (CO)  SEPs  for  Colorado 
Springs  and  Fort  Collins  were 
inadequate  to  achieve  the  CO  NAAQS. 
In  that  letter.  EPA  also  notified  the 
Governor  that  the  Ozone  SIP  had 
significant  deficiencies  in  design  and 
implementation,  and  requested  that 
these  deficiencies  be  remedied.  EPA  did 
not  make  a  formal  call  for  a  revised 
Ozone  SIP  in  the  May  1986  letter  '.  even 
though  the  Denver  area  was  (and  is) 
designated  nonattainment  for  ozone, 
because  no  violations  of  the  ozone 
NAAQS  had  been  recorded  in  the  area 
for  the  previous  three  years.  However. 
EPA  indicated  that  the  deficiencies,  if 
uncorrected,  could  jeopardize  the  area's 
ability  to  obtain  eventual  redesignation 
as  an  attainment  area. 

On  September  27. 1989,  the  Governor 
of  Colorado  submitted  revisions  to  Reg  7 
to  partially  address  EPA's  concerns  with 
the  Ozone  SIP.  A  detailed  description  of 
the  specific  revisions  to  the  regulation  is 
contained  in  the  Technical  Support 
Document  for  todays  Federal  Register 
notice.  Revisions  were  made  to  the 
following  sections  of  Reg  7: 

7. 1  Applicability 
7.  B  General  Prtnisions 
7.III    General  Requirements  for  Stora^ie  and 
Transfer  of  Volatile  Organic  Compounds 


'  The  re<juiremenl  lo  apply  RACT  to  existing 
stationary  sources  of  VOC  emissions  was  carried 
forth  under  the  amended  Act  iirsectton  172(c)(1)- 


■  Under  the  pre-amended  Act.  EPA  had  the 
authority  under  section  nO(Bj(2)(H)  to  iseue  a  "^P 
i:all."  requiring  a  State  to  correct- deficiencies  in  an 
existing  SIP.  Section  H0(a)(2)(H)  was  not  modified 
by  the  1990  Amendments.  In  addition,  the  amended 
Act  contain*  new  section  llt)(k)(5)  which  also 
provides  authority  for  a  SlP-CaU. 


7.IV    Storage  of  Highly  Volatile  Organic 

Compounds 
7.V    Disposal  of  Volatile  Organic 

Compounds 
7.  VI    Storage  and  transfer  of  Petroleum 

Liquid 
7. VIII    Petroleum  Processing  and  Reding 
7.IX    Surface  Coating  Operations 
7.x    Use  of  Solvents  for  Degreesing  and 

Cleaning 
7.XI    Use  of  Cutback  Asphalt 
7.XII    Control  of  VOC  Emissions  from  Dry 

Cleaning  Facilities  Using 

Perchloroethylene  As  a  Solvent 
7.XIII    Graphic  Arts 
7.XrV    Pharmaceutical  Synthesis 
7.XV    Control  of  Volatile  Organic  Compound 

Leaks  from  Vapor  Collection  Systems 

Located  At  Gasoline  Terminals,  Bulk 

Plants,  and  Gasoline  Dispensing 

Facilities 
Appendix  A    Criteria  for  Control  of  Vapors 

from  Gasoline  Transfer  to  Storage  Tanks 
Appendix  B    Criteria  for  Control  of  Vapors 

from  Gasoline  Transfer  at  Bulk  Plants 

(Vapor  Balance  System) 
Appendix  D    Test  Procedures  for  Annual 

Pressure/Vacuum  Testing  of  Gasoline 

Transport  Trucks 
In  addition,  the  following  new  emission 
sources  and  appendices  were  added  to  Reg  7: 
7.IX.A.7    Fugitive  Emission  Control 
7.IX.N.  Flat  Wood  Paneling  Coating 
7.IX.0.  Manufacture  of  Pneumatic  Rubber 

Tires  i 

7.XIX).  Coal  Tarl 
Appendix  E  Emission  Limit  Conversion 

Procedure 

In  general,  the  revised  Reg  7  (as 
submitted  by  the  Governor  on 
September  27, 1989)  met  the  CAA 
requirements,  which  were  Interpreted  in 
the  CTGs.  the  Blue  Book,  and  the  Po8t-87 
Pohcy.  However,  in  its  review,  EPA 
identified  three  remaining  concerns 
about  areas  of  the  regidation  which  did 
not  explicitly  foUow  EPA  guidance: 

A.  Areas  of  the  country  which 
requested  extensions  of  the  attainment 
date  for  the  orone  NAAQS  beyond  the 
initial  1982  target  specified  in  the  Clean 
Air  Act.  as  amended  in  1977,  were 
required  to  submit  SIP  revisions  by  July 
1, 1982  (46  FR  7182,  January  22, 1981). 
This  requirement  applied  to  the  Denver 
metropohtan  area.  TTie  1982  submittal 
was  required  to  include  RACT 
regulations  for  all  sources  of  VOC 
covered  by  a  CTG  and  for  all  remaining 
stationary  sources  in  the  nonattainment 
area  with  potential  VOC  emissions 
(before  control)  of  100  tons  per  year  or 
greater  ("major  non-CTG  sources"). 

The  1982  Ozone  SIP  was  submitted  to 
EPA  on  June  24, 1982.  Among  other 
deficiencies,  the  SIP  did  not  contain 
regulations  requiring  RACT  on  major 
non-CTG  sources  of  VOC.  EPA  noted 
this  deficiency  m  the  February  3, 1983. 
proposed  approval  of  the  plan  (48  FR 
5030).  The  State  responded  by 
committing  to  adopt  RACT  for  any  VOC 


sources  subsequently  covered  by  a  CTG. 
EPA  considereti  this  commitment 
adequate  to  meet  the  non-CTG  RACT 
requirement,  and  approved  the  1982 
Ozone  SIP  on  December  12. 1983  (48  FR 
55284). 

EPA's  review  of  the  Ozone  SIP  during 
1987  and  1988  revealed  that  the  intent  of 
the  requirement  for  RACT  for  major 
non-CTG  sources  had  not  been  met. 
EPA  tentatively  identified  several 
stationary  sources  which  should  have 
applied  RACT  since  1982.  but  were  as 
yet  unregulated.  Reg  7  contained  no 
mechanism  for  requiring  control  of  these 
sources,  other  than  a  "General  Emission 
Limitation,"  for  sources  not  specifically 
regulated  by  Reg  7.  of  450  pounds  per 
hour  or  3000  pounds  per  day.  This 
general  limitation  allowed  sources  to 
have  actual  emissions  of  up  to  nearly 
550  tons  per  year  before  control  was 
required.  This  provision  clearly  did  not 
meet  the  1982  SIP  requirement,  which 
was  reiterated  in  the  May  25, 1988, 
Appendix  D  Qarification  document. 

To  address  this  concern,  the  State 
revised  Reg  7  to  delete  the  existing 
"General  Emission  Limitation"  and  to 
require  RACT  for  stationary  sources 
with  potential  emissions  of  VOC  of  100 
tons  per  year  or  more,  under  certain 
conditions.  Section  7.II.C.  applies  this 
new  RACT  requirement  to  sources  not 
specifically  covered  by  the  regulation  as 
follows: 

(1)  Sources  with  actual  emissions  of 
100  tons  per  year  or  more  must  apply 
RACT. 

(2)  Sources  with  potential  emissions 
of  100  tons  per  year  or  more,  but  with 
actual  emissions  of  less  than  100  tons 
per  year,  may  avoid  having  to  apply 
RACT  by  obtaining  a  federally 
enforceable  permit  to  hmit  production  or 
hours  of  operation  to  keep  actual 
emissions  below  100  tons  per  year. 

(3)  Sources  vtrith  potential  emissions 
of  100  tons  per  year  or  more,  but  with 
actual  emissions  of  less  than  50  tons  per 
year  on  a  12-month  rolling  average,  may 
avoid  RACT  and  permit  requirements  by 
(a)  submitting  a  report  each  year 
demonstrating  that  the  50  tons  per  year 
threshold  has  not  been  exceeded  and  (b) 
maintaining  monthly  records  of  VOC 
usage  and  emissions  to  enable  the  State 
to  verify  these  reports. 

The  State  developed  this  approach  to 
regulating  100  ton  per  year  non-CTG 
sources  after  receiving  comments  on  the 
proposed  Reg  7  revisions  from  several 
industries  in  the  Denver  area.  These 
sources  indicated  that  their  processes 
involved  a  number  of  non-CTXJ  category 
operations  which  are  performed 
infrequently  (such  as  painting  letters  on 
four  production  units  per  year)  which 
resulted  in  low  actual  emissions,  but 


which  would  result  in  large  potential 
emissions  when  calculated  on  an  8760 
hour  per  year  basis.  EPA  is  approving 
section  7.11.0.  of  the  state  rules  for  its 
strengthening  effect  on  the  SIP.  The 
submitted  rule  is  stronger  than  the  pre- 
existing non-CrO  RACT  rule  because  it 
specifically  applies  to  sources  that  have 
a  potential  to  emit  greater  than  100  tons 
per  year  of  VOCs  and  that  are  not  yet 
covered  by  a  CTG.  The  rule  requires 
those  sources  to  adopt  RACT.  The 
previous  rule,  which  was  a  commitment 
of  the  State  and  did  not  directly  affect 
non-CTG  sources,  only  applied  to  those 
sources  for  which  EPA  subsequently 
issued  a  CTG.  Therefore,  the  submitted 
rule  strengthens  the  SIP  because  it 
applies  to  major  sources  not  covered  by 
a  CTG. 

EPA  is  not  addressing  whether  this 
rule  establishes  RACT  for  major 
stationary  sources  not  subject  to  a  CTG. 
The  Denver  metropolitan  area  is  a 
transitional  area  for  ozone;  therefore,  it 
is  not  subject  to  the  RACT  fix-up 
requirement  of  section  182(a)(2)(A)  of 
the  Clean  Air  Act  as  amended  in  1990. 
Instead  as  required  by  section  185A  of 
the  amended  Act,  EPA  must  determine 
by  June  30, 1992,  whether  or  not 
transitional  areas  (including  Denver) 
attained  the  ozone  NAAQS  as  of 
December  31, 1991.  If  a  finding  of 
attainment  is  made,  the  State  must 
submit  a  maintenance  plan  within  12 
months  of  the  finding.  For  a 
maintenance  plan  to  be  approved  and 
the  Denver  metropolitan  area  to  be 
redesignated  as  attainment  pursuant  to 
section  107(d)(3)(E).  the  State  may  have 
to  develop  specific  RACT  regulations  for 
major  non-CTG  sources.  Information 
available  to  EPA  suggests  that  there  has 
been  growth  in  emissions  from  some 
non-CTG  sources  in  the  area;  RACT 
regulations  for  these  sources  may  be 
necessary  to  assure  ten-year 
maintenance  of  the  NAAQS,  as  required 
by  section  175A  of  the  Act. 

B.  Reg  7  did  not  contain  an  explicit 
deadline  for  compliance  with  the 
revised  regulation.  In  response  to  EPA 
comments,  the  State  adopted  additional 
revisions  to  Reg  7  requiring  all  sources 
to  come  into  compliance  with  the 
revised  Reg  7  by  October  31, 1991. 

EPA  considered  a  two-year  timeframe 
for  compliance  with  the  regulation 
revisions  to  be  acceptable  because  no 
Ozone  SIP  Call  was  made  in  1988  (no 
violations  of  the  ozone  NAAQS  have 
been  monitored  in  the  Denver  area  since 
1984)  and  thus,  the  revisions  were  not 
immediately  necessary  for  the  area  to 
attain  the  NAAQS.  The  two-year 
compliance  timeframe  applies  only  to 
the  regulation  revisions,  and  not  to 
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requirements  which  existed  prior  to 
October  30. 1989.  Sources  which  were  in 
existence  prior  to  the  regulation 
revisionss  and  which  were  covered  by 
the  regulations  at  that  time  were 
required  to  maintain  compliance  with 
those  provisions. 

C.  The  Graphic  Arts  provisions 
contained  a  definition  of  potential  to 
emit  which  was  somewhat  unclear  (see 
section  7.XIII.A.2..  Applicability).  The 
definition  referenced  Uie  EPA 
requirement  that  potential  to  emit  be 
determined  at  maximum  capacity  before 
control  (per  the  Appendix  D 
Clarification  document),  but  also 
included  a  requirement  that  potential 
emissions  be  based  on  historical  records 
of  solvent  and  ink  con8umption^^.(per  the 
previous  regulatory  guidance  document. 
Guidance  to  State  and  Local  Agencies  in 
Preparing  Regulations  to  Control 
Volatile  Organic  Compounds  from  Ten 
Stationary  Source  Categories, 
September  1979).  As  a  result,  the 
definition  could  have  been  interpreted  to 
require  potential  to  emit  to  be  calculated 
at  both  maximum  and  historical 
operating  rates,  which  in  most  cases  will 
be  different.  EPA's  interpretation  of  this 
'  definition  was  that  potential  to  emit 
should  \3e  calculated  at  maximum 
capacity  before  control;  historical 
records  of  solvent  and  ink  consumption 
should  be  used  to  determine  VOC 
emissions  at  a  given  operating  rate,  not 
to  determine  the  historical  maximum 
operating  rate.  The  Reg  7  revisions, 
submitted  by  the  Governor  on  August 
30, 1990,  addressed  this  concern. 
In  addition,  due  to  additional 
information  received  after  the  adoption 
of  revisions  to  Reg  7  in  September  1989. 
the  State  reconsidered  its  regulation  of 
coal  tar  under  section  7.X1.  (Use  of 
Cutback  Asphalt).  In  the  revisions 
submitted  on  August  30, 1990,  section 
7.XI.D..  covering  coal  tar,  was  deleted. 
Regulation  of  coal  tar  is  not  covered  by 
the  CTG  for  cutback  asphalt  use:  EPA 
believes  that  it  is  not  needed  to  meet  the 
RACT  requirement  of  the  CAA. 

On  January  13, 1992,  EPA  notified  the 
State  that,  prior  to  finalizing  today's 
action,  it  was  necessary  to  document  the 
State's  position  with  regard  to  capture 
efficiency  (CE)  determination.  During 
earlier  reviews  of  the  State's  VOC 
regulations,  EPA  Region  VIII  had 
indicated  that,  because  EPA  had  not 
issued  final,  generally-applicable  CE  test 
methods,  an  acceptable  State  approach 
to  CE  was  a  commitment  to  develop  test 
methods  consistent  with  the  most  recent 
EPA  guidance  on  CE  testing  on  a  case- 
by-case  basis  as  needed,  and  a 
commitment  to  adopt  test  methods  after 
EPA  issued  final  CE  test  methods.  The 


CE  provision  adopted  by  the  State  in 
section  IX.A.5.e.  of  Regulation  Mo.  7 
does  address  the  requirement  that 
testing  for  CE  be  performed  on  a  case- 
by-case  basis,  and  that  this  testing  be 
consistent  with  EPA  guidance.  In  a  letter 
dated  February  5, 1992,  from  John  Leary, 
Acting  Director,  Colorado  Air  Pollution 
Control  Division,  to  Douglas  Skie,  Chief, 
Air  Programs  Branch.  EPA  Region  VIII. 
the  State  committed  to  adopt  and  use  all 
new  CE  methods  as  they  are  developed 
and  promulgated  by  the  EPA's 
rulemaking  process.  In  that  same  letter, 
the  State  indicated  that  until  changes 
are  promulgated,  the  Air  Pollution 
Control  Division  will  use  the  CE 
protocols  that  were  published  by  EPA 
on  June  29, 1990  (55  FR  26814).  This  is 
the  same  protocol  developed  for  the 
Chicago  Federal  Implementation  Plan 
and  contained  within  40  CFR 
52.741(a)(4)(iii)  and  appendix  B. 

In  today's  action,  EPA  is  approving 
the  State's  VOC  definition  as  submitted 
in  the  1989  and  1990  revisions  to  Reg  7. 
However,  on  February  3, 1992,  EPA 
published  a  revised  definition  of  volatile 
organic  compounds  (57  FR  3941).  The 
definition  excludes  a  number  of  organic 
compounds  from  the  definition  of  VOC 
on  the  basis  that  they  are  negligibly 
reactive  and  do  not  contribute  to 
tropospheric  ozone  formation.  The 
State's  definition  excludes  some,  but  not 
all,  of  these  compounds.  Therefore,  the 
State's  definition  of  VOC  provides  for 
the  regulation  of  some  compounds 
which  are  no  longer  considered  VOCs 
by  EPA.  In  light  of  EPA's  most  recent 
definition  of  VOC,  EPA  will  not  enforce 
against  sources  for  failure  to  control  the 
emission  of  compounds  that  are  exempt 
from  the  VOC  definition.  EPA  is  in  the 
process  of  informing  the  Region  VIII 
States  of  the  revised  definition  of  VOC 
and  will  request  that  future  SIP 
revisions  reflect  the  most  recent  VOC 
definition. 

Based  on  the  above  revisions,  EPA 
believes  that  Colorado  has  met  the 
RACT  requirement  of  the  Act  as  it 
applies  to  the  Denver  metropolitan  area. 
Colorado  has  corrected  its  RACT  rule 
deficiencies  regarding  enforceability. 

The  Denifer  metropolitan  area  is 
classified  as  a  "transitional"  area  under 
the  1990  Clean  Air  Act  Amendments, 
meaning  that  the  area  is  legally 
designated  as  an  ozone  nonattainment 
area,  but  that  it  did  not  experience 
violations  of  the  ozone  NAAQS  during 
the  1987-89  period  used  to  classify  areas 
under  the  Amendments.  Under  the 
transitional  classification,  EPA  must 
review  the  available  ambient  air  quality 
data  and  make  a  determination  by  June 
30. 1992.  whether  the  area  has.  in  fact. 


attained  the  ozone  NAAQS,  EPA's 
review  will  be  based  on  the 
completeness  and  adequacy  of  the 
monitoring  data  and  on  the  adequacy  of 
the  monitoring  network  used  to  collect 
those  data. 

Should  EPA  find  that  the  area  has 
attained  the  ozone  NAAQS,  the  State 
will  be  required  to  develop  a 
maintenance  plan  demonstrating  that 
the  NAAQS  will  be  maintained  for  a 
period  of  not  less  than  10  years.  (This 
plan  must  later  be  updated  to 
demonstrate  that  the  NAAQS  will  be 
maintained  for  an  additional  10  years.) 
When  the  maintenance  plan  is 
developed,  the  State  may  consider 
revisions  to  the  ozone  control  slrategy. 
including  revisions  to  the  VOC  control 
requirements  of  Reg  7.  Until  any  such 
revisions  are  approved  by  EPA.  the 
requirements  of  Reg  7  will  remain  in 
effect. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
August  25. 1992  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  August  25. 
1992. 

Final  Action 

EPA  is  today  approving  Colorado's 
Ozone  SIP  revisions,  submitted  by  the 
Governor  on  September  27, 1989,  and 
August  30, 1990.  These  revisions  consist 
of  amendments  to  Regulation  No.  7. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  any  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.a  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
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Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  PR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 
EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  to  the  Clean 
Air  Act  enacted  on  November  15, 1990. 
The  Agency  has  determined  that  this 
action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment.  Approval  of  this  specific 
revision  to  the  SIP  does  not  indicate 
EPA  approval  of  the  SIP  in  its  entirety. 

The  Denver  metropolitan 
nonattainment  area  is  a  transitional 
area  under  the  amended  Act  and  did  not 
receive  an  ozone  SIP  Call  under  the  pre- 
amended  Act;  therefore,  the  area  was 
not  subject  to  the  RACT  fix-up 
requirement  of  the  amended  Act 
(Section  182(a)(2)(A)).  EPA  isn't 
addressing  whether  or  not  this  rule 
establishes  RACT  for  major,  non-CTG 
sources.  If  the  area  is  found  to  be  in 
attainment  of  the  ozone  NAAQS,  the 
State  may  have  to  develop  specific 
RACT  regulations  for  major  non-CTG 
sources  to  assure  a  ten-year 
maintenance  of  the  NAAQS.  However, 
for  the  present  time,  EPA  believes  that 
this  rule  need  not  fulfill  the  RACT  fix-up 
requirement  of  the  amended  Act  in 
order  for  Colorado  to  have  a  fully 
approved  SIP  for  the  Denver 
metropohtan  area. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  25, 1992. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  section  307(bj(2)). 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
Slate  ImplemeDtation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1980. 


Dated:  May  26. 199Z 
lack  W.  McGrew, 

Acting  Regional  Administrator. 

40  CFR  Part  52,  Subpart  G,  is  amended 
as  follows: 

PART  52— {AMENOEOl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U5.C.  7401-7671q. 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(55)  to  read  as 
follows: 

§  52.320    Identification  of  plan. 

(c)  •  *  • 

(55)  Revisions  to  the  Colorado  Ozone 
State  Implementation  Plan  were 
submitted  by  the  Governor  on 
September  27, 1989,  and  August  30, 1990. 
The  revisions  consist  of  amendments  to 
Regulation  No.  7,  "Regulation  To  Control 
Emissions  of  Volatile  Organic 
Compounds." 

(i)  Incorporation  by  reference.  (A) 
Revisions  to  Regulation  No.  7,  Sections 
7.1  (Applicability).  7.II  (General 
Provisions),  7.III  (General  Requirements 
for  Storage  and  Transfer  of  Volatile 
Organic  Compounds),  7.IV  (Storage  of 
Highly  Volatile  Organic  Compounds), 
7.V  (Disposal  of  Volatile  Organic 
Compounds),  7. VI  (Storage  and  Transfer 
of  Petroleum  Liquid),  7.VIII  (Petroleum 
Processing  and  Refining),  7.IX  (Surface 
Coating  Operations),  7.X  (Use  of 
Solvents  for  Degreasing  and  Cleaning), 
7.X1  (Use  of  Cutback  Asphalt),  7.X1I 
(Control  of  VOC  Emissions  from  Dry 
Cleaning  Facilities  Using 
Perchloroethylene  as  a  Solvent),  7.XIII 
(Graphic  Arts),  7.XIV  (Pharmaceutical 
Synthesis),  7.XV  (Control  of  Volatile 
Organic  Compound  Leaks  from  Vapor 
Collection  Systems  Located  at  Gasoline 
Terminals,  Bulk  Plants,  and.Casoline 
Dispensing  Facilities),  and  Appendices 
A  (Criteria  for  Control  of  Vapors  from 
Gasoline  Transfer  to  Storage  Tanks),  B 
(Criteria  for  Control  of  Vapors  from 
Gasoline  Transfer  at  Bulk  Plants — 
Vapor  Balance  System),  andt)  (Test 
Procedures  for  Annual  Pressure/ 
Vacuum  Testing  of  Gasohne  Transport 
Trucks).  The  following  new  emission 
sources  and  appendices  were  added  to 
Regulation  No.  7:  7.1X.A.7  (Fugitive 
Emission  Control),  7.IX.N.  (Flat  Wood 
Paneling  Coating),  7.IX.0.  (Manufacture 
of  Pneumatic  Rubber  Tires),  and 
Appendix  E  (Emission  Limit  Conversion 
Procedure).  These  revisions  became 
effective  on  October  30, 1989,  and 
August  30. 1990. 

(ii)  Additional  material.  (A)  February 
5, 1992,  letter  from  John  Leary,  Acting 


Director,  Colorado  Air  Pollution  Control 
Division,  to  Douglas  Skie,  EPA.  This 
letter  contained  the  State's  commitment 
to  conduct  capture  efficiency  testing 
using  the  most  recent  EPA  capture 
efficiency  protocols,  and  the 
commitment  to  adopt  federal  capture 
efficiency  fesl  methods  after  they  are 
officially  promulgated  by  EPA. 

(FR  Doc.  92-15028  Filed  6-25-92;  8:45  am] 
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40  CFR  Part  52 

riL  tO-2-5435;  FRL-4t25-f ) 

Approval  and  Promulgation  of 
Implementation  Plan^  Htinois 

AOCNCV:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACnOH:  Final  rule. 

summary:  On  December  20, 1991, 
USEPA  proposed  to  approve  a  revision 
to  the  Illinois  sulfur  dioxide  (SOi)  State 
Implementation  Plan  (SIP)  and  solicited 
public  conunent  on  the  proposed  SIP 
revision  and  USEPA's  proposed 
approval  of  it.  Today's  rule  responds  to 
the  public  comments  received  and 
announces  approval  of  the  revision, 
which  amends  35  Illinois  Administrative 
Code  214  (35  lAC  214).  Measurement 
Methods  for  the  Emission  of  Sulfur 
Compounds. 

USEPA's  action  is  based  upon  a 
revision  request  which  was  submitted 
by  the  State  to  satisfy  the  requirements 
of  the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  July  27. 1992. 

ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of  final 
rulemaking,  and  other  materials  relating 
to  this  rulemaking  are  available  for 
inspection  at  the  following  address:  (It  is 
recommended  that  you  telephone  Mary 
Onischak  at  (312)  353-5954  before 
visiting  the  Region  V  Office  ). 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
77  West  Jackson  Boulevard,  Chicago. 
Illinois  60604 

A  copy  of  today's  revision  to  the 
lUmois  SIP  is  available  for  inspection  at: 
U.S.  Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Onischak,  Regulation 
Development  Branch,  Regulation 
Development  Section  (5AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  V,  Chicago.  Illinois  60604,  (312) 
353-5954. 
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SUPPLEMENTARY  INFORMATION:  On 

Februar>'  8. 1991.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  amendments  to  35  lAC 
214  (sulfur,  limitations)  to  the  USEPA  as 
a  revision  to  the  Illinois  SIP.  The 
amendments  correct  several  defects 
identified  by  USEPA  in  the  302 
compliance  determination  methodology. 
The  Illinois  Pollution  Control  Board 
adopted  the  regulation.  R87-31. 
Proposed  Amendments  to  part  214, 
Measurement  Methods  for  Emissions  of 
Sulfur  Compounds,  on  December  20, 
1990.  On  January  25, 1991,  the  final  rule 
was  published  in  the  Illinois  Register. 

USEPA  is  approving  this  SIP  revision 
because  the  revised  compliance 
methodology  satisfactorily  corrects 
several  defects  in  the  1972  SIP,  including 
the  lack  of  a  short-term  compliance  test 
method,  the  test  methods'  ability  to 
refute  other  noncompliance  findings, 
and  the  provision  for  director's 
discretion.  The  approval  of  this  rule  may 
allow  USEPA  to  reinstate  the  1.8  pounds 
SOi  per  million  British  Thermal  Units  (lb 
SOi/MMBTU)  emission  limit  for  coal- 
buming  combustion  sources  in  the 
Chicago  and  East  St.  Louis  major 
metropolitan  areas  of  Illinois.  Currently, 
there  are  no  federally  enforceable  SO? 
emission  limits  in  these  areas.  For 
additional  information  regarding  this 
submittal  please  see  the  technical 
support  document  of  June  26, 1991. 

A  notice  proposing  approval  of  this 
SIP  revision  was  published  in  the 
Federal  Register  on  [}ecember  20, 1991 
(56  FR  66003).  The  pubUc  comment 
period  closed  on  January  21, 1992.  Three  ^ 
public  conunents  were  received  in 
response  to  USEPA's  proposed  rule. 
They  are  summarized  below.  USEPA's 
response  to  each  comment  is  also 
presented  below. 

Public  Comments 

(1)  Comment-  On  January  9. 1992. 
Bharat  Mathur.  Manager.  Division  of  Air 
Pollution  Control.  lEPA.  submitted  a 
letter  supporting  USEPA's  proposed 
rulemaking. 

USEPA  Response:  None  necessary. 

(2)  Comment:  In  a  letter  dated  January 
17. 1992,  the  Illinois  Power  Company 
commented  that  since  USEPA  has 
approved  revised  SOi  emission  limits 
for  its  Baldwin  Power  Plant  in  Randolph 
County,  Illinois,  the  facility  should  no 
longer  be  included  in  the  list  of  rural 
SOj  sources  which  are  not  subject  to  a 
federally  enforceable  SOi  emission  limit 
in  the  units  of  lb  SOj/MMBTU. 

USEPA  Response:  The  Illinois  Power 
Company  is  correct  in  this  statement. 
USEPA's  approval  of  the  site-specific 
SIP  revision  for  the  Baldwin  Power 


Plant,  published  in  the  Federal  Register 
on  April  18. 1990,  (55  FR  14419)  does 
establish  a  federally  enforceable  lb  SO2/ 
MMBTU  emission  limit  for  this  facility. 
USEPA  regrets  this  misunderstanding. 

(3)  Comment-  The  Chemical 
Manufacturers  Association  (CMA) 
commented  in  a  January  21, 1992,  letter 
that  "there  is  a  definite  place  for  the  use 
of  director's  discretion  in  making 
decisions  regarding  stack  testing."  CMA 
argues  that  USEPA-approved  stack  test 
methods,  as  published,  may  not  work  in 
the  field  without  modification,  and  that 
schedules  imposed  by  the  requirements 
of  the  Clean  Air  Act  Amendments  of 
1990  (1990  Amendments)  may  not  allow 
time  for  such  modifications  to  be 
approved  by  USEPA. 

USEPA  Response:  USEPA  is  currently 
drafting  new  policy  on  director's 
discretion.  The  new  policy  is  expected 
to  allow  some  State  discretion  for  minor 
matters  such  as  slight  adjustments  to 
test  procedures  for  practicality. 
However,  USEPA's  purpose  in 
restricting  the  use  of  director's 
discretion  is  to  ensure  that  changes 
which  could  affect  a  SIP's  ability  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
cannot  be  made  to  a  SIP  without  USEPA 
review  and  approval. 

Fmal  Rulemaking  Action 

Based  on  the  information  contained  in 
the  State's  February  8, 1991.  submittal  of 
amendments  to  35  LAC  214,  and  in 
consideration  of  the  public  conunents 
received  on  the  December  20, 1991. 
notice  of  proposed  rulemaking.  USEPA 
is  approving  Illinois'  revised 
measurement  methods  for  emission  of 
sulfur  compounds. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  Two  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989.  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  Two  and  Three  SIP  revisions  (54 
FR  2222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  for  a 
period  of  2  years. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
State  Implementation  Plan  for 


conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15. 1990. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  25. 1992. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Note— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Illinois  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  April  14,  1982. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

40  CFR  part  52.  subpart  O.  is  amended 
as  follows:' 


PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671(q). 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(86)  to  read  as 
follows: 

§52.720    Identification  of  plan. 
•        •        •        •        • 

(c)  *  •  * 

(86)  On  February  8. 1991.  the  State 
submitted  revisions  to  its  sulfur  dioxide 
measurement  methodology. 

(i)  Incorporation  by  reference.  (A) 
Title  35:  Environmental  Protection, 
Subtitle  B:  Air  Pollution,  Chapter  1: 
Pollution  Control  Board.  Part  214  Sulfur 
Limitations.  Subpart  A:  General 
Provisions,  section  214.101  Measurement 
Methods.  Adopted  December  20. 1990. 
effective  January  15. 1991. 

|FR  Doc.  92-15030  Filed  6-25-92;  8:45  am] 
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40CFRPart$2 

[ND-1-2-5412;  4147-71 

Approval  and  Promulgation  of  State 
Implementation  Plans;  North  Dakota; 
Ambient  Air  Quality  Standards  and 
Other  Minor  Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Direct  final  rule. 

summary:  EPA  is  today  approving 
revisions  to  North  Dakota's  State 
Implementation  Plan  (SIP)  submitted  by 
the  Governor  on  June  28, 1990,  which 
modified  the  Ambient  Air  Quality 
Standards  (AAQS)  (Chapter  33-15-02  of 
the  North  Dakota  Administrative  Code 
[N.D.A.C.])  to  amend  the  hydrogen 
sulfide  standard  and  the  format  of  other 
ambient  standards,  and  various  other 
minor  changes  in  N.D.A.C.  Chapters  33- 
15-01,  33-15-05.  33-15-10,  33-15-14,  and 
33-15-20.  The  June  28, 1990  submittal 
also  includes  revisions  to:  The 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations 
(N.D.A.C  Chapter  33-15-15)  to 
incorporate  the  nitrogen  dioxide  (NO2) 
increments;  and  the  Standards  of 
Performance  for  New  Stationary 
Sources  (NSPS)  (N.D.A.C.  Chapter  33- 
15-12)  and  the  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
(N.D.A.C.  Chapter  33-15-13).  At  this 
time,  EPA  is  only  acting  on  the  revisions 
to  the  AAQS  and  the  various  other 
minor  changes.  The  revisions  to  the  PSD 
regulations  were  approved  by  EPA  in 
the  Federal  Register  on  March  28, 1991; 
the  revisions  to  the  NSPS  regulations 
were  approved  by  EPA  in  the  Federal 
Register^n  June  20, 1991.  EPA  will  be 
acting  upon  the  remainder  of  the  June 
26, 1990  submittal  in  another  action.  The 
effect  of  this  action  is  to  make  those 
revisions  which  are  being  acted  on  in 
this  final  rule  part  of  the  North  Dakota 
SIP  and  thus  federally  enforceable.  This 
action  was  requested  by  the  State  of 
North  Dakota. 

DATES:  This  action  will  become  effective 
on  August  25, 1992  unless  notice  is 
received  by  July  27, 1992  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  between  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday  at  the 
following  offices: 

Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18th  Street,  Suite  500.  Denver, 
Colorado  80202-2405 


Division  of  Envirormiental  Engineering, 
North  Dakota  Department  of  Health 
and  Consolidated  Laboratories,  1200 
Missouri  Avenue.  Bismarck,  North 
Dakota  58502 

H>R  FURTHER  INFORMATION  CONTACT! 

Mindy  Mohr,  Environmental  Protection 
Agency.  Region  VIII.  Air  Programs 
Branch,  999 18th  Street,  suite  500, 
Denver,  Colorado  80202-2405.  (303)  294- 
7539,  FTS  330-7539. 

SUPPLEMENTARY  INFORMATION:  Section 
110(a)(2)(H)(i)  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990,  provides  the 
State  the  opportunity  to  amend  its  SIP 
from  time-to-time  as  may  be  necessary. 
The  State  is  utilizing  this  authority  of  the 
CAA  to  update  and  revise  existing 
regulations  which  are  a  part  of  the  SIP. 

Article  33-15  (Air  Pollution  Control)  of 
the  North  Dakota  Administrative  Code 
(N.D.A.C.)  contains  the  rules  and 
regulations  used  to  control  air  pollution 
in  the  State.  Article  33-15  consists  of  20 
chapters,  numbered  33-15-01  through 
33-15-20.  In  this  action,  EPA  is  only 
addressing  the  following  chapters: 

33-15-01 — General  Provisions 
33-15-02— Ambient  Air  QuaHfy  Standards 
33-15-05 — Emissions  of  Particulate  .Matter 

Restricted 
33-15-10— Control  of  Pesticides 
33-15-14 — Designated  Air  Contaminant 

Sources,  Permit  to  Construct,  Permit  to 

Operate 
33-15-20— Control  of  Emissions  from  Oil  and 

Gas  Well  Production  Facilities 

The  revisions  to  the  above-mentioned 
Chapters  are  highlighted  below: 

1.  Chapter  33-15-01— General 
Provisions — several  changes  have  been 
made  to  this  Chapter  the  definition  of  a 
public  nuisance  was  changed,  the 
conditions  for  granting  a  variance  were 
modified,  the  circumvention  clause  was 
modified,  and  a  new  section  defining  the 
Department's  enforcement  policy  was 
added. 

2.  Chapter  33-15-02— Ambient  Air 
Quality  Standards — has  been  revised  to 
incorporate  four  new  ambient  standards 
for  hydrogen  sulfide  (H2S),  place  the 
previous  ambient  standard  for  HzS  in 
Chapter  33-15-16,  (Restriction  of 
Odorous  Air  Contaminants),  and  revise 
the  way  in  which  other  pollutant 
standards  (sulfur  dioxide,  carbon 
monoxide,  ozone  and  nitrogen  dioxide) 
are  expressed;  from  micrograms  per 
cubic  meter  (ug/m*)  to  parts  per  million 
(ppm). 

3.  Chapter  33-15-05 — Emissions  of 
Particulate  Matter  Restricted — has  been 
modified  to  clarify  which  sources  are 
exempt  from  this  Chapter.  Previously, 
the  language  in  the  regulation  indicated 
that  only  new  sources  rated  at  less  than 
10  MMBTU/hr  heat  input  were  exempt 


from  the  particulate  matter  emission 
rates.  It  had  always  been  intended  that 
oil  sources  less  than  10  MMBTU/hr  heat 
input  be  exempt.  This  has  been  clarified 
with  these  revisions.  Additionally,  Table 
4,  Maximum  Allowable  Rates  of 
Emissions  of  Particulate  Matter  from 
New  Fuel  Burning  Equipment,  has  been 
revised  to  assure  that  sources  with 
multiple  boilers  (each  boiler  less  than  10 
MMBTU/hr  heat  input,  but  when  the 
heat  input  of  the  multiple  boilers  is 
summed,  the  total  heat  input  would  be 
greater  than  10  MMBTU/hr)  have 
applied  the  applicable  emission  limit. 

4.  Chapter  33-15-10— Control  of 
Pesticides — has  been  revised  to  add  a 
section  which  indicates  that  the 
handling  and  disposal  of  pesticide 
containers,  including  burning,  must 
comply  with  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  October  25, 1988. 

5.  Chapter  33-15-14— Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Permit  to  Operate — has  been 
revised  to  reference  the  EPA's 
"Guideline  on  Air  Quahty  Models 
(Revised)"  and  the  "North  Dakota 
Guideline  for  Air  Quality  Modeling 
Analysis".  Although  both  docimients  are 
referenced,  EPA  expects  thai,  as  a 
minimum,  all  required  modeling 
analyses  will  meet  all  requirements  of 
EPA's  "Guideline  on  Air  Quality  Models 
(Revised)",  and  EPA's  modeling  policies 
in  effect  at  the  time  of  permit 
application.  In  a  February  14, 1992,  letter 
from  Dana  K.  Mount,  Director,  North 
Dakota  Division  of  Environmental 
Engineering,  to  Douglas  M.  Skie,  Chief, 
Air  Programs  Branch,  EPA  Region  VIII. 
the  State  committed  to  meeting  all 
requirements  of  the  EPA  Guideline  for 
"air  quality  modeling  demonstrations 
associated  with  the  permitting  of  new 
PSD  sources,  PSD  major  modifications, 
and  sources  which  wUl  be  located  in 
nonattainment  areas.  If  any  conflict 
exists,  the  EPA  Guideline  will  take 
precedence  for  these  source  categories." 
The  State  also  indicated  that,  because 
certain  requirements  of  the  EPA 
Guideline  are  impractical  for  smaller 
sources,  the  State  does  not  intend  to 
meet  all  requirements  of  the  EPA 
Guideline  for  the  smaller  sources 
covered  by  Chapter  33-15-14.  This 
revision  to  the  Chapter  also  clarifies 
that  a  source  will  be  denied  a  permit  to 
construct  if  it  causes  or  significantly 
contributes  to  a  violation  of  an  ambient 
air  quality  standard.  The  significance 
levels  were  added  to  the  Chapter. 
Finally,  this  Chapter  was  amended  to 
clarify  an  exemption  to  the  Chapter. 
That  is,  fossil  fuel  burning  equipment, 
other  than  smokehouse  generators, 
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which,  amoog  odier  things,  has  actual 
emusioos  that  do  not  exceed  twenty- 
five  tons  per  year  of  any  air 
caatamiaant  do  not  need  a  permit  to 
cooatmct  or  operate.  Previously,  the 
exemption  had  fust  stated  "emission" 
and  has  now  been  darified  to  state 
"actual  eoiissioos". 

6.  Chapter  33-15-20— Control  of 
Enissions  from  Oil  and  Gaa  Well 
Production  Facilities — has  been  revised 
to  more  explicitly  outline  its  intent. 
lliese  revisions  iodude  wording 
changes  and  additional  language  to 
better  clarify  the  applicability  and 
specific  requirements  of  the  Chapter. 

EPA  is  publishiJig  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
August  25. 19Q2  unless,  by  July  27. 1992. 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  August  25. 
1992. 

Fmal  Action 

EPA  is  approving  revisions  to  North 
Dakota's  SIP  submitted  by  the  Governor 
on  June  28. 1990.  which  modified  the 
Ambient  Air  Qnality  Standards  (AAQS) 
{Chapter  3J-15-02  of  the  North  Dakota 
Administrative  Code  [N.D.A.C.])  to 
amend  the  State's  hydrogen  sulfide 
standard  and  format  of  other  ambient 
standards,  and  various  other  minor 
changes  in  N.DA.C.  Chapters  33-15-01, 
33-1S-05.  33-15-ia  33-l&-'14.  and  33-15- 
20. 

Nothing  in  thb  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  any  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  tedmical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C.  e05(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significaot  economic  impact  on  a 
substantial  onmber  of  small  entities  (48 
FR  8709). 

This  action  has  been  dassified  as  ■ 
Table  3  action  by  the  Regional 
AdmiiBStrator  tBider  the  procedures 
published  in  the  F«4aral  Reghttar  on 


January  19. 1689  (54  FR  2214-2225).  On 
January  «,  1969.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  OMB  has  agreed 
to  oontisoe  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request 

The  Agency  has  reviewed  this  request 
for  revision  ot  the  federally-approved 
SIP  for  cocformance  with  the  provisions 
of  the  1980  Amendments  enacted  on 
November  15, 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  the  sii>mittal  preceded  the  date 
of  enactment  Approval  of  this  specific 
reviuon  to  the  SIP  does  not  indicate 
EPA  approval  of  the  SIP  in  its  entirety. 

Under  section  307(b)(1)  of  tiie  Clean 
Air  Act  petitions  for  judicial  review 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
August  25, 1992.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  mie  for  the  purposes  of  judidal 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judidal 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bH2).) 

List  of  Subjects  in  40  CFR  Fart  SZ 

Air  pollution  control.  Carbon 
monoxide,  Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Note:  Incorporation  by  reference  of  the 
State  bn{>leBeQUt)on  Plan  for  the  State  of 
North  Dakota  was  approved  by  the  E>ii«ctor 
of  the  Federd  Register  on  July  1 1962. 

Dated:  May  21. 1992. 
lack  W.  McCtaw, 
Acting  Regional  Administrator. 

40  CFR  part  52.  subpart  JJ,  is  amended 
as  follows: 

PART  52-1  AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  foUowr 

Authodtr  42  U.S.C  7401-7«71<}. 

Subpart  JJ-4«ortto  DAota 

2.  Section  52.1620  is  amended  by 
adding  (cKZ)  to  read  as  foUowK 


S  52.1820    Identification  of  ptan. 

(c) 

(22)  On  June  26, 1990,  the  Governor  of 
North  Dakota  submitted  revisions  to  the 
plan.  The  revisions  indude  amendments 
to  the  hydrogen  sulfide  standard  and  the 
format  of  other  ambient  standards,  and 
various  other  minor  changes. 

(i)  Incorporatioa  by  reference.  (A) 
Revisions  to  the  North  Dakota 
Administrative  Code:  General 
Provisions  33-15-01-04.30,  33-15-01- 
07.2.  33-15-01-08,  33-15-01-15.2,  33-15- 
01-17;  Ambient  Air  Quality  Standards 
33-15-02  Table  1  standards  for  sulfur 
dioxide,  hydrogen  sulfide,  carbon 
monoxide,  ozone,  and  nitrogen  dioxide: 
Emissions  of  Particulate  Matter 
Restricted  33-15-05-02.2e,  Table  4; 
Control  of  Pesticides  33-15-10-02.5; 
Designated  Air  Contaminant  Sources, 
Permit  to  Construct  Permit  to  Operate 
33-15-14-02.4.a  and  b.  33-15-14-02.5A 
33-15-14-05.1.b{3);  Control  of  Emissions 
from  Oil  and  Gas  Well  Production 
Facilities  33-15-20-01.1. 33-15-20-01.2J 
and  m,  33-15-2Q-a^l,  33-15-20-03.1.  2. 
and  3.  33-15-20-04;  effective  June  1, 
1990. 

(ii)  Additional  materia!.  Letter  dated 
February  14. 1992.  from  Dana  K.  Mount. 
Director,  Division  of  Environmental 
Engineering,  to  Douglas  M.  ^e,  EPA. 
This  letter  provided  the  State's 
commitment  to  meet  all  requirements  of 
the  EPS.  "Guideline  on  Air  Quality 
Models  (Revised)"  for  air  quality 
modriing  demonstrations  assodated 
with  the  permitting  of  new  PSD  sources. 
PSD  major  modifications,  and  sources  to 
be  located  in  nonattainment  areas. 
3.  Section  52.1824  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


§52.1624    Revtowofnew 
mooiflcflllofiSp 


and 


(c)  The  State  of  North  Dakota  has 
clarified  the  language  contained  in  the 
North  Dakota  Administrative  Code  on 
the  use  of  the  EPA  ''Guideline  on  Air 
Quality  Models"  as  supplemented  by  the 
"North  Dakota  Guideline  for  Air  Quality 
Modeling  Analysis".  In  a  letter  to 
Douglas  M.  Skie,  EPA,  dated  February 
14, 1992.  Dana  K.  Mount  Director  of  the 
Divisicm  of  Environmental  Engineering, 
stated: 

To  darify  this  issue,  the  State  of  North 
Dakota  will  commit  to  meeting  all 
requirements  of  the  EPA  Guideline  for  air 
quaUty  modeling  demonstrationi  associated 
with  the  permitting  trfaew  PSD  sources.  PSD 
major  modifications,  and  sources  wiiich  wilK 
be  located  in  nonattainment  areas.  If  any 
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conflict  exists,  the  EPA  Guideline  will  take 
precedence  for  these  source  categories. 

|FR  Doc.  92-15029  Filed  6-25-92;  8:45  am) 

BILLING  CODE  6S60-SO-M 


40  CFR  Part  52 
[UT-1-1-5410;  FRL-4147-B) 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Utah;  Ozone  SIP 
Revisions 


agency:  Envifonmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  today  approving 
revisions  to  Utah's  State  Implementation 
Plan  (SIP)  submitted  by  the  Governor  on 
May  4, 1990,  and  July  25. 1991.  The 
revisions  consist  of  amendments  to  the 
State's  regulations  for  stationary 
sources  of  volatile  organic  compounds 
(VOCs),  contained  within  Regulation 
R446-1-4.9  of  the  Utah  Air  Conservation 
Regulations,  "Emission  Standards.  Non- 
Attainment  Area  Requirements — 
Ozone,"  and  revisions  to  those 
definitions  applicable  to  the  VOC 
regulations,  contained  within  Regulation 
R446-1-1,  "Foreward  and  Definitions." 
The  amendments  were  made  to  conform 
Regulations  R446-1-1  and  R446-1-4.9  to 
federal  requirements  for  application  of 
reasonably  available  control  technology 
(RACT)  to  stationary  sources  of  VOCs,  . 
as  required  by  section  182(a)(2)(A)  of  the 
1990  Clear  Air  Act,  and  to  improve  the 
clarity  and  enforceability  of  the 
regulation;  these  am^dments  are 
commonly  term'ed  "RACT  fix-ups."  The 
May  4, 1990  submittal  also  includes 
revisions  to  the  State's  new  source 
review  regulations,  contained  within 
R446-1-3,  "Control  of  Installations,"  and 
revisions  to  other  definitions  which  are 
not  specifically  related  to  the  VOC 
regulations,  contained  within  R446-1-1. 
At  this  time,-EPA  is  acting  only  on  the 
revisions  to  the  definitions  and  emission 
standards  for  ozone  nonattainment 
areas,  contained  within  R446-1-1  and 
R446-1-4.9.  The  revisions  to  R446-1-3 
and  to  the  other  definitions  in  R446-1-1 
>vere  previously  approved  by  EPA  in  the 
Federal  Register  on  June  27, 1991. 

This  final  rule  is  taking  action  on  both 
the  May  4, 1990,  md  the  July  25, 1991, 
submittals.  The  effect  of  this  action  is  to 
make  the  revisions  to  the  VOC 
regulations  part  of  the  Utah  SIP  and  thus 
federally  enforceable.  This  action  was 
requested  by  the  State  of  Utah. 
DATES:  This  action  will  become  effective 
on  August  25, 1992  unless  notice  is 
received  by  July  27, 1992  that  someone 
wishes  to  submit  adverse  or  critical 


comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday  at  the 
following  offices: 
Environmental  Protection  Agency, 
Region  VIII.  Air  Programs  Branch,  999 
18th  Street,  suite  500,  Denver, 
Colorado  80202-2405 
Division  of  Air  Quality,  Department  of 
Environmental  Quality,  State  of  Utah, 
Salt  Lake  City,  Utah  84114-4820 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460 
FOR  FURTHER  INFORMATION  CONTACT 
Mindy  Mohr,  Environmental  Protection 
Agency,  Region  VIII,  Air  Programs 
Branch,  999 18th  Street,  suite  500, 
Denver,  Colorado  80202-2405,  (303)  294- 
7539,  FTS  330-7539. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1978,  EPA  designated 
Salt  Lake  County  and  Davis  County  as 
nonattainment  for  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  (43  FR  8962).  This  designation 
was  reaffirmed  by  EPA  on  November  6, 
1991  (56  FR  56694)  pursuant  to  section 
107(d)(1)  of  the  Clean  Air  Act,  as 
amended  in  1990.  The  current  Utah 
Ozone  SIP  was  approved  by  EPA  in  the 
Federal  Register  on  August  15, 1984  (49 
FR  32575).  Pursuant  to  EPA 
requirements,  the  SIP  contains 
Regulation  R446-1-4.9  of  the  Utah  Air 
Conservation  Regulations,  "Emission 
Standards.  Non-Attainment  Area 
Requirements — Ozone,"  which  applies 
reasonably  available  control  technology 
(RACT)  to  the  stationary  sources  that 
emit  volatile  organic  compounds 
(VOCs).  The  SIP  also  contains 
Regulation  R44&-1-1,  "Foreward  and 
■Definitions";  many  of  these  definitions 
are  specifically  applicable  to  the  VOC 
regulations  contained  within  R446-1-4.9. 
Regulation  R446-1-4.9  was  adopted  to 
meet  the  requirements  of  sections  172(b) 
(2)  and  (3)  of  the  1977  Clean  Air  Act 
(concerning  the  application  of  RACT  to 
stationary  sources).  This  general 
requirement  for  RACT  has  been 
reaffirmed  in  section  172(c)(1)  of  the 
1990  Clean  Air  Act. 

During  1987  and  1988,  EPA  Region  Vlll 
conducted  a  review  of  Regulations 
R446-1-1  and  R446-1-4.9  for  consistency 
with  the  Control  Techniques  Guidelines 
(CTGs)  and  regulatory  guidance,  for 
enforceability,  and  for  clarity.  A 
substantial  number  of  deficiencies  were 
identified  in  the  regulations.  On  May  25, 


1988,  EPA  published  a  guidance 
document  entitled  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations"  (the  "Blue  Book");  a 
review  of  Regulations  R446-1-1  and 
R446-1-4.9  against  this  document 
.uncovered  additional  deficiencies  in  the 
regulations. 

On  May  26, 1988,  pursuant  to  Section 
110(a)(2)(H)  of  the  1977  Act.  EPA 
notified  the  Governor  of  Utah  that  the 
SIP  was  inadequate  to  achieve  the 
Ozone  NAAQS  in  Davis  and  Salt  Lake 
Counties  (SIP  Call).  In  that  letter,  EPA 
requested  that  the  State  correct 
identified  deficiencies  in  the  existing 
SIP,  and  adopt  regulations  previously 
required  or  committed  to  but  never 
adopted.  The  notice  ot  Ozone  SIP 
inadequacy  was  published  in  the 
Federal  Register  on  September  7, 1988 
(53  FR  34500). 

During  1988, 1989,  and  1990,  EPA 
Region  VIII  reviewed  and  commented 
on  revisions  to  Regulations  R446-1-1 
and  R446-1-4.9  which  were  prepared  in 
response  to  the  1988  Ozone  SIP  Call.  On 
May  4, 1990,  the  Governor  of  Utah 
submitted  revisions  to  Regulations 
R446-1-1  and  R446-1-4.9  to  partially 
address  EPA's  concerns  with  the  Ozone 
SIP;  however,  the  package  was 
administratively  incomplete.  EPA 
verbally  agreed  to  delay  processing  of 
this  submittal  after  discussions  with  the 
State  indicated  problems  in  obtaining 
the  official  copy  of  the  regulations  from 
the  State's  Division  of  Administrative 
Rules.  The  necessary  documentation, 
which  met  all  administrative 
requirements  of  40  CFR  part  51  appendix 
V,  Criteria  for  Determining 
Completeness  of  SIP  Submittals,  was 
not  submitted  to  EPA  until  January  11. 
1991.  On  February  19, 1991,  EPA  notified 
the  State  that  the  May  4, 1990  submittal 
was  administratively  complete.' 

The  May  4, 1990  submittal  also 
included  revisions  to  the  State's  new 
source  review  regulations,  contained 
within  R446-1-3,  "Control  of 
Installations,"  and  revisions  to  other 
definitions  which  are  not  specifically 
related  to  the  VOC  regulations, 
contained  within  R446-1-1.  The 
revisions  to  R446-1-3  and  to  the  other 
definitions  m  R446-1-1  were  previously 
approved  by  EPA  in  the  Federal  Register 
on  June  27, 1991  (56  FR  29436).  In  todays 
action,  EPA  is  acting  upon  those 
definitions  contained  within  R446-1-1 
which  relate  to  the  VOC  regulations  of 


'  This  completeness  delerminalion  was  msde 
pursuant  to  EPA's  complelpness  criteria  set  forth  at 
40  CFR  part  51.  appendix  V.  EPA  has  since  airx^nded 
those  criteria  pursuant  to  section  110tk)tl)|A)  of  the 
amended  Act  (SO  FR  42216,  August  28, 1991) 
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R446-1-4.9:  these  are  the  definitions  for 
the  following;  "Air  dried  coating." 
"A«pb^t  or  asphalt  cement," 
"Conden«er."  "Fabric  coating."  "Paper 
coating."  "Rotograrure  coating," 
"Submerged  fill  pipe,"  "Vinyl  coating." 
"Volatile  Organic  Compound," 
"Basecoat,"  "Coating,"  "Exterior  single 
coat"  "Filler."  "Groove  coat." 
"Hardwood  plywood."  "Ink."  "Interior 
single  coat"  "Low  organic  solvent 
coating,"  "Prime  coat"  "Primer." 
"Printed  Interior  panels,"  "Sealer." 
"Stain.~  "Emulsified  asphalt,"  "Open  top 
vapor  degreaser,"  "Solvent  metal- 
cleaning,"  "Specialty  printing 
operations,**  "Capture  system,"  "Carbon 
adsorption  system."  "Solvent,"  "Asphalt 
concrete.**  ""Dry  cleaning  facility,"  and 
"Patch  mix." 

On  November  15, 199a  the  Clean  Air 
Act  Amendments  of  1990  were  enacted, 
Public  Law  101-549. 104  Stat  2399 
(1992),  codified  at  45  U.S.C  7401-7671q. 
Section  182(a)(2)(A)  of  the  1990  Clean 
Air  Act  codified  the  requirement  that 
States  corretjt  deficient  SIPs  for  ozone 
areas  that  had  received  a  pre- 
amendment  SIP  Call,  had  retained  a 
designation  of  nonattainment  under  the 
amended  Act,  and  were  classified  as 
marginal  or  above.  Under  this  provision, 
these  aireas  were  required  to  submit 
within  six  months  of  the  date  of 
classification  [i.e.,  by  May  15, 1991)  a 
revision  which  corrects  (or  adds)  those 
requirements  concerning  RACT  required 
under  Section  172(b)  of  the  1977  Clean 
Air  Act.  as  interpreted  in  EPA's  pre- 
amendment  guidance.  Among  other 
things,  the  pre-amendment  guidance 
consists  of  the  post-87  policy,  (52  FR 
45044)  (November  24, 1987);  the 
guidance  document  entitled  "Issues 
Relating  to  VOC  Regulation  Cutpoints. 
Deficiencies  and  Deviations"  (the  **Blue 
Book",  notice  of  availability  of  which 
was  published  in  the  Federal  Register  on 
May  25, 1988);  and  the  existing  CTCs. 
The  SIP  Call  letter  interpreted  that 
guidance  and  indicated  corrections 
necessary  for  Salt  Lake  County  and 
Davis  County  (the  ''Salt  Lake  City 
nonattainment  area").  The  Salt  Lake 
City  nonattainment  area  retained  its 
designation  of  nonattainment  and  was 
classified  as  moderate  by  operation  of 
law  under  section  181(a)  of  the  amended 
Act.  Althoogh  portions  of  the  Utah 
submittal  preceded  the  date  of 
enactment  of  the  amended  Act,  the 
submittal  may  be  reviewed  for  meeting 
the  RACT  fix-up  requirement. 

The  State's  May  4, 1990  submittal,  as 
supplemented  by  the  documentation 
submitted  on  January  11. 1991,  although 
administratively  complete,  did  not 
address  all  of  the  RACT  fix-ap 


requiremenU  of  section  182(aX2)(A)  of 
the  1990  Clean  Air  Act.  In  a  letter  dated 
May  9, 1991.  from  F.  Burnell  Cordner. 
Executive  Secretary  of  the  Utah  Air 
Conservation  Committee,  to  Douglas 
Skie,  Chiet  Air  Programs  Branch.  EPA 
Region  VUL  the  State  indicated  that  the 
final  changes  to  Regulation  R446-1-4.9. 
which  would  satisfy  all  of  the  RACT  fix- 
up  requirements,  had  been  adopted  on 
April  23. 1991.  These  changes  became 
effective  on  June  15, 1991.  However,  due 
to  administrative  difficulties  (obtaining 
an  official  copy  of  the  revised  rules),  the 
State  was  unable  to  submit  the  complete 
RACT  fix-op  package  by  the  statutory 
due  date  of  May  15. 1991;  this  package 
was  submitted  to  EPA  on  July  25. 1991- 

The  SIP  submittal  of  July  25. 1991 
addresses  the  requirement  to  adopt 
regulations  applying  RACT  to  all 
sources  of  VOCi  covered  by  a  CTG.  The 
SIP  submittal  also  contains  a  rule.  R446- 
1-4.9D,  which  requires  the  utilization  of 
RACT  by  sources  that  have  the  potential 
to  emit  greater  than  100  tons  per  year  of 
VOCs  and  that  are  not  yet  covered  by  a 
CTG  (major  non-CTG  sources).  This  rule 
represents  a  commitment  by  the  State  to 
require  RACT  for  major  non-CTG 
sources:  however,  this  rule  does  not 
satisfy  the  requirements  for  a  non-CTG 
generic  RACT  rule,  since  it  does  not 
specify  emission  limits,  is  not  replicable, 
and  does  not  meet  all  criteria  for  federal 
enforceability. 

Although  Utah  was  required  to  submit 
a  non-CTG  RACT  rule  as  part  of  its 
RACT  fix-up  process,  at  this  time, 
neither  EPA  nor  State  staff  are  aware  of 
any  sources  within  the  Salt  Lake  City 
nonattainment  area  to  which  this 
regulation  would  apply.  i.e.,  no  major 
non-CTG  sources.  EPA  review  of  the 
EPA  Aerometric  Information  Retrieval 
System  and  the  Slate's  review  of  its 
preliminary  emission  inventory,  which  is 
being  prepared  as  required  under 
section  182(a)(1)  of  the  amended  Act 
identify  no  major  non-CTG  sources.  The 
State  and  EPA's  Regional  Office  will 
continue  to  analyze  the  information 
produced  for  the  emission  inventory  to 
determine  if  any  major  non-CTG  sources 
exist.  If  such  sources  are  found  by  either 
the  State  or  by  the  EPA  in  the  future,  the 
State  must  expeditiously  develop 
specific  RACT  rules  for  such  sources 
upon  their  discovery,  and  must  submit 
such  rules  to  EPA  for  approval  as 
specific  SIP  revisions. 

EPA's  approval  of  R446-1-4.9D  is  for 
strengthening  the  SIP.  EPA  is  not  making 
a  finding  that  the  rule  meets  the 
requirements  to  be  considered  RACT. 
However,  since  EPA  is  making  a 
negative  finding  that  no  major  non-CTG 
sources  are  located  in  the  Salt  Lake  City 


nonattainment  area,  the  Agency 
believes  that  the  State  has  met  the 
RACT  fix-up  requirement  for  major  non- 
CTG  sources. 

A  detailed  description  of  the  specific 
revisions  to  regulation  R446-1  is 
contained  in  the  Technical  Support 
Document  for  today's  Federal  Register 
final  rule.  Revisions  were  made  to  the 
following  sections  of  Regulation  R44&-1- 
4.0: 

4.9    Non-Attainment  Area 
Requirements — Ozone 

Sections  4.9.A  through  4.9.E  were 
added  to  address  disposal  of  VOCs; 
requirements  for  EPA  concurrence  on 
alternative  test  methods,  alternative 
methods  of  control,  alternative 
compliance  periods,  alternative 
emission  limits,  or  alternative 
monitoring  schedules;  recordkeeping 
and  reporting  requirements;  RACT 
requirements  for  major  non-CTG 
sources;  "once-in.  always-in" 
requirements;  and  allowance  for 
exclusion  of  non-reactive  VOCs. 

4.9.1  Petroleum  Liquid  Storage 

Sections  4.9.1  j\  through  4.9.1  C  were 
modified  to  satisfy  the  requirements  of 
the  Clean  Air  Act,  as  interpreted  in  the' 
applicable  CTG's  and  EPA  guidance. 

4.9.2  Gasoline  Transfer/Storage 
Sections  4.9.2.A  through  4a.2.C  were 

modified,  and  section  4.9.2J3  was  added, 
to  satisfy  the  requirements  of  the  Clean 
Air  Act,  as  interjweted  in  the  applicable 
CTG's  and  EPA  guidance. 

4.9.3  Control  of  Hydrocarbon 
Emissions  in  Refineries 

Sections  4.9.3.A  through  4.9.3.F  were 
modified  to  satisfy  the  requirements  of 
the  Clean  Air  Act  as  interpreted  in  the 
applicable  CTG's  and  EPA  guidance. 

4.9.4  Degreasing  and  Solvent  Cleaning 
Operations 

Sections  4.9.4.A  through  4.9.4.C  were 
modified  to  satisfy  the  requirements  of 
the  Clean  Air  Act.  as  interpreted  in  the 
applicable  CTG  and  EPA  guidance. 

4.9.5  Cutback  Asphalt 

Section  AJS.5  was  revised  as  sections 
4.9.5~A  and  45.5B,  and  modified  to 
satisfy  the  requirements  of  the  Clean  Air 
Act  as  interpreted  in  the  applicable 
CTG  and  EPA  guidance. 

4.9.6  Volatile  Organic  Compounds 
Used  for  Coating  Paper.  Fabric  VinyL 
Metal  Furniture.  Large  Appliances. 
Magnet  Wire.  Flat  Wood  Paneling. 
Miscellaneous  Metal  Parts  and 
Products,  and  Graphic  Arts 

Sections  4il.6JV  through  4.9£JC  were 
modified,  and  section  4.9£.L  was  added, 
to  satisfy  the  reqatrements  of  the  Clean 


Air  Act  as  interpreted  in  the  applicable 
CTG'8  and  EPA  giridance. 

4.9.7  Perchianethylene  Dry  Cleaning 
Plants 

Secticn  4.8.7  previously  regulated 
synthesized  pharmaceutical  product 
manufacturing.  This  portion  of 
Regulation  R446-1-4.9  was  removed  in 
conjunction  with  the  negative 
declaration  for  this  aoorce  category,  and 
replaced  with  a  revised  version  of  the 
previous  section  4.9.8  for  the  category  of 
perehloroethylene  dry  cleaning  plants. 
The  previous  sections  4.9^.A  throngh 
4.9.8.E  were  modified  and  rewritten  as 
4.9.7.A  through  4.9.7 £.  and  a  new 
section  4.9.7 J"  was  added,  to  satisfy  the 
requirements  of  the  Clean  Air  Act.  as 
interpreted  ia  the  applicable  CTG  and 
EPA  guidance  for  perehloroethylene  dry 
cleaning  plants. 

4.9.8  Compliance  Schedule 
Section  4&S  previously  regulated 

perehloroethylene  dry  cleaning  plants. 
This  portion  of  the  regulation  has  been 
revised  to  indicate  that  the  compliance 
date  for  Regulation  R446-1-4.9  is  within 
180  days  after  the  effective  date  of  the 
regulation  (the  effective  date  of  the  Gnal 
changes  to  Regulation  R44&-1-4.9  was 
June  15, 1991).  The  previous  section  4.9.9 
addressed  the  compliance  schedule; 
section  4.9.9  was  removed  for  the  SIP 
submittals,  which  are  the  subject  of 
today's  action. 

Negative  Declaratkuis 

The  State's  submittal  of  July  25. 1991 
contained  a  letter  dated  July  25. 1991, 
from  Norman  H.  Bangerter.  Governor, 
State  of  Utah,  to  James  Scherer. 
Regional  Administrator.  EPA  Region 
VIII,  which  indicated  that  the  State  had 
not  adopted  regulations  for  the  following 
source  categories  because,  after 
thorough  examination  of  the  emissions 
inventory,  it  was  determined  that  there 
were  no  aHected  sources  located  within 
the  ozone  nonattaiament  area:  large 
petroleum  dry  cleaners,  manufacturers 
of  high  density  polyethylene, 
polypropyleoe,  polystyrene  resins, 
manufacturers  of  synthesized 
pharmaceutical  products,  manufacturers 
of  pneumatic  rubber  tires,  natural  gas/ 
gas  processing  plants,  and  synthetic 
organic  chemical  manufacturing 
industries  (SOCMI)  with  fugitive 
emissions  and/ or  air  oxidation 
processes. 

The  "negative  declaration"  of  July  25, 
1991  inadvertently  failed  to  address 
three  other  CTG  source  categories  for 
which  the  State  had  not  adopted 
regulations;  in  a  letter  dated  September 
5, 1991,  from  F.  Bumell  Cordner, 
Executive  Secretary,  Utah  Air  Quality 
Board,  to  James  Scherer,  Regional 


Administrator.  EPA  Region  VHI,  the 
State  provided  a  negative  declaration 
for  the  following  »onrce  categories: 
surface  coating  of  cans,  surface  coating 
of  metal  coils,  and  surface  coating  of 
automobiles  and  light  duty  trucks. 

Testing  of  Capture  EfRdency 

On  January  21. 1992.  EPA  notified  the 
State  that,  prior  to  Rnalizing  today's  . 
action,  it  was  necessary  to  document  the 
State's  position  with  regard  to  capture 
efficiency  (CE)  determination.  During 
earlier  reviews  of  the  State's  VOC 
regulations.  H»A  Region  VII!  had 
indicated  that,  because  EPA  had  not 
issued  fmal,  generally-applicable 
capture  efficiency  test  methods,  an 
acceptable  State  approach  to  capture 
efficiency  was  a  commitment  to  develop 
test  methods  consistent  with  the  most 
recent  EPA  guidance  on  CE  testing  on  a 
case-by-case  basis  as  needed,  and  a 
commitment  to  adopt  test  methods  after 
EPA  issued  final  CE  test  methods.  The 
capture  efficiency  provision  adopted  by 
the  State  hi  Regulation  R446-1-4.9.6.K 
does  address  the  requirement  that 
testing  for  capture  efficiency  be 
performed  on  a  case-by-case  basis,  and 
that  this  testing  be  consistent  with  EPA 
guidance.  In  a  letter  dated  January  30, 
1992.  from  F.  Bumell  Cordner,  Executive 
Secretary,  Utah  Air  Quality  Board,  to 
Doug  Skie,  Chief,  Air  Programs  Branch. 
EPA  Region  VHI.  the  State  indicated 
that,  until  fmal  capture  efficiency  test 
methods  are  officially  promulgated  by 
EPA,  the  State  will  commit  to  apply  tfie 
capture  efficiency  protocol 
recommended  by  EPA  (which  is 
currently  the  protocol  developed  for  tfie 
Chicago  Federal  Implementation  Plan, 
which  is  contained  within  40  CFR 
52.741(a)(4Xiii)  and  appendix  B).  as 
modified  by  any  forthcoming  guidance 
from  EPA.  In  <he  letter  dated  January  30, 
1992,  the  State  committed  to  adopt  final 
capture  efficiency  test  methods,  when 
they  are  officially  promulgated  by  EPA. 

"Therefore,  EPA  believes  that  the  State 
of  Utah  has  adopted  the  minimum 
Ozone  SIP  RACT  requirements  regarded 
as  necessary  for  a  moderate  ozone 
nonattainment  area  to  satisfy  the 
statutory  requirements  of  section 
182(a)(2KA)  of  the  1990  Clean  Air  Act. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  end  anticipates  no  adverse 
comments.  This  action  will  be  effective 
August  25, 1992  unless,  by  July  27, 1992, 
notice  is  rec«ved  that  adverse  or 
critical  oonunents  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 


final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period,  if  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  efiiective  August  2S. 
1992, 

Final  Action 

EPA  is  today  approving  revisions  to 
Utah's  SIP  submitted  by  the  Governor 
on  May  4, 1990  and  July  25, 1991.  which 
modified  the  State's  regulations  for 
stationary  sources  of  volatile  organic 
compounds  (VOCs).  contained  within 
Regulation  R446-1-4.9  of  the  Utah  Air 
Conservation  Regulations.  "Emission 
Standards.  Non-Attaiiunent  Area 
Requirements — Ozone."  and  the 
definitions  appUcable  to  the  VOC 
regulations,  contained  within  Regulation 
R446-1-1.  "Foreward  and  Definitions." 
The  May  4. 1990  subouttal  also  includes 
revisions  to  the  State's  new  source 
review  regulations,  contained  within 
R446-1-3.  "Control  of  Installations."  and 
revisions  to  the  defmitions  contained 
within  R446-1-1  %viiich  are  not 
specifically  related  to  the  VOC 
regulations.  At  this  time,  ^A  is  acting 
only  on  the  revisions  to  the  definitions 
and  VOC  regulations  for  ozone 
nonattainment  areas,  contained  within 
R446-1-1  and  R44fr-l-4.9.  The  revisions 
to  R448-1-3.  and  the  revisions  to  the 
definitions  in  R446-1-1  not  spedficaUy 
related  to  the  VOC  regulations,  were 
previously  approved  by  EPA  in  the 
Federal  Register  on  June  27. 1991  (56  FR 
29436). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  any  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factcm  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.SX:.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709). 

This  action  has  been  classified  as  a' 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPh  has  submitted  s  request 
for  a  permanent  waiver  for  Table  2  and 
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Table  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

This  SIP  submittal  contains  a  rule, 
R44&-1-4.9.D.  which  requires  the 
utilization  of  RACT  by  sources  that  have 
the  potential  to  emit  greater  than  100 
tons  per  year  of  VOCs  and  that  are  not 
yet  covered  by  a  CTG  (major  non-CTG 
sources).  At  this  time,  neither  EPA  nor 
State  staff  are  aware  of  any  sources 
within  the  Salt  Lake  City  nonattainment 
area  to  which  this  regulation  would 
apply;  i.e.,  no  major  non-CTG  sources.  If 
such  sources  are  found  by  either  the 
State  or  by  the  EPA  in  the  future,  the 
State  must  expeditiously  develop 
specific  RACT  rules  for  such  sources 
upon  their  discovery,  and  must  submit 
such  rules  to  EPA  for  approval  as 
specific  SIP  revisions. 

In  addition,  although  portions  of  this 
submittal  preceded  the  date  of 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  it  serves  to  fulfill 
the  "RACT  fix-up"  requirement  of 
section  182(a)(2)(A)  of  the  amended  Act 
for  the  Salt  Lake  City  nonattainment 
area  (Salt  Lake  County  and  Davis 
County).  Although  EPA  has  not 
determined  that  Utah's  non-CTG  rule 
meets  the  requirements  to  be  considered 
YL\CV,  EPA  finds  that  Utah  has  met  its 
R,^CT  fix-up  obligation  based  on  EPA's 
determination  that  no  major  non-CTG 
sources  are  located  in  the  Salt  Lake  City 
nonattainment  area. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
August  25, 1992.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Utah  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 


Dated:  May  21. 1992. 
Jack  W.  McGraw, 

Acting  Regional  Administrator. 

40  CFR  part  52.  subpart  TT,  is 
amended  as  follows: 

PART  52-{AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Subpart  TT— Utah 

2.  Section  52.2320  is  amended  by      ' 
adding  (c)(24)  to  read  as  follows: 

§  52^320    Identification  of  plan. 
•        •         •         »        • 

(c)  •  •  * 

(24)  On  May  4. 1990,  and  July  25, 1991. 
the  Governor  of  Utah  submitted 
revisions  to  the  plan.  The  revisions 
include  amendments  to  the  ozone 
nonattainment  area  regulations  for 
stationary  sources  of  volatile  organic 
compounds  (VOCs),  contained  within 
Regulation  R446-1-4.9  of  the  Utah  Air 
Conservation  Regulations,  "Emission 
Standards.  Non-Attainment  Area 
Requirements — Ozone,"  and  the 
definitions  applicable  to  the  VOC 
regulations,  contained  within  Regulation 
R446-1-1,  "Foreward  and  Definitions." 
The  amendments  were  made  to  conform 
Regulations  R446-1-1  and  R44&-1-4.9  to 
statutory  requirements  for  application  of 
reasonably  available  control  technology 
(RACT)  to  stationary  sources  of  VOCs. 
as  required  by  section  182(a)(2)(A)  of  the 
1990  Clean  Air  Act.  and  to  improve  the 
clarity  and  enforceability  of  the 
regulations. 

(i)  Incorporation  by  reference.  (A) 
Revisions  to  the  following  Utah  Air 
Conservation  Regulations,  Section  R446- 
1-1,  Foreward  and  Definitions,  effective 
January  1, 1991:  R446-1-1.10, 116. 140. 
1.60, 1.109. 1.126, 1.140, 1.150. 1.151, 1.159. 
1.160, 1.161. 1.162. 1.163, 1.164, 1.165, 
1.166, 1.167. 1.168. 1.169, 1.170, 1.171. 
1.172, 1.173. 1.174. 1.175, 1.176. 1.177. 
1.178. 1.180. 1.182, 1.183, 1.184. 

(B)  Revisions  to  the  following  rules  of 
R446-1-4.9,  Emission  Standards.  Non- 
Attainment  Area  Requirements— Ozone. 
effective  June  15, 1991:  4.9.A  through 
4.9.E  were  added  (disposal  of  VOCs; 
requirements  for  EPA  concurrence  on 
alternative  test  methods,  alternative 
methods  of  control,  alternative 
compliance  periods,  alternative 
emission  limits,  or  alternative 
monitoring  schedules;  recordkeeping 
and  reporting  requirements;  RACT 
requirements  for  major  non-CTG 
sources;  "once-in,  always-in" 
requirements;  and  allowance  for 
exclusion  of  non-reactive  VOCs); 


revisions  to  4.9.1  (Petroleum  Liquid 
Storage),  4.9.2  (Gasoline  Transfer/ 
Storage),  4.9.3  (Control  of  Hydrocarbon 
Emissions  in  Refineries).  4A4 
(Degreasing  and  Solvent  Cleaning 
Operations),  4.9.5  (Cutback  Asphalt), 
4.9.6  (Volatile  Organic  Compounds  Used 
for  Coating  Paper,  Fabric  Vinyl.  Metal 
Furniture,  Large  Appliances.  Magnet 
Wire,  Flat  Wood  Paneling. 
Miscellaneous  Metal  Parts  and  Product"! 
and  Graphic  Arts).  4.9.7 
(Perchlorethylene  Dry  Cleaning  Plants). 
4.9.8  (Compliance  Schedule);  4.9.9 
(Compliance  Schedule)  was  deleted, 
(ii)  Additional  material.  (A)  May  9, 
1991.  letter  from  F.  Bumell  Cordner, 
Executive  Secretary,  Utah  Air 
Conservation  Committee,  to  Douglas 
Skie.  EPA.  This  letter  provided  final 
changes  to  R446-1-4.9,  indicated  that 
these  changes  would  become  effective 
on  June  15, 1991,  and  indicated  that  the 
State  would  submit  the  Ozone  SIP 
revision  package  to  EPA  after  the 
changes  become  effective. 

(B)  July  25, 1991.  letter  from  Norman 
H.  Bangerter,  Governor.  State  of  Utah,  to 
James  Scherer.  EPA.  Official  SIP 
submittal,  transmitting  revised 
Regulation  R446-l-4.a  and  other 
administrative  materials.  This  letter 
provided  a  negative  declaration  for 
seven  CTG  source  categories:  large 
petroleum  dry  cleaners,  manufacturers 
of  high  density  polyethylene, 
polypropylene,  polystyrene  resins, 
manufacturers  of  synthesized 
pharmaceutical  products,  manufacturers 
of  pneumatic  rubber  tires,  natural  gas/ 
gas  processing  plants,  and  synthetic 
organic  chemical  manufacturing 
industries  (SOCMI)  with  fugitive   . 
emissions  and/or  air  oxidation 
processes. 

(C)  September  5. 1991,  letter  from  F. 
Bumell  Cordner,  Executive  Secretarj', 
Utah  Air  Quality  Board,  to  James 
Scherer.  EPA.  This  letter  provided  a 
negative  declaration  for  three  CTG 
source  categories:  surface  coating  of 
cans,  surface  coating  of  metal  coils,  and 
surface  coating  of  automobiles  and  light 
duly  trucks. 

(D)  January  30. 1992.  letter  from  F. 
Bumell  Cordner.  Executive  Secretary. 
Utah  Air  Quality  Board,  to  Doug  Skie. 
EPA.  This  letter  contained  the  States 
commitment  to  conduct  capture 
efficiency  testing  using  the  most  recent 
EPA  capture  efficiency  protocols,  and 
the  commitment  to  adopt  federal  capture 
efficiency  test  methods  after  they  are 
officially  promulgated  by  EPA. 

(FR  Doc.  92-15027  Filed  6-25-92;  8  45  am) 

WLUNG  COOE  eS60-5(M« 
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40CFRPartS2 
(TN-091-2-S458;  Fm.-4141-2] 

Approvi*  «f  Tenneeeee  State 
ImplenMntaOofi  Plan  for  NaehvWe  and 
DavMeon  County;  Propoeed 
Amendment*  Regulation  for  Control  of 
Volatile  Organic  Compounds 

AOENCV:  Ennrooinenta!  Protection 

Agency. 

action:  Final  rule. 

summary:  Tlie  EPA  is  today  approving 
the  amendments  to  the  Nashville/ 
Davidson  County  portion  of  Tennessee's 
State  Implementation  Plan  (SIP)  as 
meeting  the  requirements  of  section 
182(a)(2)(A)  of  the  Qean  Air  Act,  as 
amended.  On  July  3, 1991.  the  State  of 
Tennessee  through  the  Department  of 
Environment  and  Conservation 
submitted  amendments  to  the  regulation 
of  Volatile  Organic  Compounds  (VOC) 
on  behalf  of  the  Nashville/Davidson 
County  Metropolitan  Health  Department 
(MHD).  Subsequent  amendments  were 
submitted  on  October  4, 1991  and 
January  2, 1992.  These  amendments 
being  approved  today  correct 
deficiencies  within  the  Nashville/ 
Davidson  County  portion  of  the 
Tennessee  SIP,  and  are  contained  within 
the  Nashville/Davidson  County  MHD 
Division  of  Air  Pollution  Control's 
Regulation  No.  7.  These  amendments 
also  delete  unnecessary  cross 
references,  alphabetize  definitions  and 
make  grammatical  corrections. 
Additionally,  this  rule  corrects  the 
previous  rule  approved  on  March  11, 
1991,  identifying  section  7-22,  "Special 
Provisions  for  New  Volatile  Organic 
Compound  Sources  and  Modifications," 
as  a  reserved  section.  A  brief  discussion 
about  each  amendment  and  the 
correction  is  contained  in  the 

"SUPPLEMCNTARV  INFORMATION*'  section 

of  this  rule. 

DATES:  This  action  will  be  effective 
August  2S,  1992  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Fadieral 
Register. 

ADDRESSES:  Copies  of  the  State's 
submittal  are  available  for  review 
during  normal  business  hours  at  the 
following  locations: 
Public  Information  Reference  Unit 
Library  Systems  Branch,         * 
Enviroiunental  Protection  Agency,  401 
M  Street  8W.,  Washington,  DC  20460 
Region  IV  Air  {Yograms  Branch, 
E^rvifonmental  Protection  Agency.  345 
Courtlaod  Street  Adanta.  Ge(M;gia 
30365 


Tennessee  Departtneot  of  fitrwonment 
and  Conservation,  Division  of  Air 
Pollution  Control,  Customs  House.  4th 
Floor,  701  Broadway,  Nashville, 
Tennessee  37243-1531 

Bureau  of  Environmental  Health 
Services,  Nashville-Davidson  County. 
Metropolitan  Health  Department  311 
-  23rd  Avenue,  North.  Nashville, 
Tennessee  37203 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  Fischer  of  the  EPA  R^ion  IV 
AIR  Programs  Brandi  at  (404)  347-2884 
or  FTS  257-2884  and  at  the  above 
address. 


SUPPLEMENTARY  INFOmtATNM:  On  May 

26, 1988,  EPA  notified  the  Governor  of 
Tennessee  that  areas  of  the  State  had 
failed  to  attain  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone.  Since  the  Clean  Air  Act 
attainment  date  of  December  31, 1987. 
has  passed,  the  Tennessee  SIP  was 
declared  substantially  inadequate  to 
achieve  the  NAAQS  for  ozone.  EPA 
requested  that  Tennessee  respond  to  the 
SIP  call  in  two  phases.  The  response  for 
Phase  I  was  due  approximately  one  year 
following  the  issuance  of  final  EPA 
policy  program  requirements  for  ozone 
aad  CO  aoDattaiomeot  areas  and/or 
reauthorization  of  the  Clean  Air  Act 
(CAA).  One  of  the  Phase  I  requirements 
called  for  correction  of  EPA  identified 
deviations  in  the  volatile  organic 
compound  (VOC)  regulations  within  the 
Nashville/Davidson  County  portion  of 
the  Tennessee  SIP.  Most  of  the 
corrections  were  submitted  on  February 

16. 1990,  and  approved  on  March  11, 
1991  (56  FR  10171). 

For  "SIP  Call"  corrections  that  were 
not  SlP-approved  prior  to  the 
amendment  of  the  Clean  Air  Act  on 
November  15, 1990  (Pub.  L.  101-549, 104 
Stat.  2399,  codified  at  42  US.C.  7401- 
7671q).  section  182(a)(2)(A)  required  diat 
those  corrections  be  submitted  by  May 

15. 1991.  Under  Section  182(a)(2)(A), 
areas  designated  nonattainment  before 
enactment  of  the  Amendments  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  in  pre-amended  section 
172(b)  as  that  requirement  was 
interpreted  in  pre-amendment 
guidance.*  The  SIP  call  letters 


'  Among  other  things,  the  pre-amendment 
guidance  contrtts  of  the  Po«t-e7  policy.  52  FR  49044 
(Nov.  24. 1087)  The  Sluebook.  "Iwum  ReUiint  to 
VOCfiefulatnMiCutpoBit*.  DeRdtmckBt  »mi 
DeviatiooA.  QanficaUon  to  Appendix  D  of 
Novamber  24. 1SB7  Fwfaral  Ragistat  Notice"  (of 
which  notice  of  evsilsbifrty  wis  published  in  the 
FMhnI  Sagtater  on  May  zi  tflH);  and  Ac  CKisliiig 
CTCa. 


interpreted  that  goidaaee  and  indicated 
correctians  are  necessary  for  specific 
nonattainment  areas.  Tbt  Nashville/ 
Davidson  Cmmty  nooattajnaent  area  is 
classified  as  moderate  and  is,  therefore, 
subject  to  the  RACT  fix-up  requireiaent 

On  Inly  3, 1991.  die  Nashville/ 
Davidson  County  Mt&),  dirtmgh  the 
Tennessee  Department  of  Conservation, 
submitted  amrndmenfs  to  Nashville/ 
Davidson  County's  regidatioo  No.  7, 
"Regulation  for  Control  of  Volatile 
Organic  Compounds."  These 
amendments  were  adopted  by  the 
Metropobtan  Board  of  Health  on  May 
14. 1991.  On  October  4. 1991,  and 
January  2. 1992.  Nasfavilie/Davidson 
County  MHD  submitted  additional 
amendmeats  that  corrected  defideodes 
in  the  NashviUe/Daridson  County  VOC 
regulations.  Tennessee  requested  that 
these  amendments,  which  respond  to  the 
RACT  fix-up  requirement  of  section 
182(a)(2)(A).  be  adopted  as  part  of  die 
Federally  approved  SIP.  EPA  is  today 
approving  the  foflowring  amendments: 

(1)  In  Section  7-3.  '*Petiticm  for 
Aitmiative  Controls,"  amend  sentence  5 
by  deleting  "Stated"  and  replacing  with 
"States." 

(2)  In  Section  7-13.  "Gasoline 
Dispensing  Facility.  Stage  1,"  delete 
para^apfa  (g).  "Determinaticm  of  vapor 
tight  shall  be  by  the  method  of  Section 
7-13.  Paragraph  (eXlKiii)."  «n  >»» 
entirety,  and  replace  wide  "(g) 
Determination  of  vapor-tight  shall  be  (40 
CFR  part  60)  Appendix  A.  Reference 
Method  27." 

(3)  In  Section  7-24.  'Test  Methods  and 
Procedores."  amend  paragraphs  (eKl) 
and  (e)(3)  by  deleting  "7-13"  and 
replacing  with  "7-12." 

This  rule  also  corrects  an  error  in  58 
FR  10171,  March  11. 1991.  in  which 
iSection  7-22.  "Special  Provisions  for 
New  Volatile  Organic  Compound 
Sources  and  Modifications,"  was  listed 
as  revised.  Section  7-22  has  been 
adopted  as  a  reserved  section  by  the 
Nashville/Davidson  County  MHD  on 
May  14. 1991>  and  submitted  by  the 
State  of  Tennessee  as  part  of  die 
Nashville/Davidson  County  VOC 
regulations  on  July  3. 1991. 

In  Section  7-25,  "Recordkeeping  and 
Reporting  Reqtiirements:"  Nashville/ 
Davidson  County  committed  io  a  letter 
dated  May  7. 1990.  to  indade  a  separate 
provision  that  requires  records  to  be 
maintained  for  at  least  two  years. 
Nashville/Davidson  County  has  agreed 
to  submit  the  additional  provision  n  a 
subseqoeat  submittal.  This  provision  is 
scheduled  for  public  hearing  on  July  IS, 
1992.  at  Uw  NashviUe/Davidfloo  Coanty 
MHD  and  wiU  be  auboutled  to  EPA  for 
approval  shortly  after  that  data. 
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These  amendments  correct  all  of  the 
deficiencies  identified  in  the  Nashville/ 
Davidson  County  portion  of  the 
Tennessee  SIP  except  the  recordkeeping 
requirements.  This  remaining  deficiency 
will  be  acted  upon  in  a  separate  notice. 
Therefore,  the  requirements  of  section 
182(a)(2)(A)  for  Reasonably  Available 
Control  Technology  have  been  met  for   , 
the  Nashville/Davidson  County  portion 
of  the  Tennessee  SIP. 

Final  Action 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this  action 
will  be  effective  August  25, 1992. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  25, 1992.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of  - 
such  rule  of  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  [See  307(b)(2)]. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  0MB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
,    establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 


relevant  statutory  and  regulatory 
requirements. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  contrt)!,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated;  May  21, 1992. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  4a  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  52-{  AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(105)  to  read  as 
follows: 

S  52.2220    Identification  of  plan. 
•         *         •        *        * 

(c)*  *  * 

(105)  Amendments  to  the  Nashville/ 
Davidson  County  portion  of  Tennessee's 
SIP,  Regulation  No.  7— Regulation  for 
Control  of  Volatile  Organic  Compounds 
submitted  on  July  3, 1991,  October  4. 
1991.  and  January  2, 1992. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  7— Regulation  for 
the  Control  of  Volatile  Organic 
Compounds,  effective  December  10, 
1991. 

(ii)  Other  material. 

(A)  Letter  of  July  3. 1991.  from  the 
Metropolitan  Health  Department  for 
Nashville/Davidson  County. 

(B)  Letter  of  October  4, 1991,  from  the 
Metropolitan  Health  Department  for 
Nashville/Davidson  County. 

(C)  Letter  of  January  2, 1991,  from  the 
Metropolitan  Health  Department  for 
Nashville/Davidson  County. 

3.  Section  52.2225  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (a)(1)  to  read  as  follows: 

§  52.2225    VOC  rule  deficiency  correction, 
(a)  Revisions  to  the  sections  7-3.  7-13. 
and  7-24  of  the  Tennessee  regulations 
are  approved.  These  amendments  are  in 
response  to  the  Clean  Air  Act  section 
182(a)(2)(A)  requirement  to  submit 
RACT  rules  correcting  deficiencies  in 
the  existing  SIP  in  accordance  with 
EPA's  pre-amendment  guidance.  These 
deficiencies  were  first  noted  in  a  letter 
from  Greer  Tidwell,  the  EPA  Region  IV 
Administrator,  to  Governor  McWherter 
on  May  26. 1988,  and  clarified  in  a  letter 


dated  June  10, 1988,  from  Winston 
Smith,  EPA  Region  IV  Air  Division 
Director,  to  Paul  Bontrager.  Director  of 
the  Air  Pollution  Control  Pivision  of  the 
Metropolitan  Health  Deparvment  for 
Nashville/Davidson  County,  t.nd  were 
further  identified  in  EPA  guidance 
including  the  Blue  Book  and  the 
proposed  Post-87  policy.  The  following 
deficiency  in  the  Tennessee  Regulatioi>s, 
however,  has  not  been  corrected. 

(1)  Section  7-25.  "Recordkeeping  and 
Reporting  Requirements"  Nashville/ 
Davidson  County  committed  in  a  letter 
dated  May  7, 1991,  to  include  a  separate 
provision  that  requires  records  to  be 
maintained  for  at  least  two  years.  This 
additional  provision,  which  is  scheduled 
for  a  July  15, 1992.  public  hearing,  will  be 
submitted  to  EPA  shortly  after  that  date 
and  will  be  acted  upon  separately. 
•        •        •        *        • 

|FR  Doc.  92-146S5  Filed  8-25-92;  8:45  am] 
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IEPA/OSW-Fn-92-4146-61 

40  CFR  Parts  257  and  258 

Solid  Waste  Disposal  Facility  Criteria 

agency:  Environmental  Protection 

Agency  (EPA) 

ACTION:  Final  rule;  corrections. ^ 

SUMMAlir.  EPA  is  correcting  errors  in 
the  preamble  and  rule  language  for  the 
Solid  Waste  Disposal  Facility  Criteria 
for  municipal  solid  waste  landfills  that 
appeared  in  the  Federal  Register  on 
October  9. 1991  (56  FR  50978).  This 
correction  notice  will  resolve  the  minor 
misunderstandings  that  the  regulated 
community  has  called  to  the  Agency's 
attention.  The  Agency  also  is  clarifying 
its  interpretation  of  the  final  cover 
requirements  for  the  Criteria. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Paul  Cassidy  at  (202)  260-4682  or 
Mr.  Allen  Geswein  at  (202)  260-4687. 

SUPPLEMENTARY  INFORMATION:  On 

October  9. 1991.  EPA  promulgated  a  rule 
under  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  and 
section  405  of  the  Clean  Water  Act 
pertaining  to  the  disposal  of  solid  waste 
and  sewage  sludge  in  municipal  solid 
waste  landfills  (MSWLFs)  (56  FR  50978 
(October  9, 1991)).  The  preamble  and 
rule  langiiage  contained  minor  editorial 
and  typographical  errors  that  EPA  is 
correcting  in  this  notice.  The  Agency 
also  is  clarifying  its  interpretation  of 
that  part  of  the  MSWLF  rule  concerning 
the  design  of  a  final  cover  under 
§  258.60(a)). 
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The  MSWlf  mle  requires  that 
OYvners/operators  "must  install  a  final 
cover  system  that  is  designed  to 
minimize  infiltration  and  erosion"  (40 
CFR  258.60(a).  As  specified  in  the  rule, 
the  final  cover  system  must  be 
comprised  of  an  infiltration  layer  that  is 
"a  minimum  of  18  inches  of  earthen 
material  that  has  a  permeability  less 
than  or  equal  to  the  permeability  of  any 
bottom  liner  system  or  natural  subsoils 
present,  or  a  permeability  no  greater 
than  1  X 10  "'  cm/sec,  whichever  is  less" 
and  an  erosion  layer  that  must  consist  of 
a  "minimum  of  6  inches  of  earthen 
rnaterial  that  is  capable  of  sustaining 
native  plant  growth"  (40  CFR  258.60  (a) 
(1)  and  (2)). 

EPA  established  the  requirement  for  a 
final  cover  infiltration  layer,  which 
includes  a  permeability  standard,  to 
prevent  the  "bathtub  effect"  from 
occurring.  The  "bathtub  effect"  occurs 
when  a  landfill  fills  up  with  liquids 
because  the  infiltration  layer  of  the  final 
cover  Is  more  permeable  than  the 
bottom  liner  system  or  natural  subsoils 
present.  Such  an  effect  greatly  increases 
the  potential  for  the  formation  and 
migration  of  leachate  (56  FR  50978,  51095 
(October  9. 1991)). 

Some  members  of  the  public  have 
questioned  the  applicability  of  the 
permeability  standard  contained  in 
i  258.e(a)(l)  to  a  MSWLF  that  has  a 
synthetic  membrane  on  the  bottom  of 
the  landfill.  Tliey  have  interpreted 
S  258.60(a)(1)  to  suggest  that  only  18 
inches  of  earthen  material  is  required  as 
an  infiltration  layer  even  when  the 
landfill  has  a  synthetic  membrane  on  the 
bottom. 

Such  an  interpretation  of  the 
permeability  standard  contained  in 
S  258.60(a)(1)  is  incorrect  EPA  intended, 
and  has  always  interpreted,  the 
language  in  this  section  to  be  a 
performance  standard  that  requires  the 
permeability  of  the  final  cover  be  less 
than  or  equal  to  that  of  the  bottom  liner 
system  or  natural  subsoils  present, 
whichever  is  less.  To  achieve  this,  it 
requires  as  a  minimum  the  use  of  18 
inches  of  earthen  material.  While  this 
standard  does  not  explicitly  require  the 
use  of  a  synthetic  membrane  in  the  final 
cover,  the  Agency  anticipates  that  if  a 
MSWLF  has  a  synthetic  membrane  in 
the  bottom  of  the  unit  then  the 
infiltration  layer  in  the  final  cover  will, 
in  all  likelihood  given  today's 
technologies,  include  a  synthetic 
membrane  as  part  of  the  final  cover. 
This  is  so  because  it  generally  is  not 
currently  possible  to  have  an  earihen 
material  infiltration  layer  as  part  of  the 
final  cover  that  has  a  permeability  of 
less  than  or  equal  to  the  permeability  of 


a  synthetic  membrane.  The  Agency 
established  this  requirement  because  if 
a  MSWLF  were  constructed  with  a 
bottom  synthetic  membrane,  but 
covered  only  with  18  inches  of  earthen 
material  as  the  infiltration  layer,  the 
bathtub  effect  would  likely  occur,  and 
the  Agency's  overriding  reason  for 
establishing  the  permeability  standard 
in  §  258.60(a)(1)  would  be  negated. 

If  a  synthetic  membrane  needs  to  be 
included  in  the  final  cover,  the  Agency 
recommends  that  a  minimum  thickness 
of  20  mils  be  used.  (In  the  case  of  high 
density  polyethylene  (HDPE),  a 
minimum  60  mils  is  necessary  to  ensure 
proper  seaming  of  the  synthetic 
membrane.)  The  synthetic  portion  of  the 
final  cover  does  not  have  to  be  the  same 
type  or  thickness  as  the  membrane  used 
in  the  bottom  of  the  facility  since  the 
pecformance  standard  is  concerned  with 
the  permeability  standard. 

This  interpretation  is  not  new.  It  is 
clear  from  reviewing  the  Regulatory 
Impact  Analysis  (RIA)  and  the  preamble 
to  the  final  rule  (see  56  FR  50987)  that 
the  Agency  had  always  interpreted  this 
rule  language  to  mean  if  there  was  a 
synthetic  membrane  in  the  bottom  of  a 
MSWLF,  a  synthetic  membrane  would, 
given  today's  technologies,  be  necessary 
as  part  of  the  final  cover.  The  Agency 
has  recently  issued  an  Environmental 
Fact  Sheet  (EPA/530-SW-91-084.  March 
1992)  that  fijTther  highlights  this 
interpretation. 

The  following  are  illustrations  of  the 
correct  interpretation  of  this  rule 
language.  These  illustrations  present 
typical  designs  of  MSWLFs  and  the 
corresponding  correct  final  cover  as 
required  under  S  258.eo(a). 


MSWUdesigo 

Mmifnum  hnaJ  cover 

No  liner  (in-sttu  soMs).. 

MinirTHMTi  infiltration  layer  of 

le-ioches  o«   1    X    10' 

cm/sec    earthen    matenai 

overlain  t)y  a  minimum  6- 

irx:h  erosion  layer 

Recompactad  1  x 

Minimum  inhltratx>n  layer  of 

10  "•  cm/sec.  soil 

launches  of   1    X    10   • 

hnef. 

cm/sec    earthen    matenai 

overiain  by  a  minimum  6- 

inch  erosion  layer 

Composite  hner  (80 

Minimum  infmrabon  layer  of 

mH  synthetic  ovef 

IS-mches  of   1    x    10   ' 

3  loot 

cm/sec    earthen    matenai 

recompacted  1  >: 

overlain    by    a    syntttetic 

10  -'  soil  tiner) 

hner  (Agerxry  recommends 

mmimom  20  mils:  if  HDPE 

60  mils)  overlain  by  mini- 

mum 6-inch  erosion  layer. 

To  correct  any  misimderstanding 
regarding  the  permeability  standard  of 
the  final  cover  design,  the  Agency  is 
today  revising  the  language  of 
S  25d.60(a]  to  provide  further 
clarification.  "This  revision  is  intended  to 


eliminate  any  confusion  regarding  the 
correct  interpretation  of  this  rule 
language.  This  clarifying  language  does 
not  remove  any  of  the  flexibility  in 
i  258.60(b)  regarding  alternative  final 
cover  designs  approved  by  the  Director 
of  a  State/Tribal  program  that  has  been 
deemed  adequate  by  EPA. 

The  other  technical  corrections  being 
made  today  involve  editorial  changes, 
typographical  changes,  and  minor 
corrections  to  dates,  and  are  necessary 
to  make  the  Code  of  Federal  Regulations 
accurate. 

Dated:  June  15, 1992. 
Don  R.  CUy, 

Assistant  Administrator. 

The  following  corrections  are  made  in 
FRL-4011-9.  the  Solid  Waste  Disposal 
Facility  Criteria;  final  rule  published  in 
the  Federal  Register  on  October  9, 1991 
(56  FR  50978): 

1.  On  page  51001— Figure  1.  third 
rectangle  in  the  right  side  of  the  flow 
chart,  change  "You  must  comply  only 
with  the  final  cover  requirements  of 

S  258.60(a)(2)"  to  read  "You  must 
comply  only  with  the  final  cover 
requirements  of  S  258.60(a)". 

2.  On  page  51010 — Figure  5,  second 
decision  diamond  on  the  left  side  of  the 
flow  chart  change  "Are  All  Appendix  II 
Constituents  Below  Background"  to  read 
"Are  All  Appendix  II  Constituents  At  Or 
Below  Background". 

3.  On  page  51012,  third  column,  last 
paragraph,  fourth  sentence,  change 
"Figure  1  indicates,  for  example,  that  if 
your  MSWLF  will  not  receive  waste 
after  the  effective  date,  only  the  final 
cover  requirements  of  S  258.60(a)(2)  will 
apply"  to  read  "Figure  1  indicates,  for 
example,  that  if  your  MSWLF  will  not 
receive  waste  after  the  effective  date, 
only  the  final  cover  requirements  of 

§  258.60(a)  will  apply". 

4.  On  page  51018,  first  column,  line  10 
of  the  definition  of  "Municipal  solid 
waste  landfill  unit,"  revise  "solid  waste, 
nonhazardous  sludge,  small"  to  read 
"solid  waste,  nonhazardous  sludge, 
conditionally  exempt  small". 

PART  258-{  AMENDED] 
S  258.14    (Amended] 

5.  On  page  51019,  second  column, 
lines  6  and  7  of  S  258.14(b)(1),  revise  the 
phrase  "paragraph  (g)  of  this  section"  to 
read  "(g)". 

§258.25    [Amendedl 

6.  On  page  51021,  first  column,  revise 
the  title  "5  258.25  Run-on/run-off  control 
systems"  to  read  "§  258.26  Run-on/run- 
off control  systems". 
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S258^    [AfiWfKtad] 

7.  On  page  51022,  second  column, 
S  258.50  Applicability,  last  line  of 
paragraph  (c)(1).  revise  "by  October  9, 
1996;"  to  read  "by  October  9, 1994;". 

§258.60    [Amended] 

8.  On  page  51028,  second  column, 

S  258.60  Closure  criteria  paragraph  (a)  is 
revised  to  read  as  follows: 

(a)  Owners  or  operators  of  all  MSWLF 
units  must  install  a  final  cover  system 
that  is  designed  to  minimize  infiltration 
and  erosion.  The  final  cover  system 
must  be  designed  and  constructed  to: 

(1)  Have  a  permeability  less  than  or 
equal  to  the  permeability  of  any  bottom 
liner  system  or  natural  subsoils  present, 
or  a  permeability  no  greater  than 

IX 10"*  cm/sec  whichever  is  less,  and 

(2)  Minimize  infiltration  through  the 
closed  MSWLF  by  the  use  of  an 
infiltration  layer  that  contains  a 
minimum  18-inches  of  earthen  material 
and 

(3)  Minimize  erosion  of  the  final  cover 
by  the  use  of  an  erosion  layer  that 
contains  a  minimum  6-inches  of  earthen 
material  that  is  capable  of  sustaining 
native  plant  growth. 

9.  On  page  51028,  third  column,  line 
15.  paragraph  {b)(l)  revise  "in  paragraph 
(a)(1)  of  this  section,  and"  to  read 
"paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  and". 

10.  On  page  51028,  third  column. 
§  258.60  Closure  criteria,  paragraph 
(b)(2)  revise  "specified  in  paragraph 
(a)(2)  of  this  section."  to  read  "specified 
in  paragraph  (a)(3)  of  this  section." 

11.  Chi  page  51028,  third  column, 

§  25a60  Closure  criteria,  paragraph  (c), 
revise  "all  MSWLF  units  at  any  point 
during  its  active  life"  to  read  "all 
MSWLF  units  at  any  point  diuing  their 
active  life". 

§  258.61    [Amended! 

12.  On  page  51029,  second  column. 

§  258.61  Post-closure  care  requirements, 
paragraph  (a)(2),  revise  "§  258.40.  The 
Director  of  an  approved"  to  read 
"§  258.40,  if  appbcable.  The  Director  of 
an  approved". 

13.  On  page  51029,  second  and  third 
columns,  §  258.61  Post  closure  care 
requirements,  paragraph  (d),  revise 
"October  9. 1991,"  to  read  "October  9, 
1993,". 

§  2S8.71    [Amended] 

14.  On  page  51029,  third  cohunn, 

§  258.71  Financial  assurance  for  closure, 
lines  4  and  5  of  paragraph  (a),  revise 
"the  largest  area  of  all  MSWLF  unit 
ever"  to  read  "the  largest  area  of  all 
MSWLF  units  ever". 

in?  Doc  92-15137  Filed  6-25-82:  8:45  am) 
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40CFnPai1268 
[FRL-4149-S] 

Hazardous  Waste  Uanagement 
System:  Land  Disposal  Restrictions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKHR  Notice  to  approve  storage  of 
lead-bearing  hazardous  materials  case- 
by-case  capacity  variance. 


SUMMARY:  In  the  final  rule  establishing 
land  disposal  restrictions  for  Third 
Third  hazardous  wastes  (55  FR  22520). 
EPA  granted  a  two-year  national 
capacity  variance  to  allow  the  continued 
storage  of  lead-bearing  hazardous 
materials  in  waste  piles  (considered  a 
form  of  land  disposal)  ];>rior  to  smelting. 
The  variance  has  now  expired  and  these 
untreated  wastes  became  prohibited 
from  land  disposal  on  May  8, 1992.  At 
the  time  it  granted  the  national  capacity 
variance,  the  Agency  indicated  its  intent 
to  address  the  concerns  raised  by  the 
secondary  lead  smelting  industry  to 
allow  the  continued  storage  of  these 
materials  in  piles  prior  to  lead  recovery. 
While  the  Agency  has  published  a 
proposal  that  would  address  this 
problem,  the  Agency  has  not  yet 
finalized  such  a  rule.  The  Agency 
believes  that  the  continued  storage  of 
these  lead-bearing  hazardous  materials 
in  piles  at  smelting  facilities  prior  to 
recovery  is  preferable  to  any  alternative 
management  available  and  consistent 
with  the  Agency's  goal  of  waste 
minimization.  Although  tlie  Agency  is 
developing  a  solution  that  would  allow 
the  continued  management  of  these 
wastes  prior  to  lead  recovery,  until  final 
standards  are  issued,  it  would  be 
infeasible  as  a  practical  matter  for 
regulated  parties  to  design  and  construct 
the  capacity  to  store  the  materials 
properly.  This  practical  infeasibility 
results  in  an  industry-wide,  short  term 
unavailability  of  non-land  based  storage 
capacity  preceding  treatment. 

Therefore,  EPA  is  taking  regulatory 
action  to  approve  an  extension  of  the 
LDR  effective  date  applicable  to  owners 
and  operators  of  secondary  lead 
smelters  who  are  engaged  in  the 
reclamation  of  lead-bearing  hazardous 
materials.  This  extension  appHes  only  to 
lead-bearing  hazardous  wastes  placed 
in  a  staging  area  immediately  prior  to 
being  introduced  into  a  lead  smelter. 
EPA  beUeves  that  this  extension  to  the 
LDR  effective  date  is  appropriate  and 
consistent  with  the  Agency's  overall 
objective  of  encouraging  recycling.  No 
further  applications  will  be  required  at 
this  time  from  persons  granted  the 
extension  of  this  action.  However,  EPA 
is  requiring  such  persons  to  maintain 


certain  recordkeeping,  and  to  meet 
certain  other  requirements  to  qualify  for 
the  extension. 

EFFECTIVE  DATE:  This  notice  becomes 
effective  on  June  5, 1992. 
ADDRESSES:  The  official  record  for  this 
notice  is  identified  as  Docket  Number  F- 
92-CD2P-FFFFF,  and  is  located  in  the 
EPA  RCRA  Docket  room  2427.  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460.  The 
docket  is  open  from  9  a.m.  to  4  p jn.. 
Monday  through  Friday,  except  on 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calHng  (202)  260-9327.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  documait  at 
no  cost.  Additional  copies  cost  $0.20  p>er 
page. 

FOR  FURT)«R  INFORMATIOM  COffTACT: 

For  general  information  contact  the 
RCRA  Hotline  at  (800)  424-9346  toll-free 
or  (703)  KO-9810  locally.  For 
information  on  specific  aspects  of  this 
notice,  contact  Nick  Vizzone,  Office  of 
Solid  Waste,  Capacity  Programs  Branch 
(OS-321W),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  2046a  (703)  308-8477. 

SUPPLEMENTARY  INFORMATION: 

Outline 

I.  Background 
A  History 

B.  Proposed  Containment  Building 
Standards 

II.  Justification  for  the  Case-by-Case 

Extension  

A.  Demonstration  of  Part  40  CFR  268.5 

B.  Conclusion 

III.  Requirements  for  the  Case-by-Case 

Elxtension 

IV.  Conditions  of  Further  Extension 

L  Backgrotmd 

A.  History 

In  1984,  Congress  enacted  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA),  which  amended 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Among  other 
things,  HSWA  required  EPA  to  devekjp 
regulations  that  would  impose,  on  a 
phased  schedule,  restrictions  on  the 
land  disposal  of  hazardous  wastes.  In 
particular,  sections  3004  (d)  through  (g) 
prohibit  the  land  disposal  of  certain 
hazardous  wastes  by  sp)ecified  dates  in 
order  to  protect  human  health  and  the 
environment.  In  addition,  section 
3004(m)  requires  EPA  to  set  "levels  or 
methods  of  treatment  if  any,  which 
substantially  diminish  the  toxicity  of  the 
waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
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human  health  and  the  environment  are 
minimized."  Wastes  that  meet  the 
treatment  standards  established  by  EPA 
.are  not  prohibited  and  may  be  land 
disposed. 

In  developing  such  a  broad  program. 
Congress  recognized  that  adequate 
capacity  which  is  protective  of  human 
health  and  the  environment  might  not  be 
available  by  the  applicable  statutory 
effective  dates.  Therefore,  section 
3004(h)(2)  authorized  EPA  to  grant  a 
national  capacity  variance  (based  on  the 
earliest  date  that  such  capacity  will  be 
available  but  not  to  exceed  two  years) 
from  the  effective  date  which  would 
otherwise  apply  to  specific  hazardous 
wastes.  In  addition,  under  section 
3004(h)(3),  EPA  can  grant  an  additional 
capacity  extension  of  the  statutory 
deadline  on  a  case-by-case  basis  for  up 
to  one  year  beyond  the  applicable 
deadline,  renewable  once  for  an 
additional  year. 

On  June  1. 1990.  EPA  published  a  fmal 
rule  (55  PR  22520)  establishing  land 
disposal  restrictions  (LORs)  for  the 
Third  Third  group  of  scheduled  wastes. 
Among  other  things.  EPA  set  thermal 
recovery  (as  a  method  of  treatment)  as 
the  treatment  standard  for  E>008  lead 
acid  batteries.  The  Agency  was  aware 
that  in  most  cases,  lead-bearing 
hazardous  materials  are  stored  in  waste 
or  staging  piles  prior  to  the  actual 
recovery  operation.  Since  such  piles  are 
a  form  of  land  disposal  and  thus  are 
subject  to  the  statutory  prohibitions,  the 
Agency  was  concerned  that  without 
granting  some  relief,  the  recovery  of 
lead-acid  batteries  would  stop  while  the 
staging  piles  were  being  replaced  by 
another  maimer  of  storage,  the 
anomalous  result  being  less  treatment  of 
lead-acid  batteries.  As  a  result  the 
Agency  granted  a  two-year  national 
capacity  variance  to  allow  the  storage  of 
lead-bearing  hazardous  materials  prior 
to  recovery  (see  55  PR  22637,  Friday. 
June  1, 1990).  In  that  same  Federal 
Register  notice,  the  Agency  indicated 
that  it  was  reconsidering  whether 
certain  forms  of  battery  parts  storage 
prior  to  recovery  truly  warranted  a 
designation  of  land  disposal  within  the 
meaning  of  RCRA  section  3004(k).  To 
this  end.  the  Agency  proposed  on 
January  9. 1992.  to  defme  a  new 
management  unit — referred  to  as  a 
containment  building — that  would  allow 
the  storage  of  D008  lead-bearing 
hazardous  materials  at  secondary 
smelters  without  such  a  unit  being 
defined  as  land  disposal.  The  Agency 
had  hoped  to  promulgate  this  rule  by 
May  8. 1992;  however,  the  fmal  rule  has 
not  yet  been  issued. 


B.  Proposed  Containment  Building 
Standards 

Secondary  lead  smelters  recover  lead 
from  used  lead-acid  batteries  by 
smelting  the  lead-bearing  plates  and 
groups  from  the  battery.  TTiis  process  is 
the  required  treatment  for  lead  acid 
batteries  under  the  land  disposal 
restrictions.  However,  before  smelting 
can,  occur,  the  lead  parts  must  be 
accumulated  at  the  smelting  facility,  and 
the  manner  in  which  such  accumulation 
is  done  could  itself  constitute  land 
disposal  thus  violating  the  ban  on  land 
disposal  prior  to  treatment.  See  55  FR  at 
22637. 

On  January  9. 1992.  EPA  proposed  a 
rule  allowing  the  use  of  containment 
buildings  for  the  storage  or  treatment  of 
any  hazardous  wastes  that  are  not 
liquid  in  form.  The  proposed  rule  would 
allow  generators  to  accumulate  wastes 
in  such  buildings  for  up  to  90  days,  as  is 
currently  allowed  for  tanks  and 
containers.  The  containment  building 
rule  would  include  existing  and  new 
interim  status  units  that  treat  or  store 
waste  at  any  RCRA  facility,  and  may 
encompass  part  of  or  all  of  a  building. 
Accumulations  of  lead-bearing 
hazardous  wastes  in  this  manner  would 
then  be  permissible  without  the  parts 
first  meeting  a  treatment  standard. 

The  proposed  rule  contained  technical 
requirements  for  containment  buildings, 
primarily  that  they  have  structurally  self 
supporting  walls,  floors,  and  a  roof  for 
weather  protection.  The  rule  also 
proposed  certain  other  requirements 
that  would  have  to  be  met  for  the  unit  to 
be  considered  a  containment  building. 
EPA  is  now  considering  public  comment 
on  the  proposal  and  anticipates 
promulgating  a  fmal  rule  by  June  30. 
1992.* 

II.  Justification  for  the  Case-by-Case 
Extension 

Pending  fmal  promulgation  of 
standards  for  containment  buildings,  the 
immediate  application  of  the  land 
disposal  restrictions  to  lead  smelters' 
staging  areas  would  virtually  prohibit 
the  accumulation  of  lead  for  smelting. 
Battery  plates  and  groups  are  bulky, 
solid  objects  not  readily  amenable  to 
tank  or  container  storage.  Thus,  the 
short  term  quandary  noted  in  the  Third 
Third  rule  is  presented  whereby  a 
needed  mode  of  storage  preceding  best 


'  It  should  also  be  noted  that  EPA's  rules  classify 
the  lead-bearing  hazardous  materials  as  solid  and 
hazardous  wastes,  and  hence  subject  to  RCRA 
Subtitle  C  regulation  (including  land  disposal 
prohibitions).  See  (57  FR  Z60)  (Jan.  9. 1992).  EPA 
intends  to  address  comments  received  in  connection 
with  the  extension  questioning  the  Agency's 
jurisdiction  over  these  materials  in  the  rule 
finalizing  the  January  9. 1992  proposed  rule. 


treatment  may  be  invalidated  because  it 
is  a  type  of  land  disposal,  thus 
potentially  impeding  treatment  as  well. 
Although  EPA  is  devising  a  form  of 
storage  unit  for  these  wastes  that  is  not 
classified  as  land  disposal,  the  absence 
of  final  containment  building'standards 
has  created  a  uniform  storage  capacity 
shortage  in  the  industry,  since  the 
industry  has  been  understandably 
reluctant  to  make  significant 
expenditures  to  construct  these  units 
without  knowing  the  standards  they 
have  to  meet  (although,  as  noted  below, 
at  least  some  industry  members  have 
started  the  process  of  building 
construction).  EPA  notes  further  that 
allowing  the  extension  serves  the 
ultimate  statutory  purpose  by 
facilitating  BOAT  treatment  of  the  lead 
plates  and  groups.  As  stated  previously, 
this  extension  appUes  only  to  those 
materials  stored  in  a  staging  area 
immediately  prior  to  introduction  into  a 
lead  smelter. 

A.  Demonstration  of  Part  40  CFR  268.5 

Part  40  CFR  268.5  specifies  seven 
demonstrations  that  must  be  made  for  a 
case-by-case  extension  of  the  LDR 
effective  date  to  be  approved.  Through 
the  various  trade  associations,  EPA 
contacted  secondary  lead  smelters  and 
gave  them  an  opportunity  to  comment 
on  the  need  for  an  extension.  From  the 
comments  and  information  available  to 
it.  EPA  has  made  an  evaluation  of  these 
seven  required  demonstrations  as 
follows: 

Demonstration  40  CFR  268.5(a)(1):  The 
applicant  must  demonstrate  that  he  has  made 
a  good-faith  effort  to  locate  and  contract  with 
treatment.  recovei>r,  or  dispKisal  facilities 
nationwide  to  manage  his  waste  in 
accordance  with  the  effective  date  of  the 
applicable  restriction  established  under 
subpart  C  of  this  part 

In  the  Third  Third  final  rule,  EPA 
promulgated  thermal  recovery  as  the 
method  of  treatment  for  lead-acid 
batteries.  Therefore,  in  determining 
whether  the  applicant  has  made  a  good- 
faith  effort  to  locate  and  contract  with 
treatment,  recovery,  or  disposal 
facilities,  the  only  type  of  treatment 
technology  that  was  considered  was 
reclamation  units.  Based  on  the 
information  available  to  the  Agency, 
there  appears  to  be  sufficient 
reclamation  capacity  to  treat  these 
wastes.  However,  most  of  the  secondary 
lead  smelters  who  process  these  lead- 
bearing  hazardous  materials  must  store 
these  materials  in  waste  or  staging  piles 
before  they  are  introduced  into  the 
smelters.  This  type  of  storage,  as 
already  indicated,  is  land  disposal  and 
thus  would  not  be  allowed  after  May  8. 
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1992.  Thus,  while  there  may  be  sufficient 
recovery  capacity  to  treat  this  waste, 
the  management  of  this  wa»te  prior  to 
such  treatment  would  itself  violate  the 
LDR  treatment  standards.  Comments 
from  the  lead  smelters,  which  have  been 
filed  in  the  docket  for  this  rule,  indicate 
that  the  smelters  are  attempting  to 
provide  appropriate  storage  capacity 
pending  treatment,  but  are  hampered  by 
not  knowing  the  final  containment 
building  standards.  Therefore,  the 
Agency  is  satisfied  that  lead  smelters 
have  made  good-faith  efforts  to  obtain 
appropriate  capacity. 

One  commenter  contended  that 
because  secondary  lead  smelters  have 
been  on  notice  for  several  years  that 
EPA  interprets  the  LDRs  to  apply  to  the 
staging  of  furnace  feed  materials,  a  good 
fatdi  effort  to  manage  their  wastes  in 
compliance  with  the  LDRs  could  not  be. 
demonstrated.  EPA  disagrees.  First,  until 
the  containment  building  standards  are 
finalized,  smelters  will  necessarily  find 
it  difficult  to  comply  with  the  LDRs  and 
remain  in  operation.  In  addition,  as 
noted  elsewhere  in  this  notice,  EPA 
believes  that  smelters  could  reasonably 
choose  to  defer  such  construction  until 
the  rules  are  final,  so  failure  to  construct 
a  building  in  anticipation  of  the  final 
rule  does  not  indicate  a  lack  of  good- 
faith  effort.  Finally,  EPA  notes  that  the 
information  obtained  from  lead  smelters 
indicates  that  they  are  making 
significant  effort  to  prepare  for 
construction  once  the  final  rule  is 
issued.  For  example,  several  of  the  lead 
smelters  are  in  the  process  of  designing 
containment  buildings  based  on  the 
standards  set  forth  in  the  proposed  rule. 
However,  final  design  cannot  be 
completed  until  the  final  containment 
building  standards  are  promulgated. 
Several  of  the  lead  smelters  have  also 
begun  preliminary  work  on  the  required 
Part  B  permit  amendments  for  their 
facilities  to  incorporate  the 
modifications  to  their  operations. 

The  commenter  also  suggested  that 
EPA's  guidance  and  proposed  rule 
provided  "ample  specificity"  as  to  what 
would  be  required  of  lead  smelters.  In 
EPA's  view,  however,  smelters  did  not 
act  in  bad  faith  in  waiting  to  see 
whether  the  final  rule  might  change 
some  aspects  of  the  required  design. 

Demonstration  40  CFR  268.5(aJ(2):  The 
applicant  has  entered  into  a  binding 
contractual  commitment  to  construct  or 
otherwise  provide  alternative  treatment, 
recovery  (e.g..  recycling),  or  disposal  capacity 
that  meets  the  treatment  standards  specified 
in  subpart  D  or,  where  treatmeirt  standards 
have  not  been  specified,  such  capacity  is 
protective  of  human  health  and  the 
etjvRonnient. 


The  ability  of  the  industry  to  design 
and  construct  storage  capacity  has  been 
limited  by  the  faqt  that  the  contaiiunent 
building  standards  have  not  yet  been 
promulgated.  Until  the  Agency 
promulgates  the  final  standards  for 
containment  buildings,  it  will  be 
Impossible  for  secondary  lead  smelters 
to  design  and  construct  the  necessary 
facilities,  or  enter  into  contractual 
commitments  to  do  so.  with  assurance 
that  the  design  will  conform  to  the  final 
regulations. 

EPA  also  notes  that  it  anticipates  no 
significant  difficulty  for  induafay  in 
constructing  the  needed  storage 
capacity,  once  containment  building 
standards  are  promulgated.  In 
particular,  through  the  Association  of 
Battery  Recyelers.  the  Battery  Council 
faitemational.  and  the  Lead  Industries 
Association,  EPA  requested  a  letter  from 
each  lead  smelting  facility  stating  that  it 
will  comply  with  the  proposed 
provisions  of  the  contaiiunent  building 
standards  and  indicating  the  time 
required  to  do  so.  In  response  to  that 
request,  EPA  received  nine  letters  and 
eight  case-by-case  applications  from 
secondary  lead  smelters.  Each  of  the 
respondents  stated  that  it  will  constrxict 
or  is  now  constructing  a  containment 
building  to  store  its  lead-bearing 
hazardous  materials  prior  to  recovery, 
but  that  it  would  need  an  extension  to 
complete  the  construction.  Hence,  there 
is  affirmative  assurance  that  the  needed 
capacity  will  ultimately  be  provided,  but 
the  lack  of  promulgated  standards  is  an 
impediment  to  obtaining  contracts. 

Nevertheless,  the  Agency  believes 
that  it  is  important  for  secondary  lead 
smelters  to  enter  into  such  contracts  as 
soon  as  possible.  Therefore,  EPA  is 
requiring  that  any  secondary  lead 
smelter  participating  in  this  extension 
must  enter  into  such  a  contract  and 
submit  it  to  the  Agency  within  eight 
months  after  the  promulgation  of  the 
containment  building  standards."  All 
documentation  regarding  the  binding 
contractual  conunitment  must  be 
accompanied  by  a  certification  as 
required  under  40  CFR  268.5(b).  If  such  a 
contract  is  not  entered  into  by  this  time, 
the  case-by-case  extension  will 
automatically  expire  for  that  facihty, 
unless  the  secondary  lead  smelter  has 
been  granted  a  further  individual 
extension  based  on  a  showing  that 
entering  into  such  a  contract  was 
impossible  for  reasons  beyond  the 


«  The  amendment  to  «  CFR  268.35  promulgated 
lodiiy  states  a  deadline  of  March  1.  1993  for  this  and 
other  required  submissions,  reflecting  the  Agency's 
current  expedation  of  iwhen  final  containmetrt 
building  standards  writ  be  issued.  A  revised 
deadline  may  be  promulgated  depending  upon  the 
actual  data  of  promulgation  of  such  standards. 


smelter's  control.  Such  an  extension  can 
only  be  granted  after  notice  and 
opportunity  for  comment.  For  smelters 
that  have  entered  into  a  contract  by 
March  1. 1993,  the  present  extension  will 
be  effective  until  May  8. 1993. 

Demonstration  40  CFR  268.5(a)(3):  Due  to 
circumstances  beyond  the  applicant's  control, 
sacfa  alternative  capacity  cannot  reasonably 
be  made  available  by  the  applicable  effective 
date.  This  demonstration  may  include  a 
showing  that  the  technical  and  practical 
difncuhies  associated  with  providing  the 
alternative  capacity  will  result  in  the 
capacity  not  being  available  by  the 
applicable  effective  date. 

For  reasons  discussed  above,  it  is 
impossible  for  secondary  lead  smelters 
to  provide  storage  capacity  for  their 
wastes  with  assurance  that  it  will 
txxmpiy  with  regulatory  requirements,- 
before  promulgation  of  the  containment 
building  standards.  For  example,  the 
commenters  stated  correctly  that  the 
secondary  containment  and  leak 
detection  system  and  the  controls  for 
fugitive  dust  emissions  could  not  be 
designed  with  certainty  prior  to 
promulgation  of  the  containment 
building  rule.  Accordingly.  EPA  believes 
that  the  current  lack  of  storage  capacity 
is  beyond  the  control  of  the  secondary 
lead  smelters  who  recycle  lead-bearing 
hazardous  wastes. 

One  commenter  stated  that  it  has 
already  constructed  containment 
buildings  rn  compliance  with  EPA's 
proposed  rule,  so  that  the  lack  of 
capacity  is  not  beyond  the  control  of  the 
other  secondary  lead  smelters. 
However,  EPA  beheves  that  the 
secondary  lead  smelters  could 
reasonably  choose  to  wait  until  the  final 
rule  is  issued  before  making  final  plans. 

Demonstration  40  CFR  268.5(a)(4):  The 
capacity  being  constructed  or  otherwise 
provided  by  the  applicant  will  be  sufficient  to 
manage  the  entire  quantity  of  waste  that  is 
the  subject  of  the  application. 

The  commenters  all  stated  that  they 
would  be  able  to  construct  sufficient 
capacity  to  manage  the  entire  quantity 
of  waste  after  the  containment  building 
standards  are  promulgated.  Indeed, 
most  of  the  secondary  lead  smelters 
already  have  sufficient  storage  capacity 
in  place  to  accommodate  the  batteries 
that  they  process. 

However,  EPA  is  requiring  that  any 
secondary  lead  smelters  receiving  this 
casc-by-case  extension  provide  data  to 
EPA.  at  the  address  stated  in  part  III,  to 
support  thia  demonstration  by  March  1, 
1993.  This  demonstration  must  be 
accompanied  by  a  certification  as 
required  under  40  CFR  268.5(b).  If  such  a 
demonstration  is  made,  the  extension 
will  be  in  effect  until  May  a  1993.  If  such 
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data  is  not  provided,  the  case-by-case 
extension  will  automatically  expire  for 
that  facility,  unless  the  secondary  lead 
smelter  has  been  granted  an  individual 
extension  based  on  a  showing  that 
providing  the  data  would  be  impossible 
for  reasons  beyond  the  smelter's  control. 
Such  an  extension  can  only  be  granted 
after  notice,  and  opportunity  for 
comment       j  | 

Demonstrotron  40  CFR  268.5fei/f5/:  He 
provides  a  detailed  schedule  for  obtaining 
required  operating  and  construction  pennits 
or  an  outline  of  bow  and  when  alternative 
capacity  will  be  available. 

In  response  to  EPA's  request  for 
information  regarding  the  construction 
of  containment  buildings  by  secondary 
lead  smelters,  the  commenters  provided 
preliminary  schedules  for  the 
completion  of  the  buildings.  The  amoimt 
of  time  needed  to  construct  these 
buildings,  according  to  the  secondary 
lead  smelters,  ranges  from  one  to  two 
years,  with  one  respondent  requesting 
three  years  and  another  requesting  four 
years. 

While  prelioiinary  time-frames  have 
been  provided,  until  the  actual 
containment  boilding  standards  are 
promulgated,  it  will  be  impractical  for 
owners  and  operators  to  provide  a 
detailed  schedule  for  obtaining 
operating  and  construction  permits 
because  they  are  imable  to  determine 
the  actual  design  of  their  containment 
buildings.  In  keeping  with  the  40  CFR 
26d.5(a)(5)  demonstration.  EPA  is 
requiring  that  each  owner/operator 
requesting  an  extension  provide  to  EPA, 
at  the  address  in  part  III,  a  detailed 
schedule  by  March  1, 1993.  The 
demonstration  for  a  detailed  schedule 
must  be  accompanied  by  a  certification 
as  required  under  40  CFR  268.5(b).  If 
such  a  demonstration  is  made  the 
present  extension  will  remain  effective 
until  May  8, 1993. 

If  such  data  is  not  provided  within 
this  timeframe,  the  case-by-case 
extension  will  expire,  unless  the 
secondary  lead  smelter  has  been 
granted  an  individual  extension  based 
on  a  showing  that  providing  such  a 
schedule  is  impossible  for  reasons 
beyond  the  control  of  the  smelter.  Such 
an  extension  can  only  be  granted  after 
notice,  and  oprptHtunity  for  comment. 

Demonstration  40  CFR  268.5(a)f6/:  The 
applicant  must  demonstrate  that  he  has 
arranged  for  adequate  capacity  to  manage  his 
waste  during  an  extension  and  has 
documented  in  the  application  the  location  of 
all  sites  at  which  the  waste  will  he  maoaged. 

As  discussed  above,  storage  capacity 
in  compliance  with  LDR  standards 
cannot  be  provided  immediately. 
However,  the  comments  received  by 


EPA  indicate  that  the  management  of 
waste  during  this  period  will  be  done  in 
a  manner  preferable  to  any  other 
management  approach.  In  addition,  of 
course,  piles  presently  used  to  stage  the 
wastes  are  regulated  units  subject  to  the 
substantive  standards  for  piles.  See 
266.8(b)(2). 

Most  of  the  commenters  indicated  that 
they  would  be  retrofitting  existing 
buildings.  The  commenters  expect  to 
continue  the  recycling  process  during 
the  retrofit  and  will  move  the  waste 
inside  existing  facihties  to  areas  not 
under  construction.  EPA  is  requiring 
owners  and  operators  to  include 
documentation  in  the  facility  record 
describing  the  means  by  which  their 
waste  will  be  managed  between  June  5, 
1992  and  May  8. 1993.  Such 
documentation  must  be  in  the  facility 
record  within  30  days  of  publication  of 
this  case-by-case  variance  in  the 
Federal  Register.  Management 
consistent  with  current  practices  and 
with  the  representation  made  in 
comments  from  the  smelters  will  be 
considered  adequate  during  the 
extension  period.  Existing  substantive 
standards  under  40  CFR  2663(b)(2)  will 
continue  to  apply  until  the  containment 
building  standards  become  effective. 

Demonstration  40  CFR  268.5(a)(7):  Any  waste 
managed  in  a  snrface  hnpoundment  or 
landfill  during  the  extension  period  will  meet 
the  requirements  of  paragraph  (h)(2)  of  40 
CFR  288.5. 

These  lead-bearing  hazardous 
materials  are  not  stored  in  surface 
impoundments  or  landfills  (since  they 
must  be  available  for  smelting).  The 
secondary  lead  smelters  have  indicated 
to  EPA  that  these  materials  will  be 
stored  in  containment  buildings. 
Therefore,  this  demonstration  is  hot 
applicable  in  this  case. 

C.  Conclusion 

Several  commenters  asked  EPA  to 
grant  a  longer  extension  period,  up  to 
four  years.  However,  under  40  CFTl 
268.5,  the  maximum  allowable  extension 
that  EPA  may  grant  is  one  year. 
Therefore,  based  on  its  evaluation  of  the 
demonstrations  required  under  40  CFR 
266.5,  and  for  the  reasons  stated  above, 
EPA  is  approving  an  extension  to  the 
Land  Disposal  Restrictions  for  lead- 
bearing  hazardous  wastes  prior  to 
secondary  lead  smelting  from  June  26, 

1992  to  May  8, 1993.  Any  lead-bearing 
hazardous  wastes  stored  after  May  8, 

1993  will  be  subject  to  the  LDRs  imless  a 
site-specific  extension  beyond  that  date 
is  obtained.  This  extension  applies  only 
to  wastes  being  managed  by  secondary 
lead  smelters  in  staging  prior  to  thermal 
recovery,  it  has  no  effect  with  respect  to 


other  lead-bearing  wastes.  EPA  is  taking 
this  action  because  of  the  imique 
circumstances  w^ich  have  resulted  due 
to  the  lack  of  containment  building 
standards. 

in.  Requirements  for  the  Case-by-Case 
ExteBMon 

To  receive  the  benefit  of  this 
extension,  a  secondary  lead  smelter 
owner  or  operator  must  notify  EPA  of 
his  intention  to  do  so,  and  must  include 
the  following  informatioo,  by  July  27, 
1992: 

(1)  The  name,  mailing  address, 
location  and  EPA  identification  number 
(if  assigned)  of  the  facility.  The  term 
"facility"  includes  any  site,  whether 
permanent  or  temporary  where  lead- 
bearing  hazardous  materials  will  be 
stored  prior  to  recycling  as  of  May  8. 
1992:  and 

(2)  A  description  of  the  waste  streams. 
In  addition,  secondary  lead  smelter 

owners  and  operators  must  submit  data 
to  support  demonstration  number  2 
regarding  binding  conti-actual 
commitment,  number  4  regarding 
sufficient  recovery  capacity,  and 
number  5  regarding  a  detailed  schedule 
by  March  1, 1993.  If  such  data  is  not 
provided  by  this  date,  this  case-by-case 
extension  will  automatically  expire, 
unless  an  individual  extension  is 
requested.  Such  an  extension  can  only 
be  granted  after  notice,  and  opportunity 
for  comment. 

Four  copies  of  the  above  information 
should  be  sent  to  the  following  address: 

If  by  regular  U.S.  mail: 
U.S.  Environmental  Protection  Agency. 
Office  of  Solid  Waste.  Capacity 
Programs  Branch  (OS-321W).  401  M 
Sti-eet  SW..  Washington.  DC  20460. 
If  by  courier,  ovemi^t  mail  etc.: 
U.S.  Environmental  Protection  Agency, 
Office  of  Solid  Waste,  Capacity 
Programs  Branch,  2800  Crystal  Drive, 
Ariington.  VA  22202. 

IV.  Conditions  of  Further  ExtensHm 

Under  40  CFR  268.5(e).  the 
Administrator  may  renew  this  extension 
for  up  to  one  additional  year.  Any 
owner  or  operator  who  wishes  to  renew 
this  one-year  extension  must  submit  an 
individual  application  not  later  than 
November  8. 1992.  The  application  must 
address  the  demonstrations  in 
accordance  with  40  CFR  268.5,  and  must 
justify  the  requested  renewal  period. 
The  Agency  recognizes  that  applicants 
may  be  unable,  by  November  8, 1992,  to 
address  the  issues  of  binding 
contractual  commitment,  sufficient 
storage  capacity  and  a  detailed 
schedule:  howewer,  aB  other 
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demonstrations  should  be  fully 
addressed  in  their  application.  The 
remaining  demonstrations  must  be 
addressed  by  March  1. 1993.  In 
reviewing  an  apphcation  for  renewal  of 
the  extension.  EPA  will  closely  evaluate 
the  degree  to  which  the  applicant  has 
progressed  in  providing  the  necessary 
storage  capacity.  If  a  renewal  of  today's 
extension  is  approved  by  EPA.  the 
extension  would  be  effective  until  May 
1994. 
List  of  Subjects  in  40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 

Dated;  )une  5, 1992. 
-  leffery  D.  Denit, 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I.  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921.  and 
6924. 

2.  Section  268.35  is  amended  by 
revising  paragraph  (c)  and  by  adding 
paragraph  (k)  to  read  as  follows: 

§  268.35    Waste  specific  prohibitions- 
Third  Third  wastes. 

•         •         •        •        * 

(c)  Effective  May  8, 1992.  the  following 
.,  waste  specified  in  40  CFR  261.31  as  EPA 
'  Hazardous  Waste  Numbers  F039 
(nonwastewaters);  the  wastes  specified 
in  40  CFR  261.32  as  EPA  Hazardous 
Waste  Number  K031  (nonwastewaters); 
K084  (nonwastewaters);  KlOl 
(nonwastewaters);  K102 
(nonwastewaters);  K106 
(nonwastewaters);  the  wastes  specified 
in  40  CFR  261.33(e)  as  EPA  Hazardous 
Waste  Numbers  POlO  (nonwastewaters); 
POll  (nonwastewaters);  P012 
(nonwastewaters);  P036 
(nonwastewaters);  P038 
(nonwastewaters);  P065 
(nonwastewaters);  P087;  and-P092 
(nonwastewaters);  the  wastes  specified 
in  40  CFR  261.33(f)  as  EPA  Hazardous 
Waste  Numbers  U136 
(nonwastewaters);  and  U151 
(nonwastewaters);  the  following  wastes 
identified  as  hazardous  based  on  a 
characteristic  alone:  D004 
(nonwastewaters);  and  D009 
(nonwastewaterf );  inorganic  solid 
debris  as  defined  in  40  CFR  268.2(g) 
(which  also  applies  to  chromium 
refractory  bricks  carrying  the  EPA 
Hazardous  Waste  Numbers  K048-K052); 


and  RCRA  hazardous  wastes  that 

contain  naturally  occurring  radioactive 

materials  are  prohibited  from  land 

disposal. 

«        *        •        •        * 

(k)  Effective  May  8. 1993,  D008  lead 
materials  stored  before  secondary 
smelting  are  prohibited  from  land 
disposal.  On  or  before  March  1. 1993.  the 
owner  or  operator  of  each  secondary 
lead  smelting  facility  shall  submit  to 
EPA  the  following:  A  binding 
contractual  commitment  to  construct  or 
otherwise  provide  capacity  for  storing 
such  D008  wastes  prior  to  smelting 
which  complies  with  all  applicable 
storage  standards;  documentation  that 
the  capacity  to  be  provided  will  be 
sufficient  to  manage  the  entire  quantity 
of  such  D008  wastes;  and  a  detailed 
schedule  for  providing  such  capacity. 
Failure  by  a  facility  to  submit  such 
documentation  shall  render  such  D008 
managed  by  that  facility  prohibited  from 
land  disposal  effective  March  1, 1993.  In 
addition,  no  later  than  July  27. 1992  the 
owner  or  operator  of  each  facility  must 
place  in  the  facility  record 
documentation  of  the  manner  and 
location  in  which  such  wastes  will  be 
managed  pending  completion  of  such 
capacity,  demonstrating  that  such 
management  capacity  will  be  adequate 
and  complies  with  all  applicable  subtitle 
C  requirements. 
[FR  Doc.  92-14751  Filed  6-25-92;  8:45  am) 

BILUNG  CODE  S560-50-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapters  301, 302, 303  and  304 

IFTR  Amendment  26] 

Federal  Travel  Regulation;  1992 
Omnibus  Technical  and  Editorial     _ 
Corrections 

agency:  Federal  Supply  Service,  GSA. 
action:  Final  rule^ 

SUMMARY:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  to 
make  various  technical  and  editorial 
corrections  throughout  the  regulation. 
These  corrections  are  required  to 
improve  readability  of  the  FTR  and 
accommodate  previous  changes  to  the 
regulation. 

EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  June  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT. 

Jane  E.  Groat,  Transportation 
Management  Division  (FBX). 
Washington.  DC  20406.  telephone  FTS  or 
commercial  (703)  305-5253. 


SUPPLEMENTARY  INFORMATION:  The 

General  Services  Administration  (GSA) 
has  conducted  a  technical  and  editorial 
review  of  the  FTR  and  has  identified  a 
number  of  technical  (principally  cross , 
referencing)  and  editorial  corrections 
that  improve  the -readability  of  the  FTR 
and  accommodate  previous  changes  to 
the  regulation. 

This  amendment  incorporates  these 
corrections  without  substantive  change 
to  any  FTR  provisions.  The  corrections 
will  reduce  the  possibility  of  error  when 
using  the  FTR  and  save  users  time  in 
locating  referenced  paragraphs  within 
the  regulation. 

GSA  has  determined  that  this  rule  is 
not  a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February  17. 
1981.  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for  and 
consequences  of  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

List  of  Subjects 

41  CFR  Parts  301-1,  301-2,  301-3.  301-i, 
301-5.  301-6,  301-7.  301-S.  301-9.  301-10, 
301-11,  301-12,  301-14,  301-15.  and  301- 
16 

Government  employees.  lnter\'ieweesr 
Travel  and  transportation  expenses. 

41  CFR  Parts  302-1.  302-2,  302-3,  302^. 
302-5.  302-6,  302-7,  302-8.  302-9,  302-10, 
302-11,  and  302-12 

Government  employees.  Income 
Taxes.  Relocation  allowances  and 
entitlements.  Transfers. 

41  CFR  Parts  303-1.  303-2,  304-1.  and 
304-2 


Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble.  41  CFR  chapters  301.  30i  303, 
and  304  are  amended  as  follows: 

CHAPTER  301— TRAVEL 
ALLOWANCES 

PART  301-1-APPLICABILmr  AND 
GENERAL  RULES 

1.  The  authority  citation  for  part  301-1 
is  revised  to  read  as  follows: 


Authority:  5  U.S.C.  5701-5709^31  U-SjC. 
1353;  40  U.S.C.  486(c);  and  E.0. 11800. 36  FR 
13747.  3  CFR,  19n-19PS  Comp..  p.  58& 

Subpart  A— Authority,  AppiicabiUty,. 
and  Ganeral  Rules 

§301-1.1    (Ainantted} 

2.  In  §  301-1.1,  remove  the  phra«e  "40 
U.S.C.  486(c),  and  31  U.S.C.  1353"  and 
add  in  its  place  the  phrase  "31  U.S.C. 
1353,  and  40  U5.C  488(0)". 

§§  301-1.2  WKl  301-1 J    [Amwidad] 

3.  in  part  301-1,  remove  the  phrase 
"chapter  301"  and  add  in  its  place  the 
word  "chapter"  in  the  following  places: 

(a)  Section  301-L2  (a),  fb).  and  (c); 
and 

(b)  Section  301-1.3(c)  (1)  and  (2). 

§301-1.2    [AiTMmted] 

4.  In  addition  to  the  amendment  set 
forth  above,  in  S  301-1.2(b).  remove  the 
word  "herein"  in  the  text  and  add  in  its 
place  the  phrase  "in  this  chapter". 

§301-1.3    [Anwnded] 

5.  In  addition  to  the  amendment  set 
forth  above,  in  §  301-1.3(c)(6),  remove 
the  phrase  "Continental  United  States" 
in  the  text  and  add  in  its  place 
"Continental  United  States" . 

Subpart  B — Officii  Government 
Business  Travel 

§301-1.102    [Amended] 

6.  In  the  introductory  text  of  5  301- 
1.102(b),  remove  the  phrase  "paragraph 
(b)"  and  add  in  its  place  the  word 
"(Paragraph". 

7.  In  addition  to  the  amendment  set 
forth  above,  §  301-1.102  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)(3)  to  read  as  follows: 

§301-1.102    GuideUnes  for  issuing  travel 
autiK>rizations. 


(b)  *  *  • 

(3)  •**  This  also  includes  a  new 
appointee  covered  under  9  302-1.2  of 
this  subtitle  when  issued  an 
authorization  for  travel  to  the  first  duty 
station. 

PART  301-2~TRANSPORTATION 
AU.OWABLE 

8.  The  authority  citation  for  part  301-2 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  STOl-K^Oft  E.0. 11609. 
38  FR  13747.  3  CTR.  1971-1975  Comp..  p.  586. 

§301-2.2    [Amended] 

9.  In  S  301-2.2(d)(4K  remove  the 
phrase  "paragraph  (d)"  and  add  in  its 
place  the  word  "paragraph". 


§301-2.3    [Amended! 

10.  Ib  9  301-r3(e).  remove  the  word 
"herein"  and  add  in  its  piece  the  phrase 
"in  this  paragraph". 

PART  301-3— USE  OF  COMMERCIAL 
TRANSPORTATION 

11.  The  authority  citation  for  part  301- 

3  is  revised  to  reed  as  follows: 

Authority:  S  U.S.C  5701-5709:  E.0. 11609. 
36  FR  13747,  3  CFR.  1971-1975  Comp,.  p.  568. 

§301-3.3    [Amendedl 

12.  In  5  301-3.3{dK2)(ii,  remove  the 
word  "herein"  and  add  in  its  place  the 
phrase  "in  this  paragraph",  and  remove 
the  phrase  "paragraph  (d)"  in  two  places 
and  add  in  each  place  the  word 
"paragraph". 

§301-0,4    [Amcfided] 

13.  In  §  301-3.4{b)(l)(ii>,  remove  the 
phrase  "Military  Ttttffic  Management 
Regulation"  and  add  in  its  place  the 
plirase  "Defense  Traffic  Management 
Regulation". 

§301-3.5    [Amended) 

14.  In  §  301-3.5(a)  introductory  text, 
remove  the  phrase  "paragraph  (a)"  and 
add  in  its  place  the  word  "paragraph". 

§301-3J    (Amended) 

15.  In  I  301-3.6(b)(l)  introductory  text 
remove  the  word  "paragraph"  and  add 
in  its  place  the  word  "section". 

PART  301-4— REIII/»URSCiyKNT  FOR 
USE  OF  PRIVATELY  OWNED 
CONVEYANCES 

16.  The  authority  citation  for  part  301- 

4  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709;  E.0. 11609. 
36  FR  13747,  3  CFR.  1971-1975  Comp..  p.  588. 

§301-4.2    [Amended] 

17.  In  S  301-4.2(a)  introductory  text, 
remove  the  reference  "§  301-2.2(c)(3)" 
and  add  in  its  place  the  reference 

"§  301 -2.2(d)(3)",  and  remove  the  phrase 
"paragraph  (a)"  and  add  in  its  place  the 
word  "paragraph". 

18.  In  the  introductory  text  of  §  301- 
4.2(b),  remove  the  phrase  "General 
Services  Administration  (FB),"  and  add 
in  its  place  the  phrase  "General  Services 
Administration.  Attn:  Transportation 
Managenoent  Division  (FBXV'. 

PART  301-5— BAGGAGE 

la  The  authority  citation  for  part  301- 

5  is  revised  to  read  as  follows: 

Authority:  5  U.&C  5701-5708:  E.a  116001 
36  FR  13747. 3  CFR.  1071-1S7S  Gamp,  p  S8& 


§301-5.1    [AiMiaiH 

20.  In  9  301-5.1(a),  remove  the  word 
"regulation"  and  add  in  its  place  the 
word  "subtitle".  -' 

PART  301-6-COMMUMCATIONS 
SERVICES 

21.  The  authority  citation  for  part  301- 
6  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5791-5709:  E-0. 11609. 
36  ¥R  13747,  3  CFR.  1971-1975  Comp.,  p.  586. 


§301-6.4   [Ameiided] 

22.  In  §  301-6.4(c).  remove  the 
reference  "(41  CFR  201-38.007  through 
201-38.007-7)"  and  add  in  its  place  the 
reference  "(41  CFR  201-21.600  through 
201-21.602)". 

PART  30  \ -7— PER  DIEM 
ALLOWANCES  ^ 

23.  The  aathorrty  citation  for  part  301- 

7  is  revised  to  read  as  follows: 

AuttHrity:  5  U.&C  5701-5709:  E.0. 11609. 
36  FR  13747,  3  CFR.  1971-1975  Comp.  p.  586. 

§301-7.1    (Amended) 

24.  In  9  301-7.1.  remove  the  word 
"herein"  from  the  introductory  text  of 
the  section  and  add  in  its  place  the 
phrase  "in  this  part". 

§301-7.2    [Amendedl 

25.  In  9  301-7.2(b)  introductory  text, 
remove  the  phrase  "paragraph  (b)"  and 
add  in  its  place  the  word  "paragraph". 

PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

26.  The  authority  citation  for  part  301- 

8  is  revised  to  read  as  foUows: 

Authority:  5  U.SC  5701-5700:  E.0. 11809. 
36  FR  13747.  3  CFR.  1971-1975  Comp.  p.  586. 

§§  301-8.1, 301-6.3, 301-8.4,  and  301-8.5 
[Amended] 

27.  In  part  301-8,  remove  the  phrase 
"part  301-8"  and  add  in  its  place  the 
word  "part"  in  the  following  places: 

(a)  Section  301-8.1  (c)  and  (d): 

(b)  Section  301-«JJ(d); 

(c)  Section  301-6.4(c);  and 

(d)  SecUon  301-8.5(b). 

§301-8.1    [Amendedl 

28.  In  addition  to  the  amendments  set 
forth  above,  9  301-8.1  in  the 
introductory  text  to  the  section  and 
paragraph  (a)  remove  the  word  "herein" 
and  add  in  its  place  the  phrase  "in  this 
part". 


§301-8.2    [Amendedl 

29.  kx  9  3Ql-&2(b).  renowc  tfie  phrase 
"these  provisioQs"  and  a<id  in  its  place 
the  phrase  "this  paragraph". 
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PART  301-9— MISCELLANEOUS 
EXPENSES 

30.  The  authority  citation  for  part  301- 

9  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709;  E.0. 11609, 
36  FR  13747,  3  CFR,  1971-1975  Comp..  p.  586. 

S  301-9.4    [Amended] 

31.  In  §  3C1-9.4,  remove  the  phrase 
"part  301-9"  and  add  in  its  place  the 
word  "part". 

PART  301-10-SOURCES  OF  FUNDS 

32.  The  authority  citation  for  part  301- 

10  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5701-5709;  EO.  11609, 
36  FR  13747,  3  CFR.  1971-1975  Comp  .  p.  586. 

$301-10.1    (Amended] 

33.  In  §  301-iai (b)(3).  remove  the 
reference  "5  301-10.3(e)"  and  add  in  its 
place  the  reference  "§  301-10.3ld)". 

§301-ia2    [Amended] 

34.  In  §  301-10.2(b)  introductory  text, 
remove  the  phrase  "paragraph  (b)"  and 
add  in  its  place  the  word  "paragraph". 

35.  In  9  301-10.2{b)(2)(iii).  remove  the 
phrase  "this  cited  provision"  and  add  in 
its  place  the  phrase  "41  CFR  101-41.203- 
2(b)". 

PART  301-1 1— CLAIMS  FOR 
REIMBURSEMENT 

36.  The  authority  citation  for  part  301- 

11  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5701-6709;  E.0. 11609, 
36  FR  13747,  3  CFR,  1971-1975  Comp.,  p.  586. 

§301-11.3    [Amended] 

37.  In  S  301-11.3(a).  remove  the  word 
"regulation"  and  the  phrase  "certain 
provisions"  and  add  in  their  places  the 
word  "subtitle"  and  the  phrase  "specific 
requirements",  respectively. 

§301-11.4    [Amended] 

38.  In  9  301-11.4(a).  remove  the  phrase 
"part  301-11"  and  add  in  its  place  the 
word  "part". 

PART  301-12— EMERGENCY  TRAVEL 
OF  EMPLOYEE  DUE  TO  ILLNESS  OR 
INJURY  OR  A  PERSONAL 
EMERGENCY  SITUATION,  WITHIN  OR 
OUTSIDE  CONUS 

39.  The  authority  citation  for  part  301- 
12  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5701-5709;  E.0. 11609, 
36  FR  13747.  3  CFR.  1971-1975  Comp.,  p.  586. 

§§  301-12.2, 301-12.4,  and  301-12.7 
[Amended] 

40.  In  part  301-12.  remove  the  phrase 
"part  301-12"  and  add  in  its  place  the 
word  "part"  in  the  following  places: 

(a)  Section  301-12.2; 


(b)  Section  301-12.4  in  the 
introductory  text  to  the  section  and 
paragraph  (c);  and 

|c)  Section  301-12.7  (a)  and  (c). 

§301-12.2    (Amended] 

41.  In  addition  to  the  amendment  set 
forth  above,  in  9  301-12.2.  remove  the 
phrase  "these  provisions"  and  add  in  its 
place  the  phrase  "this  part". 

PART  301-14— PAYMENT  OF 
SUBSISTENCE  AND 
TRANSPORTATION  EXPENSES  FOR 
THREATENED  LAW  ENFORCEMENT/ 
INVESTIGATIVE  EMPLOYEES 

42.  The  authority  citation  for  part  301- 
14  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5701-5709;  E.G.  11609. 
36  FR  13747,  3  CFR.  1971-1975  Comp..  p.  586. 

§§  301-14.2, 301-14.4, 301-14.9,  and  301- 
14.10    [Amended] 

43.  In  part  301-14.  remove  the  phrase 
"part  301-14"  and  add  in  its  place  the 
word  "part"  in  the  following  places: 

(a)  Section  301-14.2; 

(b)  Section  301-14.4; 

(c)  Section  301-14.9;  and 

(d)  Section  301-14.10. 

§301-14.2    [Amended] 

44.  In  addition  to  the  amendment  set 
forth  above,  in  9  301-14.2,  remove  the 
word  "herein"  and  add  in  its  place  the 
phrase  "in  this  part". 

§301-14.4    [Amended] 

45.  In  addition  to  the  amendment  set 
forth  above,  in  9  301-14.4.  remove  the 
plirase  "of  this  title"  and  add  in  its  place 
the  phrase  "of  this  subtitle". 

PART  301-15-TRAVEL 
MANAGEMENT  PROGRAMS 

46.  The  authority  citation  for  part  301- 
15  is  revised  to  read  as  follows: 

Authority:  Sec  205  (c).  Pub.  L  152.  Ch.  288. 
63  Stat.  390;  (40  U.S.C  488(c)). 

§301-15.43    [Amended] 

47.  In  9  301-15.43(a).  remove  the 
phrase  "Travel  Management  Division 
(FBT).  General  Services 
Administration,"  and  add  in  its  place 
the  phrase  "General  Services 
Administration.  Attn:  Transportation 
Management  Division  (FBX).". 

PART  301-16— REQUIREMENT  TO 
REPORT  AGENCY  PAYMENTS  FOR 
EMPLOYEE  TRAVEL  AND 
RELOCATION 

48.  The  authority  citation  for  part  301- 
16  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5701-5709;  E.0. 11609. 
36  FR  13747.  3  CFR.  1971-1975  Comp.,  p.  586. 


§  301-16.1    [Amended] 

49.  In  9  301-16.1.  remove  the  phrase 
"part  301-16"  and  add  in  its  place  the 
word  "part".  , 

Appendix  A  to  Chapter  301— 
Prescribed  Maximum  Per  Diem  Rates 
for  Comis 

50.  Appendix  A  to  chapter  301  is 
amended  in  the  introductory  text  by 
removing  the  plirase  "of  this  regulation" 
and  adding  in  its  place  the  phrase  "of 
this  chapter"  and  by  adding  the  plirase 
"of  this  chapter"  following  the  reference 
"part  301-7"  in  the  last  sentence,  and  in 
the  entry  for  "CONUS.  Standard  rate" 
by  removing  the  word  "title"  and  adding 
in  its  place  the  word  "subtitle". 

CHAPTER  302— RELOCATION 
ALLOWANCES 

PART  302-1— APPLICABILITY, 
GENERAL  RULES,  AND  ELIGIBILITY 
CONDITIONS 

51.  The  authority  citation  for  part  302- 
1  is  revised  to  read  as  follows: 

Authority:  6  U.S.C  5721-5734;  20  U.S.C 
905(a);  E.G.  11609.  36  FR  13747.  3CFR.  1971- 
1975  Comp.,  p.  586. 

Subpart  A— New  Appointees  and 
Transferred  Employees 

§302-1.3    [Amended] 

52.  In  9  302-1.3(a)  introductory  text, 
remove  the  phrase  "paragraph  (a)"  and 
add  in  its  place  the  word  "paragraph".. 

§302-1.4    (Amended] 

53.  In  9  302-1.4(d).  remove  the  phrase 
"title  41"  and  add  in  its  place  the  word 
"title". 

54.  In  9  302-1.4(f)(l){ii),  add  "; '  at  the 
end  of  the  paragraph. 

55.  In  9  302-1.4(f)(l)  (iii)  and  (iv), 
remove  the  reference  "paragraph  (e)(2)" 
and  add  in  its  place  the  reference 
"paragraph  (f)(2)". 

56.  In  9  302-1.4(f)(2),  remove  the 
reference  "paragraph  (e)(1)  (iii)  and  (iv) ' 
and  add  in  its  place  the  reference 
"paragraph  (f)(1)  (iii)  and  (iv)". 

57.  In  9  302-1.4(j)(l)  introductory  text, 
remove  the  reference  "paragraph  (i)" 
and  add  in  its  place  the  reference 
"paragraph". 

§302-1.10    [Amended] 

58.  In  9  302-1 .10(g),  remove  the  word 
"regulation"  and  add  in  its  place  the 
word  "subtitle". 

§302-1.12    (Amended] 

59.  In  9  302-1.12(e)(6).  remove  the 
reference  "paragraph  (e)"  in  two  places 
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and  add  in  each  place  the  reference 
"paragraph". 

§302-1.13    [Amended] 

60.  In  S  302-1.13(aj(2)  introductory 
text,  remove  the  phrase  "these 
provisions"  and  add  in  its  place  the 
phrase  "this  section". 

.61.  In  9  302-1.13(c)(2)(ii).  remove  the 
word  "regulation"  and  add  in  its  place 
the  word  "subtitle". 

62.  In  §  302-1.13(d)(l)(i)(D).  remove 
the  word  "regulation"  and  add  in  its 
place  the  word  "subtide". 

63.  In  9  302-1.13{d)(2)(j).  remove  die 
word  "regulation"  and  add  in  its  place 
the  word  "chapter". 

§302-1.14    [Amended] 

64.  In  the  introductory  text  of  9  302- 
1.14(b),  remove  the  word  "regulation" 
and  add  in  its  place  the  word  "chapter". 

§§  302-1.1, 302>-1^  302-1  J,  302-1.4.  302- 
1.5,  302-1.6,  and  302-1.0, 302-1.12,  and 
302-1.13    [Amended] 

65.  In  addition  to  the  amendments  set 
forth  above,  in  part  302-1.  remove  the 
phrase  "chapter  302"  and  add  in  its 
place  the  word  "chapter"  in  the 
following  places: 

(a)  Section  302-1.1; 

(b)  Section  302-1.2(b)  introductory 
text; 

(c)  Section  302-1.3  (a)  introductory 
text  and  (c); 

(d)  Section  302-1.4  in  the  introductory 
text  to  the  section  and  paragraphs  (b), 
(e)  introductory  text,  (f)(2).  and  (k): 

(e)  Section  302-1.5{b)  (1)  and  (2) 
introductory  text; 

(f)  Section  302-1.6  in  the  introductory 
text  to  the  section: 

(g)  Section  302-1.9(b); 

(h)  Section  302-1.12(a)  in  two  places, 
and  (b)  (1),  (2)  intit>ductory  text,  (3),  and 
(5);  and 

(i)  Section  302-1.13(c)(l). 

Subpart  B— SES  Career  Appointees 
upon  Separation  for  Retirement 

§302-1.105    [Amended] 

66.  In  9  302-1.105(c).  remove  die 
phrase  "These  provisions  contemplate" 
and  add  in  its  place  the  phrase  "This 
subpart  contemplates". 

PART  302-2— ALLOWANCES  FOR 
SUBSISTENCE  AND 
TRANSPORTATION 

67.  The  authority  citation  for  part  302- 
2  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C 
905(a);  E.0. 11609,  38  FR  13747.  3  CFR.  1971- 
1975  Comp..  p.  588. 


§302-2.3    [Amended] 

68.  In  9  302-2.3  (c)(2)  and  (e)(1) 
introductory  text,  remove  the  phrase 
"part  302-2"  and  add  in  its  place  the 
word  "part". 

69.  In  9  302-2.3{e)  (2)  and  (3),  remove 
the  phrase  "paragraph  (e)"  and  add  in 
its  place  the  word  "paragraph". 

PART  ^2-3— AU.OWANCE  FOR 
MiSCELlANEOUS  EXPENSES 

70.  The  authority  citation  for  part  302- 

3  is  revised  to  read  as  follows: 

Autiiority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a);  E.0. 11609,  38  FR  13747.  3  CFR.  1971- 
1975  Comp..  p.  586. 

§302-3.1    (Amended] 

71.  In  9  302-3.1(c).  in  the  introductory 
text  in  two  places  and  in  paragraph 
(c)(2)  in  one  place,  remove  the  word 
"regulation"  and  add  in  its  place  the 
word  "subtitle". 

72.  In  9  302-3.1(c)(4).  remove  die 
phrase  "chapter  302"  and  add  in  its 
place  the  word  "chapter". 

§§  302-3.2  and  302-3.4    [Amended] 

73.  In  part  302-3.  remove  the  phrase 
"part  302-3"  and  add  in  its  place  the 
word  "part"  in  the  following  places: 

(a)  Section  302-3.2(b);  and 

(b)  Section  302-3.4. 

§302-3.3    [Amended] 

74.  In  9  302-3.3(b).  remove  the  phrase 
"paragraph  (b)"  and  add  in  its  place  the 
word  "paragraph"  in  two  places. 

PART  302-4— TRAVEL  TO  SEEK 
RESIDENCE  QUARTERS 

75.  The  authority  citation  for  part  302- 

4  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a);  E.0. 11609.  36  FR  13747.  3  CFR,  1971- 
1975  Comp.,  p.  586. 

§§  302-4.1, 302-4.3.  and  302-4.4 
[Amended] 

76.  In  part  302-4,  remove  the  phrase 
"part  302-4"  and  add  in  its  place  the 
word  "part"  in  the  following  places: 

(a)  Section  302-4.1(b)  mtroductory 
text; 

(b)  Section  302-4.3(b);  and 

(c)  Section  302-4.4. 

PART  302-5— SUBSISTENCE  WHIL£ 
OCCUPYING  TEMPORARY  QUARTERS 

77.  The  authority  citation  for  part  302- 

5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a);  E.0. 11609,  36  FR  13747.  3  CFR,  1971- 
1975  Comp..  p.  568. 


§302-5.1    (Amended] 

78.  In  §  302-5.1,  remove  the  phrase 
"these  provisions"  and  add  in  its  place 
"the  provisions  of  this  part". 

§302-5.2    (Amended] 

79.  In  9  302-5.2(e)  and  (i).  remove  the 
phrase  "these  provisions"  and  add  in  its 
place  the  phrase  "the  provisions  of  this 
part". 

§302-5.3    [Amended] 

80.  In  9  302-5.3,  remove  the  phrase 
"including  those  appointees  covered  in 
9  302-1.11.". 

§§  302-5.3  and  302-5.5    [Amended) 

81.  In  addition  to  the  amendment  set 
forth  above,  in  part  302-^5.  remove  the 
phrase  "part  302-5"  and  add  in  its  place 
the  word  "part"  in  the  following  places: 

(a)  Section  302-5.3;  and 

(b)  Section  302-5.5. 

PART  302-6— ALLOWANCE  FOR 
EXPENSES  INCURRED  IN 
CONNECTION  WITH  RESIDENCE 
TRANSACTIONS 

82.  The  authority  citation  for  part  302- 
6  is  revised  to  read  as  follows: 

Audiority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a);  E.0. 11609.  36  FR  13747.  3  CFR.  1971- 
1975  Comp..  p.  586. 


§302-«.1    (Amended] 

83.  In  9  302-6.1(g)(l)(ii),  remove  the 
phrase  "the  Commonwealth  of  Puerto 
Rico."  and  add  in  its  place  the  phrase 
"the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.". 

84.  In  9  302-«.l(g)  (1)  introductory 
text.  (2).  (4).  and  (5).  remove  the  phrase 
"paragraph  (g)"  and  add  in  its  place  the 
word  "paragraph". 

§302-6.4    (Amended] 

85.  In  9  302-6.4.  remove  the  phrase  ". 
including  those  covered  under  9  302- 
1.11.". 

§§  302-6.1, 302-6.3. 302-6.4,  and  302-6.5 
(Amended] 

86.  In  addition  to  the  amendments  set 
forth  above,  in  part  302-6,  remove  the 
phrase  "part  302-6"  and  add  in  its  place 
the  word  "part"  in  the  following  places: 

(a)  Section  302-6.1  in  the  introductory 
text  to  the  section  and  (g)(2); 

(b)  Section  302-6.3(b); 

(c)  Section  302-6.4;  and 

(d)  Section  302-6.5. 

PART  302-7— TRANSPORTATION  OF 
MOBILE  HOMES 

87a.  The  authority  citation  for  pan 
302-7  is  revised  to  read  as  follows: 
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Authority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a):  E.0. 11609.  36  FR  13747.  3  CFR.  1971- 
1975  Comp.,  p.  586. 

PART  302-8— TRANSPORTATION  AND 
TEMPORARY  STORAGE  OF 
HOUSEHOLD  GOODS  AND       O 
PROFESSIONAL  BOOKS.  PAPERS. 
AND  EQUIPMENT 

87b.  The  authority  citation  for  part 
302-8  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C. 
9C5(a);  E.0. 11012,  27  FR  2983,  3  CFR.  1959- 
1963  Comp..  p.  591;  E.0. 11609,  36  FR  13747,  3 
CFR.  1971-1975  Comp..  p.  586. 

§  302-8.1    [Amended] 

88.  In  §  302-8.1,  remove  the  word 
"regulation"  and  add  in  its  place  the 
word  "subtitle". 

§  302-8.2    [Amended] 

89.  In  §  302-8.2(a),  remove  the  phrase 
"paragraph  (a)"  and  add  in  its  place  the 

'  word  "paragraph". 

§302-8.3    [Amended] 

90.  In  §  302-8.3(a)(3).  remove  the 
reference  "302-8.2{b)(4)"  and  add  in  its 
place  the  reference  "302-8.2(c)(4)". 

§  302-8.4    [Amended] 

91.  In  §  302-8.4(e)(3),  remove  the 
reference  "302-8.2(e)"  and  add  in  its 
place  the  reference  "302-8.2(f)". 

§§  302-8.1  and  302-8.2    [Amended] 

92.  In  addition  to  the  amendments  set 
forth  above,  in  part  302-8,  remove  the 
phrase  "part  302-8"  and  add  in  its  place 
the  word  "part"  in  the  following  places: 

(a)  Section  302-8.1;  and 

(b)  Section  302-8.2  (a),  (b)(1).  (e),  and 

(O- 

PART  302-9— ALLOWANCES  FOR 
NONTEMPORARY  STORAGE  OF 
HOUSEHOLD  GOODS 

93.  The  authority  citation  for  part  302- 
9  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  US  C. 
9C5(a);  E.0. 11609,  36  FR  13747,  3  CFR,  1971- 
1375  Comp.,  p.  586. 

^  302-9.1    [Amended] 

94.  In  I  302-9.1(d),  remove  the 
reference  "under  302-1.11". 

|§  302-9.1.  302-9.3,  and  302-9.4 
(Amended) 

95.  In  addition  to  the  amendment  set 
forth  above,  in  part  302-9,  remove  the 
phrase  "part  302-9"  and  add  in  its  place 
the  word  "part"  in  the  following  places: 

(a)  Section  302-9.1(a); 

(b)  Section  302-9.3(b);  and 

(c)  Section  302-9.4. 


PART  302-10-ALLOWANCES  FOR 
TRANSPORTATION  AND  EMERGENCY 
STORAGE  OF  PRIVATELY  OWNED 
VEHICLES 

96.  The  authority  citation  for  part  302- 

10  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905(a);  E.0. 11609,  38  FR  13747,  3  CFR,  1971- 
1975  Comp.,  p.  586. 

§§  302-10.1,  3O2-10J,  302-10.3.  302-10.4, 
302- 10.5.  and  302- 1 0.6    [  Amended ) 

97.  In  part  302-10,  remove  the  phrase 
"part  302-10"  and  add  in  its  place  the 
word  "part"  in  the  following  places: 

(a)  Section  3O2-10.1(a)  (1)  and  (2),  and 
(b)  in  three  places; 

(b)  Section  302-10.2(a): 

(c)  Section  302-10.3(b)  introductory 
text  and  (b)(2),  (c)(1),  and  {c)(2)  in  three 
places,  and  (d)(2); 

(d)  Section  302-10.4  (b)  and  (e); 

(e)  Section  302-10.5(a)(l);  and 

(f)  Section  302-10.6. 

98.  In  §  302-10.5(c),  remove  the  phrase 
"paragraph  (c)"  and  add  in  its  place  the 
word  "paragraph". 

PART  302-11— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

99.  The  authority  citation  for  part  302- 

11  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734:  20  U.S.C. 
905(a);  E.0. 11609,  36  FR  13747,  3  CFR,  1971- 
1975  Comp.,  p.  586;  E.0. 12466,  49  FR  7349,  3 
CFR,  1964  Comp.,  p.  165. 

§302-11.2    [Amended] 

100.  In  §  302-11.2(b).  remove  the 
phrase  "chapter  302"  and  add  in  its 
place  the  word  "part". 

§302-11.3    [Amended] 

101.  In  §  302-11.3(i),  remove  the 
phrase  "paragraph  (i)"  and  add  in  its 
place  the  word  "paragraph". 

§302-11.5    [Amended] 

102.  In  §  302-11. 5(e),  remove  the  word 
"regulation"  and  add  in  its  place  the 
word  "part". 

§302-11.6    [Annended] 

103.  In  §  302-11.6  (a)  in  two  places 
and  (e),  remove  the  word  "regulation" 
and  add  in  its  place  the  word  "part". 

§302-11.8    [Amended] 

104.  In  §  302-11.8(d),  remove  the 
phrase  "paragraph  (d)"  and  add  in  its 
place  the  word  "paragraph". 

105.  In  §  302-11.8(f)(3)(ii).  add  the 
symbol  "$"  in  front  of  "8,482.44". 

§§  302-11.1,  302-11.4,  302-11.5,  302-11.8, 
302-11.9,  302-11.12,  and  302-11.13 
[Amended] 

106.  In  addition  to  the  amendments  set 
forth  above,  in  part  302-11  remove  the 


phrase  "part  302-11"  and  add  in  its 
place  the  word  "part"  in  the  following 
places: 

(a)  Section  302-11.1; 

(b)  SecUon  302-11.4  in  the 
introductory  text  to  the  section; 

(c)  Section  302-11.5  in  the 
introductory  text  to  the  section,  and  (e); 

(d)  Section  302-11.8  (a),  (e)(1)  in  three 
places,  (e)(2)(i).  (e)(2)(ii)  in  two  places, 
and  (e)(4)  introductory  text; 

(e)  Section  302-11.9(a): 

(f)  Section  302-11.12;  and 

(g)  Section  302-11.13  in  the 
introductory  text  to  the  section. 

Appendix  B  to  Part  302-11— State  Tax 
Tables  for  RIT  Allowance 

107.  Appendix  B  to  part  302-11  is 
amended  by  removing  from  the 
Introductory  text  of  the  tax  tables  for 
years  1983/1984. 1985, 1986, 1987. 1988, 
1989. 199a  and  1991.  the  reference  "302- 
11.8(e)(1)"  and  adding  in  each  place  the 
reference  "302-11. 8(e)(2)". 

108.  Appendix  B  to  part  302-11  is 
amended  by  removing  from  footnote  2  of 
the  tax  tables  for  years  1983/1984. 1985. 
1988, 1987, 1988,  and  1989,  the  reference 
"302-11.8(e)(2)(b)"  and  adding  in  each 
place  the  reference  "302-11.8(e)(2){ii)". 

109.  Appendix  B  to  part  302-11  is 
amended  by  removing  from  footnote  4  of 
the  tax  tables  for  years  1983/1984. 1985. 
1986. 1987. 1988.  and  1989.  the  reference 
"302-11.8(e)(2)"  and  adding  in  each 
place  the  reference  "302-11.8(e)(2)(iii)". 

110.  Appendix  B  to  part  302-11  is 
amended  by  removing  the  term  "FTR" 
from  the  introductory  text  of  the  tax 
table  for  year  1985. 

111.  Appendix  B  to  part  302-11  is 
amended  by  removing  from  the  tax  table 
for  tax  year  1990.  the  number  "7.375" 
each  place  it  appears  in  the  second, 
third,  fourth  and  fifth  columns  in  entry 
number  33.  New  York  and  adding  in 
each  place  the  number  "7.875"  (in  seven 
places). 

PART  302-12— USE  OF  RELOCATION 
SERVICE  COMPANIES 

112.  The  authority  citation  for  part 
302-12  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734;  20  U.S.C. 
905ia);  E.0. 11609,  36  FR  13747,  3  CFR,  1971- 
1975  Comp.,  p.  586;  E.0. 12466,  49  FR  7349,  3 
CFR,  1984  Comp.,  p.  165;  E.0. 12522.  50  FR 
26337,  3  CFR,  1985  Comp.,  p.  375. 

§302-12.1    (Amended] 

113.  In  §  302-12.1,  remove  the  word 
"directive"  and  add  in  its  place  the  word 
"part",  and  remove  the  phrase  'These 
guidelines  are"  and  add  in  its  place  the 
phrase  "This  part  is". 


I 
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§302-12.3    [Amended] 

114.  In  S  302-12.3.  remove  the  phrase 
"these  guidelines"  and  add  in  its  place 
the  phrase  "this  part". 

§302-12.4    [Amended) 

115.  In  the  introductory  text  of  S  302- 
12.4(b).  remove  the  phrase  "part  302-12" 
and  add  in  its  place  the  word  "part". 

116.  Section  302-12.4  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  302-12.4  General  conditions  and 
limitations  for  eligibility. 

(b)***      II 

(1)  New  appointees; 


§§  302-12^  and  302-12.6    [Amended] 

117.  In  §5  302-12.5(b)  and  302- 
12.6(a)(2).  remove  the  phrase  "this 
chapter  302.  parts  302-1  through  302-10" 
and  add  in  its  place  the  phrase  "parts 
302-1  through  302-10  of  this  chapter". 

§302-12.6    (Amended] 

118.  In  addition  to  the  amendment  set 
forth  above,  remove  the  phrase  "chapter 
302"  from  the  introductory  text  of  §  302- 
12.6(b)(2]  in  three  places,  and  add  in  its 
place  the  word  "chapter". 

119.  Section  302-12.7  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  302-12.7  income  tax  consequences  of 
using  relocation  companies. 

***  For  further  information  relating  to 
the  income  tax  consequences  of 
payments  to  relocation  companies, 
agencies  should  contact  the  Assistant 
Chief  Counsel  (Income  Tax  & 
Accounting).  Internal  Revenue  Service, 
1111  Constitution  Avenue.  NW.,  Room 
5501.  Washington.  DC  20224. 

CHAPTER  30»-PAYMENT  OF 
EXPENSES  CONNECTED  WITH  THE 
DEATH  OF  CERTAIN  EMPLOYEES 

PART  303-1-<*ENERAL 

120.  The  authority  citation  for  part 
303-1  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5721-5734.  5741-5742; 
E.0. 11609.  36  RR  13747.  3  CFR,  1971-1975 
Comp..  p.  586. 


§303-1.1    [Amended] 

121.  In  §  303-l.l(a).  removfe  the  phrase 
"by  5  U.S.C.  S7'.2  (See  §  303-2.6  of  this 
chapter)". 


§303-1.2    [Amended] 
122.  In  S  303-1.2.  remove  the  word 


"regulation"  and  add  in  its  place  the 
word  "subtitle". 

PART  303-2— ALLOWANCES 

123.  The  authority  citation  for  part 
303-2  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5721-5734,  5741-5742: 
E.0. 11609.36  FR  13747.  3  CFR.  1971-1975 
Comp.,  p.  586. 

§§  303-2.6  and  303-2.7    [Amended] 

124.  In  §5  303-2.6(a)(3)  and  303-2.7. 
remove  the  word  "title"  and  add  in  its 
place  the  word  "subtitle". 

CHAPTER  304— PAYMENT  FROM  A 
NON-FEDERAL  SOURCE  FOR  TRAVEL 
EXPENSES 

PART  304-1— GENERAL 

125a.  The  authority  citation  for  part 
304-1  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  4111(b);  E.0. 11609.  36 
FR  13747,  3  CFR.  1971-1975  Comp..  p.  586. 

PART  304-2— REDUCTIONS  IN 
MEETING  AND  TRAINING 
ALLOWANCE  PAYMENTS 

125b.  The  authority  citation  for  part 
304-2  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  4111(b):  E.0. 11609,  36 
FR  13747,  3  CFR.  1971-1975  Comp..  p.  586. 

§304-2.2    [Amended] 

126.  In  §  304-2.2.  remove  the  phrase 
"this  part  304-2"  in  two  places  and  add 
in  its  place  the  phrase  "this  part",  and 
remove  the  word  "hereinafter". 

127.  Section  304-2.3  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  304-2.3  Conditions  for  approval  of 
contributions  or  payments. 

***  These  organizations  are  referred 
to  in  this  part  as  "donors". 

§304-2.4    (Amended] 

128.  In  the  introductory  text  of  §  304- 
2.4.  remove  the  word  "regulations"  and 
add  in  its  place  the  phrase  "provisions 
of  this  section". 

129.  In  addition  to  the  amendment  set 
forth  above,  in  §  304-2.4(e).  remove  the 
phrase  "this  regulation"  and  add  in  its 
place  the  phrase  "the  provisions  of  this 
part". 

Dated:  May  8, 1992. 
Richard  G.  Austin, 
Administrator  of  General  Services. 
(FR  Doc.  92-14996  Filed  6-25-92;  8:45  am] 

BtUJNQ  CODE  6S20-24-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6934 
[UT-942-4214-10;  UTU  4061] 

Partial  Revocation  of  Executive  Order 
No.  5327  and  Public  Land  Order  No. 
4522;  Utah 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  two  oil 
shale  withdrawal  orders  insofar  as  they 
affect  280  acres  of  public  lands.  The 
lands  are  no  longer  needed  for  the 
purpose  of  the  withdrawals,  and  the 
revocation  is  necessary  to  permit 
disposal  of  the  lands  through  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  The  lands 
have  been  and  will  remain  open  to  oil 
and  gas  leasing. 

EFFECnve  DATE  July  27. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Massey,  BLM  Utah  State  Office, 
P.O.  Box  45155.  Salt  Lake  City.  Utah 
84145-0155.  801-539-4119. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988).  it  is  hereby  ordered  as  follows: 

1.  Executive  Order  No.  5327.  and 
Public  Land  Order  No.  4522,  which 
withdrew  oil  shale  deposits  and  the 
lands  containing  such  deposits  for 
protection  of  oil  shale  values,  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  lands: 

Salt  Lake  Meridian   ^ 

T.  12  S.,  R.  12  E., 

Sec.  19,  EV4NEV4  and  SWV4l\fEV4; 

Sec.  20,  SEV«NEy4.  SEV4SWy4,  and 
WV^SEy4. 

The  areas  described  aggregate  280  acres  in 
Carbon  County. 

2.  At  9  a.m.  on  July  27. 1992.  the  lands 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  July  27. 
1992,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  July  27. 1992,  the  lands 
will  be  opened  to  raining  location  and 
entry  under  the  United  States  mining 
laws,  sut)ject  to  vahd  existing  rights,  the 
provisions  of  existing  withdrawals. 
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other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38  (1988).  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  June  17. 1992. 
David  O'Neal, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  92-15075  Filed  6-25-92;  8:45  am) 

BIUJNG  COOC  4310-OO-M 


mineral  interests  in  acquired  lands  from 
mining,  for  protection  of  the  Fort 
Carson-Pinon  Canyon  Military 
Reservation,  is  hereby  extended  for  an 
additional  5-year  period. 

2.  This  withdrawal  will  expire  5  years 
from  the  effective  date  of  this  order, 
unless  as  a  result  of  a  review  conducted 
before  the  expiration  date  pursuant  to 
section  204(f)  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C. 
1714(f)  (1988),  the  Secretary  determines 
that  the  withdrawal  shall  be  extended.  If 
Congress  takes  action  on  the  proposed 
legislative  withdrawal  prior  to  the 
expiration  date  of  this  extension,  this 
protective  withdrawal  will 
automatically  terminate. 

Dated:  June  22. 1992. 
John  E.  Schrote. 

Assistant  Secretary  for  Policy.  Management 
and  Budget. 
(FR  Doc.  92-15076  Filed  6-25-92;  8:45  am) 

BtLUMG  COOC  4310-J8-II 


43-CFR  Public  Land  Order  6935 

(CO-930-4214-10;  COC-01245341 

Extension  of  Public  Land  Order  No. 
6649,  Fort  Carson-Pinon  Canyon 
Military  Reservation;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  extends  Public 
Land  Order  No.  6649.  which  withdrew 
2,517  acres  of  public  lands  from  surface 
entry  and  mining,  and  approximately 
141,555  acres  of  reserved  public  domain 
mineral  interests  in  acquired  lands  from 
mining,  for  protection  of  the  Fort 
Carson-Pinon  Canyon  Military 
Reservation,  for  an  additional  5-year 
period.  This  extension  is  necessary  to 
continue  protection  of  these  lands  and 
minerals  until  Congress  takes  action  on 
the  proposed  legislative  withdrawal. 
The  lands  have  been  and  remain  open  to 
mineral  leasing. 
EFFECTIVE  DATE:  June  23. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  Slate 
Office.  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  6649  (52  FR 
23548,  June  23. 1987),  which  withdrew 
2,517  acres  of  public  lands  from  surface 
entry  and  mining,  and  approximately 
141,555  acres  of  reserved  public  domain 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Dodtet  No.  91-314.  FCC  92-208] 

Broadcast  Services;  Broadcast  Hoaxes 

AQENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Conunission.  through  this 
decision,  adds  a  new  section  to  its 
Rules,  expressly  prohibiting  the 
broadcast  of  hoaxes  that  are  harmful  to 
the  public.  The  action  is  taken  to 
provide  the  Commission  with  greater 
enforcement  flexibility  in  deterring 
broadcast  hoaxes  which  might  prove 
harmful  to  the  public.  The  gap  in  such 
authority  in  the  existing  Commission 
Rules  proved  a  particular  hindrance  in 
responding  to  a  recent  series  of  such 
hoaxes  The  NOTICE  OF  PROPOSED  RULE 
MAKING  (NOTICE)  (56  FR  60080. 
November  27, 1991)  initiating  this 
proceeding  was  issued  to  remedy  that 
deficiency  in  the  rules. 
EFFECTIVE  DATE:  July  27,  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Brien  Ham.  202-632-7792. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  91-314. 
adopted  May  14. 1992.  and  released  June 
12. 1992. 

The  complete  text  of  this  Report  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC. 


and  also  may  be  purchased  from  the 
Commission's  copy  contractor, 
Downtown  Copy  Center,  at  (202)  452- 
1422, 1919  M  Street.  NW..  room  246, 
Washington.  DC  20554.     = 

Synopsis  of  Report  and  Order 

1.  This  Report  and  Order  adds  a  new 
section  to  the  Commission's  Rules  at  47    , 
CFR  73.1217.  to  expressly  prohibit  the 
broadcast  of  hoaxes  that  are  harmful  to 
the  public.  Specifically,  we  adopt  a  rule 
that  will  prohibit  a  broadcast  licensee  or 
permittee  from  knowingly  broadcasting 
false  information  concerning  a  crime  or 
catastrophe  if  it  is  foreseeable  that 
broadcast  of  the  information  will  cause 
substantial  public  harm,  and  broadcast 
of  the  information  does  in  fact  directly 
cause  substantial  public  harm.  This  rule 
will  provide  the  Commission  with 
greater  enforcement  flexibility  by 
subjecting  licensees  that  perpetrate 
harmful  hoaxes  to  possible  forfeitures, 
in  addition  to  other  applicable  penalties. 
In  deference  to  First  Amendment 
concerns,  we  have  crafted  the  rule 
narrowly,  restricting  only  those  hoaxes 
most  likely  to  result  in  substantial  public 
harm. 

2.  Recently,  serious  broadcast  hoaxes 
have  occurred  where  stations  fabricated 
stories  concerning  a  crime  or 
catastrophe  that  alarmed  the  public  and 
resulted  in  the  needless  diversion  of 
public  safety  or  law  enforcement 
resources.*  Because  hoaxes  of  this 
nature  are  inconsistent  with  the  public 
interest,  we  issued  the  Notice  to 
determine  whether  we  should  adopt  a 
rule  specifically  prohibiting  such 
conduct.  Under  existing  policies,  the 
Commission  has  limited  recourse 
against  a  licensee  that  perpetrates 
hoaxes.  In  most  cases,  the  Commission 
can  either  issue  a  letter  of  admonition, 
which  may  be  considered  on  renewal  or- 
sale  of  the  station,  or.  in  extreme  cases, 
the  Commission  can  revoke  a  station's 
license.  A  rule,  by  contrast,  offers  . 
greater  enforcement  flexibility  by 
permitting  the  Commission  to  levy  fines 
against  the  violators.  We  therefore 
sought  comment  on  how  a  hoax  rule 
might  be  formulated  without  causing  an 
undue  chilling  effect  on  broadcast 
speech. 


'  See  Utter  to  KSLX-FM.  (MMB,  dated  October  2. 
1989)  (station  admonished  for  false  report  that 
station  had  been  taken  hostage):  Letter  to  WCCC- 
AM/FM,  (MMB,  dated  July  26. 1990)  (station 
admonished  for  false  report  of  nearby  volcanic 
eruption):  Letter  to  KROO-FM,  6  FCC  Red  7282 
(1991)  (station  admonished  for  murder  confession 
hoax):  Letter  to  WALE-AM.  7  FCC  Red  2345  (MMB 
1992)  (station  admonished  for  false  report  that 
station  employee  had  been  shot). 
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3.  The  Notice  suggested  a  narrowly 
crafted  rule  that  would  result  in  licensee 
liability  only  if  three  elements  were 
present:  (1)  The  licensee  must  know  that 
the  material  broadcast  is  false;  (2)  the 
hoax  must  directly  cause  immediate, 
substantial  and  actual  public  harm:  and 
(3)  the  public  harm  flowing  from  the 
hoax  be  foreseeable.  The  Notice  sought 
comment  on  this  proposed  rule  and  on 
several  other  matters  relevant  to  the 
rule's  structure. 

4.  After  reviewing  the  record  in  this 
proceeding,  we  decide  to  adopt  a  rule 
against  hoaxes,  but  restrict  that  rule  to 
incfdents  involving  the  false  report  of  a 
crime  or  catastrophe.  A  "crimes  and 
catastrophes"  standard  encompasses 
the  kinds  of  harmful  hoaxes  that  have 
raised  the  most  public  concern  to  date. 
For  purposes  of  our  rule,  a  "crime"  is 
defmed  as  any  act  or  omission  that 
makes  the  offender  subject  to  criminal 
punishment  by  law.  A  "catastrophe"  is 
defined  as  a  disaster  or  imminent 
disaster  involving  a  violent  or  sudden 
event  affecting  the  public. 

5.  Contrary  to  the  commenters' 
assertions  that  a  rule  is  unnecessary 
because  harmful  hoaxes  occur 
infrequently,  we  believe  that  this 
regulation  is  needed  to  contend  with 
and  deter  serious  hoaxes  that  pose  a 
substantial  threat  to  the  public  safety 
and  welfare.  As  stated  above,  in  recent 
cases,  we  have  been  limited  to  only  two 
types  of  penalties — admonition  and 
license  revocation  or  non-renewal.  This 
rule  will  provide  us  with  the  option  of 
imposing  an  intermediate  sanction,  one 
which  has  more  deterrence  value  than 
admonition  but  which  is  less  drastic 
than  license  revocation  or  non-renewal. 
We  do  not  intend  by  our  adoption  of  a 
specific  rule  addressing  harmful  hoaxes 
to  displace  our  existing  range  of 
remedies  for  false  programming  that  is 
not  covered  by  this  rule.  Thus,  we  will 
continue  to  enforce  other  appropriate 
policies  [e.g.,  the  news  staging  policy) 
against  false  or  fraudulent  licensee 
behavior.  In  this  regard,  we  note  that 
false  programming  may  be  actionable  as 
a  violation  of  a  licensee's  public  interest 
obligations,  even  if  it  falls  outside  of  the 
strict  requirements  of  the  new  rule. 

6.  We  believe  that  the  rule  is 
sufficiently  narrow  to  avoid  any  adverse 
impact  on  broadcast  speech.  In  this 
regard,  it  is  not  our  intent  to  restrict 
harmless  pranks,  or  to  deter  broadcasts 
that  might  upset  some  listeners  but  do 
not  pose  a  substantial  threat  to  public 
health  or  safety.  We  instead  focus  on  a 
narrow  category  of  cases — those 
involving  the  false  report  of  a  crime  or 
catastrophe — which  present  the  greatest 
potential  for  substantial  public  harm. 


Moreover,  within  this  narrow  category 
of  cases,  we  restrict  the  reach  of  the  rule 
even  further  by  holding  licensees  liable 
only  when  they  know  the  report  to  be 
false  and  can  foresee  that  the  report 
will,  and  does  in  fact,  result  in 
substantial  public  harm.  We  believe  that 
these  careful  restraints  should 
sufficiently  address  our  concerns  about 
hoaxes  without  causing  an  undue 
chilling  effect  on  broadcast  speech. 

7.  We  also  believe  that  the  rule,  as 
drawn,  is  fully  consistent  with  First 
Amendment  principles.  In  this  latter 
regard,  the  Supreme  Court  has 
recognized  that  speech  may  be  subject 
to  government  regulation  if  the 
regulation  is  narrowly  tailored  to  further 
a  compelling  government  interest  and  is 
the  least  restrictive  means  of  furthering 
that  interest.  Sable  Communications  of 
California,  Inc.  v.  FCC.  492  U.S.  115 
(1969).  We  beUeve  that  our  rule  would 
meet  this  exacting  test.  First,  the  rule  is 
narrowly  tailored  to  curtail  only  hoaxes 
involving  the  false  report  of  a  crime  or 
catastrophe  when  the  licensee  knows 
the  report  is  false  and  can  foresee  that 
the  report  will,  and  it  does  in  fact,  result 
in  substantial  public  harm.  Thus,  the 
rule  cannot  be  considered  to  be  overly 
broad.  Second,  the  Government  has  a 
compelling  interest  in  preventing 
substantial  public  harm,  such  as  the 
substantial  diversion  of  police  and 
emergency  resources  from  their  duties. 
Finally,  the  Commission  has  chosen  the 
least  restrictive  means  by  which  it  may 
effectively  and  precisely  further  its 
interest  of  preventing  substantial  public 
harm. 

8.  Moreover,  contrary  to  the  concerns 
expressed  by  the  commenters,  a  bedrock 
principle  of  First  Amendment  doctrine 
holds  that  "[t]he  most  stringent 
protection  of  free  speech  would  not 
protect  a  man  in  falsely  shouting  fire  in 

a  theatre  and  causing  a  panic."  Schenck 
V.  United  States,  249  U.S.  48.  57  (1919). 
Thus,  for  example,  the  Supreme  Court 
has  never  imposed  a  constitutional  bar 
to  regulating  speech  that  threatens  to 
cause  imminent  lawless  action. 
Similarly,  the  First  Amendment  does  not 
preclude  civil  liability  for  broadcasts 
that  create  a  foreseeable  risk  of 
personal  injury.  See  Weirum  v.  RKO 
General.  Inc^  15  Cal.  3d  4a  123  Cal. 
Rptr.  468  (1975).  The  broadcast  speech  in 
these  cases  is  closely  analogous  to  the 
hoax  programming  which  we  seek  to 
preclude,  and  the  courts  have  not  found 
a  First  Amendment  bar  to  imposing 
liability  in  duch  cases.  In  each  instance, 
the  speech  at  issue  must  create  a 
foreseeable  risk  of  substantial  harm, 
and  such  harm  must,  in  fact,  occur.  We 


now  examine  each  element  of  the  rule  in 
greater  detail. 

9.  Licensee  Knowledge  of  Falsity  of 
Crime  or  Catastrophe.  In  order  to  incur 
liability,  a  licensee  must  have  knovtm 
that  the  broadcast  concerning  a  crime  or 
catastrophe  was  false.  To  this  end,  and 
in  accordance  with  well  established 
Commission  principle,  a  licensee  will  be 
held  accountable  for  the  actions  of  its 
employees.  Some  commenters  argue  that 
prompt  and  appropriate  corrective 
action  on  the  part  of  the  licensee  should 
be  a  factor  in  assessing  liability. 
Although  our  general  policy  is  not  to 
consider  such  remedial  actions  in 
determining  whether  a  rule  violation  has 
occurred,  we  note  that  a  licensee's 
overall  conduct  in  connection  with  such 
a  violation  is  always  assessed  in 
determining  the  appropriate  sanction, 
and  could,  in  certain  circimistances, 
result  in  a  decision  that  no  sanction  is 
warranted.  We  recently  set  standards 
for  assessing  forfeitiues  and  indicated 
that  certain  criteria,  such  as  good  faith 
or  voluntary  disclosure  or  a  history  of 
overall  compliance,  may  be  taken  into 
consideration  and  could  result  in  a 
reduction  in  the  amount  of  the  fine 
imposed.  See  Policy  Statement  on 
Standards  for  Assessing  Forfeitures,  6 
FCC  Red  4695,  4700  (1991).  recon  denied. 
Memorandum  Opinion  and  Order  in 
Standards  for  Assessing  Forfeitiu-es, 
FCC  92-212,  (released  ]une  4, 1992). 
Finally,  we  have  taken  steps  to  ensure 
that  this  element  of  our  rule  does  not 
implicate  legitimate  dramatic  or  other 
fictional  programming.  Thus,  as 
explained  below  in  our  discussion  on 
foreseeability,  we  are  instituting  a 
presumption  that  will  effectively  remove 
from  liability  fictional  material 
accompanied  by  disclaimer. 

10.  Foreseeability  of  the  Substantial 
Public  Harm.  For  a  hoax  to  be 
actionable,  the  substantial  public  harm 
that  results  from  the  broadcast  must  be 
foreseeable.  We  believe  that  a 
foreseeability  test  is  needed  to  avoid 
imposing  unreasonable  or  chilling 
constraints  on  broadcast  speech.  For 
purposes  of  this  rule,  the  public  harm 
will  be  deemed  foreseeable  if  the 
licensee  could  expect  with  a  significant 
degree  of  certainty  that  substantial  harm 
would  occur.  We  will  presume,  and  will 
accord  broadcasters  the  right  to 
presume,  that  the  public  will  behave  in  a 
rational  manner.  We  will  not  hold 
broadcasters  accountable  for 
unreasonable  or  unpredictable  public 
conduct 

11.  AlsO;  we  believe  that  the  nature  of 
the  broadcast  will  be  the  single  greatest 
determinant  of  foreseeability.  Thus,  the 
more  inherently  unbehevable  the 
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broadcast,  the  more  certain 
broadcasters  can  be  that  substantial 
public  harm  is  unforeseeable.  By 
contrast,  the  timing  of  the  broadcast  will 
not  necessarily  determine  foreseeability. 
although  it  may  be  one  factor  that  is 
considered.  Other  factors,  such  as  the 
number  of  public  complaints  received 
about  the  broadcast,  may  also  be 
relevant  in  determining  whether  any 
public  harm  that  has  occurred  should 
have  been  foreseeable. 

12.  We  are  also  mindful  of 
commenters'  concern  that  legitimate 
fictitious  programming  might  be 
implicated  by  our  rule,  since  all  fiction 
is,  by  definition,  "false"  programming. 
Therefore,  one  situation  in  which  we 
will  presume  that  programming 
otherwise  subject  to  this  rule  will  pose 
no  foreseeable  harm  is  if  the 
programming  is  accompanied  by  a 
disclaimer.  To  qualify  for  this 
presumption,  disclaimers  must  clearly 
label  the  broadcast  as  a  fiction  and  be 
presented  in  a  way  that  is  reasonable 
under  the  circumstances.  For  example, 
indicia  of  reasonableness  would  include 
airing  disclaimers  at  the  beginning  and 
end  of  a  program  and  ensuring  that  no 
more  than  15  minutes  elapses  between 
disclaimers  during  a  program.  We  do  not 
intend  to  impose  a  requirement  that  all 
fictional  works  must  now  include 
disclaimers.  Rather,  disclaimers  would 
be  necessary  only  in  those  programs 
that  would  otherwise  meet  all  elements 
of  the  rule. 

13.  Direct  Causation  of  Substantial 
Public  Harm.  Finally,  the  hoax  must  in 
fact  directly  cause  substantial  public 
harm.  "Public  harm"  will  include 
damage  to  the  health  or  safety  of  the 
general  public,  diversion  of  law 
enforcement  or  other  public  health  or 
safety  authorities  from  their  duties  and 
damage  to  property.  In  all  cases,  the 
public  harm  must  be  substantial.  The 
public  harm  must  also  begin 
immediately  after  the  broadcast  and 
result  in  actual  damage.  (By 
"immediate."  we  mean  that  the  harm 
would  have  to  occur  contemporaneously 
or  shortly  after  the  broadcast.  By 
"actual"  damage,  we  mean  that  there 
must  be  injury  in  fact;  the  mere  threat  of 
harm  is  not  sufficient.) 

14.  Rather  than  adopt  a  particular 
benchmark  or  definition  by  which  we 
will  assess  "substantial"  public  harm, 
we  have  decided  to  leave  this 
determination  to  the  factual  context  of 
each  case.  In  general,  however,  a 
broadcast  concerning  an  imaginary 
danger  that  diverts  local  police  and 
emergency  resources  from  their  duties, 
causes  widespread  public  disorder  or 
harms  the  health  or  safety  of  the  general 


public,  would  most  likely  inflict 
substantial  public  harm.  By  contrast,  a 
broadcast  hoax  that  results  in  no  more 
than  a  few  questions  to  the  police  or 
complaints  to  the  station  would 
probably  not  impose  substantial  public 
harm.  Clearly,  we  are  concerned  with 
public  harm  that  is  more  than  nominal  in 
nature.  , 

Ordering  Clauses 

15.  Accordingly,  it  is  ordered  that 
pursuant  to  authority  contained  in 
Sections  4  and  303  of  the 
Communications  Act  of  1934. 47  U.S.C. 
154  and  303.  as  amended,  part  73  of  the 
Commissions  Rules  is  amended  as  set 
forth  below. 

16.  It  is  further  ordered  that  the 
amendments  to  47  CFR  part  73  adopted 
in  this  Report  and  Order  will  be 
effective  30  days  after  publication  in  the 
Federal  Register. 

17.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Amendatory  Text 

Part  73  of  title  47  of  the  Code  Of 
Federal  Regulations  is  amended  to  read 
as  follows: 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  73.1217.  Broadcast  hoaxes, 
is  added  to  part  73  to  read  as  follows: 

§  73. 1 2 1 7    Broadcast  hoaxes. 

No  licensee  or  permittee  of  any 
broadcast  station  shall  broadcast  false 
information  concerning  a  crime  or  a 
catastrophe  if: 

(a)  The  licensee  knows  this 
information  is  false; 

(b)  It  is  forseeable  that  broadcast  of 
the  information  will  cause  substantial 
public  harm,  and 

(c)  Broadcast  of  the  information  does 
in  fact  directly  cause  substantial  public 
harm. 

Any  programming  accompanied  by  a 
disclaimer  will  be  presumed  not  to  pose 
foreseeable  harm  if  the  disclaimer 
clearly  characterizes  the  program  as  a 
fiction  and  is  presented  in  a  way  that  is 
reasonable  under  the  circumstances. 

Note:  For  purposes  of  this  rule,  "public 
harm"  must  begin  immediately,  and  cause 
direct  and  actual  damage  to  property  or  to 
the  health  or  safety  of  the  general  public,  or 
diversion  of  law  enforcement  or  other  public 
health  and  safety  authorities  from  their 
duties.  The  public  harm  will  be  deemed 
foreseeable  if  the  licensee  could  expect  with 
a  significant  degree  of  certainty  that  public 
harm  would  occur.  A  "crime"  is  any  act  or 
omission  that  makes  the  offender  subject  to 


criminal  punishment  by  law.  A  "catastrophe" 

is  a  disaster  or  imminent  disaster  involving 

violent  or  sudden  event  affecting  the  public. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-15011  Filed  6-25-92:  8:45  am) 

BILLING  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1180 

[Ex  Parte  No.  55  (Sut>-No.  22B)1 

Implementation  of  Environmental 
Laws 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rule. 

summary:  The  Commission  is  removing 
a  regulation  to  conform  with  its  revision 
of  environmental  regulations  effective 
September  29. 1991.  In  addition,  it  is 
modifying  a  regulation  to  update  that 
provision.  Since  the  changes  are 
technical  in  nature  and  not  intended  to 
have  substantive  effect,  public  comment 
is  not  sought. 

EFFECTIVE  DATE:  June  26. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  (202)  927-5610 
[TDD  for  hearing  impaired:  (202)  927- 

5721] 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  removing  its  regulation  at 
49  CFR  1180.6(a)(9)  to  reflect  the 
revisions  approved  in  Implementation  of 
Environmental  Laws.  7  I.C.C.2d  807 
(1991)  (Implementation)  and  making  a 
technical  change  to  its  regulation  at  49 
CFR  1180.6(a)(8)  to  update  that 
provision.  Section  1180.6(a)(9)  currently 
directs  that  required  energy  data  be 
prepared  in  accordance  with  49  CFR 
part  1106.  In  Implementation,  we  deleted 
the  separate  Energy  Policy  and 
Conservation  Act  requirements  at  49 
CFR  part  1106  and  incorporated  them 
into  more  general  environmental 
regulations  set  forth  at  49  CFR  part  1105. 
Implementation  at  818.  To  conform  with 
our  revision,  we  are  removing  . 

§  1180.6(a)(9).  In  addition,  we  are 
substituting  the  phrase  the 
Commission's  Section  of  Energy  and 
Environment  for  the  phrase  the 
Commission's  Energy  and  Environment 
Branch  in  the  second  sentence  of 
§  1180.6(a)(8)  to  update  that  provision. 
These  changes  are  not  intended  to  have 
an  impact  on  any  person  or  Commission 
proceeding. 


\ 
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This  action  will  not  have  a  significant 
effect  on  a  substantial  number  of  smeiU 
entities. 

List  of  Subjects  in  49  CFR  Part  1180 

Administrative  practice  and 
procediu«,  Bankruptcy,  Railroads. 
Reporting  and  recordkeeping 
requirements. 

Decided:  ]une  17, 1992. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett. 
Sidney  L.  Sttkkland,  Jr., 
Secretary. 

For  the  reason  set  forth  in  the 
preamble,  the  Commission  amends  title 
49,  chapter  X,  part  1180  as  follows: 


PART  1180— RAILROAD  ACQUISITION, 
CONTROL,  MERGER. 
CONSOLIDATION  PROJECT, 
TRACKAGE  RIGHTS,  AND  LEASE 
PROCEDURES 

1.  The  authority  citation  for  part  1180 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321, 10505, 10903- 
10906, 11341, 11343-11346;  5  U.S.C  553  and 
559;  45  U.S.C.  904  and  915. 

2.  In  §  1180.6,  paragraph  (a)(8)  is 
revised  to  read  as  follows  and 
paragraph  (a)(9)  is  removed. 

S  1180.6    Supporting  information. 

(a)  •  *  * 

(8)  Enviroiunental  data  (exhibit  4). 
Submit  information  and  data  vr»*» 


respect  to  environmental  matters 
prepared  in  accordance  with  49  CFR 
part  1105.  In  major  and  significant 
transaction,  applicants  shall,  as  soon  as 
possible,  and  no  later  than  the  filing  a 
notice  of  intent  consult  with  the 
Commission's  Section  of  Energy  and 
Environment  for  the  proper  format  of  the 
enviromnental  report 
*        *        «        *        * 

(FR  Doc.  92-15082  Ftled  &-.?5-«2;  8:45aml 
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Proposed  Rules 


Federal  Register 

Vol.  57.  No.  124 
Friday.  June  26.  1992 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pul))ic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

RINJ150-AE12 

Minor  Modifications  to  Nuclear  Power 
Reactor  Event  Reporting 
Requirements 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  to  make  minor 
modifications  to  the  current  nuclear 
power  reactor  event  reporting 
requirements.  The  proposed 
amendments  would  apply  to  all  nuclear 
power  reactor  licensees  and  would 
delete  reporting  requirements  for  some 
events  that  have  been  determined  -to  be 
of  little  or  no  safety  significance.  These 
proposed  amendments  would  reduce  the 
industry's  reporting  burden  and  the 
NRC's  response  burden  in  event  review 
and  assessrhent. 

DATES:  The  comment  period  expires  July 
27, 1992.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  written  comments  to: 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  ATTN: 
Docketing  and  Service  Branch. 

Deliver  comments  to  One  White  Flint 
North.  11555  Rockville  Pike.  Rockville. 
MD  20852.  between  7:30  am  and  4:15  pm 
on  Federal  workdays. 

Copies  of  the  draft  regulatory 
analysis,  the  supporting  statement 
submitted  to  OMB  and  comments 
received  may  be  examined  at:  The  NRC 
Public  Document  Room.  2120  L  Street. 
NW.  (Lower  Level).  Washington,  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raji  Tripathi  (10  CFR  50.73)  or  Eric 
Weiss  (10  CFR  50.72).  Office  of  Analysis 


and  Evaluation  of  Operational  Data. 

U.S.  Nuclear  Regulatory  Commission, 

Washington.  DC  20555.  Telephone  (301) 

492-4435  and  (301)  492-9005. 

respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission  is  proposing  minor 
amendments  to  the  current  nuclear 
power  reactor  event  reporting 
requirements  contained  in  10  CFR  50.72, 
"Immediate  Notification  Requirements 
for  Operating  Nuclear  Power  Reactors," 
and  10  CFR  50.73.  "Licensee  Event 
Reporting  System."  as  part  of  its  ongoing 
activities  to  improve  its  regulations. 

In  this  regard,  various  NRC  reviews  of 
operating  experience  and  the  patterns  of 
licensees'  reporting  of  operating  events 
since  1984  have  indicated  that  reports 
on  some  of  these  events  are  not 
necessary  for  the  NRC  to  perform  its 
safety  mission.  The  reporting  of  certain 
types  of  events  are  no  longer 
contributing  useful  information  to  the 
operating  reactor  events  database  and, 
therefore,  are  no  longer  necessary.  The 
unnecessary  reports  are  consuming 
resources  in  preparation  and  review  that 
would  be  better  applied  elsewhere. 

Over  the  past  several  years,  the  NRC 
has  increased  its  attention  to  event 
reporting  issues  to  ensure  uniformity, 
consistency,  and  completeness  in  event 
reporting.  As  a  result,  in  September 
1991.  the  NRC's  Office  for  Analysis  and 
Evaluation  of  Operational  Data  (AEOD) 
issued  for  comment  a  draft  NUREG- 
1022.  Revision,*  "Event  Reporting 
Systems  10  CFR  50.72  and  10  CFR 
50.73— Clarification  of  NRC  Systems 
and  Guidelines  for  Reporting." 
Following  resolution  of  public 
comments,  the  NUREG  will  contain 
improved  guidance  for  event  reporting. 
The  NRC's  continuing  examination  of 
reported  events  during  development  of 
this  document  has  determined  that 
certain  types  of  events  primarily 
involving  invalid  engineered  safety 
feature  (ESF)  actuations  are  of  little  or 
no  safety  significance. 

Valid  ESF  actuations  are  those 
actuations  that  result  from  "valid 


'  A  free  single  copy  may  be  requested  by  writing 
to  the  Distribution  and  Mail  Services  Section.  U.S. 
Nuclear  Regulatory  Commission.  Washington.  DC 
20555.  A  copy  is  also  available  for  inspection  or 
copying  for  a  fee  at  the  NRC  Public  Document 
Room.  2120  L  Street.  NW.  (Lower  Level). 
Washington.  DC  20555. 


signals"  or  from  international  manual 
initiation.  Valid  signals  are  those  signals 
that  are  initiated  in  response  to  actual 
plant  conditions  or  parameters 
satisfying  the  requirements  for  ESF 
initiation. 

Invalid  actuations  are  by  definition 
those  that  do  not  meet  the  criteria  for 
being  valid.  Thus,  invalid  actuations 
include  actuations  that  are  not  due  to 
valid  signals  and  are  not  intentional 
manual  actuations.  Invalid  actuations 
include  instances  where  instrument 
drift,  spurious  signals,  human  error,  or 
other  invalid  signals  caused  actuation  of 
the  ESF  (e.g..  jarring  a  cabinet,  an  error 
in  use  of  jumpers  or  lifted  leads,  an  error 
in  actuation  of  switches  or  controls, 
equipment  failure  or  radio  frequency 
interference). 

NRC's  evaluation  of  both  the  reported 
events  since  January  1984,  when  the 
existing  rules  first  became  effective,  and 
the  comments  received  during  the  Event 
Reporting  Workshops  conducted  in  Fall 
of  1990.  identified  needed  improvements 
in  the  rules.  The  NRC  determined  that 
invalid  actuation,  isolation,  or 
realignment  of  a  limited  set  of  ESFs  or 
their  equivalent  systems,  subsystems,  or 
components  (i.e.,  an  invalid  actuation, 
isolation,  or  realigrmient  of  only  the 
reactor  water  clean-up  (RWCU)  system, 
the  control  room  emergency  ventilation 
(CREV)  system,  the  reactor  building 
ventilation  system,  the  fuel  building 
ventilation  system,  or  the  auxiliary 
building  ventilation  system)  are  of  little 
or  no  safety  significance.  However, 
these  events  are  currently  reportable 
under  10  CFR  50.72  (b)(2)(ii)  and  10  CFR 
50.73  (a)(2)(iv). 

The  final  rules  for  the  current  event 
•  reporting  regulations.  10  CFR  50.72  and 
10  CFR  50.73  (48  FR  39039;  August  28. 
1983.  and  48  FR  33850;  July  26. 1983, 
respectively),  stated  that  ESF  systems, 
including  the  reactor  protection  system 
(RPS).  are  provided  to  mitigate  the 
consequences  of  a  significant  event. 
Therefore.  ESFs  should  (1)  work 
properly  when  called  upon  and  (2) 
should  not  be  challenged  frequently  or 
unnecessarily.  The  Statements  of 
Consideration  for  these  final  rules  also 
stated  that  operation  of  an  ESF  as  part 
of  a  pre-planned  operational  procedure 
or  test  need  not  be  reported.  The 
Commission  noted  that  ESF  actuations, 
including  reactor  trips,  are  frequently 
associated  with  significant  plant 
transients  and  are  indicative  of  events 
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that  ere  of  safety  significance.  At  that 
time,  the  Commission  also  required  all 
ESP  actuations,  including  the  RPS 
actuations,  whether  manual  or    ^ 
automatic,  valid  or  invalid — except  as 
noted,  to  be  reported  to  the  NRC  by 
telephone  within  4  hours  of  occurrence 
followed  by  a  written  Licensee  Event 
Report  (LER)  within  30  days  of  the 
incident.  This  requirement  on  timeliness 
of  reporting  remains  unchanged. 

The  reported  information  is  used  by 
NRC  in  confirmation  of  the  licensing 
bases,  identification  of  precursors  to 
severe  core  damage,  identification  of 
plant  specific  deficiencies,  generic 
lessons,  review  of  management  control 
systems,  and  licensee  performance 
assessment. 

Discussion 

Relaxing  reporting  requirements  for 
certain  ESP  actuations,  primarily  invalid 
actuations,  could  save  resources  for 
both  the  industry  and  theTJRC.  The 
Commission  emphasizes  that  only 
specific  invalid  ESF  actuations  would  be 
exempt  from  reporting.  The  relaxations 
in  event  reporting  requirements 
contained  in  the  proposed  rule  would 
apply  only  to  a  limited  set  of  specifically 
defined  invalid  ESF  actuations.  These 
events  are  limited  to  invalid  actuation, 
isolation,  or  realignment  of  the  RWCU 
system,  the  CREV  system,  the  reactor 
building  ventilation  system,  the  fuel 
building  ventilation  system,  or  the 
auxiliary  building  ventilation  system. 
Invalid  actuation/isolation/realignment 
events  in  these  systems  are  of  little  or 
no  safety  significance. 

Invalid  actuations  of  all  other  ESFs, 
except  those  noted  above,  have  been 
found  to  be  safety  significant  and  would 
continue  to  be  reportable  under  10  CFR 
50.72(b){2)(ii)  and  10  CFR  50.73(a)(2)(iv). 
Reportable  invalid  actuations  would 
include  emergency  core  cooling  system 
isolations/actuations,  containment 
isolation  valve  closures  that  affect 
cooling  systems,  main  steam  flow, 
essential  support  systems,  etc.. 
containment  spray  actuation,  and 
residual  heat  removal  system  isolations. 

However,  the  Commission  emphasizes 
that  if  an  invalid  ESF  actuation  reveals 
a  defect  in  the  system  so  that  the  system 
failed  or  would  fail  to  perform  its 
intended  function,  the  event  continues  to 
be  reportable  under  other  requirements 
of  10  CFR  50.72  and  10  CFR  50.73.  If  a 
condition  or  deficiency  has  (1)  an 
adverse  impact  on  safety-related 
equipment  and  consequently  on  the 
ability  to  shut  down  the  reactor  and 
maintain  it  in  a  safe  shutdown 
condition,  (2)  has  a  potential  for 
significant  radiological  release  or 
potential  exposure  to  plant  personnel  or 


the  general  public,  or  (3)  would 
compromise  control  room  habitability. 
the  event/discovery  continues  to  be 
reportable. 

Invalid  ESF  actuations  that  would  be 
excluded  by  this  proposed  rule,  but 
occur  as  a  part  of  a  reportable  event, 
would  continue  to  be  described  as  part 
of  the  reportable  event.  The  proposed 
amendments  are  not  intended  to 
preclude  submittal  of  a  complete, 
accurate,  and  thorough  description  of  an 
event  that  is  otherwise  reportable  under 
10  CFR  50.72  or  10  CFR  50.73.  The 
Commission  is  proposing  to  relax  only 
the  selected  event  reporting 
requirements  specified  in  this  proposed 
rule.  Licensees  are  still  required  under 
10  CFR  50.  appendix  B.  "Quality 
Assurance  Criteria  for  Nuclear  Power 
Plants  and  Fuel  Reprocessing  Plants,"  to 
address  whether  corrective  actions  for 
events  or  conditions  that  are  adverse  to 
quality  are  reportable  or  not.  In 
addition,  minimizing  ESF  actuations 
(such  as  RWCU  isolations)  to  reduce 
operational  radiation  exposures 
associated  with  the  investigation  and 
recovery  from  the  actuations,  are 
consistent  with  ALARA  requirements. 

The  existing  provisions  in  10  CFR 
50.72  (b)(2)(ii)  and  10  CFR  50.73(a)(2)(iv). 
require  the  reporting  of  an  event  or 
condition  that  results  in  a  manual  or 
automatic  actuation  of  an  ESF.  including 
the  RPS.  except  when  the  actuation 
results  from  and  is  part  of  the  pre- 
planned sequence  during  testing  or 
reactor  operation.  A  pre-planned 
sequence  implies  that  the  procedural 
step  indicates  the  specific  ESF  or  RPS 
actuation  that  will  be  generated  and 
control  room  personnel  are  aware  of  the 
specific  signal  generation  before  its 
occurrence  or  indication  in  the  control 
room.  However,  if  the  ESF.  including  the 
RPS,  actuates  during  the  planned 
operation  or  test  in  a  way  that  is  not 
part  of  the  planned  procedure,  such  as 
at  the  wrong  step,  the  event  is 
reportable. 

The  Commission  proposes  to  make 
additional  relaxations  to  event  reporting 
by  excluding  three  additional  categories 
of  events  as  follows: 

(1)  The  first  category  excludes  events 
in  which  an  invalid  ESF  or  RPS 
actuation  occurs  when  the  system  is 
already  properly  removed  from  service 
if  all  requirements  of  plant  procedures 
for  removing  equipment  from  service 
have  been  met.  This  would  include 
required  clearance  documentation, 
equipment  and  control  board  tagging, 
and  properly  positioned  valves  and 
power  supply  breakers. 

(2)  The  second  category  excludes 
events  in  which  an  invalid  ESF  or  RPS 
actuation  occurs  after  the  safety 


function  has  already  been  completed 
(e.g.,  an  invalid  containment  isolation 
signal  while  the  containment  isolation 
valves  are  already  closed,  or  an  invalid 
actuation  of  the  RPS  when  all  rods  are 
fully  inserted). 

(3)  The  third  category  excludes  events 
vjhen  an  invalid  actuation,  isolation,  or 
realignment  of  only  the  reactor  water 
clean-up  (RWCU)  system,  or  any  of  the 
following  ventilation  systems:  Control 
room  emergency  ventilation  (CREV) 
system,  reactor  building  ventilation 
system,  fuel  building  ventilation  system, 
auxiliary  building  ventilation  system,  or 
their  equivalent  ventilation  systems 
occurs.  Invalid  actuations  that  involve 
other  ESFs  not  specifically  excluded, 
(such  as  emergency  core  cooling  system 
isolations  or  actuations;  containment 
isolation  valve  closures  that  affect 
cooling  systems,  main  steam  How. 
essential  support  systems,  etc.; 
containment  spray  actuation;  and. 
residual  heat  removal  system 
isolations),  would  continue  to  be 
reportable. 

Licensees  would  continue  to  be 
requird  to  submit  LERs  if  a  deficiency  or 
condition  associated  with  any  of  the 
invalid  ESF  actuations  of  the  RWCU  or 
the  CREV  systems  (or  other  equivalent 
ventilation  systems)  satisfies  any 
reportability  criteria  under  §  50.72  and 
5  50.73. 

Impact  of  the  Proposed  Amendments 

Relaxing  the  current  requirement  for 
reporting  of  certain  types  of  ESF 
actuations  will  reduce  the  industry's 
reporting  burden  and  the  NRC's 
response  burden.  This  reduction  would 
be  consistent  with  the  objectives  and 
the  requirements  of  the  Paperwork 
Reduction  Act.  The  proposed 
amendments  would  have  no  impact  on 
the  NRC's  abihty  to  fulfill  its  mission  to 
ensure  public  health  and  safety  because 
the  reporting  requirements  that  the 
Commission  proposes  to  delete  have 
little  or  no  safety  significance. 

It  is  estimated  that  the  proposed 
changes  to  the  existing  rules  will  result 
in  about  150  (or  5-10  percent)  fewer 
Licensee  Event  Reports  each  year. 
Similar  reductions  are  expected  in  the 
number  of  prompt  event  notifications 
reportable  under  10  CFR  50.72. 

Submittal  of  Comments 

The  licensees  are  encouraged  to 
submit  their  estimates  on  impact  of  the 
proposed  amendments  in  their 
comments  on  the  proposed  rule. 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  their  comments  in  an 
electronic  format  on  IBM  PC  DOS- 
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compatible  3.5-  or  5.25-inch,  double- 
sided  diskettes.  Data  files  should  be 
provided  in  WordPerfect  5.0,  or  5.1. 
ASCII  code  is  also  acceptable,  or  if 
formatted  text  is  required,  data  files 
should  be  submitted  in  IBM  Revisable 
Format  Text  Document  Content 
Architecture  (RFT/DCA)  format. 

Finding  of  No  Signincant  Environmeittal 
Impact:  Availability 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  e.xclusions  10 
CFR  51.22  (c)(3)(ii)  and  (iii).  Therefore 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  of  the  paperwork  reduction 
requirements. 

Because  the  rule  would  relax  existing 
reporting  requirements,  public  reporting 
burden  for  the  collection  of  information 
is  expected  to  be  reduced,  (t  is 
estimated  that  about  150  fewer  Licensee 
Event  Reports  (NRC  Form  366)  and  a 
similarly  reduced  number  of  prompt 
event  notifications,  made  pursuant  to  10 
CFR  50.72,  will  be  required  each  year. 
The  resulting  reduction  in  burden  is 
estimated  to  average  50  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  estimated  burden 
reductions  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  further  reducing 
reporting  burden,  to  the  Information  and 
Records  Management  Branch  (MNBB- 
7714).  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555; 
and  to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB  3019.  (3150-0011  and  3150-0104). 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed  rule 
change.  The  analysis  examines  the  costs 
and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  2120 
L  Street.  NW..  Lower  Level.  Washington. 


DC  20555.  Single  copies  of  the  draft 
analysis  may  be  obtained  from:  Raji 
Tripathi,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone  (310) 
492-4435. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  605  (B)), 
the  Commission  certifies  that  this  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  rule  affects  only  the  event 
reporting  requirements  for  operational 
nuclear  power  plants.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  set  out  in  regulations 
issued  by  the  Small  Business 
Administration  Act  in  13  CFR  part  121. 

Backfit  Analysis 

As  required  by  10  CFR  50.109.  the 
Commission  has  completed  an 
assessment  of  the  need  for  Backfit 
Analysis  for  the  proposed  rule.  The 
proposed  amendments  include 
relaxations  of  certain  existing 
requirements  on  reporting  of  information 
to  the  NRC.  These  changes  neither 
impose  additional  reporting 
requirements  nor  require  modifications 
to  the  facilities  or  their  licenses. 

Accordingly,  the  NRC  has  concluded 
that  the  proposed  rule  does  not 
constitute  a  backfit  and,  thus,  a  backfit 
analysis  is  not  required. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust  Classified  information. 
Criminal  penalty.  Fire  prevention. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria, 
Reporting  and  recordkeeping. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1964,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the 
Commission  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  part 
50. 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACIUTIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103. 104. 105. 161. 182. 
183, 186. 189.  68  Stat.  936,  937,  93a  948.  953. 
954. 955.  956.  as  amended,  sec.  234,  83  Stat 


1244,  as  amended  (42  U.S.C.  2132.  2133.  2134, 
2135,  2201.  2232,  2233,  2236.  2239.  2282):  sees. 
201,  as  amended,  202.  206.  88  Staf.  1242,  as 
amended,  1244, 1246  (42  U.S.C.  5841,  5842, 
5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10.  92  Slat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 185,  , 
68  Stat.  936,  955,  as  amended  (42  U.S.C.  2131, 
2235):  sec.  102.  Pub.  L  91-190,  83  Stat.  853  (42 
U.S.C.  4332).  Sections  50.13,  and  50.54(dd), 
and  50  103  also  issued  under  sec.  108.  68  Stat. 
939.  as  amended  (42  U.S.C.  2138).  Sections 
50.23.  50.35.  50.55,  and  50.56  also  issued  under 
sec.  185.  68  Stat.  955  (42  U.S.C.  2235).  Sections 
50.33a,  50.55a  and  Appendix  Q  also  issued 
under  sec.  102.  Pub.  L  91-190.  83  Slat.  853  (42 
U.S.C.  4332).  Sections  50.34  and  50.54  also 
issued  under  sec.  204,  88  Stat.  1245  (42  U  S.C. 
5844).  Sections  50.58.  50.91.  and  50.92  also 
issued  under  Pub.  L.  97-115,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122.  68  Stat.  939  (42  U.S.C.  2152).  Sections 
50.80-50.81  also  issued  under  sea  184,  68  Stat. 
954,  as  amended  (42  U.S.C.  2234).  Appendix  F 
also  issued  under  sec.  187,  68  S'»at.  955  (42 
U.S.C  2237). 

For  the  purposes  of  sec  223.  68  Stat  958.  as 
amended  (42  U.S.C  2273):  SS  50.5,  50.46la) 
and  (b),  and  50.54(c)  are  issued  under  sec. 
161b.  68  Stat.  '94a  as  amended  (42  U.S.C. 
2201(b)):  §§  50.5,  50.7(a),  50.10(a)-(c).  50.34(b) 
and  (e),  50.44(a)-(c),  50.46(a)  and  (b).  50.47(b). 
50.48(a).  (c),  (d),  and  (e).  50.49(a),  50.54(a),  (i). 
(i)(l).  (iHn).  (p),  (q).  (t).  (V).  and  (y),  50.55(0- 
50.55a(a).  (c)-{e).  (g).  and  (h),  50.59(c), 
50.60(a),  50.62(b),  50.64(b),  50.65,  and  50.80(a) 
and  (b)  are  issued  under  sec.  151i.  68  Stat. 
949.  as  amended  (42  U.S.C  2201(i)):  and 
SS  50.49(d).  (h).  and  (j).  50.54(w),  (z).  (bb). 
(cc).  and  (dd),  50.55(e),  50.59(b),  50.61(b). 
50.62(b).  50.70(a).  50.71(a)-<c)  and  (e),  50.72(a), 
50.73(a)  and  (b),  50.74.  5a7a  and  50.90  are 
issued  under  sec.  161o,  69  Stat.  950,  as 
amended  (42  U.S.C.  2201(o)). 

2.  In  5  50.72.  paragraph  (b)(2)(ii)  is 
revised  to  read  as  follows: 

S  50.72    Immediate  notification 

requirements  for  operating  nudear  power 

reactors. 

•        *         •        *        * 

(b)  Non-emergency  events  •  *  • 

(2)  Four-hour  reports.  •  •  * 

(ii)  Any  event  or  condition  that  results 

in  a  manual  or  automatic  actuation  of 

any  engineered  safety  feature  (ESF). 

including  the  reactor  protection  system 

(RPS).  except  when: 

(A)  The  actuation  results  from  and  is 
part  of  a  pre-planned  sequence  during 
testing  or  reactor  operation; 

(B)  The  actuation  is  invalid  and: 
(1)  Occurs  while  the  system  is 

properly  removed  from  service; 

[2]  Occurs  after  the  safety  function 
has  been  already  completed;  or 

[3]  Involves  only  the  following  specific 
ESFs  or  their  equivalent  systems: 

[i]  Reactor  water  clean-up  system; 

(//)  Control  room  emergency 
ventilation  system; 
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(i'/'O  Reactor  building  ventilation 
system: 

(;V)  Fuel  building  ventilation  system: 
or 

(v)  Auxiliary  building  ventilation 
system. 

*  *        *        •        • 

3.  In  S  5073.  paragraph  (a)(2) 
introductory  text  is  republished  and 
paragraph  (a)(2](iv)  is  revised  to  read  as 
follows: 

§  50.73    Licensee  event  report  system. 
(a)  Reportable  events.  *  •  * 
(2)  The  licensee  shall  report:  •  •  * 
(iv)  Any  event  or  condition  that 
resulted  in  a  manual  or  automatic 
actuation  of  any  engineered  safety 
feature  (ESF),  including  the  reactor 
protection  system  (RPS),  except  when: 

(A)  The  actuation  resulted  from  and 
was  part  of  pre-planned  sequence  during 
testing  or  reactor  operation; 

(B)  The  actuation  was  invalid  and: 

(1)  Occurred  while  the  system  was 
properly  removed  from  service; 

(2)  Occurred  after  the'safety  function 
had  been  abeady  completed;  or 

[3]  Involved  only  the  following 
specific  ESFs  or  their  equivalent 
systems: 

[i]  Reactor  water  clean-up  system: 

{if)  Control  room  emergency 
ventilation  system; 

[Hi)  Reactor  building  ventilation 
system; 

[iv)  Fuel  building  ventilation  system; 
or 

(v)  Auxiliary  building  ventilation 
system. 

•  •       j«        *        * 

Dated  at  Rockville.  MD,  this  19th  day  of 
June,  1992. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 
[FR  Doc.  92-15067  Filed  6-25-92;  8:45  amj 
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10  CFR  Part  72 
RIN  3150-AE15 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Adiditions 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  approve  two 
additional  spent  fuel  storage  casks  (TN- 
24  and  VSC-24).  These  casks  would  be 
added  to  the  "List  of  Approved  Spent 
Fuel  Storage  Casks."  Holders  of  power 
reactor  operating  licenses  are  permitted 


to  store  spent  fuel  in  the  approved  casks 
under  a  general  license.  This  action  is 
necessary  to  inform  the  pubhc  and  NRC 
licensees  of  the  propose  additions. 
DATE:  Comment  period  expires 
September  9, 1992.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
Hand  deliver  comments  to  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  between  7:45  a.m.  and 
4:15  p.m.  Federal  workdays. 

A  copy  of  NUREG-1092,  which  is 
referenced  in  the  environmental 
assessment,  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  A  copy  is  also  available  for 
inspection  and/or  copying  at  the  NRC 
Local  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
environmental  impact,  and  any 
comments  received  on  this  proposed 
rule  are  available  for  inspection  and 
copying  for  a  fee  at  the  PJRC  Public 
Document  Room  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Cordon  E.  Gundersen,  Office  of 
Nuclear  Regulatory  Research?  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3803,  or  Mr.  James  F.  Schneider, 
Office  of  Nuclear  Material  Safety  and  .- 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  504-2692. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  218(a)  of  the  Nuclear  Waste 
Policy  Act  of  1982  (NWPA)  includes  the 
following  directive:  "The  Secretary  [of 
DOE]  shall  estabhsh  a  demonstration 
program  in  cooperation  with  the  private 
sector,  for  the  dry  storage  of  spent 
nuclear  fuel  at  civilian  nuclear  power 
reactor  sites,  with  the  objective  of 
establishing  one  or  more  technologies 
that  the  (Nuclear  Regulatory) 
Commission  may,  by  rule,  approve  for 
use  at  the  sites  of  civihan  nuclear  power 
reactors  without,  to  the  maximum  extent 
practicable,  the  need  for  additional  site- 
specific  approvals  by  the  Commission." 


The  Commission  approved  dry  storage 
of  spent  nuclear  fuel  in  pubhshing  a 
final  rule  on  July  1&  1990  (55  FR  29181). 
which  established  a  new  subpart  K 
within  10  CFR  part  72  entitled,  "General 
License  for  Storage  of  Spent  Fuel  at 
Power  Reactor  Sites." 

Section  133  of  the  NWPA  states,  in 
part,  that  "the  Commission  shall,  by 
rule,  establish  procedures  for  the 
licensing  of  any  technology  approved  by 
the  Commission  under  section  218(a)  for 
use  at  the  site  of  any  civilian  nuclear 
power  reactor."  This  directive  was 
carried  out  on  July  18, 1990  (55  FR 
29181),  by  the  publication  in  the  Federal 
Register  of  a  final  rule  establishing  a 
new  subpart  L  within  10  CFR  part  72 
entiUed  "Approval  of  Spent  Fuel  Storage 
Casks." 

At  the  time  of  this  rulemaking,  four 
casks  were  listed  in  §  72.214  of  subpart 
K  as  approved  by  the  NRC  for  storage  of 
spent  fuel  at  power  reactor  sites  under 
general  license  by  persons  authorized  to 
possess  or  operate  nuclear  power 
reactors. 

Discussion 

This  proposed  rulemaking  would  add 
two  spent  fuel  storage  casks  to  the  list  of 
approved  casks  in  S  72.214.  Following 
the  procedures  in  §  72.230  of  subpart  L, 
Transnuclear,  Inc.,  submitted  a  Topical 
Safety  Analysis  Report  (TSAR)  entitled 
"TN-24  Dry  Storage  Cask  Topical 
Report"  in  July  1988.  In  July  1989,  the 
NRC  issued  a  Safety  Evaluation  Report 
(SER)  approving  the  TSAR  with 
instructions  to  Transnuclear  to  revise 
the  TSAR  prior  to  docketing.  Pacific 
Sierra  Nuclear  Associates  (PSNA) 
submitted  a  "Topical  Report  on  the 
Ventilated  Storage  Cask  System  for 
Irradiated  Fuel"  for  their  VSC-24  cask  in 
February  1989.  The  NRC  issued  its  SER 
in  April  1991.  Also  followng  the 
procedures  of  §  72.230,  PSNA  submitted 
a  "Safety  Analysis  Report  for  the 
Ventilated  Storage  Cask  System"  in 
November  1991.  The  NRC  issued  its  SER 
in  April  1992. 

The  TSARs  for  the  Transnuclear  TN- 
24  end  the  Pacific  Sierra  Nuclear 
Associates  VSC-24  casks  have  been 
approved  for  storage  of  spent  fuel  under 
the  conditions  specified  in  their 
Certificates  of  Compliance.  These  casks, 
when  used  according  to  the  conditions 
specified  in  their  Certificates  of 
Compliance,  will  meet  the  requirements 
of  10  CFR  part  72  and,  thus,  adequate 
protection  of  the  public  health  and 
safety  would  be  ensured.  These  casks 
are  being  proposed  for  listing  under 
§  72.214,  "List  of  Approved  Spent  Fuel 
Storage  Casks."  Holders  of  power 
reactor  operating  licenses  ^se  permitted 
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to  store  spent  fuel  in  these  casks  under  a 
general  license.  A  Certificate  of 
Compliance  terminates  20  years  after 
the  date  that  the  particular  cask  is  first 
used  by  the  general  licensee  to  store 
spent  fuel,  unless  the  cask's  Certificate 
of  Compliance  is  renewed.  While  the 
certificates  of  compliance  for  each  cask 
may  differ  in  some  specifics — e.g., 
certificate  number,  operating 
procedures,  training  exercises,  spent 
fuel  specification — many  of  the  safety 
conditons  are  similar.  Copies  of  the 
certificates  of  compliance  are  available 
for  inspection  and  comment  at  the  NRC 
Public  Document  Room  2120  L  Street. 
NW.  (Lower  Level).  Washington.  DC. 
Single  copies  of  the  proposed 
certificates  may  be  obtained  from  Mr.  J. 
F.  Schneider,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  504-2692. 

Submission  of  Comments  in  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  letter  in  electronic 
format  on  IBM  PC-compatible  5.25-  or 
3.5-inch  computer  diskette.  Data  files 
should  be  provided  in  one  of  the 
following  formats:  WordPerfect,  IBM 
Document  Content  Architecture/ 
Revisable-Form-Text  (DCA/RFT),  or 
unformatted  ASCII  text. 

Finding  of  No  Significant  Environmental 
Impact:  Availability 

Under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  the  Commission  has 
determined  that  this  rule,  if  adopted, 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and.  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  is  mainly 
administrative  in  nature  and  would  not 
change  safety  requirements,  which  could 
have  significiant  environmental  impacts. 
The  proposed  rule  adds  to  the  list  of 
approved  spent  fuel  storage  casks  that 
power  reactor  licensees  can  use  to  store 
spent  fuel  at  reactor  sites  without 
additional  site-specific  approvals  by  the 
Commission.  The  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  is  available  for  inspection  at  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level).  Washington. 
DC.  Single  copies  of  the  envimomental 
assessment  and  the  finding  of  no 
significant  impact  are  available  from  Mr, 
G.  E.  Gundersen,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 


Regulatory  Commission,  Washington. 
DC  20555.  telephone  (301)  492-3803. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  Approval  Number  3150- 
0132. 


Regulatory  Analysis 

On  July  18. 1990  (55  FR  29181).  the 
Commission  issued  an  amendment  to  10 
CFR  part  72.  which  provided  for  the 
storage  of  spent  nuclear  fuel  under  a 
general  license.  Any  nuclear  power 
reactor  hcensee  can  use  these  casks  if 
(1)  they  notify  the  NRC  in  advance.  (2) 
the  spent  fuel  is  stored  under  the 
conditions  specified  in  the  cask's 
certificate  of  compliance,  and  (3)  the 
other  conditions  of  the  general  Ucense 
are  met.  At  the  time  of  the  rulemaking, 
four  spent  fuel  storage  casks  were 
approved  for  use  at  reactor  sites,  and 
were  listed  in  10  CFR  72.214.  That 
rulemaking  envisioned  that  storage 
tasks  certified  in  the  future  could  be 
routinely  added  to  the  listing  in  S  72.214 
through  rulemaking  procedures. 
Procedures  and  criteria  for  obtaining 
NRC  approval  of  new  spent  fuel  storage 
cask  designs  was  provided  in  10  CFR 
72.230. 

The  alternative  to  this  proposed 
action  is  to  withhold  certification  of 
these  new  designs  and  give  a  site- 
specific  license  to  each  utility  that 
wanted  to  use  the  casks.  This  would 
cost  the  NRC  more  time  and  money  for 
each  site-specific  review.  In  addition, 
withholding  certification  would  ignore 
the  procedures  and  criteria  currently  in- 
place  for  the  addition  of  new  cask 
designs.  Further,  it  is  in  conflict  with 
NWPA  direction  to  the  Commission  to 
approve  technologies  for  the  use  of 
spent  fuel  storage  at  the  sites  of  civilian 
nuclear  power  reactors  without,  to  the 
extent  practicable,  the  need  for 
additional  site  reviews.  Also,  this 
alternative  is  anticompetitive  in  that  it 
would  exclude  new  vendors  without 
cause  and  would  arbitrarily  limit  choice 
of  cask  designs  available  to  power 
reactor  licensees. 

Approval  of  the  proposed  rulemaking 
would  eliminate  the  above  problems. 
Further,  the  proposed  rule  will  have  no 
adverse  effect  on  the  public  health  and 
safety. 

The  benefit  of  this  proposed  rule  to 
nuclear  power  reactor  licensees  is  to 
make  available  a  greater  choice  of  spent 
fuel  storage  cask  designs  which  can  be 
used  under  a  general  license.  However, 


the  newer  cask  designs  may  have  a 
market  advantage  over  the  existing 
designs  in  that  power  reactor  licensees 
may  prefer  to  use  the  newer  casks  with 
improved  features.  The  new  cask 
vendors  with  casks  to  be  listed  in 
§  72.214  benefit  by  having  to  obtain  NRC 
certificates  only  once  for  a  design  which 
can  then  be  used  by  many  power  reactor 
licensees.  Vendors  with  cask  designs 
already  listed  may  be  adversely 
impacted  in  that  power  reactor  licensees 
may  choose  a  newly  listed  design  over 
an  existing  one.  However,  the  NRC  is 
required  by  its  regulations  and  NWPA 
direction  to  certify  and  list  approved 
casks.  The  NRC  also  benefits  because  it 
will  need  to  certify  a  cask  design  only 
once  for  use  by  multiple  licensees. 

This  proposed  rulemaking  has  no 
significant  identifiable  impact  or  benefit 
on  other  government  agencies. 

Based  on  the  above  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  proposed  rule  are 
commensurate  with  the  Conunission's 
responsiblities  for  public  health  and 
safety  and  the  common  defense  and 
security.  No  other  available  alternative 
is  believed  to  be  as  satisfactory,  thus, 
this  action  is  recommended. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  the 
Commission  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
ecomonic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  affects  only  licensees  owning  and 
operating  nuclear  power  reactors  and 
cask  vendors.  The  owners  of  nuclear 
power  plants  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  section  601(3)  of  the 
Regulatory  Flexibility  Act,  15  U.S.C.  632. 
or  the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule.  and.  thus,  a 
backfit  analysis  is  not  required  for  this 
proposed  rule,  because  this  amendment 
does  not  involve  any  provisions  which 
would  impose  backfits  as  defined  in 
S  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel. 
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For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended  the  Nuclear  Waste  Policy 
Act  of  1982,  and  5  U.S.C.  553,  the  NRC  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53,  57,  62,  63,  65.  69. 
81, 161, 182. 183, 184, 186, 187, 189.  68  Stat. 
929.  930,  932. 933,  934.  935,  948.  953.  954.  955. 
as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077.  2082. 
2093,  2095.  2099,  2111.  2201,  2232.  2233.  2234, 
2236,  2237,  2238,  2282);  sec.  274.  Pub.  L  86- 
373.  73  Stat.  688.  as  amended  (42  U.S.C.  2021); 
sec.  201,  as  amended,  202, 206. 88  Stat.  1242, 
as  amended.  1244, 1246  (42  U.S.C.  5841,  5842, 
5846);  Pub.  L  95-601.  sec.  la  92  Stat.  2951  (42 
U.S.C  5851);  sec.  102.  Pub.  L  91-190.  83  Stat. 
853  (42  U.S.a  4332):  sees.  131. 132, 133, 135. 
137, 141,  Pub.  L.  97-425. 96  StaL  222a  223a 
2232.  2241,  Mc  148,  Pub.  L.  100-203, 101  SUt. 
1330-235  (42  U.S.C.  10151. 10152. 10153. 10155, 
10157. 10161, 10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L 100-203. 101 
Stat.  1330-232, 1330-236  (42  U.S.C  10162(b). 
10168(c)(d]).  Section  72.46  also  issued  under 
sec.  189.  68  Stat.  955  (42  U.S.C.  2239):  sec.  134. 
Pub.  L  97-425,  96  Stat.  2230  (42  U.&C  10154). 
Section  72.96(d)  also  issued  under  sec  145(g), 
Pub.  L  100-203, 101  Stat.  1330-235  (42  U.S.C 
101&5(g)).  Subpart  ]  also  issued  under  sees. 
2(2),  2(15).  2(19),  117(a),  141(h).  Pub.  L  97-425, 
96  Stat.  2202,  2203,  2204,  2222.  2244  (42  U.S.C 
10101, 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133. 96  Stat.  2230 
(42  U.S.C.  10153]  and  218(a).  96  Stat.  2252  (42 
U.S.C.  10198). 

For  the  purposes  of  sec.  223. 68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  §§  7Z6. 72.12, 
72.22,  72.24.  72.26,  72.28fd).  72.30.  72.32, 
72.44(a).  (bKD.  (4),  (5),  (c).  (d)(1).  (2).  (e).  (f)r 
72.48(a).  72.50(31,  72.521b).  72.72(b).  (c), 
72.74(a),  (b).  72.76,  72.78,  72.104.  72.106,  72.12a 
72.122,  72.124,  72.126.  72.128.  72.130.  72.140(b), 
(c).  72.148,  72.154,  72.156,  72.16a  72.16a 
72.168,  72.170,  72.172,  72.176.  72.18a  72.184, 
72.186  are  issued  under  sec.  16lb.  68  Stat  948, 
as  amended  (42  U.S.C.  2201(b)):  {{  72.10(a), 
(e),  72.12,  72.22,  72.24,  72.26,  72.2S,  72.30.  72.32, 
72.44(a),  (b)(1).  (4),  (5).  (c).  (d)(1).  (2).  (e).  (0. 
72.48(a),  72.50(8),  72.52(b).  72.90(a)-{d),  (0. 
72.92,  72.94.  7Z96,  72.100.  72.102(c).  (d),  (0. 
72.104,  72.106,  72.120,  72.122.  7Z124.  72.12a 
72.12a  72.130,  72.140(b).  (c),  72.142  .  72.144. 
72.146,  72.14a  72.150,  7^152.  72.154.  72.156, 
72.15a  72.160.  72.162.  72.164.  72.166.  72.16a 
72.17a  72.172,  72.17a  72.180,  72.182.  72.184. 
72.18a  72.190.  72.192,  72.194  are  issued  under 
rec.  leli,  68  Stat.  949.  as  amended  (42  U.S.C 
2201  (i)):  and  85  72.10(e).  72.11,  72.ia  72.22, 
72.24,  72.2a  72.2a  72..30,  7^32.  72.44(b)(3), 
(c)(5).  (dM3),  (e).  (f).  72.4a(b),  (c).  72J0(b). 


72.54(a),  (b).  (c).  72.5a  72.7a  72.72. 72.74(a), 
(b).  72.76(a).  72.78(a),  72.8a  72.82.  72.92(b). 
72.94(b),  72.140(b),  (c).  (d),  72.144(a),  72.14a 
72.14a  72.16a  72.152.  72.154(a),  (b).  72.15a 
72.160,  72.162.  72.16a  72.170,  72.172.  72.174, 
72.176,  72.180,  72.184.  72.186,  72.192,  72.212(b), 
72.2ia  72.2ia  72.230.  72.234(e)  and  (g)  are 
issued  under  sec.  161o,  68  Stat.  95a  as 
amended  (42  U.SX:.  2201(o)).  ' 

2.  In  9  72.214,  certificates  of 
compliance  1005  and  1007  are  added  to 

read  as  follows: 

§72^14    List  of  approved  sptnlfiMi 
storage  casks. 

*        •        *        4        • 

Certificate  Number  1005. 

SAR  Submitted  by:  Transnuclear,  Inc. 

SAR  Title:  TN-24  Dry  Storage  Cask 

Topical  Report. 
Docket  Number  72-1005. 
Certification  Expiration  Date:  (20  years 

after  effective  date  of  filial  rule. 
Model  Number  TN-24. 
Certificate  Number  1007. 
SAR  Submitted  by:  Pacific  Sierra 

Nuclear  Associates. 
SAR  Title:  Safety  Analysis  Report  for 

the  Ventilated  Storage  Cask  System. 
Docket  Number  72-1007. 
Certification  Expiration  Date:  (20  years 

after  effective  date  of  final  rule 

publication). 
Model  Number  VSC-24. 

Dated  at  RockviUe.  Maryland,  this  19th  day 
of  }une  1992. 

For  the  Nuclear  Regulatory  Coounission. 
lamet  M.  Taylor. 

Executive  Director  for  Operations. 

[FR  Doc.  92-15198  Filed  6-25-92;  a45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

ISCFRCttll 

[Docket  Number  920363-2063] 

Proposal  to  Establish  ttte  Conformity 
Assessment  Systems  Evaluation 
Program  (CASE);  Extension  of  Public 
Comment  Period 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Extension  of  comment  period. 

summary:  The  National  Institute  of 
Standards  and  Technology  (NIST)  is 
extending  the  deadline  for  public 
comments  on  the  Conformity 
Assessment  Systems  Evaluation 
Program  (CASE).  This  voluntary 
program  is  intended  as  a  mechanism  to 
provide  U.S.  Government  assurances  to 
the  Commission  of  the  European 


Communities  and  other  governments  of 
the  competency  of  qualified  U.S. 
conformity  assessment  entities.  The 
program  was  originally  published  for 
comment  on  March  27, 1992.  The  original 
deadline  for  receiving  conunents  was 
May  28, 199Z  but  an  extension  of  the 
deadline  to  )uly  25, 1992  was  published 
April  29, 1992.  In  response  to  requests 
from  the  public  the  deadline  is  hereby 
extended  again  to  September  30, 1992. 
DATES:  Comments  must  be  received  on 
or  before  September  30, 1992. 
ADDRESSES:  Conunents  may  be  mailed 
to  Dr.  Stanley  I.  Warshaw,  Director, 
Office  of  Standards  Services,  National 
Institute  of  Standards  and  Technology. 
Administration  Building,  Room  A-603, 
Gaithersburg.  MD  20899. 

FOR  niRTHER  INFORMATION  CONTACT 

Dr.  Stanley  L  Warshaw,  telephone  301- 
975-400a  FAX  301-963-2871. 

Dated:  June  23. 1992. 
John  W.  Lyons, 
Director. 
[FR  Doc  92-15091  Filed  6-2S-92;  8:45  am] 

BILUNG  COOC  SS1«-t»-tl 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  20 

[Dodtet  Na  92N-0072] 

Put>Hc  Information;  Communications 
wnn  s  oreign  uovemmem  uiiiciaiSi 
Removal  of  Restrictiorts  on 
Inter  national  Cooperation  on  New 
Product  Approval 

aqency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  governing 
communications  with  foreign 
government  officials  to  provide  that  the 
agency  may  disclose  to  foreign 
government  officials  confidential 
commercial  information  submitted  to 
FDA  or  incorporated  into  agency- 
prepared  records,  provided  certain 
conditions  are  met.  and  that  such 
disclosure  will  not  make  the  information 
available  to  the  public.  The  proposed 
amendment  would  not  permit  FDA  to 
disclose  trade  secret  information 
entitled  to  protection  under  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  without  the  express 
consent  of  the  submitter  of  the 
information. 
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The  existing  regulation  provides  that 
FDA  may  receive  confidential 
commercial  information  from  foreign 
government  officials  who  perform 
counterpart  functions  to  FDA  for  a 
foreign  government  and  that  such 
information  will  be  exempt  from  pubHc 
disclosure.  However,  under  existing 
regulations,  the  agency  may  not  provide 
confidential  commercial  information  in 
its  own  files  to  such  officials.  This 
proposed  action  is  being  taken,  in  part, 
to  facilitate  the  review,  approval, 
disapproval,  and  withdrawal  of 
approval,  as  appropriate,  of  FDA- 
regulated  articles  including  products 
intended  to  cure,  mitigate,  treat,  or 
prevent  serious  or  life-threatening 
diseases. 

DATES:  Written  comments  by  August  25. 
1992. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  V.  Dutra.  Jr..  Office  of  Policy 
(HF-26),  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD  20857. 
301^143-3480. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA's  regulations  governing  public 
information  (part  20  (21  CFR  part  20)) 
implement  the  Freedom  of  Information 
Act  (FOLA).  5  U.S.C.  552.  and  other  laws 
that  affect  public  access  to  government 
records  and  information  (e.g..  18  U.S.C. 
1905  and  21  U.S.C.  331(j)).  Section  20.21 
(21  CFR  20.21)  of  FDA's  regulations 
implementing  these  laws  provides  that 
any  record  of  the  agency  that  is 
disclosed  in  an  authorized  manner  to 
any  member  of  the  public  is  available 
for  disclosure  to  all  members  of  the 
public.  In  general,  communications  with 
foreign  government  officials  have  the 
same  status  as  communications  with 
any  member  of  the  public.  For  this 
reason,  and  in  accordance  with  FDA's 
policy  of  uniform  access,  the  disclosure 
of  agency  records  to  such  officials 
ordinarily  constitutes  disclosure  to  the 
public  and  obligates  FDA  to  make  the 
same  records  available  to  any  person 
who  requests  them  under  the  FOIA. 

Subpart  E  of  part  20  identifies  several 
categories  of  people  or  institutions  to 
whom  disclosure  of  certain  FDA  records 
may  be  made  without  requiring  uniform 
access  under  §  20.21.  including  foreign 
government  officials  who  perform 
counterpart  functions  to  FDA  for  a 
foreign  government  (§  20.89).  Under 
§  20.89(a),  however,  although 
confidential  commercial  information 
obtained  by  such  officials  and 


voluntarily  disclosed  to  FDA  as  part  of 
cooperative  law  enforcement  and 
regulatory  efforts  is  protected  from 
disclosure  under  S  20.61  (21  CFR  20.61). 
FDA  may  not  disclose  to  those  officials 
confidential  commercial  information 
submitted  to.  or  incorporated  into 
records  prepared  by.  the  agency. 
Disclosure  of  such  information  by  FDA 
would  invoke  the  requirement  in  S  20.21 
of  uniform  access  to  records. 

In  1974,  when  FDA  promulgated  the 
public  information  regulations  now 
codified  at  Part  20.  the  agency 
considered  the  exchange  of  confidenfial 
commercial  information  with  foreign 
governments  and  decided  not  to  make 
such  an  exchange  an  exception  to 

§  20.21. 

*  *  *  Foreign  governments  have  discussed 
with  the  Food  and  Drug  Administration  the 
possibility  of  exchanging  data  and 
information  on  the  safety  and  effectiveness  of 
investigational  and  marketed  drugs. 

The  Commissioner  concludes  that  the 
same  rules  will  apply  with  respect  to 
disclosure  of  such  information  to  foreign 
governments  as  apply  to  disclosure  to  the 
public.  This  will  permit  the  Food  and  Drug 
Administration  to  provide  full  summaries  of 
all  safety  and  effectiveness  data  for  all 
approved  NDA's  and  selected  summaries  for 
IND's  and  pending  NDA's  for  which  the 
existence  of  an  IND  has  been  publicly 
disclosed  or  acknowledged.  The 
Commissioner  concludes  that  this  will 
adequately  satisfy  the  need  for  international 
exchange  of  important  regulatory 
information  of  this  type. 
(39  FR  44602  at  44636.  December  24. 1974 
(emphasis  added)). 

FDA  has  tentatively  concluded  that  its 
inability  under  the  public  information 
regulations  to  disclose  to  foreign 
government  officials  confidential 
commercial  information  submitted  to 
FDA  or  incorporated  into  agency- 
prepared  records  is  impeding  its  efforts 
to  meet  the  current  need  for 
international  exchange  of  important 
regulatory  information.  In  the  years  that 
have  passed  since  FDA  promulgated 
S  20.89.  agency  scientists  have  found  it 
increasingly  beneficial  to  review  data  in 
the  files  of  foreign  government  officials 
and  to  share  with  counterpart  foreign 
government  officials  the  results  of 
scientific  investigations  relating  to 
products  that  have  been,  or  are  intended 
to  be,  manufactured  and  marketed  in  the 
respective  countries. 

Cooperative  efforts  with  government 
scientists  of  other  countries  are 
particularly  important  to  comprehensive 
and  timely  review  of  products  that  are 
being  developed  to  cure,  mitigate,  treat, 
or  prevent  life-threatening  illnesses.  For 
example,  in  the  case  of  didanosine  (ddl), 
a  drug  intended  for  use  in  the  treatment 
of  acquired  immunodeficiency  syndrome 
(AIDS),  FDA  and  its  Canadian 


counterparts  received  simultaneous 
submissions  of  the  application  from 
Bristol-Myers  Squibb  and  carried  out  a 
joint  review.  To  accomplish  this  joint 
review  in  accordance  with  the  current 
public  information  regulations,  a  variety 
of  agreements  and  contracts  had  to  be 
drawn  up  to  ensure  that  the  data  in  the 
application  did  not  become  subject  to 
premature  public  disclosure.  The 
purpose  of  the  proposed  amended 
regulation  is  to  eliminate  the  need  for 
such  special  and  time-consuming 
arrangements  each  time  review  of  a 
product  will  benefit  from  international 
cooperation,  whether  that  review  is  in 
the  context  of  approval,  a  refusal  to 
approve,  or  a  withdrawal  of  approval. 
In  summary,  to  facilitate  approval  of 
products  shown  to  be  safe  and  effective, 
to  ensure  the  disapproval  of  products 
not  shown  to  be  safe  and  effective,  and 
to  expedite  the  withdrawal  of  approval 
of  products  no  longer  shown  to  be  safe 
and  effective,  FDA  is  proposing  to 
amend  §  20.89  by  adding  a  new 
paragraph  (c)  to  permit  disclosure  to 
foreign  government  officials,  in  the 
circumstances  described  below,  of 
confidential  commercial  information 
submitted  to  FDA  or  incorporated  into 
agency  prepared  records. 

II.  The  Proposed  Amendment 

Proposed  §  20.89(c)  is  intended  to 
cover  the  nonpublic  exchange  between 
FDA  and  foreign  government  officials  of 
certain  information  that  is  protected 
from  mandatory  public  disclosure  by 
exemption  4  of  the  FOIA.  5  U.S.C. 
552(b)(4).  Exemption  4  covers  two  broad 
categories  of  information  in  Federal 
agency  records:  trade  secret 
information,  and  information  that  is  (1) 
commercial  or  financial,  (2)  obtained 
from  a  person,  and  (3)  privileged  or 
confidential  ("confidential  commercial  • 
information"). 

Trade  secret  information  has  been 
defined  by  the  courts  as  information 
relating  to  the  making,  preparing, 
compounding,  or  processing  of  trade 
commodities  [Public  Citizen  Health 
Research  Group  v.  FDA.  704  F.2d  1280. 
1288  (D.C.  Cir.  1983)).  This  definition, 
which  requires  a  "direct  relationship" 
between  the  trade  secret  and  the 
productive  process,  applies  to  a 
relatively  narrow  category  of 
information  that  coincides  with 
information  prohibited  from  disclosure 
by  section  301(j)  of  the  act  (21  U.S.C. 
331(j)).  The  agency  is  aware  that  the 
definition  of  "trade  secret"  promulgated 
in  S  20.61(a)  in  the  1970'8  is  a  broader 
and  more  inclusive  one.  Section  20.61(a), 
however,  has  since  been  narrowed  by 
judicial  opinions  interpreting  the  FOIA 


(see  Public  Citizen  Health  Research 
Group  V.  FDA:  Anderson  v.  HHS,  907 
F.2d  938,  944  (10th  Cir.  1990)],  and  FDA 
is  in  the  process  of  amending  §  20.61  to 
reflect  the  narrow  trade  secret 
definition.  In  any  case,  the  proposed 
amendment  would  not  alter  FDA's 
practice  with  respect  to  the  narrow 
category  of  information  that  can  be 
considered  "trade  secret"  because 
secret  information  relating  to  a  method 
or  process  would  not  be  disclosed  to 
foreign  government  officials  pursuant  tx) 
this  amendment. 

The  proposal  is  intended  to  permit  the 
limited  and  nonpublic  exchange  of  the 
other  category  of  information  covered 
by  exemption  4  of  the  FOIA, 
"confidential  commercial  information." 
Information  is  "confidential"  for 
purposes  of  exemption  4  if  disclosure  of 
the  information  is  Hkely  to  (1)  impair  the 
Government's  ability  to  obtain 
necessary  information  in  the  future  or 
(2)  cause  substantial  harm  to  the 
competitive  position  of  the  person  from 
whom  the  information  was  obtained. 
(See  National  Parks  Sr  Conservation 
Ass'n  V.  Morton,  498  F.2d  765.  770  (D.C. 
Cir.  1974)).  The  types  of  information  that 
may  be  exempt  from  public  disclosure 
pursuant  to  this  section  of  the  FOIA 
include:  business  sales  statistics, 
customer  and  supplier  lists,  research 
data,  profit  and  loss  data,  and  overhead 
and  operating  costs.  Under  most 
circumstances.  FDA  treats  data 
supporting  product  approval 
applications  as  confidential  commercial 
information  that  is  entitled  to  be 
protected  from  public  disclosure.  Thus, 
under  the  amended  regulation, 
confidential  commercial  information 
submitted  to  the  agency  that  could  be 
shared  with  foreign  governments  would 
include:  information  (other  than  trade 
secret  information  protected  from 
disclosure  under  section  301{j)  of  the 
act)  in  pending  and  approved 
applications  for  permission  to 
investigate  or  market  regulated  articles 
such  as  new  drugs,  new  animal  drugs, 
medical  devices,  biological  products, 
and  food  additives,  and  information  in 
agency-prepared  reviews  of  such 
applications. 

The  amended  regulation  would 
establish  that  foreign  government 
officials  are  not  members  of  the  public 
for  purposes  of  disclosure  of 
confidential  commercial  information 
submitted  to  FDA  or  incorporated  into 
records  prepared  by  the  agency,  and 
that  such  disclosure  would  not  invoke 
the  requirement  in  §  20.21  of  uniform 
access  to  records.  Disclosure  to  foreign 
government  officials  under  these 
circumstances  would  be  a  limited. 


nonpublic  disclosure  intended  to  protect 
and  promote  the  public  health  in 
accordance  with  the  act.  Furthermore, 
this  limited  disclosure  would  be 
pursuant  to  written  agreements  that  any 
confidential  information  involved  in 
such  an  exchange  may  not  be  further 
disclosed.  (See  proposed  §  20.89(c)(4) ) 
For  these  reasons,  FDA  would  not  waive 
its  ability  to  invoke  the  protection  of 
exemption  4  of  the  FOIA  in  response  to 
a  request  from  a  member  of  the  public 
for  information  that  had  been  disclosed 
to  foreign  government  officials  pursuant 
to  the  terms  of  proposed  §  20.89(c). 

Disclosure  to  foreign  government 
officials  pursuant  to  proposed  §  20.89(c) 
would  be  an  "authorized"  disclosure. 
Accordingly,  no  FDA  employee  engaged 
in  such  a  nonpublic  exchange  of 
confidential  commercial  information 
would  be  in  violation  cf  18  U.S.C.  1905, 
which  makes  the  unauthorized 
disclosure  of  such  information  by  a 
Federal  employee  a  crime. 

Proposed  §  20.89(c)  would  permit,  but 
not  require,  the  Commissioner  of  Food 
and  Drugs,  or  any  other  officer  er 
employee  of  FDA  whom  he  may 
designate  to  act  on  his  behalf  for  the 
purpose,  to  disclose  confidential 
commercial  information  to  foreign 
government  officials  who  perform 
counterpart  functions  to  FDA  for  a 
foreign  government,  upon  request,  as 
part  of  cooperative  law  enforcement  or 
regulatory  efforts,  including  efforts  to 
facilitate  evaluation  of  applications  for 
approval  of  products  shown  to  be  safe 
and  effective,  to  ensure  the  disapproval 
of  products  not  shown  to  be  safe  and 
effective,  and  to  expedite  the 
withdrawal  of  approval  of  products  no 
longer  shown  to  be  safe  and  effective. 
The  Commissioner  of  Food  and  Drugs 
would  be  authorized  to  disclose  the 
information  if  the  Commissioner  made 
each  of  the  following  determinations:  (1) 
Disclosure  would  be  in  the  public 
interest  and  would  promote  the 
objectives  of  the  act  and  the  agency;  (2) 
The  foreign  government  official's  agency 
had  provided  a  written  statement  of  its 
authority  to  protect  confidential 
commercial  information  from  public 
disclosure  and  a  written  commitment 
that  the  records  would  not  be  further 
disclosed  by  the  foreign  government 
except  with  the  written  permission  of 
FDA  or  the  sponsor. 

The  amended  regulation  would  not 
permit  the  disclosure  of  trade  secret 
information  that  relates  to 
manufacturing  methods  and  processes 
and  that  is  entitled  to  protection  under 
section  301(j)  of  the  act.  Circumstances 
might  arise,  however,  when  FDA 
determined  that  the  exchange  of 


information  relating  to  manufacturing 
methods  and  processes  would  enhance 
the  agency's  ability  to  review  an 
application  for  product  approval  or 
exam.ine  regulatory  issues  that  h.ive 
arisen  with  respect  to  a  marketed 
product.  In  such  circumstances,  FDA 
would  seek  permission  from  the 
submitter  of  the  information  protected 
from  disclosure  by  301(j)  of  the  act  to 
disclose  that  information  to  foreign 
government  officials.  FDA  would  not 
disclose  the  information  without  the 
express  written  consent  of  its  submitter 
in  the  form  of  a  waiver  of  protection 
under  section  301(j)  with  respect  to  the 
limited  and  nonpublic  disclosure. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)l8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Economic  Impact 

In  accordance  with  Executive  Order 
f2291,  FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposal  and 
has  determined  that  the  final  rule,  if 
promulgated,  would  not  be  a  major  rule 
as  defined  by  the  Order.FDA,  in 
accordance  with  the  Regulatory 
Flexibility  Act.  has  considered  the  effect 
that  this  proposal  would  have  on  small 
entities  including  small  businesses  and 
has  determined  in  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibility  Act  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action. 

V.  Comments 

Interested  persons  may,  on  or  before 
August  25, 1992  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information, 
Government  employees. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
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of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  20  be  amended  as  follows: 

PART  20— PUBLIC  INFORMATION 

1.  The  authority  citation  of  21  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  Sees.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321- 
393):  sees.  301,  302,  303,  307,  310,  311,  351.  352, 
354-360F.  361.  362. 1701-1706  2101  of  the 
Public  Health  Service  Act  (42  U.S.C.  241,  242, 
242a,  2421,  242n,  243,  282.  263.  263b-263n,  264. 
265,  300u-300u-5,  300aa-l);  5  U.S.C.  552. 18 
U.S.C.  1905. 

2.  Section  20.89  is  amended  by  adding 
new  paragraph  (c)  to  read  as  follows: 

§  20.89    Communications  with  foreign 
government  oftlclals. 

*        •        «         *        • 

(c)(1)  Disclosure  of  confidential 
commercial  information  submitted  to  the 


Food  and  Drug  Administration  or 
incorporated  into  agency  prepared 
records  may  be  authorized  by  the 
Commissioner  of  Food  and  Drugs,  or  any 
other  officer  or  employee  of  the  Food 
and  Drug  Administration  whom  the 
Commissioner  may  designate  to  act  on 
his  behalf  for  the  purpose,  to  foreign 
government  officials  who  perform 
counterpart  functions  to  FDA  for  a 
foreign  government,  upon  request,  as 
part  of  cooperative  law  enforcement  or 
regulatory  efforts,  provided  the 
Commissioner  of  Food  and  Drugs  or  his 
designee  makes  each  of  the  following 
determinations: 

(i)  Disclosure  would  be  in  the  public 
interest  and  would  promote  the 
objectives  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  and  the  agency; 

(ii)  The  foreign  government  official's 
agency  had  provided  a  written 


statement  of  its  authority  to  protect 
confidential  commercial  information 
from  public  disclosure  and  a  written 
commitment  that  the  records  would  not 
be  further  disclosed  by  the  foreign 
government  except  with  the  written 
permissioft  of  the  Food  and  Drug 
Administration  or  the  sponsor. 

(2)  Such  disclosure  of  confidential 
commercial  information  submitted  to  the 
Food  and  Drug  Administration  or 
incorporated  into  agency-prepared 
records  does  not  invoke  the  rule 
established  in  §  20.21  that  such  records 
shall  be  made  available  to  all  members 
of  the  public. 

Dated:  May  4, 1992. 

Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  92-15055  Filed  6-23-92: 10:50  im) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  School  Lunch,  Special  Milk, 
and  School  Breakfast  Programs; 
National  Average  Payments/Maximum 
Reimbursement  Rates 

agency:  Food  and  Nutrition  Service, 
USDA. 


action:  Notice. 


SUMIMARy:  This  Notice  announces  the 
annual  adjustments  to:  (1)  The  "national 
average  paytnents,"  the  amount  of 
money  the  Federal  Government 
provides  States  for  lunches  and 
breakfasts  served  to  childi^n 
participating  in  the  National  School 
Lunch  and  School  Breakfast  Programs; 
(2)  the  "maximum  reimbursement  rates," 
the  maximum  per  lunch  rate  from 
Federal  funds  that  a  State  can  provide  a 
school  food  authority  for  lunches  served 
to  children  participating  in  the  school 
lunch  program;  and  (3)  the  rate  of 
reimbursement  for  a  half-pint  of  milk 
served  to  nonneedy  children  in  a  school 
or  institution  which  participates  in  the 
Special  Milk  Program  for  Children.  The 
payments  and  rates  are  prescribed  on 
an  annual  basis  each  July.  The  annual 
payments  and  rates  adjustments  for  the 
school  lunch  and  school  breakfast 
programs  reflect  changes  in  the  food 
away  from  home  series  of  the  Consumer 
Price  Index  for  All  Urban  Consumers. 
The  aimual  rate  adjustment  for  milk 
reflects  changes  in  the  Producer  Price 
Index  for  Fresh  Processed  Milk.  These 
payments  and  rates  are  in  effect  from 
July  1. 1992  through  June  30, 1993. 

EFFECTIVE  DATE:  July  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division.  FNS,  USDA. 
Alexandria,  Virginia  22302,  (703)  305- 
2618. 


SUPPLEMENTARY  INFORMATION:  These 
programs  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.553.  No.  10.555  and  No.  10.556  and  are 
subject  to  the  provisions  of  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  June  24, 
1983.) 

This  Notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  OMB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507). 

This  action  is  not  a  rule  as  defmed  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

Background 

Special  Milk  Program  for  Children — 
Pursuant  to  section  3  of  the  Child 
Nutrition  Act  of  1906,  as  amended  (42 
U.S.C.  1772),  the  Department  aitnounces 
the  rate  of  reimbursement  for  a  half-pint 
of  milk  served  to  nonneedy  children  in  a 
school  or  institution  which  participates 
in  the  Special  Milk  Program  for 
Children.  This  rate  is  adjusted  annually 
to  reflect  changes  in  the  Producer  Price 
Index  for  Fresh  Processed  Milk, 
published  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 

For  the  period  July  1, 1992  to  June  30, 
1993,  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  a  nonneedy 
child  in  a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
is  11.00  cents.  This  reflects  no  change 
over  the  current  reimbursement  rate 
because  the  Producer  Price  Index  for 
Fresh  Processed  Milk  from  May  1991  to 
May  1992  (from  a  level  of  119.2  in  May 
1991  to  120.5  in  May  1992)  did  not 
change  significantly  enough  to  trigger  a 
change  in  the  reimbursement  rate. 

As  a  reminder,  schools  or  institutions 
with  pricing  programs  which  elect  to 
serve  milk  free  to  eligible  children 
continue  to  receive  the  average  cost  of  a 
half-pint  of  milk  (the  total  cost  of  all 
milk  purchased  during  the  claim  period 
divided  by  the  total  number  of 
purchased  half-pints)  for  each  half-pint 
ser/ed  to  an  eligible  child. 

National  School  Lunch  and  School 
Breakfast  Programs — Pursuant  to 
section  11  of  the  National  School  Lunch 
Act,  as  amended  (42  U.S.C.  1759a),  and 
section  4  of  the  Child  Nutrition  Act  of 


1966,  as  amended  (42  U.S.C.  1773),  the 
Department  annually  announces  the 
adjustments  to  the  National  Average 
Payment  Factors  and  to  the  maximum 
Federal  reimbursement  rates  for  meals 
served  to  children  participating  in  the 
National  School  Lunch  Program. 
Adjustments  are  prescribed  each  July  1, 
based  on  changes  in  the  food  away  from 
home  series  of  the  Consumer  Price  Index 
for  All  Urban  Consumers,  published  by 
the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the 
national  average  payment  rates  for 
schools  and  residential  child  care 
institutions  for  the  period  July  1. 1992 
through  June  30. 1993  reflect  a  2.1 
percent  increase  in  the  Price  Index 
during  the  12-month  period  May  1991  to 
May  1992  (from  a  level  of  137.5  in  May 
1991  to  140.4  in  May  1992). 

Lunch  Payment  Factors — Section  4  of 
the  National  School  Lunch  Act  (42 
U.S.C.  1753)  provides  general  cash  for 
"food  assistance  payments  to  States  to 
assist  schools  in  purchasing  food.  There 
are  two  section  4  National  Average 
PajTnent  Factors  for  limches  served 
under  the  National  School  Lunch 
Program.  The  lower  payment  factor 
applies  to  lunches  served  in  school  food 
authorities  in  which  less  than  60  percent 
of  the  lunches  served  in  the  school  lunch 
program  during  the  second  preceding 
school  year  were  served  free  or  at  a 
reduced  price.  The  higher  payment 
factor  applies  to  lunches  served  in 
school  food  authorities  in  which  60 
percent  or  more  of  the  lunches  served 
during  the  second  preceding  school  year 
were  served  free  or  at  a  reduced  price. 
To  supplement  these  section  4 
payments,  section  11  of  the  National 
School  Lunch  Act  provides  special  cash 
assistance  payments  to  aid  schools  in 
providing  free  and  reduced-price 
lunches.  The  section  11  National 
Average  Payment  Factor  for  each 
reduced-price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
lunch. 

As  authorized  under  sections  8  and  11 
of  the  National  School  Limch  Act, 
maximum  reimbursement  rates  for  each 
type  of  lunch  are  prescribed  by  the 
Department  in  this  Notice.  These 
maximum  rates  ensure  equitable 
disbursement  of  Federal  funds  to  school 
food  authorities. 

Breakfast  Payment  Factors — Section  4 
of  the  Child  Nutrition  Act  of  1966,  as 
amended  (42  U.S.C.  1773),  establishes 
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National  Average  Payment  Factors  for 
fr'^e,  reduced-prica  and  paid  breakfasts 
served  under  the  School  Breakfast 
Program  and  additional  payments  for 
schools  determined  to  be  in  "severe 
need"  because  they  serve  a  high 
percentage  of  needy  children. 

Revised  Payments 

The  following  specific  section  4  and 
section  11  National  Average  Payment 
Factors  and  maximum  reimbursement 
rates  are  in  effect  through  June  30, 1993. 
Due  to  a  higher  cost  of  living,  the 
average  payments  and  maximum 
reimbursements  for  Alaska  and  Hawaii 
are  higher  than  those  for  all  other  States. 
The  District  of  Columbia,  Virgin  Islands. 
Puerto  Rico  and  the  Pacific  Territories 
use  the  figures  specified  for  the 
contiguous  States. 

National  School  Lunch  Program 
Payments 

Section  4  National  Average-Payment 
Factors — In  school  food  authorities 
which  served  less  than  60  percent  free 
and  reduced-price  lunches  in  School 
Year  1990-91,  the  payments  are: 
Contiguous  States— TiQ.25  cents. 


maximum  rate— 24.25  cents;  Alaska— 
26.50  cents,  maximum  rate  38.00  cents; 
//oivoiV— 19.00  cents,  maximum  rate 
28.00  cents. 

In  school  food  authorities  which 
served  60  percent  or  more  free  and 
reduced-price  lunches  in  School  Year 
1990-91.  payments  are:  Contiguous 
States— ld.25  cents,  maximum  rqte  24.25 
cents;  Alaska— 2B.50  cents,  maximum 
rate  38.00  cents;  Hawaii— 21.00  cents, 
maximum  rate  28.00  cents. 

Section  11  National  Average  Payment 
Factors — Contiguous  States — free 
lunch— 153.25  cents,  reduced-price  lunch 
113.25  cents;  Alaska— free  lunch  248.50 
cents,  reduced-price  lunch  208.50  cents; 
Hawaii— free  lunch  179.50  cents, 
reduced-price  lunch  139.50  cents. 

School  Breakfast  Program  Payments 

For  schools  "not  in  severe  need  '  the 
payments  are:  Contiguous  States — free 
breakfast  94.50  cents,  reduced-price 
breakfast  64.50  cents,  paid  breakfast 
18.75  cents;  Alaska— iree  breakfast 
149.50  cents,  reduced-price  breakfast 
119.50  cents,  paid  breakfast  26.75  cents; 
Hawaii— free  breakfast  109.50  cents. 


reduced-price  breakfast  79.50  cents,  paid 
breakfast  21.00  cents. 

For  schools  in  "severe  need"  the 
payments  are:  Contiguous  States— free 
breakfast  112.25  cents,  reduced-price 
breakfast  82.25  cents,  paid  breakfast 
18.75  cents;  Alaska— free  breakfast 
178.25  cents,  reduced-price  breakfast 
148.25  cents,  paid  breakfast  26.75  cents; 
Hawaii— free  breakfast  130.50  cents, 
reduced-price  breakfast  100.50  cents, 
paid  breakfast  21.00  cents. 

Payment  Chart 

The  following  chart  illustrates:  the 
lunch  National  Average  Payment 
Factors  with  the  sections  4  and  11 
already  combined  to  indicate  the  per 
meal  amount;  the  maximum  lunch 
reimbursement  rates;  the  breakfast 
National  Average  Payment  Factors 
including  "severe  need"  schools;  and  the 
milk  reimbursement  rate.  AH  amounts 
are  expressed  in  dollars  or  fractions 
thereof.  The  payment  factors  and 
reimbursement  rates  used  for  the 
District  of  Columbia.  Virgin  Islands. 
Puerto  Rico  and  the  Pacific  Territories 
are  those  specified  for  the  contiguous 
States. 


School  Programs.-Meal  and  Milk  PAYMErfrs  to  States  and  School  Food  Authorities 

lExpfessed  m  Dollars  Of  Fractions  Thereot  Effective  From  July  1.  1992-June  30.  19931 


National  school  lunch  program  ' 
Contiguous  States 


Alaska. 


Hawaii 


Less  than 
60  percent 


Paid 

Reduced-price .. 

Free 

Paid 

Reduced-price . 

Free 

Paid 

Reduced-price . 
Free 


$.1625 
1.2950 
1.6950 

2650 
23500 
2.7500 

.19 

1.5850 
1  9850 


60  percent 
or  more 


Maximum 
rate 


School  breakfast  program: 
Contiguous  states 


.1825 
13150 
1.7150 

.2850 
23700 
2.7700 

.21 

1.6050 
20050 


Alaska... 


Hawaii.. 


Paid 

Reduced- price- 


Free.. 


Paid 

Reduced-prk».. 


Free.. 


PakJ 

Reduced-price 
Free 


Special  milk  program; 

Pncing  programs  without  free  option . 

Pricing  programs  with  free  option 

Nonpncing  programs 


Non-severe 
need 


.2425 
1,4650 
18650 

.3800 
261 
3.01 

28 
1.7775 
2.1775 


All  milk 


$.11 

N/A 

.11 


Paid  milk 


N/A 

.11 

N/A 


$1875 
.6450 
.9450 
.2675 

1.1950 

1.4950 
.21 
.7950 

10950 


Severe  need 


.1875 

8225 
1.1225 

.2675 
1.4825 
1.7825 

.21 

1.0050 
1  3050 


Free  milk 


N/A. 

Average  cost '.4  pint  i 

N/A. 


'  Payments  listed  for  Free  &  Reduced-Pnce  Lunches  include  both  sections  4  and  11  fufxls. 


Authority:  Sections  4, 8,  and  11  of  the 
National  School  Lunch  Act.  as  amended  (42 
U.S.C.  1753. 1757, 1759a)  and  sections  3  and 
4(b)  of  the  Child  Nutrition  Act.  as  amended 
(42  U.S.C.  1772  and  1773b). 

Dated:  June  22. 1992. 
George  A.  Braley, 
Associate  Administrator. 
[FR  Doc.  92-15064  Filed  6-25-92:  8:45  am) 

BILLING  CODE  3410-3(MII 

Child  and  Adult  Care  Food  Program; 
National  Average  Payment  Rates,  Day 
Care  Home  Food  Service  Payment 
Rates  and  Administrative 
Reimbursement  Rates  for  Sponsors  of 
Day  Care  Homes  for  tt>e  Period  July  1, 
1992-June  30, 1993 

agency:  Food" and  Nutrition  Service, 

USDA. 

action:  Notice. 

summary:  This  notice  announces  the 
annual  adjustments  to  the  national 
average  payment  rates  for  meals  served 
in  child  care,  outside-school-hours  care 
and  adult  day  care  centers,  the  food 
service  payment  rates  for  meals  served 
in  day  care  homes,  and  the 
administrative  reimbursement  rates  for 
sponsors  of  day  care  homes  to  reflect 
changes  in  the  Consumer  Price  Index. 
Further  adjustments  are  made  to  these 
rates  to  reflect  the  higher  costs  of 
providing  meals  in  the  States  of  Alaska 
and  Hawaii.  The  adjustments  contained 
in  this  notice  are  required  by  the 
statutes  and  regulations  governing  the 
Child  and  Adult  Care  Food  Program 
(CACFP). 

EFFECTIVE  DATE:  July  1.  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  M.  Eadie.  Branch  Chief.  Policy 
and  Program  Development  Branch.  Child 
Nutrition  Division.  Food  and  Nutrition 
Service.  USDA.  Alexandria,  Virginia 
22302.  (703)  305-2620. 
SUPPLEMENTARY  INFORMATION:  This 

program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.558  and  is  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  June  24, 
1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3587). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 
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Definitions 

The  terms  used  in  this  notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  CACFP  (7 
CFR  part  226). 

Background 

Pursuant  to  sections  4. 11  and  17  of 
the  National  School  Lunch  Act  (42 
U.S.C.  1753, 1759a  and  1766),  section  4  of 
the  Child  Nutrition  Act  of  1966  (42  U.S.C. 
1773)  and  §§  226.4,  226.12  and  226.13  of 
the  regulations  governing  the  CACFP  (7 
CFR  part  226),  notice  is  hereby  given  of 
the  new  payment  rates  for  participating 
institutions.  These  rates  shall  be  in 
effect  during  the  period  July  1, 1992-June 
30, 1993. 

As  provided  for  under  the  National 
School  Lunch  Act  and  the  Child 
Nutrition  Act  of  1966.  all  rates  in  the 
CACFP  must  be  prescribed  annually  on 
July  1  to  reflect  changes  in  the  Consumer 
Price  Index  for  the  most  recent  12-month 
period.  In  accordance  with  this 
mandate,  the  Department  last  published 
the  adjusted  national  average  payment 
rates  for  centers,  the  food  service 
payment  rates  for  day  care  homes  and 
the  administrative  reimbursement  rates 
for  sponsors  of  day  care  homes  on  July 
10. 1991  (for  the  period  July  1. 1991-June 
30. 1992). 

Au  States  Except  Alaska  and  Hawaii 


Meals  served  in  CENTERS— Per  Meal 

Rates  in  Dollars  or  Fractions  thereof 

Breakfasts: 

Paid 

$.1875 

Free 

.9450 

Reduced 

.6450 

Luncties  ar)d  Suppers:  (1) 

Paid „ 

.1625 

Free 

1  6950 

Reduced 

1  2950 

Supplements: 

Paid 

0425 

Free 

4650 

Reduced 

2325 

Meals  Served  in  DAY  CARE  HOMES- 

Per  Meal  Rates  in  Dollars  or  Fractions 

thereof 

Breakfasts 

.8000 

LurKfies  and  Suppers *. 

1.4525 

Supplements  

4325 

ADMINISTRA  TIVE     REIMBURSEMENT 

Rates  for  Sponsoring  Organaatnns  of 

Day    Care    Hemes— Per    Home/Per 

Month  Rates  in  Dollars 

Initial  50  day  care  homes 

65 

Next  150  day  care  horr>es 

'  50 

ttext  800  day  care  homes 

39 

Additior>al  day  care  homes 

34 

(1)  These  rates  do  not  Include  ttie  value  of  com- 
n)0dlties  (or  cash-m-lieu  of  comnoodifies)  whtch  insti- 
tutions receive  as  additional  assistance  for  each 
lurKh  Of  supper  served  to  participants  under  the 
program  Notices  anrwuncing  the  value  of  comrrxxJ- 
ities  and  cashnn-lieu  of  commodities  are  published 
separately  in  tt>e  Federal  Register. 

Pursuant  to  section  12(f)  of  the  NSLA 
(42  U.S.C.  1760(f]).  the  Department 
adjusts  the  payment  rates  for 
participating  institutions  in  the  States  of 


Alaska  and  Hawaii.  The  new  payment 
rates  for  Alaska  are  as  follows: 

Alaska 


Alaska— Meals  Senred  in  CENTERS— 

Per  Meal  Rales  m  Dollars  or  Fractions 

thereof 

Breakfasts: 

Paid 

$2675 

Free 

1.4950 

Reduced 

1  1950 

Lunches  and  Suppers:  "> 

Paid 

$.2650 

Free „ 

2.7500 

Reduced 

2  3500 

Supplements: 

Paid 

.0700 

Free „ 

.7650 

Reduced 

3775 

Alaska— Meals  Served  in  DAY  CARE 

HOMES— Per  Meal  Rates  in  Dollars 

or  Fractions  ttiereof: 

Breakfasts 

1  2600 

Luncfies  and  Suppers. 

2  3550 

Supplements 

7025 

Alaska- ADMINISTRATIVE            REIM- 

BURSEMENT  Rates  for  Sponsoring 

Organizations  of  Day  Care  Homes— 

Per  Home/Per  Month  Rates  in  Dol- 

lars: 

Initial  5  day  care  fvjmes _.. 

106 

Next  150  day  care  chomes 

81 

Next  800  day  care  homes 

63 

Additional  day  care  homes 

55 

( ')  These  rates  do  not  Include  tt>e  value  of  com- 
modities (or  castvm-lieu  of  commodities)  wtwch  insti- 
tutions receive  as  aoditional  assistance  tor  each 
(urvrh  or  supper  served  to  participants  under  the 
program  Notices  announcing  the  value  of  commod- 
ities arxl  cash-m-lieu  of  commodities  are  publisfwd 
separately  in  the  Federal  Register 

The  new  payment  rates  for  Hawaii 
are  as  follows: 

Hawaii 


Hawaii— Meals  served  m  CENTERS— 

Per  Meal  Rates  in  Dollars  or  Fractions 

thereof 

Breakfasts: 

-  Paid 

$2100 

Free 

10950 

Reduced 

7950 

Lunches  and  Suppers:  (■) 

Paid 

1900 

Free 

19850 

Reduted _ 

1.5850 

Supplements: 

Paid 

0500 

Free 

.5450 

Reduced 

.2725 

Hawaii— Meals   Served   in   DAY  CARE 

HOMES— Per  Meal  Rales  in  Dollars 

or  Fractions  thereof 

Breakfasts 

9275 

Lunches  and  Suppers 

1  7000 

Supplements 

5075 

Hawaii— ADMINISTRATIVE             REIM- 

BURSEMENT  Rates   for   Sponsonng 

Organizations  of  Day  Care  Homes— 

Per  Honoe/Per  Month  Rates  in  Dollars 

Initial  50  day  care  horr>es 

76 

Next  1 50  day  care  homes 

58 

Next  800  day  care  homes 

46 

Additional  day  care  homes 

40 

O  These  rates  do  not  include  tt»e  value  of  com- 
nrodities  (or  cash-m-lieu  of  commodities)  wtuch  insti- 
tutions receive  as  aodiiionai  assistance  for  each 
lunch  or  supper  serveo  to  participants  unoer  the 
program  Notices  anrxjurtcing  tt>e  value  of  commod- 
ities and  cash-in-lieu  of  commodities  are  put>lished 
separately  m  the  Federal  Register. 
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The  changes  in  the  national  average 
payment  rates  and  the  food  service 
payment  rates  for  day  care  homes 
reflect  a  2.1  percent  increase  during  the 
12-month  period  May  1991  to  May  1992 
(from  137.5  in  May  1991  to  14a4  in  May 
1992)  in  the  food  away  from  home  series 
of  the  Consumer  Price  Index  for  All 
Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the. 
administrative  reimbursement  rates  for 
sponsoring  organizations  of  day  care 
homes  reflect  a  3.0  percent  increase 
during  the  12-month  period  May  1991  to 
May  1992  (from  135.6  in  May  1991  to 
139.7  in  May  1992)  in  the  series  for  all 
items  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
in  the  program  is  based  on  the  rates 
contained  in  this  notice. 

Authority:  Sections  4(b)(2).  11(a).  17(c)  and 
17(f)(3)(B)  of  the  National  School  Lunch  Act. 
as  amended.  (42  U.S.C.  1753. 17S9(a).  1786) 
and  section  4(b)(B)  of  the  Child  Nutrition  Act 
of  1966  as  amended.  (42  \3S.C  1773b).- 


Dated:  June  22, 1992. 
George  A.  Braley, 
Associate  Administralor. 
[FR  Doc.  92-15063  Filed  6-25-92;  «;45  ami 

BILUNQ  CODE  3410-30-M 


Forest  Service 

Establishment  of  24  New  Research 
Natural  Areas 

agency:  Forest  Service,  USDA. 
action:  Notice  of  decision. 


SUMMARY:  Notice  is  hereby  given  that 
the  Chief  of  the  Forest  Service  has 
issued  Decision  Notices/Designation 
Orders  to  establish  24  new  Research 
Natural  Areas  within  the  National 
Forest  System.  Establishment  of  these 
areas  is  subject  to  administrative  appeal 
pursuant  to  the  rules  at  36  CFR  part  217. 
DATES:  The  establishment  of  the  areas  is 
effective  August  la  1992.  Also,  pursuant 
to  36  CFR  217.8(b),  the  period  for 
appealing  this  decision  begins  )une  27, 
1992.  Any  notice  of  appeal  must  be 
received  in  writing  by  August  10, 1992. 
ADDRESSES:  Copies  of  the  estabhshment 
records  and  of  the  Decision  Notices/ 
Designation  Orders  for  the  24  areas  are 
available  upon  written  request  to  Chief 
(4060).  Forest  Service.  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090. 
.  Copies  are  available  for  inspection  in 


the  office  of  the  Director  of  Forest 
Management  Research.  First  Floor, 
Northwest  Wing,  Auditor's  Building,  201 
Fourteenth  Street  SW..  Washington.  DC. 
To  facilitate  entry  into  the  building, 
visitors  are  encouraged  to  call  in 
advance  (202-205-1552). 

Anyone  who  wishes  to  appeal  must 
submit  a  notice  of  appeal  to  The 
Honorable  Edward  Madigan.  Secretary 
of  Agriculture,  Fourteenth  and 
Independence  Avenue,  SW., 
Washington.  DC  20250. 
FOR  RHTTHER  INFORMATION  CONTACT 
Jacob  L.  Whitmore,  Forest  Management 
Research  Staff.  (202)  205-1149. 
SUPn^MENTARV  INFORMATION:  Research 
Natural  Areas  are  part  of  a  national 
network  of  ecological  areas  on  National 
Forest  System  lands  designated  and 
permanently  recorded  for  research, 
education,  and/or  maintenance  of 
biological  diversity.  These  areas  are 
managed  for  noiunanipulative  research, 
observation,  and  study,  and  they  may 
assist  in  implementing  provisions  of 
special  statutes,  such  as  recovery  of 
species  under  the  Endangered  Species 
Act  and  the  monitoring  provisions  of  the 
National  Forest  Management  Act.  The 
establishment  of  the  24  new  areas  will 
bring  the  total  number  of  Research 
Natural  Areas  on  National  Forest 
System  lands  to  290. 

The  new  areas  to  be  established  are 
as  follows: 


Nameof  R^4A 


King  Creek  * — 

Church  Dome - 

Peavine  Po<nt 

Wo«-Wetge( 

HoskBis  LaKe 

Grave  Peak 

Grass  Lake ~ 

Brtlerroot  River 

Brtlerroot  P»tountain  Srx»w  Avalarwhe.. 

American  Canyon — 

Upper  Lost  Horse  Canyon 

Sugar  Pine  Potnt 

Mount  Pleasant 

East  Shore — 

SaYwnill  Creek — — 

Bose  Lake 

Tuchuck - 

Lyon  Peak/Needle  Lake — 

kdcCaslin  Mountain 

Lower  Lost  Horse  Canyon.. 

Pete  Creek  Meaoows 

Sheyenne  Spnngs 

Little  Brtterroot 

Frog  Meadows  * 


State 


CA 

CA 

CA 

MT 

MT 

ID 

CA 

ID 

MT 

CA 

MT 

CA 

CA 

MT 

MT 

W1 

MT 

CA 

Wl 

MT 

MT 

ND 

MT 

ID 


County 


Natkmal  forest 


San  Diego 

Cleveland 

Tulare 

Sequoia 

El  Dorado 

El  Dorado 

Lincoln 

Kootw«ai 

Lincoln 

Kootana 

ktaho 

Cteanvater 

El  Dorado 

El  Dorado 

Rmrm 

Bitterroot 

Ravalli 

Bitlerroot 

San  Luis  Obispo 

Los  Padres 

Ravalli 

Brtterroot 

Nevada 

Tahoe 

Plumas 

Plumas 

FMhead 

Flathead 

Ravalli 

Brtterroot 

Forest 

Nicolet 

Ftattwad 

Flathead 

Placer 

Tahoe 

Forest 

Nicolel 

RavaMi 

Brtterroot 

Lincoln 

Kootenai 

Ransom 

Custer 

Flatttead 

Flathead 

Larahi 

Salmon 

Acres 


1002 

1380 

1113 

290 

360 

360 

100 

40 

1850 

1S00 

1720 

625 

1416 

646 

270 

81 

2062 

700 

524 

1601 

155 

57 

200 

330 


The  designation  order,  when 
necessary,  amends  the  relevant  forest 
plan  to  assure  consistency  between  the 
establishment  record  and  the 
management  direction  in  the  forest  plan. 
Those  plans  being  amended  are 
designated  herein  with  an  asterisk.  In 


these  cases,  notice  of  the  establishment 
of  a  new  RNA  and  notice  of  forest  plan 
amendment  are  accomplished 
simultaneously  by  publication  in  the 
Federal  Register. 

The  effective  date  of  establishment 
has  been  delayed  to  permit  giving  public 


notice  of  the  decision  and  to  permit 
appeal  as  provided  in  36  CFR  part  217. 
Pursuant  to  36  CFR  217.7(a).  review  of 
the  Chiers  decision  by  the  Secretary  is 
wholly  discretionary. 


Dated:  June  19. 1992. 
lames  C.  Ov«rbay, 

Acting  Chief. 

[FR  Doc.  92-15070  Filed  6-25-92:  8:45  amj 

BILUNC  CODE  $410-11-M 


Federal  Register  /  Vol.  57.  No.  124  /  Friday.  June  26.  1992  /  Notices 


28655 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey  - 
CATI/CAPJ  Overlap  Test  Reinterview. 

Form  Number(s):  MLS-lR,  MLS-2R. 
MLS-3R. 

Type  of  Request:  New  collection. 

Burden:  750  hours. 

Number  of  Respondents:  15,000. 

Avg  Hours  Per  Response:  3  minutes. 

Needs  and  Uses:  Census  requests 
clearance  to  conduct  a  reinterview 
program  for  the  CATl/CAPI  Overlap 
(CCO)  Test.  The  CCO  test  which  was 
submitted  to  OMB  by  the  Bureau  of 
Labor  Statistics  is  a  test  collection  of 
Current  Population  Survey  (CPS)  data 
from  a  small  sample  of  CPS  respondents 
using  improved  information  technologies 
(Computer  Assisted  Telephone 
Interviewing  and  Computer  Assisted 
Personal  Interviewing,  i.e..  CATI/CAPI). 
The  test  is  designed  to  collect  the  same 
data  as  the  CPS  for  an  overlap  period  of 
18  months.  Census  will  compare  the 
results  of  the  test  to  CPS  results  for  the 
same  period  and  make  a  determination 
of  the  effectiveness  of  the  new 
collection  methods.  They  will  conduct 
the  reinterview  program  to  detect 
interviewer  falsification,  including 
fabrication  of  interviews  or  any  major 
procedural  violations,  such  as  purposely 
misclassifying  occupied  households  as 
vacant. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  377-3271, 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  22. 1992. 
Edward  Michals. 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 
[FR  Doc.  92-15096  Filed  6-25-92;  8:45  am] 

BILUNG  CODE  3S10-07-f 


National  Oceanic  and  Atmospheric 
Administration 

New  England  Rshery  Managen>ent 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  New  England  Fishery 
Management  Council  will  hold  a  public 
meeting  on  July  1-2. 1992,  at  the  King's 
Grant  Inn,  Route  128  at  Trask  Lane. 
Da'nvers,  MA.  telephone:  508-774-6800. 
The  Council  will  begin  its  meeting  at  10 
a.m.  on  July  1.  and  reconvene  on  July  2 
at  9  a.m. 

The  first  day  of  the  meeting  will  begin 
with  a  report  from  the  Atlantic  Sea 
Scallop  Oversight  Committee.  The 
report  will  concern  final  revisions  to  the 
public  hearing  document  for 
Amendment  #4  to  the  Scallop  Fishery 
Management  Plan  (FMP).  The  Lobster 
Committee  report  will  follow  and 
incorporate  a  discussion  of  progress  on 
the  development  of  Amendment  #5  to 
the  Lobster  FMP. 

On  the  second  day,  the  meeting  will 
be  continued  with  reports  from  the 
Council  Chairman;  the  Council 
Executive  Director:  the  National  Marine 
Fisheries  Service  Regional  Director  the 
Northeast  Fisheries  Center  liaison;  the 
Mid-Atlantic  Fishery  Management 
Council  liaison;  and  representatives 
from  the  Department  of  State,  Coast 
Guard.  Fish  and  Wildlife  Service,  and 
the  Atlantic  States  Marine  Fisheries 
Commission. 

The  Habitat  Committee  will  then 
report  on  the  Massachusetts  Water 
Resources  Authority's  plans  to  clean  up 
Boston  Harbor  and  any  possible  impacts 
to  fisheries  habitat  and  resources.  The 
Marine  Mammal  and  Endangered 
Species  Committee  will  next  discuss 
harbor  porpoise/fisheries  interactions  in 
the  Gulf  of  Maine. 

Before  closing  the  meeting  with  other 
business,  the  Groundfish  Committee  will 
give  a  report.  It  will  review  the 
comments  received  during  public 
hearings  on  Amendment  #5  to  the 


Northeast  Multispecies  Fishery 
Management  Plan  and  also  make  a 
recommendation  to  the  National  Marine 
Fisheries  Service  concerning  gear 
requirements  for  the  Gulf  of  Maine 
shrimp  fishery. 

For  more  information  contact  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906;  telephone 
(617)  231-0422. 

Dated:  June  22, 1992. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-15052  Filed  6-25-92;  8:45  am) 

BtUJNG  CODE  3510-22-M 


Pacific  Fishety  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council  (Council)  and  its  advisory 
entities  will  meet  on  July  6-10, 1992.  at 
the  Sheraton  Hotel  (near  the  Portland 
Airport),  8235  NE  Airport  Way,  Portland. 
OR.  Except  as  noted  below,  the 
meetings  are  open  to  the  public. 

The  Council  will  convene  on  July  7  at 
7  p.m.  to  hold  a  groundfish  stock 
assessment  workshop  at  which 
biologists  will  present  preliminary 
results  of  new  stock  assessments.  On 
July  8  at  8  a.m.  the  Council  will  meet  in 
closed  session  (not  open  to  the  public)  to 
discuss  personnel  matters,  litigation  and 
sensitive  international  issues.  The 
Council's  open  session  begins  at  8:30 
a.m.  on  July  8  to  consider  the  anchovy 
spawning  biomass  estimate  and  harvest 
quotas  for  the  1992-93  season.  The 
Council  will  next  address  the  following 
groundfish  management  issues:  (1) 
Summary  of  preliminary  stock 
assessments;  (2)  status  of  regulations 
implementing  Council  actions;  (3)  status 
of  fisheries  and  inseason  adjustments; 
(4)  1993  fixed  gear  sablefish 
management;  (5)  individual  quotas  for 
halibut  and  fixed  gear  sablefish 
fisheries;  (6)  long-term  Pacific  whiting 
allocation;  (7)  whiting  season  opening 
date;  (8)  plan  amendment  to  establish 
by-catch  restrictions;  (9)  comprehensive 
groundfish  data  gathering  plan;  (10) 
feasibility  of  a  multi-year  groundfish 
management  process;  (11)  definition  of 
legal  trawl  gear  and  fixed  gear  marking 
requirements;  and  (12)  experimental 
fishing  permit  for  shortbelly  rockfish. 
The  Council  will  reconvene  in  open 
session  at  8  a.m.  on  July  9  and  July  10. 


28656 


Federal  Regbter  /  Vol.  57.  No.  124  /  Friday.  ]ane  26.  1992  /  Notice8 


Consideration  of  the  groundfish  issues 
is  expected  to  conclude  on  or  before  July 
10.  The  public  may  address  the  Council 
on  fisheries  issues  unrelated  to  the 
agenda  items  on  July  8  at  4  p.m.  Public 
comments  on  action  items  on  the  agenda 
will  be  heard  during  the  Council's 
deliberations  on  each  issue. 

Salmon  management  and  other  issues 
will  be  discussed  on  July  10  following  a 
conclusion  of  the  groundfish 
discussions.  Salmon  issues  on  the 
agenda  include:  1)  status  of  the  1992 
regulations  and  the  fishery:  2)  policy  on 
adjustments  to  seasons  due  to  adverse 
weather;  and  3)  plan  amendment  issues. 
The  Council  will  then  discuss  habitat 
and  administrative  matters,  including 
consideration  of  work  load  priorities, 
adoption  of  a  budget  for  fiscal  year  (FT) 
1993,  and  adoption  of  research  and  data 
collection  needs. 

Other  Meetings:  Scientific  and 
Statistical  Committee  will  meet  on  July  6 
at  10  a.m.  to  address  scientific  issues  on 
the  Council's  agenda,  and  reconvene  on 
July  7  at  8  a.m. 

Groundfish  Advisory  Subpanel  will 
meet  on  July  6  at  1  p.m.  to  address 
groundfish  management  issues  on  the 
Council's  agenda,  and  will  reconvene  on 
July  7  at  8  a.m. 

Legal  Gear  Committee  will  meet  on 
July  6  at  1  p.m.  to  discuss  changes  to  the 
definition  of  legal  trawl  gear  and  other 
gear  regulations  as  appropriate. 

Habitat  Committee  will  meet  on  July  7 
at  1  p.m.  to  address  activities  affecting 
the  habitat  of  fish  stocks  managed  by 
the  Council. 

Budget  Committee  will  meet  on  July  7 
at  3  p.m.  to  review  the  fiscal  year  1993 
Council  budget  and  to  make 
recommendations  for  adjustments  to  the 
FY  1992  budget,  if  necessary. 

Enforcement  Consultants  will  meet  on 
July  7  at  7  p.m.,  to  address  enforcement 
issues  on  the  Council's  agenda. 

Detailed  agendas  for  the  above 
meetings  will  be  available  to  the  public 
after  June  25, 1992.  For  more  information 
contact  Lawrence  D.  Six.  Executive 
Director,  Pacific  Fishery  Management 
Council,  Metro  Center.  Suite  420.  2000 
SW.  First  Avenue.  Portland.  OR  97201; 
telephone:  (503)  32&-6352. 

Dated:  June  22, 1992. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[PR  Doc.  92-15054  Filed  6-25-92;  8:45  am) 

BILLING  COOe  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Estabtlshment  of  an  Import  Umlt  for 
Certain  Cotton  and  Man-Made  FR)er 
Textile  Products  Produced  or 
Manufactured  In  Malaysia 

June  22. 1992. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  estabfishing  a 

limit. 


EFFECTIVE  DATE:  June  26, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6496.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agncultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

Inasmuch  as  no  agreement  was 
reached  in  consultations  with  the 
Government  of  Malaysia  on  a  mutually 
satisfactory  solution  on  Categories  350/ 
650,  the  United  States  Government  has 
decided  to  control  imports  in  these 
categories  for  the  prorated  period 
beginning  on  June  26. 1992  and 
extending  through  December  31, 1992. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  350/650.  Should  such  a 
solution  be  reached  in  further 
consultations  with  the  Government  of 
Malaysia,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  57  FR  13711.  published  on  April  17, 
1992. 

Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
Coininittee  for  the  Implementation  of  Textile 
Agreements 
June  22, 1992. 
Commissioner  of  Customs, 


Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other  Vegetable 
Fiber  Apparel  Agreement,  effected  by 
exchange  of  notes  dated  July  1  and  11, 1985, 
as  amended  and  extended  by  a  Memorandum 
of  Understanding  (MOU)  dated  October  12, 
1991,  between  the  Governments  of  the  United 
States  and  Malaysia;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3, 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  June  26, 1992,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  products 
in  Categories  350/650,  produced  or 
manufactured  in  Malaysia  and  exported 
during  the  period  beginning  on  June  26, 1992 
and  extending  through  December  31, 1992,  in 
excess  of  49,358  dozen. 

Textile  products  in  Categories  350/650       '    . 
which  have  been  exported  to  the  United 
States  on  and  after  January  1, 1992  shall 
remain  subject  to  the  Group  U  limit 
established  for  the  period  January  1, 1992 
through  December  31, 1992. 

Imports  charged  to  the  limit  for  Categories 
350/650  for  the  ninety-day  period  beginning 
on  March  28, 1992  and  extending  through 
June  25, 1992  shall  be  charged  against  the 
level  of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Auggie  0.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[PR  Doc.  92-15065  Filed  6-25-92;  8:45  am] 

BILUNC  CODE  3S10tOR-F 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 


SUMMARY:  Thia  action  adds  to  the 
Procurement  List  floor  polishing 
machine  pads  to  be  furnished  by  a 
nonprofit  agency  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

EFFECTIVE  DATE  July  27.  1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  3.  suite 
403. 1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  MilKman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  April 
17. 1992,  the  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  published  a  notice  (57  FR 
13715)  of  the  proposed  addition  of  these 
pads  to  the  Procurement  List. 

No  comments  were  received  during 
the  public  comment  period.  However, 
the  Committee  did  consider  comments 
written  to  a  member  of  Congress  by  one 
of  the  current  contractors  for  the  pads. 
The  contractor  claimed  that  the 
proposed  addition  to  the  Procurement 
List,  along  with  a  1990  addition,  would 
result  in  all  floor  polishing  machine  pads 
the  Government  purchases  being  on  the 
Procurement  List.  The  contractor  also 
reviewed  arguments  made  in  opposition 
to  the  1990  addition,  when  it  questioned 
whether  the  nonprofit  agency 
designated  to  produce  the  pads  was  a 
bona-Hde  organization  for  people  with 
disabilities,  as  well  as  that 
organization's  trading  practices.  The 
contractor  also  revived  an  argument 
about  relative  tax  benefits  to  the 
Government  of  procuring  the  pads"  from 
entities  organized  for  profit  rather  than 
nonprofit  oi^anizations. 

While  the  contractor  correctly  states 
that  the  proposed  addition  would  put 
the  remaining  floor  polishing  machine 
pads  the  Government  currently  procures 
on  the  Procurement  List,  it  should  be 
noted  that  private  firms,  as  well  as  State 
and  local  governments,  procure  the 
same  types  of  pads  as  do  Federal 
agencies.  All  of  this  market,  except  the 
Federal  sector,  remains  open  to  the 
contractor. 

The  Committee  uses  total  annual  sales 
of  a  contractor  as  Its  initial  basis  for 
determining  impact  of  a  proposed 
addition  to  the  Procurement  List  on  a 
contractor.  The  commenting  contractor 
has  refused  to  provide  this  information, 
even  though  it  has  been  given  several 
opportunities  and  has  been  told  that  the 
Committee  does  not  usually  find  severe 
adverse  impact  where  this  information 
is  not  provided.  The  contractor  also 
refused  to  provide  this  information  in 
connection  with  the  1990  addition  of 
other  pads  to  the  Procurement  List 
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Faced  with  this  situation  and  the 
existence  of  a  commercial  maricet  for 
the  various  types  of  pads,  the 
Committee  has  concluded  that  the 
proposed  addition  does  not  constitute 
severe  adverse  impact  on  this 
contractor. 

The  contractor's  allegations  against 
the  nonprofit  agency  were  investigated 
in  1990.  As  the  contractor  has  provided 
no  new  information,  the 'Committee  sees 
no  reason  to  question  its  conclusion  that 
the  nonprofit  agency  is  fully  qualified  to 
participate  in  the  Committee's  program. 

The  contractor  has  also  provided  no 
new  information  on  its  tax  benefits 
argument,  which  was  also  before  the 
Committee  in  1990. The  Committees 
program  creates  jobs,  with  taxable 
income,  for  persons  who  were  formerly 
dependent  on  benefits  financed  with  tax 
dollars.  Moreover,  the  Committee 
considers  that  the  existence  of  the 
Committee's  program  shows  that 
Congress  deemed  the  creation  of  jobs 
for  persons  with  severe  disabilities  to  be 
more  important  than  the  corporate  tax 
revenues  that  would  accrue  if  items  on 
the  Procurement  List  were  produced  by 
proHt-making  organizations. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  at  a  fair  market  price 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-Wc)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 


Pad.  Floor  Polishing  Machine 

7910-01-089-9084 
7910-01-090-9827 
7910-01-090-9828 
7910-01-090-9829 
7910-01-091-8959 
7910-01-091-8960 
7910-01-091-8961 
7910-01-091-8962 
7910-01-092-8502 
7910-01-092-8503 
7910-01-092-8505 
7910-01-094-0033 
7910-01-095-7831 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beveriy  L  Milkman 
Executive  Director. 
[FR  Doa  92-15097  Filed  fr-2S-92:  8:45  am] 

BILUMG  COOC  M20-33-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 


summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  July  27. 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severiy 
Handicapped.  Crystal  Square  3.  suite 
403. 1735  Jefferson  Davis  Highway.      , 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
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major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entires  u'.hev  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

2.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
and  services  to  the  Government. 

3.  There  are  no  known  regulatory- 
alternatives  which  would  accomplish 
the  objectives  of  the  Jdvits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
slatement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Specimen  Kit,  Urine 

6530-00-075-6636 

Nonprofit  Agency:  Royal  Maid  Association 
for  the  Blind,  Inc..  Hazlehurst.  Mississippi. 

Deodorant.  General  Purpose 

6840-00-721-6055 

Nonprofit  Agency:  The  Lighthouse  for  the 

Blind,  inc..  St.  Louis,  Missouri  at  its  facihty 

in  Beriteley,  Missouri. 

Services 

Grounds  Maintenance 

U.S.  Army  Reserve  Center,  2997  N.  2d  Street. 

Harrisburg,  Pennsylvania 
Nonprofit  Agency:  Goodwill  Industries  of 

Central  Pennsylvania,  Harrisburg, 
•    Pennsylvania. 
lanitorial/Custodial 
Federal  Buildmg,  U.S.  Courthouse.  701  C 

Street  Anchorage,  Alaska 
Nonprofit  Agency:  Alaska  Specialized 
Education  and  Traning  Services.  Inc., 
Anchorage,  Alaska. 
jdnitorial/C'JStodial  (except  annual  carpet 
cleaning,  annual  floor  care  requirements  and 
window  washing] 

Naval  Surface  Warefare  Center.  Carderock 

Division,  Buildings  8, 121, 191, 192, 193— 

Complexes  L  M.  N 

Enclosed  walkways— Buildings  17  to  191  & 

Buildings  191  to  192,  Bethesda,  Maryland 

Nonprofit  Agency:  Centers  for  the 

Handicapped.  Inc.  Silver  Spring,  Maryland 


Laundry  Service 

U.S.  Army  Aviation  Support  Command. 
CMPSC  Commissary,  Granite  City,  llhnois 

Nonprofit  Agfincy:  St.  Clair  Association 
Vocational  Enterprises,  inc..  Belleville, 
Illinois 

Switchboard  Operation 

Patrick  Air  Force  Base.  Florida 

Nonprofit  Agency:  Brevard  Achievement 
Center,  Inc.  Rocklege.  Florida 

W.i  rehousing 

U.S.  Army  Corps  of  Engineers,  2600  East 

Carson  Street,  Pittsburgh,  Pennsylvania 
Nonprofit  Agency:  Goodwill  Industries  of 

Pittsburgh  Wttsburgh,  Pennsylvania 

Beverly  L.  Milkman. 

Executive  Director 

|FR  Doc.  92-15098  Filed  6-25-92;  8:45  am) 

B!LL!NG  COOC  M20-33-M 


Procurement  List;  Additions  and 
Deletion 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  and  deletion  from 

Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  a  commodity'and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
commodity  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  July  27.  1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  3,- suite 
403. 1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beverly  Milkman  (703)  557-1145. 
SUPPUEMENTARY  INFORMATION:  On  April 
17  and  May  1. 1992,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (57  PR  13713  and  18869)  of 
proposed  additions  to  and  deletion  from 
the  Procurement  List: 


Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  service  at  a  fair 
market  price  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  and 
service  listed  below  are  suitable  for 


procurement  by  the  Federal  Government 
under  41  U.S.C.  4ft-48c  and  41  CFR  51- 

2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any    *  .  • 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  service. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodity 
and  service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U  S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  commodity 
and  service  is  hereby  added  to  the 
Procurement  List: 

Commodity 

Tarpaulin.  Support  Arm         • 
5815-01-108-9180 

Service 

Janitorial/Custodial 

Federal  Building.  U.S.  Courthouse  and  Post 
Office,  Oxford,  Mississippi 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  follovyring  commodity 
is  hereby  deleted  from  the  Procurement 
List: 


Vise,  Mulfiposition 

5120-00-991-1907 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  92-15099  Filed  6-25-92;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  No.  92-64^G] 

Direct  Energy  Marketing  Inc^ 
Application  for  Blanltet  Auttwrizatlon 
To  Export  Natural  Gas  to  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  May  19, 1992. 
of  an  application  filed  by  Direct  Energy 
Marketing  Inc.  (DEMI)  requesting 
blanket  authorization  to  export  up  to  a 
maximum  of  200  Bcf  of  natural  gas  to 
Canada  over  a  two-year  period 
beginning  on  the  date  of  the  first 
delivery.  DEMI  states  it  would  transport 
the  gas  using  existing  pipeline  facilities 
and  would  submit  quarterly  reports 
detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  July  27, 1992. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  Frank  Ducheine,  Jr.,  Office  of  Fuels 
Programs  Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3G-087, 
FE-53, 1000  Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-8233. 

Diane  Stubbs,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy.  U.S.  Department 
of  Energy,  Forrestal  Building,  room  6E-042, 
GC-14, 1000  Independence  Avenue  SW., 
Washington.  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  DEMI,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Calgary,  Alberta, 
requests  authorization  to  export  this  gas 
for  its  own  account,  as  well  as  for  the 
accounts  of  others.  The  specific  terms  of 
each  transaction,  including  price  and 
volume,  would  be  nogotiated  at  arms 
length  in  response  to  market  conditions. 

The  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  whether  the 
proposed  export  is  in  the  public  interest. 


domestic  need  for  the  natural  gas  will  be 
considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  ov/n 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  there  is 
no  current  need  for  the  domestic  gas 
that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Conunent  Procedures 

In  response  to  this  notice,  any  person, 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to' become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notice  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 


oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedures  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  DEMI'S  applcation  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Program  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  June  22. 1992. 
Charles  F.  Vacek. 

Deputy  Assistant  Secretary  for  Fuels 

Programs,  Off  ice  of  Fossil  Energy. 

[FR  Doc.  92-15092  Filed  6-25-92;  8:45  am) 

BILUNG  COOC  MS0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  OF92-123M)00.  et  al.] 

AES  WR  Limited  Partnership,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  AES  WR  Limited  Partnership 

(Docket  No.  QF92-123-000J 
June  17, 1992. 

On  June  11. 1992.  AES  WR  Limited 
Partnership  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogeneration  facility. 
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Qjwment  date:  June  1. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  tlie  end  of  this  notice. 

2.  Tucson  Electric  Power  Co. 
[Docket  No.  ER92-638-000] 
June  17, 1992. 

Take  notice  that  on  June  12, 1992, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 

43.  "WSCC  Broker  Identified  Energy 
Agreement." 

Tucson  proposes  an  effective  date  of 
September  28. 1984. 

Comment  date:  June  1. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Tucson  Electric  Power  Co. 

[Docket  No.  ER92-639-000]     ' 
June  17. 1992. 

Take  notice  that  on  June  12, 1992, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 

44.  "WSCC  Transmission  Service 
Agreement." 

Tucson  proposes  an  effective  date  of 
September  28. 1984. 

Comment  date:  June  1. 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  New  England  Power  Co. 

[Docket  No.  ER92-637-O00] 
June  17. 1992. 

Take  notice  that  on  June  12. 1992,  New 
England  Power  Company  (NEP) 
tendered  for  filing  a  p'roposed  revision 
to  its  service  agreement  with  Templeton 
(Mass.)  Light  &  Power  Department  under 
NEP's  FERC  Electric  Tariff.  Original 
Volume  No.  3.  According  to  NEP.  the 
proposed  revision  would  permit 
Templeton  to  receive  power  from 
Orange  Hydro  No.  2  station. 

Comment  date:  June  1. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ohio  Power  Company  v.  American 
Municipal  Power-Ohio,  Inc.,  City  of 
Dover.  OH;  City  of  Orrville,  OH;  City  of 
St.  Marys.  OH;  American  Municipal 
Power-Ohio,  Inc..  City  of  Dover,  OH; 
City  of  Orrville.  OH;  City  of  St.  Marys, 
OH;  City  of  Shelby.  OH;  and  City  of 
Hamilton,  OH  v.  Ohio  Power  Company 
and  American  Electric  Power  Company, 
Inc. 
[Docket  No8.  EL90-42-001;  EL91-1-000) 

Notice  of  Filing 

June  17. 1992. 

Take  notice  that  the  Ohio  Power 
Company  (Ohio  Power)  on  May  28. 1992. 
tendered  for  filing,  in  compliance  with 


the  Commission's  Order  of  April  13. 
1992.  in  the  above-captioned  dockets 
and  in  accordance  with  an  Amendment 
to  Settlement  Agreement  signed  by  the 
parties  to  such  dockets,  proposed 
Revised  Modification  No.  1  to  an 
Agreement  dated  April  1. 1974,  between 
Ohio  Power  and  American  Municipal- 
Ohio,  Inc.  (Ohio  Power  FERC  Rate 
Schedule  No.  74).  The  proposed  tariff 
change  eliminates  a  percentage  adder 
contained  in  the  charge  for  inadvertent 
energy  as  originally  agreed  to  by  the 
parties  in  a  Settlement  Agreement  which 
was  approved  by  the  Commission, 
except  for  the  percentage  adder,  in  its 
April  13, 1992.  Order. 

Ohio  Power  requests  an  effective  date 
of  January  1. 1992.  for  the  proposed  tariff 
change. 

Ohio  Power  states  that  a  copy  of  its 
filing  was  served  upon  all  parties  to 
these  dockets,  the  Public  Utilities 
Commission  of  Ohio  and  the  Public 
Service  Commission  of  Kentucky. 

Comment  date:  June  1. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Co. 

pocket  No.  ER92-363-000] 

June  17. 1982. 

Take  notice  that  on  June  11. 1992, 
Idaho  Power  Company  (IPC)  submitted 
an  amendment  to  its  filing  in  the  above 
referenced  docket  regarding  the 
Restated  Transmission  Service 
Agreement  between  Idaho  Power 
Company  and  PacifiCorp  Electric 
Operations  dated  February  6, 1992 
(Agreement).  The  filing  was  amended  to 
submit  additional  information  in 
response  to  a  request  by  the  Federal 
Energy  Regulatory  Commission  Staff. 
Idaho  Power  has  renewed  its  request  for 
an  effective  date  of  May  9, 1992,  or  the 
Agreement. 

Comment  date:  June  1, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kansas  Gas  and  Electric  Co. 

[Docket  No.  ER92-552-000) 
June  17. 1992. 

Take  notice  that  on  June  12, 1992. 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  an 
amendment  to  its  May  15. 1992  filing  in 
this  docket.  KG&E  states  that  the 
amendment  is  to  correct  a  typographical 
error  and  to  provide  additional 
description  of  the  service  to  be  rendered 
to  the  KPL  division  of  Western 
Resources.  Inc.  imder  Service  Schedide 
SP-1.  Service  Schedule  SP-1  is  proposed 
to  become  effective  June  1, 1992. 

Copies  of  the  filing  were  served  upon 
the  KPL  division  of  Western  Resources, 


Inc.  and  the  Kansas  Corporation 
Commission. 

Comment  date:  June  1. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Dosivell  Limited  Partnership 

[Docket  No.  EC92-19-000J 
June  18. 1992. 

Take  notice  that  on  June  17. 1992, 
Doswell  Limited  Partnership  (Doswell 
LP)  tendered  for  filing  a  petition  for  a 
declaratory  order  disclaiming 
jurisdiction  under  Section  203  of  the 
Federal  Power  Act.  16  U.S.C.  824b 
(1988).  over,  or  approving,  the 
conversion  of  the  managing  general 
partnership  interest  in  Doswell  LP  held 
by  Doswell  I.  Inc.,  to  a  bmited 
partnership  interest,  and  the  conversion 
of  the  limited  partnership  interest  in 
Doswell  LP  acquired  by  North  Anna 
Power  Company  to  a  managing  general 
partnership  interest.  Doswell  LP  also 
requests  waiver  of  the  Commission's 
regulaUons  (18  CFR  part  33)  and 
expedited  consideration. 

Comment  date:  July  10. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Union  Electric  Co. 

[Docket  Na  ER92-64O-000I 
June  18. 1992. 

Take  notice  that  Union  Electric 
Company,  on  June  12, 1992,  tendered  for 
filing  an  Amendatory  Agreement 
between  the  United  States  of  America, 
as  represented  by  the  Administrator, 
Southwestern  Power  Administration 
(SPA)  and  Union  Electric  Company 
(UE). 

UE  states  that  the  purpose  of  the 
Amendatory  Agreement  is  to  extend  the 
term  of  the  Interconnection  and  Power 
Sales  Agreement  between  the  parties 
from  June  30. 1992  to  June  30. 1994. 

Comment  date:  July  2, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Vermont  Public  Service 
Corp. 

[Docket  No.  ER92-6ia-0001 

June  18, 1992. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (CVPS)  on 
May  29, 1992.  tendered  for  filing  a 
Notice  of  Termination  of  Electric  Service 
concerning  FERC  Rate  Schedule  No.  158. 

Comment  date:  June  2. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Louisville  Gas  and  Electric  Co. 

(Docket  No.  ER92-616-000] 
June  18. 1992, 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (LG&E).  by  letter 
dated  June  5, 1992,  tendered  for  filing  as 
an  initial  Rate  Schedule  a  Unit  Power 
Purchase  Agreement  dated  December 
30, 1991,  between  LG&E  and  Indiana 
Municipal  Power  Agency  (IMPA  and  the 
First  Supplemental  Agreement,  Dated 
December  30, 1991  (Revised  June  1. 1992) 
to  the  Interconnection  Agreement 
between  LG&E  and  IMPA  dated 
February  7, 1989. 

The  Unit  Power  Purchase  Agreement 
establishes  a  schedule  for  the  sale  by 
LG&E  to  IMPA  of  Unit  Capacity  and 
Unit  Energy  from  Trimble  County  Unit  1. 
.    The  First  Supplemental  Agreement 
establishes  rate  schedules  for  Backup 
Power,  Transmission  Service,  and 
Replacement  Energy  and  updates 
charges  in  several  other  rate  schedules 
contained  in  the  Interconnection 
Agreement. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  and  the  Kentucky  Public 
Service  Commission. 

Comment  date:  June  2, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER92-643-O0OJ 
June  18. 1992. 

Take  notice  that  on  June  15. 1992. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  change  in 
rate  schedule  for  Rate  Schedule  FERC 
No.  142,  the  "Interconnection  Agreement 
between  Northern  California  Power 
Agency  and  Pacific  Gas  and  Electric 
Company"  (LA). 

PG&E  proposes  to  amend  Exhibits 
m.l,  III.2.  III.4,  and  VH.l  of  the  L\  to 
include  NCPAs request  for (1)  128 MW 
of  California-Oregon  Transmission 
Project  Transmission  Service,  and  (2)  0.4 
MW  of  Firm  Transmission  Service  to  the 
Graeagle  Hydro  Project.  Total  1993 
revenues  to  PG&E  are  estimated  to  be 
$562,587.  Since  the  increase  is  under 
$1,000,000  and  NCPA  has  agreed  to  the 
proposed  rate,  PG&E  is  filiiig  in 
accordance  with  §  35.13(a)(2)  of  the 
Commission's  regulations  (18  CFR 
35.13(a)(2)). 

Copies  of  this  filing  were  served  upon 
NCPA  and  the  California  Public  Utilities 
Commission. 

Comment  date:  June  2, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Interstate  Power  Co. 

(Docket  No.  ER92-63O-00OJ 
June  18. 1992. 

Take  notice  that  on  June  10, 1992. 
Interstate  Power  Company  (IPW) 
tendered  for  filing  Amendment  No.  4  to 
the  Electric  Service  Agreement  between 
the  Municipal  Light  and  Water 
Department  Board  of  Trustees  of  the 
City  of  Bellevue  and  Company.  This 
amendment  revises  the  firm  power 
commitment. 

Comment  date:  July  2, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southern  Indiana  Gas  and  Electric 
Co. 

(Docket  No.  ER92-627-000J 
June  18. 1992. 

Take  notice  that  on  June  9, 1992. 
Southern  Indiana  Gas  and  Electric 
Company  (Southern  Indiana)  tendered 
for  filing  a  change  in  its  Rate  Schedule 
FERC  No.  44  under  which  it  sells,' 
peaking  power  to  Hoosier  Electric  Rural 
Electric  Cooperative,  Inc.  (Hoosier).  The 
change  is  in  the  demand  charge  and  will 
result  in  a  small  rate  increase  and 
revenue  change.  Southern  Indiana  has 
requested  a  waiver  of  the  minimum  60 
day  notice  requirement.  The  only 
affected  customer  is  the  purchaser. 
Southern  Indiana  and  Hoosier  are 
parties  to  a  written  Revised  Agreement 
for  Sale  of  Firm  Power  executed  on 
January  23, 1992.  for  the  service. 

The  reason  for  the  demand  charge 
change  in  the  rate  schedule  is  to  reflect 
a  new  peaker  turbine  recently  installed 
by  Southern  Indiana  which  will  add 
capacity  and  reliability  to  the  peaking 
power  service.  The  change  is  therefore 
mutually  beneficial. 

A  copy  of  the  filing  has  been  served 
upon  Hoosier. 

Comment  date:  June  2, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

15.  Idaho  Power  Co. 

(Docket  No.  ER92-92-000J 
June  18, 1992. 

Take  notice  that  on  June  12, 1992. 
Idaho  Power  Company  (IPC)  submitted 
an  amendment  to  its  filing  in  the  above 
referenced  docket.  The  filing  was 
amended  to  submit  additional 
information  in  response  to  a  request  by 
the  Federal  Energy  Regulatory 
Commission  Staff. 

Comment  date:  June  2. 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  "br 
to  protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  a*re  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  92-15043  Filed  6-25-92;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  Noa^P92-534-O00.  et  al.] 

Arkia  Energy  Resources,  et  al.;  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkla  Energy  Resources  a  division  of 
Arkla.  Inc. 

[Docket  No.  CP92-534-000J 
June  17. 1992. 

Take  notice  that  on  June  12, 1992. 
Arkla  Energy  Resources  (AER).  a 
division  of  Arkla,  Inc.,  Post  Office  Box 
21734,  Shreveport,  Louisiana  71151.  filed 
in  Docket  No.  CP92-534-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  increase  the  size  of  the 
meter  station  at  an  existing  tap  to  serve 
new  customers  and  to  serve  one  new 
customer  from  an  existing  tap  under 
AER's  blanket  certificate  issued  in 
Docket  Nos.  CP82-384-000  and  CP82- 
384-001  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  requests  authorization  to  enlarge 
the  capacity  of  an  existing  meter  station, 
originally  installed  to  serve  right-of-way 
grantors,  to  serve  industrial  end  users  in 
Arkansas  and  to  serve  one  new 
domestic  customer  from  an  existing  tap 
in  Arkansas.  AER  asserts  that  the  gas 
would  be  delivered  to  Arkansas 
Louisiana  Gas  Company  for  resale  to 
the  domestic  and  industrial  customers. 
AER  states  that  gas  would  be  used  for 
domestic  and  industrial  purposes  and 
estimates  total  peak  day  sales  to  be 
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1,521  Mcf  and  total  annual  sales  to  be 
554385  Mci 

A£R  states  that  the  gas  will  be 
delivered  from  its  general  system  supply 
which  it  asserts  is  adequate  to  provide 
the  service. 

Comment'date:  August  3, 1992.  in 
accordance  with  Standard  Paragraph  G 
.at  the  end  of  this  notice. 

2.  Eastern  Shore  Natural  Gas  Co. 

[Docket  No.  CP92-53&-000] 
June  17, 1992. 

Take  notice  that  on  June  15. 1992. 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore).  P.O.  Box  1769,  Dover, 
Delaware  19903-1769;  filed  in  Docket 
No.  CP92-536-O00  a  request  pursuant  to 
§  §  157.205, 157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 157.212 
and  157.216)  for  authorization  to 
construct  and  operate  facilities  to  add  a 
delivery  point  and  also  to  abandon  an 
existing  delivery  point  to  Delmarva 
Power  and  Light  Company  (Delmarva). 
under  its  blanket  certificate  issued  in 
Docket  No.  CP83-40-000,  pursuant  to 
sections  7(c)  and  7(b)  of  the  Natural  Gas 
Act,  respectively,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubhc 
inspection. 

Eastern  Shore  proposes  to  construct 
and  operate  a  tap  and  associated  mater 
and  regulating  station  in  New  Castle 
County,  Delaware  to  establish  the  Salem 
Church  Road  delivery  point  would 
enable  Delmarva  to  service 
approximately  17,500  Mcf  of  natural  gas 
per  year  to  residences  in  the  area  by  the 
1995-96  winter.  Eastern  Shore  estimates 
peak  day  deliveries  of  175  Mcf  by  the 
1995-96  winter.  Eastern  Shore  states 
that  the  service  rendered  through  the 
proposed  facility  would  be  within 
Eastern  Shore's  currently  certificated 
entitlement  to  Delmarva  and  would  not 
affect  Eastern  Shore's  peak  day  or 
annual  deliveries  to  its  other  customers. 
It  is  indicated  that  the  construction  cost 
of  the  new  delivery  point  would  be 
reimbursed  by  Delmarva. 

Eastern  Shore  also  proposes  to 
abandon  the  existing  Brookmont  Farms 
dehvery  point  to  Delmarva  also  located 
in  New  Castle  County.  Delaware  and 
located  1.2  miles  south  of  the  proposed 
Salem  Church  road  delivery  point.  It  is 


stated  that  Delmarva  no  longer  requires 
service  at  the  Brookmont  Farms  delivery 
point  due  to  the  expansion  of 
Delmarva's  distribution  system  to  serve 
the  existing  and  future  needs  of  the 
customers  in  the  areas.  It  is  indicated 
that  Eastern  Shore's  tariff  does  not 
prohibit  the  abandonment  of  delivery 
points  on  behalf  of  its  customers. 

Eastern  Shore  states  that  it  would 
incur  no  costs  in  the  abandonment  of  the 
Brookmont  Farms  delivery  point 
because  Delmarva,  which  financed  the 
construction  of  the  facility,  would  also 
finance  the  abandonment.  It  is  also 
stated  that  the  station  piping  and 
regulation  station  from  the  Brookmont 
Farms  delivery  point  would  be  relocated 
and  used  in  the  construction  of  the  new 
delivery  point. 

Comment  date:  August  3. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Louis  D.  Cashell, 
Secretary. 
[FR  Doc.  92-15042  Filed  6-25-92;  8:45  am] 

BILLING  CODE  6717-01-W 


[Docket  No.  ES92-39-O00] 
Pacif  ICorp;  Application 

June  22. 1992. 

Take  notice  that  on  June  9, 1992, 
PacifiCorp  filed  an  apphcation  with  the 
Federal  Energy  Regulatory  Commission 
under  section  204  of  the  Federal  Power 
Act  requesting  authorization  to  issue  not 


more  than  $500  million  of  its  commercial 
paper  in  the  United  States  or  overseas 
from  time  to  time  through  June  30, 1996. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  26, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaoheU, 
Secretary. 
[FR  Doc.  92-15044  Filed  6-25-82:  8:45  am) 

BILUMG  C006  6717-01-tl 

Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  May  29 
Througti  June  5, 1992 

During  the  Week  of  May  29  through 
June  5, 1992,  the  appeals  and 
applications  for  other  relief  listed  in  the 
appendix  to  this  notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  June  22. 1992. 
Geof^e  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


y 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  04  May  29  through  June  5. 1 992] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  o(  sutmission 

June  1,  1992.... 

June  2,  1992 

June  4,  1992 

Junes,  1992 



Eastern  Motor  Transport.  Inc.,  Paris,  Tennessee „._. 

Gu«/Crowtool  Gult,  Woodtxidge,  Virginia 

Jon  Berg.  Chartcttesville,  Virginia _ 

Macmillan  Oil  Company,  Washington,  DC 

RR272-94 

RR300-172 

LFA-0214 
LEF-0046 

Request  (or  modrfication/ rescission  in  the  cnKle  oil  refund  proceed- 
ing. If  granted:  The  May  19,  1992  Dismissal  Letter  (Case  No. 
RF272-75946)  issued  to  Eastern  Motor  Transport.  Inc  would  t>e 
nxxJified  regarding  the  firms  application  for  refund  submitted  In 
ttie  Crude  Oil  refund  proceeding. 

Request  for  nnodification/ rescission  in  the  Gulf  refund  proceedmg.  H 
granted:  The  April  24,  1992  Dismissal  Letter  (Case  No.  RF300- 
13942)  issued  to  Crowfoot  Gulf  would  t>e  modified  regarding  the 
firm's  application  for  refund  sut)mmed  in  the  Gulf  refund  proceed- 
ing. 

Appeal  of  an  information  request  denial.  If  granted:  Jon  Berg  would 
receive  access  to  afl  documents  and  information  withheld  by  other 
department?  of  the  Agency  and  also  a  Vaughn  Index  of  aH 
documents  under  review. 

Implementation  of  special  refund  procedures.  If  granted:,  The  Office 
of  Heanr>gs  and  Appeals  would  implement  Special  Refund  Proce- 
dures pursuant  to  10  C.F.R.  Part  205.  Sut)pan  V,  m  connection 
with  the  March  7,  1988  Consent  Order  entered  mto  with  Macm«an 
Oil  Company. 

Date  received 


6/1/92 .._ 

6/1/92 


6/1/92 

6/1/92....- 

6/1/92.- _. 

6/1/92 

6/3/92 -... 

6/3/92 

6/4/92 .._ 

6/4/92 

6/4/92 

10/28/91 

6/5/92 _.. 


Name  of  refurtd 

proceeding/ name 

of  refurxl 

application 


Glendale  Ctarti 

BurfsQarfc 

Service. 
Frank  M.  Ward 

Arco. 

B«rs  Arco - 

Al's  Arco  of  New 

Bedford! 
OrcteG. 

Petroleum. 
Gencarelli  Oil 

Co.,  Inc. 
Ctty  of  Ann  Artxx 

Micfwgaa 
Rehiil's  Arco 

Service  §2. 

SlatonOiICo 

Joe's  Arco  #2 

Holmes  Oil 

Corporatkxt. 
Marge's  Owerts 

Service. 


CaaeNo. 


RF342-216. 
RF342-217. 

RF304-13148. 

RF305-13147. 
RF304-13148. 

RF304-13149. 

RF315-10212. 

RF304-13150. 

RF304-13151. 

RF304-1315i 
RF304-13153. 
RF315-t0213. 

RF342-218. 


Name  of  refund 

Date  received 

proceeding/  name 
of  refund 
application 

Case  No. 

5/29/92  thru 

Crude  OU 

RF272-92473 

6/5/92. 

Applicattons 

thru  RF272- 

received. 

92545. 

5/29/92  thru 

Texaco  Refund 

RF321 -18656 

6/5/9a 

Applications 

thru  RF321- 

received. 

18676. 

5/29/92  thru 

Gulf  Oil  Refund 

RF30O-20O49 

6/5/92. 

Applications 

thoiRFSOO- 

received. 

20066. 

(FR  Doc.  92-15093  Filed  6-25-92:  8:45  am] 

BILLING  CODE  64S0-01-M 


Cases  Filed  During  the  Week  of  June  5 
Through  June  12, 1992 

Dtiring  the  week  of  June  5  through 
June  12. 1992.  the  appeals  and 
applications  for  exception  or  other  relief 


listed  in  the  appendix  to  this  notice  were 
filed  with  the  (Dffice  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appUcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  piuposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  June  22. 1992. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  The  Office  of  Hearings  and  Appeals 

[Week  of  June  5  through  June  12, 1992] 


Date 


Name  and  tocatkin  of  applicant 


Case  No. 


Type  of  submesion 


June  8,  1992..., 


Do- 


AKinwHim  Company  of  Amefica,  Washington.  (X!.. 


Daniel  Grossman,  Watertown,  MA . 


Do— 


GuH/AX.  Ctoveiand  GuN,  Summit  MS 


RR272-95 


LFA-0215 


RR300-174 


Request  for  n>pdification/Rescission  in  the  Crude  04  refur>d  proceed- 
Irig.  If  granted:  The  January  29,  1992  DeosKXi  and  Order  (Case 
No.  RF272-64e93)  issued  to  Aluminum  Company  of  Amenca 
wouM  be  modified  regarding  ttie  firm's  Application  lor  Refund 
submitted  in  tfie  Crude  Oil  refurxj  proceeding 

Appeal  of  an  information  request  denial  If  granted:  The  May  28, 
1992  Freedom  of  Information  Flequest  Oemal  issued  by  the  Direc- 
tor, Executive  Secretariat  woukf  be  resanded,  and  Daniel  Gross- 
man woukj  receive  access  to  complete  documents  of  Weekly 
Activity  and  Monthly  Status  Reports  from  Hantord  to  AEC  Head- 
quarters between  1947  and  1955. 

Request  lor  modification/ resc»SKXi  n  the  GuH  refund  proceeding.  If 
granted:  The  Apnl  6.  1992  dismissal  lener  (Case  f^o.  RF300- 
13250)  issued  to  AL  Cleveland  Gulf  would  be  modified  regarding 
Itie  firm's  Application  for  Refurxl  submitted  in  ttie  Gulf  refund 
proceeding. 
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bST  OF  Cases  Received  by  The  Office  of  Hearings  and  Appeals— Continued 

[Week  cA  June  5  through  June  12.  1992) 


Date 


Do.. 


June  9.  1992. 


June  11,  1992. 


Name  and  k>cation  of  applicant 


Gulf/East  Market  Gu«.  Woocfcodge.  VA . 


Robert  Condra.  Apache  Junction,  AZ.. 


Gulf /Hesse  Oil  Cornpany,  Washington,  DC . 


Casein. 


RR300-173 


LFA-0216 


RR300-175 


Type  of  submission 


Request  for  modification /rescission  in  the  Gulf  refund  proceeding  If 
granted:  The  April  6.  1992  dismissal  letter  (Case  1^.  RF300- 
13293)  issued  to  East  Market  Gulf  wouW  be  modified  regarding 
the  firm's  Application  for  Refund  submitted  in  the  Gulf  refund 
proceeding. 

Appeal  of  an  information  request  denial.  If  granted  The  June  8, 
1992  Freedom  of  Information  Request  Denial  issued  by  the  Offica 
of  Bonneville  Power  Administration  wooW  be  rescinded,  and 
Robert  Condra  woukj  receive  access  to  DOE  information. 

Request  for  modification/resassion  in  the  Gulf  refund  proceeding.  If 
granted:  The  March  21,  1989  Decision  and  Order  (Case  No. 
RF300-629)  issued  to  Hesse  Oil  Company  wouW  be  modified 
regarding  the  firm's  Application  for  Refund  submitted  in  the  Gulf 
refund  proceeding. 


REFUND  APPUCATIONS  RECEIVED 
[Week  of  June  5  to  June  12,  1992] 


Date 

Name  of  firm 

Case  No. 

6/5/92  thru 

Crude  oil 

RF272-92546 

6/12/92. 

applications 

thru  RF272- 

received. 

92630 

6/5/92  thai 

Texaco  refund 

RF321 -18677 

6/12/92. 

applications 

thru  RF321- 

received. 

18690. 

6/5/92  thnj 

Gull  Oil  refund 

RF300-20067 

6/12/92. 

applications 

thaiRF300- 

received. 

20242. 

6/5/92  thru 

Atlantic  Richfield 

RF304-13154 

6/12/92. 

applications 

thnjRF304- 

received. 

13174. 

6/8/92 

Kerr-McGee  Corp. ... 

RF339-8. 

6/8/92  

Tnangle  Refinenes  . 

RF339-9 

6/8/92  

Bob's  Clark  Super 
100. 

RF342-219. 

6/8/92 

Service  Oil 
Company. 

RF324-220. 

6/8/92      

Gil's  Clark  Super 

RF342-221. 

100. 

6/8/92 

Edward  Schelfo 

Bowling's  Clark 

RF342-222. 

6/8/92 

RF342-223. 

Service. 

6/9/92  

Richardson 
Products  Co . 

RF342-171. 

Ltd. 

6/11/92 

Dow  Hydrocarbons 

RF342-172. 

and  Resources. 

06/10/92 

Jerry  Clark  Super  . 
100. 

RF342-224. 

06/10/92 

Owens  Oil  Service . 

RF342-225. 

06/11/92 

Joe's  Super  100 

RF342-226 

06/11/92 

Shefond  Oil,  Inc 

RF342-227. 

(FR  Doc.  92-15094  Filed  6-25-92:  8:45  am] 

BIUJNG  CODE  64SO-01-M 

Objection  to  Proposed  Remedial  Order 
Filed  During  the  Weelt  of  May  25 
Through  May  29. 1992 

During  the  week  of  May  25  through 
May  29. 1992,  the  notices  of  objection  to 
the  proposed  remedial  order  listed  in  the 
appendix  to  this  notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 


proposed  remedial  orders  described  in 
the  appendix  to  this  notice  must  file  a 
request  to  participate  pursuant  to  10 
U.S.C.  205.194  within  20  days  after 
publication  of  this  notice.  The  Office  of 
Hearings  and  Appeals  will  then 
determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 
All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy.  Washington.  DC 
20585.  ' 

Dated:  June  22, 1992. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Chevron  U.S.A.,  Inc..  San  Francisco.  CA, 
LRO-0004.  Crude  Oil 
On  May  27. 1992  and  on  May  23. 1992. 
respectively,  Chevron  U.S.A..  Inc. 
(Chevron).  San  Francisco.  CA.  and  a 
consortium  of  fourteen  States  filed 
Notices  of  Objection  to  a  Proposed 
Remedial  Order  (PRO)  which  the 
Economic  Regulatory  Administration 
(ERA)  of  the  U.S.  Department  of  Energy 
issued  to  the  firm  on  March  26. 1992.  In 
the  PRO,  the  ERA  charges  that  as  a 
participant  in  the  DOE  Tertiary 
Incentive  Program.  Chevron  received 
excess  tertiary  incentive  revenue 
attributable  to  its  first  sales  of 
domestically  produced  crude  oil  during 
the  period  January  1980  through  January 
27. 1981.  in  violation  of  10  U.S.C.  212.78. 
212.73.  212.74  and  205.202.  According  to 
the  PRO.  the  total  violation  amount  is 
$124,989,588. 
(PR  Doc  92-15095  Filed  6-2S-92;  8:45  amj     • 

BILUNO  CODE  M50-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-4147-51 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  June  15, 1992  Through  June  19, 1992 
Pursuant  to  CFR  1506.9. 

EIS  No.  920229.  DRAFT  EIS.  FHW. 
MT.  Shiloh  Road  Interchange  Project. 
Construction.  1-90  in  the  vicinity  of  the 
existing  Shiloh  Road  Overpass  (1-90 
milepost  443)  and  Improvements  to  the 
South  Frontage  Road.  Funding  and 
section  404  Permit,  between  the  Cities  of 
Laurel  and  Billings,  Yellowstone  County. 
MT.  Due:  August  15. 1992.  Contact: 
David  S.  Johnson  (406)  444-6242. 

EIS  No.  920230.  FINAL  EIS.  SFW.  WY. 
Cokeville  Meadows  National  Wildlife 
Refuge,  Management  Plan,  Land 
Acquisition.  Implementation,  Bear  River 
Valley.  Lincoln  County.  WY.  Due:  July 
27. 1992,  Contact:  David  E.  James  (303) 
236-ail4. 

EIS  No.  920231,  FINAL 
SUPPLEMENT.  AFS.  Rocky  Mountain 
Regional  Guide/Plan,  Silicultural 
Standards  and  Guidelines  for  Land  and 
Resource  Management  Planning,  CO. 
SD.  WY.  NB  and  KS.  Due:  July  27. 1992, 
Contact:  Pamela  Case  (303)  236-9646. 

EIS  No.  920232.  FINAL  EIS.  IBR.  CA. 
Lake  Berryessa  Reservoir  Area 
Management  Plan,  Land  and  Water 
Management,  Implementation,  Napa 
County,  CA.  Due:  August  07. 1992. 
Contact:  Ronald  Brockman  (916)  978- 
5313. 

EIS  No.  920233.  DRAFT  EIS.  NPS.  MT. 
Grant-Kohrs  Ranch  National  Historic 
Site.  General  Management  Plan  and 
Development  Concept  Plan. 
Implementation.  Northern  Rockies, 
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Powell  County,  MT,  Due:  August  12, 
1902,  Contact  Eddie  L  Lopez  (406)  846- 
2070. 

EIS  No.  920234.  FINAL  EIS.  COE.  NC, 
Hobucken  Bridge  Replacement,  Atlantic 
Intracoastal  Waterway  Bridge  (AIWW), 
Implementation,  Pamlico  County,  NC, 
Due:  July  27, 1992,  Contact:  Coleman 
Long  (919)  261-4751. 

£"75  No.  920235,  FINAL  EIS.  VAD,  TX, 
Dallas-Fort  Worth  Area  National 
Cemetery  Construction  and  Operation, 
Site  Selection,  Cedar  Hill,  Mansfield  or 
Mountain  Creek,  and  Possible  COE 
Section  404  Permit  Dallas  and  Tarrant 
Counties,  TX.  Due:  July  27, 1992, 
Contact:  James  Holtschulte  (202)  233- 
7082. 

EIS  No.  920236,  FINAL  EIS,  VAD,  FL, 
East  Central  Florida  Medical  Center 
(ECFMC)  Construction  Alternative  Site 
Selection,  Brevard,  Orange,  Seminole 
and  Volusia  Countries,  FL,  Due:  July  27, 
1992,  Contact:  Mr.  Scott  Gebhardtsbauer 
(202)  233-3316. 

EIS  No.  920237.  FINAL  EIS,  FHW,  IL, 
FAP-322/US  51  Improvement,  from  US 
51  south  of  Pana  to  FAP  322  near  Elwin, 
Funding,  section  404  Permit  and  Possible 
NPDES  Permit,  Christian,  Shelby,  and 
Macon  Counties,  IL,  Due:  July  27, 1992, 
Contact:  Frederick  H.  Downs  (217)  492- 
4600. 

EIS  No.  920238.  DRAFT  EIS.  ELM,  UT, 
Castlegate  Coalbed  Methane  Gas 
Production  Project,  Construction, 
Operation,  Maintenance  and 
Abandonment,  Approval,  Drilling 
Control,  Temporary  Use,  Federal 
Antiquities,  COE  Section  404  and  DOT 
Federal  Pipeline  Safety  and  Operations 
Permits  and  Right-of-Way  Grants, 
Carbon  County,  UT,  Due:  August  19, 
1992,  Contact:  Daryl  Trotter  (802)  259- 
2100. 

EIS  No.  920239,  DRAFT  EIS,  COE,  NC, 
Great  Coharie  Creek  Flood  Damage 
Reduction  Plan,  Implementation, 
Sampson  County,  NG  Due:  August  10, 
1992,  Contact:  Mr.  Charies  R.  Wilson 
(919)  251—4746. 

EIS  No.  920240,  DRAFT  EIS.  UAF.  GA. 
Moody  Air  Force  Base  Beddown  of  a 
Composite  Wing  for  F-16,  A/OA-10  and 
C-130  Aircraft,  Implementation, 
Lowndes  and  Lanier  Counties,  GA,  Due: 
August  24, 1992,  Contact:  Stephanie 
Stevenson  (804)  764-7844. 

EIS  No.  920241.  FINAL  EIS.  AFS,  UT, 
Roundy  Reservoir  Area  Timber  Sale  and 
Road  Construction,  Implementation, 
Dixie  National  Forest,  Aquarius  Plateau, 
Escalante  Ranger  District,  Garfield 
County,  UT,  Due:  July  27, 1992,  Contact: 
Kevin  R.  Schulkoski  (801)  826-5400. 

EIS  No.  920242.  DRAFT  EIS.  FHW, 
NC,  US  421  Highway  Improvements, 
East  of  Secondary  Road  2433  to  West  of 
1-77,  Funding  and  Possible  COE  Section 


404  Permit,  Wilkes  and  Yadkin  Counties, 
NC,  Due:  August  14. 1992,  Contact: 
Nicholas  L  Graf  (919)  856-4346. 

EIS  No.  920243.  DRAFT  EIS.  BLM, 
WY,  Methel  Hanna  Basin  Coalbed 
Methane  Gas  Production  Project, 
Construction,  Operation,  Maintenance 
and  Abandonment,  Approval,  Drilling 
Control,  COE  Section  404  and  EPA 
RCRA  Permits  and  Righf-of-Way  Grants, 
Carbon  Couny,  WY,  Due:  August  22, 
1992,  Contact:  Bob  Tignar  (307)  324-4841. 

EIS  No.  920244.  DRAFT  EIS.  TV  A.  TN, 
AL  Teimessee  River  Chip  Mill  Barge 
Terminals,  Construction  and  Operation, 
Issuance  of  Barge  Terminal  Permit, 
Section  10  and  404  Permits,  Several 
Counties,  AL  and  TN,  Due:  August  21, 
1992,  Contact:  M.  Paul  Schmierbach 
(615)  632-6578. 

Amend  Notices 

EIS  No.  920175.  DRAFT  EIS.  GSA,  TX, 
Del  Rio  Border  Station  Facilities 
Expansion,  Funding,  Val  Verde  County, 
TX,  Due:  June  29, 1992,  Contact:  Bobby 
Shelton  (817)  334-2095. 

Published  FR  5-22-92— Correction  to 
Comment  Period. 

EIS  No.  920223.  FINAL  EIS.  COE,  CA. 
Sacramento  River  Flood  Control  System 
and  Flood  Protection,  Phases  II-V, 
Implementation,  Red  BIu^  to 
Collinsville,  CA,  Due:  August  03, 1992, 
Contact:  Cynthia  Adometto  (916)  557- 
6738. 

Published  FR— 06-19-92— Retracted 
due  to  noncompliance  to  Section  1506.9 
of  Council  on  Environmental  Quality 
Regulations. 

Dated:  June  23. 1992. 
William  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  92-15088  Filed  6-25-92;  8:45  am) 

BtLUNG  CODE  65aO-SO-M 


[ER-FRL-4147-6) 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  08, 1992  Through  June  12, 
1992  pursuant  to  the  Environmental 
Review  Process  (ERP),  uinder  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Enviroimiental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1992  (57  FR  12499). 


Draft  EISs 

ERP  No.  D-DOE-K80030-CA  Rating 
ECl,  Lawrence  Livermore  National 
(LLNL)  and  Sandia  National  (SNL) 
Laboratories,  Continued  Operation  and 
Construction,  Funding,  Livermore 
Valley,  City  of  San  Francisco,  Alameda 
and  San  Joaquin  Counties,  CA. 

Summary 

EPA  expressed  environmental 
concerns  with  the  proposed  action  and 
urged  the  Department  of  Energy  to 
implement  the  widest  array  of  feasible 
pollution  prevention  measures,  to 
discuss  the  applicability  of  DOE's  recent 
adherence  to  EPA's  33/50  toxics 
generation  program,  and  to  adopt  air 
and  water  quality  mitigation  measures. 

ERP  No.  D-FHW-B4O072-CT  Rating 
E02,  Prospect  Street  Bypass 
Improvement,  Mixmaster  exit  No.  55 
from  1-84  onto  Governor  Street  to  US  5 
in  the  vicinity  of  Goodwin  Brook, 
NPDES,  Section  10  and  404  Permits  and 
Funding,  Town  of  East  Hartford, 
Hartford  County,  CT. 

Summary 

EPA  identified  a  number  of  wetland 
concerns  and  recommended  elimination 
of  one  alternative  which  it  believed  did 
not  satisfy  requirements  under  the  Clean 
Water  Act.  EPA  also  identified  the  need 
for  further  information  on  air  quality, 
noise  and  cumulative  impacts. 

ERP  No.  D-GSA-D8102O-MD  Rating 
EC2,  Internal  Revenue  Service  National 
Office  Consolidation  and  Construction, 
Site  Selection,  First  Capital  Realty  Site, 
Meridan  Site,  Riverside  Site  or 
Metroview  Site,  Prince  George's,  MD. 

Summary 

EPA  had  no  objections  to  the 
preferred  Metroview  site  but  raised 
concerns  with  the  alternative  site. 

Fmal  EISs 

ERP  No.  F-AFS-J65168-MT.  Upper 
Ruby  Cattle  and  Horse  Allotment 
Management  Plan,  Centennial  Divide 
Road  No.  100  Reconstruction  and 
Management  Area  Designation  for 
portions  of  the  Ruby  River, 
Implementation,  Beaverhead  National 
Forest,  Sheridan. 

Summary 

EPA  believed  that  the  preferred 
alternative  would  not  facilitate  rapid 
restoration/recovery  of  the  over-grazed 
areas  in  the  Upper  Ruby  drainage.  EPA 
recommended  that  the  Forest  Service 
reconsider  development  of  a  new 
proposal  to  reduce  or  remove  use  of  the 
driveway  and  select  a  grazing  system  to 
accomplish  a  more  rapid  improvement 
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to  riparian  areas/streams  in  this 
drainage.  The  implemented  alternative 
should  include  explicit  monitoring 
procedures  to  adjust  livestock 
management  to  ensure  stream  recovery. 
ETP  No.  F-MMS-A02234-OO.  Mid  1992 
thru  Mid  1997  Outer  Continental  Shelf 
(OCS)  Comprehensive  Gas  and  Oil 
Resources  Management  Program. 
Schedule  of  Sales  Adoption,  Leasing. 
Offshore  Coastal  Counties  of  AL,  AK, 
CA,  DE.  FL.  GA.  LA,  MD.  NJ,  NY,  NC, 
OR,  RL  SC.  TX,  VA  and  WA. 

Summary 

EPA  found  that  the  final  statement  did 
not  provide  sufficient  information 
concerning  issues  identified  by  EPA 
wrhen  reviewing  the  draft  statement. 
These  concerns  include  cumulative  and 
synergistic  impacts,  oil  spill  effects, 
water  quality  issues,  and  impacts  on 
habitats  and  species. 

ERP  No.  FS-AFS-L65150-ID. 
Accelerated  Engelmann  Spruce  Harvest 
and  Reforestation  in  Brush  Creek. 
Hendricks  Creek  and  Copet  Creek 
Salvage  Timber  Sales.  Additional 
Information.  Implementation.  Payette 
National  Forest.  McCall  Ranger  District. 
Idaho  and  Valley  Counties,  ID. 

Summary 

EPA  had  no  objections  to  the  EIS.  No 
formal  letter  was  sent  to  the  agency. 

Dated:  June  23, 1992. 
William  D.  Dickerson. 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  92-15089  Filed  6-25-92;  8:45  am] 

BILLING  CODE  6580-S0-*l 


(OPP-60036;  FRL-4074-61 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  issuance  of  notices  of 
intent  to  suspend.  _^ 

SUMMARY:  This  notice,  pursuant  to 
section  6  (f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  [FIFRA), 
7  U.S.C.  136  et  seq..  announces  that  EPA 
has  issued  Notice(s)  of  Intent  to 
Suspend  pursuant  to  section  3(c)(2)iBj  of 
FIFRA.  The  notice(s)  were  issued 
following  issuance  of  Data  Call-In 
Notice(s)  by  the  Agency  and  the  failure 
of  registrant(s)  subject  to  the  Data  Call- 
in  Notice(s)  to  take  appropriate  steps  to 
secure  the  data  required  to  besubmitted 
to  the  Agency.  This  notice  includes  the 
text  of  a  Notice  of  Intent  to  Suspend, 
absent  specific  chemical,  product,  or 
factual  information.  Table  A  of  this 
notice  further  identifies  the  registrant(3) 


to  whom  the  Notice{s)  of  Intent  to 
Suspend  were  issued,  the  date  each 
Notice  of  Intent  to  Suspend  was  issued, 
the  active  ingredient(s)  involved,  and 
the  EPA  registration  number(s)  and 
name(s)  of  the  registered  product(s) 
which  are  affected  by  the  Notice(s)  of 
Intent  to  Suspend.  Moreover,  Table  B  of 
this  notice  identifies  the  basis  upon 
which  the  Notice(s)  of  Intent  to  Suspend 
were  issued.  Finally,  matters  pertaining 
to  the  timing  of  requests  for  hearing  are 
specified  in  the  Notice(s)  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2),  the 
Notice(s)  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Brozena,  Office  of 
Compliance  Monitoring  (EN-342). 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington.  DC 
20460,  (703)  308-6267. 
SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protection 
Agency 

Office  of  Prevention.  Pesticides  and  Toxic 
Substances  ' 

Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  3(c)(2)(B)  Data  Call-in  Notice  for 
Dated  . 


Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registration(s)  listed  in 
-  Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  regi3tration(s)  of  your 
product(s)  is  section  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (HFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(I)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  3(c)(2)(B) 
Data  Call-In  Notice.  The  specific  basis 


for  issuance  of  this  Notice  is  stated  in 
the  Explanatory  Appendix  (Attachment 
III)  to  this  Notice.  Affected  product(s) 
and  the  requirement(s)  which  you  failed 
to  satisfy  are  listed  and  described  in  the 
following  three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addiressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  7&-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  product(s). 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the 
registration(s)  for  which  a  hearing  is 
requested,  and  (3)  set  forth  all  necessary 
supporting  facts  pertaining  to  any  of  the 


objections  which  you  have  identified  in 
your  request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk.  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW.,  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legallys effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  registration{s)  by  operation  of 
law  and.  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
-presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 
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2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  3(c)(2)(B)  Data  Call-in 
Notice.  In  order  to  avoid  suspension 
under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
II,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  II 
and  in  the  Explanatory  Appendix 
(Attachment  III)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 

342).  Laboratory  Data  Integrity 

Assurance  Division,  U.S. 

Environmental  Protection  Agency,  401 

M  St.,  SW.,  Washington,  DC  20460. 

For  you  to  avoid  automatic 
.suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirement(s)  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  regisL'-ant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,-  may  not  legally  distribute, 
sell,  use.  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 

Table  A.— Product  List 


preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell.  use.  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(8)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registration(s)  of  your  product(s) 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  3(c)(2)(B) 
Data  Call-In  Notice  or  Section  4  Data 
Requirement  Notice,  this  Notice,  when  it 
becomes  a  final  and  effective  order  of 
suspension,  will  be  in  addition  to  any 
existing  suspension,  i.e.,  all 
requirements  which  are  the  bases  of  the 
suspension  must  be  satisfied  before  the 
registration  will  be  reinstated. 

You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  product(s)  and  that  you  may 
be  held  liable  for  Violations  committed 
by  your  distributors. 

If  you  have  any  questions  about  the 
requirements  and  procedures  set  forth  in 
this  suspension  notice  or  in  the  subject 
3(c)(2)(B)  Data  Call-in  Notice,  please 
contact  Stephen  L.  Brozena  at  (703)  308- 
8267. 
Sincerely  yours, 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Attachment  I  -  Product  List 

Attachment  II  -  Requirement  List 

Attachment  III  -  Explanatory  Appendix 

II.  Regislrant(3)  Receiving  and  Affected 
by  Notice(s)  of  Intent  to  Suspend;  Date 
of  Issuance;  Active  Ingredient  and 
Froduct(s)  Affected 

A  letter  of  notification  has  been  sent 
for  the  following  product(s): 


Registrant  Affected 


Aceto  Chemical  Company  Inc. 
Wilbro,  Inc. 


EPA  Registration 
Number 


00274900152 

05561500002 
05561500003 


Active  Ingredient 


Dodine 

Oyzaiin 
Oryzatn 


hJame  ot  Product 


Dodine  65-W  Fungicide 

Green  Turl  Weeder  60  Plus 
Green  Turf  Weeder  75  Plus 


Date  Issued 


6/11/92 

6/11/92 
6/11/92 
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III.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  registrant(8)  failed  to 
submit  the  following  required  data  or 
information: 

Table  B.— Requirement  List 


Active 
Ingredient 

Registrant 
Aflected 

Reouire- 
ment 
Name 

Original 
Due-Date 

Oyzaiin 

Wiltxo, 
Inc 

90-Oay 
Re- 

5/5/91 

Dodine 

Aceto 
Chemi- 

sponse 
90-Day 
Re- 

3/16/92 

cal 
Ccxfipa- 

ny  Inc. 

sponse 

IV.  Attachment  III  Suspension  Report- 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

A.  DoJine 

On  December  9. 1991.  EPA  issued  a 
Data  Call-in  Notice  (DCI)  under 
authority  of  FIFRA  section  3(c){2MB) 
whicih  required  registrants  of  products 
containing  dodine  used  as  an  active 
ingredient  to  develop  and  submit  data. 
These  data  were  determined  to  be 
necessary  to  maintain  the  continued 
registration  of  affected  products.  Failure 
to  comply  with  the  requirements  of  a 
Data  Call-in  Notice  is  a  basis  for 
suspension  under  section  3(c)(2)(B)  of 
HFRA. 

The  Dodine  Data  Call-in  Notice 
required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  the  data 
requirements.  Jhat  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  DCI.  Because  the  Agency  has  not 
received  a  response  from  you  as  a 
dodine  registrant  to  undertake  the 
required  testing  or  any  other  appropriate 
response,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

B.  Oryzalin 

On  March  1. 1991,  EPA  issued  a  Data 
Call-In  Notice  (DCI)  under  authority  of 
FIFRA  section  3(c)(2)(B)  which  required 
registrants  of  products  containing 
or>'zalin  used  as  an  active  ingredient  to 
develop  and  submit  data.  These  data 
were  determined  to  be  necessary  to 
maintain  the  continued  registration  of 
affected  products.  Failure  to  comply 
with  the  requirements  of  a  Data  Call-In 
Notice  is  a  basis  for  suspension  under 
section  3(c)(2)(B)  of  FIFRA. 


The  Oryzalin  Data  Call-in  Notice 
required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  the  data 
requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  DCI.  Because  the  Agency  has  not 
received  a  response  from  you  as  an 
oryzalin  registrant  to  undertake  the 
required  testing  or  any  other  appropriate 
response,  the  Agency  is  initiating 
through  this  Notice  of  Intent  to  Suspend 
the  actions  which  FIFRA  requires  it  to 
take  under  these  circumstances. 

V.  Conclusions 

EPA  has  issued  Notice(s)  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  the 
Notice(s)  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  June  18, 1992. 
Michael  M.  SlahL 

Director.  Office  of  Compliance  Monitoring. 
|FR  Doc.  92-14975  Filed  ft-25-92;  8:45  am] 

BILLING  COOE  eS60-50-F 


[OPP-60035;  FRL-4074-5] 

Intent  to  Suspend  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 


summary:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
7  U.S.C.  136  et  seq.,  announces  that  EPA 
has  issued  Notices  of  Intent  to  Suspend 
pursuant  to  sections  3(c)(2)(B)  and  4  of 
FIFPJV.  The  Notices  were  issued 
following  issuance  of  Section  4 
Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(8)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 


timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(f)(2).  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Brozena.  Office  of 
Compliance  Monitoring  (EN-342). 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460,  (703)  308-8267. 
SUPPLEMENTARY  INFORMATION: 
L  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

United  States  Environmental  Protectioii 
Agency 

Office  of  Prevention.  Pesticides  and  Toxic 
Substances 

Washington.  DC  204«) 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(s)  Containing 

for  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice  for 
Dated . 

Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
from  your  receipt  of  this  letter  unless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insecticide,-Fungicide,  and 
Rodenticide  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)(J)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Registration  Eligibility  Document  Data 
Call-In  Notice  imposed  pursuant  to 
section  4(g)(2)(b)  and  section  (3)(2)(B)  of 
RFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  III)  to  this 
Notice.  Affected  products  and  the 
requirements  which  you  failed  to  satisfy 


are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report  - 
Product  List 

Attachment  II  Suspension  Report  - 
Requirement  List 

Attachment  III  Suspension  Report  - 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If  you 
request  a  hearing,  it  will  be  conducted  in 
accordance  with  the  requirements  of  • 
section  6(d)  of  FIFRA  and  the  Agency's 
procedural  regulations  in  40  CFR  part 
164. 

Section  3(c)(2)(B).  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argument  concerning  other  issues, 
including  but  not  limited  to  the  Agency's 
original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
.  bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FWRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  hearing  request. 
This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
bearing  is  properly  requested,  the 
Agency  will  Issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
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would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk.  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St..  SW..  Washington,  DC  20460. 
and  an  additional  copy  should  be  sent  to 
the  signatory  listed  below.  The  request 
must  be  received  by  the  Hearing  Clerk 
by  the  30th  day  from  your  receipt  of  this 
Notice  in  order  to  be  legally  effective. 
The  30-day  time  limit  is  established  by 
FIFRA  and  cannot  be  extended  for  any 
reason.  Failure  to  meet  the  30-day  time 
limit  will  result  in  automatic  suspension 
of  your  regi8tration(s)  by  operation  of 
law  and,  under  such  circumstances,  the 
suspension  of  the  registration  for  your 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  forbid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend:  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  communication  with 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  applicable  regulations. 

2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-In  Notice 
requirements.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
U,  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  U 
and  in  the  Explanatory  Appendix 
(Attachment  III]  to  the  following  address 
(preferably  by  certified  mail): 


Office  of  Compliance  Monitoring  (EN- 

342),  Laboratory  Data  Integrity 

Assurance  Division.  U.S. 

Environmental  Protection  Agency,  401 

M  St..  SW..  Washington,  DC  20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you  in 
writing.  You  should  submit  the 
necessary  data/information  as  quickly 
as  possible  for  there  to  be  any  chance 
the  Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  regi8tration(s) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  attachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deliver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deliver  for  shipment,  or 
receive  and  (having  so  received)  deliver 
or  offer  to  deliver,  to  any  person,  the 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell,  use,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver,  to 
any  person,  the  product(s)  listed  in 
Attachment  I  in  any  manner  which 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  registrations  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  result  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-In  Notice,  this 
Notice,  when  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  in 
addition  to  any  existing  suspension,  i.e.. 


28670 


Federal  Register  /  Vol.  57.  No.  124  /  Friday.  June  26.  1992  /  Notices 


all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  will  be  reinstated. 
You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  you  may  be 
held  liable  for  violations  committed  by 


your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedures  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 
Requirements  Notice,  please  contact 
Stephen  L  Brozena  at  (703)  308-8267. 
Sincerely  yours. 

Director,  Office  of  Compliance 

Monitoring 

Attachments: 

Table  A.— Ust  of  Products 


Attachment  I  -  Product  List 
Attachment  II  -  Requirement  List 
Attachment  III  -  Explanatory  Appendix 

IL  Registrants  Receiving  and  Affected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Issuance;  Active  Ingredient  and 
Products  Affected 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Registrant  Affected 

EPA  Registration 
Humbet 

Active  Ingredient 

Name  of  Product 

Date  Issued 

Hobby's  Rat  &  Mouse  Bart,  Inc. 

00753700002 

Warfarin/Warfarin  Salt 

Hobby's  Ready  to  Use  Rat  and  Mouse 
Bait 

6/11/92 

III.  Basis  for  Issuance  of  Notice  of 
Intent;  Requirement  List 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information: 


TABLE  B.— Requirement  List 


Active  Ingredient 

Registrant  Affected 

Requirement  Name 

Guideline  Reference  No. 

Original  Due-Date 

Warfarin/Warfann  Salt 

Hobby's  Rat  &  Mouse  Bait,  Inc. 

Beginning  Materials  4  Manufacturing 
Process 

61-2 

2/26/92 

Certification  of  Ingredient  Limits 

62-2 

2/26/92 

Preliminary  Analysis  of  Product  Sam- 

62-1 

2/26/92 

pies 
Analytical  Method  to  Verify  Certified 

62-3 

2/26/92 

Umits 

, 

Color 

63-2 

2/26/92 

Pt>ysicai  State 
Odor 

63-3 
63-4 

2/26/92 
2/26/92 

» 

Oensl^'    Bulk    Density,   of   Specific 

63-7 

2/26/92 

Gravity 
Storage  Stability 

63-17 

2/26/92 

' 

Corrosion  Characteristics 

63-20                     X- 

2/26/92 

Chemical  Identity 

61-1 

2/26/92 

IV.  Attachment  III  Suspension  Report- 
Explanatory  Appendix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

Warfarin /Warfarin  Salt 

On  June  6. 1991,  EPA  issued  the  Phase 
5  Reregistration  Data  Requirements 
Notice  imposed  pursuant  to  section  4  of 
FIFRA  which  required  registrants  of 
products  containing  warfarin  to  develop 
and  submit  certain  data.  These  data 
were  determined  to  be  necessary  to 
satisfy  reregistration  data  requirements 
of  section  4(g)(2)(B).  Failure  to  comply 
with  the  requirements  of  a  Phase  5 
Reregistration  Eligibility  Document  Data 
Call-In  Notice  is  a  basis  for  suspension 
under  sections  3(c)(2)(B)  and  4(g)(2)(B) 
of  FIFRA. 

The  Warfarin  Phase  5  Reregistration 


Data  Requirements  Notice  dated  June  6, 
1991.  required  each  affected  registrant  to 
submit  materials  relating  to  the  election 
of  the  options  to  address  each  of  the 
data  requirements.  That  submission  was 
required  to  be  received  by  the  Agency 
within  90  days  of  the  registrant's  receipt 
of  the  Notice,  The  Agency  received  a 
response  from  you  in  which  you 
committed  to  undertake  the  required 
testing.  The  Notice  further  required  that 
data  be  submitted  by  deadlines  noted 
for  the  subject  data  requirements  on 
Attachment  II.  These  deadlines  have 
passed  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
data  requirements.  Because  you  have 
failed  to  provide  an  appropriate  or 
adequate  response  within  the  time 
provided  for  data  requirements  listed  on 


Attachment  II.  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend. 

V.  Conclusions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
further  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  June  18, 1992. 
Michael  M.  Stahl. 

Director,  Office  of  Compliance  Monitoring. 
[PR  Doc.  92-14976  Filed  6-25-92;  8:45  am] 

BILLING  COOC  6560-50-F 

FEDERAL  MARITIME  COMMISSION 
Items  Submitted  for  0MB  Review 

The  Federal  Maritime  Commission 


hereby  gives  notice  that  the  following 
items  have  been  submitted  to  0MB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3601,  et 
seq.],  as  amended.  Requests  for 
information,  including  copies  of  the 
collection  of  information  and  supporting 
documentation,  may  be  obtained  from 
Norman  W.  Uttlejohn,  Director,  Bureau 
of  Administration,  Federal  Maritime 
Commission.  1100  L  Street.  NW..  room 
12211,  Washington,  DC  20573.  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503, 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Items  Submitted  for  OMB 
Review 

46  CFR  510  and  Form  FMC-18 

FMC  requests  an  extension  of 
clearance  for  this  part  which  sets  forth 
regulations  providing  for  the  licensing  of 
ocean  freight  forwarders  in  the  U.S. 
foreign  export  commerce.  The 
Commission  estimates  that 
approximately  1600  respondents  are 
annually  affected  at  an  estimated  cost  of 
$145,000.  The  annual  manhour  burden 
has  been  estimated  as  follows:  46  CFR 
510-400  manhours  recordkeeping  and 
915  manhours  for  the  rest  of  the 
regulation;  Form  FMC-1&-3971 
manhours.  The  estimated  annual  cost  to 
the  Federal  Government  is  $340,000. 

Form  FMC-12— Application  for 
Admission  to  Practice  Before  the 
Federal  Maritime  Commission 

FMC  requests  an  extension  of 
clearance  for  this  form  which 
implements  the  provisions  of  46  CFR 
502.27.  That  section  requires  persons 
who  are  not  attorneys  at  law  to  be 
admitted  to  practice  before  the 
Commission  if  they  are  U.S.  citizens  and 
file  proof  to  the  Commission's 
satisfaction  that:  (1)  They  have  the 
necessary  legal,  technical,  or  other 
qualifications  to  enable  them  to  render  a 
valuable  service  before  the  Commission, 
and  (2)  are  otherwise  competent  to 
advise  and  assist  in  the  presentation  of 
matters  before  the  Commission.  The 
Commission  estimates  approximately  10 
annual  respondents  will  incur  a 
manhour  burden  of  10  manhours,  with 
an  estimated  cost  of  $450.  The 
approximate  cost  to  the  Federal 
Government  is  estimated  at  $498. 


46  CFR  582— Certification  of  Company 
Policies  and  Efforts  to  Combat  Rebating 
in  the  Foreign  Commerce  of  the  United 
States 

FMC  requests  a  continuing  clearance 
for  46  CFR  582  which  requires  that  the 
Chief  Executive  Officer  of  every 
common  carrier  and  ocean  freight 
forwarder  in  the  U.S.  foreign  commerce 
file  a  written  certification  with  the 
Commission  attesting  to  the  company's 
prohibition  against  receiving  or  paying 
rebates  by  December  31  of  each  year. 
Ocean  common  carriers  and  ocean 
freight  forwarders,  respectively,  will 
also  have  to  file  a  certification  with  their 
initial  tariff  or  license  application.  The 
Commission  estimates  that 
approximately  1,700  NVOCCs.  500 
VOCCs,  and  1,650  freight  forwarders 
will  have  to  file  initial  and  annual 
antirebate  certifications  for  an 
estimated  annual  1925  manhour  burden. 
Total  estimated  annual  cost  to  the 
Federal  Government,  including 
overhead,  is  $4,100;  total  estimated  cost 
to  respondents,  including  overhead  is 
$46,000. 

loseph  C  Polking, 
Secretary. 
[FR  Doc.  92-15045  Filed  6-25-92;  8:45  am] 

BILUNG  CODE  e73(M)1-«l 


Port  of  New  Orleans/NOMC  Terminal; 
Agreement(8)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fihng  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003829-005. 

Title:  Port  of  New  Orieans  NOMC 
Terminal  Agreement. 

Parties:  The  Port  of  New  Orleans 
("Port")  N.O.M.C..  Inc. 

Synopsis:  The  amendment  provides 
that  steamship  lines  may  cumulate 
vessel  calls  at  the  Berths  5  and  6  facility 
with  calls  made  at  the  Port's  public 
wharves  on  the  Mississippi  River  in 


order  to  take  advantage  of  the  Port's 
"Incentive  Dockage  Rate." 

Agreement  No.:  202-008650-017. 

Title:  Calcutta,  East  Coast  of  India 
and  Banglade8h/U.S.A.  Conference 
Agreement. 

Parties:  The  Bangladesh  Shipping 
Corporation  The  Shipping  Corporation 
of  India,  Ltd.  Waterman  Isthmian  Lin& 

Synopsis:  The  proposed  amendment 
will  expand  the  scope  of  the  Agreement 
to  include  Sri  Lanka.  It  will  also  restate 
the  Agreement. 

Dated:  June  23. 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C  Polking, 

Secretary. 

(FR  Doc.  92-15073  Filed  &-25-92;  8:45  am) 

BILUNG  cooc  cyao-oi-M 


IDocket  No.  92-39] 

United  States/Central  America  Liner 
Association  v.  interlatin  Produce  Co., 
Inc.;  Notice  of  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  United  States/Central  America  Liner 
Association  ("Complainant")  against 
Interlatin  Produce  Co.,  Inc. 
("Respondent")  was  served  June  22. 

1992.  Complainant  alleges  that 
Respondent  engaged  in  violations  of 
section  10(a)(1)  of  the  Shipping  Act  of 
1984.  46  U.S.C.  app.  1709(a)(1).  by  failing 
and  refusing  to  pay  charges  lawfully 
assessed  pursuant  to  the  applicable 
service  contract,  specifically,  failing  to 
pay  the  amount  due  as  a  result  of 
Respondent's  failure  to  ship  the 
minimum  volume  required  by  the  service 
contract. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  ot 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
a^idavits.  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61.  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  June  22, 

1993,  and  the  final  decision  of  the 
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Commission  shall  be  issued  by  October 

20. 1993. 

Joseph  C.  Polking. 

Secretary. 

[FR  Doc.  92-15072  Filed  &-25-92;  8:45  am] 

BILLING  CODE  S730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  the  Secretary 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 

Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  0MB. 

1.  Hill-Burton  Community  Service 
Assurance  Report— One  Year  Extension 
with  No  Change— 0990-0096— The 
Community  Service  Assurance  Report 
provides  information  on  community 
services  provided  by  Hill-Burton 
recipients.  The  Public  Health  Service 
Act  (Titles  VI  and  XVI)  requires  that 
this  information  be  obtained 
periodically  to  enable  assessment  of  the 
compliance  of  recipient  Hill-Burton 
health  facilities  with  their  community 
services  assurances.  Respondents:  State 
or  local  governments,  non-profit 
institutions;  Total  Number  of 
Respondents:  6,300:  Frequency  of 
Response:  onge  every  three  years; 
Average  Burden  per  Response:  52.5 
hours;  Estimated  Annual  Burden:  110.250 
hours. 
OMB  Desk  Officer:  Mison  Eydt. 
Copies  of  the  information  collection 
'   packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208,  Washington.  DC  20503, 

Dated:  June  16, 1992. 
James  F.  Trickett. 

Deputy  Assistant  Secretary  for  Management 
and  Acquisition. 
[FR  Doc.  92-15194  Filed  6-25-92;  8:45  am] 

BIUJNO  CODE  41$0-04-M 


Availability  of  Grants  for  Community 
Projects  To  Support  Health  and  Human 
Service  Needs  of  Minority  Males 

action:  Notice  of  availability  of  fxmds 
and  request  for  applications. 

AUTHORITY:  These  programs  are 
authorized  under  title  XVII  section  1707 
of  the  Public  Health  Service  Act  and 
sections  426(a)(1)  and  1110  as  amended 
(42  U.S.C.  1310)  of  the  Social  Security 
Act. 

summary:  The  Department  of  Health 
and  Human  Services  (HHS)  announces 
the  availability  of  funds  to  provide 
support  for  projects  focusing  on  ways  to 
improve  health  and  human  services  to 
minority  males  at  high  risk  of:  (1)  Health 
problems  such  as  substance  abuse  and 
chemical  dependency,  homicide,  suicide, 
and  unintentional  injuries,  HIV  infection 
and  sexually  transmitted  diseases,  and 
mental  health  problems;  and.  (2)  social 
problems  such  as  unemployment, 
undereducation.  child  abuse  and 
neglect,  criminal  backgrounds, 
homelessness.  teenage  pregnancy  and 
fatherhood,  family  dysfunction,  and 
violence.  The  Community  Males  Grant 
Program,  commonly  referred  to  as  the 
Minority  Male  Grant  Program,  is  the 
centerpiece  of  the  Minority  Male 
Initiative,  a  special  project  of  Health 
and  Human  Services'  Secretary,  Louis 
W.  Sullivan.  M.D.  The  Minority  Male 
Grant  Program  is  a  jointly  funded  effort 
of  the  four  HHS  operating  divisions — 
Administration  on  Children  and 
Families.  Health  Care  Financing 
Administration.  Public  Health  Service, 
and  Social  Security  Administration.  In 
Fiscal  Year  (FY)  1992  funds  are 
available  for  grants  to:  (1)  Hold 
conferences  on  minority  male  health  and 
human  service  issues;  (2)  develop 
community  coalitions  to  meet  health  and 
human  service  needs  of  minority  males; 
and,  (3)  support  community  coalition 
intervention  demonstration  projects. 
ADDRESSES/CONTRACTS:  Applications 
must  be  prepared  on  form  PHS  5161. 
Requests  for  application  kits  and 
completed  applications  should  be 
directed  to  Mrs.  Carolyn  Williams, 
Grants  Management  Officer.  Office  of 
Minority  Health,  suite  1102,  5515 
Security  Lane,  Rockville,  MD  20852, 
telephone  (301)  227-6758.  In  addition, 
technical  assistance  on  issues  involving 
business  or  administrative  management 
should  be  directed  to  the  Grants 
Management  Officer.  Technical 
assistance  on  the  programmatic  content 
of  the  application  may  be  obtained  from 
Project  Officer,  Office  of  Minority 
Health,  suite  800,  5515  Security  Lane, 
Rockville,  MD  20852,  telephone  (301) 
227-6858.  Data  and  referral  for 


additional  information  which  might  be 
useful  in  preparation  of  grant 
applications  can  be  obtained  from  the 
Office  of  Minority  Health  Resource 
Center,  1(800)  444-6472). 

DEADLINE:  The  deadline  for  receipt  of 
applications  for  conference  grants, 
community  coalition  development 
grants,  and  intervention  demonstration 
grants  is  5  p.m.  (E.T.)  on  July  29, 1992. 
Applications  will  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  at  the  above  address  on  or 
before  the  deadline  date  and  time;  or,  (2) 
sent  to  the  above  address  on  or  before 
the  deadline  date  and  received  in  time 
for  submission  to  the  review  panel.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  shall  not  be 
accepted  as  proof  of  timely  mailing. 
Applications  which  do  not  meet  the 
deadline  will  be  considered  late  and  will 
be  returned  to  the  applicant 
AVAILABILITY  OF  FUNDS:  It  is  anticipated 
that  the  Department  of  Health  and 
Human  Services  will  have 
approximately  $2.0  million  available  in 
FY  1992  to  support  conference,  coalition 
development,  and  intervention 
demonstration  projects  under  this 
announcement.  Approximately  $400,000 
will  be  available  to  support  about  20 
conference  grants  (up  to  $20,000  per 
grant).  Approximately  $600,000  will  be 
available  to  support  about  12  community 
coalition  development  grants  (up  to 
$50,000  per  grant).  Approximately 
$1,000,000  will  be  available  to  support 
about  four  community  coalition 
intervention  demonstration  grants  (up  to 
$250,000  per  grant).  The  specific  amount 
expended  will  depend  on  the  total  funds ' 
available.  It  is  anticipated  that  the 
grants  will  be  awarded  by  September 
30, 1992. 

PERIOD  OF  SUPPORT:  The  period  of 
support  for  conference  and  coalition 
.  development  grants  is  one  year.  Support 
for  coalition  intervention  demonstration 
grants  may  be  requested  for  a  total 
project  period  of  up  to  three  years.  Non- 
competing  continuation  awards  for 
years  two  and  three  will  be  made 
subject  to  the  continued  availability  of 
funds  and  the  applicant's  satisfactory 
performance  during  the  prior  year.  Non- 
competing  continuation  budgets  may  not 
exceed  a  total  federal  request  of 
$250,000  (direct  and  indirect  costs). 

SUPPLEMENTARY  INFORMATION:  This 

program  announcement  consists  of  this 
introductory  section  that  applies  to  all 
portions  of  the  grant  program  followed 
by  three  sections  that  detail  the  purpose 
and  review  criteria  of  the  three  portions 
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of  the  grant  program.  Part  I  concerns 
conference  grants.  Part  II  concerns 
coalition  development  grants,  and  Part 
III  concerns  coalition  intervention 
demonstration  grants. 

Program  Background 

There  are  a  multitude  of  health  and 
social  problems  affecting  minority  males 
in  America  today.  For  example,  at  a 
time  when  life  expectancy  for  most 
Americans  is  increasing,  it  is  not 
improving  for  Black  men,  declining  from 
65.6  years  in  1984  to  65.2  years  in  1987. 
Age-specific  death  rates  for  Black  males 
are  higher  at  all  ages  than  for  white 
males.  The  disparities  in  health  status 
are  not  limited  to  Black  males.  While 
data  tend  to  be  more  extensive  on  Black 
males,  similar  problems  confront 
Hispanics,  Native  Americans,  and  some 
Asian  American  and  Pacific  Islanders. 
Problems  confronting  minority  males  are 
those  particularly  associated  with 
poverty,  violence,  single  parent 
households,  school  drop-out  rates, 
delinquency,  unemployment,  and  health 
status. 

Minority  males  have  a 
disproportionately  higher  rate  of  AIDS 
than  the  general  U.S.  population.  In  an 
overall  population  in  which  Blacks  and 
Hispanices  represent  12%  and  8%. 
respectively,  26.1%  of  AIDS-related 
deaths  among  males  during  1984-1990 
were  Black  males  and  12.6%  were 
Hispanic  males.  Hawaiian,  American 
Indian,  Chinese,  Filipino,  and  Black 
males  have  significantly  lower  5-year 
relative  cancer  survival  rates  than  white 
males  from  the  same  geographic  area. 

Although  the  leading  cause  of  death 
for  all  race  and  ethnic  orgin  groups  is 
cardiovascular  disease,  there  are  some 
differences  in  the  subsequent  leading 
causes  of  death.  For  example,  the  role  of 
alcohol  in  mortahty  for  American 
Indians  is  demonstrated  by  the  fact  that 
the  second  leading  cause  of  death  in 
1988  for  American  Indian  males  was 
accidents  and  adverse  effects.  Chronic 
liver  disease  and  cirrhosis  was  the 
fourth  leading  cause  of  death;  suicide 
was  the  fifth  leading  cause;  and 
homicide  was  the  sixth  leading  cause. 
The  age-adjusted  death  rate  for 
homicide  and  legal  intervention  for 
Hispanic  males  during  1979-81  was  six 
times  greater,  and  for  non-Hispanic 
Black  males  was  almost  ten  times 
greater,  than  for  non-Hispanic  white 
males. 

Minority  males  have  the  highest  rates 
of  contact  with  the  criminal  justice 
system  of  any  group  in  the  nation.  In 
1987,  more  than  half  of  all  prison 
inmates  in  the  nation  were  Black  or 
Hispanic  males.  Rates  of  illiteracy  are 
much  higher  for  Black,  Hispanic,  and 


Native  American  males  than  for  white 
males.  Minority  males  are  more  likely  to 
drop  out  of  high  school  and  less  likely  to 
enroll  in  college  if  they  have  graduated 
from  high  school.  Earnings  of  Blacks  and 
Hispanics  are  less  than  70  percent  of 
comparable  white  earnings. 

These  factors  suggest  that 
communities  with  minority  populations 
subject  to  such  combinations  of  severe 
health  and  social  problems  could  benefit 
considerably  from  focused  outreach 
efforts,  involving  both  health  and  social 
service  providers,  that  make  special 
efforts  to  reach  at-risk  minority  m.ales. 

The  1985  Report  of  the  Secretary's 
Task  Force  on  Black  and  Minority 
Health  included  a  nationwide  survey  to 
elicit  information  on  ways  the 
Department  might  improve  the  health 
status  of  minority  Americans.  As  part  of 
the  survey,  respondents  highlighted 
specific  examples  of  successful 
community  programs  and  identified  key 
elements  of  that  success.  The  key 
elements  cited  were:  comprehensive 
services;  program  ability  to  improve 
minority  access  to  health  and  social 
services;  and  cultural  sensitivity  to  the 
group  being  served.  Other  elements  of 
success  included  networking  with  other 
agencies  in  the  community  and  control 
of  these  programs  by  community  boards. 

The  problems  confronted  by  minority 
males  are  highly  complex  and 
interwoven,  and  include  attitudes, 
behaviors,  and  perceptions  on  the  part 
of  both  men  and  women  and  minorities 
and  non-minorities.  These  problems 
have  attracted  the  attention  of  a  wide 
range  of  governmental  and  non- 
governmental bodies,  including 
foundations  and  other  private-sector 
organizations.  No  single  solution  or 
intervention,  whether  job  training, 
education,  or  an  anti-drug  activity,  is 
likely  to  be  as  effective  by  itself  as  it 
would  in  combination  with  others.  Not 
only  are  multiple  resources  necessarj'  to 
support  the  health  and  development  of 
minority  males,  but  no  single  program  or 
complex  of  programs  is  likely  to  be 
effective  without  the  support  of  family, 
community,  or  an  interested  individual 
willing  to  serve  as  a  mentor  or  role 
model. 

Thus,  in  addition  to  outreach  and 
service  activities  mounted  by 
govenunental  and  voluntary  agencies, 
an  effective  program  should  seek 
opportunities  to  empower  community 
residents  and  local  organizations  to  be 
active  participants  in  creating  solutions 
to  these  problems.  Such  an  approach 
would  not  only  improve  the  lives  of 
individuals,  but  the  vitality  and  capacity 
for  self-determination  of  the  entire 
community. 


In  order  to  address  the  range  of 
complex  problems,  these  grant  programs 
have  been  devised  to  allow  maximum 
flexibility  in  developing  community 
solutions.  They  would  support 
innovative  projects  that  are  fashioned 
by  the  community  and  build  upon 
existing  groups  and  institutions  y 

established  in  the  community  that  can 
provide  support  to  high-risk  minority 
males. 

Linkages  among  a  variety  of  types  of 
public  and  private  organizations  will  be 
encouraged  in  the  conduct  of  these 
activities  in  combinations  appropriate  to 
the  needs  of  populations  targeted  by  the 
community  for  support.  Possible    . 
participants  in  activities  directed 
toward  minority  male  service  needs  may 
include,  among  others: 

•  Pre-school,  Head  Start,  or 
elementary  and  secondarj'  educational 
programs; 

•  Counseling  programs,  including 
those  involving  male  mentors,  role 
models,  or  peer  counselors; 

•  Religious  institutions; 

•  Civic,  fraternal,  community-based, 
and  other  volunteer  organizations; 

•  Payors  for  health  care  services; 

•  Community  hospitals,  clinics,  health 
centers,  mental  health  centers,  and 
health  care  providers; 

•  Runaway  and  homeless  youth 
services; 

•  Child  welfare  services,  including 
foster  care  and  adoption  services; 

•  Collegiate,  graduate,  and 
postgraduate  educational  programs  in 
health  or  social  sciences; 

•  Business  enterprises  or 
organizations; 

•  Job  training  programs; 

•  State,  county,  or  local  health  or 
social  service  agencies; 

•  Criminal  justice  and  law 
enforcement  organizations,  including 
juvenile  justice  agencies  and  family 
courts. 

Relation  to  National  Goals  for  the 
Year  2000:  The  Public  Health  Service 
(PHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  priority  areas.  The  Community 
Coalition  to  Support  Health  and  Human 
Service  Needs  of  Minority  Males  Grant 
Program,  is  related  to  all  of  the  22 
priority  areas:  (1)  Physical  activity/ 
fitness;  (2)  nutrition;  (3)  tobacco:  (4) 
alcohol  and  other  drugs;  (5)  family 
planning;  (6)  mental  health  and  mental 
disorders;  (7]  violent  and  abusive 
behavior  (8)  educational  and 
community-based  programs;  (9) 
unintentional  injuries;  (10)  occupational 
safety  and  health;  (11)  environmental 
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health;  (12)  food  and  drug  safety;  (13) 
oral  health;  (15)  maternal  and  infant 
health;  (15)  heart  disease  and  stroke; 
(16)  cancer  (17)  diabetes  and  chronic 
disabling  conditions;  (18)  HIV  infection; 
(19)  sexually  transmitted  diseases;  (20) 
immunization  and  infectious  diseases; 

(21)  clinical  preventive  services;  and. 

(22)  surveillance  and  data  systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report:  Stock  No. 
017-001-0473-1) through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9352  (Telephone 
202-783-3238). 

To  the  extent  possible,  applicant 
should  link  activities  to  other  Federally 
supported  health  and  human  service 
projects  serving  the  same  targeted 
populations  and  geographical  areas  as 
the  applicant. 

These  grants  programs  are  part  of  a 
National  and  Department-wide  effort  to 
focus  public  and  private  resources  on 
the  multiple  health  and  human  service 
needs  of  minority  males. 

Definitions:  For  the  purpose  of  this 
grant  program,  the  following  definitions 
are  provided: 

(1)  Health  Problem — Selected  priority 
issue  areas  identified  in  the  Secretary's 
Task  Force  report  or  by  the  Office  of 
Minority  Health:  (a)  Substance  abuse 
and  chemical  dependency:  (b)  homicide, 
suicide,  and  unintentional  injuries;  (c) 
HIV  infection  and  sexually  transmitted 
diseases;  and  (d)  mental  health 
problems. 

(2)  Human  Senice  Problem  Area — 
Selected  priority  issue  areas  identified 
by  OMH:  (a)  Unemployment  and 
underemployment;  (b)  undereducation 
and  school  dropout;  (c)  child  abuse  and 
neglect;  (d)  criminal  backgrounds;  (e) 
homelessness.  runaway,  and 
"throwaway"  status;  (f)  teenage 
pregnancy  and  fatherhood;  (g)  family 
dysfunction;  and,  (h)  violence. 

(3)  R:sk  Factors — ^The  environmental 
and  behavioral  influences  capable  of 
causing  ill  health  with  or  without 
previous  predisposition.  The  term  "risk 
factor"  is  also  used  to  denote  an  aspect 
of  personal  lifestyle  and  behavior 
known,  on  the  basis  of  epidemiological 
evidence,  to  be  associated  with  one  or 
more  diseases  or  health  conditions 
considered  important  to  prevent.  These 
include  poor  dietary  habits,  obesity, 
severe  emotional  stress,  depression, 
poor  conflict  resolution  skills,  abuse  of 
alcohol,  tobacco,  and  drugs,  high  risk 
sexual  practices,  (e.g..  unprotected 
intercourse  with  multiple  partners),  and 
others. 


(4)  Community— A.  defined 
geographical  area  in  which  persons  live, 
work,  and  recreate  characterized  by:  (1) 
formal  and  informal  communication 
channels;  (b)  formal  and  informal 
leadership  structures  for  the  purpose  of 
maintaining  order  and  improving 
conditions;  and.  (c)  its  capacity  to  serve 
as  a  focal  point  for  addressing  societal 
needs  including  health  needs. 

(5)  Community  Coalition — ^The  coming 
together  of  various  types  of 
organizations  in  a  community  for  the 
purpose  of  collaborating  on  specific 
community  concerns,  and  seeking 
resolution  of  those  concerns.  For 
purposes  of  this  grant  program,  a 
community  coalition  is  characterized  by 
the  five  elements  listed  below. 

•  Requires  resource  participation. 
Each  member  organization  brings 
certain  resources  to  the  coalition  to 
enable  the  coalition  to  accomplish  its 
mission. 

•  Requires  that  each  member 
organization  has  a  specific  role  within 
the  coalition.  This  role,  defined  by  the 
individual  member  and  the  coalition,  is 
distinctive  among  the  other  members. 

•  Requires  that  each  member 
organization  establish  both  a 
relationship  with  the  coalition  as  an 
entity  (vertical  relationship)  and  with 
other  members  of  the  coalition 
(horizontal  relationship).  Formalizing 
these  relationships  to  make  explicit  the 
specified  roles  must  be  achieved  through 
development  of  memoranda  of 
understanding/agreement  between  each 
member  organization  and  the  coalition, 
and  between  members  as  necessary. 

•  Requires  a  long-term  commitment 
on  the  part  of  each  member  organization 
to  participate,  at  a  minimum,  over  the 
life  of  the  funded  project.  We  encourage 
coalitions  to  demonstrate  a  conmiitment 
to  work  together  for  a  much  longer 
period  than  that  for  which  funding  is 
available  under  this  announcement. 

•  Must  document  is  activities  to 
ensure  a  written  history  of  and  a 
continuity  to  its  work  that  is  not 
dependent  upon  the  active  participation 
'of  any  member  organization. 

(6)  Intervention — The  process  of 
carrying  out  an  action(s)  so  as  to  alter  or 
modify  the  condition  or  outcome.  Risk 
reduction  interventions  typically  are  a 
set  of  planned  activities  designed  to 
change  behavior  so  as  to  lower  the 
likelihood  that  a  preventable  health  or 
human  service  problem  will  occur  or 
progress  further. 

(7)  Minority  Populations — As  defined 
by  the  "Report  of  the  Secretary's  Task 
Force  on  Black  and  Minority  Health", 
they  include:  Asian/Pacific  Islanders, 
Blacks,  Hispanics,  and  American 


Indians/ Alaska  Natives  (which  include 
Native  Hawaiians). 

Relationship  between  the  Grant 
Program's  three  components:  Each 
component  of  the  grant  program 
(conference,  coalition  development,  and 
coalition  intervention)  is  autonomous. 
Applicants  may  apply  for  one.  two,  or 
all  thre^  components  of  the  program. 
However,  receipt  of  one  grant  in  no 
manner  implies  the  receipt  or  future 
receipt  of  any  other  grants  through  this 
program. 

Applicant  Eligibility:  For  all  grants 
made  under  this  announcement,  eligible 
applicants  are  public  and  private  non- 
profit organizations.  Indian  tribes,  and 
Indian  tribal  organizations.  The 
applicant  is  responsible  for  management 
of  the  project  and  will  serve  as  the  fiscal 
agent  for  the  Federal  funds  awarded. 

For  Coalition  Development  and 
Coalition  Intervention  Demonstration 
grants,  eligible  applicants  may  be 
community  coalitions,  as  described  in 
this  announcement.  A  single 
organization  may  apply  for  a  grant  on 
behalf  of  two  or  more  entities,  but  it 
must  provide  documentation  of  each 
organization's  commitment  to  carry  out 
the  prooposed  project. 

Preparation  of  the  Application: 
Prospective  applicants  should  request 
and  complete  application  form  PHS 
5161-1.  Applicants  wishing  to  improve 
their  chances  for  approval  should  pay 
particular  attention  to  the  general  and 
supplemental  instructions  provided  in 
the  application  kit  to  ensure  that  their 
applications  are  responsive.  In  the 
program  narrative  section,  applicants 
should  pay  particular  attention  to  the 
issues  described  under  "review 
criteria".  Applicants  should  not  request 
Federal  funds  that  exceed  the  stipulated 
budgetary  limit:  $20,000  (direct  costs 
only)  for  conference  grants;  $50,000 
(direct  and  indirect  costs)  for  coalition 
development  grants;  and,  $250,000 
(direct  and  indirect  costs)  for  coalition 
intervention  demonstration  grants. 
Applicants  must  submit  an  original  and 
two  copies  of  their  complete  application 
to  the  above  address. 

Application  Review  Process: 
Applications  will  be  screened  upon 
receipt.  Those  that  are  judged  to  be 
incomplete,  non-responsive  to  the 
announcement,  or  non-conforming  will 
be  returned.  Applications  judged  to  be 
complete,  conforming,  and  responsive 
will  be  reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 
AppHcations  will  be  evaluated  by  non- 
federal reviewers  chosen  for  their 
technical  expertise  in  the  health  and 
human  services  area,  their  experience 
with  similar  projects,  and  their 
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understanding  and  special  knowledge  of 
the  problems  confronting  the  target 
populations  addressed  by  the  proposals. 

Award  Criteria:  Funding  decisions 
will  be  based  on  the  recommendations/ 
ratings  of  review  panels  and  program 
balance.  Efforts  will  be  made  to  achieve 
geographic  and  racial/ethnic 
distribution  as  well  as  cover  the 
identified  health  and  human  service 
problems.  Availability  of  fimds  will  be  a 
factor  and  will  govern  how  many 
projects  will  be  funded. 

Use  of  Grant  Funds:  Grant  funds  must 
be  used  solely  for  the  purpose  described 
in  the  approved  application.  Grant  funds 
may  be  used  for  personnel,  equipment, 
supplies,  domestic  travel,  and  other 
costs  directly  related  to  the  project 
described  in  the  approved  application, 
as  provided  for  in  the  PHS  Grants  Policy 
Statement. 

Grant  funds  may  not  be  used  for 
construction  of  facilities,  including 
additions  and  extensions:  acquisition  of 
land;  or  any  costs  prohibited  by  the  cost 
principles  in  45  CFTt.  parts  74  and  92. 
Grant  funds  may  not  be  used  for 
sectarian  instruction  or  any  religious 
purpose. 

Indirect  costs  cannot  be  paid  out  of 
Federal  funds  for  conference  grants; 
they  must  be  paid  for  by  non-Federal 
sources.  Requests  for  federal  funds  for 
coalition  development  and  coalition 
intervention  demonstration  grants  may 
include  indirect  costs. 

Contractual  arrangements  are 
allowable  under  this  program 
announcement.  This  program,  however, 
will  not  fund  any  application  that  can  be 
interpreted  as  a  "pass  through" 
mechanism.  Any  contractual 
arrangements  must  be  formalized  in  the 
form  of  a  written  agreement  and  should 
state  the  activities  to  be  performed,  by 
whom,  a  time  schedule,  the  dollar 
amount,  and  references  to  applicable 
grant  policies  and  regulations. 

This  grant  program  is  not  intended  to 
support  primarily  the  purchase  of 
equipment.  The  proposed  budget  may 
include  purchase  of  equipment  that  is 
reasonable  and  justified.  Justification  for 
such  requested  equipment  and  its 
importance  to  the  conduct  of  the  project 
should  be  provided  in  a  section  entitled 
Budget  Justification. 

Terms  and  Conditions  of  Support-  An 
annual  program  performance  report  and 
an  annual  financial  status  report  must 
be  submitted  by  grantees.  Instructions 
for  completion  of  these  reports  will  be 
provided  upon  award. 

Executive  Order  12372 
(Intergovernmental  Review): 
Applications  submitted  in  response  to 
this  announcement  are  subject  to  the 
intergovernmental  review  requirementa 


of  Executive  Order  12372,  as 
implemented  through  Department  of 
Health  and  Human  Services  regulations 
at  45  CFR  part  100.  Through  this  process. 
States,  in  consultation  with  local 
governments,  are  provided  the 
opportunity  to  review  and  comment  on 
applications  for  Federal  assistance. 
Applicants  (other  than  federally- 
recognized  Indian  tribal  governments) 
should  contact  their  State  Single  Point  of 
Contact  (SPOC)  as  early  as  possible  to 
determine  the  applicable  procedure.  A 
current  listing  of  SPOCs  will  be  included 
in  the  application  kit.  (Applicants  should 
note  that  comments  received  from  the 
State  may  be  considered  as  a  factor  in 
the  review  of  their  applications.)  SPOCs 
will  have  60  days  to  provide  comments. 
SPOC  comments  must  be  received  by 
September  28, 1992  for  the  conference, 
coalition  development,  and  coalition 
intervention  demonstration  grants. 
SPOC  comments  are  to  be  sent  to: 
Carolyn  Williams,  Grants  Management 
Officer,  Office  of  Minority  Health,  Suite 
1102,  5515  Security  Lane,  Rockville,  MD 
20852,  telephone  (301)  227-875a 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is  93.910. 

Part  I.  Conference  Grants 

Purpose:  This  program  will  support 
meetings  and  conferences  on  health  and 
human  service  problems  confronting 
high-risk  minority  males.  Applications 
are  invited  for  conferences  on  these 
issues  for  information  dissemination  and 
education  transfer  involving  local 
service  organizations  and  the  general 
public,  and  for  developing  strategies  to 
meet  the  health  and  human  service 
needs  of  high-risk  minority  male 
populations  in  targeted  communities 
identified  by  the  applicant. 

For  purposes  of  this  grant  program,  a 
conference  is  defined  as  a  symposium, 
seminar,  workshop,  or  any  other 
organized  and  formal  meeting  lasting 
one  or  more  days  in  which  persons 
assemble  to  exchange  information, 
strategies,  or  program  development 
ideas  in  such  areas  as  sharing  new 
technologies,  problem-solving,  network- 
building,  private  sector  activity,  or 
financing  of  proposed  initiatives. 

Application  Characteristics:  The 
application  narrative,  excluding  the 
budget  justification  and  the  appendices, 
should  not  exceed  5  pages.  The 
reporting  requirements  for  the  narrative 
portion  of  application  form  PHS  5161-1 
are  approved  under  OMB  Approval 
Number  0937-0189.  The  narrative  should 
contain: 

(1)  A  brief  Minority  Health  and 
Human  Services  Impact  Statement  that 
includes  a  discussion  of  how  the 
proposed  project  will  make  a  difference 


in  the  health  and  social  condition  of  the 
targeted  minority  male  population  and 
those  closely  associated  with  them.  It 
should  note  what  unmet  needs  will  be 
addressed  through  the  proposal  and 
what  the  expected  outcomes  are.  In 
addition,  the  Statement  should  discuss 
how  the  proposed  project  links  with 
other  services  and  organizations  within 
the  community. 

(2)  A  time-based  action  plan  that  sets 
out  project  goals,  objectives,  and 
milestones. 

Review  Criteria:  Applications  will  be 
reviewed  and  evaluated  in  terms  of  the 
evidence  presented  in  the  application 
demonstrating  the  ability  of  the 
applicant  to  meet  the  following  criteria. 
(A  quantitative  indicator  of  each  review 
criterion  appears  in  parenthesis.) 

Project  Objectives:  (30  points) 

•  Potential  significance  of  the 
conference  for  the  plight  of  high-risk 
minority  males,  and  its  relation  to 
relevant  conferences  or  activities 
conducted  in  the  past  3  years;  and 

•  Clarity  and  justification  of  overall 
objectives,  aims,  and  goals  of  the 
conference,  the  problems  it  intends  to 
clarify  and  the  developments  it  may 
stimulate. 

Conference  Plan:  (30  points) 

•  Manlier  in  which  the  conference  is 
planned  and  organized,  and  presence  of 
an  administrative  and  organizational 
structure  that  will  facilitate  attainment 
of  the  proposed  objectives  of  the 
conference; 

•  Participation  of  appropriate 
speakers  or  presenters;  and 

•  Plans  to  ensure  a  specific  outcome 
of  the  conference,  such  as  an  action  plan 
or  strategy  document  to  be  developed  at 
the  conference. 

Project  Management  and  Staffing:  (15 
points) 

•  Qualifications  and  experience  of 
project  staff,  conference  director,  and 
other  key  personnel;  and 

•  Appropriateness  of  the  budget, 
staffing  plan,  and  time  frame  to 
complete  the  conference. 

Resources:  (15  points) 

•  Adequacy  of  proposed  facilities  and 
resources;  and 

•  Support  from  other  community 
organizations  and  letters  of  commitment 
from  these  organizations,  if  any. 

Evaluation:  (10  points) 

•  Adequacy  of  plan  to  identify  and 
measure  conference  outcomes  against 
stated  project  objectives. 
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Part  II.  Community  Coalition 
Development  Grants 

Purpose:  This  program  is  designed  to 
provide  limited  resources  to  plan  and 
develop  a  coalition  to  address  the 
specific  health  and  human  services 
needs  of  a  defined  population  of  high- 
risk  minority  males  in  a  specified 
community.  These  grants  are  intended  to 
provide  support  for:  (1)  Developing  a 
formal  coalition  of  community 
organizations  which  will  address  health 
and  human  services  important  to  the 
target  population;  or,  (2)  enabling  an 
existing  community  coalition  to  modify 
its  organizational  structure,  purpose, 
policies,  or  practices  to  demonstrate  an 
effective  and  efficient  way  of  addressing 
the  health  and  human  service  needs  of 
the  target  population. 

Appllication  Characteristics:  The 
application  narrative,  excluding  the 
budget  justification  and  the  appendices, 
should  not  exceed  20  pages.  The 
reporting  requirements  for  the  narrative 
portion  of  application  form  PHS  5161-1 
are  approved  under  0MB  Approval 
Number  0937-0189.  The  narrative  should 
contain: 

(1)  Documentation  of  the  need  for 
developing  a  community  coalition  which 
will  address  health  and  human  service 
issues  related  to  high-risk  minority 
males; 

(2)  Either:  (a)  A  description  of  a 
proposed  community-based  coalition, 
that  will  link  entities  such  as 
community-based  organizations, 
educational  institutions,  local  schools, 
churches,  or  health  and  human  service 
organizations,  to  address  minority  male 
h-jalth  and  human  service  issues 
(include  roles  and  responsibilities  of 
each  coalition  member);  or, 

(b)  A  description  of  ways  in  which  an 
existing  coalition  will  review  and 
modify  its  structure,  purpose,  policies, 
practices,  etc..  to  demonstrate 
improvements  in  outreach,  screening, 
and  delivery  of  health  and  human 
services  to  these  minority  males  (include 
roles  and  responsibilities  of  each 
coalition  member);  and, 

(3)  A  brief  Minority  Health  and 
Human  Services  Impact  Statement  that 
includes  a  discussion  of  how  the 
proposed  project  will  make  a  difference 
in  the  health  and  social  condition  of  the 
targeted  minority  male  population  and 
those  closely  associated  with  them.  It 
should  note  what  unmet  needs  will  be 
addressed  through  the  proposal  and 
what  the  expected  outcomes  are.  In 
addition,  the  Statement  should  discuss 
how  the  proposed  project  links  with 
other  services  and  organizations  within 
the  community. 


(4)  A  time-based  action  plan  that  sets 
out  the  goals,  objectives,  and  milestones 
of  the  coalition  development  project  that 
might  include  such  intended 
accomplishments  as:  recruit  coalition 
members;  develop  organizational 
policies  and  procedures;  staff  the 
coalition;  hold  regularly  scheduled 
meetings;  plan  the  first  coalition 
initiative;  plan  for  ongoing  operations, 
including  long-term  funding. 

Review  Criteria:  Applications  will  be 
reviewed  and  evaluted  in  terms  of  the 
evidence  presented  in  the  application 
demonstrating  the  ability  of  the 
applicant  to  meet  the  following  criteria. 
(A  quantitative  indicator  of  each  review 
criterion  appears  in  parenthesis.) 

Project  Objectives:  (25  points) 

•  Description  of  and  justification  for 
the  choice  of  the  target  population  and 
the  targeted  community's  health  and 
human  service  needs/problems. 

•  Demonstration  of  ties  with  and 
credibility  with  the  target  population  as 
evidenced  by  previous  service  to  that 
population. 

•  Consistency  of  the  coalition's 
developmental  goals  and  objectives 
with  those  of  the  Community  Coalition 
Development  Grant  Program  and  the 
extent  to  which  such  goals  and 
objectives  are  measurable. 

•  Description  and  justification  of  why 
the  proposed  coalition  is  the  appropriate 
strategy  to  address  the  community's 
needs  and  circumstances. 

Operation  Plan:  (30  points) 

•  Description  and  justification  of  the 
process  for  effective  development  of  a 
new  coalition  or  modification  of  an 
existing  coalition. 

•  Coherence,  feasibility,  and  realistic 
approach  of  the  time-based  action  plan 
that  sets  out  project  goals,  objectives, 
and  milestones; 

•  FeasibiUty  and  adequacy  of  plans  to 
involve  the  target  population  in  carrying 
out  the  project; 

Project  Management  and  Staffing:  (15 
points) 

•  Description  and  justification  of 
budget  support  requested,  the  coalition's 
organizational  structure,  and  the 
management/staffing  plan,  delineating 
the  roles  and  responsibilities  of  each 
proposed  coalition  member. 

•  Appropriateness  of  relevant 
experience  and  qualifications  of  the 
applicant  to  function  as  the  lead  entity 
in  developing  the  coahtion  and  the 
experience  and  qualifications  of  project 
director  and  other  key  project  personnel, 

•  Appropriateness  of  relevant 
experience  and  qualifications  of  the 
managers  of  the  applicant  organization 


to  provide  administrative  and  fiscal 
management  of  the  grant. 

Resources:  (15  points) 

•  Adequacy  of  the  description  of  the 
proposed  community  coalition, 
documentation  of  endorsement  by 
proposed  coalition  members  and  other 
organizations  serving  the  target 
population,  and  degree  of  commitment 
of  each  proposed  member  to  developing 
the  coalition,  including  the  amojint  of 
extent  of  support  to  be  provided. 

•  Degree  to  which  the  composition  of 
coalition  members  is  a  logical  choice 
based  on  target  population,  target  risk 
factor(s)  and  proposed  intervention(s). 

•  Applicant's  potential  to  develop 
financial  and  other  support  from  and 
linkages  with  units  of  State,  county,  or 
local  government  or  the  private  sector. 

Evaluation:  (15  points) 

•  Adequacy  of  the  applicant's 
evaluation  plan  is  describing  the 
project's  objectives  in  quantifiable 
terms. 

•  Adequacy  of  the  proposed  process 
evaluation  in  the  collection  of 
quantitative  and  qualitative  data  that 
permit  not  only  a  detailed  description  of 
the  implementation  of  the  project,  but 
also  a  description  of  what  conditions 
existed  prior  to  receiving  grant  funds 
and  in  providing  a  useful  description  of 
who  worked  with  whom,  when,  how 
often,  in  what  settings  and  what  were 
the  results  of  those  meetings. 

•  Adequacy  of  the  proposed  outcome 
evaluation  in  assessing  whether  the 
coalition  was  effective  in  meeting  its 
goals  and  to  what  extent  these  effects 
can  be  attributed  to  the  coalition's 

•activities  and  in  considering  both 
intermediate  (e.g.  changes  in  community 
policies  or  practices)  and  long  term 
outcomes  (eg.  changes  in  knowledge, 
attitudes,  and  behavior). 

•  Adequacy  of  the  evaluation  plan  in 
providing  an  approach  for  obtaining 
information  on  factors  which  facilitate 
or  inhibit  the  development  and 
sustainabihty  of  the  coalition. 

•  Allocation  of  a  sufficient  amount  of 
funds  to  carry  out  evaluation  activities 
and  explains  and  justifies  the  amount 
and  purpose  of  these  funds. 

•  Likelihood  that  the  coalition  will 
continue  beyond  the  one  year  funded 
project  period. 

Part  III.  Community  Coalition 
Intervention  Demonstration  Grants 

Purpose:  These  projects  are  intended 
to  demonstrate  methods  of 
implementing  community  coalition 
activities  involving  multiple 
organizations  that  can  effectively 
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intervene  with  high-risk  minority  males 
to  address  selected  public  health,  social, 
and  other  related  human  service 
problems  that  contribute  significantly  to 
premature  death  and  poor  quality  of  life 
for  this  population.  The  program  is 
intended  to  support  proposed 
intervention  projects  that  will  be 
implemented  by  viable  multifaceted 
community-based  coalitions  which  can 
demonstrate  their  capability  and 
capacity  to  go  beyond  planning  to  actual 
program  conduct.  It  is  also  expected  that 
a  coalition  will  be  maintained 
throughout  the  grant  project  period  and 
beyond  since  the  intent  of  this  effort  is 
to  assist  communities  in 
institutionalizing  solutions  to  the 
minority  male  crisis.  Grant  applicants 
should  engage  both  health  and  human 
service  components  in  their  intervention 
strategies.  As  demonstration  efforts, 
each  funded  project  will  include  an 
evaluation  component  that  will  assess 
both  the  efficacy  of  the  interventions 
used  with  the  target  populations  and  the 
potential  for  replicability  of  the  project 
in  similar  communities. 

Non-Federal  Share  Requirements  for 
Demonstration  Projects:  It  is  expected 
that  in  addition  to  the  Federal  funds 
requested  (up  to  $250,000),  a  portion  of 
the  program's  costs  will  be  borne  by 
coalition  members  or  by  other  non- 
Federal  sources  such  as  business,  labor, 
local  government,  or  community  funds. 
Cost  participation,  i.e.,  grantee-incurred 
direct  costs,  indirect  costs,  or  third-party 
in-kind  contributions,  of  at  least  25 
percent  of  the  requested  amount  for  year 
one,  40  percent  of  the  requested  amount 
for  year  two,  and  50  percent  of  the 
requested  amount  for  year  three,  is  a 
requirement  under  this  program.  A 
maximum  of  S25,000  (direct  and  indirect 
costs)  of  federal  funds  can  be  requested 
each  year. 

Application  Characteristics:  The 
reporting  requirements  for  the  narrative 
portion  of  application  form  PHS  5161-1 
are  approved  under  0MB  Approval 
Number  0937-0189.  The  narrative  should 
contain: 

(1)  A  needs  assessment,  including 
epidemiological  and  other  evidence,  of 
the  health  and  human  service 
problem(s)  and  risk  factor(s)  of  the 
minority  male  population(s)  who  are  the 
targets  of  the  applicant's  proposal. 

(2)  A  sound  organizational  scheme  for 
the  coalition  which  assures  adequate 
involvement,  representation,  and 
commitment  of  both  coalition  members 
and  community  leaders. 

(3)  A  brief  Minority  Health  and 
Human  Services  Impact  Statement  that 
includes  a  discussion  of  how  the 
proposed  project  will  make  a  difference 
in  the  health  and  social  condition  of  the 


targeted  minority  male  population  and 
those  closely  associated  with  them.  It 
should  note  what  unmet  needs  will  be 
addressed  through  the  proposal  and 
what  the  expected  outcomes  are.  In 
addition,  the  Statement  should  discuss 
how  the  proposed  project  links  with 
other  services  and  organizations  within 
the  community. 

(4)  Detailed  and  specific  intervention 
methods  for  risk-factor  reduction 
through  the  use  of  a  community  coalition 
targeted  to  specific  minority 
population(s)  and  to  identified  risk 
factors. 

(5)  A  time-based  action  plan  that  sets 
out  project  goals,  objectives,  and 
milestones  that  might  include  such 
intended  accomplishments  as:  StaR  the 
coalition;  hold  regularly  scheduled 
meetings;  plan  the  first  coalition 
initiative;  implement  the  initiative;  plan 
for  ongoing  operations,  including  long- 
term  fundmg. 

(6)  A  plan  for  evaluating  whether  the 
proposed  project  achieved  its  objectives. 
The  evaluation  plan  should:  Provide  a 
clear  definition  of  the  project's 
objectives,  described  in  quantifiable 
terms;  describe  the  process  and  outcome 
indicators  which  will  be  used  to 
determine  whether  the  project's 
objectives  have  been  met;  and,  provide 
an  approach  for  obtaining  information 
on  the  merit  of  the  intervention.  At  a 
minimum,  the  plan  should  identify  how 
information  will  be  obtained  for  the 
following  areas:  which  interventions  are 
being  provided  and  to  whom;  factors 
which  facilitate  or  inhibit  the 
sustainability  of  the  coalition:  factors 
which  facilitate  or  inhibit  the 
implementation  of  the  intervention; 
measures  of  the  intervention's 
effectiveness;  and,  ways  to  improve  the 
implementation  and  effectiveness  of  the 
coalition's  interventions. 

Grant  funds  are  intended  to 
supplement  and  not  supplant  existing 
funding  for  services  to  the  targeted 
groups. 

When  preparing  the  budget,  include 
reasonable  costs  (travel,  lodging,  meals, 
ground  transportation)  for  the  project 
director  and  one  other  key  staff  member 
to  attend  a  required  2-day  meeting  with 
Federal  program  officials  in 
Washington,  DC,  each  year  of  the 
project. 

The  review  criteria  that  appear  in  this 
announcement  should  be  addressed  in 
the  application  narrative.  While  the 
narrative  must  not  exceed  35  pages,  the 
lengths  of  the  individual  narrative 
components  will  vary.  The  next  section 
suggests  a  page  range  for  each  of  these 
narrative  components. 

(1)  Project  Objectives  (suggested 
range — 5  to  7  pages). 


(2)  Operation  Plan  (suggested  range — 
8  to  10  pages). 

(3)  Project  Management  and  Staffing 
(suggested  range — 6  to  8  pages). 

(4)  Resources  (suggested  range — 3  to  5 
pages); 

(5)  Evaluation  (suggested  range — 3  to 
5  pages). 

Review  Criteria:  Applications  will  be 
reviewed  and  evaluated  in  terms  of  the 
evidence  presented  in  the  application 
demonstrating  the  ability  of  the 
applicant  to  meet  the  following  criteria. 
(A  quantitative  indicator  of  each  review 
criterion  appears  in  parenthesis.) 

Project  Objectives:  (20  points) 

•  Rationale  and  technical  merit  of  the 
proposed  project,  consistency  of  the 
project's  goals  and  objectives  with  those 
of  the  Community  Coalition 
Demonstration  Grant  Program  and  the 
Office  of  Minority  Health,  and  extent  to 
which  such  goals  and  objectives  are 
measurable. 

•  Description  and  justification  for  the 
choice  of  target  population,  health  and 
human  service  problems  and  the 
associated  risk  factor(8)  to  be  targeted, 
and  their  direct  relationship  to  the 
epidemiologic  and  socioeconomic 
characterization(s)  of  the  target  minority 
population(s). 

•  Degree  to  which  the  approach  will 
complement  and  integrate  with  the 
existing  network  of  health  and  human 
service  providers  and  payors. 

Operation  Plan:  (30  points) 

•  Coherence  and  feasibility  of  the 
described  intervention  strategies  that 
should  address  the  broad  concept  of  the 
application  rather  than  just  an  analysis 
of  medical  or  social  service  records  of 
minority  individuals,  as  in  a  limited 
clinical  trial  or  case  study. 

•  Coherence,  feasibility,  and  realistic 
approach  of  the  implementation 
methods  described,  including  the 
specific  efforts  to  be  undertaken  by  each 
key  component  of  the  coalition. 
Timetables  with  responsible  individual 
identified  for  accomplishing  the 
objectives  will  be  assessed.  The 
specificity  of  the  methods  to  address  the 
target  risk  factor(s)  in  the  target 
population(s)  will  be  given  significant 
weight  in  the  review  of  the  application. 

•  Extent  to  which  materials  used  or  to 
be  developed  for  use  in  the 
interventions  will  be  ethnoculturally 
sensitive  and  linguistically  appropriate 
to  the  target  population(s). 

Project  Management  and  Sta^mg:  (25 
points) 

•  Adequacy  of  the  coalition's 
organizational  structure  and 
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management  plan  in  clearly  delineating 
each  coalition  member  organization's 
ana  of  responsibility  and  the  process  by 
wnich  the  specified  member 
organization's  representative  will  be 
accountable  for  carrying  out  his/her 
responsibility. 

•  Adequacy  of  qualifications  and  time 
allocations  of  proposed  key  staff  in 
particular,  and  of  regular  staff  in 
general,  both  paid  and  voluntary,  and  of 
any  staff  and  consultant  positions  to  be 
filled  after  award,  based  on  review  of 
documents  such  as  resumes,  curriculum 
vitae,  and  position  descriptions. 

•  Appropriateness  of  relevant 
experience  and  qualifications  of  the 
managers  of  the  applicant  organization 
to  provide  administrative  and  fiscal 
management  of  the  grant. 

Resources:  (10  points) 

•  Adequacy  of  the  description  of  the 
community  coalition,  the  documentation 
provided  that  such  coalition  exists,  and 
that  member  organizations  have  worked 
together  in  the  past,  or  with  other 
organizations  or  agencies,  on  health  or 
himian  service  problems  with  the  target 
population. 

•  Degree  to  which  the  composition  of 
coalition  members  is  a  logical  choice 
based  on  target  population,  target  risk 
factor(s)  and  intervention(s)  to  be 
demonstrated. 

•  Degree  of  commitment  of  each 
coalition  member  to  the  coalition  and  to 
the  proposed  implementation  plan, 
including  the  amount  or  extent  of 
support  indicated  by  coalition  members 
to  cover  a  portion  of  project  needs. 

•  Applicant's  potential  to  develop 
financial  and  other  support  from  and 
linkages  with  units  of  State,  county,  or 
local  government  or  the  private  sector. 

Evaluation:  (15  points)      . 

•  Adequacy  of  the  evaluation  plan  in 
describing  the  project's  objectives  in 
quantifiable  terms. 

•  Adequacy  of  the  evaluation  plan  in 
describing  the  process  and  outcome 
indicators  which  will  be  used  to 
determine  whether  the  project's 
objectives  will  be  met. 

•  Adequacy  of  the  evaluation  plan  in 
providing  an  approach  for  obtaining 
information  on  the  issues  stated  above 
in  Part  III,  Application  Characteristics, 
number  6  of  the  RFA. 

•  Allocates  a  ^ficient  amount  of 
funds  to  carry  out  evaluation  activities 
and  explains  and  justifies  the  amount 
and  purpose  of  these  funds. 

•  Likelihood  that  the  project  will 
demonstrate  whether  or  not  commiuiity 
health  coalitions  can  effectively  promote 
risk  factor  reduction  among  minority 
populations. 


•  Likelihood  that  the  project  will 
continue  beyond  the  three  year  funded 
project  period. 

Approved:  fune  2. 1992. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc  92-15063  Filed  6-25-92;  8:45  am] 

BILLMQ  COOC  4iaO-17-M 

Centers  for  Disease  Control 
[Program  Announcement  Numt>er  251] 

Biohazard  Science/Occupational  and 
Environmental  Health  and  Safety 
Educational  Program;  Availat>Hity  of 
Funds  for  Fiscal  Year  1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  Fiscal 
Year  1992  fimds  for  a  cooperative 
agreement  to  develop  and  teach 
educational  programs  in  Biohazard 
Science/Occupational  and 
Environmental  Safety  and  Management 
at  the  graduate  level.  This  agreement 
will  expand  current  occupational  health 
and  safety  efforts  by  targeting  relatively 
new  and  emerging  problems  to  which 
more  and  more  employees  are  being 
exposed.  Such  things  as  genetic 
engineering,  HIV  and  blood-borne 
pathogens  are  all  contributing  to  the 
need  for  this  program.  The  CDC's 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  is 
committed  to  conducting  education 
programs  to  provide  an  adequate  supply 
of  personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of 
Occupational  Safety  and  Health  and 
Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000 
see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
section  21(a)  of  the  Occupational  Safety 
and  Health  Act  of  1970  [29  U.S.C. 
670(a)l. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizations  are  eligible  for 


this  cooperative  agreement.  Eligible 
applicants  must  be  able  to  provide 
training  at  the  master's  and  Ph.D.  levels 
for  a  curriculum  in  biohazard  science. 

Availability  of  Funds 

Approximately  $260,000  will  be 
available  for  Fiscal  Year  1992  to  fund 
one  cooperative  agreement.  The  award 
is  expected  to  begin  on  or  about 
September  30. 1992,  for  a  12-month 
budget  period  within  a  5-year  project 
period.  Funding  estimates  may  vary  and 
are  subject  to  change. 

The  continuation  awards  within  the 
project  period  are  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

Purpose 

This  cooperative  agreement  is 
intended  to  assist  a  college  or  university 
in  the  development  and  implementation 
of  a  graduate  biohazard  training 
program. 

The  medical  and  industrial  hygiene  ■ 
communities  have  shown  that  the 
problem  of  exposure  to  biohazards  has 
been  escalating  over  the  past  decade. 
This  program  will  enhance  the  CDC/ 
NIOSH  commitment  of  supporting 
education  programs  designed  to  provide 
an  adequate  supply  of  personnel  to 
carry  out  the  purposes  of  the 
Occupational  Safety  and  Health  Act. 
This  cooperative  agreement  will 
significantly  strengthen  the 
occupational/public  health 
infrastructure  by  integrating  resources 
for  occupational  safety  and  health 
research  and  public  health  prevention 
programs  at  the  state  and  local  level. 

Program  Requirements 

The  recipient  must  meet  the  following 
requirements: 

1.  The  Graduate  Training  Program 
must  be  located  within  a  medical  school 
or  a  school  of  public  health  to  take 
advantage  of  the  health  research  and 
teaching  ability  of  medical  or  public 
health  faculty  and  staff. 

2.  The  Master  of  Science  curriculum 
shall  include  a  2-year  academic  and 
research  program,  with  a  minimum  of  30 
hours  of  core  and  elective  coursework.  a 
research  prospectus  and  preliminary 
oral  examination,  a  thesis,  and  the  final 
oral  examination. 

a.  Examples  of  core  courses  during 
year  1  (comprising  a  total  of  25  credit 
hours)  could  include:  Survey  of 
Occupational  Safety;  Survey  of 
Environmental  Safety;  Industrial 
Hygiene;  Biostatistics;  Biohazard 
Science;  Laboratory  Methods  in 
Biohazard  Science;  Epidemiology; 
Prospectus  Preparation;  and  Seminars. 
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b.  Examples  of  electives  during  year  1 
could  include:  Biochemistry; 
Microbiology;  Mycology;  Virology; 
Ecology;  Aerosol  Science;  and  other 
approved  courses. 

c.  Examples  of  core  courses  during 
year  2  could  include:  Indoor  Air  Quality; 
Toxicology:  Regulatory  Affairs/Health 
Pohcy;  and  Ergonomics/Industrial 
Safety;  Research  and  Thesis 
Preparation. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below,  and  CDC/ 
NIOSH  will  be  responsible  for 
conducting  activities  under  B..  below. 

A.  Recipient  Activities 

1.  Develop  the  biohazard  graduate 
degree  curriculum. 

2.  Develop  fiaculty  and  staff  to  teach 
the  program. 

3.  Integrate  the  program  to  provide 
opportunities  for  training  to  students  in 
occupational  medicine,  industrial 
hygiene,  occupational  safety, 
environmental  studies*  and  general 
public  health. 

4.  Develop  opportunities  for 
collaborative  studies  and  field 
investigations  for  the  disciplines 
outlined  above. 

5.  Develop  plans  for  recruiting 
students  into  the  program. 

6.  Develop  syllabi  for  all  courses  and 
submit  them  to  CDC. 

7.  Develop  an  evaluation  tool  to 
measure  the  impact  of  the  training. 

B.  CDC/NIOSH  Activities 

1.  Provide  technical  assistance  and 
consultation  through  site  visits  and 
correspondence  in  the  area  of  program 
development  and  implementation. 

2.  Provide  scientific  and  technical 
collaboration  in  the  development  of  the 
curriculum  materials  and  their 
subsequent  review. 

3.  Provide  technical  assistance  in  the 
evaluation  of  the  results  and  efficacy  of 
the  program. 

4.  Assist  in  the  dissemination  of 
materials  generated  by  the  program. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including:  (a) 
The  applicant's  understanding  of  the 
objectives  of  the  proposed  cooperative 
agreement;  and  (b)  the  relevance  of  the 
proposal  to  the  objectives.  (20%) 

2.  Feasibility  of  meeting  the  proposed 
goals  of  the  cooperative  agreement 
including:  (a)  The  proposed  schedule  for 
initiating  and  accomplishing  each  of  the 


activities  of  the  cooperative  agreement; 
and  (b)  the  proposed  method  for 
evaluating  the  accomplishment.  (20%) 

3.  Strength  and  comprehensiveness  of 
the  training  program  plan  which 
addresses  the  distinct  characteristics 
and  needs  of  the  target  audience,  the 
proposed  curriculum  and  course 
outlines,  and  the  essential  instructional 
strategies  for  planning,  conducting,  and 
evaluating  training  programs.  (25%) 

4.  Training  and  experience  of  the 
Program  Director  and  staff  including:  (a) 
Program  Director  with  technical 
expertise,  education,  and  research 
background  in  the  biohazard  science 
field;  and  (b)  faculty  with  training  and 
experience  in  the  appropriate  technical 
content  areas.  (25%) 

5.  The  capabihty  of  accessing  national 
user  groups  in  order  to  ensure 
consistency  in  delivering  training 
programs  and  credibility  with  Federal 
agencies  and  state  and  local  educational 
institutions;  and  the  ability  to  bring  in 
adjunct  faculty  from  an  established 
network  of  biohazard  science  experts. 
(10%) 

6.  The  budget  will  be  evaluated  to  the 
extent  it  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds.  (Not  Scored) 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is  93.263. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  111, 
Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road.  NE.. 
room  300,  Atlanta,  Georgia  30305,  on  or 
before  August  20. 1992. 

1.  Deadline 

Applications  will  be  considered  to 
have  met  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  review  group.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service  as  proof  of 
timely  mailing. 


2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
information 

To  receive  additional  written 
information  call  (404)  332-4561.  You  Mrill 
be  asked  to  leave  your  name,  address, 
and  phone  number  and  will  need  to  refer 
to  Announcement  251.  You  will  receive 
a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Lisa  G. 
Tamaroff.  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE..  room  300,  Mail  Stop  E- 
14,  Atlanta,  Georgia  30305,  (404)  842- 
6630.  Programmatic  technical  assistance 
is  available  from  Walter  E.  Ruch, 
Division  of  Training  and  Manpower 
Development.  National  Institute  for 
Occupational  Safety  and  Health,  CDC. 
4676  Columbia  Parkway,  Cincinnati. 
Ohio  45226.  (513)  533-8278. 

Please  refer  to  Announcement 
Number  251  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001  00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325.  (Telephone 
202-783-3238.) 

Dated:  June  19. 1992. 
|.  Donald  Millar. 

Director,  National  Institute  for  Occupational 
Safety  and  Health.  Centers  for  Disease 
Control. 

[FR  Doc.  92-15051  Filed  6-25-92;  8:45  am) 

BtLLINC  COOC  4160-19-M 


[Announcement  Number  237] 

Cooperative  Agreement  for 
Epidemiologic  Evaluation  of  Childhood 
Leukemia  and  Paternal  Exposure  to 
Ionizing  Radiation;  Availability  of 
Funds  for  Fiscal  Year  1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  Fiscal 
Year  1992  funds  for  a  cooperative 
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agreement  to  conduct.an  epidemiologic 
evaluation  of  childhood  leukemia  and 
paternal  occupational  exposure  to 
ionizing  radiation. 

the  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  Of 
Occupational  Safety  and  Health  and 
Environmental  Health.  (For  ordering  a 
copy  of  Healihy  People  2000.  see  the 
section  V.here  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under  section 
20(a)  of  the  Occupational  Safety  and  Health 
Act  of  1970  [29  U.S.C.  669(3)]  and  the  Public 
Health  Service  Act.  section  301(a)  (42  U.S.C. 
241(a)|,  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  nonprofit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizations,  state  and 
local  health  departments  and  small 
minority  and/or  women-owned 
businesses  are  eligible  for  this 
cooperative  agreement. 

Note:  Eligible  applicants  may  enter  into 
contracts  and  consortia  agreements  and 
understandings  as  necessary  to  meet  the 
requirements  of  the  program  and  to 
strengthen  the  overall  application.  The  intent 
to'use  such  mechanisms  must  be  stated  in  the 
application  and  the  nature  and  scope  of  work 
of  these  mechanisms  require  the  approval  of 
CDC. 

Availability  of  Funds 

Approximately  $500,000  will  be 
available  in  Fiscal  Year  1992  to  fund  one 
or  more  applications,  with  the  amount  of 
each  award  dependent  upon  the  number 
of  awards  made.  Funding  estimates  may 
vary  and  are  subject  to  change.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1. 1992,  and  will  be 
awarded  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Continuation  awards  within  the  project 
period  are  made  on  the  basis  of 
satisfactory  progress  and  availability  of 
funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  support  an 
epidemiologic  study,  to  be  conducted  in 
cooperation  with  CDC  (specifically,  the 
National  Institute  for  Occupational 
Safety  and  Health  [NIOSHJ  and 
National  Center  for  Environmental 
Health  and  Injury  Control  [NCEHIC]) 


that  will  investigate  the  possible 
association  between  childhood  leukemia 
and  lymphoma  and  paternal 
occupational  exposure  to  ionizing 
radiation. 

Program  Requireinents 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A.,  below  and  CDC  will 
be  responsible  for  conducting  activities 
under  B..  below: 


A.  Recipient  Activities 

1.  In  collaboration  with  CDC.  develop 
a  research  protocol  for  an  epidemiologic 
investigation  of  childhood  leukemia  and 
lymphoma  and  paternal  exposure  to 
ionizing  radiation.  The  nature  of  the 
study  and  the  site  to  be  evaluated 
should  be  selected  in  consideration  of 
the  following  criteria; 

•  Appropriate  radiation  exposure 
levels; 

•  Availability  of  appropriate 
personnel  and  dosimetry  records  at  the 
facility  under  evaluation; 

•  Availability  of  suitable  regional 
cancer  registry  or  other  source  of  cancer 
cases;  and 

•  Sufficient  sample  size  (childhood 
leukemia  is  a  very  rare  disease). 
Evidence  must  be  provided  that  the 
recipient  considered  a  number  of 
Department  of  Energy  (DOE)  nuclear 
facilities  in  the  selection  process.  Since 
workers  may  live  near  their  place  of 
employment,  consideration  should  also 
be  given  to  low-level  radiation  exposure 
directly  to  affected  children  as  a  risk 
factor  in  addition  to  parental  risk 
factors. 

2.  In  collaboration  with  CDC, 
implement  study  protocol,  including 
development  of  data  collection 
instruments,  data  collection,  analysis, 
interpretation,  and  reporting. 

B.  CDC  Activities 

1.  Identify  and  convene  Peer  Review 
Panel  to  review  protocol  and  provide 
scientific  guidance  to  the  conduct, 
analysis,  and  reporting  of  the  study. 

2.  Collaborate  with  the  recipient  in  all 
stages  of  the  project  including  design  of 
the  protocol  and  data  collection 
instruments,  data  analysis. 
interpretation  of  results,  and  preparation 
of  written  reports. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 


1.  Identification  of  Appropriate  Study 
Population  (30%) 

The  applicant's  ability  to  identify  an 
appropriate  study  population  with 
regard  to  the  criteria  listed  in  the 
PROGRAM  REQUIREMENTS  section, 
under  Recipient  Activities. 

2.  Proposed  Study  Design  (25%) 

The  extent  to  which  the  applicant's 
proposal  addresses: 

(a)  Rationale  for  the  proposed  study 
design; 

(b)  Identification  of  an  appropriate 
comparison  group; 

(c)  Proposed  sample  size; 

(d)  A  plan  for  exposure  assessment, 
identification  of  cases  of  childhood 
cancers,  and  assessment  of  confounding- 
or  modifying  risk  factors;  and 

(e)  a  general  plan  for  the  analysis  of 
the  data. 

3.  Program  Personnel  (20%) 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications  and 
commitment  of  the  applicant,  (b) 
detailed  allocations  of  time  and  effort  of 
staff  devoted  to  the  project,  and  (c)  the 
qualifications  of  the  support  staff. 

4.  Understanding  of  the  Problem  (10%) 

The  applicant's  ability  to  demonstrate 
an  understanding  of  the  nature  of  the 
problem  to  be  addressed.  This 
specifically  includes  description  of  the 
occupational  and  public  health 
importance  of  the  study  to  be 
undertaken. 

5.  Collaboration  (15%) 

The  applicant  should  demonstrate 
ability  to  collaborate  with  other 
agencies  or  facilities  necessary  for  the 
conduct  of  the  study,  including,  but  not 
limited  to.  medical  facilities  or  cancer 
registries.  The  degree  of  commitment 
and  cooperation  of  collaborating  parties 
may  be  evidenced  by  letters  detailing 
the  specific  nature  and  extent  of 
involvement. 

6.  Budget  Justification  (not  scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  and  consistency  with  the 
intended  use  of  cooperative  agreement 
funds.  The  application  will  also  be 
reviewed  as  to  the  adequacy  of  existing 
and  proposed  facilities  and  resources  for 
conducting  project  activities. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  involving  the  collection  ol 
information  ftom  10  or  more  individuals 


and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OKiB]  under  the  Paperwork  Reduction 
Act.  n 

Human  Subjects 

This  project  involves  research  on 
human  subjects;  therefore,  all  applicants 
must  comply  with  the  Department  of 
Health  and  Human  Services  Regulations 
(45  Code  of  Federal  Regulations  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit- 
Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
by  Executive  Order  12372. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  (CFDA)  for  this  project  is 
93.262. 

Application  Submission  and  Deadline 

The  originaland  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Diseases 
Control,  room  300,  Mailstop  E-14.  255 
East  Paces  Ferry  Road,  NE.,  Atlanta, 
Georgia  30305,  on  or  before  August  19, 
1992.  1 1 

1.  Deadline     ' ' 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  Postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailings. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  I.A.  or  l.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant 


Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You  will 
be  asked  to  leave  your  name,  address, 
and  phone  number  and  will  need  to  refer 
to  Announcement  Number  237.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Lisa 
Tamaroff.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control.  Mailstop  E-\\.  255 
East  Paces  Ferry  Road.  NE..  room  300. 
Atlanta.  Georgia  30305.  (404)  842-6630. 
Programmatic  technical  assistance  may 
be  obtained  from:  Paul  Renard.  Division 
of  Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control. 
1600  Clifton  Road,  NE.,  Mailstop  F-29, 
Atlanta,  Georgia  30333.  (404)  48&-4613. 
Scientific  Assistance  may  be  obtained 
from:  (1)  Dr.  Anne  T.  Fidler,  Division  of 
Surveillance,  Hazard  Evaluations  and 
Field  Studies,  National  Institute  for 
Occupational  Safety  and  Health, 
Centers  for  Disease  Control.  4676 
Columbia  Parkway,  Mailstop  R-44. 
Cincinnati.  Ohio  45228,  (513)  841-4400, 
or  (2)  Dr.  Paul  L.  Garbe,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health  and  Injury 
Control,  Centers  for  Disease  Control, 
1600  Clifton  Road.  NE..  Mailstop  F-28. 
Atlanta.  Georgia  30333.  (404)  488^613. 

Please  refer  to  Announcement 
Number  237  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  01 7-001 -004 74-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325  (Telephone 
(202)  783-3238). 

Dated:  June  22, 1992. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control. 
[PR  Doc.  92-15049  Filed  6-25-92:  8:45  am] 
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[Program  Announcement  Number  265] 

Cooperative  Agreements  for  Fetal 
Alcohol  Syndrome  Prevention 
Research  Programr,  Availability  of 
Funds  for  Fiscal  Year  1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  fiscal  year 
(FY)  1992  funds  for  cooperative 
agreements  to  develop  collaborative, 
multidisciplinary  research  and  training 
programs  to  prevent  fetal  alcohol 
syndrome  (FAS)  and  fetal  alcohol 
effects  (FAE).  This  cooperative 
agreement  mechanism  supports  Fetal 
Alcohol  Syndrome  Prevention  Research 
Programs  (hereafter  FAS  Research 
Programs),  which  will  conduct 
prevention  research  in  order  to  increase 
the  prevention  knowledge  base  for  FAS 
and  FAE  and  to  develop  innovative  and 
effective  methods  to  prevent  FAS  and 
FAE. 

The  Public  Health  Ser\'ice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  Maternal 
and  Infant  Health.  (For  ordering  a  copy 
of  Healthy  People  2000  sec  the  section 
Where  To  Obtain  Additional 
Information). 

Authority 

This  program  is  authorized  under  sections 
301  and  317  of  the  Public  Health  Service  Act 
|42  U.S.C.  241  and  247bJ.  as  amended. 

Eligible  Applicants 

Eligible  applicants  include  non-profit 
and  for-profit  organizations.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  organizations,  state  and  local 
health  departments  or  their  bona  fide 
agents  or  instrumentalities,  and  small, 
minority  and/or  women-owned 
businesses  are  eligible  for  these 
cooperative  agreements. 

Note:  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements,  as 
necessary  to  meet  the  essential  requirements 
of  this  cooperative  agreement  program  and  to 
strengthen  the  overall  application. 

Applicants  seeking  funding  for  State 
Fetal  Alcohol  Syndrome  Prevention 
Programs  are  referred  to  Announcement 
Number  264. 

Availability  of  Funds 

Approximately  $450,000  is  available  in 
FY  1992  to  fund  up  to  three  awards.  It  is 
expected  that  the  avera^  award  will  be 
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$150,000  ranging  from  $125,000  to 
$200,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
1992,  and  are  usually  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  five  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availabihty  cf  funds. 


Purpose 

The  purpose  of  the  FAS  Research 
Programs  is  to  develop  methods  for 
identifying  women  at  high  risk  for 
having  children  with  FAS,  design 
primary  prevention  strategies  for  these 
women,  and  evaluate  rigorously  the 
effectiveness  of  these  strategies. 
Awards  under  this  cooperative 
agreement  program  are  intended  to 
assist  researchers  to  conduct  prevention 
effectiveness  research  related  to  FAS.  It 
is  expected  that  awards  under  this 
progrcm  will  result  in  the  assembling  of 
multidisciplinary  research  teams  to 
develop,  implement,  and  evaluate 
population-based  programs  to  identify 
women  at  high  risk  for  having  infants 
with  FAS  or  other  adverse  alcohol 
effects,  and  prevent  FAS  among  future 
children  of  these  high  risk  women. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Assemble  a  multidisciplinary 
research  team  composed  of 
professionals  from  relevant  academic 
disciplines.  Relevant  disciplines  include 
epidemiology,  medicine,  obstetrics, 
pediatrics,  psychiatry,  psychology, 
developmental  and  behavioral  science, 
nursing,  biostatistics  or  statistics,  and 
education. 

2.  Develop,  implement,  and  evaluate 
population-based  programs  to: 

(a)  Identify  women  at  high  risk  of 
having  infants  with  FAS  or  other 
adverse  alcohol  effects; 

(b)  Establish  prevention  projects  in 
partnership  with  state  and  local  public 
health  agencies  and  other  community 
agencies  to  develop  models  to  offer 
primary  prevention  services  for  women 
at  high  risk  for  having  children  with  FAS 
and  other  adverse  alcohol  effects;  and 

(c)  Evaluate  rigorously  the 
effectiveness  of  such  prevention 
programs,  measured  by  changes  in  the 
risk  of  FAS  among  participants  of  the 


program  relative  to  a  suitable  control 
group. 

B.  CDC  Activities 

1.  Provide  technical  assistance 
through  site  visits  and  correspondence 
related  to  development,  implementation, 
and  evaluation  of  FAS  epidemiologic 
surveillance  and  prevention 
methodologies. 

2.  Assist  with  development  and 
dissemination  of  applicable  FAS 
prevention  research  results. 

3.  Provide  scientific  collaboration. 

Evaluation  Criteria 

Apphcations  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Need  and  Purpose  (10%) 

Responsiveness  to  the  objectives  of 
the  cooperative  agreement  program, 
including  the  applicant's  understanding 
of  the  purpose  of  the  proposed 
cooperative  agreement  and  the 
relevance  of  the  proposed  project  to  the 
purpose  of  the  agreement. 

2.  Project  Description  and  Methods 
(35%) 

a.  Strength  of  the  overall  project 
design  in  describing  the  objectives  of  the 
proposed  project  in  relation  to  overall 
objectives. 

b.  Strength  of  the  project  design  in 
describing  the  proposed  project, 
including  components  regarding 
identification  of  women  at  high  risk  for 
having  infants  with  FAS;  and 
implementation  and  evaluation  of 
primary  prevention  strategies  in 
cooperation  with  slate  and  local  public 
health  agencies  and  other  community 
agencies. 

c.  Strength  of  the  project  design  in 
describing  the  population  to  be  studied 
and  reasons  for  selecting  the  population, 
including  reasons  why  the  selected 
population  is  appropriate  for  the  needs 
of  the  proposed  project. 

d.  Demonstration  of  ability  to  identify 
and  to  have  access  to  women  at  high 
risk  for  having  infants  with  FAS. 

e.  Demonstration  of  ability  to  acquire 
prevalence  data  on  FAS  for  the 
population  identified  in  the  proposed 
project. 

f.  Demonstration  cf  ability  to  acquire 
access  to  treatment  services  for  women 
and  relevant  follow-up  data. 

g.  Strength  of  the  project  design  in 
describing  the  steps  to  be  taken  in 
planning  and  implementing  the  overall 
project. 

3.  Capability  and  Experience  (25%) 

a.  Demonstration  of  capability  to 
conduct  a  project  of  this  nature, 


including  reputation  in  the  field,  ability 
to  access  all  necessary  data  and  client 
information,  and  ability  to  demonstrate 
a  pre-eminent  position  as  an  appropriate 
agency  to  carry  out  the  project. 

b.  Demonstration  of  ability  to  identify, 
organize,  and  determine  appropriate 
responsibilities  among  the  applicant, 
CDC,  and  other  participants. 

c.  Demonstration  of  applicant's 
successful  experience  and  performance 
in  conducting  and  evaluating  similar 
projects,  including  the  strength  and 
value  to  the  project  of  any  collaborating 
organizations. 

d.  Demonstration  of  appropriate 
organization  of  the  research  group; 
appropriate  plans  for  collaboration 
within  the  research  group  (including 
communicating  research  hypotheses, 
methods,  progress,  and  outcomes  to 
others  in  the  research  group); 
appropriate  methods  for  disseminating 
findings  outside  of  the  research  group; 
and  appropriate  relationship  between 
the  research  group  and  state  or  local 
health  departments  in  conducting 
research  and  communicating  findings. 


4.  Staffing  and  Management  Resources 
(30%) 

a.  Demonstration  that  proposed 
Project  Director  is  knowledgeable 
regarding  public  health  prevention 
methods  and  programs  (preferably 
experienced  in  FAS  or  developmental 
disabilities  clinical  or  prevention 
methods),  and  has  management 
capabilities,  scientific  skills,  and 
experience  with  prevention  activities,  as 
evidenced  by  publications,  program 
summaries,  or  other  materials  that 
document  prior  work.  Demonstration  of 
a  significant  time  commitment  to  the 
project  by  the  proposed  Project  Director. 

b.  Demonstration  that  proposed 
Principal  Investigator  is  knowledgeable 
in  the  area  of  FAS,  and  has  management 
capabilities,  scientific  skills,  and 
experience  with  prevention  activities,  as 
evidenced  by  publications,  program 
summaries,  or  other  materials  that 
document  prior  work.  Demonstration  of 
a  major  time  commitment  to  the  project 
by  the  proposed  Principal  Investigator. 

c.  Demonstration  that  proposed 
professional  staff  are  knowledgeable 
regarding  public  health  prevention 
methods  and  programs  (preferably 
experienced  in  FAS  or  developmental 
disabilities  clinical  or  prevention 
methods)  and  have  appropriate  training 
and  experience  in  the  area  of 
epidemiologic  surveillance  and 
epidemiologic  evaluation,  as  evidenced 
by  publications,  program  sununaries,  or 
other  materials  that  document  prior 
work.  Demonstration  of  a  time 
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commitment  by  the  proposed 
professional  staff  that  is  sufficient  to 
accomplish  the  project.  Demonstration 
that  research  team  represents  relevant 
academic  fields,  including  fields  such  as 
epidemiology,  medicine,  obstetrics, 
pediatrics,  psychiatry,  psychology, 
developmental  and  behavioral  science, 
nursing,  biostatistics  or  statistics,  and 
education. 

d.  Demonstration  of  ability  to  provide 
facilities  and  other  necessary  resources. 

5.  Budget  (Not  Scored) 

Extent  to  which  the  project  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds.  Extent  of  cost  sharing  between 
the  applicant  and  collaborators  relative 
to  program  operations. 

Funding  Priorities 

Priority  will  be  given  to  funding 
applicants  that  plan  to  collaborate  with 
state  health  departments. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  Code  of 
Federal  Regulations  46]  regarding  the 
protection  of  human  subjects.  Assurance 
must  be  provided  to  demonstrate  that 
the  project  will  be  subject  to  initial  and 
continuing  review  by  an  appropriate 
institutional  review  committee.  The 
applicant  will  be  responsible  for 
providing  assurance  in  accordance  with 
the  appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  are  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  I 

Executive  Oraer  12372  Review 

Apphcations  are  not  subject  to  review 
by  Executive  Order  12372. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Application  Submission  and  Deadline 

Applicants  from  academic  institutions 
and  the  private  sector  should  use  Form 
PHS  398  (Rev.  9/91).  State  and  local 
governments  may  use  PHS  Form  5161-1. 
however.  PHS  Form  "398  is  preferred. 
The  original  and  two  copies  of  the 


application  must  be  submitted  to  Henry 
S.  Cassell.  Ill,  Grants  Management 
Officer,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE..  room  300,  Atlanta. 
Georgia  30305,  on  or  before  August 
19,1992. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maiUng. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  to  Obtain  Additional  Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You  will 
be  asked  to  leave  your  name,  address, 
and  phone  number  and  will  need  to  refer 
to  Announcement  Number  265.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Lisa 
Tamaroff.  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control.  255  East  Paces 
Ferry  Road.  NE.,  room  415.  Atlanta. 
Georgia  30305.  (404)  842-6630. 
Programmatic  technical  assistance  may 
be  obtained  from  Karen  Hymbaugh, 
M.P.A.,  Division  of  Birth  Defects  and 
Developmental  Disabilities.  National 
Center  for  Environmental  Health  and 
Injury  Control.  Centers  for  Disease 
Control.  1600  Clifton  Road,  NE.,  Mail 
Stop  F-37,  Atlanta.  Georgia  30333. 
(404)488-4226. 

Please  refer  to  Announcement 
Number  265  when  requesting 
information  or  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report 
Stock  No.  017-001-00473-1)  referenced 
in  the  introduction  through  the 
Superintendent  of  Documents. 


Government  Printing  Office. 
Washington,  DC,  20402-9325.  Telephone 
(202)783-3238. 

Dated:  June  22. 1992. 
Robert  L  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control. 
[FR  Doc.  92-15048  Filed  6-25-92;  8:45  am] 

BILLING  CODE  4160-1t-M 


[Program  Announcement  264] 

Cooperative  Agreements  for  State 
Fetal  Alcot>ol  Syndrome  Prevention 
Programs;  Notice  of  Availability  of 
Funds  for  Fiscal  Year  1992 

Introduction 

The  Centers  for  Disease  Control 
(CDC),  the  Nation's  prevention  agency, 
announces  the  availability  of  fiscal  year 
(FY)  1992  funds  for  cooperative 
agreements  to  coordinate  programs  to 
prevent  fetal  alcohol  syndrome  (FAS) 
and  fetal  alcohol  effects  (FAE).  This 
cooperative  agreement  mechanism 
supports  State  Fetal  Alcohol  Syndrome 
Prevention  Programs  (hereafter  State 
FAS  Prevention  Programs),  which  will 
plan,  coordinate,  implement,  and 
evaluate  FAS  and  FAE  prevention 
programs  using  all  appropriate  resources 
available. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of  Maternal 
and  Infant  Health.  (For  ordering  a  copy 
of  Healthy  People  2000  see  the  section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under  sections 
301  and  317  of  the  Public  Health  Service  Act 
(42  U.S.C.  241  and  247b),  as  amended. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  states  or  their 
bona  fide  agents  or  instrumentalities. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia,  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  Palau.  and  federally 
recognized  Indian  tribal  governments. 

Note:  Eligible  applicants  may  enter  into 
contracts,  including  consortia  agreements,  as 
necessary  to  meet  the  essential  requirements 
of  this  cooperative  ag<eement  program  and  to 
strengthen  the  overall  application,  provided 
that  the  lead  organization  is  a  state. 
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Applicants  seeking  funding  for  Fetal 
Alcohol  Syndrome  Prevention  Research 
Programs  are  referred  to  Announcement 
Number  265. 

Availability  of  Funds 

Approximately  $450,000  is  available  in 
FY  1992  to  fund  up  to  three  awards.  It  is 
expected  that  the  average  award  will  be 
$150,000  ranging  from  $125,000  to 
$200,000.  It  is  expected  that  the  awards 
will  begin  on  or  about  September  30, 
1992,  and  are  usually  made  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  five  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  program  is  to  help  state 
health  agencies  to  create  statewide  or 
community-wide  FAS  prevention 
programs;  to  implement  projects,  in 
partnership  with  local  public  health 
agencies  and  other  community  agencies, 
to  find  women  at  risk  of  having  infants 
with  FAS  and  initiate  strategies  of 
primary  prevention;  to  improve 
epidemiologic  surveillance  and 
availability  of  data  necessary  for  FAS 
prevention;  and  to  evaluate  the 
effectiveness  of  their  FAS  prevention 
programs. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B..  below: 

A.  Recipient  Activities 

1.  Provide  for  a  State  FAS  Coordinator 
who  will: 

(a)  Coordinate  and  mobilize  state 
resources  to  prevent  FAS; 

(b)  Develop  programs  to  prevent  FAS 
through  school,  public,  and  professional 
education; 

(c)  Make  FAS  a  visible  health  priority 
in  the  state; 

(d)  Develop  plans  for  the  prevention 
of  FAS  using  all  appropriate  agencies 
and  resources  in  the  state;  recipient  is 
encouraged  to  collaborate  with 
community-based  organizations, 
particularly  health  centers  such  as 
community  and  migrant  health  centers 
and  healthcare  for  the  homeless  that  are 
funded  by  the  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Services  Administration, 
Public  Health  Service;  and 


(e)  Stimulate  and  assist  in  the 
implementation  of  community 
prevention  projects. 

2.  Provide  FAS  epidemiologic 
surveillance  in  the  state  to  determine 
birth  prevalence  rates. 

3.  Develop  programs  to  identify 
women  at  high  nsk  for  having  infants 
with  FAS.  and  design,  implement,  and 
evaluate  strategies  of  primary 
prevention. 

4.  Evaluate  the  effectiveness  of  FAS 
prevention  efforts  in  the  state. 

5.  Collaborate  with  other  appropriate 
state  agencies  with  responsibilities  for 
the  prevention  and  control  of  alcohol 
and  other  drug  abuse. 

B.  CDC  Activities 

1.  Provide  technical  assistance 
through  site  visits  and  correspondence 
related  to  development,  implementation, 
and  evaluation  of  FAS  epidemiologic 
surveillance  and  prevention  methods. 

2.  Assist  with  development  and 
dissemination  of  appHcable  FAS 
prevention  program  results. 

3.  Provide  scientific  collaboration. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Need  and  Purpose  (10%) 

Responsiveness  to  the  objectives  of 
the  cooperative  agreement  program, 
including  the  applicant's  recognition  of 
the  public  health  significance  of  the 
problem  and  the  relevance  of  the 
proposed  project  to  the  purpose  of  the 
agreement. 

2.  Project  Description  and  Methods 
(35%) 

a.  Strength  of  the  project  design  in 
describing  the  objectives  of  the 
proposed  project. 

b.  Quality  of  the  project  design  in 
describing  the  technical  approach, 
including:  Identification  of  available 
state  resources  for  FAS  prevention; 
description  of  proposed  or  existing 
epidemiologic  surveillance  methods;  and 
description  of  methods  for  evaluating 
program  success. 

c.  Strength  of  the  project  design  in 
describing  the  population  to  be  served 
and  rationale  for  choosing  the 
population. 

d.  Demonstration  of  ability  to  identify 
and  to  have  access  to  women  at  high 
risk  for  having  infants  with  FAS. 
Demonstration  of  ability  to  protect  the 
confidentiality  of  women  who 
participate  in  the  project 

e.  Strength  of  the  project  desi^  in 
describing  the  steps  to  be  taken  in 
planning  and  implementing  the  project 


3.  Capability  and  Experience  (25%) 

a.  Demonstration  of  capability  to 
conduct  a  project  of  this  nature, 
including  reputation  in  the  field,  ability 
to  access  all  necessary  data  and  client 
information,  and  ability  to  demonstrate 
a  pre-eminent  position  as  an  appropriate 
agency  to  carry  out  the  project. 

b.  Demonstration  of  ability  to  identify, 
organize,  and  determine  appropriate 
responsibilities  among  the  applicant 
CDC.  and  other  participants.  Evidence 
of  collaboration  with  other  appropriate 
state  agencies  with  responsibilities  for 
the  prevention  and  control  of  alcohol 
and  other  drug  abuse. 

c.  Demonstration  of  applicant's 
successful  experience  and  performance 
in  conducting  and  evaluating  similar 
projects,  including  the  strength  and 
value  to  the  project  of  any  collaborating 
organizations. 

4.  Staffing  and  Management  Resources 
(30%) 

a.  Demonstration  that  proposed 
Project  Director  is  knowledgeable 
regarding  public  health  prevention 
methods  and  programs  (preferably 
experience  in  FAS  or  developmental 
disabilities  cHnical  or  prevention 
methods),  and  has  management 
capabilities,  scientific  skills,  and 
experience  with  prevention  activities,  as 
evidenced  by  publications,  program 
summaries,  or  other  materials  that 
document  prior  work.  Demonstration  of 
a  significant  time  commitment  to  the 
project  by  the  proposed  Project  Director. 

b.  Demonstration  that  proposed  State 
FAS  Coordinator  is  knowledgeable  in 
the  area  of  FAS,  and  has  management 
capabilities,  scientific  skills,  and 
experience  with  prevention  activities,  as 
evidenced  by  publications,  program 
summaries,  or  other  materials  that 
document  prior  work.  Demonstration  of 
a  major  time  commitment  to  the  project 
by  the  proposed  State  FAS  Coordinator. 

c.  Demonstration  that  proposed 
professional  staff  are  the  appropriate 
mix  of  professional  disciplines  based  on 
their  training,  experience,  and  expertise 
in  their  disciplines,  as  evidenced  by 
publications,  program  summaries,  or 
other  materials  that  document  prior 
work.  Demonstration  of  a  time 
commitment  by  the  proposed 
professional  staff  that  is  sufficient  to 
accomplish  the  project 

d.  Demonstration  of  ability  to  provide 
facilities  and  other  necessary 
management  or  administrative 
resources. 

5.  Budget  (Not  scored) 

Extent  to  which  the  project  budget  is 
reasonable,  clearly  justified,  and 
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consistent  with  the  intended  use  of 
funds.  Extent  of  cost  sharing  between 
the  state  and  collaborators  relative  to 
program  operations. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  C  FR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  are  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act. 

Executive  Order  12372 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372,  as  implemented  by  DHHS 
regulations  in  45  CFR 100.  Executive 
Order  12372  sets  up  a  system  for  state 
and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Atlanta,  Georgia  30305,  no  later  than  30 
days  after  the  application  deadline  for 
new  and  competing  continuation 
awards.  [A  waiver  for  the  60  day 
requirement  has  been  requested.]  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  state 


process  recommendations  it  receives 
after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Henry  S.  Cassell,  III, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road,  NE.. 
room  300,  Atlanta,  Georgia  30305,  on  or 
before  August  4, 1992. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date,  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
room  300,  Atlanta,  Georgia  30305,  (404) 
842-6630.  Programmatic  technical 
assistance  may  be  obtained  from  Karen 
Hymbaugh,  M.P.A.,  Division  of  Birth 
Defects  and  Developmental  Disabilities. 
National  Center  for  Environmental 
Health  and  Injury  Control,  Centers  for 
Disease  Control,  1600  Clifton  Road,  NE.. 
Mail  Stop  F-37,  Atlanta,  Georgia  30333, 
(404)  48&-4226. 

Please  refer  to  Announcement 
Number  264  when  requesting 
information  or  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 


Stock  No.  017-001  00473-1)  referenced  in 
the  INTRODUCTION  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  DC  20402-9325,  (Telephone 
(202)  783-3238). 

Dated:  June  22, 1992. 
Robert  L  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control. 
(FR  Doc.  92-15050  Filed  6-25-92;  8:45  amj 

BILUNG  CODE  4160-18-M 


Food  and  Drug  Administration 

Advisory  Committees;  Renewals 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
renewal  of  certain  FDA  advisory 
committees  by  the  Commissioner  of 
Food  and  Drugs.  This  notice  is  issued 
under  the  Federal  Advisory  Committee 
Act  of  October  6, 1972  (Pub.  L  92-463  (5 
U.S.C.  App.  2)). 

DATES:  Authority  for  these  committees 
will  expire  on  the  date  indicated  below 
unless  the  Commissioner  formally 
determines  that  renewal  is  in  the  public 
interest. 


Name  of  commitlee 

Dale  of  expiration 

Anesthetic  and  Life  Support 

May  1.  1994 

Drugs 

Blood  Products 

luiay  13,  1994 

PulnDona'V-Allergy  Drugs 

May  30.  1994 

Drug  Abuse 

May  31.  1994 

Science  Advisory  Board  to 

June  2,  1994 

the  National   Center  for 

Toxicological  Research. 

Penpheral      and      Central 

June  4,  1994 

Nervous  System  Drugs. 

Psychopharmacologic 

June  4,  1994  "■ 

Drugs 

FOR  FURTHER  INFORMATION  CONTACT 

Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
2765. 

Dated:  June  22. 1992. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-15057  Filed  6-25-92;  8:45  amJ 
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Assuring  Radiation  Protection; 
Availability  of  Cooperative  Agreement; 
Request  for  Applications 

agency:  Food  and  Drug  Administration, 

HHS.      ■ 

Acnow:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA).  Center  for 
Devices  and  Radiological  Health 
(CDRH).  Office  of  Training  and 
Assistance  (OTA)  is  announcing  the 
availability  of  up  to  $750,000  in  total 
costs  (including  both  direct  and  indirect 
costs)  per  year,  for  a  period  of  5  years, 
for  the  establishment  of  a  cooperative 
agreement  to  support  efforts  to 
coordinate  Federal  and  State  actions  to 
assure  radiation  protection.  Federal 
funds  are  currently  available  for  this 
program,  but  an  award  is  subject  to  the 
condition  that  funds  are  transferred  to 
FDA  from  other  Federal  agencies  to 
support  this  program. 
DATES:  Applications  must  be  received 
by  4:30  p.m.  on  August  10. 1992. 
ADDRESSES:  Application  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Robert  L  Robins,  State  Contracts  and 
Assistance  Agreements  Branch  (HFA- 
520),  Food  and  Drug  Administration. 
Park  Bldg.,  Rm.  3-20,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301^143-6170. 
Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  Park  Bldg..  Rm.  3-20. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administration  and 
financial  management  aspects  of  the 
program:  Robert  L  Robins  (address 
above). 

Regarding  the  programmatic  aspects 
of  the  research'  program:  Richard  E. 
Gross,  Center  for  Devices  and 
Radiological  Health  (HFZ-200),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-443- 
3448. 
SUPPLEMENTARY  INFORMATION:  FDA  will 

support  the  efforts  covered  by  this 
notice  under  section  532  of  the  Federal. 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360ii).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93.103. 

The  Public  Health  Service  (WS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  request  for 
application  (RFA),  Assuring  Radiation 
Protection,  is  related  to  the  priority  area 
of  "Healthy  People  2000"  Cancer 
Objectives  (Chapter  16).  Potential 
applicants  may  obtain  a  copy  of 


"Healthy  People  2000"  (Full  Report. 
Stock  No.  017-001-00474-0)  or  "Healthy 
People  2000"  (Summary  Report,  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325  (telephone 
202-783-3238). 

L  Background 

Since  1968,  FDA,  the  Nuclear 
Regulatory  Commission  and  its 
predecessor  organizations,  and  the 
Environmental  Protection  Agency  have 
provided  financial  support  for  a  forum 
for  the  exchange  of  ideas  and 
information  among  the  States  and  the 
Federal  Government  and  to  study 
existing  and  potential  problems  of 
radiation  control.  Other  Federal 
agencies,  notably  the  Centers  for 
Disease  Control  and  the  Federal 
Emergency  Management  Agency,  have 
provided.^dditional  support  for  specific 
activities  associated  with  the  exchange 
of  ideas.  This  forum  has  made  it 
possible  for  State  and  Federal  agencies 
to  work  together  to  study  problems  of 
mutual  interest  and  to  apply  their 
limited  resources  with  maximum 
effectiveness  in  seeking  ways  to  control 
these  pubhc  health  problems. 

Three  major  mechanisms  have  been 
used  to  achieve  this  coordination: 

1.  When  certain  radiation  subjects 
warrant  specific  consideration, 
committees  and  other  working  groups 
composed  of  representatives  of  State 
radiation  control  programs  and  haison 
members  from  the  concerned  Federal 
agencies  have  been  formed  to  evaluate 
and  offer  solutions  to  the  problems.  The 
reconmiendations  of  the  committees  are 
evaluated  by  a  central  board  and  fmal 
recommendations  are  relayed  to  the 
appropriate  Federal  and  State  agencies. 

2.  Annual  meetings  of  Federal  and 
State  officials  are  convened  to  present 
and  discuss  the  results  of  the  studies 
conducted.  The  annual  meetings  also 
include  workshops  to  define  new 
problems  and  areas  of  mutual  concern 
in  radiation  control,  and  clinics  to 
demonstrate  mutually  beneficial 
radiological  health  techniques, 
procedures,  and  systems. 

3.  Additional  educational  activities 
have  been  provided  to  members  of  the 
State  radiation  control  programs  and  the 
general  public  to  acquaint  them  with 
radiation  related  problems  and  the 
proposed  solutions.  Methods  used  have 
included  videotapes,  publications,  and 
training  courses. 

II.  Goals  and  Objectives 

The  objective  of  this  cooperative 
agreement  is  to  continue  the  Federal  and 
State  coordination  activities  with  the 


goal  of  achieving  effective  solutions  to 
present  and  future  radiation  control 
problems.  The  recipient  of  this 
agreement  will  be  expected  to  continue 
the  annual  meetings  and  to  obtain  the 
cooperation  of  the  individual  States  in 
maintaining  the  system  of  committees 
and  working  groups  established  to  deal 
with  individual  problems.  Areas  for 
which  groups  may  be  needed  include, 
but  are  not  limited  to,  radiation 
problems  in  the  environment,  in  the 
healing  arts,  in  industry,  and  in  or 
related  to  consumer  products. 

III.  Reporting  Requirements 

A  program  progress  report  and  an 
annual  Financial  Status  Report  (SF-269) 
are  required.  An  original  and  two  copies 
of  these  reports  shall  be  submitted  to 
FDA's  Grants  Management  Officer 
within  90  days  of  the  budget  expiration 
date  of  the  grant.  Failure  to  file  the 
Financial  Status  Report  (SF-269)  in  a 
timely  fashion  will  be  grounds  to 
withhold  continued  support  of  the  grant. 
A  final  program  progress  report  and 
Financial  Status  Report  (SF-289)  must 
be  submitted  within  90  days  after  the 
expiration  of  the  project  period  as  noted 
on  the  Notice  of  Grant  Award. 

Program  monitoring  of  grantees  will 
be  conducted  on  an  ongoing  basis,  and 
written  reports  will  be  done  at  least 
every  six  months  by  the  project  officer. 


IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  for  this  program  will  be  in  the 
form  of  a  cooperative  agreement  award. 
This  award  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  PHS. 
including  the  provisions  of  42  CFR  part 
52  and  the  appropriate  provisions  of  45 
CFR  parts  74  and  92.  The  regulations 
promulgated  under  Executive  Order 
12372  do  not  apply  to  this  program. 

B.  Eligibility 

This  cooperative  agreement  is 
available  to  any  public  or  private 
nonprofit  organization  (including  State 
and  local  units  of  government)  and  to 
any  for-profit  organization.  For-profit 
organizations  must  exclude  fees  or  profit 
from  their  request  for  support. 

C.  Length  of  Support 

This  agreement  is  planned  for  5  years. 
However,  noncompetitive  continuation 
of  support  beyond  the  first  year  will 
depend  on:  (1)  Acceptable  progranmiatic 
performance  during  the  preceding  year, 
and  (2)  the  availability  of  Federal  fiscal 
year  appropriations. 
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D.  Funding  Plan 

Federal  funds  are  currently  available 
for  this  program,  but  an  award  is  subject 
to  the  condition  that  funds  are 
transferred  to  FDA  from  other  Federal 
agencies  to  support  this  program.  FDA 
intends  to  fund  an  agreement  at  up  to 
$750,000  in  total  costs  (including  both 
direct  and  indirect  costs]  a  year  for  a 
period  of  up  to  5  years  conditional  upon 
the  availability  of  Federal  funds  in 
subsequent  fiscal  years. 

V.  Delineation  of  Substantive 
Involvement 

Inherent  in  the  cooperative  agreement 
award  is  substantive  involvement  by  the 
awarding  agency  and  the  other  agencies 
providing  additional  support. 
Accordingly,  FDA  and  the  other 
agencies  will  have  a  substantive 
involvement  in  the  programmatic 
activities  of  the  project  funded  under 
this  program.  Substantive  involvement 
includes,  but  is  not  limited  to  the 
following: 

1.  FDA  will  appoint  a  project  officer 
who  will  actively  monitor  the  FDA- 
supported  program  under  this  award. 
Priorities  on  issues  to  be  addressed  will 
be  jointly  agreed  to  by  the  recipient  and 
FDA.  The  FDA  project  officer  is  to  be 
invited  to  all  planning  meetings  of  the 
central  board  or  committee  of  the 
recipient  of  the  award.  The  project 
officer  will -participate  in  the  making  of 
the  decisions  with  respect  to  the  annual 
meeting  (including  the  topics  to  be 
discussed),  committee  organization  and 
mission,  and  other  activities  under  this 
award. 

2.  FDA  liaisons  will  be  appointed  to 
all  committees  and  other  working  groups 
dealing  with  problems  related  to  the 
agency  mission.  The  liaison  members 
will  participate  in  the  discussions 
leading  to  any  recommendations 
developed  by  the  committees  and 
working  groups.  They  will  be  primarily 
responsible  for  assuring  that  such 
recommendations  are  in  accordance 
with  Federal  policy  and  regulations.  The 
liaison  members  will  also  act  as 
investigators,  collaborators,  or  resource 
personnel,  as  appropriate. 

3.  FDA  personnel  will  collaborate 
with  the  grantee  on  data  analysis, 
interpretation  of  findings,  and,  where 
appropriate,  co-author  publications. 

4.  Other  Federal  agencies  providing 
financial  support  under  this  agreement 
will  similarly  provide  representatives  to 
attend  the  planning  meetings  of  the 
central  board  and  liaisons  to 
appropriate  task  forces.  These 
representatives  will  participate  in  the 
decisionmaking  and  discussions  in  a 


way  similar  to  the  participation  of  FDA 
personnel. 

VI.  Review  Procedures  and  Criteria 

A.  Review  Methods 

All  applications  submitted  in  response 
to  this  RFA  will  first  be  reviewed  by 
grants  management  and  program  staff 
for  responsiveness  to  this  request  for 
applications.  If  applications  are  found  to 
be  nonresponsive,  they  will  be  returned 
to  the  applicants  without  further 
consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  outside  experts 
in  the  subject  field  of  the  specific 
application.  This  review  will  take  the 
form  of  a  review  by  a  competitive 
review  panel.  The  final  funding  decision 
will  be  made  by  the  Commissioner  of 
Food  and  Drugs. 

B.  Review  Criteria 

All  applications  will  be  reviewed 
according  to  the  following  criteria.  The 
points  indicated  with  each  criterion 
represent  the  maximum  score 
achievable  in  that  category. 

1.  Request  for  financial  support  is 
adequately  justified  and  fully 
documented  (10  points); 

2.  Experience  the  applicant's 
organization  has  acquired  in 
successfully  conducting  national   '. 
meetings  between  personnel 
representing  Federal.  State,  and  local 
regulatory  agencies  (15  points); 

3.  Experience  the  apphcant's 
organization  has  acquired  in  organizing 
and  maintaining  a  system  of  committees 
or  working  groups  of  representatives  of 
State  governments  for  the  purpose  of 
evaluating  and  recommending  solutions 
to  specific  radiological  health  or 
radiation  safety  problems  (15  points); 

4.  Extent  to  which  the  experience 
described  in  response  to  criteria  2  and  3 
is  directly  related  to  national  meetings 
and  committees  or  working  groups 
addressing  the  major  areas  of  radiation 
control  concern.  Such  areas  include,  but 
are  not  necessarily  limited  to,  the 
nuclear  fuel  cycle,  electronic  product 
radiation,  environmental  radiation,  and 
the  medical  use  of  radiation.  The 
number  of  State  radiation  control 
programs  that  participate  in  the 
activities  organized  by  the  applicant's 
organization,  the  extent  of  the 
managerial  responsibilities  in  radiation 
control  of  the  personnel  representing 
these  programs,  and  the  number  of 
radiation  control  areas  considered  will 
also  be  taken  into  account  in  evaluating 
the  applicant's  experience  (30  points); 

5.  Extent  to  which  the  activities  of  the 
applicant's  organization  have  influenced 


the  practices  and  poUcies  of  the  Federal 
and  State  radiation  control  programs  (15 
points);  and 

6.  Evidence  that  demonstrates  the 
applicant's  ability  to  obtain  the  support 
of  the  radiation  control  programs  of  the 
50  States  for  the  activities  to  be 
conducted  under  this  award,  including 
the  participation,  without  compensation 
except  for  travel  expenses,  of  State 
personnel  in  the  work  of  the  committees 
'and  working  groups  (15  points). 

A  total  of  100  points  is  available. 

VII.  Submission  Requirements 

The  original  and  five  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  9/91)  or  the  original  and  two 
copies  of  Form  PHS  5161  (Rev.  3/89)  for 
State  and  local  governments,  with 
copies  of  the  appendix  for  each  of  the 
copies,  should  be  mailed  or  hand 
delivered  to  Robert  L.  Robins  (address 
above).  No  supplemental  material  will 
be  accepted  after  the  closing  date.  The 
outside  of  the  mailing  package  and  item 
2  of  the  appUcation  face  page  should  be 
labeled  "Response  to  RFA-FDA-CDRH 
92-01." 

Do  not  mail  the  application  to  the 
National  Institutes  of  Health. 

Vni.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  before  August  10, 1992. 

Applications  will  be  considered 
received  on  time  if  sent  On  or  before  the 
closing  date(s)  as  evidenced  by  a  legible 
U.S.  Postal  Service  date  postmark  or  a 
legible  dated  receipt  from  a  commercial 
carrier  and  received  in  time  for 
processing.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  Applications  not 
received  on  time  will  not  be  considered 
for  funding  and  will  be  returned  to  the 
applicant. 

Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  dated  postmarks.  Before  relying 
on  this  method,  applicants  should  check 
with  their  local  post  office. 

B.  Format  for  Applications 

Applications  must  be  submitted  on 
Grant  Application  Form  PHS  398  (Rev. 
9/91)  or  Form  PHS  5161  (Rev.  3/89)  for 
State  and  local  governments.  The  face 
page  of  the  appUcation  must  reflect  the 
RFA  number.  RFA-FDA-CDRH  92-01.. 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
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Act  (5  U.S.C.  552(b)(4)]  and  FDA's 
implementing  regulations  (21  CFR  20.61). 

The  collection  of  information 
requested  on  Form  PHS  398  and 
instructions  have  been  submitted  by  the 
Public  Health  Service  (PHS)  to  the 
Office  of  Management  and  Budget 
(OMB)  and  were  approved  and  assigned 
OMB  control  number  0925-0001. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552),  as  determined  by  the 
freedom  of  information  officials  of  the 
Department  of  Health  and  Human 
Services,  data  contained  in  the  portions 
of  this  application  that  have  been 
specifically  identified  by  page  number, 
paragraph,  etc.,  by  the  applicant  as 
containing  restricted  Information  shall 
not  be  used  or  disclosed  except  for 
evaluation  purposes. 

Dated:  June  2. 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-15056  Filed  6-25-92;  8:45  amj 

BILLING  CODE  4160-01-F 


Public  Health  Service 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  May  29, 
1992. 

(Call  PHS  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  Community  and  Migrant  Health 
Center  Emergency  Preparedness 
Survey — New — ^The  purpose  of  this 
survey  is  to  identify  existing  emergency 
preparedness  program  linkages  of 
Region  VI  community/migrant  health 
centers  with  emergency  preparedness 
organizations  in  their  communities  in  an 
effort  to  improve  provision  of  emergency 
treatment  in  the  event  of  a  disaster. 
Respondents:  Non-profit  institutions; 
Number  of  Respondents:  50;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  Per  Response:  .33  hours; 
Estimated  Annual  Burden:  17  hours. 

2.  Requirement  for  Notice  of  Change 
in  Status  or  Use  of  Titles  VII  and  VIII 
Facilities— 0915-0106— A  health 
professions  or  nurse  training  facility 
assisted  under  Title  VII  or  Title  VIII  of 
the  PHS  Act  is  required  to  file  a  Notice 


with  the  Department  when  the  facility 
undergoes  a  change  in  status  or  use,  so 
that  the  Secretary  can  calculate  the 
recovery  amount.  Respondents:  Business 
or  other  for  profit,  and  non-profit 
institutions;  Number  of  Respondents:  3; 
Number  of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  .10  hours; 
Estimated  Annual  Burden:  30  hours. 

3.  Pretest  for  a  National  Survey  of 
Ambulatory  Surgery— New— The 
purpose  of  this  pretest  is  to  field  test,  in 
selected  hospitals  and  freestanding 
ambulatory  surgery  centers,  all 
procedures,  manuals,  forms, 
instructions,  training,  and  data 
collection  methods  developed  for  the 
National  Survey  of  Ambulatory  Surgery. 
Respondents:  Businesses  or  other  for- 
profit.  Non-profit;  Number  of  Responses: 
80;  Number  of  Responses  per 
Respondent:  17.8:  Average  Burden  per 
Response:  0.2137  hours;  Estimated 
Annual  Burden:  305  hours. 

4.  Application  for  the  Pharmacology 
Research  Associate  Program — New — 
The  Pharmacology  Research  Associate 
Program  will  use  the  applicant  and 
referee  information  to  award  highly 
qualified  individuals  for  research  or 
clinical  positions  in  one  of  the 
laboratories  of  the  National  Institutes  of 
Health,  the  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  or  the 
Food  and  Drug  Administration. 


Title 

Number 

of 
respond- 
ents 

Number 
of 
re- 
sponses 

per 
respond- 
ent 

Average 
burden 

per 

re- 
sponse 

Applicants 

100 
300 

1 
1 

.667 

Referees 

.167 

information  on  nationally  notifiable 
diseases.  CDC  consolidates  and 
publishes  on  a  weekly  basis  this 
information  to  be  used  to  detect  and 
more  effectively  interrupt  outbreaks  or 
to  recognize  a  resurgence  of  a  disease. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 
178;  Number  of  Responses  Per 
Respondent:  .52;  Average  Burden  Hours 
.37;  Estimated  Annual  Burden:  3455 
hoiu-s. 

7.  Evaluation  of  STD  Clinic  Flow  and 
Utilization — New — Respondents  will 
include  Sexually  Transmitted  Disease 
(STD)  clinic  patients.  The  data  from  this 
study  will  provide  insight  into  the 
effectiveness  of  public  STD  clinics  in 
providing  treatment  to  all  individuals 
seeking  care,  and  encouraging  infected 
individuals  in  the  community  to  seek 
care  promptly.  Its  findings  will  support 
recommendations  to  alleviate  clinic 
overburdening  and  improve  the 
effectiveness  of  clinics  in  prevention 
and  controlling  the  spread  of  STD. 
Respondents:  Individuals  or  households: 
Number  of  Respondents:  1195;  Number 
of  Responses  Per  Respondent:  1; 
Average  Burden  Per  Response:  0.31 
hours;  Estimated  Annual  Burden:  374. 

8.  Health  Outcomes  in  a  Community 
Adjacent  to  a  Hazardous  Waste  Site — 
The  Southbend  Subdivision,  Harris 
County,  Texas — New— This  request  is 
for  a  one  time  symptom  and  illness 
prevalence  study  of  residents  living  near 
a  National  Priority  List  hazardous  waste 
site.  Southbend  subdivision,  Harris 
County,  Texas.  A  component  will  also 
examine  reproductive  outcomes  of 
former  and  current  women  residents  of 
the  subdivision. 


Total  Annual 
Burden 117  hours 

5.  Application  and  Related  Forms  for 
the  Operation  of  the  National  Death 
Index— 0920-0215 — ^These  forms  are 
needed  for  the  continued  administration 
of  the  National  Death  Index,  which 
provides  health  researchers  with  a 
central  location  for  determining  whether 
persons  in  their  studies  may  have  died 
and  directs  researchers  to  the 
appropriate  state  for  more  detailed 
death  record  data.  Respondents:  State  or 
local  governments;  Businessess  or  other 
for  profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Number  of  Respondents:  120;  Number  of 
Responses  Per  Respondent:  2.4;  Average 
Burden  Per  Response:  788;  Estimated 
Annual  Burden:  227. 

6.  Weekly  Morbidity  and  Mortality 
Reports — 0920-0014 — State  and  local 
health  officials  report  weekly  to  CDC 


Title 

Number 

of 
respond- 
ents 

Number 

of 

re- 
sporwes 

per 
respond- 
ent 

Average 
burden 

per 
response 

Households 

individuals 

Medical 

providers 

1.800 
75 

1 

1 

J  02 
1 

Total  Annual 
Burden 


1.917  hours 


9.  The  Intervention  Activities  Surveys 
for  the  Community  Intervention  Trial  for 
Smoking  Cessation  (COMMIT}— 0925- 
0364 — ^The  National  Cancer  Institute 
(NCI)  has  designed  the  Community 
Intervention  Trial  Smoking  Cessation 
(COMMIT).  This  large-scale  trial  will 
test  community-based  strategies  to 
produce  long-term  cessation  among 
smokers,  particularly  heavy  smokers. 
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Clearance  is  herein  requested  for 
fielding  the  final  surveys  to  assess  the 
impact  of  intervention  activities  on 
cessation  resource  providers,  health 
care  providers,  worksites,  schools, 
religious  organizations,  and  continuing 
ongoing  data  collection  and  enrollment 
into  the  smokers'  network. 


Title 

Number 

of 
respond- 

1     ents 

Numt)er 
of 
re- 
sponses 

per 
respond- 
ent 

Average 
burden 

per 
response 

Cessation 
Resource 
Prosnder* 
Survey 

434 

2.923 

754 
1.077 
1.685 

1           628 

596 

Smokers' 
Network 

0083 

HeamiCare 

Providers; 
Office  Survey.... 
Professtonals 
Survey 

.075 
067 

Worksite/School 
Survey 

327 

Religious 
Organization 
Survey 

308 

Total  Annual 
Burden 


1,220 


10.  National  Pregnancy  and  Health 
Survey  (NPHS>— 0930-0149— NPHS  will 
be  conducted  to  determine  prevalence 
and  patterns  of  cigarette,  alcohol,  and 
drug  use  by  pregnant  women.  It  will  be 
used  to  estimate  the  extent  of  the 
problem  in  the  U.S.  and  to  make  policy 
decisions  on  prevention,  intervention, 
and  treatment.  This  reinstatement 
includes  a  reduced  sample  size  and 
other  refinements  as  a  result  of  the 
feasibility  study. 

Respondents:  Individuals  or 
household;  Number  of  Respondents: 
2,693;  Number  of  Responses  per 
Respondent  1;  Average  Burden  per 
Response:  1.0  hours;  Estimated  Annual 
Burden:  2,693  hours. 

11. 1992  Inventory  of  Mental  Health 
Organizations  and  General  Hospital 
Mental  Health  Services— New— NIMH 
requires  the  information  to  update 
longitudinal  data  bases  for  the  United 
States  and  each  State  to  support  ongoing 
research,  to  provide  staffing  and 
financial  characteristics  of  mental 
health  organizations  and  to  support 
intramural  and  extramural  research. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
non-profit  institutions,  small  businesses 
or  organizaticms. 


Title 

Number 

of 
respond- 
ents 

Number 

of 

re- 
sponses 

per 
respood- 

erH 

Average 
burden 

per 

re- 
sponse 
(hours) 

Specialty  Mental 
Health 

Organizatior»s 
Form... 

General  Hosprtal 
Survey  Form 

General  Hospital 
Screener  Form.. 

Conwwnity 
Residential 
Organization 
Screener  Form.. 

3.920 

1.899 

.3.628 

i.147 

1 

1 
1 

1 

1.02 
09 
24 

.23 

Total  Annual 
Burden 


.6,840 


Desk  Officer:  Shannah  Koss-McCallum 

Written  comments  and 
recommendations  for  the  proposed 
inTormation  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  3002, 
Washington.  DC  20503. 

Dated:  June  19, 1992. 

Phyllis  M.  Zucker. 

Acting  Director.  Office  of  Health,  Planning 
and  Evaluation. 

[FR  Doc.  92-14974  Filed  6-25-92;  8:45  am] 

BIUJNG  CODE  4160-17-M 


Subcommittee  of  the  National  Vaccine 
Advisory  Committee  (NVAC);  Public 
Meeting 

agency:  O^ice  of  the  Assistant 
Secretary  for  Health,  PHS,  HHS. 

summary:  The  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Office  of  the  Assistant  Secretary  for 
Health  (OASH)  are  announcing  the 
forthcoming  meeting  of  the  NVAC 
Subcommittee  on  Vaccine  Licensure  and 
Regulation. 

dates:  Date,  Time  and  Place:  July  1, 
1992,  at  1  p.m.  to  4  p.m..  Parklawn 
Building,  Potomac  Conference  Room, 
Thrid  Floor,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  The  entire 
meeting  is  open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT. 

Written  requests  to  participate  should 
be  sent  to  Kenneth  ].  Bart.  M.D.,  M.P.H., 
Director  and  Executive  Secretary, 
National  Vaccine  Advisory  Committee, 
National  Vaccine  Program  Office,  5600 
Fishers  Lane,  Parklawn  Building,  room 
13A-56,  Rockville,  Maryland  20857,  (301) 
443-0715. 


Agenda:  Open  Public  Hearing 

Interested  persons  may  formally 
present  data,  information,  or  views 
orally  or  in  writing  on  issues  pending 
before  the  Subcommittee  or  on  any  of 
the  duties  and  responsibilities  of  the 
Subcommittee  as  described  below. 
Because  of  limited  seating,  those 
desiring  to  make  such  presentations 
should  make  a  request  to  the  contact 
person  before  July  1,  and  submit  a  brief 
description  of  the  information  they  wish 
to  present  to  the  Subcommittee.  Those 
requests  should  include  the  names  and 
addresses  of  proposed  participants  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments.  A 
maximum  of  10  minutes  will  be  allowed 
for  a  given  presentation.  Any  person 
attending  the  meeting  who  does  not 
request  an  opportunity  to  speak  in 
advance  of  the  meeting  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  meeting,  if  time 
permits,  at  the  chairperson's  discretion. 

Open  Subcommittee  Discussion 

The  Subcommittee  will  evaluate  and 
review  specific  licensing  and  regulatory 
processes  and  make  reconunendations 
on  mechanisms,  procedures,  or 
legislation,  if  appropriate,,  to  enhance 
and/or  facilitate  the  licensing  and  other 
regulatory  processes.  There  will  be  a 
presentation  by  the  Food  and  Drug 
Administration  on  the  review  process. 
The  full  agenda  will  be  announced  at 
the  beginning  of  the  meeting. 

Persons  interested  in  specific  agenda 
items  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion.  A  list  of  Subcommittee 
members  and  the  charter  of  the 
Advisory  Committee  will  be  available  at 
the  meeting.  Those  unable  to  attend  the 
meeting  may  request  this  information 
from  the  contact  person. 

Dated:  lune  22. 1992. 
Kenneth  |.  Bart, 
Executive  Secretary. 
[FR  Doc.  92-15084  Filed  6-25-92:  8:45  am] 
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action:  Final  notice  of  allocations  to 
States  of  FY  1992  funds  for  refugee 
social  services  and  for  refugees  who  are 
former  reeducation  center  detainees 
from  Vietnam. 

SUMMARY:  This  notice  establishes  the 
allocations  to  States  of  FY  1992  funds 
for  social  services  under  the  Refugee 
Resettlement  Program  (RRP).  In  order  to 
help  meet  the  special  needs  of  former 
reeducation  detainees  from  Vietnam,  the 
Director  has  decided  to  add  to  the 
formula  allocation  $1,000,000  in  funds 
previously  set  aside  for  social  service 
discretionary  projects. 
EFFECTIVE  DATE:  June  26.  1992. 
ADDRESSES:  Office  of  Refugee 
Resettlement.  Administration  for 
Children  and  Families.  370  L'Enfant 
Promenade.  SW..  Washington.  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT 
Toyo  Biddle  (202)  401-9250. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  proposed  social  service  allocatioi  s 
to  States  was  published  in  the  Federal 
Register  on  February  5. 1992  (57  FR 
4536).  Adjustments  have  been  made  in 
the  estimated  refugee  populations  of  six 
States  as  a  result  of  evidence  submitted 
by  those  States.  In  addition,  an 
adjustment  was  made  in  the  estimated 
refugee  population  in  one  State  as  a 
result  of  a  reexamination  of  the  State's 
FY  1991  arrival  numbers. 

I.  Allocation  Amounts 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $82,952,000  in  FY 
1992  refugee  social  ser\ice  funds  as  part 
of  the  FY  1992  appropriations  for  the 


'  In  addition  to  persons  admitted  to  the  United 
States  as  refugees  under  section  207  of  the 
Immigration  and  Nationality  Act  (INA)  or  granted 
asylum  under  section  208  of  the  IN.'V.  eligibility  for 
refugee  social  services  also  includes;  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L  No.  9&- 
422);  (2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section  " 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Ptograms  Appropriations  Act.  1988.  as 
included  in  the  FY  1988  Continuing  Resolution  (Pub. 
L.  No.  100-202);  and  (3)  certain  Amerusians  from 
Vietnam,  including  U.S.  citizens,  under  title  II  of  the 
Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Acts.  1989  (Pub.  L.  No. 
100-461).  1990  (Pub.  L.  No.  101-167).  and  1991  (Pub. 
L  No.  101-513).  For  convenience,  the  term  "refugee" 
IS  used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  specific  context  indicates 
otherwise.  Rtfugces  admitted  to  the  U.S.  under 
admissions  numbers  set  aside  for  privatesector- 
initiative  admissions  are  not  eligible  to  be  served 
under  the  social  service  program  (or  ynder  other 
programs  supported  by  Federal  refugee  funds) 
during  their  period  of  coverage  under  their 
sponsoring  agency's  agreement  with  the  Department 
of  State — usually  two  years  fr"m  their  dale  of 
arrival  or  until  they  obtain  permanent  resident  alien 
status,  whichever  comes  first. 


Department  of  Health  and  Human 
Services  (Pub.  L  102-170). 

Of  the  total  of  $82,952,000.  the  Director 
of  ORR  will  make  available  to  States 
$70,509,200  (85%)  under  the  allocation 
formulas  set  out  in  this  notice.  These 
funds  will  be  made  available  for  the 
purpose  of  providing  social  services  to 
refugees.  In  addition,  the  Director  of 
ORR  is  making  available  $1,000,000  from 
discretionary  social  service  funds  to  be 
allocated  under  the  formula  in  this 
notice  for  services  to  former  reeducation 
detainees  from  Vietnam. 

A.  Discretionary  Social  Service  Funds 
for  Vietnamese  Deiainees 

In  recognition  of  the  special 
vulnerability  of  refugees  who  are  former 
reeducation  center  detainees  from 
Vietnam,  the  Director  of  ORR  has  set 
aside  $1,000,000  from  discretionary 
social  service  funds  to  be  allocated 
under  the  formula  set  forth  in  this 
announcement.  This  formula  allocation 
is  shown  separately  in  Table  1  (cols.  7 
and  8).  States  are  required  to  use  this 
allocation  to  provide  special  services,  as 
described  below,  to  recent  arrivals  from 
Vietnam  who  are  former  reeducation 
detainees  to  the  extent  possible. 

Reflecting  findings  of  a  survey  of  FY 
1990  ORR-funded  detainee  projects, 
allowable  services  for  the  above-cited 
funds  for  detainees  include  only  the 
following:  (1)  Specialized  orientation 
and  adjustment  services,  including  peer 
support  activities;  (2)  referral/follow-up; 
(3)  job  counseling,  job  clubs,  and  job 
development;  and  (4)  volunteer 
recruitment  and  training.  Under  no 
circumstances  may  these  funds  be  used 
for  direct  cash  payments  or  stipends,  or 
for  the  purchase  of  advertising  space  or 
air  time. 

Because  these  funds  are  being 
provided  specifically  for  services  for 
former  reeducation  detainees  from 
Vietnam,  States  which  allocate  social 
service  funds  to  other  local 
administrative  jurisdictions,  such  as 
counties,  shall  do  so  for  these  funds, 
using  a  formula  which  reflects  recent 
and  anticipated  arrivals  of  this  targeted 
population  only. 

It  should  be  noted  that  allowable 
services  under  this  allocation  for 
Vietnamese  detainees  are  intended  to 
supplement,  not  to  supplant,  those 
services  provided  to  refugees  in  general 
under  the  social  service  formula 
allocation,  discussed  below. 

B.  Refugee  Social  Service  Funds 

The  population  figures  for  the  social 
services  allocation  include  refugees, 


Cuban/Haitian  entrants,  and 
Amerasians  from  Vietnam  since  these 
populations  may  be  served  through  the 
non-discretionary  funds  addressed  in 
this  notice.  (A  State  must,  however, 
have  an  approved  State  plan  for  the 
Cuban/Haitian  Entrant  Program  in  order 
to  use  funds  on  behalf  of  entrants  as 
well  as  refugees.) 

The  Director  will  allocate  $70,509,200 
to  States  in  the  following  manner: 

•  $67,009,200  will  be  allocated  on  the 
basis  of  each  State's  proportion  of  the 
national  population  of  refugees  who  had 
been  in  the  U.S.  3  years  of  less  as  of 
October  1, 1991  (including  a  floor 
amount  for  States  which  have  small 
refugee  populations). 

•  $3,500,000  will  be  allocated  on  the 
basis  of  each  State's  proportion  of  the  3- 
year  refugee  population  (including  a 
floor  amount  of  $5,000  for  States  with 
small  refugee  populations)  in  order  to 
provide  an  incentive  for  States  to  fund 
refugee  mutual  assistance  associations 
(MAAs).  A  written  assurance  that  these 
optional  funds  will  be  used  for  MAAs  is 
required  in  order  for  a  State  to  receive 
the  funds.  Guidance  to  States  regarding 
this  assurance  is  provided  below. 

The  use  of  the  3-year  population  base 
in  the  formula  allocation  for  social 
services  is  required  by  section  6(a)(3)  of 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L  99-605)  which  amended 
section  412(c)  of  the  Immigration  and 
Nationality  Act  (INA)  to  require  that  the 
funds  available  for  a  fiscal  year  for 
grants  and  contracts  (for  social  services) 
*  *  •  shall  be  allocated  among  the 
States  based  on  the  total  number  of 
refugees  (including  children  and  adults) 
who  arrived  in  the  United  States  not 
more  than  36  months  before  the 
beginning  of  such  fiscal  year  and  who 
are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year. 

As  established  in  (he  FY  1991  social 
services  notice  published  in  the  Federal 
Register  on  August  29, 1991,  section  I, 
"Allocation  Amounts"  (56  FR  42745),  a 
variable  floor  amount  for  States  which 
have  small  refugee  populations  will  be 
calculated  as  follows:  If  the  application 
of  the  regular  allocation  formula  yields 
less  than  $100,000,  then— 

(1)  A  base  amount  of  $75,000  is 
provided  for  a  State  with  a  population  of 
50  or  fewer  refugees  who  have  been  in 
the  U.S.  3  years  or  less;  and 

(2)  For  a  State  with  more  than  50 
refugees  who  have  been  in  the  U.S.  3 
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years  or  less:  (a)  A  floor  has  been 
calculated  consisting  of  $50,000  plus  tne 
regular  per  capita  allocation  for  refugees 
above  50  up  to  a  total  of  $100,000  (in 
other  words,  the  maximum  under  the 
floor  formula  is  $100,000):  (b)  if  thi.s 
calculation  has  yielded  less  than 
$75,000,  a  base  amount  of  $75,000  is 
provided  for  the  States. 

ORR  has  consistently  supported  floors 
for  small  States  in  order  to  provide 
sufficient  funds  to  carry  out  a  minimum 
service  program.  Given  the  range  in 
numbers  of  refugees  in  the  small  States, 
we  have  concluded  that  a  variable  floor, 
as  established  in  the  FY  1991  notice,  will 
be  more  reflective  of  needs  than 
previous  across-the-board  floors. 

The  $12,442,800  in  remaining  social 
service  funds  (15%  of  the  total  funds 
available)  will  be  used  by  ORR  on  a 
discretionary  basis  to  provide  funds  for 
individual  projects  intended  to 
contribute  to  the  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program.  The  discretionary  funds  will 
primarily  support  specific  program 
activities  designed  to:  (1)  Reduce 
welfare  dependency  in  States  with  large 
numbers  of  refugees  on  welfare;  and  (2) 
address  the  needs  of  special  populations 
who  experience  particular  difficulty 
adjusting  to  life  in  the  U.S.  One 
announcement  of  the  availability  of 
funding  and  grant  application 
procedures  has  been  issued:  Availability 
of  Funding  for  Planned  Secondary 
Resettlement  of  Refugees,  50  FR  20038, 
May  13, 1985.  ORR  expects  to  continue 
emphasis  on  discretionary  grants  to 
address  problems  of  persistent  welfare 
dependency  and  to  promote  favorable 
resettlement  opportunities. 
Announcements  will  be  made  when 
discretionary  initiatives  are  decided  on. 
The  amount  set  for  discretionary  use 
will  enable  valuable  current  efforts — 
such  as  the  Key  States  Initiative,  Job 
Links,  Planned  Secondary  Resettlement, 
and  services  for  Amerasians  from 
Vietnam — to  be  continued  as 
appropriate.  At  the  same  time,  it  will 
provide  funds  to  enable  ORR  to  address 
such  additional  needs  as  serious 
problems  of  d^endency  in  areas  not 
currently  served  by  special  projects. 

The  15%  being  used  for  discretionary 
purposes  is  in  accordance  with  the 
Conference  Report  on  the  FY  1992 
appropriation,  which  states.  "The 
conferees  are  agreed  that  not  more  than 
15  percent  of  fuJiding  appropriated  for 
social  services  may  be  used  for 
discretionary  grants."  (H.R.  Conf.  Rep. 
No.  282,  p.  36.) 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 


only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee's  length  of  residence,  in 
accordance  with  the  requirements  of  45 
CFR  part  400,  subpart  1— Refugee  Social 
Services,  published  in  the  Federal 
Register  on  February  3, 1989  (54  FR 
5481). 

While  45  CFR  400.147(b)  requires  that, 
in  providing  employability  services,  a 
State  must  give  priority  to  a  refugee  who 
is  receiving  cash  assistance,  social 
service  programs  generally  are  not 
limited  exclusively  to  refugees  who  are 
cash  assistance  recipients.  Social 
services  may  be  provided  to  any  refugee 
in  need  of  services,  regardless  of 
whether  the  refugee  is  receiving  cash 
assistance. 

ORR  funds  may  not  be  used  to 
provide  services  to  Untied  States 
citizens,  since  they  are  not  covered 
under  the  authorizing  legislation,  with 
the  following  exceptions:  (1)  Under 
current  regulations,  services  may  be 
provided  to  a  U.S.-bom  minor  child  in  a 
family  in  which  both  parents  are 
refugees  or,  if  only  one  parent  is  present, 
in  which  that  parent  is  a  refugee;  and  (2) 
under  the  FY  1989  Foreign  Operations 
Appropriations  Act  (Pub.  L  100-461), 
services  may  be  provided  to  an 
Amerasian  from  Vietnam  who  is  a  U.S. 
citizen  and  who  enters  the  U.S.  after 
October  1. 1988. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  the  Director  expects  States  to 
insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction.  In  addition. 
States  are  expected  to  make  sure  that 
services  are  provided  in  a  manner  that 
encourages  the  use  of  bilingual  women 
on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women.  In  order  to  facilitate  refugee 
self-support,  the  Director  also  strongly 
encourages  States  to  im.plement 
strategies  which  address  simultaneously 
the  employment  potential  of  both  male 
and  female  wage  earners  in  a  family 
unit,  particularly  in  the  case  of  large 
families.  States  are  encouraged  to  make 
every  effort  to  assure  the  availability  of 
day  care  services  in  order  to  allow 
women  with  children  the  opportunity  to 
participate  in  employment  services  or  to 
accept  or  retain  employment.  To 
accomplish  this,  day  care  may  be 
treated  as  a  priority  employment-related 
service  under  the  refugee  social  services 
program.  States,  however,  are 
encouraged  to  use  day  care  funding  from 
other  publicly  funded  mainstream 
programs  as  a  prior  resource  and  are 
encouraged  to  work  with  service 
providers  to  assure  maximum  access  to 
other  publicly  funded  resources  for  day 
care. 


In  accordance  with  45  CFR  400.146  (54 
FR  5481),  if  a  State's  cash  assistance 
dependency  rate  for  refugees  (as  defined 
in  §  400.146(b))  is  55%  or  more,  funds 
awarded  under  this  notice  for  the  basic 
and  MAA  incentive  allocations  are 
subject  to  a  requirement  that  at  least 
85%  of  the  State's  award  be  used  for 
employability  services  as  set  forth  in 
section  400.154.  ORR  expects  these  ^ 

funds  to  be  used  for  services  which 
directly  enhance  refugee  employment 
potential,  have  specific  employment 
objectives,  and  are  designed  to  enable 
refugees  to  obtain  jobs  in  less  than  one 
year  as  part  of  a  plan  to  achieve  self- 
sufficiency.  This  reflects  the 
Congessional  objective  that  employable 
refugees  should  be  placed  in  jobs  as 
soon  as  possible  after  their  arrival  in  the 
United  States  and  that  social  service 
funds  be  focused  on  employment-related 
services,  English-as-a-second-language 
training  (in  non-work  hours  where 
possible),  and  case-management 
services.  (INA.  section  412(a)(1)(B).) 

Since  current  welfare  dependency 
data  are  not  available,  those  States  that 
historically  have  had  dependency  rates 
at  55%  and  above  are  invited  to  submit  a 
request  for  a  waiver  of  the  85% 
requirement  if  they  can  provide  reliable 
documentation  that  demonstrates  a 
lower  dependency  rate.     - 

ORR  will  consider  granting  a  waiver 
of  the  85%  provision  if  a  State  meets  one 
of  the  following  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
the  dependency  rate  of  refugees  who 
have  been  in  the  U.S.  24  months  or  less 
is  below  55%  in  the  State. 

2.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  that  (a)  less 
than  85%  of  the  State's  social  service 
allocation  is  sufficient  to  meet  all 
employment-related  needs  of  the  Slate's 
refugees  and  (b)  there  are  non- 
employment-related  service  needs 
which  are  so  extreme  as  to  justify  an 
allowance  above  the  basic  15%.  Or 

3.  In  accordance  with  section 
412(c)(1)(C)  of  the  INA.  as  amended  by    ' 
the  Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L  9*-605).  the  State  submits 
to  the  Director  a  plan  (established  by  or 
in  consultation  with  local  governments) 
which  the  Director  determines  provides 
for  the  maximum  appropriate  provision 
of  employment-related  services  for,  and 
the  maximum  placement  of,  employable 
refugees  consistent  with  performance 
standards  established  under  section  106 
of  the  Job  Training  Partnership  Act. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees  who  participate  in  altemati\  e 
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projects.  The  Continuing  Resolution  for 
FY  1985  (Pub.  L.  98-473)  amended 
section  412(e)(7)(A)  of  the  INA  to 
provide  that:  The  Secretary  (of  HHS) 
.shall  develop  and  implement  alternative 
projects  for  refugees  who  have  been  in 
the  United  States  less  than  thirty-six 
months,  under  which  refugees' are 
provided  interim  support,  medical 
services,  support  (social)  services,  and 
case  management,  as  needed,  in  a 
manner  that  encourages  self-sufficiency, 
reduces  welfare  dependency,  and 
fosters  greater  coordination  among  the 
resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Department  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (50  FR  24583.  June  11, 1985).  The 
notice  on  alternative  projects  does  not 
contain  provisions  for  the  allocation  of 
additional  social  service  funds  beyond 
the  amounts  proposed  for  availability  in 
this  notice.  Therefore  a  State  which  may 
wish  to  consider  carrying  out  such  a 
project  should  take  note  of  this  in 
planning  its  use  of  social  service  funds 
being  allocated  under  the  present  notice. 

Finally,  ORR  believes  that  the 
continued  and/or  increased  utilization 
of  refugee  mutual  assistance 
associations  (MAAs)  in  the  provision  of 
social  services  promotes  appropriate  use 
of  services  as  well  as  the  effectiveness 
of  the  overall  service  system.  This  belief 
is  reinforced  by  the  interest  in  MAAs 
which  has  developed  under  similar 
incentive  funds  awarded  to  States  in 
previous  years.  Therefore  additional 
funds  which  would  be  targeted 
specifically  to  these  organizations  have 
been  included  as  an  optional  award  to 
Slates  which  would  use  them  for  this' 
purpose. 

In  order  to  receive  the  MAA  incentive 
funds,  the  appropriate  State  agency 
official  must  provide  written  assurance 
to  the  Office  of  Refugee  Resettlement 
that  the  following  conditions  will  be 
observed  by  the  State  agency  in  using 
funds  made  available  to  the  State  under 
this  special  allocation? 

1.  That  such  funds  will  be  used  to  fund 
refugee  mutual  assistance  associations 
for  the  direct  provision  of  services  to 
refugee  clients. 

2.  That  the  MAA  incentive  allocation 
is  subject  to  and  included  under  ORR's 
expectation  that  the  majority  of  the  total 
amount  of  social  service  funds  allocated 
by  this  notice  to  a  State  be  used  for 
priority  services,  as  defined  elsewhere 
in  this  notice. 

3.  That  the  State  agency  will  observe 
the  following  definition  of  a  mutual 
assistance  association: 


a.  The  organization  must  be  legally 
incorporated  as  a  nonprofit 
organization:  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  will  be  comprised 
of  refugees  or  fonner  refugees  and  must 
include  both  refugee  men  and  women  by 
August  29, 1992,  as  specified  in  the  FY 

1991  final  social  service  notice. 

4.  That  the  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
services  for  refugee  clients  in 
subsequent  years. 

Written  assurances  should  be  sent  to 
the  Director.  Office  of  Refugee 
Resettlement,  370  L'Enfant  Promenade. 
SW..  Washington.  DC  20447.  States  must 
respond  by  30  days  from  the  date  of  this 
notice  in  order  to  avail  themselves  of 
this  special  allocation. 

II.  Discussion  of  Comments  Received 

We  received  3  letters  of  comment  in 
response  to  the  notice  of  proposed  FY 

1992  allocations  to  States  for  refugee 
social  services.  The  comments  are 
summarized  below  and  are  followed  in 
each  case  by  the  Department's  response. 

Comment:  Two  commenters  objected 
to  the  statement  that  "Social  services 
may  be  provided  to  any  refugee  who  is 
unemployed,  regardless  of  whether  the 
refugee  is  receiving  cash  assistance." 
One  of  the  commenters  recommended 
that  the  statement  be  amended  by 
deleting  the  word  "unemployed"  so  as 
not  to  exclude  service  provision  to 
marginally  employed  refugees  who  may 
still  be  in  need  of  services.  Another 
commenter  felt  that  the  statement  will 
give  States  the  wrong  impression  that 
they  need  not  place  as  much  emphasis 
on  serving  cash  assistance  recipients. 
This  commenter  recommended  deleting 
the  statement. 

Response:  The  intent  of  the  statement 
was  to  clarify  that  while  ORR  requires 
that  States  give  priority  in  the  provision 
of  social  services  to  refugee  cash 
assistance  recipients,  social  services 
need  not  be  limited  exclusively  to  that 
population,  but  may  be  provided  to  non- 
cash assistance  clients  as  well.  We  do 
not  feel  that  this  statement  in  any  way 
implies  that  States  do  not  need  to  place 
emphasis  on  serving  cash  assistance 
clients.  However,  we  agree  that  the  term 
"unemployed"  should  be  deleted  in 
order  to  allow  the  provision  of  services 
to  any  refugee,  such  as  marginally 
employed  refugees,  who  may  still  be  in 
need  of  services.  We  have  amended  the 
statement  accordingly. 

Comment:  One  commenter  objected  to 
the  use  of  a  minimum  allocation  floor  for 
small  Stales,  stating  that  the  use  of  a 


floor  will  result  in  nine  States  receiving 
a  larger  average  per  capita  in  social 
services  than  States  receiving  funds 
based  solely  on  the  3-year  refugee 
population  formula.  The  commenter 
recommended  that  funds  be  distributed 
on  an  equitable  basis  and  that  the 
minimum  floor,  therefore,  be  eliminated. 
As  an  alternative,  the  commenter 
recommended  that  ORR  use  its 
discretionary  funds  to  maintain  a 
minimum  level  of  funding  to  small 
States. 

Response:  We  continue  to  believe  that 
a  minimum  allocation  for  social  services 
is  necessary  to  cover  basic  costs  which 
a  Stale  incurs  in  providing  services, 
regardless  of  the  number  of  refugees. 
Therefore,  we  view  the  establishment  of 
a  floor  as  a  reasonable  approach  to 
allocating  funds  to  States  with  small 
refugee  populations,  where  the  use  of 
the  formula  alone  would  yield  too  small 
an  amount  to  be  practical. 

Comment:  One  commenter 
recommended  that  Private  Sector 
Initiative  (PSI)  refugees  be  included  in 
the  third-year  arrival  numbers  in  the 
social  services  allocation  formula,  since 
PSI  refugees  are  usually  eligible  for 
refugee  services  after  two  years  in  the 
U.S. 

Response:  We  have  considered  this 
recommendation  and  have  decided  not 
to  include  PSI  refugees  in  the  social 
service  population  estimates  since  most 
PSI  refugees  become  self-sufficient 
within  the  first  year. 

Comment:  One  commenter  objected  to 
the  use  of  a  formula  based  on  the 
number  of  refugees  who  have  been  in 
the  U.S.  for  36  months  or  less,  stating 
that  it  ignores  the  large  numbers  of 
refugees  on  assistance  who  have  been 
here  more  than  36  months  and  continue 
to  need  services. 

Response:  The  36-month  formula  used 
by  ORR  was  established  by  law  and 
cannot  be  modified  to  take  into  account 
a  longer  period  of  arrivals  without  a 
change  in  legislation. 

Comment:  One  commenter  objected  to 
the  statement  in  the  notice  that  ORR 
expects  social  service  funds  to  be  used 
for  services  designed  to  enable  refugees 
to  obtain  jobs  in  less  than  one  year  as 
part  of  a  self-sufficiency  plan. 
Objections  were  based  on  the  belief  that 
services  aimed  at  removing  pre- 
employment  barriers  would  be 
precluded  from  funding,  that  ORR's 
policy  is  in  conflict  with  the  philosophy 
and  policies  of  the  Federal  Job 
Opportunities  and  Basic  Skills  (JOBS) 
Training  program,  and  that  there  is  no 
statutory  basis  for  predicating  the  use  of 
social  service  funds  on  placing  a  refugee 
in  a  job  within  a  specific  time  period. 
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The  commenter  recommended 
elimination  of  ORR's  policy  regarding 
the  one-year  job  placement  requirement. 

Response:  We  wish  to  clarify,  as  we 
did  in  the  FY  1991  final  notice  on  social 
service  allocations,  that  ORR  expects, 
but  does  not  require,  the  use  of  social 
service  funds  to  result  in  job  placements 
within  one  year.  We  have  used  the  term 
"expects"  rather  than  "requires"  in 
order  to  make  that  distinction. 

III.  Allocadon  Formula 

Of  the  funds  available  for  FY  1992  for 
social  services,  $67,009,200  is  allocated 
to  States  in  accordance  with  the  formula 
specified  below.  A  State's  allowable 
allocation  will  be  calculated  as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
Cuban/Haitian  entrants  who  arrived  in 
the  United  States  not  more  than  3  years 
prior  to  the  beginning  of  the  fiscal  year 
for  which  the  funds  are  appropriated 
and  the  number  of  Amerasians  from 
Vietnam  eligible  for  refugee  social 
services,  as  shown  by  the  ORR  Refugee 
Data  System.  Ilie  resulting  per  capita 
amount  will  be  multiplied  by — 

3.  The  number  of  persons  in  item  2, 
above,  in  the  State  as  of  October  1, 1991, 
adjusted  for  estimated  secondary 
migration. 

The  calculation  above  will  yield  the 
formula  allocation  for  each  State. 
Minimum  allocations  for  small  States 
are  taken  into  account. 

MAA  Incentive  award  supplements 
are  allocated  on  the  same  3-year 
population  basis  as  that  used  in  the 
social  service  formula.  These  funds  will 
be  made  available  contingent  upon 
letters  of  assurance  from  States,  as 
described  previously. 

Allocations  for  detainees  are  based  on 
FY  1991  detainee  arrival  numbers  in 
each  State  from  the  Refugee  Data  Center 
and  are  limited  to  States  with  200  or 


more  detainee  arrivals.  We  have  limited 
the  population  base  to  FY  1991  detainee 
arrival  numbers  because  these  funds  are 
intended  to  serve  recent  arrivals.  We 
have  not  included  States  with  less  than 
200  detainees  in  the  detainee  allocations 
formula  because  the  resulting  level  of 
funding  would  be  insignificant.  In  these  -^ 
States,  we  believe  the  small  number  of 
detainees  could  be  served  under  the 
State's  refugee  social  services  program. 

IV.  Basis  of  PopulatioD  Estimates  for  the 
Social  Service  Formula  Allocadon 

The  population  estimates  for  the 
formula  allocation  of  social  service 
funds  in  FY  1992  are  based  on  data  on 
refugee  arrivals  from  the  ORR  Refugee 
Data  System,  adjusted  as  of  October  1, 
1991,  for  estimated  secondary  migration. 
The  data  base  includes  refugees  of  all 
nationalities  and  Amerasians  from 
Vietnam.  Figures  on  the  number  of 
Cuban  and  Haitian  entrants  resetUed 
are  obtained  from  several  sources, 
including  the  ORR  Florida  office  and  the 
Immigration  and  Naturalization  Service. 

For  fiscal  year  1992,  ORR's  formula 
allocations  for  the  States  for  social 
services  for  refugees  are  based  on  the 
numbers  of  refugees  who  arrived,  and 
on  the  numbers  of  entrants  who  arrived 
or  were  resettled,  during  the  preceding 
three  fiscal  years:  1989, 1990,  and  1991. 
Therefore,  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1, 1988,  and 
September  30, 1991,  who  are  thought  to 
be  living  in  each  State  as  of  October  1, 
1991.  Refugees  admitted  under  the 
Federal  Government's  private-sector 
initiative  are  not  included  since  their 
assistance  and  services  are  to  be 
provided  by  the  private  sponsoring 
organizations  under  an  agreement  with 
the  Department  of  State. 

The  estimates  of  secondary  migration 
were  based  on  data  submitted  by  all 
participating  States  on  Form  ORR-11. 


The  total  migration  reported  by  each 
State  was  summed,  yielding  in-  and  out- 
migration  figures  and  a  net  migration 
figure  for  each  State.  The  net  migration 
figure  was  applied  to  the  State's  total 
arrival  figure,  resulting  in  a  revised 
population  estimate.  Because  the 
reporting  period  covered  on  Form  ORR- 
11  was  a  maximum  of  only  12  months  as 
of  June  1991  for  the  majority  of  States 
whose  reporting  base  was  their  cash/ 
medical  assistance  caseload,  extra 
weight  was  given  to  the  secondary 
migration  reported  by  those  States  to 
arrive  at  estimates  of  secondary 
migration  over  a  36-month  period.  No 
count  of  recently-arrived  refugee  » 

children  was  available  from  the 
Department  of  Education  for  use  as  a 
comparison. 

Estimates  were  developed  separately 
for  refugees  and  entrants" and  then 
combined  into  a  total  estimated  3-year 
refugee/entrant  population  for  each 
State.  Eligible  Amerasians  are  included 
in  the  refugee  figures. 

Table  1,  below,  shows  the  estimated 
3-year  populations,  as  of  October  1, 
1991,  of  refugees  (col.  1),  entrants  (col. 
2),  and  total  refugees  and  entrants  (col. 
3);  the  formula  amounts  which  the 
population  estimates  yield  (col.  4);  the 
total  allocation  amounts  after  allowing 
for  the  minimum  amounts  (col.  5);  the 
amounts  available  as  an  incentive  to 
States  to  use  MAAs  as  service  providers 
(col.  6).  Table  1  also  shows  the  total 
number  of  former  reeducation  detainee 
arrivals  in  FY  1991  (col.  7);  and  the 
allocation  amounts  for  services  to 
detainees  (col.  8). 

V.  Allocation  Amounts 

Funding  subsequent  to  the  publication 
of  this  notice  will  be  contingent  upon  the 
submittal  and  approval  of  a  State 
annual  services  plan  as  required  by  45 
CFR  400.11(b)(2).  The  folio-wing  amounts 
are  allocated  for  refugee  social  services 
in  FY  1992: 


Table  1.  Estimated  3-Year  Refugee/Entrant  Populations  of  States  Participating  in  the  Refugee  Program  and  Social 
Service  Formula  Amounts  and  Allocations  for  FY  1992;  and  Former  Reeducation  Detainee  Populations  and 
Allocations  for  FY  1 992 


su 

1 

Refugee 
(1) 

Entrants 
(2) 

Total 
populatk>n 

(3) 

Formula 
amount 

(4) 

Allocation 
(5)       . 

MAA 

incentive 
alkx:ation 

<6) 

Former 

reeducation 

center 

detair>ee 

amvalsFY 

1991 

(7) 

Former 

reeducation 

center 

detainee 

allocation 

<8) 

Alabama , 

775 

117 

3,843 

434 

95,668 

3,480 

3,797 

0 
1 
6 
0 
237 
4 
11 

775 

118 

3.849 

434 

95.905 

3.484 

3.808 

$151,985 

23.141 

754.828 

85.112 

18.807.955 

6a3.248 

746.788 

$151,985 
75.000 
754.828 
100,000 
18,807,955 
683.248 
746,788 

$7,929 
5.000 

39.378 

5,000 

981.164 

35,643 

38,958 

15 

0 

448 

54 

8.203 

200 

179 

$0 

Alaska  ' i 

0 

Arizona i.. 

25,221 

Arkansas 

0 

California  ' 

461  803 

CokKado 

11.21,9 

0 
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Table  1  Estimated  3-Year  Refugee/Entrant  Populations  of  States  Partjcipating  in  the  Refugee  Program  and  Social 
Service  Formula  Amounts  and  Allocations  for  FY  1992;  and  Former  Reeducation  Detainee  Populations  and 
Allocations  for  FY  1992— Continued 


State 


Delaware 

Distnct  of  Columbia . 

Florida 

Georgia 

Hawaii — 

Idaho 

Illinois 

Indiana 

Iowa - 

Karsas _ 

Kentucky 

Louisiana 

Maine 

Maryland 

Massactiusetts 

Michigan 

Minnesota 

Mississippi 

Missoun 

Montana - 

Nelxaska — 

Nevada 

New  Hampshire — 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota.™ 

Ohio 

Oklahoma 

Oregon  

Penrwytvarna 

Rhode  Islarxl — 

South  Carolina 

Sootti  Dakota...^ 

Tennessee 

Texas 

Utah 

Vermont _ 

Virgir>ia 

Washmgtoo _ 

West  Virginia 

Wisconsin 

Wyoming _.. 

Total 


Refugee 


(1) 


132 
2,088 
11.801 
6.177 
883 
818 
13.467 
608 
2.724 
1.976 
1.449 
1.977 
755 
6.725 
12.117 
5.934 
6.901 
289 
-3,902 
244 
1.869 
861 
713 
6,710 
892 
55.378 
3.307 
433 
4.815 
1.269 
6,185 
10.753 
1.514 
281 
826 
2.522 
15.234 
1'.935 
622 
5,345 
14.260 
82 
4.340 
52 
329.207 


Entrants 


(2) 


Total  Formula 

populatKXi  amount 


0 
22 

8.519 

18 

0 

"O 

17 

2 

0 

0 

0 

8 

1 

172 

18 

13 

1 

0 

18 

0 

2 

81 

0 

1.109 

0 

168 

5 

0 

7 

2 

0 

9 

1 

0 

0 

0 

111 

0 
2 

4 
0 
0 
2 

0 

10,571 


(3) 


132 
2.108 
20.320 
6.195 
883 
818 
13.484 
810 
2.724 
1.976 
1,449 
1.985 
756 
6.897 
12,135 
5.947 
6,902 
289 
3.920 
244 
1.871 
942 
713 
7.819 
892 
55.546 
3.042 
433 
4.822 
1.271 
6,185 
10.762 
1,115 
281 
826 
2,522 
15,345 
1,935 
624 
5,349 
14,260 
82 
4.342 
52 
339,778 


(4) 


Allocation 


(5) 


25.887 
413,400 
3.984,961 
1,214,903 
173.165 
160,418 
2,644,351 
158,849 
534.204 
387.514 
284.164 
389.279 
148.259 
1.352,573 
2,379.798 
1,166.268 
1.353.553 
56.676 
768,752 
47,851 
366,922 
184,736 
139.827 
1,533,386 
174.930 
10,893,141 
596,567 
84.916 
945.644 
249,256 
1,212,942 
2.110.539 
297.107 
55.107 
161,987 
494,590 
3.009,312 
379,473 
122.373 
1.048,994 
2.796.532 
16.081 
851.511 
10.198 
S66.633.953 


MAA 
mcerftive 

allocation 


(6) 


75.000 
413.400 
3.964.961 
1.214.903 
173,165 
160.418 
2,644.351 
158.849 
534.204 
387.514 
284.164 
389.279 
148.259 
1.352.573 
2,379,798 
1,166.268 
1,353,553 
96,870 
768.752 
88.045 
366.922 
184.736 
139.827 
1,533,386 
174.930 
10.893.141 
596.567 
100,000 
945,644 
249,256 
1,212,942 
2.110.539 
297.107 
95,301 
161,987 
494,590 
3.009,312 
379,473 
122,373 
1,048.994 
2,796,532 
75.000 
851.511 
75.000 
$67,009,200 


Former 

reeducatKxi 

center 

arrivals  FY 
1991 

(7) 


5.000 
21.566 
207.886 
63.378 
9.034 
8,369 
137,949 
8,287 
27,868 
20^16 
14,824 
20,308 
7,734 
70.560 
124.148 
60.841 
70.612 
5,000 
40,104 
5,000 
19,141 
9,637 
7,294 
79,993 
9.126 
568.268 
31.121 
5,000 
49,332 
13,003 
63,276 
110,102 
15.499 
5.000 
8,450 
25,802 
156.988 
19.796 
6.384 
54.723 
145.888 
5.000 
44.421 
5.000 
$3,600,000 


Former 

reeducation 

center 

detainee 

aiiocatx>n 

(8) 


0 

137 

504 

574 

95 

4 
246 
86 
167 
191 
205 
309 

7 
316 
486 
333 
229 

45 
253 

3 
326 

44 

53 
204 
120 
378 
213 

18 
153 
211 
240 
413 

15 

30 

19 

257 

1,776 

118 

6 

702 

737 

0 

46 

0 

19.368 


0 
0 

28.374 
32,314 
0 
0 
13,849 
0 
0 
0 
11,541 
17.396 
0 
17.790 
27,360 
18,747 
12,892 
0 
14,243 
0 
18.353 
0 
0 
11.485 
0 
21.280 
11.991 
0 
0 
11.879 
13,511 
23,251 
0 
0 
0 
14.468 
99.983 
0 
0 
39,520 
41.491 
0 
0 
0 
$1,000,000 


'  The  Alaska  allocation  has  been  awarded  for  a  Wilson/Fish  demonstration  project.  .      c 

»  A  portioo  of  t»>e  Califomta  alloction  is  expected  to  t>e  awarded  tor  the  continoation  of  a  Wilson/Fish  proiect  in  ban 


Diego 


VI.  Paipenvork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  0MB  clearance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
93  026  Refugee  Assistance  State 
Administered  Programs) 

Dated:  June  18. 1992. 
Chris  Gersten, 

Director,  Office  of  Refugee  Resettlement. 
[in  Doc.  92-14894  Filed  &-25-92;  8:45  am) 

BIUING  CODE  4I3(H>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-92-1917;  Fn-2934-N-84] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless, 
EFFECTIVE  DATE:  June  26. 1992. 
ADDRESSES:  For  further  information, 
contact  lames  Forsberg,  Department  of 
Housing  and  Urban  Development,  room 
7262.  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
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SUPPLEMENTARY  rNFORMATtON:  In 

accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (DD.C).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated;  June  19. 1992. 

Paul  Roitman  Bardack. 

Deputy  Assistant  Secretary  for  Economic 
Development. 


(FR  Doc.  92-14909  Filed  fr-25-92;  8:45  am] 

BILLMC  CODE  42ia-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdlKe  Service 

AvaUabUity  of  •  Draft  Recovery  Plan 
for  the  Aleutian  Shield  Fern  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notict  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  a  draft  Aleutian  Shield 
Fern  Recovery  Plan  for  public  review. 
This  species  is  known  to  occur  in  the 
Aleutian  Islands,  Alaska.  The  Service  is 
soliciting  review  and  comments  from  the 
public  on  this  draft  plan. 

DATES:  Comments  from  all  interested 
parties  on  the  draff  recovery  plan  will 
be  considered  by  the  Service  if  received 
on  or  before  August  25. 1992. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Ecological  Services  Anchorage  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
605  W.  4th  Avenue.  Room  62, 
Anchorage,  Alaska  99501.  Written 
comments  or  materials  should  be 
addressed  to  Mr.  Brian  Anderson  at  the 
above  address.  Comments  and  materials 
received  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Brian  Anderson  at  the  above 
Anchorage,  Alaska  address  (telephone 
907/271-2888). 


SUPPLEMENTARY  MFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plans  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  .recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States.  The 
Service  also  periodically  revises 
approved  recovery  plans  to  Incorporate 
new  information  and  any  change  in 
status.  Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downhsting  or  delisting  them,  and 
estimate  the  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.]  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4{f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Aleutian  shield  fern  [Polystichum 
cleuticum  C.  Chr.  in  Hulten)  was 
originally  described  from  the  1932  type 
specimen  collected  on  Atka  Island  of  the 
Aleutian  Islands,  Alaska.  The  species 
was  listed  as  endangered  in  1988  (53  FR 
4626).  Currently,  the  known  population 
consists  of  approximately  112  plants 
inhabiting  a  small  area  at  the  upper 
elevations  of  Mt.  Reed,  on  neighboring 
Adak  Island.  P.  aleuticum  is  a  well- 
marked  and  extremely  narrow  endemic 
which  is  not  closely  related  to  any  other 
species  in  North  America.  The  causes  of 
its  rarity  are  poorly  understood,  but  it 
has  been  suggested  that  it  is  a  relict 
species  surviving  from  Tertiary  or  early 
Pleistocene  times.  It  is  possible  that  the 
species  is  threatened  by  grazing  of 
introduced  reindeer  and  caribou  on 
Atka  and  Adak  islands,  respectively. 

The  Aleutian  Shield  Fern  Recovery 
Plan  has  provisions  for  protection  of  the 
existing  population;  conducting  research 
on  the  reproductive  biology  and  causes 
of  rarity;  and  searching  for  new 
populations.  Several  public  and  private 


entities  are  cooperating  in  the  Aleutian 
shield  fern  recovery  program,  including 
the  University  of  Alaska,  and  the  Alaska 
Natural  Heritage  Program. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for  this  action  is  section  4(f) 
of  the  Endangered  Species  Act.  16  U.S.C. 
1533(0- 

Dated:  |une  13, 1992. 
Rowan  W.  GouU. 
A  cling  Regional  Director. 
[FR  Doa  92-15053  Filed  6-2S-92;  8:45  am) 

BILLING  COOE  43tO-SS-M 

Bureau  of  Land  Management 

[UT-040-4920-10-4297] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS) 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
EIS  on  a  Dam  and  Water  Storage 
Reservoir,  North  Creek  project,  in 
southwestern  Utah,  and  to  amend  the 
Virgin  River  MFP,  Dixie  Resource  Area, 
Cedar  City  District. 

SUMMARY:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  BLM.  Cedar  City 
District,  will  be  directing  the  preparation 
of  the  EIS  to  be  prepared  by  a  third 
party  contractor  on  the  impacts  of  the 
North  Creek  project 

DATES:  Dates,  times  and  locations  of 
public  scoping  meetings  will  be 
announcedby  Federal  Register 

publication  at  a  later  date. 

ADDRESSES:  Comments  should  be  sent 
to  Robert  Zundel,  BLM,  176  East  D.L. 
Sargent  Drive.  Cedar  City,  Utah  84720, 
ATTN:  North  Creek  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Zundel  (801)  586-2401. 

SUPPLEMENTARY  INFORMATION:  The 
North  Creek  project  would  be  owned  by 
Washington  County  Water  Conservancy 
District  (WCWCD). 

Potential  issues  include,  but  may  not 
be  limited  to  social  and  economic 
impacts,  surface  water  quality  and 
quantity,  wildlife,  threatened  and 
endangered  species,  recreation,  wetland 
and  riparian  resources.  Virgin  oil  field, 
wild  and  scenic  rivers,  cultural 
resources,  and  land  tenure  adjustments. 
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The  proposal  includes  construction  of 
a  20,000  acre-fool  reservoir  involving  a 
dam  and  dike  with  a  maximum  height  of 
the  dam  at  130  feet  and  the  length  of  the 
dam  and  dike  at  4850  feet.  Options  for 
construction  methods  of  the  dam  and 
dike  include  earthen,  rockfill.  and  roll»r 
compacted  concrete.  The  reservoir 
behind  the  dam  on  the  North  Creek 
drainage  would  be  located  about  1.1 
miles  northeast  of  the  town  of  Virgin, 
Utah.  Water  to  be  stored  in  the  reservoir 
would  come  from  natural  flows  of  North 
Creek,  and  water  may  be  pumped  from 
the  Virgin  River  to  be  stored  in  the 
reservoir. 

The  project  will  involve  about  1120 
acres  of  public,  state  and  private  lands. 
Authorization  to  use  public  lands  would 
be  by  a  right-of-way  from  the  BLM. 
Appropriate  alternatives  will  be 
analyzed. 

Dated:  June  17, 1992. 
Ronald  A.  Montagna. 
Acting  District  Manager 
(FR  Doc.  92-15017  Filed  fr-25-92:  8:45  am] 

BILUMG  CODE  4310-OO-M 


IAZ-050-02-4333-10;  8322] 

Arizona:  Availability  of  the  Draft  Parker 
Strip  Recreation  Area  Management 
Plan  and  Environmental  Assessment, 
Yuma  District 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  availability  of  the 

Draft  Parker  Strip  Recreation  Area 

Management  Plan  and  Environmental 

Assessment.  Yuma  District. 

SUMMARY:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Bureau  of  Land  Management 
has  prepared  a  Draft  Recreation  Area 
Management  Plan  and  Environmental 
Assessment  for  the  Parker  Strip  Special 
Recreation  Management  Area.  The  plan 
involves  approximately  25,400  acres  of 
land  along  the  Colorado  River  in 
western  Arizona  and  southeastern 
California.  The  land  lies  within  La  Paz 
County.  Arizona,  and  San  Bernardino 
County,  California.  The  plan  describes 
the  recreation  management  practices  the 
Bureau  of  Land  Management  intends  to 
implement  on  the  Parker  Strip  Special 
Recreation  Management  Area. 

Among  the  management  actions 
prescribed  in  the  draft  plan  are  off- 
highway  vehicle  area  and  route 
designations,  use  authorization  for 
concessions  and  noncommercial  leases, 
and  16  Bureau  of  Land  Management 
project  plans  for  redevelopment  of 


current  facilities  and  development  of 
new  facilities.  The  new  facilities  include 
a  boat  ramp,  two  off-highway  vehicle 
areas,  two  trail  systems,  a  visitor  center, 
maintenance  yard,  and  fishing  access. 
The  plan  also  recognizes  the  need  for 
open  space  and  wildlife  habitat. 
DATES:  The  review  period  will  begin  on 
June  26, 1992  and  will  run  until  July  27. 
1992.  After  the  review  period,  the 
comments  received  will  be  incorporated 
into  a  final  plan  and  environmental 
assessment.  Comments  may  be  offered 
in  person  at  the  public  meetings  listed 
below  or  in  writing  to  the  Havasu 
Resource  Area  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Les  Allert,  Outdoor  Recreation  Planner, 
Ha'vasu  Resource  Area.  3189 
Sweetwater  Avenue.  Lake  Havasu  City. 
Arizona  86403.  (602)  855-8017. 
SUPPLEMENTARY  INFORMATION:  There 

will  be  two  open-house  public  meetings 
to  obtain  input  on  the  draft  plan  and 
environmental  assessment.  These 
meetings  will  be  held  in  Parker  and  Lake 
Havasu  City,  Arizona,  at  the  following 
times  and  locations: 

1.  July  22. 1992.  7:30  p.m.  to  9:30  p.m.. 
at  Arizona  Western  College.  Classroom 
No.  1. 1120  16th  Street.  Parker.  Arizona. 

2.  July  23. 1992.  7:30  p.m.  to  9:30  p.m.. 
Lake  Havasu  City  Council  Chambers. 
1795  Civic  Center  Boulevard.  Lake 
Havasu  City.  Arizona. 

A  limited  number  of  copies  of  the 
Draft  Parker  Strip  Recreation  Area 
Management  Plan  and  Environmental 
Assessment  are  available,  upon  request, 
from  the  Havasu  Resource  Area 
Manager.  Bureau  of  Land  Management, 
3189  Sweetwater  Avenue,  Lake  Havasu 
City,  Arizona  86403. 

Dated:  June  18,  1992. 
Herman  L.  Kast. 
District  Manager. 
|FR  Doc.  92-15014  Filed  6-25-92:  8:45  amj 

BILLING  CODE  4310-32-M 


[WY-06(H)2-4120-09)  WYW1225861 

Environmental  Statements; 
Availability:  West  Rocky  Butte  Coal 
Lease.  WY 

AGENCY:  Bureau  of  Land  Management. 
Interior.  Wyoming. 

ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement  (FEIS) 
pursuant  to  40  CFR  parts  1500-1508  for 
the  West  Rocky  Butte  Federal  coal 
Lease  Application  (WYW122586)  in  the 
Powder  River  Basin.  Campbell  County, 
Wyoming. 

SUMMARY:  Northwestern  Resources  Co. 
(NWR)  has  applied  for  a  Federal  coal 


lease  west  of  and  adjacent  to  the 
existing  Rocky  Butte  Federal  Coal  Lease 
{WYW78633J  in  Campbell  County. 
Wyoming,  which  NWR  recently 
acquired.  The  proposed  West  Rocky 
Butte  tract,  as  modified  by  the  BLM, 
covers  463.4  acres  with  an  estimated  59 
million  tons  of  recoverable  coal.  The 
BLM  has  prepared  an  EIS  to  evaluate 
the  environmental  impacts  of:  (IJ  Issuing 
a  competitive  Federal  coal  lease,  and  (2) 
subsequent  approval  of  a  logical  mining 
unit  (LMUJ  request  to  be  filed  for  the 
Rocky  Butte  and  West  Rocky  Butte 
leases,  assuming  NWR  is  determined  to 
be  the  successful  high  bidder  for  the 
West  Rocky  Butte  Traet.  Currently,  there 
are  no  mining  facilities  or  operations  on 
the  existing  Rocky  Butte  Federal  coal 
lease,  so  a  new  mine  start  would  be 
necessary  to  begin  production.  The  area 
is  located  about  10  miles  southwest  of 
the  city  of  Gillette,  Wyoming. 
DATES:  The  public  comment  period  will 
begin  on  July  3. 1992.  and  will  end  on 
August  3. 1992.  Public  comments  will  be 
accepted  on  the  FEIS.  on  the  fair  market 
value  (FMV)of  the  tract,  and  on 
maximum  economic  recovery  (MER)  of 
coal  on  the  tract.  In  order  to  assure  that 
comments  are  considered  in  the  Record 
of  Decision  (ROD)  for  the  West  Rocky 
Butte  Tract.  WYW122586.  they  must  be 
received  no  later  than  c.o.b.  on  Monday. 
August  3. 1992. 

ADDRESSES:  Comments,  concerns  and 
requests  for  copies  of  the  FEIS  should  be 
addressed  to  the  Casper  District  Office. 
Bureau  of  Land  Management.  Attention: 
Nancy  Doelger.  1701  East  "E"  Street. 
Casper.  Wyoming  82601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Doelger  or  Mike  Karbs,  phone 
(307)  261-7600.  or  contact  the  address 
listed  above. 

SUPPLEMENTARY  INFORMATION:  This 
Federal  coal  lease  application  was  made 
to  the  BLM  pursuant  to  provisions  of  43 
CFR  3425.1  as  a  lease  by  application. 
The  holding  of  a  lease  sale  would  allow 
NWR  to  acquire  the  West  Rocky  Butte 
Tract  (if  they  are  determined  to  be  the 
successful  high  bidder),  apply  for  the 
formation  of  an  LMU  with  the  existing 
Rocky  Butte  lease,  and  open  a  new 
mine.  This  would  be  a  major  Federal 
action,  and  the  BLM  has  determined  that 
the  action  requires  the  preparation  of  an 
EIS. 

The  FEIS  analyzes  the  impacts  of 
developing  and  operating  a  surface  coal 
mine  on  the  combined  Rocky  Butte 
(WYW78633)  and  West  Rocky  Butte 
(WYW122586)  Tracts.  A  Draft 
-    Environmental  Impact  Statement  (DEIS) 
was  issued  on  January  17, 1992.  and 
comments  were  accepted  on  the  DEIS 
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through  the  end  of  March  1992.  Thirty- 
six  comments  were  received  on  the 
DEIS.  A  public  hearing  was  held  in 
Gillette.  Wyoming,  on  February  26, 1992. 
Eight  people  made  statements  for  the 
record  during  the  hearing.  Revisions 
have  been  made  to  this  FEIS  in  response 
to  the  comments  received  on  the  DEIS. 

Two  alternatives  are  analyzed  in  the 
EIS.  The  Proposed  Action  is  to  lease  the 
West  Rocky  Butte  Tract,  as  modified  by 
the  BLM.This  is  the  Preferred 
Alternative  of  the  ELM.  The  second 
alternative  is  the  No  Action  alternative, 
which  assumes  that  a  lease  for  the  West 
Rocky  Butte  Tract  would  not  be  issued, 
and  a  new  mine  would  not  be  opened  at 
this  time.  The  major  concerns  with 
opening  a  new  mine  which  were 
identified  during  scoping,  and  in 
comments  on  the  DEIS  involve  air 
quahty,  hydrology,  reclamatioa  and 
impacts  to  nearby  residents. 

The  West  Rocky  Butte  tract  does  not 
contain  enough  coal  to  open  a  new  mine. 
It  would  be  logically  mined  with  the 
existing  Rocky  Butte  lease.  The  existing 
Rocky  Butte  lease  was  purchased  in  the 
1982  Powder  River  Coal  Sale.  It  will  be 
terminated  on  February  1, 1993.  due  to 
noncompUance  with  the  diligence 
requirements  of  section  2(a)(2)(A)  of  the 
Mineral  Leasing  Act  unless  the  two 
tracts  are  combined  into  an  LMIJ. 
Combining  the  two  leases  would  extefhd 
the  diligence  period  of  the  existing 
Rocky  Butte  lease,  WYW78633,  to  the 
same  diligence  date  as  the  West  Rocky 
Butte  Lease,  WYW122586,  le..  10  years 
after  issuance  of  the  West  Rocky  Butte 
Lease. 

Ray  Brubaker.     , 
State  Director. 
(FR  Doc  92-15047  Filed  6-25-92;  8;45  am] 

BiLLINO  CODE  43t«-22-M 


[AZ-04(H>2-4333-02] 

Meeting  for  ttie  Gila  Box  Advisory 
Comtnttta* 


agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMAflY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  part  1780  that 
two  meetings  of  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA) 
Advisory  Committee  will  be  held. 
DATES:  August  18. 1992. 10  a.m.-4  p.m.. 
Safford  District  Office,  September  1. 
1992, 10  a.m.-4  p.m.,  Safford  District 
Office. 

ADDRESSES:  BLM  Safford  District  Office, 
425  E.  4th  Street.  Safford,  Arizona. 
SUPPLEMENTARY  INFOMNATION:  The 

NCA  Advisory  Committee  was 


established  by  the  Arizona  Desert 
Wilderness  Act  of  1990  to  provide  input 
to  the  Safford  District  on  management  of 
the  Gila  Box  Riparian  National 
Conservation  Area  (NCA).  The 
Committee  is  continuing  work  on  the 
Gila  Box  Interdisciplinary  Activity  Plan, 
which  must  be  completed  by  November 
28. 1992.  The  plan  is  being  written  using 
the  Limits  of  Acceptable  Change  (LAC) 
planning  process. 

The  agenda  for  each  meeting  includes: 
(1)  Refine  management  actions  and 
continue  to  develop  preferred 
alternative  at  the  August  18  meeting;  (2) 
fmalize  preferred  alternative  at  the 
September  1  meeting. 

All  meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Committee  between 
10:30  and  11  a.m.,  or  may  file  written 
statements  for  consideration  by  the 
Committee.  Anyone  wishing  to  make  an 
oral  statement  must  contact  the  BLM 
Gila  Resource  Area  Manager  at  least 
two  working  days  prior  to  the  meeting. 
Written  statements  are  also  accepted  at 
any  time  during  preparation  of  the  draft 
plan,  and  will  be  reviewed  by  the 
committee. 

Statements  should  be  mailed  to 
Jonathan  Collins.  Team  Leader,  Gila 
Resource  Area,  425  E.  4th  St.  Safford, 
Arizona  85546. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Safford  District 
Office  and  will  be  available  for  public 
inspection  (during  regidar  business 
hours)  within  30  days  after  each 
meeting. 

FOR  FURTHER  INFORMATION:  Meg  Jensen. 
Gila  Resource  Area  Manager,  or 
Jonathan  Colhns,  Team  Leader.  425  E. 
4th  St.,  Safford.  Arizona  85548. 
Telephone  (602)  428-4040. 

Dated:  ]une  16. 1992. 
Ray  A.  Brady. 
District  Af onager. 
[FR  Doc.  92-15013  Filed  6-25-92;  8:45  am) 


BILLING  CODE  4310-3a-M 


[AZ-040-01-4351-021 

Meeting  of  the  San  Pedro  Riparian 
National  Conservation  Area  Advisory 
Committee 

agency:  Bureau  of  land  Management. 

Interior. 

action:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  100-696 
and  43  CFR  part  1780,  that  a  meeting  of 
the  San  Pedro  Advisory  Committee  will 
be  held. 
dates:  Tuesday.  July  21. 1992,  at  1  p jn. 


addresses:  Oscar  Yrun  Community 
Center.  3020  Tacoma,  Sierra  Vista, 
Arizona. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  Advisory  Committee 
meeting  includes,  but  is  not  hmited  to, 
the  following  items: 

1.  Update  on  San  Pedro  visitor  center. 

2.  Terrenate  Recreation  Project  Plan/ 

Quincentenary  tour. 

3.  San  Pedro  Habitat  Management  Plan 

(HMP). 

4.  Land  Acquisition  Coordinated 

Resource  Management  (CRM) 
process. 

5.  San  Pedro  Water  Rights/Certificate 

for  Instream  Flow. 

6.  Introduction  of  new  Tucson  Resource 

Area  Manager. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Advisory  Committee 
between  2  p.m.-2:30  p.m.  or  may  file 
written  statements  for  consideration  by 
the  Committee.  Anyone  wishing  to  make 
an  oral  statement  must  contact  the  BLM 
San  Pedro  Conservation  Area  Manager 
by  Friday,  July  17. 1992. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  San  Pedro 
Conservation  Area  and  Tucson 
Resource  Area  offices  and  will  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Greg  Yuncevich,  San  Pedro 
Conservation  Area  Manager,  Bureau  of 
Land  Management.  Box  9853.  Rural  Rte. 
1.  Huachuca  City,  Arizona  85616. 
Telephone  (602)  457-2265;  or  Diane 
Drolika.  Public  Affairs  Officer.  Safford 
District,  425  E.  4th  Street,  Safford, 
Arizona  85546.  Telepnone  (602)  42»- 
4040. 

Datpd  June  18, 1992. 
Frank  Rowley. 

Asxisiant  District  Manager  for  Resources. 
|FR  Doc.  92-15018  Filed  6-25-92;  8:45  am) 

BILLING  CODE  4310- 12-M 


(AK-070-00-4230-23:  F-167I 

Lease  of  Put>Kc  Land,  Salmon  Lake,  AK 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action, 

summary:  This  notice  of  realty  action 
involves  a  proposal  to  renew  an  airport 
lease  issued  to  the  State  of  Alaska.  The 
lease  is  intended  to  authorize 
improvenvent  maintenance  and 
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operation  of  an  aircraft  landing  strip  for 

20  years. 

DATES:  Comments  must  be  received  by 

August  10, 1992. 

ADDRESSES:  Comments  must  be 

submitted  to  the  Kobuk  District 

Manager,  1150  University  Avenue. 

Fairbanks.  Alaska  99709-3844  and 

include  a  reference  to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACr 

Betsy  Bonnell.  Realty  Specialist.  (907) 

474-2336. 

SUPPLEMENTARY  INFORMATION:  The  site 

examined  and  found  suitable  for  leasing 
under  the  provisions  of  the  Act  of  May 
24. 1928.  as  amended,  49  U.S.C. 
appendix  211-213,  and  43  CFR  part  2911. 
is  described  as  near  Slamon  Lake 
within: 

Sees.  5  &  6.  T.  7  S..  R.  31  W..  Kateel 
River  Meridian.  Annual  rental  shall  be 
$100.00  or  one-half  the  fair  market  value 
as  determined  by  appraisal,  whichever 
is  greater. 

Dated:  June  15. 1992. 
Helen  M.  Hankins, 
Kobuk  District  Manager. 
(FR  Doc.  92-15019  Filed  6-25-92;  8:45  am) 

BIUJNQ  COOe  4310-JA-M 


lES-030-2-4212-14;  MOES-421151 

Realty  Actions.  Sales,  Leases,  etc^  MO 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Sale  of  public  land  in  Ozark 

County,  Missouri — modified  competitive 

method. 

summary:  The  following  public  land  has 
been  found  suitable  for  sale  under 
section  203(a)(1)  and  section  209(b)(1)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1701. 
1713).  at  not  less  than  the  appraised  fair 
market  value  (FMV)  of  $8,000.00  and  a 
$50.00  non-refundable  filing  fee  for  the 
mineral  estate.  The  public  land  will  not 
be  offered  for  sale  at  least  60  days 
following  the  date  of  this  notice.  The 
public  land  is  described  as  follows: 

MOES-4211S 

T.24N..  R.13W..  Sec.  31.  S%  Lot  1  NWV4. 
(SEy4NWy4)  5lh  Principal  Meridian. 
Ozark  County,  Gainesville,  Missouri 
(containing  approximately  41.00  acres); 
Appraised  Fair  Market  Value:  $8,000.00  and 
an  additional  Mineral  Estate  fee  of  $50.00 

The  public  land  described  above  is 
hereby  segregated  from  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action,  or  270  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  whichever  occurs  first. 


The  public  land  will  be  offered  for 
sale  at  a  public  auction  beginning  at  10 
a.m..  c.s.t..  on  August  24, 1992  at  the 
Reuss  Federal  Plaza.  Suite  225.  West 
Tower.  310  West  Wisconsin  Avenue. 
Milwaukee.  Wisconsin  53203.  This  sale 
will  be  my  modified  competitive  bidding 
procedures.  Mr.  David  Bramer  will  be 
given  the  opportunity  to  meet  the 
highest  bid  received  at  public  auction. 
Sale  will  be  by  sealed  bid  only. 

All  sealed  bids  must  be  submitted  to 
the  BLM's  Milwaukee  District  Office  at 
the  Reuss  Federal  Plaza,  suite  225.  West 
Tower,  310  West  Wisconsin  Avenue. 
Milwaukee.  Wisconsin  53203.  no  later 
than  3  p.m.  c.s.t.  on  August  21, 1992. 
Sealed  bid  envelopes  must  be  clearly 
marked  on  the  lower  left  front  comer 
with  "Public  Sale  MOES-42115".  Bids 
must  be  for  not  less  than  the  appraised 
fair  market  value  specified  in  this  notice. 
Each  sealed  bid  shall  be  either  in  the 
form  of  a  certified  check,  postal  money 
order,  bank  draft,  or  cashier's  check 
made  payable  to  the  Bureau  of  Land 
Management,  for  not  less  than  the 
appraised  fair  market  value  specified  in 
this  notice.  Each  sealed  bid  shall  be 
either  in  the  form  of  a  certified  check, 
postal  money  order,  bank  draft,  or 
cashier's  check  made  payable  to  the 
Bureau  of  Land  Management,  for  not 
less  than  10  percent  of  the  amount  bid. 
Example:  You  bid  $8,000.00  you  must 
submit  10%  ($800.00)  -f  $50  for  a  total  of 
$850.00. 

Federal  law  requires  that  all  bidders 
be  U.S.  citizens.  18  years  order,  or  in  the 
case  of  corporations,  be  subject  to  the 
laws  of  any  State  of  the  United  States. 
Proof  of  these  requirements  must 
accompany  the  bid. 

Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  public  auction.  The  apparent 
high  bidder  and  the  designated  bidder 
(Mr.  David  Bramer)  will  be  notified.  The 
designated  bidder  shall  have  fifteen  (15) 
days  from  the  date  of  notification  to 
exercise  the  preference  consideration 
given  to  meet  the  high  bid.  Should  the 
designated  bidder  fail  to  submit  a  bid 
that  matches  the  apparent  high  bid 
within  the  specified  time  period,  the 
apparent  high  bidder  shall  be  declared 
the  high  bidder.  The  total  purchase  price 
for  the  land  shall  be  paid  within  180 
days  of  the  date  of  the  sale. 

Detailed  information  concerning  the 
sale  and  the  planning  and 
environmental  documents,  are  available 
at  the  Milwaukee  District  Office. 
dates:  On  or  before  August  10. 1992 
interested  parties  may  submit  comments 
to  the  District  Manager.  Bureau  of  Land 
Management.  P.O.  Box  631.  Milwaukee. 
Wisconsin  53201-0631.  In  the  absence  of 
objections,  this  proposal  shall  become 


the  final  determination  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Johnson.  Realty  Specialist/ 

Appraiser.  Bureau  of  Land  Management. 

P.O.  Box  631.  Milwaukee,  Wisconsin 

53201-0631:  telephone  414-297-4413. 

Leon  R.  Kalut. 

Acting  District  Manager. 

[FR  Doc.  92-15015  Filed  6-25-92;  8:45  am) 

BILUNG  COOE  4310-00-11 


[MT-^)30-01-4212-14) 

Realty  Actions,  Sales,  Leases,  Etc.; 
North  Dakota 

agency:  Bureau  of  Land  Management. 
Interior. ' 

ACTION:  Notice  of  Realty  Action.  Sale  of 
Public  Land  in  North  Dakota. 


SUMMARY:  The  following  lands  have 
been  found  suitable  for  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750.  43  U.S.C,  1713),  at  no  less  than  the 
estimated  fair  market  value  (FMV). 
These  lands  have  highly  saline  soils;  are 
submerged  or  are  dry  alkali  lake  beds. 

DATES:  September  1. 1992. 

ADDRESSES:  2933  Third  Avenue  West; 
Dickinson.  North  Dakota  58601. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Monahan.  Dickison  District 
Office.  701-225-9148. 
SUPPLEMENTARY  INFORMATION: 


Parcel 


Legal  Description.  Fifth  Principal 
Mandian 


NDM80024. 


NDM80025. 


NDM80026.. 


NDM80027. 


NDM80028. 


NDM80029. 


NDM80030.. 


NDM80031 .. 


NDM80034 


NDM80035. 


T.   143  N.,  R.  74  W.,  sec.  4:  Lot  2. 

26.4    acres.    Kidder   County,    FMV 

$50. 
T.  163  N..  R.  95  W..  sec.  25:  SWSW, 

40.0    awes,    Oivide   County,    FMV 

$50. 
T.  163  N  ,  R.  95  W.,  sec   26:  SESE, 

40.0   acres.    Divide    County,    FMV 

$50. 
T.  160  N.,  R.  99  W.,  sec.  5:  SWSE. 

40.0    acres.    Divide   County,    FMV 

$50. 
T.  160  N.,  R.  100  W.,  sec.  22:  SWNE. 

40.0  acres,  and  NWSE.  40.0  aaes. 

Divide  County.  FMV  $50. 
T.  162  N..  R.  102  W..  sec.  8;  SWNW. 

40.0  acres,  and  N2SW.  80.0  acres. 

Divide  County,  FMV  $50. 
T.  160  N..  R.  103  W.,  sec.  15:  W2NW, 

80.0  aaes.  and  NWSW,  40.0  acres. 

Divide  County.  FMV  $50 
T.  160  N.,  R.  103  W..  sec.  21:  NENW. 

40.0    acres.    Divide   County,    FMV 

$50. 
T.  161  N..  R    103  W..  sec.  23:  NENE 

40.0  acres,  and  SESE,  40.0  acres. 

Divide  County,  FMV  $50 
T.  161  N.,  R.  103  W.,  sec.  24:  SWSW. 

40.0    acres.    Divide    County,    FMV 

$50. 
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Parcel 


Legal  Description,  Fifth  Pnncipal 
Meridian 


NDM80036. .  T.  163  N..  R.  103  W ,  sec.  14:  S2SE, 

800    acres,    DivkJe    County,    FMV 

$S0. 
NDM80038...i  T.   136  N..  R.  74  W.,  sec.  6;  Lot  1, 

45.13  acres,  Emmons  County,  FMV 

$50. 


The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  the  date  of  publication 
of  this  Notice,  whichever  occurs  first. 

The  lands  will  be  offered  for  sale  at 
public  auction  beginning  at  10  a.m., 
m.d.t..  on  September  1, 1992,  at  2933 
Third  Avenue  West,  Dickinson,  North 
Dakota  58601.  The  sale  will  be  by 
modified  competitive  procedures.  Tract 
lessees  or  adjoining  land  owners  must 
submit  a  bid  the  day  of  sale  to  retain 
preference  rights.  The  sale  will  be  by 
sealed  bid  only.  * 

All  sealed  bids  must  be  submitted  to 
the  BLM's  Dickinson  District  Office  at 
2933  Third  Avenue  West,  Dickinson, 
North  Dakota  58601,  no  later  than  4:30 
p.m.,  m.d.t.,  on  August  31, 1992.  Bid 
envelopes  must  be  marked  on  the  left 
front  comer  with  the  parcel  number  and 
the  sale  date.  Bids  must  be  for  not  less 
than  the  appraised  FMV  specified  in  this 
Notice.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft  or  cashier's 
check  made  payable  to  the  United 
States  Department  of  the  Interior,  BLM, 
for  not  less  than  10  percent  of  the 
amount  of  the  bid.  However,  it  is 
possible  to  submit  the  full  amount  of  the 
bid  on  the  day  of  the  sale. 

Bids  on  unsold  parcels  will  be  opened 
each  Tuesday  after  the  date  of  the  sale 
at  10  a.m.,  m.d.t.,  until  the  parcels  are 
sold.  The  terms  and  conditions 
applicable  to  the  sale  are: 

1.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals.  A  more  detailed  description  of 
this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  office. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
authority  of  the  Act  of  August  30, 1890, 
(26  Stat.  291:  43  U.S.C.  945). 

3.  The  patents  will  be  subject  to  all 
valid  existing  rights  including  rights-of- 
way. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens  18  years  old  or 
older,  or  in  the  case  of  corporations,  be 
subject  to  the  laws  of  any  State  of  the 


U.S.  Proof  of  these  requirements  must 
accompany  the  bid. 

Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  the  public  auction.  The 
apparent  high  bidder,  lessees  and 
adjoining  land  owners  will  be  notified. 
Lessees  and  adjoining  land  owners  will 
be  given  the  right  to  meet  the  highest 
bid.  Lessees  and  adjoining  landowmers 
will  have  five  (5)  working  days  from  the 
date  of  the  sale  to  exercise  the 
preference  consideration  given  to  meet 
the  high  bid.  Refusal  or  failure  to  meet 
the  highest  bid  shall  constitute  a  waiver 
of  such  bidding  provisions.  Once  the 
qualified  high  bidder  is  determined,  the 
balance  of  the  purchase  price  shall  be 
paid  within  180  days  of  the  date  of  the 
sale. 

Detailed  information  concerning  the 
sale,  including  the  reservations, 
procedures  for  conditions  of  sale,  and 
planning  and  environmental  documents, 
is  available  at  the  Dickinson  District 
Office,  Bureau  of  Land  Management, 
2933  Third  Avenue  West,  Dickinson, 
North  Dakota  58601. 

Comments 

For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Dickinson  District,  at  the 
above  address.  In  the  absence  of 
objections,  this  proposal  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  June  18, 1992. 
Tom  Steger. 

Acting  District  Manager. 

(FR  Doc.  92-15016  Filed  6-25-92:  8:45  am] 

BILLING  CODE  4310-ON-M 


National  Park  Service 

National  Register  of  Historic  PLaces; 
Waiver  of  Commenting  Period  for 
Nomination 

In  order  to  assist  in  the  preservation 
of  the  following  property,  the 
commenting  period  has  been  waived: 

CAUFORNIA 
Placer  County 

Michigan  Bluff^Last  Chance  Trail  From 
Michigan  Bluff  NE  to  Last  Chance, 
Michigan  Bluff  vicinity,  92000854 

Carol  D.  Shall, 

Chief  of  Registration,  National  Register. 

[FR  Doc.  92-15192  Filed  6-25-92;  8:45  am) 

BILLING  COOE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  Parent  corporation  and  address  of 
principal  office:  Dean  Foods  Company, 
3600  North  River  Road,  Franklin  Park. 
Illinois  60131,  A  Delaware  Corporation. 

Wholly-owned  subsidiaries  which  will 
participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

1.  Aunt  Jane  Foods,  Inc.,  Michigan 
Corporation 

2.  Bell  Doiry  Products,  Inc.,  Texas 
Corporation 

3.  Bellingham  Frozen  Foods,  Inc.. 
Washington  Corporation 

4.  Bowman  Dairy  Company,  Delaware 
Corporation 

5.  Chas.  F.  Gates  &  Sons,  Incorporated, 
North  Carolina  Corporation 

6.  C.O.W.  Transport,  Inc.,  Utah 
Corporation 

7.  Creamland  Dairies,  Inc.,  New  Mexico 
Corporation 

8.  Cream  O'Weber  Dairy,  Inc.,  iJtah 
Corporation 

9.  Dean  Dairy  Products  Company, 
Pennsylvania  Corporation 

10.  Dean  Foods  International  Corp., 
Delaware  Corporation 

11.  Dean  Foods  Products  Company, 
Tennessee,  Corporation 

12.  Dean  Milk  Company,  Inc.,  Kentucky 
Corporation 

13.  DFC  Transporation  Company, 
Delaware  Corporation 

14.  DFC  Transportation  Systems 
International.  Inc..  Illinois  Corporation 

15.  Elgin  Blenders.  Incorporated.  Illinois 
Corporation 

16.  Fairmont-Products.  Inc.,  Delaware 
Corporation 

17.  Farmers  Processing,  Inc.,  California 
Corporation 

18.  Frio  Foods,  Inc.,  Texas  Corporation 

19.  Candy's  Diaries,  Inc.,  Texas 
Corporation 

20.  Gilt  Edge  Farms,  Inc.,  Oklahoma 
Corporation 

21.  Green  Bay  Food  Company, 
Wisconsin  Corporation 

22.  Henry's  Pickle  Company,  Inc.. 
Indiana  Corporation 

23.  JS  Management,  Inc.,  Rhode  Island 
Corporation 

24.  The  Larsen  Company,  Wisconsin 
Corporation     , 
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25.  Larsen  Factory  Services,  Inc.. 
Wisconsin  Corporation 

26.  Larsen  Farm  Services,  Inc., 
Wisconsin  Corporation 

27.  T.G.  Lee  Foods,  Inc.,  Florida 
Corporation 

28  Library  Dairy  Company,  Michigan 
Corporation 

29.  Mayfield  Dairy  Farms,  Inc., 
Tennessee  Corporation 

30.  McArthur  Dairy,  Inc.,  Florida 
Corporation 

31.  Meadow  Brook  Dairy  Company. 
Pennsylvania  Corporation 

32.  Meadow  Brook  Dairy  Company,  Inc., 
New  York  Corporation 

33.  Park-It  Market  Corporation. 
Delaware  Corporation 

34.  Pilgrim  Farms.  Inc.,  Delaware 
Corporation 

35.  Rancho  Del  Mar  Food  Brokerage, 
inc..  California  Corporation 

36.  Ready  Food  Products,  Inc., 
Pennsylvania  Corporation 

37.  Reiter  Dairy,  Inc.,  Ohio  Corporation 

38.  Ryan  Milk  Company,  Inc.,  Kentucky 
Corporation 

39.  Ryan  Milk  of  Pa.,  Inc.,  Pennsylvania 
Corporation 

40.  Richard  A.  Shaw,  Inc.,  California 
Corporation 

41.  Verifine  Dairy  Products  Corporation 
of  Sheboygan,  Inc.,  Wisconsin 
Corporation 

B^  Parent  corporation  and  address  of 
,  principal  office: 

Worthington  Industries.  Inc.,  1205  Dearborn 
Drive.  Columbus,  Ohio  43085. 

Wholly  owned  subsidiaries  which  will 
participate  in  the  operations,  and 
State(s)  of  incorporation: 


Wholly  owned  subsidianes 

State  of 
incorporation 

Worthington  Industries.  Inc 

Ohio. 

The  Wonhington  Steel  Co 

Indiana. 

The  Woilhington  Steel  Co 

Kentucky 

The  Womwigton  Steel  Co 

Maryland 

The  WofttTington  Steel  Co 

North  Carolina 

The  Worthington  Steel  Co 

Pennsytvania 

Worthiogton  Steel  of  Michigan, 

IfK 

NRM  Truclung  Co 

Michigan. 

Delaware 

Wont>ir>gton  Cylinder  Cotpora- 

Ohio 

ticn. 

Worthington    Acetylene    Cylin- 

Alabama 

ders.     Inc      (d/b/a     North 

Amencan  Cyfinders,  Inc.). 

I.H  Schlezinger.  Inc 

Otvo 

Buckeye  Steel  Castings  Co 

Ohio. 

Worthington   Custom   Plastics, 

Inc 
Wonhington   Precision   Metals. 

Ohio. 

Tennessee 

Inc 

Sidney  L  Strickland,  |r.. 

Secretary. 

|FR  Doc.  92-15081  Files  &-25-92;  8:45  ant) 

BILLING  COOE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

(INS  Na  1381-92] 

Rescission  of  AJten  Registration 
Receipt  Card;  Form  1-151 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

summary:  The  Immigration  and 
Naturalization  Service  (the  Service)  is 
announcing  the  expiration  of  validity  of 
Form  1-151,  Alien  Registration  Receipt 
Card,  as  evidence  of  lawful  admission 
for  permanent  residence  and  identity 
and  eligibility  for  permanent 
employment  authorization  in  the  United 
States.  During  the  period  July  31, 1992, 
through  August  2, 1993,  aliens  in 
possession  of  the  Form  1-151.  and  all 
prior  documentation  such  as  Forms  AR- 
3  and  AR-103.  must  apply  for 
replacement  of  such  documentation  with 
the  more  secure,  machine-readable  Form 
1-551,  Alien  Registration  Receipt  Card. 
On  August  2, 1993,  Form  1-551  shall 
serve  as  the  exclusive  Alien  Registration 
Receipt  Card  for  use  by  aliens  lawfully 
admitted  for  permanent  residence.  The 
Service  objective  is  to  reduce  the 
number  of  Service  documents  that 
evidence  identity  and  eligibility  for 
employment  for  employment 
authorization  for  aliens  granted  lawful 
permanent  resident  status. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lois  Luczai,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  room  7215,  425  I 
Street,  NW.,  Washington,  DC  20536. 
telephone:  (202)  514-5014. 
SUPPtEMENTARY  INFORMATION:  The 
Service  estimates  that  there  are  1.5 
million  of  the  less  secure  Form  1-151  in 
circulation.  Because  Service  documents 
play  an  essential  role  in  a  viable 
employer  sanctions  program,  the  Service 
recall  objectives  are  to  reduce  the 
number  and  enhance  the  security  of 
Service  documents  that  evidence 
identity  and  eligibility  for  employment 
for  aliens  granted  lawful  permanent 
resident  status,  and  also  to  provide  a 
secure  document  to  permanent  residents 
that  is  more  widely  accepted  as 
definitive  evidence  of  status  and\ 
identity.  The  1-151  was  last  validly 
issued  in  1977.  Because  of  its  lack  of 
security  features,  it  presents  more 
opportunities  for  fraud  than  other 
documents.  This  notice  will  have  the 
initial  benefit  of  clearly  invalidating 
documents  that  are  vulnerable  to  abuse. 

Lawful  permanent  residents  in 
possession  of  Form  1-151.  who  are 


eligible  candidates  for  naturalization, 
may  choose  to  apply  for  naturalization 
in  lieu  of  replacing  their  Alien 
Registration  Receipt  Card  (Form  1-151). 
Failure  to  get  a  new  card  will  not 
penalize  a  lawful  permanent  resident  in 
the  naturalization  process.  However, 
filing  for  naturalization  does  not  extend 
the  validity  of  the  card. 

During  the  period  July  31, 1992. 
through  August  2, 1993.  all  lawful 
permanent  residents  of  the  United 
States  in  possession  of  a  Form  1-151 
which  shows  evidence  of  lawful 
permanent  residence  status  must  apply 
for  a  replacement  Alien  Registration 
Receipt  Card,  Form  1-551.  On  August  2, 
1993,  Form  1-151  will  no  longer  be  valid 
evidence  of  lawful  permanent  resident 
status. 

Persons  needing  to  replace  Form  1-151 
with  Form  1-551  must  apply  on  Form  I- 
90,  Application  to  Replace  the  Alien 
Registration  Receipt  Card.  The  Form  I- 
90  may  be  obtained  from  a  local 
Immigration  and  Naturalization  Service 
office  or  by  calling  the  published  "Ask 
Immigration"  number  at  your  local  INS 
office.  Form  1-90  must  be  filed  in  person 
at  the  Service  office  having  jurisdiction 
over  the  applicant's  place  of  residence. 
Ports  of  Entry  will  accept  replacement     . 
applications  from  persons  reentering  the 
United  States  in  possession  of  Form  I- 
151. 

The  Form  1-90  must  be  accompanied 
by  two  photographs  meeting  the  Alien 
Documentation,  Identification  and 
Telecommunication  (ADIT) 
specifications  as  outlined  in  the 
instructions  to  Form  1-90,  and  the 
required  $70.00  fee.  The  applicant's 
signature  and  fingerprint  will  be 
obtained  on  a  separate  card  when  the 
application  is  filed. 

The  applicant  may  retain  his  or  her 
Form  1-151  during  the  replacement 
application  procedure.  The  Form  1-551 
will  be  mailed  to  the  applicant's  home 
address. 

Dated:  June  11. 1992. 
Gene  McNary, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  92-15069  Filed  6-25-92:  8:45  am| 
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(INS  No.  1459-92] 

RIN  1115-AC30 

Deferral  of  Enforced  Departure  for 
Salvador  ans 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
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action:  Notice  of  deferral  of  enforced 
departure  for  Salvadorans. 

summary:  The  President  has  directed 
that  the  Immigration  and  Naturalization 
Service  (the  Service)  defer,  until  June  30, 
1993,  the  enforced  departure  of 
Salvadoran  nationals  who  have  been 
granted  Temporary  Protected  Status 
(TPS)  under  the  provisions  of  section  303 
of  the  Immigration  Act  of  1990.  The 
Salvadoran  TPS  program  will  expire  on 
June  30. 1992.  as  stipulated  by  the  Act. 
This  notice  automatically  extends  until 
October  31. 1992.  employment 
authorization  previously  granted  to  a 
Salvadoran  who  registered  for  the  first 
period,  and  then  re-registered  for  the 
second  period,  of  TPS. 
EFFECTIVE  date:  July  1. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pearl  B.  Chang  or  Marcela  C.  Moglia, 
Senior  Immigration  Examiner. 
Immigration  and  Naturalization  Service. 
Examinations  Division.  425  I  Street, 
NW..  room  7122.  Washington.  DC  20536, 
Telephone  (202)  514-3240. 
SUPPLEMENTARY  INFORMATION:  Section 
303  of  the  Immigration  Act  of  1990, 
Public  Law  101-649.  dated  November  29, 
1990.  designated  El  Salvador  as  a 
special  TPS  country  for  a  period  of 
eighteen  (18)  months  beginning  January 
1. 1991,  and  ending  June  30. 1992.  Eligible 
Salvadorans  who  registered  under  this 
special  TPS  program  were  granted 
employment  authorization  in  six-month 
increments.  In  accordance  with  the 
statute,  the  Service  has  served  on  the 
Salvadorans  registering  for  the  final 
period  of  TPS  an  order  to  show  cause 
(OSC)  which  establishes  a  date  for 
deportation  proceedings  after  the  TPS 
designation  terminates. 

However,  because  El  Salvador  cannot 
currently  accommodate  the  repatriation 
of  approximately  150,000  people  granted 
TPS,  President  Bush  has  directed  that 
the  deportation  of  Salvadoran  nationals 
who  were  granted  TPS  not  be  enforced 
before  June  30. 1993.  The  deferred 
enforced  departure  (DED)  is  available  to 
all  of  the  Salvadorans  who  were  granted 
TPS  during  the  initial  registration  period 
between  January  1, 1991,  and  October 
31, 1991,  and  who  have  re-registered  for 
the  second  period.  Eligible  Salvadorans 
who  apply  for  benefits  under  DED  will 
be  granted  employment  authorization 
until  June  30. 1993. 

Eligible  Salvadorans  may  request 
DED  by  mailing  or  submitting  in  person, 
depending  on  the  practice  of  the  District 
Office  having  jurisdiction  over  their 
place  of  residence,  a  completed  Form  I- 
765  any  time  before  June  30. 1993. 
(Applicants  should  inquire  about  the 
filing  procedures  at  the  local  INS  office.) 


No  fee  is  required  for  DED  registration. 
Form  1-765  will  be  filed  with  the 
required  fee  of  $60  only  if  the  alien  is 
requesting  employment  authorization. 
The  Service  will  adjudicate  the  1-765 
and  grant  employment  authorization  on 
Form  I-688B  until  June  30. 1993.  as 
appropriate.  DED  applicants  who  have 
been  issued  an  OSC  pursuant  to  TPS 
bearing  a  hearing  date  of  March  30. 
1993.  will  be  provided  a  notice  that  such 
hearing  is  canceled.  A  new  hearing  date 
will  be  scheduled  at  a  later  time. 

The  Service  anticipates  that  the 
majority  of  the  150.000  eligible 
Salvadorans  will  seek  to  renew  their 
employment  authorization  under  DED 
on  or  about  July  1. 1992.  to  avoid 
interruption  in  employment 
authorization.  To  allow  the  Service 
sufficient  time  to  effect  an  orderly 
renewal  of  employment  authorizations 
for  this  inordinately  large  group  of 
applicants,  the  Service  is  granting  an 
automatic  extension  until  October  31. 
1992.  of  the  validity  of  any  employment 
authorization  document  (EAD)  which 
expires  on  or  after  December  31, 1991 
and  was  previously  issued  to  a  TPS 
Salvadoran  pursuant  to  8  CFR 
274a.l2(a)(12).  Affected  Salvadorans 
should  apply  for  renewal  of  their  EADs 
at  least  three  months  before  the 
expiration  of  the  automatic  extension 
(that  is.  no  later  than  July  31. 1992)  to 
ensure  continuous  employment 
authorization. 

Employers  of  TPS  Salvadorans  whose 
employment  authorization  is 
automatically  extended  until  October  31. 
1992,  pursuant  to  this  notice,  must 
accept  for  purposes  of  verifying  or 
reverifying  employment  eligibility  an    " 
Employment  Authorization  Document 
(EAD).  Form  I-688B,  bearing  an 
expiration  date  of  December  31, 1991.  or 
later  and  containing  a  notation 
•'274a.l2(a)(12)"  on  the  face  of  the 
document  under  "Provision  of  Law." 

Dated:  June  19, 1992. 
Gene  McNary, 

Commissioner,  Immigration  and 
Naturalization  Service. 
|FR  Doc.  92-15068  Filed  6-25-92;  8:45  am] 

niXING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Use  of  Alternative  Dispute  Resolution 
and  Negotiated  Rulemaking 
Procedures  by  ttte  Department  of 
Labor 

agency:  Office  of  the  Secretary. 


ACTION:  Notice  of  amendment  to  interim 
ADR  policy. 

summary:  This  notice  amends  the 
Department's  interim  policy  on  the  use 
of  alternative  dispute  resolution  (ADR) 
published  February  28, 1992  (57  FR 
7292).  The  change,  which  is  based  on 
experience  to  date  in  the  Region  III  pilot 
test  of  mediation,  will  permit  a  wider 
range  of  cases  to  be  included  in  the  ADR 
pilot  by  allowing  for  the  inclusion  of 
civil  cases  involving  violations  that  are 
or  can  be  deemed  "willful".  In  addition, 
this  notice  reemphasizes  several  aspects 
of  the  pilot  to  ensure  that  its  results 
provide  a  full  and  fair  picture  of  the 
value  of  in-house  mediation. 

FOR  FURTHER  INFORMATION  CONTACT 

Roland  Droitsch,  Deputy  Assistant 
Secretary  for  Policy.  U.S.  Department  of 
Labor.  Telephone  202-523-6197. 
SUPPLEMENTARY  INFORMATION:  On 
February  28. 1992  the  Department 
published  in  the  Federal  Register  (57  FR 
7292)  an  interim  policy  on 
implementation  of  the  Administrative 
Dispute  Resolution  Act  (ADR  Act). 
Public  Law  101-552.  and  certain 
provisions  of  the  Executive  Order  on  . 
Civil  Justice  Reform  (E.0. 12778).  The 
ADR  Act  authorizes  and  encourages 
agencies  to  use  arbitration,  mediation, 
negotiated  rulemaking,  and  other 
consensual  methods  of  dispute 
resolution.  Executive  Order  1.2778. 
among  other  things,  requires  agencies  to 
consider  ADR  methods  wherever 
appropriate  in  litigation  cases.  The 
Department  issued  its  interim  policy,  in 
conjunction  with  a  planned  regional 
pilot  test  of  ADR,  recognizing  that 
refinements  likely  would  be  needed 
based  on  the  experience  gained  with 
these  techniques.  (In  addition,  the 
interim  policy  provided  some  initial 
information  about  how  the  Department 
intended  to  implement  the  Negotiated 
Rulemaking  Act,  Pub.  L.  101-648,  while  it 
continues  to  develop  a  more  complete 
policy  for  the  conduct  of  negotiated 
rulemakings.) 

Prior  to  the  development  of  its  ADR 
policy,  the  Department  published  a 
notice  in  the  Federal  Register  on  May  22. 
1991  (56  FR  23599).  indicating  its 
intention  to  adopt  a  generni  policy  that 
encourages  greater  use  of  alternative 
dispute  resolution  techniques  whenever 
the  parties  involved  agree  to  them  and  it 
is  practical  to  do  so  in  light  of  the 
requirements  of  other  statutes. 
Interested  parties  were  invited  to  submit 
comments  on  the  Department's  May  22 
notice,  and  the  comment  period  was 
subsequently  extended  (56  FR  28177. 
June  19, 1991)  to  August  23, 1991.  A 
discussion  of  the  comments  received 
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was  included  in  the  February  28. 1992 
notice  on  the  interim  ADR  policy  (57  FR 
7292). 

The  Department's  interim  policy  seeks 
to  balance  the  desire  to  experiment  with 
the  use  of  ADR  in  as  many  program 
areas  and  types  of  cases  as  possible 
with  the  need  to  proceed  with  caution  in 
the  use  of  ADR  until  more  experience  is 
gained.  The  Department's  first  effort, 
which  is  now  underway,  is  a  pilot  test  of 
mediation  in  the  Philadelphia  Region 
(Region  III).  Specifically,  the  pilot  is 
testing  the  use  of  in-house  mediators, 
trained  by  the  Federal  Mediation  and 
Conciliation  Service,  to  assist  in  the 
resolution  of  the  full  range  of  cases  to 
determine  the  extent  to  which  this  ADR 
technique  can  improve  and  enhance  the 
fairness  and  effectiveness  of  the 
Department's  actions. 

The  interim  policy  noted  that  ADR 
techniques  are  not  appropriate  in  every 
situation  and  that  the  ADR  statute  itself 
provides  (5  U.S.C.  582(b))  that: 

An  agency  shall  consider  not  using  a 
dispute  resolution  proceeding  if — 

(1)  A  definitive  or  authoritative 
resolution  of  the  matter  is  required  for 
precedential  value,  and  such  a 
proceeding  is  not  likely  to  be  accepted 
generally  as  an  authoritative  precedent; 

(2)  The  matter  involves  or  may  bear 
upon  significant  questions  of 
Government  policy  that  require 
additional  procedures  before  a  final 
resolution  may  be  made,  and  such  a 
proceeding  would  not  likely  serve  to 
develop  a  recommended  policy  for  the 
agency; 

(3)  Maintaining  established  policies  is 
of  special  importance,  so  that  variations 
among  individual  decisions  are  not 
increased  and  such  a  proceeding  would 
Ijot  likely  reach  consistent  results 
among  individual  decisions; 

(4)  The  matter  significantly  affects 
persons  or  organizations  who  are  not 
parties  to  the  proceeding; 

(5)  A  full  record  of  the  proceeding  is 
important,  and  a  dispute  resolution 
proceeding  cannot  provide  such  a 
record;  and 

(6)  The  agency  must  maintain 
continuing  jurisdiction  over  the  matter 
with  authority  to  alter  the  disposition  of 
the  matter  in  the  light  of  the  changed 
circumstances,  and  a  dispute  resolution 
proceeding  would  interfere  with  the 
agency's  fulfilling  that  requirement. 

"The  interim  policy  stated  that  the 
Department  would  not  use  ADR  in  cases 
in  which  the  dispute  is  not  suitable  for 
ADR  on  consideration  of  the  factors  set 
forth  in  5  USC  582(b).  In  addition,  the 
interim  policy  included  three  other 
criteria  that  preclude  the  use  of  ADR: 

(1)  Where  statutes  or  regulations 
preclude  the  use  of  such  techniques; 


(2)  Where  the  responsible  DOL 
program  agency,  in  consultation  with  the 
Office  of  the  Solicitor,  believes  a  dispute 
involves  a  willful  or  criminal  violation 
of  law;  or 

(3)  Where,  for  any  reason,  the 
responsible  DOL  program  agency,  in 
consultation  with  the  Office  of  the 
Solicitor,  believes  it  is  necessary  or 
preferable  to  proceed  with  traditional 
litigation  in  light  of  the  facts  of  the  case. 

The  Department's  experience  in  the 
Region  III  pilot  to  date  has  now  shown 
that  there  exists  a  broader  range  of  civil 
cases  than  anticipated  in  different 
program  areas  that  can  be  classified  as 
"willful"  violations.  Many  of  these  cases 
are  amenable  to  resolution  short  of  a 
final  decision  in  administrative  or  civil 
litigation,  and,  in  fact,  are  frequently 
resolved  through  traditional  settlement 
negotiations.  Early  resolution  is  often 
desirable  because  of  the  serious  nature 
of  these  cases.  For  example,  the 
Department's  Inspector  General  recently 
conducted  an  audit  in  which  it 
concluded  that  OSHA  egregious  cases 
that  were  settled  resulted  in  higher 
penalties  and  more  extensive  abatement 
than  those  that  were  ultimately  decided 
by  the  Occupational  Safety  and  Health 
Review  Commission,  while  at  the  same 
time  avoiding  the  expense  of  litigation. 
•   Currently,  these  types  of  cases  are 
excluded  from  consideration  for 
mediation  in  the  pilot.  The  Department 
now  beheves  that  the  use  of  ADR  in 
cases  involving  possible  willful 
violations  should  be  tested  as  part  of  the 
Region  III  pilot  to  determine  if  it  can  and 
should  be  available  to  aid  in  the 
resolution  of  such  cases.  The 
Department,  therefore,  is  amending  the 
interim  policy  to  provide  that  the 
exclusion  will  only  apply  to  cases  in 
which  the  responsible  DOL  program 
agency  (including  the  Office  of  the 
Inspector  General  where  it  is  the 
responsible  program  agency),  in 
consultation  with  the  Office  of  the 
Solicitor,  believes  a  dispute  involves  a 
criminal  violation  of  law. 

The  Department  will  now  consider 
using  ADR  in  civil  cases  that  are  or 
could  be  deemed  willful  where  the 
responsible  program  agency  (including 
the  Office  of  the  Inspector  General 
where  it  is  the  responsible  program 
agency),  in  consultation  with  the  Office 
of  the  Solicitor,  believes  that  the  use  of 
mediation  could  lead  to  a  satisfactory 
resolution  of  the  case  in  a  fair  manner, 
in  a  quicker  period  of  time,  and  with 
expenditure  of  fewer  resources  than 
current  methods  of  resolution.  The 
Department  recognizes  that  these  cases 
are  by  their  nature  more  serious  than 
other  cases.  As  a  result,  in  making  a 
determination  as  to  whether  or  not  to 


proceed  with  ADR  in  a  willful  case,  the 
Department  will  carefully  examine 
whether  the  case  is  suitable  for  ADR  on 
consideration  of  the  factors  set  forth  in 
the  ADR  statute,  as  listed  above,  and 
the  additional  factors  included  in  the 
interim  policy. 

The  Department  would  like  to 
reemphasize  several  aspects  of  this  pilot 
project  to  ensure  that  its  results  provide 
a  full  and  fair  picture  of  the  value  of  in- 
house  mediation: 

First,  the  Department  committed  itself 
to  a  pilot  test  that  would  encompass 
both  the  full  range  of  the  Department's 
cases,  and  an  adequate  number  of  cases 
to  ensure  the  results  of  the  pilot  were 
meaningful.  Those  commitments  remain. 
Managers  in  the  Philadelphia  region 
have  been  trained  about  the  pilot  project    , 
and  asked  to  evaluate  their  cases  and 
refer  appropriate  ones  to  the  regional 
steering  committee,  and  the  Department 
expects  that  these  managers  will  do  so. 
The  results  of  this  pilot  test  are  very 
important  to  the  Department's  activities, 
and  are  a  priority  for  the  Philadelphia 
region. 

Second,  the  Department's  interim 
ADR  policy  stated  that  an  important 
consideration  in  ADR  is  to  assure  that 
the  designated  representatives  of  the 
parties  have  full  authority  to  settle  the 
dispute  without  extensive  supervisory 
review  or  concurrence.  Moreover,  to 
ensure  that  the  representatives  of  the 
Department  feel  comfortable  in 
undertaking  such  actions,  the  policy 
explicitly  stated  that  no  DOL  staff  who 
represent  the  Department  in  such 
proceedings  shall  be  subject  to  any 
adverse  action  whatsoever,  including 
any  adverse  performance  evaluation, 
based  solely  or  in  part  on  the  outcome  of 
settlement  negotiations  entered  into 
under  the  pilot  test.  In  this  regard, 
representatives  of  the  Department  are 
encouraged  to  approach  the  resolution 
of  each  dispute  in  a  creative  fashion  that 
takes  advantage  of  this  opportunity  to 
explore  new  and  potentially  better 
approaches  that  may  exist  for  settling 
cases. 

Third,  the  Department  would  like  to 
clarify  its  decision  not  to  "include  in  its 
regional  pilot  test  of  ADR  those  workers' 
compensation  programs  it  administers." 
This  should  not  be  interpreted  to  mean 
that  ADR  efforts  are  inappropriate  in 
such  programs.  To  the  contrary,  these 
programs  have  a  long  history  of  case 
resolution  without  litigation.  Under  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA),  for 
example.  District  Directors  and  claims 
examiners  of  the  Office  of  Workers' 
Comf)ensation  programs  routinely  act  as 
mediators  between  the  private  sector 
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disputants.  In  addition,  the  Department's 
Office  of  Administrative  Law  Judges 
uses  calendar  calls  and  related  actions 
by  assigned  judges  to  encourage  the 
parties  to  consider  settlement  prior  to 
trial  The  purpose  of  the  Philadelphia 
pilot  program  is  to  determine  whether 
ADR  can  be  used  to  facilitate  and 
expedite  the  resolution  of  cases 
involving  the  Department.  Accordingly, 
it  would  not  serve  the  purpose  of  the 
project  to  include  the  Department's 
workers'  compensation  programs  in  the 
pilot  because  a  form  of  ADR  is  an 
integral  component  of  these  programs 
and  its  efficacy  has  been  long 
established.  The  Department  will, 
however,  continue  to  look' at  ways  in 
which  enhancement  of  existing  ADR 
mechanisms,  or  the  use  of  other  ADR 
opport\mities  or  approaches,  could 
promote  the  goals  of  the  Department's 
workers'  compensation  programs.  As 
with  other  aspects  of  this  policy,  public 
input  in  this  regard  is  welcome. 

Finally,  the  Department  wants  to 
reiterate  that  during  the  course  of  the 
regional  pilot,  the  ADR  Steering 
Committee  will  consider  other 
invitations  to  participate  in  an  ADR 
proceeding  by  another  party,  where 
requested  by  a  court  or  other 
adjudicative  authority,  or  where  an 
agency  otherwise  believes  that  there  is 
merit  in  initiating  an  alternative 
approach  to  resolving  a  particular 
dispute  in  which  the  Department  is  a 
party. 

As  indicated  in  the  interim  policy,  the 
Department  intends  to  closely  evaluate 
the  results  of  its  pilot  project  and  other 
ADR  activities  under  that  policy  prior  to 
nationwide  implementation.  Suggestions 
on  the  implementation  of  Department's 
interim  ADR  poUcy,  particularly  from 
those  who  participate  in  or  are  affected 
by  activities  undertaken  pursuant  to  the 
interim  policy,  are  welcome. 

Suggestions  on  negotiated  rulemaking 
should  be  directed  to  Marshall  J.  Breger, 
Solicitor  of  Labor,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  NW., 
Washington,  DC  20210.  Suggestions  on 
the  Philadelphia  pilot  project  and  other 
aspects  of  ADR  should  be  directed  to 
Nancy  Risque  Rohrbach.  Assistant 
Secretary  for  Policy,  U.S.  Department  of 
Labor,  at  the  same  address. 

Signed  at  Washington.  DC.  this  18th  day  of 

lune.  1992. 
'  I 

Lynn  Martin,! 

Secretary  of  Labor 

(FR  Doc.  92-15020  Filed  6-25-92;  8:45amJ 
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Emptoyment  and  Training 
Administration 

[TA-W-26.589.etal.] 

Barold  Corp.,  et  al.;  Amended 
Certification  Regarding  Eiigibiity  To 
Apply  for  Worlcer  Adjustment 
Assistance 

In  the  matter  of  Baroid  Corporation, 
Corporate  Headquarters.  Houston.  Texas  and 
Baroid  Drilling  Fluids  Division, 
Headquartered  in.  Houston.  Texas,  and 
Operating  at  Various  Locations  in  the 
Following  States: 

TA-W-2aS89A  Alaska 

TA-W-26.589B  Arizona 

TA-W-26.589C  Arkansas 

TA-W-28389D  California 

TA-W-26.589E  Colorado 

TA-W-26.589F  Hlinbis 

TA-W-26,589G  Kansas 

TA-W-28.589H  Kentucky 

TA-W-26.5eM  Louisiana 

TA-W-26.589J  Mississippi 

TA-W-26.589K  Missouri 

TA-W-26.589L  Montana 

TA-W-26,589M  Nevada 

TA-W-26.589N  New  Mexico 

TA-W-28,5890  Ohio 

TA-W-26.589P  Oklahoma 

TA-W-26,589Q  Pennsylvania 

TA-W-28.589R  South  Dakota 

TA-W-26.589S  Texas 

TA-W-26.589T  Utah 

TA-W-26.589U  West  Virginia 

TA-W-26,589V  Wyoming 
TA-W-26.589W    Michigan 

TA-W-26.589X  Alabama 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  22731  the 
Department  of  Labor  issued  a 
Certification  of  Eiigibiity  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  31, 1992,  applicable  to  all 
workers  of  Baroid  Corporation,  Houston, 
Texas  and  operating  in  the  above 
mentioned  States  except  Michigan  and 
Alabama.  The  notice  was  publised  in 
the  Federal  Register  on  February  14, 
1992  (57  FR  5472).  The  certification  was 
amended  on  March  23, 1992  to  include 
the  State  of  Michigan.  The  amendment 
was  published  in  the  Federal  Register  on 
March  31. 1992  (57  FR  10923). 

New  information  received  by  the 
Department  shows  that  the  Baroid 
Drilling  Fluids  Division  of  the  Baroid 
Corporation  experienced  worker 
separations  and  dedines  in  sales  and 
production  in  the  State  of  Alabama  in 
1991  and  1992.  The  State  of  Alabama 
should  be  added  to  the  subject 
certification. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Baroid  Drilling  Fluids  Division  of  Baroid 
Corporation  who  were  adversely 
affected  by  increased  imports  of  crude 
oil  and  natural  gas. 


The  amended  notice  applicable  to 
TA-W-28,589  is  hereby  issued  as 
follows: 

All  workers  of  Baroid  Corporation. 
Corporate  Headquarters  Houston.  Texas  and 
Baroid  Drilling  Fluids  Division, 
headquartered  in  Houston.  Texas  and 
operating  at  various  locations  in  the 
follo%ving  states  wiio  became  totally  or 
partially  separated  &om  employment  on  or 
after  July  5. 1991  are  eligible  to  apply  for 
adjusUnent  assistance  under  section  223  of 
the  Trade  Act  of  1974. 


TA-W-26,589A 

TA-W-26.589B 

TA-W-26.589C 

TA-W-28.589D 

TA-W-26.589E 

TA-W-28.58eF 

TA-W-2a589G 

TA-W-28.589H 

TA-W-28.589i 

TA-W-28.589J 

TA-W-26.589K 

TA-W-26.589L 

TA-W-26.589M 

TA-W-26.5a9N 

TA-W-26.5890 

TA-W-26.589P 

TA-W-28.589Q 

TA-W-28.589R 

TA-W-28.589S 

TA-W-26.589T 

TA-W-26.589U 

TA-W-28.589V 

TA-W-26,589W 

TA-W-26,589X 


Alaska 
Arizona 
Arkansas 
California 
Colorado 
niinois 
Kansas 
Kentucky 
Louisiana 
Mississippi 
Missouri 
Montana 

Nevada 

New  Mexico 

Ohio 

Oklahoma 

Pennsylvania 

South  Dakota 

Texas 

Utah 

West  Virginia 

Wyoming 

Michigan 
Alabama 

Signed  in  Washington.  DC  this  ISth 
June  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  92-15025  Filed  6-25-92;  8:45  amj 
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ITA-W-28.5301 

Cole  Hersee  Co.,  Soutt>  Boston,  MA; 
Negative  Determination  on 
Reconsideration 

On  May  8, 1992  the  Department  issued 
an  Affirmative  Determination  Regarding 
Application  for  Reconsideration  for 
workers  and  former  workers  of  the 
subject  Rrm.  The  notice  was  published 
in  the  Federal  Register  on  May  22. 1992 
(57  FR  21829). 

The  imion  claims  that  sales  and 
production  of  switches  declined  in  1991 
compared  to  1990  and  that  the 
Department  should  have  conducted  a 
customer  survey  since  sales  declined. 

Workers  at  Cole  Hersee  produce 
switches  for  both  the  original  equipment 
market  (o.e.m.)  and  the  aftermarket. 

Findings  on  reconsideration  show  that 
the  workers  met  both  the  decreased 
employment  criterion  and  the  decreased 
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sales  and  production  criterion  for 
switches  in  1991  compared  to  1990. 

On  reconsideration,  the  Department 
conducted  a  survey  of  major  declining 
oe.m.  and  aftermarket  customers  of 
Cole  Hersee.  All  of  the  o.e.m. 
respondents  to  the  survey  indicated  that 
they  either  do  not  import  switches  or 
had  declining  imports  of  switches  in 
1991  compared  to  1990.  The  survey  also 
showed  that  the  purchasing  patterns  of 
the  aftermarket  customers  mirrored  the 
buying  habits  of  the  o.e.m.  customers. 

Other  findings  on  reconsideration 
show  that  the  company  always 
purchased  some  switches  from  outside 
vendors.  Some  of  these  vendors 
subsequently  moved  to  Mexico. 
However,  these  switches  were  not 
produced  at  South  Boston  during  the 
relevant  time  period  and  were  not 
competitive  with  the  switches  produced 
at  South  Boston. 

Conclusion 

After  reconsideration,  1  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  workers  and  former 
workers  of  Cole  Hersee  in  South  Boston, 
Massachusetts. 


Signed  at  Washington.  DC,  this  17th  day  of 
June  1992. 
Stephen  A.  Wandner. 

Deputy  Director.  Office  of  Legislation  & 

Actuarial  Service.  Unemployment  Insurance 

Service. 

[FR  Doc.  92-15022  Filed  6-25-92;  8:45  am) 

BILUNG  COOE  4510-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  ftfr 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the,Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions^ 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter 2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  6. 1992. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  8. 1992. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  15th  day  of 
lune  1992. 
Marvin  M.  Fooks, 

Director  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/tirm) 


Location 


DS  2  Computet  (Co) 

Petro-Log.  Inc.  (Wkrs) 

WM.  F  Sufgi  Eqoipnient  Cofp.  (Wkrs) 

Colnch  Trucking  Co.  (Co) j  Hillside,  NJ 

Yamato  Lock  Inspection  Systems.  Inc.  (Wkrs) FItchburg.  MA 


Robbinsville,  NJ . 

Lafayette.  LA 

Harahan,  LA 


Tecums«h  Products.  Peerless  Gear  (Wkrs) 

DuPont  Co,' Grasselli  Terminal  (Co) 

Mario  Fashions,  Inc.  (ILGWU) 

Conemaugh  &  Blacklick  Railroad  (USWA) 

JS  Cutting,  Inc.  (Wkrs) 

Dresser  industnes  (Co) 

Glassboro  Shirt  Co.  (Wkrs) 

Garrett  Manufacturing.  Inc  (Wkrs) 

M  &  Q  Plastic  Products  Corp.  (IBT) 

Mt  Fir  Lumber  Co  .  Inc.  (Wkrs) 

General  Electric  Co  (lUE) 

Brown  Shoe  Co.  (Wkrs) 

BTS(Co) -. 

Henson  Kickermck  (Wkrs) 

Advanced  Monobloc  Ck).  Inc  (Co) 

Coastal  Oil  and  Gas  Corp.  (Wkrs) 

H  &  M  Dress  (ILGWU) 

NOWSCO  Well  Service  (Co) 

NOWSCO  Well  Service  (Co) j  Cottondate,  AL. 

NOWSCO  Well  Service  (Co) Clarksburg.  WV 

NOWSCO  Well  Senflce  (Co) ,. Brookville.  PA... 

Dunbar,  WV 
Williamstown 

Gaylord,  Ml 

Mansfield,  OH 
Dallas,  TX 


06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
Freehold.  NJ I    06/15/92 


Clinton.  Ml . 
South  Linden.  NJ.. 

Newark,  NJ 

Johnstown.  PA 

Port  Gntfith.  PA.... 
Wichrta  Falls.  TX.. 

Glasslxjro.  NJ 

Deer  Park,  MD . 


Date 
received 


Date  of 
petition 


Independence.  OR . 

Linton.  IN 

Houston,  MO 

Salt  Lake  City,  LIT .. 

Greenville,  TX 

Cranbury,  NJ 

Jackson.  MS 

Wilkes-Barre,  PA 

Wooster.  OH 


NOWSCO  Well  Service  (Co) 

NOWSCO  Well  Service  (Co) 

NOWSCO  Well  Senflce  (Co) 

Frigidaire  Co.  Range  Division  (USWA).. 
Dresser  Industries  (Co) 


WV. 


06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 
06/15/92 


Petition 
No. 


06/02/92 

27.367 

05/31/92 

27,368 

06/01/92 

27.369 

05/22/92 

27.370 

06/02/92 

27.371 

03/30/92 

27.372 

02/04/92 

27.373 

06/01/92 

27.374 

06/03/92 

27.375 

■06/01/92 

27.376 

05/12/92 

27.377 

06/03/92 

27.378 

05/30/92 

27.379 

06/03/92 

27.380 

06/03/92 

27.381 

06/05/92 

27.382 

06/01/92 

27.383 

04/21/92 

27.384 

05/11/92 

27.385 

06/02/92 

27.386 

06/06/92 

27.387 

06/08/92 

27.388 

05/18/92 

27.389 

05/18/92 

27.390 

05/18/92 

27.391 

05/18/92 

27,392 

05/18/92 

27.393 

05/18/92 

27.394 

05/18/92 

27.395 

06/05/92 

27,396 

05/12/92 

27.397 

/Vrticles  produced 


Computers. 

Ol  and  Gas  Service. 

Air  Compressor  Systems. 

Trarwports  Computers  4  Equipment. 

Metal  Detection  Systems. 

Transnussion/transaxles. 

Sultunc  Acid. 

Dresses. 

Rail  Transportation  for  Bethlehem  Steel. 

Ladies  Dresses. 

Od  and  Gas. 

Children's  Clothing. 

Blouses. 

Aulomotwe  Products. 

Dtnier^sional  Lumber. 

Horse  Power  Electnc  Motor  Parts. 

Ladies  Shoes. 

Video  and  Broadcast  Equipment. 

Ladles  Intimate  Apparel. 

Aerosol  Cans. 

Oil.  Gas  Exploration  and  Production 

Children's  Sportswear. 

Oil  and  Gas  Well  Services. 

Oil  and  Gas  Well  Services. 

Oil  and  Gas  Well  Serv«es. 

Oil  and  Gas  Well  Services. 

Oil  and  Gas  Well  Services. 

Oil  and  Gas  Well  ServKies. 

Oil.  Gas  Well  Services. 

,Gas  and  Electnc  Ranges. 

Oil  and  Gas. 


[FR  Doc.  92-15024  Filed  6-25-92;  8:45  am) 
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[TA-W-26,910] 

Dumore  Corp.,  Racine,  Wl.;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  June  3, 1992, 
the  United  Auto  Workers  (UAW) 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  April  16. 
1992  and  was  published  in  the  Federal 
Register  on  May  5. 1992  (57  PR  19315). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  foUowinj;  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  union  states  that  aggregate  import 
data  on  power  driven  hand-tools  used 
by  the  Department  in  determining 
whether  the  increased  import  criterion 
was  met  did  not  reflect  the  type  of  tools 
produced  at  Dumore.  The  union  states 
that  Dumore  produces  customized 
specialty  tools  used  in  manufacturing 
and  are  not  off-the-shelf  power  driven 
hand-tools  which  are  generally 
available  to  the  public  especially  in 
retail  outlets. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  was  not  met 
for  power  driven  hand-tools.  U.S. 
imports  of  power  driven  hand-tools 
declined  absolutely  and  relative  to 
domestic  shipments  in  1991  compared  to 
1990. 

However,  other  import  data  in  the  file 
show  that  U.S.  imports  as  well  as 
domestic  shipments  of  metal  cutting 
machine  tools  which  include  automatic 
drills  and  tap  units  and  metal  working 
grinding  machines  produced  at  Dumore 
declined  in  1991  compared  to  1990. 
Industry  sources  indicate  that  U.S. 
shipments  declined  in  1991  because  of 
the  recession. 

Other  findings  show  a  corporate 
consolidation  and  restructuring  that 
took  place  of  Dumore.  All  of  the 
production  formerly  done  at  Racine  was 
transferred  to  another  corporate  plant  in 
Wisconsin.  A  domestic  transfer  of 


production  would  not  provide  a  basis  for 
a  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  17th  day  of 
June  1992. 
Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 

Actuarial  Service.  Unemployment  Insurance 

Service. 

|FR  Doc.  92-15023  Filed  6-25-92;  8:45  am) 
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[TA-W-27. 158] 

Smitti  intemationai.  Inc.,  Houston,  TX; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  20, 1992  in  response  to 
a  worker  petition  received  on  April  20, 
1992  which  was  filed  on  behalf  of 
workers  at  Smith  Intemationai,  Inc., 
Houston,  Texas. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  December  6, 1991  (TA-W-26, 
311).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  on  the  18th  day 
of  June,  1992. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[PR  Doc.  92-15021  Filed  6-25-92;  8:45  am| 

BILLING  CODE  4S10-30-M 


Determinations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  US.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
June  1992. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certiHcation  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 


(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-26.989:  The  Stolle  Corp.,  Sidney. 

OH 
TA-W-27.061:  Westbrook  Wools- 

Worested,  Inc..  Westbrook.  ME 
TA-W-27,039:  Microimage  Display 

Mfg..  Hartford.  Wl 
TA-W-27,094:  The  Maple  Gas  Corp.. 

Dallas,  TX 
TA-W-27,095;  The  Maple  Gas  Corp.. 

Midland.  TX 
TA-W-27.105:  The  Maple  Gas  Corp.. 

Pampa.  TX 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-27.064:  Western  Company  of 
North  America.  Odessa,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,086:  Axem  Resources,  Inc., 
Denver  Co. 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,229;  Cheyenne  Petroleum  Co., 
Oklahoma  City,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,183:  Sandefer  Oil  and  Gas. 
Inc.,  Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27.068  and  TA-W-27,069: 
Mustang  Fuel  Corp.,  Oklahoma 
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City.  OK  and  Mustang  Transport 

Co..  Okarche,  OK 

The  workers'  firm  does  not  produce 

an  article  as  required  for  certification 

under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-27.073;  Fiber  Materials,  Inc., 
Columbus.  OH 
U.S.  imports  of  yam  declined 
absolutely  and  relative  to  domestic 
shipment  in  1991  compared  to  1990. 
TA-W-27.145;  Hercules,  Inc.,  Kenvil.  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-27.240;  Intelligrapbics,  Inc., 
Waukesha.  WI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,195;  Bull  Printing  Systems, 
Inc.,  Oklahoma  City.  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

T.'\-W-27.126,  TA-W-27,127  &  TA-W- 
27.128:  Smith  International,  Alice, 
Victoria,  &  Corpus  Chrisii,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,041:  General  Dynamics  Corp., 
Electro  Dynamic  Div.,  Avenel,  NJ 
The  products  manufactured  at  the 
subject  facility  are  not  subject  to  import 
competition  under  national  security 
laws.  • 

TA-W-27,116;  Timex  Corporation, 
Middlebury,  CT 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

tA-W-27,066;  Babcock  Industries,  Acco 
Controls  Group,  Adrian.  MI 
The  output  of  the  subject  plant  goes 
almost  entirely  to  other  plants  of  the 
parent  corporation.  Corporate  imports  of 
products  like  or  directly  competitive 
with  those  manufactured  at  the  subject 
plant  declined  during  the  relevant 
period. 

AfHrmative  Determinations 

TA-W-27,067;  NEL  Frequency  Controls, 
Inc.,  Burlington,  WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  18, 
1991. 

TA-W-27.  185;  TCX  Corp.,  Shreveport. 
LA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13, 
1991. 

7:4-  W-27,079  &  TA-  W-27,079A: 
Supreme  Well  Service  Co., 
Woodward,  OK  a  Dallas,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  16. 
1991. 

TA-W-27,084;  Rockwell  International 
Corp.,  T/A  Div..  New  Castle.  PA 
A  certification  was  issued  covering  all 
workers  of  Department  *:33  amd  #35  of 
Rockwell  International  Corp..  T/A  Div.. 
New  Castle,  PA  separated  on  or  after 
March  27, 1991. 

TA-W-27.119:  Willrig  (USA).  Inc., 
Lafayette,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  27. 
1991. 

TA-W-27,132;  Teledyne  Movible 
Offshore,  Inc.,  Administrative 
C)ffice,  Lafayette,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  31. 
1991. 

TA-W-27,136;  Teledyne  Movible 
Offshore,  Inc.,  Drilling  Div.,  New 
Iberia,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  13. 
1991. 

TA-W-27,239;  Dell-Mar  Sportswear, 
Pittston,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  30,, 
1991. 

TA-W-27,015;  Soft  America,  Inc., 
Valdosta,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  5, 
1991. 

TA-W-27,031;  Zenith  Electronics  Corp, 
Springfield,  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  20, 
1991. 

TA-W-27,140;  Louis  Clark,  Inc., 
Philadelphia,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  2, 
1991. 

TA-W-27,089:  Brown  Shoe  Co., 
Piedmont,  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  24, 
1991. 

TA-W-27,176:  Brady  Apparel,  Inc., 
Templeton,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  14, 
1991. 

TA-W-27,168:  Perry  Manufacturing, 
Perryopolis.PA 


A  certification  was  issued  covering  all 

worker  separated  on  or  after  April  7, 

1992. 

TA-W-27,122  &  TA-W-27.123;  Neese 
Industries,  Inc.,  Gonzales  and 
Livingston,  LA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  3, 

1991. 

TA-W-27,124,  TA-W-27,125  a  TA-W- 
27, 125A:  Computalog  Wireline 
Services,  Inc.,  Alice,  Sequin  and 
Forth  Worth.  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  March  30. 

1991. 


TA-W-26,961;  Bonney  Forge  Corp.. 
Allentown,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  1, 
1991. 

TA-W-27.141:  Stride  Rite  Footwear  of 
Missouri,  Inc..  Molding  Facility, 
Tipton,  MO 
A  cerUfication  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1992. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  June  1992. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C-4318. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  June  16, 199i 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  92-15026  Filed  6-25-92;  8:45  am] 

BILLING  CODE  4510-30-M 


Employment  Standards  Administration 

Wage  and  Hour  Divisions;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage  ,■^ 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  The 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 
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The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  elective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entided 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 


consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  room  S-3014. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  pubUcation  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

Florida: 

FL91-9  (Feb.  22. 1991) p.  121 

p.  122 

FL91-15  (Feb.  22. 1991) p.  135 

p.  136 

FL91-17  (Feb.  22. 1991) -...  p.  141 

p.  142 
Kentucky,  KY91-2  (Feb.  22.    p.  313 

1991).  pp.  314-316 

New  York: 

NY91-7  (Feb.  22, 1991) p.  837 

pp.  841-8563 

NY91-18  (Feb.  22, 1991) p.  931 

pp.  934-936 
pp.  938-940 

NY91-19  (Feb.  22, 1991) p.  943 

pp.  945.  947. 
948 

NY91-22  (Feb.  22, 1991) p.  9521 

p.  9S2j 
Volume  II: 
Illinois,  IL91-9  (Feb.  22. 1991)..  p.  153 

p.  155 
Indiana: 

IN91-3  (Feb.  22. 1991) p.  279 

p.  283 

IN91-4  (Feb.  22. 1991) p.  291 

pp.  297-300 
Minnesota,    MN91-15    (Feb.    p.  637 

22. 1991).  pp.  643-644 

Missouri,  M091-9  (Feb.  22,    p.  721 

1991).  pp.  722.  723 

Ohio: 

OH91-2  (Feb.  22. 1991) p.  821 

p.  822 

OH91-29  (Feb.  22. 1991) „  p.  903 

p.  905 
Volume  III: 
Utah,  UT91-7  (Feb.  22. 1991) ...  p.  426 

p.  426 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 


found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(8),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  19th  day  of 
June  1992. 
Alan  L  Moss, 

Director,  Division  of  Wage  Determinations. 
(PR  Doc.  92-14898  Filed  6-25-92;  8:45  am] 

BiLUNG  CODE  4$10-27-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336-OLA,  Spent  Fuel  Pool 
Design;  ASLBP  No.  92-665-02-OLA] 

Northeast  Nuclear  Energy  Company; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Register.  37  FR 
28710  (1972).  and  55  2.105.  2.700.  2.702. 
2.714,  2.714a.  2.n7  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and  to  preside  over 
the  proceeding  in  the  event  that  a 
hearing  is  ordered. 

Northeast  Nuclear  Energy  Company 

Millstone  Naclear  Power  Station.  Unit  No.  2 
Facility  Operating  Ucense  No.  DPR-65 

This  Board  is  being  established 
pursuant  to  a  notice  published  by  the 
Commission  on  April  28. 1992,  in  the 
Federal  Register  (57  FR  17934]  entitled. 
"Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination. 
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and  Opportunity  for  Hearing."  The 
proposed  amendment  would  modify  the 
existing  two-region  spent  fuel  pool 
design  of  Millstone.  Unit  No.  2.  to  a 
three-region  configuration. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Ivan  W.  Smilh,  Chairman.  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission,  Washington.  DC 
20555. 

Charles  N.  Kelber.  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555. 

Jerry  R.  Kline,  Atomic  Safety  and  Licensing 
Board  Panel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Board  in  accordance  with  10  CFR  2.701 
(1980). 

Issued  at  Bethesda.  Marjland,  this  18th  day 
of  June,  1992. 
Robert  M.  Lazo, 

Acting  Chief  Administrative  /udge.  Atomic 
Safety  and  Licensing  Board  Panel. 
[FR  Doc.  92-15071  Filed  6-26-92;  8:45  am] 

nUJNG  COOC  7590-01-M 


President's  major  disaster  declaration  of 
May  4,  to  establish  the  incidence  period 
for  this  disaster  as  beginning  on  April  25 
and  continuing  through  May  25, 1992. 

All  other  information  remains  the 
same.  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  July 
6, 1992.  and  for  economic  injury  will  be 
the  close  of  business  on  February  4. 
1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  8, 1992. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  92-15105  Filed  6-25-92;  8:45  am] 

WLUNG  CODOE  a02S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  #2S59; 
Amendmant  #1] 

Declaration  of  Disaster  Loan  Area; 
California 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  May  26, 1992.  to  the 
President's  major  disaster  declaration  of 
May  2.  to  establish  the  incidence  period 
for  this  disaster  as  beginning  on  April  29 
and  continuing  through  May  26. 1992. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  July 
2, 1992.  and  for  economic  injury  until  the 
close  of  business  on  February  2, 1993. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  8. 1992. 
Bemaid  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc  92-15102  Filed  6-25-92;  8:45  am] 
BILUNQ  COOC  MOS-OI-M 


[Declaration  of  Disaster  Loan  Area  #2558; 
Amendment  #1] 

Declaration  of  Disaster  Loan  Area; 
Illinois 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
"  amendment  dated  May  26. 1992.  to  the 
President's  major  disaster  declaration  of 
April  15.  to  establish  the  incidence 
period  for  this  disaster  as  beginning  on 
April  13  and  continuing  through  May  22. 
1992. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for_filing 
applications  for  physical  damage  is  June 
15, 1992,  and  for  economic  injury  until 
the  close  of  business  on  January  15. 
1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  8, 1992. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  92-15104  Filed  6-25-92;  8:45  am] 

BILUNQ  COOE  •025-01-M 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Regional  Advisory  Board  Meetings, 
Regions  1  Through  6 

agency:  Thrift  Depositor  Protection 
Oversight  Board. 
action:  Meetings  notice. 


(Declaration  of  Disaster  Loan  Area  #2560; 
Amendment  #1] 

Declaration  of  Disaster  Loan  Area; 
CaMfomia 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  May  25. 1992.  to  the 


SilMMARV:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
announcement  is  hereby  published  for 
the  Series  9  Regional  Advisory  Board 
meetings  for  Regions  1  through  6.  The 
meetings  are  open  to  the  public. 
DATES:  The  meetings  are  scheduled  as 
follows: 


1.  July  15.  9  a.m.  to  12:30  p.m..  Metairie 
(New  Orleans),  La..  Region  2  Advisory 
Board. 

2.  July  16.  9  a.m.  to  12:30  p.m., 
Houston,  Texas.  Region  4  Advisory 
Board. 

3.  July  21.  9  a.m.  to  12:30  p.m..  Atlanta. 
Ga.,  Region  1  Advisory  Board. 

4.  July  23.  9  a.m.  to  12:30  p.m.,  t)enver. 
Co..  Region  5  Advisory  Board. 

5.  July  29.  9  a.m.  to  12:30  p.m., 
Evanston  (Chicago),  111..  Region  3 
Advisory  Board. 

6.  July  31.  9  a.m.  to  12:30  p.m..  Salt 
Lake  City.  Utah.  Region  6  Advisory 
Board. 

ADDRESSES:  The  meetings  will  be  held 
at  the  following  locations: 

1.  Metairie.  La.— Sheraton  New 
Orieans  North  Hotel,  3838  North 
Causeway  Blvd.,  Metairie. 

2.  Houston,  Texas— Federal  Reserve 
Bank  of  Dallas/Houston  Branch.  1701 
San  Jacinto  St. 

3.  Atlanta,  Ga.— Inforum  (Atlanta 
Market  Center),  room  15,  250  Williams 
St. 

4.  Denver,  Co. — Sheraton  Denver  Tech 
Center,  Plaza  6  Room.  4900  DTC 
Parkway. 

5.  Evanston  (Ctiicago),  111.— James  L. 
Allen  Center,  Northwestern  University, 
2169  Sheraton  Rd. 

6.  Salt  Uke  City,  Utah— Salt  Lake 
City  Council  Chambers,  3rd  floor. 
Historic  City  &  County  Building,  Fifth 
South  &  State  Sts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer.  Thrift  Depositor  Protection 
Oversight  Board,  1777  F  Street,  NW., 
Washington.  DC  20232,  202/786-9675. 

SUPPIXMENTARV  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
*    of  1989.  Public  Law  No.  101-73, 103  Stat. 
183.  382-383.  directed  the  Oversight 
Board  to  establish  one  national  advisory 
board  and  six  regional  advisory  boards. 

Purpose 

The  regional  advisory  boards  provide 
the  Resolution  Trust  Corporation  (RTC) 
with  recommendations  on  the  policies 
_    and  programs  for  the  sale  of  RTC  owned 
real  property  assets. 

Agenda 

Topics  to  be  addressed  include  RTC 
hard-to  sell  assets,  nonperforming 
mortgages,  local  RTC  real  estate  sales 
and  holdings  and  RTC's  affordable 
housing  programs.  A  detailed  agenda 
will  be  available  at  the  meeting. 
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Statements 


Interested  persons  may  submit  to  an 
advisory  board  written  statements,  data, 
information,  or  views  on  the  issues 
pending  before  the  board  prior  to  or  at 
the  meeting.  The  meetmg  will  include  a 
public  fonun  for  oral  comments.  Oral 
comments  will  be  limited  to 
approximately  five  minutes.  Interested 
person  may  sign  up  for  the  public  forum 
at  the  meeting.  All  meetings  are  open  to 
the  public.  Seating  is  available  on  a  first 
come  first  served  basis. 

Dated:  June  23, 1992. 
Jill  Nevius. 

Committee  Management  Officer.  Office  of 

Advisory  Board  Affairs. 

[FR  Doc.  92-15074  Filed  6-25-92;  8:45  am) 

BILUNG  CODE  a222-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice;  Ezelza  International  Airport. 
Beuenos  Aires,  Argentina 

summary:  The  Secretary  of 
Transportation  has  now  determined  that 
Ezeiza  International  Airport,  Beunos 
Aires.  Argentina,  maintains  and 
administers  effective  security  measures. 

Notice         1 1 

By  notice  published  at, 57  FR  9585 
(March  19, 1992).  I  announced  that  I  had 
determined  that  Ezeiza  International 
Airport.  Buenos  Aires.  Argentina,  did 
not  maintain  and  administer  effective 
security  measures  and  that  pursuant  to 
section  1115  of  the  Federal  Aviation  Act 
(49  U.S.C.  1515),  I  was  providing  public 
notification  of  that  determination.  I  now 
find  that  the  security  measures  used  at 
Ezeiza  International  Airport  are 
effective.  My  determination  is  absed  on 
a  recent  Federal  Aviation 
Administration  (FAA)  assessment  which 
reveals  that  security  measures  used  at 
the  airport  now  meet  or  exceed  the 
Standards  and  Recommended  Practices 
established  by  the  International  Civil 
Aviation  Organization. 

I  have  directed  that  a  copy  of  this 
notice  be  published  in  the  Federal 
Register  and  that  the  news  media  be 
notified  of  my  determination.  In 
addition,  as  a  result  of  this 
determination,  the  FAA  will  direct  that 
signs  posted  in  U.S.  airporis  relating  to 
my  March  12, 1992.  determination  be 
removed,  and  U.S.  and  foreign  air 
carriers  will  no  longer  be  required  to 
provide  notice  of  that  determination  to 
passengers  purchasing  tickets  for 


transportation  between  the  United 

States  and  Buenos  Aires,  Argentina. 

Andrew  H.  Card.  Jr.. 

Secretary. 

[FR  Doc.  92-15061  Filed  6-25-92:  8:45  am) 

BILJJNG  CODE  4910-62-4N 

Federal  Aviation  Administration 

Environmental  Impact  Statement 
Conversion  of  Bergstrom  Air  Force 
Base  to  Air  Carrier  Airport  Austin,  TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FAA  is  issuing  this 
notice  of  intent  to  advise  the  public  that 
a  tiering  document  for  an  Environmental 
Impact  Statement  (EIS)  will  be  prepared 
and  considered  for  conversion  of 
Bergstrom  Air  Force  Base,  Austin. 
Texas,  to  an  air  carrier  airport  including 
the  possible  construction  of  additional 
runways,  taxiways,  runway  and 
taxiway  lighting,  instrument  landing 
system,  aprons,  and  terminal  and 
support  buildings. 
FOR  FURTHER  INFORMATION  CONTACT 

Ben  Guttery,  Project  Manager,  ASW- 
651F,  Texas  Airport  Development 
Office,  Federal  Aviation  Administration, 
Southwest  Regional  Office,  Fort  Worth, 
Texas  76193-0650.  Telephone  (817)  624- 
5609. 

SUPPtEMENTARY  INFORMATION:  The  FAA 

will  prepare  a  tier  to  the  United  States 
Air  Force  (USAF)  EIS  for  the  Closure 
and  Reuse  of  Bergstrom  Air  Force  Base. 
This  tier  will  supplement  the  USAF  EIS 
to  provide  additional  environmental 
impacts  information  as  required  by  the 
FAA. 

The  primary  components  of  the 
proposed  action  would  consist  of  the 
following  items:  (1)  Construction  of  a 
new  runway  including  lighting, 
associated  taxiways,  and  instrument 
landing  system;  (2)  a  new  terminal 
apron;  (3)  a  new  terminal  and  support 
buildings;  (4)  access  roads;  (5)  and  other 
construction  as  proposed  by  the  airport 
master  plan.  The  city  of  Austin  intends 
to  request  Federal  Airport  Improvement 
Program  funds  for  the  development  of 
the  proposed  airport. 

The  FAA  intends  to  consult  and 
coordinate  with  Federal,  state,  and  local 
agencies  which  have  jurisdiction  by  law 
or  have  special  expertise  with  respect  to 
any  environmental  impacts  associated 
with  the  proposed  project.  Scoping  for 
Federal,  state,  and  local  agencies  for  the 
EIS  will  include  meetings  to  be  held  at 
the  city  of  Austin  Department  of 
Aviation  Offices  at  Robert  Mueller 
Municipal  Airport,  3600  Manor  Road, 


Austin,  Texas,  on  August  6. 1992,  at  10 
a.m.  Scoping  for  the  general  public  to 
solicit  input  from  identified  interested 
parties  concerning  the  range  of  actions, 
alternative,  and  impacts  to  be 
considered  will  be  held  on  August  6, 
1992,  at  the  Montopolis  Recreation 
Center,  1200  Montopolis  Drive,  Austin. 
Texas,  at  6:30  p.m.  A  notice  will  be 
placed  in  local  newspapers  of  general 
circulation  announcing  the  intent  to 
prepare  an  EIS  and  solicitating 
comments  on  the  scope  of  the  study. 

Issued  on:  June  16, 1992. 
Jolu  M.  Dempsey, 
Manager.  Airports  Division. 
[FR  Doc  92-15060  Filed  6-25-92;  8:45  am] 

BILUNG  CODE  4910-13-M 


Intent  To  Rule  on  Application  To 
Impose  and  use  the  revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Killeen  Municipal  Airport,  Killeen,  TX 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 

action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule 
and  invites  public  comments  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Killeen  Municipal 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  27, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  William  Perkins.  Planning 
and  Programming  Branch,  ASW-610D. 
Airports  Division,  Southwest  Region, 
Fort  Worth,  Texas  76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dave 
Roush.  Director  of  Aviation,  Killeen 
Municipal  Airport,  at  the  following 
address:  Killeen  Municipal  Airport,  1525 
Airport  Drive,  Box  A,  Killeen,  Texas 
76543. 

Air  carriers  and  foreign  air  carriers' 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of 
Killeen,  Killeen  Municipal  Airport,  under 
158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Perkins,  Federal  Aviation 
Administration.  Planning  and 
Programming  Branch,  ASW-610D. 
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Airports  Division,  Southwest  Region. 
Fort  Worth,  Texas  76193-0611.  (817)  624- 
5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comments  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Killeen  Municipal  Airport,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-5C8)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  June  16. 1992,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  city  of  Kiileen  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
October  13, 1992. 

The  following  is  a  brief  overview  of 
the  application: 
Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1, 1992. 

Proposed  charge  expiration  date: 
September  30, 1994. 

Total  estimated  PFC  revenue: 
243,399.00. 

Brief  description  of  proposed 
project(s): 

Acquire  passenger  access  lift 
Construct  inclined  wheelchair  ramp 

leading  from  departure  gate  area  to 

aircraft  boarding  ramp 
Construct  departure  gates  and  entrance 

way  to  departure  gates 
Reconstruct  terminal  ramp 
Install  runway  and  taxiway  guidance 

signs 
Purchase  power  sweCper  equipment 
Acquisition  and  installation  of  standby 

engine  generator  and  installation  of 

pilot  controlled  runway  lighting 

system 
Construct  additional  traffic  lane, 

reconstruction  of  a  airport  access  road 

to  terminal  building  and  installation  of 

street  lighting 
Airpot  drainage  system  improvements 
Install  security  fencing 
Construction  of  an  all  weather  perimeter 

road 
Crack  seal  and  fog  seal  on  taxiways 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  carriers 
enplaning  less  than  one  percent  of  the 
total  number  of  passengers  enplaned. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 


INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Avjation  Administration. 
Airports  Division,  Planning  and 
Programming  Branch  ASW-610D,  4400 
Blue  Mound  Road,  Forth  Worth,  Texas 
76193-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  city  of 
Killeen  issued  in  Fort  Worth.  Texas  on 
June  16. 1992. 
Hugh  W.  Lyon. 

Assistant  Manager.  Airports  Division. 
[FR  Doc.  92-15059  Filed  6-25-92.-8:45  am) 

BILLING  COOE  491(>-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Waupaca  County,  Wl 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed 
reconstruction  and  expansion  of  U.Sl 
Highway  10  in  Waupaca  County. 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACr. 
Ms.  Jacki  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration.  4502  Vernon  Boulevard. 
Madison.  Wisconsin.  53705:  Telephone: 
(608)  264-5967.  You  may  also  contact 
Ms.  Carol  Cutshall,  Director,  Office  of 
Environmental  Analysis.  Wisconsin 
Department  of  Transportation.  4802 
Sheboygan  Avenue.  Madison. 
Wisconsin.  53705;  Telephone:  (608)  266- 
9626. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  reconstruct  and  expand 
U.S.  Highway  10  between  Waupaca  and 
Fremont  in  Waupaca  County. 
Wisconsin,  a  distance  of  about  17  miles. 

The  expansion  of  USH  10  is  being 
considered  to  improve  the  safety  of  ths 
roadway  and  provide  additional 
roadway  capacity  for  present  and  future 
traffic  volumes.  Alternatives  under 
consideration  include:  (1)  No  build;  (2) 
widen  U.S.  Highway  10  to  four  lanes 
along  its  present  alignment;  (3)  construct 
a  bypass  at  Fremont  including  a  new 
river  crossing;  (4)  minor  realignment  at 
select  locations. 

Information  describing  the  proposed 


action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  the  proposal.  A  series  of 
public  meetings  will  be  held  in  the 
project  corridor  throughout  data 
gathering  and  development  of 
alternatives.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  As  part  of  the  scoping  process, 
an  interagency  coordination  meeting 
will  be  held.  Agencies  having  an  interest 
in.  or  jurisdiction  regarding,  the 
proposed  action  will  be  contacted 
regarding  the  date  and  location  of  the 
meeting. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  the  Wisconsin 
Department  of  Transportation  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  17, 1992. 
Robert  W.  Cooper, 

District  Engineer,  Madison.  Wisconsin. 
(FR  Doc.  92-15012  Filed  6-25-92:  8:45  am) 

BILUNG  CODE  4910-23-M 


Orders  in  Motor  Carrier  Safety 
Enforcement  Cases 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  orders. 

summary:  This  document  gives  notice  of 
the  Orders  served  from  October  17. 1990, 
through  November  8. 1991.  concerning 
motor  carrier  and  hazardous  materials 
proceedings  conducted  pursuant  to  49 
CFR  Part  386.  The  Orders  include  both 
those  issued  by  the  Associate 
Administrator  for  Motor  Carriers  and 
those  issued  by  Administrative  Law 
Judges  (ALJ)  and  adopted  by  the 
Associate  Administrator. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  Medalen.  Motor  Carrier  and 
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Highway  Safety  Law  Division.  (202)  366- 
1354.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

following  Orders  are  being  published: 


Name 


Docket  h4o. 


CompactKXi  Systems  Corp.  of  L.I. .. 

Capitot  Chemical  Industries,  Inc 

Gunttier's  Leastng  Transport,  Irx:... 

R  Brown  &  Sons,  Inc.  (AU  Deci- 
sion) 

Mike  Zactiary  (AU  Decision) 

Allen  Evilsizer 

Detta  TransDortatKm,  Ltd.  (AU 
DeciSKsn)  Kerr  Drug  Stores,  Inc.. 

Robert  Lee  Carpenter 

Ajlotrans.  Ir>c 

Donakj  B.  Turner  d/b/a  Tumer 
Trucking  Co.. 

Tres  Rigs  Cattle  Co 

Johnny  Dean  Sacrest  (ALJ  Deci- 
sion) 

Robert  Hansen  Trucking,  Inc 

Crossroads  Freight  Ways.  Irx: 

Greater  Syracuse  Moving  &  Stor- 
age Co.,  Inc . 

All  Time  Transport.  Inc 

Western  Pnuematics  Install,  Inc 

Autotrans,  Inc 

Delta  Transporta»on,  Ltd 

Chincoteague  Seafood  Co..  Inc 

Bill  Cress  Trucking 

Independent  Food  Co.,  Inc.  (AU 
Decision). 

S«»itt  Transportation  Co..  Inc | 

Tnnity  Transportation,  Inc.  (AU 
Decision). 

Wonder  Chemical  Co.  (AU  Deci- 
sion). 

Wisconsin  Protam  Gamers,  \nc 

EL.  Thomas  &  Sons,  Inc.. 

Ronald  William  Dreyer  (AU  Deci- 
sion) 

Browning  Servioes,  inc. 

Charles  G  Newman  Used  Equip- 
ment Sates  d/b/a  U  E.S.  Trans- 
port. 

Compaction  Systems  Corp.  of  L.I. . 

Martin  Pamt  Stores,  Irtc 

Tres  Rios  Cattle  Co 

Autotrans.  Irtc.  (AU  Decision) 

Swift  Transportation  Co.,  Inc 

Chincoteague  Seafood  Co.,  inc 

M&D  Hardwoods.  Inc 

Proparte  Transportation,  Inc  (AU 
Decision). 

VR  Mowry.  Inc 

Woodtxiry  Horse  Transportation 
(AU  Deciskxi). 

Independent  Food  Co.,  Inc 

Wisconsin  Protein  Garners.  Irw 

Crossroads  Freight  Ways,  Inc 

Browning  Services.  Irx: 

Feizy  Import  and  Export  Co 

Alamo  Distributing  Service.  Inc 

Kenworth  of  Tennessee,  Inc 

J.C.  Road  Transportation,  Inc 

Mike  Zachary 

Univefsal  Testrig  of  Oklahoma 

VR  Mowry.  Inc 

Atlantic  Contracting  &  Materials 
Co. 


R 1-92-02 
R3-90-037 
R3-90-104 
R1-90-06    ■ 

R6-90-012 

R5-89-110-D 

R5-91-04 

91-NC-008-SH 

R9-9 1-204 

R1-90-10 

R3-90-159 

R 10-90-39  ' 
89-03D 

fl5-89-174 
R1-90-014 
R 1-90-285 

90-FL-027-SF 

R10-91-9 

R1-9O-10 

R5-91-04 

R-90-139 

R3-90-241 

R1-90-O13 

R9-90-049 
R9-90-0C1 

R3-89-016 

R5-90-07 

90-TN-028-SA 

R5-89-137 

R3-9C-08 

90-02D 

Rl-91-03 

R1-91-02 
R1-91-01 
R 10-90-39 
R1-90-10 
R9-90-049 
R3-90-139 
R3-90-123 
R 1-90-09 

R3-89-011 
R 1-88-1 

R1-90-013 

R5-90-07 

R1-90-014 

R3-90-08 

R6-90-49 

R6-89-63 

89-TN-031-SA 

R9-90-026 

R6-90-012 

R6-90-04 

R3-89-011 

R3-90-207 


Issued  On:  May  4. 1992. 
T.D.  Laraoa, 

Administrator. 

Office  of  Hearings 

[FHWA  Docket  No.  Rl-92-02:  Motor  Carrier 
Safety) 

Compaction  Systems  Corp.  of  LI. 
Order  of  Dismissal 

Served  November  8, 1991. 

This  proceeding  was  initiated  by  a 
Notice  of  Claim  letter  dated  November 
21. 1990  (amended  February  25. 1991) 
from  the  Regional  Director  of  Region 
One  to  Compaction  Systems 
Corporation  of  LI.  (Respondent), 
seeking  a  penalty  in  the  amount  of 
$19.0(X).  The  Associate  Administrator  for 
Motor  Carriers  appointed  an 
Administrative  Law  Judge  by  order 
dated  January  24. 1991  (to  be  designated 
by  the  Chief  Administrative  Law  Judge) 
to  consider  this  matter. 

The  undersigned  Judge  was  appointed 
by  notice  dated  January  29, 1991.  By 
letter  dated  October  7. 1991 
Complainant  states  that  a  settlement 
has  been  reached  with  the  Respondent 
and  encloses  a  Consent  Order  and 
Settlement  Agreement  signed  by  the 
Complainant.  Respondent  and  the 
Federal  Highway  Administration 
Regional  Director,  which  provides  for 
the  payment  by  Respondent  of  $10,000  to 
the  FHWA.  Complainant's  letter  is  read 
as  a  request  to  dismiss  the  proceeding 
on  the  basis  of  that  settlement.  We 
conclude  that  that  request  should  be 
granted.  Accordingly,  settlement  having 
been  reached  between  the  parties,  and 
that  settlement  appearing  to  be  in  the 
interest  of  the  parties  and  the  U.S. 
Department  of  Transportation  //  Is 
ordered  that  this  case  is  dismissed  upon 
the  terms  and  conditions  stated  in  the 
Consent  Order  and  Settlement 
Agreement.' 


(23  U.S.C.  315t  49  CFR  §1.4 


■  49  CFR  386.54(b|(6)  was  amended  effeclive 
jdnuary  26.  1986  (S3  PR  2036).  to  specify  that  the 
judge  can  "oitler  and  rule  upon  all  procedural  and 
other  motions,  including  motions  to  dismiss,  except 
motions  which,  under  this  part,  are  made  directly  to 
the  Associate  Administrator."  Although  49  CFR 
386.21  provides  that  the  parties  "may"  execute  an 
appropriate  agreement  for  disposing  of  the  case  by 
consent  "for  the  consideration  of  the  Associate 
Administrator."  It  is  now  settled  that  the  )udgp  can 
also  nnler  an  order  dismissing  a  proceeding 
pursuant  to  a  settlement  subject  to  review  by  the 
Associate  Admmistrator.  where  the  application  is 
made  to  the  judge.  See.  In  the  Matter  of  Fulton 
Packing  Co..  Inc..  FHWA  Docket  No.  Rl-86-60. 
Order  dated  June  10. 1987:  Rodgers  johnson/j  and  ] 
Bus  Service.  FHWA  Docket  No.  R3-89-02.  Order 
datod  May  4. 1989:  In  Matter  of  Real  Ice  Cream 
Distributors.  Inc..  FHWA  Docket  No.  Rl.a6-13. 
Order  dated  October  26. 1987:  In  the  Matter  of  Alfa 
Express  Co..  FHWA  Docket  No.  86-65G.  Order 
dated  December  28. 1987. 


Dated:  November  6, 1991. 
Ronnie  A.  Yoder, 
Administrative  Law  fudge. 

Federal  Highway  Administration 

[Docket  No.  RA-W-037] 

In  the  Matter  of  Capitol  Chemical 
Industries.  Inc..  Respondent. 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Region 
3.  for  a  final  ordA  finding  the  facts  to  be 
as  alleged  in  the  notice  of  claim  letter 
dated  November  29. 1990.  and  imposing 
a  civil  penalty  of  $4,900. 

The  notice  of  claim  alleges  that 
Capitol  Chemical  Industries,  Inc.,  is 
responsible  for  three  violations  of 
§  395.8(a)  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  (49  CFR 
395.8(a)).  in  that  in  three  instances 
Capitol  failed  to  require  a  driver  to 
make  and  submit  a  record  of  duty  status 
as  required.  The  notice  of  claim  further 
alleges  that  Capitol  is  responsible  for 
four  violations  of  §  177.817(a)  of  the 
Hazardous  Materials  Regulations 
(HMRs)  (49  CFR  177.817(a))  in  that 
Capitol  transported  shipments  of 
hazardous  materials  which  were  not 
accompanied  by  shipping  papers 
prepared  in  accordance  with  the., 
requirements  of  the  HMRs. 

Capitol  responded  to  the  notice  of 
claim  by  letter  dated  December  10. 1990. 
Capitol  acknowledged  receipt  of  the 
notice  of  claim  letter,  but  neither 
admitted  nor  denied  the  violations 
alleged  in  the  letter  nor  did  Capitol 
request  a  hearing  in  accordance  with  the 
provisions  of  the  Federal  Highway 
Administration's  (FHWA)  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings  (49 
CFR  part  386).  See  49  CFR  386.14. 
Capitol  expressed  an  interest  in  meeting 
with  FHWA  staff,  but  apparently  this 
meeting  never  took  place.  Motion  at  2. 
Capitol  has  made  no  reply  to  the 
Regional  Director's  motion  for  a  final 
order. 

The  Regional  Director  has  now  asked 
that  I  issue  a  final  order  in  this  case.  The 
Regional  Director  has  submitted  with  his 
motion  documentary  evidence  which 
supports  the  allegations  contained  in  the 
notice  of  claim  letter.  There  is  no 
indication  in  the  record  before  me  that 
there  are  any  material  factual  issues  in 
dispute  in  this  case.  Capitol  has  offered 
no  rebuttal  of  the  Regional  Director's 
claims.  Finally,  the  Regional  Director 
asserts  in  his  motion,  again  unrebutted 
by  Capitol,  that  he  took  into  account  in 
assessing  a  civil  penalty  those  factors 
required  to  be  considered  by  statute. 
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See  49  U.S.C.  521(b)  and  49  U.S.C.  App. 
§1809. 

Accordingly,  It  is  hereby  ordered  that 
the  Regional  Director's  request  for  a 
final  order  is  hereby  granted. 
Respondent  Capitol  Chemical 
Industries.  Inc..  is  hereby  directed  to  pay 
the  full  amount  of  the  claim.  $4,900.  to 
the  Regional  Director  within  30  days  of 
the  date  of  this  Order. 

Dated:  October  25. 1991. 
Richard  P.  Landis. 

Associate  Administrator  for  Motor  Carrier 
Safety. 

Federal  Highway  Administration 

[Docket  No.  RJ-90-1041 

In  the  matter  of  Gunther's  Leasing 
Transport,  Inc.,  Respondent. 

Order 

On  September  30, 1991, 1  issued  an 
order  in  this  case  directing  the  parties  to 
submit  arguments  and  supporting 
material  within  30  days  addressing 
issues  identified  in  that  order.  Rebuttal 
submissions  were  required  to  be 
submitted  15  days  later.  The  purpose  of 
this  order  was  to  afford  the  parties  a 
final  opportunity  to  address  themselves 
to  the  substantive  issues  which  I  must 
decide  in  this  case,  and  only  those 
procedural  issues  which  substantively 
affect  the  rights  of  the  Respondent,  with 
a  view  toward  finally  resolving  this 
case. 

The  Regional  Director  has  filed 
several  new  motions  in  this  case,  all  of 
which  are  opposed  by  Respondent 
Gunther's  Leasing  Transport.  Inc. 

On  October  3, 1991.  the  Regional 
Director  moved  for  an  expedited  ruling 
in  this  case.  This  motion  was  withdrawn 
by  the  Regional  Director  on  October  9.  It 
is  obvious  to  me  that  this  motion  of  the 
Regional  Director  is  moot  in  light  of  my 
order  of  September  30. 

On  October  4.  the  Regional  Director 
filed  two  motions,  one  requesting  an 
extension  of  time  and  one  seeking 
clarification  of  the  September  30  order. 
Gunther's  opposes  the  request  for 
additional  time,  in  part,  because  it 
believes  that  Gunther's  faces  the 
"express  threat  of  a  follow-up 
compliance  review." 

Whether  Gunther's  is  subject  to  a 
further  review  of  the  safety  of  its  motor 
carrier  operations  is,  in  my  view, 
irrelevant  to  the  progress  of  this  case.  I 
am  confidant  that  if  a  review  of  a  motor 
carrier's  operations  during  the  pendency 
of  an  enforcement  case  reveals 
violations  for  which  the  carrier  has 
already  been  cited,  and  for  which  the 
carrier  asserts  in  good  faith  a  defense 
[e.g..  its  belief  that  such  conduct  does 


not  in  fact  constitute  a  violation  of  the 
applicable  safety  regulations),  then  the 
Regional  Director  will  fake  that  defense 
into  account  in  determining  whether  to 
proceed  with  a  new  enforcement  case. 
Clearly,  a  regulated  entity  which 
continues  conduct  which  it  has  already 
been  advised  constitutes  a  violation  of 
law  does  so  at  its  own  risk.  If  the 
regulated  entity  prevails  in  the  original 
case,  if  is  then  a  simple  matter  to  defend 
any  subsequent  case.  I  simply  address 
this  point  at  some  length  here,  however, 
least  a  motor  carrier  erroneously  believe 
that  the  initiation  of  an  enforcement 
case  automatically  stays  any  future 
investigation  of  its  motor  carrier 
activities  pending  completion  of  the 
enforcement  case,  no  matter  how  long  it 
may  take  to  complete  it. 

I  am  today  granting  the  Regional 
Director's  motion  for  an  extension  of 
time  for  two  reasons.  First,  I  believe  that 
counsel  for  the  Regional  Director  has 
established  good  cause  for  the  extension 
based  on  counsel's  workload.  Second, 
the  Associate  Administrator's  other, 
responsibilities  have  precluded  a  more 
timely  response  to  the  Regional 
Director's  motions  and  1  wish  to  ensure 
that  Respondent  has  no  doubts  about 
the  posture  of  this  case,  discussed  infra. 
The  Regional  Director  has  asked  for  a 
clarification  of  my  previous  order. 
Specifically,  the  Regional  Director 
wishes  to  know  whether  evidence 
already  submitted  must  be  resubmitted. 
Evidence  already  submitted  need  not  be 
resubmitted.  In  my  September  30  order  I 
outlined  the  numerous  pleadings  already 
filed  in  this  case.  Admittedly.  I  devoted 
more  attention  there  to  the  multiplicity 
of  filings  which,  in  my  view,  either 
addressed  subsidiary  procedural 
matters  or  otherwise  tended  more  to 
obscure  matters  rather  than  make  them 
clearer.  However,  the  parties  to  this 
proceeding  should  be  aware  that  the 
Regional  Director  has  already  submitted 
documentary  evidence  establishing  a 
prima  facie  case  of  the  violations 
alleged  in  the  notice  of  claim  letter.  One 
of  the  chief  purposes  of  my  September 
30  order  as  to  afford  Respondent 
Gunther's  an  additional  opportunity  to 
submit  argument  and  evidence  to 
overcome  the  Regional  Director's  prima 
facie  case.  To  date.  I  have  not  received 
anything  from  Gunther's  which 
accomplishes  that  objective. 

In  order  to  accommodate  Regional 
Counsel's  immediate  scheduling  and 
workload  constraints,  and  to  ensure  that 
Respondent  Gunther's  has  a  full 
opportunity  to  met  its  burden  to  produce 
something  to  substantiate  its  asserted 
defenses  and  to  overcome  the  Regional 
Director's  prima  facie  case.  I  am 


granting  both  parties  until  November  15. 
1991.  to  submit  argument  and  evidence 
not  already  submitted  to  me.  Rebuttal 
argument  must  be  filed  by  December  2. 
1991.  The  page  limitations  set  out  in  my 
September  30  order  must  be  adhered  to. 

Finally,  the  Regional  Director  moved 
for  reconsideration  of  my  September  30 
order.  The  Regional  Director  makes 
three  points.  First,  he  asserts  that  there 
is  a  difference  of  opinion  among 
transportation  attorneys  and  Regional 
Directors  about  my  authority  to  grant  a 
hearing  in  cases  where  the  respondent 
has  not  requested  a  hearing  or  has  done 
so  in  an  ultimately  fashion.  My  view  on 
this  matter  has  been  stated  in  my 
September  30  order,  at  page  6.  and 
nothing  in  the  Regional  Director's 
motion  suggests  to  me  that  I  must 
reconsider  this  view. 

The  second  and  third  points  raised  by 
the  Regional  Director  in  this  motion  for 
reconsideration  relate  to  the  practice 
elsewhere  to  consider  notices  of  claim 
as  final  agency  orders  in  25  days  if  the 
only  response  received  from  a 
respondent  consists  of  a  request  to 
discuss  setUement.  Gunther's  October  11 
reply  to  this  motion  does  not  clearly 
address  the  Regional  Director's 
suggestion  that  the  Regional  Director 
has  or  had  the  possibility  of  considering 
the  notice  of  claim  letter  a  final  order 
which  could  be  taken  directly  to  Federal 
District  court  for  enforcement  without 
further  review  by  the  Associate 
Administrator.  1  believe  that  the  course 
followed  by  the  Regional  Director  in  this 
case  comports  more  closely  with  the 
language  of  the  applicable  regulation,  49 
CFR  386.14(e).  However.  I  recognize  that 
the  Regional  Director  raises  a  significant 
issue,  the  resolution  of  which  might  not 
only  dispose  of  this  case  but  could  affect 
many  other  pending  cases.  In  view  of 
Gunther's  failure  to  expressly  address 
this  issue  directly,  and  mindful  of  the 
ramifications  of  a  ruling  on  this  point.  I 
am  deferring  for  the  time  ruling  on  it. 
The  parties  are  invited  to  brief  this 
matter  as  part  of  their  submissions  now 
due  on  November  15  and  December  2. 

Accordingly.  It  is  Hereby  Ordered 
that  the  Regional  Director  and  Gunther's 
Leasing  Transport.  Inc..  shall  submit  by 
November  15  arguments  and  supporting 
material  addressing  the  issues  identified 
in  the  orders  of  September  30  and  this 
date.  Submissions  will  be  served  in 
accordance  with  49  CFR  386.31.  Rebuttal 
submissions  must  be  submitted  by 
December  2. 1991. 
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Dated:  October  24, 1991. 

Richard  P.  Landis, 

Associate  Administrator  for  Motor  Carrier 
Safety. 

Offlce  of  Hearinga 

IFHWA  Dock«t  No.  Rl-90-06;  Motor  Carrier 
Safety] 

R.  Brown  &  Sons,  Inc. 

Decision  of  Administrative  Law  |udge  Burton 
S.  Kolko 

Served  September  16, 1991. 

Complainant  Assistant  Regional 
Counsel,  Federal  Highway 
Administration  (FHWA),  has  charged 
Respondent  R.  Brown  &  Sons,  Inc.  (R. 
Brown),  a  motor  carrier,  with  sixteen 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs),  49  CFR 
part  350  et  seq.  The  FMCSRs  are  issued 
under  the  authority  of  49  U.S.C.  3102  of 
the  Motor  Carrier  Safety  Act  of  1984  (the 
Act),  Public  Law  98-554,  98  Stat.  2829. 
Upon  careful  consideration  of  all 
matters  raised  by  the  complaint,  I  find 
ten  violations  and  assess  R.  Brown  a 
civil  penalty  in  the  amount  of  $3,250. 

A.  Background 

R.  Brown  &  Sons  is  a  motor  carrier 
based  in  Colchester,  Vermont,  that  has 
been  doing  business  since  May  1, 1974. 
Primarily  it  buys  and  sells  crushed  cars, 
bundles  of  tin,  and  loose  tin.  It  also 
hauls  these  materials  and  transports 
steel  and  lumber  (Tr.  90,  92. 124).  At  the 
time  of  the  matters  giving  rise  to  the 
Notice  of  Claim,  the  carrier  employed  15 
or  16  people,  including  six  drivers  (Tr. 
90-91). 

Robert  E.  "Rob"  Brown  is  a  driver  and 
R.  Brown's  President  (Tr.  89-90;  Exh.  1). 
Rob  Brown's  father,  Robert  B.  Brown,  is 
also  a  driver  for  the  company  and 
^conducts  company  business.  He  is  a 
former  president  of  R.  Brown  (Exh.  1;  Tr. 
15,  218). 

This  proceeding  was  initiated  by 
investigator  Judith  Hinds'  Compliance 
Review  of  March  8. 1990  (Exh.  1;  Tr.  10). 
A  Compliance  Review  is  an  in-depth 
audit  of  carrier  safety  records  in  order  to 
determine  compUance  with  the  FMCSRs. 
It  examines  aspects  of  motor  carrier 
operations  such  as  drivers'  hours  of 
service,  maintenance  and  inspection, 
driver  qualification,  commercial  driver's 
license  requirements,  financial 
responsibility,  accidents,  and  other 
relevant  records  (49  CFR  385.3:  Tr.  10. 
51).  As  a  result  of  the  Compliance 
Review,  as  amended  on  April  10, 1990, 
the  Regional  Director  issued  a  Notice  of 
Claim  against  the  Respondent  on  May  7. 
1990  (Exh.  0:  Tr.  17;  see  49  CFR 
386.11(b)). 

The  Notice  cited  R.  Brown  for 
violations  of  three  rules  under  the 


FMCSRs.  It  set  out  seventeen  counts: 
one  violation  of  49  CFR  391.51.  failing  to 
maintain  a  complete  driver  qualification 
file;  ten  violations  of  49  CFR  395.8. 
requiring  or  permitting  drivers  to  make 
false  entries  upon  daily  records  of  duty 
status  (which  are  also  known  as  logs); 
and  six  violations  of  49  CFR  396.11. 
failing  to  certify  on  vehicle  inspection 
reports  that  repairs  were  made  or  were 
not  necessary  (Exh.  0;  Tr.  6). 
Complainant  later  withdrew  one  of  the 
false-log  charges,  count  6  (Tr.  30-31), 
leaving  nine  such  charges  and  sixteen 
altogether. 

Under  the  penalty  provisions  of  the 
Act.  49  U.S.C.  521(b).  FHWA  can  assess 
a  maximum  of  $500  per  violation  of 
"recordkeeping"  requirements  such  as 
the  charges  before  me.  It  seeks  a  civil 
penalty  of  $400  per  charge,  or  a  total 
assessment  of  $6,400  [Exh.  0,  p.  1). 

Respondent  denied  each  allegation  of 
the  claim  and  requested  a  hearing  (Exh. 
R-12).  By  Order  dated  July  19. 1990.  the 
Associate  Administrator  for  Motor 
Carriers  appointed  an  Administrative 
Law  Judge  to  preside  over  the  action  in 
accordance  with  49  CFR  388.54.  The 
hearing  was  held  on  January  8. 1991.  in 
Burlington,  Vermont,  and  the  parties 
filed  briefs  on  February  15.  In  addition. 
Complainant  filed  a  reply  brief  on 
February  27. 1991.  in  response  to  alleged 
new  matters  contained  in  Respondent's 
brief. ' 

B.  Summary  of  Conclusions 

I  find  and  conclude  that  Respondent 
failed  to  maintain  a  complete 
qualification  file  for  driver  Allan 
Lampmon.  as  alleged  in  count  1.  and 
assess  a  penalty  of  $400. 

I  also  find  and  conclude  that 
Respondent  required  or  permitted  driver 
Allan  Lampmon  to  make  false  entries 
upon  a  record  of  duty  status  on 
November  28  and  29, 1989.  as  alleged  in 
counts  4  and  5,  respectively.  I  assess  a 
penalty  of  $400  per  violation. 
Additionally,  I  find  and  conclude  that 
Respondent  permitted  driver  Robert  E. 
Brown  to  make  a  false  entry  upon  his 
January  19, 1990  record  of  duty  status 
concerning  his  vehicle  inspection  (count 
9).  I  assess  a  penalty  of  $400  for  this 
violation  as  well.  The  total  civil  penalty 
for  the  false-log  violations  is  $1,200.  As 
to  the  remaining  false-log  counts,  I 
conclude  that  Complainant  failed  to 
prove  a  violation.  "Therefore,  I  find  for 
Respondent  as  to  counts  2,  3,  7.  8. 10  and 


'  Complainant  had  moved  on  February  IB  lo 
submit  a  reply  l>rief  confined  solely  to  the  issue  of 
the  lOO-mile-radius  exemption  to  the  requirement  to 
keep  daily  logs  discussed  in  Respondent's  brief,  pp. 
20-21.  See  395.8(l)(1).  Respondent  made  no 
obiection.  On  February  19. 1  granted  by  telephone 
Complainant's  motion. 


11  of  the  Notice  of  Claim,  and  that 
portion  of  count  9  relating  to  a  four-hour 
period  spent  in  St.  Catherine.  Quebec. 
Finally,  I  find  and  conclude  in  each 
instance  alleged  by  Complainant  that 
Respondent  failed  to  certify  on  its 
vehicle  inspection  reports  that  repairs 
were  made  or  were  not  necessary 
(counts  12-17).  With  respect  to  counts 
12-15  and  17. 1  assess  a  penalty  of  $250, 
and  with  respect  to  count  16,  a  penalty 
of  $400,  for  a  total  civil  penalty  of  $1,650 
for  this  group  of  violations. 

C.  Driver  Qualification  Charge 

Investigator  Hinds  determined  that 
the  driver  qualification  file  for  driver 
Allen  Lampmon  wa*  missing  the 
following  documents  required  under  49 
C.F.R.  391.51:  (1)  A  medical  examiner's 
certificate  of  his  physical  qualification 
to  drive;  (2)  the  certificate  of  driver's 
road  test;  (3)  the  written  examination 
questions  and  answers  and  the 
certificate  of  written  examination:  and 
(4)  written  results  of  a  past  employment 
check  (Exh.  1;  Tr.  19). 

In  response.  Respondent  produced 
what  it  characterized  as  Lampmon's 
driver's  file  (Tr.  115).  The  file  contained, 
inter  alia,  the  results  of  a  road  test 
administered  and  signed  by  Robert  E. 
(Rob)  Brown,  and  a  form  entitled 
"Inquiry  to  Past  Employers"  (Exh.  R-5, 
pp.  3,  7).  Rob  Brown  also  testified  that 
he  made  inquiries  of  a  past  employer 
(Tr.  114).  He  also  stated  that  he  had 
observed  Lampmon's  valid  medical 
certificate  and  asked  Lampmon  for  a 
copy,  but  had  not  obtained  it  by  the  time 
Lampmon  left  the  company  (Tr.  114. 117- 
120. 146).  Rob  Brown  also  submitted  a 
document  which  contained  Lampmon's 
driving  infractions  and  some  license 
data  (Tr.  115;  Exh.  R-5,  p.  4). 

I  find  the  violation.  I  credit 
investigator  Hinds'  assertions  that  she 
failed  to  find  the  enumerated  items  in 
Lampmon's  file  (Exh.  1;  Tr.  19). 
Respondent  made  no  showing  that  the 
items  were  in  the  file  or  even  in  the 
possession  of  Respondent  when  the 
Compliance  Review  took  place.  Further, 
Rob  Brown  never  secured  Lampmon's 
medical  certificate.  Nor  did  Respondent 
produce  his  certificate  of  written 
examination  or  examination  questions 
and  answers.  The  form  requesting 
information  from  past  employers  was 
blank.  Respondent  offered  no  other 
documents  responsive  to  the 
regulation.? 


'In  addition  to  the  refLTenred  sulimissiuns. 
Respondent  produced  Lampmon's  employment 
application,  his  IRS  Form  W  4  and  a  form  generated 
by  the  Vennpnt  Department  of  Employment  and 
Training.  Exh.  R  5.  pp.  1  2.  S  6:  Tr.  115  16- 
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D..The  False-Log  Charges 

1.  Findings  of  Violations 

Respondent  was  charged  with  nine 
counts  of  requiring  or  permitting  a  driver 
to  make  false  entries  upon  records  of 
duty  status  (false  logs)  pursuant  to 
§  395.8.'  I  find  the  violation  with  respect 
to  counts  4.  5.  and  part  of  9. 

Two  allegations  concern  an  accident 
that  driver  Lampmon  was  involved  in  on 
November  28, 1989.  Count  4  indicates 
that  Lampmon  logged  off-duty  at  9  p.m., 
although  the  police  report  of  the 
accident  and  the  traffic  tickets  issued  to 
Lampmon  at  that  time  show  that  the 
accident  took  place  at  9  p.m.  (Exh.  10; 
Tr.  24-25, 138.  203).  The  FMCSRs 
specifically  require  that  driver  time 
relating  to  accidents  be  recorded  as  on- 
duty  time.*  In  these  circimistances,  I 
find  the  violation.  Count  5  relates 
Lampmon's  activities  on  the  day 
following  the  accident.  Lampmon  logged 
off-duty  during  a  period  when  he  was 
receiving  traffic  tickets  (Tr-  27;  Exh.  13). 
Rob  Brown  conceded  that  the  log  was 
not  accurate  (Tr.145-47).  I  find  the 
violation. 

I  also  find  the  count  9  violation  which 
charges  that  Robert  E.  Brown  impro^eriy 
logged  off-duty  when  he  was  undergoing 
a  vehicle  inspection  at  a  customs  station 
on  January  19. 1990  (Tr.  36-37;  Exh.  17). 
That  time  is  properly  on-duty  not 
driving,  because  drivers  are  required  to 
remain  with  their  vehicles  during  such 
inspection  (Tr.  37).  R.  Brown  did  not 
dispute  this  charge  (Resp.  Br.,  p.  18).  In 
these  circumstances  I  find  the  violation. 

2.  Findings  of  No  Violation 

I  find  no  violation  with  respect  to  the 
remaining  false-log  charges  (counts  2,  3, 
7.  8, 10  and  11,  and  the  second  part  of 
count  9).  In  each  of  these  instances. 
Respondent  was  charged  with 
improperly  logging  on-duty,  not-driving 
time  as  off-duty  in  the  course  of 
delivering  or  receiving  goods  from 
customers. 

Pertinent  provisions  of  the  regulations 
require  that  on-duty  time  include  (a]ll 
time  *  *  *  attending  a  vehicle  being 
loaded  or  unloaded  [or]  remaining  in 
readiness  to  operate  the  vehicle,  * 
§  395.2(a)(5).  In  addition.  PHWA  relies 
on  published  agency  interpretations 
providing,  inter  alia,  that  a  driver 


'  Counts  2-5  and  7-11.  See  Exh.  0.  The  complaint 
sets  out  ten  falae-log  counts,  but  as  I  noted  earlier, 
count  6  was  withdrawn  by  FHWA  at  the  hearing. 
Seep.  2. 

•5  395.2(a)(6).  Rob  Brown  suggested  that  the 
accident  had  occurred  somewhat  earlier  than  9  p.m 
because  "hlhe  cop  had  to  get  there"  (Tr.  204).  I  see 
no  reason  not  to  presume  that  the  police  accounted 
for  their  travel  time  in  drafting  the  accident  report, 
conclude  that  the  report  is  accurate. 


waiting  for  his  equipment  at  a  terminal 
generally  will  be  considered  to  be  off- 
duty  if  he  or  she  is  "notified  that  he  is 
relieved  from  duty  for  a  specific 
predetermined  period,  and  that  the 
driver  have  a  suitable  facility  available 
for  rest  and  relaxation  during  that 
period"(42  Fed.  Reg.  60078,  60095. 
November  23. 1977).  Further,  "routine  en 
route  stops."  including  meal  stops,  may 
be  logged  as  off-duty  time  only  when  (1) 
the  driver  is  relieved  of  all  duty  and 
responsibility  for  the  vehicle  pursuant  to 
employer-generated  written  instructions 
issued  prior  to  the  drivers  departure;  (2) 
the  driver  is  at  liberty  to  pursue 
independent  activities  away  from  the 
terminal;  and  (3)  the  stop  is  for  a  definite 
period  of  time  sufficient  to  ensure  that 
"accumulated  fatigue  *  *  *  will  be 
significantly  reduced"  (42  Fed.  Reg. 
60097). 

The  evidence  showed  that  during  the 
periods  cited  by  Complainant  as 
improper  logging  of  on-duty  not-driving 
time  as  off-duty.  Respondent's  drivers 
weighed  in  at  customer  or  supplier 
terminals,  picked  up  or  dropped  off 
materials  such  as  tin  or  crushed  cars, 
and  pursued  activities  of  their  own 
choosing  for  extended  periods.  At  times 
they  stayed  on  the  grounds,  and  at  other 
times  they  went  elsewhere.  While  in  one 
instance  Respondent's  drivers  were  not 
permitted  to  eat  at  the  employee 
canteen  (Tr.  179),  generally  no  company 
or  terminal  official  told  them  where  to 
go  or  what  to  do.  However,  Respondent 
issued  no  written  instructions  to  its 
drivers.  Rob  Brown  testified  that  his 
drivers  were  orally  advised  that  all  time 
spent  away  from  the  truck  and  not  in 
readiness  to  work  was  to  be  considered 
off-duty  (Tr.  123-25, 132, 134, 136,  201- 
02). 

More  specifically,  several  of  the  false- 
log  counts  under  discussion — 2.  3,  7,  9 
(in  part),  10,  and  11— concerned  driver 
time  at  the  facihties  of  Associated  Steel 
in  St.  Catherine,  Quebec  (Exh.  0,  p.  4; 
see  Exhs.  11, 12, 15, 17, 18.  and  19).  The 
evidence  showed  that  the  normal 
procedure  at  that  terminal  is  for  the 
driver,  upon  entry,  to  weigh  his  vehicle; 
unload  or  be  present  at  unloading;  park 
the  truck  to  one  side;  and  obtain  the 
truck's  tare,  or  empty,  weight.  These 
matters  might  take  a  total  of  15  minutes 
to  one  hour  to  complete  (Tr.  83, 173-76, 
184).  Aside  from  these  requirements, 
drivers  are  under  no  obligation  to  stay 
with  the  truck.  They  may,  and  do. 
engage  in  independent  activities  for 
extended  periods.  Further,  the  required 
procedures  need  not  be  completed  at 
I     one  time.  Drivers  often  wander  off  after 
weighing  in  or  after  unloading,  for 


example  (Tr.  20-21.  66-72,83, 125-28, 
167-70. 173-94.  205). 

FWHA  allegations  involved  driver 
activities  at  other  locations  as  well. 
Count  8  cited  in  part  driver  Dale 
Terrier's  log  at  Superior  Design,  a 
welding  shop  in  Westbrook,  Maine 
where  R.  Brown  delivers  new  steel  (Tr. 
34-25).  At  that  facility,  the  driver  is  free 
to  pursue  independent  activities  after 
removing  the  trailer's  chains  and 
backing  in — a  procedure  taking  just  a 
few  minutes  (Exh.  4;  Tr.  74-75.  ISft-^O; 
see  Exh.  16,  p.  4;  Exh.  18,  p.  1).  Drivers 
might  also  be  present  at  the  truck's 
unloading,  which  might  take  another  15- 
20  minutes  (Tr.  63-64).  Respondent's 
delivery  of  new  steel  at  Greenland,  N.H., 
also  cited  in  count  8,  follows  a  similar 
pattern  (Tr.  160-61;  Exh.  4;  see  Exh.  16. 
p.  4;  Exh.  18.  p.  1).  Count  11  cited  a  stop 
at  the  facilities  of  Royalcor  Steel  in 
Laval,  Quebec.  At  that  terminal,  where 
R.  Brown  picks  up  steel,  the  driver 
similarly  has  no  responsibilities 
following  removal  of  the  chains  (Tr.  73- 
74;  see  also  Exh.  4).  He  is  not  permitted 
even  to  remain  with  the  truck  while  it  is 
being  loaded  (Tr.  128-30;  see  Tr.  38;  Exh. 
19).  Finally.  Rob  Brown  testified  that  his 
logging  of  off-duty  time  at  Moretown, 
Vt..  and  Georgia.  Vt.  (Count  7;  Exh.— 
yards  where  Respondent  crushes  cars 
reflected  time  at  leisure  (Tr.  150). 

I  conclude  that  Complainant  has  not 
proven  that  R.  Brown  violated  the 
FMCSRs  with  respect  to  these  false-log 
charges.  FHWA  did  not  show  that 
Respondent's  drivers  were  engaged  in 
on-duty  not-driving  activities  improperly 
logged  as  off-duty  for  15  minutes  or 
more  at  a  time.  While  on-duty  activities 
at  these  terminals  might  have  consumed 
as  much  as  an  hour  of  the  driver's  time, 
the  record  showed  that  the  required 
procedures  might  have  been  undertaken 
in  smaller  blocks  of  less  than  fifteen   ■. 
minutes — i.e.,  increments  not  cognizable 
under  hours-of-service  rules  (Tr.  72).  R. 
Brown's  drivers  could  not  recall  their 
activities  or  the  sequence  in  which  they 
were  undertaken  on  the  days  cited  in 
the  complaint.  Additionally,  the  drivers 
testified  that  the  "off-duty"  designations 
on  their  logs  indicated  they  were 
engaged  in  off-duty  activities. 
Investigator  Hinds  did  not  personally 
observe  the  drivers  on  the  days  in 
question,  and  could  produce  no 
evidence  refuting  these  contentions  (Tr. 
55-57).  The  record,  then,  does  not 
establish  that  the  cited  drivers  violated 
the  relevant  FMCSRs.  Further,  the 
evidence  was  insufficient  to  show  that 
the  drivers'  notations  of  off-duty  were 
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improper.*  Against  this  background,  I 
find  no  violation  of  die  FMCSRs.* 

E.  Vehicle  Inspection  Charges 

1.  The  Agency's  Charges 

Respondent  was  cited  for  six 
instances  of  failing  to  certify  on  a 
vehicle  inspection  report  that  repairs 
either  were  made  or  were  unnecessary, 
a  violation  of  S  396.11  (counts  12  through 
17).  The  counts  alleged  the  following: 

(1)  Count  #12 — ^Driver  Cheyanne 
Jennings'  right  turn  signal  was 
inoperative  on  November  6, 1989,  but  the 
vehicle  inspection  report  does  not 
indicate  that  a  repair  was  made  (Exh. 
20;Tr.  39). 

(2)  Count  #13— Robert  E  Brown's 
vehicle  inspection  report  for  November 
8, 1989,  mentions  a  defective  tire,  but  the 
report  does  not  show  that  the  repair  was 
made  (Exh.  21;  Tr.  40). 

(3)  Coimt  #14 — Allen  Lampmon  noted 
a  broken  spring  and  slack  adjuster  on 
his  vehicle  inspection  report  of 
November  10, 1989.  This  is  no  notation 
that  the  repair  was  made  (Exh.  22;  Tr. 
40). 

(4)  Count  #15 — On  November  17, 
1989,  Allen  Lampmon  indicated  that  his 
tractor's  tiuTi  signals  did  not  work.  Yet 
the  vehicle  inspection  report  does  not 
show  that  the  repair  was  made  (Exh.  23; 
Tr.  40). 

(5)  Count  #16 — Cheyanne  Jennings' 
November  29, 1989  vehicle  inspection 
report  noted  that  three  marker  lights  did 
not  function,  but  the  report  does  not 
indicate  that  the  repairs  were  made 
(Exh.  24;  Tr..  40.' 


*  Complainant  argues  thai  the  violations  charged 
nonetheless  should  be  found  because  Respondent 
failed  to  adhere  to  FliWA  interprela lions  requiring 
the  company  to  issue  written  instructions  lo  its 
drivers  relieving  them  of  responsibility  for  their 
vehicles  for  a  definite  period  (Compl.  Br.,  p.  14,  see 
p.  7).  These  interpretations  enlarge  the  duties 
spelled  out  in  the  statute  and  the  regulations  by 
making  a  written  employer-generated  instruction  a 
precondition  of  logging  "off  duty. "  But  since  this 
requirement  is  not  a  part  of  the  regulations  have 
b«en  issued  after  notice-and-comment-rulemaking.  I 
do  not  consider  them  binding  in  a  case  as  this, 
where  known  customer  practice  had  created  an 
information  custom  of  the  Respondent  and  its 
drivers  to  be  de  facto  off-duty  in  recurring 
situations. 

*  Respondent  also  argues  on  brief  thai  counts  7,  9 
and  10  should  be  dismissed  under  the  100-mile 
exemption  provided  in  section  395.8(1)(1)  of  the 
regulations  (Retp.  Br.,  pp.  20-21).  The  regulation 
states  in  pertinent  pert  that  a  driver  is  exempt  from 
its  requirements  if  he  or  she  "operates  within  a  100 
air-mile  radius  of  the  normal  work  reporting 
location,"  conforms  to  certain  other  requirements, 
and  maintains  "accurate  and  true  time  records 
showing  *  '  *  |t|he  total  number  of  hours  the  driver 
is  on  duly  each  day."  Respondent's  argument  misses 
the  mark.  As  the  regulation  plainly  shows,  the 
accuracy  of  Respondest's  records  remains  in  issue 
regardless  of  the  distress  travelled  by  its  drivers. 

'  With  my  consent  the  parties  agreed  thai  any 
part  of  this  vehicle  inspection  report  related  to 


(6)  Count  #17 — Cheyanne  Jennings' 
taillight  and  turn  signal  were  inoperative 
on  December  18. 1989,  but  the  vehicle 
inspection  report  does  not  show  that  the 
repairs  were  made  (Exh.  25;  Tr.  40-41). 

2.  R.  Brown's  Responses 

R.  Brown  answered  the  charges  as 
follows: 

(1)  Count  #12— Rob  Brown  testified 
that  a  check  of  his  daily  diary,  which  he 
keeps  in  the  regular  course  of  business, 
shows  that  he  repaired  the  turn  signal 
the  next  day  (Tr.  98-101;  Exh.  R-1). 
Jennings  testified  that  she  would  have 
checked  the  vehicle  before  next  driving 
it  in  order  to  determine  if  the  repair  had 
been  made,  and  that  if  it  had  not,  she 
would  not  have  driven  the  truck  (Tr. 
209-210). 

(2)  Count  #13— Rob  Brown  stated  that 
his  diary  shows  that  he  replaced  the 
defective  tire  that  same  day  (Tr.  103-04; 
Exh.  R-2). 

(3)  Count  #14— ?An  invoice  from  Alco 
Equipment,  one  of  three  repair  shops 
with  whom  R.  Brown  had  a  standing 
account,  indicated  that  the  problems 
were  fixed  that  same  day  ("Tr.  95, 105-07, 
228-31;  Exh.  22). 

(4)  Count  #15— Rob  Brown  testified 
that  his  daily  log  noted  that  the  defect 
had  been  repaired  two  days  later  (Tr. 
107-109;  Exh,  R-3). 

(5)  Count  #16— Rob  Brown  was  sure 
that  these  repairs  were  made,  either  by 
Jennings  or  himself,  but  he  could  find  no 
written  indication  confirming  that  (Tr. 
109-110).  Jennings  did  not  know  if  these 
repairs  had  been  made  (Tr.  211-13). 

(6)  Count  #17— While  Rob  Brown 
testified  that  his  diary  showed  that  the 
repairs  were  made  two  days  later  (Tr. 
110-12;  Exh.  R-4).  Jennings,  who  drove 
the  truck,  had  no  such  knowledge.  She 
stated,  however,  that  it  was  her  custom 
to  check  her  vehicle  before  she  drove  it 
and.  if  the  defects  remainded,  she  would 
have  undertaken  to  drive  it  (Tr.  211-12). 

3.  Conclusions . 

I  find  the  violation  as  to  each  of  the 
vehicle-inspection  counts.  In  each 
instance.  Respondent  failed,  as  required, 
to  certify  on  the  vehicle  inspection 
report  that  repairs  either  were  made  or 
were  unnecessary.  Indeed,  Respondent 
acknowledged  as  much  (Resp.  Br.,  pp. 
22-23).  Rob  Brown  simply  stated  that  the 
reports  were  not  completed  "[pjrobably 
because  I  didn't  take  time  to  do  it"  (Tr. 
199). 


F.  Penalty 

The  determination  of  the  amount  of 
civil  penalty  is  based  on  the  nature, 
circumstances,  extent,  and  gravity  of  the 
violation  committed  and,  with  respect  to 
the  violator,  the  degree  of  culpability, 
history  of  prior  ofienses,  ability  to  pay, 
effect  on  ability  to  continue  to  do 
business,  and  such  other  matters  as 
justice  and  public  safety  may  require.  In 
each  case,  the  assessment  shall  be 
calculated  to  induce  further  compliance. 
49  U.S.C.  521(b)(2)(C). 

Complainant  requested  that  R.  Brown 
be  assessed  a  civil  penalty  of  $400  per 
violation  (see  p,  3).  In  support  of  its 
proposal.  Federal  Program  Manager 
Fred  Gruin,  Jr.  testified  that  he 
determined  the  level  of  suggested 
penalty  based  on  the  elements  cited 
above — noting  that  the  carrier  had 
undergone  previous  audits  in  1979  and 
1981  (Exhs.  8  and  9)— and,  further,  that 
he  basically  agreed  with  the 
recommendation  of  the  officer  in  charge 
(Tr.  85-87).  Respondent  made  no  claim 
of  inability  to  pay. 

1.  Driver  Qualification  Charge 

I  will  assess  a  penalty  of  $400  on  this 
charge  (see  pp.  4-5).  Respondent  lacked 
several  of  the  documents  necessary  for 
a  complete  driver  qualification  file  for 
driver  Lampmon.  As  a  result  one  could 
not  independently  determine  whether  he 
was  medically  fit  or  otherwise 
competent  to  operate  a  vehicle.  Safety 
considerations  undergirding  the 
FMCSRs  were  thus  seriously 
compromised.  I  conclude  that  these 
circumstances  warrant  an  assessment  of 
$400. 

2.  False  Logs 

I  have  concluded  that  in  three 
instances  Respondent  required  or 
permitted  a  driver  to  make  false  entries 
upon  records  of  duty  status  [see  pp.  5-6). 
I  conclude  that  these  violations  also 
warrant  a  civil  penalty  assessment  of 
$400  per  charge.  The  Associate 
Administrator  has  stated  that  violations 
of  records  of  duty  status  are  serious.' 
Improper  logging — particularly  false 
claims  of  off-duty  status — increases  the 
risk  of  driver  fatigue  and  undermines  the 
Congressional  purpose  of  promoting 
safety  in  highway  transportation.  Under 
these  circumstances  I  conclude  that  an 
assessment  of  $1,200  for  the  three  false- 
log  counts  for  which  I  have  found  the 
violation  is  appropriate.* 


Jennings'  tractor  was  not  part  of  the  complaint.  Tr. 
43.  Therefore,  the  report's  reference  to  the  muffler 
will  not  be  considered.  See  Tr.  40:  Exh.  24. 


•  In  the  matter  of  Alamo  Distributing  Svnice. 
Inc..  Docket  No.  Re-«S-63.  Order  dated  |uly  23, 1900 

*  The  fact  that  I  have  dismissed  the  second  part 
of  count  9  {see  p.  6)  does  not  warrant  a  lesser  civil 
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3.  Vehicle  Inspection 

With  respect  to  these  charges  [see  pp. 
12-13).  I  will  set  the  penalty  at  $250  in 
all  but  one  instance.  In  that  instance  I 
will  assess  a  $400  penalty. 

Properly  completed  vehicle  inspection 
reports  are  mandated  for  reasons  of 
safety.  They  enable  an  independent 
verification  that  identified  defects  either 
have  been  repaired  or  that  a  repair  was 
unnecessary.  The  reports,  which  stay  in 
the  truck,  also  represent  a  snapshot  of 
the  repair  history  of  the  vehicle.  If  the 
required  certification  is  incomplete  or 
nbsent.  then  an  enhanced  risk  exists 
that  the  vehicle  will  be  driven  in  an 
unsafe  condition.  The  regulation 
attempts  to  minimize  that  risk. 

While  Respondent  clearly 
contravened  the  FMCSRs.  in  five  of  the 
six  instances  cited  by  Complainant  a 
trustworthy  written  record  showed  that 
the  repairs  were  in  fact  made.  I  do  not 
condone  the  Respondent's  conduct,  and 
I  believe  it  should  be  assessed  a 
substantial  civil  penalty  for  the  reasons 
given.  Yet  I  do  not  believe  that  the  $400 
amount  suggested  by  the  Regional 
Director — 80%  of  the  maximum — is 
warranted  when  a  reliable  record, 
although  not  the  required  one.  shows 
that  the  defects  were  repaired  soon  after 
detection.  I  conclude  that  a  fine  of  $250 
per  count,  or  one-half  the  maximum 
assessable,  is  more  appropriate  to  the 
circumstances.  As  to  the  last  count 
(#16).  it  could  not  show  that  the  three 
broken  market  lights  were  repaired.  No 
evidence  established  that  the  vehicle 
could  be  operated  in  a  safe  condition.  In 
this  instance  I  conclude  that  a  fine  of 
$400  is  warranted. 

G.  Assessment 

R.  Brown  &  Sons,  Inc.  is  hereby 
ordered  to  pay  a  civil  penalty  in  the 
amount  of  $3,250  for  violating  Federal 
Motor  Carrier  Safety  Regulations  49  CFR 
391.51,  395.8,  and  396.11. 

This  decision  is  issued  pursuant  to  49 
CFR  386.61.  This  decision  becomes  the 
final  decision  of  the  Associate 
Administrator  45  days  after  it  is  served 
unless  a  petition  or  motion  for  review  is 
filed  under  49  CFR  386.62. 
Burton  S.  Koiko, 
Administrative  Law  Judge. 


OfHce  of  Hearings 

|FHWA  Docket  No.  R6-90-012  Motor  Carrier 
Safety) 

Mike  Zachary 

Decision  of  Administrative  Law  fudge  Robert 
L.  Barton.  ]t. 

Served  August  21. 1991. 

Appearances 

Charlene  Sanders  Bassel,  Attorney. 
Federal  Highway  Administration. 
Region  6.  room  8A00.  819  Taylor  Street, 
Fort  Worth,  Texas  76102.  for 
Complainant. 

John  L  Gamboa,  Attorney  at  Law, 
3880  Hullen  Street,  suite  310,  Hulen 
Towers.  Fort  Worth.  Texas  76107.  for 
Respondent. 

Pursuant  to  the  Order  Reassigning 
Proceeding  herein,  dated  December  17, 
1990.  and  the  Notice  of  Claim  in  this 
matter  dated  July  13. 1990,  this  is  the 
Administrative  Law  Judge's  decision 
under  Rule  386.61  of  the  Federal 
Highway  Administration's  rules  of 
practice  and  procedure,  49  CFR  386.61. 

The  Notice  of  Claim  in  this  matter 
charges  Respondent.  Mike  Zachary. 
with  the  following  violations:  Nine 
instances  where  Respondent  aided  and 
abetted  a  motor  carrier  by  requiring  the 
preparation  of  false  records  of  duty 
status  in  connection  with  duty  activities 
in  violation  of  49  CFR  390.13/395.8(e). 

This  decision  is  based  upon  the  entire 
record  of  this  proceeding,  including:  the 
parties'  agreed  statement  of  facts 
submitted  prior  to  the  hearing;  the 
parties'  joint  statement  of  issues  not  in 
dispute  submitted  prior  to  the  hearing; 
the  evidentiary  record  compiled  at  the 
hearing;  and  the  parties'  proposed 
findings  of  fact  and  conclusions  of  law.  I 
have  also  taken  into  account  my 
observation  of  the  witnesses  who 
appeared  before  me  and  their  demeanor. 
Proposed  findings  not  herein  adopted, 
either  in  the  form  submitted  or  in 
substance,  are  rejected  either  as  not 
supported  by  the  evidence  or  as 
involving  immaterial  matters. 

My  findings  of  fact  include  references 
to  supporting  evidentiary  items  in  the 
record.  Such  references  are  intended  to 
serve  as  guides  to  the  testimony  and 
exhibits  supporting  the  findings  of  fact. 
They  do  not  necessarily  represent 
complete  summaries  of  the  evidence 
supporting  each  finding." 


I.  Regulatory  Requirements 

49  CFR  390.13  of  the  Federal  Motor 
Carrier  Safety  Regulations  (the 
"Regulations")  provides  that: 

No  person  shall  aid.  abet,  encourage,  or 
require  a  motor  carrier  or  its  employees  to 
violate  the  rules  of  the  Federal  Highway 
Administration  provided  in  Chapter  III  of 
Title  49  of  the  Code  of  Federal  Regulations 
("Chapter  HI"). 

49  CFR  395.8  of  the  Regulations  deals 
with  a  driver's  record  of  duty  status. 
Section  395.8(e)  of  the  Regulations 
provides  that: 

Failure  to  complete  the  record  of  duty 
activities  of  this  section  or  section  395.15,* 
failure  to  preserve  a  record  of  such  duty 
activities,  or  making  of  false  reports  in 
connection  with  such  duty  activities  shall 
make  the  driver  and /or  the  carrier  liable  to 
prosecution. 

II.  Findings  of  Fact 

A.  The  Violations  Charged 

1.  Respondent  Mike  Zachary  is 
president  of  Lone  Star  Van  Lines.  Inc. 
("Lone  Star"),  a  Texas  corporation 
incorporated  in  1981  and  having  its 
principal  place  of  business  at  4011  East 
Loop  820  South.  Fort  Worth.  Texas, 
76119.  (Tr.  12, 13;  ASF.  1.  2.  3,  6;  CPF  2,  3. 
4).» 

2.  Lone  Star  operated  as  an  agent  for 
Security  Van  Lines.  Inc.,  an  interstate 
carrier  of  household  goods  with  its 
principal  place  of  business  at  100  West 
Airline  Highway.  Kenner.  Louisiana. 
70063  ("Security")  during  the  month  of 
December.  1989.''  (CX-22:  ASF  5;  SOI  1; 
CPF  4). 

3.  Under  an  agency  relationship  in  the 
household  goods  industry,  a  primary 
carrier  obtains  Interstate  Commerce 
Commission  operating  rights  and  then 
employs  one  or  more  secondary  carriers 
who  perform  transportation  utilizing  the 


penalty  for  the  first  part.  Atthou^  both  parts 
concern  allegatioiM  of  faUe  logs  on  the  same  day. 
the  facts  underlying  the  charges  are  discrete  and 
involve  separate  occurrences. 


'  The  following  abbreviations  arc  used  in  this 
decision:  Tr. — Page  of  hearing  transcript,  usually 
preceded  by  name  of  witness.  ASF — Parties'  agreed 


statement  of  facts.  SOI— Parties'  statement  of  issues 
not  in  dispute.  CX — Complainant's  exhibit.  CPF— 
Complainant's  proposed  finding  of  fact.  RPF — 
Respondent's  proposed  finding  of  fact.  CCL — 
Complamant's  conclusion  of  law.  RCl. — 
Respondent's  conclusion  of  law. 

'  49  CFR  395.15  deals  with  automatic  on-board 
recording  devices  and  provides  that  a  motor  carrier 
may  require  a  driver  to  use  an  automatic  on-bo«rd 
recording  device  to  record  ftie  driver's  hours  of 
service  in  lieu  of  complying  with  the  re<juirement8 
of  49  CFR  395.& 

'  The  Office  of  Motor  Carrier  Safety.  Federal 
Highway  Admmistration,  Department  of 
Transportation,  pursuant  to  49  U.S.C.  3102.  has 
jurisdiction  over  Respondent's  interstate  trucking 
operations  (ASF  10:  CCL  4):  Pursuant  to  49  CFR 
390.3.  Respondent  is  subject  to  the  Regulations. 
(ASF  12;  CCL  6). 

«  The  Office  of  Motor  Carrier  Safety.  Federal 
Highway  Administration.  Department  of 
Transportation,  has  (irrisdiction  over  the  interstate 
trucking  operations  of  Security.  (ASF  11:  CCL  5). 
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primary  carrier's  operating  authority. 
(Friesen.  Tr.  24;  CPF  26). 

4.  Pursuant  to  a  complaint  that  the 
Office  of  Motor  Carrier  Safety,  Federal 
Highway  Administration,  in  Baton 
Rouge,  Louisiana  received  against 
Security  and  Lone  Star.  George  T. 
Walker,  a  safety  investigator,  conducted 
a  compliance  review  of  Security  in 
April,  1990.  (Walker,  Tr.  65;  CX-1.). 

5.  A  compliance  review  is  a  procedure 
whereby  the  Office  of  Motor  Carrier 
Safety  examines  a  motor  carrier's 
records  to  determine  the  motor  carrier's 
level  of  compliance  with  the 
Regulations.  (Friesen,  Tr.  22;  CPF  24.) 

6.  The  compliance  review  of  Security 
indicated  that  there  were  eighteen 
instances  where  Security  accepted  false 
records  of  duty  status  in  violation  49 
CFR  395.8(a)/395.8(e).  (CX-2). 

7.  During  his  investigation  of  Security, 
Mr.  Walker  did  not  receive  any 
documentation  or  statements  indicating 
that  Respondent  had  told  Security  to 
accept  false  documents.  (Walker,  Tr.  90, 
91.). 

8.  A  Notice  of  Claim  was  issued  to 
Security  on  June  22, 1990,  alleging  these 
eighteen  violations  and  stating  that  the 
Federal  Highway  Administration  had 
set  the  civil  forfeiture  penalty  as  $300  for 
each  violation  of  49  CFR  395.(8)(a)/ 
395.8(e),  for  a  total  amount  of  $5,400. 
(CX-2). 

9.  The  claim  against  Security  was 
settled  during  July,  1990.  (CX-3). 

10.  The  Louisiana  Division  Office  of 
Motor  Carrier  Safety  had  requested 
assistance  from  the  Dallas,  Texas  Office 
of  Motor  Carrier  Safety  in  obtaining 
information  regarding  the  case  against 
Respondent  At  its  request,  Laura  Jane 
Wilfong,  a  safety  investigator  in  the 
Dallas,  Texas  Office  of  Motor  Carrier 
Safety^  went  to  the  office  of  Lone  Star 
and  looked  at  the  documents  which 
were  available,  which  included  some 
drivers'  records  of  duty  status  and  time 
cards.  (Wilfong,  Tr.  92). 

11.  Security  would  not  pay  Lone  Star 
for  transportation  services  until  Security 
had  received  from  Lone  Star  all 
paperwork,  including  drivers'  records  of 
duty  status.  (Walker.  Tr.  69,  90;  CX-22; 
CX-23;  CPF  16). 

12.  During  Ms.  Wilfong's  investigation 
of  Lone  Star,  Respondent  told  her  that 
Lone  Star  had  had  trouble  obtaining  logs 
from  its  drivers  so  Respondent  directed 
his  wife,  Sharion  Zachary,  to  reconstruct 
trips  on  log  sheets  to  turn  into  Security. 
(CX-22). 

13.  Gary  Mitchell  was  employed  by 
Lone  Star  as  an  interstate  driver  during 
the  month  of  December,  1989.  (SOI  3; 
CPF  7). 

14.  Gary  Mitchell  failed  to  submit  to 
Lone  Star  records  of  duty  status  for 


interstate  trips  driven  by  him  for  Lone 
Star  during  the  period  of  12/4/89 
through  12/12/89.  (SOI  4;  CPF  8). 

15.  Ms.  Zachary  prepared  records  of 
duty  status  for  Gary  Mitchell  for 
interstate  trips  driven  by  him  for  Lone 
Star  during  the  period  of  12/4/89 
through  12/12/89.  (CX-22;  SOI  5:  CPF  9). 

16.  The  12/4/89  through  12/12/89 
records  of  duty  status  prepared  by  Ms. 
Zachary  for  interstate  trips  driven  by 
Gary  Mitchell  for  Lone  Star  were 
submitted  to  Security  as  true  and  correct 
records  of  duty  status  for  Gary  Mitchell 
for  that  time  period.  (SOI  6;  CPF  10). 

17.  A  Notice  of  Claim  was  issued  to 
Respondent  on  July  13, 1990,  alleging 
that  as  a  result  of  the  safety 
investigation  of  Lone  Star,  nine 
violations  of  the  Regulations  were 
documented.  The  claim  provided  that 
these  violations  constituted  instances  in 
which  Respondent  aided  and  abetted  a 
motor  carrier  by  requiring  the 
preparation  of  false  records  of  duty 
status  in  connection  with  duty  activities. 
The  Notice  of  Claim  also  stated  that  the 
Federal  Highway  Administration  had 
set  the  civil  forfeiture  penalty  as  $350  for 
each  violation  of  40  CFR  390.13/395.8(e). 
for  a  total  amount  of  $3150. 

B.  Other  Indications  of  False  Records 

18.  Mr.  Lester  D.  Friesen,  Regional 
Director,  Office  of  Motor  Carrier  Safety, 
Region  6,  U.S.  Department  of 
Transportation,  testified  that  a 
comparison  of  the  daily  logs  for  Lone 
Star  drivers  Gary  Mitchell  (CX  27)  and 
Danny  Wexler  (CX  28)  for  the  time 
period  of  12/4/89  through  12/12/89 
indicated  that  both  drivers  claimed  to 
have  been  driving  the  same  truck  (*^804) 
at  the  same  time.  (Friesen,  Tr.  28,  CX-27; 
CX-28;  CPF  30). 

19.  Mr.  Friesen  stated  that  CX-27  and 
CX-28  were  false  because  it  was 
unreasonable  to  assume  that  two  adults 
could  drive  the  same  tractor-trailer  at 
the  same  time.  (Friesen,  Tr.  57,  58;  CPF 
30). 

20.  Mr.  George  T.  Walker,  the  safety 
investigator  in  the  Office  of  Motor 
Carrier  Safety,  Baton  Rouge,  Louisiana, 
who  conducted  the  compliance  review 
of  Security  in  April,  1990,  testified  that 
he  reviewed  certain  documents  (which 
are  now  contained  within  CX-10) 
relating  to  a  shipment  of  household 
goods  originating  in  Hanover.  New 
Jersey  on  11/30/89  and  having  a  final 
destination  of  Pensacola,  Florida  on  12/ 
12/89,  which  indicated  that  the  records 
of  duty  status  of  the  drivers  were  false. 
(Walker.  Tr.  67. 68, 69;  CX-10). 

21.  The  dispatch  record  in  CX-10 
relating  to  the  trip  described  in  Finding 
of  Fact  Number  20  indicates  that  Gary 


Mitchell  was  the  driver.  (Walker,  Tr.  69. 
82;  CX-10). 

22.  The  household  goods  descriptive 
inventory  sheet  dated  12/4/89  in  CX-10 
relating  to  the  trip  described  in  Finding 
of  Fact  Number  20  above  indicates  that 
Danny  Wexler  picked  up  the  load  on  12/ 
4/89  from  Woodbridge  Moving  & 
Storage  located  in  Avenel,  New  Jersey. 
(Walker.  Tr.  67,  69,  82,  83;  CX-10). 

23.  The  records  of  duty  status  dated 
12/4/89  through  12/12/89,  which  were 
submitted  by  Lone  Star  to  Security  to 
represent  the  trip  described  in  Finding  of 
Fact  Number  20  indicate  that  the  trip 
was  made  by  Gary  Mitchell  and  that  he 
had  no  co-driver  with  him.  (Walker,  Tr. 
68;  CX-10). 

24.  Mr.  Walker  does  not  recall  seeing 
any  logs  or  records  of  duty  status  for  the 
trip  described  in  Finding  of  Fact  Number 
20  on  file  at  Security  for  Danny  Wexler. 
(Walker,  Tr.  70). 

C.  Other  Factors  Considered 

25.  One  of  the  purposes  of  the  ' 
Regulations  is  to  promote  the  safe 
operations  of  commercial  vehicles 
engaging  in  interstate  commerce  on 
public  highways.  (Friesen.  Tr.  18;  CPF 
22). 

26.  The  Regulations  require  that  a 
driver  maintain  a  record  of  duty  status 
or  log  of  his  hours  of  work  so  as  to 
prevent  driver  fatigue  and  so  as  to 
promote  driver  alertness.  (Friesen,  Tr. 
19;  CPF  23;  RPF 1). 

27.  The  purpose  of  requiring  that  the 
log  be  in  the  driver's  own  handwriting 
and  signed  by  the  driver  ia^io  facilitate 
the  Office  of  Motor  Carrier  Safety  in 
monitoring  a  driver's  compliance  with 
the  hours  of  service  regulations,  which 
are  directed  at  promoting  safety,  and  to 
prevent  an  individual  from  making  false 
allegations  about  a  driver's  presence  at 
any  particular  location.  (Friesen,  Tr.  60; 
CPF  10;  RPF  1). 

28.  The  Regulations  are  totally  silent 
as  to  what  to  do  when  a  driver  refuses 
to  sign  his  logs.  (Friesen,  Tr.  52;  RPF  6). 

29.  Mr.  Friesen  testified  that  if  a  driver 
refuses  to  sign  his  logs,  the  Office  of 
Motor  Carrier  Safety  would  expect  the 
agency  and/or  the  motor  carrier  to  make 
a  reasonable  effort  to  obtain  the  logs, 
and  if  such  logs  were  impossible  to 
obtain,  the  Office  of  Motor  Carrier 
Safety  would  expect  the  agent  and/or 
motor  carrier  to  document  that  they 
tried  to  obtain  such  logs.  (Friesen,  Tr. 
54). 

30.  Mr.  Friesen  testified  that  he  did 
not  know  whether  Respondent  tried  to 
get  drivers'  signatures  on  their  logs. 
(Friesen.  Tr.  86;  RPF  9). 
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IIL  Opinion 

A.  Liability 

The  Notice  of  Claim  issued  to 
Respondent  on  July  13, 1990,  by  the  U.S. 
Department  ofTransportation,  Federal 
Highway  Administration,  Forth  Worth, 
Texas  (the  "Government")  charges 
Respondent  with  nine  violations  of  49 
CFR  390.13/395.8(e).The  basis  of  the 
Government's  charge  against 
Respondent  is  that  Respondent  aided 
and  abetted  Security  to  violate  the  rules 
of  Chapter  III  by  submitting  false 
records  of  duty  status  to  Security,  while 
Security  accepted  those  documents  as 
true  and  correct  copies  of  duty  status  for 
particular  drivers.  The  rules  of  Chapter 
III  include  a  requirement  that  a  driver 
record  his  duty  status  for  each  24-hour 
record. 

In  examining  the  Government's 
allegation  of  Lone  Star's  submission  of 
false  records  to  Security,  it  is  essential 
to  note  that  the  Regulations  provide  that 
all  entries  relating  to  a  driver's  duty 
status  must  be  legible  and  in  the  driver's 
own  handwriting.*  The  Regulations 
further  provide  that  a  driver  shall  certify 
to  the  correctness  of  all  entries  by 
signing  the  form  containing  the  driver's 
duty  status  record  with  his/her  legal 
name  or  name  of  record  and  that  the 
driver's  signature  certifies  that  all 
entries  made  by  the  driver  are  true  and 
correct.*  Here,  Respondent  readily 
admitted  that  he  directed  his  wife, 
Sharion  2^chary,  to  reconstruct  trips  on 
log  sheets  to  turn  into  Seciuity,  and 
more  specifically,  that  Ms.  Zachary 
prepared  and  signed  Gary  Mitchell's 
name  to  records  of  duty  status  for  Gary 
Mitchell  for  interstate  trips  driven  by 
him  during  the  period  of  12/4/89  through 
12/12/89.  (Findings  12. 15. 16). 

Although  the  logs  which  Ms.  Zachary 
prepared  may  have  been  completed 
from  all  available  documentation  which 
would  have  been  used  by  the  driver,  the 
mere  fact  that  Ms.  Zachary  prepared 
and  signed  log  sheets  for  Gary  Mitchell 
establishes  that  such  logs,  which  were 
turned  into  Security,  were  falsified.  By 
Gary  Mitchell's  not  preparing  and 
signing  his  own  logs,  there  has  been  no 
certification  that  the  entries  contained  in 
his  logs  were  true  and  correct. 

Respondent's  contention  that  he  was 
unable  to  acquire  records  of  duty  status 
from  Gary  Mitchell  and  the  fact  that 
Security  would  not  pay  Lone  Star  for 
transportation  services  until  Security 
had  received  from  Lone  Star  all 
paperwork,  including  driver's  records  of 
duty  status  (Findings  11, 12. 14),  alone 
do  not  justify  Respondent's  action  in 


creating  and  signing  records  of  duty 
status  for  its  drivers,  and  thereby, 
circumventing  the  requirements  of  the 
Rules.  See  Finding  29. 

It  is  important  to  note  that  one  of  the 
purpose  of  the  Regulations  is  to  promote 
the  safe  operations  of  commercial 
vehicles  engaging  in  interstate 
commerce  on  public  highways.  (Finding 
25).  In  an  effort  to  prevent  driver  fatigue 
and  promote  driver  alertness,  the 
Regulations  require  drivers  subject  to 
the  Regulations  to  maintain  records  of 
duty  status.  (Finding  26).  The  purpose  of 
the  record  of  duty  status  is  to  allow 
FHWA  field  staff  and  state  and  local 
enforcement  agencies  to  monitor  an 
individual's  compliance  with  the  hours 
of  service  regulations.'  Respondent's  act 
of  directing  his  wife  to  complete  and 
sign  records  of  duty  status  for  Gary 
Mitchell  created  a  situation  whereby  the 
Office  of  Motor  Carrier  Safety  was 
prevented  from  monitoring  Gary 
Mitchell's  compliance  with  the  hours  of 
service  regulations.  The  ultimate  effect 
of  such  situation  is  that  the  Office  of 
Motor  Carrier  Safety  has  been  hindered 
in  its  goal  of  promoting  safety  on  public 
highways. 

Insofar  as  inconsistencies  exist 
between  the  daily  logs  of  Lone  Star 
drivers  Gary  Mitchell  and  Danny 
Wexler  for  the  time  period  between  12/ 
4/89  through  12/12/89,  it  is  reasonable 
to  assume  that  two  adult  males  could 
not  operate  a  tractor-trailer 
simultaneously,  and  insofar  as 
inconsistencies  exist  in  documents 
contained  in  CX-10  with  regard  to 
whether  Gary  Mitchell  had  a  co-driver 
with  him  during  the  time  period  of  12/4/ 
89  through  12/12/89. 1  find  that  there  is 
further  evidence  in  the  record  to 
indicate  that  Respondent  submitted 
false  records  of  duty  status  for  Gary 
Mitchell  to  Security.  (Findings  18, 19.  20. 
21.  22.  23.  24). 

Here.  1  find  that  Respondent 
committed  a  violation  of  49  C.F.R. 
395.8(e)  by  making  false  reports  in 
connection  with  the  duty  activities  of 
Gary  Mitchell.  By  preparing  and 
submitting  to  Security  false  records  of 
duty  status  for  Gary  Mitchell, 
Respondent  created  a  situation  whereby 
the  Office  of  Motor  Carrier  Safety  was 
prevented  from  monitoring  Gary 
Mitchell's  compliance  with  the  hours  of 
service  regulations  and  a  situation 
whereby  the  Office  of  Motor  Carrier 
Safety  was  hindered  in  its  goal  of 
promoting  safety  on  pubHc  highways. 

While  I  have  found  that  there  is 
sufficient  evidence  in  the  record  to 
indicate  that  Respondent  submitted 


false  records  of  duty  status  to  Security.  I 
now  will  consider  whether  by 
submitting  false  records  of  duty  status  to 
Security.  Respondent  aided,  abetted, 
encouraged  or  required  Security  to 
violate  the  rules  of  Chapter  III.* 

I  find  that  there  is  no  evidence  to 
indicate  that  Respondent  "aided  and 
abetted."  encouraged,  or  required 
Security  to  violate  the  rules  of  Chapter 
III.  In  contrast,  there  is  unrefuted 
evidence  which  indicates  that 
Respondent  totally  cooperated  with  the 
Office  of  Motor  Carrier  Safety  and  in  no 
way  attempted  to  mislead  it 
Respondent  readily  admitted  that  he 
directed  his  wife  to  prepare  records  of 
duty  status  for  Gary  Mitchell  to  turn  into 
Security  in  order  to  get  paid.  (Findings 
12. 14. 15. 16).  Mr.  Walker,  the  sajety 
investigator  who  conducted  the 
compliance  review  of  Security,  testified 
that  during  his  investigation  of  Security, 
he  did  not  receive  any  documents  or 
statements  indicting  that  Respondent 
had  told  Security  to  accept  false 
documents.  (Finding  7).  Furthermore, 
there  is  no  evidence  to  indicate  that 
Security  knowingly  violated  49  CFR 
395.8(e);  therefore,  it  cannot  be  said  that 
Respondent  was  an  "aider  and  abettor" 
since  Respondent  and  Security  did  not 
have  a  common  design  or  purpose  of 
violating  49  CFR  395.8(e). 

B.  Penalty 

In  connection  with  the  nine  instances 
with  which  Respondent  was  charged 
concerning  the  falsification  of  logs  in 
violation  of  49  CFR.  395.8(e),  I  find  that 
there  are  mitigating  circumstances 
which  must  be  taken  into  account.  First, 
the  Regulations  are  totally  silent  as  to 
what  to  do  if  a  driver,  for  whatever 
reason,  refuses  to  sign  a  log.  (Finding 
28).  Here.  Lone  Star  found  itself  in  a 
situation  where  it  had  trouble  obtaining 
logs  from  its  drivers  and  in  a  situation 
where  it  could  not  get  paid  for 
transportation  services  which  it  had 
rendered  until  Security  had  received 
from  Lone  Star  all  paperwork  including 
drivers'  records  of  duty  status.  (Findings 
11, 12).  Second,  Mr.  Friesen.  Regional 
Director  of  the  Office  of  Motor  Carrier 
Safety  for  Region  6.  acknowledged  that 
the  Regulations  are  silent  as  to  what  to 
do  when  a  driver  refuses  to  sign  his  logs 


•  49  CFR  395.8(0(2)- 

•  49  CFR  395.8(f)(7). 


'  52  FR  41.718  (1967). 


■  Black's  L.aw  Dictionary  defines  "aid  and  abet" 
as  to  help,  assist,  or  facilitate  the  commission  of  a 
crime,  promote  the  accomplishment  thereof,  help  in 
advancing  or  bringing  it  about,  encourage,  counsel, 
or  incite  as  to  its  commission.  Furthemore.  Black's 
defmes  an  "aider  and  abettor"  as  one  who  assists  in 
the  accomplishment  of  a  common  design  or  purpose. 
Black's  states  that  an  "aider  and  abettor"  must  t>e 
aware  of  and  consent  to  such  design  or  purpose. 
Black's  Law  Dictionary  91  (4th  ed.  1968). 
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and  testified  that  if  a  driver  refuses  to 
sign  his  logs,  the  Office  of  Motor  Carrier 
Safety  would  expect  the  agent  and/or 
the  motor  carrier  to  make  a  reasonable 
effort  to  obtain  the  logs  and  if  such  logs 
were  impossible  to  obtain,  the  Office  of 
Motor  Carrier  Safety  would  expect  the 
agent  and/or  motor  carrier  to  document 
that  they  tried  to  obtain  such  logs. 
(Finding  29).  However,  this  requirement 
is  neither  contained  in  the  Regiilations 
nor  is  there  record  evidence  that  carriers 
have  been  advised  of  this  procedure.  It 
is  arguable  that  Respondent  should  have 
documented  that  it  tried  to  obtain 
records  of  duty  status  from  Gary 
Mitchell  but  was  unable  to  do  so  before 
turning  into  Security  the  records  of  duty 
status  prepared  by  Sharion  Zachary.  Mr. 
Friesen,  however,  testified  that  he  did 
not  know  whether  Respondent  had  tried 
to  get  drivers'  signatures  on  logs  before 
turning  them  into  Security.  [Finding  30). 

In  the  absence  of  any  evidence 
indicating  that  Respondent  violated  49 
CFR  390.13  by  aiding,  abetting, 
encouraging  or  requiring  Security  or  its 
employees  to  violate  the  rules  of  chapter 
III,  I  find  that  Respondent's  violation  of    . 
49  CFR  395.8(e)  is  a  technical  violation 
which  should  not  subject  Respondent  to 
the  full  amount  of  the  $3150  penalty 
sought  by  the  Government,  which  is 
calculated  on  the  basis  of  $350  for  each 
violation  of  49  CFR  390.13/395.8(e). 
Furthermore,  because  the  Regulations 
are  silent  as  to  what  to  do  when  a  driver 
refuses  to  sign  his  logs  and  because  Mr. 
Friesen  testified  that  he  did  not  know 
whether  Respondent  had  tried  to  get 
drivers'  signatures  before  turning  in 
their  logs  to  Security,  I  will  not  assess  a 
penalty  of  $3,150. 

Because  of  the  mitigating 
circumstances,  I  find  that  a  penalty  of 
-  $100  per  violation  is  appropriate  here, 
and  therefore  a  total  penalty  of  $900  is 
assessed  against  Respondent. 
Robert  L  Barton,  Jr.. 
Administrative  Law  Judge. 

Federal  Highway  Administratioo 

[Docket  No.  R5-89-110-DJ 

In  the  matter  of  Allen  Evilsizer 
Final  Order  Background 

On  April  5. 1991, 1  issued  an  Order  in 
this  case  denying  the  Regional  Director's 
Motion  to  Exclude  certain  documentary 
evidence,  holding  in  abeyance  the 
Regional  Director's  Motion  Opposing 
Oral  Hearing  and  For  Final  Agency 
Order,  and  directing  the  parties  to 
further  brief  this  matter  to  address 
certain  questions.  The  parties  have 
replied  to  my  April  5  Order.  For  the 
reasons  set  forth  below,  I  am  today 
granting  the  Regional  Director's  Motion 
for  a  Final  Order  and  I  am  affirming  the 


Regional  Director's  conclusion  that, 
based  on  the  evidence  as  a  whole,  Mr. 
Evilsizer  is  not  medically  qualified  to 
operate  a  commercial  motor  vehicle  in 
interstate  commerce  because  he  does 
not  meet  the  minimum  vision  standard 
of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  49  CFR 
391.41(b)(10). 

Discussion 

The  background  of  this  proceeding  is 
set  forth  in  my  Order  of  April  5, 1991.  In 
his  letter  of  April  12, 1991,  to  me, 
counsel  for  Evilsizer  states  that 

*  *  *  my  client's  position  at  the  time  of 
filing  the  petition  was  a  simple  one.  That  is, 
notwithstanding  the  eyesight  requirements, 
he  is  qualified  to  drive  his  vehicle  in 
Interstate  Commerce,  as  evidenced  by  the 
Affidavits  submitted  in  conjunction  with  his 
Petition,  and  further,  that  a  re-examination  of 
the  eyesight  requirements  and/or  waiver 
thereof  in  this  case  is  in  order. 

(Emphasis  in  the  original.)  Counsel  for 
Evilsizer  repeats  his  view  of  this  matter 
in  his  May  3, 1991,  response  to  the 
Regional  Director's  motion  of  May  2, 
1991,  when  he  states  that. 

Clearly,  there  ia.a  need  for  oral  testimony, 
not  only  with  respect  to  Mr.  Evilsizer's  visual 
acuity  at  this  time,  but  also  from  those  other 
individuals  who  are  prepared  to  testify  as  to 
the  relationship  between  that  visual  acuity, 
including  any  limitations,  and  Mr.  Evilsizer's 
abihty  to  safely  operate  a  motor  vehicle  in 
interstate  commerce  *  *  *  Mr.  Evilsizer 
simply  wants  the  opportunity  to  demonstrate 
his  ability  to  safely  drive  a  motor  vehicle  in 
interstate  commerce,  through  whatever 
means  is  available  to  him,  including  pursuing 
a  waiver,  if  that  is  necessary. 

Contrary  to  counsel's  suggestion  that  I 
may  have  indicated  that  a  waiver  of  the 
eyesight  requirements  may  be  in  order, 
that  is  not  the  issue  now  before  me.  This 
matter  is  a  driver  qualification 
proceeding  under  49  CFR  part  388 
initiated  by  the  Regional  Director's  letter 
to  Evilsizer  advising  him  that  he  was  not 
medically  qualified  to  drive.  This  is  not 
a  proceeding  in  which  I  am  considering 
a  request  for  a  waiver,  nor  am  I  now 
considering  a  petition  for  rulemaking  to 
change  the  vision  standard.  See  49  CFR 
part  389,  Rulemaking  Procedures — 
Federal  Motor  Carrier  Safety 
Regulations.  In  my  April  5  Order  I 
referred  the  parties  to  other  proceedings 
in  which  a  request  for  a  waiver  of  the 
FMCSRs  vision  requirement  was.denied 
and  a  petition  for  rulemaking  to  review 
the  standard  was  granted.  See  In  the 
Matter  of  Charles  A.  Smart,  FHWA  No. 
R-90-13  (petition  for  waiver),  and  In  the 
Matter  of  Walter  C  Boyles.  FHWA  No. 
R-aO-16  (petition  for  rulemaking).  The 
agency's  review  of  this  vision  standard 


continues,  and  is  not  presentiy  before 
me  as  an  issue  in  this  proceeding. 

As  was  stated  in  my  Order  of  April  5. 
the  issue  before  me  in  this  proceeding  is 
whether  Evilsizer  meets  the  minimum 
vision  requirements  of  the  FMCSRs.  I 
indicated  in  that  Order  that  I  was  not 
satisfied  that  the  record  before  me  was 
complete,  primarily  because  I  believed 
some  exhibits  might  have  been  missing 
from  the  record.  "The  parties,  through 
their  supplemental  briefing,  have 
assured  me  that  the  record  was 
complete,  because  the  parties  in  fact 
had  been  referring  to  the  same  exhibits. 

The  documentary  evidence  in  this 
case  includes  several  affidavits  and 
copies  of  other  documents  relative  to 
medical  evaluations  of  Evilsizer,  all  but 
one  of  which  indicates  that  Evilsizer's 
right  eye  has  an  irreversible  "congenital 
abnormality"  which  precludes 
Evilsizer's  meeting  the  visual  acuity 
requirement  of  49  CFR  391.41(b)(10). 
This  documentary  evidence  includes 
Physical  Examination  of  Drivers  Report 
Form,  Dr.  Thomas  P.  Forrestal,  Oct.  20, 
1987;  and  Affidavits  of  Marilyn  J. 
Huheey,  M.D.,  a  licensed  and  Board- 
certified  ophthalmologist,  Sept.  25. 1989. 
Thomas  P.  Forrestal,  M.D.,  a  medical 
doctor,  Sept.  26, 1989,  and  ].  S.  Covert,  a 
licensed  optometrist,  Sept.  26, 1989.  This 
evidence  indicates  that  Evilsizer's  right 
eye  has  been  tested  at  20/70  Snellen, 
rather  than  20/40  as  required  by  the 
regulations. 

The  contrary  evidence  is  a  Physical 
Examination  of  Drivers  Report  Form  by 
Thomas  P.  Forrestal,  M.D.,  dated  Feb. 
12, 1990.  This  evidence  was  brought  to 
my  attention  by  the  Regional  Director, 
who  also  sought  to  exclude  it  from  the 
proceeding  on  several  grounds.  I  agree 
with  counsel  for  the  Regional  Director 
that  he  was  obliged  to  bring  it  to  try 
attention.  In  my  April  5  Order  I  declined 
to  exclude  the  evidence  from  this 
proceeding,  but  I  indicated  that  the 
Regional  Director's  arguments  went  to 
the  weight  which  should  be  afforded  this 
evidence.  I  also  indicated  that  I  beUeved 
that  Evilsizer  should  have  the 
opportunity  to  present  argimient 
regarding  this  evidence.  In  fact  Evilsizer 
could  and  should  have  addressed  this 
evidence  in  response  to  the  Regional 
Director's  motion  to  exclude  it 
However,  he  has  now  had  an  additional 
opportunity  to  address  this  point  in 
response  to  my  April  5  Order. 
Nonetheless.  I  find  that  counsel  for 
Evilsizer  has  simply  reiterated  his  call 
for  a  hearing. 

My  review  of  the  evidence  in  this  case 
leads  me  to  conclude  that  the 
overwhelming  weight  of  the  evidence 
supports  the  conclusion  that  Evilsizer 
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does  not  meet  the  minimum  vision 
requirements  of  49  CFR  391.41(b){10).  Dr. 
Forrestal's  February  1990  report  is 
outweighed  by  his  earlier  Tinding 
regarding  Evilsizer's  vision  as  evidenced 
by  both  Dr.  Forrestal's  Physical 
Examination  of  Drivers  Report  Form 
dated  Oct.  20, 1987,  and  his  Affidavit  of 
Sept.  26, 1989,  as  well  as  by  the  medical 
opinions  of  Doctors  Huheey  and  Covert, 
as  evidenced  by  their  affidavits. 
Moreover,  Dr.  Forrestal's  letter  of  April 
15, 1991  (Regional  Director's  May  2. 
1991.  Motion.  Exhibit  J),  fails  to 
adequately  explain  the  discrepancies  in 
his  two  Physical  Examination  of  Drivers 
Report  Forms. 

In  view  of  the  weight  of  the  evidence 
supporting  the  conclusion  that  Evilsizer 
is  not  medically  qualified,  and  the 
repeated  opportunities  afforded 
Evilsizer  to  produce  contrary  evidence.  I 
do  not  believe  that  a  hearing  is 
warranted.  In  my  view,  Evilsizer  has 
failed  to  produce  a  scintilla  of  evidence 
to  suggest  that  he  is  medically  qualified. 
The  only  documentary  evidence 
suggesting  that  he  might  be  qualified 
was  discovered  by  the  Regional 
Director.  Only  the  Regional  Director 
secured  a  statement  from  Dr.  Forrestal 
to  explain  the  discrepancies  in  his 
evidence,  and  this  explanation  has 
proven  to  be  inadequate. 

Because  of  the  history  of  this  matter, 
as  discussed  in  my  April  5  Order 
wherein  I  expresseu  my  concerns  over 
Evilsizer's  lack  of  recent  participation  in 
this  proceeding.  I  do  not  believe  that  I 
should  refer  this  matter  to  a  hearing 
which  will  consume  more  time  and 
further  agency  resources.  The  fact  is,  1 
do  not  believe  that  Evilsizer  will 
produce  any  additional  evidence  at 
hearing  that  he  meets  the  requirements 
of  the  regulations.  In  short.  Evilsizer  has 
failed  to  convince  me  that  there  is  a 
material  factual  issue  in  dispute  in  this 
matter. 

Insofar  as  he  has  requested  a  hearing 
to  argue  that  he  is  able  to  safely  operate 
a  commercial  motor  vehicle 
notwithstanding  his  failure  to  meet  the 
requirements  of  the  regulations,  that 
issue  is  not  before  me,  and  is  not  one 
that  I  would  send  to  hearing.  As  I  have 
stated,  whether  a  waiver  policy  should 
be  adopted,  or  some  other  modification 
should  be  made  to  the  rule,  should  be 
the  subject  of  rulemaking,  which  this 
agency  has  indicated  it  will  undertake. 
Evilsizer  is  free  to  participate  in  that 
rulemaking  and  he  may  argue,  in  that 
proceeding,  his  view  of  whether  there 
should  be  regulatory  changes. 

For  the  reasons  stated  above,  and 
because  I  find  that  the  overwhelming 
weight  of  the  evidence  before  me 
indicates  that  Evilsizer  has  a 


"congenital  abnormality"  of  the  right 
eye  which  limits  the  visual  aciiity  of  that 
eye,  a  condition  which  is 
"uncorrectable"  to  better  than  20/70 
Snellen,  I  find  that  Evilsizer  is  not 
medically  qualified  to  operate  a 
commercial  motor  vehicle  in  interstate 
conunerce. 

Conclusion 

On  the  record  before  me,  I  find  that 
there  is  no  material  factual  issue  in 
dispute,  and  I  therefore  deny  Evilsizer's 
request  for  a  hearing.  I  also  find  that 
Evilsizer  does  not  meet  the  minimum 
vision  requirements  of  the  FMCSRs,  and 
is  therefore  not  physically  qualified  to 
drive  a  commercial  motor  vehicle  in 
interstate  commerce.  Thus,  I  affirm  the 
Regional  Director's  determination  that 
Evilsizer  is  not  physically  qualified  to 
drive  a  commercial  motor  vehicle  in 
interstate  commerce. 

Dated:  July  18. 1991. 
Richard  P.  L.andis. 
Associate  Administrator  for  Motor  Carriers. 

Office  of  Hearing 

(FHWA  Docket  No.  R5-9a-04  Motor  Carrier 
Safety) 

Delta  Transportation.  Ltd. 
Order  to  Dismiss 

Served  July  12, 1991. 

This  proceeding  was  initiated  by  a 
Notice  of  Claim  letter  dated  January  28. 
1991,  from  the  Regional  Director  of 
Region  5  of  the  Office  of  Motor  Carrier 
Safety  to  Delta  Transportation,  Ltd. 
(Respondent),  seeking  a  penalty  in  the 
amount  of  $23,250.*  The  Associate 
Administrator  for  Motor  Carriers 
appointed  an  Administrative  Law  Judge 
by  order  dated  March  19, 1991  (to  be 
designated  by  the  Chief  Administrative 
Law  Judge)  to  consider  this  matter. 

The  imdersigned  Judge  was  appointed 
by  notice  dated  April  1, 1991.  After 
various  prehearing  procedures,  by 
motion  dated  July  8, 1991.  the  Regional 
Director,  with  the  concurrence  of 
Respondent,  requested  that  this 
proceeding  be  dismissed,  based  upon 
the  settlement  of  the  parties,  which 
provides  for  payment  by  Respondent  of 
$19,000  to  the  FHWA.  We  conclude  that 
the  motion  should  be  granted  and  the 
proceeding  dismissed  on  the  basis  of  the 
settlement.'' 


Accordingly,  settlement  having  been 
reached  between  the  parties  and  that 
settlement  appearing  to  be  in  the 
interest  of  the  parties  and  the  U.S. 
Department  of  Transportation. 

//  is  ordered.  That  the  above-styled 
mdtter  is  hereby  dismissed. 

Dated:  July  11, 1991. 
Ronnie  A.  Yoder. 
Administrative  Law  Judge. 

Federal  Highway  Administration 
(Docket  No.  91-NC-0(»-SH] 
In  the  matter  of  Kerr  Drug  Stores.  Inc. 

Fmal  Order  Background 

This  matter  comes  before  me  on  a 
Motion  for  Final  Order  filed  by  the 
Regional  Director,  Region  4  of  the 
Federal  Highway  Administration.  This 
proceeding  is  governed  by  the  Federal 
Highway  Administration's  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings,  49 
CFR  part  386. 

By  Notice  of  Claim  dated  November  5. 
1990,  the  Regional  Director  alleged  that 
Kerr  Drug  Stores,  Inc.  (Kerr),  committed 
two  violations  of  49  CFR  391.51(c). 
failing  to  maintain  complete  driver 
qualification  files,  and  six  violations  of 
49  ere  177.817(a),  transporting  a 
shipment  of  hazardous  materials  not 
accompanied  by  a  properly  prepared 
shipping  paper.  These  violations  were 
discovered  during  a  compliance  review 
of  Kerr's  motor  carrier  operations  which 
apparently  took  place  on  or  about 
October  15, 1990.  The  Regional  Director 
assessed  civil  penalties  of  $300  for  each 
of  the  driver  qualification  file  violations 
and  $500  for  each  of  th^  hazardous 
materials  shipping  paper  violations,  for 
a  total  civil  penalty  of  $3,600. 

Kerr  responded  to  the  Notice  of  Claim 
by  letter  dated  November  16. 1990. 
admitting  to  the  two  driver  qualification 
file  violations,  and  agreeing  to  pay  the 
assessed  civil  penalty  for  those  two 
violations,  but  disputing  "the  fines 
charged  for  [the]  hazardous  materials 
violations  *  *  *."  Kerr  asked  for  an  oral 
hearing  on  these  alleged  violations. 

In  his  Motion  for  a  Final  Order,  the 
Regional  Director  has  opposed  Kerr's 


'  The  settlement  agreement  incorrectly  refers  to 
this  amount  as  S23.S00. 

»  49  CFR  3a6.54(b)(6)  was  amended  effective 
January  26. 1988  (53  F.R.  2035).  to  specify  that  the 
Judge  can  "consider  and  rule  upon  all  procedural 
and  other  motions,  including  motions  to  dismiss, 
except  motions  which,  under  this  part,  are  made 
directly  to  the  Associate  Administrator."  Emphasis 
added.  Although  49  CFR  \  386.21  provides  that  the 
parties  "may"  execute  an  appropriate  agreement  for 


disposing  of  the  case  by  consent  "for  the 
consideration  of  the  Associate  Administrator,"  it  is 
now  settled  that  the  Judge  can  also  enter  an  order 
dismissing  a  proceeding  pursuant  to  a  settlement 
subject  to  review  by  the  Associate' Administrator, 
where  the  application  is  made  to  the  Judge.  See 
Rodgers  Johnson/)  and  J  Bus  Service,  Docket  R3-89- 
02.  Order  dated  May  4. 1989:  In  Matter  of  Real  Ice 
Cream  Distributors,  Inc..  FHWA  Docket  RI-86-13. 
Order  dated  October  26. 1987;  In  the  Matter  of  Alfa 
Express  Co.,  FHWA  Docket  No.  86-650.  Order 
dated  December  28. 1987;  Bower  Tiling  Service.  Inc.. 
FHWA  Docket  No  R5-90-03.  Order  dated  June  18. 
1990 


Federal  Register  /  Vol.  57,  No.  124  /Friday.  June  26,  1992  /  Notices 


28721 


request  for  a  hearing  and  has  moved  for 
a  final  order  finding  the  facts  to  be  as 
alleged  in  the  Notice  of  Claim  and 
assessing  a  civil  penalty  in  the  full 
amount  of  $3,600.  No  response  to  the 
Regional  Director's  motion  has  been 
received  from  Kerr. 

For  the  reasons  stated  below,  I  find 
the  facts  to  be  as  alleged  in  the  Notice  of 
Claim  and  the  Regional  Director's 
motion  is  granted. 

Discussion 

As  noted  above,  Kerr  has  admitted  to 
the  two  drive  qualification  file 
violations,  and  has  agreed  to  pay  the 
assessed  civil  penalties  for  these  two 
violations,  i.e.,  $600.  However,  Kerr 
"disputes"  the  civil  penalties  assessed 
for  the  six  hazardous  materials  shipping 
paper  violations  cited  in  the  Notice  of 
Claim.  In  this  Iqtter  regard,  Kerr  raises 
four  points. 

First,  Kerr  states  that,  "When  our 
initial  safety  review  (attached)  was 
performed  in  May  of  1989,  there  were  no 
specific  hazardous  materials  found  by 
the  person  doing  the  inspection. 
Therefore  we  did  not  provide  shipping 
papers  because  they  were  not 
necessary."  The  initial  safety  review  of 
May  1989,  however,  is  not  relevant  to 
the  violations  discovered  in  October 
1990,  except  insofar  as  it  may  bear  in 
any  way  upon  Kerr's  knowledge  of  the 
applicable  regulations.  In  this  latter 
regard,  I  note  that  the  May  1989  safety 
review  report  indicated  to  Kerr  that,  at 
that  time,  Kerr  was  carrying  "ORM" 
material  on  its  own  trucks.  Additionally, 
this  review  report  expressly 
recommended  that  Kerr, 

Obtain  a  copy  of  the  hazardous  materials 
regulations  manual.  Give  drivers  training  on 
the  types  of  hiazardous  materials  handled  by 
your  company.  Obtain  a  safety  data  sheet 
from  the  manufactured  of  each  hazardous 
material  handled  by  your  company.  Shipping 
papers  need  to  be  given  to  drivers  when 
hazardous  material  hauled. 

My  review  of  this  May  1989  safety 
review  report  indicates  that  it  is  not 
relevant  to  the  issue  of  whether  Kerr 
violated  the  Hazardous  Materials 
Regulations  as  alleged  by  the  Regional 
Director,  but  that  it  is  also  evidence  that 
Kerr  was  informed  of  the  existence  of 
these  regulations  and  their  application 
to  Kerr's  commercial  motor  vehicle 
operations  before  the  violations  cited  by 
the  Regional  Director  occurred. 

Second,  Kerr  states  in  its  November 
16, 1990,  reply  that,  "Our  company  has 
always  strived  to  follow  every  safety 
and  transportation  regulation  to  the 
latter  and  we  are  not  in  the  business  of 
handling  hazardous  materials."  The 
weight  of  the  evidence  before  me, 
however,  is  to  the  contrary.  Kerr's  own 


records  indicate  that  hazardous 
materials  are  transported  by  it,  e.g., 
invoices  indicating  cylinders  of  propane 
fuel  were  transported.  Other  evidence 
includes  photographs  of  packages 
clearly  marked  with  hazardous 
materials  labels.  The  evidence  is 
overwhelming  and  unrebutted  that  Ken- 
in  fact  transports  hazardous  materials.  It 
is  Kerr's  responsibility  to  do  so  in 
compliance  with  applicable  regulations. 
Third,  Kerr  states  that. 

We  believe  that  your  agency  is  unfair  in 
assigning  such  a  harsh  penalty  for  the  first 
violation  of  these  regulations.  Now  that  these 
materials  have  been  brought  to  our  attention 
we  are  making  every  effort  to  discontinue 
selling  them  in  our  stores  and  storing  them  in 
our  distribution  center. 

The  Regional  Director  assessed  civil 
penalties  of  $500  for  each  of  the  six 
hazardous  materials  violations 
documented.  I  do  not  find  this  to  be 
unduly  harsh.  Kerr  was  advised  one 
year  before  these  violations  were 
discovered  that  it  transported  hazardous 
materials  and  certain  steps  were 
recommended  by  the  agency  which,  if 
followed  by  Kerr,  would  have  avoided 
these  violations.  Moreover, 
notwithstanding  that  the  maximum  civil 
penalty  for  hazardous  materials 
violations  at  the  time  of  the  violations 
was  $10,000  (now  $25,000),  the  Regional 
Director  assessed  penalties  of  only  $500 
for  each  violation,  apparently  deciding 
to  treat  these  violations  for  penalty 
purposes  in  line  with  recordkeeping 
violations  of  the  agency's  motor  carrier 
safety  regulations. 

Kerr's  November  16, 1990,  reply 
contains  no  other  information  which 
would  indicate  that  Kerr  is  unable  to 
pay  a  penalty  of  $3,000  for  the 
hazardous  materials  shipping  paper 
violations,  or  the  total  assessed  penalty 
of  $3,600,  or  that  such  a  penalty  would 
have  an  adverse  effect  on  Kerr's  ability 
to  continue  to  do  business. 

In  view  of  the  maximum  penalty 
which  could  have  been  asstjssed  in  this 
case,  coupled  with  the  Office  of  Motor 
Carriers'  previous  efforts  to  secure 
compliance  with  the  regulations,  I  find 
the  penalty  assessed  by  the  Regional 
Director  to  be  reasonable.  Moreover,  I 
find  that  a  penalty  of  $3,600  for  the 
recordkeeping  violations  cited  in  the 
Notice  of  Claim  letter  to  be  reasonably 
calculated  to  induce  further  compliance 
by  Kerr  with  the  applicable  regulations. 

Finally,  in  its  November  18  reply.  Ken- 
states  that 

When  Special  Agent  Evans  made  her 
review  in  October,  we  cooperated  with  her  in 
every  way  and  our  staff  took  time  away  from 
a  very  busy  schedule  to  see  that  each 
document  she  requested  was  made  available. 


We  did  this  because  of  our  desire  to  meet 
each  required  regulation. 

Ken's  cooperative  attitude  during  a 
compliance  review,  which  followed  an 
earlier  safety  review  which  resulted  in  a 
"conditional"  rating,  is  appreciated,  but 
it  is  obviously  not  a  d(   inse  to  the 
violations  of  the  regul;  tions  discovered 
by  the  agency.  While  the  agency 
appreciates  a  cooperative  attitude,  what 
it  expects  is  compliance  with  applicable 
regulations. 

In  his  Motion  for  Final  Order,  the 
Regional  Director  addresses  the  issue  of 
whether  Ken  was  on  notice  as  to  the 
existence  of  the  Hazardous  Materials 
Regulations  and  their  application  to 
Ken's  operations.  I  agree  with  the 
Regional  Director  that  the  record  makes 
clear  that  Ken  knew,  or  should  have 
known,  that  the  Hazardous  Materials 
Regulations  existed  and  that  they  apply 
to  the  types  of  transportation  in  which 
Kerr  is  involved. 

In  this  case  the  agency  has  expended 
considerable  eff(jrt  to  get  Ken  to  comply 
with  the  regulations.  As  a  result  of  an 
initial  safety  review,  certain  weaknesses 
in  Ken's  regulatory  compliance  program 
were  identified  and  brought  to  its 
attention.  Recommendations  were  also 
made  to  facilitate  compliance. 
Approximately  one  year  later,  a 
subsequent  compliance  review  indicated 
that  Ken's  efforts  to  comply  with  the 
regulations  has  been  inadequate.  If  Ken- 
had  questions  about  the  regulations,  it 
should  have  availed  itself  of  the 
opportunity  which  every  motor  carrier 
has  to  acquire  information  and 
assistance  from  the  agency.  A  motor 
carrier  cannot  ignore  applicable  safety 
regulations.-nor  can  it  assign  such  a  low 
priority  to  compliance  with  those 
regulations  that,  after  a  year,  no 
significant  progress  has  been  made  to 
comply  with  them.  These  regulations  are 
designed  to  protect  the  public,  and 
Ken's  continued  noncompliance  with 
them  cannot  be  ignored. 

Conclusion 

Having  considered  Kerr's  reply  of 
November  16, 1990, 1  agree  with  the 
Regional  Director  that  there  are  no 
material  factual  issues  in  dispute  in  this 
case  and.  accordingly,  I  hereby  deny 
Kerr's  request  for  an  oral  hearing  in  this 
matter. 

Kerr  has  admitted  that  it  violated  the 
Federal  Motor  Carrier  Safety 
Regulations  as  alleged  in  the  Notice  of 
Claim  letter.  Moreover,  for  the  reasons 
discussed  above,  I  find  that  the  Regional 
Director  has  established  a  prima  facie 
case  that  Ken  violated  the  Hazardous 
Materials  Regulations  cited  in  the  Notice 
of  Claim  letter.  I  also  find  that  the 
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penalty  assessed  in  this  case  is 
reasonable  and  intended  to  induce 
compliance  with  the  applicable 
regulations. 

Accordingly,  //  is  hereby  ordered  that 
Kerr  Drug  Stores,  Inc.  pay  to  the 
Regional  Director,  within  30  days  of  the 
date  of  this  order,  the  amount  of  $3,600 
in  full  satisfaction  of  the  Notice  of  Claim 
dated  November  5, 1990. 

Dated:  July  3. 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administratioa 

[Docket  No.  R9-91-2041 
In  the  matter  of  Robert  Lee  Carpenter 

Final  Order  Background 

This  is  a  driver  qualification 
proceeding  which  commenced  with  a 
letter  from  the  Regional  Director,  Region 
9  of  the  Federal  Highway 
Administration  (FHWA),  to  Robert  Lee 
Carpenter  advising  Carpenter  that  he 
was  not  qualified  to  drive  a  commercial 
motor  vehicle  in  interstate  commerce 
because  he  did  not  meet  the  vision 
standard  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  See  49 
CFR  391.11(b)(6)  and  391.41(b)(10).  This 
proceeding  is  governed  by  the  FHWA's 
Rules  of  Practice  for  Motor  Carrier 
Safety  and  Hazardous  Materials 
Proceedings  (49  CFR  part  386). 

By  letter  dated  February  7. 1991.  the 
Regional  Director  advised  Carpenter  he 
was  not  medically  qualified  to  operate  a 
commercial  motor  vehicle  because  he 
had  no  vision  in  his  left  eye. 

By  letter  dated  March  6, 1991. 
Carpenter,  through  counsel,  filed  a 
"formal  appeal"  asserting  that  the 
Regional  Director's  "disqualification"  of 
Carpenter  was  improper;  that  the 
"disqualification"  constitutes  a  taking 
under  the  Due  Process  Clause  of  the 
United  States  Constitution  and  that 
Carpenter  should  be  "compensated;" 
and,  in  the  alternative,  that  Carpenter 
should  be  granted  a  waiver  from  the 
vision  requirement  of  the  FMCSRs 
because  of  his  safe  driving  record. 
Carpenter  also  asked  for  an  oral 
hearing. 

On  March  26. 1991.  the  Regional 
Director  replied  to  Carpenter's  request 
for  a  review  of  the  Regional  Director's 
February  7  letter,  opposing  the  request 
for  a  hearing  and  moving  for  a  final 
order  finding  Carpenter  not  qualified  to 
drive.  No  reply  to  the  Regional 
Director's  motion  has  been  received 
from  Carpenter.  See  49  CFR  386.35. 

Discussion 

The  issue  in  this  case  is  whether 
Carpenter  meets  the  minimum  vision 
requirements  of  the  FMCSRs  and, 


therefore,  is  physically  qualified  to  drive 
a  commercial  motor  vehicle  in  interstate 
commerce.  The  record  before  me 
includes  a  photocopy  of  a  Medical 
Examination  Report  prepared  by  Dr. 
Merlo  of  Redding.  Ca..  dated  May  18. 
1989,  which  indicates  that  Carpenter  is 
blind  in  his  left  eye  "since  childhood." 
Carpenter  has  not  denied  that  he  has  no 
vision  in  his  left  eye.  In  his  motion  for  a 
final  order,  the  Regional  Director 
opposes  Carpenter's  request  for  a 
hearing  on  the  ground  that  there  is  no 
material  factual  issue  in  dispute.  I  agree, 
and  for  this  reason  I  deny  Carpenter's 
request  for  an  oral  hearing  in  this 
matter.  See  49  CFR  386.16(b). 

The  facts  in  this  case  are  not  in 
dispute;  Carpenter  does  not  have  any 
vision  in  his  left  eye.  For  this  reason  he 
does  not  meet  the  minimum  vision 
standard  of  49  CFR  391.41(b)(10)  which 
requires,  in  part,  distant  visual  acuity  of 
20/40  Snellen  "in  each  eye."  Drivers 
who  cannot  meet  this  standard  are  not 
medically  qualified  to  drive  a 
commercial  motor  vehicle  in  interstate 
commerce. 

Carpenter  has  requested, 
alternatively,  that  he  be  granted  a 
waiver  from  this  vision  requirement.  The 
FHWA  does  not  grant  waivers  from  this 
physical  qualification  requirement.  See 
Decision  of  the  FHWA  Administrator  In 
the  Matter  of  Charles  A.  Smart,  Petition 
for  Waiver,  Case  No.  R-9G-13  (Dec.  5. 
1990)  (copy  attached).  Moreover,  the 
FHWA  has  determined  that  it  will  grant 
waivers  for  physical  disabilities  only  in 
those  cases  involving  limb  limitations. 
See  49  CFR  391.49.  However,  the  FHWA 
has  determined  that  it  will  review  its 
vision  standard  for  possible  amendment. 
See  Decision  of  the  FHWA 
Administrator  In  the  Matter  of  Walter 
C.  Boyles,  fr..  Petition  for  Rulemaking. 
Case  No.  R-90-16  (Dec.  5. 1990)  (copy 
attached). 

Carpenter  also  seeks  compensation 
for  a  "taking"  under  the  United  States 
Constitution.  I  agree  with  the  Regional 
Director  that  I  have  no  jurisdiction  over 
such  a  claim.  I  am  constrained  in  this 
matter  to  apply  the  regulations  as 
adopted  by  the  FHWA  to  the  facts 
before  me. 

Conclusion 

On  the  record  before  me.  I  find  that 
there  is  no  material  factual  issue  in 
dispute,  and  I  therefore  deny 
Carpenter's  request  for  a  hearing.  I  also 
find  that  Carpenter  does  not  meet  the 
minimum  vision  requirements  of  the 
FMCSRs.  and  is  therefore  not  physically 
qualified  to  drive  a  commercial  motor 
vehicle  in  interstate  commerce.  Thus.  I 
a^irm  the  Regional  Director's 
determination  that  Carpenter  is  not 


physically  qualified  to  drive  a 
commercial  motor  vehicle  in  interstate 
commerce. 

Dated:  June  4. 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

(Petition  for  Waiver  Case  No.  R-90-13| 

In  the  matter  of  Charles  A.  Smart, 
Petitioner. 

Decision 

Pursuant  to  section  206(f)  of  the  Motor 
Carrier  Safety  Act  of  1984  (MCSA)  (49 
U.S.C.  2505(0).  the  petitioner  seeks  a 
waiver  from  the  requirement  of  the 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  (49  CFR  parts 
390-399)  which  prohibits  a  person  from 
driving  a  commercial  motor  vehicle  in 
interstate  commerce  unless  that  person 
can  demonstrate  certain  visual  acuity  in 
both  eyes.  Section  206(f)  of  the  MCSA 
authorizes  the  agency  to  "waive,  in 
whole  or  in  part,  application  of  any 
regulation  issued  under  (Section  206) 
with  respect  to  any  person  or  class  of 
persons."  it  is  determined  that  such 
action  "is  not  contrary  to  the  public 
interest  and  is  consistent  with  the  safe 
operation  of  commercial  motor 
vehicles."  The  Federal  Highway 
Administration  (FHWA)  has  reissued 
the  FMCSRs  under  the  authority  of  the 
MCSA.  This  petition  is.  therefore, 
properly  brought.  For  reasons  stated 
below,  the  petition  must  be  denied. 

Mr.  Smart  has  a  permanent  loss  of 
vision  of  his  left  eye.  and  is  unable  to 
demonstrate  the  required  visual  acuity 
in  that  eye.  Section  391.41(b)(10)  of  the    , 
FMCSRs  provides  in  part,  that  a  person 
must  be  able  to  demonstrate  visual 
acuity  of  20/40  Snellen  in  both  eyes, 
separately  measured,  to  be  qualified  to 
drive  a  commercial  motor  vehicle  in 
interstate  commerce.  The  FHWA's 
current  waiver  program,  49  CFR  391.49, 
does  not  cover  vision  impairments,  and 
waivers  from  the  vision  standard  have 
not  been  granted. 

Through  counsel  and  by  letter  dated 
May  3, 1990,  Mr.  Smart  petitioned  the 
FHWA  for  an  exemption  under  49  CFR 
5.11.  Receipt  of  Mr.  Smart's  petition  was 
acknowledged  by  letter  dated  June  15. 
1990. 

Section  5.11  relates  to  petitions  for 
rulemaking  or  exemption  from  any  rule 
of  the  Secretary  of  Transportation.  This 
section  does  not  apply  to  rules  issued  by 
the  FHWA.  49  CFR  5.1(a).  As  indicated 
above,  however,  section  206(f)  of  the 
MCSA  authorizes  the  agency  to  waive, 
in  whole  or  in  part,  application  of  any 
regulation  issued  under  section  206,  if  it 
is  determined  that  such  action  "is  not 
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contrary  to  public  interest  and  is 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles."  This 
petition,  therefore,  will  be  considered  to 
be  properly  brought  under  section  206(f). 

In  his  petition,  Mr.  Smart  argues  that 
the  FHWA's  role  requiring  certain  visual 
acuity  in  both  eyes  unfairly 
discriminates  against  persons  with 
monocular  vision.  Mr.  Smart  asserts  that 
he  lost  the  vision  in  his  left  eye  as  a 
result  of  a  wound  he  received  in  1963 
while  serving  in  the  United  States 
Armed  Forces  overseas  during  the 
Vietnam  conflict.  He  further  asserts  that, 
despite  his  injury,  he  has  safely  driven  a 
commercial  motor  vehicle  on  a  full  time 
basis  from  the  time  of  his  injury  until 
1987  when  he  stopped  driving  because 
of  "difficulties  with  his  back."  Mr.  Smart 
states  that  if  granted  a  waiver,  he 
intends  to  resume  driving  using  a 
vehicle  that  he  will  equip  to  alleviate  his 
back  problems. 

Mr.  Smart's  petition,  however,  is 
unaccompanied  by  any  evidence  to 
support  a  determination  that  Mr.  Smart 
is  otherwise  qualified  to  operate  a 
commercial  motor  vehicle  safely  in 
interstate  commerce.  His  submission 
lacks  any  evidence  to  indicate  that  Mr. 
Smart  has  been  medically  examined  in 
accordance  with  49  CFR  391.43  and  that 
he  meets  the  physical  requirements  of  49 
CFR  391.41(b).  except  for  his  admitted 
vision  condition,  and  that  he  meets  the 
applicable  driver  qualification 
requirements  specified  in  49  CFR 
391.11(b). 

Mr.  Smart  has  not  shown  how 
granting  a  waiver  to  him  would  be 
consistent  with  the  safe  operation  of 
commercial  motor  vehicles  and  not 
contrary  to  the  public  interest. 

Nor  does  Mn  Smart's  petition  explain 
how  the  granting  of  the  requested 
waiver  would  be  consistent  with  safety 
on  the  highways.  The  regulations  have 
obvious  safety  purposes. 

With  respect  to  drivers,  they  are 
intended  to  assure  that  only  qualified 
individuals  are  operating  large 
commercial  motor  vehicles  in  interstate 
commerce  where,  because  of  their  size, 
they  are  capable  of  causing  extensive 
damage  to  life  and  property. 

Based  on  the  information  provided  in 
the  petition  and  the  foregoing 
discussion,  I  am  unable  to  make  a 
determination  that  granting  the 
requested  waiver  is  in  the  public  interest 
and  consistent  with  the  safe  operation 
of  commercial  motor  vehicles. 

Accordingly,  the  petition  is  denied. 

Nothwithstanding  this  denial  of  Mr. 
Smart's  request  for  an  individual  waiver 
at  this  time,  the  FHWA  is  concerned 
that  its  physical  qualification 
requirements  be  based  on -sound 


medical,  scientific,  and  technological 
grounds,  and  that  individual 
determinations  be  made  to  the 
maximum  extent  possible  consistent 
with  the  FHWA's  responsibility  to 
ensure  that  commercial  motor  vehicles 
are  safely  operated.  Accordingly,  the 
FHWA  has  initiated  reviews  of  various 
driver  qualification  requirements.  See 
e.g..  55  FR  41,028  (Oct.  5, 1990)  (notice  of 
proposed  rulemaking  proposing  to 
eliminate  a  blanket  prohibition  against 
insulin-using  diabetics  driving  in 
interstate  commerce). 

Petitioner  Smart  is  advised,  therefore, 
that  this  same  date  I  am  granting  a 
petition  for  rulemaking  in  In  the  Matter 
of  Walter  C.  Boyles.  Jr.  In  response  to 
this  rulemaking  petition,  the  FHWA  will 
prepare  and  publish  in  the  Federal 
Register  in  the  near  future  a  rulemaking 
document  in  accordance  with  the 
agency's  rulemaking  procedures  set 
forth  in  49  CFR  part  389  to  review  the 
FHWA's  vision  standard  in  49  CFR 
391.41(b)(10).  A  copy  of  Mr.  Smart's 
petition,  along  with  this  Decision,  shall 
be  placed  in  the  public  docket  opened 
for  this  rulemaking. 

For  the  reasons  set  forth  above,- Mr. 
Smart's  petition  for  a  waiver  from  the 
requirements  of  49  CFR  391.41(b)(10)  is 
denied. 

Dated;  December  5. 1990,  Washington,  DC. 
T.D.  Larson, 
.administrator. 

Federal  Highway  .Administration 

[Petition  for  Rulemaking  Case  No.  R-90-161 

In  the  Matter  of  Waller  C.  Boyles,  Jr.. 
Petitioner. 

Decision 

Petitioner  Walter  C.  Boyles,  Jr., 
through  counsel,  has  petitioned  the 
Federal  Highway  Administration 
(FHWA)  for  a  change  to  49  CFR 
391.41  (b){10),  which  establishes 
minimum  vision  requirements  for 
interstate  drivers  of  commercial  motor 
vehicles,  to  permit  waivers  in  individual 
cases.  The  petition  is  hereby  granted 
insofar  as  it  requests  the  FHWA  to 
initiate  rulemaking  to  consider  revising 
its  vision  standard. 

Mr.  Boyles  has  congenital  glaucoma 
causing  congenital  blindness  in  his  right 
eye.  Because  of  this  condition,  if 
appears  that  Mr.  Boyles  does  not  meet 
the  minimum  vision  requirements  of  49 
CFR  391.41(b)(10),  and  the  evidence 
submitted  does  not  indicate  that  he  has 
been  certified  as  qualified  to  drive  a 
commercial  motor  vehicle  in  interstate 
commerce  under  the  FHWA's  safety 
regulations. 

Failing  to  be  certified  as  qualified  to 
drive,  Mr.  Boyles  requested  by  letter 
dated  April  23, 1990,  that  the  FHWA's 


Regional  Director  for  Motor  Carrier 
Safety  in  Region  5  (Home wood,  Illinois) 
grant  Mr.  Boyles  a  waiver  to  permit  him 
to  drive  a  commercial  motor  vehicle  in 
interstate  commerce.  By  letter  dated 
April  27, 1990,  the  Regional  Director 
denied  Mr.  Boyles'  request  for  a  waiver, 
advising  him  that  the  FHWA's  current 
waiver  program  does  not  cover  vision 
impairments.  See  49  CFR  391.49.  On 
August  25, 1990.  Mr.  Boyles.  through 
counsel,  petitioned  the  FHWA  to  amend 
its  regulations  to  permit  "a  waiver  of 
visual  defects  when  it  can  be  shown 
that  such  defects  in  vision  would  not 
substantially  impair  an  individual  from 
safely  operating  a  vehicle  in  interstate 
commerce."  Petition  at  2. 

Mr.  Boyles  argues  in  his  petition  that 
individual  determinations  should  be 
made  to  determine  whether  visually 
impaired  persons  can  safely  operate 
commercial  motor  vehicles.  His  petition, 
however,  fails  to  cite  any  studies  that 
would  support  a  finding  that  FHWA's 
current  vision  standard  impermissibly 
precludes  individuals  from  driving.  No 
does  he  propose  a  specific  standard  or 
guidelines  for  making  determinations  on 
an  individual  basis  of  a  person's  ability 
to  compensate  for  any  vision 
impairment. 

Nevertheless,  the  FHVV.-\  is  concerned 
that  its  physical  qualification 
requirements  be  based  on  sound 
■  medical,  scientific  and  technological 
grounds,  and  that  individual 
determinations  be  made  to  the 
maximum  extent  possible  consistent 
with  the  FHWA's  responsibility  to 
ensure  that  commercial  motor  vehicles 
are  safely  operated.  Accordingly,  the 
FHWA  has  initiated  reviews  of  various 
driver  qualification  requirements.  See. 
e.g..  55  FR  41.028  (Oct.  5. 1990)  (notice  of 
proposed  rolemaking  proposing  to 
eliminate  a  blanket  prohibition  against 
insulin-using  diabetics  driving  in 
interstate  commerce). 

It  is  therefore  determined  that  Mr. 
Boyles'  petition  that  the  FHWA  initiate 
rulemaking  action  to  review  its  vision 
standard  in  49  CFR  391.41(b)(10)  should 
and  hereby  is  granted.  The  FHWA 
hereby  announces  its  decision  to 
prepare  and  publish  in  the  Federal 
Register  in  the  near  future  a  rulemakin{{ 
document  addressing  this  issue  in 
accordance  with  the  agency's 
rulemaking  procedures  set  forth  in  49 
CFR  Part  389.  Copies  of  Mr.  Boyles' 
petition  and  supporting  documents, 
along  with  this  Decision,  shall  be  placed 
in  the  public  docket  opened  for  this 
rulemaking. 

Accordingly,  the  petition  is  granted. 
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Dated:  Washington,  DC  December  5. 1990. 
T.  D.  l^araon. 

Administrator. 

Federal  Highway  Adminiatratioa 
(Docket  Na  Rl-90-10  formerly  Rl-90-1501 

In  the  matter  of  Autotrans.  Inc. 
Denial  of  Motion  for  Reconsideration 

On  March  19. 1991. 1  issued  an  Order 
Denying  a  Petition  for  Review  in  the 
matter  of  Autotrana,  Inc.  That  Order 
directed  the  payment  of  $15,500. 

Subsequent  thereto,  on  March  23, 
1991,  Respondent  filed  a  Petition  for 
Reconsideration  and  Stay. 

Upon  reconsideration  of  the  entire 
docket  I  have  determined  that  no 
convincing  reasons  have  been  put  forth 
supporting  the  request  for 
reconsideration. 

Therefore,  it  is  ordered.  That 
Respondent's  Request  for 
Reconsideration  and  Stay  is  hereby 
denied  and  that  the  Order  of  the 
Administrative  Law  Judge  issued  on 
January  16, 1991,  and  my  previous  Order 
issued  on  January  22, 1991,  are 
reaffirmed.  Respondent  is  directed  to 
pay  the  full  amount  of  $15,500  to  the 
Regional  Director  within  5  days  of 
receipt  of  this  Order. 

Dated  June  17. 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers 

Federal  Highway  Administration 
(Docket  No.  R3-90-159] 

In  the  matter  of  Donald  B.  Turner  d/b/a/ 
Turner  Trucking  Co. 

Final  Order 

This  matter  is  before  me  on  a  Motion 
for  a  Final  Order  filed  by  the  Regional 
Director,  Region  3,  on  March  5. 1991.  The 
accompanying  Certificate  of  Service 
indicates  that  a  copy  of  this  motion  was 
served  by  U.S.  Mail  on  Mr.  Donald  B. 
Turner,  but  no  reply  has  been  received. 

The  Regional  Director  asks  in  his 
motion  that  the  Associate  Administrator 
find  the  facts  to  be  as  alleged  in  the 
Notice  of  Claim  and  assess  a  total 
penalty  of  $4,200  against  Turner. 

Appendix  A  to  the  Regional  Director's 
motion  is  a  copy  of  the  Notice  of  Claim 
dated  May  21, 1990,  alleging  that  Turner 
committed  nineteen  (19)  violations  of 
certain  recordkeeping  requirements  of 
the  Federal  Motor  Carrier  Safety 
Regulations,  specifically  49  CFR  391.31, 
391.35.  391.51(c)(1),  and  395.8.  The 
Notice  of  Claim  assessed  a  civil  penalty 
of  $300  for  each  violation,  for  a  total 
penalty  of  $5,700. 

Appendix  C  to  the  Regional  Director's 
motion  is  a  copy  of  a  June  12, 1990.  letter 
f'om  Donald  B.  Turner  to  the  Federal 
Piogram  Manager  of  Region  3  in  reply  to 


the  Notice  of  Claim  letter.  In  this  letter. 
Mr.  Turner  asserts  that  he  had  two 
records  that  the  Regional  Director 
alleged  were  missing  from  driver 
qualification  files,  and  that  the  other 
violations  were  subsequently  corrected. 
He  asked  the  Regional  Director  t& 
reconsider  the  amoimt  of  the  penalty 
assessed.  Turner  did  not  request  an  oral 
hearing  in  this  matter.  It  appears  from 
the  record  before  me  that  the  parties  to 
this  matter  discussed  settlement  of  this 
case,  but  failed  to  amicably  settle  the 
matter. 

Appendix  B  to  the  Regional  Director's 
motion  consists  of  a  copy  of  an 
enforcement  report  prepared  by  the 
FHWA  safety  specialist  who  discovered 
and  documented  the  violations  alleged 
in  the  Regional  Director's  Notice  of 
Clainx  including  documentary  evidence 
supporting  the  allegations  of  violations. 
In  my  view,  the  documents  submitted 
by  the  Regional  Director  fully  support  a 
finding  that  the  Regional  Director  has 
established  a  prima  facie  case  of 
violations  set  out  in  the  Notice  of  Claim. 
In  view  of  Turner's  failure  to  rebut  this 
evidence.  I  conclude  that  Turner  in  fact 
violated  the  Federal  Motor  Carrier 
Safety  Regulations  as  alleged  in  the 
Regional  Director's  Notice  of  Claim. 

In  this  Motion  for  a  Final  Order,  the 
Regional  Director  asks  that  a  Final 
Order  issue  assessing  a  penalty  of 
$4,200.  This  represents  a  reduction  of 
$1,500  from  the  amount  originally 
assessed  in  the  Notice  of  Claim, 
including  reductions  of  $150  for  both  of 
the  violations  in  which  Turner  submitted 
some,  but  not  all,  of  the  missing  records. 

I  find  that  the  violations  discovered 
and  supported  by  the  Regional 
Director's  documentary  evidence  fully 
warrant  a  penalty  of  $4,200.  Turner  has 
submitted  no  information  that  would 
indicate  that  this  penalty  is  beyond 
Turner's  ability  to  pay  or  will  adversely 
affect  Turner's  ability  to  continue  to  do 
business.  I  find  that  the  penalty 
requested  by  the  Regional  Director  will 
tend  to  induce  Turner  to  comply  with 
the  applicable  safety  regulations. 

Finally,  the  Regional  Director  asks 
that  my  Final  Order  in  this  matter  permit 
Turner  to  pay  the  fine  in  three  equal 
monthly  installments  of  $1,400. 1  find 
that  such  an  arrangement  in  this  case 
may  mitigate  somewhat  the  effects  of 
the  requested  penalty  on  Turner's  ability 
to  pay  this  penalty  without  significantly 
reducing  the  tendency  to  induce 
Turner's  compliance  with  the 
regulations.  Accordingly,  I  will  agree  to 
such  an  arrangement. 

Therefore,  it  is  ordered.  That  Donald 
B.  Turner,  doing  business  as  Donald  B. 
Turner  Trucking  Co.,  is  hereby  directed 
to  pay  to  the  Regional  Director.  Region 


3.  the  amount  of  $4,200  in  three  equal 
monthly  installments  of  $1,400.  with  the 
first  payment  of  $1,400  due  to  the 
Regional  Director,  Region  3,  not  later 
than  30  days  from  the  date  of  this  order, 
the  second  payment  due  not  later  than 
60  days  from  the  date  of  this  order,  and 
the  third  and  final  payment  due  not  later 
than  90  days  from  the  date  of  this  order. 
Failure  to  make  any  payment  on  time 
will  make  the  entire  remaining  penalty 
payable  to  the  Regional  Director  on 
demand. 

Dated:  |une  IZ  1991. 
Richard  P.  Landis,  , 

Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

(Docket  No.  RlO-90-39] 
In  the  matter  of  Tres  Rios  Cattle  Co. 

Denial  of  Motion  for  Reconsideration 

On  January  22, 1991, 1  issued  a  Final 
Order  in  the  Matter  of  Tres  Rios  Cattle 
Company.  That  Order  denied  the 
request  for  a  hearing  and  directed  the 
payment  of  $11,000  in  full  settlement  of 
the  claim.  Respondent  subsequently 
requested  mitigation  of  this  penalty. 

Upon  reconsideration  of  these 
findings.  I  have  determined  that  no 
conNincing  reasons  have  been  put  forth 
supporting  the  request  for 
reconsideration. 

Therefore,  it  is  ordered.  That  request 
for  mitigation  is  denied. 

Dated;  June  11. 1991. 
Richard  P.  Landis. 
Associate  Administrator  for  Motor  Carriers. 

Johnny  Dean  Secrest 

(FHWA  Docket  No.  89-03D  Driver 

Qualification) 

Decision  of  Administrative  Law  Judge 
Robert  L.  Barton,  Jr. 

Served  May  28, 1991. 

Appearances:  Johnny  Dean  Secrest, 
426  Walnut  Street.  Monticello.  Indiana 
47960.  for  the  Petitioner  pro  se. 

Charies  Medalen.  Office  of  the  Chief 
Counsel.  Federal  Highway 
Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  for  the 
Respondent  Director.  Office  of  Motor 
Carrier  Standards.  Federal  Highway 
Administration. 

This  case  arises  under  49  CFR 
386.13(a)  of  the  Federal  Highway 
Administration  (FHWA)  Rules  of 
Practice  for  Motor  Carrier  Safety 
pursuant  to  which  Johnny  Dean  Secrest. 
petitioner,  requested  review  of  the 
Determination  of  Qualification  issued  by 
FHWA's  Acting  Director.  Office  of 
Motor  Carrier  Standards,  on  January  11. 
1990,  under  49  CFR  391.47.  Pursuant  to 
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the  Order  Appointing  Administrative 
Law  Judge  (hereinafter,  O.A.)  dated  May 
31. 1990.  and  issued  herein  under  49  CFR 
386.54(a)  by  the  FHWA's  Associate 
Administrator  for  Motor  Carriers,  this  is 
the  Administrative  Law  Judge's  decision 
under  49  CFR  386.61. » 

The  O.A.  states  that  there  are  material 
issues  in  dispute  concerning  (1)  whether 
Petitioner's  use  of  an  Ocutech  lens 
system  will  correct  his  vision  to  at  least 
20/40  in  each  eye;  and  (2)  whether  the 
Ocutech  lens  system  constitutes 
"corrective  lenses"  within  the  meaning 
of  49  CFR  391.41(b)(10)  and  392.9a. 

The  burden  of  proof  in  this  case  is  on 
Petitioner,  see  49  CFR  386.58(b)  and 
391.47(e),  and  after  careful  consideration 
of  all  the  evidence  of  record,  I  conclude 
that  Petitioner's  use  of  an  Ocutech  lens 
system,  or  other  bioptic  telescopes, 
would  not  correct  Petitioner's  vision  to 
the  standard  specified  by  49  CFR 
391.41(b)(10)  and  that  such  lens  systems 
do  not  constitute  "corrective  lenses" 
within  the  meaning  of  49  CFR 
391.41(b)(10)  and  392.9a. 

This  decision  is  based  upon  the  entire 
record  of  the  proceeding,  including:  the 
parties'  stipulation  submitted  at  the 
hearing;  the  evidentiary  record  compiled 
at  the  hearing;  '  the  affidavit  of  Dr. 
Richard  L  Windsor,  O.D.,  and  affiant's 
written  answers  to  written 
interrogatories  submitted  by  Respondent 
after  the  hearing;  the  parties'  proposed 
findings  of  fact;  and  Respondent's 
proposed  conclusions  of  law;  '  and  the 
parties'  written  statements  of  position 
submitted  prior  to  the  hearing.  I  have 
also  taken  into  account  my  observation 
of  the  witnesses  who  appeared  before 
me  and  their  demeanor.  Proposed 
findings  not  herein  adopted,  either  in  the 
form  submitted  or  in  substance,  are 
rejected  either  as  not  supported  by  the 


'  Pursuant  to  49  CFR  386.61.  the  decision  of  the 
Administrative  Law  judge  becomes  the  final 
decision  of  the  Associate  Administrator  45  days 
after  it  is  served  unless  a  petition  for  review  is  filed 
under  49  CFR  386.62.  For  the  service  list,  see 
appendix  A. 

'  See  appendix  B  for  corrections  to  the  hearing 
transcript. 

'  Neither  Petitioner  nor  Respondent  numbered 
their  proposed  Findings  of  fact  and  conclusions  of 
law.  In  this  decision.  1  have  numbered  the 
paragraphs  in  their  submissions  and  cite  the 
proposed  findings  and  conclusions  as  follows:  (a) 
Petitioner's  proposed  findings  of  fact  HI  1  through  4 
on  page  1;  M  5  through  10  on  page  2;  l^  11  through 
13  on  page  3;  fl  14  through  16  on  page  4:  and  \  17  on 
page  5  Ihereinafler.  CPF-1.  CPF-2.  etc.);  (b) 
Respondent's  proposed  findings  of  fact  tH  1  through 
2  on  page  1;  M  3  though  S  on  page  2;  fi  6  through  9 
on  page  3: 1^10  through  15  on  page  4;  1 16  on  page  5: 
1^  17  through  19  on  page  6;  and  |  20  on  page  7 
(hereinafter,  RPF-1,  RPF-2,  etc.):  and  (c) 
Respondent's  proposed  conclusions  of  law  ^  1 
through  4  on  page  7;  1  5  on  page  8;  and  H  8  through 
7  on  page  9  (her«inafter.  RCH.  RC1/-2.  etc). 


evidence  or  as  involving  immaterial 
matters. 

My  fmdings  of  fact  include  references 
to  supporting  evidentiary  items  in  the 
record.  Such  references  are  intended  to 
serve  as  guides  to  the  testimony  and 
exhibits  supporting  the  findings  of  fact 
They  do  not  necessarily  represent 
complete  summaries  of  the  evidence 
supporting  each  finding.* 

L  Procedural  Background 

On  January  11, 1990,  Respondent 
Director.  Office  of  Motor  Carrier 
Standards.  Federal  Highway 
Administration  issued  a  Determination 
of  Qualification  (D.Q.)  *  finding  that 
Petitioner  Johnny  Dean  Secrest  is 
medically  unqualified  to  drive  a 
commercial  vehicle  in  interstate 
commerce  (D.Q.  at  15).  Respondent 
concluded  that: 

(a)  The  uncorrected  vision  in 
Petitioner's  left  eye  is  less  than  20/40 
(D.Q.  at  9-10); 

(b)  Petitioner  requires  the  use  of  a 
bioptic  telescope  to  meet  the  vision 
requirements  in  49  CFR  S  391.41(b)(10) 
(D.Q.  at  15); 

(c)  Bioptic  telescopes  are  not 
"corrective  lenses"  within  the  meaning 
of  49  CFR  391.41(b)(10)  and  392.9a  (D.Q. 
at  15);  and 

(d)  The  safety  of  bioptic  telescopes  for 
use  by  drivers  of  commercial  motor 
vehicles  has  not  been  established  (D.Q. 
at  15). 

Petitioner  sought  review  of  the 
Determination  of  Qualification, 
primarily  on  the  ground  that  the  Federal 
Motor  Carrier  Safety  Regulations  should 
be  changed  or  revised  to  permit 
interestate  operation  of  commercial 
motor  vehicles  by  low  vision  and 
monocular  drivers.  Petitioner  also 
argued  that: 

(a)  He  would  use  an  Ocutech  lens 
system  to  bring  his  vision  into 
compliance  with  the  requirements  in  49 
CFR  391.41(b)(10);  and 

(b)  An  Ocutech  lens  system  is  not  a 
bioptic  or  telescope  type  lens. 

See  Order  Appointing  Administrative 
Law  Judge  (O.A.)  at  1-2. 


*  The  following  abbreviations  are  used  In  the 

decision: 
Tr. — Page  of  hearing  transcript,  usually  preceded 

by  name  of  witness 
CX — Petitioner's  exhibit 
RX — Respondent's  exhibit 
Win.  Aff.— Dr.  Windsor's  affidavit 
Win.  Ans. — Dr.  Windsor's  answer  to 

Respondent's  interrogatory 
CPF— Petitioner's  proposed  Hnding  of  fact 
RPF— Respondent's  proposed  finding  of  fact 
RCL — Respondent's  proposed  conclusion  of  law 
»  The  determination,  at  the  time,  was  issued  by 

the  Acting  Director.  Office  of  Motor  Carrier 

Standards. 


In  granting  Petitioner's  request  for 
review,  the  Associate  Administrator  for 
Motor  Carriers.  Federal  Highway 
.Administration,  held  that  changes  in  the 
Motor  Carrier  Safety  Regulations  are  not 
to  be  considered  in  the  proceeding.  The 
Associate  Administrator  noted  that  the 
FHWA  "will  be  considering  changes  to 
its  regulations,  including  issues  relating 
to  low  vision  and  monocular  drivers." 
O.A.  at  1. 

The  Associate  Administrator 
determined  that  there  are  material 
issues  in  dispute  about  Petitioner's 
physical  qualifications  to  operate  a 
commercial  motor  vehicle,  specifically 
(O.A.  at  2): 

(a)  Whether  Petitioner's  use  of  an 
Ocutech  lens  system  will  correct  his 
vision  to  at  least  20/40  in  each  eye:  and 

(b)  Whether  the  Ocutech  lens  system 
constitutes  "corrective  lenses"  within 
the  meaning  of  49  CFR  391.41{b)(10)  and 
392.9a. 

As  to  issue  (a),  the  Associate 
Administrator  expressed  concern  that 
there  is  confusion  in  the  record 
underlying  the  D.Q.  about  different 
kinds  of  lens  systems,  for  example,  the 
Ocutech,  bioptic  and  telescope  types; 
and  that  even  the  type  of  lens  to  be  used 
by  Petitioner  is  unclear  (O.A.  at  2). 

Regarding  issue  (b),  the  Associate 
Administrator  noted  that  although  it 
appears  to  be  more  of  a  legal  than  a 
factual  issue,  issue  (b)  is  invested  with 
factual  characteristics,  and  the 
Associate  Administrator  highlighted  the 
need  to  determine  whether  the  Ocutech 
lens  system  is  "something  different  from 
glasses  or  contact  lenses  "  or  whether  it 
is  "merely  a  sophisticated  or 
technologically  advanced  set  of  glasses" 
(O.A.  at  2). 

Pursuant  to  the  O.A.  issued  on  May 
31, 1990. 1  was  designated  to  hear  the 
case.  Prior  to  the  hearing,  Petitioner  and 
Respondent  provided  written  statements 
of  position,  on  June  25,  and  July  9, 1990, 
respectively.  The  oral  evidentiary 
hearing  was  held  on  October  19, 1990,  in 
IndianapoUs,  Indiana.  Testimony  was 
taken  from  Petitioner  his  wife,  Carolyn 
Jean  Secrest;  and  two  expert  witnesses. 
Dr.  Eugene  M.  Helveston,  M.D., 
Professor  of  Ophthalmology  and  Chief  of 
the  Section  of  Pediatric  Ophthalmology 
and  Strabismus  at  the  Indiana 
University  School  of  Medicine,  for 
Petitioner,  and  Dr.  Arthur  H.  Keeney, 
M.D.,  Dean  Emeritus  and  Distinguished  " 
Professor  of  Ophthalmology,  University 
of  Louisville  School  of  Medicine,  for 
Respondent. 

Dr.  Richard  L  Windsor,  O.D..  a 
private  practitioner  and  Adjunct 
Assistant  Professor  of  Optometry  at  the 
Indiana  University  School  of  Optometry, 
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specializing  in  low  vision,  was  unable  to 
appear  for  Petitioner  at  the  hearing,  but 
pursuant  to  agreement  with  Respondent, 
Dr.  Windsor  submitted  for  the  record  a 
notarized  statement  dated  November  12, 
1990,  and  Respondent  filed  written 
interrogatories  for  Dr.  Windsor 
concerning  the  statement  on  November 
21, 1990.  Dr.  Windsor  responded  by 
notarized  answers  dated  December  2, 
1990. 

After  the  hearing.  Petitioner  submitted 
Proposed  Findings  of  Fact  on  December 
28. 1990.  Respondent  submitted 
Proposed  Findings  of  Fact  and  Proposed 
Conclusions  of  Law  on  December  31, 
1990.0 

II.  Regulatory  Requirements 

The  Federal  Motor  Carrier  Safety 
Regulations  in  49  CFR  Part  391 
"estabUsh  minimum  qualifications  for 
persons  who  drive  motor  vehicles  as, 
for,  or  on  behalf  of  motor  carriers,"  49 
CFR  391.1(a).  Section  391.41(b)(10) 
provides  that: 

A  person  is  physically  qualified  to 
drive  a  motor  vehicle  if  that  person — 

Has  distant  visual  acuity  of  at  least  20/40 
(Snellen)  in  each  eye  without  corrective 
lenses  or  visual  acuity  separately  corrected 
to  20/40  (Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at  least  20/ 
40  (Snellen)  in  both  eyes  with  or  without 
corrective  lenses,  field  of  vision  of  at  least  70' 
in  the  horizontal  Meridian  in  each  eye,  and 
the  ability  to  recognize  the  colors  of  traffic 
signals  and  devices  showing  standard  red. 
green,  and  amber  *  *  *. 

Section  392.9b.  a  related  provision, 
requires  that: 

A  driver  whose  visual  acuity  meets  any  of 
the  minimum  requirements  of  S  391.41  of  this 
8ut>chapter  only  when  he  wears  corrective 
lenses  must  wear  properly  prescribed 
corrective  lenses  at  all  times  while  he  is 
driving.  If  a  driver  wears  contact  lenses  while 
driving,  he  must  have  a  spare  lens  or  set  of 
lenses  on  his  person  when  he  drives. 

The  vision  standard  in  Section 
391.41(b)(10)  is  written  in  the 
conjunctive  and  not  in  the  alternative. 
The  first  three  elements  of  the  standard 
are  separated  by  commas,  and  the 
fourth  element  is  preceded  by  the  word 
"and".  In  accordance  with  the  normal 


•  Petiuoner  wie  employed  as  a  truck  driver  by 
I  a  Hunt  Transport.  Inc.  P.O  Box  13a  l.owell. 
Arkansas  72745.  from  approximately  September. 
19«6  to  March.  1988  (Pet.  Stat,  at  1.  CX-P-H.  and  it 
was  PeUtioner't  termination  by  Hunt  and  the 
company's  subsequent  refusal  to  rehire  him  which 
resulted  in  the  FHWA  Determination  of 
Qualification.  See  D.Q.  at  2.  Hunt  filed  a  statement 
of  position  in  the  instant  review  proceeding  on  June 
2Z  199a  indicating  that  it  considered  PeUtioner 
medically  unqualified  tu  operate  a  commercial 
motor  vehicle  pursuant  to  49  CFR  part  391  and  that 
il  supported  the  Determination  of  Qualification  in 
ivsue.  The  company  also  stated  that  il  would  not 
participate  in  the  hearing. 


canons  of  statutory  interpretation,  I 
conclude  that  a  person  is  unqualified  to 
drive  a  commercial  vehicle  in  interstate 
commerce  unless  he  meets  all  four 
elements  of  the  vision  standard  (RCL-1). 

There  is  no  dispute  that  Petitioner  has 
the  ability  to  recognize  colors,  the  fourth 
element  of  the  standard.  Questions  are 
raised  about  Petitioner's  visual 
qualification  under  the  other  three 
elements.  With  regard  to  these,  I  must 
emphasize  at  the  outset  that 
understanding  and  interpreting  the 
regulations  and  the  evidence  in  this  case 
is  a  serious  challenge  because  of  the 
need  to  comprehend  how  a  pei-son  sees 
and  what  the  medical  terms  are  that 
describe  the  process.  Careful  attention 
must  be  paid  to  terminology  and 
potential  confusion  immediately  arises 
with  the  language  used  in  49  CFR 
391.41(b)(41)  setting  out  the  three 
elements  in  issue  here. 

Nevertheless,  it  is  my  view  based  on 
the  record  before  me  that  the  three 
elements  and  their  minimum  standards 
are  intended  to  be  measures  of  the 
following  aspects  of  the  vision  process 
{leaving  aside  for  the  moment  the 
question  of  what  corrective  lenses 
means). 

A.  Distant  Monocular  and  Binocular 
Acuity 

Monocular  and  binocular  are  terms 
used  to  describe,  respectively,  vision 
with  only  one  eye  and  vision  with  both 
eyes  at  the  same  time.  Acuity  means 
sharpness  or  keenness  of  vision.  Distant, 
when  used  in  the  context  of  vision,  is 
the  ability  to  see  distant  objects  in 
contrast  to  the  ability  to  see  near 
objects.  See  Stedman's  Medical 
Dictionary  885, 170.  20  (5th  Lawyers'  ed. 
1982). 

The  first  vision  element  in  section 
391.41(b)(10)  reads: 

Has  distant  visual  acuity  of  at  least  20/40 
(Snellen)  in  each  eye  without  corrective 
lenses  or  visual  acuity  separately  corrected 
to  20/40  (Snellen)  or  better  with  corrective 
lenses*  *  *. 

Although  the  term  "monocular"  is  not 
expressly  used,  I  find  that  the  words  "in 
each  eye"  and  "acuity  separately 
corrected"  must  mean  that  the  20/40 
(Snellen)  test  level  must  be  achieved  for 
distant  monocular  acuity;  in  other 
words,  it  is  the  minimum  level  for  a 
person's  ability  to  see  distant  objects 
using  one  eye,  tested  by  itself,  to  view 
the  object.  (The  word  "bilateral"  is  also 
used  to  metfn  the  acuity  of  each  eye 
measured  separately  (Win.  Ans.  4).) 

The  second  vision  element  in  Section 
391.41(b)(10)  reads: 


(Has)  distant  binocular  acuity  of  at  least 
20/40  (Snellen)  in  both  eyes  with  or  without 
corrective  lenses  *  *  *. 

The  word  "binocular"  ought  to  make  it 
clear  that  what  is  called  for  is  the 
measure  of  20/40  (Snellen)  for  a  person's 
ability  to  see  distant  objects  using  both 
eyes,  tested  simultaneously,  to  view  the 
object.  However,  the  phrase  "in  both 
eyes",  which  follows  the  word 
binocular,  seems  to  introduce  the 
contradictory  notion  that  this  element 
requires  a  distant  binocular  test  reading 
of  20/40  (Snellen)  for  each  eye.  I  find 
that  consistency  with  the  concept  of 
binocularity  means  that  the  measure  of 
20/40  (Snellen)  is  one  test  reading  taken 
with  both  eyes  open  and  looking  at  a 
distant  object. 

B.  Field  of  Vision 

The  third  vision  element  in  Section 
391.41(b)(10)  reads: 

[Has]  field  of  vision  of  at  least  70*  in  the 
horizontal  Meridian  in  each  eye  *  *  *. 

The  70°  requirement  is  a  test  reading 
for  each  eye  and  it  is  a  measure  of  scope 
of  each  eye's  vision  from  straight  ahead 
to  either  side. 

IIL  Fmdings  of  Fad 

A  Expert  Witnesses 

1.  Petitioner  presented  two  witnesses 
as  experts  in  the  proceeding.  Dr.  Eugene 
M.  Helveston  and  Dr.  Richard  L 
Windsor.  Respondent  called  one  expert 
witness.  Dr.  Arthur  H.  Keeney.  All  three 
are  well  qualified  to  testify  on  the 
matters  addressed  to  them  regarding 
Petitioner's  vision  (Tr.  33-35.  74-77;  Win. 
Aftl). 

2.  Dr.  Keeney  has  never  tested 
Petitioner's  eyesight.  Drs.  Helveston  and 
Windsor  have  examined  Petitioner,  but 
only  Dr.  Windsor  tested  Petitioner 
vision  with  an  Ocutech  lens  system  and 
only  Dr.  Windsor's  eye  examination 
results,  with  and  without  the  Ocutech 
lens  system,  were  submitted  by 
Petitioner  for  the  record  (Win.  Aff.  2; 
CX-O-1;  Helveston,  Tr.  47,  51-52,  62;  Tr. 
55-56;  see  CPF-8). 

3.  Dr.  Helveston  testified  on  cross- 
examination  about  his  test  results  for 
Petitioner's  eyes  without  the  Otnitech 
lens  system  and  the  results  are 
consistent  with  Dr.  Windsor's 
comparable  results  (Helveston,  Tr.  61- 
63). 

4.  Petitioner  submitted  as  exhibits  for 
the  record,  letters  and  reports  from  other 
doctors  who  have  examined  his  eyes. 
With  the  exception  of  the  examination 
report  of  Dr.  Charles  E.  Heinsen  (CS-A- 
1;  see  D.Q.  at  2,  4-7,  »-10),  their  results 
are  consistent  with  Dr.  Helveston's 
results  and  with  Dr.  Windsor's  non- 
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Ocutech  lens  system  results,  and  dieir 
conclusions  about  the  history  and 
condition  of  Petitioner's  eyes  are 
consistent  with  the  conclusions  of  Drs. 
Helveston  and  Windsor  (CX-B-1;  CX- 
C-1;  CX-D-l;  CX-E-1;  CX-F-1:  CX-G-1; 
CX-H-1;  CX-I-1:  CX-J-l:  CX-K-1-2; 
CX-4.-1;  CX-M-1;  CX-N-1). 

B.  History  and  Condition  of  Petitioner's  Eyes 

5.  Petitioner  was  bom  with  Duane's 
retraction  syndrome  type  II  affecting  his 
left  eye  and  the  condition  is  described 
as  an  in-turning  or  crossed  eye 
(esotropia)  and  deceased  central  vision 
in  the  eye  (strabismic  amblyopia]  (CPF- 
12;  Win.  Af f .  2;  Helveston.  Tr.  35-37; 
CX-A-1:  CX-B-l;  CX-B-1;  CX-G-1;  CX- 
I-1-:  CX-J-l;  CX-K-1;  CX-L-l;  CX-N- 

1). 

6.  In  August  and  December,  1988. 
when  Petitioner  was  36.  Dr.  Helveston 
operated  on  Petitioner's  left  eye 
regarding  the  esotropia  condition:  (a)  to 
achieve  the  appearance  of  straight  eyes; 
and  (b]  to  enlarge  Petitioner's  binocular 
field  of  vision  so  that  it  would  equal  that 
of  a  person  with  straight  eyes 
(Helveston.  Tr.  37.  68-69:  Pet.  Slat,  at  1- 
2}.  No  attempt  was  made  to  correct  the 
central  vision  acuity  of  Petitioner's  left 
eye  caused  by  strabismic  amblyopia 
because  there  is  no  known  surgical 
procedure  for  such  correction 
(Helveston.  Tr.  37-38.  60;  Win.  Aff.  2; 
CX-I-1;  CX-K-1). 

C.  Petitioner's  Eye  Test  Results  After 
1988  Surgery 

7.  Drs.  Helveston  and  Windsor  tested 
Petitioner's  eyes  after  the  surgery  in 
1988,  and  they  found  (without  the 
Ocutech  lens  system)  (Helveston,  Tr.  37- 
38,  51,  61-63;  CX-O-1;  Win.  Aff.  1;  CPF- 
3:  CPF-56;  RPF-14;  RPF-18;  RPF-17): 

(a)  Distant  monocular  acuity — right 
eye  ranging  between  20/40  and  20/25 
with  correction  (see  Finding  8); 

(b)  Distant  monocular  acuity — left  eye 
20/240  without  correction  (see  Finding 

8); 

(c)  Distant  binocular  acuity  ranging 
between  20/40  and  20/25;  and 

(d)  Field  of  vision  about  90°  in  each 
eye. 

8.  Petitioner's  right  eye  has'  low 
farsightedness  and  low  hyperopic 
stigma tism  and,  to  correct  these 
conditions.  Petitioner  wears  regular 
glasses  which  have  a  proscription  lens 
for  the  right  eye;  there  is  a  flat  or  blank 
("piano")  glass  with  no  refracting  power 
for  the  left  eye  because  there  is  no 
prescription-type  lens  which  can  correct 
the  left  eye's  strabismic  amblyopia 
(Petitioner.  Tr.  19;  Mrs.  Secrest  Tr.  31. 
61;  Keeney.  Tr.  105;  CX-I-1;  CX-K-1). 

9.  There  is  no  dispute  that  Petitioner's 
right  eye  distant  monocular  acuity 


meets  the  standard  in  49  CFR 
391.41(b)(10)  when  Petitioner  wears  his 
regular  glasses. 

10.  There  is  no  dispute  that 
Petitioner's  distant  binocular  acuity 
meets  the  standard  in  49  CFR 
391.41(b)(10)  when  Petitioner  wears  his 
regular  glasses. 

11.  There  is  no  dispute  that 
Petitioner's  field  of  vision  for  each  eye 
meets  the  standard  in  49  CFR 
391.41(b){10)  when  Petitioner  wears  his 
regular  glasses. 

12.  There  is  no  dispute  that 
Petitioner's  left  eye  distant  monocular 
acuity,  with  or  without  regular  glasses, 
does  not  meet  the  standard  in  49  C.F.R. 
§  391.41(b)(10)  and  there  is  no  dispute 
that  the  only  means  of  bringing 
Petitioner's  left  eye  distant  monocular 
acuity  up  to  the  regulation's  standard 
would  be  some  kind  of  telescopic 
system  (Petitioner,  Tr.  14;  Mrs.  Secrest, 
Tr.  28). 

D.  The  Ocutech  Lens  System  in  General 

13.  Telescopic  systems,  also  referred 
to  as  bioptic  telescopes  or  devices,  have 
been  developed  for  use  by  people  with  a 
fixed  vision  loss  in  both  eyes  or  in  their 
one  residual  eye  which  is  no  longer 
amenable  to  surgical  or  conventional 
optical  care;  the  Ocutech  lens  system  is 
the  trade  name  for  a  kind  of  bioptic 
telescope  or  device  ("Bioptic"  lens  is 
also  a  trade  name  for  one  of  these 
devices)  (Keeney.  Tr.  101-102. 108-109. 
113;  CX-Q-1-2;  RX-A-132;  RX-B-168). 

14.  Bioptic  devices  are  essentially 
Galihan  telescopes  mounted  in  or  above 
spectacle  lens  carriers  (RX-A  at  132; 
RX-B  at  168-171;  Keeney.  Tr.  108-110). 
Bioptic  devices  basically  do  what 
looking  through  a  pair  of  binoculars 
would  do;  namely,  magnify  the  visual 
world.  For  this  reason,  the  use  of  bioptic 
devices  to  enhance  the  vision  in  an 
impaired  eye  while  at  the  same  time 
using  an  essentially  normal  eye  is 
impossible  because  the  brain  will  not 
continuously  integrate  the  artificially 
magnified  picture  with  a  normal  picture 
of  the  same  thing  (Kenney.  Tr.  101-102. 
109).  See  Finding  28. 

15.  The  term  corrective  lens  is  usually 
applied  to  the  single  simple  lens  system 
of  myopic/hyperopic/astigmatic  or 
presbyopic  lenses,  not  to  an  Ocutech- 
type  system  which  combines,  into  one 
unit  system,  presbyopic  lenses  and  a 
periscopic/telescopic  system;  in  other 
words,  the  Ocutech  lens  system 
incorporates  mirrors  and  lenses  (Win. 
Ans.  4:  RPF-10). 

16.  Telescopic  lenses  or  bioptic 
devices  are  not  considered  corrective 
lenses  within  the  field  of  ophthalmology; 
they  are  considered  to  be  a  compound 
lens  system  or  special  low  vision  group 


of  devices  and  not  within  the  same 
frame  of  reference  as,  for  example, 
bifocals  or  contact  lenses  which  are  the 
usual  devices  provided  for  people  with 
vision  capable  of  correction  to  normal 
levels  (Keeney.  Tr.  113-115;  RPF-7;  RPF- 
8). 

17.  On  February  2, 1989,  Dr.  Windsor 
fitted  Petitioner  with  an  Ocutech  lens 
system;  Petitioner  has  never  used  an 
Ocutech  lens  system  other  than  in  Dr. 
Windsor's  office  on  February  2, 1989 
(Win.  Aff.  2;  Petitioner.  Tr.  18). 

18.  The  Ocutech  lens  system  used  by 
Petitioner  in  Dr.  Windsor's  office  on 
February  2, 1989  (in  particular,  a  bioptic 
device  manufactured  under  the  name, 
"Ocutech  Visual  Enhancement  System") 
has  a  four  power  (4x)  telescope  in  a 
square  device  mounted  above  the 
spectacle  lens  carrier  which  is.  in  effect. 
Petitioner's  regular  prescription  glasses 
(Win.  Ans.  2. 4;  Keeney.  Tr.  109-110; 
RPF-16). 

19.  On  February  2, 1989,  Dr.  Windsor 
found  that  distant  monocular  acuity  for 
Petitioner's  left  eye  was  20/40  when 
Petitioner  used  the  Ocutech  lens  system 
(CX-O-1;  Win,  Aff.  2;  Mrs.  Secrest,  Tr. 
25:  RPF-16). 

E.  How  Petitioner  Sees  with  Regular 
Glasses 

20.  Petitioner  is  not  a  person  with 
monocular  vision  because  he  is  not 
blind  in  one  eye;  Petitioner  sees  with 
two  eyes,  albeit  with  decreased  central 
acuity  in  one  eye  and  normal  central 
acuity  in  the  other  eye  as  corrected  by 
regular  prescription  glasses.  He  has 
normal  peripheral  vision  in  both  eyes, 
i.e.,  the  side  vision  outside  of  the  central 
5°  to  10'  of  the  field  of  vision. 
(Helveston,  Tr.  38-40,  68-69:  Win.  Aff.  2: 
Win.  Ans.  4:  Mrs.  Secrest,  Tr.  25-26: 
CPF-2;  CPF-9). 

21.  In  terms  of  binocular  vision,  when 
a  person  has  normal  central  acuity  in 
both  eyes,  the  eyes  do  not  function  as  a 
reinforcing  factor  for  each  other  (for 
example,  the  room  doesn't  get  twice  as 
bright  with  both  eyes  open  as  opposed 
to  only  one  eye  open);  there  is,  instead, 
a  rapid  and  essentially  equal  alternation 
between  the  two  eyes;  thus,  one  eye 
receives  the  image  stimulus  for  a  split 
second  and.  reciprocally,  the  other  eye 
receives  the  image  stimulus  for  a  split 
second,  so  that  during  the  act  of 
binocular  vision,  the  normal  person  is 
using  about  fifty  percent  of  the  capacity 
of  each  eye  at  a  given  time;  the  process 
is  called  "retinal  rivalry"  (Helveston,  Tr. 
40-41). 

22.  In  terms  of  binocular  vision,  when 
a  person  has  normal  central  acuity  in 
both  eyes,  the  brain  usually  takes  the 
straight  ahead  or  central  vision  of  the 


28728 


Federal  Register  /  Vol.  57.  No.  124  /  Friday.  June  26.  1992  /  Notices 


left  eye  and  fuses  it  with  the  straight 
ahead  or  central  vision  of  the  right  eye; 
these  are  slightly  different  images  of  the 
same  thing  but  integrated  by  the  brain 
into  a  single  image;  the  single-image 
vision  which  results  is  referred  to  as 
"stereopsis"  or  stereoscopic  vision 
[Keeney,  Tr.  86-88;  see  Stedman's 
Medical  Dictionary  1337-1338  (5th 
Lawyers*  ed.  1982)). 

23.  In  terms  of  binocular  vision,  when 
a  person  has  a  problem  with  central 
acuity  in  one  eye.  an  ambiguous  picture 
is  transmitted  to  the  brain,  a  condition 
called  "anomalous  retinal 
correspondence",  (Helveston,  Tr.  36; 
Keeney,  Tr.  86).  There  is  a  wide 
spectrum  of  ways  in  which  people  adapt 
to  anomalous  retinal  correspondence;  a 
person  may  physically  close  the  poor 
eye  or  squint  with  it,  or  turn  his  head  in 
such  a  way  as  to  integrate  the  images 
coming  from  both  eyes,  or  alternate 
using  them,  or  suppress  the  image 
coming  from  the  poor  eye  at  brain  level 
(Keeney,  Tr.  85-87;  RPF-15). 

24.  Because  Petitioner  has  had 
decreased  central  acuity  in  his  left  eye 
caused  by  strabismic  amblyopia  since 
childhood,  he  has  experienced 
anomalous  retinal  correspondence  and 
apparently  solved  the  problem  by 
suppressing  the  image  coming  from  his 
left  eye  while  relying  on  his  right  eye  (as 
now  corrected  by  regular  prescription 
glasses)  for  central  vision  acuity 

'  (Helveston.  Tr.  36-37;  Keeney,  Tr.  86). 
This  process  of  selective  combination  of 
the  two  images  by  Petitioner's  brain 
creates  one  image  of  20/40  or  better 
distant  binocular  acuity, 
notwithstanding  the  20/240  distant 
monocular  acuity  of  Petitioner's  left  eye 
(Win.  Ans.  4). 

25.  A  person's  brain  uses  the  side  or 
peripheral  vision  of  both  eyes,  and 
Petitioner's  peripheral  vision,  since  the 
1988  surgery,  is  not  significantly 
different  between  his  two  eves  (Win. 
Aff.  2;  Win.  Ans.  4). 

F.  How  Petitioner  Would  Use  and  See 
with  the  Ocutech  Lens  System 

26.  Dr.  Windsor  states  that  in  almost 
all  driving  situations.  Petitioner  would 
be  looking  through  the  lower  part  of  the 
Ocutech  lens  system  when  driving;  i.e., 
the  spectacle  lens  carrier  (Win.  Ans.  2. 
9).  Dr.  Windsor  further  states  that 
Petitioner  would  use  the  Ocutech  lens 
system's  upper  part,  the  4x  telescope, 
with  his  left  eye  for  one  to  two  second 
views  to  scan  the  distance  and  that  this 
would  be  simHar  to  the  way  Petitioner 
uses  the  rear  View  mirror  (Win.  Ans.  2, 
9;  RPF-16). 

27.  Although  Petitioner's  left  eye 
distant  monocular  acuity  tested  20/40 
when  using  the  Ocutech  lens  system  in 


Dr.  Windsor's  office  on  February  2, 1989. 
this  is  not  what  20/40  monocular  acuity 
would  be  like  for  that  eye  without  using, 
this  kind  of  telescopic  device  because: 

(a)  The  image  projected  on  Petitioner's 
left-eye  retina  when  looking  through  the 
4x  telescope  part  of  the  Ocutech  lens 
system  is  approximately  four  times  the 
size  of  the  right-eye  retina  image  looking 
through  the  prescription  lens  part  of  the 
system  (Helveston.  Tr.  52). 

(b)  Therefore.  20/40  vision  through  the 
telescope  is  equivalent  to  saying  that 
Petitioner  can  see  the  20/40  line  on  the 
eye  chart  with  his  left  eye  at  5  feet  from 
the  chart,  whereas  normal  20/40  vision 
without  the  4x  telescope  would  be 
equivalent  to  his  left  eye  seeing  the  20/ 
40  line  on  the  eye  chart  at  20  feet;  hence, 
the  Ocutech  lens  system  produces  an 
artificially  enlarged  image  for 
Petitioner's  left  eye  (Helveston.  Tr.  59; 
Keeney.  Tr.  102-103). 

28.  When  looking  through  any 
telescope,  turning  the  head  in  either 
direction  displaces  the  image  optically 
in  the  opposite  direction  and  the 
Ocutech  lens  system  which  Petitioner 
proposes  to  use,  with  its  4x  telescope,  is 
an  unusually  high  powered  device  and 
will  present  the  image  jumping  problem 
to  an  even  higher  degree  (Keeney,  Tr.  93; 
RX-B-168;  Helveston,  Tr.  54-55). 

29.  The  artificially  enlarged  image 
produced  by  the  Ocutech  lens  system 
means  that,  when  Petitioner  is  using  the 
4x  telescope  to  scan  the  distance  with 
his  left  eye.  and  at  the  same  time 
continuing  to  look  through  the  spectacle 
lens  carrier  part  of  the  Ocutech  lens 
system  with  his  right  eye.  his  binocular 
vision  is  suspect  because: 

(a)  Petitioner's  brain  cannot  integrate 
into  a  single  image,  a  left-eye  image  that 
is  four  times  larger  than  the  right-eye 
image  because  although  the  brain  can 
integrate  a  size  difference  of  four,  five, 
or  ten  percent  and  achieve  true 
stereopsis,  it  cannot  compensate  for  a 
four  hundred  percent  enlargement  of  an 
image  from  one  eye  versus  the 
unenlarged  image  from  the  other  eye 
(Keeney,  Tr.  84-88;  RPF-15). 

(b)  In  this  impossible  visual  situation. 
Petitioner's  brain  would  reject  the 
artificially  enlarged  or  magnified  picture 
and  refuse  to  integrate  it  with  the  right- 
eye  image,  a  situation  not  unlike  his 
brain's  reaction  to  the  constantly  low 
central  acuity  of  his  left  eye  vis-a-vis  his 
right  eye  (Keeney.  Tr.  87-88.  96-97. 101- 
102).  See  Finding  24. 

30.  Petitioner's  use  of  the  Ocutech  lens 
system  would  block  part  of  his  existing 
(i.e..  with  regular  glasses)  90°  field  of 
vision  in  two  respects  (RPF-18): 

(a)  First,  it  would  limit  Petitioner's 
left-eye  central  field  of  vision  to  perhaps 
10°  to  12°  at  best  because  surrounding 


the  magnified  area  that  the  Ocutech  lens 
system  provides  through  the  4x 
telescope,  is  an  area  of  non-vision  or 
"ring  scotoma"  which  is  generally  wider 
than  the  magnified  area  and  which 
occurs  for  two  reasons:  (1)  because  the 
magnified  picture  coming  from 
Petitioner's  left  eye  to  his  brain  overlaps 
something  in  the  space  he  is  looking  at 
and  blocks  it  out;  and  (2)  because  the 
telescope  body  of  the  Ocutech  lens 
system,  itself,  intrudes  on  the  magnified 
picture  (Helveston,  Tr.  62-64;  Keeney. 
Tr.  86-91.  96;  RX-A-135  (Table  1);  RX- 
B-168,  170). 

(b)  Second,  it  would  limit  Petitioner's 
field  of  vision  for  both  eyes  because  the 
housing  of  the  telescope,  mounted  above 
the  Ocutech's  spectacle  lens  carrier, 
intrudes  on  the  upper  portion  of  their 
field  of  vision  like  a  curtain  from  above, 
or  an  awning  effect,  even  when  both 
eyes  are  looking  underneath  the  housing 
and  through  the  spectacle  lens  carrier 
(Keeney.  Tr.  91-92. 109-110;  RX-B-170). 

31.  There  are  motion  and  vibration 
problems  normally  associated  with 
telescopic  devices  which  would  be 
significantly  present  if  Petitioner  used 
such  a  device,  like  the  Ocutech  lens 
system,  while  driving  a  vehicle. 

(a)  When  the  Ocutech  lens  system 
vibrates,  even  slightly,  Petitioner  will 
experience  significant  image  decay 
(Keeney,  Tr.  92-93:  RX-B-168-169). 

(b)  Speed-smear,  i.e.,  obscuration  of 
peripheral  vision  experienced  by  a 
person  sitting  in  a  moving  vehicle,  is  a 
problem  affecting  all  drivers,  but  for  a 
driver  using  a  telescopic  device,  the 
vehicle's  acceleration  can  reach  a  point 
at  which  speed-smear  in  his  peripheral 
vision  equals  the  telescope's  ring 
scotoma  and  the  driver  will  be 
functionally  blind  (Keeney.  Tr.  95-96; 
RX-B-173-174). 

G.  The  Advisability  of  Petitioner's  Use 
of  the  Ocutech  Lens  System  When 
Driving 

32.  Dr.  Windsor  is  of  the  opinion  that 
Petitioner  can  drive  with  his  vision  as  it 
currently  exists  with  his  regular 
prescription  glasses  because  a  person 
with  reduced  acuity  in  one  eye  may  still 
function  binocularly  and.  in  any  event, 
peripheral  vision  is  the  most  important 
function  for  safe  driving;  Dr.  Windsor 
emphasizes  that  central  vision  is  much 
more  of  a  spotting  method  for  looking  at 
signs  and  distant  objects  while 
peripheral  vision  is  used  to  detect  the 
sudden  movement  of  objects  or 
obstructions  at  the  side  (Win.  Aff.  5; 
Win.  Ans.  9). 

33.  Dr.  Windsor  would  not  prescribe 
the  Ocutech  lens  system  for  Petitioner  to 
use  on  a  routine  basis  when  driving;  he 
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views  the  Ocutech  lens  system  as  a 
backup  safety  device  for  Petitioner  in 
the  rare  circumstance  when  Petitioner 
might  have  to  use  his  left  eye  for  a  short 
period  of  time  for  distant  central  vision 
because  something  prevents  the  use  of 
his  right  eye  for  this  function;  Dr. 
Windsor  believes  that  in  that  event. 
Petitioner  would  be  able  to  see 
adequately  through  the  spectacle  lens 
carrier  part  of  the  Ocutech  lens  system 
in  order  to  drive  until  he  could  safely 
stop,  but  that  the  system's  telescope 
would  also  permit  Petitioner  to  take  one 
to  two  second  sightings  to  scan  the 
distance  with  his  left  eye  as  a  backup 
precaution  (Win.  Aff.  3;  Win.  Ans.  9; 
RPF-10). 

34.  Dr.  Helveston  opines  that 
Petitioner  would  be  just  as  well  or  better 
off  not  using  the  Ocutech  lens  system 
when  driving;  that  it  would  not  enhance 
Petitioner's  driving  ability,  safety,  or 
functional  performance;  and,  on  the 
contrary,  the  Ocutech  lens  system  might 
be  detrimental  to  Petitioner's  ability  to 
drive  (Helveston,  Tr.  46,  51,  55,  59,  65, 
70).  Dr.  Helveston  would  not,  therefore, 
advise  Petitioner  to  use  the  Ocutech  lens 
system  for  anything  other  than  static 
acuity  testing  to  show  that  his  left  eye 
distant  monocular  acuity  is  20/40 
(Helveston,  Tr.  53;  RPF-fl). 

35.  Dr.  Keeney,  testifying  as  an  expert 
not  only  in  ophthalmology  but  also  in 
transportation-related  visual  problems 
(Tr.  77],  stat5»  that  he  rarely  prescribes 
bioptic  telescopes  except  for  static  use 
at  a  desk  or  work  place;  he  does  not 
prescribe  them  for  driving  because  a 
person  cannot  drive  while  looking 
through  a  pair  of  binoculars  or 
telescope;  furthermore,  in  his  opinion, 
anyone  attempting  to  do  so  would 
actually  be  using  the  telescopic  device  a 
very  small  percentage  of  the  time  and,  in 
Petitioner's  case,  this  would  mean  that 
Petitioner  would  be  driving  the  vast 
majority  of  the  time  with  his  left  eye 
distant  monocular  acuity  at  a  20/240 
level  (Keeney,  Tr.  92, 104-106). 

36.  Petitioner  believes  that  he  should 
not  have  to  use  the  Ocutech  lens  system 
in  order  to  drive  commercially,  and 
further  believes  that  the  Ocutech  lens 
system  is  going  to  be  cumbersome  to 
wean  will  require  training  before  it  can 
be  used;  and,  if  used,  may  be  confusing 
and  possibly  cause  double  vision  (Mrs. 
Secrest,  Tr.  25). 

IV.  Opinion   I 

The  FHWA  has  stated  that  "the  public 
interest  in  motor  vehicle  safety  requires 
*  *  *  insuring  that  drivers  of  modem, 
mrre  complex  vehicles  can  safely 
withstand  the  increased  physical  and 
,  mental  demands  that  their  occupation 
now  imposes."  and  49  CFR  391.41 


contains  the  "minimum  physical 
requirements"  for  drivers  of  commercial 
motor  vehicles  operating  in  interstate 
commerce.  35  FR  6458  (Apr.  22. 1970);  43 
FR  56900  (Dec.  5, 1978). 

Petitioner  was  a  commercial  truck 
driver  for  about  a  year  and  a  half, 
notwithstanding  that  he  has  had  a 
physical  condition  since  childhood 
causing  decreased  central  vision  in  his 
left  eye  (see  n.  6;  Finding  1).  Through  a 
series  of  events  not  relevant  to  my 
decision  (see  D.Q.  at  2),  Petitioner 
underwent  a  physical  examination 
which  resulted  in  the  conclusion  by  his 
employer,  and  eventually  by 
Respondent,  that  he  is  not  qualified  to 
drive  a  commercial  vehicle  in  interstate 
commerce  because  the  low  central 
vision  in  his  left  eye  makes  it  impossible 
for  him  to  comply  with  the  vision 
standard  in  49  CFR  391.41(b)  (10)  calling 
for  distant  acuity  of  20/40  (Snellen)  in 
each  eye  tested  separately  with  or 
without  corrective  lenses. 

Here,  wholly  apart  from  independent 
evidence  in  the  record  (Findings  5-6, 
7(b),  8),  Petitioner  concedes  that  his  left 
eye  does  not  meet  §  391.41(b)  (10)'s 
distant  monocular  acuity  requirement 
(Finding  12).  Petitioner  contends  that  the 
requirement  can  be  met  by  using  an 
Ocutech  lens  system  (Findings  17, 19), 
which  means  that  Petitioner  looks 
through  the  telescopic  part  of  the  system 
with  his  left  eye  to  achieve  a  20/40 
(Snellen)  distant  acuity  level  (Finding 
18). 

Although  Petitioner  asserted  to  the 
Associate  Administrator  for  Motor 
Carriers,  in  seeking  review  of 
Respondent's  Determination  of 
Qualification  which  found  that  "bioptic 
telescopes"  cannot  be  used  to  comply 
with  §  391.41(b)  (lO)'s  vision  standard, 
that  an  Ocutech  lens  system  is  not  a 
bioptic  or  telescope  type  lens.  Petitioner 
has  now,  in  effect,  acknowledged  that  it 
is  (Finding  12).  Further,  the  record 
clearly  shows  that  the  Ocutech  lens 
system  is  one  kind  of  bioptic  or 
telescope  type  lens  system  and  that  for 
purposes  of  evaluating  what  Petitioner 
proposes  to  use  to  bring  the  vision  in  his 
left  eye  up  to  the  regulatory  standard,  all 
of  these  terms  are  essentially 
synonymous  (Findings  13, 18). 
Accordingly,  the  term  "bioptic 
telescopes"  hereinafter  in  my  decision 
includes  all  such  lenses,  including  the 
Ocutech  lens  system. 

Turning  to  the  question  of  whether 
"bioptic  telescopes"  can  bring  Petitioner 
into  compliance  with  §  391.41(b)  (10),  the 
record  shows  that  in  the  circumstances 
of  a  static  test  given  in  a  doctor's  office, 
Petitioner  can  achieve  a  20/40  (Snellen) 
left  eye  distant  acuity  result  with  an 
Ocutech  lens  (Finding  19).  But,  because 


using  the  Ocutech  is  the  same  as  having 
Petitioner  look  through  a  telescope  with 
one  eye  (Findings  14, 18),  in  this 
situation  Petitioner's  left  eye  is  simply 
receiving  an  artificially  enlarged  image 
and  the  20/40  (Snellen)  result  thus 
produced  is  not  comparable  to  what  is 
ordinarily  meant  by  the  20/40  (Snellen) 
acuity  standard  (Finding  27).  Nowhere 
in  Part  391  of  the  regulations  or  in  the 
remaking  history  is  there  any  indication 
that  the  FHWA  intended  other  than  that 
the  commonly  accepted  20/40  (Snellen) 
acuity  standard  be  used  for  the  vision 
requirement  in  §  391.41(b)  (10). 

Furthermore,  it  is  impossible  to 
assume  that  "bioptic  telescopes"  would 
enable  Petitioner  to  see  with  his  left  eye 
at  even  the  Ocutech's  "20/40"  acuity 
level  while  driving  a  vehicle.  Movement, 
vibration,  and  telescopes,  unfortunately, 
combine  to  produce  a  number  of 
problems;  for  example,  image  jumping 
(Finding  28),  and  image  decay  and 
speed-smear  (Finding  31);  and  two  of  the 
three  expert  witnesses  appearing  in  the 
proceeding  (Finding  1),  Drs.  Eugene  M. 
Helveston  and  Arthur  H.  Keeney, 
expressly  point  out  that  the  use  of 
"bioptic  telescopes"  is  limited  to  static 
situations  such  as  acuity  testing 
(Helveston,  Finding  34)  or  desk  work 
(Keeney,  Finding  35). 

Respondent  argues  that  the  purpose  of 
the  FHWA's  vision  standard  is  to  ensure 
that  drivers  have  adequate  vision  while 
handling  commercial  motor  vehicles  on 
the  highway  and,  consequently,  to  the 
extent  that  a  test  purporting  to  show  a 
driver's  compliance  with  any  element  of 
the  standard  cannot  be  replicated  under 
actual  highway  conditions,  it  does  not 
satisfy  the  requirements  of  §  391.41(b) 
(10)  (RCL-2).  1  agree  and  conclude, 
therefore,  that,  in  addition  to  the  fact 
that  bioptic  telescopes  do  not  bring 
distant  monocular  acuity  for  Petitioner's 
left  eye  up  to  the  20/40  (Snellen) 
standard  within  the  meaning  of 
§  391.41(b)(10)  in  a  test  situation,  also, 
and  more  significantly,  such  lenses  do 
not  do  so  under  driving  conditions 
(Findings  28-32). 

It  is  also  clear  from  the  record  that 
even  if  a  bioptic  lens  could  provide 
Petitioner  with  20/40  distant  monocular 
acuity  in  his  left  eye  while  driving,  it 
would  not  be  doing  so  on  a  continuous 
basis.  Petitioner's  expert  witness 
(Finding  1),  Dr.  Richard  L  Windsor,  who 
fitted  Petitioner  with  the  Ocutech 
(Finding  17),  concedes  that  such  lenses 
cannot  be  used  routinely  by  Petitioner 
for  driving;  rather,  the  telescope  part  of 
the  Ocutech  can  only  be  used  for  spot 
checking  of  distant  objects  by  the  left 
eye  or  as  a  safety  precaution  in  rare 
circumstances  when  something  might 
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happen  to  Petitioner's  right  eye  making 
him  dependent  on  the  left  eye  for  central 
vision  for  a  very  brief  period  (Findings  9, 
26.  33). 

Based  on  the  foregoing.  I  must  again 
conclude  that  a  bioptic  telescope  lens 
does  not  bring  distant  monocular  acuity 
for  Petitioner's  left  eye  up  to  the  20/40 
(Snellen)  standard  contemplated  by 
§  391.41(b)  (10)  under  driving  conditions 
because,  when  driving.  Petitioner  would 
not  be  using  the  telescope  for  the 
majority  of  the  time  but  would,  instead, 
be  relying  on  his  left  eye's  central  vision 
at  he  distant  monocular  level  it  normally 
has  and  that  level,  at  20/240  (Snellen),  is 
well  below  what  the  regulation  requires 
(Findings  7(b).  a  18,  35). 

Finally,  although  it  is  undisputed  that 
with  his  regular  prescription  glasses. 
Petitioner  complies  with  §  391.41(b)(10)'s 
minimum  standards  for  distant 
binocular  acuity  and  field  of  vision 
(Findings  7(c)-{d),  10-11).  Petitioner 
would  be  unable  to  maintain  these 
standards  when  using  a  bioptic 
telescope. 

Petitioner  is  still  considered  to  have 
binocular,  not  mongcular,  vision  despite 
the  fact  that  he  has  decreased  central 
vision  in  his  left  eye  (Findings  20-25) 
and,  as  indicated  above,  his  distant 
binocular  acuity,  with  glasses,  is 
acceptable  under  the  regulations 
(Finding  7(c)).  Expert  testimony  shows, 
however,  that  Petitioner's  eyes  would 
not  continue  to  ftmction  binocularly 
when  his  left  eyes  uses  the  Ocutech's 
telescope  and  his  right  eye  uses  the 
Ocutech's  spectacle  lens  carrier 
(Findings  21-22.  29).  And,  although  when 
driving,  as  concluded  above.  Petitioner 
would  not  be  using  the  Ocutech's 
telescope  for  the  majority  of  the  time.  I 
must  nevertheless  still  conclude  that 
during  the  time  it  would  be  used. 
Petitioner  would  not  be  seeing 
bmocularly  and.  accordingly,  would  not 
have  distant  binocular  acuity  at  the 
level  required  by  §  391.41(b)(10). 

While  Petitioner's  90°  field  of  vision  in 
each  eye  exceeds  §  391.41(b)(10)'8 
minimum  requirement  of  70°  (Finding 
7(d)).  expert  testimony  establishes  that 
Petitioner's  left-eye  central  field  of 
vision  will  be  decreased  to  10°  to  12°.  or 
even  less,  when  using  the  telescope 
because  of  the  ring  scotoma  the 
telescope  produces  (Finding  30(a)).  In 
this  regard.  Respondent  argues  that  the 
purpose  of  the  field  of  vision 
requirement  in  the  FHWA  regulations  is 
to  ensure  that  commercial  drivers  have 
a  broad,  unobstructed  view  of  potential 
hazards  on  and  to  the  side  of  the  road. 
Thus,  Respondent  reasons  that  the  70° 
standard  in  Section  391.41(b)(10)  is 
intended  to  be  a  continuous  and 
imintemipted  70°  visual  field  for  each 


eye  (RCL-3).  Respondent  argues, 
therefore,  that  a  driver  may  not 
compensate  for  the  loss  of  10°  or  20°  of 
central  field  width  to  a  ring  scotoma  by 
having  an  additional  10°  or  20°  of  field 
width  at  the  periphery  (RPF-19). 

I  find  that  the  record  does  not  show 
exactly  how  many  degrees  of  central 
field  vision  will  be  lost  to  Petitioner's 
left  eye  when  using  the  telescope 
(Findings  2-4.  7. 19),  but  it  does  show 
that  the  left  eye's  central  field  will  only 
be  about  10°  to  12°,  with  the  remaining 
central  visual  area  affected  by  ring 
scotoma  at  least  as  much  as  that,  or 
more  (Finding  30(a)).  The  ring  scotoma 
area  of  nonvision,  also,  clearly 
constitutes  an  interruption  in 
Petitioner's  left-eye  field  of  vision.  In  the 
absence  of  evidence  that  the  FHWA 
intended  the  contrary,  I  agree  with 
Respondent's  position  that  the  70°  field 
of  vision  requirement  means  a 
continuous  visual  field  from  the  center 
to  the  periphery  and,  here,  while 
Petitioner  may  be  able  to  demonstrate 
an  overall  left-eye  field  of  vision 
somewhat  in  excess  of  70°  even  when 
using  the  Ocutech.  the  field  will  not  be 
continuous  and  uninterrupted  from 
center  to  side.  Consequently,  I  conclude 
that  Petitioner's  use  of  the  Ocutech  will 
make  his  left-eye  field  of  vision 
substandard.  Furthermore,  by  simply 
wearing  the  Ocutech.  Petitioner's  upper 
field  of  vision  for  both  eyes  will  be 
decreased  because  of  the  awning  effect 
of  the  telescope's  housing  above  the 
Ocutech's  spectacle  lens  carrier  (Finding 
30(b)l. 

In  light  of  the  foregoing,  I  conclude 
that  neither  the  Ocutech  lens  system  nor 
other  types  of  bioptic  telescope  lenses 
can  correct  Petitioner's  vision  to  the 
standard  specified  by  S  391.41(b)(10). 

As  for  the  second  issue  in  this 
proceeding,  whether  the  Ocutech  lens 
system  constitutes  "corrective  lenses" 
within  the  meaning  of  §§  391,41(b)(10) 
and  392.9a,  I  conclude  that  it  does  not.^ 
In  the  Determination  of  Qualification, 
Respondent  considered  the  language 
and  intent  of  the  FHWA's  vision 
standard  for  commercial  drivers  as 
revealed  by  the  history  of  the  agency's 
regulations  and  held  that  the  term 
"corrective  lenses"  is  used  in 
§§  391.41(b)(10)  and  392.9a  only  as  an 
equivalent  for  glasses  or  spectacles  or 
contact  lenses.  See  D.Q.  at  10-13. 
Respondent  further  found  that  the 
FHWA  "neither  contemplated  nor 


^  As  indicated  at  the  outset  of  my  conclusions, 
whether  the  Ocutech  lens  system  is  a  kind  of  bioptic 
telescope  is  obviously  an  Issue  in  this  case.  The 
Associate  Administrator  raised  some  specific 
questions  about  the  Ocutech  as  a  corrective  lens 
and  these  are  the  questions  addressed,  infra. 


authorized  the  use  of  any  other  vision- 
enhancing  device,  such  as  bioptic 
telescopes."  Id.  at  13. 

In  this  review  proceeding,  I  am 
directed  to  determine  whether  the 
Ocutech  lens  system  is  something 
different  from  glasses  or  contact  lenses, 
or  whether  it  is  a  sophisticated  or 
technologically  advanced  set  of  glasses. 
If  the  former,  under  Respondent's  ruling 
in  the  D.Q..  the  Ocutech  would  not  be  a 
corrective  or  vision-enhancing  device 
for  purposes  of  the  regulations;  if  the 
latter,  it  would  be. 

I  stated  my  concern  at  the  hearing  that 
aside  from  whether  the  Ocutech  can  be 
defined  as  "glasses",  confining 
"corrective  lenses"  specifically  to 
glasses,  or  spectacles  or  contact  lenses, 
may  unreasonably  and  inappropriately 
eliminate  the  use  by  commercial  drivers 
of  new  developments  for  vision 
correction  and  enhancement,  see  Tr.  114. 
Counsel  for  Respondent  also  stated  at 
the  hearing  that  if  the  Ocutech  lens 
system  were  able  to  correct  Petitioner's 
vision  to  the  standard  required  by  the 
regulations.  Respondent  would  take  the 
position  in  the  proceeding  that  the 
Ocutech  was  a  corrective  lens  for 
purposes  of  §§  391.41(b)(10)  and  392.9a. 
see  Tr.  32, 107-108.  See  also  CPF-15. 

Regrettably  for  Petitioner,  the  record, 
as  found  above,  unquestionably 
demonstrates  that  the  Ocutech  will  not 
correct  his  vision  to  the  required 
standard. 'The  record  further 
demonstrates  that  the  Ocutech  is  not 
considered  to  be  corrective  lenses 
within  the  field  of  ophthabnology;  more 
specifically,  it  is  not  considered  by 
practitioners  to  be  comparable  to  the 
simple  lens  system  constituting 
prescription  glasses  and  contact  lenses, 
services  which  are  used  correct  vision 
problems  (Findings  15-16). 

The  Ocutech  lens  system,  therefore, 
wholly  apart  from  the  FHWA 
regulations,  is  not  commonly  accepted 
as  a  sophisticated  or  technologically 
advanced  set  of  glasses;  it  is  thought  of 
as  something  different  from  glasses  and 
contact  lenses:  in  particular,  as  an  aid 
for  persons  with  severe  and 
unimprovable  vision  loss  to  see 
something  in  certain  kinds  of  situations 
rather  than  as  a  means  of  correcting 
their  vision  (Finding  13).  In  light  of  this, 
as  well  as  the  fact  that,  in  this  case,  the 
Ocutech  has  been  shown  not  to  correct 
Petitioner's  vision.  I  conclude  that  the 
Ocutech  is  not  a  corrective  lens  in 
accordance  with  Respondent's  ruling  in 


*  Although  decision  in  this  case  is  unfavorable  to 
Petitioner.  I  am  not  unsympathetic  to  his  position, 
especially  since  he  has  a  commendable  driving 
record. 
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the  Determination  of  Qualification. 
Indeed,  two  of  the  expert  witnesses  in 
the  proceeding,  Drs.  Helveston  and 
Keeney.  do  not  consider  the  Ocutech 
suitable  for  anyone  while  driving 
(Findings  34-35),  and  the  third  expert 
witness.  Dr.  Windsor,  only  recommends 
its  possible  driving  use  as  a  back-up 
safety  device  for  emergency  situations 
(Finding  33).  Petitioner,  himself,  has 
indicated  for  the  record  that  he  has 
doubts  about  his  ability  to  use  the 
Ocutech  for  driving  (Finding  36). 

In  sum,  the  Ocutech  lens  system 
which  Petitioner  proposes  to  use  to  meet 
the  vision  requirements  in  the  FHWA 
regulations  fails  to  correct  his  vision  to 
the  required  levels  and  does  not 
constitute  "corrective  lenses"  within  the 
meaning  of  the  regulations. 

I  am  compelled  to  add  the  fmal 
comment  that  in  this  proceeding  the 
record  shows  that  neither  Drs. 
Helveston  and  Windsor  nor  Petitioner 
believe  that  Petitioner  needs  to  use  the 
Ocutech  for  driving  a  commercial 
vehicle  (Findings  32.  34,  36).  They  feel 
that  Petitioner's  vision,  as  corrected  by 
his  regular  glasses,  is  sufficient  for  safe 
driving  irrespective  of  the  requirement 
in  the  regulations  for  a  minimum  distant 
acuity  level  for  binocular  vision  as  well 
as  one  for  distant  monocular  acuity  in 
each  eye  (see,  e.g..  Finding  32).  By 
contrast.  Dr.  Keeney  disagrees  (Tr.  83- 
84). 

However,  the  propriety  of  the 
regulations  is  not  an  issue  in  this 
proceeding.  See,  Tr.  11-13.  73.  The 
FHWA's  Associate  Administrator  for 
Motor  Carriers  has  stated  in  the  Order 
Appointing  Administrative  Law  Judge 
that,  at  anothra-  time,  the  agency  will  be 
considering  changes  in  commercial 
driver  qualifications  including  issues 
relating  to  low  vision  and  monocular 
drivers,  id.  at  1. 1  would  simply  call  the 
agency's  attention,  therefore,  to  the  fact 
that  the  record  before  me  indicates  that 
there  are  differences  of  opinion  among 
highly  qualified  experts  in 
ophthalmology  about  the  need  to  require 
compliance  with  minimum  standards  for 
both  the  binocular  and  monocular 
distant  acuity  levels  in  all 
circumstances.  See.  e.g.,  Helveston.  Tr. 
47.  65-67;  Keeney,  Tr.  83-84;  Win.  Aff.  2; 
Win.  Ans.  See  also  CPF-12;  CPF-13; 
CPF-14.  This  issue  must  be  resolved  at  a 
different  time  and  in  a  different  forum. 
I  conclude  that  Petitioner's  use  of  an 
Ocutech  or  other  bioptic  telescopic  lens 
will  not  enable  him  to  meet  the  vision 
requirement  in  49  CFR  §  391,41(b)(10) 
and  that  such  lenses  are  not  corrective 
lenses  within  the  meaning  of  49  CFR 
391.41(b)(10)  and  392.9a. 


Dated  at  Washington,  DC.  this  28th  day  of 
May  1991. 

Robert  L  Barton,  Jr., 
Administrative  Law  Judge. 

Federal  Highway  Administratioa 

[Docket  No.  R5-89-174] 

In  the  matter  of  Robert  Hansen  Trucking. 
Inc.,  Respondent 

Order  in  Response  to  Respondent's 
Motion  to  Dismiss  or,  in  the  Alternative, 
to  Amend  Reply,  and  Regional  Director's 
Motion  for  Summary  Judgment 

Background 

This  matter  comes  before  me  on 
motions  filed  by  Robert  Hansen 
Trucking.  Inc.  (hereafter  "Hansen"  or 
Respondent),  and  the  Regional  Director. 
Office  of  Motor  Carriers,  Region  5.  under 
part  386  of  the  Federal  Highway 
Administration's  (FHWA)  Rules  of 
Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings  (49 
CFR  part  386). 

This  is  a  civil  forfeiture  proceeding 
initiated  by  the  Regional  Director  by 
Notice  of  Claim  dated  February  15. 1990. 
See  49  CFR  386.11(b).  The  Regional 
Director  has  alleged  that  Hansen 
committed  37  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  These  violations  consist  of 
one  count  of  failing  to  report  an 
accident,  in  violation  of  49  CFR  394.9(a). 
and  36  (thirty  six)  counts  of  "requiring  or 
permitting"  drivers  to  make  false  entries 
on  their  records  of  duty  status,  in 
violation  of  49  CFR  395.8(e).  The 
Regional  Director  assessed  a  civil 
penalty  of  $400  for  the  one  violation  of 
§  394.4(a)  and  $450  for  each  of  the  36 
violations  of  §  395.8(e),  for  a  total  civil 
penalty  of  $16,600. 

On  March  20, 1990,  Hansen,  through 
counsel,  replied  to  the  Notice  of  Claim. 
Hansen  admitted  that  it  failed  to  report 
the  accident  cited  by  the  Regional 
Director  in  count  1  of  the  Notice  of 
Claim,  but  "affirmatively  alleges  that  it 
did  not  report  the  accident  in  question 
due  to  its  understanding  that  the 
accident  was  'non-reportable'  as  only 
the  carrier's  equipment  sustained 
property  damage."  Hansen  denied  that  it 
required  or  permitted  any  of  the  drivers 
cited  in  counts  2  through  37  of  the  Notice 
of  Claim  to  falsify  their  records  of  duty 
status.  Hansen  alleged  in  its  Reply  that 
it  has  a  "comprehensive  safety  program 
*  *  *  designed  to  discover  violations, 
notify  drivers  of  violations,  reward 
drivers  for  compliance  and  discipline 
drivers  for  violations."  and  that  "there  is 
no  evidence  that  the  respondent 
'required  or  permitted'  falsification  of 
logs." 


Hansen's  March  20  Reply  further 
indicated  that  Hansen  did  not  request  a 
formal,  trial-type  hearing,  but  rather 
requested  the  Associate  Administrator 
to  decide  the  matter  based  on  the 
evidence  submitted  "herein."  See  49 
CFR  386.14(b)(2)  and  386.16(a).  The  relief 
requested  by  Hansen  is  (1)  dismissal  of 
count  1.  because  Hansen  "properly 
reported  all  other  accidents  and  failed  to 
report  the  accident  in  question  due 
solely  to  a  mistaken,  but  good  faith, 
interpretation  of  the  reporting  criteria." 
or.  alternatively,  reduction  in  the 
assessed  forfeiture  amount  to  $50.00. 
and  (2)  dismissal  of  counts  2  through  37 
because  "there  is  no  evidence  that  the 
respondent  'required  or  permitted' 
falsification  of  logs."  or,  alternatively, 
reduction  in  the  assessed  forfeiture 
amount  to  $50.00. 

On  May  25, 1990,  Hansen  moved  to 
dismiss  the  Notice  of  Claim  or,  in  the 
alternative,  to  amend  its  Reply  and 
request  an  oral  hearing. 

On  October  25. 1990.  the  Regional 
Director  answered  Hansen's  May  25 
Motion  to  Dismiss  urging  the  Associate 
Administrator  to  deny  Hansen's  motion 
in  all  respects  and  to  grant  summary 
judgment  in  favor  of  the  Regional 
Director.  On  November  7. 1990.  Hansen 
replied,  and  on  November  19, 1990.  the 
Regional  Director  submitted  his  "Final 
Response." 

Discussion 

This  case  presents  several  procedural 
and  substantive  issues  for  resolution 
which  have  become  entwined.  For  the 
reasons  set  forth  below,  I  have  decided 
to  permit  Respondent  Hansen  to  amend 
its  Reply  of  March  20, 1990.  and  to 
accept  its  Amended  Reply  of  May  25. 
1990,  but  to  deny  its  request  for  a 
hearing;  to  grant  summary  judgment  in 
favor  of  the  Regional  Director  on  count 
1,  failing  to  report  an  accident  in 
violation  of  49  CFR  394.9(a);  and  to 
dismiss  counts  2  through  37,  requiring  or 
permitting  drivers  to  make  false  entries 
on  their  records  of  duty  status,  in 
violation  of  49  CFR  395.8(e). 

Amended  Reply  and  Request  for 
Hearing 

The  Regional  Director  initiated  this 
civil  forfeiture  case  by  issuing  a  Notice 
of  Claim  to  Hansen  alleging  37 
violations  of  the  FMCSRs  on  February 
15. 1990.  See  Exhibit  1  of  Regional 
Director's  October  25, 1990.  Motion  for 
Summary  Judgment;  "Record"  at  95-99. 
Service  is  completed  upon  mailing.  49 
CFR  386.31(a).  Under  the  FHWA's  rules 
of  practice.  Hansen's  reply  was  due 
within  15  days  after  the  claim  letter  was 
served.  49  CFR  386.14(a).  The  Regional 
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Director  has  stated  that  he  agreed  that 
the  Respondent  coidd  have  until  March 
21. 1990.  to  reply.  Respondent  Hansen  in 
fact  replied  on  March  20. 1990.  Because 
of  the  agreement  of  the  parties.  I  deem 
Hansen's  initial  reply  of  March  20. 1990, 
to  be  timely. 

In  its  initial  reply.  Hansen  waived  its 
right  to  a  hearing  and  requested  that  the 
Associate  Administrator  render  a 
decision  based  on  the  evidence 
submitted. 

On  May  25.  Hansen  filed  a  "Motion  to 
Dismiss  Notice  of  Qaim;  In  the 
Alternative.  Motion  to  Amend  Reply 
and  Request  Oral  Hearing."  Hansen's 
May  25  motion  suggests  that  it  believes 
that  the  receipt  of  a  "Satisfactory" 
safety  rating  from  the  FHWA  is  new  or 
additional  evidence  that  supports  its 
defense  to  counts  2  through  37  that  it  did 
not  "require  or  permit"  drivers  to  falsify 
their  records  of  duty  status. 

The  Regional  Director  did  not  reply  to 
Hansen's  May  25  motion  until  October 
25, 1990.  The  Regional  Director  then 
opposed  Hansen's  motion  to  amend  its 
reply  and  to  request  a  hearing  on  purely 
procedural  grounds;  i.e.,  that  Hansen's 
request  is  untimely.  I  disagree  that 
Hansen's  request  is  untimely.  I  view 
Hansen's  May  25,  motion  as  an  attempt 
to  amend  or  withdraw  a  pleading.  See  49 
CFR  386.51. 1  beheve  that  S  386.51 
permits  parties  to  amend  their  pleadings 
to  conform  to  the  facts  of  the  case  as 
they  are  developed. 

I  also  believe  that  I  have  inherent 
authority  to  refer  a  matter  for  oral 
hearing,  if  a  party  submits  the  matter  to 
me  for  decision  based  on  evidence 
submitted  and  I  determine  that  a  hearing 
is  warranted.  I  do  not  believe  that  I 
should  read  §  386.14  so  mechanically  or 
rigidly  as  to  deny  a  respondent  a 
hearing  in  a  case,  for  example,  where  a 
respondent  discovers  exculpatory 
evidence  that  might  tend  to  negate 
allegations  of  violations. 

Hansen's  original  Reply  contained  a 
denial  of  counts  2  through  37  of  the 
Notice  of  Claim,  and  requested  that  the 
Associate  Adminstrator  decide  the 
matter  based  on  the  evidence  submitted. 
The  Amended  Reply  primarily  differs 
from  the  initial  reply  by  referring  to  a 
recently  received  safety  rating  from  the 
FHWA  and  by  requesting  a  hearing.  The 
Regional  Director  does  not  state  in  what 
way  he  would  be  prejudiced  by 
permitting  the  requested  amendment. 
Hansen's  original  Reply  put  the  Regional 
Director  on  notice  that  Hansen  denied 
counts  2  through  37. 

In  this  case.  I  do  not  believe  it  is 
necessary  to  determine  whether  a  safety 
rating  constitutes  "evidence."  in  order  to 
rule  on  Hansen's  motion.  However,  it  is 
my  view  that  a  "Satisfactory"  safety 


rating  is  not  a  defense  to  a  charge  that  a 
violation  occurred,  nor  does  it  preclude 
the  initiation  of  an  enforcement  action 
by  a  Regional  Director.  The  factors 
which  are  considered  in  assigning  safety 
ratings  relate  to  the  total  level  of  a 
carrier's  compliance  with  applicable 
regulations.  It  is  intended  primarily  to  be 
a  management  tool  for  the  FHWA  to 
prioritize  the  allocation  of  its  resources 
to  focus  on  those  carriers  which  may 
require  special  attention. 

A  Regional  Director's  decision  to 
initiate  enforcement  action,  on  the  other 
hand,  is  based  on  violations  discovered 
and  a  determination  that  enforcement 
action  is  required  to  induce  compliance 
with  the  regulations.  This  decision  is  not 
necessarily  based  on  a  review  of  a 
carrier's  overall  compliance  record. 
Indeed,  at  times  the  subject  of  an 
enforcement  action  may  be  in 
satisfactory  compliance  with  applicable 
regulations,  except  for  the  area  in  which 
violations  were  discovered.  In  this 
sense,  a  Regional  Director's  decision  to 
initiate  an  enforcement  case  against  a 
motor  carrier  may  be  unrelated  to  the 
carrier's  overall  safety  rating. 

Because  I  believe  that  the  Regional 
Director  will  not  be  prejudiced  by 
granting  Hansen  leave  to  amend  its 
Reply  in  this  case,  I  will  permit 
Respondent  Hansen  to  amend  its  Reply 
to  the  Notice  of  Claim,  although  I  am 
today  denying  Hansen's  request  for  a 
hearing  and  giving  no  weight  to  the 
"Satisfactory"  safety  rating  received 
from  the  FHWA.  By  admitting  Hansen's 
Amended  Reply  in  this  proceeding,  I 
believe  that  the  parties  will  be  treated 
fairly,  and  I  will  be  aided  in  fully 
considering  the  issues  and  the 
argument's  of  the  parties.  Similarly,  I  am 
considering  the  Regional  Director's 
Motion  of  October  25,  in  order  to 
complete  the  record  before  me. 

Count  1 

With  respect  to  count  1.  failing  to 
report  an  accident,  Hansen  has  admitted 
that  it  committed  this  violation.  In 
defense  or  mitigation,  Hansen  argues 
that  its  failure  to  report  was  due  to  a 
mistake  of  law.  allegedly  not  realizing 
that  accidents  involving  damage  only  to 
the  carrier's  own  property  are 
nonetheless  reportable  to  the  FHWA. 

I  find  nothing  in  part  394  of  the 
FMCRs  that  would  lend  support  to  such 
an  interpretation  of  the  FHWA's 
accident  reporting  requirements,  nor 
does  Hansen  cite  to  anything  in  its 
pleadings  that  would  support  such  an 
interpretation.  Indeed,  because  of  the 
detailed  definition  of  "reportable 
accident"  contained  in  these  regulations 
(49  CFR  394.3(b)).  I  do  not  find  Hansen's 
argument  plausible  either  as  a  defense 


or  as  further  mitigation  of  the  penalty 
assessed.  The  definition  of  "reportable 
accident"  not  only  clearly  states  what  »8 
reportable,  it  states  what  is  not 
reportable.  Because  this  definition 
expressly  provides  that  accidents 
involving,  for  example,  only  the 
boarding  and  alighting  or  loading  and 
unloading  of  a  vehicle  are  not 
reportable.  I  do  not  find  it  credible  that 
Hansen  believed  that  any  accident 
resulting  only  in  damage  to  the  carrier's 
equipment  was  not  reportable. 

The  evidence  submitted  by  Hansen  , 
indicates  that  it  has  hired  a  "safety 
director"  who  is  purportedly  familiar 
with  the  applicable  regulations.  The 
record  also  reveals  that  Hansen  was 
visited  by  agents  of  the  FHWA  at  least 
twice  before  the  visit  which  resulted  in 
the  instant  Notice  of  Claim.  See 
"Record"  at  139-150.  This  evidence 
suggests  that  Hansen  is  familiar  with  the 
requirements  of  the  regulations.  While 
Hansen's  mistake  may  have  been 
"innocent."  I  do  not  find  it  to  be 
reasonable  given  the  evidence  of  its 
knowledge  of  the  regulations. 

With  respect  to  Hansen's  defense  of 
count  1. 1  do  not  find  that  a  formal,  trial 
type  hearing  is  warranted.  Hansen  has 
admitted  the  violation  occurred,  and  I. 
therefore,  do  not  find  that  a  material 
factual  issue  is  in  dispute  with  reference 
to  count  1. 1  also  do  not  believe  that  an 
oral  hearing  will  aid  in  my  resolving  this 
quesiton.  It  is  my  view  that  Respondent 
may  have  made  a  mistake  of  law.  but  I 
do  not  believe  this  mistake  to  have  been 
reasonable  under  all  the  circiunstances. 
Mere  ignorance  of  the  law  cannot  be  a 
defense  or  an  excuse  for  violating  the 
law.  See  Luck  Trucking,  Inc..  FHWA 
Docket  No.  85-50H.  Final  Order,  January 
27. 1988.  55  Fed.  Reg.  2962  (1990).  In  this 
case  I  must  hold  that  Hansen  knew,  or 
should  have  known,  that  accidents  such 
as  that  cited  by  the  Regional  Director 
are  reportable  to  the  FHWA  under  49 
CFR  part  394. 

Because  Hansen  has  admitted  that  it 
failed  to  report  the  accident  cited  by  the 
Regional  Director  in  count  number  1  of 
the  Regional  Director's  Notice  of  Claim. 
I  find  that  Hansen  committed  this 
violation.  For  the  reasons  outlined 
above,  I  also  find  Hansen's  argument  in 
further  mitigation  of  the  penalty 
assessed  to  be  unpersuasive.  The 
penalty  assessed  by  the  Regional 
Director  is  80  percent  of  the  maximum 
allowed  for  this  paperwork  requirement 
I  also  note  that  Hansen  has  been  the 
subject  of  a  previous  enforcement  action 
initiated  by  a  notice  of  claim  letter  dated 
April  28. 1986.  See  "Record"  at  108-119. 1 
find  that  the  assessed  penalty  to  be 
reasonable  and  as  tending  to  induce  this 


carrier  to  comply  with  the  accident 
reporting  requirements  in  the  future. 
Accordingly,  I  find  Hansen  liable  to  the 
Regional  Director  for  the  full  amount  of 
the  $400  civil  penalty  assessed  for  count 
number  1. 

Counts  2  through  37 

Counts  2  through  37  represent  36 
alleged  instances  of  "requiring  or 
permitting"  drivers  to  make  false  entries 
on  their  records  of  duty  status,  in 
violation  of  49  CFR  395.8(e).  Hansen  has 
denied  these  violations  in  its  original 
Reply  of  March  20, 1990,  and  again  in  its 
Amended  Reply  of  May  25, 1990.  In  both 
instances,  Hansen  has  asked  that  the 
Associate  Administrator  dismiss  counts 
2  through  37  "upon  the  grounds  that 
there  is  no  evidence  that  the  respondent 
'required  or  permitted'  falsification  of 
logs,  as  alleged. 

In  its  initial  Reply,  Hansen  asked  that 
the  Associate  Administrator  decide  this 
matter  based  on  the  evidence  submitted 
"herein."  March  20  Reply  at  2.  The 
agency's  regulations  provide  that,  "If  a 
notice  of  intent  to  submit  evidence 
without  formal  hearing  is  filed  [as  was 
done  in  this  case]  or  if  no  hearing  is 
requested  under  paragraph  (b)(2]  of  this 
section  and  the  respondent  contests  the 
claim,  all  evidence  must  be  served  in 
written  form  no  later  than  the  40th  day 
following  the  service  of  claim  letter."  49 
CFR  386.14(c)  (emphasis  supplied).  Thus, 
all  evidence  was  due  to  be  submitted  to 
me  by  the  parties  by  March  27. 1990,  i.e., 
the  40th  day  after  February  15, 1990,  the 
date  the  Notice  of  Claim  was  served.  But 
the  Regional  Director  did  not  produce 
any  evidence  to  support  its  allegations 
during  that  time. 

Similarly,  on  May  25, 1990,  Hansen 
moved  to  dismiss  the  notice  of  claim,  in 
part,  because  "there  is  no  evidence  to 
support  the  complainant's  requested 
finding  *  *  *."  Hansen's  Motion  to 
Dismiss  at  2.  Again,  the  Regional 
Director  did  not  reply  by  offering 
evidence  to  support  its  allegations. 

Finally,  the  Regional  Director  moved 
for  summary  judgment  on  October  25. 
1990.  And  yet  the  record  before  me 
remains  devoid  of  evidence  to  support  a 
prima  facie  case  that  Hansen  violated 
the  regulations  as  alleged  by  the 
Regional  Director.  Unsupported 
allegations  are  not  ony  inadequate  for 
summary  judgment,  but  they  will  not  do 
to  avoid  a  respondent's  motion  to 
dismiss  after  a  denial  of  the  allegations 
of  a  notice  of  claim. 

In  his  Motion  for  Summary  Judgment, 
the  Regional  Director  proposes  certain 
findings  of  fact,  including  that  Hansen's 
drivers  falsified  the  records  of  duty 
status  cited  in  counts  2  through  37. 
Regional  Director's  Motion  for  Summary 


Judgment  at  10-11.  The  Regional 
Director  states  that  Hansen  "doesn't 
deny  and  therefore  admits"  these 
violations,  citing  pages  4, 12,  and  25  of 
the  "Record."  Page  4  of  the  "Record" 
appears  to  be  page  1  of  Hansen's 
proposed  Amended  Reply.  And  yet,  I 
find  that  Hansen  unambiguously  denies 
these  alleged  violations  on  this  page. 
["In  response  to  the  allegations 
contained  in  Counts  2  through  37 
alleging  a  violation  of  49  CFR  395.8(e), 
the  respondent  denies  that  it  required  or 
permitted  any  of  the  drivers  referred  to 
in  Counts  2  through  37  to  falsify  his 
record  of  duty  status."]  Also,  on  page  3 
of  this  proposed  Amended  Reply  (page  6 
of  the  "Record")  Hansen  states,  '"The 
n:spondent  respectfully  requests 
dismissal  of  Counts  2  through  37  of  the 
complaint  in  this  proceeding  upon  the 
grounds  that  there  is  no  evidence  that 
the  respondent  'required  or  permitted' 
falsification  of  logs,  as  alleged." 

Page  12  of  the  "Record"  cited  by  the 
Regional  Director  appears  to  be  page  1 
of  Hansen's  original  Reply,  and  what 
has  been  said  about  pages  4  and  6  of  the 
"Record"supro  applies  equally  to 
pages  12  and  14  of  the  "Record,"  since  in 
this  respect  Hansen's  initial  and 
amended  replies  are  the  same. 

Finally,  the  Regional  Director  cites  to 
page  25  of  the  "Record."  This  page 
appears  to  be  page  9  of  the  affidavit  of 
Larry  Hartung,  the  Director  for  Safety  of 
Hansen.This  "evidence."  however, 
appears  to  be  ambiguous,  and  I  believe 
falls  short  of  an  admission  by  a  party  to 
this  proceeding.  Indeed.  I  am  reluctant 
to  read  this  Affidavit  by  an  employee  of 
the  Respondent  as  admitting  to 
violations  which  have  been  expressly 
denied  in  Respondent's  Reply  to  which 
it  is  appended,  thereby  contradicting  the 
Reply  itself. 

I  recognize  that  there  is  an  issue 
lurking  here  as  to  whether  Hansen  has 
denied  that  the  records  of  duty  status 
cited  by  the  Regional  Director  were 
falsified  by  it  (or  by  its  drivers  for  whom 
it  is  responsible  or.  viewed  another  way. 
who  act  as  agents  for  it),  or  whether 
Hansen  is  merely  denying  that  it 
"required  or  permitted"  such  violations 
to  occur.  However,  I  believe  that 
Hansen  is  denying  the  charges  as 
alleged  in  the  Regional  Director's  Notice 
of  Claim,  and  I  do  not  believe  that  the 
Regional  Director  should  be  heard  to 
complain  that  the  Respondent  has 
chosen  to  reply  in  the  words  used  by  the 
Regional  Director. 

The  Regional  Director's  opposition  to 
a  hearing  rests  in  large  part  on  Hansen's 
"knowing"  waiver  of  its  right  to  a 
hearing.  Yet,  it  seems  to  me  that 
Hansen's  pleadings  in  this  case  call  into 


question  whether  there  in  fact  was  such 
a  "knowing"  waiver. 

Hansen  has  twice  expressly  denied 
the  allegations  of  counts  2  through  37. 
The  Regional  Director  has  had  ample 
opportunity  to  present  evidence 
supporting  the  violations  alleged.  The 
first  time  was  when  the  Respondent 
chose  to  submit  the  matter  on  evidence; 
a  second  time  was  when  the  Regional 
Director  moved  for  summary  judgment. 
Because  Hansen  has  denied  the 
allegations  of  counts  2  through  37  and 
the  Regional  Director  has  failed  to 
produce  evidence  to  support  his 
allegations,  I  conclude  that  I  must 
dismiss  counts  2  through  37.  Because  I 
am  dismissing  counts  2  through  37  for 
lack  of  evidence  supporting  these 
allegations,  the  oral  hearing  requested 
by  Hansen  is  unnecessary.  Moreover,  as 
outlined  above,  it  is  not  necessary  for 
me  to  further  consider  Hansen's 
argument  that  a  "Satisfactory"  safety 
rating  exonerates  Hansen  from 
violations  which  may  have  been 
committed  or  otherwise  serve  to 
mitigate  the  penalty  assessed. 

While  I  am  today  dismissing  counts  2 
through  37  of  the  Regional  Director's 
Notice  of  Claim.  Hansen  must  be  aware 
that  I  am  also  today  finding  that  it 
violated  Part  394  of  the  FMCSRs.  as 
alleged  by  the  Regional  Director.  This, 
then,  is  at  least  the  second  enforcement 
case  brought  against  Hansen,  and  I  am 
concerned  about  Hansen's  compUance 
with  the  FMCSRs.  The  record  in  this 
case  indicates  that  in  1986  Hansen  was 
cited  for  26  instances  of  false  records  of 
duty  status  and  6  hours  of  service 
violations.  It  has  not  escaped  my  notice 
that  these  include  the  same  violations 
cited  by  the  Regional  Director  in  his 
1990  Notice  of  Claim.  Hansen  should  be 
on  notice  that  I  expect  the  Regional 
Director  to  continue  to  monitor  Hansen's 
compliance  with  the  FHWA's  hours  of 
service  regulations,  and,  if  warranted,  to 
take  necessary  action  to  ensure 
compliance  therewith. 

Order 

Therefore,  it  is  ordered.  That 
Respondent's  Motion  to  Amend  its 
Reply  is  granted;  Respondent's  request 
for  a  hearing  is  denied;  the  Regional 
Director's  motion  for  summary  judgment 
on  count  1  is  granted,  and  Respondent 
Hansen  is  hereby  directed  to  pay  a  civil 
penalty  of  $400  to  the  Regional  Director 
within  30  days  of  the  date  of  this  Orden 
and  Respondent's  Motion  to  Dismiss 
counts  2  through  37  is  hereby  granted 
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Dated:  May  2a  1991. 
Richard  P.  Landis, 

Associate  Administrator  for  Motor  Carriers. 

Office  of  Haaringt 

(FHWA  Docket  No.  Rl-fl0-(n4  Motor  Carrier 
Safety) 

Crossroads  Freight  Ways.  Inc. 

Order  Canceling  Hearing  and 
Terminating  Proceeding 

Served  Aprii  4. 1991. 

The  only  pai^'  that  responded  to  my 
pretrial  order  of  December  20, 1990  was 
the  Regional  Director,  the  complainant 
in  this  matter.  Accordingly,  the  pretrial 
schedule  proposed  by  the  Complainant 
was  adopted,  and  the  hearing  was 
scheduled  to  be  held  in  Rochester,  New 
York  on  May  23, 1991. 

On  March  5. 1991  the  Regional 
Director  moved  "to  dismiss  this  matter 
in  the  interest  of  justice  *  *  Mn  light  of 
respondent's  dissolution  of  the  company 
and  discontinuance  of  all  transportation 
operations,  attempts  to  collect  any  civil 
penalties  would  be  futile  *  *  *. 
Therefore,  termination  of  these 
proceedings  would  be  appropriate  and 
Regional  Counsel  seeks  such  relief."  I 
agree.  Accordingly,  the  hearing  is 
canceled  and  these  proceedings  are 
terminated. 
Burton  S.  Kolko. 
Administrative  Law  Judge. 

Federal  Highway  Administration 

(Docket  No.  Rl-90-2851 

In  the  matter  of  Greater  Syracuse  Moving  & 
Storage  Co..  Inc       « 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director.  Office 
of  Motor  Carrier  Safety,  Region  1,  for  a 
Final  Order  finding  the  facts  to  be  as 
alleged  in  a  Notice  of  Claim  dated 
September  28. 1990.  and  assessing  a  civil 
penalty  in  the  amount  of  $4,500. 
Respondent  failed  to  request  a  hearing 
to  contest  the  charges  and  in  fact  admits 
that  the  violations  did  occur. 
Respondent  does,  however,  request 
mitigation  or  forgiveness  of  the  penalty. 

Respondent  attempts  to  advance  an 
economic  hardship  argument  in  .support 
of  its  request.  Nevertheless,  its  argument 
is  unsupported  by  hard  facts,  such  as 
financial  data.  It  relies  on  a  tough 
economic  environment,  the  need  to 
expand  its  business,  the  hardship  which 
might  be  visited  upon  its  drivers  and  its 
now  apparent  attempt  to  comply  with 
the  regulations. 

The  record  is  clear  that  this  is  not  the 
first  encounter  of  Respondent  with  the 
Agency.  Respondent  should  have  known 
of  its  obligations  under  the  regulations. 
!l  is  inexcusable  to  rely  on  the  rationale 


that  Respondent  is  not  culpable  until 
such  time  that  the  Agency  points  out 
that  Respondent  is  operating  in  violation 
of  the  regulations. 

Although  I  am  acutely  aware  of  the 
economic  environment  and  seek  to 
relieve  the  burden  on  smaller  operations 
and  those  in  some  economic  difficulty.  I 
have  repeatedly  emphasized  in  my 
Orders  that  the  Regional  Director  is  in 
the  best  position  to  make  an  assessment 
of  the  need  for  a  stringent  penalty,  for 
mitigation  of  that  penalty  following 
settlement  discussions  and  of  the 
validity  of  Respondent's  arguments.  I 
have  in  the  past  reduced  some  penalties: 
I  have  even  found  that  no  compelling 
case  has  been  made  by  the  Agency  in 
finding  and  alleging  violations.  But  this 
administrative  process  is  not  an  oriental 
bazaar — the  process  is  not.  and  never 
will  become  one  where  the  Agency 
audits  a  carrier,  discovers  violations, 
assesses  a  penalty,  the  carrier  comes 
forward  and  pleads  mea  culpa,  and  all 
parties  kiss  and  make  up.  The  agency's 
mission  is  safety.  We  are  interested  in 
saving  human  life  and  just  because 
some  carriers  may  feel  that  records  are 
unimportant  or  that  a  civil  penalty 
assessed  by  the  U.S.  Government  should 
have  no  more  effect  than  a  parking 
ticket,  we  feel  no  obligation  to  minimize 
our  search  for  perfect  compliance. 

Respondent  has  not  made  a  case  for 
any  reduction  in  the  amount  assessed. 

Therefore,  it  is  ordered.  That  the 
request  for  a  Final  Order  is  granted. 
Respondent  shall  pay  to  the  Regional 
Director  the  sum  of  $4,500  within  30 
days  of  the  date  of  this  Order. 

Dated:  March  25, 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 
^Docket  No.  90-Fb-027-SF) 

In  the  matter  of  All  Time  transport.  Inc. 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Region 
4.  Office  of  Motor  Carriers,  for  a  Final 
Order  finding  the  facts  to  be  as  alleged 
in  a  Notice  of  Claim  dated  June  28, 1990, 
and  imposing  a  penalty  of  $3,400. 

The  Notice  of  Claim  alleges  that 
Respondent  committed  several 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  and  the 
Financial  Responsibility  Regulations. 
Respondexit  is  a  small  carrier,  involved 
in  what  he  views  as  local  cartage.  In 
essence.  Respondent  picks  up  and 
delivers  merchandise  moving  in  foreign 
trade — either  picking  up  merchandise  at 
a  port  and  delivering  it  to  a  warehouse 
or  making  the  trip  the  other  way  around. 


At  a  previous  review.  Respondent  was 
informed  of  the  need  to  comply  with  the 
regulations.  At  that  time.  Respondent 
had  one  tractor  and  three  smaller 
vehicles,  albeit  over  10,000  pounds. 
Respondent  sold  the  tractor  and  was 
under  the  belief  that  he  was  not  subject 
to  our  regulations. 

The  violations  alleged  include  failing 
to  keep  driver  qualification  files,  records 
of  duty  status  and  failure  to  have  the 
requisite  insurance. 

Respondent  is  clearly  within  the 
jurisdiction  of  this  Agency  and  suject  to 
the  requirements  of  the  FMCSRs  and  the 
Financial  Responsibility  requirements. 
Respondents  must  obtain  the  requisite 
level  of  insurance,  must  establish  proper 
files  and  must  keep  records  of  duty 
status.  If  he  needs  assistance  in  this 
regard,  he  should  contact  the  Officer-in- 
Charge. 

Therefore,  it  is  ordered.  That  the 
request  for  a  Final  Order  is  granted. 
Respondent  is  subject  to  and  has 
violated  the  regulations  as  alleged. 
Respondent  shall  pay  the  sum  of  $3,400 
to  the  Regional  Director  within  30  days 
of  the  date  of  this  Order. 

Dated  March  21. 1991. 
Richard  P.  Landis. 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 
[Docket  No.  RlO-91-9] 

In  the  matter  of  Western  Pneumatics 
Install.  Inc. 


Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  a  hearing 
and  objection  thereto  and  request  for  a 
Final  Order  filed  by  the  Regional 
Director.  Office  of  Motor  Carriers. 
Region  m  The  Regional  Director  also 
requests  the  imposition  of  a  civil  penalty 
in  the  amount  of  $4,200. 

These  motions  originate  in  a  Notice  of 
Claim,  dated  October  18, 1990,  alleging 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  (there  was 
also  an  allegation  of  violation  of  the 
Federal  Hazardous  Materials 
Regulations,  which  has  been  conceded 
and  disposed  of)-  The  alleged  violations 
include  using  a  driver  without  a  medical 
examination,  failing  to  maintain 
complete  driver  qualification  files  and 
failing  to  require  a  driver  to  make  a 
record  of  duty  status. 

As  Respondent  notes,  these  violations 
relate  to  a  "self-contained,  self- 
propelled  crane."  Respondent  interprets 
the  applicable  law  as  conferring 
jurisdiction  over  those  vehicles  which 
transport  property  or  passengers,  and 
seeks  to  interpret  that  transportation  of 
property  or  passengers  in  such  a  manner 
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as  to  exclnde  its  vehicle.  Respondent 
avers  there  are  no  factual  disputes  and 
contends  that  it  seeks  to  levy  a 
jurisdictional  challenge. 

The  Agency  has  interpreted  this 
statute  to  confer  jurisdiction  over 
commercial  motor  vehicles  moving  in 
interstate  commerce  in  furtherance  of  a 
commercial  purpose.  The  Agency  has 
not  limited  its  jurisdiction  to  the 
transportation  of  freight,  nor  is  there  any 
apparent  rationale  in  the  law,  or  its 
legislative  history,  which  would  support 
such  a  narrow  interpretation,  absent  the 
Agency's  own  finding  of  that  hmitation. 

I  find  that  the  Agency  has  proper 
jurisdiction.  The  Regional  Director's 
Motion  sets  forth  the  underlying  legal 
rationale.  No  purpose  would  be  served 
in  appointing  an  Administrative  Law 
Judge  without  factual  differences. 
Respondent's  proper  forum,  should  he 
wish  to  contest  the  Agency's 
interpretations  or  jurisdiction,  is  in  the 
Federal  Court  system. 

Therefore,  it  is  Ordered,  That 
Respondent's  request  for  a  hearing  is 
denied  and  the  Regional  Director's 
request  for  a  Final  Order  is  granted.  The 
Agency  has  interpreted  commercial 
motor  vehicles  in  interstate  commerce  to 
include  all  vehicles  used  in  furtherance 
of  a  commercial  purpose,  including 
those  self^ropelled  vehicles  meeting  the 
weight  threshold  which  transport  only 
themselves.  These  vehicles  are 
obviously  designed  for  road  usage,  are 
licensed  under  State  laws  for  highway 
transport,  and  do  not  fall  under  any 
waiver  or  exception  interpretations 
issued  by  the  Agency.  The  Respondent 
is  directed  to  pay  the  sum  of  $4,200  to 
the  Regional  Director  within  30  days  of 
the  date  of  this  Order. 

Dated:  March  Za  1901. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 
[Docket  No.  Rl-00-10;  Formerly  R1-9Q-150J 
In  the  Matter  of  Autotrans,  Ina 

Order  Denying  Petition  for  Review 

This  matter  comes  before  me  upon 
Petition  for  Review  submitted  on  behalf 
of  Respondent,  dated  January  28, 1991. 
The  Petition  seeks  reversal  of  a  Decision 
of  an  Administrative  Law  Judge  granting 
a  Summary  Judgment  to  Complainant, 
remand  and  reassignment  to  another 
Administrative  Law  Judge. 

Complainant,  Regional  EKrector. 
objects  to  the  Petition  for  Review. 

The  Order  of  the  Administrative  Law 
Judge  was  issued  on  January  16, 1991.  It 
canceled  the  hearing  which  was 
scheduled  for  February  5, 1991,  granted 
Complainant's  Motion  for  Summary 


Judgment  and  assessed  a  Civil  Penalty 
of  15.500. 

The  basic  requirement  of  these 
proceedings  is  procedural  regularity.  At 
best  Respondent's  approach  to  this 
entire  matter  has  been  somewhat 
cavalier.  The  regulations  governing 
these  proceedings  are  explicit  in  their 
requirements.  The  Judge  appointed  to 
hear  a  matter  under  these  regulations  is 
granted  broad  power  to  establish  the 
forum,  to  entertain  motions  and  to 
dispense  of  the  proceedings.  In  this  case, 
the  Judge  has  extended  every 
opportunity  to  Respondent  to  participate 
in  the  hearing  process  which 
Respondent  requested.  Respondent's 
obligations  were  to  comply;  Respondent 
did  not  Respondent  advances  no 
compelling  argument  supporting  this 
request  for  reversal  and  remand. 

Therefore,  it  is  ordered.  That 
Respondent's  Petition  for  Review  is 
denied  and  the  Order  of  the 
Administrative  Law  Judge  is  adopted  as 
the  Final  Order.  Respondent  shall  pay 
the  sum  of  $15,500  to  the  Regional 
Director  within  30  days  of  this  Order. 

Dated:  March  19. 1991. 
Richard  P.  Landis. 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

[Docket  No.  R5-91-04;  Formerly  RS-90-379J 
In  the  Matter  of  Delta  Transportation.  Ltd. 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  Dismissal, 
More  Definite  Statement  or  Formal 
Administrative  Hearing.  These  Motions 
are  made  in  response  to  allegations  of 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRsj  which 
were  stated  in  a  Notice  of  Claim  dated 
January  28, 1991. 

The  alleged  violations  are  two  counts 
of  using  a  driver  to  transport  property  in 
interstate  commerce  even  through  the 
driver  had  not  been  medically 
reexamined  within  the  last  24  months, 
and  49  counts  of  requiring  or  permitting 
drivers  to  falsify  their  records  of  duty 
status. 

The  Regional  Director  requests  a 
penalty  of  $23,250  for  these  alleged 
violations. 

Respondent  seeks  Dismissal  of  two 
counts,  permitting  or  using  a  driver  to 
transport  property  in  interstate 
commerce  even  though  the  driver  has 
not  been  medically  reexamined  within 
the  last  24  months.  The  reason  advanced 
is  that  Exhibit  A  enclosed  with  the 
Notice  of  Claim  is  mislabeled  and  the 
caption  actually  references  another 
section  of  the  regulations  and  a  totally 


separate  violation.  However,  the 
description  of  the  violation,  the  caption 
on  the  Notice  of  Claim,  the  allegation  of 
the  violation  within  the  body  of  the 
Notice  of  Claim,  and  the  assessment  of 
penalty  in  the  Notice  of  Claim  all 
correctly  state  the  alleged  violation. 
Certainly  Respondent  has  sufficient 
notice  of  the  allegation  on  which  to 
make  a  reasoned  response.  Although  we 
might  characterize  the  preparation  of  the 
Exhibit  as  sloppy.  Respondent  has  in  no 
way  been  prejudiced  and  I  can  find  no 
reason  to  dismiss  these  claimed 
violations. 

Respondent  then  seeks  Dismissal  of 
the  remaining  counts  on  the  basis  that 
they  lack  the  necessary  brief  statement 
of  facts.  The  Exhibit  hsts  in  tabular  form 
the  driver,  date,  origin  and  destination 
of  the  trip  and  typt  of  receipt  used  in 
reviewing  the  log.  This  appears  to  meet 
the  basic  requirement  to  give  notice  to 
Respondent  of  the  violation  alleged  and 
to  allow  Respondent  to  examine  the 
records  to  obtain  any  information 
necessary  to  raise  a  defense. 

Respondent  next  contends  that  the 
notice  is  deficient  on  the  issue  of 
whether  Respondent  required  or 
permitted  the  drivers  to  make  the 
alleged  false  entries  constituting  the 
violation.  Respondent  contends  that  the 
facts  relevant  to  this  question  include 
the  carrier's  overall  safety  program  and 
is  not  a  standard  requiring  100  percent 
compliance.  This  is  not  the  standard 
upon  which  the  Agency  alleges 
violation,  nor  is  it  an  acceptable  legal 
standard.  The  Administrative  Law 
Judges,  as  well  as  my  prior  Orders,  have 
addressed  this  issue.  It  is  well- 
established  that  If  a  carrier  has  within 
its  means  the  ability  to  detect  violations, 
then  the  knowing  or  permitting  standard 
has  been  met.  see  the  opinion  of 
Administrative  Law  Judge  Burton  S. 
Kolko  in  the  matter  of  Trinity 
Transportation,  Inc.,  Docket  No.  R»-90- 
001,  February  27, 1991.  Nevertheless,  the 
totality  of  the  Respondent's  program 
may  constitute  sufficient  basis  for  some 
mitigation  of  the  penalty  assessed. 

Similarly,  Respondent  seeks  a  More 
Definite  Statement  which,  it  is  argued,  is 
necessary  for  the  Associate 
Administrator  to  evaluate  the  severity  ot 
the  violations.  The  Agency  has  been 
delegated  wide  powers  in 
recommending  an  assessment,  confined 
only  by  the  statutory  dictates  of  the 
factors  to  be  considered  in  making  that 
assessment  Absent  a  showing  of 
reasoning  by  Respondent  as  to  why  the 
penalty  should  be  reduced  or  modified, 
the  Notice  of  Claim  provides  sufficient 
basis  upon  which  to  prepare  a  reply  and 
to  prepare  for  a  hearing. 
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Finally,  in  requesting  a  hearing. 
Respondent  denies  the  allegations. 
Respondent  contends  that  the  two 
counts  involving  the  medical  records  are 
the  result  of  an  inadvertent  failure  to 
enter  the  drivers  when  it  converted  from, 
a  manual  monitoring  system  to  a 
computer  operated  procedure. 

Likewise,  Respondent  denies  that  it 
required  or  permitted  its  drivers  to  make 
false  entries  on  the  records  of  duty 
status,  that  it  has  a  comprehensive 
system  of  identifying  violations  and 
disciplining  drivers.  Respondent 
contends  that  the  logs  of  the  drivers  are 
contradicted  or  contrary  to  the 
corresponding  receipt  noted  in  the 
Notice  of  Claim,  that  if  discrepancies 
exist,  there  are  factual  differences  as  to 
whether  they  are  minor  or  substantial, 
and  that  Respondent's  safety  program  is 
adequate  to  rebut  the  alleged  violation 
that  Respondent  permitted  drivers  to 
make  false  log  entries.  These 
contentions  do  appear  to  establish  that 
there  are  material  factual  issues  in 
dispute,  and  that  there  may  be  some 
cause  for  mitigation  of  the  penalty 
assessed. 

Therefore,  it  is  ordered,  that 
Respondent's  Motion  for  Dismissal  is 
denied,  that  the  Motion  for  More 
Definite  Statement  is  denied,  that  the 
Motion  for  a  Formal  Hearing  is  granted. 
In  accordance  with  49  CFR  386.54(a),  I 
hereby  appoint  an  Administrative  Law 
Judge  to  be  designated  by  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Transportation,  as  the 
Presiding  Officer  in  this  matter.  The 
Judge  appointed  is  authorized  to  perform 
those  duties  specified  in  49  CFR 
386.54(b)  and  to  ascertain  and 
recommend  to  me  if  mitigation  is 
warranted  based  on  the  totality  of  the 
Respondent's  safety  program. 

Dated:  March  19, 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 
(Docket  No.  R3-90-139) 

In  the  matter  of  Chincoteague  Seafood  Co.. 
Inc. 
Denial  of  Motion  for  Reconsideration 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for 
reconsideration  of  my  Final  Order 
issued  on  January  2. 1991.  In  that  Order  I 
-denied  Respondent's  request  for  a 
hearing  on  the  basis  that  nothing  had 
been  presented  to  me  upon  which  I 
might  appoint  an  Administrative  Law 
Judge.  I  granted  Complainant's  request 
for  an  Order  assessing  a  penalty  of 
$4,200  for  violations  of  the  Federal 
Motor  Carrier  Regulations  (FMCSRs). 


The  current  request  before  me  again 
fails  to  present  any  facts  upon  which  I 
might  base  any  reconsideration  and 
appointment  of  a  Judge.  The  assertion 
that  there  are  mitigating  circumstances 
is  insufficient  in  itself  either  to  warrant 
a  hearing  or  a  reduction  of  the  penalty. 

The  fact  that  the  parties  have  been 
unable  to  agree  upon  a  mutual  time  to 
meet  and  consider  information  which 
may,  or  may  not  be  relevant  to  the 
charges,  is  something  to  be  considered 
by  the  Regional  Director  in  a  request  for 
a  Final  Order  or  in  opposing  any  motion 
by  Respondent.  The  record  does  not 
indicate  that  any  of  Respondent's  rights 
have  been  prejudiced  in  any  way  by  the 
Complainant.  It  behooves  the 
Respondent  to  make  available  material 
in  favor  of  his  argument  to  Complainant 
at  some  time  in  the  process  before  the 
issuance  of  a  Final  Order.  Having  failed 
to  do  so.  Respondent  wishes  to  prolong 
this  process  for  an  indeterminate  time 
on  the  basis  of  unspecified  valid 
mitigating  circimistances.  I  cannot  agree 
with  the  prolongation  of  the  disposition 
of  this  matter. 

Therefore,  it  is  ordered,  that  the 
Respondent's  Motion  for 
Reconsideration  is  denied  and  the  terms 

of  the  Final  Order  remain  in  effect. 
Dated:  March  19. 1991. 

Richard  P.  Landis, 

Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

(Doclcel  No.  R3-90-241] 
In  the  matter  of  Bill  Cress  Trucking 


Final  Order 


This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Region 
3,  for  a  Final  Order  finding  the  facts  to 
be  as  alleged  in  a  Notice  of  Claim  dated 
August  23. 1990. 

Having  reviewed  the  Motion  and 
supporting  documents  appended  thereto. 
I  find  that  no  valid  request  for  a  hearing 
has  been  made.  1  find  that  the  evidence 
supports  the  charges  and  specifications 
in  the  Notice  of  Claim  relating  to 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs). 

Therefore,  it  is  Ordered.  That 
Respondent  is  directed  to  satisfy  the 
penalty  assessment  by  paying  to  the 
Regional  Director  the  full  amount  of 
$15,200  within  30  days  of  the  date  of  this 
Order. 

Dated:  March  19. 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Office  of  Hearings 

[FHWA  Docket  No.  Rl-90-013  Motor  Carrier 
Safety] 
Independent  Food  Co.,  Inc. 


Order  Terminating  Proceeding 

Served  March  14, 1991. 

On  March  11. 1991  regional  counsel 
transmitted  the  settlement  reached  by 
the  parties  in  this  matter.  The  parties 
having  agreed  to  settle  and  compromise 
this  action  prior  to  hearing,  //  is 
therefore  ordered.  That  this  proceeding 
is  terminated  in  accordance  with  the 
terms  and  conditions  of  the  settlement 
agreement. 
Burton  S.  Kolko. 
Administrative  Law  fudge. 

Federal  Highway  Administration 

[Docket  No.  R9-90-0491 

In  the  matter  of  Swift  Transportation  Co.. 
Inc. 

Final  Order  Reissue 

On  January  16, 1  issued  a  partial  Final 
Order  in  this  matter  finding  for  the 
Petitioner  on  all  but  4  counts  and 
assessing  a  penalty  of  $6,000. 1 
requested  additional  information  from 
the  parties  before  deciding  the 
remaining  four  counts. 

On  January  21,  Respondent  filed 
additional  information,  which  can  be 
viewed  as  a  request  for  reconsideration, 
or  a  submission  of  additional  evidence. 
The  Regional  Director  filed  a  response 
thereto  opposing  the  Respondent's 
request. 

Having  reviewed  the  new  submissions 
and  having  revisited  the  earlier 
documents  available  to  me,  I  am  not 
inclined  to  grant  the  Respondent's 
request.  However,  it  appears  that  the 
interests  of  safety  have  been  served  by 
the  grant  of  the  initial  Final  Order.  The 
Respondent  is  certainly  aware  of  its 
obligations  to  comply  with  the  Federal 
Motor  Carrier  Safety  Regulations. 

As  violations  have  been  documented, 
and  as  such  violations  are  recurring 
violations,  the  Petitioner's  request  for 
the  imposition  of  some  penalty  is 
warranted.  With  respect  to  the  4 
undecided  counts,  failure  to  properly 
notify  the  Agency  of  an  accident, 
sufficient  material  is  present  for  me  to 
find  that  such  failure  was  either  clerical, 
the  result  of  misunderstanding  or  based 
on  lack  of  sufficient  information  to  make 
a  notification. 

As  a  result,  there  appears  to  be  no 
further  reason  for  the  Respondent  to 
produce  additional  information  or  to 
delay  this  proceeding  any  additional 
time.  These  4  counts  are  dismissed. 

Therefore,  it  is  ordered,  that  the  initial 
decision  of  January  16. 1991.  is 
reaffirmed.  The  total  penalty  imposed 
for  violations  found  in  that  Order  is 
$6,000.  Due  to  possible  confusion 
engendered  by  the  exchange  of  Motions 
in  the  interim.  Respondent  is  granted  an 
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additional  30  days,  from  the  date  of 
issuance  of  this  Order  to  pay  that  sum  to 
the  Regional  Director. 

Dated  March  4. 1991. 
Richard  P.  Laadis. 

Associate  Administrator  for  Motor  Carriers. 
Office  of  Heatinga 

(FHWA  Docket  No.  R9-90-001;  Motor  Carrier 
Safety] 

Trinity  Transportation,  Inc. 

Decision  of  Administrative  Law  Judge 
Burton  S.  Koiko 

Served  February  27. 1991. 

Complainant  Assistant  Regional 
Counsel,  Federal  Highway 
Administration  (FHWA),  has  charged 
Respondent  Trinity  Transportation,  Inc. 
(Trinity),  a  motor  carrier,  with  twenty- 
hve  violations  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSR).  49 
CgR  part  350  et  seq.  The  FMCSRs  are 
issued  under  the  authority  of  49  U.S.C. 
3102  of  the  Motor  Carrier  Safety  Act  of 
1984  (the  Act),  Public  Law  98-554,  98 
Stat.  2829.  After  careful  consideration  I 
find  the  violations  as  charged  and 
assess  a  civil  penalty  in  the  amount  of 
$14,850. 

A.  Procedural  Background 

The  Government  initiated  this 
proceeding  by  filing  a  Notice  of  Claim 
under  49  CFR  386.11(b)  on  August  14, 
1989  (Exh.  29).  The  NoUce  cited  the 
Respondent  for  violations  of  three  rules 
under  part  395  of  the  FMCSRs.  It 
charged  Trinity  with  a)  seven  violations 
of  49  CFR  395.3(a)(1),  which  prohibits 
requiring  or  permitting  a  driver  to  drive 
more  than  10  hours  following  eight 
consecutive  hours  off  duty  (the  "10- 
hour"  rule);  b)  six  counts  of  violating  49 
CFR  395.3(a)(2).  which  prohibits 
requiring  or  permitting  a  driver  to  drive 
after  15  on-duty  hours  following  eight 
consecutive  hours  off  duty  (the  "15- 
hour"  rule);  and  c)  fourteen  violations  of 
49  CFR  395.8(e)  which  outlaws  requiring 
or  permitting  a  driver  to  make  false 
entries  upon  a  driver's  record  of  duty 
status  (the  "false  log"  rule).  The 
Regional  Director  later  dismissed  two  of 
the  false-log  counts,  leaving  twelve. 

Complainant  seeks  civil  penalties 
under  49  U.S.C.  521(b).  That  statute  sets 
out  a  maximum  penalty  of  $1,000  per 
offense  involving  a  "serious  pattern  of 
safety  violations"  up  to  a  $10,000 
maximum  per  pattern,  and  a  maximum 
of  $500  for  violation  of  a 
"recordkeeping"  requirement.  The  10- 
hour  and  15-hour  charges  are  considered 
safety  violations,  and  the  duty  to  keep  a 
truthful  log  is  a  recordkeeping 
requirement  Complainant  seeks  a  civil 
penalty  of  $750  for  each  10-hour 


violation:  $800  per  15-hour  violation:  and 
$400  per  false-log  violation,  for  a  total 
civil  penalty  of  $14,850. 

Respondent  denied  that  it  had 
required  or  permitted  the  violations  to 
occur  and  requested  a  hearing.  It  does 
not  dispute  that  the  violations  occurred 
(Tr.  278).  By  Order  dated  February  20, 
1990,  the  Associate  Administrator 
appointed  an  Administrative  Law  Judge 
to  preside  over  the  action  in  accordance 
with  49  CFR  386.54.  The  hearing  was 
held  on  August  28-29, 1990,  in  Memphis. 
Tennessee,  and  the  parties  filed  briefs 
on  November  16.  FHWA  also  filed 
proposed  findings  of  fact  and 
conclusions  of  law. 

B.  The  Safety  Review 

The  Notice  of  Claim  arose  following 
two  reviews  of  Trinity's  operations  by 
Danny  L  Swift  then  Officer-in-Charge 
(OIC)  in  the  Nevada  division  of  FHWA's 
Office  of  Motor  Carrier  Safety  (see  Tr. 
14-15).  Trinity  had  been  formed  in  late 

1987  and  became  operational  in  January, 

1988  (Tr.  158,  374).  On  June  24, 1988,  OIC 
Swift  performed  an  initial  evaluation — a 
"Safety  Review" — at  Trinity's  Femley, 
Nevada  headquarters  (Tr.  18,  333;  Exh. 
27).  A  Safety  Review  ordinarily 
constitutes  the  first  contact  of  a  new 
motor  carrier  entity  with  the  Federal 
Highway  Administration  (Tr.  78-79).  It 
involves  a  limited  inspection  of  motor 
carrier  operations  undertaken  pursuant 
to  the  Federal  requirement  to  establish  a 
current  safety  rating  for  all  such 
carriers.  The  on-site  FHWA  official 
reviews  selected  records  and  the 
carrier's  safety  management  systems. 
He  also  speaks  to  company 
representatives  and  receives  answers  to 
a  75-question  form  concerning  carrier 
operations  (§  385.3(2);  Tr.  25,  77-79,  87-, 
415-16).  The  Safety  Review  will  not 
ordinarily  result  in  the  institution  of  an 
enforcement  proceeding.  Its  purpose  is 
primarily  educational  (§  385.3(2);  Tr.  87. 
416). 

Having  been  established  less  than  six 
month  earlier,  Trinity  was  an  unrated 
motor  carrier  at  the  time  of  OIC  Swift's 
visit.  Swift  made  a  cursory  check  of 
relevant  documents  and  interviewed 
Trinity's  Western  Regional  Manager, 
Luther  Hopkins,  and  its  then-Safety 
Director.  Larry  Winkles.  These  matters 
formed  the  basis  for  his  report  [Tr.  85- 
86).  Swift's  Safety  Review  made  five 
recommendations  under  Parts  387-96. 
among  which  was  that  the  company  not 
require  or  permit  drivers  to  exceed 
maximum  allowable  hours  of  service 
(Exh.  27.  p.  4:  Tr.  25-26).  His  comments 
noted  that  Trinity  had  a  point  system  for 
its  drivers  which  tallied  "good  and  bad 
behavior.  Drivers  are  subject  to 
suspension  or  termination  depending  on 


the  accumulated  points"  (Exh.  27.  p.  4). 
Swift  then  went  over  his  findings  with 
Hopkins  (Tr.  415).  Hopkins  and  Winkles 
each  received  copies  of  the  Safety 
Review.  Hopkins  acknowledged  receipt 
by  his  signature  on  the  document  (Exh. 
27.  pp.  1.  2);  and  Winkles  did  so  by  letter 
(EXR  28;  Tr.  26). 

FHWA  officials  in  Washington 
establish  carrier  safety  ratings  based  on 
these  field  reports  (Tr.  80,  414).  Carriers 
are  rated  either  satisfactory,  conditional, 
or  unsatisfactory  (5  385.3(2)).  The 
Agency  gave  Trinity  a  conditional  rating 
(Tr.  417).  meaning  that  carrier  safety 
management  controls  are  inadequate  to 
ensure  compliance  with  safety  fitness 
standards  and  may  result  in  one  or  more 
violations  of  FHWA  safety  requirements 
(9  385.3(2)).  A  motor  carrier's  safety 
rating  is  available  to  the  public  An 
adverse  determination  can  affect  carrier 
relationships  with  shippers,  insurers, 
and  the  Interstate  Commerce 
Commission,  which  grants  operating 
authority  to  motor  carriers  (53  FR  50962. 
December  19. 1988;  Tr.  372). 

Trinity's  conditional  rating  put  it  into 
FHWA's  Selective  Compliance  and 
Enforcement  Program  (Tr.  88,  414,  417; 
see  53  F.R.  59864).  Trinity  was  notified 
that  FHWA  agents  would  make  a 
followup  visit  in  not  less  than  four 
months.  Federal  officials  would  then 
determine  whether  compliance  had  been 
brought  up  to  acceptable  levels  (Tr.  414. 
416-17).  ' 

Trinity  understood  that  it  had 
compliance  difficulties  and  needed  to 
correct  them.  As  I  have  noted,  OIC  Swift 
personally  informed  Western  Regional 
Manager  Hopkins  of  his  findings.  In 
addition.  Safety  Director  Winkles'  July 
12. 1988  letter  to  Swift's  Carson  City 
office,  acknowledging  receipt  of  the 
Safety  Review,  also  stated  that  Trinity 
had  "reviewed  your  comments  and 
recommendations  and  [is]  presently 
changing  our  system  to  correct  these 
problems"  (Exh.  28).  Three  days  later 
Winkles  circulated  a  memo  to  all  drivers 
stating  that  a  Department  of 
Transportation  audit  found  that  "we  still 
have  problems  in  some  of  the  following 
areas:  Logging  over  10  hours;  *  *  * 

falsification  of  logs (Exh.  42;  Tr. 

266-68). 

C.  The  Compliance  Review 

A  year  passed  before  Trinity 
underwent  a  second  FHWA  evaluation. 
In  late  June  1989,  OIC  Swift  returned  to 
perform  a  more  in-depth  assessment  of 
Respondent's  motor  carrier  operations 
known  as  a  Compliance  Review.  A 
Compliance  Review  encompasses  an 
investigation  of  such  safety  related 
facets  of  motor  carrier  operations  as 
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drivers'  hours  of  service,  maintenance 
and  inspection,  driver  qualification, 
commercial  driver's  license 
requirements,  financial  responsibility, 
accidents,  and  other  relevant  records 
(5  385.3(1)).  In  this  instance  it  was  also 
undertaken  to  determine  if  Trinity  had 
raised  its  safety  fitness  standards  to 
acceptable  levels  [Id.;  Tr.  416). 

On  June  21. 1989.  OIC  Swift  began  the 
CompUance  Review  by  requesting  that 
Trinity  produce  20  driver  qualification 
files  and  records  of  duty  status  for  one 
month.'  This  was  in  accordance  with 
agency  sampling  procedures  for 
medium-sized  carriers,  i.e.  those  which 
utilize  more  than  19  drivers  but  less  than 
99.  At  the  time  59  individuals  were 
driving  for  Trinity  (Tr.  18. .88-90.  94). 
Accessing  Respondent's  own  records. 
Swift  determined  that  15  of  the  20 
drivers  sampled  had  violated  the  10- 
hour  rule.  He  recorded  a  total  of  47 
violations  of  the  rule  (Tr.  20.  21).  He  also 
determined  that  nine  drivers  had 
generated  a  total  of  15  violations  of  the 
15-hour  rule  (Tr.  20)  and  that  nine  of  the 
twenty  had  committed  41  false-log 
violations  (T.  21-22:  Exh.  1). 

Swift  discussed  his  findings  with 
Hopkins  and  Winkles.  Winkles 
explained  that  Trinity's  point  system, 
noted  in  Swift's  comments  on  the  Safety 
Review  (p.  3).  was  designed  to  prevent 
and  discipline  violations  of  the 
regulations.  Swift  was  also  told  that 
some  drivers  who  were  found  to  be 
violators  during  1988's  Safety  Review, 
had  since  been  terminated — although 
the  carrier  offered  no  evidence  to  show 
that  any  dismissal  resulted  from  a  Part 
395  violation  (Tr.  24-25,  96). 

Trinity  again  promised  to  implement 
an  effective  disciplinary  system. 
Winkles,  while  acknowledging  that  no 
one  was  assigned  to  scrutinize  records 
of  duty  status,  assured  Swift  that  an 
assistant  would  be  trained  to  do  so  (Tr. 
23-24).  In  the  fail  of  1989  Respondent 
hired  an  independent  safety  consultant, 
who  suggested  that  too  little  effort  had 
been  made  to  prevent  violations  from 
occurring  and  too  much  reliance  placed 
on  discipline  after  the  fact  (Tr.  393-94). 
The  consultant  also  specifically 
recommended  that  the  company  control 
the  drivers'  hours  at  the  point  of 
dispatch  (Tr.  208-09).  The  carrier 
installed  a  new  computer  system  in 
October  or  November  of  1989  which  was 


designed  to  closely  supervise  its  drivers 
and  to  minimize  compliance  difficulties 
(Exh.  43.  pps.  3.  5;  Tr.  163-64. 16ft-«9. 

383). 

However.  Respondent's  efforts  agam 
fell  short.  In  December,  1989.  the 
Tennessee  Public  Service  Conunission.  a 
state  agency,  looked  into  Trinity's 
operations  pursuant  to  the  Respondent's 
request  to  secure  intrastate  authority 
(Exh.  54.  p.  1;  Tr.  400).  Tennessee, 
operating  under  the  same  standards  and 
utilizing  the  same  form  as  FHWA,  also 
found  10  hour.  15  hour,  and  false-log 
violations  imder  part  395  (Exh.  51;  Tr. 
205-06,  276). 

OIC  Swift  concluded  following  the 
Compliance  Review  that  Trinity 
Transportation  either  required  or 
permitted  its  drivers  to  exceed  hours-of- 
service  regulations  and  to  falsify  entries 
on  their  records  of  duty  status  in 
violation  of  part  395  of  the  FMCRSs.  He 
based  his  findings  on  the  ratio  of 
violations  discovered  to  the  total 
number  of  records  checked;  the  ratio  of 
drivers  determined  to  have  violated  the 
FMCSRs  to  the  total  number  of  drivers 
surveyed;  and  the  period  of  time  over 
which  the  violations  occurred  (Tr.  26- 
27).  Swift  concluded  that  the  carrier  had 
failed  to  institute  the  proper  procedures 
necessary  to  ensure  compliance  with  the 
regulations  (Tr.  26).  He  forwarded  the 
Compliance  Review  to  Washington  with 
a  recommendation  that  Trinity  be  the 
subject  of  an  enforcement  action  (Tr. 
27).  This  proceeding  followed. 
D.  Respondent  Permitted  the  Violations 
Charged 

I  conclude  that  Respondent  Trinity 
Transportation  permitted  the  violations 
charged  to  occur.*  Following  the  Safety 
Review,  the  company  knew  that  it  had 
an  ongoing  problem  with  hours-of- 
service  and  false-log  violations,  yet  it 
made  no  reasonable  attempt  to  induce 
compliance.  Its  preventive  programs, 
moreover,  were  ineffective  on  their  face 
Further,  the  violations  were 
discoverable  with  a  minimum  of  effort. 
Trinity's  posture  was  essentially 
reactive  throughout  the  Safety  Review, 
the  Compliance  Review,  and  after. 
These  factors  alone  demonstrate  that  it 
had  permitted  the  violations  to  occur. 
But  Trinity  had  known  of  compliance 
problems  previously.  It  has  been  aware 


•  In  the  end.  Swift's  inspection  of  driver  logs 
encompassed  periods  shorter  and  longer  than  one 
month.  A  lesser  period  of  review  results  when,  for 
example,  a  carrier  produces  logs  only  for  that 
f  horter  peiod.  A  dnver  showing  violations  over  the 
standard  one-monlh  period,  on  the  other  hand, 
would  cause  evaluating  officials  to  further  review 
that  driver's  records  for  up  to  three  months.  Tr.  22- 
23. 


•  The  parties  have  "stipulated  "  that  Trinity  did 
not  "require"  the  violations  that  are  the  subject  of 
this  action.  See  Tr.  318.  Since  the  parties  cannot 
■stipulate"  legal  issues  that  are  properly  within  the 
purview  of  this  action,  I  take  the  parties'  statement 
to  mean  that  FHWA  would  not  contend  that 
Respondent  required  the  violations.  I  slated  at  the 
hearing  that  I  agreed  that  Trinity  did  not  require  the 
violations  charged  [Id]  and  I  reiterate  that 
conclusion  here. 


of  the  kind  of  safety  shortcomings  at 
issue  since  1982  and  throughout  five 
regulatory  reviews.  These  circumstance."* 
also  compel  the  conclusion  that 
Respondent  permitted  the  violations  to 
occur. 

1.  Actions  of  Trinity's  Drivers  Must  Be 
Imputed  to  It 

Initially,  I  find  that  the  actions  of  , 

drivers  operating  on  behalf  of  Trinity 
must  be  imputed  to  Trinity.  Respondent 
suggests  that  because  every  driver 
charged  with  violations — indeed,  every 
driver  operating  on  behalf  of  Trinity — 
was  an  independent  owner-operator  or 
an  employee  of  an  independent  owner- 
operator,  their  actions  are  not 
chargeable  to  Trinity  (Tr.  247.  346;  Resp. 
Br.,  pps.  6-7).  The  law,  however, 
explicitly  provides  otherwise.  Congress 
defined  an  "employee"  under  the  Motor 
Vehicle  Safety  Act  of  1984  to  include  an 
independent  contractor  who  is 
employed  by  anyone  owning  or  leasing 
a  commercial  motor  vehicle  in  a 
business  affecting  interstate  commerce 
(49  U.S.C.  App.  2503;  see  also 
implementing  regulation  49  CFR  390.5).  It 
is  undisputed  that  each  driver  cited  in 
this  proceeding  was  operating  a 
commercial  motor  vehicle  in  interstate 
commerce  on  behalf  of  Respondent  at 
the  time  of  the  violations  in  question 
(see  Exhs.  2-26;  Tr.  18-19).  The  drivers 
cited  in  this  case,  therefore,  are 
employees  of  Trinity  Transportation 
under  the  Act. 

Further,  it  is  well-settled  that  a 
corporation  is  charged  with  the  acts  of 
its  employees.  It  cannot  insulate  itself 
from  liability  when  its  employees  act 
within  the  scope  of  their  employment.  A 
corporation  acts  only  through  its  agents; 
it  is  accountable  for  their  actions.'  The 
Administrator  has  affirmed  specifically 
that  commercial  motor  carriers  are 
responsible  for  the  actions  of  their 
drivers,  stating  that  "[T]he  regulations 
do  not  condone  a  carrier's  violations 
because  its  drivers  do  not  comply  with 
the  requirements"  [Horizon 
Transportation,  Inc.,  Docket  No.  R3-89- 
114.  Final  Order  dated  February  20, 
1990). 

Finally,  case  law  and  FHWA 
decisions,  including  the  Order 
Appointing  Administrative  Law  Judge  in 
this  case,  establish  that  Respondents 
may  be  charged  with  knowledge  of 
employee  violations  if  the  means  were 
present  to  detect  them."*  Such  means 


»  Rjss  fr  Company  v.  United  States.  262  F.2d  245. 
250  (8th  Cir.  1958);  United  States  v.  Illinois  Central 
Railroad  Company.  303  U.S.  239.  244  (1938). 

*  See  e.g..  Riss  fr  Company  v.  United  Stoles.  262 
F.2d  245.  250  (8  Cir.  1958);  Propane  Transportation 

Conltnui"! 


were  present  in  this  case.  Respondent, 
of  course,  had  unfettered  access  to  its 
own  records.  OIC  Swift  determined  the 
infractions  at  issue  here  simply  by 
sifting  through  them.  His  task  was  not 
especially  difficult  (see  Tr.  19,  93-94).  I 
conclude,  therefore,  that  Respondent  ~ 
had  the  capability  to  detect  the 
violations  charged.  For  all  these 
reasons,  Respondent  is  charged  with 
FMCSR  violations  by  its  drivers. 

2.  The  Point  System 

Trinity  knew  that  it  had  compliance 
problems  and  yet  it  chose  a  method  of 
internal  enforcement — a  point  system — 
which  wds  essentially  useless.  This 
system  was  designed  neither  to  prevent 
violations  nor  to  discipline  drivers 
effectively  once  infractions  occurred. 
The  inadequacy  of  the  program  was,  or 
should  have  been,  obvious,  and  yet 
nothing  wag  done  to  alter  or  improve  it. 
The  results  of  the  Safety  Review  and 
Compliance  Review  also  signalled  the 
utter  failure  of  the  system.  Yet  Trinity 
continued  to  adhere  to  it.  The  Tennessee 
investigation  agafei  showed  that  the 
point  system  did  not  work.  Respondent's 
failure  to  improve  or  scrap  its  point 
system  in  the  face  of  its  obvious 
inadequacy  compels  me  to  conclude  that 
it  permitted  the  violations  charged  to 
occur. 

Safety  Director  Larry  Winkles 
instituted  Trinity's  point  system  at  its 
inception."  Under  the  system,  points 
would  accrue  to  a  driver's  record  for 
violations  of  the  regulations.  Certain 
named  point  totals  would  trigger  driver 
probation  or  suspension  (Exh.  50;  Tr. 
300-02).  Credits  were  also  awarded, 
permitting  point  totals  to  be  offset. 
Actions  such  as  attendance  at  safety 
meetings  and  the  submission  of 
complete  maintenance  reports  triggered 
credits  (Tr.  294-95.  298-300). 

The  point/credit  system  was 
completely  ineffective  in  forestalling 
violations  or  in  punishing  infractions.  A 
driver  could  accumulate  90  consecutive 
days  of  10-hour  violations  before 
landing  on  probation  (Tr.  302).  Further, 
he  could  falsify  records  of  duty  status 
for  18  months  without  risking  probation 
(Tr.  303)— that  is,  if  anyone  at  Trinity 
was  reviewing  logs.  In  fact,  as  we  have 
seen,  no  one  was  (Tr.  23-24;  p.  6).  Even 
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Corp^  Docket  No.  Rl-90-09.  Order  dated  September 
11. 1990;  Wiscotnin  Protein  Carriers.  Inc..  Docket 
No.  R5-80-07.  Order  dated  July  10. 1990. 

*  Tr.  251-52.  292-93.  Winkles  had  actually  been 
hired  some  months  earlier  by  B  &  L  Truckline.  Inc., 
and  had  instituted  the  point  system  there  in 
response  to  a  FHWA  Compliance  Review  of  that 
motor  carrier  (Tr.  363-64).  In  December  1987- 
(anuary  1988  B  ft  L  ceased  operations  and  in  efTecl 
transformed  itself  into  a  "new"  motor  carrier. 
Trinity.  See  discussion  below,  pps.  14-17. 


in  the  unlikely  event  that  probation 
loomed,  credits  could  reduce  or 
eliminate  the  possibility.  Yet  the  credits 
could  be  awarded  for  actions  bearing  no 
rational  disciplinary  relationship  to  the 
points.  A  driver  continually  violating 
hours  of  service  requirements,  for 
instance,  could  delay  or  escape  any 
pimitive  action  by  turning  in  complete 
maintenance  reports  for  the  month  (Tr. 
300),  even  though  such  reports  are 
required  under  part  396.*  The  system 
had  other  weaknesses.  Despite  OIC 
Swift's  comments  in  the  Safety  Review . 
(see  p.  3),  it  lacked  any  specific 
provision  for  termination  (Tr.  303). 
Additionally,  the  system's  rules  were 
not  consistent.  Its  point/credit  totals 
seemed  to  fluctuate.  Then-Safety 
Director  Winkles  could  not  explain  why 
attendance  at  a  safety  meeting  triggered 
ten  credits  at  certain  times  and  five  at 
other  times  (Exhs.  47-49;  Tr.  294-99).  In 
addition,  automatic  probation  resulted 
either  from  10  penalty  points — if  one 
subscribed  to  the  terms  of  a  February  22, 
1988  memo— or  18  points,  if  the  written 
policy  was  in  force  [Cf.  Exh.  47  with 
Exh.  50;  Tr.  306). 

Respondent  stubbornly  clung  to  the 
point  system,  even  in  the  face  of  its 
demonstrated  inadequacy.  The  Jime 
1988  Safety  Review,  which  disclosed 
numerous  compliance  problems, 
effected  no  changes  to  it  (Tr.  238;  see 
pps.  3-4).  Nor  had  the  point  system 
changed  following  June  1989'8 
Compliance  Review,  whose  results 
again  brought  home  its  ineffectiveness. 
The  record  shows  that  Winkles  issued  a 
memo  one  month  later  to  all  drivers/ 
owners,  stating  that  attendance  at  a  July 
29  safety  meeting  would  "qualify  each 
driver  for  5  violation  credits  (which 
some  need  badly).  If  you  presently  have 
3-10  log  violations  this  meeting  will 
reduce  your  present  violations"  (Exh.  49; 
Tr.  297-98).  It  was  business  as  usual  at 
Trinity. 

Further.  Trinity  officials'  testimony 
was  confused  and  contradictory 
concerning  what,  if  any,  disciplinary 
system  was  in  effect  at  the  time  of  the 
hearing.  Vice  President  and  operations 
chief  Fred  L  Jones  initially  testified  that 
the  policy  had  not  changed  through  the 
August  1990  hearing  date  (Tr.  397),  but 
his  January  15, 1990  letter  to  the 
Tennessee  Public  Service  Commission 
states  that  the  carrier  was  then 
beginning  a  new  program,  outlined 
therein  (Exh.  54.  p.  2;  Tr.  400).  That 
program  in  any  event  also  contained 
severe  deficiencies.  Although  providing 


*  Additionally,  the  Safety  Review  recommended 
that  Trinity  "establish  and  maintain  complete 
maintenance  and  Inspection  records  for  all  vehicles 
Bub)ect  to  the  carrier's  control"  (Exh.  27,  p.  4). 


for  termination,  a  driver  could 
accumulate  violations  over  more  than 
six  months  before  dismissal. 
Furthermore,  there  is  no  indication  that 
the  policy  concerning  credits  had 
changed.  Credits  cotild  still  apparently 
forestall  dismissal  indefinitely  (see  Exh. 
54,  p.  2).  Yet  it  is  doubtful  in  fact,  that 
either  policy  is  in  effect  at  Trinity  today. 
The  carrier's  Safety  Director  since  May 
1990,  Dennis  Finley,  testified  that  he  is 
not  using  the  point  system  (Tr.  320,  326- 
28). 

Trinity  Transportation's  point  system 
was  not  only  toothless  but  obviously  so. 
Any  observer  should  have  been  able  to 
recognize  that  the  system's  method  of 
issuing  points  and  credits  was  designed 
neither  to  enforce  safety  standards  ab 
initio  nor  to  weed  out  those  who  could 
or  would  not  reasonably  conform  to 
them.  Further,  it  effected  an  irrational 
connection  between  behavior  on  the  one 
hand  and  punishment  or  reward  on  the 
other.  Indeed,  TrUiity's  own  officials 
recognized  the  system's  utter 
fecklessness.  Vice  President  Fred  L 
Jones  acknowledged  in  a  letter  to  the 
Associate  Administrator  that  the  carrier 
lacked  an  effective  compUance  system 
at  the  time  of  the  Compliance  Review 
(Exh.  43,  p.  7;  Tr.  212).  He  further  agreed 
with  the  findings  of  the  company  safety 
consultant  that  too  little  effort  had  been 
expended  toward  prevention  and  too 
much  on  discipline  after  the  fact  (Exh. 
53:  Tr.  393-94). 

Trinity  did  terminate  drivers.  But  it 
failed  to  show  that  any  driver  later 
terminated  had  been  forewarned  that 
hours-of-service  or  false-log  violations 
could  lead  to  dismissal  (Tr.  286-87).  As 
we  have  seen,  termination  was  not  a 
feature  of  the  point  system  in  any  case. 
Moreover,  Trinity  never  established  a 
direct  connection  between  FHWA 
violations  and  termination  (see  Exh.  46). 

In  sum.  Trinity's  reliance  on  a  system 
that  was  not  designed  to  and  could 
neither  prevent  violations  nor  enforce 
compliance  with  safety  standards 
amounted  to  permitting  violations  to 
occur. 

3.  Respondent  Knew  that  it  had 
Significant  Compliance  Problems  as  Far 
Back  as  1982 

a.  Summary  of  findings.  Further, 
Trinity  was  aware  for  seven  years  and 
two  previous  investigations  that  its 
drivers  were  incurring  material  numbers 
of  FMCSR  violations.  These  findings 
reinforce  my  conclusion  that 
Respondent  permitted  the  violations  to 
occur. 

As  we  have  seen.  Respondent 
understood  and  acknowledged  at  the 
time  of  the  June  1988  Safety  Review  that 
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it  had  a  compliance  problem  thai 
needed  to  be  addressed  properly  and 
resolved  satisfactorily.''  However. 
Trinity's  knowledge  of  these  compliance 
problems  significantly  antedated  the 
Safety  Review.  It  knew  as  far  back  as 
1982  that  it  was  not  sufficiently  adhering 
to  hours-of-service  and  records-of-duty- 
status  requirements.  While  the 
Respondent  in  this  proceeding.  Trinity 
Transportation,  Inc.,  was  not  formed 
until  late  1987  and  did  not  begin 
operations  until  January  1988  (Tr.  158).  it 
is  in  substance  a  mere  continuation  of  B 
&  L  Truckline,  Inc.  (B  &  L).  a  company 
that  had  been  cited  for  FMCSR 
violations  in  1982  and  again  in  1987.  B  & 
L's  violations  and  knowledge  of  them 
are  properly  chargeable  to  Trinity. 

b.  The  B&L  connection.  Respondent 
attempts  to  attenuate  the  connection 
between  B  &  L  and  itself  (Tr.  69. 156-58. 
408).  Yet  the  evidence  shows  that 
Trinity  and  B  &  L  is  the  same 
chameleon,  albeit  showing  different 
colors.  B  4  L  was  acommercial  motor 
carrier  whose  primary  shipper  was  the 
Mohan  Company,  a  clay  absorbing 
business  (Tr.  156).  Both  B  &  L  and 
Mohan  were  located  in  the  same 
building  in  Middleton.  Tennessee  (Tr. 
177).  The  owner  of  B  ft  L  and  majority 
shareholder  wasV;.M.  Gurley  (Tr.  155. 
170.  364-65).  B.|.  Guriey.  W.M.  Gurley's 
wife,  was  Vice  President  (Exh.  41:  Tr. 
178, 188).  In  eariy  1987  Guriey  decided  to 
shutter  B  &  L  at  the  end  of  the  year  (Tr. 
156, 161).  and  the  carrier  ceased 
operations  on  December  31. 1987.  Two 
days  later  Trinity  started  up — at  the 
identical  address  and  telephone  number 
vacated  by  B  ft  L."  Further.  Trinity 
employed  all  the  key  personnel  of  B  &  L 
in  the  same  positions  and  functions  each 
had  held  at  the  former  outfit.  Larry 
Winkles  was  Safety  Director  at  B  ft  L  on 
December  31, 1987;  on  January  1. 1988, 
he  became  Safety  Director  of  Trinity  (Tr. 
248.  262).  His  office,  telephone  number, 
and  supervisor  remained  the  same  (Tr. 
262-63),  he  took  on  identical 
responsibilities  (Tr.  251).  B&L  Vice 
President  Fred  L.  Jones  was  in  charge  of 
company  operations  through  December 
31, 1987.  He  assumed  the  same  duties  at 
Trinity  the  following  day  (Tr.  256,  330. 
333,  360).  Luther  Hopkins  and  M.D. 
McCormick.  Western  and  Southern 
Regional  Managers,  respectively,  for  B> 
L,  assumed  the  same  positions  at  Trinity 


'  Se€  pps.  4-5  Exh.  28.  Exh.  42.  In  this  light. 
Trinity's  later  attempt  to  deny  that  it  had  been 
warned  of  these  difficulties  until  the  Compliance 
Review  a  year  later  is  not  credible  (se«  Exh.  53;  Tr. 
205.  267-68.  382:  pps.  28-27). 

•  Tr.  184.  374.  Trinity's  headquarters  are  in 
Femley.  Nevada,  but  it  maintains  offices  and  much 
of  its  operations  at  Middleton.  Tennessee.  See  Tr. 
374-75. 


(Tr.  180-81. 183-84.  312).  Indeed,  all  B  & 
L  key  personnel  continued  in  identical 
capacities  at  Trinity  (Tr.  185-86).  B  A  L 
drivers  were  retained  as  well  (Tr.  272- 
74).  Further.  Trinity  took  on  B  ft  L's 
position  as  the  Mohan  Company's  in- 
house  and  exclusive  carrier  (Tr.  167. 173. 
177,  232.  333-35).  Finally,  the  President 
of  Trinity  is  B  ft  L's  Vice  President  and 
the  wife  of  B  &  L's  ovimer.  B.J.  Guriey. 
These  circumstances  show,  to  an 
overwhelming  degree,  that  Trinity  is 
merely  a  continuation  of  B  &  L  under  a 
different  name.  Personnel,  functions, 
and  location  of  the  two  companies  are 
neariy  identical.  Knowledge  gained  by  B 
&  L,  then,  may  be  imputed  to  Trinity.  See 
Oman  International  Finance  Lid.  v. 
Hoiyong  Gems  Corporation.  616  F.Supp. 
351  (D.C.R.1. 1985). 

In  this  light,  Winkles'  assertion  that 
"B  &  L  had  nothing  to  do  with  Trinity" 
(Tr.  274)  is  nothing  short  of  incredible. 
Indeed,  his  own  actions  while  Safety 
Director  indicate  his  understanding  that 
Trinity  and  B&L  shared  the  same 
corporate  identity.  Winkles'  memo  to 
owner/operators  and  drivers  of 
December  29. 1937,  announcing  the 
beginning  of  Trinity  effective  January  4, 
1988,  states  that  Trinity  would  "operate 
under  simular  [sic]  rules  and  regulations 
as  before"  (Exh.  44).  The  reference  to 
"before"  suggests  an  eariier  incarnation 
of  Trinity— namely,  the  drivers'  former 
employer,  B&L.  Indeed,  the  memo  later 
notes  that  "Many  of  you  have  received 
violations  while  driving  for  B  &  L"  [Id.]. 
Further.  Winkles'  July  15. 1988  memo  to 
the  drivers  states  that  a  recent  DOT 
audit  (the  Safety  Review  ending  June  30. 
1988)  found  that  "we  still  have  some 
problems"  in  the  areas  of  inter  alia, 
hours  of  service  and  false  logs 
(emphasis  supplied)  and  that  Trinity 
showed  "improvement  over  past 
evaluations"  (Exh.  42;  Tr.  94;  see  p.  5). 
Since  there  were  no  enforcement 
investigations  of  Trinity  antedating  the 
Safety  Review,  the  backward-looking 
references  in  the  memo  must  refer  to  an 
earlier  probe  or  probes  undertaken  at  B 
&  L»  Further,  Winkles  sought  FHWA's 
permission  to  use  B  &  L's  driver 
qualification  files  for  Trinity  (Tr.  263-64, 
407-09) — an  action  consistent  with  an 
understanding  that  Trinity  merely 
sought  to  pick  up  where  B&L  left  off 

C.B  ErL's  compliance  problems.  B&L 
had  had  compliance  problems 
concerning  hours  of  service  and  records 
of  duty  status  as  far  back  as  1982. 


•  Tr.  265-72.  When  Winkles  was  asked  if  the 
references  were  to  evaluations  of  B  *  U  he  replied. 
"I  don't  know,  sir  •  *  •  That's  two  years  ago.  I  can 
remember  why  1  put  it  in  there "  (Tr  272).  In  fact 
FHWA  undertook  investigations  of  B  a  L  in  1982 
and  1987,  which  I  discuss  below. 


FHWA  undertook  a  Safety  Management 
Audit  in  April,  1982,  which  found 
violations  involving,  among  other  things, 
the  10-hour  rule  and  the  use  of  false  logs 
(Exhs.  31.  34;  Tr.  74).  The  carrier  was 
given  a  conditional  rating  (see  Exh,  34). 
In  response  President  W.M.  Guriey 
promised  FHWA  officials,  in  a  letter 
dated  May  14. 1982.  that  "Logs  will  be 
checked  *  *  *  to  make  sure  they  are  in 
compliance"  and  that  "each  driver  will 
be  informed  in  writing  that  he  cannot 
travel  more  than  500  miles  in  10  hours" 
(Exh.  33).  Yet  the  problems  continued.  In 
April.  1987.  perhaps  in  response  to 
pressure  from  its  insurance  carrier,  B&L 
Vice  President  and  operations  director 
Fred  L.  Jones  advised  the  company's 
drivers  in  writing  that  anyone  caught 
falsifying  records  of  duty  status  could 
expect  to  pay  a  fine  in  the  $8.000-$10,000 
range  (Exh.  40;  Tr.  223-24.  373-74). 
Copies  were  furnished  to  Wayne 
Vander  Steeg  and  M.D.  McCormick.  two 
B&L  officials  who.  along  with-Jones. 
later  transitioned  to  Trinity  (Tr.  374). 
Three  months  later  thip  carrier 
underwent  a  Compliance  Review  in 
order  to  upgrade  its  conditional  rating 
(Tr.  371-72).  The  July  1987  Review 
indicated  that  B&L  was  not  property 
complying  with  the  10-hour  rule,  other 
hours-of-service  rules,  and  falsification 
of  drivers'  logs— difficulties  similar  to 
those  found  in  1982  and  later  in  Trinity. 
The  report  recommended,  inter  alia,  that 
drivers'  hours  be  controlled;  that  a 
Safety  Director  be  hired;  and  that 
owners  and  drivers  be  "closely 
reviewed"  (Exh.  30;  Tr.  71.  251-57.  358. 
365).  It  suggested  that  B  &  L's  safety 
rating  remain  at  "conditional"  (Exh.  30, 
p.  5;  Tr.  372).  The  Compliance  Review 
was  signed  on  behalf  of  B  &  L  by  Vice 
President  Fred  L  Jones  (Exh.  30;  Tr.  256). 
It  also  indicated  that  Southern  Regional 
Manager  M.D.  McCormick  had  been 
interviewed  (Exh.  30,  p.  1). 

d.  Conclusion.  Respondent,  then,  had 
evidenced  compliance  problems  for 
seven  years  following  Trinity's 
Compliance  Review.  Between  April. 
1982  and  June,  1989  it  had  been  the 
subject  of  four  FHWA  investigations. 
Significant  numbers  of  driver  infractions 
had  been  called  to  its  attention  on  each 
occasion.  But  the  problems  persisted. 
Indeed,  as  we  have  seen,  they  extended 
even  beyond  the  Compliance  Review  to 
the  Tennessee  PubUc  Service 
Commission  investigation  of  December. 
1989  (p.  6).  Respondent,  then,  has  carried 
institutional  knowledge  of  its  safety  and 
regulatory  shortcomings  for  over  seven 
years.  This  knowledge  has  been 
'    reinforced  with  every  new 

investigation — five  in  all.  If  "permitting" 
violations  to  take  place  is  to  have  any 


meaning  at  all,  It  must  in  this  proceeding 
be  accorded  to  the  Respondent. 
Respondent's  knowledge  over  a  period 
of  seven  years  and  five  investigations 
without  reasonable  attempts  at 
improving  compliance  warrants  the 
conclusion  that  it  permitted  the 
violations  to  occur. 

Moreover.  I  reiterate  my  conclusion 
that  Trinity  permitted  the  violations  to 
occur  even  if  the  carrier  is  not 
considered  to  be  a  mere  continuation  of 
and  charged  with  all  actions  and 
knowledge  of  B  &  L  The  existence  of  B 
&  L  and  its  regulatory  history  are  not 
relevant  to  my  conclusions  concerning 
Trinity's  role  in  establishing  and 
maintaining  its  point  system.    . 
Additionally,  Trinity's  reactive  posture 
following  the  Safety  Review. 
Compliance  Review,  and  the  Tennessee 
investigation  more  than  sufficiently 
demonstrates  that  it  permitted  the 
violations  at  issue  to  take  place. 

E.  Penalty 

1.  "Pattern"  of  Violations 

Complainant  has  requested  a  penalty 
of  $750  per  10-  and  15-hour  violation.  In 
order  to  assess  a  fine  of  greater  than 
$500  for  each  such  violation,  I  must  find 
^at  Respondent  has  permitted  a 
"serious  pattern  of  safety  violations"  (49 
U.S.C.  521(b](2)(A);  see  p.  2).  the 
Administrator  has  specifically  requested 
that  I  discuss  what  constitutes  a 
"pattern"  (see  Order  Appointing 
Administrative  Law  Judge.  February  20, 
1990.  p.  3). 

I  agree  with  agency  counsel  that  the 
legislative  history  of  the  Motor  Carrier 
Safety  Act  has  largely  determined  the 
meaning  of  "pattern"  in  the  statutory 
context  (see  FHWA  Br.,  pps.  3-4).  The 
Committee  on  Conmierce,  Science,  and 
Transportation  stated  that  "serious 
patterns  of  safety  violations"  are 
violations  that  are  "not  isolated  *  *  * 
but  are  tolerated  patterns  *  •  *  that  any 
reasonable  business  entity  could  detect 
and  correct."  The  nature  of  these 
violations  are  such  that  "individually 
(they)  would  not  have  a  high  probability 
of  causing  an  immediate  accident,  but 
collectively  demonstarte  an 
unwillingness  to  exercise  proper  safety 
supervision  or  control  *  *  *"  S.  Rep.  No. 
9»-424.  issued  May  2. 1984.  reprinted  in 
U.S.  Code  Cong.  &  Admin.  News  4785, 
4796.  The  Administrator  has  also  shed 
light  on  the  meaning  of  the  term, 
recently  stating  that  "(i]f  violations  are 
continuing,  then  a  clear  pattern  case  will 
have  been  established  *  *  *" 
(Tonawanda  Tank  Transport  Service. 
Inc.  Docket  No.  R-1-88-130,  Final  Order 
dated  July  5, 1990;  see  also  Drotzmann. 
Inc.,  Docket  No.  Ria-89-11,  Final  Order 
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dated  June  20, 1990,  p.  2).  Thus  a 
"serious  pattern"  under  the  Act 
connotes  violations  that  are  both 
repeated  and  detectable  by  reasonable 
diligence.  Against  this  background,  I 
find  that  a  serious  pattern  of  10-hour 
and  15-hour  violations  by  Respondent 
has  been  established  in  this  case. 

The  record  shows  10-  and  15-hour 
violations  that  are  repeated  both  in  the 
senses  of  being  found  in  a  large  number 
of  drivers  and  of  continuing  over  time. 
OIC  Swift's  Compliance  Review  found 
that  fifteen  of  twenty  drivers  surveyed — 
75%r-violated  the  10-hour  rule,  and  that 
9  of  20,  or  45%,  stood  in  violation  of  the 
15-hour  rule.  He  further  tallied  62  total 
violations  of  these  rules,  or  an  average 
of  2-3  per  driver  over  a  maximum  of 
three  months  (Exh.  1;  see  p.  6).  These 
numbers  indicate  that  driver  violations 
at  Trinity  were  widespread.  In  the  other 
sense  of  "repeated",  we  have  seen  a 
continuous  failure  to  adhere  to  FHWA 
requirements  by  Trinity  and  its 
corporate  alter  ego.  B  &  L  The 
companies  have  been  cited  five  times 
since  1982— four  times  in  the  last  three 
years — for  hours-of-s.ervice  violations. 
As  I  have  discussed.  FHWA  uncovered 
numerous  such  infractions  at  B  &  L  in 
1982  and  1987;  at  Trinity  in  1988  and 
1989;  and  most  recently,  in  December 
1989,  Tennessee  made  similar 
discoveries.  It  is  obvious  that 
Respondent  has  had  an  ongoing  problem 
in  controlling  drivers'  hours. 

Additionally,  these  infractions  could 
have  been  detected  with  a  minimum  of 
reasonable  effort.  Respondent  has  had 
custody,  and  thereby  obvious  access,  to 
the  documents  from  which  OIC  Swift 
and  other  investigators  were  able  to 
conclude  that  the  10-  and  15-hour 
requirements  were  being  violated  in 
significant  measures.  Moreover, 
Respondent  was  advised  on  several 
occasions — at  least  as  far  back  as  B  & 
L's  1987  Compliance  Review — 
concerning  the  prevention  of  driver 
violations  at  the  point  of  dispatch  (Exh. 
30;  p.  13).  Instead,  Respondent  chose  to 
implement  and  continue  a  system  which 
was  designed  to  be,  and  was, 
completely  ineffective  in  inducing 
compliance.  Rather  than  acting  on  the 
obvious  signals  from  these 
investigations  and  sifting  through  its 
own  records  for  evidence  of  violations. 
Respondent  continually  chose  to  be 
reactive.  In  these  circumstances,  I 
conclude  that  a  serious  pattern  has  been 
established. 

I  note  also  that  all  the  violations  are 
themselves  serious.  False  entries  on 
records  of  duty  status  are  no  less  serious 
than  excess-driving  infractions  for  the 
fact  of  being  so-caUed  "recordkeeping" 


violations  (see  p.  2).  Stie  Alamo 
Distributing  Service,  Inc.;  Docket  No. 
R6-89-63,  Order  dated  July  23, 1990. 

2.  Mitigating  Factors  are  Absent 

a.  Summary.  The  determination  of  the 
amount  of  civil  penalty  is  based  on 

the  nature,  circumstances,  extent,  and 
gravity  of  the  violation  committed  and.  with 
respect  to  the  violator,  the  degree  of 
culpability,  history  of  prior  offenses,  ability  to 
pay.  effect  on  ability  to  continue  to  do 
business,  and  such  other  matters  as  justice 
and  public  safety  may  require.  In  each  case, 
the  assessment  shall  be  calculated  to  induce 
further  compliance. 

49  U.S.C.  521(b)(2)(C). 

Complainant  requests  that  Trinity 
Transportation  be  assessed  a  civil 
penalty  in  the  amount  of  $14,850  (see  p. 
2).  The  violations  that  are  at  issue  are 
themselves  not  contested.  I  have 
concluded  that  Respondent  has 
permitted  them  to  occur.  Further,  I  have 
concluded  that  a  serious  pattern  of  10- 
and  15-hour  violations  is  present.  I  agree 
that  the  full  amount  should  be  levied. 

Complainant's  suggested  fines  are  75- 
80%  of  the  maximum  allowable.  OIC 
Swift  testified  that  the  extent  of 
Respondent's  violations  put  them 
roughly  in  the  midrange  of  his 
investigatory  experience  (Tr.  413),  and  I 
have  no  reason  to  doubt  his  testimony. 
More  to  the  point,  FHWA  has 
demonstrated  that  Respondent  and  its 
corporate  predecessor,  as  well  as  key 
officials  common  to  both  entities,  have 
witnessed  five  regulatory  reviews  in 
seven  years  without  a  reasonable 
attempt  at  minimizing  hours-of-service 
and  false-log  violations.  In  particular 
they  have  expended  little  effort  in 
prevention,  despite  this  awareness  and 
a  stream  of  regulatory  advice.  Moreover, 
they  have  at  times  evaded  their 
regulatory  responsibilities  through  a 
combination  of  disingenuousncss  and 
misrepresentation.  In  these 
circumstances  I  think  the  suggested 
penalty  is  appropriate.  I  find  no 
mitigating  factors. 

b.  Failure  to  improve  system  of 
detection.  Responsible  officials  of 
Trinity  had  direct,  actual  knowledge  at 
least  as  far  back  as  1987 — and  the 
company  knew  as  far  back  as  1982 — 
that  it  was  inadequately  policing 
drivers'  hours  and  records  of  duty 
status.  Trinity  Transportation  itself  had 
actual  notice  following  the  June  1988 
Safety  Review  that  its  point  system  of 
regulating  driver  hours  was  not  working. 
While  the  carrier  showed  that  it 
terminated  drivers,  it  never  instituted  a 
system  of  controlling  drivers"  hours  at 
the  point  of  dispatch.  Nor  did  it  warn 
drivers  that  compliance  difficulties 
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could  result  in  termination  (Tr.  286-87) 
Indeed,  Trinity  failed  to  show  that 
termination  resulted  directly  from 
FMCSR  violations.  >«*  After  the  Safety 
Review  and  prior  to  the  Compliance 
Review,  moreover,  Respondent  lacked  a 
system  of  log  review  despite  the 
certainty  of  regulatory  scrutiny  (see  pps. 
3-6).  Respondent,  then,  failed  to  concern 
itself  with  improving  compliance, 
particularly  ab  initio — even  after 
admonition.  In  these  circumstances  no 
mitigation  is  warranted. 

The  Drotzmann  case,  relevant  in  this 
connection,  does  not  avail  Respondent. 
There  the  Administrator  agreed  that  the 
beginnings  of  a  safety  program  which 
followed  the  filing  of  a  complaint  ought 
to  be  considered  a  mitigating  factor,  at 
least  until  the  effectiveness  of  the 
program  could  be  determined  Pocket 
No.  R16-89-11.  Order  dated  June  20. 
1990).  Here,  however,  we  have  the 
benefit  of  a  subsequent  regulatory 
determination.  Five  months  after  the 
Compliance  Review  was  completed,  the 
Tennessee  Public  Service  Commission 
found  violations  of  a  natiore  similar  to 
those  that  are  the  subject  of  this  action. 
Moreover,  as  we  have  seen,  the  Safety 
Review  and  Compliance  Review  had 
already  furnished  verdicts  on  the 
efficacy  of  the  point  system — which,  of 
course,  had  not  changed  at  the  time  of 
the  Tennessee  review.  Respondent's 
program  clearly  was  not  working,  yet  it 
did  little  or  nothing  to  change  it.  Plainly, 
Drotzmann  is  not  applicable. 

c.  Respondent's  sincerity.  Yet  even 
without  Tennessee's  demonstrated 
inadequacy  of  the  point  system  I  would 
have  difficulty  countenancing  a  penalty 
reduction  under  Drotzmann.  In  this 
connection  I  detect  another  kind  of 
pattern  in  this  case.  In  every  instance 
following  regulatory  review  Respondent 
and  its  predecessor  have  wrung  their 
hands,  offered  up  mea  culpas,  and 
promised  to  do  better.  But  left  alone 
they  returned  to  business  as  usual. 
Respondent's  current  cries  of  impending 
improvement,  then — a  new  computer 
system,  renewed  vigilance — have  a 
distinctly  hollow  ring.  Trinity's  record  of 
insincerity  is  another  factor  that 
distinguishes  this  case  from  Drotzmann 
and  persuades  me  that  no  mitigation  is 
warranted. 

d.  Disingenuousness/ 
misrepresentation.  The  record  also 
shows  that  Trinity  has  attempted  to 
avoid  the  full  brunt  of  its  regulatory 
history  by  disclaiming  responsibility  for 
the  activities  and  knowledge  of  its 
predecessor,  B  &  L  Its  actions,  falling 


">  Driver  Huard  wa«  di»mi»sed  at  least  in  pari  for 
late  deliverie*.  and  wai  afforded  no  prior  notice  of 
CO  •  pliance  problem*.  See  Exh.  46. 


somewhere  between  disingenuousness 
and  misrepresentation,  disqualify  it  from 
any  considerations  of  penalty 
mitigation. 

The  advent  of  Trinity  permitted  its 
former  B  &  L  drivers  to  wipe  the  slate 
clean.  B  &  L  drivers  with  outstanding 
violations  were  allowed  to  accumulate 
10  new  violations  at  Trinity  before  being 
placed  on  probation — effectively 
permitting  them  to  start  anew  (Exh.  44; 
Tr.  273-74;  see  p.  13).  Winkles'  memo  on 
January  4. 1988  confirmed  the  company 
attitude  that  the  new  year  "brings  with^ 
it  the  opportunity  to  clear  old  problems" 
(Tr.  202-03).  The  switch  from  B  &  L  to 
Trinity,  then,  enabled  Respondent  to 
hire  drivers  with  known  compliance 
difficulties,  yet  claim  it  was  a  "new" 
company,  presumably  without 
knowledge  of  those  difficulties.  This 
disingenuous  attitude  compromises 
enforcement  policy  and  the  agency's 
Congressional  mandate  to  promote 
safety  and  to  penalize  violators.  It 
certainly  does  not  warrant  mitigation  of 
the  suggested  penalty. 

Further.  Trinity  has  actively 
misrepresented  before  the  Department 
the  nature  of  its  institutional  knowledge. 
In  a  letter  to  the  Associate 
Administrator  dated  March  7. 1990 
seeking  dismissal  of  the  charges  now 
before  me  and  a  satisfactory  safety 
rating.  Trinity  Vice  President  Fred  L. 
Jones  referred  to  Respondent  as  a  "start- 
up carrier",  a  "relatively  new  company 
*  *  *  learning  and  growing"  (Exh.  43). 
Jones,  having  been  associated  with  B  & 
L  and  Trinity  since  December  1. 1982 
(Tr.  330),  knew,  regardless  of  the  nature 
of  the  actual  legal  connection  between  B 
&  L  and  Trinity,  that  Trinity  was  not  a 
"new  company,  learning  and  growing" 
in  the  sense  that  it  was  unfamiliar  with 
the  FMCSRs  and  FHWA  enforcement 
policy.  By  1990  he  had  had  a  hand  in 
four  evaluations  of  B  &  L/Trinity  and  30 
years'  experience  in  the  industry  (Tr. 
331).  He  had  actual  knowledge  of  the 
companies'  repeated  shortcomings.  So 
had,  for  that  matter,  several  other  key  B 
&  L/Trinity  officials  such  as  Winkles. 
Hopkins,  and  Vander  Steeg.  To  suggest 
that  the  reasons  put  forth  by  Jones  in  his 
letter  warranted  dismissal  and  a 
satisfactory  rating  is  a  disingenuous 
contention  at  best  and  may  constitute 
deliberate  misrepresentation  and  a 
fraud  upon  the  agency. 

Other  instances  of  Respondent's 
disiivgcnuousness  bordering  on 
misrepresentation  pepper  the  record.  I 
have  already  dismissed  Winkles' 
incredible  claim  that  B  &  L  and  Trinity 
had  nothing  to  do  with  each  other  (see 
pps.  16-17).  In  addition.  Trinity  (in 
response  to  FHWA  interrogatories)  and 


Vander  Steeg  both  claimed  that  Trinity 
officials  were  not  aware  of  the 
compliance  problems  of  their  drivers 
before  the  Compliance  Review  (Exh.  53; 
Tr.  205,  382).  Written  record  evidence 
establishes  the  untruth  of  these  claims 
(pps.  4-5). 

e.  Conclusion.  These  circumstances 
show  that  Respondent  has  attempted  to 
evade  its  regulatory  responsibilities. 
Instead  of  owning  up  to  its  safety 
obligations  it  has  attempted  to  ignore 
and  avoid  them.  Further,  its  testimony 
and  actions  have  rendered  its  sincerity 
and  credibility  suspect.  Against  this 
background,  mitigation  is  manifestly 
inappropriate.  Respondent  needs  a 
wake-up  call.  The  best  way  to  induce 
compliance  and  to  effect  justice  in 
accordance  with  the  civil  penalty  statute 
is  to  levy  the  full  amount  sought  by 
Complainant.*  •■ 

F.  Assessment 

Trinity  Transportation,  Inc.  is  hereby 
ordered  to  pay  a  civil  penalty  in  the 
amount  of  $14,850  for  violating  Federal 
Motor  Carrier  Safety  Regulations  49  CFR 
395.3(a)(1).  395.3(a)(2).  and  395.8(e). 

This  decision  is  issued  pursuant  to  49 
CFR  386.61.  This  decision  becomes  the 
final  decision  of  the  Associate 
Administrator  45  days  after  it  is  served 
unless  a  petition  or  motion  for  review  is 
filed  under  49  CFR  386.62. 
Burton  S.  Kolko, 
Administrative  Law  fudge. 
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• '  Complainant  also  suggests  that  1  raise  the 
penalty  beyond  the  amount  sought  (Br.,  p.  39^  I 
decline  to  consider  such  an  action  for  fear  that  (I 
would  violate  due  process  guarantees.  Respondents 
must  know  what  they  are  defending  against.  To  set 
out  just  one  illustration  of  the  problems  inherent  in 
Complainant's  request,  a  greater  assessment  may 
have  an  impact  on  Respondent's  ability  to  pay.  an 
argument  it  has  not  made  with  respect  to  the 
penalty  currently  sought.  Cf.  Federal  Aviation 
Administration  Rule*  of  Practice  for  Civil  Penalty 
Actions:  The  FAA  decisionmaker  may  assess  a 
civil  penalty  but  shall  not  assess  a  civil  penally  in 
an  amount  greater  than  that  sought  in  the 
complaint"  (14  CFR  13.6(h)). 

'  This  initial  decision  is  rendered  pursuant  to 
authority  delegated  to  the  administrative  law  judge 
under  the  Federal  Motor  Carrier  Safety  Regulations 
(49  CFR  38631)  and  constitute*  the  Judge's  findings 
of  fact  and  conclusions  of  law. 
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I.  Statement  of  Proceeding 

This  proceeding  was  initiated  by  a 
Notice  of  Claim  from  the  Regional 
Director.  Region  3,  Office  of  Motor 
Carriers  ("Complainant")  dated 
September  9, 198a  to  Wonder  Chemical 
Company  ("Respondent"),  proposing  a 
penalty  of  $16,000  for  six  violations  in 
failing  to  maintain  the  minimum  levels 
of  financial  responsibility  required  by 


9  387.7(a).'  Respondent  replied  on 
September  14, 1988.  reserving  its  right  to 
a  hearing.  Thereafter,  the  parties  signed 
and  submitted  an  Agreed  Statement  of 
Facts  and  requested  determination  of 
Respondent's  liabiUty  by  the  Associate 
Administrator  pursuant  to  49  CFR 
388.14. 

On  December  21. 1989.  the  Associate 
Administrator  for  Motor  Carriers 
appointed  an  administrative  law  judge 
in  accordance  with  49  CFR  386.54(a)  to 
be  designated  by  DOT's  Chief 
Administrative  Law  Judge,  and  the 
undersigned  was  assigned  to  the 
proceeding  by  Notice  dated  January  17. 
1990. 

On  December  27, 1989.  Complainant 
moved  for  reconsideration  of  the  Order 
Appointing  an  Administrative  Law 
Judge,  noting  that  both  parties  agreed 
that  there  were  no  factual  issues  in 
dispute  and  wished  to  avoid  the  time 
and  expense  of  a  hearing.  The  Associate 
Administrator  took  no  action  on  that 
motion,  and  accordingly  this  proceeding 
remains  before  the  Judge  for 
determination. 

Pursuant  to  the  Judge's  Order  dated 
January  22. 1990.  both  parties  submitted 
a  list  of  witnesses,  a  summary  of 
proposed  testimony,  and  proposed 
procedural  schedules.  On  March  12. 
1990.  a  telephone  prehearing  conference 
was  held  to  determine  what  factual  and 
legal  issues  remained  to  be  determined. 
At  that  time,  both  parties  reaffirmed  that 
a  hearing  was  imnecessary,  and  they 
subsequently  submitted  Joint  Exhibits 
for  the  record  pursuant  to  the  Judge's 
Order.*  The  parties  have  submitted 
briefs  on  the  issues,  and  the  case  is 
ready  for  decision. 

IL  Facts 

On  six  separate  occasions  between 
April  27. 1988,  and  June  17. 1988. 


'  49  CFR  307.7(8)  provide*:  "No  motor  carrier 
shall  operate  a  motor  vehicle  until  the  motor  carrier 
has  obtained  and  has  in  effect  the  minimum  levels 
of  financial  responsibility  as  set  forth  In  f  387.9  of 
this  subpart."  49  CFR  387.9  provides  that  for 
commodities  transported  after  January  1. 1985.  in 
intrastate  commerce,  the  minimum  level  of  finanaal 
responsibility  is  SS.OCO.OOO  for  (for-hire  and  pnvale) 
Icarriersj  of  "hazardous  substances,  as  defined  in  49 
CF.R.  171.8.  transported  in  cargo  tanks,  portable 
tanks,  or  hopper-type  vehicles  with  capacities  In 
excess  of  3.S00  water  gallons." 

•  Prehearing  Conference  Transcript.  March  1. 1990 
("PHC  Tr").  p.  82.  The  parties  submitted  joint 
ELxhibils  A  through  W.  April  9. 1990.  including  the 
afTid-tvits  of  Waller  H.  Johnson.  Federal  Programs 
Manager.  Federal  Highway  Administration.  Region 
3.  Office  of  Motor  Carriers  (Exhibit  A):  Morris 
Schwalb.  Controller  of  Wonder  Chemical  Company 
(Exhibit  B):  and  |ohn  Cavas.  Motor  Carrier  Safety 
Specialist  Pennsylvania  Division.  Region  3. 
Philadelphia  Office.  Office  of  Motor  Carriers 
(Exhibit  C).  Those  exhibits  are  hereby  marked  and 
admitted  in  evidence  as  the  evidentiary  record  in 
this  proceeding 


Respondent  a  company  in  the 
household  chemical  business  (Exhibit  O, 
p.  2),  transported  hypochlorite  solution, 
a  corrosive  chemical  substance 
containing  more  than  7%  chlorine  by 
weight,  in  intrastate  commerce  in  motor 
vehicles  leased  from  Bucks  County 
Container  Corporation  (Hereinafter 
"Bucks")  of  Fairiess  Hills,  Pennsylvania 
(Exhibit  K).  Each  of  those  vehicles  had  a 
capacity  of.  and  transported  at  least. 
3500  gallons  of  hypochlorite  solution 
(Exhibit  K,  p.  1,  para.  1-7).  During  that 
period,  Bucks  had  "financial 
responsibility"  in  the  amount  of 
$5,000,000  (Exhibit  K.  p.  2,  para.  9),  and 
Respondent  had  in  its  possession  an 
MCS-90  prescribed  by  49  CFR  387.15  in 
Bucks'  name.*  Respondent  also  had  in 
its  possession  an  MCS-90  in  its  own 
name  in  the  amount  of  $500,000  and  an 
umbrella  policy  in  the  amount  of 
$42,000,000  (Exhibit  K.  p.  2.  para.  10). 
However,  between  April  27  and  June  17, 
1988,  Respondent  did  not  have  either  an 
insurance  policy  of  $45,000,000.  or  an 
MCS-90  in  its  own  name. 

On  June  20, 1988.  Safety  Specialist 
John  Cavas  conducted  a  compliance 
review  of  Respondent's  operations 
(Exhibit  C  p.  2  para.  4).  and  filed  an 
Investigation  Report,  dated  August  8, 
1988  (Exhibit  O).  The  report  alleged  six 
violations  of  49  CFR  387.7(a)  and 
charged  Respondent  with  "operating  a 
motor  vehicle  without  having  in  effect 
the  required  minimum  levels  of  financial 
responsibihty  coverage  of  $45,000,000" 
(Exhibit  O,  p,  1).  When  Gavas  requested 
that  Respondent  produce  proof  of 
insurance  in  the  amount  of  $5,000,000, 
Respondent  produced  MCS-90's  totaling 
$2.5  million  in  its  own  name  covering  the 
vehicles  in  question  (Exhibit  C.  p.  2, 
para  8).  Also  at  that  time.  Frank  Banas. 
Respondent's  President  and  Chief 
Executive  Officer,  stated  that  (1)  Bucks 
had  a  $5,000,000  Liberty  Mutual  policy 
which  insured  the  vehicles  leased  to 
Respondent  (Exhibit  C.  p.  2.  para.  6):  (2) 
Bucks  corporation  was  "affiliated"  with 
Respondent  (Exhibit  L.  p.  1,  para.  2);  (3) 
he  is  president  of  both  companies:  and 
(4)  two  different  companies  were  used 
because  the  insurance  company  would 
not  issue  Respondent  a  $5,000,000  public 


*  Exhibit  K.  p  2.  para.  11:  sec  also  PI1C  Tr  13  49 
CFR  387.15  provides: 

"Endorsements  for  policies  of  insurance  [i.e..  an 
MCS-eO|  •  •  •  must  be  In  the  form  prescribed  by 
the  BMCS  [Bureau  of  Motor  Camer  Safety)  and 
approved  by  the  OMB.  Endorsements  to  policies  of 
insurance  shall  specify  that  coverage  thereunder 
will  remain  in  effect  continuously  until  terminated, 
as  required  in  f  387.7  of  this  subpart.  Ttie 
endorsement  *  *  *  shall  be  issued  in  the  exact 
name  of  the  motor  carrier." 
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liability  policy.*  Respondent  had 
ordered  and  obtained  the  $5,000,000 
Liberty  Mutual  policy  through  its 
insurance  agent,  Johnson,  Kendall  & 
Johnson  (Exhibit  B,  p.  1,  para.  2)  and 
reimbursed  Bucks  for  all  the  premiums 
(Exhibit  B,  p.  1.  para.  3).  Nevertheless, 
despite  repeated  requests.  Liberty 
Mutual  refused  to  name  Respondent  on 
the  MCS-90  (Exhibit  K,  p.  2,  para.  13). 
On  September  9, 1988,  the  Regional 
Director  sent  Respondent  a  Notice  of 
Claim,  citing  it  for  six  violations  of  49 
CFR  387.7(a)  and  proposing  a  civil 
forfeiture  of  $18,000  (Exhibit  N).  The 
proposed  civil  forfeiture  was  said  to 
take  into  account,  among  other  factors, 
the  carrier's  history  of  noncompliance, 
identified  by  the  FAA  (Exhibit  A,  pp.  2- 
5)  to  Include  (1)  Respondent's  prior 
violations  of  the  Motor  Carrier  Safety. 
Financial  Responsibility  and  Hazardous 
Materials  Regulations  in  1983  for,  inter 
alia,  failing  to  have  proof  of  financial 
responsibility,"  (2)  violations  of  the 
Federal  Motor  Carrier  Safety 
Regulations  listed  in  safety  compliance 
reports  sent  to  Mr.  Banas  on  October  11. 
1963.«  April  24, 1968,  and  May  3, 1973.'' 
and  (3)  the  carrier's  conviction  and  civil 
forfeiture  in  motor  carrier  safety 
enforcement  actions  in  1974  and  1985;  • 


♦  Exhibit  O.  pp.  75-76;  see  also  Exhibit  C,  pp.  2-3, 
para.  6.  Although  Bucks'  pohcy  was  issued  pursuant 
to  an  assigned  risk  pool  in  the  commonwealth  of 
Pennsylvania  (Exhibit  L.  p.  2.  para.  6),  the  record 
does  not  show  whether  Mr.  Banas  attempted  to 
procure  insurance  in  Respondent's  name  through 
another  insurer  or  through  an  assigned  risk  pool. 

»  In  1983,  Respondent  was  cited  for  failing  to  have 
an  MCS-flO  at  its  principal  place  of  business. 
Exhibit  A.  p.  2.  para.  4a;  see  also  Exhibit  O.  p.  103. 
Mr.  Banas.  then  Respondent's  Treasurer,  refused  to 
sign  for  a  copy  of  the  Safety  Management  Audit, 
and  a  copy  was  sent  to  Respondent  by  certified 
mail,  and  Respondent  was  notified  by  letter,  dated 
March  7, 1984,  that  "considering  *  '  '  the  October 
3, 1983.  Safely  Management  Audit,  its  rating  was 
'Unsatisfactory.-  Exhibit  A,  pp.  2-3.  para.  4a. 

•  Respondent  was  notified  by  letter  from  the 
BMCS.  dated  August  8. 1963.  that  It  was  subject  to 
the  Federal  Motor  Carrier  Safety  Regulations, 
Exhibit  A.  p.  3,  para.  4b.  After  receiving  and  wgning 
for  a  copy  of  the  BMCS  safety  compliance  report 
dated  October  11, 1963,  Mr.  Banas  received  a  letter 
from  the  Interstate  Commerce  Commission  (ICC), 
dated  October  21, 1963.  which  notified  Respondent 
again  of  its  responsibility  to  comply  with  the 
Federal  Motor  Carrier  Safety  Regulations.  Ibid.  Mr. 
Banas  then  wrote  the  ICC  on  November  6, 1963, 
advising  them  that  corrective  action  had  been 
taken.  Ibid. 

'  In  1973  Respondent  received  a  hazardous 
materials  compliance  report,  which  dted 
Respondent  for  violations  of  the  hazardous 
materials  regulations  and  staled  Its  need  to  comply 
with  those  regulations.  Exhibit  A.  pp.  3-4.  para.  4b. 
•  In  1974  Respondent  was  convicted  and  paid  a 
$1000  fine  in  United  States  District  Court  for 
permitUng  drivers  to  falsify  daily  duty  status 
records.  Exhibit  A.  p.  4,  para.  4c  In  1985  the  carrier 
paid  a  civil  forfeiture  of  $3500  for  again  permitting 
drivers  to  falsify  daily  duly  status  records.  Exhibit 
A.  p.  4,  para.  4c. 


as  well  as  Respondent's  solvency  and 
apparent  ability  to  pay  the  proposed 
forfeiture  »  and  the  Office  of  Motor 
Carrier's  treatment  of  similarly  situated 
carriers  in  Region  3.  under  the  agency's 
internal  assessment  guidelines. 

In  response  to  the  Notice  of  Claim. 
Respondent  denied  the  alleged  violation 
and  produced  a  copy  of  the  Liberty 
Mutual  policy  in  Buck's  name  (Exhibit  P) 
and  a  Certificate  of  Insurance,  issued 
November  14, 1988  (Exhibits  M-1).  The 
certificate  states  that  between  July  1, 
1987,  and  July  1, 1988,  Respondent  was 
insured  while  using  Buck's  vehicles 
"under  all  terms  and  conditions  of  the 
policy  noted  under  the  Automobile 
Uabihty  Section."  '»  The  certificate  also 
provided  that  the  insurer  would  try  to 
give  Respondent  ten  days  notice  prior  to 
cancellation  or  termination  of  the  policy, 
but  that  "failure  to  mail  such  notice 
shall  impose  no  obligation  or  liability  of 
any  kind  upon  the  company  (Liberty 
Mutual),  its  agents  or  representatives." 
Exhibit  M.  p.  1. 

In  his  Order  appointing  an 
administrative  law  judge  the  Associate 
Administrator  sununarized  the  agreed 
facts  and  noted  the  remaining  issues  to 
be  resolved: 

Throughout  the  discussions  between  the 
parties  leading  up  to  this  request  for  a 
determination.  Respondent  has  maintained 
that  it  (a)  did  have  the  required  level  of 
financial  responsibility  under  the  regulations, 
and  (b)  that  the  MCS-90  issued  to  its  lessor 
was  sufficient  to  comply  with  the  regulations. 
There  are  two  subsections  of  the  regulation 
involved  here.  In  S  387.7(a)  motor  carriers  are 
required  to  obtain  and  have  in  effect  the 
minimum  levels  of  financial  responsibility  set 
forth.  In  §  387.7(d)  it  is  required  to  maintain 
proof  thereof  at  the  principal  place  of 
business  (Form  MCS-90  issued  by  an 
insurer). 

The  Agreed  upon  Statement  of  Facts  do 
(sic)  not  resolve  this  matter.  There  remain 
two  significant  material  issues  in  dispute 
here.  Firstly,  does  the  acknowledgment  by 
the  insurer  that  Respondent  is  covered  by  the 


•  Section  30(d)(1)  of  the  Motor  Carrier  Act 
authorizes  the  Secretary  or  his  delegee,  to  consider, 
inter  alio,  the  motor  carriers  'ability  to  pay,  effect 
on  ability  to  continue  to  do  business,  and  such  other 
matters  as  justice  may  require"  in  determining  the 
amount  of  the  civil  penalty.  49  U.S.CA  10927, 
Historical  and  Revision  Notes,  p.  445  (Partial 
Revision  1985);  see  also  PHC  Tr.  51-55.  Complainant 
argues  that  the  civil  penally  is  justified,  since 
Respondent's  gross  revenue  for  the  period  January 
1, 1987,  through  December  31, 1987  was  $10,10a000. 
Exhibit  A,  p.  5,  para.  4e. 

'<>  Exhibit  M.  p.  1.  See  Exhibit  K,  p.  2.  para.  12. 
The  Liberty  Mutual  policy.  Automobile  Uability 
Section.  Part  fV,  D2.  includes  as  an  insured  anyone 
using  the  vehicles  with  the  permission  of  the  named 
insured.  Exhibit  P,  p.  22.  Since  Respondent  used  the 
vehicles  with  Bucks'  permission.  Respondent  was 
covered  by  the  policy  and  the  provision  in  the 
policy  endorsement  (MCS-90)  (Exhibit  M,  p.  2)  for 
environmental  restoration.  See  Exhibits  L  p.  1;  P-22; 
M,  p.  l;andPHCTr.  aa 


insurance  policy  issued  to  the  lessor  meet  the 
requirements  of  the  regulations,  specifically 
I  387.7(a)?  Respondent  contends  it  has  the 
required  levels  of  insurance  and  has 
proffered  proof  of  such  through  this 
Certificate  of  Accord  issued  by  the  insurer. 
Petitioner  apparently  contends  no  insurance 
or  less  than  the  required  level  of  insurance 
has  been  shown  to  exist. 

Secondly,  notwithstanding  the 
establishment  of  the  required  levels  of 
insurance,  it  appears  that  there  is  a  dispute 
as  to  whether  Respondent  has  an  MCS-90 
albeit  issued  in  the  name  of  its  lessor. 
Petitioner  has  failed  to  allege  a  violation  of 
the  regulations,  to  wit  §  387.7(d).  However, 
the  answer  to  this  question  has  a  bearing  on 
the  alleged  violation  and  the  quantum  of  the 
penalty."  (Exhibit  I,  pp.  1-3). 

ni.  Statutory  Provisions 

Section  30  of  the  Motor  Carrier  Act  (49 
U.S.C.  10927)  provides: 

(b)(1)  The  Secretary  of  Transportation  shall 
establish  regulations  to  require  minimal 
levels  of  financial  responsibiUfy  sufficient  to 
satisfy  liability  amounts  to  be  determined  by 
the  Secretary  covering  public  liability, 
property  damage,  and  environmental 
restoration  for  the  transportation  of 
hazardous  materials  (as  defined  by  the 
Secretary),  oil  or  hazardous  substances  (as 
defined  by  the  Administrator  of  the 
Environmental  Protection  Agency),  or 
hazardous  wastes  (as  defined  by  the 
Administrator  of  the  Environmental 
Protection  Agency)  by  motor  vehicle  in 
interstate  or  intrastate  commerce; 

(d)(1)  Any  person  (except  an  employee  who 
acts  without  knowledge)  who  is  determined 
by  the  Secretary,  after  notice  and  opportunity 
for  a  hearing,  to  have  knowingly  violated  this 
section  shall  be  Uable  to  the  United  States  for 
civil  penalty  of  not  more  than  $10,000  for 
each  violation,  and  if  any  such  violation  is  a 
continuing  one,  each  day  of  violation 
constitutes  a  separate  offense.  The  amount  of 
any  such  penalty  shall  be  assessed  by  the 
Secretary  by  written  notice.  In  determining 
the  amount  of  such  penalty,  the  Secretary 
shall  take  into  account  the  nature, 
circumstances,  extent,  and  gravity  of  the 
violation  conunitted  and,  with  respect  to  the 
person  to  have  committed  such  violation,  the 
degree  of  culpability,  any  history  of  prior 
offenses,  ability  to  pay.  effect  on  ability  to 
continue  to  do  business  and  such  other 
matters  as  justice  may  require. 


Section  387.7(a)  of  49  CFR  provides: 

No  motor  carrier  shall  operate  a  motor 
vehicle  until  the  motor  carrier  has  obtained 
and  has  in  effect  the  minimum  levels  of 
financial  responsibility  as  set  forth  in  9  3879 
of  this  subpart."  (Emphasis  added.) 

Section  387.9  (49  CFR  387.9).  which  is 
referenced  in  section  387.7(a).  sets  forth 
the  following  requirements: 

The  minimiun  levels  of  financial 
responsibility  referred  to  in  S  387.7  of  this 
subpart  are  hereby  prescribed  as  follows: 
•  *  *  (2)  for-hire  and  private  (carriers)  (in 
interstate,  foreign,  or  intrastate  commerce) 
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(of]  hazardous  substances,  as  defined  in  49 
CFR  171A  transported  in  cargo  tanks, 
portable  tanks,  or  hopper-type  vehicles  with 
capacities  in  excess  of  3.500  water  gallons 
[isj  $5,000,000  (as  of)  January  1. 1985. 
(Emphasis  added] 

"Financial  responsibility"  is  defined 
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as 

the  financial  reserves  (e.g.,  insurance 
policies  or  surety  bonds)  suifficient  to  satisfy 
liability  amounts  set  forth  in  this  subpart 
covering /wWJc  liability."  i.e..  "liability  for 
bodily  injury  or  property  damage  and 
includes  liability  for  environmental 
restoration."  49  CFR  387.5  (emphasis  added). 

"Environmental  restoration"  is 
defined  in  the  endorsement  required  by 
49  CFR  387.15  as 

restitution  for  the  loss,  damage  or 
destruction  of  natural  resources  arising  out  of 
the  accidental  discharge  *  *  *  upon  the  land, 
atmosphere,  watercourse,  or  body  of  land, 
atmosphere,  watercourse,  or  body  of  water  of 
any  commodity  transported  by  a  motor 
carrier  ■■  49  CFR  387.5. 

Section  387.7(d)(1)  (49  CFR  387.7(d)(1)) 
requires  "ptxxjf "  of  financial 
.  responsibility  and  provides  that: 

Proof  of  the  required  financial 
responsibility  shall  be  maintained  at  the 
motor  carrier's  principal  place  of  business, 
(and]  shall  consist  oi  Endorsement(s)  for 
Motor  Carrier  Policies  of  Insurance  for  Public 
Liability  Under  sections  29  and  30  of  the 
Motor  Carrier  Act  of  1980  (Form  MCS-90) 
issued  by  an  lnsurer(s) "  (Emphasis  added.) 

SecUon  387.15  (49  CFR  387.15)  requires 
that: 

Endorsements  for  policies  of  insurance 
*  "  *  must  be  in  the  form  prescribed  by  the 
BMCS  and  approved  by  the  OMB. 
Endorsements  to  policies  of  insurance  *  •  • 
shall  specify  that  coverage  thereunder  will 
remain  in  e^ect  continuously  until  terminated 
as  required  in  S  387.7  of  this  subpart.  The 
endorsement  '  '   '  shall  be  issued  in  the 
exact  name  of  the  carrier  (Emphasis  added.) 

SecUon  387.7(b)(1)  (49  CFR  387.7(b)(1)) 
provides  that 

Policies  of  insurance  *  *  '  and 
endorsements  required  under  this  section 
shall  remain  in  effect  continuously  until 
terminated.  Cancellation  may  be  effected  by 
the  insurer  or  the  insured  motor  carrier  giving 
35  days'  notice  in  writing  to  the  other. 

A.  Complainant's  Position 

Complainant  argues  that  Bucks' 
insurance  is  irrelevant  to  the  alleged 
violations:,  since  §  387.7(a)  on  its  face 
requires  that  a  motor  carrier  obtain 
insurance  as  a  named  insured.  Secondly. 
Complainant  argues  that  §  387.7(a), 
when  read  in  the  context  of  part  387  as  a 
whole,  requires  a  motor  carrier  to  obtain 
insurance  in  its  own  name.  Thus 
§  387.15  requires  that  a  carrier  have  an 
MCS-90  in  its  own  name,  apparently 
irlending  the  carrier  to  be  the  named 


insured;  the  requirement  in  the  MCS-90 
for  environmental  restoration  coverage 
indicates  an  intent  to  require  the  motor 
carrier  to  obtain  insurance  in  its  own 
name;  and  the  requirement  in 
§  387.7(b)(1)  that  the  "insured  motor 
carrier"  or  insurer  provide  the  other 
with  35  days  prior  notice  of  cancellation 
of  the  ix)licy  or  endorsement  indicates 
an  intent  that  the  carrier  be  the  named 
insured  to  provide  control  over  the 
public  liability  coverage  (PHC  Tr.  32-33). 
Complainant  also  alleges  that  the 
legislative  history  of  the  Motor  Carrier 
Act  and  the  administrative  history  of 
part  387  indicate  an  intent  that  the 
carrier  obtain  insurance  in  its  own  name 
and  that  in  any  event  Respondent  had 
.  sufficient  notice  that  S  387.7(a)  requires 
a  carrier  to  obtain  insurance  in  its  ovm 
name  to  warrant  the  imposition  of  civil 
penalties. 

B.  Respondent's  Position 

Respondent  argues  that  §  387.7(a)  on 
its  face  does  not  require  a  carrier  to 
obtain  insurance  in  its  own  name:  that 
Respondent  is  charged  with  violating 
5  387.7(a).  not  other  sections  or  part  387 
as  a  whole;  that  Respondent  is  not 
charged  with  a  violation  of  §  387.15. 
which  requires  a  carrier  to  have  an 
MCS-90  in  its  own  name;  and  that  the 
legislative  and  administrative  history  do 
not  indicate  that  section  387.7(a) 
requires  a  carrier  to  obtain  insurance  in 
its  own  name.  Respondent  also  argues 
that  it  was  not  given  sufficient  notice 
that  J  387.7(a)  requires  a  motor  carrier 
to  obtain  insurance  in  its  own  name  in 
order  to  support  the  imposition  of  civil 
penalties  (PHC  Tr.  58).  Finally, 
Respondent  argues  that  it  did  not 
"knowingly"  violate  §  387.7(a).  since  it 
did  not  have  the  specific  intent  to 
violate  that  section  by  not  obtaining 
insurance  in  its  own  name. 

IV.  Discussion 

After  a  careful  consideration  of  the 
entire  record,  the  Motor  Carrier  Act  and 
regulations  and  their  legislative  and 
administrative  history,  we  conclude  that 
49  CFR  part  387  was  intended  to  require 
a  motor  carrier  to  obtain  insurance  in  its 
own  name.  However,  we  also  conclude 
that  section  387.7(a)  does  not  state  such 
a  requirement  on  its  face  or  give 
sufficient  notice  to  Respondei^t  in  that 
section  that  it  must  obtain  insurance  in 
its  own  name  to  permit  imposing  civil 
penalties. 

A.  Section  387.7(aj  does  not  require  on  its 
face  that  a  motor  carrier  obtain  insurance  in 
its  own  name. 

Section  387.7(a)  states  that  no  motor 
carrier  may  operate  a  motor  vehicle 
until  the  "carrier  obtains  and  has  in 


effect  the  minimum  levels  of  financial 
responsibility  as  set  forth  in  section 
387.9."  That  referenced  section  (§  387.9) 
merely  specifies  $5,000,000  as  the 
minimum  level  of  financial 
responsibility.  Neither  section  refers  to 
insurance  or  to  having  insurance  in  the 
carrier's  own  name. 

Section  387.5  defines  "financial 
responsibility"  as  the  "financial  reserves 
[e.g..  insurance  policies  or  surety  bonds) 
sufficient  to  satisfy  liability  amounts  set 
forth  in  this  subpart."  49  CFR  387.5. 
Since  Respondent  was  covered  by  the 
Liberty  Mutual  policy  of  $5,000,000 
during  the  periods  in  question  (PHC  Tr. 
15).  Respondent  had  "financial  reserves 
sufficient  to  *  *  *  cover  public  liability" 
and  hence  was  financially  responsible 
within  the  literal  requirements  of  49  CFR 
387.5.  As  Complainant  conceded  during 
the  prehearing  conference,  section  387.9 
does  not  require  that  the  motor  carrier 
have  an  insurance  pwlicy  of  $5,000,000. 
or  say  anything  about  an  insurance 
policy.  PHC  Tr.  25.  In  fact,  section  387.5. 
in  defining  financial  responsibility, 
suggests  that  under  some  circumstances, 
financial  reserves  other  than  insurance 
policies  or  surety  bonds  may  satisfy  the 
minimum  levels  of  financial 
responsibility."  Accordingly,  we 
conclude  that  S  387.7(a)  on  its  face  does 
not  require  that  a  carrier  obtain  or  have 
insurance  in  its  own  name,  but  only  that 
a  carrier  obtain  and  have  in  effect 
financial  reserves  sufficient  to  cover 
pubhc  liability  amounts. 

Complainant  asserts  that  the  section 
has  been  administiiatively  interpreted  to 
require  that  the  motor  carrier  obtain  any 
necessary  insurance,  citing  a  letter  from 
the  Director  of  the  FHWA  Bureau  of 
Motor  Carrier  Safety  in  Washington.  DC 
to  the  Regional  Federal  Highway 
Administrator  in  Atlanta.  Georgia,  dated 
April  7. 1983  (Exhibit  S).  That  letter 
stated  that  an  owner-operator  (lessor) 
cannot  provide  the  minimum  levels  of 
financial  responsibility  by  supplying  the 
carrier  (lessee)  a  copy  of  a  policy  and 
MCS-90,  even  though  the  carrier  is 
covered  under  an  endorsement  on  the 
policy: 

Question:  Is  it  permissible  for  an  owner- 
operator  (lessor)  to  furnish  the  carrier  (lessee) 
a  copy  of  the  policy  and  MCS-00  where  the 
carrier  is  covered  under  an  endorsement  on 


"  "E.g."  (exempli  gratia]"  meHiu  "for  the  take  of 
an  example."  Black's  Ixiw Dictionary,  p.  462  (Sth  ed. 
1979).  "l-e."  ("id  e»I")  meant  "that  it  to  tay."  Id.  •( 
672.  Thus.  In  chooting  the  former,  leu  retlrictive 
definition,  the  FlfWA  apparently  did  not  intend  that 
}  3«7.7(»)  on  its  face  require  a  carrier  to  obtdin 
insurance  in  ita  own  name  in  order  to  be 
"financially  retpontible."  since,  at  noted  above. 
i  387.S  allowi  financial  reserves  in  forms  other  Ui<in 
insurance  policies. 
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the  policy?  The  motor  carrier  may  or  may  not 
carry  an  additional  policy. 

Answer  It  is  not  permissible  for  an  owner- 
operator  to  furnish  the  minimum  levels  of 
financial  responsibility  for  a  motor  carrier. 
Section  387.7(a)  slates:  'No  motor  carrier 
shall  operate  a  motor  vehicle  until  the  motor 
carrier  (emphasis  added)  has  obtained  and 
has  in  effect  the  minimum  levels  of  financial 
responsibihty  as  set  forth  in  S  387.9  of  this 
part.' 

In  no  section  of  part  387  is  there  a 
reference  to  a  lessor's  responsibility,  or  a 
provision  for  the  arrangement  you  describe." 
(emphasis  in  original.) 

Complainant  acknowledges,  however, 
that  this  letter  is  not  binding,  since  it  is 
not  an  interpretation  of  the  Associate 
Administrator  and  has  not  been 
published  in  the  Federal  Register  (PHC 
Tr.  27-28).  Moreover,  that  letter  refers 
only  to  obtaining  insurance,  not  to  the 
name  of  the  insured,  and  here 
Respondent  did  "obtain"  the  insurance. 
Although  the  Liberty  Mutual  policy  was 
issued  in  Bucks'  name  as  the  vehicle 
title  holder,  that  policy  was  ordered  by 
Respondent  through  its  insurance  agent 
(Johnson.  Kendall  &  Johnson),  was  paid 
for  by  Respondent  (which  reimbursed 
Bucks  for  all  the  premiums),  and 
consequently  was  "obtained"  by 
Respondent,  the  sole  user  of  the  vehicles 
between  April  and  July.  1988  (Exhibit  B. 
pp.  1-2,  para.  2-4). 

Accordingly,  we  conclude  that 
§  387.7(a)  on  its  face  does  not  require  a 
motor  carrier  to  obtain  insurance  in  its 
own  name  and  that  Respondent  had 
financial  responsibility  within  the  literal 
language  of  that  section. 

B.  Section  387.7(a).  when  read  in  the 
context  of  part  387  and  its  administrative 
history  and  the  legislative  history  of  the 
Motor  Carrier  Act,  indicates  that  the 
regulatory  scheme  was  intended  to  require  a 
motor  carrier  to  obtain  insurance  in  its  own 
name. 

When  section  387.7(a)  is  read  in  the 
context  of  part  387.  including  sections 
387.15.  387.5  and  387.7(b)(1)  and  its 
administrative  history  and  the 
legislative  history  of  the  Motor  Carrier 
Act,  we  conclude  that  the  entire 
regulatory  scheme  was  intended  to 
require  a  carrier  to  obtain  insurance  in 
its  own  name.  We  also  find  that 
Congress,  in  enacting  section  30  of  the 
Motor  Carrier  Act,  intended  the 
insurance  industry  to  monitor  a  motor 
carrier's  safety  performance  in 
determining  at  what  price,  if  any.  to 
provide  public  liability  coverage,  so  that 
"unsafe  carriers  will  incur  higher 
premiums,  or  will  be  unable  to  obtain 
coverage."  (Exhibit  W.  p.  13). 

1.  Sections  387.15  and  387.7(d).  in  requiring 
that  a  carrier  have  an  MCS-90  in  its  own 
name  and  maintained  at  the  carrier's 


principal  place  of  business,  apparently 
intended  the  carrier  to  be  the  named  insured. 

Section  387.15  requires  an 
"endorsement  for  policies  of  insurance 
•  *  *  must  be  in  the  form  prescribed  by 
the  BMCS  and  approved  by  the  OMB" 
[i.e..  MCS-90J  and  must  "be  issued  in 
the  exact  name  of  the  motor  carrier"  (49 
CFR  387.15).  The  MCS-90  provides  that: 

The  insurance  policy  to  which  this 
endorsement  is  attached  provides  automobile 
liability  insurance  and  is  amended  to  assure 
compliance  by  the  insured,  within  the  limits 
slated  herein,  as  a  motor  carrier  of  property 
with  sections  29  and  30  of  the  Motor  Carrier 
Act  and  the  rules  and  regulations  "  *  *.  49 
CFR  387.15,  Illustration  I,  Form  MCS-90,  OMB 
No.  2125-0074  (Exhibit  M,  p.  2). 

Since  an  MCS-90  "must  be  in  the  form 
prescribed  by  the  BMCS"  and  "be  in  the 
carrier's  name"  (49  CFR  387.15)  and 
section  387.15  provides  for  the 
amendment  of  the  insurance  policy  "to 
assure  compliance  by  the  insured"  to 
provide  public  liability  coverage. 
I  387.15  apparently  intended  the  carrier 
to  be  the  named  insured  on  the 
policy. "Moreover,  section  387.7(d)(1) 
requires  that  such  an  MCS-90  be 
maintained  at  the  motor  carrier's 
principal  place  of  business  as  "proof  of 
financial  responsibility. 

Respondent  admittedly  violated  this 
section,  but.  as  noted  by  the  Associate 
Administrator's  Order,  such  a  violation 
was  not  alleged  and  cannot  be  found 
here.  Respondent  points  out  that 
§  387.15  and  §  387.7(a)  are  separate  and 
distinct  sections;  the  former  is 
concerned  with  the  "form"  and  the  latter 
with  the  "substance"  [i.e..  the  existence) 
of  financial  responsibility  coverage.'* 


not  whether  the  insurance  policy  was  in 
the  carrier's  name  (PHC  Tr.  36-37). 
Moreover,  section  387.7(d)(1)  is 
concerned  with  the  "proof."  rather  than 
the  "fact"  of  financial  responsibility. 
Nevertheless,  if  sections  387.15  and 
387.7(d)(1)  are  read  together  they 
indicate  a  regulatory  scheme  intended  to 
require  that  insurance  be  in  the  carrier's 

name. 

2.  The  requirement  for  environmental 
restoration  coverage  indicates  an  intent  that 
the  carrier  obtain  insurance  in  its  own  name. 

The  requirement  for  environmental 
restoration  coverage  also  indicates  an 
intent  that  the  carrier  obtain  insurance 
in  its  own  name.  As  noted  above, 
section  387.7(a)  requires  a  carrier  to 
obtain  "the  minimum  levels  of  financial 
responsibility"  and  section  387.5  defines 
"financial  responsibility"  as  "the 
financial  reserves  sufficient  to  satisfy 
liability  amounts  *  *  *  covering  public 
liability."  which  by  definition  includes 
"liability  for  environmental  restoration." 
Although  Respondent  was  covered  for 
environmental  restoration  in  the  present 
case  (PHC  Tr.  12. 15),  FHWA  is 
generally  concerned  that,  if  the  policy  is 
not  in  the  carrier's  name,  no 
environmental  restoration  will  be  in 
effect.  •  *  In  fact,  "environmental 
restoration"  coverage  in  this  case  is 
apparently  only  provided  by  the  MCS- 
90  which  amends  the  policy  »*  and 
provides  for  payment  for  public  liability. 
i.e.  environmental  restoration.'*  Since 


"Accord  letter,  dated  May  23. 1985,.  from  the 
Director  of  BMCS  in  Washington.  DC  lo  the 
Regional  Director  of  Motor  Carrier  Safety  in 
Atlanta. Georgia.  Exhibit  Q.  pi- 

"Respondent's  brief,  p.4.  Respondent  argues  that 
the  Inspector  in  this  case  saw  a  violation  of 
iS  3a7.7(d)  and  387.15  but  he  merely  assumed  the 
carrier  had  no  public  liability  coverage  in  the 
amount  of  S5.000.000.  since  the  MCS-90  was  not  in 
the  carrier's  name  (PHC  Tr.  36).  and  that  the  alleged 
••substantive"  violation  of  S  387  7(a)  was  a  result  of 
that  misunderstanding.  Respondent's  brief,  p.  5. 
However,  the  compliance  review,  dated  (une  23. 
1988,  signed  by  Investigator  Rodgers  and  Assistant 
Investigator  Cavas  stated,  inter  alia,  that: 

"during  the  course  of  the  investigation  it  was  also 
discovered  thai  the  carrier  had  another  insurance 
policy  with  enough  public  liability  insurance  but  the 
policy  was  in  another  name  *  '  *  Bulk  [sic]  County 
Container  Corporation.  When  speaking  with  Mr. 
Banns,  president  of  '   *   '  both  companies,  he  stated 
that  the  reason  for  two  different  companies  was 
because  the  Insurance  company  would  not  cover  the 
$5,000,000  public  liability  required.  Mr.  Banas  also 
stated  thai  he  grounded  Respondent's  tractors  and 
used  common  earners  for  a  month  to  ensure  that  he 
maintained  enough  insurance. "  Exhibit  0.  pp.  57-76. 
Thus  the  investigators  knew  that  Respondent  had 
an  insurance  policy  with  enough  public  liability 
coverage,  albeit  not  in  its  own  name,  and  intended 


to  charge  Respondent  with  a  violation  of  {  387  7|a) 
for  failing  to  obtain  insurance  in  its  own  name. 

"  PHC  Tr.  2&-30.  Since  the  MCS-90  indicates  that 
•'the  insurance  policy  lo  which  the  MCS-90  is 
attached  provides  automobile  liability  insurance 
and  is  amended  to  assure  compliance  by  the  insured 
•  •  •  with  sections  29  and  30  of  the  Motor  Carrier 
Act."  one  of  the  purposes  of  the  MCS-90,  insurance 
policy,  is  to  assure  that  environmental  restoration 
will  be  provided.  See  also  Washington.  DC.  BMCS 
Directors  Letter  dated  May  23. 1985.  to  the  Regional 
Director  of  Motor  Carrier  Safety  in  Atlanta.  Georgia, 
which  slated  that: 

The  endorsement  amends  an  insurance  policy  to 
cover  environmental  restoration,  a  term  which  is 
not  used  in  liability  policies.  Without  the 
endorsement,  an  insurance  company  can  refuse  lo 
pay  for  environmental  restoration,  as  required  by 
the  statute  and  regulation,  thus  leaving  both  the 
motor  carrier  and  the  damaged  party  without 
recourse.  Exhibit  Q.  p.  1. 

'»  The  MCS-90  provides  thai  "the  insurance 
policy  to  which  this  endorsement  is  attached 
provides  automobile  liability  insurance  and  is 
amended  to  assure  compliance  by  the  insured  * 
with  sections  29  and  39  of  the  Motor  Carrier  Act 
and  rules  and  regulations  of  the  Federal  Highway 
Administrations  Bureau  of  Motor  Carrier  Safely 

•  •  *  and  the  Interstate  Commerce  Commission 

•  •  '."ExhibilM.  p.  2. 

'•  PHC  Tr.  22.  Although  Respondent  was  covered 
by  the  Liberty  Mutual  policy  for  property  damage 
and  bodily  injury  caused  by  an  accident  of  one  of 
the  vehicles  in  question  (Exhibit  P,  p.  22).  the  basic  ■ 
policy  does  not  specifically  provide  coverage  for 

Conlin.ii") 
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the  MCS-00  requirements  only  apply  to 
endorsements  in  the  name  of  the  carrier, 
and  environmental  restoration 
requirements  appear  only  in  the  MCS- 
90.  the  importance  of  those  requirements 
underscore  the  apparent  intent  that  the 
policy  be  issued  in  the  name  of  the      < 
carrier. 

3.  The  requirement  In  S  387.7(b)(1)  that  "the 
insured  motor  carrier"  or  the  insurer  provide 
the  other  with  35  days  prior  notice  of 
cancellation  of  the  policy  and  endorsement, 
indicates  an  intent  that  the  carrier  be  the 
named  insured. 

Section  387,7(b){l)  requires  that 
"insurance  policies,  endorsements  and 
surety  bonds  required  under  part  387 
remain  in  effect  continuously  until 
terminated."  and  that  "cancellation  (of 
these  items)  may  be  effected  by  the 
insurer  or  the  insured  motor  carrier 
giving  35  days  *  *  *  notice  to  the  other" 
(49  CFR  387.7(b)(1)).  These  provisions 
are  apparently  intended  to  require  a 
carrier  to  have  control  over  the  public 
liability  coverage.  Consequently,  these 
provisions  also  indicate  an  intent  that 
the  carrier  be  the  named  insured  on  the 
policy  in  order  to  enable  that  control. 

Here  the  Liberty  Mutual  policy  of 
$5,000,000  oould  be  cancelled  without 
Respondent's  knowledge  or  control, 
since  it  was  not  the  named  insured. 
Indeed,  the  Certificate  of  Insurance 
provides  that  while  Liberty  Mutual  will 
attempt  to  give  Respondent  10  days 
prior  notice  of  cancellation  or 
termination  of  the  policy,  it  will  not  be 
subject  to  "liability  of  any  kind"  for 
failure  to  comply  therewith.  Exhibit  M. 
p.  1.  Accordingly,  we  conclude  that 
S  387.7(b)(1).  in  requiring  that  the  insurer 
provide  "the  insured  motor  carrier"  with 
35  days  prior  notice  of  cancellation  of 
the  policy,  indicates  an  intent  that  the 
carrier  obtain  insurance  in  its  own 
name. 

4.  The  legislative  history  of  the  Motor 
Carrier  Act  and  the  administrative  history  of 
-part  387  indicate  an  intent  that  a  motor 
carrier  obtaiB  insurance  in  its  own  name. 

The  legislative  history  of  the  Motor 
Carrier  Act  and  the  administrative 
history  of  part  387  also  indicate  an 
intent  that  a  motor  carrier  obtain 
insurance  in  its  own  name.  The 


environmental  restoration.  Indeed,  the  policy 
excludes  any  loss  to  each  covered  auto  "arising  out 
of  or  during  its  use  for  the  transportation  of  any 
*  *  *  hazardous  materials"  (Exhibit  P.  p.  14.  para. 
1.10)  and  "bodily  injury  or  property  damage  caused 
by  the  dumping,  discharge  or  escape  of  irritants, 
pollutants  or  contaminants  (unless)  *  '  'the 
discharge  is  sudden  and  accidental"  (Exhibit  P.  p. 
22.  Part  IV.  pars.  C.9).  The  MCS-90  endorsements, 
however,  provides  that  "in  consideration  of  the 
premium  stated  in  the  policy  *  *  *  the  insurer  '  *  " 
ugrees  to  pay  *  *  '  any  final  judgment  recovered 
against  the  insured  for  public  liability  '  '  *." 
Exhibit  M.  p.  2. 


Committee  on  Public  Works  and 
Transportation,  in  recommending 
passage  of  the  Motor  Carrier  Act  stated: 

Insurance  companies  are  equipped  to 
evaluate  the  performance  of  the  motor 
carriers.  The  premiums  they  assess  are  in 
direct  relation  to  the  risks  Uiey  assume. 
Therefore,  an  unsafe  carrier  will  have  an 
increased  premium,  and  a  totally  unsafe 
carrier  may  not  be  able  to  obtain  the 
insurance  necessary  to  operate,  or  at  best 
will  be  at  an  insurance  cost  disadvantage." 
H.R.  Rep.  No.  1069,  96th  Cong.,  2nd  Sess., 
reprinted  in  1980  U.S.  Code.  Cong.  &  Admin. 
News.  2283,  2325  (Exhibit  W,  p.  13). 

Thus,  the  Committee  apparently 
assumed  that  insurance  companies 
would  monitor  each  motor  carrier's 
safety  performance  in  deciding  at  what 
price,  if  any,  to  issue  it  insurance.  Such 
monitoring  could  be  effective  only  if 
each  motor  carrier  obtains  insurance  in 
its  own  name. 

Respondent  argues  that  it  obtained 
insurance  pursuant  to  an  assigned  risk 
plan  under  which  an  insurer  is  obligated 
to  issue  insurance  and  such  plans  are  in 
force  in  every  state  and  that  insurance 
companies  in  assigned  risk  cases  have 
"absolutely  no  regulatory  power  over 
motor  carriers  in  deciding  at  what  price, 
if  any,  to  issue  insurance,  except  in 
cases  of  revocation  of  operators'  license 
or  nonpayment  of  a  premium" 
(Respondent's  Brief,  p.  9).  However,  as 
noted  by  the  FHWA  in  its  Final  Rule 
promulgating  Part  387,  the  price  of 
insurance  for  assigned  risk  plans  in 
most  states  is  higher  than  that  in  the 
voluntary  market."  Consequently, 
motor  carriers  that  obtain  insurance 
under  an  assigned  risk  plan  have  an 
additional  incentive  to  operate  safely  in 
order  to  be  eligible  for  the  cheaper 
insurance  available  in  the  voluntary 
market: 

The  Congress  expected  that  motor  carriers 
which  maintain  high  levels  of  safety  would 
be  evaluated  in  a  favorable  light  by  insurance 
or  surety  companies.  Since  generally  the 
premiums  that  insurance  or  surety  companies 
actually  charge  are  directly  related  to  the 
insured  motor  carrier's  record  of  loss 
experience,  the  minimum  levels  of  financial 
responsibility  for  public  liability,  property 
damage,  and  environmental  restoration 
required  in  the  Act  should  initiate  a  new  and  ' 
major  focus  on  motor  carrier  safety."  Final 
Rule,  46  FR  30974  (June  11. 1981)  (Exhibit  T.  p. 
2). 

This  incentive  would  apply  to  motor 
carriers  unless  they  obtain  insurance  in 


their  own  name.**  The  FHWA,  in 
promulgating  the  Fmal  Rule,  also  noted 
that  the  MCS-90  would  "provide  the 
assurance  needed  by  an  owner-operator 
leasing  a  motor  vehicle  to  the  motor 
carrier  that  the  minimum  levels  of 
financial  responsibility  have  been  met 
by  the  motor  carrier."  ••  thereby 
indicating  an  intent  that  the  carrier 
obtain  insurance  in  its  own  name. 

Accordingly,  we  conclude  that  the 
legislative  history  of  the  Motor  Carrier 
Act  and  the  administrative  history  of 
part  387  indicate  an  intent  that  the 
motor  carrier  obtain  insurance  in  its 
own  name. 

C.  Respondent  was  not  given  sufficient 
notice  that  {  387.7(a)  requires  a  motor  carrier 
to  obtain  insurance  in  its  own  name  to 
warrant  the  imposition  of  civil  penalties. 

While  we  find  that  part  387  was 
intended  to  require  a  carrier  to  obtain 
insurance  in  its  own  name,  we  also 
conclude  that  section  387.7(a)  did  not 
afford  Respondent  sufficient  notice  of 
that  requirement  to  permit  the 
imposition  of  civil  penalties  under  that 
section.  As  noted  above,  there  is  no 
such  requirement  in  section  387.7(a) 
itself.  Moreover,  the  analysis  above  to 
discern  the  apparent  intent  of  part  387 
as  a  whole  suggests  by  its  very 
complexity  the  lack  of  adequate  notice 
in  section  387.7(a). 

The  Respondent  in  a  quasi-criminal 
civil  penalty  proceeding  may  not 
appropriately  be  obliged  to  undertake 
such  an  analysis  to  attempt  to  discern 
intent  from  a  regulatory  requirement.  If 
section  387.7(a)  (as  distinct  from  part 
387  as  whole)  were  intended  to  require 
that  the  carrier  obtain  insurance  in  his 
own  name,  it  would  have  been  a  simple- 
matter  to  have  said  so  in  that  section. 
Instead  the  regulation  states  such  a 
requirement  in  section  387.7(d)(1)  by 
requiring  an  MCS-90;  but  that  section 
relates  specifically  only  to  "proof  of 
financial  responsibility,  not  to  the 
requirement  of  financial  responsibility 
itself 

Moreover,  as  noted  by  the  Associate 
Administrator,  the  Complainant 
deliberately  chose  not  to  charge  a 
violation  of  section  387.7(d)(1) —  ' 


■^  Final  Rule.  46  FR  30975  (June  11. 1981)  (Exhibit 
T.  p.  3).  Although  the  Final  Rule  listed  some  states 
in  which  the  cost  of  insurance  pursuant  to  an 
assigned  risk  plan  was  competitive  with  the  cost  of 
insurance  in  the  voluntary  market.  Pennsylvania 
was  not  among  the  states  listed.  Ibid. 


"  Exhibit  T.  p.  3.  citing  NPRM.  46  FR  8186-87 
(Jan.  26. 1981)  (Exhibit  U.  pp.  2-3).  The  Final  Rule 
stated  that  although  the  fmancial  responsibility 
requirements  will  not  mean  that  unsafe  carriers  will 
incur  higher  premiums  or  not  be  denied  insurance  in 
all  instances  [i.e..  in  states  where  the  voluntary 
market  premiums  equal  those  in  the  assigned  risk 
pool),  the  financial  responsibility  requirements  will 
generally  lead  to  improved  safely  performance, 
since  the  voluntary  market  in  a  majority  of  states  is 
cheaper  than  assigned  risk  charges.  Exhibit  T.  p.  3. 

'•  Final  Rule.  46  FR  30979  (June  11. 1981)  (Exhibit 
T  p.  7(. 
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apparently  because  it  wished  a  larger 
penalty  under  section  387.7(a)  or  wished 
to  litigate  the  meaning  of  that  section. 
Indeed,  Complainant  persisted  in 
refusing  to  charge  a  violation  of  section 
387.7(d)(l]  after  the  question  was  raised 
by  the  Associate  Administrator  in  his 
order  and  by  the  Judge  at  the  prehearing 
conference  (PHC  Tr.  9). 

Instead  the  Complainant  pursued  a 
charge  that  Respondent  had  failed  to 
"obtain  *  *  *  financial  responsibility." 
The  Respondent,  however,  did  have 
financial  responsibility  within  the 
definition  provided  in  section  387.7(a). 
since  a  S5  million  insurance  policy 
covering  the  Respondent  was  admittedly 
in  force  during  the  period  in  question — 
the  only  specification  contained  in 
section  387.9,  which  is  referenced  by 
section  387.7(3).  Indeed  that  policy  even 
provided  environmental  restoration 
protection,  which  was  one  of 
Complainant's  stated  concerns. 
Moreover,  Respondent  "obtained"  the 
policy  through  its  broker  with  its 
payments  for  the  premiums. 

When  the  Respondent  was  informed 
by  Complainant  that  this  arrangement 
was  unsatisfactory  to  Complainant, 
Respondent  eventually  obtained  an 
MCS-90  in  its  own  name  (PHC  Tr.  16). 
Failure  to  do  so  previously  exposed 
Respondent  to  hability  for  violation  of 
section  387.7(d)(1),  but  violation  of  that 
section  does  not  automatically  cause 
that  failure  to  constitute  a  violation  of 
every  other  related  section  of  the 
regulations.  Indeed,  the  fact  that 
Respondent's  action  was  a  clear 
violation  of  section  387.7(d)(1)  means 
that  the  violation  does  not  "fall  between 
the  cracks"  and  reduces  any  policy 
argument  for  reading  a  violation  into 
section  387.7(a)  where  it  does  not 
appear  on  its  face. 

In  Astro  Containers,  Inc.,  RSPA 
Docket  No.  87-06-DM,  Decision  dated 
September  19, 1989,  the  Research  and 
Special  Programs  Administrator  reduced 
to  $100  H  requested  $4000  penalty  for 
violation  of  an  ambiguous  hazardous 
materials  regulation,  noting,  inter  alia, 
that  "clear  notice  of  one's  obligations  is 
all  the  more  important  when  civil 
penalties,  which  are  quasi-criminal  in 
nature,  are  sought,"  citing  First 
American  Bank  of  Virginia  v.  Dole.  763 
F.2d  644,  651  (4th  Cir.  1985).  Accord 
Ricks  V.  United  States,  414  F.2d  1111. 
1115. 1117  (D.C,  Cir.  1968)  (vagrancy 
conviction  overturned  for 
unconstitutional  vagueness  under  the 
5th  Amendment— "loitering,"  "failing  to 
give  good  account"  and  "without  visible 
means  of  support"  had  no  legislative 


definition  and  failed  to  provide  a  degree 
of  specificity  that  would  enable  citizens 
of  ordinary  intellect  to  distinguish  right 
from  wrong). 

Due  process  requires  that  a  quasi- 
criminal  regulation  be  sufficiently 
definite  to  give  notice  of  the  required 
conduct,  in  order  to  permit  one  to  avoid 
violation  and  to  guide  the  judge  in  its 
application  and  the  lawyer  defending 
one  charged  with  its  violation.*"  Since 
Respondent  complied  with  S  387.7(a)  on 
its  face,  we  cannot  find  that  civil 
penalties  are  warranted.  Although  there 
are  indications  in  part  387  and  the 
administrative  history  thereto,  and  in 
the  legislative  history  to  the  Motor 
Carrier  Act,  that  part  387  was  intended 
to  require  a  carrier  to  obtain  insurance 
in  its  own  name,  we  cannot  subject 
Respondent  to  civil  penalties  under 
section  387.7(a),  absent  notice  to 
Respondent  in  advance  that  the  conduct 
in  question  is  prohibited  by  that  section. 
Accordingly,  we  hold  that  §  387.7(a)'8 
requirement  that  "a  carrier  obtain  * 
financial  responsibility."  without  more, 
fails  to  provide  sufficient  notice  to 
warrant  finding  a  violation  and 
imposing  civil  penalties.*' 

Complainant  argues  that  Respondent 
had  sufficient  notice  that  it  must  obtain 
insurance  in  its  own  name  pursuant  to 
§  387.7(a),  because  the  interpretation 
letter  from  the  BMCS  Director  in 
Washington.  DC  to  the  Regional  Federal 
Highway  Administrator  in  Atlanta. 
Georgia,  dated  April  7, 1983  (Exhibit  S). 
stated  that  an  owner-operator  may  not 
furnish  the  carrier-lessee  with  the 
minimum  levels  of  financial 
responsibility  [i.e..  with  a  copy  of  the 


»«  Sec  generally  Boyce  Motor  Lines  v.  United 
Slates.  M2  U.S.  337,  342  (1952).  Criminal  stalutes 
ought  by  their  very  nature  be  more  definite  than 
civil  statutes.  Winters  v.  New  York.  333  U.S.  507. 
515  (1948).  See  generally  62  Harv.  U  Rev.  77.  85.  n. 
55  (1948). 

»■  We  do  not  accept  Respondent's  argument  that 
the  statute  or  the  regulations  require  proof  that 
Respondent  knew  it  was  violating  the  regulation  in 
order  to  prove  that  the  violation  was  done 
"knowingly"  within  the  meaning  of  section  30(d)(1) 
of  the  Act.  Since  we  conclude  that  section  387.7(a) 
did  not  prohibit  the  conduct  in  question,  the  issue  of 
whether  such  a  violation  was  done  "knowingly" 
does  not  rise.  It  is.  however,  well  established  thai 
such  public  welfare  regulations  only  require  proof 
that  acts  constituting  the  violation  were  done 
knowingly,  not  that  the  acts  were  known  to  be  a 
violation.  See.  e.g..  The  Glidden  Co..  FAA  Docket 
No.  84-30  (HM).  Order  dated  December  19. 1986.  pp. 
8-9  (Hazardous  Materials  Transportation  Act,  49 
U.S.C.  1809(a)(1);  Select  Industries  Legal 
Enforcement  Proceeding.  FAA  Docket  No.  79-131 
(HM).  Order  dated  October  18, 1985,  pp.  9-14.  See 
United  Slates  v.  International  Minerals  Corp..  402 
U.S.  558.  560  (1971);  United  Slates  v.  Freed.  401  U.S. 
601.  607  (1971)  ("only  knowledge  required  .to  be 
proved  was  knowledge  that  instrument  possessed 
was  a  firearm");  United  States  v.  Flares.  753  F.2d 
1499. 1505  (9th  Cir.  1985). 


policy  and  an  MCS-90)  where  the        .       ' 
carrier  is  covered  under  an  endorsement 
on  the  policy.  However,  as  conceded  by 
Complainant,  the  letter  was  not  an 
interpretation  of  the  Associate 
Administrator  or  published  in  the 
Federal  Register.  PHC  Tr.  28.  Therefore, 
the  letter  is  not  binding  on  the 
Administrator  or  the  Respondent  and 
provides  no  basis  for  finding  a  violation 
of  section  387.7(a)  or  imposing  civil 
penalties.  Finally,  in  Ricks,  supra,  the 
Court  found  that  a  "blunderbuss 
statute"  cannot  be  rendered 
constitutional  by  an  "unpublicized" 
administrative  policy  practice  which 
limited  its  scope.  414  F.2d  at  1118. 
Similarly,  we  conclude  that  the 
unpublished  interpretation  letter  does 
not  provide  notice  that  section  387.7(a) 
requires  a  carrier  to  obtain  insurance  in 
its  own  name. 
VI.  Ultimate  Findings  and  Conclusions 

For  the  reasons  set  forth  above,  we 
conclude  that  part  387  was  intended  to 
require  a  carrier  to  obtain  insurance  in 
its  own  name,  but  that  respondent  was 
not  afforded  sufficient  notice  that 
section  387.7(a)  included  such  a 
requirement  to  warrant  the  imposition  of 
civil  penalties  under  that  section.  While 
Respondent's  conduct  violated  section 
387.7(d)(1).  violation  of  that  section  was 
not  alleged.  Accordingly,  we  conclude^ 
that  this  proceeding  should  be  and 
hereby  is  dismissed  with  prejudice. 

Doted:  February  22. 1991. 
Ronnie  A.  Yoder, 
Administrative  Low  fudge. 

Office  of  Hearings 

|FHWA  Docket  No.  R5-90-07;  Motoi  Carrier 
Safety) 

Wisconsin  Protein  Carriers,  Inc. 

Order  Canceling  Hearing  and 
Terminating  Proceeding 

Served  Febrjary  20, 1991. 

The  hearing  that  was  scheduled  to 
take  place  in  Chicago,  IL  on  March  12, 
1991  is  canceled.  By  motion  dated 
February  15, 1991.  Regional  Counsel, 
with  Respondent's  concurrence,  moves 
to  have  the  proceeding  dismissed  based 
upon  the  parties'  settlement  agreement 
that  is  attached  to  the  motion.  That 
settlement  agreement  does  not  appear  to 
be  inconsistent  with  the  public  interest. 
Accordingly,  the  motion  to  dismiss  is 
granted,  and  these  proceedings  are 
terminated. 
Burton  S.  Kolko. 
Administrative  Law  fudge. 


Federal  Highway  Administration 
[Docket  No.  90-TN-028-SA] 
In  the  Matter  of  E.LThomas  &  Sons,  Inc. 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  a  hearing 
to  contest  the  alleged  violations  cited  in 
a  Notice  of  Claim  dated  September  20, 
1990.  Those  alleged  violations  include 
failing  to  maintain  a  driver  qualification 
file  on  each  driver  employed  and  also 
failing  to  preserve  driver's  records  of 
duty  status  for  6  months. 

Respond^t  requests  a  hearing  on  the 
basis  that  there  was  an  incomplete 
understanding  of  the  regulations,  that 
there  are  mitigating  circumstances  and 
that  all  alleged  violations  have  been 
abated. 

Petitioner  files  in  opposition  to  this 

request  and  seeks  the  issuance  of  a 

Final  Order  finding  the  facts  to  be  as 

alleged  and  imposing  a  penalty  of 

$4,500.  Petitioner  correctly  cites  the 

requirements  of  the  regulations  that 

there  be  material  factual  issues  in 

dispute  and  that  such  issues  be 

identified  prior  to  the  appointment  of  an 

Administrative  Law  Judge.  The  reasons 

cited  by  Respondent  do  not  appear  to 

constitute  material  factual  issues  in 

dispute. 

I 

Respondent  has  had  prior  contact 

with  the  Agency,  is  presumed  to  have 

knowledge  of  the  regulations  and  could 

have  made  efforts  to  secure  a  more 

complete  understanding  of  those  points 

where  possible  confusion  existed. 

Although  the  points  advanced  could  be 

construed  as  mitigating  circumstances. 

the  examination  of  the  documents 

before  me  indicates  that  some 

convincing  was  necessary  before 

Respondent  saw  fit  to  come  into 

compliance.  That  convincing  took  the 

form  of  the  fiUng  of  the  Notice  of  Claim. 

As  set  forth  in  many  prior  Orders,  the 

initial  determination  of  the  Regional 

Director  with  respect  to  the  penalty  will 

not  be  disturbed  in  the  absence  of 

compelling  evidence  supporting  a 

request  for  mitigation.  I  find  no  such 

compelling  reasoning  here. 

Therefore,  it  is  ordered.  That 
Respondent's  request  for  a  hearing  and 
mitigation  of  the  penalty  is  denied  and 
Petitioner's  request  for  a  Final  Order  is 
granted.  Respondent  shall  pay  io  the 
Regional  Director  within  30  days  of  the 
date  of  this  Order  the  full  assessed 
amount  of  $4,500. 
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Dated:  February  15, 1991.. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Office  of  Hearings 

IFHWA  Docket  No.  R5-89-137;  Motor  Carrier 
Safety] 

Ronald  WiUiam  Dreyer 

Initial  Decision  of  Administrative  Law 
fudge  Ronnie  A.  Yoder 

Served  February  14, 1991. 

By  motion  dated  September  5, 1990, 
Complainant  Regional  Director,  Office 
of  Motor  Carriers,  Region  5,  moves  for 
summary  judgment  pursuant  to  49  CFR 
386.54(b)(6).  As  grounds  for  that  motion. 
Complainant  asserts  that  no  questions 
of  fact  remain  to  be  determined  and  that 
any  remaining  questions  of  law  should 
be  resolved  in  favor  of  Complainant. 
Respondent  has  failed  to  answer  the 
motion  for  summary  judgment,  and  we 
conclude  that  the  motion  should  be 
granted  and  judgment  should  be  entered 
against  Respondent.' 

This  proceeding  was  initiated  by  a 
Notice  of  Disqualification  issued  to 
Respondent  on  August  28, 1989,  and 
Respondent's  request  for  a  hearing 
dated  September  2, 1989.  That  Notice 
was  based  on  Respondent's  conviction 
on  July  28, 1989,  for  driving  under  the 
influence  of  an  alcoholic  beverage  and 
purported  to  confirm  that  under  49  CFR 
391.15(c)(2)(i)  he  was  disqualified  for 
one  year  from  his  conviction.* 

On  January  5, 1990,  the  Regional 
Director  issued  an  amended  Notice  of 
Disqualification,  citing  49  CFR  383.51  as 
additional  authority  for  Respondent's 
disqualification.'  A  cover  letter  of  the 
same  date  accompanying  the  Amended 
Notice  of  Disqualification  notified 
Respondent's  attorney  of  the  new  notice 
and  Complainant's  decision  to  treat 
Dreyer's  original  review  request  as 
timely  filed  and  applicable  to  the 
Amended  Notice.  (Record,  p.  6.)  The 
Regional  Director  acknowledged  that 
Respondent  had  raised  a  question  of 
material  fact:  and  on  February  2, 1990, 
Dreyer's  request  for  a  hearing  was 
forwarded  to  the  Associate 
Administrator  for  Motor  Carriers. 

By  Order  dated  July  27, 1990.  the 
FHWA  Associate  Administrator  for 


'  Complainant's  mution  attached  as  a  "Record"  in 
the  proceeding  30  pages  of  documents.  Absent 
objection  we  admit  those  documents  in  evidence  as 
the  evidentiary  record  in  this  proceeding. 

»  Section  391.15(c)(2)(i)  provides  that  "operating  a 
motor  vehicle  under  the  innuence  of  alcohol"  is  a 
disqualifying  offense. 

'  Record,  pp.  7-a.  Section  383.Sl(b)(2)(i)  provides 
that  "operating  a  commercial  motor  vehicle  under 
the  influence  of  alcohol"  is  a  disqualifying  offense. 


Motor  Carriers  granted  Dreyer's  request 
for  a  hearing  and  referred  this  matter  to 
an  administrative  law  judge,  noting  that 
"there  is  a  substantial  issue  of  fact  in 
dispute  in  the  case.  The  circumstances 
surrounding  the  Petitioner's 
disqualifying  offense  are  not  clear."  The 
undersigned  Judge  was  assigned  to  this 
proceeding  by  Notice  dated  August  14, 
1990. 

Following  a  prehearing  telephone 
conference  on  August  23, 1990.  during 
which  the  issues  in  the  proceeding  were 
discussed  [infra,  p.  5),  the  Judge's  Order 
dated  August  27. 1990.  directed  that: 

If  either  party  proposes  that  this  matter 
should  proceed  to  hearing,  each  party  shall' 
Tile  a  list  of  witnesses:  a  summary  of  their 
proposed  testimony;  a  joint  or  separate 
proposed  procedural  schedule  including 
proposed  dates  for  stipulations,  exchange  of 
exhibits,  and  discovery,  if  any:  a  statement 
concerning  the  status  of  settlement  efforts; 
and  any  proposed  hearing  site  other  than 
Washington,  DC,  including  a  justification  of 
any  such  proposed  site.  Each  submission 
shall  include  a  telephone  number  for  the 
party  or  counsel. 

Complainant's  motion  was  filed  in 
response  to  that  order.  No  filing  was 
made  by  Respondent. 

In  view  of  Respondent's  failure  to 
comply  with  the  Judge's  Order  dated 
August  27. 1990.  or  to  answer  the  motion 
for  summary  judgment,  we  conclude  that 
entry  of  judgment  against  Respondent  is 
appropriate.*  Accordingly,  we  adopt  the 
following  findings  of  fact  proposed  by 
Complainant: 

1.  Respondent.  Ronald  W.  Dreyer.  was 
involved  in  a  motor  vehicle  accident 
while  driving  a  1979  Kenworth  tractor 
unit  on  July  1, 1989.  See  Affidavit  of 
Ronald  W.  Dreyer  (Record,  pp.  13-15): 
Minnesota  Police  Department  Accident 
Report  (Record,  pp.  26-27);  D&T 
Trucking  Accident  Report  (Form  MCS- 
50T)  (date):  letter  of  D&T  Trucking  dated 
July  22. 1989  (Record,  p.  25). 

2.  On  July  28. 1989,  Dreyer  signed  a 
"Petition  to  Plead  Guilty  In  a  DUI 

Misdemeanor  Case"  (District  Court — 
Third  Judicial  District,  State  of 
Minnesota)  (Record,  p.  23).  wherein  he 
admitted  his  "driving  ability  was 
impaired  or  alcohol  concentration  was 
.24."  Respondent  pled  guilty  to  DUI  and 
failing  to  stop  and  report  an  accident. 
(Record,  p.  22.) 

3.  On  July  28. 1989,  Dreyer  was 
convicted  of  DUI  and  sentenced  to  a  30- 
day  jail  term  for  DUI  and  fined  $405.  On 


*  This  initial  decision  is  rendered  pursuant  to 
authority  delegated  to  the  administrative  law  judge 
under  the  Federal  Motor  Carrier  Safety  Regulations 
(49  CFR  386.61)  and  constitutes  the  ludse  s  findings 
of  f.ict  and  conclusions  of  law. 
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the  "failing  to  stop"  count,  Respondent 
was  fined  $100.  The  DUI  jail  term  was 
suspended  on  condition  Respondent 
complete  DUI  classes  and  remain  a  law 
abiding  citizen  for  two  years.  (Record,  p. 
22.) 

4.  On  August  28, 1989,  a  Notice  of 
Disqualification  was  issued  to  Dreyer  by 
the  Regional  Director,  Office  of  Motor 
Carrier  Safety,  FHWA,  informing 
Respondent  that  pursuant  to  49  CFR 
391.15,  he  was  disqualified  from  driving 
in  interstate  commerce  for  a  period  of 
one  year  from  the  date  of  his  conviction 
on  the  DUI  charge.  (Record,  pp.  18-19.) 

5.  By  letter  dated  November  22, 1989, 
and  affidavit  attached  thereto,  Dreyer. 
through  his  attorney,  Kevin  A.  Lund, 
filed  a  "Petition  to  Review"  initiating 
driver  disqualification  proceedings 
pursuant  to  49  CFR  386.13.  For  the 
purposes  of  an  oral  hearing,  Dreyer 
submitted  the  factual  issue  of  whether 
he  was  "on  duty"  at  the  time  of  the 
offense.  Dreyer  claimed  that  he  was 
"off-duty"  from  6  p.m.,  June  30, 1989, 
until  July  5. 1989,  and  that  he  was  not 
engaged  in  interstate  commerce. 
(Record,  pp.  11-17.) 

The  Order  of  the  Associate 
Administrator  noted  that  Respondent 
asserted  that  he  was  not  "on  duty"  or 
engaged  in  interstate  commerce  when  he 
was  arrested  for  DUI.  since  he  was 
merely  moving  his  semitractor  four 
blocks  from  his  residence  to  a  truck 
parking  lot.  During  the  prehearing 
conference  on  August  23, 1990,  there 
also  appeared  to  be  a  question 
concerning  the  delay  of  the  FAA  in 
processing  Respondent's  request  for  a 
missing  hand  waiver  during  the 
pendency  of  this  proceeding. 
Accordingly,  the  judge's  Order  dated 
August  27. 1990.  directed  the  parties  to 
serve  and  file  a  statement  addressing 
the  following  questions: 

1.  Whether  49  CFR  391.15(c)(2)(i) 
should  be  dropped  from  the  amended 
notice  of  disqualification? 

2.  What  legal  and  factual  issues 
remain  to  be  determined  under  that 
section,  if  any.  or  under  49  CFR 
383.51(b)(2)(i)? 

3.  What  is  the  status  of  the  missing 
hand  waiver  appHcation.  and  why  has  it 
not  been  acted  on? 

4.  What  is  Mr.  Dreyer's  position  or 
defense  with  respect  to  disqualification 
under  §  383.51(b)(2)(i)? 

5.  Is  the  burden  of  proof  on  Mr.  Dreyer 
as  stated  in  the  Associated 
Administrator's  order  dated  July  27. 
1990.  p.  3? 

6.  At  what  point  does  the 
disqualification  referred  to  in  the 
disqualification  letter  and  the  amended 
disqualification  letter  commence,  i.e.. 


July  28. 1989.  or  upon  "a  final 
determination  that  you  are  not 
qualified." 

7..1f  disqualification  ran  from  July  28, 
1989.  is  the  period  of  disqualification 
ended  and  how  is  the  delay  in  this 
proceeding  explained,  and  how  is  such 
delay  to  be  avoided  in  the  future? 

8.  If  disqualification  occurs  only  upon 
fmal  determination,  how  is  the  delay 
and  the  intervening  inchoate  public  risk 
explained,  and  how  are  such  delays  and 
risks  to  be  avoided  in  the  future? 

9.  Should  an  order  be  entered  ' 
dismissing  this  proceeding  and.  if  so, 
what  are  the  implications  with  respect 
to  delay  of  the  pending  waiver 
application? 


Discussion 

Based  upon  the  submissions  of  the 
parties,  the  fmdings  of  fact,  and  the 
entire  record,  we  conclude  that 
Respondent  was  disquaUfied  undet  49 
CFR  383.51(b).  That  section  provides 
that: 

A  driver  who  is  convicted  of  a 
disqualifying  offense  specified  in  paragraph 
(b)(2)  of  this  section,  is  disqualified  for  the 
time  specified  in  paragraph  (b)(3)  of  this 
section,  if  the  offense  was  committed  while 
operating  a  commercial  motor  vehicle.* 

The  record  establishes  that 
Respondent  was  convicted  of  a 
disqualifying  offense  on  July  28, 1989. 
Section  383.5  (49  C.F.R.  383.5)  defines 
"conviction"  as: 

An  unvacated  adjudication  of  guilt,  or  , 
determination  that  a  person  has  violated  or 
failed  to  comply  with  the  law  in  a  court  of 
original  jurisdiction  or  by  an  authorized 
administrative  tribunal,  an  unvacated 
forfeiture  of  bail  or  collateral  deposited  to 
secure  the  person's  appearance  in  court,  a 
plea  of  guilty  or  nolo  contendere  accepted  by 
the  court,  the  payment  of  a  fine  or  court  cost, 
or  violation  of  a  condition  of  release  without 
bail,  regardless  of  whether  or  not  the  penalty 
is  rebated,  suspended  or  probated. 

SecUon  383.51(b)(2)  provides  that: 

The  following  offenses  are  disqualifying 
offenses:  (!)  Driving  a  commercial  motor 
vehicle  while  under  the  influence  of  alcohol. 
This  shall  include: 

(A)  Driving  a  commercial  motor 
vehicle  while  the  person's  alcohol 
concentration  is  0.04  percent  or  more;  or 


(B)  Driving  under  the  influence,  as 
prescribed  by  state  law  *  *  * ." 

At  the  time  of  the  incident  in  question. 
Respondent  was  operating  a  commercial 
vehicle  (a  1979  Kenworth  semi-tractor 
unit  with  a  gross  vehicle  weight  rating  of 
49.000  pounds);  he  was  arrested  for 
driving  under  the  influence  of  alcohol 
and  subsequently  pled  guilty  to  that 
charge;  and  he  admitted  that  his  blood 
alcohol  concentration  was  more  than  .04 
(i.e.  .24).  Thus  Respondent's  July  18. 
1989.  conviction  for  driving  his 
Kenworth  tractor  unit,  while  under  the 
influence  of  alcohol  as  defined  by  the 
State  of  Mirmesota,  constituted  a 
disqualifying  offense  under  section 
383.51(b). 

Section  391.15 

The  original  Notice  of  Disqualification 
dated  August  28. 1989.  and  the  amended 
Notice  issued  January  5. 1990.  cited  49 
CFR  391.15(c)(2)fi)  for  Dreyer's 
disquahfication  (the  amended  notice 
also  cited  49  CFR  383.51(b)(2)(i));  but  on 
brief  and  during  the  prehearing 
conference  the  Complainant 
acknowledged  that  violation  of  49  CFR 
391.15(c)(2)(i)  would  require 
demonstration  by  the  Complainant  that 
Respondent  was  "on  duty"  •  and  in 
interstate  commerce  at  the  time  of  the 
incident.^  Respondent's  reply  to  the 


•  The  definitions  section  of  Part  383  (49  CFR 
383.5) — defines  "commercial  motor  vehicle"  as  "a 
motor  vehicle  or  combination  of  motor  vehicles 
used  in  commerce  to  transport  passengers  or 
property  if  the  motor  vehicle — 

"(a)  has  a  gross  combination  weight  rating  of 
26.001  or  more  pounds  inclusive  of  a  towed  unit 
with  a  gross  vehicle  weight  rating  of  more  than 
10.000  pounds:  or 

"(b)  has  B  gross  vehicle  rating  of  26,001  or  more 
pounds  •  •  •  ." 


•  Section  391.15  provides: 
"(1)  General  Rule.  A  driver  who  is  convicted  of 
(or  forfeits  hand  or  collateral  upon  a  charge  of)  ■ 
disqualifying  offense  specified  as  paragraph  (c)(2)  of 
this  section  a  disqualified  for  the  period  of  time 
specified  in  paragraph  (cK3)  of  this  section,  if— 

"(i)  The  offense  was  committed  during  on-duty 
time  as  defined  in  section  395.2(a)  of  this  subchapter 
or  as  otherwise  specified  •  '  *."  (Emphasis  added.) 
Section  391.15  i*  based  on  authority  transferred  to 
the  Department  of  Transportation  from  the 
intrastate  Commerce  Commission  under  the  Motor 
Carrier  Act  of  1935.  That  authority  is  focused  on 
regulating  carriers  during  their  Interstate  operations 
end  delegates  the  power  to  an  administrative 
agency  to  "prescribe  requirements  for  qualifications 
and  maximum  hours  of  service  of  employees  of 
•  •  •  a  motor  carrier."  49  U.S.C  3102.  Although  the 
authority  to  set  qualifications  is  not  restricted  to 
driver*,  it  has  been  interpreted  to  be  limited  to 
employment  situations,  and  consequently  Section 
391.15  encompasses  o^y  "on  duty"  conduct 

'  Although  the  Associate  Administrator's  Order 
dated  July  27, 199a  p.  3.  stated  that  the  burden  of 
proof  in  this  proceeding  was  on  the  Respondent, 
Complainant  acknowledged  on  brief  that  the  burden 
of  proof  is  in  the  Government.  Although  Associate 
Administrator  cited  sections  386.58(b)  and  391.47(e), 
the  latter  provision  refers  to  cases  in  which  there  is 
a  conflict  in  medical  opinion  which  must  be 
resolved.  Such  is  not  the  case  here,  and 
consequently  Respondent  does  not  t)ear  the  burden 
to  show,  in  this  proceeding,  that  he  is  medically 
qualified.  Rather,  it  is  the  Complainant's  burden  to 
show  that  Respondent  was  disqualified  under  49 
CFR  383.51. 
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original  Notice  of  Disqullification 
(August  28. 1989).  which  was  predicated 
upon  49  CFR  391.15,  asserted  as  a 
defense  and  material  issue  of  fact  that 
Respondent  was  not  "on  duty"  or  in 
interstate  commerce.  On  brief 
Complainant  agreed  with  that  position 
and  acknowledged  that  the  reference  to 
section  391.15  should  be  dropped  from 
the  notice  of  disquaUfication  (Br,  p.  15). 
Accordingly,  Respondent  was  not 
disqualified  under  that  section,  and 
Complainant's  original  notice  of 
disqualification  was  erroneous. 

As  a  driver  of  a  commercial  motor 
vdiicle  with  a  GVWR  in  excess  of 
26,000  pounds,  however,  Respondent  is 
subject  to  both  Parts  383  and  391. 
Section  383.51  ("Commercial  Driver's 
License  Standards;  Requirements  and 
Penalties")  has  no  requirement  that  the 
disqualifying  offense  occur  while  the 
driver  is  "on  duty"  and  requires  only 
that  the  offense  be  committed  "while 
operating  a  commercial  motor  vehicle."* 
That  section  also  applies  to  intrastate 
commerce.*  Hence  Respondent  was 
disqualified  under  the  terms  of  section 
383.51. 


Commencement  and  Extent  of 
Disqualification 

The  Regional  Director  contends  that 
disqualification  under  section  383.51 
occurs  automatically  by  operation  of 
law  based  on  the  proscribed  conduct 
while  driving  a  commercial  motor 
vehicle  and  that  Respondent's 
disqualification  ran  automatically  for 
one  year  from  his  conviction  and  has 
now  terminated.  The  Complainant 
asserts  that  the  Regional  Director's 
letter  of  disqualification  merely  advised 
Respondent  of  the  fact  that  he  had  been 


*  Section  383.51  is  based  on  authority  in  the 
Commercial  Motor  Vehicle  Safety  Act  of  1988 
(CMVSA),  which  seeks  to  assure  that  drivers  of 
commercial  motor  vehicles  are  tested  and  licensed 
according  to  Federal  standards  and  that  unqualified 
or  unsafe  drivers  are  excluded.  See  H.R.  Rep.  No. 
901.  99th  Cong..  2d  Sess..  p.  9.  and  Sen.  Rep.  No.  411. 
99th  Cong..  2d  Sess..  p.  2  (1986).  Hence,  die  Act 
provides  that  "Ihe  Secretary  shall  disqualify  from 
operating  a  commercial  motor  vehicle  for  a  period 
of  not  less  than  1  year  each  person  who  is  found  to 
have  committed  a  first  violation  of  driving  a 
commercial  motor  vehicle  while  under  (he  influence 
of  alcohol  •  •  • ."  49  U.S.C.  App. 

S  2r07(a)(l)(AKi)(I).  The  Act  requires  a  lifetime 
disqualification  for  the  second  such  offense.  49 
U.S.C.  App.  S  2707(a)(2)(A)(i). 

*  Section  383.3  titled  "Applicability"  states  that 
"the  rules  in  this  part  apply  to  every  person  who 
operates  a  commercial  motor  vehicle  in  interstate, 
foreign,  or  intrastate  CXMnmerce.  and  to  ail 
employers  of  such  persona."  (Emphasia  added.) 
Section  383.5  defines  "commerce"  to  include  "(a) 
any  trade,  traffic  or  transportation  within  the 
jurisdiction  of  the  United  States  between  a  place  hn 
a  State  and  a  place  outside  of  such  State,  including 
a  place  outside  of  the  United  Slates  and  (b)  trad*, 
traffic,  and  transportation  in  the  United  States 


disqualiHed  and  was  not  necessary  to 
effectuate  the  disqualification. 

We  question  those  assertions.  Section 
391.15  (which  was  included  in  the  Notice 
of  Disqualification  and  does  not  apply  to 
Respondent)  states  that: 

A  driver  who  is  convicted  of  (or  forfeits 
bond  or  collateral  upon  a  charge  of]  a 
disqualifying  offense  specified  in  paragraph 
(c)(2)  of  this  section  [operating  a  motor 
vehicle  under  the  influence  of  alcohol)  is 
disqualified  for  the  period  of  time  specified  in 
paragraph  (c)(2)  of  this  section  [1  year  after 
the  date  of  conviction  or  forfeiture  of  bond  or 
collateral]  if  the  offense  was  committed 
during  on-duty  time  *  *  *  and  *  *  *  the 
driver  is  employed  by  a  motor  carrier  or  is 
engaged  in  activities  that  are  in  furtherance 
of  a  commercial  enterprise  in  interstate, 
intrastate,  or  foreign  commerce."  (Emphasis 
added.) 

Thus  disqualification  under  that  section 
operates  from  the  date  ai  conviction — 
leaving  aside  the  possibiHty  of  needing 
to  resolve  questions  relating  to  the  "if 
clause. 

Section  383.51(b)(3).  on  the  other 
hand,  provides: 

Duration  of  disqualification  for  driving 
while  under  the  iidluence,  leaving  the  scene 
of  an  accident,  or  commission  of  a  felony. 

(i)  First  Offenders.  A  driver  is  disqualified 
for  1  year  after  the  date  the  driver  is  found  lo 
have  committed  an  offense  described  in 
paragraphs  (b)(2)(i)  through  (b)(2)(iT)  of  this 
section."  (Emphasis  added.) 

Section  383.51(b)  provides  that  "a 
driver  who  is  convicted  of  a 
disqualifying  offense  specified  in 
paragraph  (b)(2)  of  this  section     " 
[operating  a  commercial  motor  vehicle 
under  the  influence  of  alcohol]  is 
disqualified  for  the  time  specified  in 
paragraph  (b)(3)  of  this  section."  Thus  in 
section  383.51  "conviction"  is  the 
disqualifying  event,  but  the  operative 
time  of  the  disqualification  is  the  date 
the  driver  is  "found"  to  have  committed 
a  disqualifying  offense.  Such  a  "fmding" 
must  be  made  by  the  FHWA,  and 
consequently  disqualification  must 
await  an  FHWA  "fmding."  Under  49 
CFR  386.13  Respondent  is  entided  to 
petition  for  review  of  a  notice  of 
disqualification,  and  such  a  notice 
"becomes  the  fmal  decision  of  the 
Associate  Administrator"  only  after  the 
time  to  petition  has  expired  or  the 
petition  is  determined  adversely. 

Moreover,  we  are  concerned  about  the 
implications  of  a  conclusion  in  this  case 
that  section  383.51  calls  for  an  automatic 
disqualiffcation  from  the  date  of 
conviction.  If  disqualification  were 
automatic  Respondent's  right  to  a 
review  of  such  an  automatic 


disqualiffcation  would  be  nullified 
where  as  here  the  request  for  hearing  is 
not  referred  to  the  Office  of  Hearings 
until  after  the  full  suspension  period  has 
nm.  Here  the  Respondent  filed  a  petition 
to  review  his  disqualification  on 
November  22, 1989,  Complainant 
amended  the  basis  for  the 
disqualification  on  January  5, 1990,  and 
the  case  was  not  forwarded  to  the 
Associate  Administrator  until  February 
2. 1990,  and  was  not  referred  for  hearing 
until  July  27. 1990 — one  day  before  the 
disqualification  expired.  That  Order  was 
not  served  until  eleven  days  later, 
August  7,  and  the  Judge  was  appointed 
by  Notice  dated  August  14, 1990—17 
days  after  the  full  suspension  had  run. 
While  we  can  understand  the  policy 
reasons  for  implementing  an  immediate 
disqualiffcation  in  the  interest  of  public 
safety,  if  such  a  policy  were  to  be 
enforced,  petitions  for  review  of  such 
disqualifications  should  also  be  referred 
to  a  judge  for  hearing  automatically  and 
immediately  in  order  to  protect  the 
rights  of  the  Respondent'" 

We  also  question  the  efficacy  of  a 
notice  of  disqualification  which  recites 
the  wrong  section  of  the  regulations  as  a 
basis  for  disqualification.  Complainant 
acknowledges  that  the  original  reference 
to  section  391.15  was  incorrect  and 
should  have  been  dropped  from  the 
Notice  of  Disqualification.  Hence  no 
notice  of  the  section  under  which 
Respondent  was  disqualified  was  given 
until  January  5, 1990,  more  than  5 
months  after  the  disqualification  began 
on  July  28, 1989."  Failure  to  provide 


which  affects  any  trade,  traffic  and  transportation 
described  in  paragraph  (a)  of  this  definition." 


■"  Delay  in  processing  Respondent's  petition  for 
review  also  prevented  consideration  of 
Respondent's  misaing-hand  waiver  application.  Aa 
noted  by  Complainant,  that  waiver  could  not  be 
considered  while  Respondent's  disqualification  was 
pending.  Moreover.  Respondent's  status  vis-a-vis 
disqualification,  the  status  of  his  waiver  application, 
and  his  ability  to  renew  that  application  were 
apparently  not  clarified  until  the  August  23, 1990, 
prehearing  telephone  conference — nearly  one  month 
after  the  disqualification  ended  on  |uly  2&  1990. 
Complainant  slates  on  brief  that  "the  Regional 
Director  has  initiated  discussion  with  various 
agency  officials  to  prevent  such  delays  in  the 
future."  Brief,  p.  IS.  Where  disqualification  is 
immediate,  however,  a  rule  change  may  be  required 
to  give  Respondent  an  automatic  right  to  a  hearing. 

'  >  On  brief  Complainant  states  that  the  reference 
in  the  notice  of  disqualification  lo  "a  final 
determination  that  you  are  not  qualified"  is  a 
reference  to  ■  medical  qualification  case  and  does 
not  apply  to  this  proceeding.  Br.,  p.  7.  If  that 
language  does  not  relate  to  automatic 
disqualification  cases,  it  should  not  be  included  in 
such  notices  in  order  to  avoid  confusion  concerning 
the  effective  dale  of  the  disqualification.  As  noted 
above,  disqualification  under  section  383.51  appears 
to  occur  only  upon  a  final  determination:  and  the 
notice  tends  to  support  that  conclusion. 
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notice  of  the  section  under  which 
disqualification  occurs  effectively 
denies  Respondent  any  ability  to  obtain 
review  of  the  disqualification.  Indeed 
failure  to  provide  such  notice  would 
appear  to  require  granting  of  the  petition 
for  review  of  disqualification. 

Finally,  sections  391.15  and  383.51 
appear  to  be  overlapping  and 
inconsistent  and  hence  a  trap  for  the 
unwary  regulator  or  respondent.  Both 
sections  apparently  would  disqualify  an 
"on-duty"  driver  for  a  carrier  in 
interstate  commerce.  One  apparently 
operates  automatically  on  conviction 
and  the  other  only  after  a  "finding"  by 
the  FHWA.  In  this  case  FHWA  staff 
were  apparently  confused  about  the 
appropriate  applicability  of  the  two 
sections.  Still  the  regulations  are  not 
cross-referenced,  and  they  reflect  no 
effort  to  avoid  this  confusing  regulatory 
overlap. 

Nevertheless,  none  of  these  issues 
have  been  pursued  by  Respondent  in 
this  proceeding.  Accordingly,  we  find  no 
reason  to  explore  them  further  here  and 
merely  highlight  these  concerns  for 
consideration  by  the  Associate 
Administrator.  Since  Respondent  does 
not  contest  the  fact  of  his  conviction, 
and  Complainant  asserts  and 
acknowledges  that  Respondent  has 
already  sustained  his  full  year 
disqualification,  and  he  has  not 
contested  those  matters  further,  we 
conclude  that  imposing  a 
disqualification  from  the  conclusion  of 
this  proceeding  would  be  inequitable 
and  unwarranted. 

At  the  same  time  we  agree  with  the 
Complainant  that  the  matter  should  not 
be  treated  as  moot  since  Respondent's 
disqualification  history  may  have  some 
bearing  on  future  disqualification  or  on 
his  waiver  application.  Firstly,  as  the 
Complainant  notes,  any  subsequent 
offense  would  result  in  a  lifetime 
disqualification.  See  49  CFR 
383.51(l)(3)(iv).  Moreover,  if  Respondent 
operated  a  commercial  motor  vehicle 
during  the  period  between  July  28, 1989, 
and  July  28, 1990.  while  he  was  deemed 
to  be  disqualified,  he  and  any  motor 
carrier  that  employed  him  during  this 
period  might  be  subject  to  penalties  for 
violations  of  parts  383  and  391.  Finally, 
Complainant  asserts  that  the  question  of 
whether  Respondent  possessed  the 
basic  qualifications  for  a  handicap 
waiver  during  the  period  of  the 
purported  disqualification  has  not  been 
resolved,  and  his  disqualification  herein 
could  be  a  relevant  factor  in  future 
consideration  of  such  a  waiver.  See  49 
CFR  391.46(b)(4). 


Conclusion 

Accordingly,  for  all  the  foregoing 
reasons,  we  conclude  that  the  Regional 
Director's  motion  for  summary  judgment 
should  be  granted  and  Respondent's 
petition  for  review  should  be  and  hereby 
is  denied. 

So  Ordered. 

Dated:  February  13. 1991. 
Ronnie  A  Yoder. 
Administrative  Lai*  Judge. 

Federal  Highway  Administratioa 

(Docket  No.  R3-9a-08) 
In  the  Matter  of  Browning  Services,  Inc. 

Final  Order 

This  matter  comes  before  me  once 
again  in  what  can  only  be  described  as 
a  bizarre  and  unfortunate  manner.  On 
September  6, 1990, 1  assigned  this  case 
to  an  Administrative  Law  Judge  to 
provide  Respondent  with  the  most 
definitive  answer  to  his  questions 
concerning  the  applicability  of  the 
Financial  Responsibility  requirements  to 
his  operation.  I  did  so  in  an  effort  to  be 
responsive  to  the  concerns  of  a  small 
business  entity  and  to  ensure  that  every 
opportunity  to  afford  due  process  had 
been  made. 

Somewhere  along  the  way,  the  parties 
entered  into  a  Consent  Agreement 
which  was  submitted  to  the  Judge 
assigned  to  this  matter.  On  the  basis  of 
this  Consent  Decree,  the  Judge  issued  a 
Decision  finding  that  Respondent  had 
committed  the  violations  alleged.  No 
recommendation  on  penalty  was 
included  as  the  Judge  was  not  requested 
to  make  any  findings  on  the  amount  of 
penalty. 

The  Decision  was  followed  by  a 
Motion  for  Reduction  of  Forfeiture  filed 
by  Petitioner  based  on  an  apparent 
belief.that  Respondent  had  now 
obtained  the  required  insurance.  Next 
arrived  a  Request  for  Reduction  Or 
Abatement  of  Penalty  filed  by  the 
Respondent.  Attached  thereto  is  a 
Request  for  Final  Order,  Resume  of 
Respondent  and  other  materials.  The 
pleadings  are  argumentative,  subjective 
and  caustic. 

More  follows.  Petitioner  now  files  a 
Withdrawal  of  Motion  for  Reduction  of 
Forfeiture.  Enough  is  enough. 

Respondent  has  been  found  to  have 
violated  the  provisions  of  the  Financial 
Responsibility  Regulations.  The 
determination  of  applicability  is  not 
Respondent's;  it  is  the  Agency's.  The 
Agency  has  attempted  to  share  prior 
interpretations  with  Respondent,  has 
answered  his  Questions,  has  discussed 
this  matter  with  his  Attorney.  Still, 
Respondent  insists  his  interpretation  is 
correct. 


I  have  expressed  my  feelings  over  the. 
need  to  treat  smaller  business 
operations  deferentially.  Many  have  not 
encountered  the  Motor  Carrier 
Regulations  in  the  past.  Many  are 
encumbered  by  the  requirements  of  the 
regulations.  Some  will  not  be  able  to 
operate  in  the  modem  commercial 
environment  as  a  result  of  new 
requirements  added  by  the  Congress 
each  year.  Respondent  has  a  law 
enforcement  background.  He  should 
understand  these  considerations. 

I  can  go  no  further  in  attempting  to 
explain,  convince,  cajole  or  otherwise 
secure  Respondent's  understanding  of 
the  need  to  comply  with  the  regulations. 
The  Agency  has  interpreted  its 
jurisdiction  as  extending  to  operators  of 
tow  truck  services.  I  am  not  going  to 
enter  into  a  semantic  argument  with 
Respondent  as  to  what  his  business  is  as 
opposed  to  what  it  appears  to  be,  as 
opposed  to  what  he  chooses  to  call  it.  If 
he  wishes  to  carry  this  matter  to  the 
next  level,  he  is  free  to  ask  a  Court  of 
competent  jurisdiction  to  entertain  his 
plea. 

Respondent  is  subject  to  the 
regulations.  He  has  operated  in 
interstate  commerce  without  the 
requisite  levels  of  insurance.  He  is  a 
small  operation.  Taking  all  these  facts 
into  account,  I  am  willing  to  reduce  the 
amount  of  the  penalty  substantially, 
pending  proof  of  compliance.  Without 
compliance  there  can  be  no  reduction. 

Therefore,  it  is  ordered.  That 
Respondent  is  found  to  be  in 
noncompliance  with  the  requirements  of 
the  Financial  Responsibility  regulations. 
Petitioner  has  requested  a  penalty 
assessment  of  $2,900.  This  sum  must  be 
paid  to  the  Regional  Director  within  30 
days  of  the  issuance  of  this  order. 
However,  if  Respondent  produces  proof, 
by  MCS-90  of  obtaining  the  required 
insurance  within  10  days  of  the  date  of 
this  Order,  the  penalty  will  be  reduced 
to  $250. 

Dated:  February  7, 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

(Docket  No.  90-02D1 

In  the  Matter  of  Charles  G.  Newman, 
Driver  Qualincation. 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Petitioner,  Charles  G. 
Newman,  for  reconsideration  of  a 
Determination  of  Medical 
Qualifications,  issued  on  July  18, 1990, 
and  for  a  formal  hearing  before  an 
Administrative  Law  Judge. 
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Petitioner  has  been  found  unqualified 
to  drive  a  commercial  motor  vehicle  in 
interstate  commerce  because  he  fails  to 
meet  the  reqiiirements  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  have  "distant  visual  acuity 
of  at  least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses."  The  Determination  of  Medical 
Qualifications  was  based  on  an 
examination  of  the  records  including 
submissions  by  medical  specialists.  A 
finding  was  made  in  that  determination 
that  no  evidence  was  presented  to  refute 
the  fmding  that  Petitioner's  vision  did 
not  meet  this  standard. 

There  are  certain  givens  present  in 
any  administrative  process.  Procediiral 
regularity  is  the  most  basic  foundation. 
The  FMCSRs  have  been  duly 
promulgated  and  published  in  the 
Federal  Register  and  the  Code  of 
Federal  Regulations.  Many  of  the 
medical  standards  are  of  a  long-standing 
nature.  They  have  withstood  the  test  of 
time.  Others  have  imdergone 
reevaluation  In  light  of  medical 
advances  and  they  have  been  changed 
or  are  being  changed  to  conform  to 
present  medical  considerations. 

The  charge  of  enhancing  highway 
safety  for  the  traveling  public  as  well  as 
for  the  drivers  of  these  commercial 
motor  vehicles  is  not  one  taken  lightly 
by  this  Agency.  Every  death  on  the 
highways  is  a  needless  death.  Therefore, 
it  is  our  intent  to  exercise  ^eat  caution 
in  carrying  out  our  statutory  duties. 
Individual  determinations  place  a  great 
strain  on  this  system.  For  these  reasons, 
among  others,  the  FMCSRs  have  not 
been  promulgated  with  waiver,  or 
exception  provisions.  This  is  a 
conservative  position,  in  keeping  with 
the  requirements  of  the  duty  to  enhance 
highway  safety.  It  is  not  a  procedurally 
irregular  position  nor  does  it  deny  due 
process  to  any  individual  or  group  of 
individuals  a^ected  by  the  regulations. 

Although  each  of  the  physicians  who 
has  made  a  submission  in  this  matter 
supports  a  medical  waiver  or  exception 
for  Petitioner,  they  are  consistent  in 
their  findings  that  Petitioner  does  not 
meet  the  standards  set  forth  in  the 
FMCSRs.  There  thus  appears  to  be  a 
consensus  and  there  is  nothing  in  the 
record  which  would  constitute  material 
medical  factual  issue,  resolution  of 
which  might  allow  for  an  interpretation 
of  the  current  regulation  which  would  be 
applicable  to  Petitioner's  circumstance. 
Without  a  factual  issue  in  dispute,  there 
is  nothing  in  the  regulation  which  would 
justify  the  appointment  of  an 
Administrative  Law  Judge,  see  In  the 


Matter  of  Ambrogini.  Docket  No.  77-15, 
August,  1977. 

Therefore,  it  is  ordered.  That 
Petitioner's  Request  for  Review  of  the 
Determination  of  Medical  Qualifications 
and  for  an  oral  hearing  befcM'e  an 
Administrative  Law  Judge  is  denied  on 
the  basis  that  he  has  not  presented  any 
material  factual  issues  in  dispute  in 
accordance  with  49  CFR  386.13 

Dated:  January  29, 1991. 
Richard  P.  Landis, 

Associate  Administrator  for  Motor  Carriers. 
Federal  Highway  Administratioo 
[Docket  No.  Rl-91-03:  Formerly  R1-90-332J 

In  the  matter  of  Used  Equipment  Sales,  Inc. 
d/b/a'/  U.E.S.  Transport 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  an 
administrative  hearing  to  determine  the 
facts  surrounding  allegations  of 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs). 

Those  alleged  violations  were  raised 
in  a  Notice  of  Claim  letter  dated 
November  21, 1990.  They  include  counts 
of  using  a  disqualified  driver,  failing  to 
report  an  accident,  requiring  or 
permitting  a  driver  to  drive  after  having 
been  on  duty  more  than  70  hours  in  8 
consecutive  days,  faihng  to  require  a 
driver  to  forward  within  13  days  of 
completion  the  original  record  of  duty 
status  and  failing  to  retain  a  driver 
vehicle  inspection  report  for  at  least  3 
months.  Some  of  these  violations  are 
alleged  to  constitute  a  substantial  health 
and  safety  violation  and  others  to 
constitute  a  serious  pattern  of  safety 
violations.  The  fmes  for  such  violations 
are  considerably  higher  than  for  record- 
keeping violations.  Tlte  total  assessment 
levied  in  the  Notice  of  Claim  is  $75,500 
for  the  32  alleged  violations. 

In  its  reqoest  for  a  hearing. 
Respondent  denies  the  violations  and 
represents  that  there  are  extenuating 
circumstances,  excusable  error,  lack  of 
sufficient  knowledge,  and  active  efforts 
to  promote  compliance  with  the 
regulations.  This  reply  is  sufficient  to 
appoint  an  Administrative  Law  Judge. 
The  Petitioner  does  not  object. 

Therefore,  it  is  ordered.  That  in 
accordance  with  49  CFR  386(a).  I  hereby 
appoint  an  Administrative  Law  Judge  to 
be  designated  by  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Transportation,  as  the 
Presiding  Judge  in  this  matter.  The  Judge 


appointed  is  authorized  to  perform  those 

duties  specified  in  49  CFR  386.54(b). 

Richard  P.  Landis, 

Associate  Administrator  for  Motor  Carriers. 

Federal  Htgliway  Admimstration 

[Docket  No.  Rl-91-02:  Formeriy  Rl-90-3371 

In  the  Matter  of  Compaction  Systems  Corp. 
of  LI. 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  a  hearing. 
The  Regional  Director,  Office  of  Motor 
Carrier  Safety,  Region  1,  concurs  in  this 
request.  This  matter  arises  out  of 
allegations  in  a  Notice  of  Claim  dated 
November  21, 1990,  of  violations  of  the 
Federal  Motor  Carrier  Regulations, 
including  10  instances  of  schedufing  a 
run  which  necessitates  operating  a 
vehicle  at  speeds  in  excess  of  the  limit 
failing  to  report  an  accident  and  15 
instarices  of  failing  to  require  a  driver  to 
submit  a  record  of  duty  status. 

The  alleged  scheduling  violations 
have  been  assessed  as  a  serious  pattern 
of  violations. 

There  has  been  a  previous  case 
involving  Respondent  which  was 
resolved  by  a  Stipulation  of  Compromise 
and  Consent  Order,  served  on  October 
26, 1989.  In  that  Agreement,  Respondent 
and  Petitioner  agreed  to  certain 
scheduling  changes  and  record  retention 
arrangements. 

Respondent  contends  that  it  has  made 
scheduling  changes  and  that  its  runs 
may  be  completed  within  the  required 
time  and  speed  limits.  Petitioner  has 
apparently  observed  sample  runs  but 
disagreement  remains  as  to  the  ability  of 
Respondent  to  comply  with  the 
regiilations. 

Respondent  has  also  entered  a  Motion 
for  More  Definite  Statement  and 
Request  for  Production  of  Documents. 
As  I  am  appointing  an  Administrative 
Law  Judge  to  hear  this  matter,  I  am 
asking  him  to  consider  and  rule  on  thir 
Motion. 

Therefore,  it  is  ordered,  That  in 
accordance  with  49  CFR  86.54(a),  I 
hereby  appoint  an  Administrative  Law 
Judge  to  be  designated  by  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Transportation,  as  the 
Presiding  Judge  in  this  matter.  The  Judge 
appointed  is  authorized  to  perform  those 
duties  specified  in  49  CFR  386.54(b). 

Dated:  January  24. 19?1. 
Richard  P.  Landis, 
Asaociale  Administrator  for  Motor  Carritra. 

Feoeiai  Higbwiy  Administration 

[Docket  No.  Rl-Sl-Ol:  Formerly  Rl-90-131) 
In  the  Matter  of  Martin  Paint  Stores.  Inc. 
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Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  an 
administrative  hearing  to  determine 
whether  the  violations  alleged  in  a 
Notice  of  Claim  dated  June  6. 1990,  have 
in  fact  occurred.  The  Regional  Director, 
Office  of  Motor  Carrier  Safety,  Region  1. 
has  raised  no  objection  to  such-a 
hearing. 

In  the  Notice  of  Claim,  the  Regional 
Director  alleged  violations  including 
requiring  or  permitting  a  driver  to  drive 
after  having  been  on  duty  15  hours  and 
transporting  a  shipment  of  hazardous 
material  not  accompanied  by  a  properly 
prepared  shipping  paper.  The  notice 
alleged  that  the  violations  involving 
excessive  hours  constitute  a  serious 
pattern,  which  results  in  an  increase  in 
the  penalty. 

Respondent  denies  any  violations, 
contends  that  it  is  not  subject  to  the 
jurisdiction  of  the  Agency  on  some 
coimts,  has  an  exemption  for  others  aid 
that  there  has  been  no  serious  pattern  of 
violations. 

Therefore,  it  is  ordered.  That  in 
accordance  with  49  CFR  386.54(a),  I 
hereby  appoint  an  Administrative  Law 
Judge  to  be  designated  by  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Transportation,  as  the 
Presiding  Judge  in  this  matter.  The  Judge 
appointed  is  authorized  to  perform  those 
duties  specified  in  49  CFR  386.54(b). 

Dated:  January  2Z  1991. 
Richard  P.  Landis. 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

[Docket  No.  R1&-90-391 
In  the  Matter  of  Tres  Rios  Cattle  Company. 


Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director.  Office 
of  Motor  Carrier  Safety,  Region  10,  for  a 
Final  Order  finding  the  facts  to  be  as 
alleged  in  a  Notice  of  Claim  letter  dated 
April  24, 1990.  and  imposing  a  civil 
penalty  of  $11,000. 

The  Notice  of  Claim  alleges  22 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  for  requiring  or 
permitting  a  driver  to  make  false  entries 
upon  a  record  of  duty  status. 
Respondent  entered  a  preliminary 
denial  and  request  for  hearing,  not 
accompanied  by  any  specific  factual 
information. 

It  appears  that  at  least  two  follow-up 
attempts  have  been  made  to  elicit  any 
information  which  the  Respondent  cared 
to  offer  and  to  inform  Respondent  of  the 
requirements  of  the  regulation. 
Respondent  has  failed  to  reply. 


There  is  no  indication  of  material 
factual  issues  in  dispute  and  there  is  no 
rebuttal  of  the  Agency's  claims. 

Therefore,  it  is  ordered.  That 
Petitioner's  request  for  a  Final  Order  is 
granted  and  Respondent's  request  for  a 
hearing,  having  failed  to  comply  with 
the  requirements  of  the  regulations,  is 
denied.  Respondent  is  directed  to  pay 
the  full  amount  of  the  claim,  $11,000.  to 
the  Regional  Director  within  30  days  of 
the  date  of  this  Order. 

Dated;  January  22. 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

OfTice  of  Hearings 

(FHWA  Docket  No.  R1-9&-10  Motor  Carrier 
Safety) 
Autotrans,  Inc. 

Order  Canceling  Hearing,  Granting 
Motion  for  Summary  Judgment,  and 
Assessing  Civil  Penalty 

Served  Jan.  16, 1991. 

The  Regional  Director,  the 
Complainant  in  this  proceeding,  has 
filed  a  motion  for  summary  judgment. 
Answers  to  that  motion  were  due  on 
January  2, 1991.  No  answer  has  been 
received. 

In  the  motion  for  sununary  judgment 
the  Regional  Director  points  out  that 
notwithstanding  my  order  of  September 
12, 1990,  Respondent  has  never  filed  a 
witness  list,  a  proposed  exhibit  list,  or, 
most  importantly,  a  response  to  the 
requests  for  admissions  that  pursuant  to 
section  386.44  of  the  Rules  of  Practice.  49 
CFR  386.44.  were  due  October  25. 1990. 
Nor  has  Respondent  responded  to  a 
second  set  of  requests  for  admission 
that  were  due  on  December  6. 1990.  As 
the  motion  points  out,  the  only 
communication  from  Respondent  that 
has  been  received  is  Respondent's 
unsupported  "Objection  to  Notice  of 
Admissions"  and  a  further  unsupported 
request  that  "it  be  afforded  until  January 
15. 1991  to  file  objections  or  responses", 
filed  on  December  16. 1990.  Even  the 
January  15th  date  has  come  and  gone 
without  a  fihng  by  Respondent. 

I  deny  the  request  of  Respondent  and 
grant  the  motion  for  summary  judgment. 
This  case  has  been  scheduled  for 
hearing  on  February  5. 1991  since  early 
November,  and  by  this  time  discovery 
and  prehearing  matters  were  to  have 
been  completed.  Contrary  to  the 
requirement  in  Rule  44  of  the  Rules  of 
Practice.  Respondent  has  offered  no 
justification  for  its  dilatoriness  in 
responding  to  the  Regional  Director's 
requests  for  admissions,  and  by  not 
responding  to  those  requests  is  deemed 
to  be  admitting  the  truth  therein.  49  CFR 
389.44.  Therefore,  there  remains  no 


genuine  issue  of  material  fact  to  be 
determined  at  a  hearing,  and  summary 
judgment  lies.  See  Rule  56,  Federal  Rules 
of  Civil  Procedure.  The  allegations  in  the 
Notice  of  Claim  are  deemed  proved. 
Accordingly.  It  is  Ordered  That  the  civil 
penalty  of  $15,500  stated  in  the  Notice  of 
Claim  be  assessed  against  the 
Respondent.  This  decision  becomes  the 
final  agency  decision  unless  appealed 
pursuant  to  49  CFR  part  386.  subpart  E. 
Burton  S.  Kolko. 
Administrative  Law  Judge. 

Federal  Highway  Administration 
(Docket  No.  R9-«)-049) 


In  the  Matfer^f  Swift  Transportation  Co.. 
Inc.  ,  * 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Region 
9,  Office  of  Motor  Carrier  Safety,  for  a 
Final  Order  finding  the  facts  to  be  as 
alleged  in  a  Notice  of  Claim  dated 
October  15. 1990.  and  ordering 
Respondent  to  pay  the  sum  of  $8,000. 

The  Notice  of  Claim  alleged  violations 
of  the  regulations  requiring  the  report  of 
all  qualifying  accidents  within  30  days 
and  of  the  regulation  prohibiting  the 
making  of  false  entries  on  records  of 
duty  status. 

The  record  and  documents  before  me 
indicate  that  during  the  course  of  a 
compliance  review,  an  agency  Safety 
Specialist  discovered  that  the 
respondent  failed  to  timely  report  13  out 
of  41  reportable  accidents  and  167  false 
or  inaccurate  Drivers'  records  of  Duty 
Status  out  of  627  records  reviewed.  Eight 
counts  of  each  violation  have  been 
documented  and  are  the  subject  to  this 
Notice  of  Claim. 

Respondent  does  not  seek  a  hearing 
but  contests  the  allegations.  With 
respect  to  the  failure  to  report  accidents. 
Respondent  filed  late  written  reports. 
Four  of  the  alleged  violations  are 
admitted  but  Respondent  requests 
reduction  of  the  penalty.  Four  of  the 
alleged  violations  are  denied  with 
explanatory  reasoning. 

Although  Respondent's  filing  is  not 
documented  in  any  way  by  affidavits 
from  mechanics  or  repair  persons,  it 
appears  that  the  basic  claim  in  the 
denials  is  that  additional  repair  work 
was  done  in  each  case  and  that  the 
actual  damage  was  below  the  reportable 
threshold.  Respondent  should  be  given 
the  opportunity  to  establish  these 
contentions.  I  am  directing  the  Regional 
Director  to  meet  with  Respondent  and  to 
review  these  counts,  to  make  an 
independent  examination,  if  necessary. 
If  the  contentions  can  be  substantiated, 
the  alleged  violations  should  be 
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dropped.  If  thet-e  remains  a  question  as 
to  facts  involved,  the  Regional  Director 
shall  provide  me  with  such  information 
as  he  believes  adequate  to  Substantiate 
the  alleged  violations. 

With  respect  to  the  false  log 
violations,  the  Respondent  admits  7 
alleged  violations  occurred  and  denies 
one.  Respondent's  denial  is  inadequate 
and  has  been  rebutted  by  the  Regional 
Director.  With  respect  to  the  other  7 
admitted  violations,  disciplinary  action 
might  constitute  a  reason  for  reducing 
the  penalty,  see  DROT21MAN,  however, 
in  this  case  the  record  indicates 
continued  violations  over  a  period  of 
years.  Also.  Respondent's  own 
statements  indicate  only  cursory 
attention  has  been  paid  to  this  important 
record  review  up  to  the  time  of  this 
audit. 

Therefore,  it  is  ordered,  That 
Petitioner's  request  for  a  Final  Order  is 
granted,  in  part,  and  Respondent  is 
directed  to  pay  the  simi  of  $6,000  to  the 
Regional  Director  within  30  days  of  the 
date  of  this  Order.  With  respect  to  the 
remaining  4  alleged  violations  of  failing 
to  timely  report  an  accident,  the 
Regional  Director  shall  meet  with 
Respondent  and  review  what 
information  Respondent  may  submit  to 
substantiate  his  explanation. 

Date:  lanuary  16. 1991. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administratioii 

[Docket  No.  R3-90-139J 

Ih  the  matter  of  Chincoteague  Seafood  Co., 
Inc. 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Office 
of  Motor  Carrier  Safety.  Region  3.  for  a 
Final  Order  and  in  opposition  to  a 
request  for  a  hearing  made  by  the 
Respondent. 

Respondent  has  been  sent  a  Notice  of 
Claim  on  April  2, 1990.  alleging  12 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs),  which 
included  failure  to  maintain  complete 
drivers  files  and  failure  to  require 
drivers  to  prepare  and  submit  records  of 
duty  status. 

In  a  response  of  April  13. 1990, 
Respondent  maintained  that  the  charges 
were  incorrect  and  that  there  are 
mitigating  circumstances.  Respondent 
requested  a  hearing.  There  is  nothing  in 
the  response  upon  which  I  might  assign 
the  matter  to  an  Administrative  Law 
Judge.  The  regulations  require  a  denial 
and  statement  of  some  particulars 
concerning  the  material  issues  to  be  in 


dispute.  This  record  is  devoid  of  even 
minimal  compliance  therewith. 

Upon  review  of  the  record  before  me  I 
Hnd  that  the  documents  presented 
support  the  findings  of  violations. 

Therefore,  it  is  ordered.  That  the 
motion  for  a  Final  Order  is  granted. 
Respondent  shall  pay  the  sum  of  $4,200 
to  the  Regional  Director  within  30  days 
of  the  date  of  this  Order. 

Dated:  January  2, 1991. 
Richard  P.  Landis. 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administratioa 

(Docket  No.  R3-9a-123l 
In  the  matter  of  H&D  Hardwoods,  Ina 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Office 
of  Motor  Carrier  Safety.  Region  3,  for  a 
Final  Order  finding  the  facts  to  be  as 
alleged  and  imposing  a  penalty  of 
$5,250. 

Respondent  was  sent  a  Notice  of 
Claim  on  March  15, 1990.  alleging  15 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  The 
violations  included  failure  to  maintain 
drivers'  files,  failure  to  report  an 
accident  and  requiring  or  permitting 
drivers  to  make  false  entries  upon 
records  of  duty. 

Respondent  by  letter  of  March  20. 
1990,  indicated  that  it  had  completed 
and  updated  all  forms  and  would  begin 
reviewing  all  log  sheets. 

Having  reviewed  the  record  and 
supporting  documents.  I  find  that  the 
violations  have  occurred.  Respondent 
requests  some  mitigation  based  upon  its 
small  size  and  economic  operating 
conditions.  There  is  little  supporting 
documentation  for  this  position  and  the 
Regional  Director  opposes  the  request  as 
the  individual  penalties  are  all  in  the 
low  range.  Notwithstanding  the  low 
assessment.  I  do  recognize  the  difficulty 
of  operating  a  small  business  in  a 
difficult  economic  climate.  This  Agency 
has  repeatedly  stated  that  the  purpose 
of  our  reviews  is  to  bring  about 
compliance.  A  cooperative  and 
compliant  attitude  will  receive 
consideration.  Accordingly.  I  am 
granting  the  Regional  Director's  motion 
for  a  Final  Order.  However,  I  am 
reducing  the  penalty  to  $100  for  each  of 
the  file  violations.  As  the  failure  to 
report  an  accident  and  the  log  violations 
are  relatively  more  severe,  no  reduction 
is  warranted. 

Therefore,  it  is  ordered,  That  the 
Motion  for  a  Final  Order  is  granted.  The 
penalty  is  assessed  at  $100  for  each  of 
the  file  violations  and  $350  for  each  of 
the  other  violations.  The  Respondent 


shall  pay  to  the  Regional  Director  the 
sum  of  $3,750  within  30  days  of  the  date 
of  this  Order. 

Dated:  January  2. 1991. 
Richard  P.  Landis. 
Associate  Administrator  for  Motor  Carriers. 

Office  of  Hearings 

(FHWA  Docket  No.  Rl-«>-09;  Motor  Carrier 
Safety) 

Propane  Transportation,  Inc. 
Order  of  Dismissal 
Served:  December  2a  1990. 

On  December  10. 1990  Regional 
Counsel  sent  me  the  Stipulation  of 
Compromise  and  Settlement  that  the 
parties  had  signed  in  their  determination 
to  settle  the  case.  No  objection  to  the 
request  to  dismiss  this  proceeding  based 
upon  that  settlement  has  been  received. 

The  parties  having  agreed  to  settle 
this  matter  prior  to  its  being  heard  and 
having  entered  into  a  settlement 
agreement.  It  is  hereby  ordered  That, 
this  matter  be  dismissed  in  accordance 
with  the  terms  of  the  attached 
Stipulation  of  Compromise  and 
Settlement. 
Burton  S.  Kolko. 
Administrative  Law  fudge. 

Office  of  Hearings 

(FHWA  Docket  No.  R»-89-011  Motor  Carrier 
Safety) 

V.  R.  Mowry,  Inc. 
Consent  |udgment 

December  27, 1990. 

The  parties  hereto  have  submitted  a 
settlement  stipulation  and  petition  for 
consent  judgment  which  has  been  duly 
signed  by  the  attorney  for  the  Regional 
Director  and  counsel  for  Respondent 
V.R.  Mowry.  Inc.,  on  December  3, 1990 
and  December  15, 1990,  respectively. 
The  settlement  agreement  provides  for 
the  payment  of  $5,000  by  Respondent  in 
full  settlement  and  compromise  of  the 
civil  forfeiture  claim  against  it.  in  the 
manner  more  fully  described  below.  The 
request  for  consent  judgment  is  hereby 
interpreted  as  providing  me  with  the 
authorization  to  make  all  necessary 
jurisdictional  findings  in  connection 
with  the  entrance  of  such  a  decision  as 
are  required  by  49  CFR  386.21. 

Accordingly.  I  make  the  follovnng 
findings  of  fact  and  law: 

1.  Respondent  admits  to  all 
jurisdictional  facts  underlying  this 
proceeding. 

2.  Respondent  waives  all  further 
procedural  steps,  including  the 
requirement  that  the  decision  and  order 
must  contain  Hndings  of  fact  and 
conclusions  of  law.  as  well  as  all  right  to 
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challenge  or  contest  the  validity  of  the 
order  herein. 

3.  The  notice  of  claim  may  be  used  in 
construing  the  terms  of  the  agreement 
underlying  this  decision. 

4.  The  order  herein  has  the  same  force 
and  effect,  becomes  final,  and  may  be 
modified,  altered,  or  set  aside  in  the 
same  manner  as  other  orders  issued 
under  49  U.S.C.  501  et  seq..  2501  et  seq.. 
3101  et  seq..  and  10927.  note. 

5.  The  agreement  between  the  parties, 
as  aforesaid,  will  not  become  a  part  of 
the  record  in  this  proceeding  unless  and 
until  the  Associate  Administrator 
executes  it.' 


Order 

1.  Respondent  shall  pay  $5,000  in  full 
settlement  and  compromise  of  the  civil 
forfeiture  claim  initiated  by  the  Notice 
of  Claim  dated  October  2, 1989,  said 
.  payment  to  be  made  in  three 
installments.  The  first  installment  of 
$1,666.66  is  to  be  made  within  60  days  of 
the  issuance  of  an  Order  adopting  this 
consent  agreement;  the  second 
installment  of  $1,666.67  is  to  be  made 
within  90  days  of  the  issuance  of  an 
Order  adopting  this  agreement;  and  the 
third  installment  of  $1,666.67  is  to  be 
made  within  120  days  of  the  issuance  of 
an  Order  adopting  this  agreement.  The 
$5,000  settlement  is  inclusive  of  the 
$3,200  forfeiture  ordered  to  be  paid  in 
the  Associate  Administrator  for  Motor 
Carrier's  Order  of  October  17, 1990. 

2.  Each  party  shall  bear  its  own  costs 
of  this  proceeding. 

So  ordered. 
John ).  Mathias, 
Chief  Administrative  Law  Judge. 

OfHce  of  Hearings 

(FHWA  Docket  No.  Rl-88-1;  Motor  Carrier 
Safety] 

In  the  Matter  of  Woodbury  Horse 
Transportation.  Inc. 

Order  of  Administrative  Law  Judge 

Served  December  27. 1990. 

By  motion  dated  October  29.  and  filed 
October  30. 1990.  Arthur  ].  Piken. 
Kenneth  M.  Piken,  and  Piken  &  Piken. 
P.C.  ("the  Pikens")  move  for  the  Judge  to 
recuse  himself  in  this  proceeding  or  to 
transfer  the  proceeding  to  the  Queens 
County  Bar  Association.  Alternatively, 
the  Pikens  seek  an  extension,  until  45 
days  after  the  ruling  on  their  motion,  of 
their  time  to  file  answers  to  the  charges 
and  45  days  thereafter  for  a  hearing  on 
the  charges.  The  regional  Director  has 
filed  an  answer  opposing  those  requests 
and  suggesting  that  a  show  cause 
hearing  on  the  charges  be  scheduled. 


We  find  no  basis  for  the  Piken's 
motions,  and  in  the  face  of  the  Pikens' 
failure  to  file  an  answer  to  the  Regional 
Director's  statement  of  charges  as 
required  by  the  Judge's  order  dated 
September  4, 1990.  and  its  continued 
failure  to  comply  with  the  Judge's  orders 
and  the  rules  of  the  FHWA  in  this 
proceeding,  we  conclude  that  the 
charges  are  deemed  to  be  admitted  and 
the  sanctions  requested  therein  are 
reconunended  to  the  Associate 
Administrator  for  Motor  Carriers 
pursuant  to  the  direction  in  his  order 
dated  September  25, 1989. 

The  history  of  this  proceeding  is  set 
forth  fully  in  the  Judge's  order  dated 
September  4,  1990.  Following  the  failures 
by  Piken  &  Piken  to  file  timely  responses 
to  requests  for  admissions, 
interrogatories,  requests  for  production, 
motion  to  compel,  motion  for  summary 
judgment,  and  motion  for  summary 
judgment  on  remand,  judgment  was 
entered  against  Woodbury  Horse  by  the 
September  4  Order,  adopting  with 
modifications  a  settlement  agreement 
between  the  parties.*  That  Order  made 
the  Pikens  parties  to  this  proceeding, 
directed  that  the  Regional  Director  file  a 
specification  of  charges  against  the 
Pikens  by  September  28.  and  directed 
the  Pikens  to  file  an  answer  to  each  such 
charge  by  October  29, 1990.* 

The  September  4  Order  was  entered 
pursuant  to  the  direction  of  the 
Associate  Administrator  that: 

should  the  Judge  determine  that  his  original 
findings  are  correct  and  that  Respondent  did. 
in  fact,  receive  and  have  ample  opportunity 
to  reply  to  the  Motion  for  Sununary  Judgment, 
I  would  welcome  his  recommendation  on 
possible  disciplinary  action.  Order  dated 
September  25. 1989. 

The  Judge's  Order  found  that  the 
findings  in  his  original  Order  dated  June 
13, 1989,  were  correct  and  that 
Respondents  did  receive  notice  of  the 
original  summary  judgment  motion. 
Respondents  had  the  original 
opportunity  to  answer  that  motion,  an 
opportunity  on  remand  to  explain  and 
justify  their  failure  to  answer,  an 
opportunity  to  answer  the  summary 
judgment  motion  on  remand,  and 
Respondent  Woodbury  Horse  had  a 
further  opportunity  pursuant  to  the 


'  Copy  of  the  agreement  i»  allached  hereto. 


'  That  Order  found  that  judRment  should  be 
reentered  on  any  and  all  of  at  least  four  separate 
fjrounds:  (1)  Failure  to  answer  the  allegations  of  the 
proposed  findings  on  remand  (p.  11);  12)  failure  to 
file  complete  or  verified  answers  to  interrogatories 
(pp.  n.  13):  (3)  failure  to  answer  the  motion  for 
judgment  on  remand  (p.  11):  and  |4)  failure  to  rebut 
the  presumption  of  valid  service  arising  from  the 
postal  receipt  (p.  IB). 

»  The  Order  originally  read  "October  28"  and  was 
amended  to  read  "October  29"  by  Errata  dulpd 
September  5, 1990. 


Judge's  order  dated  March  28, 1990. 
Respondents  failed  in  each  instance; 
and  none  of  those  failures  was 
explained  or  justified.  The  Pikens  have 
now  continued  their  prior  failures  to  file 
timely  answers  by  failing  to  answer  the 
specification  of  charges  as  required  by 
the  Judge's  order  dated  September  4. 
1990. 

The  Pikens'  filing  in  response  to  the 
order  was  dated  November  29,  but  was 
not  filed  until  November  30, 1990.  As 
grounds  for  that  late  filing,  the  motion 
attaches  a  "supplemental  certificate  of 
service"  by  the  Pikens'  counsel,  stating 
that  he  attempted  to  deliver  the  motion 
to  the  Judge  and  the  Docket  Clerk  on 
October. 29, 1990,  but  that  the  building 
was  closed  and  he  was  denied  entry  at 
4:35  p.m.  on  that  day.  We  find  that 
submission  difficult  to  understand  or 
accept,  since  there  are  four  entrances  to 
the  building  which  are  open  until  6  p.m. 
on  weekdays  and  one  entrance  to  the 
building  which  is  open  24  hours  a  day, 
365  days  a  year.  Moreover,  as  noted  by 
the  Regional  Director,  the  motion  could 
have  been  timely  filed  by  mail,  which 
automatically  extends  the  due  date  by 
five  days  (49  CFR  386.32(c)J. 

Accordingly,  we  do  not  find  that  good 
cause  has  been  shown  for  that  late 
filing.  Moreover,  in  any  event,  that  filing 
was  not  responsive  to  the  Judge's  order 
and  did  not  provide  an  answer  to  the 
specification  of  charges.  While  that 
motion  sought  additional  time  in  which 
to  file  an  answer,  the  motion  provided 
no  basis  for  the  requested  extension, 
other  than  the  motion  itself;  and  the 
FHWA  rules  provide  that  the  filing  of  a 
motion  does  not  itself  extend  a  period  of 
time  set  by  an  order  or  rule.' 

The  Pikens  have  once  again  failed  to 
file  a  timely  response  in  this  proceeding, 
without  any  acceptable  explanation. 
Although  the  Regional  Director  requests 
that  a  show  cause  hearing  be  set,  we 
find  no  basis  or  need  for  such  a  hearing, 
since  the  Pikens  have  failed  to  answer 
the  specification  of  charges.  Without 
such  an  answer,  no  hearing  could  be 
held;  and  we  find  no  reason  to  continue 
to  provide  additional  opportunities  for 
the  Pikens  to  explain  their  conduct  or  to 
evidence  their  inability  or  unwillingness 
to  comply  with  the  Rules  and  Orders  in 
this  proceeding.  There  must  be  some 
limit  to  the  number  of  defaults  permitted 
by  the  Pikens  in  this  case.  Accordingly, 


'  The  rules  require  a  showing  of  good  cause  for  an 
extension  of  time  (49  CFR  386.33)  and  provide  that 
the  pendency  of  a  motion  does  not  affect  any  lime 
limits  unless  expressly  ordered  by  the  judge.  49  CFR 
386.35(f).  Although  the  Regional  Director's  answer 
to  the  motion  pointed  out  these  deficiencies  in.ihe 
Pikens'  position,  the  Pikens  have  still  filed  no 
answer  to  the  charges.  ^ 
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pursuant  to  the  Order  of  the  Associate 
Administrator  we  find  that  the 
allegations  in  the  specification  of 
charges  should  be  deemed  admitted  and 
that  those  admissions  warrant  a  finding 
of  violation  of  the  FHWA's  rules  and  the 
Standards  of  Professional  Responsibility 
as  alleged  and  the  imposition  of  the 
sanctions  requested  in  the  specification 
of  charges. 

We  find  no  basis  for  the  Pikens' 
suggestion  that  any  disciplinary 
questions  covering  them  should  be 
referred  to  the  Queens  County  Bar 
Association,  because  it  is  the  Bar 
Association  to  which  the  Pikens  belong 
and  because  the  Judge  allegedly  lacks 
expertise  in  matters  of  professional 
responsibility.  Each  of  these  assertions 
is  baseless. 

The  Pikens  cite  no  support  for  the 
assertion  that  disciplinary  matters  are 
appropriately  handled  by  the  Queens 
County  Bar  Association.  Moreover. 
Complainant  points  out  that  under  New 
York  law  discipline  of  attorneys  is 
exercised  by  the  Appellate  Division  of 
the  Supreme  Court  *  and  that  the 
Queens  County  Bar  Association  is  a 
voluntary  professional  association 
without  plenary  jurisdiction  over  such 
matters.  Further,  the  Associate 
Administrator  has  clearly  indicated  that 
such  disciplinary  jurisdiction  can  and 
should  be  exercised  by  the  FHWA  with 
respect  to  practice  by  attorneys  before 
it. 

Finally,  as  noted  in  the  September  4, 
Order,  the  Pikens  have  previously 
acknowledged  the  authority  of  the 
FHWA  and  the  Judge  to  consider  such 
sanctions  in  this  proceeding: 

Kenneth  and  Arthur  Piken  filed  an  answer 
dated  May  23, 1990,  asserting  that  the  remand 
order  'clearly  indicated  that  Administrative 
Law  Judge,  the  Honorable  Ronnie  Yoder,  is 
free  to  explore  this  possibility'  ('specific  relief 
against  Kenneth  and  Arthur  Piken  as  to  why 
sanctions  should  not  be  imposed']  'at  such 
time  as  is  ascertained  by  the  Judge  presiding 
in  this  matter  that  the  original  motion  for 
summary  judgment  was,  in  fact,  served  upon 
this  offlce  in  a  proper  and  timely  fashion.' 

*  *  *  No  objection  was  made  to  the 
pendency  of  the  sanction  question  or  the 
FHWA's  jurisdiction  in  that  regard,  or  to  the 
power  of  the  Judge  to  add  the  Pikens  as 
parties  under  49  CFR  386.54  and  the  remand 
order.  1 1 

*  *         *    1 1  *         * 

While  the  Pikens  have  questioned  the 
applicability  of  the  ZoJa  case  to  this 
proceeding,  they  have  never  denied  the 
jurisdiction  of  the  FHWA  to  impose 
disciplinary  sanctions  or  the  judge  to 
consider  such  sanctions.  Moreover,  we 
tentatively  conclude  that  the  imposition  of 
such  sanctions  is  within  the  authority  of  the 


FHWA  and  that  consideration  of  such 
sanctions  is  within  the  mandate  of  the  Judge 
in  this  proceeding.  Order,  pp.  22-23,  25-28 
(footnotes  omitted). 

The  Pikens'  assertion  that  the  Judge 
lacks  subject  matter  expertise  is  equally 
devoid  of  merit.  Administrative  law 
judges  are  appointed  by  an  agency  to 
hold  hearings  of  any  type  which  come 
before  that  agency  and  are  assigned  to 
the  Judge.  There  are  no  subject  matter 
limitations  in  selection  or  appointment 
of  judges  to  individual  regulatory 
agencies.'  Moreover,  the  conduct  of 
attorneys  before  judges  is  a  question 
common  to  all  judges."  Indeed,  the  ABA 
Code  of  Judicial  Conduct  and  the  Model 
Code  of  Judicial  Conduct  for  Federal 
Administrative  Law  Judges  (ABA  1989) 
both  recognize  in  Canon  3B(3)  the  duty 
of  the  judge  to  "take  or  initiate 
appropriate  disciplinary  measures 
against  a  judge  or  lawyer  for 
unprofessional  conduct  of  which  the 
judge  may  become  aware."^ 

We  find  no  basis  for  the  Pikens' 
motion  for  disqualification.  The 
Administrative  Procedure  Act  (APA) 
provides  that: 

A  presiding  ♦  •  *  employee  may  at  any 
time  disqualify  himself.  On  the  filing  in  good 
faith  of  a  timely  and  sufficient  affidavit  of 
personal  bias  or  other  disqualification  of  a 
presiding  *  *  *  employee,  the  agency  shall 
determine  the  matter  as  a  part  of  the  record 
and  decision  in  the  case.  5  U.S.C.  55e(b). 

The  Pikens  have  filed  neither  a  timely 
nor  a  sufficient  affidavit.  As  indicated 
above,  the  Pikens'  motion  was  not 
timely  filed  under  the  Judge's  September 
4  Order.  Moreover,  none  of  the  matters 
alleged  occurred  less  than  55'  days 
before  the  filing.  None  of  the  matters 
were  complained  of  until  the  time  to 
respond  to  the  specification  of  charges 
had  come  (and  expired).  Certain  of  the 


*  NY.  Judiciary  Law,  sec  90,  para.  2. 


'  The  Administrative  L.aw  judge  Announcement 
(No.  318,  May  1984.  p.  8)  states  that  agencies  may 
seek  to  demonstrate  a  need  for  subject  matter 
expertise  at  that  agency,  i.e..  that  "special 
qualirications  enhance  )ob  performance,"  but  no 
such  need  has  ever  been  found  by  the  Office  of 
Personnel  Management,  which  administers  the 
examination  and  appointment  of  administrative  law 
judges  under  the  APA.  See  5.  U.S.C  1104(a)(2):  5 
CFR  part  930(B). 

•  See  generally  The  /udiciol  Response  to  Lawyer 
Misconduct.  American  Bar  Association  Standing 
Committee  on  Professional  Discipline.  Center  for 
Professional  Responsibility  (May  1984):  Levinson 
"Professional  Responsibility  Issues  in 
Administrative  Adjudication."  Z  BYU  Journal  of 
Public  Uw  219  (1988) 

'  Model  Code  of  Judicial  Conduct  for  Federal 
Administrative  Law  Judges  (ABA  1969).  As  noted  in 
that  publication  this  judge  served  as  the  Chair  of  the 
Committee  on  Ethics  and  Professional 
Responsibility  of  the  National  Conference  of 
Administrative  L,aw  Judges,  Judicial  Administration 
Division  of  the  ABA  (p.  5)  and  as  Chair  of  the  Joint 
Association  Drafting  committee  which  prepare(i  the 
Model  Code  (Appendix  A).  . 


matters  relate  to  events  on  November 
30. 1989 — nearly  a  year  before  the 
motion  was  filed.  Moreover,  we 
conclude  that  the  Pikens'  motion  fails  to 
set  forth  matters  of  significant  or 
substantial  relevance  to  the  matters  at 
issue  in  the  proceeding  or  a  reasonable 
basis  for  finding  personal  bias  or  an 
appearance  of  such  bias. 

The  Pikens  and  Complainant  refer  to 
the  federal  recusal  statute  (28  U.S.C. 
144)  as  a  guide  in  evaluating  the 
disqualification  motion.  That  statute 
provides: 

Whenever  a  party  to  any  proceeding  in  a 
district  court  makes  and  files  a  timely  and 
sufficient  affidavit  that  the  judge  before 
whom  the  matter  is  pending  has  a  personal 
bias  or  prejudice  either  against  him  or  in 
favor  of  any  adverse  party,  such  judge  shall 
proceed  no  further  therein,  buj  another  judge 
shall  t>e  assigned  to  hear  such  proceeding. 

The  affidavit  shall  titate  the  facts  and  the 
reasons  for  the  belief  that  bias  or  prejudice 
exists,  and  shall  be  filed  not  less  than  ten 
days  before  the  beginning  of  the  term 
(session]  at  which  the  proceeding  is  to  be 
heard,  or  good  cause  shall  be  shown  for 
failure  to  file  it  within  such  time.  A  party  may 
file  only  one  such  affidavit  in  any  case.  It 
shall  be  accompanied  by  a  certificate  of 
counsel  of  record  stating  that  it  is  made  in 
good  faith. 

That  statute  is  not  applicable  to 
federal  administrative  law  judges;  but  as 
noted  in  the  Judge's  order  dated 
September  4. 1990.  previous  decisions 
have  recognized  the  possible 
applicability  of  the  ABA  Code  of 
Judicial  Conduct  to  administrative  law 
judges.  Order,  p.  26.  n.  23.  That  Code,  as 
reflected  in  the  Model  Code  of  Judicial 
Conduct  for  Federal  Administrative  Law 
Judges  (ABA  1989).  provides  that: 

An  administrative  law  judge  should 
disqualify  himself  or  herself  in  any 
proceeding  in  which  the  judge's  impartiality 
might  reasonably  be  questioned,  including 
but  not  limited  to  instances  where: 

(a)  the  judge  has  a  personal  bias  or 
prejudice  concerning  the  proceeding  *  *  '."  " 

Whichever  of  these  standards  is 
applied,  no  basis  for  disqualification  has 
been  shown.  The  Pikens  assert  that 
disqualification  is  required  because: 

[1]  the  ALJ  directed  the  specification  of 
charges  to  be  submitted  by  the  Regional 
Director.  [2]  the  ALJ  participated  in  some  of 
the  matters  that  are  the  subject  of  the 
charges.  [3J  the  ALJ  has  already  decided 
some,  if  not  all,  of  the  charges.  [4J  the  ALJ 


■  Canon  3(CK1)(8).  Canon  3(C)(1)(c)  refers  to 
disqualification  where  a  judge  has  "served  in 
governmental  employment  and  in  such  capacity 
participated  as  counsel,  adviser  or  material  witnesi* 
concerning  the  proceeding  or  expressed  an  opiniL'n 
concerning  the  merits  of  the  particular  case  in 
controversy."  but  (hat  provision  relates  to  condurt 
in  government  employment  before  becoming  a  juiige 
and  is  inapplicable  here. 
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may  have  made  an  ex  parte  communication 
to  the  Piken  office.  [5)  the  ALJ  may  be  a 
witness  in  the  disciplinary  proceeding  or  at 
the  very  least  be  subjected  to  a  witness 
deposition.  (6|  the  ALJ  suggested  a  charge  of 
contempt  that  involves  comments  that  were 
not  made  in  the  ALJ's  presence,  but  were 
brought  to  the  ALJ's  attention  in  an  ex  parte 
communication  that  the  ALJ  chose  to  publish 
in  part,  highlighting  the  alleged  scurrilous  and 
unfounded  accusations  and  providing 
editorial  comments  which  were  obviously 
developed  through  the  ALJ's  research  of 
certain  records.  Motion,  p.  5. 

Each  of  these  allegations  is  unfounded 
and/or  provides  no  basis  for 
disqualification: 

(1)  The  specification  of  charges  was 
implicitly  suggested  by  the  Associate 
Administrator  in  his  remand  order  and 
was  explicitly  required  by  the  Judge  "in 
order  to  ensure  a  complete  and 
appropriate  statement  of  the  violation  at 
issue  and  assure  the  availability  of  any 
appropriate  defense  and  process  to  the 
Pikens  before  recommending  sanctions 
in  accordance  with  the  direction  of  the 
remand  order."  Order  dated  September 
4, 1990.  p.  29. 

(2)  Without  further  specification  this 
allegation  adds  nothing  to  the  other 
allegations.  The  Judge  was  necessarily 
involved  in  circumstances  where  the 
Pikens  failed  to  comply  with  orders  or 
rules. 

(3)  The  Judge  had  not  ultimately 
determined  any  of  the  questions  referred 
for  charges  in  the  context  of  a 
determination  of  whether  the  facts  in 
question  could  be  rebutted  by  the  Pikens 
or  whether  those  facts  warranted 
disciplinary  sanctions.  While  the 
September  4. 1990,  Order  recited  the 
facts  concerning  the  Pikens'  defaults  of 
record,  that  Order  left  open  the  final 
determination  of  those  facts  pending  a 
hearing  on  sanctions  and  repeatedly 
referred  to  the  record  in  precatory 
terms — i.e..  "the  question  of  multiple 
violations"  (p.  26).  "the  following 
derelictions  *  *  *  are  raised  (p.  27). 
"those  derelictions  present  poss/We 
violations"  (p.  29)— and  afforded  the 
Pikens  an  opportunity  to  answer  each 
charge  (pp.  30-31). 

(4.  5)  The  allegation  that  the  Judge 
"may  have  made  an  ex  parte 
communication  to  the  Piken  office."  and 
that  the  Judge  may  be  deposed  as  a 
vvitness  in  any  disciplinary  proceeding, 
reflects  a  curious  ignorance  of  the 
record.  The  motion  refers  to  the  affidavit 
oi.a  Piken  employee  stating  that  the 
judge  spoke  to  her  on  November  30. 
1989.  and  askediier  "questions  about 
certain  documents"  and  states  that  "it 
may  be  necessary  to  take  the  ALJ's 
deposition  to  explore  the  full  details  of 
such  ex  parte  communication."  That 
communication  related  to  an  attempt  by 


the  Judge  to  determine  whether  the 
Pikens  had  failed  to  answer  the  motion 
for  summary  judgment  on  remand,  and 
the  full  details  of  that  communication 
were  set  forth  on  the  record  at  the 
prehearing  conference  (PHC  Tr.  12)  and 
cited  in  the  Judge's  order  (p.  5).  The 
issue  with  respect  to  the  Pikens  involves 
the  question  of  what  they  and  their 
employees  did  with  respect  to  service, 
not  what  the  Judge  said  in  seeking  to 
determine  whether  an  answer  had  been 
sent  or  whether  another  default  had 
occurred. 

(6)  The  Pikens'  objection  concerning 
their  letter  to  their  client  states  no 
coherent  complaint  The  letter  in 
question  was  their  letter,  was  provided 
to  the  Judge  by  their  client,  was 
delivered  to  all  parties  to  avoid  an  ex 
parte  communication  from  their  client 
and  was  compared  in  the  September  4 
order  to  the  actual  facts  of  record.  That 
order  reflects  no  "research  of  certain 
records."  as  asserted  by  the  Pikens. 

None  of  these  allegations  show 
personal  prejudice  or  bias  or  warrant 
disqualification.  As  noted  by  the 
Regional  Director,  none  of  the 
allegations  contain  the  type  of  specific 
allegation  of  personal  bias  which  would 
be  required  to  sustain  disqualification 
under  the  federal  recusal  statute.' 
Moreover,  it  is  well  established  that  the 
bias  alleged  must  result  from  an 
extrajudicial  source  and  not  from 
adverse  rulings  in  the  proceeding  in 
question.'"  As  summarized  in  United 
States  V.  Thomas.  299  F.  Supp.  494.  499 
(E.D.  Mo.  1968).  the  case  law  under  the 
federal  recusal  statute  provides  the 
following  guidelines: 

At  the  onset  of  the  inquiry  the  judge  is       / 
presumed  to  be  qualified  to  hear  the  case, 
and  there  is  a  substantial  burden  upon  the 
defendant  to  demonstrate  that  such  is  not  the 
case.  As  stated  in  Ex  parte  American  Steel 
Barrel  Co..  supra.  230  U.S.,  at  43.  33  S  Ct..  at 
1010:  '(T)he  basis  of  disqualification  is  that 
■personal  bias  or  prejudice'  exists,  by  reason 
of  which  the  judge  is  unable  to  impartially 
exercise  his  function  in  the  particular  case." 
The  burden  upon  the  affiant  to  provide  this 
basis  is  threefold.  First,  the  affidavit  must 
state /oc/s  with  sufricient  particularity.  Only 
the  facts  contained  therein  are  relevant,  not 
conclusions. 

Second,  the  facts  must  be  such  as  to 
convince  a  reasonable  man  that  a  bias  or 
prejudice  exists.  Third.  '[Iln  addition  to 
establishing  that  a  prejudice  or  bias  harbored 


•  See.  e.g..  Bumpus  v.  Uniroyal  Tire  Co..  385  F. 
Supp  711  (E.D.  Ptt.  1974(.  US.  V.  Thomas.  299  F. 
Supp.  494  (E.D.  Mo.  1968):  Harris  v.  Britlon.  361  F. 
Supp.  528  (W.D.  Okl.  1973);  Johnson  v.  Trueblood. 
629  F.2d  287  (3d  Cir.  1980).  Personal  bias  must  b« 
demonstrated  by  objeclive  and  well-supported  facts 
and  not  merely  condusory  allegations.  Ibid. 

'»  United  Stales  v.  Grinncll  Corp..  384  U.S.  563. 
583  (1986):  Johnson  v.  Trueblood.  629  F.2d  287.  291 
(3d  Cir  1980). 


by  a  judge  is  of  such  a  nature  that  it  has,  or 
may  have,  closed  his  mind  to  justice,  the 
factual  allegations  must  also  show  that  this 
bias  is  personal,  as  opposed  to  judicial  in 
nature.'  That  the  bias  demonstrated  must  be 
personal  is  of  the  greatest  significance.  The 
bias  or  prejudice  complained  of  must  relate 
to  this  individual  as  such.  Judicial  'bias'  is 
not  sufficient"  (Cites  omitted.)  (Emphasis  in 
original.) 

The  Pikens'  efforts  to  establish 
disqualification  under  the  recusal 
statute  fall  far  short  of  these  standards. 
Moreover,  the  Pikens  have  made  no 
effort  to  establish  disqualification  under 
the  Code  of  Judicial  Conduct  and  for  the 
reasons  indicated  above,  we  find  that  no 
such  grounds  exist." 

Accordingly,  it  is  ordered  that:  1.  The 
motion  of  the  Pikens  is  denied. 

2.  The  allegations  in  the  specification 
of  charges  are  deemed  admitted. 

3.  The  sanctions  proposed  by  the 
Regional  Director  are  recommended  to 
the  Associate  Administrator  pursuant  to 
this  order  of  September  25. 1989,  to  wit 
that 

a.  The  Pikens  be  debarred  from 
practice  before  the  Department  of 
Transportation. 

b.  The  record  in  this  matter  be    » 
referred  to  the  New  York  State 
Disciplinary  Committee,  the  Interstate 
Commerce  Commission,  and  the 
Department  of  Justice  for  consideration 
and  appropriate  action. 

Dated:  December  27. 1990. 
Ronnie  A.  Yoder. 
Administrative  Law  fudge 

Federal  Highway  Administration 

[Docket  No.  Rl-90-013;  Formerly  Rl-90-3081 
In  the  Matter  of  Independent  Food  Co..  Inc. 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
request  of  Respondent  for  a  formal 
administrative  hearing  to  contest  the 
allegations  of  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations.  These 
alleged  violations  are  provided  in  a 
Notice  of  Claim  dated  October  29. 1990. 
which  documents  the  Compliance 
Review  of  Respondent  done  in  October, 
1990.  The  alleged  violations  include 
failure  to  maintain  a  complete  driver 
qualification  file,  nine  counts  of 
requiring  or  permitting  a  driver  to  drive 
in  excess  of  the  70  hour  rule,  and  7 
counts  of  failing  to  require  a  driver  to 
make  and  submit  a  record  of  duty 
status. 


"  See  generally  Broniff  International  Ainvaya 
Employee  Protection  Program  Investigation.  Docket 
3897a  Order  dated  December  16. 1965:  Competitive 
Marketing  Investigation.  Docket  36595.  Order 
36595-418  dated  July  1.  1962. 
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The  alleged  violations  of  requiring  or 
permitting  drivers  to  drive  excess  hours, 
in  violation  of  49  CFR  395.3  are  alleged 
to  constitute  a  serious  pattern  of  safety 
violations. 

Respondent  denies  each  of  these 
alleged  violations.  Petitioner  does  not 
raise  any  objection  to  the  assignment  of 
an  Administrative  Law  Judge. 

Therefore,  it  is  ordered,  That 
Respondent's  request  for  a  hearing  is 
granted.  In  accordance  with  49  CFR 
386.54(a),  I  hereby  appoint  an 
Administrative  Law  Judge  to  be 
designated  by  the  Chief  Administrative 
Law  Judge  of  the  Department  of 
Transportation,  as  the  Presiding  Judge  in 
this  matter.  The  Judge  appointed  is 
authorized  to  perform  those  duties 
specified  in  49  CFR  386.54(b). 

Dated:  December  12, 1990. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administiatioii 

[Docket  No.  R5-90-07:  Formerly  R5-89-140J  . 

In  the  Matter  of  Wisconsin  Protein 
Carriers,  Ina 

Denial  of  Motion  for  Reconsideration 

On  July  10, 1990, 1  issued  an  Order 
which  appointed  an  Administrative  Law 
Judge  to  hear  argument  on  certain 
alleged  violations  in  this  matter  and 
which  dismissed  certain  other 
violations.  Petitioner  seeks 
reconsideration  of  that  part  of  the  Order 
dismissing  certain  counts  alleging 
violations  of  the  regulation  requiring 
preservation  of  records  of  duty  status. 

Petitioner  acknowledges  that  the 
inadequacy  of  the  original  record  may 
have  been  a  contributory  factor  in  the 
decision  to  dismiss.  Petitioner  seeks  to 
cure  this  deficiency  by  this  motion. 
Petitioner  also  states  that  the  original 
Order  may  send  the  message  to  the 
industry  that  motor  carriers  may  choose 
not  to  maintain  driver's  records  of  duty 
status,  and  they  can  do  so  without  any 
duty  to  demonstrate  compliance  with 
the  requirements  of  the  100  air-mile 
exemption  of  the  regulations. 

Petitioner  seeks  to  afford  "the 
Associate  Administrator  the  opportunity 
to  review  the  complete  record  in  this 
case,  and  to  avoid  such  a  result."  I  thank 
Petitioner  for  that  opportunity.  I  have 
reviewed  the  record  and  Hnd  that  such  a 
message  has  not  been  conveyed  in  my 
original  Order  and  that  no  new  or  valid 
reason  for  reversal  of  that  Order  exists. 

However,  to  ease  Petitioner's  mind  on 
this  matter,  let  me  state  that  no  motor 
carrier  should  seek  solace  in  this 
original  Order  and  read  into  it  in  any 
way  the  message  that  the  requirements 
of  the  regulation  may  be  dismissed  at 
will.  In  cases  where  a  dear  and 


unequivocal  violation  exists,  a  penalty 
will  be  imposed.  In  other  cases,  where 
colorable  argimient  is  present,  I  will 
appoint  an  Administrative  Law  Judge  to 
sort  out  the  factual  differences. 

The  message  of  the  original  Order  is 
that,  as  a  matter  of  policy,  I  feel  that 
Petitioner  failed  to  make  a  proper  case 
on  these  violations.  Reliance  on  the 
statement  of  Respondent,  which  has 
been  contradicted  by  a  later  explanation 
of  Respondent  is  a  weak  pillar  on  which 
to  verify  an  alleged  violation.  No*^ 
affidavit  is  present  to  support  the 
findings  of  the  investigating  officer.  No 
third  party  afHdavits  are  present  Nor  is 
there  anything  in  the  record  which 
countermands  Respondent's  assertions 
that  this  has  been  the  practice  at 
Respondent's  operation  for  many  years, 
through  several  audits. 

My  previous  Order  was  clear  on  this 
point.  I  stated  speci^cally  that  either  the 
records  are  maintained  or  they  are  not.  I 
also  expressed  a  sense  of  concern  over 
the  manner  of  assessment.  I  never  stated 
that  no  violations  were  in  fact  present.  I 
did  mean  to  convey  the  express  sense 
that  Petitioner  has  failed  to  lay  a  proper 
basis  to  substantiate  both  the  allegation 
and  the  penalty  sought  therefore.  I 
stated  clearly  that  I  was  giving  the 
Respondent  the  benefit  of  the  doubt  in 
this  instance  and  that  Petitioner  must 
estabhsh  a  consistent  and  orderly 
understanding  of  the  regulations  and 
audit  procedures  with  the  Respondent 

These  Orders  are  not  the  place  to 
argue  policy.  My  intent  here  is  to 
respond  to  Petitioner's  invitation  to 
clarify  the  record.  I  believe  this  has  been 
done.  I  fmd  no  reason  to  change  the 
earlier  Order. 

Therefore,  It  is  ordered.  That 
Petitioner's  Motion  for  Reconsideration 
is  denied  and  the  Administrative  Law 
Judge  should  proceed  with  the  matters 
before  him. 

Dated:  December  12, 1990. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

[Docket  No.  Rl-90-014;  Formerly  Rl-90-2181 

In  the  Matter  of  Crossroads  Freight  Ways, 
Inc. 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
request  of  Respondent  for  a  formal 
hearing  to  contest  the  alleged  violations 
of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  and  the  penalty 
assessment  claimed  in  a  Notice  of  Claim 
letter  dated  August  6, 1990.  Respondent 
is  a  Canadian  carrier.  Following  an 
initial  Safety  Review,  Respondent  was 
visited  for  a  Compliance  Review  in  1989. 


Several  violations  of  the  FMCSRs  were 
found  and  the  Respondent  paid  a  civil 
penalty  assessment  at  the  time.  A 
follow-up  Compliance  Review  has 
resulted  in  these  alleged  violations.  The 
alleged  violations  of  49  CFR  395.3  have 
been  charged  as  constituting  a  serious 
pattern  of  safety  violations. 

Petitioner  opposes  the  request  for  a 
hearing  on  the  basis  that  Respondent 
failed  to  comply  with  the  procedural 
requirements  for  requesting  a  hearing. 

In  its  request  Respondent  denied  the 
alleged  violations.  Respondent  states 
that  it  is  company  policy  to  operate  in 
compliance  with  the  regulations  and 
that  it  does  not  deliberately  violate  the 
regulations.  Respondent  notes  that  it  has 
had  some  personnel  difficulty  but  that 
its  files  are  now  in  proper  order. 
Respondent  contends  that  it  spot- 
checked  its  files  and  they  were  in  order. 

Likewise,  I  note  that  the  Investigator 
in  this  case  notes  the  attitudes  of  the 
company  has  been  cooperative  and  that 
improvement  has  been  made  over  the 
course  of  these  reviews. 

Although  Respondent's  denial  could 
have  been  more  specific,  I  Bnd  that 
sufficient  response  has  been  made  to 
raise  factual  issues  in  difference.  In  light 
of  Respondent's  averments  with  respect 
to  its  operating  policy  and  in  view  of  the 
discussions  in  a  previous  matter.  In  the 
Matter  of  Drotzmann,  Inc.,  I  would  like 
the  appointed  Judge  in  this  matter  to 
address  the  allegations  of  patterns  of 
serious  violations. 

//  is  therefore  ordered.  That 
Respondent's  request  for  a  hearing  is 
granted.  In  accordance  with  49  CFR 
386.54(a),  I  hereby  appoint  an 
Administrative  Law  Judge  to  be        ' 
designated  by  the  Chief  Administrative 
Law  Judge  of  the  Department  of 
Transportation,  as  the  Presiding  Judge  in 
this  matter.  The  Judge  appointed  is 
authorized  to  perform  those  duties 
specified  in  49  CFR  386.54(b). 

Dated:  December  12, 199a 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Office  of  Hearings 

[FHWA  Docket  No.  R3-^O-0e  Motor  Carrier 
Safety] 

Browning  Services,  Inc. 

Dedsion 

Served  December  7, 1990. 

John  J.  Mathias,  Chief  Administrative 
Law  Judge 

Apptearances: 

Timothy  P.  Kane,  Esq.,  Kane  and  Pichini, 
255  N.  Washington  Street  Suite  303, 
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Rockville.  Maryland  20850,  for 

Browning  Services.  Inc. 
James  W.  Scouten,  Esq..  Counsel  for  the 

Regional  Director,  Federal  Highway 

Administration,  31  Hopkins  Plaza,  rm. 

1625.  Baltimore.  Maryland  21201. 

Pursuant  to  the  Notice  of  Claim  in  this 
matter,  dated  July  16, 1990.  the  Order 
Appointing  Administrative  Law  Judge, 
dated  September  6. 1990.  and  the 
Consent  Decree  entered  into  between 
FHWA  counsel  and  Respondent  on 
November  25,  1990  (copy  attached),  this 
is  the  Administrative  Law  Judge's 
decision  under  Rule  388.61  of  the 
Federal  Highway  Administration's  rules 
of  practice  and  procedure,  49  CFR 
388.61.  The  Order  Appointing 
Administrative  Law  Judge  herein  limited 
the  authority  of  the  Administrative  Law 
Judge  in  this  case  to  a  consideration  of 
the  factual  nature  of  Respondent's 
position  only,  and  provided,  in  effect, 
that  I  should  make  no  findings 
concerning  the  appropriate  level  of  any 
penalty  in  this  proceeding. 

This  decision  is  based  upon,  and 
adopts,  the  Consent  Decree  entered  into 
between  FHWA  counsel  and 
Respondent  on  November  25. 1990.  and 
attached  hereto  as  appendix  I. 

Findings  of  Fact  and  Law 

1.  On  January  2. 1990,  Browning 
Services,  Ina.  operating  as  Browning 
Towing  &  Recovery,  operated  a  tow 
truck  having  a  G.V.W.R.  in  excess  of 
40.000  pounds.  This  tow  truck  was  used 
to  tow  a  disabled  trailer  from  Landmark, 
Virginia  to  Mt.  Airy,  Maryland 
(Browning's  Storage  Lot).  Browning 
Services,  Inc.,  charged  the  owner  of  the 
disabled  vehicle  $318.75  for  towing  said 
vehicle  from  Landmark,  Virginia  to  Mt. 
Airy,  Maryland.  Browning  Services.  Inc.. 
did  not  have  $750,000  in  financial 
responsibility  in  effect  on  January  2, 
1990.  nor  did  it  have  in  its  files  proof  of 
financial  responsibility  of  $750,000.  The 
provisions  of  49  CFR  387.7(a)  required 
Browning  Services.  Inc.,  to  have  $750,000 
in  financial  responsibility  in  effect  on 
January  2. 1990. 

2.  On  April  9. 1990,  Browning  Services, 
Inc.,  operating  as  Browning  Towing  & 
Recovery,  operated  a  tow  truck  having  a 
G.V.W.R.  in  excess  of  40.000  pounds. 
This  tow  truck  was  used  to  tow  a 
disabled  trailer  from  Kingstowne. 
Virginia  to  Mt.  Airy.  Maryland 
(Browning's  Storage  Lot).  Browning 
Services.  Inc..  charged  the  owner  of  the 
disabled  vehicle  $300  for  towing  said 
vehicle  from  Kingstowne.  Virginia  to  Mt. 
Airy.  Maryland.  Browning  Services,  Inc.. 
did  not  have  $750,000  in  financial 
responsibility  in  effect  on  April  9. 1990. 
nor  did  it  have  in  its  files  proof  of 
financial  responsibility  of  $750,000.  The 


provisions  of  49  CFR  397.7(a)  required 
that  Browning  Services.  Inc..  have 
$750,000  in  financial  responsibility  in 
effect  on  April  9. 1990. 

3.  On  April  17. 1990.  Browning 
Services.  Inc..  operating  as  Browning 
Towing  &  Recovery,  operated  a  tow 
truck  having  a  G.V.W.R.  in  excess  of 
40.000  pounds.  This  tow  truck  was  used 
to  tow  a  disabled  trailer  from  Stone 
River.  Virginia  to  Mt.  Airy.  Maryland 
(Browning's  Storage  Lot).  Browning 
Services.  Inc..  charged  the  owner  of  the 
disabled  vehicle  $337.50  for  towing  said 
vehicle  from  Stone  River,  Virginia  to  Mt. 
Airy,  Maryland.  Browning  Services,  Inc.. 
did  not  have  $750,000  in  financial 
responsibility  in  effect  on  April  17, 1990. 
nor  did  it  have  in  its  files  proof  of 
financial  responsibility  of  $750,000.  The 
provisions  of  49  CFR  387.7(a)  required 
that  Browning  Services,  Inc.,  have 
$750,000  in  financial  responsibility  in 
effect  on  April  17. 1990. 

4.  On  May  17. 1990.  Browning 
Services,  Inc.,  operating  as  Browning 
Towing  &  Recovery,  operated  a  tow 
truck  having  a  G.V.W.R.  in  excess  of 
14.000  pounds.  This  tow  truck  was  used 
to  tow  a  disabled  automobile  from 
Wisconsin  &  R  Streets,  NW..  the  District 
of  Columbia,  to  144  Automotive  in  the 
State  of  Maryland.  Browning  Services. 
Inc.,  charged  $90.00  for  towing  said 
vehicle.  Browning  Services.  Inc.,  did  not 
have  $750,000  in  financial  responsibility 
in  effect  on  May  17. 1990.  nor  did  it  have 
in  its  files  proof  of  financial 
responsibility  of  $750,000.  The 
provisions  of  49  CFR  387.7(d)  required 
that  Browning  Services.  Inc..  have  proof 
of  financial  responsibility  in  the  amount 
of  $750,000  on  file  at  its  principal  office 
on  May  17. 1990. 

5.  On  March  7. 1990.  Browning 
Services.  Inc..  received  a  Safety  Review 
conducted  by  the  Maryland  State  Police 
which  pointed  out  the  need  for  Browning 
Services.  Inc..  to  obtain  insurance 
(financial  responsibility)  in  the  amount 
of  $750,000.  As  of  March  7. 1990. 
Browning  Services.  Inc.,  knew  or  should 
have  known  that  it  was  required  to  have 
$750,000  in  financial  responsibility  in 
effect  prior  to  transporting  property 
(disabled  motor  vehicles)  in  interstate 
commerce. 

6.  On  July  16, 1990.  Regional  Director 
Ronald  G.  Ashby  mailed  a  Notice  of 
Claim  to  Browning  Services.  Inc.. 
making  a  civil  forfeiture  claim  in  the 
amount  of  $2,900  for  3  alleged  violations 
of  49  CFR  387.7(a)  and  1  alleged 
violation  of  49  CFR  387.7(d). 

7.  Browning  Services,  Inc..  operating 
as  Browning  Towing  &  Recovery,  has 
now  obtained  financial  responsibility  in 
the  amount  of  $750,000. 


8.  It  is  further  found  that  Petitioner 
(FHWA  counsel)  and  the  Respondent 
consent  to  the  entry  of  judgment  finding 
that  the  Respondent  did  commit  the 
violations  set  forth  in  the  Notice  of 
Claim  dated  July  16, 1990,  based  upon 
the  foregoing  findings  of  fact  and  law. 

Accordingly,  it  is  hereby  found  that 
Respondent.  Browning  Services,  Inc..  did 
commit  the  violations  as  charged  in  the 
Notice  of  Claim  herein  dated  July  16, 
1990. 

John  J.  Mathlas. 
Chief  Administrative  Law  Judge. 

Office  of  Hearings 

(Docket  No.  Ra-9(M)8) 
In  the  Matter  of  Browning  Services,  Inc. 

Consent  Decree 

Petitioner  and  Respondent  hereby 
consent  to  the  entry  of  judgment  finding 
that  the  Respondent  did  commit  the 
violations  set  forth  in  the  Notice  of 
Claim  dated  July  16. 1990  and  further 
finding  the  facts  and  applicable  law  in 
this  proceeding  to  be  as  follows: 

1.  On  January  2. 1990,  Browning 
Services,  Inc.,  operating  as  Browning 
Towing  &  Recovery,  operated  a  tow 
truck  having  a  G.V.W.R.  in  excess  of 
40,000  pounds.  This  tow  truck  was  used 
to  tow  a  disabled  trailer  from  Landmark, 
Virginia  to  Mt.  Airy,  Maryland 
(Browning's  Storage  Lot).  Browning 
Services,  Inc.  charged  the  owner  of  the 
disabled  vehicle  $318.75  for  towing  said 
vehicle  from  Landmark,  Virginia  to  Mt. 
Airy.  Maryland.  Browning  Services.  Inc. 
did  not  have  $750,000  in  financial 
responsibility  in  effect  on  January  2, 
1990.  nor  did  it  have  in  its  files  proof  of 
financial  responsibility  of  $750,000.  The 
provisions  of  49  CFR  387.7(a)  required 
Browning  Services.  Inc.  to  have  $750,000 
in  financial  responsibility  in  effect  on 
January  2, 1990. 

Appendix  I 

2.  On  April  9. 1990,  Browning  Services, 
Inc.,  operating  as  Browning  Towing  & 
Recovery,  operated  a  tow  truck  having  a 
G.V.W.R.  in  excess  of  40,000  pounds. 
This  tow  truck  was  used  to  tow  a 
disabled  trailer  from  Kingstowne. 
Virginia  to  Mt.  Airy.  Maryland 
(Browning's  Storage  Lot).  Browning 
Services,  Inc.  charged  the  owner  of  the 
disabled  vehicle  $300  for  towing  said 
vehicle  from  Kingstowne,  Virginia  to  Mt. 
Airy,  Maryland.  Browning  Services,  Inc. 
did  not  have  $750,000  in  financial 
responsibility  in  effect  on  April  4. 1990, 
nor  did  it  have  in  its  files  proof  of 
financial  responsibility  of  $750,000.  The 
provisions  of  49  CFR  397.7(a)  required 
that  Browning  Services,  Inc.  have 
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$750,000  in  financial  responsibility  in 
effect  on  April  9, 1990. 

3.  On  April  17, 1990,  Browning 
Services,  Inc.,  operating  as  Browning 
Towing  &  Recovery,  operated  a  tow 
truck  having  a  G.V.W.R.  in  excess  of 
40,000  pounds.  This  tow  truck  was  used 
to  tow  a  disabled  trailer  from  Stone 
River,  Virginia  to  Mt.  Airy,  Maryland 
(Browning's  Storage  Lot).  Browning 
Services,  Inc.  charged  the  owner  of  the 
disabled  vehicle  $337.50  for  towing  said 
vehicle  from  Stone  River,  Virginia  to  Mt. 
Airy,  Maryland.  Browning  Services,  Inc. 
did  not  have  $750,000  in  Tmancial 
responsibility  in  effect  on  April  17, 1990, 
nor  did  it  have  in  its  files  proof  of 
financial  responsibility  of  $750,000.  The 
provisions  of  49  CFR  387.7(a)  required 
that  Browning  Services,  Inc.  have 
$750,000  in  financial  responsibility  in 
effect  on  April  17,4990. 

4.  On  May  17, 1990,  Browning 
Services,  Inc.,  operating  as  Browning 
Towing  &  Recovery,  operated  a  tow 
truck  having  a  G.V.W.R.  in  excess  of 
14,000  pounds.  This  tow  truck  was  used 
to  tow  a  disabled  automobile  from 
Wisconsin  and  R  Streets,  NW.,  the 
District  of  Columbia,  to  144  Automotive 
in  the  State  of  Maryland.  Browning 
Services,  Inc.  charged  $90.00  for  towing 
said  vehicle.  Browning  Services,  Inc.  did 
not  have  $750,000  in  financial 
responsibility  in  effect  on  May  17, 1990, 
nor  did  it  have  in  its  files  proof  of 
financial  responsibility  of  $750,000.  The 
provisions  of  49  CFR  387.7(d)  required 
that  Browning  Services,  Inc.  have  proof 
of  financial  responsibility  in  the  amount 
of  $750,000  on  file  at  its  principal  office 
on  May  17, 1990. 

5.  On  March  7. 1990,  Browning 
Services,  Inc.  received  a  Safety  Review 
conducted  by  the  Maryland  State  Police 
which  pointed  out  the  need  for  Browning 
Services,  Inc.  to  obtain  insurance 
(financial  responsibility)  in  the  amount 
of  $750,000.  As  of  March  7, 1990, 
Browning  Services.  Inc.  knew  or  should 
have  known  that  it  was  required  to  have 
$750,000  in  financial  responsibility  in 
effect  prior  to  transporting  property 
(disabled  motor  vehicles)  in  interstate 
commerce.   | 

6.  On  July  16, 1990,  Regional  Director 
Ronald  G.  Ashby  mailed  a  Notice  of 
Claim  to  Browning  Services.  Inc.. 
making  a  civil  forfeiture  claim  in  the 
amount  of  $2,900  for  3  alleged  violations 
of  49  CFR  387.7(a)  and  1  alleged 
violation  of  49  CFR  387.7(d). 

7.  Browning  Services.  Inc..  operating 
as  Browning  Towing  ft  Recovery,  has 
now  obtained  financial  responsibility  in 
the  amount  of  $750,000. 

Respectfully  Submitted. 


Dated:  October  17, 199a 
lames  W.  Scouten, 

Attorney  for  the  Regional  Director,  Region  3 
Office  of  Motor  Carriers,  31  Hopkins  Plaza, 
Rm.  1825,  Baltimore,  Maryland  21201.  (301) 
962-2483. 

Dated:  November  25, 1990. 
Timothy  P.  Kane,  Esq., 
255  N.  Washington  Street,  Suite  303. 
Rockville,  Maryland  20850. 

Federal  Highway  Administration 

[Docket  No.  R6-40-49] 

In  the  Matter  of  Feizy  Import  and  Export 
Company 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Office 
of  Motor  Carrier  Safety,  Region  6,  for  a 
Final  Order  finding  the  facts  to  be  as 
alleged  in  a  Notice  of  Claim  dated  April 
18, 1990,  and  imposing  a  civil  penalty  of 
$6,500  on  Respondent.  Respondent  has 
requested  a  hearing  to  dispute  some  of 
the  alleged  violations.  Petitioner 
opposes  this  request  as  falling  short  of 
the  procedural  requirements  of  the 
regulations. 

On  April  23, 1990,  in  its  request  for  a 
hearing.  Respondent  contested  certain 
of  the  allegations  and  forwarded  to 
Petitioner  documents  from  the  files  in 
support  of  its  contentions.  Respondent 
also  states  that  company  officials,  who 
had  knowledge  of  the  files  were  not 
contacted  at  the  time  of  the  audit. 
Although  the  existence  of  the  required 
documents  does  not  conclusively 
establish  that  compliance  with  the  cited 
regulation  was  present,  there  is 
sufficient  ambiguity  in  this  case  in  both 
argimients  for  ^e  appointment  of  a 
hearing  officer. 

Notwithstanding  these  uncertainties,  I 
do  not  find  that  a  hearing  is  necessary. 
Failure  to  maintain  a  complete  driver's 
file  as  required  by  the  regulations  is  a 
serious  violation.  There  is  an  indication 
in  the  record  that  the  files  were  not  in 
order.  This  does  not  appear  to  be 
contested  by  any  information  submitted 
by  the  Respondent  Therefore,  I  find  that 
a  hearing  would  establish  nothing  with 
respect  to  these  violations  of  49  CFR 
391.51(c),  and  I  am  granting  Petitioner's 
request  for  a  Final  Order  on  these  two 
counts  in  the  amount  of  $500  for  each 
count  for  a  total  of  $1,000. 

With  respect  to  the  11  alleged 
violations  of  failing  to  require  a  driver  to 
forward  within  13  days  the  original 
record  of  duty  status,  49  CFR  395.8(1),  I 
note  that  all  of  the  allegations  involve 
only  two  drivers.  Sufficient  confusion 
exists  in  the  record  as  to  the  location  of 
the  records,  the  presence  of 
knowledgeable  company  officials  at 
audit,  and  the  understanding  of  the 


violations  to  reduce  the  penalty.  It 
appears  that  Petitioner  could  have 
alleged  as  many  violations  as  there 
were  records  examined.  Not  having 
done  so,  I  can  only  construe  these 
allegations  as  a  warning  to  Respondent 
of  the  necessity  to  keep  proper  records, 
to  require  them  in  the  time  specified  and 
to  docimient  its  actions.  My  review  of 
the  record  indicates  that  Respondent 
has  gotten  this  message  and  we  should 
not  see  these  violations  in  the  future.  In 
addition,  the  receipt  of  a  Satisfactory 
rating  by  Respondent  concurrent  with 
this  action  would  appear  to  support  this 
conclusion.  I  am  granting  the  Petitioner's 
request  for  a  Final  Order  with  respect  to 
these  violations,  but  I  am  reducing  the 
number  of  violations  to  2,  one  for  each 
driver,  at  $500  each,  for  a  total  of  $1,000. 

Respondent  should  understand  that 
any  future  violations  of  this  type  will 
receive  the  maximum  penalty  under  the 
law.  There  is  no  excuse  in  the  future  for 
improper  understanding  or  lack  of 
communication.  Respondent  has  in 
place  the  necessary  personnel  to  comply 
with  the  regulations  and  now  should 
understand  the  importance  of  proper 
record-keeping. 

Therefore,  it  is  ordered,  That 
Respondent's  request  for  a  hearing  is 
denied.  Petitioner's  request  for  a  Final 
Order  is  granted  for  four  violations  as 
discussed  above,  in  the  amount  of  $500 
for  each  violation.  Respondent  shall  pay 
to  the  Regional  Director  the  sum  of 
$2,000  within  30  days  of  the  date  of  this 
Order. 

Dated:  October  29. 1990. 
Richard  P.  Landia, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

[Docket  No.  R6-89-63J 

In  the  Matter  of  Alamo  Distributing 
Service.  Inc. 

Final  Order 

On  July  23, 1990, 1  issued  an  Order  in 
response  to  a  Motion  for 
Reconsideration  filed  by  Respondent 
seeking  alteration  of  a  Final  Order 
issued  on  April  30, 1990.  The  original 
Order  imposed  a  penalty  of  $11,000  on 
Respondent  for  violations  of  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs). 

The  Order  of  July  23  took  into  account 
a  letter  of  May  25  by  Respondent 
requesting  a  reexamination  and  stating 
that  action  was  taken  by  the  company  to 
comply  with  all  regulations.  The  Order 
directed  a  re-audit  of  Respondent  within 
30  days.  The  Order  also  directed  a 
reduction  in  the  penalty  if  Respondent 
was  in  compliance. 
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On  September  11, 1990.  Petitioner 
served  on  me  and  on  Respondent  a 
response  to  my  Order.  It  indicated  that  a 
new  audit  was  conducted  on  August  10. 
1990.  It  revealed  a  substantial  number  of 
alleged  violations.  Respondent  was  on 
notice  that  this  audit  was  to  occur.  If 
Respondent  was  in  compliance,  as 
asserted,  then  this  was  the  time  to 
produce  an  operation  showing  minimal 
violations.  As  this  is  not  the  case,  it 
appears  that  Respondent  has  no  ready 
defense,  but  seeks  a  reduction  of  the 
penalty  on  an  economic  basis. 

I  do  not  take  these  matters  lightly.  The 
FMCSRs  have  a  purpose.  The  time  and 
effort  of  the  Agency's  investigators 
cannot  be  wasted  in  frivolous  efforts. 
Respondent  has  not  lived  up  to  its 
assertions.  There  is  no  rational  basis  on 
which  to  sustain  a  reduction  of  the 
original  penalty  requested. 

Should  Respondent  wish  to  pursue 
this  matter  further,  he  must  be  advised 
of  the  requirements  for  procedural 
formality.  I  shall  not  entertain  any 
further  informal  expressions  in  this  case. 

Therefore,  it  is  ordered.  That 
Respondent  has  not  justified  its  request 
for  a  reduction  in  the  amount  of  the    r 
penalty  in  the  Final  Order  of  April  30, 
1990.  That  penalty  amount  is  reinstated. 
Respondent  has  had  an  extension  of  the 
time  due  to  the  Reconsideration  Order 
and  shall  therefore  pay  the  amount  due. 
$11,000.  to  the  Regional  Director  within 
10  days  of  the  date  of  this  Order. 

bated:  October  25, 1990. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

[Docket  No.  89-TN-031— SA| 

In  the  Matter  of  Kenworth  of  Tennessee. 
Inc. 

Order  Withdrawing  Final  Order  of  July 
5, 1990.  and  Establishing  Time  To  Reply 

On  July  5, 1990. 1  issued  a  Final  Order 
in  this  matter.  On  that  same  date,  the 
Docket  received  a  Motion  for  Extension 
of  Time  from  Respondent  seeking 
additional  time  to  respond  to 
Petitioner's  Motion  for  a  Final  Order.  On 
July  20. 1990,  Respondent  submitted  a 
Petition  for  Reconsideration.  This 
Petition  was  received  by  the  Docket  on 
July  23, 1990.  On  July  26  Petitioner 
submitted  a  Motion  in  Opposition  to 
Respondent's  Petition  for 
Reconsideration. 

For  whatever  reason,  the  Docket  did 
not  receive  timely  notice  of  the  fact  that 
Respondent  had  not  received  a  full  set 
of  documents  attached  to  Petitioner's 
original  Motion,  or  that  Respondent  had 
orally  requested  an  extension  of  time. 


In  the  interests  of  equity.  I  am 
withdrawing  my  Final  Order  of  July  5 
and  granting  Respondent  an  additional 
10  days  in  which  to  submit  a  response  to 
Petitioner's  Motion.  Notwithstanding 
this  withdrawal.  Respondent  should  be 
on  notice  that  a  request  for  an 
administrative  hearing  will  be  granted 
only  if  there  are  material  factual  issues 
clearly  identified  as  being  in  dispute,  in 
accordance  with  the  regulations. 

Therefore,  it  is  ordered.  That  the  Final 
Order  issued  on  July  5. 1990.  is 
withdrawn  and  Respondent  has  10 
additional  days  in  which  to  respond  to 
the  Motion  for  A  Final  Order. 

Dated;  October  25, 1990. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

(Docket  No.  R9-90-026] 

In  the  Matter  of  J.C.  Road  Transportation. 
Inc. 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  a  hearing 
and  Motion  in  Opposition  thereto  and 
for  a  Final  Order  submitted  by  the 
Regional  Director,  Office  of  Motor 
Carrier  Safety,  Region  9  (Petitioner).  In  a 
Notice  of  Claim  dated  July  23, 1990  (later 
amended  by  a  Notice  of  Claim  dated 
August  21, 1990),  Petitioner  alleged 
Respondent  violated  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs). 

Petitioner  has  documented  18  alleged 
violations  and  seeks  the  imposition  of  a 
-civil  penalty  in  the  amount  of  $5,500. 
However,  the  record  before  me  indicates 
that  during  the  Compliance  Review  over 
600  records  were  examined  and  each  of 
them  was  in  alleged  violation  of  the 
regulations. 

A  business  entity  with  over  600 
violating  records  indicates  to  me  one  of 
two  things:  (1)  A  callous  indifference  to 
the  regulations,  or  (2)  a  complete 
misunderstanding  of  the  regulations. 
Examination  of  the  record  before  me 
would  tend  to  eliminate  the  first  of 
these.  It  appears  that  the  attitude  of 
management  throughout  has  been 
cooperative.  Certain  steps  were  taken 
following  the  Safety  Review  to  bring 
about  compliance. 

I  have  repeatedly  indicated  in  my 
written  Orders  over  the  past  two  years 
that  we  are  entering  new  areas  of 
jurisdiction  every  day.  With  a  widening 
scope  of  authority  and  additional 
inspectors,  we  are  contacting  and 
impacting  upon  operations  never 
previously  visited.  The  burden  of  care  to 
instruct  such  operators,  including  small, 
primarily  local  operations,  intermod^ 
drayage  operations  and  entities  which 
have  not  been  considered  traditional 


motor  carrier  operations  rests  heavily 
upon  us.  We  are  taking  steps  to 
familiarize  such  businesses  with  the 
requirements  of  the  regulations. 

In  this  matter  before  me  it  is  apparent 
that  some  confusion  has  existed  for 
management  at  J.C.  Road  as  to  these 
requirements.  I  find  that  there  is  an 
indication  that  some  action  was  taken  in 
response  to  the  Safety  Review 
Recommendations.  However,  it  is 
apparent  that  complete  understanding  is 
not  yet  present.  As  a  result  of  this 
willingness  to  comply,  I  am  dismissing 
the  claim  with  respect  to  the  alleged 
violations  of  failing  to  preserve  drivers' 
records  of  duty  status  and  failure  to 
meet  the  requirements  for  the  100-mile 
exemption.  Management  should  now  be 
aware  of  the  necessity  for  accurate 
recordkeeping.  If  any  questions  remain 
in  this  respect,  management  should 
request  assistance  or  clarification  from 
the  Regional  Director. 

With  respect  to  the  violations  of 
failing  to  keep  the  medical  certificates 
on  file,  I  find  that  sufficient  doubt  exists 
as  to  their  presence  at  the  time  of  audit 
to  grant  Petitioner's  Motion.  Having  the 
proper  documentation  is  one  thing. 
Having  it  in  the  required  file  is  another. 
At  best,  the  inability  to  produce  such 
documents  at  the  time  of  audit  indicates 
some  laxness  in  the  attention  devoted  to 
instituting,  maintaining  and  reviewing 
the  files. 

Therefore,  it  is  ordered.  That 
Respondent's  request  for  a  hearing  is 
denied.  Petitioner's  request  for  a  Final 
Order  is  granted  with  respect  to  the 
three  violations  of  49  CFR  391.51(b)(1). 
Respondent  is  directed  to  pay  the  sum  of 
$1,050  as  assessed  to  the  Regional 
Director  within  30  days  of  the  date  of 
this  Order.  With  respect  to  the 
remaining  15  alleged  violations,  I  am 
dismissing  the  claim.  The  Regional 
Director  should  review  the  corrective 
action  taken  by  Respondent  and  inform 
the  Respondent  whether  such  action  will 
comply  with  the  regulations.  This 
communication  should  be  documented 
in  Respondent's  file.  Respondent  is  ' 
hereby  placed  on  notice  that  future 
noncompliance  will  receive  the  highest 
civil  penalty  provided  under  the  law. 

Dated:  October  25, 1990. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

[Docket  No.  R6-90-012;  Formerly  R6-9(>-«6) 
In  the  Matter  of  Mike  Zachary 

Order  Appointing  Administrative  Law 
Judge 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  a  hearing 
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and  Motion  in  Opposition  thereto  and 
Motion  for  Final  Order  by  the  Director, 
Office  of  Motor  Carrier  Safety,  Region  6 
(Petitioner). 

In  a  Notice  of  Claim  letter  dated  July 
13, 1990,  Petitioner  alleged  that 
Respondent  violated  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs).  to 
wit  49  CFR  390.13  and  395.8(e).  The 
specific  violations  involve  the  aiding 
and  abetting  a  motor  carrier  by  requiring 
the  preparation  of  false  records  of  duty 
status  in  connection  with  duty  activities. 

Respondent  has  denied  the  allegations 
and  requests  a  hearing.  Respondent 
contends  that  he  did  not  provide  false 
information  to  complete  drivers'  logs. 
What  is  evident  from  the  record  before 
me  is  that  Respondent  acknowledges 
directing  the  reconstruction  of  logs  for 
submission  to  Security  Van  Lines,  for 
which  entity  Respondent  is  an  agent,  for 
the  purpose  of  receiving  payment  for  the 
transportation  of  household  goods. 

This  is  the  first  documented  allegation 
presented  to  me  charging  an  aiding  and 
abetting  violation.  I  am  not  satisfied  that 
the  record  develops  the  charge 
completely.  On  previous  occasions.  I 
have  alerted  the  parties  to  the  fact  that  I 
will  not  go  through  the  documents  and 
construct  an  evidentiary  chain  for 
Counsel.  If  the  documentation  supports 
the  allegations,  then  the  link  must  be 
established  in  the  pleadings. 

The  materials  before  me  indicate  a 
review  of  the  records  took  place  at 
Security  Van  Lines.  No  indication  of 
alleged  violations  against  Security  are 
present.  The  materials  indicate  that  one 
or  more  drivers  may  have  been  violating 
hours  of  service  rules.  There  is  no 
indication  of  alleged  violations  against 
any  driver.  To  establish  an  aiding  and 
abetting  violation,  a  primary  violation 
must  first  be  shown.  This  has  not  been 
done  here. 

Further,  there  are  no  corroborating 
statements  in  the  records  that  either 
Security  or  the  drivers  knew  there  were 
violations  and  that  Respondent  also 
knew  there  were  violations.  Respondent, 
as  stated  above,  denies  such.  Instead, 
Respondent  indicates  that  violations,  if 
present,  were  inadvertent.  Respondent 
admits  to  reconstructing  drivers'  logs, 
not  to  falsifying  them,  nor  to  instructing 
others  to  knowingly  falsify  them,  nor  to 
aid  and  abet  in  falsifying  them. 

The  alleged  factual  issues  in  dispute 
are,  in  fact,  factual  issues  in  dispute,  not 
matters  of  law.  It  may  be  that  Petitioner 
can  establish  the  necessary  trail 
substantiating  these  allegations  before 
an  Administrative  Law  Judge.  It  may 
also  be  that  Respondent  can  establish  a 
bona  fide  ignorance  of  the  requirements 
and  as  such  dispute  any  knowing 
complicity  in  any  violations  which  might 


be  established.  I  simply  do  not  have 
enough  before  me  to  make  such  ' 
determinations. 

Therefore,  it  is  ordered.  That 
Respondent's  request  for  a  hearing  is 
granted  and  Petitioner's  request  for  a 
Final  Order  is  deniedi  In  accordance 
with  49  CFR  388.54(a),  I  hereby  appoint 
an  Administrative  Law  Judge  to  be 
designated  by  the  Chief  Administrative 
Law  Judge  of  the  Department  of 
Transportation,  as  the  Presiding  Officer 
in  this  matter.  The  Judge  appointed  is 
authorized  to  perform  those  duties 
specified  in  49  CFR  386.54(b). 

Dated:  October  17, 1990. 
Richard  P.  L.andis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 

[Docket  No.  Re-90-04] 

In  the  Matter  of  Universal  Testing  of 
Oklahoma 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Region 
6.  for  a  Final  Order  finding  the  facts  to 
be  as  alleged  in  a  Notice  of  Claim  dated 
January  10. 1990. 

Having  reviewed  the  Motion  and 
supporting  documents  appended  thereto, 
I  find  that  no  valid  request  for  a  hearing 
has  been  made.  I  find  that  the  evidence 
supports  the  charges  and  specifications 
in  the  Notice  of  Claim  relating  to 
violations  of  the  Hazardous  Materials 
Regulations. 

Therefore,  it  is  ordered.  That 
Respondent  is  directed  to  satisfy  the 
penalty  assessment  by  paying  to  the 
Regional  Director  the  full  amount  of 
$16,000  within  30  days  of  the  date  of  this 
Order. 

Dated:  October  17, 1990. 
Richard  P.  Landis, 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administration 
[Docket  No.  Ra-89-011;  Formerly  R3-89-217] 
In  the  Matter  of  V.R.  Mowry,  Inc. 

Final  Order,  in  Part  and  Order 
Appointing  Administrative  Law  Judge, 
in  Fart 

This  matter  comes  before  me  upon 
request  of  the  Respondent  for  a  hearing 
and  motion  for  Final  Order  and  In 
Partial  Opposition  to  Request  for 
Hearing  by  the  Regional  Director,  Office 
of  Motor  Carrier  Safety,  Region  3. 

By  Notice  of  Claim  dated  October  2, 
1989,  Petitioner  alleged  that  Respondent 
was  in  violation  of  several  provisions  of 
the  Federal  Motor  Carrier  Safety 
Regulations.  Respondent  met  with 
Petitioner  in  an  attempt  to  resolve  these 
allegations.  Such  meetings  were 


apparently  not  fruitful  and  Respondent 
has  now  requested  the  appointment  of 
an  Administrative  Law  Judge. 

Respondent  admits  a  violation  of 
certain  allegations  the  first  8  counts  in 
the  Notice  of  Claim.  These  violations 
involve  the  failure  to  maintain  various 
required  documents  in  the  files.  All 
involved  drivers'  qualification  files. 
However,  in  admitting  the  violations. 
Respondent  has  submitted  mitigating 
explanations.  The  explanations  all 
relate  to  the  Respondent's  personal 
knowledge  of  the  drivers  or  careful 
control  over  the  drivers. 

In  attempting  to  establish  this 
somewhat  'folksy'  defense,  however. 
Respondent  evidences  a  casual 
approach  to  the  regulations  which  not 
only  violates  their  specific  intent,  but 
which  also  is  not  in  keeping  with 
running  a  modem  business.  The  basic 
requirements  that  a  file  be  established, 
that  records  be  included,  and  that 
drivers  be  reviewed,  are  designed  to 
enhance  highway  safety.  They  apply 
with  equal  force  to  large  business 
entities  and  to  small  ones.  They  apply  to 
family  as  well  as  to  casual  employees. 
They  apply  to  companies  operating  in 
large  metropolitan  areas  and  to  those  in 
small  areas.  The  requirements  have  an 
intent  and  purpose. 

This  is  not  the  first  time  the  Agency 
has  apparently  sought  to  communicate 
this  message  to  Respondent.  I  hope  it  is 
the  last.  A  driver's  file  is  Respondent's 
best  guide  to  continued  acceptability  of 
a  driver  and  it  is  our  only  method  of 
ensuring  that  at  least  some  minimum 
standards  are  being  maintained  with 
respect  to  drivers.  In  the  case  of  a  good 
driving  record,  a  note  to  that  effect  is 
required.  Any  notation  in  the  file 
indicates  that  management  is  interested 
and  is  reviewing  its  drivers. 

Respondent  seemingly  would 
characterize  these  violations  as  minor. 
The  files  appear  to  be  a  nuisance.  This 
attitude  must  be  corrected.  If 
Respondent  wants  to  characterize 
compliance  as  a  nuisance  to  his 
operations,  then  he  should  consider  the 
considerable  time  and  expense  he  has 
imposed  on  his  fellow  taxpayers, 
citizens,  and  business  competitors  who 
do  comply  by  forcing  the  Government 
time  and  again  to  document  these 
violations  and  to  seek  their  correction. 

I  find  that  Respondent's  offer  of 
mitigating  explanations  is  insufficient 
and  1  am  granting  the  Petitioner's 
Motion  for  a  Final  Order  in  part,  with 
respect  to  these  first  eight  alleged 
violations. 

With  respect  to  the  remaining 
violations,  those  of  49  CFR  395.8(e),  both 
sides  indicate  that  there  are  material 
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factual  issues  in  dispute  and  that  a 
Judge  should  be  appointed. 

Therefore,  it  is  ordered.  That 
.Respondent's  request  for  a  hearing  with 
respect  to  alleged  violations  of  §  391.51 
is  denied  and  Petitioner's  Motion  for  a 
Final  Order,  in  Part  with  respect  to  these 
violations  is  granted. 

To  determine  the  violations  of 
§  395.8{e],  I  hereby  appoint  an 
Administrative  Law  judge  to  be 
designated  by  the  Chief  Administrative 
Law  Judge  of  the  Department  of 
Transprortation.  as  the  Presiding  Judge  in 
accordance  with  49  CFR  38e.54(a).  The 
Judge  appointed  is  authorized  to  perform 
those  duties  specified  in  49  CFR 
386.54(b). 

Respondent  is  directed  to  pay  the 
amount  of  $3,200  to  the  Regional 
Director  within  30  days  of  the  date  of 
this  Order  in  accordance  with  the  terms 
of  this  Order  as  stated  above. 

Dated:  October  17. 1990. 
Richard  P.  Landis. 
Associate  Administrator  for  Motor  Carriers. 

Federal  Highway  Administiation 

(Docket  No.  R3-0O-2O7J 

In  the  Matter  of  Atlantic  Contracting  & 
Materials  Co. 

Final  Order 

This  matter  comes  before  me  upon 
request  of  the  Regional  Director,  Region 
3,  for  a  Final  Order  finding  the  facts  to 
be  as  alleged  in  a  Notice  of  Claim  dated 
June  19, 1990. 

Having  reviewed  the  Motion  and 
supporting  documents  appended  thereto. 
I  find  that  no  valid  request  for  a  hearing 
has  been  made.  I  find  that  the  evidence 
supports  the  charges  and  specifications 
in  the  Notice  of  Claim  relating  to 
violations  of  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs). 

This  operation  of  a  motor  vehicle  after 
it  has  been  placed  out  of  service, 
constitutes  a  substantial  health  and 
safety  violation.  Although  Respondent 
claims  it  is  a  small  operation  in  which 
cash  flow  is  critical,  this  is  among  the 
most  serious  violations  under  the 
regulations.  I  would  defer  to  the 
Regional  Director's  assessment  in  this 
case,  imposing  a  reduced  penalty  of 
$3,000.  Respondent  should  understand 
this  is  a  reduced  assessment  for  this 
type  of  violation  and  such  behavior  will 
not  be  accepted  on  this  Nation's 
highways,  now  or  in  the  future. 
Therefore,  it  is  ordered.  That 
Respondent  is  directed  to  satisfy  the 
penalty  assessment  by  paying  to  the 
Regional  Director  the  fiill  amount  of 
$3,000  within  30  days  of  the  date  of  this 
Order. 


Dated:  October  17, 1990. 
Richard  P.  Landis. 

Associate  Administrator  for  Motor  Carriers. 
(FR  Doc.  92-14928  Filed  6-25-9?:  8:45  am) 

BIUING  CODE  «91»-22-W 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
(Docket  No.  92-F1 
Section  18  Circular  Revision 

agency:  Federal  Transit  Administration. 

DOT. 

action:  Notice  of  availability. 

summary:  The  Federal  Transit 
Administration  (FTA)  is  revising 
Circular  9040.1B:  Section  18  Program 
Guidance  and  Grant  Application 
Instructions.  Before  the  circular  is 
fmalized.  we  seek  comments  from 
interested  parties  on  the  draft  changes. 
This  notice  announces  the  availability  of 
the  circular  for  review. 
DATES:  Written  comments  will  be 
accepted  by  FTA  until  July  28. 1992. 
ADDRESSES:  All  requests  for  the  draft 
circular  should  be  addressed  to  Mary 
Martha  Churchman.  Office  of  Grants 
Management,  Federal  Transit 
Administration,  400  Seventh  Street.  SW.. 
room  9301.  Washington.  DC  20590. 
Comments  on  the  circular  should  be 
submitted  to  the  FTA  Docket  Clerk, 
same  address  but  room  9316. 
FOR  FURTHER  INFORMATION  CONTACT 
Mary  Martha  Churchman.  Section  18 
Program  Manager,  Office  of  Grants 
Management,  Federal  Transit 
Administration.  (202)  366-2053. 
SUPPLEMENTARY  INFORMATION:  Section 
18  of  the  Federal  Transit  Act,  as 
amended,  provides  for  a  program  of 
formula  assistance  for  public 
transportation  in  non-urbanized  areas. 
Funds  are  apportioned  aimually  to  the 
States,  which  then  apply  to  FTA  for 
approval  of  a  program  of  projects  for 
public  transportation  services  in  non- 
urbanized  areas.  Eligible  recipients 
include  public  bodies  and  non-profit 
organizations.  Private  for-profit 
providers  may  participate  under 
contract  Section  18  fimds  may  be  used 
for  both  capital  and  operating 
assistance. 

Program  guidance  for  the  section  18 
program  currently  is  contained  in  FTA 
Circular  9040.1B,  dated  July  1, 1988, 
"Section  18  Program  Guidance  and 
Grant  Application  Instructions."  FTA  is 
revising  the  circular  to  incorporate  new 
provisions  included  in  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (Pub.  L.  102-240.  October  28, 1991), 


particularly  section  18(i)  of  the  Federal 
Transit  Act.  which  requires  a  percentage 
of  each  State's  annual  apportionment  to 
be  expended  to  support  intercity  bus 
transportation. 

FTA  values  the  experience  of  the 
States  which  administer  the  section  18 
program  and  of  the  many  public  and 
private  providers  of  section  18  service  at 
the  local  level.  Section  18(1)  introduces  a 
new  program  element,  intercity  bus 
service,  along  with  a  new  group  of 
potential  recipients  of  assistance.  FTA  is 
making  the  draft  circular  available  for 
comment  by  those  affected  by  the 
changes  in  the  program  guidance.  All 
comments  received  will  be  reviewed  by 
FTA  Section  18  program  staff  and  taken 
into  consideration  in  refining  the 
guidai>ce  included  in  the  final  revised 
circular.  We  expect  to  issue  the  new 
circular.  FTA  C  9040.1C.  before  the  end 
otthe  current  fiscal  year  (September  30, 
1992). 

Parties  interested  in  reviewing  the 
draft  may  request  a  copy  by  writing  to 
the  Office  of  Grants  Management,  at  the 
address  listed  in  the  ADDRESSES  section 
of  this  document.  The  draft  circular  will 
be  sent  as  soon  as  it  is  available. 
Comments  should  be  sent  to  the  FTA 
docket,  also  at  the  address  listed  in  the 
ADDRESSES  section  of  this  document. 

Issued  on:  June  22. 1992. 
Brian  W.  Clymer. 

Administrator. 

[FR  Doc.  92-15041  Filed  &-25-92;  8:45  am] 

BILUNG  COOe  4910-57-M 


Maritime  Administration 
[Docket  S-692] 

American  President  Lines,  Ltd^ 
Application  for  Extension  of  Two 
Existing  Waivers  of  Section  804(a)  of 
the  Merchant  Marine  Act,  1936,  as 
amended 

American  President  Lines.  Ltd.  (APL). 
by  application  dated  June  15, 1992, 
requests  extension  of  two  waivers  of  the 
provisions  of  section  804(a)  of  the 
Merchant  Marine  Act,  1936,  as  amended, 
for  foreign-flag  operations  of  APL.  to 
December  31. 1997,  the  termination  date 
of  Operating-Differential  Subsidy 
Agreement.  Contract  MA/MS&-417. 

APL's  Existing  Services 

APL  now  performs  three  subsidized 
containership  services.  Its  Transpacific 
Trade  Route  (TR)  2  service  covers  (as 
now  operated]  the  range  of  former  TR  29 
to/ from  California-Oregon- Washington 
for  up  to  188  annual  sailings.  Former  TR 
29  includes  ports  in  the  Far  East  on  the 
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continent  of  Asia  from  Asian  Russia  to 
Thailand.^  inclusive.  Japan,  Taiwan,  and 
the  Philippines. 

APL's  two  Extension  services  add 
authority  to  serve  ports  of  Southeast  and 
South  Asia  and  the  Persian  Gulf-Red 
Sea  on  up  to  28  sailings  to/from 
California  and  up  to  80  sailings  to/from 
Oregon-Washington.  APL  is  permitted 
by  its  contract  to  provide  any  part  of  the 
service  by  transfer  or  relay  of  cargo 
between  subsidized  vessels  at  any 
foreign  port  on  the  authorized  services. 

APL  performs  its  TR  2  transpacific 
service  primarily  with  line-haul  vessels 
making  direct  calls  at  most  major 
foreign  TR  29  ports,  including 
Yokohama.  Kobe,  Hakata.  Nagoya.  and 
Okinawa,  Japan:  Kaohsiung,  Taiwan; 
Pusan.  Korea;  and  Hong  Kong.  The 
Philippines  are  served  by  an  APL 
subsidized  feeder  vessel. 

The  APL  Extension  services  are 
currently  performed  by  a  feeder  network 
that  includes  four  subsidized  U.S.-flag 
APL  vessels  providing  service  on  a  relay 
basis  to  Singapore.  Colombo,  and 
Fujayrah  via  Kaohsiung,  and  a  fifth  U.S.- 
flag  APL  owned  vessel  serving  the 
Persian  Gulf  over  Fujayrah. 

APL  also  operates  chartered  foreign- 
flag  feeders  in  and  to  Extension  areas  in 
the  range  Indonesia-Red  Sea  under 
authority  of  a  section  804  waiver 
(Waiver  6  in  appendix  G  to  APL's 
operating  subsidy  contract,  granted  June 
3, 1988.  for  a  period  of  five  years — 
Docket  S-819).  That  waiver  would 
expire  June  3, 1993.  One  other  waiver, 
number  7  in  the  appendix  G,  also 
expires  June  3, 1993.  Waiver  7  is  for  up 
to  six  foreign-flag  feeders  to  the  People's 
Republic  of  China. 

The  appendix  G  in  APL's  ODSA 
contains  10  waivers — all  except 
numbers  6  and  7  are  effective  through 
the  end  of  the  subsidy  contract. 
December  31. 1997.  The  effect  of  the 
change  in  termination  of  waivers  6  and  7 
would  be  to  establish  a  common 
termination  date  for  all  of  APL's  existing 
section  804  waivers. 

This  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  within  the  meaning  of  section 
804  of  the  Act  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Comments  must 
be  received  no  later  than  5  p.m.  on  July 
17. 1992.  This  notice  is  published  as  a 
matter  of  discretion  and  publication 
should  in  no  way  be  considered  a 
favorable  or  unfavorable  decision  on  the 


application,  as  filed  or  as  may  be 
amended.  The  Maritime  Administrator 
will  consider  any  comments  submitted 
and  take  such  action  with  respect 
thereto  as  may  be  deemed  appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.804  (Operating-Differential 
Subsidies]) 

By  order  of  the  Maritime  Administration. 

Dated:  June  23, 1992. 
James  E.  Saari. 

Secretary,  Maritime  Administration. 
[FR  Doc.  92-15062  Filed  6-25-92;  8:45  amj 

BILUNO  CODC  4910-S1-M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  91-51;  Notice  2] 

The  Clarity  Group,  Inc.;  Grant  of 
Petition  for  Temporary  Exemption 
From  Seven  Federal  Motor  Vehicle 
Safety  Standards 

This  notice  grants  the  petition  by  The 
Clarity  Group,  Inc..  of  Glendale. 
Arizona,  dba  Electric  Transportation 
Applications,  for  a  temporary  exemption 
from  six  Federal  motor  vehicle  safety 
standards  for  passenger  cars  and  trucks 
that  it  converts  to  electric  power.  The 
notice  also  denies  the  petition  for 
exemption  from  three  additional 
standards,  with  which  the  petitioner 
may  already  comply.  The  basis  of  the 
petition  was  that  an  exemption  would 
facilitate  the  development  and  field 
evaluation  of  low-emission  motor 
vehicles. 

Notice  of  receipt  of  the  petition  was 
published  on  December  4, 1991,  and  an 
opportunity  afforded  for  comment  (56  FR 
63546). 

Petitioner  intends  to  convert  1992 
model  Ford  Escort  LX  station  wagons, 
and  Chevrolet  SlO/GMC  Sl5  pickup 
trucks  to  electric  power.  Petition  was 
therefore  made  on  the  basis  that  a 
temporary  exemption  would  facilitate 
the  development  and  field  evaluation  of 
a  low-emission  motor  vehicle,  as 
provided  by  49  CFR  555.6(c). 

The  vehicles  to  be  converted  have 
been  certified  by  their  original 
manufacturers  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  However,  petitioner 
determined  that  the  vehicles  may  not 
conform  with  all  or  part  of  nine  Federal 
motor  vehicle  safety  standards  after 
their  modification.  The  standards  and 
sections  for  which  exemptions  were 
requested  are  discussed  more  fully 
below. 


1.  Standard  No.  101,  Controls  and 
Displays 

(a)  S5.1:  displays  for  fuel,  engine 
coolant  temperature,  oil,  and  electrical 
charge. 

(b)  S5.3:  illumination  of  controls  and 
displays. 

In  the  petitioner's  view,  these 
exemptions  would  not  unreasonably 
degrade  the  safety  of  the  vehicle 
because  "the  simplicity  of  the  electric 
vehicle  minimizes  the  safety  impact  of 
the  instrumentation  specific  to  the 
vehicle  operation  not  meeting  the 
standard." 

2.  Standard  No.  102,  Transmission  Shift 
Lever  Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect 

(a)  S3.1.2  Transmission  braking  effect. 

(b)  S3.1.3  Starter  interiock. 
Petitioner  argued  that  these 

requirements  do  not  apply  to  electric 
vehicles,  and  thus  "there  is  no  safety 
impact  from  the  electric  vehicle  not 
meeting  the  standard." 

3.  Standard  No.  103,  Windshield 
Defrosting  and  Defogging  Systems 

Petitioner  stated  that  the  test  criteria 
of  this  standard  are  inapplicable  to  an 
electric  vehicle.  "The  engine  coolant 
heater  core  is  replaced  with  an  electrical 
resistance  heating  element  to  provide  a 
heat  source.  Other  portions  of  the 
system  are  left  essentially  unchanged, 
minimizing  the  safety  impact  of  the 
electric  vehicle  not  meeting  the 
standard." 

4.  Standard  No.  105,  Hydraulic  Brake 
Systems 

(a)  S5.1  Service  brake  system. 

(b)  S5.2  Parking  brake  systems. 

(c)  S6  Test  conditions. 

(d)  S7  Test  conditions. 
Petitioner's  modifications  are  such 

that  "the  electric  vehicle  weight  and 
proportioning  between  axles  is  different 
than  that  used  in  the  certification  testing 
of  the  original  vehicle.  However,  the 
original  vehicle's  braking  system  is  not 
modified  minimizing  the  impact  of  the 
electric  vehicle  not  meeting  the 
standard,"  and  petitioner  maintains  the 
same  GAWRs  and  GVWR  as  the 
original  Ford  Escort. 

5.  Standard  No.  124,  Accelerator  Control 
System 

The  petitioner  requests  exemption 
from  the  entire  standard,  "as  a  result  of 
criteria  inapplicable  to  an  electric 
vehicle.  The  accelerator  in  the  electric 
vehicle  operates  electronic  components 
rather  than  a  throttle  assembly  as  with 
an  internal  combustion  system. 
Therefore,  the  impact  of  the  electric 
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vehicle  not  meeting  the  standard  is 
minimal." 

6.  Standard  No.  208.  Occupant  Crash 
Protection 

(a)  S5  Occupant  crash  protection 
requirements. 

7.  Standard  No.  212.  Windshield 
Mounting 

8.  Standard  No.  219.  Windshield  Zone 
Intrusion 

Exemption  is  requested  from  these 
three  standards  on  the  basis  that 
modifications  to  the  original  vehicle, 
such  as  the  addition  of  battery  packs, 
invalidates  the  testing  upon  which  the 
original  certification  was  based. 

Petitioner  argued  that  the  safety  effect 
of  these  modifications  may  be  minimal. 
Ten  years  ago.  the  petitioner  conducted 
30-mph  frontal  barrier  testing  of  a  1981 
Ford  Escort  liftback  sedan  that  it  had 
converted  to  electric  power.  The 
windshield  retained  92%  of  its  periphery- 
far  exceeding  the  minimum  of  75% 
imposed  by  Standard  No.  212,  There 
was  no  intrusion  of  the  windshield  into 
the  protected  zone  established  by 
Standard  No.  219.  The  petitioner  stated 
that,  therefore,  the  effect  upon  the 
occupant  protection  requirements  of 
Standard  No.  208  should  be  minimal. 

9.  Standard  No.  301.  Fuel  System 
Integrity 

The  petitioner  represented  that  "no 
tanks  are  pro\'ided  for  on  board  storage 
of  any  fuels."  Thus,  the  standard  does 
not  apply  to  electric  vehicles,  and  no 
safety  impact  results. 

According  to  the  petitioner,  an 
exemption  would  facilitate  the 
development  and  field  evaluation  of  a 
low-emission  motor  vehicle  by  enabling 
the  petitioner  to  advance  "the  state  of 
the  art  in  electric  vehicle  traction 
,  systems  through  the  application  of 
electric  vehicles  in  actual  commercial 
uses",  and  deriving  data  from  such  uses. 
Developmental  changes  are  frequent, 
"making  testing  for  conformance  to  the 
standards  impractical."  , 

Further,  argued  the  petitioner,  granting 
the  exemption  would  b«  in  the  public 
interest  and  consistent  with  the  National 
Traffic  and;  Motor  Vehicle  Safety  Act  by 
reducing  afr  pollution  in  urban  areas 
and  the  use  of  oil  products  for 
transportation. 

One  comment  was  received  on  the 
petition.  Ford  Motor  Company  asked  the 
agency  not  to  provide  a  "wholesale 
exemption  from  the  substance  of  key 
safety  standards  such  as  FMVSS  105 — 
Brakes  (sic)  and  FMVSS  208— Occupant 
Protection  (sic)  *  *  *  in  the  absence  of 
cipsr  evidence  demonstrating  thqt 
petitioner's  vehicles  conform  as  fully  to 


the  standards'  safety  objectives  as  is 
practicable  for  an  electrically  powered 
vehicle." 

It  is  NHTSA'8  policy  to  provide  as 
narrow  an  exemption  as  is  practicable 
given  the  demands  of  safety  and  the  fact 
situation  applicable  to  the  petitioner. 
The  Administrator  must  find,  in 
accordance  with  the  statute,  that  an 
exemption  would  not  unreasonably 
degrade  the  safety  of  the  vehicle  if  it  is 
granted.  Balancing  the  public  interest  in 
low-emission  vehicles  and  the  public 
interest  in  safety.  Congress  has 
conceded  that  a  measure  of  degradation 
may  result  from  exemptions  but  it  must 
not  be  an  unreasonable  degradation. 
However,  as  an  assurance  of  a  measure 
of  protection  to  the  public.  Congress 
drew  a  limit  as  to  the  duration  of  such 
exemptions  (a  maximum  of  2  years)  and 
their  extent  (no  more  than  2,500  vehicles 
in  any  12-month  period  that  the 
exemption  is  in  effect).  When  certified 
conventionally-powered  vehicles  are 
converted  to  electric  power.  NHTSA's 
experience  has  been  that  resultant 
questions  of  conformance  appear  to  be 
more  apparent  than  actual.  Therefore. 
NHTSA  has  been  able  to  find  that 
temporary  exemption  of  a  converted 
certified  vehicle  does  not  unreasonably 
degrade  safety.  The  test  suggested  by 
Ford,  "clear  evidence"  of  conformance 
"as  fully  *  *  *  as  is  practicable  for  an 
electrically  powered  vehicle",  would 
require  NHTSA  to  gather  data  from  all 
manufacturers  of  electrically  powered 
vehicles  to  determine  what  level  is 
"practicable"  with  respect  to  each 
standard.  In  instances  in  which  the 
subject  of  a  petition  is  a  converted 
vehicle,  NHTSA  does  not  believe  that 
safety  demands  such  a  rigorous  test. 
Different  considerations  may  obtain 
where  the  vehicle  to  be  exempted  is  new 
from  the  ground  up  and  is  produced  by 
an  entity  new  to  the  vehicle 
manufacturing  business,  but  that  is  not 
the  fact  situation  before  the  agency  in 
this  case. 

However,  with  Ford's  comment  in 
mind,  NHTSA  has  reviewed  each  of  the 
nine  standards  from  which  exemption 
has  been  requested.  With  respect  to 
Standard  No.  101  Controls  and  Displays, 
it  is  apparent  that  the  petitioner  has 
misunderstood  the  requirements  of  S5.1 
This  section  does  not  require  a 
manufacturer  to  furnish  "displays  for 
fuel,  engine  coolant  temperature,  oil, 
electrical  charge,"  but  simply  to  ensure 
that  they  are  visible  to  the  driver  if  they 
are  furnished.  Petitioner  has  not  argued 
that  such  displays  as  it  furnishes  that 
may  be  among  those  listed  in  S5.1  would 
not  be  visible  to  the  driver.  The 
requirement  for  illumination  of  controls 
and  displays  (S5.3)  is  appropriate 


regardless  of  die  propulsion  source  of 
the  vehicle.  Because  the  original  vehicle 
is  certified  as  complying  with  Standard 
No.  101  before  its  conversion.  NHTSA  is 
uncertain  as  to  how  the  vehicle  may  fail 
to  meet  the  control  and  display 
illumination  requirement  after 
conversion.  Assuming  that  the  petitioner 
may  be  adding  a  gauge  indicating 
electric  power  reserve,  such  a  display  is 
not  an  electric  charge  gauge  within  the 
meaning  of  Standard  No.  101.  and  there 
is  no  requirement  that  an  electric  power 
reserve  gauge  be  identified  or 
illuminated.  Accordingly,  NHTSA 
cannot  conclude  that  petitioner  has 
shown  a  need  for  a  temporary 
exemption  from  Standard  No.  101.  or 
that  such  exemption  would  facilitate  the 
development  of  a  low  emission  motor 
vehicle. 

Concerning  Standard  No.  102 
Transmission  Shift  Lever  Sequence. 
Starter  Interlock,  and  Transmission 
Braking  Effect.  NHTSA  does  not  agree 
with  petitioner's  argument  that  S3.1.2 
Transmission  braking  effect,  and  S3.1.3 
Starter  interlock,  do  not  apply  to  electric 
vehicles.  If  the  transmission  of  an 
electric  vehicle  has  more  than  one 
forward  transmission  gear  ratio,  then 
the  electric  vehicle  is  subject  to  the 
transmission  braking  effect  requirement 
of  S3.1.2.  However,  requirements  such 
as  S3.1.1.  requiring  a  neutral  position, 
and  S3.1.3  requiring  a  starter  interlock 
may  be  inappropriate  for  the 
configuration  of  the  power  train  of 
certain  types  of  electric  vehicles. 

NHTSA  believes  that  the  transmission 
technology  almost  invariably  used  in 
contemporary  electric  vehicles  is  that  of 
the  single  speed  transmission,  and  that 
ETA'S  vehicle  is  so  equipped.  Thus,  the 
requirement  of  S3.1.3  does  not  apply  to 
it.  Further,  there  is  no  need  for  a  starter 
interlock  when  the  drive  train  of  a 
vehicle  is  such  that,  if  the  transmission 
lever  is  in  the  forward  position,  the 
turning  on  of  electric  current  alone  is 
insufficient  to  move  the  vehicle  forward 
in  the  absence  of  some  positive 
application  of  that  current  by  the  vehicle 
operator. 

Thus,  on  the  basis  of  the  information 
available,  NHTSA  believes  that  the 
petitioner  has  not  shown  that  an 
exemption  from  the  requirements  of 
S3.1.1.  and  S3.1.3  of  Standard  No.  102. 
would  facilitate  the  development  and 
field  evaluation  of  a  low  emission  motor 
vehicle. 

As  for  Standard  No.  103  Defrosting 
and  Defogging  Systems,  the  vehicles  to 
be  converted  were  originally  equipped 
with  defrosting  and  defogging  systems. 
While  the  conversion  to  electric  power 
may  affect  the  performance  of  these 
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systems,  the  systems  will  remain  in 
place,  and  no  exemption  shall  be  given 
from  S4.1,  the  requirement  that  vehicles 
be  equipped  with  these  systems. 
•However,  tire  test  requirements  of  S4.2 
and  demonstration  procedures  of  S4.3 
were  written  for  vehicles  powered  by 
internal  combustion  engines.  Standard 
No.  103  fcicorpotates  by  reference  SAE 
Recommended  Practices  J902  and  I902a. 
Passenger  Car  Windshield  Defrosting 
Systems,  which  specify  a  tachometer  as 
an  item  of  test  equipment,  and  a  test 
condition  for  "engine  speed"  of  1500 
rpm.  In  a  literal  sense,  it  is  impossible 
for  the  manufacturer  of  an  electric 
vehicle  to  test  according  to  S4.2  and 
S4.3,  and  an  exemption  is  therefore 
required  from  these  sections.  In  its 
ANPRM  on  electric  vehicles  (56  FR 
67038).  NHTSA  has  asked  for  comments 
on  appropriate  modifications  to  the  test 
conditions  and  procedures  of  Standard 
No.  103  to  allow  the  test  requirements  to 
be  met. 

Standard  No.  105  Hydraulic  Brake 
Systems  consists  primarily  of  service 
brake  system  performance  requirements 

(55.1)  to  be  met  through  a  series  of  stops 
and  under  a  variety  of  conditions  (88. 
and  87).  and  parking  brake  performance 

(85.2)  to  be  determined  on  a  grade  of  30 
percent.  These  four  sections  are  those 
from  which  the  petitioner  has  requested 
exemption. 

With  the  exceptions  noted  below,  the 
tests  of  S5.1  and  85.2  are  performed  with 
the  vehicle  loaded  to  its  GVWR. 
Because  the  petitioner  does  not  change 
the  original  vehicle's  GVWR  as  part  of 
its  conversion,  and  because  the  original 
vehicle  has  been  certified  as  meeting  the 
requirements  of  S5.1  at  that  GVWR.  it 
would  appear  that  the  conversion 
operations  are  immaterial  as  to  the 
continuing  compliance  of  the  converted 
vehicle  with  Standard  No.  105. 

However,  there  are  three  consecutive 
tests  in  which  the  vehicle  performs  at 
lightly  loaded  vehicle  weight  (in  this 
instance,  unloaded  vehicle  weight  plus 
400  pounds,  including  driver  and 
instrumentation).  Here,  the  weight 
added  to  the  unloaded  vehicle  by  the 
conversion  procedure,  can  affect  the 
conformance  of  the  original  vehicle,  and 
an  exemption  may  be  needed  from  these 
requirements.  After  testing  the  vehicle 
for  conformance  with  the  parking  brake 
requirements  of  85.2.1  at  GVWR, 
pursuant  to  S7.7.3,  the  vefaicte  is  again 
tested  for  conformance  at  lightly  loaded 
vehicle  weight.  Following  this,  the  third 
effectiveness  test  of  87.8,  intended  to 
demonstrate  conformance  with  85.1.1.3, 
is  also  conducted  with  die  vehicle  at 
lightly  loaded  vehicle  weight  The  fmal 
tests  in  the  series,  prescribed  by  85.1.2.1 


and  conducted  at  lightly  loaded  vehicle 
weight  according  to  87.9.1,  and  S7.QX 
measures  the  performance  of  each  of  the 
subsystems  of  the  service  brake  system 
under  conditions  of  partial  failure. 

NHTSA  lacks  information  as  to  how 
much  weight  is  added  to  converted 
vehicles,  and  is  thus  unable  to  estimate 
the  extent  to  which  the  conversion  might 
affect  conformance  with  the  relevant 
sections  of  S5.  Balancing  the  interest  in 
the  development  and  field  evaluation  of 
low  emission  motor  vehicles  against  the 
need  to  ensure  that  its  exemptions  do 
not  unreasonably  degrade  the  safety  of 
an  exempted  vehicle,  NHTSA  has 
decided  to  provide  only  a  1-year 
exemption  from  the  pertinent 
requirements  of  85.1  and  S5.2.  While 
this  exemption  is  in  effect,  NHTSA 
expects  ETA  to  reach  a  clearer 
understanding  of  the  state  of  its 
compliance  with  these  requirements.  If 
further  exemption  is  necessary,  ETA 
may,  as  part  of  its  petition  for  renewal 
be  able  to  indicate  the  actual  margins  of 
noncomphance. 

Standard  No.  124,  Accelerator  Control 
Systems,  contrary  to  petitioner's 
assertion,  does  contain  criteria 
appropriate  for  electric  vehicles.  One 
paragraph.  84.2,  is  directly  applicable: 
"In  the  case  of  vehicles  powered  by 
electric  motors,  the  words  throttle  and 
idle  refer  to  the  motor  speed  controller 
and  motor  shutdown,  respectively." 
Because  of  petitioner's  possible 
misunderstanding  of  the  standard,  and 
the  fact  that  it  may  comply  with  it  in 
NHTSA's  opinion  the  petitioner  has  not 
demonstrated  that  an  exemption  would 
facilitate  the  development  and  field 
evaluation  of  a  low-emission  motor 
vehicle. 

Petitioner  has  requested  an  exemption 
from  85  of  Standard  No.  208  Occupant 
Crash  Protection.  The  appropriate 
section  is  S4.1.4.1.  as  exemption  from 
this  general  compliance  requirement 
includes  an  exemption  from  85. 

With  respect  to  Standards  Nos.  212 
Windshield  Mounting  and  219 
Windshield  Zone  Intrusion,  Ford  stated 
that  petitioner's  10-year  old  test  data 
showing  compliance  with  those 
standards  would  **hardly  do"  for  the 
purpose  of  demonstrating  conformance 
to  the  Standards'  objectives,  since  it 
pertained  to  a  different  version  of  the 
Escort.  NHTSA  disagrees.  The  point  of 
petitioner's  argument  was  that  a  Ford 
Escort  of  equivalent  size  to  the 
converted  Ford  Escort  for  which  petition 
is  made  and  whose  weight  was 
increased  by  an  equivalent  amount 
continued  to  conform  to  Standards  Nos. 
212  and  219  after  a  30  mph  frontal 
barrier  impact.  These  similarities  afford 


a  reasonaUe  basis  upon  which  to 
conclude  that  an  exemption  from  these 
standards  would  not  imreasonably 
degrade  the  safety  of  the  vehicle. 

Petitioner,  in  requesting  exemption 
from  Standard  No.  310  Fuel  System 
Integrity  regards  it  as  inapplicable  to 
electric  vehicles.  While  it  is  true  that 
electric  vehicles  are  not  powered  by 
combustible  fuels,  the  interior  in  some 
such  vehicles  is  warmed  by  gasoline- 
fueled  heaters.  Therefore,  it  is 
appropriate  for  a  manufacturer  to 
petition  for  exemption  from  this 
standard  until  conformance  can  be 
demonstrated  under  its  test  conditions. 
Given  the  small  quantity  of  fuel,  a 
vehicle  so  exempted  would  appear  to 
provide  a  lesser  threat  to  safety  than  a 
conventionally  powered  vehicle  so 
exempted. 

For  the  reasons  given  above,  the 
petitioner  has  failed  its  burden  of 
persuasion  that  a  noncompliance  exists, 
or  that  a  temporary  exemption  from 
Standard  No.  101  Controls  and  Displays. 
Standard  No.  102  Transmission  Shift 
Lever  Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect  and 
Standard  No.  124  Accelerator  Control 
Systems,  would  facilitate  the 
development  and  field  evaluation  of  its 
product  Because  the  remaining 
noncompliances,  if  they  exist,  appear  to 
be  technical  only,  it  is  hereby  found  that 
exemption  from  each  of  the  standards 
listed  below  would  not  unduly  degrade 
the  safety  of  the  vehicle,  and  is 
consistent  with  the  objectives  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  It  is  also  found  that  the 
vehicle  for  which  petition  is  made  is  a 
low  emission  motor  vehicle,  and  that  an 
exemption  would  facilitate  this 
manufacturer's  development  and  field 
evaluation  of  low  emission  vehicles. 
Finally,  because  an  exemption  would 
promote  the  use  of  a  substitute  for  fossil 
fuels  and  a  cleaner  environment,  it  is 
found  that  an  exemption  is  consistent 
with  the  public  interest 

In  consideration  of  the  foregoing, 
petitioner  is  hereby  granted  NHTSA 
Temporary  Exemption  92-4,  expiring 
June  1, 1993,  from  85.1.1.3.  85.1.2.1 
(87.9.1.  and  87.9.2),  and  85J.1  (S7.7.3)  of 
49  CFR  571.105  Motor  Vehicle  Safety 
Standard  No.  105  Hydraulic  Brake 
Systems,  and.  expiring  June  1, 1994.  from 
the  following  Federal  motor  vehicle 
safety  standards  or  portions  thereof: 
84.2  and  84.3  of  49  CFR  571.103  Motor 
Vehicle  Safety  Standard  No.  103 
Windshield  Defrosting  and  Defogging 
Systems:  84.1.4.1  of  49  CFR  571.208 
Motor  Vehicle  Safety  Standard  No.  208 
Occupant  Crash  Protection:  49  CFR 
571.212  Motor  Vehicle  Safety  Standard 
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No.  212  Windshield  Mounting:  49  CFR 
571.219  Motor  Vehicle  Safety  Standard 
No.  219  Windshield  Zone  Intrusion;  and 
49  CFR  571.301  Motor  Vehicle  Safety 
Standard  No.  301  Fuel  System  Integrity. 

Authority:  15  U.S.C.  1410;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on  June  23. 1992. 
Frederick  H.  Grubbe, 
Deputy  Administrator. 
[FR  Doc.  92-15085  Filed  6-25-92;  8:45  am] 
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[Docket  No.  92-31-No.l] 

PACCAR  Inc,  Receipt  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

PACCAR  Inc  (PACCAR),  of 
Bellevue.  Washington,  has  determined 
that  mattress  part  number  K348-58. 
which  was  supplied  to  Kenworth  Truck 
Company  (Kenworth),  a  division  of 
PACCAR,  by  C.E  White  Co.,  fails  to 
comply  with  49  CFR  571.302. 
"Flammability  of  Interior  Materials." 
(Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  302),  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
part  573.  PACCAR  has  also  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.]  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  imder  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgement  concerning  the 
merits  of  the  petition. 

During  the  period  of  July  15. 1986  to 
November  5, 1991.  PACCAR  installed 
3,430  mattresses  (part  no.  K34a-58)  in 
the  aerodyne  sleepers  of  Kenworth  truck 
models  KlOO.  W900,  T600.  and  T80G.  The 
mattress  is  composed  of  a  virgin  foam 
core,  outer  cover  or  ticking,  thread,  and 
tape  edging.  When  tested  for  compliance 
with  FMVSS  No.  302.  all  of  these 
components  passed  with  the  exception 
of  the  tape  edging. 

Paragraph  S4.3(a)  of  FMVSS  No.  302 
specifies  that  "When  tested  in 
accordance  with  S5,  material  described 
in  S4.1  and  S4.2  shall  not  bum.  nor 
transmit  a  fiame  front  across  its  surface, 
at  a  rate  of  more  than  4  inches  per 
miniite." 

PACCAR  supports  its  petition  for 
inconsequential  noncompliance  with  the 
following: 

The  tape  edging  is  certified  by  its 
manufacturer  to  meet  all  applicable  fire 
retardancy  standards  pertaining  to  the 


bedding  industry,  including  the  cigarette  bum 
lest,  which  shows  that  a  glowing  ember  will 
not  ignite  the  tape  or  cause  it  to  flame  up. 

The  tape  makes  up  only  1.9  percent  of  the 
mattress  total  construction  and  offers  only  a 
minimal  surface  area  to  carry  a  flame  front. 
PACCAR  Inc  believes  that  due  to  normal 
wear  and  tear  most  of  the  non-compliant 
mattresses  have  been  replaced. 

In  order  to  ignite  the  tape  edging,  an  open 
flame  would  be  required  and  since  the  rest  of 
the  mattress  as  well  as  the  other  construction 
of  the  cab  and  sleeper  are  FMVSS  302 
compliant  the  presence  of  an  open  flame  is 
highly  unlikely. 

PACCAR  added  that  on  current 
production  and  for  aftermarket  parts. 
The  C.E.  White  Co.  is  treating  the  tape 
edging  to  ensure  compliance  to  the 
requirements  of  FMVSS  302. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  PACCAR, 
described  above.  Comments  should 
refer  to  the  Docket  Number  and  be 
submitted  to:  Docket  Section.  National 
Highway  Traffic  Safety  Administration, 
room  5109. 400  Seventh  Street,  SW.. 
Washington.  DC.  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 
Comment  closing  date:  July  27. 1992. 
Authority:  15  U.S.C.  1417;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued  on  June  22. 1992. 
Barry  Felrice,  ^ 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  92-15086  Filed  6-25-92;  8:45  am] 

BILUNG  CODE  4910-59-M 


Researcli  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  Transportation. 
action:  Notice  of  public  meeting. 

summary:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  report  the 
results  of  the  sixth  session  of  the  United 
Nation's  Sub-Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods. 
dates:  July  22. 1992  at  9:30  a.m. 


addresses:  Room  3200.  Nassif  Building, 

400  Seventh  Street  SW..  Washington. 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:        . 

Frits  Wybenga.  International  Standards 

Coordinator.  Office  of  Hazardous 

Materials  Transportation.  Department  of 

Transportation.  Washington,  DC  20590; 

(202)  366-0656. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  will  be  held  to  describe  the 
outcome  of  the  sixth  session  of  the  Sub- 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  to  be  held  July  6  to 
17, 1992.  in  Geneva.  Switzerland  and  to 
discuss  the  U.S.  delegation's  plans  for 
participating  in  the  seventeenth  session 
of  the  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods  to  be 
held  December  1992.  Topics  to  be 
covered  include:  Tests  for  classifying 
explosives,  packaging  requirements  for 
explosives,  classification  criteria  for 
corrosive  substances,  tests  to  determine 
the  ability  of  flammable  liquids  to 
sustain  burning,  requirements  for  lithium 
batteries,  definition  of  liquid  and  solid, 
packaging  and  risk  levels  for  infectious 
substances  including  infectious  wastes, 
classification  criteria  for  aerosols, 
requirements  for  overpacks. 
documentation  of  performance 
packaging  tests,  packaging  requirements 
for  dangerous  goods,  requirements  for 
intermediate  bulk  containers  used  to 
transport  packing  group  1  substances, 
classification  of  specific  dangerous 
goods  and  other  proposed  amendments 
to  the  United  Nations  Recommendations 
on  the  Transport  of  Dangerous  Goods. 

The  public  is  invited  to  attend  without 
prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
sixth  session  of  the  UN  Sub-Committee 
meeting  and.  when  available,  a  copy  of 
the  Sub-Committee  report  may  be 
obtained  from  RSPA.  A  listing  of  these 
documents  is  available  on  the 
Hazardous  Materials  Information 
Exchange  (HMIX).  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  filling  out  an  on-line  request 
form  on  the  HMIX  or  by  contacting 
RSPA's  Dockets  Unit  (202-366-4453).  For 
more  information  on  the  use  of  the 
HMIX  system,  contact  the  HMIX 
information  center  1-800-PLANFOR 
(752-6367);  in  Illinois.  1-800-367-9592; 
Monday  through  Friday,  8:30  a.m.  to  5 
p.m.  Central  time. 

After  the  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
from  Hazardous  Matierals  Advisory 
Council,  suite  250. 1110  Vermont  Ave.. 
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NW.,  Washington.  DC  20005;  telephone 
number  (2)  728-1460. 

Issued  in  Washington.  DC.  on  June  22. 1992. 
Alan  L  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  92-15040  RIed  6-25-92;  8:45  am] 
BiujNQ  cooe  4aiO-«(MI 


DEPARTMBfT  OF  THE  TREASl/RY 

Pt«bitc  Infonnation  Collection 
RequtremeaU  Submitted  to  0MB  for 
Review 

Dated:  June  22. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number  1545-0068 

Form  Number  IRS  Form  2441 

Type  of  Review:  Revision 

Title:  Child  and  Dependent  Care 
Expenses 

Description:  Internal  Revenue  Code 
(IRC)  section  21  allows  a  credit  for 
certain  child  and  dependent  care 
expense  to  be  claimed  on  Form  1040 
(reduced  by  employer-provided  day 
care  exchided  under  section  129).  Day 
care  provider  must  be  reported  to  IRS 
for  both  the  credit  and  exclusion. 
Form  2441  is  used  to  verify  that  the 
credit  and  exclusion  are  properly 
figured,  and  that  provider  information 
is  reported. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,666,830 

Estimated  Burden  Hours  Per 
Respondent/ Recordkeeper 
Recordkeeping — 40  minutes 
Learning  about  the  law  or  the  form — 

24  minutes 
Preparing  the  form — 58  minutes 
Copying,  assembling  and  sending  the 
form  to  the  IRS — 28  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11,573,738 
hours 


OMB  Number:  1545-0123 

Form  Number  IRS  Form  112a  Schedule 
D  (Form  1120J,  Schedule  H  (Form 
1120),  Schedule  PH  (Form  1120) 

Type  of  Review:  Revision 

Title:  U.S.  Corporation  Income  Tax 
Return  (Form  1120)  Capital  Gains  and 
Losses  (Schedule  D)  U.S.  Personal 
Holding  Company  (PHC)  Tax 
(Schedule  PH)  Section  280H 
Limitations  for  a  Personal  Service 
Corporation  (PSC)  (Schedule  H) 

Description:  Form  1120  is  used  by 
corporations  to  compute  their  taxable 
income  and  tax  liability.  Schedule  D 
(Form  1120)  is  used  by  corporations  to 
report  gains  and  losses  from  the  sale 
of  capital  assets.  Schedule  PH  (Form 
1120)  is  used  by  personal  holding 
companies  to  compute  their  tax 
liability.  Schedule  H  (Form  1120)  is 
used  by  personal  service  corporations 
to  determine  if  they  have  met  the 
minimum  distribution  requirements  of 
section  280H.  IRS  uses  these  forms  to 
determine  whether  corporations  have 
correctly  computed  their  tax  liability. 

Respondents:  Farms,  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2AQ2,931 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 


Form  1120 

ScheduleD 

ScheduteH 

Schedule  PH 

Recordkeeping 

68  hotjrs,  24  minutes 

6  tMurs,  28  minutes 

1S  hours   19  minutes 

Learning  about  tfw  law  or  the  fofm 

39  ho«ifS,  51  mtnutes 

3  hours,  41  minutes 

35  minutes         

Preparing  the  form 

70  hours,  38  minutes „ 

8  hours.  2  minutes 

3  t)ours.  41  minutaft 

43  minules 

8  hours,  29  minutes 
32  minutes 

Copying,    assembling,    and   sending 

48  minutes 

the  form  to  the  IRS. 

■■ U 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  468,350,338 
hours 

OMB  Number  1545-0142 

Form  Number  IRS  Form  2220 

Type  of  Review:  Extension 

Title:  Underpayment  of  Estimated  Tax 
by  Corporations 

Description:  Form  2220  is  used  by 
corporations  to  determine  whether 
they  are  subject  to  the  penalty  for 
underpayment  of  estimated  tax  and,  if 
so,  the  amount  of  the  penalty.  The  IRS 
uses  Form  2220  to  determine  if  the 
penalty  was  correctly  computed. 

Respondents:  Businesses  of  othw  for- 
profit.  Small  busiiresses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  702,000 

Estimated  Burden  Hours  Per 
Respondertt/Recordkeeper 
Recordkeeping — 25  hours,  21  minutes 
Learning  about  the  law  or  the  form — 


35  minutes 
Preparing  and  sending  the  form  to  the 

IRS — 1  hour,  2  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
18,993,628  hours 

OMB  Number  1545-0890 

Form  Number  IRS  Form  1120-A 

Type  of  Review:  Revision 

Title:  U.S.  Corporation  Short-Form 
Income  Tax  Return 

Description:  Form  1120-A  is  used  by 
small  corporations,  those  with  less 
than  $500,000  of  income  and  assets,  to 
compute  their  taxable  income  and  tax 
liability.  The  IRS  uses  Form  1120-A  to 
determine  whether  corporations  have 
correctly  computed  their  tax  liability. 

Respondents:  Farms,  Businesses  of  other 
for-profit  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  285,777 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 


Recordkeeping — 43  hours,  3  minutes 
Learning  about  the  law  or  the  form — 

23  hours,  8  minutes 
Preparing  the  form — 40  hours,  41 

minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS — 4  hours.  34  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  31,846,989 
hours 

OMB  Number  1545-1127 

Regulation  ID  Number  INTLr-033»-89 
NPRM 

Type  of  Review:  Extension 

Title:  Section  904(f)  Separate  Limitation 
Losses 

Description:  The  Internal  Revenue 
Service  needs  this  information  in 
order  to  insure  the  proper  calculation 
of  the  foreign  tax  credit  under  section 
901.  Re^ondents  will  be  individuals 
and  corporations  claiming  a  credit  for 
foreign  taxes  paid. 
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Respondents:  Individuals  or  households, 
Businesses  or  other  for-profit 

Estimated  Number  of  Respondents:  1 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue. 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  92-15036  Filed  ^25-92;  8:45  am] 

BILUNG  CODE  4S30-01-M 


PubHc  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  June  22. 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 


Internal  Revenue  Service 

OMB  Number:  1545-0074 

Form  Number  IRS  Form  1040  and 

Related  Schedules  A.  B,  C,  D.  EIC.  F. 

R. and  SE 
Type  of  Review:  Revision 
Title:  U.S.  Individual  Income  Tax  Return 
Description:  This  form  is  used  by 

individuals  to  report  their  income  tax 

and  compute  their  correct  tax  liability. 

The  data  is  used  to  verify  that  the 

items  reported  on  the  form  are  correct 

and  are  also  for  general  statistical 

use. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents/ 

Recordkeepers:  69,119,859 
Estimated  Burden  Hours  Per 

Respondent/Recordkeeper 


Form 


Recordkeeping 


1040 

Sched.  A 

Sched.  B 

Sched. C 

Sched.  C-eZ . 

Sched.  D 

Sched  D-1 .... 

Sched.  E 

Sched.  EiC 

Sched.  F: 

Cash 

Accrual.... 

Sched.  fl 

Sched.  SE: 

Short 

Long 


3  hf..  8  mn.... 
2  hr.,  32  min.. 

33  min 

6  hf.,  13  min.. 

46  min 

51  min 

13  min 

2  hf.,  52  min.. 
39  min 


Learning  about  the  law  of 
torm 


Preparing  the  torm 


4  hr.,  2  min. ... 
4  hr.,  22  min.. 
20  min 


20  min.. 
26  min. 


2  hf,  42min.. 

24  min 

10  min 

1  hr.,  5  mia ... 

4  min 

55  min 

1  min 

1  hr.,  6  min. .. 
18  min 


34  min. .. 
25  min. ., 
15  mia.. 


3  hr.,  37  mia.. 

1  hf.,  9  min 

17  rrjin 

1  hf..  57  min... 

20  min 

1  hr.,  8  min 

13  min 

1  hf.,  16  min.. 
48  min 


Copying,  assembling,  and 
sending,  the  term  to  the  IRS 


13  min.. 
22  min.. 


1  hr.,  14  min.. 
1  hr.,  19  min.. 
22  miri 


10  min.. 
38  min.. 


49  mm. 
27  min. 
20  min. 
25  min. 
20  min. 
42  min. 
35  min. 
35  min. 
54  min. 

20  min. 
20  min. 
35  min. 

14  min. 
20  min. 


Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  1,115,885,790 

hours 
Clearance  Officer  Garrick  Shear  (202) 

535-4297,  Internal  Revenue  Service. 

Room  5571, 1111  Constitution  Avenue. 

NW.,  Washington,  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3001,  New  Executive 

Office  Building,  Washington.  DC 

20503. 
Lois  K.  HoDand, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  92-15038  Filed  &-25-92;  8.45  am) 

BILUNQ  CODC  4O0-01-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  lune  22, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 


OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  die  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0132. 

Form  Number:  None. 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Salvage  Operation 
and  Report  of  Salvage  Operation. 

Description:  An  individual  or  company 
wanting  to  engage  in  any  salvage 
operation  in  territorial  water  of  the 
United  States,  using  a  foreign  vessel, 
must  file  an  application  with  the 
Customs  Service  and  receive 
approval. 


Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 , 
hour. 

Clearance  Officer  Ralph  Meyer  (202) 
566-9182.  U.S.  Customs  Service, 
Paperwork  Management  Branch, 
Room  6316. 1301  Constitution  Avenue. 
NW..  Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  92-15039  Filed  6-25-92;  8:45  am) 

BILUNO  CODE  4a2(M)3-M 
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OFnCE  OF  THE  UNrTED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-88] 

Request  for  PutMk  Comment 
Concerning  Proposed  Determinations 
and  Action  Pursuant  to  Section  301; 
People's  Republic  of  China,  Market 
Access 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  public  comment 
concerning  (1)  whether  acts,  policies, 
and  practices  of  the  People's  Republic  of 
China  (China)  are  unreasonable  or 
discriminatory  and  burden  or  restrict 
U.S.  commerce;  (2)  if  so,  what  action,  if 
any,  should  be  taken  pursuant  to 
sections  301(b)  and  301(c)  of  the  Trade 
Act  of  1974,  as  amended  (Trade  Act); 
and  (3)  if  action  is  taken  in  the  form  of 
increased  duties,  what  items  should  be 
considered  for  the  proposed  list  of 
products  subject  to  such  duties  and 
whether  the  effective  date  of  the 
increased  duties  should  be  delayed  to 
take  into  account  goods  in  transit. 

summary:  The  United  States  Trade 
Representative  (USTR)  seeks  public 
comment  concerning  proposed 
determinations  pursuant  to  section  304 
and  proposed  action  pursuant  to  section 
301  of  the  Trade  Act  with  respect  to  the 
investigation  of  acts,  policies  and 
practices  of  China  related  to  market 
access.  In  particular,  the  USTR  requests 
public  comment  concerning  the  form  and 
effective  date  of  any  proposed  action 
pursuant  to  section  301(b). 
DATES:  Written  comments  from  the 
public  are  due  on  or  before  12  noon,  on 
August  1, 1992. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600 17th  Street. 
NW.,  Washington,  DC  20506.   ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Sands,  Director;  China  and 
Mongolian  Affairs  (202)  395-5050;  or 
Catherine  Field,  Associate  General 
Counsel  (202)  395-3432.  For  information 
concerning  filing  procedures,  contact 
•  Dorothy  Balaban,  Special  Assistant  to 
the  section  301  Committee  (202)  395- 
3432. 

SUPPLEMENTARY  INFORMATION:  On 
October  10, 1991,  at  the  direction  of  the 
President,  the  USTR  initiated  an 
investigation  pursuant  to  section  302(b) 
to  determine  whether  specific  market 
access  barriers  in  China  are 
unreasonaUe  or  discriminatory  and 
burden  or  restrict  U.S.  commerce.  No 
later  than  October  10, 1992,  the  USTR 
must  determine  whether  the  acts, 
policies,  and  practices  under 
investigation  are  unreasonable  and 


burden  or  restrict  U.S.  commerce.  If  that 
determination  is  affirmative,  the  USTR 
must  determine  what  action,  if  any.  is 
appropriate  in  response.  Unless 
expeditious  action  is  required,  the  USTR 
must  provide  an  opportunity  for 
interested  persons  to  make 
presentations  concerning  these 
determinations  before  they  are  made. 

Since  initiating  this  investigation. 
USTR  has  received  comments 
concerning  particular  acts,  policies,  and 
practices  of  China  that  restrict  market 
access  for  U.S.  exports.  Additionally,  an 
interagency  delegation,  led  by  USTR. 
has  conducted  extensive  consultations 
with  Chinese  government  officials 
concerning  these  market  access  barriers. 
USTR  anticipates  that  further 
negotiations  will  be  held  during  the 
coming  months. 

In  the  event  that  these  negotiations  do 
not  result  in  a  commitment  by  China  to 
remove  access  barriers,  USTR  intends  to 
pubhsh  a  proposed  determination 
concerning  the  actionability  of  China's 
acts,  policies,  and  practices,  pursuant  to 
section  304  of  the  Trade  Act.  At  that 
time,  USTR  also  intends  to  publish  a 
proposed  list  of  products  upon  which 
increased  duties  may  be  imposed 
pursuant  to  section  301(b)  of  the  Trade 
Act. 

Due  to  the  broad  scope  of  this 
investigation,  covering  several  economic 
sectors  and  products,  USTR  currently 
seeks  comments  concerning  products 
that  should  be  considered  for  inclusion 
on  the  proposed  list  of  products  subject 
to  trade  action  in  case  publication  of  a 
proposed  list  becomes  necessary.  In 
prior  investigations,  USTR  has 
considered  the  following  factors,  among 
others,  in  selecting  particular  products 
for  possible  action:  Where  feasible,  the 
foreign  economic  sector  affected  by  the 
measures  should  be  the  same  as,  or 
closely  related  to,  the  sector  benefiting 
from  its  government's  unfair  practice, 
and  it  should  be  a  sector  or  industry 
with  considerable  leverage  to  persuade 
its  government  to  change  or  eliminate 
the  unfair  policy  or  practice;  and 
measures  should  be  designed  to 
minimize  the  adverse  effect  on  U.S. 
domestic  interests,  while  affecting 
industries  or  sectors  in  the  foreign 
country  for  which  the  United  States  is 
an  important  market.  Comments  from 
interested  persons  should  address  these 
factors. 

USTR  also  seeks  comments 
concerning  the  effective  date  of  any 
such  action.  In  a  recent  investigation 
concerning  China's  intellectual  property 
acts,  policies,  and  practices  (Docket  No. 
301-86),  USTR  received  testimony  and 
written  comments  concerning  the 
treatment  of  goods  subject  to  letters  of 


credit  and  in  transit  when  the 
determination  of  action  is  announced. 
Interested  persons  are  invited  to  provide 
comments  in  this  investigation 
concerning  whether  USTR  should 
exercise  its  authority  pursuant  to  section 
305(a)(2)(A)  to  delay  the  effective  date 
of  any  possible  action  to  take  into 
account  transactions  subject  to  previous 
contractual  obligations  and  goods  in 
transit,  and  if  so,  the  extent  of  any  such 
delay. 

Public  Comment 

Comments  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  2006.8(b)  (55  FR  20593) 
and  must  be  filed  by  12  noon,  August  1, 
1992.  Comments  must  be  in  EngUsh  and 
provided  in  twenty  copies  to:  Dorothy 
Balaban,  Special  Assistant  to  the 
section  301  Committee,  Office  of  the 
General  Counsel,  room  223,  USTR  600 
17th  Street  NW.,  Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-88)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006.15. 
Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  clearly  marked  "Business 
Confidential"  in  a  contrasting  color  ink 
at  the  top  of  each  page  on  each  of  20 
copies,  and  must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection. 
Jeanne  E.  Davidson. 
Chairman,  Section  301  Committee. 
[FR  Doc.  92-15230  Filed  6-25-92;  8:45  amj 

BUXING  CODE  31B0-01-M 


Trade  Policy  Staff  Committee  (TPSC); 
ttie  Effective  Date.  With  respect  to 
Ukraine,  of  the  Agreement  on  Trade 
Relations  Between  the  United  States 
of  America  and  the  Union  of  Soviet 
Socialist  Republics 

agency:  Office  of  the  United  States 
Trade  Representative. 

actiqn:  Notice  of  the  effective  date, 
with  respect  to  Ukraine,  of  the 
agreement  on  trade  relations  between 
the  United  States  of  America  and  the 
Union  of  Soviet  Socialist  Republics. 

summary:  In  Proclamation  6352  of 
October  9, 1991  (56  FR  51317).  the 
President  proclaimed  that  the 
"Agreement  on  Trade  Relations 
Between  the  United  States  of  America 
and  the  Union  of  Soviet  Socialist 
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Republics"  enters  into  force  and 
nondiscriminatory  treatment  would  be 
extended  to  products  of  the  U.S.SJI.  in 
accordance  with  the  terms  of  the 
Agreement  on  the  date  of  exchange  of 
written  notices  of  acceptance  in 
acondance  with  Article  XVII  (rf  the 
Agreement.  Subsequently,  the  U5.S.R. 
was  succeeded  by  turelve  independent 
states,  inchiding  Ukraine.  An  exchange 


of  diplomatic  notes  with  Ukraine  in 
accordance  with  Article  XVII  of  the 
Agreement,  lis  modified  by  technical 
adjustments  and  retitled  "Agreement  on 
Trade  Relations  between  the  United 
States  of  America  and  Ukraine,"  took 
place  in  Kiev.  Ukraine  on  June  23, 1992. 
Accordingly,  the  Agreement  became 
effective  on  June  23. 1992.  with  respect 
to  Ukraine,  and  nondiscriminatory 


treatment  is  extended  to  products  of 
Ukraine  as  of  June  23. 1992  in 
accordance  with  the  Agreement  and  as 
provided  for  in  Proclamation  6352  of 
October  9. 1991. 

Frederick  L.  MoBtgoinery, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  92-15229  Filed  6-25-92;  8:45  ami 

BIUJMO  CODE  31M-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)<3). 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMEN-n  June  22. 1992, 
57  FR  27841. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  meeting:  10:00  a.m..  June  24. 1992. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  and  Companies  have 
been  added  to  Items  CAE-17.  CAG-2 
and  CAG-18  on  the  Agenda  schedule  for 
June  24. 1992: 


Item  No. 
CAE-17 


CAG-2 


Docket  No.  and  Company 

ER92-532-000.  Washington 

Water  Power  Co. 

E^2-473-000,  Puget  Sound 
Power  &  Light  Co. 

ER92-529-000,  Centerior  Energy. 

RP91-51-000.  et  aL.  CNG  Trans- 
mission Corp. 
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Item  No.  Docket  No.  and  Company 

CAG-18        RS92-52-000,  Viking  Gas  Trans- 
mission Co. 


Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  92-15161  Filed  6-23-92;  4:48  pm] 

BILUNG  CODE  6717-Q2-M 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 
TIME  AND  DATE:  1:00  p.m.  (closed 
portion).  2:30  p.m.  (open  portion). 
Tuesday.  July  14. 1992. 

PLACE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room.  1100  New 
York  Avenue,  N.W..  Washington,  D.C 
STATUS:  The  first  part  of  the  meeting 
from  1:00  p.m.  to  2:30  p.m.  will  be  closed 
to  the  public.  The  open  portion  of  the 
meeting  will  conunence  at  2:30  p.m. 
(approximately). 

MATTERS  TO  BE  CONSIDERED:  (Closed  to 
the  public  1:00  p.m.  to  2:20  p.m.): 


1.  President's  Report. 

2.  Finance  Project  in  Venezuela. 

3.  Insurance  Project  in  Venezuela. 

4.  Insurance  Project  in  Guatemala. 

5.  Insurance  Project  in  Chile. 

6.  Proposed  Defense  Conversion  Policy. 

7.  Proposed  Budget  Request  for  FY  1994. 

8.  Claims  Report 

9.  Information  Reports. 

10.  Approval  of  4/21/92  Minutes  (Closed 
Portion). 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Open  to  the  public  2:30  p.m.) 

1.  Approval  of  4/21/92  Minutes  (Open 
Portion). 

2.  Information  Reports. 

3.  Recommendation  for  meeting  through 
end  of  September  1992. 

CONTACT  PERSON  FOR  INFORMATION: 

Information  with  regard  to  the  meeting 
may  be  obtained  from  the  Corporation 
Secretary  on  (202)  336-6403. 

Dated:  June  24. 1992. 
Dennis  K.  Dolan, 
OPIC  Corporate  Secretary. 
(FR  Doc.  92-15174  Filed  6-24-92;  9:48  am] 
BILUNG  COOE  3210-01-M 


Friday 

June  26,  1992 


^ 


Part  II 


Department  of  Labor 

29  CFR  Part  5 

Labor  Standards  Provisions  Applicable  to 
Contracts  Covering  Federally  Financed 
and  Assisted  Construction  and  to  Certain 
Nonconstruction  Contracts;  Rule 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 


29  CFR  Part  5 

Lat>or  Standards  Provisions  Applicable 
to  Contracts  Covering  Federally 
Financed  and  Assisted  Construction 
and  to  Certain  Nonconstruction 
Contracts 

agency:  Office  of  the  Secretary  and  the 
Wage  and  Hour  Division,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  document  removes 
§  5.5(a)(4)(iv)  of  29  CFR  part  5.  relating 
to  the  maximum  allowable  ratio  of  semi- 
skilled "helpers"  to  journeymen  to  be 
utilized  on  federal  and  federally- 
assisted  construction  contracts  subject 
to  the  Davis-Bacon  and  Related  Acts 
(DBRA).  On  April  21. 1992,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  held  that  the  fixed, 
maximum  ratio  of  helpers  to  journeymen 
contained  in  this  section  was  arbitrary 
and,  therefore,  invalid.  All  other 
provisions  of  the  helper  regulations 
were  upheld.  Section  5.5{a)(4)(iv)  is. 
therefore,  being  removed  to  conform  to 
the  court  of  appeals  decision. 
EFFECTIVE  DATE:  June  26, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  R.  Keesling,  Acting 
Administrator.  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  room  S-3502. 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  Telephone  (202) 
523-8305.  (This  is  not  a  toll-free 
number.) 

SUPPtXMENTARY  INFORMATION:  On 
January  27. 1989.  the  Department  of 
Labor  published  a  final  rule  governing 
the  use  and  wage  rates  of  semi-skilled 
helpers  on  federal  and  federally-assisted 
construction  contracts  subject  to  the 
DBRA  (see  54  FR  4234.  January  27. 1989). 
On  December  4. 1990,  the  Department  of 
Labor  (DOL)  published  a  notice 
implementing  revised  final  regulations 
(see  55  FR  50148.  December  4, 1990).  The 
final  rule  became  effective  on  February 
4. 1991.  In  April  1991,  section  303  of  the 
Dire  Emergency  Supplemental 
Appropriations  Act  of  1991.  Public  Law 
No.  102-27, 105  Stat.  130, 151  (1991), 
prohibited  DOL  from  spending  any 
funds  to  implement  or  administer  the 
final  helper  regulations.  In  compliance 
with  this  statutory  provision,  DOL  did 


not  implement  or  administer  the  final 
regulations  during  fiscal  year  1991. 
Following  the  expiration  of  fiscal  year 
1991  and  continuing  resolutions,  a  new 
appropriations  act  was  passed  which 
did  not  contain  the  restrictive  language. 
The  Solicitor  of  Labor  thereafter  advised 
that  the  spending  prohibition  had 
expired  and  that  implementation  of  the 
helper  regulations  was  legally 
permissible.  Accordingly,  DOL  began 
implementing  the  regulations.  All 
Agency  Memorandum  No.  161  was 
issued  on  January  29, 1992,  instructing 
contracting  agencies  to  include  the 
helper  contract  clauses  in  contracts  for 
which  bids  were  solicited  or 
negotiations  concluded  after  that  date. 

Various  provisions  of  the  final 
regulations  had  been  challenged  in 
litigation.  On  April  21, 1992,  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  sustained  all  the 
challenged  provisions  of  the  regulation 
except  for  29  CFR  5.5(a)(4)(iv).  which 
had  prescribed  a  maximum  ratio  of  two 
helpers  to  every  three  journeymen  on 
DBRA-covered  construction  projects. 
Building  Er  Construction  Trades 
Department,  AFL-CIO  v.  Martin.  Civ. 
No.  90-5345  (D.C.  Cir.  April  21. 1992).. 
The  court  of  appeals  held  that  provision 
to  be  arbitrary  and  capricious. 

In  accordance  with  the  decision  of  the 
court  of  appeals.  DOL  is  removing  29 
CFR  5.5(a)(4)(iv)  from  the  Code  of 
Federal  Regulations. 

Publication  in  Final 

Pursuant  to  5  U.S.C.  553(b)(B).  the 
Department  of  Labor  has  determined 
that  good  cause  exists  for  waiving 
public  comment  on  this  regulatory 
amendment.  This  finding  is  based  upon 
the  fact  that  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  has 
invalidated  the  portion  of  the  current 
regulation  which  is  the  subject  of  this 
regulatory  amendment.  Accordingly, 
public  comment  is  unnecessary. 

Effective  Date 

Pursuant  to  5  U.S.C.  553(d).  the 
Department  of  Labor  has  determined 
that  good  cause  exists  for  waiving  the 
customary  requirement  to  delay  the 
effective  date  for  30  da:^s  following 
publication.  This  finding  is  based  upon 
the  fact  that  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  has 
invalidated  the  portion  of  the  current 
regulation  which  is  the  subject  of  this 
regulatory  amendment.  Accordingly,  the 


amendment  to  the  regulation  is  effective 
upon  publication. 

Procedural  Matters 

Since  the  rule  containing  the  ratio 
provision  is  enjoined,  its  removal  will 
have  no  economic  impact;  therefore,  it  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  Similarly,  the  removal  of 
the  rule  will  have  no  impact  on  small 
entities  as  described  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).T\\e 
rule  does  not  contain  any  information 
collection  or  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  e/seg.). 

List  of  Subjects  in  29  CFR  Part  5 

Administrative  practice  and 
procedures,  Government  contracts. 
Labor,  Minimum  wages.  Penalties. 
Reporthig  and  recordkeeping 
requirements.  Wages. 

Accordingly,  part  5  of  tide  29  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  5— LABOR  STANDARDS 
PROVISIONS  APPLICABLE  TO 
CONTRACTS  COVERING  FEDERALLY 
FINANCED  AND  ASSISTED 
CONSTRUCTION  (ALSO  LABOR 
STANDARDS  PROVISIONS 
APPUCABLE  TO  NONCONSTRUCTION 
CONTRACTS  SUBJECT  TO  THE 
CONTRACT  WORK  HOURS  AND 
SAFETY  STANDARDS  ACT) 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  276a-276a-7:  40  U.S.C. 
276c;  40  U.S.C.  327-332;  Reorganization  Plan 
No.  14  of  1950,  5  U.S.C.  appendix;  5  U.S.C. 
301;  and  the  statutes  listed  in  §  5.1(a)  of  this 
part. 

§  5.5    [Amended] 

2.  Section  5.5  is  amended  by  removing 
paragraph  (a)(4)(iv). 

Signed  at  Washington,  D.C.  on  this  24th 
day  of  June,  1992. 
Lynn  Martin, 
Secretary  of  Labor. 
Cari  M.  Dominguez. 

Assistant  Secretary  of  Labor  for  Employment 
Standards. 
Karen  R.  Keesling. 

Acting  Administrator.  Wage  and  Hour 
Division. 
(FR  Doc.  92-15211  Filed  &-24-92;  1:07  pm] 

BILLING  CODE  4510-27-II 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Federal  Register 

Index,  flnding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  infonnation 
Printing  schedules 


202-523-S227 
523-5215 
523-5237 
523-5237 
523-3447 


523-5227 
512-1557 


Update  Service  (numbers,  dates,  etc.) 


Lawsf' 

Public  Laws 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 
Ottier  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-5229 
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CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  of  eacti  montti.  ttie  Office  of  the  Federal  Register 
publishes  separated  a  List  of  CFR  Sections  Affected  (ISA),  which 
lists  parts  arKJ  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Executive  Orders: 

12324  (Revoked  by 

EO  12807) 23133 

12808 (See  EO 

12810) 23437 

5327  (Revoked  in  part 

by  PLO  6934) 28637 

12807 23133 

12808 23299 

12809 23925 

12810 23437 

12811 28585 

Prodamations: 
4865  (See  EO 

12807) 23133 

6443 24179 

6444 24935 

6445 26921 

6446.. 26969 

6447 26981 

6448 27345 

6449 28033 

6450 28579 

6451 28581 

Administrative  Orders: 
Memorandums: 

Febniary  10,  1992 23435 

June  15.  1992 27135 

June  15,  1992 27137 

Presidential  Determinations: 
92-27  of 

May  26.  1992 24925 

92-28  of 

May  26,  1992 24927 

92-29  of 

June  2,  1992 24539 

92-30  of 

June  3,  1992 24929 

92-31  of 

June  3,  1992 24931 

92-32  of 

Junes,  1992 24933 

92-33  of 

June  15,  19^2 28583 

5  CFR 

430 23043 

432 ;..23043 

530 26603 

540 23043 

Proposed  Rules: 

530 26619 

890 23126 

7CFR 

28 27889 

29 27347 

52 27895 

319 27896 

703 23908 


729 27141 

915 27347.  28587 

916 27348 

925 24351,24352 

932 24353 

947 24541 

959. 28590 

966 27350 

980 27350 

981 „..  27352 

985 28593 

989 28595 

998 24354 

1211 27898 

1421 .-27353 

1446 27141 

Proposed  Rules: 

13 :...  27371 

300 26620 

301 : 27948 

319 26620 

736 28133 

905 24384 

911 24385 

91 5 24386 

921 24388 

922 24388 

923 24388 

924 24388 

926 27373 

946 24561 

947 24562 

948 27375 

953 27376 

958 24390 

982 24563 

985 24391 

998 „ 24392 

1007 27377 

1098 27378 

1209 24720 

1230 27949 

1410 28468 

1703 ., 26782 

1924 27379 

1944 „ 27379 

9  CFR 

91 23046 

92 27901.  27902.  28079 

93 23048 

94 23927 

96 28081 

317 24542 

318 27870 

320 27870 

327 27902 

381 24542.  28083 

Propossd  Rules: 

75 28134 

91....„ 23066 

94 27951 
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160 23540 

161 23540.  27845 

162 23540 

10CFR 

19         23929.27845 

20        23929.  27845 

205 23929 

417  23931 

445 : 23931 

456 - 23931 

490 23931 

595 23523 

1001 23929 

PropoMd  Riites: 

Ch.  1 27394 

20    27187.27771 

30   24763.27771 

32 27771 

35    24763.27771 

50 27187.  28642 

52        24934 

72   28645 

100  - 23548.  27006 

220 27395 

300 27395 

320 27395 

600 28135 

605 28137 


11CFR 

106 


.27146 


12CFR 

304 23931 

337 23933.  28457 

563c 26989 

571   26989 

611 26993 

704 28085 

741 28085 

1609 ...24937 

Proposed  Rules: 

563 24994 

607 27006 

61 1 23348.  26786 

612 26787 

61 5 23348,  26788 

618  27006 

627 23348 

700 24395 

1 502 26786 

1 503 24994 

13CFR 

101 26767 

108 L 26769 

121 27677.27906 

14CFR 

21   23523 

29 23523 

39 23049-23053.  23126. 

23135.  23526-23530.  24356. 

24938-24941,  27146-27157. 

27355.  28457.  28597-28603 

71 24357,  26771,  27158. 

27911.28459-28461 

73 26771 

91 26764.28030 

95 24358 

97 24181.  24182.  26772 

1 21 23922 

125 23922 

1 27 23922 

1 29 23922 


135  23922.26764 

139 23126 

Proposed  Rules: 

Ch.l 23165 

21     23165,28142 

23       23165 

36 28142 

39  23168,23169,23549- 

23553. 23966-23978. 24200. 

24201.  24395, 24407, 26629- 

26631, 26797-26800, 27191- 

27200, 27712,  27953, 27955 

71   23126,23257,24202. 

24412.24413,28469 

382 23555 

15CFR 

771       26773 

778 26773 

799 26992 

Proposed  Rules: 

303 24414 

Ch.  II 28647 

Ch.  IX. 23067 

16CFR 

1500 27912.28604 

1700 27916 

Proposed  Rules: 

19        24998 

23  24998 

245 :.. 24998 

17CFR 

1         23136,27921 

3  23136 

32 27925 

Proposed  Rules: 

1  268«1 

19 27713 

150 27202 

240 24415.26891 

270 23980 

18CFR 

1301 23531 

Proposed  Rules: 

33 23171.27511 

35 23171.27511 

284 26803 

285 26803 

290 23171,27511 

19CFR 

4    23944,24942 

19   24942 

24   26775 

123 24942 

133 28605 

141 24942.  27159.  27812 

143 24942 

145  24942.27812 

148 24942 

Proposed  Rules: 

101 26805,26806 

20CFR 

404 23054,  23155,  23945, 

23946,24186,24308 

416 23054,27091 

21CFR 

3  24544 

5  28462 

1 76 23947 


178.. 
348.. 
510.. 
520.. 
546.. 


.23950 
.27654 
.26995 
.26604 
.26996 


558 23058,  23953 

573       24187.28606 

807 23059 

1308 23301 

Proposed  Rules: 

20  28647 

146 23555 

163     23989.28011 

314 27202 

334      23174 

341      27656-27666 

356 28555 

601 27202 

880 27397 

890 27397 

22CFR 

1101 24944 

Proposed  Rules: 

120 27715 

122  27715 

123 27715 

124  27715 

125 27715 

126 27715 

127 27715 

130 27715 


23  CFR 
Proposed  Rules: 
Ch.  I 


23460 


24  CFR 

200 27926 

203 27926 

234 27926 

570 27116 

901        23953 

905..!.... 28240 

965 28240 

Proposed  Rules: 

203 24424 

204  24424 

905""." 27716 

990 27716 


25  CFR 

700 


.24363 


26  CFR 

1 24187.24749,28012. 

28462. 28463. 28611. 28612 

31  28612 

60 27356 

301 28612 

602 2751 1 .  2861 2 

Proposed  Rules: 

1      .23176.23356.24426, 

i26891. 27401. 27716, 28470 

301 23356,28470 

602 26891 

27  CFR 

47 24188 

Proposed  Rules: 

4     27401 

9    23559,  27401 

20     27956 

24    23357 


28  CFR  ' 

32      24912 

43 27356 

54lZ 23260 

29  CFR 

5       28776 

100 27927 

502 27342 

1602 26996 

1910 23060.  24310.  24701. 

27160 

1926 ;.24310 

2619 26604 

2676 26605 

Proposed  Rules: 

1602 27007 

1910   24438.  26001 

1915  24438.  28152 

1926 24438 

2200 27958 

30  CFR 

250       26996 

914'      27928 

931 27932 

Proposed  Rules: 

201     23068,27008 

202   23068.27008 

203 27008 

206 27008 

207 27008 

208 27008 

210 27008 

212        27008 

21 5"  "". 27008 

216      2700a 

217   27008 

218 27008 

219    27008 

220 27008 

228   27008 

229       27008 

230 27008 

232 27008 

233  27008 

234 27008 

241 27008 

242    27008 

243"      27008 

935  2i31 76-23 179.  27718 

944 23181 

31  CFR 

26        '•■  24544 

50b". 28613 

580 23954 

32  CFR 

208 24463 

311 ...24547 

312 24547 

355     23157 

706 23061.  24548,  28463 

33  CFR 

100 23302,  23303.  23533, 

23534. 23955. 24951 .  26606, 
27161,27677-27682 

110 27161,27682 

117 24189.  24190.  27695 

165 23304,  23534.  24750. 

24952.24953.27161.27180. 
27682. 27696-27702 


Proposed  Rules: 

100 


.23458 


Federal  Register  /  Vol.  57.  No.  124  /  Friday.  June  26.  1992  /  Reader  Aids 


111 


1 10 1_ 23458 

117 23363,  25000-25002. 

27719,27720 

155. „ -„ 27514 

23561. 
, 27721 
.26894 
.26894 


loa £  JOCK 

24203. 242C 
323 

M,  24444. 

328 .....i 

34CFR 

97 

201 

212 

777     

298 

t 

301 

t 

303 

f 

304 

. 

305 

307 

309 

315 

316 

318 

319 

320 

324 

325 

326 

327 

328 

330 

331 

332 

333 

338 

347 

350 

356 

361 

..27703 

363 

376 

380...., 

425 

426 

431 

432 

433 

434 

435 

436 

437 

438... 

441 

445 

460 

461 

462 

463 

464 

471 

472 

473 

474 

475 

476 , 

^ 

477 

489 

490 

491 

600 

642 

643 

644 

645 

646 

27703 
24751 
27556 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
27703 
28432 
28432 
28432 
28432 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
27703 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
24084 
27703 
27703 
27703 
27703 
27703 
27703 


652 27703 

668 27703 

671 24953 

682 27703 

690 27703.  28568 

722 27703 

770 27703 

791 27703 

PropoMd  Ruits: 

282 28452 

769 26760 

36CFR 

1228 24308 

37CFR 

Proposed  Rules: 

1 23257 

2 23257 

38CFR 

3 27934 

4 24363 

21 24366.  24367,  28086 

Proposed  Rules: 

3 24446 

21 24447.  26632 

39CFR 

111 27181.28464 

Proposed  Rules: 

111 23072 

3001 ....: 24564 

40  CFR 

Ch.  1 28087 

52 24368,  24378,  24549. 

24752.  24957,  26997,  27181, 

27935-27939,  28088-28093, 

28614-28625 

60 24550 

61 23305 

81 27936,27939 

141.... 24744 

180 24552,  24553.  24957 

257 -. 28626 

258...._ 28626 

261 23062,27880 

266 27880 

268 28628 

271 23063.  27880.  27942 

272 24757 

281 24759 

766 24958,  27845 

799 24958,  27845 

Proposed  Rules: 

Ch.  I..... 24765 

1 28156 

52 24447,  24455,  26807, 

27723,27959,28156 

86 24457 

110 26894 

112 26894 

116 26894 

117 26894,  28471 

122 26894 

180 23366.  24565.  28157 

185 23366 

230 26894 

232 26894 

260 24004,  281 58 

261 _ 24004,  28158 

262 24004,  281 58 

264 24004,  281 58 

268 24004.28158 

281.... 25003 


302. 28471 

355 28471 

372 281 59 

401 26894 

455 28474 

721 23 1 82 

763 23183 

799 24568 

41  CFR 

Ch.  1 01 26606 

Ch.  301 28632 

Ch.  302 28632 

Ch.  303 28632 

Ch.  304 28632 

101-38 24760 

Proposed  Rules: 

101-2 24767 

105.... 23368 

1 06 23368 

107 23368 

42  CFR 

1 00 28098 

400 24961 

405 24961 .  27290 

407 24961 

410 24961 

417 24961 

420 24961 .  27290 

421 27290 

424 24961 .  27290 

431 28100 

488 24961 

491 24961 

498 24961 

Proposed  Rules: 

412 23618 

413 23618 

43  CFR 

Public  Land  Orders: 
4522  (Revoked  in  part 

byPL0  6934) 28637 

6649  (Amended  by 

PL0  6935) 28638 

6929 24191 

6930 26607 

6931 26607 

6932 24985,  28555 

6933 27000 

6934 28637 

6935 28638 

44  CFR 

64 23159,  27000,  27003 

65 27357,  27359 

67 27361 

83 26775 

Proposed  Rules: 

67 27406 

45  CFR 

303 „ 28103 

1080 27943 

Proposed  Rules: 

566 25004 

708 26634 

46  CFR 

221 23470 

383 24191- 

401 23955 

Proposed  Rules: 

502 26809 


510 23563,  24004 

51 5 24569 

520 „ 23564 

525 24006 

530 24006 

550 23564,  23566,  25005, 

26809 

552 25005 

553 25005 

555 25005 

560 24569,  24571 

572 24569.  24571,  26637, 

28011 

580 23368,  23563,  23564, 

23566,26637,27413 
581 24220.  26637,  27008, 

27413 

582..... 23563 

583 27413 

47  CFR 

1 23160,  23161,  24986 

2 „ „ 24989 

15 24989 

22 27704,  28466 

68 27182 

69 :24379 

73 23162,  24544,  27367- 

27369, 27705,  281 1 1 .  28638 

76 27705 

80 26778,  26779 

90 24192,  24991,  26608, 

27184 

Proposed  Rules: 

Ch.  1 24574 

1 24006,24205 

2 24006 

21 24006 

64 26642 

69 24379 

73 23188,  23567,  24577, 

27415,  27416.  28162-28167 
87 26812 

48  CFR 

513 26608 

552 23163,26608 

710 23320 

752 23320 

2801 24555 

2803 24555 

2804 24555 

2805 24555 

2806 24555 

2807 24555 

2t10 24555 

2813 24555 

2817 24555 

2833 24555 

2834 24555 

Proposed  Rules: 

21 24720 

213 26814 

2401 24334 

2402 24334 

2403 24334 

2405 24334 

2406 24334 

2409 24334 

2413 24334 

2414 24334 

2415 24334 

2416 - 24334 

241 9 24334 

2425 24334 

2426 24334 

2428.- 24334 
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2432.. 
2433.. 
2436.. 
2437.. 
2446.. 
2452.. 


.24334 
.24334 
.24334 
.24334 
.24334 
.24334 


9903 23189 

9905 23189 

49CFn 

1    27946 

212 28112 

214 28116 

544 23535 

571 23958,  26609,  28012 

1 001 24380 

1 1 80 28640 

1201 27184 

1332... 23538 

PropoMd  Rules: 

172 24432 

391 23370 

571 24008,  24009,  24207. 

24212 

Ch.VI 23460 

659 24768,  28572 

1004 23072 

1 023 23372.  27009 

1035 25007 

1039 ,. 27961 

1 321 23568 

50CFR 

14 27092 

17 24192.  27848-27859. 

28011.28014 

227 23458 

285 28131 

611 27369 

642 - 27004 

663 23065 

672 23163,  23321-23346. 

23965,  24381, 24559, 24992. 
26781.27709 

675 23321,  23347,  24381. 

24559.27185,27710 

Proposed  Ruies: 

17 24220-24222,  25007. 

27203,28167,28474 

20 24736,  27672 

216 27010,  27207 

217 27962 

222 27416 

227 27416.27962 

611 24222 

625 24012.24577 

651 24013 

653 23199.  26814 

663 24589 

672 .?..  27725 

675 24014 

678 24222 

683 26816 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  whicfi 
have  become  Federal  laws.  It 
may  be  used  in  conjurKtion 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  Ttie  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
CX:  20402  (phone,  202-512- 
2470). 

HJ.  Res.  445/PJ-  102-303 
Designating  June  1992  as 
"National  Scleroderma 
Awareness  Month".  (June  23. 
1992;  106  Stat.  255;  1  page) 
Price:  $1.00 
Last  List  lune  25,  1992 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Cun-ent  year  (as  Issued):  $  1 88 


Superintendent  of  Documents  Subscriptions  Order  Form 


Mv  ProcMWa  CM 

*6462 


Charge  your  order. 
It's  easyl 


DYES,, 


ease  send  me  the  following  indicated  subscriptions: 

24x  MCROFICHE  FORMAT: 

Fadaral  RtgMtr  C>neyear$195 

Codt  o(  Federal  RcguiatlonK  Current  yean  $188 


Charge  ordsrs  may  ba  lalaptKniail  lo  tha  GPOortfw 
daak al (2C21 7B3-3238  •'oni 8W am  lo 4:00 p.m. 
MsMm  tima.  Monday-Friday  (anoapt  holidays) 


.Six  months:  $97.50 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S% 

Please  Type  or  Print 

2.  

(Company  or  personal  name) 


(Addkional  address/attention  line) 


(Street  address) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account         I    I    I    I    ||    |    l-H 
r~l  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  ITTTI 


(City,  State,  ZIP  Code) 


L 


_L 


(Credit  card  expiration  date) 


Thank  you  for  your  order.' 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


(Rev.  2/90) 


j. 
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Public  Papers 

of  the 

Presidents 

of  the 
United  States 


Annual  volumes  containing  the  public  meuages 
and  ilatemenK.  newt  conferences,  and  other 
selected  paper*  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 

(Book  I) «100 

1963 

(Book  II) $32.00 

1964 

(Book  I) ..$38.00 

1904 

(Book  II) «6.00 

1905 

(Book  I) »4.00 


George  Bush 


1989 
(Book!). 


(Bookll). 

1090 
(Book  I). 


441-00 


1905 
(Book  II)  — 

1908 
(Book  I) . — 

1900 
(Bookll). 

1907 
(Book  I)- 


1000 
(Bookll). 

1991 
(Book  I)  - 


$«1J» 


441.00 


.430.00 
-437J» 
.J35M 
_$3SilO 


1907 
(Bookll). 

1988 
(Book  I) . 


-$35410 


...$39.00 


1068-00 

(Bookn) $38J» 


Published  by  the  Office  of  the  Federal  Register,  National 
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New  Orders,  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(R«v.  S/92) 


other 


I....J38.00 


National 


nents 
-7954 
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MATERIAL  AFFECT  THE  QUALITY  OF  THE 
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This  section  of  ttw  FEDERAL  REGtSTER 
contains  regulatory  docunients  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulatiorre,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  txx>ks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  225 

(Regulation  Y;  Docket  Na  B-0761] 

Bank  Holding  Companies  and  Changes 
In  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 

summary:  The  Board  has  revised  part 
225  (Regulation  Y)  by  streamlining 
certain  procedural  requirements  in  that 
rule  to  reduce  unnecessary  regulatory 
burden. 

The  revisions  include:  the  publication 
of  criteria  to  determine  whether  an 
application  under  the  Bank  Holding 
Company  Act  (BHC  Act)  may  be  waived 
for  transactions  involving  certain  bank 
mergers;  an  increase  in  the  size  of 
nonbank  companies  that  can  be 
acquired  by  a  bank  holding  company 
under  the  Board's  15-day  expedited 
notice  procedures;  and  an  increase  in 
the  relative  size  of  nonbank  assets  that 
can  be  acquired  by  a  bank  holding 
company  in  the  ordinary  course  of 
business  without  prior  Federal  Reserve 
System  (System)  approval. 
EFFECTIVE  DATE:  The  amendments  to 
part  225  of  the  Board's  Rules  are 
effective  June  29, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  or  Deborah  M. 
Awai,  Attorney  (202/452-3594),  Legal 
Division;  Sidney  M.  Sussan,  Assistant 
Director  (202/452-2638),  or  Gary  P. 
Knoblach,  Senior  Financial  Analyst 
(202/452-3270),  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544],  Board  of  Governors  of  the  Federal 


Reserve  System.  20th  and  C  Streets, 
NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 
Board  has  revised  several  provisions  of 
the  Board's  Regulation  Y  (part  225)  to 
streamline  certain  procedures  to  reduce 
unnecessary  regulatory  burden.  The 
adoption  of  these  procedures  would  not 
jeopardize  important  public  policy 
objectives,  particularly  maintaining  the 
safety  and  soundness  of  the  banking 
system,  or  the  Board's  ability  to  fulfill 
statutory  objectives.  The  revisions 
include: 

(1)  The  publication  of  criteria  to 
determine  whether  an  application  under 
the  Bank  Holding  Company  Act  may  be 
waived  for  transactions  involving 
certain  bank  mergers; 

(2)  An  increase  in  the  size  of  nonbank 
companies  that  may  be  acquired  by  a 
bank  holding  company  under  the 
Board's  15-day  expedited  notice 
procedures;  and 

(3)  An  increase  in  the  relative  size  of 
nonbank  assets  that  may  be  acquired  by 
a  bank  holding  company  in  the  ordinary 
course  of  business  without  prior  System 
approval. 

I.  Waiver  of  Bank  Merger  Act 
Applications 

Section  225.12  of  Regulation  Y 
provides  that  a  bank  holding  company  is 
not  required  to  obtain  prior  Board 
approval  for  a  transaction  that  involves 
the  merger  or  consolidation  of  a 
subsidiary  bank  of  the  holding  company 
with  another  bank  if  the  transaction 
requires  the  prior  approval  of  a  federal 
supervisory  agency  under  the  Bank 
Merger  Act.*  This  exception  does  not  by 
its  terms  apply  to  transactions  in  which 
the  bank  holding  company  acquires  the 
voting  shares  of  another  bank  prior  to 
merging  the  bank  into  an  existing 
subsidiary.  This  exception  also  does  not 
apply  if  the  bank  holding  company 
acquires  shares  of  a  bank  holding 
company  that  is  immediately  dissolved 
or  merged  as  part  of  the  underlying  bank 
merger. 

The  System  has,  on  a  case-by-case 
basis,  determined  that  an  application  is 
not  required  in  situations  where  the 
essence  of  the  transaction  is  a  bank 


merger  that  is  reviewed  by  a  federal 
banking  agency  under  the  Bank  Merger 
Act,  the  merger  occurs  simultaneously 
with  the  bank  or  bank  holding  company 
acquisition  and  the  bank  is  not  operated 
by  the  acquiring  bank  holding  company 
as  a  separate  entity,  and  the  transaction 
does  not  raise  any  significant  issue  that 
is  uniquely  within  the  Board's  area  of 
review  under  the  BHC  Act.»  The  Board 
believes  that  formally  publishing  these 
conditions  would  eliminate  applicant 
burden  and  make  the  apphcations 
process  more  efficient. 

Accordingly,  the  Board  has  amended 
S  225.12  of  Regulation  Y  to  waive  the 
application  requirement  under  the  BHC 
Act  and  §  225.11  of  Regulation  Y  in  the 
case  of  a  transaction  involving  the 
acquisition  by  a  bank  holding  company 
if  the  transaction  involves  primarily  the 
merger  of  a  bank  into  an  existing 
operating  subsidiary  bank  of  the 
acquiring  bank  holding  company  in  a 
transaction  that  is  reviewed  by  a  federal 
banking  supervisor  under  the  Bank 
Merger  Act.  In  order  to  qualify  for  this 
regulatory  waiver,  the  following  other 
criteria  must  also  be  met: 

(1)  The  bank  merger,  consolidation,  or 
asset  purchase  must  occur 
simultaneously  with  the  acquisition  of 
the  shares  of  the  bank  or  bank  holding 
company,  and  the  bank  must  not  be 
operated  by  the  acquiring  bank  holding 
company  as  a  separate  entity  other  than 
as  the  survivor  of  the  merger  or 
consolidation: 

(2)  The  transaction  may  not  involve 
the  acquisition  of  any  nonbank  company 
that  would  require  prior  approval  under 
section  4  of  the  BHC  Act  (12  U.S.C. 
1843); 

(3)  Both  before  and  after  the 
transaction,  the  bank  holding  company 
must  meet  the  Board's  Capital 
Adequacy  Guidelines  (appendices  A 
and  B];^  and 


'  This  exception  is  not  available  for  transactions 
that  involve  the  merger  of  a  nonaubsidiary  l>ank  and 
a  nonoperating  subsidiary  bank  formed  by  • 
company  for  the  purpose  of  acquiring  the 
nonsubsidiary  bank  or  any  transaction  requiring  the 
Board's  prior  approval  under  {  22S.ll(e). 


appn 


'  For  example,  where  the  bank  holding  company 
is  to  acquire  a  bank  as  a  subsidiary  for  a  moment  in 
time  and  then  merge  the  bank  into  an  existing 
subsidiary  ,bank. 

'  Banking  organizations  anticipating  signiHcanl 
growth  are  expected  to  maintain  capital,  including 
tangible  capital  positions,  well  at>ove  the  minimum 
levels.  For  example,  most  such  organizations 
generally  must  operate  at  capital  levels  ranging  at 
least  100  to  200  trasis  points  above  the  stated 
minimums. 
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(4)  The  acquiring  bank  holding 
company  has  provided  written  notice  of 
the  transaction  to  the  Reserve  Bank  at 
least  30  days  prior  to  consummation  of 
the  transaction,  and  the  Reserve  Bank 
has  not  informed  the  bank  holding 
company  that  an  application  under  S 
225.11  Is  required. 

Notice  of  a  transaction  under  this 
revision  would  be  sufficient  if  it 
contains  a  description  of  the 
transaction,  the  names  of  the  parties, 
and  a  copy  of  the  Bank  Merger  Act 
application  filed  with  the  primary 
r^^ator  of  the  surviving  bank.  The 
System  retains  the  authority  to  require 
an  application  under  the  BHC  Act  and  i 
225.11  of  Regulation  Y  if  the  System 
determines  5iat  the  transaction  has  a 
significantly  adverse  impact  on  the 
financial  condition  of  the  acquiring  bank 
holding  company  {e.g..  the  level  of  debt 
of  the  acquiring  bank  holding  company 
would  increase  significantly,  the  abihty 
to  meet  cash  flow  needs  would  be 
significantly  impacted,  or  other  financial 
or  managerial  issues  are  raised),  or  the 
transaction  raises  other  Issues  regarding 
factors  which  the  System  has  primary  or 
exclusive  jurisdiction  under  the  BHC 
Act. 

n.  Criteria  for  Use  of  15-Day  Expedited 
Procedure 

The  Board  has  established,  in  S 
225J23(i)  of  Regulation  Y,  an  expedited 
procedure  for  reviewing  proposals  by 
bank  holding  companies  to  make  small 
acquisitions  of  nonbanking  companies. 
Under  this  existing  procedure,  a  bank 
holding  company  may,  in  lieu  of 
submitting  a  formal  application,  file  an 
abbreviated  notice  that  includes  a  copy 
of  a  newspaper  notice  or  request  that 
the  System  publish  notice  of  the 
application  in  the  Federal  Register,  and 
may  consummate  the  transaction 
generally  after  five  days  following  the 
close  of  the  public  comment  period  for 
the  proposal.  The  expedited  procedure 
is  available  only  if: 

(1)  The  company  to  be  acquired  is 
engaged  only  in  activities  listed  in  S 
225.25  of  Regulation  Y; 

(2)  Neither  the  book  value  of  the 
assets  to  be  acquired  nor  the  gross 
consideration  to  be  paid  for  the 
securities  or  assets  exceeds  $15  million; 

(3)  The  bank  holding  company  has 
previously  received  Board  approval  to 
engage  in  the  activity  Involved  in  the 
acquisition;  and 

(4)  The  bank  holding  company  meets 
the  Board's  capital  adequacy  guidelines. 

The  Board  adopted  this  procedure  in 
its  amendments  to  Regulation  Y  in  1963. 
The  Board's  experience  in  reviewing 
small  acquisitions  since  that  time  has 
been  that  few  supervisory  or  other 


issues  are  raised  by  these  proposals. 
Where  a  proposal  presents  material 
issues  that  require  Board  consideration, 
the  Board  has  reserved  the  right  to 
require  the  acquiring  bank  holding 
company  to  file  a  full  application. 

In  light  of  this  experience,  the  Board 
has  determined  to  raise  the  limit  on  the 
size  of  an  acquisition  that  would  qualify 
for  the  expedited  procedures.  This 
revision  permits  bank  holding 
companies  (subject  to  the  other  criteria) 
to  acquire  nonbank  companies  where 
neither  the  book  value  of  the  assets  to 
be  acquired  nor  the  gross  consideration 
paid  for  the  assets  exceeds  the  lesser  of 
$100  million  or  five  percent  of  the 
applicant's  consolidated  assets.* 

m.  Nonbank  Assets  Acquired  in  the 
Ordinary  Course  of  Business 

Pursuant  to  t  225.22(c)(7)  of 
Regulation  Y.  a  bank  holding  company 
may,  under  certain  circumstances, 
acquire  nonbank  assets  in  the  ordinary 
course  of  business  without  filing  an 
application  if  the  assets  to  be  acquired 
relate  to  activities  that  the  bank  holding 
company  has  previously  received 
approval  to  conduct.  The  Board  has 
interpreted  the  exception  for 
transactions  conducted  In  the  ordinary 
course  of  business  to  permit  the 
acquisition  of  less  than  substantially  all 
of  the  assets  of  a  company,  division,  or 
department  of  another  company.  12  CFR 
225.132.  This  interpretation  also  requires 
that  the  book  value  of  the  assets  to  be 
acquired  not  exceed  20  percent  of  the 
book  value  of  the  assets  of  the  applicant 
in  the  same  line  of  activity. 

The  Board  has  determined,  based  on 
its  experience  with  transactions  that  do 
not  qualify  for  the  exception  because  the 
transaction  exceeds  20  percent  of  the 
acquiring  company's  assets,  to  expand 
from  20  percent  to  50  percent  the 
relative  size  criteria  in  the  Board's 
interpretaUon  at  i  225.132  of  Regulation 
Y.  The  Board  believes  that  such  an 
expansion  of  the  criteria  would  not 
materially  affect  the  ability  of  the 
System  to  supervise  the  acquisition  of 
nonbank  assets  by  bank  holding 
companies,  and  it  would  place  banking 
organizations  on  a  more  comparable 
footing  with  nonbanking  competitors  in 
making  acquisitions. 


*  The  revision  retains  the  existing  provision  for 
bank  koMin^  companies  with  less  than  $300  miUiow 
in  total  consolidated  assets  thai  otherwise  meets 
the  criteria  set  forth  in  this  subsection.  These  bank 
holding  companies  woald  continue  to  be  able  to  use 
the  expeditad  procedure  If  neither  the  book  viloe  of 
the  assets  to  be  acquired  nor  the  groas 
consideration  to  be  paid  for  the  securities  or  Mte<i 
exceeds  tlS  million. 


Regulatory  FlexiUlity  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C  601  et  seq.).  the  Board  does 
not  believe  that  the  amendments  would 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendments  would  reduce 
regulatory  burdens  imposed  by  the 
Board's  procedures  on  bank  holding 
companies,  and  have  no  particular 
adverse  effect  on  other  entities.  These 
amendments  are  expected  to  have  a 
particular  benefit  to  small  bank  holding 
companies,  which  are  the  companies 
that  are  primarily  affected  by  the  limits 
that  have  been  raised  or  removed  by 
these  amendments. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  title  12  ol 
the  Code  of  Federal  Regulations,  part 
225.  to  read  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(JMl3).  18ia 
1831(i),  1843(cM8).  1844(b),  3106.  3108.  3907, 
3909.  33ia  and  3331-3351,  and  see  306  of  the 
Federal  Deposit  Insurance  Coiporation 
Improvement  Act  of  1991  (Pub.  L  No.  102-24Z 
105  Stat  2236  (1991)). 

2.  Section  225.12  is  amended  by 
redesignating  paragraphs  (d)  heading 
and  introductory  text,  (d)(1).  and  (d)(2) 
as  paragraphs  (d)(1)  heading  and 
introductory  text,  (d)(l)(i),  and  {d)(l)(ii), 
respectively,  and  by  adding  a  new 
paragraph  (d)(2)  to  read  as  follows: 

§225.12    Tranaacttooa  not  requJrInfl  Board 

approval 

•        •        «        •        • 

(d)(1)-** 

(2)  Certain  acquisitions  subject  to  the 
Bank  Merger  Act.  The  acquisition  by  a  , 
bank  holding  company  of  shares  of  a 
bank  or  company  controlling  a  bank  as 
part  of  the  merger  or  consolidation  of 
the  bank  with  a  subsidiary  bank  (other 
than  a  nonoperating  subsidiary  bank)  of 
the  acquiring  bank  holding  company,  or 
the  purchase  of  substantially  all  of  the 
assets  of  the  bank  by  a  subsidiary  bank 
(other  than  a  nonoperating  subsidiary 
bank)  of  the  acquiring  bank  holding 
company,  if — 
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(i)  The  bank  merger,  consolidation,  or 
asset  purchase  occurs  simultaneously 
with  the  acquisition  of  the  shares  of  the 
bank  or  barik  holding  company,  and  the 
bank  is  not  operated  by  the  acquiring 
bank  holding  company  as  a  separate 
entity  other  than  as  the  survivor  of  the 
merger,  consolidation  or  asset  purchase; 

(ii)  The  transaction  requires  the  prior 
approval  of  a  Federal  supervisory 
agency  under  the  Bank  Merger  Act  (12 
U.S.C.  1828(c)); 

(iii)  The  transaction  does  not  involve 
the  acquisition  of  any  nonbank  company 
that  would  require  prior  approval  under 
section  4  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843): 

(iv)  Both  before  and  after  the 
transaction,  the  acquiring  bank  holding 
company  meets  the  Board's  Capital 
Adequacy  Guidelines  (appendices  A 
and  B);  and 

(v)  The  acquiring  bank  holding 
company  has  provided  written  notice  of 
the  transaction  to  the  Reserve  Bank  at 
least  30  days  prior  to  the  transaction, 
and  during  that  period,  the  Reserve 
Bank  has  not  informed  the  bank  holding 
company  that  an  application  under  S 
225.11  is  required. 

I 

3.  Section  225.23  is  amended  by 
revising  paragraph  (f](2)(i),  and  by 
republishing  paragraph  (f)(2) 
introductory  text,  to  read  as  follows: 

§225.23    Procedures  for  applications, 
notices,  and  hearings. 

*  *        •        *        • 

(f)  Expedited  procedure  for  small 
acquisitiona — *  *  * 

•  *  *  *  • 

(2)  Criteria  for  use  of  expedited 
procedure.  The  procedure  in  this 
paragraph  is  available  only  if: 

(i)  Neither  the  book  value  of  the  assets 
to  be  acquired  nor  the  gross 
consideration  to  be  paid  for  the 
securities  or  assets  exceeds  the  greater 
of: 

(A)  $15  million;  or 

(B)  5  percent  of  the  consolidated 
assets  of  the  acquiring  company  up  to  9 
maximum  of  $100  million; 

*  *        *        •        • 

4.  Section  225.132  is  amended  by 
revising  the  second  sentence  in 

'  paragraph  (c)(2)  to  read  as  follows: 

§225.132    Acquisition  of  assets. 

***** 

(c)  *  *  * 

(2)  *  *  *  For  purposes  of  this 
interpretation,  an  acquisition  would 
generally  be  presumed  to  be  significant 
if  the  book  value  of  the  nonbank  assets 
being  acquired  exceeds  50  percent  of  the 
book  value  pi  the  nonbink  assets  of  the 


holding  company  or  nonbank  subsidiary 
comprising  the  same  line  of  activity. 
•        *        *        •        • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  23, 1992. 
WUUam  W.  WUes. 
Secretary  of  the  Board. 
[PR  Doc.  92-15182  Filed  e-2&-€2:  8:45  am] 
BILLING  CODE  UIIHII-F 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  121, 124,  and  134 

Procedural  Regulations  Concerning 
Appeals 

agency:  Small  Business  Administration 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  hereby 
amending  its  regulations  governing  the 
procedure  for  service  of  process  of 
appeals  brought  by  Program  Participants 
in  or  applicants  to  SBA's  section  8(a) 
program  to  SBA's  Office  of  Hearings 
and  Appeals  (OHA).  Specifically,  SBA 
will  now  require  that  a  copy  of  the 
petition,  including  all  attachments 
thereto,  be  served  by  certified  mail, 
return  receipt  requested,  on  SBA's 
Office  of  General  Counsel  in  addition  to 
the  service  currently  provided  to  SBA's 
Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership 
Development  (AA/MSB&COD).  Also, 
SBA  is  amending  these  procedural 
regulations  to  state  that  answers  in 
proceedings  relating  to  the  8(a)  program 
must  be  filed  at  OHA  no  later  than 
forty-five  (45)  days  after  the  date  of 
filing  of  the  petition  with  OHA. 
dates:  This  rule  is  effective  June  29, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT 
David  R.  Kohler,  Associate  General 
Counsel  for  General  Law.  Office  of  the 
General  Counsel,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW., 
WasfTington,  DC  20416.  (202)  205-6645. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  SBA's  procedural  regulations 
concerning  appeals  of  the  following 
actions  relating  to  SBA's  section  8(a) 
program:  (1)  Denial  of  program 
admission  based  solely  on  a  negative 
fmding(s)  of  social  disadvantage, 
economic  disadvantage,  ownership  or 
control  pursuant  to  13  CFR  124.206;  (2) 
graduation  pursuant  to  13  CFR  124.208; 
(3)  termination  pursuant  to  13  CFR 
124.209;  or  (4)  denial  of  a  request  to 
issue  a  waiver  pursuant  to  13  CFR 
124.317.  Presently,  pursuant  to  13  CFR 
124.210,  an  applicant  concern  or 
Program  Participant  may  initiate  such  an 


appeal  by  filing  a  petition,  in  accordance 
with  13  CFR  part  134,  with  OHA. 
Concurrent  with  its  OHA  filing,  the 
concern  is  also  required  to  serve  the 
AA/MSB&COD.  This  rule  amends  the 
regulation  to  require  that  service  also  be 
made  upon  SBA's  Office  of  General 
Counsel.  In  the  context  of  appeals 
relating  to  denials  of  program  admission 
pursuant  to  13  CFR  124.206  or  denials  of 
requests  for  waivers  pursuant  to  13  CFR 
124.317,  service  will  be  required  on 
SBA's  Associate  General  Counsel  for 
General  Law.  For  appeals  relating  to 
graduation  pursuant  to  13  CFR  124.208 
or  termination  pursuant  to  13  CFR 
124.209,  service  will  be  required  on 
SBA's  Associate  General  Counsel  for 
Litigation. 

This  rule  also  amends  SBA's 
regulations  governing  the  procedures  for 
filing  and  serving  pleadings  relating  to 
8(a)  appeals  at  OHA.  Section  134.12  of 
title  13  CFR,  states  that,  in  proceedings 
relating  to  the  8(a)  program,  answers 
shall  be  served  and  filed  no  later  than  45 
days  after  service  of  the  petition.  This 
rule  amends  the  regulation  to  require 
that  an  answer  be  filed  and  served  no 
later  than  45  days  from  the  date  the 
petition  was  filed  with  SBA's  Office  of 
Hearings  and  Appeals. 

Moreover,  §  134.14(a)  is  amended  (as 
is  §  121.1704  for'appeals  from  formal 
size  determinations)  to  specify  the 
changed  address  for  filings  with  the 
Office  of  Hearings  and  Appeals. 

Compliance  With  Executive  Orders 
12291, 12612,  and  12778,  the  Regulatory 
Flexibility  Act  (55  U.S.C.  601,  et  seq.), 
and  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chap.  35) 

Due  to  the  fact  that  this  rule  governs 
matters  of  agency  organization,  practice, 
and  procedure  and  makes  no 
substantive  change  to  the  current 
regulation,  SBA  is  not  required  to 
determine  if  it  constitutes  a  major  rule 
for  purposes  of  Executive  Order  12291, 
to  determine  if  it  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601    " 
et  seq.),  to  do  a  Federalism  Assessment 
pursuant  to  Executive  Order  12612,  or  to 
determine  if  this  rule  imposes  an  annual 
recordkeeping  or  reporting  requirement 
on  10  or  more  persons  under  the 
Paperwork  Reduction  Act  (44  U.S.C.  ch. 
35). 

For  purposes  of  E.0. 12778,  SBA 
certifies  that  this  rule  is  drafted,  to  the 
extent  practicable,  in  accordance  with 
the  standards  set  forth  in  section  2  of 
that  Order. 

SBA  is  publishing  this  regulation 
governing  agency  organization,  practice. 
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and  procedure  as  a  final  rule  without 
opportunity  for  public  conunent 
pursuant  to  5  U.S.C.  553(bKA). 

List  of  Subjects 

13  CFR  Part  121 

Administrative  practice  and 
procedure;  Government  procurement; 
Grant  programs — business;  Loan 
programs — business;  Small  business 

13  CFR  Part  124 

Government  procurement;  Hawaiian 
natives;  Tribally-owned  concerns; 
Minority  business:  Technical  Assistance 

13  CFR  Part  134 

Administrative  practice  and 
procedure;  Organization  and  function 
(Government  agencies). 

For  the  reasons  set  forth  above,  parts 
121. 124,  and  134  of  title  13.  Code  of 
Federal  Regulations,  are  amended  &» 
follows:  •   . 


PART  121-<  AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sections  3(a)  and  5(b)(6)  of  the 
Small  Business  Act  as  amended  (15  U.S.C 
632(a).  634(b)(6)).  and  Pub.  L  100-656. 102 
Stat.  3853  (1988). 

2.  Section  121.1704  is  revised  to  read 
as  follows: 

§121.1704    Where  to  appeal 

Written  Notices  of  Appeal  conforming 
to  §  121.1706  may  be  mailed  or 
personally  delivered  to  the  Office  of 
Hearings  and  Appeals  at  the  following 
address:  Office  of  Hearings  and 
Appeals,  Small  Business  Administration. 
suite  402, 1250  23rd  Street,  NW.. 
Washington,  DC  20037.  The  date  of  filing 
shall  be  the  date  the  pleading  is 
received  by  the  Office. 

PART  124-{  AMENDED] 

3.  The  authOTity  citation  tor  part  lz4 
continues  to  read  as  follows: 

Authority.  15  U.S.C.  634(b)(6).  638(j).  837(a). 
637(d)  and  Public  Law  98-661.  sea  1207. 
Public  Law  100-656.  and  Public  Law  101-37. 

4.  Section  124.210(b)  is  amended  by 
removing  the  last  sentence  and  adding 
four  sentences  in  its  place  to  read  as 
follows: 

{124.210    Appeals  to  SBAe Otftee of 
Hearings  and  Appeals. 

(b)  *  *  *  Concurrent  with  its  filing 
widj  OHA.  the  concern  shall  also  serve 
the  AA/MSB&COD  and  SRA'%  Office  of 
General  Counsel  with  a  copy  of  the 
petition,  including  attachments.  In  the 
context  of  a|q>eals  relating  to  denials  of 


program  admission  pursuant  to  S  124.206 
or  denials  of  requests  for  waivers 
pursuant  to  §  124.317.  service  on  the 
Office  of  General  Counsel  shall  be  made 
by  personal  delivery  or  certified  mail, 
return  receipt  requested,  to  SBA's 
Associate  General  Counsel  for  General 
Law.  For  appeals  relating  to  graduation 
pursuant  to  §  124.208  or  termination 
pursuant  to  §  124.209,  service  on  the 
Office  of  General  Counsel  shall  be  made 
by  personal  delivery  or  certified  mail, 
return  receipt  requested,  to  SBA's 
Associate  General  Counsel  for 
Litigation.  Service  should  be  addressed 
to  the  AA/MSB&COD  and  either 
Associate  General  Counsel  at  the  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20418. 
«        •        *        *        • 

5.  Section  124.211(d)  is  amended  by 
removing  the  last  sentence  and  adding 
two  sentences  in  its  place  to  read  as 
foUovffl: 

{124^11    Suspension  of  program 
assistance. 


(d)  *  *  *  Concurrent  with  Its  filing 
with  OHA.  the  concern  shall  also  serve 
the  AA/MSB&COD  and  SBA's  Office  of 
General  Counsel  with  a  copy  of  the 
petition,  including  attachments.  Service 
on  the  Office  of  General  Counsel  shall 
be  made  by  personal  delivery  or 
certified  mail,  return  receipt  requested, 
to  SBA's  Associate  General  Counsel  for 
General  Law. 


PART  134-{  AMENDED] 

6.  The  authority  citation  for  part  134 
continues  to  read  as  follows: 

Authority:  15  U.S.C  634(bK6)  and  Public 
Uw  100-56.  sees.  209.  409  (102  Stat.  3853). 

7.  Section  134.12(a)  is  amended  by 
removing  the  last  sentence  and  adding 
two  sentences  in  its  place  to  read  as 
follows: 


date  of  such  docketing,  to  SBA's  Office 
of  General  Counsel. 

8,  Section  134.14  is  amended  by 
revising  paragraph  (a)  and  by  revising 
the  second  sentence  of  paragraph  (b)  to 
read  as  follows: 

§  134.14    FlUng  and  service  of  pleadings. 

(a)  Filing.  Except  as  otherwise 
specifically  provided  in  this  part,  an 
original  and  one  copy  of  all  pleadings 
shall  be  filed  by  mail  or  personal 
delivery  with  the  Office  at  the  following 
address:  Office  of  Hearings  and 
Appeals.  Small  Business  Administration, 
suite  402, 1250  23rd  Street.  NW., 
Washmgton.  DC  20037.  The  date  of  filing 
shall  be  the  date  the  pleading  is 
received  by  the  Office. 

(b)  Service.  '  '  *  Service  shall  be 
complete  upon  personal  delivery,  upon 
mailing  first  class  postage  prepaid,  or. 
where  specified,  upon  mailing  certified    - 
mail,  return  receipt  requested,  to  the 
record  address,  unless  otherwise 
ordered  by  the  judge.  •  *  • 

Dated:  )une  2. 1992. 
Patricia  Saild, 
Administrator. 
|FR  Doc.  92-15100  Filed  6-26-92;  8:45am| 

BILLING  COOE  802S-01-M 


DEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 
15  CFR  Part  4 

[Docket  Na  920523-2123] 

Public  InfonnatkMi;  Appeals  From 
Initial  Determinations  and  Initial  Denial 
Officials 

agency:  U^.  Department  of  Commerce. 
action:  Final  rule. 


§134.12 

(a)  Time  for  filing.  *  *  *  In 
proceedings  relating  to  the  8(a)  program, 
the  answer  to  a  petition,  order  to  show 
cause  or  notice  shall  be  filed  with  the 
Office  of  Hearings  and  Appeals  and 
served  in  accordance  with  §  134.14  no 
later  than  45  days  after  the  filing  of  the 
petition,  order  to  show  cause,  notice,  or 
any  amendment  thereto,  with  SBA's 
Office  of  Hearings  and  Appeals,  and 
shall  otherwise  be  in  accordance  with 
the  requirements  of  this  section.  The 
Office  of  Hearings  and  Appeals  shall 
provide  notice  that  the  petition,  order  to 
show  cause,  notice,  or  amendment 
thereto  has  been  docketed,  including  tbe 


summary:  The  Department  of 
Commerce  is  amending  its  Freedom  of 
Information  Act  (FOIA)  regulations,  15 
CFR  part  4.  to  authorize  the  Assistant 
General  Coxmsel  for  Administration  to 
decide  FOIA  appeals.  Also,  the 
Department  is  adding  two  persons  to  the 
list  of  officials  authorized  to  make  initial 
denials  for  requests  for  records.  These 
amendments  are  necessary  to  expedite 
the  appeal  process. 
DATES:  June  29, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Gerri  LeBoo  at  202-377-4115. 
SUPPLEMENTARY  INFORMATION:  The 

Department  is  amending  1 4.B  and 

appendix  C  of  its  Fteedon  of     

Infonnation  Act  nigulatioiis.  15  CFR  part 
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4.  Section  4.8  is  amended  to  authorize 
the  Assistant  General  Counsel  for 
Administration  to  decide  appeals  from 
initial  determinations,  with  the 
exception  of  appeals  for  records  which 
were  initially  denied  by  the  Assistant 
General  Counsel  for  Administration, 
which  will  be  decided  by  the  General 
Counsel.  In  appendix  C.  two  persons  are 
added  to  the  list  of  officials  authorized 
to  make  initial  denials  of  requests  for 
records. 

Rulemaking  Requirements 

The  Department  determined  because 
this  rule  relates  solely  to  agency 
management  and  organization,  it  is 
exempt  from  the  requirements  of 
Executive  Order  12291  (section  1(a)(2)). 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act  of  1980(44 
U.S.C.  3501  el  seq.]. 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  J I 

Because  t&ls  rule  relates  solely  to 
agency  management  and  organization, 
the  notice  and  comment  and  delayed 
effective  date  requirements  of  the 
Administrative  Procedure  Act  are  pot 
applicable  (5  U.S.C.  553(a)(2)). 

Because  a  notice  of  proposed 
rulemaking  is  not  required  by  section 
553  of  the  Administrative  Procedure  Act 
or  by  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603  e/se?.). 

List  of  Subjects  in  15  CFR  Part  4 

Freedom  of  information.  Public 
information. 

.  For  the  reasons  set  forth  in  the 
preamble.  15  CFR  part  4  is  amended  as 
follows: 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Aotbority:  5  VS.C.  301,  5  U.S.a  552.  5 
U.S.C.  553.  Reorganization  Plan  No.  S  of  1950; 
31  U.S.C.  3717. 

PART  4-{AMEN0E0] 

2.  Section  4.8  is  amended  by  deleting 
the  words  **General  Counsel"  and 
adding  in  their  place  "Assistant  General 
Counsel  for  Administration"  in 
paragraphs  (b)  (4  places),  (c),  (e),  and 
(g),  and  by  adding  two  sentences  at  the 
end  of  paragraph  (b)  to  read  as  follows: 

or  untknely  dstays. 

•        •        *        *        • 

(b)  *  *  *  All  appeals  shaU  be  decided 
by  the  Assistant  General  Counsel  for 


Administration  with  the  exception  of 
appeals  for  records  which  were  initially 
denied  by  the  Assistant  General 
Counsel  for  Administration.  Appeals 
initially  denied  by  the  Assistant  General 
Counsel  for  Administration  shall  be 
decided  by  the  General  Counsel  at  the 
address  listed  in  this  paragraph. 

Appendix  C — Officials  Authorized  to 
Make  Initial  Denials  of  Requests  for 
Record 

3.  Appendix  C  is  amended  by  adding 
"Executive  Secretariat,  Director"  as  the 
first  listing  under  OflTice  of  the 
Secretary,  and  by  adding  "Director  for 
Administration"  as  the  third  listing 
under  Export  Administration. 

Dated:  June  23. 1992. 
Sonya  G.  Stewart, 

Director  for  Federal  Assistance  and 

Management  Support. 

[FR  Doc.  92-15189  Filed  6-26-92;  8:45  am] 

BILLING  CODE  3S10-FA-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Relrase  Nos.  34-30850;  3&-2S560:  IC- 
188041 

RIN  3235-AB14 

Employee  Benefit  Plan  Exemptlve. 
Rules  Under  Section  16  of  the 
Securities  and  Exchange  Act  of  1934 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Extension  of  phase-in  period  for 

rule  leb-S. 

StiMMARV:  The  Commission  today  is 
extending  the  phase-in  period  for 
compliance  with  the  substantive 
conditions  of  new  rule  16b-3  regarding 
employee  benefit  plan  transactions 
under  the  Seciuities  and  Exchange  Act 
of  1934  until  September  1, 1993  because 
further  rulemaking  is  contemplated. 
DATES:  The  Phase-in  period  for 
compliance  with  new  rule  16b-3  is 
extended  from  September  1, 1992  until 
September  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT 
Felicia  Smith.  (202)  272-2573,  Division  of 
Corporation  Finance. 

SUPPLEMENTARY  INFORMATION:  On 

February  8. 1991.  (56  FR  7242.  Feb.  21. 
1991),  the  Commission  adopted 
compreliensive  revisions  to  the  rules 
under  section  16  '  of  the  Seciuities  and 


Exchange  Act  of  1934  ("Exchange 
Act").*  The  new  regulatory  scheme 
generally  became  effective  on  May  1, 
1991,  but  a  16  month  phase-in  period 
was  provided  with  respect  to  specified 
rules  affecting  employee  benefit  plans, 
in  order  to  give  registrants  ample  time  to 
review  the  rule  changes  and  amend  their 
plans  accordingly.  *The  Adopting 
Release  provided  that  registrants  could 
elect  to  continue  relying  on  the 
exemptions  from  section  16(b)  of  the 
Exchange  Act  *  afforded  by  former  rules 
16a-8(b),»16a-8(g)(3),*and  16b-3  » after 
May  1. 1991.  but  would  be  required  to 
adopt  the  substantive  conditions  of  new 
rule  16b-^  •  by  September  1. 1992.* 

The  phase-in  period  applies  only  to 
the  substantive  conditions  of  the  former 
and  new  rules  governing  employee 
benefit  plans,  not  to  the  new  reporting 
requirements  under  section  16(a)  of  the 
Exchange  Act. "  Therefore,  transactions 
exempt  from  section  16(b)  under  either 
the  former  or  the  new  rules  must  be 
reported  in  accordance  with  the  new 
requirements." 

Since  the  adoption  of  the  new  rules 
under  Section  16.  a  number  of 
interpretive  issues  relating  to  the 
aspects  of  the  new  regulatory  scheme 
affecting  employee  benefit  plans,  as  well 
as  the  phase-in  period,  have  been 
addressed  by  the  staff  of  the  Division  of 
Corporation  Finance. "However,  the 


>15US.C78p(in8). 


•  15  use.  78a  el  seq.  (1988). 

'Exchange  Act  Release  No.  28889  (February  8, 
1991)  (S6  PR  72421  ("Adopting  Releate").  Sec  Section 
VII  for  transition  provisions  generally  and  Section 
VII.C  for  transition  provisions  relating  to  employee 
benefit  plans.  See  also  Section  VIl.B  for  transition 
provisions  relating  to  derivative  securities  and  cash- 
only  Instruments.  Those  provisions  became 
effective  on  May  1. 1991.  and  were  not  subject  to  the 
phase-in  period-  Note  that  if  an  option  is  acquired 
pursuant  lo  former  rule  16t>-3  during  the  phase-In 
period,  the  exemption  for  the  exercise  afforded  by 
new  rule  16b-a(b|  will  be  available  only  if  lh« 
securities  underlying  that  option  are  not  sold  «vi(hin 
six  months  of  the  option  grant  See  Crovath.  Swaine 
»  Moore.  Q.  2  (May  8. 1991  J. 

MSU.S.C78p(b)(19e8) 

M7  CFK  240.16a-8(b)  (1990). 

•17  CPR  240.168-6(g)(3)  (1990). 

'  17  CFR  240.ia»>-3  (1990). 

•17  CFR  240 16b-3  (1991). 

•The  Adopting  Release  specified  that  during  the 
phase-in  period,  registrants  may  not  elect  lo  comply 
with  selected  provisions  of  either  the  former  or  new 
rules,  arid  may  not  rely  on  new  rule  ieb-3  with 
respect  to  some  employee  t>enefit  plans  and  the 
former  rules  with  respect  lo  others.  Rather,  when  ■ 
registrant  chooses  to  comply  with  new  rule  lOb-3 
with  r«spect  to  a  new  or  existing  plan,  all  of  the 
registrant's  plans  must  t>e  conformed  lo  the  new 
rules  In  order  for  an  exemption  from  section  lB(b)  to 
be  available. 

'•l5U.S.C78p(a)(1988). 

"  See  rule  laa-a  (f)  and  (g)  (17  CFR  24ailto-3  (f) 
and  (g)  (1991)). 

"See  Exch«n«e  Act  Relene  Na  2n31  (April  28. 
1991)  jse  FR  IseZS).  wMch  oontains  intefpretattons 

CofMlTwed 
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Commission  intends  to  engage  in  further 
rulemaking  in  order  to  streamline  the 
reporting  requirements  and  exemptions 
applicable  to  employee  benefit  plan 
transactions.  Accordingly,  the  phase-in 
period  for  new  Rule  16b-3  is  extended 
until  September  1. 1993.  Registrants  that 
have  elected  to  have  their  plans  comply 
with  new  Rule  16b-3  may,  if  they  wish, 
change  this  election  and  return  to 
compliance  with  former  rules  16a-8(b). 
16a-8(g](3)  and  16b-3  until  the  end  of 
the  phase-in  period. 

By  the  Commission. 

Dated:  June  23. 1992. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  92-15203  Filed  6-26-92;  8:45  am] 
MLUNG  COOC  WIO-OI-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  0 

[Docktt  No.  R-92-1574;  FR-2911-F-021 

RIN  2501-AB18 

Standards  of  Conduct;  Final 
Amendments 

agency:  Office  of  the  Secretary,  HUD. 
action:  Final  rule. 


summary:  This  final  rule  amends  the 
Department's  Standards  of  Conduct 
regulations  at  24  CFR  part  0,  subpart  A, 
which  specify  the  responsibilities  of  the 
Department's  ethics  officials  under  the 
Standards  of  Conduct  Program.  The 
amendments  made  by  this  rule 
implement  the  Secretary's  division  of 
program  responsibilities  between  the 
General  Counsel,  the  designated  Agency 
Ethics  Official,  and  the  Assistant 
Secretary  for  Administration,  the 
Alternate  Agency  Ethics  Official.  The 
rule  provides  for  the  Assistant  Secretary 
for  Administration  to  carry  out  his  or 
her  program  responsibilities  through  the 
Department's  newly  created  Office  of 
Ethics,  which  reports  directly  to  the 
Assistant  Secretary  for  Administration. 
This  rule  also  implements  the 


of  the  shareholder  approval  requirement  applicable 
to  both  former  and  new  Rule  16b-3.  as  well  as 
technical  amendments  to  the  revised  rules.  See  also 
the  Index  of  letters  interpreting  the  new  Section  18 
rules  prepared  by  the  staff  of  the  Division  of 
Corporation  Finance,  which  organizes  letters  by 
subject  matter.  The  Index  is  updated  on 
approximately  the  first  day  of  every  month,  and 
copies  may  be  obtained  at  the  Public  Reference 
Room.  Securities  and  Exchange  Commission,  450 
Fifth  Street.  NW..  room  1024,  Washington.  DC  20549. 
The  Division  no  longer  will  take  a  position  with 
respect  to  whether  a  plan  complies  with  former  or 
new  Rule  16b-3  generally.  Further,  questions  of  first 
impression  arising  under  former  rule  16b-3  will  not 
be  addressed. 


reorganization  of  the  management  of  the 

Standards  of  Conduct  Program  at  the 

Regional  level.  The  specific  revisions 

made  by  this  rule  are  discussed  more 

fully  in  the  Supplementary  Information 

section  below. 

EFFECTIVE  DATE:  July  29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  J.  Haiman,  Director,  Office  of 
Ethics,  room  2158.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW.,  Washington.  DC 
20410,  telephone  (202)  708-3815  (voice/ 
TDD).  (This  is  not  a  toll-free  telephone 
number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  12674  of  April  12. 
1989,  Principles  of  Ethical  Conduct  for 
Government  Officers  and  Employees, 
directed  each  Federal  agency  head  to 
ensure  that  the  rank,  responsibilities, 
authority,  staffing  and  resources  of  the 
Designated  Agency  Ethics  Official  were 
adequate  to  ensure  the  effectiveness  of 
each  Federal  agency's  ethics  program. 
Within  HUD,  the  responsibility  for 
operation  of  the  Department's  ethics  or 
"Standards  of  Conduct"  Program  was 
delegated  to  the  General  Counsel,  who 
serves  as  the  Department's  Designated 
Agency  Ethics  Official.  The  Assistant 
Secretary  for  Administration  serves  as 
the  Alternate  Agency  Ethics  Official. 
(See  55  FR  6051,  February  21, 1990.) 

In  January  1990.  the  Secretary  of  HUD 
approved  the  establishment  of  a  free- 
standing, independent  Office  of  Ethics 
within  Uie  Department's  Office  of 
Administration.  The  Secretary  also 
approved  a  division  of  responsibilities 
for  administration  and  operation  of  the 
Standards  of  Conduct  program  between 
the  General  Counsel  and  the  Assistant 
Secretary  for  Administration.  Under  this 
division  of  responsibilities,  the  General 
Counsel  would  continue  to  provide  all 
legal  advice  and  assistance  required  for 
the  administration  of  the  Standards  of 
Conduct  Program.  The  Assistant 
Secretary  for  Administration  would  be 
responsible  for  coordinating  and 
managing  the  program.  This  authority 
includes  developing,  operating  and 
monitoring  all  Standards  of  Conduct 
Program  systems;  developing  and 
supervising  the  operation  of  Standards 
of  Conduct  education  and  training 
programs;  and  providing  counseling  to 
Department  employees,  with  assistance, 
when  appropriate,  from  the  Office  of 
General  Counsel.  The  Assistant 
Secretary  for  Administration  would 
carry  out  these  duties  through  the  Office 
of  Ethics. 

The  Secretary's  plan  for 
reorganization  of  responsibility  for 


administration  of  the  Standards  of 
Conduct  program  also  provided  for 
reorganization  of  certain  program  duties 
at  the  Regional  level.  Under  this  plan, 
the  Regional  Directors  of  Administration 
would  have  responsibility  for 
implementing  the  Standards  of  Conduct 
program  in  the  Field,  as  prescribed  by 
the  Office  of  Ethics.  The  Regional 
Counsel  would  continue  to  serve  as 
Deputy  Counselors. 

On  February  3, 1992  (57  FR  3967),  the 
Department  published,  for  public 
comment,  a  proposed  rule  that  set  forth 
the  proposed  organizational  changes  in 
the  Department's  administration  of  its 
Standards  of  Conduct  Program.  As 
noted  in  the  February  3. 1992  proposed 
rule,  only  the  regulations  at  24  CFR  part 
0,  subpart  A.  which  describe  the 
responsibilities  of  the  Department's 
ethics  officials,  were  proposed  to  be 
revised.  By  the  end  of  the  comment 
period  on  April  3, 1992,  the  Department 
had  not  received  any  comments  on  the 
proposed  rule. 

Accordingly,  the  Department  is 
adopting  the  proposed  amendments  to 
24  CFR  part  0,  subpart  A  without 
change.  The  amendments  made  to  24 
CFR  part  0.  subpart  A  by  this  rule  are 
as  follows: 

Section  0.735-101,  Purpose,  is  revised 
to  state  that  all  questions  about,  or 
requests  for,  interpretations  of 
regulations  governing  the  Standards  of 
Conduct  Program  may  be  directed  not    • 
only  to  the  Department's  Standards  of 
Conduct  Counselor,  or  a  Deputy 
Counselor,  but  also  to  the  Office  of 
Ethics. 

Section  0.735-102,  Definitions,  is 
revised  to  include  a  definition  for 
"Disclosure  Form"  and  to  list  the 
definitions  in  alphabetical  order. 

Section  0.735-104.  Interpretation  and 
Advisory  Service,  is  retitled 
"Responsibilities  of  Ethics  Officials", 
and  is  revised  to  reflect  the  new  division 
of  responsibilities  of  the  Department's 
ethics  officials  under  the  Standards  of 
Conduct. 

The  purpose  of  this  rule  is  to 
implement  the  Secretary's  plan  to  vest 
responsibility  for  the  operation  of  the 
Department's  Standards  of  Conduct 
Program  in  the  newly  formed,  free- 
standing Office  of  Ethics. 

Other  Matters 

Coordination 

In  accordance  with  the  requirements    ■ 
of  5  CFR  735.104,  the  amendments  made 
by  this  rule  have  been  reviewed  by  the 
Office  of  Personnel  Management  and 
the  Office  of  Government  Ethics. 


«^ 
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Environmental  Review 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  QuaUty  and  24  CFR 
50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  set  forth  in  this 
document  are  determined  not  to  have 
the  potential  of  having  a  signiflcant 
impact  on  the  quality  of  the  human 
environment,  and,  therefore,  are 
categorically  excluded  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969.  Accordingly,  a  Finding  of 
No  SigniHcant  Impact  is  not  required. 

Impact  on  Economy 

liiis  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
e05(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  signiflcant  economic 
impact  on  small  entities.  This  rule  only 
affects  former,  current  and  prospective 
Department  employees,  with  respect  to 
matters  of  standards  of  conduct  as 
Department'employees. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Offlcial  under  section  6(a]  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  This  rule 
only  would  affect  former,  current,  and 
prospective  Department  employees, 
with  respect  to  matters  of  standards  of 
conduct  as  department  employees.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12806.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  signiflcant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and,  thus,  is  not  subject  to 
review  under  the  Order.  No  change  in 
existing  HUD  policies  or  programs  will 
result  from  promulgation  of  this  rule,  as 
those  policies  and  programs  relate  to 
family  concerns. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1094  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  27, 1992  (57  FR  16804. 
16811)  pursuant  to  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

List  of  Subjecto  in  24  CFR  Part  0 

Administrative  practice  and 
procedure.  Conflict  of  interests. 

Accordingly.  24  CFR  part  0.  subpart  A 
is  amended  as  follows: 

PART  0— STANDARDS  OF  CONDUCT 

1.  The  authority  citation  for  part  0  is 
revised  to  read  as  follows: 

Authority:  5  U5.C  301: 18  U.S.C  201-212: 
EO.  11222,  E.0. 12674.  3  CFR,  1964-1965 
Comp.  P.  306;  5  CFR  735.101-412. 

2.  Section  0.73S-101  is  revised  to  read 
as  follows: 

S  0.735-101    PurpoM. 

The  maintenance  of  high  standards  of 
honesty,  integrity  and  impartiality  by 
Government  employees  is  essential  for 
the  proper  performance  of  the  public 
business  and  the  maintenance  of 
confldence  by  citizens  in  their 
Government  To  inform  the  public  and 
Department  staff  as  to  the  speciflc 
appUcation  of  this  general  principle,  this 
part  sets  forth  the  Department's 
regulations  prescribing  standards  of 
conduct  for,  and  governing  the 
submission  of  statements  of  employment 
and  flnancial  interests  by.  its  employees. 
All  questions  concerning,  or  requests 
for.  opinions  should  he  directed  to  the 
Department  Counselor  or  to  a  Deputy 
Counselor,  or  to  the  Office  of  Ethics  in 
Headquarters. 

3.  Section  0,735-102  is  revised  to  read 
as  follows: 


S  0.73&-1O2 

Business  entity  means  a  corporation, 
company,  Arm,  partnership,  society, 
joint  stock  company,  or  any  other 
organization  or  institution  having  a 
business  purpose  including,  but  not 
limited  to: 

(1)  Non-profit  organizations  or 


institutions  which  own  or  operate 
housing  units,  and 

(2)  Educational  and  other  institutions 
doing  research  and  development  or 
related  work  involving  grants  or  other 
types  of  financial  assistance  from,  or 
contracts  with,  the  Government 

Department  means  the  Deartment  of 
Housing  and  Urban  Development 

Disclosure  Forms  means  both  Public 
and  Confidential  Disclosure  Forms. 

Employee  means  an  employee  of  the 
Department  other  than  a  Special 
Government  employee. 

Person  means  an  individual  human 
being. 

Special  Government  employee  means 
a  person  who  is  retained,  designated, 
appointed  or  employed  by  the 
Department  to  perform  temp<{rary 
duties,  with  or  without  compensation, 
for  not  more  than  130  days,  during  any 
period  of  365  consecutive  days,  either  on 
a  full-time  or  intermittent  basis,  as 
deflned  in  18  U.S.C.  202. 

4.  Section  0.735-104  is  revised  to  read 
as  follows: 

§0.73S-104    RMponsibMltlMOfEtMcs 
Offldais. 

(a)  General  Counsel.  The  General 
Counsel  is  the  Department's  Designated 
Agency  Ethics  Offlcial  and  the 
Department's  Standards  of  Conduct 
Counselor  (Department  Counselor).  As 
the  Designated  Agency  Ethics  Official 
the  General  Counsel  has  primary 
responsibiUty  for  the  Department's 
Standards  of  Conduct  program,  and  is 
vested  with  the  duties  and 
responsibilities  of  a  designated  agency 
ethics  official  as  set  forth  in  5  CFR 
2638.203  of  the  government-wide  ethics 
regulations  promulgated  by  the  Office  of 
Government  Ethics. 

(b)  Assistant  Secretary  for 
Administration.  The  Assistant  Secretary 
for  Administration  is  the  Alternate 
Agency  Ethics  Official  The  Assistant 
Secretary  for  Administration  is 
responsible  for  the  day-to-day 
coordination  and  management  of  the 
Standards  of  Conduct  program.  The 
Assistant  Secretary  for  Administration 
shall  carry  out  his  or  her  responsibilities 
under  the  Standards  of  Conduct 
Program  through  the  Department's 
Office  of  Ethics. 

(c)  Director  of  the  Office  of  Ethics, 
Under  the  direction  of  the  Assistant 
Secretary  for  Administration,  the 
Director  of  the  Office  of  Ethics  will 
coordinate  and  manage  the 
Department's  Standards  of  Conduct 
program.  The  Director  of  the  Office  of 
Ethics  will  undertake  ttie  day-lo-day 
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operation  of  the  Standards  of  Conduct 
program. 

(d)  Regional  Director  of 
Administration.  The  Regional  Director 
of  Administration,  in  each  Regional 
Office,  is  responsible  for  implementing 
the  Standards  of  Conduct  program  in  the 
Field,  as  directed  by  the  Office  of  Ethics. 

(e)  Regional  Counsel.  The  Regional 
Counsel,  in  each  Regional  Office,  is 
responsible  for  undertaking  those 
Standards  of  Conduct  program  duties,  as 
directed  by  the  Office  of  General 
Counsel. 

(f)  Deputy  Counselors.  The  Associate 
General  Counsel  for  Equal  Opportunity 
and  Administrative  Law,  the  Assistant 
General  Counsel  for  Personnel  and 
Ethics  Law,  all  Regional  Counsels,  the 
Director  of  the  Office  of  Ethics,  and  any 
other  employees  designated  by  the 
Department  Counselor,  shall  serve  as 
the  Department's  Deputy  Standards  of 
Conduct  Counselors  (Deputy 
Counselors).  The  Deputy  Counselors 
assist  the  General  Counsel,  as  the 
Designated  Agency  Ethics  Official,  in 
carrying  out  responsibilities  with 
respect  to  the  Department's  Standards 
of  Conduct  program  and  in  providing 
advice  to  former,  current  and 
prospective  Department  employees 
regarding  questions  of  conflicts  of 
interest  and  on  other  matters  relating  to 
Standards  of  Conduct. 

(g)  The  Inspector  General.  The 
Inspector  General  is  the  Deputy 
Counselor  for  employees  of  the  Office  of 
Inspector  General.  The  Inspector 
General  shall  perform  all  necessary 
duties  involving  the  Standards  of 
Conduct  program  for  employees  of  the 
Office  of  Inspector  General.  These 
duties  include  the  collection,  review  and 
maintenance  of  all  Public  and 
Confidential  Financial  Disclosure  Forms 
submitted  by  employees  of  the  Office  of 
Inspector  General.  The  Inspector 
General  shall  provide  advice  and 
guidance  to  all  former,  current  and 
prospective  employees  of  the  Office  of 
Inspector  General  regarding  matters 
related  to  the  Standards  of  Conduct. 
Legal  advice  to  the  Office  of  Inspector 
General  regarding  conflicts  of  interest 
and  Standards  of  Conduct  shall  be 
provided  by  the  Office  of  the  Associate 
General  Counsel  for  Program 
Enforcement. 

Dated:  June  19. 1992. 
lack  Kemp, 
Secretary. 
(FR  Doc.  92-15156  Filed  6-25-92:  8:45aml 
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Office  of  ttie  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  905  and  968 

(Docket  No.  R-92-1531;  FB-29«0-C-03) 

RIN  2577-AB06 

Public  and  Indian  Housing 
Comprehensive  Grant  Program  and 
Amendments  to  ttie  Comprehensive 
Improvement  Assistance  Program 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

ACTION:  Final  rule;  technical 

amendments. 


summary:  This  document  makes  certain 
editorial  amendments  to  the 
Department's  final  rule  published  in  the 
Federal  Register  on  February  14, 1992 
(57  FR  5514).  The  February  14. 1992  final 
rule  amended  24  CFR  parts  905.  968.  and 
990  to  establish  the  regulations  for  the 
new  Comprehensive  Grant  program,  and 
to  revise  the  existing  regulations  of  the 
Comprehensive  Improvement 
Assistance  program  (CIAP). 
EFFECTIVE  DATE:  June  29. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  Indian  housing  issues,  Dominic 
Nessi.  Director,  Office  of  Indian 
Housing.  Public  and  Indian  Housing, 
room  4140.  telephone  (202)  708-1015. 

For  public  housing  issues.  Janice 
Rattley,  Director,  Office  of  Construction. 
Rehabilitation  and  Management.  Public 
and  Indian  Housing,  room  4136, 
telephone  (202)  708-1800. 

The  address  for  each  of  these  contacts 
is  the  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington.  DC  20410.  Hearing-or 
speech-impaired  individuals  may  calJ 
the  TDD  number  for  the  Office  of  Public 
and  Indian  Housing,  (202)  708-0850. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  On 
February  14. 1992  (57  FR  5514),  the 
Department  published  in  the  Federal 
Register  a  final  rule  which  amended  24 
CFR  parts  905,  968,  990  to  establish  the 
new  Comprehensive  Grant  program  for 
public  housing  agencies  (PHAs)  and 
Indian  Housing  authorities  (IHAs)  that 
own  or  operate  500  or  more  public  or 
Indian  housing  units.  The  February  14, 
1992  final  rule  also  revised  the  existing 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  to  limit  its 
applicability  to  PHAs  and  IHAs  that 
own  or  operate  fewer  than  500  public  or 
Indian  housing  units. 

Since  the  final  rule  was  published,  the 
Department  discovered  related  editorial 


errors  in  §5  905.602. 905.627.  968.102  and 
968.225. 

Section  905.627  sets  forth  the 
regulations  governing  homebuyer 
participation  in  the  Indian  housing  CIAP 
program.  This  section  provides  in 
paragraph  (b)(1)  that  the  IHA  shall 
inform  each  homebuyer  family  that  to 
participate,  the  family  must  be  in 
compliance  with  its  financial  obligations 
under  its  homebuyer  agreement. 
However,  the  obligation  to  be  in 
compliance  with  all  financial  obligations 
under  the  family's  homebuyer  agreement 
is  applicable  to  both  the  Indian  Housing 
CIAP  program  and  the  Indian  Housing 
Comprehensive  Grant  program,  and  was 
intended  to  be  included  in  S  905.602  of 
the  "General  Provisions"  of  subpart  I 
(§5  905.600-905.603)  of  part  905. 

This  document  therefore  corrects  this 
error  by  removing  this  paragraph  from 
§  905.627.  and  inserting  in  §  905.602. 

Section  968.225  sets  forth  the 
regulations  governing  homebuyer 
participation  in  the  public  housing  CIAP 
program,  and  contains  language 
identical  to  that  contained  in  {  905.627. 
As  with  i  905.627.  it  was  intended  that 
the  February  14. 1992  final  rule  remove 
paragraph  (b)(1)  from  §  968.225  (which  is 
identical  to  paragraph  (b)(1)  of 
§  905.627)  and  insert  this  paragraph  in 
S  968.102  of  the  "General"  provisions  of 
part  968.  to  make  this  paragraph 
applicable  to  both  the  public  housing 
CIAP  program  and  the  public  housing 
Comprehensive  Grant  program.  It  was 
discovered  that  not  only  did  the 
February  14. 1992  final  rule  fail  to  make 
this  revision,  but  that  the  entire 
§  968.225'was  inadvertently  omitted 
from  the  rule. 

This  document  therefore  corrects  the 
editorial  omissions  found  in  55  906.602. 
905.627.  968.102  and  968.225.  as 
discussed  above. 

List  of  Subjects 


24  CFR  Part  905 

Aged,  Grant  programs — housing  and 
community  development.  Grant 
programs — Indians,  Handicapped, 
Indians,  Loan  programs — housing  and 
community  development.  Loan 
programs — Indians,  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  968 

Grant  programs — housing  and 
community  development.  Loan 
programs — housing  and  community 
development.  Public  housing.  Reporting 
and  recordkeeping  requirements. 
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Accordingly,  the  following 
amendments  are  made  to  24  CFR  parts 
005  and  968: 

PART  905-HNDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  905  continues  to  read: 

Authority:  42  U.S.C.  1437aa.  1437bb.  1437cc 
1437ee;  25  U.S.C.  450e(b):  42  U.S.C.  3535(d). 

2.  Section'905.602  is  amended  by 
adding  a  paragraph  (d)  to  read  as 
follows: 

§  905.602    Special  requirements  for 
Turnkey  III  and  Mutual  Help  developments. 

(d)  In  order  to  participate,  the 
homebuyer  must  be  in  compliance  with 
his  financial  obligations  under  its 
homebuyer  agreement. 

3.  Section  90S.627(b)  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§905.627    Homebuyer  participation. 

(b)  The  IHA  shall  inform  each 
homebuyer  family  that: 

(1)  It  will  have  an  opportunity  to 
express  its  views  and  preferences  with 
respect  to  the  modernization  of  its  home; 

(2)  The  purchase  price  and  the 
amortization  period  will  be  increased  as 
provided  in  {  906.602; 

(3)  It  will  have  an  opportunity  to 
participate  in  the  Hnal  inspection  of  the 
work  to  determine  completion  in 
accordance  with  the  requirements;  and 

(4)  Participation  in  the  program  is 
optional,     i 

*      •      41    '•      • 

PART  968— PUBLIC  HOUSING 
MODERNIZATION 

4.  The  authority  citation  for  24  CFR 
part  968  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437d.  14371;  42  U.S.C. 
3535d.  I 

5.  Section  968.102  is  amended  by 
adding  a  paragraph  (d)  to  read  as 
follows:      1 1 

§  968. 1 02    Special  requirements  for 
Turnkey  III  developments. 

(d)  In  order  to  participate,  the 
homebuyer  must  be  in  compliance  with 
its  fmancial  obligations  under  its 
homebuyer  agreement. 

6.  Section  968.225  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  968.225    Homebuyer  participation. 

(b)  The  PHA  shall  inform  each 
homebuyer  family  that: 


(1)  It  will  have  an  opportunity  to 
express  its  views  and  preferences  with 
respect  to  the  modernization  of  its  home; 

(2)  The  purchase  price  and  the 
amortization  period  will  be  increased  as 
provided  in  S  968.102; 

(3)  It  will  have  an  opportunity  to 
participate  in  the  final  inspection  of  the 
work  to  determine  completion  in 
accordance  with  the  requirements;  and 

(4]  Participation  in  the  program  is 
optional 

Dated:  June  23, 1992. 

Joseph  G.  Schiff. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  92-15155  Filed  6-26-92;  8:45  am] 

BILUNO  CODE  4210-33-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Parts  70  and  75 

RIN  1219-AA11 

Safety  Standards  for  Underground 
Coal  Mine  Ventilation;  Correction 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACnON:  Final  rule;  corrections. 

summary:  This  document  corrects  errors 
in  the  safety  standards  for  underground 
coal  mine  ventilation  final  rule  that 
appeared  in  the  Federal  Register  on  May 
15. 1992  (57  FR  20868). 
EFFECTIVE  DATE:  August  16. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA.  phone  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On  May 

15. 1992,  MSHA  published  a  final  rule  to 
revise  its  safety  standards  for 
underground  coal  mine  ventilation.  This 
document  corrects  the  errors  in  that  rule. 

1.  On  page  20905,  in  the  first  column, 
in  the  3rd  paragraph,  the  3rd  line  from 
the  bottom  of  the  page.  "August  16. 
1992"  should  read  "September  16, 1992". 

2.  On  page  20905.  in  the  second 
column,  in  the  first  line  "August  15. 
1992"  should  read  "September  15. 1992". 

3.  On  page  20917.  in  §  75.323(c)(2).  in 
the  second  column,  the  16th  line  from 
the  top  of  the  page.  "245"  should  be 
removed. 

Dated:  June  23. 1992. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
(FH  Doc.  92-15140  Filed  6-26-«2;  8:45  amj 

BILLING  CODE  4S10-43-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

lFRL-4146-7] 

Drinking  Water  Regulations:  Maximum 
Contaminant  Level  Goals  and  National 
Primary  Drinking  Water  Regulations 
for  Lead  and  Copper 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule;  correcting 
amendments. 

SUMMARY:  EPA  is  correcting  errors  in 
the  text  of  the  national  primary  drinking 
water  regulations  for  lead  and  copper 
adopted  under  SDWA  that  appared  in 
the  Federal  Register  on  June  7. 1991  (56 
FR  26460)  and  the  Phase  II  regulations 
for  26  synthetic  organic  chemicals 
(SOCs)  and  seven  inorganic  chemicals 
(lOCs)  that  appeared  in  the  Federal 
Register  on  January  30. 1991  (56  FR 
3526). 

EFFECTIVE  DATE:  The  changes  in  40  CFR 
141.86  to  141.91  become  effective  on  June 
29. 1992.  The  changes  in  40  CFR  141.80  to 
141.85  become  effective  on  December  7, 
1992.  The  changes  in  40  CFR  142.62 
become  effective  on  July  30. 1992. 

FOR  FURTHER  INFORMATKMI  CONTACT 

Jeff  Cohen.  Office  of  Ground  Water  and 
Drinking  Water  (WH-550).  U.S. . 
Environmental  Protection  Agency.  401  M 
Street,  SW..  Washington,  DC  20460  (202) 
260-5456.  or  call  the  U.S.  EPA  Safe 
Drinking  Water  Hotline  between  8:30 
a.m.  to  5  p.m.  Eastern  Standard  Time, 
Monday  through  Friday  excluding 
Federal  holidays,  by  telephoning  toll- 
free  l-800-42ft-4791  nationwide. 

SUPPLEMENTARY  INFORMATION: 

On  June  7. 1991  the  United  States 
Environmental  Protection  Agency 
promulgated  maximum  contaminant 
level  goals  (MCLGs)  and  national 
primary  drinking  water  regulations 
(NPDWRs)  for  lead  and  copper  (56  FR 
26460).  On  January  30. 1991  the  United 
States  Environmental  Protection  Agency 
promulgated  MCLGs  and  NPDWRs  for 
26  synthetic  organic  chemicals  (SOCs) 
and  seven  inorganic  chemicals  (lOCs). 
The  regulatory  text  that  appears  in  the 
Code  of  Federal  Regulations  contains 
minor  errors  or  omissions  in  the 
monitoring,  treatment  technique,  and 
reporting  requirements.  This  notice 
corrects  those  errors  and  clarifies  the 
regulatory  requirements  under  the  rule. 
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Correction  to  NPDWRt  lor  l««d  and 
Copper  Published  on  lune  7, 1991  (5t  FR 
26460) 

Section  141.80(a)(2)  of  the  final  rules 
aet  forth  the  effective  dates  of  the 
regulations.  The  Agency  intended  to 
have  the  provision*  of  40  CFR  141.80 
become  effective  on  December  7. 1992. 
In  a  ]u)y  15, 1991  correclion  to  the  fvnal 
rules  (56  FR  32113),  the  Agency 
corrected  errors  in  S  141.80(a)(2) 
regarding  the  effective  dates  for  other 
sections  of  the  rules.  The  July  15, 1991 
notice,  however,  failed  to  include  an 
effective  date  for  5  141.80.  This  notice 
corrects  the  language  of  9  141.80ta)(2)  to 
Include  the  appropriate  date. 

Section  141.84  of  the  final  rule 
requires  all  water  systems  that  continue 
to  exceed  the  lead  action  level  after 
installing  optimal  corrosion  control 
treatment,  and.  if  necessary,  source 
water  treatment,  to  replace  all  lead 
service  Knes.  As  discussed  in  the 
preamble  to  the  final  rule  (56  FR  26521), 
the  Agency  intended  the  lead  service 
hne  replacement  requirements  to  be 
triggered  on  the  basis  of  first  draw  tap 
water  ssmplea.  and  not  lead  service  line 
samples.  Thus  the  Agency  intended  to 
allow  any  system  that  subsequently 
meets  the  lead  action  level  in  first  draw 
tap  water  samples  to  cease  replacing  its 
lead  service  lines.  Section  U\M[g]  of 
the  rule,  however,  inadvertently  states 
that  any  water  system  n»eeting  the  lead 
action  level  in  l««d  service  line  samples 
could  cease  replacing  lead  service  bne«. 
This  notice  correcta  the  language  in 
S  141J4(g)  of  the  regulation  to  darify 
that  systems  must  meet  the  lead  action 
level  in  first  draw  tap  water  samples, 
rather  than  lead  service  line  samples,  in 
order  to  cease  replacing  lead  service 

lines. 

The  final  rule  requires  all  public  water 
systems  that  exceed  the  lead  action 
level  to  deliver  a  pubKc  education 
program  In  accordance  with  the 
requirements  in  1 141.85.  The  content  of 
the  printed  materials  that  must  be  sent 
to  all  consumers  receiving  water  from 
such  systems  includes  information  on 
the  requirements  of  this  regulation,  the 
heahb  effects  of  lead,  the  sources  of 
lead  in  drinking  water,  and  steps 
consumers  can  take  to  reduce  their 
exposure  to  lead  in  drinking  water.  The 
required  public  education  language  in 
$  141.85(a)(1)  of  the  regulation 
incorrectly  states  that  public  water 
systems  must  replace  lead  service  lines 
"that  contribute  lead  coocentrations  of 
15  ppb  or  more."  Because  systems  are 
required  under  S  141.84  to  replace  lead 
service  lines  where  the  level  exceeds  15 
ppb,  the  Agency  intended  the  public 
education  material  to  state  that  water 


systems  must  replace  lead  service  lines 
"that  contribute  to  lead  concentratiorw 
of  nwre  than  15  ppb."  Today's  notice 
corrects  this  error. 

In  addition,  the  printed  material  each 
public  water  system  must  deliver  to  its 
consumers  indbdes  the  name  and  phone 
number  of  municipal  and  county 
agencies  that  can  provide  consimfiers 
with  information  on  the  community's 
water  supplier  and  the  local  laboratories 
qualified  to  conduct  lead  analyses. 
Section  141.85(a)(4)(iv)(B)  of  the 
regulation  contains  a  minor 
typographical  error,  (the  regulation 
refers  to  "dty  of  county  departments" 
Instead  of  "city  or  county  departments'! 
which  is  corrected  by  this  notice. 

Section  141.86(a)(9)  of  the  final  rule 
requires  each  public  water  system  that 
contains  lead  service  lines  to  collect  50 
percent  of  the  first  draw  san^Ies  it 
collects  during  each  monitoring  period 
from  sites  that  contain  lead  plxmibing 
and  50  percent  of  the  first  draw  samples 
it  collects  during  each  monitoring  period 
from  sites  served  by  lead  service  lines. 
As  explained  in  the  preamble  (56  FR 
26521),  the  Agency  intended  that  all  of 
the  lead  and  copper  tap  water  samites 
collected  during  each  monitoring  period 
be  first  draw  tap  water  samples.  Section 
141.86(a)(9)  of  the  urle  mistakenly  states 
that  a  water  system  must  collect  lead 
service  line  samples,  rather  than  first 
draw  san^iles.  from  those  sites  served 
by  lead  service  lines.  This  notice 
corrects  the  language  in  9  141.86(a)(9j  of 
the  regulation  to  clarify  tht  systems  must 
collect  first  draw  from  all  targeted 
sampling  sites  during  each  monitoring 
period. 

Section  141.86  of  the  final  rule 
requires  all  public  water  systems  to 
collect  first  draw  tap  water  samples 
from  residences  that  contain  the  most 
recently  irvstallcd  lead  plumbing 
materials  prior  to  the  lead  ban  becoming 
effective.  These  samples  must  be  one- 
liter  in  volume  and  reside  in  the  interior 
plumbing  of  each  structure  for  at  least 
six  hours.  As  discussed  in  the  preamble 
to  the  final  rule  {56  FR  26519,  EPA  1990L) 
the  Agency  interjded  that  first  draw 
samples,  which  are  not  acidified 
immediately,  stand  in  the  original  one- 
liter  container  for  at  least  28  hours  after 
acidification  to  insure  that  ail  of  the  lead 
has  dissolved.  The  final  rule 
inadvertently  omits  a  sentence  from 
9  141.86(b)(2)  of  the  regulation  informing 
public  water  systems  of  this 
requirement.  This  notice  corrects  that 
error. 

As  discussed  in  the  preamble  to  the 
final  rule  (56  FR  26522).  all  public  water 
systems  serving  3.300  or  fewer  people 
begin  tap  water  sampling  on  July  1, 1993. 


EPA  is  correcting  a  typographica}  error 
that  appears  In  the  table  in 
9  141.86(d)(1).  The  last  "system  size" 
entry  in  the  table  currently  reeds 
"3,300".  This  entry  should  read  "<  3.300". 
This  notice  corrects  this  error. 

As  discussed  in  the  preamble  to  the 
final  rule  (56  FR  26524),  the  Agency 
intended  to  a)k)w  all  small  and  mediura- 
size  water  systems  that  meet  the  lead 
and  copper  action  level  during  two 
consecutive  six-month  nranitoring 
periods  to  reduce  the  number  and 
frequency  of  lead  and  copper  tap  water 
sampling.  In  all  such  instances  EPA 
beheves  these  water  systems  have 
installed  optimal  corrosion  control 
treatment,  and  are  providing  minimally 
corrosive  water  to  their  customers. 
Section  141.86(d)(lKii)(B)  inadvertently 
states  that  small  and  medium-size  water 
systems  shall  collect  lead  and  copper 
tap  water  samples  until  they  meet  the 
lead  or  copper  action  level  during  two 
consecutive  six-month  mooitoring 
periods.  This  notice  corrects  this  error. 
As  discussed  in  the  preamWe  to  the 
final  rule  (56  FR  26526),  the  Agency 
intended  to  require  all  small  and 
medium-size  water  systems  that  exceed 
the  lead  or  copper  action  level  to  collect 
water  quality  parameter  samples  during 
the  same  monitoring  period  in  which  the 
exceedance  occurredL  The  Agency 
intended  this  requirement  to  apply  to 
small  and  medianv-size  systems  (hiring 
all  monitoring  periods  in  which  they 
exceed  an  action  level,  including 
reduced  monitoring  periods.  This  »K>tice 
therefore  adds  language  to 
9  141.86(d)(4)(v)  of  the  regulation  to 
clarify  that  small  and  mediunnsize 
water  systems  exceeding  an  action  level 
while  collecting  lead  and  copper  tap 
water  samples  at  a  reduced  number  and 
frequency  must  collect  water  quality 
parameter  samples. 

Section  141.87(e)(2)  of  the  final  rule 
allows  a  public  water  system  that 
maintains  state-specified  water  quality 
parameters  in  the  distribution  system  for 
three  consecutive  years — six 
consecutive  sixnaonth  monitoring 
periods — to  reduce  the  frequency  of 
water  quality  parameter  monitoring 
from  biannually  to  annually.  As 
discussed  in  the  preamUe  to  the  final 
rule  (56  FR  26527).  the  Agency  also 
intended  to  allow  a  water  system  that 
maintains  state  specified  water  quality 
parameters  in  the  distribotiim  system  for 
three  consecutive  years — three  twelve- 
month monitoring  periods — to  reduce 
the  frequency  of  water  quality 
parameter  monitoring  from  annually  to 
triennially.  Section  141.87  inadvertently 
omits  this  provision  fix)m  the  final  rule. 
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This  notice  amends  the  final  rule  to 
correct  this  error. 

Section  141.87(eK4)  of  the  final  rule 
requires  all  public  water  systems  that 
fail  to  operate  in  accordance  with  state 
specified  water  quality  parameters 
during  reduced  monitoring  to  resume 
monitoring  at  the  number  and  frequency 
applicable  to  water  systems 
immediately  after  the  state  establishes 
water  quality  parameter  values.  Section 
141.87(e)(4j  mistakenly  cross  references 
§  141.87(c)  rather  than  S  141.87(d) 
(which  relates  to  water  quality 
parameter  monitoring  after  the 
parameters  are  specified  by  the  state). 
This  notice  corrects  that  error. 

Section  141.88(c)  of  the  final  rule 
requires  all  public  water  systems  that 
install  source  water  treatment  to  collect 
lead  and  copper  source  water  samples 
at  each  entry  point  to  the  distribution 
system  during  each  of  two  consecutive 
six-month  monitoring  periods  after 
treatment  is  installed.  Section  141.88(c] 
mistakenly  refers  to  S  141.83(a)(2)  as 
containing  the  requirement  to  install 
source  water  treatment;  the  correct 
reference  should  have  been  to 
§  141.83(a)(3).  This  notice  corrects  this 
error. 

Section  141.88(e)(2)  of  the  final  rule 
allows  surface  water  systems  that  meet 
the  maximum  permissible  lead  and 
copper  source  water  levels  set  by  the 
state  for  three  consecutive  years  to 
reduce  the  monitoring  frequency  h-om 
annually  to  once  every  nine-year 
compliance  cycle.  The  parenthetical 
statement  at  the  end  of  §  141.88(e)(2) 
mistakenly  refers  to  S  141.23  as 
containing  the  definition  of  "nine-year 
'  compliance  cycle":  the  correct  reference 
should  be  S  141.2.  This  notice  corrects 
this  error. 

Section  141.89  of  the  final  rule 
contains  a  table  of  analytic  methods 
accompanied  by  several  footnotes.  The 
Agency  intended  that  the  analytic 
methods  included  in  the  table  be  used 
by  water  systems  and  states  to  analyze 
lead,  copper  and  water  quality 
parameter  samples.  This  notice  revises 
footnotes  5,  6.  and  7  to  insure  they 
correspond  to  the  most  recently  updated 
edition  of  EPA's  "Methods  for  the 
Determination  of  Metals  in 
Environmental  Samples"  (EPA/600/4- 
91/010).  The  updated  edition  of  this 
document  does  not  alter  the  substance 
of  any  of  the  analytic  methods  included 
in  S  141.89.  TTie  revised  document 
simply  provides  laboratory  analysts 
with  additional  background  information 
on  EPA  methods  for  analjrzing  lead  an 
copper.  This  document  is  currently  the 
only  source  of  these  methods. 

In  addition  to  amending  the  footnotes 
to  the  table  in  S  141.89.  EP/^s  correcting 


a  typographical  error  that  appears  in  the 
table  for  EPA  method  365.2.  The  table 
currently  states  that  method  365.2  is 
colorimetric,  ascorbic  acid,  two  reagent. 
The  table  should  state  that  method  365.2 
in  colorimetric,  ascorbic  acid,  single 
reagent.  This  notice  corrects  this  error. 

EPA  has  estimated  a  practical 
quantitation  limit  (PQL)  for  copper  of 
0.050  mg/L  and  a  method  detection  limit 
(MDL)  for  copper  of  0.001  mg/L  (0.020 
mg/L  may  be  used  as  the  MDL  when 
atomic  absorption  direct  aspiration  is 
used).  See  56  FR  26510-12.  Section 
141.89(e)  allows  public  water  systems  to 
report  the  results  of  copper  samples 
with  concentrations  measured  between 
the  PQL  and  the  MDL  as  either  the 
actual  level  or  one-half  the  copper  PQL 
However,  this  provision  mistakenly 
identifies  one-half  the  copper  PQL  as 
0.015  mg/L  rather  than  0.025  mg/L  (The 
copper  PQL  is  0.050  mg/L).  This  notice 
corrects  that  error. 

Section  141.90(c)  of  the  final  rule 
requires  all  public  water  systems  to 
report  the  completion  of  a  series  of 
inilestones  to  insure  that  the  corrosion 
control  treatment  requirements  are 
completed  in  accordance  with  the 
schedules  in  the  final  regulation.  The 
Agency  intended  to  have  all  water 
systems  that  wish  to  demonstrate  to  the 
state  that  optimal  corrosion  control 
treatment  has  been  installed  to  report 
the  information  in  S  141.81(b)(2)  or  (3)  to 
the  state.  Section  141.90(c)(1)  mistakenly 
tross  references  §  141.82(b)(2)  or  (3) 
rather  than  S  141.81(b)(2)  or  (3).  This 
notice  corrects  that  error. 

Section  141.90(e)(2)(ii)  of  the  final  rule 
requires  each  public  water  system 
subject  to  the  lead  service  line 
replacement  requirements  to 
demonstrate  annually  that  it  has 
replaced  at  least  7  percent  of  its  lead 
service  lines,  or  has  collected  lead 
service  line  samples  indicating  that  the 
lead  lines  not  replaced  contribute  less 
than  0.015  mg/L  to  tap  water  lead  levels. 
Section  141.90(e)(2)(ii)  mistakenly  cross 
references  §  141.84(b)  rather  than 
S  141.84(c).  This  notice  corrects  that 
error. 

Corrections  to  NPDWRs  for  Inorganic 
Chemicals  Published  on  January  30. 1991 
(56  FR  3528) 

The  United  States  Environmental 
Protection  Agency  (EPA)  promulgated 
maximum  contaminant  level  goals 
(MCLGs)  and  national  primary  drinking 
water  regulations  (NPDWR)  for  26 
synthetic  organic  chemicals  (SOCs)  and 
seven  inorganic  chemicals  (lOCs)  (56  FR 
3528)  on  January  30, 1991  ("phase  II 
rule").  All  sections  of  the  phase  II  rule 
(56  FR  3596)  will  become  effective  on 
July  30. 1992.  Section  142.62  of  the  phase 


II  rule  contains  requirements  for 
granting  variances  and  exemptions  from 
maximum  contaminant  levels  (MCJ^)  for 
organic  and  inorganic  chemicals,  but 
does  not  contain  provisions  for  granting 
exemptions  from  the  lead  and  copper 
rule. 

EPA  promulgated  MCLGs  and 
NPDWRs  for  lead  and  copper  (56  FR 
26460)  on  June  7, 1991  ("lead  and  copper 
rule").  Section  142.62  of  the  final  lead 
and  copper  rule  (56  FR  26563)  amended 
requirements  for  granting  variances  and 
exemptions  from  MCLs  for  organic  and 
inorganic  chemicals  and  established 
procedures  for  granting  exemptions  from 
the  treatment  technique  requirements 
for  lead  and  copper.  Specifically, 
SS  142.62  (f).  (g)  and  (h)(7)  of  the  lead 
and  copper  rule  contain  provisions  for 
granting  exemptions  from  the  corrosion 
control  treatment,  source  water 
treatment,  and  lead  service  line 
replacement  requirements  in  the  lead 
and  copper  rule.  These  provisions 
became  effective  on  July  7, 1991. 

The  requirements  in  §  142.62  of  the 
"Phase  n"  rule  become  effective  after 
the  requirements  in  S  142.62  of  the  lead 
and  copper  rules,  and  the  Phase  II 
provisions  will  therefore  supersede  the 
latter  requirements  on  July  30, 1992. 
However,  because  the  final  Phase  II  rule 
was  published  before  the  lead  and 
copper  rule,  it  does  not  include  the 
language  which  the  Agency  included  in 
S  142.62  (f),  (g)  and  (h)(7)  of  the  lead  and 
copper  rule  related  to  exemptions  for 
lead  and  copper.  EPA  wishes  to  retain 
that  language  after  the  Phase  II  rule 
becomes  effective,  to  ensure  that 
exemptions  fi'om  the  corrosion  control 
treatment,  source  water  treatment,  and 
lead  service  line  replacement 
requirements  in  the  lead  and  copper  rule 
are  available.  To  avoid  the  inadvertent 
result  of  having  those  provisions  deleted 
from  the  CFR,  EPA  is  today  correcting 
$  142.62  (f).  (g)  and  (h)(7)  in  the  Phase  II 
rule  to  include  the  language  related  to 
granting  exemptions  from  the  treatment 
technique  requirements  in  the  lead  and 
copper  rule. 

List  of  Subjects  in  40  CFR  Parts  141  and 
142 

Administrative  practice  and 
procedure,  Chemicals, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements  and 
water  supply. 

Dated:  June  16, 1992. 
Alan  Fox, 
Acting  Assistant  Administrotor  for  Water. 

The  following  corrections  are  made  to 
40  CFR,  subpart  L  S9  141.80  to  141.90: 
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1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l.  300g-2. 
300g-3.'300g-4.  300g-5.  300g-«,  300H.  and 
300  j-9. 

§141.80    [Corrected] 

2.  Section  141.80(a)(2)  is  revised  to 
read  as  follows: 

§  141.80    General  requirements. 

(a)  •  •  • 

(2)  The  requirements  set  forth  in 
§§  141.86  to  141.91  shall  take  effect  on 
July  7. 1991.  The  requirements  set  forth 
in  §§  141.80  to  141.85  shall  take  effect  on 
December  7. 1992. 


§  141.84    [Corrected] 

3.  Section  141.84(g)  is  revised  to  read 
as  follows: 

§  141;84    L^ad  service  line  replacement 

requirements. 

•        •        •        *        • 

(g)  Any  system  may  cease  replacing 
lead  service  lines  whenever  first  draw 
samples  collected  pursuant  to 
§  141.86(b)(2)  meet  the  lead  action  level 
during  each  of  two  consecutive 
monitoring  periods  and  the  system 
submits  the  results  to  the  State.  If  first 
draw  tap  samples  collected  in  any  such 
system  thereafter  exceeds  the  lead 
action  level,  the  system  shall 
recommence  replacing  lead  service  lines 
pursuant  to  paragraph  (b)  of  this  section. 


names  of  plumbing  contractors  that 
plumbed  your  home:  and 


§141.85    [Corrected] 

4.  In-  §  141.85(a)(1),  the  fifth  sentence 
is  revised  to  read  as  follows: 

§  141.85    Public  education  and 
supplemental  monitoring  requirements. 

•  •         *         •         • 

(a)  •  *  • 

(1)  *  *  *  We  are  also  required  to 
replace  each  lead  service  line  that  we 
control  if  the  line  contributes  lead 
concentrations  of  more  than  15  ppb  after 
we  have  completed  the  comprehensive 
treatment  program.  ♦  •  • 

•  «        •        •        * 

5.  Section  141.85(a)(4)(iv)(B)  is  revised 
to  read  as  follows: 

§  141.85    Public  education  and 
supplemental  monitoring  requirements. 

•  •         •         *         • 

(a)  •  •  • 

(4)  •  *  * 

(iv)*  *  • 

(B)  [insert  the  name  of  city  or  county 
department  that  issues  building  permits] 
at  [insert  phone  number)  can  provide 
you  with  information  about  building 
permit  records  that  should  contain  the 


§141J6    [Corrected] 

6.  Section  141.86(a)(9)  is  revised  to 
read  as  follows; 

§  141.86    Monitoring  requirements  for  lead 
and  copper  in  tap  water. 

(a)  *  *  * 

(9)  Any  water  system  whose 
distribution  system  contains  lead 
service  lines  shall  draw  50  percent  of 
the  samples  it  collects  during  each 
monitoring  period  from  sites  that 
contain  lead  pipes,  or  copper  pipes  with 
lead  solder,  and  50  percent  of  the 
samples  from  sites  served  by  a  lead 
service  line.  A  water  system  that  cannot 
identify  a  sufficient  number  of  sampling 
sites  served  by  a  lead  service  line  shall 
demonstrate  in  a  letter  submitted  to  the 
State  under  §  141.90(a)(4)  why  the 
system  was  unable  to  locate  a  sufficient 
number  of  such  sites.  Such  a  water 
system  shall  collect  first  draw  samples 
from  all  of  the  sites  identified  as  being 
served  by  such  lines. 

7.  Section  141.86(b)(2)  is  amended  by 
adding  a  sentence,  "If  the  sample  is  not 
acidified  immediately  after  collection, 
then  the  sample  must  stand  in  the 
original  container  for  at  least  28  hours 
after  acidification."  immediately  before 
the  last  sentence  of  the  paragraph. 

8.  In  the  table  in  §  141.86(d)(1),  the  last 
"system  size"  entry,  which  reads, 
"3,300".  is  revised  to  read.  "<3,300". 

9.  Section  141.86(d)(l)(ii)(B)  and  (4)(v) 
are  revised  to  read  as  follows: 

§  141.86    Monitoring  requirements  for  lead 
and  copper  in  tap  water. 

•  •         *         *         • 

(d)  *  *  * 

(1)  *  *  • 

(ii)  *  *  • 

(B)  The  system  meets  the  lead  and 
copper  action  levels  during  two 
consecutive  six-month  monitoring 
periods,  in  which  case  the  system  may 
reduce  monitoring  in  accordance  with 
paragraph  (d)(4)  of  this  section. 

*  *        *        *        * 

(4)  *   *   * 

(v)  A  small-  or  medium-size  water 
system  subject  to  reduced  monitoring 
that  exceeds  the  lead  or  copper  action 
level  shall  resume  sampling  in 
accordance  with  paragraph  (d)(3)  of  this 
section  and  collect  the  number  of 
samples  specified  for  standard 
monitoring  under  paragraph  (d)  of  this 
section.  Such  system  shall  also  conduct 
water  quahty  parameter  monitoring  in 
accordance  with  9  141.87  (b).  (c)  or  (d) 
(as  appropriate)  during  the  monitoring 
period  in  which  it  exceeded  the  action 


level.  Any  water  system  subject  to  the 
reduced  monitoring  frequency  that  fails 
to  operate  within  the  range  of  values  for 
the  water  quality  parameters  specified 
by  the  State  under  §  141.82(f)  shall 
resume  tap  water  sampling  in 
accordance  with  paragraph  (d)(3)  of  this 
section  and  collect  the  number  of 
samples  specified  for  standard 
monitoring  under  paragraph  (c)  of  this 
section. 

§  141.87    [Corrected] 

10.  In  §  141.87.  a  second  sentence  is 
added  to  paragraph  (e)(2)  to  read  as 
follows: 

§  141.87    Monitoring  requirements  for 
water  quality  parameters. 
«         •         •         •         * 

(e)  *  •  * 

(2)  *  *  *  Any  wafer  system  that 
maintains  the  range  of  values  for  the 
water  quality  parameters  reflecting 
optimal  corrosion  control  treatment 
specified  by  the  State  under  S  141.82(f) 
during  three  consecutive  years  of  aruiual 
monitoring  under  this  paragraph  may 
reduce  the  frequency  with  which  it 
collects  the  number  of  tap  samples  for 
applicable  water  quahty  parameters 
specified  in  paragraph  (e)(1)  from 
annually  to  every  three  years. 

•  *        *        *        • 

11.  Section  141.87(e)(4)  is  revised  to 
read  as  follows: 

§  1 4 1 .87    Monitoring  requirements  for 
water  quality  parameters. 

•  *         *         *         * 

(e)  *  *  * 

(4)  Any  water  system  subject  to  the 
reduced  monitoring  frequency  that  fails 
to  operate  within  the  range  of  values  for 
the  water  quality  parameters  specified 
by  the  State  in  §  141.82(f)  shall  resume 
tap  water  sampling  in  accordance  with 
the  number  and  frequency  requirements 
in  paragraph  (d)  of  this  section. 

§  141.88    [Corrected] 

12.  Section  141.88(c)  is  revised  to  read 
as  follows: 

§  141.88    Monitoring  requirements  for  lead 
and  copper  in  source  water. 
***** 

(c)  Monitoring  frequency  after 
installation  of  source  water  treatment. 
Any  system  which  installs  source  water 
treatment  pursuant  to  §  141.83(a)(3) 
shall  collect  an  additional  source  water 
sample  from  each  entry  point  to  the 
distribution  system  during  two 
consecutive  six-month  monitoring 
periods  by  the  deadline  specified  in 
§  141.83(a)(4). 
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13.  In  i  141.68(e)(2).  the  parenthetical 
statement  in  the  last  line  is  revised  to 
read  as  follows: 

$141.68    Monitoring  r«qulr*ments  for  taad 
and  copper  in  source  water. 


*  (as  that  term  is  defined  in 


(e)  •  • 
(2)  *  • 
S  141.2). 


9141.89    [Corrwted] 

14.  In  the  table  in  9  141.a9(a),  the 
"Methodology"  entry  for  EPA  method 
365.2.  which  states.  "Colorimetric. 
ascorbic  acid,  two  reagent."  is  revised  to 
read  "Colorimetric,  ascorbic  acid,  single 
reagent" 

15.  In  i  141.80(a).  footnotes  5, 6,  and  7 
are  revised  to  read  as  follows: 


'"Detennination  of  Metals  and  Trace 
Elements  in  Water  and  Wastes  by 
Inductively  Coupled  Plasma — Atomic 
Emission  Spectrometry,"  Revision  3.3,  April 
1991.  "Methods  for  the  Determination  of 
Metals  in  Environmental  Samples."  Office  of 
Research  and  Development.  Washingtoa  DC 
20480.  EPA/600/4-91/010.  lune  1991. 

•'Determination  of  Trace  Elements  in 
Waters  and  Wastes  by  Inductively  Coupled 
Plasma — Mass  Spectrometry."  Revision  4.4. 
April  1991.  "Methods  for  the  Determination  of 
Metals  In  Environmental  Samples."  OfTice  of 
Research  and  Development  Washington,  DC, 
20460.  EPA/600/4-91 /mo.  June  1991. 

'"Determinabon  of  Trace  Elements  by 
Stabilized  Temperature  Graphite  Furnace 
Atomic  Absorption  Sf)ectrometry,"  Revision 
1.2,  April  1991,  "Methods  for  the 
Determination  of  Metals  in  Environmental 
Samples."  Office  of  Research  and 
Development  Washington.  DC  20460.  EPA/ 
600/4-91/010.  June  1991. 

16.  Section  141.89(a)(4)  is  revised  to 
read  as  follows: 

9141.89  Analytic  method*. 

(a)  *  •  • 

(4)  All  copper  levels  measured 
between  the  PQL  and  the  MDL  must  be 
either  reported  as  measured  or  they  can 
be  reported  as  one-half  the  PQL  (a025 
mg/L).  All  levels  below  the  copper  MDL 
must  be  reported  as  zero. 

9141.90  (Cotractedl 

17.  SecHon  141.90  (c)(1)  and  (e)(2)(ii) 
are  revised  to  read  as  follows: 

9  141.90    Reporting  requirements. 

(c)  •  •  • 

(1)  For  systems  demonstrating  that 
they  have  already  optimized  corrosion 
control,  information  required  in 
§  141.81(b)  (2)  or  (3). 


(e)  *  •  • 
(2)  •  •  ' 


(ii)  Conducted  sampling  which 
demonstrates  that  the  lead 
concentration  in  all  service  line  samples 
from  an  individual  line(s).  taken 
pursuant  to  i  141.86(b)(3).  is  less  than  or 
equal  to  0.015  mg/L  In  such  cases,  the 
total  number  of  lines  replaced  and/or 
which  meet  the  criteria  in  9  141.64(c) 
shall  equal  at  least  7  percent  of  the 
initial  number  of  lead  lines  identified 
under  paragraph  (a)  of  this  section  (or 
the  percentage  specified  by  the  State 
under  9  141.84(f]). 

40  CFR  9  142.62.  which  becomes 
effective  on  July  30. 1992,  is  amended  as 
follows: 

PART  142— (AMENOEO] 

1.  The  authority  citation  for  Part  142 
continues  to  read  as  follows: 

Authority:  42  IJ.S.C.  300f.  300»-1.  300g-2. 
aOQg-^,  300g-4.  300g-^  300g-e,  SOOH-  3O0i-8- 

9142.62    ICorrected] 

2.  Section  142.62(f).  introductory  text 
of  (g),  and  (h)(7)  are  revised  to  read  as 
follows: 

9  142.62    Variances  and  exemptions  from 
ttte  maximum  contaminant  teveis  for 
Inorganic  and  organic  contaminants  and 
ttte  treatment  tcctmlqu*  for  l»ad  and 
copper. 

•  •        •        •        • 

(f)  The  State  may  require  a  public 
water  system  to  use  bottled  water, 
point-of-use  devices,  point-of-entry 
devices  or  other  means  as  a  condition  of 
granting  a  variance  or  an  exemption 
from  the  requirements  of  9  141.61  (a) 
and  (c)  and  9  141.62.  to  avoid  an 
unreasonable  risk  to  health.  The  State 
may  require  a  public  water  system  to 
use  bottled  water  and  point-of-use 
devices  or  other  means,  but  not  point-of- 
entry  devices,  as  a  condition  of  granting 
an  exemption  from  corrosion  control 
treatment  requirements  for  lead  and 
copper  in  9S  141.81  and  141.82  to  avoid 
an  unreasonable  risk  to  health.  The 
State  may  require  a  public  water  system 
to  use  point-of-entry  devices  as  a 
condition  of  granting  an  exemption  from 
the  source  water  treatment  and  lead 
service  line  replacement  requirements 
for  lead  and  copper  under  9S  141.83  and 
141.84  to  avoid  an  unreasonable  risk  to 
health. 

(g)  Public  water  systems  that  use 
bottled  water  as  a  condition  for 
receiving  a  variance  or  an  exemption 
from  the  requirements  of  9  141.61(a)  and 
(c)  and  9  141.62.  or  an  exemption  from 
the  requirements  of  99  141.61-141.84 
must  meet  the  requirements  specifled  in 
either  paragraph  (g)(1)  or  (g)(2)  and 
paragraph  (g)(3)  of  this  section: 

•  •        •        •        • 

0»)  •  •  • 


(7)  In  requiring  the  use  of  a  point-of- 
entry  device  as  a  condition  for  granting 
an  exemption  from  the  treatment 
technique  requirements  for  lead  and 
copper  under  9  141.63  or  9  141.84,  the 
State  must  be  assured  that  use  of  the 
device  will  not  cause  increased 
corrosion  of  lead  and  copper  be£u-ing 
materials  located  between  the  device 
and  the  tap  that  could  increase 
contaminant  levels  at  the  tap. 

(FR  Doc  92-15206  Filed  6-26-92:  8:45  am] 
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DEPAmHIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  60 

RIN  090S-AD0S 

Health  Education  Assistance  Loan 
Program 

agency:  Public  Healdi  Service.  HIIS. 
ACTtOfC  Final  regulations. 

summary:  This  Hnal  regulation  amends 
the  existing  regulations  governing  the 
Health  Education  Assistance  Loan 
(HEAL)  program  to  conform  those 
regulations  with  amendments  made  to 
sections  727-739A  of  the  Public  Health 
Service  Act  (die  Act)  by  die  Health 
Professions  Reauthorization  Act  of  1988. 
This  rule  also  revises  the  regulations:  To 
conform  with  the  amendments  made  to 
the  Act  by  the  Compact  of  Free 
Association  Act  of  1965;  to  amend 
regulatory  sections  that  contain 
information  collection  requirements 
with  current  OfTice  of  Management  and 
Budget  control  numbere;  and  to  make 
other  changes  which  are  technical  or 
clarifying  in  nature.  This  amendments 
bring  the  existing  regulations  up  to  date 
with  current  department  policy  and 
statutory'  amendments  made  to  sections 
727-739A  of  die  Act 
EFFECTIVE  DATE:  These  regulations  are 
effective  June  29, 1992. 
FOR  FURTHER  HiFORMATION  CONTACT: 
Mr.  Stuart  Weiss,  Chief,  Healdi 
Education  Assistance  Loan  Branch, 
Division  of  Student  Assistance,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8-29,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  telephone 
number  301-443-l54a 

SUPeLCMeNTARV  MFORMATKM:  The 
Health  Education  Assistance  Loan 
(HEAL)  program  is  governed  by  sections 
727-739A  (42  U.S.C  294-294/-1)  of  die 
Public  Healdi  Service  (PHS)  Act  (die 
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Act).  Sections  727-739A  of  the  Act 
authorize  the  Secretary  to  provide  a 
Federal  program  of  insurance  for  loans 
made  to  students  in  schools  of 
allopathic  medicine,  osteopathic 
medicine,  dentistry,  veterinary 
medicine,  optometry,  podiatric  medicine, 
public  health,  pharmacy,  and 
chiropractic,  and  graduate  students  in 
health  administration,  clinical 
psychology  and  allied  health.  The  loans 
are  made  by  eligible  lenders  such  as 
banks,  credit  unions,  savings  and  loan 
associations,  pension  funds,  HEAL 
schools,  State  agencies  or 
instrumentalities,  and  insurance 
companies.  Regulations  governing  the 
HEAL  program  are  codified  at  42  CFR 
part  60. 

The  Health  Professions 
Reauthorization  Act  of  1988,  title  VI  of 
Public  Law  100-607,  enacted  November 
4, 1988,  made  amendments  to  sections 
727-739A  of  the  PHS  Act.  This  final  rule 
incorporates  into  the  existing 
regulations  changes  which  are  technical 
and  ministerial  in  nature,  to  conform  the 
regulations  to  the  amendments  made  by 
Public  Law  100-607. 

Public  Law  100-607  provides  an 
amendment  that  requires  that  HEAL 
holders  must  comply  with  any 
provisions  in  the  regulations  required  of 
HEAL  lenders,  including  but  not  limited 
to  provisions  regarding  applications, 
contracts,  and  due  diligence.  The 
Department  is  therefore  adding 
throughout  the  HEAL  regulations,  where 
appropriate,  the  words  "or  holder"  or 
"or  holders"  to  comply  with  this  overall 
requirement. 

Further  amendments  are  being  made 
at  the  end  of  appropriate  section  texts  to 
cite  current  Office  of  Management  and 
Budget  (0MB)  control  numbers  in  those 
sections  that  contain  information 
collection  requirements.  A  list  of  current 
0MB  control  numbers  is  provided  in  the 
discussion  of  the  Paperwork  Reduction 
Act  section  addressed  later  in  this 
preamble. 

Other  amendments  are  discussed 
below  according  to  the  section  numbers 
and  titles  of  the  regulations. 

Subpart  A — General  Program 
Description 

Section  60. 1     ■'What  is  the  HEAL 
Program?" 

The  Department  is  revising  the  first 
sentence  of  paragraph  (a)  of  this  section 
to  change  the  word  "osteopathy"  to 
"osteopathic  medicine"  and  the  word 
"podiatry"  to  "podiatric  medicine",  in 
accordance  with  Public  Law  100-607. 


Subpart  B — The  Borrower 

Section  60.5     "Who  is  an  eligible 
student  borrower?" 

The  Department  is  revising  paragraph 
(a)  of  this  section  to  reflect  the  revised 
definition  of  "State"  (as  defined  in 
9  60.50(a)),  in  accordance  with  Public 
Law  99-239,.  the  Compact  of  Free 
Association  Act  of  1985. 

Section  60.8     "What  are  the  borrower's 
major  rights  and  responsibilities?" 

The  Secretary  is  adding  a  new 
paragraph  (a)(12)  to  this  section  of  the 
regulations  to  incorporate  the  change 
that  allows  any  borrower  who  received 
a  HEAL  loan  with  a  fixed  interest  rate 
exceeding  12  percent  per  year  to  enter 
into  an  agreement  with  the  lender  which 
made  this  loan  for  the  reissuance  or 
refinancing  of  the  loan  at  the  interest 
rate  in  effect  for  HEAL  loans  on  the  date 
the  borrower  submits  an  application  for 
reissuance  or  refinancing. 

Subpart  C— The  Loan 


"How  much  can  be 


Section  60.10 
borrowed?" 

The  Department  is  revising 
paragraphs  (a)(1)  and  (b)(2)  of  this 
section  to  change  in  both  places  the 
word  "osteopathy"  to  "osteopathic 
medicine"  and  the  word  "podiatry"  to 
"podiatric  medicine",  in  accordance 
with  Public  Law  100-607. 

Section  60. 13     "Interest. " 

Paragraph  (b)  is  revised  to  reflect  the 
statutory  change  for  compounding 
interest.  Prior  to  November  4. 1988.  the 
lenders  were  required  to  compound 
unpaid  accrued  interest  semiannually. 
The  statutory  change  allows,  rather  than 
requires,  the  compounding  of  interest  on 
a  semiannual  basis. 

Subpart  D— The  Lefider 

The  heading  of  subpart  D  is  revised  to 
include  the  words  "and  Holder". 

Section  60.30     "Which  organizations 
are  eligible  to  apply  to  be  HEAL 
lenders?" 

The  section  heading  is  revised  to 
include  eligible  holders  as  well  as 
eligible  lenders.  In  accordance  with 
sections  732(d)  and  737(2)  of  the  Act.  as 
amended  by  Public  Law  100-607,  the 
Secretary  is  including  an  additional  type 
of  organization  as  an  "eligible  lender", 
and  is  revising  paragraph  (c)  of  this 
section  to  include  the  types  of 
organizations  eligible  to  be  holders. 
Paragraph  (d)  has  been  added  to  clarify 
that  all  holders  of  HEAL  loans  are 
subject  to  regulations  applicable  to 
lenders  including,  but  not  limited  to. 


those  provisions  regarding  applications, 
contracts,  and  due  diligence. 

Section  60.31     'The  application  to  be  a 
HEAL  lender." 

The  section  heading  and  paragraphs 
(a)  and  (b)(1)  are  revised  to  include 
eligible  holders  as  well  as  eligible 
lenders.  The  Secretary  is  revising 
paragraph  (c)  of  this  section  to  state  that 
the  applicant  must  develop  written 
procedures  for  making,  servicing,  and 
collecting  HEAL  loans. 

Section  60.32     'The  HEAL  lender  or 
holder  insurance  contract. " 

The  Department  is  revising  paragraph 
(c)(3).  in  accordance  with  the  statute,  to 
provide  that,  in  making  comprehensive 
insurance  contracts,  the  Secretary  shall  ; 
give  priority  to  eligible  lenders  that 
agree  to:  (1)  Make  HEAL  loans  to 
students  at  an  interest  rate  below  the 
prevailing  rate  during  the  period 
invplved;  or  (2)  to  make  HEAL  loans  to 
students  under  more  favorable  terms 
than  those  generally  being  offered  by 
eligible  lenders  for  HEAL  loans  during 
the  period  involved. 

Section  60.35     "HEAL  loan  collection." 

Paragraph  (c)(3)  of  this  section  has 
been  revised  to  state  that  prior  to  the 
payment  of  a  default  insurance  claim  by 
the  Secretary,  the  lender  or  holder  must 
commence  and  prosecute  a  legal  action 
for  such  default  except  under 
circumstances  specified  by  law. 

Section  60.38 
loan. " 


"Assignment  of  a  HEAL 


The  introductory  text  to  this  section 
has  been  revised  to  reflect  the  statutory 
change  which  adds  "or  a  public  entity  in 
the  business  of  purchasing  student 
loans"  to  the  definition  of  eligible 
holder. 

Section  60.40    "Procedures  for  filing 
claims. " 

The  Department  is  revising  paragraph 
(c)(l)(i)  of  this  section  to  state  that  if  a 
lender  determines  that  it  is  not 
appropriate  to  commence  and  prosecute 
an  action  against  a  defaulted  borrower, 
it  must  file  a  default  claim  with  the 
Secretary  within  30  days  after  it  has 
been  determined  to  be  in  default. 

Section  60.41     "Determination  of 
amount  of  loss  on  claims. " 

Paragraph  (a)  has  been  revised  to 
clarify  that  the  term  "amount  of  loss" 
means,  with  respect  to  a  HEAL  loan,  the 
unpaid  balance  of  principal  and  interest, 
"less  the  amount  of  any  judgment 
collected  pursuant  to  default 
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proceedings  commenced  by  the  eligible 
lender  or  holder  involved." 

Subpart  E— The  School 

Section  60.50    "Which  schools  are 
eligible  to  be  HEAL  schools?" 

The  Department  also  is  amending  the 
concluding  text  of  paragraph  (a)  that 
defines  "State",  by  inserting  after  'Trust 
Territory  of  the  Pacific  Islands"  "(the 
Republic  of  Palau).  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia",  in  accordance 
with  Public  Law  99-239,  the  Compact  of 
Free  Association  Act  of  1985.  This 
change  is  being  made  to  update,  for 
purposes  of  this  loan  program,  those 
entities  that  are  viewed  as  a  State. 

Section  60.51     "The  student  loan 
application." 

The  Department  is  deleting  the 
citation  in  paragraph  (f)(1)  of  this 
section  "and  published  under  34  CFR 
674.13",  since  it  is  no  longer  used  by  the 
Department  of  Education.  The  need 
analysis  methodologies  are  now 
authorized  under  part  F  of  title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

JustiflcaticMi  for  Omitting  Notice  of 
Proposed  Rulemaking 

Since  these  amendments  are  of  a 
technical  and  ministerial  nature,  the 


Secretary  has  determined  pursuant  to  5 
U.S.C.  553  and  departmental  policy  that 
it  is  unnecessary  and  impractical  to 
follow  proposed  rulemaking  procedures 
or  delay  the  effective  date  of  these 
regulations. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Department  believes  that  the 
resources  required  to  implement  the  new 
requirements  in  these  regulations  are 
minimal  in  comparison  to  the  overall 
resources  of  the  lenders  and  the  schools. 
Therefore,  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980.  the  Secretary 
certifies  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Department  also  has  determined 
that  this  rule  is  not  a  major  rule  under 
Executive  Order  12291;  therefore,  a 
regulatory  impact  analysis  is  not 
required.  The  rule  will  not  exceed  the 
threshold  level  of  $100  million 
established  in  section  (b)  of  Executive 
Order  12291. 

Paperwork  Reduction  Act  of  1980 

The  Health  Education  Assistance 
Loan  regulations  contain  information 
collections  which  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  the  Pa{>erwork  Reduction 


Act  of  1980  and  assigned  control 
numbers  0915-0034,  0915-0036.  0915- 
0038,  0915-0043.  091&-O100.  and  0915- 
0108.  The  title,  description,  and 
respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting,  notification  and 
recordkeeping  burdens.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Title:  Health  Education  Assistance  Loan 

(HEAL)  Program 
Description:  Authority  for  the  Secretary 
to  provide  a  Federal  program  of 
insurance  for  loans  made  to  health 
professions  students.  The  loans  are 
made  by  eligible  lenders  such  as 
banks,  credit  unions,  savings  and  loan 
associations,  pension  funds,  insurance 
companies.  HEAL  schools,  and  State 
agencies  or  instrumentalities  of  a 
State. 
Description  of  Respondents:  Nonprofit 
institutions,  and  businesses  or  other 
for  profit  institutions. 


Estimated  Annual  Reporting,  Notification  and  Recordkeeping  Burden: 


Section  No. 


Annual  No.  of  respondents 


Frequen- 
cy* of 
response 


Total 
annual 

re- 
sponses 


Average 
tMjrden 

per 
response 


Artoual 
burden 
hours 


0MB 

No 

(0915- 

) 


60.7(a)(1)  fii): 

(Reporting) 

60.7(a)(2):          I 
(Notification) 

60.7(aM2): 

(Recordkeeping).. 

60.7(aM3): 

(Reporting) _ 

60.7(c)(2): 

(NoUficatior^) 

(Recordkeeping).. 
60.7(c)(3): 

(Reporting) 

60.8(a)(5): 

(Notification) 

60.8(b)(3): 

(Notificaton) 

60.11(e): 

(Notification) 

60.11(f)(5): 

(Notification) 


60.12(b): 

(Notification) 

■   *  ■ 
60.12(c):  I  ' 

(ftotification) 

60.18: 

(Notificatioft) 


29.442. 


87.000 


31  mn.. 


45.434  hrs.. 


Burden  included  in  60.7(a)(1)(ii).. 


Burden  included  in  60.34(b)(2)  and  in  60.61(a)  (1) 
and  (2). 


Burden  included  in  60.7(a)(1)(ii).. 

Burden  included  in  60.34(b)(1) .- 
0 


Burden  included  in  60.12(b) 

Burden  included  in  60.38(a) 

37,200...... 

Burden  included  in  60.34{b)(i).. 


37.200 


lOcnin. 


6.200  hrs.. 


sasio. 


52.500 


7.5  nwn.. 


6.563  hrs. 


Burden  included  in  60.12(1^.. 
72. 


3.000 


40min.. 


2.000  hrs. 


0038 
0108 

0108 

0108 

0108 

0108 
0108 

0108 

0108 

0108 

0108 

0043 
0108 

0034 
0108 

0108 

0108 
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EsTiMATEO  Annual  REPORTtNO,  NouFicA-noN  AND  Recordkeeping  Burden:— Continued 


Section  No. 


60.21(b)(2): 

(Notification) 

60.3t(a): 

(Reporting) — 


60.31(c): 

(Recordkaepins).... 

60.32(b): 

(Reporttoig) 

60.33(c): 

(Notification) 

60.33(e): 

(Rewrting) „. 


60.33(g): 

(Notification)  _ _ 

60  34(bMl): 

(Notification) 


60,34(b)(2): 

(Recordkeeping).- 
60  34(c): 

(Notificalion) 

60.35(a)(1): 

(Notification) . 


Annuel  fto.  ci  respondents 


72.. 
70.. 


Frequen- 
cy'o« 
resportse 


(Recordkeeping) 

60.35(a)(2): 

(Reporting)  072 


(Reporting).. 


(RecofdKeepmg) 

60.35(c)(2): 

(Notitication) 

60  36(e): 

(Notification) _ 

60.37(a): 

(t>4olification) — 

60.37(a)(1): 

(Reecrdheeping) 

60.37(c): 

(Recordkeeping) -.. 

60J7(c>(1): 

(Recordkeep«ig) 

60.37(c)(3): 

(Notification) 

60.M(8): 

(Notification) 

(Reporting) 


72 

72. 

72 

72 

72 

72 


72.. 

72.. 

72 

72...„ 

72... 


Total 
annual 

re- 
sponses 


3.000 
70 

72 

275 

SOO 

92.000 


139 


Burden  Included  in  60.40(a).. 

72 ~- 


72 

72 - 

72 

n. — 


60.3«(b)(2): 

(Reporting). 
60.40(a): 

(Reporting). 


(Recordkeeping) 

6a40(c)(1Mi): 

(Reporting).- 

60  40(c)(1)(lO: 

(Reporting) 

60.40tc)(1)rm): 

(Reporting) 

(Noufication) — 

60  40(c)(2): 

(Reporting) _ 

60.40(c)(3): 

(Reporting)...- _ 

60.40(c)(4): 

(Reporting) 

(Noti-cation) 

60.42(a)(1): 


72 

72 

72 


139 


Average 

burden 

P« 

response 


23  mm.. 
iSirtn.. 

4hrs~.. 
15  mm.. 
20rwr>.. 
30  mm.. 


400     14  mm. 


10.000 


31X)71 

250.000 

10.000 
10,000 

10.000 


72 

70 


72- 


70- 


72.- 

Burden  mcluded  In  60.40(a) 

Burden  Included  in  60.40(a) 


^lecordkeein^-.. 
60.42«aM2): 

(Recordkeepirig). 
60.42(b): 

(Reporting) 

6a42(d): 

(Reporting) _. 


72 

72 


58 


15.7 


2.500 

1.600 

1.800 

2.400 

2.500 

1.200 

300 

1.200 

500 
4,060 

100 

1.100 
"  600 


30  mm.. 

5mm._ 
10  mm- 

30  mm.. 

5  mm — 

15mm.. 


Annual  ^ 

"Jt^lr  (0915- 


hours 


) 


1.125  hrs-. 
18hfS 

288  hrs. — 

69  hrs 

167  hra — 
16,000  hrs.. 


93  hrs 

5X00  hrs- 


Burden  Included  m  60.40(a) .. 

Burden  included  m  60.40(a). 

Burden  Included  m  60.40(a) . 
72 - — 


-  Burden  included  m  6a42(a)(2) . 

72 -.....- - 

72 - - — 

72.- 


100 
250 


10  mm_ 
1&mm„ 
10  mm.. 
5  mm  „.. 
15  mm.. 
10  mm. 
10  mm., 
10mm.. 


5  mm.... 
10  mm.. 


0108 

0034 
0106 

0108 

0106 

0108 

0043 
O106 

0108  ■ 

0043 
0108 


5,000  hrs.. 
833  hrs..-. 

2.500  hrs.. 


2  hrs.. 
1  hr... 


70  mm. 


12  mm.. 
20  mm.. 


417  hrs  „. 
450  hrs  — 

300  hrs 

200  hrs.... 

625hrs..- 

200  hrs. .- 

50  hrs 

200  hrs  — 

42  hrs.-... 
677  hrs. .- 


200  hrs 

1.100  hrs.. 
583  hrs  — 


20  hrs. 
83  hrs. 


100 


124.000 

288 

72 


30  mm. 


15  mm.. 
1.5  hrs.. 
4  hrs 


0108 
0106 

0100 
0108 
0106 
0106 

0108 

0108 

0108 

0108 

0108 

0108 

0108 

0108 
0034 
0108 

0108 

0036 
0108 
0106 

0108 

0108 

0108 
0106 

0106 

0108 


50  hrs. 


31.000  hrs.. 

432  hrs 

288  hrs 


0108 
0108 

0108 

0108 

0043 

0108 
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EsTrMATEO  Annual  Reporting.  Notification  and  Recordkeeping  Burden:— Continued 


Section  No. 


60.42(e): 

(Reporting 
60.51(a); 

(Reporting) 


11, 


60.51(f)(1): 

(Recordkeeping) 

60.51  (t)(2); 

(Recordkeeping) _ 

60.53: 

(^4otiflcatiofI) 

60.54: 

(Notificatio  ^) 

60.56(a): 

(Recofdheepjng) 

60.56(b): 

(Recordkeeptng) 

60  56(c): 

(Rcpoftwig)  ^ „ „„ 

6057: 

(NoWicationt 

(Recordkaepina)- 
60  61(a)(1); 

(NoWicafion) 

(Recordlieep«ng) 

60.61(a)(2): 

(Not.fication) 

(Noti<k:atior4 

(Recordkeepvtg) _.. 

60.61  (a)(3): 

(Notificauon)  ..„ 

60.61(a)(4): 

(RecofdVeeping) 

60.61  (aM5): 

(Recofdkeeptng) ^ 

60.61(a)<6): 

(RecordKeepirg) 

60.61(a)(7): 

(Notlficabon) 

60.61(b): 

(Repofling) 


Annual  No.  o(  respondents 


5„.... 
400. 


Burden  included  in  60.61(a)(S) .... 
Burden  included  in  60.61  (aMS)  „„ 
Burden  included  in  60  61(a)(7) .... 

41 1 ^„ _ ,. 

Burden  included  in  60.61  (aH5)  ::„ 


'den  Included  in  60.61(a)(5) . 


Frequen- 
cy* o« 

response 


72.5 


Total 

annual 

ra- 
sponses 


5 

28.000 


311 


411 

1.240 
411 

31.071 
31,071 

311 
314)71 
31.070 

621 

411 

90,000 

31,071 

37.200 

0 


Average 

buntert 

pet 
response 


2hrs.... 
32  mm. 


25  nwi.. 


4hra 

8  min 

45mirt_. 


35  mn. 

5  min.... 


3S  nwi- 
SSmin- 

5  min .... 

12  min.. 
5hrs— 

15  mm.. 
2  min..„ 
10min„ 
0 


Anrwal 

burden 
hovs 


10  hrs 

I5v467  hra.. 


130  hm. 


1.644  trn.- 
165  hrs. 

aoehrs 

18.125  hrs. 
2.589  hrs.-. 

181  hrs—. 
28.482  hrs. 
2.589  hrs. 

124  hrs 

2.056  hrs 

22.500  hrs  - 

1.036  hrs„... 

6.200  hrs...-. 

0 — ... 


CMS 

No 

(0815- 

) 


Otoe 

0038 
0108 

0108 

0108 

0108 


0108 
0108 

0100 

Otoe 
oioe 

0108 
0108 

0108 
0108 
0108 

Otoe 

0106 
0108 
0108 
0108 

Otoe 


*  Not  avatlabte  (or  regulatons  m8i  burden  cleared  under  0915-0108. 


List  of  Subjects  in  42  CFR  Part  60 

Educatfonal  study  programs,  HealA 
professions.  Loan  programs — education. 
Loan  prograB'.s — health.  Medical  and 
dental  schools.  Reporting  and 
recordkeeping  requirements.  Student 
aid. 

(Catalog  ofFeJeral  Domestic  Assistance,  No. 
13.108,  Healt))  Education  Assistance  Loan 
Program) 

Dated:  November  7, 1991. 
lames  O.  Mason, 
Assistant  Secretary  for  Health. 

Approved:  January  3. 1992. 
Louis  W.  Sullivan, 
Secretary. 

Accordingly,  42  CFR  part  60  is 
amended  as  follows: 

PART  60— HEALTH  EDUCATION 
ASSISTANCE  LOAN  PROGRAM 

1.  The  authority  citation  for  42  CFR 
part  60  is  revised  to  read  as  follows* 


Authority:  Section  215  of  the  Public  Health 
Service  Act,  58  Slat.  690.  as  amended.  63  Stat. 
35  (42  U.S.C.  216);  sees.  727-739A  of  the 
Public  Health  Service  Act.  90  Stat.  2243,  as 
amended.  93  Stat.  582, 99  Stat.  529-532, 102 
Stat.  3122-3125  (42  U.S.C.  294-294A1). 

Subpart  A    General  Program 
Description 

§6ai    (AiMndtdl 

2.  Section  60.1,  in  subpart  A,  is 
amended  in  the  first  sentence  of 
paragraph  (a)  by  removing  the  word 
"osteopathy"  and  adding  in  its  place  the 
words  "osteopathic  medicine",  and 
renaoving  the  word  "podiatry"  and 
adding  in  its  place  the  words  "podiatric 
medicine".  Further,  {  60.1  is  amended  in 
the  last  sentence  of  paragraph  (a)  by 
adding  the  words  "or  holder"  after  the 
word  "lender". 


Subpart  B— The  Borrower 

3.  Section  60.5,  in  subpart  B,  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§60^    Who  is  an  eiisible  student 
tMrrower? 


(a)  He  or  she  must  be  a  citizen, 
national,  or  lawful  permanent  resident 
of  the  United  States,  permanent  resident 
of  the  Trust  Territory  of  the  Pacific 
Islands  (the  Republic  of  Palau),  the 
Republic  of  the  Marshall  Islands,  the 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  American  Samoa,  or  lawful 
permanent  resident  of  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands  or  Guam;  * 

4.  Section  60J  is  amended  by  revising 
paragraphs  (a)(2),  (c)(2).  and  the 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 
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§60.7    The  loan  applicatton  process. 

(a)  *  *  * 

(2)  The  student  applicant  must  be 
informed  of  the  Federal  debt  collection 
policies  and  procedures  in  accordance 
with  the  Department's  Claims  Collection 
Regulation  (45  CFR  part  30)  prior  to  the 
student  receiving  the  loan.  The  applicant 
must  sign  a  certification  statement 
attesting  that  the  applicant  has  been 
notified  of  the  actions  the  Federal 
Government  can  take  in  the  event  that 
the  applicant  fails  to  meet  the  scheduled 
payments.  This  signed  statement  must 
be  maintained  by  the  school  and  the 
lender  or  holder  as  part  of  the 
borrower's  official  record. 


(c)  •  *  • 

(2)  The  nonstuderit  applicant  must  be 
informed  of  the  Federal  debt  collection 
policies  and  procedures  in  accordance 
with  the  Department's  Claims  Collection 
Regulation  (45  CFR  part  30)  prior  to  the 
nonstudent  receiving  the  loan.  The 
applicant  must  sign  a  certification 
statement  attesting  that  the  applicant 
has  been  notified  of  the  actions  the 
Federal  Government  can  take  in  the 
event  that  the  applicant  fails  to  meet  the 
scheduled  payments.  This  signed 
statement  will  be  maintained  by  the 
lender  or  holder  as  part  of  the 
borrower's  official  record. 
*        *        •        *        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0038  and 
0915-0108) 

5.  Section  60.8  is  amended  by  revising 
paragraphs  (a)(1).  (a)(2).  (a)(4).  (a)(5). 
(a)(9),  (a)(n).  (b)(2)  and  (b)(3):  by  adding 
a  new  paragraph»(a)(12);  and  by  adding 
a  parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

§  6&.8    What  are  tfie  borrower's  major 
rights  and  responsibilities? 

(a)  The  borrower's  rights.  (1)  Once  the 
terms  of  the  HEAL  loan  have  been 
established,  the  lender  or  holder  may 
not  change  them  without  the  borrower's 
consent. 

(2)  The  lender  must  provide  the 
borrower  with  a  copy  of  the  completed 
promissory  note  when  the  loan  is  made. 
The  lender  or  holder  must  return  the 
original  note  to  the  borrower  when  the 
loan  is  paid  in  full. 
*        *        •        •        * 

(4)  The  lender  or  holder  must  provide 
the  borrower  with  a  copy  of  the 
repayment  schedule  before  repayment 
begins. 

(5)  If  the  loan  is  sold  from  one  lender 
or  holder  to  another  lender  or  holder,  or 
if  the  loan  is  serviced  by  a  party  other 
than  the  lender  or  holder,  the  buyer 


must  notify  the  borrower  within  30  days 
of  the  transaction. 

♦  •        •        •        • 

(9)  The  lender  or  holder  must  allow 
the  borrower  to  repay  a  HEAL  loan 
according  to  a  graduated  repayment 

schedule. 

•  •        •        •        • 

(11)  To  assist  the  borrower  in  avoiding 
default,  the  lender  or  holder  may  grant 
the  borrower  forbearance.  Fort>earance. 
including  circumstances  in  which  the 
lender  or  holder  must  grant  forbearance, 
is  more  fully  described  in  §  60.37. 

(12)  Any  borrower  who  received  a 
fixed  interest  rate  HEAL  loan  in  excess 
of  12  percent  per  year  may  enter  into  an 
agreement  with  the  lender  which  made 
this  loan  for  the  reissuance  of  the  loan  in 
accordance  with  section  739A  of  the 
Public  Health  Service  Act. 

(b)*  *  * 

(2)  The  borrower  must  pay  all  interest 
charges  on  the  loan  as  required  by  the 
lender  or  holder. 

(3)  The  borrower  must  immediately 
notify  the  lender  or  holder  in  writing  in 

the  event  of: 

***** 

(Approved  by  the  OfFice  of  Management  and 
Budget  under  control  number  0915-0108) 

Subpart  C— The  Loan 

§60.10    (Amended] 

6.  Section  60.10,  in  subpart  C.  is 
amended  in  paragraphs  (a)(1)  and  (b)(2) 
by  removing  the  word  "osteopathy"  and 
adding  in  its  place  the  words 
"osteopathic  medicine"  and  removing 
the  word  "podiatry"  and  adding  in  its 
place  the  words  "podiatric  medicine". 

7.  Section  60.11  is  amended  in  the  first 
sentence  of  paragraph  (a)(l)(ii)  by 
removing  the  phrase  "first  day  of  the 
10th  months"  and  adding  in  its  place  the 
phrase  "first  day  of  the  10th  month";  by 
removing  the  phrase  "33  years 
limitations"  in  paragraph  (b)(1)  to  read 
"33  year  limitations";  by  revising  the 
introductory  text  of  paragraph  (b).  and 
paragraphs  (b)(2),  (e),  (f)(1).  (0(2).  (f)(4). 
and  (f)(5):  and  by  adding  a  parenthetical 
phrase  at  the  end  of  the  section  to  read 
as  follows: 

§  60. 1 1    Terms  of  repayment. 

***** 

(b)  Length  of  repayment  period.  In 
general,  a  lender  or  holder  must  allow  a 
borrower  at  least  10  years,  but  not  more 
than  25  years,  to  repay  a  loan  calculated 
from  the  beginning  of  the  repayment 
period.  A  borrower  must  fully  repay  a 
loan  within  33  years  from  the  date  that 
the  loan  is  made. 
•        •        •        •        • 

(2)  For  a  borrower  who  receives  his  or 
her  first  HEAL  loan  on  or  after  October 


22. 1985,  periods  of  deferment  (as 
described  in  §  60.12)  are  included  when 
calculating  the  33  year  limitation,  but 
are  not  included  when  calculating  the  10 
to  25  year  limitation. 
***** 

(e)  Repayment  schedule  agreement. 
At  least  30  and  not  more  than  60  days 
before  the  commencement  of  the 
repayment  period,  a  borrower  must 
contact  the  holder  of  the  loan  to 
establish  the  precise  terms  of 
repayment.  The  borrower  may  select  a 
monthly  repayment  schedule  with 
substantially  equal  installment 
payments  or  a  monthly  repayment 
schedule  with  graduated  installment 
payments  that  increase  in  amount  over 
the  repayment  period.  If  the  borrower 
does  not  contact  the  lender  or  holder 
and  does  not  respond  to  contacts  from 
the  lender  or  holder,  the  lender  or  holder 
may  establish  a  monthly  repayment 
schedule  with  substantially  equal 
installment  payments,  subject  to  the 
terms  of  the  borrower's  HEAL  note. 

(f)  Supplemental  repayment 
agreement.  (1)  A  lender  or  holder  and  a 
borrower  may  enter  into  an  agreement 
supplementing  the  regular  repayment 
schedule  agreement.  Under  a 
supplemental  repayment  agreement,  the 
lender  or  holder  agrees  to  consider  that 
the  borrower  has  met  the  terms  of  the 
regular  repayment  schedule  as  long  as 
the  borrower  makes  payments  in 
accordance  with  the  supplemental 
schedule. 

(2)  The  purpose  of  a  supplemental 
repayment  agreement  is  to  permit  a 
lender  or  holder,  at  its  option,  to  offer  a 
borrower  a  repayment  schedule  based 
on  other  than  equal  or  graduated 
payments.  (For  example,  a  supplemental 
repayment  agreement  may  base  the 
amount  of  the  borrower's  payments  on 
his  or  her  income.) 

*        *        •        •        • 

(4)  The  lender  or  holder  may  establish 
d  supplemental  repayment  agreement 
over  the  borrower's  objection  only  if  the 
borrower's  written  consent  to  enter  into 
a  supplemental  agreement  was  obtained 
by  the  lender  at  the  time  the  loan  was 
made. 

(5)  A  lender  or  holder  may  assign  a 
loan  subject  to  a  supplemental 
repayment  agreement  only  if  it 
specifically  notifies  the  buyer  of  the 
terms  of  the  supplemental  agreement.  In 
such  cases,  the  loan  and  the 
supplemental  agreement  must  be 
assigned  together. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0043  and 
0915-0108) 
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8.  Section  60.12  is  amended  by 
revising  paragraph  (c);  and  by  revising 
the  parenthetical  phrase  at  the  end  of 
the  section  to  read  as  follows: 

§60.12    Deferment 
*        *        •         *         • 

(c)  (1)  To  receive  a  deferment, 
including  a  deferral  of  the  onset  of  the 
repayment  period  (see  S  60.11(a)],  a 
borrower  must  at  least  30  days  prior  to. 
but  not  more  than  60  days  prior  to,  the 
onset  of  the  activity  and  annually 
thereafter,  submit  to  the  lender  or  holder 
evidence  of  his  or  her  status  in  the 
deferment  activity  and  evidence  that 
verifies  deferment  eligibility  of  the 
activity  (with  the  full  expectation  that 
the  borrower  will  begin  the  activity).  It 
is  the  responsibility  of  the  borrower  to 
provide  the  lender  or  holder  with  all 
required  information  or  other 
information  regarding  the  requested 
deferment.  If  written  evidence  that 
verifies  eligibility  of  the  activity  and  the 
borrower  for  the  deferment,  including  a 
certification  from  an  authorized  official 
(e.g.,  the  director  of  the  fellowship 
activity,  the  dean  of  the  school,  etc.),  is 
received  by  the  lender  or  holder  within 
the  required  time  limit,  the  lender  or 
holder  must  approve  the  deferment.  The 
lender  or  holder  may  rely  in  good  faith 
upon  statements  of  the  borrower  and  the 
authorized  official,  except  where  those 
statements  or  other  information  conflict 
with  information  available  to  the  lender 
or  holder.  When  those  verification 
statements  or  other  information  conflict 
with  information  available  to  tlie  lender 
or  holder,  to  indicate  that  the  applicant 
fails  to  meet  the  requirements  for 
deferment,  the  lender  or  holder  may  not 
approve  the  deferment  until  those 
conflicts  are  resolved. 

(2)  For  those  activities  described  in 
paragraphs  (b)(1)  or  (b)(2)  of  tliis 
section,  the  borrower  may  request  that 
the  Secretary  review  a  decision  by  the 
lender  or  holder  denying  the  deferment 
by  sending  to  the  Secretary  copies  of  the 
application  for  deferment  and  the 
lender's  or  holder's  denial  of  the  request. 
However,  if  information  submitted  to 
the  lender  or  holder  conflicts  with  other 
information  available  to  the  lender  or 
holder,  to  indicate  that  the  borrower 
fails  to  meet  the  requirements  for 
deferment,  the  borrower  may  not 
request  a  review  until  such  conflicts 
have  been  resolved.  During  the  review 
process,  the  lender  or  holder  must 
comply  with  any  requests  for 
information  made  by  the  Secretary.  If 
the  Secretary  determines  that  the 
fellowship  or  educational  activity  is 
eligible  for  deferment  and  so  notifies  the 
lender  or  holder,  the  lender  or  holder 
must  approve  the  deferment. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0034  and 
0915-<n08) 

9.  Section  60.13  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§60.13    Interest 

***** 

(b)  Compounding  of  interest.  Interest 
accrues  from  the  date  the  loan  is 
disbursed  until  the  loan  is  paid  in  full. 
Unpaid  accrued  interest  shall  be 
compounded  not  more  frequently  than 
semiannually  and  added  to  principal. 
However,  a  lender  or  holder  may 
postpone  the  compounding  of  interest 
before  the  beginning  of  the  repayment 
period  or  during  periods  of  deferment  or 
forbearance  and  add  interest  to 
principal  at  the  time  repayment  of 
principal  begins  or  resumes. 

(c)  Payment.  Repayment  of  principal 
and  interest  is  due  when  the  repayment 
period  begins.  A  lender  or  holder  must 
permit  a  borrower  to  postpone  paying 
interest  before  the  beginning  of  the 
repayment  period  or  during  a  period  of 
deferment  or  forbearance.  In  these 
cases,  payment  of  interest  begins  or 
resumes  on  the  date  repayment  of 
principal  begins  or  resumes. 


§60.14    [Amended] 

10.  Section  60.14  is  amended  by 
removing  the  parenthetical  phrase  at  the 
end  of  the  section. 

11.  Section  60.15  is  amended  by 
revising  the  first  sentence  in  both 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  60. 1 5    Ottier  cttarges  to  ttte  t>orrower. 

(a)  Late  charges.  If  the  borrower  fails 
to  pay  all  of  a  required  installment 
payment  or  fails  to  provide  written 
evidence  that  verifies  eligibility  for  the 
deferment  of  the  payment  within  30 
days  after  the  payment's  due  date,  the 
lender  or  holder  will  require  that  the 
borrower  pay  a  late  charge.  *  *  * 

(b)  Collection  charges.  The  lender  or 
holder  may  also  require  that  the 
borrower  pay  the  holder  of  the  note  for 
reasonable  costs  incurred  by  the  holder 
or  its  agent  in  collecting  any  installment 
not  paid  when  due.  *  *  * 
***** 

12.  Section  60.18  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a);  and  by  adding  a 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

§60.18    Consolidation  of  HEAL  loans. 

HEAL  loans  may  be  consolidated  as 
follows  provided  that  the  lender  or 
holder  must  first  inform  the  borrower  of 


the  effect  of  the  consolidation  on  the 
interest  rate  and  explain  to  the  borrower 
that  he  or  she  is  not  required  to  agree  to 
the  consolidation: 

(a)  If  a  lender  or  holder  holds  two  or 
more  HEAL  loans  made  to  the  same 
borrower,  the  lender  or  holder  and  the 
borrower  may  agree  to  consolidate  the 
loans  into  a  single  HEAL  loan  obligation 
evidenced  by  one  promissory  note. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0108} 

§60.19    [Amendedl 

13.  Section  60.19  is  amended  in  the 
second  sentence  by  adding  the  words 
"or  holder"  after  the  words  "a  lender". 

§60.20    [Amended] 

14.  Section  60.20  is  amended  in 
paragraph  (a)  by  capitalizing  the  word 
"secretary"  the  first  time  it  is  used;  and 
by  amending  the  heading  in  paragraph 
(c)  by  adding  the  words  "or  holder" 
after  the  word  "lender". 


§60.21    [Amended] 

15.  Section  60.21  is  amended  by 
adding  the  words  "or  holders"  after  the 
word  "lender"  in  the  heading  of 
paragraph  (b);  and  by  revising  the  0MB 
control  number  "0915-0038"  in  the 
parenthetical  phrase  at  the  end  of  the 
section  to  read  "0915-0108". 

Subpart  D — [Amended] 

16.  The  heading  for  subpart  D  is 
amended  by  adding  the  words  "and 
Holder"  at  the  end  of  the  heading. 

17.  Section  60.30,  in  subpart  D.  is 
amended  by  revising  the  section 
heading;  by  revising  paragraphs  (a), 
(b)(3),  (b)(4),  and  (c);  and  by  adding  new 
paragraphs  (b)(5)  and  (d)  to  read  as 
follows: 

§60.30    Wftich  organizations  are  eligitile  to 
apply  to  t>e  HEAL  lenders  and  hotders? 

(a)  A  HEAL  lender  may  make  and 
hold  loans  under  the  HEAL  program. 

(b)  *  •  • 

(3)  An  agency  or  instrumentality  of  a 
State; 

(4)  A  HEAL  school;  and 

(5)  A  private  nonprofit  entity, 
designated  by  the  State,  regulated  by  the 
State,  and  approved  by  the  Secretary. 

(c)  The  following  types  of 
organizations  are  eligible  to  apply  to  the 
Secretary  to  be  HEAL  holders: 

(1)  Public  entities  in  the  business  of 
purchasing  student  loans; 

(2)  The  Student  Loan  Marketing 
Association  (popularly  known  as  "Sallie 
Mae");  and 

(3)  Other  eligible  lenders. 


28796 


Federal  Regigter  /  Vol.  57.  No.  125  /  Monday.  June  29.  1992  /  Rules  and  Regulattona 


(d)  HEAL  holders  must  comply  with 
any  provisions  in  the  regulations 
required  of  HEAL  lenders  including,  but 
not  limited  to,  provisions  regarding 
applications,  contracts,  and  due 
diligence. 

18.  Section  60.31  is  amended  by 
revising  the  heading  of  the  section:  and 
by  revising  paragraphs  (a),  (b)(1).  the 
first  sentence  of  paragraph  (c).  and  the 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

§  60.31    The  appUcatlon  to  b«  a  HEAL 
lender  or  holder. 

(a)  In  order  to  be  a  HEAL  lender  or 
holder,  an  eligible  organization  must 
submit  an  application  to  the  Secretary 
annually. 

(b)  •  *  * 

(1)  Whether  the  applicant  is  capable 
of  complying  with  the  requirements  in 
the  HEAL  regulations  applicable  to 
lenders  and  holders; 

(c)  The  applicant  must  develop  and 
follow  written  procedures  for  making, 
servicing  and  collecting  HEAL  loans. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  091S-0034  and 
ogi 5-0108) 

19.  Section  60.32  is  amended  by 
revising  paragraphs  (a)(2)  and  (c)(3)  and 
the  parenthetical  phrase  at  the  end  of 
the  section  to  read  as  follows: 

$60.32    Tlw  HEAL  tender  or  holder 
insurance  contract 

(a)  •  •  * 

(2)  HEAL  insurance,  however,  is  not 

unconditional.  The  Secretary  issues 
HEAL  insurance  on  the  implied 
representations  of  the  lender  that  all  the 
requirements  for  the  initial  insurability 
of  the  loan  have  been  met.  HEAL  ' 
insurance  is  further  conditioned  upon 
compliance  by  the  holder  of  the  loan 
with  the  HEAL  statute  and  regulations, 
the  lender's  or  holder's  insurance 
contract,  and  its  own  loan  management 
procedures  set  forth  in  writing  pursuant 
to  S  60.31(c).  The  contract  may  contain  a 
limit  on  the  duration  of  the  contract  and 
the  number  or  amount  of  HEAL  loans  a 
lender  may  make  or  hold.  Each  HEAL 
lender  has  either  a  standard  insurance 
contract  or  a  comprehensive  insurance 
contract  with  the  Secretary,  as 
described  below. 
•        •        •        •        • 

(c)  *  •  * 

(3)  In  providing  comprehensive 

contracU.  the  Secretary  shall  give 

priority  to  eligible  lenders  that: 

(i)  Make  loans  to  students  at  interest 

rates  below  the  rates  prevailing  during 

the  period  involved:  or 


(ii)  Make  loans  under  terms  that  are 
otherwise  favorable  to  the  student 
relative  to  the  terms  under  which 
eligible  lenders  are  generally  making 
loans  during  the  period  involved. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  091&-0108) 

$60.33    (Amended] 

20.  Section  60.33  is  amended  by 
revising  the  OMB  control  numbers 
"0915-0034,  0915-0038  and  0915-0043"  in 
the  parenthetical  phrase  at  the  end  of 
the  section  to  read  "0915-0043  and  0915- 
0108". 

21.  Section  60.34  is  amended  by 
revising  paragraphs  (a),  (b)(1).  (b)(3).  (c). 
and  (d).  and  the  parenthetical  phrase  at 
the  end  of  the  section  to  read  as  follows: 

§  60.34    HEAL  loan  account  aervldng. 
•         •         •         •         • 

(a)  Borrower  inquiries.  A  lender  or 
holder  must  respond  on  a  timely  basis  to 
written  inquiries  and  other 
communications  from  a  borrower  and 
any  endorser  of  a  HEAL  loan. 

(b)  Conversion  of  loan  to  repayment 
status.  (1)  At  least  30  and  not  more  than 
60  days  before  the  commencement  of  the 
repayment  period,  the  lender  or  holder 
must  contact  the  borrower  in  writing  to 
establish  the  terms  of  repayment. 
Lenders  or  holders  may  not  charge 
borrowers  for  the  additional  interest  or 
other  charges,  penalties,  or  fees  that 
accrue  when  a  lender  or  holder  does  not 
contact  the  borrower  within  this  time 
period  and  a  late  conversion  results. 
«        •        •        •        • 

(3)  The  lender  or  holder  may  not 
surrender  the  original  promissory  note 
to  the  borrower  until  the  loan  is  paid  in 
full.  At  that  time,  the  lender  or  holder 
must  give  the  borrower  the  original 
promissory  note. 

(c)  Borrower  contacts.  The  lender  or 
holder  must  notify  each  borrower  by  a 
written  contact,  which  has  an  address 
correction  request  on  the  envelope,  of 
the  balance  owed  for  principal,  interest, 
insurance  premiums,  and  any  other 
charges  or  fees  owed  to  the  lender,  at 
least  every  6  months  from  the  time  the 
loan  is  disbursed.  The  lender  or  holder 
must  use  this  notice  to  remind  the 
borrower  of  the  option,  without  penalty, 
to  pay  all  or  part  of  the  principal  and 
accrued  interest  at  any  time. 

(d)  Skip-tracing.  If.  at  any  time,  the 
lender  or  holder  is  unable  to  locate  a 
borrower,  the  lender  or  holder  must 
initiate  skip-tracing  procedures  as 
described  in  S  60.35(a)(2). 

I  Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0043  and 
0915-0108) 


22.  Section  60.35  is  amended  by 
revising  the  Introductory  text;  by 
revising  paragraphs  (a)(1),  the  first 
sentence  in  paragraph  (a)(2),  paragraphs 
(b).  (c)  introductory  text,  (c)(3).  (d).  (e). 
and  (f);  and  by  revising  the  parenthetical 
phrase  at  the  end  of  the  section  to  read 
as  follows: 

S  60.35    HEAL  loan  collection. 

A  lender  or  holder  must  exercise  due 
diligence  in  the  collection  of  a  HEAL 
loan  with  respect  to  both  a  borrower 
and  any  endorser.  In  order  to  exercise 
due  diligence,  a  lender  or  holder  must 
implement  the  following  procedures 
when  a  borrower  fails  to  honor  his  or 
her  payment  obligations: 

(a)  (1)  When  a  borrower  is  delinquent 
in  making  a  payment,  the  lender  or 
holder  must  remind  the  borrower  within 
15  days  of  the  date  the  payment  was  due 
by  means  of  a  written  contact.  If 
payments  do  not  resume,  the  lender  or 
holder  must  contact  both  the  borrower 
and  any  endorser  at  least  3  more  times 
at  regular  intervals  during  the  120-day 
delinquent  period  following  the  first 
missed  payment  of  that  120-day  period. 
The  second  demand  jiotice  for  a 
delinquent  account  must  inform  the 
borrower  that  the  continued  delinquent 
status  of  the  account  will  be  reported  to 
consumer  credit  reporting  agencies  if 
payment  is  not  made.  Each  of  the 
required  four  contacts  must  consist  of  at 
least  a  written  contact  which  has  an 
address  correction  request  on  the 
envelope.  The  last  contact  must  consist 
of  a  telephone  contact  in  addition  to  the 
required  letter,  unless  the  borrower 
cannot  be  contacted  by  telephone.  The 
lender  or  holder  may  choose  to 
substitute  a  personal  contact  for  a 
telephone  contact.  A  record  must  be 
made  of  each  attempt  to  contact  and 
each  actual  contact,  and  that  record 
must  be  placed  in  the  borrower's  file. 
Each  contact  must  become  progressively 
firmer  in  tone.  If  the  lender  or  holder  is 
unable  to  locate  the  borrower  and  any 
endorser  at  any  time  during  the  period 
when  the  borrower  is  delinquent,  the 
lender  or  holder  must  initiate  the  skip- 
tracing  procedures  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  If  the  lender  or  holder  is  unable  to 
locate  either  the  borrower  or  the 
endorser  at  any  time,  the  lender  or 
holder  must  initiate  and  use  skip-tracing 
activities  which  are  at  least  as  extensive 
and  effective  as  those  it  uses  to  locate 
borrowers  delinquent  in  the  repayment 
of  its  other  loans  of  comparable  dollar 
value.  •  *  * 

(b)  When  a  borrower  is  90  days 
delinquent  in  making  a  payment  the 
lender  or  bolder  must  immediately 


r 
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request  preclaim  assistance  from  the 
Public  Health  Service.  The  Secretary 
does  not  pay  a  default  claim  if  the 
lender  or  holder  fails  to  request  preclaim 
assistance. 

(c)  Prior  to  the  filing  of  a  default  claim, 
a  lender  or  holder  must  use,  at  a 
minimum,  collection  practices  that  are  at 
least  as  extensive  and  effective  as  those 
used  by  the  lender  or  holder  in  the 
collection  of  its  other  loans.  These 
practices  must  include,  but  need  not  be 
limited  to: 

•  •        •        *        • 

(3)  Commencing  and  prosecuting  an 
action  for  default  unless: 

(i)  In  the  determination  of  the 
Secretary  that: 

(A)  The  lender  or  holder  has  made 
reasonable  efforts  to  serve  process  on 
the  borrower  involved  and  has  been 
unsuccessful  in  these  efforts;  or 

(B)  Prosecution  of  such  an  action 
would  be  fruitless  because  of  the 
financial  or  other  circumstances  of  the 
borrower; 

(ii)  For  loans  made  before  November 
4, 1988,  the  loan  involved  was  made  in 
an  amount  of  less  than  $5,000;  or 

(iii)  For  loans  made  on  or  after 
November  4. 1988.  the  loan  involved  was 
made  in  an  amount  of  less  than  $2,500. 

(d)  If  the  Secretary's  preclaim 
assistance  locates  the  borrower,  the 
lender  or  holder  must  implement  the 
loan  collection  procedures  described  in 
this  section.  "When  the  Secretary's 
preclaim  assistance  is  unable  to  locate 
the  borrower,  a  default  claim  may  be 
filed  by  the  lender  as  described  in 

§  60.40.  The  Secretary  does  not  pay  a 
default  claim  if  the  lender  or  holder  has 
not  complied  with  the  HEAL  statute  and 
regulations  or  the  lender's  or  holder's 
insurance  contract. 

(e)  If  a  lender  or  holder  does  not  sue 
the  borrower,  it  must  send  a  final 
demand  letter  to  the  borrower  and  any 
endorser  at  least  30  days  before  a 
default  claim  is  filed. 

(f)  If  a  lender  or  holder  sues  a 
defaulted  borrower  or  endorser,  it  may 
first  apply  the  proceeds  of  any  judgment 
against  its  reasonable  attorney's  fees 
and  court  costs,  whether  or  not  the 
judgment  provides  for  these  fees  and 
costs. 

•  •        *        *        * 

(Approvecl  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0100  and 
0915-0108) 

23.  Section  60.36  is  revised  to  read  as 
follows; 

§  6a36    Cons«quenc«  of  using  an  ag«nt 

The  delegation  of  functions  to  a 
servicing  agency  or  other  party  does  not 
relieve  a  lender  or  holder  of  its 


responsibiUties  under  the  HEAL 
program. 

24.  Section  60.37  is  revised  to  read  as 
follows: 

§  60.37    FortMarance. 

(a)  Forbearance  means  an  extension 
of  time  for  making  loan  payments  or  the 
acceptance  of  smaller  payments  than 
were  previously  scheduled  to  prevent  a 
borrower  from  defaulting  on  his  or  her 
payment  obligations.  A  lender  or  holder 
must  notify  each  borrower  of  the  right  to 
request  forbearance. 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  a  lender  or  holder 
must  grant  forbearance  whenever  the 
borrower  is  temporarily  unable  to  make 
scheduled  payments  on  a  HEAL  loan 
and  the  borrower  continues  to  repay  the 
loan  in  an  amount  commensurate  with 
his  or  her  ability  to  repay  the  loan.  Any 
circumstance  which  affects  the 
borrower's  ability  to  repay  the  loan 
must  be  fully  documented. 

(2)  If  the  lender  or  holder  determines 
that  the  default  of  the  borrower  is 
inevitable  and  that  forbearance  will  be 
ineffective  in  preventing  default,  the 
lender  or  holder  may  submit  a  claim  to 
the  Secretary  rather  than  grant 
forbearance.  If  the  Secretary  is  not  in 
agreement  with  the  determination  of  the 
lender  or  holder,  the  claim  will  be 
returned  to  the  lender  or  holder  as 
disapproved  and  forbearance  must  be 
granted. 

(b)  A  lender  or  holder  must  exercise 
forbearance  in  accordance  with  terms 
that  are  consistent  with  the  25-  and  33- 
year  limitations  on  the  length  of 
repayment  (described  in  S  60.11)  if  the 
lender  or  holder  and  borrower  agree  in 
writing  to  the  new  terms.  Each 
forbearance  period  may  not  exceed  6 
months. 

(c)  A  lender  or  holder  may  also 
exercise  forbearance  for  periods  of  up  to 
6  months  in  accordance  with  terms  that 
are  inconsistent  with  the  minimum 
annual  payment  requirement  if  the 
lender  or  holder  complies  with  the 
requirements  listed  in  paragraphs  (c)  (1) 
through  (4)  of  this  section.  Subsequent 
renewals  of  the  forbearance  must  also 
be  documented  in  accordance  with  the 
following  requirements: 

(1)  The  lender  or  holder  must 
reasonably  believe  that  the  borrower 
intends  to  repay  the  loan  but  is  currently 
unable  to  make  payments  in  accordance 
with  the  terms  of  the  loan  note.  The 
lender  or  holder  must  state  the  basis  fof 
its  belief  in  writing  and  maintain  that 
statement  in  its  loan  file  on  that 
borrower. 

(2)  Both  the  borrower  and  an 
authorized  official  of  the  lender  or 


holder  must  sign  a  written  agreement  of 
forbearance. 

(3)  If  the  agreement  between  the 
borrower  and  lender  or  holder  provides 
for  deferment  of  all  payments,  the  lender 
or  holder  must  contact  the  borrower  at 
least  every  3  months  during  the  period 
of  forbearance  in  order  to  remind  the 
borrower  of  the  outstanding  obligation 
to  repay. 

(4)  The  total  period  of  forbearance 
(wjth  or  without  interruption)  granted  by 
the  lender  or  holder  to  any  borrower 
must  not  exceed  2  years.  However, 
when  the  borrower  and  the  lender  or 
holder  believe  that  there  are  bona  fide 
reasons  why  this  period  should  be 
extended,  the  lender  or  bolder  may 
request  a  reasonable  extension  beyond 
the  2-year  period  from  the  Secretary. 
This  request  must  document  the  reasons 
why  the  extension  should  be  granted. 
The  lender  or  holder  may  grant  the 
extension  for  the  approved  time  period 
if  the  Secretary  approves  the  extension 
request. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  915-0108) 

25.  Section  60.38  is  amended  by 
revising  the  introductory  text;  by 
revising  the  first  sentence  in  paragraph 
(a);  and  by  revising  the  parenthetical 
phrase  at  the  end  of  the  section  to  read 
as  follows: 

§60.38    Assignment  of  a  HEAL  loaa 

A  HEAL  note  may  not  be  assigned 
except  to  another  HEAL  lender,  the 
Student  Loan  Marketing  Association 
(popularly  known  as  "Sallie  Mae"),  or  a 
public  entity  in  the  business  of 
purchasing  student  loans,  and  except  as 
provided  in  S  60.40.  In  this  section 
"seller"  means  any  kind  of  assignor  and 
"buyer"  means  any  kind  of  assignee. 

(a)  Procedure.  A  HEAL  note  assigned 
from  one  lender  or  holder  to  another 
must  be  subject  to  a  blanket 
endorsement  together  with  other  HEAL 
notes  being  assigned  or  must 
individually  bear  effective  words  of 
assignment.  *  *  * 

*        *        •        *        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0034  and 
091S-0108) 

26.  Section  60.39  is  amended  by 
revising  paragraph  (b)(3)  and  the 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

S60J9    Death  and  dtoat>Wty  ciaima. 

***** 

(b)  •  •  • 

(3)  If  the  Secretary  determines  that  the 
borrower  is  totally  and  permanently 
disabled,  the  lender  or  holder  must 
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return  to  the  borrower  any  payments, 
except  for  refunds  under  9  60.21.  that  it 
receives  after  being  notified  that  the 
borrower  claims  to  be  totally  and 
permanently  disabled. 

(Approved  by  the  Office  of  Manaj?«menl  and 
Budget  under  control  number  Offl5-O10e) 

27.  Section  80.40  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a),  paragraphs  (a)(2).  (b).  (c) 
introductory  text.  (c}{l)(i),  (c)(l)(iii) 
introductory  text,  (c)(2).  and  (c)(3):  by 
removing  the  first  parenthetical  at  the 
end  of  the  section;  and  by  revising  the 
second  parenthetical  phrase  at  the  end 
of  the  section  to  read  as  follows: 

§  60.40    Procedures  for  fiNng  dalms. 

(a)  A  lender  or  holder  must  file  an 
insurance  claim  on  a  form  approved  by 
the  Secretary.  The  lender  or  holder  must 
attach  to  the  claim  all  documentation 
necessary  to  litigate  a  default,  including 
any  documents  required  to  be  submitted 
by  the  Federal  Claims  Collection 
Standards,  and  which  the  Secretary  may 
require.  Failure  to  submit  the  required 
documentation  and  to  comply  with  the 
HEAL  statute  and  regulations  or  the 
lender's  or  holder's  insurance  contract 
will  result  in  a  claim  not  being  honored. 
The  Secretary  may  deny  a  claim  that  is 
not  filed  within  the  period  specified  in 
this  section.  The  Secretary  requires  for 
ail  claims  at  least  the  following 
documentation: 

•  •        •        •        • 

(2)  An  assignment  to  the  United  States 
of  America  of  all  right,  title,  and  interest 
of  the  lender  or  holder  in  the  note: 

•  •        •        •        * 

(b)  The  Secretary's  payment  of  a 
claim  is  contingent  upon  receipt  of  all 
required  documentation  and  an 
assignment  to  the  United  States  of 
America  of  all  right,  title,  and  interest  of 
the  lender  or  holder  in  the  note 
underlying  the  claim.  The  lender  or 
holder  must  warrant  that  the  loan  is 
eligible  for  HEAL  insurance. 

(c)  In  addition,  the  lender  or  holder 
must  comply  with  the  following 
requirements  for  the  filing  of  default, 
death,  disability,  and  bankruptcy  claims: 

(!)••• 

(i)  If  a  lender  or  holder  determines 
that  it  is  not  appropriate  to  commence 
and  prosecute  an  action  against  a 
default  borrower  pursuant  to 
S  60.35(c)(3),  it  must  file  a  default  claim 
with  the  Secretary  within  30  days  after  a 
loan  has  been  determined  to  be  in 
default. 
•        «        *        •        « 

(iii)  In  addition  to  the  documentation 
required  for  all  claims,  the  lender  or 


holder  must  submit  with  its  default 
claim  at  least  the  following: 

•  •        •        *        • 

(2)  Death  claims.  A  lender  or  holder 
must  file  a  death  claim  with  the 
Secretary  within  30  days  after  the  lender 
or  holder  obtains  documentation  that  a 
borrower  is  dead.  In  addition  to  the 
documentation  required  for  all  claims, 
the  lender  or  holder  must  submit  with  its 
death  claim  those  documents  which 
verify  the  death,  including  an  official 
copy  of  the  Death  Certificate. 

(3)  Disability  claims.  A  lender  or 
holder  must  file  a  disability  claim  with 
the  Secretary  within  30  days  after  it  has 
been  notified  that  the  Secretary  has 
determined  a  borrower  to  be  totally  and 
permanently  disabled.  In  addition  to  the 
documentation  required  for  all  claims, 
the  lender  or  holder  must  submit  with  its 
claim  evidence  of  the  Secretary's 
determination  that  the  borrower  is 
totally  and  permanently  disabled. 

•  •        •        •        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0036  and 
0915-0108) 

28.  Section  80.41  is  amended  by 
revising  the  first  sentence  in  both 
paragraphs  (a)  and  (b):  and  by  revising 
paragraphs  (c)(2).  (d).  and  (e)  (2)  to  read 
as  follows: 

§  60.41    Determination  of  aoMMint  of  toss 
ondaiins. 

(a)  Generalrule.  HEAL  insurance 
covers  the  unpaid  balance  of  principal 
and  interest  on  an  eligible  HEIAL  loan, 
less  the  amount  of  any  judgment 
collected  pursuant  to  default 
proceedings  commenced  by  the  eligible 
lender  or  holder  involved.  •  *  • 

(b)  Special  rules  for  loans  acquired  by 
assignment.  If  a  claim  is  filed  by  a 
lender  or  holder  that  objained  a  loan  by 
assigmnent.  that  lender  or  holder  is  not 
entitled  to  any  payment  under  this 
section  greater  than  that  to  which  a 
previous  holder  would  have  been 
entitled.  *  *  * 

(c)  •   •   • 

(2)  If  the  loan  for  which  a  claim  is 
filed  was  originally  made  by  a  school 
but  the  claim  is  filed  by  another  lender 
of  holder  that  obtained  the  note  by 
assignment,  the  Secretary  deducts  from 
the  claim  an  amount  equal  to  any 
unpaid  refund  thet  the  school  owed  the 
borrower  prior  to  the  assignment. 

(d)  Circumstances  under  which 
df  feats  in  claims  may  be  cured  or 
excused.  The  Secretary  may  permit  a 
lender  or  holder  to  cure  certain  defects 
in  a  specified  manner  as  a  condition  for 
payment  of  a  default  claim.  The 
Secretary  may  excuse  certain  defects  if 
the  holder  submitting  the  default  claim 


satisfies  the  Secretary  that  the  defect 
did  not  contribute  to  the  default  or 
prejudice  the  Secretary's  attempt  to 
collect  the  loan  from  the  borrower.  The 
Secretary  may  also  excuse  certain 
defects  if  the  defect  arose  while  the  loan 
was  held  by  another  lender  or  holder 
and  the  holder  submitting  the  default 
claim  satisfies  the  Secretary  that  the 
assignment  of  the  loan  was  an  arm's 
length  transaction,  that  the  present 
holder  did  not  know  of  the  defect  at  the 
time  of  the  sale  and  that  the  present 
holder  could  not  have  become  aware  of 
the  defect  through  an  examination  of  the 
loan  documents. 

(e)  •  *  * 

(2)  If  the  Secretary  returned  the  claim 
to  the  lender  or  holder  for  additional 
documentation  necessary  for  the 
approval  of  the  claim,  the  Secretary 
pays  interest  only  for  the  first  30  days 
following  the  return  of  the  claim  to  the 
lender  or  holder. 

29.  Section  60.42  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)(1)  introductory  text, 
paragraphs  (a)  (2)  through  (4),  (b),  (c). 
(d),  and  (e);  and  by  revising  the 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

§  60.42    Records,  reports,  inspection,  and 
audit  requlremento  for  HEAL  lenders  and 
holders. 


(a)  Records.  (1)  A  lender  or  holder 
must  keep  complete  and  accurate 
records  of  each  HEAL  loan  which  it 
holds.  The  records  must  be  organized  in 
a  way  that  permits  them  to  be  easily 
retrievable  and  allows  the  ready 
identification  of  the  current  status  of 
each  loan.  The  required  records  include: 
•        •        •        •        • 

(2)  The  lender  or  holder  must  maintain 
for  each  borrower  a  payment  history 
showing  the  date  and  amount  of  each 
payment  received  on  the  borrower's 
behalf,  and  the  amounts  of  each 
payment  attributable  to  principal  and 
interest.  A  lender  or  holder  must  also 
maintain  for  each  loan  a  collection 
history  showing  the  date  and  subject  of 
each  communication  with  a  borrower  or 
endorser  for  collection  of  a  delinquent 
loan.  Furthermore,  a  lender  or  holder 
must  keep  any  additional  records  which 
are  necessary  to  make  any  reports 
required  by  the  Secretary. 

(3)  A  lender  or  holder  must  retain  the 
records  required  for  each  loan  for  not 
less  than  5  years  following  the  date  the 
loan  is  repaid  in  full  by  ths  borrower. 
However,  in  particular  cases  the 
Secretary  may  require  the  retention  of 
records  beyond  this  minimum  period.  A 
lender  or  holder  must  keep  the  original 

-  copy  of  an  unpaid  promissory  note,  but 
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may  store  all  other  records  in  microform 
or  computer  format 

(4)  The  lender  or  holder  must  maintain 
accurate  and  complete  records  on  each 
KEAL  borrower  and  related  school 
activities  required  by  the  HEAL 
program.  All  HEAL  records  shall  be 
maintained  under  security  and  protected 
from  fire,  flood,  water  leakage,  other 
environmental  threats,  electronic  data 
system  failures  or  power  fluctuations, 
unauthorized  intrusion  for  use,  and  theft 

(b)  Reports.  A  lender  or  holder  must 
submit  reports  to  the  Secretary  at  the 
time  and  in  the  manner  required  by  the 
Secretary. 

(c)  Inspections.  Upon  request,  a  lender 
or  holder  must  afford  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  and  any  of  their  authorized 
representatives  access  to  its  records  in 
order  to  assure  the  correctness  of  its 
reports. 

(d)  The  lender  or  holder  must  comply 
with  the  Department's  biennial  audit 
requirements  of  section  705  of  the  Act. 

(e)  Any  lender  or  holder  who  has 
information  which  indicates  potential  or 
actual  commission  of  fraud  or  other 
offenses  against  the  United  States, 
involving  these  loan  funds,  must 
promptly  provide  this  information  to  the 
appropriate  Regional  Office  of  Inspector 
General  for  Investigations. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  0915-0043  and 
0915-0108) 

30.  Section  60.43  is  amended  by 
revising  the  section  heading  and 
paragraphs  (aj  and  (c)  to  read  as 
follows: 


§  60.43    Umitatlon,  suspension,  or 
termination  of  ttie  eligibility  of  a  HEAL 
lender  or  holdtr. 

(a)  The  Secretary  may  limit,  suspend, 
or  terminate  the  eligibility  under  the 
HEAL  program  of  an  otherwise  eligible 
lender  or  holder  that  violates  any 
provision  of  title  VII,  part  C,  subpart  I  of 
the  Act,  as  amended  (42  U.S.C.  294-294/- 
1),  the  regulations  in  this  part,  or 
agreements  with  the  Secretary 
concerning  the  HEAL  program.  The 
Secretary  will  take  this  action  in 
accordance  writh  procedures  for  the 
limitation,  suspension,  or  termination  of 
the  eligibility  of  lenders  or  holders  under 
the  Federal  Insured  Student  Loan 
Program  which  are  set  forth  in  34  CFR 
part  682.        I 

(c)  This  section  also  does  not  apply  to 
administrative  action  by  the  Department 
of  Health  and  Human  S>ervices  based  on 
any  alleged  violation  of: 


(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  which  is  governed  by  45  CFR  part 
80; 

(2)  Title  IX  of  the  Education 
Amendments  of  1972,  which  is  governed 
by  45  CFR  part  88; 

(3)  The  Family  Educational  Rights  and 
Privacy  Act  of  1974  (section  438  of  the 
General  Education  Provisions  Act,  as 
amended),  which  is  governed  by  34  CFR 
part  99;  or 

(4)  Title  XI  of  the  Right  to  Financial 
Privacy  Act  of  1978,  Pub.  L  95-630  (12 
U.S.C.  3401-3422). 

Subpart  E— The  School 

31.  Section  60.50,  in  subpart  £.  is 
amended  by  revising  the  concluding  text 
of  paragraph  (a)(1)  to  read  as  follows: 

§  60.50    Which  schools  are  eligit>le  to  b« 
KEAL  schools? 

(a)  •  •  • 

{!)*** 
For  the  purposes  of  this  section,  the  term 
"State"  includes,  in  addition  to  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (the  Republic  of 
Palau),  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 


§  60.51    (Amended] 

32.  Section  60.51  is  amended  by 
removing  the  phrase  "and  published 
under  34  CFR  674.13"  from  paragraph 
(f)(1);  and  by  adding  a  parenthetical 
phrase  at  the  end  of  the  section  to  read 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  0915-0038  and  0915-0108)". 

33.  Section  60.53  is  amended  by 
revising  the  section  heading  and  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  to  read  as  follows: 

§  60.53    Notification  to  lender  or  holder  of 
change  hi  enroltnn^nt  status. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0108) 

§60.54    [Amended] 

34.  Section  60.54  is  amended  by 
adding  a  parenthetical  phrase  at  the  end 
of  the  section  to  read: 

■■(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  0915- 
0108)^. 

§60.56    [Amended] 

35.  Section  60.56  is  amended  by 
revising  the  OMB  control  number  "0915- 


0054"  in  the  parenthetical  phrase  at  the 
end  of  the  section  to  read  "0915-0108". 

36.  Section  60.57  is  revised  to  read  as 
follows: 

§  60.57    Reports. 

A  school  must  submit  reports  to  the 
Secretary  at  the  times  and  in  the  manner 
the  Secretary  may  reasonably  prescribe. 
The  school  must  retain  a  copy  of  each 
report  for  not  less  than  5  years  following 
the  report's  completion,  unless 
otherwise  directed  by  the  Secretary.  A 
school  must  also  make  available  to  a 
HEAL  lender  or  holder,  upon  the 
lender's  or  holder's  request,  the  name, 
address,  postgraduate  destination  and 
other  reasonable  identifying  information 
for  each  of  the  school's  students  who 
has  a  HEAL  loan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0108) 

37.  Section  60.60  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  60.60    Umitation,  suspension,  or 
termination  of  the  ellgitiiHty  of  a  HEAL 
sct>ool. 

(a)  The  Secretary  may  limit,  suspend, 
or  terminate  the  eligibility  under  the 
HEAL  program  of  an  otherwise  eligible 
school  that  violates  any  provision  of 
title  VI,  part  C,  subpart  I  of  the  Act,  as 
amended  (42  U.S.C.  294-294/-1),  the 
regulations  in  this  part  or  agreements 
with  the  Secretary  concerning  the  HEAL 
program.  The  Secretary  will  take  this 
action  in  accordance  with  procedures 
for  the  limitation,  suspension,  or 
termination  of  the  eligibility  of  schools 
under  the  Student  Assistant  General 
Provisions  of  the  Department  of 
Education,  which  are  set  forth  in  34  CFR 
part  668. 

38.  Section  60.61  is  amended  by 
revising  paragraph  (a)(2);  and  by  adding 
a  parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

§60.61    Responsibilities  Of  a  HEAL  school 

(a)*  •  * 

(2)  Conduct  and  document  an  exit 
interview  with  each  HEAL  loan 
recipient  (individually  or  in  groups) 
within  the  final  academic  term  of  the 
loan  recipient's  enrollment  prior  to  his 
or  her  anticipated  graduation  date  or 
other  departure  date  from  the  school. 
The  school  must  inform  the  loan 
recipient  in  the  exit  interview  of  his  or 
her  rights  and  responsibilities  under 
each  HEAL  loan,  including  the 
consequences  for  noncompliance  with 
those  responsibilities.  The  school  must 
also  collect  personal  information  from 
the  loan  recipient  which  would  assist 
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the  school  or  the  lender  or  holder  in 
skiptracing  activities  and  to  direct  the 
loan  recipient  to  contact  the  lender  or 
holder  concerning  specific  repayment 
terms  and  options.  A  copy  of  the 
documentation  of  the  exit  interview, 
including  the  personal  information 
collected  for  skiptracing  activities,  and 
any  other  information  required  by  the 
Secretary  regarding  the  exit  interview 
must  be  sent  to  the  lender  or  holder  of 
each  HEAL  loan  within  30  days  of  the 


exit  interview.  If  the  loan  recipient 
departs  from  the  school  prior  to  the 
anticipated  date  or  does  not  receive  an 
exit  interview,  the  exit  interview 
information  must  be  mailed  to  the  loan 
recipient  by  the  school  within  30  days  of 
the  school's  knowledge  of  the  departure 
or  the  anticipated  departure  date, 
whichever  is  earlier.  The  school  must 
request  that  the  loan  recipient  forward 
any  required  information  (e.g., 
skiptracing  information,  request  for 


deferment,  etc.)  to  the  lender  or  holder. 
The  school  must  notify  the  lender  or 
holder  of  the  loan  recipient's  departure 
at  the  same  time  it  mails  the  exit 
interview  material  to  the  loan  recipient. 
*        *        •        *        • 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0915-0108) 

[FR  Doc.  92-14662  Filed  6-26-92:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tfiese  r)otices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 


7  CFR  Part  723 


Commodity  Credit  Corporation 


7  CFR  Part  1464 


Tobacco 


agency:  Agricultural  Stabilization  and 
Conservation  Service,  and  Commodity 
Credit  Corporation,  USDA. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  regulations  at  7  CFR  parts  723 
and  7  CFR  part  1464  concerning  the 
operation  and  administration  of  the 
federal  support  program  for  tobacco. 

1.  Part  723 

With  respect  to  part  723  the  proposed 
rule  would,  among  other  amendments, 
amend  §  723.104  by  changing  the 
defmitions  of  "damaged  tobacco"  and 
"nonauction  sale"  for  clarity  and  to 
enhance  program  operation.  Also, 
§§  723.403,  723.404,  and  723.406  would 
be  amended  regarding  "damaged 
tobacco"  to  provide  that  warehouse 
operators  and  dealers  will  not  be 
allowed  carryover  or  purchase  credit  for 
that  tobacco.  In  addition,  for  more 
effective  program  enforcement  regarding 
dealer  operations,  the  proposed  rule 
would:  (1)  Revise  §  723.311  to  allow  for 
holding  persons  affiliated  with  dealers 
who  owe  penalties  or  persons  who 
allow  such  indebted  dealers  to  use  their 
dealer  identification  cards,  responsible 
for  the  indebtedness;  (2)  revise  S  723.311 
to  provide  that  penalty  liens  will  be 
effective  as  of  the  date  of  the 
assessment  of  the  penalty  and  to  add  a 
new  provision  regarding  the  return  of 
dealer  identification  cards:  (3)  amen^ 
S  723.401  to  require  that  burley  and  flue- 
cured  tobacco  dealers  must  file  an 


annual  letter  of  credit  or  bond  beginning 
with  the  1992  marketing  year  for  burley 
tobacco  and  the  1993  marketing  year  for 
flue-cured  tobacco  to  secure  payment  of 
potential  penalties;  (4)  amend  §  723.401 
to  explicitly  allow  for  suspension  of  a 
dealer  identification  card  in  any  case  of 
material  program  violations;  (5)  amend 
§§  723.409  and  723.410  to  provide 
explicitly  for  penalties  for  warehouse 
operators,  dealers  and  producers  where 
a  producer  marketing  card  is  used  to 
market  tobacco  or  place  tobacco  for  a 
price  support  loan  after  the  tobacco  has 
been  sold  or  is  considered  sold  through 
the  payment  of  an  "advance"  or  through 
other  pre-auction  arrangements. 

2.  Part  1464 

With  respect  to  part  1464.  the 
proposed  rule  would  amend  §  S  1464.7 
and  1464.8  to  specify  explicitly  the  ' 
circumstances  in  which  tobacco  would 
be  considered  sold  by  the  producer  prior 
to  a  producer  auction  by  means  of  an 
advance  or  other  pre-auction 
arrangement.  Under  the  proposed  rule, 
tobacco  that  is  considered  sold  by  the 
producer  would  be  ineligible  for 
marketing  thereafter  by  use  of  the 
producer  marketing  card  and  would  be 
ineligible  thereafter  for  a  price  support 
loan.  Remedies  are  also  provided  for 
noncompliance.  This  change  is  intended 
to  avoid  use  of  advances  as  a 
mechanism  for  marketing  excess 
producer  tobacco  or  to  provide  price 
support  to  warehouse  operators  and 
dealers  rather  than  producers. 

DATES:  Comments  must  be  received  on 
or  before  July  14, 1992  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
Director,  Tobacco  and  Peanuts  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DQ.20013,  telephone 
202-720-7413. 

FOR  FURTHER  INFORMATION  CONTACT: 

(1)  With  respect  to  part  723:  Mike 
Thompson,  Agriculture  Program 
Specialist;  and  (2)  With  respect  to  part 
1464:  Gary  W.  Wheeler.  Tobacco 
Marketing  Specialist.  Their  address  is: 
Tobacco  and  Peanuts  Division, 
Agricultural  Stabilization  and 
Conservation  Service.  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington.  DC  20013,  telephone: 


(Wheeler)  202-720-7562;  (Thompson) 
202-720-4281. 

SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major." 

It  has  been  determined  that  this  rule 
will  not  result  in:  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more;  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (CCC) 
are  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies,  as  found  in  the  catalog  of 
Federal  Domestic  Assistance,  are 
Commodity  Loans  and  Purchases — 
10.051. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  envirorunent. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  this  proposed 
rule  are  not  retroactive  and  preempts 
State  laws  to  the  extent  that  such  laws 
are  inconsistent  with  the  provisions  of 
this  proposed  rule.  Before  any  legal 
action  is  brought  regarding 
determinations  made  under  the 
provisions  of  7  CFR  parts  723  and  1464, 
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the  administrative  appeal  provluons  tet 
forth  at  7  CFR  part  780  must  be 
exhausted. 

This  proposed  rule  imposes  a  new 
information  collection  requirement  in 
S  723.401.  effective  beginning  with  the 
1993  marketing  year.  The  contents  of 
and  justification  for  this  reporting 
requirement  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended. 

Discussion 

The  federal  tobacco  program  is 
administered  under  the  provisions  of  the 
Agricultural  Adjustment  Act  of  1938 
(1938  Act)  and  the  Agricultural  Act  of 
1949  (1949  Act)  and  under  regulations  at 
7  CFR  parts  723  (marketing  quotas  and 
penalties)  and  1464  (price  support 
eligibility).  The  tobacco  program  is 
administered  through  ASCS  and  CCC  of 
the  Department  of  Agriculture  (USDA). 
The  principal  proposed  revisions  are  set 
out  below  by  part 

A.  Changes  to  Part  723 

1.  Definitions  (Section  723.104) 

It  is  proposed  that  9  723.104  be 
amended  by  revising  the  definition  of 
"damaged  tobacco"  so  that  the 
definition  will  no  longer  be  restricted  to 
nonauction  tobacco.  On  some  occasions. 
damaged  tobacco  may  be  discovered  on 
inspection  at  auction  warehouses  or 
other  storage  locations  and  this  change 
will  aid  in  the  revisions  discussed  below 
for  denying  dealers  and  warehouse 
operators  carryover  credit  for  damaged 
tobacco.  It  is  also  proposed  that  in  this 
section  the  definition  of  "nonauction 
sale"  be  revised  so  as  not  to  limit  the 
definition,  as  it  is  now,  to  first 
marketings.  The  distinction  between 
auction  and  nonauction  sales  can  be 
significant  for  marketings  other  than 
first  marketings. 

2.  Penalty  Avoidance  Through  use  of 
Another  Dealer's  Identification  Card; 
Affiliated  Dealers  (Section  723.311) 

Some  Individuals  will  seek  to  avoid 
payment  of  penalties  by  engaging  in 
large  profit  making  violations  through 
the  use  of  a  corporate  entity  or  other 
business  entity.  In  addition,  dealers  that 
are  faced  with  significant  penalties,  will 
engage,  in  some  cases.  In  various 
payment  avoidance  schemes.  One 
scheme  involves  using  another  dealer's 
identification  card  to  market  tobacco  or 
marketing  tobacco  through  an  affiliated 
entity  or  individual  In  order  to  address 
such  avoidance.  It  Is  proposed  that 


\  723.311  be  amended  to  provide  that 
when  a  penalty  is  incurred  under  this 
part  by  an  entity  in  excess  of  $10,000.  all 
persons  who  have  a  substantial 
ownership  interest  in  the  entity  shall  be 
jointly  and  severally  liable  with  the 
entity  for  the  payment  of  such  penalty, 
unless  it  is  demonstrated  to  the 
satisfaction  of  the  Deputy  Administrator 
that  the  violation  was  inadvertent. 
Substantial  ownership  would  be  deemed 
to  be  an  ownership  interest  greater  than 
10  percent.  It  is  also  proposed  that 
S  723  Jll  be  amended  to  provide  that 
any  persons  or  person,  who  as  a 
warehouse  operator  or  dealer,  becomes 
affiliated  with  any  person  who  at  the 
time  of  affiliation  is  indebted  under  this 
part  to  the  United  States,  shall  be  liable 
for  thiB  amount  of  the  debt  owned  to  the. 
United  States  by  the  person  with  whom 
such  person  becomes  affiliated  up  to  the 
amount  of  the  value  of  any  tobacco 
which  is  marketed  by  such  affiliated 
warehouse  operator  or  dealer  during  the 
time  of  the  affiliation  with  the  indebted 
person.  Indicia  of  affiliation  would 
include  joint  ownership  of  a  common 
enterprise,  a  business  relation  ship 
conducted  on  a  casual  and 
undocumented  basis,  lax  financial 
arrangements  between  the  parties,  and 
any  other  relevant  facts  which  indicate 
that  the  relationship  between  the  parties 
may  be  other  than  at  arm's  length.  Lax 
financial  arrangements  would  Include 
instances  in  which  a  large  quantity  of 
tobacco  has  supposedly  changed  hands 
without  movement  of  the  tobacco  or 
without  documentation  of  a  real 
exchange  of  money. 

3.  Attachment  of  Tobacco  Marketing 
Quota  (TMQ)  Uens  (Section  723.311) 

TMQ  liens  attach  to  a  dealer's 
tobacco  for  marketing  quota  penalties. 
Current  regulations  provide  that  the  lien 
does  not  attach  until  the  debt  is  placed 
on  the  debt  register  at  the  county  or 
State  ASCA  office.  And,  current 
regulations,  allow  the  dealer  15  days  to 
return  the  dealer  identification  card. 
These  delays  have  been  used  by  some  to 
avoid  the  penalties.  It  is  proposed  that 
§  723.311  be  revised  to  provide  that  the 
hen  would  attach  immediately  on  the 
assessment  of  the  penalty  and  that  the 
card  be  retiuned  immediately.  This 
would  permit  more  rapid  notice  to  the 
Industry  of  the  existence  of  the  lien  and 
help  avoid  illegal  use  of  the  dealer 
identification  card.  Where  such  Uens 
attach  and  there  is  a  genuine  dispute 
about  the  debt,  such  disputes  would  be 
resolved  as  expeditiously  as  possible. 

4.  Dealer  Letters  of  Credit  or  Bond  and 
Suspension  of  Dealer  Identification  Card 
(Section  723.401) 


Dealers  must  be  approved  to  handle 
tobacco.  Additionally,  regulations  at  7 
CFR  part  1464  provide  for  (1)  Dealers 
and  warehouse  operators  to  collect  and 
remit  to  CCC  no-net-cost  and  tobacco 
marketing  assessments  on  the  first  sale 
of  producer  tobacco,  and  (2)  the 
assessing  of  marketing  penalties  on  such 
dealers  and  warehouse  operators  for 
failure  to  collect  or  timely  remit 
assessment  collections.  In  some 
instances  there  is  an  avoidance  of 
penalty  collections  or  payment  of 
assessments  through  business 
reorganizations  or  through  lack  of 
assets;  in  some  cases  these  avoidances 
may  be  purposeful.  It  is  proposed  that 
§  723.401  be  amended  to  require  dealers 
in  burley  and  flue-cured  tobacco  to  post 
an  acceptable  letter  of  credit  or  bond 
beginning  with  the  1992  marketing  year 
for  burly  tobacco  and  the  1992 
marketing  year  for  fiue-cured  tobacco. 
Burley  and  fiue-cured  dealers  are  the 
only  dealers  who  are  required  to  register 
annually  for  a  dealer  identification  card 
(MQ-79-2)  which  is  used  by  ASCS  to 
track  purchases  and  sales  of  burley  and 
flue-cured  tobacco  between  dealers  and 
between  dealers  and  other  entities. 
These  requirements  are  applicable  to 
burley  and  flue-cured  dealers  due  to  the 
marketing  quota  (poundage)  limitations 
of  the  buriey  and  flue-cured  marketing 
quota  programs.  As  a  condition  of 
approval,  the  dealer  must  post  an 
acceptable  letter  of  credit  or  bond  with 
the  ASCS  The  base  amount  would  be 
the  higher  of;  (a)  $25,000  or  (b)  the  sum 
of  the  amounts  determined  by 
multiplying  the  respective  amount  of 
burley  and  flue-cured  tobacco 
purchased  by  the  dealer  in  the  previous 
year  multiplied  by  10  percent  of  the 
applicable  penalty  rate  for  the  previous 
year,  but  not  to  exceed  $100,000.  The 
amount  required  for  an  Individual  dealer 
would  be  increased  over  the  base 
amount  if  the  dealer  is  Indebted  to 
ASCS  for  past  tobacco  penalties.  Also, 
current  regulations  only  provide  for 
burley  and  flue-cured  tobacco  dealers* 
suspensions  in  cases  where  such  dealers 
fail  to  timely  permit  the  inspection  and 
weighing  of  carryover  tobacco. 
However,  in  the  event  of  a  failure  to 
maintain  records  and  file  required 
reports,  it  may  be  clear  that  a  dealer  is 
failing  to  abide  by  the  dealer's 
obligation  although  a  penalty  may  not 
yet  be  due.  Accordingly,  it  is  proposed 
that  t  723.401  be  further  amended  so  as 
to  permit  suspensions  for  a  failure  to  file 
accurate  reports  or  for  other  violations 
of  the  dealer's  responsibilities  under  7 
CFR  parts  723  and  1464. 
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5.  Disallowance  of  Purchase  Credit  for 
Damaged  tobacco  (Sections  723.403, 
723.404,  and  723.406) 

In  some  instances  warehouse 
operators  and  dealers  will  purchase 
worthless  damaged  tobacco  in  order  to 
obtain  purchase  credit  pounds  on  their 
dealer's  record  book.  They  then, 
because  of  the  difficulties  of  detection, 
use  the  credit  pounds  to  market  sound 
excess  producer  tobacco.  With  respect 
to  burley  or  flue-cured  tobacco,  excess, 
tobacco  is  tobacco  which  exceeds  103 
percent  of  a  farm's  effective  tobacco 
marketing  quota.  To  correct  for  this 
abuse,  it  is  proposed  that  9S  723.403, 
723.404,  and  723.406  be  amended  to 
disallow  purchase  credit  pounds  where 
upon  inspection,  burley  or  flue-cured 
tobacco  is  classified  as  "  damaged 
tobacco". 

6.  Explicit  Provisions  for  Marketing  of 
Warehouse  Operators  and  Dealers  using 
a  Producer  Marketing  Card  (Sections 
723.409  and  723.410) 

In  some  instances  warehouse 
operators  and  dealers  will  use  a 
producer  marketing  card  to  market,  as 
producer  tobacco,  tobacco  which  the 
warehouse  operator  or  dealer  has 
already  purchased  from  a  producer  by 
using  an  advance  or  other  pre-auction 
arrangement.  It  is  proposed,  as  set  out 
below,  that  part  1464  be  amended  to 
define  where  such  arrangements  and 
advances  will  be  deemed  a  sale  of 
tobacco  by  the  producer  so  that  the  later 
use  of  the  producer's  marketing  card  to 
sell  the  tobacco  at  an  auction  or  to  place 
the  tobacco  for  a  price  support  loan  will 
be  a  violation  of  the  tobacco  program.  It 
is  also  proposed  that  a  corresponding 
change  be  made  in  part  723  in  §§  723.409 
and  723.410  to  provide  that  where  there 
is  deemed  to  have  been  such  a  pre- 
auction  sale,  the  use  of  the  producer's 
card  by  the  warehouse  operator  or 
dealer  will  be  considered  a  false 
identification  of  the  tobacco  for  which 
the  warehouse  operator  or  dealer  and 
producer  will  be  liable  for  a  penalty  at 
the  applicable  rate.  Other  remedies, 
such  as  a  refund  of  any  price  support 
loan,  may  be  required. 

B.  Changes  to  Part  1464 

1.  Requirements  for  Qualification  as 
"Eligible  Producer"  for  Marketing 
Tobacco  in  the  Name  of  the  Producer 
After  an  Advance  or  Other  Pre-Auction 
Arrangement  (Section  1464.7). 

Warehouse  operators  and  dealers  in 
some  instances  provide  advances  to 
producers  or  make  other  pre-auction 
arrangements  which  amount  to  a 
purchase  of  tobacco  from  the  producer. 
In  such  instances  the  warehouse 


operator  or  dealer  will  take  the 
producer's  marketing  card,  and  use  the 
card  to  market  the  tobacco  to  a  third 
party  by  sale  or  to  place  the  tobacco  for 
a  price  support  loan  (thereby  making  the 
support  loan  a  warehouse  operator  or 
dealer  support  loan  instead  of  a 
producer  loan  in  contravention  of  the 
intent  of  the  1949  Act).  If  several 
producers  are  involved  (and  several 
marketing  Cards),  this  practice  may  be  a 
scheme  to  market  excess  tobacco 
through  the  indiscriminate  use  of  several 
producer  cards.  To  correct  for  these 
abuses,  it  is  proposed  that  §  1464.7 
(which  defines  for  purposes  of  price 
support  who  is  or  is  not  an  "eligible 
producer")  and  %  1464.8  (which  defines 
which  tobacco  is  considered  for  price 
support  to  be  "eligible  tobacco")  be 
amended.  The  proposal  would  specify 
that  any  advance  would  be  treated  as  a 
sale  unless  the  parties  executed  a 
written  memorandum  which:  (1)  Sets  out 
the  pounds  involved;  (2)  the  amount  of 
the  advance;  (3)  states  (accurately)  that 
the  producer  is  in  full  control  of  the 
disposition  of  the  tobacco;  (4)  states 
(accurately)  that  the  producer  will 
receive  all  of  the  proceeds  of  the 
disposition  of  the  tobacco  minus  the 
advance  and  minus  any  legitimate 
standard,  published  charges  specified  in 
a  definite  amount  in  the  agreement, 
which  charges  must  be  applicable 
generally  to  tobacco  and  may  be  made 
payable  for  services  which  are  actually 
rendered;  and  (5)  contains  other  terms 
set  out  in  the  proposed  rule.  The  rule 
proposes  that  where  such  an  agreement 
is  not  made  prior  to,  or  at  the  time  of  the 
advance,  or  where  the  agreement  is  not 
completed  in  full  accordance  with  the 
regulations  by  the  time  of  the  advance, 
the  tobacco  will  be  considered  to  have 
been  sold,  at  the  time  of  the  advance,  by 
the  producer  to  the  party  making  the 
advance.  Likewise,  the  rule  provides 
that  the  tobacco  will  be  considered  to 
have  been  sold  at  the  time  of  the 
advance  if  the  advance  per  pound  that 
was  made  on  such  tobacco  is  equal  to  or 
greater  than  the  net  proceeds  per  pound 
which  were  obtained  from  the  sale  of  all 
tobacco  marketed  from  the  farm  for  the 
marketing  year  at  producer  auctions, 
including  any  tobacco  on  which  an 
advance  is  made,  or  the  pledging  of  the 
tobacco  for  price  support  loans.  If  the 
tobacco  is  considered  to  be  sold  at  the 
time  of  the  advance,  then  any 
subsequent  marketing  using  the 
producer's  card  would  be  considered  as 
a  false  identiHcation  for  which  the 
producer  and  warehouse  operator  or 
dealer  would  be  liable  for  penalties.  The 
marketing  of  the  tobacco  may  also  be 
considered  a  marketing  of  excess 


tobacco  to  the  extent  provided  for  in  the 
revisions  to  part  723.  Also,  any  tobacco 
receiving  a  price  support  loan  after  the 
advance  was  made  would  be  forfeited 
and  the  producer  and  the  party  making 
the  advance  would  be  jointly  and 
severally  liable  for  the  return  of  the 
monies.  The  tobacco  would  be 
considered  to  have  a  loan  value  of  zero 
and  would  be  retained  by  CCC. 

2.  Qualification  of  Tobacco  as  "Eligible 
Tobacco"  for  Purposes  of  a  Price 
Support  Loan  After  an  Advance  or 
Other  Pre-Auction  Arrangement  With 
the  Producer  (Section  1464.8) 

This  rule  proposes  a  corresponding 
change  to  {  1464.8  to  provide  that 
tobacco  considered  sold  (due  to  an 
advance  or  other  pre-auction 
arrangement)  before  the  auction  at 
which  price  support  is  available  will  not 
be  eligible  for  a  price  support  loan.  The 
producer  and  the  dealer  or  other  person 
who  took  possession  of  the  tobacco 
from  the  producer  will  be  responsible 
for  a  refund  to  CCC  of  the  loan  proceeds 
already  paid  and  the  tobacco  will  be 
considered  to  be  forfeited. 

C.  Other  Changes 

Several  other  changes  are  proposed 
for  clarifying  purposes,  including  a 
provision  to  explicitly  permit  the  ASCS 
Deputy  Administrator,  State  and  County 
Operations  to  delegate  the  authority  to 
reduce  marketing  penalties  in 
appropriate  cases. 

List  of  Subjects 

7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas. 
Penalties,  Reporting  and  record  keeping 
requirements.  Tobacco. 

7  CFR  Part  1464 

Loan  programs/agriculture.  Price 
support  programs,  Tobacco, 
Warehouses. 

Accordingly,  it  is  proposed  that  7  CFR 
parts  723  and  1464  be  amended  as 
follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  part  723  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1301, 1311-1314. 1314-1. 
1314c.  1314d.  1314f.  1314h.  1315. 13ia  1363, 
1372-75, 1377-79, 1421. 1445-1.  and  1445-2. 

2.  Section  723.104(b)  is  amended  by 
revising  the  terms  "damaged  tobacco" 
and  "nonauction  sale"  to  read  as 
follows: 

S  723.104    Definition*. 

***** 

(b)  Terms.  •  *  • 


.fJ-M 


28804 


Federal  Regirter  /  Vol.  57.  No.  125  /  Monday.  June  29.  1992  /  Propoaed  Rulea 


Damaged  tobacco.  Any  tobacco  that 
has  suffered  a  loss  of  value  due  to 
deterioration  resulting  from  a  cause 
such  as  rot  separation  of  leaves  from 
stems,  fire,  smoke,  water,  or  other 
conditions  that  would  cause  such 
tobacco  to  be  distinguishably  different 
from  that  normally  marketed  in  trade 
channels. 

Nonauction  sale.  Any  marketing  of 
tobacco  other  than  at  an  auction  sale. 

3.  Section  723.311  is  revised  to  read  as 
follows: 

§723J11    LJ«n  for  penalty.  Babmty  Of 
persons  wtw  ar«  aff  Hiat«<t  wtth  Inttobtad 
person  or  wttb  parmH  ttM  Imtobtad  parson 
to  use  thak  MentKlcatlon  card. 

(a)  Lien  on  tobacco.  Until  the  amount 
of  any  marketing  quota  penalty  imposed 
under  this  part  is  paid,  a  lien  shall  exist 
in  favor  of  the  United  States  for  the 
amount  of  the  penalty  on: 

(1)  The  tobacco  with  respect  to  which 
such  penalty  is  incurred:  and 

(2)  Any  other  tobacco  subject  to 
marketing  quotas  which  the  person 
liable  for  payment  of  the  penalty  has  an 
interest  in  and  which  is  marketed  in  the 
same  or  a  subsequent  marketing  year. 

(b)  Lien  precedence.  The  lien, 
described  in  paragraph  (a)  of  this 
section,  attaches  at  the  time  that  the 
penalty  is  assessed.  As  to  third  parties, 
in  the  event  of  a  lack  of  actual  notice  of 
the  lien,  then  notice  shall  be  deemed  to 
occur  when: 

(1)  In  the  case  of  indebted  producers, 
the  debt  is  entered  on  the  debt  record 
maintained  by  the  county  ASCS  office  of 
the  county  in  which  the  tobacco  was 
grown: 

(2)  In  the  case  of  an  indebted 
warehouse  operator,  the  debt  is  entered 
on  the  debt  record  of  the  State  ASCS 
office  for  the  State  in  which  the 
warehouse  is  located;  and 

(3)  In  the  case  of  an  indebted  dealer, 
the  debt  is  entered  on  the  debt  record  of 
the  State  ASCS  office  for  the  State  in 
which  the  dealer  is  required  to  file 
reports. 

(c)  Availability  of  list  of  marketing 
quota  penalty  debts.  Each  county  and 
State  ASCS  office  shall  maintain  a  list 
of  tobacco  marketing  penalty  debts 
which  have  been  entered  on  the  debt 
record  in  their  office.  The  list  shall  be 
available  for  examination  upon  request 
by  an  interested  person. 

(d)  Liability  for  penalty  owed  by 
another  person. 

(1)  When  a  penalty  in  excess  of 
$10,000  is  incurred  under  this  part  by  an 
entity,  all  persons  who  have  a 
substantial  ownership  interest  in  the 
entity  shall  be  jointly  and  severally 


liable  with  the  entity  for  the  payment  of 
such  peiwlty.  unless  it  is  demonstrated 
to  the  satisfaction  of  the  Deputy 
Administrator  that  the  violation  was 
inadvertent  Substantial  ownership 
interest  shall  be  deemed  to  be  any 
ownership  interest  greater  than  ten 
percent 

(2)  A  dealer  or  warehouse  operator 
who  permits  an  indebted  person  to  use 
such  dealer's  or  warehouse  operator's 
identification  card  to  market  tobacco 
shall  be  liable  for  the  amounts  due  by 
the  indebted  person  to  the  United  States 
under  this  part  up  to  the  amount  of  the 
value  of  the  tobacco  so  marketed.  In 
addition,  unless  the  Deputy 
Administrator  determines  otherwise, 
any  persons  or  person,  who  as  a 
warehouse  operator  or  dealer  becomes 
affiliated  with  any  person  who  at  the 
time  of  affiliation  is  indebted  under  this 
part  to  the  United  States,  shall  be  liable 
for  the  amount  of  the  debt  owed  to  the 
United  States  by  the  person  with  whom 
such  person  or  persons  become 
affiliated  up  to  the  amount  of  the  value 
of  any  tobacco  which  is  marketed  by 
such  affiliated  warehouse  operator  or 
dealer  during  the  time  of  the  affiliation 
with  the  indebted  person.  Affiliation 
may  include  any  relationship  in  which 
the  parties  have  a  common  interest  in 
tobacco,  or  in  an  enterprise  or  entity 
involved  in  the  marketing,  processing,  or 
handling  of  tobacco,  or  where  the 
parties  both  hold  a  position  of 
responsibility  or  ownership  in  such  an 
enterprise  or  entity,  or  where  there'is 
common  ownership  of  a  business 
involved  in  the  transactions  between  the 
persons  or  person  who  as  a  warehouse 
operator  or  dealer  and  the  indebted 
person  or  entity  with  respect  to  which 
.the  question  of  affiliation  is  raised.  A 
warehouse  operator  or  dealer  may  also 
be  considered  to  be  affiliated  with  an 
indebted  person  when  the  warehouse 
operator  or  dealer  is  associated  with  a 
person  who  is  both: 

(i)  As  an  employee  or  otherwise 
associate,  authorized  to  buy  and  sell 
tobacco  for  such  warehouse  operator  or 
dealer,  and 

(ii)  Is  an  indebted  person  or  at  the 
time  of  the  indebtedness  was  a 
substantial  owner  or  officer  of  the 
indebted  entity. 

Affiliation  may  also  be  deemed  to  occur 
where  the  parties  have  traded  in 
tobacco  under  circumstances  which 
indicate  that  there  may  be  a  lack  of 
arms  length  trading  between  the  parties 
such  as  where  the  parties  engage  in 
casual  or  undocumented  transactions  in 
significant  quantities  of  tobacco,  or 
where  the  parties  have  traded  in 
tobacco  with  each  other  without  a 


movement  of  the  tobacco,  or  where 
there  is  a  trading  in  tobacco  without        ^ 
documentation  of  a  significant  exchange 
of  money.  Where  questions  of  affiliation 
arise,  it  shall  be  the  burden  on  the 
parties  involved  to  show  that  trading  in 
such  tobacco  was  conducted  in 
accordance  with  normal  trade  practices 
and  was  not  part  of  a  scheme  or  device 
to  avoid  payments  of  sums  due  the 
United  States  or  the  CCC. 

(e)  TMQ  lien  notation.  Upon 
notification  that  a  TMQ  lien  has  been 
established,  the  producer  marketing 
card  (MQ-76)  or  dealer  identification 
card  [MQ-79-2)  shall  be  returned 
immediately  to  the  issuing  office  for 
recording  the  TMQ  lien.  Failure  to 
immediately  return  the  applicable  card 
will  result  in  ASCS  notifying  all 
registered  warehouse  operators  and 
dealers  of  the  TMQ  lien  information  and 
of  their  responsibilities  for  collecting  the 
TMQ  lien.  The  card  shall  be  promptly 
returned  to  the  producer  or  dealer  after 
it  is  annotated  with  the  TMQ  lien. 

4.  Section  723.401  is  amended  by 
revising  the  section  heading,  revising 
paragraphs  (b)  and  (c).  and  adding 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  723.401    Registration  of  burley  and  flue- 
cured  tobacco  warehouse  operators  and 

oeaters. 

i  *  •  •  • 

(b)  Dealer  registration.  Eeach  person 
who  expects  to  deal  in  burley  or  fiue- 
cured  tobacco  during  a  marketing  year 
shall  complete  a  Dealer  Application  and 
Agreement  (MQ-7»-2-A)  annually, 
except  dealers  who  are  exempt  from 
maintaining  or  filing  records  and  reports 
as  provided  in  S  723.405  of  this  part.  The 
application  must  be  filed  after  March  1 
of  the  calendar  year  in  which  the 
marketing  year  begins,  and  shall  be  filed 
with  the  State  ASCS  office  or,  if 
designated  by  the  State  Executive 
Director,  the  county  ASCS  office  for  the 
county  where  the  dealer  resides  or 
where  the  dealer's  principal  business  is 
located.  The  applicant  shall  provide  the 
names,  and  such  other  information  as 
required  by  the  Deputy  Administrator, 
of  all  other  persons  who  will  be 
authorized  to  use  the  dealer 
identjficafion  card  (MA-79-2).  A  dealer 
entity  is  limited  to  one  dealer 
registration  number.  Persons  affiliated 
with  another  dealer  of  the  same 
household  shall  not  be  eligible  for  a 
dealer  registration  number  unless  the 
Deputy  Administrator  determines  that 
the  entities  or  individuals  are  separate 
and  independent 

(c)  Approval  of  application  and 
agreement.  The  State  Executive  Director 
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of  the  State  ASCS  office  shall,  under  the 
direction  of  the  Deputy  Administrator. 
be  the  approving  official  for  the  Dealer 
Apphcation  and  Agreement.  If  the 
approving  official  has  reason  to  doubt 
that  the  applicant  is  a  bona  fide  dealer 
or  intends  to  become  a  bona  fide  dealer, 
the  application  may  be  disapproved 
imtil  such  time  as  the  applicant 
furnishes  information  satisfactory  to  the 
State  ASC  committee  that  the 
application  is  bona  Hde.  An  application 
shall  also  be  disapproved  for  any  person 
who  has  failed  to  file  reports  or  permit 
inspections  required  in  $  723.404(d)(9).  A 
person  whose  application  is 
disapproved  shall  be  provided  with  the 
opportunity  to  appeal  the  disapproval 
and  to  furnish  information  to 
substantiate  the  application  or  to 
comply  with  other  requirements  in 
S  723.404  of  this  part. 

(d)  Letter  of  credit  or  bond.  (1) 
General  requirements.  Effective  with  the 
beginning  of  the  1992  marketing  year  for 
burley  tobacco  and  with  the  1993 
marketing  year  for  flue-cured  tobacco,  in 
order  to  secure  the  payment  of  penalties 
as  may  be  incurred  by  a  dealer  during 
■  the  marketing  year  for  which  approval 
as  a  dealer  is  sought,  each  dealer,  as  a 
condition  for  final  approval  to  handle 
tobacco  must  present  a  letter  of  credit  or 
bond  which  is  determined  by  the  Deputy 
Administrator  to  be  acceptable  security 
and  which  meets  the  dollar 
requirements  of  this  section.  The  letter 
of  credit  or  bond  shall  be  submitted  to 
the  State  ASCS  office  where  the  dealer 
is  registered.  The  letter  of  credit  or  bond 
must  have  been  issued  by  a  commercial 
bank  insured  by  the  Federal  Deposit 
Insurance  Corporation  and  must  be  in 
the  form  specified  by  the  Deputy 
Administrator  and  have  the  content 
specified  by  the  Deputy  Administrator. 
A  letter  of  credit  or  bond  shall  be 
furnished  annually  after  initial  approval 
of  the  dealer's  application  and 
notification  of  the  amount  required.  The 
dealer  identification  card  shall  not  be 
issued  until  it  is  determined  that 
acceptable  security  has  been  presented 

(2)  Amount  Required.  The  base 
amount  of  the  letter  of  credit  or  bond 
shall  be  the  larger  of: 

(i)  $25,000  or 

[ii]  The  sum  of  the  amounts 
determined  by  multiplying  the 
respective  pounds  of  burley  and  flue- 
cured  tobacco  purchased  by  the  dealer 
during  the  preceding  marketing  year  by 
10  percent  of  the  marketing  year  penalty 
rate  for  the  resiiective  kind  of  tobacco 
involved  for  the  relevant  year  with  the 
resulting  amount  not  to  exceed  $100,000. 

A  dealer  shall  submit  the  letter  of 
credit  or  bond  for  the  base  amount  plus 
an  amount  equal  to  the  amount  of  any 


unpaid  tobacco  mariceting  quota  penalty 
owed  by  such  dealer.  The  amount  shall 
also  be  increased  by  $5,000  for  each 
10.000  pounds  of  tobacco  for  which  the 
dealer  has  failed  to  file  reports  or  filed 
false  reports  in  violation  of  S  723.404  for 
the  3  previous  marketing  years.  The 
Deputy  Administrator  may  reduce  the 
amount  of  security  required  in  order  to 
avoid  undue  hardship  and  shall  make 
provision  for  release  of  the  letter  of 
credit  or  bond  at  the  appropriate  time. 

(e)  Suspension  and  surrender  of 
dealer  card.  The  dealer  identification 
card  shall  be  surrendered  upon  demand 
of  the  ASCS.  Failure  to  comply  with  the 
provisions  of  §  S  723.404  or  723.414  or 
with  other  material  provisions  of  this 
part  shall  be  cause  for  suspension  of  the 
dealer  identification  card  and  the  dealer 
shall  be  given  15  days  to  complete  all 
necessary  compliance  measures  or  to 
show  cause  why  the  card  should  not 
remain  suspended. 

S  723.403    [AmMMtod] 

5.  In  S  723.403,  paragraph  (k)(3)(i)  is 
amended  by  adding  after  the  word 
"location"  and  the  comma  that  follows 
that  word,  the  words  "provided  further 
that  if  on  inspection  it  is  determined  that 
there  is  damaged  tobacco  in  the 
warehouse  or  otherwise  on  hand,  no 
carryover  credit  for  the  next  marketing 
year  shall  be  allowed  for  the  damaged 
tobacco  and  the  amount  of  pounds  of 
damaged  tobacco  shall  be  deducted 
from  the  operator's  purchase  credit  for 
the  current  year,". 

6.  Section  723.403  is  amended  by 
adding  paragraph  (k)(5)(iv)  to  read  as 
follows: 

§  723.403    Auction  waretUMiM  operators' 
records  and  reports. 

(k)  *  •'  • 

(5)  •  •  • 

(iv)  If  upon  reinspection  by  a 
representative  of  ASCS,  there  is  an 
amount  of  tobacco  determined  to  be 
damaged  tobacco,  the  pounds  of 
damaged  tobacco  shall  be  deducted 
from  the  purchase  credit,  if  not  done  so 
previously,  and  no  carryover  credit  shall 
be  allowed  for  such  damaged  tobacco 
for  the  next  marketing  year. 
•        «        •        •        • 

7.  Section  723.404  is  amended  by 
adding  paragraph  (d)(5)(v)  and  a 
sentence  at  the  end  of  paragraph  (d)(7] 
to  read  as  follows: 

S  723.404    Dealer's  records  and  reports, 
eKdudtoig  doer  tobecco  buyers. 


(d)  •  •  • 
(5)  •  •  ' 


(v)  If  i^>on  inspection  by  a 
representative  of  ASCS.  there  is  an 
amount  of  tobacco  determined  to  be 
damaged  tobacco  according  to  5  723.104, 
such  amount  of  pounds  shall  be 
deducted  from  the  purchase  credit  and 
no  carryover  credit  shall  be  allowed  for 
such  damaged  tobacco  for  the  next 
marketing  year. 

(7)  *  *  'If  upon  reinspection  by  a 
representative  of  ASCS.  there  is  an 
amount  of  tobacco  determined  to  be 
damaged  tobacco  according  to  \  723.104, 
such  amount  of  pounds  shall  be 
deducted  from  the  purchase  credit  and 
no  carryover  credit  shall  be  allowed  for 
such  damaged  tobacco  for  the  next 
marketing  year. 

a  Section  723.406  is  amended  by 
revising  paragraph  (aj  to  read  as 
follows: 

§723.406    Provisions  ^ipiicabte  to 
damaged  tobacco  end  to  purdtasee  o( 
totMCco  from  processors  or  manufacturers. 

(a)  Damaged  tobacco.  Any  dealer, 
warehouse  operator,  or  other  person 
who  intends  to  purchase  damaged 
tobacco  shall  notify  the  State  ASCS 
office  where  the  warehouse  operator  or 
dealer  is  registered  or  should  be 
registered.  Such  report  must  be  made  at 
least  2  business  days  in  advance  of  the 
purchase  so  as  to  allow  for  inspection 
arrangements  to  be  made.  The 
inspection  shall  be  conducted  by  an 
ASCS  representative  and  no  purchase 
credit  shall  be  allowed  the  buyer  for  the 
quantity  determined  to  be  damaged- 
tobacco.  Damaged  tobacco  may  be 
disposed  of  without  incurring  a  penalty 
only  if  the  tobacco  is  destroyed  and  the 
destruction  is  witnessed  by  an  ASCS 
representative  or  the  tobacco  is  sold 
directly  to  a  processor  or  manufacturer 
and  such  sale  is  reported  to  the  same 
State  ASCS  office.  Any  tobacco  not 
disposed  of  in  that  manner  shall  be 
deemed  to  have  been  a  marketing  of 
excess  tobacco  and  will  be  subject  to  a 
penalty  at  the  full  penalty  rate  for  the 
quantity  of  tobacco  involved. 

9.  Section  723.406  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

S  723.406    Producer's  records  and  reports. 

(a)  *  *  * 

(3)  Any  report  of  a  marketing  of 
tobacco  by  a  producer  or  any  use  of  a 
producer's  marketing  card  to  sell  the 
tobacco  or  to  pledge  the  tobacco  for  a 
price  support  loan  shall  be  considered 
the  filing  of  a  false  report  by  the 
producer  and  the  remiedies  provided  in 
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paragraph  (a}(l)  of  this  section  shall 
apply  if,  under  the  provisions  of  part 
1464  of  this  title,  the  producer  was  not 
considered  to  have  been  an  "eligible 
producer"  with  respect  to  such 
marketing  or  other  disposition  of 

tobacco. 

***** 

10.  Section  723.409  is  amended  by 
revising  the  heading  for  paragraph  (b) 
and  adding  a  new  paragraph  (b)(4)  to 
read  as  follows: 

9  723.409    Producer  penalties;  false 
Menttfication  and  related  issues. 
***** 

(b)  Penalties  for  false  identification  or 

failure  to  account 
***** 

(4)  In  addition  to  any  other 
circumstances  in  which  a  penalty  may 
be  assessed  under  this  part,  the 
marketing  or  pledging  for  a  price  support 
loan  of  any  tobacco  by  using  the 
producer's  marketing  card,  when  the 
producer  is  not  considered  to  have  been 
an  "eligible  producer"  under  the 
provision  of  part  1464  of  this  title,  shall 
be  considered  to  be  a  false  identification 
of  tobacco.  This  remedy  shall  be  in 
addition  to  all  others  as  may  apply. 


§723.409    [Amended] 

11.  Section  723.409(f)  is  amended  by 
inserting  after  the  words  "current 
marketing"  the  word  "year". 

•  12.  Section  723.410  is  amended  by 
revising  the  section  heading  and  adding 
a  new  paragraph  (n)  to  read  as  follows: 

§  723.4 10    Penalties  considered  to  be  due 
from  waretKXise  operators,  dealers,  tMjyers, 
and  ottiers  eicluding  ttie  producer. 

•  •        *        *        * 

(n)  Advances  and  other  cases  in 
which  the  producer's  marketing  card  is 
used  improperly.  For  tobacco  of  any 
kind  to  which  this  part  applies,  if 
tobacco  is  marketed  by  a  person  by 
using  the  producer's  marketing  card  or 
the  tobacco  is  pledged  for  a  price 
support  loan  by  using  that  card,  but 
under  the  provisions  of  part  1464  of  this 
title,  producer  is  not  deemed  to  have 
been  an  "eligible  producer"  with  respect 
to  disposition  for  that  tobacco  because 
of  an  advance  or  other  pre-auction 
arrangement,  such  disposition  of  the 
tobacco  shall  be  considered  a  false 
identification  of  the  tobacco  and  may  be 
a  marketing  of  excess  tobacco.  In  such 
cases,  the  person  who  paid  the  advance, 
took  possession  of  the  tobacco,  or  made 
the  agreement  with  the  producer  which 
made  the  producer  no  longer  an  "eligible 
producer"  with  respect  to  the  tobacco, 
shall  be  jointly  and  severally  liable  with 
the  producer  for  any  penalty  with 


respect  to  such  disposition  which  is 
levied  against  the  producer  under  the 
provisions  of  9  723.409.  Additionally,  if 
such  disposition  is  determined  to  be  a 
marketing  of  excess  tobacco,  such 
person  shall  be  liable  for  a  penalty 
calculated  by  using  the  penalty  rate  for 
the  tobacco  involved  multiplied  by  the 
pounds  of  tobacco  involved.  These 
remedies  shall  be  in  addition  to  any 
other  remedies  which  may  apply, 
including  but  not  limited  to,  any  liability 
for  a  refund  of  any  price  support  loan 
receipts  which  were  paid  in  the  name  of 
the  producer  for  the  tobacco. 

PART  1464'TOBACCO 

13.  The  authority  citation  for  part  1464 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308. 1441. 1445. 1445-1, 
1421,  and  1423: 15  U.S.C.  714b.  714c. 

14.  Section  1464.7  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

91464.7    Eltgibto  Producer. 

***** 

(e)  With  respect  to  any  tobacco  which 
is  presented  for  price  support,  must  have 
retained  beneficial  interest  in  the 
tobacco  prior  to  presenting  the  tobacco 
for  such  loan. 

(1)  For  purposes  of  this  section,  the 
producer  will  be  considered  to  have 
retained  beneficial  interest  in  the 
tobacco  only  if  such  producer  has 
complete  control  of  and  title  to  such 
tobacco,  including  the  right  to  tender 
such  tobacco  to  CCC  for  a  price  support 
loan  on  the  date  such  tobacco  is 
tendered  to  CCC  for  a  price  support 
loan,  and  has  maintained  this  right  and 
that  interest  in  the  tobacco  at  all  times 
prior  to  presenting  the  tobacco  for  the 
loan. 

(2)  If  a  producer  receives  a  monetary 
advance  or  other  consideration  in 
connection  with  or  for  such  tobacco,  the 
producer  will  be  deemed  for  purposes  of 
this  section  to  have  lost  beneficial 
interest  in  such  tobacco  unless  the 
producer  has  a  written  agreement  with 
the  person  who  provides  the  advance 
payment  and  such  agreement  accurately 
and  fully: 

(i)  Sets  forth  the  amount  and  date  of 
the  advance; 

(ii)  Sets  forth  the  poundage  on  which 
the  advance  was  made; 

(iii)  Provides  that  the  tobacco  will  be 
sold  at  a  producer  auction  through  an 
auction  warehouse  at  which  price 
support  is  provided  or  will  be  presented 
for  a  price  support  loan; 

(iv)  Provides  that  as  a  full  and  final 
settlement  on  the  tobacco,  the  full  sales 
price  at  the  producer  auction  or  the  full 
loan  proceeds,  will  be  paid  to  the 
producer  minus  only  the  following: 


(A)  The  advance  set  out  in  the 
agreement;  and 

(B)  Standard  published  assessments 
or  charges  for  services  rendered  at 
standard  pubUshed  rates  that  apply  to 
all  tobacco  of  all  producers,  including 
tobacco  for  which  no  advance  has  been 
paid; 

(v)  Set  forth  the  date  of  final 
settlement  on  the  tobacco  which  date 
can  be  no  later  than  the  date  applicable 
to  tobacco  on  which  no  advance  has 
been  made. 

(vi)  States  that  the  full  profit  and 
beneficial  interest  in  the  tobacco,  and 
full  control  of  the  tobacco,  remains  with 
the  producer  and  provides  that  the  full" 
profit  and  beneHcial  interest  will  remain 
with  the  producer  at  all  times  prior  to 
any  disposition  of  the  tobacco  as 
producer  tobacco,  or  at  a  producer 
auction,  or  presenting  for  a  price  support 
loan. 

(3)  A  producer  will  be  considered  to 
have  lost  beneficial  interest  in  tobacco 
and  thereby  not  be  an  "eligible 
producer"  for  such  tobacco  as  of  the 
date  any  advance  or  other  pre-auction 
arrangement  was  made  if  CCC 
determines  for  that  tobacco  that: 

(i)  The  advance  per  pound  equalled  or 
exceeded  the  producer's  final  net 
proceeds  per  pound  on  all  tobacco 
marketed  from  the  farm  for  that 
marketing  year  at  producer  auctions, 
including  any  tobacco  on  which  an 
advance  is  made  or  the  pledging  of 
tobacco  for  price  support  loans; 

(ii)  A  written  agreement  was  required 
by  paragraph  (e)(2)  of  this  section,  but 
none  has  been  executed;  or 

(iii)  A  written  agreement  was 
executed  but  did  not  meet  the 
requirements  of  paragraph  (e)(2)  of  this 
section. 

(4)  If  tobacco  is  pledged  for  a  price 
support  loan  and  the  producer  is  not 
then  or  thereafter  deemed  to  be  or  to 
have  been  an  eligible  producer  for  that 
tobacco  for  purposes  of  placing  the 
tobacco  under  such  loan,  then  the 
tobacco  shall  be  considered  to  have  a 
loan  value  of  zero.  The  producer  and  the 
person  that  took  possession  of  the 
tobacco  from  the  producer,  or  paid  an 
advance,  or  marketed  the  tobacco,  or 
disposed  of  the  tobacco  as  producer 
tobacco,  shall  be  jointly  and  severally 
liable  for  returning  any  loan  proceeds 
previously  paid  in  the  name  of,  or  for  tht 
account  of,  the  producer.  Further,  the 
disposition  of  any  tobacco  as  producer 
tobacco  where  the  producer  is  not  then 
or  thereafter  considered  to  have  been  an 
eligible  producer  with  respect  to  such 
tobacco  may  be  the  subject  of  penalties 
on  the  grounds  of  false  identification, 
excess  marketings,  or  otherwise  as 
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provided  in  part  723  of  this  title.  These 
remedies  are  in  addition  to  any  others 
03  may  apply. 

15.  Section  1464.8  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

f14e4J   ENglbl*  totMCCo. 

•        •        *        •        • 

(i)  Any  tobacco  with  respect  to  which 
the  producer  is  not  an  eligible  producer 
under  the  provisions  of  §  1464.7  of  this 
part  shall  not  be  eligible  for  a  price 
support  loan  and  in  any  case  in  which 
the  producer  is  deemed  to  have  ceased 
to  have  retained  the  status  of  an  eligible 
producer  due  to  an  advance  or  other 
pre-auction  arrangement,  the  producer's 
marketing  card  shall  not  be  used  to 
market  such  tobacco  except  to  reflect  a 
nonauction  marketing  to  the  person  who 
paid  an  advance  to  the  producer  or  took 
possession  of  the  tobacco  from  the 
producer. 

(1464.10    (AmMMtodl 

16.  In  9  14e4.ia  paragraph  (j)(4)  is 
amended  by  inserting  after  the  words 
"Deputy  Administrator"  the  words  "or, 
the  Deputy  Administrator's  designee,". 

Signed  at  Washington.  DC  on  June  23. 
1992. 
Keldi  a  Biark*. 

Adwinistrator.  Agricultural  Stabilization  and 
Conservation  Service,  and  Executive  Vice 
President,  Commodity  Credit  Corporation. 

(FR  Doc  92-15132  Filed  S-23-92:  4:44  pm] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parte  225  and  262 

(Regutartlon  T;  Docket  No.  R-0760] 

Bank  Holding  Cowpanlea  and  Change 
In  Bank  Control;  Rirfee  of  Procedure 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  Pursuant  to  the 
Administrative  Procedure  Act,  the  Board 
is  requesting  public  comment  on 
proposed  amendments  to  the  provisions 
of  its  Rules  of  Procedure  (Rules)  and  the 
Boards  Regulation  Y,  Bank  Holding 
Companies  and  Change  in  Bank  Control 
Section  262.3(b)  of  these  Rules  require 
two  newspaper  publications  of  notice  of 
applications  flled  with  the  Federal 
Reserve  under  section  9  of  the  Federal 
Reserve  Act  (for  membership  or  to 
establish  branches),  the  Bank  Merger 
Act  (if  a  state  member  bank  la  involved), 
and  the  Bank  Holding  Company  Act 
The  proposed  amendments  would 
reduce  from  twice  to  once  the  number  of 
times  notice  must  be  pubhshed  In  a 


newspaper  of  general  circulation  of  the 
filing  of  an  application  with  the  Board. 
The  amendments  would  have  no  effect 
on  public  conmient  periods,  which 
currently  start  when  the  first  notice  is 
published.  Alternative  soorces  of  notice 
will  continue  to  be  available,  such  as  the 
weekly  list  of  pending  applications 
prepared  by  the  Board  and  the  Reserve 
Banks  and  in  the  case  of  Bank  Holding 
Company  Act  applications,  notices 
published  in  the  Federal  Register. 

DATES:  Comments  on  the  revised 
proposed  amendments  should  be 
submitted  no  later  than  July  29. 1992. 
ADDRESSES:  Conunents  should  refer  to 
Docket  No.  R-07eo  and  may  be  mailed  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20551,  to  the  attention  of  Mr. 
William  W.  Wiles,  Secretary;  or 
delivered  to  the  Board's  Mail  Room 
between  8:45  a.m.  and  5:15  p.m..  or  to  the 
Board's  Security  Control  Room  outside 
of  those  hours.  Both  the  Mail  Room  and 
the  Security  Control  Room  are 
accessible  from  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  NW.  Comments 
may  be  inspected  in  room  B-1122 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  S  261.8  of  the 
Board's  Rules  Regarding  Availability  of 
information.  12  CFR  281.8. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Harry  Jorgenson,  Senior  Attorney 
(202/452-3778),  or  Deborah  M.  Awai. 
Attorney  (202/452-3594),  L«gal  Division: 
Sidney  M.  Sussan,  Assistant  Director 
(202/452-2638),  or  Gary  P.  Knoblach. 
Senior  Financial  Analyst  (202/452-3270). 
Division  of  Banking  Supervision  and 
Regidation.  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  orily,  Teleconununication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544);  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets,  NW., 
Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  The 

Administrative  Procedure  Act  (5  U.S.C 
552(a)(1))  requires  each  agency  to 
publish  in  the  Federal  Register 
statements  that  include  requirements  of 
all  formal  and  informal  procedures 
available  and  its  rules  of  procedure.  In 
order  to  fulfill  this  requirement,  the 
Board  has  adopted  Rules  of  Procedure 
(12  CFR  part  262)  (Rules). 

Currently.  {  282.3(b)(1)  of  these  Rules 
requires  an  applicant  to  publish  notice 
of  the  following  types  of  applications 
"on  the  same  day  of  each  of  two 
consecutive  weeks"  in  a  newspaper  of 
general  circulation: 


(i)  Application  by  a  state  bank  for 
membership  in  the  Federal  Reserve 
Sjrstem: 

(ii)  AppUcation  by  a  State  member 
bank  to  establish  a  domestic  branch; 

(iii)  Application  by  a  State  membtf 
bank  for  the  relocation  of  a  domestic 
branch  office: 

(iv)  Application  by  a  bank  for  merger, 
consolidation,  or  acquisition  of  assets  or 
assumption  of  liabilities,  if  the  acquiring, 
assuming,  or  resulting  bank  is  to  be  a 
State  member  bank; 

(v)  Application  by  a  company  to 
become  a  bank  holding  company;  and 

(vi)  Application  by  a  bank  holding 
company  to  acquire  ownership  or 
control  of  shares  or  assets  of  a  bank,  or 
to  merge  or  consolidate  with  any  other 
bank  holding  company. 

The  Board  proposes  to  amend  i 
28Z.3(b)(l)  of  its  Rules  and  a  related 
policy  statement  regarding  notice  of 
applications  (12  CFR  262.25)  to  reduce 
the  newspaper  publication  requirement 
from  twice  to  once.  These  amendments 
would  reduce  a  regulatory  burden 
associated  with  the  filing  of  applications 
by  reducing  the  newspaper  pubUcation 
costs  and  paperwork  burden  associated 
with  applications  that  are  subject  to  the 
publication  requirement  As  part  of  this 
action,  the  Board  would  amend 
instructions  for  its  application  forms  to 
conform  to  the  notice  requirements  in 
the  Rules,  The  Board  also  proposes  to 
make  parallel  amendments  to  §S 
225.14(b)  and  225  23.(d)  of  iU  RegulaHon 
Y  (12  CFR  part  225)  to  conform  with  the 
revised  notice  requirements.  This 
proposal  would  not  affect  the  length  of 
the  public  comment  period  for  any 
application. 

Before  adopting  these  amendments. 
the  Board  will  consider  whether  the 
action  would  have  a  serious  adverse 
effect  on  actual  notice  of  appUcations. 
Newspaper  notices  are  only  one  of 
several  means  by  which  notice  is 
provided  to  interested  parties  that  the 
Board  is  reviewing  a  proposed 
transaction.  For  example,  the  notice 
required  by  S  262.3(b)(1)  is  in  addition  to 
weekly  lists  issued  by  the  Board  and  the 
Reserve  Banks  identifying  applications 
filed  and  acted  upon  under  sections  3 
and  4  of  the  Bank  Holding  Company  Act 
(12  U.S.C  1842  a  1843)  and  the  Bank 
Merger  Act  (section  18(c)  of  the  Federal 
Deposit  Insurance  Act;  12  U.S.C. 
1828(c)).  This  list  is  provided  to  any 
interested  party  upon  request,  including 
requests  for  regular  notice  of  all  filings 
of  applications.'  The  Board  also 


•  See  1  aBZJ(i)  of  the  Rules  and  the  policy 
statement  at  12  CFR  26Z.ZS  (or  a  more  detailed 
descriptioD  of  these  alternate  source*  of  Informatkin ' 
on  these  applications. 
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publishes  notice  of  all  Bank  Holding 
Company  Act  applications  in  the 
Federal  Register.  In  addition,  depository 
institutions  and  their  holding  companies 
may  provide  actual  notice  of  upcoming 
corporate  reorganizations  to  customers 
and  to  persons  in  their  service  areas  in 
the  form  of  press  releases,  news  stories, 
and  direct  mail  or  lobby  notices.  In 
order  to  assist  the  Board  in  addressing 
this  consideration,  the  Board  specifically 
requests  comment  on  the  benefits  that 
reducing  the  publication  burden  would 
have  compared  to  the  reduction  in 
required  newspaper  notice.  * 

Before  adopting  these  amendments, 
the  Board  also  will  consider  whether  the 
amendments  would  have  a  serious 
adverse  effect  on  the  opportunity  for 
public  comment.  Currently,  9  262.3(b)(1) 
of  the  Rules  provides  that  the  first  notice 
may  appear  no  more  than  ninety 
calendar  days  prior  to  acceptance  of  the 
application  by  the  applicant's  Reserve 
Bank  and  that  the  notices  must  provide 
an  opportunity  for  the  public  to  give 
written  comment  on  the  application  to 
the  appropriate  Federal  Reserve  Bank 
for  at  least  thirty  days  after  the  date  of 
publication  of  the  first  notice.  The 
amendments  would  retain  the 
requirements  that  newspaper  notice 
must  appear  in  a  newspaper  of  general 
circulation  no  more  than  ninety  calendar 
days  prior  to  acceptance  of  an 
application  as  well  as  the  requirement 
that  the  notice  provide  for  a  thirty  day 
comment  period.  The  Board  invites 
comment  on  the  possible  affects  on 
public  notice  that  reducing  the 
publication  requirement  can  be 
expected  to  have. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601  et  seq.),  the  Board  does 
not  believe  that  the  proposed 
amendments  would  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposed  amendments  would  reduce 
certain  regulatory  burdens  for  all 
depository  institutions,  reduce  certain 
burdens  for  small  depository 
institutions,  and  have  no  particular 
adverse  effect  on  other  small  entities. 

List  of  Subjects 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 


12  CFR  Part  262 

Administrative  practice  and 
procedure.  Federal  Reserve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
title  12  of  the  Code  of  Federal 
Regulations,  parts  225  and  262,  as 
follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  part  225 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13).  1818, 
1831(i).  1843(c)(8).  1844(b).  3106,  3108.  3907. 
3909.  3310,  and  3331-3351.  and  sec.  306  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (Pub.  L  No.  102-242, 
105  Stat.  2236  (1991)). 

Subpart  B— Acquisition  of  Banti  Securitin 

2.  Section  225.14  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

S  225.14    Procedures  for  applications, 
notices,  and  iwarings. 


(b)  *  •  • 

(3)  Newspaper  notice.  The  applicant 
shall  cause  to  be  published  in  a 
newspaper  of  general  circulation  in  the 
affected  community,  in  the  form 
prescribed  by  the  Board  in  12  CFR 
262.3(b),  at  least  one  notice  soliciting 
public  comment  on  the  proposed 
acquisition. 


Sut>part  C— Nont>anlclng  Activities  and 
Acquisitions  by  Bank  Holding  Companies 

3.  Section  225.23  is  amended  by 
removing  the  heading  to  paragraph  (d), 
by  revising  the  headings  to  paragraphs 
(d)(1)  and  (d)(2)  and  by  adding  a  new 
paragraph  (d)(3)  to  read  as  follows: 

S  225.23    Procedures  for  applications, 
notices,  and  hearings. 

•         •         *         •        • 

(d)(1)  Federal  Register  notice  for 
listed  activities.  *  *  * 

(2)  Federal  Register  notice  for  unlisted 
activities.  *  *  * 

(3)  Newspaper  notice.  The  applicant 
shall  cause  to  be  published  in  a 
newspaper  of  general  circulation  in  the 
affected  community,  in  the  form 
prescribed  by  the  Board  in  12  CFR 
262.3(b),  at  least  one  notice  soliciting 
public  comment  on  the  proposed 
acquisition. 


PART  262— RULES  OF  PROCEDURE 

1.  The  authority  citation  for  part  262 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

2.  In  S  262.3,  by  redesignating 
paragraphs  (b)(1)  introductory  text. 
(b)(l)(i)  through  (vi),  and  the  flush  text 
beginning  "the  applicant"  and  ending 
with  "the  Board"  as  paragraphs  (b)(l)(i) 
introductory  text,  {b)(l)(i)(A)  through 
(F),  and  (b)(l)(i)  concluding  text, 
respectively;  by  removing  the  words  "on 
the  same  day  of  each  of  two  consecutive 
weeks"  from  the  newly  designated 
paragraph  (b)(l)(i)  concluding  text;  by 
designating  the  text,  following  newly 
designated  paragraph  (b)(l)(i) 
concluding  text,  which  begins  with  the 
sentence  "The  notice  shall  be  placed  in 
the  classified"  as  paragraph  (b)(l)(ii); 
and  by  revising  the  first,  second  and 
third  sentences  of  newly  designated 
paragraph  (b)(l)(ii)  to  read  as  follows: 

S  262.3    Applications. 
•         *         •         *         • 

(b)  •  *  *  (l)(i)  *  *  * 
k        *        •        •        • 

(ii)  The  notice  shall  be  placed  in  the 
classified  advertising  legal  notices 
section  of  the  newspaper,  and  must 
provide  an  opportunity  for  the  public  to 
give  written  comment  on  the  application 
to  the  appropriate  Federal  Reserve  Bank 
for  at  least  thirty  days  after  the  date  of 
publication.  Within  7  days  of 
publication,  the  applicant  shall  submit 
its  application  to  the  appropriate 
Reserve  Bank  for  acceptance  along  with 
a  copy  of  the  notice.  If  the  Reserve  Bank 
has  not  accepted  the  application  as 
complete  within  ninety  days  of  the  date 
of  publication  of  the  notice,  the     , 
applicant  may  be  required  to  republish 
notice  of  the  application.  *  *  * 


$262.3    (Amended] 

3.  In  §  262.3,  paragraph  (b)(2)  would 
be  amended  by  removing  the  word 
"first"  in  the  second  sentence. 

§262.25    [Amended] 

4.  In  S  262.25,  paragraph  (a)(1)  would 
be  amended  by  removing  the  word 
"first"  in  the  first  sentence. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  23, 1992. 
WiUiam  W.  WUes. 
Secretory  of  the  Board. 
(FR  Doc.  92-15135  Filed  6-26-«2;  8:45  am) 
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12  CFR  Part  250 
(Docket  No.  R-0762] 

Transactiont  with  Affiliates 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Board  is  proposing  to 
exempt  from  the  limitations  of  section 
23A  of  the  Federal  Reserve  Act  the 
transfer  of  assets  and  liabilities  between 
affiliated  insured  depository  institutions 
when  the  transfer  is  part  of  the  merger 
or  consolidation  of  the  affiliated 
institutions.  The  proposed  exemption 
would  be  available  only  for  transactions 
that  must  be  approved  by  the  resulting 
insured  depository  institution's  primary 
regulator  under  the  Bank  Merger  Act. 
The  exemption  would  be  available  by 
regulation,  and  transactions  that  meet 
the  proposed  criteria  will  not  require 
additional  Board  review  under  section 
23A. 

DATES:  Comments  must  be  submitted  on 
or  before  July  29. 1992. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0762  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Resra^^e  System.  20th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20551.  to  the  attention  of  Mr. 
William  W.  Wiles,  Secretary.  Comments 
addressed  to  the  attention  of  Mr.  Wiles 
may  be  delivered  to  the  Board's  mail 
room  between  8:40  a.m.  and  5:15  p.m., 
and  to  the  security  control  room  outside 
of  those  hours.  Both  the  mail  room  and 
the  security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  NW.  Comments  may  be 
inspected  in  room  B-1122  between  9  a.m. 
and  5  p.m.,  except  as  provided  in  S  261.6 
of  the  Board's  Rules  Regarding  the 
Availability  of  Information.  12  CFR 
261.8. 

FOR  FURTHER  INFORMATION  CONTACT 
Pamela  G.  Nardolilli,  Senior  Attorney 
(202/452-3289).  or  Christopher  Bellini. 
Attorney  (202/452-3269).  Legal  Division. 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets.  NW., 
Washington.  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Section 
23A  of  the  Federal  Reserve  Act.  12 
U.S.C.  371c.  regulates  certain 
transactions  between  depository 
institutions  and  their  affiliates,  including 
transactions  between  affiliated 
depository  institutions.  Section  23A  is 
designed  to  protect  insured  depository 


institutions  from  abuses  that  may  result 
from  lending  and  asset  purchase 
transactions  with  their  affiliates.  In 
general,  section  23A  prohibits  an 
insured  depository  institution  from 
engaging  in  covered  transactions  (which 
include  extensions  of  credit  and 
purchases  of  assets]  with  any  single 
affiliate  in  excess  of  10  percent  of  the 
institution's  capital  and  surplus.  A  20 
percent  aggregate  limit  is  imposed  on 
the  total  amount  of  covered  transactions 
by  a  bank  with  all  affiliates.  Under 
section  23A,  all  extensions  of  credit 
between  a  bank  and  its  affiliate  must 
meet  certain  collateral  requirements. 
Section  23A  also  prohibits  an  insured 
depository  institution  from  purchasing 
any  low-quality  assets  from  an  a^iliate, 
and  requires  that  all  transactions  with 
an  affiliate  must  be  conducted  on  terms 
that  are  consistent  with  safe  and  sound 
banking  practices. 

Section  23A  provides  an  exemption 
for  several  tj'pes  of  transactions.  In 
addition,  section  23A  provides  the  Board 
with  general  authority  to  act  by  order  or 
regulation  to  grant  exemptions  from  the 
provisions  of  section  23A  for  any 
transaction  where  the  Board  determines 
that  an  exemption  is  consistent  with  the 
purposes  of  the  section. 

Savings  associations  became  subject 
to  section  23A  in  1989  as  part  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA). 
and  thus,  transactions  between 
affiliated  savings  associations  are 
subject  to  the  quantitative,  collateral 
and  qualitative  restrictions  of  section 
23A.»  The  legislative  history  of  FIRREA 
indicates  that  Congress  intended  the 
Board's  general  exemptive  authority  to 
extend  to  transactions  involving  savings 
associations  where  an  exemption  is 
consistent  with  the  purposes  of  section 
23A  and  with  prior  Board  exemptions.* 

A  number  of  insured  depository 
institutions  recendy  have  sought  advice 
from  the  Board  regarding  whether  the 
provisions  of  section  23A  apply  to 
transactions  in  which  one  institution 
acquires  the  assets  of  an  affiliated 
institution  through  a  merger  or 
consolidation  of  the  two  institutions. 
Merger  transactions  involving  affiliated 
banks  generally  have  not  been  subjected 
to  the  provisions  of  section  23A  where 
these  transactions  have  been  approved 
by  a  federal  banking  agency  pursuant  to 
the  Bank  Merger  Act.  Review  of  the 
transaction  under  the  Bank  Merger  Act 


includes  review  of  the  financial  impact 
of  the  transaction  and  the  quality  and 
soundness  of  the  assets  transferred  in 
the  transaction.  By  its  terms,  the 
restrictions  imposed  by  section  23A  do 
not  apply  to  mergers  involving 
unaffiliated  depository  institutions. 

The  Board  proposes  to  act  by 
regulation  to  grant  an  exemption  from 
the  section  23A  limits  for  transactions 
involving  the  merger  of  affiliated  insured 
depository  institutions  where  the 
transaction  is  approved  under  the  Bank 
Merger  Act.  '  The  Board  requests  public 
comment  on  this  proposal. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601  et  seq.),  the  Board  does 
not  believe  that  the  interpretation  would 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  interpretation  would 
reduce  regulatory  burdens  imposed  by 
section  23A  and  have  no  particular 
adverse  effect  on  other  entities. 

list  of  Subjects  in  12  CFR  Part  250 

Federal  Reserve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
title  12  of  the  Code  of  Federal 
Regulations,  part  250,  as  follows: 

PART  250— MISCELLANEOUS 
INTERPRETATIONS 

1.  The  authority  citation  for  part  250 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  248(i). 

2. 12  CFR  250.241  is  added  to  read  as 
follows: 

§  250.241    Exemption  from  section  23A  of 
the  Federal  Reserve  Act  for  meroer 
transactions  between  certain  afffllated 
Insured  depository  institutions. 

(a)  Grant  of  exemption.  An  exemption 
from  the  provisions  of  section  23A  of  the 
Federal  Reserve  Act  is  granted  for  the 
purchase  ^y  one  insured  depository 
institution  of  the  assets  of  another 
insured  depository  institution  if — 

(1)  The  transaction  represents  the 
purchase  by  the  insured  depository 
institution  of  all  or  substantially  all  of 
the  assets  of  the  other  institution  or  the 
merger  or  consolidation  of  the  insured 
depository  institution  with  the  other 
institution,  in  a  transaction  in  which 
only  one  of  the  insured  depository 
institutions  continues  to  operate;  and 


'  12  use.  1468. 

*  See  135  Cong  Rec.  S10200  (daily  ed.  August  4. 
1989)  (statementi  of  Senator*  Cam.  Riegle  and 
Sanford).  and  135  Cong.  Rec.  H4997  (daily  ed. 
August  3. 1989)  (statementi  of  Representatives 
Gonzalez  and  Carper). 


'  Under  the  Bank  Merger  Act  t>efore  an  insured 
institution  merges  with,  or  acquires  the  branches  oi, 
another  inslUulion.  it  is  required  to  Tile  an 
application  with  its  primary  regulator,  even  if  the 
institutions  already  are  commonly  owned. ' 


28810 


Federal  Register  /  Vol.  57.  No.  125  /  Monday.  June  29.  1992  /  Proposed  Rules 


(2)  The  transaction  has  been  approved 
by  the  appropriate  federal  banking 
agency  for  the  surviving  insured 
depository  institution  pursuant  to  the 
Bank  Merger  Act. 

(b)  Definitions.  For  purposes  of  this 
section,  the  terms  "appropriate  federal 
banking  agency"  and  "insured 
depository  institution"  are  defined  as 
those  terms  are  defined  in  section  3  of 
the  Federal  Deposit  Insurance  Act. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  23, 1992. 
Wiffiam  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  92-15136  Filed  ft-26-92;  8:45  amj 

BILLING  CCOc  6210-01-f 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 
RIN  3064-AA96 

Assessments 

agency:  Federal  Deposit  Insurance 

(Corporation. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  recently  proposed  to 
amend  its  regulations  to  increase  the 
deposit  insurance  assessment  to  be  paid 
by  Bank  Insurance  Fund  (BIF)  members 
starting  with  the  first  semiannual  period 
of  calendar  year  1993  and  thereafter. 
Notice  of  the  proposed  increase 
appeared  in  the  Federal  Register  on  May 
21, 1992.  The  FDIC  Board  is  hereby 
extending  the  comment  period  for  the 
proposed  increase  in  the  BIF  assessment 
rate  from  July  20, 1992  to  August  13. 
1992.  The  intended  effect  of  this 
extension  is  to  have  the  comment  period 
for  the  BIF  assessment  rate  increase 
proposal  overlap  with  the  comment 
period  for  the  BIF  recapitalization 
proposal  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
dates:  Written  comments  must  be 
received  by  the  FDIC  on  the  BIF 
assessment  rate  Increase  proposal  on  or 
before  August  13, 1992. 
addresses:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street  NW.. 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  room  F-400, 1776  F 
Street,  NW..  Washington.  DC  20429.  on 
business  days  between  8:30  a.m.  and  5 
p.m. 

FOR  FURTHER  WFORMATIOM  CONTACT: 

William  R.  Watson,  Director.  Division  of 


Research  and  Statistics,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW..  Washington,  DC  20429,  (202)  898- 
3946. 

SUPPt^MENTARY  INFORMATION:  Recently, 
the  FDIC  Board  proposed  an  increase  in 
the  assessment  rate  to  be  paid  by  BIF 
member  institutions  beginning  January 
1, 1993  (BIF  Assessment  Rate  Increase 
Proposal).  The  BIF  Assessment  Rate 
Increase  Proposal  was  published  in  the 
Federal  Register  on  May  21, 1992,  with  a 
60-day  comment  period  ending  on  July 
20, 1992  (57  FR  21623).  In  that  document 
the  Board  noted  its  intention  to  propose, 
as  required  by  statute,  in  the  near  future 
the  initial  establishment  of  a  schedule  to 
recapitalize  the  BIF  over  15  years.  The 
Board  also  stated  its  intention  that  the 
comment  periods  for  the  BIF 
Assessment  Rate  Increase  Proposal  and 
the  proposed  recapitalization  schedule 
coincide  for  at  least  the  final  30  days  of 
the  comment  period  for  the  BIF 
Assessment  Rate  Increase  Proposal.  [Id 
at  21624.) 

The  proposed  BIF  recapitalization 
schedule  is  being  published  elsewhere  in 
this  issue  of  the  Federal  Register  with  a 
comment  period  of  45  days.  Accordingly, 
to  provide  for  an  overlapping  comment 
period  of  at  least  30  days  for  the  BIF 
Assessment  Rate  Increase  Proposal  and 
the  proposed  BIF  recapitalization 
schedule,  the  Board  is  hereby  extending 
the  comment  period  for  the  BIF 
Assessment  Rate  Increase  Proposal 
from  July  20. 1992,  to  August  13, 1992. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  16th  day  of 
June  1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyie  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  92-15195  Filed  6-28-92;  8:45  am) 

BUXING  CODE  •714-01-M 


12  CFR  Part  327 

RIN  3064-AB14 

Assessments 


agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Proposed  rule. 

summary:  As  required  by  section  7(b]  of 
the  Federal  Deposit  Insurance  Act  (FDI 
Act),  the  Board  of  Directors  (Board)  of 
the  Federal  Deposit  Insurance 
Corporation  (FDIC)  is  proposing  a 
schedule  for  increasing  the  reserve  ratio 
of  the  Bank  Insurance  Fund  (BIF)  to  1.25 
percent  over  a  15-year  period.  Currently, 
the  BIF  reserve  ratio  is  significantly 
below  that  level.  Pursuant  to  section 
7(b],  if  the  reserve  ratio  is  less  than  1.25 


percent,  the  Board  is  required  to  take 
certain  action  intended  to  raise  the  ratio 
to  that  level.  The  action  applicable  to 
the  existing  situation  under  section  7(b) 
is  the  promulgation  of  a  recapitalization 
schedule  for  raising  the  reserve  ratio  to 
the  statutory  level  of  1.25  percent  within 
15  years.  In  compliance  with  section 
7(b),  the  proposed  recapitalization 
schedule  specifies  a  target  reserve  ratio 
for  each  semiannual  period  for  the  next 
15  years,  culminating  in  the  requisite 
ratio  of  1.25  percent. 

In  connection  with  the  proposed 
recapitalization  schedule  addressed 
here,  the  Board  has  also  proposed  an 
increase  in  the  BIF  semiannual 
assessment  rate  to  28  basis  points 
effective  January  1, 1993.  Notice  of  the 
proposed  increase  appeared  in  the 
Federal  Register  on  May  21, 1992. 

The  Board  is  aware  of  the 
uncertainties  surrounding  any  schedule, 
such  as  the  required  recapitalization 
schedule,  that  is  based  on  projections  of 
economic  conditions  beyond  the 
immediate  future.  For  that  reason,  the 
Board  recognizes  that  any 
recapitalization  schedule  promulgated 
pursuant  to  section  7(b)  may  require 
adjustment  as  economic  conditions 
change. 

DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before 
August  13, 1992. 

addresses:  Written  comments  shall  be 
addressed  to  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation,  550— 17th  Street.  NW.. 
Washington.  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F-400. 1776  F 
Street,  NW,  Washington.  DC  20429,  on 
business  days  between  8:30  a.m.  and  5 
p.m.  (FAX  number:  (202)  89ft-3838). 
Comments  will  be  available  for 
inspection  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  J.  Murton,  Deputy  Director. 
Division  of  Research  and  Statistics,  (202) 
898-3938;  or  Jennifer  L  Eccles,  Senior 
Financial  Analyst,  Division  of  Research 
and  Statistics.  (202)  898-8337.  Federal 
Deposit  Insurance  Corporation. 
Washington,  DC 

SUPPLEMENTARY  MFORMATION: 

Paperwork  Reductiou  Act 

No  collections  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
are  contained  in  the  proposed  rule. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 
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Regulatory  Flexibility  Act 

The  Board  hereby  certifles  that  the 
proposed  rule  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seg.).  It 
would  not  impose  burdens  on  depository 
institutions  of  any  size  and  would  not 
have  the  type  of  economic  impact 
addressed  by  the  Act.  Moreover,  to  the 
extent  the  proposed  rule  relates  to  the 
assessment  rates  to  be  paid  by  BIF 
member  institutions,  the  Act  does  not 
apply  to  "a  rule  of  particular 
applicability  relating  to  rates,  wages, 
corporate  or  fmancial  structures  or 
reorganizations  thereof  *  *  *  "  Id. 
601(2).  Accordingly,  the  Act's 
requirements  regarding  an  initial  and 
final  regulatory  flexibility  analysis  [id. 
603  &  604]  are  not  applicable  here. 

The  Proposed  Rule 

1.  Statutory  Requirements 

Section  7(b)(l)(C)[ii)  of  the  FDI  Act  [12 
U.S.C.  1817(b](l)(C](ii)).  as  amended  by 
section  104  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (Pub.  L.  No.  102-242)  ("FDIC 
Improvement  Act")  provides  as  follows: 

If  the  reserve  ratio  of  the  Bank  Insurance 
Fund  is  less  than  the  designated  reserve  ratio 
*  *  *  ,  the  (FDICl  Board  of  Directors  shall  set 
the  semiannual  assessment  rates  *  *  * — (I) 
that  are  sufficient  to  increase  the  reserve 
ratio  *  *  *  to  the  designated  reserve  ratio  not 
later  than  one  year  after  such  rates  are  set:  or 
(II)  in  accordance  with  a  (BIF 
recapitalization]  schedule  promulgated  by  the 
[FDIC]  •  •  •  . 

Under  section  7(b)(1)(B)  of  the  FDI 
Act,  the  BIF  designated  reserve  ratio  is 
1.25  percent.  BIF's  actual  reserve  ratio 
(based  on  a  year-end  1991  fund  balance 
of  approximately  negative  $7.0  billion]  is 
approximately  negative  0.36  percent. 
Because  of  the  extent  of  the  difference 
between  BIFs  current  reserve  ratio  and 
the  designated  reserve  ratio,  it  would  be 
infeasible  to  set  an  assessment  rate 
sufficient  to  increase  the  reserve  ratio 
from  its  current  level  to  1.25  percent 
within  one  year.  Thus,  pursuant  to 
clause  (11]  of  section  7(b)(l)(C)(ii),  the 
Board  is  proposing  a  BIF  recapitalization 
schedule  "in  accordance  with"  which  to 
determine  semiannual  assessment  rates 
for  BIF  member  institutions. 

Section  7(b)(l)(C)(iii]  of  the  FDI  Act 
as  also  amended  by  section  104  of  the 
FDIC  Improvement  Act,  requires  that  the 
BIF  recapitalization  schedule 
promulgated  by  the  Board  "speciflyj.  at 
semiannual  intervals,  target  reserve 
ratios  for  the  Bank  Insurance  Fund, 
culminating  in  a  reserve  ratio  that  is 
equal  to  the  designated  reserve  ratio  no 


later  than  15  years  after  the  date  on 
which  the  schedule  becomes  effective." 
The  recapitalization  schedule  proposed 
by  the  Board  is  designed  to  achieve  the 
designated  reserve  ratio  by  the  end  of  a 
15-year  period  that  begins  at  year-end 
1991. 

Recently,  the  Board  proposed  an 
increase  in  the  assessment  rate  to  be 
paid  by  BIF  member  institutions 
beginning  January  1, 1993.  As  stated 
above,  notice  of  that  proposal  was 
published  in  the  Federal  Register  on 
May  21, 1992  (57  FR  21623).  >  In 
proposing  the  rate  increase,  the  Board 
relied  on  the  same  assumptions  and 
underlying  data  on  which  the  proposed 
recapitalization  schedule  is  based. 
Because  the  assessment  rates  in  effect 
in  the  early  part  of  the  period  covered 
by  the  recapitalization  schedule  would 
necessarily  play  an  important  role  in  the 
revenue  projections  to  be  used  in 
developing  the  schedule,  it  was 
determined  that  the  Board  should 
address  the  rate  issue  before  finaUzing 
the  proposed  recapitalization  schedule. 

In  its  BIF  rate  increase  proposal,  the 
Board  stated  its  intention  that  the 
respective  comment  periods  for  the 
proposed  recapitalization  schedule  and 
for  the  BIF  rate  increase  proposal 
coincide  for  at  least  30  days.  57  Fed. 
Reg.  21624.  In  the  Board's  view,  such  an 
overlap  would  ensure  a  meaningful 
opportunity  for  public  comment  on  the 
interrelationship  between  the  two 
proposals.  Accordingly,  as  announced 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  Board  is  extending  the 
comment  period  for  the  BIF  rate 
increase  proposal  to  August  13, 1992,  in 
order  to  allow  for  comment  on  that 
proposal  throughout  the  entire  comment 
period  for  the  proposed  BIF 
recapitalization  schedule.  It  is  the 
Board's  intention  to  make  a  final 
decision  regarding  the  BIF  assessment 
rate  in  conjunction  with  the  final 
adoption  of  a  recapitalization  schedule. 


■  A(  the  same  time,  the  Board  proposed  an  inleriin 
risk-related  assessment  system,  to  become  effective 
(anuary  1, 1993.  Under  this  proposal,  which  is  also 
addressed  in  the  May  21. 1992.  issue  of  the  Federal 
Register  (57  FR  21617).  ttie  assessment  rates  to  be 
paid  by  BIF  members  (and  by  memtiers  of  the 
Savings  Association  Insurance  Fund)  would  vary 
from  institution  to  institution,  based  on  certain  risk- 
related  measures.  Although  this  proposal  would 
result  In  a  change  from  the  existing  system,  under 
which  ail  BIF  members  pay  the  same  assessment 
rate,  the  proposed  risk-related  rale  schedule  is 
designed  so  that  the  total  BIF  assessment  revenue  to 
t>e  received  would  correspond  to  the  amount  that 
would  be  received  if  all  BIF  members  were  paying  a 
uniform,  "average"  rate.  If  the  Board  adopts  both 
the  BIF  rate  increase  and  interim  risk-related 
assessment  proposals,  the  proposed  rate  of  26  basis 
would  represent  this  "average"  rate. 


2.  Development  of  the  Proposed 
Recapitalization  Schedule 

The  necessary  starting  point  in  the 
development  of  the  proposed 
recapitalization  schedule  was  the 
current  level  of  the  reserve  ratio.  As 
noted  above,  BIF  reserve  ratio  is 
approximately  negative  0.36  percent 
Given  the  substantial  difference 
between  this  level  and  the  goal  of  1.25 
percent  it  was  determined  that  the 
proposed  schedule  should  cover  the  full 
15-year  period  permitted  by  the  statute. 

The  recapitalization  schedule  depends 
on  those  factors  affecting  the  BIF.  "The 
long-term  condition  of  the  BIF  and  thus 
the  reserve  ratio  depend  directly  on 
three  major  factors:  the  number  and  size 
of  future  bank  failures  (expressed  here 
in  terms  of  "failed  bank  assets"),  the 
costs  of  resolving  failures,  and  the 
amount  of  assessment  income  provided 
by  banks.  Multiplying  the  projected 
level  of  failed  bank  assets  by  the 
assumed  resolution  cost  rate  yields  a 
projection  for  insurance  losses  over  the 
15-year  period.*  Because  assessment 
income  is  determined  by  the  assessment 
rate  and  the  assessment  base,  the  third 
variable  used  for  purposes  of  this 
analysis  was  industry  growth  (assets 
and  deposits].* 

Given  a  set  of  assumptions  about 
these  three  factors,  it  is  relatively 
straightforward  to  develop  a  15-year 
recapitalization  schedule.  However, 
analysis  based  on  a  single  set  of 
assumptions  ignores  the  considerable 
uncertainty  surrounding  future  economic 
conditions  and  their  impact  on  these 
factors.  To  deal  with  this  uncertainty, 
FDIC  staff  examined  a  range  of  values 
for  failed  bank  assets,  resolution  costs, 
and  industry  growth.  For  each  of  these 
factors,  the  assumptions  used  range 
from  what  is  considered  to  be 
reasonably  optimistic  to  reasonably 
pessimistic.  For  each  value,  the  staff 
assigned  a  probability  that  a  particular 
assumption  will  occur  based  on 
historical  relationships  and  the  informed 
judgment  of  staff  rather  than  on  explicit 
statistical  techniques  applied  to 
historical  data.  The  range  of 
assumptions  and  probabilities  for  each 
factor  are  summarized  below  in  Table  1. 


*  The  level  of  failed  bank  assets  is  expressed  in 
billions  of  dollars,  while  resolution  costs  are 
expressed  as  the  percentage  of  loss  for  each  dollar 
of  failed  bank  assets. 

*  Growth  assumptions  affect  the  analysis  in  three 
ways.  The  first  is  through  BIF  revenue;  as  the 
assessment  base  grows.  BIF  revenue  grows  for  a 
given  assessment  rate.  The  second  is  through  failed 
bank  assets,  which  are  assumed  to  grow  with 
industry  assets.  Finally,  because  the  "reserve  ratio" 
is  the  ratio  of  BIF  funds  to  total  insured  deposits  of 
BIF  members,  the  fund  balance  necessary  to  achieve 
the  designated  reserve  ratio  grows  along  with  the 
volume  of  insured  deposits. 
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Tabue  1.— Assumptkdns  for  BIF  Projections 

[1(A).  Short-tefm  failed  tank  assets  (1992-1996)  fm  billioos  of  doUars)) 


1992 

1993 

1994 

1995 

1996 

Total 

Probability  (percent) 

50 

60 

80 

90 

100 

110 

120 

25 

SO 
70 
W 

100 
120 
150 

10 
40 
50 
60 
75 
90 
100 

10 
30 
30 
45 
50 
SO 
80 

5 
20 
20 
25 
25 
30 
50 

100 
200 
250 
300 
350 
400 
500 

10 
15 
15 
20 
IS 
15 
10 

tl(B)  Long-term  failed  bank  assets  (1997-2006)1 

Percent  of  total  assets  (percent) 

Probability 
(percent) 

0  2          

30 

0  4            '. 

45 

0  6                

18 

0.9 

1 2                      

5 
2 

III. 

Ratio  of  resolution  costs  to  failed  bank  assetsl^ 

Ratio  (percent) 

Probability 
(percent) 

14     

25 

1 7           - 

50 

20         _ 

25 

(III.  Deposit  growtfi] 


Rate  (percent) 

Probability 
(percent) 

6                         

40 

2                             

40 

2           

20 

The  first  assumption,  regarding  failed 
bank  assets,  was  divided  into  two 
categories:  Short-term  (over  the  next 
five  years)  and  long-term.  The  level  of 
short-term  failed  bank  assets  depends  to 
a  great  extent  on  the  current  condition 
of  the  industry.  Seven  assumptions  were 
made  for  this  factors,  ranging  from  $100 
billion  to  $5(X}  billion  in  total  failed  bank 
assets  over  the  5-year  period.  These 
assumptions  are  based  on  various  public 
and  private  sector  forecasts.  It  is  also 
assumed  that  the  annual  level  falls  from 
the  current  high  level  to  more  moderate 
levels  by  1996. 

The  long-term  failed  bank  assets 
category  concerns  the  average  level  of 
failed  bank  assets  that  will  prevail  over 
the  final  decade  of  the  15-year  period. 
The  assumption  is  expressed  as  a  ratio 
of  failed  bank  assets  to  industry  assets. 
This  assumption  is  harder  to  predict  that 


the  short-term  category,  as  it  depends 
less  on  the  current  condition  of  banks 
than  on  the  evolution  of  the  financial 
services  sector  and  the  strength  of  the 
nation's  economy.  Historically,  the  ratio 
ef  failed  bank  assets  to  industry  assets 
has  been  relatively  low,  averaging  0.04 
percent  between  1960  and  1979. 
However,  with  the  increase  in  bank 
failures  in  the  1980s,  the  mean  ratio  for 
1988  through  1991  was  1.03  percent,  and 
this  ratio  reached  1.84  percent  of 
industry  assets  in  1991.  The  assumptions 
made  for  purposes  of  the  proposed 
recapitalization  schedule  range  from  0.2 
percent  to  1.2  percent,  with  more  weight 
assigned  to  the  lower  values.  This 
reflects  the  FDIC's  expectation  that  the 
industry  will  stabilize  at  failure  rates 
considerably  below  the  current  high 
rates,  but  not  as  low  as  the  nearly 
inconsequential  rates  that  prevailed 
prior  to  the  deregulation  and  financial 
innovation  of  the  1980s. 

The  second  set  of  assumptions 
concerns  the  ratio  of  resolution  costs  as 
a  percent  of  failed  bank  assets, 
expressed  in  present  value  terms.  Three 
values  are  assumed:  14  percent,  17 
percent,  and  20  percent.  The  highest 
value  is  pessimistic,  reflecting  the 
experience  of  selected  recent  years.  The 
middle  value  approximates  the 
experience  since  the  mid-1980s.  The 
lowest  value  represents  success  in 
efforts  to  lower  resolution  costs. 

The  third  set  of  assimiptions  concerns 
the  growth  in  the  banking  industry  as 
represented  by  both  domestic  deposits 
and  assets.  The  industry  historically  has 
experienced  healthy  growth,  averaging 
approximately  5  percent  for  assets  and  7 
percent  for  domestic  deposits  over  the 
past  10  years.  More  recently,  the 
industry  has  steadied  its  growth,  with 
assets  declining  slightly  over  the  past  2 
years  and  domestic  deposits  increasing 
by  only  4  percent.  Three  values  are 
assumed:  6  percent,  2  percent,  and  —2 
percent.  The  high  growth  approximates 
the  average  over  the  last  5  to  10  years. 


The  middle  value  reflects  the  slower 
growth  over  the  last  two  years,  and  the 
lowest  value  refiects  the  pessimistic 
view  that  the  industry  will  shrink  in 
absolute  terms  as  a  result  of  increased 
competition  in  the  financial  sector, 
higher  assessment  rates,  or  other 
circumstances. 

For  analytical  purposes,  staff 
projected  the  BIF  over  a  15-year 
recapitalization  period  under  numerous 
scenarios.*  Each  scenario  represented  a 
combination  of  the  values  for  each  of 
the  factors  and  was  assigned  a 
probability  based  on  the  combination  of 
probabilities  for  each  of  the  factors. 
Staff  performed  this  exercise  for 
different  assessment  rates  ranging  from 
23  to  35  basis  points  over  the  next  15 
years,  and  found  that  an  assessment 
rate  of  27  basis  points  appeared  to  be 
the  lowest  rate  that  would  make  it  more 
likely  than  not  that  the  designated 
reserve  ratio  would  be  achieved  within 
15  years,  given  the  assumptions 
underlying  the  analysis.  Having 
considered  the  results  of  the  above 
analysis,  the  Board  on  May  12. 1992, 
proposed  an  increase  in  the  BIF  target 
average  assessment  rate  to  28  basis 
points.  The  rate  proposed,  which  is 
slightly  higher  than  the  27  basis  points 
referred  to  above,  increases  the 
likelihood  that  the  designated  reserve 
ratio  will  be  achieved  within  the 
statutory  (5-year  period. 

The  results  of  this  analysis,  from 
which  the  proposed  recapitalization 
schedule  was  derived,  are  summarized  , 
in  Table  2.*  Both  the  proposed  schedule 
and  Table  2  are  based  on  a  composite 
scenario  equaling  the  weighted  average 
of  all  assumptions  and  probabilities. 
This  composite  scenario  thus  represents 
the  most  likely  scenario  given  the  wide 
range  of  possibilities  considered  for 
insurance  losses  and  growth.  Both  the 
proposed  schedule  and  Table  2  show  the 
assessment  rate  declining  as  conditions 
improve  and  assessment  revenue 
exceeds  insurance  losses  to  the  BIF.    . 


*  The  projection*  took  into  account  BIF 
sdministrative  expenses,  income  received  on 
investments,  and  interest  due  on  borrowings. 


•  Although  the  proposed  recapitalization  schedule 
is  based  on  the  projections  reflected  in  Tuble  2,  it  is 


also  consistent  with  other  projections.  For  example, 
it  is  consistent  with  projections  that  show  lower 
insurance  losses  and  lower  assessment  rates. 
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Table  2.— Summary  BIF  Projections 

[Assessment  rate  o(  28  bas«  points  begnning  1993;  doMws  In  Miionsl 


Assumptions: 

1  Oepostt  and  Asset  groiwth 

(percent) 

2  Bank  Indinftry  Assets 

3  insured  deposits 

4  Assessment  Base 

5  Loss  Ratio  (percent) 

6  Failed  Bank  Assets- 

7  Assessment  Rale  (bp) 

8  Assessments 

9  Net  Income 

10  Fund 

11  Ratio  (percertt) 


1992 


2.8 
3,526 
^04e 

^S60 

17  0 

72 

23 

S.8 

(2.9) 

(9.9) 

-0.49 


1983 


^8 

362S 

2,105 

2.632 

17.0 

76 

28 

7.2 

(2.7) 

(12.7) 

-0.60 


1994 


2.8 

3.726 

2.164 

2.706 

17.0 

61 

28 

7.4 

(1.8) 

(14.« 

-0.67 


1995 


2.8 
3.831 
2.22S 

2.761 

17.0 

45 

28 

7.6 

1.5 

(130) 

-a56 


1996 


2.8 
3.938 

2.287 

2.859 

17.0 

28 

28 

7.8 

2.8 

(10.2) 

-0.45 


1997 


2.8 

4.048 

2.351 

2.939 

17.0 

25 

28 

8.1 

3.4 

(6.8) 

-0.29 


1996 


2.8 

4.162 

2.417 

3.022 

17.0 

25 

26 

7.7 

3.1 

(3.6) 

-0.15 


1999 


2.8 

4.278 

&48S 

3.106 

17.0 

25 

26 

7.9 

36 

(0.0) 

-0.00 


2000 


2.8 

4.398 

2.554 

3.193 

17.0 

25 

26 

8.1 

4.5 

45 

-0.18 


2001 


2.8 

4,521 

2.626 

3.283 

17.0 

20 

24 

7.7 

4.4 

8.8 

0.34 


2002 


28 

4.648 

2.700 

3.374 

17.0 

20 

24 

7.9 

4.8 

13.7 

0.51 


2003 


2.8 

4.778 

2,775 

3.469 

17.0 

20 

24 

8.2 

5.3 

19.0 

0.66 


2004 


28 

4.912 

2.853 

3.S66 

17.0 

21 

24 

8.4 

5.8 

24.8 

0J7 


2005 


28 

5.049 

2.933 

3.666 

17.0 

21 

24 

8.76 

6.3 

31.1 

1.06 


2006 


28 

5.190 

3.015 

3.769 

17.0 

22 

24 

8.7 

67 

37.8 

1.25 


Future  conditions  affecting  the  BIF 
cannot  be  predicted  with  certainty.  For 
this  reason,  the  sta^s  projections 
encompassed  a  range  of  assumptions  for 
each  factor  affecting  the  BIF.  Future 
insurance  losses  or  other  conditions 
affecting  the  BIF  may  turn  out 
differently  than  assumed  for  purposes  of 


developing  the  proposed  schedule.  For 
instance,  Table  3  illustrates  what  might 
occur  if  insurance  losses  are  25  percent 
lower  than  reflected  in  table  2.  Similarly, 
Table  4  illustrates  what  might  occur  if 
insurance  losses  are  25  percent  higher 
than  reflected  in  Table  2.  Once  a 
recapitalization  schedule  is  adopted,  the 


Board  plans  to  monitor  relevant 
developments  and.  if  circumstances 
warrant,  to  consider  revision  of  the 
schedule,  or  assessment  rate 
adjustments,  based  on  such 
developments. 


Table  3.— BIF  Projections  Based  on  Optimistic  Scenario 

(Assessment  rate  o(  28  basis  point  beginning  1993;  dolws  in  bMions] 


Assumptions: 


2 

3 

4 

6 

6 

7 

8 

9 

10 

11 


Deposit  and  Asset  Growth 

(percent) 

Bank  Industry  Assets 

Irwufed  deposrts 

Assessment  Base, 


Loss  Ratio  (percent) 

Failed  Bank  Assets , 

Assessment  Rate  (bp).. 

Assessmarrts 

Net  Income 

Fund 

Ratio  (percent) 


1992 


28 

3.526 

2.048 

2.560 

15.0 

62 

230 

5.8 

(0.1) 

(7.1) 

-0.35 


1993 


28 

3.625 

2.105 

^632 

15.0 

66 

280 

7.2 

0.7 

(84) 

-0.30 


1994 


28 

3.726 

^164 

^706 

15.0 

53 

280 

7.4 

1.5 

(49) 

-0.23 


1995 


2.8 

3.831 

2.225 

2.781 

15.0 

39 

28.0 

7.6 

3.6 

(13) 

-0.06 


1996 


2.8 

3,938 

2.287 

2.859 

15.0 

24 

20.0 

5.6 

2.4 

1.0 

0.04 


1997 


2.8 

4,048 

2,351 

2,939 

15.0 

22 

20.0 

5.8 

2.9 

3.9 

0.16 


1990 


2.8 

4.162 

2,417 

3,022 

15.0 

22 

200 

5.9 

3.1 

7.0 

0.29 


1999 


2.8 

4.278 

2.485 

3,106 

15.0 

22 

18.0 

55 

^9 

9.9 

0.40 


2000 


2.8 

4.396 

2.554 

3.193 

15.0 

22 

18.0 

5.6 

3.5 

13.3 

0.52 


2001 


^6 

4.521 

Z626 

3.283 

15.0 

17 

18.0 

5.8 

3.9 

17.2 

0.65 


2002 


2.8 

4.648 

2.7t» 

3.374 

15.0 

17 

18.0 

59 

4.2 

21.4 

0.79 


2003 


2.8 

4.7T8 

2,775 

3.489 

15.0 

17 

15.0 

5.1 

3.6 

25.0 

0.90 


2004 


2.8 

4.912 

2,853 

3.566 

15.0 

16 

15.0 

5.2 

3.9 

28.9 

1.01 


2005 


2.8 

5.049 

2,933 

3.666 

15.0 

18 

150 

5.4 

4.2 

33.1 

1.13 


2006 


2J 

5.190 

3.015 

3.789 

15.0 

19 

150 

55 

46 

37.7 

1.25 


Table  4.— BIF  Projections  Based  on  Pessimistic  Scenario 

(Assessment  rate  of  28  basis  points  beginning  1993;  dollars  in  billions] 


1992       1993       1994       1995       1996       1997       1998       1999       2000      2001       2002      2003      2004      2005      2006 


Assumptions: — 

1  Deposit  and  Asset  Growth 
(percerrt) 

2  Bank  Industry  Assets ~. 

3  Insured  deposits 

4  Assessment  Base _. 

5  Loss  RatH3  (percent) 

6  Failed  Bank  Assets 

7  Assessment  Rate  (bp) 

8  Assessments.. 

9  Net  Income „. 

10  Fond 

11  Ratio  (percent) 


28 

3.528 

2,048 

2,560 

18.8 

80 

23.0 

5.8 

(6.5) 

(13.6) 

-0.66 


2.8 

3.625 

^105 

2,632 

18.8 

85 

28.0 

7.2 

(7.1) 

(20.7) 

-0.98 


28 

3,726 

2.164 

2.706 

18.8 

69 

350 

9.3 

(39) 
(24.5) 
-1.13 


2.8 

3.831 

2.225 

2.781 

18.8 

50 

35.0 

9.5 

1.2 

(23.4) 

-1.05 


2.8 

3.938 

2.287 

2.859 

18.8 

31 

35.0 

9.8 

3.0 

(20.4) 

-0.89 


2.8 

4.048 

2.351 

^939 

188 

28 

35.0 

10.1 

37 

(16.7) 

-0.71 


2.8 

4.162 

2.417 

3,022 

18.8 

28 

35.0 

10.4 

4.7 

(12.0) 

-0.50 


2.8 

4.276 

2.485 

3.106 

18.8 

28 

35.0 

10.6 

5.3 

(8.7^ 
-0.27 


2.8 

4.398 

2.554 

3.193 

18.8 

28 

32.0 

10.0 

5.6 

(1.1) 
-0.04 


2.8 

4.521 

^626 

3.283 

188 

22 

3^o 

10.3 
6.2 
5.1 

0.20 


2.8 

4,648 

2.700 

3.374 

18.8 

22 

29.0 

0.6 

58 

10.0 

0.41 


2.8 

4,778 

2.775 

3.469 

18.8 

22 

29.0 

9.9 

6.4 

17J 

0.62 


2.8 

4,012 

2,853 

3,566 

18.8 

23 

27.0 

9.4 

6.2 

23.6 

0.83 


2.8 

5.049 

2.933 

3.666 

18.8 

24 

27.0 

9.7 

6.8 

30.4 

1.04 


2.8 

5.190 

3.015 

3,769 

18  8 

24 

27.0 

10.0 

7.4 

37.7 

1.25 


Request  for  Public  Comment 

The  Board  hereby  requests  comment 
on  all  aspects  of  the  proposed  rule. 
Interested  persons  are  invited  to  submit 


written  comment  during  a  45-day 
comment  period. 


List  of  Subjects  in  12  CFR  Part  327 

Assessments,  Bank  deposit  insurance, 
Banl(s,  Banlcing.  Fmancing  Corporation. 
Savings  associations. 
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For  the  reasons  stated  above,  the 
Board  proposes  to  amend  12  CFR  part 
327  as  follows: 

PART  327-ASSESSMENTS 

1.  The  authority  citation  for  part  327 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1441, 1441b.  1817-1819. 

2.  Section  327.13  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  327. 1 3    Payment  of  assessment 

t  *  *  *  0 

(d)  Recapitalization  schedule.  The 
following  schedule,  which  begins  with 
the  semiannual  assessment  period 
ending  December  31. 1991.  indicates  the 
stages  by  which  the  Corporation  seeks 
to  achieve  the  BIF  designated  reserve 
ratio  of  1.25  percent  by  the  end  of  the 
year  2006: 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Regulations; 
Waiver  of  ttie  Nonmanuf  acturer  Rule 

aOENCy:  Small  Business  Administration. 
action:  Notice  of  intent  to  waive  the 
Nonmanufacturer  Rule  for  various 
products.  ^^ 


Semt-annual  p«nod 


1991.2... 
1992.1... 
1992.2  — 
1993.1 .... 
1993.2... 
1994.1.... 
1994.2.... 
1995.1 .... 
1995.2... 
1996.1 ... 
1996.2... 
1997.1 ... 
19975... 
1998.1 ... 
1998.2... 
1999.1 ... 

1999  2... 
2000.1 ... 

2000  2... 
2001.1.. 
2001.2.., 
2002.1.. 
2002  2.. 
20031.. 
2003.2.. 
2004.1 .. 
2004.2.. 
20051.. 
2005.2.. 
2006.1.. 
2006.2.. 


Target 
reserve 

ratio 
(pefcent) 


-0.36 
-0.43 
-0.49 
-0.55 
-0.60 
-0.64 
-0.67 
-0.63 
-058 
-0.52 
-045 
-0.37 
-0.29 
-0.22 
-0.15 
-0.08 
-0  00 
-0.09 
-0.18 
-026 
-034 
-0.43 
-051 
-0.60 
-0.68 
-078 
-0.87 
-0.97 
-1.06 
,-1.16 
-1.25 


By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  DC,  this  16th  of  June, 
1992. 
Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson. 

Executive  Secretary. 

(FR  Doc.  92-15196  Filed  6-26-92;  8:45  ami 

BtLLNM  COOC  •714-10-41 


summary:  The  Small  Business 
Administration  (SBA)  is  considering  a 
waiver  of  the  Nonmanufacturer  Rule  for 
numerically  controlled  surface  grinders, 
index  paper,  and  offset  paper.  The  basis 
for  waivers  is  that  no  small  business 
manufacturers  are  supplying  these 
classes  of  products  to  the  Federal 
government.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  businesses 
or  awarded  through  the  SBA  8(a) 
Program.  The  purposes  of  this  notice  is 
to  solicit  comments  and  source 
information  from  interest  parties. 
DATES:  Comments  and  sources  must  be 
submitted  on  or  before  July  14. 1992. 
AOORESSESS:  Address  Comments  to: 
Robert  J.  Moffitt.  Chairperson,  Sire 
Policy  Board.  U.S.  Small  Business 
Administration.  409  3rd  Street,  SW.. 
Washington,  DC  20416,  Tel:  (202)  205- 
6460. 
FOR  FURTHER  INFORMATION  CONTACT: 

]ames  Parker.  Procurement  Analyst, 
phone  (703)  695-2435. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15. 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.906(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  two  coding  systems. 


The  first  is  the  Office  of  Management 
and  Budget  Standard  Industrial 
Classification  Manual.  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

This  notice  proposes  to  waive  the 
Nonmanufacturer  Rule  for  numerically 
controlled  surface  grinders  (SIC  code 
3541,  PSC  code  3415),  offset  paper  (SIC 
code  2621,  PSC  code  7510)  and  index 
paper  (SIC  code  2621.  PSC  code  7510). 

In  an  effort  to  identify  potential  small 
business  sources  for  these  classes  of 
products,  the  Small  Business 
Administration  has  searched  its 
Procurement  Automated  Source  System 
(PASS)  and  contacted  several  other 
Federal  agencies.  No  small  business 
sources  were  identified  as  a  result  of 
these  efforts.  The  public  is,  therefore, 
invited  to  comment  or  provide  source 
information  to  SBA  on  the  proposed 
waiver  of  the  Nonmanufacturer  Rule  for 
the  three  items  specified. 

Dated:  June  15. 1992. 
Robert  |.  Moffitt. 
Chairman,  Size  Policy  Board. 
(FR  Doc.  92-15101  Filed  6-26-92;  8:45  am) 
BIUJNG  CODE  «»S-01-M 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  433 

Regulatory  Rexibility  Act  Review  of 
ttie  Trade  Regulation  Rule  Concerning 
Preservation  of  Consumers'  Claims 
and  Defenses 

agency:  Federal  Trade  Commission. 
action:  Termination  of  review. 

summary:  In  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  and  a  published  plan  for 
Periodic  Review  of  Commission  Rules 
(46  FR  35,118  (July  7, 1981)).  the  Federal 
Trade  Commission  published  a  notice 
(53  FR  44,456  (November  3. 1988)). 
soliciting  comments  and  data  on 
whether  its  Trade  Regulation  Rule 
concerning  Preservation  of  Consumers' 
Claims  and  Defenses  (16  CFR  part  433) 
(the  "Rule"  or  "Holder  Rule")  has  had  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and, 
if  it  has.  whether  the  Rule  should  be 
amended  to  minimize  any  such  impact. 
The  notice  required  comments  to  be 
submitted  to  the  Commission  no  later 
than  February  1. 1989.  Based  on  the 
comments  received,  which  are 
summarized  in  this  notice,  the 
Commission  finds  that  there  is  an 
insufficient  basis  to  conclude  that  the 
Rule  has  had  a  significant  economic 
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impact  upon  a  substantial  number  of 
small  entities.  The  Commission, 
therefore,  is  terminating  this  review. 
DATES:  This  action  is  effective  as  of  June 
29, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Clarke  Brinckerhoff,  Attorney,  Federal 
Trade  Commission,  Division  of  Credit 
Practices.  Washington,  DC  20580,  202- 
326-3208. 

SUPPLEMENTARY  INFORMATION:  The 

Regulatory  Flexibility  Act  ("RFA") 
requires  the  Federal  Trade  Commission 
("Commission")  to  conduct  a  periodic 
review  of  its  trade  regulation  rules  that 
have  or  will  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  This  periodic  review  is 
conducted  in  accordance  with  the 
Commission's  Plan  for  the  Periodic 
Review  of  Rules  (46  FR  35,118  (July  7. 
1981)), 


I.  Background  and  Summary 

The  Holder  Rule  was  promulgated  by 
the  Commission  on  November  18, 1975 
(40  FR  53.506)  and  became  effective  on 
May  14, 1976.  The  Rule  applies  to  sellers 
who  offer  or  arrange  for  consumer  credit 
to  flnance  consumers'  purchases  of  their 
goods  or  services.  The  Rule  requires 
sellers  entering  into  "consumer  credit 
contracts"  '  or  accepting  the  proceeds  of 
"purchase  money  loans"  *  to  ensure  that 
sales  finance  contracts  and  loan 
contracts  contain  one  of  two  clauses 
that  preserve  the  buyer's  right  to  assert 
against  any  "holder"  of  the  credit 
contract  the  sales-related  claims  and 
defenses  that  the  buyer  may  have 
against  the  seller.^  The  required 
contractual  clause  uses  the  term 
"holder"  to  refer  to  a  person  or  entity 
who  is  in  possession  of  an  instrument 
drawn,  issued  or  endorsed  to  him,  to  his 
order,  to  bearer,  or  in  blank. 

In  promulgating  the  Holder  Rule,  the 
Commission  found  that: 

(1)  In  the  course  of  arranging  the 
fmancing  of  a  consumer  sale,  sellers 
used  procedures  (including  contractual 

1 1 

'  "Consumer  credit  contract"  is  defined  as  "Any 
instrument  which  evidences  or  embodies  a  debt 
arising  from  a  'Purchase  Money  Loan'  transaction  or 
a  'financed  sale'  as  defined  (in  the  Rule)."  16  CFR 
433.1(i).  "Financing  a  sale"  is  defined  as 
"(elxtending  credit  to  a  consumer  in  connection 
with  a  "Credit  Sale'  within  the  meaning  of  the  Truth 
in  Lending  Act  and  Regulation  Z."  16  CFR  433.1(c). 

*  A  "purchase  money  loan"  is  defined  in  the  Rule 
as  a  "cash  advance  which  is  received  by  a 
consumer  *  *  *  which  is  applied,  in  whole  or 
substantial  part,  to  a  purchase  of  goods  or  services 
from  a  seller  who  (1)  refers  consumers  to  the 
creditor  or  (2)  is  aRiliated  with  the  creditor  by 
common  control,  contract,  or  business 
arrangement."  16  CFR  433.1(d). 

*  The  language  ot  the  required  clause  differs 
slightly  depending  on  whether  a  sale  Tinance 
contract  or  purchase  money  loan  contract  is 
involved.  16  CFR  433.2. 


devices)  that  separated  the  buyer's  duty 
to  pay  for  goods  or  services  from  the 
seller's  reciprocal  duty  to  perform  as 
promised; 

(2)  Consumers  were  generally  not  in  a 
position  to  evaluate  the  likelihood  of 
seller  misconduct  in  a  particular 
transaction; 

(3)  Consumers  lacked  information  to « 
comprehend  the  significance  of  waivers 
of  defenses  in  credit  contracts  or  the  use 
of  promissory  notes; 

(4)  Consiuners,  therefore,  assumed  all 
risks  of  seller  misconduct;  and 

(5)  Creditors  dunned  consumers  and 
collected  debts  despite  the  consumers' 
claims  and  defenses  against  the  sellers. 

At  the  same  time  the  Commission 
promulgated  the  Holder  Rule,  it 
commenced  a  proceeding  ("Holder  U") 
to  amend  the  Rule  to  extend  it  to  third- 
party  creditors.  40  FR  53.530  (November 
18, 1975).  Because  the  record  failed  to 
demonstrate  (1)  creditor  participation  in 
cutting  off  consumers'  claims  and 
defenses,  and  (2)  consumer  injury  after 
the  Rule  became  effective,  the 
Commission  terminated  Holder  II  in  the 
same  notice  that  commenced  this  review 
under  the  RFA  (53  FR  44.456  (November 
3, 1988)). 

The  Notice  that  initiated  this  RFA 
review  requested  comments  on  whether 
the  Rule  has  had  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and,  if  it  has,  whether  it  should 
be  amended  to  minimize  any  such 
impact.  The  notice  posed  several 
questions  concerning  the  Rule's 
economic  impact  on  small  entities, 
particularly  the  rate  and  availability  of 
credit,  and  any  increase  or  decrease  in 
their  sales  as  a  result  of  the  Rule.  Other 
questions  dealt  more  generally  with  the 
-impact  of  the  Rule  on  the  credit 
marketplace,  especially  the  relationship 
between  creditors  and  sellers,  and 
extent  to  which  claims  and  defenses 
were  in  fact  being  asserted,  relative 
types  of  credit  (loans,  sales,  credit 
cards),  improvement  in  seller 
performance,  and  costs  and  benefits 
related  to  these  issues.  A  further  series 
of  questions  asked  whether  changes 
should  be  made  in  the  Rule,  to  simplify 
it,  or  to  make  it  more  useful,  or  to  take 
account  of  state  laws,  technology 
changes,  or  the  like.  The  last  question 
specifically  asked  if  the  rule  should  be 
extended  to  creditors  as  well  as  sellers 
(the  issue  in  Holder  II).  In  all  cases,  the 
public  was  asked  to  (1)  distinguished 
between  small/large  and  new/ 
established  firms,  and  (2)  submit  factual 
data  that  supported  their  comments. 


n.  Public  Comments 

Ten  comments  were  filed.  The 
participants  were  four  trade 
associations.*  three  financial 
institutions  (two  of  which  were  related 
corporations),*  one  consumer 
representative  organization,*  one 
governmental  entity.'  and  one 
individual  who  described  himself  as  a 
teacher  of  college  students.* 

None  of  the  commenters  appeared  to 
be  a  "small  entity"  that  was  negatively 
affected  by  the  Rule.*  Only  three 
references  were  made  to  the  impact  on 
small  entities.  USLSI  said  it  had  "no 
evidence  that  the  rule  has  had  either 
positive  or  negative  effects  on  smaller 
entities."  Dominion  stated.  "The  impact 
of  the  Rule  on  small  entities  has  been 

minimal Only  GEM  reported 

negative  impact  on  small  entities,  in  that 
GEM  stopped  fm&ncing  such 
businesses.'" 

A  limited,  but  very  diverse,  number  of 
general  suggestions  was  submitted  by 
the  commenters.  The  orientation  of  the 
comments  was  roughly  equal  between 
those  that  would  expand  the  Rule, 
reduce  the  Rule,  and  retain  the  status 
quo. 

One  trade  association  representing 
sellers  (NADA)  and  the  consumer 
advocacy  group  (NCLC)  supported 
expanding  the  Rule  to  cover  creditors  as 
well  as  sellers  [i.e.,  the  approach 
considered  in  Holder/!].  One  creditor 
(Dominion)  suggested  amending  the  Rule 
"to  require  sellers  to  take  back  any 
contract"  where  the  consumer  asserts  a 
claim  or  defense.  NCLC  also  advocated 
expanding  it  to  cover  all  consumer 
leases  and  home  equity  loans,  and 
asked  that  the  Rule's  applicability  to 
federally  guaranteed  student  loans  be 
clarified. '  * 


•  Americdn  Findncial  Services  Association 
(AFSA).  Belter  Business  Bureau  of  Metropolitan 
Dallas  IBBB).  Na'inndl  Aulomobile  Dealers 
AssociHlion  |\ADA|.  and  the  United  Stales  League 
of  Savinj^s  Institutions  (USLSI). 

•  Gem  Savings  (GE.M).  Dominion  Bankshares/ 
Dominion  Bank  (Dominion). 

•  National  Consumer  Law  Center  (NCLCI. 

'  Georgia  Office  of  Consumer  Affairs  (Georgia). 

•  Roland  F.  Chase 

•  For  the  purposes  of  this  review  under  the  RFA. 
the  term  "small  entity"  is  defined  under  the  Small    - 
Business  Size  Standards,  codified  at  13  CFR  part  ' 
121. 

'"  The  first  of  Ihe  questions  posed  in  (he  notice 
opening  this  proceeding  specifically  asked  th» 
public  to  comment  on  whether  a  substantial  number 
of  small  entities  would  l>e  significantly  impacted  by 
the  Rule.  53  FR  44457  (11/3/88).  The  single  brief 
comment  to  that  effect  by  GEM.  although  relevant 
and  pertinent,  did  not  provide  a  sufficient  basis  for 
Ihe  Commission  to  conclude  thai  Ihe  Rule  had  a 
significant  impact  on  small  entities. 

' '  The  Commission  staff  has  provided  NCLC  with 
an  opinion  letter  stating  that  such  educational  loans 
are  not  exempt  from  the  Rule. 
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The  USLSI  advocated  (1)  limiting  the 
scope  of  the  Rule  to  defenses  based  on 
breach  of  warranty,  misrepresentation, 
and  fraud,  (2)  limiting  the  time  that 
defenses  can  be  asserted  against  a 
creditor,  and  (3)  imposing  a  requirement 
that  the  consumer  must  attempt  to 
obtain  satisfaction  from  the  seller  before 
asserting  defenses  against  a  subsequent 
assignee/holder  of  the  contract.  GEM 
advocated  (1)  limiting  the  Rule's 
applicability  to  "items  specifically 
covered  in  the  written  contract"  and  (2) 
assessing  a  "penalty"  on  consumers 
who  assert  "frivolous"  claims.  Dominion 
proposed  revising  the  required 
contractual  provision  so  that  it  would 
subject  the  creditors  only  to  consumer 
defenses  (not  claims). 

BBB  and  Georgia  praised  the  Rule,  but 
made  no  suggestions  for  change.  The 
only  individual  commenter,  Roland  F. 
Chase,  praised  the  Rule,  but  suggested 
that  the  currently  required  contractual 
terminology  be  revised  to  a  more 
colloquial  "plain  English"  format.  AFSA 
praised  the  termination  of  the  Holder  II 
proceeding,  but  was  otherwise  silent  on 
the  Rule. 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


ni.  Conclusion 

The  Notice  attracted  limited  public 
interest,  and  no  participation  at  all  by 
any  "small  entity"  that  claimed  to  be 
negatively  impacted  by  the  Rule.  The 
discussion  of  issues  relating  to  small 
enbties.  the  parties  protected  by  the 
RFA,  was  minimal.  A  number  of  varying 
suggestions  were  made  to  expand  or 
contract  the  Rule,  but  none  of  these  had 
extensive  support. 

After  carefully  considering  the 
comments,  the  Commission  believes  that 
they  do  not  present  a  sufficient  basis  to 
conclude  that  the  Holder  Rule  has  had  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Similarly,  none 
of  the  other  issues  raised  in  the 
comments  merit  revision  of  the  Rule  at 
this  time.  The  Commission  is  therefore 
terminating  this  review. 

List  of  Subjects  in  16  CFR  Part  433 

Consumer  credit  transactions.  Federal 
Trade  Conunission,  Trade  practices. 

By  the  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc  92-15193  Filed  »-2ft.«;  8;46  ami 
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33  CFR  Part  117 
[CG07-92-27] 

« 

Drawbridge  Operation  Regulattons; 
GuH  Intracoastal  Waterway,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the 
Sarasota /Manatee  Metropolitan 
Planning  Council  Ch^anization  (MPO) 
and  the  Florida  Department  of 
Transportation  (FOOT),  the  bridge 
owner,  the  Coast  Guard  proposes  to 
modify  the  regulations  of  the  Anna 
Maria  Drawbridge,  mile  89.2,  at 
Bradenton.  This  proposal  is  being  made 
because  of  complaints  about  highway 
traffic  delays.  TTiis  action  should 
accommodate  the  current  needs  of 
vehicular  traffic  while  still  meeting  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  August  13, 1992. 
ADDRESSES:  Comments  may  be  mailed 
to  Commander  (oan).  Seventh  Coast 
Guard  District,  909  SE.  1st  Avenue, 
Miami  FL  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  For  information  concerning 
comments  the  telephone  number  is  305- 
536-4103. 

The  Commander,  Seventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  of  this  docket  and  will 
be  arvailable  for  inspection  or  copying  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Ian  MacCartney,  Project  Manager  at 
(305)  536-4103. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
lCGD-9a-27]  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Each  person  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  comments. 


The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Ian 
MacCartney  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  Involved  in 
drafting  this  document  are  Ian 
MacCartney,  Project  Manager,  and  LT.  J. 
M.  Losego,  Project  Counsel. 


Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  from  9  a.m.  to  6  p.m. 
on  Saturdays,  Sundays  and  federal 
holidays  the  draw  need  open  only  on  the 
hour,  quarter  hour,  half  hour  and  three- 
quarter  hour.  From  December  1  to  May 
31,  Monday  through  Friday,  fix)m  9  a.m. 
to  6  p.m.,  the  draw  need  open  only  on 
the  hour,  quarter-hour,  half-hour,  and 
three-quarter  hour.  The  MPO  and  the 
bridge  owner  have  requested  that  the 
bridge  be  allowed  to  open  only  on  the 
hour  and  half-hour  from  7  a.m.  to  6  p.m. 
weekdays  and  from  9  a jn.  to  6  p.m.  on 
weekends. 

Discussion  of  ProposiMl  Amendments 

A  Coast  Guard  evaluation  of  the 
proposal  concluded  that  highway  traffic 
levels  and  frequency  of  bridge  openings 
did  not  justify  the  proposed  30  minute 
opening  schedule  for  a  drawbridge  on 
the  Gulf  Intracoastal  Waterway. 
However,  in  order  to  reduce  traffic 
congestion,  increasing  the  seasonal 
schedule  to  a  daily,  year  around  20 
minute  schedule  from  7  a.m.  to  6  p jn., 
appears  to  be  warranted.  These  changes 
should  reduce  traffic  delays  without 
unreasonably  impacting  navigation. 

Regulatory  Evahiatioa 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be    . 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  rule  exempts  tugs  with 
tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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"Snail  entities"  inda^  independently 
owned  and  operated  small  busioeMes 
that  are  not  dominant  in  then-  field  and 
that  otherwise  qualify  as  "small 
bminess  concerns"  lotder  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Since  tugs  with  tows  are  exempt  frcwn 
this  proposal,  the  economic  impact  is 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  e05(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  ^  hrfennation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Older  12612.  and  has 
determined  that  diis  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2JB.2.g(5]  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  die  docket 
for  inspection  or  copying  where 
indicated  under  "addresses". 

List  of  Subjects  in  33  CFR  Part  U7 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
revise  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  3»  U.S.C.  499: 49  CFR  1.46;  33 
CFR  lJ)5-l(g). 

2.  In  §  117.287,  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

§117.287    Gulf  Intracoastal  Waterway. 

•         *        •        *        • 

(d)(2)  Hie  draw  of  the  Anna  Maria 
(SR  64)  bridge,  mile  89Z  shall  open  on 
signal:  except  that  from  7  ajn.  to  6  pjn., 
the  draw  need  open  only  on  the  hour, 
twenty  minutes  past  the  hour  and  forty 
mhiutes  past  the  hour. 


Dated:  )tBe  9. 1982. 
Rahart  E.  KsaoMk, 

Rear  Admiral  U.S.  Coatt  Guard  Commander. 
Seventh  Coast  Guard  District. 
(PR  Doc.  15220  Filed  ft-26-e2;  8.'4S  am] 
BOIMG  CODE  4t1«-1«4 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-414S-31 

NattofMl  ON  Sftd  Itazsrtious 
Substances  PoNutlon  Contingency 
Plan;  National  Priorities  List 

agency:  United  Stales  Environmental 
Protection  Agency. 

action:  Notice  of  intent  to  delete  the 
Paganos  Salvage  site  from  the  National 
Priorities  List:  Request  for  comments. 

summary:  The  Envnonmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Pagano  Salvage  site 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  diis 
action.  The  NPL  constitutes  appendix  B 
to  the  National  Oil  and  Hazardous 
Sub^ances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated  pursuant 
to  section  lOS  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended.  EPA  and  the 
State  of  New  Mexico  (New  Mexico 
Environment  Department)  have 
determined  that  all  appropriate  actions 
under  CERCLA  have  been  implemented 
and  that  no  further  cleanup  is 
appropriate.  Moreover,  EPA  and  the 
State  have  determined  that  response 
activities  conducted  at  the  site  have 
been  protective  of  public  health, 
welfare,  and  the  environment. 

DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  July  28, 
1932. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Donn  Walters,  Community 
Relations  Coordinator,  U.S.  EPA.  Region 
6  (6H-MC),  1445  Ross  Avenue,  Dallas, 
Texas  75202^733. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
6  public  docket,  which  is  located  at 
EPA's  Region  6  library  office  and  is 
available  for  viewing  from  8  a.m.  to  5 
p.m.,  Monday  through  Friday,  excluding 
holidays.  The  office  address  is:  U.S. 
EPA,  Region  6,  Library.  12th  Floor,  1445 
Ross  Avenue,  Dallas,  Texas  7520Z  (214) 
65S-6444. 

Background  information  from  the 
regional  public  docket  is  available  for 


viewing  at  the  Pagano  Salvage  site 
information  repositories  kx;ated  at: 

Los  Lunag  Public  Library,  460  Main  Street 

Los  Lunas.  New  Mexicx) 
New  Mexico  Enviroimienl  Depertment 

Superfnnd  Section.  1190  St  Francis  Drive, 

Santa  Fe.  New  Mexico  87031 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Carlos  A.  Sanchez.  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue.  Dallas. 
Texas  75202-2733,  (214)  655-6716. 

'ARY  H^OWIiATIOHZ 
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L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  6  announces  its 
intent  to  delete  the  Pagano  Salvage  site, 
Los  Lunas,  New  Mexico,  from  the 
National  Priorities  List  (NPL),  which 
constitutes  appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan.  40  CFR  part  300 
(NCP),  and  requests  comments  on  the 
deletion.  The  EPA  identifies  sites  that 
appear  to  present  a  signiHcant  risk  to 
public  health,  welfare,  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  ?^JPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  5  300.425(e)(3)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  if  conditions  at  the  site  warrant 
such  action. 

The  EPA  will  accept  comments 
concerning  this  proposal  for  thirty  (30) 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  pf  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL  In  accordance  with  40  CFR 
300.425(e)(1),  sites  may  be  deleted  from 
or  recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 
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(i)  Responsible  parties  or  other 
persons  have  Implemented  all 
appropriate  response  actions  required; 
or 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  response  action  has  shown 
that  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Prior  to  deciding  to  delete  a  site  from 
the  NPL.  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  public  health,  welfare,  and 
the  environment. 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future  site 
conditions  warrant  such  actions.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  from  the 
NPL 

III.  Deletion  Procedures 

In  the  NPL  rulemaking  published  on 
October  15. 1984  (49  PR  40320).  the 
Agency  solicited  and  received 
comments  on  whether  the  notice  of 
comment  procedures  followed  for 
adding  sites  to  the  NPL  also  should  be 
used  before  sites  are  deleted.  Comments 
also  were  received  in  response  to  the 
amendments  to  the  NCP  proposed  on 
February  12, 1985  (50  FR  5862).  Formal 
notice  and  comment  procedures  for 
deleting  sites  from  the  NPL  were 
subsequently  added  as  a  part  of  the 
March  8, 1990  amendments  to  the  NCP 
(55  FR  8666,  8846).  Those  procedures  are 
set  out  in  §  300.425(e)(4)  of  the  NCP. 
Deletion  of  sites  from  the  NPL  does  not 
itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
Agency  management. 

Upon  determination  that  at  least  one 
of  the  criteria  described  in 
§  300.425(e)(1)  has  been  met.  EPA  may 
formally  begin  deletion  procedures.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  site: 

(1)  EPA  Region  6  and  the  State  of  New 
Mexico  agreed,  in  the  no-further-action 
Record  of  Decision,  that  the  five-year 
review  was  not  warranted. 

(2)  EPA  Region  6  has  recommended 
deletion  and  prepared  the  relevant 
documents. 

(3)  The  State  of  New  Mexico  has 
concurred  with  the  deletion  decision. 

(4)  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  local  newspapers 


and  has  been  distributed  to  appropriate 
Federal.  State,  and  local  officials,  and 
other  interested  parties. 

(5)  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  and  State  of  New 
Mexico  information  repositories. 

These  procedures  have  been 
completed  for  the  Pagano  Salvage  site. 
This  Federal  Register  notice,  and  a 
concurrent  notice  in  the  local  newspaper 
in  the  vicinity  of  the  site,  announce  the 
initiation  of  a  30-day  public  comment 
period  and  the  availability  of  the  Notice 
of  Intent  to  Delete.  The  public  is  asked 
to  comment  on  EPA's  intention  to  delete 
the  site  from  the  NPL;  all  critical 
documents  needed  to  evaluate  EPA's 
decision  are  included  in  the  information 
repository  and  deletion  docket. 

Upon  completion  of  the  30-day  public 
comment  period,  the  EPA  Regional 
Office  (Region  6)  will  evaluate  these 
comments  before  the  final  decision  to 
delete.  The  Region  will  prepare  a 
Responsiveness  Summary,  which  will 
address  comments  received  during  the 
public  comment  period.  The 
responsiveness  summary  will  be  made 
available  to  the  pubhc  at  the 
information  repository.  Members  of  the 
public  are  welcome  to  contact  the  EPA 
Regional  Office  to  obtain  a  copy  of  the 
responsiveness  summary,  when 
available.  If  EPA  still  determines  that 
deletion  from  the  NPL  is  appropriate 
after  r  iceiving  public  comments,  a  final 
notice  of  deletion  will  be  published  in 
the  Federal  Register.  However,  it  is  not 
until  a  notice  of  deletion  is  published  in 
the  Federal  Register  that  the  site  would 
be  actually  deleted. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  deleting  the 
Pagano  Salvage  site  from  the  NPL 

The  Pagano  Salvage  site  is  located  at 
102  Edeal  Road,  Los  Lunas,  Valencia 
County,  New  Mexico.  The  1.4  acre  site 
was  and  is  used  to  operate  a  salvage 
business  and  includes  a  residence.  The 
site  has  operated  as  a  salvage  business 
since  the  early  1960s. 

Site  investigations  conducted  by  the 
New  Mexico  Environmental 
Improvement  Division,  now  the  New 
Mexico  Environment  Department 
(NMED),  and  EPA  between  1984  and 
1988  found  on  site  soils  contaminated 
with  PCB  concentrations  as  high  as  2310 
ppm.  Off-site  PCB  concentrations  did 
not  exceed  the  Toxic  Substances 
Control  Act  (TSCA)  cleanup  action 
levels  (50  ppm)  or  cleanup  levels  (less 
than  10  ppm  PCBs)  for  nonrestricted 
land  usage.  In  sediment  samples  taken 
from  the  adjacent  Peralta  Riverside 
Drain,  PCB  concentrations  did  not 
exceed  0.5  ppm.  Fish  sampled  from  the 


Peralta  Drain  were  found  to  contain  PCB 
levels  generally  below  1.0  ppm  and  a 
maximum  of  1.7  ppm.  These  levels  are 
below  the  Food  and  Drug 
Administration  (FDA)  "advisory  level" 
of  2.0  ppm  for  edible  portions  of  fish  and 
well  below  the  FDA's  "action  level"  of 
5.0  ppm.  No  PCB  contamination  was 
detected  in  water  samples  collected 
from  the  adjacent  surface  drains,  the 
residential  wells,  or  the  site  monitoring 
wells. 

Based  on  these  investigations  which 
found  soils,  limited  to  the  site, 
contaminated  with  PCB  concentrations 
exceeding  TSCA's  cleanup  action  levels 
of  50  ppm,  the  site  was  proposed  to  the 
National  Priorities  List  (NPL)  In  June 

1988  and  promulgated  on  October  4, 
1969.  As  a  result  of  the  high 
concentrations  of  PCBs  detected  and  the 
potential  health  risk  to  people  living  and 
working  on  site,  the  Environmental 
Protection  Agency's  (EPA)  Region  6, 
Emergency  Response  Branch  conducted 
a  removal  action  at  the  site  from  June 

1989  through  January  1990. 

All  salvageable  materials  containing 
PCB-contaminated  oil  were  removed  by 
Sandia  National  Laboratories  (SNL) 
during  several  cleanup  operations 
conducted  in  1984, 1985,  and  1988.  PCB- 
contaminated  materials  stored  at  the 
SNL  facility  were  in  turn  disposed  of  by 
ENSCO.  Sandias  PCB  disposal 
contractor. 

EPA's  remediation  activities  at  the 
Pagano  Salvage  site  consisted  of 
removing  approximately  5,100  cubic 
yards  of  soil  and  debris  contaminated 
with  PCBs  exceeding  the  health-based 
level  of  10  ppm.  This  consisted  of 
removing  a  minimum  of  10  to  12  inches 
of  soil  across  the  entire  site  and 
covering  remaining  low  levels  (less  the 
10  ppm  PCBs)  with  clean  soil.  This 
remediation  meets  the  requirements  for 
nonrestricted  land  usage  and  represents 
approximately  a  one  in  one  hundred 
thousand  (1  X  10'*)  excess  cancer  risk. 
This  risk  level  means  that  one  person  in 
one  hundred  thousand,  assuming  daily 
ingestion  of  .0001  kg/day  of  PCBs  at  a 
concentration  of  10  ppm  for  70  years,  is 
at  risk  of  getting  cancer.  This  level  is 
consistent  with  EPA's  regulatory  goal  of 
ensuring  protection  to  an  excess  cancer 
risk  of  between  1  x  10'«  and  1  x  10" «. 
All  contaminated  soil  and  debris 
removed  from  the  site  were  disposed  of 
at  a  permitted  facility  authorized  to 
receive  such  wastes  pursuant  to  TSCA 
and  the  Resource  Conservation  and 
Conservation  and  Recovery  Act 
(RCRA).  EPA's  removal  action  achieved 
cleanup  standards  set  by  Federal  and 
State  Applicable  or  Relevant  and 
Appropriate  Requirements  (ARARs).  No 
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state  regulations  were  more  stringent 
than  Federal  ARARs. 
At  the  concbsion  of  EPA's  removal 

activities,  post  removal  confirmatory 
soil  sampling  was  conducted  along  with 
the  installation  of  five  (5)  ground  water 
monitoring  wells  for  futiire  monitoring  of 
the  shallow  aquifer.  Analyses  of  soil 
samples  taken  after  the  removal  action 
detected  no  PCB  contamination  above 
TSCA  cleanup  levels.  No  ground  water 
contamination  was  detected  in  die 
samples  analyzed.  As  part  of  the 
remedial  process,  results  of  ES^A's 
removal  action  and  initial  monitoring 
well  sampling  were  analyzed  for  the 
need  to  conduct  further  studies.  Based 
on  review  of  previons  site 
investigations,  EPA's  removal  activities 
and  monitoring  well  results,  it  was 
determined  that  further  remediation  was 
not  necessary  nnder  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  A  formal  Remedial 
Investigation/Feasibility  Study  was  not 
conducted,     i 

The  Proposed  Plan  for  the  Record  of 
Decision  was  released  for  the  thirty  (30) 
day  public  comment  period  on  August 
15,  1990.  The  Proposed  Plan 
recommended  that  as  a  result  of  EPA's 
removal  action  at  the  site,  no  further 
remedial  action  was  warranted.  EPA 
also  conducted  a  meeting  with  city  and 
county  officials  to  discuss  the  Proposed 
Plan.  The  officials  concurred  with  EPA's 
recommendation. 

No  public  comments  were  submitted 
on  EPA's  Proposed  Plan.  The  only 
comments  received  came  from  the  site 
owner/of)erator  who  favored  EPA's 
recommendation.  Based  on  the 
community  resironse,  it  was  determined 
that  no  change  to  EPA's  Proposed  Wan 
was  necessary. 

The  Record  of  Decision  (ROD)  was 
signed  by  the  Regional  Administrator  on 
September  27. 1990.  The  No  Further 
Remedial  Action  ROD  reconm»endation 
includes:  No  further  remedial  action,  one 
year  of  confirmatory  ground  water 
sampling  by  EPA  after  signing  of  the 
ROD,  and  no  long-term  management 
controls.  The  five-year  review 
requirements  of  Section  121  (c)  of  the 
Superfund  Amendments  and 
Reauthorization  Act  are  not  applicable 
to  the  Pagano  Salvage  site  because  PCBs 
do  no  remain  in  the  soil  above  levels 
that  would  prevent  unlimited  use  and 
unrestricted  access  to  the  site. 
Additionally,  remaining  low  levels  of 
PCBs  are  covered  with  10  to  12  inches  of 
clean  soil  and  meet  TSCA's  cleanup 
criteria  for  nonrestricted  land  usage.  No 
operation  and  maintenance  will  be 
required  at  the  Pagano  Salvage  site. 

As  part  of  the  one-year  confirmatory 
ground  water  sampUng,  EPA  and  NAffiD 


collected  ground  water  samples  from 
residential  wells  and  site  monitoring 
wells  in  January  and  June  1991.  "Hjese 
sampHng  events  meet  the  State 
requirement  that  ground  water  samples 
be  collected  during  different  seasonal 
ground  water  conditions.  Analytical 
results  show  no  PCB  contamination  in 
the  shallow  ground  water  aquifer.  The 
analytical  results  are  included  in  the 
Administrative  Record  and  referenced 
in  the  deletion  docket. 

EPA's  removal  action  addressed  the 
PCB  contamination  found  at  the  Pagano 
Salvage  site.  No  PCB  contamination 
remains  on  site  at  concentrations  which 
exceed  TSCA  cleanup  levels. 
CcMifirmatory  soil  sampling  was 
conducted  during  EPA's  removal 
activities  ensuring  that  remaining  PCBs 
did  not  exceed  TSCA's  cleanup  criteria 
for  nonrestricted  land  usage  (10  ppm 
PCBs  or  less).  Remaining  low  levels  of 
PCBs  were  covered  with  clean  soil 
which  provide  furtlier  assurance  that  the 
site  no  longer  poses  any  threats  to 
human  health  or  the  environment. 
Additionally,  confirmatory  ground  wa»er 
sampling  has  verified  that  no  PCB 
ground  water  contamination  is  present 
at  the  site.  Therefore.  EPA's  removal 
action  is  protective  of  public  health  and 
the  environment  and  the  site  meets 
EPA's  deletion  criteria. 

EPA.  with  concurrence  of  the  State  of 
New  Mexico,  has  detennined  that  all 
appropriate  Fund-financed  response 
under  CERCLA  at  the  Pagano  Salvage 
site  has  been  implemented,  and  that  no 
further  response  action  by  responsible 
parties  is  appropriate. 

Dated:  )iine  9. 1992. 

|oe  D.  Winkle, 

Acting  Regional  Administrate;  US.  EPA — 
Region  6. 

NPL  DeleticMi  Docket  Pagano  Salvage 
Site  Los  Luaas.  New  Mexico 

National  Priorities  List  Deletion  Docket 

Pagano  Salvage  Site— Los  Lunas.  New 
Mexico 

•  Sampling  Inspection  at  the  Waste 
Electric  Transformer  Site  #4  [Pagano 
Salvage),  Los  Lunas.  NM.  Dated  July  15, 
1986. 

•  Sampling  Inspection  at  the  Waste 
Electric  Transformer  Site  #4  (Pagano 
Salvage).  Dated  August  24. 1987. 

•  Sampling  collection  and  analysis  of 
soil  permeability  taken  during  a  field 
hydraulic  conductivity  test.  Dated 
January  5, 1988. 

•  Drinking  Water  Well  Samples 
collected  for  the  Pagano  Salvage  Site, 
Los  Lunas.  NM.  Dated  March  22. 1988. 

•  Organic  Laboratory  Results  for 
Pagano  Salvage.  Dated  March  29. 1988. 


•  Action  Memorandum,  Dated  March 
23, 1989.  Removal  and  off-site  disposal 
of  contaminated  soil. 

•  Results  of  PCB-contaminated  soil 
taken  from  the  Pagano  site  in  Los  Lunas. 
New  Mexico.  Dated  October  17, 1989. 

•  Results  of  twCTity-seven  soil 
samples  that  were  received  on 
December  la  1989  for  PCB  analysis 
(Aroclors  1254  &  1260). 

•  Results  of  twenty-two  (22)  soil 
samples  that  were  taken  on  January  9. 
1990  for  PCB  analysis  (Aroclors  1254 
and  1260). 

•  Results  from  eighteen  (18)  soil 
samples  and  one  water  sample  analyzed 
for  PCB.  (Aroclors  1254  and  1260).  Dated 
February  6.  M90. 

•  Final  Installabon  and  Sampling 
Activities  Report  for  the  Pagano  Salvage 
Site  in  Los  Lunas,  New  Mexico.  Dated 
April  25. 1990. 

•  TTie  OSC's  report  of  the  removal 
action  at  the  Pagano  Salvage  Yard. 
Valencia  County,  Los  Lunas,  New 
Mexico.  Dated  August  10. 1990. 

•  EPA  Proposed  Plan  of  Action.  Dated 
August  30. 1990. 

•  NMED  Consurrence  Letter  to  EPA's 
Proposed  Plan.  Dated  September  18. 
1990. 

•  Record  of  Decision.  Dated 
September  27, 1990. 

•  Analytical  Results  for  Ground 
Water  Samples  Collected  in  January 
1991. 

•  Analytical  Results  for  Ground 
Water  Samples  Collected  in  June  1991. 

•  Superfund  Site  Close  Out  Report 
Pagano  Salvage  Site,  Los  Lunas, 
Valencia  County,  New  Mexico, 
September  1991. 

•  State  of  New  Mexico  Environment 
Department  (NMED)  Concurrent  Letter 
to  initiate  the  NPL  Deletion  process. 
Dated  January  22, 1992. 

[FR  Doc.  92-15113  Filed  6-26-«2;  8:45  am) 
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summary:  FRA  proposes  to  require  that 
railroads  take  specific  and  timely 
actions  to  protect  the  travelling  public 
and  railroad  employees  from  the 
hazards  posed  by  malfunctioning 
highway-rail  grade  crossing  warning 
systems.  This  action  is  taken  in 
response  to  a  statutory  requirement  that 
FRA  "issue  such  rules,  regulations, 
orders,  and  standards  as  may  be 
necessary  to  ensure  the  safe 
maintenance,  inspection,  and  testing  of 
signal  systems  and  devices  at  railroad 
highway  grade  crossings." 

DATES:  Written  comments  must  be 
received  no  later  than  Friday, 
September  11, 1992.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 


A  pul&Hc  hearing  will  be  held  at  10 
a.m.  on  Thursday.  September  3, 1992. 
Any  person  who  desires  to  make  an  oral 
statement  at  the  hearing  is  requested  to 
notify  the  Docket  Clerk  at  least  five 
working  days  prior  to  the  hearing,  by 
telephone  or  by  mail,  and  to  submit 
three  copies  of  the  oral  statement  that 
he  or  she  intends  to  make  at  the  hearing. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Docket  Clerk,  Office 
of  Chief  Counsel,  FRA.  400  Seventh 
Street  SW.,  Washington.  DC  20590. 
Persons  desiring  to  be  notified  that  their 
written  comments  have  been  received 
by  FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  room  8201  of 
the  Nassif  Building  at  the  above 
address. 

A  public  hearing  will  be  held  in  room 
2230  of  the  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington.  DC.  Persons 
desiring  to  make  oral  statements  at  the 
hearing  should  notify  the  Docket  Clerk 
by  telephone  (202-366-2257)  or  by 
writing  to  the  Docket  Clerk  at  the 
address  above. 

FOR  FURTHER  INFORMATKHI  CONTACT. 

Bruce  F.  George,  Chief,  Highway-Rail 
Crossing  and  Trespasser  Programs 
Division.  Office  of  Safety.  FRA.  400 
Seventh  Street,  SW..  Washington.  DC. 
20590  (telephone  202-366-0533),  or  Mark 
Tessler,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  400  Seventh  Street,  SW.. 
Washington.  DC  20590  (telephone  202- 
366-0628). 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  23  of  the  Rail  Safety 
Improvement  Act  of  1988  (Pub.  L  100- 
342)  amended  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970. 45  U.S.C. 
431.  by  adding  new  subsection  "q"  as 
follows:  "The  Secretary  shall,  within  one 
year  after  the  date  of  the  enactment  of 
the  Rail  Safety  Improvement  Act  of 
1988,  issue  such  rules,  regulations, 
orders,  and  standards  as  may  be 
necessary  to  ensure  the  safe 
maintenance,  inspection,  and  testing  of 
signal  systems  and  devices  at  railroad 
highway  grade  crossings."  On 
September  23, 1991,  FRA  published  a 
final  rule  requiring  that  railroads  report 
instances  of  grade  crossing  signal 
system  failures:  file  copies  of  their 
standards  governing  the  maintenance, 
testing  and  inspection  of  grade  crossing 
signal  devices  and  file  grade  crossing 
system  profiles  with  FRA.  56  FR  33722. 
That  final  rule,  issued  as  new  part  234  of 
title  49  of  the  Code  of  Federal 
Regulations,  was  the  result  of  a  series  of 
proceedings  dating  back  to  the  late 
1970's.  More  detailed  discussions 
concerning  those  rulemakings  are 
contained  in  the  preamble  to  the  rule 
and  in  the  Notice  of  Proposed 
Rulemaking  (55  FR  38707)  published  on 
September  20, 1990  and  in  the  Advance 
Notice  of  Proposed  Rulemaking  (53  FR 
47554)  published  on  November  23, 1988. 

The  earlier  proceedings  focused  on 
the  questions  related  to  the  need  for 
Federal  standards  on  periodic 
maintenance,  inspection,  and  testing  of 
grade  crossing  warning  systems.  FRA 
determined  that  before  we  could 
establish  the  scope  and  content  of 
possible  Federal  standards,  more 
accurate  factual  information  regarding 
the  type  and  causes  of  failure  is  needed. 
The  information  we  will  receive  from 
the  railroad  industry  pursuant  to  the 
rules  published  in  the  Federal  Register 
on  July  23, 1991,  will  provide  much  of  * 
that  needed  information. 

While  the  frequency  and  primary 
cause(s)  of  warning  system  failure  are 
undetermined  at  this  time,  we  believe 
the  risks  to  the  travelling  public  and 
railroad  employees  from  grade  crossing 
accidents  resulting  from  system  failures 
can  be  reduced.  It  is  important  to  note 
that  the  active  grade  crossing  warning 
systems  in  place  at  the  nation's 
highway-rail  grade  crossings  are 
designed  to  fail  in  a  "fail-safe"  mode.  If 
a  component  or  circuitry  fails,  the 
device  is  designed  to  fail  in  such  a 
manner  that  the  warning  is  activated, 
thus  in  theory  preventing  a  motorist 
from  entering  onto  the  tracks  in  front  of 
a  train.  This  system  has  worked  for 
many  years — indeed,  it  works  to  the 


extent  that  a  problem  of  "credibility" 
exists,  at  least  in  some  communities.  If  a 
system  that  fails-safe  constantly  warns 
of  an  oncoming  train  that  does  not 
appear  for  hours,  a  motorist  will  lose 
faith  in  the  warning  system  and  at  some 
point  will  attempt  to  cross  the  railroad 
tracks. 

FRA  does  not  take  issue  with  the 
basic  design  theory  of  "fail-safe" 
warning  devices — they  are  true 
lifesaving  devices.  However,  the  fail- 
safe feature  loses  its  effectiveness  as 
time  goes  by  without  repair  of  the 
warning  system  and  its  return  to  fully 
functioning  status. 

Failure  of  a  device  to  activate  when  a 
train  is  approaching  creates  an  obvious 
and  acute  risk.  Indeed,  an  otherwise 
cautious  motorist  could  be  entrapped  by 
the  failure  to  warn.  Although  activation 
failures  are  rare  events  and  railroads 
typically  respond  with  appropriate 
dispatch,  adding  further  impetus  to 
appropriate  diagnosis  and  response  is 
warranted  by  the  critical  nature  of  the 
risk. 

Therefore,  FRA  is  today  issuing  this 
Notice  of  Proposed  Rulemaking  in  which 
railroads  would  be  required  to  take 
certain  steps  when  they  are  notified  of 
either  activation  failures  or  false 
activations.  These  steps,  designed  to 
assure  the  safety  of  the  travelling  public 
and  railroad  employees,  are  not 
unknown  to  the  railroad  industry.  They 
require  the  railroad  to  take  the  following 
three  series  of  steps  after  learning  of  a  . 
malfunctioning  warning  system:  (1) 
Notify  trains  and  highway  traffic 
authorities  of  the  malfunction;  (2)  take 
appropriate  actions  to  warn  and  control 
highway  traffic  pending  inspection  and 
repair  of  the  system;  and  (3)  repair  the 
system.  Virtually  all  railroads  take  some 
of  these  steps  in  some  form  at  the 
present  time.  Railroad  representatives 
testified  in  earlier  proceedings  that 
railroads  attempt  to  repair 
malfunctioning  devices  as  promptly  as 
possible.  Many  railroads  also  have 
operating  rules  that  require  "protection 
of  the  crossing"  in  the  event  of  an 
activation  failure.  However,  information 
available  to  FRA  indicates  that  there  are 
few,  if  any,  rules  requiring  specific 
responses  in  the  event  of  false 
activations. 

The  proposed  rules  do  not  establish  a 
specific  time  frame  for  repair  of 
malfunctioning  warning  systems.  Setting 
a  specific  repair  time  would  necessitate 
establishing  a  schedule  of  various 
defects  together  with  approved  repair 
periods.  Not  only  is  a  system  of  this  type 
very  cumbersome  to  establish  and 
monitor,  it  would  not  take  into 
consideration  the  operating 
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environments  and  capabilities  of 
various  railroads.  Larger  railroads 
generally  have  a  greater  capability  to 
keep  sufflcient  inventory  of  commonly 
needed  components  so  that  repair  time 
can  be  kept  to  a  minimum  in  many 
situations.  Smaller  railroads  often  do 
not  have  that  advantage.  In  many 
situations,  components  must  be  ordered 
from  suppliers  or  manufacturers, 
resulting  in  repair  delay.  Delays  can 
also  be  exacerbated  by  the  need  to  find 
a. replacement  for  equipment  that  might 
have  been  installed  20  or  30  years 
earlier. 

Rather  than  look  to  speed  of  repair  as 
a  criterion  of  safety,  FRA  proposes  to 
maintain  safety  while  the  warning 
system  is  out  of  service  by  requiring  an 
equivalent  level  of  warning  and 
protection.  That  safety  level  would  be 
ensured  by  having  one  or  more  people 
flag  a  crossing  as  a  train  crosses  in  the 
event  of  activation  failure  and  by  having 
one  or  more  people  control  traffic  in  the 
event  of  a  system's  false  activation. 

Section-by-Section  Analysis 

Section  234.5(e)  "Credible  report  of 
system  malfunction  means  specific 
information  regarding  a  malfunction  at 
an  identified  highway-rail  crossing 
supplied  by  an  identified  railroad 
employee,  police  officer,  highway  traffic 
authority,  or  an  individual  who  has 
provided  his  or  her  name  together  with  a 
telephone  number  or  other  means  of 
contact,  and  who  does  not  have  a 
history  of  making  false  or  misleading 
reports  to  the  railroad  pertaining  to 
system  malfunctions."  Provisions  in 
subpart  C  require  that  the  railroad 
respond  to  reports  of  system 
malfunctions.  This  definition  of 
"credible  report  of  system  malfunction" 
is  meant  to  ensure  that  the  railroad  will 
only  be  responding  to  legitimate 
malfunction  reports.  In  an  attempt  to  bar 
crank  calls  or  calls  from  disgruntled 
individuals,  the  railroad  may  request  a 
"call-back"  number  from  the  reporting 
individual.  Absent  this  call-back 
number,  or  equivalent  identifying 
information  such  as  home  address,  a 
railroad  has  no  obligation  to  respond  to 
the  report.  Additionally,  a  railroad  does 
not  need  to  respond  to  a  report  from  an 
individual  who  has  a  history  of  making 
false  or  misleading  malfunction  reports 
to  the  railroad. 

Section  234.5(f)  "Appropriately 
equipped  means  equipped  with  bright 
orange  clothing  such  as  a  vest,  shirt  or 
jacket  together  with  an  orange  hat  to 
improve  visibility.  For  nighttime 
conditions,  the  orange  clothing  must  be 
reflectorized  with  orange,  white  or 
yellow  retroreflective  material.  Required 
traffic  control  tools  include  combination 


"STOP"/"SLOW"  hand  paddle  or  pole 
type  paddle  signs  at  least  18  inches  in 
width,  with  letters  at  least  6  inches  high, 
or  a  bright  red  flag  at  least  24  inches  by 
24  inches  in  size.  Nighttime  flagging 
requires  proper  illumination  of  flagger 
and  equipment.  A  well-lighted  flagging 
statioh  or  a  reflectorized  paddle  sign 
plus  a  flashlight,  lantern,  or  other  lighted 
signal  that  will  display  a  red  warning 
light  shall  be  used."  This  definition  is 
adopted  from  "Flagging  Handbook" 
(Fifth  Edition.  July  1988)  published  by 
the  American  Traffic  Safety  Services 
Association  and  previously  published 
by  the  Federal  Highway  Administration. 

Persons  needing  to  be  appropriately 
equipped  are  those  persons,  either  non- 
train  crew  railroad  employees,  or  others 
acting  on  behalf  of  the  railroad,  who  flag 
highway  traffic  at  grade  crossings  with 
malfunctioning  warning  systems.  The 
requirement  that  persons  be 
appropriately  equipped  does  not  apply 
to  train  crew  members  who,  in  an 
emergency  situation,  dismount  from  a 
locomotive  to  flag  the  train  through  the 
crossing.  While  we  encourage  everyone 
flagging  a  crossing  to  be  so  equipped. 
we  do  not  propose  the  costly 
requirement  that  all  train  crews  be  so 
equipped.  Comment  is  requested, 
however,  regarding  what  minimum 
equipment  may  be  necessary  to  ensure 
the  safety  of  train  crew  members 
performing  this  function  while  also 
ensuring  that  motorists  are  adequately 
alerted. 

Section  234.5(g)  "Warning  system 
malfunction"  means  the  false  activation 
or  activation  failure  of  a  highway-rail 
grade  crossing  warning  system. 

Section  234.101.  Employee  notification 
rules.  This  section  requires  that  each 
railroad  issue  operating  rules  requiring 
their  employees  to  notify,  by  the  fastest 
means  available,  appropriate  railroad 
officials  of  warning  system 
malfunctions.  Most  railroads  have  a 
similar  rule,  generally  in  conjunction 
with  a  requirement  that  malfunctioning 
train  control  signal  systems  be  reported. 
Individual  railroads  may  determine  that 
the  dispatcher  is  the  appropriate  official 
to  be  contacted,  while  other  railroads 
may  decide  that  a  different  official  is 
best  placed  to  receive  and  take  action 
on  reports  of  malfunctions. 

Section  234.103.  Duty  to  inspect,  test, 
and  repair.  Subsection  (a)  requires  that 
upon  receiving  a  credible  report  of  a 
warning  system  malfunction,  a  railroad 
has  a  duty  to  inspect,  test,  and  repair  the 
system  within  a  reasonable  period  to 
time.  Pending  correction  or  repair  of  the 
warning  system,  the  railroad  must 
provide  alternative  means  of  protecting 
the  highway  user  and  railroad  passenger 


and  employee  in  accordance  with  the 
rule.  Acceptable  alternative  means  of 
protecting  the  travelling  public  and 
railroad  employees  are  listed  in  section 
105(c)  and  107(b)  for  situations  of 
activation  failure  and  false  activation, 
respectively. 

Subsection  (b)  provides  an  exception 
to  the  response  requirement  of 
subsection  (a).  A  railroad  is  not  required 
to  respond  to  a  credible  report  of 
malfunction  if  reliable  information 
available  to  the  railroad  indicates  that 
the  warning  system  is,  in  fact, 
functioning  properly  and  that  the  details 
contained  in  the  credible  report  of  the 
alleged  malfunction  are  consistent  with 
the  facts  known  by  the  railroad  that 
lead  it  to  determine  that  no  malfunction 
exists. 

This  provision  is  intended  to  address 
the  situation  in  which,  from  a  non- 
railroad  observer's  perspective,  a 
malfunction  has  occurred,  but  railroad 
personnel  are  aware  of  the 
circumstances  at  the  subject  crossing 
and  the  reason  for  the  perceived 
malfunction.  For  example,  a  false 
activation  may  be  reported  by  a 
motorist  who  sees  what  is  clearly  a 
maintenance  crew  with  equipment  on 
the  tracks  150  feet  from  the  crossing. 
Although  maintenance  equipment  is 
generally  designed  so  as  not  to  shunt,  or 
activate,  the  railroad's  train  control 
signal  system  and  grade  crossing 
signals,  in  some  cases  momentary 
shunting  will  occur.  From  the  motorist's 
perspective,  the  gates  and  lights  should 
not  be  activated,  and  thus  the  railroad 
should  respond  to  amalfunctioning 
warning  system.  However,  the  railroad 
dispatcher  is  aware  of  the  location  of 
the  maintenance  crew  and  the  type  of 
equipment  at  the  crossing  that  would 
likely  activate  the  warning  system. 

Similarly,  an  activation  failure  may  be 
reported  when  a  motorist  sees  a  train 
150  feet  from  the  crossing,  but  sees 
downed  gates  go  up.  and  flashing  lights 
turn  off.  The  motorist  provides  a 
credible  report  to  the  railroad,  but  the 
railroad  official  is  aware  that  there  is  a 
motion  detector  at  the  crossing  that  only 
activates  upon  movement  of  the 
locomotive.  While  it  may  be 
disconcerting  to  the  motorist  to  see  the 
gates  activate  as  the  locomotive 
approaches  and  then  cease  activation 
while  the  locomotive,  with  engine  and 
headlight  on,  idles  nearby,  there  is  no 
action  that  is  required  of  the  railroad. 

It  is  important  to  note  that  the 
circumstances  of  the  report  must  be 
consistent  with  the  facts  known  by  the 
railroad  that  lead  it  to  determine  that  no 
malfunction  exists.  Thus,  in  the  last 
example,  if  a  motorist  states  that  a  tjim 
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had  passed  through  the  crossing  without 
activating  the  gates  and  lights,  a 
railroad  response  would  be  necessary. 

Subsection  (c)  provides  that  nothing  in 
the  regulations  requires  repair  or 
correction  of  a  warning  system,  if.  acting 
in  accordance  with  appHcable  State  law, 
the  railroad  proceeds  to  retire  or 
dismantle  the  warning  system.  However, 
pending  repair,  correction,  or  retirement 
of  the  warning  system,  the  railroad  shall 
comply  wfh  this  subpart  to  ensure  the 
safety  of  the  travelling  public  and 
railroad  employees. 

This  section  makes  clear  that  the 
regulations  are  not  intended  to  force 
railroads  to  continually  repair  a  warning 
system  that,  under  State  law,  may  be 
retired.  Of  course,  tt  railroad  must  still 
comply  with  these  regulations  during  the 
pendency  of  State  retirement 
proceedings. 

Section  234.105.  Activation  failure. 
This  section  requires  that  upon  receipt 
of  a  credible  report  of  an  activation 
failure,  a  railroad  having  maintenance 
responsibility  for  the  warning  system 
shall  immediately  initiate  efforts  to 
protect  motorists  and  railroad 
employees  at  the  subject  crossing  by 
taking,  at  a  minimum,  the  following 
actions:  (a)  Notify  each  train  regarding 
the  reported  malfunction  prior  to  the 
train's  arrival  at  the  crossing:  (b)  notify 
the  appropriate  highway  traffic  control 
authority  regarding  the  reported 
malfunction;  and  (c)  provide  or  arrange 
for  alternative  means  of  actively 
warning  highway  users  of  approaching 
trains. 

Alternative  means  of  actively  warning 
highway  users  of  approaching  trains 
involves  providing  appropriately 
equipped  personnel  to  warn  of 
approaching  trains.  If  there  is  at  least 
one  appropriately  equipped  person  for 
each  direction  of  highway  traffic,  trains 
are  permitted  to  proceed  through  the 
crossing  at  their  normal  speed,  since 
e.ssentiaily  the  same  level  of  protection 
is  being  provided  as  when  the  warning 
system  is  functioning  properly. 

If  there  is  not  one  appropriately 
equipped  person  providing  warning  for 
each  direction  of  highway  traffic,  a  train 
may  not  enter  the  crossing  until  the  train 
has  stopped,  and  highway  traffic  is 
flagged  by  either  a  crewmember  or  an 
appropriately  equipped  person  at  the 
crossing-  If  Wghway  traffic  is  being 
flagged  by  a  crewmember.  the 
locomotive  shall  stop  before  the  crossing 
to  permit  the  crewmember  to  dismount 
to  flag  highway  traffic  to  a  stop.  The 
locomotive  may  then  proceed  through 
the  crossing  and  then  stop  to  permit  the 
P.agging  crewmember  to  board  the 
locomotive  before  the  remainder  of  the 
tiain  proceeds  through  the  crossing. 


This  provision  is  meant  to  anticipate 
the  situation  in  which  only  one  person  is 
available  to  flag  highway  traffic.  If  only 
one  person  is  available  to  flag  traffic  on 
a  two-way  street,  the  train  must  stop 
before  entering  the  crossing  to  permit 
the  flagger  to  safely  flag  highway  traffic 
to  a  stop.  The  same  procedure  is  used  if 
a  train  crewmember  is  used  to  flag 
highway  traffic,  with  the  exception  that 
the  crewmember  can  reboard  the 
locomotive  after  the  locomotive  passes 
through  the  crossing.  There  is  no 
requirement  that  the  entire  train  pass 
through  the  crossing  before  the 
crewmember  reboards. 

This  section  also  requires  that  a 
locomotive's  audible  warning  device  be 
activated  in  accordance  with  railroad 
rules  regarding  the  approach  to  a  grade 
crcssing,  regardless  of  any  State  or  local 
laws  or  ordinances  to  the  contrary. 
Section  234.107.  False  activation. 
Subsection  (a)  requires  that  upon  receipt 
of  a  credible  report  of  a  false  activation, 
a  railroad  having  maintenance 
responsibility  for  the  warning  system 
shall  inmiediately  initiate  efforts  to 
protect  motorists  and  railroad 
employees  at  the  subject  crossing  by 
taking,  at  a  minimum,  the  following 
actions:  (1)  Notify  each  train  regarding 
the  reported  malfunction  prior  to  the 
train's  arrival  at  the  crossing;  (2)  notify 
the  appropriate  highway  traffic  control 
authority  regarding  the  reported 
malfunction;  and  (3)  within  two  hours  of 
receipt  of  the  credible  report  of 
malfunction,  provide  or  arrange  for 
alternative  means  of  highway  traffic 
control  During  the  period  in  which  there 
are  no  alternative  means  of  highway 
traffic  control  in  place,  trains  may  enter 
the  crossing  only  after  reducing  speed  to 
a  "restricted"  speed  of  not  greater  than 
10  miles  per  hour.  FRA  recognizes  that 
10  miles  per  hour  may  not  be  the  single, 
appropriate  speed  that  is  warranted  in 
all  cases  and  requests  comment  or  this 
issue.  Commenters  are  requested  to  note 
that  traditional  restricted  speed  rules 
may  not  be  applicable  here,  since  in  the 
worst  case  a  vehicle  could  appear  on  the 
crossing  virtually  without  warning. 
The  two-hour  period  provided  in 
subparagraph  (3)  is  the  maximum  period 
during  which  trains  may  enter  the 
crossing  without  flagging  personnel 
stationed  at  the  crossing.  This  provision 
reflects  the  time  it  may  take  to  make 
arrangements  for  personnel  to  flag  the 
crossing.  However,  we  are  specifically 
requesting  comments  on  the  proposed 
time  period  to  find  out  any 
circumstances  under  which  this 
requirement  may  be  difficult  to  fulfill. 
Ideally,  repair  personnel  would  be  the 
first  to  respond  to  reports  of 
malfunction,  but  in  some  cases,  for 


example,  where  the  signal  maiataioer  is 
at  the  other  end  of  a  lOG-mile  territory,  it 
may  be  necessary  to  station  flaggers  at 
the  crossing  pending  arrival  of  the 
maintainer.  Similarly,  if,  after  Inspection 
and  testing,  repairs  cannot  be 
accomplished  immediately,  flaggers 
must  be  on  station  until  the  system  is 
repaired.  However,  the  railroad  is  given 
an  option  in  subsection  (c).  discussed 
more  fully  below,  of  temporarily  taking 
the  warning  system  out  of  service  in  Ueu 
of  maintaining  personnel  at  the  crossing 
on  a  full-time  basis. 

Subsection  (b)  lists  acceptable 
alternative  means  of  highway  traffic 
control  in  instances  of  false  activations. 
Alternative  means  of  highway  traffic 
control  involves  providing  appropriately 
equipped  personnel  capable  of  directing 
highway  traffic  through  the  crossing 
when  trains  are  not  approaching. 
Because  false  activations  involve  gates 
or  lights  that  are  continuously  or 
Intermittently  active  without  an 
approaching  train,  flagging  personnel 
must  be  stationed  at  the  crossing  on  a 
full-time  basis  in  order  to  ensure  that 
highway  traffic  can  safely  cross  the 
tracks  until  the  system  is  repaired 
without  compromising  the  long-term 
credibility  of  the  warning  system. 
The  proposed  rules  distinguish 
between  single  and  multiple  track 
crossings,  and  those  with,  and  without, 
gates.  At  single  track  crossings  equipped 
with  only  automatic  flashing  lights  or 
bells,  but  without  automatic  gates,  at 
least  one  appropriately  equipped  person 
shall  be  responsible  for  flagging  traffic 
through  the  crossing. 

At  multiple  track  crossing,  or  any 
crossing  equipped  with  automatic  gates, 
at  least  one  appropriately  equipped 
person  for  each  direction  of  highway 
traffic  shall  be  responsible  for  flagging 
traffic  through  the  crossing. 

This  section  also  requires  that  a 
locomotive's  audible  warning  device  be 
activated  in  accordance  with  railroad 
rules  regarding  the  approach  to  a  grade 
crossing,  regardless  of  any  laws  or 
ordinances  to  the  contrary. 

Subsection  [c]  provides  the  railroad 
an  option  of  temporarily  taking  the 
warning  system  out  of  service  in  lieu  of 
maintaining  personnel  at  the  crossing  on 
a  full-time  basis  until  repairs  are 
completed.  However,  the  warning 
system  may  only  be  taken  out  of  service 
if  the  railroad  complies  with  the 
protection  requirements  for  activation 
failures  (section  105).  Thus,  the  railroad 
could  have  someone  at  the  crossing  on  a 
full-time  basis  to  assist  highway  traffic 
around  downed  gates,  or,  with  gates 
locked  in  an  up  position,  the  railroad 
could  flag  highway  traffic  when  a  train 
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approaches.  The  latter  option  would  be 
especially  useful  on  light  density  rail 
lines.  1 1 

Section  234.109.  Recordkeeping 

Section  109  requires  that  railroads 
keep  records  pertaining  to  compliance 
with  this  subpart.  Each  railroad  must 
keep  the  following  information  for  each 
report  of  activation  failure  and  false 
activation:  (1)  Name  and  phone  number 
of  the  individual  reporting  an  activation 
failure  or  false  activation;  (2]  location  of 
crossing  by  highway  name  or  the  DOT/ 
AAR  Crossing  Inventory  Number  (3) 
time  and  date  of  receipt  by  railroad  of 
report  of  malfunction;  (4)  actions 
taken  by  the  railroad  prior  to  repair  and 
reactivation  of  the  repaired  system:  and 
(5)  time  and  date  of  repair. 

This  section  also  requires  that  each 
railroad  shall  retain  for  at  least  one  year 
all  records  referred  to  above.  Records 
required  to  be  kept  shall  be  made 
available  to  FRA  as  provided  by  section 
208  of  the  Federal  Railroad  Safety  Act  of 
1970  (45  U.S.C.  437). 

Regulatory  Impact 

E.O.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures,  and  is 
considered  to  be  nonmajor  under 
Executive  Order  12291  but  significant 
under  DOT  policies  and  procedures  (44 
FR  11034.  February  26, 1979)  because 
they  initiate  a  new  regulatory  program. 
FRA  has  prepared  and  placed  in  the 
rulemaking  docket  a  regulatory 
evaluation  addressing  the  economic 
impact  of  these  rules.  FRA's  initial 
estimates,  based  on  preUminary  data,  is 
that  compliance  with  section  105. 
"Activation  failure."  will  cost  $2,375,316 
and  yield  $12,692,613  in  benefits,  both 
discounted  over  10  years.  The  benefit/ 
cost  ratio  is  5.34.  FRA  further  estimates 
that  compliance  with  section  107,  "False 
activation,  will  cost  $56,383,850, 
discounted  over  ten  years.  We  would 
only  need  a  reduction  of  0.49  percent  in 
accidents  at  grade  crossings  with  active 
warning  devices  in  order  to  have  a 
favorable  benefit/cost  ratio.  These 
estimates  are  preliminary,  and  will  be 
adjusted  as  FRA  refines  its  data.  A  copy 
of  the  regulatory  evaluation  may  be 
inspected  and  copied  in  Room  8201,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590. 

Paperwork  Reduction  Act 

The  proposed  rule  contains 
information  collection  requirements. 
FRA  is  submitting  these  information 
collection  requirements  to  the  Office  of 


Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  The 
proposed  section  that  contains 
information  collection  requirements  is 
section  234.109.  The  estimated  time  to 
fulfill  the  requirement  of  that  section  is 
15  minutes  for  each  record.  FRA  solicits 
comments  on  the  accuracy  of  the  FRA 
estimate;  the  practical  utility  of  the 
information;  and  the  alternative 
methods  that  might  be  less  burdensome 
to  obtain  this  information.  Persons 
desiring  to  comment  on  this  topic  should 
submit  their  views  in  writing  to  FRA 
(Ms.  Gloria  Swanson,  RRS-21.  Federal 
Railroad  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590)  and 
to  the  Office  of  Management  and 
Budget,  (Desk  Officer,  Regulatory  Policy 
Branch  (0MB  No.  2130-AA45).  Office 
and  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Washington,  DC  20530. 
Copies  of  any  such  comments  should 
also  be  submitted  to  the  docket  clerk  of 
this  rulemaking  at  the  address  provided 
above. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedure  for  ensuring  full  consideration 
of  the  potential  environmental  impacts 
of  FRA  actions,  as  required  by  the 
National  Environmental  Policy  Act  and 
related  directives.  This  notice  meets  the 
criteria  that  establish  this  as  a  non- 
major  action  for  environmental 
purposes. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  234 

Railroad  safety.  Highway-rail  grade 
crossings,  Reporting  and  recordkeeping 
requirements. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  chapter  II  b  of  Title 
49,  Code  of  Federal  Regulations  as 
follows: 

PART  234— (AMENDED] 

1.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 

Authority:  Sees.  202,  208,  and  209  of  the 
Federal  Railroad  Safety  Act  of  1970.  as 
.  amended  (45  U.S.C.  431.  437,  and  43a  as 
amended):  Pub.  L  100-342;  Accident  Reports 


Act  (45  U.S.C.  38  and  42);  and  CFR  1.49(f).  (g). 
and  (m). 

2.  Amend  %  234.5  by  adding 
paragraphs  (e),  (f),  and  (g)  to  read  as 
follows: 

9234.5    Definitions. 

*         »         •         «        •  ' 

(e)  Credible  report  of  system 
malfunction  means  specific  information 
regarding  a  malfunction  at  an  identified 
highway-rail  crossing,  supplied  by  an 
identified  railroad  employee,  police 
officer,  highway  traffic  official,  or  an 
individual  who  has  provided  his  or  her 
name  together  with  a  telephone  number 
or  other  means  of  contact,  and  who  does 
not  have  a  history  of  making  false  or 
misleading  reports  to  the  railroad 
pertaining  to  system  malfunctions. 

(f)  Appropriately  equipped  means 
equipped  with  bright  orange  clothing, 
such  as  a  vest,  shirt  or  jacket,  together 
with  an  orange  hat  to  improve  visibility. 
For  nighttime  conditions,  the  orange 
clothing  must  be  reflectorized  with 
orange,  white  or  yellow  retroreflective 
material.  Required  traffic  control  tools 
include  combination  "STOP"/"SLOW " 
hand  paddle  or  pole  type  paddle  signs  at 
least  18  inches  in  width  with  letters  at 
least  6  inches  high  or  a  bright  red  flag  at 
least  24  inches  by  24  inches  in  size. 
Nighttime  flagging  requires  proper 
illumination  of  flagger  and  equipment.  A 
well-lighted  flagging  station  or  a 
reflectorized  paddle  sign  plus  a 
flashlight,  lantern,  or  other  lighted^ignal 
that  will  display  a  red  warning  light 
shall  be  used. 

(g)  Warning  system  malfunction 
means  an  activation  failure  or  false 
activation  of  a  highway-rail  grade 
crossing  warning  system. 

§  234.6    (Redesignated  from  §§  234. 1 5  and 
234.17] 

3.  Redesignate  S  234.15,  "Civil 
penalty"  and  S  234.17,  "Criminal 
penalty"  as  new  \  234.6(a)  and  (b) 
respectively,  and  add  a  new  section 
heading  for  newly  designated  S  234.6  to 
read  as  follows: 

§  234.6    Penalties. 

(a)  Civil  penalty.  *  *  * 

(b)  Criminal  penalty.  •  •  ' 

4.  Add  a  new  Subpart  C — Response  to 
Reports  of  Warning  System  Malfunction 
to  read  as  follows: 

Subpart  C— Response  to  Reports  of 
Warning  System  Malfunction 

Sec. 

234.101  Employee  notification  rules. 

234.103  Duty  to  inspect,  test,  and  repair. 

234.105  Activation  failure. 

234.107  False  activation. 
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Sec 

234.109    Recordkeeping. 

§234.101.    EmptoyM  notification  rulMw 

Railroads  shall  issue  operating  rules 
requiring  their  employees  to  notify,  by 
the  fastest  means  available,  appropriate 
railroad  officials  of  warning  system 
malfunctions. 

§  234. 1 03.    Duty  to  Inspect,  test,  and  repair. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  upon  receiving  a  credible  report 
of  a  warning  system  malfunction,  a 
railroad  has  a  duty  to  inspect  test  and 
repair  the  system  within  a  reasonable 
period  of  time.  Pending  correction  or 
repair  of  the  warning  system,  the 
railroad  shall  provide  alternative  means 
of  protecting  the  hi^way  user  and 
railroad  passenger  and  employee  in 
accordance  with  this  subpart. 

(b)  A  railroad  is  not  required  to 
respond  to  a  credible  report  of 
malfunction  if  reliable  information 
available  to  the  railroad  indicates  that 
the  warning  system  is.  in  fact- 
functioning  properly  and  that  the  details 
contained  in  the  credible  report  of  the 
alleged  malfunction  are  consistent  with 
the  facts  known  by  the  railroad  that 
lead  it  to  determine  that  no  malfimction 
exists. 

(c)  Nothing  in  this  subpart  requires 
repair  or  correction  of  a  warning  system. 
if,  acting  in  accordance  with  apphcable 
State  law,  the' railroad  proceeds  to  retire 
or  dismantle  the  warning  system. 
However,  pending  repair,  correction,  or 
retirement  of  the  warning  system,  the 
railroad  shall  comply  with  this  subpart 
to  ensure  the  safety  of  the  travelling 
public  and  railroad  employees. 

§  234. 1 0S.    Activation  faMura. 

Upon  receipt  of  a  credible  report  of  an 
activation  failure,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  immediately 
initiate  efforts  to  protect  motorists  and 
railroad  employees  at  the  subject 
crossing  by  taking,  at  a  minimum,  the 
following  actions: 

(a}  Prior  to  a  train's  arrival  at  the 
crossing,  notify  the  train  crew  of  the 
report  of  activation  failure  and  order  the 
crew  to  take  action  consistent  with  the 
requirements  of  this  subpart; 

(b)  Notify  the  highway  traffic  control 
authority  having  jurisdiction  over  the 
crossing  and  request  necessary 
assistance  to  protect  the  travelling 
public;  and 

(c)  Provide  or  arrange  for  alternative 
means  of  actively  warning  highway 
users  of  approaching  trains,  consistent 
with  the  following  requirements: 

{1)  If  one  appropriately  equipped 
person  provides  warning  for  each 
direction  of  highway  traffic,  trains  may 


proceed  through  the  crossing  at  normal 
speed. 

(2)  If  there  is  not  at  least  one 
appropriately  equipped  person  providing 
warning  for  each  direction  of  highway 
traffic,  a  train  may  not  enter  the  crossing 
until  the  train  has  stopped,  and  highway 
traffic  is  flagged  by  either  a  train 
crewmember  or  an  appropriately 
equipped  person  at  the  crossing.  If 
highway  traffic  is  being  flagged  by  a 
crewmember,  the  locomotive  shall  stop 
before  the  crossing  to  permit  the 
crewmember  to  dismount  to  flag 
highway  traffic  to  a  stop.  The 
locomotive  may  then  proceed  through 
the  crossing  and  then  stop  to  permit  the 
flagging  crewmember  to  board  the 
locomotive  before  the  remainder  of  the 
train  proceeds  through  the  crossing. 

(3)  A  locomotive's  audible  warning 
device  shall  be  activated  in  accordance 
with  railroad  rules  regarding  the 
approach  to  a  grade  crossing,  regardless 
of  any  laws  or  ordinances  to  the 
contrary. 

§  234.107.    False  activation. 

(a)  Upon  receipt  of  a  credible  report  of 
a  false  activation,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  immediately 
initiate  efforts  to  protect  motorists  and 
railroad  employees  at  the  subject 
crossing  by  taking,  at  a  minimum,  the 
following  actions: 

(1)  Prior  to  a  train's  arrival  at  the 
crossing,  notify  the  train  crew  of  the 
report  of  false  activation  and  order  the 
train  crew  to  take  action  consistent  with 
the  requirements  of  this  subpart; 

(2)  Notify  the  highway  traffic  control 
authority  having  jurisdiction  over  the 
crossing  and  request  necessary 
assistance  to  protect  the  travelling 
public;  and 

(3)  Within  two  hours  of  receipt  of  the 
credible  report  of  malfunction,  provide 
or  arrange  for  alternative  means  of 
highway  traffic  control  in  accordance 
with  paragraph  (b)  of  this  section. 
During  the  period  in  which  there  are  no 
alternative  means  of  highway  traffic 
control  in  place,  trains  may  enter  the 
crossing  only  after  reducing  speed  to 
"restricted  speed"  (not  to  exceed  10 
miles  per  hour). 

(b)  Acceptable  minimum  alternative 
means  of  highway  traffic  control  include 
the  following: 

(1)  At  single  track  crossings  equipped 
with  only  automatic  flashing  lights  or 
bells,  but  without  automatic  gates,  at 
least  one  appropriately  equipped  person 
shall  be  responsible  for  flagging  traffic 
through  the  crossing; 

(2)  At  multiple  track  crossings,  or  any 
crossing  equipped  with  automatic  gates^ 
at  least  one  appropriately  equipped 


person  for  each  direction  of  highway 
traffic  shall  be  responsible  for  flagging 
traffic  through  the  crossing;  and 

(3)  A  locomotive's  audible  warning 
device  shall  be  activated  in  accordance 
with  railroad  rules  regarding  the 
approach  to  a  grade  crossing,  regardless 
of  any  laws  or  ordinances  to  the  , 
contrary. 

(c)  In  lieu  of  maintaining  personnel  at 
the  crossing  on  a  full-time  basis  ending 
repair  of  the  crossing  system  as  required 
by  this  section,  a  railroad  may 
temporarily  take  the  crossing  warning 
system  out  of  service,  provided 
however,  the  railroad  shall  comply  with 
all  requirements  of  §  234.105, 
"Activation  failure." 

§  234.109.    Recordkeeping. 

(a)  Each  railroad  shall  keep  records 
pertaining  to  compliance  with  this 
subpart.  Each  railroad  shall,  at  a 
minimum,  keep  the  following 
information  for  each  report  of  activation 
failure  or  f^lse  activation: 

(1)  Name  and  telephone  number  of  the 
individual  reporting  an  activation  failure 
or  false  activation; 

(2)  Location  of  crossing  (by  highway 
name  or  DOT/AAR  Crossing  Inventory 
Number); 

(3)  Time  and  date  of  receipt  by 
railroad  of  report  of  malfunction: 

(4)  Actions  taken  by  railroad  prior  to 
repair  and  reactivation  of  repaired 
system;  and 

(5)  Time  and  date  of  repair. 

(b)  Each  railroad  shall  retain  for  at 
least  one  year  all  records  referred  to  in 
paragraph  (a)  of  this  section.  Records 
required  to  be  kept  shall  be  made 
available  to  FRA  as  provided  by  section 
208  of  the  Federal  Railroad  Safety  Act  of 
1970(45  U.S.a  437). 

5.  Amend  appendix  A  by  inserting  in 
numerical  order  new  entries  to  read  as 
follows: 

Appendix  A  to  Part  234.— Schedule  of 
Civtf  Penalties 


Section 


Vio(at)on 


Wifltul 
Violaton 


234  101  Employee 
notification  rules $5,000  $7,500 

234  103  Duty  to 
msfiecx.  test  and 
repair 5.000  7.500 

234  105  Activation 
failure 5,000  7,500 

234  107  False 

•  actr/a'jon 5,000  7,500 

234.109  Recordkeep- 
ing   2,500  5,000 
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Issued  in  Washington,  DC  on  June  16, 1992. 
Gilbert  E.  Cannidwel, 

Administrator. 

[FR  Doc.  92-15237  filed  6-26-92;  8:45  am] 

BttJJNGCOOE  4010-OS-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1004 

[Ex  Part*  Na  S5  (8ul>4lo.  87)] 

Interpretations  and  Routing 
Regulations 

AOENCV:  Interstate  Conunerce 
Commission. 

action:  Proposed  rule;  extension  of 
comment  due  date. 

summary:  By  notice  of  proposed 
rulemaking  published  June  1, 1992,  57  FR 
23072,  the  Commission  proposed  to 
eliminate  the  requirement  that  a  private 
carrier  engaged  in  incidental  for-hire 
transportation  shall  conduct  such 
operations  independently  of  its  private 
operations  and  shall  maintain  separate 
records  for  each.  The  Commission 
prescribed  a  comment  due  date  of  July  1, 
1992.  On  June  23, 1992,  The  American 
Trucking  Associations  (ATA)  requested 
a  30-day  extension  to  August  3, 1992,  to 
file  comments.  ATA  states  that 
additional  time  is  necessary  so  motor 
carrier  members  can  consider  the 
proposal  at  ATA  Executive  Committee 
meetings  being  held  from  June  23 
through  26, 1992,  discuss  issues  with  the 
National  Private  Truck  Council  (NPTC), 
and  prepare  comments.  ATA  states  that 
NPTC  supports  the  extension  request. 
The  request  will  be  granted. 

DATES:  Comments  are  due  on  August  3, 

1992.  1 1 

ADDRESSES:  Send  an  original  and  10 

copies  of  comments  referring  to  Ex  Parte 

No.  55  (Sub-NO.  87)  to:  Office  of  the 

Secretary,  Case  Control  Branch. 

Interstate  Commerce  Commission. 

Washington,  DC  20423. 

FOR  FURTHER  MFORMATtON  CONTACT: 

Richard  B.  Felder,  (202)  927-5610. 

[TDD  for  hearing  impaired:  (202)  927- 
5721]. 

Decided:  June  24, 1992. 

By  the  Commission,  Sidney  L  Strickland. 
Jr.,  Secretary. 
Sidney  L.  Stricidand,  Jr.. 
Secretary. 
[FR  Doc.  92-15226  Filed  6-26-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wiidfif  e  Service 
50  CFR  Part  17 

RM  1018-AB23 

Endangered  and  Threatened  WildlHe 
and  Plants;  Withdrawal  of  the 
Proposed  Rule  To  Revise  the  Grizzly 
Bear  Special  Rule  To  AHow  Take 
Under  a  Special  Hunt  in  Portions  of 
Idaho,  Montana,  and  Wyoming 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule;  withdrawal. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposed  rule  published  in  the  Federal 
Register  (54  FR  42524)  to  revise  the 
special  rule  for  the  grizzly  bear  allowing 
take  of  nuisance  bears  through  a  State- 
administered  hunt  in  a  specific  area 
encompassing  the  Idaho,  Montana,  and 
Wyoming  portions  of  the  Yellowstone 
ecosystem  outside  Yellowstone  and 
Grant  Teton  National  Parks. 

ADDRESSES:  The  complete  file  for  this 
notice  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Service's  Fish  and  Wildlife 
Enhancement  Office,  NS  312,  University 
of  Montana,  Missoula,  Montana  59812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Christopher  Servheen  at  the  above 
address,  telephone  (406)  329-3223  or  FTS 
585-3223. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  (Service)  Endangered 
Species  Program.  "The  Service  may 
propose  special  rules  providing  for  the 
conservation  of  threatened  species 
including  taking  prohibitions.  On 
October  17, 1989,  the  Service  published 
a  proposed  rule  in  the  Federal  Register 
(54  FR  42524)  to  revise  the  special  rule 
for  the  grizzly  bear  in  50  CFR  part  17  to 
expand  the  types  of  persons  permitted 
to  take  nuisance  bears.  The  proposal 
would  have  allowed  specially 
authorized  persons  to  take  nuisance 
bears  through  a  State-administered  hunt 
in  a  specific  area  encompassing  the 
Idaho,  Montana,  and  Wyoming  portion 
of  the  Yellowstone  ecosystem  outside 
Yellowstone  and  Grant  Teton  National 
Parks.  The  proposal  would  have  allowed 
greater  flexibility  in  the  management  of 
grizzly  bears  without  increasing  the 


number  of  bears  normally  removed  from 
this  area. 

Eighty-six  comments  were  received 
during  the  public  comment  period  for  the 
proposed  rule.  A  majority  of  the 
comments  from  private  individuals  (69 
percent)  were  opposed  to  the  proposed 
rule;  28  percent  supported  the  proposed 
rule,  and  3  percent  indicated  neither 
support  nor  opposition.  Numerous  other 
comments  have  been  received  at  other 
times  in  opposition  to  the  htmt  covered 
in  the  proposed  rule.  No  further 
coordination  with  private  individuals 
has  been  undertaken  regarding  the 
withdrawal  of  the  proposed  rule. 

The  Service  hereby  withdraws  the 
proposed  rule  published  in  54  FR  42524 
to  allow  take  of  nuisance  bears  through 
a  special  hunt  in  the  Yellowstone  area. 
The  withdrawal  of  the  proposed  rule  is 
being  done  partially  because  the  Service 
did  not  address  excessive  grizzly  bear 
population  pressures  in  the  proposed 
rule.  A  reanalysis  of  the  biological 
information  available  on  the  grizzly  bear 
population  in  this  area  resulted  in  the 
Service  deciding  that  it  would  not  be  in 
the  best  interest  of  the  grizzly  bear 
recovery  program  to  finalize  this 
proposed  rule. 

Author 

The  primary  author  of  this  notice  is 
Patricia  Worthing,  Region  6  Recovery 
Coordinator.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  25486.  Denver  Federal 
Center,  Denver,  Colorado  80225, 
telephone  (303)  236-7398  or  FTS  776- 
7398. 

Authority:  The  authority  for  this  action  is 
16  U.S.C.  1531-1544. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  May  29, 1992. 
Richard  N.  Smith. 
Acting  Director 
[FR  Doc.  92-15197  Filed  6-26-92;  8:45  am) 
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50  CFR  Parts  17  and  23 

Policy  on  Giant  Panda  Import  PermHs; 
Request  for  Comments 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Request  for  comments  and 

information. 

summary:  On  March  14, 1991,  the  U.S. 

Fish  and  Wildlife  Service  (Service) 
published  in  the  Federal  Register  a 
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policy  statement  on  the  issuance  of 
permits  for  the  importation  of  giant 
pandas.  In  light  of  recent 
communications  with  the  Secretariat  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES),  the  Service  is 
opening  a  dialogue  with  the  Secretariat 
to  determine  that  office's  particular 
concerns  with  the  Service's  panda 
policy.  In  conjunction  with  those 
discussions,  the  Service  hereby  opens  a 
public  comment  period  so  that  all 
interested  persons  may  submit 
comments  or  other  information  relevant 
to  the  panda  policy. 
DATES:  Comments  and  other  relevant 
information  must  be  received  by  July  29. 
1992. 

ADDRESSES:  Comments  and  other 
information  relevant  to  the  Service's 
panda  policy  should  be  sent  to  the  Chief. 
Office  of  Management  Authority,  4401 
Fairfax  Drive,  room  432,  Arlington.  VA 
22203.  Comments  and  information 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  in  room  430  of 
that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Marshall  P.  Jones.  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildhfe  Service.  Arlington.  VA  22203. 
telephone  (703)  358-2093:  Dr.  Charies  W, 
Dane.  Chief.  Office  of  Scientific 
Authority.  U.S.  Fish  and  Wildlife 
Ser\ice,  Arlington.  VA  22203.  telephone 
(703)  358-1708. 
SUPPLEMENTARY  INFORMATION:  The 

giant  panda  [Ailuropoda  melcnoleuca] 
is  listed  as  an  endangered  species  under 
the  U.S.  Endangered  Species  Act  (ESA), 
16  U.S.C.  1531-44,  and  is  included  on 
appendix  I  of  CITES.  With  certain 
exceptions,  the  import  restrictions  of 
these  laws  require  the  issuance  of  an 
import  permit  by  the  Service's  Office  of 
Management  Authority  before  giant 


pandas  may  be  lawfully  shipped  to  the 
United  States. 

Before  issuing  import  permits  under 
the  ESA  and  CITES,  the  Service's  Office 
of  Management  Authority  (OMA)  and 
its  Office  of  Scientific  Authority  (OS A) 
must  make  several  required  findings.  For 
example,  the  OMA  must  determine 
whether  the  proposed  importation 
would  be  for  scientific  purposes  or  for 
the  enhancement  of  propagation  or 
survival  of  the  gaint  panda  in 
accordance  with  section  10(a)  of  the 
ESA,  and  whether  the  proposed 
importation  would  be  consistent  with 
the  purposes  and  policies  of  the  ESA. 
section  2(b).  2  (c).  and  10(d).  Under 
section  7  of  the  ESA,  the  OSA  must 
issue  its  biological  opinion  on  whether 
the  proposed  importation  is  likely  to    - 
jeopardize  the  continued  existence  of 
the  endangered  giant  panda.  Under 
Article  lU  of  CITES,  the  OMA  must 
determine  that  the  pandas  would  not  be 
used  for  primarily  commercial  purposes. 
Additionally.  CITES  requires  the  OSA  to 
advise  whether  the  proposed 
importation  will  be  for  purposes  that  are 
not  detrimental  to  the  survival  of  the 
giant  panda  and  to  determine  whether  to 
permit  applicant  is  suitably  equipped  to 
house  and  care  for  the  pandas.  To  assist 
the  OSA  and  the  OMA  in  making  these 
required  findings  when  reviewing 
applications  for  the  importation  of  giant 
pandas,  the  Service  adopted  its  "Policy 
on  Giant  Panda  Import  Permits,"  56  FR 
10809  (Mar.  14. 1991).  after  conducting 
an  extensive  public  review  and 
comment  process. 

After  the  Service's  panda  policy  was 
adopted,  the  Columbus  Zoo  submitted, 
on  November  27. 1991.  an  application  for 
a  permit  to  import  two  giant  pandas  for 
short-term  exhibition  purposes.  The 
application,  as  supplemented,  was 
evaluated  carefully  by  the  Service, 
taking  into  account  the  best  available 
scientific  information,  public  comments. 


the  legal  requirements  of  CITES  and 
Endangered  Species  Act,  and  the 
Service's  strict  "Policy  on  Giant  Panda 
Import  Permits."  On  April  20. 1992.  an 
import  permit,  issued  under  authority  of 
CITES  and  the  ESA,  was  issued  by  the 
Service  to  the  Columbus  Zoo. 

Shortly  after  receiving  notification 
that  a  permit  had  been  issued  to  the 
Columbus  Zoo,  the  CITES  Secretariat  In 
Lausaime,  Switzerland,  communicated 
its  concern  to  the  Service,  and  the 
Deputy  Secretary  General  requested  the 
Service  to  reconsider  its  permitting 
action.  Although  no  information  was 
presented  to  the  Service  that  would 
require  or  justify  a  reconsideration  of 
the  Columbus  Zoo  permit,  the 
expression  of  concern  by  the  Secretariat 
has  resulted  in  a  decision  by  the 
Director  to  open  a  dialogue  with  the 
Secretariat.  The  purpose  of  this  dialogue 
is  to  determine  the  Secretariat's 
particular  concerns  with  the  Service's 
panda  policy  and  the  issue  of  giant 
panda  loans  in  general. 

In  conjunction  with  the  Service's 
discussions  with  the  CITES  Secretariat, 
the  Service  is  seeking  comments  and 
other  relevant  information  from 
interested  persons  and  organizations  on 
the  current  panda  policy.  This  public 
comment  period  is  intended  to  provide  a 
full  opportunity  for  review  and 
consideration  of  the  concerns  expressed 
by  the  Secretariat  and  others  regarding 
the  existing  policy  statement,  which  was 
published  at  FR  10809  on  March  14, 1991. 

Authority:  The  authority  for  this  action  ite 
the  Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and  Flora. 
TIAS  8249;  and  the  Endangered  Species  Act 
of  1973.  as  amended  (16  U.S.C.  1531-44). 

Dated:  May  28, 1992. 
lohn  F.  Turner, 
Director. 
[FR  Doc.  92-15169  Filed  6-26-92;  8:45  am) 
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organization  and  furxrtions  are  exanrtples 
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DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  ofra  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Feciity  No.,  name,  and  location 
of  stockyard 


C  A- 1 20— Escak>n  Livestock 
Market  Escalon.  CA. 

TN-137— <3«maliel,  KY  US  Auc- 
tion, Inc.,  Gamaliel,  TN. 


Date  of  posting 


Nov  27.  1959. 
Mar  31.  1964. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 


public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyar/is  Act  (7  U.S.C.  202)  and  is 
effective  upon  publication  in  the  Federal 
Register. 

Done  at  Washington,  DC  this  22nd  day  of 
]une,  1992. 
Harold  W.  Davis. 

Director,  Livestock  Marketing  Division. 
(FR  Doc.  92-15147  Filed  6-2&-92:  8:45  am) 

BILUNG  COOe  3310-«D-« 


Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  deHned 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 
CA-183 — Escalon  Livestock  Market, 

Escalon,  CA 
CA-184 — Industry  Hills  Equestrian 

Center,  Industry,  CA 
GA-212— Metter  Pony  and  Goat  Sale, 

Inc.,  AMne.  GA 
GA-213 — Lanier  Farmers  Livestock 

Corporation,  Gainesville,  GA 

Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stoclcyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 


Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration, 
room  3408-South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250  by  July  7, 1992. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  Washington,  DC  this  22nd  day  of 
June,  1992. 
Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
(FR  Doc.  92-15148  Filed  6-26-92:  8:45  am) 

BILUNO  CODE  3410-KD-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Petitions  by  Producing  Rrms  for 
Determination  of  Eliglbiiity  To  Apply 
for  Trade  Adjustment  Assistance 

agency:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  Arms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Firm  name 


Blackfeet  Indian  Writing  Co.,  Inc 

Schneider  Packaging  Equipment  Co.,  Inc . 

Natalie  Fastwons,  Inc...- _ ~ - 

Pro-Mark  Corp _ 

Backwoods  Design  Furniture 

Srtica-Soorce  Technology  Corp - - 

Ace  Pattern  &  Foundry  o«  Kansas,  Inc 

Souttiem  Glove  Manufactunng  Co.,  ktc 

Badgley  Manufacturing  Co.  Inc 

Stylex,  Inc 

Cedart>erg  Industtes,  Inc 


Collectables,  Inc 
Hilton  Clothes  Inc 


Address 


Blackfeet  Industrial  Park,  Browning,  MT  59417 

5370  Guy  Young  Rd..  Box  890.  Brewerton,  NY 

13029. 

238  Delaware  Avenue,  Palmerton,  PA  18071 

10707  Craighead  Dnve,  Houston.  TX  77025- 

5899. 
Priest  River  Industrial  Park,  OS,  Priest  Rivef,  ID 

83856 
1155  West  23rd  Street,  #9,  Tempe,  AZ  85282 
1001  Sunshirw  Road,  Kansas  City.  KS  66115- 

1199. 

P.O  Box  579,  Conover,  NC  28613 

1620    Northeast    Argyle    Drive.    Portland,    OR 

97211. 

Box  38,  Delanco.  NJ  08075...- 

521  West  90th  Street  Minneapolis.  MN  55420... 

Route  4,  Box  503,  Rofla,  MO  65401 

35  East  Elizat)eth  Avenue,  Unden,  NJ  07036 


Date 

petition 

accepted 


05/18/92 
05/18/92 

05/21/92 
05/21/92 

05/21/92 

05/26/92 
05/26/92 

05/26/92 
05/27/92 

05/27/92 
05/28/92 


06/01/92 
06/08/92 


Product 


Pencits,  pens  arxJ  markers. 
Packaging  machines  lor  Wing.  ck>sing  and  seal- 
ing. 
Apparel — women's  t)louses. 
Wood  products— h«kofy  drum  sticks 

Wood  turiMture. 

MisceOar^eous— eilRon  wafers. 

Metal  products— msc.  cast  aluminum  products 

/Kpparel — cotton  work  gkjves. 

Textiles— misc.    textile    bags,    straps.    cootefS. 

pouches,  etc. 
Office  furniture 
Industnal   machine   loot   accessones.   snap-k>c 

products,  tappers,  crca  torches  &  rotary  corv 

verters. 
Ceramic  dolls. 
Men's  suits,  sport  jackets  and  trousers 
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Firm  name 


Pj's  of  Newbem  Ltd..  Inc. 
Elec-Tec.  tnc - 


Plesh  Industries.  Inc.. 
Saint  Laune.  Ltd 


Address 


Route  116.  Newt)em,  VA  24126.. 


New  Highwall  Metal  Spinning  A  Stamping  Co . 
Inc. 

C^lnstlanson  Industries.  Inc 

Koester  Metals.  Inc 


707  Industrial  Bh/d.  Box  5223.  VakJosta,  GA 
31603. 

1  Rrver  Rock  Dnve.  Buftalo,  NY  14207 

897  Broadway.  New  Yo«V.  NY  10018 


871  Sr>ep^erd  Avenge.  Brooklyn.  NY  11208. 


27328  May  Street.  Edwardsburg.  Ml  49112 

1441  Quality  Dnve.  P.O  Box  792.  Defiance.  OH 
43512. 


Dale 

petition 
accepted 


06/08/92 

06/08/92 

06/10/92 
06/10/92 

06/15/92 

06/15/92 
06/15/92 


Product 


Carousel  horses— moJded  witti  gemwood.  wood 
and  polyester  resin,  hand  painted,  mounted 

Customized  rheostat/ photo  cell/lamp  socket  as- 
semblies and  battery  packs. 

Roller  chain  made  in  iron  or  steel. 

Suits,  sponcoats.  overcoats  and  tuxedos  made 
principally  of  wool. 

Brass  and  non-brass  lamp  parts. 

Alumirxjm  automotive  parts. 

Metal  cabinets  for  the  distributioo  of  electricity 


The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
Grm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  room  4015A.  Economic 
Development  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 

Adjustment  Assistance. 

Dated:  June  19. 1992. 
Steven  R.  Bremen. 

Acting  Deputy  Assistant  Secretary  for 

Program  Operations. 

(FR  Doc.  92-15190  Filed  6-26-92.  8:45  am] 

BILLING  CODE  3510-2«-4i 


expand  the  subzone  and  the  scope  of 
subzone  manufacturing  authority  at  the 
Sharp  Manufacturing  Company  of 
America  (Sharp)  plant,  located  in 
Memphis.  Tennessee,  has  been  amended 
to  include  a  request  for  authority  to 
produce  under  zone  procedures  printed 
wiring  boards  for  the  computers  made  at 
the  plant. 

Foreign-sourced  components  for  the 
printed  wiring  boards  include  electrical 
capacitors,  resistors  and  metal  screws 
(duty  rates— 0.7%  to  10%.)  The  duty  rate 
for  personal  computers  is  3.9  percent. 

The  application  was  filed  on  April  15, 
1992  (57  FR  18467,  4/30/92),  and  remains 
otherwise  unchanged. 

The  comment  period  is  reopened  until 
August  13. 1992. 

Dated:  June  19. 1992. 
|ohn  |.  Da  Ponte.  )r. 
Executive  Secretary. 
[PR  Doc.  92-15227  Filed  6-26-82;  8:45  am| 

BILUNG  CODE  ISIO-DS-M 


Foreign-Trade  Zones  Board 

(Docket  10-921 

Foreign-Trade  Zone  77,  Memphis,  TN; 
Proposed  Expansion  of  Subzone  77 A, 
Shaip  Manufacturing  Company  of 
America,  Television,  Microwave  Oven 
and  Computer  Plant,  Memphis,  TN; 
Amendment  to  Application 

Notice  is  hereby  given  that  the 
application  submitted  by  the  City  of 
Memphis.  Tennessee,  grantee  of  FTZ 
Subzon^  77 A.  requesting  authority  to 


International  Trade  Administration 

(A-461-601] 

Solid  Urea  From  the  Union  of  Soviet 
Socialist  Republics;  Transfer  of  the 
Antidumping  Duty  Order  on  Solid  Urea 
From  the  Union  of  Soviet  Socialist 
Republics  to  the  Commonwealth  of 
independent  States  and  the  Baltic 
States  and  Opportunity  to  Comment 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  transfer  of  the 
antidumping  duty  order  on  sohd  urea 
from  the  Union  of  Soviet  Socialist 
Republics  to  the  Commonwealth  of 
Independent  States  and  the  Baltic  States 
and  opportunity  to  comment. 


summary:  On  July  14. 1987,  the 
International  Trade  Administration 
(ITA)  published  an  antidumping  duty 
order  on  solid  urea  from  the  Union  of 
Soviet  Socialist  Republics  (USSR)  (53  FR 


2636).  In  December  1991  the  USSR 
divided  into  fifteen  independent  states. 
The  Department  is  changing  the  name 
and  case  number  of  the  original 
antidumping  order  to  conform  to  these 
changes  by  dividing  the  original  order 
into  fifteen  (15)  orders  applicable  to 
each  independent  state.  Because  of  the 
novelty  of  this  action.  ITA  is  providing 
interested  parties  an  opportunity  to 
comment. 

A  uniform  estimated  cash  deposit  rate 
shall  apply  to  all  entries  of  the  subject 
merchandise  generated  from  producers 
located  in  what  «ras  known  as  the 
USSR.  Since  there  have  been  no 
shipments  of  solid  area  from  the  USSR 
or  the  Commonwealth  of  Independent 
States  and  the  Baltic  States  for  over  two 
years,  the  Department  does  not  consider 
the  above  actions  harmful  to  the  status 
quo. 

EFFECTIVE  DATE:  June  29.  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  U.  Askey  or  Melissa  G.  Skinner. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
20230;  telephone  (202)  377  4851. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  14, 1987.  the  ITA  published  in 
the  Federal  Register  the  antidumping 
duty  order  on  solid  urea  from  the  USSR 
(53  FR  2636).  Further.  On  August  14. 
1989.  the  ITA  published  in  the  Federal 
kegister  the  final  results  of  its  second 
administrative  review  (54  FR  33262). 
Moreover,  on  September  25. 1989.  the 
Department  amended  the  final  results 
and  established  an  estimated  cash 
deposit  rate  of  68.26  percent  (54  FR 
39219).  By  December  1991.  the  USSR 
was  divided  into  fifteen  independent 
states. 

Each  independent  state  has  its  own 
country  case  number  for  filing  purposes. 
These  case  numbers  are  as  follows: 
Armenia  (A-831-801) 
Azerbaijan  (A-e32-801) 
Belarus-Baltic  (A-822-601) 
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Estonia-Baltic  (A-447-an 

Georgia  (A-833-801) 

Kazakhstan  (A-834-801) 

Kyrgyzstan  (A-835-801) 

Latvia-Baltic  (A-449-801) 

Lithuania  (A-451-801) 

Moldova  {A-«41-«)l) 

Tajikistan  (A-842-801) 

Turkmenistan  (A-843-801) 

Ukraine  (A-623-801) 

Uzbekistan  (A-B44-^01) 

Russia  (A-«21-801) 

The  substance  of  each  new  order  will 
not  change  from  the  original  order,  and 
the  estimated  cash  deposit  rate 
established  in  the  most  recent 
administrative  review  will  remain  in 
effect  for  each  new  independent  state. 

Any  interested  party  may  comment  on 
the  above  and/or  any  other  relevant 
issue{s)  associated  with  the  foregoing. 
Comments  should  be  submitted  to  the  -0. 
Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  room  B  099,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Further,  any  interested  party 
that  believes  that  the  order  should  not 
apply,  in  whole  or  in  part,  to  any  of  the 
new  states,  may  request  a  changed 
circumstances  antidumphig  duty  order 
review  under  19  CFR  353.22(f).  The 
request  must  be  supported  by  sufficient 
information  justifying  initiation  of  a 
changed  circumstances  review. 

This  notice  is  published  in  accordance 
with  section  751(b)  of  the  Tariff  Act  of 
1930. 19  U.S.C.  1673(e)  and  19  CFR 
353.22(f). 
Alan  M  Dunn, 

Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  92-15228  Filed  6-2fr-92;  8;45  am] 

B(LUNG  CODE  3510-OS-M 


[A-351-6061 

Tubeless  Steel  Disc  Wheels  From 
Brazil;  Revocation  of  Antidumping 
Duty  Order 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  revocation  of 
antidumping  duty  order^ 


summary:  On  March  3, 1992,  the  United 
States  Court  of  International  Trade 
("CIT")  affirmed  the  International  Trade 
Commission's  ("ITC")  amended 
determination  on  remand  that  the  ITC 
could  no  longer  find  that  imports  of 
tubeless  steel  disc  wheels  from  Brazil 
threatened  injury  to  the  domestic 
industry  producing  tubeless  steel  disc 
wheels.  The  CIT's  opinion  in  the  case 
was  not  appealed,  thus  the  antidumping 


duty  order  on  tubeless  steel  disc  wheels 

from  Brazil  must  be  revoked.  The 

effective  date  of  such  revocation  is 

March  13. 1992. 

EFFECTIVE  DATE:  March  13. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cameron  Cardozo  or  Michael  Rollin. 
Office  of  Countervailing  Compliance. 
International  Trade  Adlministration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Ave..  NW.. 
Washington.  DC  20230.  telephone:  (202) 
377-2786. 
SUPPLEMENTARY  INFORMATKM: 

Background: 

On  May  8, 1987,  the  ITC  published  a 
final  determination  in  Investigation  No. 
731-TA-335  (52  FR  17487)  that  an 
industry  in  the  United  States  was 
threatened  with  material  injury  by 
reason  of  imports  from  Brazil  of  tubeless 
steel  disc  wheels,  provided  for  in  item 
692.3230  of  the  former  Tariff  Schedules 
of  the  United  States  Annotated 
(TSUSA),  that  had  been  found  by  the 
Department  of  Commerce  ("the 
Department")  to  be  sold  in  the  United 
States  at  less  than  fair  value  ("LTFV") 
(52  FR  8947,  March  20. 1987).  The 
Department  published  an  antidumping 
duty  order  on  tubeless  steel  disc  wheels 
from  Brazil  on  May  28. 1987  (52  FR 
19903).  Thereafter,  on  September  7, 1988, 
in  response  to  the  CIT's  remand  iri 
Borlem  S.A.  Empreedimentos 
Industrial's  v.  United  States.  12  CIT  563. 
Slip  Op.  88-77  (June  15. 1988),  the 
Department  of  Commerce  amended  its 
original  affirmative  LTFV  determination 
to  recalculate  the  antidumping  margins 
and  to  correct  certain  clerical. 
,  calculation,  and  transcription  errors, 
and  found  that  dumping  by  a  significant 
Brazilian  manufacturer/exporter  was 
below  de  minimis  (53  FR  34566). 

On  March  10. 1989.  in  a  case 
challenging  the  ITC  injury 
determination,  the  CIT  remanded  the 
case  to  the  ITC  to  allow  the  ITC  to  make 
a  finding  as  to  whether  it  should 
reconsider  its  determination  in  view  of 
the  Department's  amendment  and.  if  it 
found  reconsideration  to  be  appropriate, 
to  make  a  new  determination.  In  April 
1989.  the  ITC  reported  to  the  Court  its 
-    determination  that  the  ITC  did  not  have 
the  power  to  reconsider  its  final 
affirmative  threat  of  material  injury 
determination.  Tubeless  Steel  Disc 
Wheels  From  Brazil.  USITC  Pub.  No. 
2179  (Views  on  Remand  in  Inv.  No.  731- 
TA— 355). 

The  cIt  later  held  that  the  ITC  did 
have  the  power  to  reconsider  its  injury 
determination.  The  CIT  again  remanded 
the  case  to  the  ITC  for  additional 
proceedings.  Borlem  S.A.- 


Empreedimentos  Industrials,  718  F. 
Supp.  41.  49  (CIT  1989)  >.  On  November 
4. 1991.  the  ITC  issued  its  second 
remand  results  in  the  case.  Tubeless 
Steel  Disc  Wheels  from  Brazil: 
Determination  on  Reconsideration  of 
the  Commission.  USITC  Pub.  No.  2448. 
Inv.  No.  731-TA-335  (Final)  (Nov.  1991). 
In  those  results,  the  ITC  reversed  its 
original  affirmative  threat  of  injury 
determination.  This  remand  was 
affirmed  by  the  CIT  on  March  3, 1992. 
Borlem  SA.-Empreedimentos 
Industrials  and  FNV-  Veiculos  E 
Equipamentos  S.A.  v.  United  States  et 
al.  Court  No.  87-06-00693,  Slip  Op.  92- 
22  (CIT  March  3, 1992). 

On  April  20, 1992.  the  Department 
published  a  Notice  of  Court  of 
International  Trade  Decision,  which 
indicated  the  Department's  intent  to 
revoke  the  antidumping  duty  order  on 
tubeless  steel  disc  wheels  from  Brazih 
based  upon  the  ITC's  finding  of  no 
threat  of  material  injury  (57  FR  14386.) 
Since  the  CITs  opinion  in  this  case 
was  not  appealed,  the  Department  will 
revoke  the  antidumping  duty  order  on 
tubeless  steel  disc  wheels  from  Brazil, 
effective  March  13. 1992. 

Dated:  June  22, 1992. 
Alan  M.  Dimn, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Dqc.  92-15235  Filed  6-26-92;  8:45  am) 

BILLING  CODE  3510-OS-«I 


National  Institute  of  Standards  and 
Technology 

(Docket  No.  920491-2091] 

RIN  0693-AB01  / 

Proposed  Revision  of  Federal 
Information  Processing  Standard 
(PIPS)  151-1,  POSIX;  Portable 
Operating  System  Interface  for 
Computer  Environments 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Notice;  request  for  comments. 


summary:  The  purpose  of  this  notice  is 
to  announce  the  proposed  revision  of 
Federal  Information  Processing 
Standard  (HPS)  151-1.  POSIX:  Portable 
Operating  System  Interface  for 
Computer  Environments.  This  proposed 
revision  adopts  International  Standard 
ISO/IEC  9945-1.  Information 
Technology— Portable  Operating  System 


'  The  Court's  remand  order  was  affirmed  by  ine 
Court  of  Appeals  for  the  Federal  Circuit.  Borlem 
S.A.-Empreedimentos  Industrials  v.  United Statps 
913  F  2d  933  (Fed.  Cir.  1990). 
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Interface  (POSIX)— Part  1:  System 
Application  Program  Interface  (API)  [C 
Language),  which  defines  a  C 
programming  language  source  interface 
to  an  operating  system  environment. 

Prior  to  the  submission  of  the 
proposed  FIPS  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturerst,  the  public,  and  State  and 
local  governments.  Tht  purpose  of  this 
iiotice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  specifications  (ISO/ 
lEC  9945-1)  from  the  IEEE  Service 
Center.  445  Hoes  Lane.  P.O.  Box  1331. 
Piseataway.  Nj  08855-1331.  telephone  1- 
800-678-^33. 

DATES:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before 
September  28. 1992. 
ADDRESSES:  Wrtten  comments 
concerning  the  proposed  FIPS  should  be 
sent  to:  Director,  Computer  Systems 
Laboratory,  Attn:  Proposed  Revision  of 
FIPS  151-1.  POSIX,  Technology  Building, 
room  B154.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Records 
Inspection  Facility,  room  6020,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW..  Washington.  DC  20230. 
FOR  FURTHER  H*FO«l«ATKHI  COtfTACr. 
Roger  Martin.  National  Institute  of 
Standards  and  Technologyr 
Gaithersburg,  MD  20899,  telephone  (301) 
975-3295. 

Dated:  )une  2X  1992. 
Joiat  W.  Lyons.       " 
Director. 

Proposed  Federal  Information 
Processing  Standards  Publication  151-2 

(date) 

Anr.ouncing  the  Standard  for  Portable 
Operating  System  Interface  (POSIX)— 
System  Application  Program  Interface 
[C  Language] 

Federal  Information  Processing 
Standards  Pubiicabons  (FTPS  PUBS)  are 
issued  by  the  National  Institute  of 


Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  the  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Portable 
Operating  System  Interface  (POSIX) — 
System  Application  Program  Interface 
jC  Language]  (FIPS  PUB  151-2). 

2.  Category  of  Standard.  Software 
Standard.  Operating  Systems. 

3.  Explanation.  This  publication 
announces  the  adoption  of  International 
Standard  ISO/IEC  9945-1.  Information 
Technology — Portable  Operating  System 
Interface  (POSIX)— Part  1:  System 
Application  Program  Interface  (API)  |C 
Language),  as  a  Federal  Information 
Processing  Standard.  This  standard 
defines  a  C  programming  language 
source  interface  to  an  operating  system 
environment.  This  standard  is  for  use  by 
computing  professionals  involved  in 
system  and  apphcation  software 
development  and  implementation.  This 
revision  supersedes  FIPS  PUB  151-1  in 
its  entirety. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(Computer  Systems  Laboratory). 

6.  Cross  Index.  International  Standard 
ISO/IEC  9945-1.  Information 
Technology— Portable  Operating  System 
Interface  (POSIX)— Part  1:  System 
Application  Program  Interface  (API)  [C 
Language]. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  subpart  201- 
20.303.  Standards,  and  subpart  201- 
39.1002,  Federal  Standards. 

b.  Federal  Information  Processing 
Standards  Publication  160.  C. 

c.  ISO/IEC  9899:  Information 
Technology-Programing  Languagps-C. 

d.  Test  Methods  for  Measuring 
Conformance  to  POSIX.  IEEE  Std 
lOOa.3-1991. 

e.  Test  Methods  for  Measuring 
Conformance  to  POSIX.1,  IEEE  Std 
1003.3.1-1992,  (Expected  date  of 
completion). 

f.  Interpretation  Procedures  for 
Federal  Information  Processing 
Standards  for  Software,  FIPS  PUB  29-2, 
1981  December  31. 

g.  NVLAP  Program  Handbook. 
Computer  Applications  Testing  POSIX 
Conformance  Testing.  NISTIR  4522. 
March  1991  (latest  revision). 

h.  NIST  POSIX  Testing  Policy- 
General  Information.  January  22, 1992 
(latest  revision). 


i.  NIST  POSIX  Testing  Policy. 
Certificate  of  Validation  Requirements. 
FIPS  151-2.  January  22, 1992  (latest 
revision).^. 

8.  Related  On-Line  Information. 
Information  on  the  NIST  POSIX  Testing 
Program  is  available  on  an  electronic 
mail  (email)  file  server  system. 
Documents  available  are: 

Register — a  register  of  accredited 
laboratories  and  tested 
implementations. 

Policy — general  information  on  NIST 
POSIX  testing  policy. 

Required — information  on 
requirements  for  certificates  of 
validation  under  NIST  POSIX  testing 
policy  for  FIPS  151. 

To  access  the  system:  You  must  be 
able  to  send  and  receive  email  via  the 
Internet.  For  most  email  systems,  send  a 
n^sssage  to  posix@nist.gov.  When  the 
email  systems  responds  with  "Subject," 
you  may  type  anything.  The  next  line 
should  be  a  basic  command  for  the 
email  server  to  send  you  one  or  more  of 
the  documents  listed  above.  For 
example,  to  receive  a  copy  of  the 
register  file,  enter,  send  register. 

After  you  issue  your  send  command 
and  a  carriage  return,  the  next  line 
should  signal  the  end  of  the  email 
message  as  required  by  your  email 
system. 

Your  email  system  may  respond  with  . 
EOT  for  the  end  of  transmission. 

The  mail  server  program  reads  the 
message  and  sends  the  requested 
document  to  the  requester's  email 
address. 

If  you  need  help  contact  the  Systems 
and  Software  Technology  Division,  B286 
Technology  Building.  NIST. 
Gaithersburg.  MD  20899.  telephone:  301- 
975-3295. 

9.  Objectives.  The  primary  objectives 
of  this  FIPS  are: 

a.  To  promote  portability  of  useful 
computer  apphcation  programs  at  the 
source  code  level. 

b.  To  simphfy  computer  program 
documentation  by  the  use  of  a  standard 
portable  system  interface  design. 

c.  To  reduce  staff  hours  in  porting 
computer  programs  to  different  vendor 
systems  and  architectures. 

d.  To  increase  portability  of  acquired 
skills,  resulting  in  reduced  personnel 
training  costs. 

e.  To  maximize  the  return  on 
investment  in  generating  or  purchasing 
computer  programs  by  insuring 
operatii^  system  compatibility. 

ID.  AppBcabiMty.  This  FIPS  shall  be 
used  for  operating  systems  that  are 
either  developed  or  acquired  for 
Government  use  where  POSIX-like 
interfaces  are  required.  This  FIPS  is 
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applicable  to  Oie  entire  range  of 
computer  hardware,  including: 

a.  laptops. 

b.  micro-computer  systems. 

c.  mini-computer  systems, 

d.  engineering  workstations,  and 

e.  mainframes. 

11.  Conformance.  Implementations 
claiming  conformance  to  FIPS  151-2 
must  successfully  comply  with  the 
current  testing  requirements  as  defmed 
in  the  "NIST  POSIX  TesUng  Policy- 
Certificate  of  Validation 
Requirements— FIPS  151-2". 

12.  Specifications.  The  FIPS  PUB  151-2 
specifications  are  the  specifications 
contained  in  the  International  Standard 
ISO/IEC  9945-1,  Information 
Technology — Portable  Operating  System 
Interface  (POSIX)— Part  1:  System 
Application  Program  Interface  (API)  (C 
Language],  with  the  modifications 
specified  below.  These  modifications 
are  required  for  implementations  of 
POSIX.l  that  are  acquired  by  Federal 
agencies. 

These  modifications  ensure  that 
applications,  which  choose  to  use  those 
optional  features  specified  in  POSIX.l 
and  mandated  below,  are  strictly 
conforming  FIPS  151-2  applications 
(portable  to  all  conforming  FIPS  151-2 
implementations).  For  each  modification 
a  reference  to  the  associated  POSIX  text 
is  provided. 

a.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  provide 
the  functionality  specified  in  FIPS  160 
and  provide  C  Standard  Language- 
Dependent  System  Support.  (The 
reference  text  for  FIPS  160  is  ISO/IEC 
9899:  Information  technology- 
Programming  .languages-C)  [See  POSIX.l 
Subclause  1.3.3-1.3.3.3  lines  143-188]. 

b.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  define 
the  POSIX.l  environment  variable, 
HOME,  in  the  environment  for  the  login 
shell.  [See  POSIX.l  Subclause  2.6  lines 
698-699]. 

c.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  define 
the  POSIX.l  environment  variable, 
LOGNAME,  in  the  environment  for  the 
login  shell.  [See  POSIX.l  Subclause  2.6 
lines  698-699]. 

d.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
the  POSIX.l  option 
{NGROUPS_MAX}  such  that  the 

value  of  {NGROUPS MAX}  is 

greater  than  or  equal  to  eight  (8).  [See 
POSIX.l  Subclause  2.8.3  lines  1013- 
1015). 

e.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
a  minimum  value  of  25  for  the  POSIX.l 
variaole  {CHILD MAX}.  [See 


POSIX.1  Subclause  2.8.4  lines  1029- 
1030]. 

f.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
a  minimum  value  of  20  for  the  POSIX.l 

variable  {OPEN MAX}.  [See 

POSD(.l  Subclause  2.8.4  lines  1031- 
1032]. 

g.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
the  functionality  associated  with 

{ POSIX JOB CONTROL} 

being  defined  in  <uni8td.h>.  [See 
POSIX.l  Subclause  2.9.3  lines  117-118]. 

h.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
the  fimctionality  associated  with 

{ POSIX SAVED IDS}  being 

defined  in  <unistd.h>.  [See  POSIX.l 
Subclause  2.9.3  lines  1119-1120]. 

i.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
the  functionality  associated  with 

{ POSIX CHOWN 

RESTRICTED}  being  defined  in 
<uni8td.h>.  with  value  other  than  —1. 
[See  POSIX.l  Subclause  2.9.4  lines  1136- 
1139]. 

j.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
the  functionality  associated  with 

{ POSIX NO TRUNC}  being 

defined  in  <unistd.h>.  with  value  other 
than  -1.  [See  POSIX.l  Subclause  2.9.4 
lines  1140-1141]. 

k.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
the  functionality  associated  with 

{ POSIX VDISABLE}  being 

defined  in  <unistd.h>.  with  value  other 
than  -1.  [See  POSIX.l  Subclause  2.9.4 
lines  1142-1144]. 

1.  Implementations  claiming 
conformance  to  FIPS  151-2  shall  support 
the  functionality  associated  with  the 
setting  of  the  group-ID  of  a  file  (when  it 
is  created)  to  that  of  its  parent  directory. 
[See  POSIX.l  Subclause  5.3.1.2,  5.4.1.2, 
and  5.4.2.2  lines  188-192,  384-385,  and 
'43V432]. 

m.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support,  for  terminal  devices,  the 
functionality  associated  with  an 
interrupted  read[)  such  that  the  return 
from  read[]  when  interrupted  by  a  signal 
aftier  successfully  reading  some  data 
returns  the  number  of  bytes  the  system 
has  read.  [See  POSIX.l  Subclause  6.4.1.2 
lines  132-134]. 

n.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
support,  for  terminal  devices,  the 
functionality  associated  with  an 
interrupted  write[)  such  that  the  return 
from  write[]  when  interrupted  by  a 
signal  after  successfully  writing  some 
data  returns  the  number  of  bytes  the 


system  has  written.  [See  POSIX.l 
Subclause  6.4.2.2  lines  214-216]. 

0.  Implementations  claiming 
conformance  to  FIP 151-2  shall  support 
the  functionality  associated  with  the 
symbols  CS7.  CS8,  CSTOPR  PARODD. 
and  PARENB  defined  in  <termio8.h> 
for  asynchronous  general  terminal 
interface  devices.  [See  POSIX.l 
Subclause  7.1.2.4  lines  383-387]. 

p.  Implementations  claiming 
conformance  to  FIPS  151-2  shall 
document  the  FIPS  151-2  conditional 
features  implemented.  (The  term 
conditional  features  are  the  features  or 
behaviors  referred  to  in  FIPS  151-2  that 
need  not  be  present  on  all  conforming 
implementations.  IEEE  Std  1003.3.1-1992 
lists  the  documentation  assertions  for 
POSIX.l) 

13.  Implementation.  This  standard 
becomes  effective  six  (6)  months  after 
date  of  publication  of  the  final  document 
in  the  Federal  Register  announcing 
approval  of  the  revised  standard  by  the 
Secretary  of  Commerce.  This  standard  is 
compulsory  and  binding  for  use  in  all 
solicitations  and  contracts  for  new 
operating  systems  where  POSIX-like 
interfaces  are  required. 

a.  Acquisition  of  a  Conforming 
Portable  Operating  System 
Environment.  Operating  system 
environments  which  are  to  be  acquired 
for  Federal  use  after  the  effective  date  of 
this  standard  and  where  POSIX-like 
interfaces  are  required  shall  use  this 
FIPS.  Conformance  to  this  FIPS  shall  be 
considered  whether  the  operating 
system  environments  are: 

1.  Developed  internally, 

2.  Acquired  as  part  on  an  ADP  system 
procurement, 

3.  Acquired  by  separate  procurement, 

4.  Used  under  an  ADP  leasing 
arrangement,  or 

5.  Specified  for  use  in  contracts  for 
programming  services. 

b.  Interpretation  of  the  FIPS  for 
Portable  Operating  System  Interface  for 
Computer  Environments.  NIST  provides 
for  the  resolution  of  questions  regarding 
the  FIPS  specifications  and 
requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  FIPS 
should  be  addressed  to: 

Director,  Computer  Systems 
Uboratory,  Attn:  POSIX  HPS 
Interpretation,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899. 

c.  Validation  of  Conforming  Operating 
Systems  Environments.  NIST  has 
developed  cooperatively  with  industry  a 
validation  suite  for  measuring 
conformance  to  this  standard.  This  suite 
is  required  for  testing  conformance  of 
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POSIX.l  implementations  to  FTPS  151-2. 
The  -NIST  POSIX  Testing  Policy. 
General  Information"  and  the  "NIST 
PGSIX  Testing  PoHcy.  Certificate  of 
Validation  Requirements.  FTPS  151-2** 
specify  the  validation  requirements. 

14.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  warvers  to  Federal  Information 
Processing  Standards  (FTPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 
Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  diey  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  Attir  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waiver  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notices. 

A  copy  of  the  waiver,  any  supporting 
'  documents,  the  document  approving  the 
waiver  and  any  supportmg  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C 
552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
anency. 


Appendix  A 

Application  Portability  Profile 

FIPS  151-2  is  the  first  cpmponent  of  a 
series  of  specificahoiw  needed  for  an 
application*  portability  profile.  POSIX.l 
provided  the  crucial  first  step  by  providing  a 
vendor  independent  interface  specification 
between  an  application  program  and  an 
operating  system.  When  fully  extended. 
POSIX.  will  provide  the  functionality 
required  to  support  source  code  portability 
for  a  wide  range  of  applicatione  across  many 
different  machines  and  operating  systems. 
NIST  has  published  Special  Publication 
500-187.  Application  Portability  Profile  (APP). 
The  U.S.  Governments  Open  System 
Environment  Profile.  OSE/1.  Version  1.0.  The 
APP  has  been  developed  to  provide  sufficient 
functionality  to  accommodate  a  broad  range 
of  application  requirements.  The  functional 
components  of  the  APP  constitute  a 
framework  for  organizing  standard  elements 
that  can  be  used  to  develop  and  maintain 
portable  applications.  A  key  aspect  of  the 
APP  is  based  on  an  open  system  environment 
defined  by  non-proprietary  specifications. 
Components  may  be  added  or  deleted  as 
technology  changes  and  as  Federal 
government  requirements  change. 

(FR  Doc.  92-15233  Filed  6-26-92;  8.45  am) 
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I  Docket  No.  910936-2093] 
RIN0683-AA9S 

Approval  Of  Federal  Information 
Processing  Standards  Publication  172, 
VHSIC  Hardware  Deaertption 
Language  (VHOL) 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
action:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
FIPS  Publication  172,  VHSIC  Hardware 
Description  Language  (VHDL). 

summary:  On  November  25. 1991  (5(V  FH 
59246),  notice  was  published  in  the 
Federal  Register  that  a  Federal 
Information  Processing  Standard  for 
VHSIC  Hardware  Description  Language 
(VHDL)  was  being  proposed  for  Federal 
use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  was  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standards 
Publication,  and  prepared  a  detailed 
justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 


part  of  the  pubbc  record  and  is  available 
for  inspection  and  copying  in  die 
Department's  Central  Reference  and 
Records  Inspection  Facility,  room  6020. 
Herbert  C.  Hoover  Building.  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW..  Washington,  DC  2023a 
This  FIPS  contains  two  sections:  (1) 
An  anrujuncement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard,  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  aimouncement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  i» 
effective  December  31, 1992. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  the  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  iirformation  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  R  Dashiell.  telephone  (301) 
975-2490.  National  Institute  of 
Standards  and  Technology. 
Gaithersburg.  MD  20899. 

Dated:  June  23. 1992. 
John  W.  Lyonm. 

Director. 

Federal  Information  Processing 
Standards  Publication  172 


(Date) 

Announcing  the  Standard  for  VHSIC 
Hardware  Description  Language 
(VHDL) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1948  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  Name  of  Standard.  VHSIC 
Hardware  DesQription  Langua^  (VHDL) 
(HPS  PUB  172). 

2.  Category  of  Standard.  Software 
Standard.  Hardware  Description 
Language. 

3.  Explanation.  This  publication 
announces  the  adoption  of  the  Federal 
Information  Processing  Standard  (FIPS) 
for  VHDL  This  FIPS  adopts  American 
National  Standard  Hardware 
Description  Language  VHDL  (ANSI/ 
IEEE  107B-1987I  as  stip*Jated  in  the 
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Specifications  Section.  The  American 
National  Standard  specifies  the  form 
and  establishes  the  interpretation  of 
programs  expressed  in  VHDL  The 
purpose  of  the  standard  is  t6  promote 
portability  of  VHDL  programs  for  use  on 
a  variety  of  data  processing  systems. 
The  standard  is  used  by  implementors 
as  the  reference  authority  in  developing 
compilers,  interpreters,  analyzers, 
simulators  or  other  forms  of  high  level 
language  processors,  and  is  used  by 
digital  hardware  designers,  and  by  other 
computer  professionals  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  the  standard  and  who  need  to 
provide  specifications  for  digital 
hardware  descriptions. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce.  National 
Institute  of  Standards  and  Technology 
(NIST). 

6.  Cross  Index.  ANSI/IEEE  1076-1987, 
IEEE  Standard  VHDL  Unguage 
Reference  Manual. 

7.  Related  Documents,  a.  Federal 
Information  Resources  Management 
Regulations  subpart  201-20.303. 
Standards,  and  subpart  201-^9.1002. 
Federal  Standards. 

b.  Federal  Information  Processing 
Standards  Publication  29-2, 
Interpretation  Procedures  for  Federal 
Information  Processipg' Standards  for 
Software.  ^ 

8.  Objectives.  Federal  standards  for 
high  level  digital  design  information  and 
documentation  languages  permit  Federal 
departments  and  agencies  to  exercise 
more  effective  control  over  the  design, 
production,  management  and 
maintenance  of  digital  electronic 
systems.  The  primary  objectives  of  this 
Federal  hardware  description  language 
standard  are: 

— ^To  encourage  more  effective 
utilization  of  design  personnel  by 
ensuring  that  design  skills  acquired 
under  one  job  are  transportable  to 
other  jobs,  thereby  reducing  the  cost 
of  programmer  retraining: 

— ^To  reduoe  the  cost  of  design  by 
achieving  increased  designer 
productivity  and  design  accuracy 
through  the  use  of  formal  languages; 

— ^To  reduce  the  overall  life  cycle  cost 
for  digital  systems  by  establishing  a 
common  documentation  language  for 
the  transfer  of  digital  design 
'  information  across  organizational 
boundaries; 

—To  protect  the  immense  investment  of 
digital  hardware  from  obsolescence 
by  insuring  to  the  maximal  feasible 
extent  that  Federal  hardware 
description  language  standards  are 


technically  sound  and  the  subsequent 
revisions  are  compatible  with  the 
installed  base. 
— To  reduce  Federal  inventory  of 

electronic  digital  replacement  parts. 
— ^To  Increase  the  sources  of  suppUes 
which  can  satisfy  government 
requirements  for  mission  specific 
electronic  digital  components. 
Govemment-ivide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 

9.  Applicability,  a.  Federal  standards 
for  hardware  description  languages  are 
applicable  for  the  design  and 
documentation  of  digital  systems 
developed  for  government  use.  This 
standard  is  suitable  for  use  in  the 
following  digital  system  applications: 
— ^Primary  design  and  documentation  of 

digital  systems,  subsystems. 

assemblies,  hybrid  components,  and 

components; 
— Formal  specifications  of  digital 

systems  throughout  the  procurement, 

contracting  and  development  process: 
— ^Test  generation  for  digital  system, 

subsystems,  assemblies,  hybrid 

components,  and  components; 
— Re-procurement  and  redesign  of 

digital  systems,  subsystems, 

assemblies,  hybrid  components,  and 

components. 

b.  The  use  of  FTPS  hardware 
description  languages  applies  when  one 
or  more  of  the  following  situations  exist: 
— ^The  digital  system  will  need  to  be 

maintained  and  upgraded. 
— The  digital  system  is  under  constant 

revisions  during  the  development 

process. 
— It  is  desired  to  have  the  design 

understood  by  multiple  people. 

groups,  or  organizations. 
— The  system  under  development  is  to 

be  designed  by  multiple  people. 

groups,  or  organizations. 
—Accurate  unambiguous  specifications 

are  required  in  the  bid  and  contracting 

process. 

10.  Specifications.  The  specifications 
for  this  standard  are  the  language 
specifications  contained  in  ANSI/IEEE 
1076-1987,  IEEE  Standard  VHDL 
Language  Reference  Manual 

This  FIPS  does  not  allow  conforming 
implementations  to  extend  the  language. 
A  conforming  implementation  is  one 
that  does  not  allow  inclusion  of 
substitute  or  additional  language 
elements  in  order  to  accomplish  a 
feature  of  the  language  as  specified  in 
the  language  standard.  A  conforming 
implementation  in  one  which  adheres  to 
and  implements  all  of  the  language 
specifications  contained  in  ANSI/IEEE 


107&-1987  except  where  the  language 
standard  permits  deviations  and  which 
specifies  conspicuously  in  a  separate 
section  in  the  conforming 
implementation  docimientation  all  such 
permitted  variations.  Alsa  such 
conformance  shall  be  with  default 
language  processor  system  option 
settings. 

ITie  ANSI/IEEE  1076-1987  document 
does  not  specify  limits  on  the  size  or 
complexity  of  programs,  tlie  results 
when  the  rules  of  the  standard  fail  to 
establish  an  interpretation,  the  means  of 
supervisory  control  programs,  or  the 
means  of  transforming  programs  for 
processing. 

11.  Implementation.  The 
Implementation  of  this  standard 
involves  three  areas  of  consideration: 
acquisition  of  VHDL  processors, 
interpretation  of  FIPS  VHDL.  and 
validation  of  VHDL  processors. 

11.1  Acquisition  of  VHDL 
Processors.  This  publication  is  effective 
December  31. 1992.  VHDL  processors 
acquired  for  Federal  use  after  this  date 
should  implement  FTPS  VHDL 
Conformance  to  this  standard  is 
apphcable  whether  VHDL  processors 
are  developed  internally,  acquired  as 
part  of  an  ADP  system  procurement, 
acquired  by  separate  prociu^ment  used 
under  an  ADP  leasing  management,  or 
specified  for  use  in  contracts  for 
hardware  description  services. 

A  transition  period  provides  time  for 
industry  to  produce  VHDL  processors 
conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  twelve  (12) 
months  thereafter.  The  provisions  of  this 
publication  apply  to  orders  placed  after 
the  effective  date  of  this  publication; 
however,  a  VHDL  processor  conforming 
to  FIPS  VHDL.  if  a  available,  may  be 
acquired  for  use  prior  to  the  effective 
date.  If  a  conforming  VHDL  processor  is 
not  available,  a  VHDL  processor  not 
conforming  to  this  standard  may  be 
acquired  for  interim  use  during  the 
transition  period. 

11.2  InterpreUtion  of  FIPS  VHDL 
The  National  Institute  of  Standards  and 
Technology  provides  for  the  resolution 
of  questions  regarding  the  specifications 
and  requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  standard 
should  be  addressed  to:  Director, 
Computer  Systems  Laboratory.  Attn: 
FIPS  VHDL  Interpretatioa  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899,  telephone:  (301) 
97&-249a 

11.3  Validation  of  VHDL  Processors: 
The  validation  of  VHDL  processors  for 
conformance  to  this  standard  applies 
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when  NIST  VHDL  validation  procedures 
are  available.  At  the  present  Ume  NIST 
does  not  halve  procedures  for  validating 
VHDL  processors.  NIST  is  currently 
investigating  methods  which  may  be 
considered  for  validating  processors  for 
conformance  to  this  standard. 

For  further  information  contact: 
Director.  Computer  Systems  Uboratory. 
Attn:  FIPS  VHDL  Validation.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899,  (301)  975-2490. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or  t         •  i 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government  wide  savings. 

Agency-heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  oh 
which  the  agency  head  made  the 
required  rinding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive 
classified  portions  clearlyidentified. 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology,  Attn:  FIPS 
Waiver  Decisions.  Technology  Building, 
room  B-154,  Gaithersburg.  MD.  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or.  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 

notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 


deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 

agency.  , 

13.  Where  to  Obtain  Copies.  Copies  ol 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield,  VA  22161.  (Sale  off  the 
included  specifications  document  is  by 
arrangement  with  The  Institute  of 
Electric  and  Electronics  Engineers.  Inc..) 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  172  (FIPSPUB172),  and  title. 
Payment  may  be  made  by  check,  money 
order,  or  deposit  account. 


(PR  Doc.  92-15234  Filed  6-2&-92;  8:45  am) 

BILUNG  COOE  MIO-CM-H 


COMMISSION  OF  FINE  ARTS 

Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  July  23. 1992  at 
10  a.m.  in  the  Commission's  offices  in 
the  Pension  building,  suite  312.  Judiciary 
Square.  441  F  Street  NW..  Washington. 
DC  20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington. 
DC.  including  buildings,  memorials, 
parks,  etc.;  also  patters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charies  H.  Atherton.  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC,  June  18, 1992. 
Charles  H.  Atherton. 
Secretary. 
(FR  Doc  92-15119  Filed  6-26-92;  8:45  am) 

BILLING  COOC  633(H)1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  ot  Trade  Proposed 
Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. 


summary:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in 
Barge  Freight  Rate  Index  Futures.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 


delegated  by  Commission  Regulation 
§  140.96.  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

dates:  Comments  must  be  received  on 
or  before  July  29, 1992. 
addresses:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW..  Washington.  DC  20581. 
Reference  should  be  made  to  the  Barge 
Freight  Rate  Index  Futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Frederick  Linse  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
Exchange  in  support  of  the  application 
for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's  _ 

headquarters  in  accordance  with  17  CFR 
145.7  and  145.8 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions,  or  with  respect  to 
other  materials  submitted  by  the 
exchange  in  support  of  the  application, 
should  send  such  comments  to  Jean  A. 
Webb.  Secretary.  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW., 
-    Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC  on  June  23. 1992. 
Gerald  D.  Gay. 
Director. 
[FR  Doc.  92-15115  Filed  ft-26-92;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Environmental  Restoration 
Program 

action:  Notice  of  fund  availability  and 
application  instructions. 

summary:  The  Department  of  Defense 
(DoD),  through  the  Defense 
Environmental  Restoration  Program 
(DERP).  involves  State/Territorial 
governments  in  the  environmental 
restoration  of  DoD  installations 
including  Base  Closure  and  Realignment 
installations,  and  Formerly  Used 
Defense  Sites  meeting  the  criteria  set 
forth  in  paragraph  V  (hereinafter 
referred  to  as  "cleanups").  DoD  will 
make  funds  available  to  State/ 
Territorial  governments  for  their  support 
services  associated  with  cleanups.  DoD 
cleanups  and  State/territorial  support 
services  shall  be  consistent  with  the 
applicable  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1988  (SARA).  State/Territorial  laws, 
and  the  National  Contingency  Plan 
(NCP).  DoD  is  soliciting  appUcations  for 
funding  for  State/Territorial  services 
supporting  DERP. 

DATES:  Applications  are  now  being 
accepted  and  have  been  accepted  since 
July  29. 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

To  obtain  information  regarding  this 
program  please  contact:  U.S. 
Department  of  Defense,  Office  of  the 
Deputy  Assistant  Secretary  of  Defense 
(Environment)  (DASD{E)),  Attn:  Kevin 
A.  Doxey,  400  Army  Navy  Drive. 
Arlington.  Virginia  22202-2884, 
telephone  (703)  695-7007. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA), 
section  211  (title  10  U.S.C.  section  2701- 
2707.  and  2810)  requires  the  Secretary  of 
Defense  to  carry  out  a  program  of 
environmental  restoration  at  facilities 
under  his  jurisdiction.  The  program  is 
known  as  the  Defense  Environmental 
Restoration-Program  (DERP).  Activities 
of  the  program  described  as  "the 
identification,  investigation,  research 
and  development,  and  cleanup  of 
contamination  from  hazardous 
substances,  pollutants,  and 
contamination"  must  be  carried  out 
subject  to.  and  in  a  manner  consistent 
with,  section  120  of  CERCLA  (relating  to 
Federal  facilities).  Facilities  or  sites 


covered  by  the  program  include  1. 
Installations — Facilities  or  sites 
currently  owned  by.  leased  to,  or 
otherwise  possessed  by  the  United 
States  and  under  the  jurisdiction  of  the 
Secretary  of  Defense.  2.  Formerly  Used 
Defense  Sites — Facilities  or  sites  which 
were  under  the  jurisdiction  of  the 
Secretary  of  Defense  and  owned  by, 
leased  to,  or  otherwise  possessed  by  the 
United  States  at  the  time  of  actions 
leading  to  contamination  by  hazardous 
substances.  SARA  section  211  and 
CERCLA  section  120  and  121  provide  the 
opportimity  for  appropriate  State/ 
Territorial  authorities  to  be  involved  in 
several  specified  aspects  of  the  program. 
Program  activities  are  funded  through 
the  aimual  Environmental  Restoration, 
Defense  (ER,D)  appropriations  to  the 
Defense  Environmental  Restoration 
Account  (DERA),  and  Base  Closure 
Account  (BCA). 

To  resolve  several  issues  regarding 
State/Territorial  involvement  in  the 
program,  DoD  and  representatives  from 
State  and  State  Associations  developed 
model  language  for  a  Department  of 
Defense  and  State  Memorandum  of 
Agreement  (DSMOA)  regarding  State/ 
Territorial  support  services  to  DoD  for 
activities  funded  under  the  ER,D 
appropriation.  The  purpose  of  a  DSMOA 
is  to  expedite  the  cleanup  of  Defense 
active  installations  and  Formerly  Used 
Defense  Sites  (meeting  the  criteria  set 
forth  in  paragraph  V)  within  a  State/ 
Territory  and  to  ensure  compliance  with 
applicable  State/Territorial  laws  and 
regulations.  An  executed  DSMOA  is  an 
overreaching  agreement  of  commitment 
between  DoD  and  a  State/Territory,  but 
it  does  not  obligate  nor  commit  funds. 
The  model  DSMOA  language  is 
provided  at  the  end  of  this  notice. 

An  executed  DSMOA  is  mandatory 
for  funding  consideration.  Funds  from 
DERA  and  BCA  will  be  made  available 
through  a  cooperative  agreement  with 
each  State/Territory  that  provides 
support  services  to  DoD  in  carrying  out 
the  provisions  of  DERP  under  a  DSMOA 
in  accordance  with  applicable 
provisions  of  CERCLA/SARA,  State/ 
Territorial  laws,  and  the  NCP. 

II.  Cooperative  Agreements 

It  is  the  intention  of  DoD  to  sign  one 
cooperative  agreement  with  each  State/ 
Territory  to  cover  State/Territorial 
support  services  for  cleanup  activities  at 
all  installations  and  Formerly  Used 
Defense  Sites  meeting  the  criteria  set 
forth  in  paragraph  V  in  the  State/ 
Territory  as  they  are  listed  in  appendix 
'  A  of  a  DSMOA.  DoD  expecU  that 
pursuant  to  a  DSMOA.  reimbursements 
for  State/Territorial  services  shall  not 
exceed  one  (1)  percent  of  the  estimated 


total  costs  for  all  work  funded  under 
DERP,  since  October  17, 1986,  and  may 
be  funded  in  the  future,  or  a  minimum  of 
$50,000/year  over  J^e  two-year  term  of 
the  Cooperative  Ap'eement,  whichever 
is  greater.  The  State/Territory  may 
ordinarily  request  that  up  to  a  maximum 
of  twenty-five  (25)  percent  of  the  total 
State/Territorial  services'  funds  (one  (1) 
percent  of  the  estimated  total  costs  for 
all  work  funded  under  DERP)  may  be 
provided  in  accordance  vtrith  section  n 
of  a  DSMOA  during  any  fiscal  year.  At 
least  ten  (10)  percent  of  a  State/ 
Territorial  services  funding  request  will 
be  provided  in  accordance  with  section 
II  of  a  DSMOA  during  a  fiscal  year  if  the 
State/Territory  requests  an  allocation  of 
ten  (10)  percent  or  more. 

m.  Who  May  Apidy 

DoD  will  accept  applications  only 
from  the  State/Territorial  Agency 
authorized  by  the  State/Territory  to 
enter  into  a  DSMOA  and  a  Cooperative 
Agreement  on  behalf  of  the  State/ 
Territory. 

IV.  What  Can  Be  Funded 

State/Territorial  services  qualifying 
for  reimbursement  include: 

(1)  Technical  review,  comments  and 
recommendations  on  all  documents  or 
data  required  to  be  submitted  to  the 
State/Territory  under  an  agreement 
between  the  State/Territory  and  a  DoD 
component,  all  documents  or  data  that  d 
DoD  Component  requests  the  State/ 
Territory  to  review,  and  all  documents 
or  data  that  are  provided  by  a  E)oD 
Component  to  the  State/Territory  for 
review  as  a  result  of  a  request  from  the 
State/Territory  made  under  applicable 
State/Territorial  law. 

(2)  Identification  and  explanation  of 
State/Territorial  applicable  or  relevant 
and  appropriate  requirements  related  to 
response  actions  at  DoD  installations 
and  Formerly  Used  Defense  Sites 
meeting  the  criteria  set  forth  in 
paragraph  V. 

(3)  Site  visits  to  review  DoD  response 
actions  and  ensure  their  consistency 
with  appropriate  State/Territorial 
requirements,  or  in  accordance  with 
site-specific  requirements  established  in 
other  agreements  between  the  State/ 
Territory  and  DoD  Component. 

(4)  Participation  in  cooperation  with 
DoD  in  the  conduct  of  pubUc  education 
and  public  participation  activities  in 
accordance  with  Federal  and  State/ 
Territorial  requirements  for  public 
involvement. 

(5)  Semces  provided  at  the  request  of 
DoD  in  connection  with  participation  in 
Technical  Review  Committees. 
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(6)  Preparation  and  administration  of 
a  cooperative  agreement  (CA)  to 
implement  the  DSMOA.  including  the 
estimate  of  State/Territorial  costs. 

(7)  Preparation  and  administration  of 
the  DSMOA  and  amendments,  including 
estimates  of  State/Territory  Costs. 

(8)  Technical  review,  comments  and 
recommendations  on  all  documents  and 
data  regarding  prioritization  of  sites 
pursuant  to  section  IIB  of  the  DSMOA. 

(9)  Determination  of  scope  of 
agreements,  determination  of  legal  and 
technical  applicability  of  agreements, 
and  assurance  of  satisfactory 
performance  of  interagency  agreements, 
but  excluding  any  costs  which  may  be 
incurred  in  anticipation  of  htigation 
against  the  U.S. 

(10)  Costs  associated  with 
independent  quality  assurance/quality 
control  (QA/QC)  efforts  by  the  State/ 
Territory  in  coordination  with  DoD. 

(11)  Other  services  that  the  State/ 
Territory  will  provide  that  are  set  put  in 
this  agreement  or  are  included  in 
installation-specific  agreements. 

V.  Evaluation  Criteria  for  Awards 

DoD  will  evaluate  only  those 
applications  with  an  accompanying 
executed  DSMOA.  DoD  shall  use  the 
following  criteria  for  evaluating 
applications  and  making  awards: 

Installation:  (1)  The  feasibility  and 
responsiveness  of  the  project's       ' 
management  plan; 

(2)  Assurance  that  there  will  be  a 
timely  provision  of  services; 

(3)  Reasonableness  of  cost  estimates; 
and 

(4)  The  capacity  of  the  Applicant  to 
carry  out  the  proposed  activity. 

Formerly  Used  Defense  Sites:  (1)  The 
completed  Inventory  Project  Report  has 
determined  the  site  to  be  a  FUDS 
eligible  for  funding  under  the  DERP. 
DoD  will  reimburse  the  state  only  in 
direct  support  of  DoD's  executed  portion 
of  the  action. 

(2)  No  litigation  brought  by  the  state  is 
in  process  against  DoD  at  the  FUDS 
being  considered  for  reimbursement  in 
the  state. 

(3)  Stale  certification  that  no 
supplemental  funds  from  other  Federal 
sources  or  DoD  funding  has  been 
provided  for  costs  incurred  or  previously 
paid  to  the  state  by  any  Federal  agency 
for  reimbursement  of  State  expenses 

•  related  to  technical  assistance  support 
of  DoD's  remedial  action  at  the  site. 
FUDS  fulfilling  the  criteria  will  be 
managed  in  the  same  way  as  active  and 
BRAC  installations  and  will  be  included 
in  Attachment  A  to  the  DSMOA. 


VI.  Submission  Procedures 

The  Cooperative  Agreement 
application  will  be  submitted  to:  U.S. 
Army  Corps  of  Engineers,  Attn:  CEMP- 
RI,  20  Massachusetts  Avenue,  NW.. 
Washington.  DC  20314.  Telephone:  (202) 
272-1176. 

A  complete  application  package 
consists  of: 

(1)  Standard  Form  424  (SF  424, 
Application  for  Federal  Assistance). 

(2)  SF  424A  (Budget  Information— 
Non-Construction  Programs), 

(3)  SF  424B  (Assurances— Non- 
Construction  Programs), 

(4)  Cost  Basis  By  Installation  or 
Formerly  Used  Defense  Site. 

(5)  Distribution  Of  Projected  Total 
Costs  By  Category, 

(6)  Installation  of  Formerly  Used 
Defense  Site  Background  And  Status. 

(7)  Implementation  Plan. 

(8)  Expense  Summary. 

(9)  Certification  Regarding  Lobbying 
Form. 

(10)  Drug  Free  Form  (Drug-Free 
Workplace  Act  of  1988). 

(11)  State  Signature  Authority  Form,  ^ 

(12)  Debarment  and  Suspension  Form, 
and 

(13)  Copy  of  the  signed  DSMOA. 
The  Installation  or  (FUDS) 

Background  and  Status  is  a  critical 
element  in  each  application  and  should 
describe  the  installation  or  (FUDS) 
history  and  status,  to  include  location, 
size,  population  (military  and  civilian), 
and  mission  of  the  installation  or 
(FUDS);  environmental  problems  to 
include  type  and  method  of 
contamination,  past  and  present 
disposal/storage  procedures,  and 
current  situation  and  potential  impacts. 
It  should  also  provide  a  list  of  sites  and/ 
or  operable  units  per  installation  or 
(FUDS)  including  the  status  of  each  site. 

To  assist  in  the  preparation  of  the 
Cooperative  Agreement  a  booklet  titled, 
"Application  Instructions  for 
Cooperative  Agreements"  is  available 
from  the  U.S.  Army  Corps  of  Engineers. 


(2)  The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
Public  Law  99-499. 

(3)  The  National  Contingency  Plan 
(NCP).  40  CFR  part  300. 

(4)  Base  Closure  and  Realignment  Act 
of  1988.  Public  Law  100-526. 

(5)  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510. 

(6)  The  applicable  Office  of 
Management  and  Budget  Circulars  (A- 
87,  A-102,  and  A-128). 

(7)  Drug-Free  Workplace 
Requirements,  as  embodied  in  the 
Notice  of  Interim  Final  Rules  as 
published  in  the  January  31. 1989 
Federal  Register  ,  part  II,  pp.  4946-4960 
as  applicable. 

(8)  Department  of  Defense  Uniform 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  32  CFR  part  27a 

(9)  The  Department  of  Defense  State 
Memorandum  of  Agreement  (DSMOA). 

(10)  The  cooperative  agreement. 

(11)  Reimbursement  of  State  Costs  for 
BRAC  Installations,  DASD(E) 
Memorandum  dated  January  14. 1991. 

(12)  Inclusion  of  DLA  Stock  Fund  Sites 
in  the  DSMOA  Program.  DASD(E) 
Memorandum  dated  January  28, 1991. 

(13)  Inclusion  of  Criteria  for  FUDS  in 
the  DSMOA  Program.  March  12. 1992. 

The  recipient  must  carry  out  this 
program  in  compliance  with  public  laws 
prohibiting  discrimination  because  of 
race,  color,  national  origin,  sex, 
handicap,  and  age  in  programs  and 
activities  receiving  Federal  assistance. 

Department  of  Defense  and  State/ 
Territory  Memorandum  of  Agreement 
(DSMOA) 

In  order  to  expedite  the  cleanup  of 
hazardous  waste  sites  on  Department  of 
Defense  (DoD)  installations  and 
Formerly  Used  Defense  Sites  meeting 
certain  criteria  within  the  State/ 
Territory  of and  ensure 


Number  of  Copies  of  Final  Proposal 

All  applicants  must  submit  one  (1) 
signed  original  application  and  two  (2) 
copies  of  the  complete  application 
described  above  to  the  U.S.  Army  Corps 
of  Engineers  mailing  address.  Each  copy 
must  be  covered  with  executed  SF  424. 

VII.  Compliance 

The  following  laws,  regulations,  and 
procedures  apply  to  applicants  for  and 
recipients  of  funding: 

(1)  The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  Public  Law  96-510. 


compliance  with  the  applicable  [State/ 
Territorial]  laws  and  regulations,  DoD 
and  the  [State/Territory  Agency  name) 
on  behalf  of  the  [State/Territory]  of 
(State /Territory  name]  enter  into  this 
Agreement. 

ExQept  as  otherwise  specified,  terms 
in  this  document  are  unique^o  this 
document  only. 

Section  I— Reimbursement  of  State 
Costs 

A.  Coverage 

1.  This  Agreement  covers 
reimbursement  of  the  costs  associated 
with  providing  State/Territorial  services 
to  Department  of  Defense  installations 
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for  activities  funded  under  the 
Environmental  Restoration,  Defense 
(ER,D)  appropriation.  Installations 
covered  by  this  Agreement  are  those 
owned  by  the  Federal  government  on 
the  effective  date  of  the  Agreement 
including  installations  with  sites  on  the 
National  Priorities  List  (NPL)  and 
installations  with  sites  not  on  the  NPL 
This  Agreement  also  includes  those 
installations  identiRed  on  the  Base 
Realignment  and  Closure  (BRAC)  I  list 
Pub.  L.  100-526.  dated  October  24. 1988) 
and  Base  Realignment  and  Closure 
(BRAC)  II  list  (Pub.  L  101-510.  dated 
November  5, 1990),  as  well  as  Defense 
Logistics  Agency's  stock  funded 
installations  (DLASF).  Coverage  under 
this  agreement  for  BRAC  I  and  BRAC  II 
installations  extends  to  only  Defense 
Environmental  Restoration  Program 
(DERP)  remedial  actions.  These 
installations  will  be  included  in 
attachment  A  but  will  not  be  subject  to 
the  provisions  in  section  II  (A  and  B). 
This  Agreement  also  covers  Formerly 
Used  Defense  Sites  (FUDS)  defined  in 
section  211  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  title  10  U.S.  C,  chapter 
160.  section  2701(c)(1)(B)  as  facilities  or 
sites  which  were  "under  the  jurisdiction 
of  the  Secretary  of  Defense  and  owned 
by,  leased  to,  or  otherwise  possessed  by 
the  United  States  at  the  time  of  actions 
leading  to  contamination  by  hazardous 
substances."  DoD  agrees  to  include 
FUDS  for  reimbursement  if  the  following 
criteria  are  fulfilled:  a.  The  Inventory 
Project  Review  (IPR)  has  determined  the 
site  to  be  FUDS  eligible  for  funding 
under  DERP;  b.  no  litigation  brought  by 
the  state  is  in  process  against  DoD  at  the 
FUDS  considered  for  reimbursement; 
and,  c.  state  certifies  that  no 
supplemental  funds  from  other  federal 
sources  of  DoD  funding  has  been 
provided  for  costs  incurred  or  previously 
paid  to  the  State  by  any  Federal  agency 
for  reimbursement  of  state  expenses 
related  to  technical  assistance  support 
of  DoD's  remedial  action  at  the  site. 
These  installations  will  be  included  in 
attachment  A  and  are  subject  to  the 
provisions  in  section  II  (A  and  B).  This 
Agreement  does  not  cover  the  costs  of 
services  rendered  prior  to  October  17, 
1986;  services  at  properties  not  owned 
by  the  Federal  government;  and 
activities  funded  from  sources  other 
than  ER.D  appropriation  except  as 
specified  above. 

2.  Unless  a  site-specific  agreement 
provides  otherwise,  this  Agreement  is 
the  mechanism  for  payment  of  the  costs 
incurred  by  the  State/Territory  in 
providing  the  services  listed  in 
paragraph  B  of  this  section  in  relation  to 


ER.D  and  BRAC  funded  activities  at  the 
installation  covered  by  this  Agreement. 
Full  payment  of  State/Territory  costs 
pursuant  to  this  Agreement  constitutes 
final  settlement  of  any  claims  the  State/ 

Territory  of may  have  for 

performance  of  services  outlined  in 
section  1(B)  with  respect  to  ER.D  funded 
work  carried  out  after  October  17, 1986, 
at  all  of  the  installations  covered  by  this 
Agreement,  except  for  those  State/ 
Territory  costs  covered  by  a  site-specific 
agreement. 

3.  DoD  agrees  to  seek  su^icient 
funding  through  the  DoD  budgetary 
process  in  accordance  with  section  II 
and  to  pay  the  State/Territory  of 

for  the  services  specified  in 

paragraph  B  for  all  ER.D  and  BRAC 
funded  activities  at  installations  covered 
by  this  Agreement,  subject  to  the 
conditions  and  limitations  set  forth  in 
this  section. 

B.  Services 

State/Territorial  services  that  qualify 
for  payment  under  this  Agreement 
include  the  following  types  of  assistance 
provided  by  the  State/Territory 
commencing  at  site  identification  and 
continuing  through  construction,  as  well 
as  any  other  activities  that  are  funded 
by  ER,D  or  BRAC: 

(1)  Technical  review,  comments  and 
recommendations  on  all  documents  or 
data  required  to  be  submitted  to  the 
State/Territory  under  an  agreement 
between  the  State/Territory  and  a  DoD 
component,  all  documents  or  data  that  a 
DoD  Component  requests  the  State/ 
Territory  to  review,  and  all  documents 
or  data  that  are  provided  by  a  DoD 
Component  to  the  State/Territory  for 
review  as  a  result  of  a  request  from  the 
State/Territory  made  under  applicable 
State/Territorial  law. 

(2)  Identification  and  explanation  of 
State/Territorial  applicable  or  relevant 
and  appropriate  requirements  related  to 
response  actions  at  DoD  installations. 

(3)  Site  visits  to  review  DoD  response 
actions  and  ensure  their  consistency 
with  appropriate  State/Territorial 
requirements,  or  in  accordance  with 
site-specific  requirements  established  in 
other  agreements  between  the  State/ 
Territory  and  DoD  Component. 

(4)  Participation  in  cooperation  with 
DoD  in  the  conduct  of  public  education 
and  public  participation  activities  in 
accordance  with  Federal  and  State/ 
Territorial  requirements  for  public 
involvement. 

(5)  Services  provided  at  the  request  of 
DoD  in  connection  with  participation  in 
Technical  Review  CommUtees. 

(6)  Preparation  and  administration  of 
a  cooperative  agreement  (CA)  to 


implement  this  Agreement,  including  the 
estimate  of  State/Territory  costs. 

(7)  Preparation  and  administration  of 
the  DSMOA  and  amendments. 

(8)  Technical  review,  comments  and 
recommendations  on  all  documents  and 
data  pursuant  to  section  II.B.  of  the 
DSMOA  and  CA  application. 

(9)  Determination  of  scope  of 
agreements,  determination  of  legal  and 
technical  applicability  of  agreements, 
and  assurance  of  satisfactory 
performance  of  interagency  agreements, 
but  excluding  any  costs  which  may  be 
incurred  preparing  for  litigation  against 
the  U.S.  Government 

(10)  Costs  associated  with 
independent  quality  assurance/quality 
control  (QA/QC)  efforts  by  the  State/ 
Territory  of  up  to  ten  (10)  percent  of 
samples  collected  by  either  the  State/ 
Territory,  the  installation,  or  both  at 
each  DoD  installation  and  FUDS 
covered  by  this  Agreement. 

(11)  Other  services  that  the  State/ 
Territory  will  provide  that  are  set  out  in 
this  agreement  or  are  included  in 
installation-specific  agreements. 

C  Accounting  Procedures 

1.  Subject  to  the  provisions  of 
paragraph  D  and  E.  reimbursement  of 
eligible  State/Territory  costs  incurred 
between  October  17, 1986,  and  the  date 
of  this  Agreement  shall  be  paid  if  the 
costs  have  been  documented  using 
accounting  procedures  and  practices 
that  reasonably  identify  the  nature  of 
the  costs  involved,  the  date  the  costs 
were  incurred,  and  show  that  the  costs 
were  entirely  attributable  to  activities  at 
an  installation  covered  by  this 
Agreement. 

2.  Payment  of  eligible  State/Territory 
costs  for  services  provided  after  the 
effective  date  of  this  Agreement  must 
comply  with  all  applicable  Federal 
procurement  and  auditing  requirements. 

D.  Maximum  Reimbursement 

Reimbursement  for  services  provided 
under  paragraph  B  for  all  installations 
included  in  Attachment  A  shall  not 
exceed  one  (1)  percent  of  the  estimated 
total  costs  for  all  of  the  work  that  has 
been  funded  by  ER,D  or  BRAC  since 
October  17, 1986,  and  will  in  the  future 
be  funded  by  ER,D  or  BRAC  or  a 
minimum  of  $50,000/year  over  the  term 
of  the  CA,  whichever  is  greater. 
Estimates  of  cleanup  costs  developed 
under  this  Agreement  are  provided 
solely  for  the  purpose  of  calculating  the 
amount  of  funding  the  State/Territory  is 
eligible  to  receive. 
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E.  Annual  Budget  Limits 

The  State/Territory  may  ordinarily 
request  that  up  to  a  maximum  of  twenty- 
five  (25)  percent  of  the  total  State/ 
Territory  services  funds  for  all 
installations  and  FUDS  listed  in 
Attachment  A  be  provided  in 
accordance  with  section  11  during  any 
fiscal  year.  DoD  may  approve  an  annual 
budget  limit  that  exceeds  twenty-five 
(25)  percent  of  the  total  State/Territorial 
services  funds  if  the  State/Territory 
demonstrates  the  need  for  a  higher 
percentage  based  on  the  scope  of  the 
work  projected  during  the  fiscal  year.  At 
least  ten  (10)  percent  of  a  State's/ 
Territory's  services  funding  request  will 
be  provided  in  accordance  with  section 
11  of  this  Agreement  during  a  fiscal  year 
if  the  State/Territory  requests  an 
allocation  of  ten  (10)  percent  or  more  for 
services  under  this  Agreement.  The 
State/Territory  may  carry  over  unused 
funds  into  subsequent  years.  If  the  cost 
of  State/Territorial  services  during  a 
fiscal  year  exceeds  the  annual  budget, 
the  State/Territory  may  expend  its  own 
funds  to  pay  the  costs  of  those  services. 
To  the  extent  allowable  under  Federal 
procedures  for  CAs,  the  State/Territory 
may  then  seek  reimbursement  of  these 
costs  in  a  subsequent  year  through  a  CA 
as  long  as  the  total  amount  of  the 
payments  to  the  State/Territory  does 
not  exceed  the  one  (1)  perc'ent  ceiling,  or 
the  annual  budget  limit  for  that  fiscal 
year.  A  payment  schedule  for 
reimbursement  of  past  costs  will  be 
devised  by  the  State/Territory  of 
and  the  DoD. 

P.  Adjustments  of  Cost  Estimates 

The  State/Territory  or  DoD  may 
request  a  review  of  total  estimated  ER,D 
BRAC  funded  project  costs  covered  by 
this  Agreement  once  during  the  term  of  a 
CA.  The  total  project  costs  shall  be 
revised  to  reflect  the  new  estimates.  The 
ceiling  of  one  (1)  percent  of  the  total 
project  costs  shall  be  adjusted  based  on 
the  revisions  of  the  total  project  costs 
since  October  17, 1986.  If  the  total 
project  costs  following  the  Record  of 
Decision  (ROD)  or  equivalent  document 
are  lower  than  previously  estimated,  the 
State/Territory  remains  entitled  to 
payment  as  follows: 

a.  The  State/Territory  is  entitled  to 
payment  of  all  services  rendered  prior  to 
completion  of  the  new  estimate  so  long 
as  they  are  within  the  ceiling  of  the 
previous  estimate;  and 

b.  Reimbursement  of  future  incurred 
costs  for  providing  services,  at  the 
option  of  the  State/Territory,  in  an 
amount  either 


1.  Up  to  a  total  of  previous  and  future 
costs  of  one  (1)  percent  of  the  revised 
estimate;  or. 

2.  The  lesser  of:  (i)  One  quarter  [Vt]  of 
one  (1)  percent  of  the  post  ROD  or 
equivalent  documents  costs;  or 

(ii)  The  remaining  balance  of  the  one 
(1)  percent  entitlement  under  the 
previous  estimate. 

The  State  may  add  additional  eligible 
installations  and  FUDS  meeting  the 
criteria  identified  in  section  l.A  at  any 
time  during  the  two  years  by  writing  to 
the  U.S.  Army  Corps  of  Engineers.  No 
adjustment  will  be  made  to  the  cost 
basis  as  a  result  of  such  additions. 

G.  Procedures  for  Reimbursement 

Procedures  for  State /Territorial 
reimbursement  through  (CAs)  are  as 
described  in  Attachment  B  and  in 
accordance  with  Office  of  Management 
and  Budget  (OMB)  Circulars  A-102,  A- 
87.  and  A-128.  After  a  CA  is  awarded, 
the  (State/Territorial  Agency)  may 
submit  a  request  for  advance  or 
reimbursement  to  DoD  on  a  quarterly 
basis.  DoD  will  process  the  request  and 
transfer  funds  in  accordance  with 
Circular  A-102.  Within  sixty  (60)  days 
after  the  end  of  each  quarter,  the  (State/ 
Territorial  Agency)  shall  submit  to  DoD 
a  status  report,  including  costs 
summaries  which  directly  relate 
allowable  costs  actually  incurred  by  the 
State/Territory  under  this  Agreement 
during  the  quarter  for  services  at  each 
installation.  Allowable  costs  shall  be 
determined  in  accordance  with  this 
Agreement  and  Circular  A-87.  DoD  shall 
reconcile  continuing  awards  and  close 
out  completed  awards  in  accordance 
with  Circular  A-102.  Auditing  of  States/ 
Territories  programs  shall  be 
accomplished  in  accordance  with 
Circular  A-128. 

H.  Additional  Work 

When  an  installation  requests  that  a 
State/Territory  perform  a  specific 
technical  study  or  similar  technical 
support  that  could  otherwise  be  done  by 
a  contractor,  and  (State/Territorial 
Agency)  agrees  to  do  the  work,  funding 
will  be  negotiated  between  the 
installation  and  the  State/Territory 
outside  this  Agreement. 

1.  Emergencies 

In  an  emergency  situation  involving  a 
threat  to  public  health  or  the 
environment,  the  State/Territory  must, 
unless  the  nature  of  the  emergency  does 
not  permit  notification,  notify  the  DoD 
Component  prior  to  taking  removal 
action  in  order  to  be  reimbursed  for  its 
reasonable  costs.  Reimbursement  of  the 
State/Territory  for  its  work  will  be 
handled  directly  between  the  DoD 


component  and  the  State/Territory,  and 
outside  of  this  Agreement. 
Disagreements  that  arise  imder  this 
paragraph  are  subject  to  the  Dispute 
Resolution  process  in  section  IV. 

Section  II— Funding  and  the  Priority 
System 

A.  The  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Environment),  as 
the  designee  of  the  Office  of  the 
Secretary  of  Defense  responsible  for 
carrying  out  the  Defense  Environmental 
Restoration  Program,  and  the  DoD 
components  shall  seek  sufficient  funding 
through  the  DoD  budgetary  process  to 
carry  out  their  obligation  for  response 
actions  at  DoD  installations  and  FUDS, 
covered  by  the  Agreement,  within  the 
State/Territory.  Funds  authorized  and 
appropriated  annually  by  Congress 
under  the  ER.D  appropriation  in  the  DoD 
Appropriations  Act  shall  be  the  source 
of  partial  funds  for  all  work 
contemplated  by  this  Agreement. 

B.  Should  the  ER.D  appropriation  be 
inadequate  in  any  year  to  meet  the  total 
DoD  requirements  for  cleanup  of 
hazardous  or  toxic  contaminants,  DoD 
shall  establish  priorities  among  sites  in 
a  manner  which  maximizes  the 
protection  of  human  health  and  the 
environment.  In  the  prioritization 
process,  DoD  shall  employ  a  model 
which  has  been  and  will  be  further 
developed  v«th  the  assistance  of  the 
State/Territory  and  the  EPA.  Future 
enhancements  or  refinements  to  the 
model  shall  occur  in  consultation  with 
the  States/Territories  and  the  EPA.  DoD 
shall  also  involve  the  States/Territories 
and  the  EPA  in  its  use  of  this 
prioritization  model  through  review  of 
technical  site  data.  The  DoD 
components  shall  receive  and  give  full 
consideration  to  information  provided 
by  the  States/Territories  regarding 
factors  to  be  considered  in  decision 
making  in  the  annual  prioritization 
process  for  allocating  resources 
available  for  cleanups.  The  State/         x 
Territory  accepts  that  a  DoD 
prioritization  system  developed  and 
operated  as  described  in  this 
subparagraph  is  needed  and  provides  a 
reasonable  basis  for  allocating  funds 
among  sites  in  the  interest  of  a  national 
worst  first  cleanup  program.  To  the 
extent,  the  State/Territory  will  make 
every  effort  to  abide  by  the  priorities 
developed  thereunder. 

C.  Nothing  in  this  Agreement  shall  be 
interpreted  to  require  obligation  or 
payment  with  regard  to  a  site 
remediation  in  violation  of  the  Anti- 
Deficiency  Act  (31  U.S.C.  1341). 
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Section  III— Lead  Agencies 

Each  DoD  Component  shall  designate 
an  individual  responsible  for  managing 
remedial  and  removal  actions  for  each 
Installation  within  the  State/Territory. 
This  individual  shall  be  responsible  for 
coordinating  all  tenant  activities  at  the 
installation  writh  regard  to  the  remedial 
and  removal  action  program.  The 
individual  will  also  act  as  remedial 
project  manager  (RPM)  within  the 
meaning  of  the  National  Contingency 
Plan  (40  CFR  part  300). 

The  State/Territory  shall  designate  a 
lead  State/Territorial  agency  for  each 
DoD  installation  vWthin  the  State/ 
Territory.  (This  agency  may  vary  by 
installation).  The  lead  State/Territorial 
agency  for  an  installation  or  Formerly 
Used  Defense  Site  shall  coordinate 
among  other  State/Territorial  agencies 
to  represent  a  single  State/Territory 
position  as  to  remedial/removal  actions 
at  the  installation.  The  lead  State/ 
Territorial  agency  shall  designate  a 
State/Territorial  Agency  Coordinator 
(S/TAC)  who  shall  be  the  single  point- 
of-contact  between  the  appropriate  DoD 
component  installation  and  the  State/ 
Territory  regarding  State /Territorial 
involvement  in  the  remedial  and 
removal  actions  program  at  the 
installation  or  FUDS. 

Section  IV— Dispute  Resolution 

A.  The  Remedial  Project  Manager 
(RPM)  and  the  State/Territorial  Agency 
Coordinator  (S/TAC)  shall  be  the 
primary  points  of  contact  to  coordinate 
the  remedial  and  removal  program  at 
each  military  installation  within  the 
State/Territory,  including  the  resolution 
of  disputes.  With  regard  to  installation 
or  sites  for  which  there  are  executed 
Federal  Facility  Agreements  under 
CERCLA  section  120.  dispute  resolution 
provisions  as  specified  in  those 
agreements  shall  govern.  For  other  sites, 
it  is  the  intention  of  the  parties  that  all 
disputes  shall  be  resolved  at  the  lowest 
possible  level  of  authority  as 
expeditiously  as  possible  within  the 
following  framework.  All  timeframes  for 
resolving  disputes  below  may  be 
lengthened  by  mutual  consent 

1.  Should  the  RPM  and  S/TAC  be 
unable  to  agree,  the  matter  shall  be 
referred  in  writing  as  soon  as 
practicable  but  in  no  event  to  exceed  ten 
(10)  working  days  after  the  failure  to 
agree,  to  the  installation  commander 
and  the  chief  of  the  designated  program 
office  of  the  lead  State/Territorial 
agency  or  their  mutually  agreed  upon 
representatives  designated  in  writing. 

2.  Should  the  installation  commander 
and  the  chief  of  the  designated  program 
office  of  the  lead  State/Territorial 


agency  or  their  mutually  agreed  upon 
representatives  designated  in  writing  be 
unable  to  agree  within  ten  (10)  working 
days  after  the  matter  has  been  referred 
to  them,  the  matter  shall  be  elevated  to 
the  head  of  the  lead  State/Territorial 
agency  and  a  counterpart  member  of  the 
lead  Service  involved  who  shall  be  a 
general/flag  officer  or  a  member  of  the 
senior  executive  service. 

3.  Should  the  head  of  the  lead  State/ 
Territorial  agency  and  the  counterpart 
DoD  representative  fail  to  resolve  the 
dispute  within  twenty  (20)  working  days 
after  the  matter  has  been  referred  to 
them,  the  matter  shall  be  referred  to  the 
Governor  and  the  Service  Secretary 
concerned  for  resolution. 

B.  It  is  the  intention  of  the  parties  that 
all  disputes  shall  be  resolved  in  this 
manner.  Alternative  dispute  resolution 
methods  may  be  used.  In  the  event  that 
the  Governor  and  the  Service  Secretary 
are  unable  to  resolve  a  dispute,  the 
State/Territory  retains  any  enforcement 
authority  it  may  have  under  State/ 
Territory  and  Federal  law. 

Section  V—Reopener 

The  terms  of  this  Agreement  may  be 
modified  at  any  time  by  mutual 
agreement  of  the  parties.  If  a  party 
requests  the  Agreement  to  be  reopened 
but  the  other  party  does  not  concur,  the 
reopener  matter  will  be  referred  to  an 
individual  designated  in  writing  by  the 
signatories  to  this  Agreement.  In  the 
event  the  two  parties  fail  to  agree 
concerning  the  reopener  within  ten  (10) 
working  days  after  the  matter  is  referred 
to  the  above  mentioned  designated 
individual,  the  matter  will  be  referred  to 
the  signatories  of  this  Agreement  or 
their  successors  in  office.  If  no 
resolution  is  reached  within  twenty  (20) 
working  days  after  the  matter  is  referred 
to  the  signatories  of  this  Agreement  or 
their  successors  in  ofHce,  the  Agreement 
shall  not  be  reopened. 

Section  VI — Termination 

This  Agreement  may  be  terminated  by 
either  party  at  the  expiration  of  any  CA 
entered  into  pursuant  to  this  Agreement 
if  the  party  seeking  termination  has 
notified  the  other  party  in  writing  at 
least  ninety  (90)  days  prior  to  the 
expiration  of  the  CA.  After  receiving  a 
notice  of  termination,  a  party  may 
invoke  the  dispute  resolution  process  in 
section  FV.  Each  signatory  of  die 
agreement  may  involve  other  officials  to 
whom  they  report  in  the  process  of 
resolution.  The  parties  by  mutual 
agreement  may  also  refer  the  matter  to 
the  Governor  of  the  State/Territory  of 

and  his/her  counterpart 

within  the  Department  of  Defense. 
Alternative  dispute  resolution  methods 


may  be  used.  Failing  their  agreement, 
the  Agreement  shall  be  considered 
terminated  as  of  the  date  the  CA 
expires. 

State/Territory  block  for  Agency  signing 
on  behalf  of  the  State/Territory 

DoD  signature  block 

Attachment  A  to  DSMOA  DoD 
Installations  Covered  by  the  Agreement 

State/Territory  of 


Army 

1.  e.g..  Fort 

2.  etc. 
Navy 

1.  e.g..  Naval  Air  Station 

2.  etc. 
Air  Force 

1.  e.g.. Air  Force  Base 

2.  etc. 
Defense  Logistics  Agency 

1.  e.g..  Defense  Supply  Center  _ 

2.  etc. 


Installations/FUDS  may  be  added  to  this 
list  periodically  as  necessary  in  accordance 
with  section  V,  reopener. 

Attachment  B  to  DSMOA 

Procedures  for  State/Territory 
Reimbursement 

•  The  Deputy  Assistant  Secretary  of 
Defense  for  Environment  (DASD(E))  and 
the  Head  of  the  Agency  signing  on 
behalf  of  the  State/Territory  will  sign 
the  DSMOA. 

•  the  DSMOA  is  the  overarching 
agreement  of  commitment  between  the 
DoD  and  the  State/Territory,  but  does 
not  obligate  or  commit  funds. 

•  Reimbursement  will  be 
accomplished  using  Federal  procedures 
for  CAs.  with  States/Territories  that 
have  signed  DSMOAs.  Eligible  activities 
are  limited  to  those  authorized  for  the 
Defense  Environmental  Restoration 
Program  (DERP).  and  funded  by  the 
Defense  Environmental  Restoration 
Account  (DERA).  sections  2701  et  seq., 
of  title  10  U.S.C,  and  as  specified  in  the 
DSMOA. 

Reimbursement  will  commence  as  soon 
as  possible  with  DERA  funds. 

•  DoD  policies  and  procedures  for 
processing  CA  applications  and 
payments  will  be  developed  with  input 
from  the  States/Territories  and 
aiuiounced  in  a  Federal  Register  notice. 

In  general,  these  activities  will  be 
centralized  in  the  ODASD(E). 

It  is  anticipated  that  these  policies 
and  procedures  will  encompass  the 
following:  Who  may  apply;  what  can  be 
funded;  evaluation  criteria  for  awards; 
submission  procedures  and  closing 
dates  for  receipt  of  applications;  and 
State /Territorial  responsibilities. 
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Within  this  framework,  it  is 
anticipated  that  monitoring  and 
quarterly  reporting  procedures  for 
States/Territories'  program  status  and 
financial  status  will  be  developed. 

•  Administration  of  CAs  will  be  in 
accordance  with  Office  of  Management 
and  Budget  (0MB)  Circular  A-102, 
Grants  and  Cooperative  Agreements 
with  State  and  Local  Governments,  and 
title  32  CFR  part  278,  Office  of  the 
Secretary  of  Defense,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

A  State /Territory  will  submit  a 
complete  application  package  for 
Federal  assistance,  consisting  of:  [i] 
Standard  Form  424  (SF  424.  Application 
for  Federal  Assistance).  (2)  SF  424A 
( Budget  Informs ti on— Non-Con struction 

Programs).  (3)  SF  424B  (Assurances— 
Non-Construction  Programs).  (4)  Cost 
Basis  By  Installation  or  FUDS,  (5) 
Distribution  of  Projected  Total  Costs  By 
Category,  (6)  Site  Background  and 
Status  of  Installation  and/or  FUDS.  (7) 
Implementation  Plan,  (8)  Expense 
Summary,  (9)  Certification  Regarding 
Lobbying,  (10)  Dnig  Free  Form  (Drug- 
Free  Workplace  Act,  1988).  (11)  State 
Signature  Authority  Form.  (12) 
Debarment  and  Suspension,  and  (13) 
Copy  of  the  signed  DSMOA.  The 
States/Territory's  appHcation  must  also 
include  a  description  of  the  type  and 
amount  of  support  services  that  the 
State/Territory  plans  to  provide  for  each 
installation  and  FUDS  covered  in  the 
DSMOA  for  the  specific  award  period  of 

the  CA. 

CAs  will  be  awarded  for  a  term  of  two 
(2)  years,  based  on  an  annual  estimate 
of  requirements.  Applications  will  be 
accepted  after  signature  of  the  DSMOA 
by  both  parties;  DoD  processing  time  for 
applications  is  expected  to  be  two 
months. 

The  DASD(E)  will  accept  the 
application,  review  it.  and  make  a 
decision  as  to  the  award.  This  CA 
agreement,  when  signed  by  both  the 
DASD(E)  and  the  Head  of  the  Agency 
signing  on  behalf  of  the  State/Territory, 
comprises  the  contractual  relationship 
between  the  DoD  and  the  State/ 
Territory. 

States/Territories  may  request  funds 
in  accordance  with  the  methods  outlined 
in  OMB  Circular  A-102  and  32  CFR  Part 
278.  These  documents  provide  for  the 
following  methods  of  payment:  (1) 
Reimbursement,  and  (2)  Working 
Capital  Advances.  A  State/Territory 
may  request  a  payment  method  in  its 
CA  application. 

•  Allowable  costs  will  be  determined 
in  accordance  with  OMB  Circular  A-87. 
Cost  Principles  for  State  and  Local 


Governments.  Specific  services  to  be 
provided  by  the  Slates/Territories  will 
be  as  described  in  the  DSMOA. 

•  Auditing  of  State/Territorial 
programs  will  be  accomplished  in 
accordance  with  OMB  Qrcular  A-128. 
Audits  of  State  and  Local  Governments. 

The  following  is  additional 
information  regarding  the  general 
procedures  that  DoD  plans  to  use  in 
implementing  DSMOAs  and  CAs  with 
the  States/Territories: 

1.  DoD  DASD(E)  will  invite  States/ 
Territories  to  sign  DSMOAs  and  submit 
applications  for  CAs. 

2.  DASD(E)  will  send  a  memorandum 
(Attachment  C)  to  the  DoD  Components 
(Army.  Navy,  Air  Force.  DLA.  and  other 
DoD  agencies)  asking  them  to  cooperate 
with  the  States/Territories  and  compile 
necessary  data.  The  States/Territories 
and  Installations  will  communicate 
directly  on  response  activities 
anticipated  to  take  place  over  the  next 
years  and  on  the  total  DERA  cost 
estimate. 

3.  DoD  Components  will  use  their 
Chain-Of-Command  to  develop  and  pass 
on  data  to  DASD(E):  Component 
Headquarters  will  give  the  message  to 
their  Major  Commands  (e.g.,  Army 
Material  Command),  and  the  Major 
Commands  will  forward  the  message  to 
their  installations  (e.g.,  Sacramento 
Army  Ammunition  Depot). 

4.  The  Components  will  provide 
information,  obtained  from  their 
Installations  and  Major  Conmiands, 
DASD(E)  by  State/Territory. 

5.  Each  State/Territory  will  contact 
DASD(E)  about  its  desire  to  have  a 
DSMOA  and  CA,  and  works  with  DoD 
to  have  State/Territory-specific 
information  inserted  into  the  provisions 
where  indicated  in  the  model  language 
and  to  fill  out  the  CA  application. 

6.  DASD(E)  and  the  State/Territory 
will  sign  the  DSMOA  and  the  CA. 

7.  The  State/Territory  will  submit 
requests  for  payment  in  advance  based 
on  anticipated  workload  or  for 
reimbursement  of  service^  provided 
under  the  CA.  on  a  quarterly  basis. 

8.  Quarterly  In-Process  Reviews 
(IPRs),  alternative  arrangemento  by 
mutual  consent,  will  be  held  between 
DASD(E)  staff  and  the  State/Territorial 
agency.  IPRs  will  include  State/ 
Territorial  progress  reports  concerning 
activities  and  funding. 

9.  CA  audits  will  be  carried  out  in 
accordance  with  OMB  Circular  A-128. 


Attachment  C 
July  16. 1969. 
E 

Memorandum  for  Deputy  Assistant  Secretary 
of  the  Army.  Environment,  Safety  and 
Occupational  Health.  OASA  (I  &  L).  Deputy 
Director  for  Environment.  OASN  (S  *  L) 
Deputy  Assistant  Secretary  of  the  Air  Force, 
{E,S  &OH).  SAF/RQ  Director,  Defense 
Logistics  Agency  (DLA-W) 
Subject:  DoD  Components'  Cooperation  with 
the  States  for  Cooperative  Agreements 
on  Site  Cleanups 
I  am  sending  letters  to  the  directors  of 
State  environmental  agencies  inviting  them  to 
enter  into  DoD  and  State  Memoranda  of 
AgreemenU  (DSMOAs).  There  has  been  a 
recent  strong  State  expression  of  interest  in 
them.  I  request  that  you  inform  the 
appropriate  people  in  your  Component  that 
they  should  be  ready  by  mid-July  to  respond 
to  requests  from  the  States  for  information 
necessary  for  the  Slates  to  prepare 
applications  for  cooperative  agreements 
(CAs)  in  accordance  with  Attachment  B  of 
the  model  DSMOA  language. 

Once  a  State  and  I  have  signed  a  DSMOA 
or  started  the  process  towards  signature,  the 
lead  State  agency  can  be  expected  to  contact 
persons  or  offices  designated  by  the 
Components  as  being  "lead"  for  the 
Installation  Restoration  Program  (DRP)  for  the 
installations  hsted  in  Attachment  A  of  the 
DSMOA.  States  will  need  to  determine  what 
DERA-funded  activities  the  installations  have 
planned  for  the  period  of  the  proposed  CAs 
(FY90/91).  Each  State  will  use  this 
Information  to  help  prepare  iU  application  for 
a  cooperative  agreement  and  its  request  for 
funds.  The  designated  installation 
representative  should  also  give  information 
to  the  State  regarding  probable  DERA-funded 
activities  through  the  Ufe  of  the  program, 
including  total  estimated  cost.  This  will  help 
the  State  plan  its  activities  under  the  lifetime 
cap.  The  cost  information  should  be 
acceptable  to  you  before  it  is  provided  to  the 

Thfs  informaUon  is  generally  available 
from  your  program  planning  activities,  FY90/ 
91  DERA  budget  development  data,  and 
anticipated  RI/FS  results.  States  should  also 
have  much  of  this  information  if  they  are 
receiving  notice  of  program  activities  and 
participating  in  such  area  as:  review  of 
program  planning  and  IRP  documents, 
meetings  of  technical  review  committees, 
negotiation  and  implementation  of 
interagency  agreements,  and  public  . 
participation  activities. 

Since  the  CAs  will  be  centrally 
administered  by  DoD.  we  request 
Components  to  give  my  office  the  same  total 
DERA  cost  information  you  provide  the 
Slates.  We  would  also  like  a  summary  of 
planned  activities  for  the  next  two  years 
(FY90/91)  that  the  installation  IRP 
representatives  give  to  the  Stales.  Please  try 
to  provide  this  within  four  weeks  of  giving  it 
to  the  States.  Since  the  CAs  are  envisioned  to 
encompass  two  years,  the  information  on 
planned  program  activities  and  cost 
estimates  will  jieed  to  be  updated  every  two 
years.  During  the  CA  period,  if  there  is  a 
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significant  change  in  response  activities  or 
estimated  costs,  the  Component  should  notify 
the  State  as  soon  as  possible.  I  will  be 
providing  you  additional  guidance  on  this 
matter  in  the  next  two  weeks. 

Please  provide  a  copy  of  the  attached 
model  DSMOA  language  to  those  who  will !  e 
responsible  for  providing  the  necessary 
information  to  the  States. 

We  will  also  provide  more  detailed 
information  in  the  following  documents  as 
they  are  developed: 

•  DoD  Pohdes  and  Procedures  for  the 
Cooperative  Agreements  Program  under 
DSMOAs 

•  Federal  Register  notice  announcing  the 
program  and  the  availability  of  funds. 

Cooperation  and  communication  are 
paramount  to  the  success  of  this  program.  I 
encourage  youf  and  your  installations  to  make 
every  effort  to  continually  build  a  good 
working  relationship  with  your  counterparts 
in  the  State  agencies.  I  believe  that  a 
cooperative  effort  with  the  states,  to  include 
mutual  consideration  of  each  others 
comments  and  program  objectives,  is  the  key 
to  cost-effective  and  timely  execution  of  the 
Defense  Environmental  Restoration  Program. 

Thank  you  for  your  continuing  efforts  in 
making  the  program  a  success.  If  you  have 
questions  or  comments,  Sam  Napolitano 
remains  my  point  of  contact  for  DSMOAs  and 
Lt  Col  Ken  Cornelius  has  the  lead  in  carrying 
out  the  CA  Program.  You  may  reach  either  of 
them  at  (202)  325-2211  (Autovon:  221-2214)  in 
our  offices  in  Alexandria,  Virginia. 
Wilham  H.  Parker,  III,  P.E.. 
Deputy  Assistant  Secretary  of  Defense 
(Environment), 


Attachment 

The  Office  of  the  Assistant  Secretary  of 
Defense. 

Washington,  DC  22202-2884. 

Dated:  June  1, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

(FR  Doc.  92-13199  Filed  6-28-92;  8:45  am) 

BiLUNQ  COOe  3810-01-M 


National  Security  Telecommunications 
Advisory  Committee  Meeting 

AQENCY:  National  Communications 
System,  DoD. 

action:  Notice. 

summary:  a  meeting  of  the  National 
Security  Telecommunications  Advisory 
Committee  will  be  held  on  Friday.  July 
17. 1992.  The  business  session  and  the 
executive  session  of  the  meeting  will  bt 
held  at  the  Old  Executive  Office 
Building. 

Business  Session 

Call  to  Order 

Task  Force  Briefings  (ECa  NS.  Energy) 

lES  Report 

Manager's  Report 


Executive  Session 

Call  to  Order 

NSTAC  10  Year  Anniversary 

Past  NSTAC  Chairmen  Honored 

Adjournment 

Due  to  the  requirement  to  discuss 
classified  information,  in  conjunction 
with  the  issues  listed  above,  the  meeting 
will  be  closed  to  the  public  in  interest  of 
National  Defense.  Any  person  desiring 
information  about  the  meeting  may 
telephone  (703)  692-9274  or  write  the 
Manager.  National  Communications 
System.  701  S.  Court  House  Road. 
Arlington,  VA  22202-2199. 

Dated:  June  23, 1992. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  92-15139  Filed  6-26-92;  8:45  amj 

BILUNG  COOE  3S10-01-M 


Department  of  ttie  Army;  Corps  of 
Engineers 

Storm  Danmige  Reduction  Plan  Atlantic 
Coast  of  Long  island,  From  Jones  Inlet 
to  East  Rockaway  Inlet,  Long  Beacti 
Island,  NY 

June  18. 1992. 

agency:  Corps  of  Engineers,  Army, 

DOD. 

ACTION:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). 

summary:  The  New  York  District  of  the 
\2S.  Army  Corps  of  Engineers  plans  to 
begin  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  proposed  measures  for  storm 
damage  reduction  for  the  Atlantic  Coast 
of  Long  Island,  from  Jones  Inlet  to  East 
Rockaway  Inlet,  Lon^  Beach  Island. 
New  Yorktstudy  area).  This  project  is 
necessary  due  to  continual  erosion 
leading  to  a  decrease  in  the  width  of 
beach  and  a  loss  of  beach  material 
during  severe  storms  and  hurricanes. 
Due  to  the  erosion  and  the  lack  of 
sufficiently  high  beaches,  berms  or  dune 
systems,  residential  and  commercial 
developments  have  become  increasingly 
susceptible  to  storm  damage  from 
flooding  and  wave  attack. 

FOR  FURTHER  INFORMATION  CONTACT 

Attn:  aifford  S.  Jones  III.  Project 
Manager,  (212)  264-9077.  Attn:  Peter  M. 
Weppler,  EIS  Coordinator.  (212)  264- 
4663.  Planning  Division,  Corps  of 
Engineers,  New  Yoilc  District.  26  Federal 
Plaza.  New  York.  New  York  10278-0090. 

SUPPLEMENTARY  INFORMATION:  This 
action  was  authorized  by  a  Resolution 
of  the  House  Committee  on  Public 


Works  and  Transportation  adopted 
October  1. 1986. 

1.  LocatioD  and  Description  of  Proposed 
Action 

Long  Beach  Island  New  York,  a 
barrier  island,  is  located  on  the  Atlantic 
Coast  of  Long  Island  between  Jones 
Inlet  and  East  Rockaway  Inlet.  The 
project  study  area  lies  within  Nassau 
County,  New  York  and  is  encompassed 
by  the  communities  of  Point  Lookout, 
Lido  Beach,  the  City  of  Long  Beach  and 
the  Village  of  Atlantic  Beach.  All 
unincorporated  areas  are  under  the 
jurisdiction  of  the  Town  of  Hempstead. 
The  study  area  is  botmded  on  the  east 
by  Jones  Inlet,  on  the  south  by  the 
Atlantic  Ocean,  on  the  west  by  East 
Rockaway  Inlet,  and  on  the  north  by 
Reynolds  Channel.  The  reconnaissance 
study  dated  March  1989  identified  a 
potential  solution  for  storm  damage 
protection  consisting  of  constructing  a 
110-foot  wide  berm  at  an  elevation  of 
+  10  feet  National  Geodetic  Vertical 
Datum  (NGVD)  backed  by  a  dune 
system  to  an  elevation  of +15  NGVD. 
The  project  would  be  periodically 
nourished  with  beach  fill.  Proposed  sand 
sources  would  be  from  offshore  borrow 
areas,  which  are  currently  being 
investigated.  In  addition  to  beach  Hll, 
the  plan  includes  rehabilitation  of  thirty 
(30)  groins/jetties  and  the  reconstruction 
of  the  terminal  groin  at  Point  Lookout. 

2.  Reasonable  Alternative  Actions 

The  reconnaissance  study 
recommended  plan  has  a  design  berm 
height  of  +10  feet  NGVD.  berm  width  of 
110  feet  and  dune  elevation  of  +15  feet 
NGVD.  Berm  elevations  of  9  feet  NGVD, 
berm  widths  of  100  and  140  feet,  and  18- 
foot  dune  heights  were  evaluated.  The 
"No  Action"  alternative  failed  to  meet 
needs  and  objectives  of  the  subject 
project  The  "Buyout"  plan  was  not 
economically  justifiable.  The  ongoing 
feasibility  study  will  further  consider 
these  beach  fill  alternatives,  and  others, 
including,  but  not  limited  to,  "hard 
structures"  such  as  groin  fields, 
seawalls,  revetments,  and  breakwaters 
to  identify  an  economically  optimal 
plan. 

3.  Scoping  Process 

A.  Public  Involvement 

A  separate  scoping  correspondence 
detailing  the  proposed  plan  will  be 
distributed  to  all  appropriate  public  and 
private  agencies  and  organizations  with 
the  intent  of  receiving  opinions  all  from 
interested  parties.  Additions  to  this 
mailing  list  can  be  made  by  notifying  the 
project  EIS  coordinator. 
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B:  Significant  Issues  Requiring  In-Depth 
Analysis 

1.  Water  Quality  Impacts. 

2.  Archaeological  and  Cultural 
Resources  Impacts. 

3.  Aquatic  and  Terrestrial  Resources 
Impacts. 

4.  Shorebird  Populations. 

5.  Recreational  Impacts. 

6.  Longshore  Sand  Transport. 

C:  Environmental  Review  and 
Consultation 

Review  will  be  conducted  as  outlined 
in  the  Council  on  Environmental  Quality 
regulations  dated  November  29. 1983  (40 
CFR  parts  1500-1508)  and  U.S.  Army 
Corps  of  Engineer  regulation  ER  200-2-2 
dated  March  4. 1988. 

4.  Scoping  Meeting 

A  scoping  meeting,  if  needed,  will  be 
scheduled  at  a  later  date. 

5.  Estimated  Date  of  DEIS  Availability 

January  1994. 
Bruce  A.  Bergmann. 

Chief,  Planning  Division. 

[FK  Doc.  92-15121  Filed  6-26-92:  8;45  am) 
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Military  Traffic  Management 
Command,  Directorate  of  Personal 
Property,  CONUS  Automated  Rate 
System  (CARTS):  Proposed  Changes 

agency:  Military  Traffic  Management 
Command  (MTMC),  Department  of  the 
Army.  DoD. 
action:  Notice  of  proposed  changes  in 

procurement  policy^ 


Department  of  the  Army 

U.S.  Army  Reserve  Command 
Independent  Commission;  Open 
Meeting 

In  accordance  with  section  10(a){2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  meeting: 

Name  of  Committee:  U.S.  Anny  Reserve 
Command  Independent  Commission. 

Date  of  Meeting:  July  20, 1992. 

Place:  1225  Jefferson  Davis  Highway,  suite 
1410,  Arlington,  Virginia  22202. 

Time:  9  a.m.-5  p.m. 

Purpose:  The  Commission  was  established 
to  assess  the  progress  and  effectiveness  of 
the  United  States  Army  Reserve  Command 
since  its  establishment. 

Summary  of  Agenda:  This  is  the  fifth 
meeting  of  the  Commission.  The  Commission 
will  review  the  command  and  control  of  the 
other  reserve  components  and  receive 
briefings  concerning  the  advantages  and 
disadvantages  of  the  USARC  becoming  a 
MACOM. 

This  meeting  is  opeivto  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  matter  permitted  by  the 
committee.  Anyone  desiring  to  appear  before 
the  committee  should  contact  the  staff  for 
procedures. 
Ellis  L.  Pennington. 

LTC.  FA.  U.S.  Army  Reserve  Command. 
Independent  Commission. 
[FR  Doc.  92-15175  Filed  6-26-92;  8:45  am) 
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summary:  The  Military  Traffic 
Management  Command  (MTMC)  is 
proposing  changes  to  the  CONUS 
Automated  Rate  System  (CARTS) 
program.  This  program  is  the  method  by 
which  interstate  household  goods  rates 
are  procured  for  Department  of  Defense 
(DOD)-sponsored  interstate  household 
goods  shipments.  A  test  of  the  proposed 
changes  will  be  conducted  for  1  year  at 
certain  personal  property  shipping 
offices  (PPSOs). 

dates:  Comments  must  be  received  by 
August  28, 1992. 

ADDRESSES:  Comments  may  be  mailed 
to  Headquarters,  Military  Traffic 
Management  Command.  ATTN:  MTPP- 
CD.  room  408,  5611  Columbia  Pike.  Falls 
Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT. 
Janet  Nemier  at  (703)  756-1190. 
SUPPt.EMENTARY  INFORMATION:  On 
February  12. 1990.  the  General 
Accounting  Office  (GAO)  issued  a 
report  (GAO/NSIAD-90-50)  requesting 
that  the  DOD  replace  or  modify  the 
interstate  household  goods  rate 
program.  GAO's  report  concluded 
DOD's  two-phase  system  for  obtaining 
rates  for  moving  household  goods  is  not 
truly  competitive  in  that  it  limits  the 
incentive  carriers  have  to  initially  offer 
low  rates.  They  recommended  that  DOD 
introduce  more  competition  into  its 
procedures  for  obtaining  rates  from 
commercial  household  goods  carriers. 
Although  GAO  did  not  make  specific 
recommendations  for  replacement  or 
modification  of  the  current  bidding 
system,  they  state,  "a  one-phase  bidding 
system,  whereby,  all  carriers  have  equal 
incentive  to  bid  the  lowest  possible 
rates  and  those  offering  the  lowest  rates 
are  rewarded  with  all  the  traffic  they 
can  handle  on  the  routes  for  which  they 
are  low  bidders,  would  probably 
provide  the  carriers  the  most  incentive 
to  offer  their  lowest  rates  initially."  In 
addition.  GAO  suggested  that,  "if  DOD 
determines  that  such  a  bidding  system 
would  not  provide  it  the  moving 
capability  it  needed,  or  would  result  in 
an  unacceptable  quality  of  service,  it 
could  modify  the  two-phase  bidding 
system  so  that  the  carrier  offering  the 
lowest  rate  during  the  first  phase  is 
allocated  a  greater  share  of  the  traffic 


than  any  other  carrier  simply  meeting 
the  low  rate." 

On  December  27, 1991,  GAO  issued  a 
second  report  (GAO/NSIAD-92-61) 
requesting  that  the  DOD  accelerate 
implementation  of  GAO's  previous 
recommendation  to  replace  or  modify 
the  interstate  household  goods  rate 
program. 

HQMTMC  reviewed  these  GAO        _ 
reports,  the  process  by  which  rates  are 
presently  solicited,  and  the  impact  of  the 
proposed  change  on  moving  capability. 
Changes  to  the  process  for  securing 
domestic  household  goods  moving  rates 
may  increase  competition  among 
carriers  and  could  result  in  savings  to 
the  DOD.  Accordingly.  MTMC  intends 
to  conduct  a  test  program  using  a 
revised  process  for  the  submission  of 
interstate  moving  rates  by  carriers  and 
the  subsequent  offering  and  award  of 
shipments  by  PPSOs  to  carriers  at 
selected  CONUS  installations. 

A  summary  of  MTMC's  proposed 
changes  is  as  follows: 

A  12-month  filing  cycle  will  replace 
the  current  6-month  cycle.  The  effective 
date  is  yet  to  be  determined. 

The  process  for  the  first  or  initial  rate 
submission  by  carriers  for  the  filing 
cycle  will  not  be  changed.  This 
submission  provides  carriers  maximum 
flexibility  to  establish  the  specific, 
compensatory  rates  at  which  they  desire 
to  move  household  goods  shipments 
from  any  origin  PPSO  to  any  destination 
state.  Carriers  will  be  allowed  one 
opportunity  to  correct  any  rates  rejected 
by  HQMTMC  in  the  initial  submission. 
There  are  a  number  of  reasons  for 
rejection  of  rates.  Some  examples  of 
rejections  are:  A  missing  data  element. 
Information  in  a  blank  that  must  be  left 
blank,  no  interstate  DOD  approval,  and 
no  approval  to  or  from  Alaska  for  code 
of  service  indicated. 

In  the  current  system,  carriers  are 
allowed  to  meet  any  rate  lower  than 
theirs  filed  in  the  initial  filing  cycle.  This 
process  is  accomplished  in  a  second 
filing,  commonly  referred  to  as  the  "me- 
too"  cycle.  Under  the  test  procedures, 
once  the  initial  cycle  is  completed, 
carriers  will  be  provided  the  low  rate  for 
each  channel  (i.e..  origin  PPSO  to 
destination  state).  Carriers  will  be 
provided  one  opportunity  to  adjust  their 
rate  to  meet  the  low  rate  filed  for  a 
given  channel.  There  will  be  no 
correction  submission.  If  a  carriers' 
adjusted  rate  is  rejected,  the  rate  filed 
by  the  carrier  in  the  initial  submission 
will  be  carrier's  effective  rate.  Carriers 
not  desiring  to  adjust  their  initial  filed 
rate,  to  meet  the  low  rate  filed  on  a 
channel,  will  have  their  initial  rate  as 
the  HQMTMC  accepted  rate.  A  carrier's 


initial  filed  rate  or  adjusted  rate, 
wherein  a  carrier  has  met  the  low  rate 
on  a  channel,  will  be  the  accepted  rate 
at  which  services  must  be  provided  and 
charges  billed  during  the  performance 
period. 

PPSOs  will  offer  and  award  shipments 
in  an  ascending  order  from  the  initial 
low  rate  carrier,  carriers  that  agree  to 
meet  the  low  rate,  and  the  remaining 
carriers.  Distribution  and  award  of 
traffic  to  carriers,  other  than  the  low 
rate  carriers,  will  be  based  on  a  carrier's 
rate  and  performance  score  on  previous 
shipments,  as  developed  under  the  Total 
Quality  Assurance  Program  (TQAP). 
TQAP  will  be  the  basis  for  establishing 
a  traffic  distribution  record  for  shipment 
offerings  and  awards  when  two  or  more 
carriers  have  identical  rates  or  when 
more  than  one  carrier  adjusts  their  rate 
to  meet  the  low  rate. 

The  current  four  Letter  of  Intent(LOI)/ 
cancellation  cycles  will  be  changed  to 
two  cancellation  submissions  per  year. 
Carriers  will  be  required  to  have  a  valid 
LOI  on  file  at  the  origin  PPSO  by  the 
initial  filing  submission  deadline  to 
participate.  Carriers  will  no  longer  be 
able  to  file  rates  out  of  cycle  based  on  a 
new  LOI  filing  at  a  PPSO. 

A  tonnage  incentive  will  be 
implemented  on  each  rate  channel  (i.e., 
origin  PPSO  to  destination  state).  A 
carrier  submitting  the  initial  low  rate  on 
a  traffic  channel  will  be  offered  a 
percentage  of  the  tonnage  based  on 
historical  traffic  volume  (weight) 
estimate  from  the  PPSO.  The  residual 
tonnage  will  be  shared  by  the  carrier 
determined  as  the  low  rate  setter,  other 
carriers  fiUng  at  the  low  rate  in  the 
initial  submission,  and  carriers  adjusting 
to  the  low  rate.  Residual  tonnage  is  that 
tonnage  which  remains  after  the  initial 
low  rate  carrier  has  been  offered  the 
incentive  tonnage. 

The  incentive  tonnage  offered  to  a 
carrier  will  be  based  on  the  previous 
year's  tonnage  shipped  from  the 
installation  to  a  destination  state. 
Incentive  tonnage  will  be  as  follows: 
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Estimated  tannage  (pounds) 

Incentive 
percent- 
age 

200.001  and  above     

25 

50.001  -200.000 

37 

50.00C  and  below 

75 

The  proposed  test  PPSOs  are  as 
follows: 

Camp  Pendleton,  CA 
MacDill  AFB,  FL 
Fort  Benning,  GA 
Scott  AFB,  IL 
Fort  Riley,  KB' 


Camp  Lejeune,  NC 
NETC  Newport,  RI 
NSC  Charieston.  SC 
JPPSO  San  Antonio,  TX 
NAS  Corpus  Christi,  TX 
Hill  AFB,  UT 
JPPSO  Lewis,  WA 

For  the  limited  purposes  of  this  test 
program,  the  rate  filing  schedule  will  be 
modified  to  reflect  the  following: 
(Deadline  dates  will  be  provided  at  a 
later  date.) 

Volume  (No.)  Rate  Fiunq  Schedule  Ef- 
fective (Date  is  yet  to  be  Deter- 
mined) 


Action 

ResportsibiMy 

Initial  submission 

Carrier 

Distnbute  initial   striimission   carrier 

accepted  and  error  reports. 
Initial  sutxnission  corrections 

mtmc 

Carrier. 

Distribute  correction  submission  car- 
rier accepted  and  error  reports. 

Distnbute     invaW     LOI     removed 
records  edit  report 

DistritMjte   irvtial   low   rate   submis- 
sions. 

Adjustment  submission _ 

Distribute     adjustment     submission 
earner  accepted  arxJ  error  reports. 

Distnt>ute  fnal  accepted  rates 

MTMC 

MTMC 

MTMC 

Carrier 
MTMC. 

MTMC 

Cance«ation    submission    (EWective 

(Date)). 
Cancellation    submission    (Effective 

(Date)) 

Carrier 

Carrier 

Proposed  Changes:  Proposed  changes 
to  the  CARTS  Instructions  for  the  test 
'  sites  are  as  follows: 

Part  I — Introduction 

No  change. 
Part  II — Procedures 

2000.  Initial  Submission 

a.  General:  There  is  one  initial 
submission  per  year.  During  this 
submission,  competitive  rate  levels  are 
established  to  move  DOD/USCG 
personal  property  shipments  within 
CONUS  (including  Alaska).  The  initial 
submission  allows  carriers  maximum 
flexibility  to  establish  the  specific, 
compensatory  rates  at  which  they  desire 
to  move  personal  property  shipments 
from  any  origin  PPSO  to  any  destination 
state.  Filing  deadlines  are  announced  in 
a  solicitation  letter  prior  to  the  filing 
cycle. 

b.  Initial  Submission:  The  individual 
rate  records,  contained  on  magnetic 
tapes,  will  be  subject  to  edit  and 
validation  criteria.  Separate  printouts 
will  be  provided  for  each  carrier  of  its 
accepted  rates  and  its  rejected  rates 
(see  paragraph  2(X)Se). 

c.  Correction  Submission:  Carriers  are 
allowed  to  correct  rates  rejected  in  the 


initial  submission.  Magnetic  tapes  must 
contain  only  the  corrected  rales.  No 
other  rate  corrections  or  additions  will 
be  allowed.  The  individual  rate  records 
contained  on  the  tapes  will  again  be 
subject  to  the  same  edit  and  validation 
criteria  as  in  the  initial  filing 
submission.  Separate  printouts  will  be 
provided  for  each  carrier  of  its  accej)ted 
rates  and  its  rejected  rates. 

Note:  Deleted. 

d.  Deleted. 

Note:  In  the  rate  adjustment  subtnission. 
rates  may  be  filed  only  for  those  individual 
records  (i.e..  origin/destination  and  code  of 
service  combinations)  for  which  a  carrier  has 
an  accepted  initial  rate  record. 

2001.  Rate  Adjustment 

a.  General:  There  is  one  rate 
adjustment  submission  each  year  in 
conjunction  with  the  initial  submission. 
The  rate  adjustment  submission 
provides  carriers  with  the  opportunity  to 
adjust  their  rates  downward  to  the 
lowest  rate  established  for  a  particular 
channel  during  the  initial  filing 
submission.  Carriers  may  remain  at  their 
initial  rate.  In  order  to  participate  in  the 
rate  adjustment  submission,  a  carrier 
must  have  an  accepted  individual  rate 
record  established  in  the  initial 
submission. 

b.  Rate  Adjustment  Submission:  The 
individual  rate  records  contained  on 
magnetic  tapes  will  be  subject  to  edit 
and  validation  criteria.  Separate 
printouts  will  be  provided  for  each 
carrier  of  its  accepted  rates  and  its 
rejected  rates.  Rates  from  the  initial 
submission  that  were  not  changed  will 
be  included  in  the  accepted  rates 
printout. 

c.  Deleted. 

Notes 

(1)  A  carrier's  individual  rale  record, 
accepted  in  the  initial  submission,  will 
automatically  remain  in  effect  if  the  carrier 
does  not  participate  in  the  rate  adjustment  or 
the  rate  adjustment  record  is  rejected. 

(2)  An  accepted  adjusted  rate  replaces  the 
initial  submission  and.  therefore,  the  initial 
rate  will  no  longer  apply. 

2002.  Cancellation  Submissions:  There 
are  two  cancellation  submissions 
allowed  each  cycle.  The  schedule  for 
these  submissions  %vill  be  announced  in 
the  solicitation  letter  prior  to  the  filing 
cycle.  The  cancellation  submissions 
provide  carriers  with  the  opportunity  to 
cancel  existing  rates. 

2003.  Filing  Schedule:  There  will  be 
one  filing  cycle  each  year.  Filing 
deadlines  will  be  announced  in  the 
solicitation  letter  prior  to  the  filing  cycle. 

2004.  Deleted. 
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2005.  No  change  to  a,  b.  c.  d,  and  e. 

f.  Carrier  Certification  and  Return: 
Carriers  are  responsible  for  reviewing 
and  certifying  the  accuracy  and 
completeness  of  rates  listed  on  their 
Carrier  Accepted  Rates  Printout.  The 
original  last  page  of  the  Carrier 
Accepted  Rates  Printout  for  the  rate 
adjustment  and  cancellation 
submissions  must  be  hand-signed, 
detached,  mailed,  and  received  by 
MTMC  within  15  working  days  of  the 
run  date  indicated  in  the  header  of  each 
printout.  The  individual  signing  the 
certification  must  be  a  corporate  official 
having  authority  to  sign  on  behalf  of  the 
carrier  and  this  signature  must  be  on  file 
with  MTMC.  If  a  carrier  fails  to  meet  the 
required  deadline  or  the  certification 
page  does  not  contain  an  authorized 
signature,  the  following  procedures  will 
be  implemented: 

(1)  No  change. 

(2)  No  change. 
2006.  Origin/Destination 

Combinations:  A  carrier  or  automatic 
data  processing  servicing  firm  must 
submit  all  individual  rate  records,  for 
each  origin  PPSO.  on  a  single  magnetic 
tape  submission.  Area  of  responsibility 
to  state  will  be  the  only  filing  option 
(origin/destination  combination) 
permissible.  Rates  will  be  provided  in 
alphabetical  order  by  Standard  Carrier 
Alpha  Code.  Only  one  individual  rate 
record  for  each  origin/ destination  and 
code  of  service  combination  will  be 
allowed  (i.e.,  avoid  duality). 

2007.  No  change. 

2008.  No  change. 

2009.  Tonnage  Distribution 

a.  A  carrier  submitting  the  initial  low 
rate  on  a  traffic  channel  will  be 
awarded  an  incentive  percentage  of 
traffic  based  on  historical  tonnage 
estimates.  If  more  than  one  carrier  is  at 
the  low  rate,  the  carrier  with  the  highest 
TQAP  score  will  be  considered  the  low 
rate  setter.  The  low  rate  setter  must 
meet  all  qualification  standards  of  the 
DOD  domestic  interstate  program  and 
have  an  acceptable  TQAP  score. 
Historical  shipment  performance  data 
will  be  used  for  determining  the  TQAP 
score. 

b.  The  residual  tonnage  will  be  shared 
by  the  carrier  determined  as  the  low 
rate  setter,  other  carriers  filing  at  the 
low  rate  in  the  initial  submission,  and 
carriers  adjusting  to  the  low  rate. 
Ranking  of  carriers  will  be  based  on 
TQAP  scores  (high  to  low). 

c.  The  incentive  tonnage  will  be  as 
follows: 


Channel  estimated  tonnage  (lbs) 


200.001  and  above 

50,00 1  -200.000 - »•■ 

50.000  and  below - 


rate  filer 
incen- 
tive 

percent- 
age 


25 
37 
75 


d.  Tonnage  estimates  will  be  provided 
with  each  filing  cycle  announcement 
letter. 
Part  III— Miscellaneous  Instructions 

3000.  No  change. 

a.  No  change. 

b.  A  carrier  must  have  a  valid  LOI  on 
file  at  each  PPSO  where  rates  are  filed 
by  the  deadhne  for  the  initial  filing 
submission. 

c.  A  valid  LOI  verification  will  be 
performed  by  the  PPSOs  on  carriers 
submitting  low  rates  in  the  initial 
submission.  The  CARTS  Invalid  LOI 
Removed  Records  Report  will  be 
provided  to  each  carrier  when  an  invalid 
LOI  has  been  reported  by  a  PPSO.  It  is 
the  carrier's  responsibility  to  confer 
immediately  with  the  PPSO  if  they  feel 
the  information  on  the  report  is  in  error, 
and  provide  proof  to  MTMC  that  the 
report  is  incorrect.  A  final  copy  of  the 
Removed  Records  Report  will  be 
provided  to  carriers  whose  rates  are 
removed  due  to  no  LOI.  These  rates  will 
be  removed  from  the  CARTS  system 
prior  to  printing  of  the  low  rate  tape. 

d.  Carriers  final  rates  will  also  be 
reviewed  by  the  PPSOs  for  valid  LOIs.  If 
a  carrier  filing  rates  did  not  have  a  valid 
LOI  by  the  deadline  (date  is  shown  in 
the  filing  cycle  letter),  both  the  carrier 
and  MTMC  will  be  advised  by  the 
PPSO.  Carriers  may  be  disqualified  or 
placed  in  nonuse  by  MTMC  if  they  do 
not  have  a  valid  LOI  on  the  cutoff  date. 

Note:  Deleted. 

3001.  No  change. 

3002.  Deleted  for  test. 

3003.  No  change. 

3004.  Name/Ownership  Change: 
When  a  carrier  undergoes  a  name  and/ 
or  ownership  change,  the  carrier  must 
maintain  existing  rates  or  cancel  them 
during  one  of  the  two  cancellation 
submissions. 

a.  Name  Change:  For  administrative 
purposes,  carrier  will  continue  to  use  the 
old  name  and  SCAC  reference  until  the 
end  of  the  existing  cycle.  Then,  for  the 
following  cycle,  will  use  the  new  name 
and  SCAC  reference.  Carriers  will  still 
be  required  to  obtain  approval  by 
MTMC,  and  new  LOIs  must  be  filed  at 
each  PPSO  served  to  show  the  carrier's 
new  name. 


b.  Ownership  Change:  The  carrier 
must  notify  MTMC  of  a  change  in 
ownership  and.  after  acceptance  by 
MTMC,  new  LOIs  must  be  filed  at  each 
PPSO  served.  Carriers  may  continue  the 
existing  rates  filed  by  the  previous 
management  or  cancel  them  during  one 
of  the  two  cancellation  submissions. 

3005.  No  change. 

3006.  Personal  Property  Rates— Public 
File:  All  accepted  rates  are  available  for 
review  at  MTMC  in  the  Rate  Acquisition 
Division's  Public  File,  room  408.  MTMC 
will  provide  a  copy  of  the  initial  low 
rates  in  tape  form  to  all  carriers  filing 
rate  tapes  and  all  computer  companies 
filing  tapes  on  behalf  of  DOD-approved 
carriers.  In  addition,  a  tape  of  all 
accepted  rates  will  be  provided  after  the 
completion  of  the  rate  adjustment. 
Tapes  are  available  in  densities  of  1600 
BPI  (7152400)  and  6250  BPI  (7152401). 
MTMC  should  be  advised  of  density 
desired  (see  Part  V.  Appendixes  B  and 
C,  for  format). 

3007.  Effective  Period  for  Accepted     ■ 
Rates:  Rates,  accepted  by  MTMC.  must 
remain  in  effect  until  the  first 
cancellation  submission  after  the  MTMC 
acceptance  date  but  cannot  be  in  effect 
for  more  than  the  duration  of  the  rate 
cycle. 

a.  Deleted. 

b.  Deleted.  ' 


3008.  Cancellation  of  Rates 

a.  Rate  Adjustment  Submission: 
Rates,  accepted  in  the  initial  submission, 
will  be  considered  cancelled  when  the 
carrier  adjusts  to  the  low  rate  of  an 
origin/destination  and  code  of  service 
combination,  otherwise  rates,  filed  in 
the  initial  submission,  remain  in  effect 
unless  cancelled  in  one  of  two 
cancellation  submissions. 

b.  Cancellation  Update  Filing 
Submissions:  Carriers  will  be  allowed  to 
cancel  rates  on  file  two  times  during 
each  cycle.  Filing  deadlines  will  be 
announced  in  the  solicitation  letter  prior 
to  each  cycle.  Carriers  will  submit  these 
cancellations  on  magnetic  tape  ifi 
accordance  with  these  instructions. 

Part  rV — Preparation  of  Machine 
Readable  Magnetic  Rate  Tape 

4000.  No  change. 

4001.  Disposition  of  Magnetic  Tapes: 
Carrier  or  ADP  servicing  firm  magnetic 
tapes  will  be  returned  by  MTMC  upon 

'completion  of  the  rate  cycle. 

4002.  Acceptance/Rejection  of 
Magnetic  Rate  Tape  Submission: 

a.  Generah  Each  rate  tape  submission, 
received  by  MTMC,  will  be  subject  to 
edit  and  validation  criteria  and  will  be 
reviewed  for  accuracy  of  individual  rate 
records  prior  to  acceptance,  distribution, 


and  use  or  rejection.  Carriers,  even  if  an 
ADP  servicing  firm  is  used,  are  solely 
responsible  for  proper  preparation  of 
magnetic  rate  tapes,  and  errors  will 
cause  rejections. 

b.  and  c.  No  change. 

d.  Late  Submissions  of  Magnetic  Rate 
Tapes: 

(1)  Initial  and  rate  adjustment 
submissions.  Rate  tapes  received  after 
the  filing  deadlines,  will  constitute  final 
rejection. 

(2)  Cancellation  Submission. 
Cancellation  rate  tapes  will  be 
considered  for  the  appropriate 
submission,  depending  upon  which  filing 
deadline  the  tapes  are  received.  Tapes, 
received  after  the  filing  deadline,  will  be 
returned  to  carrier  or  ADP  servicing  firm 
unprocessed] 
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4003.  Correcuon  of  Non-Readable  Tapes 

a.  General:  Magnetic  rate  tapes  (both 
original  and  duplicate],  not  usable  by 
MTMC  because  of  improper  preparation 
and  not  replaced  by  the  filing  deadline 
(see  paragraph  4000),  will  be  rejected 
and  returned  to  carriers  or  designated 
ADP  servicing  firms.  This  rejection  of 
magnetic  tape  constitutes  the  final 
rejection  of  individual  rate  records 
contained  on  the  tape. 

b.  Rate  Tape  Submissions:  Carriers 
cannot  submit  a  replacement  tape  after 
the  deadline. 

c.  Deleted. 

4004.  No  change. 

4005.  Receipt  of  Submissions:  Filing 
schedules  and  deadline  dates,  for  each 
rate  filing  submission,  will  be  provided 
in  the  solicitation  letter  prior  to  each 
cycle.  Submissions  must  be  received  in 
room  408.  5611  Columbia  Pike.  Falls 
Church,  Virginia  22041-5050.  by  12:00 
noon.  Eastern  Standard  (daylight)  Time, 
of  the  last  Federal  Government  workday 
of  an  authorized  filing  period.  MTMC 
will  not  be  responsible  for  tapes  not 
arriving  on  time  at  the  specified 
location.  Tapes,  received  after  the  close 
of  the  filing  period,  will  be  rejected 
along  with  a  statement  not  to  resubmit. 

4006.  No  change. 
Kenneth  L.  Deatoo, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-15120  Filed  6-26-92:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
Office  of  Pottsecondary  Education 
Nationai  Science  Scholars  Program 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  the  closing  date  for 
the  submission  of  fiscal  year  1993 


SUMMARY*.  The  Secretary  of  Education 
(Secretary)  gives  notice  of  the  closing 
date  and  procedures  for  the  State 
nominating  committees  approved  by  the 
Secretary  to  submit  the  names  of  fiscal 
year  1993  nominees  to  the  President 
under  the  National  Science  Scholars 
Program  (NSSP)  authorized  by  Title  VI, 
Part  A  of  the  Excellence  in  Mathematics. 
Science  and  Engineering  Education  Act 
of  1990.  Public  Law  101-589  as  amended. 
20  U.S.C.  5381  et  seq.  (the  Act).  The 
NSSP  supports  AMERICA  2000.  the 
President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals,  by  providing  scholarships  and 
other  benefits  to  students  selected  by 
the  President  for  undergraduate  study  of 
the  physical,  life,  or  computer  sciences, 
mathematics,  or  engineering.  National 
Education  Goals  3  and  4  call  for 
American  students  to  demonstrate 
competency  in  mathematics  and  science 
and  to  be  first  in  the  world  in  those 
subjects  by  the  year  2000. 

The  Secretary  will  accept  the  names 
of  nominees  on  behalf  of  the  President 
from  the  nominating  committees  of  the 
States  participating  in  the  NSSP, 
including  the  50  States  and  the  District 
of  Columbia,  Puerto  Rico,  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Marina  Islands,  and  the 
Virgin  Islands.  Each  State  nominating 
committee  must  submit  for 
consideration  the  names  and  pertinent 
information  of  at  least  four  nominees 
from  each  congressional  district  in  the 
State.  The  Act  provides  that  at  least  one 
half  of  the  nominees  from  each 
congressional  district  must  be  female 
and  all  of  the  nominees  must  be  ranked 
in  order  of  priority  within  each 
congressional  district.  A  State  with  an 
approved  nominating  committee  that 
desires  to  have  a  nominee  considered 
for  selection  as  a  National  Science 
Scholar  must  provide  each  nominee's 
name,  permanent  address,  home 
telephone  number,  social  security 
number  if  provided  by  the  nominee,  sex. 
congressional  district  congressional 
representative's  or  delegate's  name  for 
that  congressional  district  priority 
ranking  within  the  congressional 
district,  and  NSSP  subject  area  in  which 
the  nominee  intends  to  major  and 
specific  major  if  known. 

CLOSING  DATE  AND  MEDIA  FOR 
TRANSMnriNG  NSSP  NOMINEE 

INFORMATION:  A  State  must  provide  its 
NSSP  nominations  for  fiscal  year  1993 
by- 

(1)  Submitting  the  nominee 
information  in  typewritten  format; 


(2)  Submitting  the  nominee 
information  on  a  data  diskette  provided 
by  the  U.S.  Department  of  Education 
that  the  U.S.  Department  of  Education 
sends  directly  to  all  States;  or 

(3)  Submitting  the  nominee 
information  through  a  modem  using  a 
software  program  on  a  diskette  provided 
by  the  U.S.  Department  of  Education 
that  the  U.S.  Department  of  Education 
sends  directly  to  all  States. 

To  ensure  that  State  nominees  are 
considered  for  fiscal  year  1993  funds,  a 
State  must  submit  nominee  information 
by  November  2, 1992. 

STATE  NSSP  NOMINATIONS  OEUVERED  BY 
mail:  NSSP  nominations  must  be  sent  to 
'  the  address  provided  below. 

A  State  must  obtain  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
Commercial  Carrier  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary. 

If  a  State's  NSSP  nominations  are  sent 
through  the  U.S.  Postal  Service,  the 
Secretary  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (2)  A 
private  metered  postmark;  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  A  State  should  note  that 
the  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  a  State 
should  check  with  its  local  post  office.  A 
State  is  encouraged  to  use  registered  or 
at  least  first-class  mail. 

Each  State  submitting  nominations 
after  the  closing  date  will  be  notified 
that  its  nominee  cannot  be  assured  of 
consideration  for  fiscal  year  1993 
funding. 

ADDRESSES:  Nominations  that  are 
mailed  must  be  sent  to  the  following 
address:  National  Science  Scholars 
Program.  U.S.  Department  of  Education. 
Office  of  Student  Financial  Assistance. 
ROB-3.  room  4621.  400  Maryland 
Avenue.  SW.,  Washington.  DC  20202- 
5453. 

STATE  NSSP  NOMINATIONS  DEUVEREO  BY 

hand:  State  NSSP  nominations  that  are 
hand-delivered  must  be  taken  to  the  U.S. 
Department  of  Education.  Office  of 
Student  Financial  Assistance,  7th  and  D 
Streets,  SW.,  room  4621,  GSA  Regional 
Office  Building  #3,  Washington,  DC 
20202-5453.  Hand-delivered  nominations 
will  be  accepted  between  8  a.m.  and  4:30 
p.m.  daily  (Eastern  time),  except 
Saturdays.  Sundays,  and  Federal 
holidays. 


28846 


Federal  Register  /  Vol.  57,  No.  125  /  Monday.  )une  29,  1992  /  Notices 


State  nominations  that  are  hand- 
delivered  after  4:30  p.m.  on  the  closing 
date.cannot  be  assured  of  consideration. 

STATE  NSSP  NOMINATIONS  TRANSMfTTEO 
THROUGH  A  MODEM:  NSSP  nominations 
transmitted  to  the  U.S.  Department  of 
Education  through  a  modem  must  be 
transmitted^o  (301)  587-2187.  Modem 
transmissions  must  be  received  by  the 
server  (computer)  no  later  than 
November  2, 1992.  The  transmission  will 
be  acknowledged  by  the  server  through 
transmission  of  a  file  to  the  sender  that 
will  display  on  the  sender's  computer 
screen,  providing  proof  of  the  U.S. 
Department  of  Education's  receipt  of  the 
transmission. 

PROGRAM  iMf  ORMATIOn:  Under  the 
NSSP.  the  Secretary  is  authorized  to 
award  scholarships  to  outstanding 
students  selected  by  the  President  for 
the  study  of  physical,  life,  or  computer 
sciences,  mathematics,  or  engineering. 
The  Secretary  is  authorized  to  award 
initial  scholarships  of  up  to  $5,000  for 
the  first  year  of  undergraduate  study  to 
graduating  high  school  students  as  well 
as  continuation  awards  of  up  to  $5,000 
for  up  to  four  additional  years  of 
undergraduate  study.  Based  on  an 
authorization  of  $10  million  for  fiscal 
year  1993  and  on  the  assumption  that  all 
States  participate  in  the  NSSP  for  fiscal 
years  1992  and  1993,  the  estimated 
award  for  recipients  in  fiscal  year  1993 
is  expected  to  be  approximately  $3,900. 

Note:  The  Secretary  is  not  bound  by  any 
estimates  in  this  notice. 

APPUCABLE  STATUTORY  AND 

REGUUkTORY  PROVISIONS:  The  following 
statute  and  regulations  are  applicable  to 
the  fiscal  year  1993  NSSP: 

(1)  The  program  statute,  20  U.S.C.  5381 
et  seq. 

(2)  National  Science  Scholars  Program 
regulations,  34  CFR  Part  652. 

(3)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  parts  74,  75  (with 
the  exception  of  subpart  C,  §§  75.200- 
75.218,  75.218,  and  75.220-75.261  of 
subpart  D,  and  |§  75.580-75.592  of 
subpart  E),  77,  79,  81,  82,  85,  and  86. 
INTERGOVERNMENTAL  REVIEW:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  The 
objective  of  Executive  Order  12372  is  to 
foster  an  intergovernmental  partnership 
and  strengthened  federalism  by  relying 
on  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 


notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
FOR  FURTtmR  INFOflMATION  CONTACT 

For  further  information  contact  Ms. 
Denise  Boulanger,  State  Grant  Section, 
Office  of  Student  Financial  Assistance. 
U.S.  Department  of  Education, 
Washington,  DC  20202-5447;  telephone 
(202)  708-4607.  Deaf  and  hearing 
impaired  individuals  may  call:  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  Washington,  DC  202 
area  code,  telephone  708-9300)  between 
8  a.m.  and  7  p.m..  Eastern  time. 
(Authority:  20  U.S.C.  5381  et  seq.] 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.242,  National  Science  Scholars 
Program) 

Dated:  June  19, 1992. 
Carolyn  Reid-Wailacs. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  92-15168  Filed  6-26-92:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutetory 
Commisston 

(Pro)ect  Nos.  2016-018  et  aL] 

Hydroelectric  Applications  (City  of 
Tacoma,  Washington  et  aLl; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  ConMnission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  Amendment  of 
L<ic6ns6> 

b.  Project  No:  2016-ma 

c.  Date  Filed:  )uly  25. 1991. 

d.  Applicant:  City  of  Tacoma. 
Washington. 

e.  Name  of  Project:  Cowlitz  River 
Project. 

f.  Location:  On  the  Cowlitz  River  in 
Lewis  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a}-825(r) 

h.  Applicant  Contact-  Steve  Klein, 
Power  Manager.  City  of  Tacoma. 
Washington,  Department  of  Public 
Utilities,  P.O.  Box  11007,  Tacoma.  WA 
98411,  (206)  593-8294. 

i.  FERC  Contact:  Paul  Shannon,  (202) 
219-2866. 

).  Comment  Date:  August  3. 1992, 

k.  Description  of  Amendment:  The 
City  of  Tacoma  requests  authorization 
to  do  the  following: 

1.  Modify  the  Barrier  Dam  fishway 
entrance  and  charmels  and  the  salmon 
hatchery  fish  drains.  The  licensee 
consulted  with  resource  agencies 
concerning  the  proposed  modifications 


during  consultation  for  the  adjacent 
Barrier  Dam  Project.  FERC  No.  1107a 
The  resource  agencies  recently 
commented  on  these  modifications  after 
the  Commission  issued  a  public  notice 
lor  the  licensing  of  the  Barrier  Dam 
Project  on  September  10. 1991.  The 
licensee  feels  the  modifications  are 
appropriate  measures  to  protect  the 
fisheries  resources  from  potential 
impacts  associated  with  Project  No. 
11076.  However,  the  facilities  are 
mitigation  and  enhancement 
components  of  the  Cowlitz  River  Project. 
Therefore,  the  City  of  Tacoma  proposes 
to  amend  the  license  of  the  Cowlitz 
River  Project  to  reflect  the 
modifications. 

2.  Exclude  the  Barrier  Dam  and 
Reservoir  from  the  Cowlitz  River 
Projects  boundary.  The  City  of  Tacoma 
proposes  to  install  a  rubber  spillway 
crest  weir  and  gate  to  the  Barrier  Dam 
Project  development.  Therefore,  the 
licensee's  application  proposes  to 
include  the  Barrier  Dam  and  Reservoir 
as  project  features  of  the  Barrier  Dam 
Project. 

1.  7Vi;5  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 

and  D2. 

a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2417-001. 

c.  Date  Filed:  December  23, 1991. 

d.  Applicant:  Northern  States  Power 
Company. 

e.  Name  of  Project:  Hayward  Hydro 
Project. 

f.  Location:  On  the  Namekagon  River 
in  Sawyer  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact:  Mr.  Anthony  G. 
Schuster,.  Vice  President.  Power  Supply, 
Northern  States  Power  Company.lOO 
North  Barstow  Street  P.O.  Box  8.  Eau 
Claire,  Wl,  (715)  839-2621. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  August  3. 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  El. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
Three  existing  earthen  embankments, 
the  first  200  feet  long,  the  second  80  feet 
long  and  the  third  85  feet  long,  with 
concrete  and  steel  sheetpile  retaining 
walls  present  on  the  upstream  and 
downstream  ends;  (2)  an  existing 
concrete  over-flow  spillway, 
approximately  120  feet  long  and  founded 
on  rock-filled  timber  cribbing, 
containing  ten  step-log  bays  separated 
by  concrete  spillway  piers;  (3)  an 


existing  reservoir  with  a  surface  area  of 
247  acres  and  a  total  volume  of  2,000 
acre-feet  at  the  normal  maximum 
surface  elevation  of  1187.  4  feet  MSL;  (4) 
an  existing  concrete  intake  channel, 
about  42  feet  long  with  side  walls 
approximately  12.5  feet  high  and  a  width 
ranging  from  13  feet  to  8  feet,  containing 

(a)  a  steel  trashrack,  and  (b)  a  headgate: 
(5)  an  existing  powerhouse  with  a 
concrete  substructure  and  a 
brickmasonry  wall  superstructure, 
approximately  18  feet  wide  24  feet  long 
and  27.5  feet  high,  containing  (a)  a 
vertical  Francis  txirbine  with  a  hydraulic 
capacity  of  178  cfs,  manufactured  by  S. 
Morgan  Smith  and  rated  at  280  hp,  and 

(b)  a  generator,  manufactured  by 
Northwestern  Electric  Equipment 
Company  and  rated  at  168  kW;  (6)  and 
existing  appurtenant  facilities. 

No  changes  are  being  proposed  for 
this  subsequent  license.  The  applicant 
estimates  the  average  annual  generation 
for  this  project  would  be  1.448  MWH. 
The  dam  and  existing  project  facilities 
are  owned  by  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El.  I 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room  3104, 
Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Northern  States  Power  Company.  100 
North  Barstow  Street.  P.O.  Box  8.  Eau 
Claire,  WI  or  by  calling  (715)  839-2621. 

3.  a.  Type  of  Applications:  Subsequent 
License  (see  18  CFR  16.2(e)  for 
definition). 

b.  Project  Nos.:  2441-009  &  2508-002. 

c.  Date  filed:  December  23, 1991. 

d.  Applicant  City  of  Norwich. 
Department  of  Public  Utilities. 

e.  Name  of  Projects:  Greenville  Dam  & 
Tenth  Street  Hydro. 

f.  Location:  On  Shetucket  River  in 
New  London  County.  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard 
DesRoches,  City  of  Norwich. 
Department  of  Public  Utilities,  34  Court 
House  Square,  Norwich.  Connecticut 
06360.  (203)  887-2555. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri.  P.E.,  (202)  219-2847. 

j.  Deadline  Date:  July  29. 1992, 

k.  Status  of  Environmental  Analysis: 
The  applications  are  ready  for 
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environmental  analysis  at  this  time — see 
attached  paragraph  De. 
1.  Description  of  Projects: 

(A)  Greenville  Dam  Project-  The 
project  as  proposed  for  licensing 
consists  of:  (1)  The  15-foot-high.  399- 
foot-long  rock  Filled  timber  crib  dam 
impounding  the  80-acre  reservoir  (2)  the 
13-foot-deep,  70-foot-wide,  and  3,200- 
foot-long  power  canal;  (3)  the  28-foot- 
wide-by  43-foot-long  Second  Street 
Powerhouse  containing  two  400-kW 
turbine-generator  units;  (4)  the  3200-foot- 
long,  4.8-kV  transmission  line;  (5)  new 
fishways;  and  (6)  other  appurtenant 
structures.  The  average  annual 
generation  is  3.85  GWh. 

(B)  Tenth  Street  Hydro  Project:  The 
project  as  proposed  for  licensing 
consists  of  (1)  The  15-foot-deep,  30-foot- 
wide,  and  80-foot-long  concrete  intake 
flume;  (2)  the  23-foot-wide,  45-foot-Iong 
powerhouse  containing  one  1,400-kW 
turbine-generator  unit;  (3)  the  short 
taihace  which  discharges  directly  Into 
the  Shetucket  Riven  (4)  the  150-foot- 
long,  4.8-kV  transmission  line;  and  (5) 
other  appurtenant  structures.  The 
average  annual  generation  is  4.56  GWh. 
The  applicant  is  not  proposing  any 
changes  to  the  existing  project  works. 

m.  Purpose  of  Project:  Power 
generated  at  the  project  is  delivered  to 
customers  within  the  applicant's  service 
area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
D6. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room  3104. 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
applicant's  office  (see  item  (h)  above). 

4a.  Type  of  Application:  Subsequent 
Minor  License. 

b.  Project  No.:  2445-002. 

c.  Date  Filed:  December  26, 1991. 

d.  Applicant:  Vermont  Marble 
Company. 

e.  Name  of  Project  Center  Rutland 
Project. 

f.  Location:  On  Otter  Creek.  Rutland 
County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  David  L 
Ferris,  Vermont  Marble  Company,  61 
Main  Street,  Proctor,  VT  05765,  (802) 
459-3311. 

i.  FERC  Contact  Michael  Dees  (202) 
219-2807. 

j.  Deadline  Date:  August  6. 1992. 


k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  E. 

1.  Description  of  Project  The  Center 
Rutland  Hydroelectric  Project,  located 
on  Otter  Creek,  consists  of  a 
hydroelectric  generating  facility,  a  dam. 
an  impoundment,  and  appurtenant 
facilities.  The  Vermont  Marble 
Company  is  not  proposing  any  new 
development.  However,  the  Applicant  is 
proposing  a  minimum  flow  of  79  cubic 
feet  per  second  (cfs). 

The  center  Rutland  Project  has  an 
existing  total  nameplate  capacity  of 
0.275  megawatt  (MW)  and  an  average 
annual  generation  of  about  1.686 
megawatt-hour  (MWH).  Due  to  the 
minimum  flow  proposal,  the  Applicant 
estimated  the  generation  would 
decrease  by  152  MWH  to  an  average 
annual  generation  of  1.534  MWH. 

The  project  is  described  in  detail  as 
follows: 

(1)  A  concrete  and  stone  masonry 
gravity  dam.  totaling  about  190  feet  long, 
consists  of:  (a)  a  174-foot-long  spillway 
section,  with  a  height  of  14  feet  at  a 
crest  elevation  of  504.8  feet  (USGS), 
topped  with  2.3-foot-high  wooden 
flashboards;  and  (b)  a  16-foot-long  non- 
overflow  section; 

(2)  A  concrete  and  marble  forebay 
and  intake  structure,  equipped  with  (a)  a 
31-foot-wide  by  12-foot-high  trashracks 
with  */i  6-inch  spacings;  (b)  a  wooden 
headgate,  6.7  feet  wide  by  6.5  feet  high; 
and  (c)  a  6-foot-diameter  penstock, 
about  75  feet  long; 

(3)  A  powerhouse,  located  on  the 
northeast  end  of  the  project  dam, 
measuring  about  40  feet  long  by  33  feet 
wide  by  12  feet  high,  equipped  with  one 
horizontal  hydroelectric  generating  unit 
with  (a)  a  total  capacity  of  275  kilowatt 
(kW).  (b)  a  range  of  hydraulic  capacity 
of  60  to  190  cubic  per  second  (cfs),  and 
(c)  a  designed  head  of  28  feet; 

(4)  An  impoundment,  about  4,000  feet 
long,  with  (a)  a  surface  area  of  13  acres 
(AC);  (b)  a  gross  storage  capacity  of  30 
acre-feet  (AF);  (c)  a  negligible  useable 
storage  capacity;  (c)  a  normal 
headwater  elevation  of  507.4  feet 
(USGS):  and  (d)  a  normal  tailwater 
elevation  of  477.0  feet  (USGS);  and 

(5)  Appurtenant  facilities. 

m.  Purpose  of  Project  The  purpose  of 
the  project  is  to  generate  electric  power 
for  use  in  the  applicant's  system  load 
which  includes  residential  customers  as 
well  as  its  industrial  facilities. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
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and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room  3104. 
Washington,  DC,  20426,  or  by  calling 
(802)  208-1371.  A  copy  is  also  availed>le 
for  inspection  and  reproduction  at 
Vermont  Marble  Company,  61  Main 
Street.  Proctor,  VT,  05765.  (202)  45»- 
3311. 
5a.  Type  of  Application:  New  Major 

I.if!RTlBfi. 

b.  Project  No.:  Project  No.  2466-002. 

c.  Date  Filed:  December  13, 1991. 

d.  Applicant:  Appalachian  Power 
Company. 

e.  Name  of  Project  Niagara. 

f.  Location:  The  Niagara  Project  is 
located  on  the  Roanoke  River  in 
Roanoke  County,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,16U.S£:.791(a}-825(r]. 

h.  Applicant  Co/?/oct- B.H.  Bennett. 
Assistant  Vice  President,  American 
Electric  Power  Service  Corporation.  1 
Riverside  Plaza,  Columbus,  OH  43215. 
(814)  223-2930. 

i.  FERC  Contact:  Hector  M.  Perez  (202) 
219-2843. 

j.  Comment  Date:  August  7, 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  El. 

1.  The  project  consists  of:  (1)  A  52- 
foot-high,  452-foot-long  concrete  dam;  (2) 
a  reservoir  of  about  85  acres;  (3)  a 
powerhouse  with  an  installed  capacity 
of  2.400  kW;  (4)  a  transmission  line 
connection;  and  (5)  other  appurtenances. 

m.  Purpose  of  the  Project:  Power 
generated  at  the  project  is  distributed  to 
the  customers  of  Appalachian  Power 
Company. 

n.  This  notice  also  consists  of 
standard  paragraphs  Bl  and  El. 

0.  Available  copies  of  the  application: 
A  copy  of  the  application  is  available 
for  inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE^  room  3104, 
Washington,  DC  20426  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  specified  in  item  h  above. 

6.  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2486-002. 

c.  Date  Filed:  December  23, 1991. 

d.  Applicant:  Wisconsin  Electric 
Power  Company. 

e.  Name  of  Project  Pine  Hydro 
Project. 

f.  Location:  On  the  Pine  River  in 
Florence  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-a24{r). 


h.  Applicant  Contact  Mr.  Da\-id  K. 
Porter,  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street, 
P.O.  Box  20*6.  Milwaukee,  WI  53201, 
(414)  221-2500. 

i.  FESiC  Contact  Ed  Lee  (202)  219- 
2809. 
j.  Comment  Date:  August  3, 1992. 
k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  El. 

1.  Description  of  Project  The  project 
as  licensed  consjsls  of  the  following:  (1) 
An  existing  earth  dike,  358  feet  long, 
containing  a  concrete  corewall,  86  feet 
long;  (2)  an  existing  reinforced  concrete 
gated  spillway  section,  124  feet  long, 
containing  seven  Tainter  gates,  each  12 
feet  high  by  14  feet  long;  (3)  an  existing 
concrete  gravity  non-overflow  section, 
148  feet  long;  (4)  an  existing  reservoir 
with  a  surface  area  of  180  acres  and  a 
total  storage  volume  of  approximately 
1,540  acre-feet  at  the  normal  maximum 
surface  elevation  of  11.916  feet  NGVD; 
(5)  an  existing  reinforced  concrete  canal 
intake  structure.  14  feet  long,  equipped 
with  slots  for  stop  logs;  (6)  an  existing 
1,530  foot  long  canal,  approximately  10 
feet  deep  and  12  feet  wide  at  the  bottom, 
cut  into  soil  and  rock,  with  the  first  120 
feet  rip-rap  lined  and  portions  of  the 
downstream  end  concrete  lined;  (7) 
existing  penstock  headworks  consisting 
of  (a)  a  concrete  intake  structure,  46  feet 
long,  and  (b)  two  concrete  retaining 
walls,  47  feet  long  and  32  feet  long;  (8) 
two  existing  9  foot  diameter  steel 
penstocks,  each  340  feet  long;  (9)  an 
existing  reinforced  concrete,  brick  and 
steel  frame  powerhouse,  50.6  feet  long 
by  58.4  feet  wide,  containing  (a)  two 
vertical  shaft  Francis  turbines  with  a 
combined  maximum  hydraulic  capacity 
of  760  cfs,  manufactured  by  S.  Morgan 
Smith  and  rated  at  3,000  hp  each,  and  (b) 
two,  S^phase,  60-cycle,  vertical  shaft 
generators,  manufactured  by  General 
Electric  and  rated  at  1,800  kW  each, 
providing  a  total  plant  rating  of  3,600 
kW;  and  (10)  existing  appurtenant 
facilities.  No  changes  are  being 
proposed  for  this  new  license.  The 
applicant  estimates  the  average  annual 
generation  for  this  project  would  be  18.9 
GWH.  The  dam  and  existing  project 
facilities  are  owned  by  the  applicant. 
The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 


o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104. 
Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Wisconsin  Electric  Power  Company,  231 
West  Michigan,  room  A440,  Milwaukee. 
WI  or  by  calHng  (414)  221-1413. 

7.  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  3131-021. 

c.  Date  Filed.  May  22. 1992. 

d.  Applicant  Williams  River  Electric 
Corporation  SR  Hydropower.  Inc. 

e.  Name  of  Project  Brockways  Mill 
Hydroelectric  Project. 

f.  Location:  on  the  Williams  River, 
near  the  town  of  Rockingham  in 
Windham  County,  Vermont 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Paul  V.  Nolan, 
6219  North  19th  Street,  Arlington,  VA 
22205,  (703)  534-5509. 

i.  FERC  Contact  Mary  Golato  (dt) 
(202)  219-2804. 

j.  Comment  Date:  August  1. 1992. 

k.  Description  of  Project  Williams 
River  Electric  Corporation  proposes  to 
transfer  the  Brockways  Mill 
Hydroelectric  Project  No.  3131  to  SR 
Hydropower,  Inc.  The  transferor  wants 
to  withdraw  from  the  business  of 
owning  and  operating  hydroelectric 
projects,  and  sell  the  project. 

1.  TJiis  notice  also  consists  of  the 
following  standard  paragraphs:  B  &  C. 

8.  a.  Type  of  Application:  Amendment 
of  License/As-Built  Exhibit  A. 

b.  Project  No. :  4885-029. 

c.  Date  Filed:  September  10, 1990. 

d.  Applicant  Twin  Falls  Hydro 
Associates. 

e.  Name  of  Project  Twin  Falls  Project. 

f.  Location:  On  the  South  Fork 
Snoqualmie  River  in  the  Snohomish 
River  Basin  in  King  County, 
Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U5.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Don  Jarrett 
Twin  Falls  Hydro  Associates.  P.O.  Box 
1029,  North  Bend,  WA  98645.  (206)  888- 
2551. 

i.  FERC  Contact  Paul  Shannon.  (202) 
219-2886. 

j.  Comment  Date:  August  3, 1992. 

k.  Description  of  Amendment  Twin 
Falls  Hydro  Associates  request  approval 
of  an  as-built  exhibit  A  for  the  Twin 
Falls  Project.  The  exhibit  A  describes 
as-built  project  features,  some  of  which 
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are  different  than  those  authorized  in 
the  license.  In  particular,  the  exhibit  A 
describes  that  tlis  project's  two 
generators  have  a  total  installed 
capacity  of  12.000  kW  which  is  2,000  kW 
greater  than  the  authorized  capacity. 
The  exhibit  A  also  describes  that  the 
total  hydraulic  capacity  for  the  project's 
two  turbines  is  710  cfs.  This  is  100  cfs 
greater  than  the  authorized  hydraulic 
capacity. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,C  and 
D2. 

9  a.  Type  of  Application:  Major 
License. 

b.  Project  No.  6287-002. 

c.  Date  filed:  November  8, 1984 
(Amended  July  23, 1991). 

d.  Applicant:  Rainsong  Company. 

e.  Name  of  Project-  Lena  Creek 
Project. 

f.  Location:  On  Lena  Creek,  tributary 
to  the  Hamma  Hamma  River,  in 
Jefferson  and  Mason  Counties, 
Washington,  near  the  town  of  Eldon. 
within  the  Olympic  National  Forest. 
T25N  R4W.  section  35  Williamette 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William  L 
Devine,  W.LD.  Glacier  Energy 
Company.  P.O.  Box  68,  Maple  Falls.  WA 
98266,  (208)  599-2927. 

i.  FERC  Contact-  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  August  3, 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project-  The  proposed 
run-of  river  project  would  consist  of:  (1) 
A  10-foot-high,  120-foot-wide  concrete 
diversion  dam  at  elevation  1,500  feet 
msl;  (2)  an  intake  structure  consisting  of 
a  trashrack,  a  sluice  gate,  and  a  gate 
valve;  (3)  a  42-inch-diameter,  2,300  foot- 
long  partially  buried  steel  pipeline;  (4)  a 
42-inch-diameter,  1,500-foot-long  buried 
steel  penstock;  (5)  a  25-foot-high,  36- 
foot-long,  36-foot-wide  concrete 
powerhouse  containing  a  single 
generating  unit  with  an  installed 
capacity  of  5,000  kW,  operated  at  a  head 
of  800  feet;  (6)  a  60-inch-diameter,  150- 
foot-long  taih-ace;  (7)  a  32,280-foot-long. 
34.5-kilovolt  underground  transmission 
line,  tying  into  an  existing  line;  (8)  a  50- 
foot-long  access  road  to  the 
powerhouse;  and  (9)  related  facilities. 

The  applicant  estimates  that  the 
average  annual  energy  generation  would 
be  22  million  kilowatthours. 

This  appUcation  was  originally 
accepted  for  filing  as  of  may  3, 1982,  the 
submittal  date  of  the  Applicant's 


originally  accepted  exemption 
application  in  accordance  with 
Snowbird.  Ltd.  28  FERC  f  81.062  issued 
July  18, 1984. 

m.  Purpose  of  Project  Project  power 
would  be  sold  to  a  local  utility. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9 

0.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission's  Public 
Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  NE.,  room  3104,  Washington,  DC 
20428,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant's  ofTice 
(see  item  (h)  above). 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11074-000. 

c.  Date  filed:  January  16, 1991. 

d.  Applicant:  Albert  Rim 
Hydroelectric  Company. 

e.  Name  of  Project  Albert  Rim 
Pumped  Storage  Project. 

f.  Location:  On  Rabbit  Creek  and 
Chewaucan  River  in  Lake  County, 
Oregon,  near  the  town  of  Lakeview.  The 
project  would  occupy  lands 
administered  by  the  Bureau  of  Land 
Management.  T35S,  R20E,  R21E  and 
R22E;  T34S,  R22E;  T33S,  R22E;  T32S, 
R22E;  T31S,  R22E;  T30S,  R21E;  T29S, 
R21E;  T228S,  R21E;  T28S,  R21E  and  R20E 
Willamette  Base  and  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Bart  M. 
O'Keeffe,  P.O.  Box  60565,  Sacramento, 
CA  95860,  (916)  971-3717.  Mr.  Louis 
Rosenman,  1725  DeSales  St.,  NW.,  Suite 
800,  Washington,  DC  20036,  (202)  659- 
6568. 

i.  FERC  Contact  Ms.  Deborah  Frazier- 
Stutely  (202)  21^2842. 

j.  Comment  Date:  August  3, 1992. 

k.  Competing  Application:  The 
boundary  for  this  proposed  project 
overlaps  the  boundary  for  Project  No. 
10875  for  which  a  preliminary  permit 
was  issued  to  the  applicant  on  June  29, 
1990  (see  51  FERC  %  62,338).  Competing 
applications  will  only  be  accepted  for 
project  proposals  that  are  not  in  conflict 
with  the  issued  permit  for  Project  No. 
10875. 

1.  Description  of  Project  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  The  existing  300-foot-high, 
5,700-foot-long  dam;  (2)  Rabbit  Creek 
reservoir  with  a  surface  area  of  830 
acres  with  a  storage  capacity  of  65,500 
acre-feet  and  a  water  surface  elevation 
of  5.760  feet  msl,  to  be  utilized  as  the 
upper  reservoir;  (3)  two  36-foot- 


diameter,  1,575-foot-high  power  shafts: 
(4)  two  1.600-foot-high  surge  shafts;  (5)  a 
30-foot-diameter,  1,620-foot-high  access 
shaft  with  elevators;  (6)  an  underground 
powerhouse  containing  eight  pump- 
turbines  with  a  combined  installed 
capacity  of  2.000  MW,  producing  an 
estimated  average  annual  energy  output 
of  3,500,000  MWh;  (7)  two  36-foot- 
diameter,  8.800-foot-long  tailrace 
tunnels;  (8)  the  existing  20-foot  high,  200- 
foot-long  concrete  Chewaucan  Dam,  to 
be  modified;  (9)  the  existing  35,000  acre 
Lake  Abert  with  a  storage  capacity  of 
1,050,000  acre-feet  with  a  surface 
elevation  of  4,255  feet  msl,  to  be  utilized 
as  the  lower  reservoir  (9)  a  waterfowl 
pool  with  a  surface  area  of  1,200  acre 
with  a  storage  capacity  of  30,000  acre- 
feet  and  a  surface  elevation  of  4.275  feet 
msl;  (10)  a  2,000  acre  waterfowl  refuge; 

(11)  a  23-mile-long  gravel  access  road; 

(12)  one  30-foot-diameter,  8,400-foot-long 
vehicle  access  tunnel;  (13)  a  43-mile- 
long,  500-kV  AC  transmission  line  tying 
into  an  existing  Pacific  Power  and  Light 
line;  (14)  a  3V4-mile-long,  500  kV  DC 
transmission  line  tying  into  an  existing 
Bonneville  Power  Administration  line; 
and  (15)  a  converter  station. 

The  application  estimates  the  cost  of 
the  studies  to  be  conducted  under  the 
preliminary  permit  would  be  $2,000,000. 
No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

The  applicant  proposal  is  to  use  the 
lower  portion  of  Lake  Abert.  Lake  Abert 
will  be  divided  by  two  30  feet  high 
dikes.  Dike  No.  1  would  be  12.500  feet 
long  and  Dike  No.  2  would  be  19.000  feet 
long. 

I.  Purpose  of  Project-  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO.  B.  C.  and  D2. 

II.  a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No.:  10675-001. 

c.  Date  Filed:  December  6, 1989. 

d.  Applicant  Western  Massachusetts 
Electric  Company. 

e.  Name  of  Project:  Dwight  Project. 

f.  Location:  On  the  Chicopee  River. 
Hampden  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r)l. 

h.  Applicant  Contact  Mr.  Richard  W. 
Thomas,  Northeast  Utilities  Service 
Company,  P.O.  Box  270,  Hartford,  CT 
06141-0270,  (203)  665-3719. 

i.  FERC  Contact  Mary  Golato  (202) 
219-2804. 

j.  Deadline  Date:  August  6, 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 
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1.  Description  of  Project:  The  proposed 
project  would  consist  of  the  following 
facilities:  (1)  An  existing  306-foot-long 
and  15-foot-high  stone  masonry 
overflow  spillway  dam;  (2)  an  existing 
reservoir  with  a  surface  area  of  32  acres, 
a  storage  capacity  of  approximately  70- 
acre-feet,  and  a  normal  surface 
elevation  of  78.8  feet  mean  sea  level;  (3) 
an  existing  3,000-foot-long  by  80-foot 
power  canal;  (4)  three  existing  7-foot- 
diamter  and  168-foot-long  penstocks;  (5) 
an  existing  powerhouse  containing  three 
existing  turbine-generating  units  at  a 
total  installed  capacity  of  1.440 
kilowatts  (kW);  (6)  an  existing  3.2-mile- 
long  transmission  line;  and  (7) 
appurtenant  facilities.  In  addition  to  the 
existing  works,  the  applicant  proposes 
to  install  a  minimum  flow  unit  with  a 
rated  capacity  of  210  kW,  bringing  the 
total  station  capacity  to  1,650  kW.  The 
appUcant  estimates  that  the  average 
annual  generation  is  approximately  8.5 
gigawatthours.  The  project  was  found 
jurisdictional  under  UL  8&-29-000. 
m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
Bl.  and  D4. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commissions  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE.,  room  3104. 
Washington,  DC  20426.  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Mr. 
Richard  W.  Thomas.  Northeast  Service 
Companv.  P.O.  Box  270.  Hartford.  CT 
06141-02"70  (203)  665-3719. 

12  a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No.:  10676-001. 

c.  Date  Filed:  December  6, 1989. 

d.  Applicant:  Western  Massachusetts 
Electric  Company. 

e.  Name  of  Project:  Red  Bridge  Project. 

f.  Location:  On  the  Chicopee  River, 
Hampden  County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Richard  W. 
Thomas,  Northeast  Utilities  Service 
Company,  P.O.  Box  270,  Hartford.  CT 
06141-0270,  (203)  665-3719. 

i.  r^-IRC  Contact:  Mary  Golato  (tag) 
(202)  219-2804. 

j.  Comment  Date:  August  6, 1992. 

k-  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

I.  Description  of  Project:  The  proposed 
project  would  consist  of  the  following 


facilities:  (1)  An  existing  827-foot-long 
and  51-foot-high  dam;  (2)  an  existing 
reservoir  with  a  storage  capacity  of  530 
acre-foot,  and  a  normal  maximum 
surface  elevation  of  272.3  feet  mean  sea 
level;  (3)  an  existing  power  canal;  (4)  an 
existing  13-foot-diameter  bylOO-foot- 
long  penstock;  (5)  an  existing 
powerhouse  containing  two  existing 
turbine-generating  units  for  a  total 
installed  capacity  of  3,600  kilowatts 
(kW);  (6)  an  existing  4.8-mile-long 
transmission  line;  and  (7)  appurtenant 
facilities.  In  addition  to  the  existing 
works,  the  applicant  proposes  to  add  a 
minimum  flow  unit  with  a  rated  capacity 
of  695  kW,  bringing  the  total  capacity  to 
4.295  kW.  The  applicant  estimates  that 
the  average  annual  generation  is 
approximately  19  gigawatthours.  The     , 
project  was  found  jurisdictional  under 
UL  88-33-000. 

m.  Purpose  of  Project-  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl.  and  D4. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.  room  3104, 
Washington.  DC  20426.  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Mr. 
Richard  W.  Thomas.  Northeast  Service 
Company.  P.O.  Box  270.  Hartford.  CT 
06141-0270  (203)  665-3719. 

13  a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No.  10677-001. 

c.  Date  Filed:  December  6, 1992. 

d.  Applicant:  Western  Massachusetts 
Electric  Company. 

8.  Name  of  Project:  Putts  Project. 

f.  Location:  On  the  Chicopee  River. 
Hampden  County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Richard  W. 
Thomas,  Northeast  Utilities  Service 
Company.  P.O.  Box  270.  Hartford.  CT 
06141-0270.  (203)  665-3n9. 

i.  FERC  Contact:  Mary  Golato  (tag) 
(202)  219-2804. 

j.  Deadline  Date:  August  6. 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of  the  following 
facilities:  (1)  An  existing  concrete 
gravity  overflow  dam  about  200  feet 
long  and  22  feet  high;  (2)  an  existing 


reservoir  with  a  surface  area  of  about  65 
acres  and  a  storage  capacity  of  323  acre- 
feet;  (3)  an  existing  headgate  structure  at 
the  north  abutment;  (4)  an  existing 
powerhouse  containing  two  existing 
turbine-generator  units  at  a  total 
installed  capacity  of  3,200  kilowatts 
(kW);  (5)  an  existing  11.5-kilovolt 
underground  cable;  and  (6)  appurtenant 
facilities.  In  addition  to  the  existing 
works,  the  applicant  proposes  to  install 
a  minimum  flow  unit  with  a  rated 
capacity  of  370  kW.  bringing  the  total 
station  capacity  to  3.570  kW.  The 
applicant  estimates  that  the  average 
annual  generation  is  15,397 
megawatthours.  The  project  was  found 
jurisdictional  under  UL  88-34-000. 
m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl.  and  D4. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE..  room  3104. 
Washington.  DC  20426.  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Mr. 
Richard  W.  Thomas.  Northeast  Service 
Company,  P.O.  Box  270.  Hartford,  CT 
06141-0270  (203)  665-3179. 

14  a.  Type  of  Application:  Exemption 
from  Licensing. 

b.  Project  No.  10678-001 

c.  Date  Filed:  December  6. 1989. 

d.  Applicant:  Western  Massachusetts 
Electric  Company. 

e.  Name  of  Project-  Indian  Orchard 
Project. 

f.  Location:  On  the  Chicopee  River. 
Hampden  County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a}-825(r). 

h:  Applicant  Contact:  Mr.  Richard  W. 
Thomas,  Northeast  Utilities  Service 
Company.  P.O.  Box  270.  Hartford.  CT 
06141-0270.(203)665-3719. 

i.  FERC  Contact-  Mary  Golato  (tag) 
(202)  219-2804. 

j.  Deadline  Date:  August  6. 1992. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D4. 

1.  Description  of  Project-  The  proposed 
project  would  consist  of  the  following 
facilities:  (1)  An  existing  concrete 
gravity  overflow  dam  about  402  feet 
long  and  22  feet  high;  (2)  an  existing 
reservoir  with  a  surface  area  of  about  74 
acres,  and  a  storage  capacity  of  about  70 
acre-feet,  and  a  normal  maximum 
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surface  elevation  of  161.0  feet  mean  sea 
level;  (3)  an  existing  power  canal;  (4)  an 
existing  steel  penstock  190  feet  long  and 
11  feet  in  diameter,  and  another  160  feet 
long  and  16  feet  in  diameter  (5)  an 
existing  powerhouse  containing  two 
existing  turbine-generator  units  totalling 
3.700  kilowatts  (kW);  (6)  an  existing 
14.25-kilovolt  transmission  line;  and  (7) 
appurtenant  facilities.  In  addition  to  the 
existing  works,  the  applicant  also 
proposes  to  install  a  minimum  flow  unit 
with  a  rated  capacity  of  430  kW, 
bringing  the  total  station  capacity  to 
4,130  kW.  The  applicant  estimates  that 
the  average  annual  generation  is  12.821 
megawatthours.  The  project  was  found 
jurisdictional  under  UL  8&-35-000. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl,  and  D4. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street  NE..  room  3104. 
Washington,  DC  20426.  or  by  calling 
(202)  219-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Mr. 
Richard  W.  Thomas.  Northeast  Service 
Company.  P.O.  Box  270.  Hartford.  CT 
06141-0270  (203)  666-3719. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11260-000. 

c.  Date  filed:  February  21. 1992.  and 
revised  May  11. 1992. 

d.  Applicant-  Town  of  Hope  Mills. 

e.  Name  of  Project-  Hope  Mills  #1. 

f.  Location:  On  the  Little  Rockfish 
Creek,  Town  of  Hope  Mills.  Rockfish 
Township,  Cumberland  County.  North 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a}-825(r). 

h.  Applicant  Contact:  Mr.  Wilbur 
Dees,  3701  South  Main  Street,  Hope 
Mills.  NC  28348.  (919)  423-4315. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

j.  Comment  Date:  August  8. 1992. 

k.  Description  of  Project:  The  existing 
inoperative  project  would  consist  of:  (1) 
A  500-foot-long.  33-foot-high  earthen 
dam  having  an  80-foot-long.  tainter-gate- 
controUed  concrete  spillway  near  its 
right  abutment;  (2)  a  reservoir  having  an 
85-acre  surface  area  and  a  1.000  acre- 
foot  storage  capacity  at  normal  surface 
elevation  105.0  feet  MSL;  (3)  an  intake 
structure  near  the  dam's  left  abutment; 

(4)  a  211-fbot-long  concrete-lined  canal; 

(5)  a  48-foot-long  steel  penstock;  (6)  a 
powerhouse  containing  a  530-HP 


turbine  operated  at  a  23-foot-head  and 
at  a  flow  of  125  cfs;  (7)  a  150-foot-Iong. 
40-foot-wide  concrete-lined  tailrace;  and 
(8)  appurtenant  facilities.  Applicant 
would  rehabilitate  the  existing  facilities, 
construct  a  new  powerhouse  containing 
a  250-kW  generator,  and  would  install  a 
50-foot-Iong.  23.000-v  transmission  line. 
Applicant  estimates  (hat  the  average 
annual  generation  would  be  1.23&-MW 
and  that  the  cost  of  the  studies  under 
the  permit  would  be  $25,000.  Project 
energy  would  be  sold  to  Carolina  Povwer 
and  Light  Company.  The  existing 
facilities  are  owned  by  the  applicant. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
Ag.  AlO.  B,  C  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Print. 

b.  Project  No.:  11282-000. 

c.  Dote  Filed:  April  20, 1992. 

d.  Applicant:  Summit  Hydropower. 

e.  Name  of  Project:  Gainer  Dam. 

f.  Location:  On  the  North  Branch 
Pawtuxet  River.  Town  of  Scituate, 
Providence  County.  Rhode  Island. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-«25(r). 

h.  Applicant  Contact-  Richard 
MacKowiak,  92  Rocky  Hill  Road. 
Woodstock.  CT  06281.  (203)  974-1803. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

j.  Comment  Date:  August  3. 1992. 

k.  Description  of  Project:  The  existing 
inoperative  project  would  consist  of:  (1) 
A  3,500-foot-long  earthen  dam  having  a 
250-foot-long  overflow-type  spillway  at 
its  right  (southwest)  abutment;  (2)  a 
reservoir,  known  as  the  Scituate 
Reservoir,  having  a  2,893-acre  surface 
area  and  a  108,374  acre-foot  gross 
storage  capacity  at  spillway  crest 
elevation  284  feet  MSL;  (3)  an  intake 
structure;  (4)  a  powerhouse  containing  a 
rehabilitated  1,500-kW  generating  unit 
operated  at  an  80-foot-net  head  and  at  a 
flow  of  300  cfs;  (5)  a  400-foot-long 
■'tailrace  timnel  and  a  700-foot-long 
excavated  tailrace;  (6)  a  400-foot-long 
underground.  2.3-kV  transmission  line; 
(7)  a  2.3/23.-kV  substation;  (8)  a  4.000- 
foot-long,  23.-kV  transmission  line;  and 
(9)  appurtenant  facilities. 

The  primary  purpose  for  the  existing 
facilities,  owned  by  the  Providence 
Water  Supply  Board  (PWSB),  is  water 
supply  for  the  City  of  Providence. 
Applicant  estimates  that  the  project 
average  annual  generation  would  be 
3.000,000  kWh  and  that  the  cost  of  the 
studies  under  the  permit  would  be 
$41,000.  Project  energy  would  be  sold  to 
Narragansett  Electric  or  to  PWSB. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C.  and  D2. 


17  a.  Type  of  Application:  5-MW 
Exemption. 

b.  Project  No.:  11291-000. 

c.  Date  filed:  May  18. 1992. 

d.  Applicant-  Star  Mill  Falls 
Campground,  Inc. 

e.  Name  of  Project:  Star  Milling. 

f.  Location:  On  the  Fawn  River  In 
LaGrange  County.  Indiana. 

g.  Filed  Pursuant  to:  Energy  Security 
Act  of  1980.  Federal  Power  Act  16  U.S.C. 
791  (a}-825(r). 

h.  Applicant  Contact:  Clyde  A. 
Wilson.  0505  W.  700  N.  Howe,  IN  46746. 
(219)  562-3755. 

i.  FERC  Contact-  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

j.  Deadline  Date:  July  17, 1992. 

k.  Description  of  Project  The  existing, 
operating  project  would  consist  of:  (1)  A 
350-foot-long  earthen  dam  having  a 
concrete  spillway;  (2)  a  brick 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
312-KVA;  (3)  a  reservoir  having  a  38- 
acre  surface  area  and  76  acre-foot 
storage  capacity;  (4)  a  tailrace;  and  (5) 
appurtenant  facilities.  The  existing 
facilities  are  owned  by  the  applicant. 

I.  Pursuant  to  {  4.32(b)(7)  of  18  CFR  of 
the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merits,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for  a 
study  with  the  Commission  not  later 
than  60  days  after  the  application  is 
filed  and  serve  a  copy  of  the  request  on 
the  applicant. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 
.  application,  a  competing  development 
application,  or  a  notice  of  intent  to  file 
such  an  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  preliminary  permits 
will  not  be  accepted  in  response  to  this 
notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
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must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  a  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 


B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Conmiission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
and  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  dale 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
•NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Director. 
Division  of  Project  Review.  Federal 
Energy  Regulatory  Commission.  Room 
1027.  at  the  above-mentioned  address.  A 
copy  of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 
representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  58  FR  23108. 
May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (August  18. 
1992  for  Project  Nos.  10675-001  through 
10678-001).  All  reply  comments  must  be 
filed  with  the  Commission  within  105 
days  from  the  date  of  this  notice. 
(October  2. 1992  for  the  above- 
mentioned  projects). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST."  "MOTION 
TO  INTERVENE."  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION."  "COMPETING 
APPLICATION."  "COMMENTS." 
"REPLY  COMMENTS," 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director.  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission,  room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
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in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D6.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
S  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8, 1991,  56  FR  23108, 
May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (July  27, 
1992  for  P-2441-009  and  P-2508-002).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (September  9, 1992 
for  the  above-mentioned  projects). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  Filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST."  "MOTION 
TO  INTERVENE,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
.Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  oopy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 


representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  Hlings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  56  FR  23108, 
May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (August  3, 
1992  for  P-6287-002).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (September  17, 1992 
for  P-«287-O02). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  'TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  submitting  the  filing;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  IB  CFR  4.34(b).  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 


proceeding,  in  accordance  with  18  CFR 
4.34(b),  and  385.2010. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is -not 
now  requesting  comments, 
recommendations,  terms  and  conditions, 
or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the  Commission 
will  issue  a  public  notice  requesting 
comments,  recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST'  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing  responds: 
(3)  furnish  the  name,  address,  and 
telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
applicenion  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  204^6.  An  additional  copy  must  be 
sent  to  Director.  Division  of  Project 
Review.  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  June  22, 1992,  Washington.  DC 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  92-15110  Filed  6-26-92:  8:45  ami 

BILLtMG  CODE  6717-01-M 


(Docket  Nos.  ER91-620-000  and  EL92-31- 
000) 

Central  Maine  Power  Co.;  Order 
Directing  Summary  Disposition, 
Accepting  for  Filing  and  Suspending 
Rates  as  Modified,  Initiating 
Investigation,  Denying  Waiver  of 
Notice,  Establishing  Hearing 
Procedures  and  Refund  Effective  Date, 
and  Clarifying  Fuel  Adjustment  Clause 
Requirements  With  Respect  to  Fb 
Component 

Issued  June  22, 1992. 

Before  Commissioners:  Martin  L  Allday, 
Chairman:  Charles  A.  Trabandt,  Elizabeth 
Anne  Moler.  Jerry  J.  Langdon  and  Branko 
Terzic. 
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On  August  30. 1991.  Central  Maine 
Power  Company  (Central  Maine)  filed  a 
firm  power  rate  increase  applicable  to 
three  wholesale  customers  ^  intended  to 
track  rate  changes  approved  by  the 
Maine  Public  Service  CommisBion  for 
Central  Maine's  retail  customers.* 
Central  Maine  claimed  that  the  revised 
rates  produced  an  increase  of  $382,505 
based  on  a  calendar  year  1989  test  year. 
Central  Maine  stated  that  $109,000  of  the 
increase  was  for  a  so-called  "attrition 
allowance"  (to  reflect  erosion  in  the  rate 
of  return  resulting  from  expenses 
increasing  more  rapidly  than  revenues 
after  the  end  of  its  1989  test  year). 
Central  Maine  requested  waiver  of  the 
sixty-day  prior  notice  requirement.  18 
CFR  3S.3(d)  (1991).  to  permit  an  effective 
date  of  October  1. 1991.  In  support  of  its 
request  for  waiver.  Central  Maine  stated 
that  its  rate  increase  was  justified  and  a 
failure  to  grant  the  requested  waiver 
would  penalize  Central  Maine. 

On  October  29. 1991.  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation  pirector), 
issued  a  deficiency  letter.  Among  other 
things,  the  letter  directed  Central  Maine 
to  eliminate  the  attrition  allowance 
consistent  with  Commission  precedent' 
to  revise  its  base  cost  of  fuel  to  reflect 
only  those  test  year  costs  eligible  for 
fuel  clause  recovery  under  S  35.14(a)(2) 
of  the  Commission's  regulations,  and  to 
provide  revenue  data  for  the  test  year.* 


'  The  three  wholesale  customers  ure:  Kennebunk 
Light  and  Power  Districl.  Madison  Electric  Works 
and  Fox  Island  Electric  Cooperative.  Inc 
(collectively.  Customers). 

•  Central  Maine  also  proposed  to  continue 
collecting  purchased  power  costs  from  qualifying 
facilities  (QF)  through  its  fuel  adjustment  clause  in 
its  rates  to  the  wholesale  customers. 

In  Docket  No.  ER87-611-000.  Central  Maine  was 
granted  waiver  of  S  35.14  of  the  Commission's 
regulations.  18  CFR  35.14  (1991).  to  permit  recovery 
of  '.Is  QF  purchased  power  expenses  through  the 
fuel  adjustment  clause.  The  letter  order  in  Docket 
.\d.  ER87-61-000  permitted  Central  Maine  to 
recover  QF  costs  in  this  mantier  l>ecause  Central 
Maine  demonstrated  that  its  QF  expenses  were 
significant  and  sufficiently  volatile.  See.  e.g.. 
Oklahown  Municipal  Power  Authority  v  Public 
Senice  Company  of  Oklahoma.  56  FFJ«C  |  61.028  at 
61.10a  »n.9  (1991). 

In  the  instant  docket.  Central  Maine  has  provided 
current  information  that  indicates  that  its  QF 
expenses  remain  significant  and  sufficiently 
volatile  Therefore,  we  will  allow  Central  Maine  to 
continue  to  pass  through  QF  purchased  power 
c\pense8  through  its  fuel  adjustment  clause. 

^  See.  e.g..  Missi-ssippi  Power  and  Light  Company. 

18  FtRC  ^  er  nfl8  at  ei.ieo  (i982). 

«  While  Central  Maine  provided  revenue  data  for 
the  twelve  months  before  and  after  the  requested 
October  1. 1991  effective  date,  no  revenue  data  were 
provided  for  its  proposed  rate  increase.  As  a 
cunsequencfi.  the  Director  was  unable  to  confirm 
whether  the  proposed  rates  recovered  Central 
Maine's  claimed  revenue  requirement. 


On  January  13. 1992.  Central  Maine 
filed  a  response  to  the  deficiency  letter. 
Central  Maine  eliminated  the  attrition 
allowance  and  revised  the  base  cost  of 
fuel.  Central  Maine  provided  present 
revenue  data  for  the  test  year,  but  did 
not  provide  proposed  revenue  data 
which  would  support  its  proposed  rates. 
While  the  attrition  allowance  which 
Central  Maine  had  eliminated 
represented  $109,000  of  the  rate 
increase.  Central  Maine  claimed  that  its 
revised  rates  would  now  produce  a  rate 
increase  of  $352,546,  only  $30,000  less 
than  the  increase  it  had  claimed  was 
produced  by  its  original  proposal. 
Central  Maine  claimed  that  the 
difference  was  caused  by  the  Director's 
directive  to  update  the  base  cost  of  fuel 
which,  according  to  Central  Maine, 
increased  its  rates  by  $96,000.  Central 
Maine  also  renewed  its  request  for 
waiver  of  notice  to  permit  an  October  1, 
1991  effective  date.  In  support.  Central 
Maine  argued  that  the  deficiency  letter 
primarily  requested  clarification  and 
corrections  to  a  cost  study  although 
Central  Maine  was  not  obligated  to 
submit  a  cost  study  under  the 
Commission's  abbreviated  filing 
requirements.  See  18  CFR  35.13(a)(2) 
(1991). 

On  February  25. 1992.  Central  Maine 
amended  its  response  to  reinstate  the 
base  cost  of  fuel  it  had  included  in  its 
original  submittal.*  Central  Maine 
stated  that  the  Customers  requested  that 
it  reinstate  the  original  base  because  the 
revision  directed  by  the  Director 
produced  an  additional  rate  increase  of 
$96,000.  Central  Maine  also  asserted 
that,  in  Boston  Edison  Company.  8  FERC 
I  63.007  at  65.110  (1977).  afTd,  Opinion 
No.  53.  8  FERC  H  61.077  at  61.278-79. 
reh  g  denied.  Opinion  No.  53-A.  9  FERC 
H  61.002  (1979).  the  Commission  rejected 
a  proposal  by  the  Commission's  trial 
staff  to  require  the  company  to  increase 
the  base  cost  of  fuel  to  reflect  test  year 
fuel  costs.  Central  Maine  claimed  that 
its  proposed  rates,  as  revised  in  the 
February  25, 1992  submittal,  produce  a 
rate  increase  of  $256,133.  Although 
Central  Maine  filed  the  aforementioned 
data,  Central  Maine  again  failed  to 
provide  any  proposed  revenue  data 
which  would  support  its  proposed  rates. 


'  Central  Maine  8  August  30. 1991  submittal 
contained  the  existing  base  cost  of  fuel  of  10.4521 
mills/kWh.  In  its  January  13, 1992  response  to  the 
Directors  deficiency  letter.  Central  Maine  revised 
the  base  to  32.9304  mills/kWh  to  reflect  all  of  its 
test  year  expenses  eligible  for  fuel  clause  recovery 
(including  the  QF  expenses  eligible  for  fuel  clause 
recovery  pursuant  to  Central  Maine's  existing 
waiver,  see  supra  note  2.).  In  the  February  25, 1992 
filing.  Central  Maine  reinstated  the  base  of  10.4521 
mills/kWh. 


On  April  10. 1992.  the  Diirector  issued 
a  second  deficiency  letter  directing 
Central  Maine  to  provide  proposed 
revenue  data  for  its  pr(^x>sed  rates. 

On  April  23, 199Z  Central  Maine  fileil 
the  proposed  revenue  data.  Central 
Maine  again  requested  waiver  of  notice 
to  permit  an  October  1. 1991  effective 
date. 

Notices  of  Filings  and  Responses 

Notices  of  the  filings  were  published 
in  the  Federal  Regirter,^  with  comments, 
protests  or  interventions  due  on  or 
before  May  13. 1992.  On  January  3G. 
1992.  the  Customers  filed  a  njotion  to 
intervene.  The  Customers  oppose  the   - 
revision  to  the  base  cost  of  fuel  reflected 
in  Central  Maine's  January  13. 1992 
submittal  because,  they  claim,  it  will 
increase  rates  by  $96,000  per  year.  The 
customers  also  request  that  Central 
Maine's  request  for  waiver  of  notice  be 
rejected  and  that  a  prospective  effective 
date  be  established.  The  Customers 
claim  that  a  retroactive  date  would  pose 
a  hardship. 

Discussion 

1.  Interventions 

Under  Rule  214  of  the  Commission's 
Rules  of  Practice  and  Procedure.^  the 
timely,  unopposed  motion  to  intervene 
serves  to  make  the  Customers  parties  to 
this  proceeding. 

2.  Fuel  Clause  Base  and  Clarification  of 
Fuel  Adjustment  Clause  Requirements 
With  Respect  to  Fb  Component 

The  Director  directed  Central  Maine 
to  revise  the  base  cost  of  fuel  to  reflect 
its  test  year  fuel  expenses.  At  first. 
Central  Maine  did  so.  but  it  later  filed 
revised  rates  to  reinstate  its  existing 
base.  In  support.  Central  Maine  argues 
that,  in  Boston  Edison,  supra,  the 
Commission  rejected  a  trial  staff 
proposal  to  revise  the  base  cost  of  fuel 
to  reflect  test  year  fuel  costs.  Central 
Maine  also  states  that,  if  it  were  to 
revise  its  base  cost  of  fuel  to  reflect  test 
year  fuel  expanses,  the  revised  rates 
would  produce  an  additional  increase  of 
$96.000.» 

Section  35.14(a)(1)  of  the  regulations 
provides: 

The  fuel  clause  shall  be  of  the  form  that 
provides  for  periodic  adjustments  per  VWh  of 
sales  equal  to  the  difference  between  the  fuel 
and  purchased  economic  power  costs  per 
kWh  of  sales  in  the  base  period  and  in  the 
current  period: 


•  Eg..  57  FR  19611  (1992). 

'  18  CFR  385.214  (1991). 

'  As  discussed  infra  note  20,  Central  Maine  « 
incurred.  A  change  in  the  base  coat  of  foel  will  not 
increase  the  total  revenue  requirement. 


^ 
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Adjustment  Facfor=Fm/Sm-Fb/Sb  Where: 
F  is  the  expense  of  fossil  and  nuclear  fuel  and 
purchased  economic  power  in  the  base  (b) 
and  current  (m)  periods:  and  S  is  the  kWh 
sales  in  the  base  and  current  periods,  all  as 
defined  below.* 

Section  35.14(a)(6)  of  the  regiilations. 
in  turn,  provides: 

The  cost  of  fossil  fuel  shall  include  no 
items  other  than  those  listed  in  Account  151 
of  the  Commission's  Uniform  System  of 
Accounts  for  Public  Utilities  and  Licensees. 
The  cost  of  nuclear  fuel  shall  be  that  as 
shown  in  Account  518,  except  that  if  Account 
518  also  contains  any  expense  for  fossil  fuel 
which  has  already  been  included  in  the  cost 
of  fossil  fuel,  it  shall  be  deducted  from  this 
account.  (Paragraph  C  of  Account  518 
includes  the  cost  of  other  fuels  used  for 
ancillary  steam  facilities.)  '<> 

In  a  series  of  cases  addressing  the  fuel 
adjustment  clause  regulation,  we  have 
stated  that  the  cost  of  fuel  included  in  a 
fuel  adjustment  clause  can  include  (for 
fossil  fuel)  no  costs  other  than  those 
listed  in  Account  151  of  the  Uniform 
System  of  Accounts,  i.e,  it  can  include 
no  costs  other  than  those  eligible  for  fuel 
clause  recovery  under  §  35.14  of  the 
regulations."  However,  we  have  never 
defmed  what  is  the  "base  period"  for 
purposes  of  determining  what  is  the 
base  period  cost  of  fuel.  We  therefore 
take  this  opportunity  to  interpret  our 
fuel  adjustment  clause  regulation  by 
defming  what  is  the  "base  period." 

The  Commission's  evaluation  of  a 
utility's  rates  and  its  determination  of 
what  rates  are  just  and  reasonable  are 
typically  done  by  comparison  to  a 
utility's  cost  of  providing  service  during 
a  period  of  time  known  as  a  "test 
period."  '* 


»  IB  CFR  35.14(a)(1)  (1991). 

">  18  CFR  35.14(a)(6)  (1991). 

' '  E.g..  CentrtI  Illinois  Public  Service  Company. 
58  FERC  I  61,186  at  61.577-78.  reh'g  denied.  59  FERC 
161.219  (1992):  Illinois  Power  Company,  52  FERC 
161,162  at  61,  621-25  (1990):  accord.  Cities  and 
Villages  of  Bangor  et  al.  v.  FERC.  922  F.Zd  861,  862- 
63  (DC.  Cir.  1991):  Minnesota  Power  a  Light 
Company  v.  FERC,  852  F.2d  1070, 1072-73  (8lh  Cir. 
1988):  see  also  Kansas  City  Power  and  Light 
Company,  Opinion  No.  34a  51  FERC  ^61,285  (1990) 
(fuel  clause  should  reflect  the  cost  of  providing 
current  service). 

"  E.g..  Northeast  Utilities  Service  Company.  52 
FERC  161,336  al  62,317  (1990).  revd  in  part  on  other 
grounds.  City  of  Holyoke  Gas  a  Electric  Department 
V.  FERC  No.  90-1565  (D.C.  Cir.  )an.  2&  1992): 
Metropolitan  Edison  Company.  Opinion  No.  304, 44 
FERC  161.503  al  61,146  (1988):  Delmarva  Power  and 
Light  Company,  Opinion  No.  262.  38  FERC  161.098  at 
61,257  (187),  rehg  denied.  43  FERC  161.520  (1988): 
Ohio  Edison  Company,  Opinion  No.  170,  23  FERC 
161,344  at  61,749  (1983):  accord,  e.g..  Delmarva 
Power  a  Light  Company  v.  FERC.  770F.2d  1131. 
1132.  113&-39(D.C.  Cir.  1965):  NEPCO  Municipal 
Rate  Committee  v.  FERC.  668  F.2d  1327.  1333-39 
(D.a  Cir  1981).  cert  denied.  457  U.S.  1117  (1982): 
Indiana  Municipel  Electric  Association  v.  FERC.  629 
F.2d4m  462-83  (D.C.  Cir  1980).  We  odd  that,  while 
we  typically  have  used  costs  os  a  basis  for  setting 
rates,  we  do  not  hove  to  do  so.  and  that  we  have 


Consequently,  we  believe  it 
appropriate  that,  the  base  period  be 
defmed  as  the  test  period."  Not  only 
does  this  treat  fuel  costs  similarly  to  all 
other  costs.'*  but  this  also  is  consistent 
with  the  purpose  of  our  fuel  adjustment 
clause  regulation — which  is  to  allow  for 
recovery  in  rates  of  changes  in  fuel  costs 
without  the  necessity  of  successive  rate 
filings." 


accepted  rates  that  are  instead  market-based.  Eg.. 
Entergy  Services,  Inc..  58  FERC  161.234  al  61.752-53 
(1992),  reh'g  pending. 

Indeed  when  a  utility  Tiles  a  change  in  rates  it 
files  updated  cost  of  service  data  reflecting  current 
costs.  See  18  CFR  35.13  (1991);  see  also  Arkansas 
Power  a  Light  Company.  29  FERC  161,053  at  61.117 
(1984).  There  is  no  reason  why  fuel  costs  should  be 
accorded  different  treatment. 

"  As  to  the  relationship  between  this 
determination  and  our  earlier  order  in  Louisiana 
Power  flight  Company.  57  FERC  1  61,101  (1991), 
discussing  how  refunds  are  to  be  calculated  when 
violations  are  found,  we  reaffirm  what  we  stated  in 
that  order 

As  a  general  matter,  if  a  fuel  adjustment  clause  is 
properly  developed,  no  ineligible  costs  would  be 
included  in  the  Fb  component.  In  that  situation,  if  a 
utility  recovered  ineligible  costs  through  its  fuel 
clause,  the  amount  to  be  refunded  would  t>e  the 
amount  of  ineligible  costs  included  in  the  current 
monthly  cost  of  fuel  component  Fm.  However,  there 
may  be  situations  *  '  '  where  such  costs  have  been 
included  in  Fb  and  in  turn,  recovered  through  base 
rates.  We  will  allow  a  utility  to  show  that  such 
costs  have  been  included  in  Fb  (and  reflected  in 
base  rates)  and  thereby  limit  its  refund  liability  to 
the  difference  between  the  amounts  of  such  costs 
included  in  Fm  and  such  costs  included  in  Fb,  plus 
interest.  The  utility  bears  the  burden  of  proving  the 
amount  of  ineligible  costs  included  in  Fb.  If  it  fails 
to  do  so.  refunds  will  be  ordered  as  if  all  ineligible 
costs  were  Included  in  Fm  only.  We  note  that  a 
-showing  may  be  sustained  only  if  either  (a)  There  is 
a  consensus  among  the  parlies  regarding  the 
ineligible  costs  included  in  Fb:  or  (b)  the  originally 
filed  cost  support  from  the  utility's  application  that 
established  Fb  is  sufficiently  clear  regarding  the 
level  of  ineligible  costs  included  in  Fb, 

Mat  61.386  n.49. 

'*  See  supra  note  12. 

"  See.  e.g..  Fuel  Adjustment  Clauses  in 
Wholesale  Rate  Schedules.  52  FPC  1304, 1305  (1974) 
("the  purpose  of  this  fuel  adjustment  clause  is  to 
keep  the  utilities  whole  with  regard  to  changes  in 
the  fuel  costs  per  Kwh  sold"):' accord  Wholesale 
Rate  Schedules — Fuel  Adjustment  Clauses.  Notice 
of  Proposed  Rulemaking,  39  FR  28910,  26910  (1974) 
(proposed  fuel  adjustment  clause  rate  adjustment 
"will  be  based  on  the  difference  in  fuel  cost  per 
Kwh  generated  by  fossil  and  nuclear  fuel  sources 
for  the  current  period  from  the  cost  of  fuel  in  a  base 
period '):  Wholesale  Rate  Schedules — Fuel 
Adjustment  Clauses,  Notice  of  Proposed 
Rulemaking,  38  FR  17253. 17253  (1973)  (using 
language  almost  identical  to  1974  notice  of  proposed 
rulemaking):  see  also  18  CFR  35.14(a)(9)  (1991)  (rate 
filings  containing  proposed  new  fuel  adjustment 
clause  or  change  in  existing  fuel  adjustment  clause 
shall  include  "detailed  cost  support  for  the  base 
cost  of  fuel"  and  "|f|ull  cost  of  service  data  unless 
the  utility  has  had  the  rate  approved  by  the 
Commission  within  a  year ). 


Insofar  as  Central  Maine's  filing  at 
issue  here  is  concerned,  a  change  in  the 
base  period  cost  of  fuel  does  not  affect 
the  revenue  requirement,"  and 
therefore  requiring  that  Central  Maine's 
base  period  cost  of  fuel  be  updated  will 
have  no  adverse  effect  on  either  Central 
Maine  or  its  ratepayers.  Accordingly, 
Central  Maine's  proposal  to  leave 
unchanged  its  pre-existing  base  period 
cost  of  fuel  is  denied. 

As  to  the  Boston  Edison  case  cited  by 
Central  Maine,  in  particular,  the 
Commission  summarily  affirmed  the 
judge's  decision  that  there  was  no 
reason  to  change  the  base  period  cost  of 
fuel  "in  the  proceeding."  •'  Moreover,  it 
is  apparent  that  the  judge's  decision  in 
that  proceeding  was  influenced  by  a 
concern  that  the  company  might 
underrecover  its  costs  if  the  base  period 
cost  of  fuel,  Fb,  were  modified  because  a 
corresponding  adjustment  to  the  base 
rates  might  be  improper.  These 
considerations  are  not  present  here. 

3.  Rates  Designed  to  Reflect  a  Revenue 
Requirement  Higher  Than  That 
Supported  by  Central  Maine 

In  its  April  23. 1992  submittal,  Central 
Maine  provided  proposed  revenue  data 
and  the  data  indicate  that  its  proposed 
rates  filed  on  January  13. 1992  [i.e., 
reflecting  the  updated  base  cost  of  fuel) 
result  in  test  year  revenues  of  $6,977,875. 
Central  Maine's  cost  study  supports  a 
revenue  requirement  of  $6,682,921.  Thus. 
Central  Maine's  rates  are  designed  to 
recover  $294,954  more  than  its  costs. 
Consistent  with  Potomac  Edison 
Company,  15  FERC  161,033  at  61,056 
(1981),  and  Empire  District  Electric 
Company,  19  FERC  161,303  at  61,959 
(1982).  Central  Maine  cannot  propose  a 
rate  that  exceeds  the  revenue 
requirement  reflected  in  its  own  cost-of- 
service.  Central  Maine  is  therefore 
directed  to  reduce  its  proposed  rated  by 
$294,954  so  that  its  proposed  rates  do 
not  exceed  its  revenue  requirement. 

4.  Lagging  Fuel  Clause 

Central  Maine's  fuel  clause  defines 
the  monthly  fuel  adjustment  factor  as 
the  cost  of  fuel  in  the  current  month. 
When  Central  Maine  submitted  its 
proposed  revenue  data  on  April  23, 1992, 
Central  Maine  explained  that  it  ignores 
this  definition  and,  in  practice,  computes 
the  monthly  fuel  clause  factor  using  fuel 
costs  for  the  prior  month.  While  a  so- 
called  "lagging"  fuel  clause  of  this  type 
is  common  in  the  industry.  Central 
Maine's  rate  schedule  fails  to  reflect 


'•See/>)/'ranole20. 

"  8  FERC  al  61.278-79  (summarily  affirming  8 
FERC  at  85,110). 


2B856 
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the  rate  it  ia  charging  Central  Maine  is 
directed  to  revise  the  fuel  clause 
accordingly. 

5.  Fuel  Synchronization 

The  Commission  requires  that  test 
year  fuel  revenues  and  costs  be 
synchronized.'*  That  is,  the  proposed 
test  year  fuel  revenues  should  recover 
test  year  fuel  costs.  Central  Maine  has 
failed  to  synchronize  its  fuel  costs  and 
revenues  and,  therefore  summary 
disposition  is  appropriate.  This 
summary  adjustment  will  require 
Central  Maine  to  reduct  its  proposed 
rates  by  an  additional  $57,515. 

6.  Suspension,  Hearing,  and 
Investigation 

0\M  preliminary  analysis  of  Central 
Maine's  proposed  rates,  as  amended  to 
reflect  the  summary  dispositions 
ordered  above,  indicates  that  the 
proposed  rates  have  not  been  shown  to 
be  just  and  reasonable,  and  may  be 
unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful.  Accordingly,  we 
shall  accept  Central  Maine's  proposed 
rates  for  filing,  as  amended  to  reflect  the 
summary  dispositions  ordered  above, 
suspend  them,  and  set  them  for  hearing 
as  ordered  below. 

In  West  Texas  Utilities  Company,  18 
FERC  f  61.189  (1982),  we  explained  that 
where  our  preliminary  review  indicates 
that  proposed  rates  may  be  unjust  and 
unreasonable,  and  may  be  substantially 
excessive,  as  defined  in  West  Texas,  we 
would  generally  impose  a  maximum 
suspension.  Since  our  preliminary 
analysis  indicates  that  the  proposed 
rates,  even  reflecting  the  summary 
dispositions  ordered  above,  may 
produce  substantially  excessive 
revenues,  we  wnll  suspend  the  proposed 
rates  for  five  months.  Accordingly,  we 
will  accept  Central  Maine's  proposed 
rates  forfHing,  as  modified  to  reflect  the 
summary  dispositions  ordered  above, 
suspend  them  for  five  months  to  become 
effective  on  November  23. 1992,  subject 
to  refimd.  and  set  them  for  hearing.  As 
discussed  in  more  detail  below,  we  will 
deny  Central  Maine's  request  for  waiver 
o;  notice. 

Oiu'  preliminary  analysis  of  Central 
Maine's  proposed  rates,  as  amended  to 
reflect  the  summary  dispositions 
ordered  above,  suggests  not  only  that 
the  proposed  increase  has  not  been 
sncwn  to  be  just  and  reasonable,  and 
may  be  anjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 


"See.  e.g..  Utah  Power  A  Light  Company. 
Opinion  No.  113. 14  FERC  fHl.lM  at  61.297-98. 
clanfied  15  FERC  ^61.036.  order  on  nhg.  Opinion 
No  IIJ-A.  15  FERC  161,07b  (1981). 


Otherwise  unlawful,  but  also  that  the 
pre-existing  rates  may  be  excessive. 
Accordingly,  in  addition  to  suspending 
the  proposed  rates  for  five  months  and 
setting  them  for  hearing,  we  will  also 
institute  an  investigation  in  Docket  No. 
EL92-31-O00  of  the  present  rates 
pursuant  to  section  206  of  the  Federal 
Power  Act.  18  U.S.C.  824e  (1988).  and 
establish  a  refund  effective  date. 

In  cases  where  the  Commission 
institutes  a  section  206  investigation  on 
its  own  motion,  section  206(b)  requires 
that  the  Commission  establish  a  refund 
effective  date  that  is  no  earlier  than  60 
days  after  publication  of  the 
Commission's  notice  of  investigation, 
but  no  later  than  five  months 
subsequent  to  the  expiration  of  the  60- 
day  period.  In  these  circumstances,  we 
will  establish  the  earliest  possible 
refund  effective  date  in  order  to  give 
maximum  protection  to  customers.  i.e., 
60  days  after  publication  of  this  order  in 
the  Federal  Register. 

Section  206  also  requires  that  if  the 
Commission  has  not  rendered  a  final 
decision  by  the  refund  effective  date  or 
by  the  conclusion  of  the  180-day  period 
commencing  upon  initiation  of  a 
proceeding  pursuant  to  section  206, 
whichever  is  earlier,  the  Commission 
shall  state  the  reasons  why  it  has  failed 
to  do  so  and  shall  state  its  best  estimate 
as  to  when  it  reasonably  expects  to 
make  such  a  decision.  To  implement 
that  requirement,  we  will  direct  the 
presiding  judge  to  provide  a  report  to  the 
Commission  15  days  before  the  refund 
effective  date  in  the  event  the  presiding 
judge  has  not  1^  that  date  certified  to 
the  Commission:  (1)  A  settlement  which, 
if  accepted,  would  dispose  of  the 
proceeding;  or  (2)  an  initial  decision. 
The  judge's  report,  if  required,  shall 
advise  the  Commission  as  to  the  status 
of  the  investigation  and  provide  the  best 
estimate  of  the  expected  date  of 
certification  of  a  settlement  or  an  initial 
decision. 

7.  Waiver  of  Notice 

Centra!  Maine  supports  its  request  for 
waiver  of  notice  by.  arguing  that  its 
proposed  rate  increase  is  fully  justified, 
that  its  cost  study  could  not  be  deficient 
because  Central  Maine  had  no 
obligation  to  file  the  study  under  the 
abbreviated  filing  requirements,  and 
that  the  Customers  contributed  to  the 
delay  by  requesting  that  Central  Maine 
reinstate  the  existing  fuel  clause  base. 
Central  Maine  is  wrong  on  all  counts. 

As  discussed  above,  our  preliminary 
analysis  indicates  that  the  increase  is 
not  fully  justified.  Moreover,  even  if  an 
increase  may  be  justified,  that  is  no 
basis  to  deny  customers  adequate 
notice.  While  Central  Maine  is  eligible 


to  file  under  the  abbreviated  filing 
requii^ments.  those  requirements  do  not 
excuse  the  utility  from  filing  cost 
support.  Since  the  cost  study  was  the 
basis  Central  Maine  chose  to  support  its 
filing,  Central  Maine  is  required  to  fully 
explain  it."  Finally,  while  the 
Customers'  request  for  Central  Maine  to 
reinstate  the  existing  fuel  clause  base 
contributed  to  the  delay,  the  Customers 
requested  it  only  because  Central  Maine 
erroneously  told  them  that  the  new  base 
would  produce  an  additional  $96,000 
increase.'"  Moreover,  even  if  Central 
Maine  on  its  own  had  not  revised  its 
filing  on  February  25. 1992.  the  Director 
would  have  issued  the  second 
deficiency  letter  to  obtain  the  necessary 
revenue  data. 

Therefore,  waiver  of  notice  will  be 
denied  and  the  five-month  suspension 
will  be  measured  from  60  days  after 
April  23. 1992.  the  date  ti»e  filing  was 
completed.  Accordingly,  the  proposed 
rates,  as  modified  by  summary 
disposition,  will  become  effective 
November  23. 1992.  subject  to  refund. 

8.  Consolidation 

Given  the  common  questions  of  law 
and  fact  presen^d.  we  shall  consolidate 
Docket  Nos.  ER91-620-000  and  EL92-31- 
000  for  purposes  of  hearing  and  decision. 

The  Commission  orders 

(A)  Central  Maine  is  herpby  directed 
to  file  revised  rates  and  a  revised  cost  of 
service  within  60  days  of  the  date  of  this 
order  reflecting  the  summary 


'•  .Moreover,  the  deficiency  letter  did  not  simply 
require  minor  clarifications.  It  directed  Central 
Maine  to  file  revisions  to  comply  with  Commission 
precedent  and  to  provide  data  necessary  to 
evaluate  the  filing.  For  example,  not  until  Apnl  23. 
1992  did  Central  Maine:  (1)  Explain  that  lor  years  it 
had  b«en  compntin^  its  fuel  clause  billings  using  a 
lugging  fuel  clause  even  though  its  rate  schedule 
provided  otherwise:  and  (2)  pnnide  revenue  data 
for  the  proposed  rates. 

•"  As  to  Central  Maine's  claim  that  a  revised  base 
will  produce  an  additional  increase  of  996.0(X).  this 
is  mathematically  mcorrect.  Rates,  if  properly 
designed,  should  recover  no  more  than  the  test  year 
revenue  ruquirement.  Consequently,  wrth  respect  to 
the  total  revenue  requirement — as  a  matter  of 
simple  mbfhematics — it  would  not  matter  whether 
the  fuel  tidjustment  clause  base  is  set  at  zero,  at  a 
level  below  test  year  fuel  costs,  at  a  level  equal  to 
test  year  fuel  costs,  or  at  a  level  above  test  year  fuel 
costs.  This  is  because,  regardless  of  how  the  base 
cost  of  fuel  changes,  the  fuel  adjustment  clause 
works  in  conjunction  wtthi  he  energy  charge  to 
recoverno  mere  tfian  the  actual  cost  of  fuel.  If  more 
is  recovered  in  the  energy  charge.  less  will  be 
recovered  through  the  fuel  adfustment  clause  and  if 
less  is  recovered  in  the  energy  charge,  more  will  be 
recovered  through  the  fuel  adjustment  clause.  In 
short,  in  all  cases,  tf  properly  designed,  the  various 
components  of  the  rates,  including  the  fuel 
adjuDtment  clause,  will,  together,  recover  no  more 
than  the  test  year  rewnuc  requirement  A  revised 
base  cost  of  fuel  Iberefore  will  not  increase  the  total 
revenue  requirement. 
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dispositions  set  forth  in  the  body  of  this 
order. 

(6)  Central  Maine's  proposed  rates  are 
hereby  accepted  for  filing,  as  modified 
in  accordance  with  Ordering  Paragraph 
(A)  above,  and  are  suspended  for  five 
months  from  60  days  after  completion  of 
the  filing,  to  become  effective  on 
November  23, 1992,  subject  to  refund. 

(C)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  ^e  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 

205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  chapter  I),  a 
public  hearing  shall  be  held  in  Docket 
No.  ER91 -820-000  concerning  the 
justness  and  reasonableness  of  Central 
Maine's  proposed  rates. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  section 

206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  end  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  chapter  I),  a 
pubhc  hearing  shall  be  held  in  Docket 
No.  EL92-31-OO0  concerning  the  justness 
and  reasonableness  of  Central  Maine's 
present  rates. 

(E)  The  Commission  trial  staff  is 
hereby  directed  to  file  top  sheets  within 
ten  (10)  days  of  the  date  of  this  order. 

(F)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in 
these  proceedings  to  be  held  within 
approximately  fifteen  (15)  days  after 
service  of  trial  staff  top  sheets,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  810  First  Street 
NE..  Washington  DC  20428.  The 
presiding  judge  is  authorized  to 
establish  procedural  dates  (including  a 
date  for  the  submission  of  Central 
Maine's  case-in-chief)  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 

■  provided  for  in  the  Commission's  Rules 
of  Practice  and  Procedure. 

(G)  The  refund  effective  date  in 
Docket  No.  EL92-31-000  established 
pursuant  to  section  206  of  the  Federal 
Power  Act  shall  be  60  days  following 
publication  in  the  Federal  Register  of  the 
order  as  discussed  in  Ordering 
Paragraph  (H)  below. 

(H)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 


(I)  In  the  event  that  15  days  before  the 
refund  effective  date  the  presiding 
administrative  law  judge  has  not 
certified  to  the  Commission  either  (1)  A 
settlement  which,  if  accepted,  would 
dispose  of  the  proceeding;  or  (2)  an 
initial  decision,  then  the  judge  shall 
report  to  the  Commission  on  the  status 
of  this  proceeding  and  provide  a  best 
estimate  of  when  the  judge  expects  to 
dispose  of  the  proceeding. 

(J)  Central  Maine  is  hereby  advised 
that  the  rate  schedule  designations  will 
be  assigned  following  Central  Maine's 
filing  of  revised  rates  pursuant  to 
Ordering  Paragraph  (A)  above. 

(K)  Central  Maine's  request  for  waiver 
of  the  notice  requirement  is  hereby 
denied. 

(L)  Docket  Nos.  ER91-620-000  and 
ELg2-31-000  are  hereby  consolidated  for 
purposes  of  hearing  and  decision. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  92-15111  Filed  6-26-92;  8:45  am] 
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[Docket  Nos.  RP92-1-000  and  CP92-71- 
000] 

Northern  Natural  Gas  Co.;  Informal 
Settlement  Conference 

)une  22. 1991. 

Take  notice  that  an  hiformal 
settlement  conferenceVill  be  convened 
in  the  above-captioned  proceeding  at  10 
a.m.  on  July  1, 1992,  at  the  o^ices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE.,  Washington,  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
383.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076,  or  John  J.  Keating,  (202)  208-0762. 

Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  92-15108  Filed  6-28-92;  8:45  am] 

SNXINQ  COOe  6717-Ot-M 


[Docket  No.  RP91-203-000] 

Tennessee  Gas  Pipeline  Co.;  Informal 
Settlement  Conference 

June  22. 1992. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  July  16, 1992,  at  10 
a.m.,  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First  Street. 
NE.,  Washington,  DC,  for  the  purpose  of 
exploring  a  settlement  of  cost-of-service 
and  throughout  issues  in  the  captioned 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  Williams  at  (202)  208-0743,  or 
Dennis  H.  Melvin  at  (202)  208-0042. 
Lois  D.  CasbeU, 
Secretary. 
(PR  Doc  9^-15109  Filed  6-28-92:  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  June  1  Through 
June  5, 1992 

During  the  week  of  June  1  through 
June  5, 1992,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Refund  Applications 

Norton  Company.  6/2/92,  RF272-01768, 
RD272-01768.  RF272-11947.  RD272- 
11947 

The  DOE  issued  a  Decision  and  Order 
granting  two  Applications  for  Refund 
filed  by  Norton  Company,  a 
manufacturer  of  abrasive  products,  in 
the  subpart  V  crude  oil  refund 
proceeding.  A  group  of  States  and 
Territories  (States)  objected  to  one  of 
the  appUcations  on  the  grounds  that  the 
applicant  was  able  to  pass  through 
increased  petroleum  costs  to  its 
customers.  In  support  of  their  objections, 
the  States  asserted  that  during  the  crude 
oil  price  control  period,  Norton 
increased  the  prices  of  its  products  to 
compensate  for  higher  input  costs, 
reduced  its  energy  consumption  per  unit 
produced,  and  enjoyed  increases  in  net 
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sales  and  net  earnings  per  share.  In 
objecting  to  the  applicant's  other 
application,  the  States  submitted  an 
affidavit  of  an  economist  stating  that, 
because  of  the  relative  elasticities  of 
supply  and  demand,  nearly  every 
industry  passes  through  a  portion  of  its 
cost  increases.  The  DOE  determined 
that  the  evidence  offered  by  the  States 
was  insufficient  to  rebut  the 
presumption  of  end-user  injury  and  that 
the  applicant  should  receive  a  refund. 
The  DOE  also  denied  the  States' 
Motions  for  Discovery,  finding  that 
discovery  was  not  warranted  where  the 
States  had  not  presented  evidence 
sufficient  to  rebut  the  applicant's 
presumption  of  injury.  The  refund 
granted  to  the  applicant  in  this  Decision 
was  $66,310. 


Texaco  Inc./  Petrolane.  Vangas,  Inc., 
'^    Pargas.  Inc..  6/2/92.  RF321-13409. 
RF321-13410.  RF321-13411 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  by  Quantum  Chemical 
Corporation  (Quantum)  in  the  Texaco 
Inc.  special  refund  proceeding  on  behalf 
of  Petrolane.  Vangas.  Inc.  (Vangas).  and 
Pargas.  Inc.  (Pargas).  Quantum  acquired 
the  stock  of  Vangas  and  Pargas 
subsequent  to  the  consent  order  perjod. 
and  holds  50  percent  interest  in  QFB 
Partners,  the  holding  company  that 
owns  Petrolane.  Although  applications 
filed  by  a  single  firm  on  behalf  of  related 
entities  are  generally  treated  as  a  single 
claim.  Quantum  argued  that  the  DOE 
should  consider  the  Vangas  and  Pargas 
claims  as  independent  of  the  Petrolane 
claim.  The  DOE  determined  that 


separate  treatment  of  the  claims  would 
be  inconsistent  with  the  purpose  of  the 
presumptions  of  injury  established  in  the 
Texaco  proceeding.  Accordingly, 
Quantum  was  granted  a  refund  under 
the  medium-range  presumption  of  injury 
of  $6,217  ($4,739  principal  plus  $1,478 
interest)  on  behalf  of  Vangas  and 
Pargas.  and  QFB  Partners  was  granted  a 
medium-range  refund  of  $35,126  ($26,775 
principal  plus  $8,351  interest)  on  behalf 
of  Petrolane. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Adantic  Richfield  Company /Perzee-Larcau  Sales  &  Service  at  at . 
Atlantic  Richfield  Company/Wallys  .Arco  et  al 


RF3<J4-3569 

"~_i _ _ RF304-12951 

,    ,     .  .       ,  '" JIF272-29793 

Bayonne  Industnes.  Inc - - ;• HD272-29793 

Bayonne  Industries.  Inc - - - -— ~ rf-uo-43' 

Enron  Corp./Rankin  Oil  Co - ~ - jlF340-6S 


Shell  Oil  Company /Robert  L  Runnfeldl  el  al.. 

Texaco  Inc/Belle  Chasse  Texaco 

Texaco  Inc. /Cannon  Texaco  et  al 

Tf  xacc  Inc./Dammann  Texaco  et  al 

Texaco  Inc./)one8  Grocery  h  Service 

Texaco  lnc./R.P.  &  JL  Overstreet  Inc.  et  al... 


.  RF307-10212 
.  RR300-136 
.  RF300-12140 
.  RF300-12844 
.  RF300-14550 


Bob  Remer  Bottled  Gas.. 

Exxon  Corporation/Alvin  Simpson.  Inc - 

Gulf  Oil  Corporation/Airport  Store  et  al 

Gulf  Oil  Corporation/Chestnut  Hill  Gulf  el  al -.. 

Gulf  Oil  Corporation/Dart  Industries-Thatcher  Glass . 

Gulf  Oil  Corporation/Tralhen  Gulf  el  al ~ — .RR^i^" 

Midland  Asphalt  Corporation - - di-.ii.  .-km 

Shell  Oil  Company/Floyd  s  Shell •• : - - "^J^iOTZ 

RF321-18674 

.._ RF321-3205 

RF321-6704 

RF321-1B656 

RF321-1022S 

RF321-7097 


Texaco  Inc./Robinson-Gorham  Oil  Co..  Inc . 
Coast  O:!  Co . 


..JtF321-9973 


Modern  Gas  Ser\'ice  Corp. — 


_ „ „ JIF321-13905 

„,_.,,        ,  " .. ._ _ JIF321-13928 

Doy.eD.8tr.butin8.Inc„ „....JlF272-70«oe 

LGl  Corporation - - - " 

Utility  Board  of  the  City  of  Key  West "j 


..RF272-78271 


06/02/92 
06/03/92 
06/04/92 

06/01/92 

06/04/92 
06/01/92 
06/04/92 
06/04/92 
06/02/92 
06/03/92 
06/04/92 
06/02/92 
06/04/92 
06/03/92 
06/02/92 
06/04/92 
06/04/92 
06/02/92 


06/01/92 
06/03/92 


The  following  submissions  were 
dismissed: 


Name 


AlttKMJse  Texaco 

Berger's  Texaco 

Bill  Ailen 

Bfamble  Standard 

Bridge  Street  Texaco 

Bntton  Texaco _..- 

Burke's  Texaco - 

Don  Breedlovo 

Doug  Vallines 

Dunn's  Texaco  of  Seattle.. 

Eastgate  Texaco. 

Essexvilie  Texaco 

Express  Freight  Lines 

Frve  Corners  Getty 

Gardenside  Texaco 

Gerald  A.  Cantin,  Inc 

Green  s  Texaco  Station.... 

H&D  Service 

Harm's  Texaco 

Harold  Owens  Texaco 


Case  No 


RF321-1D354 

RF321-5419 

RF321-11520 

RF321-a 

RF321-12105 

RF321-12115 

RF32 1-1 8076 

RF321-11518 

RF321 -12232 

RF321-5411 

RF321-12133 

RF321-12110 

RF272-57611 

RF32 1-6371 

RF321- 13893 

RF30O-149te 

RF321-1551 

RF321-12108 

RF321-13876 

RF321-12109 


Name 


Case  No. 


Harold  Wilfong  Texaco 

Haynes  Texaco 

Hill  Street  Texaco — • 

Jack  Sprouse  Texaco  #1 

Jack  Sprouse  Texaco  #2 

Jerry's  Texaco 

Jim's  Texaco 

Jim's  Texaco 

John  B.  Hert)ert 

John  Brockman's  Texaco 

John  S.  Causey  Distributor.  Inc. 

Kern's  Place  Texaco 

Lionel  Jensen  &  Sons 

Lionel  Jensen  &  Sons  Texaco... 

Main  Street  Texaco 

Martin  Brottws..... 

Mays  Texaco 

Memfield  Texaco 

North  Side  Texaco 

Parker  Square  Texaco 

Rex's  Dist.  Co..  Inc 

S.A.C.  Tire  Service 

Simpson's  Texaco  Service 


RF321-12132 

RF321-13898 

RF321-7844 

RF321-12119 

RF321-12120 

RF321-1632 

RF321- 13878 

RF321 -13862 

RF300-14719 

RF321-13858 

RF300-16722 

RF321-13857 

RF321 -12077 

RF321-1207e 

RF321- 13872 

RF272-68574 

RF321-12100 

RF321-8980 

RF321-12131 

RF321-12135 

RF321-11823 

RF321-6396 

RF321-12116 


Name 

Case  No. 

^ItinnAr'fi  TexACO  #1            

RF321-I2117 

SKinnefs  Texaco  #2 ,..- 

^mart  Service  CentCf    

RF321-12118 
RF321-12137 

South  Gafage  Arco  Service  Sta- 
tion. 
^  Ga<va0  Oil  Cotd              

RF304-12411 
RF3 15-947 

State  Of  South  Dakota ....:.« 

RF321-1.%133 
RF321-12122 

RF321-10342 

RF321-12127 

Tutlys  Texaco - 

Tultv's  Texaco  Sefvice          

RF321-12129 
RF321-12128 

West  Center  Skeltv^Gettv 

RF321-6320 

RF272-52235 

Woodall  Texaco     

RF321-12134 

r 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 


Federal  Regirter  /  Vol.  57.  No.  125  /  Monday.  June  29.  1992  /  Notices 28859 


Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Cuidehnes.  a  commercially  published 
loose  leaf  reporter  system. 

Date:  June  23. 1992. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  92-15231  Filed  6-28-92;  8:45  am) 

BIUJNO  COOC  64$0-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY    1 1 

(FRL-4148-71 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the  . 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  8eq.\  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instnmient. 

DATES:  Comments  must  be  submitted  on 
or  before  July  29, 1992. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
OF  THIS  ICR,  CONTACT.  Sandy  Farmer  at 
EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiatioo 

Title:  Radionuclide  Information 
Collection  from  Federal  Facilities  Other 
than  DOE  Not  Licensed  by  the  Nuclear 
Regulatory  Commission  (EPA  ICR 
#1100.05;  OMB  #2060-0191).  This  ICR 
requests  approval  for  an  amendment  to 
an  existing  clearance. 

Abstract-  Recently  the  Agency  has 
made  effective  a  National  Emission 
Standard  for  Hazardous  Pollutants 
(NESHAP)  for  radionuclide  emissions 
from  non-Department  of  Energy  federal 
facilities  not  licensed  by  the  Nuclear 
Regulatory  Commission.  At  the  time  of 
promulgation,  December  15. 1989.  (54  FR 
51653)  OMB  did  not  grant  approval  for 
the  recordkeeping  and  reporting 
requirements.  In  addition,  the  rule  was 
stayed.  The  stay  has  since  expired  for 
this  category  of  facilities,  and  the 
Agency  is  now  seeking  approval  for 
these  requirements. 


The  requirements  for  the  annual 
report  and  recordkeeping  are  contained 
in  40  CFR  61.104  and  40  CFR  61.105 
respectively.  They  include  facility 
identification  and  location;  a  listing  of 
radioactive  materials  and  a  description 
of  the  processing  which  the  materials 
undergo;  a  listing  of  points  where 
radioactive  materials  are  released  to  the 
atmosphere;  a  description  of  emission 
controls  at  each  point  of  release;  the 
distance  to  the  nearest  school, 
residence,  business  or  office  and  nearest 
farm  producing  vegetables,  milk  and 
meat;  descriptions  of  the  released 
radionuclides  and  methods  for 
determining  releases;  stack,  building 
and  user-supplied  input  parameters  and 
a  description  of  construction  and 
modifications.  The  Agency  will  use  this 
information  for  compliance 
determination. 

Burden  Statement:  The  public 
reporting  burden  for  this  amendment  to 
the  approved  collection  of  information  is 
estimated  to  average  278  hours  per 
response,  including  time  for  reviewing 
instructions,  conducting  tests,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Department  of  Defense 
owned  or  operated  facilities  not  licensed 
by  the  Nuclear  Regulatory  Commission. 

Estimated  Number  of  Respondents: 
17. 

Estimated  Total  Annual  Burden  on 
Respondents:  4896. 

Frequency  of  Collection:  Annually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street  SW. 

Washington,  DC  20460 
and 
Troy  Hillier,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street 

NW.,  Washington,  D.C  20503. 

Dated:  June  22, 1992. 
Paul  Lapsley,  Diractor, 

Regulatory  Management  Division. 

(FR  Doc.  92-15207  Filed  6-26-92;  8:45  am) 

BILLINQ  COOC  fl56e-50-M 

[AMS-fRL-414S-«] 

Marine  Engines  and  Vessels:  Public 
Workshop 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  public  workshop. 


summary:  On  July  29, 1992,  the 
Environmental  Protection  Agency  (EPA) 
will  hold  a  pubhc  woricshop  to  inform 
interested  parties  of  EPA's  current  and 
planned  activities  regarding  marine 
engines  and  to  solicit  information  on 
technical  characteristics,  emissions, 
potential  control  strategies  and  general 
issues  related  to  marine  engines. 

DATES:  The  workshop  will  be  convened 
at  9  a.m.  on  July  29, 1992.  Persons 
interested  in  making  presentations  at 
the  workshop  are  requested  to  notify  the 
Agency  contact  listed  below  at  least  two 
weeks  prior  to  the  workshop  so  that  k 
final  agenda  can  be  prepared.  Written 
comment  may  be  submitted  to  the  same 
Agency  contact  until  August  28, 199Z 

addresses:  The  workshop  will  be  held 
at  Domino's  Farms.  Ulrich  Room.  24 
Frank  Lloyd  Wright  Drive,  Arm  Arbor, 
MI  48105. 

FOR  FURTHER  MFORMATION  CONTACT 

Clare  Ryan,  Certification  Division.  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road,  Ann  Arbor,  Michigan 
48105.  Telephone:  (313)  668-4577. 

SUPPLEMENTARY  INFORMATION:  Section 
213(a)  of  the  Clean  Air  Act  (CAA),  as 
amended,  requires  EPA  to  complete  a 
study  of  emissions  from  nonroad 
engines  and  vehicles  by  November  15, 
1991.  The  CAA  further  requires  EPA  to 
regulate  emissions  from  nonroad 
engines  and  vehicles  if  the  Agency 
determines  that  these  sources  are 
significant  contributors  to  ozone  or 
carbon  monoxide  concentrations  in 
more  than  one  area  which  has  failed  to 
attain  the  national  ambient  air  quaUty 
standards  (NAAQS)  for  these  pollutants. 
Marine  engines  are  included  under 
nonroad  sources. 

EPA  finalized  the  Nonroad  Engine  and 
Vehicle  Emission  Study — Report  and 
Appendices  in  November  1991.  The 
report  is  available  for  public  review  in 
EPA  Docket  #A-91-24  and  also  through 
NTIS.  EPA  published  a  notice  of 
availability  of  the  report  on  January  6. 
1992  (57  PR  408). 

The  study  quantifies,  through  the  use 
of  nonroad  equipment  emission 
inventories,  the  contributions  of 
nonroad  sources  to  air  quality  problems. 
The  study  does  not  make  a 
determination  of  significance  of 
emissions  from  nonroad  sources.  EPA  is 
add.'^ssing  the  issues  relating  to  the 
determination  of  significance  in  a 
separate  action  and  will  provide  an 
opportunity  for  public  comment  on  this 
determination. 

The  study  indicates  that  nonroad 
emissions  constitute  the  single  largest 
known  source  of  uncontrolled  VOC.  CO 
and  NO,  emissions.  Due  to  the  CAA 
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mandates  and  the  health  effects 
associated  with  high  ambient  levels  of 
ozone  and  CO,  EPA  is  soliciting  more 
detailed  information  relevant  to  the 
possibilities  for  control  of  nonroad 
engine  and  vehicle  emissions  and  the 
benefits  and  impacts  of  such  control. 
Such  information  is  essential  as  EPA 
explores  the  need  for  and  feasibility  of 
regulatory  strategies  for  nonroad 
engines.  The  emphasis  of  this  workshop 
is  the  gathering  of  information  on 
marine  engines,  vessels,  and  market 
structure.  EPA  has  not  yet  made  a 
determination  about  regulating  marine 
engines  or  vessels. 

Public  Participation 

This  notice  announces  one  of  a  series  , 
of  workshops  designed  to  facilitate 
exchanges  of  information  among 
interested  parties  as  EPA  continues  its 
evaluation  of  nonroad  engines.  EPA 
recognizes  that  continued  involvement 
by  the  manufacturing  and  environmental 
communities  is  necessary  and  valuable. 
EPA  is  conducting  public  workshops  to 
solicit  input  form  the  industry  and  other 
knowledgeable  parties  regarding  the 
technologies  present  in  nonroad  engines 
and  vehicles,  the  emissions  from  such 
sources,  the  potential  to  reduce  those 
emissions,  and  possible  difficulties  in 
doing  so. 

The  workshop  announced  in  this 
notice  addresses  all  marine  engines. 
EPA  has  not  yet  determined  whether  to 
segment  the  industry  and  if  so,  which 
engines  to  regulate. 

Issues  to  be  Addressed 

A.  Definitioil  of  the  Marine  Category 

EPA  requests  comment  on  whether 
and  how  the  marine  category  should  be 
subdivided  from  a  technical  standpoint 
for  purposes  of  investigating  and 
establishing  control  strategies.  EPA's 
starting  position  is  that  diescl  and 
gasoline  engines  should  be  investigated 
and  evaluated  separately  and  that 
inboard  and  outboard  engines  should  be 
investigated  and  evaluated  separately. 
EPA  requests  comments  on  the 
advantages  and  disadvantages  of 
subdividing  the  marine  category. 

B.  Structure  of  Marine  Market 

EPA  requests  general  information  on 
ahe  structure  of  the  marine  engine  and 
vessel  manufacturing  market,  including 
information  on  sales  volumes,  scrappage 
rates,  and  distribution  mechanisms,  as 
well  as  descriptions  of  engine  families 
produced  by  each  manufacturer. 
Workshop  participants  are  requested  to 
submit  information  on  sales  trends 
(technology  changes,  engine  sizes, 
engine  applications,  etc.)  and  product 


technology  profiles.  Confidential 
information  may  be  submitted  to  EPA 
directly  without  disclosure  at  the 
workshop  and  EPA  will  keep  all  such 
information  confidential. 

C.  Testing  Programs  and  Testing  Needs 
EPA  requests  information  on  the  in- 

use  operation  of  typical  marine  engines, 
any  testing  that  is  being  or  has  been 
conducted  on  engines  with  new 
emission  control  technologies,  and  any 
other  testing  programs  and  testing 
needs.  EPA  is  also  interested  in  the 
discussion  of  what  test  procedures  are 
currently  being  used  (such  as  ICOMIA 
34-88).  the  representdtiveness  and 
limitations  of  current  test  procedures  for 
testing  marine  engines,  and  the 
possibilities  for  new  test  procedures. 
Finally,  EPA  is  interested  in  a  discussion 
of  exhaust  gas  sampling  methods. 

D.  Characterization  of  Marine  Engines 

EPA  request  information  on  emissions 
from  both  new  and  in-use  marine 
engines.  In  the  Nonroad  Engine  and 
Vehicle  Emission  Study-Report,  EPA 
noted  that  nonroad  inventory  estimates 
could  be  enhanced  by  collection  of 
additional  data.  Information  is  needed 
on  engine-out.  refueling,  evaporative, 
and  crankcase  emissions,  and  the 
effects  of  deterioration  and  improper 
maintenance  on  in-use  emissions. 

E.  Emissions  Reduction  Technology 

Workshop  participants  are  requested 
to  provide  information  on  potential 
emission  control  strategies  and  the 
probable  cost  and  effectiveness  of  those 
strategies,  including  the  use  of  catalysts. 
Orbital  technology  for  2-stroke  engines, 
4-stroke  technologies,  fuel  injection, 
ignition  timing,  air  injection,  EGR. 
enleanment,  and  others.  EPA  requests 
information  on  control  of  spillage  during 
refueling  and  comment  on  whether  EPA 
should  pursue  control  of  spillage.  In 
addition,  EPA  requests  comments  on 
controls  for  evaporative  emissions  and 
crankcase  emissions.  EPA  also  solicits 
information  on  strategies  to  reduce  in- 
use  deterioration.  EPA  requests 
information  on  possibilities  for  emission 
reductions  through  the  use  of  fuels  such 
as  propane,  natural  gas.  methanol, 
ethanol,  reformulated  and  oxygenated 
fuels,  and  the  effects  of  any  of  these 
fuels  on  engine  reliability.  EPA  requests 
information  on  any  other  concerns 
related  to  current  or  future  marine  fuels. 

F.  Flexibility  in  Investigating  Emission 
Control  Strategies 

Information  on  alternative  emission 
control  of  marine  engines,  such  as 
market  based  strategies,  fees, 
incentives,  marina  fuel  quality  control. 


and  restricted  access  in  lakes,  are  also 
solicited. 

G.  Marine  Engine  and  Vessel  Usage 

EPA  may  pursue  modeling  the  effects 
of  marine  engines  on  the  environment. 
Workshop  participants  are  requested  to 
provide  information  on  geographic  and 
temporal  distributions  of  boat  use.  types 
of  boats,  types  of  operation,  and  actual 
boater  motoring  patterns  (how  much 
time  at  idle,  WOT.  etc.).  Information  on 
annual  hours  of  operation  per  boat  and 
fuel  consumption  are  also  solicited. 

Safety  and  Environmental  Issues 

In  considering  regulatory  strategies 
for  marine  engines  and  vessels,  EPA 
must  also  consider  the  possible  impact 
of  emission  controls  on  noise,  energy, 
environmental  and  safety  factors 
associated  with  emissions  controls.  EPA 
requests  information  on  the  potential  for 
such  impacts,  and  also  information  on 
any  noise,  energy  or  safety  regulations 
(e.g.  State,  local,  and  international)  that 
apply  to  marine  engines  and  vessels. 
EPA  also  requests  manufacturer's  and 
other  interested  parties"  reactions  to 
European  initiatives.  Workshop 
participants  are  also  requested  to 
provide  data  on  emissions  impacts  on 
water  and  environmental  quaUty. 

Presiding  Officer 

Mr.  Richard  D.  Wilson.  Director  of  the 
Office  of  Mobile  Sources,  will  be  the 
presiding  officer  of  the  workshop.  The 
workshop  will  be  conducted  informally, 
and  technical  rules  of  evidence  will  not 
apply. 

Dated:  June  22, 1^2. 
Michael  Shapiro. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  92-15208  Filed  6-26-92;  8:45  aro| 
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IOPPTS-51798;  FRL  4076-3) 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
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FR  21722).  This  notice  announces  receipt 
of  86  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  92-927.  92-928,  92-929.  92-930.  92- 
931.  92-932.  92-533,  92-934,  92-935.  92- 
936,  92-937,  92-938.  92-939,  92-940.  92- 
941,  92-942,  92-943.  92-944,  92-945,  92- 
946.  92-947.  92-948.  92-949,  92-950,  92- 
951.  92-952.  92-953.  92-954,  92-955,  92- 
956.  92-957.  92-958,  92-959,  92-960.  92- 
961.  92-962.  92-963,  92-964,  92-965,  92- 
966,  92-967,  92-968,  92-969,  92-970,  92- 
971.  92-972.  92-973.  92-974,  92-975. 
August  16. 1992. 

P  92-1032. 92-1033.     August  31. 1992. 

P  92-1034.     August  30. 1992. 

P  92-1035.     August  31. 1992. 

P  92-1036,     August  6. 1992. 

P  92-1037. 92-1038.  92-1039.  92-1040. 
92-1041.  92-1042.  92-1043.  92-1044. 
September  2, 1992. 

P  92-1045.  92-1046.  92-1047.  92-1048. 
92-1049.  92-1050.  92-1051.  92-1052,  92- 
1053.     September  5. 1992. 

P  92-1054.     September  8, 1992. 

P  92-1055.     September  5. 1992. 

P  92-1056. 92-1057.     September  6. 
1992. 

P  92-1058,  92-1060.     September  7, 
1992. 

P  92-1061.     September  6. 1992. 

P  92-1062,  92-1063,  92-1064,  92-1065, 
92-1067,  92-1068,  92-1069,  92-1070. 
September  8. 1992. 

Written  comments  by: 

P  92-927.  92-928.  92-929,  92-930,  92- 
931.  92-932.  92-933.  92-934.  92-935,  92- 
936,  92-937.  92-938.  92-939,  92-940,  92- 
941,  92-942,  92-943,  92-944,  92-945.  92- 
946,  92-947.  92-948.  92-949,  92-950,  92- 
951,  92-952.  92-953.  92-954,  92-955.  92- 
956,  92-957.  92-958.  92-959,  92-960.  92- 
961,  92-962.  92-963,  92-964,  92-965,  92- 
966,  92-967,  92-968,  92-969,  92-970,  92- 
971,  92-972.  92-973.  92-974,  92-975.  July 
17. 1992. 

P  92-1032. 92-1033,     August  1. 1992. 

P  92-1034,     July  31, 1992. 

P  92-1035,     August  1. 1992. 

P  92-1036.     July  7. 1992. 

P  92-1037.  92-1038,  92-1039,  92-1040. 
92-1041,  92-1042,  92-1043,  92-1044. 
August  3, 1992. 

P  92-1045.  92-1046,  92-1047,  92-1048. 
92-1049.  92-1050,  92-1051.  92-1052,  92- 
1053,     August  6. 1992. 

P  92-1054.     August  9, 1992. 

P  92-1055,     August  6. 1992. 

P  92-1056.  92-1057.     August  7. 1992. 

P  92-1058.  92-1060.     August  8. 1992. 

P  92-1061.     August  7. 1992. 

P  92-1062.  92-1063.  92-1064.  92-1065, 
92-1067.  92-1068.  92-1069.  92-1070. 
August  9, 1992. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51798)"  and  the 


specific  PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-79P). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Rm.  201ET, 
Washington.  DC.  20460,  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW-*  Washington,  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE  -G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

P  93-027 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
r^nge:  2,500,000-5,000,000  kg/yr. 

P  02-028 

Manufacturer.  Confidential.  ' 

Chemical.  (G)  Polymer  salt  of  alkyl 

propenoates,  ethenyl  benzene  and 

ethylene  carboxilic  acid. 
Use /Production.  (S)  Coatings.  Prod. 

range:  2,500,000-5,000,000  kg/yr. 

P  92-020 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P  02-030 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5,000,000  kg/yr. 

P  02-031 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P  02-032 

Manufacturer.  Confidential. 


Chemical  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P 92-033 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000.000  kg/yr. 

P  02-034 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod. 
range:  2,500.000-5,000,000  kg/yr. 

P  02-03S 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5.000.000  kg/yr. 

P  02-930 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5.000.000  kg/yr. 

P  92-037 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid.  ' 

Use /Production.  (S)  Coatings.  Prod. 
range:  2,500,000-5,000,000  kg/yr. 

P  02-938 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P  02-030 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5,000,000  kg/yr. 

P 92-040 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5.000,000  kg/yr. 
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P9a-04i 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  add. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5,000,000  kg/yr. 

P 03-943 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod. 
range:  2.500,000-5.000.000  kg/yr. 

P 03-943 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  qjcid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5.000.000  kg/yr. 

P 03-944 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5,000,000  kg/yr. 

P 03-945 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  [S]  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P 93-946 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000.000  kg/yr. 

P 93-047 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5.000,000  kg/yr. 

P 03-048 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5,000,000  kg/yr. 

P 03-040 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5.000.000  kg/yr. 


P03-0S0 

Mapufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5,000.000  kg/yr. 

P  93-051 

Manufacturer  Confidential. 

Chemical.  [G]  Polymer  salt  of  alkyl 
'propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5,000,000  kg/yr. 

P  03-053 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5,000.000  kg/yr. 

P 02-993 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod. 
range:  2,500,000-5,000.000  kg/yr. 

.     P  03-054 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5,000.000  kg/yr. 

P  03-055 

Manufacturer  Confidential. 

Chemical.  [G]  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5.000,000  kg/yr. 

P 03-056 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Piod. 
range:  2,500,000-5,000.000  kg/yr. 

'  P 03-057 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P  03-058 

Manufacturer  Confidential. 

Chemical.  [G]  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5.000,000  kg/yr. 


P  03-O50 

Manufacturer  Confidential. 

Chemical  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000.000  kg/yr.   • 

P  03-060 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5.000.000  kg/yr. 

P 03-061 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5.000.000  kg/yr. 

P 03-062 

Manufacturer  Confidential. 

Chemical.  [G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2.500.000-5.000.000  kg/yr. 

P 03-063 

Manufacturer  Confidential 
Chemical.  (G)  Polymer  salt  of  alkyl 

propenoates.  ethenyl  benzene  and 

ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod. 

range:  2.500.000-5.000,000  kg/yr. 

P  03-964 

Manufacturer  Confidential 
Chemical.  (G)  Polymer  salt  of  alkyl 

propenoates.  ethenyl  benzene  and 

ethylene  carboxilic  acid. 
Use /Production.  (S)  Coatings.  Prod. 

range:  2.500.000-5.000.000  kg/yr. 

P 03-069 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5,000,000  kg/yr. 

P 03-966 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5.000.000  kg/yr. 

P 93-967 

Manufacturer  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 
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Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,000-5.000,000  kg/yr. 

P 03-068 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P 02-000 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2.500,QOO-5,000,000  kg/yr. 

P0a-07O 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P 02-071  I 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5,000,000  kg/yr. 

P 02-072 

Manufacturer.  Con^dential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5.000,000  kg/yr.      , 

P  02-073  1 1 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use /Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P  02-074 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates,  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500,000-5,000,000  kg/yr. 

P 02-075 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  salt  of  alkyl 
propenoates.  ethenyl  benzene  and 
ethylene  carboxilic  acid. 

Use/Production.  (S)  Coatings.  Prod, 
range:  2,500.000-5,000,000  kg/yr. 

P 02-1032 

Manufacturer.  Eastman  Kodak 
Company. 


Chemical.  (G)  (Amino  aromatic 
alkyl)ha!osubstituted  heterocycle 
hydrochloride  salt. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  1,100-1.200 

P 02-1033 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxyphenol,  4- 
dihydroalkylphyran.  isomer  mix. 

Use/Production.  (G)  Fragrance 
component.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2.0  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2.0  g/kg  species 
(rabbit).  Static  acute  toxicity:  time  LC50 
9eh24  mg/1  species  (rainbow  trout).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
pig)- 

P  02-1034 

Importer.  Electra  Polymers  and 
Chemicals  Inc. 

Chemical.  (G)  Epoxy  novolac  acrylate 
carboxylate. 

Use/Import  (S)  Soldermask/ 
insulation  coating.  Import  range: 
Confidential. 

P02-1O3S 

Manufacturer  Eastman  Kodak 
Company. 

Chemical.  (G)  Substituted 
cycloalkane. 

Use/Production.  (G)  Dispersive  use 
for  article.  Prod,  range:  1,000-15,000  kg/ 

yr- 

Toxicity  Data.  Acute  oral  toxicity: 
,  LD50  >  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Skin 
sensitization:  negative  species  (guinea 
pig)- 

P 02-1030 

Importer.  Ausimont  USA,  Inc. 

Chemical.  (S)  Parfluoropropene  and 
oxygen  polymerized,  amide  derivative. 

Use/Import  (S)  Lubricant.  Import 
range:  Confidential. 

P 02-1037 

Importer.  Goldschmidt  Chemical 
Coporation. 

Chemical.  (G)  Amino  functional 
siloxane  copolymer. 

Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

P  02-1038      , 

Importer.  Confidential. 

Chemical.  (G)  Styrene  acryl 
copolymer. 

Use/Import  (G)  Dispersing  agent. 
Import  range:  Qonfidential. 


P  02-1030 


Manufacturer.  Confidential. 
Chemical.  (G)  Imide. 
Use/Production.  (G)  Intermediate  for 
surfactant.  Prod,  range:  Confidential. 


P 02-1040 


Manufacturer  Confidential. 
Chemical.  (G)  Imide. 
Use/Production.  (G)  Intermediate  for 
surfactant.  Prod,  range:  Confidential. 


P 02-1041 


Manufacturer.  Confidential. 
Chemical.  (G)  Imide. 
Use/Production.  (G)  Intermediate  for 
surfactant.  Prod,  range:  Confidential. 


P 02-1042 


Manufacturer.  Con^dential. 
Chemical.  (G)  Imide. 
Use/Production.  (G)  Intermediate  for 
surfactant.  Prod,  range:  Confidential. 


P  02-1043 


Manufacturer.  ConHdential. 
Chemical  (G)  Imide. 
Use/Production.  (G)  Intermediate  for 
surfactant.  Prod,  range:  Confidential. 

P  03-1044 

Manufacturer.  Confidential. 
Chemical.  (G)  Imide. 
Use/Production.  (G)  Intermediate  for 
surfactant.  Prod,  range:  Confidential. 

P 02-1049 

Manufacturer.  Dover  Chemical 
Corporation. 

Chemical  (S)  Meta-toluic  acid, 
calcium  salt. 

Use/Production.  (S)  Heat  stabilizer. 
Prod,  range:  9.080-27,240  kg/yr. 

P  02-1048 

Importer.  Toyo  Dupont  International 
Ink. 

Chemical.  (G)  Aluminium  chelate. 

Use/Import.  (S)  Gellant  for  printing 
inks.  Import  range:  4,000  kg/yr. 

P  02-1047 

Manufacturer.  Confidential. 

Chemical  (G)  Phenylalkylpyram. 

Use/Production.  (S)  Aroma  chemical 
for  use  in  fragrances  mixtures.  Prod. 
range:  1,000-5.000  kg/yr. 

P  02-1048 

Manufacturer  Texaco  Chemical 
Company. 

Chemical  (G)  Substituted  bis- 
alkmylsuccinimide  condensate  within 
aromatic  amine  and  an  aldehyde. 

Use/Production.  (S)  Lube  oil  additive 
for  crankcase  engine  oils.  Prod,  range: 
Confldential. 

P  02-1040 

Importer  George  A.  Goulston  Co.,  Inc. 
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Chemical.  (G)  Alkoxy  terminated 
polyethylene  glycol,  aromatic  and 
aliphate  acid  polyester. 

Use/Import.  [G]  Finishing  oil  for 
textile  fibers.  Import  range:  1,000-10.000 
kg/yr. 

P 92-1050 

Manufacturer.  Henkel  Corporation. 
Chemical.  [G]  Aliphatic  tricarboxylic 

add. 

Use/Production.  (G)  Polymer  modifier. 
Prod,  range:  Confidential. 

P92-1051 

Manufacturer.  Dow  Corning 
Corporation. 

Chemical.  (S)  1,2-Ethanediamine,  N- 
((ethenylphenyl)methyl]-/V-(3- 
trimethoxysilyl)propyl-,  hydrolyzate. 

Use /Production.  [S]  Silane  coupling 
agent  for  glass  fibers.  Prod,  range: 
Confidential.    , 

Toxicity  Data.  Eye  irritation:  strong 
species  (rabbit).  Skin  irritation:  slight 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 

.  P 92-1052 

Manufacturer.  Confidential. 

Chemical.  (S)  1,2-Ethanediamine.  N- 
{(ethanyiphenyl)methyl)-Ar-(3- 
(trimethoxysilyl)propyl-.  hydrolyzate. 

Use/Production.  (G)  Softening  of 
cellular.  Prod,  range:  Confidential. 

P 92-1053 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyethanolamine 
diester  with  fatty  acids  dialkyl  sulfate 
salts. 

Use /Production.  (G)  Softening  of 
cellular.  Prod,  range:  Confidential. 

P 92-1054 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyethanolamine 
diester  with  fatty  acids,  dialkylsulfate 

salts. 

Use /Production.  (G)  Softening  of 
cellular.  Prod,  range:  Confidential. 

P  92-1055 

Manufacturer.  Organic  Chemicals. 
Chemical.  (G)  Inorganic  cyanide  salt. 
Use /Production.  (G)  Inorganic 
catalyst.  Prod,  range:  Confidential. 

P 92-1056 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Phenolic  novolak  resin. 

Use/Import  (S)  Adhesives.  Import 
range:  20.000-35,000  kg/yr. 

P  92-105T 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Unsaturated  polyester 
resin. 


Use/Import  (S)  Putty  for  auto  body 
repair.  Import  range:  10.000  kg/yr. 


P  92-1098 

Importer.  Ciba-Geigy  Corporation. 

Chemical.  [G]  Isoindoione. 
'    Use/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Mutagenicity: 
negative. 

P 92-1090 

Importer  Confidential. 
Chemical.  (G)  Saturated  polyester 

resin. 

Use/Import  (S)  Resin  for  printing  inks 
and  coatings.  Import  range;  Confidential. 

P  92-1051 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (S)  1.4-Benzenedicarboxyhc 
acid,  reaction  product  with  1,4- 
benzendicarboxylic  acid,  dimethyl  ester, 
cyclohexanedimethanol.  2- 
hydroxyethanol.  2-(2- 
hydoxyethoxy)ether. 

Use/ImporL  (S)  Polyester 
intermediate.  Import  range:  Confidential. 

P  92-1052 

Manufacturer.  Confidential. 
Chemical.  (G)  Subsfituted  pyranone. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1063 

Manufacturer  Confidential. 
Chemical.  (G)  Cyclic  ketone. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1064 

Manufacturer  Confidential. 
Chemical.  (G)  Alkylated  cyclio  diene. 
Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P  92-1065 

Manufacturer  Confidential. 

Chemical.  (G)  Substituted  cyclic  alkyl 
halosilane. 

Use/Production.  (Gf  Destructive  use. 
Prod,  range:  Confidential. 

P  92-1067 

Manufacturer  Confidential. 

Chemical.  (G)  Alkali  metal  salt  of 
substituted  cyclic  alkylamidosilane. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 92-1 066 

Manufacturer  Confidential. 

Chemical  (G)  Substituted  cyclo 
alkylamino  metal  halide. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 


P 92-1069 

Manufacturer  Confidential. 

Chemical.  (G)  Alkylated  phenolic 
copolymer. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P 92-1070 

Manufacturer.  Confidential. 

Chemical  (G)  Naphthaquinone 
diazide  sulfonyl  and  methane  sulfonyl 
ester  mixture  of  a  polynuclear  hydroxy 
phenol. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential 

Dated:  June  22. 1992. 
Steven  Newbuig-Rinn. 
Acting  Director.  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doa  92-15116  Filed  6-28-92;  8:45  am) 
BiLUMG  cooe  SS60-Sa-f 
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Putilic  Water  System  SupervlsJon 
Program  Revision  for  tt»e  State  of 
Colorado 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  Public  notice  is  hereby  given 
in  accordance  with  the  provisions  of 
§  1413  of  the  Safe  Drinking  Water  Act  as 
amended.  42  U.S.C.  300f  at  seq..  and  40 
CFR  part  142.  subpart  B.  the  National 
Primary  Drinking  Water  Regulations, 
that  the  State  of  Colorado  has  revised 
its  approved  Public  Water  System 
Supervision  (PWSS)  Primacy  Program. 
Colorado  has  developed  drinking  water 
regulations  for  Total  Coliforms  that 
correspond  to  the  National  Primary     . 
Driinking  Water  Regulations  for  Total 
Coliforms  promulgated  by  EPA  on  June 
29. 1989.  (57  FR  27544).  EPA  has 
approved  this  State  program  revision. 
This  determination  shall  become 
effective  July  29. 1992  and  was  based 
upon  a  thorough  evaluation  of 
Colorado's  PWSS  program  which  has 
met  the  requirements  stated  in  40  CFR 
part  142,  Subpart  B. 

Any  interested  parties  are  invited  to 
submit  written  comments  on  this 
determination,  and  may  request  a  public 
hearing  on  or  before  July  29. 1992.  If  a 
public  hearing  is  requested  and  granted, 
this  determination  shall  not  become 
effective  until  such  time  following  the 
hearing  that  the  Regional  Administrator 
issues  an  order  affirming  or  rescinding 
this  action. 

Request*  for  a  public  hearing  should 
be  addressed  to:  Jack  W.  McGraw, 
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Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
Region  Via  999 18th  Street,  suite  500, 
Denver.  CO  80202-2466. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  will  be 
held. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual  organization,  or  other  entity 
requesting  a  hearing:  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing:  and  (3)  the  signature  of 
the  individual  making  the  request,  or  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  the  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general  circulation 
in  the  State  of  Colorado.  A  notice  will 
also  be  sent  to  the  person(s)  requesting 
the  hearing  as  well  as  to  the  State  of 
Colorado.  The  hearing  notice  will 
include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  information.  The  regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effeqtive  as  of  the  date  of  the 
order.  I 

Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
effective  on  July  29, 1992.  Please  bring 
this  notice  to  the  attention  of  any 
persons  known  by  you  to  have  an 
interest  in  this  determination. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U.S.  EPA  Region  VIII.  Drinking  Water 
Branch.  999 18th  Street  (4th  floor), 
Denver,  Colorado;  (2)  Colorado 
Department  of  Health,  Office  of  Health 
&  Environmental  Protection,  4210  East 
11th  Avenue,  room  350.  Denver, 
Colorado. 

FOR  FURTMBI  INFORMATION  CONTACT: 
Marty  Swickard,  EPA  Region  VIU  BWM- 


DW,  999 18th  Street,  suite  500,  E>enver. 
Colorado  80202-2466.  telephone  (303) 
293-1629. 

Dated:  June  22, 1992 

lack  W.  McGraw. 

Acting  Regional  Administrator.  EPA.  Region 
VIU. 

[FR  Ooc  92-15209  Filed  6-2&-92:  ft45  am] 
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[FRL-414t-«] 

Open  Meeting  on  July  16, 1992: 
Regulatory  Design  Focus  Group  of  the 
Technology  Innovation  and 
Economics  Committee,  National 
Advisory  Council  for  Envlrorwnental 
Policy  and  Technology  (NACEPT) 

Under  PL  92463  (The  Federal  Advisory 
Committee  Act),  EPA  gives  notice  of  a 
meeting  of  the  Regulatory  Design  Focus 
Group  of  the  Technology  Innovation  and 
Economics  (TIE)  Committee.  The  TIE 
Committee  is  a  standing  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT),  the  external  policy  advisory 
committee  to  the  Administrator  of  the 
EPA.  The  meeting  will  convene  July  16, 
1992  from  8:30  a.m.  to  5  p.m.  at  the  Delta 
Research  Corporation  located  at  1501 
Wilson  Blvd.,  suite  1200,  Ariington,  VA 
22209. 

This  meeting  will  discuss  the  scope  of 
the  problem  of  how  government 
intervention,  regulatory  or  economic  in 
nature,  can  improve  the  incentive 
structure  for  involved  parties  to 
undertake  responsible  environmental 
actions.  Additionally,  proposals  for 
Focus  Group  projects  and  studies 
submitted  by  Focus  Group  members  will 
be  discussed.  Efforts  at  the  July  16 
meeting  will  be  directed  toward 
selecting  a  group  of  actions  for  Focus 
Group  investigation  that  yield 
encouragement  to  environmental 
progress,  innovation,  competitiveness, 
and  pollution  prevention  in  the  near 
term. 

The  July  meeting  will  be  open  to  the 
public.  Written  comments  submitted  by 
July  14  will  be  received  and  considered 
by  the  Focus  Group.  Additional 
information  about  the  meeting  will  be 
available  July  7, 1992,  and  may  be 
obtained  from  David  R.  Berg  or  Morris 
Altschuler  at  EPA,  401  M  Sti^et,  SW. 
(A-101  F6),  Washington.  DC  20460,  by 
calling  202-260-9153,  or  by  written 
request  sent  by  fax  to  202-260-6882  or 
by  mail  to  the  above  address. 


Dated:  June  la  1992 
Abby  |.  Piniie, 

NACEPT  Designated  Federal  Official. 
[FR  Doc.  92-15210  Hied  6-28-02;  8:45  am] 
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[OPPTS-00121;  FRL-4075-7] 

Training  Grants  for  Lead-Based  Paint 
Abatement  Workers 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  request  for  proposals. 

summary:  The  safety  issues  surrounding 
the  activities  of  lead-based  paint 
abatement  workers  is  a  major  concern 
of  EPA.  Appropriate  worker  safety 
training  is  essential  if  lead-based  paint 
abatement  activity  is  to  be  done  in  a 
manner  that  assures  the  safety  of 
occupants,  the  public  the  environment, 
and  abatement  workers.  To  ensure  that 
the  number  of  well-trained,  lead-based 
paint  abatement  workers  increases  at  an 
acceptable  rate,  EPA  has  received 
congressional  add-on  funds  to  provide 
training  grants  to  nonprofit 
organizations  already  engaged  in  lead- 
based  paint  abatement  worker  training 
and  education  activities.  Only  nonprofit 
organizations  who  have  demonsti-ated 
experience  in  the  implementation  and 
operation  of  health  and  safety  training 
for  lead-based  paint  abatement  workers 
will  be  considered  for  funding.  This 
notice  describes  the  eligibility 
requirements  and  the  criteria  for  the 
selection  of  proposals. 
DATES:  All  proposals  must  be  submitted 
to  EPA  no  later  than  July  17, 1992. 
AOORE8SE8:  Proposals  should  be  sent  to 
the  following  address:  Grants 
Operations  Branch  (PM-216F). 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Hoffman,  Environmental 
Assistance  Division  (TS-799),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 M 
St..  SW..  Washington.  DC  20460, 
Telephone:  (202)  260-7849. 
SUPPLEMENTARY  INFORMATION:  The  FY 
1992  House  Appropriations  language 
mandates  that  EPA  administer  grants  to 
nonprofit  organizations  which  already 
have  developed  training  and  education 
programs  addressing  lead-based  paint 
abatement  worker  activities  including 
health  and  safety  issues.  The  purpose  of 
this  notice  is  to  announce  the 
availability  of  funds  to  form  cooperative 
agreements  with  those  organizations 
demonstrating  experience  in  lead-based 
paint  training  activities.  Any  nonprofit 
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organization  is  eligible  to  apply.  For  the 
purposes  of  this  notice,  the  term  lead- 
based  paint  abatement  activities  means 
activities  engaged  in  by  workers  that 
include  the  removal,  disposal,  handling, 
and  transportation  of  lead-based  paint 
and  materials  containing  lead-based 
paint  from  public  and  private  dwellings, 
public  and  commercial  buildings, 
bridges  and  othier  structures  or 
superstructures  where  lead-based  paint 
presents  or  may  present  an 
unreasonable  risk  to  health  or  the 
environment. 

Any  nonprofit  organization  which  is 
not  an  agency  of  a  State  or  local 
government  is  eligible  to  apply.  For  the 
purposes  of  eligibility  for  this 
cooperative  agreement.  State  or  local 
governments  do  not  include  State  or 
local  government  supported  institutions 
of  higher  education. 

I.  Administrative  Requirements 

,    The  award  program  will  be 
administered  in  compliance  with  41  CFR 
parts  29-70  and  0MB  Circulars  A-110, 
A-133  and  A-21  or  A-122.  All  applicants 
will  be  required  to  certify  to  a  drug-free 
workplace  in  accordance  with  20  CFR 
part  98  and  to  comply  with  the  New 
Restrictions  on  Lobbying  published  at  29 
CFR  part  93. 

The  program  is  subject  to  matching 
share  requirements.  Awards  shall  be 
given  only  to  those  programs  that  can 
fund  at  least  30  percent  of  their 
programs  from  non-Federal  sources, 
excluding  in-kind  contributions.  In-kind 
contributions  are  defined  as  the  value  of 
a  non-cash  contribution  to  meet  a 
recipient's  cost  sharing  requirements. 
An  in-kind  contribution  may  consist  of 
charges  for  real  property  and  equipment. 
or  the  value  of  goods  and  services 
directly  benefiting  the  EPA  funded 
project.  The  recipient's  matching  share 
may  exceed  30  percent. 

II.  Evaluation  Criteria 

Proposals  submitted  for  a  cooperative 
agreement  solicited  in  this  notice  will  be 
evaluated  on  a  competitive  basis  by  an 
EPA  review  panel.  The  following 
factors,  which  are  weighted  by 
percentage  as  to  their  relative 
importance,  will  be  considered  in  the 
evaluation  of  proposals: 

1.  Program  Experience  (25%) 

a.  Experience  in  the  development  of 
adult  education  courses  with  emphasis 
on  training  individuals  with  limited 
educational  experience. 

b.  Experience  in  the  delivery  of  health 
and  safety  course  materials  to 
individuals  with  limited  or  no  English 
language  skills. 

c.  Demonstrated  ability  to  target  the 
worker  population. 


2.  Lead-Based  Paint  Abatement 
Worker  Course  Experience  (30%) 

a.  Experience  in  the  delivery  of 
courses  to  lead-based  paint  abatement 
workers  (i.e.,  number  of  workers  and 
instructors  trained,  number  of  existing 
training  sites).  Please  provide  a  copy  of 
existing  curriculum. 

b.  Experience  with  providing  hands- 
on  training  to  lead-based  paint 
abatement  workers. 

c.  Demonstrated  experience  in  the 
implementation  and  operation  of  health 
and  safety  training  for  lead-based  paint 
abatement  workers. 

d.  Qualifications  of  key  personnel. 

e.  The  number  of  courses  to  be 
offered,  the  number  of  training  sites  to 
be  used,  and  the  number  of  workers 
expected  to  be  trained  during  the  project 
period. 

3.  Project  Management  (25%) 

a.  Ability  of  the  applicant  to  provide 
appropriate  program  staff  to  the  project. 

b.  Ability  to  provide  space, 
equipment,  staff  time  and  other 
resources  required  to  perform  the 
applicant's  responsibilities  in  the 
project. 

c.  Extent  to  which  the  applicant  has 
considered  a  management  plan  for  the 
project,  including  the  designation  of  a 
qualified  program  administrator. 

4.  Budget  (20%) 
A  detailed  budget  should  be  included 

that  details  all  costs  of  the  project,  as 
well  as  the  amount  that  is  to  be  the  non- 
Federal  share  (at  least  30%  of  the  total 
budget,  excluding  in-kind  contributions). 
The  ability  of  the  applicant  to  derive  a 
budget  estimate  that  is  appropriate  to 
the  scope  of  the  project  will  be 
considered  in  the  evaluation  process. 
The  proposed  budget  should  be  clearly 
justified  and  consistent  with  the 
intended  use  of  the  funds. 

III.  Application  Procedures 

The  following  materials  must  be 
provided  by  the  applicant: 

1.  Documentation  that  proves  the 
nonprofit  status  of  the  applicant. 

2.  A  summary  of  any  lead-related 
courses  already  being  taught  and  a 
description  of  the  materials  being  used 
to  teach  those  courses. 

3.  A  completed  "U.S.  EPA  Application 
Kit  for  Assistance."  Copies  of  this  kit 
can  be  obtained  from  Karen  Hoffman  at 
the  address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Acceptable  Expenditures 

To  ensure  that  funds  will  be  spent  on 
activities  which  directly  result  in 
increased  numbers  of  well  trained,  lead- 
based  paint  abatement  workers,  the 
following  criteria  describe  the  activities 
that  will  and  will  not  be  considered  for 


funding.  Since  EPA  is  already  funding 
the  development  of  a  model  course 
curriculum  for  workers,  the  Agency  does 
not  wish  to  fund  the  development  of 
new  courses  through  this  program.  The 
following  list  is  for  guidance  only. 
Projects  may  be  funded  for  other 
acceptable  goals  besides  those  in  the 
list.  Award  recipients  may  use  the 
monies  for  the  following: 

a.  Delivery  of  lead-based  paint 
abatement  worker  courses. 

b.  Delivery  of  train-the-trainer 
courses. 

c.  Enhancement  of  hands-on  training 
programs. 

d.  Monitoring  and  evaluating  courses. 

e.  Limited  purchasing  of  supplies. 

f.  Speaker's  fees  (expenses  and 
travel). 

g.  Slide  duplication, 
h.  Rental  of  facilities, 
i.  Limited  purchase  of  audio/visual 

equipment. 

j.  Workers'  tuition. 

k.  Limited  printing  and  reproduction 
of  materials  and  manuals. 

1.  Transporting  workers  to  training 
sites. 

m.  Innovative  training  systems. 
Monies  may  not  be  used  for  the 
following: 

a.  Development  of  new  training  course 
curricula  for  workers. 

b.  Stipends  to  students  for  room, 
board,  and  salaries. 


V.  Notification  of  Selection 

Proposals  are  due  no  later  than  July 
17, 1992.  Proposals  shall  be  no  more    - 
than  10  pages  in  length  excluding 
standard  forms.  Each  applicant  is 
requested  to  provide  an  original  and  five 
copies  of  the  proposal  and  application 
kit  to  EPA.  EPA  plans  to  award  a  total 
of  $2,450,000  through  cooperative 
agreements  to  eligible  nonprofit 
organizations.  In  selecting  recipients  to 
fund.  EPA  will  not  allot  all  of  the 
available  award  money  to  any  one 
group  or  necessarily  fund  all  of  the 
groups.  A  minimum  of  $700,000  of  the 
awarded  funds  has  been  designated  for 
labor-management  trust  funds.  The 
amount  of  each  award  will  be 
determined  on  an  individual  basis  as 
derived  from  the  proposal.  EPA 
estimates  funding  10  to  15  awards 
through  this  program  ranging  in  size 
from  approximately  $100,000  to  $300,000. 

Dated:  June  24. 1992. 
Joseph  A.  Can. 

Acting  Director.  Office  of  Pollution 

Prevention  and  Toxics. 

[FR  Doc.  92-15205  Filed  &-26-92;  8:45  a.-n) 
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Private  Investment  in  Wastewater 
Treatment  Facilities;  Implementation 
of  Executive  Order  12803  on 
Infrastructure  Privatization 

agency:  Envrioninental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Environmental  Protection 
Agency  is  considering  making  policy 
and  regulatory  changes  to  encourage 
and  facilitate  private  investment  in  EPA- 
funded  municipal  wastewater  treatment 
facilities.  This  action  is  being  taken  in 
response  to  Executive  Order  12803  (FR 
Doc.  92-10495;  May  4. 1992). 

EPA  encourages  interested  and 
affected  parties  to  provide  comments  on 
this  notice  and  all  aspects  of  this 
initiative  and  to  propose  issues  to  be 
considered  during  the  process  of  policy 
and  regulatory  development  for  this 
initiative.  Some  specific  issues  of 
particular  concern  to  the  Agency  appear 
at  the  end  of  this  notice. 

Executive  Order  12803.  signed  by  the 
President  on  April  30, 1992.  promotes 
private  investment  in  local 
infrastructure,  including  Federally- 
funded  wastewater  treatment  works. 
Privatization  provides  an  additional 
opportunity  to  communities  for 
addressing  the  continuing  and  unmet 
needs  (over  $80  billion  according  to  the 
1990  EPA  Needs  Survey  Report  to 
Congress  published  in  November  1991) 
for  capital  to  construct  and  upgrade 
wastewater  treatment  and  conveyance 
systems.  Current  EPA  initiatives 
encourage  public-private  partnerships, 
including  privatization,  to  supplement 
limited  public  funds.  EPA's 
implementation  of  Executive  Order 
12803  will  assist  States  and  communities 
to  find  innovative  ways  to  obtain 
private  sector  investment  and  assistance 
for  wastewater  system  needs  while 
protecting  the  public  interest  in 
.  Federally-funded  facilities. 
DATES:  Comments  on  this  notice  must  be 
received  by  August  10, 1992. 
ADDRESSES:  Comments  on  this  notice 
should  be  submitted  in  writing  to: 
Michael  Deane.  U.S.  Environmental 
Protection  Agency  (WH-547).  401  M 
Street  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Deane,  at  the  address  above; 
telephone  (202)  260-^060. 
SUPPLEMENTARY  INFORMATION: 
Beginning  with  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972  (commonly  known  as  the  Clean 
Water  Act;  henceforth  referred  to  as 
"the  Act"),  the  nation's  waters  and  its 


people  have  benefitted  from  a 
partnership  developed  by  the  Federal 
government,  the  States,  and  local 
communities.  During  the  past  two 
decades  this  partnership  has  invested 
heavily  in  the  construction  of 
wastewater  treatment  faciUties  and 
sewers  throughout  the  country.  More 
than  $57  billion  of  this  amount  was 
Federal  funds.  Competition  for  scarce 
public  resources  at  all  levels  of 
government  has  renewed  interest  in 
attracting  the  private  svctor  to  the 
partnership  dedicated  to  clean  water. 
The  Federal  government  has  a  long- 
standing national  policy  to  support 
States  and  local  governments  in 
financing  the  construction  of 
wastewater  treatment  and  conveyance 
facilities.  The  construction  grants 
program  provided  this  assistance  as 
direct  grants  from  EPA  to  communities. 
The  Water  Quality  Act  of  1987,  which 
established  the  goal  of  restoring  the 
responsibility  for  financing  wastewater 
Ireatment  facilities  to  the  States  and 
municipalities,  phases  out  the 
construction  grants  program  and 
implements  the  State  Revolving  Fund 
(SRF)  program  with  loans  as  the  primary 
form  of  assistance. 

The  States  are  effectively  using  the 
SRF  financing  program  to  address  many 
of  their  water  quality  needs.  However, 
the  funds  available  from  SRFs  and  other 
State  programs  are  currently  estimated 
to  fall  far  short  of  the  more  than  $80 
billion  in  wastewater  treatment  and 
conveyance  needs  identified  in  the  1990 
Needs  Survey  Report  to  Congress.  To 
the  extent  that  SRF  funds  are  used  for 
nonpoint  source  and  other  eligible 
activities,  the  shortfall  for  construction 
of  wastewater  facilities  will  be  even 
greater.  In  an  effort  to  reduce  this 
"funding  gap,"  EPA  has  encouraged  all 
forms  of  public-private  partnerships  for 
wastewater  treatment  systems. 

Increased  private  financing, 
ownership,  and  operation  of  wastewater 
treatment  and  conveyance  systems  is 
consistent  with  Agency  priorities  that 
promote  State  and  local  environmental 
management  capacity.  It  provides 
fiexibiUty  to  States  and  municipalities  in 
■  addressing  water  quality  problems 
presenting  the  greatest  risk,  and 
supports  environmental  protection  as  an 
integral  part  of  the  nation's  economic 
well-being. 

EPA  intends  to  develop  a  practical 
and  effective  framework  for  private 
investment  in  EPA-funded  wastewater 
treatment  facilities.  The  framework  will 
be  based  on  the  fundamental  principles 
and  objectives  established  by  Executive 
Order  12803: 

(a)  Adequate  and  well-maintained 
infrastructure  is  critical  to  economic 


growth.  In  order  to  provide  for 
modernization  and  expansion  of 
wastewater  treatment  infrastructure. 
State  and  local  governments  should 
have  greater  freedom  to  privatize 
facilities  financed  in  whole  or  in  part  by 
the  Federal  government. 

(b)  Private  enterprise  and 
competitively  driven  improvements  are 
the  foundation  of  our  nation's  economy 
and  economic  growth.  Federal  financing 
of  municipal  wastewater  treatment 
facilities  should  not  act  as  a  barrier  to 
continued  environmental  protection  and 
the  achievement  of  economic 
efficiencies  through  private  market 
financing  or  competitive  practices,  or 
both. 

(c)  State  and  local  governments  are  in 
the  best  position  to  respond  to  local 
needs.  State  and  local  governments 
should,  subject  to  assuring  continued 
compliance  with  Federal  requirements 
that  public  use  of  wastewater  services 
be  on  reasonable  and  nondiscriminatory 
terms,  have  maximum  possible  freedom 
to  make  decisions  concerning  the 
maintenance  and  disposition  of  their 
Federally-financed  wastewater 
treatment  assets. 

(d)  User  fees  are  generally  more 
efficient  than  general  taxes  as  a  means 
to  support  municipal  wastewater 
treatment.  Privatization  transactions 
under  the  authority  of  this  initiative 
should  be  structured  so  as  not  to  result 
in  unreasonable  increases  in  charges  to 
users. 

EPA  intends  to  implement  the 
Executive  Order  through  the  use  of  three 
elements:  (1)  define  "publicly-owned 
treatment  works:"  (2)  initiate  an 
inclusionary  rule-making  process;  and 
(3)  conduct  public  meeting{s). 

Definition  of  Publicly-owned  Treatment 
WoAs 

As  part  of  the  Agency's  response  to 
the  Executive  Order's  directive  tq  assist 
States  and  local  governments  in  their 
efforts  to  advance  the  privatization 
objectives  of  the  order,  EPA  intends  to 
develop  an  appropriate  definition  of 
"publicly-owned  treatment  works" 
(POTW).  The  Act  authorizes  funds  for 
the  construction  grant  and  SRF 
programs  to  provide  financiatassistance 
specifically  for  the  construction  of 
POTWs.  While  "publicly-owned"  is  not 
defined  in  the  Act.  in  the  absence  of 
clear  statutory  direction  or  authority,  the 
Agency  to  date  has  interpreted  the  term 
to  mean  fully  (100  percent)  owned  by  a 
public  entity,  allowing  for  no  private 
equity  or  ownership  interest. 

Executive  Order  12803  states  that 
infrastructure  assets,  such  as 
wastewater  treatment  facilities,  that 
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have  received  Federal  grant  assistance 
may  be  sold  or  leased  to  a  private  party 
under  specified  conditions.  Therefore,  a 
precise  definition  of  publicly-owned 
may  not  be  necessary  for  full  sale  of 
existing  contruction  grant-funded 
facilities.  However,  a  definition  may  still 
be  needed  for  cases  of  a  partial  sale  of 
such  facilities.  In  addition,  the  issue 
remains  important  in  considering  the 
eligibility  of  a  facility  owned  in  whole  or 
in  part  by  a  private  party  for  any  grant 
assistance  that  may  become  available  in 
the  future.  The  definition  of  publicly- 
owned  also  has  implications  for  the 
ongoing  SRF  program.  EPA's  current 
position  prevents  a  community,  for 
example,  from  obtaining  an  SRF  loan  for 
its  portion  of  the  cost  of  a  joint- 
ownership  public-private  partnership  for 
the  construction  of  a  municipal 
wastewater  treatment  project. 

EPA  intends  to  define  publicly-owned 
treatment  works  through  poUcy, 
guidance,  or  regulation,  as  appropriate, 
for  purposes  of  the  contruction  grants 
and  SRF  programs.  The  definition 
established  by  the  Agency  will  be 
consistent  with  the  objectives  of 
Executive  Order  12803  and  will  protect 
the  public  purpose  of  and  public  interest 
in  POTWs.  Considerations  by  EPA  for 
less  than  100  percent  ownership  may 
include,  but  are  not  limited  to,  the 
following: 

•  Simple  majority  ownership  and 
control  by  a  public  entity; 

•  Substantial  minority  ownership  by 
a  public  entity; 

•  Effective  public  oversight  and 
control  by  a  public  entity;  and 

•  Public  ownership  required  to 
receive  assistance  only;  public 
ownership  need  not  be  maintained  after 
completion  of  the  grant  audit. 

Inclusionary  Rule-making 

Beginning  in  late  July  1992.  EPA 
intends  to  enter  into  an  inclusionary 
rule-making  process  with  interested  and 
affected  parties  to  determine  procedures 
allowing  for  disposition  of  construction 
grant-funded  wastewater  treatment 
facilities. 

Executive  Order  12803  directs  EPA,  to 
the  extent  permitted  by  law,  to  approve 
requests  to  privatize  such  facilities, 
consistent  with  specified  criteria.  The 
Executive  Order  provides  guidelines  for 
an  appropriate  "transfer  price"  and  for 
distribution  of  the  proceeds  from  the 
sale  or  lease  of  a  construction  grant- 
funded  wastewater  treatment  facility, 
including  recoupment  of  the  Federal 
investment  in  wastewater  treatment 

plants. 

A  primary  goal  of  the  inclusionary 
rule-making  will  be  to  establish 
procedures  to  be  followed  by  EPA  in 


considering  requests  for  privatization  of 
wastewater  facilities.  The  rule-making 
process  will  incorporate  the  guidelines 
and  criteria  set  forth  in  Executive  Order 
12803.  EPA  also  intends  to  address  in 
the  rule-making  any  issues  raised 
pursuant  to  comments  on  this  notice. 
EPA  anticipates  relevant  issues  may 
include,  but  are  not  limited  to,  the 
financial  feasibility  of  privatization 
transactions  and  technical  matters  such 
as  the  potential  impact  of  private 
owmership  on  the  industrial 
pretreatment  program  and  the  "domestic 
sewage  exclusion"  rule  under  the 
Resource  Conservation  and  Recovery 

Act. 

Persons  or  parties  interested  in  being 
considered  to  participate  in  the 
inclusionary  rule-making  should  inform 
the  EPA  contact  of  their  interest  by  July 
24. 1992. 


Public  Meeting(8) 

Prior  to  the  inclusionary  rule-making 
process.  EPA  plans  to  conduct  one  or 
more  pubhc  meetings  concerning  public 
private  partnerships  for  wastewater 
treatment.  The  Agency  hopes  to  bring 
together  representatives  of  government, 
industry,  business,  academia. 
environmental  groups,  and  other 
interested  parties  to  disucss  the 
enviromnental  and  economic  aspects  of 
this  initiative.  Public  participation  will 
assist  EPA  in  identifying  and  assessing 
relevant  issues  and  determining  the 
level  of  interest  in  and  potential  for 
private  participation  in  municipal 
wastewater  treatment. 

EPA  will  hold  a  meeting  in 
Washington.  D.C.  on  Wednesday,  July 
29, 1991.  The  meeting  will  be  held  at  the 
J.W.  Marriott  Hotel  at  1331 
Pennsylvania  Avenue  NW..  Washington, 
DC  20004.  There  will  be  no  charge  to 
attend  the  meeting.  Registration  will 
begin  at  9  a.m.  The  meeting  will  be  held 
between  9:30  a.m.  and  4  p.m.  Persons  or 
parties  interested  in  participating  in  a 
discussion  panel  or  presenting  a  public 
statement  at  the  meeting  should  inform 
the  EPA  contact  in  writing  of  their 
interest  by  July  17. 1992.  An  agenda  for 
the  meeting  will  be  available  on  request 
from  the  EPA  contact  after  July  22. 1992. 
In  the  event  EPA  determines  that 
additional  public  meetings  would  be 
constructive,  such  meetings  will  be 
announced  in  a  subsequent  Federal 
Register  notice. 

Preliminary  List  of  Topics  for  Commenl 

EPA  intends  to  address  a  variety  of 
issues  concerning  private  investment  in 
Federally-funded  municipal  wastewater 
treatment  facilities  and  invites  written 
comments  on  this  initiative.  In 
particular,  the  Agency  will  consider,  and 


is  interested  in  receiving  public  input 
regarding,  the  following  matters  and 
questions: 

•  As  discussed  above,  the  definition 
of  "publicly-owned  treatment  works" 
could  be  an  important  element  of 
privatization  transactions.  What  is  an 
appropriate  definition  of  "publicly- 
owned  treatment  works"  for  purposes  of 
implementing  the  objectives  of 
Executive  Order  12803? 

•  Some  privatization  transactions 
may  include  only  a  portion  of  a 
wastewater  treatment  system.  For 
example,  the  treatment  works  may  be 
sold  to  a  private  entity  while  the  public 
sector  retains  the  collection  system.  A 
private  party  may  purchase  only  the 
sludge  processing  portion  of  a  treatment 
facility.  In  such  cases,  how  is  continued 
performance  and  the  overall  integrity  of 
the  system  ensured  (e.g.,  appropriate 
flow  rates  to  the  treatment  plant 
efficient  use  of  treatment  and  storage 
capacity  to  minimize  combined  sewer 
overflows)? 

•  Many  wastewater  facilities  that 
received  construction  grant  funding,  and 
are  therefore  subject  to  Executive  Order 
12803,  also  received  or  may  receive  SRF 
assistance.  What  are  the  implications 
for  repayment  of  an  SRF  loan  if  a  facility 
constructed  with  SRF  assistance  were  to 
be  sold  or  leased  under  authority  of  the 
order?  Are  there  limitations  for  a 
partially  privatized  facility  in  receiving 
SRF  assistance?  If  there  are  limitations, 
would  they  apply  to  all  facilities 
receiving  SRF  assistance  or  only  those 
deemed  to  be  "equivalency"  projects 
(i.e.,  for  program  compliance  purposes, 
deemed  to  have  received  Federal 
assistance)?  Are  there  other  aspects  of 
the  SRF  program  that  may  be  affected 
by  privatization  of  municipal 
wastewater  facilities? 

•  The  potential  interest  of  public  and 
private  parties  in  considering  or  entering 
into  privatization  transactions  may 
depend  in  part  on  the  procedures  that 
EPA  establishes  for  the  sale  or  lease  of 
construction  grant-funded  facilities.  The 
procedures  should  facilitate,  not  hinder, 
appropriate  transactions.  To  that  effect, 
the  Agency  needs  to  know:  What  makes 
privatization  of  a  municipal  wastewater 
treatment  system  attractive  to  the  public 
sector  (in  terms  of  economics, 
environmental  results,  political/ 
institutional  factors,  etc.)?  To  the 
system's  users?  To  the  private  sector? 
To  what  extent  could  the  procedures 
established  to  implement  the  Executive 
Order  result  in  additional  burdens 
which  may  discourage  privatization? 
Are  there  additional  factors  not 
addressed  by  Executive  Order  12803 
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that  limit  interest  in  wastewater 
privatization? 

•  A  private  entity  that  owns  a 
municipal  wastewater  treatment  facility 
could  experience  fmancial  difficulties, 
including  insolvency  or  bankruptcy. 
Section  4(b)(i)  of  Executive  Order  12803 
requires  that  a  legally  enforceable 
agreement  or  a  market  or  regulatory 
mechanism  exists  to  ensure  that  in  such 
a  situation,  the  facility  continues  to 
serve  its  originally  authorized  purposes, 
as  long  as  needed  for  those  purposes. 
What  mechanism[s]  will  be  effective  in 
implementing  this  provision?  How  can 
the  users  and  operating  integrity  of  the 
system  be  protected? 

•  Executive  Order  12803  states  that 
"[pjrivatization  transactions  should  be 
structured  so  as  not  to  result  in 
unreasonable  increases  in  charges  to 
users"  (section  2(d)).  Section  4(b)(ii)  of 
the  order  also  stipulates  that  a 
mechanism  must  be  in  place  to  ensure 
that  "user  charges  will  be  consistent 
with  any  current  Federal  conditions  that 
protect  users  *  *  *"  What  issues  should 
be  considered  in  implementing  these 
provisions  of  the  order?  How  should  the 
statutory  requirements  for  construction 
grant  and  SRF  equivalency  projects 
calling  for  adequacy  and  proportionality 
of  user  charges  be  factored  into  EPA's 
implementation  of  this  program?  What  is 
the  potential  impact  of  privatization  on 
wastewater  system  user  charges? 
Would,  or  should,  private  municipal 
wastewater  systems  be  State-regulated 
utilities? 

•  EPA's  wastewater  programs 
encompass  many  elements  in  addition  to 
fmancing  the  construction  of  treatment 
works.  These  include  issuing  and 
enforcing  NPDES  permits  and  running 
the  industrial  toxics  pretreatment 
program.  Private  ownership  of  municipal 
wastewater  treatment  systems  may 
have  implications  for  these  other 
program  elements.  What  is  the  impact  of 
privatization  on  the  NPDES  permitting 
and  enforcement  process  (e.g.. 
requirements  for  municipal  and  private 
discharges  currently  differ.  What 
technology-based  permit  limits  would  be 
applicable?  If  a  publicly-owned  facility 
is  privatized,  would  its  permit  have  to 
be  reissued?  What  compliance/ 
enforcement  actions  would  be 
appropriate  if  the  facility  as  built  cannot 
meet  revised  permit  conditions?)?  What 
is  the  impact  of  privatization  on 
development,  implementation,  and 
enforcement  of  industrial  toxics 
pretreatment  requirements  and  other 
aspects  of  the  pretreatment  program 
(e.g.,  how  will  the  municipality  serve  in 
a  regulatory  capacity  vis-a-vis  indirect 
discharges  if  its  wastewater  treatment 


facility  has  been  privatized?  Would  the 
municipality  retain  its  responsibilities  to 
enforce  the  pretreatment  program  or 
could  it  shift  some  or  all  of  the 
responsibilities  to  the  private  party?)? 
Also,  what  is  the  impact  of  privatization 
on  the  domestic  sewage  exclusion  under 
the  Resource  Conservation  and 
Recovery  Act  (e.g.,  should  a  wastewater 
treatment  facility  which  is  no  longer 
publicly  owned  be  entitled  to  the 
domestic  sewage  exclusion?)? 

•  Section  l(d)(ii)  of  the  Order  calls  for 
Federal  valuation  of  the  asset  in  certain 
instances.  How  should  the  value  of  a 
wastewater  treatment  facility  be 
estabished  by  the  Federal  government 
for  purposes  of  sale  or  lease? 

EPA  also  invites  the  public  to  identify 
and  comment  on  additional  items  for 
consideration  by  the  Agency  in 
implementing  Executive  Order  12803. 

Dated:  June  18. 1992. 
Martha  G.  Prothro. 

Acting  Assistant  Administrator  for  Water. 
Christian  R.  Holmes. 
Acting  Assistant  Administrator  for 
Administration  and  Resources  Management 
[FR  Doc.  92-15112  Filed  6-26-92;  8:45  am) 

BILLING  CODE  6S60-50-MI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Dated:  June  22. 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1990  M  Street  NW..  suite  640. 
Washington.  DC  20036.  (202)  452-1422. 
For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503,  (202)  395- 
4814. 

OMB  Number:  None. 
Title:  EBS  Closed  Circuit  Test  (CCT) 

Survey. 
Form  Number  FCC  Form  716. 
Action:  New  collection. 
Respondents:  Businesses  or  other  for- 

proflt  (including  small  businesses). 


Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  1,600 
responses:  .084  hours  average  burden 
per  response;  134  hours  total  annual 
burden. 

Needs  and  Uses:  The  National-level 
Emergency  Broadcast  System  (EBS) 
provides  the  President,  via  thousands 
of  non-government  broadcast  stations, 
a  ready-available  means  of  emergency 
communications  with  the  American 
people.  Section  73.962  of  the  FCC  rules 
requires  that  the  National-level  EBS 
be  tested  no  less  than  once  every 
three  months.  The  date  and  time  are 
selected  by  the  White  House.  Federal 
Emergency  Management  Agency 
(FEMA),  and  industry  representatives, 
and  coordinated  by  the  FCC.  FEMA 
coordinates  the  activities  for  the 
government  communications  facilities. 
The  television  networks  (ABC-TV. 
CBS-TV.  NBC-TV  and  PSB(TV))  and 
cable  systems  do  not  participate  in 
the  CCT  due  to  the  lack  of  available 
program  time  required  to  conduct  the 
test.  Section  73.962(f)  states  the  FCC 
may  request  a  report  from  the 
broadcast  stations  about  the 
effectiveness  of  each  test.  The 
purpose  of  the  Closed  Circuit  Test 
(CCT)  is  to  simulate  activation  and 
..termination  of  the  national  level 
interconnection  arrangements  of  the 
Emergency  Broadcast  System,  to 
provide  training  of  personnel,  and  to 
exercise  procedures  and  equipment. 
Also,  the  test  evaluates  the 
effectiveness  of  the  EBS  to  provide 
programming,  originated  from  the 
President,  to  broadcast  stations 
throughout  the  United  States.  Once 
received  by  broadcast  stations,. the 
test  program  is  not  broadcast  over  the 
air  to  the  public,  hence  the  term 
"Closed  circuit".  The  information  will 
be  used  by  the  EBS  staff  to  develop  a 
report  evaluating  a  random  closed 
circuit  test  of  the  EBS  facilities  and 
participating  personnel.  The  report 
will  be  distributed  to  the  White 
House,  FEMA  and  industry.  Accurate 
recordkeeping  of  the  data  is  vital  in 
determining  the  location  and  nature  of 
possible  equipment  failure  on  the 
National-level  EBS.  Furthermore, 
since  the  National-level  EBS  is  solely 
for  the  use  of  the  President,  its  proper 
operation  must  be  assured. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  92-15186  Filed  6-2&-«2:  8:45  am] 

BILUNG  CODE  C712-01-M 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Notice  of  information  collection 

submitted  to  0MB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1930.         ) 

summary:  In  accordance  with 
■  requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35).  the  FDIC  hereby  gives  notice  that  it 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
0MB  review  of  the  information 
collection  system  described  below. 
Type  of  Review:  New  collection. 
Title:  Activities  and  Investments  of 

Insured  State  Banks. 
Form  Number  None. 
OMB  Number:  Not  applicable. 
Expiration  Date  of  OMB  Clearance:  Not 

applicable. 
Respondents:  Insured  state  banks 
wishing  to  engage  in  activities  not 
permissible  for  national  banks. 
Frequency  of  Response:  On  occasion. 
Number  of  Respondents:  2.927. 
Number  of  Responses  per  Respondent- 

1. 
Total  Annual  Responses:  2,927. 
Average  Number  of  Hours  per  response: 

13.1. 
Total  Annua!  Burden  Hours:  38.428. 
OMB  Reviewer  Gary  Waxman.  (202) 
395-7340.  Office  of  Mangement  and 
Budget,  Paperwork  Reduction  Project 
3064-0000.  Washington.  DC  20503. 
FDIC  Contact  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400.  Federal 
Deposit  Insurance  Corporation.  550 
17th  Street  NW..  Washington.  DC 
20429. 
Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  before  August  28. 
1992. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  Hsted  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  With 
certain  exceptions,  insured  state  banks 
must  obtain  FDIC  approval  to  engage  in 
activities  not  permissible  for  national 
banks. 
Dated  June  23. 1992. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

(FR  Doc.  92-15146  Filed  ft-28-«2;  8:45  am) 

BILUNO  CODE  (714-01-11 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting;  Board  of  Visitors  for 
the  National  Fire  Academy 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  of  open  meeting. 


summary:  In  accordance  with  section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act  5  U.S.C  app.  2.  FEMA 

announces  the  following  committee 

meeting: 

name:  Board  of  Visitors  for  the  National 

Fire  Academy. 

dates  of  meeting:  July  21-22. 1992. 

place:  National  Emergency  Training 

Center.  National  Fire  Academy.  Building 

G.  Conference  Room,  Emmitsburg,  MD 

21727. 

time:  July  21, 1992. 9  a.m.-5  p.m.,  July  22, 

1992,  9  a.m.-5  p.m. 

PROPOSED  agenda:  July  21:  Quarterly 

meeting — old  business.  July  22: 9  a.m.-12 

noon — Agenda  completion;  1  pjn.-5 

p.m. — Joint  meeting  with  the  Board  of 

Visitors  for  the  Emergency  Management 

Institute. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  quarterly 
meeting  should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg.  MD  21727, 
(301)  447-1117,  on  or  before  July  6, 1992. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the 
Administrator,  U.S.  Fire  Administration, 
Federal  Emergency  Management 
Agency,  Emmitsburg,  MD  21727.  Copies 
of  the  minutes  will  be  available  upon 
request  30  days  after  the  meeting. 

Dated:  June  11. 1992.        , 
Olin  L.  Greene,  -' 

U.S.  Fire  Administrator. 

[FR  Doc.  92-15176  Filed  6-26-92;  8:45  am) 

BILUNG  CODE  671S-01-M 


[FEMA-945-OflI 

New  Mexico;  Notice  of  Major  Disaster 
and  Related  Determinations 

AGENCY:  Federal  Emergency 


Management  Agency  (FEMA). 

action:  Notice.         

EFFECTIve  date:  June  18. 1992. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  New  Mexico 
(FEMA-945-DR).  dated  June  18, 1992. 
and  related  determinations. 

FOR  FURTHER  INFORMATION  CONTACT 

Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  64ft-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
18, 1992,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.],  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  Mexico, 
resulting  from  severe  thunderstorms,  hail, 
and  flooding  on  May  22, 1992,  through  May 
25, 1992,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  ("the  SUfford  Act").  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  New  Mexico. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for  a 
period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Graham  Nance  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  folloiwng 
areas  of  the  State  of  New  Mexico  to 
have  been  affected  adversely  by  this 
declared  major  disaster 
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Lea  County  for  Individual  Assistance  and 

Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
63.516,  Disaster  Assistance) 
Wallace  E.  Stickney, 
Director. 


(FR  Doc.  92-15154  Filed  6-28-92;  8:45  am] 

BIU.ING  CODE  671«-034l 


FEDERAL  MARITIME  COMMISSION 

(Docket  No.  92-40] 

Interstate  Grain  Corp.  v.  Port  of 
Corpus  Christ!  Auttiority  of  Nueces 
County;  Filing  of  Complaint  and 
Assignment 

Served:  |une  23. 1992. 

Notice  is  given  that  a  complaint  filed 
by  Interstate  Grain  Corporation 
("Complainant")  against  Port  of  Corpus 
Christi  Autliority  of  Nueces  County 
("Respondent")  was  served  June  23. 

1992.  Complainant  alleges  that 
Respondent  has  violated  sections  10 
(b)(ll).  (b)(12).  (d)(1)  and  (d)(3)  of  the 
Shipping  Act  of  1984.  46  U.S.C.  app.  1709 
(b)(ll).  (b)(12).  (d)(1)  and  (d)(3).  by 
establishing  a  wharfage  charge  affecting 
Complainant  while  not  imposing  similar 
effects  on  the  Corpus  Christi  Public 
Elevator  and  increasing  that  wharfage 
charge  by  267  percent. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  June  23, 

1993,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  October 
21. 1993. 


loseph  C  Polking, 

Secretary.         I  j 

[FR  Doc.  92-15177  Filed  6-26-92:  8:45  am] 

BILUNG  CODE  CTSMI-M 


FEDERAL  RESERVE  SYSTEM 

Broolce  Holdings,  Inc^  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  wiU  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vmting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
40  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  23, 1992. 

A.  federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Brooke  Holdings.  Inc.,  Jewell, 
Kansas;  to  acquire,  through  its 
subsidiary,  Gypsum  Valley  Agency,  the 
property  and  casualty  insurance  agency 
assets  of  First  State  Management  Corp., 
Salina,  Kansas,  and  thereby  engage  in 
the  sale  of  insurance,  except  life 
insurance  and  annuities,  pursuant  to  S 
225.25(b)(8)(vi)  of  the  Board's  Regulation 


Bofird  of  Governors  of  the  Federal  Reserve 
System.  June  23, 1992.  • 

lennifer ).  Johnsoo. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-15165  Filed  6-26-92:  8:45  am] 

BiUJNG  COOC  e210-01-F 


Carolina  Rrst  BancStiares,  InCn  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Hokiing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  S 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  23, 
1992. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Senior  Vice 
President)  701  East  Byrd  Street 
Richmond,  Virginia  23261: 

1.  Carolma  First  BancShares.  Inc., 
Lincolnton,  North  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of 
Cabarrus  Bank  of  North  Carolina,  Inc.. 
Concord.  North  Carolina,  successor  to 
Cabarrus  Savings  Bank,  Inc.,  Concord, 
North  Carolina. 

2.  Regency  Bancshares,  Inc.,  Hickory. 
North  Carolina;  to'become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Davidson 
Savings  Bank,  Inc.,  SSB,  Lexington, 
North  Carolina,  and  First  Savings  Bank. 
Inc..  SSB,  Hickory.  North  Carolina,  both 
de  novo  banks. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Capital  Bancorporation.  Inc.,  Cape 
Girardeau,  Missouri;  to  acquire  100 
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percent  of  the  voting  shares  of  Magna 
Bank  of  Southern  Missouri.  Chtark, 
Missouri. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Marquette  Bancshares.  Inc., 
Minneapolis.  Minnesota;  to  acquire  91.11 
percent  of  the  voting  shares  of 
Marquette  Bank  Brooklyn  Park. 
Brooklyn  Park.  Minnesota;  97.5  percent 
of  the  voting  shares  of  Marquette  Bank 
Brookdale,  Brooklyn  Center,  Minnesota; 
94  percent  of  the  voting  shares  of 
Marquette  Bank  Cannon  Falls.  Cannon 
Falls.  Minnesota;  100  percent  of  the 
voting  shares  of  Marquette  Bank  Golden 
Valley.  Golden  Valley.  Minnesota:  94.5 
percent  of  the  voting  shares  of 
Marquette  Bank  Mound.  Mound. 
Minnesota;  96.5  percent  of  the  voting 
shares  of  Marquette  Bank  New  Hope. 
New  Hope.  Minnesota;  76.72  percent  of 
the  voting  shares  of  Marquette  Bank 
Shakopee.  N.A..  Shakopee,  Minnesota; 
100  percent  of  the  voting  shares  of 
Monticello  Bancshares.  Inc..  Monticello. 
Minnesota,  which  owns  86.73  percent  of 
Wright  County  State  Bank.  Monticello. 
Minnesota;  78.92  percent  of  the  voting 
shares  of  Lakeville  Financial  Services, 
Inc.,  Minneapolis,  Minnesota,  which 
owns  92.13  percent  of  Marquette  Bank 
Lakeville,  Lakeville.  Minnesota;  an 
additional  46.87  percent,  totalling  93.77 
percent,  of  the  voting  shares  oT 
Hutchinson  Bancorp.  Inc..  Hutchinson. 
Minnesota.' which  owns  100  percent  of 
Marquette  Bank  Hutchinson.  N.A., 
Hutchinson.  Minnesota;  and  100  percent 
of  the  voting  shares  of  Marquette  Bank 
New  Prague.  New  Prague.  Minnesota. 
D.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Catherine  Stuart  Schmoker  Family 
Partnership.  Lincoln,  Nebraska,  James 
Stuart,  Jr.,  Family  Partnership,  Lincoln. 
Nebraska,  The  Scott  Stuart  Family 
Partnership,  Lincoln,  Nebraska,  Stuart 
Family  Partnership.  Lincoln.  Nebraska, 
and  First  Commerce  Bancshares,  Inc.. 
Lincoln.  Nebraska;  to  acquire  an 
additional  10  percent,  totalling  18.5 
percent,  of  the  voting  shares  of  Lincoln 
Bank  South.  Lincobi,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  23, 1992. 
|€iiiiifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-15184  Filed-6-26-fl2;  8:45  am] 

BtLUNS  COOe  MlO-OI-f 


Scottle  E.  Peterson;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  9 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 

1817(j)(7)).  ,  ,,    ,     .  ... 

The  notice  is  available  for  unmeoiate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  20, 1992. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Seattle  E.  Peterson,  Middle  River. 
Minnesota;  to  acquire  50  percent  of  the 
voting  shares  of  Northern  Plains 
Bancshares.  Inc.,  Hawley,  Minnesota, 
and  thereby  indirectly  acquire  First 
National  Bank.  Middle  River.  Minnesota. 
Board  of  Governors  of  the  Federal  Reserve 
System,  June  23, 1992. 
Jennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  92-15183  Filed  6-26-«2;  8:45  am] 

BILLING  COOC  MIO-OI-f 


conveyed  for  wildlife  conservation  in 
accordance  with  the  provisions  of 
section  1  of  said  Public  Law  80-537  (16 
U.S.C.  667b),  as  amended,  by  Public  Law 
92-432. 

Dated:  June  18. 1992. 
Earl  E  Jones. 

Commissioner.  Federal  Property  Resources 
Service. 
(FR  Doc.  92-15122  Filed  8-26-82;  8:45  a.m.J 

BILLING  COOC  MaO-Sft-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  AdmlnlstratkMi 

New  Legend  on  Certain  Social  Security 
Numt>er  Cards 

agency:  Social  Security  Admirustration. 
HHS. 

action:  Notice.  


GENERAL  SERVICES 
ADMINISTRATION 

[Wildttfe  Order  181;  4-O-TW-6090J 

Federal  Property  Resources  Sendee; 
Portion,  Cordell  Hull  Lock  and  Dam 
Project,  Jackson  County.  Tennessee; 
Transfer  of  Property 

Pursuant  to  section  2  of  Public  Law 
537,  80th  Congress,  approved  May  19. 
1948  (16  U.S.C.  667b).  noUce  is  hereby 
given  that: 

1.  By  deed  from  the  General  Services 
Administration  dated  May  27, 1992,  the 
property,  consisting  of  822.26  acres  of 
unimproved  land,  known  as  a  portion  of 
Cordell  Hull  Lock  and  Dam  Project. 
Jackson  County.  Tennessee,  has  been 
transferred  to  the  Tennessee  Wildlife 
Resources  Agency,  State  of  Tennessee. 

2.  The  above  described  property  was 


summary:  In  accordance  with  the 
provisions  of  section  101  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  the  delegation  of  authority  from 
the  President  to  the  Secretary  of  Health 
and  Human  Services  (the  Secretary) 
dated  February  10. 1992.  and  the 
redelegation  from  the  Secretary  to  the 
Commissioner  of  Social  Security  on 
March  17. 1992  (57  FR  9262).  this  notice 
announces  that  the  Social  Security 
Administration  (SSA)  pMs  to  add  a 
legend  to  the  Social  Security  number 
(SSN)  card  issued  to  an  individual 
whom  the  Immigration  and 
Naturalization  Service  (INS)  determines 
to  be  an  alien  who  entered  the  United 
States  (U.S.)  on  a  temporary  basis  and  is 
authorized  to  work.  The  addition  of  this 
legend  would  assist  employers  in 
identifying  individuals  with  temporary 
authorization  to  work  in  the  U.S. 

EFFECTIVE  DATE:  June  29,  1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Lynn  Kuban,  Social  Security 
Administration.  3-E-26  Operations 
Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235;  (410)  965-7908. 

SUPPLEMENTARY  INFORMATION:  Section 
101  of  the  Immigration  Reform  and 
Control  Act  of  1986  (Pub.  L  96-603 
enacted  November  6, 1986)  amended 
Chapter  8  of  title  II  of  the  Immigration 
and  Nationality  Act  by  adding  a  new 
section  274A.  which  is  codified  at  8 
U.S.C.  1324a.  This  new  section  requires 
employers  to  verify  employment 
authorization  of  an  alien  and  provides 
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that  one  of  the  tiocuinents  evidencing 
emphjyment  authorization  is  the 
individual's  SSN  card.  See  8  U.S.€. 
1324a(a)(l)  and  [b)(l)fq. 

In  addition,  section  1324a(d)(3MA,} 
requires  that  certain  committees  of 
Congress  must  ibe  notified  1  year  prior  to 
a  "major -change"  in  the  employment 
verification  system  and  notification 
must  be  pubhshed  in  the  Federal 
Register.  The  insertion  of  a  new  legend 
on  the  SSiN  card  is  such  a  major  change. 
Furthennore,  this  change  in  the  SSN 
card  cannot  be  implemented  unless 
Congress  specifically  provides  funds  for 
the  project.  See  8  U.S.C. 
1324a(d)(3)(C)(ii),  (D)(iii).  and  (E). 
Congress  has  appropriated  the  funds  for 
this  project.  See  Public  Law  102-17(f 
(November  28, 1991),  105  Stat  1121. 

In  1968.  the  General  Accounting  Of&ce 
recommended  that  SSA  aimotale  SSN 
cards  for  aliens  authorized  to  work  in 
the  U.S.  on  a  temporary  basis.  This 
would  assist  employers  in  identifying 
individuals  with  temporary  work 
authorization.  Currently,  aliens  with 
temporary  work  authorization  are  given 
SSN  cards  which  do  not  indicate  that 
the  ahens'  authorization  to  work  might 
be  restricted.  If  they  remain  in  the  U.S. 
after  the  INS  iwork  authorization 
expires,  they  might  continue  to  obtain 
employment  illegally  using  the  SSN 
card. 

SSA  plans,  with  INS  concurrence,  to 
add  a  legend  to  the  SSN  cards  issued  to 
individuals  determined  by  INS  to  be 
aliens  admitted  to  the  U.S.  on  a 
temporary  basis  with  work 
authorization. 

SSA  notified  the  appropriate 
Congressional  Committees  on  July  25, 
1989,  of  our  plan  to  add  a  new  legend  to 
the  SS.N  card.  The  new  legend  will  read: 
"VALID  FOR  WORK  ONLY  WITH  LMS 
AUTHORIZATION."  An  SSN  card  with 
this  legend  would  be  used  in 
conjunction  with  work  authorization 
documents  issued  to  the  individual  by   , 
INS  to  demonstrate  to  an  employer  that 
the  individual  is  authorized  to  work  in 
the  U.S. 

The  legend  will  be  placed  on  SSN 
cards  issued  to  affected  individuals 
whose  SSN  applications  are  accepted 
for  pfocessing  on  or  after  the  effective 
date  shown  in  this  notice. 

Detted:  June  16, 1992. 
Gwendolyn  S.  King. 

Commiasioner  of  Social  Security. 

(FR  Doc.  92-lSlBl  Filed  &-26-92;  B:45  am] 
BiujMG  CODE  «i«e-a»-H 


[Social  Security  IMIng  SSR  •^-7cl 

Overpaymsnto  m\4  ilDdaipayRMnt*— 
Payment  Enora  Calciilalad  ^Nattad) 
from  the  First  Myment  Error  to  tha 
Month  the  IffUtM  Oetarmination  o« 
Overpayment  or  Underpayment  ^ 
Made 

agency:  Social  Security  Administration, 

HHS. 

ACTKMC  Notice  of  Social  Security  Ruling. 

SUMNMRV:  In  accordance  with  20  CFR 
422.406fb)(l),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Riiling  a2-7c.  "niis  Ruling  is 
based  on  the  D:S.  Supreme  Court 
decision  in  SuTlivan  v.  Everhart.  The 
Court  ruled  that  the  Secretary's 
"netting"  regulations,  which  calculate 
the  difference  between  the  amount  due 
and  the  amount  paid  for  the  period 
beginning  with  the  first  month  for  which 
there  was  a  payment  error  and  ending 
with  the  month  the  initial  determination 
of  overpayment  or  underpayment  is 
made,  are  valid  because  they  are  based 
on  a  permissible  construction  of  the 
Social  Security  Act  and  are  not  arbitraiy 
and  capricious. 
EFFECnvc  date:  June  29, 1992. 
FOR  FURTHER  IMFORMATION  CONTACT 

loanne  K.  Castello.  Office  of 
Regulations.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235.  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  by  5  U.S.C. 
552  (a)(1)  and  (a)(2),  we  are  publishing 
this  Social  Security  Ruling  in 
accordance  with  20  CFR  422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Coimsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
contponents  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating  other 
cases. 

If  this  Social  Security  Rubng  is  later 
superseded,  modified,  tjr  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  eHect. 


(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.802  Social  Security — 
Disability  Insurance;  93.803  Social  Security — 
Retirement  Insurance;  93.803  Social 
Security — Survivor's  Insurance:  93.fl06 
Special  Benefits  for  Disabled  Coal  Miners; 
93.807  Supplemental  Security  Income] 

Dated:  June  15, 199Z. 
Gwendolyn  S.King, 

Commissioner  of  Social  Security. 

Sections  202(a).  204(a).  20a(a)(l).  204(a)(1) 
(A)  and  (B).  2m(fo).  2DS(a),  1631(c)(1), 
1631(fo)(l,)  (A)  and  (B)  of  the  Sociai  Security 
Act  (42  U.S.C. 402(a).  404(a).  404<a)(l). 
404(a)(1)  (A)  and  (B).  404(b),  13a2(c)(l). 
1383(b)(1)  (A)  and  (B))  Overpayments  and  ' 
Underpayments — Payment  Errors  Calculated 
(Netted)  From  the  First  Payment  Error  to  the 
Month  Hie  Initial  Determination  of 
Overpayment  or  Underpayment  is  made  20 
CFR  404JQ2-404.Se4.  404.902.416.538. 
416S68{a).  and  41B.M02  Sullivan  v.. Everhart 
494  US.  83  (1980). 

This  Ruling  concerns  the  validity  of 
the  "netting"  regulations,  under  which 
the  Secretary  calculates  the  difference 
between  the  amount  due  and  the 
amount  paid  for  the  period  beginning 
with  the  first  month  for  which  there  was 
a  payment  error  and  ending  with  the 
month  the  initial  determination  of 
overpayment  or  underpayment  is  made. 

In  (his  case,  recipients  of  old-age, 
survivors,  and  disability  insurance 
benefits,  and  supplemental  security 
income  payments  brought  suits  against 
the  Secretary  seeking  declaratory 
judgment  that  the  netting  regulations 
were  facially  invalid  because  (1)  they 
were  contrary  to  the  Social  Security  Act 
(the  Act)  and  (2)  they  violated 
beneficiaries'  rights  to  procedural  due 
process.  (The  Supreme  Court  found  it 
unnecessary  to  address  the  issue  of 
procedural  due  process  as  it  was  not 
reached  by  the  Court  of  Appeals.)  The 
United  States  District  Court  for  the 
District  of  Colorado  grtmted  summary 
judgment  on  the  ground  that  the 
regulations  violated  the  Act.  The 
Secretary  appealed  to  the  United  States 
Court  of  Appeals  for  the  Tenth  Circuit 
which  affirmed  the  district  cotut 
decision.  The  Siipreme  Court  granted 
certiorari. 

The  Supreme  Court  held  that  the 
netting  regulations  are  based  on  a 
permissible  construction  of  the  Act 
because  the  Act  nowhere  specifies  that 
the  correctness  of  payments  must  be 
determined  on  a  month-by-month  basis. 
Also,  the  Court  held  that  netting  is  not 
inconsistent  with  the  "adjustment"  or 
'^recovery"  provisions  of  the  Act  which 
prohibit  adjustment  of  payments  to  or 
recovery  from  any  person  who  is 
without  fault  unless  there  is  an 
opportunity  for  a  waiver  bearing.  The 
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Court  reasoned  that  netting  is  not 
"adjustment"  or  "recovery"  of  benefits 
but  the  calculation  of  whether  more  or 
less  than  the  correct  amount  of  payment 
has  been  made.  The  Court  also  held  that 
the  netting  regulations  are  not  rendered 
arbitrary  and  capricious  by  including 
the  period  running  from  the  first 
discovery  of  error  to  the  initial 
determination  that  error  was  committed 
in  the  netting  calculation.  Accordingly, 
the  Supreme  Court  reversed  the 
judgment  of  the  Court  of  Appeals  and 
remanded  the  case  for  further 
proceedings  consistent  with  this 
opinion. 
SCALIA,  Supreme  Court  Justice: 

If  the  Secretary  of  Health  and  Human 
Services  determines  that  a  beneficiary  has 
received  "more  or  less  than  the  correct 
amount  of  payment,"  the  Social  Security  Act 
requires  him  to  effect  "proper  adjustment  or 
recovery,"  subject  to  certain  restrictions  in 
the  case  of  overpayments.  This  case  requires 
us  to  decide  whether  the  Secretary's  so- 
called  "netting"  regulations,  under  which  he 
calculates  the  difference  between  past 
underpayments  and  past  overpayments,  are 
merely  a  permissible  method  of  determining 
whether  "more  or  less  than  the  correct 
amount  of  payment"  was  made,  or  are 
instead,  as  to  netted-out  overpayments,  an 
"adjustment  or  recovery"  that  must  comply 
with  procedures  for  recovery  of 
overpayments  imposed  by  the  Act. 

Two  statutory  benefit  programs  established 
by  the  Social  Security  Act  (Act)  are  involved: 
The  Old-Age,  Survivors,  and  Disability 
Insurance  program  (OASDI),  53  Stat.  1362,  as 
amended.  42  U.S.C.  §  401  er  seq.  (1982  ed.  and 
Supp.  IV),  and  the  Supplemental  Security 
Income  program  (SSI).  86  Slat.  1465. 42  U.S.C. 
§  1381  et  seq.  (1982  ed.  and  Supp.  IV). 
Millions  of  Americans  receive  benefits  under 
these  programs;  inevitably,  some 
beneficiaries  occasionally  receive  more  than 
their  entitlement,  and  others  less.  The  OASDI 
program  provides  the  following  procedure  for 
correcting  such  errors: 

"Whenever  the  Secretary  finds  that  more 
or  less  than  the  correct  amount  of  payment 
has  been  made  to  any  persdn  under  this 
subchapter,  proper  adjustment  or  recovery 
shall  be  made,  under  regulations  prescribed 
by  the  Secretary,  as  follows: 

"(A)  With  respect  to  payment  to  a  person 
of  more  than  the  correct  amount  the 
Secretary  shall  decrease  any  payment  under 
this  subchapter  to  which  such  overpaid 
person  is  entitled,  or  shall  require  such 
overpaid  person  or  his  estate  to  refund  the 
amount  in  excess  of  the  correct  amount,  or 
shall  decrease  any  payment  under  this 
subchapter  payable  to  his  estate  or  to  any 
•     other  person  on  the  basis  of  the  wages  and 
self-employment  income  which  were  the 
basis  of  the  payments  to  such  overpaid 
person,  or  shall  apply  any  combination  of  the 
foregoing.*  *  * 

"(B)  With  respect  to  payment  to  a  person  of 
less  than  the  correct  amount,  the  Secretary 
shall  make  payment  of  the  balance  of  the 
amount  due  such  underpaid  person. 


Act  S  204(a)(1)(A),  (B):  42  U.S.C. 
§  404(a)(1)(A),  (B)  (1982  ed.,  Supp.  IV). 
As  to  overpayments,  the  Act  provides: 
"In  any  case  in  which  more  than  the 
correct  amount  of  payment  has  been  made, 
there  shall  be  no  adjustment  of  payments  to, 
or  recovery  by  the  United  Slates  from,  any 
person  who  is  without  fault  if  such 
adjustment  or  recovery  would  defeat  the 
purpose  of  this  subchapter  or  would  be 
against  equity  and  good  conscience."  Act 
{  204(b);  42  U.S.C.  404(b)  (1982  ed.). 

The  provisions  regulating  payment  errors 
in  the  SSI  program  are  substantially  similar.* 
Califano  v.  Yamasaki,  442  U.S.  682,  697,  99 
S.Ct.  2545,  2555.  61  LEd.2d  176  (1979).  held 
that  the  limitation  on  adjustment  or  recovery 
of  overpayments  imposed  by  S  204(b)  of  the 
Act  gives  recipients  the  right  to  an  oral 
hearing  at  which  they  may  attempt  to 
convince  the  Secretary  to  waive  recoupment. 

In  the  provisions  set  forth  above,  the  Act 
contemplates  that  the  Secretary  will  "nn[d] 
(whether)  more  or  less  than  the  correct 
amount"  of  payment  has  been  made. 
Elsewhere,  it  confers  upon  the  Secretary 
general  authority  to  "make  rules  and 
regulations  and  to  establish  procedures,  not 
inconsistent  with  the  provisions  of  this 
subchapter,  which  are  necessary  or 
appropriate  to  carry  out  such  provisions,"  Act 
§  205(a).  42  U.S.C.  S  405(a)  (1982  ed.);  see  also 
Act  S  1631(d)(1).  42  U.S.C.  S  1383(d)(1)  (1982 
ed..  Supp.  IV)  (SSI).  Pursuant  to  that 
authority,  the  Secretary  promulgated  the 
regulations  at  issue  here.  The  SSI  regulation 
provides: 

'The  amount  of  an  underpayment  or 
overpayment  is  the  difference  between  the 
amount  paid  to  a  recipient  and  the  amount  of 
payment  actually  due  such  recipient  for  a 
given  period.  An  overpayment  or 
underpayment  period  begins  with  the  first 
month  for  which  there  is  a  difference 
between  the  amount  paid  and  the  amount 
actually  due  for  that  month.  The  period  ends 
with  the  month  the  initial  determination  of 
overpayment  or  underpayment  is  made."  20 
CFR  S  416.538  (1989). 

The  OASDI  regulation  unhelpfully  provides 
that  "Itjhe  amount  of  an  overpayment  or 
underpayment  is  the  difference  between  the 
amount  paid  to  the  beneficiary  and  the 


•  "(A)"  Whenever  the  Secretary  finds  thai  more 
or  less  than  the  correct  amount  of  benefits  has  been 
paid  with  respect  to  any  individual,  proper 
adjustment  or  recovery  shall,  subject  to  the 
succeeding  provisions  of  this  subsection,  be  made 
by  appropriate  adjustments  in  future  payments  to 
such  individual  or  by  recovery  from  such  individual 
or  his  eligible  spouse  (or  from  the  estate  of  either)  or 
by  payment  to  such  individual  or  his  eligible 
spouse.'  '  ' 

"(B)  The  Secretary  (i)  shall  make  such  provision 
as  he  finds  appropriate  in  the  case  of  payment  of 
more  than  iht  correct  amount  of  Ijenefits  with 
respect  to  an  Individual  with  a  view  to  avoiding 
penalizing  such  individual  or  his  eligible  spouse 
who  was  without  fault  in  connection  with  the 
overpayment,  if  adjustment  or  recovery  on  account 
of  such  overpayment  in  such  case  would  defeat  the 
purposes  of  this  subchapter,  or  be  against  equity 
and  good  conscience,  or  (because  of  the  small 
amount  involved)  impede  efficient  or  effective 

administration  of  this  subchapter. Act 

1831(b)(1)(A).  [By.  42  U.S.C  13«3(bH1)(A).  (B)  (1982 
ed..  Supp.  IV). 


amount  of  the  payment  to  which  the 
beneficiary  was  actually  entitled."  20  CFR 
S  404.504  (1989),  but  the  Secretary  has 
interpreted  this  as  embodying  the 
methodology  set  forth  in  the  SSI  regulation. 
Dept.  of  Health  and  Human  Services,  Social 
Security  Ruling  81-19a  (cum.  ed.  1981). 
Two  hypotheticals  will  illustrate  the 
operation  of  the  netting  regulations.  Mr.  A. 
entitled  to  $100  per  month,  is  erroneously 
paid  $80  in  January  and  erroneously  paid 
$150  in  February.  In  March,  the  Secretary 
determines  that  these  payments  were 
incorrect,  nets  the  errors  [i.e.,  calculates  the 
difference  between  the  underpayment  and 
the  overpayment),  and  seeks  to  recover  the 
net  overpayment  of  $30.  Mrs.  B,  also  entitled 
to  $100  per  month,  receives  $50  in  April  and 
$110  in  May.  In  June,  the  Secretary  makes  the 
incorrect  payment  determination,  nets  the 
errors,  and  pays  out  $40.  In  neither  case  may 
the  beneficiaries  seek  to  have  the 
underpayment  and  the  overpayment  treated 
separately:  Mr.  A  could  not  demand  $20  for 
January  and  seek  a  waiver  of  the  recoupment 
of  $50  for  February,  and  Mrs.  B  could  not 
demand  $50  for  April  and  seek  a  waiver  for 
the  $10  in  May. 

In  the  present  case,  the  Secretary  made 
both  underpayments  and  overpayments  to 
each  of  the  respondents,  and  netted  those 
errors  pursuant  to  the  regulations.  He 
determined  that  three  respondents  (the 
original  plaintiffs)  received  net 
underpayments,  and  paid  that  net  amount. 
The  other  respondents  (interveners  below) 
received  net  overpayments,  and  the  Secretary- 
offered  them  hearings  to  determine  whether 
recoupment  should  be  waived  as  to  the  net 
overpayment.  The  plaintiffs  (later  joined  by 
the  interveners)  filed  this  suit  under  (§  205(g) 
and  1631(c)(3)  of  the  Act,  42  U.S.C  405(g), 
1383(c)(3)  (1982  ed.),  in  the  United  States 
J)islrict  Court  for  the  District  of  Colorado. 
They  claimed  that  the  netting  regulations 
were  facially  invalid  because  (1)  they  were 
contrary  to  the  Act  and  (2)  they  violated 
beneficiaries'  rights  to  procedural  due 
process.  The  District  Court  granted 
respondents'  motion  for  summary  judgment 
on  the  former  ground,  and  the  Court  of 
Appeals  for  the  Tenth  Circuit  affirmed  in  all 
relevant  respects.  853  F.2d  1532  (1988).  The 
court  noted  that  two  other  Courts  of  Appeals 
had  upheld  the  netting  regulations  against 
similar  attacks.  Id.  at  1536-1537  (citing  Lugo 
V.  Schweicker.  776  F.2d  1143  (CA3  1985),  and 
Webb  V.  Bowen,  851  F.2d  190  (CA8  1988)). 

We  granted  certiorari.  490  U.S .  109 

S.Ct.  209a  104  LEd.2d  660. 

II 

Our  mode  of  reviewing  challenges  to  an 
agency's  interpretation  of  its  governing 
statute  is  well  established:  We  first  ask 
"whether  Congress  has  directly  spoken  to  the 
precise  question  at  issue.  If  the  intent  of  , 
Congress  is  clear,  that  is  the  end  of  the 
matten  for  the  court,  as  well  as  the  agency, 
must  give  effect  to  the  unambiguously 
expressed  intent  of  Congress."  Chevron 
U.SA.  Inc.  V.  Natural  Resources  Defense 
Council.  Inc.,  467  U.S.  837,  842-843, 104  S.Ct. 
2778,  2781,  81  LEd.2d  694  (1984).  "In 
ascertaining  the  plain  meaning  of  the  statute. 
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the  court  must  lank  to  the  particular  statutory 
language  at  issue,  as  well  as  the  language 
and  design  of  the  statute  as  a  whole."  A'  Mart 
Corp.  V.  Cartier.  Inc..  486U.S.  281,  291. 106 
S.Ct.  1811, 1817, 100  LEd.2d  313  (1988).  see 

also  h4eadCoBp.  r.  Tilley,  4B0  U.S , 

,  109  S.Ct.  .2156 104  LEd2A  796 

(1989).  But  "if  the  statute  is  silent  or 
ambiguous  with  respect  to  the  specific  issue, 
the  question  for  the  court  is  whether  the 
agency's  answer  is  based  on  a  permissible 
construction  of  the  statute,"  Chevron,  supra, 
467  U.S.  at  643.1CH  SiCt..  at  2781.  that  is, 
whether  the  agency's  constifuction  is 
"rational  and  consistent  with  the  statute." 
NLRB  V.  United  Food  6-  Commercial 
Workers.  484  U.S.  112. 123. 108  S.Ct.  413.  420. 
98  LEd.2d  429  (1087).  These  principles  apply 
fully  to  the  Sectetary's  administration  of  the 
Act.  See  Schweiker  v.  Gray  Panthers.  4.53 
U.S.  34, 43, 101  S.Ct.  2633,  2639.  69.LEd^d  460 
[\mi]:Batterion  v.  Francis.  432  U.S.  416.  425, 
97  S.Ct.  2399.  2405,  53  L.Ed.2d  448  (1977). 

A 

We  first  consider  whether  1he  Act  speaks 
directly  to  the  validity  of  the  netting 
regulations.  Two  provisions  are  relevant:  a 
general  authorization,  and  a  specific 
limitation.  First,  the  Act  authorizes  the 
Secretarylo  determine  whether  "more  or  less 
than  the  correct  amount"  has  heen  paid.  42 
U.S.C.  55  404(a).  138a{b){l)(A)  (1962  ed.. 
Supp.  IV,).  The  Act  does  not  define  the  term 
"correct  amount."  It  assuredly  could  be 
construed  toTefar  to  the  amount  properly 
owing  far  a  given  month,  if  that  were  the  only 
possible  interpretation,  respondents  would 
prevail,  since  the  netting  regulations 
ascertain  the  cornec-t  amount  for  a  longer  time 
period.  But  the  Act  does  not  foreclose  a  more 
expansive  interpretation  of  "'correct  amount." 
viz..  the  amount  firo[>erly  owing  as  of  the  dale 
of  the  determination.  Although  the  Act 
elsewhere  describes  O.^SDl  and  SSI  as 
monthly  benefit  programs,  e.g..  Act  §  202(a). 
42  U.S.C.  5  402(a)  (1982  ed..  Supp.  IV);  Act 
5  1611(c)(1).  42  US.C.  §  1382(c)il)  (1982  ed.. 
Sup.  IV).  it  nowhere  specifies  that  the 
correctness  of  payments  must  be  determined 
on  a  month-by^iaonth  basis. 

The  fuller  context  of  the  OASDI  provisions 
suggests  that  Coi\gress.  in  authorizing  the 
Secretary  to  determine  whether  the  "correct 
amount"  was  paid,  did  not  prohibit  him  from 
making  that  determination  for  more  than  a 
monthly  time  period.  The  Act  authorizes  a 
determination  of  whether  "the  correct 
«mourt  of  payment  has  been  made."  42 
U  S.C.  §  404(a)(1).  and  mandates  adjustments 
"|w|ith  respect  to  payment  to  a  person  of 
more  than  the  correct  amount," 
5  404(a)(1)(A).  and  "(wlilh  respect  to 
payment  to  a  person  of  less  than  the  correct 
amount."  5  404(a)(1)(B).  If  Congress  had  in 
mind  only  shortfalls  or  excesses  in  individual 
monthly  payments,  rather  than  in  the  overall 
payment  balance,  it  would  have  been  more 
natural  to  refer  ^o  "the  correct  amount  of  any 
payment,"  and  to  require  adjustment  "with 
respect  to  any  payment  *  *  *  of  less  (or 
more)  than  the  correct  amount."  This 
terminology  is  used  elsewhere  in 
S  204(a)(1)(A).  whenever  individual  monthly 
payments  are  at  issue  ("the  Secretaiy  shall 
decrease  a r"  payment  under  this  subchapter 
to  which  such  oveq)aid  person  is  entitled"; 


"shall  decT&aae  .any  fiayment  under  this 
subchapter  payable  to  his  estate").  42  U.S.C. 
5  404(a)(1)(A)  (emphases  added).  Moreover, 
the  provision -governing  adjustment  of 
overpayments  to  -8  deceased  beneficiary 
seems  to  contemplate  computation  on  a 
multi-payment  basis  ("the  Secretary  *  *  ' 
shall  decrease  any  payment  under  this 
subchapter  payable  to  his  estate  or  to  any 
other  person  on  the  basis  of  the  wages  and 
self-employment  income  which  were  the 
basis  of  the  payments  to  such  overpaid 
person")  Ibid,  (emphasis  added). 

The  Act's  provisions  governing  SSI  are 
slightly  different,  but  in  no  way  contradict  the 
Secretary's  position.  They  authorize  the 
Secretary  to  determine  whether  "more  or  less 
than  the  correct  amount  of  benefits  has  been 
paid."  42  U.S.C.  1383(b)(1)(A)  (1982  ed.,  Supp. 
IV)  (emphasis  added).  Had  this  read  "more  or 
less  than  the  correct  amount  of  any  benefit" 
it  might  support  respondents' position,  but  as 
written  it  at  least  bears  (if  it  does  not  indeed 
favor)  the  interpretation  that  more  than  a 
single  monthly  benefit  is  at  issue. 

Respondents  nevertheless  maintain,  as  did 
the  Court  of  Appeals,  that  another  provision 
of  the  Act  directly  precludes  the  Secretary 
from  netting  underpayments  and 
overpayments.  They  point  to  5  204(b),  42 
U.S.C. 4«4(b)  (1962 ed).  which  provides:  "hi 
any  case  in  which  more  than  the  correct 
amount  of  payment  has  been  made,  there 
shall -be  no  adjustment  of  payments  to.  or 
recovery  by  the  United  States  from,  any 
person  who  is  without  fault  if  such 
adjustment  or-Tecovery  would  defeat  the     , 
purpose  of  Ibis  subchapter  or  would  be 
against  equity  and  good  conscience."  See 
also  Act  5  1631(b)(1)(B).  42  U.S.C. 
1383(b)(1)(B)  (1982  «d.,  Supp.  IV)  (SSI). 
Respondents  argue  that  by  using  the  phrase 
"adjustment  or  recovery."  Congress  intended 
to  subject  to  this  requirement  all  collection 
methods,  including  the  set  off  effected  by 
netting.  They  claim  this  broad  meaning  is 
given  to  the  words  "adjustment"  and 
"recovery"  by  other  Social  Security 
regulations  [e.g..  20  CFR  404.502-404.503 
(1989)),  common  usage  [e.g.,  Webster's  Third 
New  International  Dictionary  27. 1B98  (1981) 
(hereinafter  Webster's)),  and  general  legal 
usage  {e.g..  United  States  v.  Burchard,  125 
U.S.  176.  8  set.  832.  31  LEd.  662  (1B88)). 
Under  this  interpretation,  when  the  agency 
calculates  the  difference  between,  or  nets. 
Mr.  A's  S20  underpayment  and  his  $50 
overpayment,  see  supra,  at  963,  it  has 
engaged  in  "adjustment  or  recovery.'  but 
without  complying  with  the  restrictions  on 
"adjustment  or  recovery'  that  the  Act 
imposes. 

In  our  view,  however,  with  this  provision 
as  with  those  discussed  earlier,  respondents 
have  established  at  most  that  the  language 
may  bearihe  interpretation  they  desire — >not 
that  it  cannot  bear  the  interpretation  adopted 
byrthe  Secretary.  "Adjustment"  can  have  the 
more  limited  meaning  (which  the  Secretary 
favors)  of  "an  increase  or  decrease"  of 
payments  (Webster's  27),  and  "recovery"  can 
have  the  more  limited  meaning  of  "geljlingj 
back"  payments  already  made  (see  id.,  at 
1898  ("recover")).  Moreover,  other  provisions 
of  the  Act  support  this  limited  meaning.  It  is 
at  least  reasonable,  if  not  necessary,  to  read 


the  phrase  "adjustment  or  recovery"  in 
5  204(b)  in  pari  materia  with  the  identical 
phrase  in  {  204(a)(1).  The  latter  section 
directs  the  Secretary,  if  he  fmds  that  incorrect 
payment  has  been  made,  to  make  "proper 
adjustment  or  recovery  *  •  *  as  fallows."  In 
the  case  of  overpayment,  he  shall  "decrease 
any  payment  under  this  subchapter  to  which 
such  overpaid  person  is  entitled,  or  shall 
require  such  overpaid  person  or  his  estate  to 
refund  the  amount  in  eNcess  of  the  correct 

amount. .-42  U.S.C.  404(a)(1)(A)  (1982 

ed.,  Supp.  rV).  As  to  SSI,  "adjustment  or 
recovery  shall  *  *  *  be  made  Ijy  appropriate 
adjustments  in  future  payments  to  such 
individual  or  by  recovery  from  *   '   *  or  by 
payment  to  such  individual  or  his  eligible 
spouse.'  •  *  "42  U.S.C.  1383(b)(1)(A)  (1962 
ed.,  Supp.  rV).  Giving  the  terms  their  more 
limited  meaning  does  not  produce  absurd 
policy  consequences.  Reducing  future 
benefits,  or  requiring  the  beneficiary  to  pay 
over  cash,  will  ordmarily  produce  more 
hardship  than  merely  setting  off  past 
underpaymerrts  and  overpayments,  h  is  not 
at  all  unreasonable  to  think  that  waiver 
hearings  were  established  only  for  the 
former. 

As  used  in  the  Act.  therefore,  adjustment 
can  be  read  to  mean  decreasing  futirre 
payments,  and  recovery  to  mean  obtaining  a 
refund  from  the  beneficiary.  Under  this 
interpretation,  when  the  agency  nets  Mr.  A's 
underpayment  against  his  over-payment,  it  is 
not  engaged  in  "adjustment  or  recovery."  but 
only  in  the  calculation  of  whether  "more  or 
less  than  the  correct  amount  of  payment  has 
been  made."  Only  after  making  that 
calculation  does  the  Secretary  take  the 
additional  step  of  rectifying  any  error  by 
"adjustment"  (increasing  or  decreasing  future 
paymerits)  or  "recovery"  (obtaining  a  refund 
from  the  beneficiary).  And  it  is  only  this 
latter  step  that  is  governed  by  §  204(b)  of  the 
Act.  We  do  not  say  this  is  an  inevitable 
interpretation  of  the  statute:  but  it  is 
asssuredly  a  permissible  one. 

B 

Since  the  Act  reasonably  bears  the 
Secretary's  interpretation  that  netting  is 
premitted.  only  one  issue  remains: 
Respondents  contend  that  the  manner  in 
which  the  regulations  provide  for  netting  to 
be  conducted  is  arbitiary  and  capricious, 
because  of  their  definition  of  the  netting 
period.  Overpayments  are  netted  with 
underpayments  up  to  the  "month  [of]  (he 
initial  deierminiation"  of  error.  20  CFR 
416.538  (1989).  "Initial  determination"  is  a 
term  of  art  meaning  the  Secretary's  formal 
determination  that  an  error  was  committed. 
See  20  CFR  404.902.  416.1402  (1989).  Needless 
to  say.  that  formal  determination  will  not  be 
simultaneous  with  the  Secretary's  first 
discovery  that  something  is  amiss:  delay  is 
inevitable.  Respondents  contend  that  this 
delay  is  fatal.  At  best,  they  say.  the  period 
over  which  netting  is  conducted  will  turn  on 
the  fortuity  of  the  time  period  between 
discovery  and  formal  determination.  At 
worst. 'the  Secretary  will  manipulate  the 
netting  period  by  delaying  formal 
determination,  thus  including  more 
underpayments  in  the  netting  period  and 
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reducing  the  net  overpayiucnt  subject  to  the 
recoupment-i^raiver  prtJcedures. 

It  seems  to  us  not  arbitrary  or  capricious  to 
establish  a  grace  period  within  which  these 
determinations  can  be  considered  and 
formally  made:  they  should  not  be  spur-of- 
the-moment  decisions.  That  delay  will  extend 
the  netting  period,  and  may  result  in  the 
inclusion  of  more  underpayments  to  be 
netted.  But  we  cannot  say  that  the 
alternatives— immediate  determinations,  or 
determinations  within  a  fixed  period— would 
not  produce  errors  that  make  beneficiaries 
worse  off  on  the  whole. 

Moreover,  although  the  Secretary's 
regulations  do  not  establish  a  fixed  time 
period  for  the  formal  determination,  they  do 
establish  a  time  limit  upon  the  principal 
adverse  consequence  of  delay:  the  netting-in 
of  additional  underpayments.  The  regulations 
provide: 

"Where  an  apparent  overpayment  has  been 
detected  but  determination  of  the 
overpayment  has  not  been  made  (see 
S  416.558(a)),  a  determination  and  payment  of 
an  underpayment  which  is  otherwise  due 
cannot  be  delayed  unless  a  determination 
with  respect  to  the  apparent  overpayment 
can  be  made  before  the  close  of  the  month 
following  the  month  in  which  (he  underpaid 
amount  was  discovered."  20  CFR  416.538 
(1989). 

See  also  HHS,  Program  Operation  Manual 
System,  GN  02201.002  (1989)  (Social  Security 
Admmistration  policy  to  resolve 
overpayments  as  quickly  as  possible). 
Respondents'  fear  of  intentional  manipulation 
of  the  netting  period  can  be  entirely 
dismissed  if  this  provision  is  observed  in 
good  faith — as  we  must  presume,  in  this 
facial  challenge,  it  will  be.  See  e.g..  FCC\. 
Schreiber.  381  U.S.  279,  296, 85  S.Ct.  1^59, 
1470, 14  LEd.2d  383  (1965).  The  intentional 
manipulation  hypothesis  is  in  any  event 
implausible.  Deliberately  protracting  the 
netting  period  may  indeed  draw  in  future 
underpayments;  but  it  may  just  as  likely  draw 
in  future  overpayments,  which  will  be 
uncollectible  until  the  Secretary's 
determination  is  made.  The  Secretary  might 
conceivably  ensure  that  delay  works  to  the 
Government's  financial  advantage  by 
deliberately  underpaying  while  keeping  the 
netting  period  open,  but  since  that  is  an 
obvious  violation  of  the  Act  it  is  again  not  the 
stuff  of  which  a  facial  challenge  can  be 
constructed. 

In  addition  to  the  fact  that  the 
disadvantages  of  the  Secretary's  approach 
are  less  than  respondents  assert,  the 
disadvantages  of  respondents'  approach  are 
more.  The  Secretary  points  out  that  a 
separate  accounting  for  each  month  would 
cause  the  agency  great  expense,  in  the  cost  of 
a  greatly  increased  volume  of  complex 
recoupment-waiver  proceedings,  in  the  cost 
of  overpayments  that  are  simply  written  off 
because  the  cost  of  the  proceedings  would 
exceed  the  recovery,  and  in  the  cost  of 
overpayments  whose  return  will  be  subject  to 
lengthy  delays.  These  expenses  "in  the  end 
come  out  of  the  pockets  of  the  deserving 
since  resources  available  for  any  particular  ^ 
program  of  social  welfare  are  not  unlimited." 
Mathews  v.  EJdridge.  424  U.S.  319,  348,  96 
S.Ct.  893,  909,  47  LEd.2d  18  (1976). 


Respondents  seek  to  minimize  the 
administration  burden  by  proposing  a  scheme 
under  which  the  Secretary  would  notify  the 
beneficiary  of  underpayments  and 
overpayments,  withhold  reimbursement  of 
the  underpayments  for  a  brief  period  during 
which  the  beneficiary  njpy  seek  waiver  of 
recoupment  of  overpayments,  and  then  net 
the  underpayments  and  that  portion  of  the 
overpayments  as  to  which  waiver  has  not 
been  sought.  This  scheme,  however,  does  not 
at  all  address  the  problem  of  delay  in  netting 
that  is  the  asserted  basis  for  finding  the 
regulations  arbitrary  and  capricious. 
Substituting  "notification"  of  underpayments 
and  overpayments  for  "determination"  of 
underpayments  and  overpayments  merely 
gives  the  occasion  for  the  delay  another 
name.  What  this  alternative  proposal  of 
respondents  really  puts  forward  in  an 
altemativejneans  of  assuring  that 
overpayments  cannot  be  "netted  out"  without 
an  opportunity  for  waiver  hearing.  As  we 
discussed  at  length  earlier,  the  statute  does 
not  require  such  assurance.  In  sum,  we  find 
no  basis  for  holding  the  regulations  arbitrary 
and  capricious. 


The  Court  of  Appeals  did  not  reach 
respondents'  contention  that  the  regulations 
violate  due  process,  and  we  will  not  address 
that  claim  in  the  first  instance.  See.  e.g.. 

United  States  v.  Sperry  Corp..  493  U.S. , 

,  110  S.Ct.  387, ,  107  LEd.2d  290 

(1989).  Accordingly,  the  judgment  is  reversed 
and  the  case  remanded  for  further 
"proceedings  consistent  with  this  opinion. 

It  is  so  ordered. 

Justice  Scalia  delivered  the  opinion  of  the 
Court,  in  which  Chief  Justice  Rehnquist  and 
Justices  White,  Blackmun,  and  O'Connor 
joined.  Justice  Stevens  filed  a  dissenting 
opinion,  in  which  Justices  Brennan,  Marshall, 
and  Kermedy  joined. 

[FR  Doc.  92-15180  Filed  fr-26-92;  8:45  a.m.J 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[t>ocket  No.  N-92-3465] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conmients  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 


sent  to:  Jennifer  Main.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
=    for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  June  19. 1992. 
John  T.  Murphy, 

Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Indian  Preference  Rule  (FR- 
1808). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
collection  implements  Section  7(b}  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  which 
requires  that  preference  be  given  to 
Indian  enterprises  and  organizations  in 
contracting,  subcontracting, 
employment,  and  training. 
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Form  Number:  None. 
Respondents:  State  or  Local 


Governments  and  Small  Businesses  or 
Organizations. 


Frequency  of  Submission:  On 
Occasion. 
Reporting  Burden: 


Number  of     w     Frequency     y.      Hours  per     _     Burden 
respondents         ot  response  response      "      hours 


Information  collection . 
Recordkeeping |. 


Total  Estimated  Burden  Hours:  2,945. 

Status:  Reinstatement. 

Contact-  Dominic  Nessi.  HUD.  (202) 
708-1015.  Jennifer  Main.  OMB.  (202)  395- 
6880. 

Dated:  June  19, 1992.     ,;. 

[FR  Doc.  92-15156  Filed  6-26-92:  8:45  am] 

BIIXING  COOE  4210-01-M 

[Docket  No.  N-92-3464] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notices. 

summary:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Jennifer  Main,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 


Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequnetly  information 
submissions  will  be  requried;  (7)  an 
estimate  of  the  total  number  of  hour» 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension,  rein 
statement,  or  revision  of  an  information 
collection  requirement;  and  (9)  the 
names  and  telephone  numbers  of  an 
agency  o^icial  familiar  with  the 


1.815 
100 


1.59  2.920 

.25  25 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(dl. 

Dated:  June  19, 1992. 

John  T.  Muiphy, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Report  on  Applicants  for 
Multifamily  Rental  Housing. 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  HUD 
will  use  this  data  to  assess  the  results  of 
the  initial  outreach  and  marketing 
activities  described  in  the  HUD- 
approved  Affirmative  Fair  Housing 
Marketing  Plan  (935.2)  of  sponsors  or 
developers  of  subsidized  and 
unsubsidized  insured  mutlifamily  rental 
housing  projects  of  five  or  more  units 
(except  l3t)w-Income  Public  Housing). 

Form  Number  Hud-935.5. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  Other 
(Initial  Marketing/New  Project). 

Reporting  Burden: 


Hutnber  of     „     FrequerKy     „ 
respondents         of  response 


Hours  per 
response 


Burden 

hours 


HUD-935.5.. 


1,000 


.25 


250 


Total  Estimated  Burden  Hours:  250. 

Status:  Extension. 

Contact:  Beverly  J.  Butler,  HUD.  (202) 
708-2740,  Jennifer  Main,  OMB,  (202)  395- 
6880. 

Dated:  June  19. 1992. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Deed-in-Lieu  of  Foreclosure 
(Corporate  Mortgagors  or  Mortgagors 
Owning  More  Than  One  Property). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Mortgagees  must  obtain  written  consent 
from  local  HUD  Field  Offices  to  accept  a 
deed-in-lieu  of  foreclosure  when  the 


mortgagor  is  a  corporate  mortgagor  or  a 
mortgagor  owning  more  than  one 
property.  Mortgagees  must  provide  HUD 
with  specific  information. 

Form  Number  None. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 
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Number  ot     y     FrequefXir     ^     Hours  per 
respondents         of  response  response 


Information  co'lection. 


600 


.5 


Burden 
hours 

300 


Total  Estimated  Burden  Hours:  300. 

Status:  Extension. 

Contact:  Ann  M.  Sudduth.  HUD,  (202) 
708-1719.  Jennifer  Main,  0MB,  (202)  395- 
6880. 

Dated:  June  19. 1992. 


Application . 


Notice  of  Submission  of  Proposed 
InformatioB  Collectioa  to  OMB 

Proposal:  Indian  Housing  Manager 
Certification — Application 
Requirements. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  used  to  select  training 


organizations  for  the  Indian  Housing 
Manager  Certification  Program  as  a  way 
of  improving  the  management  of  Indian 
Housing  Authorities. 

Form  Number  None. 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  o<     »/     Frequency     y, 
respondents         of  response 


Hours  per 
response 


40 


Burden 
hours 


120 


Total  Estimated  Burden  Hours:  120. 

Status:  Reinstatement. 

Contact:  Dominic  Nessi.  HUD.  (202) 
708-1015.  Jennifer  Main.  OMB,  (202)  395- 
6880. 

Dated:  June  19, 1992. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Manufactured  Home 
Construction  and  Safety  Standards  Act. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
National  Manufactured  Housing 
Constmctton  and  Safety  Standards  Act 
authorized  HUD  to  establish 
construction  and  safety  standards  for 
manufactured  (mobile)  homes  and  to 
enforce  these  standards.  The  standards 
require  pertinent  information  in  the  form 
of  labels  and  notices  to  be  placed  in 
each  manufactured  home.  HUD  needs 


this  information  to  make  sure 
manufacturers  are  complying  with  the 
standards. 

Form  Number  None. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  Monthly 
and  ReconDceeping. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


SAA  fleporls 

IPIA  Reports 

lUanufacturer  records  - _ 

Consumer  Jntormation  cards.. 

State  Plans...- 

Consumer  marwats _ 

Lalsels  arxJ  notices. 


420 
300 
175.000 
175.000 
315 
175.000 
175.000 


.64 
1.0 
16 

48 
1 

.08 

.22 


269 

300 
28.000 
84,000 

315 

14,000 
38.500 


Total  Estimated  Burden  Hours: 
165,384. 

Status:  Reinstatement. 

Contact:  B.  Jeannie  Magee.  HUD.  (202) 
708-0584,  Jennifer  Main,  OMB,  (202)  395- 
6880. 

Dated:  June  19. 1992. 
[FR  Doc.  92-15159  Filed  8-26-92;  845  a.ml 

BItJJNQ  COOC  4310-Ot-M 


[Docket  No.  N-92-3463) 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 


has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  an  should  be  sent 
to:  Jennifer  Main,  OMB  Desk  Officer. 
Officer  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATMH  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  an 
Urban  Development.  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 


toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
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submissions  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hqurs  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Pepenvork 
Reduction  Act,  44  U.S.C.  3507:  Section  7(d)  of 
the.  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Dated:  )une  19. 1992. 
John  T.  Murphy. 

Director.  Information  Resources. 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Indian  Housing  Program: 
Conversion  of  Rental  to  Mutual  Help 
(MHj  and  Termination  of  Mutual  Help 
Occupancy  (MHO)  Agreement,  (FR- 
2208). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Under  S  905.455,  Indian  Housing 


Authorities  (IHAs)  may  request 
conversion  of  rental  units  into 
homeownership  by  submitting  an 
application  to  HUD  for  approval.  Under 
§  905.446.  IHAs  attempting  to  evict/ 
terminate  Mutual  Help  Homebuyers 
leases  for  noncompliance  with  lease- 
purchase  contracts  are  instructed  to 
document  all  meetings  with  the  evictee. 

Form  Number:  None. 

Respondents:  Non-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  oH     ^     Frequency     „ 
respondents         o*  response 


Hours  per 
response 


Burden 
hours 


Application  (Sec.  905.455) _. 

Recordkeeping  (Sec.  905.446).. 


15 
170 


12 

4 


360 
660 


Total  Estimated  Burden  Hours:  1,040. 

Status:  Reinstatement. 

Contact:  Dom  Nessi,  HUD,  (202)  708- 
1015,  Jennifer  Main,  OMB,  (202)  395- 
6880.  11 

Dated:  June  19. 1992. 
[FR  Doc.  92-15160  Filed  6-26-92;  8:45  am) 

BILUNQ  CODE  4210-D1-M 


[Docket  No.  N-92-3462] 

Submission  of  Proposed  information 
Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 
Kay  F.  Weaver,  Reports  Management 


Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Soutiiwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  CMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  tide  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  rein  statement  or  revision  of 


an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  O^icer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507:  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3553(d). 

Dated:  June  19. 1992. 
|ohn  T.  Murphy, 

Director.  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Urban  Homesteading 
Program— FR-2461. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  HUD 
collects  application  and  funding  needs 
data  in  order  to  provide  program 
benefits.  In  addition,  community 
development,  racial/ethnic,  income 
range,  funds  usage,  and  housing 
rehabilitation  data  are  collected  to  meet 
statutory  requirements. 

Form  Number  Hud-40063-A. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Quarterly 
and  Recordkeeping. 

Reporting  Burden: 


Hours 

1 

Numberof    . 

Frequency  ot 

per 

, Burden 

• 

respondents 

Response 

re- 

hours 

' 

sponse 

Apptication.. 


150 


649 


637 
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Total  Estimated  Burden  Hours:  637. 

Status:  Extensioa 

Contact:  Dawn  Kuhn.  HUD.  (202)  706- 
0324.  Jennifer  Main,  OMB.  (202)  39&- 
6880. 

Dated:  Jun€  19, 1992. 
(FR  Doc  93-151M  Fikd  6-28-fl2;  8.45  am) 
Bnxma  cooc  «2KMn-ii 


E,  shall  be  deemed  to  have  waived  their 

rights. 

G.  Steve  Flippen, 

Lead  Land  Law  Examiner.  Branch  of  Doyon/ 

Northwest  Adjudication. 

[FR  Doc.  92-15173  Filed  6-26-92;  a-45  am) 

BILLING  COOe  4310-JA-ll 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-964-4230-15;  F-22608;  F-22562] 

Alaska  Native  Clalnts  Selection;  Notice 

for  Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  decisions  to  issues 
conveyance  under  the  provisions  of 
section  14(h)(1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971,  43  U.S.C.  1601, 1613(h)(1),  will  be 
issued  to  Doyon,  Limited.  The  lands 
involved  are  located  near  Arctic  Village 
(F-22608)  and  Venetie  (F-22652),  and  are 
described  as  follows: 

Umiat  Meridian,  Alaska 


F-22608.  J  T.  13  S..  Rs.  29 
and  30  E.. 
Fawtoanks 
Mendar.  Alaska. 
T.  29  N..  H.  4  E 


F-22652.* 


135  acres 


Sacres. 


[CA-060-7122-10-«516;CA-300«3I 

Realty  Action:  Proposed  Exchange  of 
Public  Lands  in  Imperial  County,  CA; 
Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

SUMMARY:  In  notice  document  92-13176, 

beginning  on  page  24058  in  the  issue  of 

Friday,  June  5. 1992.  Vol.  57.  No.  109, 

make  the  following  corrections: 

1.  On  page  24058,  third  column,  under 
T.12S.,  R.16  E.,  Sec.lO,  the  second  line. 
••NEy4SWy4,NWy4,"  should  read  "NEV* 
SWV4NWy4.". 

2.  On  page  24059.  first  column,  line  13 
from  the  top.  "District  Manager"  should 
be  changed  to  "State  Director". 

3.  On  the  same  page  and  column: 

a.  Line  15  from  the  top.  "reality" 
should  be  changed  to  "realty". 

b.  Delete  the  last  sentence  in  its 
entirety. 

Dated:  )une  19. 1992. 

G.  Ben  Koslu, 

Area  Manager.  El  Centra  Resource  Area. 

(FR  Doc.  92-15123  Filed  6-28-92;  8:45  am) 

BILLING  COOE  4310-40-M 


A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  FAIRBANKS 
DAILY  NEWS-MINER.  Copies  of  the 
decisions  may  be  obtained  by 
contacting  the  Alaska  State  Office  of  the 
Bureau  of  Land  Management,  222  West 
Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  29. 1992,  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 


[OR-050-4212-11KiP2-2971 

Realty  Action— Recreation  and  Public 
Purposes  Classification,  Lease/Sale  of 
Public  Lands  In  Deschutes  County,  OR 

agency:  Prineville  District.  Bureau  of 
Land  Management.  Interior. 
action:  The  following  described  lands 
have  been  examined  and  found  to  be 
suitable  for  lease/sale  under  the 
Recreation  and  Public  Purposes  Act  of 
June  14. 1926.  as  amended  (43  U.S.C.  869 
etseq.).  


(2)  The  land  is  not  of  National 
Significance  and  is  not  essential  to  any 
Bureau  of  Land  Management  program.    , 

(3)  The  proposed  use  is  in 
conformance  with  BLM.  State,  and  local 
land  use  planning. 

(4)  The  proposed  action  will  not  have 
any  significant  or  controversial 
environmental  effects. 

(5)  This  property  will  be  developed  as 
a  park  and  serve  as  a  location  for 
community  gatherings,  fairs  and 
festivals. 

(6)  The  classification,  lease  and/or 
patenting  of  the  land  to  the  LaPine  Parks 
and  Recreation  District  is  in 
conformance  with  policy  established  by 
the  Secretary  of  Interior  to  provide 
needed  lands  for  community 
development. 

The  classification  and  granting  of  the 
lease  with  the  option  to  purchase  the 
land  will  not  be  adverse  to  any  known 
public  or  private  interests.  The  project 
would  be  developed  and  maintained  in 
accordance  with  the  approved  Plan  of 
Development. 

Classification  of  this  tract  for  lease  to 
the  LaPine  Parks  and  Recreation 
District,  imder  the  provisions  of  the 
above  cited  authority  segregates  the 
land  from  all  appropriation,  including 
location  under  the  mining  laws,  except 
as  to  application  under  the  Mineral 
Leasing  Laws. 
Detailed  information  concerning  this 

application,  including  the  environmental 

assessment,  is  available  for  review  at 

the  Prineville  District  Office,  Box  550. 

Prineville,  Oregon  97754. 
Petition  for  classification  OR-48122  is 

approved  as  to  the  land  described 

above. 
Dated  June  19. 1992. 

|amea  L.  Hancock. 

District  Manager,  Prineville  District  Office. 

[FR  Doc.  92-15124  Filed  6-26-92;  8:45  am) 

BILUNG  COOE  4310-33-M 


[IO-942-02-473O-121 


T.  22  S.,  R.  10  E.,  W.  M.  D«schatM  County, 

Oregon 

Section  14:  lot  161 

These  lands  comprise  3.26  acres  and 
are  being  offered  by  lease  to  the  LaPine 
Parks  and  Recreation  District  for 
development  and  use  as  a  community 

park. 
This  Decision /Notice  is  based  on  the 

following: 

(1)  The  lands  are  situated  within  the 
LaPine  urban  area  and  are  considered  to 
be  valuable  for  public  purposes. 


Idaho:  Filing  of  Plate  of  Survey,  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bxu-eau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  June  18, 1992. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  all  of  Homestead 
Entry  Survey  No.  209,  and  a  metes-and- 
bounds  survey  in  sections  11  and  14,  T. 
16  S.,  R.  20  E..  Boise  Meridian,  Idaho, 
Group  No.  825.  was  accepted.  June  15, 
1992. 
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This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service,  Region  IV. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral 
Survey,  Idaho  State  Office.  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

Dated:  June  18. 1992. 
Duane  E  Olscn, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  92-15125  FUed  6-26-62;  8:45  am] 
BiLLMQCooc  4aio-oe-« 


Fish  and  WlldUfe  Service 

Endangered  and  Threatened  Wlkflife 
and  Plants;  Environmental  Impact 
Statement  for  the  Reintroductfon  of 
Gray  Wolves  In  Yellowstone  National 
Parte  and  Central  Idaho 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  public  hearings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  annoimces  its  intention  to 
conduct  public  hearings  and  open 
houses  in  the  States  of  Idaho,  Montana, 
and  Wyoming  and  to  conduct  public 
hearings  in  several  major  cities 
nationwide  to  develop  management 
alternatives  for  the  Environmental 
Impact  Statement  for  the  re  introduction 
of  gray  wolves  in  Yellowstone  National 
Park  and  central  Idaho. 
DATES:  Public  hearings  will  be  held  in 
Boise.  Idaho;  Helena,  Montana;  and 
Cheyenne.  Wyoming,  on  August  18, 
1992.  Public  bearings  will  be  held  in 
Washington.  DC;  Salt  Lake  City,  Utah; 
and  Seattle,  Washington,  on  August  19, 
1992.  Open  houses  will  be  conducted  in 
Idaho,  Montana,  and  Wyoming  between 
August  3  and  August  13, 1992.  The  times 
and  locations  of  the  open  houses  and 
hearings  will  be  announced  in  the  local 
media  and  in  mailings  to  the  interested 
public. 

ADDRESSES:  Questions  and  comments 
concerning  Jpiese  public  meetings  should 
be  sent  to  Mr.  Ed  Bangs,  Project  Leader, 
Yellowstone  National  Park  and  central 
Idaho  Gray  Wolf  Environmental  Impact 
Statement,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  8017,  Helena,  Montana 
59601. 

FOR  FURTHER  INFORMATION  CONTACT  Ed 
Bangs,  Project  Leader  (see  ADDRESSES 
above)  at  telephone  (406)  449-5202. 
SUPPLEMENTARY  INFORMATION:  Under 
the  provision  of  the  National 
Environmental  Policy  Act,  the  U.S.  Fish 
and  Wildlife  Service  (Service)  is 
preparing  an  Environmental  Impact ,. 


Statement  (EIS)  for  the  reintroduction  of 
gray  wolves  to  Yellowstone  National 
Park  and  central  Idaho. 

On  March  9, 1978,  the  gray  wolf  was 
listed  as  an  endangered  species 
throughout  the  48  conterminous  States, 
except  for  Minnesota  where  the  species 
was  listed  as  threatened.  The  Northern 
Rocky  Mountain  Wolf  Recovery  Plan 
(originally  approved  on  May  28, 1980, 
and  revised  on  August  3, 1987)  identified 
the  need  for  reintroduction  of  the  gray 
wolf  into  Yellowstone  National  Parte 
and  central  Idaho. 

In  November  1991.  Congress  directed 
the  Service,  in  consultation  with  the 
National  Park  Service  and  the  Forest 
Service,  to  prepare  an  EIS  concerning 
recovery  of  wolves  in  Yellowstone 
National  Park  and  central  Idaho  and  to 
have  a  draft  completed  by  May  13, 1993. 
In  April  1992,  a  series  of  public  open 
houses  were  held  to  identify  issues  to  be 
considered  in  the  EIS.  Nine  open  houses 
were  held  in  Wyoming,  nine  in  Montana, 
and  nine  in  Idaho.  In  addition,  open 
houses  were  held  in  Anchorage.  Alaska; 
Seattle,  Washington;  Salt  Lake  City, 
Utah;  St  PauL  Minnesota;  Denver, 
Colorado;  Albuquerque,  New  Mexico; 
and  Washington.  DC.  Over  1,700  people 
attended  the  34  open  houses. 

The  issues  identified  as  a  result  of 
these  open  houses  were  summarized  in 
a  "Gray  Wolf  EIS  Issues"  report  that  is 
being  provided  to  the  public.  An 
additional  series  of  open  houses  and 
public  hearings  will  be  conducted  to 
seek  public  input  in  identifying 
alternatives  regarding  gray  wolf 
reintroduction  that  may  be  analyzed  in 
the  draft  EIS.  A  series  of  27  open  houses 
(9  in  Wyoming.  9  in  Montana,  and  9  in 
Idaho)  will  be  conducted  between 
August  3  and  August  13, 1992.  In 
addition  to  the  open  houses,  six  pubhc 
hearings  will  be  conducted.  The  public 
hearings  will  be  held  August  18  in 
Cheyenne,  Wyoming:  Helena.  Montana; 
and  Boise,  Idaho.  On  August  19,  public 
hearings  will  be  held  in  Seattle, 
Washington;  Salt  Lake  City,  Utah;  and 
Washington.  DC 

Preliminary  alternatives  suggested  to 
date  by  the  public  include:  (1)  No-wolf 
option  (not  allowing  wolves  to  recover), 
(2)  Wolf  Management  Committee 
alternative  (congressionally  designated 
experimental  population  with  State 
management).  (3)  reintroduction  of 
wolves  as  experimental  populations,  (4) 
no-action  alternative  (natural 
recolonization  from  other  populations), 
and  (5)  reintroduction  of  wolves  as  an 
endangered  species.  Additional 
tdtematives  may  be  identified  through 
the  upcoming  series  of  public  meetings. 

A  scoping  brochure  was  prepared  that 
details  the  EIS  process,  background 


information,  issues  and  alternatives 
identified  to  date,  open  house  and 
hearing  locations  and  times,  and  how  to 
become  involved.  People  who  previously 
requested  wolf  recovery  information 
will  receive  copies.  Other  interested 
people  can  obtain  copies  by  writing  to 
Ed  Bangs,  Project  Leader  (see 
ADDRESSES  above). 

Dated:  June  12, 1992. 
Galen  L  Buteriiaugh. 
Regional  Director,  Region  8. 
(FR  Doc  92-15172  Filed  6-26-92:  6:45  am] 

nUJNG  COOC  4310-SS-ll 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
ttie  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  as  of  June 
22, 1992,  proposed  consent  orders  have 
been  lodged  with  the  United  States 
Bankruptcy  Court  fof  the  District  of 
Delaware.  The  proposed  consent  orders 
resolve  the  claims  of  the  United  States 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA")  in  the  consolidated 
bankruptcy  proceedings  of  Harvard 
Industries,  Inc.  and  its  subsidiaries, 
Harman-Automotive,  Inc.  and  Harman- 
Automotive — Puerto  Rico.  Inc.,  and  the 
Kings  ton- Warren  Corporation  at  three 
Superfund  sites:  The  Kramer  Site, 
located  in  Elkins,  Mo.;  the  Alsco- 
Anaconda  Superfund  Site,  located  in 
Gnadenhutten.  Ohio;  and  the  Keefe 
Environmental  Superfund  Site,  Epping. 
New  Hampshire  ("Keefe  Site"). 

The  proposed  consent  order  between 
the  United  States  and  Harvard 
Industries  fixes  past  costs  at  the  Alsco- 
Anaconda  Site  at  $10,000  and  at  the 
Kramer  Site  at  $80,000,  and  provides 
that  Harvard  will  pay  such  costs 
according  to  the  terms  of  the  Plan  of 
Reorganization  as  ultimately  confirmed. 
The  order  further  estimates  future  costs 
at  both  sites  for  purposes  of  voting  in 
the  bankruptcy  at  zero,  with  the  final 
amount  to  be  fixed  in  subsequent 
CERCLA  enforcement  proceedings. 

The  proposed  consent  order  between 
the  United  States  and  Harvard's 
subsidiary  Kingston-Warren 
Corporation  ("Kingston-Warren")  fixes  • 
Kingston- Warren's  share  at  the  Keefe 
Environmental  Superfund  Site,  located 
in  Epping,  New  Hampshire  at 
$529,306.92.  It  will  be  part  of  a  global 
cash-out  of  nearly  160  PRPs  at  the  Site. 
Upon  entry,  the  proposed  order  will 
authorize  Kingston-Warren  to  enter  into 
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the  consent  decree  for  the  global 
settlement  and  will  authorize  an  escrow 
agent  holding  payment  from  Kingston- 
Warren's  insurance  carrier  to  release 
payment  equal  to  Kingston-Warren's 
share. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of  twenty- 
one  (21)  days  from  the  date  of  this 
publication,  or  until  July  17, 1992. 
whichever  is  earlier.  Comments  on 
either  of  these  decrees  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  &  Natural 
Resources  Division.  U.S.  Department  of 
Justice.  Washington.  DC  20530,  and 
should  refer  to  In  re:  Harvard  Industries, 
Inc.  et  ai.  DOJ  ref.  no.  9a-ll-3-488A. 

Copies  of  the  proposed  consent  orders 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  District  of  ^ 
Delaware.  J.  Caleb  Boggs  Federal 
Building.  844  King  Street,  room  5110, 
Wilmington,  DE  19801.  Copies  of  the 
proposed  consent  decrees  may  also  be 
examined  or  obtained  by  mail  at  the 
Environmental  Enforcement  Document 
Center.  601  Pennsylvania  Avenue,  NW., 
Box  1097.  Washington,  DC  20004  (202- 
347-2072).  When  requesting  a  copy  of 
the  proposed  consent  decrees,  please 
enclose  a  check  in  the  amount  of  $4.00 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
Roger  Clegg, 

Acting  Assistant  Attorney  General. 
Environment  Sr  Natural  Resources  Division. 

(FR  Doc.  92-15142  Filed  6-26-92:  8:45  am) 

BILUNO  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

1.  Sunnyside  Coal  Company 

(Docket  No.  M-92-61-C] 

Sunnyside  Coal  Company.  P.O.  Box 
99.  Sunnyside,  Utah  84539  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.507  (power  connection  points) 
for  its  Mine  No.  1  (LD.  No.  42-00093) 
located  in  Carbon  County,  Utah.  The 
petitioner  proposes  to  install  a  non- 
permissible  deep-well  pump  in  return  air 


and  states  that  this  type  of  pumping 
system  will  increase  safety  at  the  mine. 

2.  Red  Oak  Mining  Company 

(Docicet  No.  M-fl2-62-C  and  No.  M-92-63-C) 

Red  Oak  Mining  Company.  Three 
Parkway  Center.  Pittsburgh. 
Pennsylvania  15220  has  filed  petitions  to 
modify  the  application  of  30  CFR 
75.1103-4  (automatic  fire  sensor  and 
warning  device  systems;  installation; 
minimum  requirements)  and  30  CFR 
75.326  (aircourses  and  belt  haulage 
entries)  for  its  South  Mine  (LD.  No.  36- 
07810)  located  in  Cambria  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  belt  air  at  the  faces  on  all  present 
and  future  belt  installations  and  states 
that  the  proposed  method  will  provide 
no  less  than  the  same  measure  of 
protection  as  the  standard. 

3.  Koch  Carlwn,  Inc. 

(Docket  No.  M-92-64-CJ 

Koch  Carbon.  Inc.,  Koch  Raven 
Division.  P.O.  Box  V.  Oakwood,  Virginia 
24631  has  filed  a  petition  to  modify  the 
application  of  30  CFR  77.214(a)  (refuse 
piles:  general)  for  its  No.  1  Preparation 
Plant  (I.D.  No.  4400988)  located  in 
Buchanan  County.  Virginia.  Petitioner 
proposes  to  construct  a  refuse  fill  in  an 
area  containing  abandoned  mine 
openings.  Petitioner  states  that  the 
proposed  alternate  method  will  not 
jeopardize  the  safety  of  the  miners  at 
the  preparation  plant. 

4.  Heatherty  Mining,  Inc. 

(Docket  No.  M-92-65-C] 

Heatherly  Mining,  Inc.,  P.O.  Box  550, 
Henryetta,  Oklahoma  74437  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1403-5{g)  (criteria— belt 
conveyors)  for  its  PoUyanna  #4  Mine 
(LD.  No.  34-01633)  located  in  Okmulgee 
County,  Oklahoma.  Petitioner  proposes 
to  reduce  the  clearance  on  one  side  of 
the  conveyor  belt  to  less  than  24  inches 
due  to  the  installation  of  steel  arches  to 
provide  roof  support  for  a  deteriorating 
roof  and  states  that  this  will  provide  an 
increased  level  of  safety  and  protection 
for  the  workers. 

5.  Consol  Pennsylvania  Coal  Company 

[Docket  No.  M-92-66-C  and  M-92-67-C1 

Consol  Pennsylvania  Coal  Company, 
1800  Washington  Road.  Pittsburgh. 
Pennsylvania  15241  has  filed  petitions  to 
modify  the  application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  75.804(a) 
(underground  high = -voltage  cables)  for 
its  Bailey  Mine  (LD.  No.  36-07230) 
located  in  Greene  County,  Pennsylvania. 
Petitioner  proposes  to  increase  the 
maximum  lengths  of  certain  trailing 


cables  to  800  feet  and  to  use  a  high- 
voltage  cable  with  an  internal  ground 
check  conductor  smaller  than  No.  10 
(A.W.G.).  Petitioner  states  that  the 
proposed  methods  will  at  all  times 
provide  no  less  than  the  same  measure 
of  protection  to  the  miners  as  the 
mandatory  standard. 

6.  Consolidation  Coal  Company 

(Docket  No.  M-92-68-C] 

Consolidation  Coal  Company.  1800 
Washington  Road.  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.503  (permissible  electric  face 
equipment;  maintenance)  for  its  Osage 
No.  3  Mine  (I.D.  No.  46-01455)  located  in 
Monongalia  County.  West  Virginia. 
Petitioner  proposes  to  make  a  weekly 
examination  of  certain  areas  of  the  mine 
and  states  that  this  method  will  provide 
the  same  measure  of  protection  to  the 
miners  as  would  be  provided  by  the 
mandatory  standard. 

7.  Costain  Coal  Inc. 

(Docket  No.  M-92-69-CJ 

Costain  Coal  Inc.,  P.O.  Box  289, 
Sturgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.303  (preshift  examination)  for  its 
Pyro  #9  Wheatcroft  Mine  (I.D.  No.  15- 
13920)  located  in  Webster  County, 
Kentucky.  Petitioner  proposes  to 
construct  seals  adjacent  to  the  mine 
shaft,  with  a  continuous  monitoring 
system  and  an  audible  and  visual  alarm 
signal  located  at  a  surface  location 
where  a  responsible  person  is  on  duty  at 
all  times  while  miners  are  underground. 
Petitioner  believes  that  the  application 
of  the  standard  will  result  in  a 
diminution  of  safety  for  the  miners 
affected. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comment.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
29, 1992.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  June  22. 1992. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  92-15216  Filed  6-26-92;  8:45  am) 
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NATIONAL  COMMISSION  ON 
FINANCIAL  INSTmrnON  REFORM. 
RECOVERY,  AND  ENFORCEMENT 

Meeting    1 1 

AGENCY.  National  Commission  on 

Financial  Institution  Reform,  Recovery. 

and  Enforcement. 

TIME  AND  date:  1:30-3:30  p.m..  July  21. 

1992. 

PLACE:  Peter  Zenger  Room.  National 

Press  Club.  13th  Floor.  529  14th  Street 

NW..  Washington.  DC  20045. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  discuss  and  refine  the 
Commission's  work  plan  and  the 
research  methodology  to  be  utilized  to 
accomplish  the  plan's  ob)ectives.  In 
addition,  the  Commission  will  consider 
any  other  such  matters  as  may  properly 
come  before  it.  Due  to  limited  seating, 
persons  wishing  to  attend  should  caU 
the  below  hsted  contact  persons  in 
advance. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Larry  G.  Hicks  (202)  632- 
1556,  or  Linda  R.  Johnson  (202)  632-1556. 
Larry  G.  Hidks, 

Director  of  Administration. 

(FR  Doc.  92-15114  Filed  6-26-92;  8:45  am] 

BILLIfNi  COOC  M20-PO-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Meeting    1 1 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Arts  Plus 
Irxitiative  #3:  Theater  and  Opera- 
Musical  Theater  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  July 
14-15, 1992  from  9  a.m.-5  p.m.  in  room 
730  of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4),  (6)  and 


(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  June  15. 1992. 
Yvonne  M.  Sabine, 

Director.  Panel  Operations,  Ntttional 
Endowment  for  the  Arts. 

[FR  Doc  92-1 51 26  Filed  6-26-92;  8:45  am] 

BUiJMG  COOC  7537-0  V-M 


Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Folk  Arts 
Advisory  Panel  (Challenge  IV  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  July  24, 1992  from  9  a.m.— 2 
p.m.  in  room  716  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Hmnanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  as  amended,  this 
session  will  be  closed  to  the  public 
pursuant  to  subsections  (c)(4],  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committed 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  June  11, 1992. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations  National 

Endowment  for  the  Arts 

(FR  Doc.  92-15127  Filed  6-26-92;  a:45amj 

BILUNG  COOC  7537-4I1-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  Management;  Renewals 

The  Assistant  Directors  having 
responsibihty  for  the  Advisory 
Committees  listed  below  have 
determined  that  renewal  of  these  groups 
is  necessary  and  in  the  public  interest  in 


connection  with  the  performance  of 
duties  imposed  upon  the  Director. 
National  Science  Foundation  (NSF).  by 
42  U.S.C  1861  et  seq.  This  determination 
follows  consultation  with  the  Committee 
Management  Secretariat  General 
Services  Administration.  Authority  for 
these  Advisory  Committees  will  expire 
on  June  30, 1994.  unless  they  are 
renewed. 

Directorate  for  Biological  Sdences 

Special  Emphasis  Panel  in  Biological 
Instrumentation  and  Resources 
(formerly  titled  Special  Emphasis 
Panel  in  Instrumentation  and 
resources) 

Special  Emphasis  Panel  in 
Environmental  Biology  (formerly  titled 
Special  Emphasis  Panel  in  Biotic 
Systems  *  Resources) 

Special  Emphasis  Panel  in  Integrative 
Biology  and  Neuroscience  (formerly 
titled  Special  Emphasis  Panel  in 
Cellular  Biology) 

Special  Emphasis  Panel  in  Molecular 
and  Cellular  Biosciences  (formerly 
titled  Special  Emphasis  Panel  in 
Molecular  Biosciences) 

Directorate  for  Computer  and 
Informatioa  Science  and  Engineehng 

Special  Emphasis  Panel  in  Advanced 

Scientific  Computing 
Special  Emphasis  Panel  in  Computer 

and  Computation  Research 
Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities 
Special  Emphasis  Panel  in  Information, 

Robotics  and  Intelligent  Systems 
Special  Emphasis  Panel  in 

Microelectronic  Information 

Processing  Systems 
Special  Emphasis  Panel  in  Networking  & 

Communications  Research  & 

Infrastructure 

Directorate  for  Education  and  Human 
Resources 

Special  Emphasis  Panel  in  Experimental 
Programs  to  Stimulate  Competitive 
Research  (EPSCoR)  (formerly  titled 
Advisory  Panel  for) 

Special  Emphasis  Panel  in  Teacher 
Preparation  and  Enhancement 

Special  Emphasis  Panel  in  Human 
Resource  Development 

Special  Emphasis  Panel  in  Studies. 
Evaluation,  and  Dissemination 
(formerly  titled  Advisory  Panel  for 
Studies,  Evaluation,  and 
Dissemination) 

Special  Emphasis  Panel  in  Research 
Career  Development 

Special  Emphasis  Panel  in 
Undergraduate  Science,  Engineering, 
&  Mathematics  Education  (fo.'meriy 
titled  Proposal  Review  Panel  for) 
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Directorate  for  Engineering 

Special  Emphasis  Panel  in  Biological 

and  Critical  Systems 
Special  Emphasis  Panel  in  Chemical  and 

Thermal  Systems 
Special  Emphasis  Panel  in  Design  and 

Manufacturing  Systems 
Special  Emphasis  Panel  in  Electrical  and 

Communications  Systems 
Special  Emphasis  Panel  in  Industrial 

Innovation  Interface  (formerly  titled 

Special  Emphasis  Panel  in  Industrial 

Science  and  Technological 

Innovation) 
Special  Emphasis  Panel  in  Mechanical 

and  Structural  Systems 

Directorate  for  Geosdences 

Special  Emphasis  Panel  in  Atmospheric 

Sciences 
Special  Emphasis  Panel  in  Polar 

Programs 
Continental  Dynamics  proposal  Review 

Panel 
Special  Emphasis  Panel  in  Earth 

Sciences     , 

Directorate  for  Mathematical  and 
Physical  Sciences 

Special  Emphasis  Panel  in  Astronomical 

Sciences 
Special  Emphasis  Panel  in  Chemistry 
Special  Emphasis  Panel  in  Materials 

Research 
Special  Emphasis  Panel  in  Mathematical 

Sciences 
Special  Emphasis  Panel  in  Physics 

Directorate  for  Social,  Behavioral,  and 
Economic  Sciences 

Special  Emphasis  Panel  in  Behavioral 
and  Cognitive  Sciences  {formerly 
titled  Special  Emphasis  Panel  in 
Behavioral  and  Neural  Sciences) 

Special  Emphasis  Panel  in  International 
Programs  (formerly  titled 
International  programs  Review  Panel) 

Dated:  June  24. 1992. 
M.  Rebecca  Winkler.  < 

Committee  Management  Officer. 

(FR  Doc  92-15213  Filed  6-26-92;  8:45  am) 
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Contact  Person:  Dr.  William  Bernard. 
Senior  Research  Scientist,  DMR.  National 
Science  Foundation.  1800  G  St.  NW.. 
Washington.  DC  20550.  Telephone:  (202)  357- 

9791. 

Agenda:  To  review  and  evaluate 
Undergraduate  Materials  Education 
proposals  as  part  of  the  selection  process  for 
awards. 

Name:  Special  Emphasis  Panel  in  Materials 
Research 

Date  and  Time:  ]\i\y  20, 1992:  7  p.m.  to  9 
p.m.:  luly  21-22. 1992:  8  a.m.  to  5  p.m. 

Place:  Science  and  Technology  Center. 
University  of  Illinois,  Urbana-Champaign 

Contact  Person:  Dr.  Robert  ).  Reynik.  Office 
of  Special  Programs.  DMR.  rm.  408.  National 
Science  Foundation.  1800  G  St.  NW.. 
Washington.  DC  20550.  Telephone:  (202)  357- 

9791. 

Agenda:  To  (1)  review  and  evaluate 
renewal  proposals  as  part  of  the  selection 
process  for  awards  and  (2)  prepare  site  visit 
report. 

Type  of  Meetings:  Closed 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature.  Including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  June  24. 199i 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
_  JFR  Doc.  92-15212  Filed  6-26-«2:  8  45  am) 
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Special  Emphasis  Panel  in  Materials 
Research;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463. 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meetings: 

Name:  Special  Emphasis  Panel  in  Materials 

D  p  ep  a  rp K 

Date  and  Time:  July  14-15. 1992:  8;30  a.m. 
to  5  p.m. 

Place:  Rm.  500-A  Conference  and  Training 
Center.  Marie  Curie  Rm..  1110  Vermont 
Avenue.  NW..  Washington.  DC 


NUCLEAR  REGULATORY 
COMMISSION 

Docunients  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  Office  of 
Management  and  Budget  (OMB)  review 
of  information  collection. 


SUMMARr.  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  21.  "Reporting  of 
Defects  and  Noncompliance." 

3.  The  form  number  if  applicable:  Not 
applicable. 


4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  All  directors  and  responsible 
officers  of  firms  and  organizations 
building,  operating,  or  owning  NRC 
licensed  facilities  as  well  as  directors 
and  responsible  officers  of  firms  and 
organizations  supplying  basic 
components  and  safety  related  design, 
analysis,  testing,  inspection,  and 
consulting  services  to  NRC  licensed 
facilities  or  activities.  ' 

6.  An  estimate  of  the  number  of 
responses:  350  annually  (150  initial 
notifications,  150  writteii  reports,  and  50 
interim  reports). 

7.  An  estimate  of  the  average  burden 
hours  per  response:  66  hours. 

8.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  22,988  (19.300 
reporting  hours  and  3,688  recordkeeping 
hours). 

9.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  21 
implements  section  206  of  the  Energy 
Reorganization  Act  of  1974,  as  amended. 
It  requires  directors  and  responsible 
officers  of  firms  and  organizations 
building,  operating,  owning,  or  supplying 
basic  components  to  NRC  licensed 
facilities  or  activities  to  report  defects 
and  noncompliances  that  could  create  a 
substantial  safety  hazard  at  NRC 
licensed  facilities  or  activities. 
Organizations  subject  to  10  CFR  part  21 
are  also  required  to  maintain  such 
records  as  may  be  required  to  assure 
compliance  with  this  regulation. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Ronald 
Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0035)  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
|o.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  22nd 
day  of  )une  1992. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfotd. 

Des  ignated  Senior.  Official  for  Information 
Resources  Management 
(FR  Doc.  92-15199  Filed  6-26-92:  8:45am| 
BlUJMG  CODE  7590-01-M 
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[Oocfctt  No.  SO-446] 

Texas  Utilities  Electric  Co^  et  al.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  extension  to 
the  latest  construction  completion  date 
specified  in  Construction  Permit  No. 
CPPR-127  issued  to  Texas  Utilities 
Electric  Company,  (the  applicant),  for 
the  Comanche  Peak  Steam  Electric 
Station  (CPSES),  Unit  2,  located  in 
Somervell  County,  Texas. 

Environmental  Assessment  '< 

Identification  of  Proposed  Action 

The  proposed  action  would  amend  the 
construction  permit  by  extending  the 
latest  construction  completion  date  from 
August  1, 1992  to  August  1, 1995.  The 
proposed  action  is  in  response  to    ' 
Applicant's  request  dated  February  3. 
1992,  as  supplemented  by  letter  dated 
March  16, 1992. 

The  Need  for  the  Proposed  Action 

The  Applicant  states  in  its  request 
that  the  proposed  action  is  needed  to 
complete  the  construction  and 
jjreoperafional  testing  for  Unit  2.  For 
approximately  32  months,  TU  Electric 
redirected  its  resources  principally  to 
Unit  1  in  order  to  complete  construction 
and  startup  of  that  Unit.  As  a  result, 
additional  time  is  now  needed  to 
complete  the  construction  of  Unit  2. 

Environmer  to/  Impacts  of  the  Proposed 
Action 

The  envirtmmentat  impacts  associated 
with  construction  of  the  Comanche  Peak 
facility  are  associated  with  both  units 
and  have  been  previously  evaluated  and 
discussed  in  the  NRC  Staffs  Final 
Environmental  Statement  (FES),  issued 
in  June  1974,  which  covered  the 
construction  of  both  units.  One  of  the 
environmental  impacts,  groundwater 
withdrawal,  is  the  subject  of  a 
construction  permit  condition  and  will 
be  discussed  further  below. 

Since  the  proposed  action  concerns 
the  extension  of  the  construction  permit. 
the  impacts  involved  are  all  non- 
radiological  and  are  associated  with 
continued  construction.  There  are  no 
new  significant  impacts  associated  with 
the  proposed  action.  All  activities  will 
take  place  within  the  facility,  will  not 
result  in  impacts  to  previously 
undisturbed  areas,  and  will  not  have 
any  signiHcant  additional  environmental 
impact.  However,  there  are  impacts  that 
would  continue  during  the  completion  of 
facility  construction. 


The  FES  identified  four  major 
environmental  impacts  due  to  the 
construction  of  both  units.  Three  of  the 
four  major  environmental  construction 
impacts  discussed  in  the  FES  have 
already  occurred  and  are  not  affected 
by  this  proposed  action: 

— Construction-related  activities  have 
disturbed  about  400  acres  of 
rangeland  and  3,228  acres  of  land 
have  been  used  for  the  construction  of 
Squaw  Creek  Reservoir. 
— The  initial  set  of  transmission  lines 
and  the  additional  planned  line  as 
discussed  in  the  FES  are  completed. 
— Pipelines  have  been  relocated  and  the 
railroad  spur  and  diversion  and  return 
lines  between  Lake  Granbury  and 
Squaw  Creek  Reservoir  have  been 
completed. 

The  fourth  major  environmental 
impact  addressed  in  the  FES  is  the 
community  impact  which  would 
continue  with  the  extended  construction 
of  the  facility.  The  requested  extension 
only  involves  impacts  previously 
considered,  with  none  of  these  impacts 
greater  than  those  previously 
considered.  These  impacts  flow 
principally  from  the  prolonged  presence 
of  construction  workers  into  the 
surrounding  communities  in  Hood  and 
Somervell  counties.  The  current  work 
force  level  of  approximately  6650 
represent  the  total  on-site  work  force 
(i.e..  TU  Electric  and  contract  personnel 
supporting  Unit  1  and  2  activities).  This 
number  represents  a  decline  of  850  from 
the  peak  work  force  on-site  ^t  the  end  of 
the  construction  phase  of  Unit  1,  and 
will  continue  to  decline  as  the  applicant 
implements  its  destaffmg  plan,  as  Unit  2 
construction  nears  completion.  It  should 
be  noted  that  85  percent  of  the  total 
work  force  are  contractors  and 
consultants  who  do  not  live  in  the  area 
and,  in  general,  use  only  temporary 
quarters  during  the  work  week,  (i.e., 
even  while  they  are  present  there  are  no 
extended  impacts  associated  with  the 
arrival  of  families  or  services  necessary 
to  support  permanent  residents).  In  sum, 
the  only  community  impacts  which 
would  accompany  this  extension  would 
be  those  which  extend  the  total  time  the 
local  community  is  a^ected  by  the 
present  demand  for  public  services.  As 
such,  the  maintenance  of  the  work  force 
level  for  the  additional  months 
requested  should  not  result  in  significant 
additional  impacts.  In  addition,  it  should 
be  noted  that  only  4500  personnel  are 
associated  full  time  with  the  Unit  2 
Construction  Permit  extension,  and  the 
remainder  are  required  to  support  the 
operation  of  Unit  1  or  split  their  time 
between  Units  1  and  2. 


Another  impact,  the  subject  of  a 
construction  permit  condition,  is 
groundwater  withdrawal.  At  the  present 
time,  non-potable  water  for  construction 
activities  is  being  supplied  from  treated 
lake  water.  The  construction  permit  for 
Comanche  Peak  Unit  2  includes  a 
condition  that  the  annual  average 
groundwater  withdrawal  rate  not 
exceed  40  gallons  per  minute  (gpm).  The 
applicant  has  confirmed  that  current 
groundwater  withdrawal  rates  are 
within  the  limit  established  by  the 
construction  permit.  Thus,  continued 
construction  will  have  no  significant 
impact  on  groundwater.  As  background, 
the  NRC  Staffs  environmental  impact 
appraisal  for  Amendment  2  of 
Construction  Permit  Nos.  CPPR-126  and 
CPPR-127  was  based  upon  a  maximum 
withdrawal  of  6.57X10*  gallons  during 
the  construction  period  of  five  years  at  a 
rate  of  250  gpm.  For  the  following 
reasons  the  staffs  appraisal  is  sttll 
unchanged  for  the  total  groundwater  to 
be  withdrawn  through  August  1, 1995. 
First,  from  1975  through  December  1986 
approximately  4.96 X 10'  gallons  of 
groundwater  had  been  withdrawn  from 
the  two  production  wells.  From  June 
1982  through  December  1986.  4.52  million 
(.045x10*)  gallons  of  groundwater  had 
been  withdrawn  from  an  additional 
well,  (NOSF  well).  Second,  from  January 
1987  through  February  1992 
approximately  64.5  million  (0.65X10*) 
gallons  of  groundwater  had  been 
withdrawn  from  the  two  production 
wells  and  the  NOSF  well.  Third,  even 
assuming  a  maximum  groundwater 
withdrawal  of  40  gpm  from  March  1. 
1992  through  August  1, 1995,  for  all 
groundwater  sources  (this  withdrawal 
rate  is  authorized  by  Amendment  6  to 
Construction  Permits  CPPR-126  and 
CPPR-127).  there  would  be 
approximately  71.88  million  |0.72x  10*) 
gallons  withdrawn.  Totaling  the  above 
results  in  a  conservative  estimate  of  the 
total  groundwater  withdrawal  of 
approximately  6.37  x  10*  gallons  for  the 
period  through  August  1. 1995.  which  is 
less  than  the  6.57x10*  gallons  originally 
evaluated  and  authorized  by  the  NRC 
staff 

As  required  by  the  construction 
permit,  environmental  monitoring  has 
been  conducted. 

In  the  past  a  number  of  groups  have 
identified  concerns  regarding  the 
potential  environmental  impacts  of 
several  closed  landfills  at  CPSES  that 
contain  relatively  small  amounts  of 
hazardous  wastes.  Because  these 
landfills  are  pre-existing  conditions,  any 
environmental  impacts  from  the  landfills 
will  not  be  attributable  to  the  extension 
of  the  construction  completion  date  for 
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Unit  2.  Furthermore,  any  impacts  from 
the  landfills  will  occur  regardless  of 
whether  the  construction  completion 
date  is  extended,  and  an  extension  will 
not  have  any  adverse  effect  on  any 
impacts  from  the  landfills.  Therefore,  the 
landfills  in  question  have  no  relevance 
to  the  extension  of  the  construction 
completion  date  for  Unit  2. 

In  conclusion,  there  have  been  no 
unreviewed  adverse  environmental 
i.Tipacts  associated  with  construction 
and  none  are  anticipated. 

Based  on  its  evaluation,  the  staff  has 
concluded  that  the  calculated  impact  of 
continuing  to  withdraw  groundwater  at 
an  annual  average  rale  of  40  gpm  for  the 
site  until  August  1. 1995  is  negligible  and 
does  not  result  in  any  significant 
additional  environmental  impact.  The 
staffs  conclusion  is  substantiated  by 
groundwater  level  data  collected  at  the 
site  during  construction  and  periods  of 
large  water  withdrawal  and  provided  in 
the  Applicant's  supplemental  letter 
dated  March  16. 1992. 

Based  on  the  foregoing,  the  NRC  staff 
has  concluded  that  the  proposed  action 
would  have  no  significant 
environmental  impact.  Since  this  action 
would  «nly  extend  the  period  of 
construction  activities  described  in  the 
FES,  it  does  not  involve  any  different 
impacts  or  significant  changes  to  those 
impacts  described  and  analyzed  in  the 
original  environmental  impact 
statement.  Consequently,  an 
environmental  impact  statement 
addressing  the  proposed  action  is  not 
required. 

Alternative  to  the  Proposed  Actjon 

The  NRC  staff  has  considered  that  a 
possible  alternative  to  the  proposed 
action  would  be  for  the  Commission  to 
deny  the  request.  If  this  alternative  were 
executed,  the  Applicant  would  not  be 
able  to  complete  the  construction  of  the 
facility,  resulting  in  the  denial  of 
benefits  to  be  derived  from  the 
"  production  of  electric  power.  This 
alternative  would  not  eliminate  the 
envirorunental  impacts  of  construction 
which  have  already  been  incurred.  If 
construction  were  not  completed  on 
CPSES  Unit  2  the  amount  of  site  redress 
activities  that  could  be  undertaken  to 
restore  the  ar«»a  to  its  natural  state 
would  be  minimal  due  to  the  operation 
of  CPSES  Unit  1.  This  slight 
environmental  benefit  would  be  much 
outweighed  by  the  economic  losses  from 
denial  of  the  use  of  a  facility  that  is 
nearly  complete.  Therefore,  the  NRC 
staff  has  rejected  this  alternative. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 


in  the  Final  Environmental  Statement  for 
the  Comanche  Peak  Steam  Electric 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
Applicant's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  envirormiental  impact 
statement  for  this  action. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  Applicant's  request  for 
extension  dated  February  3. 1992.  as 
supplemented  by  letter  dated  March  16. 
1992.  which  is  available  for  public 
inspection  at  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington.  DC  and 
at  the  University  of  Texas  at  Arlington 
Library.  Government  Publications/ 
Maps.  701  South  Cooper,  P.O.  Box  19497. 
Arlington,  Texas  76019. 

Dated  at  Rockvilie,  Maryland,  this  23d  day 
of  )une  1992. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  C.  Black, 

Director.  Project  Directorate  IV-2.  Division  of 
Reactor  Projects  III/IV/V.  Off  ice  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  92-15200  Filed  6-26-92;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  July 
^11. 1992.  in  room  P-110.  7920  Norfolk 
Avenue.  Bethesda.  Maryland.  Notice  of 
this  meeting  was  published  in  the 
Federal  Register  on  May  21. 1992. 

Thursday,  )u!y  9, 1992 

8:30  a.m. — 8:45  a.m.:  Opening  Remarks 
by  ACRS  Chairman 

{Open}— The  ACRS  Chairman  will 
make  opening  remarks  and  comment 
briefly  regarding  items  of  current 
interest. 

8:45  a.m.~12  Noon:  Integral  System 
Testing  for  the  Westinghouse  AP600 

(Open/Closed) — The  Committee  will 
review  and  report  on  proposed  integral 
system  testing  programs  for  certification 
of  the  Westinghouse  AP600  standard 
plant  design.  Representatives  of  the 


NRC  staff  and  the  Westinghouse 
Electric  Corporation  will  participate,  as 
appropriate. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  apphcable  to  this  matter. 

1  p.m.-2p.m.:  Status  of  Inspections. 
Tests.  Analyses,  and  Acceptance 
Criteria  (FTAAC)  Program 

(Open) — ^The  Committee  will  review 
and  comment  on  the  status  of  the 
FTAAC  program  and  plans  for  its 
implementation.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

2:15 p.m.-4:45  p.m.:  Severe  Accident 
Research  Program  Plan 

(Open)— The  Committee  will  review 
and  comment  on  proposed  revision  of 
the  Severe  Accident  Research  Program 
Plan  (NUREG-1365,  Rev.  1)  to  update 
the  plan  consistent  with  regulatory 
developments.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate,  as  appropriate. 

4:45 p.m.~5:45 p.m.:  Meeting  with 
Director.  NRC  Off  ice  for  Analysis  and 
Evaluation  of  Operational  Data 

(Open) — ^The  Committee  will  hear  a 
briefing  and  hold  a  discussion  on  items 
of  mutual  interest,  including  use  of 
"expert  systems"  in  the  accident 
management  process,  use  of  simulators 
at  the  NRC  Training  Center,  and  the 
status  of  implementation  of  the  Energy 
Response  Data  System. 

5:45 p.m.-6:15 p.m.:  Future  ACRS 
Activities 

(Open) — ^The  Committee  will  discuss 
topics  proposed  for  consideration  by  the 
full  Committee. 

6:15  p.m.-6:45  p.m.:  Preparation  of  ACRS 
Reports 

(Open) — ^The  Committee  will  discuss 
proposed  Committee  comments  and 
recommendations  regarding  items 
considered  during  this'meeting. 

Friday,  July  10, 1992 

8:30  a.m.~10:30  a.m.:  EPRI  Requirements 
for  Evolutionary  Light-Water  Reactors 

(Open) — ^The  Committee  will  review 
and  report  on  proposed  EPRI  design 
requirements  for  evolutionary  light- 
water  reactors  and  the  associated  NRC 
staffs  safety  evaluation  report. 
Representatives  of  the  NRC  staff  and 
EPRI  will  participate,  as  appropriate. 
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10:45  a.m.-12  Noon:  Generic  Issue-106, 
Piping  and  Use  of  Highly  Combustible 
Gases  in  Vita!  Areas 

(Open) — The  Committee  will  review 
and  report  on  the  NRC  staff  proposed 
resolution  of  Generic  Is8ue-106. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate.    | 

1  p.m.-3:45  p.m.:  Policy  Issues  for 
Certification  of  Evolutionary  and 
Passive  Plant  Designs 

(Open) — The  Committee  will  review 
and  comment  on  technical  policy  issues 
identifled  by  the  NRC  staff  which  are 
applicable  to  the  certification  of 
standardized  plant  designs  and  on  the 
proposed  NRC  staff  positions  for 
resolution  of  these  issues. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

3:45  p.m.-4:l5  p.m.:  Meeting  with  Deputy 
Director  for  Generic  Issues  and 
Rulemaking,  Office  of  Nuclear 
Regulatory  Research 

(Open) — The  Committee  will  hear  a 
briefing  and  hold  a  discussion  regarding 
a  proposed  mechanism  for  prioritization 
of  generic  issues. 

4:15  p.m.-5:15  p.m.:  Standard  Review 
Plan  for  Licepse  Renewal 

(Open) — The  Committee  will  review 
and  report  on  the  proposed  Standard 
Review  Plan  for  License  Renewal 
(NUREG-1299)  and  a  proposed 
Regulatory  Guide  (DG  1009)  on  the  Form 
and  Content  of  a  License  Renewal 
Application.  Representatives  of  the  NRC 
staff  and  the  Nuclear  industry  will 
participate,  as  appropriate. 

5:15 p.m.-€:li'> p.m.:  Reactor  Component 
Fatigue  Cons  {derations  for  License 
Renewal 

(Open) — The  Committee  will  review 
and  comment  on  proposed  Branch 
Technical  Pojsition  regarding  this  matter. 
Representatives  of  the  NRC  Staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

6:15p.m.-6:45'p.m.:  Preparation  ofACRS 
Reports         ' 

(Open) — The  Committee  will  discuss 
proposed  Committee  comments  and 
recommendations  regarding  items 
considered  during  this  meeting. 

Saturday,  July  11, 1992 

8:30  a.m.-ll  (i.m.:  Preparation  ofACRS 
Reports 

(Open) — The  Committee  will  discuss 
proposed  ACRS  reports  regarding  items 
considered  c|uring  this  meeting. 


11  a.m.-ll:45  a.m.:  Appointment  of 
ACRS  Members 

(Open/Closed) — The  Committee  will 
discuss  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS. 

This  session  will  be  closed  as 
necessary  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

11:45  a.m.-l  p.m.:  ACRS  Subcommittee 
Activities 

(Open) — The  Committee  will  hear 
reports  and  hold  a  discussion  on 
designated  subcommittee  activities, 
including  use  of  computers  in  nuclear 
power  plant  operations  and  policies  and 
practices  regarding  the  conduct  of  ACRS 
activities. 

J  p.m.-2:30  p.m.:  Miscellaneous 

(Open) — The  Committee  will  complete 
discussion  of  items  considered  during 
this  meeting  and  items  which  were  not 
completed  at  previous  Committee 
meetings,  as  time  and  availability  of 
information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  1, 1991  (56  FR  49800).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Com.mittee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley,  as  far  in  advance  as  practicable 
so  that  appropriate  arrangements  can  be 
made  to  allow  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the  ACRS 
Executive  Director  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. . 

I  have  determined  in  accordance  with 
subsection  10(d)  Public  Law  92-463  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
Proprietary  Information  applicable  to 


the  matters  being  considered  in 
accordance  with  5  U.S.C.  552b(c)(4)  and 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5  US  C. 
552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301-492-8049), 
between  8  a.m.  and  4:30  p.m.  e.s.t. 

Dated:  June  23, 1992. 
|ohn  C  Hoyle, 

Advisory,  Committee  Management  Officer. 
[FR  Doc.  92-15201  Filed  &-26-92;  8:45  am] 
BILUMQ  CODE  7SaO-01-« 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co.  et  ai.; 
Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  a  request  by  Northeast 
Nuclear  Energy  Company,  (licensee)  for 
an  amendment  to  Facility  Operating 
License  No.  NPF-40,  issued  to  the 
licensee  for  operation  of  the  Millstone 
-Nuclear  Power  Station,  Unit  No.  3, 
located  in  New  London  County, 
Connecticut.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
January  8, 1992  (57  FR  712). 

The  purpose  of  the  part  of  the 
licensee's  amendment  request  which 
was  denied  was  to  revise  the  Technical 
Specifications  (TS)  to  change  Technical 
Specification  3/4.7.7  with  respect  to 
action  required  during  Modes  5  and  6 
when  (1)  one  control  room  emergency 
air  filtration  system  (CRE.^FS)  is 
inoperable,  and  (2)  the  operable 
CREAFS  is  not  powered  by  the  operabye 
emergency  power  source. 

The  .NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  letter  dated  June  23, 1992. 

By  July  29, 1992,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
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Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  .Mtention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington,  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Gerald  Garfield.  Esquire.  Day, 
Berry  and  Howard.  Counselors  at  Law. 
City  Place.  Hartford.  Connecticut  06103- 
3499.  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  11. 1991. 
and  (2)  the  Commission's  letter  to  the 
licensee  dated  June  23. 1992. 

These  documents  are  available  for 
^public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center.  Thames 
Valley  State  Technical  College.  574  New 
London  Turnpike,  Norwich,  Connecticut 
06360.  A  copy  of  Item  (2)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Document  Control  Desk. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  June  1992. 

For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolz, 

Director.  Project  Directorate  /-4.  Division  of 
Reactor  Projects— I / II.  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc.  92-15202  Filed  6-26-92:  8:45  am] 

BILLING  CODE  7SM-01-II 


requires  60  minutes  to  fill  out.  The 
annual  burden  is  3000  hours. 

For  copies  of  this  proposal,  contact  C 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 


Lorraine  Dettman,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  room  3349,  Washington,  DC 
20415.  and 
Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office 
Building.  NW..  room  3002. 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION- 
CONTACT:  Mary  Beth  Smith-Toomey. 
Chief  Administrative  Management 
Branch  (202)  606-0623. 
U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman. 
Director. 
[FR  Doc.  92-15107  Filed  6-26-92;  8:45  am) 

81UJNG  CODE  632S-01-M 


RAILROAD  RETIREMENT  BOARD 

Privacy  Act  of  1974;  Proposed 
Changes  to  Systems  of  Records 

agency:  Railroad  Retirement  Board. 
action:  Notice  of  proposed  changes  to 
systems  of  records.  


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Request  for  Clearance  of  A  New 
Information  Collection,  Form  Rl  25-49 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35).  this  notice 
announces  a  request  for  clearance  of  a 
new  information  collection.  Form  RI 25- 
49.  Verification  of  Adult  Student 
Enrollment  Status,  is  used  to  verify  that 
adult  student  annuitants  are  entitled  to 
payments.  OPM  needs  to  know  that  a 
full-time  enrollment  has  been 
maintained. 

Approximately  3,000  RI  25-49  forms 
will  be  completed  per  year.  The  form 


summary:  The  purpose  of  this  document 
is  to  give  notice  of  one  proposed  routine 
use  in  one  system  of  records  and  a 
change  in  the  name  of  the  system 
manager  in  another  system  of  records. 

DATES:  The  system  of  records  for  which 
a  new  routine  use  is  proposed  shall  be 
amended  as  proposed  without  further 
notice  30  calendar  days  from  the  date  of 
this  publication  unless  comments  are 
received  before  this  date  which  would 
result  in  a  contrary  determination.  The 
other  change  shall  be  effective  as  of  the 
date  of  publication. 

ADDRESS:  Send  comments  to  Beatrice 
Ezerski.  Secretary  to  the  Board.  Raihnad 
Retirement  Board.  844  Rush  Street. 
Chicago.  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 

LeRoy  Blommaert,  Privacy  Act/FOLA 
Officer.  Railroad  Retirement  Board.  844 
Rush  Street.  Chicago.  Illinois  60611.  (312) 
751-4548. 


SUPPLEMENTARY  INFORMATION: 

Part  1:  Proposed  Routine  Use 

The  proposed  routine  use  {RRB-22. 
"pp")  would  allow  the  RRB  to  disclose 
beneficiary  identifying  information  to 
the  Social  Security  Administration  and 
to  any  State  agency  for  the  purpose  of 
enabling  such  entity  through  a  computer 
or  manual  matching  program  to  assist 
the  RRB  in  identifying  certain  female 
beneficiaries  who  remarried  but  who 
may  not  have  notified  the  RRB  of  their 
remarriage.  Under  the  Railroad 
Retirement  Act.  remarriage  terminates 
entitlement  to  certain  kinds  of  benefits. 
The  RRB  Office  of  Inspector  General  is 
negotiating  a  computer  matching 
agreement  with  the  Social  Security 
Administration  and  initially  with  one 
state  for  this  purose.  The  RRB  has 
determined  that  the  proposed  routine 
use  meets  the  compatible  requirement 
because  it  is  a  necessary  and  proper 
use. 

Part  II:  Changes  in  name  of  system 
managers 

Because  of  a  title  change,  we  are 
changing  the  name  of  the  system 
manager  in  system  of  records  RRB-14. 

By  authority  of  the  Board. 
Beatrice  Ezerski, 

_     Secretary  to  the  Board 

RRB-14 
SYSTEM  NAME: 

Freedom  of  Information  Act 
Register— RRB. 
•        •        «        *        * 

This  section  should  be  revised  to  read 
as  follows: 

-      SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director  of  Administration  and 
Operations.  Railroad  Retirement  Board. 
844  Rush  Street.  Chicago.  Illinois  60611. 


RRB-22 

SYSTEM  NAME: 

Railroad  Retirement.  Survivor,  and 
Pensioner  Benefit  System— RRB 


ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 


New  paragraph  "pp"  is  added  to  read 
as  follows:  pp.  Identifying  information 
for  beneficiaries,  such  as  name,  SSN. 
and  date  of  birth,  may  be  furnished  to 
the  Social  Security  Administration  and 
to  any  State  for  the  purpose  of  enabling 
the  Social  Security  Administration  or 
State  through  a  computer  or  manual 
matching  program  to  assist  the  RRB  in 


Federal  Register  /  Vol.  57.  No.  125  /  Monday,  June  29.  1992  /  Notices 


28889 


identifying  female  beneficiaries  who 
remarried  but  who  may  not  have 
notified  the  RRB  of  their  remarriage. 
|FR  Doc.  92-15145  Filed  6-26-92;  8:45  am] 

BlUJNa  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30842;  File  No.  SR-NASO- 
92-11] 

SeH-Reguiatory  Organlzstions;  Order 
Approvkig  Proposed  Rule  Change  of 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the 
Subscriber  Charge  for  NASDAQ  Last 
Sale  Information 

lune  19, 1992.1' 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  on  April  7. 1992,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "^C'T  a 
proposed  rule  change  to  estabhsh  a 
subscriber  charge  of  $9.00  per  terminal 
per  month  for  access  to  NASDAQ  last 
sale  information  through  vendor 
services. 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exdiange  Act 
Release  No.  30689  {May  11. 1992).  57  FR 
21314.  The  Conmiission  received  no 
comments  on  the  proposal.  This  order 
grants  approval  of  the  proposed  rule 
change. 

L  Description  of  the  Proposed  Rule 
Change 

The  fee  schedule  for  NASDAQ  last 
sale  information  is  found  at  Part  DC, 
Subpart  A,  Section  6  of  Schedule  D  to 
the  NASD  Bylaws.  The  present  fee 
schedule,  approved  by  the  Commission 
in  1982,'  established  an  escalating 
schedule  of  charges  tied  to  the  total 
number  of  NASDAQ/NMS  securities  for 
which  real-time  last  sale  information 
was  available.  As  the  number  of 
NASDAQ/NMS  securities  increased,  the 
NASD  was  authorized  to  charge 
vendors'  subscribers  a  higher  fee  for 
access  to  more  expansive  last  sale 
information.  The  approved  schedule 
also  specified  a  maximum  charge  of 
$10.00/termlnal/month,  to  become 
effective  automatically  when  the  total 
number  of  NASDAQ/NMS  issues 
exceeded  1,000. 

Although  the  number  of  NASDAQ/ 
NMS  issues  has  exceeded  this  threshold 
for  several  years,  the  NASD  has  never 
charged  the  maximum  fee  authorized 


under  this  provisiorL  Instead,  the  NASD 
deferred  the  imposition  of  the  $10  charge 
indefinitely,  and  maintained  the  last 
sale  fee  at  the  level  of  $7.50/terminal/ 
month.* 

This  ruJe  change  continues  the 
NASD's  indefmite  deferral  of  the  $10.00 
charge  while  establishing  an  interim 
charge  of  $8.00/tennii\al/month  for 
receipt  of  last  sale  information.  In 
addition,  the  rule  change  expands  the 
range  of  securities  for  which  last  sale 
information  ia  provided  to  include 
regular  NASDAQ  securities,  in  addition 
to  NASDAQ/NMS  securities.'  The 
charge  will  take  effect  at  the  same  time 
the  NASD  initiates  the  collection  and 
distribution  of  last  sale  information  on 
regular  NASDAQ  securities,  and  will 
apply  to  every  subscriber  device 
receiving  NASDAQ  last  sale 
information,  real-time,  from  a 
commercial  vendor. 

II.  Discussion  and  Coochision 

The  Commission  finds  that  approval 
of  this  proposed  rule  change  is 
consistent  with  the  Act,  in  particular, 
section  15A(b)(5)  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
fees  among  persons  using  an  NASD 
system.  In  addition,  the  Commission 
fmds  that  the  propmsed  rule  change 
furthers  the  objectives  set  forth  in 
section  llA[a}(l)(C)(iii)  of  ensuring  the 
availability  to  brokers,  dealers  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities. 

The  Commission  believes  that  the 
instant  fee  increase  is  reasonable  as 
contemplated  by  the  statute.  Pursuant  to 
a  rule  change  recently  api>roved  by  the 
ConMnission,*  the  NASD  will  begin  to 
collect  process,  and  distribute  last  sale 
information  to  vendors  for 
approximately  2,000  regular  NASDAQ 
securities.  Thus,  real-time  reporting  will 
be  available  for  a  total  of  approxiamtely 
4.700  NASDAQ/NMS  and  regular 
NASDAQ  issues.  As  discussed  above,  in 
1982  the  Conmiission  approved  a  fee 
schedule  that  would  permit_the  NASD  to 
charge  a  subscriber  fee  of  $10.00/ 
terminal/month  when  the  number  of 
NASDAQ/NMS  issues  reached  1,000. 
That  fee  increase  was  approved 
pursuant  to  the  same  statutory 
provisions  at  issue  here.  Thus,  the  fee 
increase  hereby  approved  is  well  within 
the  range  previously  approved  by  the 


Commission  pursuant  to  section  15A  of 
the  Act. 

In  addition,  the  rule  change  advances 
the  objectives  of  section  llA  of  the  Act. 
The  availability  to  subscribers  of  real- 
time last  sale  information  for  regular 
NASDAQ  seciuities  will  benefit  broker- 
dealers,  investors,  and  issuers  of  those 
securities.  The  NASD  represents  that  the 
proposed  increase  will  allow  it  to 
recover  developmental  and  operational 
costs  for  an  expanded  last  sale  service 
and  enhancements  to  its  surveillance 
monitoring  capability.  The  Commission 
beUeves  that  because  ev  apnded  last 
sale  reporting  advances  the  goals  of 
section  llA.  the  fee  increase  is  also 
consistent  with  that  provision. 

It  is  Therefore  Ordered,  Pursuant  to 
section  19(b)(2]  the  Act,  that  the  rule 
change  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  piirsuant  to  delegated 
authority.  17  CFR  280JO-3(a)(12j. 
Marjjaiet  H.  Mcrailand, 
Deputy  Secretary. 

[FR  Doc.  92-15151  Filed  6-26-92:  8:45  am] 
BIUJNG  COOC  MIS-OI-M 


[Re<ea««  No.  34-30843;  File  No.  SR-PSE- 
«2-071 

Self  •Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  Restriicturing  Options 
Committees  and  Crecrtlng  the  Options 
Allocation  Committee 

)une  19. 1992. 

Chi  April  1. 1992,  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"  or  "Exchange"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder,* 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission")  a 
proposed  rule  change  that  restructures 
the  PSE's  options  committees.  The 
proposed  rule  change  was  noticed  for 
comment  in  Securities  Exchange  Act 
Release  No.  30613  (April  22, 1992).  57  FR 
18196.  No  comments  were  received  on 
the  proposal." 

Currently,  the  PSE's  Lead  Market 
Maker  ("LMM ')  Appointment 
Committee  monitors  trading  crowd  and 
LMM  performance,  and  the  Exchange's 
Options  Listing  Committee  ("Listing 


■  Securities  Exchange  Act  Release  No.  19108 
(October  6. 1982).  47  FR  46018  (October  14. 1982) 


'  Securitiea  Excbdnge  Act  Release  No.  21169  (July 
24,  1984),  49  FR  30621  ()uly  31. 1984). 

*  On  April  10. 1992.  the  Commission  approved  an 
NASD  rule  change  extending  real-lime  trade 
reporting  requirements  to  regular  NASDAQ 
securities.  See  Securities  Exchange  Act  Release  No. 
30569  (April  10. 1992),  57  FR  13396  (April  16, 1962). 

*  See  supra  note  3. 


'15U.S.C.  7»s(bMl). 

M7CFR24019b-4(1991). 

*  On  May  22. 199Z  the  PSE  amended  1li  niing  to 
mciude  in  its  rules  the  member  composition 
requirements  (or  each  of  the  committees.  See  letter 
from  Michael  D.  Pierson.  StalT  Attorney.  PSF.  to 
Thomas  R.  Gira.  Branch  Chief,  Options  Regulation. 
SEC.  dated  May  22.  N92 
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Committee")  allocates  and  reallocates 
options.  The  PSE's  proposal  amends  the 
Exchange's  rules  by  discontinuing  the 
LMM  Appointment  Committee  and 
establishing  the  Options  Allocation 
Committee  ("Allocation  Committee"). 
The  Allocation  Committee  will  assume 
the  Listing  Committee's  responsibilities 
for  allocating  and  reallocating  options 
issues,  as  well  as  the  LMM  Appointment 
Committee's  responsibility  for 
monitoring  the  performance  of  trading 
crowds  and  LMMs.  The  Allocation 
Committee  and  the  Options 
Appointment  Committee  ("Appointment 
Committee")  also  will  assume  the  LMM 
Appointment  Committee's  residual 
responsibilities. 

Specifically,  under  proposed  section 
11.10(c),  the  Allocation  Committee  will 
oversee  the  allocation,  reallocation  and 
evaluation  processes  concerning  options 
issues,  and  will  monitor  trading  crowd 
and  LMM  performance  (;.e..  evaluations 
surveys,  monitoring  guaranteed  markets, 
etc.).  The  Allocation  Committee  shall 
consist  of  10  members  as  follows:  (1) 
Two  floor  brokers  from  either  the 
Options  Floor  Trading  Committee 
("Floor  Trading  Conimittee")  or  the 
Listing  Committee;  (2)  two  market 
makers/LMMs  from  either  the  Floor 
Trading  Committee  or  the  Listing 
Committee;  (3)  three  at  large  floor 
brokers:  and  (4)  three  at  large  market 
makers/LMMs.  The  Allocation 
Committee  shall  be  limited  to  no  more 
than  three  members  from  either  the 
Floor  Trading  Committee  or  the  Listing 
Committee. 

The  proposal  amends  section  7(b)  to 
allow  the  Listing  Committee  to  make 
recommendations  to  the  Exchange's 
Board  of  Governors  regarding  the  listing 
and  delisting  of  options.  The  Listing 
Committee's  responsibilities  shall 
include  prescribing  rules,  regulations, 
requirements  and  procedures  for  the 
listing  and  delisting  of  options  on  the 
Exchange.  The  Listing  Committee  shall 
be  comprised  of  10  members  as  follows: 
(1)  Four  floor  brokers;  (2)  five  market 
makers/LMMs;  and  (3)  one  member  of 
the  Exchange  or  a  general  partner  or 
officer  of  a  member  organization,  or  any 
other  person  who  is  considered  to  be 
qualified.  The  proposal  provides  that 
there  should  be  two  alternates, 
comprised  of  one  floor  broker  and  one 
market  maker/LMM. 

The  PSE  proposes  to  amend  section 
11.10(a)  to  allow  the  Appointment 
Committee  to  appoint  and  approve 
LMMs,  relieve  LMMs  of  appointments, 
designate  interim  LMMs,  and  decide  any 
other  LMM-related  issues  not  assigned 
specifically  to  another  committee  (e.g.. 
any  compensation  due  an  LMM  for  any 


issue  that  reverts  back  to  a  trading 
crowd).  The  Appointment  Committee 
shall  be  comprised  of  six  members  as 
follows:  (1)  Five  floor  brokers;  and  (2) 
one  member  of  the  Exchange  or  a 
general  partner  or  officer  of  a  member 
organization,  or  any  other  person  who  is 
considered  to  be  qualified.  The  proposal 
also  provides  that  there  should  be  at 
least  one  alternate  for  the  Appointment 
Committee. 

Finally,  the  proposal  amends  Options 
Floor  Procedure  Advice  B-13,  entitled 
"Evaluation  of  Options  Trading  Crowd 
Performance."  to  replace  "Listing 
Committee"  with  "Allocation 
Committee." 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with 
section  6(b)(3)  of  the  Act.  in  that  the 
proposal  provides  for  a  fair 
representation  of  the  Exchange's 
members  in  the  administration  of  its 
affairs,  and  also  with  section  6(b)(5)  of 
the  Act.  in  that  the  proposal  is  designed 
to  protect  investors  and  the  public 
interest.* 

In  general,  the  Commission  believes 
that  the  PSE's  proposal  will  streamline 
and  simplify  the  structure  of  the 
committees  concerned  with  matters 
relating  to  options  trading  on  the 
Exchange,  thus  providing  for  more 
efficient  allocation  of  Exchange 
resources.  In  addition,  the  proposal  will 
clarify  the  PSE's  rules  regarding  the 
powers  and  duties  of  the  committees 
and  the  composition  of  committees.  The 
Commission  believes  that  the  proposed 
committee  structure  will  allow  the 
Exchange's  members  to  participate 
closely  in  decisions  affecting  them  and 
that  the  membership  of  the  committees 
will  help  to  ensure  that  each  committee 
is  a  fair  and  knowledgeable  forum  for 
matters  within  its  jurisdiction. 

Specifically,  the  Commission  believes 
that  it  is  reasonable  for  the  PSE  to 
discontinue  the  LMM  Appointment 
Conunittee  and  to  estabhsh  the 
Allocation  Committee,  which  will 
assume  the  Listing  Committee's 
responsibilities  for  allocating  and 
reallocating  options  issues  as  well  as 
the  LMM  Appointment  Committee's 
responsibility  for  monitoring  the 
performance  of  trading  crowds  and 
LMMs.  The  Commission  believes  that 
this  consolidation  of  committee 
functions  is  appropriate  because  it  will 
allow  the  Allocation  Committee,  which 


is  aware  of  trading  crowd  and  LMM 
performance,  to  use  its  best  judgment  in 
allocating  and  reallocating  options 
issues,  thus  ensuring  fair  treatment  of 
the  PSE's  trading  crowds  and  helping  to 
maintain  the  quality  of  the  PSE's 
markets  by  facilitating  the  appropriate 
distribution  of  options  issues. 

The  Commission  believes  that  the 
amendment  allowing  the  Listing 
Committee  to  make  recommendations  to 
the  Exchange's  Board  of  Governors 
regarding  the  listing  and  delisting  of    ^ 
options,  in  addition  to  the  Listing 
Committee's  existing  power  to  prescribe 
rules,  regulations,  requirements  and 
procedures  for  the  listing  and  delisting 
of  options  on  the  Exchange,  will  help  to 
ensure  that  options  continue  to  be 
introduced  and  deleted  in  a  fair  and 
orderly  manner  on  the  Exchange.  In 
addition,  by  transferring  to  the 
Allocation  Committee  the  obligation  to 
review  and  evaluate  members,  the 
proposal  will  enable  the  Listing 
Committee  to  focus  its  attention 
exclusively  on  matters  relating  to  the 
listing  and  delisting  of  options,  thereby 
providing  for  the  prompt  resolution  of 
matters  related  to  options  listing  and 
establishing  an  equitable  distribution  of 
responsibilities  among  the  Exchange's 
committees. 

The  Commission  believes  that  it  is 
reasonable  for  the  PSE  to  allow  the 
Appointment  Committee  to  appoint  and 
approve  LMMs,  relieve  LMMs  of 
appointments,  designate  interim  LMMs. 
and  decide  other  LMM-related  issues 
not  assigned  specifically  to  another 
committee  because  these  additional 
duties  are  consistent  with  the 
Appointment  Committee's  existing 
responsibilities  and  because  the 
Appointment  Committee  should  provide 
an  informed  and  impartial  forum  for 
matters  relating  to  the  appointment  and 
approval  of  LMMs. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (SR-PSE-92-07)  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  92-15152  Filed  6-26-92;  8:45  am) 

BILUNG  COOe  WIft-OI-H 


•  15  use.  78f(b)(3)  and  (b)(5)  (1988). 


»  15  U.S.C.  78s(b)(2)  (1988). 
•  17  CFR  200.30-3(a)(12)  (1991). 
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IReL  No.  IC-ltSOl;  et2-7S381 

Kemper  Blue  CMp  Fund,  et  aL^ 
Applicatton 

June  19, 1992.1 1 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act")- 

APf>uCANTS:  Kemper  Adjustable  Rate 
U.S.  Government  Fund.  Kemper  Blue 
Chip  Fund,  Kemper  Diversified  Income 
Fund,  Kemper  Environmental  Services 
Fund,  Kemper  Global  Income  Fund, 
Kemper  Growth  Fund,  Kemper  High 
Yield  Fund,  Kemper  Income  and  Capital 
Preservation  Fund,  Kemper  International 
Fund.  Kemper  Municipal  Bond  Fund. 
Kemper  Retirement  Fund,  Kemper  Short- 
Term  Global  Income  Fund;  Kemper 
Small  Capitalization  Equity  Fund. 
Kemper  State  Tax-Free  Income  Series, 
Kemper  Technology  Fund.  Kemper  Total 
Return  Fund,  Kemper  U.S.  Government 
Securities  Fund  (the  "Funds").  Kemper 
Financial  Services,  Inc.  ("KFS '),  the 
Funds'  investment  adviser  and  principal 
underwriter,  and  any  other  open-end 
registered  investment  company 
established  in  the  future  that  is  a 
member  of  a  "group  of  investment 
companies,"  as  defined  in  rule  lla-3 
under  the  Act,  that  is  advised  or 
distributed  by  KFS,  with  the  same  front- 
end  load  sales  charge  structure  for 
which  the  imposition  of  the  proposed 
contingent  deferred  sales  charge  would 
be  appropriate  (collectively,  the  "KFS 
Group ').' 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  the  provi.sions  of  sections  2(a)(32). 
2(a)(35).  22(cj,  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder. 
SUMMARY  OP  application:  Applicants 
seek  an  order  of  the  SEC  permitting 
them  to  impQse  and.  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  charge  on  certain 
redemptions  of  their  shares. 
FIUNG  DATE:  The  application  was  filed 
on  December  20, 1991  and  amended  on 
May  29. 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


'  Kemper  Inveslmen!  Portfolios  and  Kemper 
Target  Maturity  Trust  do  not  presently  intend  to 
rely  on  the  requested  relief  and  have  not  signed  the 
application,  but  in  the  future  they  may  rely  on  any 
order  granted  pursuant  to  the  application  if  they 
determine  to  impose  a  contingent  deferred  sales 
charge  applicable  to  sale*  of  shares  sold  at  net  asset 
vahie  in  accordance  with  the  representations  and 
conditions  in  the  application. 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
14, 1992.  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants.  120  South  LaSalle  Street, 
Chicago,  Illinois  60603. 
FOR  FURTHER  INFORMATION  CONTACJ: 
Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2263  or  Elizabeth  G.  Osterman, 
Branch  Chief,  at  (202)  272-3016  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representationa 

1.  The  Funds  are  open-end 
management  investment  companies 
organized  as  Massachusetts  business 
trusts  pursuant  to  separate  Declarations 
of  Trust.  KFS  provides  investment 
advisory  and  other  services  to,  and 
serves  as  principal  underwriter  for,  the 
Funds. 

2.  The  Funds  currently  offer  their 
shares  for  sale  at  net  asset  value  plus  a 
front-end  sales  charge.  The  Funds  have 
eliminated  the  front-end  sales  charge  on 

(a)  Purchases  of  $1,000,000  or  more, 
including  purchases  made  pursuant  to 
the  "Combined  Purchases,"  "Letter  of 
Intent."  and  "Cumulative  Discount" 
features  described  under  "Special 
Features"  in  each  Fund's  prospectus  and 

(b)  purchases  by  an  employer-sponsored 
employee  benefit  plan,  provided  that 
such  plan  has  not  less  than  1,000  eligible 
employees  and  is  maintained  on  the 
subaccount  record  keeping  system  made 
available  through  KFS  (the  purchases 
described  in  subparagraphs  (a)  and  (b) 
above  are  collectively  referred  to  herein 
as  the  "NAV  Purchase  Privilege"). 

3.  The  Funds  propose  to  impose  a 
contingent  deferred  sales  charge 
("CDSC)  on  the  proceeds  of 
redemptions  of  shares  purchased 
pursuant  to  the  NAV  Purchase  Privilege 
if  such  shares  are  redeemed  within  a 
specified  period,  currently  24  months 
(the  "CDSC  Period"),  of  their  purchase. 
The  CDSC  is  expected  to  be  1%  of  the 


amount  of  shares  redeemed  within  one 
year  of  purchase,  .5%  of  the  amount  of 
shares  redeemed  in  the  second  year 
following  purchase,  and  0%  in  the  third 
and  subsequent  years.  No  CDSC  will  be 
imposed  on  amounts  relating  to 
reinvestment  of  income,  capital  gains 
dividends,  or  appreciation  on  shares. 

4.  Applicants  intend  to  waive  the 
CDSC  in  the  event  of:  (a)  Redemptions 
in  connection  with  (i)  distributions  to 
participants  or  beneficiaries  of  plans 
qualified  under  the  Internal  Revenue 
Code,  as  amended  from  time  to  time. 
("IRC")  section  401(a).  custodial 
accounts.under  IRC  section  402(b)(7). 
individual  retirement  accounts  under 
IRC  section  408(a),  deferred 
compensation  plans  under  IRC  section 
457,  and  other  employee  benefit  plans, 
(ii)  participant-directed  changes  in 
investment  choices  in  participant- 
directed  plans,  and  (iii)  returns  of  excess 
contributions  to  these  (tlans;  (b) 
redemption  of  shares  of  a  shareholder 
(including  a  registered  joint  owner)  who 
has  died:  (c)  redemption  of  shares  of  a 
shareholder  (including  a  registered  joint 
owner)  who,  after  purchase  of  the 
shares  being  redeemed,  becomes  totally 
disabled  as  evidenced  by  a 
determination  by  the  Federal  Social 
Security  Administration;  and  (d)  limited 
automatic  redemptions  as  set  forth  in 
the  prospectus  pursuant  to  a  Fund's 
systematic  withdrawal  plan  ("Waiver 
Categories"). 

5.  KFS  currently  intends  to  credit  a 
shareholder's  account  in  full  for  any 
CDSC  paid  in  connection  with  the 
redemption  of  any  shares  followed  by  a 
reinvestment  of  the  redemption 
proceeds  in  any  of  the  Funds  within 
sixty  days  after  such  redemption.   ' 

Applicants'  Condition 

If  the  requested  order  is  granted, 
applicants  agree  to  comply  with  the 
provisions  of  provisions  of  proposed 
rule  6C-10  under  the  Act.  Investment 
Company  Act  Rel.  No.  16619  (November 
2, 1988)  (including  any  modification.s 
that  are  proposed  prior  to  the  adoption 
of  such  rule),  until  such  rule  is  adopted, 
and  after  such  adoption  will  comply 
with  such  rule  in  the  form  in  which  it  is 
in  effect  from  time  to  time. 

For  the  Commission,  by  the  Division  of 
Inv^ttment  Management,  under  delegated 
authority. 

Marfarel  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  92-15143  Filed  ft-^6-92;  8:45  am] 
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{Release  No.  35-25557;  International  Series 
Release  No.  401 1 

Filings  Under  the  PubHc  Utility  Holding 
Company  Act  of  1935  ("Act") 

|une  19. 1992. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuantto 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declarationfs)  for 
complete  statements  of  the  proposed 
tran8action(s)  summarized  below.  The 
application(8)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  13. 1992  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
DC  20549.  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  addressfes)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identif>'  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Independent  Power  Corporation,  et  ai. 
(31-«68) 

Independent  Power  Corporation 
("IPC").  2101  Webster  Street.  Suite  1550. 
Oakland.  California  94612,  a  closely- 
held  California  corporation,  and  ESI 
Energy.  Inc.  ('ESI").  1400 Centrepark 
Boulevard.  Suite  600.  West  Palm  Beach. 
Florida  33401,  an  indirect  wholly  owned 
nonutility  subsidiary  company  of  FPL 
Group,  Inc.  ("FPL  Group"),  a  public- 
utility  holding  company  exempt  from 
registration  under  section  3(a)(1) 
pursuant  to  rule  2,  have  filed  an 
application  in  connection  with  the 
proposed  acquisition,  through  a  to-be- 
formed  special  purpose  limited 
partnership  ("Impedance  Power"),  of  the 
"Impedance."  a  28-megawatt  barge- 
mounted  electric  generating  plant  that  is 
currently  docked  in  Puerto  Rico.  The 
applicants  requet  (1)  An  order  under 
section  3(a)(5)  exempting  IPC  from  all  of 
the  provisions  of  the  Act,  except  section 
9(a)(2).  and  (2)  an  order  under  section 


3(b)  exempting  Impedance  Power  from 
ail  provisions  of  the  Act. 

IPC  is  engaged,  through  its  subsidiary 
company.  National  Power  Partners 
("NPP").  a  California  limited 
partnership,  in  the  development  of 
potential  qualifying  facilities  ("QFs") 
and  independent  power  producer 
projects  ("IPPs").  The  application  states 
that  IPC  will  not  become  a  "public- 
utility  company"  or  a  "holding 
company"  within  the  meaning  of  the  Act 
as  a  result  of  its  participation  in  any 
IPPs  being  developed. 

ESI.  a  Florida  corporation,  is  a  wholly 
owned  nonutility  subsidiary  company  of 
FPL  Group  Capital  Inc.  ("Group 
Capital"),  which,  in  turn,  is  a  wholly 
owned  nonutility  subsidiary  company  of 
FPL  Group.  FPL  Group  has  one  public- 
utility  subsidiary  company,  Florida 
Power  &  Light  Company  ("FPL"),  which 
provides  electric  service  to  the 
customers  in  the  State  of  Florida.  ESI  is 
currently  engaged  in  the  development 
and  financing  of  QFs  and  IPPs  in  the 
United  States.  The  application  states 
that  ESI  currently  owns  no  "voting 
securities"  of  any  "public-utility 
company"  as  those  terms  are  defined  in 
the  Act. 

The  applicants  propose  to  acquire, 
refurbish  and  operate  the  Impedance, 
through  Impedance  Power,  which  will 
operate  and  sell  power  exclusively 
outside  of  the  United  States,  primarily  to 
countries  or  U.S.  territories  or 
possessions  in  Latin  America,  Central 
America,  and  the  Caribbean,  which  may 
be  experiencing  seasonal  power 
shortages.  IPC  and  ESI  will  hold  indirect 
general  partnership  interests  in 
Impedance  Power  through  newly 
established  special  purpose  subsidiary 
companies,  IPC  Newco  and  ESI  Newco, 
respectively.  ESI  and  NPP  will  directly 
hold  the  limited  partnership  interests  in 
Impedance  Power. 

Impedance  Power  will  be  a  "public- 
utility  company"  within  the  meaning  of 
section  2(a)(5)  once  the  refurbished 
Impedance  becomes  operational.  As  a 
result.  IPC.  IPC  Newco.  FPL  Group. 
Group  Capital,  ESL  and  ESI  Newco  will 
each  be  a  "holding  company"  within  the 
meaning  of  section  2(a)(7)  with  respect 
to  Impedance  Power,  and  Impedance 
Power  will  be  a  direct  or  indirect 
"subsidiary  company"  of  each  within 
the  meaning  of  section  2(a)(8).  The 
applicants  request  (1)  an  order  under 
section  3(a)(5)  exempting  IPC  from  all  of 
the  provisions  of  the  Act.  except  section 
9(a)(2),  and  (2)  an  order  under  section 
3(b)  exempting  Impedance  Power  from 
all  provisions  of  the  Act. 

The  application  states  that:  (1)  IPC 
will  not  be  a  company  the  principal 


business  of  which  within  the  United 
States  is  that  of  a  public-utility, 
following  the  acquisition  of  the 
Impedance,  and  IPC  will  not  derive  any 
material  part  of  its  income,  directly  or 
indirectly,  from  any  one  or  more 
subsidiary  companies  the  principal 
business  of  which  within  the  United 
States  is  that  of  a  public-utility;  and  (2) 
Impedance  Power  will  not  derive  a 
material  part  of  its  income,  directly  or 
indirectly,  from  sources  within  the 
United  States,  and  will  not  operate,  or 
have  any  subsidiary  company  that 
operates,  as  a  public-utility  company  in 
the  United  States.  The  application 
further  states  that,  if  an  unqualified 
order  under  section  3(b)  for  Impedance 
Power  is  granted.  ESI  Newco.  IPC 
Newco.  ESI.  and  Group  Capital  will  rely 
on  rule  10(a)(1)  to  provide  an  exemption 
insofar  as  each  is  a  holding  company, 
and  FPL  Croup  will  rely  on  rule  11(b)(1) 
to  provide  an  exemption  from  the 
approval  requirements  of  sections 
9(a)(2)  and  10  to  which  FPL  Group 
would  otherwise  be  subject.' 

The  application  asserts  that  FPL 
Group  will  continue  to  qualify  for 
exemption  under  section  3(a)(1) 
following  the  proposed  transactions.  In 
its  first  year  of  operations.  Impedance 
Power  is  projected  to  produce  $10.1 
million  in  revenues.  ESI's  share  of  the 
projected  net  income  will  be  $3.3 
million,  which  is  less  than  1%  of  FPL 
Group's  total  1991  net  utility  income  of 
$382  million.  The  costs  of  acquiring  and 
refurbishing  the  Impedance  will  not 
exceed  $11  million,  which  represents 
approximately  0.1%  of  the  value  of  FPL 
Group's  total  utility  assets  of  $10.5 
billion  as  of  December  31, 1991. 

The  application  further  states  that  the 
approval  of  the  Florida  Public  Service 
Commission  ("FPSC")  is  not  required  in 
connection  with  the  proposed 
transactions.  ESI  has  provided  a  copy  of 
the  application  to  the  FPSC. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-7845) 

Consolidated  Natural  Gas  Company 
("CNG").  a  registered  holding  company, 
and  its  wholly-owned  subsidiary 
company.  CNG  Energy  Company  ("CNG 
Energy"),  both  located  at  CNG  Tower. 
625  Liberty  Avenue.  Pittsburgh, 


'  The  application  states  that  IPC  is  requesting  an 
exemption  pursuant  to  section  3(a)(5).  rather  than 
relying  on  rule  10(a)(1).  to  enable  IPC  to  acquire 
ownership  interests  of  greater  than  50%  in  QVs  in 
the  United  Stales  without  exceeding  the  utility 
ownership  limitations  set  forth  in  section  292.206(b) 
of  the  regulatins  of  the  Federal  Energy  Regulatory 
Commission  and  to  facilitate  the  financing  and 
certification  of  the,se  projects.  See  18  CFR  292.206 
(1991). 
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Pennsylvania  15222-3199;  have  filed  an 
application-declaration  under  sections 
6(a),  7, 9(a).  10, 12(b),  12(f)  and  13  of  the 
Act  and  Rules  43. 45,  50(a)(5)  and  87-90 
thereunder. 

CNG  and  CNG  Energy  request 
authorization,  through  December  31. 
1997.  for  CNG  Energy,  through  its 
Natural  Gas  Vehicle  ("NGV")  Division, 
to  engage  in  the  following  activities 
(collectively,  "NGV  Activities"):  (1)  Buy 
from  suppliers  and  resell  or  lease  to 
customers,  equipment  necessary  to 
transform  vehicles  from  gasoline  to 
natural  gas  and/or  combined  natural  gas 
and  gasoline  operation  ("Conversion 
Equipment"):  (2)  install  and/or  maintain 
Conversion  Equipment  on  customer 
vehicles  and  provide  training  in  the  use. 
installation  and  maintenance  thereof;  (3) 
design,  construct,  own,  lease,  sell  and/ 
or  maintain  refueling  stations  or  mobile 
refueling  operations  for  the  refueling  of 
natural  gas  vehicles  and  provide 
training  in  the  use,  installation  and 
maintenance  of  fuehng  station 
equipment;  and  (4)  enter  into  various 
joint  arrangements  with  unrelated 
companies  or  individuals  to  engage  in 
some  or  all  of  the  activities  described  in 
(1)  through  (3).  CNG  also  proposes  to 
provide  CNG  Energy  with  up  to  $25 
million  in  funds,  on  a  revolving  basis, 
through  December  31. 1997.  for  the  NGV 
Activities  by  purchasing  additional 
shares  of  CNG  Energy  common  stock, 
$1,000  par  value  per  share  ("Common 
Stock"),  and/or  by  making  long-term 
loans  and-or  open  account  advances  to 
CNG  Energy.  CNG  Energy  currently  has 
112,500  shares  of  authorized  Common 
Stock,  of  which  10,140  shares  have  been 
issued  and  are  held  by  CNG. 

CNG  Energy  proposes  to  conduct  its 
NGV  Activities  both  within  and  outside 
of  the  four  states  of  Virginia,  West 
Virginia,  Pennsylvania  and  Ohio  where 
local  distribution  companies  ("LDC's") 
of  the  CNG  system  are  located,  but 
indicates  that,  during  the  twelve-month 
period  beginning  on  the  first  day  of 
January  in  the  year  following  the  date 
CNG  Energy  commences  NGV  Activities 
pursuant  to  Commission  authorization, 
and  for  each  subsequent  calendar  year 
thereafter,  total  revenues  of  the  NGV 
Division  derived  from  NGV  Activities 
carried  on  in  these  four  states  will 
exceed  total  revenues  of  the  NGV 
Division  derived  from  NGV  Activities 
carried  on  in  all  other  states. 

Joint  arrangements  with  unrelated 
companies  or  individuals  may  take  one 
or  more  of  the  following  forms: 

(1)  CNG  Energy  may  enter  into  contracts 
with  unrelated  parties  whereby  CNG  Energy 
would  agree  to  provide  and  install  NGV 
fueling  facilities  and/or  equipment  on 
premises  owned  or  leased  by  such  parties. 


CNG  Energy  may  also  contract  with 
unrelated  parties  to  provide  and  install  NGV 
conversion  facilities  and/or  equipment  and/ 
or  to  provide  training  related  to  natural  gas 
vehicle  operation,  fueling  or  conversion.  Such 
fueling  facility.  Conversion  Equipment  and 
training  contracts  would  be  made  with 
owners  of  vehicle  fleets,  such  as  trucking 
companies,  bus  lines,  school  districts,  taxi 
companies  and  the  like,  and  would  be  on 
terms  negotiated  at  arm's  length. 

(2)  CNG  Energy  may  enter  into  contracts 
with  unrelated  parties,  such  as  fueling 
equipment  suppliers,  auto  dealers,  service 
shops  and  Conversion  Equipment  suppliers, 
whereby  such  parties  agree  to  perform  the 
above-described  services  or  provide  the 
above-described  goods  as  a  subcontractor  for 
CNG  Energy,  on  premises  owned  or  leased  by 
CNG  Energy  or  owners  of  vehicle  fleets  such 
88  trucking  companies,  bus  lines,  school 
districts,  taxi  companies  and  the  like,  again 
on  terms  negotiated  at  arm's  length.. 

•(3)  CNG  Energy  may  acquire  an  ownership 
interest,  which  may  be  up  to  100%  of  the 
voting  or  non-voting  stock,  in  one  or  more 
corporations  established  for  the  sole  purpose 
of  engaging  in  the  above  described  fuehng. 
conversion  and  training  activities.  The 
organizational  documents  governing  such 
corporations  would  expressly  limit  their 
activities  to  NGV  Activities.  Such 
corporations  would  be  established  by.CNG 
Energy  and/or  unrelated  parties 
knowledgeable  and  experienced  in  the 
construction  and  operation  of  gasoline 
stations  or  natural  gas  fueling  stations,  such 
as  major  gasoline  retailers  or  individual 
gasoline  station  owners,  and/or  unrelated 
parties  having  expertise  in  vehicle  repair  and 
maintenance  or  specialized  technical 
experience  with  natural  gas  vehicles,  such  as 
independent  or  franchised  vehicle  repair 
shops,  service  departments  of  automobile  or 
truck  dealers,  or  suppliers  of  NGV  conversion 
or  gas  compression  equipment. 

|4)  CNG  Energy  may  establish  one  or  more 
wholly-owned  limited  purpose  subsidiary 
corporations  to  be  used  by  CNG  Energy  to 
invest  and  participate  in  partnerships  or  joint 
ventures  to  be  formed  with  unrelated  persons 
or  entities  for  the  sole  purpose  of  engaging  in 
NGV  fueling,  conversion  and/or  training 
activities.  The  organizational  documents 
governing  such  partnerships,  joint  ventures  or 
corporations  would  expressly  limit  their 
activities  to  NGV  Activities.  The  Financing  of 
these  wholly-owned  subsidiaries  by  CNG 
Energy  would  mirror  the  financing  provided 
by  CNG  to  CNG  Energy.  With  respect  to 
fueling  facilities,  CNG  Energy  may  enter  into 
partnerships  or  joint  ventures  with  others 
knowledgeable  and  experienced  in  the 
construction  and  operation  of  gasoline 
stations  or  natural  gas  fueling  stations  such 
as  major  gasoline  retailers  or  individual 
gasoline  station  owners.  With  respect  to 
conversion  facilities  and/or  equipment.  CNG 
Energy  may  seek  potential  partners  who  have 
expertise  in  vehicle  repair  and  maintenance 
or  specialized  technical  experience  with 
natural  gas  vehicles  such  as  independent  or 
franchised  vehicle  repair  shops,  service 
departments  of  automobile  or  truck  dealers, 
or  suppliers  of  NGV  conversion  or  gas 
conversion  equipment.  With  respect  to 


training,  CNG  Energy  may  enter  into 
partnerships  or  joint  ventures  with  third 
parties  such  as  owner/ operators  of  mechanic 
training  schools,  sales  representatives  of 
compressor  manufacturers  and  independent 
service  station  and  garage  owners. 

(5)  CNG  Energy  may  lend  funds  to  owners 
of  vehicle  fleets  such  as  trucking  companies, 
bus  lines,  school  districts,  taxi  companies 
and  the  like,  or  may  guarantee  borrowings  by 
such  nonassociates  from  a  third  party  lender 
such  as  a  bank,  to  enable  such  nonassociates 
lo  carry  out  NGV  Activities  in  connection 
with  their  business,  or  to  acquire  the 
'equipment,  personnel  or  facilities  necessary 

lo  do  so.  Loans  either  made  by  CNG  Energy 
directly  or  with  respect  to  which  CNG  Energy 
is  giving  a  guarantee  will  have  an  interest 
rate  not  exceeding  17%  per  annum  and  a 
maturity  not  exceeding  20  years.  Such  loans 
may  be  unsecured  or  secured  by  a  hen  or 
other  security  interest  in  NGV  conversion  or 
fueling  station  equipment  or  facilities  or  other 
real  or  personal  property  excluding  utility 
assets. 

(6)  A  corporation,  partnership  or  joint 
venture  in  which  CNG  Energy  has  an 
ownership  interest  of  less  than  100%  may 
obtain  third  party  debt  financing.  Such 
financing  will  have  an  interest  rate  net 
exceeding  17%  per  annum  and  s  matunly  not 
exceeding  20  years  and  may  be  from  a  bank 
or  other  institutional  lender. 

In  entering  into  arrangements  with 
uru-elated  parties  to  engage  in  NGV 
Activities,  CNG  Energy,  its  subsidiaries 
and  affiliates  will  limit  the  amount  of 
their  equity  or  debt  investments, 
contractual  obligations,  loan  guarantees, 
loan  obligations  and  other  financial 
obhgations  and  commitments  to  an 
amount  that  when  aggregated  with  ail 
other  investments,  obligations  and 
commitments  irrade  or  undertaken, 
directly  or  indirectly,  by  CNG  Energy,  its 
subsidiaries  or  affiliates  in  connection 
with  the  NGV  Activities,  will  not  exceed 
$25  million. 

Subsequent  to  December  31, 1997. 
neither  CNG  nor  CNG  Energy  will 
directly  or  indirectly  commence  any 
new  NGV  Activities  or  new  financings 
of  NGV  Activities,  absent  additional 
Commission  authorization.  However, 
commitments  made  before  December  31. 
1997,  which  by  their  terms,  require 
performance  after  such  date  may  be 
fulfilled  after  December  31. 1997,  subject 
to  the  $25  million  aggregate  funding 
limitation  referred  to  above. 

Long-term  loans  to  CNG  Energy  will 
be  made  pursuant  to  terms  and 
conditions  identical  to  those  authorized 
by  order  dated  June  28. 1991  (HCAR  No. 
25339)  relating  to  intrasystem  financing 
for  1991-1992.  The  loans  will  be 
evidenced  by  the  issuance  of  long-term 
non-negotiable  notes  ("Notes")  by  CNG 
Energy  to  CNG.  The  Notes  will  mature 
over  a  period  of  time,  not  in  excess  of  30 
years,  lo  be  determined  by  the  officers 
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of  CNG.  and  will  bear  interest 
predicated  on  and  equal  to  the  effective 
cost  of  money  to  CNG  obtained  through 
the  most  recent  of  its  long-term  debt 
financings.  In  the  event  that  CNG  does 
not  issue  long-term  debt  during  the 
period  ending  December  31, 1997,  the 
proceeds  of  which  are  allocable  to  loans 
made  hereunder,  long-term  borrowing 
rates  will  be  tied  to  the  Salomon 
Brothers  indicative  rate  for  comparable 
debt  issuances  published  in  Salomon 
Brothers,  Inc.  Bond  K^arket  Roundup  on 
the  date  nearest  to  the  time  of 
takedown.  Such  rate  will  be  adjusted  to 
match  CNG's  cost  of  borrowing  if  CNG 
subsequently  issues  long-term  debt 
within  one  year  of  the  date  of  takedown. 
Should  CNG  not  issue  long-term  debt 
during  the  subsequent  twelve-month 
period,  the  proceeds  of  which  are 
allocable  to  loans  made  hereunder,  the 
indicative  rate  at  the  time  of  takedown 
will  be  used  for  the  life  of  the  Notes. 

Open  account  advances  to  CNG 
Energj'  will  be  made  by  CNG  under 
letter  agreement  with  CNG  Energy  and 
will  be  repaid  on  or  before  a  date  not 
more  than  one  year  from  the  date  of  the 
advance  with  interest  at  the  same 
effective  rate  of  interest  as  CNG's 
weighted  average  effective  rate  for 
commercial  paper  or  revolving  credit 
borrowings.  If  no  such  borrowings  are 
outstanding,  the  interest  rate  shall  be 
the  same  as  the  Federal  Funds'  effective 
rate  of  interest  as  quoted  daily  by  the 
Federal  Reserve  Bank  of  New  York. 

CNG  will  obtain  the  funds  required  to 
finance  CNG  Energy's  NGV  Activities 
through  internal  cash  generation, 
issuance  of  long-term  debt  securities  as 
authorized  by  Commission  orders  dated 
May  31, 1989  (HCAR  No.  24896)  and 
October  11, 1991  (HCAR  No.  25392), 
borrowings  under  a  credit  agreement,  as 
authorized  by  Commission  order  dated 
March  28, 1991  (HCAR  No.  25283),  or 
through  other  authorizations  approved 
or  to  be  approved  by  the  Commission. 

CNG  Energy  has  no  full-time 
employees  and  obtains  accounting, 
credit,  financial,  management,  operating, 
technical  and  clerical  support  from 
Consolidated  Natural  Gas  Service 
Company,  Inc.  ("CNG  Service").  CNG's 
service  company  subsidiary,  at  cost  and 
under  a  written  service  agreement  dated 
August  31. 1982.  Some  NGV  related 
services,  such  as  identification  of 
potential  customers,  station  design,  site 
preparation,  supervision  of  station 
construction,  maintenance  and 
operation  of  stations  and  training  in  the 
use  of  fuehng  and  conversion  equipment 
may  also  be  provided  by  LDCs  of  the 
CNG  system,  at  cost,  under  service 
agreements  similar  to  the  service 


contracts  between  CNG  Service  and 
other  CNG  system  companies. 

Allegheny  Power  System,  Inc.,  et  aL  (70- 
7888) 

Allegheny  Power  System.  Inc. 
("Allegheny"),  12  East  49th  Street,  New 
York.  New  York  10017,  a  registered 
holding  company,  and  its  public-utility 
subsidiary  companies,  Monongahela 
Power  Company  ("Monongahela").  1310 
Fairmont  Avenue,  Fairmont.  West 
Virginia  26554,  The  Potomac  Edison 
Company  ("Potomac"),  Downsville  Pike. 
Hagerstown,  Maryland  21740.  and  West 
Penn  Power  Company  ("West  Penn"), 
800  Cabin  Hill  Drive,  Greensburg, 
Pennsylvania  15601.  together  with 
Allegheny  Generating  Company 
("AGC").  12  East  49th  Street.  New  York, 
New  York  10017.  a  public-utility 
subsidiary  company  of  Monongahela. 
Potomac  and  West  Penn,  and  Allegheny 
Power  Service  Corporation  ("APSC"), 
800  Cabin  Hill  Drive,  Greensburg. 
Pennsylvania  15601,  a  service  company 
subsidiary  of  Allegheny  (collectively, 
"Applicants"),  have  filed  a  post  effective 
amendment  under  section  12(b)  of  the 
Act  and  Rule  45  thereunder  to  their 
application-declaration  originally  filed 
under  sections  6(a),  7.  9(a),  10  and  12(b) 
of  the  Act  and  Rules  43,  45  and  50(a)(5) 
thereimder. 

By  order  dated  February  28, 1992 
(HCAR  No.  25481)  ("February  Order"), 
the  Commission  authorized,  among 
other  things.  AGC  to  issue  and  sell 
commercial  paper  to  dealers  in 
commercial  paper  in  aggregate  principal 
amounts  at  any  one  time  not  to  exceed 
$150  million  prior  to  December  31. 1993. 
Such  commercial  paper  will  be  backed 
by  a  funding  commitment  through  a  $150 
million  revolving  credit  agreement 
("Credit  Agreement")  by  and  among 
AGC  and  a  group  of  nine  banks  (HCAR 
No.  25323.  May  31. 1991). 

In  the  February  Order,  the 
Commission  also  authorized 
Monongahela,  Potomac  and  West  Penn 
to  guarantee,  through  June  30, 1993. 
certain  percentages  of  the  amount  AGC 
borrows  pursuant  to  the  Credit 
Agreement.  Applicants  now  seek 
authority  to  extend  such  guarantees 
through  December  31. 1993. 

Entergy  Corporation,  et  al.  (70-7944) 

Entergy  Coiporation  ("Entergy"),  225 
Baronne  Street.  New  Orleans.  Louisiana 
70112,  a  registered  holding  company, 
and  Entergy  Power.  Inc.  ("EPI").  425 
West  Capitol  Avenue.  Little  Rock. 
Arkansas  72201.  its  bulk  power 
marketing  subsidiary  company 
(collectively.  "Applicants"),  have  filed 
an  application  declaration 


("Application")  pursuant  to  sections 
6(a),  7,  9(a),  10  and  12(b)  of  the  Act. 

By  order  dataed  August  27. 1990 
(HCAR  No.  25136)  ("1990  Order").*  the 
Commission,  among  other  things, 
authorized:  (1)  EPI  to  (i)  acquire  from  an 
affiliate.  Arkansas  Power  &  Light 
Company,  a  subsidiary  company  of 
Entergy,  certain  generating  facilities, 
aggregating  809  megawatts  of  rated 
capacity  ("Transferred  Capacity"),  and 
related  properties,  (ii)  market  bulk 
power  generated  therefrom  to 
nonaffiliates  at  wholesale,  (iii)  issue 
1,000  shares  of  EPI  common  stock.  $5  par 
value  ( 'Original  Stock"),  to  Entergy  for  a 
price  of  $5  per  share,  and  (iv)  borrow  up 
to  $200  million  from  Entergy  through 
June  30. 1992;  and  (2)  Entergy  to  acquire 
1,000  shares  of  Original  Stock  and  to 
lend  up  to  $200  million  to  EPI. 

EPI  now  proposes  to  engage  in  various 
preliminary  activities  ("Preliminary 
Activities").'  through  June  30. 1995,  with 
a  view  to:  (1)  the  development, 
acquisition,  construction  and/or 
operation  of  (i)  additional  generating 
facilities  ("Additional  Capacity"), 
including  qualifying  cogeneration 
facilities  ("QFs")  within  the  meaning  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978.  and  additional  transmission 
facilities,  where  such  development  is  or 
may  be  permissible,*  (ii)  related  fuel 
reserves  and  ancillary  equipment  and 
facilities  for  the  procurement,  delivery 
and  storage  of  such  fuel  reserves  for  the 
Additional  Capacity,*  (iii)  facilities 


'  The  1990  Order  i8  presently  on  appeal  before  the 
D.C.  Circuit  Court  of  Appeals  in  consolidated 
proceedings  sub  nom.  City  of  New  Orleans  v,  SEC. 
(No.  90-1493). 

'  The  Preliminary  Activities  would  include  site 
investigations,  feasibility  studies,  preliminary 
design  and  engineering,  licensing  and  permitting, 
acquisition  of  project  nghts  and  options:  negotiation 
of  asset  acquisition,  power  sales,  fuel  supply,  steam 
sales,  engineering  and  other  related  contracts: 
development  of  financing  programs,  preparation  of 
bids  and  other  proposals  in  response  to  requests  for 
proposals  and  other  solicitations  for  development  of 
such  projects  and  facilities,  and  other  compHrable 
preliminary  activities. 

*  The  Application  states  that  EPI  intends  lo  sell 
power  from  the  Additional  Capacity  at  Wholesale  to 
other  electric  utilities  (including  (xissibly  lo  one  or 
more  Entergy  System  operating  companies)  and  to 
the  steam  host  industrial  customer's)  of  any 
cogeneration  facility  in  which  EPI  has  an  ownership 
interest.  The  Application  further  states  that  the 
investments  in  the  Additional  Capacity  and 
transmission  Knes  would  be  made  through:  (1) 
Direct  ownership  of  the  facihties:  (2)  acquisitions  of 
common  stock  or  other  securities  of  project  entities: 
(3)  participation,  whether  directly  or  indirectly 
through  special  purpose  entities,  in  general  or 
limited  'partnerships,  joint  ventures  or  project 
flnanciiigs:  and/or  (4)  participation  in  other 
financing  arrangements. 

*  The  Application  states  that  EPI  would  offer 
excess  fuel,  transportation  and/or  storage  capacity 
("Excess  Capacity")  al  market  rates  to  nonaffiliates 
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physically  associated  with  the 
Additional  Capacity  that  would  be  used 
to  supply  steam  or  process  heat  to 
commercial  or  industrial  customers  at 
market  rates,  and  (iv)  transportable 
steam  production  and/or  electric 
generating  equipment  that  would  be 
leased  to  nonaffiliates  at  market  rates;* 
and  (2)  the  sale  to  nonaffiliates  at 
market  rates  of  by-products  of  electric 
generation  from  the  Additional  Capacity 
and  Transferred  Capacity,  such  as  fly 
ash  or  sludge.  In  addition,  EPI  proposes, 
through  June  30, 1995,  to  provide  to 
nonaffiliates  at  market  rates:  (1)  Various 
consulting  services;^  and  (2)  power 
"brokering"  services  with  respect  to 
electric  generation  and  transmission 
resources,"  whereby,  for  a  negotiated 
fee,  EPI  would  match  a  willing  buyer 
and  a  seller  of  wholesale  power  which  it 
is  unable  to  fulfill  from  its  own 
resources  (collectively,  "Related 
Services").' 

The  Applicants  state  that  they  will 
seek  further  authorization  in  a  new  filing 
prior  to  the  acquisition,  construction, 
installation  or  implementation  of  any 
particular  project  resulting  from  the 
Preliminary  Activities  and  for  any 
further  financing  with  respect  thereto, 
whether  directly  or  through  acquisitions 


or  at  cost  to  affiliates  in  the  event  such  Excess 
Capacity  should  become  available,  provided  that 
the  amount  of  such  Excess  Capacity  sold  lu  third 
parties  would  no)  exceed  in  any  given  12-month 
period  the  total  capacity  used  by  EPI's  projects. 

•  The  Application  states  that  EPI  wrould  engage  m 
such  activities  with  respect  to  the  acquisition  and 
leasing  of  transpoilabie  generating  equipment  in  a 
manner  consistetit  with  the  integration  reqiiirements 
of  the  Act. 

'  Such  consultitig  services  will  include  (1) 
Management  serrices  in  respect  of  generating 
projects,  transmijjion  facilities  and  thermal  energy 
facilities,  particularly  in  the  areas  of  strategic 
planning  feasibility  studies  and  policy  and 
orgar.i^Etiunal  metiers;  |2)  technical  services  ;n- 
respect  of  s.ich  projects  and  facilities,  particularly  ;n 
the  areas  of  des.in.  engineering,  procurement  and 
construction;  and  (3)  training  services  in  respect  ol 
such  projects  and  taciiities.  particularly  in  the  areas 
of  operation  and  Maintenance. 

'  The  Applicants  stale  that  EPI  would  not  directly 
contract  for,  or  tiike  title  to,  the  power  but  merely 
would  match  a  seller  and  a  buyer  of  such  power. 

•  From  1983  to  1B85.  Elertec.  Inc.  ("Electee"),  a 
nonulility  subsidiary  company  of  Entergy,  was 
engaged  in  studying  and  developing  the 
cogeneration  part  of  the  Entergy  System  business 
See  HCAR  Nos  22818  (January  11, 1983):  23200 
(January  13,  1984);  23569  (January  15, 1983):  and 
23899  (November  7.  1985).  Electee's  authorization 
with  respect  to  QFs  has  expired.  The  Applicants  are 
now  proposing  that  upon  receipt  of  Commission 
authorization  requested  herein,  EPI  would  succeed 
Electee  as  the  sole  Entergy  System  subsidiary 
company  authorized  to  investigate  and  invest  in 
cogeneration  proiects  and  market  expertise  based 
upon  its  experience  in  electric  generation,  thermal 
energy  and  transmission  projects.  Electee  would 
continue  to  market  Entergy  System  capabilities  and 
expertise  for  all  companies  other  than  EPI. 

The  Applicants  further  stale  that  there  would  be 
no  overlapping  Or  concurrent  authority  granted  to 
EPI  and  Electee  $a  to  the  same  subject  msitera. 


of  securities  or  interests  in  partnerships, 
joint  ventures  or  otherwise. 

The  Applicants  also  seek  authority:  (i) 
For  EPI  to  amend  its  charter  to  allow  the 
issuance  of  up  to  one  million  shares  of 
common  stock,  with  no  par  value  ("New 
Stock")  >";  (ii)  for  EPI  to  issue  notes  to 
Entergy  and  for  Entergy  to  acquire  such 
notes  from  EPI,  under  a  new  loan 
agreement  ("New  Loan  Agreement"),  in 
an  amount  up  to  $30  million  in 
connection  with  the  Preliminary 
Activities,  through  June  30, 1995,  at  an 
interest  rate  equal  to  the  prime  rate  of 
Morgan  Guaranty  Trust  Company  of 
New  York,  payable  quarterly  in  arrears, 
on  an  unsecured  basis  prepayable  at 
any  time  without  penalty,  with  no 
sinking  fund  or  early  amortization 
provisions  and  payable  in  full  on  June 
30, 1995;  and  (iii)  for  Entergy  to  acquire 
from  EPI,  and  for  EPI  to  issue  and  sell  to 
Entergy,  up  to  30,000  shares  of  New 
Stock  at  the  rate  of  $1,000  per  share, 
with  all  proceeds  being  allocated  to 
stated  capital."  In  no  event  will  the 
combination  of  borrowings  under  the 
New  Loan  Agreement  and  amounts 
derived  from  the  sale  of  New  Stock 
exceed  $30  million  in  the  aggregate  at 
any  one  time. 

Appalachian  Power  Company  (70-7968) 

Appalachian  Power  Company 
{ "APCO"),  40  Franklin  Road,  Roanoke, 
Virginia  24022,  an  electric  public-utility 
subsidiary  company  of  American 
Electric  Power  Company,  Inc.,  a 
registered  holding  company,  has  filed  a 
declaration  under  section  12(d)  of  the 
Act  and  Rule  44  thereunder. 

APCO  proposes  to  sell  certain  of  it 
assets  to  Steel  of  West  Virginia,  Inc. 
("Steel  ■),  an  industrial  customer,  for  a 
cash  purchase  price  of  $189,021,  which  is 
based  on  the  present  day  depreciated 
cost  of  $186,721.  The  assets  to  be  sold 
consist  of  electric  transformation 
facilities  and  other  related  equipment 
located  upon  real  estate  owned  by 
APCO  in  Huntington,  West  Virginia. 

APCO  will  repair  and  maintain 
facilities  and  charge  steel  for  the  costs 
of  these  services.  The  projected  annual 


'°The  existing  1.000  shares  of  Original  Stock 
would  be  converted  into  New  Stock  upon  the  first 
issuance  of  New  Slock. 

"  It  is  contemplated  that  Entergy  would  make  its 
initial  investment  in  the  Preliminary  Ai^tivifies  in 
the  form  of  loans  under  the  New  Loan  Agreement, 
*t  the  rateof  approximately  $10  million  per  year 
through  June  30, 1995.  As  external  financings  of  the 
various  projects  are  accomplished,  all  or  a  portion 
of  the  loans  allocable  to  a  particular  project  might 
be  converted  to  an  equivalent  amount  of  EPI 
common  equity  through  the  issuance  of  New  Stock 
to  Entergy.  Alternatively,  Entergy  may  decide  to 
acquire  shares  of  New  Stock  in  an  aggregate 
emount'of  up  to  approximately  $30  million  without 
recourse  to  the  New  Loan  Agreement. 


maintenance  costs  for  the  facilities  are 
$2,000. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFartand, 

Deputy  Secretary. 

(FR  Doc.  92-15153  fr-26-92;  8:45  am) 

BIIXING  CODE  (010-01-H 


(Release  No.  35-25556;  Intematlortal  SeHee 
Release  No.  402) 

Filings  Under  the  Public  UtiUty  Holding 
Company  Act  of  1935  ("Act") 

June  22, 1992. 

Notice  is  hereby  given  that  the 
following  riling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s}  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  16, 1992  to  the  Secretary,  Securities 
and  Exchange  Commission,  Washington, 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  ap.dj 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Dominion  Resources,  Inc.,  el  al.  (70- 
7967) 

Dominion  Resources,  Inc. 
("Dominion"),  a  Virginia  public-utihty 
holding  company  exempt  from 
registration  under  section  3(a)|l]  of  the 
Act  pursuant  to  rule  2,  and  Dominion 
Energy.  Inc.  ("Dominion  Energy"),  its 
wholly  owned  nonutility  subsidiary 
company,  both  of  P.O.  Box  26532,  901 
East  Byrd  Street,  Richmond,  Virginia 
23261-6532  ("Applicants"),  have  filed  an 
application  in  connection  with  the 
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proposed  acquisition  of  an  interest  in  an 
Argentine  electric  public-utility 
company.  Central  Termica  Alto  Valle 
S.A.  ("Alto  Valle").  Applicants  request 
an  unqualified  order  of  exemption 
pursuant  to  section  3(b)  of  the  Act  for 
Dominion  Management  Argentina  S.A. 
("DMASA"),  a  to  be  formed,  wholly 
owned  Argentine  subsidiary  of 
Dominion  Energy,  and  Alto  Valle. 
AltemativeJy,  Applicants  request  an 
order  of  the  Commission  under  sections 
9(a)(2)  and  ^0,  approving  the  proposed 
acquisition  of  interests  in  Alto  Valle  and 
DMASA,  and  granting  exemptions  under 
section  3(a)(5)  from  all  provisions  of  the 
Act  except  section  9(a)(2)  to  Dominion 
Energy,  Dominion  Generating  S.A. 
("DGSA").  an  Argentine  company 
wholly  owned  by  Dominion  Energy,  and 
Bidco,  a  to  be  formed  partially  owned 
Argentine  subsidiary  company  of  DGSA. 

Dominion,  through  its  wholly  owned 
utility  subsidiary  company  Virginia 
Electric  and  Power  Company,  generates, 
transmits,  distributes  and  sells  electric 
power  in  Virginia  and  northeastern 
North  Carolina.  During  1991,  Dominion's 
electric  revenues  amounted  to 
approximately  $3.69  billion. 

Alto  Valle  is  a  government  owned 
Argentine  corporation  formed  to  hold  a 
generating  station  with  a  capacity  of 
approximately  97.8  MW  that  sells  its 
power  into  the  Argentine  centrally 
dispatched  power  grid.  The  Argentine 
government  intends  to  sell  90%  of  Alto 
Valle  to  private  investors.  The 
remaining  10%  of  the  shares  of  Alto 
Valle  will  be  sold  to  the  employees  of 
Alto  Valle  pursuant  to  an  employee 
stock  ownership  plan. 

DGSA  intends  to  acquire  60%  of  the 
voting  securities  of  Bidco  which  will  bid 
for  90%  of  the  voting  securities  of  Alto 
Valle.*  If  Hideo's  bid  is  successful, 
Dominion  will  hold  a  54%  indirect 
ownership  interest  in  Alto  Valle. 

It  is  anticipated  that  DMASA  will 
enter  into  an  operating  agreement 
concerning  the  Alto  Valle  generating 
station.  DMASA  as  operator  will  depend 
primarily  on  locally  hired  employees 
and  does  not  anticipate  having  more 
than  two  senior  Dominion  Energy 
United  States  personnel  assigned  to  Alto 
Valle  in  Argentina.  Other  than  the 
persoimel  transfer  described  above  and 
the  financial  commitment  mentioned 
below,  there  will  be  no  business 
transactions  or  financial  commitments 


'  The  other  shareholder  of  Bidco  will  be 
Cooperativa  Provinciale  de  Servicio*  Publico*  y 
Comunitarios  de«  Neuquen  Litnitada.  Ciudad  de 
Neuquen.  Argentina,  a  cooperative  that,  among 
other  things,  dittributm  poww  in  the  city  of 
Neuquen.  Upon  privatization,  the  cooperative  will 
purchase  30%  of  the  power  generated  by  Alio  Valle. 


between  Alto  Valle  and  Dominion  or 
any  of  Dominion's  other  subsidiaries. 
Though  the  price  for  the  Alto  Valle 
interest  has  not  yet  been  determined. 
Dominion  states  that  it  will  invest  up  to 
$500  million.  Dominion  will  finance  its 
indirect  investment  in  Alto  Valle  from 
existing  working  capital,  short-term 
borrowing  or  cash  fiow  from  operations. 
Revenues,  including  operating  fees,  and 
net  income  which  Dominion  expects 
from  its  Alto  Valle  interest  are  expected 
to  be  less  than  5%  of  the  utility  revenues 
and  net  income  of  Dominion  as  a  whole. 
Five  percent  of  Dominion's  1991  utility 
revenues  is  approximately  $189  million 
and  5%  of  Dominion's  1991  net  income  is 
approximately  $23  million.  Dominion 
states  that  it  will  continue  to  qualify  as 
an  exempt  holding  company  under 
section  3(a)(1)  following  the  acquisition. 

As  a  result  of  the  acquisition  of  Alto 
Valle.  Dominion,  Dominion  Energy, 
DGSA  and  Bidco  will  each  be  a  "holding 
company"  within  the  meaning  of  section 
2(a)(7)  with  respect  to  Alto  Valle.  Alto 
Valle  will  be  a  direct  or  indirect 
"subsidiary  company"  of  each  within 
the  meaning  of  section  2(a)(8).  DMASA 
will  also  be  an  "electric  utility 
company"  within  the  meaning  of  section 
2(a)(3)  because  it  will  operate  Alto 
Valle. 

Applicants  request  unqualified  orders 
of  exemption  under  section  3(b)  for  Alto 
Valle  and  DMASA.  Applicants  state 
that  neither  DMASA  nor  Alto  Valle  will 
derive  any  material  part  of  its  income, 
directly  or  indirectly,  from  sources 
within  the  United  States,  nor  will  they 
operate,  or  have  any  subsidiary 
company  that  operates,  as  a  public- 
utility  company  in  the  United  States. 
The  application  also  states  that,  if 
imqualified  exemptions  are  granted. 
Dominion  Energy,  DGSA  and  Bidco  will 
rely  upon  rule  10(a)(1)  to  provide  an 
exemption  insofar  as  each  is  a  holding 
company;  and  Dominion,  Dominion 
Energy  and  DGSA  will  rely  on  rule 
11(b)(1)  to  provide  an  exemption  from 
the  approval  requirements  of  sections 
9(a)(2)  and  10  to  which  they  would 
otherwise  be  subject 

If  unqualified  orders  of  exemption  are 
not  granted.  Applicants  request 
authorization  under  sections  9(a)(2)  and 
10  to  organize  and  acquire  DMASA  and 
to  acquire  an  interest  in  Alto  Valle. 
Applicants  also  request  orders  under 
section  3(a)(5)  exempting  Dominion 
Energy,  DGSA  and  Bidco  from  all 
provisions  of  the  Act.  except  section 
9(a)(2).  Applicants  state  that  none  of 
Dominion  Energy.  DGSA  or  Bidco  is 
engaged  in  the  business  of  a  public- 
utility  company  in  the  United  States,  or 
will  derive  a  material  part  of  its  income. 


directly  or  indirectly,  from  any  one  or 
more  subsidiary  companies  which  are  a 
company  or  companies  the  principal 
business  of  which  within  the  United 
Slates  is  that  of  a  public-utihty 
company. 

Applicants  will  inform  the  appropriate 
state  regulators  of  the  proposed 
transactions  and  will  provide  a  letter 
from  them  stating  that  the  proposed 
activities  do  not  require  their  prior 
approval. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pui^uant  to 
delegated  authority. 

Margairet  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  92-15150  Filed  6-26-32:  8:45  am] 

BILLING  CODE  W10-0I-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  Loan  Area  #2561] 

Virginia  Amendntent  #1,  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  May  30. 1992,  to  the 
President's  major  disaster  declaration  of 
May  19.  to  include  Pittsylvania  County 
and  the  Cities  of  Lexington.  Lynchburg, 
and  Radford  in  the  State  of  Virginia  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding  on 
April  21-22. 1992. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Halifax,  Virginia  and  Caswell  and 
Person  Counties  in  the  State  of  North 
Carolina  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

All  other  information  remains  the 
same.  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  July 
17. 1992,  and  for  economic  injury  until 
the  close  of  business  on  February  19.    _ 
1993. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  S9002  and  59008) 
Dated:  June  5. 1992. 

Bernard  KuUk. 

Assistant  Administrator  for  Disaster 

Assistance. 

[FR  Doc  92-15103  Filed  6-^8-02;  8:45  am] 

BtLLMaCOOt  MnS-01-41 
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Department  of  State 

Office  of  the  Historian     . 
(Public  Notice  1641] 

Advisory  Committee  on  Historical 
Dipiomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  July  23  and  24, 1992,  at  9:30 
a.m.  in  the  Department  of  State. 

The  Committee,  which  as  established 
by  Public  Law  102-138,  section  198  of 
October  28v  1991.  advises  the 
Department  of  State  on  matters 
concerning  the  preparation, 
declassification,  and  publication  of  the 
Foreign  Relations  of  the  United  States 
historical  dociunentary  series.  The 
Committee  also  reviews  procedures  for 
the  Department's  declassification 
review  of  documents  older  than  30  years 
and  their  transfer  to  the  National 
Archives  and  Records  Administration 
for  public  inspection. 

The  Committee  will  meet  in  open 
session  from  9:30  a.m.  on  the  morning  of 
Thursday,  July  23, 1992.  until  noon  of 
that  day,  in  room  1207.  Main  State.  The 
remainder  of  the  Committee's  sessions, 
until  the  end  of  this  session  on  Friday. 
July  24.  at  4  p.m..  will  be  closed  to  the 
public  in  accordance  with  section  10(d) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92*4d3).  It  has  been  determined 
that  discussions  during  these  portions  of 
the  meeting  will  involve  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552(c)(1),  and  that  the 
public  interest  requires  that  such 
activities  will  be  withheld  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany. 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation.  Department  of  State. 
Office  of  the  Historian.  Washington.  DC 
20520,  telephone  (202)  663-1123. 

Dated:  June  18. 1992. 
WiUiam  Z.  Slany. 

Executive  Secretary. 

(PR  Doc.  92-15129  Filed  6-26-92;  8:45  am] 

BILUNO  COOE  4710-11-M 


DEPARTMENT  OF  STATE 

Office  of  ttie  Legal  Adviser 
(Public  Notice  1642] 

Submission  of  Claims  Against  Iraq  to 
the  United  Nations  Compensation 
Contmission 

This  notice  concerns  the  procedures 
for  filing  a  claim  against  Iraq  with  the 


United  Nations  Compensation 
Commission  for  losses,  damage  or  injury 
suffered  as  a  result  of  Iraq's  illegal 
invasion  and  occupation  of  Kuwait.  It 
supplements  Public  Notice  148  (56  PR 
47979,  September  23, 1991)  and  Public 
Notice  1545  (57  FR  421,  January  6. 1992). 
For  further  information,  and  to  obtain 
claim  forms,  contact  the  Office  of  the 
Assistant  Legal  Adviser  for 
International  Claims  and  Investment 
Disputes,  2100  K  Street,  NW..  suite  402. 
Washington  DC  20037-7180.  Telephone 
(202)  563-2412. 

The  United  Nations  Compensation 
Commission  has  circulated  "Form  D"  to 
be  used  in  filing  claims  of  individuals  for 
losses  sustained  as  a  result  of  Iraq's 
illegal  invasion  and  occupation  of 
Kuwait  that  could  not  be  filed  on  claim 
forms  previously  released  by  the 
Commission.  This  form  should  be  used 
by  those  whose  losses  exceed  $100,000 
and  have  not  yet  filed  a  claim  with  the 
Commission,  or  have  filed  a  claim  for 
the  first  $100,000  and  want  to  file  for  any 
additional  losses  not  previously 
claimed.  It  should  also  be  used  by  those 
who  made  payments  or  provided  relief 
to  other  eligible  individuals.  (A  separate 
form  will  be  circulated  in  several 
months  for  claims  of  corporation  and 
other  legal  entities.) 

To  make  a  claim,  a  claimant  must  fill 
out  Form  D  and  return  it  to  the  Office  of 
the  Assistant  Legal  Adviser  for 
International  Claims  and  Investment 
Disputes  in  the  State  Department  The 
Assistant  Legal  Adviser's  office  will 
consolidate  the  claims  and  submit  them 
to  the  Commission.  The  Department  will 
submit  the  claims  of  United  States 
citizens,  and  is  considering  submitting 
the  claims  of  residents  of  the  United 
States.  Claimants  that  are  not  U.S. 
citizens  should  include  a  statement  with 
their  claim  form  indicating  whether,  at 
the  time  of  the  invasion,  any  members  of 
their  immediate  family  (spouse,  parent, 
child)  were  citizens  or  permanent 
residents  of  the  United  States  and 
describe  the  losses  sustained  by  those 
family  members.  They  should  also 
include  documentation  of  their 
residency  status  or  citizenship.  If  no 
member  of  their  family  was  a  citizen  or 
permanent  resident  at  the  time  of  the 
invasion,  claimants  should  describe  how 
they  came  to  the  United  States  and 
provide  documentation  as  to  their 
residency  status  here.  This  information 
will  help  the  Department  establish  a 
basis  on  which  to  consider  submitting 
their  claim. 

As  of  December  15, 1992.  the 
Commission  will  begin  processing 
claims  submitted  by  governments  on 
Form  D  up  to  that  date.  The  final 
deadline  for  the  submission  of  these 


claims  by  Governments  in  July  1. 1993. 
but  It  is  in  a  claimant's  interest  that  her 
claim  be  submitted  as  soon  as  possible. 
The  Department  will  need  time  to 
review  the  forms  and  documentation 
received,  to  follow  up  with  claimants 
where  necessary,  and  to  prepare  a 
consolidated  statement  summarizing  the 
claims.  Therefore,  claimants  wishing  to 
ensure  that  their  claim  is  considered  as 
soon  as  possible  should  return  a 
completed  form  by  September  15, 1992. 
The  Department  urges  claimants  to  file 
by  this  date,  but  in  any  event  no  later 
than  January  15. 1993. 

Dated:  June  19. 1992 
Ronald  |.  Bettauer.  ^^ 

Assistant  Legal  Adviser  for  International 

Claims  and  Investment  Disputes. 

(FR  Doc.  92-15128  Filed  6-26-92;  B:45am| 

BILUNG  COOE  471O-0«-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Put>Hc 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  0  During  the  Week  Ended 
June  19, 1992 

The  following  Appbcations  for 
Certfficates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.].  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process 
the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  48199. 

Date  filed:  June  16. 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  14. 1992. 

Description:  Application  of  Executive 
Flight  Management/Trans  American 
Charter  Ltd.,  pursuant  to  section 
4m(d)(3)  of  the  Act  and  subpart  Q  of  the 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
interstate  charter  air  transportation  of 
passengers  only. 

Docket  Number:  46203. 

Date  filed:  June  17, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  15, 1992. 

Description:  Application  of  American 
Trans  Air,  Inc.  pursuant  to  section  401  of 
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the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  provide  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  any  point  or 
points  in  the  United  States  and  Lagos, 
Nigeria. 

Docket  Number:  48207. 

Doted  filed:  June  19. 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  17, 1992. 

Description:  Application  of  CCAir, 
Inc..  pursuant  to  section  401(d)(1),  and 
subpart  Q  of  the  Regulations  requests  a 
certificate  of  public  convenience  and 
necessity  authorizing  interstate  and 
overseas  scheduled  air  transportation  of 
persons,  property  and  mail. 

Docket  Number:  45723. 

Dated  filed:  June  15, 1992. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  13. 1992. 

Description:  Application  of 
Transportes  Aereos  Ejecutivos.  S.A.  dfi 
C.V.,  pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  Regulations, 
requests  an  amendment  of  its  foreign  air 
carrier  permit  to  authorize  it  to  engage 
in  daily  scheduled  air  transportation  of 
persons,  property  and  mail,  between 
Mexico  City  (MEX-Benito  Juarez)/ 
Toluca  (TLC-Morelos),  Mexico  on  the 
one  hand,  and  Las  Vegas,  NV  (LAS)  on 
the  other  hand,  using  large  aircraft. 
Phyllis  T.  Kaylof, 

Chief,  Documentary  Sen  ices  Division. 
|KR  Doc.  92-15:35  Filed  6-26-92;  8:45  am) 

BiLLING  CODE  491C-«3-M 


Federal  Aviation  Administration 
ISummary  Notice  No.  PE-92-19J 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
c.xenption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  part 
11).  this  notice  contains  a  summarv'  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 


participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  July  20, 1992. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-IO), 

Petition  Docket  No 800 

Independence  Avenue,  SW.. 
Washington.  DC  20591. 
•■  The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Nick  Spithas.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-9704. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  June  23. 1992. 
Deborah  E.  Swank. 

Acting  Manager,  Program  Management  Staff, 
Office  of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No:  26846. 

Petitioner:  University  of  North  Dakota 
Center  for  Aerospace  Sciences. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought:  To  add 
authorization  for  administration  and 
grading  of  the  following  two  computer- 
generated  tests  to  Pilot  School 
Certificate:  Flight  Instructor 
Certification  Airplane-Single  Engine, 
and  Flight  Instructor  Certification 
Instrument-Airplane. 

Docket  No:  26773. 

Petitioner:  United  Technologies 
Hamilton  Standard. 

Sections  of  the  FAR  Affected:  U  CFR 
21.325(b)(1)  and  (3). 

Description  of  Relief  Sought:  To  allow 
United  Technologies  Hamilton  Standard 
to  issue  export  approvals  for  Class.  I,  IL 
and  III  propeller  products  manufactured 
and  located  at  Ratier-Figeac,  Figeac. 
France. 

Docket  No:  26876. 

Petitioner:  Wings  West  Airlines,  Inc. 


Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sough  t:  To 
permit  Wings  West  Airlines.  Inc.  to 
utilize  certain  foreign  original  equipment 
manufacturers/repair  agencies  to 
inspect,  repair,  and  overhaul 
components  and  parts  used  on  the  BAe 
Jetstream  3201.  SAAB  340B.  and 
Aerospatiale  ATR72  aircraft  operated 
by  Wings  West. 

Docket  No:  26888. 

Petitioner:  Aretz  Flying  Service.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
part  141,  appendix  A.  paragraph  5(c). 

Description  of  Relief  Sought:  To  allow 
Aretz  Flying  Service,  Inc.,  to  administer 
Stage  II  flight  checks  before  a  student's 
first  solo  cross-country  flight  instead  of 
after  a  student's  first  solo  cross-country 
flight. 

Dispositions  of  Petitions 

Docket  No:  26528. 

Petitioner:  Bell  Helicopter  Textron, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
133.45(e)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Bell  Helicopter    » 
Textron,  Inc..  to  participate  in  training 
exercises  and  actual  conduct  of  the 
Dallas/Fort  Worth  Metroplex  Helicopter 
Emergency  Lifesaver  Plan  (HELP).  HELP 
involves  lifting  firefighters  in  a 
suspended,  helicopter-lifted  net  (Billy 
Pugh  safety  net)  to  the  fops  of  high-rise 
buildings. 

Denial,  June  15, 1992,  Exemption  No. 
^5467. 

Docket  No:  26658. 

Petitioner:  Fox  Valley  Technical 
College. 

Sections  of  the  FAR  Affected:  14  CFR 
147.36. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Fox  Valley 
Technical  College  to  have  specialized 
instructors,  who  are  not  certificated 
mechanics,  to  teach  Basic  Electricity 
and  Basic  Welding  subjects. 

Grant,  June  17. 1992.  Exemptiosi  No. 
5468. 

Docket  No:  26790. 

Petitioner:  Casino  Express  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)(6). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Captain  Ken  Lord 
of  Casino  Express  Airlines  to  conduct 
proficiency  checks,  proficiency  training, 
and  line  checks  without  holding  al  least 
a  Class  III  medical  certificate. 

Denial,  June  5,  1992,  Exemption  No. 
5463. 
[FR  Doc.  92-15133  Filed  6-2fr-92;  8:45  am) 

BILLING  COOC  4910-19-M 


Federal  Register  /  Vol.  57.  No.  125  /  Monday.  June  29.  1992  /  Notices 


Intent  to  Rule 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Correction  to  Notice  of  Intent  to 
Rule  on  Application  to  Impose  a 
Passenger  Facility  Charge  (PFC)  at  the 
Southwest  Florida  Regional  Airport.  Fort 
Myers,  Florida. 

SUMMARY:  This  correction  indicates  the 
date  which  FAA  determined  the 
application  complete. 

In  notice  document  92-12617 
beginning  on  page  22856  in  the  issue  of 
Friday,  May  29, 1992,  make  the  following 
corrections: 

In  the  3d  column,  insert  date  of 
regional  letter  of  completeness  to  read 
"May  15, 1992." 

Issued  in  Atlanta,  Georgia,  on  June  8. 1992. 
Robert  Chapman, 

Assistant  Mftnager.  Airports  Division 
Southern  Region. 
[FR  Doc.  92-15134  Filed  6-26-r92;  8:45  am] 

BiLUNG  CODE  4Sia-1}-M 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  92-12,  Notice  No.  02] 

Guidelines  for  State  Observational 
Surveys  of  Safety  Belt  and  Motorcycle 
Helmet  Use 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  Notice  of  Guidelines  for 
State  Observational  Surveys  of  Safety 
Belt  and  Motorcycle  Helmet  Use. 

summary:  This  notice  announces  fmal 
guidelines  and  certification  procedures 
for  state  safety  belt  and  motorcycle 
helmet  use  Bur\'eys  which  are  to  be 
conducted  in  connection  with  an 
ongoing  Federal  grant  program.  Section 
153  of  Title  23,  United  States  Code, 
authorizes  the  Secretary  of 
Transportation  to  award  grants  tp  states 
that  have  in  effect  safety  belt  and 
motorcycle  helmet  use  laws.  To  be 
eligible  for  second  and  third  year  grant 
funds,  states  also  must  have  achieved 
specified  rates  of  comphance  with  these 
laws.  The  Act  authorizes  the  Secretary 
to  issue  guidelines  for  the  measurement 
of  these  compliance  rates. 
dates:  These  guidelines  are  effective  on 
June  29, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Jeffrey  Michael.  Office  of  Occupant 
Protectioa  NTS-11.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St„  SW..  Washington.  DC  20590; 
phone  (202)  366-2755. 


SUPPLEMENTARY  INFORMATION:  Section 
1031  of  the  recently  passed  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (hereafter  referred  to  as  "the  Act") 
added  a  new  section  153  to  title  23  of  the 
United  States  Code.  This  section 
authorizes  the  Secretary  of 
Transportation  to  establish  a  grant 
program  to  support  states  in  adopting 
and  implementing  safety  belt  and 
motorcycle  helmet  use  laws. 

To  qualify  for  first-year  funding  in  this 
three-year  grant  program,  a  state  must 
have  in  effect  both  a  law  requiring 
individuals  on  a  motorcycle  to  wear 
helmets  and  a  law  requiring  individuals 
in  the  front  seat  of  a  passenger  vehicle 
to  wear  safety  belts  or  be  secured  in 
child  passenger  safety  systems.  In  the 
two  subsequent  years,  there  are  also 
compliance  rate  requirements.  The  Act 
specifies  that  states  must  measure 
compliance  by  methods  which  conform 
to  guidelines  issued  by  the  Secretary  to 
ensure  that  these  measurements  are 
accurate  and  representative.  After  FY 
1994,  the  Act  provides  penalties  for  each 
year  that  a  state  does  not  have  both  a 
safety  belt  and  a  motorcycle  helmet  law 
in  effect. 

On  March  24, 1992,  NHTSA  published 
a  notice  in  the  Federal  Register  (57  FR 
10210)  which  proposed  guidelines  for 
observational  sui"veys  of  safety  belt  and 
motorcycle  helmet  use  that  states  must 
use  to  be  eligible  for  second  and  third 
year  grant  funds.- In  addition,  this  notice 
proposed  a  procedure  by  which  states 
would  certify  compliance  with  the 
issued  observational  survey  guidelines. 

Comments  to  the  Proposed  Guidelines 

Twenty  four  comments  were  received 
in  response  to  these  proposed 
guidelines.  Responses  were  received 
from  sixteen  state  departments  of 
transportation  or  highway  safety  offtces, 
three  universities,  four  highway  user  or 
highway  safety  associations  and  one 
state  police  department.  These 
comments  addressed  various  aspects  of 
the  guidelines  and,  in  general,  were  split 
between  recommendations  for  greater 
stringency  or  specificity  in  the  survey 
guidelines  and  recommendations  for  less 
stringency  in  these  guidelines.  Following 
is  an  analysis  and  resolution  of 
comments  to  the  proposed  notice. 

1.  Probability-Based 

The  proposed  guidelines  specified  that 
the  sample  identified  for  the  survey 
must  have  a  probability-based  design 
such  that:  estimates  are  representative 
of  safety  belt  and  motorcycle  helmet 
usage  for  the  population  of  interest  in 
that  state;  and.  sampling  errors  can  be 
calculated  for  each  estimate  produced. 


Comments  on  this  issue  were 
generally  supp>ortive  of  the  requirement 
for  a  probability-based  sample.  Overall, 
six  commenters  specifically  mentioned 
their  support  of  the  requirement  for  a 
probability-based  sample.  One 
commenter  suggested  that  the 
requirement  be  relaxed  somewhat  to 
allow  the  exclusion  of  low-volume 
roadways.  Two  commenters 
recommended  that  non-probability 
samples,  specifically  data  from  police 
accident  reports,  be  allowable. 

NHTSA  remains  convinced  that  a 
probability  sample  is  necessary  to  meet 
the  intention  of  the  Act  in  providing  an 
accurate  and  representative  estimate  of 
safety  belt  and  helmet  use.  This 
requirement  is,  therefore,  retained  in  the 
final  guidelines.  Further,  the  request  for 
allowing  the  exclusion  of  low-volume 
roadways  will  be  met,  at  least  in  part, 
by  the  allowance  which  was  proposed 
for  excluding  rural  areas  totaling  not 
more  than  15  percent  of  the  state 
population.  (This  issue  is  addressed  in 
the  later  section  titled  Demographics.) 

2.  Observational 

The  proposed  guidelines  specified  that 
sample  data  must  be  collected  through 
direct  observation  of  safety  belt  usage 
and  motorcycle  helmet  usage  on 
roadways  within  the  state.  Safety  belt 
use  was  to  be  determined  by 
observation  of  shoulder  belt  use 

As  noted  above,  two  commenters 
recommended  that  the  guidelines  allow 
estimates  of  compliance  rates  based  on 
data  from  sources  other  than 
observation  surveys.  The  rationale  for 
these  recommendations  was  that  data 
from  state  accident  records  could  be 
produced  at  far  less  cost  than  could  data 
from  an  observation  survey.  One  of 
these  commenters  recommended  that  a 
study  be  performed  to  correlate  belt  use 
estimates  derived  from  accident  data 
with  those  derived  from  observation 
data. 

The  agency  continues  to  believe  that 
observation  data  provide  the  most 
accurate  and  reliable  estimates  of  safety 
belt  and  motorcycle  helmet  use.  Past 
research  has  indicated  that  other 
methods,  such  as  self-report  techniques 
or  accident  reports,  will  not  provide  use 
rate  information  which  will  be  accurate 
and  representative  as  required  by  the 
Act.  Therefore,  the  proposed 
requirement  that  observational  data  be 
used  is  adopted  in  these  final  guidelines. 

3.  Sample  Design 

The  proposed  guidelines  did  not 
specify  a  particular  sample  design  for 
safety  belt  and  motorcycle  helmet 
surveys.  Rather,  the  proposal  required 
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only  that  the  sample  design  meet  certain 
performance  requirements  such  as  level 
of  precision.  The  agency's  rationale  in 
proposing  this  requirement  was  that 
many  different  designs  could  produce 
sufficiently  accurate  results  and  some 
variability  between  individual  designs 
would  be  necessary  to  accommodate 
specific  conditions  in  each  state. 

Ten  commenters  addressed  the  issue 
of  sample  design.  Nine  of  these 
recommended  that  the  guidelines  be 
more  specific  in  the  definition  of 
primary  sampling  units  to  be  utilized, 
the  weighting  system  to  be  employed, 
the  types  of  observation  sites  to  be 
selected,  and  the  observation  protocol  to 
be  followed.  The  rationale  provided  by 
these  commenters  was  generally  that 
they  believed  further  specification  of  the 
required  sample  design  would  enhance 
both  the  accuracy  and  the  consistency 
of  state  safety  belt  and  helmet  surveys. 
In  addition,  one  commenter 
recommended  that  the  guidelines  remain 
sufficiently  flexible  to  allow  for  the^, 
selection  of  alternative  sites  in  cases 
where  the  randomly  selected  site  has 
safety  or  accessibility  problems. 
The  agency  believes  that  these 
comments  have  merit.  The  proposed 
guidelines  were  intended  to  provide 
states  with  maximum  flexibility  in  the 
specific  design  of  state  surveys.  The 
agency  recognized  that  allowing  this 
flexibility  could  compromise  the 
consistency  of  these  surveys.  However. 
NHTSA  believed  that  this  flexibility 
would  be  necessary  to  avoid 
unnecessarily  burdening  states  with  a 
survey  design  requirement  which  may 
not  be  appropriate  for  conditions  in  that 
state. 

Comments  from  the  states  and 
concerned  associations  indicate  thai 
greater  attention  should  be  given  to 
mcreasing  the  consistency  of  these 
surveys.  Therefore,  NHTSA  has 
determined  that  the  guidelines  should 
include  some  additional  specification  of 
observation  protocol.  Also,  to  provide 
additional  guidance,  a  recommended 
(but  not  required)  survey  design  is 
included  as  an  appendix  to  this  Notice. 

The  agency  believes  that  the 
consistency  of  state  surveys  will  be 
improved  through  incorporating  further 
specification  of  observational  protocol 
in  the  guidelines.  Thus,  the  following 
specifications  are  being  added  to  the 
guidelines:  (1)  A  requirement  for  a 
predetermined  policy  for  alternate  site 
selection,  if  necessary;  (2)  a  requirement 
for  predetermined  instructions  as  to 
which  road,  which  lane,  andwhich 
direction  of  traffic  flow  is  to  be 
observed  at  an  observation  site;  and.  (3) 
a  requirement  for  predetermined 
instructions  on  how  observers  are  to 


start  and  stop  observations  in  the  traffic 
flow.  The  agency  believes  that  these 
specifications  for  observation  protocol 
will  provide  increased  consistency  while 
still  allowing  flexibility  in  survey  design. 

4.  Required  Precision 

The  proposed  guidelines  specified  that 
the  relative  error  (standard  error  divided 
by  the  estimate)  of  the  estimate  of  safely 
bell  usage  must  not  exceed  5  percent. 
The  proposal  also  stated  that  as  long  as 
the  motorcycle  data  were  collected 
within  the  constraints  of  the  belt  sample 
design,  the  precision  for  these  data 
would  be  acceptable. 

Eight  commenters  specifically 
addressed  the  issue  of  required 
precision.  Two  of  these  recommended 
that  the  requirement  be  made  less  strict, 
five  concurred  with  the  proposed  level 
of  precision,  and  the  remaining 
commenter  recommended  that  the 
agency  further  describe  and  define  the 
precision  requirements. 

The  agency  continues  to  believe  thai 
the  proposed  level  of  precision  is 
appropriate.  No  new  information  was 
presented  by  any  commenter  w  hich 
would  suggest  that  the  intent  of  the  Act 
could  be  more  appropriately  met  with  a 
different  precision  requirement. 
Therefore,  the  proposed  requirement 
that  the  relative  error  of  the  estimate  not 
exceed  five  percent  is  retained  in  the 
final  guidelines. 

Further,  the  agency  has  determined 
that  there  may  be  confusion  among  the 
public  regarding  the  proposed  precision 
requirements  and  that  this  confusion  has 
lead  to  varying  interpretations  of  the 
proposal.  To  clarify  this  issue,  the 
following  description  is  provided: 

The  requirement  that  the  relative  error 
not  exceed  five  percent  means  that  the 
standard  error  of  the  estimate  of  safety 
belt  use  cannot  exceed  five  percent  of 
the  estimated  value.  For  example,  if  the 
estimated  use  rate  is  50  percent,  the 
standard  error  of  that  estimate  cannot 
exceed  five  percent  of  50  percent,  or  2.5 
percentage  points.  An  estimate  of  60 
percent  would  require  a  standard  error 
of  the  estimate  of  no  more  than  3 
percentage  points.  An  estimate  of  70 
percent  would  require  a  standard  error 
less  than  or  equal  to  35  percentage 
points. 

To  express  the  safety  belt  use 
estimate  with  a  95  percent  confidence 
interval,  it  is  common  practice  to 
establish  confidence  bounds  two 
standard  deviations  (or.  in  this  case,  two 
standard  errors)  from  the  estimate. 
Thus,  an  estimate  of  50  percent  with  a 
standard  error  of  2.5  percentage  points 
would  indicate  a  95  percent  probability 
that  the  true  population  value  (the 
actual  safety  belt  use  rate)  would  be  50 


percent  plus  or  minus  5  percentage 
points.  For  an  estimate  of  60  percent 
with  a  standard  error  of  3  percentage 
points,  there  would  be  a  95  percent 
probability  that  the  true  population 
value  would  be  60  percent  plus  or  minus 
6  percentage  points. 

Below  is  a  table  of  usage  rates  and  the 
maximum  standard  errors  allowed 
under  the  precision  requirements  in  the 
guidelines. 

Maximum  Allowable  Standard  Error 


Estimated 

Relative  Efw 

Maxif-yn 
Sianda'O  Erfw 

Sa*ety  Ben 

Require«neoi 

Anowed 

Usage 
tp«fcen»)  <A) 

(pe'ceni}  iB) 

(pe'ceni)  (A  v 
B) 

50 

5 

25 

60 

5 

30 

70 

^^ 

5 

35 

60 

5 

40 

90 

5 

«5 

. 

Using  this  precision  requirement  and 
the  anticipated  belt  usage  results,  a 
state  can  approximate  how  many 
observation  sites  need  to  be  sampled. 
More  information  on  suggested  sample 
sizes  can  be  found  in  the  appendix. 

In  addition  to  the  comments  regarding 
the  required  relative  error  of  the 
estimate,  twelve  commenters  addressed 
the  proposed  allowance  of  combined 
safety  belt  and  motorcycle  helmet 
surveys.  Nine  of  these  commenters 
concurred  with  the  proposal,  supporting 
the  allowance  for  combined  surveys. 
One  commenter  recommended  that  the 
guidelines  either  specify  separate 
surveys  or  not  require  a  helmet  sur\  ey 
at  all.  Two  other  commeriters 
recommended  that  separate  surveys  be 
allowed,  at  the  state's  discretion. 

In  the  proposed  guidelines,  comments 
were  solicited  on  the  appropriate 
requirements  for  states  that  had 
previously  conducted  a  complying 
safety  belt  survey  which  did  not  include 
motorcycle  helmet  observations. 
Comments  were  invited  regarding 
whether  these  states  should  be  required 
to  conduct  a  separate  helmet  use  survey. 
or  if  some  type  of  alternative 
assessment  would  be  sufficient.  Three 
commenters  addressed  this  issue,  two 
recommended  that  the  guidelines 
specify  a  probability  sample  for 
estimation  of  helmet  use  in  all  cases  and 
that  a  level  of  precision  be  specified, 
and  one  recommended  that  some  other 
method  be  allowed. 

NHTSA  believes  that  the  comments 
which  recommended  a  requirement  for  a 
probability  sample  for  estimating 
motorcycle  helmet  use  have  the  greatest 
merit.  Further,  no  commenter  has 
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recommended  an  alternative  means  of 
assessing  compliance  with  the  state 
helmet  use  law  which  would  be  accurate 
and  representative  as  required  by  the 
Act.  Therefore,  the  agency  has 
determined  that  only  a  probability- 
based  observation  survey  shall  be 
acceptable  for  measuring  helmet  use. 

The  guidelines  will  retain  the 
proposed  allowance  for  combined 
surveys  and  include  an  allowance  for 
the  conduct  of  a  separate  probability- 
based  survey  for  estimating  motorcycle 
helmet  use.  If  a  state  chooses  to  conduct 
a  separate  survey  for  helmet  use, 
NHTSA  has  determined  that  the  level  of 
precision  for  this  survey  shall  be  the 
same  as  that  for  the  safety  belt  survey,  a 
relative  error  of  the  estimate  of  5 
percentage  points.  The  agency  believes 
that  this  requirement  will  not  place  an 
unreasonable  burden  on  states  because, 
with  the  high  expected  use  rate  in  states 
with  helmet  use  laws,  only  a  modest 
number  of  observation  sites  will  be 
required  to  achieve  a  relative  error  of 
the  estimate  of  5  percent. 

The  agency  does  not  agree  with  the 
one  commenter  who  suggested  that 
helmet  use  data  which  was  collected 
under  the  safety  belt  survey  design 
would  amount  to  little  more  than  a 
convenience  sample  and  therefore 
would  not  be  representative.  Nor  does 
the  agency  believe  that,  because 
expected  helmet  use  in  a  state  with  a 
use  law  is  very  high,  a  survey  is 
unnecessary.  The  Act  specifies  that 
motorcycle  helmet  use  law  compliance 
be  measured.  Further,  the  agency 
believes  that,  if  these  surveys  are 
performed  in  conjunction  with  a 
complying  safety  belt  survey,  or  are 
performed  separately  to  the  specified 
level  of  precision,  the  estimate  of  helmet 
use  will  be  representative  and^ 
sufficiently  accurate  for  the  purposes  of 
these  guidelines. 

5.  Population  of  Interest 

The  proposed  guidelines  specified  that 
drivers  and  front  seat  outboard 
passengers  must  be  eligible  for 
observation  in  the  safety  belt  survey 
and  that  safety  belt  use  be  determined 
by  observed  use  or  non-use  of  a 
shoulder  belt.  Five  commenters 
addressed  the  issue  of  which  vehicle 
occupants  should  be  included  in  the 
safety  belt  survey.  Two  of  these 
recommended  that  the  requirement  be 
reduced  to  driver-only  for  observations 
on  freeways.  Two  others  recommended 
that  the  requirement  be  increased  to  all 
vehicle  passengers.  One  commenter 
recommended  that  the  guidelines  be 
clarified  with  respect  to  the  coverage  of 
children. 


NHTSA  continues  to  believe  that  the 
most  appropriate  population  for  safety 
belt  use  observation  is  drivers  and  front 
seat  outboard  passengers.  The  agency's 
rationale  for  retaining  this  requirement 
is  that:  the  Act  specifies  that  a  minimum 
of  front  seat  coverage  is  required  for 
grant  eligibility;  most  state  safety  belt 
use  laws  cover  only  the  front  seat:  most 
occupants  occupy  the  front  outboard 
seating  positions;  most  passenger 
vehicle  front  outboard  seating  positions 
are  equipped  with  lap/shoulder  belts: 
front  center  seating  positions  are 
typically  fitted  with  lap-only  belts;  and. 
verification  of  lap-only  belt  use  is 
impractical  in  non-obtrusive  observation 
surveys.  Therefore,  the  proposed 
population  of  interest  is  unchanged  in 
the  final  guidelines. 

With  regard  to  the  coverage  of 
children,  the  agency  believes  that  the 
specification  in  the  Act  includes 
coverage  of  children.  The  Act  states 
that,  to  be  eligible  for  the  grant  program, 
the  state  safety  belt  law  must  require 
use  of  a  safety  belt  by  individuals  other 
than  children  secured  in  child  restraint 
systems.  Thus,  an  unrestrained  child  in 
the  front  outboard  seating  position  shall 
be  identified  as  an  unrestrained 
occupant.  The  agency  has  determined 
that  this  issue  can  be  clarified  by  adding 
observation  of  the  use  or  non-use  of  a 
child  restraint  system  to  the  criteria  for 
identifying  safety  belt  use.  These  criteria 
are  modified  accordingly  in  the  final 
guidelines. 

Regarding  the  specification  for 
shoulder  belt  observation,  two 
commenters  recommended  that  both  lap 
and  lap/shoulder  belts  be  observed  and 
one  commenter  specifically  supported 
the  proposed  requirement  of  identifying 
belt  use  by  the  presence  of  a  shoulder 
belt.  The  agency  continues  to  believe 
that  the  appropriate  method  of 
determining  safety  belt  use  is  by  the 
observation  of  the  use  or  non-use  of  a 
shoulder  belt  or  child  restraint  system. 
This  is  because:  as  discussed  previously, 
most  passenger  vehicle  front  outboard 
seating  positions  are  equipped  with  lap/ 
shoulder  belts;  front  center  seating 
positions  are  typically  fitted  with  lap- 
only  belts;  and.  verification  of  lap-only 
belt  use  is  impractical  in  non-obtrusive 
observation  surveys.  Therefore,  the  final 
guidelines  specify  that  safety  belt  use  be 
determined  by  observation  of  the  use  or 
non-use  of  a  shoulder  belt  or  child  ' 

restraint  system. 

The  proposal  also  stated  that,  at  a 
minimum,  all  passenger  cars  must  be 
eligible  for  observation  in  the  safety  belt 
survey.  As  an  option,  the  proposal 
specified  that  states  may  choose  to 
survey  all  vehicles  and/or  all 


passengers  covered  by  their  state  safety 
belt  law.  The  proposal  also  specified 
that  all  motorcycle  drivers  and 
passengers  must  be  eligible  for  the 
motorcycle  helmet  use  portion  of  the 
survey. 

A  total  of  five  comments  were 
received  regarding  the  specification  of 
vehicle  types  for  ob8er\afion.  Three 
commenters  recommended  that  the 
guidelines  require  observation  of 
passenger  cars,  light  trucks  and  vans 
rather  than  passenger  cars  only.  One 
commenter  supported  the  proposal  of 
requiring  only  passenger  car  observation 
and  one  commenter  recommended 
requiring  observation  of  whichever 
vehicles  are  covered  by  the  state  safety 
belt  use  law. 

The  agency  continues  to  believe  that 
the  proposed  requirement  for 
observation  of  at  least  all  passenger 
cars,  and  as  an  option,  all  vehicles 
covered  by  law,  is  appropriate. 
Therefore,  this  requirement  is  adopted 
in  the  final  guidelines.  This 
determination  is  based  upon  the 
requirement  of  the  Act,  which  specifies 
that,  to  be  eligible  for  grant  funds,  a 
state  must  have  a  law  that  covers 
passenger  vehicles.  Further,  the  Act 
excludes  vehicles  constructed  on  truck 
chassis  from  the  definition  of  passenger 
vehicles. 

The  proposed  guidelines  also 
specified  that  the  following  minimum 
coverage  would  be  required  by  the 
safety  belt  and  motorcycle  helmet 
survey: 

A.  Demographics 

The  proposed  guidelines  stated  that 
counties,  or  other  primary  sampling 
units,  totaling  at  least  85  percent  of  the 
state's  population  must  be  eligible  for 
inclusion  in  the  sample.  Only  the 
smallest  counties,  based  on  population, 
with  a  total  of  15  percent  or  less  of  the 
state's  population  may  be  eliminated 
from  the  sampling  frame. 

Twelve  commenters  specifically 
addressed  the  proposed  85  percent 
population  coverage  requirement.  Three 
of  these  conunenters  concurred  with  the 
proposal.  One  recommended  that  100 
percent  of  the  state  population  be 
required  to  be  included  in  the  sample 
frame.  Three  recommended  that  less 
than  85  percent  coverage  be  required. 
Three  recommended  that  some 
'    additional  requirements  be  added  to  the 
85  percent  coverage  requirement  to 
ensure  that  rural  and  urban  areas  are 
proportionately  represented.  The 
rationale  provided  was  that,  while  the 
85  percent  coverage  would  be 
appropriate  in  large  rural  states,  the 
elimination  of  rural  counties  comprising 
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15  percent  of  the  state  population  could 
effectively  eliminate  a  great  proportion 
of  a  smaller  state's  rural  land  area. 
Finally,  one  commenter  recommended 
that  vehicle  registrations,  rather  than 
population,  be  used  for  determination  of 
geographical  areas  to  be  eliminated 
from  the  sample  frame. 

NMTSA  remains  convinced  that  the 
most  appropriate  balance  between 
burden  to  the  state  and  accuracy  in  use 
rate  estimation  will  be  achieved  by 
requiring  85  percent  coverage  of  the 
.state  population.  The  agency  is  not 
aware  of  any  analyses  which  would 
suggest  that  a  state  might  substantially 
affect  the  accuracy  or 
representativeness  of  their  safety  belt  or 
helmet  use  estimates  through 
elimination  of  geographical  areas 
containing  fifteen  percent  or  less  of  the 
state  population. 

Finally,  the  agency  believes  that,  for 
the  purposes  of  determining  which  areas 
are  to  be  eliminated,  states  should  use 
population  rather  than  other  means  such 
as  vehicle  registrations.  NHTSA 
believes  that  this  determination  should 
be  made  in  a  consistent  manner  from 
state  to  state  and  that  population  figures 
are  the  most  widely  and  consistently 
available  information  on  which  to  base 
these  determinations.  Accordingly,  this 
provision  of  the  proposal  is  retained  in 
■the  final  guidelines. 

B.  Time  of  Day  and  Day  of  Week 

The  proposed  guidelines  specified  that 
all  daylight  hours  for  all  days  of  the 
week  must  be  eligible  for  inclusion  in 
the  sample.  In  addition,  the  proposal 
stated  that  all  randomly  selected 
observation  sites  must  be  randomly 
assigned  to  these  day  of  week/time  of 
day  time  slots. 

Eight  commenters  specifically 
addressed  the  proposed  requirements 
regarding  time  of  day  and  day  of  week. 
Two  indicated  general  concurrence  with 
the  proposed  requirements.  Two  others 
mentioned  specific  support  for  the 
proposed  requirement  for  daytime  only 
observations.  One  commenter  expressed 
concern  about  possible  differences  in 
use  between  day  and  night  and 
recommended  that  at  least  some 
observations  be  conducted  at  night. 
Finally,  four  commenters  recommended 
that  cluster  sampling  be  allowed  to 
group  obsen/ation  sites  by  day  of  week 
in  order  to  reduce  survey  costs. 

For  the  purposes  of  application  for 
this  grant  program  or  for  planning 
programmatic  efforts.  NHTSA  believes 
that  measurement  of  belt  and  helmet  use 
during  daytime  hours  is  a  sufficiently 
accurate  indicator  of  overall  use. 
Further,  the  agency  believes  that  it  is 
unlikely  that  nighttime  measurements 


would  be  as  reliable  as  would  daytime 
measures.  Therefore,  the 
recommendation  that  nighttime 
samphng  be  required  is  not  adopted  in 
the  final  guidelines. 

With  regard  to  the  comments 
concerning  cluster  sampling,  the  agency 
acknowledges  the  added  practicality 
and  efficiency  of  this  approach  and 
therefore  has  determined  that  grouping 
of  observation  locations  by  day  and 
time  will  be  allowable  provided  that  the 
clustering  procedure  is  detailed  in  the   " 
sample  design.  The  final  guidelines 
reflect  this  determination. 

6.  Documentation  and  Certification 
Procedure 

The  proposed  guidelines  specified  at 
all  sample  design,  collection  and 
estimation  procedures  must  be  well 
documented  and  that  this 
documentation  be  submitted  to  NHTSA 
for  approval.  The  proposed  requirement 
was  that  documentation  include,  but  not 
be  limited  to: 

A.  Sample  Design 

•  Define  all  sampling  units,  with  their 
measures  of  size. 

•  Define  what  stratification  was  used, 
if  any,  at  each  stage  of  sampling  and 
what  methods  were  used  for  allocation 
of  the  sample  units  to  the  strata. 

•  Explain  how  the  sample  size  at  each 
stage  was  determined. 

•  List  all  sampled  units  and  their 
probabilities  of  selection. 

•  Describe  how  observation  sites 
were  assigned  to  observation  time 
periods. 

B.  Data  Collection 

•  Define  an  observation  period. 

•  Define  an  observation  site  and  what 
procedures  were  implemented  when  the 
observation  site  was  not  accessible  on 
the  date  assigned. 

•  Describe  what  vehicles  were 
observed  and  what  procedures  were 
implemented  when  traffic  was  too  heavy 
to  observe  all  vehicles. 

•  Describe  the  data  recording 
procedures. 

C.  Estiniation 

•  Display  the  raw  data  and  the 
weighted  estimates. 

•  For  each  estimate,  provide  an 
estimate  of  one  standard  error  and  an 
approximate  95  percent  confidence 
interval. 

•  Describe  how  estimates  were 
calculated  and  how  variances  were 
calculated. 

The  proposed  guidelines  specified  that 
this  documentation  be  submitted  to 
NHTSA  for  approval,  either  prior  to  the 
conduct  of  the  survey  or,  if  the  survey 


had  already  been  conducted,  along  with 
the  grant  application  submission. 

No  comments  were  received  relative 
to  the  proposed  documentation 
requirement.  These  requirements  are. 
therefore,  adopted  as  proposed. 
However,  seven  commenters  addressed 
the  proposed  certification  procedure. 
Two  of  these  concurred  with  the 
procedure  as  proposed.  One 
recommended  that  states  be  required  to 
obtain  approval  for  their  survey  design 
prior  to  conducting  their  survey.  Four 
offered  additional  comments  concerning 
the  expediency  of  the  review  process 
and  a  recommendation  that  NHTSA 
establish  an  interdisciplinary  survey 
review  team  representing  the  agency, 
the  State  Highway  Safety  Office  and  a 
university-based  survey  expert. 

Regarding  the  recommendation  that 
the  guidelines  require  approval  of 
survey  designs  prior  to  the  conduct  of 
the  survey,  the  agency  believes  that  a 
pre-approval  requirement  would  place 
an  unnecessary  burden  on  states  which, 
at  the  time  of  this  final  notice,  had 
already  completed  a  complying  survey 
during  FY  92.  A  pre-approval 
requirement  would  force  these  states  to 
incur  the  costs  of  repeating  their  survey. 
For  this  reason,  the  final  guidelines 
continue  to  allow  for  either  approval 
prior  to  conducting  the  survey  or 
approval  of  the  completed  survey. 

Regarding  the  comments  concerning 
the  time  frame  in  which  reviews  and 
approvals  are  to  be  made,  the  agency 
acknowledges  the  demand  that  this 
grant  application  schedule  places  on  the 
states  and  will  make  every  effort  to 
expedite  processing  of  survey  approvals. 
Therefore.  NHTSA  has  determined  that 
internal  agency  review  of  survey 
designs  is  most  appropriate.  The  agency 
believes  that  an  interdisciplinary  review 
team,  while  desirable  in  terms  of 
providing  a  broad  base  of  expertise, 
would  take  longer  to  mobilize  and 
would  be  less  responsive  than  would  ar. 
internal  agency  team.  Further,  the 
agency  believes  that  an  internal  NHTSA 
review  team  can  provide  the  necessary 
objectivity  for  unbiased  survey  review. 
Accordingly,  the  recommendation  to 
utilize  an  interdisciplinary  review  team 
is  not  adopted  in  the  final  gu'-lelines. 

Following  are  the  final  gui  Jelines.  to 
be  effective  as  of  the  date  of  this  Federal 
Register  Notice.  These  final  guidelines 
are  based  on  the  guidelines  proposed  in 
the  March  24. 1992.  Federal  Register 
Notice  (57  FR  10210)  with  the  changes 
discussed  in  the  preceding  text. 
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Guidelines  for  Slate  Observational 
Surveys  of  Safety  Belt  and  Motorcycle 
Helmet  Use 

1.  Probability  Based 

The  sample  identified  for  the  survey 
must  have  a  probability-based  design 
such  that: 

•  Estimates  are  representative  of 
safety  belt  and  motorcycle  helmet  usage 
for  the  population  of  interest  in  that 
state,  and 

•  Sampling  errors  can  be  calculated 
for  each  estimate  produced. 

2.  Observational 

The  sample  data  must  be  collected 
through  direct  observation  of  safety  belt 
usage  and  motorcycle  helmet  usage  on    " 
roadways  within  the  state.  Safety  belt 
use  shall  be  determined  by  observation 
of  the  use  or  non-use  of  a  shoulder  belt 
or  child  restraint  system. 

•  There  must  be  a  predetermined, 
clear  policy  of  observers  on  what  to  do 
if  observations  cannot  be  made  at  an 
assigned  site  at  the  specified  time  (due 
to  heavy  rain,  construction,  safety 
problems,  etc.). 

•  Observation  instructions  must 
specify  which  road  and  which  direction 
of  traffic  on  that  road  are  to  be  observed 
(observers  must  not  be  free  to  choose 
between  roads  at  an  intersection). 

•  There  must  be  clear  instructions  for 
observers  on  how  to  start  and  end  an 
observation  period  and  how  to  stop  and 
start  observations  if  traffic  flow  is  too 
heavy  to  observe  all  vehicles  or  if 
vehicles  begin  moving  too  quickly  for 
observation.  (The  goal  is  to  remove  any 
possible  bias,  such  as  starting  with  the 
next  belted  driver.) 

3.  Required  Precision 

The  relative  error  (standard  error 
divided  by  the  estimate)  for  safety  belt 
usage  must  not  exceed  5  percent.  As 
long  as  the  motorcycle  data  are 
collected  within  the  constraints  of  the 
belt  sample  design,  the  precision  for 
these  data  will  be  acceptable.  If  a 
separate  helmet  use  observation  survey 
is  conducted,  the  helmet  use  estimate 
must  have  a  relative  error  of  not  more 
than  five  percent. 

4.  Population  of  Interest 

Drivers  and  front  seat  outboard 
passengers  must  be  eligible  for 
observation  in  the  safety  belt  survey.  At 
a  minimum,  all  passenger  cars  must  be 
included  in  safety  belt  use  observations. 
As  an  option,  all  vehicles  covered  under 
the  state  safety  belt  use  law  may  be 
included  in  the  safety  belt  survey.  All 
motorcycle  drivers  and  passengers  must 
be  eligible  for  the  motorcycle  helmet  use 


portion  of  the  survey.  The  following 
minimum  coverage  is  required: 

A.  Demographics 

Counties,  or  other  primary  sampling 
units,  totaling  at  least  85  percent  of  the 
state's  population  must  be  eligible  for 
inclusion  in  the  sample.  States  may 
eliminate  their  least  populated  counties, 
or  other  primary  sampling  units,  to  a 
total  of  fifteen  percent  or  less  of  the 
total  state  population,  from  the  sampling 
frame. 

B.  Time  of  Day  and  Day  of  Week 

All  daylight  hours  for  all  days  of  the 
week  must  be  eligible  for  inclusion  in 
the  sample.  In  addition,  the  randomly 
selected  observation  sites  must  be 
randomly  assigned  to  these  day  of 
week/time  of  day  time  slots.  If  cluster 
sampling  is  used,  assignment  of  sites 
and  times  within  clusters  must  be  done 
randomly. 

5.  Documentation 

All  sample  design,  collection  and 
estimation  procedures  must  be  well 
documented.  The  documentation  must 
include,  but  is  not  limited  to: 

A.  Sample  Design 

•  Define  all  sampling  units,  with  their 
measures  of  size. 

•  Define  what  stratification  was  used 
at  each  stage  of  sampling  and  what 
methods  were  used  for  allocation  of  the 
sample  units  to  the  strata. 

•  Explain  how  the  sample  size  at  each 
stage  was  determined. 

•  List  all  samples  units  and  their 
probabilities  of  selection. 

•  Describe  how  observation  sites 
were  assigned  to  observation  time 
periods. 

B.  Data  Collection 

•  Define  an  observation  period. 

•  Define  an  observation  site  and  what 
procedures  were  implemented  when  the 
observation  site  was  not  accessible  on 
the  date  assigned. 

•  Describe  what  vehicles  were 
observed  and  what  procedures  were 
implemented  when  traffic  was  too  heavy 
to  observe  all  vehicles. 

•  Describe  the  data  recording 
procedures. 

C.  Estimatioa 

•  Display  the  raw  data  and  the 
weighted  estimates. 

•  For  each  estimate,  provide  an 
estimate  of  one  standard  error  and  an 
approximate  95  percent  confidence 
interval. 

•  Describe  how  estimates  were 
calculated  and  how  variances  were 
calculated. 


Appendix 

Following  is  a  description  of  a  sample 
design  that  meets  the  final  survey 
guidelines  and.  based  upon  NHTSA's 
experience  in  developing  and  reviewing 
such  designs,  is  presented  as  a 
reasonably  accurate  and  practical 
design.  Depending  on  the  data  available 
in  a  state,  substitutions  in  this  design 
can  be  made  without  loss  of  accuracy. 
This  information  is  intended  only  as  an 
example  of  a  complying  survey  design 
and  to  provide  guidance  for  states 
concerning  recommended  design 
options.  These  are  not  design 
requirements.  It  is  recommended  that 
state  surveys  of  safety  belt  and 
motorcycle  helmet  use  be  designed  by 
qualified  survey  statisticians. 

/.  Sample  Design 

•  Sample  population:  It  is 
recommended  that  all  controlled 
intersections  or  all  roadway  segments  in 
the  state  (or  in  the  parts  of  the  state 
which  have  not  been  excluded  by  the  85 
percent  demographic  guideline)  be 
eligible  for  sampling. 

•  A  multi-stage  area  probability 
sample  is  recommended  as  the  most 
efficient  sampling  approach. 

•  First  Stage:  Usually,  countries  are 
the  best  candidates  for  primary 
sampling  units  (PSUs).  In  large  states 
with  differing  geographic  areas,  it  is 
recommended  that  stratification  of  PSUs 
by  geographic  region  be  employed  prior 
to  PSU  selection.  Counties  should  be 
randomly  selected,  preferably  with 
probabilities  proportional  to  vehicle 
miles  of  travel  in  each  county.  If  VMT  is 
not  available  by  county,  PSUs  can  also 
be  selected  with  probability 
proportional  to  county  population. 
When  sampling  PSUs,  states  should 
ensure  that  an  adequate  mix  of  rural 
and  urban  areas  are  represented.  In 
some  cases,  urban/rural  stratification 
must  be  employed  prior  to  PSU 
selection.  In  other  cases,  it  may  be  more 
practical  to  perform  rural/urban ' 
stratification  at  the  second  sampling 
stage. 

•  Second  Stage:  Within  sampled 
PSUs,  it  is  recommended  that  road 
segments  should  be  stratified  by  road 
type.  For  example,  a  two  strata  design 
might  be  major  roads  vs.  local  roads,  a 
three  strata  design  might  be  high, 
medium  and  low  traffic  volume  roads. 
The  sample  should  be  allocated  to  these 
strata  by  estimated  annual  VMT  in  each 
stratum.  The  sample  of  road  segments 
within  a  stratum  should  be  selected  with 
probability  proportional  to  average  daily 
VMT. 
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When  enumerating  all  local  roads  is 
impractical,  additional  stages  of 
selection  can  be  introduced  and 
alternative  sample  probabilities  can  be 
used.  For  example,  census  tracts  within 
counties  can  be  selected  with 
probability  proportional  to  VMT.  or,  if 
VMT  is  not  available,  proportional  to 
the  square  root  of  the  population.  Next, 
within  each  sampled  census  tract  road 
segments  can  be  selected. 

•  Sample  Size:  The  following  tables 
■  are  provided  as  rough  guidelines  for 
determining  sample  size  for  estimating 
belt  usage  with  the  required  level  of 
precision.  The  numbers  are  based  on 
results  from  previous  probability-based 
seat  belt  surveys. 

Determining  First  Stage  Sample  Size 


Number  of  counties  in  state 


10 ; 

20 

30 

40 

50 

60 

70 

80 

90 

100-120 

130-170 

Mere  than  180.. 


Number  of 

counties  in 

nmpte 


7 
11 
13 
15 
18 
17 
18 
19 
19 
20 
21 
22 


Determining  Second  Stage  Sampi^ 
Size 


Avera9e  number  of  road 

segments  in  each  sampled 

county 


50 

60 

70 

80 

90 ; 

100 _..._ 

200 

300 

400 

500-900 

More  than  1000. 


Number  of  road 

segments 

sampled  m  eacti 

sample  county 


19 
20 
21 
21 
22 
23 
26 
27 
27 
28 
29 


For  example,  to  achieve  the  required 
level  of  precision,  a  state  with  100 
counties  would  sample  20  counties  at 
the  first  stage.  At  the  second  stage, 
assuming  an  average  of  100  road 
segments  in  each  sampled  county,  a 
sample  of  23  road  segments  per  county 
would  be  selected.  The  total  sample  size 
would  be  20  x  23  or  460  observational 
sites. 

IL  Data  Collection 

•  Exact  observation  sites,  such  as  the 
specific  intersection  on  a  road  segment, 
should  be  determined  prior  to 
conducting  the  observations. 

•  Direction  of  traffic  to  be  observed 
should  be  determined  prior  to 
conducting  the  observations. 

•  If  traffic  volume  is  too  heavy  to 
accurately  record  information, 
predetermined  protocol  should  exist  for 
selecting  which  travel  lanes  to  observe. 

•  Observations  should  be  conducted 
for  a  predetermined  time  period,  usually 
one  hour.  Time  periods  should  be  the 
same  at  each  site. 

•  To  minimize  travel  time  and 
distance  required  to  conduct  the 
observations,  clustering  of  sampled  sites 
can  be  done.  Sample  sites  should  be 
grouped  into  geographic  clusters,  with 
each  cluster  containing  major  and  local 
roads.  Assignment  of  sites  and  times 
within  clusters  should  be  random. 

•  Two  counts  should  be  recorded  for 
all  eligible  vehicles: 

1.  Number  of  front  seat  outboard 
occupants. 

2.  Niunber  of  these  occupants  wearing 
shoulder  belts. 

•  Two  counts  should  be  recorded  for 
all  eligible  motorcycles: 

1.  Number  of  drivers  and  passengers. 

2.  Number  of  these  wearing  helmets. 

in.  Estimation 

•  Observations  at  each  site  should  be 
weighted  by  the  site's  final  probability 
of  selection. 

•  An  estimate  of  one  standard  error 
should  be  calculated  for  the  estimate  of 
belt  use  and  motorcycle  helmet  use. 
Using  this  estimate,  95  percent 
confidence  intervals  for  the  estimate  of 


safety  belt  use  and  helmet  usage  should 
be  calculated. 

Issued  on  June  25.  1992. 
Michael  B.  Brownlee. 

Associate  Administrator.  Traffic  Safety 

Programs. 

(FR  Doc.  92-15304  Filed  &-26-92;  8:45  am) 

BIU.INQ  CODE  4t1ft-S»-M 


DEPARTMENT  OF  THE  TREASURY 

[Number  100-11] 

Delegation  of  Authority  to  Guarantee 
Loan  Made  to  the  Rhode  Island 
Depositors  Economic  Protection 
Corporation 

Date:  |une  22. 1992. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Treasury,  including  the 
authority  In  31  U.S.C.  321(b).  I  hereby 
delegate  to  the  Under  Secretary  for 
Finance,  or  in  the  absence  of  that 
o^icial  to  the  person  designated  to  act 
in  that  capacity,  the  authority  of  the 
Secretary  of  the  Treasury  imder  section 
431  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(Public  Law  102-242, 105  Stat.  2379)  (the 
Act)  to  guarantee  a  loan  made  to  the 
Rhode  Island  Depositors  Economic 
Protection  Corporation,  and  to  exercise 
any  right  or  power,  make  any  finding  or 
determination,  or  p>erform  any  duty  or 
obligation  which  the  Secretary  of  the 
Treasury  is  authorized  to  exercise,  make 
or  perform  under  the  Act  related  to  such 
guarantee.  This  authority  may  be 
redelegated  to  an  appropriate 
subordinate  officiaL 
Nicholas  F.  Brady, 
Secretary  of  the  Treasury. 
[FR  Doc.  92-15141  Filed  6-26-92:  8:45  am) 
BIU.INO  cooe  «aiO-2S-M 


28905 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  57,  No.  125 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   U.S.C.   552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b].  notice  is  hereby  given  that 
at  11:35  a.m.  on  Tuesday.  June  23, 1992. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
open  session  to  consider  the  following 
matters: 

Memorandum  and  resolution  re:  Proposed 
regulation  regarding  Prompt  Corrective 
Action  (Section  131  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act  of 
1991). 

Memorandum  and  resolution  re:  Proposed 
regulations  regarding  real  estate  lending 
standards. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  T.  Timothy  Ryan.  Jr.  (Office  of 
Thrift  Supervison),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  Director 
Stephen  R.  Steinbrink  (Acting 
Comptroller  of  the  Currency),  and 
Chairman  William  Taylor,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  and 
that  no  notice  of  the  meeting  earlier  than 
June  18, 1992,  was  practicable. 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington.  DC. 

Dated:  June  24. 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doc.  92-15271  Filed  6-25-92;  9:03  amj 

B4LUNQ  CODE  •714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  1:35  p.m.  on  Tuesday.  June  23. 1992. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following 
matters: 


Applications  of  Puget  Sound  Savings  Bank, 
Seattle.  Washington:  for  consent  to  merge.  . 
under  its  charter  and  title,  with  Olympic 
Savings  Bank,  Seattle,  Washington,  for 
consent  to  establish  seven  branch  ofHces  of 
Olympic  Savings  Bank  as  branches  of  the 
resultant  bank,  and  for  consent  to  participate 
in  an  optional  conversion  transaction. 

Application  of  The  State  Bank  of  Whiting, 
Whiting,  Kansas,  for  consent  to  purchase  the 
assets  of  and  assume  the  liability  to  pay 
deposits  made  in  The  Peoples  Exchange  Bank 
of  Elmdale,  Kansas.  Elmdale.  Kansas,  and  for 
consent  to  establish  the  sole  office  of  The 
Peoples  Exchange  Bank  of  Elmdale,  Kansas 
as  a  branch  of  the  resultant  bank. 

Matters  relating  to  the  probable^failure  of 
certain  insured  banks. 

Administrative  enforcement  proceedings. 

Matters  relating  to  certain  flnancial 
institutions. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  T.  Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Stephen  R.  Steinbrink  (Acting 
Comptroller  of  the  Currency),  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  and 
Chairman  William  Taylor,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6),  {c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(6).  {c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW.,  Washington.  DC, 

Dated:  June  24, 1992. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 
[FR  Doc  92-15272  Filed  6-25-92: 9:03  am) 

BUXMO  COOC  6714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m..  Thursday. 

July  2. 1992. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington,  DC  20551. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  revision  of  the  Federal  Reser\e 

Board's  smoliing  policy. 

2.  Proposed  public  transportation  subsidy  fur 

employees  of  the  Federal  Reser\-e  Board. 

Discussion  Agenda: 

S.'Proposed  1993  Federal  Reserve  Bank 

Budget  Objective. 
4.  Any  items  carried  forward  from  a  • 

previously  announced  meeting. 
Note. — This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office  Board  of 
Governors  of  the  Federal  Reserve  System 
Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  June  25. 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-15344  Filed  6-25-92;  1:36  pm] 
BaiMM  CODE  ezio-oi-M 

BOARD  OF  GOVERNORS  FEDERAL 
RESERVE  SYSTEM 

'HME  AND  DATE:  Approximately  11:00 
a.m..  Thursday.  July  2, 1992.  following  a 
recess  at  the  conclusion  of  the  open 
meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Benefits  proposals  regarding  the  Office  of 

Inspector  General. 

2.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
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at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  June  25, 1992. 
Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board 

(FR  Doc.  92-15345  Filed  6-25-92;  1:3d  pm| 

BILLING  CODE  6210-01-11 
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Corrections 


Federal  Rc^aler 
Vol.  57.  No.  125 
Monday.  June  29.  1992 


This  section  dl  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
publisfied  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  In  the  appropnate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Decision  and  Order 

Correction      |  ■ 

In  notice  document  92-4325  beginning 
on  page  6583  in  the  issue  of  Wednesday, 
February.,  26, 1992.  on  page  6583.  in  the 
second  column,  in  the  first  paragraph. 
"February  22. 1992"  should  read 
"February  22, 1991". 

BILLING  CODE  ISOS-OI-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[  Docket  Mo.  91 1063-2008  ] 
RIN  064B-AD57| 

Snapper-Grouper  Fisfiery  of  ttie  South 
Atlantic 

Correction 

In  rule  dodiiment  92-5145  beginning  on 
page  7886  in  the  issue  of  Thursday. 
March  5, 1992.  make  the  following 
correction: 

§646.7    [Corrected] 

On  page  7891.  in  the  first  coiunm.  in 
§  646.7(kk).  in  the  first  line,  "the"  should 
be  deleted  and  in  the  second  line,  after 
"to"  insert  "a".. 

SILLING  CODE  1f0S-0l-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  At'nospheric 
Administration 

50  CFR  Part  663 

[Docltet  No.  910792-2030] 
RIN  0648-AE10 

Pacific  Coast  Qroundf ish  Fishery 

Correction 

In  rule  document  92-8186  beginning  on 
page  12212  in  the  issue  of  Thursday, 
April  9, 1992,  make  the  following 
correction: 

§663.22    [Corrected] 

1.  On  page  12213,  in  the  third  column, 
in  §  663.22(b)(2).  in  the  fourth  line  from 
the  top  of  the  page.  "16  to  20"  should 
read  "16  of  20". 

BILLING  CODE  1S05-01-O 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

35  CFR  Part  251 

Regulations  of  the  Secretary  of  the 
Army  (Pananui  Canal  Employment 
System);  Employment  and  Personnel 
Policy 

Correction 

In  rule  document  91-19070  beginning 
on  page  40554  in  the  issue  of  Thursday. 
August  15, 1991,  make  the  following 
correction: 

1.  On  page  40556.  in  the  second 
column,  in  amendatory  instruction  5  to 
§  251.32.  in  the  second  line,  "paragraph 
(6)"  should  read  "paragraph  (b)". 

BILLING  CODE  1SOS.01-0 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-0704)2-4212-13;  M802951 

Realty  Action:  Excftange  of  Public  and 
Private  Lands  in  Beaverhead  County, 
MT 

Correction 

'     In  notice  document  92-9492  appearing 
on  page  14845  in  the  issue  of  Thursday. 
April  23. 1992.  make  the  following 
corrections: 


On  page  14845,  in  the  2d  column,  in 
the  14th  line.  'T  9  S.  4  11  W"  should 
read  'T  9  S,  R  11  W"  and  in  the  19th 
line,  in  Sec.  15.  remove  the  comma  after 
"SEV4". 

8ILUNG  CODE  150S-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(ID-060-02-3130-10;IDt-28747] 

Cascade  Resource  Management  Plan, 
ID;  Amendment 

Correction 

In  notice  document  92-9305  beginning 
on  page  14735  in  the  issue  of 
Wednesday.  April  22. 1992.  make  the 
following  correction: 

On  page  14735.  in  the  third  column,  in 
the  land  description,  under  T.  10  N..  R.  3 
E..  in  Sec.  34.  "NEV*"  should  read 
"NWV4". 

BILUNG  CODE  1SOS4I-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[Fi-46-89| 

RIN  1S45-AN71 

Treatment  of  Acquisition  of  Certain 
Financial  Institutions;  Certain  Tax 
Consequences  of  Federal  Financial 
Assistance  to  Financial  Institutions 

Correction 

In  proposed  rule  document  92-8637  - 
beginning  on  page  14804  in  the  issue  of 
Thursday.  April  23. 1992,  make  the 
following  corrections: 

1.  On  page  14805,  in  the  3d  column,  in 
the  11th  line,"control"  should  read 
"Control". 

2.  On  the  same  page,  in  the  same 
column,  in  the  2d  full  paragraph,  in  the 
12th  line  "Institution's"  was  misspelled. 

3.  On  page  14806.  in  the  second 
column,  in  the  third  line,  "or"  should 
read  "of. 

4.  On  the  same  page,  in  the  same 
column,  in  the  5th  full  paragraph,  in  the 
15th  line,  after  "objective"  insert 
"wou'd". 
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5.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in  the 
seventh  line.  "FAA"  should  read  "FFA". 

6.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  sixth  line,  "of  should  read  "or". 

7.  On  the  same  page,  in  the  same 
column,  in  the  fourth  full  paragraph,  in 
the  last  line,  "FAA"  should  read  "FFA". 

8.  On  page  14807,  in  the  2d  column,  in 
the  3d  full  paragraph,  in  the  10th  line, 
"acquisition"  should  read 
"acquisitions '. 

9.  On  page  14808,  in  the  1st  column,  in 
the  16th  line,  "1.502-6 '  should  read 
•1.1502-6". 

10.  On  the  same  page,  in  the  2d 
column,  in  the  13th  line,  "regulation" 
was  misspelled. 

11.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  5th  line  "would"  should  read 
"wound". 

12.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
sixth'Iine,  insert  a  period  after 
"liquidation 

13.  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 
the  fifth  line  from  the  botton  of  the  page, 
"Sec."  should  read  "See". 

5  t.597-1    ICorrectedl 

14.  On  page  14809,  §  1597-1  is 
corrected  as  follows: 

a.  In  the  second  column,  in  the 
definition  Agency  Control,  in  the  fifth 
line.  "Institution's"  was  misspelled. 

b.  In  the  same  column,  in  the 
definition  Bridge  Bank,  in  paragraph  (1). 
in  the  eighth  line,  "1441a|b)(ll"  should 
read  "1441a{b)(ll) ". 

c.  In  thfrSd  column,  in  the  definition 
Federal  Financial  Assistance,  in  the 

,  13th  line,  remove  the  section  symbol;  in 
the  18th  line,  after  "stock  "  insert  a 
comma;  in  the  20th  line,  "provision"  was 
misspelled;  in  the  26th  line,  "payments ' 
was  misspelled;  and  in  the  27th  line 
"any"  should  read  "an". 

d.  In  the  same  column,  in  the 
definition  Net  Worth  Assistance,  in  the 
fourth  line,  after  "has"  insert  "a". 

§1.597-2    [Corrected] 

15.  Section  1.597-2  is  corrected  as 
follows: 

a.  On  page  14810.  in  the  first  column, 
the  section  heading  should  read 
"Taxation  of  Federal  Financial 
Assistance". 

b.  On  the  same  page,  in  the  same 
column,  in  paragraph  (a)t2j(ii),  in  the 
third  and  sixth  lines.  "FAA"  should  read 
"FFA" 


c  On  the  same  page,  in  the  second 
column,  in  paragraph  (c)(3)|(ii)(A),  in  the 
second  line,  "deductions"  was 
misspelled. 

d.  On  the  same  page,  in  the  same 
column,  in  paragraph  |c)(4){i).  In  the 
second  line,  "Institution"  was 
misspelled. 

e.  On  the  same  page,  in  the  3d  column, 
in  paragraph  (c)(4){iii),  in  the  3d  line. 
"Continuing"  was  misspelled  and  in  the 
20th  line,  "account"  should  read 
"amount". 

f.  On  page  14811,  in  the  first  column, 
in  paragraph  {c)(6)(i),  in  the  fourth  line, 
"the"  should  read  "an". 

g.  On  the  same  page,  in  the  second 
column,  in  paragraph  (e).  Example  1.  in 
paragraph  (i),  in  the  sixth  line,  after 
"1993"  insert  a  comma  and  in  paragraph 
(ii).  in  the  last  line  "FAA"  should  read 
"FFA". 

§  1.597-4    (Corrected! 

16.  Section  1.597-4  is  corrected  as 
follows: 

a.  On  page  14812,  in  the  first  column, 
the  section  heading  should  read  "Bridge 
Banks  and  Agency  Control". 

b.  On  the  same  page,  in  the  second 
column,  in  paragraph  (d)(1),  in  the  fifth 
line  "the"  should  read  "to". 

c.  On  the  same  page,  in  the  same 
column,  in  paragraph  {d)(2),  in  the  10th 
line,  the  second  "to"  should  read  "the". 

d.  On  the  same  page,  in  the  same         * 
column,  the  paragraph  designated  "13)' 
should  read  "(e)". 

e.  On  the  same  page,  in  the  third 
column,  in  paragraph  (0(2).  in  the 
seventh  line,  "Control"  was  misspelled. 

f.  On  page  14813,  in  the  3d  column,  in 
paragraph  (g)(7){i),  in  the  16th  line, 
"retaining"  should  read  "retains". 

g.  On  the  same  page,  in  the  same 
column,  in  paragraph  {g)(7)(ii).  in  the 
ninth  line,  "too"  should  read  "to". 

h.  On  page  14814.  in  the  first  column. 
in  paragraph  (h).  Example  2,  paragraph 
(ii),  in  the  fourth  line,  "million"  should 
read  "4  million". 

§  t.597-5    (Corrected! 

17.  Section  1.597-5  is  corrected  as 
follows: 

a.  On  page  14814,  in  the  second 
column,  in  paragraph  (a),  in  the  first  line, 
"Overview-tronsfef  should  read 
"Overview-'[\)  In  general". 

b.  On  the  same  page,  in  the  same 
column,  in  paragraph  (b),  in  the  fifth 
line,  after  "Institution"  insert  "(the"  and 
in  the  sixth  line,  after  "Entity")"  insert 
"is  treated". 

c.  On  the  same  page,  in  the  third 
column,  in  the  undesignated  paragraph 


following  paragraph  (b)(l)(iii).  in  the 
seventh  line,  "FAA"  should  read  "FFA". 

d.  On  the  same  page,  in  the  same 
column,  in  paragraph  (b)(2).  in  the  first 
line,  "or"  should  read  "of";  in  the  third 
line,  after  "section"  insert  a  comma;  and 
in  the  seventh  line,  after  "Subsidiaries" 
insert  "are". 

e.  On  the  same  page,  in  the  same 
column,  in  paragraph  (b)(3),  in  the  third 
line,  "New"  was  misspelled. 

f.  On  the  same  page,  in  the  same 
column,  in  paragraph  {c){l),  in  the  first 
and  tenth  lines.  "FAA"  should  read 
"FFA". 

g.  On  page  14815,  in  the  first  column, 
in  paragraph  (d)(1),  in  the  sixth  line, 
"lT(c)(l)"  should  read  "lT(c)(l)". 

h.  On  the  same  page,  in  the  second 
column,  in  paragraph  (d)(2)(iv){A),  in  the 
seventh  line,  after  "date"  remove  "of. 

i.  On  the  same  page,  in  the  third 
column,  in  paragraph  (d)(2){iv}(B),  in  the' 
fourth  line,  the  second  "by"  should  read 
"but". 

).  On  the  same  page,  in  the  same 
column,  in  paragraph  (e)(3),  in  the  12th 
line,  "Subsidiary"  was  misspelled. 

k.  On  page  14816.  in  the  first  column, 
in  paragraph  (e)(5).  in  the  third  line. 
"Transfer"  was  misspelled. 

1.  On  the  same  page,  in  the  same 
column,  in  Example  1.  paragraph  (ii).  in 
the  fifth  and  ninth  lines  "New"  should 
"  read  "Net". 

m.  On  the  same  page,  in  the  2d 
column,  in  Example  2.  in  paragraph  (i), 
in  the  3d  line,  "caused"  was  misspelled; 
in  paragraph  (ii).  in  the  6th  line,  "The" 
was  misspelled  and  in  the  last  line 
"loans"  was  misspelled;  and  in 
paragraph  (iii),  in  tlie  14th  line.  "The" 
was  misspelled. 

n.  On  the  same  page,  in  the  third 
column,  in  Example  3.  in  paragraph  (i). 
in  the  fourth  line  "Consolidated"  was 
misspelled  and  in  paragraph  (iv).  in  the 
ninth  line,  "Transfer"  was  misspelled. 

8  t.597-6    (Corrected! 

18.  On  page  14817.  in  the  1st  column, 
in  \  1.597-6(a),  in  the  14th  line 
"Commissioner"  as  misspelled. 

§1.597-7    (Corrected! 

19.  On  page  14817,  in  the  second 
column,  in  9  1.597-7(b)(2){i).  in  the 
second  line,  the  date  should  read  "April 
22. 1992". 

20.  On  page  14818.  in  the  first  column, 
in  S  1.597-7(c)(3).  in  the  tenth  line  from 
the  end  of  the  paragraph.  "5  1.597-1" 
should  read  "§  1.597-1". 

BILUMO  COOC  tSOS-OI-O 


Monday 
June  29,  1992 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary 

NOFA  for  Lead-Based  Paint  (LBP)  Risk 
Assessments;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  M-92-3449;  FR-3283-N-01 1 

NOFA  for  Lead-Based  Paint  (LBP)  Risk 
Assessments 

agency:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing, 

HUD. 

action:  Notice  of  funding  availability 

for  FY  1992.  

SUMMARY:  This  NOFA  informs  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  (referred  to  jointly  as 
"HAs'")  that  have  pre-1980  family 
developments  in  their  inventories  of  the 
availability  of  $23,853,455  in  funding  for 
lead-based  paint  (LBP)  risk  assessments. 
The  NOFA  contains  information  on  the 
following: 

(a)  The  purpose  of  the  NOP\A; 
available  amounts  and  eligibility;  and 
the  risk  assessment  protocol  to  be  used 
by  HAs  in  conducting  a  LBP  risk 
assessment  and  developing 
recommendations  regarding  in-place 
management; 

(b)  Application  processing,  including 
how  to  apply  and  how  selections  will  be 
made;  and 

(c)  A  schedule  of  steps  involved  in  the 
application  process. 

DATES:  An  application  may  be 
submitted  immediately  after  publication 
of  this  NOFA,  and  must  be  submitted  by 
3  p.m.  local  time  (i.e..  the  time  in  the 
HUD  Field  Office  where  the  application 
is -Submitted)  on  July  30. 1992  (see 
Appendix  1  for  the  Hours  of  Operation 
of  HUD  Regional  and  Field  Offices). 
Applications  will  be  funded  on  a  first- 
come,  first-served  basis.  In  cases  where 
additional  time  is  allowed  under  this 
NOFA  to  correct  technical  deficiencies 
in  an  application,  the  initial  date  and 
time  of  receipt  will  determine  first-come, 
first-served  eligibility.  Every  effort 
should  be  made  to  submit  applications 
as  soon  as  possible  after  the  publication 
of  this  NOFA;  furthermore,  the  above- 
stated  deadline  is  firm  as  to  date  and 
hour.  In  the  interest  of  fairness  to  all 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  applications  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 
ADDRESSES:  Application  forms  may  be 
requested  from  HUD  Field  Offices  listed 


in  Appendix  1  of  this  NOFA.  Completed 
applications  are  to  be  submitted  to  the 
Field  Office  that  has  jurisdiction  over 
the  HA  submitting  the  request  for 
funding. 

FOR  FURTHER  INFORMATION  CONTACT 
Janice  D  Rattley,  Director,  Office  of 
Construction,  Rehabilitation  and 
Maintenance,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  room  4138,  Washington.  DC 
20410.  telephone  (202)  70^-1800.  Indian 
Housing  Authorities  may  contact;  Dom 
Nessi,  Director.  Office  of  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  room  4140.  Washington.  DC  20410. 
telephone  (202)  708-1015,  or  (202)  706- 
0850  (voice/TDD).  (These  are  not  toll- 
free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  and  assigned  OMB  control 
numbers  0348-0043,  2577-0044.  and 
0348-0046. 

I.  Purpose  and  Substantive  Description 

A.  Allocation  Amounts 

(1)  Total  amount  available.  The 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  1992  (Pub.  L  102-139,  approved 
October  28. 1991;  at  105  Stat.  744) 
(Appropriations  Act)  set  aside 
$25,000,000.  of  the  $2,800,975,000  of 
budget  authority  available  for 
modernization  of  existing  public  housing 
projects,  for  the  risk  assessment  of  lead- 
based  paint  (LBP).  However,  amounts 
actually  available  from  the  appropriated 
amount  have  been  reduced  because 
conversions  from  Section  8  (U.S. 
Housing  Act  of  1937)- funded  section  202 
(Housing  Act  of  1959)  direct  loan 
projects  to  rental  assistance-funded 
section  202  grant  projects  have  not 
occurred  at  the  rate  anticipated  by 
Congress  in  the  Appropriations  Act. 
Reductions  were  made  in  the  FY  1991 
carryover  balances  to  fund  FY  1992 
programs,  as  provided  in  the 
Appropriations  Act.  Therefore,  the 
amount  of  funds  available  for  LBP  risk 
assessment  in  FY  1992  is  $23,853,455.  In 
this  NOFA  the  Department  is 
establishing  a  maximum  of  $250,000  for 
an  initial  award  to  any  single  HA,  but 
also  establishes  a  mechanism  for 
possible  additional  funding  (see  Section 
I.D.(3)  of  this  NOFA). 


(2)  Per-unit  cost.  The  Department  has 
determined  that  the  maximum  amount 
that  can  be  awarded  to  a  HA  under  this 
NOFA  will  be  based  on  the  amount 
requested  in  the  HA's  application  and 
the  availability  of  funding.  An  HA  shall 
base  its  funding  request  on  a  per-unit-to- 
be-lested  (or  8ampled)-per-development 
cost.  The  Department  has  estimated  a 
cost  of  $495  per-tested  (or  8ampled)-unit 
as  a  guide  that  may  be  used  for 
developing  HA  funding  requests.  This 
per-unit  cost  guide  includes  costs  for 
collection  of  dust  and  soil  samples, 
laboratory  analysis  of  collected  dust 
and  soil  samples,  interpretation  of 
laboratory  results  on  samples  collected, 
review  of  maintenance  and  management 
practices,  and  recommendations  for  in- 
place  management  (including  interim 
containment  recommendations).  Where 
the  estimated  cost-per-unit-to-be-tested 
(or  sampled)  exceeds  the  guidance 
amount  of  $495.  HUD  may  examine  the 
cost  reasonableness  of  the  request. 

The  method  to  be  used  to  determine 
the  number  of  units  to  be  tested  (or 
sampled)  is  set  forth  below  and  in  the 
risk  assessment  protocol  attached  to  this 
NOFA  and  included  in  the  application 
kit: 


Number  ot  units  for 

Number  o(  units  in 
development 

inspectng  and  testing 

(collecting  samples) 

1-4 

ALL 

5-74 

S 

75-124 

9 

125-174 

7 

175-224 

10 

225-299 

12 

300-399 

15 

400-499 

18 

500  4 

20  per  500  units,  plus  i 

for  eacfi  additional 

« 

increment  of  50  units 

As  stated  in  Section  III.A.  Application 
Content,  of  this  NOFA.  an  application 
must  specify  the  number  of  uijits  to  be 
tested  (or  sampled),  the  amount 
requested  for  each  development,  and  the 
total  amount  the  HA  is  requesting. 

(3)  Assignment  of  funds  to  Regional 
Offices.  Funds  will  be  assigned  to  the 
HUD  Regional  Offices  based  on  the 
estimated  testing  (or  sample)  size  of  pre- 
1980  family  units  within  each  Region. 
The  Department  has  determined  that 
there  are  approximately  109,000  unns  to 
be  tested  (or  sampled)  using  the 
protocol.  The  following  chart  reflects  the 
estimated  percentage  of  these  units 
within  each  Region;  these  percentages 
will  be  used  to  assign  available  funds  to 
the  Regions: 
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Region 


Estimated  sample 

sae:  pfe-1980 

family  units 


%  o4  national 

sample  of  pre- 

1980  units 


Hl.„ 
IV  .„ 
V~, 
Vl_ 
VII. 
VIH, 
IX  _. 
X.™ 


Totals.. 


— t-.— 

— i— 


3.677 

16.603 

18.307 

19.213 

20.247 

12.774 

1.857 

4.077 

8.075 

3.712 


108.542 


3 

15 

17 

18 

19 

12. 

-2 

4 

7 

3 


100 


As  many  eligible  applications  as 
possible  will  be  funded  within  the 
Regional  allocation  of  funds.  A  Region 
may  conduct  more  than  one  round  of 
funding,  as  provided  in  Section  I.D(3)  of 
this  NOFA,  with  its  original  allocation  of 
the  total  funds.  If  after  fully  funding  all 
eligible  applications  within  its 
jurisdiction,  a  Regional  Office  has  funds 
remaining  from  its  original  allocation, 
the  Regional  Office  will  notify 
Headquarters  of  the  amounts  remaining. 
Headquarters  will  redistribute  funds 
from  Regions  that  do  not  have  enough 
fundable  applications,  to  other  Regions 
that  have  insufficient  funds  for  fundable 
applications.  Funds  will  be  redistributed 
according  to  the  proportions  for  the 
original  distribution  (see  above 
distribution  chart),  excluding  those 
Regions  that  do  not  need  additional 
funds.  This  process  will  be  repeated 
until  all  fundable  applications  have 
been  fully  fimded.  within  the  total 
amount  available. 

(4)  Subassignment  of  funds  to  non- 
Indian  and  Indian  Field  Offices. 
Regional  Offices  shall  subassign  funds 
to  each  non-Indian  and  Indian  Field 
Office  based  on  funding  decisions  made 
pursuant  to  this  NOFA. 

(5)  Remaining  funds.  In  the  event  that 
the  funds  awarded  under  this  NOFA 
total  less  than  the  amount  available,  the 
remaining  amount  will  be  carried  over 
to  FY  1993.  because  the  Appropriations 
Act  targets  these  funds  for  the 
assessment  of  risks  associated  with 
lead-based  paint.  If  funds  are  carried 
over  to  FY  1993,  a  subsequent  NOFA  for 
these  remaining  set-aside  funds  will  be 
published.     1 1 

B.  Eligibility  and  Requirements 

(1)  All  HAS  with  pre-1980  family 
developments  are  eligible  (i.e.,  both 
large  HAs  funded  under  the 
Comprehensive  Grant  Program  (CGP) 
and  small  HAs  funded  under  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP)).  HAs, 
especially  smaller  ones,  are  encouraged 
to  form  a  consortium  for  purposes  of 


having  risk  assessments  conducted. 
Such  a  consortium  would  enable  a 
number  of  HAs  to  obtain  coordinated 
services  for  those  risk  assessments. 

(2)  In  accordance  with  section  14(a)(3] 
of  the  U.S.  Housing  Act  of  1937  (1937 
Act)  (added  by  the  Appropriations  Act. 
105  Stat.  759),  all  pre-1980  family 
developments  within  a  HA's  inventory 
niay  be  the  subject  of  a  LBP  risk 
assessment,  whether  or  not  the  units 
have  been  previously  tested  or  abated. 
As  stated  in  section  14(a)(3),  risk 
assessments  are  intended  to  assess  the 
risks  of  lead-based  paint  poisoning  in  all 
projects  constructed  before  1980  that 
are,  or  will  be,  occupied  by  families. 
Risk  assessments  are  not  mandatory: 
however,  HAs  are  strongly  encouraged 
to  conduct  them.  In  undertaking  a  risk 
assessment,  a  HA  shall  use  a  risk 
assessment  protocol  that,  at  a  minimum, 
follows  the  protocol  attached  to  this 
NOFA.  While  the  scope  of  the  risk 
assessment  may  exceed  the  contents  of 
the  protocol  provided,  funding  shall  be 
requested  based  on  the  protocol 
attached  to  this  NOFA.  The  goal  of  the 
protocol  is  to  enable  a  HA  to  identify 
lead  hazards  so  that  appropriate  interim 
measures  can  be  implemented  until 
testing  and  abatement  can  be  fully 
undertaken. 

Section  14(a)(3)  of  the  1937  Act 
requires  that  professional  risk 
assessments  include  dust  and  soil 
'  sampling  and  laboratory  analysis.  The 
risk  assessment  protocol  attached  to  this 
NOFA  has  been  developed  by  the 
Department  to  ensure  compliance  with 
this  provision  and  with  certain 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act.  In  no  instance 
shall  conducting  a  risk  assessment 
satisfy  the  HA's  obligation  under  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  to  test  for  and  abate  lead-based 
paint  hazards. 

Upon  completion  of  the  risk 
assessment,  the  HA  must  provide  a  copy 
of  the  results  of  the  risk  assessment  to 
the  appropriate  Field  Office.  The  risk 
assessment  must  be  completed  within 


eighteen  (18)  months  of  the  fund 
reservation  notification  to  the  HA. 

(3)  CIAP  implementation 
requirements,  as  set  forth  in  24  CFR  part 
968,  subpart  B.  and  the  CIAP  Handbook, 
7485.1  REV^,  are  applicable  to  HAs 
funded  under  this  NOFA.  These 
requirements  encompass  fund 
requisitions,  implementation  schedules, 
quarterly  progress  reports,  budget 
revisions,  etc. 

(4)  In  accepting  funding  to  perform  a 
risk  assessment,  HAs  must  agree  to 
participate,  if  requested  by  HUD,  in  a 
subsequent  evaluation  of  the  risk 
assessment  protocol  attached  to  this 
NOFA  as  Appendix  2.  This  evaluation 
will  entail  a  review  of  collected 
sampling  data  and  the  effectiveness  of 
recommended  in-place  management 
procedures. 

c.  Ineligible  Costs  and  Activities 

(1)  Risk  assessment  costs  from  prior 
years  will  not  be  eligible  for  funding  or 
reimbursement  under  this  NOFA.  The 
Appropriations  Act  amended  section 
14(a)  of  the  1937  Act  (see  105  Stat.  759) 
by  adding  clause  (5).  which  states  that 
risk  assessment  costs  incurred  or 
disbursed  in  FY  1991  from  other 
accounts  will  be  paid  or  reimbursed 
from  modernization  funds  in  FY  1992. 
Therefore,  while  not  eligible  costs  under 
this  NOFA,  HAs  may  seek 
reimbursement  of  these  FY  1991  costs 
through  CIAP  or  CGP  funds.  (Risk 
assessments  are  an  eligible  item  for 
funding  under  CIAP  and  CGP.  An  HA 
that  needs  additional  funds  for  activities 
funded  under  this  NOFA  may  reprogram 
CIAP  funds  or  use  its  CGP  allocation.) 

(2)  Actual  implementation  of 
recommendations  that  result  from  the 
risk  assessment  conducted  is  not  eligible 
for  funding  under  this  NOFA.  The 
implementation  of  resulting 
recommendations  (e.g.,  comprehensive 
or  random  testing,  abatement  of  lead,  in- 
place  management  measures  (including 
interim  containment),  and  work  order 
modifications)  may  be  funded  from 
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other  HA  sources  (i.e..  CIAP.  CGP. 
operating  subsidy,  or  operating 
reserves). 

D.  Selection  of  Applications  for  Funding 

(1)  In  order  to  be  considered  for 
funding,  an  application  must  be 
complete  and  must  meet  the  threshold 
criterion  that  the  proposed  risk 
assessment  be  for  pre-1980  family 
developments.  Eligible  applications  will 
be  fully  funded,  up  to  a  maximum  of 
$250,000  in  the  first  round  of  funding,  on 
a  first-come,  first-served  basis,  as  long 
as  funds  remain  available.  To  the  extent 
that  funds  remain  available  after  the 
first  round.  HAs  requesting  additional 
funding  above  the  5250,000  limit  may  be 
considered  for  additional  funds  in  a 
second  or  subsequent  roimd  (up  to 
$100,000  in  each  additional  round),  as 
explained  below  in  Section  I.D(3)  of  this 
NOFA.  All  awards  in  a  second  or 
subsequent  round  will  also  be  made  on 
a  first-come,  first-served  basis. 

(2)  Field  Offices  will  ensure  that  all 
applications  (including  copies)  are  date- 
and  time-stamped  immediately  upon 
receipt,  and  will  forward  a  stamped 
copy  of  each  apphcation,  in 
chronological  order,  to  the  appropriate 
Regional  Office  Director  of  Pubhc 
Housing  as  soon  as  the  application  is 
considered  eligible  for  funding.  The 
Field  Office  will  be  responsible  for 
identifying,  notifying  applicants  of.  and 
receiving  corrections  of  any  technical 
deficiencies  in  the  application,  as 
discussed  in  Part  IV  of  this  NOFA. 

(3)  Each  Regional  Office  will  sort 
applications  received  from  the  Field 
Offices  in  its  jurisdiction  in 
chronological  order  according  to  the 
date  and  time  stamp  placed  on  the 
application  by  the  Field  Office  (and 
taking  into  consideration  any  time 
differences).  (For  those  Indian  Offices 
that  are  collocated  within  a  Regional 
Office,  the  Regional  Administrator  will 
designate  which  program  office  (Public 
or  Indian)  will  review  and  sort 
applications  from  the  Field  Office.)  From 
the  amounts  assigned  to  each  Region, 
the  Regional  Administrator  shall  make 
final  funding  decisions  for  each  round  of 
funding  on  a  first-come,  first-served 
basis.  As  many  applications  as  possible 
will  be  funded  within  the  Regional 
allocation  or  any  redistribution  of  funds. 
Funding  will  take  place  in  rounds  until 
either  all  funds  have  been  awarded  or 
there  are  no  more  fundable  applications. 

In  the  first  round  of  funding,  each  HA 
will  be  limited  to  a  maximum  award  of 
$250,000  (one  percent  of  the  $25  million 
that  was  appropriated  for  risk 
assessments),  although  the  HA  is 
permitted  to  request  a  higher  level  of 
funding.  Setting  a  maximum  amount  that 


can  be  funded  in  the  first  round  will 
ensure  an  optimum  number  of  HAs  that 
can  be  accommodated  within  the 
available  funding.  A  HA  that  has 
applied  for  more  than  the  $250,000  limit 
(e.g.,  a  HA  with  a  large  multifamily  or 
scattered  site  unit  inventory  that 
requires  more  than  the  maximum  of 
$250,000  to  conduct  the  risk  assessment) 
may  receive  additional  funds  in  excess 
of  the  $250,000  maximum  in  any  second 
or  subsequent  round  of  funding,  if  funds 
remain  after  all  eligible  applications 
have  been  identified  and  funded  in 
previous  rounds  or  additional  funds 
become  available  because  of  a 
redistribution  of  funds  to  the  Region  in 
accordance  with  Section  Ij\(3)  of  this 
NOFA. 

In  a  second  or  subsequent  roimd.  each 
eligible  HA  noay  be  awarded  up  to  an 
additional  $100,000  per  round,  until  all  of 
the  funds  are  awarded  or  all  eligible 
applications  are  funded.  Awards  in  a 
second  or  subsequent  round  will  also  be 
made  on  a  first-come,  first-served  basis, 
using  the  original  application  (date  and 
time  stamped). 

Each  Region  will  advise 
Headquarters,  by  the  date  specified  in 
the  Processing  Schedule  in  Section  IILB 
of  this  NOFA,  as  to  whether  there  are 
sufficient  eligible  applications  within  its 
jurisdiction  to  require  all  of  the  funds 
assigned  to  that  Region.  In  cases  where 
all  assigned  funds  cannot  be  used  within 
a  Regional  Office's  jurisdiction. 
Headquarters  will  reassign  the  funds  to 
other  Regions  that  have  identified  a 
need  for  additional  funds,  as  described 
in  Section  I.A(3)  of  this  NOFA. 

E.  Notification  of  Awards 

Once  all  rounds  of  funding  are 
complete,  each  Regional  Office  will 
notify  its  Field  Offices  of  the  amounts 
awarded  to  each  funded  HA  within  a 
Field  Office's  jurisdiction.  The  Field 
Office  will  notify  the  HA  of  HUDs 
funding  decision  after  congressional 
notification  is  completed.  Reservation 
documents  will  be  prepared  by  the  Field 
Office. 

n.  Application  Process 

A.  General  Requirements 

Applications  are  available  from  HUD 
Field  Offices  hsted  in  Appendix  1  of  this 
NOFA.  To  be  considered  for  funding,  an 
original  and  2  copies  of  the  application 
must  be  submitted  to  the  HUD  Field 
Office  that  has  jurisdiction  over  the 
applicant  HA.  An  application  may  be 
submitted  immediately  upon  publication 
of  this  NOFA,  and  must  be  submitted 
before  3  p.m.,  local  time,  on  July  30, 1992, 
to  the  HUD  Field  Office  that  has  ' 
jurisdiction  over  the  applicant  HA.  The 


contents  of  the  application  are  listed 
below,  in  Section  III.A  of  this  NOFA. 

The  above-stated  deadline  is  firm  as 
to  date  and  hour.  In  the  interest  of 
fairness  to  all  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

B.  Threshold  Requirement 

An  HA  must  propose  to  conduct  risk 
assessments  for  pre-1980  family 
developments  to  be  considered  eligible 
for  funding. 

m.  Checklist  of  ApplicatioD  Submission 
Requirements 

A.  Application  Content 

The  following  docimients  comprise  the 
application: 

(1)  0MB  Standard  Form  424, 
Application  for  Federal  Assistance.  HAs 
shall  complete  items  2,  5, 12, 13, 14, 15, 
17  and  18; 

(2)  Form  HUD-52825.  Comprehensive 
Assessment/Program  Budget.  Part  I — 
Summary.  Tlie  total  amoimt  requested 
for  funding  will  be  identified  on  this 
form  under  either  account  1410.1. 
Administration  (where  HA  staff  will  be 
used  and  the  HA  certifies  that  it  has  the 
capability  of  and  will  be  conducting  the 
professional  risk  assessment),  or 
accoimt  143a2,  Consultant  Fees  (where 
the  HA  will  be  contracting  for  the 
professional  risk  assessment). 

(3)  Form  HUD-52825.  Comprehensive 
Assessment /Program  Budget,  Part  II — 
Supporting  Pages.  Developments 
proposed  to  be  the  subject  of  a  risk 
assessment  are  to  be  identified  on  this 
form.  The  applicant  must  provide  the 
name;  address;  project  number  total 
number  of  units;  number  of  units  to  be 
tested  (or  sampled),  in  accordance  with 
the  requirements  set  forth  in  Section 
I.A(2)  of  this  NOFA  and  in  the  attached 
protocol;  and  amount  requested  for  each 
development  (see  Section  I.A(2)  of  this 
NOFA  for  information  on  unit-cost 
guidance). 

(4)  Certification  signed  by  the  HA 
Executive  Director  that,  at  a  minimum, 
the  risk  assessment  protocol  to  be  used 
will  be  equivalent  to  the  protocol 
provided  in  this  NOFA. 

(5)  Certification  signed  by  the  HA 
Executive  Director  that  the  proposed 
risk  assessment  will  be  completed 
within  eighteen  (18)  months  of  the  date 
that  funds  are  awarded  and  that  the  HA 
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agrees  to  participate,  if  requested  by 
HUD,  in  a  subsequent  evaluation  of  the 
risk  assessment  protocol,  to  assess  its 
validity  for  the  identification  of  lead 
paint  hazards  and  effectiveness  in 
addressing  those  hazards. 

(6)  Certification  signed  by  the  HA 
Executive  Director  that  a  copy  of  the 
completed  risk  assessment  will  be 
provided  to  the  appropriate  HUD  Reld 
Office  upon  completion  of  the 
assessment. 

(7)  Certification  that  HA  staff  is 
qualified  to  conduct  LBP  risk 
assessments,  if  applicable. 

(8)  Form  HUD-50070,  Certification  for 
Drug-Free  Workplace. 

(9)  Certification  for  Contracts,  Grants, 
Loans  and  Cooperative  Agreements, 
required  of  HAs  established  under  State 
law  that  are  applying  for  grants 
exceeding  $100,000. 

(10)  SF-LLL.  Disclosure  of  Lobbying 
Activities,  required  of  HAs  established 
under  State  law  only  where  any  funds, 
other  than  federally  appropriated  funds, 
will  be  or  have  been  used  to  influence 
Federal  workers  or  Members  of 
Congress  or  their  staffs  regarding 
specific  grants  or  contracts. 

(11)  Form  HUD-2880.  Applicant/ 
Recipient  Disclosure/Update  Report. 

B.  Processing  Schedule 

The  following  schedule  will  be 
followed,  and  is  designed  to  complete 
the  fimding  process  during  FY  1992.  This 
schedule  assumes  that  the  NOFA  will  be 
published  by  the  end  of  June  1992, 
allowing  at  least  30  days  for 
applications  to  be  submitted. 

(1)  HAs  send  applications  to  Field 
Office — from  date  of  publication  of 
NOFA  to  7/30/92. 

(2)  Field  Offices  review  applications 
for  completeness  and  advise  HAs  of  any 
technical  deficiencies— by  8/06/92. 

(3)  Technical  deficiencies  due  -at 
least  by  8/20/92. 

(4)  Field  Offices  complete  reviews  and 
forward  applications,  in  chronological 
order  to  Regional  Office — by  8/25/92. 

(5)  Regional  Offices  make  funding 
decisions  based  on  available  funds  and 
advise  Headquarters  of  unused  funds  or 
need  for  additional  funds — by  9/01/92. 

(6)  Headquarters  redistributes  unused 
funds— by  9/15/92. 

(7)  Regional  Offices  reserve  funds  and 
forward  congressional  notifications  to 
Haadquarters — by  9/22/92. 

(8)  Congressional  notification  is 
completed  and  HAs  are  advised  of 
funding  decisions — by  9/30/92. 

IV.  Corrections  to  Deficient  Applications 

Immediately  after  the  submission  of 
an  application,  the  appropriate  Field 
Office  will  screen  the  application  to 


determine  whether  all  items  were 
submitted.  If  items  1,  2.  and  3  Hsted  in 
Part  m.A,  Application  Content,  of  this 
NOFA  are  missing,  the  application  will 
be  considered  substantiailly  incomplete 
and,  therefore,  ineligible  for  processing. 
-  If  the  HA  fails  to  submit  any  of  items 
4-10  listed  in  Part  I1Ij\  of  this  NOFA.  or 
the  application  contains  a  technical 
mistake  such  as  an  incorrect  signatory, 
the  Field  Office  will  immediately  notify 
the  HA  that  it  has  14  calendar  days  from 
the  date  of  HUD's  written  notification  to 
submit  or  correct  the  specified  items.  If 
any  of  items  4-10  are  missing  and  the 
HA  does  not  submit  them  within  the  14- 
day  cure  period,  the  application  v«ll  be 
ineligible  for  further  processing. 

HUD  notes  that  the  initial  date  and 
time  of  receipt  will  be  used  to  determine 
funding  under  the  first-come,  first- 
served  criterion;  the  determination  of 
technical  deficiencies  will  not  impact 
upon  the  initial  date  and  time  of  receipt. 

V.  Other  Matters 

A.  Environmental  Review 

A  finding  of  no  significant  impact  with 
respect  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

B.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
Order.  The  NOFA  merely  sets  forth 
funding  availability  for  HAs  to  conduct, 
at  their  discretion,  risk  assessments  for 
lead  paint  hazards. 

C.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  will  likely 
have  a  beneficial  impact  on  family 
formation,  maintenance,  and  general 


well-being.  Families  could  benefit  from 
this  funding  action  as  a  result  of  the 
identification  of  immediate  and 
potential  lead-based  paint  hazards;  that 
identification  will  ultimately  lead  to  a 
safer  environment.  Accordingly,  since 
the  impact  on  the  family  is  beneficial,  no 
further  review  is  considered  necessary. 

D.  Section  102  of  the  HUD  Reform  Act; 
Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  part  12.  subpart  C.  and  the  notice 
published  in  the  Federal  Register  on 
January  18. 1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

Public  notice.  HUD  will  include 
recipients  that  receive  assistance 
pursuant  to  this  NOFA  in  ite  quarterly 
Federal  Register  notice  of  recipients  of 
all  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

£.  Section  103  of  the  HUD  Reform  Act 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a) 
(HUD  Reform  Act)  was  pubUshed  on 
May  13,' 1991  (56  FR  22088)  and  became 
effective  on  June  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4.     - 
applies  to  the  funding  competition 
announced  today.  The  requirements  of 
the  rule  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the  making 
of  funding  decisions  are  restrained  by 
part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
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subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  {This  is  not 
a  toll-free  number.)  The  Office  of  Ethics 
can  provide  information  of  a  general 
nature  to  HUD  employees,  as  well. 
However,  a  HUD  employee  who  has 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

F.  Section  112  of  the  Reform  Act 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b).  added  by  section  112 
of  the  Reform  Act.  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  tyijically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  unit^received  or  ar^  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register  on 
May  17. 1991  (56  FR  22912).  If  readers 
are  involved  in  any  efforts  to  influence 
the  Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics,  room 
2158.  Department  of  Housing  and  Urban 
Development  451  Seventh  Street.  SW.. 
Washington.  DC  20410-3000.  Telephone: 
(202)  708-3815  (voice/TDD).  (This  is  not 
a  toll-free  number.)  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

G.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of  section 
319  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Act 
for  Fiscal  Year  1990  (31  U.S.C.  1352)  (the 
"Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  federal  contracts,  grants,  or  loans 


from  using  appropriated  funds  for 
lobbyiiig  the  Executive  or  Legislative 
branches  of  the  Federal  government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87.  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection  with 
the  assistance.  The  Department  has 
determined  that  an  IHA  established  by 
an  Indian  Tribe  as  a  result  of  the 
exercise  of  its  sovereign  power  is  not 
subject  to  the  Byrd  Amendment,  but  an 
IHA  established  under  State  law  is 
subject  to  those  requirements  and 
prohibitions. 

Authority:  42  U.S.C.  14371:  Pub.  L  102-139. 

Dated:  June  22. 1992. 
Arthur  S.  Newtnirg. 
Director,  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 

loseph  P.  Schiff. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix  1— Hours  of  Operation  for 
HUD  Regional  and  Fieu3  Offices 


Appendix  1— Hours  of  Operation  for 
HUD  Regional  and  Field  Offices— 
Continued 


Name  o<  office 

Hours  of  operation 

RcgtonI 

Boslon: 
RAnmriAl  Offtce 

8  30  am.  to  5:00  p  m. 

Harttofd  Office— 

8:00  a.m.  to  430  p m 

Manchester  Office 

Provideoce  Office 

8:00  am.  to  4:30  p.m 
8:00  a.m  to  4  30  p  m 

Region  n 

New  Yor*: 
Reaional  Office 

8:30  am  to  5:00  p m. 

Albany  Office 

Buffalo  Office 

Newarti  Office 

7:30  am.  to  4:00  p.m 
8:00  am  to  430  p.m 
8:30  am.  to  5:00  p  m 

Region  III 

Priiiadeiptiia: 
R^otona)  Office         

8:00  am  to  4  30  p.m 

Baltimore  Office         

8:00  am.  to  430  p.m 

Cnanesioo  OffK» 

Pittaburah  Office 

8:00  am  to  4:30  p  m 
8:00  a.m.  to  430  p m 

RicfvTuvid  Office       

8:00  am.  to  4:30  p.m 

Washjngtofl.  DC. 
Office. 

Region  IV 

Allan  ta 

Regional  Office -... 

Birmiogfiani  Office 

Canbbean  Office  > 

Cokimbia  Office 

8:00  a.m.  to  4:30  p.m 

8:00  am.  to  4.30  p.m 
7:45  a.m.  to  4  30  p.m 
8:00  am.  to  4 30  p m 
8:00  am  to  4:45  p  m 

Greensboro  Office 

JacV&on  Office 

8:00  am.  to  4:30  p.m 
8:00  am.  to  4:30  p.m 

Jacl^sonv1lle  Office 

Knoicvilte  Office 

7:45  am.  to  4:30  p  m 
7:45  a.m.  to  4  30  p.m 

LoiHsvitle  Office 

8:00  am.  to  4:30  p.m. 

Nashville  Office 

7:45  am  to  4:15  pm 

Region  V 

Chicago; 
Regional  Office 

8:15  am.  to  445  p.m 

Cmcinnaft  Office 

.  8:00  am.  to  4:45  p  m 

Name  of  office 


Cieweland  Office 

Columtius  Office 

Detroit  Office 

Grand  Rapids  Office.. . 

Indianapolis  Office 

Milwaukee  Office 

Minneapdis-St.  Paul 

Office 
Chicago  Indian  Office . 

Region  VI 

Fort  Wortti: 

Regional  Office 

Alboqerque  Office 

Houston  Office 

bttle  Rock  Office 

New  Orleans  Office 

OkJatwrna  City  Office.. 
Oklahoma  Oty  Indian 

Office. 
San  Antonio  Office 

Region  Vil 

Kansas  Oty: 

Regional  Office 

Des  Motnes  Office 

Omafia  Office _... 

St  Louis  Office 


Hours  of  operation 


8:00  am. 
8:30  am. 
8:00  am. 
8:00  am. 
8:00  am 
8:00  am 
8:00  am 


to  4:45  p.m. 
to  4:45  p  m 
to  4:30  p.m. 
to  4:30  p.m. 
to  4:45  p.m. 
to  4:30  p.m. 
to  4:30  p  m. 


8:15  am.  to  4:45  p.m 


Region  VUI 

Denver 

Regwnal  Office 

Denver  indun  Office... 

Region  IX 

San  Francisco: 

Regional  Office 

Hofwtukj  Office 

Los  Angeles  Office 

Pfwemx  Office 

Phoenix  Indian  Office- 
Sacramento  Office 


8:00  a.m 
7:45  am 
7:45  am 
8:00  a.m 
8:00  am 
8:00  am 
8:00  am 


to  4:30  p.m. 
to  4:30  p.m. 
to  4:30  p.m. 
to  4.30  p.m. 
to  4:30  p.m. 
to  4:30  p.m. 
to  4:30  p.m. 


Region  X 

Seattle 

RegiOTMil  Office 

Seattle  Indian  Office. 

Anctvxage  Office 

AnctxKage  Indian 

Office 
Portland  Office 


8:00  a.m.  to  4:30  p.m. 


8.00  am.  lo  4:30  p.m. 
8:00  am.  to  4  30  p.m. 
8:00  am  to  430  p.m. 
8K)0  am.  to  4:30  p.m. 


8:00  am.  to  4:30  p.m. 
BOO  am  to  4:30  p m 


8:15  am.  to  4:45  p.m. 
7:45  am  to  4:15  p.m. 
8:00  am.  to  4:30  p.m. 
8:00  am.  to  430  p.m. 
8:15  am.  to  445  p.m. 
8:00  am.  to  4:30  p.m. 


8:00  am.  to  430  p m. 
8:00  a.m.  to  430  p.m. 
8:00  am.  to  430  p.m. 
8:00  am.  to  4  30  p.m. 

8:00  am.  to  4:30  p.m. 


LEAD-BASED  PAINT  RISK  ASSESSMENT 
PROTOCOL 

(This  document  has  been  reproduced  from 
the  Risk  Assessment  Protocol  that  is  included 
in  the  Application  Kit.) 

Table  of  Contents 

Introduction 

Soliciting  the  Services  of  A  Risk  Assessor 

Part  I.  Development  Data  Form 
Section  I:  Required  Development 

Information 
Section  II:  PHA/IHA  Maintenance  and 
Management 
Part  II.  Risk  Assessment  Report  Form 
Section  I:  Clarification  of  Development 
Data 

A.  Required  Development  Data 

B.  Housing  Development  History 

C.  Development  Use  and  Occupancy 

D.  Elevated  Blood  Lead  Level  Cases 

E.  Review  of  Previous  Testing 
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Section  D:  Clarification  of  Housing 
Authority  Maintenance.  Management 
and  Staffing 

A.  Maintenance 

B.  Management 
C  Staffing 

Part  III.  Sampling  and  Inspection  Guidelines 
Section  I:  Inspections  and  Ehist  Samples  to 
be  Collected  in  Apartment  Units 

A.  Required  Number  of  Units  to  be 
Inspected  and  Samples  Collected 

B.  Unit  Selection  Criteria 

C.  Required  Sample  Collection  Within 
UniU 

D.  Required  Inspection  of  Units 
Section  11:  Common  Areas 

Inspection  and  Sample  Collection  in  Common 
Hallways,  Stairways  and  Corridors 

Section  III:  Community  Buildings,  Day 
Care,  Health  Care,  Recreational,  and 
Management  Offices 

A.  Spaces  up  to  2000  Square  Feet 

B.  Spaces  Over  2000  Square  Feet 

C.  Management  OfTice 

D.  Inspection  Requirements 
Section  IV:  Soil  Sample  Collection 

A.  Buildings 

B.  Play  Areas 

C.  Parking  Lots 

D.  Main  Roadways 

E.  Inspection 

F.  Soil  Collection  Technique 
Section  V;  Paint  Chip  Samples 

Section  VI:  Procedures  for  Collecting  Dust 

Samples 
Section  VII:  Data  Entry  Forms 

A.  Unit  Inspection  Date  Entry  Form 

B.  Community  Space  Irtspection  Data  Entry 
Form 

C.  Corridor  and  Stairwell  Inspection  Data 
Entry  Form 

D.  Soil  Sample  Data  Entry  Form 

E.  Lead-Based  Paint  Risk  Assessment 
Inspection  Report  Form 

Section  VIII:  Interpretation  of  Results 
Part  IV.  Recommendations  to  Control  Lead- 
Based  Paint  Hazards 
Part  V.  In-Place  Management  Guide 
Section  A:  Introduction 
Section  B:  Preventing  and  Reducing 

Exposures  to  Lead 
Section  C:  In-Place  Management's  Multiple 

Roles 
Section  D:  Funding  Corrective  Measures 

Under  the  Comprehensive  Improvement 

Assistance  Fhrogram 
Section  E:  In-Place  Management  Principles 

and  Safeguards 
Section  F:  Specific  In-Place  Management 

Corrective  Action  Strategies 

Glossary 
Introduction 

Purpose 

This  document  sets  forth  the  steps  to 
be  taken  when  conducting  a  lead-based 
paint  risk  assessment  to  determine 
whether  lead-based  paint  hazards  exist, 
and  if  so,  provide  solutions  on  reducing 
and  managing  such  hazards  (In-Place 
Management  of  Lead-based  Paint 
Hazards  in  Public  and  Indian  Housing) 
until  complete  abatement  takes  place.  It 


also  provides  guidance  on  managing 
lead-based  paint  hazards  as  these 
hazards  relate  to  housing  authority 
maintenance  and  management 
practices. 

Legislative  Background 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act.  1992  (the 
Appropriations  Act),  provides  for  a  set- 
aside  of  $25  million  for  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
Aathorities  (IHAs),  hereafter  referred  to 
as  housing  authorities  (HAs),  "to  assess 
the  risks  of  lead-based  paint  poisoning 
through  the  use  of  professional  sampling 
and  laboratory  analysis  in  all  projects 
constructed  before  1960  that  are,  or  will 
be  occupied  by  families."  Section  14 
(a)(5)  of  the  United  States  Housing  Act 
of  1937,  as  amended  by  the 
Appropriations  Act,  provides  that 
"effective  interim  measures  to  reduce 
and  contain  the  risks  of  lead-based 
paint  poisoning  recommended  in  such 
professional  risk  assessments  "  are 
eligible  modernization  costs.  While  HAs 
are  not  required  to  conduct  a  lead-based 
paint  risk  assessment,  the  Department 
strongly  encourages  that  they  do  so. 
When  a  housing  authority  receives 
funding  under  the  set-aside,  at  a 
minimum,  the  attached  risk  assessment 
protocol  shall  be  used. 

Objective 

The  Lead-Based  Paint  Poisoning 
Prevention  Act,  as  amended,  requires 
that  all  pre-1978  family  developments  be 
randomly  sampled  for  the  presence  of 
lead  by  December  6. 1994.  (The  1980 
date  cited  above  applies  to  the  conduct 
of  lead-based  paint  risk  assessments 
only.)  Positive  test  results  are  used  to 
develop  abatement  plans  in. conjunction 
with  the  rehabilitation  and 
modernization  of  housing  developments. 
While  abatement  is  underway  in  many 
housing  authority  developments,  it  is 
clear  that  complete  abatement  of  all 
lead  paint  surfaces  in  housing 
developments  will  take  a  period  of  time. 
Unless  housing  authorities  adopt  short- 
term  measures,  many  children  and 
workers  may  become  poisoned 
unnecessarily. 

The  lead-based  paint  risk  assessment 
process  is  a  critical  supplement  to  the 
comprehensive  approach  of  lead-based 
paint  testing,  and  subsequent 
abatement,  which  many  housing 
authorities  are  now  conducting.  The 
"professionally  administered"  risk 
assessment  is  designed  to  determine 
whether  lead-based  paint  hazards 
(contaminated  defective  paint,  interior 
dust  and  exterior  soil)  are  present  and  to 


assess  whether  existing  management 
and  maintenance  programs  are 
adequate  to  handle  lead-based  paint 
hazards  during  routine  maintenance 
prior  to  compkte  abatement  The  basic 
premise  of  this  process  is  the  review  of 
existing  maintenance  and  management 
practices  and,  the  collection  of  dust  and 
soil  samples  to  determine  where  and 
how  much  lead  is  present  in  the  housing 
environmenL  If  lead  is  found,  the 
process  will  provide  information  on  how 
to  reduce  and  manage  lead-based  paint 
hazards. 

Positive  results  from  a  lead-based 
paint  risk  assessment  will  lead  to  an  in- 
place  management  program  for  those 
housing  developments  where  abatement 
activities  are  not  possible  in  the  near 
future.  HAs  are  required  to  implement 
short-term,  immediate  response 
measures  (in-place  management)  to 
prevent  lead  poisoning  of  resident 
children  and  Btaintenance  personnel 
who  may  disturb  lead-based  paint 
surfaces  in  the  course  of  their  normal 
activities.  In-place  management 
activities  are  not  eligible  funding 
activities  under  the  aet-aside.  however, 
they  are  eligible  modernization 
expenses.  In-place  management  includes 
cleaning  and  re-painting;  education  of 
residents;  training  and  equipping  of 
employees;  and.  regular  monitoring  of 
painted  surfaces.  Additionally,  risk 
assessments  can  result  in  modifications 
to  existing  maintenance  and 
management  practices. 

While  the  Department  is  requiring  that 
HAs  test  soil  for  lead  contamination  as 
a  part  of  risk  assessment,  a  level  of 
hazard  for  lead  in  soil  has  not  been  set, 
since  that  issue  is  currently  being 
examined  by  the  Environmental 
Protection  Agency  (EPA).  Accordingly, 
soil  test  results  will  be  gathered  by  the 
Department  and  provided  to  EPA.  We 
will  defer  to  EPA  for  the  establishment 
of  a  hazard  level  determination  and  for 
guidance  to  housing  authorities  for 
action  where  such  levels  are  exceeded. 
However,  where  States  or  local  laws 
have  estabUshed  lead  in  soil  standards 
and  require  action,  HAs  shall  abide  by 
the  State  or  local  requirements. 

Health  Perspective 

With  the  publication  of  the  Centers 
for  Disease  Control  (CDC),  Department 
of  Health  and  Human  Resources' 
revised  guidelines  entitled  Preventing 
Lead  Poisoning  in  Young  Children, 
October  1991,  it  is  anticipated  that  many 
more  children  may  be  identified  as 
having  an  elevated  blood  lead  level  and, 
may  be  classified  as  being  poisoned. 
CDC  states  that  "childhood  lead 
poisoning  is  one  of  the  most  common 
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and  preventable  pediatric  health 
problems  today."  Efforts  need  to  be 
increasingly  focused  on  preventing  lead 
poisoning  before  it  occurs.  In  some 
neighborhoods,  we  know  that  lead 
poisoning  can  affect  over  half  of  all 
children.  Studies  indicate  that  children 
with  elevated  blood  lead  levels  are  more 
likely  to  have: 

— lower  intelligence  and  IQ  scores; 
— learning  and  reading  disabilities: 
— increased  high  school  dropout  rates: 
— reduced  reflexes:  and. 
— a  variety  of  other  adverse  health 

effects. 

Lead  poisoning  incidents  among 
construction  and  maintenance  workers 
have  also  been  reported  with  increasing 
frequency. 

The  major  source  of  lead  poisoning  is 
,now  known  to  originate  largely  from 
contaminated  deteriorated  house  paint 
and  soil.  Most  children  are  poisoned  by 
inadvertent  ingestion  of  dust  and  soil. 
Additionally,  some  children  are 
occasionally  poisoned  by  actually  eating 
paint  chips. 

Intact  lead-based  paint  that  is  covered 
by  a  number  of  layers  of  non-leaded 
paint  presents  a  hazard  if  it  is  disturbed 
or  it  deteriorates  and  contributes  lead  to 
house  dust  or  soil.  Contaminated  house 
dust  and  soil  which  exceed  established 
levels  determined  to  be  hazardous  (note 
previous  discussion  of  soil)  present  a 


hazard  because  it  is  readily  available  to 
the  child.  As  long  as  lead  paint  is  intact 
and  not  subject  to  abrasion,  damage  or 
disturbance,  it  presents  no  current  risk 
to  humans:  however,  the  mere  opening 
and  closing  of  windows  may  create  a 
hazard.  Children  are  poisoned  as  a 
result  of  being  exposed  to  lead — 
sometimes  by  peeling  paint  chips,  but 
much  more  commonly  by  lead  dust. 
Lead  dust  is  invisible,  sticky  and  hard  to 
clean  up.  It  gets  on  children's  hands 
(and  then  into  their  mouths)  through 
normal  behavior.  It  does  not  take  much 
lead  dust  to  poison  a  child.  Identifying 
and  controlling  these  hazards  are  the 
focus  of  the  risk  assessment  and  in- 
place  management  processes. 

Conducting  risk  assessments  and 
implementing  effective  in-place 
management  are  not  substitutes  for 
complying  with  legal  requirements  to 
test  and  abate.  However,  these 
measures  do  provide  a  way  to  deal  with 
LBP  hazards  responsibly  and  cost 
effectively,  until  long-term  action  can  be 
taken.  HAs  must  evaluate  on  a  case-by- 
case  basis  the  cost  of  in-place 
management  versus  speeding  up 
complete  lead  abatement 

Users  of  the  RJsk  Assessment  Protocol 

The  enclosed  document  is  for  use  by 
both  HAs  and  the  risk  assessment  firm 
that  is  under  contract  with  a  HA  to 


perform  this  service.  The  Department 
believes  that  a  HA's  use  of  this 
document  will  be  highly  beneficial 
because  it  will  provide  insight  for 
formaUzing  the  authority's  lead-based 
paint  program  and  assist  in  making  the 
best  use  of  available  funds. 

Soliciting  the  Services  of  A  Risk 
Assessor 

To  solicit  the  services  of  a  Risk 
Assessor,  housing  authorities  should 
develop  a  Request  for  Proposal  that 
includes  the  following  information: 

1.  A  copy  of  the  Risk  Assessment 

Protocol.  * 

2.  Scope  of  Services: 

a.  Housing  authority  size; 

b.  Development(8]  to  be  assessed: 

c.  Name  of  the  Development(s); 

d.  Number  of  units  in  the 
Deveiopment(s); 

e.  Location  of  units  which  are 
considered  a  pari  of  the 
development; 

d.  Construction  date  of  buildings 
contained  in  the  development; 

3.  Proposal  submission  requirements. 

4.  Required  Contractor  QuaUtications. 

5.  Date  and  Time  of  Pre-Bid  Conference. 

6.  Factors  for  Award. 

mUMta  CODE  4210-33-M 
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Housing  Authority 
Hires  Risk  Assessor 


I 


RISK     ASSESSMENT     PROTOCOL 


Housing  Authority 
Provides  Cortpleted 
Development  Data 
Fonn(s) 


T^ 


No 


Housing  Authority  Makes 
Information  Available  to 
Risk  Assessor 


Risk  Assessor  Meets 
with  Housing  Authority 
to  Verify  Information 


I 


Risk  Assessor  Selects 
Sample  of  Dwellings/ 
Common  Areas  to  be 
Inspected 


I 


Risk  Assessor  Visually 
Inspects,  Collects  Dust 
&  Soil  Saitples 


i_ 


Risk  Assessor  Submits 
Soil/Dust  Samples  to 
Laboratory  for  Analyses 


I 


Risk  Assessor  Analyzes 
Laboratory  Results  and 
Prepares  Recommendations 
for  Reducing /Managing 
Lead- Based  Paint  Hazards 
(In-place  Management) 


I 


Risk  Assessor  Prepares 
and  Submits  Final  Report 
to  Housing  Authority 


I 


Risk  Assessor 
Coirpletes  Development 
Data  Formls) 


r^  should  include: 

1.  list  of  interior/  exterior 
areas  with  excessive  lead. 

2.  schedule/scope  for  post- 
treatment  dust  sampling. 

3.  list  of  painted  surfaces  in 
fair /poor  condition/recommended 
management  activities. 

4.  estimated  unit  cost  per  year 
of  in-place  management 
recommendations. 

5.  modifications  to  existing 
maintenance/  management  practices 
for  lead-based  paint. 

6.  recommended  lead -based  paint 
training  for  key  maintenance/ 
management  personnel. 


BILUNO  COOe  421»-33-C 


7.  any  available  resident /worker 
educational  guides  which  describe 
lead-based  paint  risks,  house- 
keeping and  cleaning  procedures ■ 
for  reducing  dust  lead. 
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Part  I — Development  Data  Form 

Note:  The  following  document  and 
information  requests  contained  in  Part  1. 
Section  I  and  Section  II.  should  be  prepared 
by  the  Housing  Authority  and  submitted  to 
the  Risk  Assessor  for  review  and  sample 
development:  or  made  available  to  the  Risk 
Assessor  on  site  for  review  and  sample 
development. 


Development  Name 


HUD  Project  Number 
Contact  Information 


Housing  Authority  (PHA/IHA) 


Telephone  Number 


Executive  Director 


Housing  Authority  Contact  for  this 
Development 


Risk  Assessment  Firm 


X)ate  (Document  completed  by  PHA/IH.\) 

Part  I:  To  be  Prepared  by  the  Housing 
Authority 

Section  I:  Requested  Development 
Information 

Introduction:  Development 
background  information  provides  the 
Risk  Assessor  with  data  for  the  purpose 
of  identifying  those  units,  common 


areas,  community  facilities,  and  site 
areas  that  should  be  tested  and 
inspected.  Brackets  {[])  explain  how 
requested  information  will  be  used  by 
the  risk  assessor. 

The  housing  authority  should  submit 
or  make  available  to  the  risk  assessor 
the  following  information  and 
documents  for  review  for  each 
development  to  be  assessed: 

Note:  When  a  development  consists  of 
more  than  one  site,  the  above  t.iformation 
must  be  provided  for  each  site  which 
contains  family  units  which  were  constructed 
prior  to  1980. 

1.  An  8"  X  10"  schematic  site  plan  of  each 
development  and  a  typical  buildi.ig  plan 
showing  all  unit  types.  (Plans  are  needed  to 
develop  an  appropriate  sampling  strategy  for 
each  development.] 

2.  A  list  of  the  addresses  of  all  units  by 
bedroom  size  and  all  community  service 
structures  in  the  development.  [Addresses 
are  also  needed  to  develop  an  appropriate 
sampling  strategy.) 

3.  A  list  of  all  addresses  and  areas  in  the 
development  which  are  used  on  a  regular 
basis  for  day  care  and  for  activities  in  which 
children  under  age  seven  (7)  participate. 
Include  licenses  of  day  care  facilities/units 
and  any  reports  of  lead-based  paint 
inspections  for  those  areas.  [Addresses  are 
also  needed  to  develop  an  appropriate 
sampling  strategy.) 

4.  If  lead-based  paint  testing  has  been 
performed  at  this  development,  provide  a 
copy  of  the  Scope  of  Work  from  the  contract 
and  the  final  Test  Results  Report.  [These 
documents  are  needed  to  determine  if  enough 
units  were  tested,  whether  or  not  all  painted 
surfaces  were  tested,  and  the  quality  of 
testing.)  Optional  Submission:  The  housing 
authority  has  the  option  not  to  submit  the 
Scope  of  Work  from  the  testing  contract  and 
the  final  Test  Results  Report. 

5.  One  copy  of  any  reports  of  elevated 
blood  lead  (EBL)  levels  for  residents  in  this 
development  or  a  written  certification  from 


the  housing  authority  that  the  appropriate 
public  health  agency  has  been  contacted  and 
that  there  is  no  record  of  EBLS  at  the 
development.  (EBLs  are  an  obvious  risk 
factor.) 

6.  Make  available  any  health,  safety,  or 
building  code  inspections  and  citations 
received  in  the  past  year  and  the  most  recent 
HUD  Maintenance  Audit  findings  relative  to 
physical  conditions  of  the  development. 
[Health,  safety  or  building  code  violations 
assist  in  determining  the  likely  condition  of 
substrates,  and  the  quality  of  building 
maintenance  practiced  by  the  housing 
authority.] 

7.  If  design  consultants  (architects, 
engineers,  etc.)  have  been  retained  for 
current  modernization  or  substantial 
maintenance  work  at  the  development, 
provide: 

a.  A  summary  of  the  designer's  Scope  of 
W'ork:  or 

b.  The  section  of  the  A/E  contract  which 
outlines  the  designer's  Scope  of  Work. 
[Design  consultant  activity  is  reviewed  to 
determine  if  lead  paint  considerations  are  in 
their  scope  of  work.  If  not,  then 
modernization  work  could  result  in 
significant  lead  dust  generation,  especially,  in 
those  instances  where  modernization  work  is 
done  in  occupied  units,  or  where  cleanup  is 
insufficient  prior  to  reoccupancy.) 

8.  Provide  or  make  available  a  copy  of 
HUD  Form  52825  (Comprehensive 
Assessment/Program  Budget,  Part  11, 
Supporting  Pages)  for  modernization  work 
(renovations,  additions,  or  replacement  work 
which  may  have  created  leaded  dust) 
completed  after  the  date  of  the  original 
construction.  [Previous  modernization  work 
is  reviewed  to  determine  whether  any 
substantial  disturbances  of  lead  (e.g., 
sandblasting,  sanding,  scraping,  etc.)  took 
place.  It  is  also  helpful  in  determining  which 
surfaces  are  unlikely  to  be  a  problem  (e.g.. 
wir>dow  replacement  in  1980.)) 
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9:      DEVELOPMENT   PROFILE 


ALTTHORITY: 


BUILDiNG  CHARACTERISTICS 


DEVELOPMENT  NAME: 


DEVELOPMENT  ADDRESS: 

NO.  UNITS:  'NO.  BUILDINGS: 


NO.  STORIES  IN  TALLEST  BUILDING: 


CONSTRUCTION  DATE: 


MAJOR  MODERNIZATION:      NO  OR      YES.  IN 


.(YEAR) 


SHORT  SUMMARY  OF  MODERNIZATION  WORK: 


SINGLE 
FAMILY 
DETACH 

DUPLEX 
1  STOR'J 

DUPLEX 

TOWN 

HOUSE 

GARDEN 
TYPE- 
UNITS 
=  >3 

rowN 

HOUSE - 
UNITS 
=  >3 

WALKUP 
FUVT 

ELE- 
VATOR 
FLAT 

OTHER 

rOTAL 

0 

BR 

1  BR 

2  BR 

3  BR 

4  BR 

5  BR 

6  BR 

TOTAL 

- 

EXTERIOR: 

(CHECK  ALL  THAT  APPLY) 


BRICK 

OTHER  MASONRY 

WOOD  OR 

HARDBOARD 
METAL  SIDING 
VINYL  SIDING: 
OVER  PAINT 
NOT  OVER  PAINT 


STUCCO 
SYNTHETIC  STUCCO 

(DRIVrr.  ETC.) 
OTHER: 


INTERIOR  WALL/ 
CEILING  FINISHES: 
(CHECK  ALL  THAT  APPLY) 

GYPSUM  WALL  BOARD 

PLASTER 

BRICK 

CONCRETE 

WOOD  PANELING 

VINYUFABRIC 

OTHER: 


NAME/LOCATION  OF 
PUBLIC  SPACES 

APPROX 
SO.  FT. 

USE  (BE  SURE  TO  NOTE  ALL  CHILD  CARE 
AND  OTHER  FACIUTIES  USED  BY 
CHILDREN  UNDER  7 

• 

- 

'                    - 
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10.  Are  original  drawings  and 
specifications,  or  records  for  this 
development  available  for  review? 

yes .. 

no 

If  yes,  do  the  records  or  specifications  (as- 
built  drawings,  purchasing  records, 
specifications]  call  for  the  use  of  lead-based 
paint? 

yes 

no 

(This  information  enables  the  risk  assessor  to 
focus  attention  on  those  areas /surfaces  most 
likely  to  presents  hazard.] 


11.  Probable  LBP  Surfaces:  In  this 
development,  how  does  the  housing  authority 
rate  the  paint  on  like  surfaces  (i.e..  interior 
window  wells,  door  frames,  etc.]  which  were 
originally  painted  before  1980  (even  if 
subsequently  repainted),  and  the  overall 
condition  of  the  surfaces  to  which  the  paint  is 
applied. 

Rate  conditions  as  follows: 

A.  Good — Intact;  less  than  five  years  since 
the  last  paint  job. 

B.  Fair — Intact  but  worn,  more  than  five 
years  since  last  paint  job:  minor  chips  from 
nonnal  wear  and  tear,  but  no  adhesion  or 
substrate  problems. 


C.  Poor — Non-intacU  severely  worn  or 
weathered,  no  longer  adhering  (peeling, 
flaking,  cracking,  eft),  or  substrate 
deteriorating. 

[Response  to  this  question  will  begin  the 
process  of  making  it  clear  how  well 
maintenance  of  intact  painted  surfaces  is 
addressed,  and  will  assist  the  risk  assessor  in 
making  recommendations  for  in-place 
management.] 

Project  Data  Summary  Inventory  of  Painted 
Surfaces 

MLUNG  CODE  4n»-33-M 
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1 

INVENTORY   OF   PAINTED    SURFACES 

PAINTED  i 

PRIOR 

TO  1980 

Surface 

NAME 

SUBSTRATE  (CHECK  ALL  THAT  APPlV)                  H              COnDiTiON                  I1 

WOOD 

METAL 

PLASTER/  MASONRY/ 1    OTHER    |    GOOD 
GYPSUM   CONCRbTd     (LIST)      I 

FAIR 

POOR 

interior  walls/ 
ceilings 

interior  doors 

INTERIOR  DOOR 
FRAMES 

EXTERIOR  DOORS 

WINDOWS 

WINDOW  FRAME 
TRIM 

■ 

CABINETS 

CLOSET/PANTRY 
SHELVES  & 
BRACKETS 

■ 

STAIRS  (TREADS, 

STRINGERS  AND 

RISERS) 

OTHER  INTERIOR 

TRIM  (BASE.CROWN, 

CHAIR  RAIL,  ETC.) 

OTHER  INT.  METALS 
[HANDRAILS,  PAINTED 
HRDWR,  MED  CABNT.) 

. 

EXTERIOR  WAa 
SURFACES 

- 

EXTERIOR  TRIM 
1      (FACIA.SOFFlll, 
RAKES  ETC.) 

1 

1 

1    EXTERIOR  METALS 
(COLUMNS.  POSTS. 
HANDRAILS.ETC.) 

• 

1 

- 

1 

1 

PAINTED 
i         APPUANCES 

- 

1 

OTHERS,  UST; 

1 

- 

'         —      ^ 

1     - 

BILLING  CODE  4210-33-C 


28922 


Federal  Register  /  Vol.  57.  No.  125  /  Monday.  June  29.  1992  /  Notices 


li.  Substantial  Maintenance:  Provide 
available  documents  or  briefly  describe  any 
substantial  (non-routine)  maintenance 
projects  conducted  at  this  development. 
Indicate  in  the  last  column  if  substantial 
maintenance  work  was  co.mpleted  for  part  of 
the  development  or  for  the  entire 
development. 


Vear 
completed 


Scope  of 

WOfK 


Partial  Of 
complete 


Eonple 


1973 


Scraped 

Partial.  43 

and 

out  of 

painted 

123 

all 

units 

exteriof 

Siding 

and  tnm . 

(Previous  substantial  maintenance  work  is 


reviewed  to  determine  whether  any 
substantial  disturbances  of  lead  (e.g., 
sandblasting,  sanding,  scraping,  etc.)  took 
place.  !t  is  also  helpful  in  determining  which 
surfaces  are  unlikely  to  be  a  problem  (e.g., 
window  replacement  in  1980.)' 

13.  Lead-based  Paint  Abatement:  Has  the 
housing  authority  conducted  any  systematic 
lead-based  paint  abatement  at  this 
development? 

yes 

no 

If  yes.  describe  briefly  or  make  available 
documents  which  outline  the  Scope  of  Work. 
Was  previous  systematic  LBP  abatement 
completed? 

yes 

no 

If  no.  please  describe  remaining  work  to  be 
completed? 


Did  abatement  include  clearance  dust 
sampling. 

yes 

no 

(This  information  will  help  to  focus  attention 
on  those  surfaces  that  have  not  yet  l>een 
abated.] 

14.  Overcrowded  Units:  Does  this 
development  have  a  problem  with 
overcrowded  units?  ' 

yes 

no 


If  yes.  what  percent  of  the  units  in  the 
development  are  occupied  by  families  which 
exceed  the  housing  authority's  occupancy 

standards,  i.e.  overcrowding? % 

List  up  to  5  units,  by  beclroom  size,  which 
exceed  the  housing  authority's  occupancy 
standards. 


Address/unit  r>umt>ef 


Number  of 
bedrooms 


NumtMT  of 
occupants 


[Overcrowded  units  are  more  likely  to  have 
abused  or  overused  painted  surfaces,  and 
may  also  Indicate  areas  where  more  children 
are  exposed.] 

15.  "Turnover  How  many  units  were 
vacated  in  the  development  in  the  past  12 
months? 

How  many  of  these  units  have  been 

reoccupied? 

(Turnover  procedure  is  examined  to 
determine  if  lead  dust  is  generated  during 
unit  preparation,  and  whether  or  not 
defective  paint  is  repaired  prior  to 
occupancy.] 

16.  Number  of  Children:  Estimate  the 
number  of  children  in  the  following 
categories  residing  in  this  development. 

0-7 ^ 

8-17 


(The  more  children,  the  greater  the  potential 
risk  if  lead  paint  is  present] 

17.  Please  provide  the  name  of  a  contact 
person  most  familiar  with  the  above  for 
supplemental  information. 

18.  If  any  of  the  above  information  or 
documents  are  not  available,  please  explain 
why  below: 

Part  I:  To  be  prepared  by  the  Housing 
Authority. 

Section  II:  Housing  authority-wide 
maintenance  and  management. 

Introduction:  A  review  of  the  housing 
authority's  existing  management  and 
maintenance  practices,  including 
individual  development  use  and 
occupancy  information,  will  provide  an 
indication  of  the  degree  of  lead-based 
paint  hazards  faced  by  the  housing 
authority  and  how  well  the  authority 


will  be  able  to  respond  to  in-place 
management  activities. 

Note:  Questions  relating  to  the  Public 
Housing  Management  Assessment  Program 
(PHMAP)  have  been  included  in  this  Section. 
Definitions  of  the  specific  component 
indicators  have  been  provided  where 
applicable.  PHMAP  questions  are  not 
applicable  to  Indian  Housing  Authorities. 

1.  One  copy  of  any  reports  on  elevated 
blood  lead  levels  for  housing  authority 
maintenance  staff.  (Elevated  blood  lead 
levels  are  an  indication  of  hazards.] 

2.  A  copy  of  the  housing  authority's 
approved  Five-Year  Funding  Request  Plan 
(FRP)  (HUD  Form  52824)  or  for 
Comprehensive  Grant  Program  participants, 
the  Five  Year  Action  Plan.  Annual  Statement 
and  Performance  Evaluation  Report  (HUD 
Form  52837)  including  budgets,  schedules, 
and  staffing  program.  Include  all  backup 
information  applicable  to  the  developments 
where  LBP  risk  assessments  will  be 
conducted.  (The  FRP  provides  information  on 
how  abatement  needs  can  be  integrated  into 
modernization  work  and  how  long  in-place 
management  will  be  necessary.] 

3.  Provide  or  make  available  a  list  of 
housing  authority  budgeted  positions 
(maintenance  and  management).  [Will  help 
determine  how  in-place  management  work 
will  be  accomplished.] 

4.  Work  Order  System:  What  is  the  housing 
authority's  grade  for  Indicator  *6  (Work 
Order  System)  under  the  Public  Housing 
Management  Assessment  Program?  (Grades 
less  than  "C"  indicate  the  need  for 
improvement.  To  achieve  a  grade  "C"  at  least 
95%  of  the  housing  authority's  emergency 
items  were  corrected  with  24  hours  or 


emergency  status  was  abated,  and  the 
number  of  non-emergency  work  orders 
outstanding  at  the  end  of  the  authorities 
immediate  past  fiscal  year  is  greater  than  8% 
and  less  than  or  equal  to  10%  of  the  total 
number  of  work  orders  received  during  the 
immediate  past  fiscal  year,  excluding  cyclical 
work  orders.]  This  question  is  not  applicable 
to  Indian  Housing  Authorities. 

Grade 

Does  the  current  work  order  system: 

a.  Allow  for  the  identification  of  units  where 

lead-based  paint  is  present? 
yes no 

b.  Prioritize  in  any  way  those  units  where 

lead-based  paint  is  a  problem? 

yes no 

(Workers  should  know  where  potential  lead 
paint  hazards  exist  so  that  proper 
precautions  can  be  taken.] 

Does  the  housing  authority  have  an  official 
maintenance  manual?  If  yes.  provide  a  copy.  - 

yes no 


If  yes.  does  the  maintenance  manual 
adequately  address  lead-based  paint  to 
inform  maintenance  workers  of  the 
appropriate  protection  and  cleanup  measures 
to  take  when  dealing  with  possible  lead  paint 
surfaces?  Please  make  available  a  copy  of  the 
applicable  sections, 
yes no 

(Standard  operating  procedures  should  be  in 
place  informing  workers  on  how  to  protect 
themselves,  residents  and  the  housing 
environment  when  dealing  with  lead-based 
paint  surfaces.] 


Federal  Register  /Vol.  57.  No.  125  /  Monday.  June  29.  1992  /  Notices 28923 


5.  Repainting  Policy:  Does  the  bousing 
authority  have  a  repainting  policy?  If  yes. 
please  provide  a  copy  of  the  policy. 

yes no 

If  yes.  does  the  policy  address  lead-based 
paint? 


yes- 


no_ 


Does  the  housing  authority  have  a 
repainting  program  for  occupied  units? 

yes no 

Does  the  housing  authority  provide  paint  to 
residents  and  encourage  them  to  repaint  their 
own  units? 

yes 


Are  defective  paint  surfaces  repaired  prior 
to  repainting? 


yes. 


no_ 


If  the  housing  authority  does  have  a 
repainting  program,  how  often  is  repainting 
undertaken? 


.years 


(The  repainting  policy  is  examined  to 
determine  if  scraping  and  other  surface 
preparation  may  be  releasing  significant 
levels  of  lead  dust.  Additionally,  more 
frequent  repainting  usually  means  that 
painted  surfaces  are  more  likely  to  be  intact 
(with  less  dust  generated).) 

6.  Turnover  Procedure:  What  is  the  housing 
authority's  grade  for  Indicator  «5  (Unit 
Turnaround)  under  the  Public  Housing 
Management  Assessment  Program?  (Grades 
less  than  "C  indicate  the  need  for 
improvement.  To  achieve  a  grade  "C"  the 
housing  authority  has  to  have  an  established 
system  to  track  the  duration  of  vacancies, 
and  the  average  number  of  calendar  days  for 
vacant  units  to  be  prepared  for  re-rental  and 
for  new  lease  to  take  effect,  during  the 
housing  authority's  immediate  past  fiscal 
year,  is  greater  than  25  calendar  days  and 
less  than  or  equal  to  30  calendar  days.]  This 
question  is  not  applicable  to  Indian  Housing 
Authorities. 

Grade 

Does  the  housing  authority  have  a  unit 
turnover  policy? 


yes- 


no_ 


Does  the  policy  address  lead-based  paint 
in  units  to  be  turned  over  for  reoccupancy?  If 
yes,  provide  a  copy  of  the  policy. 

yes 


no- 


Does  the  housing  authority  repair  chipping, 
peeling  paint  when  preparing  a  vacant  unit 
for  reoccupancy? 


yes. 


no_ 


Are  any  precautions  taken  regarding  lead 
when  turning  over  units? 


yes_ 


no. 


Does  the  housing  authority  repaint  units 
prior  to  reoccupancy 

yes no 

For  each  development  to  be  assessed,  how 
many  units  were  vacated  in  the  development 
in  the  past  12  months? 

How  many  of  these  units  have  been 
reoccupied? 

(Turnover  procedure  is  examined  to 
determine  if  lead  dust  is  generated  during 
unit  preparation,  and  whether  or  not 


defective  paint  is  repaired  prior  to 
occupancy.) 

7.  "Trash  Removal:  Does  the  housing 
authority  have  special  procedures  to  handle 
construction  debris.  If  yes,  do  the  precedures 
address  lead-based  paint?  [Trash  removal  is 
examined  to  determine  whether  lead  debris  is 
disposed  of  properly,  and  whether  children 
could  be  exposed  to  lead  by  getting  into 
trash.) 


yes- 


no_ 


8.  Hazardous  Substance  Training:  Does  the 
housing  authority  maintain  Material  Safety 
Data  Sheets  (MSDS)  relating  to: 

Asbestos 

Lead 

Does  the  housing  authority  have  a  Right  to 
Know  Program? 

yes no 

[Determines  if  the  authority  addresses 
environmental  and  occupational  health 
hazards.] 

Commercial/Industrial  Uses:  To  your 
knowledge  are  there  facilities  (radiator  repair 
shop,  automobile  battery  plant,  or  large 
renovation  project)  that  may  use.  distribute, 
or  process  products  containing  lead  within 
one-half  mile  of  the  development?  Are  there 
any  environmental  hazards  near  the 
development  such  as  a  Superfund  Site, 
chemical  storage  facility,  unregulated  salvage 
and  scrap  yards,  or  polluted  soil  or  water 
sites?  (Nearby  lead  sources  may  have  an 
important  impact  on  soil  lead  levels  and 
sampling  design.] 

yes no 

Part  II — Risk  Assessment  Report  Form 

Note:  The  information  contained  in  Part  II, 
Section  I  and  Section  II,  should  be  prepared 
by  the  Risk  Assessor  as  a  result  of 
information  submitted  by  the  Housing 
Authority  for  review  and  sample 
development. 


Development  Name 

HUD  Project  Number 
Contact  Information 


Housing  Authority  (PHA/IHA) 
Telephone  Number 

Executive  Director 
Housing  Authority  Contact  for  this 
Development 

Risk  Assessment  Firm 

Date  (Document  completed  by  PHA/IHA) 
Part  II:  To  be  completed  by  the  Risk 
Assessor. 

Risk  Assessment  Meeting 

A  meeting  is  to  be  held  between  the 
Risk  Assessor  and  Housing  Authority 
management  to  discuss  the 
completeness  and  accuracy  of  submitted 
or  gathered  Development  Data. 


Housing  Authority 


Address 


Risk  Assessment  Firm 


Name  of  Risk  Assessor 


Date 

List  All  Attendees  at  Site 
Assessment  Meeting 

Name  Position  Organization 


Part  II:  Risk  Assessment  Report  Form. 
Section  I:  Clarification  of 
Development  Data  Form. 

A.  Required  Development  Data: 

l.'List  all  documents  which  were  submitted 
or  made  available  by  the  housing  authority. 

2.  Please  explain  if  the  housing  authority 
did  not  submit  or  make  available  documents 
which  were  requested  in  the  DDF,  Part  I. 
Required  Development  Information.  Will  any 
missing  documents  be  available  in  the  future? 
(Refer  to  Required  Development  Information 
#17.) 

B.  Housing  Development  History: 

1.  Probable  Lead-Based  Paint  (LBP) 
Surfaces:  (See  item  11)  Was  the  housing 
authority's  list  complete?  Note  surfaces 
which  were  not  included.  Discuss  the 
accuracy  of  the  housing  authority's  ratings — 
good,  fair,  and  poor — of  the  overall 
conditions  of  painted  surfaces.  (Good  = 
intact;  Fair  =  intact  but  worn,  minor  chips 
from  wear  and  tear  but  no  adhesion  or 
substrate  problems;  Poor  =  severely  work  or 
no  longer  adhering  or  substrate  deteriorating, 
i.e.,  peeling,  flaking,  cracking,  etc.) 

2.  Is  the  overall  condition  of  probable  LBP 
surfaces  uniform?  Are  there  surfaces  which 
were  observed  in  exceptionally  good  or  poor 
condition? 

3.  Lead-based  Paint  Abatement:  (Item  13) — 
Has  any  systematic  lead-based  paint 
abatement  taken  place  in  this  development? 
Describe  the  extent  to  which  lead-based 
paint  was  abated? 

a.  Was  abatement  part  of  a  systematic  plan 
or  in  response  to  an  EBL? 

b.  Was  the  decision  to  abate  based  on 
reliable  test  results? 

c.  Is  there  evidence  that  lead-based  paint 
hazards  remain  in  the  housing  environment 
after  abatement?  (Example:  replaced  window 
but  not  the  sill.) 

d.  Has  any  clearance  testing  tteen 
performed?  If  yes,  describe  protocol  used? 

4.  Substantial  Maintenance:  (Item  12) — 
Have  any  previous  substantial  maintenance 
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projects  resulted  in  the  abatement  of  lead- 
based  paint?  Please  describe. 

Is  it  likely  that  any  of  the  previous 
substantial  maintenance  work  resulted  in  a 
substantial  increase  of  lead  available  in  the 
housing  environment,  e.g..  recent  scraping  of 
exterior  siding.  Please  describe. 

C.  Development  Use  and  Occupancy: 

1.  Overcrowded  Units:  (Item  14) 

What  percent  of  the  Development's  units 
are  overcrowded? 

2.  Child  Care-.  (Item  3) 

If  known,  what  percent  of  the  units  are 
used  on  a  regular  basis  for  day  care  of 
children? 

3.  Number  of  Children:  (Item  15) 
Calculate  the  average  number  of  children 

aged  0-7  per  unit. 
/unit 

4.  Tumowr  Rate:  (Item  6) 

For  this  development  calculate  the 
percentage  of  units  vacated  in  the  past  12 
months. 

1% 

What  is  the  housing  authority's 
explanation  of  its  turnover  rate  if  it  is  over 
20%. 

D.  ^evated  Blood  Lead  Level  Cases: 

1.  Based  on  yotir  interviews  and 
discussions,  is  there  a  local  blood  screening 
program? 

Is  there  a  reporting  procedure  for  children 
identified  as  hiaving  an  EBL  such  that  the 
PHA  would  be  automatically  notified  when 
EBL  children  are  identified? 

2.  Based  on  interv  iews  and  discussions, 
does  an  EBL  constitute  an  emergency  under 
the  housing  authority's  tenant  Selection  and 
Assignment  Plan? 

3.  If  there  are  or  have  been  EBL  cases, 
summarize  how  they  were  managed  by  the 
housing  authority.  Were  the  residents 
relocated  promptly  to  a  "lead-free  unit?" 
Have  the  units  from  which  they  were 
relocated  been  abated  and  reoccupied? 

4.  Is  the  housing  authority  in  compliance 
with  HUD's  regulation  regarding  children 
with  an  EBL? 

5.  Based  on  interviews,  does  the  housing 
authority  have  a  lead-based  paint  tenant 
education  policy  for  this  development, 
including  encouragement  to  have  children 
screened  for  lead  poisoning,  specific 
information  on  the  location  of  lead  paint 
ha2ards.  housekeeping  and  cleaning 
information  regarding  reducing  lead  dust 
levels. 

E.  Review  of  Previous  Testing:  (The 
Housing  Authority  has  option  of  not 
submitting  this  information  for  review) 

Please  report  on  the  following  if  this 
information  is  provided  by  the  housing     ' 
authority  in  the  requested  submittals. 

1.  Apartment  Interiors:  Summarize  the 
Scope  of  Testing  work  including  the  number 
of  units  tested,  the  areas  in  each  unit,  the 
surfaces  tested  in  each  area,  and  the  number 
of  readings  taken  on  each  surface. 

2.  Common  Areas/Community  Facilities: 
Were  common  areas  tested?  Describe  the 
Scope  of  Testing  using  the  same  criteria  as 
the  above. 

3.  So/7.-  Was  soil  tested?  Describe  the 
protocol  and  explain  why  used. 

4.  Quality  Control:  Describe  the  measures 
taken  to  ensure  the  accuracy  of  XRF  testing: 


a.  Substrate  correction: 

b.  Averaging  multiple  readings: 

c.  XRF  calibration  check: 

d.  Other 

5.  Confirmation  by  Laboratory  Analysis: 
Were  inconclusive  XRF  readings  confirmed 
by  laboratory  analysis? 

6.  Sample  Collection  Procedures:  How 
were  the  laboratory  samples  collected? 

7.  HUD  Guidelines:  Was  testing  performed 
in  conformance  with  the  recommendations 
outlined  in  the  HUD  Interim  LBP  Guidelines? 
If  not.  specifically  describe  non-conforming 
items. 

Part  II:  To  be  completed  by  the  Risk 
Assessor. 

Section  II:  Clarification  of  Housing 
Authority's  maintenance,  management 
and  staffing  information. 

Note:  The  Risk  Assessor  should  respond  to 
each  maintenance,  management  and  staffing 
question  in  relationship  to  how  the  housing 
authority's  policies  address  lead-based  paint. 

A.  Maintenance: 

1.  Based  on  your  interviews  and 
observations: 

Is  the  housing  authority  maintaining  its 
paint  surfaces  in  good  condition? 

Are  these  surfaces  maintained  in  a  non- 
defective  condition? 

2.  Based  on  your  interviews  and 
observations: 

Are  there  extraordinary  or  chronic 
maintenance  items  (e.g..  roofs,  leaky 
plumbing)  which  need  attention? 

Do  any  of  these  items  affect  the  condition 
of  painted  surfaces? 

3.  Work  Order  System:  (Section  II.  Item  4) 
Did  your  discussion,  inspection  or  review 

of  required  submissions  indicate  that  work 
orders  were  being  completed  in  a  timely  and 
effective  manner?  (Timely  and  effective 
manner  means  that  at  least  95%  of  the 
housing  authority's  emergency  items  were 
corrected  within  24  hours  or  emergency 
status  was  abated,  and  the  number  of  non- 
emergency work  orders  outstanding  at  the 
end  of  the  authorities  immediate  past  fiscal 
year  is  greater  than  8%  and  less  than  or  equal 
to  10%  of  the  total  number  of  work  orders 
received  during  the  immediate  past  fiscal 
year,  excluding  cyclical  work  orders.]  This 
question  is  not  applicable  to  Indian  Housing 
Authorities. 

Is  the  work  order  system  adequate  to 
address  LBP  issues,  e.g..  identifying  units 
with  lead-based  paint,  prioritizing 
maintenance  of  those  units  with  lead-based 
paint? 

Repainting  Policy:  (Section  11,  Item  5) 

Summarize  the  housing  authority's 
repainting  policy. 

Discuss  how  this  policy  addresses  lead- 
based  paint  and  the  overall  condition  of 
painted  surfaces  in  the  development. 

B.  Management: 

1.  Turnover  Procedure:  (Section  II,  Item  6) 
Summarize  the  housing  authority's  unit 

turnover  policy  as  it  relates  to  the  routine 
preparation  of  units  for  reoccupancy. 

Approximately,  how  many  units  were 
prepared  for  reoccupancy  in  the  past  12 
months? 

2.  Modernization:  Section  I,  Item  8:  Section 
II,  Item  2) 


Evaluate  the  housing  authority's 
modernization  plans  for  adequacy  of  I^P 
abatement  for  the  development.  (Part  I, 
Section  L  «8:  and  Section  II,  *2.) 

3.  What  is  the  schedule  for  modernization? 
Is  the  schedule  consistent  with  the 

presence  of  lead-based  paint  hazards 
(immediate  and  potential)? 

4.  At  what  stage  is  the  housing  authority  in 
the  implementation  of  the  modernization 
program  for  the  development? 

C.  Staffing: 

1.  Summarize  the  housing  authority's 
programs  for  protecting  workers  from 
hazardous  substances. 

2.  Based  on  interviews  with  housing 
authority  managers  and  maintenance 
workers,  has  the  housing  authority  initiated 
any  worker  training  programs  relative  to 
lead-based  paint? 

3.  Is  there  any  indication  that  the  housing 
authority's  workers  are  trained  in  the  use  of 
respirators,  HEPA  vacuums,  and  clearance 
procedures? 

4.  Does  it  appear  that  the  housing  authority 
is  deploying  its  maintenance  staff  properly  to 
handle  lead-based  paint  hazards? 

Part  III:  Sampling  and  Inspection 
Guidelines 

Introduction:  The  sampling  and 
inspection  guidelines  are  to  assist  risk 
assessors  in  selecting  the  apartments, 
common  areas,  community  facilities, 
and  site  areas  to  be  inspected  and 
tested  for  the  presence  of  lead-based 
paint  hazards.  With  regard  to  dust, 
which  is  one  of  the  most  immediately 
accessible  sources  of  lead  exposure,  for 
children  as  well  as  adults,  the  objective 
is  to  find  places  that  are  most  likely  to 
have  the  highest  loadings  of  dust  lead  in 
a  given  development,  not  to  take  a 
representative  sample  of  all  units  or 
common  areas.  This  method  of 
sampling,  sometimes  called  "worst 
case"  sampling,  saves  money  while 
achieving  the  goal  of  determining  the 
likely  risk  of  lead  exposure  in  a 
development. 

Dust  lead  loadings  are  expressed  in 
terms  of  micrograms  of  lead  per  square 
foot.  This  is  a  good  way  of  measuring 
the  amount  of  dust  lead  that  might  be 
accessible  to  children,  but  it  is.  of 
course,  strongly  associated  with  the 
amount  of  dust  on  the  surface  being 
sampled  as  well  as  the  concentration  of 
lead  in  the  dust. 

Experience  indicates  that  it  is 
important  to  take  dust  samples  in  the 
following  places,  if  possible: 

•  Inside  apartment  units  in  which  a 
child  with  an  elevated  blood  lead  level 
resides. 

•  Inside  units  which  the  housing 
authority  or  risk  assessor  suspects  are  in 
poor  condition  or  are  randomly  selected, 
and  therefore  are  most  likely  to  contain 
lead  hazards. 
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Within  units  and  common  spaces, 
dust  samples  should  be  taken  on  floors 
and  windows  wells — where  the  sash 
rests  against  the  sill — or  window  sills  if 
the  wells  are  not  accessible.  In  survey 
after  survey,  it  has  been  found  that 
window  wells  have  higher  dust  lead 
loadings  than  any  other  interior  dust 
sampling  location,  probably  because 
window  wells  are  rarely  cleaned  and 
because  they  can  catch  exterior  as  well 
as  interior  sources  of  lead. 

In  developing  the  following  sampling 
and  inspection  guidelines,  HUD 
considered  cost  as  well  as  the  objective 
of  determining  risks.  The  following 
recommendations  provide  the  minimum 
number  of  units  or  spaces  to  be 
inspected  and  the  minimum  number  of 
samples  to  be  taken. 

Objective:  These  guidelines  are  to 
assist  risk  assessors  in  evaluating  paint 
condition  and  dust/soil  lead  levels  in 
the  apartment  units,  community 
facilities,  and  other  areas.  These 
guidelines  are  minimum  requirements.  In 
addition  to  the  required  samples  and 
inspections  discussed  below,  samples 
should  be  collected  in  any  other  areas 
which  the  housing  authority  or  risk 
assessor  has  reason  to  believes  may 
represent  hazards  for  residents. 

These  guidelines  indicate  that 
samples  should  be  collected  in  two  (2) 
types  of  units.  The  first  is  those  units  in 
which  a  child  has  been  identiHed  as 
having  an  elevated  blood  lead  level.  The 
second  are  "worst  case"  units — those 
units  which  the  housing  authority  or  risk 
assessor  suspects  are  most  likely  to 
contain  lead  hazards.  Such  "vvorst  case" 
units  will  usually  be  units  in  poor 
condition  and/or  those  which  are 
randomly  selected  by  the  risk  assessor. 
These  units  should  provide  a  sense  of 
the  dust  lead  levels  and  condition  of  a 
typical  unit. 

Section  I.  Inspections  and  Dust  Samples 
To  Be  Collected  in  Apartment  Units 

A.  Required  Number  of  Units  to  be 
Inspected  and  Samples  Collected: 

1.  All  units  in  which  an  elevated  blood 
lead  level  (EBL)  child  has  been 
identified  should  be  inspected  (and 
condition  of  paint  recorded  on  the 
attached  data  collection  form),  and  dust 
samples  should  be  collected  as 
described  below.  Such  units  do  not 
count  toward  the  unit  inspection/ 
sampling  requirement  described  in  the 
table  below. 

2.  For  scattered  site  units  (units  in 
which  the  housing  authority  cannot 
establish  that  the  buildings/units  where 
constructed  at  the  same  time,  by  the 
same  builder,  and  have  similar  paint 
histories],  each  unit  shall  be  inspected 
and  samples  collected. 


3.  The  number  of  units  to  be 
inspected/sampled  (in  addition  to  EBL 
units)  is  in  proportion  to  the  number  of 
units  in  the  development,  as  indicated  in 
the  following  table. 


Number  of  units  in 

Number 
olurWts 

to 

mspecl 

artd 

coneci 

samptet 

1-    4 .._ 

5-  74 

75-124 



M 
5 

6 

125-174 

175-224 

• —  - 

7 
10 

225-299 „.. 

12 

300-399 „ 

■15 

400-499 

18 

500+ 

'20 

■  Per  500  urxls,  plus  2  tor  each  addrtK)nal  ■ncre- 
ment  o1  50  units. 

B.  Unit  Selection  Criteria: 

1.  All  units  with  an  EBL  child  must  be 
tested. 

2.  If  possible,  only  housing  units 
designated  for  families  with  children 
(i.e.,  with  three  (3)  or  more  bedrooms,  or 
if  necessary,  two  (2)  bedrooms)  should 
be  sampled.  The  number  of  required 
units  to  be  sampled  according  to  the 
above  table  should  be  divided  as 
follows: 

a.  Worst  Cose  Units:  A  worst  case 
unit  is  a  unit  that  the  housing  authority 
or  risk  assessor  believes  is  most  likely 
to  have  lead  hazards  assessible  to 
children.  These  units  will  be  in  poor 
condition.  In  particular,  priority  should 
be  given  first  to  those  units  that  have 
housing  code  violations  and  second,  to 
those  units  in  poor  condition  (i.e.,  with 
peeling  paint  and  poor  housekeeping). 
Another  source  for  a  worst  case  unit  is 
one  in  which  renovation  was  recently 
conducted  or  other  work  that  has 
disturbed  paint  and  created  dust.  Worst 
case  units  should  represent  50%-60%  of 
the  units  required  in  the  sample  table. 

b.  Randomly  Selected  Units:  The  risk 
assessor  should  randomly  select  40%- 
50%  of  the  units  required  in  the  sampling 
table. 

C.  Required  Sample  Collection  Within 
Units: 

As  a  rule,  the  housing  authority  and 
residents  should  receive  notice  of  intent 
to  perform  sampling  in  advance  and  in 
compliance  with  requirements  of  the 
lease  agreement.  This  notice  should  be 
the  shortest  time  that  will  allow  the 
housing  authority  to  comply  with 
requirements  of  the  lease  on  giving 
notice.  The  housing  authority  and 
residents  must  be  instructed  not  to 
perform  any  special  cleanings  prior  to 
sample  collection  and  inspection  so  as 


to  assume  an  accurate  sample  of 
existing  hazards. 

1.  Rooms  To  Be  Sampled.  Within  each 
unit,  the  living  room,  kitchen,  and  two 
(2)  children's  bedrooms  should  be 
sampled  and  inspected.  (One  child  and 
one  adult  bedroom  should  be  sampled 
and  inspected  if  two  children's 
bedrooms  are  not  possible.) 

2.  Number  and  Location  of  Samples. 
In  each  selected  room,  samples  should 
be  obtained  from  one  (1)  window  well 
(or,  if  not  possible,  window  sill)  and  one 
(1)  floor  area.  The  square  footage  of  the 
window  area  sampled  must  be 
measured  and  recorded.  A  one  square 
foot  area  of  floor  should  be  sampled. 

a.  Window  Wells  (or  Sills).  In  EBL 
units  and  units  selected  as  "worst  case" 
units,  select  those  windows  that  are  in 
poor  condition  or  that  are  opened  and 
closed  most  frequently.  In  units  that  are 
randomly  selected,  randomly  select  the 
windows  to  be  tested. 

b.  Floors.  In  EBL  units  and  units 
selected  as  "worst  case,"  sample  floors 
in  areas  likely  to  have  high 
concentrations  of  lead  dust,  e.g.,  under 
peeling  paint,  under  windows,  near 
entryways,  comers.  In  units  that  were 
randomly  selected,  split  the  samples  in 
the  unit  between  those  collected  near 
entryways,  comers,  and  those  collected 
under  windows.  If  the  floor  cannot  be 
sampled  (e.g.,  because  of  carpeting), 
collect  an  additional  window  sample. ' 
NOTE:  Carpeting  is  not  an  eligible  HA 
purchase  item  and  therefore  has  not 
been  installed  by  the  PHA. 

D.  Required  Inspection  of  Units: 
In  each  imit  from  which  samples  are 
taken,  inspect  all  surfaces  in  all  rooms 
for  defective  paint  conditions  and  record 
results  on  the  attached  data  collection 
form. 

Section  II.  Common  Areas 

Inspect  and  collect  dust  samples  as 
follows: 

A.  Common  Hallways  and  Stairways 
(1-2  levels):  Collect  samples  from  the 
following  minimum  number  of  common 
halls/stairs.  (All  halls/stairs  that  are 
connected  to  an  EBL  unit  shall  be 
inspected  and  have  samples  collected. 
These  shall  not  be  counted  in  the  overall 
sample  totals  otherwise  required.) 

1.  Low-Rise  and  Mid-Rise  Buildings 
(up  to  3  levels):  For  buildings  in  low-rise 
and  mid-rise  developments,  inspect  and 
sample  a  common  hall/stair  connected 
to  the  unit  to  be  inspected/sampled. 
Collect  two  (2)  dust  wipe  samples,  one 
at  the  entry  area  and  one  from  the  first 
level  landing. 

2.  High-Rise  Buildings  (4  or  more 
levels):  Inspect  and  collect  samples  in 
"high  traffic"  areas  as  follows: 
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a.  4-6  Level  Buildings 

•  Corridors — collect  samples  from 
floor  areas  and  window  wells  (if 
present): 


Levefs 

Number 
o(  floor 
sample 
loca- 
tion* 

Number 

o« 
window 
sample 
loca- 
tions 

Groi«J = 

3  or  4 

Top 

2 

1 

1 

1 
1 

1 

Totel-    

4 

3 

•  Stairwell— collect  samples  from 
floors  at  landing  areas  and  window 
wells  (if  present):  v 


Number 
ot 

www  .^^ 

Levels 


Ground 

3  or  4.._ 

Top 

Total 


b.  7-12  LEVEL  BUILDINGS: 

•  Corridors — collect  samples  from 

floor  areas  and  window  wells  (if 

present): 


•  Stairwells — Collect  samples  from 
floors  at  landing  area  and  at  window 
wells  (if  present): 


Levels 

Nuntier 
o<  stair/ 

tread 
sampla 

loca- 
tions' 

Numbw 

o« 
window 
•ainple 
loca- 
tions 

Street 

3  or  4    ._..     „        

1 
1 
1 
1 

1 
1 

7,8.9 -    .- 

Top...           -. 

1 
0 

Toti< 

4 

3 

'  Select  "worse  case"  areas  wtiere  lt>«re  »  visible 
accumulation  of  dirt  and  dust  (f  possible. 

c.  13-20  LEVEL  BUILDINGS: 
•  13-20  levels:  Follow  the  procedure 
for  floors  7,  8.  and  9.  collect  one  sanq;>le 


from  corridor  floor  and  one  sample  from 
window  well  (if  present).  Collect  one 
sample  from  floors  at  landing  area  and 
one  from  window  well  (if  present). 

•  20-f  levels:  Repeat  procedure  above 
for  floors  19-13,  one  for  every  ten  levels. 

B.  Location  for  Inspection  of 
Corridors/Stairwells:  Inspect  and  record 
on  attached  data  form,  the  conditions  of 
all  painted  surfaces  at  all  locations 
where  samples  are  collected. 

1.  For  high-rise  buildings,  inspect 
painted  surfaces  at  levels  from  which 
samples  are  collected. 

2.  For  low  and  mid-rise  buildings, 
inspect  the  entire  hall/stair. 

Section  III.  Community  Buildings,  Day 
Care.  Health  Care,  Recreational.  Other 
Program  Spaces  Accessible  To  Children, 
and  Management  Offices 

A.  For  Spaces  Up  to  2000  Square  Feet: 
Collect  samples  as  follows: 

1.  Floors:  Collect  two  (2)  samples  from 
widely  separated  locations  in  "high 
traffic"  areas  regularly  used  or 
accessible  to  children. 

2.  Window  Wells/Sill:  Collect  two  (2) 
"worst  case"  samples,  preferably  from 
window  wells. 

B.  For  Spaces  Over  2000  Square  Feet: 

1.  Floors:  Collect  one  (1)  additional 
sample  for  each  increment  of  2000 
square  feet. 

2.  Window  Sills/Well:  Collect  one  (1) 
additional  sample  for  each  additional 
increment  of  2000  square  Teet. 

C  Management  Office:  Collect  one  (1) 
sample  from  the  floor  of  the  resident 
waiting  area:  two  (2)  if  area  is  more  than 
400  square  feet. 

D.  Inspection  Requirements:  Inspect 
and  record  on  the  attached  data 
collection  form  the  condition  of  all 
painted  surfaces  in  the  areas  in  the 
community  facilities  and  management 
offices  which  are  accessible  to  children. 
Inspect  interior  and  exterior  areas. 

Section  IV.  Soil  Sample  Collection  (See 
F.  Below  for  Sample  Technique) 

A.  Buildings:  Collect  one  SO  mil 
composite  sample  (8-10  small  scoops  at 
10-20  ft  spacing)  at  0-3  feet  away  from 
building  and  one  composite  sample  at 
10-20  feet  away  from  building.  Collect 
samples  in  bare  areas  near  suspect 
surfaces  (older  paint).  If  paint  diips  are 
present  and  could  be  assessible  to 
children,  include  them  in  composite 
sample. 

1.  Low-Rise  Building:  Collect  soil 
samples  at  exterior  of  each  unit 
sampled/inspected. 

2.  Mid-Rise  Building:  Collect  soil 
samples  at  an  exterior  area  near  each 
common  hallway  sampled/inspected. 

3.  High-Rise  Buildings:  Collect  one  (1) 
composite  soil  sample  at  each  builcUm 


face  greater  than  30  ft.  in  length.     . 
maximum- of  six  (6)  samples  per 
building. 

4.  Scattered  Site  Housing  Units: 
Collect  soil  samples  at  exterior  of  each 
unit  sampled/inspected. 

B.  Play  Areas:  Collect  a  composite 
sample  at  each  play  area.  Collect  at 
areas  most  likely  to  be  used  by  children, 
e.g. — at  bottom  of  slide,  under  swings,  in 
sand  play  area,  etc. 

C.  Parking  Lots:  Collect  a  composite 
sample  from  the  perimeter  of  the  parking 
lots  which  have  a  capacity  of  30  cars  or 
more. 

D.  Main  Roadways:  If  "high  traffic" 
roadways  abut  or  intersect  the  site, 
collect  a  composite  sample  at  edge  of 
roadway. 

E.  Inspection:  Inspect  painted  surfaces 
in  areas  where  samples  have  been 
collected. 

F.  Soil  Collection  Technique — 
Composite  samples  should  be  obtained 
by  using  a  50  mil  plastic  centrifuge  tube 
to  scoop  up  8-10  separate  portions  of 
approximately  5  mil  each.  Scoops  should 
be  taken  from  bare  areas  to  minimize 
organic  materials  in  sample.  If  bare 
areas  do  not  exist,  use  the  tube  or  other 
means  to  expose  soil  for  each  area  to  be 
scooped  and  include  miscellaneous 
organic  material  in  sample.  Do  not  try  to 
remove  extraneous  material  in  the  field, 
samples  will  be  screened  and  sieved  in 
the  laboratory.  Wet  and  frozen  soil  can 
be  included  in  samples.  NOTE:  Avoid 
using  tools  to  collect  soil  since  they  may 
cross-contaminate  samples  unless 
completely  cleaned  between  samples. 

Section  V:  Paint  Chip  Samples 

Collect  a  paint  chip  sample  at  any 
area  where  paint  is  in  poor  condition 
and  readily  accessible  to  children.  If 
there  are  many  such  similar  areas, 
collect  a  few  samples  from 
representative  areas,  e.g..  if  all  window 
wells  are  in  poor  conditions,  collect 
paint  chips  from  2-3  window  wells  to 
verify  presence  of  lead-based  paint. 

Section  VI:  Procedures  for  Collecting 
Dust  Samples 

Supplies  Needed  for  Dust  Sample 
Collection 

1.  Diaper  Wipes — 

Do  not  use  the  thick  kind 
Wetting  agent  should  not  be  alcohol- 
based 

2.  Tape  Measure 

3.  Pencil  (do  not  use  a  permanent 

maricer) 

4.  Disposable  Gloves — not  sterilized 
For  example.  Fisher  Scientific  No.  11- 

394-36B 
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5.  Polyethylene  Centrifuge  Tubes — not 

sterilized  (50  ml  size) 
for  example,  Fisher  Scientific  No.  05- 
500-,20C 

6.  Stainless  steel  knife 

7.  Field  Sampling  Forms 

8.  Template  (optional) 
Guard  against  sampling 

contamination 

9.  Camera  &  Film  (optional) 

Dust  Wipe  Sampling  Procedure 

1.  Identify  area  to  be  wiped,  biit  do 
not  measure  yet.  Avoid^ walking  on  or 
touching  the  surface. 
'     2.  Remove  first  wipe  and  throw  it 
away. 

3.  Put  disposable  glove  on  one  hand. 
Use  a  new  glove  for  each  sample. 

4.  Remove  second  wipe  and  insert 
aseptically  into  centrifuge  tube.  Label  it 
with  a  unique  identifier  as  the  first 
blank. 


5.  Remove  wipe  with  gloved  hand, 
shake  open,  and  place  it  flat  at  one 
comer  of  the  surface  to  be  wiped. 

6.  If  the  surface  is  a  square  (e.g.  a 
floor),  proceed  to  wipe  with  pn  "S" 
motion  over  the  entire  surface  in  a 
north-south  direction,  pressing  firmly 
with  the  palm.  If  the  surface  is  a 
rectangle  (e.g.,  window  well  or  window 
sill),  wipe  in  a  straight  motion.  Attempt 
to  remove  all  visible  dust  from  the 
surface. 

7.  Fold  the  wipe  in  half  with  the 
contaminated  side  facing  inward;  repeat 
the  wipe  motion  in  an  east-west 
direction.  Attempt  to  include  all  visible 
dust. 

8.  Fold  the  wipe  again  v«rith  the 
contaminated  side  facing  inward,  and 
insert  aseptically  into  a  centrifuge  tube. 
If  visible  dust  remains  on  the  surface 


from  the  area  wiped,  use  another  wipe 
and  insert  it  into  the  same  tube. 

9.  Seal  the  tube  and  label  it  with  a 
unique  identifier. 

10.  Measure  the  surface  area  wiped. 
Record  location,  condition  of  surface, 
area,  etc.  on  the  field  sampling  form. 

11.  Remove  glove;  put  all 
contaminated  gloves  for  the  sampled 
area  into  a  container.  Do  not  throw 
away  gloves  inside  the  housing  unit. 

12.  At  the  conclusion  of  the  sampling 
period,  obtain  another  blank  sample  and 
label  with  identifier. 

13.  At  the  end  of  the  sampling 
exercise,  wash  hands  and  face 
thoroughly  with  plenty  of  soap  and 
water  before  getting  into  car. 

14.  Before  shipping  to  laboratory, 
confirm  all  sample  container  identifiers 
with  lab  submittal  sheets.      ^ 

BILUNO  CODE  4210-33-M 
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SECTION  VII— DATA  ENTRY  FORMS 


Devetopmvnt  #: 
Street  Address : 


Unit  Inspection/Data  Entry  Form 


Development  Name  :. 


Building  #: 


Inspected  By  :. 


Apartment  #: 

Date : 


Selection  Crtteiia/Conditions: 

EBL  Child: Yes  Of No 

Worst  Case; or  Random  Sample: 

Code  Citations: Yes  or No 


Reoccupied  wittiin  12  months: Yes  or No 

Houselceepino: (G)ood {F)««r  or (P)oor 


.. 

«9oad,9^air. 

e«f. 

Coda 

Sub- 
Coda* 

inoar.  (N)<ina 

Smpla 
bi  Inclws 

FWd 

SMPI* 
No. 

Lab 

Suiplo 
No. 

Homm 

LMngRooai 

ContMon 

Painl 
ComStian 

Wh«lo«<M«#1  (LR) 

1 

■« 

Wndov  ril  1  no  Mil  *1(LR) 

2 

•x 

Fk>or  -  Urylaf  Wndoi*  (UQ 

3 

•« 

■ 

fkya-OtmVin- 

4 

•« 

Kitetan 

Window  «•*  #1  (Nictwn) 

5 

•« 

WWidoo  ■«  f  no  «•«  #1  (Kilc*«n) 

a 

•» 

FkxT  -  Undsf  Window  (IClchwi) 

7 

•» 

noor  -  (Mm  (tOldwi)  •* 

• 

•« 

(IMpdoittvta 


9 

•i 

Window  til  1  no  wan  #1  (BRIU 

10 

•• 

Floar  -  Undv  Window  (BR  1) 

11 

•» 

Floor  -  OVw  (BR  1)  •* 

12 

•i 

BMftooain 

Window  ««ll#1  (BR  2) 

13 

•i 

Wkidow*ilnowM«1  (BR  2) 

14 

•« 

Flov  -  Undw  Window  (BR  2) 

15 

•i 

Floe»-0«»f(BR2)- 

16 

•i 

Sot  8utpiM-B««  aol  tiialiwd. 

(taond  aol  aunpiaa  hom  acanwvd  m«m  only. 

•a  dafinad  m  Inabi 

iciions. 

So<  <3'trofn(ound*lion 

„p:*::;:::: 

■:■    ■ 

■mm 

■; 

Soil  10'-2D'  Irom  foundation 

18  % 

" 

■l 

Soil  naar  prirnary  amry 

1»  B: 



.  m 

Son  Ottwf  (Saa  mavuctena) 

»*-;:.S:;S:. 

W^y^l-m:- 

mmikm 

.m 

Notes: 


•Subatran  Codae     1    Wood     2  BaraMam     3  P*nlKjM«al     4  Maf bla/Synthaec  Maibla/Plaalic  Umin«t»     S  Bridi  o»  Bkx*  Maaonry 

6  BaraConcrata     TPamtadConcfela     •  Soft  Vinyl  THa  or  Rubbaf     »  Oaf  amic  of  Quarry  Tda      10.  Tafrano      11.  Carpal 
••Tal«a  Tioof  -  Otm"  tamplt  trc»«  oornar.  mam  antry  or  under  paini  m  poor  condition    Indicate  location  in  notea 
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Community  Space  Inspection/Data  Entry  Form 


DaveiODfnent  #: 

Development  Name: 

Street  Addreas: 

Buildina  Number 

and/or  Name: 

Insoected  by: 

Date  : 

■€•#1 

((^ood.  (F)alr. 

Swf. 
Loe. 
Coda 

Sub- 
Coda- 

(P)oer.  (f«ana 

aampla 

Oiaanaiona 
lR«nohaa 

fWd 
Muaibar 

Lab 

•aaipla 

La.  Oar  CiaCwilM.  n»aaa1loa  Rooai, 

«iwie*raMk.aiB4 

CondWon 

PiM 
OBMoMon 

Wal«ngArM>400Sq.Ft  -  #1 

21 

■«         * 

WaWng  Aim  >  400  Sq.Ft  -  #2 

22 

•m          • 

Conm.ap.<aooo- — noor#1 

23 

•«     "    • 

Comiii.ap.<aOOO' — Roor#2 

24 

•«          • 

Comm.ap.<a000- — Window  #1 

2S 

•«          * 

' 

Cominap.<aOOO' — Win<to«r#1 

26 

•k         • 

Mch  BddWonal  2000  aq-IL) 

Comiii.8p>a000' — Floof#1 

27 

•x 

OMnili.ap>200e' — Floor  #3 

2* 

•« 

Comm  .ap>aooe' — window  #  1 

20 

•» 

Comm.8p>a000- — Window  #2 

30 

•« 

Coimaualty  8»aca  #1 


[coffim  ap  <2D00- — Floor  #1 

31 

•h 

Comm.ap.<2000'--Roor#2 

32 

•h 

' 

Comm.8p.  <a000— Window  #1 

33 

•i 

Comm8p<a000- — Window  #1 

34 

•« 

(Add  ona  aampla  of  aaeh  lypa  far  aach  additional  2000  a^.tt 

Comm.a(»2000' — Floor«1 

3S 

-M 

Comm.ap>2000' — Floor  #2 

36 

•« 

Comm.ap>aOOO' — Window  #1 

37 

•m 

Comffl.Sp>aOOO' — Window  #2 

38 

•l 

Commap<aOOO' — Ftaor#1 

30 

•« 

Comm  Sp  <aOOO' — Roor«2 

40 

•k 

CommSpcaaOO' — IWindew«1 

41 

•« 

CommSp  <aOOO' — Window #1 

42 

•« 

(Add  I 


al  aach  lypa  far  aacfc  additional  2000«4.IL) 


Comm.Sp>aOOO- — Floor#1 

43 

*«          • 

Comm9p>a000' — Floor  « 

44 

•«           " 

Comma(»aOOO' — Floor  #3 

4S 

•«          • 

Comm9p>a000' — Floor  #4 

46 

•« 

Comm.Sp>2000'-  -Floor  #S 

47 

•i           • 

CommSp>a000' — Window#1 

46 

••«          • 

Commap>2000' — Wirwlow«2 

48 

•«          • 

Commap>2000' — Window  413 

SO 

•■          • 

Comm  ap>2000' — Window4l4 

St 

"«          • 

Comm.ap>a000' — Window#S 

S2 

•«          * 

*Substrata  Code*     1    Wood     2  BarsMetd     3  Painted  Metsl     4  Marbl*/Synthetc  Maifole^Piastic  Laminata     5  Bndi  or  Block  Masonry 

6  Bar«Concret9      7.  Pairtlea  Concrate     S  Sett  Vinyl  Tile  or  Rubber     9  Ceramic  or  Quarry  Tde      10   Terrazzo      11    Carpet 
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Corridor  and  Stairwell  Inspection/Data  Entry  Form 


Development  #:  _ 
Building  Number 
inspected  by: 


_  Development  Name: 
and/or  Name: 


Street  Address: 


Data: 


(G)aod,  (Hai*. 

Surf. 
Loo. 
Coda 

Sub- 
Coda* 

(P)oor.  (N)arta 

Sampla 
Dimanaiona 

ht  Incnaa 

Fiald 
Sampla 

Lab 

Sampla 
Numbaf 

Nolaa 

Ground  Floor  (al  build ng  typaa) 

Subatnta 
CofKfition 

Paiiil 
Conditton 

Corridor  Floor  -  Orour<d  \JH^  -  '1 

53 

Corridor  Floor  -  Ground  iMvat  -  #2 

S4 

Corridor  Window  -  Qround  Lawat 

S5 

Statrwali  Landing  -  Oround  Lr^ 

M 

^            , 

StainrallWirKkm  -  QrourKlL«««< 

57 

LavalaS  -  • 

Corridor  Floor  -  (3rd  or  4th) 

SS 

•« 

Corridor  Window  -  (3rd  or  4th) 

59 

•m 

iStairwall  Landing  -  (3rd  or  4th) 

60 

•» 

iStainvall  Window  -  (3rd  or  4th) 

61 

" 

•» 

Lr»«(a7  -  12 

'corridor  Floor  -  (Tth.eth  or  9th) 

62 

*H                * 

Corridor  Window  -  (7th.6th.  or  9th) 

63 

*H                * 

Stairwell  Landing  -  (7th .6th.  or  9lh) 

64 

'  1                • 

1 

;s-.airw«ll  Window  -  (7th.6Vi.  or  9th) 

65 

•  _                • 

. 

L««a«a13  -  20 

, » 

Corridor  Floor  -  (13th  -  19th) 

66 

•» 

f , ^ ■* 

Corridor  Window  -  (13th  -  19th) 

67 

•» 

Stamvall  Landing  -  (13th  -  191h) 

66 

•■ 

Stairwall  Window  -  (13th  -  19th) 

69 

•» 

•Corridor  Floor  -  (21«l  -  29th) 

70 

•« 

)tl , 

[Corridor  Window  -  (2181  -  29th) 

71 

•m 

■ 

iStairwcll  Landing  -  (21al  -  29lh) 

72 

•« 

iStairwall  Window  -  (21et  -  29th) 

73 

•« 

La««la31  -40 

Corridor  Floor  -  (31bI  -  39th) 

74 

Corridor  Window  -  (3ial  -  39th) 

75 

's-jiirwall  Landing  -  (3lal  -  39th) 

76 

'Staifwall  Window  -  (Slat  -  39th) 

77 

^l_ '_ . 

_         •■        ^ . 

_  'M 

'' L -J— IH-  — . 


Top  Floor  (AlBuildinga  with  teufotworataoala) 

Corridor  Floor  -  (Top) 


Corridor  Window  -  (Top) 


'Stairwail  Landing  -  (Top) 


Staimreii  Window  -  (Top) 


76 


79 


60 


61 


•Substrate Codes     1    Wood     2  8areMettJ      3  PamtedMetal      4  Varble/Srr.thetie  MaiDle/Plaslic  Laminale      4  Bncli or  Bloch  Masonry 

6  Bar*  Concrete      7  Painted  Concrete      8  SoH  Vinyl  Tile  or  Rubber      9  Ceiatmc  or  Oua-tyTile      »0    Terrano      il    Carpel 
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Soil  Sample  Data  Entry  Form 


Development  #: 
Street  Address: 


Development  Name: 


inspected  by: 


Dale: 


Soi  from  playgroundirtotMs 


SoJifroni  play  I 


i#1 


Soil  from  ptayi 


I  #2 


Soil  front  playi 


I  #3 


Son  from  play  I 


I  #4 


Surtaoa 

tocMkm 

Coda 


82 


as 


as 


Fiald 
Sampia 


Lab 
Sampia 


Sofl  al  curbaida  ol  highaat  fcalTic  roadnwy  aeciaaaahia  to  children 


Soil  at  roadway 


•e 


Sol  awnokia  froai  Buildina  *            .  Locatad  at  (street  address) 

Soil  <  3'  from  foundation -side  #1 

87 

Son  <  3'  from  fotjndation-sida  #2 

88 

Soil  <  3'  from  foundation -side  #8 

88 

Soil  <  3'  from  foundation -aids  #« 

•0 

Soil  10-20'  from  foundation-aids  #1 

91 

Soil  10-20'  from  foundation-sidB  #2 

92 

Sofl  aamoias  kom  Buildina  #             .  Located  at  (stiaat  address) 

Soa  <  3'  from  foundation -side  #1 

98 

Soil  <  3'  from  foundation -side  #2 

94 

Son  <  3'  from  foundation -side  #3 

9S 

Soil  <  3'  from  foundation -side  #4 

96 

Soil  10-20' from  foundation-sids#1 

97 

Soil  10-20'  from  foundation -sids  #2 

98 

Soil  samplaa  tnm  BuldKig  #            .  Locateli  al  (sHaat  addraas) 

Soil  <  3'  from  foundation -side  #1 

98 

Soil  <  3'  from  foundation -side  #8 

100 

Soil  <  3'  from  foundation -side  #8 

101 

Soil  <  3'  from  foundation -side  #4 

102 

Soil  10-20'  from  foundation -side  #1 

108 

Son  10-20'  from  foundation-sidB  #2 

104 

' 

SoaaafflDtaekoHiBuHdina*            .  Located  al  (alPsM  addraaa) 

Soil  <  3'  from  foundation -side  #1 

10S 

Son  <  3  from  foundatisn-side  #2 

106 

Son  <  3'  from  foundation -side  #8 

107 

Son  <  3'  from  foundatian-sids  #4. 

106 

Son  10-20'  from  foundation -side  #1 

109 

Son  10-20'  from  foundation -si*  #2 

110 

- 

Use  sdditienal  forms  as  needed 

> 

■ 

,^ 

' 

Housing  Authority  Name: 

Lead  Based  Paint 
Risk  Assessment 
Inspection  Report 

« 

■ 

Development  Name: 

Development  No: 

Rbk  Assesor:  ' 

Prepared  By: 

Report  Date: 

■                       1 : ■ — ■ rr-. 1                    1 

Addrese 

8«mpl« 
Date 

Field 
Sample 
Number 

Ub 

Sample 
Number 

Surf. 
Loe. 
Code 

Surface 
Locatien 

Sub- 
atrate 
Code 

Subetrate 
Oeeeription 

Sub- 
atrate 
Cond. 

Selection  Criterta/Conditiena             | 

Tmt 
ReauHa 

EBL 
Ctiiid 

Worat    Rand 
Caae  Sample 

Code 
CH. 

Reoc 
<3mo 

hlouae 
Keepg 

1 

1 

■ 

^ 

I 

14 


s 

X 

9 
0) 


Z 

o 


en 


o 

D 

0 


z 

o 
o" 

CO 


BILUNQ  COOe  4210.43-C 
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Section  VII:  Interpretation  of  Results 

The  decision  of  whether  to  do  further 
testing  or  whether  to  clean-up,  including 
the  correction  of  defective  paint 
surfaces  in  all  units  depends  on  both  the 
costs  of  clean-up  activities  verses  more 
testing  and  the  pattern  of  the  results.  In 
addition  to  evaluating  whether  dust  lead 
levels  exceed  the  clearance  standard, 
one  should  consider  by  how  must  the 
levels  exceed  the  standard. 

Typically,  one  would  expect  higher 
dust  lead  levels  and  worse  inspection 
reports  from  worst  case  and  EBL  units.  If 
these  units  and  those  that  are  randomly 
selected  all  have  dust  lead  levels  below 
the  clearance  standards  and  any 
deteriorating  paint  does  not  contain 
lead,  the  housing  authority  can  be 
reasonably  confident  that  this 
development  is  likely  not  to  be  posing  a 
lead  hazard  at  this  time.  If  the  worst 
case  units  or  components  in  these  units 
exceed  the  clearance  standards  and  the 
randomly  selected  units  do  not,  the 
housing  authority  should  consider 
further  testing  to  identify  those  units 
requiring  clean-up.  If  the  randomly 
selected  units  exceed  the  clearance 
standard  and  the  worst  case  ones  do 
not,  it  indicates  that  the  housing 
authority  has  not  identified  true  worst 
case  units;  further  testing  should  be 
considered.  If  all  the  units  or 
components  in  units  exceed  the 
clearance  standards,  consideration 
should  be  given  to  the  clean-up  of  all 
units  without  further  testing. 

Part  rV:  Recommendations  to  Control 
Lead-Based  Paint  Hazards 

Part  IV:  To  Be  Prepared  by  the  Risk 
Assessor 

Recommendations  to  Control  Lead- 
Based  Paint  Hazards 

Introduction:  Risk  assessments  are 
designed  to  determine  whether  lead- 
based  paint  hazards  exist,  and  if  so. 
provide  recommendations  for  in-place 
management  strategies  for  reducing  and 
managing  such  hazards.  Risk 
assessments  also  provide 
recommendations  for  managing  lead- 
based  paint  hazards  as  these  hazards 
relate  to  a  housing  authority's 
maintenance  and  management 
practices. 

Instructions  to  the  risk  assessor:  Risk 
assessments  should  measure  and 
characterize  as  precisely  as  possible,  the 
existence  of  lead-based  paint  hazards 
accessible  to  residents  and  workers  in  a 
particular  housing  development.  The 
report  to  the  housing  authority  should 
include  recommendations  for  action  by 
the  housing  authority  to  control  such 
hazards. 


When  a  housing  authority  has  more 
than  one  development  assessed,  risk 
management  recommendations  should 
be  broken  out  into:  (a)  Those  which 
apply  to  authority-wide  maintenance 
and  management  policies  and  practices 
and,  (b)  those  which  are  specific  to  a 
particular  development.  Every 
assessment  should  evaluate  what  the 
housing  authority  is  doing  with  regard  to 
resident  education  and  blood  lead  level 
screening,  comprehensive  testing, 
employee  training,  modification  of 
maintenance  practices  to  address  lead 
paint  hazards  and  where  necessary, 
provide  recommendations  in  these  areas 
for  changes  in  authority-wide  pohcy  and 
practices.  At  a  particular  development, 
the  recommendations  should  address 
the  adequacy  of  maintenance  as  it 
relates  to  lead-based  paint,  the 
condition  of  painted  surfaces,  and  most 
importantly,  the  presence  of 
unacceptable  levels  of  lead.  Where  lead 
levels  exceed  acceptable  limits,  the 
recommendations  should  call  for 
immediate  action  in  all  units  and  areas 
where  children  under  seven  and 
pregnant  women  are  exposed. 
Recommendations 

1.  Identify  all  interior  and  exterior  areas     - 
where  lead  levels  exceed  standards.  Sf>ecify 
in-place  management  procedures  to  treat 
these  conditions. 

2.  Specify  scope  of  work  and  scheduling  for 
post-treatment  dust  sampling. 

3.  List  all  suspect  paint  and  surfaces  in  fair 
or  poor  condition.  What  in-place 
management  measures  should  be 
implemented?  Give  an  estimated  unit  cost  for 
proposed  in-place  management  (use 
additional  sheets  as  necessary). 

4.  What  aspects  of  existing  maintenance 
systems  should  be  modified  to  address  lead- 
based  paint  hazards  to  workers  and 
residents? 

5.  What  aspects  of  existing  management 
systems  should  be  modifled  to  address  lead- 
based  paint  issues? 

6.  Identify  key  housing  authority 
management  and  maintenance  personnel 
who  should  receive  training  in  lead-based 
paint  in-place  management  procedures. 
Include  all  personnel  supervising  the 
management  and  maintenance  of  the 
development 

7.  Tenant  education  and  encouraging  blood 
testing:  Provide  the  educational  guides  which 
describe  known  and  suspect  lead  paint  risks, 
housekeeping  and  cleaning  procedures  for 
reducing  lead  dust  levels  and  health  and 
dietary  information? 

8.  Additional  Risk  Assessor  comments: 

Part  V:  In-Place  Management  Guide 

A.  Introduction 

"In-place  Management"  is  the  term 
used  to  refer  to  a  broad  range  of 
strategies  and  methods  for  controlling 
exposures  and  preventing  poisonings 
from  lead  in  paint  and  other  media 


pending  permanent  abatement.  In-place 
management  should  be  an  integral  part 
of  most  housing  authorities'  overall 
programs  for  preventing  lead  poisoning, 
complimenting  the  other  measures, 
described  briefly  below,  aimed  at 
identifying  and  reducing  lead  poisoning 
hazards^ 

Inspections  are  conducted  on  a 
surface-by-surface  basis  to  determine 
the  condition  of  paint  on  the  surface. 
Abatement  permanently  corrects  and 
eliminates  lead-based  paint  hazards. 
Because  of  the  high  number  of  older 
dwelling  units  with  lead-based  paint,  it 
will  take  years  to  complete  the 
abatement  process.  In  many  cases, 
permanent  abatement  of  lead  paint 
hazards  will  not  be  done  until  a 
dwelling  unit  undergoes  substantial  or 
comprehensive  modernization.  In  the 
meantime,  housing  authorities  have  a 
responsibility  to  protect  residents  and 
their  children,  and  workers  from  lead 
hazards.  For  those  painted  surfaces  that 
have  not  been  tested,  it  should  be 
assumed  that  the  paint  contains  lead. 

Risk  Assessments  are  conducted  to 
identify  existing  or  likely  lead  exposures 
that  may  present  poisoning  hazards  in 
units  not  scheduled  for  modernization  or 
abatement  in  the  near  futxu-e.  In-place 
Management  strategies  are  normally 
instituted  subsequent  to  (and  often  in 
response  to)  risk  assessments  and 
should  continue  until  abatement  is 
completed  The  objective  of  in-place 
management  is  to  reduce  excessive 
exposures  to  lead  and  protect  occupants 
from  lead  poisoning  in  units  pending 
abatement. 

B.  Preventing  and  Reducing  Exposures 
to  Lead 

Children  get  lead  poisoning  by 
ingesting  lead.  Sometimes  children  are 
poisoned  by  chewing  on  lead  painted 
surfaces  or  by  eating  paint  chips.  But  the 
most  common  cause  of  poisoning  is  the 
ingestion  of  dust  lead  through  normal 
hand-to-mouth  activities,  such  as  thumb- 
sucking  or  mouthing  toys.  If  a  child  is 
living  in  a  dwelling  with  high  levels  of 
lead  in  dust  on  surifaces,  there  is  a  high 
hkelihood  that  the  child  may  become 
lead  poisoned.  Dust  lead  is  invisible.  It 
settles  from  the  air  and  sticks  to 
surfaces,  where  it  can  be  picked  up  on 
children's  hands  and  later  ingested. 

The  fundamental  objective  of  all  in- 
place  management  strategies  is  to 
reduce  levels  of  dust  lead  and  lead  paint 
chips  to  which  a  child  may  be  exposed. 
In  most  cases,  the  most  significant 
sources  of  lead  dust  are: 

Deteriorating  lead-based  paint  which  it 
chalking,  chipping,  peeling,  or  flaking; 
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L2iKi-ba5ed  paint  on  surfaces  subject  to 
friction  or  impact  such  as  window 
sashes,  doors  or  painted  floors; 

Exposed  soil  with  high  levels  of  lead 
contamination. 

C.  In-place  Management's  Multiple 
Roles 

It  is  important  to  understand  that  in- 
place  management  measures  meet 
different  needs  in  three  general 
situations.  First,  in-place  management 
measures  should  be  instituted  to  clean 
up  lead  paint  and  dust  lead  hazards 
identified  through  the  course  of  risk 
assessments  (for  dwelling  units  where 
full  lead  abatement  actions  are  not 
possible  in  the  near  future).  In  this 
scenario,  in-place  management  amounts 
to  corrective  measures — specifically 
designed  to  clean  up  excessive 
exposures  of  lead  paint  chips  and  dust 
which  have  been  found.  In  addition  to 
cleaning  up  chipping  and  peeling  paint 
and  high  dust  lead  levels,  in-place 
management  involves  taking  steps  to 
stabilize  the  situation  to  prevent 
continuing  or  future  lead  exposures. 

Second,  in-place  management  means 
preventing  acceptable  situations  from 
deteriorating  to  create  excessive  lead 
exposures  in  the  future.  In  this  sense,  in- 
place  management  amounts  to 
preventive  maintenance  and  periodic 
cleaning.  Surfaces  known  or  suspected 
to  be  painted  with  leaded  paint  should 
be  monitored.  If  it  is  suspected  that  lead 
dust  levels  may  be  increasing,  periodic 
clean-ups  should  be  done  to  keep  dust 
lead  from  accumulating  to  dangerous 
levels  on  accessible  surfaces  such  as 
window  sills  (stools)  and  floors. 

Third,  in-place  management  requires 
that  precautions  be  taken  to  avoid 
inadvertently  disturbing  lead-based 
paint  or  otherwise  creating  dust  lead 
hazards  in  the  course  of  other 
maintenance,  repair  or  modernization 
work.  Any  work  disturbing  lead-based 
paint  has  the  potential  for  generating 
dust  lead.  Obviously,  the  level  of  risk  is 
a  function  of  the  scale  of  the  work  and 
the  amount  of  dust  generated,  but  it 
does  not  take  much  dust  lead  to  poison 
a  child  or  adult.  All  maintenance,  repair 
or  modernization  work  encountering 
paint  should  be  carried  out  with 
attention  to  the  potential  for  creating 
lead  hazards.  At  a  minimum,  in-place 
management  urlll  include  a  rigorous 
clean  up  at  the  conclusion  of  any  repair 
project  which  disturbs  lead-based  paint 

D.  Funding  Corrective  Measures  Under 
the  Comprehensive  Improvement 
Assistance  Program 

Section  14(a)(5)  of  the  United  States 
Housing  Act  of  1937.  as  amended  by  the 
Appropriations  Act,  provides  that 


effective  interim  measures  (in-place 
management)  to  reduce  and  contain  the 
risks  of  lead-based  paint  poisoning 
recommended  as  a  result  of  a 
professionally  administered  risk 
assessments  are  eligible  modernization 
costs.  In-place  ihanagement  includes 
cleaning  and  re-painting;  education  of 
residents,  training  and  equipping  of 
employees;  regular  monitoring  of 
painted  surfaces;  and  modifications  to 
existing  maintenance  and  management 
practices. 

E.  In-place  Management  Principles  and 

Safeguards 

1.  Sound  Maintenance  Program  and 
Practices 

The  success  of  in-place  management 
strategies  for  controlling  lead-based 
paint  and  dust  exposures  is  directly 
affected  by  a  housing  authority's  overall 
maintenance  program  and  management 
practices.  A  number  of  the  questions 
included  in  the  Risk  Assessment 
Protocol  are  intended  to  highlight 
weaknesses  in  a  housing  authority's 
maintenance  and  management 
practices — the  more  "NO"  answers,  the 
more  serious  the  problem  or  potential 
problems.  If  the  risk  assessment 
suggests  problems,  housing  authorities 
are  encouraged  to  retain  a  consultant  to 
evaluate  and  modify  maintenance  and 
work  practices.  Industrial  engineers 
normally  perform  this  type  of 
consultation.  An  engineer  familiar  with 
public  housing  operations  and  funding 
mechanisms  is  recommended. 

2.  Worker  Protection  and  Training 

It  is  essential  that  all  housing 
authority  staff  and  others  direcUy 
involved  with  reducing  lead-based  paint 
hazards  have  instruction  provided  by 
qualified  trainers  to  make  them  aware  of 
the  hazards  of  lead,  proper  procedures 
and  work  practices,  and  the  need  for 
protective  equipment  and  proper 
hygiene.  Great  care  must  be  exercised  to 
protect  workers  from  excess  lead 
exposures  and  to  prevent  them  from 
taking  lead  dust  home  on  their  clothing 
or  belongings  which  could  then  poison 
their  children. 

Corrective  Actions.  Common  sense 
must  be  used  in  selectiiig  the  worker 
protection  appropriate  to  the  task  at 
hand.  Workers  conducting  in-place 
management  projects  to  correct  hazards 
found  during  risk  assessments  (either 
chipping  and  peeling  lead-based  paint  or 
elevated  lead  dust  levels)  should  wear 
the  full  protective  gear  recommended  for 
abatement  work  in  the  "Interim 
Guidelines."  This  includes  coveralls 
(preferably  disposable);  shoe  coverings; 
hair  coverings;  gloves;  safety  goggles; 


and  a  property  fitted,  negative-pressure 
half-face  mask  respirator  with  a  HEPA 
filter. 

Workers  on  projects  to  correct 
hazards  identified  through  risk 
assessments  (and  other  projects  which 
could  disturb  lead-based  paint  and 
generate  significant  dust)  must  not  eat 
drink  or  smoke  on  the  job;  hands  and 
face  must  be  washed  before  breaks  and 
at  the  end  of  the  workday.  Breaks 
should  be  taken  away  from  the  work 
areas.  Work  clothes  should  not  be  worn 
home.  Workers  should  wear  protective 
work  clothes  instead  of  street  clothes  or 
they  should  wear  protective  garments 
over  their  street  clothes.  Work  clothes 
should  be  disposed  of  or  laimdered.  If 
shower  facilities  are  not  available  on- 
site  or  at  the  housing  authority's 
maintenance  shops,  workers  should 
shower  and  wash  their  hair  immediately 
upon  returning  to  their  homes. 

Preventive  Maintenance  and  Repairs. 
Activities  related  to  preventive 
maintenance,  such  as  normal  repainting, 
and  routine  cleaning  may  be  carried  out 
with  lesser  protection,  depending  on  the 
scale  of  the  project  and  the  potential  for 
exposure.  At  the  sapie  time,  it  is 
important  that  workers  understand  the 
need  for  proper  hand  washing  and 
personal  hygiene  when  workifig  with 
painted  surfaces  that  may  contain  lead. 
Workers  engaged  in  other  renovation 
or  repair  projects  which  may  encounter 
lead-based  paint  must  be  protected  from 
exposures  and  must  take  the  necessary 
precautions  to  control  contain  and 
clean  up  lead  dust  The  level  of 
protection  and  controls  should  be  keyed 
to  the  scale  of  the  project  and  its 
potential  for  dust  generation.  At  one 
extreme,  a  light  switch  or  a  door  handle 
can  be  replaced  without  great  concern 
over  lead  dust  generation.  At  another 
level,  a  kitchen  renovation  or  window 
replacement  project  may  well  create 
tremendous  exposures,  tantamount  to  a 
full-scale  abatement  project.  In  any 
event,  surrounding  surfaces  should  be 
protected  to  capture  any  dust  or  paint 
chips  generated  during  any  work. 

It  is  the  responsibility  of  the  housing 
authority's  maintenance  supervisor  to 
assure  that  workers  engaged  in  in-place 
management  corrective  actions, 
preventive  maintenance  and  repair 
projects  are  properly  protected.  Workers 
engaged  in  in-place  management 
activities  to  correct  hazards  identified  in 
risk  assessments  should  be  subject  to 
medical  monitoring  procedures  outlined 
in  the  HUD  Interim  Lead-Based  Paint 
Guidelines.  Briefly,  this  means 
preplacement  medical  examinations, 
periodic  medical  examinations,  and 
blood  lead  monitoring. 
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3.  Protectipn  of  Residents 

Corrective  Action.  Housing  residents 
should  not  be  permitted  in  the  unit  or  in 
the  vicinity  of  the  job  while  corrective 
actions  are  being  carried  out.  Residents' 
belongings  should  be  protected  from 
possible  exposure  to  lead-based  dust 
released  during  the  project.  In  most 
cases  in  which  more  than  a  single 
workday  is  required  to  complete  the  job. 
it  will  be  cost  effective  to  permit 
residents  to  return  to  their  dwellings 
each  night.  In  these  cases,  a  complete 
cleanup  will  be  required  at  the  end  of 
each  workday  before  residents  are 
permitted  to  return  to  the  space  or  room. 

Preventive  Maintenance  and  Repairs. 
In  most  cases,  it  may  be  possible  to 
conduct  preventive  maintenance  and 
repair  projects  while  residents  remain  in 
their  homes.  Care  should  be  exercised  to 
keep  residents  and  their  children  away 
from  the  work  area  and  to  protect  their 
belongings  from  possible  dust  lead 
contamination. 

4.  Preparabon  of  Work  Area 

For  any  corrective  action, 
maintenance  or  repair  work  involving 
lead-based  paint,  it  is  important  that 
steps  be  taken  in  advance  of  the  actual 
work  to  contain  lead  dust  and  make 
cleanup  easier.  Detailed  instructions  are 
included  in  the  following  section  dealing 
with  specific  hazard  situations.  As  a 
general  rule,  plastic  sheeting  should  be 
put  down  to  prevent  lead-based  paint 
chips  and  dust  from  contaminating  the 
ground,  the  dwelling  unit,  or  resident's 
belongings. 

5.  Cleanup  Procedures 

Cleanup  is  one  of  .the  most  important 
components  of  any  in-place 
management  project.  Unless  great  care 
is  taken  to  cleanup  debris,  paint  chips 
and  dust  lead,  the  dwelling  may  be  more 
hazardous  after  treatment  than  it  was 
before.  Dust  lead  is  invisible,  sticky  and 
hard  to  clean  up. 

Corrective  Actions.  At  the  end  of  each 
day,  dust  and  debris  should  be  cleaned 
up  and  removed  so  as  not  to  be  further 
tracked  around.  Debris  should  be  misted 
with  water  prior  to  sweeping  and  then 
placed  in  double  4-mil  or  6-mil  plastic 
bags.  A  HEPA  vacuum  should  be  used  to 
pick  up  remaining  dust. 

At  the  end  of  a  corrective  action  work 
(or  repair  work  which  generates 
significant  amounts  of  dust  lead],  clean- 
up consists  of  a  three-step  process: 

(a)  a  HEPA  vacuum  should  be  used  to 
remove  all  surface  dust  and  small 
debris; 

(b)  a  wet  washing  should  follow  using 
TSP  detergent.  Care  should  be  taken 
each  time  the  cleaning  mixture  is 


exchanged  to  ensure  that  dirty  water  is 
not  allowed  to  contaminate  surfaces. 
The  use  of  a  two-bucket  system  works 
well:  one  bucket  contains  the 
phosphate/water  wash  and  the  second 
contains  clear  water  for  mop/rag 
washing.  And  finally, 

(c)  a  final  HEPA  vacuuming. 

Cleaning  equipment  should  be 
cleaned  before  use  in  another  dweUing. 
Rags  and  mops  used  for  clean-up  in 
projects  involving  lead-based  paint  and 
dust  should  not  be  used  for  other 
purposes. 

Preventive  Maintenance  and  Repair 
Projects.  The  intensity  of  the  cleanup 
should  be  based  on  the  scale  of  the 
maintenance  or  repair  project  and  the 
amount  of  dust  lead  generated.  If  a 
repair  project  generates  extensive  dust 
lead,  the  full  cleanup  procedures 
recommended  above  for  corrective 
actions  should  be  followed.  In  other 
cases,  traditional  cleanup  procedures 
can  be  used,  with  additional  emphasis 
for  dust  lead.  Wet  mopping  or  wet 
wiping  with  TSP  detergent  should  be  a 
routine  clean  up  procedure  for  projects 
which  generate  even  small  amounts  of 
dust  lead. 

6.  Disposal  of  Debris 

It  is  important  for  housing  authorities 
to  develop  a  practice  of  minimizing 
waste  production  and  preventing  waste 
products  from  entering  the  environment. 
Because  of  the  limited  scope  and  nature 
of  most  in-place  management  activities, 
the  MD  15  accumulation  of  hazardous 
waste  should  be  minimal.  Unless 
contaminated  components  are  removed 
for  replacement,  waste  will  typically  be 
limited  to  paint  chips,  dust  containing 
lead,  contaminated  cleaning  supplies, 
disposable  cleaning  equipment  and 
clothing,  plastic  films  used  as  protective 
coverings  and/or  catchments,  and  filter 
products.  Certain  wastes  from  an  in- 
place  management  project,  either  solid 
or  liquid,  may  be  classified  as 
hazardous.  If  so.  they  will  have  to  be 
treated  as  such  and  handled  by  a 
licensed  transporter  or  treatment  firm. 
All  debris  from  a  project,  whether 
classified  as  hazardous  or  not,  must  be 
contained  and  transported  in  such  a 
way  as  to  prevent  the  dispersal  of  lead- 
bearing  dust  chips  or  contaminated 
liquid  into  the  environment.  Lead  debris 
should  never  be  sent  to  a  solid  waste 
incinerator,  a  disposal  method  that 
disperses  lead  into  the  air.  Any  lead- 
containing  by-products  should  be 
considered  as  hazardous  and  should  be 
disposed  of  in  strict  accordance  with 
State  and  local  requirements  for 
disposal  of  limited  quantities  of  lead 
waste. 


7.  Clearance  Testing 

Corrective  Actions.  After  the  clean-up 
is  completed  for  all  corrective  actions, 
the  unit  or  work  area  should  be  tested  to 
assure  that  hazardous  amounts  of  lead 
dust  are  not  lefT  behind. 

Clearance  Standard 

Several  states  have  adopted  a  post- 
abatement  dust  standard  which  has 
been  included  in  the  HUD  Interim 
Guidelines.  The  abatement  clearance 
standard  was  based  on  a  health-based 
study  on  dust  lead  and  modified  slightly 
based  upon  experience  of  what  is 
practical  and  possible.  The  standard 
applied  to  post  in-place  management 
clearance  is  similar.  The  in-place 
management  clearance  standard  allows 
the  following  maximum  levels  of  lead  in 
dust: 

Floors:  200  ^g/sq.ft..  Window  Sills 
(Stools):  500  ftg/sq.ft..  Window  Wells: 
800  ^g/sq.ft. 

Dust  Sampling  and  Laboratory 
Measurements 

Persons  collecting  dust  samples  and 
laboratories  measuring  dust  lead  levels 
should  be  thoroughly  familiar  with  the 
recommended  sampling  and  analysis 
protocols  for  dust  contained  in  the  HUD 
Interim  Guidelines  as  they  are  to  be 
followed  for  testing  in  connection  with 
in-place  management. 

Interpretation  of  Test  Results 

Dust  readings  in  excess  of  200 
micrograms  per  square  foot  {/xg/sq  ft)  on 
floors,  500  Mg/sq  ft  on  window  sills/ 
stools  or  800  fig/sq  ft  on  window  wells 
are  considered  positive  readings.  In  any 
housing  development,  if  a  component 
has  one  or  more  positive  readings,  the 
housing  authority  has  the  option  of 
either  testing  all  occurrences  of  the 
component  in  question,  or  implementing 
in-place  management  actions  for  oil  of 
the  components  in  question.  The  exact 
nature  of  the  actions  depends  upon 
factors  such  as  whether  or  not  lead- 
based  paint  is  known  to  be  present. 

Repeating  the  Final  Cleanup 

Following  any  failure  to  clear  the  first 
clearance  test,  the  housing  authority 
should  verify  that  the  cleanup 
procedures  followed  were  in 
conformance  with  the  prescribed 
cleanup  procedure.  A  second  clearance 
failure  probably  suggests  that  the  source 
of  the  lead  may  be  severe  enough  to 
warrant  the  full  abatement  of  lead 
hazards  in  the  dwelling. 

Preventive  Maintenance  and  Repair 
Projects.  Clearance  testing  is  typically 
not  indicated  for  preventive 
maintenance  and  repair  projects  unless 
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a  substantial  amounts  of  lead  dust  is 
generated. 

8.  Follow-on  Monitoring 

Dwelling  units  and  public  spaces 
covered  by  in-place  management  should 
be  reinspected  periodically  to:  (1)  verify 
that  previously  restored  surfaces  remain 
in  sound  condition;  (2)  identify  the 
occurrence  and  extent  of  additional 
painted  surface  failures;  and,  (3)  check 
for  the  presence  or  reoccurrence  of 
excessive  dust  and  assess  the  quality  of 
housekeeping.  This  could  occur  as  a  part 
of  the  annual  inspection,  or  when  a 
dwelling  is  prepared  to  be  reoccupied. 

At  a  minimum,  walk-through  visual 
inspections  should  be  performed  on  a 
yearly  basis  by  personnel  who  are 
knowledgeable  about  lead  hazards  and 
in-place  management  activities.  Public 
spaces  should  also  be  inspected  on  a 
regular  basis. 

Residents  should  be  encouraged  to 
report  cracked,  peeling  paint  as  it 
occurs. 

9.  Tenant  Education.  It  is  the 
responsibility  of  the  housing  authority  to 
provide  all  tenants  with  young  children 
an  educational  guide  developed  by 
HUD.  This  guide  makes  clear  that 
parents  also  have  an  important  role  to 
play  in  protecting  their  children  from 
lead  poisoning.  The  guide  stresses  the 
importance  of  wet  mopping  and  wet 
wiping  to  control  lead  dust  levels.  It  also 
emphasizes  the  importance  of  washing 
children's  hands  and  providing  a  good 
diet.  Tenants  should  be  encouraged  to 
call  to  the  attention  of  the  housing 
authority  any  chipping  or  peeling  paint. 
Finally,  the  housing  authority  should 
encourage  tenants  to  have  their  children 
under  age  six  a  blood-lead  test. 

F.  Specific  In-place  Management 
Corrective  Action  Strategies 

1.  Deteriorating  Exterior  Paint 

Deteriorated  exterior  surfaces  with 
cracked/peeling/flaking/dusting  paint 
may  be  releasing  lead  paint  chips  and 
dust  lead.  The  resulting  dust  lead 
frequently  finds  its  way  into  dwellings. 

Recommended  Action 

.  Deteriorated  exterior  surfaces  are  to 
be  repaired  to  obtain  a  smooth  surface 
which  can  be  repainted.  This  will 
require  corrective  work  that  will  require 
the  removal  of  loose  paint  and  dust, 
cleaning  the  surface,  and  repealing  the 
surface  by  painting.  The  purpose  is  to 
restore  the  integrity  of  the  paint  film  on 
th€  exterior  surface  and  control  further 
deterioration  of  the  paint. 

For  the  removal  of  loose  paint  or 
painted  material,  "wet  scraping"  is  to  be 
employed.  This  means  that  both  the 


painted  surface  and  the  scraping  tool 
are  to  be  kept  wet  with  water  during  the 
scraping  process  to  minimize  the  release 
of  lead  dust  and  the  dispersal  of  lead 
paint  chips. 

Because  of  the  possibility  of  releasing 
and  dispersing  hazardous  debris  and 
dust  during  the  corrective  work, 
residents  should  not  be  permitted  in  the 
vicinity  of  the  work  during  repair 
activities.  Access  should  be  restricted 
until  thorough  cleanup  activities  have 
been  completed  following  the  work.  (It 
may  be  necessary  to  fence  or  cordon-off 
the  immediate  work  area  to  prevent 
unauthorized  access,  or  if  possible, 
identify  an  alternate  building  entrance 
for  residents'  use  during  the  work.) 

Sequence  of  Steps 

a.  Planning  the  Corrective  Action: 
Residents  are  expected  to  have  access 
to  their  residences  during  the  period  of 
exterior  corrective  work.  Work  activities 
that  require  more  than  one  day  for 
completion  should  be  scheduled  so  that 
each  day's  work  (including  cleanup)  can 
be  accomplished  within  the  housing 
authority's  normal  work-day. 

b.  Area  Protection:  Protect  all  area(s) 
immediately  adjacent  to  and  below  the 
work  with  a  6-mil  polyethylene  film  to 
protect  the  ground  and  shrubbery,  and 
to  retain  wet  debris  and  dust  that  will 
be  created  during  the  surface  treatment. 
This  covering  should  extend  out 
horizontally  from  the  base  of  the  wall 
for  a  distance  that  is  equal  to  half  the 
height  of  the  wall  surface  being  treated. 
(Though  reasonably  tough,  avoid 
unnecessary  traffic  over  6-mil  film  to 
reduce  chance  of  puncturing.  In 
addition,  if  the  ground  surface  is  rough  it 
may  be  necessary  to  double  the  film  to 
minimize  the  occurrence  of  punctures.) 
Joints  or  tears  in  the  polyethylene  film 
should  be  sealed  with  duct  tape.  Any 
tears  that  occur  in  coverings  during  the 
work  should  be  repaired  immediately. 

c.  Surface  Preparation:  The  building 
surfaces  to  be  corrected  should  be 
moistened  with  a  fine  spray  of  water 
from  a  garden  sprayer  or  atomizing 
bottle.  Care  should  be  taken  to  assure 
that  electricity  is  shut  off  to  exterior 
outlets  and  switches  in  the  immediate 
vicinity  of  anticipated  work  before  any 
moisture  is  applied  to  surfaces. 

d.  Wet  Scraping:  Loose,  peeling/ 
flaking  material  shall  be  removed  from 
the  3urface(3)  by  wet  scraping  the 
surface(s)  to  obtain  a  smooth  cleanable 
surface  that  can  be  repainted.  The 
scraping  tool  should  have  a  soft,  piliable 
blade  of  plastic  or  rubber  that  will  not 
damage  or  gouge  the  material.  The  blade 
should  be  rigid  enough,  however,  to 
remove  rough,  jagged  edges  of  the 
broken  paint  surface.  The  resulting 


surface  should  be  free  of  jagged,  rough 
edges,  or  snags  that  would  interfere  with 
the  paint  or  coating's  ability  to  bridge 
any  remaining  gaps.  The  rubber  blade 
squeegee  that  is  used  for  cleaning 
automobile  windshields  may  be 
satisfactory.  (One  style  has  a  fabric 
covered  foam  or  sponge  on  the  back  of 
the  blade  for  wetting  the  surface.) 
Commercially  available  plastic  scraping 
pads  that  are  for  use  with  liquid  or 
chemical  paint  strippers  may  also  be 
effective  for  wet-scraping  and  the 
smoothing  of  roughened  surfaces. 

During  the  course  of  wet  scraping,  the 
debris  should  be  gathered  as  with  a 
wet/dry  vacuum  as  often  as  necessary 
to  minimize  its  being  carried  away  by 
the  wind.  At  a  minimum,  this  should  be 
done  at  the  end  of  each  work  day. 

It  may  be  necessary  to  spray  or  re-wet 
fallen  debris  to  prevent  its  being 
scattered  or  blown  off  the  protective 
covering. 

Workers  should  be  cautioned  about 
the  hazards  of  walking  on  polyethylene 
film  which  is  extremely  slippery  when  it 
is  weL  Care  should  be  taken  to  prevent 
the  tracking  of  debris  off  the  protective 
covering.  Workers  should  clean  or 
remove  shoe  coverings  before  leaving 
the  area  of  the  work. 

e.  Cleaning  Surfaces:  Following  wet- 
scraping,  the  8urface(s)  should  be 
cleaned  with  a  damp  sponge  to  remove 
small  particles  and  dust.  It  may  be 
necessary  to  "degloss"  the  surface 
before  resealing.  Cleaning  with  tri- 
sodium  phosphate  (TSP)  followed  by  a 
clean  water  wash  will  degloss  as  well  as 
clean.  The  surface  should  be  permitted 
to  dry  thoroughly  in  preparation  for 
repainting  or  resealing. 

f.  Surface  Sealing:  The  "clean"  dry 
8urface(3)  are  to  be  sealed  with  an 
enamel  paint  or  coating  material  that 
results  in  a  smooth,  cleanable  surface. 
The  paint  or  coating  should  be  applied 
in  accordance  with  the  manufacturer's 
instructions. 

g.  Removal  of  Protective  Coverings:  At 
conclusion  of  the  corrective  work,  (or  at 
the  end  of  the  work-day  on  multi-day 
activities  when  the  work  area  cannot  be 
secured  from  access  by  residents)  the 
protective  polyethylene  coverings 
should  be  carefully  removed,  retaining 
any  remaining  debris/dust.  The 
coverings  and  debris  should  be  disposed 
of  in  accordance  with  local  disposal 
practices/regulations.  Previously  used 
plastic  covering  material  should  not  be 
used  again  within  dwellings.  (Cleaning 
of  the  equipment,  including  ladders  and 
scaffolding  while  on  the  protective 
covering  may  simplify  the  collection  of 

.  debris  and  liquid  waste.) 
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h.  Disposal  of  Waste  and  Debris:  All        chips  and  other  debris  prior  to  disposal,      pending  disposal  in  accordance  with 
retained  liquid  waste  should  be  poured       Filtered  materials  should  be  placed  in         State  and/ or  local  requirements, 
through  a  filter  cloth  to  remove  paint  plastic  bags  and  stored  in  a  secure  area      bilung  code  42io-33-m 
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2.  Deteriorating  Interior  Lead-Based 
Paint 

The  procedures  for  treating 
deteriorating  interior  paint  are  similar  to 
those  discussed  above  for  exterior  paint. 
However,  greater  attention  must  be 
given  to  controlling,  testing,  and 
cleaning  up  dust  lead  as  well  as 
protecting  residents'  belongings. 

Sequence  of  Steps 

If  the  area  of  deteriorated  interior 
paint  to  be  treated  exceeds  one  square 
foot,  or  it  is  likely  that  dust  will  be 
created  during  the  work,  the  procedures 
described  below  shall  be  followed: 

a.  Planning  the  Corrective  Action: 
Because  residents  are  expected  to  return 
to  their  residences  for  the  night, 
corrective  work  that  requires  more  than 
one  day  for  completion  should  be 
scheduled  so  that  each  day's  work,  and 
subsequent  cleanup,  can  be  carried  out 
within  the  housing  authority's  standard 
work-day.  Each  room  or  space  in  which 
corrective  action  occurs  is  to  be  cleaned 
at  the  end  of  the  work-day  so  that 
residents  can  return  for  the  night. 

b.  Protection  of  Residents  and 
Personal  Belongings:  Residents  (and  to 
the  extent  practicable  furnishings/ 
personal  belongings)  are  required  to  be 
removed  from  the  room  or  space  in 
which  actual  corrective  work  is  being 
conducted.  Furnishings  and  personal 
belongings  that  remain  in  the  room  or 
spac^  are  to  be  protected  with  duct-tape 
sealed  polyethylene  covering.  All  floors 
in  the  work  areas  must  be  covered,  all 
ductwork  and  registers,  and  all  cabinets, 
drawers,  etc.,  must  be  sealed.  The  work 
area  should  be  sealed  from  the  rest  of 
the  residence.  Residents'  entry  to  the 
room/space/  work  area  is  to  be 
prevented  unti  cleanup  has  been 


completed  at  the  conclusion  of  the  work 
or,  at  the  end  of  the  work-day,  which 
ever  occurs  sooner. 

c.  Area  Protection;  Cover  all  area(s) 
immediately  adjacent  to  the  work  with  a 
6-mil  polyethylene  film  to  contain  the    • 
wet  debris  and  dust  that  may  be 
dislodged  during  the  corrective  work. 
All  joints  and  edges  of  the  polyethylene 
covering  should  be  sealed  with  duct 
tape. 

d.  Surface  Preparation:  The  surfaces 
to  be  corrected  should  be  moistened 
(but  not  flushed]  with  water  from  a 
sprayer  or  atomizing  spray  bottle.  (Care 
should  be  taken  to  assure  that  electricity 
to  outlets,  switches  and  appliances  in 
the  immediate  vicinity  of  the  work  is 
turned  off  before  any  moisture  is 
introduced  to  surfaces.) 

e.  Wet  Scraping:  Loose,  peeling/ 
flaking  material  should  be  removed  from 
the  8ujrface(s]  by  wet  scraping  the 
surface(s)  with  the  objective  of 
obtaining  a  smooth  cleanable  surface. 
The  scraping  tool  should  have  a  soft, 
pliable  blade  of  plastic  or  rubber  that 
will  not  gouge  the  surface.  It  should  be 
rigid  enough,  however,  to  remove  the 
rough,  jagged  edges  of  paint.  The  rubber 
blade  squeegee  that  is  used  for  cleaning , 
automobile  windshields  may  be 
satisfactory.  (One  style  has  a  fabric 
covered  rubber  sponge  on  the  back  of 
the  blade  for  introducing  water  to  the 
surface.)  Commercially  available  plastic 
scraping  pads  for  use  with  liquid  or  wet 
chemical  paint  strippers  may  also  be 
effective  for  wet  scraping  roughened 
surfaces. 

During  the  wet  scraping,  the  debris 
should  be  collected  frequently  with  a 
wet/dry  vacuum  to  minimize  tracking  or 
spreading  the  removed  material 
throughout  the  room  or  space. 


f.  Cleaning  Surfaces:  The  wet-scraped 
surface(s)  should  be  cleaned  with  a 
damp  sponge  and  permitted  to  dry  in 
preparation  for  repainting  or  resealing, 
which  should  be  done  in  accordance 
with  the  coating/paint  manufacturer's 
instructions.  Surface  preparation  often 
requires  "deglossing"  as  well  as 
cleaning.  In  that  case,  cleaning  with  TSP 
followed  by  a  clean  water  wash  will 
degloss  as  well  as  clean. 

g.  Surface  Sealing:  The  "wet-scraped," 
dried  8urface(s]  are  to  be  sealed  with  a 
paint  or  coating  that  yields  a  smooth 
surface — one  from  which  future  dust  can 
be  easily  cleaned  with  a  damp  sponge  or 
cloth,  without  causing  further  damage  to 
the  surface.  The  sealed  surface  should 
be  free  of  jagged,  rough  edges,  or  snags. 

h.  Remove  Protective  Coverings:  At 
conclusion  of  the  corrective  work,  or  at 
tbe  end  of  the  work-day  on  multi-day 
activities,  protective  polyethylene 
coverings  should  be  carefully  removed, 
containing  any  debris/dust,  bagged  in 
plastic,  and  stored  in  a  secure  place 
outside  the  dwelling  for  eventual 
disposal  in  accordance  with  local 
disposal  practices/regulations. 
Polyethylene  coverings  should  not  be 
reused  in  dwelling  units. 

i.  Cleanup:  A  final  clean-up  of  the 
corrected  surfaces  and  surrounding 
work  area,  room  or  space  is  to  be 
conducted  at  the  end  of  each  work  day 
with  a  HEPA  vacuum,  a  high  phosphate 
wash,  followed  by  a  final  HEPA 
vacuuming.  See  separate  discussion  in 
this  guide  under  "Clean-up  Procedures". 

j.  Dust  Testing:  Dust  testing  is  to  be 
done  in  accordance  with  the  protocols 
listed  in  the  HUD  Interim  Guidelines 
and  summarized  in  this  guide  under 
"Clearance  Testing". 

BILUNO  CODE  42tO-33-H 
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BILUNG  COOC  43tO-33-C 


3.  Excessive  Lead  Dust  in  Units  Without 
Deteriorating  Paint 

Ingesting  and  inhaling  dust  lead  is  the 
most  common  way  that  children  are 
exposed  to  lead.  Dust  lead  is  created  as 
lead-based  paint  "chalks"  or  ages;  it  is 
created  at  friction  points  through 
opening  and  closing  of  windows  with 
frames  painted  with  lead-based  paint. 
Soil  in  urban  areas  is  often  tainted  with 
lead  from  years  of  use  of  leaded 
gasoline  and  from  industrial  processes 
such  as  smelting.  Much  of  the  dust  lead 
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in  a  dwelling  is  tracked  in  on  shoes  or 
blows  in  through  open  windows.  It  is 
estimated  that  85%  of  the  dust  in  a 
dwelling  is  tracked  in  from  outdoors. 

If  dust  lead  levels  above  the 
prescribed  clearance  levels  persist 
within  the  dwelling,  the  housing 
authority  should  implement  measures 
such  as: 

a.  On  a  regidar  basis,  wash  down 
exterior  walkways,  stairs  and  landings 
where  dust  lead  may  accumulate. 


b.  Locate  door  mats  at  building  and 
dwelling  entrances  to  reduce  the 
tracking  of  dust  lead  into  the  unit  on 
shoes. 

c.  Reiterate  to  residents: 

1.  the  importance  of  good 
housekeeping  measures,  including 
frequent  wet-wiping/wet-mopping  of 
interior  surfaces. 

2.  the  importance  of  frequent  washing 
of  children's  hands  and  toys. 

BILLING  CODE  4210-33-4I 
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Glossary 

Abatement— ^any  set  of  measures 
designed  to  permanently  correct  and 
eliminate  lead-based  paint  hazards. 
Abatement  includes  the  removal  of 
lead-based  paint  and  lead-contaminated 
dust,  the  permanent  containment  or 
encapsulation  of  lead-based  paint,  the 
replacement  of  lead-painted  surfaces  or 
fixtures,  and  the  removal  or  covering  oP 
lead  contaminated  soil.  Abatement  also 
includes  all  preparation,  clean-up. 
worker  protection,  disposal,  and  post- 
abatement  clearance  testing  activities 
associated  with  such  measures. 

Accessible  Surface — an  interior  or 
exterior  surface  that  is  accessible  for  a 
young  child  to  mouth  or  chew. 

Common  Areas — a  room  or  area  that 
is  accessible  to  all  tenants  in  a  building 
or  development  (e.g..  hallway, 
vestibule). 

Comprehensive  Testing — the 
systematic  inspection  of  a  housing 
development  for  the  presence  of  lead- 
based  paint  using  x-ray  fluorescence 
(XRF)  equipment  to  screen  building 
components  and  laboratory  analysis  of 
paint  samples  where  XRF  readings  are 
inconclusive. 

Defective  Paint  Surface — paint  which 
is  cracking,  flaking,  chipping  or  peeling 
from  a  building  component  (e.g..  window 
.sill,  door  or  door  frame,  etc.). 

Family  Development — a  development 
assisted  under  the  U.S.  Housing  Act  of 
1937  (other  than  section  8  or  17  of  the 
Act)  which  is  not  an  elderly  project.  For 
this  purpose,  an  elderly  project  is  one 
which  was  designated  for  occupancy  by 
the  elderly  at  its  inception  (and  has 
retained  that  character)  or,  although  not 
so  designated,  for  which  the  PHA  gives 
preference  in  tenant  selection  (with 
Department  of  Housing  and  Urban 
Development  approval  for  all  units  in 
the  development  to  elderly  families.  A 
building  within  a  mixed-use 
development  which  meets  these 


qualifications  shall,  for  purposes  of  this 
document,  be  excluded  from  any  family 
development. 

High  Efficiency  Particle  Air  (HEPA) 
Filter — a  filter  capable  of  filtering  out 
particles  of  0.3  microns  or  greater  from  a 
body  of  air  at  99.97%  efficiency  or 
greater. 

In-Place  Management — a  process  in 
which  a  housing  authority  will  take  to 
reduce  excessive  exposures  to  lead  and 
protect  occupants  from  lead  poisoning  in 
units  pending  abatement. 

Inspection — determines  the  condition 
of  paint  on  a  surface  and  the  condition 
of  the  painted  surface. 

Lead-Based  Paint  Hazard — paint  or 
other  surface  coatings  that  contain  lead 
in  excess  of  limits  established  by  the 
Department  of  Housing  and  Urban 
Development. 

Lead  in  Dust — interior  house  surface 
dust  that  contains  an.area  mass 
concentration  of  lead  which  may  pose  a 
threat  of  adverse  health  effects  in 
pregnant  women  or  young  children. 

Lead  in  Soil — accessible  soil  on 
residential  real  property  that  contains 
lead  in  excess  of  the  level  determined  to 
be  safe  by  the  appropriate  Federal 
agency. 

Multi-Unit  Structures — residential 
buildings/dwelling  units  within  a 
development  which  have  a  similar  style 
of  construction  and  similar  paint  history. 
Factors  that  contribute  to  similar  paint 
history  are  common  ownership  from 
time  of  construction;  similar  occupancy 
patterns  since  construction;  similar 
configuration  and  construction 
materials;  and  are  conterminous  (having 
a  common  boundary). 

Random  Testing — a  surface-by- 
-surface  investigation  of  intact  and  non- 
intact  interior  and  exterior  painted 
surfaces  in  selected  housing  units  for 
lead-based  paint  using  an  approved  x- 
ray  fluorescence  analyzer  or  comparable 
approved  sampling  or  testing  technique. 


Risk  Assessment — an  on-site 
investigation,  including  sampling  in 
housing  constructed  prior  to  1978.  to 
determine  the  existence  and  extent  of 
lead-based  paint  hazards  and  physical 
conditions  that  could  potentially  affect 
the  integrity  of  painted  surfaces. 

Scattered  Site  Housing — residential 
buildings/dwelling  units  which  have 
different  styles  of  construction  and 
unknown  and  unmanaged  paint 
histories.  Factors  that  contribute  to 
unknown  and  unmanaged  paint  histories 
are  multiple  ownerships  from  time  of 
construction;  multiple  occupancy 
patterns  since  construction;  different 
configurations  and  construction 
materials;  and  are  not  conterminous 
(having  no  common  boundary). 

Visual  Inspection — a  surface-by- 
surface  investigation  of  intact  and  non- 
intact  interior  and  exterior  painted 
surfaces. 

Window  Sill — the  building  component 
forming  the  lower  side  (bottom)  of  a 
window  opening. 

T    Window  Stool — the  flat  hon.-^ontal 
molding  fitted  over  the  sill,  on  the 
window  interior,  between  jambs,  which 
comes  in  contact  with  the  bottom  rail  of 
the  (lower)  operating  sash,  and  the 
window  sill. 

Window  Well — the  horizontal  area  of 
the  window  sill  that  comes  in  contact 
with  the  bottom  rail  of  the  operating 
sash  (when  closed),  and  the  window 
stool. 

Worst  Case — units,  common  areas, 
and  exteriors  which  are  suspected  to 
contain  lead-based  paint.  Worst  case 
units,  common  areas,  and  exteriors 
surfaces  are  usually  in  poor  physical 
condition  and  poorly  maintained.  In  this 
document,  worst  case  also  means  units, 
common  areas,  and  exteriors  which  are 
randomly  selected  for  testing  and 
inspection. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  26007;  Amdt  No.  25-77] 

RIN:2120-AO36 

Vibration,  Buffet  and  Aeroelastic 
Stability  Requirements  for  Transport 
Category  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule^ 

SUMMARY:  This  amendment  revises  the 
airworthiness  standards  of  the  Federal 
Aviation  Regulations  (FAR)  for  type 
certification  of  transport  category 
airplanes  concerning  vibration,  buffet, 
flutter  and  divergence.  It  clarifies  the 
requirement  to  consider  flutter  and 
divergence  when  treating  certain 
damage  and  failure  conditions  required 
by  other  sections  of  the  FAR  and  adjusts 
the  safety  margins  related  to  aeroelastic 
stabiity  to  make  them  more  appropriate 
for  the  conditions  to  which  they  apply. 
These  changes  are  made  to  provide 
consistency  with  other  sections  of  the 
FAR  and  to  take  into  account  advances 
in  technology  and  the  evolution  of  the 
design  of  transport  airplanes. 
EFFECTIVE  DATE:  July  29,  1992. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Haynes,  Airframe  and  Propulsion 
Branch  (ANM-112),  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056, 
telephone  (206)  227-2131. 
SUPPLEMENTARY  INFORMATION: 

Backgroiind 

The  term  "aeroelastic"  is  applied  to 
an  important  class  of  phenomena  which 
involves  the  mutual  interaction  between 
the  inertial,  aerodynamic,  and  elastic 
forces  in  a  structure.  These  forces  can 
interact  to  give  rise  to  a  variety  of 
aeroelastic  phenomena  ranging  from 
transient  or  dynamic  responses  as  a 
result  of  external  forces  (vibration  or 
buffeting)  to  aeroelastic  instabilities 
(flutter  or  divergence).  The  importance 
distinction  between  response  and 
instability  phenomena  is  that 
instabilities  are  self-excited,  that  is,  they 
can  exist  even  in  smooth  air  in  the 
absence  of  any  external  forces.  A  slight 
perturbation  of  the  structure  at  or  above 
the  critical  airspeed  is  all  that  is  needed 
to  initiate  the  unstable  condition  which 
then  may  be  maintained  or  grow  to 
destructive  proportions  in  the  absence 
of  any  external  forces. 


Few  aeroelastic  phenomena  fit  neatly 
into  classifications  where  exact 
defmitions  can  be  considered  to  apply 
without  qualification.  The  following 
definitions  should  be  considered  to 
apply  to  classical  aeroelastic 
phenomena  and  used  with  a  certain 
amount  of  judgment  since  not  even  the 
experts  in  the  field  would  agree 
completely  on  any  set  of  definitions. 

1.  Vibration.  An  oscillation  of  the 
structure  or  of  a  control  surface  resulting 
from  an  independent  external 
excitation. 

2.  Buffeting.  A  random  oscillation  of 
the  structure  resulting  from  unsteady 
aerodynamic  forces,  usually  associated 
with  separated  airflow. 

3.  Flutter.  The  unstable  self-excited 
structural  oscillation  at  a  definite 
frequency  where  energy  is  extracted 
from  the  airstream  by  the  motion  of  the 
structure.  The  deformation  and  motion 
of  the  structure  result  in  forces  on  the 
structure  that  tend  to  maintain  or 
augment  the  motion.  The  displacement 
modes  associated  with  flutter 
instabilities  are  sometimes  called 
"flutter  modes." 

4.  Whirl  Flutter.  Flutter  in  which  the 
aerodynamic  and  gyroscopic  forces 
associated  with  rotations  and 
displacements  in  the  plane  of  a  propeller 
or  large  turbofan  play  an  important  role. 
The  displacement  modeiassociated 
with  whirl  flutter  are  sometimes  called 
"whirl  modes." 

5.  Divergence.  A  static  instability  at  a 
speed  where  the  aerodynamic  forces 
resulting  from  the  deformation  of  the 
structure  exceed  the  elastic  restoring 
forces  resulting  from  the  same 
deformation. 

6.  Control  Reversal.  A  condition 
generally  occurring  at  higher  speeds  in' 
which  the  intended  effects  of  displacing 
a  given  component  of  the  control  system 
are  completely  overcome  by  the 
aeroelastic  effects  of  structural 
deformation,  resulting  in  reversed 
command. 

7.  Deformation  Instability.  The  loss  of 
airplane  stability  and  control  as  a  result 
of  the  aeroelastic  effects  of  structural 
deformation. 

Many  of  the  above  terms  have  been 
used  in  the  airworthiness  regulations 
and  associated  advisory  material  for 
many  years  and  there  is  no  intent  to 
redefine  these  phenomena  or  require 
consideration  of  new  phenomena  by  this 
amendment 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM)  No.  89-24 
which  was  published  in  the  Federal 
Register  on  September  12, 1989,  (54  FR 
37768).  The  notice  proposed  to  revise 
and  update  the  requirements  concerning 
vibration,  buffet,  and  aeroelastic 


stability  to  make  these  requirements 
more  consistent  with  modem  transport 
airplane  designs.  It  was  proposed  to 
augment  the  list  of  failures,  malfunctions 
and  adverse  conditions  by  including 
additional  damage  and  failure 
conditions  that  have  been  added  to 
other  sections  of  the  FAR.  In  addition, 
the  FAA  proposed  in  the  NPRM  to 
revise  the  safety  margins  for  aeroelastic 
stability  to  make  them  more  appropriate 
for  the  conditions  to  whch  they  applied 
and  more  consistent  with  advances  in 
technology  of  transport  airplane  design. 
Additional  proposals  were  to  reorganize 
certain  requirertients  sb  that  structural 
load  requirements,  flight  requirements, 
and  aeroelastic  stability  requirements 
would  be  set  forth  in  the  proper  sections 
and  subparts  of  part  25. 

In  the  1940*8,  when  the  first  transport 
airplane  flutter  and  divergence 
requirements  were  introduced,  a  safety 
margin  was  established  by  requiring 
that  the  airplane  be  designed  t'6  be  free 
from  flutter  and  divergence  at  an 
airspeed  20  percent  greater  than  the 
maximum  design  dive  speed.  Flutter 
analyses,  using  the  available  theoretical 
methods  of  that  time,  were  used  to  show 
compliance.  The  20  percent  margin  was 
intended  to  account  for  the  inaccuracy 
in  the  analytical  prediction  of  the  flutter 
speed,  as  established  by  those  early 
methods,  and  to  provide  for  production 
and  service  variations.  The  ability  of  the 
industry  to  substantiate  freedom  from 
flutter  and  other  aeroelastic  instability 
phenomena  has  been  continually 
improving.  Current  analytical  methods  ' 
employ  finite  element  solutions  with 
advanced  unsteady  aerodynamic 
theories  and  can  accommodate 
airplanes  of  complex  configurations.  In 
addition,  model  testing,  ground  vibration 
testing  and  flight  flutter  testing   , 
techniques  have  all  undergone 
significant  improvements.  Complete 
airplane  experimental  modal  analyses 
are  now  commonplace.  Furthermore,  the 
cost  of  these  analytical  methods  and 
testing  techniques  has  been  kept 
reasonable  by  the  advances  in  computer 
technology.  Because  of  these 
improvements,  the  FAA  proposed  in 
Notice  89-24  to  reduce  the  20  percent 
margin  to  15  percent. 

Part  25  has  been  continually  upgraded 
with  failure  and  damage  requirements  in 
other  sections.  Among  these 
requirements  are  the  criteria  for 
complete  loss  of  all  engines  in  §  25.671, 
the  empennage  bird  strike  criteria  of 
§  25.631,  and  the  discrete  source  damage 
criteria  of  S  25.571(e).  These  sections 
generally  require  "no  catastrophic 
failure"  or  "safe  flight  and  landing"  or 
similar  provisions  in  the  event  of 
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specified  failure  conditions.  These 
regulations  have  been  interpreted  to 
require  flutter  substantiation  if  the 
failure  or  damage  event  could  have  a 
significant  effect  on  the  flutter  modes.  In 
Notice  89-24  the  FAA  proposed  to 
amend  S  25.629  to  directly  reference 
many  of  these  requirements  to  make  it 
clear  that  freedom  from  aeroelastic 
instability  is  required  to  be 
demonstrated  for  these  additional 
failure  and  damage  conditions. 

The  design  margin  for  the  fail-safe 
design  conditions  has  been  the  margin 
between  design  cruise  speed,  Vc/Mc 
and  design  dive  speed,  Vd/M|>.  This 
margin  originally  was  25  percent,  but 
has  since  been  reduced  by  the 
incorporation  of  an  upset  criterion  to 
establish  Vd/Md  (§  25.335(b)).  This 
criterion  generally  results  in  a  margin  of 
between  15  and  20  percent  on  modem 
conventional  transport  airplanes  at 
altitudes  where  Vc  is  not  limited  by 
Mach  number.  One  recent  airplane 
design  incorporating  a  speed  protection 
system  would  have  resulted  in  even 
lower  margins  had  the  FAA  not  issued  a 
special  condition  requiring  that  this 
margin  be  at  least  15  percent.  In  Notice 
89-24  the  FAA  proposed  that  the  fail- 
safe margin  not  be  allowed  to  be  lower 
than  15  percent  for  the  fail-safe  design 
conditions.  However,  further 
adjustments  in  the  margin  were 
proposed  for  altitudes  where  design 
speeds  are  limited  by  Mach  number. 

Discussioa  of  Comments 

Comments  were  received  from  foreign 
and  domestic  airplane  manufacturers, 
foreign  airworthiness  authorities, 
airplane  operator  and  manufacturer 
trade  groups,  pilots  associations  and 
private  individuals.  The  majority  of 
commenters  express  support  for  the 
proposals,  especially  in  regard  to  the 
attempt  to  modernize  the  requirements 
and  adjust  the  safety  margins  so  that 
they  are  more  appropriate  for  modem 
transport  airplane  designs  and  take  into 
consideration  modem  technology.  As  a 
result  of  the  conunents,  several  changes 
were  made  to  the  proposals  to  improve 
their  organization  and  clarity. 

One  commenter  suggests  that  the 
references  to  §  25.1309  and  the  use  of 
the  phrase  "extremely  improbable"  in 
the  proposed  rule  be  accompanied  with 
a  numerical  probability  value.  The 
phrase  "extremely  improbable"  was 
contained  in  the  previous  rule  and  was 
not  a  new  proposal  in  the  NPRM. 
Acceptable  methods  of  compliance  are 
described  in  FAA  Advisory  Circular 
1309-lA.  System  Design  and  Analysis. 
However,  &e  FAA  appreciates  the 
commenter's  desire  for  specific 
compliance  criteria  and  is  currently 


assessing  the  need  for  additional 
advisory  material  to  treat  failure 
analyses  as  they  relate  to  flutter.  If 
additional  guidance  is  found  necessary, 
it  will  be  included  in  the  appropriate 
advisoty  circular. 

The  same  commenter  suggests  that  the 
requirement  concerning  oscillatory 
failures  in  the  proposed  S  25.305(f)  was 
more  restrictive  than  the  current 
requirement.  The  commenter  believes 
that  the  requirement  for  the  resulting 
loads  to  be  considered  as  limit  load 
conditions  is  an  increase  in  the  current 
requirements  and  not  consistent  with 
conditions  related  to  failures  which 
should  be  treated  as  ultimate  conditions. 

The  FAA  disagrees.  Limit  leads  (the 
maximum  loads  to  be  expected  in 
service)  are  required  to  be  sustained 
without  permanent  deformation  of  the 
structure.  Ultimate  loads  are  loads  that 
are  required  to  be  sustained  without 
failure,  although  permanent  deformation 
is  allowed.  Section  25.301(a)  states  that 
all  loads  prescribed  in  the  FAR  are  limit 
loads  unless  otherwise  specified.  Only 
loads  from  certain  failure  conditions,  as 
specified  by  the  regulations,  are  allowed 
to  be  treated  as  ultimate  load 
conditions.  These  are  generally  load 
conditions  that  are  independent  of  the 
failure  event  and  not  likely  to  be 
achieved  during  the  time  the  failure 
exists.  However,  the  oscillatory  load 
condition  concerns  loads  that  result 
directly  from  the  failure  itself  and 
involve  a  repetition  of  these  loads  at  a 
rapid  frequency.  These  loads  have 
historically  been  treated  as  limit  loads, 
and  this  amendment  merely  clarifies  the 
requirement  that  this  failure  condition  is 
to  be  treated  as  a  limit  load  condition. 

Several  commenters  object  to  the 
provisions  relating  to  damage  tolerance 
contained  in  paragraphs  §  25.629(d](2] 
(i)  and  (ii)  of  the  NPRM,  which  were 
intended  to  provide  a  means  of 
establishing  the  necessity  for 
considering  single  failures  of  engine 
structiu'es,  engine  mounts,  and  supports 
for  extemal  bodies,  propellers  or 
rotating  machinery.  The  commenters 
believe  that  it  is  inappropriate  to 
establish  damage  tolerance  criteria  in 
§  25.629  that  are  different  and  could  be 
more  restrictive  than  §  25.571  which 
specifically  covers  damage  tolerance 
evaluation.  The  FAA  agrees,  and  the 
paragraphs  have  been  revised  to  provide 
relief  from  the  single  failure  requirement 
for  these  structures  if  an  analysis  under 
§  25.571(b)  and  25.571(e)  indicate  that 
consideration  of  a  single  failure  is 
unnecessary  for  meeting  those 
requirements.  For  the  purposes  of 
organizational  clarity,  this  revised 
requirement  is  consolidated  writh 


§  25.629(d)(3)(ix)  of  the  proposal,  which 
also  referred  to  §  25.571,  and  set  forth  in^ 
§  25.629(d)(8)  of  this  amendment. 
Further  consolidation  of  the  proposed 
§§  25.629(d)(3)(viii)  and  25.629(d)(3)(ix) 
resulted  in  §  25.629(d)(9)  of  this 
amendment. 

Several  commenters  suggest  that  a 
specific  minimum  damping  value  be 
provided  in  the  rule  to  define  a  proper 
margin  of  damping  for  aeroelastic 
modes;  however,  no  suggestions  for 
specific  criteria  were  provided.  The 
current  Advisory  Circular  (AC)  25.629-1, 
Flutter  Substantiation  of  Transport 
Airplanes,  provides  guidance  relative  to 
establishing  a  proper  margin  of  damping 
which  depends  on  the  analytical 
methodology  and  on  the  general 
character  of  the  aeroelastic  mode.  It  is 
not  practicable  to  establish  a  regulatory 
requirement  for  a  specific  damping 
margin  that  would  be  appropriate  in  all 
cases. 

The  majority  of  commenters  express 
support  for  the  change  in  the  flutter 
substantiation  speed  margin  from  1.2  V|> 
to  1.15  Vq.  However,  several 
commenters  are  concemed  that  the 
modem  analytical  methods,  which  they 
believed  to  be  the  basis  for  making  this 
reduction,  are  not  mandated  by 
regulation  nor  necessarily  practiced  by 
all  manufacturers.  As  discussed 
previously,  the  reduction  was  not 
proposed  as  a  result  of  improvements  in 
analytical  methodology  alone;  but  is 
also  attributable  to  improved  testing 
methods  and  improvements  in  other 
related  requirements.  Furthermore,  an 
analytical  speed  margin  alone  does  not 
in  itself  provide  a  guarantee  of  freedom 
from  flutter  regardless  of  its  actual 
value.  This  is  because  many  modes  can 
become  critical  well  within  the  flight 
envelope  by  only  small  changes  in  other 
parameters.  An  extensive  parametric 
investigation  to  establish  sensitivities 
and  to  develop  a  proper  margin  with 
respect  to  all  important  parameters 
(altitude,  air  forces,  rigidity,  mass 
balance,  etc.)  is  an  essential  part  of  any 
aeroelastic  investigation.  This  is  a 
required  certification  practice  for 
transport  airplanes  with  respect  to 
flutter  substantiation  as  explained  in  AC 
25.62»-l. 

Furthermore,  the  analytical  speed 
margins  required  by  the  previous 
regulation  were  inconsistent  with  the 
accuracy  associated  with  predicting 
flutter  for  the  various  conditions.  For 
modem  transport  category  airplanes,  the 
20  percent  margin  was  required  for  the 
nominal  (unfailed)  airplane  at  the  lower 
altitudes  and  these  are  the  most  reliable 
conditions  to  analyze.  However,  the 
analytical  speed  margins  for  the 
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nominal  airplane  at  altitudes  where 
operating  speed  is  limited  by  Mach 
number,  and  for  failure  cases  at  any 
altitude,  were  permitted  to  be  much  less 
than  20  percent  even  though  aeroelastic 
instabilities  for  these  conditions  are  less 
reliably  predicted.  This  amendment 
establishes  a  more  consistent  speed 
margin  for  all  conditions  including 
failure  cases. 

Another  commenter  suggests  that  the 
change  in  the  speed  margin  should  not 
be  allowed  as  long  as  the  FAA  accepts 
the  traditional  "strip  theory"  method  of 
flutter  analysis' and  does  not  mandate 
the  more  recently  developed  "doublet- 
lattice"  method  which  the  commenter 
asserts  to  be  more  reliable.  Since  all 
analytical  methods  have  deficiencies 
with  respect  to  certain  configurations, 
the  FAA  prefers  not  to  mandate  specific 
theoretical  methods  by  regulation.  In 
many  cases,  more  than  one  analytical 
method  may  be  necessary  in  order  to 
overcome  deficiencies  that  a  particular 
method  might  have  with  specific 
configurations.  It  is  necessary  that  any 
analytical  methodology  used  for  flutter 
substantiation  be  validated  for  the 
specific  application  and  be  shown  to 
reliably  predict  the  aeroelastic 
characteristics  of  the  airplane.  This 
validation  is  normally  based  on 
correlation  with  actual  test  data  such  as 
wind  tunnel  data,  ground  vibration  test 
data,  and  flight  test  results.  Guidance 
pertaining  to  validation  of  analytical 
methodology  is  contained  in 
AC  25.62»-  1. 

One  commenter  states  that  the 
requirement  to  consider  mismanagement 
of  fuel  conditions  is  considerably 
beyond  the  normal  design  practices.  The 
FAA  disagrees  since  consideration  of 
fuel  mismanagement  conditions  has 
been  a  standard  practice  for  many 
years,  and,  in  fact,  although  not^ 
explicitly  listed,  has  been  considered 
necessary  in  showing  compliance  with 
§  25.629.  The  new  rule  makes  this 
condition  explicit  by  adding  it  to  the  list 
of  failure  and  adverse  conditions  so  that 
it  cannot  be  overlooked. 

Another  commenter  suggests  that  the 
requirement  for  the  treatment  of  whirl 
flutter  should  include  a  specific 
requirement  to  consider  the  influence  of 
a  non-uniform  airstream  on  propellers 
installed  in  a  pusher  configuration.  The 
general  objective  language,  as  proposed, 
is  sufficient  for  requiring  these 


considerations.  These  analytical  details 
will  be  considered  for  inclusion  in  the 
appropriate  advisory  circular. 

The  same  commenter  also  points  out 
that,  in  addition  to  pitch  and  yaw 
rigidity,  the  translational  rigidity  of 
propeller  axes  can  also  be  important  for 
certain  configurations.  The  FAA  agrees 
and  paragraph  (d)(5)  has  been  revised  to 
delete  the  words  "pitch  and  yaw"  so 
that  it  addresses  "rigidity"  in  general. 

One  commenter  suggests  that  the 
consideration  of  single  failures  in  flutter 
damper  systems  should  not  be  required 
if  they  can  be  shown  to  be  extremely 
improbable.  The  FAA  disagrees;  this 
single  failure  requirement  already 
existed  in  the  previous  regulation  and 
was  intended  to  provide  a  single  failure 
requirement  for  passive  flutter  dampers, 
equivalent  to  that  already  provided  in 
§  25.671(c)(1)  for  flight  control  systems. 
Although  flutter  dampers  are  typically 
mechanical  components,  similar  in 
design  and  criticality  to  mechanical 
control  system  components,  they  may 
not  necessarily  be  considered  part  of  the 
flight  control  system.  Therefore,  it  is 
necessary  to  provide  a  separate  single 
failure  requirement  for  them  in 
§  25.629(d). 

One  additional  change  was  to  delete  a 
statement  in  the  proposal  that  provided 
for  substantiation  of  the  failure  and 
damage  events  by  showing  that  losses  in 
rigidity  or  changes  in  frequency,  mode 
shape,  or  damping  are  within  the 
parameter  investigations  shown  to  be 
satisfactory  in  the  flutter  and  divergence 
investigations.  While  there  is  no  intent 
to  eliminate  this  approach  as  an 
acceptable  means  of  compliance,  the 
FAA  considers  it  uruiecessary  to 
prescribe  it  in  the  regulations.  This 
method  of  compliance  is  specifically 
provided  for  in  AC  25.629-1. 

Regulatory  Evaluation 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to 
the  private  sector,  consumers.  Federal, 
State  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291.  dated 
February  17. 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 


potentialbenefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  increase  in 
consumer  costs,  a  significant  adverse 
effect  on  the  economy  of  $100  million  or 
more,  a  major  increase  in  consumer 
costs,  a  significant  adverse  effect  on 
competition,  or  is  highly  controversial. 

The  FAA  has  determined  that  this  rule 
is  not  "major"  as  defined  in  the 
executive  order,  therefore  a  full 
regulatory  analysis,  that  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulator)'  evaluation, 
this  section  also  contains  a  regulatory 
flexibility  determination  required  by  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354)  and  an  international  trade 
impact  assessment.  If  more  detailed 
economic  information  is  desired  than  is 
contained  In  this  summary,  the  reader  is 
referred  to  the  full  regulatory  evaluation 
in  the  docket. 

Economic  Evaluation 

This  rule  applies  to  manufacturers  of 
airplanes  built  to  part  25  standards.  It 
will  have  no  impact,  positive  or 
negative,  on  the  level  of  safety 
associated  with  the  operation  of 
transport  category  airplanes.  It  will 
provide  a  limited,  but  undetermined, 
amount  of  cost  savings  to  manufacturers 
by  reducing  the  design  margin  for 
airspeed.  Another  benefit  of  the  rule  is 
that  it  will  update,  reorganize  and 
clarify  the  intent  of  various  sections 
within  part  25  concerning  vibration, 
buffet,  flutter  and  divergence.  Since  no 
increase  in  cost  is  associated  with  this 
rule,  and  since  there  are  benefits  of  the 
rule  associated  with  cost  reduction  to 
transport  airplane  manufacturers,  and 
improved  organization,  consistency,  ana 
clarity  within  part  25.  this  rule  is  cost- 
effective. 

The  following  table  summarizes  each 
of  the  changes  and  briefly  assesses  their 
economic  impact. 


Changes 


Creates  §25  305<e).  Incofporates  the  design  requifements  of  §25.251(3)  into 
§25  305.  Oarifies  that  treedom  from  vilxation  need  not  be  demonstrated 
unde<  ta-ilure  conditions. 


Economic  impact 


Oarifies  intent  '61  rule  and  improves  organization  of  regulations   No  economic 
impact. 
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Ctianges 


Reorganizes  contents  of  }  25  629  regarding  the  evaluation  of  loads  into  a  new 

(ar^d  more  pertinent)  §  25  305(f). 

Changes  the  title  of  S  25  629 

Differences  between  propellers  or  s»milar  rotating  devices  ttiat  contrltxrte  "signili- 

cant  dynamic  forces."  and  those  that  do  not. 
Reduces  the  design  margin  for  airspeed  from  20  percent  to  15  percent  to  reflect 

modem  technology  and  aircraft. 
Provides  a  minimum  speed  margin  or  floor  for  aeroeiastic  stat)iMy  artalysis. 


anagimi 


Adds  mismanagfetnent  of  fuel  and  l)ird  strike  incidence  to  the  failure,  malfunction, 

damage  and  acKerse  condtiions  of  S  25.G26(d). 

Requires  aeroeiastic  analysis  of  any  combination  of  feattiered  propellers „ 

Permtts  the  use  of  damage  tolerance  reqwrements  of  J  25  571(b)  tor  evaluating 

structures,  tt^us  eimrwtttirtg  current  confusion. 
Requires  fuH  scale  fbght  flutter  tests  for  new  designs _ „ 


Economw  impad 


Clarifies  mtent  of  the  rule.  No  ecorK>mic  impact 

Editorial  cftange  No  economic  impact. 
Clanfies  intent  of  ttie  rule.  No  economic  impact 

Relieves  manufacturers  of  need  to  meet  unnecessary  design  capabilities  Pro- 
vides a  reduction  of  costs. 

Provides  a  taed  minimum  safety  margin  equivalent  to  tt>e  mmimum  appbed  to 
corrventonal  designs  in  order  to  facilitate  tfie  use  of  new  technology  equip- 
ment Such  as  speed  protection  systems.  Cost  savir^  can  result  from  the  use 
of  the  new  technology  equ^)mem.  Otherwae.  no  economic  impact. 

Consolidates  existing  requirements  No  economic  impact 

Resolves  irx:ons«slencies  in  regulations.  No  economic  anpad. 
Clarifies  ttie  meaning  of  the  regulation.  No  economic  impact 

Clanfies  V)e  means  of  demonstratir>g  compliance  with  existing  requffemenis 


International  Trade  Impact  Assessment 

This  rule  will  have  little  or  no  impact 
on  the  trade  opportunities  for  both  U.S. 
firms  doing  business  in  foreign  countries 
and  foreign  firms  doing  business  in  the 
United  States.  If  foreign  nations  do  not 
adopt  U.S.  standards,  their 
manufacturers  may  be  at  a  disadvantage 
in  the  U.S.  market.  However,  the  impact 
,  is  expected  to  be  sHght.  If  foreign 
manufacturers  do  adopt  U.S.  standards, 
U.S.  manufacturers  selling  abroad  could 
continue  to  design  to  foreign  standards 
which  would  also  meet  U.S.  standards. 

Regulatory  Flexibility  Determination 

Under  the  criteria  of  the  Regulatory 
Flexibility  Act  of  1980  and  FAA  Order 
2100.14A.  (Regulatory  Flexibility 
Criteria  and  Guidance),  the  FAA  has 
determined  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  U.S.  manufacturers  of  transport 
category  airplanes  will  be  affected,  and 
none  of  the  transport  category  airplane 
manufacturers  in  the  United  States 
meets  the  criteria  of  a  small  entity. 

Federalism  Implications 

The  regulations  adopted  herein  do  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  diat  such  a  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion  1 1 

Because  the  requirement  to  consider 
flutter  and  divergence  when  testing 
certain  damage  and  failure  conditions 
required  by  the  FAR  is  not  expected  to 
result  in  a  substantial  cost,  the  FAA  has 
determined  that  this  final  rule  is  not 


major  as  defined  in  Executive  Order 
12291.  This  final  rule  is  considered  to  be 
significant  as  defined  in  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26. 
1979).  In  addition,  since  there  are  no 
small  entities  affected  by  this 
rulemaking,  it  is  certified,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
that  this  final  rule,  at  promulgation,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities.  A  copy  of  the 
final  regulatory  evaluation  prepared  for 
this  project  may  be  examined  in  the 
public  docket  or  obtained  from  the 
person  identified  under  the  caption  "For 
Further  Information  Contact." 

List  of  Subjects  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Amendment 

Accordingly.  14  CFR  part  25  of  the 
Federal  Aviation  Regulations  (FAR)  is 
amended  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  pari  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a).  1355, 
1421, 1423. 1424, 1425. 1428, 1429. 1430,  49 
U.S.C.  106(g)  and  49  CFR  1.47(a). 

2.  By  amending  S  25.251  by  revising 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  25.251    Vibration  and  buffeting. 

(a)  The  airplane  must  be 
demonstrated  in  flight  to  be  free  from 
any  vibration  and  buffeting  that  would 
prevent  contijiued  safe  fli^t  in  any 
likely  operating  condition. 

(b)  Each  part  of  the  airplane  must  be 
demonstrated  in  flight  to  be  free  from 
excessive  vibration  under  any 


appropriate  speed  and  power  conditions 
up  to  Vdp/Mdp.  The  maximum  speeds 
shown  must  be  used  in  establishing  the 
operating  limitations  of  the  airplane  in 
accordance  with  §  25.1505. 

3.  By  amending  §  25.305  by  adding 
new  paragraphs  (e)  and  (f)  to  read  as 
follows: 

9  25.305    Strefigth  and  deformation. 
•        •        «        *        • 

|e)  The  airplane  must  be  designed  to 
withstand  any  vibration  and  buffeting 
that  might  occur  in  any  likely  operating 
condition  up  to  Vd/M|>.  including  stall 
and  probable  inadvertent  excursions 
beyond  the  boundaries  of  the  bilffet 
onset  envelope.  This  must  be  shown  by 
analysis,  flight  tests,  or  other  tests  found 
necessary  by  the  Administrator. 

|f)  Unless  shown  to  be  extremely 
improbable,  the  airplane  must  be 
designed  to  withstand  any  forced 
structural  vibration  resulting  from  any 
failure,  malfunction  or  adverse  condition 
in  the  flight  control  system.  These  must 
be  considered  limit  loads  and  must  be 
investigated  at  airspeeds  up  to  Vc/Mf. 

4.  By  revising  {  25.629  to  read  as 
follows: 

§25.629    Aeroeiastic  stabiltty 
requirements. 

(a)  General.  The  aeroeiastic  stability 
evaluations  required  under  this  section 
include  flutter,  divergence,  control 
reversal  and  any  undue  loss  of  stability 
and  control  as  a  result  of  structural 
deformation.  The  aeroeiastic  evaluation 
must  include  whirl  modes  associated 
with  any  propeller  or  rotating  device 
that  contributes  significant  dynamic 
forces.  Compliance  with  this  section 
must  be  shown  by  analyses,  wind  tunnel 
tests,  ground  vibration  tests,  flight  tests, 
or  other  means  found  necessary  by  the 
Administrator. 

(b)  Aeroeiastic  stability  envelopes. 
The  airplane  must  be  designed  to  be  free 
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from  aeroelastic  instability  for  all 
configurations  and  design  conditions 
within  the  aeroelastic  stability 
envelopes  as  follows: 

(1)  For  normal  conditions  without 
failures,  malfunctions,  or  adverse 
conditions,  all  combinations  of  altitudes 
and  speeds  encompassed  by  the  Vp/Mo 
versus  altitude  envelope  enlarged  at  all 
points  by  an  increase  of  15  percent  in 
equivalent  airspeed  at  both  constant 
Mach  ffiimber  and  constant  altitude.  In 
addition,  a  proper  margin  of  stability 
must  exist  at  all  speeds  up  to  Vq/Md 
and,  there  must  be  no  large  and  rapid 
reduction  in  stability  as  Vd/Md  is 
approached.  The  enlarged  envelope  may 
be  limited  to  Mach  1.0  when  Mp  is  less 
than  1.0  at  all  design  altitudes,  and 

(2)  For  the  conditions  described  in 
S  25.629(d)  below,  for  all  approved 
altitudes,  any  airspeed  up  to  the  greater 
airspeed  defmed  by; 

(i)  The  Vd/Md  envelope  determined 
by  S  25.335(b);  or, 

(ii)  An  altitude-airspeed  envelope 
defined  by  a  15  percent  increase  in 
equivalent  airspeed  above  Vc  at 
constant  altitude,  from  sea  level  to  the 
altitude  of  the  intersection  of  1.15  Vc 
with  the  extension  of  the  constant  cruise 
Mach  number  line.  Mc.  then  a  linear 
variation  in  equivalent  airspeed  to 
Mc+05  at  the  altitude  of  the  lowest  Vc/ 
Mc  intersection;  then,  at  higher  altitudes, 
up  to  the  maximum  flight  altitude,  the 
boundary  defined  by  a  .05  Mach 
increase  in  Mc  at  constant  altitude. 

(c)  Balance  weights.  If  concentrated 
balance  weights  are  used,  their 
effectiveness  and  strength,  including 
supporting  structure,  must  be 
substantiated. 

(d)  Failures,  malfunctions,  and 
adverse  conditions.  The  failures, 
malfunctions,  and  adverse  conditions 


which  must  be  considered  in  showing 
compliance  with  this  section  are: 

(1)  Any  critical  fuel  loading 
conditions,  not  shown  to  be  extremely 
improbable,  which  may  result  from 
mismanagement  of  fuel. 

(2)  Any  single  failure  in  any  flutter 
damper  system. 

(3)  For  airplanes  not  approved  for 
operation  in  icing  conditions,  the 
maximum  likely  ice  accumulation 
expected  as  a  result  of  an  inadvertent 
encounter. 

(4)  Failure  of  any  single  element  of  the 
structure  supporting  any  engine, 
independently  mounted  propeller  shaft, 
large  auxiliary  power  unit^  or  large 
externally  mounted  aerodynamic  body 
(such  as  an  external  fuel  tank). 

(5)  For  airplanes  with  engines  that 
have  propellers  or  large  rotating  devices 
capable  of  significant  dynamic  forces, 
any  single  failure  of  the  engine  structure 
that  would  reduce  the  rigidity  of  the 
rotational  axis. 

(6)  The  absence  of  aerodynamic  or 
gyroscopic  forces  resulting  from  the 
most  adverse  combination  of  feathered 
propellers  or  other  rotating  devices 
capable  of  significant  dynamic  forces.  In 
addition,  the  effect  of  a  single  feathered 
propeller  or  rotating  device  must  be 
coupled  with  the  failures  of  paragraphs 
(d)(4)  and  (d)(5)  of  this  section. 

(7)  Any  single  propeller  or  rotating 
device  capable  of  significant  dynamic 
forces  rotating  at  the  highest  likely 
overspeed. 

(8)  Any  damage  or  failure  condition, 
required  or  selected  for  investigation  by 
§  25.571.  The  single  structural  failures 
described  in  paragraphs  (d)(4)  and  (d)(5) 
of  this  section  need  not  be  considered  in 
showing  compliance  with  this  section  if; 

(i)  The  structural  element  could  not 
fail  due  to  discrete  source  damage 


resulting  from  the  conditions  described 
in  9  25.571(e),  and 

(ii)  A  damage  tolerance  investigation 
in  accordance  with  §  25.571(b)  shows 
that  the  maximum  extent  of  damage 
assumed  for  the  purpose  of  residual 
strength  evaluation  does  not  involve 
complete  failure  of  the  structural 
element 

(9)  Any  damage,  failure,  or 
malfunction  considered  under  §§  25.631, 
25.671.  25.672,  and  25.1309. 

(10)  Any  other  combination  of  failures, 
malfunctions,  or  adverse  conditions  not 
shown  to  be  extremely  improbable. 

(e)  Flight  flutter  testing.  Full  scale 
flight  flutter  tests  at  speeds  up  to  Vpp/ 
MpF  must  be  conducted  for  new  type 
designs  and  for  modifications  to  a  type 
design  unless  the  modifications  have 
been  shown  to  have  an  insignificant 
e^ect  on  the  aeroelastic  stability.  These 
tests  must  demonstrate  that  the  airplane 
has  a  proper  margin  of  damping  at  all 
speeds  up  to  Vop/Md^,  and  Oiat  there  is 
no  large  and  rapid  reduction  in  damping 
as  Vdp/Mdt.  is  approached.  If  a  failure, 
malfunction,  or  adverse  condition  is 
simulated  during  flight  test  in  showing 
compliance  with  paragraph  (d)  of  this 
section,  the  maximum  speed 
investigated  need  not  exceed  Vjc/Mre  if 
it  is  shown,  by  correlation  of  the  flight 
test  data  with  other  test  data  or 
analyses,  that  the  airplane  is  free  from 
any  aeroelastic  instability  at  all  speeds 
within  the  altitude-airspeed  envelope 
described  in  paragraph  (b)(2)  of  this 
section. 

Issued  in  Washington.  DC.  on  )une  22. 1992. 
Barry  Lambert  Harris. 
Acting  Administrator. 
[PR  Doc  92-15130  Filed  fr-26-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  147 

(Docket  No.  26331;  Amendment  No.  147-5] 

RIN  2120-A009 

Revision  of  Aviation  Maintenance 
Tectinlcian  Sctiools  Regulattons 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  updates  the 
regulations  for  certificating  Aviation 
Maintenance  Technician  Schools 
(AMTS)  to  accommodate  the  increasing 
demand  for  maintenance  technicians 
with  higher  levels  of  skill  and 
knowledge.  The  amendment  modifies 
portions  of  the  rule  that  have  been  open 
to  subjective  judgments  by  the  FAA  and 
the  AMTS  industry  and  modifies  the 
portions  that  specify  the  skill  and 
knowledge  requirements  for  an  aviation 
maintenance  technician.  This 
amendment  revises  the  core  curriculum 
to  ensure  that  AMTS  graduates  will  be 
prepared  to  function  in  the  current 
technological  environment. 
EFFECTIVE  DATE:  September  28, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Vipond.  AFS-302.  Aircraft 
Maintenance  Division.  Flight  Standards 
Semce,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591. 
telephone  (202)  267-3269. 
SUPPLEMENTARY  INFORMATION: 

Background  '^ 

Part  147  (14  CFR  part  147)  was 
adopted  In  1970  and.  except  for  some 
minor  changes,  has  not  been  revised 
since  that  time.  The  civil  aviation 
environment  in  which  the  aviation 
maintenance  technician  operates  has 
changed  significantly  since  that 
regulation  was  adopted.  Thus,  a  person 
could  graduate  from  a  part  147-approved 
AMTS  and  not  be  fully  prepared  to 
function  in  the  current  aviation 
environment. 

In  keeping  with  FAA  policy  to  review 
and  upgrade  regulations  to  ensure  that 
they  are  consistent  with  changes  in  the 
aviation  environment,  the  FAA 
contacted  the  airlines,  AMTS.  repair 
stations,  and  mechanic  organizations  to 
consider  holding  joint  industry/FAA 
public  listening  sessions  to  discuss 
proposed  changes.  The  FAA  held  a 
series  of  three  public  listening  sessions 
in  1988  and  received  significant  input 
from  the  aviation  industry.  The  first 
session  was  held  in  Atlanta.  Georgia,  on 
August  29-30, 1988;  the  second  was  held 
in  Oklahoma  City.  Oklahoma,  on 


September  8-a  1988;  and  the  third  was 
held  in  San  Jose,  California,  on 
September  15-16, 1988.  The  agenda  of 
the  listening  sessions  was  based  on 
questions  from  the  AMTS  and  the 
airline  industry.  Information  obtained 
during  the  listening  sessions  formed  a 
basis  for  an  outline  of  certain  proposed 
changes  for  the  rule.  After  the  sessions, 
the  FAA  determined  it  was  appropriate 
to  consider  modifications  of  the  portions 
of  the  rule  that  govern  AMTS 
curriculum,  administration,  and 
operating  rule  requirements.  The  FAA 
then  developed  and  issued  a  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
part  147  (55  FR  37416,  September  11. 
1990,  Docket  No.  26331.  Notice  Na  90- 
22). 

This  NPRM  addressed  and  included 
proposals  from  both  industry  and  the 
FAA.  The  notice  was  comprehensive 
and  contained  proposed  revisions  to 
nearly  every  section  of  part  147.  All 
interested  persons  were  given  an 
opportunity  to  comment  on  the 
proposals  and  due  consideration  has 
been  given  to  all  comments  received- 
Discussion  of  Comments 

The  FAA  received  41  comments  in 
response  to  the  NPRM.  These  comments 
have  been  reviewed  and  considered  by 
the  FAA  in  the  promulgation  of  this  final 
rule.  Twelve  large  industry  groups, 
representing  over  10.000  aviation 
businesses,  corporations.  AMTS,  and 
individuals,  enthusiastically  support  the 
NPRM.  These  groups,  including  the 
Aviation  Technician  Education  Council 
Air  Transport  Association  of  America. 
National  Business  Aircraft  Association, 
and  Professional  Aviation  Maintenance 
Association,  participated  in  the  public 
listening  sessions  and  helped  to  identify 
important  areas  of  reform  early  in  this 
process.  Essentially,  their  comments 
consist  of  general  statements  favoring 
all  aspects  of  the  NPRM,  with  some 
minor  suggestions.  The  remaining 
commenters  consist  of  individuals  who 
perform  aircraft  maintenance  or  schools 
involved  in  training.  The  conunents  are 
summarized  and  discussed  below  on  a 
section-by-section  basis.  Only  those 
sections  commented  upon  are  discussed. 

Section  147.5(a)    Application  and  Issue 

The  proposal  to  amend  9  147.5(a).  by 
removing  the  requirement  of  listing  the 
subjects  to  be  taught  by  each  instructor 
and  the  requirement  that  applicants 
submit  photographs  of  the  facilities, 
received  no  adverse  comments. 

One  commenter  suggests  that  the 
section  of  the  rule  requiring  that 
specialized  instructors  be  hsted  by  name 
be  changed  so  they  may  be  listed  simply 
as  "staff  to  reduce  administrative  costs. 


No  additional  clarifying  information  was 
submitted  concerning  this  suggestion, 
nor  did  the  commenter  provide  any 
economic  data  to  support  the  comment. 
Accordingly,  S  147.5(a)  is  adopted  as 
proposed. 

Section  147.15    Space  Requirements 

This  section  of  the  proposal  removes 
the  requirement  for  separate  classroom 
and  shop  space,  thus,  providing  schools 
with  more  flexibility  in  use  of  classroom 
and  laboratory  areas. 

One  commenter  recommends  that 
S  147.15(f)  retain  the  words  "assemble 
and  test"  No  additional  clarifying 
information  was  submitted  concerning 
this  suggestion. 

The  FAA  has  determined  that  the 
words  "assemble  and  test"  have 
historically  created  confusion  and 
misinterpretation  of  the  intent  of  the 
regulation.  For  example,  the  space 
requirement  for  assembly  and  testing 
has  often  been  interpreted  to  mean  a 
separate  "clean  room"  for  engine 
assembly  and  testing  following 
overhaul.  The  requirement  to  assemble 
and  test  in  the  AMTS  environment  is 
intended  or  necessary  to  train 
mechanics  to  a  required  standard,  not  to 
return  a  component  to  service. 
Therefore,  in  the  AMTS,  the  space  for 
disassembly,  service,  and  inspection 
could  be  the  same  space  used  to 
assemble  and  test  Accordingly.  S  145.15 
is  adopted  as  proposed 

Section  147.17    Instructional  Equipment 
Requirements 

The  proposed  revision  to  this  section 
requires  that  the  applicant's  required 
instructional  aircraft  be  fitted  with 
navigation  and  communication 
(NAVCOM)  equipment  instead  of  the 
current  requirement  for  a  two-way 
radio. 

Questions  have  been  raised  by  two 
commenters  concerning  who  would 
determine  which  type  of  NAVCOM 
equipment  would  be  appropriate.  The 
FAA's  current  procedure  for  determining 
the  acceptability  of  radio  equipment  in 
AMTS  remains  unchanged.  The 
language  here  only  upgrades  the  two- 
way  communications  radio  requirement 
to  include  an  additional  navigational 
equipment  component. 

The  FAA  is  of  the  opinion  that  this 
new  requirement  should  not  be  a  cause 
of  confusion  as  the  revision  is  only  a 
minor  extension  of  the  current  rule. 
Accordingly.  §S  147.17  is  adopted  as 
proposed. 
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Section  147.19   Material,  Tool,  and 
Shop  Equipment  Requirements 

The  proposed  revision  to  this  section 
would  eliminate  the  requirement  that 
the  AXfTS  must  have  an  adequate 
supply  of  special  tools  and 
miscellaneous  tools,  and  would  require 
instead  that  the  AMIS  have  an 
adequate  supply  of  only  those  special 
tools  that  might  be  needed  for  such 
projects  as  engine  assembly  and 
calibration. 

One  commenter  suggests  that  a  list  of 
minimum  special  tools  be  added  and 
that  there  also  be  a  clarincation  of  who 
must  provide  handtools. 

The  FAA  has  determined  that  an 
additional  explanation  is  not 
appropriate  for  regulations.  Having  a 
regulatory  requirement  for  a  list  of 
minimum  special  tools  would  not  serve 
any  purpose  since  the  quantity  and  type 
of  special  tools  required  would,  in  effect, 
be  speciRed  by  the  number  of  students 
being  taught  and  the  requirements  of  the 
instruction  being  received.  As  revised, 
§§  147.19  provides  more  options  to 
students  and  schools  since  the  school  is 
not  required  to  provide  handtools  by 
regulation;  then,  either  the  student  must 
provide  them  or  the  school  may  elect  to 
supply  them.  The  changes  to  S  147.19  are 
adopted  as  proposed. 

Section  147.21    General  Curriculum 
Requirements 

The  proposed  rule  changes  several 
elements  of  this  section.  First,  an 
amendment  to  S  147.21(b)  would  permit 
schools,  at  their  option,  to  use  a  SO- 
minute  instruction  unit  hour,  the 
standard  at  most  educational 
institutions. 

One  commenter  opposes  this  change 
stating  that  the  change  would  reduce 
classroom  time,  while  three  commenters 
recommend  that  it  be  adopted.  Another 
commenter  suggests  that  the  FAA 
require  that  the  hours  offered  by  a 
school  be  clarified.  No  additional 
information  was  submitted  concerning 
this  suggestion. 

The  FAA  also  proposed  to  remove 
§  147.21[e).  This  would  thereby  give 
schools  greater  flexibility  in  allocating 
student  time  between  practical  and 
theory-based  instruction.  This  would 
eliminate  the  current  requirement  that 
50  percent  of  the  total  curriculum  time 
be  spent  in  shop  or  laboratory  classes. 

Six  commenters  are  opposed  to  this 
change,  preferring  that  the  50  percent 
shop  time  requirement  be  kept.  Three 
other  commenters  indicate  that  this 
requirement  should  not  be  applicable  to 
general  aviation.  No  additional 
clarifying  information  was  submitted 
concerning  these  three  comments.  The 


suggestion  was  put  forward  by  one 
commenter  that  there  be  a  specific  split 
of  60  percent  lecture  and  40  percent 
laboratory. 

The  majority  of  the  schools  holding 
AMTS  certiHcates  under  Part  147  are 
public  institutions  such  as  2-  and  4-year 
colleges.  Almost  without  exception,  the 
instruction  unit  for  all  subjects  and 
disciplines  at  these  institutions  is  50- 
minutes  in  duration.  This  practice  is 
currently  in  place  at  a  number  of 
privately  owned  part  147  MATS  as  well. 
During  the  public  listening  sessions 
preceding  the  NPRM,  nearly  every 
participant  was  in  favor  of  defming  a 
minimum  50-minute  instruction  time 
period.  Based  on  the  foregoing,  the  FAA 
has  determined  that  no  degradation  in 
safety  would  result  and  that  a  50-minute 
unit  would  be  appropriate. 

With  respect  to  the  removal  of  the 
existing  requirement  for  50  percent  of 
the  students  instructional  time  to  be  in 
shop,  most  of  the  pubhc  listening 
session  participants  and  the  FAA  agree 
that  this  requirement  is  obsolescent. 
Because  of  the  complexity  of  modem 
aircraft  systems,  the  FAA  has 
determined  that  more  classroom 
instruction  time  should  be  spent  learning 
the  cognitive  skills  associated  with 
understanding  the  theoretical 
fundamentals  of  these  complex  systems, 
as  opposed  to  requiring  instruction  in 
curricula  structured  to  emphasize  the 
development  of  certain  traditional 
"hands-on"  tactile  skills,  such  as 
woodworking  and  heat  treating. 

In  any  case,  the  requirement  for  the 
development  of  manipulative  and  shop 
skills  are  retained  at  levels  2  or  3, 
because  subject  teaching  levels  require 
the  appropriate  amount  of  shop  or 
laboratory  instruction  time.  The  changes 
to  §  147.21  are  adopted  as  proposed. 

Section  147.23    Instructor  Requirements 

The  proposed  rule  would  permit 
schools  to  use  specialized  personnel 
who  are  not  FAA-certificated  mechanics 
to  teach  a  wider  variety  of  fundamental 
technical  subjects.  The  proposal  would 
provide  the  AMTS  with  a  much  larger 
pool  of  appropriately  skilled  and 
educated  teachers  from  which  to  draw. 
The  intent  is  to  enable  the  AMTS  to 
enhance  the  quality  of  education 
through  the  use  of  specialized 
instructors  in  certain  general  subjects 
without  negatively  affecting  the  quality 
of  the  instruction  directly  related  to 
aviation  maintenance  subjects. 

Several  commenters  suggest 
developing  FAA  standards  for  the 
specialized  instructors  and  expanding 
the  list  of  subjects  that  specialized 
instructors  may  teach.  The  development 
of  standards  for  specialized  instructors 


would  be  tantamount  to  requiring  them 
to  be  certificated  and  is  beyond  the 
scope  of  this  rulemaking.  In  addition,  the 
commenters  did  not  offer  any  rationale 
for  expanding  the  list  of  subjects  that 
the  specialized  instructors  could  teach. 
Accordingly,  the  FAA  does  not  agree 
with  these  commenters  and  those 
proposals  are  not  accepted. 

Two  commenters  advocate  dropping 
the  term  "similar  subjects"  from  the  list 
of  subjects  that  specialized  instructors 
may  teach  in  order  to  avoid  confusion. 
The  FAA  does  not  agree,  because  no 
evidence  was  put  forward  to  suggest 
that  the  phrase  "similar  subjects" 
regarding  instructor  requirements  in  the 
current  regulations  does  not  provide 
sufficient  instructor  competence.  In 
addition,  by  dropping  that  term,  the  list 
of  specialized  instructor  privileges  could 
grow  to  include  virtually  all  non-aircraft 
maintenance  related  subjects.  This  may 
not  provide  appropriate  instruction  and 
could  result  in  surveillance  difficulties. 
The  FAA  has  determined  that  the  term 
"similar  subjects"  should  be  retained; 
this  term  adds  clarity  to  the  rule  by 
defining  the  limitations  of  specialized 
instructors.  Accordingly,  S  147.23  is 
adopted  as  proposed. 

Section  147.31    Attendance  and 
Enrollment,  Tests,  and  Credit  for  Prior 
Instruction  or  Experience 

This  section,  under  the  proposal, 
would  be  amended  to  replace  references 
to  the  term  "mechanic  '  with  the  term 
"aviation  maintenance  technician." 

Two  commenters  oppose  this  change 
without  explanation.  The  FAA  disagrees 
with  the  commenters;  the  occupation 
descriptor  "aviation  maintenance 
technician"  is  consistent  with  not  only 
the  title  of  the  rule  itself  but  is  congruent 
with  the  current  terminology  of  the 
aviation  industry  and  the  International 
Civil  Aviation  Organization. 

Several  commenters  believe  that  a 
student  should  be  eligible  to  receive 
credit  for  the  subject  of  mathematics 
regardless  of  how  that  knowledge  is 
gained.  The  FAA  has  not  proposed 
changing  the  prerequisite  in  the  current 
rule  that  verification  and  possibly 
testing  are  required  before  a  school  may 
credit  a  student  for  previous  instruction 
or  experience.  This  requirement  applies 
to  all  subjects,  including  mathematics. 
The  commenters  offered  no  evidence 
that  the  informal  study  of  mathematics 
is  as  effective  and  comprehensive  as 
formal  instruction.  Thus.  §  147.31  is 
adopted  as  proposed. 
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Section  147.35(a)    Transcripts  and 
Graduation  Certificates 

The  proposed  amendment  to  this 
section  would  make  grade  transcripts 
available  to  the  student  "upon  request" 
to  relieve  a  school  of  the  burden  of 
issuing  unrequested  or  undesired 
transcripts. 

One  commenter  opposes  this  change 
without  explanation.  The  FAA  does  not 
agree  with  the  commenter  and  has 
determined  that  the  current  requirement 
imposes  an  unneeded  administrative 
burden  on  a  certificated  AMTS.  The 
proposed  change  would  relieve  this 
burden  without  any  adverse  impact  on 
safety.  Accordingly,  the  amendment  to 
§  147.35(a)  is  adopted  as  proposed. 

Section  147.36    Maintenance  of 
Instructor  Requirements 

Modifications  to  this  section  are 
similar  to  those  proposed  for  §  147.23. 
These  changes  would  permit  the 
expanded  use  of  instructors  who  are  not 
certificated  mechanics  to  teach  certain 
subjects  in  the  general  curriculum. 

As  in  S  147.23.  several  comments  were 
received  suggesting  that  the  term 
"similar  subjects"  be  dropped  because  it 
is  vague  and  causes  confusion.  One 
respondent  points  out  that  the  phrase 
"basis  hydraulics"  should  be  "basic 
hydraulics."  while  another  indicates  that 
the  word  "each"  should  be  "teach." 

The  comments  received  regarding 
"similar  subjects"  for  this  section  are 
congruent  with  those  received  in 
§  147.23,  and  the  FAA  has  determined 
that  the  term  "similar  subjects"  should 
be  retained  since  it  is  adequately  clear 
and  provides  the  flexibility  needed.  The 
phrase  "basis  hydraulics"  was  a 
misspelling  and  will  now  read  "basic 
hydraulics,"  and  the  word  "each"  was  a 
misspelling  and  will  now  read  "teach." 
With  the  exception  of  these  changes, 
1 147.36  is  adopted  as  proposed. 

Section  147.38    Maintenance  of 
Curriculum  Requirements 

No  comments  were  received  on  the 
proposed  changes  to  this  section; 
therefore.  {  147.38  is  adopted  as 
proposed. 

Appendix  A  Curriculum  Requirements 

The  proposed  rule  would  add  a 
paragraph  (c)  to  this  appendix  to 
facilitate  the  use  by  AMTS  of  currently 
accepted  educational  materials  and 
equipment,  such  as  computers, 
calculators,  and  audiovisual  equipment. 

Part  of  the  proposal  relating  to 
appendix  A  teaching  levels  (part  147, 
appendix  A.  section  (b)(3)(ii)).  replaces 
the  term  "accomplish"  with  "simulate." 
The  proposal  for  this  section  will  now 
read  "Development  of  sufficient 


manipulative  skills  to  simulate  return  to 
service." 

A  commenter  states  dissatisfaction 
with  the  proposed  term  "simulate"  when 
training  to  level  3.  The  FAA  disagrees 
with  the  comment,  because  while  much 
of  the  training  equipment  in  typical  Part 
147  AMTS  may  no  longer  be  in 
airworthy  condition;  i.e..  engines, 
generators,  etc..  sufficient  manipulative 
skills  may  be  developed  and  sufficient 
knowledge  may  be  acquired  on  the 
training  equipment  to  simulate  the 
accomplishment  of  return  to  service 
even  if  the  training  equipment  itself  is 
not  airworthy. 

Another  commenter  proposed  a 
change  to  appendix  A,  section  (a). 
Definitions.  The  commenter  suggests 
that  section  (a)(5)  should  read:  " 
"  'Repair'  means  to  correct  a  defective 
condition  by  acceptable  means."  The 
FAA  disagrees.  The  commenter's 
suggestion  could  cause  confusion  in  the 
definition  of  repair  since  the  purpose  of 
a  part  147  school  is  to  provide 
instruction  in  FAA  acceptable  methods 
and  practices  for  all  tasks.  The  FAA 
does  not  choose  to  adopt  the  comment 
"by  acceptable  means."  Accordingly, 
the  FAA  adopts  part  147.  appendix  A.  as 
proposed. 

Appendix  B  General  Curriculum 
Subjects 

The  proposal  adds  both  new  material 
and  changes  teaching  levels  in  certain 
subjects.  The  purpose  of  these  changes 
would  be  to  increase  students'  exposure 
to  technical  information  and  special  skill 
requirements  that  are  more  relevant  to 
the  current  aviation  industry  needs  and 
to  reduce  required  instruction  time  in 
certain  obsolescent  areas. 

Several  commenters  suggest  that  the 
subject  area  "basic  physics"  be  renamed 
as  "basic  science."  The  FAA  disagrees. 
The  subject  of  "basic  science."  which 
might  include  science  subjects  such  as 
biology,  zoology,  etc..  could  be  far  less 
relevant  than  the  more  rigorously 
defined  subject  "basic  physics."  Basic 
physics  encompasses  the  more 
applicable  principles  of  fiuids,  air,  heat, 
and  mechanical  forces  which  are  more 
appropriate  to  the  studies  of  AMT 
students. 

Subject  Item  30J 

Two  commenters  suggest  changing  the 
phrase  "develop  principles"  in  part  147, 
appendix  B,  Subject  Item  30J,  Basic 
Physics,  to  "understand  principles."  The 
FAA  agrees  with  the  commenters.  A 
requirement  to  develop  physical 
principles  would  impose  unreasonable 
and  excessive  technical  requirements  on 
AMTS  students.  The  section  has  been 


revised  to  read:  "Understand  and  use 
the  principles  of  simple  machines  *  * 

Another  commenter  advocates 
inclusion  of  a  requirement  in  this  section 
concerning  the  use  of  typical  aircraft 
maintenance  records  to  emphasize 
mechanic  responsibility.  This  was 
echoed  by  a  commenter  who  suggests 
expanding  the  teaching  section  on 
maintenance  forms.  Subject  Item  28.  and 
requiring  a  student  to  develop  the 
description  of  work  performed  as 
specified  in  S  §  43.9  and  43.11  and  not 
just  describe  various  discrepancies.  The 
FAA  agrees  with  both  commenters. 
Appendix  B,  Subject  Item  28,  has  been 
modified  by  adding  the  words:  "Write 
descriptions  of  work  performed 
including  aircraft  discrepancies  and 
corrective  actions  using  typical  aircraft 
maintenance  records." 

Another  commenter  proposes  that  the 
teaching  level  for  dye  penetrant  non- 
destructive inspection  (NDI)  be  raised 
from  level  2  to  level  3.  The  FAA 
disagrees  with  this  suggestion.  All  NDI 
training,  including  the  use  of  dye 
penetrants,  to  a  teaching  level  3 
competence  clearly  requires  significant 
training  beyond  that  which  could 
reasonably  be  expected  of  an  AMTS. 
given  the  time  constraints  imposed  by 
other  training  requirements.  "Therefore, 
the  FAA  has  not  adopted  this 
suggestion. 

Several  commenters  recommend 
keeping  heat  treating  processes  at  level 
2  rather  than  dropping  them  to  level  1. 
The  FAA  does  not  agree  with  those 
commenters.  The  complexities  of 
today's  aircraft  structures  require  that 
greater  emphasis  be  placed  on 
fundamental  and  theoretical 
understanding  of  metallurgical  materials 
and  processes  developed  at  teaching 
level  1  rather  than  requiring  AMTS 
training  to  focus  on  the  hands-on  skills 
developed  at  teaching  level  2.  Note  that 
in  the  final  rule  the  word  "inspect"  is 
added  at  the  beginning  of  the  subject 
area  description  of  subject  item  23.  This 
term  emphasizes  that  a  requirement  to 
inspect  for  corrosion  necessarily  and 
logically  precedes  the  identification, 
removal,  and  treatment  of  affected 
areas.  Appendix  B.  therefore,  is  adopted 
in  accordance  with  the  changes  to  the 
NPRM  as  discussed. 

Appendix  C  Airframe  Curriculum 
Subjects 

The  proposed  amendment  to  this        ^ 
appendix  would  add  a  subject  area  on 
composite  aircraft  structural  inspection, 
testing,  and  repair  as  well  as  delete  and 
reduce  certain  obsolescent  material  in 
some  subject  areas  such  as  wood,  dope, 
and  fabric.  Curriculum  offerings  would 
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be  increased  in  certain  current  and 
newly  emei^g  areas  of  technology  and 
some  teaching  levels  would  Increase. 

Subject  Item  50 

Five  commenters  believe  that  the 
requirement  in  Subject  Item  50  for 
teaching  the  troubleshooting  and  repair 
of  constant  speed  drive  (CSD)  and 
integrated  speed  drive  (ISD)  generators 
at  teaching  level  3  is  too  high.  They 
argue  that  the  teaching  of  these  systems 
at  level  3  would  present  a  significant 
economic  burden  to  the  majority  of 
AMTS  since  this  would  require  all 
schools  to  purchase  at  least  one 
operating  model  of  each  type  of 
generator  at  a  considerable  cost. 
Further,  they  argue  that  a  satisfactory 
understanding  of  these  systems  may  be 
simulated  by  alternative  teaching 
methods  that  do  not  require  the  actual 
hardware. 

After  assessment  of  the  alternatives, 
the  FAA  agrees  with  the  comments  and 
finds  that  the  economic  burden  of 
acquiring  this  hardware  is  not  justified. 
Following  further  study,  the  FAA  agrees 
with  the  commenters  that  there  are 
alternate  methods  available  to  teach 
those  systems  to  a  satisfactory  level. 
-Further,  the  original  teaching  level  of  3 
for  ISD  and  CSD  generating  systems  is 
unjustified  with  respect  to  the  needs  of 
industry,  and  it  is  more  appropriate  at  a 
level  1.  However,  the  needs  of  the 
aviation  industry  dictate  that  the 
teaching  level  should  remain  at  level  3 
for  alternating  and  direct  current 
generating  systems.  As  a  result  of 
further  evaluation,  the  FAA  has 
determined  that  this  subject  item  will  be 
subdivided  into  two  parts  and  will  read 
as  follows: 

Item  50(8),  teaching  level  3,  Inspect, 
check,  troubleshoot.  service,  and  repair 
alternating  current  and  direct  current 
electrical  systems. 

Item  50(b),  teaching  level  1.  Inspect, 
check,  and  troubleshoot  constant  speed 
and  integrated  speed  drive  generators. 

Accordingly,  this  section  is  adopted 
as  revised  by  the  foregoing  discussion. 

Subject  Item  39 

One  conunenter  suggests  removing  the 
requirements  in  Subject  Item  39  for 
instruction  in  "OMEGA"  navigation 
systems  since  the  system  is  primarily 
military  and  not  in  common  use.  With 
respect  to  this  area,  another  suggestion 
was  made  to  remove  "OMEGA"  and 
add  "LORAN  and  Radar  Beacon 
Transponders."  The  FAA  agrees  with 
the  commenters,  and  this  requirement 
has  been  modified  in  the  final  rule. 


Subject  Item  20 

Another  commenter  suggests  that  the 
FAA  consider  modifying  Item  20,  to 
reduce  the  arc  welding  and  soldering 
requirement  from  teaching  level  2  to 
level  1.  The  FAA  does  not  agree  writh 
this  commenter.  None  of  the  participants 
at  the  FAA's  public  listening  sessions 
identified  any  need  for  change  in  this 
area,  and  the  commenter  presented  no 
rationale  for  the  proposal. 

Subject  Item  8 

Another  commenter  suggests 
expanding  Subject  Item  8  fi-om  "apply 
finishing  materials"  to  include  generic 
types  of  materials,  such  as  polyurethane 
and  other  current  types  of  material. 
While  this  suggestion  has  merit, 
expansion  of  this  section  is  not 
necessary.  A  properly  developed  and 
administered  curriculum  with  a  teaching 
level  of  2  would  include  instruction  in 
aircraft  painting  using  the  current  types 
of  generic  preparation,  priming,  and 
finishing  materials. 

Subject  Item  33 

Two  commenters  note  that  the 
teaching  level  for  item  33,  heating 
pressurization.  etc..  should  be  raised  to 
level  2  since  system  components  such  as 
air  cycle  machines  require  frequent 
maintenance. 

The  FAA  disagrees.  The  majority  of 
the  fault  corrections  involve  either 
troubleshooting  of  circuitry  or 
electromechanical  devices.  Appropriate 
analytical  instruction  can  be  delivered 
at  the  proposed  teaching  level  1  where 
basic  principles  and  troubleshooting  can 
be  taught  to  the  required  knowledge 
level  In  this  case,  the  economic  burden 
to  the  AMTS  of  acquiring  the  training 
equipment  necessary  to  teach  to  a  level 
2  is  not  justified. 

A  single  commenter  believes  that 
Subject  Item  33  should  include  a 
warning  about  oxygen  "danger  aspects." 
The  FAA  has  determined  that  this  is  not 
necessary  since  this  subject  is  required 
to  be  taught  at  level  2  in  Subject  Item  35. 
and  the  oxygen  system  cautions  and 
warnings  subject  must  be  taught  as  part 
of  the  curriculum. 

Subject  Item  51 

One  commenter  believes  that  the 
language  in  Subject  Item  51  describing 
"takeoff  warning"  systems  should  be 
changed  to  the  more  encompassing 
"configuration  warning."  The  FAA 
agrees  that  this  proposed  language  is 
more  appropriate  for  the  system 
description,  and  that  phrase  will  be 
changed  accordingly. 


Subject  Item  5 

One  commenter  objects  to  Subject 
Item  5  being  reduced  to  level  1.  Subject 
Item  5  teaches  the  inspection,  test,  and 
repair  of  fabric  and  fiberglass  cloth,  a 
relatively  obsolescent  subject.  The 
commenter  gave  no  justification  for  the 
objection;  however,  much  discussion  in 
the  FAA  public  listening  sessions 
centered  on  the  need  to  consider 
reduction  of  teaching  levels  in  certain 
obsolescent  subjects  in  order  to  liberate 
more  instruction  time  to  focus  on 
subjects  more  relevant  to  today's  needs. 

The  FAA  has  determined  that 
sufficient  knowledge  may  be  gained  on 
this  subject  at  a  teaching  level  1  so  that 
a  student  can  be  adequately  trained  to 
make  appropriate  repair  judgments. 
Therefore,  appendix  C  is  revised  as 
proposed. 

Appendix  D  Powerplant  Curriculum 
Subjects 

Under  the  proposal,  new  subject 
material  would  be  added  to  this 
appendix  to  increase  the  level  of 
technical  knowledge  and  skill  required 
in  the  powerplant  ciuriculum.  Certain 
teaching  levels  would  be  changed  to 
reflect  the  current  and  future  technician 
training  needs.  Another  major  change  to 
Appendix  B  would  require  that  each 
certificated  AMTS  have  an  operating  jet 
turbine  engine  for  instructional 
purposes.  This  proposal  is  implicit  in  the 
hardware  requirements  for  Subject  Item 
6,  to  "Inspect,  check,  service,  •  *  * 
turbine  engines  and  turbine  engine 
installations." 

Subject  Item  19 

Five  commenters  suggested  that  Item 
19.  "Inspect,  service  •  •  •  turbine 
engine  electrical  and  pneumatic  starting 
systems,"  be  divided  into  two  sections, 
with  electrical  turbine  engine  starting 
systems  being  taught  separately  at  level 
3  and  pneumatic  turbine  engine  starting 
systems  being  taught  at  level  1.  The 
reasons  for  the  proposed  division  are 
primarily  economic  since  teaching 
pneumatic  starting  systems  at  level  3 
would  require  actual  hardware. 
Pneumatic  starting  systems  represent 
older  technology  and  are  becoming 
obsolete,  so  a  reduction  in  teaching  level 
could  enable  AMTS  instruction  to  focus 
more  productively  on  ciurent  turbine 
engine  starting  systems. 

Another  commenter  recommends  that 
the  word  "starting"  be  inserted  after  the 
word  "electrical"  to  clearly  identify  the 
system  being  taught  as  a  starting 
system.  The  FAA  agrees  that  sufficient 
basis  exists  to  incorporate  these 
suggestions.  Accordingly,  Subject  Item 
19  is  modified  and  adopted  as  follows: 
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a.  Item  19(a),  Inspect  *  *  * 
troubleshoot  *  *  *  turbine  engine 
electrical  starting  systems  (at  teaching 
level  3). 

b.  Item  19(b).  Inspect  *  *  *  and 
troubleshoot  turbine  engine  pneumatic 
starting  systems  (at  teaching  level  1). 

Subject  Item  20 

The  proposed  revisions  to  this  subject 
item  would  eliminate  training  in 
obsolete  subjects;  one  such  subject  is 
Subject  Item  20,  requiring  instruction  in 
powerplant  water  injection  systems. 
This  requirement  was  discussed  at 
length  during  the  part  147  listening 
sessions.  The  FAA  agrees  that  this 
technology  is  currently  obsolete  and 
applicable  to  relatively  few  aircraft,  and 
instruction  time  could  be  more 
productively  focused  elsewhere.  Two 
commenters  suggest  that  this  subject  be 
retained  at  teaching  level  1;  however, 
sufficient  justification  was  not 
presented,  and  the  FAA  does  not  agree 
with  that  suggestion.  Therefore,  this 
subject  item  is  adopted  as  proposed. 


Subject  Item  6 

During  the  listening  sessions,  both  the 
FAA  and  most  of  the  industry 
participants  recognized  and 
recommended  that  adequate  training  on 
turbine  engine  inspection,  checking,  and 
repair  requires  a  turbine  engine  that  is 
operational,  and  all  operational  training 
on  this  particular  subject  item.  Item  6. 
should  be  at  teaching  level  3. 

One  commenter  to  the  NPRM  suggests 
that  training  on  this  item  would  be  too 
complex  at  teaching  level  3  and  should 
be  reduced  to  level  2.  No  economic 
justification  or  other  basis  was  stated 
forthe  proposal  to  reduce  the  teaching 
level.  The  FAA  disagrees.  Accordingly, 
Subject  Item  6  is  adopted  as  proposed. 

Subject  Item  32 

Under  the  current  rule,  this  subject 
item  is  dedicated  solely  to  the  teaching 
of  engine  exhaust  systems  to  teaching 
level  J.  In  the  NPRM.  it  was  proposed 
that  this  subject  item  be  expanded  to 
include  the  closely  related  subject  of 
engine  thrust  reverser  systems  and 
related  components.  It  was  proposed 
and  intended  that  this  new  subject  be 
taught  only  to  level  1.  However,  it  was' 
never  intended  that  the  current 
instruction  in  the  repair  and 
troubleshooting  of  engine  exhaust 
systems  be  relaxed  to  teaching  level  1. 
A  relaxation  of  the  teaching  standard 
for  engine  exhaust  systems  generally 
would  not  be  in  the  public  interest,  since 
improperly  repaired  exhaust  systems 
could  create  a  serious  safety  hazard.  To 
make  it  absolutely  clear  that  the  current 
standard  for  this  subject  item  is  to  be 


maintained,  in  the  final  rule  the  teaching 
of  the  repair  of  engine  exhaust  systems 
is  separated  from  engine  thrust  reverser 
systems.  The  former  is  to  continue  to  be 
taught  to  level  3.  while  the  latter  need 
only  be  taught  to  level  1.  This  subject 
item  is  subdivided  into  32.a.  (which 
employs  the  wording  of  current  element 
32)  and  32.b..  respectively. 

Subject  Item  40 

Two  commenters  indicate  that  the 
newly  added  subject.  Subject  Item  40, 
Unducted  Fans,  be  removed  and  that  the 
subject  material  be  incorporated  into 
turbojet  subject  items.  The  FAA  has 
determined  that  by  placing  the  subject 
item,  Unducted  Fans,  apart  as  a 
separate  subject  item,  the  subject  may 
be  taught  more  comprehensively  when 
those  systems  enter  service.  Further,  as 
that  particular  technology  evolves,  a 
separate  instruction  unit  will  provide 
some  of  the  future  AMTS  curriculum 
growth  potential  that  many  commenters 
consider  essential.  Accordingly, 
appendix  D.  is  adopted  as  proposed  in 
the  NTRM. 

Miscellaneous  Comments 

A  num.ber  of  comments  of  a  very 
general  nature  were  received.  The 
majority  of  these  comments  primarily 
address  the  proposed  upgrading  of 
sections  of  the  curriculum  specifying 
airframe  systems  such  as 
communication  and  navigation  systems, 
cabin  atmosphere  control  systems,  and 
similar  subject  items.  These  comments 
generally  characterize  the  proposals  as 
being  too  "airline  oriented  and  watering 
down  general  aviation  subjects."  Some 
commenters  warn  against  decreasing 
teaching  levels  in  certain  subjects  more 
appropriate  to  general  aviation;  these 
include  wood.  dope,  fabric,  and  radial 
engines. 

The  FAA  will  continue  to  assess 
demographic  data,  to  determine  where 
the  bulk  of  AMTS  graduates  are 
employed,  i.e..  what  knowledge,  skills, 
and  abilities  are  required  of  them. 
Currently,  demographic  information 
indicates  that  approximately  80  to  85 
percent  of  AMTS  graduates  that  are 
employed  in  the  aviation  industry  are  in 
airline  or  airline-related  occupations. 
Further,  long-range  statistical 
demographic  surveys  indicate  that 
aircraft  maintenance  technician 
migration  into  airline  employment  is 
likely  to  increase  over  the  next  decade. 
In  view  of  these  trends,  the  FAA  is  of 
the  opinion  that,  for  reasons  of  safety 
and  commerce.  AMTS  would  be  able  to 
maximize  productivity  if  required 
curriculum  provides  an  increased  focus 
on  the  instruction  necessary  to  increase 
student  training  in  the  knowledge,  skills. 


and  abilities  required  by  the  airline 
industry.  On  the  other  hand,  the  FAA 
has  determined  that  the  proposed 
regulatory  changes  will  not  result  in  a 
negative  effect  on  AMTS  training  for 
general  aviation  since  much  of  the  same 
procedures  and  equipment  required  by 
the  airline  industry  are  already 
incorporated  into  many  general  aviation 
aircraft.  Therefore,  based  on  these 
considerations,  those  comments  do  not 
refiect  the  broader  needs  of  the  aviation 
community. 

A  number  of  commenters  express 
concern  that  the  scope  of  the  revised 
regulation  would  require  that  all  AMTS 
be  receriificated  by  the  FAA.  The  FAA 
is  of  the  opinion  that  no  AMTS  will  be 
required  to  be  recertificated  to  conform 
to  the  rule.  The  FAA  will  continue  to 
conduct  routine  conformity  surveillance 
inspections  to  assure  compliance  with 
this  rule. 

Paperwork  Reduction  Act 

Information  collection  requirements  in 
the  amendments  to  part  147  have 
previously  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L  96-511)  and  have 
been  assigned  OMB  Control  Number 
2120-0040. 

Regulatory  Evaluation  Summary 

Executive  Order  12291.  dated 
February  17. 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition.  The  FAA  has  determined 
that  this  rule  is  not  "major"  as  defined 
in  the  executive  order,  therefore  a  full 
regulatory  analysis,  that  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  A  more  concise  final 
regulatory  evaluation  has  been 
prepared,  however,  which  includes 
consideration  of  the  economic 
consequences  of  this  regulation.  This 
regulatory  evaluation  is  included  in  the 
docket. 

Comments 

The  FAA  received  no  comments 
directly  discussing  its  regulatory 
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evaluation.  However,  five  commenters 
argue  that  the  proposed  change  to 
Appendix  C  (Airframe  Curriculum 
Subjects),  to  teach  repair  of  constant 
speed  drive  and  integrated  speed  drive 
generators  at  level  3  (highest  level), 
would  impose  too  high  a  cost  on  AMTS. 
This  amendment  would  require  schools 
to  purchase  at  least  one  operating  model 
of  each  type  of  generator.  The  initial 
Regulatory  Evaluation  did  not  consider 
this  cost.  However,  the  FAA  agrees  with 
the  commenters.  Jhe  final  rule  does  not 
include  this  proposed  change,  thus 
eliminating  this  cost. 

Cost  Impacts 

The  NPRM  estimated  a  cost  to  ANfTS 
related  to  the  purchase  of  new 
equipment  of  $6,300  for  about  30  schools 
under  S  147.17.  The  FAA  now  estimates 
that  all  AMTS  have  the  equipment  to 
fulfill  the  new  requirements  under  this 
section.  This  rule  will  add  a  cost  burden 
to  AMTS  because  of  changes  in 
appendixes  B  and  D.  Amendments  to 
appendix  B  will  require  a  higher 
teaching  level  in  some  fundamental 
general  subjects,  such  as  mathematics 
and  physics.  It  lowers  teaching  levels  in 
some  obsolescent  subjects,  and  it 
requires  additional  knowledge  and  skill 
levels  on  advanced  subjects.  The 
requirement  includes  teaching  electronic 
repair  of  solid-state  electronic 
equipment.  The  FAA  estimates  that  49. 
about  one-fourth  of  the  196  certified 
AMTS.  need  to  purchase  new  electronic 
equipment  at  an  average  cost  of  $5,270 
per  school.  This  results  in  a  total  cost  of 
approximately  $258,000. 

In  appendix  D,  the  rule  changes 
related  to  powerplant  service  and  repair 
will  require  about  one-sixth  of  AMTS  to 
buy  and  mount  a  turbine  engine;  and  it 
will  cause  about  one-sixth  of  the  schools 
to  mount  the  turbine  it  owns.  A  fully 
mounted  turbine  engine  costs  about 
$74,000;  setting  up  a  turbine  engine  on 
an  appropriate  stand  costs  an  average  of 
$2,600.  The  cost  of  this  section  of  the 
rule  is  approximately  $2.5  million. 


Cost  Savings 

Several  amendments  to  part  147  will 
give  AMTS  a  cost  reduction.  The 
amendment  to  {  147.5  permits  a  more 
efficient  use  of  instructors  because  the 
rule  will  not  require  schools  to 
predesignate  which  class  a  particular 
instructor  must  teach.  This  change  is 
estimated  to  save  the  industry  $1.1 
million  over  the  decade. 

Changes  to  §  147.15  allow  schools  to 
use  their  existing  classroom  and 
laboratory  areas  more  efficiently.  While 
not  affecting  existing  facilities,  new 
applicants  will  need  less  space  due  to 
this  amendment.  Over  the  next  10  years, 
this  should  save  new  applicants  a  total 
of  $1.3  million. 

The  amendment  to  {  147.21  permits 
schools  to  use  a  standard  50-minute 
instruction  unit.  This  convention 
conforms  with  class  time  practice  used 
at  most  educational  institutions.  Also, 
this  section  allows  AMTS  to  teach 
material  at  a  level  equal  to  or  higher 
than  that  designated  in  appendix  A  of 
pari  147.  Over  the  decade  this  savings 
amounts  to  $7.5  million  for  the  industry 
by  reducing  administrative  time 
requirements. 

Amendments  to  §§  147.23  and  147.36 
permit  schools  to  expand  the  use  of 
instructors  not  ceriiHed  as  a  mechanic 
to  teach  additional  material  in  the 
general  curriculum.  This  change  will 
allow  schools  to  use  specialized 
personnel  to  teach  math,  physics,  basic 
electricity,  and  similar  subjects.  The 
FAA  determined  that  each  school  could 
replace  one  full-time-equivalent 
certificated  mechanic  instructor  with  an 
instructor  not  certified  as  a  mechanic 
With  difference  in  annual  salary  of 
$7,400  between  the  two,  the  rule  should 
save  schools  $16.8  miUion  over  the 
decade. 

The  amendment  to  §  147.31  gives 
AMTS  more  flexibility  in  crediting  and 
testing,  thus  relieving  some 
administrative  burden.  The  rule  permits 
schools  to  administer  tests  after  a 


student  completes  a  unit  of  instruction 
and  give  credit  for  the  general 
curriculum  courses  previously  taken  at 
that  school.  Much  of  the  amendment 
codifies  existing  practices.  However,  the 
greater  flexibility  reduces  instructor 
time.  The  FAA  estimates  that  two  days 
a  month  of  an  instructor's  time  can  be 
saved.  This  amendment  will  save  AMTS 
$12.0  million  over  the  decade. 

Amendments  to  appendix  B  increase 
student  exposure  to  fundamental 
concepts  and  new,  up-to-date  skill 
requirements  of  the  aviation  industry. 
They  also  delete  certain  obsolete 
requirements.  By  deleting  outdated 
requirements,  this  amendment  saves 
new  AMTS  from  the  purchase  of  $2,600 
in  heat  treatment  equipment  no  longer 
required.  Over  the  decade,  this  saves 
the  AMTS  about  $184,000. 

Changes  to  appendix  D  increase  the 
technical  knowledge  and  skill 
requirements  for  the  powerplant 
curriculum.  The  amendment  eliminates 
the  need  of  new  schools  to  purchase 
radial  engines  which  cost  about  $1,050 
apiece.  These  amendments  will  save  the 
AMTS  about  $74,000  over  the  decade. 

Cost-Benefit  Comparison 

The  cost  decrease  resulting  from  this 
rule  will  total  $39  million  over  the 
decade.  (This  is  equal  to  $23  million 
when  discounted  to  1990.)  The  largest 
savings  come  from  the  relaxation  of  the 
constraint  to  use  certified  mechanics  for 
certain  classes.  This  saves  the  industry 
$17  million  over  the  next  decade.  In 
contrast,  new  requirements  set  down  by 
this  rule  will  cost  the  industry,  public, 
and  the  FAA  about  $3  million  over  the 
next  decade.  The  largest  cost  increase 
will  come  from  the  amendments  to 
appendix  D  related  to  powerplant 
service  and  repair.  To  meet  the  rule 
requirements,  a  third  of  the  schools  will 
need  to  purchase  or  mount  a  turbine  at  a 
cost  of  more  than  $2.5  million.  The 
following  table  outlines  all  of  the  rules 
costs  and  benefits. 


Table  i.— Summary  of  Cost  Increase  and  Decreases 

(Part  147  RevisKxi  Rule— Aviatioo  Mamtenarice  Techrtician  Schools] 


Section 


What  Itie  amendment  wiH  do 


Cost  assumptions 


Net  savings 


§147.5 

i  147.15 

§  147.17  .: 
S  147.19.... 


Amendment  eliminates  requirement  that  certified  teachers  t>e  listed  as  quali- 
fied for  a  given  subject  matter  t>efore  teaching  it  Requires  AMT  schools 
give  ttie  FAA  only  a  list  of  FAA  certificated  instructors. 

Eliminates  requirement  to  overhaul  engines  to  an  airvvorthy  condition  tor 
mechariics  training.  This  will  save  new  schools  the  expense  of  buMdirvg  or 
leasing  t>uild<r>g  or  leasing  ermine  overttaul  space. 

Updates  school  aircraft  requirements  (or  rtavigation  and  communications 
equipment  FAA  now  estimates  that  aH  existing  schoois  have  the  appropri- 
ate equipment  to  meet  the  requirements.. 

Eliminates  the  reference  to  tools  and  requires  the  AMT  schools  to  supply  only 
special  toots.  Flesults  in  students  purchasing  standard  toois  at  new  schools. 


Save  16  hours  annually  lor  each  school  and 
one  hour  per  school  for  the  FAA. 

Assumes  600  sq  ft  room;  $30  per  sq  ft  7  new 
schools  per  year. 


No  cost  impaci . 


No  cost  change  to  society  sierx:e  cost  or^ 
siMtt  from  sctxx>ls  to  students. 


Si  1  iTuitaon 
1.3  mtttion 
00 
0.0 
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Table  1.— Sumiwiary  of  Cost  Increase  and  Decreases— Continued 

[Part  147  Reviswo  RuJe— AvlaBoo  Maintenanca  Technician  Schools] 


Section 


S  147.21 

§  147.23  and 
S  147.36 

$147.31 

J147J5 

J147J8-:-.. 
Appendix  A._ 
AppendR  B... 

Appends  0... 
Appendix  D.. 


What  ttie  amendment  rnUt  do 


Pemnts  schools  to  use  a  standard  50-mtnute  mstatction  unit  Also  aMotn  AMT 
schools  to  teach  maienal  at  a  level  h(gt>er  ttwt  desagneted. 

Reqwrement  w*  pemut  schools  to  expand  the  use  of  Instnjctors  who  are  not 
certficated  mechanics  to  teach  addiDonal  matenal  m  the  genera)  curhculum. 
Specialty  teachers  in  math  physics,  etc  can  be  emjjioyed.. 

Amendment  wi«  give  testing  flenbilily  to  AMT  schools 


Amendment  wilt  alter  wording  so  that  the  AMT  schools  need  give  students  a 

transcript  of  grades  only  upon  request. 
Amendment  gives  AMT  schools  flexibility  to  teach  subfects  above  the  teaching 

levels  required. 
Amendment  faoWates  use  at  new  teaching  rrwtenals  and  e<>iipmeot  such  as 

computers  and  teachthg  software. 
Amendment  win  increase  student  exposure  to  fundamental  corx»pts  and 

updates  skill  requirements. 

Amendment  wot  add  a  subject  area  on  composite  antaSi  structural  inspection, 
testing,  and  repair  as  well  as  delete  and  rechjce  certain  outdated  material  in 
sutjject  areas  such  as  wood  and  fabnc  It  w*  increase  certain  cunwit  and 
emerging  areas  at  tectmology 

Amendment  wiM  add  new  suOtect  matenal  requirements  lor  powerplani  cwricu- 
hjm.  It  also  »mU  require  all  certificated  AMT  schools  to  use  an  operating  jet 
turtxne  engme  for  instructional  purposes.  - 


Cost  Msumptkww 


Save  administrative  time . 


Cost  dHlerence  t>etween  cer««cated  and  non- 
certificated  teacher  estimated  at  $7.000/yr. 
Savings  for  196  accrue  to  schools.. 

Cost  savings  based  on  a  2  days  per  month 
less  for  one  vistructor's  time  ai  each  o(  196 
sctwols. 

Reduces  cost  but  in  an  insignllicant  way .■>. .. 


No  economic  impact.. 


Possible  lor>g  term  savu>g$  that  are  indetermin- 
able.. 

Cost  of  new  equipment  to  existir>g  sctxxils  is 
$5,300  New  schools  can  save  $2,600  on 
old  equipment  not  requred.. 

Changes  wiM  have  kttle  cost  impact  since  no 
capital  expenditures  are  r>eeded 


One-snth  need  lo  buy  turtame  ($74,000)  and 
one-sixm  need  to  have  a  turbme  mounted 
($2,600). 


Net  savings 


7.5mMion. 
16.8  million 

12.0  milkon 

00 
0.0 
0.0 

(65.000) 

0.0 

(^4  million). 


In  aduition  to  a  large  net  savings  from 
this  nJe.  tne  FAA  believes  that  the 
amendment  nas  certain  nonquantifiable 
benefits.  In  particular,  the  amendments 
to  S  147  will  result  in  better  trained 
aviation  mechanics  and  the  skills  of 
AMTS  graduates  will  better  fit  the  needs 
of  the  airline  industry. 

The  FAA  has  deterrained  that  this  rule 
will  give  the  industry  a  substantial  cost 
reduction.  Also,  the  AMTS  will  produce 
better  trained  mechanics  with  these 
changes. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act 
§§  603(b)  and  603(c)  of  1980  (RFA) 
ensures  that  government  regulations  do 
not  needlessly  and  disproportionately 
burden  small  businesses.  The  RFA 
requires  FAA  to  review  each  rule  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

FAA  criteria  sets  a  "substantial 
number"  as  not  less  than  11  and  more 
than  one-third  of  the  small  entities 
subject  to  the  amendment.  This  rule  will 
affect  162  aviation  maintenance 
technician  schools.  The  threshold  size 
for  an  AMTS  is  150  employees.  A 
significant  economic  impact  for  an 
AMTS  is  $28,350. 

This  rule  will  have  significant 
economic  impact  on  approximately  one- 
sixth  of  the  AMTS.  This  impact  will 
come  from  the  requirement  to  purchase 
a  turbine  engine  at  a  cost  of  about 
$74,000.  However,  only  one-sixth  of  the 
industry  will  experience  this  significant 
cost,  well  below  the  one-third  required 


to  meet  the  guidelines  for  a  significant 
impact.  The  remaining  schools  will 
receive  a  cost  savings  of  about  $16,000 
per  year.  This  cost  savings  is  below  the 
$2a350  threshold.  The  FAA.  therefore, 
has  determined  that  this  rule  will  not 
have  a  substantial  economic  impact  on  a 
significant  nimiber  of  small  entities. 

International  Trade  Impact  Assessment 

This  rulemaking  will  have  little  long- 
term  impact  on  trade  opportimities  for 
both  American  firms  doing  business 
overseas  and  for  foreign  firms  doing 
business  in  the  United  States.  All  AMTS 
regulated  by  part  147  are  in  the  United 
States.  The  AMTS  do  attract  foreign 
students  for  study  since  the  United 
States  leads  the  world  in  aviation 
technology. 

Federal  Implications 

The  regulations  herein  would  not  have 
substantial  direct  implications  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  these  regulations  would 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Evaluation  and  the 
International  Trade  Impact  Analysis,  the 
FAA  has  determined  that  this  final  rule 
is  not  major  under  Executive  Order 


12291.  In  addition,  the  FAA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
identified  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This  rule  is 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  The 
regulatory  evaluation  of  this  final  rule, 
including  a  Regulatory  Flexibility 
Determination  and  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  FOR  FUBTHCR 
INFORMATKM  CONTACT. 

List  of  Subjects  in  14  CFR  Part  147 

Aircraft  Airmen,  Aviation  safety. 
Aviation  maintenance  technician 
schools.  Administrative  and  curhculiun 
requirements,  Educational  facilities. 
Reporting  and  recordkeeping 
requirements.  Schools. 

The  Rule 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  147  of  the  Federal 
Aviation  Regulations  as  follows: 

PAFTT  147— AVIATION  MAINTENANCE 
TECHNICIAN  SCHOOLS 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows:' 

Authority:  49  U.S.C.  1354(a).  1355. 1421.  and 
1427;  49  U-S-C  a06{g). 

2.  Section  147.5  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  to 
read  as  follows: 
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§  147.5    Application  and  iasiM. 
(a)*  *  • 

(2)  A  list  of  the  facilities  and  materials 
to  be  used; 

(3)  A  list  of  its  instructors,  including 
the  kind  of  certificate  and  ratings  held 
and  the  certificate  numbers;  and 

•  •        •        •        • 

3.  Section  147.15  is  amended  by 
revising  paragraphs  (a),  (b).  (c),  (d).  (f) 
introductory  text,  (g).  and  (hj  to  read  as 
follows: 

S  147.15    Space  requtrements. 

•  •        •        *        • 

(a)  An  enclosed  classroom  suitable  for 
teaching  theory  classes. 

(b)  Suitable  facilities,  either  central  or 
located  in  training  areas,  arranged  to 
assure  proper  separation  from  the 
working  space,  for  parts,  tools, 
materials,  and  similar  articles. 

(c)  Suitable  area  for  application  of 
finishing  materials,  including  paint 
spraying. 

(d)  Suitable  areas  equipped  with 
washtank  and  degreasing  equipment 
with  air  pressure  or  other  adequate 

cleaning  equipment. 

***** 

(f)  Suitable  area  with  adequate 
equipment,  including  benches,  tables, 
and  test  equipment,  to  disassemble, 
servicp.  and  inspect. 

***** 

(g)  Suitable  space  with  adequate 
equipment,  including  tables,  benches, 
stands,  and  jacks,  for  disassembling, 
inspecting,  and  rigging  aircraft. 

(h)  Suitable  space  with  adequate 
equipment  for  disassembling,  inspecting, 
assembling,  troubleshooting,  and  timing 
engines. 

4.  Section  147.17  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows:         j 

§147.17    Instructional  equipment 
requirementa 

(a)  •  *  * 

(2)  At  least  one  aircraft  of  a  type 
currently  certificated  by  FAA  for  private 
or  commercial  operation,  with 
powerplant,  propeller,  instruments, 
navigation  and  communications 
equipment,  landing  lights,  and  other 
equipment  and  accessories  on  which  a 
maintenance  technician  might  be 
required  to  work  and  with  which  the 

technician  should  be  familiar. 

•  •        *        •        • 

5.  Section  147.19  is  revised  to  read  as 
follows:        1 1 

§  1 47. 1 9    Materials,  special  tools,  and  shop 
equipment  requirements. 

Ah  applicant  for  an  aviation 
maintenance  technician  school 
certificate  and  rating,  or  for  an 


additional  rating,  must  have  an 
adequate  supply  of  material,  special 
tools,  and  such  of  the  shop  equipment  as 
are  appropriate  to  the  approved 
curriculum  of  the  school  and  are  used  in 
constructing  and  maintaining  aircraft,  to 
assure  that  each  student  will  be 
properly  instructed.  The  special  tools 
and  shop  equipment  must  be  in 
satisfactory  working  condition  for  the 
purpose  for  which  they  are  to  be  used. 

6.  Section  147.21  is  amended  by 
revising  paragraph  (b)  introductory  text, 
paragraphs  (c)  and  (d)(3),  and  by 
removing  paragraph  (e)  to  read  as 
follows: 

S  147.21    General  curriculum  requirements. 

*    .     *        *         *        * 

(b)  The  curriculiun  must  offer  at  least 
the  following  number  of  hours  of 
instruction  for  the  rating  shown,  and  the 
instruction  unit  hour  shall  not  be  less 
than  50  minutes  in  length — 
***** 

(c)  The  curriculum  must  cover  the 
subjects  and  items  prescribed  in 
appendixes  B,  C,  or  D,  as  applicable. 
Each  item  must  be  taught  to  at  least  the 
indicated  level  of  proficiency,  as  defined 
in  appendix  A. 

(d)  *  *  * 

(3)  A  list  of  the  minimum  required 
school  tests  to  be  given. 

7.  Section  147.23  is  revised  to  read  as 
follows: 

§  147.23    Instructor  requirements. 

An  applicant  for  an  aviation 
maintenance  technician  school 
certificate  and  rating,  or  for  an 
additional  rating,  must  provide  the 
number  of  instructors  holding 
appropriate  mechanic  certificates  and 
ratings  that  the  Administrator 
determines  necessary  to  provide 
adequate  instruction  and  supervision  of 
the  students,  including  at  least  one  such 
instructor  for  each  25  students  in  each 
shop  class.  However,  the  applicant  may 
provide  specialized  instructors,  who  are 
not  certificated  mechanics,  to  teach 
mathematics,  physics,  basic  electricity, 
basic  hydraulics,  drawing,  and  similar 
subjects.  The  applicant  is  required  to 
maintain  a  list  of  the  names  and 
qualifications  of  specialized  instructors, 
and  upon  request,  provide  a  copy  of  the 
list  to  the  FAA. 

8.  Section  147.31  is  amended  by 
revising  paragraphs  (b),  (c)(l)(iv),  (c)(3). 
and  (e)  and  adding  paragraph  (c)(4)  to 
read  as  follows: 

§  147.31    Attendance  and  enrollment, 
tests,  and  credit  for  prior  instruction  or 
experience. 

***** 

(b)  Each  school  shall  give  an 
appropriate  test  to  each  student  who 


completes  a  unit  of  instruction  as  shown 
in  that  school's  approved  curriculum. 

(c)  *  *  • 

(1)  *  *  • 

(iv)  A  certiHcated  aviation 
maintenance  technician  school. 
***** 

(3)  A  school  may  credit  a  student  with 
previous  aviation  maintenance 
experience  comparable  to  required 
curriculum  subjects.  It  must  determine 
the  amount  of  credit  to  be  allowed  by 
documents  verifying  that  experience, 
and  by  giving  the  student  a  test  equal  to 
the  one  given  to  students  who  complete 
the  comparable  required  curriculum 
subject  at  the  school. 

(4)  A  school  may  credit  a  student 
seeking  an  additional  rating  with 
previous  satisfactory  completion  of  the 
general  portion  of  an  AMTS  curriculum. 
***** 

(e)  A  school  shall  use  an  approved 
system  for  determining  final  course 
grades  and  for  recording  student 
attendance.  The  system  must  show 
hours  of  absence  allowed  and  show  how 
the  missed  material  will  be  made 
available  to  the  student. 

9.  Section  147.35  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  147.35    Transcripts  and  graduation 
certificates. 

(a)  Upon  request,  each  certificated 
aviation  maintenance  technician  school 
shall  provide  a  transcript  of  the 
student's  grades  to  each  student  who  is 
graduated  from  that  school  or  who 
leaves  it  before  being  graduated.  An 
official  of  the  school  shall  authenticate 
the  transcript.  The  transcript  must  state 
the  curriculum  in  which  the  student  was 
enrolled,  whether  the  student 
satisfactorily  completed  that  curriculum. 
and  the  final  grades  the  student 
received. 
***** 

10.  Section  147.36  is  revised  to  read  as 
follows: 

§  147.36    Maintenance  of  instructor 
requirements. 

Each  certificated  aviation 
maintenance  technician  school  shall, 
after  certification  or  addition  of  a  rating, 
continue  to  provide  the  number  of 
instructors  holding  appropriate 
mechanic  certificates  and  ratings  that 
the  Administrator  determines  necessary 
to  provide  adequate  instruction  to  the 
students,  including  at  least  one  such 
instructor  for  each  25  students  in  each 
shop  class.  The  school  may  continue  to 
provide  specialized  instructors  who  are 
not  certificated  mechanics  to  teach 
mathematics,  physics,  drawing,  basic 
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electricity,  basic  hydraulics,  and  similar 
subjects. 

11.  Section  147.38  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

§147.38    Maintenance  Of  curriculum 
requiremants. 

(a)  Each  certificated  aviation 
maintenance  technician  school  shall 
adhere  to  its  approved  curriculum.  With 
FAA  approval  curriculum  subjects  may 
be  taught  at  levels  exceeding  those 
shown  in  Appendix  A  of  this  part. 

12.  Appendix  A  is  amended  by 
revising  paragraph  (b)(3)(ii)  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

Appendix  A  to  Part  147— Curriculum 
Requirements 

(b)  •  *  • 
(3)  •  •  • 

(ii]  Development  of  sufficient  manipulative 
skiUa  to  simulate  return  to  service. 


Teaching 
level 

(3) 


(3) 

(3) 

(3) 


(c)  Teaching  materials  and  equipment. 

The  oirricuium  may  be  presented  utihzing 
oirrently  accepted  educational  materiala  and 
equipment,  including,  but  not  limited  to: 
calculators,  computers,  and  audio-visual 
equipment. 

13,  Appendix  B  is  amended  by  revising 
items.  1,  3.  5.  7. 15, 16.  2a  23.  24,  25,  28.  30. 
and  31  to  read  as  follows: 

Appendix  B  to  Part  147— Geoer al 
Curriculum  Subjects 


Teaching 
level 

(2) 
(3) 

« 

(3) 
(2) 

• 

(2) 
(1) 

• 

(2) 


1.  Calculate  and  measure  capaci- 
tance and  inductance. 
.  •  •  • 

3.  Measure  voltage,  current,  re- 
sistance, and  continuity. 
•  •  •  • 

5.  Read  and  interpret  aircraft 
electrical  circuit  diagrams,  in- 
cluding solid  state  devices  and 

logic  functions. 
.  •  •  • 

7.   Use   aircraft   drawings,   sym- 
bols, and  system  schematics. 
.  •  •  « 

15.  Perform  dye  penetrant,  eddy 
ciurent,  ultrasonic,  and  mag- 
netic particle  inspections. 

la   Perform   basic   heat-treating 

processes. 
.  •  •  • 

20.  Start,  ground  operate,  move, 
service,  and  secure  aircraft 
and  identify  typical  ground  op- 
eration hanuxis. 


23.  Inspect,  identify,  remove,  and 
treat  aircraft  corrosion  and 
perform  aircraft  cleaning. 

24.  Extract  roots  and  raise  num- 
bers to  a  given  power. 

25.  Determine  areas  and  volumes 
of  various  geometrical  shapes. 

.  •  •  • 

28.  Write  descriptions  of  work 
performed  including  aircraft 
discrepancies  and  corrective 
actions   using   typical   aircraft 

maintenance  records. 
•  •  •  • 

30.  Use  and  understand  the  prin- 
ciples of  simple  machines: 
sound,  fluid,  and  heat  dynam- 
ics: basic  aerodynamics;  air- 
craft stmctures;  and  theory  of 
flight. 

31.  Demonstrate  ability  to  read, 
comprehend,  and  apply  infor- 
mation contained  in  FAA  and 
manufacturers'  aircraft  mainte- 
nance specifications,  data 
sheets,  manuals,  publications, 
and  related  Federal  Aviation 
Regulations,  Airworthiness  Di- 
rectives, and  Advisory  materi- 
al.    . 


14.  Appendix  C  is  amended  by  revising 
items  2. 3. 5. 8.  la  12. 18, 21. 25,  26.  33, 38, 37. 
38,  39. 48.  sa  51.  and  52,  and  the  heading  for 
Subject  D  under  L  "Airframe  Structures"  to 
read  as  follows: 

Appendix  C  to  Part  147— Airframe 
Curriculum  Subjects 


(3) 
(31 

(1) 

a 

(1) 


(2) 


(3) 


(11 
(1) 

* 

(1) 
(2) 

4 

(2) 

* 

(2) 
(31 

« 

(1) 


(21 
(1) 
(1) 


(2) 


2.  Identify  wood  defects. 

3.  Inspect  %vood  structures. 

.  •  •  • 

5.  Inspect  test  and  repair  fabric 

and  fiberglass. 
.  •  »  • 

8.  Apply  finishing  materials. 
.  •  •  • 

D.  Sheet  MeUl  and  Non-Metallic 
Structures 

la  Select  install  and  remove 
special  fasteners  for  metallic 
bonded,  and  composite  struc- 
tures. 

•  •  •  • 

12.  Inspect,  test,  and  repair  fiber- 
glass, plastics,  honeycomb, 
composite,  and  laminated  pri- 
mary and  secondary  struc- 
tures. 
.  «  •  • 

16.  Form,  lay  out,  and  bend  sheet 

metal. 

•  •  •  • 

21.  Weld  aluminum  and  stainless 
steel 


(3) 

(1) 

(2) 

(3) 


25.  Assemble  aircraft  compo- 
nents, including  flight  control 
surfaces. 

2a  Balance,  rig.  and  inspect 
movable  primary  and  second- 
ary flight  control  surfaces. 

•  •  *  * 
33.  Inspect  check,  troubleshoot 

service,  and  repair  heating, 
cooling,  air  conditioning,  pres- 
surization  systems,  and  air 
cyde  machines. 

•  *  •    ^  * 

36.  Inspect  check,  service,  trou- 
bleshoot and  repair  electronic 
flight  instrument  systems  and 
both  mechanical  and  electrical 
heading,  speed,  altitude,  tem- 
perature, pressure,  and  posi- 
tion Indicating  systems  to  in- 
clude the  use  of  built-in  test 
equipment. 

37.  InsUll  instruments  and  per- 
form a  static  pressure  system 
leak  test 

38.  Inspect  check,  and  trouble- 
shoot  autopilot  servos  and  ap- 
proach coupling  systems. 

39.  Inspect  check,  and  service 
aircraft  electronic  communica- 
tion and  navigation  systems, 
including  VHF  passenger  ad- 
dress interphones  and  static 
discharge  devices,  aircraft 
VOR,  ILS.  LORAN.  Radar 
beacon  transponders,  flight 
management    computers,    and 

GPWS. 
•  •  •  • 

48.   Repair  and   inspect   aircraft 

electrical  system  components: 

crimp    and    splice    wiring    to 

manufacturers'    specifications: 

and  repair  pins  and  sockets  of 

aircraft  connectors. 
.  •  •  • 

SO.a.  Inspect  check,  trouble- 
shoot  service,  and  repair  alter- 
nating and  direct  current  elec- 
trical systems. 

50.b.  Inspect  check,  and  trouble- 
shoot  constant  speed  and  inte- 
grated speed  drive  generators. 

51.  Inspect  check,  and  service 
speed  and  configuration  warn- 
ing systems,  electrical  brake 
controls,  and  anti-skid  sjrs- 
tems. 

52.  Inspect  check,  troubleshoot 
and  service  landing  gear  posi- 
tion indicating  and  warning 
systems. 


15.  Appendix  D  is  amended  by  revising 
items  1,  3,  6,  7. 9. 10. 18, 19,  20.  27.  32.  and  35: 
by  revising  the  headings  for  Subjects  E,  H. 
and  J  under  II.  "Powerplant  Systems  and 
Components";  by  adding  a  new  item  39  under 
n,  heading  K  "Propellers";  and  by  adding  two 
new  subject  headings,  heading  L,  "Unducted 
Fans"  consisting  of  item  40.  and  heading  M. 
"Auxiliary  Power  UniU"  consisting  of  item 
41.  to  read  as  follows: 
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Appendix  D  to  Part  147— Powerplant 
Curriculum  Subjects 


Teaching 
level 

(1) 

• 

(3) 

(3) 
(3) 

* 

t2) 
(3) 


1.   Itispect   and   repair  a   radial 

engine. 

•  •  «  * 

3.  Inspect,  check,  service,  and 
repair     reciprocating     engines 

and  engine  installations. 

•  •  •  • 

6.  Inspect,  check,  service,  and 
repair  turbine  engines  and  tur- 
bkie  engine  installations. 

7.  Install,     troubleshoot.     and 

remove  turbine  engines. 

•  •  •  • 

9.  Trouble^oot,  service,  and 
repair  electrical  and  mechani- 
cal fluid  rate-of-flow  indicating 
systems. 

10.  Inspect,  check,  service,  trou- 
bleshoot, and  repair  electrical 
and  mechanical  engine  temper- 
ature, pressure,  and  r.p.m.  indi- 
cating systems. 

•  •  •  • 

E.  teiition  and  Starting  systems 


Teaching 
level 


(2) 


(3) 


W 


(1) 


(1) 


18.  Inspect,  service,  troubleshoot 
and  repair  reciprocating  and 
turbine  engine  ignition  systems 
and  components. 

19.a.  Inspect,  service,  trouble- 
shoot, and  repair  turbine 
engine  electrical  starting  sys- 
tems. 

19.b.  Inspect,  service,  and  trou- 
bleshoot turbine  engine  pneu- 
matic starting  systems. 

20.  Troubleshoot  and  adjust  tur- 
bine engine  fuel  metering  sys- 
tems and  electronic  engine  fuel 

controls. 

•  •  •  * 

H.  Induction  and  Engine  Airflow 

Systems 

*  •  •  • 

27.  Inspect,  check,  service,  trou- 
bleshoot and  repair  heat  ex- 
changers, superchargers,  and 
turbine    engine     airflow     and 

temperature  control  systems. 

«  •  •  * 

J.  Engine  Exhaust  and  Reverser 
Systems 


Teaching 
level 


(3) 
(1) 

(1) 

• 

(3) 
(1) 

(1) 


32.a.  Inspect,  check,  trouble- 
shoot, service,  and  repair 
engine  exhaust  systems. 

32.b.  Troubleshoot  and  repair 
engine  thrust  reverser  systems 

and  related  components. 

•  •  •  • 

35.  Balance  propellers. 

•  *  *  • 

39.  Repair  aluminum  alloy  pro- 
peller blades. 

L  Unducted  Fans 

40.  Inspect  and  troubleshoot  un- 
ducted fan  systems  and  com- 
ponents. 

M.  Auxiliary  Power  Units 

41.  Inspect,  check,  service,  and 
troubleshoot  turbine-driven 
auxiliary  power  units. 


Issued  in  Washington.  DC,  on  ]une  2Z  1992. 
Barry  Lambert  Harris, 
Acting  Administrator. 
[FR  Doc.  92-15131  Filed  6-26-92;  8:45  am) 
BILUNO  CODE  4910-13-M 


Monday 
June  29,  1992 


Part  V 


Department  of 
Education _^ 

34  CFR  Parts  307,  309,  315,  324,  and  327 
Office  of  Special  Education  and 
Rehabilitative  Services;  Final  Regulations 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  307, 309, 315. 324,  and 
327 

RIN  1820-AA98 

Office  of  Special  Education  and 
Rehabilitative  Services 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends 
existing  regulations  for  certain 
discretionary  grant  programs  authorized 
under  the  Individuals  with  Disabilities 
Education  Act  (IDEA),  formerly  the 
Education  of  the  Handicapped  Act. 
These  amendments  result  primarily  from 
the  Individuals  with  Disabilities 
Education  Act  Amendments  of  1991 
(Pub.  L.  102-119).  The  amendments  to 
the  regulations  add  new  defmitions  and 
program  activities  consistent  with  the 
IDEA. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  §  309.33.  Section 
309.33  will  become  effective  after  the 
information  collection  requirements 
contained  in  that  section  have  been 
submitted  by  the  Department  of 
Education  and  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  If  you 
want  to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Wolf.  Office  of  Special 
Education  Programs,  Department  of 
Education,  400  Maryland  Avenue  SW. 
(room  309O-MES  2313).  Washington,  DC 
20202.  Telephone:  (202)  732-1006;  (TDD 
(202)  732-1169). 

SUPPLEMENTARY  INFORMATION:  These 
technical  amendments  implement 
statutory  changes  designed  to  improve 
the  quality  of  educational  instruction 
and  other  services  for  children  with 
disabilities.  The  following  technical 
changes  are  made  in  the  final 
regulations:  Under  parts  307.  309,  and 
315,  the  definition  of  the  term  "children 
with  disabihties"  has  been  changed  to 
allow,  at  a  State's  discretion,  the 
inclusion  of  children,  aged  three  through 
five,  who  are  experiencing 
developmental  delays  and  who,  by 
reason  thereof,  need  special  education 
and  related  services.  Under  Part  309  the 
definition  is  changed  to  include  all 
children  from  birth  through  age  two  who 


are  at  risk  of  developmental  delay  if 
early  intervention  services  are  not 
provided,  include  a  new  authorization  to 
fund  Statewide  data  systems  projects, 
and  expand  required  activities  for 
experimental,  demonstration,  and 
outreach  projects.  Under  part  315  the 
definition  is  changed  to  include,  at  a 
State's  discretion,  children  from  birth 
through  age  two  who  are  at  risk  of 
having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided.  Part  324  is  changed  by 
correcting  the  authority  citation  for  the 
program  and  including  a  priority  (for 
field-initiated  and  student-initiated 
research  projects)  that  was 
inadvertently  omitted  in  the  technical 
changes  published  in  the  Federal 
Register  on  October  22, 1991  (56  FR 
54697).  Part  327  is  changed  to  correct  a 
regulatory  citation  published  in  the  final 
regulations  on  October  22. 1991  (56  FR 
54701). 

These  regulations  support  America 
2000,  the  President's  strategy  for 
achieving  the  National  Education  Goals. 
They  seek  to  help  children  with 
disabilities  reach  high  levels  of 
academic  achievement  called  for  by  the 
goals  and  America  2000. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  small 
entities  that  would  be  affected  by  these 
final  regulations  are  small  local 
educational  agencies  (LEAs)  receiving 
Federal  funds  under  these  programs. 
However,  the  regulations  will  not  have  a 
significant  economic  impact  on  the  small 
LEAs  affected  because  the  regulations 
will  not  impose  excessive  regulatory 
burdens  or  require  unnecessary  Federal 
supervision.  The  regulations  make  only 
technical  changes  to  implement 
legislation  and  to  correct  errors  in 
previously  published  technical 
regulations. 

Paperwork  Reduction  Act  of  1980 

Section  309.33  contains  information 
collection  requirements.  As  required  by 
the  Paperworit  Reduction  Act  of  1980, 
the  Department  of  Education  has 
submitted  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C.  3504(h)) 


This  section  affects  States,  which  are 
the  type  of  entities  eligible  to  receive 
awards  under  this  program.  The 
Department  needs  and  uses  the 
information  to  evaluate  the  applications 
and  select  the  entities  that  will  receive 
awards. 

Annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  expected  to  average  40 
hours  per  response  for  1,000 
respondents,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel ).  Chenok. 

Waiver  of  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  since  the  changes 
merely  incorporate  statutory 
amendments  into  existing  regulations  or 
make  technical  corrections  to  previously 
published  regulations,  and  do  not 
establish  new  substantive  policy,  public 
comment  could  have  no  effect  on  the 
content  of  the  amended  regulations. 

"Therefore,  the  Secretary  has 
determined  under  5  U.S.C.  553(b)(B)  that 
proposed  rulemaking  on  these  amended 
regulations  is  unnecessary  and  contrary 
to  the  public  interest. 

Intergovernmental  Review 

These  programs  (with  the  exception  of 
part  324,  Research  in  Education  of 
Individuals  with  Disabilities)  are  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR  part 
79.  The  objective  of  the  Executive  order 
is  to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and  » 

review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 
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Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  307 

Education,  Education  of  individuals 
with  disabilities,  Education  research. 
Grant  program — Education,  Teachers. 

34  CFR  Part  309 

Education,  Education  of  individuals 
with  disabilities.  Grant  program — 
Education. 

34  CFR  Part  315  ' 

Education,  Education  of  individuals 
with  disabilities.  Education  research. 
Government  qqntracts.  Student  aid. 
Teachers. 


-E 


34  CFR  Part  324 

Education,  Education  of  individuals 
with  disabilities.  Grant  program — 
Education,  Scholarships  and 
fellowships.  Teachers. 

34  CFR  Part  327 

Children  with  disabilities. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.023,  Research  in  Education  of 
Individuals  with  Disabilities  Program:  84.024. 
Early  Education  for  Children  with 
Disabilities:  84025,  Services  for  Children  with 
Deaf-Blindness:  84.086,  Program  for  Children 
with  Severe  Disabilities;  84.159.  Special    ' 
Studies  Program) 

Dated:  March  ft,  1992 
Lamar  Alexander, 
Secretary  of  Education. 

The  Secretary  amends  parts  307,  309. 
315.  324,  and  327  of  Title  34  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  307— SERVICES  FOR  CHILDREN 
WITH  DEAF-BUNDNESS 

1.  The  authority  citation.for  part  307 
continues  to  read  as  follows; 

Authority:  20  U.S.C.  1422.  unless  otherwise 
noted. 

2.  Section  307.4  is  amended  by 
revising  the  definition  of  "Children  with 
disabilities"  in  paragraph  (c)  to  read  as 
follows:  §  307.4  What  definitions  apply 
to  the  Services  for  Children  with  Deaf- 
Blindness  program? 
•        ft        • 

(c)    *  •  * 

Children  with  disabilities.  (1)  For  the 
purposes  of  this  part,  the  term  "children 
with  disabilities"  means  children — 

(i)  With  mental  retardation,  hearing 
impairments  including  deafness,  speech 


or  language  impairments,  visual 
impairments  including  blindness,  serious 
emotional  disturbance,  orthopedic 
impairments,  autism,  traumatic  brain 
injury,  other  health  impairments,  or 
specific  learning  disabilities;  and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 

(2)  For  children  aged  three  to  five, 
inclusive,  the  term  may,  at  State's 
discretion,  include  children — 

(i)  Who  are  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 


PART  306— EARLY  EDUCATION 
PROGRAM  FOR  CHILDREN  WITH 
DISABILITIES 

3.  The  authority  citation  for  part  309 
continues  to  read  as  follows; 

Authority:  20  U.S.C.  1423.  unless  otherwise 
noted.  ' 

4.  Section  309.2  is  revised  to  read  as 
follows:  §  309.2  Who  is  eligible  for  an 
award? 

(a)  (1)  Public  agencies  and  nonprofit 
private  organizations  are  eligible  fdr  a 
grant  or  cooperative  agreement  under 
I  309.3  (a)  through  (h). 

(2)  Profit-making  organizations  are 
also  eligible  under  §  309.3  (e)  and  (f). 

(b)  States  are  eligible  for  grants  or 
cooperative  agreements  under  §  309.3(i). 

(Authority:  20  U.S.C.  1423) 

5.  Section  309.3  is  amended  adding  a 
new  paragraph  (i)  to  read  as  follows: 

§  309.3    Wtiat  activities  may  the  Secretary 
fund? 

*  *  •  •  • 

(i)  Statewide  data  systems  projects. 
These  projects  establish  an  inter- 
agency, multi-disciplinary,  and 
coordinated  statewide  system  for  the 
identification,  tracking,  and  referral  to 
appropriate  services  of  all  categories  of 
children  who  are  biologically  or 
environmentally  at  risk  of  having 
developmental  delays. 
***** 

6.  Section  309.5  is  amended  by 
revising  the  definition  of  "Children  with 
disabilities"  in  paragraph  (c)  and  the 
authority  citation  at  the  end  of  the 
section  to  read  as  follows; 


S  309.5    Wttat  definitions  apply  to  this 

program? 

***** 

(c)  *  •  • 

Children  with  disabilities.  (1)  As  used 
in  this  part,  "children  with  disabilities" 
means  those  children  from  birth  through 
age  eight — 

(i)  With  mental  retardation,  hearing 
impairments  including  deafness,  speech 
or  language  impairments,  visual 
impairments  including  blindness,  serious 
emotional  disturbance,  orthopedic 
impairments,  autism,  traumatic  brain 
injury,  other  health  impairments,  or 
specific  learning  disabilities;  and 

(ii)  Who,  because  of  those 
impairments,  need  special  education 
and  related  services. 

(2)  The  term  includes  infants  and 
toddlers,  birth  through  age  two,  who 
need  early  intervention  services  because 
they— 

(i)  Are  experiencing  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas; 
Cognitive  development,  physical 
development  including  vision  and 
hearing,  language  and  speech 
development,  psychosocial 
developm.ent.  or  self-help  skills,  or 

(ii)  Have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay. 

(3)  The  term  also  includes  individuals 
from  birth  through  age  two  who  are  at 
risk  of  having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 

(4)  For  children  aged  three  to  five, 
inclusive,  the  term  may,  at  a  State's 
discretion,  include  children — 

(i)  Who  are  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  onfe  or  more  of  the  following  areas: 
Physical  development,  cognitive 
development,  communication 
develSpment,  social  or  emotional 
development,  or  adaptive  development: 
and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 

(Authority:  20  U.S.C.  1401(a)(1):  20  U.S.C. 
1423(a)(1):  20  U.S.C.  1472(1)) 

7.  Section  309.22  is  revised  to  read  as 
follows:  §  309.22  Are  awards  for 
experimental,  demonstration,  outreach, 
and  s'tatewide  data  systems  projects 
geographically  dispersed? 

To  the  extent  feasible,  the  Secretary, 
in  addition  to  using  the  selection  criteria 
in  I  309.21,  geographically  disperses 
awards  for  experimental, 
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demonstration,  outreach,  and  statewide 
data  systems  projects  throughout  the 
Nation  in  urban  and  rural  areas. 

(Authority:  20  U.S.C.  1423(a)(3)) 

8.  The  hearing  of  subpart  D  is 
amended  by  adding  "Statewide  Data 
Systems,"  before  the  words,  "and 
Outreach  Projects". 

9.  Section  309.30  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  {a)(8),  by  removing  the  period 
at  the  end  of  paragraph  (a)(9)  and 
adding  in  its  place  a  semicoldn,  and  by 
adding  new  paragraphs  (a)(10)  and 
(a)(ll)  to  read  as  follows: 

§  309.30  What  conditions  must  t>e  met  by 
recipients  of  experimental,  demonstration, 
and  outreacii  projects? 

(a)  •  •  • 

(10)  Facilitate  and  improve  outreach 
to  low-income,  minority,  rural  and  other 
underserved  populations  eligible  for 
assistance  under  Part  B  and  H  of  the 
Act;  and 

(11)  Support  statewide  projects,  in 
conjunction  with  a  State's  application 
under  Part  H  of  the  Act  and  a  State's 
plan  under  Part  B  or  the  Act.  to  change 
the  delivery  of  early  intervention 
services  to  infants  and  toddlers  with 
disabihties,  and  to  change  the  delivery 
of  special  education  and  related 
services  to  preschool  children  with 
disabilities,  from  segregated  to 
integrated  environments. 

10.  Section  309.33  is  redesignated  as 
S  309.34. 

11.  A  new  i  309.33  is  added  to  read  as 
follows: 

§309.33    What  conditions  must  be  met  by 
recipients  of  statewide  data  systems 
projects? 

Recipients  of  statewide  data  systems 
projects  shall — 

(a)  Create  a  data  system  within  the 
first  year  to  document  the  numbers  and 
types  of  at-risk  children  in  the  State  and 
to  develop  linkages  with  all  appropriate 
existing  child  data  and  tracking  systems 
that  assist  in  providing  information; 

(b)  Coordinate  activities  with  the 
child  find  component  required  under 
Parts  B  and  H  of  the  Act; 

(c)  Demonstrate  the  involvement  of 
the  lead  agency  and  the  State 


interagency  coordinating  council  under 
Part  H  of  the  Act  as  well  as  the  State 
educational  agency  under  Part  B  of  the 
Act; 

(d)  Coordinate  with  other  relevant 
prevention  activities  across  appropriate 
service  agencies,  organizations, 
councils,  tmd  commissions; 

(e)  Define  an  appropriate  service 
delivery  system  based  on  children  with 
various  types  of  at-risk  factors;  and 

(f)  Document  the  need  for  additional 
services  as  well  as  barriers. 
.(Authority:  20  U.S.C.  1423(b))  - 

PART  315— PROGRAM  FOR  CHILDREN 
WITH  SEVERE  DISABIUTIES 

12.  The  authority  citation  for  part  315 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1424,  unless  otherwise 
noted. 

13.  Section  315.4  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§315.4    What  deflnittons  apply  to  this 
program? 

(c)  Children  with  disabilities.  (1)  The 
term  "children  with  disabilities"  as  used 
in  this  part  means  those  children — 

(i)  With  mental  retardation,  hearing 
impairments  including  deafness,  speech 
or  language  impairments,  visual 
impairments  including  blindness,  serious 
emotional  disturbance,  orthopedic 
impairments,  autism,  traumatic  brain 
injury,  other  health  impairments,  or 
specific  learning  disabihties;  and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 

(2)  The  term  includes  infants  and 
toddlers,  birth  through  age  two.  who 
need  early  intervention  services  because 
they— 

(i)  Are  experiencijig  developmental 
delays,  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
Cognitive  development  physical 
development  including  vision  and 
hearing,  language  and  speech 
development,  psychosocial 
development,  or  self-help  skills;  or 

(ii)  Have  a  diagnosed  physical  or 
mental  condition  that  has  a  high 
probability  of  resulting  in  developmental 
delay. 


(3)  The  term  includes,  at  a  State's 
discretion,  individuals  from  birth 
through  age  two  who  are  at  risk  of 
having  substantial  developmental 
delays  if  early  intervention  services  are 
not  provided. 

(4)  For  children  aged  three  to  five, 
inclusive,  the  term  may.  at  a  State's 
discretion,  include  children — 

(i)  Who  are  experiencing 
developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and 

(ii)  Who,  for  that  reason,  need  special 
education  and  related  services. 


PART  324— RESEARCH  IN 
EDUCATION  OF  INDIVIDUALS  WITH 
DISABILITIES  PROGRAM 

14.  The  authority  citation  for  part  324 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1441-1443,  unless 
otherwise  noted. 

15.  Section  324.10  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§324.10    What  kinds  Of  priorities  are 
authorized  under  this  part? 

*        «        •        *        * 

(c)  The  Secretary  also  may  support 
student-initiated  or  field-initiated 
projects  consistent  with  the  purpose  of 
the  program,  as  described  in  {  324.1. 


PART  327— SPECIAL  STUDIES 
PROGRAM 

16.  The  authority  citation  for  Part  327 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1418,  unless  otherwise 
noted. 

§327.30    (Amended} 

17.  Section  327.30  is  amended  by 
removing  §  307.10(f)  and  adding,  in  its 
place,  "5  327.10(n." 

[FR  Doc.  92-15167  Filed  6-26-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Community  Planning  and 
Develdpment 

{Docket  No.  N-92-3454;  FR-330O-N-01) 

NOFA  for  Technical  Assistance  To 
Economically  Empower  Low  Income 
Residents  In  COBG  Communities, 
Especially  In  Riot-Damaged  Areas  of 
Los  Angeles,  California,  and  in 
Connection  With  Implementation  of 
Enterprise  Zones 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  funding  availability 
(NOFA)  for  fiscal  year  1992. 

summary:  This  NOFA  announces  the 
availability  of  $12.1  million  in  Technical 
Assistance  Program  funds  to  support 
local  economic  empowerment,  including 
business  development  and  job  training 
initiatives,  for  low-income  residents  in 
CDBG  communities.  This  technical 
assistance  program  will  complement 
and  support  efforts  to  rebuild  riot- 
damaged  areas  within  Los  Angeles 
County,  California  (including  the  City 
and  County  of  Los  Angeles),  and 
implement  Federal  enterprise  zones  (if 
enacted)  and  ongoing  State  enterprise 
zone  efforts.  HUD  reserves  the  right  to 
increase  the  amount  of  funds  for  this 
competition  by  up  to  $8  million  should 
additional  funds  become  available  prior 
to  the  time  of  award. 

These  funds  are  to  be  awarded 
competitively  as  follows: 

Subject  to  receipt  of  qualifying 
applications,  a  minimum  of  $4  million 
will  be  awarded  to  CDBG  entitlement 
jurisdictions  within  Los  Angeles  County 
(including  the  City  and  County  of  Los 
Angeles,  California)  which  are  able  to 
demonstrate  extensive  physical  damage 
resulting  from  civil  disturbances 
occurring  in  April-May  1992.  (Referred 
to  in  this  document  as  the  "$4  million 
competition.") 

Subject  to  receipt  of  qualifying 
applications,  a  minimum  of  $6.6  million 
will  be  awarded  to  CDBG  entitlement 
jurisdictions  other  than  those  California 
jurisdictions  identified  above.  (Referred 
to  in  this  document  as  the  $6.6  million 
competition.") 

Subject  to  receipt  of  qualifying 
applications,  a  minimum  of  $1.5  million 
will  be  awarded  to  States  for  technical 
assistance  and/or  for  distribution  to 
non-entitiement  CDBG  eligible  units  of 
general  local  government.  (Referred  to  in 
this  document  as  the  "$1.5  million 
competition.") 


Specifically,  the  Department  of 
Housing  and  Urban  Development  is 
interested  in  funding  local  programs  that 
link  and  coordinate  economic 
empowerment  activities  designed  to 
benefit  lower  income  persons  among  a 
jurisdiction's  diverse  public,  private,  and 
non-profit  sectors.  Applicants  selected 
for  award  would  use  their  funds  to 
undertake  and  coordinate  a 
comprehensive  economic  empowerment 
program  which  involves  the  private 
sector  and  includes  business 
development  and  expansion  and  job 
training  activities.  Grant  funds  would  be 
expected  to  be  used  over  a  two-year 
period. 

An  applicant's  Statement  of  Work  for 
the  $4  million  and  $6.6  million 
competitions  should  identify  the 
applicant's  comprehensive  economic 
empowerment  program  and  the 
activities  that  will  be  performed  to 
implement  the  program.  States  applying 
for  the  $1.5  million  competition  should 
provide  a  Statement  of  Work  which 
describes  a  program  for  distributing  the 
funds  made  available  under  this 
competition  to  non-entitlement  CDBG- 
eligible  units  of  general  local 
government  or  consortiums  of  units  of 
local  government  for  the  purpose  of 
establishing  or  enhancing  economic 
empowerment  programs  which  develop 
and/or  expand  businesses  and  provide 
job  training  for  lower  income  residents. 
Alternatively.  States  may  provide  a 
Statement  of  Work  identifying  how  they 
will  directly  provide  technical 
assistance  services  to  non-entidement 
units  of  general  local  government  to 
design  and  implement  economic 
empowerment  programs  as  set  forth  in 
this  NOFA.  provided  that  such  services 
are  an  enhancement  or  in  addition  to  the 
technical  assistance  services  already 
being  provided  by  the  State  under  its 
State-administered  CDBG  Non- 
Entitlement  program. 

An  applicant's  Statement  of  Work  will 
be  rated  and  ranked  using  the  criteria 
established  in  this  NOFA  in  the  section 
entiUed  "Factors  For  Award." 
In  the  body  of  Uiis  NOFA  is 
information  concerning: 

(a)  The  principal  objective  of  this 
technical  assistance  competition,  the 
funding  available,  eligible  applicants 
and  activities,  and  factors  for  award; 

(b)  The  application  process,  including 
how  to  apply  and  how  the  selections 
will  be  made;  and 

(c)  A  checklist  of  application 
submission  requirements. 

dates:  The  application  due  date  will  be 
specified  in  the  application  kit 
Applicants  will  have  at  least  30 
calendar  days  to  prepare  and  submit 


their  application.  The  30-day  response 
time  shall  begin  to  run  from  the  first 
date  the  application  kit  is  available.  The 
application  kit  will  set  out  a  specific 
date  and  hour  deadline  for  the 
submission  of  apphcations  that  will  be 
enforced  stricdy.  Applicants  are 
encouraged  to  submit  their  materials 
early  to  avoid  disqualification  based  on 
failure  to  meet  the  stated  application 
deadline. 

APPUCATION  KIT:  All  entitlement 
communities  and  States  eligible  to  apply 
under  this  competition,  will  be  mailed  a 
copy  of  the  Application  Kit  directly  from 
HUD.  All  others  wishing  to  obtain  a 
copy  of  the  application  kjj  may  contact 
the  Processing  and  Control  Branch. 
Office  of  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Washington,  DC  20410.  Requests 
for  kits  may  be  made  by  calling  (202) 
708-1000.  which  is  answered  by  an 
answering  machine,  or  requests  for  kits 
may  be  faxed  to  (202)  708-3363.  Please 
provide  your  name,  address,  telephone 
number  and  specify  that  you  are 
requesting  the  application  kit  for  FR- 
3300.  All  questions  should  be  directed  to 
the  person  indicated  below  as  the 
contact  for  further  information 
concerning  this  NOFA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Duncan,  Office  of  Economic 
Development.  451  7th  Street  SW.. 
Washington,  DC,  room  7140.  Telephone 
number:  (202)  708-3773.  or.  for  hearing 
impaired.  TDD  (202)  708-2565.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB),  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  and  assigned  0MB  control 
number  2535-0084. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

This  competition  solicits  grant 
applications  from  applicants  eligible  to 
receive  technical  assistance  funds  as 
limited  by  the  "eligible  applicants" 
listings  in  paragraph  I.C.2  of  this  NOFA. 
Grants  will  be  made  to  pursue  and 
implement  local  economic 
empowerment  programs,  which  include 
business  development  and  expansion 
and  job  training  activities  through  the 
private  sector.  These  programs  should 
be  targeted  to  lower  income 
neighborhoods  in  the  CDBG  entiUement 
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communities  and  in  non-entitlement 
units  of  general  local  government 
selected  by  States  for  CDBG  program 
funding  under  the  State-administered 
CDBG  non-entitlement  program.  The 
Criteria  used  by  HUD  in  selecting 
awardees  are  contained  in  Section  n  of. 
this  NOFA.  under  the  title  "Factors  for 
Award".  Apphcants  should  pay 
particular  attention  to  these  Factors  For 
Award  in  designing  their  program,  as  all 
applications  will  be  rated  and  ranked 
according  to  the  criteria. 

This  competition  is  authorized  under 
section  107Cb)(5)  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended  (the  "Act").  Program 
requirements  applicable  to  awards 

made  under  this  competition  are      

contained  in  HUD  regulations  at  24  CFR 
570.400  and  570.402,  governing  the 
Community  Development  Technical 
Assistance  Program. 

Note:  Section  570.402  of  the  regulation  was 
revised  as  published  in  the  Federal  Regiator 
on  Augu«t  2fl.  1961.  56  FR  41936-41940.  All 
references  in  this  NOFA  to  {  570.402  are  to 
that  section  as  so  revised.)  Any  proposed 
technical  assistance  activities  must  meet  the 
eligibihty  requirements  estabiished  in  these 
regulations  and  as  limited  by  this  NOFA. 

For  the  purposes  of  this  NOFA.  "low 
and  moderate  income  person"  or 
"lower-income  person"  means  a  person 
defined  in  24  CFR  570.3  (r)  and  (m). 

"Low  and  moderate  income 
neighborhood"  or  "lower  income 
neighborhood"  means  a  contiguous  area 
within  the  entitlement  city,  urban  county 
or  small  city,  where  51  percent  or  more 
of  the  residents  are  low  and  moderate 
as  defined  in  24  CFR  570.3  (r)  and  (m).  In 
the  case  of  jurisdictions  of  under  25.000 
population,  the  entire  jurisdiction  could 
be  considered  as  a  low-  and  moderate- 
income  neighborhood  if  51  percent  or 
more  of  the  residents  meet  the  low-  and 
moderate-income  definitions. 

"Enterprise  Zone"  means  any  area 
currently  designated  as  such  under  State 
law  and/or  Federal  Enterprise  Zones  (if 
enacted). 

B.  Allocation  and  Form  of  Award 

For  this  completion,  HUD  announces 
the  availability  of  $12.1  million  in 
Technical  Assistance  Program  grants  to 
support  local  economic  empowerment 
Including  business  development  and 
expansion  and  job  creation  initiatives 
through  the  private  sector.  HUD 
reserves  the  right  to  increase  the  amount 
of  funds  for  this  competition  by  up  to  S8 
million  should  additional  funds  become 
available  prior  to  the  time  of  award. 
These  funds  are  to  be  awarded 
competitively  on  a  national  basis  in 
accordance  with  the  following: 


•  A  minimum  of  $4  million  will  be 
available  to  CDBG  entitlement 
jurisdictions  within  Los  Angeles  County 
(including  the  City  and  County  of  Los 
Angeles,  California)  which  can 
demonstrate  extensive  physical  damage 
resulting  firom  civil  disturbances 
occurring  in  April-May,  1992.  Applicants 
may  apply  for  funds  in  accordance  with 
the  following  schedule: 

Cities  and  counties  of  more  than 
500,000  in  population:  Up  to  $7Sa000 
cities  of  25a000-500.000  in  population: 
Up  to  $350,000  cities  of  less  than  250.000 
in  population:  Up  to  $200,000. 

•  A  minimum  of  $6.6  million  will  be 
available  to  CDBG  entitlement 
jurisdictions  other  than  those  California 
jurisdictions  identified  above. 
Applicants  may  apply  for  funds  up  to 
$3S0,00a 

•  A  minimum  of  $1.5  million  will  be 
available  to  States  for  technical 
assistance  and/or  distribution  to  non- 
entitlement  CDBG  eligible  units  of 
general  local  government.  Applicants 
may  apply  for  funds  up  to  $250,000. 

Section  107(b)(5)  of  the  Act  authorizes 
HUD  to  award  funds  for  the  purpose  of 
providing  technical  assistance  in 
planning  and  carrying  out  CDBG 
programs  under  title  I  of  the  Act. 

Under  this  competition.  HUD  will  fund 
the  applicants  who  best  meet  the  oriteria 
for  selection  identified  in  this  NOFA 
under  Factors  For  Award.  HUD  reserves 
the  right  to  negotiate  the  final  grant 
amount  and  Statement  of  Work  with  all 
apphcants.  If  HUD  determines  a  smaller 
grant  amount  than  that  requested  would 
be  appropriate  to  the  proposed 
activities.  HUD  may  reduce  the  amount 
of  funding  for  an  applicant.  If  HUD 
receives  an  insufficient  number  of 
applications  to  expend  all  funds  in  a 
given  category,  or  if  funds  remain  all 
acceptable  applications  have  been 
funded,  HUD  may  negotiate  increased 
amounts  of  grant  awards  with 
apphcants  selected  for  funding  within 
any  or  each  grant  award  category. 

C  Description  of  Technical  Assistance 
Competition 

1.  Background  and  Purpose 

The  Department  of  Housing  and 
Urban  Development  believes  that 
through  community  involvement  and 
citizen  empowerment,  federal  funds 
channeled  through  the  Community 
Development  Block  Grant  Program  can 
be  used  more  effectively  to  enhance 
efforts  by  the  private  sector  to  create 
jobs,  provide  job  training  and  create 
more  opportunities  for  our  youth  and 
residents  in  low-  and  moderate-income 
neighborhoods.  This  technical 
assistance  effort  is  focused  on  creating  a 


pubUc  private  partnetship  between  city 
officials,  private  sector  organizations,  a 
broad  array  of  local  nei^borhood 
groups  and  organizations,  and  resident 
management  and  other  resident  groups 
to  forge  a  new  sense  of  involvement  and 
participation  in  our  nation's  cities  so 
that  together  we  can  reverse  the 
economic  and  social  breakdown  of  our 
communities. 

The  objectives  of  this  technical 
assistance  competition  are: 

(1)  To  create  and  implement  over  a 
two-year  period,  an  economic 
empowerment  program  which  would 
complement  and  support 
implementation  of  Federal  enterprise 
zones  (if  enacted),  and  on-going  State 
enterprise  zone  efforts.  The  program 
would  comprehensively  and  in  a  broad- 
based  fashion  establish  a  set  of 
activities  to  be  conducted  to  link  and 
coordinate  economic  empowerment  and 
job  training  efforts  designed  to  benefit 
lower  income  residents  among  a 
jurisdiction's  diverse  public,  private  and 
non-profit  sectors. 

(2)  Forge  an  on-going  coalition  and 
collaborative  effort  to  implement  the 
applicant's  program  involving  relevant 
federal,  state  and  local  public  sector 
economic  development  organizations. 
State  and  local  police  and  other  law 
enforcement  officials,  the  business 
community  (especially  representatives 
of  racially  and  ethnically  diverse 
business  associations),  lower  income 
neighborhood  non-profit  organizations 
(including  resident  management 
councils  and  corporations),  private 
sector  financiers,  private  sector  insurers, 
private  industry  councils  or  similcir 
organizations,  religious  organizations 
and  institutions,  public  utilities,  and 
secondary  and  post-secondary 
educational  institutions. 

2.  Eligible  AppUcants 

Eligible  applicants  are: 

For  the  $4  million  competition:  CDBG 
entitlement  jurisdictions  within  Los 
Angeles  County  (including  the  City  and 
County  of  Los  Angeles,  CaUfomia)  that 
can  demonstrate  extensive  physical 
damage  resulting  from  the  civil 
disturbances  of  April-May  1992. 

For  the  $6.6  million  competition: 
CDBG  entitlement  jurisdictions  other 
than  those  enumerated  above. 

For  the  $1.5  million  competition: 
States  for  technical  assistance  and/or 
distribution  to  non-entitlement  CDBG 
eligible  units  of  general  local 
government  under  the  State- 
administered  Program  for  Non- 
entitlement  Communities.  24  CFR  part 
570.  subpart! 
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3.  Program  Requirements 

This  program  is  funded  under  the 
technical  assistance  program  of  section 
107(b)(5)  of  title  I  of  the  Housing  and 
Community  Development  Act  of  1974.  as 
amended.  Technical  assistance  funds 
must  be  used  for  the  provision  of  skills 
and  knowledge  to  improve  effectiveness 
in  planning,  developing  and 
administering  CDBG  assisted  activities. 
Technical  assistance  activities  funded 
under  this  grant  must  be  directed  at 
implementation  and  coordination  of 
economic  empowerment  programs 
which  are  being  or  are  planned  to  be 
carried  out  in  whole  or  in  part  with 
CDBG  funding  provided  by  metropolitan 
cities  and  urban  counties  participating 
in  the  CDBG  entitlement  grant  program 
and  units  of  general  local  government 
participating  in  the  State-administered 
CDBG  program  for  non-entitlement 
communities. 

(a)  CDBG  nexus  eligibility  criterion 
for  entitlement  communities.  Applicants 
must  establish  a  CDBG  nexus  between 
the  technical  assistance  to  be  provided 
and  the  proposed  program  of  activities 
targeted  for  assistance  with  these  grant 
funds.  A  CDBG  nexus  exists  if  the 
technical  assistance  activities  proposed 
by  the  applicant  for  funding  through  this 
NOFA  are  to  be  used  by  the  awardee  to 
develop,  coordinate  or  implement 
speciHc  economic  empowerment 
activities  that  are  being  funded  or  are 
planned  to  be  funded,  in  whole  or  in 
part,  with  a  locality's  CDBG  program 
funds. 

Proof  of  nexus  shall  consist  of  a 
statement  signed  by  the  Chief  Executive 
Officer'of  the  CDBG  funded  community 
or  the  Director  of  the  agency 
administering  the  CDBG  program  funds 
that  (1)  identifies  the  economic 
empowerment  program  including 
business  development  and  expansion 
and  job  training  activities  to  be  assisted 
under  this  award;  (2)  describes  how  the 
technical  assistance  will  assist  the 
community  in  improving  the 
development  and  implementation  of  the 
proposed  activities;  and  (3)  provides  an 
estimate  of  the  amount  of  CDBG 
program  funds  currently  committed  or 
planned  to  be  committed  to  the 
proposed  economic  empowerment 
programs  within  the  proposed  grant 
period  and  the  date(s)  of  availability  of 
the  funds. 

(b)  CDBG  nexus  for  State  applicants. 
State  applicants  must  establish  a  nexus 
between  the  technical  assistance  funded 
under  this  competition  and  activities 
assisted  or  to  be  assisted  in  whole  or  in 
part  with  funds  provided  to  units  of 
general  local  government  under  the 
.     State's  CDBG  Program.  A  nexus  exists 
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where  the  technical  assistance  activities 
are  directed  to  the  development, 
planning,  administration  or 
implementation  of  specific  CDBG- 
assisted  economic  empowerment 
activities. 

Proof  of  nexus  shall  consist  of  a 
statement  signed  by  the  Director  of  the 
State-Administered  CDBG  Program 
certifying  that  the  technical  assistance 
will  be  made  available  only  in  units  of 
general  local  government  which: 

(i)  Are  undertaking,  or  have  been 
approved  to  undertake,  economic 
empowerment  activities  with  CDBG 
funds; 

(ii)  Are  not  currently  undertaking  a 
program  of  CDBG-assisted  economic 
empowerment  activities,  but  for  which 
the  State  will  grant  a  program 
amendment  to  permit  such  activities:  or 

(iii)  Will  be  given  a  funding  priority 
for  economic  empowerment  activities  in 
the  State's  next  CDBG  non-entitlement 
program  funding  round. 

The  statement  must  also  certify  that 
where  technical  assistance  is  provided 
by  the  State  with  funds  made  available 
under  this  competition,  the  activities 
will  be  in  addition  to,  or  an 
enhancement  of,  the  State's  existing 
obligation  to  provide  technical 
assistance  to  non-entitlement 
communities  under  the  CDBG  program 
pursuant  to  the  State's  certification 
made  in  accordance  with  section 
106(d)(2)(C)|ii)  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended. 

(c)  For  the  $4  million  competition. 
Entitlement  jiu-isdictions  applying  for 
funds  under  the  $4  million  competition 
must  demonstrate  that  they  experienced 
extensive  physical  damage  as  a  result  of 
the  civil  disturbances  of  April-May 
1992.  Applicants  which  cannot 
demonstrate  extensive  physical  damage 
will  not  receive  funding  consideration 
under  this  competition,  but  will  be 
considered  under  the  $8.6  million        ' 
competition. 

In  evaluating  this  program 
requirement,  HUD  will  take  into  account 
the  following  types  of  measures:  The 
percentage  of  businesses  lost  due  to  fire 
or  looting;  the  dollar  amount  of 
insurance  claims  for  loss  of  businesses 
or  hemes;  and  the  estimate  of  physical 
damage  as  determined  by  the  Federal 
Emergency  Management  Agency  or 
other  public  entity.  Applicants  may 
submit  additional  measures  of  physical 
damage  with  supporting  documentahon 
in  their  applications. 

4.  Eligible  Activities 

Activities  undertaken  are  to 
implement  a  program  which 
comprehensively  links  on-going  and 


proposed  economic  empowerment 
activities  in  low-  and  moderate-income 
neighborhoods,  including  business 
development  and  expansion  and  job 
training  activities  within  a  jurisdiction. 
Examples  of  the  broad  array  of 
activities  eligible  for  assistance  under 
this  competition  are  listed  below: 

•  Linkage  of  the  formulated 
economic  empowerment  program  with 
the  implementation  of  federal  enterprise 
zones  (if  enacted); 

•  Linkage  of  the  formulated 
economic  empowerment  program  with 
ongoing  state  enterprise  zones  (and 
counterpart)  efforts; 

•  Creation  within  lower  income 
neighborhoods  of  new  state  enterprise 
zone  (and  counterpart)  tax  reduction 
and  deregulatory  initiatives; 

•  Linkage  of  CDBG  assisted 
economic  empowerment  business 
expansion  and  development  and  job 
training  efforts  with  housing 
rehabilitation  undertaken,  or  to  be 
undertaken,  or  HUD-assisted  public 
housing,  lower  income  HUD-assisted 
multi-family  or  lower  income  HUD- 
assisted  single  family  sites,  especially  if 
undertaken,  or  to  be  undertaken,  in 
conjunction  with  assistance  under  HUD 
HOPE  I  HOPE  n.  and/or  HOPE  III 
programs; 

•  Identification  of  Federal,  state 

and  local  government  regulations  whose 
elimination  (even  temporarily)  would 
remove  impediments  to  the  creation  or 
expansion  of  businesses  in  lower- 
income  neighborhoods  and  preparation 
of  appropriate  revisions  or  waiver 
requests  to  eliminate  or  ameliorate  such 
restrictions; 

•  Identification  of  government 
required  business  fees,  permits, 
licensing  charges  and  the  like  whose 
elimination  (even  temporarily)  would 
remove  impediments  to  the  creation  or 
expansion  of  businesses  in  lower- 
income  neighborhoods  and  preparation 
of  appropriate  revisions  or  waiver 
requests  to  eliminate  or  amehorate  such 
restrictions; 

• ,  Assistance  in  expanding  job 
opportunities  for  lower-income  residents 
with  established  companies; 

•  Promotion  of  entrepreneurship 
and  self-employment  programs, 
including  those  targeting  youth,  within 
lower-income  neighborhoods; 

•  Creation  or  expansion  of  private- 
sector  oriented  programs  supporting 
cooperative  ownership  within  lower- 
income  neighborhoods  of  new 
enterprises  and/or  purchase  of  existing 
enterprises; 

•  Creationor  expansion  of  private 
sector-oriented  micro-enterprise 
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programs  in  lower-income 
nei^borhoods; 

•  Promotion  of  private  »ector- 
oriented  business  incubator  efforts  in 
lower-income  neighboriioods; 

•  Promotion  of  private  sector  bank 
community  development  corporations 
designed  to  spur  investment  in  lower- 
income  neighborhoods; 

•  Planning  of  public  and/or  private 
infrastructure  (including  utilities) 
improvements  to  support  commercial 
and  industrial  activities  in  lower-income 
communities; 

•  Assistance  to  multi-county 
nonproflt  organizations  In  expanding  or 
creating  empowerment  activities 
coordinated  with  ongoing  ]ob  Training 
Partnership  Act  and  private  sector 
activities; 

Additionally  for  applicants  for  the  $4 
million  competition  for  jurisdictions 
within  Los  Angeles  County  (including 
the  City  and  County  of  Los  Angeles): 

•  Strategic  planning  for  the 
rebuilding  of  businesses  physically 
damaged,  destroyed,  or  looted  during 
the  civil  disturbance  of  late  April-May 
1992: 

•  Assistance  in  preparation  of 
applications  for  Federal,  State  or  private 

-  economic  development  assistance;  and 

•  Assistance  for  devising  strategies 
to  assure  the  delivery  to  residents  of 
lower-income  areas  and  business 
owners,  of  Federal,  state,  and  local 
services  and  goods  after  the  Disaster 
Assistance  Centers  have  closed. 

n.  Factors  For  Awaid 

A.  Rating  Factors 

(1)  $4  Million  Competition 

HUD  will  use  the  following  criteria  to 
rate  and  rank  applications  received  in 
response  to  this  competition.  The  factors 
and  maximum  number  of  points  for  each 
factor  are  provided  below.  The  total 
number  of  points  is  100. 

(a)  The  probable  effectiveness  of  the 
application  in  meeting  the  needs  of 
localities  and  accompUshing  program 
objectives  (32  of  100  points). 

(i)  The  extent  to  which  the  applicant's 
statement  of  work  provides  for  a 
comprehensive  linkage  of  public  and 
private  economic  empowerment 
activities,  including  business 
development  and  expansion  and  job 
training  activities,  especially  in 
enterprise  zones.  (8  of  32  points) 

(ii)  The  extent  to  which  the  applicant's 
economic  empowerment  program 
includes  a  wide  variety  of  activities 
which  would  develop  and  expand 
businesses  in  low-  and  moderate-income 
neighboriioods  and  provide  job  training 
opportunities  for  low-income  residents. 


especially  those  in  enterprise  zones.  (5 
of  32  points] 

(iii)  The  extent  to  which  the 
applicant's  activities  proposed  in  the 
applicant's  statement  of  work  are 
targeted  to  benefit  low-income  residents 
in  lower  income  neighborhoods  as 
demonstrated  by  the  extent  to  which  the 
applicant's  most  recent  CDBG  Final 
Statement  reflects  the  goals  and 
priorities  established  in  the  applicant's 
proposed  economic  empowerment 
program  and  indicates  the  applicant  will 
use  its  available  CDBG  program  funds  to 
implement  proposed  activities, 
especially  diose  dealing  with  enterprise 
zones.  In  the  case  of  applicants  in  the 
process  of  developing  or  amending  their 
mcst  recent  CDBG  program  final 
statement,  the  extent  to  which  the 
applicant  has  provided  evidence  of  a 
commitment  to  reorient  and  use  its 
CDBG  program  funds  to  support  the 
applicant's  proposed  economic 
empowerment  program  and  implement 
activities  proposed  in  the  appliccmt's 
Statement  of  Work  especially  in 
enterprise  zones.  (8  of  32  points) 

(iv)  The  extent  to  which  the 
applicant's  proposed  activities  are 
targeted  to  develop  and  implement 
neighborhood-based  business 
development  and  job  training  activities 
for  low-income  persons  residing  in  the 
targeted  assistance  neighborhoods, 
especially  assistance  targeted  for 
residents  of  enterprise  zones.  (7  of  32 
points) 

(v)  "The  extent  to  which  the  applicant 
has  successfully  used  a  collaborative 
process  involving  local  groups  and 
organizations  to  develop  and  implement 
neighborhood-based  economic 
empowerment  activities  targeted  to,  and 
benefiting,  selected  lower  income  area 
residents,  especially  residents  in 
enterprise  zones.  (4  of  32  points) 

(b)  The  soundness  and  cost 
effectiveness  of  the  proposed  approach. 
(17  of  100  points) 

(i)  The  extent  to  which  the  applicant's 
Statement  of  Work  for  its  economic 
empowerment  program  can  be  expected 
to  result  in  job  training  and/or  business 
development  opportunities  as  expressed 
by  the  anticipated  number  of  persons  to 
be  trained  and/or  businesses  to  be 
created  (10  of  17  points) 

(ii)  The  extent  to  which  the  appUcant 
has  proposed  to  leverage  CDBG  program 
funds  with  other  federal.  State,  local  or 
'  private  sector  funds  for  the 
implementation  of  the  activities 
proposed  to  be  imdertaken  in  the 
applicant's  economic  empowerment 
program,  especially  in  enterprise  zones. 
(7  of  17  points) 

(c)  Tlie  capacity  of  the  applicant  to 
carry  out  the  proposed  activities  in  a 


timely  and  effective  fashion.  (46  of  100 
points) 

(i)  The  extent  to  which  the  applicant 
can  demonstrate  that  a  broad  diversity 
of  groups  and  organizations  has 
participated  in  the  development  of  the 
economic  empowerment  program  for 
which  funds  are  requested  and  can 
demonstrate  that  such  groups  and 
organizations  have  agreed  to  participate 
in  implementation  of  the  economic 
empowerment  program  over  the  two- 
year  grant  award  period.  (18  of  46 
points). 

(ii)  The  extent  to  which  die  applicant 
has  successfully  gained  the  support  and 
promised  participation  of  low-income 
residents  residing  in  areas  to  be  assisted 
in  the  implementation  of  the  specific 
activities  proposed  in  the  applicant's 
economic  empowerment  program.  (18  of 
46  points). 

(iii)  The  extent  to  which  the  applicant 
demonstrates  timely  and  satisfactory 
recent  performance  in  community  and 
economic  development  activities, 
including  HUD  assisted  activities  or 
projects  of  the  same  or  similar  types  to 
those  proposed  in  the  Statement  of 
Work.  (5  of  46  points) 

(iv)  "The  extent  to  which  the 
background  and  experience  of  the 
program  manager  and  key  staff 
demonstrate  the  capability  satisfactorily 
to  conduct  the  proposed  activities  in  a 
timely  fashion.  (5  of  46  points) 

(d)  The  extent  to  which  the  results 
may  be  transferable  or  applicable  to 
other  Title  I  or  other  program 
participants,  as  judged  by  the  extent  to 
which  the  economic  empowerment 
program  and  the  approach  used  to 
implement  the  economic  empowerment 
program  can  be  repUcated  by  other 
CDBG  communities.  (5  of  100  points) 

(2)  $6.6  Million  Competition 

HUD  will  use  the  same  criteria  as 
indicated  above  to  rate  and  rank 
applications  received  in  response  to  this 
competition.  However,  in  addition  to  the 
ranking  factors  identiHed,  HUD  will  use 
the  program  policy  criterion  for 
geographic  distribution  as  identified  in 
24  CFR  570.402(f)(l)(ii)(A),  in  selecting 
applications  for  funding  under  the  $6.6 
competition. 

(3)  $1.5  Million  Com{>etition 

HUD  will  use  the  following  criteria  to 
rate  and  rank  applications  received  in 
response  to  this  competition.  The  factors 
and  maximum  number  of  points  for  each 
factor  are  provided  below.  The  total 
number  of  points  is  100.  HUD  will  also 
use  the  program  policy  criterion  for 
geographic  distribution  as  identitied  in 
24  CFR  570.402(f)(l)(ii)(A).  in  selecting 
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applications  for  funding  under  this 
competition  to  ensure  an  equitable 
distribution  of  funds  nationwide. 

(a)  The  probable  effectiveness  of  the 
epplication  in  meeting  the  needs  of 
localities  and  accomplishing  program 
objectives.  (28  of  100  points) 

(i)  The  extent  to  which  the  State's 
technical  assistance  and/or  method  for 
distribution  of  funds  awarded  under  this 
competition  will  ensure  that  selected 
CDBG  eligible  non-entitlement 
communities  provide  for  a 
comprehensive  linkage  of  public  and 
private  economic  empowerment 
activities,  including  business 
development  and  expansion  and  job 
training  activities  especially  in 
Enterprise  Zones.  (10  of  28  points) 

(ii)  The  extent  to  which  the  State's 
technical  assistance  and/or  method  for 
distribution  of  these  funds  to  localities 
results  in  a  variety  of  CDBG  funded 
economic  empowerment  activities 
especially  in  Enterprise  Zones.  (10  of  28 
points) 

(iii)  The  extent  to  which  the  State's 
technical  assistance,  and/or  the  State's 
method  for  distribution  of  funds  to  be 
awarded  as  a  result  of  this  competition 
is  targeted  to  economic  empowerment 
activities  which  coordinate  with  Job 
Training  Partnership  Act  and  private 
sector  employment  and  job  training 
activities.  (8  of  28  points) 

(b)  The  soundness  and  cost 
effectiveness  of  the  proposed  approach. 
(17  points  of  100).  In  rating  this  factor, 
HUD  will  consider 

(i)  The  extent  to  which  the  State's 
technical  assistance  and/or  method  for 
distribution  of  funds  awarded  under  this 
competition  will  result  in  tangible 
improvements  in  the  economic 
environment  of  the  area  as  expressed  by 
the  anticipated  number  of  businesses 
developed  or  expanded  and/or  persons 
trained.  (10  of  17  points) 

(ii)  The  extent  to  which  the  State's 
technical  assistance  and/or  method  for 
distribution  of  funds  awarded  under  this 
competition  leverages  CDBG  with  other 
Federal,  State,  local  or  private  sector 
funds  for  implementation  of  economic 
empowerment  programs  to  be  assisted 
through  this  competition,  especially  in 
Enterprise  Zones.  (7  of  17  points). 

(c)  The  capacity  of  the  applicant  to 
carry  out  the  proposed  activities  in  a 
timely  and  effective  fashion.  (50  of  100 
points).  In  rating  this  factor.  HUD  will 
consider. 

(i)  The  extent  to  which  the  State's 
technical  assistance  and/or  method  for 
distribution  of  funds  awarded  to  CDBG 
eligible  non-entitlement  communities 
under  this  competition,  results  in 
programs  which  can  demonstrate  that  a 
broad  diversity  of  groups  and 


organizations  will  participate  in  the 
implementation  of  the  community's 
economic  empowerment  program  over  a 
two-year  period  of  time  (25  of  50  points) 

(ii)  The  extent  to  which  the  States 
technical  assistance  and/or  method  for 
distribution  of  funds  awarded  under  this 
competition  results  in  non-entitlement 
communities  successfully  demonstrating 
that  they  will  gain  the  support  of  low- 
income  residents  residing  in  areas 
targeted  to  be  assisted  through 
economic  empowerment  program 
activities  (15  of  50  points). 

(iii)  The  extent  to  which  the  applicant 
demonstrates  timely  and  satisfactory 
recent  performance  in  providing  a 
variety  of  technical  assistance  services 
and/or  oversight  management  of  the 
Slate's  CDBG  Program  for  Non- 
Entitlement  Communities  sub-grantees 
(5  of  50  points) 

(iv)  The  extent  to  which  the  applicant 
demonstrates  the  capacity,  background 
and  experience  of  the  program  manager 
and  key  staff  in  satisfactorily  conducting 
activities  similar  to  those  proposed  in 
the  statement  of  work.  (5  of  50  points) 

(d)  The  extent  to  which  the  State's 
technical  assistance  and/or  method  of 
distribution  of  funds  awarded  under  this 
competition  results  in  economic 
empowerment  programs  which  are 
transferable,  applicable  or  may  be 
replicable  to  other  States  and/ or  non- 
entitlement  communities.  (5  of  100 
points). 

B.  Selection  Process  (Applies  to  all 
Competitions 

(1)  Applications  for  funding  under  this 
NOFA  will  be  evaluated  competitively 
within  each  category  of  assistance  and 
awarded  points  based  upon  the 
evaluation  criteria  specified  in  section 
II.  Factors  For  Award,  of  this  NOFA. 
After  assigning  points  based  upon  the 
evaluation  criteria  identified  in  section 
11,  Factors  For  Award,  a  headquarters 
evaluation  panel  shall  rank  the 
applications  in  order  by  score.  For  the  $4 
million  competition,  applicants  will  be 
funded  in  rank  order  until  all  available 
funds  have  been  expended.  Applications 
for  the  $6.6  million  and  the  $1.5  million 
competitions  will  be  rated  and  ranked  in 
order  by  score  by  a  headquarters 
evaluation  panel  after  which  the  panel 
will  apply  the  program  policy  criteria  for 
geographic  distribution  ((24  CFR 
570.402(f)(l)(ii)(A))  in  selecting 
applications  for  funding. 

Applications  will  receive  funding 
consideration  provided  they  meet  the 
eligibility  requirements  for 
establishment  of  a  CDBG  nexus  and 
receive  a  minimum  score  of  50  points 
under  the  Rating  Factors.  Applications 
which  do  not  meet  these  requirements 


will  not  be  funded  even  if  funds  are 
available.  HUD  reserves  the  right  to 
fund  all  or  a  portion  of  the  proposed 
activities  identified  in  each  application; 
determine  an  appropriate  amount  of 
funds  for  the  activities,  or  reduce  the 
amount  of  funding  based  upon  the 
appropriateness  of  the  proposed 
activities. 

(2)  If  two  or  more  applications  have 
the  same  number  of  points  and  their  are 
not  sufficient  fimds  to  fund  both,  the 
application  with  the  most  points  for 
rating  factor  (c)  shall  be  selected.  If 
there  is  still  a  tie,  the  application  with 
the  most  points  for  rating  factor  (a)  will 
be  selected. 

(3)  If  the  amount  of  funds  remaining 
after  funding  as  many  of  the  highest 
ranking  applications  as  possible  is 
insufficient  for  the  next  highest  ranking 
application,  HUD  will  determine  (based 
upon  the  proposed  activities)  the 
feasibility  of  funding  part  of  the 
application  and  offering  a  smaller  grant 
amount  to  the  applicant.  If  HUD 
determines  that,  given  the  proposed 
activities,  a  smaller  grant  amount  would 
make  the  activities  infeasible,  or  if  the 
applicant  turns  down  the  reduced  grant 
amount,  HUD  shall  make  the  same 
determination  for  the  next  highest 
ranking  application,  until  all 
applications  within  the  funding  range 
have  been  exhausted  or  available  funds 
have  been  expended. 

(4)  If  HUD  receives  an  insufficient 
number  of  applications  to  expend  all 
funds  in  a  given  category  or  all  funds  set 
aside  for  this  NOFA.  or  if  funds  remain 
after  HUD  approves  all  acceptable 
applications  or  if  more  funds  become 
available,  HUD  may  move  funds  from 
one  category  to  another  or  HUD  may 
negotiate  increased  grant  awards  with 
applicants  approved  for  funding. 

(5)  After  all  applications  have  been 
rated  and  ranked  and  awardees  have 
been  selected,  funds  available  for  this 
competition  that  are  not  used  may  be 
made  available  for  other  technical 
assistance  competitions. 

III.  Application  Submission  Process 


A.  Obtaining  Applications 

HUD  will  mail  a  copy  of  the 
application  kit  to  all  entitlement 
communities  and  States  eligible  to  apply 
for  a  grant  under  this  NOFA.  All  others 
interested  in  obtaining  an  application 
kit.  may  call  (202)  708-1000  or  write  the 
Processing  and  Control  Branch.  Office  of 
Community  Planning  and  Development. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street  SW..  room 
7255.  Washington.  DC  20410.  Requests 
for  an  application  kit  may  also  be  faxed 
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to  (202)  70a-3383.  (These  are  not  a  toll- 
free  number.)  When  requesting  an 
application  Kit,  please  refer  to  FR-3300, 
and  provide  your  name,  address 
(including  zip  code),  apd  telephone 
number  (including  area  code). 

B.  Submitting  Applications  and 
Deadline  Date 

Applications  for  funding  under  this 
NOFA  must  be  complete  and  must  be 
physically  received  in  the  place 
designated  in  the  application  kit  for 
receipt,  by  the  deadhne  date  and  time 
specified  in  the  application  kit.  The 
apphcation  deadline  date  established  in 
the  kit  for  this  competition  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  competing  applicants,  the 
Department  will  treat  as  ineligible  for 
consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  or  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

rv.  Checklist  of  Application  Submission 
Requirements    i 

A.  Application  Content 

Applicants  must  complete  and  submit 
applications  in  accordance  with 
instructions  contained  in  the  application 
kit.  The  following  is  a  checklist  of  the 
application  contents  that  will  be 
specified  in  the  Request  For  Grant 
Application  (RPGA)  Kit: 

(1)  Transmittal  Letter: 

(2)  0MB  Standard  Form  424  (Request 
For  Federal  Assistance)  and  424B  (Non 
Construction  Assurances): 

(3)  Letter(s)  of  conunitment  from 
groups  and  organizations  participating 
in  the  program; 

(4)  Letter(s)  of  funding  commitment 
from  public  (other  than  CDBG  program 
funds)  and/or  private  sources 
participating  in  the  program; 

(5)  Letter  of  CDBG  funding 
Commitment  signed  by  the  Chief 
Executive  Officer  of  the  CDBG 
entitlement  community  (For  the  $4 
million  and  $6.6  million  competitions): 

(6)  Letter  signed  by  the  Chief 
Executive  Officer  of  the  State  or  the 
Administrator  of  the  State-Administered 
CDBG  Non-Entitlement  Program, 
certifying  that  all  funds  distributed  to 
eligible  non-entitled  units  of  general 
local  government  in  support  of  this 
technical  assistance  program  will  meet 
the  CDBG  Technical  Assistance 
Program  nexus  requirements  and  will 
expand  or  enhance  existing  CDBG  non- 
entitlement  program  technical 
assistance  activities; 


(7)  Narrative  Statement  Addressing 
the  Factors  For  Award; 

(8)  Organization  and  Management 
Plan;  and 

(9)  Project  Budget-By-Task: 

B.  Certifications  and  Exhibits 

Applications  must  also  include  the 
following: 

(1)  Drug-Free  Workplace  Certification: 

(2)  Certification  Prohibiting  Excessive 
Force  against  non-violent  civil  rights 
demonstrators  pursuant  to  42  U.S.C. 
5304;  and 

(3)  Certification  on  HUD  Form  2880 
disclosing  receipt  of  at  least  $200,000  in 
covered  assistance  during  the  fiscal 
year,  pursuant  to  24  CFR  part  12, 
subpart  C. 

V.  Corrections  to  Deficient  Applications 

After  the  submission  deadline  date. 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error,  such  as  an 
incorrect  signatory,  HUD  will  notify  the 
applicant  in  writing  that  it  has  14 
calendar  days  from  the  date  of  HUD's 
written  notification  to  cure  the  technical  . 
deficiency.  If  the  applicant  fails  to 
submit  the  missing  material  within  the 
14-day  cure  period,  HUD  will  disqualify 
the  application. 

This  14-day  cure  period  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary  for 
HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA. 

VI.  Other  Matters 

A.  Section  102 

In  accordance  with  section  102  of  the 
Department  of  Housing  and  Urban 
Reform  Act  of  1989  (Reform  Act)  and  the 
HUD  regulations  implementing  section 
102  of  the  Reform  Act  at  24  CFR  part  12, 
HUD  will  ensure  the  documentation  and 
other  information  regarding  each 
application  submitted  under  this  notice 
of  funding  availability  is  sufficient , to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  In 
accordance  with  §  12.14(b)  of  these 
regulations,  HUD  will  make  this 
material  available  for  public  inspection 
for  a  period  of  five  years,  beginning  not 
less  than  30  calendar  days  after  the  date 
on  which  assistance  is  provided. 
Additionally,  in  accordance  with  S  12.16. 
HUD  will  notify  the  public  by  notice 
published  in  the  Federal  Register,  of 
award  decisions  made  by  HUD  under 
this  funding. 


B.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of  section  ' 
319  of  the  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act 
for  Fiscal  Year  1990  (31  U.S.C.  1352)  and 
the  implementing  regulations  at  24  CFR 
part  87.  The  authorities  prohibit 
recipients  of  federal  contracts,  grants,  or 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  67,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

C.  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  112  of  the  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L  101-235,  approved  December  15, 1989) 
(Reform  Act)  added  a  new  section  13  to 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3531  et. 
seq.].  Section  13  contains  two  provisions 
concerning  efforts  to  influence  HUD's 
decisions  with  respect  to  financial 
assistance.  The  first  imposes  disclosure 
requirements  on  those  who  are  typically 
involved  in  these  efforts — those  who 
pay  others  to  infiuence  the  award  of 
assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid  to 
influence  the  award  of  HUD  assistance, 
if  the  fees  are  tied  to  the  number  of 
housing  units  received  or  are  based  on 
the  amount  of  assistance  received,  or  if 
they  are  contingent  upon  the  receipt  of 
assistance.  Section  13  was  implemented 
by  final  rule  published  in  the  Federal 
Register  on  May  17, 1991  (56  PR  29912). 
Appendix  A  of  this  rule  contains 
examples  of  activities  covered  by  this 
rule.  Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washmgton.  DC  20410. 
Telephone:  (202)  708-3815  or  708-1112 
(TDD).  These  are  not  toll-free  numbers. 
Forms  necessary  for  compliance  with 
the  rule  may  be  obtained  from  the  local 
HUD  office. 
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D.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulations  implementing  section  103  is 
codified  at  24  CFR  part  4  (see  56  FR 
22088,  May  13. 1991).  In  accordance  with 
the  requirements  of  section  103,  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
|202)  708-3815.  (This  is  not  a  toll-free 
number.) 

E.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 


50.20(b)  of  the  HUD  regulations,  the 
policies  and  procedures  in  this 
document  relate  only  to  the  provision  of 
technical  assistance  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

F.  Federalism  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  8(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  effects  on 
states  or  their  political  subdivisions,  or 
the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Specifically,  the  NOFA 
solicits  participation  in  an  effort  to 
provide  technical  assistance  to  promote 
implementation  of  economic 
empowerment  programs,  including 
business  development  and  expansion 
and  job  training  activities  designed  to 
benefit  lower  income  residents  of  CDBG 
funded  communities.  The  NOFA  does 
not  impinge  upon  the  relationships 
between  the  Federal  Government,  and 
state  and  local  governments. 

G.  Family  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  docimient  may 
have  potential  for  significant  beneficial 
impact  on  family  formation, 
maintenance  and  general  well-being. 
The  technical  assistance  to  be  provided 
by  the  funding  is  expected  to  help  lower 
income  families  through  economic 
empowerment.  Since  the  impact  upon 
the  family  is  considered  beneficial, 
through  increased  economic 
opportunities  and  self-sufficiency,  no, 
further  review  under  this  Order  is 
necessary. 

H.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.227. 

Authority:  Title  L  Housing  and  Community 
Development  Act  of  1974,  (42  U.S.C.  5301- 
6320:  sec  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d):  24 
CFR  570.402. 

Dated:  June  23, 1992. 
Randall  Erben, 

Acting  Assistant  Secretary  for  Community 
Planning  and  Development. 
(FR  Doc.  92-15157  Filed  6-26-02;  8:45  am) 
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Studies— Group  Projects  Abroad  Program; 
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DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 
34  CFR  Part  664 
RIN:  1S40-AB54 

Higher  Education  Programs  In  Modern 
Foreign  Language  Training  and  Area 
Studies— Group  Projects  Abroad 
Program 

agency:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Higher 
Education  Programs  in  Modem  Foreign 
Language  Training  and  Area  Studies — 
Group  Projects  Abroad  Program  (34  CFR 
part  664).  The  purpose  of  these  final 
regulations  is  twofold:  (1)  to  improve 
program  quality,  efficiency,  and 
flexibility  by  establishing  a  funding 
period  of  up  to  three  years  for  the 
advanced  overseas  intensive  language 
projects;  and  (2)  to  correct  a  numbering 
error  in  a  section  of  the  regulations. 
EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  take  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Hines.  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW.. 
room  3052,  ROB-3,  Washington,  DC 
20202-5332.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-677-8339 
(in  the  Washington,  DC  202  area  code. 


telephone  708-9300)  between  8  a.m.  and 
7  pjn..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  On 
March  19. 1992.  the  Secretary  published 
a  notice  of  proposed  rulemaking  (NPRM) 
for  these  amendments  in  the  Federal 
Register  (57  FR  9618).  There  are  no 
differences  between  the  NPRM  and 
these  final  regulations. 

Public  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations. 
The  Secretary  did  not  receive  any 
comments. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  lt>eing  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 


List  of  Subjects  in  34  CFR  Fart  664 

Colleges  and  universities.  Education. 
Educational  study  programs.  Grant 
programs — education.  Teachers. 

(Catalog  of  Federal  and  Domestic  Assistance 
Number  84.021,  Group  Projects  Abroad 
Program) 

Dated:  June  8, 1992. 
Lamar  Alexander, 
Secretary  of  Education. 

The  Secretary  amends  part  664  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  664— HIGHER  EDUCATION 
PROGRAMS  IN  MODERN  FOREIGN 
LANGUAGE  TRAINING  AND  AREA    . 
STUDIES— GROUP  PROJECTS 
ABROAD  PROGRAM 

1.  The  authority  citation  for  part  664  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  2452(b)(6),  unless 
otherwise  noted. 

2.  The  section  designation  "664.2" 
preceding  the  heading  "Who  is  eligible 
to  participate  in  projects  funded  under 
the  Group  Projects  Abroad  Program?"  in 
the  text  of  the  regulations  is  removed 
and  "664.3"  is  added  in  its  place. 

3.  In  §  664.14,  paragraph  (a}(2}  is 
revised  to  read  as  follows: 

§  664.14    What  Is  an  advanclkJ  overseas 
intensive  language  training  project? 

(a)  *  *  * 

(2)  Project  activities  may  be  carried 
out  during  a  full  year,  an  academic  year, 
a  semester,  a  trimester,  a  quarter,  or  a 
summer. 
***** 

(FR  Doc.  92-15165  Filed  6-26-92;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  43 
[Public  Notice  1644] 

Visas:  Documentation  of  Immigrants 
Under  Section  132  of  Public  Law  101- 
649,  as  Amended 

AGEMCY:  Bureau  of  Consular  Affairs. 

Department  of  State. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  part 
43,  title  22  of  the  Code  of  Federal 
Regulations  to  implement  amendments 
made  to  section  132  of  Public  Law  101- 
649,  the  Immigration  Act  of  1990.  by 
Public  Law  102-232,  the  Miscellaneous 
and  Technical  Immigration  and 
Naturalization  Amendments  of  1991. 
EFFECTIVE  DATE:  June  29, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cornelius  D.  Scully,  Director.  Office  of 

Legislation,  Regulations,  and  Advisory 

Assistance.  Visa  Office,  Department  of 

State)  Washington,  DC.  20522-0113;  (202) 

663-1184. 

SUPPLEMENTARY  INFORMATION: 

Background 

Public  Notice  1614  at  57  FR  15266. 
April  27. 1992,  proposed  amendments  to 
title  22.  part  43.  subpart  B  of  the  Code  of 
Federal  Regulations.  The  proposed 
amendments  were  required  to 
implement  amendments  in  section 
302(bK6)  of  Public  Law  102-232  which 
made  material  changes  to  section  132  of 
Public  Law  101-649.  The  changes  were 
discussed  in  detail  in  the  Notice  of 
Proposed  Rulemaking,  as  were  the 
Department's  reasons  for  the  proposed 
amendments  to  the  regulations.  The 
Department  received  seven  timely 
comments  in  response  to  the  Notice  of 
Proposed  Rulemaking. 

Analysis  of  comments 

Change  in  Application  and  Selection 
Procedure 

One  commenter  complained  not  about 
the  regulations,  but  rather  about  the 
statutory  changes.  The  commenter  felt 
that  the  Congress  should  not  have 
limited  competitors  to  one  application 
per  individual  and  should  not  have 
eliminated  selection  in  chronological 
order.  This  commenter  felt  that,  in  doing 
80.  the  Congress  had  unfairly  prejudiced 
those  who  had,  for  a  fee,  assisted 
competitors  in  filing  multiple 
applications  and  in  timing  the 
submission  of  their  applications  so  as  to 
be  as  early  as  possible  in  the 
chronological  order.  The  Department  is 


not  at  liberty  to  repeal  an  amendatory 
act  of  this  kind  or  to  ignore  its  terms  in 
conducting  its  business. 

Confidentiality  of  Applications 

One  commenter  requested  that  the 
Department  provide,  by  regulation,  that 
applications  submitted  for  the  next 
lottery  be  strictly  confidential  and  not 
be  used  for  any  purpose  other  than  the 
lottery  itself  The  Department  received 
this  same  comm.ent  in  connection  with 
the  regulations  published  in  1991  to 
implement  section  132  in  its  original 
form.  The  Department  responded  at  that 
time  that  it  found  no  statutory  basis  for 
such  a  regulation  and,  accordingly, 
declined  to  do  so.  None  of  the 
amendments  to  section  132  in  Public 
Law  102-232  address  this  issue  nor  is 
there  any  other  indication  that  the 
Congress  considered  the  question  in 
formulating  those  amendments.  Thus, 
the  Department  still  fails  to  find  a  basis 
for  such  a  regulation. 

Inapplicability  of  Section  212(e) 

One  commenter  requested  that  the 
Department  modify  its  regulations  to 
provide  that  section  212(e)  continue  to 
apply  to  former  exchange  visitors  whose 
participation  in  an  exchange  visitor 
program  was  funded  by  the  United 
States  Government.  This  commenter 
pointed  out  that  exchange  visitors 
funded  by  the  United  States 
Government  often  received  substantial 
training  and  higher  education  at 
considerable  expense  and  that  the  funds 
used  for  this  purpose  are  appropriated 
funds.  The  commenter  pointed  out  that 
participants  in  such  programs  are 
expected  to  return  to  their  countries  for 
two  years  so  that  their  countries  may 
benefit  from  the  knowledge  and 
expertise  they  have  acquired  at  U.S. 
Government  expense. 

The  Department  is  not  unsympathetic 
to  the  argument  made  by  this 
commenter.  but  believes  that  it  lacks  the 
authority  to  promulgate  a  regulation  of 
the  kind  requested.  Section  212(e)  of  the 
Act  specifies  that  an  exchange  visitor 
shall  be  subject  to  the  two-year  foreign 
residence  requirement  in  three 
situations — (1)  if  the  alien's  field  of 
knowledge  or  expertise  has  been 
designated  a  clearly  required  in  the 
alien's  country  of  nationality  or  last 
foreign  residence;  (2)  if  the  alien's 
participation  in  the  exchange  visitor 
program  was  financed,  in  whole  or  in 
part,  by  the  U.S.  Government  or  by  the 
government  of  the  country  of  the  alien's 
nationality  or  last  foreign  residence;  and 
(3)  if  the  alien  participated  in  an 
exchange  visitor  program  in  which  the 
alien  received  graduate  medical 
education  and  training. 


Section  302(b)(6)(E)  of  Public  Law 
102-232  added  to  section  132(e)  the 
following— "(iln  addition,  the  provisions 
of  section  212(e)  of  such  Act  [the 
Immigration  and  Nationality  Act.  as 
amended]  shall  not  apply  so  as  to 
prevent  an  individual's  application  for  a 
visa  or  admission  under  this  section." 
The-Department  finds  that  language 
clear  and  explicit,  at  least  in  the  sense 
that  it  applies  to  all  applicants -for  AA-1 
visas  who  would  otherwise  be  ineligible 
to  receive  an  immigrant  visa  under 
section  212(e).  without  regard  to  the 
basis  on  which  that  section  was 
determined  to  apply  to  them. 

There  appears  to  be  no  basis  upon 
which  to  distinguish  between  those 
former  exchange  visitors  subject  to  the 
requirements  of  section  212(e)  because 
of  a  Country  Skills  List  designation  and 
those  subject  because  of  having 
received  graduate  medical  education 
and  training,  on  the  one  hand,  and  those 
subject  because  of  funding  by  the  U.S. 
Government  or  their  government,  on  the 
other  hand.  The  Department  does  not 
know  whether  the  Congress  may  have 
considered  such  a  possibility  and. 
rejected  it  or  whether  it  failed  to 
consider  whether  or  not  such  a 
distinction  might  be  appropriate.  In  any 
event,  it  is  the  Department's  opinion  that 
the  statutory  language,  quoted  above, 
does  not  permit  making  such  a 
distinction  by  regulation. 

Completeness  of  Information  on  Mailing 
Envelope 

One  commenter  expressed  a  concern 
lest  an  otherwise  qualified  competitor 
be  disqualified  for  failure  to  place  all  the 
required  information  on  the  mailing 
envelope  and  the  hope  that  incomplete 
information  on  the  envelope  would  not 
result  in  disqualification.  Under  the 
regulation  as  proposed,  a  competitor 
would  be  required  to  place  in  the  upper 
left-hand  comer  of  the  envelope  his  or 
her  name,  current  mailing  address  and 
country  of  chargeability.  In  the  1992 
mail-in  period  only  the  country  of 
chargeability  had  to  be  placed  on  the 
envelope. 

In  processing  the  mail  received  in  the 
1992  mail-in.  the  personnel  did 
encounter  and  accept  for  processing  a 
few  envelopes  on  which  the  country  of 
chargeability  had  not  been  placed.  The 
decision  to  process  those  envelopes  was 
based  upon  the  non-substantive  nature 
of  the  requirement.  The  presence  or 
absence  of  the  country  of  chargeability 
in  no  way  affected  the  alien's 
substantive  eligibility  to  compete.  The 
Department  required  competitors  to 
place  the  country  of  chargeability  on  the 
envelope  solely  to  expedite  the  process 
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of  finding  additional  natives  of  Ireland, 
if  the  initial  registration  phase  did  not 
produce  enou^  natives  of  Ireland  to 
meet  the  statutory  requirement 

On  the  other  hand,  the  requirement  for 
including  the  complete  name  and  current 
mailing  address  is  new  to  the  AA-1 
program.  It  was  not  imposed  during  the 
FY-1992  mail-in  period.  And  it  is  a 
substantive  requirement.  The  1989  OP-1 
(Herman  Diversity)  lottery — section  3  of 
Public  Law  100-658 — contained  a 
limitation  of  one  application  per  alien 
and  a  sanction — disqualification — if  an 
alien  submitted  more  than  one.  The 
Department  imposed  the  requirement  for 
full  name  and  current  mailing  address 
on  the  mailing  envelope  as  the  primary 
method  of  enforcing  this  restriction. 

As  explained  in  the  Supplementary 
Information  which  accompanied  the 
notice  of  proposed  rulemaking,  the  1991 
amendments  to  section  132  produce  a 
procedure  virtually  identical  with  that 
employed  in  the  OP-1  lottery  and.  thus, 
calls  for  implementation  which  is  also 
substantially  identical.  The  Department 
envisions  the  inclusion  of  full  name  and 
current  mailing  address  on  the  mailing 
envelope  here  as  having  the  same 
function  in  this  program.  Accordingly, 
an  envelope  which  does  not  bear  that 
information  will  be  set  aside  and  will 
not  be  assigned  a  sequential  number  for 
possible  selection  under  the  "at 
random"  procedure  described. 

Control  of  Multiple  Applications 

Several  commenters  asked  for  further 
discussion  of  the  techniques  which  will 
be  employed  to  identify  multiple 
applications.  One  commenter  suggested 
that  the  information  required  to  be 
placed  on  the  mailing  envelope  be 
expanded  to  include  the  apphcant's  U.S. 
Social  Seciuity  Number  or  its  foreign 
equivalent.  This  commenter  feared  that 
aliens  would  attempt  to  circumvent  the 
restriction  by  using  variant  names — e.g.; 
John  Louis  Doe.  J.  Doe,  John  L  Doe. 
etc. — and/or  different  mailing 
addresses. 

The  Department  does  not  believe  that 
such  a  safeguard  is  necessary.  As 
explained  above,  the  Department 
envisions  that  the  information  required 
to  be  placed  on  the  mailing  envelope 
will  serve  as  the  primary  source  for 
detection  of  multiple  applications.  It  will 
not.  however,  be  the  only  way  of 
detecting  multiple  applications.  Once 
the  selection  process  has  been 
completed,  the  computer  system  into 
which  the  names  of  aliens  selected  will 
be  entered  will  have  the  ability  to 
identify  duplicate  entries. 

Also,  even  if  an  alien  succeeds  in 
avoiding  detection  at  that  stage,  it  is 
virtually  inevitable  that  he  or  she  will  be 


detected  as  having  submitted  more  than 
one  application  when  the  apparently 
different  applications  are  processed  by 
the  visa-issuing  o^ce.  Only  if  an  alien 
fabricates  entirely  different  identities  in 
which  to  apply  and  supports  each  with 
fraudulent  birth  and  identification 
documents  will  the  alien  be  able  to 
maintain  the  impostorship  throughout 
the  entire  process. 

Finally,  the  Department  will  also  be 
checking  the  envelopes  received,  using 
random  sampling  techniques,  to  detect 
and  invalidate  multiple  applications. 

Numerical  Limitations 

It  will  be  recalled  that  the  Department 
discussed  in  some  detail  the 
amendments  made  in  1991  under  which 
visas  unused  in  Fiscal  Year  1992  or  1993 
would  be  added  to  the  totals  available 
in  Fiscal  Year  1993  or  1994.  as 
applicable.  One  commenter  was  puzzled 
about  one  of  the  possible  outcomes 
discussed — the  possibility  that  all  40,000 
visas  could  be  used  in  a  year  but  that 
usage  by  natives  of  Ireland  could  fall 
short  of  the  16,000  floor.  This  commenter 
believes  that,  if  natives  of  Ireland  fail  to 
use  as  much  as  16.000,  the  shortfall 
cannot  be  used  by  other  selectees,  on 
the  ground  that  the  16.000  is  reserved  for 
the  sole  and  exclusive  use  of  natives  of 
Ireland  and  must  go  unused  if  not  used 
by  them. 

This  comment  reflects  a  differing 
interpretation  of  the  statutory  phrase 
"shall  be  made  available."  Section 
132(c)  includes  a  requirement  that  "at 
least  40  percent  of  such  visas  in  each 
fiscal  year  shall  be  made  available  to 
natives  of  (Ireland).  Now.  making  40 
percent  of  the  available  visas  available 
to  natives  of  Ireland  does  not  guarantee 
that  natives  of  Ireland  will  use  40 
percent,  since  it  is  not  within  the 
Department's  power  to  compel  natives 
of  Ireland  to  whom  such  visas  are  made 
available  to  accept  and  make  use  of 
them. 

As  has  been  explained  in  detail  in 
earlier  regulatory  publications  on  this 
subject,  the  Department  registered 
slightly  over  20,000  natives  of  Ireland  in 
the  Fiscal  Year  1992  mail-in.  The 
Department's  expectation  was,  and 
remains,  that  there  will  be  not  fewer 
than  16.000  visa  recipients  among  that 
group.  It  is  nevertheless  conceptually 
possible  that  so  many  natives  of  Ireland 
selected  last  Fall  mi^t  drop  out  of  the 
process  of  personal  reasons  that  the 
number  would  fall  below  16,000. 

The  Department  does  not  believe  that 
the  statute  mandates  that  the  visas 
which  would  have  been  issued  to 
natives  of  Ireland  but  carmot  be  because 
of  their  failure  to  pursue  their 
applications  go  unused.  The  Department 


is  attempting  to  complete  allocation  of 
all  40,000  visa  numbers  for  this  Fiscal 
Year  by  August.  If  that  is  possible,  then 
during  the  month  of  September,  the  only 
allocations  which  would  be  made  would 
be  those  numbers  returned  unused  from 
prior  allocations. 

To  the  extent  necessary  to  reach  the 
16,000  figtu«,  those  reallocations  will  be 
made  to  natives  of  Ireland.  Natives  of 
Ireland  ready  for  allocation  but  above 
the  16,000  figure  will  compete  for 
available  visas  with  all  other  qualified 
applicants  in  priority  date  order.  Thus,  if 
there  are  enough  natives  of  Ireland 
ready  for  visa  issuance  to  reach  the 
16,000  figure,  it  will  be  reached.  If  there 
are  additional  natives  of  Ireland  with 
competitive  priority  dates,  the  figure  will 
exceed  the  16,000  figure.  If,  on  the  other 
hand,  there  are  not  enough  natives  of 
Ireland  to  reach  the  16,000  figure,  the 
available  visas  will  be  allocated  to  other 
quahfied  applicants,  rather  than  allow 
the  available  visas  to  go  unused. 

It  should  be  emphasized  that,  under 
this  scenario  (a  highly  unlikely  one.  in 
the  Department's  view),  any  shortfall  in 
usage  of  the  16.000  by  natives  of  Ireland 
in  either  year  would  be  added  to  the 
total  available  for  natives  of  Ireland, 
whether  or  not  the  overall  total  of  40.000 
was  increased  because  of  a  shortfall  in 
overall  usage. 

Formatting  of  Amended  Regulations 

One  commenter  commented  upon  the 
format  of  the  amendments  proposed. 
This  commenter  agreed  that  preserving 
the  original  regulations  to  the  extent 
possible  was  useful,  in  terms  of 
maintaining  an  historical  record  of  the 
program.  This  commenter  expressed 
some  concern,  however,  that  this  format 
might  prove  confusing  and  lead  some 
readers  to  confuse  Fiscal  Year  1992 
procedures  and  requirements  with  those 
applicable  to  Fiscal  years  1993  and  1994. 

The  Department  agrees  that, 
theoretically,  such  confusion  could  arise, 
but  believes  that,  in  fact,  it  will  not.  As 
the  Department  has  emphasized,  it  will 
publicize  the  requirements  and 
procedures  as  widely  as  possible, 
through  public  notices  both  in  the 
United  States  and  abroad,  and  through 
recorded  messages  on  a  dedicated 
telephone  line.  This  publicity  will  not  be 
couched  in  regulatory  language,  but  will 
rather  be  formulated  in  what  is  hoped  to 
be  simple  easy-to-understand  prose. 

Moreover,  it  will  not  compare  the  new 
requirements  and  procedures  with  the 
former  ones.  It  will  simply  explain,  as 
clearly  as  possible,  the  requirements 
and  procedures  for  the  mail-in  period  in 
question.  It  is  the  Department's 
expectation  that  most  of  those  who  are 
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interested  in  the  program,  either  for 
themselves  or  for  others,  will  get  their 
information  from  the  public  notices  and/ 
or  recorded  messages  rather  than  from 
the  published  regulations.  Accordingly, 
the  Department  believes  that  the  format 
chosen  for  the  regulatory  amendments 
\vill  not  produce  the  confusion  which  the 
commenter  feared. 

Use  of  Country  of  Chargeability  Rather 
Than  Country  of  Birth 

One  commenter  requested  that  it  be 
made  clear  that  applicants  are  to  write 
the  country  of  chargeability  rather  than 
the  country  of  birth  on  the  mailing 
envelope.  The  Department  notes  that  the 
precise  regulatory  language — in 
proposed  §  43.13(c)(2)— is  "the  name  of 
the  adversely  affected  country  of  which 
he  or  she  is  a  native  *  *  *."  This 
language  is  consistent  with  the 
regulatory  definition  of  native  for  this 
purpose — "bom  within  the  territory  -.f  a 
foreign  state  or  entitled  to  be  charged 
for  immigration  purposes  to  that  foreic;i 
state  pursuant  to  section  202(b)  of  the 
Immigration  and  Nationality  Act,  as 
amended." 

Thus,  the  regulatory  formulation 
effectively  instructs  applicants  to  write 
on  the  envelope  the  country  of 
chargeability,  as  the  commenter 
requests.  Also,  the  issue  here  is  similar 
to  that  raised  immediately  above  in  that 
most  applicants  will  receive  their 
information  about  the  requirements  and 
procedures  not  from  a  study  of  the 
regulations  themselves,  but  rather  from 
the  public  notices  and  recorded 
messages.  These  will  be  written  as 
clearly  as  possible,  using  non-technical 
language.  Accordingly,  the  Department 
believes  that  competitors  will  not  be 
confused  by  the  usage  in  the  regulations. 

Requirement  for  Typing  information 

One  commenter  specifically 
expressed  concern  that  the  requirement 
that  the  application  and  the  information 
on  the  mailing  envelope  be  typed  would 
prejudice  some  applicants  who  might 
not  have  ready  access  to  a  typewriter. 
The  commenter  also  was  puzzled  by  the 
fact  that  the  proposed  regulations 
allowed  for  either  printing  or  typing  the 
necessary  information,  both  on  the 
application  form  and  the  mailing 
envelope,  while  the  discussion  in  the 
Supplementary  Information  discussed 
the  necessity  for  requiring  that  all 
information  be  typed.  First,  the 
Department  apologizes  for  any 
confusion  which  may  have  resulted. 

The  Department  did,  in  fact,  intend  to 
propose  that  all  information  be  typed. 
This  requirement  was  imposed  in  the 
OP-1  lottery  at  the  request  of  USPS,  for 
operational  reasons  related  to 


processing  the  envelopes  through  the 
numbering  machine.  Since  the 
Department  envisioned  that  USPS 
would  number  the  envelopes  during  the 
forthcoming  mail-in,  the  requirement  for 
typing  appeared  necessary.  The  failure 
to  specify  that  in  the  proposed 
regulations  was  inadvertent,  a  failure  in 
proof-reading. 

While  the  problem  of  not  Hnding  a 
typewriter  seems  to  be  a  relatively 
unlikely  one,  the  Department  has 
nonetheless  decided  to  allow  for  the 
information,  both  on  the  application  and 
on  the  mailing  envelope  to  be  either 
typed  or  legibly  printed.  The  reason  for 
this  decision  is  only  partially  the 
comment  received  and  will  be  discussed 
in  greater  detail  below. 

Procedural  Changes 

In  the  discussion  which  accompanied 
the  notice  of  proposed  rulemaking  the 
Department  explained  the  mechanics  of 
the  mail-in  and  random  selection 
process,  as  it  was  then  contemplated.  At 
that  time,  the  Department  envisioned 
that  USPS  would  perform  the  same 
tasks  as  it  had  done  in  the  1989  OP-1 
lottery  mail-in — not  only  sorting  and 
delivering  the  mail  to  State  Department 
representatives,  but  also  numbering  the 
envelopes  and  delivering  them  in 
sequential  order  to  facilitate  retrieving 
the  envelopes  bearing  the  winning 
numbers. 

Further  discussions  with  USPS  and 
the  contractor  have  led  the  Department 
to  modify  that  procedure.  The  contractor 
has  presented  a  proposal  that  it  should 
number  the  envelopes  rather  than  USPS. 
The  contractor  also  proposed  to 
purchase  machines  for  numbering  the 
envelopes.  The  contractor's 
documentation  reflected  that,  over  time, 
purchase  of  the  machines  which  would 
become  the  property  of  the  Department 
of  State  would  lower  the  cost  of  the 
mail-in  and  selection  process.  The 
tentative  agreement  with  USPS  involved 
use  of  the  machines  which  belonged  to 
USPS  and  included  an  annual  cost  for 
use  of  the  machines  as  well  as  other 
associated  costs. 

Upon  consideration,  the  Department 
decided  to  accept  the  contractor's 
proposal  rather  than  perfect  an 
agreement  with  USPS.  The  mail-in  and 
selection  process  which  will  be  followed 
for  the  AA-1  program  for  Fiscal  Years 
1993  and  1994  will  be  identical  with  the 
process  which  will  be  followed,  on  a 
permanent  basis,  beginning  with  Fiscal 
Year  1995,  for  the  permanent  diversity 
lottery  program  established  by  section 
203(c)  and  204(a)(1)(G)  of  the 
Immigration  and  Nationality  Act,  as 
amended.  That  fact  weighed  strongly  in 
the  Department's  decision  to  accept  the 


contractor's  proposal  rather  than  that  of 
USPS. 

In  discussions  concerning  the 
contractor's  proposal,  the  contractor 
indicated  that  having  all  information 
typed  was  not  necessary  for  its 
purposes.  Accordingly,  once  it  was 
decided  to  accept  the  contractor's 
proposal,  there  was  no  further  need  to 
require  that  all  information  be  typed  and 
the  idea  of  imposing  such  a  requirement 
was  abandoned. 

As  a  result,  while  the  procedures  will 
remain  as  described  in  the  notice  of 
proposed  rulemaking,  the  contractor 
rather  than  USPS  will  be  responsible  for 
numbering  the  qualifying  envelopes  and 
arranging  them  in  sequential  order  to 
facilitate  retrieval  after  the  winning 
numbers  are  generated  by  the  computer 
software  developed  for  that  purpose. 
This  procedural  change  does  not  require 
any  modification  of  the  proposed 
regulations,  but  the  Department  believes 
that  information  of  this  kind  will  be  of 
interest  to  the  public. 

Final  Rule 

This  final  rule  adopts  the  regulations 
published  at  57  FR  15266,  April  27, 1992, 
as  proposed  with  minor  editorial 
changes. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291,   . 
nor  is  it  expected  to  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  information 
collection  contained  in  this  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  in  compliance 
with  provisions  of  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subjects  in  22  CFR  Part  43 

Immigrants.  Numerical  limitations, 
Registration,  Visas 

In  view  of  the  foregoing,  title  22,  part 
43,  subpart  B  of  the  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  43-VISAS:  DOCUMENTATION 
OF  IMMIGRANTS 

1.  The  authority  citation  for  part  43  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1104:  8  U.S.C.  1101  note: 
8  U.S.C.  1153;  8  U.S.C.  1101(a)(27);  Sec.  105 
Stat.  1742;  8  U.S.C.  1101. 

2.  Section  43.13  is  amended  by  adding 
new  paragraph  (d)  to  read  as  follows: 

§  43.12    Definitions. 

a  •  *  •  • 

(d)  The  word  Ireland,  when  used  to 
refer  to  the  adversely  affected  foreign 
state  bearing  that  name,  shall  mean  both 
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Ireland  (Eire)  and  the  districts 
comprising  that  portion  of  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland  known  as  Northern  Ireland; 
namely.  Antrim,  Ards,  Armagh, 
Ballymena,  Ballymoney.  Banbridge, 
Belfast.  Carrickfergus,  Castlereagh, 
Coleraine,  Cookstown,  Craigavon. 
Down.  Dungannon.  Fermanagh.  Lame. 
Limavady.  Lisbum,  Londonderry. 
Magherafelt.  Moyle.  Newry  and  Moume. 
Newtownabbey,  North  Down.  Omagh. 
and  Strabane. 

3.  Section  43.13  is  revised  to  read  as 
follows: 


§43.13    Registration. 

(a)  Limitations  on  registration.  (1) 
Eligibility  to  register  for  Fiscal  Year 
1992.  An  alien  shall  not  be  eligible  to 
register  for  consideration  during  Fiscal 
Year  1992  under  this  section  unless  he  or 
she  is  a  native  of  an  adversely  affected 
foreign  state  (as  defined  in  S  43.12  of 
this  subpart)  other  than  Canada. 

(2)  Eligibility  to  register  for  Fiscal 
Year  1993  or  1994.  An  alien  shall  not  be 
eligible  to  register  for  consideration 
during  Fiscal  Years  1993  and  1994  under 
this  section  unless  he  or  she  is  a  native 
of  an  adversely  affected  foreign  state  (as 
defmed  in  S  43.12  of  this  subpart). 

(3)  Separate  applications  for  each 
fiscal  year.  Applications  for  registration 
shall  be  made  separately  for  each  of 
Fiscal  Years  1992. 1993.  and  1994,  during 
application  periods  established  by  the 
Department  for  such  purpose.  An 
application  for  registration  submitted 
during  the  application  period  for  a  fiscal 
year  shall  not  be  retained  for 
consideration  with  respect  to  any  fiscal 
year  other  than  the  one  for  "which  it  was 
submitted. 

(4)  Dates  of  application  periods.  The 
dates  of  each  application  period  held 
pursuant  to  this  section  shall  be 
announced  by  the  Department  by  Public 
Notice  in  the  Federal  Register  and 
through  such  other  means  as  will  ensure 
wide  dissemination  of  the  information, 
both  within  the  United  States  and 
elsewhere.  Applications  for  registration 
will  be  accepted  only  between  12:01  a.m. 
on  the  first  day  of  the  application  period 
and  Midnight  of  the  last  day  of  the 
application  period.  Applications 
received  at  any  other  time  will  not  be 
considered. 

(5)  Single  application  for  Fiscal  Year 
1993  or  1994.  During  the  application 
periods  for  Fiscal  Years  1993  and  1994 
only  one  application  may  be  submitted 
by,  or  in  behalf  of.  any  alien.  If  more 
than  one  application  is  submitted  by.  or 
in  behalf  of,  any  ahen  during  either  such 
application  period,  all  applications 
submitted  by,  or  in  behalf  of.  that  alien 
during  such  application  period  shall  be 


void  and  the  alien  shall  not  be 
considered  for  the  issuance  of  an 
immigrant  visa  under  this  subpart  during 
the  fiscal  year  for  which  the  application 
period  was  held. 

(b)  Place  of  Registration.  An  alien 
eligible  to  register  pursuant  to  paragraph 
(a)  of  this  section  who  desires  to  register 
as  an  applicant  for  a  visa  under  section 
132  of  Public  Law  101-649  shall  apply  for 
registration  by  mail.  The  address  to 
which  such  applications  shall  be 
submitted  shall  be  included  in  the 
announcement  of  the  application  period 
provided  for  in  paragraph  (a)(4)  of  this 
section.  Hand-delivered  applications, 
telegrams,  or  envelopes  sent  by  any 
means  requiring  any  form  of 
acknowledgement  of  receipt  by  the 
recipient  will  not  be  accepted.  Only  one 
application  may  be  submitted  in  each 
envelope  and,  if  an  envelope  contains 
two  or  more  applications,  only  the  first 
application  removed  from  the  envelope 
will  be  accepted  and  processed. 

(c)  Application.  (1)  Form  of 
application.  An  application  for 
registration  under  this  section  shall 
consist  of  a  sheet  of  paper  on  which 
shall  be  typed  or  legibly  printed  in  the 
Roman  alphabet  the  applicant's  name, 
date  of  birth,  place  of  birth  (including 
city  and  county,  province  or  other 
political  subdivision,  and  country), 
name(s),  date(s)  and  place(s)  of  birth  of 
spouse  and  child(ren),  if  any,  current 
mailing  address,  and  location  of 
consular  office  nearest  to  current 
residence  or,  if  in  the  United  States, 
nearest  to  last  foreign  residence  prior  to 
entry  into  the  United  States. 

(2)  Marking  and  size  of  mailing 
envelope,  (i)  Fiscal  Year  1992.  An  alien 
who  submits  an  application  for 
consideration  during  Fiscal  Year  1992  as 
provided  in  this  subpart  shall  type  or 
print  legibly  in  the  Roman  alphabet  the 
name  of  the  adversely  affected  country 
of  which  he  or  she  is  a  native  on  the 
upper  lefthand  comer  of  the  fit)nt  of  the 
envelope  in  which  the  application  is 
mailed. 

(ii)  Fiscal  Years  1993  and  1994.  An 
alien  who  submits  an  apphcation  for 
consideration  in  either  Fiscal  Year  1993 
or  1994  shall  type  or  print  legibly  in  the 
Roman  alphabet  the  address  to  which 
the  application  is  mailed  and,  in  the 
upper  left-hand  comer  of  the  envelope, 
the  name  of  the  adversely  affected 
foreign  state  of  which  he  or  she  is  a 
native,  his  or  her  name  and  current 
mailing  address.  Envelopes  used  to 
submit  applications  for  consideration 
during  either  Fiscal  Year  1993  or  Fiscal 
Year  1994  shall  be  not  larger  than  9V^  by 
4V^  inches  (approximately  24  cm  by  ll 
cm)  and  not  smaller  than  6  by  3V^  inches 
(approximately  15  cm  by  9  cm)  in  size. 


(d)  Derivative  registration.  An 
application  for  registration  submitted  in 
accordance  with  paragraphs  (a),  (b)  and 
(c)  of  this  section  shall  be  considered  to 
include  automatically  the  spouse  or 
child  of  the  applicant,  whether  or  not 
such  spouse  or  child  is  named  in  the 
application  if.  in  the  case  of  a  spouse, 
the  marriage  to  the  applicant  took  place 
prior  to  the  applicant's  admission  for 
permanent  residence  or,  in  the  case  of  a 
child,  the  child  is  the  issue  of  a  marriage 
which  took  place  prior  to  the  applicant's 
admission  to  the  United  States  for 
permanent  residence. 

4.  Section  43.14  is  revised  to  read  as 
follows: 

S  43.14    Order  of  consideration. 

(a)  Registration  for  consideration 
during  Fiscal  Year  1992.  Applicants 
shall  be  registered  for  further 
consideration  during  Fiscal  Year  1992 
under  this  subpart  in  the  chronological 
order  in  which  their  applications  are 
received  from  the  United  States  Postal 
Service  mail-handling  facility. 
Applicants  shall  be  registered  only  in  a 
number  su^icient  to  ensure  usage  of  all 
immigrant  visa  numbers  available 
during  Fiscal  Year  1992  and  to  ensure 
that  not  fewer  than  40  percent  of  such 
visa  numbers  are  made  available  to 
natives  of  Ireland. 

(b)  Registration  for  consideration 
during  either  Fiscal  Year  1993  or  Fiscal 
Year  1994.  All  envelopes  received  at  the 
mailing  address  specified  as  provided  in 
§  43.13(b)  of  this  subpart  during  the 
period  specified  as  provided  in 

S  43.13(a)(4)  of  this  subpart  and  meeting 
the  requirements  set  forth  in  S  43.13  of 
this  subpart  shall  be  assigned  a  number 
in  order  of  receipt.  Upon  completion  of 
the  numbering  of  all  envelopes,  all 
numbers  assigned  shall  be  rank-ordered 
at  random  by  a  computer  using  standard 
computer  software  for  this  purpose.  The 
Department  shall  then  select  in  the  rank 
order  determined  by  the  computer 
program  a  quantity  of  envelopes 
sufficient  to  ensure  usage  of  all 
immigrant  visas  authorized  under 
section  132  of  Public  Law  101-649  for  the 
fiscal  year  in  question  and  to  ensure 
that  not  fewer  than  40  percent  (plus  the 
amount,  if  any,  by  which  usage  of 
immigrant  visas  by  natives  of  Ireland  in 
the  preceding  fiscal  year  was  less  than 
40  percent  of  that  year's  limitation)  of 
such  visa  numbers  are  made  available 
to  natives  of  Ireland.  The  envelopes 
shall  then  be  opened  and  the  applicant 
assigned  the  rank  order  number 
determined  by  the  computer  program. 

(c)  Priority  date.  (1)  Fiscal  Year  1992. 
An  alien's  priority  date  for 
consideration  of  his  or  her  apphcation 
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under  this  subpart  during  Fiscal  Year 
1992  shall  be  the  date.  hour,  minute,  and 
second  (within  the  application  period 
provided  for  in  S  43.13(a)(2)  of  this 
subpart)  of  the  receipt  and  processing  of 
the  application  by  the  Visa  Services  of 
the  Department  of  State. 

(2)  Fiscal  Year  1993  or  Fiscal  Year 
1994.  The  rank  order  number  assigned  to 
an  applicant  as  provided  in  paragraph 
(b)  of  this  section  shall  serve  as  the 
alien's  "priority  date"  for  further 
consideration  and  processing  during 
either  Fiscal  Year  1993  or  Fiscal  Year 
1994.  as  applicable. 

(d)  Waiting  lists.  The  Department 
shall  establish  two  waiting  lists  of 
applicants  whose  applications  have 
been  received  and  processed  for 
consideration  under  this  subpart.  With 
respect  to  Fiscal  Year  1992,  both  lists 
shall  be  maintained  in  the  chronological 
order  of  priority  dates  established  as 
provided  in  paragraph  (c)  of  this  section. 
With  respect  to  Fiscal  Year  1993  and 
Fiscal  Year  1994.  both  lists  shall  be 
maintained  according  to  the  rank  order 
number  assigned  as  provided  in 
paragraph  (b)  of  this  section.  One  list 
shall  consist  of  applicants  who  are 
natives  of  Ireland.  The  other  list  shall 
consist  of  all  applicants  who  are  natives 
of  adversely  affected  foreign  states. 
►      (e)  Further  processing.  The 
Department  shall  inform  applicants 
registered  pursuant  to  paragraphs  (a)  or 
(b)  of  this  section  of  the  steps  necessary 
to  meet  the  requirements  of  INA  222(b) 
in  order  to  apply  formally  for  an 
immigrant  visa. 

5.  Section  43.15  is  revised  to  read  as 
follows: 

§  43. 1 5    Control  of  numcftcai  limitation. 

(a)  Centralized  control.  Centralized 
control  of  the  numerical  limitation 
specified  in  section  132(a)  of  Public  Law 
101-649  is  established  in  the 
Department.  In  order  to  effect  this 
control,  the  Department  shall  limit  the 
number  of  immigrant  visas  and  the 


number  of  adjustments  of  status  that 
may  be  granted  to  aliens  applying  under 
section  132  of  Public  Law  101-649  to  (1) 
In  Fiscal  Year  1992.  a  number  not  to 
exceed  40.000;  (2)  in  Fiscal  Year  1993.  a 
number  not  to  exceed  40.000  plus  the 
total,  if  any.  of  immigrant  visas 
authorized  for  Fiscal  Year  1992  but  not 
used  during  that  year;  (3)  in  Fiscal  Year 
1994.  a  number  not  to  exceed  40.000  plus 
the  total,  if  any.  of  immigrant  visas 
authorized  for  Fiscal  Year  1993  but  not 
used  during  that  year  and  (4)  a  number 
not  to  exceed,  in  any  month  of  any  such 
fiscal  year.  10  percent  of  the  total 
limitation  for  the  fiscal  year  plus  any 
balance  remaining  from  authorizations 
for  preceding  months  in  the  same  fiscal 
year. 

(b)  Allocation  of  immigrant  visa 
numbers.  (1)  General.  Within  the 
limitations  specified  in  paragraph  (a)  of 
this  section,  the  Department  shall 
allocate  immigrant  visa  numbers  for  use 
in  connection  with  the  issuance  of 
immigrant  visas  and  the  granting  of 
adjustment  of  status. 

(2)  Allocations  during  Fiscal  Year 
1992.  With  respect  to  Fiscal  Year  1992. 
such  allocation  shall  be  based  upon  the 
chronological  order  of  priority  dates  of 
applicants  as  established  pursuant  to 
§§  43.13(a)  and  43.14(c)(1)  of  this 
subpart  except  that  allocations  shall  be 
made  in  such  a  manner  as  to  ensure 
that,  to  the  extent  natives  of  Ireland 
have  become  documentarily  qualified, 
not  less  than  40  percent  of  the  visa 
numbers  allocated  during  any  fiscal  year 
are  allocated  to  natives  of  Ireland.  To 
the  extent  that  allocations  of  visa 
numbers  to  natives  of  Ireland  must  be 
made  separately  to  ensure  compliance 
with  the  requirement  that  at  least  40 
percent  of  the  total  be  allocated  to  such 
aliens,  such  allocations  shall  also  be 
made  to  such  aUens  in  the  chronological 
order  of  their  priority  dates. 

(3)  Allocations  during  Fiscal  Year 
1993  and  Fiscal  Year  1994.  With  respect 
to  Fiscal  Year  1993  and  Fiscal  Year  1994. 


such  allocations  shall  be  based  upon  the 
rank  order  number  of  applicants  as 
established  pursuant  to  §8  43.13(b)  anH 
43.13(c)(2)  of  this  subpart  except  that 
such  allocations  shall  be  made  in  such  a 
manner  as  to  ensure  that,  to  the  extent 
that  natives  of  Ireland  have  become 
documentarily  qualified,  not  less  than  40 
percent  (plus  the  amount,  if  any.  by 
which  usage  of  immigrant  visas  by 
natives  of  Ireland  in  the  preceding  fiscal 
year  was  less  than  40  percent  of  that 
year's  total  limitation)  of  the  visa 
numbers  allocated  during  any  fiscal  year 
are  allocated  to  natives  of  Ireland.  To 
the  extent  that  allocations  of  visa 
numbers  to  natives  of  Ireland  miist  be 
made  separately  to  ensure  compliance 
with  this  requirement  such  allocations 
shall  also  be  made  to  such  aliens  in  the 
sequential  order  of  their  rank  order 
numbers. 

6.  Section  43.17  is  revised  to  read  as 
follows: 

§  43.17    EHgltXMty  to  receive  a  visa. 

The  eligibility  of  an  applicant  for  a 
visa  under  section  132  of  Public  Law 
101-649  shall  be  determined  as  provided 
in  the  Immigration  and  Nationality  Act 
as  amended,  and  Parts  40  and  42  of 
Subchapter  E — Visas  except  that— 

(a)  Such  an  appHcant  shall  be  deemed 
to  be  ineligible  to  receive  a  visa  under 
INA  212(a)(4)  of  the  Immigration  and 
Nationality  Act  as  amended,  if  he  or 
she  does  not  present  to  the  consular 
officer  a  firm  commitment  for 
employment  in  the  United  States  for  a 
period  of  at  least  one  year,  as  defined  in 
§  43.12(b);  and 

(b)  Section  212(e)  of  the  Immigration 
and  Nationality  Act  as  amended,  shall 
not  apply  to  such  an  applicant. 

Dated:  June  10. 1992. 
Elizabeth  M.  Tamposi. 
Assistant  Secretary  for  Consular  Affairs. 
|FR  Doc.  92-15178  Filed  6-26-«2;  8:45  am| 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
(Public  Notice  1645] 

Registration  for  tlie  AA-1  Immigrant 
Visa  Program  Under  Pub.  L  101-649. 
as  Amended     | 

action:  Notice  of  registration  for  the 
second  year  of  the  AA-1  Immigrant  Visa 
Program.       * 

This  public  notice  provides 
information  on  the  application 
procedure  for  the  40,000  immigrant  visas 
to  be  made  available  in  Fiscal  Year 
1993.  This  notice  is  issued  under  section 
132  of  the  Immigration  Act  of  1990,  as 
amended  by  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  1991.  A 
final  rulemaking  related  to  this  notice  is 
being  published  elsewhere  in  this  issue 
of  the  Federal  Register. 

AA-1  Immigrant  Visa  "Lottery"  Program 

Information  on  the  Application 
Procedure  for  the  40.000  Immigrant 
Visas  To  Be  Made  Available  in  the  AA- 
1  Category  During  Fiscal  Year  1993 

Section  132  of  the  Immigration  Act  of 
1990,  as  amended  by  Public  Law  102- 
232,  provides  4a000  inunigrant  visas  for 
each  of  fiscal  years  1992, 1993.  and  1994 
to  natives  of  the  countries  and  areas 
from  which  immigration  was  previously 
identiHed  as  having  been  "adversely 
affected"  by  the  1965  immigration 
legislation.  This  program  is  identified  by 
the  visa  symbol  AA-1.  and  is  informally 
known  as  the  "visa  lottery".  The  law 
specifies  that  there  must  be  a  separate 
registration  for  each  year's  AA-1  visas. 
The  application  period  for  the  first 
year's  visas  was  completed  during  1991, 
and  those  visas  are  being  issued  until 
September  1992.  This  information 
concerns  the  application  period  during 
1992  for  visas  to  be  issued  during  fiscal 
year  1993,  the  second  year  of  the 
program. 

Who  Qualifies  for  Registration  Under 
the  AA-1  Program? 

Natives  (as  that  term  is  explained  in 
question  1  of  this  Notice]  of  the 
following  countries  and  areas  are 


entitled  to  apply 

Albania 

Algeria 

Argentina 

Austria 

Belgium 

Canada 

Czechoslovakia 

Denmark 

Estonia 

Finland 


or  AA-1  visas: 


France 

Guadeloupe 

New  Caledonia 

Germany 

Great  Britain  ^ 

Northern  Ireland 

Bermuda 

Gibraltar 

Hungary 

Iceland 

Indonesia 

Ireland 

Italy 

Japan 

Latvia 

Liechtenstein 

Lithuania 

Luxembourg 

Monaco 

Netherlands 

Norway 

Poland 

San  Marino 

Sweden 

Switzerland  « 

Tunisia 

How  and  When  Will  Applications  for 
AA-1  Status  Be  Accepted? 

The  application  period  for  registration 
for  the  visas  to  be  issued  during  Fiscal 
Year  1993  (i.e..  from  October  1992 
through  September  1993)  Will  Begin  at 
12:01  a.m.  (Washington,  DC  time)  on 
Wednesday.  July  29, 1992.  and  Will  End 
at  Midnight,  on  Friday,  August  28. 1992. 
Applications  Must  Be  Mailed  to  the 
Following  Address:  AA-1  Program,  P.O. 
Box  1993,  Dulles,  VA  21301-1993,  U.S.A. 

Typed  or  Clearly  printed  at  the  Upper 
Left  Hand  Comer  of  the  Front  of  the 
Envelope  Must  Be  the  Applicant's 
Native  Country  Or  Area  (from  the  list 
above).  Below  the  country  must  be  the 
Name  and  Mailing  Address  of  the 
Applicant  as  they  are  shown  on  the 
application. 

Example:  Northern  Ireland.  George  Q.  Public, 
1234  Any  Street.  Apt.  5,  Center  City,  NJ 
10001 

Only  One  Application  May  Be 
Submitted  by  or  for  each  Applicant 
During  This  Registration  Period. 
(Submission  of  More  Than  One 
Application  Will  Disqualify  the  Person 
From  Registration.)  Applications  For 
Registration  Will  Be  Selected  Strictly  in 
a  Random  Order  From  Among  all  of 
Those  Received  During  the  Specified 
Period. 

Applications  must  be  sent  to  the 
address  above  by  regular  mail  or  air 
mail,  and  may  be  mailed  from  within  the 
United  States  or  from  abroad.  Any  mail 
requiring  signed  receipt  such  as 
registered  mail,  hand-delivered 
applications,  telegrams,  or  applications 
sent  by  courier  or  any  other  means  will 


not  be  eligible  for  the  visa  lottery. 
Applications  received  at  the  post  office 
box  before  or  after  the  application 
period  or  deivered  to  any  other  address 
will  not  be  considered  for  registration. 
Only  One  Application  May  Be  Included 
in  Each  Envelope. 

Size  of  Envelope 

The  envelope  in  which  each 
application  is  mailed  must  be  between  6 
inches  and  9V2  inches  (15  cm  to  24  cm) 
in  length,  and  between  3V^  inches  and 
4V4  inches  (9  cm  to  11  cm)  in  width.  This 
is  necessary  to  assist  the  automated 
processing  of  the  mail. 

What  Information  Must  Be  Included  On 
the  Application  For  Registration? 

There  is  no  special  application  Form; 
The  request  for  registration  may  simply 
be  a  sheet  of  paper  which  provides  the 
necessary  information  typed  or  clearly 
printed  (in  the  Roman  alphabet)  in  the 
following  format: 

A.  Applicant's  Full  Name.  Last  Name.  First 
Name  and  Middle  Name. 

(Underline  Last  Name/Suniaroe/Fainily  ' 
Name)  Example:  Public  George  Quincy. 

B.  Applicant 's  Date  and  Place  of  Birth. 
Date:  Day.  Month,  Year.  Example:  15 
November  1961. 

Place:  City/Town,  District/County/ 
Province,  Country.  Example:  Toronto, 
Ontario,  Canada. 

C.  Name.  Date  and  Place  of  Birth  of 
Applicant's  Spouse  and  Children,  if  Any. 

The  spouse  and  child(ren]  of  an  applicant 
who  is  registered  for  AA-1  status  are 
automatically  entitled  to  the  same  status.  The 
spouse  or  child  does  NOT  need  to  be  bom  in 
one  of  the  countries  listed  above.  To  obtain  a 
visa  on  the  basis  of  this  derivative  status,  a 
child  must  be  under  21  years  of  age  and 
unmarried.  Note:  Do  NOT  list  parents  as  they 
are  not  entitled  to  derivative  status. 

D.  Applicant's  Mailing  Address. 

The  mailing  address  must  be  clear  and 
complete,  since  it  will  be  to  that  address  that 
the  notification  letter  for  the  persons  who  are 
registered  will  be  sent.  A  telephone  number 
is  optional. 

E.  United  States  Consular  Office  to  Which 
Visa  Registration  Should  Be  SenL 

Ordinarily,  this  will  be  the  immigrant  visa 
issuing  consular  office  nearest  the  applicant's 
place  of  residence.  If  the  applicant  is  in  the 
United  States,  indicate  the  immigrant  visa 
issuing  oHice  in  the  country  of  last  previous 
residence  outside  the  U.S.  If  the  applicant 
does  not  know  which  U.S.  consulates  issue 
immigrant  visas,  list  the  city  and  country  of 
the  applicant's  current  residence  abroad,  or 
the  city  and  country  of  last  previous 
residence  outside  the  U.S.,  and  the  processing 
center  will  identify  the  proper  immigrant  visa 
issuing  consular  office  where  the  visa 
registration  will  be  sent  for  processing. 

Persons  who  claim  alternate  foreign  stiite 
chargeability  should  also  include  a  statement 
to  that  effect  on  the  application.  (See 
question  No.  1  on  page  3.)  Only  One 
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Application  May  Be  Submitted  For  Each 
Applicant  During  This  Registration  Period 
Multiple  Applications  Will  Disqualify  an 
Applicant 

There  are  no  other  requirements  for 
submitting  an  application  for 
registration  apart  from  what  is  specified 
above.  It  is  not  necessary  to  include  an 
offer  of  employment  with  a  registration 
request.  (Applicants  who  are  registered 
for  AA-1  status  will  need  to  present  an 
offer  of  employment  in  the  U.S.  at  the 
time  of  formal  visa  interview.  See 
question  8  of  this  Notice  for  more 
information  on  this  pwint.)  There  is  no 
fee  for  submission  of  an  AA-1 
registration  request.  A  signature  is  not 
required  on  the  application. 

Frequently  Asked  Questions  About  the 
AA-1  Registratioa 

1.  How  Is  the  Term  "Native"  Defined? 
Are  There  Any  Bases  Upon  Which 
Persons  Who  Have  Not  Been  Born  In  a 
Qualifying  Country  May  Qualify  for 
Registration? 

"Native"  means  both  someone  bom 
within  one  of  the  countries  listed  above 
and  someone  entitied  to  be  "charged"  to 
such  country  under  the  provisions  of 
section  202(b)  of  the  Immigration  and 
Nationality  Act.  An  applicant  for  AA-1 
registration  may  be  charged  to  the 
country  of  birth  of  a  spouse:  a  child  can 
be  charged  to  the  country  of  birth  of  a 
parent;  and  an  applicant  bom  in  a 
country  of  which  neither  parent  was  a 
native  or  a  resident  at  the  time  of  his/ 
her  birth  may  be  charged  to  the  country 
of  birth  of  either  parent.  An  applicant 
who  claims  the  benefit  of  alternate 
chargeability  must  include  a  statement 
to  that  effect  on  the  application  for 
registration,  and  must  show  the  country 
of  chargeability  on  the  upper  left  hand 
comer  of  the  envelope  in  which  the 
registration  request  is  mailed. 

2.  Can  Natives  of  Canada  Apply  For 
AA-1  Registration? 

Yes,  for  this  and  the  next  registration 
period,  natives  of  Canada  are  entitled  to 
apply  for  registration  for  AA-1  visas. 

3.  What  If  a  Person's  Birth  Place  Was  In 
an  "AA-r  Country  at  the  Time  of  Birth. 
But  Due  to  Changes  in  Boundaries  Is  No 
Longer  Within  a  Qualifying  Country? 

For  a  person  to  be  considered  to  have 
been  bom  in  a  qualifying  country,  the 
place  of  birth  must  be  within  the 
boundaries  currently  recoghized  by  the 
U.S. 

4.  May  Persons  Who  Are  In  the  U.S. 
Apply  For  Registration? 

Yes.  an  applicant  may  be  in  the  U.S. 
or  in  another  country,  and  the 


application  may  be  mailed  in  the  U.S.  or 
abroad. 

5.  Is  Each  Applicant  Limited  to  Only 
One  Application  During  This  AA-1 
Registration  Period? 

Yes.  for  this  and  for  the  next  AA-1 
registration,  the  law  allows  only  one 
application  by  or  for  each  person; 
Submission  of  more  than  one 
application  will  disqualify  the  person 
from  registration. 

6.  May  a  Husband  and  a  Wife  Each 
Submit  a  Separate  Application? 

Yes.  a  husband  and  a  wife  may  each 
submit  one  application  for  registration; 
if  either  is  registered,  the  other  would  be 
entitled  to  derivative  status. 

7.  Must  Each  Applicant  Submit  His/Her 
Own  Request.  Or  May  Someone  Act  On 
Behalf  of  an  Applicant? 

Applicants  may  prepare  and  submit 
their  own  request  for  registration,  or 
have  someone  act  on  their  behalf. 
Regardless  of  whether  an  application  is 
submitted  by  the  applicant  directly,  or 
by  a  relative,  friend,  attorney  etc..  only 
one  application  may  be  submitted  in  the 
name  of  each  person.  There  is  no 
requirement  that  an  applicant  sign  the 
registration  request  Only  one 
notification  letter  will  be  sent  for  each 
case  registered,  to  the  address  on  the 
application. 

8.  What  Are  the  Requirements  For  an 
Offer  of  Employment  In  the  United 
States? 

An  offer  of  employment  should  not  be 
submitted  as  part  of  the  registration 
application.  Applicants  who  are 
successfully  registered  for  AA-1  status 
will  need  to  present  an  employment  - 
offer  at  the  time  of  visa  issuance. 
Applicants  must  submit  evidence  of  a 
commitment  for  full-time  employment  in 
the  U.S.  at  the  visa  interview.  Two  or 
more  part-time  jobs  will  meet  this 
requirement  if.  taken  together,  they 
constitute  full-time  employment,  as  long 
as  the  applicant  submits  letters  from 
each  employer  supporting  the  job  offer. 
The  offer  may  come  from  a  business  or 
any  other  institution  op  organization  in 
the  United  States,  or  from  a  private 
individual.  Evidence  of  existing  self- 
employment  in  the  United  States  can 
meet  the  offer  of  employment 
requirement;  a  plan  to  create  one's  own 
business  in  the  future,  even  in  the 
immediate  future,  would  not  qualify, 
however. 
9.  How  Will  Cases  Be  Registered? 

All  mail  received  will  be  individually 
numbered.  After  the  end  of  the 
application  period,  a  computer  wilt 


randomly  select  cases  from  among  all 
the  mail  received.  The  first  letter 
randomly  selected  will  be  the  first  case 
registered,  the  second  letter  selected  the 
second  registration,  etc.  It  makes  no 
difference  whether  an  application  is 
received  eariy  or  late  in  the  application 
period.  When  a  case  has  been 
registered,  the  applicant  will 
immediately  be  sent  a  notification  letter, 
which  will  provide  appropriate  visa 
application  instructions.  The  registration 
will  at  the  same  time  be  forwarded  to 
the  consular  office  which  will  process 
the  case;  all  subsequent  visa  processing 
information  will  be  obtained  by  the 
applicant  directly  from  that  consular 
office. 

10.  Will  Applicants  Who  Are  Not 
Registered  Be  Informed? 

No.  applicants  who  are  not  registered 
will  receive  no  response  to  their 
registration  request.  Only  those  who  are 
registered  will  be  informed.  All 
notification  letters  are  expected  to  be 
sent  within  about  three  months  of  the 
end  of  the  application  period.  Anyone 
who  does  not  receive  a  letter  will  know 
that  his/her  application  has  not  been 
registered. 

11.  How  many  Applicpnts  Will  Be 
Registered? 

A  total  of  about  50,000  persons,  both 
principal  applicants  and  their  spouses 
and  children,  will  be  registered.  Since  it 
is  likely  that  some  of  the  first  40.000 
persons  who  are  registered  will  not 
pursue  their  cases  to  visa  issuance,  this 
larger  figure  should  ensure  use  of  all 
AA-1  numbers,  but  it  also  risks  some 
registrants'  being  left  out.  All  applicants 
who  are  registered  will  be  informed 
promptly  of  their  place  on  the  list.  Each 
month  visas  will  be  issued,  according  to 
registration  lottery  rank  order,  to  those 
applicants  who  are  ready  for  visa 
issuance  during  that  month.  Once  all  of 
the  fiscal  year  1993  visas  have  been 
issued,  the  program  for  the  year  will 
end.  (In  the  event  there  are  any  numbers 
from  the  woridwide  or  Ireland  1992  AA- 
1  limits  which  are  unused  for  visa 
issuance  during  that  fiscal  year,  such 
numbers  will  be  added  to  the  AA-1 
limits  for  fiscal  year  1993.)  Registered 
applicants  who  wish  to  receive  visas 
must  be  prepared  to  act  promptly  on 
their  cases.  / 

The  law  specifies  that  at  least  40% 
(i.e..  16,000)  of  each  year's  AA-1  visas 
are  to  be  made  available  to  natives  of 
Ireland.  Natives  of  Northern  Ireland  are 
entitled  to  benefit  from  the  40%  of  the 
AA-1  numbers  provided  for  Ireland.  So 
that  Northem  Ireland  natives  are 
properly  identified  during  registration 
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processing,  they  should  show  their  area 
of  birth  as  NORTHERN  IRELAND  on 
their  application  and  envelope. 

12.  Is  There  a  Minimum  Age  For 
Applicants  For  Registration  Under  the 
AA-1  Program? 

There  is  no  minimum  age  for 
submission  of  an  application  for 
registration,  but  the  requirement  of  a 
firm  commitment  of  employment  for 
each  principal  applicant  at  the  time  of 
visa  issuance  will  effectively  disqualify 
anyone  who  is  under  the  legal  working 
age. 

13.  Will  There  Be  Any  Special  Fee  For 
Registration  In  the  AA-1  Category? 

There  is  no  fee  for  submitting  a 
request  for  registration,  and  no  fee 
should  be  included  with  the  letter  sent 
to  the  post  office  box  indicated  above. 
There  will  be  a  special  fee  of  US$25.00 
per  case  registered,  however,  to  cover 
the  cost  of  processing  the  AA-1 
registrations.  This  fee  will  be  collected 
by  the  consular  office  to  which  the  case 
is  sent  for  processing,  when  the 
applicant  responds  to  the  registration 
notification  letter. 

14.  Are  AA-1  Applicants  Specially 
Entitled  to  Apply  For  a  Waiver  of  Any 
of  the  Grounds  of  Visa  Ineligibility? 

The  law  states  that,  for  AA-1  visa 
applicants,  the  Immigration  and 


Natiu-alization  Service  shall  waive  the 
ground  of  visa  ineligibility  based  on 
misrepresentation  on  an  application  for 
a  visa  or  for  entry  into  the  U.S.  (INA 
212(a](6](C)),  unless  there  is  a  tmding 
that  such  waiver  is  not  in  the  national 
interest.  In  addition,  the  law 
automatically  waives  the  two  year 
foreign  residence  requirement  on  certain 
former  exchange  visitor  ("J")  visa 
holders  under  INA  212(e).  Also,  the 
requirement  for  a  labor  certification 
(INA  212(a)(5)(A)]  does  not  apply.  In  all 
other  respects,  persons  registered  under 
the  AA-1  program  must  meet  the 
standard  eligibility  requirements  before 
a  visa  can  be  issued. 

15.  May  Applicants  Who  Are  Already 
Registered  For  an  Immigrant  Visa  In 
Another  Category  Apply  In  This 
Registration  For  the  AA-1  Category? 

Yes,  such  persons  may  seek  AA-1 
status  as  well. 

16.  How  Long  Do  Applicants  Who  Are 
Registered  On  the  Basis  of  This 
Application  Period  Remain  Entitled  to 
Apply  For  Visas  In  the  AA-1  Category? 

■  Under  the  law,  persons  registered 
following  this  AA-1  application  period 
are  entitled  to  apply  for  visa  issuance 
only  during  fiscal  year  1993,  i.e.,  from 
October  1992  through  September  1993. 
There  is  NO  carry-over  of  benefit  into 
another  year  for  persons  who  are 


registered  but  who  do  not  obtain  visas 
during  FY-1993.  A  separate  application 
period  must  be  held  for  each  year's  AA- 
1  visas  prior  to  the  start  of  the 
respective  fiscal  year.  There  is  no 
restriction  on  a  person's  applying  for 
AA-1  status  during  each  of  the  three 
application  periods. 

Note:  There  is  absolutely  no  advantage  to 
mailing  early,  or  mailing  from  any  particular 
locale.  Every  application  received  during  the 
mail-in  period  will  have  an  equal  random 
chance  of  being  selected.  However  more  than 
one  application  per  person  will  disqualify  the 
person  from  registration. 

Related  Final  Rule 

As  indicated  in  the  preamble,  a  final 
rule  pertaining  to  this  notice  appears  in 
this  issue  of  the  Federal  Register  and 
contains  detailed  information  regarding 
the  AA-1  program. 

Dated:  June  23, 1992. 
Elizabeth  M.  Tamposi, 

Assistant  Secretary  for  Consular  Affairs. 
[Fit  Doc.  92-15179  Filed  6-26-92;  8:45  am] 
BtUINQ  COOC  4710-OC^ 
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OEPARTMEMT  OF  LABOR 

Employment  and  Training 
Administration 

National  Youtti  Apprenticeship  Grant 
Solicitation 

agency:  Employment  and  Training 
Administration.  Labor. 
action:  Notice. 


summary:  The  U.S.  Department  of  Labor 
(DOL).  Employment  and  Training 
Administration  (ETA),  announces  the 
National  Youth  Apprenticeship  Grant 
Solicitation.  This  grant  solicitation  is 
made  in  accordance  with  all  Department 
of  Labor  Youth  Apprenticeship  activities 
to  strengthen  the  transition  of  America's 
youth  from  school  to  work.  Grants  will 
be  made  under  title  IV.  of  the  Job 
Training  Partnership  Act  (JTPA)  on  a 
competitive  basis. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  June  29. 
1992.  The  closing  date  for  receipt  of 
applications  shall  be  August  28, 1992,  at 
2  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to  Division  of  Acquisition  and 
Assistance,  Attention:  Laura  Cesario. 
Reference:  SGA/DAA  92-012. 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  room  C-4305,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT. 
Laura  Cesario.  Telephone:  (202)  535- 
8702  (this  is  not  a  toll-free  number). 
SUPPLEiMENTAL  INFORMATION:  The  U.S. 

Department  of  Labor  (DOL). 
Employment  and  Training 
Administration  (ETA),  announces  the 
National  Youth  Apprenticeship  Grant 
Solicitation.  This  grant  solicitation  is 
made  in  accordance  with  all  Department 
of  Labor  Youth  Apprenticeship  activities 
to  strengthen  the  transition  of  America's 
youth  from  school  to  work.  Grants  will 
be  made  under  title  IV,  of  the  Job 
Training  Partnership  Act  (JTPA)  on  a 
competitive  basis. 

This  announcement  consists  of  six 
sections.  Section  A  provides  the  purpose 
of  the  demonstration  projects  under  title 
IV  of  the  Job  Training  Partnership  Act. 
Section  B  describes  the  application 
process  and  provides  information 
regarding  basic  eligibihty  requirements. 
Section  C  provides  supplemental 
information  on  the  application,  the 
period  of  grant  performance  and  options 
for  grant  extensions.  Section  D  provides 
the  background  to  this  solicitation  and 
presents  the  project  summary.  Section  E 
identifies  the  specific  rating  criteria  for 


proposals  that  have  met  the  basic 
eligibility  requirements.  Section  F 
describes  the  reporting  requirements. 

Section  A. — Purpose 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  has  set  forth  a  broad 
outline  of  Youth  Apprenticeship  to 
assist  the  nation  in  developing  a  strong 
system  to  connect  school  and  work.  The 
grants  will  be  made  under  Tide  IV.  of 
the  Job  Training  Partnership  Act  (JTPA) 
on  a  competitive  basis  to  conduct  a 
series  of  National  Youth  Apprenticeship 
Programs  designed  to  test  and  replicate 
the  basic  youth  apprenticeship  model 
with  room  for  state  and  local  variations 
as  needed. 

Parti 

These  projects  will  support  the 
National  Youth  Apprenticeship  Act  of 
1992  proposed  by  the  President.  The 
Youth  Apprenticeship  Programs  to  be 
developed  will  correspond  to  the 
following  criteria  for  youth 
apprenticeship  as  outlined  in  the 
National  Youth  Apprenticeship  Act. 

A.  Academic  Instruction  which 
consists  of: 
— A  program  of  study  which  meets  State 

education  standards; 
— Instruction  to  attain  academic 
proficiency  in  at  least  the  five  core 
subjects  of  English,  mathematics, 
history,  science,  and  geography 
consistent  with  voluntary  national 
standards;  and 
— Where  appropriate,  modifications  to 
curriculum  components  to  increase 
the  relevance  of  instruction  to  the 
workplace. 

B.  Work-Based  Learning  which 
consists  of: 

— Instruction  in  occupationally  specific 
knowledge,  skills,  abilities,  based  on 
appropriate  nationally  accepted 
industry  standards; 
— A  planned  program  of  structured  job 
training  including  tasks  to  be 
mastered; 
— Development  of  sound  work  habits 

and  behaviors:  and 
— Instruction  in  general  workplace 
competencies,  including„*vhere 
appropriate,  the  ability  to  manage 
resources,  work  productively  with 
others,  acquire  and  use  information, 
understand  and  master  systems  and 
work  with  technologies. 
C.  Work-Site  Learning  and  Experience 
which  consists  of: 
— Helping  the  youth  apprentice  achieve 

academic  requirements; 
— Helping  the  youth  apprentice  achieve 

the  work-based  learning  requirements; 
— Paid  work  experience:  and 


—Otherwise  fulfilling  the  employer 
commitments  in  the  youth 
apprenticeship  agreement. 
D.  A  Youth  Apprenticeship  Agreement 
which  includes  the  following 
components: 

— A  conunitment  by  youth  apprentices 
and  parents  to  meet  and  support  the 
requirements  of  the  youth 
apprenticeship  programs; 
— A  commitment  by  employers  to 
support  and  arrange  for  all  the  above 
youth  apprenticeship  components, 
including  providing  a  menton 
— A  commitment  by  the  school  to 
support  the  youth  apprenticeship 
components  including  ensuring  close 
coordination  between  academic 
instruction,  work-based  learning,  and 
worksite  experience;  and 
— a  provision  setting  forth  the 
educational  and  occupational 
credentials  to  be  obtained,  the  wage 
rate,  and  other  provisions  of  the  youth 
apprenticeship. 
E.  Information  and  Guidance 
consisting  of  a  formal  method  for 
advising  the  youth  apprentice  of: 
— Occupational  and  career  ^ 

opportunities,  work  experience 
requirements,  and  any  decision 
necessary  for  exercising  options  for 
post-secondary  educational  and 
career-specialization,  including  formal 
registered  apprenticeship  programs 
under  the  National  Apprenticeship 
Act; 
— ^The  methods  and  frequencies  of 
assessing  achievement  of  job  related 
competencies  and  performances  in  the 
workplace;  and 
— ^The  job  description. 


Part  11 
A-wards 

The  Department  will  make  multiple 
grant  awards  for  demonstration  projects 
from  a  budget  of  approximately  $2.5 
million.  The  maximum  amount  of  any  of 
these  grants  is  expected  to  be  $250,000. 
No  application  in  excess  of  $250,000  will 
be  considered. 

Should  funds  become  available,  ETA 
may  make  additional  awards  later  in  the 
year  (PY  1992). 

Section  B. — Application  Process 

Part  I.  Eligibility 

A.  Eligible  Applicants 

This  solicitation  is  opened  to  public, 
profit  and  non-profit  organizations.  Any 
award  made  as  result  of  this  solicitation 
will  be  non-fee  bearing. 
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B.  Basic  Eligibility  Requirements 

The  applicant's  proposal  must 
incorporate  all  of  the  following  basic  - 
elements  to  be  eligible  for  consideration 
under  this  SGA  {Solicitation  for  Grant 
Application).  Applicants  must  address 
each  of  the  elements  in  clearly  identified 
sections  within  the  proposal  and  on  a 
separate  fact  sheet  to  be  submitted  with 
the  proposal. 

1.  Evidence  of  broad  partnerships 
representing  education,  business  and 
industry,  labor,  and  community  in 
advisory  and  management  roles. 

2.  A  program  design  which  includes: 
— Consultation  with  the  local  private 

industry  councils  to  ensure  that  the 
program  meets  local  labor  market 
demands,  and  provides  youth 
apprentices  with  broad-based 
competencies  and  transferable  skills 
that  facilitate  career  progression 
within  the  occupational  areas  which 
form  the  focus  of  student  learning; 

— School  partners  which  ensure  that  the 
youth  apprenticeship  program  is 
operated  as  per  state-approved 
criteria  and  applicable  education  and 
labor  standards,  that  support  services 
are  provided,  that  students  and 
teachers  will  have  flexible  schedules 
allowing  for  work-site  learning,  and 
that  academic  instruction,  work-based 
learning,  and  worksite  learning  and 
experience  will  be  integrated; 

— Local  employers,  working  in 
collaboration  with  labor  organizations 
where  appropriate,  who  assist  in  job 
analyses  and  curriculum  creation, 
employ  and  pay  youth  in  work-site 
learning  and  experience  positions, 
help  the  youth  apprentice  acquire 
necessary  skills  and  knowledge  in  an 
orderly  sequence,  make  available  to 
the  youth  apprentice  job  progression 
through  normal  skill  levels,  provide  a 
workplace  mentor,  provide  feedback 
to  the  school  on  individual  progress, 
and  make  reasonable  efforts  to 
employ  the  youth  apprentice  upon 
successful  completion  of  the  program; 
and 

— The  criteria  and  components  of  youth 
apprenticeship  as  outlined  in  section 
A.,  part  I. 

3.  Liiikage  to  other  State  and  local 
initiatives  for  school  restructuring  and 
reform,  as  evidenced  by,  but  not  limited 
to,  the  following: 

— The  signed  endorsement  of  the 

proposal  by  the  State's  chief  school 

officer 
— A  description  of  any  enabling 

legislation  for  youth  apprenticeship  in 
.  the  state  or  of  work  towards 

establishing  such  legislation: 
— A  description  of  resources,  including 

the  source  of  such  resources,  which 


the  State,  local  government,  schools, 
employers  and  other  partners  intend 
to  conmiit  to  the  plan: 

— An  outline  of  the  State's  efforts  to 
adopt  and  the  local  school's  efforts  to 
implement  (1)  standards  of  academic 
achievement  in  at  least  the  five  core 
subjects  of  English,  mathematics, 
science,  history  and  geography, 
consistent  with  any  established 
standards  for  youth  apprenticeship; 
and  (2]  standards  of  achievement 
required  for  entry  into  occupations  for 
which  students  are  prepared, 
consistent  with  available  industry 
standards  and  locally  identified 
workplace  needs;  and 

— A  statement  of  the  formal 
relationship,  if  any,  between  youth 
apprenticeship  programs  and 
programs  funded  by  the  Carl  D. 
Perkins  Vocational  Education  Act 
including  Tech  Prep  and  the  Job 
Training  Partnership  Act. 

4.  Delineation  of  steps  in  the 
recruitment  of  and  marketing  to  student 
participants. 

5.  A  description  of  plans  for  assisting 
schools  and  local  employers  in  job 
analyses,  curriculum  development,  and 
in  staff  development  for  school  and 
employer  sta^  directly  responsible  for 
curriculum  creation  and  youth 
apprentice  supervision  and  instruction. 

6.  A  description  of  the  method  by 
which  the  occupational  areas  to  be 
focused  on  were  chosen  including  labor 
market  data  and  information  on  any 
assistance  provided  to  small  and 
medium  sized  business  and  to  schools 
on  forming  consortia  to  carry  out  the 
project. 

7.  An  outline  of  the  approach  and 
timetable  to  be  followed  in 
implementing  the  youth  apprenticeship 
program. 

8.  Evaluation  plan  demonstrating  the 
evaluation  as  detailed  in  section  D.,  part 
U.,E. 

Part  III.  Closing  Date 

The  closing  date  for  receipt  of 
proposals  will  be  August  28, 1992,  at  2 
p.m.  (Eastern  Time)  at  the  address 
below. 

U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  200  Constitution  Ave., 
NW.,  room  C-4305,  Washington,  DC 
20210,  Attention:  Laura  Cesario, 
Reference:  SGA/DAA  Number  92-012. 

Section  C — Supplemental  Information 

Part  I.  Submission  of  Proposal 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  "The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts: 


— The  first  part  shall  contain  the 
Standard  Form  (SF)  424,  "Application 
for  Federal  Assistance",  and  SF  424A, 
"Budget"  (appendix  A).  Also,  the 
budget  shall  include  on  a  separate 
page(s]  a  detailed  cost  analysis  of 
each  line  item  in  the  budget. 

— ^The  second  part  shall  contain  a 
technical  proposal  that  demonstrates 
the  offeror's  capabilities  in 
accordance  with  the  Statement  of 
Work  in  section  D.  No  cost  data  or 
reference  to  price  shall  be  included  in 
the  technical  proposal. 

Part  II.  Late  Proposals 

Any  proposal  not  reaching  the 
designated  place,  by  the  specified  time 
and  date  of  delivery  requirements  will 
not  be  considered,  unless  postmarked 
five  days  prior  to  the  closing  date.  The 
term  "Postmark"  means  a  printed, 
stamped  or  otherwise  placed  impression 
(exclusive  of  postage  meter  machine 
impression)  that  is  readily  identifiable 
without  further  action  as  having  been 
supplied  or  affixed  on  the  date  of 
mailing  by  employers  of  the  U.S.  Postal 
Service. 

Part  III.  Hand  Delivered  Proposals 

It  is  preferred  that  the  proposals  be 
mailed  five  days  prior  to  the  closing 
date.  However,  hand  delivered 
proposals  must  be  received  by  2  p.m., 
(Eastern  Time)  by  August  28. 1992. 
Telegraphed  and/or  faxed  proposals 
will  not  be  honored.  Failure  to  adhere  to 
the  above  instructions  will  be  a  basis  for 
a  determination  of  non-responsiveness. 

Part  IV.  Period  of  Performance 

The  period  of  performance  will  be  24 
months  from  the  date  of  grant  execution. 
It  is  anticipated  that  approximately 
$2,500,000.00  will  be  disbursed 
accordingly.  The  maximum  grant  award 
is  expected  to  be  $250,000. 

Part  V.  Option  to  Extend 

Based  on  the  availability  of  funds, 
effective  program  operation  and  the 
need  of  the  Department,  the  grant(s) 
may  be  extended  for  up  to  two 
additional  years. 

Section  D. — Government's 
Requirement /Statement  of  Work 

Part  I — Background 

The  recently  published  America  2000 
is  the  President's  education  strategy  to 
help  America  move  itself  toward  the 
National  Education  Goals  by  improving 
education  and  allowing  the  United 
States  to  remain  competitive  in  human 
resource  development.  The  Department 
of  Labor  has  a  special  role  in  working 
toward  the  goals  of  America  2000.  With 
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he  Department  of  Education.  DOL  is 
working  directly  on  Track  III 
('Transforming  America  into  a  'Nation 
of  Students'  ")  of  America  2000.  The 
Department  of  Labor's  Youth 
Apprenticeship  initiative  directly 
supports  National  Education  Goal  5 — 
ensuring  that  every  adult  American  will 
be  literate  and  possess  the  knowledge 
and  skills  necessary  to  compete  In  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Improving  the  quality  of  entry-level 
workers  is  a  critical  element  in 
improving  the  overall  quality  of  the 
national  workforce  if  American 
businesses  are  going  to  compete 
effectively  in  the  world  marketplace. 
Each  year  almost  half  of  the  young 
people  who  leave  high  school  enter  the 
labor  market  directly,  rather  than 
pursuing  post-secondary  education. 
Compared  to  our  foreign  competitors, 
the  United  States  devotes  httle  attention 
to  assisting  youth  in  making  the 
transition  from  school  to  work.  The 
Departments  of  Labor  and  Education 
have  been  exploring  ways  to  strengthen 
the  connections  between  school  and 
work.  Towards  this  end.  the  Secretary  of 
Labor  and  the  Secretary  of  Education 
co-sponsored  a  national  conference. 
"The  quality  connection:  Linking 
Education  and  Work."  At  the 
conference,  the  foundation  was  laid  for 
the  development  of  the  following 
principles  of  an  American  system  of 
school  to  work  connection,  including 
youth  apprenticeship: 
—Motivate  Youth:  to  stay  in  school  and 

become  productive  citizens. 
— Set  High  Standards:  promote  higher    ' 

academic  performance  levels. 
— Link  Work  and  Learning:  link 
classroom  curriculum  to  worksite 
learning  and  work  experience. 
— Ready  Students  for  Work:  enhance  the 
participants'  prospects  for  immediate 
employment  after  leaving  school  on 
paths  that  provide  significant 
opportunity  for  continued  education 
and  career  development 
— Engage  Employers:  promote  employer 
participation  in  the  education  of  youth 
to  insure  development  of  a  skilled, 
flexible,  entry-level  work  force. 
The  national  conference  developed 
the  following  five  key  school-to-work 
issues  that  need  to  be  addressed  in 
order  to  strengthen  the  educational 
delivery  system  and  provide  it  with  the 
flexibility  needed  to  train  students  to 
participate  effectively  in  the  workforce: 
— Strengthen  the  involvement  of  the 
private  sector  in  the  education-work 
connection: 
— Ensure  work-bound  youth  a  range  of 
choices  in  their  career  development; 


— Establish  relevancy  of  work- 
connected  learning  to  the  educational 
setting; 
— Agree  to  key  characteristic*  of  a 
model  school-to-work  transition 
program;  and 
— Establish  a  system  of  accountability 
as  part  of  the  school-to-work 
transition  efforts. 
The  above  principles  and  issues 
continue  to  guide  both  the  Department 
of  Labor's  and  the  Department  of 
Education's  efforts  to  improve  the 
school-to-work  transition,  although  each 
Department  is  emphasizing  different 
approaches.  The  Department  of 
Education  is  focusing  its  efforts  on 
bringing  together  proven  elements  of 
school-to-work  transition  projects  into  a 
single  comprehensive  system. 

The  Department  of  Labor  is  focusing 
its  demonstration  efforts  on  grantees 
developing  Youth  Apprenticeship 
Programs.  The  two  Departments  believe 
that  their  efforts  are  complementary 
rather  than  competitive  or  duplicative. 
Accordingly,  both  the  Departments  of 
Labor  and  Education  will  continue  to 
closely  coordinate  their  activities. 

Part  II— Project  Summary 

A.  Organization  of  Project 

The  Department  of  Labor  seeks  to 
fund  Youth  Apprenticeship  Programs 
which  incorporate  the  criteria  for  youth 
apprenticeship  outlined  in  section  A., 
part  L.  including  Academic  Instruction. 
Work-Based  Learning,  Work-Site 
Learning  and  Experience,  the  Youth 
Apprenticeship  Agreement,  and 
Information  and  Guidance.  In  addition 
the  Program  must  meet  all  of  the  Basic 
Eligibility  Requirements  outlined  in 
section  B.,  part  I.  B. 

B.  Design  and  Development 

The  grantees  will  be  responsible  for 
fully  developing  a  comprehensive  Youth 
Apprenticeship  Program  for  work-bound 
youth  which  incorporates  the  Basic 
Eligibility  Requirements  outlined  in 
section  B..  part  I,  B. 

— ^The  design  of  the  methodology  should 
clearly  identify  the  needs  of  high  skill, 
high  wage  workplaces  for  skilled 
workers,  and  the  potential  for  youth 
entering  the  labor  market  and 
especially  for  youth  not  intending  to 
enter  college  to  meet  these  needs;  and 
should  establish  relevant  objectives 
related  to  these  issues; 
— The  program  should  be  designed  to 
serve  the  broad  population  of  school- 
age  youth  who  may  not  go  on  to 
college,  but  not  excluding  youth  who 
want  to  go  on  to  college,  and  not  be 
limited  to  specific  segments  within 
that  broad  population;  and 


—The  design  should  include  the 
development  of  the  roles  to  be  played 
by  each  of  the  partners  in  the  project. 
The  Department  plans  to  provide 
assistance  to  the  grantees  regarding    , 
staff  development,  job  skills  analysis, 
new  school  and  work-site  structure  and 
curricula,  and  new  types  of  assessment 


C.  Implementation 

Apphcants  receiving  a  grant  will  be 
responsible  for  implementing  and 
coordinating  the  Youth  Apprenticeship 
Program  and  ensuring  that  the  Program's 
Academic  Instruction,  Work-Based 
Learning.  Work-Site  Learning  and 
Experience.  Youth  Apprenticeship 
Agreement  and  Information  and 
Guidance  operate  effectively  as  per  the 
criteria  for  youth  apprenticeship 
outlined  in  section  A.,  part  L 

Grantees  will  also  be  responsible  for 
developing  broad  partnerships  and 
sustaining  the  participation  of  program 
partners,  maintaining  linkages  to  other 
State  and  local  initiatives,  recruiting  of 
students,  marketing,  technical 
assistance  to  schools  and  local 
employers,  labor  market  and  job 
analyses,  and  an  evaluation  as  outlined 
in  the  basic  eligibility  guidelines,  section 
B..  part  L  B. 

Other  implementation  activities  will 
include,  but  not  be  limited  to,  directing 
day-to-day  program  operation:  assessing 
and  certifying  participant  competencies 
in  conjunction  with  program  partners; 
and  all  record  keeping.  Grantees  will  be 
expected  to  disseminate  information  on 
the  program  results  to  interested  parties. 

D.  Cost  Sharing 

The  cost  for  the  demonstration 
projects  should  be  borne  primarily  by 
the  program  partners.  The  Depjirtment 
intends  that  grants  awarded  through  this 
solicitation  will  provide  "seed"  money 
to  assist  in  defraying  start-up,  and  some 
operational,  costs  of  the  projects.  The 
applicant  should  submit  copies  of 
agreements  reached  with  the 
organizations  participating  in  the 
demonstration  project  which  include 
commitment  to  providing  financial  and 
in-kind  support  to  the  program. 
Preference  will  be  given  to  grantees  who 
provide  a  greater  share  of  non-grant 
monies  to  the  project. 

E.  Monitoring/Evaluation 

The  grantees  will  be  responsible  for 
monitoring  the  project  and  for 
conducting  an  evaluation  of  its 
effectiveness.  The  program  evaluation 
should  include,  but  not  be  Hmited  to: 

— ^The  role  and  participation  of  each 
collaborative  partner  as  per  section  B., 
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part  I.  B.,  1,  and  as  per  the  youth 
apprenticeship  agreement. 

— Each  partner's  level  of  satisfaction 
with  the  program  and  the  benefits 
derived; 

— ^The  extent  of  linkages  to  other  State 
and  local  initiatives; 

— Planning,  administration,  staffing,  and 
organization  as  they  effect  program 
success  and  replicability; 

— ^The  effectiveness  of  the  marketing 
and  recruiting  process; 

— The  extent  and  effectiveness  of 
technical  assistance  to  schools  and 
local  employers; 

— The  extent  and  effectiveness  of  labor 
market  and  job  needs  analyses  in 
selecting  occupations,  creating 
academic  instruction,  work-based 
learning,  work-site  learning  and 
experience,  and  in  providing 
information  and  guidance; 

— The  effectiveness  and  operation  of  the 
program's  academic  instruction,  work- 
based  learning,  work-site  learning  and 
experience,  youth  apprenticeship 
agreement,  and  information  and 
guidance  components; 

— Cost  factors  such  as  cost/benefit 
analysis  for  schools,  employers  and 
society; 

— The  effectiveness  and  use  of  student 
assessment  and  certification; 

— Program  effectiveness  in  the  basic 
areas  of  enrollment,  completions, 
placement  rate  in  target  jobs,  drop-out 
and  withdrawals,  participant 
retention  in  jobs,  wage  rates,  and 
skills  acquisition;  and 

— Prospects  for  replicability. 

In  addition  to  the  grantee's  evaluation, 
there  will  be  a  national  evaluation  of  the 
program's  effectiveness  by  an 
independent  evaluator.  Grantees  will  be 
required  to  participate  in  the  national 
evaluation  by  making  data  available 
and  by  submitting  individual  project 
evaluation  reports.  Grantees  will  be 
guided  in  data  collection  and  outcome 
measurement  by  the  national  evaluator. 

F.  Technical  Assistance 

Technical  assistance  will  be  provided 
to  grantees  by  technical  assistance 
experts  under  a  "Support  Contract." 
Technical  support  will  be  provided 
through  consultation  with  each  grantee 
on  needs  and  interests  within  the 
following  categories  or  possibly  in  other 
areas  of  critical  concern:  building 
partnerships;  linkages  to  other  State  and 
local  initiatives;  marketing  and 
recruitment  of  participants;  staff 
development  for  schools  and  local 
employer  staff  and  mentors;  labor 
market  and  job  analyses;  development 
of  academic  instruction,  work-based 
learning,  work-site  learning  and 
experience,  infprmation  and  guidance: 


means  of  student  assessment  and 
certification. 

G.  Meetings  of  Awardees 

It  is  the  intent  of  the  DOL  to 
coordinate  the  activities  of  the  grantees 
and  to  encourage  the  grantees  to  share 
ideas,  including  the  progress  and 
problems  encountered  in  the  youth 
apprenticeship  programs  to  be 
developed.  The  Department  will  hold 
quarterly  meetings  of  the  grantees  for 
this  purpose.  The  Department  will  pay 
for  travel  and  accommodations  for  one 
appropriate  project  staff  member  to 
attend  each  of  these  meetings. 

Section  E. — Rating  Criteria  for  Award 

Prospective  offerors  are  advised  that 
the  selection  of  grantee(s]  for  award  is 
to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists 
which  can  be  drawn  from  within  and 
outside  of  DOL 

Once  proposals  have  met  the  basic 
eligibility  requirements,  each  panelist 
will  evaluate  the  proposals  for 
acceptability  with  emphasis  on  the 
various  factors  enumerated  below.  The 
panel  results  are  advisory  in  nature  and 
not  binding  on  the  Grant  Officer. 

Part  I.  Specific  Rating  Criteria  for 
Award 

A.  Basic  Soundness  of  Proposal  (40 
points) 

(1)  The  degree  to  which  the  proposal 
shows  understanding  of  and 
incorporates  each  of  the: 

— Youth  apprenticeship  criteria  and 

components  outlined  in  section  A., 

part  I. 
— ^The  five  basic  principles  and  five 

issues  outlined  in  the  Background, 

section  D.,  part  I. 

(2)  The  program's  value  in  relation  to 
the  Department  of  Labor's  goals  and 
objectives  in  launching  youth 
apprenticeship  programs. 

(3)  The  degree  of  involvement  by 
organizations  (e.g.,  local  and  state 
goverrunent  agencies,  school  boards. 
Chambers  of  Commerce)  with  the 
capacity  to  effect  significant  change. 

B.  Potential  for  Broad-Scale  Replication 
(20  points) 

If  the  project  has  a  plan  for 
replicability,  consideration  will  be  given 
to  factors  covered  under  the  plan  which 
indicate  that  the  project  has  potential 
for  establishing  a  foundation  for  a 
comprehensive  system  for  assisting  non- 
college  bound  students  to  make  the 
school-to-work  transition  through  Youth 
Apprenticeship,  including: 
— ^The  involvement  of  national  industry 

groups,  national  organizations,  and/or 


state  government  agencies  with 
greater  potential  for  replication; 

— The  integration  of  program  operation 
into  existing  schools,  with  other  State 
and  local  initiatives,  and  the 
expansion  of  program  components 
into  regular  school.  State,  and  local 
operations;  arid 

— ^The  degree  to  which  the  plan  provides 
potential  for  replicability  beyond  the 
test  site(8)  and  in  a  variety  of 
industries — including  evidence  of 
continuing  labor  market  need  in  the 
industries  designated  or  a 
comprehensive  plan  for  in-depth  labor 
market  analysis  to  determine  need. 

C.  Program  Resources  (20  points) 

The  level  of  commitment  of  State, 
local,  and  other  non-Federal  resources, 
including  consideration  of  the  following: 

(1)  The  proportion  of  total 
documented  program  resources, 
including  funds  and  other  resources  with 
preference  being  given  to  grantees  who 
offer  a  greater  share  of  non-grant 
monies  to  the  project: 

(2)  The  level  of  involvement, 
measured  by  financial,  staff  time  and  in- 
kind  resources,  and  proof  of 
commitment  by  both  schools  and 
employers  in  the  activities  outlined  in 
the  basic  eligibiUty  requirements  and 
under  the  youth  apprenticeship 
agreement;  and 

(3)  Evidence  of  the  reallocation  of 
existing  resources  and  a  sufficient  level 
of  resource  commitment  to  allow  for 
continuation  of  the  project  after  federal 
funding  has  ended. 

D.  Administrative  Capability  (20  points) 

Administrative  capabihty  in  terms  of: 
(1)  The  applicant's  capability  for 
managing  a  technical  and  multi-faceted 
project; 

(2)  The  qualifications  of  the  project 
director  and  each  of  the  key  persormel 
to  be  used  in  the  project,  as 
demonstrated  by  previous  experience 
and  training  in  fields  related  to  the 
project  objectives;  and 

(3)  The  duties  outlined  for  key 
executive,  managerial  and  technical 
positions  as  they  relate  to  the  work  that 
will  be  conducted  under  the  program. 

Applicants  are  advised  that 
discussions  may  be  necessary  to  clarify 
inconsistencies  in  the  applications.  The 
panel's  review  and  evaluation  are  only 
advisory  to  the  grant  officer,  the  fmal 
decision  to  award  will  be  made  by  the 
ETA  grant  officer  after  considering 
evaluation  and  scoring  results.  The  ETA 
grant  officer's  decision  will  be  based  on 
what  is  most  advantageous  to  the 
Government. 
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Section  F.— Reporting  Requirements 

1.  Quarterly  Financial  Reports  as 
required  by  the  grant  award  documents. 

2  The  Grantees  shall  attend  a  two- 
day  meeting  at  the  U.S.  Department  of 


Labor  to  receive  orientation  as  to  the 
overall  intent  and  scope  of  this  project 
and  quarterly  meetings. 

3.  The  grantees  shall  submit  bi- 
monthly reports  and  a  12-month  yearly 
report. 


Signed  at  Washington.  DC.  thii  X9th  day  of 
June,  1992. 
Roberta  T.  |oae«. 

Assistant  Secretary  for  Employment  and 
Training. 

BILLING  CODE  4S10-30-M 
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APPENDIX    A 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMt  ApprawAl  No.  034t40«3 
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0  rtarraaia  Dufation    Ottiar  (spmctff) 


/.  Tvac  or  AWJCANT:  <ani»r  appfopnam  ANiar  m  bo*)         n 

A  Sia«a  H  Indeoandant  Sctwol  Oi*t 

B  County  I    Stata  ContioAad  institution  o*  Highor  Laaming 

C  Munictpal  J    Pnvata  Uniyamiy 

0  Township  K   Indian  Tntia 

E  Inlarslata  L    Indivstual 

F  kitarmunicipal  M  Protil  Qiyanxation 

0  Spaoai  District  N  Othar  (Soacfy)    


t.  MAMC  OmOCRAL  AOiMCV 


•a.  CATAUM  or  KOOUt.  DOMMTIC 
ASSWTANCf  NUMMft 


TnVE 


II  ocscmpnvf  Ttnc  OP  A^M.iCAMrs  mojccT: 


•i.  «MA»  amKtCDBVMOJKT  rciDas.  counfias.  statas  ale  r 


it.  wwwmowKmcT: 


14    COWOHttSIOWAl.  DISTMCTt  OP 


Start  Data 


Ending  Data 


a  Applicant 


b  Proiaci 


IS.  CSTMUnO  avNOtNO: 


a  Fedarai 


b   Applicant 


c  Siata 


d  Local 


t  Otha» 


00 


00 


00 


00 


00 


U  IS  APatlCATIOM  SUBJECT  TO  NCVIEW  OV  STATE  EXECUTIVE  OKOER  IZlTt  MtOCSSSf 

a        YES  THIS  PREAPPLICAT10N.APPLICAnoi  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OflDEB  11372  POQCESS  KX»  «EV«W  ON 


DATE 


b       NO    Q    PROGRAM  IS  NOT  COVE«ED  BY  EO  123^2 

Q    OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  f  0«  REVCW 


I    Program  Incoma 


00 


0   TOTAL 


00 


•  r.  It  TME  APPLICANT  DELINQUENT  ON  AMY  PEDERAL  OEBTt 
n   Yes        It  'Yes.'  atladi  an  axplanation 


D  ♦* 


IS.  TO  TME  BEST  OP  MY  KNOWLEOOE  ANO  BELIEP  ALL  DATA  IN  TN<S  APPLICATION  P«EAPPLICATK>N  ARE  TRUE  AND  CORRECT.  THE  DOCUMENT  HAS  BEEN  DULY 
AUTMOMKO  BY  THE  OOVERNINO  BODY  OP  T>4E  APPLICANT  ANO  THE  APPLICANT  WILL  COMPLY  WITH  XHt  ATTACHED  ASSURANCES  IP  THE  ASSIST AMCf  tS  AWAROCO 


•  TyfMd  Name  a»  Aottionfed  Reprasantative 


b  T.iie 


d  S^jnalura  d  Autlwized  Representative 


PrevH>ws  E!t<'<ons  W  Usable 


c  TetepTione  r»o»"t)ei 


a  Dale  Signed 


S'anda'd  Po"»i  .4?4       REV    4  68) 
P-e$c'Cea  ly  OVB  i.'  j  a'  A  lO^ 
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INSTRUCTIONS  FOR  THE  SF  424 

Thi.  i5  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
Ir  F^deraUsslstonce  It  >^ll  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
Tti^bHshei  a7  vfe^^^^  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 

toli  iJilud^  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant  s  submission. 

Item:  Entrv: 


Item: 

1 

2 


3 
4. 

5. 


7. 


8. 


10 


11 


Entrv: 

Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 
If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in   the  space 

provided. 

Check  appropriate  box  and  enter  appropriate 

letter(s)  in  the  space(s)  provided: 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  pn/jr  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16  Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  SUte  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
partofthe  application  ) 


Sf  J24     iREV    4  88i  Bark 


BUDGET  INFORMATION  -  Non  Construction  Programs 


Catalog  of  Federal 
Domestic  Assistance 

Estimated  Unobligated 

Funds                            ' 

New  or  Revised  Budget                1 

Si 

(8 

a. 
? 

I 
OD 

CFUA  NUMBER 
1. 
2. 

FEDERAL 
8 

NON-FEDERAL 

s 

1 

FEDERAL 

s 

8 

NON-FEDERAL 
8 

COST  CATEGORY 

FEDERAL  FUNDING 

NON-FEDERAL  CONTRIBUTION 

a 
3_ 

DIRECT  COST 

CURRENT 
FEDERAL 
BUDGET 

REVISIONS 

AND/OR 
EXTENSIONS 

REVISED 
FEDERAL 
BUDGET 

CURRENT 
AWARDEE 
BUDGET^ 

REVISIONS 

AND/OR 
EXTENSIONS 

REVISED 

AWARDEE 

BUDGET 

(A)       PERSONNEL 

1    ■• 

(B)       FRINGE    BENEFITS 

(C)       TRAVEL   &    PER    DIEM 

• 

(D)       EQUIPMENT    •* 

(E)       SUPPLIES 

— 

* 

(F)       CONTRACTUAL 

, 

(G)       OTHER 

( 

TOTAL   DIRECT   COST 

INDIRECT   COST 

TOTAL   ESTIMATED   COST 

'       1 

9 


a 


< 

;^ 

2 

o 


Ol 


O 

3 

O. 

q: 


c 

3 

n 
to 

CO 


to 

Z 

o 

o' 
re 


**  SEE  PART  IV  -  SPECIAL  CONDITION  #9 


AUTHORIZED  FOR  LOCAL  REPRODUCTION 


SF424-A 


en 


Reader  Aids 


Federal  Register 
Vol.  57.  No.  125      ' 
Monday.  ]une  29,  1992 


INFORMATION  AND  ASSISTANCE 


Ftderal  Register 

Index,  flnding  aids  &  general  information  202-523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulatkma 

Index.  Hnding  aids  &  general  information  523-5227 

Printing  schedules  512-1557 


Law* 

Public  Laws  Update  Service  (numbers,  dates,  etc.)        523-6641 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  '             523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 

Ottier  Servicea 

Data  base  and  machine  readable  speciHcations  523-3447 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Uws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES.  JUNE 

23043-23134 1 

23135-23300 2 

23301-23522 3 

23523-23924 4 

23925-24178 5 

24179-24344 8 

24345-24538 9 

24539-24748 10 

24749-24934 11 

24935-26602 12 

26603-26766 15 

26767-26920 16 

26921-27140 , „ 17 

27141-27344 „ ,....18 

27345-27676 19 

27677-27888 22 

27889-28032 23 

28033-28456 24 

28457-28582. 25 

28583-28776 26 

28777-28996 29 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  vyhich 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 

3  CFR 

Exacutiv*  OntorK 
12324  (Revoked  by 

EO  12807) 23133 

12808 (See  EO 

12810) 23437 

5327  (Revoked  in  part 

by  PLO  6934) 28637 

12807 23133 

12808 23299 

12809 „ 23925 

1 281 0 23437 

1 281 1 28585 

Proclamations: 
4865 (See  EO 

12807).„ 23133 

6352  (See  USTR 

Notice  of 

June  22) 27840 

6443 241 79 

6444 24935 

6445 26921 

6446 26969 

6447 26981 

6448 27345 

6449 28033 

6450 28579 

6451 28581 

Administrative  Orders: 
Memorandums: 

February  10,  1992 23435 

June  15,  1992 27135 

June  15,  1992 27137 

Presidential  Determinations: 
92-27  Of 

May  26,  1992 24925 

92-28  of 

May  26,  1992 ...24927 

92-29  Of 

June  2,  1992 24539 

92-30  of 

June  3. 1992 24929 

92-31  of 

June  3,  1992 24931 

92-32  of 

June  3,  1992 24933 

92-33  of 

June  15,  1992 28583 


5  CFR 

430  

23043 

432 „ 

23043 

530 _.... 

26603 

540 „ 

..: 23043 

f^i>  —  i>  ■  ^  ■!  ^-  -*—  — - 

rrvpOWa  niHVK 

530 

26619 

890 :: 

23126 

7CFR 

28 

27889 

29 

27347 

52 „.. 

319 

27895 

.:.  27896 

703 

729 

23908 

27141 

915 

916 „ 

925 

932 

.27347.  28587 

27348 

.24351,24352 
24353 

947 

24541 

959 .7. 

28590 

966 

27350 

980 L 

27350 

981 

27352 

985 

989 

998 

28593 

28595 

24354 

1211 

1421 

27898 

27353 

1446 

27141 

Proposed  Ruiss: 
13 

27371 

300 

,. 26620 

301 

27948 

319 

723 

26620 

28801 

736 

28133 

905 

24384 

911 

24385 

915 

24386 

921 

24388 

922  

24388 

923 

24388 

924 

24388 

926 

27373 

946 

24561 

947 

24562 

948  

27375 

953 

27376 

958 

24390 

982 

24563 

985  

24391 

998 

24392 

1007 

27377 

1098 

27378 

1209 

1230 ».- 

1410 .'. 

24720 

27949 

28468 

1464 

1703 '. 

28801 

26782 

1924 

27379 

1944 

27379 

9  CFR 

91 

23046 

92 27901 

93 

27902.  28079 
..: 23048 

94  

23927 

96 

28081 

317 „ 

24542 

318. 

27870 

320  

27870 

327 „ 

27902 

11 
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381 24542.  28083 

PropoMd  Rutoc 

75 281 34 

91 23066 

94 ...27951 

160 :.. - 23540 

161 23540.  27845 

1 62 23540 


10CFR 

19 

20 

205...»__...._.._.. 

417 

445 

456 

490 

595.._ .-.. 

1001 

Proposed  RuteK 
Ch.  I _ 

30."ZZ™I1.... 

32.. 

35 

50. 

52. 

72 

100 

220 

300 .._. 

320 ™. 

600 

605 

11CFR 

106._ 


.23929.27845 
.23929.27845 

^....23929 

23931 

23931 

„ 23931 

23931 

„.. 23523 

.„ 23929 

27394 

.27187.27771 
,24763.27771 

27771 

.24763.27771 
.27187.28642 

„.  24934 

28645 

..23548.  27006 

,.„ 27395 

27395 

27396 

28135 
28137 


.27146 


12CFR 

225 28777 

304 23931 

337 23933.  28457 

563c 26989 

571 26989 

61 1 26993 

704_ „ 28085 

741  „ 28085 

1609 24937 


225 

.28807 

250..  ._ 

.28809 

262 

.28807 

327 

563 





.28810 
.24994 

607 

611 

612 

— .... — 

!2M48 
.23348 

.27006 

26786 

.26787 

615 

«*18 

627.,  ... 
700 

..M.«..»». 

26788 
.27006 
.23348 
.24395 

1502.....„ 
1503 

13CFR 

101 

108 

.26786 
.24994 

.26767 
.26769 

121.._ 

124 

134. 

.27677 

27906 

.  28779 
.28779 
.28779 

Propoood  RuIm; 
121 

..28814 

14CFR 

21 „ 


.23523 


25 .28946 

29 23523 

39 23049-23053.  23126, 

23135. 23526-23530, 24356. 

24938-24941,  27146-27157. 

27355. 28457, 28597-28603 

71 24357,  26771,  27158, 

27911,28459-28461 

73 _ 26771 

91 26764,  28030 

95.„ 24358 

97 24181,  24182.  26772 

121  ...„ 23922 

125 23922 

1 27 23922 

129 23922 

135 -...  23922.  26764 

139 „ 23126 

147 28952 

PropoMd  Rules: 

Ch.  I 23165 

21 23165,28142 

k3 23165 

36. _ 28142 

39 23168,  23169,  23549- 

23553. 23966-23978. 24200. 

24201. 24395. 24407, 26629- 

26631,26797-26800,27191- 

27200, 27712, 27953, 27955 

71.._ „.  23126,  23257,  24202. 

24412,24413,28469 
382 23555 

15CFR 

4 28780 

771  .„ _ 26773 

778..„ 26773 

799„ 26992 

Propoood  RuMK 

303 24414 

Ch.  II.. „„ 28647 

Ch.  IX 23067 

16CFR 

1 500 2791 2.  28604 

1700 27916 

PropoMd  Rules: 

1 9 „ 24998 

23 „ „.„ 24998 

245 24998 

433 . 2881 4 

17CFR 

1 23136.  27921 

3 23136 

32 27925 

Propossd  Ruiss: 

1 26801 

1 9.. r. 2771 3 

1 50 _..  27202 

240 24415,  26891.  28781 

270 23980 

18CFR 

1301 23531 

Propossd  Rules: 

33 23171,27511 

35 231 71 .  2751 1 

284 „ 26803 

285 26803 

290 23171.27511 

19CFR 

4 23944,  24942 

19 24942 

24 „ 26775 


1 23 24942 

133 28605 

141 24942,  27159,  27812 

1 43 24942 

1 45 24942,  2781 2 

148 24942 

Propossd  Rules: 

1 01 26805,  26806 

20CFR 

404 23054,  23155,  23945. 

23946,24186,24308 
416 23054,  27091 


21CFR 

3 

24544 

5  

28462 

176 „ 

178 

348 

510 

520 -... 

546 

558  ..„ 

573 

807 

23947 

23950 

V 27654 

26995 

26604 

26996 

.23058,23953 
.24187,28606 
23059 

1308 

23301 

Propoood  Rinoo! 

20 

146 

163  

28647 

„ 23555 

.23989,28011 

314 

27202 

334. 

341 

356 

23174 

. 27658-27666 
28555 

601 „„ 

880 

27202 

27397 

890 

27397 

22CFR 

43 

28978 

1101 

_ 24944 

Proposed  RutaK 

120     

27715 

122 

123  

27715 

27715 

124     

27715 

125 

27715 

126  

27715 

127 

27715 

130. 

23CFR 

Ch  1 

.„„. 27715 

23460 

24  era 

0 

28782 

200 

27926 

203  

27926 

234  

27926 

570  

27116 

901 

23953 

905 

965 

..28240,  28784 
28240 

968   

28784 

Proposed  Rules: 
203  

24424 

204 

24424 

905 

27716 

990  

27716 

25CFR 

700 

24363 

26CFR 

1 24187,  24749,  28012, 

28462. 28463, 2861 1, 28612 

31 28612 

60 «..., 27356 

301 2861 2 

602 2751 1 ,  2861 2 

Propoood  RuMor 

1 23176.  23356,  24426, 

26891, 27401. 27716. 28470. 
28907 

301 „ -..  23356,  28470 

602 26891 


27  era 

47 

• 

.24188 

i^oposea 

4 

Rules: 

. 27401 

9 

20 

24 

••••••—"• 

23559 

27401 
.27956 
.23357 

28  era 

32 -.„ 

43 



.24912 
.27356 

541 



.23260 

29  era 

5 

.28776 

100 

502 



.27927 
.27342 

1602 

1910 

1926  

.23060, 

24310, 

.26996 
24701. 
27160 
.24310 

2619 

2676. — 



..26604 
.26605 

Proposed  Rules: 

1602 

1910 

1915 

1926 

2200 

..24438 
..24438 

..27007 
.26001 
.28152 
..24438 
..27958 

30  era 

70 

. 28785 

75 

250. 

914. 

931 

"•"•••'•*— 



..28785 
„  26996 
..27928 
..27932 

201 „....  23068.  27008 

202 23068,  27008 

203 — 27008 

206 - 27008 

207 27008 

206 27008 

210 27008 

212 27008 

21 5 2700? 

216. 27008 

21 7..... „.- 27008 

21 8 27008 

219 27008 

220 27008 

228 27008 

229 „.. 27008 

230 .: 27008 

232 27008 

233.- „ 27008 

234 27008 

241 27008 

242. 27008 

243 27008 

935..... 23176-23179,  27718 
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iii 


944.. 


31CFR 

26. 

500 

580 


32CFR 

208 

311 

312 


.23181 


.24544 
.28613 
.23954 


:it: 


.24463 
.24547 
.24547 

355 23157 

706 23061.  24548.  28463 

33CFR  ' 

100 23302.  23303,  23533. 

23534,  23955, 24951,  26606. 

27161.27677-27682 

110 27161.27682 

117 24189,  24190.  27695 

165 ...23304,  23534,  24750, 

24952, 24953, 27161, 27180. 

27682.27696-27702 
Proposed  Rules: 

1 00 23458 

110 _ 23458 

117 23363.  25000-25002. 

27719.27720.28816 

1 55 _ 2751 4 

165 23364,  23458,  23561, 

24203.  24204. 24444,  27721 

323 __ 26894 

328 .,, 26894 


:t: 


:fp 


. 27703 
.24751 
.27556 
.27703 
.27703 
.27703 
.27703 
.27703 
.27703 


34CFR 

97 

201 

212 

222.."~.".'Z 

298 

301 

303 

304 

305 , 

307 27703.  28964 

309 27703,  28964 

31 5 _ 27703,  28964 

316 _ 27703 

318 27703 

31 9 27703 

320 27703 

324 27703.  28964 

325 27703 

326 27703 

327 27703.  28964 

328 27703 

330 „ 27703 

331 27703 

332 27703 

333 „ 27703 

338 27703 

347 27703 

350 27703 

356.. 27703 

361 27703.  28432 

363 28432 

376 28432 

380 28432 

425 24084 

426 24084 

431 _.. , 24084 

432 24064 

433 1.. 24084 

434 24084 

435 24084 

436 „... 24084 


437 24084 

438 - 24084 

441 24084 

445 27703 

460 24084 

461 24084 

462 24084 

463 24084 

464 24084 

471 24084 

472 24084 

473 - 24084 

474 24084 

475 24084 

476 24084 

477 24084 

489 24084 

490 24084 

-491 24084 

600 27703 

642 27703 

643 27703 

644 27703 

645 27703 

646 .....27703 

652 27703 

664 28976 

668 27703 

671 24953 

682 27703 

690 .-._ 27703.  28568 

722 27703 

770 27703 

791 27703 

Proposed  Rules: 

282 „ 28452 

769 „ 26760 

35  CFR 

251 28907 

36  CFR 

1 228 24308 

37  CFR 

Proposed  Rules: 

1 23257 

2 23257 

38  CFR 

3 27934 

4 24363 

21 24366.  24367.  28086 

Proposed  Rules: 

3 ^ 24446 

21 24447,  26632 

39  CFR 

1 1 1 27181 .  28464 

Proposed  Rules: 

1 1 1 23072 

3001 24564 

40  CFR 

Oh.  1 28087 

52 24368,  24378.  24549. 

24752, 24957, 26997, 27181. 

27935-27939. 28088-28093, 
28614-28625 

60 * 24550 

61 23305 

81.....: „ 27936.  27939 

141 24744.  28785 

142 28785 

180..„ 24552.  24553.  24957 

257 28626 


258 28626 

261 23062.  27880 

266 27880 

268 _ 28628 

271 23063.  27880,  27942 

272 .: 24757 

281 24759 

766 24958,  27845 

799 24958,  27845 

Proposed  Rules: 

Ch.  1 24765 

1 28156 

52 24447,  24455,  26807, 

27723,27959,28156 

86 24457 

110 26894 

1 1 2 26894 

116 26894 

1 1 7 26894,  28471 

122 26894 

180 23366.  24565.  28157 

185 23366 

230 - 26894 

232 26894 

260 24004,28158 

261 24004,28158 

262 24004,  281 58 

264 24004,  281 58 

268 24004.28158 

281 25003 

300 2881 7 

302 28471 

355 28471 

372 281 59 

401 26894 

455 28474 

721 23182 

763 23183 

799. .....24568 

41  CFR 

Oh.  101 '. 26606 

Oh.  301 28632 

Oh.  302 28632 

Ch.  303 28632 

Oh.  304 28632 

101-38 24760 

Propoeed  Rules: 

101-2 24767 

1 05 23368 

1 06 23368 

1 07 23368 

42  CFR 

60 28789 

100 28098 

400 24961 

405 24961 .  27290 

407 „ 24961 

410 24961 

417 .'. 24961 

420 24961 ,  27290 

421 27290 

424 24961 .  27290 

431 281 00 

488 24961 

491 24961 

498 24961 

Proposed  Rules: 

412 2361 8 

413 23618 

43  CFR 

PuMIc  Land  Orders: 
4522  (Revoked  in  part 
by  PLO  6934) 28637 


6649  (Amended  by 

PLO  6935) 28638 

6929 241 91 

6930 26607 

6931 26607 

6932 „ 24985.28555 

6933 27000 

6934 28637 

6935 28638 

44  CFR 

64 „ 23159.  27000.  27003 

65 27357,  27359 

67 27361 

83 26775 

PropoMd  Rul#S! 

67 27406 

45  CFR 

303 28103 

1080 27943 

Proposed  Rules: 

566...... 25004 


708.. 


.26634 


46  CFR 

221 23470 

383 241 91 

401 23955 

Proposed  Rules: 

502. 26809 

510 23563,  24004 

51 5 „ „ 24569 

520 „.„ 23564 

525 24006 

530 24006 

550 23564,  23566,  25005. 

26809 

552 25005 

553 25005 

555 25005 

560 24569.  24571 

572 24569.  24571,  26637. 

28011 

580 23368,  23563.  23564, 

23566,26637.27413 
581 24220.  26637,  27008. 

27413 

582 23563 

583 2741 3 

47  CFR 

1 23160,  23161.  24986 

2 24989 

1 5 A 24989 

22 27704.  28466 

68 » 271 82 

69 24379 

73 23162.  24544.  27367- 

27369, 27705. 281 1 1 .  28638 

76 27705 

80 26778,  26779 

90 24192,  24991.  26608. 

27184 

Proposed  Rules: 

on.  1 24574 

1 24006.  24205 

2 24006 

21 24006 

64 ™ 26642 

69 24379 

73 23188,  23567,  24577, 

27415. 27416, 28162-28167 
87... „ 26812 


48  CFR 

513 


.26608 


IV 
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552 23163.  26608 

710_ 23320 

75^„ 23320 

2801 - 24555 

2803 24555 

2804 24555 

2805. .. 24555 

2806. „_ ...» 24555 

280r. 24555 

2810 - 24555 

281 3 24555 

281 7 24555 

283a 24555 

2834 24555 

PropOMo  RuImc 

21 24720 

21 3 ~ 2681 4 

2401 —  24334 

2402 24334 

2403 -. 24334 

2405 - ......24334 

2406 24334 

2409 - 24334 

2413 ™ 24334 

2414 24334 

2415 24334 

2416. 24334 

2419 24334 

2425 24334 

2426 - 24334 

2428 24334 

2432. _ 24334 

2433 - 24334 

2436 24334 

2437 „ 24334 

2446 24334 

2452. 24334 

9903 _ 23189 

9905 23189 

49CFR 

1 27946 

212. ~ 281 1 2 

214 281 16 

544..„ „ „..  23535 

571 23958,  26609,  28012 

1001 24380 

1 180....„ _ 28640 

1201 27184 

1332 23538 

PropoMd  Rule*: 

1 72 24432 

234 288 1 9 

391 -  23370 

571 24008.  24009.  24207, 

24212 

Ch.  VI „..._ 23460 

659- - 24768.  28572 

1004 23072.  28825 

1023 23372.  27009 

1035 - 25007 

1 039 :. 27961 

1 321 23568 

50CFR 

14 „ „ - 27092 

17 __.24192.  27848-27859. 

28011.28014 

227 23458 

285 281 31 

61 1 -...  27369 

642 27004 

646 28907 


672 23163,  23321-23346, 

23965. 24381 ,  24559, 24992, 
26781,27709 

675 „.  23321,  23347,  24381, 

24559,27185.27710 

ProfMtMd  Ruics: 

17 24220-24222,  25007, 

27203, 28167,  28474,  28825 

20 24736.  27672 

23 - 28825 

216.„ 27010.27207 

217._ 27962 

222 27416 

227 27416.  27962 

61 1 24222 

625 24012,  24577 

651 24013 

653 23199.26814 

663 24589 

672 27725 

675 2401 4 

678... 2^^222 

683 26816 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  current 
session  of  Congress  wfiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws'! 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

HJL  1642/Pi_  102-304 
Palo  Alto  Battlefield  National 
Historic  Site  Act  of  1991. 
(June  23.  1992;  106  Stat  256; 
3  pages)    Price:  $1.00 

HJ.  Res.  442/PJ.  102-305 

To  designate  July  5,  1992. 
through  July  11,  1992,  as 
"National  Awareness  Week  for 
Life-Saving  Techniques". 
gune  23,  1992;  106  Stat  259; 
1  page)    Price:  $1.00 
Last  List  June  28,  1992 


663 23065,  28907 
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CFR  CHECKLIST 


THt* 


Stock  NumiMf 


Piic*       Revision  Date 


This  checklist,  prepared  by  the  Office  of  tt>e  Federal  Register,  i« 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titlea.  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

woek  and  which  Ifrnow  available  for  sale  at  the  Governmem  Printing 

Office. 

A  checkttst  of  current  CFR  volumes  compnsirtg  a  complete  CFR  set. 

also  appears  in  th«  latest  issue  of  the  USA  (List  of  CFR  Sections 

Affected),  w^tich  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  voktmes  is  $620.00 

domestic,  $155.00  additional  for  foreign  mailing. 

Mail  orders  to  ttie  Superintendent  of  Documents.  Attn:  New  Orders, 

P.O.  Box  371954.  Ptttsburgh.  PA  15250-7954.  Alt  orders  nwstbe 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card)  Charge  orders  may  be  teleptioned  to 

the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-323a  from 

8:00  &m.  to  4  00  p.m.  eastern  tkne.  or  FAX  your  charge  orders  to 

(202)  512-2233. 

rme  StockNumbw  Mc*       R«wWon  Oat* 


1.  2  (2  Reswvwl). (869-017-00001-9) $13.00         Job.  1,  1992 

3(199t  ConvikitiM  and 

Pom  100  Old  101) (869-017-OOOa2-7)....„       17.00 


4 (869-017-00083-5) 16.00 

SPWtK 

1-699 (869-017-00004-3) 18.00 

700-1199 (869-017-00005-1) 14.00 

1200-End.  6  (6  RMarvwl).  (869-017-00006-0) 19.00 

7  Parts: 

0-26 _ - (869-017-00007-8) 17.00 

27-45 ~ (869-017-0000&-6) 12.00 

46-51 (869-017-00009-4) 18.00 

52...„ (869-017-00010-8) 24.00 

53-209 _ - (869-017-0001 1-6) 19.00 

210-299^ (869-017-00012-4) 26.00 

300-399 (869-017-00013-2) 13.00 

400-699 _ (869-017-00014-1) 15.00 

700-899 (869-017-00015-9) 18.00 

900-999 (869-OV7-OO016-7) 29.00 

1000-1059 (869-017-00017-5) 17.00 

1060-1119.. (869-017-00018-3) 13.00 

1120-1199 (869-017-00019-1) 9.50 

1200-1499 (869-017-00020-5) 22.00 

1500-1899 (869-017-00021-3) 15.00 

1900-1939 (869-017-00022-1) 11.00 

1940-1949 (869-017-00023-0) 23.00 

1950-T999 (869-017-00024-8) 26.00 

2000-tnd (869-017-00025-6) 11.00 

e (869-017-00026-4) 17.00 

9P«1»: 

1-199 „ (869-017-06027-2) 23.00 

200-M ™ (869-017-00028-1) 18.00 

lOPartK 

0-50 „ (869-017-00029-9) 25.00 

51-199 (869-017-00030-2) 18.00 

200-399 (869-017-00031-1) 13.00 

400-499 „ -.  (869-017-00032-9) 20.00 

500-fnd (869-0 17-O0OM-7) 28.00 

11 (869^17-00034-5) 12.00 

12  Parts: 

1-19*_ (869-017-08035-3) 13.00 

200-219 (869-017-00036-1) 13.00 

220-299 (869-017-00037-0) 22.00 

300-499 „ (869-0 17-00038-8) 18.00 

500-999 (869-017-00039-6) 17.00 

600-W (869-017-00040-0) 19.00 


'  Jm.  1,  1992 
kw.  1.  1992 

km.  1.  1992 
Jon.  1.  1992 
Jon.  1.  1992 


JgM.  r, 
Jon.  1. 
km.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1, 
ion.  1, 
km.  1. 
Jon.  1. 
Jon.  1, 
km.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 
km.  1, 
Jon.  1, 
Jan.  1. 


19W 
1992 
1992 
1992 
1992. 
1992 
1992 
1992 
1992 
199S 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 


km.  1.  1992 

Jan.  1,  1992 
km.  1,  1992 

km.  1,  1992 

Jan.  1,  1992 

♦Jan.  1,  \9Sr 

Jan.  1.  1992 

J«.  1,  1992 

Jan.  1,  1992 

Jon.  1.  1992 
Jon.  1.  1992 
Jan.  1,  1992 
Jan.  1,  1992 
Jon.  1,  1992 
Jon.  1,  1997 


13 .- (869-017-00041-8) 25.00        Jaw.  1,  19W 


14  Parts: 

1-59 (869-017-00042-6)... 

60-139 (869-017-00043-4)... 

140-199' _„...  (869-017-00044-2)... 

200-1199 (869-017-00045-1)... 

1200-tnd (869-O17-O0O46-9)... 

15  Parts: 

0-299 _ (869-017-00047-7)... 

300-799' ;.... (869-017-00048-5),.. 

800-End (869-017-00049-3)... 

16  Parts: 

0-149 (869-O17-00O5O-7)... 

150-999 _ (869-017-O0051-5)... 

1000-End (869-017-00052-3)... 

17  Parts: 

1-199 (869-017-00054-0).. 

200-239 (869-013-00055-2).. 

240-faMi .■.„. (869-017-0005^-6).. 

18  Parts: 

1-149 _ (869-017-00057-4).. 

150-279 (869-013-OOOS8-7).. 

280-399 (869-017-00089-1).. 

400-«nd „ (869-013-00060-9).. 

IftPartK 

1-199 (869-013-00061-7).. 

200-6KJ (869-013-00062-5).. 

20  Parte: 

1-399 _ (869-013-O0O63-3).. 

400-499 (869-013-00064-1).. 

50e-fad (869-0«3-«J065-0).. 

2f  Parts: 

1-99 (869-013-00066-8).. 

100-169 (869-013-00067-6).. 

170-199 (869-013-00068-4).. 

200-299 (869-Ora-00069-2).. 

300-499 (869-O13-O007O-6).. 

500-599 - (869-013-00071-4).. 

600-799 „ (869-013-00072-2).. 

800-1299 (869-013-O0073-1).. 

•130O-End (869-017-00074-4)., 

22  Parts: 

1-299 (869-013-00075-7).. 

300-M (869-017-00076-1).. 

23 ..(869-013-00077-3).. 

24  Parts: 

0-199 (869-013-00078-1).. 

200-499 (869-013-00079-0).. 

500-699 (869-013-00080-3).. 

700-1699. (869-013-00081-1).. 

1700-tnd (869-013-00082-0).. 

25 (869-013-00083-8).. 

26Partr 

§§  1.0-1-1.60 (869-017-09064-1).. 

§§  1.61-1.169 (869-013-00085-4).. 

§5  1.170-1.300 „(869-017-00086-8).. 

§5  1.301-1.400 (869-013-00087-1).. 

§§  1.401-1.500 (869-013-00088-9).. 

§§  1.501-1.640 (869-013-00089-7).. 

§§  1.641-1.850 (869-013-00090-1).. 

§§  1.851-1  907 (869-013-00091-9).. 

§1  r.  908-1. 1000 (869-013-00092-7).. 

§§  1.1001-1.1400 (869-017-00093-1).. 

SS  1.1401-&d (869-017-00094-9).. 

2-29 (869-013-00095-1).. 

•30-39 (869-017-00096-5).. 

40-49 (869-O13-O0O97-8).. 

50-299 (869^17-00098-1).. 

300-499 (869-013-00099-4). 

500-599 (869-O13-O010O-1). 


25.00 

Jan.  1. 

1992 

22.00 

Jan.  1. 

1992 

11.00 

Jan.  1, 

1993 

2&00 

km.  1, 

1992 

14.00 

km.  1. 

1992 

13.00 

J<m.  1, 

1992 

21.00 

km.  1. 

1992 

17.00 

San.  1. 

1992 

6.00 

Jim.  1. 

1992 

14.00 

km.  1. 

199J 

2aoo 

km.  1, 

1992 

15.06 

Apr.  1. 

199? 

16.00 

Apr    1, 

1991 

2^.00 

V.  1. 

1992 

16.00 

V  1. 

199S 

15.00 

Apr    1. 

1991 

14.00 

Apr.  1. 

1992 

9.00 

Apr.  1. 

1991 

28.00 

Apr.  1. 

1991 

9.50 

Apr.  1. 

1991 

16.00 

Apr    1. 

1991 

25.00 

Apr.  1, 

1991 

21.00 

Apr   1. 

1991 

12.00 

Apr.  1. 

1991 

13.00 

Apr    1. 

1991 

17.00 

Apr.  1, 

1991 

5.50 

Apr.  1. 

1991 

28.00 

Apr.  1, 

1991 

20.00 

Apr.  1, 

1991 

7.00 

Apr.  1. 

1991 

18.00 

Apr.  1. 

1991 

9.00 

Apr.  1. 

1992 

25.00 

Apr.  1. 

1991 

19.00 

Apr.  1. 

1992 

17.00 

Apr,  1. 

1991 

25.00 

Apr   1. 

1991 

27  00 

Apr   1. 

1991 

13.00 

Apr.  1. 

1991 

26.00 

Apr.  1. 

1991 

13.00 

*Apr.  1. 

1990 

25.00 

VI 

1991 

17.00 

Apr.  1 

1992 

28.00 

Apr.  1. 

1991 

19.00 

Apr.  1 

1992 

17.00 

Apr.  1 

1991 

30.00 

Apr.  1 

1991 

16.00 

Apr.  1 

1991 

19.00 

>Apr    1 

1990 

20.00 

Apr.  1 

1991 

22.00 

Apr.1 

1991 

19.00 

Apr   1,1992 

26.00 

Apr.  1 

1992 

21.00 

Apr.  1 

1991 

15.00 

Apr.  1 

1992 

11.00 

Apr.  1 

1991 

15.00 

Apr.  1 

1992 

17.00 

Apr.  1 

1991 

6.00 

»Apr.  1 

1990 

VI 
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TKto 


Stock  NtNittMr 


Prte* 


600-lnd (W9-O13-O0101-0) 6.50 

27  Parts: 

1-199 (8«9-O13-00102-«) 29.00 

200-fod (869-01 J-00103-6) 11.00 

2S (869-013-00104-4) 28.00 

29  Parts: 

0-99 ™. (869-013-00105-2) 18.00 

100-499 ^ (869-013-00106-1) 7.50 

500-899 „„ (869-013-00107-9) 27.00 

900-1899 (869-013-00108-7) 12.00 

1900-1910  (§{1901.1  to 

1910.999) (869-013-00109-5) 24.00 

1910  (S9  1910.1000  to 

•nd) (869-013-00110-9) 14.00 

191 1-1925 - (869-013-001 1 1-7) 9.00 

1926 (869-013-001 12-5) 12.00 

1927-lnd (869-013-0011 J-3) 25.00 

30  Parts: 

1-199 (869-013-001 14-1) 22.00 

200-699 (869-013-00115-0) 15.00 

700-£nd (869-013-001 16-«) 21.00 

31  Parts: 

0-199 (869-013-001 17-6).. 

200-tnd (869-013-00118-4).. 


15.00 
20.00 


32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  1 19.00 

1-39,  Vd.  M 18.00 

1-189 (869-013-00119-2) 25.00 

190-399 (869-013-00120-6) 29.00 

400-629 (869-013-00121-4) 26.00 

630-699 (869-013-00122-2) 14.00 

700-799 (869-013-00r23-1) 17.00 

800-£nd (869-013-00124-9) 18.00 

33  Parts: 

1-124 (869-013-00125-7) 15.00 

125-199 (869-013-00126-5) 18.00 

200-fod (869-013-00127-3) 20.00 

34  Parts: 

1-299 (869-013-00128-1) 24.00 

300-399 (869-013-00129-0) 14.00 

400-tnd (869-013-00130-3) 26.00 

35 (869-013-00131-1) 10.00 

36  Parts: 

1-199 (869-013-00132-0) 13.00 

200-End (869-013-00133-8) 26.00 

37 (869-013-00134-6) 15.00         Wy  1,  1991 

38  Parts: 

0-17 (869-013-00135-4) 24.00         July  1,  1991 

18-6id (869-013-00136-2) 22.00         July  1,  1991 

39 (869-013-00137-1) 14.00         July  1,  1991 

40  Parts: 

1-51 (869-013-00138-9) 27.00         July  1,  1991 

52 (869-013-00139-7) 28.00         July  1,  1991 

53-60 (869-013-00140-1) 31.00         July  1,  1991 

61-80 (869-013-00141-9) 14.00         July  1,  1991 

81-85 (869-013-00142-7) 11.00         July  1,  1991 

86-99 (869-013-00143-5) 29.00         July  1,  1991 

100-149 (869-013-00144-3) 30.00         July  1,  1991 

150-189 (869-013-00145-1) 20.00         July  1,  1991 

190-259 (869-013-00146-0) 13.00         July  1,  1991 

260-299 (869-013-00147-8) 31.00         July  1,  1991 

300-399 (869-013-00148-6) 13.00         July  1,  1991 

400-424 (869-013-00149-4) 23.00         July  1,  1991 

425-699 (869-013-00150-8).-....  23.00      'July  1,1989 

700-789 (869-013-00151-6) 20.00         July  1,  1991 

790-End (869-0  lJ-00 152-4) 22.00         July  1,  1991 


RavtolonDat* 
Apr.  1,  1991 

Apr  1,  1991 
Apr.  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

July  1,  1991 

•July  1,  1989 

July  1,  1991 

July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1.  1991 

July  1,  1991 
July  1,  1991 

»  July  1,  1984 
•July  1,  1984 
•July  1.  1984 
July  1,  1991 
July  1,  1991 
July  1,  1991 
July  1,  1991 
July  1,  1991 
July  1,  1991 

July  1.  1991 
July  1.  1991 
July  1,  1991 

July  1,  1991 
July  1,  1991 
July  1.  1991 

July  1.  1991 

July  1,  1991 
July  1,  1991 


TItIo 


Stock  NufiiiMr 


Prtca      Revision  Data 


41Chaptars: 

1,  1-1  to  1-10 13.00 

1,  1-1 1  to  App«ndu.  2  (2  Rts«rv«d) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 ™. 9.50 

18,  Vol.  I,  Portj  1-5 :v 13.00 

18,  Vol.  I,  Ports  6-19 13.00 

18,  Vol.  W,  Portj  20-52 13.00 

19-100 « 13.00 

1-100 (869-013-00153-2) 8.50 

101 - (869-O13-00154-1) 22.00 

102-200 (869-O13-00155-9) 11.00 

201-tfMl (869-013-00156-7) 10.00 

42  Parts: 

1-60 (869-013-00157-5) 17.00 

61-399 „....  (869-013-00158-3) 5.50 

400-429 (869-013-00159-1) 21.00 

430-End (869-013-O016O-5) 26.00 

43  Parts: 

1-999...- (869-013-00161-3) 20.00 

1000-3999 (869-013-00162-1) 26.00 

4000-tnd (869-013-00163-0) 12.00 

44 (869-013-00164-8) 22.00 

45  Parts: 

1-199 (869-013-00165-6) 18.00 

200-499 (869-013-00166-4) 12.00 

500-1 199 (869-013-00167-2) 26.pO 

1200-eid (869-013-00168-1) 19.00 

46  Parts: 

1-40 (869-013-00169-9) 15.00 

41-69 (869-O13-00170-2) 14.00 

70-89 (869-013-00171-1) 7.00 

90-139 (869-013-00172-9) 12.00 

140-155 „ (869-013-00173-7) 10.00 

156-165 (869-013-00174-5) 14.00 

166-199 (869-013-00175-3) 14.00 

200-499 (869-013-0017^-1) 20.00 

500-6kI (869-013-00177-0) 11.00 

47  Parts: 

0-19 (869-013-00178-8) 19.00 

20-39 (869-013-O0179-6) 19.00 

40-69 (869-O13-0018O-0) 10.00 

70-79 (869-013-00181-8) 18.00 

80-£nd (869-013-00182-6) 20.00 

48  Chapters: 

1  (Pwts  1-51) (869-013-00183-4) 31.00 

1  (Ports  52-99) ..._ (869-013-00184-2) 19.00 

2  (Ports  201-251) (869-013-00185-1) 13.00 

2  (Pals  252-299) (869-013-00186-9) 10.00 

3-6 (869-013-00187-7) 19.00 

7-14 (869-013-00188-5) 26.00 

15-6id (869-013-00189-3) 30.00 

49  Parts: 

1-99 (869-013-00190-7) 20.00 

100-177 (869-013-00191-5) 23.00 

178-199 (869-013-00192-3) 17.00 

200-399 (869-013-00193-1)- 22.00 

40(X-999 _..  (869-013-00194-0) 27.00 

1000-1 199.. (869-013-00195-8) 17.00' 

1200-tnd (869-013-00196-6) 19.00 

50  Parts: 

1-199  ....„ (869-013-00197-4) 21.00 

200-599 (869-013-00198-2) 17.00 

600-tnd (869-013-00199-1) 17.00 


CFR  IfMicx  ond  FincinQS 
Aids (869-017-00053-1).. 


31.00 


•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1.  1984 
•July  1.  1984 
•July  1.  1984 
» July  1,  1990 
July  1,  1991 
July  1,  1991 
July  1.  1991 

Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 

Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 

Oct.  1,  1991 

Oct.  1,  1991 

Oct.  1,  1991 

Oct.  1,  1991 

Oct.  1,  1991 

Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 

Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 

Oct.  1,  1991 
Oct.  1,  1991 
Dec.  31,  1991 
Dec.  31,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 

Oct.  1,  1991 
Dec.  31,  1991 
Dec.  31,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1.  1991 

Oct.  1,  1991 
Oct.  1,  1991 
Oct.  1,  1991 

Joi.  1.  1992 
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ill*                                    Stock  Number  Prie*       Revision  Date 

Compietf  1992  CFR  set 620.00  19W 

Microftche  CFR  EdMoni 

Com()(ete  set  (one-time  ntoiling) 185.00  1989 

Complete  set  (one-time  moiGng) 186.00  1990 

Complete  set  (one-time  moaing) 188.00  1991 

Subscription  (moOed  0$  Issoedl 188.08  1992 


Tttte 


Stock  NumtMr 


Price       Revision  Date 


kidlvidual  copies 2.00 


1992 


'  Bacouw  Titte  3  is  an  annual  compilalwn.  i(m  volura*  and  al  pronout  votumm  timid  bt 
rttainad  as  a  permanM  rtfertnce  iMircc. 

'Tlw  July  1,  198S  •dHnn  01  37  CFK  Pom  1-189  comm  a  wit  anty  tar  hvli  1-39 
inclusive,  for  tlw  full  text  at  tlie  D«<«as«  Acquisition  Regulotions  in  Parts  1-39,  consult  Hw 
three  CFR  vokmws  ismod  OS  o<  My  1,  1984.  connining  itwee  ports 

'The  July  1,  198S  edftien  of  41  OH  OmpMrs  1-100  conoini  o  note  onir  for  Oupters  I  M 
49  inclusive,  for  the  ful  text  of  ptocunwet  regiMiais  in  OwpMrs  I  to  49.  consult  the  eleven 
CFR  vohmies  issued  as  of  July  1.  1984  containing  those  chapters. 

*  tto  omendnwnts  to  this  volume  were  promulgated  during  tlw  period  Jon  1.  1987  lo  Dec 
31.  1991.  The  aR  volume  issued  JoMxry  1.  1987.  should  be  retained. 

<■  No  omendments  to  this  •otiane  nvei*  pranwl|«ed  durini  the  period  Afr.  1.  1990  to  Mar 
31.  1991.  The  CFR  volume  itwadA^  1.  1990.  dMtdteretoinad. 

'  No  amcndmcfits  to  tvw  vowmv  wot  pfOTM^oMv  dviny  ^^^  pviM  Mtf  1 ,  itot  lo  hmt 
30.  1991.  The  CFR  volume  issued  July  1.  1989.  should  be  retained. 

^  No  oiiiendnienis  to  ttiis  veluae  tvera  ptomelgoted  during  the  period  July  1.  1990  to  June 
30.  1991.  The  CFR  volume  issued  July  I.  1990.  ihoidd  «e  retained. 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Weekl;  CompiUtaoB  a( 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Ordc  Pnxcssmg  Cod« 

*6466 


Charge  your  order. 
Its  easy! 


Chaffle  orders  may  be  Wephoned  to  the  GPO  outer 
desli  11  (202)  783-3238  trom  8  00  a  m  to  4  00  p  m 
eastern  time.  Monday-Fnday  (except  tio»days) 


I      I  YE  3  •  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00.  First  Class  D  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $- 


All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change,  'international  customers  please  add  25%. 
Please  Type  or  Print 
,  3.  Please  choose  method  of  payment: 

Q  Check  payable  to  the  Superintendent  of 

Documents  ^.^.^^_____p_,    p— , 

CD  GPO  Deposit  Account     I    I    I    I    I    I    1    l~l— I 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


D  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


ftov.  1-20-49) 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


0 


The  Federal  Register,  published  daily,  is  the  official 
publication  for  rKHifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  orvthe  Federal 
regulations  currently  In  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
published  in  the  daily  Federal  Register;  and  the  cumulative 
Federal  Register  Index. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  ProcessMtg  C«(l<: 

*6463  i 


ChargB  your  order. 
If*  easy! 


I ]   X  Jli  ^  •  please  send  me  the  following  indicated  subscriptions 

•  Federal  Register  •  Code  of  Federal  Regulations 

•  Paper: 


Chv^  or()sf5  tf^  bt  teteprvmed  (o  Vw  GrO  ortkr 
desk  «  (207)  783-3233  from  SWain  Io400pni 
ttsttm  time  Mondev-Ffiday  leic«(«  KoWers) 


Paper 


.S620  for  or>e  year 


_$340  for  one  year 
$170  for  six-months 

•  24  X  Microfiche  Format: 

$195  for  one  year 

$97.50  for  six-months 

•  Magnetic  tape: 

$37,500  for  one  year 

$18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $ Ail  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


•  24  X  Microfiche  Format: 
5188  for  one  year 


•  Magnetic  tape: 

S3 1750  for  one  year 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 

en  GPO  Deposit  Account     [ 


l-D 


(Street  address) 


M  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 
( ) 


Q 


(Daytinw  phone  including  area  code) 


(Credit  card  expiration  date) 


Thartk  you  for  your  ordor! 


(Signature)  (Rev.  2/90) 

4.  Mall  To:  Superintendent  of  Documents.  Government  Printing  Office,  Washington,  D.C.  20402-9371 


Order  Nowl 

The  United  States 
Government  Manual 
1991/92 

As  the  official  handbotJc  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  <m  the  activities,  functions, 
oi^ganization,  and  principal  officials  of  the 
agencies  of  the  legislative,  )udidal  and  executive 
branches.  It  also  includes  information  on  quasi- 
offidal  agencies  and  intematicmal  oiganizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agenc/s  "Sources  of 
InfOTmation"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  aitd 
many  other  areas  of  citizen  iitterest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  aitd  Records 
Administration. 

$23.00  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


P3 


Order  processing  code: 

*  6901 


I I  Yl^^,  please  send  me  the  following: 


Charff9yourom0r. 
lb  fax  your  orders  202-512-2250 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1991/92  at  $23.00  per 
copy.  S/N  069-000-00041-0. 


The  total  cost  of  my  order  is  $ .  Intematioaal  customos  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  ftyineiit: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

EJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l~M 
LJ  VISA  or  MasterCard  Account 

m 


(Company  or  Penooal  NaoK) 


(Pleaae  type  or  prim) 


(Addiuonal  address/attentiaa  line) 


(Street  address) 


n 


(City.  State.  ZIP  Code) 


1     I  (Credit  card  expinttioo  date) 


Thank  you  for 
your  order! 


(Daytime  phone  inchiding  area  code) 


(Authorizii^  Signaare) 


(Rev.  U-91) 


(Purchase  Order  Na) 

May  we  tnake  your  name/address  available  to  other  mailenff 


TES    NO 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  Of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year 


A  finding  aid  e  included  in  eac/i  publication  which  lists 
Federal  Register  page  numbers  with  the  date  ol  publication 
in  the  Federal  Register 

Note  to  FR  Subscribers: 

FR  Indexes  and  the  LSA  (List  ol  CFR  Seaions  Affected) 

are  mailed  automatically  to  regular  FR  suftscnbefs 


*6483 


Superintendent  of  Documents  Subscriptions  Order  Form 


Chargo  your  order. 
It's  easy! 


I I    X  JC^Ii^*  please  send  me  the  following  indicated  subscriptions: 

[H  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21IX)  (LCS) 
I I  Federal  Register  Index- one  year  as  issued -$19.00  (FRSU) 


Charge  onlers  may  tw  tetephoned  lo  Itw  GPO  order 
desk  al  (20Z1  783-3238  from  BOOam  K>400pm 
•asiem  tima.  Mooday-Fnday  (eicapl  hoMays) 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 
Please  Type  or  Print 

2 

(Company  or  personal  name) 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


(Additional  address^attention  line) 


(Street  address) 


X  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account        I    I    I    I    I    I    I    I  ~  LJ 
I    I  VISA  or  MasterCard  Account 

ITTTT 


(City.  State.  ZIP  Code) 
L  ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phune  including  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents.  Gwernment  Printing  Office.  Washington,  DC  20402-9371 


(RhV    HI   I    Ml 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 

A  Researcli  Guide 

These  four  vokjmes  contain  a  compilation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

\folume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Vblume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Vblume  III  (Titles  28  thm  41) $28.00 

Stock  Number  069-000-00031-2 

Volume  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  PublkaUoos  Order  Form 


*6%2 


.■l!r>-'.l 


Charge  your  order.    ^^ 
Ifaeagyl    HHI 

~          ^         •      f       J  f     -        _;.^.  ..>-.  \                                                la  tax  your  orden  and  hiqalries-OW)  27S-2S29 
Please  Troe  or  Print  (Form  is  aligned  for  typewnter  use.)                                                '    . .     ,  .  „  ^j         a 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  7,'91.  After  this  date,  please  caU  Order  and 
Information  Desk  «t  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Qty. 


Stock  Number 


021-602-00001-9 


Title 


Catalog-Bestselling  Government  Books 


Price 
Each 


FREE 


Total  for  PuMkatioas 


Ibtal 
Price 


FREE 


(Company  or  personal  name) 
(Adcbtioaal  addrew/aeeBtioa  tine) 


(Please  type  or  print) 


(Street  addietf) 


Please  Cbeese  Method  of  Paymeat: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
CD  GPO  Deposit  Account        1    I    I    I    I    1    1    l~i— I 
CI  VISA  or  MasterCard  Account  

I  I  I  I  I  I  I  im 


n 


(City,  State,  ZIP  Code) 

(  ) 

(Daytime  phone  including  area  code) 

Mall  lb:  Superintendent  of  Documents 
Government  Printing  Office 
Washington,  DC  20402-9325 


-7: — 7- :; : — ■ — TT\        Thank  wu  for  your  order! 

(Credtt  card  expuanon  date)        '  "*"•*  ^''  •'''   ' 


(Signature) 


tant-W 


n 


Rnt-W 


r 
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THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  AFFECT  THE  QUALITY  OF  THE 
MICROFORM  EDITION.  THIS  REPRODUCTION 
IS  MADE  FROM  THE  BEST  COPY  AVAILABLE. 
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Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the  development 
of  regulations. 

2.  The  relationship  between  the  Federal  Register  and 
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documents. 
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915  Second  Avenue.  Seattle.  WA 
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523-5240 
512-2235 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  722 

Appraisals 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  The  NCUA  Board  is  issuing 
an  amendment  to  exempt  certain 
transactions  from  the  requirements  of 
the  appraisal  regulation.  The 
amendments  will:  Permit  federally- 
insured  credit  unions  to  use  appraisals 
prepared  for  loans  insured  or 
guaranteed  by  an  agency  of  the  federal 
government  if  the  appraisal  conforms  to 
the  requirements  of  the  federal  insurer 
or  guarantor  and  add  a  definition  of 
"real  estate"  and  "real  property"  to 
clarify  that  the  appraisal  regulation  does 
not  apply  to  a  loan  collateralized  by 
mineral  rights,  timber  rights,  or  growing 
crops. 

EFFECTIVE  DATE:  June  30, 1992. 
ADDRESSES:  National  Credit  Union 
Administration.  1776  G  Street  NW.. 
Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKenna,  Office  of  General 
Counsel,  at  the  above  address  or 
telephone:  (202)  682-9630,  or  Alonzo 
Swann,  Office  of  Examination  and 
Insurance,  at  the  above  address  or 
telephone:  (202)  682-9640. 
SUPPLEMENTARY  INFORMATION: 

Disciission 

Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA)  directed  NCUA  and 
the  other  financial  institution  regulatory 
agencies,  to  publish  appraisal  rules  for 
federally  related  real  estate  transactions 
within  the  jurisdiction  of  each  agency.  In 
accordance  with  statutory  requirements, 
NCUA's  final  rule  set  minimum 


standards  for  appraisals  used  in 
connection  with  federally  related  real 
estate  transactions  and  identified  those 
transactions  that  require  a  state  certified 
appraiser  and  those  that  require  either  a 
state  certified  or  licensed  appraiser. 

The  final  rule  was  published  July  25, 
1990  (55  FR  30199).     ' 

On  January  22, 1992.  the  NCUA 
published  a  proposed  rule  (57  FR  2485) 
to  exempt  additional  transactions  from 
the  requirements  of  the  appraisal 
regulation  to  alleviate  perceived 
confusion  concerning  particular 
transactions.  NCUA  proposed  to:  (1) 
Permit  the  use  of  appraisals  prepared  for 
loans  insured  or  guaranteed  by  an 
agency  of  the  federal  government  if  the 
appraisal  conforms  to  regulations  or 
other  written  requirements  of  the  federal 
insurer  or  guarantor  and  (2)  add  a 
definition  of  "real  estate"  and  "real 
property"  to  clarify  that  the  appraisal 
regulation  does  not  apply  to  loans 
collateralized  by  mineral  rights,  timber 
rights,  or  growing  crops. 

Comments 

Ten  comment  letters  were  received. 
Three  comments  were  received  fi-om 
federal  credit  unions,  one  was  fi'om  a 
state  credit  union,  two  were  from 
national  credit  union  trade  associations, 
and  two  were  from  state  credit  union 
leagues.  Comments  were  also  received 
from  an  appraisal  organization  and  a 
national  private  mortgage  insurance 
industry  trade  association.  These 
comments  are  discussed  below. 

Government  Guaranteed  Loans 

Five  commenters  favored  the 
proposed  amendment  to  permit 
federally-insured  credit  unions  to  use 
appraisals  prepared  for  loans  insured  or 
guaranteed  by  an  agency  of  the  federal 
government  if  thie  appraisal  conforms  to 
the  requirements  of  the  federal  insurer 
or  guarantor.  These  commenters  believe 
the  amendment  will  reduce  costs  to 
credit  unions  and  their  members  without 
compromising  safety  and  soundness. 
They  also  stated  that  without  this 
exemption  credit  unions  would  be 
placed  at  a  competitive  disadvantage  in 
granting  these  types  of  loans  since  other 
financial  institutions  have  this 
exemption. 

One  commenter  objected  to  this 
proposed  amendment.  The  commenter 
believes  that  Congress  wanted 
uniformity  in  appraisals  and  the 


qualifications  of  appraisers  to  protect 
federal  financial  and  public  policy 
interests.  This  commenter  also  believes 
the  amendment  would  violate  Title  XI  of 
FIRREA  because  NCUA  lacks  the 
authority  to  delegate  to  another  agency 
the  determination  of  appraisal 
standards  and  appraiser  qualifications 
for  real  estate  collateral  for  transactions 
involving  government  guaranteed  loans. 
NCUA  does  not  agree. 

Neither  Title  XI  of  FIRREA  nor  the 
committee  reports  issued  in  connection 
with  therewith  indicate  that  Congress 
intended  the  financial  institution 
regulatory  agencies  to  impose  their 
appraisal  standards  on  all  other  federal 
agencies.  Instead,  Title  XI  of  FIRREA 
requires  the  use  of  a  state  certified  or 
licensed  appraiser  and  adherence  to 
specific  appraisal  requirements  only 
when  necessary  to  protect  federal 
financial  and  public  policy  interests. 
One  of  the  principal  concerns  which 
prompted  Congress  to  enact  Title  XI  of 
FIRREA — the  risk  of  loss  to  the  deposit 
insurance  funds — is  minimized  for  loans 
insured  or  guaranteed  by  an  agency  of 
the  federal  government.  For  these 
reasons,  NCUA  believes  the 
commenter's  argument  is  without  merit. 
Therefore,  the  NCUA  Board  is  adopting 
this  amendment  as  proposed. 

Definition  of  "Real  Estate"  and  "Real 
Property" 

Six  commenters  favored  the  proposed 
amendment  to  add  a  definition  of  "real 
estate"  and  "real  property"  to  clarify 
that  the  appraisal  regulation  does  not 
apply  to  loans  collateralized  by  mineral 
rights,  timber  rights  or  growing  crops. 
These  commenters  believe  that  it  is 
appropriate  for  such  loans  to  be  subject 
to  the  appraisal  regulation. 

Three  commenters  objected  to  the 
addition  of  the  definition.  Two  of  these 
commenters  stated  that  without  an 
appraisal  on  loans  proposed  to  be 
excluded  by  the  definition,  a  credit 
union  could  not  determine  the  value  of 
the  collateral  securing  the  loan.  NCUA 
agrees  that  such  collateral  must  be 
veilued  before  the  loan  is  granted  but 
that  the  requirements  of  the  appraisal 
regulation  are  inappropriate  and 
unnecessary  for  loans  secured  by  such 
collateral.  Such  loans  must  meet  the 
requirements  of  §  701.21{h)(i)(I)  of 
NCUA's  Regulations,  the  business  loan 
rule,  which  requires  the  board  of 
directors  of  a  federally  insured  credit 
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union  to  adopt  written  policies 
addressing  appraisal  requirements. 

Another  commenter  requested 
including  timber  and  mineral  rights  in 
the  definition,  but  with  a  clearly  defined 
exception  for  those  instances  when  such 
rights  are  the  sole  collateral  for  the  loan. 
NCUA  intended  this  amendment  to 
clarify  that  credit  unions  are  not 
required  to  obtain  appraisals  on  tracts 
of  land  to  which  mineral  rights,  timber 
rights  for  growing  crops  are  attached,  if 
the  transaction  only  involves  such  rights 
rather  than  the  tract  of  land  itself. 
Where  minerals  rights,  timber  rights,  or 
growing  crops,  and  the  associated  tract 
of  land,  are  the  subject  of  a  real  estate- 
related  financial  transaction,  then  the 
services  of  an  appraiser  would  be 
required  in  connection  with  that 
transaction,  unless  otherwise  exempted 
under  the  regulation.  In  addition,  the 
contribution  of  relevant  mineral  rights, 
timber  rights,  or  growing  crops  should 
be  included  when  appraising  a  tract  of 
land  which  possesses  any  of  these 
features.  However,  valuation  of  these 
.  interests  would  not  be  required  if  they 
are  not  part  of  the  transaction,  or  if  they 
are  not  relevant  to  analyses  which  the 
appraiser  needs  to  perform  to  arrive  at 
an  estimate  of  value  for  a  tract  of  land. 
The  definition  adopted  in  the  final  rule 
has  therefore  been  changed  to  clarify 
that  mineral  rights,  timber  rights, 
growing  crops  and  other  severable 
interests  in  a  tract  of  land  are  excluded 
from  the  definition  of  real  estate  when 
the  transaction  involves  only  those 
interests. 

The  final  amendment  will  allow 
NCUA's  rule  to  remain  consistent  with 
the  other  regxilatory  agencies'  rules  with 
respect  to  the  definition  of  real  property 
and  real  estate.  Few.  if  any.  federally 
insured  credit  unions  make  loans 
8"9ctired  by  mineral  or  timber  rights.  A 
limited  number  of  credit  unions,  with 
agriculturally-based  fields  of 
membership,  make  loans  secured  by 
growing  crops.  In  those  cases,  NCUA 
will  continue  to  monitor,  through  the 
normal  examination  process,  the  credit 
unions'  methods  for  establishing  the 
value  of  their  security  interests. 

Regulatory  Issues 

Since  these  amendments  do  not  have 
an  adverse  or  restrictive  affect  on  credit 
unions  lending  activities,  this  rule 
change  is  effective  immediately. 

On  January  28, 1992,  President  Bush 
issued  a  memorandum  requesting 
federal  agencies  to  take  certain  steps  to 
reduce  unnecessary  regulatory  burden 
and  foster  economic  growth.  Although 
not  covered  by  the  memorandum,  NCUA 
is  complying  with  the  spirit  of  the 
President's  request  This  amendment 


complies  with  the  President's  request 
since  it  fosters  economic  growth  by 
reducing  credit  union  appraisal  costs 
without  compromising  safety  and 
soundness. 


Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  collection 
requirements  contained  in  part  722  of 
NCUA's  Regulations  (0MB  No.  3133- 
0125)  relating  to  appraisal  requirements 
in  federally  related  transactions  for 
federally-insured  credit  unions.  The . 
final  amendments  do  not  change  or  may 
minimally  reduce  the  paperwork 
requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  proposed 
regulation  may  have  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets). 
Overall  the  NCUA  Board  expects  the 
changes  to  benefit  consumers  and 
federally-insured  credit  unions 
regardless  of  size  by  reducing  costs 
without  substantially  increasing  the  risk 
of  loss  for  federally  insured  credit 
unions  from  fraudulent  or  inaccurate 
appraisals  of  real  estate  collateral.  In 
addition,  most  small  credit  unions  do 
not  offer  real  estate  loans.  Accordingly 
the  Board  determines  and  certifies  that 
these  final  amendments  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires  NCUA 
to  consider  the  effect  of  its  actions  on 
state  interests.  FIRREA  requires  that  the 
appraisal  regulation  apply  to  all 
federally  insured  credit  unions.  The  final 
amendments  reduce  regulatory 
requirements  for  state-chartered 
federally-insured  credit  unions. 
Therefore,  the  NCUA  Board  has 
determined  that  the  final  amendments 
will  not  have  a  substantial  direct  effect 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

list  of  Subjects  in  12  CFR  Fait  722 

Appraisals,  Credit  unions.  Mortgages. 
Reporting  and  recordkeeping 
requirements. 


By  the  National  Credit  Union 
Administration  Board  on  June  23, 1992. 

Becky  Baker. 

Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
chapter  VII  as  follows: 

PART  722— APPRAISALS 

1.  The  authority  citation  for  part  722  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1786. 1789  and  3339. 

2.  In  5  722.2  existing  paragraphs  (g) 
through  (k)  are  redesignated  as 
paragraphs  (h)  through  (1).  respectively, 
and  a  new  paragraph  (g)  is  added  to 
read  as  follows: 

9  722.2    Definitions. 


(g)  Real  estate  or  real  property  means 
an  identified  parcel  or  tract  of  land, 
including  easements,  rights  of  way. 
undivided  or  future  interests  and  similar 
rights  in  a  parcel  or  tract  of  land,  but 
does  not  include  mineral  rights,  timber 
rights,  and  growing  crops,  water  rights 
and  similar  interests  severable  from  the 
land  when  the  transaction  does  not 
involve  the  associated  parcel  or  tract  of 
land. 


3.  In  S  722.3.  paragraphs  (a)(4)(iv)  and 
{a)(5)  are  revised  and  a  new  paragraph 
(a)(6)  is  added  to  read  as  follows: 

S  722.3    Appralsai  not  required; 
transactions  requiring  a  Stat»<arlllle<l  or 
licensed  appraiser. 

(a)  *  *  • 

(4)  •  •  • 

(iv)  There  has  been  no  obvious  and 
material  deterioration  in  market 
conditions  or  physical  aspects  of  the 
property  which  would  threaten  the 
institution's  collateral  protection; 

(5)  A  regulated  Institution  purchases  a 
loan  or  interest  in  a  loan,  pooled  loans, 
or  interest  in  real  property,  including 
mortgage — backed  securities,  provided 
that  the  appraisal  prepared  for  each 
pooled  loan  or  real  property  interest  met 
the  requirement  of  this  regulation,  if 
applicable,  at  the  time  of  origination;  or 

(6)  A  regulated  institution  makes  or 
purdiases  a  loan  secured  by  real  estate, 
which  loan  is  insured  or  guaranteed  by 
an  agency  of  the  United  States 
government  and  is  supported  by  an 
appraisal  that  conforms  to  the 
requirements  of  the  insuring  or 
guaranteeing  agency. 

[FR  Doc-  92-15255  Filed  8-29-92;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  81-AWA-5] 

Alteration  of  VOR  Federal  Airway  V- 
352;  ME 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters 
Federal  Airway  V-352  by  extending  the 
airway  between  Houlton.  ME,  and 
Fredericton,  New  Brunswick.  Canada. 
This  action  is  requested  by  the 
Canadian  government  to  improve  and 
enhance  the  flow  of  air  traffic  in  that 
area.  Extending  this  airway  will  involve 
airspace,  approximately  4  nautical 
miles,  within  the  United  States  border. 
EFFECTIVE  DA«:  0901  u.t.c.  August  20, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
287-0255. 
SUPPLEMENTARY  INFORMATION: 

History  , 

On  March  25, 1992,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  V- 
352  between  Houlton,  ME,  and 
Fredericton,  New  Brunswick,  Canada 
(57  FR 10306).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  VOR 
Federal  airways  are  published  in 
§  71.123  of  Handbook  7400.7  effective 
November  1, 1991,  which  is  incorporated 
by  reference  in  14  CFR  71.1.  T^e 
amended  designation  of  the  airway 
listed  in  this  document  will  be  published 
subsequently  in  Section  71.123  of  the 
Handbook.     1 1 

The  Rule        " 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  V- 
352  between  Houlton,  ME,  and 
Fredericton,  New  Brunswick.  Canada. 


This  extension  to  the  airway  will 
enhance  the  flow  of  air  trafflc  in  that 
airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  VOR  Federal  airways. 

Adoption  of  die  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a).  1354(a). 
1510;  EO.  10854,  24  FR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389:  49  U.S.C  106(g):  14  CFR  11.6a 

571.1    [Amended] 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  follows: 

Section  71.123    Domestic  VOR  Federal 
Airways 


V-3SZ 

From  Beauce,  Quebec  Canada;  via 
Houlton,  ME;  to  Fredericton.  NB,  Canada, 
excluding  the  airspace  within  Canada. 


Issued  in  Washington,  DC,  on  June  12, 1992. 
Harold  W.  B«ckar. 

Manager,  Airspace — Rules  and  Avonautical 
Information  Division. 
[FR  Doc.  92-15288  Filed  6^29-92;  8^45  am] 
BOXMO  CODE  4t10-19-M 


14  CFR  Part  97 

[Docket  Na  26902;  AmdL  No.  14M] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

addresses:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building.  800 

'  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the  region 
in  which  affected  airport  is  located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA-200). 
FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the  region 
in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-^20),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8277. 
SUPPlfMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data  Center 
(FDC) /Permanent  (P)  Notices  to  Airmen 
(NOT AM)  which  are  incorporated  by 
reference  in  the  amendment  under  5 
use.  552(a),  1  CFR  part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification,  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 


changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requries  making  them 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unncessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
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not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  conti'ol.  Airports. 
Incorporation  by  reference.  Navigation 
(Air).  Standard  instrument  approaches, 
Weather. 

Issued  in  Washington.  DC,  on  June  19, 1992. 
Thomas  C.  Accardi. 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instnmient  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a). 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L  97-449.  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

§§  97.23, 97^5, 97^,  97^,  97  J1, 97.33, 
97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  S  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  S  97.29  ILS. 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  S  97.35 
COPTER  SIAPs.  identified  as  follows: 


EffOCllVG 


06/08/92 
06/06/92 

06/08/92 

06/10/92 
06/10/92 
06/11/92 

06/15/92 


State 


GA 
WV 

WV 

KS 
TX 
AK 

OR 


City 


Cairo  .. 
EUuns.. 

EHdns.. 


Garden  City 

Martrt 

Oena  Junction. 


Portland. 


Airport 


Cairo-Grady  County 

Elkins-Randotph     County-Jennings 

FLD 
Ell^ins-Randoiph     County-Jennings 

FLO. 

Garden  City  Muni 

Martin ., - - 

Allen  AAF...._ 


Randolph 
Randolph 


Portland-Hillstxxo.. 


FDC  No. 


FDC  2/3229 
FDC  2/3226 

FDC  2/3227 

FDC  2/3274 
FDC  2/3276 
FDC  2/3310 

FDC  2/3365 


SIAP 


ND8  RWY  12.  AMDT  3 
LDA.C  AMDT  6 

VOR/DME-B  AMDT  3 

VOR  RWY  35  AMDT  7 
VOfl-DME-A  AMDT  4 
VOR/DME    OR    TACAN 

18  AMDT  2A 
ILS  RV^  12.  AMDT  5 


RWY 
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Delta  Junction 

Allen  AAF 

Alaska 

VOR/DME  OR  TACAN  RWY  18  AKfDT 

2A... 
Effective:  06/11/92 

FDC  2/3310/BIG/  H/P  Allen  AAF. 
Delta  Junction.  AK.  VOR/DME  OR 
TACAN  RWY  18  AMDT  2A...Mis8ed 
APCH...  Climb  to  2000,  then  climbing 
RT.  TO  5000  VIA  BIG  VORTAC  R-281 
TO  15  DME  AND  HOLD  W.  LT 101 
INBND.  DELETE...  Holding  Patem  at 
TRUDI/BIG  5  DME.  This  becomes  VOR/ 
DME  OR  TACAN  RWY  18  AMDT  2B. 

Cairo 

Cairo-Crady  County 

Geot-gia 

NDB  RWY  12  AMDT  3... 

Effective:  06/06/92 

FDC  2/3229/70]/  H/P  Cairo-Grady 
County,  Cairo.  GA.  NDB  RWY  12  AMDT 
3...TRML  Route  Renoe  Int  to  CYR  NDB 
2000.  Delete  note...Activate  MIRL  RWY 
12-30  AND  VASI  RWYS  12-30  AND 
VASI  RWYS  12  AND  30-CTAF.  This 
becomes  NDB  RWY  12.  AMDT  3A. 

Garden  City 

Garden  City  Muni 

Kansas 

VOR  RWY  35  AMDT  7... 

Effective:  06/10/92 

FDC  2/3274/GCK/  Fl/P  Garden  City 
Muni.  Garden  City,  KS.  VOR  RWY  35 
AMDT  7..J4is8ed  APCH  instructions 
should  read...  Climb  to  4000  then 
climbing  RT  TO  4700  direct  GCK 
VORTAC  and  hold.  This  becomes  VOR 
RWY  35  AMDT  7A. 


Ii 

lillsboro 


Portland 

Portland-Hillst 

Oregon 

ILS  RWY  12  AMDT  5... 

Effective:  06/15/92 

FDC  2/3365/HIO/  H/P  Portland- 
Hillsboro,  Portland.  OR.  ILS  RWY  12. 
AMDT  5...Change  TCH  TO  59  FT.  This 
becomes  ILS  RWY  12.  AMDT  5A. 

Marlin 

Marlin 
Texas 

V0R/DME-AAMDT4.. 
EffecUve;  06/10/92 

FDC  2/3276/T15/  H/P  Marlin.  Marlin, 
TX.  VOR/DME-A  AMDT  4...MSA  from 
ACT  VORTAC  /29  NM/  090-270  3600. 
270-090  240a  This  is  VOR/DME-A 
AMDT4A. 

Elkins 

Elkins-Randolph  County-Jennings 

Randolph  Fid 
West  Virginia 


LDA-C  AMDT  6... 
Effective:  06/08/92 

FDC  2/3226/EKN/  H/P  Elkins- 
Randolph  County-Jennings  Randolph 
Fid.  Elkins.  WV.  LDA-C  AMDT 
6...DeIete  note...  Obtain...thru-..FSS.  This 
becomes  LDA-C  AMDT  6A. 

Elkins 

Elkins-Randolph  County-Jennings 

Randolph  Fid 
West  Virginia 
VOR/DME-B  AMDT  3... 
Effective:  06/08/92 

FDC  2/3227/EKN/  H/P  Elkins- 
Randolph  County-Jennings  Randolph 
Fid.  Elkins.  WV.  VOR/DME-B  AMDT 
3...Delete  note...  Obtain...thru...LCL.  This 
becomes  VOR/DME-B  AMDT  3A. 

[PR  Doa  92-15293  Filed  &-29-e2;  6:45  am] 

BUXMO  COOC  4»10-19-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  812 

[Docket  No.  85rM)3311 

Cardiovascular  Devices;  Extension  of 
Effective  Date  of  Requirement  for 
Premartcet  Approval;  Replacement 
Heart  Valve  Allograft 

AQCNCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  applicability  of  a  final 

rule;  extension. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  extending  the 
effective  date  of  a  notice  which  was 
announced  in  the  Federal  Register  of 
June  28. 1991  (56  FR  29177),  for  requiring 
an  approved  premarket  approval 
application  (PMA)  or  investigational 
device  exemption  (IDE)  for  replacement 
heart  valve  allografts.  The  June  1991 
notice  stated  that  replacement  heart 
valve  allograft  devices  are  subject  to  a 
fmal  rule  issued  by  FDA  on  May  13, 1987 
(52  FR  18162),  which  required  the  filing 
of  a  PMA  for  all  preamendment 
replacement  heart  valves  and  those 
substantially  equivalent  to 
preamendment  replacement  heart 
valves. 

The  June  1991  notice  provided  a  grace 
period  until  August  28. 1991.  for 
processors  of  replacement  heart  valve 
allografts  to  comply  with  the  law  by 
obtaining  an  approved  PMA  or  an 
effective  IDE.  A  subsequent  notice, 
issued  by  FDA  on  July  29, 1991  (56  FR 
35815),  extended  the  effective  cUte  for 
requiring  an  approved  PMA  or  an 
effective  IDE  until  November  25, 1991. 


The  notice  of  April  14. 1992  (57  FR 
12875).  further  extended  the  effective 
date  for  requiring  an  approved  PMA  or 
an  effective  IDE  until  May  31. 1992.  The 
current  notice  extends  the  effective  date 
until  June  30, 1992. 

EFFECnVE  DATE:  FDA  is  extending  the 
effective  date  for  an  approved  PMA  or 
effective  IDE  until  June  30, 1992. 

FOR  FURTHER  INFORMATtON  CONTACT 

Kenneth  Palmer,  Center  for  Devices  and 
Radiological  Health  (HFZ-450).  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850.  301-427-1205. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  26, 1991  (56  FR 
29177).  FDA  stated  that  $  870.3925  (21 
CFR  870.3925)  (52  FR  18162,  May  13, 
1987),  which  regulates  replacement  heart 
valves,  applies  to  allograft  heart  valves, 
i.e.,  human  tissue  valves,  as  well  as  to 
replacement  valves  made  of  mechanical 
or  animal  tissue  components.  The 
regulation  requires  the  filing,  under 
section  515(b)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  380e(b)),  of 
a  PMA  for  replacement  heart  valve 
allograft  devices.  As  an  exercise  of  its 
enforcement  discretion  (see  Heckler  v. 
Chaney,  470  \3S.  821  (1985))  FDA 
allowed  allograft  processors  a  grace 
period  (56  FR  29177)  until  August  26, 
1991,  to  comply  %vith  the  law  by 
obtaining  either  an  approved  PMA  or  an 
effective  IDE. 

On  July  17. 1991.  FDA  received  a 
petition  on  behalf  of  six  nonprofit  tissue 
banks  that  process  heart  valve  allografts 
requesting  a  stay  of  the  effective  date 
for  requiring  an  approved  PMA  or 
effective  IDE  for  a  period  of  30  months, 
until  February  26. 1994.  The  petition 
recited  a  number  of  legal  and  policy 
grounds  for  the  requested  relief,  but 
explained  that  assurance  of  availability 
of  heart  valve  allografts  was  its 
principal  reason.  Petitioners  argued  in 
part  that  the  final  step  of  an  operational 
IDE,  that  of  institutional  review  board 
(IRB)  approval,  could  not  be  obtained  by 
August  28, 1991.  Similar  concerns  about 
the  difficulty  of  obtaining  IRB  approval 
by  August  28, 1991,  were  raised  in  a  July 
15. 1991,  letter  to  the  agency  by 
attorneys  for  CryoLife,  Cardiovascular, 
Inc.  (CryoLife),  a  laboratory  that 
specializes  in  the  low  temperature 
preparation  of  human  heart  valves  for 
implantation. 

In  response  to  this  petition,  in  the 
Federal  Register  of  July  29, 1991  (56  FR 
35815),  FDA  extended  the  August  26, 
1991,  date  until  November  25. 1991. 

On  November  14, 1991,  FDA  received 
a  petibon  on  behalf  of  tne  six  nonprofit 
tissue  banlcs  requesting  an  extension  of 
the  effective  date  for  a  period  of  6 
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months  (May  31. 1992)  and  another 
petition  on  behalf  of  CryoLife  requesting 
an  extension  for  a  period  of  4  months 
(March  31. 1992).  The  petitions  cited 
numerous  reasons  for  delays  in  the  IRB 
approval  process,  including  various  IRB 
scheduling  problems,  the  unusually  large 
number  of  IRB's  involved  (over  100  for 
the  6  nonprofit  tissue  banks  and  over 
300  for  CryoLife),  and  negotiations  with 
the  IRB's  over  the  wording  of  informed 
consent  forms. 

On  February  24, 1992.  as  an  exercise 
of  its  enforcement  discretion,  FDA 
granted  both  petitions  and  extended  the 
grace  period  for  complying  with  the  law 
by  obtaining  an  approved  PMA  or 
effective  IDE  until  May  31, 1992.  The 
agency  concluded  that  this  time  period 
was  reasonably  calculated  to  deal  with 
the  expected  problems  in  obtaining  IRB 
approvals  at  such  a  large  number  of 
institutions.  In  the  interest  of  uniformity, 
the  agency  set  a  single  date  of  May  31. 
1992.  for  all  allograft  producers,  rather 
than  different  dates  for  CryoLife  and  the 
six  nonprofit  tissue  banks.  FDA 
expected  this  extension  would  provide 
the  allograft  producers  with  ample  time 
to  obtain  enough  IRB  approvals  to 
permit  continued  availability  of 
allografts. 

The  six  nonprofit  tissue  banks  have 
filed  two  suits  against  FDA  challenging 
the  applicability  of  9  870.3925  to  heart 
valve  allografts.  Alabama  Tissue  Center 
et  al.  V.  Sullivan  et  al.  No.  91-2738  (7th 
Cir.)  and  Alabama  Tissue  Center  et  al. 
V.  Department  of  Health  and  Human 
Services  et  al.  No.  91  C  6515  (N.D.Ill.). 
The  Court  of  Appeals  for  the  Seventh 
Circuit  heard  oral  arguments  in 
February  1992.  The  action  in  the  district 
court  is  stayed  pending  the  decision  by 
the  seventh  circuit. 

On  March  6, 1992.  the  six  nonprofit 
tissue  banks  submitted  a  petition  to 
FDA  seeking  to  delay  the  effective  date 
until  August  31. 1992.  The  principal  basis 
cited  for  the  request  was  "*  *  *  to  give 
the  Seventh  Circuit  and/or  the  District 
Court  time  to  resolve  the  legal  issues."  If 
the  seventh  circuit  has  not  ruled  by 
August  31. 1992.  petitioners  would  be 
likely  to  seek  still  a  further  stay. 

The  petitioners  did  not  indicate  how 
such  a  stay  is  related  to  either  the  public 
interest  or  the  interest  of  justice,  which 
are  the  grounds  on  which  FDA  may 
grant  a  stay.  FDA's  position  is  that  the 
long-term  public  interest  is  best  served 
by  regulating  the  availability  of  heart 
valve  allografts  pursuant  to  FDA 
regulatory  requirements.  FDA  believes 
that  if  it  were  to  stay  enforcement  of  its 
regulations  each  time  its  action  applying 
a  regulation  is  challenged  in  court,  the 
courts  would  be  thronged  with 
petitioners  seeking  to  avoid 


enforcement,  and  FDA's  ability  to 
enforce  its  statutory  obligation  would  be 
compromised  severely. 

The  petitioners  identified  three 
additional  factors  to  support  their 
request  for  a  further  stay:  (1)  The 
difficulty  in  obtaining  IRB  approvals;  (2) 
the  increased  costs  of  the  valves 
attributable  to  the  additional  expenses 
of  the  IDE;  and  (3)  the  potentially 
harmful  effect  of  IDE  status  on  third 
party  reimbursement  for  the  valves  and 
the  surgery  to  implant  them. 

FDA  has  examined  each  of  these 
factors  to  determine  their  potential 
impact  on  public  access  to  allograft 
valves.  First,  reports  to  FDA  from 
petitioners  and  CryoLife  in  April  1992 
indicated  that  IRB  approval  has  been 
obtained  at  more  than  350  hospital 
facilities  across  the  country.  Second,  as 
petitioners  know.  FDA  has  no  statutory 
authority  to  exempt  items  from 
regulation  for  cost  alone.  Third,  in  light 
of  the  history  and  regulatory  status  of 
the  allograft  valves.  FDA  has 
recommended  to  Health  Care  Financing 
Administration  (HCFA)  that  it  consider 
continued  coverage  of  these  devices 
while  they  are  available  under  IDE's.  On 
the  basis  of  FDA's  recommendation. 
HCFA  has  noUfied  FDA  by  letter  dated 
May  22. 1992.  that  it  will  continue 
coverage  of  these  devices  during  the  IDE 
period.  While  HCFA  coverage 
determinations  are  not  binding  on  other 
third  party  payors,  such  as  insurance 
companies  and  health  maintenance 
organizations,  these  determinations  are 
often  used  as  guidelines  by  such  payors. 

Under  these  circimistances.  FDA 
determined  there  is  no  basis  for 
delaying  the  effective  date  until  August 
31. 1992.  as  petitioners  request.  By  letter 
dated  May  22, 1992,  FDA  informed 
petitioners  of  this  decision.  Since  the 
time  between  May  22  and  May  31  was 
short,  FDA  also  informed  petitioners 
that,  in  the  interest  of  justice  and  the 
public  health,  the  effective  date  is 
extended  to  June  30, 1992.  This 
additional  period  should  allow 
petitioners  ample  time  to  obtain 
approval  from  the  remaining  IRB's  and 
to  comply  fully  with  all  IDE 
requirements  on  July  1. 1992.  The 
petitions  and  responses  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  1-23. 
12420  Parklawn  Dr..  Rockville,  MD. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  June  25, 1992. 
Michael  R.  Taylor. 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  92-15350  Filed  6-25-92;  4:52  p.m.] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  1313 

IDoclcet  No.  89-02;  Notic*  41 

RIN  2127-AO01 

Incentive  Grant  Criteria  for  Drunk 
Driving  Prevention  Programs 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Interim  final  rule;  request  for 
comments.  ^ 

summary:  On  December  18, 1991.  the 
Highway  Safety  Act  of  1991  was  signed 
into  law.  Section  2004  of  that  Act 
revised  the  Drunk  Driving  Prevention 
Act  of  1988,  which  authorized  an 
incentive  grant  program  for  States  with 
comprehensive  drunk  driving  prevention 
programs.  The  revision  changed,  among 
other  things,  some  of  the  criteria  States 
must  meet  to  qualify  for  an  incentive 
grant  under  this  program.  Today's 
interim  final  rule  amends  portions  of  the 
agency's  regulation  implementing 
section  410.  to  reflect  these  statutory 
changes. 

This  notice  is  being  published  as  an 
interim  final  rule,  which  will  go  into 
effect  prior  to  providing  notice  and  the 
opportunity  for  comment.  However. 
NHTSA  requests  comments  on  the  rule. 
Following  the  close  of  the  conunent 
period.  NHTSA  will  publish  a  separate 
notice  responding  to  the  comments  and, 
if  appropriate,  will  amend  provisions  of 
the  regulation. 

DATES:  This  interim  final  rule  becomes 
effective  June  30. 1992.  Comments  on 
this  interim  rule  are  due  no  later  than 
July  30. 1992. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  and  the 
number  of  this  notice  and  be  submitted 
(preferably  in  ten  copies)  to:  Docket 
Section.  National  Highway  Traffic 
Safety  Administration,  room  5109, 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  (Docket  hours 
are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATKMI  CONTACT 
Mr.  James  Hedlund,  Director.  Office  of 
Alcohol  and  State  Programs.  NTS-20. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  telephone  (202) 
366-2753. 

SUPPLEMENTARY  INFORMATION:  The 
Anti-Drug  Abuse  Act  of  1988,  Public 
Law  100-690,  was  signed  into  law  on 
November  18, 1988.  Section  9001  of  the 
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Act,  et  seq..  entitled  the  Drunk  Driving 
Prevention  Act  of  1988,  amended 
chapter  4  of  title  23  United  States  Code, 
by  adding  section  410,  which  established 
a  two-tiered  incentive  grant,  under 
which  States  could  qualify  for  basic  and 
supplemental  grant  funds  for  adopting 
and  implementing  comprehensive  drunk 
driving  prevention  programs  which  met 
certain  specifled  statutory  criteria. 

On  January  12, 1990.  NHTSA  publshed 
a  final  rule  in  the  Federal  Register  (55 
PR  1185)  to  implement  this  new 
incentive  grant  program.  When  this  rule 
had  been  in  place  for  nearly  a  year,  and 
no  State  had  submitted  an  application  to 
NHTSA  under  the  regulation's 
certification  requirements,  Congress 
made  technical  corrections  to  the 
statutory  requirements  contained  in 
section  410.  Section  336  of  Public  Law 
101-516.  which  was  signed  into  law  on 
November  5. 1990,  made  three  technical 
corrections  to  the  statute.  Corresponding 
changes  were  made  to  the  agency's 
regulation,  by  final  rule  published  in  the 
Federal  Register  on  May  1. 1991  (56  PR 
19930). 

The  Highway  Safety  Act  of  1991, 
signed  into  law  on  December  18, 1991, 
further  revised  section  410  (Section  2004, 
Pub.L  102-240).  The  "new"  section  410 
includes  a  number  of  features  of  the 
section  408  (alcohol  safety)  and  the 
"old"  section  410  (drunk  driving 
prevention)  programs  (such  as 
administrative  Ucense  suspension,  per 
se  laws,  self-sustaining  drunk  driving 
prevention  programs  and  open  container 
laws),  as  well  as  some  additional 
impaired  driving  prevention  initiatives 
(such  as  increased  use  of  sobriety 
checkpoints  and  efforts  to  videotape 
impaired  drivers). 

This  interim  rule  changes  the  agency's 
implementing  regulation  to  conform  to 
the  1991  amendments.  Each  of  these 
changes  is  discussed  in  detail  below. 

Award  Procedures 

The  "new"  section  410  modifies  the 
manner  in  which  grants  are  awarded. 
Under  the  new  law,  the  amount 
authorized  for  the  section  410  program  is 
first  apportioned  to  all  the  States  (after  a 
deduction  for  administrative  expenses) 
under  the  same  formula  that  governs  the 
distribution  of  highway  safety  grant 
(section  402)  funds  (75  percent  on  the 
basis  of  population,  25  percent  on  the 
basis  of  road  mileage).  The  agency 
intends  to  notify  each  State  of  its 
apportionment  on  an  annual  basis. 

Out  of  these  apportioned  funds,  basic 
and  supplemental  grants  will  be 
awarded  to  qualified  States,  in 
accordance  with  the  limitations  of  funds 
described  below.  At  the  end  of  each 
fiscal  year,  the  funds  that  were 


apportioned  to  States  that  did  not 
qualify  for  section  410  funding  in  that 
fiscal  year  will  be  withdrawn  from 
apportionment  and  reapportioned  on  the 
first  day  of  the  succeeding  fiscal  year  to 
the  States  that  did  qualify.  If  ten  States, 
for  example,  were  to  qualify  for  section 
410  funding  in  FY  1992,  all  previously 
apportioned  funds  (to  these  and  the 
remaining  States)  that  had  not  been 
obligated,  would  be  withdrawn  from 
apportionment  on  September  30, 1992. 
Then,  on  October  1, 1992,  these  funds 
would  be  reapportioned  to  those  ten 
States  in  accordance  with  the  formula 
specified  in  subsection  (g)(1)  of  the 
statute.  NHTSA  estimates  that,  in  FY 
1992,  the  amount  reapportioned  to  each 
quaUfying  State  could  be  several  times 
greater  than  the  amount  apportioned 
initially  to  that  State. 

Basic  and  supplemental  grants  will 
then  be  awarded  out  of  these 
reapportioned  funds,  subject  to  the  same 
limitations  of  funds  referenced  above 
and  discussed  at  greater  length  below. 

Section  1313.7  of  the  agency's 
regulation  has  been  modified  by  today's 
interim  final  rule  to  reflect  this  new 
award  process.  Other  aspects  of  the 
award  procedures  have  not  been 
changed. 

As  before,  upon  receipt  and 
subsequent  approval  of  a  State's 
certification  and  plan,  NHTSA  will 
award  grant  funds  to  the  State  end  will 
authorize  the  State  to  incur  costs  subject 
to  available  funds. 

Vouchers  must  be  submitted  to  the 
appropriate  NHTSA  Regional 
Administrator  and  reimbursement  will 
be  made  to  States  for  authorized 
expenditures.  The  funding  guidelines 
applicable  to  the  section  402  Highway 
Safety  Program  and  the  section  408 
Alcohol  Incentive  Grant  Program 
(NHTSA  Order  462-13A)  will  continue 
to  be  used  to  determine  reimbursable 
expenditures  under  the  section  410 
program.  As  with  requests  for 
reimbursement  under  the  section  402 
and  408  programs.  States  should 
indicate  on  the  vouchers  what 
percentage  of  the  funds  expended  are 
eligible  for  reimbursement  under  section 
410. 

Limitations  on  Grant  Amounts 

Under  the  "old"  section  410,  an 
eligible  State  could  receive,  as  a  basic 
grant,  up  to  30  percent  of  its  FY  1989 
highway  safety  grant  (section  402) 
apportionment.  An  eligible  State  also 
could  receive  up  to  55  percent  of  its  FY 
1989  section  402  apportionment  in 
supplemental  grants. 

Under  the  "new"  section  410,  an 
eligible  State  may  receive,  as  a  basic 
grant,  65  percent  of  the  amoimt 


apportioned  to  it  in  that  fiscal  year.  To 
be  eligible  for  a  basic  grant,  under  the 
new  statute,  a  State  must  provide  for 
four  of  the  foUovnng  five  criteria:  an 
expedited  administrative  driver's  license 
suspension  or  revocation  system;  a 
specified  BAC  level  at  or  above  which  a 
person  is  deemed  to  be  driving  while 
intoxicated  (for  the  first  three  fiscal 
years,  that  level  must  be  0.10  or  lower, 
for  subsequent  fiscal  years,  that  level 
must  drop  to  0.08  or  lower);  a  statewide 
program  for  stopping  motor  vehicles  on 
a  nondiscriminatory,  lawful  basis  for  the 
purpose  of  determining  whether  the 
drivers  are  under  the  influence  of 
alcohol;  a  self-sustaining  dru^ik  driving 
prevention  program;  and  an  effective 
system  for  preventing  operators  of  motor 
vehicles  under  age  21  from  obtaining 
alcoholic  beverages. 

If  a  State  meets  the  basic  grant 
requirements,  and  also  the  requirements 
for  one  or  more  of  the  seven 
supplemental  grants,  it  may  be  eligible 
for  supplemental  grant  funds  under 
section  410. 

An  eligible  State  may  receive  a 
supplemental  grant  of  5  percent  of  the 
amount  of  funds  apportioned  to  the 
State  in  that  fiscal  year  under  section 
410  for  each  of  the  following  seven 
programs:  providing  that  any  person 
under  age  21  with  a  BAC  of  0.02  percent 
or  greater  when  driving  a  motor  vehicle 
shall  be  deemed  to  be  driving  while 
intoxicated:  an  open  container  and 
consumption  law;  a  suspension  of 
registration  and  return  of  license  plate 
program  for  certain  offenders; 
mandatory  BAC  testing  programs  for 
drivers  involved  in  fatal  and  serious 
crashes  who  are  believed  to  have 
committed  an  alcohol-related  tragic 
offense;  a  comprehensive  drugged 
driving  prevention  program  that  meets 
specified  criteria;  providing  that  any 
person  with  a  BAC  of  0.08  percent  or 
greater  when  driving  a  motor  vehicle 
shall  be  deemed  to  be  driving  while 
intoxicated  (during  the  first  three  fiscal 
years  in  which  a  basic  grant  is 
received);  and  a  program  for  the 
acquisition  of  video  equipment  for  the 
detection  of  drunk  and  drugged  drivers. 

A  State  that  meets  the  criteria  for  a 
basic  grant  and  all  seven  supplemental 
grants  will  receive  grant  funds  equal  to 
100  percent  of  that  State's 
apportionment  in  that  fiscal  year  under 
this  section. 

These  percentages  apply  to  grants 
awarded  out  of  both  initial 
apportionments  and  reapportiorunents. 
Any  State  that  qualifies  in  FY  1992  for 
only  a  basic  grant,  tor  example,  will 
receive  only  a  basic  grant  of  65  percent 
of  its  share  of  reapportioned  funds  in  FY 
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1993.  The  State  will  receive  additional 
supplemental  grants  of  5  percent  of 
these  reapportioned  funds  for  each 
supplemental  grant  for  which  it  had 
qualified  in  the  previous  fiscal  year. 

The  "old"  section  410  provided  that 
States  could  receive  grants  for  up  to 
three  fiscal  years.  Under  the  "new" 
section  410  program,  there  is  no  such 
limitation.  States  can.  therefore,  receive 
funds  in  an  unlimited  number  of  years, 
provided  they  meet  the  criteria  and 
Congress  continues  to  authorize  and 
appropriate  funds  for  this  program. 
Section  410  is  currently  authorized 
through  FY  1997. 

Under  the  "old"  section  410,  States 
were  required  to  match  the  grant  funds 
they  received  as  follows:  the  Federal 
share  could  not  exceed  75  percent  of  the 
cost  of  implementing  and  enforcing  the 
drunk  driving  prevention  program 
adopted  to  qualify  for  these  funds  in  the 
first  fiscal  year  the  State  receives  funds. 
50  percent  in  the  second  fiscal  year  and 
25  percent  in  the  third.  Under  the  new 
statute,  the  matching  requirements  of 
chapter  1  of  title  23.  United  States  Code. 
apply.  As  provided  in  section  120  of  that 
chapter,  the  Federal  share  shall  be  80 
percent  of  the  cost,  except  that  special 
provisions  apply  to  States  containing 
nontaxable  Indian  lands,  individual  and 
tribal,  and  public  domain  lands  (both 
reserved  and  unreserved)  exclusive  of 
national  forests  and  national  parks  and 
monuments,  exceeding  5  percent  of  the 
total  area  of  all  lands  therein.  This 
matching  requirement  applies  to  gfants 
awarded  out  of  both  apportioned  and 
reapportioned  funds. 

Section  1313.4(c),  formerly  §  1313.4(b). 
of  the  agency's  implementing  regulation 
has  been  amended  to  reflect  these  new 
limitations. 

The  agency  will  continue  to  accept  a 
"soft"  match  in  section  410's 
administration,  as  it  does  for  both  the 
section  402  and  section  408  programs.  By 
this,  NHTSA  means  the  State's  share 
may  be  satisfied  by  the  use  of  either 
allowable  costs  incurred  by  the  State  or 
the  value  of  in-kind  contributions 
applicable  to  the  period  to  which  the 
matching  requirement  applies.  A  State 
could  not,  however,  use  any  Federal 
funds,  such  as  its  section  402  or  408 
funds,  to  satisfy  the  matching 
requirements.  In  addition,  a  State  could 
use  each  non-Federal  expenditure  only 
once  for  matching  purposes.  In  other 
words.  State  funds  expended  to  support 
drunk  driving  enforcement  activities,  if 
used  to  match  section  402  Federal  funds, 
could  not  be  used  also  to  match  section 
408  or  410  funds. 


Certification  Procedures 

The  certification  procedures  for 
section  410  incentive  grants  have  been 
modified  to  account  for  the  new  award 
procedures.  Today's  interim  final  rule 
provides  that  the  certification 
procedures  for  receiving  a  grant  out  of 
the  initial  apportionment  under  the 
"new"  section  410  are  essentially  the 
same  as  those  under  the  "old"  section 
410  certification  requirements  for 
receiving  a  grant.  It  provides  for 
abbreviated  certification  procedures  for 
receiving  a  grant  out  of  reapportioned 
funds. 

To  receive  a  grant  out  of  the  initial 
apportionment  in  any  fiscal  year,  the 
State  is  required  to  submit  an 
application  to  NHTSA,  which 
demonstrates  that  it  meets  the 
requirements  of  the  grants  being 
requested.  The  particular  requirements 
of  these  grants  continue  to  be  defined  in 
detail  in  §§  1313.5  and  1313.6  of  the 
regulation.  The  State  also  must  submit 
certification  that:  (1)  It  has  a  drunk 
driving  prevention  program  that  meets 
the  grant  requirements;  (2)  it  will  use  the 
funds  awarded  only  for  the 
implementation  and  enforcement  of 
drunk  driving  prevention  programs;  (3)  it 
will  administer  the  funds  in  accordance 
with  relevant  regulation  and  OMB 
Circulars;  and  (4)  it  will  maintain  its 
aggregate  expenditures  from  all  other 
sources  for  its  drunk  driving  prevention 
programs  at  or  above  the  average  level 
of  such  expenditures  in  fiscal  years  1990 
and  1991.  (Under  the  "old"  section  410, 
the  State  was  required  to  maintain  its 
aggregate  expenditures  at  or  above  the 
average  level  of  such  expenditures  in  FY 
1987  and  1988.) 

If  found  to  be  eligible  for  a  grant,  the 
State  continues  to  be  required  to  submit, 
within  120  days,  a  drunk  driving 
prevention  plan,  similar  in  form  to  its 
section  408  alcohol  safety  plan.  The 
agency's  regulation  implementing  the 
"old"  section  410  program  provided  that 
a  State  could  choose  to  submit  a  drunk 
driving  prevention  plan  that  covers  the 
period  of  one,  two  or  three  years  in 
which  it  is  potentially  eligible  for  section 
410  grants.  As  explained  earlier,  the 
"new"  section  410  statute  does  not  limit 
the  States  to  three  years  of  funding. 
Accordingly,  the  regulation  has  been 
amended  to  provide  that  a  State  may 
choose  to  submit  a  plan  that  covers  a 
period  of  one  or  more  years.  The 
regulation  continues  to  require  that,  in 
subsequent  years.  States  must  update 
the  plan  to  demonstrate  that  they  meet 
subsequent  year  requirements. 
To  receive  a  grant  out  of  the 
reapportioned  funds  in  any  fiscal  year, 
the  State  is  required  to  submit  to 


NHTSA  the  certifications  listed  above, 
including  a  certification  that  the  State 
has  a  drunk  driving  prevention  program 
that  qualified  for  a  grant  under  §  1313.5 
and,  if  applicable.  §  1313.6  of  the 
regulation  in  the  previous  fiscal  year, 
but  the  State  need  not  resubmit  an 
application.  The  State  must  also  submit 
a  drunk  driving  prevention  plan  covering 
the  additional  funds  for  which  the  State 
is  applying.  The  plan  must  be  submitted 
along  with  the  certifications,  rather  than 
120  days  after  the  State  is  informed  that 
it  is  eligible  for  a  grant. 

All  other  aspects  of  these  procedures 
will  remain  unchanged.  For  a  more 
detailed  discussion  on  these  procedures, 
interested  persons  are  encouraged  to 
review  the  final  rule  published  on 
January  12. 1990  (55  FR  1185)  and  the 
NPRM  published  on  June  26. 1989  (54  FR 
26783).  which  discussed  them  at  greater 
length. 

Basic  Grant  Criteria 

To  be  eligible  for  a  basic  grant,  under 
the  new  section  410  statute,  a  State  must 
provide  for  four  of  the  following:  an 
expedited  administrative  driver's  license 
suspension  or  revocation  system;  a 
specified  BAC  level,  at  or  above  which  a 
person  is  deemed  to  be  driving  while 
intoxicated  (for  the  first  three  fiscal 
years,  that  level  must  be  0.10  or  lower; 
for  subsequent  fiscal  years,  that  level 
must  drop  to  0.08  or  lower);  a  statewide 
program  for  stopping  motor  vehicles  on 
a  nondiscriminatory,  lawful  basis  for  the 
purpose  of  determining  whether  the 
drivers  are  under  the  influence  of 
alcohol;  a  self-sustaining  drunk  driving 
prevention  program;  and  an  effective 
system  for  preventing  operators  of  motor 
vehicles  under  age  21  from  obtaining 
alcoholic  beverages.  Under  the  statute, 
an  eligible  State  may  receive,  as  a  basic 
grant.  65  percent  of  the  amount  of  funds 
apportioned  to  the  State  in  that  fiscal 
year  under  this  section. 

The  elements  of  these  basic  grant 
criteria  and  the  manner  in  which  States 
must  demonstrate  compliance  are 
explained  fully  below. 

1.  Expedited  Administrative  Driver's 
License  Suspension  or  Revocation 
System 

To  qualify  under  section  410(c)(1). 
States  must  provide  for  'an expedited- 
[administrative]  driver's  license 
suspension  or  revocation  system  for 
persons  who  operate  motor  vehicles 
while  under  the  influence  of 
alcohol 

This  criterion  is  essentially  the  same 
as  the  expedited  license  suspension 
criterion  under  the  "old"  section  410. 
There  are  two  modifications.  The  first  of 


Fedwal  Renter  /  Vol.  57.  No.  126  /  Tuesday.  June  30,  1992  /  Rules  and  Regulations  29005 


these  related  to  the  period  of  time  by 
which  administrative  reviews  must  be 
held  and  the  second  to  the  time  by 
which  Ucenses  must  be  suspended  or 
revoked. 

When  section  410  was  enacted 
originally,  on  November  18, 1988,  the 
statute  required  that  States  must 
suspend  or  revoke  an  offender's  driver's 
license  and  hold  an  administrative 
review  (if  the  offender  requested  one) 
within  a  period  of  time  that  was  defined 
by  the  statute. 

On  November  5, 1990,  Congress 
enacted  three  technical  corrections  to 
section  410.  One  of  these  corrections 
removed  the  requirement  that  the 
administrative  review  must  be  held 
withint  he  statutory  time  frame.  Under 
the  correction.  States  were  still  required 
to  provide  offenders  with  the  right  to  an 
administrative  review  of  a  license 
suspension  or  revocation  action  and  the 
officer  was  required  to  provide  the 
offender  with  notice  of  this  right,  but  the 
review  was  no  longer  required  to  be 
conducted  within  a  defmed  period  of 
time.  The  statute  continued  to  require 
that  the  suspension  or  revocation  occur 
within  the  statutory  time  frame. 

With  regard  to  this  element  of  the 
criterion,  the  provisions  of  the  "new" 
section  410  track  the  original  language  in 
section  410,  rather  than  the  amended 
language  that  was  corrected  in 
November  1990.  Accordingly,  to  meet 
this  aspect  of  this  criterion.  States  must 
once  again  hold  administrative  reviews 
(if  requested)  as  well  as  suspend  or 
revoke  licenses  within  the  period  of  time 
that  is  defined  by  the  statute.  The 
administrative  review  need  not  amount 
to  a  full  hearing,  but  it  must  provide  the 
offender  with  some  opportunity  to  be 
heard. 

While  this  change  to  section  410  may 
make  it  slightly  more  difficult  for  States 
to  qualify  for  section  410  incentive  grant 
funds,  the  second  modiHcation  should 
facilitate  the  States'  ability  to  comply. 
Until  now,  the  statutory  time  frame  was 
defined  as  15  days,  or  30  days  if  the 
State  could  show  that  meeting  the  15- 
day  requirement  would  impose  a 
hardship  on  the  State.  In  other  words. 
States  were  required  to  suspend  or 
revoke  licenses  (and  hold  administrative 
reviews,  under  the  original  statute),  not 
later  than  15  days  after  the  individual 
received  notice  of  the  suspension  or  , 
revocation  (30  days  if  the  State  could 
show  that  meeting  the  15-day 
requirement  would  impose  a  hardship 
on  the  State).  Under  the  "new"  section 
410,  these  events  must  take  place  not 
later  than  30  days  after  the  individual 
receives  notice.  States  are  no  longer 
required  to  meet  a  15-day  requirement 
or  to  make  a  showing  of  hardship. 


Under  the  "old  "  section  410 
implementing  regulation.  States  that 
qualified  for  funding  by  meeting  the  15- 
day  requirement  were  eligible  for  a  30 
percent  basic  grant.  States  that  qualiHed 
by  meeting  the  30-day  requirement  and 
demonstrating  hardship  were  eligible  for 
only  a  20  percent  grant  Under  today's 
Hnal  rule,  all  States  that  qualify  for  a 
basic  grant  will  be  eligible  for  65  percent 
of  the  amount  of  funds  apportioned  to 
the  State  in  that  fiscal  year  under  this 
section. 

The  statute  now  requires,  under  this 
criterion,  that  eligible  states  must 
provide  for  an  administrative  driver's 
license  suspension  or  revocation  system 
that  contains  the  following  elements:  (1) 
Law  enforcement  officers  must  take 
possession  of  a  person's  driver's  license 
if  the  person  fails  a  chemical  test  or 
refuses  to  take  one:  (2)  officers  must 
serve  offenders  with  notice  of  the 
suspension  or  revocation  and  of  their 
rights,  including  the  right  to  an 
administrative  review;  (3)  the  officers 
must  immediately  forward  a  report  to 
the  appropriate  licensing  agency  within 
the  State;  (4)  due  process  must  be 
ensured  by  providing  offenders  with  the 
right  to  an  administrative  review;  (5)  the 
period  of  suspension  or  revocation  must 
be  not  less  than  90  days  for  first 
offenders  and  not  less  than  1  year  for 
repeat  offenders;  and  (6)  the 
administrative  review  must  take  place 
and  the  suspension  or  revocation,  if  any, 
take  effect  not  later  than  30  days  after 
the  individual  receives  notice. 

Portions  of  §  1313.5  of  the  agency's 
implementing  regulation,  relating  to  the 
expedited  administrative  driver's  license 
suspension  requirements,  have  been 
changed  accordingly.  Other  portions  of 
this  section  of  the  regulation  have 
remained  unchanged. 

For  example.  States  will  still  be 
permitted  to  meet  this  criterion  as  either 
"Law  States"  or  "Data  States."  To 
qualify  as  a  Law  State,  the  State  must 
have  a  law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
expedited  administrative  suspension 
system  criterion.  Law  States  may 
demonstrate  compliance  in  the  first 
fiscal  year  the  State  receives  a  basic 
grant  based  on  this  criterion,  by 
submitting  a  copy  of  its  conforming  law, 
regulation  or  binding  policy  directive. 

A  State  that  does  not  have  a 
conforming  law.  regulation  or  binding 
policy  directive  may  qualify  as  a  Data 
State.  To  demonstrate  compliance, 
however,  such  a  State  must  also  submit 
data. 

For  a  full  discussion  on  these  portions 
of  the  regulation,  interested  parties  are 


encouraged  to  review  the  agency's 
NPRM  dated  June  26, 1989  (54  FR  26783) 
and  final  rules  dated  January  12, 1990 
(55  FR  1185)  and  May  1, 1991  (56  FR 
19930). 

2.  Per  se  Level  of  0.10  and  0.08 

To  quaUfy  under  section  410(c)(2), 
States  must  provide: 

(A)  For  each  of  the  TvnX  three  fiscal 
years  in  which  a  grant  is  received,  any 
person  with  a  blood  alcohol 
concentration  of  0.10  percent  or  greater 
when  driving  a  motor  vehicle  shall  be 
deemed  to  be  driving  while  intoxicated: 
and 

(B)  For  each  of  the  last  two  fiscal 
years  in  which  a  grant  is  received,  any 
person  with  a  blood  alcohol 
concentration  of  0.08  percent  or  greater 
when  driving  a  motor  vehicle  shall  be 
deemed  to  be  driving  while  intoxicated. 

This  criterion  is  modeled  after  one  of 
the  basic  requirements  under  the 
agency's  section  408  program.  Under 
section  408,  States  must  provide  that 
any  person  with  a  blood  alcohol 
concentration  (BAG)  of  0.10  percent  or 
greater  when  driving  a  motor  vehicle 
shall  be  deemed  to  be  driving  while 
intoxicated.  In  other  words.  States  must 
establish  a  0.10  per  se  law,  that  makes 
driving  with  a  BAG  of  0.10  percent  or 
above  itself  an  offense.  The  "new" 
section  410  varies  this  requirement,  by 
providing  that  States  must  reduce  the 
per  se  level  to  0.08  or  above  to  continue 
to  qualify  under  this  basic  criterion  after 
the  third  year  of  funding. 

In  this  and  in  other  sections  of  the 
statute,  section  410  uses  the  term 
"blood  alcohol  concentration."  In  its 
implementing  regulation,  the  agency 
has  used  instead  the  term  "alcohol 
concentration,"  since  the  law 
enforcement  community  more  commonly 
uses  samples  of  substances  other  than 
blood,  particularly  breath,  to  determine 
an  individual's  alcohol  concentration 
level. 

As  they  do  under  the  agency's  section 
408  program.  States  must  demonstrate 
compliance  with  this  requirement  by 
submitting  to  the  agency  a  copy  of  their 
laws  adopting  this  per  se  level. 

3.  Statewide  Program  for  Stopping 
Motor  Vehicles 

To  qualify  under  section  410(c)(3), 
States  must  provide  for:  A  statewide 
program  for  stopping  motor  vehicles  on 
a  nondiscriminatory,  lawful  basis  for  the 
purpose  of  determining  whether  or  not 
the  operators  of  such  motor  vehicles  are 
driving  while  under  the  infiuence  of 
alcohol. 

This  is  a  new  criterion  that  was  not 
previously  in  the  agency's  section  408  or 
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410  program.  Today's  final  rule  provides 
that  States  may  demonstrate  compliance 
with  this  criterion  by  submitting  a 
comprehensive  plan  to  conduct  a 
program  under  which:  (1)  Motor  vehicles 
are  stopped  on  a  Statewide  basis;  (2) 
stops  are  made  not  less  than  monthly; 
(3)  stops  are  made  by  both  State  and 
local  (county  and  city)  police  agencies 
and  (4)  effective  public  information 
efforts  are  made  to  inform  the  public 
about  these  enforcement  efforts. 
Alternatively,  if  a  State  already  has  a 
program  in  place,  the  agency  will  accept, 
in  lieu  of  a  comprehensive  plan,  a 
comprehensive  description  of  the  Stated 
current  year's  activities  and  a  brief 
statement  that  similar  activities  will 
continue  in  the  following  year. 

By  requiring  that  States  conduct  a 
program  on  a  Statewide  basis  not  less 
than  monthly.  NHTSA  does  not  mean  to 
require  that  States  must  conduct  their 
programs  in  each  geographic  area  of  the 
State  in  each  calendar  month,  but  that 
some  activity  must  be  conducted  in  the 
State  in  each  month  and  the  program 
must  not  be  limited  in  its  geographic 
scope.  The  program  must  be  conducted 
in  a  number  of  and  at  varied  locations 
throughout  the  State. 

Sutes  must  also  submit  guidelines, 
policies  or  operation  procedures 
governing  the  Statewide  program  for 
stopping  motor  vehicles  and  provide 
dates,  approximate  locations  and 
participating  police  agencies  for 
programs  planned  in  the  upcoming  year. 

To  qualify  for  funding  in  subsequent 
years,  the  State  must  submit  information 
documenting  that  the  prior  year's  plan 
was  effectively  implemented.  The 
information  must  document  that 
programs  were  conducted,  and  identify 
which  police  agencies  were  involved 
and  the  dates,  times  and  duration  of 
these  programs.  It  must  also  report 
public  information  events  used  to 
publicize  these  programs.  The  State 
need  not  follow  its  plan  precisely,  but 
must  show  that  it  conducted  a  statevvide 
progremi  with  similar  frequency  and 
geographic  distribution  to  that  described 
in  its  plan.  In  addition,  the  State  must 
submit  an  updated  plan  for  conducting 
its  Statewide  program  during  the 
upcoming  year. 

The  agency  expects  most  States  will 
meet  this  criterion  by  describing  their 
plans  for  conducting  a  Statewide 
checkpoint  or  roadblock  program. 
NHTSA  is  aware,  however,  that  the 
courts  in  some  States  have  declared  the 
use  of  checkponts  or  roadblocks  to  be 
unconstitutional  under  their  State 
constitution.  The  agency  does  not  wish 
to  penalize  these  States  unduly  and,  for 
this  reason,  has  attempted  In  this  final 
rule  to  provide  some  flexibility  to  enable 


these  States  to  describe  other  Statewide 
programs  for  stopping  motor  vehicles, 
using  alternative  methods. 

To  be  acceptable,  however,  these 
programs  must  meet  all  the  criteria 
noted  above.  In  addition,  they  must 
authorize  law  enforcement  officers  to 
stop  individuals,  in  a  nondiscriminatory 
and  lawful  manner,  for  the  purpose  of 
determining  whether  those  individuals 
are  driving  while  under  the  influence  of 
alcohol,  without  requiring  that  the 
officer  first  observe  behavior  that  would 
give  rise  to  probable  cause  or  a 
reasonable  suspicion  to  believe  such  an 
offense  had  been  committed.  NHTSA  is 
not  aware  of  any  State  program 
currently  being  conducted  that  meets 
these  requirements,  but  invites  States  to 
develop  programs  that  accomplish  these 
objectives. 

4.  Self-Sustaining  Drunk  Driving 
Prevention  Program. 

To  qualify  under  section  410(c)(4), 
States  must  provide  for  A  self- 
sustaining  drunk  driving  prevention 
program  under  which  a  significant 
portion  of  the  fines  or  surcharges 
collected  from  individuals  apprehended 
and  fined  for  operating  a  motor  vehicle 
while  under  the  influence  of  alcohol  are 
returned,  or  an  equivalent  amount  of 
non-Federal  funds  are  provided,  to  those 
communities  which  have  comprehensive 
programs  for  the  prevention  of  such 
operations  of  motor  vehicles. 

This  criterion  is  identical  to  the 
second  basic  criterion  under  the  "old" 
section  410  program,  as  amended  on 
November  5. 1990.  The  three  most 
essential  elements  of  this  criterion  are: 
(1)  The  State,  through  its  communities, 
must  institute  a  "comprehensive"  drunk 
driving  prevention  program;  (2)  while 
the  program  may  not  be  completely 
"self-sustaining,"  a  significant  portion  of 
its  costs  must  be  supported  with  non- 
Federal  funds;  and  (3)  a  significant 
portion  of  the  fines  or  surcharges 
generated  by  drunk  driving  prevention 
programs,  or  an  equivalent  amoiuit. 
must  be  used  for  the  program's 
continued  operation. 

The  portion  of  the  agency's  regulation 
that  implements  this  criterion  has  not 
been  changed,  except  that  it  has  been 
reorganized  to  make  it  more  readable. 
NHTSA  would  like  to  take  this 
opportimity  to  provide  clarification 
regarding  certain  aspects  of  this  portion 
of  the  regulation,  to  assist  States  in . 
developing  their  applications  and  to 
expedite  the  agency's  review  of 
applications  in  the  future. 

The  regulation  provides  that  to  qualify 
a  State  must,  among  other  things, 
describe  its  criteria  and  procedures  for 
reviewing  community  programs  to 


determine  whether  they  are 
comprehensive,  as  defined  in 
S  1313.3(b). 

Section  1313.3(b)  details  the  minimum 
requirements  of  a  comprehensive  drunk 
driving  prevention  program.  NHTSA 
would  like  to  clarify  that,  for  the 
purpose  of  this  incentive  grant  program, 
it  is  not  sufficient  for  a  State  to  have 
comprehensive  traffic  safety  programs 
that  contain  an  element  dedicated  to 
alcohol  or  dnig  issues.  To  meet  the 
minimum  requirements,  such  programs 
must  be  comprehensive  programs  to 
prevent  drunk  driving.  The  programs 
must  also  contain  all  the  components 
listed  in  S  1313.3(b)  of  the  agency's 
regulation. 

For  the  purpose  of  this  criterion,  the 
agency  has  defined  "centralized  States" 
to  mean  those  States  that  collect 
revenues  at  the  State  level  and  then 
distribute  those  revenues  to 
communities.  "Other  States  "  include 
States  that  do  not  have  a  purely 
centralized  system. 

The  regulation  provides  that 
"centralized  States"  must  describe  their 
criteria  and  procedures  for  reviewing 
community  programs.  They  may  do  so. 
for  example,  bysubmitting  their 
regulations  or  binding  policy  guidelines 
that  require  communities  to  have 
comprehensive  drunk  driving  prevention 
programs  that  meet  the  minimum 
requirements  established  in  NHTSA's 
definition  of  that  term,  to  be  eligible  for 
receiving  revenues  for  these  programs. 

"Other"  States' may  s&tisfy  this 
requirement  instead  by  showing  with 
detailed  examples  of  specific  community 
programs  that  such  programs  are 
comprehensive.  The  agency  encourages 
all  States  to  submit  at  least  one  detailed 
example  of  a  representative 
comprehensive  program.  In  our  past 
reviews  of  section  410  applications, 
these  examples  have  greatly  assisted 
the  reviewers  to  understand  the  State's 
program  and  to  determine  its 
compliance.  These  examples  should 
provide  sufficient  detail  to  show  that 
activities  were  conducted  in  each  of  the 
four  areas  described  in  the  regulation's 
definition  for  comprehensive  drunk 
driving  prevention  program,  that  public 
and  private  entities  were  involved,  and 
that  activities  are  sustained  over  time. 
This  information  can  be  provided  by 
submitting  the  community  program's 
annual  plan,  its  annual  report  or  specific 
program  materials  from  activities 
covering  each  of  the  four  areas. 

In  addition.  States  must  describe  their 
procedures  for  returning  or  providing 
revenues  to  communities  that  have 
comprehensive  drunk  driving  prevention 
programs.  These  procedures  must  cover 
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the  application  process,  eligibility 
requirements  that  meet  the  minimum 
criteria  for  a  comprehensive  drunk 
driving  program  as  defmed  in  the 
agency's  regulation,  payment  process, 
review  and  approval  procedures  as  well 
as  the  procedures  for  collecting  and 
dispersing  revenues  to  qualifled 
communities. 

For  a  complete  discussion  on  other 
portions  of  the  agency's  implementing 
regulation  regarding  this  criterion, 
interested  persons  are  encouraged  to 
review  NHTSA's  final  rules  published 
on  January  12. 1990  (55  FR  1185)  and 
May  1. 1991  (56  FR  19930). 

5.  Minimum  Drinking  Age  Prevention 
Program 

To  qualify  under  section  410(c)(5), 
States  must  provide  for:  An  effective 
system  for  preventing  operators  of  motor 
vehicles  under  age  21  from  obtaining 
alcoholic  beverages. 

This  criterion  is  virtually  identical  to 
one  of  the  four  supplemental  grant 
,  criteria  contained  in  the  "old"  section 
410  program.  However,  in  this  interim 
final  rule,  NHTSA  has  modified  the 
agency's  regulation  to  simpUfy  the 
minimum  requirements  States  are 
required  to  meet  and  to  facilitate  the 
States'  ability  to  demonstrate 
compliance  with  these  requirements. 

States  are  still  required  to  issue 
driver's  licenses  to  individuals  under, 
age  21  that  are  easily  distinguishable  in 
appearance  from  driver's  licenses  issued 
to  individuals  21  years  of  age  and  older. 
In  addition.  States  must  have  programs 
that  meet  the  following  four  elements: 

States  must  provide  public 
information  to  underage  drivers.  States 
may  decide  how  best  to  accomplish  this. 
Methods  of  providing  this  information 
include  mandatory  licensing  ceremonies, 
relevant  questions  on  Hcensing 
examinations,  and  distribution  of 
brochures  or  pamphlets  at  the  time  of 
licensing. 

States  must  also  have  a  program  for 
alcohol  beverage  retailers  and  servers 
addressing  both  on-  and  off-premise 
consumption.  For  example,  retailers  and 
servers  should  be  informed  of  the  laws 
and  the  criminal,  civil  and 
administrative  penalties  regarding  the 
sale  of  alcoholic  beverages  to  persons 
under  the  age  of  21.  Retailers  and 
servers  should  work  to  train  all  persons 
who  sell  or  serve  alcoholic  beverages, 
and  include  in  such  training  information 
on  the  laws  applicable  to  underage 
drinkers,  techniques  in  recognizing  and 
confiscating  fake  or  altered 
identification  and  procedures  for 
refusing  to  sell  alcoholic  beverages  to 
underage  purchasers.  In  addition, 
retailers  and  servers  should  use  point- 


of-sale  signage  as  appropriate  to 
indicate  that  alcoholic  beverages  will 
not  be  sold  to  underage  customers. 
States  may  wish  to  coordinate  this 
program  with  the  State's  alcohol  control 
agency. 

In  addition.  States  must  have  an 
overall  enforcement  strategy  directed  at 
the  sale  and  purchase  of  alcoholic 
beverages  involving  individuals  under 
the  age  of  21.  This  strategy  may  include 
elements  such  as:  Periodic  "sting" 
operations  to  identify  retail 
establishments  that  are  selling  alcoholic 
beverages  to  underage  customers: 
focused  patrols  that  target  areas  or 
activities  where  youth  are  likely  to 
consume  alcoholic  beverages:  a  "keg  ID" 
program  that  matches  all  kegs  sold  with 
the  purchaser  requesting  all  youth 
involved  in  alcohol-related  offenses  to 
identify  how  and  where  alcohol  was 
obtained;  a  procedure  for  tracking 
retailers  found  to  be  in  violation  of  age 
21  laws;  and  training  for  police  line  and 
management  personnel  in  effective 
enforcement  of  age  21  laws. 

Finally,  States  must  provide  for  a 
prevention  program  which  enlists  the 
aid  of  individuals  under  the  age  of  21. 
Examples  of  such  programs  include  a 
States  youth  advisory  board.  Statewide 
youth  prevention  conferences,  a 
Statewide  student  safety  organization 
and  a  State  project  graduation  program. 
This  program  should  include  public 
information  regarding  the  legal,  health 
and  social  consequences  of  underage 
drinking. 

To  demonstrate  compliance  with  this 
criterion  in  the  first  Hscal  year  the  State 
receives  a  basic  grant,  the  State  must 
submit  a  plan  to  conduct  a  program  that 
includes  the  four  elements  described 
above.  In  addition,  the  State  must 
submit  sample  driver's  licenses  issued  to 
persons  both  under  and  over  21  years  of 
age.  To  demonstrate  compliance  in 
subsequent  fiscal  years,  the  State  must 
also  submit  an  updated  plan  for 
conducting  its  underage  drinking 
program  in  the  following  year  and 
information  documenting  that  the  prior 
year's  plan  was  effectively 
implemented. 

The  information  should  address  the 
following  types  of  questions:  How  was 
public  information  distributed  to  young 
drivers  on  a  Statewide  basis?  How  were 
alcohol  retailers  informed  of  the  law? 
What  efforts  were  made  to  train  alcohol 
retailers?  What  point  of  sale  signage 
was  distributed  Statewide?  What 
Statewide  enforcement  strategies  were 
employed?  What  police  training  was 
developed  in  effective  underage  drinking 
enforcement?  What  Statewide 
prevention  program  involving  youth  was 


employed  to  address  the  finderage 
drinking  problem? 

Since  these  changes  relax  the 
requirements  that  States  must  me^et  to 
qualify  for  an  incentive  grant  based  on 
this  criterion,  they  are  effective 
immediately.  The  agency  requests 
comments  on  these  proposed  changes. 
Any  further  modifications  made  to  this 
portion  of  the  regulation  would  be 
published  in  a  separate  final  rule.  Until 
such  a  document  is  published,  the 
requirements  set  forth  in  today's  interim 
final  rule  will  govern. 

Supplemental  Grant  Criteria 

In  section  410(e),  the  Act  provides  for 
seven  separate  supplemental  grant 
programs.  States  that  are  eligible  for 
basic  grants  and  also  meet  one  or  more 
of  the  supplemental  criteria,  may  receive 
supplemental  grants.  These 
supplemental  grant  programs  include:  (1) 
Per  se  level  of  0.02  for  persons  under  age 
21;  (2)  open  container  and  consumption 
law;  (3)  suspension  of  registration  and 
return  of  license  plates  of  certain 
offenders;  (4)  mandatory  blood  alcohol 
concentration  testing  programs  for 
certain  drivers;  (5)  drugged  driving 
prevention  program;  (6)  per  se  level  of 
0.08  and  (7)  program  for  acquiring  and 
using  video  equipment  for  the  detection 
of  drunk  and  drugged  drivers. 

Under  the  statute,  a  State  is  eligible  to 
receive  a  supplemental  grant  for  having 
a  per  se  level  of  0.08  percent  during  the 
first  three  fiscal  years  in  which  a  basic 
grant  is  received,  but  not  in  subsequent 
years.  There  is  no  such  restriction  on 
any  of  the  other  supplemental  grants.  A 
State  that  is  eligible  for  any  of  these 
supplemental  grant  programs  may 
receive  5  percent  of  the  amount 
apportioned  to  the  State  in  the  fiscal 
year  under  this  section  for  each  grant. 

The  elements  of  these  supplemental 
grant  criteria,  and  the  manner  in  which 
States  must  demonstrate  compliance  are 
explained  fully  below. 

1.  Perse  Level  of  0.02  for  Persons  Under 
Age  21. 

To  qualify  for  a  supplemental  grant 
under  section  410(e)(1),  a  State  must  be 
eligible  for  a  basic  grant  and  provide 
that:  any  person  under  age  21  with  a 
blood  alcohol  concentration  of  0.02 
percent  or  greater  when  driving  a  motor 
vehicle  shall  be  deemed  to  be  driving 
while  intoxicated. 

In  other  words.  States  must  establish 
a  0.02  per  se  law  for  persons  under  the 
age  of  21,  that  makes  driving  with  a  BAG 
of  0.02  percent  or  above  itself  an  offense 
for  such  persons.  A  State,  of  course,  may 
choose  to  establish  a  per  se  law  at  less 
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than  0.02.  Such  a  State  would  also  be 
eligible. 

While  the  agency's  section  408 
program  required  that  States  establish 
an  illegal  per  se  level,  a  criterion  for  a 
lower  per  se  level  for  persons  under  the 
age  of  21  is  new  and  was  not  previously 
included  in  either  the  section  408  or  410 
program. 

Under  section  408,  to  be  eligible  for  a 
basic  grant.  States  are  required  to 
establish  0.10  as  the  illegal  per  se  level 
for  the  purpose  of  both  administrative 
and  criminal  sanctions.  The  section  410 
criteria  for  a  basic  grant,  described 
elsewhere  in  today's  final  rule,  continue 
to  call  for  States  to  adopt  per  se  levels 
at  0.10  andO.08  for  administrative  and 
criminal  sanctions.  However,  the  agency 
beheves  it  is  unwarranted  to  require 
that  States  apply  criminal  sanctions  to 
youth  found  to  be  driving  with  an 
alcohol  concentration  level  of  0.02. 
NiHTSA  believes  that  licensing 
sanctions  are  sufficiently  effective  for 
these  offenses.  Accordingly,  the 
regulation  reflects  this  distinction. 

A  State  must  demonstrate  compliance 
with  this  requirement  by  submitting  to 
the  agency  a  copy  of  its  law  adopting 
this  per  se  level. 

2.  Open  Container  and  Consumption 
Law 

To  qualify  for  a  supplemental  grant 
under  section  410(e)(2),  a  State  must  be 
eligible  for  a  basic  grant  and  make: 
unlawful  the  possession  of  any  open 
alcoholic  beverage  container,  or  the 
consumption  of  any  alcoholic  beverage, 
in  the  passenger  area  of  any  motor 
vehicle  located  on  a  public  highway  or 
the  right-of-way  of  a  public  highway, 
except — 

(A)  As  allowed  In  the  passenger  area, 
by  persons  (other  than  the  driver),  of 
any  motor  vehicle  designed  to  transport 
more  than  10  passengers  (including  the 
driver)  while  being  used  to  provide 
charter  transportation  of  passengers;  or 

(B)  As  otherwise  specifically  allowed 
by  such  State. with  the  approval  of  the 
Secretary,  but  in  no  event  may  the 
driver  of  such  motor  vehicle  be  allowed 
to  possess  or  consume  an  alcoholic 
beverage  in  the  passenger  area. 

This  criterion  is  identical  to  the 
supplemental  open  container  and 
consumption  law  requirement  in  the 
"old"  section  410  statute.  What  has 
changed  is  the  amount  of  funds  that 
qualifying  States  are  eligible  to  receive. 
The  provisions  of  the  "old"  law 
provided  that  ehgible  States  could 
receive  a  supplemental  grant  for  up  to  25 
percent  of  ite  FY  1989  section  402 
apportionment  (States  were  eligible  for 
a  10  percent  grant  for  each  of  the  other 
supplemental  criteria.)  The  agency's 


implementing  regulation  provided  that 
States  could  qualify  for  a  10  percent 
grant  by  submitting  a  law.  regulation  or 
binding  policy  directive  which  provides 
for  each  element  of  the  unlawful  open 
container  and  consumption  of  alcohol 
requirement.  States  could  qualify  for  a 
25  percent  grant  by  showing  also  that  its 
law  provides  for  meaningful  penalties 
and  submitting  data  demonstrating  that 
the  State  maintains  an  effective  and 
highly  visible  enforcement  program.  ♦ 

Under  the  "new"  section  410,  a  State 
may  qualify  for  only  5  percent  of  the 
amount  apportioned  to  the  State  in  the 
fiscal  year  under  this  section  for  each 
grant,  which  is  the  same  amount 
available  for  complying  with  each  of  the 
other  supplemental  grants.  NHTSA 
believes  ^e  additional  information  and 
data  States  were  required  to  submit  to 
qualify  for  the  25  percent  grant  are 
unwarranted  now  that  States  are 
eligible  for  a  grant  of  only  5  percent.  In 
this  interim  final  rule,  NHTSA  has 
deleted  these  additional  requirements 
and  adopted  instead  the  requirements 
States  previously  had  to  meet  to  qualify 
for  a  10  percent  grant. 

For  a  full  discussion  of  these 
requirements,  interested  persons  are 
encouraged  to  read  the  agency's  NPRM, 
published  on  June  26. 1989  (54  FR  28783) 
and  final  rule,  published  on  January  12. 
1991  (55  FR  1185). 

3.  Suspension  of  Registration  and 
Return  of  License  Plate  Program 

To  qualify  for  a  supplemental  grant 
under  section  410(e)(3),  a  State  must  be 
eligible  for  a  basic  grant  and  provide  for 
the  suspension  of  the  registration  of,  and 
the  return  to  such  State  of  the  license 
plates  for  an  individual  who — 

(A)  has  been  convicted  on  more  than  1 
occasion  of  an  alcohol-related  traffic 
offense  within  any  5-year  period 
following  the  date  of  the  enactment  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991;  or 

(B)  has  been  convicted  of  driving 
while  his  or  her  driver's  license  is 
suspended  or  revoked  by  reason  of  a 
conviction  for  an  alcohol-related  traffic 
offense.  A  State  may  provide  limited 
exceptions  in  certain  circumstances. 

This  supplemental  criterion  is 
essentially  the  same  as  the  suspension 
of  registration  and  return  of  license 
plate  program  criterion  in  the  "old" 
section  410.  The  portion  of  the  regulation 
implementing  this  provision  will, 
therefore,  be  adopted  with  only 
technical  modifications. 

In  its  final  rule  dated  (anuary  12. 1990 
(55  FR  1185, 1198).  NHTSA  indicated 
that  it  would  accept  under  this  criterion 
a  program  under  which  motor  vehicles, 
rather  than  motor  vehicle  licenses,  are 


confiscated.  The  agency  wishes  to 
clarify  that  it  will  also  accept  other 
methods  of  Immobilizing  a  vehicle,  such 
as  "booting"  a  vehicle  as  well  as 
suspending  a  person's  registration  or 
impounding  or  confiscating  his  or  her 
license  plates  or  vehicle. 

As  before,  to  demonstrate  compliance 
in  the  first  year  a  State  receives  this 
grant,  the  State  must  submit  a  copy  of  its 
law,  regulation  or  binding  policy 
directive  (which  may  include  Statewide 
published  guidelines)  governing  its 
suspension  of  registration  and  return  of 
license  plate  program.  This  document 
must  establish  the  conditions  under 
which  license  plates  may  be  released  by 
the  State  and  provide  that  releases  are 
made  only  in  exceptional  circumstances 
specific  to  the  offender's  motor  vehicle. 
In  addition,  the  agency  must  be  able  to 
determine',  based  on  the  information 
provided,  that  these  exceptions  do  not 
result  in  unrestricted  reinstatement  of 
registrations  or  the  unrestricted  returns 
of  license  plates  or  motor  vehicles. 
In  subsequent  years,  a  State  must 
submit,  in  addition  to  the  information 
described  above,  data  showing  the 
number  of  registrations  suspended  and 
license  plates  retiuned,  that  the  average 
length  of  suspension  terms  meets  the 
regulatory  definition,  and  the  number, 
reasons  for  and  conditions  under  which 
hardship  exemptions  were  granted.  The 
State  may  provide  the  necessary  data 
based  on  a  representative  sample. 

For  additional  information  on  this 
portion  of  the  regulation,  interested 
persons  are  encouraged  to  read  the 
agency's  NPRM.  published  on  June  28. 
1989  (54  FR  28783)  and  final  rule, 
published  on  January  12, 1991  (55  FR 
1185). 

4.  Mandatory  Blood  Alcohol 
Concentration  Testing  Programs 

To  qualify  for  a  supplemental  grant 
under  section  410(e)(4),  a  State  must  be 
eligible  for  a  basic  grant  and  provide  for 
mandatory  blood  alcohol  concentration 
testing  whenever  a  law  enforcement 
officer  has  probable  cause  under  State 
law  to  believe  that  a  driver  of  a  motor 
vehicle  involved  in  a  crash  resulting  in 
the  loss  of  human  life  or  serious  bodily 
injury,  has  committed  an  alcohol-related 
traffic  offense. 

This  criterion  also  is  based  on  a 
supplemental  grant  criterion  under  the 
"old"  section  410.  In  this  interim  final 
rule,  NHTSA  has  adopted  this  portion  of 
the  implementing  regulation  without  any 
substantive  changes. 

As  explained  in  greater  detail  In  the 
agency's  final  rule  dated  January  12. 
1990  (55  FR  1185, 1195),  if  a  State 
requires  that  testing  be  conducted,  the 
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agency  will  permit  the  State  (which 
would  be  considered  to  be  a  "Law" 
State  under  this  particular  grant)  to 
demonstrate  compliance  in  the  first  year 
it  receives  the  grant  by  subniitting  a 
copy  of  its  law,  regulation  or  binding 
policy  directive  governing  the  State's 
mandatory  BAC  testing  program.  The 
State  will  not  be  required  to  submit  data 
to  demonstrate  compliance  in  the  Hrst 
fiscal  year.  Data  must  be  submitted  in 
subsequent  years,  however,  showing  the 
number  of  drivers  involved  in  fatal  and 
serious  bodily  injury  crashes  and  that, 
when  there  was  probable  cause  to 
believe  that  the  driver  had  committed  an 
alcohoi-related  traffic  offense, 
substantially  all  of  these  drivers  were 
tested  for  alcohol  content  and  the 
results  were  reported  to  the  State.  The 
State  can  provide  the  necessary  data 
based  on  a  representative  sample. 

A  State  that  does  not  require  testing 
(a  "Data"  State  under  this  particular 
grant)  must  demonstrate  compliance  in 
the  first  and  in  subsequent  years  by 
submitting  a  copy  of  its  law,  regulation 
or  binding  policy  directive  governing  the 
State's  BAC  testing  program,  plus  data 
showing  the  number  of  drivers  involved 
in  fatal  and  serious  bodily  injury 
crashes  and  that,  when  there  was 
probable  cause  to  believe  that  the  driver 
had  committed  an  alcohol-related  traffic 
offense,  substantially  all  of  these  drivers 
were  tested  for  alcohol  concentration 
and  the  results  were  reported  to  the 
State.  The  State  can  provide  the 
necessary  data  based  on  a 
representative  sample.  While  a  Data 
State's  law  does  not  need  to  make  post- 
crash  BAC  testing  mandatory,  it  must 
give  law  enforcement  officers  authority 
to  conduct  this  testing  and  establish  all 
other  elements  of  this  criterion.  In  other 
wordst  a  Data  State  need  not  require  its 
enforcement  officers  to  order  testing  in 
every  instance  in  which  probable  cause 
exists,  but  the  State  must  provide 
officers  with  authority  to  require  that 
drivers  submit  to  testing. 

Interested  persons  may  obtain 
additional  information  regarding  this 
criterion  by  reading  the  agency's  NPRM. 
published  on  June  26, 1989  (54  FR  26783) 
and  final  rule,  published  on  Janaury  12, 
1991  (55  FR  1185). 

5.  Drugged  Driving  Prevention 

To  qualify  for  a  supplemental  grant 
under  section  410(e)(5).  a  State  must  be 
eligible  for  a  basic  grant  and  provide  for 
a  comprehensive  drugged  driving 
prevention  program  that  meets  the  four 
elements  in  the  statute. 

Hieiirst  element  is  modeled  after  the 
basic  grant  prompt  suspension  criterion 
in  section  408,  but  expands  that  criterion 
to  address  the  drugged  driving  problem. 


It  requires  that  State  laws:prohibit 
individuals  from  driving  or  being  in 
actual  physical  control  of  a  vehicle   ^ 
while  under  the  influence  of  alcohol, 
drugs  or  a  combination  of  these 
substances:  establish  implied  consent  to 
being  tested  for  alcohol  or  drugs  for 
persons  who  operate  a  motor  vehicle  in 
the  State;  and  promptly  suspend  the 
driver's  license  of  drivers  who  are 
determined,  on  the  basis  of  one  or  more 
tests,  to  have  been  under  the  influence 
of  drugs  while  operating  a  motor  vehicle 
or  refuse  to  submit  to  such  tests.  As  in 
section  408,  the  suspension  must  last  for 
not  less  than  90  days  in  the  case  of  first 
o^enders  and  not  less  than  one  year  in 
the  case  of  repeat  offenders.  To  ' 

demonstrate  compliance  with  this 
element  in  the  first  and  in  subsequent 
years,  a  State  must  submit  a  conforming 
law.        / 

Similarly,  the  second  element  is 
modeled  after  the  special  grant 
minimum  sentencing  criterion  in  section 
408,  but  expands  that  criterion  to 
address  the  drugged  driving  problem.  It 
requires  that  State  laws  provide  that,  for 
individuals  convicted  of  driving  under 
the  influence  of  dnigs  or  alcohol  or  both: 
first  offenders  must  have  their  drivers' 
licenses  suspended  for  90  days  and 
either  be  imprisoned  for  48  consecutive 
hours  or  perform  100  hours  of 
commuiiity  service;  second  offenders 
within  a  five-year  period  must  have 
their  licenses  revoked  for  one  year  and 
be  Imprisoned  for  ten  days;  and  third 
offenders  within  a  five-year  period  must 
have  their  licenses  revoked  for  three 
years  and  be  imprisoned  for  120  days. 
Persons  convicted  of  driving  «vith  a 
suspended  or  revoked  license  or  in 
violation  of  a  license  restriction  imposed 
as  a  result  of  a  conviction  for  driving 
while  under  the  influence  of  drugs  or 
alcohol  or  both  must  be  imprisoned  for 
30  days  and,  upon  release,  receive  an 
additional  period  of  license  suspension 
or  revocation  of  not  less  than  the  period 
that  was  remaining  in  effect  at  the  time 
of  commission  of  the  offense.  To 
demonstrate  compliance  with  this 
element  in  the  first  and  in  subsequent 
years,  a  State  must  submit  a  conforming 
law. 

The  third  element  requires  that  States 
provide  for  an  effective  system  for  the 
detection  of  driving  under  the  influence 
of  drugs,  the  administration  of  tests  to 
drivers  who  law  enforcement  officers 
believe  have  committed  a  traffic  offense 
related  to  the  use  of  drugs  and,  where 
there  is  probable  cause,  the  prosecution 
of  those  persons  who  are  determined  on 
the  basis  of  one  or  more  tests  to  have 
been  operating  a  motor  vehide  while 
under  the  influence  of  drugs  and  those 
who  refuse  to  submit  to  such  tests.  The 


statute,  in  the  subsections  pertaining  to 
this  element  and  also  the  first  element  of 
this  criterion,  refers  to  chemical  tests. 
The  agency  notes  that  other  types  of 
tests  are  commonly  employed  by  law 
enforcement  officers  to  determine 
whether  a  driver  has  been  operating  a 
motor  vehicle  while  under  the  influence 
of  drugs,  and  has  therefore  avoided  use 
of  the  term  chemical  in  this  portion  of 
the  regulation. 

To  demonstrate  compliance  with  this 
element  in  the  first  and  in  subsequent 
years,  a  State  must  docimient  that  it 
participates  in  the  Drug  Evaluation  and 
Classification  (DEC)  program  or  an 
equivalent  program  meeting  stfmdards 
for  such  a  program  established  by  the 
International  Association  of  Chiefs  of 
Police  (lACP).  In  addition  to  this 
documentation  and  its  implied  consent 
law,  which  must  be  submitted  to  satisfy 
the  first  element  of  this  criterion,  the 
State  must  also  submit  information  and 
data  showing  that  persons  who  fail  or 
refuse  to  take  the  required  tests  are 
being  prosecuted. 

Ilie  fourth  element  requires  that 
States  have  in  effect  two  of  the 
following  three  programs:  (1)  An 
effective  educational  program  for  the 
prevention  of  driving  under  the 
influence  of  drugs;  (2)  an  effective 
program  for  training  law  enforcement 
officers  to  detect  driving  under  the 
influence  of  controlled  substances;  and 
(3)  an  effective  program  for  the 
rehabilitation  and  treatment  of  those 
convicted  of  driving  under  the  influence 
of  drugs. 

The  agency  believes  that  a  State's 
participation  in  the  DEC  program  or  an 
equivalent  program  meeting  standards 
for  such  a  program  established  by  the 
lACP  would  qualify  a  State  under  the 
second  of  the  three  programs  identified 
under  this  element  We  also  note  that 
States  must  submit,  among  other  things, 
documentation  of  such  participation  to 
demonstrate  compliance  with  the  third 
element  of  this  criterion.  Accordingly,  to 
demonstrate  compliance  with  this  fourth 
element  in  the  first  and  in  subsequent 
years,  the  State  must  submit  either  of 
the  following  (1)  A  description  of  the 
State's  drug  education  program:  or  (2)  a 
description  of  the  State's  drug  treatment 
and  rehabilitation  program. 

&  Per  se  Level  of  0.08 

To  qualify  for  a  supplemental  grant 
under  section  410(e)t6),  a  State  must  be 
eligible  for  a  basic  grant  end  provide 
that:  any  person  with  a  blood  alcohol 
concentration  of  0.08  percent  or  greater 
when  driving  a  motor  vehide  shall  be 
deemed  to  be  driving  while  Intoxicated 
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in  each  of  the  first  three  fiscal  years  in 
which  a  basic  grant  is  received. 

As  explained  earlier  in  this  interim 
final  rule,  to  qualify  for  a  basic  grant  in 
each  of  the  first  three  fiscal  years  in 
which  a  grant  is  received,  States  must 
(among  other  things)  establish  a  0.10  per 
se  law  that  makes  driving  with  a  BAC  of 
0.10  percent  or  above  itself  an  offense. 
After  the  third  year  of  funding,  to  remain 
eligible  for  a  basic  grant.  States  must 
reduce  the  per  se  level  to  0.08  or  above 
to  continue  to  qualify  under  this  basic 
criterion. 

This  supplemental  grant  criterion  was 
intended  to  reward  those  States  that 
establish  a  per  se  level  of  0.08  prior  to 
the  fourth  year  of  funding.  Beginning  in 
the  fourth  year  of  funding,  this 
supplemental  grant  will  no  longer  be 
available. 

States  must  demonstrate  compliance 
with  this  requirement  by  submitting  to 
the  agency  a  copy  of  their  laws  adopting 
this  per  se  level. 

7.  Video  Equipment  Program 

To  qualify  for  a  supplemental  grant 
under  section  410(e)^),  a  State  must  be 
eligible  for  a  basic  grant  and  provide  for. 
a  program  to  acquire  video  equipment  to 
be  used  in  detecting  persons  who 
operate  motor  vehicles  while  under  the 
influence  of  alcohol  or  a  controlled 
substance  and  in  effectively  prosecuting 
those  persons,  and  to  train  personnel  in 
the  use  of  that  equipment. 

This  is  a  new  criterion,  not  previously 
included  in  either  section  408  or  410. 
Today's  final  rule  provides  that,  to 
demonstrate  compliance  with  this 
criterion  in  the  first  fiscal  year  in  which 
a  grant  is  received,  the  State  shall 
submit  a  plan  for  the  acquisition  and  use 
of  video  equipment  in  the  enforcement 
of  impaired  driving  laws.  The  equipment 
must  be  installed  in  police  vehicles. 

The  plan  must  include,  at  a  minimum: 
a  schedule  for  the  areas  where  the 
equipment  has  been  and  will  be 
installed  and  used;  a  plan  for  training 
enforcement  personnel,  prosecutc-s  and 
judges  in  the  use  of  this  equipment:  and 
a  plan  for  public  information  and 
education  programs  to  enhance  the 
deterrent  effect  of  the  equipment. 

To  demonstrate  compliance  in 
subsequent  years,  the  State  must  submit 
information  and  data  on  the  use  and 
effectiveness  of  the  equipment,  along 
with  an  updated  plan  for  any  acquisition 
and  use  of  additional  equipment. 

States  Previously  Eligible 

Section  2004(b)  of  the  ISTEA  provides 
that  States  which  were  eligible  to 
receive  a  grant  under  the  "old"  section 
410  before  December  18, 1991,  may  elect 
to  receive  a  grant  under  that  statute,  in 


lieu  of  a  grant  under  the  "new"  section 
410  in  any  fiscal  year. 

The  States  of  Indiana  and  New 
Mexico  will  have  this  option.  In  any 
fiscal  year,  these  States  may  choose  to 
apply  for  funding  under  the  version  of 
section  410  that  was  in  effect  prior  to 
December  18, 1991,  and  the  regulations 
that  were  in  effect  at  that  time,  rather 
than  apply  for  funding  under  the  section 
410  that  was  enacted  on  December  18, 
1991  and  the  regulations  promulgated 
thereunder.  If  Indiana  or  New  Mexico 
choose  to  apply  for  a  grant  under  the 
"old"  section  410,  the  provisions  of  that 
statute  and  its  implementing  regulation 
would  govern  these  applications  and 
would  determine  such  things  as  the 
application  procedures,  the  eligibility 
requirements,  the  funding  amounts  and 
the  grant  limitations.  For  example,  no 
State  is  eligible  to  receive  grants  under 
the  old  law  in  more  than  three  fiscal 
years. 

Interim  Fuial  Rule 

This  notice  is  published  as  an  interim 
final  rule,  without  prior  notice  and 
opportunity  to  comment.  Because  this 
regulation  relates  to  a  grant  program  the 
requirements  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  553,  are 
not  applicable.  Moreover,  even  if  the 
notice  and  comment  provisions  of  the 
APA  did  apply,  the  agency  believes 
there  is  good  cause  for  finding  that 
providing  notice  and  comment  in 
connection  with  this  rulemaking  action 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest,  since  it 
would  prevent  States  from  applying  for 
grant  funds  in  fiscal  year  1992.  This 
finding  is  based  also  on  the  agency's 
view  that  most  of  the  criteria 
established  in  the  "new"  section  410 
statute  duplicate  or  are  modeled  after 
criteria  previously  contained  in  either 
the  "old"  section  410  law  or  in  section 
408,  for  which  the  agency  has  already 
developed  implementing  regulations. 
These  regulations  were  promulgated 
subject  to  notice  and  a  full  opportunity 
for  the  public  to  comment.  Accordingly, 
there  would  be  little  benefit  gained  by  . 
following  the  notice  and  comment 
•procedures  with  regard  to  the  revisions 
made  by  today's  final  rule. 

As  an  interim  final  rule,  this 
regulation  is  fully  in  effect  and  binding 
after  its  effective  date.  No  further 
regulatory  action  by  NHTSA  is  essential 
to  the  effectiveness  of  this  rule. 
However,  in  order  to  benefit  from 
comments  which  interested  parties  and 
the  public  may  make,  the  agency  is 
requesting  that  comments  be  submitted 
to  the  docket  for  this  notice.  All 
comments  submitted  in  response  to  this 
notice,  in  accordance  with  the 


procedures  outlined  below,  will  be 
considered  by  the  agency.  Following  the 
close  of  the  comment  period.  NHTSA 
will  publish  a  notice  responding  to  the 
comments  and.  if  appropriate.  NHTSA 
will  amend  the  provisions  of  this  rule. 

Written  Comments 

Interested  persons  are  invited  to 
comment  on  this  interim  final  rule.  It  is 
requested,  but  not  required,  that  ten 
copies  be  submitted. 

All  comments  must  be  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15-page  limit.  (49 
CFR  553.21.)  This  limitation  is  intended 
to  encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  July  30, 1992. 
All  comments  received  before  the  close 
of  business  on  the  comment  closing  date 
will  be  considered  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date.  Following  the  close  of  the 
comment  period,  NHTSA  will  publish  a 
notice  responding  to  the  comments  and. 
if  appropriate,  NHTSA  will  amend  the 
provisions  of  this  rule.  NHTSA  will 
continue  to  file  relevant  material  in  the 
docket  as  it  becomes  available  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material.  — 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  self-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Copies  of  all  comments  will  be  placed 
in  Docket  89-02;  Notice  4  of  the  NHTSA 
Docket  Section  in  room  5109,  Nassif 
Building.  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 

This  interim  final  rule  does  not  have 
any  preemptive  or  retroactive  effect.  It 
imposes  no  requirements  on  the  States, 
but  rather  encourages  States  to  adopt 
and  implement  comprehensive  drunk 
driving  prevention  program,  by  offering 
incentive  grant  funds.  The  enabling 
legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 
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Federalism  Assessment 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been 
determined  that  it  will  have  no. 
federalism  implication  that  warrants  the 
preparation  of  a  federalism  assessment. 
The  section  410  grant  program  is  entirely 
optional  for  the  States.  While  many  of 
the  eligibility  requirements  are  highly 
restrictive,  they  are  mandated  by  the 
section  410  statute. 

Economic  and  Other  Effects 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 
"major"  nvithin  the  meaning  of  Executive 
Order  12291  or  "significant"  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  State  participation  in  the 
section  410  program  is  voluntary. 
Accordingly,  a  full  regulatory  evaluation 
is  not  necessary.  Moreover,  this  rule 
merely  modifies  the  existing  section  410 
implementing  regulation  to  reflect 
statutory  changes  enacted  recently  by 
Congress.  Thus,  if  there  were  any 
economic  impacts  associated  with  this 
action,  they  would  flow  from  the  law. 
not  this  nde.    1 1 

When  the  agency  originally 
promulgated  a  regulation  to  implement 
the  section  410  program  on  January  12, 
1990  (55  FR 1185],  it  determined  that  the 
rulemaking  should  be  classified  as 
significant  under  the  Department's 
regulatory  policies  and  procedures.  A 
regulatory  evaluation  was  prepared  at 
that  time  and  placed  in  the  public 
docket  (Docket  No.  89-02;  Notice  2). 
Persons  Intereeted  in  reviewing  this 
document  should  request  it  by  writing  to 
NHTSA's  Docket  Section,  room  5109. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  or  by  calling  the  Docket 
Section  at  (202)  366-4949. 

As  discussed  above,  since  this  matter 
relates  to  grants,  the  notice  and 
comment  requirements  established  in 
the  Administrative  Procedure  Act,  5 
U.S.C  553,  are  not  applicable.  Because 
the  agency  is  not  required  to  publish  a 
notice  of  proposed  rulemaking  regarding 
this  rule,  the  agency  is  not  required  to 
analyze  the  effect  of  this  rule  on  small 
entities,  in  accordance  with  the 
Regulatory  Flexibility  Act  The  agency 
has  nonetheless  evaluated  the  effects  of 
this  interim  final  rule  on  small  entities. 
Based  on  the  evaluation,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  States  will  be 
recipients  of  any  funds  awarded  under 
the  regulation  ^nd,  acoortUngly,  the 


preparation  of  a  Regulatory  FlexibiUty 
Analysis  is  unnecessary. 

The  requirements  in  this  rule  that 
States  retain  and  report  to  the  Federal 
government  information  which 
demonstrates  compliance  with  drunk 
driving  prevention  incentive  grant 
criteria,  are  considered  to  be 
information  collection  requirements  as 
that  term  is  denned  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  part  1320.  Accordingly,  these 
requirements  have  been  submitted  to 
and  approved  by  OMB,  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.).  These  requirements  have 
been  approved  through  11/30/92;  OMB 
No.  2127-0501. 

The  agency  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment. 

List  of  Subjects  in  23  CFR  Part  1S13 

Alcohol  and  alcoholic  beverages. 
'  Drugs.  Grant  program-Transportation. 
Highway  safety. 

In  accordance  with  the  foregoing,  part 
1313  of  title  23  of  the  Code  of  Federal 
Regulations  is  revised  to  read  as 
follows: 

PART  1313— INCENTIVE  GRANT 
CRITERIA  FOR  DRUNK  DRIVING 
PREVENTION  PROGRAVS 


/ 


1313.1  Scop*. 

1313.2  Purpose. 

1313.3  Definition*. 

1313.4  General  requirements. 

1313.5  Requirements  for  a  basic  grant 
131X6    Requirements  for  supplemental 

grants. 
1313.7    Award  procedures. 

1313.6  States  Eligible  under  Old  4ia 
Authority:  23  U.S.C.  410:  delegaUon  of 

authority  at  49  CFR  1.50. 

S  1313.1    Scope. 

This  part  established  criteria,  in 
accordance  with  23  U.S.C.  410,  for 
awarding  incentive  grants  to  States  that 
adopt  and  implement  comprehensive 
drunk  driving  prevention  programs 
which  Include  measures  that  will 
improve  the  effectiveness  of  the 
enforcement  of  State  drunk  and  drugged 
driving  laws. 

S131S,2    Purpose. 

The  purpose  of  this  part  is  to 
encourage  States  to  adopt  and 
implement  comprehensive  drunk  driving 
prevention  programs  which  include 
measures  that  will  discourage 
individuals  from  operating  motor 
vehicles  while  under  the  influence  of 


alcohol.  The  criteria  established  are 
intended  to  ensure  that  the  State  drunk 
driving  prevention  programs  for  which 
incentive  grants  are  awarded  meet  or 
exceed  minimum  levels  designed  to 
improve  the  effectiveness  of  the 
enforcement  of  State  drunk  driving  laws. 
This  part  also  encourages  States  to 
adopt  and  implement  drugged  driving 
prevention  programs. 

S1313J    DeflnHton*. 

(a)  Alcoholic  beverage  has  the 
meaning  given  such  term  in  1 1208J  of 
this  title,  which  implements  section 
158(c)  of  the  National  Minimum  Drinking 
Age  Act  23  U.S.C.  158. 

(b)  A  comprehensive  drunk  driving 
prevention  program  means  a  program 
that  reflects  the  complexity  and  totality 
of  the  State's  alcohol  traffic  safety 
problems,  incorporates  multiple 
approaches  to  these  problems  over  a 
sustained  period  of  time  and  ensures 
that  public  and  private  entities  work  in 
concert  to  address  these  problems.  The 
program  must  include,  at  a  minimum,  the 
following  components: 

(1)  Regulariy  conducted,  peak-hour 
traffic  enforcement  efforts  consisting  of 
measures,  sucA  as  roadside  sobriety 
checkpoints  or  special  DWI  patrols; 

(2)  DWI  prosecution,  adjudication  and 
sanctioning  resources  adequate  to 
handle  increased  levels  of  DWI  arrests; 

(3)  Other  programs  directed  at  forms 
of  prevention  other  than  enforcement 
and  adjudication  activities,  such  as 
school,  worksite  or  community 
education;  designated  driver  programs; 
transportation  alternatives;  responsible 
alcohol  service  programs:  server  training 
or  treatment  programs  and 

(4)  A  pubUc  information  program 
designed  to  make  the  pubUc  aware  of 
the  problem  of  drunk  driving  and  of  the 
efforts  in  place  to  address  it 

(c)  Controlled  Substance  has  the 
meaning  given  such  term  under  section 
102(6)  of  the  Controlled  Substances  Act. 
21  U.S.C.  802(6). 

(d)  Fines  or  surcharges  collected 
means  fines  and  penalties  or  additional 
assessments  collected,  whichever  of 
these  two  amounts  is  greater,  but  it  does 
not  include  user-type  fees. 

(e)  imprisonment  means  confinement 
in  a  jail,  minimum  security  facility, 
community  corrections  facility,  inpatient 
rehabilitation  or  treatment  center,  or 
other  facility,  provided  the  individual 
under  confinement  is  in  fact  being 
detained.  It  does  not  include  house 
arrest. 

(f)  Motor  vehicle  has  the  meaning 
given  such  term  in  {  659.5(c)  of  this  title, 
which  implements  23  U.S.C.  154,  the 
National  Maximum  Speed  LJmit  Act. 
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(g)  Open  alcoholic  beverage  container 
means  any  bottle,  can,  or  other 
receptacle: 

(1)  Which  contains  any  amount  of  an 
alcoholic  beverage  and 

(2)  (i)  Which  is  open  or  has  a  broken 
seal  or 

(ii)  The  contents  of  which  are  partially 
removed. 

(h)  Operating  a  motor  vehicle  while 
under  the  influence  of  alcohol  or  under 
the  influence  of  alcohol  while  operating 
the  motor  vehicle  means  operating  a 
vehicle  while  the  alcohol  concentration 
in  the  blood  or  breath  is  0.10  or  more 
grams  of  alcohol  per  100  milliliters  of 
blood  or  0.10  or  more  grams  of  alcohol 
per  210  liters  of  breath,  as  determined 
by  chemical  or  other  tests. 

(i)  Prompt  means  that  the  period  of 
time  from  arrest  to  suspension  of  a 
driver's  license  does  not  exceed  45  days 
or  does  not  exceed  90  days  and  the 
State  submits  a  plan  showing  how  it 
intends  to  achieve  a  45-day  average. 

(j)  Repeat  offender  means  any  person 
who  a  law  enforcement  officer  has 
probable  cause  under  State  law  to 
believe  has  committed  an  alcohol- 
related  traffic  offense,  and  to  whom  is 
administered  one  or  more  chemical  tests 
to  determine  whether  the  individual  was 
under  the  influence  of  alcohol  while 
operating  the  motor  vehicle  and  who  is 
determined,  as  a  result  of  such  tests,  to 
be  under  the  influence  of  alcohol,  or 
who  refuses  to  submit  to  such  a  test  as 
proposed  by  the  officer,  more  than  once 
in  any  5-year  period  beginning  on  or 
after  December  18, 1991. 

(k)  Serious  bodily  injury  means  an 
injury,  other  than  a  fatal  injury,  which 
prevents  injured  persons  from  walking, 
driving  or  normally  continuing  the 
activities  they  were  capable  of 
performing  before  the  injury  occurred. 

(1}  With  regard  to  an  individual's 
driver's  license,  suspension  or 
revocation  means: 

(1)  For  first  offenses  (other  than 
refusals),  the  temporary  debarring  of  ail 
driving  privileges  for  a  term  of  not  less 
than  90  days,  or  not  less  than  30  days 
followed  immediately  by  a  term  of  not 
less  than  60  days  of  a  restricted, 
provisional  or  conditional  license.  A 
restricted,  provisional  or  conditional 
license  may  be  issued  only  in 
accordance  with  a  State  law,  regulation 
or  binding  policy  directive  establishing 
the  conditions  under  which  a  restricted, 
provisional  or  conditional  license  may 
be  issued  or  with  Statewide  published 
guidelines  and  in  exceptional 
circumstances  specific  to  the  offender. 

(2)  For  refusal  to  take  a  chemical  test 
for  first  offenses,  the  temporary 
debarring  of  all  driving  privileges  for  a 
term  of  not  less  than  90  days. 


(3)  For  second  and  subsequent 
offenses,  including  the  refusal  to  take  a 
chemical  test,  the  temporary  debarring 
of  all  driving  privileges  for  a  term  of  not 
less  than  one  year. 

(m)  With  regard  to  an  individual's 
registration  and  license  plates, 
suspension  and  return  means  the 
temporary  debarring  of  the  privilege  to 
operate  or  maintain  a  particular 
registered  motor  vehicle  on  the  public 
highways  and  the  confiscation  or 
impoundment  of  motor  vehicle  or  the 
motor  vehicle's  license  plates  for  not 
less  than  the  term(s]  for  which  the 
individual's  driver's  license  will  be 
under  suspension  or  revocation. 

§  1313.4    General  requirements. 

(a)  Certification  requirements  for 
grants  out  of  apportioned  funds.  To 
qualify  for  a  grant  under  23  U.S.C.  410 
out  of  funds  apportioned  under 
§  1313.7(a),  a  State  must,  for  each  year  it 
seeks  to  qualify: 

(1)  Submit  an  application  to  Regional 
Operations,  NRO-01,  400  Seventh  Street, 
SW.,  Washington,  DC  20590 
demonstrating  that  it  meets  the 
requirements  of  §  1313.5  and,  if 
apphcable,  §  1313.6: 

(2)  Submit  a  certification  to  Regional 
Operations,  NRO-01,  400  Seventh  Street. 
SW.,  Washington,  DC  20590  that: 

(i)  It  has  a  drunk  driving  prevention 
program  that  meets  those  requirements; 

(ii)  It  will  use  the  funds  awarded 
under  23  U.S.C.  410  only  for  the 
implementation  and  enforcement  of 
'drunk  driving  prevention  programs; 

(iii)  It  will  administer  the  funds  in 
accordance  with  49  CFR  part  18  and 
OMB  Circulars  A-102  and  A-87  and 

(iv)  It  will  maintain  its  aggregate 
expenditures  from  all  other  sources  for 
its  drunk  driving  prevention  programs  at 
or  above  the  average  level  of  such 
expenditures  in  fiscal  years  1990  and 
1991  (either  State  or  Federal  fiscal  year 
1990  and  1991  can  be  used);  and 

(3)  After  being  informed  by  NHTSA 
that  it  is  eligible  for  a  grant,  submit  to 
the  agency,  within  120  days,  a  drunk 
driving  prevention  plan  for  one  or  more 
years,  as  applicable,  that  describes  the 
programs  the  State  is  and  will  be 
implementing  in  order  to  be  eligible  for 
the  grant  and  that  provides  the 
necessary  information,  identified  in 

§  1313.5  and  §  1313.6,  to  demonstrate 
that  the  programs  comply  with  the 
applicable  criteria.  The  plan  must  also 
describe  how  the  specific  supplemental 
criteria  adopted  by  a  State  are  related  to 
the  State's  overall  drunk  driving 
prevention  program. 

(b)  Certification  requirements  for 
grants  out  of  reapportioned  funds.  To 
qualify  for  a  grant  under  23  U.S.C.  410 


out  of  funds  apportioned  under 

5  1313.7(c),  a  State  must,  for  each  year  it 

seeks  to  qualify,  submit  to  NHTSA,  400 

Seventh  Street,  SW..  Washington.  DC 

20590: 

(1)  A  certification  that: 

(i)  It  has  a  drunk  driving  prevention 
program  that  qualified  for  a  grant  under 
§  1313.5  and.  if  applicable.  §  1313.6  in 
the  previous  fiscal  yean 

(ii)  It  will  use  the  funds  awarded 
under  23  U.S.C.  410  only  for  the 
implementation  and  enforcement  of 
drunk  driving  prevention  programs; 

(iii)  It  will  administer  the  funds  in 
accordance  with  49  CFR  Part  18  and 
OMB  Circulars  A-102  and  A-87  and 

(iv)  It  will  maintain  its  aggregate 
expenditures  from  all  other  sources  for 
its  drunk  driving  prevention  programs  at 
or  above  the  average  level  of  such 
expenditures  in  fiscal  years  1990  and 
1991  (either  State  or  Federal  fiscal  year 
1990  and  1991  can  be  used);  and 

(2)  A  drunk  driving  prevention  plan 
for  one  or  more  years,  as  applicable, 
that  describes  the  programs  the  State  is 
and  will  be  implementing  in  order  to  be 
eligible  for  the  grant  and  that  provides 
the  necessary  information,  identified  in 
S  1313.5  and  §  1313.6,  to  demonstrate 
that  the  programs  comply  with  the 
applicable  criteria.  The  plan  must  also 
describe  how  the  specific  supplemental 
criteria  adopted  by  a  State  are  related  to 
the  State's  overall  drunk  driving 
prevention  program. 

(c)  Limitation  on  grants.  A  State  may 
receive  a  grant  for  one  or  more  fiscal 
years  subject  to  the  following 
limitations: 

(1)  The  amount  received  as  a  basic 
grant,  under  §  1313.5  of  this  part,  shall 
equal  65  percent  of  the  amount  of  funds 
apportioned  to  the  State,  in  accordcance 
with  23  U.S.C.  410(g),  in  that  fiscal  year. 

(2)  The  amount  received  for  each 
supplemental  grant,  under  §  1313.6  of 
this  part,  shall  equal  5  percent  of  the 
amount  of  funds  apportioned  to  the 
State,  in  accordance  with  23  U.S.C. 
410(g),  in  that  fiscal  year. 

(3)  A  State  that  receives  a  basic  or 
supplemental  grant  shall  be  reimbursed 
for  up  to  80  percent  of  the  cost  of  its 
drunk  driving  prevention  program 
adopted  pursuant  to  23  U.S.C.  410. 

§  1313.5    Requirements  for  a  t>8sic  grant 

To  qualify  for  a  basic  incentive  grant 
of  65  percent  of  the  amount  of  funds 
apportioned  to  the  State,  in  accordance 
with  23  U.S.C.  410(g),  in  that  fiscal  year, 
a  State  must  have  in  place  and 
implement  or  adopt  and  implement  four 
of  the  following  five  requirements: 

(a)  An  expedited  administrative 
driver's  license  suspension  or 


I 

Federal  Regigter  /  Vol.  57.  No.  126  /  Tuesday,  June  30.  1992  /  Rules  and  Regulations         29013 


revocation  system.  (1)  An  expedited 
administrative  driver's  license 
suspension  or  revocation  system  for 
persons  who  operate  motor  vehicles 
while  under  the  influence  of  alcohol 
which  requires  that: 

(i)  When  a  law  enforcement  officer 
has  probable  cause  imder  State  law  to 
believe  a  person  has  committed  an 
alcohol-related  traffic  offense  and  such 
person  is  determined,  on  the  basis  of  a 
chemical  test,  to  have  been  under  the 
influence  of  alcohol  while  operating  the 
motor  vehicle  or  refuses  to  submit  to 
such  a  test  as  proposed  by  the  officer, 
the  officer  shall  serve  such  person  with 
a  written  notice  of  suspension  or 
revocation  of  the  driver's  license  of  such 
person  and  take  possession  of  such 
driver's  license; 

(ii)  The  notice  of  suspension  or 
revocation  referred  to  in  paragraph 
(a)(l)(i)  of  this  section  shall  provide 
information  on  the  administrative 
procedures  under  which  the  State  may 
suspend  or  revoke  in  accordance  with 
the  objectives  of  this  section  a  driver's 
license  of  a  person  for  operating  a  motor 
vehicle  while  under  the  influence  of 
alcohol  or  refusing  to  submit  to  a 
chemical  test  and  shall  specify  any 
rights  of  the  individual  under  such 
procedures; 

(iii)  The  State  shall  provide,  in  the 
administrative  procedures  referred  to  in 
paragraph  (a](l](ii)  of  this  section,  for 
due  process  of  law,  including  the  right  to 
an  administrative  review  of  a  driver's 
license  suspension  or  revocation; 

(iv]  After  serving  notice  and  taking 
possession  of  a  driver's  license  in 
accordance  with  paragraph  (a)(l)(i)  of 
this  section,  the  law  enforcement  officer 
shall  immediately  report  to  the  State 
entity  responsible  for  administering 
drivers'  licenses  all  information  relevant 
to  the  action  taken  in  accordance  with 
this  paragraph; 

(vj  In  the  case  of  a  person  who,  after 
December  18, 1091,  is  determined  on  the 
basis  of  a  chemical  test  to  have  been 
operating  a  motor  vehicle  under  the 
influence  of  alcohol  or  is  determined  to 
have  refused  to  submit  to  such  a  test  as 
proposed  by  the  law  enforcement 
officer,  the  State  entity  responsible  for 
administering  driver's  licenses,  upon 
receipt  of  the  report  of  the  law 
enforcement  officer,  shall: 

(A)  Suspend  the  driver's  license  of 
such  person  for  a  period  of  not  less  than 
90  days  if  the  person  is  a  first  offender 
and 

(B)  Suspend  or  revoke  the  driver's 
license  of  such  person  for  a  period  of  not 
less  than  1  year  if  the  person  is  a  repeat 
offender  and 

(vi)  The  administrative  review 
referred  to  under  paragraph  (a](l)(iii)  of 


this  section  shall  take  place  and  the 
suspension  and  revocation  referred  to 
under  paragraph  (a)(l)(v)  of  this  section 
take  effect  not  later  than  30  days  after 
the  individual  first  received  notice  of  the 
suspension  or  revocation. 

(2)(i]  To  demonstrate  compliance  in 
the  first  fiscal  year  the  State  receives  a 
basic  grant  based  on  this  criterion,  a 
Law  State  shall  submit  a  copy  of  the 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
the  law  or  regulation,  which  provides  for 
each  element  of  the  expedited 
administrative  suspension  system 
requirement. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years  the  State 
receives  a  basic  grant  based  on  this 
criterion,  a  Law  State  shall  submit,  in 
addition  to  the  information  identified  in 
paragraph  (a)(2)[i]  of  this  section,  data 
showing  the  number  of  licenses 
suspended;  that  the  average  length  of 
the  suspension  terms  for  first  offenders, 
first  refusers,  repeat  offenders  and 
repeat  refusers  meets  the  terms  defined 
in  §  1313.3(1);  and  that  the  average 
number  of  days  it  took  to  provide  the 
administrative  reviews  and  suspend  the 
licenses  meets  the  30-day  requirement  in 
paragraph  (a)(l)(vi)  of  this  section.  The 
State  can  provide  the  necessary  data 
based  on  a  representative  sample.  Data 
on  the  average  length  of  the  suspension 
term  must  not  include  license 
suspension  periods  which  exceed  the 
terms  actually  prescribed  by  the  State, 
and  must  reflect  terms  only  to  the  extent 
that  they  are  actually  completed.  If  the 
State's  data  do  not  meet  the  average 
license  suspension  terms  defined  in 
§  1313.3(1),  the  State  can  demonstrate 
compliance  with  this  element  by 
submitting  a  plan  showing  how  it 
intends  to  achieve  these  averages. 

(iii)  For  the  purpose  of  this  paragraph, 
"Law  State"  means  a  State  that  has  a 
law,  regulation  or  binding  policy 
directive  im.plementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
expedited  administrative  suspension 
system  criterion. 

(3)(i)  To  demonstrate  compliance  in 
the  first  and  in  subsequent  years  the 
State  receives  a  basic  grant  based  on 
this  criterion,  a  Data  State  shall  submit 
a  copy  of  the  law,  regulation  or  binding 
policy  directive  implementing  or 
interpreting  the  law  or  regulation,  which 
provides  for  each  element  of  the 
expedited  administrative  suspension 
system  requirement  and  data  showing 
the  number  of  licenses  suspended,  that 
the  average  length  of  the  suspension 
terms  for  first  offenders,  first  refusers, 
repeat  offenders  and  repeat  refusers 
meets  the  terms  defined  in  §  1313.3(1) 


and  that  the  average  number  of  days  it 
took  to  provide  the  administrative 
reviews  and  suspend  the  licenses  meets 
the  30-day  requirement  in  paragraph 
(a)(l)(vi)  of  this  secion.  The  State  can 
provide  the  necessary  data  based  on  a 
representative  sample.  Data  on  the 
average  length  of  the  suspension  term 
must  not  include  license  suspension 
periods  which  exceed  the  terms  actually 
prescribed  by  the  State,  and  must  reflect 
terms  only  to  the  extent  that  they  are 
actually  completed. 

(ii)  For  the  purpose  of  this  paragraph, 
"Data  State"  means  a  State  that  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
expedited  administrative  suspension 
system  criterion,  except  that  it  need  not 
specifically  provide  for  each  element  of 
paragraphs  (a)(l)(v)  and  (vi)  of  this 
section. 

(b)  Per  se  law.  (1)  For  each  of  the  first 
three  fiscal  years  in  which  a  basic  grant 
is  received  based  on  this  criterion, 
provide  that  any  person  with  an  alcohol 
concentration  of  0.10  percent  or  greater 
when  driving  a  motor  vehicle  shall  be 
deemed  to  be  driving  while  intoxicated. 
For  each  subsequent  fiscal  year  in  which 
a  basic  grant  is  received  based  on  this 
criterion,  provide  that  any  person  with 
an  alcohol  concentration  of  0.08  percent 
or  greater  when  driving  a  motor  vehicle 
shall  be  deemed  to  be  driving  while 
intoxicated. 

(2)  To  demonstrate  compliance  in  the 
first  and  in  subsequent  years  the  State 
receives  a  basic  grant  based  on  this 
criterion,  the  State  shall  submit  a  copy 
of  its  law  adopting  this  requirement. 

(c)  A  statewide  program  for  stopping 
motor  vehicles.  (1)  A  statewide  program 
for  stopping  motor  vehicles  on  a 
nondiscriminatory,  lawful  basis  for  the 
purpose  of  determining  whether  or  not 
the  operators  of  such  motor  vehicles  are 
driving  while  under  the  influence  of 
alcohol. 

(2)  To  demonstrate  compliance  in  the 
first  year  the  State  receives  a  basic 
grant  based  on  this  criterion,  the  State 
shall  submit  a  comprehensive  plan  to 
conduct  a  program  under  which: 

(i)  Motor  vehicles  are  stopped  on  a 
Statewide  basis; 

(ii)  Stops  are  made  not  less  than 
monthly; 

(iii)  Stops  are  made  by  both  State  and 
local  (county  and  city)  police  agencies 
and 

(iv)  Effective  public  infdhnation 
efforts  are  made  to  inform  the  public 
about  these  enforcement  efforts.  Hie 
plan  shall  include  guidelines,  policies  or 
operation  procedures  governing  the 
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Statewide  program  for  slopping  motor 
vehicles  and  provide  dates,  approximate 
locations  and  participating  police 
agencies  for  programs  planned  in  the 
upcoming  year. 

(3)  To  demonstrate  compliance  in 
subsequent  years  the  State  receives  a 
basic  grant  based  on  this  criterion,  the 
State  shall  submit  an  updated  plan  for 
conducting  its  statewide  program  in  the 
following  year  and  information 
documenting  that  the  prior  year's  plan 
was  effectively  implemented.  The 
information  shall  document  that 
programs  were  conducted  and  identify 
which  police  agencies  were  involved, 
and  the  dates,  times  and  duration  of 
these  programs.  It  must  also  report 
public  information  events  used  to 
publicize  these  programs. 

(d)  A  self-sustaining  drunk  driving 
prevention  program.  (1)  A  self- 
sustaining  drunk  driving  prevention 
program  under  which  a  significant 
portion  of  the  fines  or  surcharges 
collected  from  individuals  apprehended 
and  fined  for  operating  a  motor  vehicle 
while  under  the  influence  of  alcohol  are 
returned,  or  an  equivalent  amount  of 
non-Federal  funds  are  provided  through 
the  State's  ordinary  appropriations 
process  or  other  ordinary  State  funding 
process  which  demonstrates  the 
accountability  of  these  funds,  to  those 
communibes  which  have  comprehensive 
programs  for  the  prevention  of  such 
operations  of  motor  vehicles. 

(2)  To  demonstrate  compliance  in  the 
first  and  in  subsequent  years  the  State 
receives  a  basic  grant  based  on  this 
criterion,  a  centralized  State  shall: 

(i)  Submit  a  copy  of  the  law, 
regulation  or  binding  policy  directive 
implementing  or  interpreting  the  law  or 
regulation,  which  provides  for  a  self- 
sustaining  drunk  driving  prevention 
program,  and  for  fines  or  surcharges  to 
be  imposed  on  individuals  apprehended 
and  fined  for  operating  a  motor  vehicle 
while  under  the  influence  of  alcohol; 

(ii]  Describe  its  criteria  and 
procedures  for  reviewing  community 
programs  to  determine  whether  they  are 
comprehensive,  as  defined  in  §  1313.3(b) 
of  this  part: 

(iii)  Describe  its  procedures  for 
returning  or  providing  a  significant 
portion  of  these  revenues  to 
communities  that  have  comprehensive 
drunk  driving  prevention  programs; 

(iv)  Submit  data  showing  the 
aggregate  amount  of  fines  or  surcharges 
actually  collected  and  the  aggregate 
amount  of  revenues  actually  returned  or 
provided  to  community  drunk  driving 
prevention  programs  under  the  State's 
self-sustaining  system; 

(v)  Certify  that  these  revenues  are 
being  used  to  continue  the  operation  of 


comprehensive  drunk  driving  prevention 
programs  and  that  a  significant  portion 
of  the  costs  of  these  programs  are 
supported  with  non-Federal  funds;  and 

(vi)  If  the  State  is  demonstrating 
compliance  based  on  the  equivalent 
amount  of  non-Federal  funds  it  provides 
to  communities,  identify  the  source  of 
funds. 

(3)  To  demonstrate  compliance  in  the 
first  and  in  subsequent  years  the  State 
receives  a  basic  grant,  other  States 
shaU: 

(i)  Submit  a  copy  of  the  law. 
regulation  or  binding  policy  directive 
implementing  or  interpreting  the  law  or 
regulation,  which  provides  for  a  self- 
sustaining  drunk  driving  prevention 
program,  and  for  fines  or  surcharges  to 
be  imposed  on  individuals  apprehended 
and  fined  for  operating  a  motor  vehicle 
while  under  the  influence  of  alcohol; 

(ii)  Describe  its  criteria  and 
procedures  for  reviewing  community 
programs  to  determine  whether  they  are 
comprehensive,  or  show  with  detailed 
examples  of  specific  community 
programs  that  such  programs  are 
comprehensive,  as  defined  in  §  1313.3(b} 
of  this  part; 

(iii)  Describe  its  procedures  for 
returning  or  providing  a  significant 
poFtion  of  these  revenues  to 
communities  that  have  comprehensive 
drunk  driving  prevention  programs; 

(iv)  Submit  data  (or  a  representative 
sample)  showing  the  aggregate  amount 
of  fines  or  surcharges  actually  collected 
and  the  aggregate  amount  of  revenues 
actually  returned  or  provided  to 
community  drunk  driving  prevention 
programs  under  the  State's  self- 
sustaining  system; 

(v)  Certify  that  these  revenues  are 
being  used  to  continue  the  operation  of 
comprehensive  drunk  driving  prevention 
programs  and  that  a  significant  portion 
of  the  costs  of  these  programs  are 
supported  with  non-Federal  funds; 

(vi)  Certify  that  a  significant  number 
of  conununities  within  the  State  have 
comprehensive  drunk  driving  prevention 
programs;  and 

(vii)  If  the  State  is  demonstrating 
compliance  based  on  the  equivalent 
amount  of  non-Federal  funds  it  provides 
to  communities,  identify  the  source  of 
these  funds. 

(4)  For  purposes  of  this  section,  a 
"centralized  State"  is  a  State  in  which 
revenues  are  collected  at  the  State  level 
^nd  distributed  to  the  communities  and 
"other  States"  include  decentralized  and 
mixed  States  in  which  some  or  all 
revenues  are  retained  by  the 
communities,  rather  than  collected  at 
the  State  level  and  distributed  to  the 
communities. 


(5)  For  the  purpose  of  this  section, 
activities  conducted  by  the  State  for  the 
benefit  of  a  community  may  be 
considered  to  have  been  returned  or 
provided  to  that  conununity,  provided 
that  the  community  benefitted  has  had 
an  active  voice  in  the  initiation, 
development,  and  implementation  of  the 
activities  for  which  such  funds  are 
expended.  In  no  case  may  the  State 
arbitrarily  ascribe  State  agency 
expenditures  as  "benefitting  local 
communities. "  Where  communities  have 
had  an  active  voice  in  the  initiation, 
development,  and  implementation  of  a  . 
particular  activity,  and  a  community 
which  has  not  had  such  active  voice 
agrees  in  advance  of  implementation  to 
accept  the  benefits  of  the  activity,  the 
non-Federal  share  of  the  cost  of  these 
benefits  may  be  considered  to  have 
been  returned  or  provided  to  the 
community.  Where  no  communities  have 
had  an  active  voice  in  the  initiation, 
development,  and  implementation  of  a 
particular  activity,  but  political 
subdivision  requests  the  benefits  of  the 
activity,  the  non-Federal  share  of  the 
cost  of  these  benefits  may  be  considered 
to  have  been  returned  or  provided  to  the 
community.  Evidence  of  consent  and 
acceptance  of  the  work,  goods  or 
services  on  behalf  of  the  community 
must  be  established  and  maintained  on 
file  by  the  State,  until  all  basic  grant 
funds  for  that  fiscal  year  have  been 
expended  and  audits  completed. 

(e)  Minimum  drinking  age  prevention 
program.  (1)  An  effective  system  for 
preventing  operators  of  motor  vehicles 
under  age  21  from  obtaining  alcoholic 
beverages,  which  includes  the  issuance 
of  drivers'  licenses  to  individuals  under 
age  21  that  are  easily  distinguishable  in 
appearance  from  drivers'  licenses  issued 
to  individuals  21  years  of  age  and  older. 
The  State  must  also: 

(i)  Provide  public  information  to 
underage  drivers; 

(ii)  Have  a  program  for  alcoholic 
beverage  retailers  and  servers 
addressing  both  on-  and  off-premise 
consumption; 

(iii)  Have  an  overall  enforcement 
strategy  directed  at  the  sale  and 
purchase  of  alcoholic  beverages 
involving  individuals  under  the  age  of 
21;  and 

(iv)  Provide  for  a  prevention  program 
that  enlists  the  aid  of  individuals  under 
the  age  of  21. 

(2)  To  demonstrate  compliance  in  the 
first  fiscal  year  the  State  receives  a 
basic  grant  based  on  this  criterion,  a 
State  shall  submit  a  plan  to  conduct  a 
minimum  drinking  age  prevention 
program  that  covers  the  elements 
identified  in  paragraphs  (e)(1)  (i)  through 
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(iv)  of  this  section.  The  State  must  also 
submit  sample  driver's  licenses  issued  to 
persons  both  under  and  over  21  years  of 
age. 

(3)  To  demonstrate  compliance  in 
subsequent  fiscal  years  the  State 
receives  a  basic  grant  based  this 
criterion,  the  State  shall  submit  an 
updated  plan  for  conducting  a  minimum 
drinking  age  prevention  program  in  the 
following  year  and  information 
documenting  that  the  prior  year's  plan 
was  effectively  implemented. 

§  1313.6    Requirements  for  supplemental 
grants. 

(a)  Per  se  law  for  persons  under  age 
21.  (1)  To  qualify  for  a  supplemental 
grant  of  5  percent  of  the  amount  of  funds 
apportioned  to  the  State,  in  accordance 
with  23  U.S.C.  410(g).  in  that  fiscal  year, 
a  State  must  have  in  place  and  * 
implement  or  adopt  and  implement  a 
drunk  driving  prevention  program  which 
meets  the  requirements  of  §  1313.5,  and 
provide  that  any  person  under  age  21 
with  an  alcohol  concentration  of  0.02 
percent  or  greater  when  driving  a  motor 
vehicle  shall  be  deemed  to  be  driving 
while  intoxicated  for  the  purpose  of 
administrative  sanctions. 

(2)  To  demonstrate  compliance  in  the 
first  and  in  subsequent  years  the  State 
receives  a  supplemental  grant  under  this 
paragraph,  the  State  shall  submit  a  copy 
of  its  law  adopting  this  requirement. 

(b)  Program  making  unlawful  open 
containers  and  consumption  of  alcohol 
in  motor  vehicle^  (1)  To  qualify  for  a 
supplemental  grant  of  5  percent  of  the 
amount  of  funds  apportioned  to  the 
State,  in  accordance  with  23  U.S.C. 
410(g),  in  that  fiscal  year,  a  State  must 
have  in  place  and  implement  or  adopt 
and  implement  a  drunk  driving 
prevention  program  which  meets  the 
requirements  of  S  1313.5,  and  mqke 
unlawful  the  possession  of  any  open 
alcoholic  beverage  container,  and  the' 
consumption  of  any  alcoholic  beverage, 
in  the  passenger  area  of  any  motor 
vehicle  located  on  a  public  highway  or 
the  right-of-way  of  a  public  highway, 
except: 

(i)  As  allowed  in  the  passenger  area, 
by  persons  (other  than  the  driver),  of 
any  motor  vehicle  designed  to  transport 
more  than  10  passengers  (including  the 
driver)  while  being  used  to  provide 
charter  transportation  of  passengers;  or 

(ii)  As  otherwise  specifically  allowed 
by  such  State,  with  the  approval  of 
NHTSA,  but  in  no  event  may  the  driver 
of  such  motor  vehicle  be  allowed  to 
possess  or  consume  an  alcoholic 
beverage  in  the  passenger  area. 

(2)  To  demonstrate  compliance  in  the 
first  and  in  subsequent  fiscal  years  the 
State  receives  a  supplemental  grant 


under  this  paragraph,  a  State  shall 
submit  a  law,  regulation,  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation,  which 
provides  for  each  element  of  the 
unlawful  open  container  and 
consumption  of  alcohol  requirement. 
The  State  shall  also  identify  and  provide 
sufficient  justification  for  the  agency  to 
approve  any  exception,  other  than  the 
exception  that  is  specifically  permitted 
under  subparagraph  (b)(l)(i)  of  this 
section. 

(c)  Suspension  of  registration  and 
return  of  license  plate  program.  (1)  To 
qualify  for  a  supplemental  grant  of  5 
percent  of  the  amount  of  funds 
apportioned  to  the  State,  in  accordance 
with  23  U.S.C.  410(g),  in  that  fiscal  year, 
a  State  must  have  in  place  and 
implement  or  adopt  and  implement  a 
drunk  driving  prevention  program  which 
meets  the  requirements  of  S  1313.5,  and 
provide  for  the  suspension  of  the 
registration  of,  and  the  return  to  such 
State  of  the  license  plates  for.  any  motor 
vehicle  owned  by  an  individual  who: 

(i)  Has  been  convicted  on  more  than 
one  occasion  of  an  alcohol-related 
traffic  offense  within  any  5-year  period 
beginning  after  December  18, 1991;  or 

(ii)  Has  been  convicted  of  driving 
while  his  or  her  driver's  license  is 
suspended  or  revoked  by  reason  of  a 
conviction  for  an  alcohol-related  traffic 
offense;  except  that 

(iii)  A  State  may  provide  limited 
exceptions  to  such  suspension  of 
registration  or  return  of  license  plates, 
on  an  individual  basis,  to  avoid  undue 
hardship  to  any  individual  who  is 
completely  dependent  on  the  motor 
vehicle  for  the  necessities  of  life, 
including  any  family  member  of  the 
convicted  individual,  and  any  co-owner 
of  the  motor  vehicle,  but  not  including 
the  offender.  Such  exceptions  may  be 
issued  only  in  accordance  with  a  State 
law,  regulation  or  binding  policy 
directive  estabhshing  the  conditions 
under  which  license  plates  may  be 
released  by  the  State  or  under  Statewide 
published  guidelines  and  in  exceptional 
circumstances  specific  to  the  offender's 
motor  vehicle,  and  may  not  result  in 
imrestricted  return  of  the  motor  vehicle, 
unrestricted  reinstatement  of  the 
registration  or  unrestricted  return  of  the 
license  plates  of  the  motor  vehicle. 

(2)(i)  To  demonstrate  compliance  in 
the  first  year  the  State  receives  a 
supplemental  grant  under  this 
paragraph,  the  State  shall  submit  a  copy 
of  the  law,  regulation  or  bindina  policy 
directive  implementing  or  interpreting 
the  law  or  regulation,  which  provides  for 
each  element  of  the  registration 
suspension  and  license  plate  return 
requirement. 


(ii)  To  demonstrate  compliance  in 
subsequent  years  the  State  receives  a 
supplemental  grant  under  this 
paragraph,  the  State  shall  submit,  in 
addition  to  the  information  identified  in 
paragraph  (c)(2)(i)  of  this  section,  data 
showing  the  number  of  registrations 
suspended  and  license  plates  returned 
under  the  State  law,  that  the  average 
length  of  the  term  for  which  the 
registration  was  suspended  and  the 
license  plates  returned  meets  the 
definition  in  $  1313.3(m),  and  the 
number,  reasons  for  and  conditions 
under  which  hardship  exemptions  are 
being  granted.  The  State  must  show  that 
it  is  actively  enforcing  its  law  and  that 
the  hardship  exceptions  do  not  result  in 
unrestricted  return  of  the  motor  vehicle, 
unrestricted  reinstatement  of  the 
registration  or  unrestricted  return  of  the 
licenses  plates  of  the  motor  vehicle.  The 
State  can  provide  the  necessary  data 
based  on  a  representative  sample. 

(d)  Mandatory  alcohol  concentration 
testing  program.  (1)  To  qualify  for  a 
supplemental  grant  of  5  percent  of  the 
amount  of  funds  apportioned  to  the 
State,  in  accordance  with  23  U.S.C. 
410(g),  in  that  fiscal  year,  a  State  must 
have  in  place  and  implement  or  adopt 
and  implement  a  drunk  driving 
prevention  program  which  meets  the 
requirements  of  S  1313.5,  and  provide  for 
mandatory  alcohol  concentration  testing 
whenever  a  law  enforcement  officer  has 
probable  cause  under  State  law  to 
believe  that  a  driver  of  a  motor  vehicle 
involved  in  a  crash  resulting  in  the  loss 
of  human  life  or  serious  bodily  injury 
has  committed  an  alcohol-related  traffic 
offense. 

(2)(i)  To  demonstrate  compliance  in  ' 
the  first  fiscal  year  the  State  receives  a 
supplemental  grant  under  this 
paragraph,  a  Law  State  shall  submit  a 
copy  of  the  law,  regulation  or  binding 
policy  directive  implementing  or 
interpreting  the  law  or  regulation,  which 
provides  for  each  element  of  the 
mandatory  testing  requirement. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years  the  State 
receives  a  supplemental  grant  under  this 
paragraph,  a  Law  State  shall  submit,  in 
addition  to  the  information  in  paragraph 
(d)(2)(i)  of  this  section,  data  showing  the 
number  of  drivers  invloved  in  these 
crashes  and  that,  when  there  was 
probable  cause  to  believe  the  driver  had 
committed  an  alcohol-related  traffic 
offense,  substantially  all  of  these  drivers 
were  tested  for  alcohol  content  and  the 
results  were  reported  to  the  State.  The 
State  can  provide  the  necessary  data 
based  on  a  representative  sample  or 
surrogate  measurp. 
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(iii)  For  the  purpose  of  this  paragraph. 
"Law  State"  means  a  State  that  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
mandatory  testing  criterion,  including 
the  requirement  that  enforcement 
ofHcers  must  order  testing  upon  a 
finding  of  probable  cause. 

(3)(i)  To  demonstrate  compliance  in 
the  first  and  in  subsequent  fiscal  years 
the  State  receives  a  supplemental  grant 
under  this  paragraph,  a  Data  State  shall 
submit  a  copy  of  the  law,  regulation  or 
binding  policy  directive  implementing  or 
interpretirg  the  law  or  regulation,  which 
provides  for  the  alcohol  concentration 
testing  requirement.  The  State  shall  also 
submit  data  showing  the  number  of 
drivers  involved  in  these  crashes  and 
that,  when  there  are  probable  cause  to 
beheve  the  driver  had  committed  an 
alcohol-related  traffic  offense, 
substantially  all  of  these  drivers  were 
tested  for  alcohol  content  and  the 
results  were  reported  to  the  State.  The 
State  can  provide  the  necessary  data 
based  on  a  representative  sample  or 
surrogate  measure. 

(ii)  For  the  purpose  of  this  paragraph. 
"Data  State"  means  a  State  that  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
mandatory  testing  criterion,  except  that 
enforcement  officers  may  be  authorized 
rather  than  required  by  law  to  order 
testing  upon  a  finding  of  probable  cause. 

(e)  Drugged  driving  prevention.  (1)  To 
qualify  for  a  supplemental  grant  of  5 
percent  of  the  amount  of  funds 
apportioned  to  the  State,  in  accordance 
with  23  U.S.C.  410(g),  in  that  fiscal  year, 
a  State  must  have  in  place  and 
implement  or  adopt  and  implement  a 
drunk  driving  prevention  program  which 
meets  the  requirements  of  S  1313.5,  and 

(i)  Provide  for  law  concerning  drugged 
driving  under  which: 

(A)  A  person  shall  not  drive  or  be  in 
actual  physical  control  of  a  motor 
vehicle  while  under  the  influence  of 
alcohol,  a  controlled  substance,  a 
combination  of  controlled  substances  or 
any  combination  of  alcohol  an 
controlled  substances; 

(B)  Any  person  who  operates  a  motor 
vehicle  upon  the  highways  of  the  State 
shall  be  deemed  to  have  given  consent 
to  a  test  or  tests  of  his  or  her  blood. 
breath  or  urine  for  the  purpose  of 
determining  the  alcohol  concentration  or 
the  presence  of  controlled  substances  in 
his  or  her  body;  and 

(C)  The  driver's  hcense  of  a  person 
shall  be  suspended  promptly,  for  a 
period  of  not  less  than  90  days  in  the 


case  of  a  first  offender  and  not  less  than 
one  year  in  the  case  of  any  repeat 
offender,  when  a  law  enforcement 
officer  has  probable  cause  under  State 
law  to  believe  such  person  has 
committed  a  tragic  offense  relating  to 
controlled  substances  use,  and  such 
person  is  determined,  on  the  basis  of 
one  or  more  tests,  to  have  been  under 
the  influence  of  controlled  substances 
while  operating  a  motor  vehicle,  or 
refuses  to  submit  to  such  a  test  as 
proposed  by  the  officen 

(ii)  Have  in  effect  a  law  which 
provides  that: 

(A)  Any  person  convicted  of  a  first 
violation  of  driving  under  the  infiuence 
of  controlled  substances  or  alcohol,  or 
both,  shall  receive  a  mandatory  license 
suspension  for  a  period  of  not  less  than 
90  days  and  either  an  assignment  of  100 
hours  of  community  service  or  a 
minimum  sentence  of  imprisonment  for 
48  consecutive  hours; 

(B)  Any  person  convicted  of  a  second 
violation  of  driving  under  the  influence 
of  controlled  substances  or  alcohol,  or 
both,  within  five  years  after  a  conviction 
for  the  same  offense  shall  receive  a 
mandatory  minimum  sentence  of 
imprisonment  for  10  days  and  license 
revocation  for  not  less  than  one  year 

(C)  Any  person  convicted  of  a  third  or 
subsequent  violation  of  driving  under 
the  influence  of  controlled  substances  or 
alcohol,  or  both,  within  five  years  after  a 
prior  conviction  for  the  same  offense 
shall  receive  a  mandatory  minimum 
sentence  of  imprisonment  for  120  days 
and  have  his  or  her  license  revoked  for 
not  less  than  three  years;  and 

(D)  Any  person  convicted  of  driving 
with  a  suspended  or  revoked  hcense  or 
in  violation  of  a  restriction  imposed  as  a 
result  of  a  conviction  for  driving  under 
the  influence  of  controlled  substances  or 
alcohol,  or  both,  shall  receive  a 
mandatory  sentence  of  imprisorunent  for 
at  least  30  days,  and  shall  upon  release 
from  imprisonment  receive  an  additional 
period  of  license  suspension  or 
revocation  of  not  less  than  the  period  of 
suspension  or  revocation  remaining  in 
effect  at  the  time  of  commission  of  the 
offense  of  driving  with  a  suspended  or 
revoked  license: 

(iii)  Provide  for  an  effective  system 
for 

(A)  The  detection  of  driving  under  the 
influence  of  controlled  substances; 

(B)  The  administration  of  a  test  or 
tests  to  any  driver  who  a  law 
enforcement  officer  has  probable  cause 
under  State  law  to  believe  has 
committed  a  traffic  offense  relating  to 
controlled  substances  use;  and 

(C)  In  instances  where  such  probable 
cause  exists,  the  prosecution  of  those 
persons  who  are  determined,  on  the 


basis  of  one  or  more  tests,  to  have  been 
operating  a  motor  vehicle  while  under 
the  influence  of  controlled  substances 
and  those  persons  who  refuse  to  submit 
to  such  a  test  as  proposed  by  a  law 
enforcement  officer,  and 

(iv)  Have  in  effect  two  of  the 
following  programs: 

(A)  An  effective  educational  program 
for  the  prevention  of  driving  under  the 
influence  of  controlled  substances. 

(B)  An  effective  program  for  training 
law  enforcement  officers  to  detect 
driving  under  the  influence  of  controlled 
substances. 

(C)  An  effective  program  for  the 
rehabihtation  and  treatment  of  those 
convicted  of  driving  under  the  influence 
of  controlled  substances. 

(2)  To  demonstrate  compliance  in  the 
first  and  in  subsequent  fiscal  years  the 
State  receives  a  supplemental  grant 
under  this  paragraph,  a  State  shall 
submit: 

(i)  A  law.  regulation,  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation,  which 
provides  for  each  element  of  paragraphs 
(e)(l)(i)  and  (ii)  of  this  section: 

(ii)  Evidence  of  the  State's 
participation  in  the  Drug  Evaluation  and 
Classification  program  or  an  equivalent 
program  meeting  standards  for  such 
program  established  by  the  International 
Association  of  Chiefs  of  Police; 

(iii)  Information  and  data  showing 
that  persons  who  fail  or  refuse  to  submit 
to  required  tests  are  being  prosecuted; 
and 

(iv)  A  description  of  either  the  State's 
drug  education  program  or  the  State's 
drug  treatment  and  rehabilitation 
program. 

(H  Perse  level  of  0.08.  (1)  To  qualify 
for  a  supplemental  grant  of  5  percent  of 
the  amount  of  funds  apportioned  to  the 
State,  in  accordance  with  23  U.S.C. 
410(g),  in  each  of  the  first  three  fiscal 
years  in  which  a  basic  grant  is  received, 
a  State  must  have  in  place  and 
.  implement  or  adopt  and  implement  a 
drunk  driving  prevention  program  which 
meets  the  requirements  of  S  1313.5,  and 
provide  that  any  person  with  an  alcohol 
concentration  of  0.08  percent  or  greater 
when  driving  a  motor  vehicle  shall  be 
deemed  to  be  driving  while  intoxicated. 

(2)  To  demonstrate  compliance  in  the 
first  and  in  subsequent  years  the  State 
receives  a  supplemental  grant  under  this 
paragraph,  the  State  shall  submit  a  copy 
of  its  law  adopting  this  requirement. 

(g)  Video  equipment  program.  (1)  To 
qualify  for  a  supplemental  grant  of  5 
percent  of  the  amount  of  funds 
apportioned  to  the  State,  in  accordance 
with  23  U.S.C.  410(g).  in  that  fiscal  year, 
a  State  must  have  in  place  and 


■ 
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implement  or  adopt  and  implement  a 
drwnk  driving  prevention  program  whicii 
meets  the  requirements  of  S  1313.5,  and 
provide  for  a  program: 

(i)  To  acquire  video  equipment  to  be 
installed  in  police  vehicles  and  used  in 
detecting  persons  who  operate  motor 
vehicles  while  under  the  influence  of 
alcohol  or  a  controlled  substance; 

(ii)  To  effectively  prosecute  those 
persons;  and 

(iii)  To  train  personnel  in  the  use  of 
that  equipment. 

(2)  To  demonstrate  compliance  in  the 
first  year  the  State  receives  a 
supplemental  grant  under  this 
paragraph,  the  State  shall  submit  a  plan 
for  the  acquisition  and  use  of  video 
equipment  in  poUce  vehicles  for  the 
enforcement  of  impaired  driving  laws, 
including: 

(i)  A  schedule  for  the  areas  where  the 
equipment  has  been  and  will  be 
installed  and  used; 

(ii)  A  plan  for  training  enforcement 
personnel,  prosecutors  and  judges  in  the 
use  of  this  equipment;  and 

(iii]  A  plan  for  public  information  and 
education  programs  to  enhance  the 
deterrent  effect  of  the  equipment. 

(3)  To  demonstrate  compliance  in 
subsequent  years,  the  State  shall  submit 
information  and  data  on  the  use  and 
effectiveness  of  the  equipment,  and  an 
updated  plan  for  any  acquisition  and 
use  of  additional  equipment. 

§  1313.7    Award  procedures. 

(a)  In  each  Federal  fiscal  year,  after  a 
deduction  under  23  U.S.C.  410{f]  for 
administrative  expenses,  the  remainder 
of  the  funds  authorized  to  be 
appropriated  to  carry  out  this  section 
will  be  apportioned  to  the  States  in 
accordance  with  the  formula  specified  in 
23  U.S.C.  410(g](l). 

(b)  Out  of  the  funds  apportioned 
under  paragraph  (a]  of  this  section, 
grants  will  be  made  to  eligible  States 
upon  submission  and  approval  of  the 
drunk  driving  prevention  plan  and 
certification  required  by  S  1313.4(a)  and 
subject  to  the  limitations  in  S  1313.4(c). 
Such  grants  shall  be  made  until  all 
eligible  States  have  received  a  grant  or 
until  there  are  insufficient  funds  to 
award  a  grant  to  a  State  out  of  a 
proportionate  share  of  available 
obligation  authority.  Time  of  submission 
shall  be  determined  by  the  postmark  for 
certifications  delivered  through  the  mail 
and  by  stamped  receipt  for  certifications 
delivered  in  person. 

(c)  If  a  State  is  not  eligible  for  a  basic 
grant  or  for  a  supplemental  grant  under 
this  section  in  a  fiscal  year,  the  amount 
of  funds  apportioned  to  the  State  in  the 
fiscal  year  to  make  such  grant  shall  be 
withdrawn  from  the  State's 


apportionment  and  reapportioned  to  the 
other  States  eligible  to  receive  a  grant  in 
the  fiscal  year  in  accordance  with  the 
formula  specified  in  23  U.S.C.  410(g)(1). 
This  apportionment  shall  be  made  on 
the  first  day  of  the  succeeding  fiscal 
year. 

(d)  Out  of  the  funds  apportioned 
under  paragraph  (c)  of  this  section, 
grants  will  be  made  to  eligible  States 
upon  submission  and  approval  of  the 
drunk  driving  prevention  plan  and 
certification  required  by  S  1313.4(b)  and 
subject  to  the  limitations  in  S  1313.4(c). 
Such  grants  shall  be  made  until  all 
eligible  States  have  received  a  grant 
based  on  a  proportionate  share  of 
available  obligation  authority. 

S  131301    State*  eHgit>le  under  old  410. 

A  State  which,  before  December  18, 
1991,  was  eligible  to  receive  a  grant 
under  23  U.S.C.  410,  and  its 
implementing  regulation,  as  in  effect  on 
December  17, 1991,  may  elect  to  receive 
in  a  fiscal  year  grants  under  such 
section  410,  and  implementing 
regulation,  as  so  in  effect,  in  lieu  of 
receiving  in  such  fiscal  year  grants 
under  section  410,  as  amended,  and  this 
regulation. 

Issued  on:  June  24, 1992. 
Frederick  H.  Grubbe, 

Deputy  Administrator.  National  Highway 
Traffic  Safety  Administration. 
(FR  Doc.  92-15214  Filed  6-29-92;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  5 

[T.D.  ATF-324:  Ref  J  Notice  No.  730] 

RiN  1512-AA97 

Standards  of  Identity  for  DistiHed 
Spirits  (CRD59) 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

action:  Final  rule.  Treasury  decision. 

summary:  ATF  is  amending  the 
regulations  in  27  CFR  part  5,  by  lowering 
the  minimum  bottling  proof  for  flavored 
brandy,  flavored  gin,  flavored  rum, 
flavored  vodka,  and  flavored  whisky 
from  70°  proof  (35%  alcohol  by  volume] 
to  60°  proof  (30%  alcohol  by  volume). 
EFFECTIVE  DATE:  July  30, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel ).  Hiland,  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650 


Massachusetts  Avenue,  NW., 
Washington,  DC  20226  (202-927-8210). 
SUPPLEMENTARY  INFORMATION: 

Background 

Following  the  enactment  of  the 
Federal  Alcohol  Administration  Act 
(FAA  Act)  in  1935.  implementing 
regulations  were  issued.  As  originally 
written,  these  regulations  provided  for 
various  classes  and  types  of  distilled 
spirits,  but  did  not  include  a  separate 
class  and  type  for  flavored  brandy, 
flavored  gin.  flavored  rum.  flavored 
vodka,  and  flavored  whisky. 

In  1936,  cordial  manufacturers  who 
were  producing  their  products  with  the 
use  of  brandy  and  true  fruit  flavors 
requested  the  Federal  Alcohol 
Administration  to  permit  such  products 
to  be  designated  as,  for  example, 
"apricot  brandy."  On  September  19, 
1936.  in  a  letter  from  the  Federal  Alcohol 
Administration  to  all  bottlers  of  distilled 
spirits,  the  Administrator  advised  that 
the  provisions  of  section  34  (a)  of 
Regulations  5  provided  that  the  words 
"cordial"  or  "liqueur"  did  not  have  to  be 
stated  upon  a  label  to  indicate  the  class 
of  distilled  spirits,  which  were  in  fact 
cordials,  unless  the  Administrator  found 
that,  without  a  designation  of  the  class, 
the  type  designation  was  one  which  did 
not  clearly  indicate  to  the  consumer  that 
the  product  was  a  cordial  or  liqueur.  The 
Administrator  informed  the  cordial 
manufacturers  that,  pursuant  to  the 
regulation,  they  could  designate  their 
products  as.  for  example,  "apricot 
flavored  brandy",  "orange  flavored 
whisky",  or  "lemon  flavored  rum."  It 
was  the  view  of  the  Administration  that 
the  labeling  of  these  products  in  the 
manner  indicated  would  not  lead  to  any 
consumer  deception. 

Pursuant  to  the  above  ruling,  cordial 
manufacturers  requested  information  as 
to  whether  permission  to  label  their 
product  as,  for  example,  "apricot 
flavored  brandy",  was  conditioned  upon 
the  presence  in  the  product  of  any 
minimum  quantity  of  whisky,  brandy, 
rum.  or  gin.  In  connection  with  these 
inquiries,  the  Administration  noted  that 
the  regulations  governing  the  labeling  of 
whisky,  brandy,  rum,  and  gin  specified 
80°  proof  as  the  minimum  proof  for  these 
products.  The  Administration  felt  that  a 
consumer  purchasing  a  product  labeled 
as  "orange  flavored  gin"  would  expect 
to  receive  a  product  of  practically  the 
same  proof  as  the  product  would  have 
without  the  addition  of  the  flavoring  and 
sweetening  material.  The  Administrator 
therefore  ruled  that  no  product  could  be 
designated  as,  for  example,  "orange 
flavored  gin"  unless  the  proof  of  such 
product,  as  indicated  on  the  label,  was 
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70*  proof  or  more.  If  such  products  were 
produced  at  less  than  70°  proof,  they 
would  be  required  to  be  designated  as 
for  example,  "orange  liqueur."  (Letter  of 
Federal  Alcohol  Administrator  to  all 
bottlers  of  distilled  spirits,  dated 
October  7, 1936). 

In  April  of  1968,  the  Alcohol  and 
Tobacco  Tax  Division  of  the  Internal 
Revenue  Service  revisited  this  issue 
during  public  hearings  held  to  consider 
several  amendments  to  the  regulations 
covering  the  labeling  and  advertising  of 
distilled  spirits  in  27  CFR  part  5.  One  of 
the  proposals  discussed  at  these 
hearings  was  the  codification  into 
regulations  of  the  existing  position  with 
respect  to  the  labeling  of  flavored 
brandy,  flavored  gin,  flavored  vodka, 
and  flavored  whisky.  It  was  also 
proposed  that  the  use  of  wine  in  these 
distilled  spirits  be  Umited  to  2V^  percent 
by  volume  of  the  fmished  product.  The 
reason  for  these  proposals  was  that 
these  products  had  achieved  such 
consumer  acceptance  that  a  standard  of 
identity  was  needed  to  maintain  product 
identity  and  integrity. 

Following  these  hearings,  the 
Department  of  the  Treasury  issued 
Treasury  Decision  6973.  (See  33  FR 
14459.  0/26/68).  This  decision 
established  a  regulatory  standard  of 
identity  for  these  products.  This 
amendinent  to  27  CFR  part  5  became 
effective  on  July  1, 1969.  The  standard  of 
identity  for  flavored  brandy,  flavored 
gin,  flavored  nmi,  flavored  vodka,  and 
flavored  whisky  was  established  in  27 
CFR  5.22(i],  as  Class  9  distilled  spirits, 
which  reflected  the  above-mentioned 
amendment  as  it  was  initially  proposed 
and  adopted.  Under  S  5.22(i)  these 
products  were  deflned  as  follows: 

Flavored  brandy,  flavored  gin.  flavored 
rum.  flavored  vodka,  and  flavored  wliisky  are 
brandy,  gin.  rum.  vodka,  and  whisky, 
respectively,  to  which  have  been  added 
natural  flavoring  materials,  with  or  without 
the  addition  of  sugar,  and  bottled  at  not  less 
than  70°  proof.  The  name  of  the  predominant 
flavor  shall  appear  as  a  part  of  the 
designation.  If  the  finished  product  contains 
more  than  2 'A  percent  by  volume  of  wine,  the 
kinds  and  percentages  by  volume  of  wine 
must  l>e  stated  as  a  part  of  the  designation, 
except  tliat  a  flavored  brandy  may  contain  an 
additional  12  V^  percent  by  volume  of  wine, 
without  label  disclosure,  if  the  additional 
wine  is  derived  from  the  particular  fruit 
corresponding  to  tht.  labeled  flavor  of  the 
product. 

Petition 

ATP  received  a  petition  from  Delta 
Consultants,  Inc.,  dated  April  17, 1991, 
which  proposed  that  the  regulations  in 
27  CFR  part  5  to  be  amended  by 
lowering  the  minimum  bottling  proof  for 
flavored  brandy,  flavored  gin,  flavored 


rum,  flavored  vodka,  and  flavored 
whisky  from  70°  proof  (35%  alcohol  by 
volume)  to  60°  proof  (30%  alcohol  by 
volume). 

The  petitioner  maintained  that  its 
proposal  was  consistent  with  domestic 
and  international  trends  toward 
beverages  with  less  alcohol  content; 
would  not  result  in  any  consumer 
deception;  was  in  accord  with  consumer 
perceptions  of  flavored  distilled  spirits 
products;  would  provide  consumers  with 
a  greater  range  of  alcohol  content;  and 
would  result  in  a  minimal  reduction  of 
revenue. 

The  petitioner  asserted  that,  over  the 
years,  consumers  have  perceived 
flavored  brandy,  flavored  gin,  flavored 
rum,  flavored  vodka,  and  flavored 
whisky  as  similar  to  the  class  of  distilled 
spirits  identifled  as  cordial  or  liqueur 
products.  In  that  regard,  the  petitioner 
stated  that  the  lowering  of  the  minimum 
bottling  proof  for  these  flavored  distilled 
.  spirits  to  60°  proof  would  more 
accurately  reflect  the  relationship 
between  these  class  9  distilled  spirits, 
and  cordials  and  liqueurs  in  the  minds 
of  consimiers. 

ATF  Analysis 

ATF  reviewed  the  history  of  this  issue 
and  found  that  the  original  reason  for 
establishing  a  bottling  proof  of  70°  for 
flavored  brandy,  flavored  gin,  flavored 
rum,  flavored  vodka,  and  flavored 
whisky  was  consumer  protection.  It  was 
felt  that  consumers  purchasing  products 
which  were  designated  as  "orange 
flavored  gin",  "apricot  flavored  brandy", 
"lemon  flavored  whiskey",  and  "peach 
flavored  rum",  would  expect  to  receive 
products  of  substantially  the  same  proof 
as  gin,  brandy,  whiskey,  and  rum,  which 
must  be  bottled  at  no  less  than  80°  proof. 

After  careful  consideration  of  the 
arguments  made  by  the  petitioner  and 
the  history  of  this  issue,  ATF  beheves 
that  these  flavored  distilled  spirits 
products  are  very  closely  associated 
with  cordials  and  hqueurs.  Indeed,  the 
relationship  between  these  products  has 
been  regulated  since  the  inception  of  the 
FAA  Act.  However,  while  cordial  and 
liqueur  products  generally  have  no 
minimum  bottling  proof,  certain  types  of 
liqueurs,  for  example  rye  liqueur, 
bourbon  liqueur,  rum  Uqueur,  gin 
liqueur,  and  brandy  liqueur  must  be 
bottled  at  not  less  than  60*  proof.  ATF 
believes  that  maintaining  a  60*  proof 
minimimi  bottling  requirement  would 
allow  for  a  closer  and  more  consistent 
identification  of  the  above-mentioned 
flavored  distilled  spirits  with  cordials 
and  liqueur  products  while  at  the  same 
time  preventing  consumer  deception  that 
could  result  from  having  no  minimum 
proof  requirements  for  flavored  brandy. 


flavored  gin,  flavored  rum,  flavored 
whisky,  and  flavored  vodka. 

Therefore,  on  October  25, 1991,  ATF 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
(Notice  No.  730,  56  FR  55247)  which 
proposed  to  amend  the  standard  of 
identity  for  these  products. 

Public  Comments 

Notice  No.  730  requested  comments 
from  all  interested  persons  concerning 
the  proposed  amendment.  In  response, 
11  comments  were  filed.  Of  these,  seven 
favored  the  proposal  and  four  opposed 
the  proposal. 

Comments  in  Support 

Two  of  the  seven  respondents  who 
wrote  in  support  of  the  proposal, 
Mohawk  Distilled  Products,  and 
Glenmore  Distilleries  Company,  stated 
only  that  they  favor  the  proposal.  The 
other  five  respondents,  Brown-Forman 
Corporation.  Hiram  Walker  &  Sons  Inc., 
McDermott,  Will  &  Emery,  Jim  Beam 
Brands  Co.,  and  Intercontinental 
Packaging  Co.,  gave  specific  reasons  for 
supporting  the  proposal.  Those  reasons 
are  siunmarized  as  follows: 

1.  The  public's  perception  of  flavored 
distilled  spirits  products  has  changed. 
These  products  are  viewed  as  being 
closely  related  to  cordials  and  Uqueurs. 

2.  The  proposal  is  consistent  with 
domestic  and  international  trends 
towards  beverages  vnth  less  alcohol 
content 

3.  Lowering  the  proof  on  these  types 
of  products  is  more  in  line  with  the  new 
drinking  attitude  of  the  American  public. 

4.  The  proposal  will  offer  the 
consumer  a  wider  range  of  alcohol 
content. 

5.  The  proposal  woul-d  be  beneficial  to 
the  distilled  spirits  industry. 

6.  The  alcohol  content  is  mandatory 
labeling  information,  so  lowering  the 
alcohol  content  is  unlikely  to  cause  any 
consumer  deception. 

One  of  the  respondents,  Brown- 
Forman  Corporation,  cautioned  that, 
although  they  supported  the  proposal, 
they  were  concerned  that  this  might  be 
the  beginning  of  a  move  to  lower  the 
minimum  proof  for  all  cordial,  liqueur, 
and  flavored  products.  They  stated  that 
they  endorse  the  Bureau's  position  that 
a  minimtun  60°  proof  is  consistent  with 
current  requirements  for  other  liqueiu^ 
and  the  minimum  proof  should  be 
maintained  to  avoid  consumer 
deception. 

A'TF  concurs  with  Brown-Forman 
Corporation's  comment  that  a  minimum 
bottling  proof  of  60°  is  appropriate  for 
these  products.  Further,  the  Bureau  does 
not  view  this  amendment  as  the 
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beginning  of  a  general  move  towards 
lowering  the  bottling  proof  on  cordials, 
liqueurs,  or  flavored  products. 

Comments  in  Opposition 

The  four  companies  which  opposed 
the  proposal  were:  Bacardi  Imports,  Inc., 
International  Distillers  &  Vintners  North 
America,  Hood  River  Distillers,  Inc.,  and 
Guinness  America,  In& 

Bacardi  Imports  Company  stated  in 
their  comments  that  flavored  products 
which  use  terms  such  as  "flavored"  or 
"spiced"  gin.  rum,  or  whisky  are 
misleading  to  consumers  who  may 
receive  the  impression  that  these 
products  contain  full  strength  spirits  to 
which  only  flavors  are  added.  Bacardi 
asks  that  any  flavored  products  which 
contain  the  name  of  a  class  or  type  of 
spirits  normally  bottled  at  40%  alcohol 
or  higher,  but  which  are  bottled  at  a 
proof  under  the  proof  established  for 
that  category,  be  designated  with  a 
statement  in  close  proximity  to  the 
brand  name  which  readily  indicates  that 
the  flavored  product  is  diluted. 

The  Bureau  does  not  concur  with  this 
comment.  Flavored  distilled  spirits 
products  have  been  marketed  at  less 
than  40%  alcohol  for  a  number  of  years, 
and  suggesting  that  they  now  be  labeled 
as  a  "diluted"  product  is  contrary  to  the 
general  perception  of  this  class  of 
products.  The  Bureau  believes  that 
flavored  distilled  spirits  are  not  usually 
compared  with  full  strength  whisky,  gin, 
rum,  brandy,  or  vodka.  They  are  a  class 
of  products  which  have  become 
increasingly  compared  with  cordials  and 
liqueurs.  Also,  the  term  "spiced"  rum  is 
normally  used  to  describe  specialty 
products,  not  flavored  distilled  spirits. 

International  Distillers  &  Vintners 
North  America  stated  that  consumers 
clearly  perceive  a  difference  between 
flavored  spirits  and  the  unique 
characteristics  of  products  in  the 
cordials/liqueurs  category.  They  state 
that  the  proposed  amendment  would 
confuse  consumers  with  respect  to 
product  categories  that  have  been  relied 
upon  by  consumers  for  over  fifty  years. 

ATF  does  not  concur  with  this 
viewpoint.  ATF  believes  that  flavored 
distilled  spirits  products  are  very  closely 
associated  with  cordials  and  liqueurs. 
The  relationship  between  these  products 
has  been  regulated  since  the  inception 
of  the  FAA  Act  Further,  ATF  believes 
that  maintaining  a  60°  proof  minimum 
bottling  requirement  will  allow  for  a 
closer  and  more  consistent  identiflcation 
of  flavored  distilled  spirits  with  cordials 
and  liqueur  products  while  at  the  same 
time  preventing  consumer  deception  that 


could  result  from  having  no  minimum 
proof  requirements  for  flavored  brandy, 
flavored  gin.  flavored  rum,  flavored 
whisky,  and  flavored  vodka. 

Hood  River  Distillers,  Inc.  stated  that 
lowering  the  bottling  proof  is  another 
way  to  cheat  the  consumer,  and  in  the 
past,  lowering  the  bottling  proof  has  not 
caused  a  reduction  in  the  price  of  the 
new  product. 

The  Bureau  does  not  view  this 
proposal  as  a  means  for  distillers  to  take 
advantage  of  consumers.  It  is  intended 
to  recognize  the  relationship  that 
consumers  perceive  between  flavored 
distilled  spirits  products  and  the  class  of 
distilled  spirits  identified  as  cordials 
and  liqueurs.  Also.  ATF  believes  that 
maintaining  a  60°  proof  minimum 
bottling  requirement  will  help  to  prevent 
consumer  deception  that  could  result 
from  having  no  minimum  proof 
requirements  for  these  products. 

Guinness  America,  Inc.  stated  that 
there  is  a  greater  chance  of  confusion 
among  consumers,  and  it  would  be  more 
difflcult  for  consumers  to  compare 
prices  in  the  context  of  alcohol  content. 
They  also  state  that  with  a  broader 
proof  strength  range  it  would  be 
necessary  to  use  different  levels  of 
mixers  with  risks  of  resulting 
inconsistencies  of  taste. 

The  Bureau  believes  that  lowering  the 
minimum  alcohol  content  for  flavored 
distilled  spirits  should  not  impose  an 
additional  burden  on  consumers. 
Flavored  distilled  spirits  products  can 
already  be  bottled  at  different  levels  of 
alcohol  content  This  change  only 
lowers  the  minimum  bottling  proof. 
Also,  distillers  who  are  concerned  with 
different  levels  of  mixers  and 
inconsistencies  of  taste  can  continue  to 
bottle  their  products  at  their  original 
alcohol  content 

Guinness  also  refers  to  a  market 
survey  of  whisky  which  suggests  that 
those  with  lower  proof  are  perceived  by 
consumers  to  be  inferior,  and  therefore 
lower  proof  could  damage  the  generic 
quality  image  of  one  or  more  of  the 
affected  products. 

ATF  points  out  that  this  amendment 
to  the  minimimi  bottling  proof  for 
flavored  distilled  spirits  does  not  require 
that  bottlers  lower  the  alcohol  content 
of  their  product  Producers  who  believe 
that  a  lower  proof  product  will  be 
viewed  as  an  inferior  product  can 
continue  to  bottle  their  product  at  a 
higher  alcohol  content 

Discussion 

After  considering  the  comments 
received.  ATF  has  decided  to  amend  the 
regulations  in  27  CFR  part  5.  by  lowering 


the  minimum  bottling  proof  for  flavored 
brandy.,  flavored  gin.  flavored  rum. 
flavored  vodka,  and  flavored  whisky 
from  70°  proof  (35%  alcohol  by  volume) 
to  60°  proof  (30%  alcohol  by  volume). 
Based  on  the  original  petition  received, 
and  the  comments  offered  in  response  to 
the  notice  of  proposed  rulemaking,  ATF 
feels  that  these  flavored  distilled  spirits 
products  are  very  closely  associated 
with  cordials  and  liqueurs.  ATF  believes 
that  maintaining  a  60°  proof  minimum 
bottling  requirement  will  allow  for  a 
closer  and  more  consistent  identiflcation 
of  flavored  distilled  spirits  with  cordials 
and  liqueur  products  while  at  the  same 
time  preventing  consumer  deception  that 
could  result  from  having  no  minimum 
proof  requirements  for  these  products. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  a  major  regulation  as  deflned 
in  E.0. 12291.  and  a  regulatory  impact 
analysis  is  not  required  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  georgraphic 
regions;  and  it  will  not  have  signiflciant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certifled  that  this 
regulation  will  not  have  a  signiflcant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required 
because  the  proposal,  if  promulgated  as 
a  flnal  rule,  is  not  expected:  (1)  To  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities,  or  (2)  to  impose,  or  otherwise 
cause,  a  signiflcant  increase  in  the 
reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  PubUc  Law  9d- 
511.  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  because 
no  requirement  to  collect  information  is 
proposed. 
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Drafting  Information 

The  principal  author  of  this  document 
is  Daniel ).  Hiland,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  5 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Trade  practices. 

Authority  and  Issuance 

Accordingly,  under  the  authority  of  27 
U.S.C.  205,  27  CFR  part  5  is  amended  as 
follows: 


PART  S— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

1.  The  authority  citation  for  27  CFR 
part  5  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5301.  7805.  27  U.S.C. 
205. 

2.  Section  5.22  is  amended  by  revising 
paragraph  (i)  to  read  as  follows: 

§  S.22    The  standards  of  Identity. 

•  •  •  •  • 

(i)  Class  9;  flavored  brandy,  flavored 
gin,  flavored  rum,  flavored  vodka,  and 
flavored  whisky.  "Flavored  brandy, 
"flavored  gin,"  "flavored  rum," 
"flavored  vodka,"  and  "flavored 
whisky,"  are  brandy,  gin,  rum  vodka, 
and  whisky,  respectively,  to  which  have 
been  added  natural  flavoring  materials, 
with  or  without  the  addition  of  sugar, 
and  bottled  at  not  less  than  60'  proof. 
The  name  of  the  predominant  flavor 
shall  appear  as  a  part  of  the  designation. 
If  the  finished  product  contains  more 
than  2V2  percent  by  volume  of  wine,  the 
kinds  and  precentages  by  volume  of 
wine  must  be  stated  as  a  part  of  the 
designation,  except  that  a  flavored 
brandy  may  contain  an  additional  12 V^ 
percent  by  volume  of  wine,  without 
label  disclosure,  if  the  additional  wine  is 
derived  from  the  particular  fruit 
corresponding  to  the  labeled  flavor  of 
the  product. 
•        •        •        •        • 

Signed:  May  22, 1992. 
Stephen  E.  Higgins, 
Director. 

Approved:  )une  8. 1992. 
Peter  K.  Nunes, 

Assistant  Secretary.  (Enforcement). 
[FR  Doc.  92-15187  Filed  6-29-92;  8:45  am) 
BiUJNG  COOC  4S10-)1-«I 


DEPARTMENT  OF  TRANSPORTATIOM      33  CFR  Part  117 


Coast  Guard 

33  CFR  Part  100 

(CG01  92-058] 

Connecticut  River  Raft  Race,  Hard 
Park  to  Haddam  Meadows,  CT 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  effective  date  of 

regulations. 

SUMMARY:  This  notice  puts  into  effect 
the  permanent  regulations,  33  CFR 
100.102,  for  the  Connecticut  River  Raft 
Race  to  be  held  on  Saturday,  August  8, 
1992,  from  10  am  to  2  pm.  The 
regulations  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  anticipated 
congestion  at  the  time  of  the  event.  The 
purpose  of  this  regulation  is  to  provide 
for  the  safety  of  life  and  property  on 
navigable  waters  during  the  event. 

EFFECTIVE  DATE:  The  regulations  are 
effective  from  10  am  to  2  pm  on  August 
8, 1992. 
FOn  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  Eric  G. 
Westerberg,  Chief,  Boating  Safety 
Affairs  Branch,  First  Coast  Guard 
District,  (617)  223-8310. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this 
document  are  LTJG  E.  G.  Westerberg, 
Project  Manager,  First  Coast  Guard 
District  Boating  Safety  Division,  and 
LCDR  J.  Astley,  Project  Attorney,  First 
Coast  Guard  District  Legal  Office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  effective  period  for 
the  permanent  regulation  governing  the 
1992  running  of  the  Connecticut  River 
Raft  Race.  A  portion  of  the  Connecticut 
River  will  be  closed  during  the  effective 
period  to  all  vessels  in  excess  of  20 
meters  (65.6  feet)  in  length.  The 
regulated  area  is  that  area  between  the 
Salmon  River  (Marker  No.  48)  and 
Middle  Haddam  (Marker  No.  72). 
Further  public  notification,  including  the 
full  text  of  the  regulations,  will  be 
accomplished  through  advance  notice  in 
the  First  Coast  Guard  District  Local 
Notice  to  Mariners.  The  full  text  of  this 
regulation  is  found  in  33  CFR  100.102. 

Dated:  June  18. 1992. 
K.W.  Thompson. 

Captain.  U.S.  Coast  Guard.  Acting  District 

Commander. 

(FR  Doc.  92-15225  Filed  6-29-92;  8:45  am  J 
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(CGD7-92-10] 

DrawtKidge  Operation  Regulations; 
Pinellas  Bayway  Structure  E,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the  State  of 
Florida  (bridge  owner),  the  Coast  Guard 
is  changing  the  regulations  governing  the 
SR  679  drawbridge  (Bayway  E)  over  the 
Gulf  Intracoastal  Waterway,  mile  113.0, 
St.  Petersburg,  Pinellas  County,  Florida, 
by  expanding  the  current  regulated 
period  to  include  weekdays  and 
changing  the  opening  frequency  from  15 
minutes  to  20  minutes.  This  change  is 
being  made  to  relieve  highway 
congestion,  while  still  meeting  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  August  14, 1992. 
FOR  FURTHER  INFORMATION  CONTACT 
Ian  MacCartney,  Project  Manager  at 
(305)  536-^103. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian 
MacCartney,  Project  officer,  and  Lt.  J.  M. 
Losego,  Project  Counsel. 

Regulatory  History 

On  April  17, 1992.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations  in  the  Federal 
Register  (33  FR  13685).  The  Coast  Guard 
received  no  letters  commenting  on  the 
change.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  from  9  a.m.  to  6  p.m. 
on  Saturdays.  Sundays  and  federal 
holidays,  the  draw  need  open  only  on 
the  hour,  quarter  hour,  half  hour  and 
three  quarter  hour.  The  State  of  Florida 
requested  that  the  bridge  open  only  on 
the  hour.  20  minutes  past  the  hour,  and 
40  minutes  past  the  hour,  daily.  from,9 
a.m.  to  7  p.m.  Study  of  the  highway 
traffic  and  bridge  opening  data 
indicated  that  severe  vehicular  traffic 
congestion  was  occurring  and  during 
some  periods  back  to  back  openings  did 
not  permit  accumulated  traffic  to  clear. 
This  change  will  relieve  highway 
congestion,  while  still  meeting  the 
reasonable  needs  of  navigation. 

Discussion  of  Comments  and  Changes 

There  were  no  letters  or  comments 
received  in  response  to  the  profwsed 
rule.  The  final  rule  is  therefore 


Federal  Regbter  /  Vol.  57.  No.  126  /  Tuesday.  June  30.  1992  /  Rules  and  Regulatlom  29021 


unchanged  from  the  proposed  rule 
published  on  April  17, 1902. 

Regulatory  EvahiatioD 

These  regulations  are  considered  to 
be  not  major  under  Executive  Order 
12291  and  not  significant  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040;  February  28. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  change  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
We  conclude  this  because  the  rule 
exempts  tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  change  will 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  Reld  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C  632). 
Since  tugs  with  tows  are  exempt  from 
this  change,  the  economic  impact  is 
expected  to  be  niinimaL  Therefore,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  fmal  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Infonnation 

This  rule  contains  no  collection  ef 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism         1 1 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section 
2.B.2.g.(5]  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  '^AOomsscs." 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  490:  49  CFK  1.40;  33 
CFR  1.05-1  (g). 

2.  In  S  117.287,  paragraph  (d)(3)  is 
revised  to  read  as  follows: 

S  117.287    Gun  Intracoastal  Waterway. 

(d)  *  •  * 

(3)  The  draw  of  the  Pinellas  Bayway, 
SUiicture  "E"  (SR  679)  bridge,  mile  113.0 
at  St.  Petersburg  Beach,  shall  open  on 
signal;  except  that  from  9  a.m.  to  7  p.m. 
the  draw  need  open  only  on  the  hour,  20 
minutes  past  the  hour  and  40  minutes 
past  the  hour. 

Dated:  June  10, 1992. 
Robert  E.  Kramek. 

Rear  Admiral,  US.  Coast  Guard  Commander. 
Seventh  Coast  Guard  District. 
[FR  Doc.  92-15221  Filed  6-29-92;  8:45  am) 
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33  CFR  Part  165 
ICGDI  92-0401 

Safety  Zone:  Colcheeter  4th  of  July 
Fireworks,  Lake  Champlain,  VT 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  plans  to 
establish  a  temporary  safety  zone  for  a 
firewoA  display  for  Colchester, 
Vermont's  4th  of  July  Celebration.  The 
event  sponsored  by  the  Colchester 
Recreation  Department  will  take  place 
on  Saturday,  July  4th,  1992.  Temporary 
closure  of  a  portion  of  Malletts  Bay  in 
Lake  Champlain  is  needed  to  protect  the 
boating  public  from  the  hazards 
associated  with  a  pyrotechnic  fireworks 
display  in  confmed  waters. 
EFFECTIVE  DATES:  This  zone  becomes 
effective  on  4  July  1992  at  8  p.m.  It 
terminates  on  4  July  1992  at  11  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  J.  E.  Peschel, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York,  (212)  668-7933. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  J. 
E.  PesdieL  Captain  of  the  Port  New 


York  and  LCDR  J.  Astley,  Project 
Attorney,  First  Coast  Guard  District. 
Legal  Office. 

Regulatory  Histocy 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  respond  to  any  potential 
hazards.  Due  to  the  date  that  this 
application  was  received,  there  was  not 
sufficient  time  to  publish  proposed  rules 
in  advance  of  the  event  or  to  provide  for 
a  delayed  effective  date. 

Background  and  Purpose 

The  circumstances  requiring  this 
regulation  result  from  the  desire  to 
protect  the  maritime  public  from 
possible  dangers  and  hazards 
associated  with  a  pyrotechnic  fireworks 
display  in  the  waters  of  Malletts  Bay  in 
the  vicinity  of  Malletts  Bay  Marina.  No 
vessel  will  be  permitted  to  enter  or 
move  within  this  safety  zone  unless 
permitted  to  do  so  by  the  Captain  of  the 
Port  New  York  (COTP  NY). 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  28, 
1979).  Due  to  the  limited  20  minute 
duration  of  the  display,  the  launch  site's 
location  which  is  situated  away  from 
traffic  channels,  the  extensive 
advisories  that  will  be  made  to  the 
ejected  maritime  community,  and  the 
fact  that  the  event  is  taking  place  late  at 
night  which  typically  experiences  only  a 
light  volume  of  marine  traffic,  the  impact 
of  this  regulation  is  expected  to  be 
minimal.  The  Coast  Guard  expects  the 
economic  impact  of  this  to  be  so 
minimal  that  a  RegxJatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (IS 
U.S.C  632). 
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For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  rulemaking  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2.C. 
of  ConMnandant  Instruction  M16475.1B  it 
is  an  action  under  the  Coast  Guard's 
statutory  authority  to  protect  public 
safety,  and  thus,  this  regulation  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  is  amending  33  CFR 
part  165  as  follows: 

PART  165— (AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5,  49 
CFR  1.48. 

2.  A  temporary  §  165.T01-040  is  added 
to  read  as  follows: 

S  165.T  01-040    Cdchester  4tti  of  July 
Rreworfcs.  , 

(a)  Location.  The  safety  zone  will 
include  all  waters  of  Malletts  Bay  in 
Lake  Champlain  within  a  300  yard 
radius  of  a  point  on  land  at  44°32'45"  N. 
and  073°13'00"  W. 

(b)  Effective  period.  These  regulations 
will  be  effective  from  8  p.m.  to  11  p.m. 
on  July  4, 1992,  unless  terminated  sooner 
by  the  Captain  of  the  Port  New  York 
(COTP  NY). 

(c)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transit  or  remain  in 
the  safety  zone  during  the  effective 
period  of  regulation  unless  authorized 


by  the  COTP  New  York,  or  his 
designated  representative.  The  COTP 
New  York  or  his  designated 
representative,  will  attempt  to  minimize 
any  delays  for  commercial  vessels 
transiting  the  area  and  will  monitor 
channel  16  VHF-FM. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  New  York  or  the  designated  on 
scene  personnel.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  stop 
immediately  and  proceed  as  directed. 

Dated:  June  18. 1992. 
R.M.  LanabM, 

Captain  U.S.  Coast  Guard,  Captain  of  the  Port, 

New  York. 

|FR  Doc.  92-15222  Filed  6-29-92;  6:45  am] 
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33  CFR  Pari  165 
(CGD1  92-061] 

Safety  Zone:  Lower  East  River,  New 
York,  New  Jersey 

aoency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  The  Coast  Guard  plans  to 
establish  a  temporary  safety  zone  for  a 
fireworks  display  within  all  waters  of 
the  LtOwer  East  River  south  of  the 
Manhattan  Bridge  and  north  of  a  line 
drawn  from  Pier  13,  Manhattan  to  I*ier  2, 
Brooklyn.  The  fireworks  display  will 
take  place  on  Thursday,  July  2nd,  1992 
from  8  p  jn.  to  10:30  p.m.  Temporary 
closure  of  the  waters  surrounding  the 
launching  barges  is  needed  to  protect 
the  boating  public  from  the  safety 
hazards  associated  with  a  pyrotechnic 
fireworks  display  in  these  waters. 
EFFECTIVE  DATES:  This  zone  becomes 
effective  on  02  July  1992  at  8  p.m.  It 
terminates  on  02  July  1992  at  10:30  p.m. 
FOR  FURTHER  INFORMATHJN  CONTACTS 

Lieutenant  (junior  grade]  J.E.  Peschel, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York  (212)  668-7933. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Infortaiation 

The  drafters  of  this  notice  are  LTJG  J. 
E.  Peschel,  Captain  of  the  Port,  New 
York,  and  LCDR  J.  Astley,  Project 
Attorney,  First  Coast  Guard  District. 
Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 


for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  the  event  takes 
place  on  a  public  holiday  with  a  timeline 
that  cannot  change  and  where 
immediate  action  is  needed  to  respond 
to  any  potential  hazards  and  sufficiently 
protect  the  boating  public.  Due  to  the 
date  that  this  application  was  received, 
there  was  not  sufficient  time  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Background  and  Purpose 

The  circumstances  requiring  this 
regulation  result  from  the  desire  to 
protect  the  maritime  public  from 
possible  dangers  and  hazards 
associated  with  a  pyrotechnic  fireworks 
display  in  the  waters  of  the  Lower  East 
River.  The  safety  zone  will  surround  a 
barge  based  shoot  directed  over  the 
waters  of  the  Lower  East  River.  This 
two  and  one  half  hour  zone  allows  time 
for  Coast  Guard  personnel  to  clear 
vessels  from  the  area  both  before  and 
during  the  display,  and  ensure  all 
pyrotechnics  have  been  extinguished 
prior  to  reopening  the  area  to  maritime 
traffic.  No  vessel  will  be  permitted  to 
enter  or  move  within  the  safety  zone 
unless  permitted  to  do  so  by  Captain  of 
the  Port  New  York. 


Regidatory  Evaluation 

These  regulations  are  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Due  to  the  limited  duration  of  the 
display  within  this  two  and  one  half 
hour  window,  and  the  extensive 
advisories  made  to  the  affected 
maritime  community  concerning  this 
OPSAIL  event  the  impact  of  this 
regulation  is  expected  to  be  minimal. 
The  Coast  Guard  expects  the  economic 
impact  of  this  regiilation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  act  (15 
use.  632). 


M 
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For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 


Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 


commercial  vessels  transiting  the  area 
and  will  monitor  channel  16  VHF-FM. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  NY  or  the  designated  on  scene 
perspimel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  stop 
immediately  and  proceed  as  directed. 

Dated:  June  24. 1992. 
R.M.  Larrabee,  * 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 
(PR  Doc.  92-15218  Filed  6-29-92;  8:45  am] 
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Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2.C. 
of  Commandant  Instruction  M16475.1B, 
it  is  an  action  under  the  Coast  Guard's 
statutory  authority  to  protect  public 
safety,  and  thus  this  regulation  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  S3  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5,  49 
CFR  1.46. 

2.  A  temporary  S  165.T  01-061  is 
added  to  read  as  follows: 

§  165.T  01-061    OPSAIL  opening  ftreworks. 

(a)  Location.  The  safety  zone  will 
include  all  waters  bank  to  bank  of  the 
Lower  East  River  south  of  the 
Manhattan  Bridge  and  north  of  a  line 
drawn  from  Pier  13,  Manhattan  to  Pier  2, 
Brooklyn. 

(b)  Effective  period.  This  regulation 
will  be  effective  from  8  p.m.  through 
10:30  p.m.  on  July  2nd  1992. 

(c)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transit,  or  remain  in 
the  safety  zone  during  the  effective 
period  of  regulation  ynless  participating 
in  the  event  as  authorized  by  the  U.S. 
Coast  Guard  Captain  of  the  Port 
(COTP),  New  York.  The  COTP  will 
attempt  to  minimize  any  delays  for 


33  CFR  Part  165 
[CG01  92-064] 

Safety  Zone:  Naveslnk  River,  Red 
Bank,  NJ 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  plans  to 
establish  a  temporary  safety  zone  for  a 
fireworks  display  within  all  waters  of 
the  Navesink  River  from  a  line  drawn 
between  Guyon  Point  and  Lewis  Point 
then  south  to  the  Route  35  Bridge.  The 
fireworks  display  will  take  place  on 
Friday,  July  3. 1992  between  9  p.m.  to  11 
p.m.  Temporary  closure  of  the  waters 
surrounding  the  launching  barge  is 
needed  to  protect  the  boating  public 
from  the  safety  hazards  associated  with 
a  pyrotechnic  fireworks  display  in  these 
waters. 

EFFECTIVE  DATES:  This  zone  becomes 
effective  on  July  3, 1992  at  9  p.m.  It 
terminates  on  July  3, 1992  at  11  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  J.E.  Peschel. 
Waterways  Management  Officer,  Coast 
Guard  Group,  New  York,  (212)  668-7933. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
J.E.  Peschel,  Captain  of  the  Port,  New 
York  and  LCDR  J.  Astley.  Project 
Attorney,  First  Coast  Guard  District. 
Legal  Office. 

Regidatory  History 

Pursuant  to  5  U.S.C  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to 
public  interest  since  the  event  takes 


place  on  a  public  holiday  with  a  timeline 
that  cannot  change  and  where 
immediate  action  is  needed  to  respond 
to  any  potential  hazards  and  sufficiently 
protect  the  boating  public.  Due  to  the 
date  that  this  application  was  received, 
there  was  not  suMcient  time  to  pubUsh 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Background  and  Purpose 

The  circumstances  requiring  this 
regulation  result  from  the  desire  to 
protect  the  maritime  public  from 
possible  dangers  and  hazards  from 
falling  debris  or  unexploded 
pyrotechnics  associated  with  a 
fireworks  display  in  the  waters  of  the 
Navesink  River.  The  safety  zone  will 
surround  a  barge  based  shoot  directed 
over  the  water  of  the  Navesink  River, 
Red  Bank,  New  Jersey.  The  majority  of 
the  zone  lies  west  of  Marine  Park  and 
east  of  the  Cooper's  Bridge.  This  2  hour 
zone  allows  time  for  Coast  Guard 
persormel  to  clear  vessels  from  the  area 
both  before  and  during  the  display,  and 
ensure  all  pyrotechnics  has  been 
extinguished  prior  to  reopening  the  area 
to  maritime  traffic.  No  vessel  may  enter 
or  move  within  the  safety  zone  uidess 
permitted  to  do  so  by  Captain  of  the 
Port,  New  York. 


Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  28. 
1979).  Due  to  the  limited  duration  of  the 
display  within  this  two  hour  window, 
the  extensive  advisories  made  to  the 
affected  maritime  community,  and  the 
location  of  the  zone,  which  typically 
doesn't  experience  a  significant  volume 
of  commercial  marine  traffic,  the  impact 
of  this  regidation  is  expected  to  be 
minimal.  The  Coast  Guard  expects  the 
economic  impact  of  this  regulation  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  urmecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regidation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independenUy  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 
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For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Infonnation 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2.C. 
of  Commandant  Instruction  M16475.1B, 
it  is  an  action  under  the  Coast  Guard's 
statutory  authority  to  protect  public 
safety,  and  thus  is  categoricaUy 
excluded  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordlieeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5,  49 
CFR  1.46. 

2.  The  temporary  S  165.T01-064  is 
added  to  read  as  follows: 

S165.T01-065    Navesink  Rlv«r  Rrewortis, 
Red  Bank,  New  Jersey. 

(a)  Location.  The  safety  zone  will 
include  all  waters  within  the  Navesink 
River  from  a  line  drawn  between  Guyon 
Point  and  Lewis  Point  then  south  to  the 
Route  35  Bridge. 

(b)  Effective  period.  This  regulation 
will  be  effective  from  9  p.m.  through  11 
p.m.  on  luly  3, 1992. 

(c)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transit,  or  remain  in 
the  safety  zone  during  the  effective 
period  of  regulation  imless  participating 
in  the  event  as  authorized  by  the  U.S. 
Coast  Guard  Captain  of  the  Port 


(COTP),  New  York.  The  COTP  will 
attempt  to  minimize  any  delays  for 
commercial  vessels  transiting  the  area 
and  will  monitor  channel  16  VHF-FM. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  NY  or  the  designated  on  scene 
personnel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  Rve  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  stop 
immediately  and  proceed  as  directed. 

Dated:  June  20. 1992. 
R.M.  Lairabee, 

Captain,  U.S.  Coast  Guard  Captain  of  the  Port. 

New  York. 

[FR  Doc.  92-15219  Filed  6-29-92;  8:45  am] 

WLLING  COOE  4910-14-M 

33  CFR  Part  165 

[COTP  San  Francisco  Regulation  SF-92-02] 

Safety  Zone  Regulation:  San  Francisco 
Bay.  CA 

agency:  Coast  Guard,  DOT. 
action:  Temporary  final  rule. 

summary:  At  the  request  of  the  National 
Park  Service,  the  Coast  Guard  is 
establishing  a  Safety  Zone  on  the  waters 
of  San  Francisco  Bay,  California,  along 
the  shoreline  of  Crissy  Field  during  an 
Independence  Day  fireworks  display. 
This  event  is  expected  to  attract  a 
significant  number  of  spectators  and  a 
Safety  Zone  is  needed  to  protect  the 
safety  of  the  boating  public  during  the 
fireworks  display.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  July  4, 1992,  at  8:45 
p.m.,  p.d.t.  It  terminates  on  July  4, 1992, 
at  10  p.m.,  p.d.t. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Lome  Thomas,  Coast  Guard  Marine 
Safety  Office,  San  Francisco  Bay,  CA. 
510-437-3073. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  (NPRM)  was 
not  published  for  this  regulation,  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
safeguard  local  boaters  on  the 
scheduled  date. 

Drafting  Infonnation 

The  drafters  of  this  regulation  are  LT 
Lome  Thomas,  Project  Officer  for  the 


Captain  of  the  Port,  and  Captain  Bruce 
E.  Weule,  Project  Attorney,  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation  is 
an  Independence  Day  fireworks  display 
on  July  4, 1992,  at  Crissy  Field,  San 
Francisco,  California.  The  fireworks  will 
be  launched  over  the  water  from  an 
onshore  location  just  north  of  the 
helicopter  pad  located  on  the  Presidio 
Army  base.  The  Safety  Zone  will  be  a 
semicircular  area  on  the  waters  of  San 
Francisco  Bay  within  a  radius  of  300 
yards,  centered  at  37^8'-17"N,  122-27'- 
42"W.  Past  Independence  Day  fireworks 
displays  havfr^ttracted  a  very  large 
turnout  of  recreational  boaters.  It  is 
estimated  that  hundreds  of  boaters  will 
be  on  San  Franciso  Bay  for  this  event 
and  a  Safety  Zone  will  provide  the 
Captain  of  the  Port  with  the  authority 
necessary  to  ensure  that  boating 
spectators  are  not  injured  as  a  result  of 
tlie  fireworks  display. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  SubJecU  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  C  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191;  33 
CFR  1.05-l(g}.  6.04-1. 6M-6,  and  160.5;  and 
49  CFR  1.46. 

2.  A  new  §  165.T1162  is  added  to  read 
as  follows: 

9165.T1162    Safety  Zone:  San  Francisco 
Bay.CA 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  San 
Francisco  Bay,  California,  an  area 
adjacent  to  the  Crissy  Field  shoreline 
within  a  radius  of  300  yards  centered  at 
37-48'-17"N,  122-27'-42"W. 

(b)  Effective  Date.  This  regulation 
becomes  effective  at  8:45  p.m.,  p.d.t,  July 
4, 1992,  and  terminates  at  10  p.m.,  p.d.t, 
July  4, 1992,  unless  canceled  earlier  by 
the  Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  S  165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 
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Dated:  June  15. 1992. 
T.H.  Gilmour, 

Commander,  U.S.  Coast  Guard,  Alternate 

Captain  of  the  Port 

(FR  Doc.  92-15223  FUed  6-29-92;  B:45  am) 

BILUNG  CODE  4910-14-II 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  3 
RIN  290O-AF60 


Burial  of  Unclaimed  Bodies  of 
Veterans 


agency:  Department  of  Veterans 

Affairs. 

ACnow:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  rules 
concerning  burial  of  the  unclaimed 
bodies  of  certain  veterans.  The  intended 
effect  of  the  proposal  is  to  allow  VA 
regional  office  Directors  greater 
flexibility  in  making  burial 
arrangements  when  the  body  of  a 
veteran  has  not  been  claimed  by  friends 
or  relatives. 

EFFECTIVE  DATE:  June  30. 1992. 
FOR  FURTHER  INFORMATION  CONTACT 

Steven  Thomberry,  Consultant. 
Regulations  Staff,  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue. 
NW.,  Washington.  DC  20420.  telephone 
(202)  233-3005. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  14. 1992,  at 
pages  1442  through  1443,  VA  published  a 
proposed  rule  to  allow  VA  regional 
office  Directors  to  pay  the  cost  of 
transporting  unclaimed  bodies  of 
veterans  to  certain  state-owned 
cemeteries  as  well  as  to  national 
cemeteries,  provided  that  the  total 
amount  paid  by  VA  for  transportation  to 
and  burial  in  a  state-owned  facility  does 
not  exceed  the  total  amount  payable  if 
burial  had  been  in  a  national  cemetery. 
Interested  parties  were  invited  to  submit 
written  comments  on  or  before  February 
13, 1992.  Since  no  comments  were 
received,  the  final  rule  is  adopted  as 
proposed. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 


the  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices; 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.101. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Handicapped,  Health 
care.  Pensions.  Veterans. 

Approved:  May  27. 1992. 
Edwaid  Demvinski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  as 
follows: 


(iv).  provided  that  the  total  amount 
payable  for  burial  and  transportation 
expenses  (including  the  plot  allowance, 
if  entitlement  is  established)  does  not 
exceed  the  total  amount  payable  had 
burial  been  in  a  national  cemetery. 

(Authority:  38  U.S.C  501(a)) 

(FR  Doc.  92-15285  Filed  6-29-92;  8:45  am) 

BtLUNG  CODE  SSKM)!-!! 


PART  3— ADJUDICATION 

1.  The  authority  citation  for  part  3. 
subpart  B  is  revised  to  read  as  follows: 

Authority:  105  Stat.  386.  38  U.S.C.  501(a). 
2302-2308,  unless  otherwise  noted. 

2.  Section  3.1610  is  revised  to  read  as 
follows: 

§  3.1610    Burial  hi  nationat  cemeteries; 
burial  of  uncialnwd  bodies. 

The  statutory  burial  allowance  and 
premissible  transportation  charges  as 
provided  in  55  3.1600  through  3.1611  are 
also  payable  under  the  following 
conditions: 

(a)  Where  burial  of  a  deceased 
veteran  is  in  a  national  cemetery, 
provided  that  burial  in  a  national 
cemetery  is  desired  by  the  person  or 
persons  entitled  to  the  custody  of  the 
remains  for  interment  and  permission 
for  burial  has  been  received  from  the 
officers  having  jurisdiction  over  burials 
in  national  cemeteries;  or 

(b)  Where  the  body  of  a  deceased 
veteran  is  unclaimed  by  relatives  or 
friends  (see  5  3.1603).  the  Director  of  the 
regional  office  in  the  area  in  which  the 
veteran  died  will  immediately  complete 
arrangements  for  burial  in  a  national 
cementery  or,  his  or  her  option,  in  a 
cemetery  or  cemetery  section  meeting 
the  requirements  of  5  3.1604(d)(l)(ii}- 


38  CFR  Part  21 
RIN  290O-AF51 

Veterans  Education;  Implementation 
Of  Legislation  Affecting  tt>e 
Montgomery  Ql  Bill— Active  Duty 

agency:  Department  of  Veterans 

Affairs. 

action:  Final  regulations. 

summary:  The  Act  to  amend  title  38, 
United  States  Code,  with  respect  to 
veterans  education  and  employment 
programs  which  was  enacted  on  March 
22, 1991.  has  several  provisions  which 
affect  the  Montgomery  Gl  Bill— Active 
Duty.  These  provisions  affect  the  criteria 
used  to  determine  eligibility  for  the 
educational  assistance  available  under 
the  CI  Bill.  These  amended  regulations 
will  inform  the  public  of  the  way  in 
which  the  Department  of  Veterans 
Affairs  (VA)  will  administer  these  new 
provisions  of  law. 
EFFECTIVE  DATE:  March  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service.  Veterans  Benefits 
Administration,  (202)  233-2092. 
SUPPl£MENTARV  INFORMATION:  Public 
Law  102-16  contains  technical 
amendments  affecting  the  criteria  used 
to  determine  eligibility  for  educational 
assistance  payable  under  the 
Montgomery  01  Bill— Active  Duty.  The 
regulations  governing  the  Montgomery 
GI  Bill — Active  Duty  must  be  amended 
to  implement  the  law. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  EO.  12291. 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investnjpnt, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

VA  finds  that  good  cause  exists  for 
making  the  amendments  to  these 
regulations,  like  the  provision  of  law 
they  implement,  retroactively  effective 
on  March  22, 1991.  These  amended 
regulations  are  intended  to  achieve  a 
benefit  for  individuals.  The  maximum 
benefits  intended  in  the  legislation  will 
be  achieved  through  prompt 
implementation.  Hence,  a  delayed 
effective  date  would  be  contrary  to 
statutory  design,  would  complicate 
administration  of  the  provision  of  law, 
and  might  result  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it. 

VA  finds  that  good  cause  exists  for 
pubhshing  these  amended  regulations 
without  prior  notice  and  opportunity  for 
public  comment.  The  amended 
reguJations  conform  directly  with  the 
provisions  of  law  which  were  amended 
by  section  10,  Public  Law  102-18.  The 
departments  have  no  discretion  in  this 
matter.  Consequently,  public  comment  is 
unnecessary. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  these  regulations  is  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  9, 1992. 
Edward }.  Derwinski. 
Secretary  of  Veterans  Affairs. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
Gl  Bill) 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  K  is 
amended  as  set  forth  below. 


1.  The  authority  citation  for  part  21. 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30,  Pub.  L  98- 
525:  38  U.S.C.  501(a). 

2.  In  S  21.7042  paragraphs  (a)(4)  and 
(c)(4)  and  the  authority  citations  for 
paragraphs  (a)  and  (c)  are  revised  to 
read  as  follows: 

$21.7042    Basic  •«gK>ility  requirements. 

•        •        *        *        * 

(a)  Eligibility  based  sohlv  on  active 
duty.  '  '  * 

(4)  After  completing  the  service 
requirements  of  this  paragraph  the 
individual  must — 

(i)  Continue  on  active  duty,  or 

(ii)  Be  discharged  from  8er\'ice  with  an 
honorable  discharge,  or 

(iii)  Be  released  after  service  on  active 
duty  characterized  by  the  Secretary 
concerned  as  honorable  service,  and 

(A)  Be  placed  on  the  retired  list,  or 

(B)  Be  transferred  to  the  Fleet  Reserve 
or  Fleet  Marine  Corps  Reserve,  or 

(C)  Be  placed  on  the  temporary 
disability  retired  list,  or 

(iv)  Be  released  from  active  duty  for 
further  service  in  a  reserve  component 
of  the  Armed  Forces  after  service  on 
active  duty  characterized  by  the 
Secretary  concerned  as  honorable 
service. 


(Authority:  38  U.S.C.  3011;  Pub.  L  98-525. 
Pub.  L  99-578,  Pub.  L  100-689,  Pub.  L.  102-16) 
(Mar.  22. 1991) 
***** 

(c)  Eligibility  based  on  withdrawal  of 
election  not  to  enroll.  *  •  * 

(4)  Before  completing  the  service  he  or 
she  was  obligated  to  serve  on  December 
1. 1988,  the  individual— 

(i)  Must  complete  the  requirements  of 
a  secondary  school  diploma  (or  an 
equivalency  certificate)  or 

(ii)  Complete  the  equivalent  of  12 
semester  hours  in  a  program  of 
education  leading  to  a  standard  college 
degree. 

(Authority:  38  U.S.C.  3018;  Pub.  L  102-16) 
(Mar.  22. 1991) 

3.  In  §  21.7044  paragraph  (a)(5)  and  the 
authority  citation  for  paragraph  (a)  are 
revised  to  read  as  follows. 

§21.7044    Persons  wKtt  38  U.S.C.  ch.  34 
•Hgibiltty. 

***** 

(a)  Eligibility  based  solely  on  active 
duty.  •  *  • 

(5)  Upon  completion  of  the  requisite 
active  duty  service  the  individual  must 
either — 

(i)  Continue  on  active  duty,  or 


(ii)  Be  discharged  from  active  duty 
with  an  honorable  discharge,  or 

(iii)  Be  released  after  service  on  active 
duty  characterized  by  the  Secretary 
concerned  as  honorable  service  and 

(A)  Be  placed  on  the  retired  list,  or 

(B)  Be  transferred  to  the  Fleet  Reserve 
or  Fleet  Marine  Corps  Reserve,  or 

(C)  Be  placed  on  the  temporary 
disability  retired  list,  or 

(iv)  Be  released  from  active  duty  for 
further  service  in  a  reserve  component 
of  the  Armed  Forces  after  service  on 
active  duty  characterized  by  the 
Secretary  concerned  as  honorable 
service; 

(Authority:  38  U.S.C.  3011;  Pub.  L  98-525. 
Pub.  L  99-145,  Pub.  L.  99-576,  Pub.  L  102-16) 
(Mar.  22, 1991) 

[FR  Doc.  92-15282  Filed  6-29-92;  8:45  am] 

BILUNG  CODE  •320-01-M 


38CFRPart21 

RIN  2900-AF12 

V«t«rans  Education;  CItanging 
Programs  of  Education 

agency:  Department  of  Veterans 

Affairs. 

action:  Final  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  contains  a 
section  which  affects  most  of  the 
educational  programs  VA  (Department 
of  Veterans  Affairs)  administers.  The 
section  revises  the  rules  for  determining 
whether  an  individual  can  change 
programs  of  education.  These  amended 
regulations  will  acquaint  the  public  with 
the  way  in  which  VA  intends  to 
implement  this  provision  of  law  with 
regard  to  the  Survivors'  and 
Dependents'  Educational  Assistance 
program  and  the  Montgomery  GI  Bill — 
Active  Duty. 

EFFECTIVE  DATE:  June  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  C.  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420,  (202)  233-2092. 
SUPPLEMENTARY  INFORMATIOM:  On 
pages  865  and  866  of  the  Fetleral 
Register  of  January  9, 1992,  there  was 
published  a  Notice  of  Intent  to  amend  38 
CFR  part  21  in  order  to  implement  a 
provision  of  the  Department  of  Veterans 
Affairs  Nurse  Pay  Act  of  1990  regarding 
changing  programs  of  education. 
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Individuals  were  given  30  days  to 
submit  comments,  suggestions  or 
objections.  VA  received  no  comments, 
suggestions  or  objections.  Accordingly, 
the  department  is  making  the  proposal 
final. 

The  Department  of  Veterans  Affairs 
Nurse  Pay  Act  (Pub.  L  101-366) 
liberalizes  the  rules  for  determining 
whether  a  veteran  or  eligible  person  can 
change  a  program  of  education.  It  is 
applicable  to  all  changes  of  program 
which  occur  after  May  31. 1991.  These 
amended  regulations  implement  that 
change  in  law  for  two  of  the  educational 
programs  VA  administers. 

VA  will  implement  this  statutory 
change  by  applying  the  procedures  now 
used  to  determine  whether  a  veteran's 
second  change  of  program  may  be 
approved  to  the  second  change  and  all 
subsequent  changes  of  program  made 
after  May  31. 1991.  Thus,  approval  of 
changes  after  a  second  program  change 
will  not  be  limited  to  cases  in  which  the 
change  is  necessitated  by  reasons 
beyond  the  individual's  control. 

The  Act  left  intact  the  provision  in  38 
U.S.C.  3691(c)  which  allows  the 
Secretary  of  Veterans  Affairs  to  approve 
changes  of  program  beyond  the  second 
change  if  required  by  circumstances 
beyond  the  individual's  control.  In 
considering  changes  of  program  after 
May  31, 1991,  VA  has  determined  that  it 
will  not  exercise  this  optional  provision 
of  law.  Therefore,  it  has  not  been 
included  in  the  amended  regulation. 

VA  believes  that  the  new  authority  for 
approving  changes  of  program  when 
suitable  to  the  individual's  aptitudes, 
interests  and  abilities  is  sufficiently 
broad  to  permit  VA  to  approve  changes 
solely  on  that  basis  even  though  the 
need  for  the  change  may  have  been  due 
to  circumstances  beyond  the 
individual's  control.  Accordingly,  the 
amended  regulation  does  not  include  a 
separate  provision  for  consideration  of 
changes  due  to  circumstances  beyond 
the  individual's  control  when  the  change 
of  program  occurs  after  May  31. 1991. 

When  this  bill  was  being  considered 
in  the  United  States  Senate,  Sen.  Alan 
Cranston  suggested  that  VA  might  wish 
to  establish  additional  counseling 
procedures  for  use  in  determining  the 
suitability  of  an  individual's  new 
program  of  education.  VA  has  not  done 
so,  and  has  not  included  the  type  of 
procedures  envisioned  by  Sen.  Cranston 
in  the  amended  regulation. 

For  many  years  VA  has  had  to 
determine  whether  an  individual's  new 
program  of  education  was  suitable  to  his 
or  her  aptitudes,  interests  and  abilities. 
The  department  has  developed  many 
procedures  for  doing  this,  including 
counseling.  VA  believes  that  rather  than 


mandate  counseling  for  everyone  who 
wishes  to  change  a  program  of 
education,  VA  would  make  the  most 
efficient  use  of  its  resources  if  it 
continued  the  procedures  it  has  had  in 
effect  for  many  years.  Under  these 
procedures  counseling  is  available  for 
those  who  wish  it. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b).  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e..  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

VA  finds  that  good  cause  exists  for 
making  these  amended  regulations,  like 
the  provision  of  law  they  implement, 
retroactively  effective  on  June  1, 1991. 
These  regulations  are  intended  to 
achieve  a  benefit  for  individuals.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementatioiL  Hence,  a 
delayed  effective  date  would  be 
contrary  to  statutory  design,  would 
complicate  administration  of  the 
provision  of  law,  and  might  result  in  the 
denial  of  a  benefit  to  someone  who  is 
entitled  to  it. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  regulations  are  64.117 
and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights,  Claims,  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 


Approved:  May  13, 1992. 
Edward  J.  DerMrinski. 

Secretary  of  Veterans  Affairs. 

PART  21-VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Benefits;  36  U^C. 
Chapters  34,  35,  and  36 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21,  subparts  D 
and  K  are  amended  as  set  forth  below. 

1.  The  authority  citation  for  part  21. 
subpart  D  is  revised  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C.  501(a). 

2.  In  S  21.4234.  paragraph  (d)(4)  and  its 
authority  citation  are  added  to  read  as 
follows: 

$21 .4234    Change  of  program. 


(d)  Other  changes  of  program. 


(4)  Notwithstanding  any  provision  of 
any  other  paragraph  of  this  section,  if  a 
third  or  subsequent  change  of  program 
occurs  after  May  31. 1991.  VA  will  apply 
only  the  applicable  provisions  of 
paragraph  (d)(2)  of  this  section.  If  the 
applicable  provisions  of  paragraph  (d)(2) 
of  this  section  are  met.  VA  will  approve 
the  change  of  program.  VA  will  not 
apply  any  of  the  provisions  of  paragraph 
(d)(3)  of  this  section  in  determining 
whetiier  the  change  of  program  should 
be  approved. 

(Authority:  38  U.S.C.  3681;  Pub.  L  101-366) 

(June  1,1991) 

*        *        •        •        • 

3.  The  authority  citation  for  part  21. 
subpart  K  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30.  Pub.  L  98- 
525;  38  U.S.C.  501(a). 

"  4.  Section  21.7114  and  its  authority 
citation  are  revised  to  read  as  follows: 

$21.7114    Change  Of  program. 

In  determining  whether  a  veteran  or 
servicemember  may  change  his  or  her 
program  of  education  under  38  U.S.C.  ch. 
30,  VA  will  apply  the  provisions  of 
S  21.4234  of  this  part.  VA  will  not 
consider  programs  of  education  a 
veteran  or  servicemember  may  have 
pursued  under  38  U.S.C.  ch.  34  or  38 
before  January  1. 1990,  if  he  or  she 
wishes  to  change  programs  of  education 
under  38  U.S.C  ch.  30. 

(Authority:  38  U.S.C.  3034.  3691:  Pub.  L  98- 

525.  Pub.  L  101-366)  Uune  1. 1991) 

[FR  Doc.  92-15283  Filed  6-29-92;  8:45  am) 
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POSTAL  SERVICE 
39  CFR  Part  111 

Mailablllty  of  Sharps  and  Ottter  Medical 
Devices 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  As  a  result  of  the  cominents 
received  regarding  its  proposed  rule 
titled  "Mailability  of  Sharps  and  Other 
Medical  Devices",  dated  March  18, 1992 
(57  FR  9404).  the  Postal  Service  has 
decided  to  amend  its  regulations  to 
require  that  used  sharps  and  other  used 
medical  devices  be  sent  as  First-Class  or 
Priority  Mail,  effective  June  30. 1992.  The 
Postal  Service  will  also  require  in  180 
days  that  used  sharps  be  packaged  in  a 
primary  container  that  is  securely 
sealed,  leak  resistant,  and  puncture 
resistant.  The  primary  container  must  be 
packaged  in  a  watertight  secondary 
containment  system.  The  secondary 
containment  system  may  consist  of  more 
than  one  component.  If,  however,  one  of 
those  components  is  a  plastic  bag,  it 
must  be,  at  a  minimum.  3.0  mils  in 
thickness.  Each  primary  container  and 
secondary  contaiimient  system  (or  sets 
of  primary  containers  in  a  secondary 
containment  system)  must  be  enclosed 
in  a  shipping  container  constructed  of 
200-pound  grade  corrugated  fiberboard 
or  material  of  equivalent  strength. 
Enough  absorbent  material  must  be 
enclosed  within  a  watertight  barrier  to 
absorb  three  times  the  total  liquid 
allowed  in  the  package.  The  total 
volume  of  Uquid  in  the  primary 
container  and  secondary  containment 
system  (or  set  of  primary  containers  in  a 
secondary  containment  system)  may  not 
exceed  50  ml.,  and  there  will  be  a  35- 
poimd  weight  limit  for  each  mailed 
parcel.  To  ensure  compliance  with  these 
standards,  all  distributors  and 
manufactiirers  of  sharps  containers  will 
be  required  to  obtain  an  authorization 
from  the  U.S.  Postal  Service  for  their 
products  to  be  transported  in  the  mails. 
All  packaging  must  be  "type-tested"  and 
certified  by  an  independent  company  or 
organization  before  application  is  made 
for  a  U.S.  Postal  Service  mailing 
authorization.  Packaging  will  be 
required  to  pass  the  environmental  and 
test  conditions  in  49  CFR  178.604, 
178.606, 178.608  and  178.609. 

Other  used  medical  devices  which  do 
not  have  or  contain  a  projecting  sharp 
must  be  packaged  in  a  securely  sealed, 
leak  resistant  primary  container.  The 
primary  container  must  be  enclosed  in  a 
shipping  container  that  is  constructed  of 
200-pound  grade  corrugated  fiberboard 
or  similar  material  of  equivalent 


strength.  The  total  volume  of  Uquid  in 
the  primary  and  shipping  container  must 
not  exceed  50  ml.,  unless  the  devices  are 
mailed  in  a  formalin  solution  or  its 
equivalent.  There  must  be  sufficient 
absorbent  material  between  the  primary 
and  shipping  container  to  absorb  three 
times  the  total  Uquid  allowed  within  the 
primary  container,  except  when  the 
device  is  being  shipped  in  a  formalin 
soluUon. 

EFFECTIVE  DATE:  This  final  rule  wiU  be 
effective  December  28, 1992,  except  that 
sharps  as  defined  in  new  section 
124.382e  and  other  medical  devices  as 
defined  in  new  section  124.382f  must  be 
mailed  as  First-Class  or  Priority  Mail 
effective  June  30. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Earl  Hohbein,  (?02)  268-5309. 
SUPPLEMENTARY  INFORMATION:  On 
March  18, 1992,  the  Postal  Service 
proposed  (57  FR  9404)  to  amend  its 
regulations  concerning  the  mailing  of 
sharps  and  other  medical  devices. 
Although  exempt  from  the  notice  and 
comment  requirements  of  the 
AdministraUve  Procedures  Act  (5  U.S.C. 
553  (b)  and  (c))  regarding  the  proposed 
rule,  the  Postal  Service  invited 
comments. 

We  received  17  comments  during  the 
45-day  period  which  ended  May  4, 1992. 
Most  of  the  commenters  expressed 
support  for  the  proposed  changes  in  the 
present  regulations. 

One  organization  disagreed  with  the 
proposal  in  its  entirety.  This 
organizaUon  indicated  that  the  labeling, 
required  manifest,  and  testing  were  too 
expensive,  and  that  the  container 
specifications  regarding  the  integrity 
and  capability  to  withstand  the 
specified  maximum  and  minimum 
temperatures  were  "overkill."  This  same 
commenter  objected  to  the  financial 
responsibiUty  requirement,  but 
misunderstood  that  this  is  to  be  borne 
by  the  manufacturer  or  distributor  of  the 
containers,  or  both,  not  the  generator. 

The  Postal  Service  believes  that  a 
bond  is  essentia  to  avoid  or  minimize 
the  expenses  incurred  for  containing 
and  cleaning  up  spiUs  and  leaks  that 
occur  on  postal  property,  in  addition  to 
disposing  of  regulated  medical  waste 
addressed  for  deUvery  at  closed 
disposal  sites. 

Another  organization  disagreed  will 
all  the  provisions  of  this  proposal. 
However,  the  commenter  made  an 
erroneous  assumption  that  the  proposed 
regulations  dealt  with  clinical 
specimens. 

Three  comments  suggested  that  we 
require  200  pound  grade  corrugated 
fiberboard  for  the  shipping  container. 
One  of  these  commenters  has  a  total 


shipping  system  consisting  of  syringes, 
medication,  and  a  container  made  of  200 
pound  test  fiber  board.  Another 
commenter  maintains  that  it  is 
impossible  to  construct  a  parcel 
measuring  8V4x4x2Vi  inches  (having  a 
gross  shipping  weight  of  8  to  10  ounces) 
of  275-pound  grade  fiberboard.  The  last 
commenter  stated  that  the  275-pound 
grade  fiber  board  is  excessive  when  a 
200  pound  test  fiber  board  shipping 
container  can  hold  weights  up  to  60 
pounds  which  exceeds  the  maximum 
weight  limit  by  25  pounds. 

In  view  of  the  additional  information 
received  regarding  this  matter,  the 
Postal  Service  has  decided  to  revise  the 
proposal  and  aUow  the  shipping 
containers  to  be  constructed  of  200- 
pound  fiber  board  or  similar  material  of 
at  least  that  strength. 

Three  commenters  asked  for 
clarifications  or  a  partial  relief  from  the 
required  package  testing.  One  company 
suggested  that  we  supply  the  results  of 
the  tests  and  methods  of  corrective 
action.  An  association  said  the  testing  is 
an  excessive  financial  burden.  Another 
company  requested  relief  from  the 
leakproof  and  vibration  tests.  A  fourth 
conunenter  asked  for  clarification  on  the 
pass/fail  criteria. 

The  packaging  criteria  and  the 
mandatory  testing  proposed  in  the 
notice  are  essential  to  assure  that  postal 
employees,  customers  and  mail  are 
protected  from  the  results  of  broken  or 
leaking  parcels.  Any  additional 
information  obtained  from  the  testing 
organizations  regarding  specifics  about 
the  results  of  the  tests  may  be  obtained 
directly  from  the  testing  organization 
before  conducting  the  tests.  The  Postal 
Service  is  interested  only  in  obtaining 
the*  results  of  the  tests  and  not  in  ' 
suggestions  concerning  corrective 
action. 

There  were  two  comments  concerning 
the  manifesting  requirement:  one  stated 
that  the  manifest  appears  to  be  too 
complicated  for  the  "home  generator"  to 
complete  and  another  stated  that  a 
barcoding  system  should  be  considered 
as  an  alternative  to  the  "hard-copy" 
manifest. 

The  Postal  Service  believes  that  the 
manifest  can  be  designed  in  a  simpUfied 
or  "user  friendly"  manner.  However,  the 
suggestion  to  use  a  barcoding  system  as 
an  alternative  to  a  "hard-copy"  manifest 
is  not  adopted. 

One  conunenter  stated  that  sharps 
should  be  mailed  as  registered  mail. 

The  Postal  Service  wiU  not  require  the 
use  of  registered  mail  for  the  foUowing 
reasons:  (1)  Many  home  generators 
would  cease  using  the  "mail-back" 
system  for  the  disposing  of  sharps 
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because  they  are  physically  unable  to 
travel  to  the  post  office,  (2)  the  extra 
cost  associated  with  registered  mail  will 
detour  this  regulated  medical  waste  into 
landfills  and  other  undesirable  or  illegal 
methods  of  disposal.  Furthermore, 
stringent  packaging  requirements  will 
insure  safe  transport  of  the  packages 
while  in  the  mail  stream. 

Two  other  commenters  suggested  that 
we  include  enforcement  provisions  in 
the  new  regulations. 

We  will  promulgate  enforcement   , 
provisions  in  postal  regulations  if 
incidents  occur  that  call  for  this  type  of 
action. 

One  concern  was  expressed  about 
establishing  a  premature  effective  date, 
causing  a  financial  hardship  for  those 
organizations  with  extensive  distributed 
inventory.  In  order  to  minimize  the 
possibility  of  fmancial  hardship  and 
encourage  a  smooth  transition  to  mailing 
operations  which  satisfy  the  new 
requirements,  the  effective  date  will  be 
180  days  after  publication. 

Finally,  there  were  a  few  comments 
requesting  that  we  either  clarify  some  of 
the  definitions  or  terminologies  used  in 
the  proposed  regulations.  Definitions  or 
terminologies  in  the  fmal  rule  have  been 
revised  to  deal  with  those  concerns. 

Based  on  the  proposed  rule,  and  after 
careful  consideration  of  the  comments 
received,  as  described  above,  the  Postal 
Service  adopts  the  following 
amendments  to  part  124  of  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Fart  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011.  3201-3219.  3403-3406. 
3621,  5001.  I 

2.  Section  124.382  of  the  Domestic 
Mail  Manual  is  amended  by  adding 
sections  124.382e  and  124.382f.  Section 

124.384  i^  revised  by  replacing  old 
subsections  124.364  a  and  b  with  new 
subsections  124.384  a  and  b  and  adding 
new  subsections  124.384  c  through  j. 
Section  124.385  K3  replaced  with  new 
section  124.385  a  through  e.  Old  section 

124.385  is  renumbered  to  124.386  and 
section  124.388  is  renumbered  to  section 
124.387.  The  text  Is  as  follows: 

124    NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCES: 
SPECIAL  MAILING  RULES 


.38    Etiologic  Agent  Preparation. 
Clinical  Specimens,  Sharps,  Medical 
Devices  and  Biological  Products 


.382 

•        *        *        •        • 

e.  "Sharps"  mean  items  having  a  - 
projecting  cutting  edge  or  fine  point  that 
have  been  used  in  animal  or  human 
patient  care  or  treatment  or  in  medical 
research,  or  industrial  laboratories, 
including  but  not  limited  to  hypodermic 
needles,  syringes  (with  or  without  the 
attached  needles),  pasteur  pipettes, 
scalpel  blades,  blood  vials,  needles  with 
attached  tubing,  and  culture  dishes 
(regardless  of  the  presence  of  infectious 
agents).  Also  included  are  other  types  of 
broken  or  unbroken  glassware  that  were 
in  contact  with  infectious  agents,  such 
as  used  slides  or  cover  slips.  The  term 
"sharps"  does  not  include  new  unused 
medical  devices  such  as  hypodermic 
needles,  syringes,  scalpel  blades,  etc. 

f.  "Other  medical  devices"  mean  any 
devices  used  in  animal  or  human  patient 
care  or  treatment  or  in  medical  research 
which  are  not,  or  do  not  contain,  a 
projecting  sharp. 

.384    Sharps 

a.  A  mailed  parcel  containing  the 
types  of  used  materials  defined  in 
section  124.382e  is  nonmailable  unless  it 
bears  the  "Infectious  Substance"  label 
required  by  49  CFR  172.432.  Such  parcels 
will  be  nonmailable,  effective  (date  of 
publication),  if  they  are  not  mailed  as 
First-Class  or  Priority  Mail. 

b.  Used  sharps  must  be  packaged  in  a 
securely  sealed,  leak  resistant,  and 
puncture  resistant  primary  container, 
the  total  volume  of  hquid  contents  of 
which  can  not  exceed  50  ml.  The 
primary  container  must  maintain  its 
integrity  when  exposed  to  temperatures 
between  0  degrees  and  120  degrees 
Fahrenheit. 

c.  The  primary  container  must  be 
packaged  within  a  water-tight 
secondary  containment  system.  The 
secondary  containment  system  may 
consist  of  more  than  one  component; 
however,  if  one  of  the  components  is  a 
plastic  bag.  it  must  be,  at  a  minimum.  3.0 
mils  in  thickness,  and  must  be 
reinforced  with  a  fiberboard  sleeve.  A 
plastic  bag  will  not  by  itself  satisfy  the 
requirement  for  a  secondary 
containment  system.  Several  primary 
containers  may  be  enclosed  within  a 
secondary  containment  system  to 
prevent  breakage  during  ordinary 
processing. 

d.  The  secondary  containment  system 
must  be  enclosed  within  an  outer 


shipping  container  constructed  of  200- 
pound  grade  corrugated  fiberboard  or 
similar  material  of  equivalent  strength. 
The  secondary  containment  system 
must  fit  securely  within  the  shipping 
container  to  prevent  breakage  during 
ordinary  processing. 

e.  There  must  be  sufficient  absorbent 
material  within  a  watertight  barrier  to 
absorb  and  retain  three  times  the  total 
liquid  allowed  within  the  primary 
container  (150  ml  per  primary  container) 
in  case  of  leakage. 

f.  Each  parcel  must  not  weigh  more 
than  thirty-five  pounds. 

g.  Each  package  prepared  for  mailing 
must  be  designed  and  constructed  so 
that,  if  subjected  to  the  environmental 
and  test  conditions  prescribed  in  49  CFR 
178.604,  (Leakproof  test),  178.606 
(Stacking  test),  178.608  (Vibration 
standard),  178.609  (Test  requirements  for 
packaging  for  infectious  substances 
{etiologic  agents}),  in  addition  to  a 
bursting  test  for  the  shipping  container 
and  an  adsorbency  test  for  the 
absorbent  material  commensurate  with 
the  requirements  in  subsection  e,  there 
will  be  no  release  of  the  contents  to  the 
environment,  and  no  significant 
reduction  in  the  effectiveness  of  the 
packaging. 

h.  All  mailed  packages  containing 
used  sharps  must  be  accompanied  by  a 
four-part  manifest  or  mail  disposal 
service  shipping  record.  The  manifest 
must  be  placed  in  an  envelope  which  is 
affixed  to  the  outside  of  the  shipping 
container,  and  must  comply  with  any 
applicable  requirements  imposed  by  the 
laws  of  the  State  from  which  the 
package  is  mailed. 

At  a  minimum,  the  following 
information  must  appear  on  the 
manifest: 

1.  Generator  (Mailer) 

a.  Name 

b.  Complete  address  (Not  a  P.O.  Box) 

c.  Telephone  number 

d.  Description  of  contents  of  shipping 
container:  use  either  "Infectious 
Substances,  affecting  animals  only"  or 
"Infectious  Substances  affecting 
humans."  No  other  description  or  proper 
shipping  name  should  be  used. 

e.  Date  the  shipping  container  was 
mailed,  and 

f.  State  permit  number  of  the 
approved  facility  in  which  the  contents 
will  be  disposed. 

2.  Destination  Facility  (Disposal  Site) 
Complete  Address  (Not  a  P.O.  Box) 

3.  Generator's  (Mailer's)  Certification 

"I  certify  that  this  carton  has  been 
approved  for  the  mailing  of  used 
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medical  sharps,  has  been  prepared  for 
mailing  in  accordance  with  the 
directions  for  that  purpose,  and  does  not 
contain  excess  liquid  or  nonmailable 
material  in  violation  of  the  applicable 
postal  regulations.  I  am  aware  that  full 
responsibility  rests  with  the  generator 
(mailer)  for  any  violation  of  18  U.S.C. 
1716  which  may  result  from  placing 
improperly  packaged  items  in  the  mail.  I 
also  certify  that  the  contents  of  this 
consignment  are  fully  and  accurately 
described  above  by  proper  shipping 
name  and  are  classified,  packed, 
marked,  and  labeled,  and  in  proper 
condition  for  carriage  by  air  according 
to  the  applicable  national  governmental 
regulations." 

This  printed  statement  is  to  be 
followed  by  the  printed  name  of  the 
generator  (mailer),  the  signature  of  the 
generator,  and  the  date  the  manifest 
was  signed. 

4.  Destination  Facility  (Storage  or 
Disposal  Site) 

a.  Printed  Certification  of  receipt, 
treatment,  and  disposal— "I  certify  that 
the  contents  of  this  package  have  been 
received,  treated,  and  disposed  of  in 
accordance  with  all  local,  state,  and 
Federal  regulations." 

b.  Printed  or  typed  name  of  an 
authorized  recipient  at  the  destination 
facility. 

c.  Signature  of  the  authorized 
recipient  at  the  destination  facility. 

d.  Date  destination  facility's 
representative  signed  manifest. 

5.  Transporter  or  Intermediate  Handler 
Other  Than  the  U.S.  Postal  Service  (If 
Different  From  the  Destination  Facility) 

a.  Name. 

b.  Complete  address  (NOT  A  P.O. 
BOX). 

c.  Printed  name  of  transporter  or 
intermediate  handler. 

d.  Signature  of  transporter  or 
intermediate  handler. 

6.  The  manifest  or  mail  disposal 
service  shipping  forms  must  be 
serialized. 

7.  The  form  must  contain  an  area 
reserved  specifically  for  discrepancies 
and  comments,  especially  if  an  alternate 
destination  facility  is  used. 

8.  Instructions  for  completing  form 
and  distribution  of  copies. 

a.  One  copy  must  be  retained  by  the 
generator  (mailer). 

b.  One  copy  must  be  retained  by  the 
transporter  or  intermediate  handler  for 
90  days. 

c.  One  copy  must  be  retained  by  the 
destination  facility  for  90  days. 

d.  One  copy  must  be  mailed  to  the 
generator  by  the  destination  facility. 


9.  The  form  must  bear  the  following 
statement  with  appropriate  information: 
"In  Case  of  Emergency,  or  the  Discovery 
of  Damage  or  Leakage.  Call  1-800-XXX- 
XXXXX" 

i.  U.S.  Postal  Service  Authorization  to 
Mail  Sharps — Each  distributor  or 
manufacturer  of  mailing  kits  or 
packaging  assemblies,  including 
containers,  cartons,  and  any  other 
related  material  to  be  used  to  mail 
sharps  to  a  storage  or  disposal  facility, 
must  obtain  an  authorization  from  the 
United  States  Postal  .Service.  Before 
applying  for  this  authorization,  each 
such  type  of  the  mailing  kit  must  be 
tested  and  certified  against  the 
standards  in  section  125.384g  by  an 
Independent  company  or  organization. 
This  authorization  may  be  obtained  by 
applying  in  writing  to  the  Office  of 
Classification  and  Rates  Administration, 
Business  Requirements  Division.  U.S. 
Postal  Service,  475  L'Enfant  Plaza  SW., 
Washington,  DC  20260-5906.  The  letter 
of  application  must  contain  the 
following  information:  the  address  of  the 
headquarters  or  general  business  office 
of  the  distributor  or  manufacturer;  the 
addresses  of  all  disposal  and  storage 
sites;  a  list  of  all  types  of  mailing  kits  to 
be  covered  with  proof  of  package  testing 
certifications  by  the  independent  testing 
facility  that  subjected  the  materials  to 
the  testing  requirements  prescribed 
above;  a  copy  of  the  proposed  manifest 
to  be  used  with  all  mailings;  24-hour 
telephone  numbers  for  emergencies;  and 
a  list  of  the  types  of  sharps  that  will  be 
mailed  for  disposal. 

j.  Each  package  must  be  mailed  using 
merchandise  return  service  (section  919) 
and  each  authorized  manufacturer  (or 
distributor)  must  provide  to  the  Office  of 
Classification  and  Rates  Administration 
a  surety  bond  of  $50,000  or  a  letter  of 
credit  as  proof  of  sufficient  financial 
responsibility  to  cover  disposal  costs  if 
the  manufacturer  (or  distributor)  ceases 
doing  business  before  all  its  shipping 
containers  are  disposed  of,  or  to  cover 
clean-up  costs  if  spills  occur  while  the 
containers  are  in  the  possession  of  the 
Postal  Service.  Each  primary  and 
shipping  container  must  bear  a  label, 
which  cannot  be  detached  intact, 
bearing  (1)  the  company  name  of  the 
manufacturer  or  the  distributor,  (2)  the 
"U.S.  Postal  Service  Auth.  No.  XXXX", 
(3)  the  container  ID  number  (or  unique 
model  number)  signifying  that  the 
packaging  material  has  been  certified 
and  the  manufacturer  or  distributor  has 
obtained  an  authorization  required  by 
subsection  i. 

.385    Other  Used  Medical  Devices 

a.  Effective  (date  of  publication)  other 
unused  medical  devices,  as  defined  in 


section  124.382f,  must  be  mailed  as  First- 
Class  or  Priority  Mail. 

b.  Other  used  medical  devices  must  be 
packaged  in  a  securely  sealed,  leak 
resistant  primary  container,  the  total 
liquid  volume  of  which  must  not  exceed 
50  ml.,  unless  the  devices  are  being 
shipped  in  formalin  or  its  equivalent. 
The  primary  container  must  maintain  its 
integrity  when  exposed  to  temperatures 
between  0  degrees  and  120  degrees 
Fahrenheit. 

c.  The  primary  container  must  be 
enclosed  in  an  outer  shipping  container 
constructed  of  200-pound  grade 
corrugated  fiberboard  or  similar 
material  of  equivalent  strength.  The 
primary  container  must  fit  securely 
within  the  shipping  container  to  prevent 
breakage  during  ordinary  processing. 

d.  There  must  be  sufficient  absorbent 
material  between  the  shipping  container 
and  the  primary  container  to  absorb 
three  times  the  total  liquid  allowed 
within  the  package  unless  the  device  is 
mailed  in  a  formalin  solution  or  its 
equivalent. 

e.  Each  parcel  containing  other  used 
medical  devices  must  bear  a  complete 
return  address  (not  a  post  office  box). 

A  transmittal  letter  making  these 
changes  in  the  Domestic  Mail  Manual 
will  be  published  and  transmitted 
automatically  to  subscribers.  Notice  of 
issuance  of  the  transmittal  letter  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  1113. 
Neva  R.  Watson. 
Attorney.  Legislative  Division. 
|FR  Doc.  92-15246  Filed  &-29-92;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  7E3489/R1148;  FRL-4067-41 

RIN  2070-AB78 

Pesticide  Tolerances  f  or  4- 
(Dlchloroacetyl>-3,4-Oihydro-3-Mett»yl- 
2H-1 ,4-Benzoxazine 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  document  establishes  a 
tolerance  for  residues  of  4- 
(dichloroacetyl)-3,4-dihydro-3-methyl- 
2H-1.4-ben20xazine  when  used  as  an 
inert  ingredient  (safener)  in  pesticide 
formulations  containing  metolachlor  in 
or  on  the  raw  agricultural  commodities 
for  which  tolerances  have  been 
established  for  metolachlor.  This 
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regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
inert  ingredient  in  or  on  the  commodities 
was  requested  by  the  Ciba-Geigy  Corp. 
This  time-limited  tolerance  expires  on 
December  1, 1996. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  30. 1992. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
"number.  [PP  7E3489/R1148],  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
M3708,  401  M  St..  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  Leifer,  Registration  Division 
(H-7505C),  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  711L.  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA 
22202.  (703)-305-5180. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  15. 1992  (57  FR 
13070).  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Ciba-Geigy  Corp.. 
Agricultural  Division,  P.O.  Box  18300. 
Greensboro,  NC  27419,  had  submitted 
pesticide  petition  (PP)  7E3489  to  EPA. 
The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FFDCA.  propose  the 
establishment  of  a  tolerance  for  residues 
of  4-(dichloroacetyl)-3.4-dihydro-3- 
methyl-2H-1.4-benzoxazine  (when  used 
as  an  inert  ingredient  (safener)  in 
formulations  of  the  active  ingredient 
metolachlor)  at  0.01  part  per  million 
(ppm)  in  or  on  raw  agricultural 
commodities  for  which  tolerances  for 
metolachlor  have  been  established.  A 
safener  is  a  herbicidal  antidote  that 
protects  desirous  crops  while  allowing 
the  herbicide  to  act  on  the  intended 
weed  targets. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  ere  not  limited  to.  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own); 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellants  in  aerosol  dispensers;  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  conunittee 
received  in  response  to  the  proposed 
rule. 


The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
estabhshed  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  flle  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections  must 
include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
wouldtif  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated:  June  15. 1902. 

Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.460.  to  read  as 
follows: 

§  180.460    4-<Dichloroacetyl>-3,4-(«hydro-3- 
n>cthyl-2H-1.4-bervzoxazine;  tolerances  for 
residues. 

Tolerances,  to  expire  on  December  1. 
1996,  are  established  at  0.01  part  per 
million  (ppm)  for  residues  of  4- 
(dichloroacetyl)-3,4-dihydro-3-methyI- 
2H-l,4-benzoxazine  when  used  as  an 
inert  ingredient  (safener)  in  pesticide 
formulations  containing  metolachlor  in 
or  on  the  raw  agricultural  commodities 
for  which  a  tolerance  has  been 
established  for  metolachlor.  Metolachlor 
tolerances  are  established  under 
§  180.368. 

(FR  Doc.  92-15117  Filed  6-29-92;  8:45  am] 

BILUNG  COOC  SSCO-SO-F 


40  CFR  Part  180 

(PP  2E2756/R1152;  FRL-406a-4) 

RIN  2070-AB78 

Pesticide  Toterances  for  Beta-([1,1'- 
BiphenylM- Yloxy)-Afpha-<  1,1- 
Dimethylethyl)-1H-1,2,4-Triazole-1- 
Ethanol 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  the  residues  of  the 
fungicide  beta-((l,l'-biphenylj-4-yloxy)- 
alpha-(l.l-dimethylethyl)-l//-l,2,4- 
triazole-1-ethanol  (also  referred  to  in 
this  document  as  bitertanol)  in  or  on  the 
raw  agricultural  commodity  (RAC) 
imported  bananas  (whole)  at  0.2  part  per 
million  (ppm).  This  rule  to  establish  a 
maximum  permissible  level  of  residues 
of  the  pesticide  in  or  on  the  commodity 
was  requested  by  Mobay  Corp. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  30, 1992. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  2E2756/R1152].  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Rm. 
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M3708,  401  M  St.  SW..  Washington.  DC 

20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail;  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(H-7505C).  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number  Rm.  229.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)-305-5540. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  1, 1992  (57  FR 
11056).  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Mobay  Corp..  P.O. 
Box  4913.  Kansas  City,  MO  64120-0013, 
had  submitted  a  tolerance  petition  (PP) 
2E2756  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)). 
propose  to  establish  a  tolerance  for  the 
fungicide  bitertanol  in  or  on  the  RAC 
bananas  at  0.2  ppm.  EPA  had  issued  a 
notice,  published  in  the  Federal  Register 
of  November  3. 1982  (47  FR  49892).  that 
Mobay  Chemical  Corp.  had  filed  this 
petition  to  establish  a  tolerance  for 
bitertanol  in  or  on  the  RAC  bananas  at 
0.5  ppm.  EPA  subsequently  issued  a 
notice  published  in  the  Federal  Register 
of  July  13. 1983  (48  FR  32078).  that 
Mobay  Chemical  Corp.  had  amended 
the  petition  by  decreasing  the  tolerance 
from  0.5  ppm  to  0.2  ppm.  There  were  n(j 
comments  received  in  response  to  the 
notice  of  filing.  Mobay  Corp. 
subsequently  amended  the  petition  by 
limiting  the  RAC  to  imported  bananas. 
There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  toler£ince  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections  must 
include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 


relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a, 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(8)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjecte  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  15. 1992. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 


There  are  no  U.S.  registrations  as  of 

April  1, 1992. 

(FR  Doc.  92-15118  Filed  6-29-92:  8:45  am] 

BILLINO  COM  tSeO-SO-f 


PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  S  180.457.  to  read  as 
follows; 

§180.457    Beta-fll.l'-WphenylM-yloxy)- 
alphH  1 . 1-<l*'T»ett'yletf  y«)-1  H-1 ,2,4-trtezole- 
1-«ttUHiol;  tolerances  for  residues. 

A  tolerance  is  established  for  the 
residues  of-the  fungicide  beta-([l,l'- 
biphenyl]-4-yloxy)-alpha-(l.l- 
dimethylethyl)-l//-1.2.4-triazole-l- 
elhanol  in  or  on  the  following  raw 
agricultural  commodity: 


Conmodity 


Parts  pef 
million 


Bananas  (whole) . 


0.2 


40  CFR  Part  180 

(PP  1F3«68/R1154;FBL-4069-4] 

RIN  2070  AB-78 

Bacillus  Subtilis  GB03;  Exemption  from 
the  Requirement  of  a  Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the 
biofungicide  Bacillus  subtilis  GB03  in  or 
on  all  raw  agricultural  commodities 
when  applied  as  a  seed  treatment  for 
growing  agricultural  crops  in  accordance 
with  good  agricultural  practices.  This 
exemption  was  requested  by  Gustafson. 
Inc. 

EFFECTIVE  DATE:  Effective  on  June  17. 
1992. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  (PP  1F3968/R1154],  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Rm.  M3708,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis.  Registration 
Division  {H-7505C).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  716,  CM  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  (703)-305-1900. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  May  1. 1991  (56  FR  19997), 
which  announced  that  Gustafson.  Inc., 
P.O.  Box  660065.  Dallas  TX  75266-0065. 
had  submitted  pesticide  petition  (PP) 
1F3968  to  EPA  proposing  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  pursuant  to  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  346a 
and  371)  to  exempt  from  the  requirement 
of  a  tolerance  the  residues  of  the 
biofungicide  Bacillus  subtilis  GB03  in  or 
on  all  raw  agricultural  commodities 
when  applied  as  a  seed  treatment  for 
growing  agricultural  crops  in  accordance 
with  good  agricultural  practices.  No 
comments  were  received  in  response  to 
the  notice. 

Gustafson's  strain  of  the  bacterium 
Bacillus  subtilis  is  a  naturally  occurring 
isolate  of  the  spore-forming  genus 


- 

Federal  Register  /  Vol.  57.  No.  126  /  Tuesday,  June  30,  1992  /  Rules  and  Regulations  29033 


Bacillus  which  was  Hrst  isolated  from 
plots  of  cotton  grown  in  McKinney,  TX. 
Bacillus  subtilis  is  a  soil  saprophyte 
found  world-wide.  Strains  of  this 
organism  are  not  generally  regarded  as 
human  or  animal  pathogens.  The 
product  is  intended  to  be  used  for 
formulating  other  end-use  products  or  as 
a  seed  treatment.  When  applied  to 
seeds,  the  bacteria  colonize  the 
developing  root  system,  competing  with 
disease  organisms  which  attack  roots. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance 
include  an  acute  oral  toxicity/ 
pathogenicity  study  in  the  rat,  an  acute 
dermal  toxicity  study  in  the  rabbit,  an 
acute  pulmonary  toxicity/pathogenicity 
study  in  the  rat,  an  acute  intravenous 
toxicity/pathogenicity  study  in  the  rat, 
and  a  primary  eye  irritation  study  in  the 
rabbit.  These  studies  were  performed  on 
the  active  ingredient  and  the  end-use 
product  Gus  2000  Concentrate  Biological 
Fungicide.  A  review  of  these  studies 
indicates  that  the  biofungicide  was  not 
toxic  to  test  animals  when  administered 
via  the  oral,  dermal,  intravenous,  or 
pulmonary  routes.  The  active  ingredient 
was  not  infective  or  pathogenic  for  test 
animals  when  administered  via  the  oral, 
pulmonary,  or  intravenous  route.  The 
end-use  product  produced  slight  to 
severe  ocular  irritation  which  dissipated 
within  7  days  of  dosing.  No  reports  of 
hypersensitivity  have  been  recorded 
from  personnel  working  with  this 
organism.  All  of  the  toxicity  studies 
submitted  are  considered  acceptable. 
The  toxicity  data  provided  are  sufficient 
to  show  that  there  are  no  foreseeable 
human  or  domestic  health  hazards  likely 
to  arise  from  the  use  of  the  product  as  a 
seed  treatment. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrate  that  this  biological  control 
agent  is  not  toxic  to  himians.  No 
enforcement  actions  are  expected. 
Therefore,  the  requirement  for  an 
analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request.  This  is  the  Hrst 
exemption  from  the  requirement  of  a 
tolerance  for  this  biofungicide. 

Bacillus  subtilis  GB03  is  considered 
useful  for  the  purpose  for  which  the 
exemption  from  the  requirement  of  a 
tolerance  is  sought.  Based  on  the 
information  considered  the  Agency 
concludes  that  establishment  of  the 
tolerance  exemption  will  protect  the 


*\ 


public  health.  Therefore,  the  regulation 
is  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections  must 
include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  requestor  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibihty  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative. practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  June  17, 1992. 

Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
S  180.1111,  to  read  as  follows: 

§18ai111    BaciMu«sutrtHi«GB03: 
•lemption  from  tti*  rcquirefnent  of  a 
tolcranc*. 

The  biofungicide  Bacillus  subtilis 
GB03  is  exempted  from  the  requirement 
of  a  tolerance  in  or  on  all  raw 
agricultural  commodities  when  applied 
as  a  seed  treatment  for  growing 


agricultural  crops  in  accordance  with 
good  agricultural  practices. 

|FR  Doc.  92-15339 Filed  6-29-92;  845  am) 

BILLING  COOC  6S«»-50-f 

40  CFR  Parts  712  and  716 

(OPPTS-82036A;  FRL-4070-6] 

Preliminary  Assessment  Information 
and  Health  and  Safety  Data  Reporting; 
Addition  of  Chemicals;  Technical 
Amendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule,  technical 

amendment. 

summary:  This  notice  corrects  a 
typographical  error  in  a  final  rule 
published  in  the  Federal  Register  of 
August  29, 1991,  concerning  the  chemical 
2-(2-aminoethoxy)-ethanol  (CAS  No. 
929-06-6)  which  was  incorrectly  listed 
in  two  model  information-gathering 
rules:  the  Toxic  Substances  Control  Act 
(TSCA)  section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR) 
and  the  TSCA  section  8(d)  Health  and 
Safety  Data  Reporting  Rule.  The 
chemical  was  listed  as  2-(2- 
aminoethyoxy)-ethano  (CAS  No.  1929- 
06-6).  It  should  read  2-(2-aminoethoxy)- 
ethanol  (CAS  No.  929-06-6).  This 
document  corrects  that  error.  A  new 
reporting  period  is  also  being 
established  for  this  chemical. 
EFFECTIVE  DATE:  This  rule  %vill  become 
effective  on  (insert  date  of  publication  in 
the  Federal  Register). 

FOR  FURTHER  INFORMATION  CONTACT 

Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,-401  M 
St.,  SW.,  Rm.  E-543,  Washington,  DC 
20460,  Telephone:  (202)  554-1404,  TDD: 
(202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  29, 1991  (56 
FR  42688).  EPA  issued  a  final  rule  which 
added  chemicals  to  two  model 
information-gathering  rules:  the  Toxic 
Substances  Control  Act  (TSCA)  section 
8(a)  Preliminary  Assessment 
Information  Rule  (PAIR)  and  the  TSCA 
section  8(d)  Health  and  Safety  Data 
Reporting  Rule.  On  pages  42692  and 
42695  the  chemical  2-(2-aminoethoxy)- 
ethanol  (CAS  No.  929-06-6)  is 
incorrectly  listed  as  2-2-(aminoethoxy)- 
ethano  (CAS  No.  1929-06-6).  Because 
this  typographical  error  could  have 
caused  the  chemical  to  be 
misrepresented  thereby  preventing  some 
manufacturers,  importers,  or  processors 
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from  reporting  as  required  under  TSCA 
sections  8{a)  and  8(d).  a  new  effective 
date  is  established  for  this  chemical. 

Dated:  June  18, 1992 
Charles  M.  Auer. 

Director,  Existing  Chemical  Assessment 
Division.  Office  of  Toxic  Substances 
Therefore.  40  CFR  Chapter  1  is 
amended  as  follows: 


PART  712— (AMENDED] 

1.  In  Part  712: 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  In  §  712.30(x).  under  the  category 
Substantially  produced  chemicals  in 
need  of  subchronic  tests.  CAS  No.  entry 
1929-06-6  is  revised  to  read  as  follows: 


§  712.30 
period. 

* 

(X) 


CtMinical  Hsto  and  raporting 


CAS  Number 


92^-06-6 


PART716-{AMENDED) 

2.  In  Part  716: 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows 
Authority:  15  U.Sc  ::widi 


Substaoce 


2-,'2-ArrTinoethoxy>-ethanol 


b.  in  5  716.120(d).  under  the  category 
of  Substantially  produced  chemicals  in 
need  of  subchronic  tests,  the  entry  for  2- 
(2-Aminoelhoxy)-ethano  is  revised  to 
read  as  follows' 


Effectvettate 


6/30/92 


Reporbng  date 


9/28/92 


§  7 16. 1 20    Substances  and  listed  mixtures 
to  wMcti  tttis  subpart  applies. 
•         •         •         *         • 

(d)      •     •     * 


1 

Category 

CAS  No  (examples  tor                            Speoai  exemptiorts 
categor/) 

EHecttve  date 

Sunset  date 

• 

929-06-6 

. 

6/30/92 

6/30/02 

2(2-Aminoettv3i<y)-et^anol 

.                •                •                • 

[FR  Doc.  92-15338  Filed  6-29-92;  8:45  am) 

BILLING  CODE  Sf60-50-F 


40  CFR  Part  281 

(FRL-414a-9J 

Maryland;  Rnal  Approval  of  State 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

MQ!^l3nd"s  application  for  program 

approval. 

SUMMARY:  The  State  of  Maryland  has 
applied  for  approval  of  its  undergiound 
storage  tank  program  under  Subtitle  1  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  State  of  Maryland's 
application  and  has  made  a  final 
determination  that  the  State  of 
Maryland's  underground  storage  tank 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  Thus. 
EP/\  is  granting  final  approval  to  the 
State  of  Maryland  to  operate  its 
program. 


EFFECTIVE  DATE:  Program  approval  for 
Maryland  shall  be  effective  on  July  30, 
1992.  From  date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rosemarie  P.  Nino,  UST  Section 
(3HW63J,  U.S.  EPA  Region  III.  841 
Chestnut  Building,  Philadelphia. 
Pennsylvania  19107.  (215)  597-0270. 

SUPPtiMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conser\at!on  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the  Federal 
underground  storage  tank  (UST) 
program.  To  qualify  for  approval  a 
State's  program  must  be  "no  less 
stringent"  than  the  Federal  program  in 
all  seven  elements  set  forth  at  section 
9004(a)(1)  through  (7)  of  RCRA,  42  U.SC. 
6991c(a)(l)  through  (7).  as  well  as  the 
notification  requirements  of  section 
9004fa)(8)  of  RCRA.  42  U.S.C.  e991c(a)(8) 
and  must  provide  for  adequate 
enforcement  of  compliance  with  UST 
standards  (section  9004(a)  of  RCRA.  42 
use.  6991c(a)). 


On  November  5. 1990.  the  Stale  of 
Maryland  submitted  an  official 
application  for  approval.  The  State 
reaffirmed  its  application  by  letter  dated 
January  31. 1992.  and  submitted  a 
revised  Attorney  General's  Statement 
and  a  revised  Memorandum  of 
Agreement  to  obtain  final  approval  to 
administer  its  underground  storage  tank 
program.  On  March  10, 1992,  EPA 
published  a  tentative  decision 
announcing  its  intent  to  approve 
Maryland's  program.  Further 
background  on  the  tentative  decision  to 
grant  approval  appears  at  57  FTl  8420. 
(March  10, 1992). 

Along  with  the  tentative 
determination.  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  thesdate  of  a  public 
hearing  on  the  application.  EPA 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  the 
•  public  hearing  in  the  event  of 
insufficient  public  interest.  Since  there 
was  no  request,  the  public  hearing  was 
cancelled.  One  written  comment  was 
received  from  the  Maryland  Service 
Station  and  Automotive  Repair 
Association  on  March  16. 1992.  urging 
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EPA's  approval  of  Maryland's 
underground  storage  tank  program. 

B.  Final  Decision 

I  conclude  that  the  State  of 
Maryland's  application  for  program 
approval  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
Subtitle  I  of  RCRA  and  40  CFR  Part  281. 
Accordingly,  Maryland  is  granted 
approval  to  operate  its  underground 
storage  tank  program  in  lieu  of  the 
Federal  program. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  1  hereby  certify  that  this  approval 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  approved  Maryland  UST 
program  will  operate  in  lieu  of  the 
Federal  UST  program  in  the  State  of 
Maryland,  thereby  eliminating 
duplicative  requirements.  It  does  not 
impose  any  significant  new  burdens  on 
small  entities-  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis.         j 

List  of  Subjects  in  40  CFR  Pari  281 

Administrative  Practice  and 
Procedure,  Hazardous  Materials,  State 
Program  Approval,  and  Underground 
Storage  Tanks. 

Authority:  Tils  notice  is  issued  under  the 
authority  of  sections  2002(a),  7004(b),  and 
9004  of  the  Resource  Conservation  and 
Recovery  Act.  Bs  amended.  42  U.S.C.  6912(a), 
6974(b)  and  69^c. 

Dated:  June  i$.  1992. 
William  T.  Wisniewski, 

A  cting  Regional  A  dminis  trator. 

|FR  Doc.  92-15^37  Filed  6-29-92;  8:45  am] 

BIUJNG  CODE  6S««-50-M 

40  CFR  Part  281 
(FRL-4142-61 

The  State  of  Oklahoma;  Final  Approval 
of  State  Undierground  Storage  Tank 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  tentative 

determination  on  application  of 

Oklahoma  for  final  approval,  public 

hearing  and  public  comment  period. 

summary:  The  State  of  Oklahoma  has 
applied  for  final  approval  of  its 


underground  storage  tank  program 
under  Subtitle  I  of  the  Solid  Waste 
Disposal  Act  ("SWDA").  The 
Environmental  Protection  Agency 
("EPA")  has  reviewed  Oklahoma's 
application  and  has  made  the  tentative 
decision  that  Oklahoma's  underground 
storage  tank  program  satisfies  all  of  the 
requirements  necessary  to  quality  for 
final  approval.  Thus  EPA  intends  to 
grant  final  approval  to  the  State  to 
operate  its  program.  Oklahoma's 
application  for  final  approval  is 
available  for  public  review  and 
comment  and  a  public  hearing  will  be 
held  to  solicit  comments  on  the 
application,  if  requested. 
DATES:  A  public  hearing  is  schedule  for 
July  30, 1992.  Oklahoma  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject.  All  comments  on 
Oklahoma's  final  approval  application 
must  be  received  by  the  close  of 
business  on  July  30, 1992. 
ADDRESSES:  The  public  hearing  will 
begin  at  2  p.m.  Central  Standard  Time, 
and  will  be  held  at  at  the  Sequoyah 
Building,  Capitol  Grounds,  Oklahoma 
City,  Oklahoma  73105. 

Copies  of  Oklahoma's  final  approval 
application  are  available  for  inspection 
and  copying,  9  a.m.  4  p.m.  at  the 
following  addresses:  Oklahoma 
Corporation  Commission.  Jim  Thorpe 
Building,  2101  N.  Lincoln  Boulevard, 
Oklahoma  City,  Oklahoma  73105,  Phone: 
405/521-3107;  U.S.  EPA  Headquarters 
Library,  PM  211A,  401  M  Street,  SW.. 
Washington.  DC  20460,  Phone:  202/382- 
5926;  and  U.S.  EPA  Region  6,  ybrary. 
12th  Floor,  1445  Ross  Avenue,  Mailcode: 
6H-A,  Dallas,  Texas  75202,  Phone:  214/ 
655-6755.  Written  comments  should  be 
sent  to  Program  Manager,  Underg-'ound 
Storage  Tank  Program.  Attention  Sam 
Coleman,  Region  6,  Mailcode:  6H-A, 
1445  Robs  Avenue,  Dallas,  Texas  75202, 
Phone:  214/655-6755. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oklahoma  State  Program  Officer, 
Underground  Storage  Tank  Program, 
Attention  Lynn  Dail,  U.S.  EPA  Region  6, 
Mailcode:  6H-A,  1445  Ross  Avenue. 
Dallas.  Texas  75202.  Phone:  214/655- 
6755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  SWDA  enables  EPA  to 
approve  State  underground  storage  tank 
programs  to  operate  in  the  State  in  lieu 
of  the  Federal  underground  storage  tank 
(UST)  program.  Two  types  of  approval 
may  be  granted.  The  first  type,  known 
as  "interim  approval",  is  a  temporary 
approval  which  is  granted  if  EPA 
determines  that  the  State  program  is  "no 
less  stringent"  than  the  Federal  program 


(section  9004(b)(2).  42  U.S.C  6991c(b)(2)) 
in  the  following  elements:  corrective 
action;  financial  responsibility;  and  new 
tank  standards.  While  operating  under 
interim  approval,  the  State  may 
complete  development  of  "no  less 
stringent"  standards  for  the  following 
elements:  Release  detection;  release 
detection  recordkeeping;  reporting  of 
releases  and  two  types  of  approval  may 
be  granted. 

The  second  type  of  approval  is  a 
"final  approval"  that  is  granted  by  EPA 
if  the  Agency  finds  that  the  State 
program:  (1)  Is  "no  less  stringent"  than 
the  Federal  program  in  all  seven 
elements,  and  includes  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991c(a)(8);  and  (2)  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a),  42 
U.S.C.  6991(b)). 

B.  Oklahoma 

On  June  25, 1989,  Oklahoma  submitted 
an  official  application  for  final  approval. 
Prior  to  its  submission,  Oklahoma 
provided  an  opportunity  for  public 
notice  and  comment  in  the  development 
of  its  underground  storage  tank  program. 
This  is  required  under  40  CFR  281.50(b). 
EPA  has  reviewed  Oklahoma's 
application,  and  has  determined  that 
there  are  apparent  differences  between 
Oklahoma's  regulations  and  federal 
regulations.  The  differences  are  noted  as 
follows: 

•  Oklahoma  does  not  include,  in  its 
rules  14  and  15,  several  federal  technical 
requirements  for  upgrading  existing  UST 
systems,  or  any  apparent  equivalent. 
The  specific  requirements  are:  40  CFR 
280.43(e)(6),  on  assessing  the  UST 
excavation  zone  to  establish  the  number 
and  position  of  monitoring  wells 
required  when  conducting  vapor 
monitoring;  (2)  42  CFR  280.43(f)(3).  on 
the  design  of  the  slotted  portion  of  the 
monitoring  well  casing  when  conducting 
ground-water  monitoring;  and  (3)  40  CFR 
280.43(f)(7),  on  assessing  the  UST 
excavation  zone  for  monitoring  well 
placement  when  conducting  ground- 
water monitoring. 

•  The  State's  release  detection  system 
requirement  set  forth  in  rule  14.05,  docs 
not  include  the  word  "designed".  Thus, 
detection  systems  would  not  be  required 
to  be  designed  so  that  releases  are 
detected  in  accordance  with  the 
capabilities  of  the  method.  EPA  Region  6 
has  determined  that  Oklahoma  must 
include  the  design  standard  in  its 
release  detection  system  requirements. 

•  Oklahoma  rule  13.07.B.3,  requires 
the  design  of  the  corrective  action  plan 
to  consider  only  present  uses  of  nearby 
surface  and  groundwater,  not  future 
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uses.  Consideration  of  future  uses  is 
required  in  the  federal  technical 
standard  §  280.66(b)(3).  and  EPA  Region 
6  has  determined  that  Oklahoma's  rule 
13.07.B.3,  must  meet  the  technical 
adequacy  requirements. 

EPA  and  the  State  of  Oklahoma  have 
discussed  these  issues  and  the  State  has 
agreed,  pursuant  to  a  Memorandum  of 
Agreement  (MOA)  entered  between 
EPA  and  the  State  of  Oklahoma,  to 
adopt  policies  that  will  amend  the 
regulations  on  tiie  aforementioned 
issues  to  adequately  meet  the  Federal 
standards. 

EPA  has  tentatively  determined  that 
the  majority  of  Oklahoma's  program 
meets  all  of  the  requirements  necessary 
to  qualify  for  Fmal  approval. 
Consequently.  EPA  intends  to  grant  final 
approval  to  the  State  of  Oklahoma  to 
operate  its  program,  pursuant  to  the 
mutual  acceptance  of  EPA  and  the  State, 
of  the  Memorandum  of  Agreement 
fMOA"). 

In  accordance  with  section  9004  of 
SWDA,  42  U.S.C.  6991c.  40  CFR 
281.50(e).  the  Agency  has  planned  a 
public  hearing  on  its  proposal  at  2  p.m. 
Central  Standard  Time  at  the  Sequoyah 
Building,  Capitol  Grounds.  Oklahoma 
City.  Oklahoma  73105.  The  public  may 
also  submit  written  comments  on  EPA's 
tentative  determination  until  July  30. 
1992.  Copies  of  Oklahoma's  application 
are  available  for  inspection  and  copying 
at  the  location  indicated  in  the 
"Addresses"  section  of  this  notice. 

EPA  will  consider  all  public  comments 
on  its  tentative  determination  received 
at  the  hearing  or  during  the  public 
comment  period.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  final  approval  to 
Oklahoma.  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
Oklahoma's  program  by  September  28. 
1992  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will  include 
a  summary  of  the  reasons  for  the  final 
determination  and  a  response  to  all 
major  comments. 

C.  Decision 

After  reviewing  the  Oklahoma 
application  and  Uie  provisions 
established  in  an  MOA  to  amend  the 
portions  of  the  regulations  at  issue,  I 
conclude  that  the  State's  program  meets 
all  of  the  requirements  necessary  to 
qualify  for  final  approval.  Accordingly, 
the  State  of  Oklahoma  is  granted  final 
approval  to  operate  its  underground 
storage  tank  program.  The  State  of 
Oklahoma  now  has  the  responsibility 
for  managing  underground  storage  tank 
facilities  within  its  borders  and  carrying 
out  all  aspects  of  the  UST  program.  The 
State  of  Oklahoma  also  has  primary 


enforcement  responsibility,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  9005  of 
SWDA.  42  U.S.C.  699ld  and  to  take 
enforcement  actions  under  section  9006 
of  SWDA.  42  U.S.C.  6991e. 

The  State  of  Oklahoma  is  not 
authorized  to  operate  the  UST  program 
on  Indian  lands  and  this  authority  will 
remain  with  EPA. 

Compliance  With  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
601(b).  I  hereby  certify  that  this  approval 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  approval  effectively 
suspends  the  applicability  of  certain 
Federal  regulations  in  favor  of 
Oklahoma's  program,  thereby 
eliminating  duplicative  requirements  for 
owners  and  operators  of  underground 
storage  tanks  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Administrative  practice  and 
procedure.  Hazardous  materials.  State 
program  approval,  and  Underground 
storage  tanks. 

Authority:  This  Notice  is  issued  under  the 
authority  of  Sections  2002(a),  7004(b).  3006, 
and  9004  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926,  6974(b),  and 
6991(c). 

Anyn  M.  Davis, 
Acting  Regional  Administrator. 
|FR  Doc.  92-15336  Filed  6-29-92;  8:45  am] 
nUJNC  CODE  6S6O-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  65  and  72 


RIN  3067-AB66 

Identification  and  Mapping  of  Special 
Rood  Hazard  Areas  and  Procedurss 
and  Fees  for  Processing  Map  Changes 

agency:  Federal  Insurance 

Administration.  FEMA. 

AcnOM;  Final  rule. 

summary:  This  final  rule  revises  the 
National  Flood  Insurance  Program 
(NFIP)  regulations  on  identification  and 
mapping  of  special  hazard  areas.  The 
rule  initiates  a  fee  requirement  for  map 


revisions,  similar  to  the  current  fee 
procedures  for  conditional  Letters  of 
Map  Amendment  (CLOMAs)  and 
conditional  Letters  of  Map  Revision 
(CLOMRs),  by  establishing 
administrative  and  cost  recovery 
procedures  for  the  review  and  issuance 
of  Letters  of  Map  Revision  (LOMRs)  and 
map  revisions  requested  to  reflect 
changed  flood  hazards.  This  action  is 
being  undertaken  to  reduce  expenses  to 
the  NFIP  and  will  contribute  to 
maintaining  the  NFIP  as  self-supporting. 

Also,  the  final  rule  deletes  the  listing 
of  initial  fees  and  references  to  pre- 
authorized  spending  limits  set  forth  in 
the  current  regulations  at  §§  72.3  and 
72.4  and  substitutes  language  which 
provides  for  publication  of  fees  and  pre- 
authorized  spending  Umits  in  a  separate 
listing.  This  action  was  undertaken  to 
permit  FEMA  to  adjust  fees  to 
accommodate  the  increased  rates  FEMA 
must  pay  fpr  these  activities  and  to 
eliminate  the  necessity  of  undertaking 
formal  rulemaking  solely  for  the  purpose 
of  adjusting  fees.  The  Hsting  of  fees  to 
be  effective  as  of  the  effective  date  of 
this  final  rule,  is  published  as  a  notice 
elsewhere  in  this  Federal  Register. 

Under  this  rule,  the  fees  are  to  be 
adjusted  periodically,  but  no  more  than 
once  annually,  to  provide  for  changes  in 
the  prevailing  private  sector  labor  rate 
upon  which  the  fees  are  predicated. 
Revised  fees  will  be  published  as  a 
notice  in  the  Federal  Register. 

EFFECTIVE  DATE:  July  30. 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

John  L  Matticks.  Federal  Insiu-ance 
Admiiustration.  Federal  Emergency 
Management  Agency.  500  C  Street  SW.. 
Washington.  DC  20472.  (202)  eW6-2767. 
SUPPLEMENTARY  INFORMATION:  These 

amendments  to  the  NFIP  criteria  for 
identification  and  mapping  of  special 
hazard  areas  are  a  result  of  a  continuing 
'    reappraisal  of  the  NFIP  for  the  purposes 
of  achieving  greater  administrative  and 
fiscal  effectiveness  and  encouraging 
sound  flood  plain  management  so  that 
reductions  in  the  loss  of  life  and 
property  and  in  disaster  expenditures 
can  be  realized. 

Establishment  of  Fee  System  for 
Revisions 

FEMA  receives  a  large  number  of 
requests  for  Letters  of  Map  Revision 
(LOMRs)  and  map  revisions  resulting 
from  the  placement  of  fill  and  the 
completion  of  stream  channelizations, 
the  construction  of  bridges  and  culverts, 
or  other  flood  control  projects,  such  as 
levees..  These  projects  are  typically 
limited  in  scope  and  are  frequently  done 
solely  to  reduced  flood  risk  to  a  limited 
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area  of  the  floodplain  proposed  for 
development  and  to  offer  relief  from 
flood  insurance  purchase  requirements 
of  42  U.S.C.  4012a  or  to  secure  financing 
or  other  benefits.  Thus,  to  reduce 
expenses  to  the  NFIP,  FEMA  is 
implementing  a  reimbursement 
procedure  to  allow  for  a  partial  recovery 
of  certain  costs  associated, with  these 
actions. 

Revisions  intended  to  show  a  reduced 
flood  hazard  resulting  from  a  publicly- 
sponsored  project  which  was 
constructed  primarily  to  reduce  the 
flood  hazard  to  insurable  structures  in 
identified  flood  hazard  areas  in 
existence  prior  to  the  date  of 
commencement  of  construction  of  the 
flood  control  project  are  not  subject  to 
this  reimbursement  procedure.  Likewise, 
revisions  to  correct  an  error  in  FEMA's 
mapping  are  not  subject  to  the  fee 
reimbursement  procedures  described 
herein. 

Under  this  rule,  an  initial  fee,  the 
amount  determined  by  the  type  of  flood 
control  project,  is  required  of  those 
seeking  a  LOMR  or  map  revision  before 
any  review  commences.  The  initial  fee 
represents  the  minimum  engineering 
review  and  administration  processing 
costs  for  a  LOMR  or  map  revision  based 
on  the  type  of  project.  The  initial  fee 
does  not  include  costs  for  labor  and 
materials  associated  with  the 
cartographic  processing  and  preparation 
of  a  map  revision  since  these  costs  will 
vary  depending  on  the  number  of  map 
panels  affected  and  the  complexity  of 
the  changes  being  incorporated. 

In  the  case  of  a  map  revision,  FEMA 
will  estimate  the  additional  costs  of 
cartographic  preparation  and  processing 
of  the  revised  map  and  will  notify  the 
requestor  of  those  anticipated  costs. 
Prior  to  initiating  the  map  revision, 
FEMA  will  bill  and  collect  these  costs 
from  the  requestor.  The  requestor  will 
not  be  charged  for  printing  or 
distributing  the  revised  map  or  for  other 
incidental  changes  in  the  map  not 
related  to  the  specific  request. 

If  it  is  determined  that  the  actual  cost 
associated  with  the  review  and 
processing  of  a  LOMR  or  map  revision 
will  exceed  the  amount  remitted  for  the 
initial  fee,  the  requestor  will  be  billed 
and  will  be  required  to  remit  payment 
prior  to  receiving  FEMA's  final 
determination.  Funds  collected  from  this 
fee  initiative  will  be  deposited  to  the 
National  Flood  bisurance  Fund  since  it 
is  the  source  of  funding  for  this  service. 

FEMA  has  determined  that  the  costs 
associated  with  the  technical  review  of 
requests  for  LOMRs  and  map  revisions 
vary  based  on  the  type  of  project 
involved.  In  addition,  the  review  costs 
are  generally  higher  for  requests  that 


contain  insufficient  technical  data  and 
require  additional  data  submittals  by 
the  requester.  It  was  determined  that, 
for  each  category  of  project,  there  are 
certain  minimum  review  and  processing 
elements  common  to  all  requests.  These 
minimum  review  and  processing  costs 
were  used  to  develop  the  initial  fees  for 
the  various  projects. 

The  LOMRs  and  map  revisions  were 
first  categorized  by  the  type  of  project  to 
be  reviewed.  Each  category  was  then 
examined  and  minimum  review  and 
processing  times  were  determined  for 
engineering  review,  administration, 
word  processing,  and  quality  control. 
The  basis  processing  time  common  to 
each  type  of  project  was  then  converted 
to  a  dollar  amount  using  the  direct  labor 
rates,  overhead,  and  fee,  which  FEMA 
pays  for  these  services.  Administrative 
expenses  to  be  recovered  also  include 
the  cost  of  publishing  notices  of  changes 
in  base  flood  elevations  in  the  local 
newspaper  and  in  the  Federal  Register, 
when  required.  The  costs  to  be 
recovered  are  those  of  the  technical 
engineering  and  administrative  review 
of  projects,  and,  for  map  revisions,  the 
cost  of  cartographic  preparation  and 
processing. 

The  cartographic  costs  for  a  map 
revision  vary  depending  on  the  number 
of  map  panels  affected  and  on  the 
complexity  of  the  changes  to  be 
incorporated.  Therefore,  these  costs  are 
calculated  on  a  case-by-case  basis  and 
have  not  been  included  in  the  initial  fee 
calculations.  Cartographic  costs  include 
preparation  of  the  revised  map  and 
report,  administration,  word  processing, 
quality  control,  and  materials.  The 
primary  component  of  the  cost  of 
processing  a  LOMR  or  map  revision  is 
the  prevailing  private  sector  labor  rate 
charged  to  FEMA  for  the  conduct  of  the 
engineering  review  and  cartographic 
preparation  and  processing.  Since  this 
rate  will  vary  due  to  inflation  and  other 
economic  fluctuations,  FEMA  is 
publishing  the  initial  fees,  pre- 
authorized  spending  limits,  and  the 
established  hourly  rate  which  are  to  be 
effective  as  of  the  effective  date  of  this 
final  rule,  as  a  notice  elsewhere  in  this 
Federal  Register.  When  it  is  necessary 
to  revise  the  fees,  a  notice  revising  the 
initial  fees,  the  pre-authorized  spending 
limits,  and  the  hourly  rate  will  be 
published  in  the  Federal  Register.  This 
will  not  occur  more  than  once  annually. 

In  most  cases,  FEMA  anticipates  that 
periodic  fee  adjustments  will  be  based 
primarily  on  fluctuations  in  the 
prevailing  private  sector  labor  rate 
charged  to  FEMA.  Because  such  periodic 
fee  adjustments  are  necessary  to  permit 
FEMA  to  recoup  its  expenses  and  would 
not  reflect  a  change  in  the  underlying  fee 


structures,  FEMA  will  not  issue  a 
proposed  notice  of  fees  prior  to  adopting 
the  updated  fee  schedule. 

This  approach  permits  FEMA  to  make 
periodic  fee  adjustments  for  fluctuations 
in  the  prevailing  private  sector  labor 
rate  without  soliciting  prior  public 
comment  on  these  adjustments.  Prior 
public  comment  will  only  be  solicited  if 
FEMA  is  to  make  a  substantive  change 
in  the  method  by  which  the  fees  are 
calculated. 

On  October  9. 1991.  FEMA  published 
in  56  FR  50838,  for  comment,  a  proposed 
rule  containing  procedures  for 
implementation  of  a  map  revision  fee 
system.  The  proposed  rule  was  also 
inadvertently  republished  in  56  FR  51358 
on  October  11, 1991. 

Two  comments  were  received  from 
the  public  during  the  60-day  comment 
period  provided  following  publication  of 
the  proposed  rule.  One  of  these  was 
from  a  county  floodplain  management 
technician  who  was  concerned  that  the 
proposed  fee  system  would  cause 
communities  to  abandon  flood  control 
projects  which  would  benefit  floodplain 
residents  and  who  felt  it  was  unfair  to 
charge  property  owners  for  LOMRs  once 
they  had  incurred  the  expense  of  placing 
fill  to  remove  their  property  from  the 
floodplain.  The  final  rule  provides  for 
fee  exemptions  set  forth  in  S  72.5  which 
address  these  concerns. 

The  second  comment,  from  a  flood 
control  and  water  conservation  district 
engineer  in  California,  dealt  with  the 
concern  that,  although  the  proposed  rule 
states  in  S  72.4(d)  that  the  local 
community  incurs  no  financial 
obligation  as  a  result  of  transmitting  an 
application  by  another  party  to  FFAIA, 
in  fact,  some  communities  may  incur  the 
costs  of  converting  an  existing  CLOMR 
to  a  LOMR  because  the  developer  may 
lack  the  financial  motivation  to  pursue 
the  LOMR.  The  suggestion  was  made 
that  FEMA  exempt  local  agencies  from 
the  fees  for  converting  privately 
sponsored  projects  covered  by  an 
existing  CLOMR  issued  prior  to  the 
effective  date  of  the  final  rule.  Having 
received  only  one  comment  on  this 
issue,  FEMA  is  unable  to  gauge  how 
prevalent  this  situation  might  be. 
Therefore,  FEMA  does  not  find  adequate 
merit  to  warrant  changing  the  final  rule. 

Editorial  changes  were  made  to  clarify 
FEMA's  intent  and  to  respond  to 
comments  from  one  of  the  FEMA 
Regional  Offices.  One  of  these  changes 
is  to  consolidate  and  to  set  forth 
references  to  fee  exemption  criteria  in 
one  location  in  the  regulation,  at  §  72.5. 
To  accomplish  this,  the  exemptions 
contained  in  §  72.1(a)  and  (b)  of  the 
proposed  rule  have  been  removed  and 
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set  forth  in  §  72.5  of  the  final  rule  as  new 
paragraphs  (a)  and  (b).  Section  72.1(c)  of 
the  proposed  rule  which  references  the 
exemption  for  publicly-sponsored 
projects  has  been  deleted  from  that 
section  in  the  final  rule.  Instead,  the 
exemption  for  publicly-sponsored 
projects  contained  in  S  72.5  of  the 
proposed  rule  has  been  set  out  in  the 
final  rule  in  S  72.5  as  a  new  paragraph 
(c). 

A  second  change  clarifies  the  fee 
exemption  provided  in  §  72.1(a)  for  map 
errors  and  deficiencies.  Following 
publication  of  the  proposed  rule,  FEMA 
became  aware  that  a  broad 
interpretation  of  the  term  "mapping 
deficiencies"  could  exceed  FEMA's 
intent  which  was  to  provide  relief  from 
fees  in  situations  involving  error  or 
technical  inadequacy  in  the  mapping 
and  study  effort.  Budgetary  restrictions 
and  pragmatic  issues  typically 
necessitate  that  FEMA  limit  the  scope 
and  detail  of  its  flood  studies  and 
mapping.  It  is  not  FEMA's  intent  to 
apply  the  fee  exemption  to  situations 
where  the  LOMR  or  map  revision 
request  is  based  on  submittal  of  more 
detailed  flood  data  for  the  primary 
purpose  of  showing  a  reduced  flood  risk 
to  a  limited  area  of  the  floodplain 
projjosed  for  development  and  to  offer 
relief  from  flood  insurance  purchase 
requirements.  To  avoid 
misinterpretation,  the  word 
"deficiencies"  has  been  deleted  from  the 
final  rule  at  §  S  €5.4(c)  and  72.5(a)  and 
elsewhere  in  the  final  rule. 

A  third  editorial  change  involves 
language  used  in  describing  the  fee 
exemption  for  single  lot  LOMRs  based 
on  placement  of  fill  in  §  72.1(b)  and 
again  at  S  72.3(b)  of  the  proposed  rule. 
The  exemption  was  reworded  in  the 
final  rule  and  added  as  paragraph  (b)  to 
§  72.5.  The  new  language  gives  the 
Administrator  discretion  in  applying  the 
fee  exemption  for  single-lot  LOMRs 
based  on  fill  outside  the  regulatory 
floodway.  thereby  clarifying  FEMA's 
original  intent  to  provide  relief  for 
individual  property  owners  while 
avoiding  potential  use  of  the  exemption 
to  circumvent  fees  for  multi-lot  or 
subdivision  LOMRs. 

In  the  fourth  change,  §  72.3(b)  of  the 
final  rule  states  the  fee  exemption  for 
LOMAs  in  a  separate  sentence  to  make 
it  clear  that  all  LOMAs  are  fee  exempt. 

Finally,  language  was  added  to 
§  72.4(e)  of  the  final  rule  to  specify  that 
payment  of  fees  is  to  be  made  in  U.S. 
funds.  This  addition  was  made  in 
response  to  recent  attempts  by 
requestors  of  conditional  LOMAs  and 
LOMRs  to  remit  payment  in  foreign 
funds  which  cannot  be  processed  due  to 
administrative  restrictions. 


FEMA  had  also  solicited  comment  on 
the  approach  contained  in  the  proposed 
rule  to  revise  fees  on  an  annual  basis 
without  soliciting  prior  public  comment 
and  by  publishing  a  notice  in  the  Federal 
Register  by  August  1  of  each  calendar 
year.  This  notice  would  contain  the 
adjusted  fees  to  be  effective  the  first  day 
of  the  subsequent  fiscal  year.  Prior 
public  comment  would  only  be  solicited 
if  FEMA  were  to  make  a  substantive 
change  in  the  method  by  which  the  fees 
ar^<:alculated.  No  comments  were 
received  on  this  approach.  However, 
since  it  is  not  always  necessary  to 
revise  the  fees  on  an  annual  basis,  the 
final  rule  provides,  instead,  for  a 
periodic  adjustment  of  the  fees,  as 
necessary.  Notice  of  periodic  fee 
adjustments  will  be  published  in  the 
Federal  Register  and  fees  will  be 
adjusted  no  more  than  once  annually. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation.  February  17, 1981,  and  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  No  regulatory  impact  analysis 
has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Parts  65  and 
72 

Flood  insurance.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  44  CFR  parts  65  and  72 
are  amended,  as  follows: 

PART  65— I  AMENDED] 

1.  The  authority  citation  for  Part  65  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 


1978  Comp..  p.  329:  E.0. 12127.  44  FR  19367,  3 
CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  Section  65.4  is  amended  by  adding  a 
paragraph  (c)  to  read  as  follows: 
•        •        •        *        » 

(c)  Requests  for  revisions  to  effective 
Flood  Insurance  Rate  Maps  (FIRMs)  and 
Flood  Boundary  and  Floodway  Maps 
(FBFMs)  to  reflect  the  changed  flood 
hazard  resulting  from  the  filling  of  more 
than  a  single  lot  within  the  flood  plain  or 
from  the  construction  of  channel 
alterations,  bridges,  culverts,  levees  or 
similar  measures  for  the  primary 
purpose  of  reclaiming  flood  plain  lands 
for  future  development  are  subject  to  the 
reimbursement  procedures  described  in 
part  72  of  this  subchapter.  Revisions  to 
reflect  a  reduced  flood  hazard  resulting 
from  a  publicly-sponsored  project 
constructed  primarily  to  reduce  the 
flood  hazard  to  insurable  structures 
which  were  in  existence  prior  to 
commencement  of  construction  of  the 
flood-control  project,  or  to  correct  errors 
in  existing  flood  insurance  mapping,  will 
not  be  subject  to  the  reimbursement 
procedures. 

3.  Part  72  is  revised,  as  follows: 

Part  72— PROCEDURES  AND  FEES 
FOR  PROCESSING  MAP  CHANGES 

Sec 

72.1  Purpose  of  part. 

72.2  Definitions. 

72.3  Initial  fee  schedule. 

72.4  Submittal/payment  procedures  and 
FEMA  response. 

72.5  Exemptions. 

72.6  Unfavorable  response. 

72.7  Resubmiltals. 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.0. 12127,  44  FR  19367.  3 
CFR.  1979  Comp.,  p.  376. 

§72.1    Purpose  Of  part 

The  purpose  of  this  part  is  to  provide 
administrative  and  cost  recovery 
procedures  Tor  the  engineering  review 
and  administrative  processing 
associated  with  the  issuance  of 
Conditional  Letters  of  Map  Amendment 
(CLOMAs),  Conditional  Letters  of  Map 
Revision  (CLOMRs),  Letters  of  Map 
Revision  (LOMRs).  and  map  revisions, 
including  cartographic  costs,  based  on 
manmade  alternations  within  the  flood 
plain,  such  as  the  placement  of  fill, 
modification  of  a  channel,  or 
construction  of  a  new  bridge,  culvert, 
levee,  or  similar  measure. 

§  72.2    Definitions. 

Except  as  otherwise  provided  in  this 
part,  the  definitions  set  forth  in  part  59 
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of  this  subchapter  are  applicable  to  this 
part. 

CLOMA.  For  the  purpose  of  this  part, 
a  CLOMA  is  FEMA's  comment  on  a 
proposed  stnicture  that  would,  upon 
construction,  be  located  on  existing 
natural  ground  above  the  base  flood 
elevation  on  a  portion  of  a  legally 
defined  parcel  of  land  which  is  partially 
inundated  by  the  base  (100-year)  flood. 

CLOMR.  For  the  purpose  of  this  part, 
a  CLOMR  is  FEMA's  comment  on  a 
proposed  project  that  would,  upon 
construction,  result  in  a  modification  of 
the  area  of  special  flood  hazard  through 
the  placement  of  fill,  or  would  affect  the 
hydrologic  and/or  hydraulic 
characteristics  of  a  flooding  source,  and 
thus  result  in  the  modification  of  the 
existing  regulatory  floorway,  the 
effective  base  flood  elevations,  or  the 
area  of  special  flood  hazard. 

LOMR.  For  the  purpose  of  this  part,  a 
LOMR  is  FEMA's  modification  to  an 
effective  flood  insurance  map  based  on 
the  placement  of  fill,  or  other  physical 
measures  which  have  been  implemented 
that  support  changes  in  the  area  of 
special  Hood  hazard,  base  flood 
elevations,  or  floodway.  The  LOMR 
officially  revises  the  Flood  Insurance 
Rate  Map  (FIRM)  or  the  Flood  Boundary 
Floodway  Map  (FBFT^),  or  both,  and 
includes  a  description  of  the 
modifications.  In  addition,  the  LOMR  is 
generally  accompanied  by  an  annotated 
copy  of  the  affected  FIRM  or  FBF\1 
panel(s),  or  both. 

MapMevision.  For  the  purpose  of  this 
part,  a  map  revision  is  FEMA's 
redrawing  and  republication  of  an 
effective  flood  insurance  map  based  on 
the  placement  of  fill,  or  other  physical 
measures  which  have  been  implemented 
that  support  changes  in  the  area  of 
special  flood  hazard,  base  flood 
elevations,  on  floodway. 

§  72.3    Initial  «ae  schedule. 

(aj  Fo'-  CLONf  As  and  for  CLOMRs,  an 
initial  f  ,e.  sumect  to  the  provisions  of 
§  72.4,  shall  bjo  paid  by  the  requestor 
prior  to  the  irjitiation  of  FEMA's  review. 
The  initial  fe^  represents  the  minimum 
number  of  hours  required  to  review  each 
type  of  project,  multiplied  by  an  hourly 
rate,  which  is  based  on  the  prevailing 
private  sector  labor  rate  and  the 
administrative  costs  of  processing  a 
CLOMA  or  CLOMR.  The  initial  fees  for 
CLOMAs  and  CLOMRs  for  the 
categories  listed  below  are  published  in 
a  separate  notice  in  the  Federal  Register. 
Revisions  to  these  fees  are  published 
periodically,  as  a  notice  in  the  Federal 
Register: 

(1)  Single  lot  CLOMA;    • 


(2)  Single  lot  CLOMR  (based  strictly 
on  the  proposed  placement  of  fill  outside 
the  regulatory  floodway); 

(3)  Multi-lot/Subdivision  CLOMA; 

(4)  Multi-lot/Subdivision  CLOMR 
(based  strictly  on  the  proposed 
placement  of  fill  outside  the  regulatory 
floodway); 

(5)  Review  of  new  hydrology; 

(6)  New  bridge  or  culvert  (no 
channelization); 

(7)  Channel  modifications  only; 

(8)  Channel  modification  and  new 
bridge  or  culvert; 

(9)  Levees,  berms,  or  other  structural 
measures; 

(10)  Structural  measures  on  alluvial 
fans. 

(b)  For  LOMRs  or  map  revisions, 
whether  or  not  they  follow  a  CLOMR 
issued  by  FEMA,  an  initial  fee  for  all 
categories  listed  below,  subject  to  the 
provisions  of  §  72.4,  will  be  paid  by  the 
requestor  prior  to  the  initiation  of 
FEMA's  review.  There  are  no  fees  for 
LOMAs.  There  are  no  fees  for  single  lot 
LOMRs  which  meet  the  requirements  set 
forth  in  §  72.5(b)  and  are  based  strictly 
on  the  placement  of  fill  outside  of  the 
regulatory  floodway.  The  initial  fee 
represents  the  minimum  number  of 
hours  required  to  review  each  type  of 
project,  multiplied  by  an  hourly  rate, 
which  is  based  on  the  prevailing  private 
sector  labor  rate  and  the  administrative 
costs  of  processing  a  LOMR  or  map 
revision.  The  initial  fee  does  not  include 
the  costs  of  cartographic  preparation 
and  processing  of  a  map  revision.  The 
initial  fees  for  LOMRs  and  map 
revisions  in  the  categories  listed  below 
are  contained  in  a  separate  notice 
published  in  the  Federal  Register. 
Revisions  to  these  fees  are  published 
periodically,  as  a  notice  in  the  Federal 
Register: 

(1)  Multi-lot/Subdivision  LOMR  based 
strictly  on  the  placement  of  fill  outside 
the  regulatory  floodway; 

(2)  New  bridge  Or  culvert  (no 
channelization); 

(3)  Channel  modifications  only; 

(4)  Channel  modification  and  new 
bridge  or  culvert; 

(5)  Levees,  berms,  or  other  structural 
measures; 

(6)  Structural  measures  on  alluvial 
fans. 

(c)  For  projects  involving 
combinations  of  the  actions  listed  under 
paragraphs  (a)  or  (b)  of  this  section,  the 
initial  fee  shall  be  that  charged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

§  72.4    Submittal/payment  procedures  and 
FEMA  response. 

(a)  Initial  fees  shall  be  submitted  with 
the  request  for  FEMA  review  and 


processing  of  CLOMAs  and  CLOMRs, 
LOMRs,  and  map  revisions. 

(b)  Initial  fees  must  be  received  by 
FEMA  before  the  review  will  be 
initiated  for  any  CLOMA.  CLOMR, 
LOMR,  or  map  revision.  The  initial  fee  is 
non-refundable  upon  initiation  of 
FEMA's  review. 

(c)  Following  completion  of  FEMA's 
review  for  any  CLOMA.  CLOMR, 
LOMR,  or  map  revision,  the  requestor 
will  be  billed  at  the  established  hourly 
rate  for  any  actual  costs  exceeding  the 
initial  fee  incurred  during  the  review. 
The  rate  is  published  in  a  separate 
notice  in  the  Federal  Register.  The  rate 
will  be  revised  periodically  to  reflect 
more  current  cost  data  and  the  revised 
hourly  rate  will  be  published  as  a  notice 
in  the  Federal  Register. 

(1)  In  the  event  that  the  revision 
request  results  in  a  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  This 
work  will  not  be  initiated  until  FEMA 
has  received  payment.  This  amount  will 
be  calculated  on  a  case  by  case  basis 
and  will  reflect  the  cost  to  FEMA  for 
cartographic  preparation  and  processing 
of  the  revised  map.  The  cost  of 
reprinting  and  distributing  the  revised 
Flood  Insurance  Rate  Map  (FIRM)  or  the 
Flood  Boundary  Floodway  Map  (FBFM), 
or  both,  will  be  borne  by  FEMA. 

(2)  Requestors  of  CLOMAs,  CLOMRs. 
LOMRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  if 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
of  a  map  revision,  will  exceed  the  pre- 
authorized  spending  limits.  The  limits 
vary  according  to  the  type  of  review 
performed  and  are  based  on  the 
established  hourly  rate.  The  pre- 
authorized  spending  limits  are  listed  in  a 
separate  notice  published  in  the  Federal 
Register.  These  spending  limits  are 
revised  periodically  and  published  as  a 
separate  notice  in  the  Federal  Register. 

(3)  In  the  event  that  processing  costs 
are  anticipated  to  exceed  the  pre- 
authorized  spending  limits,  processing  of 
the  request  will  be  suspended  pending 
FEMA  receipt  of  written  approval  from 
the  requestor  to  proceed. 

(d)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 
The  local  community  incurs  no  financial 
obligation  under  the  reimbursement 
procedure  set  forth  in  this  part  as  a 
result  of  transmitting  the  application  by 
another  party  to  FEMA. 

(e)  Payment  of  both  the  initial  fee  and 
final  cost  shall  be  by  check  or  money 
order  payable  in  U.S.  funds  to  the 
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National  Flood  Insurance  Program  and 
must  be  received  by  FEMA  before  the 
CLOMA.  CLOMR,  or  LOMR  will  be 
issued,  or  before  the  cartographic 
processing  will  begin  for  a  map  revision. 

(f)  For  CLOMA  requests,  FEMA  shall: 

(1)  Notify  the  requestor  within  30  days 
as  to  the  adequacy  of  the  submittal,  and 

(2)  Within  60  days  of  receipt  of 
adequate  information  and  fee,  provide 
comment  to  the  requestor  on  the 
proposed  project. 

(g)  For  CLOMR,  LOMR  and  for  map 
revision  requests,  FEMA  shall: 

(1]  Notify  the  requestor  within  60  days 
as  to  the  adequacy  of  the  submittal:  and 

(2)  Wiihm  90  days  of  receipt  of 
adequate  information  and  fee,  provide 
comment  to  the  requestor  on  the 
proposed  project,  issue  a  LOMR  or.  in 
the  case  of  a  map  revision,  notify  the 
requestor  of  the  results  of  the  review 
and  the  estimate  of  the  costs  of  the 
cartographic  preparation  and 
processing;  and 

(3)  Within  90  days  of  completion  of 
the  engineering  review  and  receipt  of 
the  payment  for  the  total  cost  of  the 
review  and  processing  of  the  map 
revision,  including  cartographic  costs, 
issue  a  preliminary  copy  of  the  revised 
FIRM  or  FBFM,  or  both,  for  review  and 
comment  by  the  community  and  the 
requestor. 

§  72.5    Exemptions. 

(a)  LOMAs,  LOMRs,  or  map  revisions 
issued  to  correct  map  errors  or  to 
include  the  effects  of  natural  changes 
within  the  areas  of  special  flood  hazard 
shall  be  exempt  from  fees. 

(b)  LOMRs.  as  determined  to  be 
appropriate  by  the  Administrator,  issued 
to  remove  single  residential  lots  or 
structures  from  the  area  of  special  flood 
hazard  based  solely  on  the  placement  of 
fill  outside  of  the  regulatory  floodway, 
shall  be  exempt  from  fees.  The 
Administrator's  determination  will  be 
based,  in  part,  on  whether  the  LOMR  is 
being  sought  by  an  individual  property 
ovmer  or  whether  it  is  being  requested 
prior  to  the  transfer  of  ownership  of  the 
property  in  question  from  a  developer  to 
an  individual  property  owner. 

(c)  Federal,  State,  and  local 
governments  and  their  agencies  shall  be 
exempt  from  fees  for  projects  they 
sponsor  if  the  Administrator  determines 
or  the  requesting  agency  certifies  that 
the  particular  project  is  for  public 
benefit  and  primarily  intended  for  flood 
loss  reduction  to  insurable  structures  in 
identified  flood  hazard  areas  which 
were  in  existence  prior  to  the 
comftiencement  of  construction  of  the 
flood  control  project.  Projects 
undertaken  primarily  to  protect  planned 


flood  plain  development  are  not  eligible 
for  fee  exemption. 

§  72.6    Unfavorable  response. 

(a)  A  request  for  a  CLOMA  or  CLOMR 
may  be  denied  or  the  determination  may 
contain  specific  comments,  concerns,  or 
conditions  regarding  a  proposed  project 
or  design  and  its  impacts  on  flood 
hazards  in  a  community.  A  requestor  is 
not  entitled  to  any  refund  if  the 
determination  contains  such  comments, 
concerns,  or  conditions,  or  if  the  request 
is  denied.  A  requestor  is  not  entitled  to 
any  refund  if  the  requestor  is  unable  to 
provide  the  appropriate  scientific  or 
technical  documentation  or  to  obtain 
required  authorizations,  permits, 
financing,  etc..  for  which  the  CLOMA  or 
CLOMR  was  sought. 

(b)  A  request  for  a  LOMR  or  map 
revision  may  be  denied  or  may  not 
revise  the  FIRM  or  the  FBFM.  or  both,  in 
the  manner  or  to  the  extent  desire'd  by 
the  requestor.  A  requestor  is  not  entitled 
to  any  refund  if  the  revision  is  denied  or 
if  the  LOMR  or  map  revision  action  does 
not  revise  the  map  specifically  as 
requested. 

§  72.7    ResutMnlttals. 

Any  resubmittal  of  a  CLOMA, 
CLOMR.  LOMR,  or  map  revision  request 
more  than  90  days  after  FEMA 
notification  that  the  request  has  been 
denied  or  after  the  review  has  been 
terminated  because  of  insufficient 
information  or  other  reasons  will  be 
treated  as  an  original  submission  and 
subject  to  all  submittal  payment 
procedures  described  in  §  72.4.  including 
the  initial  fee.  The  procedure  of  §  72.4. 
including  the  initial  fee.  will  also  apply 
to  any  resubmitted  request  {regardless 
of  when  it  is  submitted)  if  the  project  on 
which  the  request  is  based  has  been 
significantly  altered  in  design  or  scope 
other  than  as  necessary  to  respond  to 
comments,  concerns,  or  other  findings 
made  by  FEMA  regarding  the  original 
submission. 

In  addition,  when  a  LOMR  or  map 
revision  request  is  made  following  a 
previously  issued  CLOMR.  the 
procedure  of  §  72.4  and  the  appropriate 
initial  fee.  as  referenced  in  §  72.3(c),  will 
apply  when  the  as-built  conditions  differ 
from  the  proposed  conditions  on  which 
the  issuance  of  the  CLOMR  was  based. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated;  June  22. 1992. 
CM.  "Bud"  Schauerte, 
Adwmistrvtor.  Federal  Insurance 
Administration. 
[PR  Doc  92-15317  Filed  6-29-92;  8:45  am) 

BILUNO  COOe  871>-0)-M 


COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

45  CFR  Chapter  XX 

Termination  of  Cofnmlssion  and 
Removal  of  Regulations 

agency:  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution. 

action:  Final  rule. 

summary:  The  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution  was  estabhshed  by  Public 
Law  98-101  as  a  temporary  agency 
which  terminates  on  Juiie  30. 1992.  All 
agency  program  activities  officially  end 
on  that  date.  Accordingly,  it  is  the 
purpose  of  this  action  to  deactivate  all 
agency  regulations  applicable  to  its 
program  activities,  and  to  remove  such 
regulations  from  the  Code  of  Federal 
Regulations. 

This  action  does  not  relieve  any 
individual  or  organization  which  is 
participating  in  Commission  program 
activities  of  its  responsibilities  or 
liabilities  under  the  law,  and  shall  not 
affect  the  right  of  the  Government  of  the 
United  States  to  collect  all  funds  due  the 
Commission  from  any  private  party  and 
deposit  same  in  the  United  States 
Treasury. 

The  Commission  has  arranged  for  the 
General  Services  Administration  to 
close  out  any  existing  contractual  . 
agreements. 

The  Commission  has  arranged  for 
Office  of  Justice  Programs  at  the  United 
States  Department  of  Justice  to  provide 
for  an  orderly  termination  of 
Commission  program  activities, 
including  closing  out  educational  grant 
agreements,  assuring  completion  of 
work  in  progress,  disposing  of  agency 
records  and  publications,  and 
distributing  the  final  Commission  Report 
to  the  President  and  Congress. 

Inquiries  concerning  the  close  out  of 
Commission  contractual  or  grant 
agreements  after  termination  of  the 
agency  should  be  referred  to  the 
individuals  listed  below  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Individuals  and  organizations  with 
grant  or  contract  agreements  with  the 
Commission  which  have  not  been  closed 
out  should  retain  a  copy  of  the  Code  of 
Federal  Regulations  volume,  45  CFR 
Parts  1200— End.  revised  July  1. 1991. 
This  volume  contains  the  text  of  the 
Commissions  regulations,  and  may  be 
used  for  reference  during  close  out. 

EFFECTIVE  DATE:  June  30. 1992. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Inquiries  concerning  the  close  out  of 
agency  contract  agreements  should  be 
referred  to  Calvin  Snowden,  External 
Services  Coordinator,  General  Services 
Administration,  National  Capital 
Region.  Washington,  DC  20407.  (202) 
708-5702. 

Inquiries  concerning  the  close  out  of 
grant  agreements  should  be  referred  to 
Michael  Lynch  or  Jack  Nadol  Office  of 
Justice  Programs,  633  Indiana  Avenue 
NVJ..  Washington,  DC  20531.  (202)  307- 
0604. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  is  not  a  major  rule  under  E.O. 
12291  since  it  has  no  effect  on  costs, 
prices  or  economic  competition. 

Public  Comment 

This  removal  of  regulations  is  issued 
as  a  flnal  rule  without  opportunity  for 
public  comment  since  its  sole  purpose  is 
to  inform  the  public  of  the  termination  of 
the  agency.  It  does  not  impose  any  new 
requirements  on  any  individuals  or 
organizations  which  are  involved  in 
Commission  program  activities. 

Statutory  Authority 

This  removal  of  regulations  is  issued 
under  the  authority  of  section  7,  Public 
Law  98-101,  97  Stat.  719,  as  amended. 

Paperwork  Reduction  Act 

There  is  no  information  collection 
requirement  in  this  action. 

List  of  Subjects 

45  CFR  Part  2000 

Organization  and  functions 
(Government  agencies). 

45  CFR  Part  2001 

Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Signs  and  symbols. 

45  CFR  Part  2002 

Accounting. 
45  CFR  Port  2005 

Freedom  of  Information. 

45  CFR  Part  2010 

Elementary  and  secondary  education. 
Grant  programs — education. 

45  CFR  Part  2015 

Accounting,  Grant  programs,  Indians, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

45  CFR  Part  2016 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 


Loan  programs,  Reporting  and 
recordkeeping  requirements. 

Issued  in  Washington,  DC.  on  June  25, 1992. 
Thomas ).  Simon. 

Assistant  Staff  Director  and  Special  Assistant 
to  the  Chairman. 

Termination  of  Agency  and  Removal  of 
Regulations 

PARTS  2000,  2001, 2002, 2005,  2010, 
2015,  2016— {REMOVED] 

Accordingly,  under  the  authority  of 
section  7  of  Public  Law  98-101,  as 
amended,  the  Commission  on  the 
Bicentennial  of  the  United  States 
Constitution  is  hereby  terminated;  parts 
2000,  2001,  2002,  2005,  2010,  2015.  and 
2016  of  title  45  of  the  Code  of  Federal 
Regulations  are  removed;  and  chapter 
XX  of  title  45  of  the  Code  of  Federal 
Regulations  is  vacated,  effective  ]une  30, 
1992. 

|FR  Doc.  92-15334  Filed  ft-29-92;  8:45  amj 

BILUNG  COOE  634(M)1-II 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Foreign 
Acquisition 

agency:  Department  of  Defense  (DoD). 
action:  Interim  rule  with  request  for 
public  comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  prohibit  award  of  a  prime 
contract  to  a  foreign  person,  company, 
or  entity  unless  it  has  certiHed  that  it 
does  not  comply  with  the  Secondary 
Arab  Boycott  of  Israel. 
DATES:  Effective  Date:  June  23, 1992. 
Comment  Date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  July  30, 1992,  to  be  considered 
in  the  formulation  of  the  fmal  rule. 
Please  cite  DAR  Case  91-327  in  all 
correspondence. 

addresses:  Interested  parties  should 
submit  written  comments  to  The 
Defense  Acquisition  Regulations 
System.  ATTN:  Mrs.  Alyce  Sullivan. 
IMD  3D139.  OUSD(A).  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
FAX  (703)  697-9845.  Please  cite  DAR 
Case  91-327  in  all  correspondence 
related  to  this  issue. 

FOR  FURTHER  MFORSIATION  CONTACT: 

Mrs.  Alyce  Sullivan.  (703)  697-7266. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

These  revisions  implement  section 
8027A  of  the  Fiscal  Year  1992  DoD 
Appropriations  Act  (Public  Law  102- 
172)  which  prohibits  awarding  a  prime 
contract  to  a  foreign  person,  company, 
or  entity  unless  it  has  certiHed  that  it 
does  not  comply  with  the  Secondary 
Arab  Boycott  of  Israel.  The  statute 
provides  for  certain  exceptions  and 
permits  a  waiver  by  the  Secretary  of 
Defense  on  the  basis  of  national  security 
interests. 

This  DFARS  interim  rule  adds  a  new 
section,  225,770,  titled  Secondary  Arab 
Boycott  of  Israel,  and  a  new  clause  at 
252.225-7031,  which  must  be  included  in 
all  solicitations  and  contracts,  unless  an 
exception  applies  or  the  restriction  has 
been  waived  by  the  Secretary  of 
Defense. 

The  Director  of  Defense  Procurement 
issued  these  revisions  on  June  23. 1992 
by  Departmental  Letter  92-005. 

B.  Determination  To  Issue  an  Inf  erim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  regulation  as  an  interim 
rule.  Urgent  and  compelling  reasons 
exist  to  promulgate  this  rule  before 
affording  the  public  an  opportunity  to 
comment  because  section  8027A  of  the 
FY  1992  DoD  Appropriations  Act  was 
effective  upon  enactment  November  26, 
-1991. 

C  Regulatory  Flexibility  Act 

An  initial  Regulatory  Flexibihty 
Analysis  has  not  been  performed 
because  the  interim  rule  is  not  expected 
to  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. 
These  revisions  apply  to  prime  contracts 
with  a  foreign  person,  company,  or 
entity,  and  therefore  are  not  expected  to 
affect  U.S.  small  entities.  Comments  are 
invited.  Comments  from  small  entities 
wilU^e  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  92-610  in  correspondence. 

D.  Paperwork  Reduction  Act 

The  interim  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et  seq. 
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List  of  Subjects  in  48  CFR  Parts  225  and 
252 

Government  procurement. 
Claudia  L  Naugie. 

Executive  Editor.  Defense  Acquisition 
Regulations  System. 

Therefore.  48  CFR  parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  225  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202. 
Defense  FAR  Supplement  201.301. 

PART  225— FOREIGN  ACQUISITION 

2.  Sections  225.770,  225.770-1.  225.770- 
2.  225.770-3.  and  225.770-4  are  added  to 
read  as  follows: 

225.770    Secondafy  Arab  Boycott  of  IsraeU 

225.77(m    Restriction. 

In  accordance  with  section  8027A  of 
the  FY  1992  DoD  Appropriations  Act 
(Pub.  L  102-172).  do  not  enter  into  a 
prime  contract  with  a  foreign  person, 
company,  or  entity  unless  it  has  certified 
that  it  does  not  comply  with  the 
Secondary  Arab  Boycott  of  Israel. 

225.770-2    Exceptions. 
The  restriction  does  not  apply  to — 

(a)  Purchases  below  the  small 
purchase  threshold  in  FAR  13.101; 

(b)  Contracts  for  consumable  supplies, 
provisions,  or  services  for  the  support  of 
U.S.  or  allied  forces  in  a  foreign  country: 
or 

(c)  Contracts  pertaining  to  any 
equipment,  technology,  data,  or  services 
for  intelligence  or  classified  purposes,  or 
the  acquisition  or  lease  thereof  in  the 
interest  of  national  security. 

225.770-3    Waivers. 

The  Secretary  of  Defense  may  waive 
the  restriction  on  the  basis  of  national 
security  interests.  Waiver  requests 
should  be  forwarded  to  the  Director  of 
Defense  Procurement,  OUSD(A)  (DP). 

225.770-4    Solicitation  provision  and 
contract  clause. 

Unless  an  exception  applies  or  a 
waiver  has  been  granted,  use  the  clause 
at  252.225-7031.  Secondary  Arab 
Boycott  of  Israel,  in  all  soUcitations  and 
contracts. 

PART  252— SOUCITATJON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7031  is  added  to 
read  as  follows: 

252.225-7031    Secondary  Arab  boycott  of 
Israel. 

As  prescribed  in  225.770-4,  use  the 
following  clause: 


Secondary  Arab  Boycott  of  Israel  (]un  1992) 

(a)  Definitions. 

As  used  in  this  clause — 

Foreign  person  means  any  person  other 
than  a  United  States  person  as  defined  in 
section  16(2)  of  the  Export  Administration 
Act  of  1979  (50  U.S.C.  App.  Sec  2415). 

United  States  person  is  defined  in  section 
16(2)  of  the  Export  Administration  Act  of  1979 
and  means  any  United  States  resident  or 
national  (other  than  an  individual  resident 
outside  the  United  States  and  employed  by 
other  than  a  United  States  person),  any 
domestic  concern  (including  any  permanent 
domestic  establishment  of  any  foreign 
concern),  and  any  foreign  subsidiary  or 
affiliate  (including  any  permanent  foreign 
establishment)  of  any  domestic  concern 
which  is  controlled  in  fact  by  such  domestic 
concern,  as  determined  under  regulations  of 
the  President. 

(b)  Certification.  By  submitting  this  offer, 
the  Offeror,  if  a  foreign  person,  company  or 
entity,  certifies  that  it — 

(1)  Does  not  comply  with  the  Secondary 
Arab  Boycott  of  Israel;  and 

(2)  Is  not  taking  or  knowingly  agreeing  to 
take  any  action,  with  respect  to  the 
Secondary  Boycott  of  Israel  by  Arab 
countries,  which  50  U.S.C.  App.  Sec.  2407(a) 
prohibits  a  United  Stales  person  from  taking. 

(End  of  clause) 

[FR  Doc.  92-15244  Filed  6-29-92:  8:45  am] 

BIUJNG  CODE  3810-01-41 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  591 

RIN  2127-ADOO 

( Docket  No.  89-5;  Notice  11 1 

Importation  of  Motor  Vehicles  and 
Equipn>ent  Subject  to  Federal  Safety, 
Bumper,  and  Tt)eft  Prevention 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Denial  of  petition  for 
reconsideration:  final  rule. 

SUMMARY:  This  notice  denltes  a  petition 
to  add  "liaison  offices"  of  foreign 
manufacturers  to  the  category  of 
importers  who  are  permitted  to  lease 
vehicles  imported  under  49  CFR  591.5(j). 
The  notice  also  amends  part  591  to 
specify  an  office  to  which  letters 
requesting  prior  approval  for 
importation  of  noncomplying  vehicles 
may  be  addressed. 

date:  The  amendment  is  effective  June 
30. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 


SUPPUEMENTARY  INFORMATION:  On 
January  17, 1992,  NHTSA  published  a 
final  rule  requiring  that  persons  who 
wish  to  import  nonconforming  vehicles 
or  equipment  items  for  purposes  of 
research,  investigation,  studies, 
demonstrations  or  training,  or 
competitive  racing  events,  submit  in 
advance  of  such  importation, 
information  in  support  of  a  request  for 
admission,  and  obtain  a  letter  of 
permission  from  NHTSA  (57  FR  2043). 
The  regulation  also  was  amended  to 
prohibit  such  importers  from  leasing  the 
noncomplying  vehicles  imported  under 
these  provisions. 

Exempted  from  the  requirement  were 
original  motor  vehicle  manufacturers 
who  certify  compliance  to  all  applicable 
Federal  motor  vehicle  safety  standards, 
or  their  wholly  owned  subsidiaries. 
These  importers  are  permitted  to  lease 
vehicles  that  they  have  imported  under 
these  provisions. 

A  petition  for  reconsideration  of  these 
requirements  was  received  from  Nissan 
Diesel  Motor  Co.,  Ltd.  (NDM).  which 
filed  it  through  Nissan  Diesel  America. 
Inc.  Petitioner  is  a  heavy  duty  truck 
manufacturer  in  Japan  which  has  been 
exporting  "class  3  to  7  trucks  (cab- 
chassis)"  to  the  United  States.  NDM 
plans  to  export  a  prototype  truck  that 
does  not  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards 
to  conduct  tests  in  the  U.S.  NDM  says 
that  the  truck  would  be  imported  by 
"our  liaison  office,"  also  known  as 
Nissan  Diesel  Motor  Co.,  Ltd.,  which  "is 
not  a  (sic)  origina)  manufacturer  nor 
(sic)  interpreted  as  our  subsidiary." 
NDM  believed  that  it  would  be 
prohibited  from  leasing  the  truck  for 
field  study.  It  therefore  petitioned 
NHTSA  "to  modify  the  text  so  that 
manufacturers'  liaison  office  which  have 
no  sales  activity  in  the  U.S.  may  also 
lease  non-conforming  vehicles  in  order 
to  conduct  fleet  tests  by  obtaining  the 
permission  from  NHTSA  in  advance  of 
the  importation." 

Petitioner  did  not  define  "liaison 
office",  and  its  legal  relationship  to  the 
intended  importer  was  unclear. 
Accordingly,  NHTSA  telephoned  Nissan 
Diesel  America  and  representatives  of 
Nissan's  passenger  car  operations  in  the 
U.S.,  and  learned  that  the  "liaison 
office"  in  this  case  is,  in  fact,  a  wholly- 
owned  subsidiary.  Thus,  no  amendment 
of  part  591  is  necessary  to  resolve 
NDM's  problem,  and  its  petition  is  moot. 

It  has  been  brought  to  NHTSA's 
attention  that  the  regulation  does  not 
contain  any  address  to  which  importers 
who  are  not  original  vehicle 
manufacturers  or  their  subsidiaries,  may 
submit  letters  requesting  approval  of 
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importation  before  arrival  of  the  vehicle 
in  the  United  States.  Such  a  letter  is 
required  by  9  5?Otg)(l).  In  response, 
the  section  is  amended  to  designate  the 
Director,  Office  of  Vehicle  Safety 
Compliance  INEF-32)  as  the  recipient  of 
these  letters. 

Effective  Date 

Since  the  amendment  merely  clarifies 
an  existing  procedural  requirement  by 
providing  a  specific  mailing  address  and 
creates  no  additional  burden  upon  any 
person,  it  is  hereby  found  for  good  cause 
shown  that  an  effective  date  earlier  than 
30  days  after  publication  is  in  the  public 
interest,  ai>d  the  amendment  is  effective 
upon  publication. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  economic 
impacts  of  this  rule  and  determined  that 
it  is  not  major  within  the  meaning  of 
Executive  Order  12291  nor  significant 
under  Department  of  Transportation 
policies  and  procedures.  The  addition  of 
a  mailing  address  to  the  regulation  does 
not  change  the  agency's  previous 
conclusions  about  the  impacts  of  the 
regulation.  Thus,  the  impacts  are  so 
minimal  that  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 


National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rule  for  the 
purposes  of  the  National  Environmental 
Pohcy  Act.  The  designation  of  ah 
address  will  not  have  a  significant  effect 
upon  the  environment. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  ofthis  rule  in  relation  to  the 
Regulatory  FlexibiUty  Act.  Since  the 
impact  of  this  rule  will  be  minimal,  1 
certify  that  this  rule  would  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
There  will  be  no  substantial  effect  on 
small  vehicle  manufacturers  or  on  state 
and  local  governments  which  purchase 
new  vehicles.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

The  declaration  requirements  and 
submittal  of  written  statements  to 
NHTSA  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (0MB)  in  5 
CFR  part  1320.  However,  they  were 
previously  approved  by  OMB  for 
inclusion  in  §  591.6(f)  in  the  final  rule 
published  on  September  29, 1989  (OMB 
Approval  Number  2127-0002). 

Executive  Order  12612  (Federalism) 

This  rule  has  also  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612.  and  NHTSA  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  591 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  title 
49  Code  of  Federal  Regulations  pari  591 
is  amended  as  follows: 

PART  591— {AMENDED] 

1.  The  authority  citation  for  part  591 
continues  to  read: 

Authority:  Pub.  L  100-562, 15  U.S.C.  1401. 
1407. 1912, 1916,  2022,  2027;  delegations  of 
authority  at  49  CFR  1.50  and  501 A 

2.  Section  591.6(g)(1)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
parenthetical  section  beginning  "(Any 
person  •***••  to  read: 

(g)  •  *  * 

(1)  *  •  •  The  request  shall  be 
addressed  to  Director,  Office  of  Vehicle 
Safety  Compliance  (NEF-32).  National 
Highway  Traffic  Safety  Administration, 
room  6111. 400  Seventh  Street,  SVV.. 
Washington,  DC  20590. 
*        «        •        *        « 

issued  on:  June  24. 1992. 
Frederick  H.  Grubbe, 
Deputy  A  dminislrator. 
[PR  Doc.  92-13215  Filed  6-29-92;  845  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

OEPARTMEriT  OF  AGRICULTURE 

An'mal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  145  and  147 

[Docket  No.  9l-02e-l] 

National  Poultry  Improvement  Plan 
and  Auxiliary  Provisions 

aqemcy:  Animal  and  Plant  Health- 
Inspection  Service,  USDA. 
action:  Proposed  rule. 

summary:  We  propose  to  amend  the 
National  Poultry  Improvement  Plan 
(referred  to  below  as  the  Plan)  and  its 
auxiliary  provisions  to  improve  its 
programs  by  isolating  and  testing  birds 
from  sources  that  do  not  participate  in 
the  Plan  before  their  introduction  into  a 
Plan-participating  flock,  and  by 
providing  new  procedures  for  examining 
and  testing  participating  flocks.  This 
action  appears  necessary  to  increase  the 
effectiveness  of  the  Plan  in  preventing 
and  controlling  certain  poultry  diseases. 
The  intended  effect  of  these  proposed 
amendments  is  to  help  improve  poultry 
breeding  stock  and  hatchery  products. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  July 
30, 1992. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
91-026-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:Mr. 

Andrew  Rhorer,  Senior  Coordinator. 
Poultry  Improvement  Staff,  National 
Poultry  Improvement  Plan,  VS,  APHIS, 
USDA.  room  771,  Federal  Building,  6505 


Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436  7768. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Poultry  Improvement 
Plan  (referred  to  below  as  the  Plan)  is  a 
cooperative  Federal-State-industry 
mechanism  for  controlling  certain 
poultry  diseases.  The  Plan  consists  of  a 
variety  of  programs  to  prevent  and 
control  egg-transmitted,  hatchery- 
disseminated  poultry  diseases. 
Participation  in  all  the  Plan  programs  is 
voluntary.  However,  flocks,  hatcheries, 
and  dealers  must  qualify  as  "U.S. 
PuUorum-Typhoid  Clean"  before 
participating  in  any  other  Plan  program. 
Also,  regulations  at  9  CFR  82.33  require 
that  no  hatching  eggs  or  newly-hatched 
chicks  from  egg-type  chicken  breeding 
flocks  may  be  moved  interstate  unless 
they  are  classiHed  "U.S.  Sanitation 
Monitored"  under  the  Plan,  or  meet  the 
requirements  of  a  State  classification 
plan  determined  by  the  Adminstrator  to 
be  equivalent  to  the  Plan. 

The  Plan  identifies  States,  flocks, 
hatcheries,  and  dealers  that  meet  certain 
disease  control  standards  specified 
within  the  Plan's  various  programs.  As  a 
result,  customers  can  buy  stock  that  has 
tested  clean  of  certain  diseases  or  that 
has  been  produced  under  disease- 
prevention  conditions. 

The  regulations  in  9  CFR  parts  145  and 
147  (referred  to  below  as  "the 
regulations")  contain  the  requirements 
for  this  program.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
amends  these  provisions  from  time  to 
time  to  incorporate  new  scientific 
information  and  technologies  within  the 
Plan.  We  propose  to  amend  the 
regulations  to  include  provisions  to — 

1.  Add  a  definition  of  poultry  dealer 

2.  Provide  for  the  segregation  and 
testing  of  birds  from  sources  that  do  not 
participate  in  the  Plan  before 
introduction  into  a  Plan-participating 
flock; 

3.  Improve  the  "U.S.  Sanitation 
Monitored"  program  for  egg-type 
chicken  breeding  flocks  by  requiring  30- 
day  culturing  of  the  environment  rather 
than  dead-germ  eggs; 

4.  Improve  the  "U.S.  Sanitation 
Monitored"  program  for  meat-type 
chicken  breeding  flocks  by  providing  for 
environmental  cultural  and  control 
efforts  for  flocks  with  certain 


Salmonella  serotypes  to  reduce  vertical 
transmission; 

5.  Provide  for  egg  yolk  monitoring  test 
for  Mycoplasm  gallisepticum  (MG)  and 
reduced  sample  size  for  game  birds  to 
keep  MG  classification; 

6.  Improve  sampling  procedures  for 
environmental  sample  collection  for 
Salmonella  testing  of  the  breeding  flock 
environment; 

7.  Provide  procedures  for  bacferiologic 
examination  of  environmental  samples 
for  Salmonella;  and 

8.  Provide  procedures  for  drag-swag 
sampling  for  Salmonella  testing  of  the 
breeding  flock  environment. 

Our  proposed  amendments  are 
consistent  with  the  recommendations 
approved  by  the  voting  delegates  to  the 
June  1990  meeting  of  the  Biennial  Plan 
Conference.  Participants  at  these 
meetings  represented  flockowners. 
breeders,  hatcherymen.  and  Official 
State  Agencies  from  all  cooperating 
States.  Definitions 

Section  145.1  provides  definitions  for 
various  terms  used  within  the  Plan. 
Currently,  the  regulations  do  not  define 
"dealer."  This  omission  has  led  to 
misunderstanding  because  of  differing 
meanings  for  a  dealer  among 
components  of  the  poultry  and  within 
APHIS.  Adding  a  standard  meaning 
would  help  eliminate  this  confusion. 
Therefore,  we  propose  to  amend 
§§  145.1  by  defining  a  dealer  as  an 
individual  or  business  that  deals  in 
commerce  in  hatching  eggs  and  newly- 
hatched  poultry  that  were  obtained  from 
breeding  flocks  and  hatcheries.  This 
would  not  include  an  individual  or 
business  that  deals  in  commerce  in 
buying  and  selling  poultry  for  slaughter 
only. 

General  Provisions  for  all  Participants 

Section  145.4  provides  general 
procedures  for  buying,  selling,  and 
advertising  poultry  and  hatching  eggs 
and  for  maintaining  and  inspecting 
records  in  connection  with  such  buying, 
selling,  or  advertising.  Currently, 
participants  in  the  Plan  may  buy,  sell,  or 
receive  poultry  breeding  stock  and 
hatching  eggs,  baby  poultry,  and  started 
poultry  from  a  nonparticipant,  with  the 
Official  State  Agency  and  APHIS 
approval,  for  use  in  breeding  flocks  or 
for  experimental  purposes. 

We  propose  to  amend  §§  145.4(d)  to 
continue  to  allow  participants  to  buy  or 
receive  products  from  nonparticipants 
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with  the  OfHcial  State  Agency's 
permission  and  APHIS  concurrence 
provided  that  birds  from  sources  that  do 
not  participate  in  the  Plan  are 
segregated  and  tested  at  maturity  before 
Introduction  into  a  participating  flock. 
By  segregated  we  mean  that  the 
nonparticipating  flock  would  be 
separated  from  the  participating  flock  in 
a  manner  that  ensures  no  commingling 
of  the  birds.  Alsa  we  propose  that  at  its 
discretion,  the  Official  State  Agency 
could  require  retesting  of  the 
nonparticipating  flock.  Possible  reasons 
for  retesting  would  include,  among  other 
things,  the  general  history  of  disease  in 
the  flock,  the  rqiutation  and  history  of 
the  breeder,  and  the  final  destination  of 
the  flock.  We  are  changing  the  word 
"approval"  to  "concurrence"  because  it 
more  accurately  reflects  our  role.  We 
oversee  the  approval  process  of  the 
Official  State  Agency  and  agree  or 
disagree  with  their  assessment  based 
upon  similar  reasons  as  stated  above  for 
retesting. 

Currently,  when  introduction  of  birds 
from  nonparticipating  sources  is 
approved,  the  birds  may  be  mingled 
with  the  birds  in  the  participating  flock. 
This  leaves  the  participating  flocks, 
where  time  and  effort  have  been  spent 
to  eradicate  puUorum  and  other 
diseases,  vulnerable  to  Plan  diseases. 
We  are  proposing  these  changes  to  help 
eliminate  the  risk  of  introduction  of 
these  diseases  and  to  help  maintain  the 
health  of  participating  flocks. 
Terminology  an^  Classification;  Flocks 
and  Products.     I 

U.S.  Sanitation  Monitored — Egg  Type 
Chicken  Breeding  Flocks 

The  "U.S.  Sanitation  Monitored" 
program  is  intended  to  be  the  basis  from 
which  the  breeding-hatching  industry 
may  conduct  a  program  for  the 
prevention  and  control  of  Salmonellosis. 
It  is  intended  to  reduce  the  incidence  of 
Salmonella  organisms  in  hatching  eggs 
and  chicks  through  an  effective  and 
practical  sanitation  program  at  the 
breeder  farm  and  in  the  hatchery. 

Currently,  participants  in  the  "U.S. 
Sanitation  Monitored"  program  for  egg- 
type  breeders  must  have  environmental 
samples  collected  from  their  flocks 
when  the  flocks  reach  a  certain  age. 
Additionally,  the  participants  must  have 
monthly  bacteriological  samples 
collected  from  at  least  30  dead-germ 
eggs,  li  Salmonella  enteritidis  serotype 
enteritidis  (SE)  is  isolated  from  either  a 
dead-germ  specimen  or  from  a  bird 
necropsy  specimen,  then  the 
participants'  flocks  are  not  eligible  for 
the  "U.S.  Sanitftfion  Monitored" 
classification. 


We  propose  to  amend  S  145.23  to 
change  the  "U.S.  Sanitation  Monitored" 
program  for  egg-type  chicken  breeders 
by  requiring  collection  of  environmental 
samples  every  30  days  after  the  first 
environmental  sample  has  been  taken 
and  by  deleting  the  requirements  for 
dead-germ  culturing.  Under  the 
proposed  regulations,  if  SE  is  isolated 
from  certain  specified  samples,  then 
bacteriological  examination  would  be 
required  of  a  random  sample  of  60  live 
birds.  To  relieve  any  unnecessary 
burden  upon  a  producer,  we  would 
specify  that  if  the  bacteriological 
examination  revealed  only  one  positive 
specimen,  the  participant  would  have 
the  option  of  requesting  a  new 
examination  of  an  additional  60-bird 
sample.  If  the  new  examination  does  not 
recover  any  SE,  the  flock  will  be  eligible 
for  the  classification.  We  believe  these 
changes  would  strengthen  the  program 
because  the  bacteriological  examination 
of  environmental  samples  is  a  more    . 
reliable  screening  method  than  the  less 
sensitive  method  of  sampling  dead — 
germ  eggs.  The  30-day  collection  period 
would  allow  for  the  21 -day  incubation 
plus  a  7-day  holding  period.  Also,  a  30- 
day  cycle  will  make  it  easier  to  schedule 
and  remember  collections. 

U.S.  Sanitation  Monitored— Meat  Type 
Chicken  Breeding  Flocks 

Currently,  participants  in  the  "U.S. 
Sanitation  Monitored"  program  for 
meat-type  chicken  breeding  flocks  may 
buy  feed  that  is  pelletized  and/or 
crumbled  in  mills  operated  at  190  *F.  or 
above.  Another  requirement  for 
continued  classification  under  this 
program  is  that  hatching  eggs  must  be 
collected  at  least  four  times  a  day.  At 
present,  there  are  no  provisions  for 
culturing  the  environment  and  using 
control  efforts  such  as  bacterins. 

We  propose  to  amend  §  145.33  to 
change  the  "U.S.  Sanitation  Monitored" 
program  for  meat-type  chicken  breeding 
flocks  to  provide  for:  (1)  Buying  feed 
from  participants  in  the  "Animal  Protein 
Products  Industry  (APPI)  Salmonella 
Education/Reduction"  program:  (2) 
Culturing  the  environment;  and  (3)  Using 
control  efforts,  such  as  bacterins, 
depending  upon  the  Salmonella  serotype 
isolated. 

Specifically,  we  would  add  a 
provision  in  paragraphs  (d)(l)(iii]  and 
(d](l)(iv)  that  pelletized  or  mash  feed 
containing  animal  protein  should  be 
purchased  from  participants  in  the 
"APPI  Salmonella  Education/ 
Reduction"  program.  Additionally,  we 
would  add  that  the  protein  products  in 
the  pelletized  feed  must  have  a 
minimum  moisture  content  of  14.5 
percent  and  must  have  been  heated 


throughout  to  a  minimum  temperature  of 
190  °F.  or  above,  or  to  a  minimum 
temperature  of  165  °F.  for  at  least  20 
minutes,  or  to  a  minimum  temperature  of 
184  °F.  under  70  lbs.  pressure  during  the 
manufacturing  process. '  We  believe  this 
change  would  help  control  the 
introduction  of  Salmonella  into 
participating  flocks  by  ensuring  that 
animal  protein  products  meet  the  highest 
standards  of  sanitation.  Under  the 
proposed  regulations,  we  would  delete 
the  provision  for  the  collection  of  eggs 
four  times  a  day.  We  believe  that  this 
requirement  is  not  needed  to  maintain 
the  health  of  the  flock  and  is  no  longer 
necessary  because  of  the  added 
requirements  for  collection  and 
bacteriological  examination  of 
environmental  samples. 

Also,  we  would  add  two  new 
paragraphs  to  S  145.33.  New  paragraph 
(d)(l)(vii)  would  provide  for  collection 
and  bacteriological  examination  of 
environmental  samples  by  an  authorized 
agent  and  an  authorized  laboratory, 
respectively.  The  samples  would  be 
collected  from  each  flock  when  the  flock 
is  at  least  4  months  of  age  and  every  90 
days  thereafter.  These  time  intervals 
were  selected  to  allow  time  for  a  chick 
to  develop  the  needed  antibodies  for 
reliable  diagnosis  of  Plan  diseases. 
Research  indicates  that  poultry  are  more 
immunologically  competent  at  4  months 
of  age  or  more,  depending  upon  breed 
and  other  factors,  making  the  detection 
of  any  infection  more  likely.  Also, 
collecting  environmental  samples  every 
90  days  after  the  first  sample  has  proven 
effective  for  the  detection  of  Salmonella. 
New  paragraph  (d](l)(viii)  would  allow 
owners  to  vaccinate  flocks  infected  with 
paratyphoid  Salmonella  with  an 
autogenous  bacterin  containing  a 
potentiating  agent. 

These  changes  would  allow  a  breeder 
to  identify  the  type  of  Salmonella 
contained  in  the  environment.  After 
determining  the  importance  of  the 
Salmonella,  the  breeder  and  the  Official 
State  Agency  could  determine  what 
action  to  take.  By  adding  inoculation 
with  an  autogenous  bacterin  (bacteria 
grown  from  the  owner's  premises)  for 
paratyphoid  Salmonella  as  one  of  those 
options,  a  practical  means  for  the 
poultry  industry  to  reduce  vertical 
transmission  (fit>m  hen  to  chick)  of 
Salmonella  would  be  provided. 
Eventually,  these  procedures  would  help 


■  For  the  sake  of  contistency  in  regulator} 
lanjtuage.  we  also  pitipose  to  slightly  modify  the 
language  describing  temperature  requirements  for 
feed  manuXaclure  contained  in  |  145.Z34d)|l)  for  egg 
type  chicken  breeding  flocks,  and  in  i  14S.4;Ht')(3) 
for  turkey  breeding  flocks. 
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reduce  the  level  oi  Salmonella 
contamination  of  poultry  products. 

U.S.M.  Gallisepticuin  Clean 

Section  145.53  provides  the 
requirements  that  waterfowl,  exhibition 
poultry,  and  game  bird  breeding  flocks 
and  products  must  meet  to  be 
designated  by  the  terms  recognized  by  , 
the  various  Plan  programs.  Presently. 
§  145.53(c)(l)(i)  specifies  that  to  retain 
the  designation  of  "U.S.M.  Gallisepticum 
Clean."  5  percent  of  a  flock,  with  a 
minimum  of  100  birds,  must  be  tested  for 
A/,  gallisepticum  at  intervals  of  not  rhore 
than  90  days.  We  propose  to  amend 
§  145.53(c)(lj(i)  to  require  random 
testing  of  serum  or  egg  yolk. 
Additionally,  we  would  lower  the 
minimum  numbers  of  birds  for  testing  to 
30  because  the  high  transmission  rate 
and  incidence  of  A/,  gallisepticum 
indicates  that  low  numbers  of  birds  for 
testing  are  sufficient. 

Because  of  the  virulence  of  this 
disease,  we  believe  that  random  testing 
of  serum  or  egg  yolks  from  at  least  30 
birds  would  be  sufficient  to  dcfegt 
infection  by  M.  gallisepticum.  Random 
testing  of  at  last  30  samples  could  lower 
costs  for  breeders  (due  to  the  lower 
number  of  tests),  and  adding  the  option 
of  testing  egg  yolks  would  provide  an 
t'ffective  means  of  detecting  disease 
without  the  damaging  effects  of  drawing 
blood.  Additionally,  an  easier-to- 
adminisler  and  less-dangerous-to  flocks 
.  test  would  encourage  game  bird 
breeders  to  participate  in  the  Plan. 

Laboratory  Procedure  Recommended  for 
the  Bacteriologic  Examination  of 
Salmonella 

Section  147.11  provides  procedures  for 
collecting  and  culturing  Sa//7)one/.'c; 
reacfo.'-s.  Currently,  this  section  has  no 
provisions  for  culturing  environmental 
and  other  contaminated  specimens.  We 
propose  to  amend  §  147.11(b)  to  add 
specific  s'eps  *  to  conduct  a 
bacteriologic  examination  of 
environmental  and  other  contaminated 
specimens.  These  steps,  which  are 
based  upon  what  USDA  and  industry 
experience  appear  to  indicate  are  the 
most  acceptable  laboratory  procedures, 
would  include:  (1)  Culturing  a 
representative  sample;  (2)  inoculating 
various  agar  plates;  (3)  inoculating 
Salmonella  suspect  colonies;  (4) 
serologic  screening  of  cultures  revealing 
typical  reactions  of  Salmonella;  and  (5) 
serotyping  certain  cultures  at  National 
Veterinary  Services  Laboratories. 


'  Mure  deldils  on  these  steps  may  b«  obtained 
from  the  person  listed  under  "For  Further 
l.'iformation  Contact"  within  this  document. 


The  first  two  steps,  which  are 
standard  laboratory  procedures,  are 
already  widely  accepted  in  the  industry, 
the  third  step  involves  inoculating 
Salmonella  suspect  colonies  to  slants  of 
triple  sugar-iron  (TSI)  and  lysine-iron 
(LI)  agar  and  incubating  at  37  °C  for  24 
hours.  Based  upon  USDA  and  industry 
research,  we  recommend  five  suspect 
colonies  per  platfe  for  inoculation; 
however,  we  realize  that  circumstances,. , 
such  as  the  quantity  of  the  colonies,  may 
dictate  more  or  fewer  picks  per  plate. 
Also,  the  number  of  picks  may  be 
reduced  to  three  if  an  excessive-number 
of  positive  plates  indicate  reduced  need. 
Statistical  data  and  research  appear  to 
indiccite  that  if  there  are  high  numbers  of 
plates,  50  percent  or  more,  with 
Salmonellj-like  colonies,  fewer  picks 
per  plate  would  provide  assurance  of 
detecting  infection. 

The  fourth  step  would  involve 
conducting  serologic  screening  of 
cultures  revealing  typical  reactions  of 
Salmonella  on  TSI  and  agar  slants.  At 
this  point,  the  laboratory  would  have  the 
option  of  sending  suspect  cultures  to  the 
National  Veterinary  Services  Laboratory 
for  further  identification  or  conducting 
other  bacteriologic  tests  to  obtain 
additional  information  to  further  identify 
the  suspect  culture.  One  of  many 
bacteriologic  tests  to  further  identify  the 
Salmonella  is  the  Analytical  Profile 
Index  for  Enterobacteriaceae  system 
(APE).  The  APE  is  a  USDA-  and 
industry-recognized  trade  product  that 
has  proven  effective  in  identifying 
Salmonella  organisms. 

We  believe  that  the  addition  of  all 
these  steps  would  help  standardize 
laboratory  procedures.  Also,  their  use 
would  ensure  prompt  identification  oF 
disease  through  detection  techniques 
that  we  believe  are  consistent  and 
effective.  Prompt  identification  would  be 
important  in  helping  to  eliminate  the 
spread  of  Plan  diseases. 

Procedures  for  Collecting  Environmental 
Samples  and  Cloaca!  Swabs  for 
Baclenological  Examination 

Section  147.12  provides  procedures  for 
collecting  environmental  samples  and 
taking  cloacal  swabs  for  bacteriological 
examinations.  Currently,  there  are  no 
provisions  for  collecting  environmental 
samples  using  the  drag-swab  technique. 
We  propose  to  amend  §  147.12  to 
include  procedures  for  drag-swab 
assembly  and  collection  of 
environmental  samples  from  floor  litter 
and  nest  boxes.  We  would  add  a  new 
paragraph  (c)  to  describe  how  to 
assemble  two  3x3  inch  sterile  gauze 
pads  to  make  a  Y-shaped  drag-swab 
sampling  set.  We  recommend  use  of 
3X3  inch  pads  because  they  can  be 


obtained  readily  and  saturated  easily. 
Further,  the  3x3  inch  pads  would  be 
more  easily  assembled  in  a  Y  shape, 
which  has  proven  to  be  more  effective  in 
collecting  fecal  sampjes  from  the  peak     . 
shaped  poultry  manure. 

Once  assembled)4he  samphng  sets 
would  be  moistenedVrith  double 
strength  skim  milk  to  help  in  collecting 
8arn|)les  and  to  keep  samples  moist 
dfl^rlrig  transportation.  Industry  and 
USDA  experience  appear  to  indicate 
that  four  pads  dragged  over  the  floor 
litter  surface  for  at  least  15  minutes  and 
two  pads  wiped  over  at  least  10  percent 
of  the  total  nesting  area  would  ensure 
that  the  necessary  samples  for  detecting 
the  presence  of  Salmonella  would  be 
obtained.  In  fact,  because  the  nesting 
area  in  most  poultry  houses  includes  the 
egg  belt,  which  is  the  most  sensitive 
area  for  detecting  Salmonella,  we 
believe  the  drag-swab  technique  is  an 
excellent  option  for  collecting 
environmental  samples  for 
bacteriological  sampling. 

The  drag-swab  technique  was 
developed  through  USDA  and  industry 
research.  Our  experience  indicates  that 
dragging  a  swab  through  the 
environment  is  an  effective  method  of 
detecting  the  presence  of  Salmonella. 
This  proposed  revision  to  §  147.12  would 
provide  guidance  for  an  effective  and 
standardized  means  to  evaluate  poultry 
breeding  flocks. 

Additionally,  we  propose  to  allow  the 
pooling  of  environmental  samples  at  the 
laboratory.  We  believe  that  culturing 
pooled-composite  samples  would  be  less 
costly  and  would  maintain  the  accuracy 
of  assessing  whether  SE  is  present  in  the 
environment.  Pooling  samples  will 
reduce  the  overall  costs  for  screening 
the  flock  and  produce  results  just  as 
reliable  as  individual  environmental 
samples. 

Fumigation 

Section  147.25,  among  other  things, 
describes  the  specific  steps  by  which 
clean  eggs  should  be  fumigated  after 
collection.  These  steps  include  use  of 
formaldehyde  gas.  Currently,  §5  145.22, 
145.23, 145.3?,  145.42. 145.52. 147.22.  and 
147.24  provide  for  sanitization  or 
fumigation,  as  described  in  §  147.25,  for 
hatching  eggs.  We  propose  to  amend  the 
regulations  by  removing  the  requirement 
to  fumigate  by  our  specific  instructions. 
For  proper  sanitation,  we  believe  that 
hatching  eggs  should  be  fumigated  or 
otherwise  sanitized;  however, 
fumigation  can  be  accomplished  with 
various  products,  and  procedures  for 
fumigation  are  readily  available  within 
the  industry. 
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Miscellaneous 

Finally,  we  propose  to  make  certain 
editorial  changes  to  clarify  the 
regulations  and  to  correct  typographical 
errors. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  it  has  been 
determined  that  this  proposed  rule,  if 
adopted,  would  have  an  effect  on  the 
economy  of  less  than  $100  million: 
would  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  would  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  changes  are  based  on 
the  recommendations  of  representatives 
of  member  States,  hatcheries,  dealers, 
flock  owners  and  breeders  who  were 
participants  at  the  Biermial  Plan 
Conference.  Since  participation  in  the 
program  is  voluntary,  individuals  are 
likely  to  continue  in  the  program  as  long 
as  the  costs  of  implementing  the 
program  are  lower  than  the  added 
benefits  they  receive  from  the  program. 

Several  of  the  suggested  procedures 
for  improvement  would  help  prevent 
disease.  The  proced'ire  for  segregating 
and  testing  of  nonparticipating  birds 
woujd  prevent  disease  from  spreading 
into  the  participating  flock.  The  egg  yolk 
monitoring  test  for  Mycoplasma 
gallisepticum  (MG).  besides  permitting 
effective  identification  of  the  disease, 
allows  for  a  reduced  sample  [30  birds 
rather  than  100  birds)  that  would  result 
in  a  decreased  numberjof  tests.  Together 
with  other  methods  of  environmental 
culturing,  the  procedure  for  drag-swab 
sampling  of  breeding  flocks  is  likely  to 
strengthen  the  effectiveness  of  the 
disease  identification  procedure. 
Specifically,  if  breeders  suspect  the 
presence  of  disease,  they  would  find  the 
drag-swab  sampling  of  the  breeding 
flock  environment  more  cost  effective 
than  the  present  methods.  Any 
increased  cost  of  these  detection  and 
prevention  programs  would  be  minor 
compared  to  the  losses  that  each 
producer  would  bear  in  case  of 
undetected  disease  spread.  Furthermore. 
the  number  of  birds  required  to  be 
tpsted  under  this  proposal  is  very  small 


compared  to  the  size  of  flocks  within  the 
industry. 

According  to  APHIS  and  other 
Federal  and  State  Government  data, 
there  are  327  participating  hatcheries 
with  a  total  hatching  egg  capacity  of 
approximately  490  million  egg-  and 
meat-type  chickens.  Hatcheries  with 
less  than  a  50,000  hatching  egg  capacity 
produce  only  Vioth  of  a  percent  of  this 
total,  while  hatcheries  with  over  a 
500,000  hatching  egg  capacity  account 
for  97  percent.  Hatcheries  with  a  50,000 
to  499,999  bird  capacity  account  for  the 
remaining  2.7  percent.  One  of  the 
proposed  amendments  to  the  "U.S. 
Sanitation  Monitored"  programs 
requires  necropsy  or  culturing  of  60 
birds  in  the  case  of  one  positive  sample. 
The  additional  cost  of  implementing  this 
change  is  very  minor  when  considered 
in  terms  of  risk  to  the  industry.  In 
addition,  the  costs  of  conducting  these 
tests  as  well  as  the  cost  of  specific 
antigens  used  are  modest.  For  example, 
a  typical  cost  for  performing  the 
Pullorum-Typhoid  plate  test  is  $15  for 
the  first  100  birds  or  fraction  thereof  at 
one  location,  $0.08  for  each  bird 
between  100  and  500  at  the  same 
location,  and  $0.04  for  each  bird  in 
excess  of  500  at  the  same  location  on 
consecutive  working  days.  The  cost  of 
MG  plate  test  antigen  is  $0.09  per  plate 
test,  while  the  cost  of  Pullorum-Typhoid 
plate  test  antigen  is  $0.03  per  plate  test. 
Compared  to  the  total  size  of  the 
hatcheries  and  to  the  total  losses  that 
individual  producers  could  incur  due  to 
disease  incidence,  the  cost  of  testing  a 
small  fraction  of  birds  is  minor. 

Although  information  is  not  available 
regarding  the  benefits  of  the  program, 
implementation  of  suggested  procedures 
would  likely  advance  the  goals  of 
disease  prevention,  through  early 
detection  and  control  of  the  disease, 
which  would  result  in  reduced  egg  and 
chick  mortality.  According  to  the 
industry  representatives  '  contacted,  the 
long-run  losses  avoided  would  far 
outweigh  the  cost  of  implementing  the 
testing  procedures.  Since  the  additional 
costs  and  benefits  are  minor,  the  agency 
concludes  that  this  proposed  rule  would 
be  unlikely  to  have  any  significant 
economic  impact  on  producers, 
consumers,  or  any  other  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


'  A  list  of  industry  representatives  from  whom 
information  was  collected  may  be  obtained  from  the 
person  listed  under  "For  Further  Information 
Contact"  within  this  document. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  document  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington, 
DC  20503.  Please  send  copies  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782  and  (2)  Clearance 
Officer,  OIRM,  USDA.  room  404-W,  14th 
Street  and  Independence  Avenue  SW., 
Washington.  DC  20250. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  State  and  local  laws  or 
regulations  that  conflict  with  the 
proposed  rule  would  be  preempted;  (2) 
no  retroactive  effect  would  be  given  to 
this  rule,  and  (3)  it  would  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
its  provisions. 

List  of  Subjects  in  9  CFR  Pads  145  and 
147 

Animal  diseases.  National  poultry 
improvement  plan,  Poiiltry  4  poultiy 
products,  Reporting  and  recordkeeping 
requirements.  '' 

Accordingly,  we  propose  to  amend  9 
CFR  parts  145  and  147  as  follows: 

PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  The  authority  citation  for  part  145 
would  continue  to  read  as  follows: 

Authority:  7  U.S  C.  429;  7  CFR  2.17.  2.51. 
and  371.2(d). 

2.  Section  145.1  would  be  amended  by 
adding  a  new  definition,  in  alphabetical 
order,  to  read  as  follows:  . 

§  145.1    Definitions. 


Dealer.  An  individual  or  business  that 
deals  in  commerce  in  hatching  eggs  and 
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newly-hatched  poultry  obtained  from 
breeding  flocks  and  hatcheries.  This 
does  not  include  an  individual  or 
business  that  deals  in  commerce  in 
buying  and  selling  poultry  for  slaughter 
only. 


§145.3    (Amended] 

3.  In  §  145.3(c),  the  introductory  text 
would  be  amended  by  removing  "NPIP 
Form  3B"  and  adding  "VS  Form  9-2 
(formerly  NPIP  Form  3B)"  in  its  place. 

4.  Section  145.4(d)  would  be  revised  to 
read  as  follows: 

§  145.4    General  provisions  for  all 

participants. 

•        ♦        •        •        • 

(d)  Except  as  provided  by  this 
paragraph,  participants  in  the  Plan  may 
not  buy  or  receive  products  for  any 
purpose  for  nonparticipants  unless  they 
are  part  of  an  equivalent  program,  as 
determined  by  the  Official  State  Agency. 
Participants  in  the  Plan  may  buy  or 
receive  products  from  flocks  that  are 
neither  participants  nor  part  of  an 
equivalent  program,  for  use  in  breeding 
flocks  or  for  experimental  purposes, 
under  the  following  conditions  only: 

(1)  With  the  permission  of  the  Official 
State  Agency  and  the  concurrence  of  the 
Service;  and 

(2)  By  segregation  of  all  birds  before 
introduction  into  the  breeding  flock. 
Upon  reaching  sexual  maturity,  the 
segregated  birds  must  be  tested  and 
found  negative  for  puUorum-typhoid. 
The  Official  State  Agency  may  require  a 
second  test  at  its  discretion. 


§  145.10    [Amended] 

5.  Section  145.10(i)  would  be  amended 
by  removing  "Mycoplasma"  in  the 
paragraph  heading  and  adding  "U.S.M." 
in  its  place,  and  by  adding  "Figure  10" 
below  the  illustrative  design. 

§  145.14    (Amended] 

6.  Section  145.14(a)(1)  would  be 
amended  by  adding  "or  in  literature 
provided  by  the  producer"  after  the  last 
word  in  the  second  sentence. 

7.  In  §  145.14,  footnote  number  "1" 
and  the  reference  in  paragraph  (b)(1) 
would  be  renumbered  "3". 

§145.22    (Amended] 

8.  Section  145.22(d)  would  be 
amended  by  removing  "as  described  in 
§  147.25"  and  adding  "(see  9  147.25  of 
this  chapter)"  in  its  place. 

§145.23    [Amended] 

9.  Section  145.23  would  be  amended 
as  follows: 

a.  Paragraph  (d)(l)(ii)(A)  would  be 
amended  by  removing  all  text  following 


"(APPI)"  and  adding  in  its  place 
Salmonella  Education/Reduction 
Program.  The  protein  products  must 
have  a  minimum  moisture  content  of 
14.5  percent  and  must  have  been  heated 
throughout  to  a  minimum  temperature  of 
190  °F.  or  above,  or  to  a  minimum 
temperature  of  165  T.  for  at  least  20 
minutes,  or  to  a  minimum  temperature  of 
184  'F.  under  70  lbs.  pressure  during  the 
manufacturing  process;". 

b.  Paragraph  (d)(l)(v)  would  be 
amended  by  adding  "The  authorized 
agent  shall  also  collect  samples  every  30 
days  after  the  first  sample  has  been 
collected."  immediately  after  the  first 
sentence. 

c.  Paragraph  (d){l)(vi)  would  be 
amended  by  removing  "-typhoid"  in  the 
first  sentence. 

d.  Paragraph  (d)(l)(vii)  would  be 
amended  by  removing  "as  described  in 
§  147.25(a)  of  this  chapter"  and  adding 
"(see  §  147.25  of  this  chapter)"  in  its 
place. 

e.  Paragraph  (d)(l)(viii)  would  be 
amended  by  removing  "as  prescribed  in 
§  147.25  of  this  chapter"  and  adding 
"fumigated  (see  S  147.25  of  this 
chapter)"  in  its  place. 

f.  Paragraph  (d)(l)(ix)  vvould  be 
removed. 

g.  Paragraph  (d)(2)  would  be  revised, 
h.  Paragraph  (d)(3)  would  be  amended 

by  revising  "paragraphs  (d)(l)(vi)  and 
(d)(l)(ix)"  to  read  "paragraph  (d)(l)(vi)". 

As  amended  9  145.23  (d)(2)  would 
read  as  follows: 

§  145.23    Terminology  and  classification; 
flocks  and  products. 

•        *        •        •        • 

(d)  *  *  * 

(2)  A  flock  shall  not  be  eligible  for  this 
classification  \i  Salmonella  enteritidis 
ser  enteritidis  (SE)  is  located  from  a 
specimen  taken  from  a  bird  in  the  f]ock. 
Isolation  of  SE  from  an  environmental  or 
other  specimen  as  described  in  section 
(d)(l)(v)  of  this  paragraph  will  require 
bacteriological  examination,  as 
described  in  §  147.11  of  this  chapter,  of  a 
random  sample  of  60  live  birds  for  SE  in 
an  authorized  laboratory.  If  only  one 
specimen  is  found  positive  for  SE.  the 
participant  may  request  bacteriological 
examination  of  another  60-bird  sample 
from  the  flock.  If  no  SE  is  recovered 
from  any  of  the  specimens  in  the  second 
sample,  the  flock  will  be  eligible  for  the 
classification. 


§145.32    (Amended] 

10.  Section  145.32(c)  would  be 
amended  by  removing  "as  described  in 
9  147.25"  and  adding  "(see  9  147.25  of 
this  chapter)"  in  its  place. 


11.  Section  145.33  would  be  amended 
by  revising  paragraphs  (d)(l)(iii), 
(d)(l)(iv),  (d)(l)(v).  and  (d)(l)(vi),  and  by 
adding  new  paragraphs  (d)(l)(vii)  and 
(d)(l)(viii)  and  footnote  1  to  read  as 
follows: 

§  145.33    Terminology  and  classification; 
flocks  and  products. 

•        •        •        *        * 

(d)  U.S.  Sanitation  monitored.  *  *  * 

(1)  *  *  * 

(iii)  If  pelletized  feed  contains  animal 
protein,  the  protein  products  should  be 
purchased  from  participants  in  the 
Animal  Protein  Products  Industry  (APPI) 
Salmonella  Education/Reduction 
Program.  The  protein  products  must 
have  a  minimum  moisture  content  of 
14.5  percent  and  must  have  been  heated 
throughout  to  a  minimum  temperature  of 
190  °F.  or  above,  or  to  a  minimum 
temperature  of  165  °F.  for  at  least  20 
minutes,  or  to  a  minimum  temperature  of 
184  °F.  under  70  lbs.  pressure  during  the 
manufacturing  process; 

(iv)  If  mash  feed  contains  animal 
protein,  the  protein  products  should  be 
purchased  from  participants  in  the 
Animal  Protein  Products  Industry  (APPI) 
Salmonella  Education/Reduction 
Program; 

(v)  Feed  shall  be  stored  and 
transported  in  such  a  manner  as  to 
prevent  possible  contamination; 

(vi)  Chicks  shall  be  hatched  in  a 
hatchery  meeting  the  requirements  of 
99  147.23  and  147.24(b)  and  sanitized  or 
fumigated  (see  9  147.25  of  this  chapter); 

(vii)  An  Authorized  Agent  shall  take 
environmental  samples,  as  described  in 
9  147.12  of  this  chapter,  from  each  flock 
at  4  months  of  age  and  every  30  days 
thereafter.  An  authorized  laboratory  for 
Salmonella  shall  examine  the 
environmental  samples 
bacteriologically; 

(viii)  Owners  of  flocks  found  infected 
with  a  paratyphoid  Salmonella  may 
vaccinate  these  flocks  with  an 
autogenous  bacterin  with  a  potentiating 
agent.*  ~ 


§145.42   (Amended) 

12.  Section  145.42(c)  would  be 
amended  by  removing  "as  described  in 
9  147.25"  and  adding  "(see  9  147.25  of 
this  chapter)"  in  its  place. 

§145.43    (Amended) 

13.  Section  145.43.  paragraph  (f)(3)(i) 
would  be  amended  by  removing  all  text 
following  "must  have  been"  and  adding 
"heated  throughout  to  a  minimum 


'  Preparation  and  use  of  llii*  type  of  vaccine  may 
be  regulated  by  Stale  statutes. 
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temperature  of  190  "F.  or  above,  or  to  a 
minimum  temperature  of  165  °F.  for  at 
least  20  minutes,  or  to  a  minimum 
teniperature  of  184  °F.  under  70  lbs. 
pressure  during  the  manufacturing 
process."  in  its  place. 

§145.52    [Amended] 

14.  Section  145.52(b)  would  be 
amended  by  removing  "as  described  in 
§  147.25"  and  adding  "(see  §  147.25  of 
this  chapter)"  in  its  place. 

15.  Section  145.23  would  be  amended 
by  revising  paragraph  (c)(l)(i},  the  text 
beginning  'Provided, "  to  read  as 
foliows: 


§  145.53    Terminology  and  classification; 
floclca  and  products. 


(c)  U.S.M.  GaUisepticum  Clean. 

(1)  *  *  • 

(i)  *  *  '  Provided.  That  to  retain  this 
classification,  a  random  sample  of 
serum  or  egg  yolk  from  at  least  5  percent 
of 'the  birds  in  the  flock,  but  at  least  30 
birds,  shall  be  tested  at  intervals  of  not 
more  than  90  days:  And  provided 
further.  That  a  sample  comprised  of  less 
than  5  percent  may  be  tested  at  any  one 
time,  with  the  approval  of  the  Official 
State  Agency  and  the  concurrence  of  the 
Service,  provided  that  a  total  of  at  least 
5  percent  of  the  birds  in  the  flock,  but  at 
least  30  birds,  is  tested  within  each  90- 
day  period;  or 
***** 

16.  Section  143.53(c)(l)(ii)(B)  would  be 
amended  by  removing  the  ";  or"  at  the 
end  of  the  sentence  and  adding  a  period 
in  its  place. 

PART  147— AUX1UARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

17.  The  authority  citation  for  part  147 
would  continue  to  read  as  follows: 


Authority: 

and  371.2(d) 


:  7  U.fi.i 

'     II 


C.  429;  7  CFR  2.17,  2.51. 


§  147.5    [Amended] 

18.  In  §  147.5(b),  footnote  number  "1" 
would  be  amended  by  removing 
"Building  265,  Beltsville  Agricultural 
Research  Center-East,  Beltsville, 
Maryland  20705"  and  adding  "room  771, 
Federal  Building;  Hyattsville,  Maryland 
20782"  in  its  place. 

19.  Section  147.5(e)(4)  would  be 
amended  by  removing  "two-fold  '  in  the 
first  sentence  and  adding  "twofold"  in 
its  place. 

20.  Section  147.5(f)(3)  would  be 
amended  by  removing  "[±]" 
immediately  after  "or  vice  versa"  and 
adding  "|^]"  in  its  place. 


§147.7    [Amended] 
21.  Section  147.7  would  be  amended 

as  follows: 
a.  The  seventh  sentence  of  the 

introductory  paragraph  would  be 

amended  by  removing  "any" 

immediately  before  "/or  tube  antigens." 

and  adding  "and"  in  its  place- 
fa.  In  paragraph  (d)(l)(ii),  the  table 

would  be  amended  by  removing  "12.0" 

for  the  listing  of  Sodium  citrate  under 

the  Crams  column  and  adding  "8.0"  in 

its  place,  and  by  revising  the  entrj-  for 

"Dextrose". 

c.  In  paragraph  (d)(2),  the  introductory 
paragraph  would  be  amended  by 
removing  "PBC"  and  adding  "PBS"  in  its 
place. 

d.  In  paragraph  (e),  the  introductory 
paragraph  would  be  amended  by 
removing  "(c)"  immediately  after 

"§  147.7"  and  adding  "(d)"  in  its  place. 

e.  Paragraph  (e)(l)(iv)  would  be 
amended  by  removing  "paragraph 
(d)(l)(iv)"  and  adding  "paragraphs 
{d)(l)(ii)  through  (v)"  in  its  place. 

f.  Paragraph  (e)(3)(x)(C)  would  be 
amended  by  removing  "0.05"  the  second 
time  it  appears  and  adding  "0.5"  in  its 
place. 

As  revised,  the  entry  for  "Dextrose"  in 
the  table,  paragraph  (d)(l)(ii),  would 
read  as  follows: 


Grams 

•               •               •               • 

Dextrose                              

20  5 

Distilled  water  to  make  1.000  ml 

22.  Section  147.11  would  be  amended 
as  follows: 

a.  The  section  heading  would  be 
amended  by  removing  the  word 
"reactors". 

b.  Paragraph  (a)  would  be  amended 
by  adding  a  new  paragraph  heading, 
and  by  removing  "gall-bladder"  in  the 
first  sentence  and  adding  "gallbladder" 
in  its  place,  and  by  removing  "paragraph 
(f)"  in  the  last  sentence  and  adding 
"paragraph  (g)"  in  its  place. 

c.  Paragraphs  (b)  through  (i)  would  be 
redesignated  as  paragraphs  (c)  through 
(j)  and  a  new  paragraph  (b)  would  be 
added. 

d.  Newly-redesignated  paragraph 
(c)(2)  would  be  amended  by  removing 
"gall  bladder"  and  adding  "gallbladder" 
in  its  place. 

e.  Newly-redesignated  paragraph  (d) 
would  be  amended  by  removing 
"paragraph  (b)"  in  the  first  sentence  and 
adding  "paragraph  (c)"  in  its  place. 

f.  Newly-redesignated  paragraph  (g) 
would  be  amended  by  removing 
"paragraph  (e)"  and  adding  "paragraph 
(f)"  in  its  place. 


g.  In  newly-redesignated  paragraph 
(i),  footnote  2  would  be  amended  by 
removing  'Texas  A&M  University, 
College  Station,  TX  77843"  and  adding 
"University  of  Pennsylvania,  New 
Bolton  Center,  Kennett  Square, 
Pennsylvania  19348-1692"  in  its  place. 

As  amended.  %  147.11  would  read  as 
follows: 

§  147.11     Lal>oratory  procedure 
recommended  for  the  bacteriological 
examination  of  salmonella. 

(a)  Bacteriological  examination  of 
salmonella  reactors  and  necropsy 
specimens.  ♦  •  • 

Bacteriologic  examination  of 
environmental  and  other  contaminated 
specimens. 

(1)  Culture  a  representative  sample  of 
the  specimen  in  Tetrathionate  Hajna 
(TTH)  selective  broth  (TT  Mueller- 
Kauffmann  or  selenite-cystine  also 
acceptable)  at  a  temperature  of  41-42  *C 
for  24  hours. 

(2)  Inoculate  an  agar  plate  of  Brilliant 
Green  Novobiocin  (BGN)  and  an  agar 
plate  of  Xylose-Lysine-Tergitol  4  (XLT4). 
incubate  at  37  °C  for  24  hours,  and  retain 
culture  tubes  at  room  temperature  for  5- 
7  days  for  possible  recuUuring  of  the 
negative  tubes  using  0.25  ml  in  TTH. 

(3)  Inoculate  Salmonella  suspect 
colonies  to  slants  of  triple  sugar-iron 
(TSI)  and  lysine-iron  (LI)  agar  and 
incubate  at  37  °C  for  24  hours.  Five 
colony  picks  per  plate  should  be  taken 
unless  50  percent  or  more  of  the  plates 
have  Salmonella-like  colonies.  In  that 
case,  the  number  of  picks  may  be 
reduced  to  three  per  plate. 

(4)  Conduct  serologic  screening  of 
cultures  revealing  typical  reactions  of 
Salmonella  on  TSI  and  LI  agar  slants 
using  somatic  O-group  antisera 
agglutination  or  transferred  to 
appropriate  biochemical  tests  for  further 
identification  such  as:  Dextrose,  lactose, 
sucrose,  mannitol.  maltose,  dulcitol, 
malonate,  gelatin,  urea  broth,  citrate, 
lysine  decarboxylase,  ornithine 
decarboxylase,  methyl  red  and  Voges- 
Proskauer,  KCN,  salicin  broths,  indole, 
and  hydrogen  sulfide.  Motility  or  non- 
motility is  demonstrated  by  inoculating 
a  suitable  semisolid  medium.  The 
Analytical  Profile  Index  (API)  for 
Enterobacteiidccae  (APE)  system  may 
also  be  used  for  further  identification  if 
desired. 

(.5)  Serotype  all  Salmonella  group  D 
cultures  at  the  National  Veterinary 
Services  Laboratory. 
*        •        *     '  *        * 

23.  Section  147.12  would  be  amended 
as  follows: 

a.  In  paragraph  (a)(2).  the  words  "or 
house"  would  be  added  after  the  words 
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"the  pen"  in  the  second  sentence  and 
the  words  "or  houses"  would  be  added 
after  the  words  "from  pens"  in  the  three 
instances  were  they  appear  in  the 
seventh  sentence  and  concluding  text 
would  be  added  at  the  end  of  the 
paragraph. 

b.  A  new  paragraph  (c)  would  be 
added. 

As  amended.  §  147.12  would  read  as 
follows: 

§147.12    Procedures  for  collecting 
environmental  samples  and  doacal  swabs 
for  iMCteriological  examination. 

•  •         *         •         * 

(a)  *  *  * 

(2)  *  *  • 
The  composite  samples  above  may  be 
pooled  to  not  less  than  five  samples  at 
the  laboratory. 

•  ♦        *        *        • 

(c)  Drag-swabs.  Drag-swabs  for 
bacteriological  examination  should 
involve  the  exposure  of  at  least  six 
unpooled  pads  per  house  to  promote 
representative  sampling  and  some 
element  of  quantification. 

(1)  Drag-swab  assembly.  Assembly 
drag-swab  samplmg  sets  from  folded- 
once  3  by  3  inch  sterile  guaze  pads 
secured  with  paper  clips.  Bend  end 
wir^s  of  each  paper  clip  slightly  to  catch 
into  the  swab  fabric,  thus  securing  the 
clips  to  the  folded  pads.  Use  two  pads, 
assembled  as  described  to  make  each 
drag-swab  sampling  set.  Securely 
connect  one  pad  through  the  free 
rounded  end  of  the  paper  clip  to  a  2-ft 
(0.6  m)  length  of  size  20  fibrous 
wrapping  twine.  Similarly  connect  the 
-  other  pad  to  a  1-ft  (0.3  m)  length  of 
twine.  Then  securely  connect  the  free 
ends  of  both  lengths  of  twine  to  a  small 
loop  tied  cit  the  end  of  a  similar  5-ft 
length  of  tv\  Ine.  The  resulting  assembly 
resembles  the  letter  Y  with  a  5-ft  long 
vertical  stem  and  two  diagonal  branches 
(one  1  f;  icMg  and  the  other  2  ft  long), 
with  a  folded  swgb  securely  attached  at 
the  end  of  each  branch.  After  assembly, 
place  each  two-pad  diag-swab  sampling 
set  into  a  sterile  bag. 

(2)  Procedure  for  taking  drag-swabs — 
Floor  litter.  The  Plan  participants  should 
collect  two  samples  as  follows:  Drag 
four  3  by  3  inch  gauze  pads 
premoistened  with  double  strength  skim 
milk  1  *  over  the  floor  litter  surface  for 


15  min  minimally.  Place  the  gauze  pads 
used  to  collect  the  samples  in  18-oz 
whirl-pack  bags,  two  pads  per  bag  with 
each  bag  containing  5  ml  of  double 
strength  skim  milk.  This  will  maintain 
the  moistness  of  the  sample  during 
transport.  Mark  the  bags  with  the  type 
of  sample  and  the  house  identification. 

^'est-boxes:  The  Plan  participant 
should  collect  one  nest-box  sample  by 
using  two  sterile  3  by  3  inch  gauze  pads 
premoistened  with  double  strength  skim 
milk.  Wipe  the  two  gauze  pads  used  to 
collect  the  sample  over  assorted 
locations  of  about  10  percent  of  the  total 
nesting  area.  Place  the  gauze  pads  used 
to  collect  the  sample  in  an  18-oz  whirl- 
pack  bag  containing  5  ml  of  double 
strength  skim  milk.  Mark  the  bag  with 
the  type  of  sample,  and  the  House 
indentification. 
S  147.14    [Amendedl 

24.  In  §  147.14.  footnote  number  "1" 
would  be  amended  by  removing  "Texas 
A&M  University,  College  Station^TX 
77843, 1975"  and  adding  "University  of 
Pennsylvania,  New  Bolton  Center, 
Kennett  Square,  Pennsylvania  19348- 
1692, 1980"  in  its  place. 

§  147.15    [Amended] 

25.  Section  147.15(a)  would  be 
amended  by  removing  "(e)"  in  the  fifth 
sentence  and  adding  "(f) '  in  its  place. 

26.  Section  147.15(b)  would  be 
amended  by  removing  "(f)"  in  the  fifth 
sentence  and  adding  "(g)"  in  its  place. 

27.  Section  147.15(g)  would  be 
amended  by  removing  "18.0"  after 
"Purified  agar  (g)— "  and  adding  "12.0" 
in  its  place. 

§  147.16    [Amended] 

28.  Section  147.16(c)  would  be 
amended  by  removing  "(e)"  in  the 
second  sentence  and  adding  "(f)"  in  its 
place. 

29.  Section  147.22(c)  would  be 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§  147.22    Hatctiing  egg  sanitation. 
*         •         •        *        • 

(c)  The  visibly  clean  eggs  should  be 
fumigated  (see  §  147.25  of  this  chapter) 
or  sanitized  as  soon  as  possible  after 
collection.  *  *  * 


§147.23    [Amended] 

30.  Section  147.23(d)  would  be 
amended  by  removing  "(d)"  at  the  end 
of  the  paragraph. 


'  dbtam  procedure  for  preparing  double  strength 
skim  milk  from  USDA-APHIS  "Recommended 
Sample  Collection  Methods  for  Environmental 
Samples"  available  for  the  National  Poultry 
Improvement  Plan  Staff,  room  771,  Federal  Building. 
8505  Belcrest  Road.  Hyattsville.  N4aryland  20782. 


§147.24    [Amended] 

31.  Section  147.24(b)(3)  would  be 
amended  by  removing  "as  described  in 
i  147.25(e)"  and  adding  "(see  S  147.25  of 
this  chapter)"  in  its  place. 


32.  Section  147.24(c)  would  be 
amended  by  removing  "according  to  the 
procedures  described  in  §  147.25(b)(3). 
(4),  and  (5)"  and  adding  "(see  §  147.25  of 
this  chapter)"  in  its  place. 

§  147.25    (Amended] 

33.  Section  147.25  would  be  amended 
by  removing  paragraphs  (a)  through  (f). 

Done  in  Washington,  DC,  this  24th  day  of 
June  1992. 
Lonnie  |.  King. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  92-15232  Filed  6-29-92:  8:45  amj 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  702 

Reserves 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTtON:  Proposed  rule. 

summary:  The  NCUA  Board  is 
proposing  to  amend  its  regulations  to 
modify  the  valuation  of  the  allowance 
for  loan  losses  to  better  conform  with 
generally  accepted  accounting  principles 
(GAAP).  This  proposed  change  would 
require  credit  unions  to  provide  an 
allowance  for  loan  losses  sufficient  to 
cover  specifically  identified  loans,  as 
well  as  estimated  losses  inherent  in  the 
loan  portfolio,  such  as  loans  and  pools 
of  loans  for  which  losses  are  probable 
but  not  identifiable  on  a  specific  loan- 
by-luan  basis. 

DATES:  Comments  must  be  postmarked 
on  or  before  August  31, 1992. 
ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kelbly,  Accounting  Officer,  Office 
of  Examination  and  Insurance  (202)  682- 
9640,  or  Mike  McKenna,  Staff  Attorney, 
Office  of  General  Counsel  (202)  682- 
9630,  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  Section 
116  of  the  FCU  Act  (12  U.S.C.  1762)  sets 
forth  reserve  requirements  for  federal 
credit  unions.  Section  702.3  of  the  NCUA 
Rules  and  Regulations  addresses  full 
and  fair  disclosure  concerning  reserves. 
Section  741.9(a)(1)  of  the  rules  and 
regulations  requires  that  federally- 
insured  state  chartered  credit  unions 
comply  with  statutory  reserves  (Section 
116  of  the  Federal  Credit  Union  Act)  and 
with  full  and  fair  disclosure 
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requirements  of  the  Rules  and 
Regulations  (§  702.3).  Therefore  this 
proposed  amendment  applies  to  all 
federally  insured  credit  unions. 

Section  118(a)  of  the  Federal  Credit 
Union  Act  requires  that  federal  credit 
..unions  set  aside  a  certain  percentage  of 
gross  income  at  the  end  of  each 
accounting  period  as  a  Regular  Reserve. 
The  totals  of  the  Regular  Reserve,  the 
Allowance  for  Loan  Losses  Account  and 
the  Allowance  for  Investment  Losses  are 
combined  for  determining  the  applicable 
percentage  of  gross  income  to  be 
transferred  to  the  Regular  Reserve. 
Historically,  credit  unions  have 
established  a  valuation  for  the 
allowance  for  loan  losses  based  strictly 
on  nonperforming  or  delinquent  loans. 
This  practice,  however,  is  inconsistent 
with  generally  accepted  accounting 
principles  (GAAP).  The  NCUA  Board 
believes  that  greater  emphasis  needed 
to  be  placed  on  the  probable  losses 
inherent  in  the  total  loan  portfolio  when 
calculating  a  valuation,  of  the  allowance 
for  loan  losses.  This  modified  valuation 
would  present  a  more  accurate 
reflection  of  the  expected  loan  losses.  In 
light  of  this  concern,  in  September  1991 
the  NCUA  issued  Letter  to  Credit 
Unions  No.  126  to  provide  interim 
guidance  for  the  allowance  for  loan 
losses.  NCUA  is  now  proposing  to 
amend  S  702.3(c)(2)  to  require  credit 
unions  to  provide  an  allowance  for  loan 
losses  sufficient  to  cover  specifically 
identified  loans,  as  well  as  estimated 
losses  inherent  in  the  loan  portfolio, 
such  as  loans  and  pools  of  loans  for 
which  losses  are  probable  but  not 
identifiable  on  a  specific  loan-by-loan 
basis. 

Presently.  1702.3(c)(2)  reads  in  part 
that  the:        || 

Valuation  allowance  established  fairly 
presents  the  value  of  loans  and  anticipated 
losses  resulting  from  (i)  uncoliectabie  loans 
and  notes  and  contracts  receivable, 
including,  where  applicable,  any 
uncoliectabie  accrued  interest  receivable 
thereon:  (ii)  assets  acquired  in  liquidation  of 
loans,  and  (iii)  loans  purchased  from  ^ther 
credit  unions. 

NCUA  is  proposing  three  changes  to 
the  above-cited  provision-  First,  the 
phrase  "the  value  of  loans  and 
anticipated  losses"  is  proposed  to  be 
changed  to  read  "the  value  of  loans  and 
probable  losses"  since  the  term 
"probable"  is  the  term  used  and 
understood  in  GAAP. 

Second,  the  three  sub-point  setting 
forth  what  the  allowance  must 
encompass  are  proposed  to  be  changed 
to  read  simply,  "the  value  of  loans  and 
probable  losses  for  all  categories  of 
loans."  The  proposed  change  would  shift 
the  emphasis  from  nonperforming  or 


classified  loans  only  to  categories  of 
loans  within  the  total  portfolio, 
classified  or  unclassified. 

The  third  proposed  change  would 
provide  additional  guidance  as  to  the 
necessary  components  of  the  allowance 
to  meet  the  "all  categories  of  loans" 
standard,  i.e.,  estimates  of  probable 
losses  for 

(1)  Specifically  identified  doubtful  or 
troubled  loans; 

(2)  Pools  of  classified  loans; 

(3)  Pools  of  unclassified  loans 
(consumer,  credit  card,  mortgage, 
business,  etc.); 

(4)  Pools  of  credit  instruments 
(standby  letters  of  credit  and  other 
commitments  to  lend,  notes  and 
contracts  receivable);  and 

(5)  A  general  portion,  as  needed,  for 
all  other  loans  and  credit  instruments. 
This  guidance  was  adopted  from  the 
American  Institute  of  Certified  Public 
Accountants  Exposure  Draft  to  the 
Audit  and  Accounting  Guide.  "Audits  of 
Credit  Unions". 

Paperwork  Reduction  Act 

The  proposed  amendment  does  not 
change  the  paperwork  requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  proposed  regulation 
may  have  on  a  substantial  number  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets). 

The  NCUA  Board  has  determined  that 
the  proposed  amendment  is  necessary  to 
meet  existing  requirements  for  full  and 
fair  disclosure  although  it  could 
significantly  impact  some  small  credit 
unions. 

Of  the  items  required  to  be  contained 
in  an  initial  regulator>'  flexibihty 
analysis  by  5  U.S.C.  603(b).  the  first  ("a 
description  of  the  reasons  why  action  by 
the  agency  is  being  considered")  and  the 
second  ("a  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule")  are  found  elsewhere  in 
the  supplementary  information. 

The  NCUA  Board  proposes  that  the 
modified  definition  be  applicable  to  all 
federally  insured  credit  unions 
regardless  of  size.  Approximately  3,059 
small  credit  unions  could  be  affected  by 
this  amendment.  An  exemption  for  small 
credit  unions  from  this  definition  would 
provide  for  an  inaccurate  refiection  of 
the  true  financial  condition  of  small 
credit  unions.  While  the  generally 
accepted  accounting  principles  (GAAP) 
governing  the  establishment  of  an 
allowance  for  loan  losses  have 
remained  constant,  as  a  result  of  the 
savings  and  loan  and  banking  industry 


crises,  there  has  grown  in  accounting 
practice  a  greater  emphasis  on  the 
allowance  for  loan  losses  representing 
inherent  losses  in  the  entire  portfolio. 

This  proposed  amendment,  if  adopted, 
must  be  applied  to  all  federally  insured 
credit  unions  regardless  of  size,  because 
it  ensures  that  the  allowance  for  loan 
losses  will  be  within  the  framework 
established  by  GAAP  and,  therefore, 
within  the  requirements  of  full  and  fair 
disclosure. 

The  NCUA  Board  does  not  believe 
that  the  proposed  amendment  would 
impose  reporting  or  recordkeeping 
burdens  on  small  credit  unions  that 
require  specialized  professional  skills 
not  available  to  them.  There  are  no 
other  relevant  federal  rules  which 
duplicate,  overlap  or  confiict  with  the 
proposed  amendment. 

The  only  alternative  to  the  proposed 
amendment  is  to  retain  the  present 
method  of  valuing  the  allowance  for 
loan  losses.  This  alternative  is 
unacceptable  considering  the  shifting 
emphasis  in  accounting  practice.  No 
other  method,  including  the  current 
method  of  valuation,  is  within  the  GAAP 
framework  or  meets  the  complete 
requirements  for  full  and  fair  disclosure. 

This  initial  regulatory  flexibility 
analysis  is  being  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Executive  Order  12612 

Executive  Order  12612  requires  NCUA 
to  consider  the  effect  of  its  actions  on 
state  interests.  Section  702.3  already 
applies  to  federally-insured  state 
chartered  credit  unions.  The  proposed 
amendment  will  affect  the  way  these 
credit  unions  account  for  loan  losses. 
The  fact  that  the  change  will  bring  credit 
unions  closer  to  GAAP  ameliorates  any 
minimal  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

List  of  Subjects  in  12  CFR  Part  702 

Credit  unions.  Reporting  and 
recordkeeping  requirements.  Reserves. 

By  the  National  Credit  Union 
Administration  Board  on  )une  23. 1992. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  part  702  as  follows: 

PART  702— RESERVES 

1.  The  authority  citation  for  part  702 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1762  and  17S6. 
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2.  Section  702.3(c)(2)  is  revised  to  read 
as  follows: 

§  702.3    Full  and  fair  disclosure  required. 

*  *        *        *        • 

(c)  *  *  * 

(2)  As  a  minimum,  adjustments  to  the 
valuation  allowance  for  loan  losses 
shall  be  made  prior  to  the  distribution  or 
posting  of  any  dividend  to  the  accounts 
of  members  so  that  the  valuation 
allowance  established  fairly  presents 
the  value  of  loans  and  probable  losses 
for  all  categories  of  loans.  The  valuation 
allowance  must  encompass: 

(i)  Specifically  identified  doubtful  or 
troubled  loans; 

(ii)  Pools  of  classified  loans; 

(iii)  Pools  of  unclassified  loans 
(consumer,  credit  card,  mortgage, 
business,  etc.): 

(iv)  Pools  of  credit  instruments 
(standby  letters  of  credit  and  other 
commitments  to  lend,  notes  and' 
contracts  receivable);  and 

(v)  A  general  portion,  as  needed,  for 
all  other  loans  and  credit  instruments. 

•  •        *        *        • 

[FR  Doc.  92-15256  Filed  6-29-92:  8:45  am] 

BILLING  C00€  7535-01-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 

(Summary  Notice  No.  PR-92-7) 

Petition  for  Rulemaldng;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CF^  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness'of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in -the  sumntary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 


dates:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  31. 1992. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No 800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT 
Angela  M.  Washington.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-5571. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  S  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington.  DC,  on  June  23, 1992. 
Deborah  E.  Swank, 

Acting  Manager.  Program  Management  Staff, 
Office  of  the  Chief  Counsel. 

Petitions  for  Rulemaking 

Docket  No.:  26603. 

Petitioner:  National  Air 
Transportation  Association. 

Regulations  Affected:  14  CFR  158.11. 

Description  of  Petition:  Section  158.11 
allows  a  public  agency,  when  applying 
for  the  authority  to  impose  a  passenger 
facility  charge  (PFC),  to  request  not  to 
require  the  collection  of  the  PFC  by  any 
class  of  air  carriers  or  foreign  air 
carriers  in  the  class  constitutes  no  more 
than  one  percent  of  the  total  number  of 
passengers  emplaned  annually  at  the 
airport  at  which  the  PFC  is  to  be 
imposed.  The  petitioner  would  remove 
the  one  percent  threshold,  consequently 
allowing  a  public  agency  to  request  that 
any  class  of  air  carrier  or  foreign  air 
carrier  not  be  required  to  collect 
passenger  facility  charges. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  believes  that  on-demand 
air  charter  operations  conducted  under 
part  135  of  the  FAR  should  be  excluded 
from  ;he  requirement  for  collecting  a 
PFC.  This  position  was  based  on  the 
petitioner's  view  that  the  legislation 
authorizing  PFC's  is  clearly  directed  at 
the  scheduled  airlines  and  not  air  taxis; 
that  there  is  excessive  administrative 
burden  to  collect  the  fee  from  air  taxi 
flights;  and  that  there  is  an  extremely 


small  return  from  collecting  PFC's  from 
on-demand  air  charter  operators. 
Disposition:  Denied  on  June  11. 1992. 

Docket  No.:  2ff723. 

Petitioner:  Mr.  Sol  Rothkopf. 

Regulations  Affected:  14  CFR 
91.119(d). 

Description  of  Petition:  Petitioner 
would  amend  the  regulations  to  require 
that  helicopters,  when  flying  over 
congested  areas,  be  operated  above  the 
same  minimum  altitude  required  of  other 
types  of  aircraft.  The  petitioner  asserts 
that  this  amendment  would  ndt  in  any 
way  limit  the  location  of  landings  or 
take-offs. 

Petitioner's  Reason  for  the  Request- 
The  petitioner  asserts  that  the  purpose 
of  this  proposed  amendment  is  to 
mitigate  the  negative  impact  of  noise  on 
the  public's  quality  of  life  caused  by 
extremely  low  altitude  helicopter 
operations. 

(FR  Doc.  92-15289  Filed  6-29-92;  8:45  am) 

BiLUNG  COOE  MtO-13-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  290&-AF81 

Procedural  Due  Process  and  Appellate 
Rights 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Proposed  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
procedural  due  process  and  appellate 
rights.  This  proposed  amendment  is 
necessary  because  the  current 
regulations  limit  locations  at  which  VA 
may  hold  claimant  hearings.  The 
intended  effect  of  this  amendment  is  to 
allow  the  Veterans  Benefits 
Administration  (VBA)  greater  flexibility 
in  providing  hearing  locations  for 
claimants  desiring  a  hearing. 
dates:  Comments  must  be  received  on 
or  before  July  30, 1992.  Comments  will 
be  availaole  for  public  inspection  until 
August  10, 1992.  The  amendment  is     , 
proposed  to  be  effective  the  date  of 
publicalion  of  he  final  rule. 
ADDRESSES:  In'erested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 


Fedwal  Regwter  /  Voh:  57.  No.  126  /  Tnesday.  June  30.  1992  /  Proposed  Rules 


29053 


public  inspection  only  in  the  Veterans 
Services  Unit,  roam  170,  at  the  above 
address  between  the  hours  of  6  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  August  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Bieset,  Jr.,  Consultant,  Regulations 
Staff,  Compensation  and  Pension 
Sen-ice,  Veterans  Benefits 
Administration,  (202)  233-3005. 

StJ^PLEMENTARY  INFORMATTON:  If  a 

claimant  requests  a  hearing  on  an  issue 
pending  before  VBA,  38  CFR  3.103(c)(1) 
provides  that  the  hearing  will  be  held 
"in  the  VA  office  having  original 
jurisdiction  over  the  claim  or  at  the  VA 
office  nearest  the  claimant's  home 
having  adjudicative  functions".  The 
current  regulation  does  not  allow  VA 
sufficient  flexibility  to  provide  hearings 
at  alternative  sites,  such  as  VA  medical 
centers  or  other  federal  buildings,  even 
though  such  an  option  would  allow  VBA 
to  better  serve  its  claimants. 

We  propose  to  ease  this  restriction 
and  to  allow  VBA  managers  the  latitude 
to  authorize  hearings  at  remote  sites, 
subject  to  available  resources,  by 
amending  §  3.103(c)(1).  We  are  also 
amending  the  reference  to  §  19.174  that 
appears  in  the  first  sentence  of 
§  3.103(c)(1)  to  conform  with  final  Board 
of  Veterans  Appeals  (BVA)  regulations 
published  on  February  3. 1992  (57  FR 
4088-4130). 

We  propose  to  make  this  amendment 
of  S  3.103(c)(1)  effective  the  date  of 
pubhcation  of  the  final  rule.  The 
Secretary  finds  good  cause  for  doing  so 
since  this  amendment  relieves  a 
restriction  and  will  not  work  to  the 
detriment  of  any  claimant.  This  decision 
is  fully  consistent  with  VA's 
longstanding  policy  to  administer  the 
law  under  a  broad  interpretation  for  the 
benefit  of  veterans  and  their  dependents 
(38  CFR  3.102). 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  801-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  UJS.C.  605(b). 
this  amendment  is  exempt  horn  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  nan-major  for  the 
following  reasons: 


(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  j 

The  Catalog  of  Federal  Doir^tic 
Assistance  program  numbers  are  64.100, 
64.101.  64.104.  64.105.  64.106,  64.109  and 
64J110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care.  Pensions.  Veterans. 

Approved:  May  27. 1992. 
Edward  ).  OenviBski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— AOJUOtCATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  105  Stat.  386:  38  U.S.C.  S01{a]. 
unless  otherwise  noted. 

§3.103    [Amended] 

2.  In  §  3.103(c)(1).  the  first  sentence, 
remove  the  numbers  '19.174",  and  add. 
in  their  place,  the  numbers  "20.1304". 

3.  In  fi  3.103(c)(1),  the  second 
sentence,  after  the  words  "claimant's 
home  having  adjudicative  functions," 
add  the  words  "or,  at  the  option  of  VA 
and  subject  to  available  resources,  at 
any  other  VA  facility  or  federal  building 
at  which  suitable  hearing  facilities  are 
available."  Remove  the  words  "and  will 
provide  VA  personnel"  and  add.  in  their 
place,  the  words  "VA  will  provide 
personnel". 

(FR  Doc.  92-15264  Filed  «-2»4>2;  8:45  am] 

BIUING  CODE  UM-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


ACTION:  Proposed  rule. 


40  CFR  Part  180 

P-300^  Fm.-SS46-Sl 


[OPI 


Perfluidone;  Proposed  Revocation  of 
Toteranoes 

agency:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  document  proposes  the 
revocation  of  tolerances  listed  in  40  CFR 
180.165  for  residues  of  the  herbicide 
perfluidone  (l.l.l-trifluoro-/V-(2-methyl- 
4-(phenyIsulfonyl)phenyl]- 
mefhanesulfonamide) 
in  or  on  the  raw  agricultural  commodity 
cottonseed.  EPA  is  initiating  this  action 
because  all  uses  of  perfluidone  on 
growing  cotton  have  been  cancelled  and 
the  related  tolerance  for  cottonseed  is 
no  longer  necessary. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300229],  must  be  received  on  or  before 
August  31. 1992. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  Section. 
Field  Operations  Division  (H750eC). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
SL.  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128. 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  wiQ  be  available  for  public 
Inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Killian  Swift.  Registration  Division 
(H-7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm. 
724B.  CM#2, 1921  Jefferson  Davis 
Highway,  Arhngton,  VA  22202.  (703)- 
305-5317. 

SUPPLEMENTARY  INFORMATION:  The 

herbicide  perfluidone  was  initially 
registered  in  1976  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  for  use  on  cotton;  however, 
the  herbicide  has  never  been 
commercially  manufactured  or  marketed 
in  the  United  States.  In  July  1984.  the 
only  registrant  voluntarily  cancelled  the 
registration  of  perfluidone  on  cotton; 
thus,  there  are  no  registered  food  or  feed 
crop  uses  for  this  pesticide  chemical. 
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The  tolerances  under  the  Federal 
Fo6d,  Drug,  and  Cosmetic  Act  for 
perflukione  on  cottonseed  were 
obtained  in  conjunction  with  the  FIFRA 
registration.  EPA  has  no  information  to 
suggest  that  perfluidone  is  used  on  food 
exported  to  the  U.S.  

Since  a  tolerance  under  the  FFDCA  is 
generally  not  necessary  for  a  pesticide 
chemical  that  is  not  registered  for  the 
particular  food  use,  EPA  now  proposes 
to  revoke  the  tolerance  in  40  CFR 
180.165  for  residues  of  perfluidone  in  or 
on  cottonseed. 

Since  perfluidone  was  never  marketed 
for  use  on  cotton  and  is  no  longer 
registered  for  this  use.  there  is  no 
anticipation  of  a  residue  problem  due  to 
environmental  contamination. 
Consequently,  no  action  level  will  be 
recommended  to  replace  the  cottonseed 
tolerance  upon  its  revocation. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  as  amended,  which  contains 
perfluidone  may  request  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  tp  revoke  the  tolerance  in  or  on 
cottonseed  listed  in  40  CFR  180.165  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 

Eroposed  regulation.  Comments  must 
ear  a  notation  indicating  the  document 
control  number.  (OPP-30C229].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 
the  Agency  has  analyzed  the  ccsts  and 
benefits  of  this  proposal.  This  analysis 
is  available  for  public  inspection  in  Rm. 
1128,  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291.  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
■  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposed  rule  is  not  a  m.ajor 
regulatory  action,  i.e..  it  will  not  have  an 
annual  effect  on  the  economy  of  a  least 
$100  million,  will  not  cause  a  major 
increase  in  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises. 


This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354.  94  Stat.  1164;  5 
U.S.C.  601  et  seq.).  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  registrations  for  use  of 
perfluidone  on  cotton  were  voluntarily 
cancelled  by  the  registrant  in  July  1984. 
it  is  anticipated  that  little  or  no 
economic  impact  would  occur  at  any 
level  of  businesFenterprises  if  the 
cottonseed  tolerance  were  revoked. 

Accordingly.  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  analysis  under  the 
Regulatory  Flexibihty  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  conunodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  10. 1992.  - 

Victor  ].  Kirom, 

Acting  Msistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  340a  and  371. 

§  ie0.165    [Removed] 

2.  By  removing  §  180.165  Perfluidone: 
tolerances  far  residues. 

[FR  Doc.  92-14849  Filed  6-29-92;  8:45  amj 
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40  CFR  Part  180 
[OPP-300228,  FRL-3845-9] 

Nitrapyrin;  Proposed  Revocation  of 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  This  document  proposes  the 
revocation  of  tolerances  listed  in  40  CFR 
180.350  for  the  combfned  residues  of  the 
soil  microbicide  nitrapyrin  (2-chloro-2- 
(trichloromethyUpyridine)  in  or  on  the 
raw  agricultural  commodities  rice  grain 
and  rice  straw.  EPA  is  initiating  this 
action  because  all  registered  uses  of 
nitrapyrin  on  rice  have  been  voluntarily 
cancelled. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300228].  must  be  received  on  or  before 
August  31. 1992. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  Section. 
Field  Operations  Division  (H7506C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460.  In 
person,  bring  conjments  to:  Rm.  1128. 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information ' 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  conuncnt  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Patricia  Crilchlow.  Registration 
Division  (H-7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  724B.  CM#2. 1321  Jefferson 
Davis  Highway.  Arlington,  VA  22202. 
(703)-305-5226. 

SUPPLEMENTARY  INFORMATION:  In 
January  1986.  pursuant  to  a  submission 
by  the  registrant  for  nitrapyrin,  EPA 
authorized  the  amendment  of  all 
registrations  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  for  nitrapyrin  products  to 
delete  the  directions  for  use  on  the 
growing  crop  rice. 

The  tolerances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  for 
nitrapyrin  on  rice  grain  and  straw  were 
obtained  in  conjunction  with  the  FIFRA 
registration.  EPA  has  no  information  to 
suggest  that  nitrapyrin  is  used  on  food 
exported  to  the  U.S. 
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Since  nitrapyrin  is  no  longer 
registered  for  use  on  rice,  and  a 
tolerance  is  generally  not  necessary  for 
a  pesticide  chemical  which  is  not 
registered  for  the  particular  food  use. 
EPA  now  proposes  to  revoke  the 
tolerances  listed  in  40  CFR  180.350  for 
residues  of  nitrapyrin  in  or  on  rice  grain 
and  rice  straw. 

Since  it  is  unlikely  that  nitrapyrin 
would  persist  in  soil  for  more  than  5 
years  and  since  its  registrations  for  use 
in  rice  production  as  a  soil  microbicide 
were  voluntarily  cancelled  more  than  5 
years  ago,  there  is  no  anticipation  of  a 
residue  problem  due  to  environmental 
contamination.  Consequently,  no  action 
levels  will  be  recommended  to  replace 
the  tolerances  upon  their  revocation. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended,  which  contains 
nitrapyrin  may  request  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  to  revoke  tolerances  in  or  on 
rice  grain  and  rice  straw  listed  in  40  CFR 
180.350  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  lOPP-300228].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act, 
the  Agency  has  analyzed  the  costs  and 
benefits  of  this  proposal.  This  analysis 
is  available  for  public  inspection  in  Rm. 
1128.  at  the  address  given  above. 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Agency  must  determine  whether  a 
proposed  regulatory  action  is  "major" 
and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  proposal  rule  is  not  a  major 
regulatory  action,  i.e.,  it  will  not  have  an 
annual  effect  on  the  economy  of  a  least 
$100  million,  will  not  cause  a  major 
increase  in  prices,  and  will  not  have  a 
significant  adverse  effect  on  competition 
or  the  ability  of  U.S.  enterprises  to 
compete  with  foreign  enterprises. 


This  proposed  rule  has  beenreviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 

Regulatory  FlexilMHty  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L  96-354,  94  Stat.  1164;  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  registrations  for  use  of 
nitrapyrin  on  growing  rice  were 
voluntarily  cancelled  by  the  registrant  in 
January  1986,  it  is  anticipated  that  little 
or  no  economic  impact  would  occur  at 
any  level  of  business  enterprises  if  these 
tolerances  were  revoked. 

Accordingly,  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  analysis  under  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  10, 1992. 

Victor  |.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— (AMENDED] 

1.  Tlie  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.3S0    [Amended] 

2.  Section  1B0.350  Nitrapyrin: 
tolerances  for  residues  is  amended  in 
paragraph  (a)  by  removing  the  entries 
"Rice,  grain"  and  "Rice,  straw." 

(FR  Doc.  92-14850  Filed  6-29-92;  8:45  ami 
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40  CFR  Part  180 
[OPP-300246;  FRL  4050-4] 

Sllvex;  Proposed  Revocation  of 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  the 
revocation  of  tolerances  and  interim 
tolerances  listed  in  40  CFR  180.319  and 
180.340  for  the  residues  of  the  herbicide 
and  plant  regulator  silvex  [2-(2.4,5- 
trichlorophenoxy)propionic  acid)  in  or 
on  various  raw  agricultural 
commodities.  EPA  is  initiating  this 
action  because  all  registered  uses  of 
silvex  have  been  canceled. 

DATES:  Written  comments,  identified  by 
the  document  control  number  [OPP- 
300246],  must  be  received  on  or  before 
(insert  date  60  days  after  publication  in 
the  Federal  Register). 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Room  1128.  CM  *2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  subTmtted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Otherwise,  ail 
written  comments  will  be  available  for 
public  inspection  in  Room  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATK>N  CONTACr  By 

mail:  Patricia  Critchlow,  Registration 
Division  (H7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Room  716,  CM 
#2, 1921  Jefferson  Davis  Highwiiy. 
Ariington.  VA  22202,  (703)  305-5226. 

SUPPLfMENTARY  INFORMATION:  EPA 

published  in  the  Federal  Register  of 
October  18. 1983  (48  FR  48434).  a  Notice 
of  Intent  to  Cancel  registrations  of 
pesticide  products  containing  silvex  [2- 
(2,4,5-trichlorophenoxy)propionic  acid), 
labeled  for  use  on  any  site  not  already 
the  subject  of  an  earlier  Emergency 
Suspension  Order  and  Notice  of  Intent 
to  Cancel  (March  15, 1979).  which  was 
finalized  on  January  30, 1985.  This  1983 
Notice  of  Intent  to  Cancel  became  a 
final  cancellation  order  on  February  11. 
1985.  Several  food  uses  with  established 
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tolerances  were  among  the  uses 
canceled;  these  food  uses  were  rice, 
sugarcane  and  orchard  crops  (apples, 
pears,  plums  (prunes)).  Continued 
distribution  and  sale  of  existing  stocks 
of  silvex  products  labeled  for  the 
canceled  uses  was  allowed  for  no  more 
than  1  year  from  the  cancellation  date. 
End  users  who  held  silvex  products 
labeled  for  both  suspended  and  non- 
suspended  uses  at  the  time  of  the 
suspension  order  could  subsequently 
use,  and  could  continue  to  use.  such 
products  for  any  nonsuspended  use 
appearing  on  the  label.  Since  sale  of 
existing  stocks  of  silvex  products  was 
stopped  over  7  years  ago,  EPA  believes 
that  no  further  use  of  silvex  exists. 
However,  because  of  the  existing  stocks 
provision,  this  cannot  be  confirmed. 
Therefore,  the  Agency  is  publishing  this 
proposed  rule  so  that  those  who  might 
be  affected  are  afforded  the  opportunity 
to  comment  on  the  action. 

Because  silvex  is  no  longer  registered 
for  use  on  any  food  crops,  and  since  a 
tolerance  is  generally  not  necessary  for 
a  pesticide  chemical  which  is  not 
registered  for  the  particular  food  use, 
EPA  now  proposes  to  revoke  the 
tolerance  listed  in  40  CFR  180.340  for 
residues  of  silvex  in  pears  and  the 
interim  tolerances  listed  in  40  CFR 
180.319  for  residues  of  silvex  in  apples, 
plums  (prunes),  rice  and  sugarcane. 

Since  silvex  is  not  considered  a 
persistent  chemical  and  the  related  uses 
were  canceled  so  many  years  ago,  there 
is  no  anticipation  of  a  residue  problem 
due  to  environmental  contamination. 
Consequently,  the  Agency  will  not 
recommend  action  levels  to  replace  the 
tolerances  upon  their  revocation. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenficide 
Act,  as  amended,  containing  silvex  may 
request  by  [30  days  after  publication  of 
this  document  in  the  Federal  Register] 
that  this  rulemaking  proposal  to  revoke 
silvex  tolerances  and  silvex  interim 
tolerances  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 


408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Further,  EPA 
requests  interested  persons  to  submit 
information  pertaining  to  whether  silvex 
is  used  in  foreign  countries  and  may  be 
present  in  or  on  commodities  grown  in 
these  countries  and  imported  into  the 
United  States.  Comments  must  bear  a 
notation  indicating  the  document  control 
number.  [OPP-300246].  All  written 
comments  filed  in  response  to  this 
document  will  be  available  in  the  Public 
Response  Section,  at  the  Virginia 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  hohdays. 

The  Agency  has  conducted  an 
analysis  in  order  to  satisfy  requirements 
as  specified  by  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act.  This 
analysis  is  available  for  public 
inspection  in  Room  1128,  at  the  Virginia 
address  given  above. 

I.  Executive  Order  12291 

Section  3(b)  of  Executive  Order  12291 
requires  the  Agency  to  initially 
determine  whether  a  proposed 
regulatory  action  being  proposed  or 
issued  is  a  "major"  rule  as  defined  by 
section  1(b)  of  the  Executive  Order  and 
therefore  subject  to  the  comprehensive 
procedures  for  conducting  a  Regulatory 
Impact  Analysis.  The  Agency  has 
determined  that  this  proposed  rule  is  not 
a  major  regulatory  action.  It  will  not 
have  an  annual  effect  on  the  economy  of 
at  least  $100  million,  nor  cause  a  major 
increase  in  costs  and  prices,  and  it  will 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.  enterprises  to  compete  with  foreign 
enterprises  in  domestic  or  export 
markets. 

This  proposed  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  as  required  by  E.0. 12291. 


II.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601  et  seq.)'and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  small 
businesses,  small  organizations  and 
small  governmental  jurisdictions. 

This  regulatory  action  is  intended  to 
prevent  the  sale  of  food  commodities 
containing  pesticide  residues  where  the 
subject  pesticide  has  been  used  in  an 
unregistered  or  illegal  manner. 

Since  all  registrations  for  use  of  silvex 
were  canceled  in  October  1983,  it  is 
anticipated  that  little  or  no  economic 
impact  would  occur  at  any  level  of 
business  enterprises  if  these  tolerances 
were  revoked. 

Accordingly,  I  certify  that  this 
regulatory  action  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  10, 1992. 

Victor  |.  kimm. 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  thai  40  CFR 
chapter  I,  subchapter  E,  part  180  be 
amended  as  follows: 

PART  160-(  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.319    lAMENDEDl 

2.  In  the  table  to  S  180.319  by 
removing  the  entry  for  silvex  from  the 
list. 

'§  180.340    [REMOVED]  ' 

3.  By  removing  §  180.340. 

|FR  Doc.  92-14852  Filed  6-29-92;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

NASCO  Machines:  Intent  To  Grant  an 
Exclusive  Patent  License 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  intent; 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  an  exclusive  patent  license  to 
NASCO  Machine.  Flagstaff.  Arizona,  on 
U.S.  Patent  Application  Serial  No.  07/ 
712.226.  "Greenhouse  lUuminatron 
System,"  filed  June  7, 1991.  Notice  of 
Availability  was  given  in  the  Federal 
Register  on  December  17, 1991. 
dates:  Comments  must  be  received  on 
or  before  August  31, 1992. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions. 
Beltsville  Agricultural  Research  Center. 
Baltimore  Boulevard,  Building  005,  room 
403.  BARC-W.  Beltsville,  Maryland 
20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above: 
telephone:  301/504-6786. 
SUPPLEMENTARY  INFORMATION:  The 
USDA-ARS  intends  to  grant  an 
exclusive  hcense  to  practice  the 
aforementioned  invention.  Patent  rights 
to  this  invention  are  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  Agriculture.  It  is  in 
the  public  interest  to  so  license  this 
invention  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public.  The 
prospective  exclusive  patent  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 


exclusive  patent  license  may  be  granted 
unless,  within  sixty  days  from  the  date 
of  this  published  Notice,  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
W.H.  Talient, 
Assistant  Administrator. 
[FR  Doc.  92-15284  Filed  6-29-92;  8:45  am) 

BaUNCCOOE  3410-03-M 


TANADA  Corp;  Intent  To  Grant  Co- 
Exclusive  Patent  Licenses 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  co-exclusive  licenses  to 
TANADA  Corporation.  Fresno. 
California,  and  Tre'ce'  Inc.,  Salinas. 
California,  on  U.S.  Patent  Application 
Serial  No.  07/765.732.  "PVC/Twine 
Dispenser  for  (-f-)— Disparlure."  filed 
September  26, 1991.  Notice  of 
Availabihty  for  this  invention  was  given 
in  the  Federal  Register  on  December  17, 
1991. 

DATES:  Comments  must  be  received  on 
or  before  August  31, 1992. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions, 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard,  Building  005,  room 
403.  BARC-W,  Beltsville,  Maryland 
20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone  301/504-6786. 
SUPPLEMENTARY  INFORMATION:  The 
USDA-ARS  intends  to  grant  co- 
exclusive  patent  licenses  to  practice  the 
aforementioned  invention.  Patent  rights 
to  this  invention  are  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretarj'  of  Agriculture.  It  is  in 
the  public  interest  to  so  license  this 
invention  as  said  companies  have 
submitted  complete  and  sufficient 
applications  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public.  The 
prospective  co-exclusive  licenses  will  be 


royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective  co-  ~ 
exclusive  licenses  may  be  granted 
unless,  within  sixty  days  from  the  date 
of  this  published  Notice.  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  licenses 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
W.H.  TaUent. 
Assistant  Administrator. 
|FR  Doc.  92-15261  Filed  6-29-92;  8:45  am] 

BILLING  CODC  3410-03-M 


Forest  Service 

Key  Mining  Project,  Colville  National 
Forest,  Ferry  County,  Washington; 
Intent  To  Prepare  an  Environmental 
impact  Statement 

agency:  Forest  Service.  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  This  is  a  revision  to  the 
notice  of  intent  to  prepare  and 
environmental  impact  statement  (EIS) 
for  Key  Mining  project  published 
October  10. 1991  in  the  Federal  Register 
(56  FR  51198).  The  purpose  of  this 
revision  is  to  better  reflect  project 
location  in  the  EIS  title.  This  notice      ^ 
revises  the  EIS  title  to  "Kettle  River  Key 
Project  Expansion." 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
should  be  directed  to  Patricia  Egan, 
District  Ranger.  P.O.  Box  468.  Republic, 
Washington  99166.  ph  (509)  775-3305. 

Dated:  June  12. 1992. 
Edward  L.  Sdiultz, 

Forest  Supervisor. 

|FR  Doc.  92-15275  Filed  6-29-92;  8:45  am| 

BILLING  COOE  3410-M-M 


East  End  Salvage  Sales  and 
Restoration  Projects,  Umatilla  National 
Forest,  Grant  and  Morrow  Counties, 
OR 

AGENCY:  Forest  Ser\ice.  USDA. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 
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summary:  The  USDA  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  for  four  to  eight  salvage 
sales,  and  rehabilitation  projects,  within 
the  Potamus.  Swale,  and  Bald  Mountain 
planning  areas.  The  EIS  will  tier  to  the 
1990  Land  and  Resource  Management 
Plan  (Forest  Plan)  EIS  and  incorporate 
the  Forest  Plan,  which  provides  the 
overall  management  direction  for  the 
area.  The  Forest  Service  proposed 
action  will  be  in  compliance  with  this 
direction.  The  planning  areas  are 
located  on  the  Heppner  Ranger  District, 
approximately  30  miles  southeast  of 
Heppner.  Oregon,  and  include  81,330 
acres.  They  include  the  Bear.  Cabin, 
Upper  and  Lower  Di'ch,  Mallory.  Upper 
and  Lower  Potamus,  Little  Potamus. 
Swale,  and  Willow  Creek  drainages. 
The  drainage  boundaries  also  enclose 
the  Potamus  Roadless  Area  and  portions 
of  the  Skookum  Roadless  Arpa,  both  of 
which  were  considered  but  not  selected 
for  wilderness  designation;  however, 
there  will  be  no  activity  in  the  roadless 
areas.  The  Forest  Service  proposal 
includes:  (1)  Salvage  of  insect-  and 
disease-damaged  tunber,  (2) 
development  of  associated  read 
systems,  and  (3)  rehabihtation  of  areas 
of  dead  and  dying  trees.  The  agency 
invites  written  comments  on  the  scope 
of  this  project.  In  addition,  the  agency 
gives  notice  of  this  analysis  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  planning  process  and 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writingby  July  13.  1992. 
AOORESSES:  Send  written  comments  and 
suggestions  concerning  the  management 
ot  this  area  to  Delanne  Ferguson. 
District  Ranger,  Heppner  Ranger 
District.  P.O.  Box  7,  Heppner.  Oregon 
97836. 

FOR  FURTHER  INFORMATION  CONTACr. 
Address  questions  about  the  proposed 
action  and  EIS  to  David  Kendrick. 
Project  Leader,  phone  (503)  676-9187. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Forest  Service  proposal  is 
to  salvage  dead  and  dying  timber 
resulting  from  spruce  budworm  insect 
infestation  and  to  initiate  rehabilitation 
projects  that  will  facilitate  reaching  the 
desired  future  condition  of  the  area.  The 
proposed  action  will  incorporate  the 
Forest  Plan,  as  amended,  which 
provides  goals,  objectives,  standards 
and  guidelines  for  the  various  activities 
and  land  allocations  on  the  forest. 

The  Forest  Plan  allocates  the  planning 
area  lands  into  twelve  management 
areas:  (1)  Wildlife  Habitat,  26%  (timber 
harvest);  (2)  Timber  and  Big  Game.  24% 


(timber  harvest):  (3)  Big  Game  Winter 
Range,  12%  (limited  timber  harvest);  (4) 
Timber  and  Forage,  12%  (timber 
harvest);  (5)  Grass-tree  Mosaic,  8% 
(limited  timber  harvest):  (6)  Dedicated 
Old  Growth,  4%  (no  timber  harvest);  (7) 
.Nonmotorized  Dispersed  Recreation,  3% 
(no  timber  harvest);  (8)  Riparian  (Fish 
and  Wildlife).  3%  (limited  timber 
harvest);  (9)  Viewshed  2,  2%  (limited 
timber  harvest);  (10)  Managed  Old 
Growth.  0.9%  (timber  harvest):  (11) 
Special  Interest  Area.  0.07%  (limited 
timber  harvest);  and  (12)  Developed 
Recreation,  0.03%  (limited  timber 
harvest).  Private  lands  (3,700  acres)  are 
also  included  within  the  planning  area 
boundary  (5%  of  the  area).  Although 
excluded  from  Forest  Service  activities, 
the  condition  of  private  lands  will  be 
considered  when  analyzing  potential 
cumulative  effects. 

The  three  planning  areas  were 
examined  in  separate  environmental 
analyses  which  were  completed  in  the 
spring  of  1992.  After  further 
consideration,  it  was  decided  that  an 
Environmental  Impact  Statement  (EIS) 
was  needed  for  the  combined  planning 
areas  in  order  to  disclose  potential 
significant  cumulative  effects.  The 
proposed  action  for  this  EIS  would 
harvest  64  million  board  feet  of  timber 
on  41,410  acres  and  would  not  construct 
any  new  road.  The  resulting  salvage 
sales  are  scheduled  for  offering  in  fiscal 
year  1993. 

The  major  preliminary  issues 
identified  to  date  include: 

1.  Wildlife  Habitat  (short-term  and 
long-term  considerations,  old  growth, 
cavity  users,  down  woody  debris,  big 
game  escapement/harassment,  big  game 
habitat  effectiveness,  open  road 
densities,  and  big  game  travel  corridors). 

2.  Wood  Fiber  Utilization. 

3.  Stand  Health  (mortality,  reduced 
tree  stocking  levels,  progression  to  the 
desired  future  condition). 

4.  Fire  Risk. 

5.  Fish  Habitat  (water  quality, 
quantity,  flow,  and  timing). 

6.  Visuals  (Roads  2103  and  53, 
Penland  Lake,  views  from  private 
lands). 

A  range  of  project  alternatives  will  be 
considered,  including  a  no-action 
alternative.  Based  on  the  issues 
gathered  through  scoping,  the  action 
alternatives  will  vary  in  (1)  the  amount 
and  location  of  acres  considered  for 
treatment  (2)  the  amount  of  road 
constructed  for  access,  (3)  the 
silvicultural  and  post-harvest  treatment 
prescribed,  and  (4)  the  number,  type, 
and  location  of  rehabihtation  projects. 

Scoping  was  conducted  for  each 
environmental  assessment  through 
letter,  newspaper  advertisements,  and  a 


public  meeting  on  November  30. 1989. 
The  projects  were  also  displayed  at  two 
District  open  houses  in  the  spring  and 
fall  of  1991.  Continued  scoping  and 
public  participation  efforts  will  be  used 
by  the  interdisciplinary  team  to  identify 
new  issues,  determine  alternatives  in 
response  to  the  issues,  and  determine 
the  level  of  analysis  needed  to  disclose 
potential  biologicl.  physical,  economic, 
and  social  impacts  associated  with  this 
project.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  other  agencies,  tribes, 
organizations,  and  individuals  that  may 
be  interested  in  or  affected  by  the 
proposed  actions.  This  information  will 
be  used  in  preparation  of  the  draft  EIS. 
The  scoping  process  includes:    - 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploration  of  additional 
altematives'tiased  on  the  issues 
identified  during  the  scoping  process. 

5.  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actionsj.The  draft  EIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (FJ'A) 
and  to  be  available  or  public  review  by 
August.  1992.  At  that  time,  copies  other 
draft  EIS  will  be  distributed  to 
interested  and  affected  agencies, 
organizations,  and  members  of  the 
public  for  their  review  and  comment. 
The  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  notice  appears  in  the 
Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
the  Umatilla  National  Forest  participate 
at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  drafts  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  may  be  waived  or 
dismissed  by  the  court.  City  ofAngoon 
V.  Model,  803  f.  2d  1016. 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
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Ham's,  490  F.  Supp.  1334. 1338  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45^ay  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  and  respond  to 
them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  October,  1992.  In  the  final 
EIS.  the  Forest  Service  is  required  to  be 
responsive  to  comments  received  during 
the  comment  period  for  the  draft  EIS. 
Jeff  D.  Blackwood,  Forest  Supervisor,  is 
the  responsible  official.  He  will  decide 
which,  if  any,  of  the  proposed  project 
alternatives  will  be  implemented.  His 
decision  and  reasons  for  the  decision 
will  be  documented  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
QFR  217). 

Dated:  June  IB,  1992. 
|eff  D.  Blackwood 

Forest  Supervisor,  Umatilla  National  Forest 

[FR  Doc.  92-15276  Filed^29-92;  8:45  am] 

BILLING  COOE  3410-1  t-M 


Couplet  Tinnber  Sale,  Umpqua  National 
Forest,  Douglas  County,  OR 

agency:  Forest  Service.  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA,  will  prepare 
an  environmental  impact  statement 
(EIS)  for  timber  harvest  in  the  Couplet 
Planning  Area.  The  purpose  of  the  EIS 
will  be  to  develop  and  evaluate  a  range 
of  alternatives,  including  a  no  action 
alternative,  which  respond  to  the  issues 
generated  during  the  scoping  process. 
This  proposal  is  in  accordance  with 
direction  set  forth  in  the  1990  Umpqua 
National  Forest  Land  and  Resource 
Management  Plan  which  provides  for 


timber  harvest  within  applicable 
standards,  guidelines,  and  management 
prescriptions;  and  will  be  in  compliance 
with  the  1990  Umpqua  National  Forest 
Final  Environmental  Impact  Statement 
and  the  1988  Final  Environmental 
Impact  Statement  for  Managing 
Competing  and  Unwanted  Vegetation. 
The  agency  invites  written  comments  on 
the  scope  of  this  project.  In  addition,  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  August  1. 1992. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  J.  Dan  Schindler,  District 
Ranger,  Diamond  Lake  Ranger  District. 
HC  60  Box  101.  Idleyld  Park.  Oregon 
97447. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  and  comments  about  this  EIS 
should  be  directed  to  Steve  Nelson, 
Acting  Timber  Management  Assistant, 
Diamond  Lake  Ranger  District,  HC  60 
Box  101.  Idleyld  Park,  Oregon  97447; 
phone  (503)  672-5469. 
SUPPIXMENTARY  INFORMATION:  The 

Couplet  EIS  Planning  Area  includes  the 
Couplet  Watershed  Analysis  Area 
(WAA)  located  within  the  Middle  North 
Umpqua  Resource  Scheduling  Area 
(RSA)  of  the  Umpqua  National  Forest. 
The  Couplet  planning  area  encompasses 
about  4,500  acres  of  National  Forest 
land  in  the  Copeland  Creek  drainage, 
south  of  Twin  Lakes  and  north  of  the 
boundary  between  the  Tiller  and 
Diamond  Lake  Ranger  Districts.  The 
planning  area  is  located  in  all  or 
portions  of  sections  14. 15. 16,  22.  23,  25, 
26,  27.  28,  34,  and  35,  T.27S..  R.2E.. 
Williamette  Meridian,  Douglas  County, 
Oregon. 

The  1990  Umpqua  National  Forest 
Land  and  Resource  Management  Plan 
allocates  the  Couplet  EIS  Planning  Area 
to  Management  Areas  1  and  10. 
Manage.ment  Area  1  focuses  upon 
providing  opportunities  for  unroaded 
recreation  primarily  in  a  semiprimitive 
environment.  Management  Area  10  is 
primarily  devoted  to  producing  timber 
on  a  cost  efficient,  sustainable  basis 
consistent  with  other  resource 
objectives. 

The  preliminary  issues  identified  to 
date  include  the  following: 

1.  How  will  timber  harvest  and  road 
construction  affect  water  quality  and  the 
beneficial  uses  of  water  from  the  area? 
The  primary  beneficial  use  is  for 
resident  and  downstream  anadromous 
fisheries. 


2.  Should  we  maintain  the  roadless 
character  of  this  part  of  the  Calf- 
Copeland  roadless  area  or  develop  it  for- 
timber  management?  The  resources 
affected  are  biological,  recreational,  and 
aesthetic. 

3.  What  level  of  timber  harvest  is 
appropriate  in  this  area  given  the  fact 
that  we  have  deferred  harvest  in  the 
past?  Within  this  issue  lies  our  ability  to 
provide  timber  for  local  economies  and 
meet  the  Forest  Plan  Standards  and 
Guidelines. 

The  proposed  action  is  to  harvest  292 
acres  containing  9.6  million  board  feet  of 
timber  (gross).  New  roads  would  need  to 
be  constructed  to  access  harvest  areas. 
Logging  systems  would  be  primarily 
skyline.  Silvicultural  prescriptions 
would  primarily  be  regeneration  harvest 
by  clearout. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal.  State,  and  local 
agencies;  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
information  will  be  used  in  preparation 
of  the  draft  EIS.  The  scoping  process 
includes  the  following: 

1.  Identification  of  issues,  defined  as 
unresolved  conflicts  concerning 
alternative  uses  of  available  resources. 

2.  Exploration  of  alternatives  to  the 
proposed  action  based  on  the  identified 
issues. 

3.  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

An  open  house  will  be  held  to  allow 
public  review  of  the  information 
gathered  to  date:  Umpqua  National 
Forest  Supervisor's  Office  in  Roseburg. 
Oregon  on  June  29. 1992  from  3  until  8 
p.m. 

Licenses  and  permits  required  to 
implement  the  proposed  action  are 
already  held  by  the  Forest  Service  who 
is  the  lead  agency  for  this  project. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June,  1993.  At  that 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members,  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register.  It 
is  very  important  that  those  interested  in 
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the  management  of  the  Umpqua 
National  Forest  participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
F.  2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Hertages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  mad  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  in  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  {Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  September,  1993.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS; 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Le-j  F. 
Coonce,  Forest  Supervisor,  Umpqua 
National  Forest,  is  the  responsible 
cfficial.  As  the  responsible  official  he 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  {36 
ere  part  217). 


Date:  June  19. 1992. 
Lm  F.  CooDCe. 

Forest  Supervisor. 

(PR  DOC.  92-15277  Filed  6-2»-92;  8:45  am) 

BILUNG  CODE  3410-11-M 


Radio  and  Television  Broadcast  Use 
Fee  Advisory  Committee 

agency:  Forest  Service.  USDA. 


action:  Notice  of  meeting. 


summary:  The  Radio  and  Television 
Broadcast  Use  Fee  Advisory  Committee 
will  meet  in  Washington,  DC.  on  July  14 
and  15, 1992,  from  9  a.m.  to  4  p.m.  The 
Conunittee  is  comprised  of  eleven 
members.  The  purpose  of  the  meeting  is 
for  the  Committee  to  review  information 
pertaining  to  fees  for  radio  and 
television  broadcast  use  on  pubhc  and 
National  Forest  System  lands.  The 
designated  Federal  official  on  the 
Committee  is  Gordon  H.  Small,  Director 
of  Lands,  USDA  Forest  Service.  Richard 
Spight,  Diablo  Communications,  Inc.. 
Point  Richmond,  California,  will  chair 
the  meeting,  which  is  open  to  public 
attendance;  however,  participation  is 
limited  to  Committee  members  and 
Forest  Service  and  Bureau  of  Land 
Management  personnel.  Persons  who 
wish  to  bring  communications  use  fee 
matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Executive  Secretary'  of  the 
Committee  before  or  after  the  meeting. 

DATES:  The  meeting  will  be  held  July  14 
and  15, 1992. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Agriculture, 
Administrative  Building,  12th  Street  and 
Jefferson  Drive  SW.,  Washington,  DC 
20250.  The  meeting  will  be  held  in  room 
104  A  on  July  14,  and  in  room  108  A  on 
July  15. 

Send  written  comments  to  J.  Kenneth 
Myers,  Executive  Secretary,  Radio  and 
Television  Broadcast  Use  Fee  Advisory 
Committee,  c/o  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington,  DC  20090- 
6090,  (202)  205-1248. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brent  Handley,  Lands  Staff,  (202)  205- 
1264. 

Dated:  June  26, 1992. 
James  C.  Overbay, 

Deputy  Chief.  National  Forest  System. 
[PR  Doc.  92-15448  Filed  6-29-92;  845  am] 

BILUNQ  COOE  3410-11-M 


COiyiMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Cbhimbia  State 
Advisory  Committee 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  District  of 
Columbia  State  Advisory  Committee  to 
the  Commission  will  convene  at  12  Noon 
and  adjourn  at  2:30  pm  on  Friday,  July 
17, 1992,  Commission,  Headquarters, 
1121  Vermont  Avenue,  NW.,  Fifth  Floor 
Conference  Room.  512,  Washington,  DC 
20425.  The  purpose  of  the  meeting  to 
develop  a  project  proposal  to  study  data 
on  the  treatment  of  Hispanics  in  housing 
programs  in  the  District  of  Columbia. 

Persons  desiring  additional 
information,  or  plarming  a  presentation 
to  the  Committee,  should  contact  John  I. 
Binkley,  Director,  Eastern  Regional 
Office  at  (202)  523-5264.  TDD  (202)  376- 
8116.  Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  t.o  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  24. 1992. 
Carol-L«e  Hurley, 

Chief  Regional  Programs  Coordination  Unit. 
|FR  Doc.  92-15253  Filed  6-29-92;  8:45  am) 

B4LUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration. 

Title:  Approval  of  Triangular 
Transactions  Involving  Commodities 
Covered  by  a  U.S.  Import  Certificate. 

Agency  Form  Number:  No  forms  but 
requirement'j  are  found  at  EAR  section 
768.2(a){fl). 

OMB  Approval  Number:  0694-0009. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  b  reporting/recordkeeping 
hours. 

Number  of  Respondents:  10. 
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Avg  Hours  Per  Response:  30  minutes 
for  reporting  requirements  and  2  minutes 
for  recordkeeping. 

Needs  and  Uses:  U.S.  purchasers  of 
commodities  in  foreign  countries 
intending  to  resell  abroad  must  receive 
approval  from  BXA  before  making  a 
triangular  transaction  when  a  U.S. 
Import  Certificate  is  required. 

Affected  Public:  Businesses  and  other 
for-profit  institutions,  small  businesses 
and  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340,  Room  3208,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Agency:  Bureau  of  Export 
Administration. 

Title:  Delivery  Verification  Certificate. 

Agency  Form  Number  BXA-647P  and 
EAR  Section  768.3. 

OMB  Approval  Number:  0694-0016. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  57  repprting/recordkeeping 
hours. 

Number  of  Respondents:  200. 

Avg  Hours  Per  Response:  15  minutes 
for  reporting  requirements  and  1  minute 
for  recordkeeping. 

Needs  and  Uses:  Foreign  governments 
sometimes  require  U.S.  importers  of 
strategic  commodities  to  furnish  their 
foreign  supplier  with  a  U.S.  Delivery 
Verification  Certificate  validating  that 
the  commodities  shipped  to  the  U.S. 
were  in  fact  received.  This  procedure  is 
used  to  increase  the  effectiveness  of 
controls  over  exports  of  strategic 
commodities. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations.. 

Frequency:  Onjoccasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  d  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340,  R  )pm  3208.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Aditlinislration. 

Title:  Coast  Pilot 

Agency  Form  1 
77-3.  I 

OMB  ApprovalNumber:  0648-0007. 

Tyoc  of  Reque.it:  Extension  of  the 
expirarion  date  of  a  currently  approved 
collection. 

Burden:  250  hoixrs. 

Number  of  Respondents:  500. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Coast  Pilot 
reports  contain  essential  marine 


Report  Form. 
lumber:  NOAA  Form 


information  for  navigators  of  U.S. 
coastal  and  intra-coastal  waters  that 
cannot  be  shown  graphically  on  charts. 
The  form  is  used  to  obtain  data  for 
annual  revisions  of  the  reports  from 
Government  employees  and  private 
individuals. 

Affected  Public:  Individuals,  state  or 
local  governments,  businesses  or  other 
for-profit  institutions.  Federal  agencies 
or  employees,  non-profit  institutions, 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ron  Minsk.  (202) 
395-3084.  Room  3019,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Fishing  Vessel  and  Gear 
Damage. 

Agency  Form  Number:  NOAA  88-178. 

OMB  Approval  Number  0648-0094. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  8,000  hours. 

Number  of  Respondents:  400. 

A  vg  Hours  Per  Response:  20  hours. 

-Needs  and  Uses:  Application  is  used 
by  commercial  fishermen  to  file  claims 
under  section  10  of  the  Fishermen's 
Protective  Act.  The  purpose  of  the  fund 
is  to  compensate  fishermen  for  fishing 
vessel  or  fishing  gear  damage  or  loss 
caused  by  foreign  or  domestic  vessels. 

Affected  Public:  Individuals,  small 
businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Ron  Minsk,  (202) 
395-3084,  Room  3019,  New  Executive 
Office  Building,  Washington.  D.C.  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  Room  5327, 
_14th  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  OMB  Desk  Officer  as 
shown  above. 

Dated:  June  24. 1992. 
Edward  Micbals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Orgonjzaticn. 
[PR  Doc.  92-15349  Filed  6-29-P2;  8:45  am] 
BIUING  CODE  3510-CW-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Popula  Uon  Survey — 
November  1992  Voting  and  Registration 
Supplement. 

Form Number(s): CPS-l,  CPS-260. 
Type  of  Request:  New  collection. 
Burden:  1,380  hours. 
Number  of  Respondents:  69,000. 
Avg  Hours  Per  Response:  1  minute. 

Needs  and  Uses:  The  November 
Voting  and  Registration  Supplement  to 
the  Current  Population  Survey  is 
collected  once  every  two  years.  Data  is 
collected  on  voter  and  nonvoter 
behavior  and  correlated  with 
demographic  characteristics.  The 
supplement  yields  statistics  on  voter 
and  nonvoter  characteristics  and  current 
voter  trends  which  are  useful  for 
election  officials  who  formulate  policies 
relating  to  the  voting  and  registration 
process.  Data  are  also  used  by  colleges, 
political  party  committees,  research 
groups,  and  other  private  organizations. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Biennially. 

Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edwai-d  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312. 
14th  and  Constitution  Avenue,  NVv', 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  p'-oposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington"^  DC  20.^13. 

Dated;  June  23.  1992. 

*  Edward  Michals. 

Departmental  Forms  Clearance  Officer. 
Office  of  Manoiie.T.ent  and  Organization. 

|FR  Doc.  92-15303  Filed  6-20-92:  8:45  air.) 

BILUNG  COOC  3S10-07-M 
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International  Trade  Administration 

Notice  of  Antidumping  Order  Higti- 
Tenacity  Rayon  Filament  Yarn  From 
Germany 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  30.  1992. 
FOfl  rjRTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Cyntiiia  Thirumalai. 
Office  of  Antidumping  Investigations, 
Import  Administration.  International 
Trade  Administration.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230: 
Telephone:  (202)  377-1777  or  (202)  377- 
8498.  respectively. 

Order 

Scope  of  Order 

The  product  covered  by  this  order  is 
high-tenacity  rayon  filament  yam.  High- 
tenacity  rayon  filament  yam  is  a 
multifilament  single  yam  of  viscose 
rayon  with  a  twist  of  five  turns  or  more 
per  meter,  having  a  denier  of  1100  or 
greater,  and  a  tenacity  greater  than  35 
.  centinewtons  per  tex.  This  yam  is 
currently  classifiable  under  subheading 
5403.10.30.40  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
number  is  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act),  on  May  15, 1992,  the  Department  of 
Commerce  (the  Department)  made  its 
final  determination  that  high-tenacity 
rayon  filament  yam  from  Germany  is 
being  sold  at  less  than  fair  value  (57  FR 
21770,  May  22, 1992).  In  its  final 
determination,  the  Department  also 
found  that  critical  circumstances  exist 
with  respect  to  exports  from  Germany 
by  Akzo  Faser  AG.  On  June  18, 1992,  in 
accordance  with  section  735(d)  of  the 
Act,  the  Intemational  Trade 
Commission  notified  the  Department 
that  imports  of  high-tenacity  rayon 
filament  yarn  from  Germany  materially 
injure  a  U.S.  industry.  However,  the 
Commission  notified  the  Department 
that  critical  circumstances  do  not  exist 
with  respect  to  any  subject  imports.  As  " 
a  result  of  the  Commission's  negative 
critical  circumstances  determination, 
pursuant  to  section  735(c)(3)  of  the  Act, 
the  Customs  Service  will  refund  all  cash 
deposits  and  release  all  bonds  collected 
on  high-tenacity  rayon  filament  yam 
from  Germany  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 


after  November  20. 1992.  and  before 
February  20, 1992. 

Therefore,  in  accordance  with  section 
736  of  the  Act,  the  Department  will 
direct  the  Customs  Service  to  assess, 
upon  further  advice  by  the  administering 
authority,  anfidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  for  all  entries  of 
high-tenacity  rayon  filament  yam  from 
Germany.  These  antidumping  duties  will 
be  assessed  on  all  unliquidated  entries 
of  high-genacity  rayon  filament  yarn 
from  Germany  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  20. 1992.  the  date  on 
which  the  Department  published  its 
preliminary  determination  in  the  Federal 
Register  Customs  officers  must  require, 
at  the  same  time  as  importers  would 
normally  deposit  estimated  duties,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  follows: 


Producer  ■'manufacturef/exporter 


Margin 
percent 


Akzo  Faser  AG . 
All  Others 


24.58 
24.58 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
high-tenacity  rayon  filament  yarn  from 
Germany,  pursuant  to  section  736(a)  of 
the  Act.  Interested  parties  may  contact 
the  Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  June  2S,  1992. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  92-15424  Filed  6-29-92;  8:45  am) 

BILLING  CODE  3SI0-0S-M 


National  Institute  of  Standards  and 
Tectinology 

(Docket  No.  92658-2158] 
Technology  Development  Center 

agency:  National  Institute  of  Standards 
and  Technology,  Technology 
Administration,  Commerce. 

ACTION:  Notice  soliciting  statements  of 
interest  in  a  cooperative  arrangement 
with  pubUc  and/or  non-profit 
organizations  to  construct  and  operate  a 
technology  development  center. 


summary:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
intends  to  solicit  statements  of  interest 
to  enter  into  a  partnership  with  state 
and/or  local  governments  and/or  non- 
profit organizations  as  defined  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986  to  establish  a  multi- 
purpose technology  development  center 
at  NISTs  Gaithersburg.  Maryland 
location.  The  cost  of  construction  and 
operation  of  the  facility  would  be 
entirely  financed  by  the  non-Federal 
partners  but  could  ultimately  be 
operated  based  on  user  fees  and  rents. 
The  purpose  of  this  notice  is  to  publicize 
NIST's  intention  and  invite  state  and 
local  jurisdictions  and  non-profit 
organizations  willing  to  make  the 
requisite  investments  to  submit 
statements  of  interest  to  NIST.  This  is 
not  a  grant  program,  nor  a  procurement, 
action. 

DATES:  Comments  and  appropriate 
offers  to  participate  must  be  submitted 
on  or  before  August  31, 1992. 
ADDRESSES:  Statements  of  interest  and 
comments  should  be  addressed  to:  Dr. 
Donald  R.  Johnson.  Director.  Technology 
Services,  Bldg.  221.  room  A363. 
Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  of  a  programmatic  nature 
contact:  Mr.  Donald  W.  Corrigan, 
Associate  Director  for  Program 
Development.  Technology  Services.  301- 
975-4500. 

For  questions  of  a  legal  nature 
contact:  Mr.  Michael  R.  Rubin.  Deputy 
Chief  Counsel.  NIST,  301-975-2803. 
SUPPLEMENTARY  INFORMATION:  In  order 
to  be  successful,  the  technology 
development  center,  as  envisioned, 
would  need  to  have  significant  industry 
support  and  be  closely  related  to  one  of 
NISTs  primary  missions. 

Reliance  on  present  legal  authority  to 
support  such  an  innovative  arrangement 
of  this  scope  is  problematic.  We  are 
seeking  offers  while  also  pursuing 
needed  legislative  changes. 

In  the  event  that  NIST  receives  an 
appropriate  statement  of  interest,  NIST 
is  prepared  to  seek  additional  legislative 
authority  to  make  up  to  15  acres  on  its 
Gaithersburg  site  available  for  a 
technology  development  center.  While 
NIST  would  retain  title  to  the  property. 
NIST  is  willing  to  consider  the  needs  of 
the  proposers  as  to  the  terms  of  the 
arrangement  and  to  request  appropriate 
additional  authority  in  order  to  be 
responsive  to  the  needs  of  the 
proposers,  if  necessary. 

As  envisioned  by  NIST,  the 
technology  development  center 
proposed  by  any  state  or  local 
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government  or  non-profit  organization 
(or  combination  thereof)  would  have  to 
fulfill  certain  minimum  public  interests 
to  warrant  the  long  term  investment  of 
NIST's  land.  First,  it  would  have  to 
facilitate  the  transfer  of  NIST's  technical 
know-how  to  the  private  sector.  Second, 
it  would  have  to  fulfill  the  needs  of 
existing  industry.  Third,  it  would  have  to 
stimulate  the  growth  of  new  high 
technology  product-oriented  businesses 
in  that  industry. 

NIST  is  proposing  a  collaborative 
arrangement  to  fulfill  a  public  purpose. 
Proposers  may  accept  industry 
commitments  of  funds  to  them  (provided 
that  any  terms  of  such  commitments  are 
acceptable  to  NIST)  and  may  even 
propose  contracts  (provided  that  they 
are  approved  by  NIST)  to  fulfill  part  of 
their  collaborative  responsibilities. 
However,  the  center  would  be  operated 
for  the  public  good  in  such  a  manner 
that  any  profits  generated  through  the 
center  would  have  to  be  reinvested  for 
the  benefit  of  the  center. 

The  concept  for  the  proposed  Federal 
technology  development  center  includes 
three  basic  elements.  First,  there  would 
be  facilities  focussing  on  the  generic 
needs  of  the  existing  industries 
including  research  and  development, 
product  testing,  evaluation  and 
demonstration.  Education  and  training 
facilities  and  technology 
commercialization  activities  including 
market  research  would  also  be 
appropriate.  Second,  there  would  be 
space  available  (an  incubator)  to 
nurture  fledgling  new  high  technology 
product-oriented  companies.  Third, 
there  would  be  office  space  for  a  variety 
of  support  services  needed  to  operate 
the  center  and  enhance  the  effectiveness 
of  the  industry  facilities  and  the 
business  incubator. 

The  ultimate  success  of  the  proposed 
technology  development  center  would 
depend  on  many  factors.  Co-location  of 
a  service  center  and  the  incubator 
within  a  single  facility  would  offer  both 
financial  and  technical  synergy.  Shared 
facilities  significantly  reduce  the  overall 
operating  costs  and  the  proximity  of 
technical  programs  will  optimize  the 
opportunities  for  the  transfer  of  NIST 
know-how.  Quality  facilities  in  a  high 
technology  environment  are  important 
to  the  success  of  any  such  venture 
focusing  on  new  technology  companies. 

Geographic  location  may  be  equally 
important.  The  NIST  Gaithersburg  site 
has  all  the  required  features.  It  is 
centrally  located  in  the  Route  270 
technology  corridor.  It  has  good 
visibility  from  Route  270  and  full  access 
to  the  four  lanes  of  Muddy  Branch  Road 
via  an  existing  intersection  complete 
with  traffic  control.  Prime  industrial 


land  with  this  location  and  access 
would  be  highly  valued.  Zoning  should 
not  be  an  issue  and,  most  important  of 
all,  the  use  of  the  land  would  enable  the 
capital  investment  of  the  partners  lo  be 
used  to  construct  a  larger  facility  than 
would  otherwise  be  possible  if  the  cost 
of  the  land  were  included. 

Our  estimates  are  for  about  75,000 
square  feet  of  laboratory  and  office 
space  in  the  initial  phase  of 
construction.  We  anticipate  $7-8  million 
will  be  required  for  this  phase.  In 
addition,  we  would  expect  a  minimum 
commitment  by  the  proposers  of  $1 
million  in  initial  operating  expenses  for 
the  first  year  and  reasonable  assurances 
that  $1  million  could  be  available  for 
another  four  years  thereafter. 
Commitments  of  support  and 
participation  from  industry  should  be 
included  in  any  proposal.  Availability  of 
seed  capital  for  prototype  development 
stage  financing  as  well  as  a  revolving 
loan  fund  to  support  sales  by  the 
incubator  tenants  are  desirable. 

It  should  be  understood  that  once  the 
service  center  was  built  and  operating,  it 
would  have  to  be  open  to  all  willing  to 
pay  the  established  fees.  Similarly,  the 
incubator  would  be  open  to  all  new 
companies  meeting  the  established 
criteria. 

We  hope  that  the  proposed 
arrangement  can  ultimately  serve  as  a 
model  for  Federal  collaboration  on 
technology  diffusion  in  all  regions  of  the 
country  covering  a  variety  of  technology 
areas  with  a  number  of  Federal 
agencies. 

It  should  be  understood  by  any 
proposers  that  one  condition  of  any 
proposed  collaborative  agreement  will 
be  that  the  Federal  government  will  not. 
be  willing  to  relinquish  its  ultimate 
control  of  the  use  of  the  facilities  in  the 
event  that  the  collaborators  are  later 
unable  to  fulfill  their  commitment  to  the 
facility's  original  intended  purpose. 

Authority:  15  U.S.C.  272  et  seq. 

Dated:  June  24, 1992. 
John  W.  Lyons, 
Director. 
[FR  Doc.  92-15348  Filed  6-2^-92;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Permits 

AGCNCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Withdrawal  of  Application  for 
Permit  (P77#52). 

On  July  31, 1991,  notice  was  published 
in  the  Federal  Register  that  an 


application  for  a  permit  to  biopsy 
cetaceans  in  California  Current  waters 
had  been  received  from  the  National 
Marine  Fisheries  Service,  southwest 
Fisheries  Science  Center,  as  authorized 
by  the  Marine  Mammal  Protection  Act 
of  1972  (16  U.S.C.  1361-1407),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1544),  and  the 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  is  hereby  given  that  this  permit 
application  was  withdrawn  on  April  17, 
1992  and  the  withdrawal  request  has 
been  acknowledged  and  accepted. 

Documents  pertaining  to  this  permit 
application  are  available  for  review  in 
the  following  offices  by  appointment. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  Silver  Spring,  MD  20910 
(301/713-2289);  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90802-4213  (310/980-4016). 

Dated:  June  23. 1992. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc  92-15245  Filed  &-2»-92:  8:45  am] 
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National  Technical  Information 
Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR  404.7(a)(l)(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  Hcense  in  the  United  States 
to  practice  the  invention  embodied  in 
U.S.  Patent  No.  4.860.803  (Serial  No.  7- 
244.762)  titled  "Continuous  NITROX 
Mixer,"  to  Hj'perbarics  International, 
Inc.,  having  a  place  of  business  in  Key 
Largo.  FL  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NTIS  received  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consist'^nt  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 
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The  continuous  NITROX  mixer  is  a 
pre-calibra'ed,  continuous  flow,  gas 
mixing  System  and  a  method  which 
combines  pure  oxygen  and  air  at 
atmospheric  pressure,  to  create  a  final 
mixture  of  predetermined  composition. 
Constituent  gases  are  regulated  to  the 
same  pressure  and  temperature  before 
oxygen  is  metered  through  precision 
micro-metering  valves.  The  system 
proportions  the  amounts  of  each  gas  and 
delivers  the  final  mixture  to  a  common 
mixing  chamber.  Delivery  pressure  can 
be  adjusted  up  to  3000  PSI,  making  the 
system  suitable  for  filling  SCUBA  or 
storage  cylinders. 

The  availability  of  Patent  No. 
4.860,803  for  licensing  was  published  in 
the  Federal  Register.  Vol.  55.  No.  138.  p. 
29255  (July  18. 1990).  A  copy  of  the 
above-identified  patent  may  be 
purchased  from  the  Commissioner  of 
Patents  and  Trademarks,  Box  9. 
Washington.  DC  20231  for  $3.00  each 
(payable  by  check  or  money  order). 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L. 
Mark.  Center  for  Utilization  of  Federal 
Technology.  NTIS.  Box  1423.  Springfield. 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 
Douglas  |.  Campion. 
Center  for  the  Utilization  of  Federal 
Technology,  National  Technical  Information 
Service.  U.S.  Department  of  Commerce. 
[FR  Doc  92-15329  Filed  6-29-92;  8:45  am| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Speculative  Position  Umits— 
Exemptions  From  Commission  Rule 
1.81;  Comex  Proposed  Amendments  to 

Rules  4.47  and  4.43 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  exchange 

rule  changes;  request  for  comments. 

SUMMARY:  Exchanges  are  required  under 
Rule  1.61  of  the  Commodity  Futures 
Trading  Commission  ("CFTC"  or 
'•Commission").  17  CFR  1.61  (1991).  to 
establish  speculative  position  limits  for 
all  option  and  futures  contract  markets 
which  do  not  have  Commission-set 
speculative  position  limits. 
Nevertheless.  Commission  rule  1.61(e). 
17  CFR  1.61(e),  provides  that  an 
exchange  may  submit  for  Commission 
approval  exemptions  from  these 
requirements  which  are  consistent  with 


the  purposes  of  the  rule.  The  Commodity 
Exchange,  Inc..  ("Comex").  by  letters 
dated  June  5.  and  12. 1992. 
( "submission"),  submitted  for  the 
ComilTission's  approval,  under  Section 
5a(12)  of  the  Commodity  Exchange  Act. 
7  U.S.C.  7a(12)  (1986).  and  Commission 
rule  1.61(e).  proposed  amendments  to 
certain  of  Comex's  speculative  position 
limit  rules. 

In  particular.  Comex  has  proposed  to 
amend  Comex  rule  4.47  and  to  add  a 
new  4.48.  These  proposals  would 
"eliminate  position  limits  in  non-spot 
gold  and  silver  futures"  and  add  a 
position  accountability  standard  for 
speculative  positions  in  the  non-spot 
months  for  both  futures  and  options  on 
gold  and  silver.  The  proposed  position 
accountability  rule  provides  that  the 
"owner  or  controller  of  a  net  futures 
equivalent  position  in  gold  or  silver 
•  *  *  shall  promptly  supply  to  the 
Exchange  such  information  as  the 
Exchange  may  request  pertaining  to  the 
nature  and  size  of  the  position,  the 
trading  strategy  employed  with  respect 
to  the  position,  and  the  position  owner's 
or  controller's  hedging  requirements." 
The  rule  further  provides  that  a  trader 
whose  position  exceeds  6000  contracts 

agree[s].  upon  request  by  the  Board  or  the 
Control  Committee,  not  to  increase  the 
position  owned  or  controlled  as  of  the  time 
the  request  was  received  and  *  *  *  to 
comply  with  any  prospective  limit  prescribed 
by  the  Board  *  '  *  . 

The  spot-month  speculative  position 
limits  for  these  contracts  are  not 
proposed  to  be  modified. 

The  Commission  is  of  the  view  that 
obtaining  public  comment  on  these 
proposed  rule  amendments  will  aid  it  in 
its  consideration  of  the  Comex 
submission.  Accordingly,  the 
Commission  is  hereby  providing  notice 
of,  and  requesting  public  comment  on, 
these  proposed  exchange  rule 
amendments.  In  addition,  the 
Commission  is  requesting  public 
comment  on  the  criteria  which  it  deems 
relevant  to  its  consideration  of  such 
request  for  exemptions  under  this 
section. 

DATES:  Comments  must  be  received  by 
July  30. 1992. 

ADDRESSES:  Comments  should  be  sent 
to  the  Ccmmodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581.  attention:  Office 
of  the  Secretariat.  Reference  should  be 
made  to  "Speculative  Position  Limit 
Exemptions  (Comex)." 

FOR  FURTHER  INFORMATION  CONTACT 

Blake  Imel.  Deputy  Director,  or  Paul  M. 
Architzel.  Chief  Counsel.  Division  of 
Economic  Analysis.  Commodity  Futures 


Trading  Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  (202)  254-3201. 

SUPPLEMENTARY  INFORMATION: 
I.  Backf^und 

A.  Statutory  and  Regulatory  Background 

Speculative  position  limits  have  been 
a  Congressionally  mandated  tool  for  the 
regulation  of  futures  markets  for  over  a 
half-century.  In  particular.  Section  4a(l) 
of  the  Commodity  Exchange  Act.  7 
U.S.C.  6a(l)  (1982)  ("Act"),  provided  the 
Commission  with  the  authority  to: 

Fix  such  limits  on  the  amount  of  trading 
which  may  be  done  or  positions  which  may 
be  held  by  any  person  under  contracts  of  sale 
of  such  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market  as 
the  Commission  finds  are  necessary  to 
diminish,  eliminate,  or  prevent  such  burden 
•  *  '.  Nothing  in  this  section  shall  be 
construed  to  prohibit  the  Commission  from 
fixing  different  trading  or  position  limits  for 
different  commodities,  markets,  futures,  or 
delivery  months,  or  for  different  number  of 
days  remaining  until  the  last  day  of  trading  in 
a  contract  *  *  *. 

Section  4a(l)  of  the  Act. 

Consistent  with  this  statutory  scheme, 
the  Commission,  in  1981.  promulgated 
Rule  1.61.  46  FR  50938  (October  16, 1981). 
Rule  1.61  requires  exchanges  to 
establish  speculative  position  limits  for 
all  option  and  futures  contract  markets 
which  do  not  have  Commission-set 
speculative  position  limits.'  The 
commission  reasoned  that  rule  1.61 
would  assure  "that  the  exchanges  would 
have  an  opportunity  to  employ  their 
knowledge  of  their  individual  contract 
markets  to  propose  the  position  limits 
they  believe  most  appropriate."  Id.  at 
50940.  Since  its  creation,  the 
Commission  periodically  has  reviewed 
its  policies  pertaining  to  both  Federal 
and  exchanges-set  speculative  position 
limits.* 


'  In  this  regard,  il  should  be  noted  that  the 
Commission  directly  administers  speculative 
position  limits  for  futures  contracts  on  those 
domestic  af^cultural  commodities  enumerated  in 
section  2{aHlHA)  of  the  Act  See.  17  CFR  150.2.  In 
contract  Commission  rule  1.81. 17  CFR  1.61  require* 
that  for  all  option  contractu,  and  for  futures 
coniracts  on  all  other  commodities,  exchanges 
adopt  and  enforce  speculative  position  limits. 
Exchange-set  speculative  position  limits  are 
approved  by  the  Commission  under  the  standards 
set  forth  in  rule  1.61  and  under  Section  5a(12)  of  the 
Act.  Section  4al5)  of  the  Act  provides  that  violation 
of  such  an  exchange-set  speculative  position  limit 
that  has  l)een  approved  by  the  Commission,  in 
addition  to  Ijcing  an  enforceable  violation  of 
exchange  rules,  is  also  a  violation  of  the  Act. 

•  For  a  discussion  of  the  Commission's  initiatives 
in  revising  its  speculative  position  limit  policies, 
.see.  57  FR  12766-67  (April  13. 1992).  The 
Commission's  efforts  in  this  regard  are  continuing. 
Most  recently,  the  Commission  proposed  revisions 
to  Federal  speculative  position  limits.  57  FR  12766. 

Continued 
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Commission  rule  1.61(a)(2]  establishes 
the  criteria  upon  which  exchanges  must 
set  speculative  position  limits  "that  will 
accomplish  the  purposes  of  this 
section."  17  CFR  1.61(a)(2)(1990).  Among 
these  criteria  are 

position  sizes  customarily  held  by 
speculative  traders  on  such  market  *  *  *.  In 
addition  to  the  above  or  upon  a 
determination  that  the  above  standard  is 
inappropriate  for  setting  such  limits,  a 
contract  market  may  base  its  determination 
on  other  factors  which  may  include  breadth 
and  liquidity  of  the  cash  market  underlying 
each  delivery  month  and  the  opportunity  for 
arbitrage  between  the  futures  market  and 
cash  market  in  the  commodity  underlying  the 
futures  contract. 

17  CFR  1.61(a)(2Kl991). 

In  addition,  Commission  Rule  1.61 
provides  for  certain  exemptions  from  the 
general  requirement  of  the  rule.  In 
particular,  Commission  Rule  1.61(e) 
provides  that: 

In  addition  to  the  express  exemptions 
speciHed  in  this  section,  a  contract  market 
may  provide  and  submit  for  Commission 
approval,  such  other  exemptions  from  its 
position  limits  adopted  pursuant  to 
paragraphs  (a)  or  (b)  of  this  section, 
consistent  with  the  purposes  of  this  section. 

17CFRl.ei(e)(1991). 

B.  Past  Exemptions  Under  Commission 
Ruh  1.61(e) 

The  Commission,  on  January  2, 1992, 
approved,  under  Section  5a(12)  of  the 
Act,  amendments  to,  and  deletions  of, 
certain  rules  of  the  of  Chicago 
Mercantile  Exchange  ("CME*) 
substituting  "position  accountability" 
for  speculative  position  limit  rules  for 
both  futures  and  options  on  futures 
contracts  on  three-month  Eurodollars 
and  several  foreign  currencies.  In 
particular,  the  CME  rules  approved  by 
the  Commission  replaced  selected 
speculative  position  limits  with  a 
provisions  requiring  traders  who  own  or 
control  positions  in  excess  of  the  then 
current  limit  levels  to  provide  to  the 
exchange,  upon  request,  information 
regarding  the  nature  of  the  position  and 
the  trading  strategy  employed. 

In  considering  whether  to  approve  the 
above  rule  amendments  proposed  by  the 
CME.  the  Commission  sought  comment 
from  the  public  regarding  the  criteria  for 
generally  determining  whether  to  grant 
exemptive  relief  from  the  requirements 
of  Commission  rule  1.61  that  every 
contract  market  set  and  enforce 


after  considering  l.-,£ 
response  to  Pe-ilioni 
Bodrd  of  Trade  and 
to  increase  ihe  levelf 
amend  certain 
(Augusta.  1991).  Thf 
of  Proposed  Rulema 


iommen.ls  received  in 
for  Rulemaking  by  the  Chicago 
lie  New  York  Cotton  Exihange. 
of  those  Federal  limits  and  to 
exeni^ions  therefrom.  56  FR  37049 
Comment  period  on  Ihe  No!ice 
ling  closed  en  June  12, 1992. 


speculative  position  limits  and  on  the 
relative  merits  of  the  specific  proposed 
rule  amendments  of  the  CME.  56  FR 
51687  (October  15, 1991.) 

In  that  Federal  Register  notice,  the 
Commission  stated  that: 

Based  upon  over  ten-years  experience 
overseeing  the  exchange-set  speculative 
limits  required  under  Commission  Rule  1.61, 
the  Commission  has  determined  that  certain 
modifications  to  the  structure  of  these 
exchange-set  speculative  limits  may  be 
warranted,  at  least  on  a  limited  basis.  In  the 
ten  years  since  rule  1.61  was  promulgated, 
the  Commission  has  noted  the  continued 
growth  in  the  depth  and  liquidity  of  futures 
and  option  contracts  on  foreign  currencies 
and  in  certain  financial  futures  or  options 
contracts.  This  continuing  growth  may  have . 
implications  for  the  continuing  need  for 
speculative  position  limits,  as  currently 
structured,  in  those  markets. 

56  FR  51687  at  51688. 

Based  upon  the  criteria  of  rule  1.61, 
which  include  the  "breadth  and  hquidity 
of  the  cash  market  underlying  each 
delivery  month  and  the  opportunity  for 
arbitrage  between  the  futures  market 
and  cash  market  in  the  commodity 
underlying  the  futures  contract,"  and  its 
experience  in  administering  Rule  1.61, 
the  Commission  stated  that  it 

would  consider  exempting  three  classes  of 
futures  and  option  contracts  with  varying 
degrees  of  exchange  supervision  for  each 
class.  These  are  futures  contracts  on  foreign 
currencies  and  options  thereon,  and  futures 
and  options  on  fmancial  instruments  which 
have  been  divided  into  two  broad  categories 
by  the  relative  degree  of  liquidity  in  the 
futures  and  option  markets.  ^ 

id. 

The  Commission  explained  that,  for 
futures  contracts  on  foreign  currencies 
and  options  thereon,  based  upon  the 
nearly  inexhaustible  deliverable  supply 
of  these  commodities  coupled  with  the 
very  high  liquidity  of  the  underlying 
cash  markets  and  the  ease  of  arbitrage 
between  the  cash  and  futures  markets,  it 
would  exempt  exchanges  from  all  of  the 
requirements  under  rule  1.61  that 
exchanges  set  a  speculative  position 
limit  for  these  commodities.  For  futures 
contracts  and  options  on  financial 
instruments  which  exhibit  the  highest 
degree  of  liquidity  in  both  the  futures 
and  cash  markets,  which  are  reedily 
arbitraged,  the  Commission  noted  that 
any  exemption  under  Commission  rule 
1.61(e)  deleting  an  absolute  position 
limit  should  include  a  level  which  would 
trigger  distinct  reporting  requirements 
by  a  trader  at  the  request  of  the 
applicable  exchange.  Finally,  for 
contract  markets  on  financial 
instruments  having  a  highly  liquid 
futures  or  cash  market,  but  not  of  the 
same  magnitude  as  those  in  the  highest 
class,  the  Commission  stated  that  an 


exemption  from  Rule  1.61  deleting  the 
current  absolute  limitation  on  very  large 
speculative  positions  should  include,  in 
addition  to  the  specified  reporting 
requirements,  a  rule  providing  for  the 
automatic  consent  of  the  trader,  when  so 
ordered  by  the  exchange  acting  in  its 
discretion,  not  to  increase  further  those 
positions  which  exceed  the  triggering 
level.'  See,  56  FR  51688-89. 

Consistent  with  the  policies  discussed 
in  the  above  Federal  Register  notice,  the 
Commission,  On  April  20, 1992, 
approved  deletion  of  speculative 
position  limits  by  the  Finex  Division  of 
the  New  York  Cotton  Exchange  for  its 
futures  and  options  contract  in  the  U.S. 
Dollar  Index.  In  addition,  on  May  4, 
1992,  the  Commission  approved  similar 
rule  amendments  by  the  Chicago  Board 
of  Trade  ("CBT")  replacing  speculative 
position  limits  on  various  of  its  futures 
and  option  contracts  on  financial    " 
instruments  with  "position 
accountability"  rules.  In  this  regard,  the 
rules  approved  for  the  CBT  provide  for  a 
reporting  requirement  at  a  specified 
triggering  level  for  futures  and  options 
on  one  commodity,  and  for  a  reporting 
requirement  coupled  with  the  authority 
to  limit  further  position  increases  upon 
order  of  the  exchange  for  contracts  on 
two  other  commodities. 

II.  Criteria  for  Considering  Expansion  of 
Exemptions 

Based  upon  its  over  ten-years 
experience  overseeing  the  exchange-set 
speculative  limits  required  under 
Commission  rule  1.61,  and  based  upon 
six  months  of  observation  of  the 
operation  of  the  first  such  exemptions, 
the  Commission  believes  that  the  third 
category  of  exemption  under  rule  1.61(e) 
can  be  made  applicable  for  the  non-spot 
months  of  futures  and  option  contracts 
on  metals  and  energy  products.  This 
category  of  exemption  includes  both  a 
reporting  requirement  and  the  authority 
of  the  exchange,  at  a  minimum,  to  order 
a  trader  whose  position  exceeds  the 
triggering  level  to  halt  further  increases 
in  the  position. 

In  this  regard,  the  Commission  notes 
that  certain  of  these  metals  and  energy 
contracts  generally  are  characterized  by 
a  high  degree  of  liquidity,  at  least 
equivalent  to,  and  in  some  cases  greater 
than,  certain  of  the  financial  futures  and 
options  contracts  which  the  Com.Ttission 
would  exempt,  pursuant  to  Commission 
rule  T  61(e),  under  the  third  category  of 


'  The  Commission  diso  noted  that  all  su(  h 
exemptions  under  Rule  1.61(e)  must  include 
eppropnale  plans  for  the  continued  surveillantA::J 
exchange  supervision  of  trading  in  these  cnnlioi.t 
markets  and  for  monitoring  and  review  of  the 
operation  of  Ihe  exemption. 
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exemption  discussed  above.  Similarly, 
these  commodities  have  substantial 
forward  markets  that  readily  are 
arbitraged  with  the  futures  of  option 
markets. 

Unlike  the  futures  and  options 
contracts  on  financial  instruments  which 
would  be  eligible  for  exemption  under 
the  third  category,  the  metal  and  energy 
contracts  are  for  physical  commodities. 
As  such,  there  is  an  apparent  limitation 
on  their  delivery  mechanism  which  does 
not  exist  for  contracts  on  financial 
instruments.  The  relative  Umitation  on 
the  capacity  to  deliver  these 
commodities,  when  compared  to  the 
contract  markets  on  the  various 
financial  instruments,  makes  the  above 
exemption  appropriate  for  these 
physical  commodities  only  for  the 
deferred  trading  months.  Accordingly, 
the  current  spot  month  limit  will 
continue  to  be  applicable  to  these 
contracts,  and  will  continue  to  be  set, 
under  the  criteria  of  Commission  rule 
1.61,  based  upon  the  extent  of  the 
deliverable  supply  underlying  the   • 
contract. 

Finally,  the  Commission  notes  that  as 
with  all  of  the  exemptions  granted  under 
any  of  the  above  categories,  the 
exemption  must  include  appropriate 
plans  for  the  continued  surveillance  and 
exchange  supervision  of  trading  in  these 
contract  markets.  In  this  regard,  the 
Commission  notes  that  any  exemptions 
which  it  grants  will  be  closely  monitored 
and  the  operation  of  the  exemption  will 
be  reviewed  by  the  Commission  after  an 
appropriate,  initial  period. 

Hi.  Proposed  Rule  Amendments  of 
Ccmex 

On  June  5  and  12, 1992.  Comex 

submitted  for  Commission  approval 
under  section  5a(12]  of  the  Act  proposed 
amendmcnis  to  Comex  rule  4.47  and 
proposed  a  nsw  vJ\e  4.48.  The  proposed 
amendme'its  to  rule  4.47  remove  the  net 
futures  equivalent  limit  for  the  non-spot 
months.  Proposed  rule  4.48  provides  for 
a  "Position  Accountabiiity"  standard. 
This  rule  proviiifs  that  the  owner  or 
contro'.u::  of  a  poc-ti.in  which  reach  or 
exceed  the  specified  level,  the  exhange 

may  request  finforrriaiion)  per^iining  to  the 
nature  and  sixe  of  ihe  posiiipn  the  trading 
straiLsy  employed  witn  reioscl  to  the 
posituin.  .'.ntl  t.nej)osition  own'-r  s  or 
contro'ler  hr-dgin^'  rf  quip^rr.Rnls.  if  tht; 
po^t  on  ov.Titr  or  controller  fa'i«  to  p.Tjvide 
s'j'"hi  infomac'or.  .j?  ?nd  when  ivquesied,  the 
P-psiH;;.nt  or  his  r'i'.'.iv.'n»'C  may  req.i^st,  and 
the  tjv,-d  or  upiir.  dt^lt'oa'ion.  the  Cont-ol 
O.r.irr.H'ee  may  order  the  reduction  of  such 
p(>si;iuns. 

]":z  rule  further  provides  that  a  trader 
wiijsf;  position  exceeds  6000  contracts 


agreels).  upon  request  by  the  Board  or  the 
Control  Committee,  not  to  increase  the 
position  owned  or  controlled  as  of  the  time 
the  request  was  received;  and  *  '  *  to 
comply  with  any  prospective  limit  prescribed 
by  the  Board  *  *  *. 

The  spot-month  speculative  position 
limits  for  these  contracts  are  not 
proposed  to  be  modified. 

The  Comex  explained  that  in 
proposing  this  rule,  it:    _ 

Believes  that  attracting  the  participation  of 
these  professionals  on  the  Exchange  by 
eliminating  non-spot  position  limits  and 
instituting  position  accountability  levels  will 
enhance  the  Exchange's  markets  for  the 
benefit  of  all  participants  in  these  markets. 

Submission  at  11-12. 
It  noted  further,  however,  that 

Comex  proposed  to  retain  spot  month 
position  limits  at  their  current  levels.  The 
retention  of  relatively  low  spot  month  limits 
is  a  safeguard  against  attempts  to  control  the 
deliverable  supply  of  gold  and  silver. 

Submission  at  10. 
Finally.  Comex  noted  that  its: 

Surveillance  staff  will  continue  to  detect 
and  prevent  any  attempted  market 
manipulation.  Likewise,  they  will  continue  to 
monitor  trading  data  for,  and  to  detect  any 
potential  congestion  problems  that  could 
ultimately  result  in  a  market  distortion  *  *  *. 
Toward  this  end.  Surveillance  routinely 
monitors  market  activity  *  *  *.  They  will 
continue  to  do  so  under  this  new  position 
accountability  standard,  paying  particularly 
close  attention  to  those  accounts  currently 
exceeding  the  former  6.000  contraci  position 
limit  level. 

Furthermore,  the  Surveillance  staff  will 
obtain  all  relevant  information  from  large 
traders  carrying  gold  and  silver  positions  in 
excess  of  the  7,500  position  accountability 
level. 

Submission  at  11. 

Based  upon  the  above  discussion  of 
the  criteria  which  the  Commission  has 
identified  as  relevant  to  its 
determination  to  expand  applicability  of 
the  third  catej^cry  of  exemption  under 
rule  1.61(e)  and  Comex'  request  for  such 
exemptive  rt-hef,  the  Commission  is 
requesting  public  contKent  on  the 
proposed  ru'e  snit;riC!nfr.'.s.  In 
particular,  the  Commission  is  requesting 
th.it  commenters  address  the  following 
iscues. 

(IJ  What  are  the  costs  and  benefits  to 
the  market  and  to  market  participants  of 
permitting  exemptions  from  exchange- 
set  speculative  position  limits,  under  the 
criteria  outlined  above,  for  futures  and 
options  on  physical  commodities, 
specifically,  on  metals  and  energy 
products? 

(2)  Are  there  any  adverse  effects  from 
permittingihe  exemptions  from  rule  1.61 
discussed  above? 


(3)  Speculative  position  limits  have 
various  regulatory  effects,  including 
helping  to  ensure  orderly  trading  and 
aiding  in  preventing  manipulation  or 
other  pricing  distortions.  To  what  extent 
are  the  current  speculative  position 
limits  in  the  non-spot  trading  months  for 
futures  and  option  contracts  on  metals 
and  energy  products  necessary  to 
achieve  these  effects  and  will  the 
alternatives  discussed  above,  and,  in 
particular  the  proposal  of  Comex. 
address  these  regulatory  effects?  Does 
retention  of  a  speculative  position  limit 
in  the  spot  month  address  adequately 
concerns  regarding  these  issues? 

(4)  Are  there  other  regulatory 
alternatives  which  the  Commission 
should  consider  in  determining 
appropriate  criteria  for  these 
exemptions? 

issued  in  Washington.  DC  this  24th  day  of 
June.  1992.  by  the  Commission. 
jean  A.  Webb. 
Secretary  of  the  Commission. 

[VR  Doc  92-15302  Filed  6-29-92;  8:45  am] 

BILLING  CODE  6351-01-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
CRT  (Docket  No.  92-2-PBRAl 

1992  Aiustment  of  ttie  Public 
Broadcasting  Royalty  Rates  and 
Terms 

agency:  Copyright  Royally  Tribunal. 

ACTION:  Notice  of  commencement  of 
proceedings. 

summary:  The  Copyright  Act  of  1976 
requires  that  the  Copyright  Royalty 
Tribunal  commence  the  public 
broadcasting  rate  adjustment 
proceedings  on  June  30, 1992.  This  notice 
announces  the  com.Tience.ment  of 
proceedings  and  specifies  certain 
procedural  dates. 

DATES:  the  croceedmg  is  commenced 
effective  June  30, 1992.  Notices  of 
Appearancie  f'  om  those  parties 
intending  to  participate  are  due  August 
14, 1992.  Direct  case  testimony  is  due 
September  21,  199?. 
FOR  FURTHER  INFORMATION  CONTACT: 
J  C.  Argetsinger  Commissioner, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue  NW.,  suite  -918. 
Washington,  DC  20009.  (202)  606-4400. 
SUPPLEMENTARY  INFORMATION:  Section 
118(b)  of  the  Copyright  Act  of  1976  (Act) 
authorizes  the  Copyright  Royalty 
Tribunal  (Tribunal)  to  establish 
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reasonable  terms  and  rates  of  royalty 
payments  with  respect  to  certain  uses 
by  public  broadcasting  entities  of 
published  nondramatic  musical  works, 
and  published  pictorial,  graphic,  and 
sculptural  works.  Section  118(c)  requires 
the  Tribunal  to  initiate  and  to  conclude 
proceedings  to  establish  such  rates  and 
terms  between  June  30, 1982  and 
December  31. 1982  and  at  each  five-year 
interval  thereafter. 

Section  118(b)(2)  of  the  Act  states  that 
license  agreements  voluntarily 
negotiated  at  any  time  between  one  or 
more  copyright  owners  and  one  or  more 
public  broadcasting  entities  shall  be 
given  effect  in  lieu  of  any  determination 
by  the  Tribunal.  Accordingly,  the 
Tribunal  sent  a  letter  on  May  1, 1992  to 
all  the  parlies  who  had  participated  in 
either  the  1978. 1982,  and/or  the  1987 
public  broadcasting  rate  adjustment 
proceedings  to  determine  whether  any 
private  agreenients  had  been  reached. 
The  Tribunal  received  comments  from 
Public  Broadcasting  Service;  American 
Society  of  Composers,  Authors,  ^nd 
Publishers;  American  Council  on 
Education;  National  Federation  of 
Community  Broadcasters;  Broadcasting 
Music.  Inc.;  National  Public  Radio; 
Harry  Fox  Agency;  National  Religious 
Broadcasters  Noncommercial  Radio 
Music  License  Committee.  Generally, 
the  commenters  state  the  preliminary 
contacts  have  been  made  between 
representatives  of  the  owners  and  the 
users,  that  settlement  agreements  are 
expected  to  be  reached,  but  that  none 
has  been  reached  so  far.  Accordingly,  in 
lieu  of  any  private  settlements,  the 
Tribunal  commences  the  1992  Public 
Broadcasting  Rate  Adjustment 
Proceedings,  effective  |une  30, 1992. 

The  Tribunal  orders  that  all  parties 
intending  to  participate  in  this 
proceeding  shall  file  a  Notice  of 
Appearance  wjith  the  Tribunal  by 
August  14, 1992.  Written  direct  cases  are 
due  Seplembe^  21. 1992.  The  Tribunal 
expects  to  hol(l  hearings  beginning 
sometime  in  Optober.  Further  procedural 
dates  will  be  issued  to  the  participating 
parties. 

The  Tribunal  reminds  the  parties  that 
this  proceeding  must  conclude  by 
December  31, 1992,  and  therefore  urges 
that  settlement  negotiations  be 
conducted  expeditiously 

Dated:  June  2^.  1992. 
Cindy  Daub, 
Chairman. 
[FR  Doc.  92-152$4  Filed  6-29-92;  8:45  am) 

BILLING  CODE  14ia-«»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Air  Force  Academy  Board  of  Visitors; 
Meeting 

Pursuant  to  section  9355  title  10, 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
the  U.S.  Air  Force  Academy,  Colorado, 
30  ]uly-l  August  1992.  The  purpose  of 
the  meeting  is  to  consider  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs, 
academic  methods,  and  other  matters 
relating  to  the  Academy. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  the  morning  of  |u!y  31. 
1992.  Other  portions  of  the  meeting  will 
be  closed  to  the  public  to  discuss 
matters  listed  in  subsections  (2),  (4),  and 
(6)  of  section  552b(c).  title  5.  United 
States  Code.  These  closed  sessions  will 
include  attendance  at  cadet  training 
programs  and  discussions  with  cadets, 
military  staff,  and  faculty  officers 
involving  personal  information  and 
opinion,  the  disclosure  of  which  would 
result  in  a  clearly  unwarranted  invasion 
of  personal  privacy.  Closed  sessions  will 
also  include  executive  sessions 
involving  discussions  of  personal 
information,  including  financial 
information,  and  information  relating 
solely  to  internal  personnel  rules  and 
practices  of  the  Board  of  Visitors  and 
the  Academy.  Meeting  sessions  will  be 
held  in  various  facilities  throughout  the 
cadet  area. 

For  further  information,  contact  Major 
Wayne  Taylor.  OL  C  USAFA,  (AF/ 
DPPA),  the  Pentagon.  Washington  DC 
20330-5060,  at  (703)  697-2919. 
Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer      * 
[FR  Doc.  92-15242  Filed  6-29^92;  8:45  am) 

BILLING  CODE  3910-01-11 


DEPARTMENT  OF  ENERGY 

Intent  to  Prepare  an  Environmental 
Impact  Statement  arvd  Conduct  Public 
Scoping  Meetings  for  the  Proposed 
Piflon  Pine  integrated  Gasification 
Combined  Cycle  (tGCC)  Power  Proiect 

agency:  US.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  intent  lo  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  assess  the  environmental  effects  of 
the  construction  and  operation  of  the 
proposed  Pinon  Pine  Integrated 
Gasification  Combined  Cycle  (IGCC) 
Power  Project  at  the  Tracy  Power 
Station,  near  Reno,  Nevada,  and  to 
conduct  public  scoping  meetings. 


SUMMARY:  DOE  announces  its  intent  to 
prepare  an  EIS  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  to  evaluate  the 
environmental  impacts  of  the  proposed 
construction  and  operation  of  a  project 
proposed  by  Sierra  Pacific  Power 
Company  (SPPC)  in  Nevada.  The 
proposed  project  involves  the 
construction  and  operation  of  a  new 
coal-fired  80-megawatt  electric  (MW'e) 
(800  tons/day)  air-blown  IGCC  power 
plant  near  Reno,  Nevada.  SPPC  is  an 
investor-owned  utility  company  that 
would  sell  the  produced  electricity  to 
the  City  of  Reno  and  the  surrounding 
area. 

Preparation  of  the  EIS  will  be  in 
accordance  with  NEPA,  the  Council  on 
Environmental  Quality  (CEQ)  NEPA 
regulations  (40  CFTi  parts  1500-1508). 
and  the  DOE  regulations  for  compliance 
with  NEPA  (57  FR  15122.  April  24, 1992). 
The  purpose  of  this  Notice  is  to  invite 
public  participation  in  the  process  that 
DOE  will  follow  to  comply  with  NEPA 
and  to  solicit  public  comments  on  the 
proposed  scope  and  content  of  the  EIS. 

INVrrATION  TO  COMMENT  AND  DATES:  To 

ensure  that  the  full  range  of  issues 
related  to  this  proposal  is  addressed, 
DOE  invites  comments  on  the  proposed 
scope  and  content  of  the  EIS  from  all 
interested  parties.  Written  comments  or 
suggestions  to  assist  DOE  in  identifying 
significant  environmental  issues  arrd  the 
appropriate  scope  of  the  EIS  will  be 
considered  in  preparing  the  draft  EIS 
and  should  be  postmarked  by  August  7. 
1992.  Written  comments  postmarked 
after  that  date  will  be  considered  to  the 
degree  practicable. 

DOE  will  also  hold  three  public 
scoping  meetings  in  which  agencies, 
organizations,  and  the  general  public  are 
invited  to  present  oral  comments  or 
suggestions  with  regard  to  the  range  of 
actions,  alternatives,  and  impacts  to  be 
considered  in  the  EIS.  The  locations, 
dates,  and  times  for  the  scoping 
meetings  are  provided  in  the  section  of 
this  Notice  entitled  SCOPING 
MEETINGS.  Written  and  oral  comments 
will  be  given  equal  weight  and  will  be 
considered  in  determining  the  scope  of 
the  draft  EIS.  When  the  draft  EIS  is 
completed,  its  availability  will  be 
announced  in  the  Federal  Register,  and 
public  comments  will  again  be  solicited. 
Comments  on  the  draft  EIS  will  be 
considered  in  preparing  the  final  EIS. 
Requests  for  copies  of  the  draft  and/or 
final  EIS,  or  questions  concerning  the 
project,  should  be  sent  to  Dr.  Suellen  A. 
VanOoteghem  at  the  address  noted 
below. 
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ADDRESSES:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS, 
requests  to  speak  at  the  scoping 
meetings,  or  questions  concerning  the 
project,  should  be  directed  to:  Dr. 
Suellen  A.  VanOoteghem, 
Environmental  Project  Manager,  U.S. 
Department  of  Energy,  Morganlown 
Energy  Technology  Center  (METC).  P.O. 
Box  880,  Morgantown.  WV  26507-0880, 
Telephone:  (303)  284-5443. 

If  you  request  to  speak,  please 
indicate  at  which  scoping  meeting(s). 
Envelopes  should  be  labeled  "Scoping 
for  Piiion  Pine  EIS." 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  on  the  EIS 
process,  please  contact:  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight  {EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SVV.,  Washington.  DC  20585,  Tel.  (202) 
586-4600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  the  Proposed 
Action 

Under  terms  of  Public  Law  No.  101- 
512.  Congress  provided  approximately 
S600  million  to  DOE  to  support  the 
construction  and  operation  of 
demonstration  facihties  selected  for 
cost-shared  financial  assistance  as  part 
of  DOE'S  Clean  Coal  Technology  (CCT) 
Demonstration  Program.  The  CCT 
projects  cover  a  broad  spectrum  of 
technologies  having  the  following  in 
common:  (1)  All  are  intended  to  increase 
the  use  of  coal  in  an  environmentally 
acceptable  manner,  and  (2)  all  are  ready 
to  be  proven  at  the  demonstration  scale. 

On  January  17. 1991.  DOE  issued 
Program  Opportunity  Notice  (PON) 
Number  DE-PS01-91FE62271  for  Round 
IV  of  the  CCT  program,  soliciting 
proposals  to  conduct  cost-shared 
projects  to  demonstrate  innovative, 
energy  efficient,  economically 
competitive  technologies.  These 
technologies  must  be  capable  of  (1 ) 
retrofitting,  repowering,  or  replacing 
existi.ng  facilities  while  achieving 
significant  reductions  in  the  emissions  of 
sulfur  dioxide  and/or  the  oxides  of 
nitrogen,  and/or  (2)  providing  for  future 
energy  needs  in  an  environmentally 
acreprable  manner.  Such  existing 
facihties  include  coal-fired  power 
generation  and  industrial  processes 
which  utilize  coal.  The  demonstration 
projects,  however,  can  be  at  new 
facilities  provided  the  commercial 
application  of  the  technology  is  capable 
■    of  retrofitting,  repowerir.^,  or  replacing 
applications  and/or  providing  for  future 
energy  needs.  In  response  to  the 
solicitation,  33  proposals  were  received. 
Nine  projects  were  selected  by  DOE  for 


negotiation  in  September  1991,  including 
the  Pin  Pine  IGCC  Power  Project. 

SPPC  has  requested  financial 
assistance  from  DOE  for  the  design, 
construction,  and  operation  of  an  80- 
MWe(800  tons  of  western  coal  per  day) 
air-blow  IGCC  demonstration  power 
plant.  In  addition  to  using  western  coal, 
the  demonstration  phase  of  the  project 
will  include  a  run  using  a  higher  sulfur 
eastern  coal  to  prove  the  efficacy  of  the 
technology  with  a  broader  range  of 
coals.  The  proposed  project  site  is  at  the 
existing  Tracy  Station  in  Storey  County. 
17  miles  east  of  Reno.  Nevada.  The 
Tracy  Station  currently  comprises  three 
oil/gas-fired  steam  units  and  two  gas 
turbines;  the  Piiion  Pine  Project  would 
be  constructed  adjacent  to  the  west  side 
of  the  westernmost  steam  unit  in  order 
to  maximize  the  benefits  of  the  existing 
infrastructure.  As  noted  in  the  section  of 
this  Notice  entitled  Identification  of 
Environmental  Issues,  DOE  will 
evaluate  cumulative  impacts  within  the 
EIS  for  all  important  issues  in  the 
vicinity  of  the  site.  Cost,  environmental 
and  technical  data  from  the  project 
would  be  developed  for  us6  by  the 
utility  industry  in  evaluating  this 
technology  as  a  commerciaHy  viable 
power  generation  alternative.  After  the 
anticipated  42-month  demonstration 
period  of  operation  is  concluded  SPPC 
intends  to  continue  project  operation  on 
a  commercial  basis. 

Proposed  Action 

The  proposed  Federal  action  is  for 
DOE  to  provide  cost-shared  financial 
assistance  to  SPPC  for  the  design, 
construction,  and  operation  of  an  80- 
MWe  (800  tons  of  western  coal  per  day) 
air-blow  IGCC  demonstration  power 
plant,  known  as  the  Pifion  Pine  Project, 
to  be  located  at  the  existing  Tracy 
Station  in  Storey  County,  17  miles  east 
to  Reno,  Nevada.  The  proposed  project 
would  demonstrate  air-blown,  fluidized 
bed.  coal  gasification  technology 
incorporating  hot  gas  cleanup,  evaluate 
a  low-Btu  fuel  gas  combustion  turbine, 
and  assess  long-term  reliability, 
availability,  maintainability,  and 
environmental  performance  in  a  utility 
setting  at  a  size  sufficient  to  determine 
its  potential  for  commercial  scaleup. 

The  total  cost  of  the  proposed  project 
is  estimated  at  over  S340  million,  with 
DOE'S  share  being  about  50  percent,  or 
$170  million.  The  project  would  last 
approximately  104  months,  including 
design,  construction,  and  demonstration; 
if  the  outcome  of  the  NEPA  review 
process  is  favorable,  construction 
currently  is  projected  to  start  about 
December  1993. 

Operation  of  the  project  during  the 
anticipated  42-month  demonstration 


period  would  provide  the  information 
and  experience  needed  for  future 
applications  and  commercialization  of 
the  air-blown  gasifier  technology  with 
hot  cleanup.  Once  DOE's  involvement  is 
completed.  SPPC  intends  to  continue 
operating  the  project  on  a  commercial 
basis. 

The  existing  Tracy  Station  is  located 
on  a  422-acre  site  in  Storey  County, 
approximately  17  miles  east  of  the 
Reno/Sparks  area  (population  250.000) 
and  15  miles  west  of  the  town  of  Fernley 
(population  7000).  This  proposed  site  lies 
south  of  the  Truckee  River,  and  is 
characterized  as  arid  high  desert 
(typical  of  the  Great  Basin  Region).  The 
plant  site  is  located  within  the  Truckee 
River  Canyon  at  an  elevation  of  about 
4280  feet  above  sea  level.  The  Canyon  is 
mostly  undeveloped,  and  is  bordered  on 
each  side  by  mountain  ranges  climbing 
3000  feet  above  the  Canyon  floor.  The 
mountains  have  experienced  repeated 
range  fires  and  are  very  sparsely 
vegetated.  The  Truckee  River  provides 
enough  m.oi8ture  to  maintain  a  narrow 
riparian  corridor  for  the  majority  of  its 
course.  The  proposed  site  is  completely 
disturbed,  with  all  native  vegetation 
removed  except  for  a  very  small  stand 
of  Indian  ricegrass  mixed  with  low  lying 
shrubs.  The  riparian  vegetation  along 
the  River  provides  little  or  no  screening 
of  the  site  from  the  road.  The  area  is 
zoned  as  industrial  and  has  large 
aggregate  extraction  facilities  to  the  east 
and  west,  and  a  diatomaceous  earth 
processing  plant  to  the  east.  Prominent 
features  of  the  site  include  the  major 
components  of  the  Tracy  Generating 
Stafion  (exhaust  stacks,  cooling  stacks, 
generation  units,  powerline  towers  and 
conductor,  two  switching  stations  minor 
outbuildings  and  oil  tanks).  The 
proposed  plant  would  be  located 
adjacent  to  three  existing  oil/gas  fired 
boilers  with  two  gas  turbines  nearly. 

The  proposed  Pifion  Pine  Project 
would  occupy  about  20  acres  of  the 
existing  422-acre  site  owned  by  SPPC. 
and  would  include  the  following  major 
subsystems  and  key  components: 

•  Handling  system  to  receive,  store, 
and  convey  coal. 

•  Live  coal  pile  on  an  enclosed 
cement  slab  to  minimize  dust  emissions. 

•  Pressurized  fiuidized-bed  gasifier, 

•  Gcs  turbine  generator, 

•  Steam  turbine, 

•  Hot  gas  cleanup  system,  including 
particulate  removal  by  a  combination  of 
cyclones  and  ceramic  candle  gas  filters, 
and  sulfur  removal  by  regenerable  fixed 
bed  zinc  ferrite  reactors, 

•  Heat  recovery  steam  generator. 

•  Stack  to  handle  exhaust  gases 
produced  by  the  combustion  of  fuel  gas. 
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•  Silo  for  ash  storage  and  disposal, 
and 

•  Land-storage  site  marketable 
byproducts. 

Alternatives       ! 

Under  its  authority  pursuant  to  Public 
Law  No.  101-512,  DOE  is  presented  with 
only  two  alternatives:  (1)  To 
cooperatively  fund  the  proposed  project; 
and  (2)  to  decline  to  find  it  (the  "no 
action"  alternative).  In  the  latter  case, 
the  project  would  not  contribute  to  the 
objective  of  the  CCT  program,  which  is 
to  make  available  to  the  U.S.  energy 
marketplace  a  nxmiber  of  advanced, 
more  efficient,  economically  feasible, 
and  environmentally  acceptable,  coal 
technologies.  The  facility  probably 
would  not  be  constructed  and  operated; 
therefore,  neither  potential 
environmental  impacts  related  to  facility 
construction  and  operation,  nor 
potential  environmental  benefits 
resulting  from  commercialization  of  the 
technology,  would  occur. 

DOE  acknowledges  the  obligation  to 
examine  reasonable  alternatives  which 
are  beyond  its  immediate  authority  to 
implement,  but  which  could  also  meet 
the  objectives  of  the  CCT  Program.  DOE 
is  requesting  pubHc  comment  on 
reasonable  alternatives  to  the  Piiion 
Pine  IGCC  Demonstration  Project. 

A  Final  Programmatic  Environmental 
Impact  Statement  (PEIS)  for  the  CCT 
Program  was  issued  by  DOE  in    • 
November  1989  (DOE/EIS-0146).  Two 
alternatives  were  evaluated  in  the  PEIS: 
(1)  The  "no  action"  alternative,  which 
assumed  that  the  CCT  Program  was  not 
continued  and  that  conventional  coal- 
fired  technologies  with  flue  gas 
desulfurization  and  oxides  of  nitrogen 
controls  to  meet  New  Source 
Performance  Stajndards  would  continue 
to  be  used;  and  (2)  the  proposed  action, 
which  assumed  that  CCT  projects  were 
selected  and  funjded,  and  that 
successfully  denionstrated  technologies 
A-ould  undergo  widespread 
commercialization  by  the  year  2010. 

Jdrtiitification  of\Envircnmental  Issues 

Tne  following jissues  associated  with 
ihe  construction' and  operation  of  the 
proposed  Pinon  ftne  Project  will  be 
considered  in  detail  by  DOE  during  its 
evaluation.  This  hst  is  neither  intended 
to  be  all  inclusive,  nor  is  jt  a 
predetermination  of  potential  impacts. 
Additions  to  or  deletions  from  this  list 
may  occur  as  a  result  of  the  scoping 
process.  I 

(1)  Air  Quality:  Tne  effects  of  air  emissions 
within  the  region  surrounding  the  site. 

[i]  Water  Resources  and  Wafer  Quahfy: 
The  qualitative  and  quantitative  effects  on 


water  resources  and  other  water  users  in  the 
region. 

(3)  Wetlands:  Wetlands  identified  on-site 
have  not  been  delineated,  but  would  be 
warranted  if  proposed  construction  would 
occur  within  areas  identified  as  potential 
wetlands.  Construction  activities  and 
proposed  development  can  be  precluded  from 
these  areas.  However,  if  a  pipeline  were  to  be 
constructed  across  the  Truckee  River,  an 
application  would  be  submitted  to  the  U.S. 
Army  Corps  of  Engineers,  pursuant  to  their 
authority  under  section  404  of  the  Clean 
Water  Act  for  either  a  Nationwide  or  an 
Individual  Permit,  depending  on  the  extent  of 
the  potential  disturbance  to  the  delineated 
wetlands  that  could  result. 

(4)  Socioeconomics:  Potential  bearing  on 
communities  that  might  be  affected  by  the 
project. 

(5)  Land  Use:  The  potential  consequences 
to  land,  utilities,  transportation  routes,  and 
traffic  patterns  resulting  from  the  project. 

(6)  Solid  Waste:  The  environmental  effects 
of  generation,  treatment,  transport,  storage, 
and  disposal  of  solid  wastes. 

(7)  Biological  Resources:  Potential 
disturbance  or  destruction  of  species, 
including  the  potential  effects  on  threatened 
or  endangered  species  of  flora  and  fauna. 
DOE  will  consult  with  the  U.S.  Fish  and 
Wildlife  Service  of  the  U.S.  Department  of  the 
Interior  as  to  whether  a  formal  consultation  is 
necessary,  pursuant  to  section  7  of  the 
Endangered  Species  Act,  for  either  the 
Lahontan  Cutthroat  Trout  [Oncorhynchus 
clarki  hensbawi)  or  Cui-ui  (Cbasmistes  cujus) 
fisheries  located  below  the  Derby  Dam.  The 
Trout  is  listed  as  a  threatened  species,  while 
the  Cui-ui  sucker  is  listed  as  endangered. 
Both  species  are  Jcnown  to  occur  and  spawn 
in  the  Truckee  River. 

(6]  Cultural  Resources:  Potential  effects  on 
historical,  archaeological,  scientific,  or 
culturally  important  sites.  The  proposed 
project  is  located  near  the  Paiute  Indian 
Reservation.  Accordingly,  DOE  will.consider 
concerns  that  may  be  raised  by  Tribe 
officials. 

(9)  Cumulative  Impacts:  CEQ  NEPA 
regulations  require  that  the  EIS  evaluate  the 
impact  on  the  environment  that  results  from 
the  incremental  impact  of  the  action  when 
added  to  other  past,  present,  and  reasonably 
foreseeable  future  actions,  regardless  of  what 
agency  (Tederal  or  non-Federal)  or  person 
undertakes  such  other  actions.  Cumulative 
impacts  can  result  from  individually  minor 
but  collectively  significant  actions  taking 
place  over  a  period  of  time.  Cumulative 
impacts  will  be  evaluated  within  the  EIS  for 
all  important  issues  in  the  vicinity  of  the  site. 

Issues  that  are  significant  will  be 
addressed  in  detail;  issues  that  are  not 
considered  significant  will  be  discussed 
in  less  detail;  or  as  appropriate  to  clarify 
and  distinguish  impacts  among 
alternatives. 

NEPA  and  the  Scoping  Process 

DOE  will  comply  with  the  NEPA 
process  as  outlined  in  the  CEQ's 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  [40  CFR 


parts  1500-1508)  and  DOE's  regulations 
for  compliance  with  NEPA  (57  FR  15122. 
April  24, 1992). 

Scoping,  which  is  an  integral  part  of 
the  NEPA  process,  is  a  procedure  that 
solicits  public  input  to  the  EIS  process  to 
ensure  that:  (1)  Issues  are  identified 
early  and  properly  studied;  (2)  issues  of 
little  significance  do  not  consume  time 
and  effort;  (3)  the  draft  EIS  is  thorough 
and  balanced;  and  (4)  delays  occasioned 
by  an  inadequate  draft  EIS  are  avoided 
(40  CFR  1501.7).  DOE'S  NEPA 
regulations  require  that  the  scoping 
process  commence  as  soon  as 
practicable  after  a  decision  has  been 
reached  to  prepare  an  EIS  in  order  to 
provide  an  early  and  open  process  for 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
signiHcant  issues  related  to  a  proposed 
action.  The  scope  of  issues  to  be 
addressed  in  a  Draft  EIS  will  be 
determined,  in  part,  from  written 
comments  submitted  by  mail,  and 
comments  presented  orally  or  in  writing 
at  public  scoping  meetings  (see  below). 
The  results  of  the  scoping  process  will 
be  incorporated  into  a  document  called 
an  Implementation  Plan  (IP),  which 
provides  guidance  for  the  preparation  of 
an  EIS. 

The  above  preliminary  identification 
of  reasonable  alternatives  and 
environmental  issues  is  not  meant  to  be 
exhaustive  or  final.  DOE  identified  the 
reasonable  alternatives  and  potential 
environmental  issues  shown  above 
based  on  its  experience  with  similar 
subjects  that  have  been  raised  for  other 
comparable  DOE  projects.  DOE 
considers  the  scoping  process  to  be  open 
and  dynamic  in  the  sense  that 
alternatives  other  than  those  given 
above  many  warrant  examination,  and 
new  matters  may  be  identified  for 
potential  evaluation.  The  scoping 
process  will  involve  all  interested 
agencies  (Federal.  State,  County,  and 
local),  groups,  and  individual  members 
of  the  public.  Interested  parties  are 
invited  to  participate  in  Ihe  scoping 
process  by  providing  comments  on  both 
the  alternatives  and  the  issues  to  be 
addressed  in  the  EIS.  DOE  will  consider 
all  comments  in  preparing  the  IP,  which 
will  specify  the  reasonable  alternatives, 
identify  the  significant  environmental 
issues  to  be  analyzed  in  depth,  and 
eliminate  from  detailed  study  those 
alternatives  and  environmental  issues 
that  are  not  significant  or  pertinent. 
When  complete,  the  IP  wiikbe  available 
for  public  review  at  the  locations 
identified  below. 
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Scoping  Meetings 

Three  public  scoping  meetings  will  be 
held  at  the  locations,  on  the  dates,  and 
at  the  times  indicated  below.  These 
scoping  meetings  will  be  informal,  with 
presiding  officers  designated  by  DOE 
who  will  establish  procedures  governing 
the  conduct  of  the  meetings.  The 
meetings  will  not  be  conducted  as 
evidentiary  hearings,  and  those  who 
choose  to  make  statements  may  not  be 
cross-examined  by  other  speakers.  To 
ensure  that  everyone  who  wishes  to 
speak  has  a  chance  to  do  so.  five 
minutes  will  be  allotted  to  each  speaker. 
Depending  on  the  number  of  persons 
requesting  to  be  heard.  DOE  may  allow 
longer  times  for  representatives  of 
organizations.  Persons  wishing  to  speak 
on  behalf  of  an  organization  should 
identify  that  organization  in  their 
request  to  speak.  Persons  who  have  not 
submitted  a  request  to  speak  in  advance 
may  register  to  speak  at  any  of  the 
scoping  meetings.  They  will  be  called  on 
to  present  their  comments  as  time 
permits.  Oral  and  written  comments  will 
be  given  equal  weight  by  DOE.  Written 
comments  may  also  be  submitted  after 
the  scoping  meetings,  but  should  be 
postmarked  by  August  7, 1992,  and 
forwarded  to  Dr.  Suellen  A. 
VanOoteghem,  Environmental  Project 
Manager,  Morgantown  Energy 
Technology  Center,  as  provided  in  the 
ADDRESS  section  of  this  Notice.  Written 
comments  postmarked  after  that  date 
will  be  considered  to  the  degree 
practicable. 

The  meetings  are  scheduled  as 
follows: 

1.  DATE;  Tuesday,  July  21. 1992 

TIME:  7  p.m.  (Registration  opens  at  6  p.m.) 
PLACE:  P>Tamid  Lake  Paiute  Indian  Tribal 
Council  Chamber,  Nixon,  Nevada  B9436 

2.  DATE:  Wednesday,  July  22  1992 

TIME:  7  p.m.  (Registration  opens  at  6  p.m  ) 

PLACE:  Lyon  County  Branch  Library.  575 

East  Main  St.,  Fernley.  Nevada  89408 

3.  DATE:  Thursday,  July  23,  1992 

TIME:  7  p.m.  (Registration  opens  at  6  p.m.) 
PLACE:  City  of  Reno  Council  Chambers, 
490  South  Center  St..  Reno,  Nevada  89503 

Complete  transcripts  of  the  public 
scoping  meetings  will  be  retained  by 
DOE  and  made  available  for  inspection 
during  business  hours,  Monday  through 
Friday,  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  W  ashington.  DC  20585. 
and  at  the  Department  of  Energy, 
Morgantown  Energy  Technology  Center, 
3610  Collins  Ferry  Road,  Morgantown, 
West  Virginia  26505.  Additional  copies 
of  the  public  scoping  meeting  transcripts 
will  also  be  made  available  during 
normal  business  hours  at  the  following 
locations: 


1.  Washoe  County  Public  Library. 

Government  Document  Section,  301 
South  Center  St.,  Reno,  Nevada  89503. 

2.  Lyon  County  Branch  Library.  575  East  Main 

St..  Fernley.  Nevada  89408. 

In  addition,  copies  of  the  public 
scoping  meeting  transcripts  will  be 
made  available  for  purchase.  Those 
interested  parties  who  do  not  wish  to 
submit  comments  or  suggestions  at  this 
time,  but  who  would  like  to  receive  a 
copy  of  the  Draft  EIS  when  it  is 
prepared,  should  notify  Dr.  Suellen  A. 
VanOoteghem.  Environmental  Project 
Manager,  Morgantown  Energy 
Technology  Center,  at  the  address  given 
in  the  INVITATION  TO  COMMENT  and      ^ 
DATES  section  of  this  Notice. 

Signed  in  Washington,  DC,  this  24th  day  of 
|une  1992.  for  the  United  States  Department 
of  Energy. 
Peter  N.  Brush. 

Acting  Assistant  Secretary.  Environment. 
Safety  and  Health. 
(PR  Doc.  92-15351  Filed  6-29-92:  8:45  am] 
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\  61,062  (1992).  Boston  Edison  states  that 
its  filing  complies  with  the  requirements 
of  those  orders,  and  that  is  has  been 
served  on  the  affected  customers.  Those 
customers  and  their  rate  schedule 
numbers  are: 


Rate 

schedule 

No 


CommoniiKealtti  Electnc  Company 

Montaup  Electnc  Company 

Boylston  Municipal  bght  Departmenf .... 

Hotyoke  Gas  &  Electnc  Department 

Westtield  Gas  &  Electnc  Light  Depart- 
ment  

Hudston  Light  &  Power  Department 

Littleton  Electnc  Ljght  &  Water  De- 
partment  

Marblehead   Municipal   Light   Depart- 
ment   

North  Atileboro  Electnc  Department 

•  PeatKKly  Municipal  Ught  Rant , 

Shrewsbory  Municipal  Light  Plant 

Templeton  Municipal  Lighting  Plant 

Wakefield  Mumopal  Light  Department. 

West  Boylston  Municipal  Light  Depart- 
ment  

Middieborough  Municipal  Gas  &  Elec- 
tnc Department 

Reading  Munopal  Light  Department... 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER92-62S-000,  et  aL] 

Illinois  Power  Company,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlociting  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Illinois  Power  Co. 

[Docket  No.  ER92-625-000) 
June  19. 1992. 

Take  notice  that  on  June  3, 1992. 
Illinois  Power  Company  tendered  for 
filing  an  addendum  containing  revisions 
to  rate  schedules  in  its  interconnection 
agreements  with  Central  Illinois  Light 
Company,  Central  Illinois  Public  Service 
Company.  City  Water,  Light  and  Power, 
Commonwealth  Electric  Company, 
Indiana-Michigan  Power.  Kentucky 
Utilities.  Southern  Illinois  Power 
Cooperative.  Tennessee  Valley 
Authority,  and  Union  Electric. 

Comment  date:  July  6. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Co. 

(Docket  Nos.  ER86-64W)06,  ERB7-14O-0O3, 
ER87-1 59-002,  and  ER87-160-002I 

June  19. 1992. 

Take  notice  that  on  June  15, 1992, 
Boston  Edison  Company  of  Boston, 
Massachusetts,  submitted  its  filing  as 
required  by  the  Commission's  orders 
Opinion  No.  350.  52  FERC  \  61.010  (1990) 
and  Opinion  No.  350-A.  59  FERC 


68 
69 
77 
79 

81 
83 

85 

87 
89 
91 
93 
95 
97 

99 

102 
113 


Comment  date:  June  6. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  * 

3.  Public  Service  Company  of  Colorado 

(Docket  No.  ER92-603-000] 
June  19, 1992. 

Take  notice  that  on  June  1, 1992. 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  filing  a 
Notice  of  Cancellation  of  Public 
Service's  FERC  Electric  Tariff  No.  49. 

Comment  date:  June  6. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Co. 

[Docket  No.  ER92-597-O001 
June  19, 1992. 

Take  notice  that  on  June  1. 1992. 
Northern  States  Power  Company    ■ 
tendered  for  filing  a  Power  and  Energy 
Supply  Agreement  with  the  Village  of 
Trempealeau. 

Comment  date:  June  6. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Las  Vegas  Cogeneration  Limited 
Partnership 

[Docket  No.  QF89-251-O031 
June  19. 1992. 

On  June  15. 1992.  Las  Vegas 
Cogeneration  Limited  Partnership  of 
Glenway  Avenue.  Box  1280,  Bristol. 
Virginia  24203.  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
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facility  pursuant  to  i  202.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Clark  County, 
Nevada.  The  Commission  previously 
certified  the  facility  as  a  qualifying 
cogeneration  facility,  56  FERC  \  62,035 
(1991).  The  instant  request  for 
recertification  is  due  to  change  in 
equipment  resulting  in  an  increase  in 
maximum  net  electric  power  production 
capacity  from  42  MW  to  45  MW.  The 
operation  of  the  facility  is  expected  to 
commence  on  June  1, 1994. 

Comment  date:  July  30, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Iowa  Southern  Utilities  Co. 

[Docket  No.  ER91-559-0O3J 
June  19, 1992. 

Take  notice  that  on  June  16, 1992. 
Iowa  Southern  Utilities  Company 
tendered  for  filing  its  Refund  Report  in 
compliance  with  the  Commission's  order 
issued  on  March  20, 1992,  in  the  above- 
referenced  docket. 

Comment  date:  July  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Pennsylvania  Power  &  Light  Co. 

[Docket  No.  ER92-642-000J 
)une  19, 1992. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  June  12, 
1992,  tendered  for  filing  an  executed 
Power  Supply  Agreement  dated  as  of 
June  1, 1992  (1992  PSA),  between  PP&L 
and  UGl  Utilities,  Inc.  (UGI).  PP&L 
states  that  the  1992  PSA  sets  forth  the 
terms  and  conditions  under  which  PP&L 
will  sell  power  to  UGI.  When  approved, 
the  1992  PSA  will  supersede  and  replace 
the  November  22, 1977,  Power  Supply 
Agreement  between  PP&L  and  UGI,  as 
supplemented  to  date,  and  designated 
by  the  Commission  as  PP&L  Rate 
Schedule  No.  68. 

PP&L  requests  an  effective  date  for 
the  1992  PSA  of  60  days  from  the  date  of 
filing,  or  August  11, 1992.  PP&L  states 
that  a  copy  of  its  filing  was  served  on 
UGI  and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  dote:  July  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Illinois  Public  Service  Co. 

[Docket  No.  ER92-647-000J 
June  19, 1992. 

Take  notice  that  on  June  16, 1992. 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  (i)  a  revision  to 
its  Rate  Schedule  W-1  (Norris  Electric 


Cooperative),  and  (ii)  an  Amendment  to 
its  Agreement  for  the  Purchase  of  Power 
by  Norris  Electric  Cooperative  (Norris). 
Under  the  Rate  Schedule  revision, 
proposed  to  be  effective  March  20, 1992, 
CIPS  will  decrease  the  demand  charge 
for  service  to  Norris.  Under  the 
Amendment  CIPS  and  Norris  are 
extending  the  term  of  the  Agreement  ten 
years. 

CIPS  requests  an  effective  date  of 
March  20, 1992  for  revision  of  the 
Demand  Charge  and,  accordingly,  seeks 
waiver  of  the  Conunission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Norris  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  6. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Connecticut  Light  and  Power  Co. 

[Docket  No.  ER92-645-000] 
June  19, 1992. 

Take  notice  that  on  June  15, 1992, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  letter 
agreement  that  extend  the  term  of  a 
previously  filed  and  accepted  exchange 
agreement  dated  June  1, 1985  with  its 
amending  letters  dated  October  23, 1986 
and  November  26, 1991,  between  CL&P 
and  The  United  Illuminating  Company 
(UI). 

CL&P  states  that  a  copy  of  this  filing 
has  been  mailed  to  UI. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
filing  notice  regulations  to  the  extent 
necessary  to  permit  the  rate  schedule 
filed  to  become  effective  May  1, 1992. 

Comment  date:  July  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER92-595-0001 
June  19. 1992. 

Take  notice  that  on  June  10, 1992, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an 
amendment  to  its  original  filing  in  this 
docket  filed  on  Jime  1. 1992. 

Comment  date:  July  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consumers  Power  Co. 

[Docket  No.  ER92-646-O0OJ 
June  19, 1992. 

Take  notice  that  on  June  16, 1992, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  two 
supplemental  agreements  which  relate 
to  agreements  under  which  Consumers 
provides  service  to  the  City  of  Eaton 
Rapids  (Eaton  Rapids).  One 
supplemental  agreement  increases  the 


maximum  amount  of  service  available 
under  an  intemiptible  wholesale 
agreement.  The  other  established 
Consumers  as  Eaton  Rapids'  sole 
supplier  of  wholesale  for  resale  electric 
service. 

Copies  of  the  filing  were  served  upon 
the  Michigan  Public  Service  Commission 
and  Eaton  Rapids. 

Comment  date:  July  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Madison  Gas  and  Electric  Co. 

(Docket  No.  ER92-244-000) 
June  19. 1992. 

Take  notice  that  Madison  Gas  and 
Electric  Company  (MCE)  on  June  6, 1992, 
tendered  for  filing  a  revised  Service 
Schedule  A  to  the  Interchange 
Agreement  between  itself  and 
Wisconsin  Electric  Power  Company 
(WEPCO).  The  submittal  addresses 
certain  concerns  of  the  Commission's 
staff  regarding  compensation  for  Limited 
Term  Power  and  Energy. 

WEPCO  and  MGE  respectfully 
requests  an  effective  date  of  June  1, 
1992. 

Copies  of  the  filing  have  been  served 
on  WEPCO  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  July  6, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ER91-665-000] 
June  19. 1992. 

Take  notice  that  Wisconsin  Public 
Service  Corporation  (WPSC)  on  June  15. 
1992,  tendered  for  filing  an  amended  and 
restated  agreement  with  Wisconsin 
Power  and  I  Jght  Company  relating  to 
the  construction  of  substation  facilities. 
This  filing  amends  the  original  filing  of 
September  24, 1991  and  addresses 
concerns  the  Commission  Staff  had  with 
the  substation  facilities  agreement  with 
Wisconsin  Power  and  Light.  WPSC 
requests  that  the  Commission  waive  its 
notice  requirements  to  allow  the 
agreements  to  take  effect  in  accordance 
with  its  terms. 

Comment  date:  July  6, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ehiquesne  Light  Co. 

(Docket  Nos.  ER92-&i4-000,  £092-18-000. 
and  EL92-34-000) 

June  19, 1992. 

Take  notice  that  on  June  12, 1992, 
Duquesne  Light  Company  (Duquesne) 
tendered  for  filing  with  the  Commission 
Agreements  which  primarily  provide  for 
the  sale  by  Duquesne  to  the  CPU 
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Companies  (specifically.  Metropolitan 
Edison  Company  and  Jersey  Central 
Power  &  Light  Company)  of  a  total  of 
350  MW  of  capacity  and  energy  under 
market-based  rates.  The  capacity  and 
energy  to  be  provided  by  Duquesne 
under  the  Power  Supply  Agreement, 
together  with  the  disposition  of  a  50 
percent  interest  in  the  Phillips  Station  by 
Duquesne  to  the  GPU  Companies,  are 
intended  to  provide  the  GPU  Companies 
with  a  total  of  500  MW  of  capacity  and 
energy.  The  Power  Supply  Agreement  is 
proposed  to  become  effective  the  earlier 
of  January  1. 1994  or  the  date  of 
commercial  operation  of  the  Phillips 
Station,  but  in  no  event  earlier  than  June 
1.1993. 

Duquesne  also  filed  a  petition 
requesting  the  Commission  to  determine 
whether  the  Company's  plan  to  sell  its 
firm,  long-term  capacity  interests 
(between  400  and  500  MW)  in  a  new 
transmission  line  (New  Line)  proposed 
to  be  built  between  Duquesne  and  the 
GPU  Companies  through  a  sealed-bid 
auction  is  acceptable.  Duquesne  states 
that  the  proposed  auction  is  designed  to 
provide  for  nondiscriminatory  access  to 
all  potential  wholesale  customers. 
Duquesne  states  that  rights  acquired  by 
winning  bidders  in  the  New  Line  may  be 
resold  and  that  Duquesne  proposes  to 
offer  winning  bidders  open  access  to 
Duquesne's  existing  transmission 
network  (other  than  the  New  Line)  at 
cost-based  rates. 

Duquesne  also  states  that  copies  of 
the  filing  have  been  served  on  the  GPU 
Companies,  the  Pennsylvania  Public 
Utilities  Commission  and  the  New 
Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  July  10, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Entergy  Services,  Inc. 

(Docket  No.  ER91 -569-002) 

June  22, 1992.  ^ 

Take  notice  that  on  June  1. 1992, 
Entergy  Services,  Inc.  (ESI)  as  agent  for 
Arkansas  Power  fit  Light  Company, 
Louisiana  Power  fit  Light  Company, 
Mississippi  Power  fit  Light  Company, 
and  New  Orleans  Public  Service.  Inc.. 
tendered  for  filing  its  compliance  filing 
in  response  to  a  previous  Commission 
order  in  this  docket.  No  notice  of  this 
filing  has  been  issued  prior  to  this  time. 
ESI  filed  an  amendment  to  its  June  1. 
1992  filing  on  June  11. 1992.  The 
Commission  issued  a  notice  of  the  June 
11, 1992  amendment  and  set  a  response 
date  of  June  30. 1992.  In  order  that  the 
response  date  forljoth  filings  be  the 
same,  the  Commission  will  set  July  13. 
1992  as  the  response  date  for  both  the 
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June  1. 1992  filing  and  the  June  11. 1992, 
filing,  and  therefore  extends  the 
response  date  for  the  June  11, 1992  filing 
to  July  13. 1992. 

Comment  date:  July  13. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Gulf  States  Utilities  Co. 

IDocket  No.  £592-42-000] 
June  23. 1992. 

Take  notice  that  on  June  10. 1992,  Gulf 
States  Utilities  Company  (Gulf  States) 
filed  an  application  with  the  Federal 
Energy  Regulatory  Commission  under 
section  204  of  the  Federal  Power  Act 
requesting  authorization  to  issue  up  to 
$350  million  of  First  Mortgage  Bonds, 
over  a  two-year  period.  Also.  Gulf 
States  requests  exemption  from  the 
Commission's  competitive  bidding 
regulations. 

Comment  date:  July  9. 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
.  Lois  D.  CashflU. 
Secretary. 
(FR  Doc.  92-15314  Filed  6-29-92.  8;45  am) 

BILLING  COOC  6717-Ot-M 


[Docket  Ma  JO92-07372T;  Texas-57) 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

lune  24.  1992. 

Take  notice  that  on  June  22. 1992.  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the  Strawn 
Formation  underlying  Palo  Pinto  County. 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 


Policy  Act  of  1978.  The  designated  area 
is  located  within  Railroad  Commission 
District  7b  and  is  described  as: 

T.  &  P.  R.R.  Co.  Survey.  Block  3 

All  of  section  17.  A-788 

All  of  section  18.  A-1872 

All  of  section  19.  A-787 

West  '/i  of  section  20.  A-1877,  A-1935 

West  Vt  of  section  29.  A-805 

All  of  section  30.  A-1875.  A-1953 

T.  &  P.  R.R.  Co.  Survey,  Block  4 

East  V4  of  section  24.  A-1485 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Strawn 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  Casheli. 
Secretary. 
[FR  Doc.  92-15315  Filed  &-29-92:  8:45  am) 

BUJLMQ  CODE  C717-01-M 


lP-10725-0021 

Application  Hied  with  the  Commission 

June  8. 199Z 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  License. 

b.  Project  No.:  10725-002. 

c.  Date  filed:  May  29. 1992. 

d.  Applicant:  Little  Horn  Energy 
Wyoming.  Inc. 

e.  Name  of  Project:  Dry  Fork. 

f.  Location:  In  Bighorn  National 
Forest,  on  Dry  Fork  in  Sheridan  County. 
Wyoming.  Townships  56N.  and  57N  and 
Ranges  88W  and  89W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bjom 
Omreng,  Little  Horn  Energy  Wyoming, 
Inc..  100  First  Stamford  Place.  Stamford 
CT  06902. 

i.  FERC  Contact-  Michael  Spencer  at 
(202)  219-2846. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  24-foot- 
high  embankment  surrounding  an  upper 
reservoir  with  a  surface  area  of  73  acres 
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and  a  5,350  ac-ft  storage  capacity 
located  on  Dry  Fork  Ridge;  (2)  a  10,360- 
foot-long,  21-foot-diameter  power 
tunnel;  (3)  a  pumped  storage 
powerhouse  containing  generating  units 
with  a  capacity  of  1,000  MW;  (4)  a  265- 
foot-high  roller  compacted  concrete 
lower  dam  and  reservoir  with  a  Surface 
area  of  140  acres  and  a  9,622  ac-ft 
storage  capacity  on  Dry  Fork;  (5)  a  lower 
powerhouse  containing  a  generating  unit 
with  a  capacity  of  1,000  kW;  (6) 
approximately  22  miles  of  improved  and 
new  access  roads  to  the  project  features; 
(7)  an  18-mile-long  transmission  line; 
and  (8)  appurtenant  facilities, 
k.  Under  §4.32  (b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file  a 
request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve  a 
copy  of  the  request  on  the  applicant. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  92-15265  Filed  &-29-92;  8:45  amj 

BILUNQ  COOE  6717-Ot-M 


(Docket  No.  J092~p7294T,  Missl«stppl-3. 
Addition  2]  I 

State  of  Mississippi;  NGPA  Notice  of 
Determination  By  Jurisdictional 
Agency  Designating  Tight  Formation 

June  23, 1992 

Take  notice  that  on  {une  19, 1992,  the 
State  Oil  and  Gas  Board  of  Mississippi 
(Mississippi)  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  a  portion 
of  the  Selma  Chalk  Formation 
underlying  Lamar  and  Marion  Counties. 
Mississippi,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  is  described  as: 

E.2  of  Section  38,  Township  2  North,  Range  17 

West — Marion  County 
Sections  31,  32  and  W.2  of  Section  33, 

Township  2  North,  Range  16  West — Lamar 

County 
E/2  of  Section  1,  Bf2  of  Section  12  and  E/2  of 

Section  13,  Towhship  1  Noith,  Range  17 

West — Marion  (pounty 
W/2  of  Section  3.  Sections  4,  5. 6,  7,  W/2  of 

Section  8,  W/2  of  Section  9,  Sections  17, 18 

and  N/2  of  Section  19,  Township  1  North. 

Range  16  West — Lamar  County 

The  notice  of  determination  also 
contains  Mississippi's  Hndings  that  the 


referenced  portion  of  the  Selma  Chalk 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  92-15259  Filed  6-29-92;  8;45  amJ 
BILLING  COOE  6717-01-M 


(Docket  No*.  CP92-54(H)00.  et  at.] 

United  Gas  Pipe  Line  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP9O-54O-000J 
June  19, 1992. 

Take  notice  that  on  June  17, 1992, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP92-540-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  to  abandon 
and  remove  a  meter  station  serving  an 
Arkansas  Louisiana  Gas  Company 
(Arkla)  farm  tap  in  Caddo  Parish, 
Louisiana,  under  the  Southern's  blanket 
certificate  authority  in  Docket  No.  CP82- 
430-000,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  states  that  both  Arkla  and 
Arkla's  farm  tap  customer,  Mr. 
Thurmond  Taylor,  have  consented  to 
this  proposed  abandonment  request  and 
that  the  proposed  activity  is  in 
compliance  with  subpart  F  of  part  157  of 
the  Regulations,  and  that  United  has 
complied  with  the  procedures  in  part 
157,  subpart  F,  appendix  I,  as  it  relates 
to  environmental  compliance.  It  is 
further  stated  that  Mr.  Taylor  plans  to 
replace  this  service  with  butane  gas 
service. 

Comment  date:  August  3, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Texas  Eastern  Transmission 

(Docket  No.  CP82-535-009J 
June  22, 1992. 

Take  notice  that  on  June  15, 1992,  ' 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77056-5310,  filed  in  Docket  No.  CP82- 
535-009  a  motion  for  clarification  of  its 
blanket  certificate  and  advance 
approval  of  rate  treatment  requesting 
that  the  Commission  expand  the 
definition  and  cost  limits  of  faciUties 
covered  under  its  blanket  certificate 
issued  under  subpart  F  of  section  157  of 
the  Commission's  Regulations  and  for 
advance  approval  of  rolled-in  rate 
treatment  of  those  facilities,  all  as  more 
fully  set  forth  in  the  motion  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Eastern  asserts  that  the  outer 
limits  of  what  qualifies  under  the 
blanket  construction  certificate  issued 
pursuant  to  subpart  F  of  section  157  of 
the  Commission's  Regulations  is  not 
entirely  known.  It  is  noted  that  the 
blanket  construction  certificate  covers 
construction  of  certain  facilities  for 
system  supply,  facilities  needed  to 
facilitate  open-access  transportation, 
and  facilities  to  serve  customers  within 
certificated  volumes.  Texas  Eastern 
alleges  that  the  precise  scope  of  what 
facilities  are  needed  to  facilitate  open- 
access  transportation  and  what  is  within 
certificated  volumes  is  imclear. 
Accordingly,  Texas  Eastern  indicates 
that  the  Commission  should  clarify  what 
faciUties  may  be  covered  under  its 
construction  certificate. 

Texas  Eastern  requests  that  its  Order 
No.  234  blanket  authorization  be 
clarified  to  ensure  that  it  may  construct 
facilities  in  the  supply  area  to  attach  gas 
supplies  which  may  be  accessed  by 
shippers  and  other  transporters  on  its 
system  after  restructuring,  regardless  of 
the  generic  Natural  Gas  Act  authority 
utilized  by  Texas  Eastern  to  transport 
the  gas.  It  is  indicated  that  this 
clarification  is  critical  in  order  that 
these  shippers  may  have  the  opportunity 
to  enjoy  a  quality  of  service  similar  to 
that  previously  provided  by  Texas 
Eastern  as  a  bundled  merchant.  It  is  also 
indicated  that  without  the  ability  to 
connect  new  gas  supplies  quickly,  the 
adequacy  of  natural  gas  suppUes  over 
the  long  term  under  Order  No.  636 
restructuring  may  be  jeopardized.  Texas 


■  The  petition  was  tendered  for  filing  on  ]cne  ft 
1992;  however,  the  fee  required  by  {  361.20:  of  t.Se 
Commission's  Regulations  (18  CFR  381.202)  was  not 
paid  until  June  15. 1992.  Section  381.103  of  the 
Commission's  Rules  provides  that  the  Tiling  ddie  is 
the  date  on  which  the  fee  is  paid. 
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Eastern  also  argues  that  shippers'  firm 
capacity  entitlements  may  also  be 
threatened  since  capacity  is  dependent 
in  part  on  supply  inputs. 

Texas  Eastern  also  requests  that  the 
Commission  should  clarify  the  rate 
treatment  to  be  accorded  to  facilities 
.which  are  constructed  by  the  interstate 
pipeline  as  a  provider  of  transportation 
and  storage  ser\'ice8.  Texas  Eastern 
states  that  in  order  to  give  its  customers 
the  same  type  of  access  to  new  gas 
supplies  that  they  enjoyed  when  Texas 
Eastern  acted  as  a  bundled  merchant, 
Texas  Eastern  should  be  assured  that 
the  costs  from  facilities  constructed 
under  its  Order  No.  234  blanket 
certificate  would  be  roUed-in  and  paid 
for  by  all  those  utilizing  Texas  Eastern's 
transportation  services.  It  is  also 
requested  that  the  Commission 
authorize  Texas  Eastern  to  use  its  Order 
No.  234  blanket  certificate  to  construct 
supply  facilities  of  up  to  $10  million  per 
project  and  up  to  $30  million  per  year, 
both  adjusted  for  inflation  annually, 
with  assurance  that  such  amounts  spent 
would  receive  roUed-in  treatment. 
Comment  date:  fuly  13, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No8.  CP89-629-021;  CP90-639-012J 
June  22. 1992. 

Take  notice  that  on  June  15. 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252.  filed  a  petition  to  amend  in 
Docket  Nos.  CP89-629-021  and  CP90- 
639-01 2  so  as  to  amend  earlier  ' 

certificates  of  public  convenience  and 
necessity  under  section  7  of  the  Natural 
Gas  Act  and  subpart  A  of  part  157  of  the 
-  Commission's  Regulations  with  regard 
to  the  rates  to  be  charged  to  a  shipper, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  deceived  authorization  to 
transport  gas,  inter  aha.  on  behalf  of 
Selkirk  Cogen  Partners,  L.P.  (Selkirk)  on 
November  14. 1990,  in  Phase  I  of  the 
Iroquois  Project  (53  FERC  I  61.194). 
Tennessee  now  slates  that  the  approved 
rate  design  (as  modified  by  the 
Commission's  October  9, 1991  order  in 
Phase  li  of  the  Iroquois  Project  (57  FERC 
%  61.047))  is  inconsistent  with  the  terms 
of  an  agreement  between  Tennessee  and 
Selkirk.  This  agreement  requires 
Tennessee  to  utilize  a  modified  fixed- 
variable  rate  design  for  service  to 
Selkirk.  Tennessee  also  states  that 
Selkirk  has  indicated  that  this  rate 
design  is' critical  to  the  permanent 
financing  and  viability  of  Selkirk's 
r.r.generation  project. 


Comment  date:  August  6, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Florida  Gas  Transmission  Company 

[Docket  No.  CPQ2-535-0001 
)une  22. 1992. 

Take  notice  that  on  June  15. 1992. 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  P.O.  Box  1188, 
Houston,  Texas  77251-1188,  filed  in 
Docket  No.  CP92-535-000  a  request 
pursuant  to  §§  157.205  and  157.212  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  end 
operate  a  new  meter  station  in  Lake 
County,  Florida  and  to  realign  certain 
volumes  of  natural  gas  for  Peoples  Gas 
System,  Inc.  (Peoples)  under  the 
certificate  issued  in  Docket  No.  CP82- 
553-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  with  the  Commission 
and  open  to  public  inspection. 

FGT  requests  authority  to  construct 
and  operate  a  new  meter  station  in  Lake 
County,  Florida  (Lake  Murphy  delivery 
point)  to  accommodate  jurisdictional  gas 
deliveries  to  Peoples  under  an  existing 
firm  sales  service  agreement  (Rate 
Schedule  G)  and  an  existing  preferred 
sales  service  agreement  (Rate  Schedule 
I)  and  to  realign  certain  volumes  of 
natural  gas  under  the  G  sales  service 
agreement.  Specifically,  FGT  proposes 
to  increase  Peoples'  maximum  daily 
contract  quantities  through  the  proposed 
delivery  point  for  its  Euslis  Division  by 
100,610  therms  during  the  months  of 
November  through  March  and  by  55,940 
therms  during  April.  FGT  proposes  to 
decrease  Peoples'  maximum  daily 
contract  quantities  for  the  Daytona 
Beach  Division  by  2,560  therms  during 
the  months  of  November  through  March 
and  by  44,980  therms  during  April.  FGT 
proposes  to  decrease  Peoples'  maximum 
daily  contract  quantities  for  the  Orlando 
Division  by  98,050  therms  during  the 
months  of  November  through  March  and 
by  10,960  therms  during  April. 

FGT  states  that  the  proposed  Lake 
Murphy  delivery  point  would  include  a 
6-inch  diameter  turbine  meter,  two  side 
valves  and  any  other  necessary 
appurtenant  facilities.  FGT  estimates 
that  the  total  cost  of  constructing  the 
meter  station  will  be  $393,600.  FGT 
proposes  that  Peoples  reimburse  FGT 
for  all  costs  directly  and  indirectly 
incurred  by  FGT  for  the  construction  of 
the  meter  station.  . 

FGT  states  that  the  proposed 
construction  and  realignment  was 
requested  by  Peoples  to  accommodate 
the  geographic  shift  of  its  market 
requirements.  FGT  also  states  that  it 
would  not  increase  total  gas  deliveries 


to  Peoples  nor  would  it  increase  the 
current  authorized  level  of  service.  FGT 
further  states  that  its  peak  day  and 
annual  deliveries  wguld  not  be 
impacted. 

Comment  date:  August  6. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP92-542-O0OJ. 
June  23, 1992. 

Take  notice  that  on  June  19, 1992, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22d  Street, 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP92-542-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  for  authorization  to 
construct  and  operate  a  new  delivery 
point  in  Cook  County,  Illinois,  for  the 
delivery  of  natural  gas  to  North  Shore 
Company  (North  Shore),  a  local 
distribution  company,  which  will  use  the 
natural  gas  delivered  through  the 
proposed  facilities  as  part  of  its  system 
supply,  under  the  certificate  issued  to 
Natural  in  Docket  No.  CP82-4O2-0OO, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  requests  authorization  to 
construct  and  operate  dual  12-inch  taps 
on  its  30-inch  and  36-inch  Howard  Street 
Lines  and  a  dual  12-inch  meter  in  Cook 
County,  Illinois.  Natural  states  that  it 
will  operate  the  new  delivery  point  to 
provide  jurisdictional  services,  including 
transportation  services  pursuant  to 
subpart  G  of  part  284  of  the 
Commission's  Regulations  for  North 
Shore.  Natural  states  that  the  proposed 
delivery  point  could  also  be  used  to 
provide  transportation  under  subpart  B 
of  part  284  of  the  Commission's 
Regulations. 

It  is  stated  that  the  volumes  to  be 
delivered  to  the  proposed  delivery  point 
will  be  up  to  130,000  Mcf  per  day.  It  is 
further  stated  that  construction  of  the 
proposed  facilities  is  estimated  to  be 
$395,000.  Natural  states  that  it  has 
sufficient  capacity  to  provide  these 
services  at  the  proposed  delivery  point 
without  detriment  or  disadvantage  to 
Natural's  peak  day  and  annual  delivery 
capacity. 

Comment  date:  August  7, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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6.  East  Tennessee  Natiiral  Gas  Company 

[Docket  No.  CP92-n541-000) 
June  23, 1992. 

Take  notice  that  on  June  18, 1992,  East 
Tennessee  Natural  Gas  Company 
(ETNGC),  P.O.  Box  2511,  Houston.  Texas 
77252,  filed  in  Docket  No.  CP92-541-000 
a  request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  establish  a  new 
delivery  point  for  ser\'ice  to  Middle 
Tennessee  Utility  District  (MTUD),  an 
existing  firm  sales  customer,  under 
ETNGC's  blanket  certificate  issued  in 
Docket  No.  CP82-412-000,  all  as  more 
fully  described  in  the  request  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

ETNGC  requests  authorization  to 
establish  the  new  delivery  point  near 
Riddleton,  Smith  County,  Tennessee,  in 
response  to  a  request  from  MTUD.  It  is 
stated  that  ETNGC  sells  natural  gas  to 
MTUD  under  the  terms  of  its  CD-I  Rate 
Schedule.  It  is  asserted  that  MTUD 
requires  the  delivery  point  to  render 
service  to  additional  customers  in  the 
community  of  Riddleton,  Tennessee,  and 
to  provide  for  additional  customer 
growth  in  the  area.  It  is  further  asserted 
that  the  deliveries,  estimated  at  480  Mcf 
of  natural  gas  per  day,  will  remain 
within  MTUD's  existing  firm  sales 
entitlement  from  ETNGC.  It  is  explained 
that  MTUD  will  reimburse  ETNGC  for 
the  cost  of  new  facilities  required.  This 
cost  is  estimated  at  $12,435.  It  is  stated 
that  ETNGC  has  sufficient  capacity  to 
accomplish  deliveries  at  the  new 
delivery  point  without  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  August  7, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  GP93-538-000) 
June  23. 1992. 

Take  notice  that  on  June  16, 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP92- 
538-000  a  request  pursuant  to  §  157.205 
of  the  Commissjion's  Regulations  to 
construct  and  qperate  a  new  delivery 
point  for  Encini  Transmission  Company 
(Encina),  an  intrastate  pipeline 
company,  in  Laniar  County.  Alabama  for 
an  interruptible  transportation  service 
under  Tennessee's  blanket  certificate 
issued  in  Do.  CPB2-413-O00,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  ail  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  construct  and 
operate  a  3-inch  hot  tap  on  an  existing 


right-of-way  located  in  Lamar  County, 
Alabama  to  delivery  up  to  23,000 
dekatherms  of  natural  gas  per  day,  on 
an  interruptible  basis,  under 
Tennessee's  Rate  Schedule  IT  pursuant 
to  an  amendment  to  a  gas  transportation 
agreement  effective  August  1, 1992. 
Tennessee  states  that  the  estimated  cost 
of  these  facilities  is  $15,170,  which 
Encina  would  reimburse  to  Tennessee. 
The  total  quantities  to  be  delivered  to 
Encina  after  the  establishment  of  this 
delivery  point  would  not  exceed  the 
total  quantities  authorized  to  be 
delivered  at  currently  authorized 
delivery  points  and  the  establishment  of 
this  deUvery  point  is  not  prohibited  by 
Tennessee's  existing  tariff,  it  is 
indicated. Tennessee  has  sufficient 
capacity  to  accomphsh  deliveries  at  this 
new  deUvery  point  without  detriment  or 
disadvantage  to  Tennessee's  other 
customers,  it  is  stated. 

Comment  date:  August  7, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  Be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Erergy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  appUcant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  A^ithin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  inter\'ene  or 
notice  of  intervention  and  pursuant  to 
S  l.''7.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell, 
Secretary. 
(PR  Doc.  92-15313  Filed  6-29-92;  845  am| 
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( Docket  No.  ER92-520-0001 

New  York  State  Electric  &  Gas  Corp.; 
FUing 

June  19, 1992. 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
June  16, 1992,  tendered  for  filing 
pursuant  to  §  35.12  of  the  Federal  Energy 
Regulatory  Commission's  Regulations, 
18  CFR  35.12,  a  supplemental  agreement 
regarding  the  Agreement  with  the  Tov^ti 
of  Massena,  New  York  Electric 
Department  (Massena)  for  the  sale  of  up 
to  30  MW  of  electric  generating  capacity 
and  associated  energy  by  NYSEG  to 
Massena  (the  Agreement).  Service  under 
this  agreement  is  scheduled  to 
commence  on  July  1, 1992.  NYSEG  filed 
the  Agreement  with  the  Commission  on 
May  1, 1992.  The  purpose  of  the 
supplemental  Agreement  is  to  make  the 
scheduling  service  fee  of  six-thousand 
dollars  ($6,000.00)  per  year  (subject  to 
4.5%  annual  escalation)  subject  to  the 
Agreements  cost-based  ceiling  on 
capacity  and  energy  charges. 

NYSEG  requests  that  July  1. 1992  be 
allowed  as  the  effective  date  of  the 
filing. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  the  New  York  Power 
Authority,  and  the  Town  of  Massena. 
New  York. 

Any  Person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


/ 
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intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
1. 1992.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  92-  15257  Filed  6-29-92;  8:45  am] 
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natural  gas  from  the  United  States  to 
Mexico  over  a  two-year  term  beginning 
on  the  date  of  first  export  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-56. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  58&-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  June  23, 1992. 
Charles  F.  Vac«k. 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
[VR  Doc.  92-15352  Filed  6-29-92;  8:45  am) 

BIUJNQ  coot  64i0-01-« 


U.S.  Department  of  Energy.  Forrestal 
Building,  room  6E-042. 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  586-6667. 


[Docket  No.  RS92-87-000] 

Transwestern  Pipeline  Co.; 
Conference 

)une  23, 1992. 

Take  notice  that  on  July  7, 1992,  a 
conference  will  bn  convened  in  the 
above-capiioned  docket  to  discuss 
Transwestern  Pipeline  Company's 
(Transwestern)  summary  of  its  proposed 
plan  for  implementation  of  Order  No. 
636. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  NE.. 
Hearing  Room  1,  Washington,  DC  20426. 
The  conference  will  begin  at  10  a.m.  All 
interested  persons  are  invited  to  attend. 
Attendance  at  the  conference,  however, 
will  not  confer  party  status.  For 
additional  information,  interested 
persons  can  call  David  Faerberg  at  (202) 
208-1275  or  Marilyn  Rand  at  (202)  208- 
0327. 

Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  92-15258  Fi'cd  6-29-92:  8:45  am] 

BILUNG  CODE  S717-01-M 


Office  of  Fossil  Energy 
I FE  Docket  Ko.  92-1 2-NGl 

Energy  Consultants,  Inc.;  Order 
Granting  Blanket  Afjthorization  To 
Export  Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Energy  Consultants.  Inc.,  blanket 
authorization  to  export  up  to  146  Bcf  of 


[FE  Docket  No.  92-6S-NG] 

Saratoga  Natural  Gas  inc.;  Application 
for  Blanket  Authorization  to  Export 
Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Dppartment  of  Energy  (DOE) 
gives  notice  of  receipt  on  May  26, 1992, 
of  an  application  filed  by  Saratoga 
Natural  Gas  Incorporated  (Saratoga)  to 
export  150,000  MMBtu  per  day  of  natural 
gas  from  the  United  States  to  Mexico  for 
a  two-year  period  beginning  on  the  date 
of  first  delivery.  The  proposed  exports 
would  take  place  at  any  point  on  the 
international  border  where  existing 
pipeline  facilities  are  located.  Saratoga 
would  file  quarterly  reports  detailing 
any  transactions. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  July  30, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE^SO.  1000  Independence  Avenue.  SW., 
Washington,  DC  20565. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Lagiovane.  Office  of  Fuels 

Programs.  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-056. 1000 

Independence  Avenue,  SW.. 

Washington.  DC  20585,  (202)  586-8116. 
Diane  Stubbs.  Office  of  Assistant 

General  Counsel  for  Fossil  Energy. 


SUPPLEMENTARY  INFORMATION: 

Saratoga,  a  Texas  corporation  with  its  . 
principal  place  of  business  in  Houston. 
Texas,  is  an  independent  marketer  of 
natural  gas.  The  exported  gas  would 
come  from  production  areas  in  the 
United  States  with  surplus  supplies  of 
natural  gas  or  would  consist  of  supplies 
which  are  incremental  to  the  needs  of 
current  purchasers.  No  contracts  for  the  . 
sale  of  the  proposed  exports  havo  been 
executed,  however,  the  specific  details 
of  each  export  transaction  would  be 
filed  by  Saratoga  in  conformity  with 
DOE's  quarterly  reporting  requirements. 
Saratoga  anticipates  all  sales  would 
result  from  arms-length  negotiations  and 
the  prices  would  be  determined  by 
market  conditions. 

This  export  application  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  appropriate, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
this  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if 
DOE  approves  this  requested  blanket 
export  authorization,  it  may  designate  a 
total  authorized  volume  for  the  two-year 
term,  or  109.3  Bcf  of  natural  gas,  rather 
than  the  150,000  MMBtu  per  day 
requested  by  Saratoga,  in  order  to 
maximize  the  applicants  flexibility  of 
operation. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 
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Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  applicatioii  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  applicatiort  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.318. 


A  copy  of  Saratoga's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
-of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  June  23. 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

[PR  Doc.  92-15353  Filed  6-29-92:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-180874;  FRL  4074-1] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Fluazinam; 
Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Oklahoma 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use  of 
the  pesticide  fluazinam  (CAS  No. 
7962259-6)  to  control  Sclerotinia  blight 

on  up  to  15.000  acres  of  peanuts  in 

Oklahoma.  In  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public  comment 
before  making  the  decision  whether  or 
not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  July  15, 1992. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180874,"  should  ht 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  Crystal  Mali  «2. 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Co.nfidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  vyith 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 


will  be  available  for  public  inspection  in 
Rm.  112a  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Susan  Stanton,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  718,  Crystal  Mall  #2, 1921  ' 
Jefferson  Davis  Highway,  Ai-lington,  VA, 
(703-305-6359). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (i'lFRA) 
(7  U.S.C.  136p),  the  Admi.nistrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide, 
fluazinam.  available  as  Fluazinam  50WP 
from  ISK  Biotech  Corporation,  to  control 
Sclerotinia  blight  on  up  to  15,000  acres 
of  peanuts  in  Oklahoma.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant,  the 
fungicides  currently  registered  to  control 
Sclerotinia  blight  of  peanuts,  Rovral 
(iprodione)  and  Tenn-cop  (emulsifiable 
copper),  do  not  provide  adequate  control 
of  this  disease  in  Oklahoma.  The 
Applicant  claims  that  annual  yield  loss 
in  Oklahoma  from  Sclerotinia  blight 
ranges  from  5  to  10  percent  with  higher 
losses  in  years  with  heavier  than  normal 
rainfall  and  cooler  than  normal 
temperatures.  Yield  losses  of  this 
magnitude  are  expected  to  result  in 
economic  losses  of  more  than  Sll 
,  million  over  the  15,000  acres  needing 
treatment. 

Under  the  proposed  exemption,  up  to 
2  applications  of  Fluazinam  50WP  would 
be  made  at  2.0  pounds  of  product  (1.0 
pounds  a.i.)  per  acre.  A  maximum  of  4.0 
pounds  of  product  (2.0  pounds  a.i.) 
would  be  applied  per  acre  per  season. 
No  applications  would  be  made  within 
30  days  of  harvest.  A  maximum  of  60,000 
pounds  of  product  (30,000  pounds  a.i.) 
may  be  needed  to  treat  up  to  15,000 
acres  of  peanuts. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  sohcit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.,  an 
active  ingredient  not  contained  in  any 
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currently  registered  pesticide)  (40  CFR 
166.24  (a)(1)].  Fluazinam  is  a  new 
chemical.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  coniment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Oklahoma  Department  of 
Agriculture. 

Dated;  June  17. 1992. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  9^-15340  Filed  6-29-92:  8:45  am) 

BILLING  COCE  ES60-S0-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  Schedule  for  Processing  Map 
Changes  for  FY  1992  and  FY  1993 

agency:  Federal  Insurance 
Administration.  FEMA. 
action:  Notice. 

summary:  This  notice  contains  the  fee 
schedule  for  processing  certain  changes 
to  the  National  Flood  Insurance  Program 
(NFIP)  maps  to  be  effective  with  the 
final  rule  for  44  CFR  part  72  published 
elsewhere  in  this  Federal  Register.  The 
initial  fees,  pre-authorized  spending 
limits,  and  hourly  rate  for  conditional 
Letters  of  Map  Amendment  (CLOMAs) 
and  conditional  Letters  of  Map  Revision 
(CLOMRs)  have  been  established 
through  prior  rule-making.  The 
procedures  for  calculating  the  initial 
fees,  pre-authorized  spending  limits,  and 
hourly  rate  for  engineering  review  and 
administrative  processing  of  Letters  of 
Map  Revision  (LOMRs)  and  map 
revisions  listed  in  this  notice  are 
published  in  the  final  rule  for  44  CFR 
part  72  elsewhere  in  this  Federal 
Re5,ister. 

This  action  is  being  undertaken  to 
red  ice  e.xpenses  to  the  NFIP.  by 
allowing  for  partial  recovery  of  certain 
costs  associated  with  reviewing  projects 
intended  to  support  changes  in  NFIP 
maps.  These  projects  frequently  involve 
the  placement  of  fill,  stream 
ch.ir.nplizations,  or  construction  of 
tiidges.  culverts,  or  levees.  In  addition, 
ther-e  projects  are  typically  limited  in 
scope  and  are  often  done  solely  to 
reduce  flood  risk  to  a  limited  area  of  the 
floodplain  proposed  for  development  so 
as  to  offer  relief  from  flood  insurance 
purchase  requirements  of  42  U.S.C. 
4012a.  or  to  secure  financing  or  other 
benefits. 


The  fees  collected  under  this  activity 
will  be  deposited  into  the  National 
Flood  Insurance  Fund  which  is  the 
source  of  funding  for  this  service.  Cost 
recovery  will  contribute  to  maintaining 
the  NFIP  as  a  self-supporting  program. 
EFFECTIVE  DATE:  July  30. 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Mdtticks,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  500  C  Street.  SVV., 
Washington.  DC  20472.  (202)  646-2767. 
SUPPCEMENTARY  INFORMATION:  The  fee 
schedule  sets  forth  the  fees  to  be 
charged  for  review  and  processing  of 
certain  changes  to  NFIP  maps  as  of  the 
effective  date  of  the  final  rule  amending 
44  CFR  part  72.  The  initial  fees, 
preauthorized  spading  limits,  and 
hourly  rate  for  CLOMAs  and  CLOMRs 
have  been  established  through  prior 
rule-making.  The  procedures  for 
determining  initial  fees,  pre-authorized 
spending  limits  and  hourly  rate  for 
LOMRs  and  map  revisions  are  published 
in  the  final  rule  for  44  CFR  part  72 
elsewhere  in  this  Federal  Register. 

On  October  9, 1991.  FEMA  published 
at  56  FR  50907.  for  comment,  a  Notice 
containing  a  proposed  fee  schedule  to 
take  effect  as  of  the  effective  date  of  the 
final  rule.  During  the  60-day  comment 
period,  no  comments  were  received 
concerning  the  Notice  of  proposed  fees. 
The  Notice  was  also  inadvertently 
republished  at  56  FR  51394  on  October 
11.1991. 

Four  changes  have  been  made  in  this 
final  Notice,  two  of  which  alter 
paragraph  (b)  of  the  Initial  Fee  Schedule 
so  that  the  wording  agrees  with  the 
revised  language  contained  in  the  final 
rule  published  elsewhere  in  this  Federal 
Register.  The  first  is  an  editorial  change 
in  which  the  fee  exemption  for  LOMAs 
is  stated  in  a  separate  sentence.  This 
was  done  to  clarify  that  all  LOMAs  are 
fee  exempt.  The  second  change  makes 
the  wording  of  the  fee  exemption  for 
single  lot  LOMRs  based  on  fill  comply 
with  the  revised  wording  of  this 
exemption  in  §  72.5(b)  of  the  final  rule 
published  elsewhere  in  this  Federal 
Register.  The  change  gives  the 
Administrator  discretion  in  applying  the 
fee  exemption  for  single  lot  LOMRs 
based  on  fill  outside  the  regulatory 
floodway,  thereby  clarifying  FEMAs 
original  intent  to  provide  relief  for 
individual  property  owners  while 
avoiding  potential  use  of  the  fee 
exemption  to  circumvent  fees  for  multi- 
lot  or  subdivision  LOMRs.  A  third 
change  affects  the  wording  of  Paragraph 
|i)  of  the  Initial  Fee  Schedule  to  specify 
that  payment  of  fees  is  to  be  made  in 
U.S.  Funds.  This  change  was  made  in 
response  to  recent  attempts  by 


requestors  of  conditional  LOMAs  and 
LOMRs  to  remit  payment  in  foreign 
funds  which  cannot  be  processed  due  to 
administrative  restrictions.  The  fourth 
change,  affecting  the  Summary  and 
Supplementary  Information  sections  of 
the  Notice,  and  paragraph  (a)  of  the 
Initial  Fee  Schedule,  provides  for  fees  to 
be  revised  periodically,  as  needed,  but 
no  more  than  once  annually,  rather  than 
requiring  annual  publication  of  a  notice 
of  revised  fees  by  August  1.  This  change 
is  made  to  provide  more  flexibility, 
since  it  may  not  always  be  necessary  to 
revise  fees  on  an  annual  basis. 

Since  the  primary  component  of  the 
fe^s  is  the  prevailing  private  sector 
labor  rate  charged  to  FEMA  for  review 
and  processing  of  the  map  changes,  the 
fees  will  vary  due  to  inflation  and  other 
economic  fluctuations.  Therefore,  a 
revised  fee  schedule  will  be  published 
periodically,  as  needed,  as  a  notice  in 
the  Federal  Register.  These  fees  are 
intended  to  reduce  expenses  to  the  NFIP 
by  allowing  for  a  partial  recovery  of 
certain  costs  associated  with  effecting 
these  map  changes. 

In  the  fee  schedule  the  initial  fees  are 
listed  according  to  the  type  of  flood 
control  project  involved.  The 
appropriate  initial  fee  is  required  to  be 
paid  by  those  seeking  a  LOMR  or  map 
revision  prior  to  FEMA's  initiation  of  the 
review.  The  initial  fee  represents  the 
minimum  engineering  review  and 
administrative  processing  costs  for  a   , 
LOMR  or  map  revision  based  on  the 
type  of  project.  The  initial  fee  does  not 
include  costs  for  labor  and  materials 
associated  with  the  cartographic 
processing  and  preparation  of  a  map 
revision.  The  cartographic  costs  vary 
depending  on  the  number  of  map  panels 
affected  and  the  complexity  of  the 
changes  being  incorporated.  Therefore, 
these  costs  will  be  calculated  on  a  case- 
by-case  basis.  However,  based  on 
recent  experience,  these  costs  average 
approximately  $2,800  per  map  panel. 

If  it  is  determined  that  the  actual  cost 
associated  with  the  review  and 
pi-ocessing  of  a  LOMR  or  map  revision 
will  exceed  the  amount  remitted  for  the 
initial  fee.  the  requestor  will  be  billed 
and  will  have  to  remit  payment  prior  to 
receiving  FEMA's  final  determination. 

The  pre-authorized  spending  limits 
listed  in  the  fee  schedule  below  denote 
the  amount  at  which  FEMA  will  suspend 
review  of  a  given  case  and  seek  written 
authorization  from  the  requestor  prior  to 
proceeding  with  the  review.  This 
limitation  gives  the  requestor  the  option 
of  discontinuing  the  review  at  that  time. 
This  affords  the  requestor  protection 
against  the  possibility  of  a  given  review 
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becoming  more  costly  than  anticipated 
by  the  requestor. 

Initial  Fee  Sdiedule 

The  hourly  rate  upon  which  the  . 
following  fees  and  pre-authorized 
spending  limits  are  based,  is  $35  per 
hour. 

(a)  for  CLOMAs  and  for  CLOMRs.  the 
initial  fees  have  been  established  by 
prior  rulemaking.  Those  initial  fees, 
subject  to  the  provisions  of  §  72.4,  shall 
be  paid  by  the  requestor  in  the  following 
amounts:        1 1 

(1)  Single  lot  CLOMA $175 

(2)  Single  lot  CLOI^  (based 
strictly  on  the  proposed  place- 
ment of  fill  outside  the  regula- 
tory floodway) 175 

(3)  Multi-lot/subdivision  CT.OMA....  245 

(4)  Multi-lot/Siibdivision  CLOMR 
(based  strictly  on  the  placement 
of  fill  outside  the  regulatory 
floodway) — 245 

(5)  Review  of  new  hydrology 245 

(6)  New  bridge  or  culvert  (no 
channelization) ...« 490 

(7)  Channel  modifications  only 560 

(8)  Channel  modification  and  new 

bridge  or  culvert 735 

(9)  Levees,  berms,  or  other  struc- 
tural measures 945 

(10)  Structural  measures  on  alluvi- 
al fans 2.800 


(6)  Structural  measures  on  alluvial 
fans.. - 


3,000 


(b)  For  LOMRs  or  map  revisions  that 
follow  a  CLOMR  issued  by  FEMA,  the 
initial  fee,  subject  to  the  provisions  of 
§  72.4,  for  all  categories  listed  under 
paragraph  (c}  below  will  be  $200,  so  long 
as  the  as-built  conditions  are  the  same 
as  the  proposed  conditions  upon  which 
FEMA  based  the  issuance  of  the 
CLOMR.  There  are  no  fees  for  LOMAs. 
There  are  no  fees  for  single  lot  LOMRs. 
which  meet  the  requirements  set  forth  in 
§  72.5(b)  of  the  final  rule,  and  are  based 
strictly  on  the  placement  of  fill  outside 
of  the  regulatory  floodway,  regardless  of 
whether  they  are  issued  following  a 
CLOMA  or  CLOMR. 

(c)  For  LOMRs  or  map  revisions 
which  do  not  follow  a  CLOMR  issued  by 
FEMA,  the  initial  fee,  subject  to  the 
provisions  of  i  72.4,  shall  be  paid  by  the 
requestor  in  the  following  amounts: 

(1)  Muhi-lot/Subdivision  LOMR 
(based  strictly  or  the  placement 
of  fill  outside  the  regulatory 
floodway) .— $445 

(2)  New  bridge  or  culvert  (no 
channelization) 690 

(3)  Channel  modification  only 760 

(4)  Channel  modification  and  new 

bridgo  or  culvert— 935 

(5)  Levees,  benns.  or  other  struc- 
tural measures  — 1.145 


(d)  For  projects  involving 
combinations  of  the  actions  listed  under 
paragraphs  (a),  (b),  or  (c)  above,  the 
initial  fee  shall  be  that  charged  for  the 
most  expensive  action  of  those  that 
compose  the  combination. 

(e)  Following  completion  of  FEMA's 
review  for  any  CLOMA,  CLOMR, 
LOMR.  or  map  revision,  the  requestor 
will  be  billed  at  the  established  hourly 
rate  for  any  actual  costs  exceeding  the 
initial  fee  incurred  during  the  review. 
The  hourly  rate  is  currently  $35.00  per 
hour. 

(1)  In  the  event  that  the  revision 
request  results  in  a  map  revision,  the 
requestor  will  be  notified  and  billed  for 
costs  of  cartographic  preparation  and 
processing  of  the  revised  map.  This 
work  will  not  be  initiated  until  FEMA 
has  received  payment.  The  cost  of 
reprinting  and  distributing  the  revised 
Flood  Insurance  Rate  Map  (FIRM)  or 
Flood  Boundary  Floodway  Map  {FBFM}. 
or  both,  will  be  borne  by  FEMA. 

(f)  Requestors  of  CLOMAs,  CLOMRs. 
LOMRs  and  map  revisions  will  be 
notified  of  the  anticipated  total  cost  if 
the  total  cost  of  processing  the  request, 
including  estimated  costs  for 
cartographic  preparation  and  processing 
of  a  map  revision,  will  exceed  the  pre- 
authorized  spending  limits  listed  in  (1) 
through  (4)  below.  The  pre-authorized 
spending  limits  vary  according  to  the 
type  of  review  performed  and  are  based 
on  the  established  hourly  rate. 


(1)  CLOMAs.  CLOMRs.  LOMRs 
and  map  revisions  based  on  fill 

outside  the  regulatory  floodway...         $700 

(2)  CLOMRs.  for  the  review  of 
new  hydrology  and  CLXDMRs, 
LOMRs  and  map  revisions 
based  on  channel  modifications, 
bridges  and  culverts,  or  a  com- 
bination of  these 1.500 

(3)  CLOMRs,  LOMRs  and  map  re- 
visions based  on  levees,  berms, 

or  other  structural  measures 2.500 

(4)  CLOMRs.  LOMRs  and  map  re- 
visions based  on  structural 
measures  on  alluvial  fans 5,000 


(g)  In  the  event  that  processing  costs 
are  anticipated  to  exceed  the  pre- 
authorized  spending  limits  listed  in  (1) 
through  (4)  above,  processing  of  the 
request  will  be  suspended  pending 
FEMA  receipt  of  written  approval  from 
the  requestor  to  proceed. 

(h)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
will  be  billed  for  the  cost  of  the  review. 


The  local  community  incurs  no  financial 
obligation  for  fees  under  the 
reimbursement  procedures  of  33  CFR 
part  72  as  a  result  of  transmitting  the 
application  by  another  party  to  FEMA. 
(i)  Payment  of  both  the  initial  fee  and 
final  cost  shall  be  by  check  or  money 
order  payable  to  U.S.  funds  to  the 
National  Flood  Insurance  Program  and 
must  be  received  by  FEMA  before  the 
CLOMA.  CLOMR.  or  LOMR  will  be 
issued,  or  before  the  cartographic 
processing  will  begin  for  a  map  revision. 
(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance.") 

Dated:  )une  22. 1992. 
CM.  "Bud"  Scfaanerte, 

Administrator,  Federal  Insurance 

Administration. 

|FR  Doc.  92-153161  Filed  6-29-92:  8:45  am) 

BILLING  CODE  671S-03-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Hispaniola 
Discussion  Agreentent;  et  ai. 

• 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comrtfents  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  203-010977-014. 

Title:  Hispaniola  Discussion 
Agreement. 

Parties:  United  States  Atlantic  and 
Gulf/Hispaniola  Steamship  Freight 
Association,  AFRAM  Lines  (U.S.A.), 
Ltd.,  Zim  Israel  Navigation  Co.,  Tropical 
Shipping  and  Constructifin  Co.  Ltd., 
U.S.A.  Tecmarine  Incorporation  d/b/a 
Tecmarine  Lines,  Antillean  Marine 
Shipping  Corporation,  Seaboard  Marine 
Ltd. 

Synopsis:  The  proposed  amendment 
will  delete  Zim  Israel  Navigation  Co.  as 
a  party  to  the  Agreement. 

Agreement  No.:  224-200060-021. 

Title:  Port  of  New  Orieans/Coasta! 
Cargo  Terminal  Agreement. 
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Parties:  Port  of  New  Orleans  ("Port"). 
Coastal  Cargo  Company  ("Coastal"). 

Synopsis:  The  amendment 
acknowledges  Coastal's  options  to 
cancel  twenty  sections  of  leased 
premises  at  the  Galvez  Street  Wharf 
located  at  the  Port  and  to  have  Coastal's 
rent  reduced  proportionately. 
Agreement  No.:  224-200493-002. 
Title:  Port  Authority  of  New  York  and 
New  Jersey/Maher  Terminals,  Inc. 
Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  Maher  Terminals,  Inc. 
(••Maher"). 

Synopsis:  The  subject  modification 
provides  for  an  extension,  through  June_ 
30. 1993,  of  Maher's  use  of  the  open  area 
adjacent  to  its  Fleet  Street  Container 
Terminal. 
Agreement  No.:  224-200676. 
Title:  Port  of  New  York  and  New 
Jersey  and  Sea-Land  Services,  Inc. 

Parties:  The  Port  of  New  York  and 
New  Jersey  C'Port "),  Sea-Land  Serx'ices, 
Inc.  ("Sea-Land") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  make  incentive  payments  to 
Sea-Land  for  each  container  with  cargo 
that  is  loaded  or  unloaded  at  the  Port 
and  shipped  by  rail  to  or  from  points 
more  than  260  miles  from  the  Port. 
Agreement  No.:  224-200677. 
Title:  Port  Authority  of  New  York  and 
New  Jersey /Pohsh  Ocean  Lines 
Terminal  Agreement. 

Parties:  Port  Authority  of  New  York 
and  New  Jersey  ("Port  Authority"), 
Polish  Ocean  Lines  ("Carrier"). 

Synopsis:  The  Agreement  provides  for 
the  Port  Authority,  under  its  Container 
Incentive  Program,  to  pay  theCarrier 
$20  per  import  and  $40  per  export 
container  with  cargo,  loaded  or 
unloaded  at  the  port  and  shipped  by  rail 
to  or  from  points  nfiore  than  260  miles 
from  the  port. 
Agreement  No.:  224-200679. 
Title:  Port  of  New  York  and  New 
Jersey  and  DELMAS  AAEL.  Co. 

Parties:  The  Port  of  New  York  and 
New  Jersey  ("Port")  DELMAS  AAEL, 
Co.  ("DELMAS") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  make  incentive  payments  to 
DELNLA^S  for  each  container  with  cargo 
that  is  loaded  or.unloaded  at  the  Port 
and  shipped  by  rail  to  or  from  points 
more  than  260  miles  from  the  Port. 
Agreement  No.:  224-200683 
Title:  Port  of  New  York  and  New 
Jersey  and  Lykes  Brothers  Steamship 
Company,  Inc. 

Parties:  The  Port  of  New  York  and 
New  Jersey  ("Port"),  Lykes  Brothers 
Steamship  Company,  Inc.  ("Lykes") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  make  incentive  payments  to 


Lykes  for  each  container  with  cargo  that 
is  loaded  or  unloaded  at  the  Port  and 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  )une  24, 1992. 
loseph  C.  Polking. 
Secretary. 
\¥R  Doc.  92-15308  Filed  6-29-92;  8:45  am) 

BltUNG  COOE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformancft  of 
Transportation;  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817  (e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended:  American  Canadian 
Caribbean  Line,  Inc..  P.O.  Box  368.  461 
Water  Street.  Warren.  Rhode  Island 
02885. 
Vessel:  MAYAN  PRINCE. 

Dated:  June  24. 1992. 
)oseph  C  Polking. 
Secretary. 
|FR  Doc.  92-15263  Filed  6-29-92;  8:45  am) 
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Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
54a  as  amended:  Canadian  Caribbean 
Line,  Inc.  and  MP  Leasing  Corp.,  461 
Water  Street,  Warren,  RI  02805. 

Vessel:  KIAYAN  PRINCE 

Dated;  June  24, 1992. 
)oseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-15262  Filed  6-29-92;  8:45  am) 

BILLING  COOE  C73O-01-M 


FEDERAL  RESERVE  SYSTEM 

Banc  One  Corporation,  et  aL; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
and  Acquisitions  of  Nontumking 
Companies 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  apphed 
under  $  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can"reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fagt  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  notad.  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  24, 1992. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio  44101: 
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1.  Banc  One  Corporation,  Columbus, 
Ohio,  and  Banc  One  Colorado 
Corporation,  Columbus,  Ohio;  to  acquire 
100  percent  of  the  voting  shares  of 
AfTiIiated  Bankshares  of  Colorado,  Inc., 
Denver,  Colorado,  and  Interraountain 
Bankshares  of  Colorado,  Inc.,  Denver, 
Colorado,  and  thereby  indirectly  acquire 
Affiliated  National  Bank  -  Alemeda. 
Lakewood,  Colorado,  Affiliated 
National  Bank  -  Boulder,  Boulder, 
Colorado,  Affiliated  National  Bank  - 
Center,  Center,  Colorado,  Affiliated 
National  Bank  -  Colorado  Springs, 
Colorado  Springs,  Colorado,  Affiliated 
National  Bank  -  Craig,  Craig,  Colorado, 
Affiliated  National  Bank  -  Delta,  Delta, 
Colorado,  Affiliated  National  Bank  • 
Denver,  Denver,  Colorado,  Affiliated 
National  Bank  -  Englewood,  Englew^ood, 
Colorado,  Affiliated  National  Bank  - 
Fort  Collins,  Fort  Collins,  Colorado, 
Affiliated  National  Bank  -  Fruita,  Fruita, 
Colorado,  Affiliated  National  Bank  - 
Greenley,  Greenley,  Colorado,  Affiliated 
National  Bank  -  Lakeside,  Wheat  Ridge, 
Colorado,  Affiliated  National  Bank  • 
Littleton,  Littleton,  Colorado,  Affiliated 
National  Bank  -  Loveland,  Loveland, 
Colorado,  Affihated  National  Bank  • 
Montrose,  Montrose,  Colorado, 
Affiliated  National  Bank  -  Salida, 
Salida,  Colorado,  Affiliated  National 
Bank  -  University  Hills,  Denver, 
Colorado,  and  Affiliated  National  Bank  - 
Westminster,  Westminster,  Colorado. 

In  connection  with  this  application. 
Applicants  also  propose  to  acquire  and 
operate  First  Colorado  Bankshares 
Insurance  Company,  Denver,  Colorado, 
and  Affiliated  Bankshares  Insurance 
Agency,  Inc.,  Denver,  Colorado, 
pursuant  to  §§  225.25(b)(8)(i]  and  (iii)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  24. 1992. 
fennifer  |.  Johnson. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  92-153W  Filed  6-29-92:  6:45  am] 

SILUNG  CODE  621(MI1-F 


NGLC,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  24, 
1992. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

I.  NGLC.  Inc..  Miami,  Florida;  to 
become  a  bank  holding  company  by 
acquiring  92  percent  of  the  voting  shares 
of  Peoples  National  Bank  of  Commerce, 
Miami.  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  CB  Financial  Corporation.  Jackson, 
Michigan;  to  merge  with  First  of 
Charlevoix  Corporation,  Charlevoix. 
Michigan,  and  thereby  indirectly  acquire 
First  State  Bank  of  Charlevoix, 
Charlevoix.  Michigan. 

2.  Heartland  Bancorp.  Inc.,  El  Paso, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  and 
Trust  Company  in  Gibson  City,  Gibson 
City,  Illinois. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63166: 

1.  Commonwealth  Financial 
Corporation,  Louisville,  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Commonwealth  Bank  and 
Trust  Company,  Louisville,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  24. 1992. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  92-15320  Filed  6-29-02;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  902  31 16] 

BelAge  Plastic  Surgery  Center,  P.C^  et 
at;  Proposed  Consent  Agreement  With 
Analysis  to  Aid  Put}lic  Comment 

agency:  Federal  Trade  Commission. 


action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit 
among  other  things,  a  Virginia-based 
plastic  surgery  center  and  its  founder 
from  misrepresenting  the  likelihood  of 
risks  or  scarring,  the  length  of  the 
recovery  period,  the  amount  of  pain,  or 
the  need  for  pain  medication,  following 
plastic  or  cosmetic  surgery. 

DATES:  Comments  must  be  received  on 
or  before  August  31, 1992. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St  and  Pa.  Ave.,  NW.. 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  McCarey,  FTC/H-200. 
Washington,  DC  20560,  (202)  326-3303. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  BelAge 
Plastic  Surgery  Center,  P.C,  and  George 
F.  Miller,  Jr.,  M.D.,  individually  and  as 
an  officer  of  BelAge  Plastic  Surgery 
Center,  P.C,  hereinafter  sometimes 
referred  to  as  "proposed 
respondents,"and  it  appearing  that 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
BelAge  Plastic  Surgery  Center,  P.C,  by 
its  duly  authorized  officer,  and  George 
F.  Miller,  Jr.,  M.D..  individually  and  as 
an  officer  of  BelAge  Plastic  Surgery 
Center,  P.C,  and  their  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that 
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1.  Proposed  respondent  BelAge  Plastic 
Surgery  Center,  P.C,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Virginia,  with  its  office  and 
principal  place  of  business  located  at 
4900  Seminary  Road,  Alexandria, 
Virginia  22311. 

2.  Proposed  respondent  George  F. 
Miller,  Jr.,  M.D.,  is  an  individual  medical 
doctor  who  founded  BelAge  Plastic 
Surgery  Center,  P.C,  and  is  an  officer 
and  director  of  the  corporate 
respondent.  He  directs,  controls  and 
formulates  the  acts  and  practices  of 
BelAge  Plastic  Surgery  Center,  including 
the  acts  and  practices  alleged  in  the 
complaint  herein.  His  business  address 
is  4900  Seminary  Road,  Alexandria, 
Virginia  22311. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondents  waive:  (a) 
Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby  and 
related  material  pursuant  to  §  2.34  of  the 
Commission's  rules,  will  be  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlerrient 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 


may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order.   ■ 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Ordef 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

1.  Advertising,  offering  for  sale  or 
promotion  does  not  include  any 
statement  made  by  respondents  or  their 
representatives,  agents  or  employees  to 
a  patient  after  the  patient  has  agreed  to 
purchase  the  procedure  represented. 

2.  Recovery  period  means  the  period 
between  when  a  typical  patient  of 
respondents  has  had  the  surgery 
represented  and  when  such  patient 
actually  returns  to  a  normal  schedule, 
including  social  activities  and  full-time 
employment,  but  excluding  strenuous 
exercise. 

3.  In  order  for  a  disclosure  to  be  made 
"prominently"  it  must  be  in  the  same 
typeface  and  color  contrast  as  the 
representation  which  triggers  the 
disclosure. 

4.  Typical  or  typically  means  in  the 
majority  of  instances  or  the  majority  of 
patients. 


I. 

//  is  Ordered  that  respondents  BelAge 
Plastic  Surgery  Center,  P.C.  a  Virginia 
Corporation,  its  successors  and  assigns, 
and  its  officers,  and  George  F.  Miller,  Jr., 
M.D.,  individually  and  as  an  officer  of 
said  corporation,  and  respondents' 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising,  offering 
for  sale  or  promotion  of  any  cosmetic  or 
plastic  surgical  procedure,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from,  directly 
or  by  implication: 

A.  Representing  that  the  results  from 
any  cosmetic  or  plastic  surgical 
procedure  can  be  achieved  easily, 
simply  or  quickly  or  that  the  recovery 
period  following  any  surgical  procedure 
is  quick,  easy,  or  simple,  when  the 
recovery  period  is  likely  to  be  more  than 
five  days,  imless  the  length  of  the 
recovery  period  is  clearly  and 
prominently  disclosed  in  close  proximity 
to  such  representation. 

B.  Making  any  representation  as  to 
when  patients  can  resume  a  normal 
schedule  or  return  to  work  or  making 
any  other  representation  regarding 
recovery  experience.  Which  does  not 
describe  the  recovery  experience  of  a 
typical  patient  of  respondents,  unless 
one  of  the  following  is  clearly  and 
conspicuously  disclosed  in  close 
proximity  to  such  representation:  (1)  The 
recovery  experience  of  a  typical  patient 
of  respondents,  or  (2)  that  patients  will 
experience  the  represented  recovery 
experience  only  under  limited  or 
atypical  circumstances. 

C.  Representing  that  following  breast 
augmentation,  breast  reduction,  or  any 
other  cosmetic  or  plastic  surgical 
procedure  for  which  patients  typically 
take  narcotic  pain  medications  during 
the  post-operative  period,  patients  are 
likely  to  experience  no  pain,  or  only 
mild  discomfort,  or  are  unlikely  to 
require  narcotic  pain  medication; 
provided,  however,  that  this  paragraph 
shall  not  apply  if  respondents  can 
demonstrate  that  their  patients 
atypicaily  do  not  take  narcotic  pain 
medication  during  the  post-operative 
period  for  the  procedure  in  question; 

D.  Representing  that  any  cosmetic  or 
plastic  surgery  procedure  which  entails 
serious  adverse  risks  is  safe  unless 
respondents  clearly  and  prominently 
disclose  that  such  procedure  entails 
adverse  risks.  For  purposes  of  this 
Order,  the  following  disclosure  shall  be 
deemed  adequate  to  satisfy  this 
disclosure  requirements: 
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Of  course,  plastic  surgery,  like  any  surgery. 
has  risks.  Yoiir  surgeon  will  discuss  the  risks 
with  you  in  detail. 

The  disclosure  required  by  this 
paragraph  shall  be  made  either  (1)  in 
close  proximity  to  such  representation 
or  (2)  in  the  case  of  a  written 
representation,  on  the  same  page  as  the 
representation,  in  which  case  the 
disclosure  must  be  boxed  and  isolated 
from  all  other  material,  and  be  in  the 
same  typeface  and  color  contrast  as  the 
largest  and  most  noticeable 
representation  on  that  page  which 
triggers  the  disclosure. 

E.  Misrepresenting  the  likelihood  of 
serious  adverse  risks  associated  with 
any  plastic  or  cosmetic  surgical 
procedure  or  device  implanted  through 
any  such  procedure; 

F.  Misrepresenting  the  likelihood  of 
permanent,  extensive  or  conspicuous 
scare  resulting  from  breast  reduction, 
breast  lift  or  abdominoplasty,  or  any 
other  cosmetic  or  plastic  surgical 
procedure  which  typically  results  in 
permanent  and  conspicuous  scars; 

G.  Misrepresenting  the  length  of  the 
recovery  period  following  any  cosmetic 
or  plastic  sui^ical  procedure;  provided, 
however,  that  nothing  in  this  order  shall 
prevent  respondents  from  making  any 
truthful  representation  as  to  when  a 
typical  patient  of  respondents  returns  to 
work; 

H.  Representing,  contrary  to  fact,  that 
little  or  no  pain  or  discomfort  is 
typically  experienced  as  a  result  of 
undergoing  any  cosmetic  or  plastic 
surgical  procedure; 

I.  Misrepresenting  the  need  for  pain 
medication  or  the  type  of  pain 
medication  that  is  likely  to  be  needed  to 
relieve  pain  following  any  cosmetic  or 
plastic  surgical  procedure;  provided, 
however,  that  nothing  in  this  order  shall 
prevent  respondents  from  making  any 
truthful  representation  regarding  the 
pain  medication  taken  by  a  typical 
patient  of  respondents. 

1 

U.  j 

//  is  Further  ordered  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  the  filing  of  a 
bankruptcy  petition,  or  any  other  change 
in  the  corporation(s)  which  may  affect 
compliance  obligations  arising  out  of  the 
order. 

in. 

It  is  Further  ordered  That  respondents 
and  their  successors  or  assigns,  shall 


distribute  a  copy  of  this  order  to  each  of 
their  officers,  agents,  representatives, 
independent  contractors  and  employees 
who  are  engaged  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials,  who 
communicate  with  patients  or  potential 
patients,  who  perform  surgical  services 
or  who  have  any  responsibilities  with 
respect  to  the  subject  matter  of  this 
Order. 

IV. 

It  is  Further  ordered  That,  for  a  period 
of  ten  years  from  the  date  of  entry  of 
this  Order,  the  individual  respondent 
named  herein  shall  promptly  notify  the 
Commission  of  the  discontinuance  of  his 
present  business  or  employment  and  of 
his  affiliation  with  a  new  business  or 
employment,  with  each  such  notice  to 
include  the  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  which 
the  respondent  is  newly  engaged  as  well 
as  a  description  of  respondent's  duties 
and  responsibilities  in  connection  with 
the  business  or  employment 

V. 

It  is  Further  ordered  That  respondents 
shall  maintain  for  a  period  of  three 
years  from  the  date  the  document  is 
created  or  used,  whichever  is  later, 
docimients  demonstrating  the  manner 
and  form  of  respondents'  compliance 
with  this  order.  //  is  Further  ordered 
That  such  documents  shall  be  made 
available  to  the  Commission  or  its  staff 
for  inspection  and  copying  within  30 
days  of  receipt  of  a  request  for  an 
inspection. 

VI. 

It  is  Further  ordered  That  respondents 
and  their  successors  or  assigns,  shall, 
within  sixty  (60)  days  after  service  of 
this  order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they  have 
complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  BelAge  Plastic  Surgery  Center 
("BelAge").  located  in  Alexandria. 
Virginia,  and  George  F.  Miller,  Jr.,  M.D.. 
the  owner  and  director  of  BelAge 
(collectively,  the  "respondents"). 
Respondents  market  and  provide 
cosmetic  surgery  to  the  public. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  the  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 


the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  will  decide  whether  it 
would  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondents 
deceptively  promoted  a  variety  of 
cosmetic  surgery  procedures  and  breast 
implants.  Under  this  agreement,  the 
respondents  will  cease  and  desist  from 
making  misrepresentations  concerning 
the  likelihood  of  serious  adverse  risks 
associated  with  any  cosmetic  surgery 
procedure  or  device  implanted  thereby, 
and  from  making  certain 
misrepresentations  concerning  the 
likelihood  of  permanement,  extensive  or 
conspicuous  scars,  the  length  of  the 
recovery  period,  the  pain  typically 
experienced  and  the  need  for  pain 
medication,  following  cosmetic  or 
plastic  surgery. 

This  matter  concerns  claims  made  for 
various  cosmetic  surgical  procedures 
and  breast  implants  contained  in 
BelAge's  promotional  brochure  entitled 
"Everything  You've  Always  Wanted  To 
Know  About  Plastic  Surgery."  The 
complaint  accompanying  the  proposed 
consent  order  alleges  that  respondents 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  in  making  certain 
representations  contained  in  this 
brochure. 

Specifically;  according  to  the  , 

complaint,  respondents'  brochure 
contained  false  and  misleading 
statements  that  silicone  breast  implants 
do  not  interfere  with  mammography; 
that  breast  lift  surgery  in  unlikely  to 
result  in  permanent  and  conspicuous 
scars;  that  the  recovery  period  following 
face  lift  and  breast  reduction  is  likely  to 
be  very  short;  that  a  protruding  chin  or 
jaw  can  usually  be  corrected  through 
surgery  which  involves  a  very  short 
recovery  time;  and  that  following 
ostoplasty  (surgery  to  correct  protruding 
ears],  breast  augmentation  and  breast 
reduction,  most  patients  will  experience 
no  pain  or  only  mild  discomfort  and  are 
not  likely  to  require  narcotic  pain 
medication  to  relieve  pain.  Further, 
according  to  the  complaint,  respondents 
represented  that  cosmetic  surgery  is  safe 
and  failed  to  disclose  that  such  surgery 
entails  serious  adverse  risks.  In  light  of 
respondents'  representations  that  such 
surgery  is  safe,  such  failure  to  disclose  is 
false  and  misleading,  according  to  the 
complaint 

Part  1(A)  of  the  proposed  order  would 
prohibit  respondents  from  making 
representations  that  the  results  from  any 
cosmetic  sui^gical  procedure  can  be 
achieved  easily  or  quickly,  or  similar 
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representations,  when  the  recovery 
period  is  likely  to  be  more  than  five 
days,  unless  respondents  disclose  the 
length  of  the  recovery  period. 

Part  1(B)  prohibits  respondents  from 
making  any  representation  regarding 
recovery  experience  which  does  not 
describe  the  recovery  experience  of  a 
typical  patient  of  respondents,  unless 
respondents  disclose  either  the  recovery 
experience  of  a  typical  patient  of 
respondents  or  that  patients  will 
experience  the  represented  recovery 
experience  only  under  limited  or  a 
typical  circumstances. 

Parts  I(Cj,  (H)  and  (1)  prohibit 
misrepresentations  about  the  pain 
patients  are  likely  to  experience  or  the 
pain  medication  patients  are  likely  to 
require  following  cosmetic  surgery 
procedures. 

■  Part  1(D)  prohibits  respondents  from 
representing  that  any  cosmetic  surgery 
procedure  which  entails  serious  adverse 
risks  is  safe  unless  respondents  disclose 
that  such  procedure  entails  adverse 
risks. 

The  order  in  Part  1(E)  also  prohibits 
respondents  from  misrepresenting  the 
likelihood  of  serious  adverse  risks 
associated  with  any  cosmetic  surgical 
procedure  or  device  implanted  through 
any  such  procedure.  This  provision 
would  prohibit  future 
misrepresentations  about  the  risks  of 
breast  implants,  other  implanted 
devices,  and  any  cosmetic  surgical 
procedure. 

The  order,  in  Part  1(F).  would  prohibit 
misrepresenting  the  likelihood  of 
permanent,  extensive  or  conspicuous 
scars  resulting  from  any  cosmetic 
surgical  procedure  which  typically 
results  in  permanent  and  conspicuous 
scars,  and,  in  Pa:t  1(G).  would  prohibit 
misrepresenting  the  length  of  the 
recovery  period  following  any  cosmetic 
surgical  procedure. 

Partj  li-VI  of  the  proposed  order 
contain  various  record  keeping. 
compKance  and  notification 
requirements,  which  are  standard  in 
Commission  orders. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the  ' 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  in'.erprcfdtion  of 
the  agree/r.ent  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 

DoMid  S.  Clark, 

Srcidcry. 

|FR  Doc.  92-15279  Filed  6-29-92;  8:45  am] 
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(Docket  9246] 

University  Health.  Inc.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent  , 
agreement,  accepted  subject  to  fmal 
Commission  approval,  would  prohibit, 
among  other  things,  a  non-profit 
corporation  and  two  of  its  subsidiaries, 
for  ten  years,  from  acquiring  St.  Joseph 
Hospital  or  any  other  hospital  in  the 
Augusta.  Georgia  area — and  from 
consolidating  the  operations  of 
respondents'  University  Hospital  with 
those  of  St.  Joseph  or  any  other  local 
general  hospital — without  prior  FTC 
approval. 

DATES:  Comments  must  be  received  on 
or  before  August  31. 1992. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Horoschak  or  Oscar  Voss.  FTC/S- 
3115.  Washington.  DC  20580.  (202)  326- 
2756  or  32ft-2750. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46  and  §  3.25(f)  of  the  Commission's 
rules  of  practice  (16  CFR  3.25(f)).  notice 
Js  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6){iij). 

Agreement  Containing  Consent  Order 

The  agreement  herein,  by  ind 
between  University  Health.  Inc..  a 
corporation.  University  Health  Services. 
Inc.,  a  corporation,  and  University 
Health  Resources.  Inc.,  a  co.-poration 
(hereinafter  sometimes  collectively 
referred  to  as  "respondents"),  by  their 
duly  designated  officers  and  their 
attorney,  and' counsel  for  the  Federal 
Trade  Com.mission,  is  entered  into  in 
accordance  with  the  Commission's  Rule 
governing  consent  order  procedures.  In 
accordance  therewith  the  parties  hereby 
agree  that: 


1.  Respondent  University  Health.  Inc.. 
is  a  non-profit, corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Georgia,  with  its  office  and  principal 
place  of  business  at  1350  Walton  Way, 
Augusta.  Georgia  30910.  Respondent 
University  Health  Services.  Inc.,  is  a 
non-profit  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Georgia,  with  its  office  and  principal 
place  of  business  at  1350  Walton  Way, 
Augusta;  Georgia  30910.  Respondent 
University  Health  Resources,  Inc.  is  a 
for-profit  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Georgia,  with 
its  office  and  principal  place  of  business 
at  810 13th  Street.  Augusta.  Georgia 
30910. 

2.  Respondents  have  been  served  with 
a  copy  of  the  complaint  issued  by  the 
Federal  Trade  Commission  charging 
them  with  violation  of  section  7  of  the 
Clayton  Act,  and  have  filed  an  answer 
to  said  complaint  denying  said  charges. 

3.  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
Commission's  complaint  in  this 
proceeding. 

4.  Respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it  will  be  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days  and  information  in  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agraempnt  and  so 
notify  respondents,  in  which  event  it 
will  tcke  such  action  as  if  may  consider 
approp  i.ite.  or  issue  and  serve  its 
decision,  in  disposition  of  the 
proceedi'.ig. 

6.  This  agreement  is  for  settlement 
pumoses  only  and  does  not  constitute 

~  an  admission  by  respondents  that  their 
proposed  acquisition  would  have 
violated  the  law,  if  it  had  been 
consummated,  as  alleged  in  the 
compliant  issued  by  the  Commission. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 


Federal  Register  /  Vol.  57.  No.  126  /  Tuesday,  June  30,  1992  /  Notices 


29085 


if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  |  3.25(f)  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to 
respondents,  (1)  issue  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  decision  containing  the 
agreement-to  order  to  respondents' 
addresses  as  stated  in  this  agreement 
shall  constitute  service.  Respondents 
waive  any  right  they  may  have  to  any 
other  manner  of  service.  The  compliant 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

8.  Respondents  have  read  the 
compliant  and  the  order  contemplated 
hereby.  Respondents  understand  that 
once  the  order  has  become  final,  they 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

ORDER 

I. 

It  is  Ordered  Thai,  for  the  purposes  of 
this  order,  the  following  definitions  shall 
apply: 

A.  "University"  means  University 
Health,  Inc..  University  Health  Services, 
Inc.,  and  University  Health  Resources, 
Inc.,  and  their  directors,  trustees, 
officers,  employees,  representatives, 
agents,  parents,  subsidiaries,  affiliates, 
divisions,  successors,  and  assigns. 

B.  "Hospital"  means  a  health  facility, 
other  than  a  fedierally  owned  facility, 
having  a  duly  organized  governing  body 
with  overall  administrative  and 
professional  responsibility,  and  an 
organized  medical  staff,  that  provides 
24-hour  inpatient  care,  as  well  as 
outpatient  services,  and  having  as  a 
primary  function  the  provision  of 
inpatient  services  for  medical  diagnosis, 
treatment,  and  care  of  physically  injured 
or  sick  persons  with  short-term  or 
episodic  health  problems  or  infirmities. 
For  purposes  of  this  order,  retirement 


communities  [e.g.,  the  Brandon  Wilde 
facility  operated  by  Autusta  Resource 
Center  on  Aging.  Inc.),  or  health 
facilities  whose  inpatient  services  are 
limited  to  rehabilitation  care  [e.g., 
Walton  Rehabilitation  Hospital  in 
Augusta,  Georgia),  mental  health  care, 
or  substance  abuse  care,  are  not 
"hospitals." 

C.  To  "acquire  a  hospital"  means  to 
directly  or  indirectly  acquire  the  whole 
or  any  part  of  the  assets  of  a  hospital; 
acquire  the  whole  or  any  part  of  the 
stock  or  share  capital  of,  the  right  to 
designate  directly  or  indirectly  directors 
or  trustees  of.  or  any  equity  or  other 
interest  in,  any  person  which  operates  a 
hospital;  or  enter  into  any  other 
arrangement  to  obtain  direct  or  indirect 
ownership,  management  or  control  of  a 
hospital  or  any  part  thereof,  including 
but  not  limited  to  a  lease  of  or 
management  contract  for  a  hospital. 

D.  To  "operate  a  hospital"  means  to 
own.  lease,  manage,  or  otherwise 
control  or  direct  the  operations  of  a 
hospital,  directly  or  indirectly. 

E.  "Affiliate"  means  any  entity  whose 
management  and  policies  are  controlled 
or  directed  in  any  way,  directly  or 
indirectly,  by  the  person  with  which  it  is 
affiliated. 

F.  "Person"  means  any  natural  person, 
partnership,  corporation,  company, 
association,  trust,  joint  venture  or  other 
business  or  legal  entity,  including  any 
governmental  agency. 

G.  The  "Augusta  area"  means  the 
area  consisting  of  Richmond  and 
Columbia  Counties  in  Georgia,  and 
Aiken  County.  South  Carolina. 

H.  The  "Commission"  means  the 
Federal  Trade  Commission. 

n. 

It  is  Further  ordered  That,  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final.  University  shall  not. 
without  the  prior  approval  of  the 
Commission: 

A.  Acquire  any  hospital  in  the 
Augusta  area;  or 

B.  Permit  any  hospital  it  operates  in 
the  Augusta  area  to  be  acquired  by  any 
person  that  operates,  or  is  in  the  process 

,  of  acquiring,  any  other  hospital  in  the 
Augusta  area. 

Provided,  however,  that  such  prior 
approval  shall  not  be  required  for 

(a)  The  establishment  of  a  new 
hospital  service  or  facility  (other  than  as 
a  replacement  for  a  hospital  service  or 
facility  not  operated  by  University, 
pursuant  to  an  agreement  or 
understanding  between  University  and 
the  person  operating  the  replaced 
service  or  facility); 

(b)  Any  transaction  exempt  from  the 
requirements  of  Paragraph  III  of  this 


order  by  operation  of  subpart  (b)  of  the 
proviso  to  that  Paragraph  III;  or 

(c)  Any  transaction  subject  to  this 
Paragraph  II  of  this  Order  if  the  fair 
market  value  of  (or.  in  case  of  a 
purchase  acquisition,  the  consideration 
to  be  paid  for)  the  hospital,  part  thereof 
or  interest  therein  to  be  acquired  does 
not  exceed  one  milUon  dollars 
($1,000,000). 

ni. 

It  is  Further  Ordered  That,  for  a 
period  of  ten  (10)  years  from  the  date 
this  Order  becomes  final.  University 
shall  not,  without  providing  advance 
notification  to  the  Commission,  enter 
into  any  joint  venture  or  other 
arrangement  with  any  other  hospital  in 
the  Augusta  area  for  the  joint 
establishment  or  operation  of  any  new 
hospital,  hospital  medical  or  surgical 
diagnostic  or  treatment  service  or 
facility,  or  part  thereof  in  the  Augusta 
area.  Such  advance  notification  shall  be 
required  upon  University's  issuance  of  a 
letter  of  intent  for.  or  execution  of  an 
agreement  to  enter  into,  such  a 
transaction,  whichever  is  earlier. 

No  notification  shall  be  required  by 
this  Paragraph  III  of  this  Order  for  any 
transaction  for  which  notification  is 
required  to  be  made,  and  has  been 
made,  pursuant  to  section  7A  of  the 
Clayton  Act.  15  U.S.C.  18a.  or  for  which 
prior  approval  by  the  Commission  is 
required,  and  has  been  requested, 
pursuant  to  Paragraph  11  of  this  order. 

The  notification  required  by  this 
paragraph  III  of  this  Order  shall  be 
made  according  to  the  Notification  and 
Report  Form  set  forth  in  the  appendix  to 
part  803  of  title  16  of  the  Code  of  Federal 
Regulations,  as  amended,  and  shall  be 
prepared  and  transmitted  in  accordance 
with  the  requirements  of  that  part, 
except  that  notification  need  not  be 
transmitted  to  the  United  States 
Department  of  Justice.  The  notification 
required  by  this  paragraph  III  of  this 
Order  shall  apply  to  University  and 
shall  not  apply  to  any  other  party  to  the 
transaction.  If  the  transaction  for  which 
notification  is  required  by  this 
paragraph  III  of  this  Order  requires  state 
regulatory  approval  under  a  health 
facih'.ies  certificate  of  need  law. 
University  may.  in  lieu  of  the  foregoing 
notification,  submit  io  the  Commission  a 
copy  of  the  application  for  such  state 
approval. 

Provided,  however,  that  no 
transaction  shall  be  subject  to  this 
paragraph  III  of  this  Order  if: 

(a)  The  fair  market  value  of  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arrangement  by  hospitals  not 
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operated  by  University  does  not  exceed 
one  million  dollars  ($1,000,000);  or 

(b)  The  service,  facility  or  part  thereof 
to  be  established  or  operated  is  to 
engage  in  no  activities  other  than  the 
provision  of  the  following  ser\  ices: 
Laundry;  data  processing;  purchasing; 
materials  management;  billing  and 
collection;  dietary;  industrial 
engineering;  maintenance;  printing; 
security;  records  management; 
laboratory  testing;  personnel  education, 
testing,  or  training;  or  health  care 
financing  (such  as  through  a  health 
maintenance  organization  or  preferred 
provider  organization). 

IV. 

It  is  further  ordered  That,  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  University  shall  not 
permit  all  or  any  substantial  part  of  any 
hospital  it  operates  in  the  Augusta  area 
to  be  acquired  by  any  other  person 
unless  the  acquiring  person  files  with 
the  Commission,  prior  to  the  closing  of 
the  acquisition,  a  written  agreement  to 
be  bound  by  the  provisions  of  this  order, 
which  agreem.ent  University  shall 
require  as  a  condition  precedent  to  the 
acquisition. 


It  is  further  ordered  That  University 
shall,  one  year  after  the  date  this  Order 
becomes  final  and  annually  for  nine  (9) 
years  thereafter,  file  with  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and 
intends  to  comply  with  this  Order. 

VI 

It  is  Further  ordered  That,  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  privilege,  upon 
written  request  and  an  reasonable 
notice  to  University  made  at  its 
principal  offices,  University  shall  permit 
any  duly  authorized  representatives  of 
the  Commission: 

1.  Acc»?ss,  during  office  hours  and  in 
the  presence  cf  counsel  to  inspeci  and 
copy  all  books,  ledgers,  accounts, 
correspcnderce.  memoranda  and  all 
other  records  and  documents  in 
University's  possession  cr  control 
relating  to  ar,y  matter  cbnlained  in  this 
Order;  and 

2.  Upon  five  days'  notice  to  University 
and  without  restraint  or  interfer^ince 
from  University,  to  interview  its  officers 
or  employees,  who  may  'nave  counsel 
present,  regarding  such  matters. 

VII 

//  is  Further  ordered.  That  University 
shall  notify  the  Commission  at  least 


thirty  (30)  days  prior  to  any  proposed 
change,  such  as  dissolution,  assignment, 
sale  resulting  in  the  emergence  of  a 
successor  corporation  or  association,  or 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  which  may 
affect  compliance  obligations  arising  out 
of  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
occepted.  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  University  Health.  Inc.  and  its 
affiliates  University  Health  Services, 
Inc.  and  University  Health  Resources, 
Inc.  (hereinafter  collectively  referred  to 
as  "respondents").  The  agreement 
would  settle  charges  by  the  Federal 
Trade  Conmiission  that  respondents* 
proposed  acquisition  of  a  competing 
hospital  in  Augusta,  Georgia  would  have 
violated  section  7  of  the  Clayton  Act  if  it 
had  been  carried  out. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  issue 
and  serve  the  agreement's  proposed 
order. 

The  Complaint 

The  Commission  issued  an 
administrative  complaint  against  the 
three  respondents  on  April  2, 1991. 
According  to  the  complaint,  respondents 
operate  University  Hospital,  a  general 
acute  care  hospital  in  Augusta.  Georgia, 
and  related  health  care  facilities. 
Respondents  agreed  to  acquire  St. 
Joseph  Hospital,  another  general  acute 
care  hospital  in  Augusta.  The  complaint 
alleges  that  University  and  St.  Joseph 
were  competitors  in  the  market  for 
general  acute  care  hospital  services  in  a 
three-county  area  including  Augusta  and 
surrounding  communities.  That  market, 
according  to  the  complaint,  was  alread  v 
highly  concentrated,  and  entry  by  new 
competitors  would  be  difficult.  The 
complaint  charged  that  if  respondents 
carried  out  their  agreement  to  acquire 
St.  Joseph,  the  effect  of  that  acquis'ition 
would  be  substantially  to  lessen 
competition  in  the  Augusta  area  hospital 
market,  in  violation  of  section  7  of  the 
Clayton  Act. 

The  proposed  acquisition  challenged 
in  the  administrative  complaint  was 
never  completed.  Shortly  after  the 
Commission  issued  the  complaint,  the 
proposed  acquisition  was  preliminarily 


enjoined  by  a  Federal  court,  pursuant  to 
section  13(b)  of  the  FTC  Act.  See 
Federal  Trade  Commission  v.  University 
Health,  Inc.,  938  F.2d  1206  (llth  Cir. 
1991).  The  court's  injunction  prohibiting 
the  acquisition  will  remain  in  effect  until 
the  Commission  gives  final  approval  to 
the  proposed  consent  order,  or  until  the 
Commission's  administrative  proceeding 
against  University  is  otherwise 
concluded. 

The  Proposed  Consent  Order 

The  first  paragraph  of  the  proposed 
order  defines  the  respondents  subject  to 
the  order,  and  certain  other  terms  used 
in  the  order. 

Paragraph  U  would  prohibit 
respondents  from  acquiring,  without  the 
prior  approval  of  the  Federal  Trade, 
Commission,  all  or  any  significant  part 
of  a  general  acute  care  hospital  in 
Richmond  or  Columbia  Counties  in 
Georgia,  or  Aiken  County  in  South 
Carolina.  It  would  also  prohibit 
respondents  from  transferring,  without 
prior  Com.mission  approval,  any  general 
hospital  or  significant  part  thereof  they 
operate  in  that  area  to  another  person 
operating  (or  in  the  process  of  acquiring) 
a  general  hospital  in  the  area.  These 
provisions,  in  combination,  would  give 
the  Commission  authority  to  prohibit 
any  substantial  combination  of  the 
general  acute  care  hospital  operations  of 
University  with  those  of  any  other 
general  hospital  in  the  Augusta  area, 
unless  University  convinced  the 
Commission  that  a  particular 
transaction  would  not  endanger 
competition  in  the  Augusta  area  hospital 
market. 

Paragraph  III  would  require 
respondents  lo  pro\'ide  advance  notice 
to  the  Commission  of  joint  ventures  with 
other  local  hospitals  for  the 
establishment  of  new  hospital  facilities 
or  services  in  the  Augusta  area.  This 
Paragraph  would  not  apply  to 
transactions  subject  to  the  prior 
approval  requirement  of  paragraph  II.  or 
to  the  Clayton  Act  s  premerger 
notification  requirements. 

Both  paragraph  II  and  paragraph  III 
would  not  cover  acquisitions  and  joint 
ventures  where  the  value  of  the 
acquired  assets,  or  the  assets 
contributed  to  a  joint  venture  by 
participants  other  than  respondents,  is 
5»1  million  or  less.  Nor  would  those 
Paragraphs  apply  to  joint  ventures 
between  University  and  other  hospitals 
which  are  limited  to  the  provision  of 
certain  specified  hospital  support 
services  (such  as  laundry  or  laboratory 
testing)  or  the  establishment  of  new 
health  plans  (such  as  health 
maintenance  organization).  In  addition, 
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paragraphs  II  and  III  would  both  expire 
ten  years  after  the  order  becomes  Hnal. 

Paragraph  IV  of  the  proposed  order 
would  prohibit,  for  ten  years, 
respondents  from  transferring  any 
hospital  in  the  Augusta  area  to  a  non- 
respondent  without  first  filing  with  the 
Commission  an  agreement  by  the 
transferee  to  be  bound  by  the  order. 
Paragraphs  V  and  VI  of  the  proposed 
order  require  respondents  to  make 
annual  reports  to  the  Federal  Trade 
Commission,  and  to  make  certain 
documents  and  personnel  available  to 
the  Commission  upon  request,  so  the 
Commission  may  verify  compliance  with 
the  order.  Finally,  paragraph  VII  of  the 
proposed  order  requires  respondents  to 
notify  the  Commission  at  least  thirty 
days  before  any  proposed  change  in 
corporate  structire  that  may  affect 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  to  assist  the 
Commission  in  its  determination 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  the  proposed  order  or  to  modify 
their  terms  in  any  way. 

The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondents  that  their 
proposed  acquisition  would  have 
violated  the  law,  as  allegied  in  the 
Commission's  complaint. 

By  direction  of  the  Commission, 
Commissioner  Owen  dissenting. 
Donald  S.  Clark,  ,, 
Secretary. 
[FR  Doc.  92-15278  Filed  6-29-92;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Urban  Community-Based  School 
Readiness  Service  Integration 
Coalition 

agency:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
HHS. 

ACTION:  Request  for  application  for  a 
grant  to  implement  a  plan  of  integrated 
services  in  support  of  the  School 
Readiness  goal  t>f  the  America  2000 
Education  Strategy. 

summary:  On  April  18, 1991,  the 
President  announced  AMERICA  2000: 
An  Education  Slrategy.  This  bold  and 
comprehensive  initiative  to  change 
American  education  establishes 
iiritional  goals  tp  be  achieved  by  the 


year  2000.  The  first  goal  states  the 
following:  By  the  year  2000,  all  children 
will  start  school  ready  to  learn 

There  is  a  serious  need  for  irmovative, 
community-based  service  delivery 
approaches  which  integrate  multiple 
services  and  providers  into  holistic 
systems  that  address  the  diverse  needs 
of  school-age  children  from  five  through 
eighteen  years  old  and  their  families, 
and  longitudinally  ensure  that  children 
arrive  at  school  each  day  ready  to  learn, 
and  successfully  complete  school  and 
transition  into  employment  and/or 
higher  education,  and  independent 
living.  This  grant  announcement  furthers 
this  developmental  process  by  providing 
support  for  the  organization  and 
operational  testing  of  a  previously 
developed  strategic  plan  for  an 
integrated  service  system  for  a  school- 
age  population  of  children  and  their 
families. 

CLOStNQ  date:  The  closing  date  for 
submitting  applications  under  this 
announcement  is  August  14. 1992. 
FOR  FURTHER  INFORMATION  CONTACr. 
Grants  Officer,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue. 
SW..  room  405F.  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201,  Phone 
(202)  245-1794. 

Part  I.  Background  and  Purpose 

A.  School  Readiness  Coal  of  the 
American  2000  Education  Strategy 

On  April  18. 1991,  the  President 
announced  AMERICA  2000:  An 
Education  Strategy.  This  bold  and 
comprehensive  initiative  to  change 
American  education  establishes 
national  goals  and  objectives  with  four 
distinct  but  interdependent  "Themes  or 
Tracks." 

Goal  One  is  being  carried  out  together 
with  the  Department  of  Education  to 
ensure  a  coordinated  and 
comprehensive  strategy  for  its 
fulfillment.  The  first  goal  states  the  . 
following:  By  the  year  2000,  all  children 
in  America  will  start  school  ready  to 
learn. 

Objectives:  All  disadvantaged  and 
disabled  children  will  have  access  to 
high  quality  and  developmentally 
appropriate  preschool  programs  that 
help  prepare  children  for  school. 

Every  parent  ih  America  will  be  a 
child's  first  teacher  and  will  devote  time 
each  day  helping  his  or  her  preschool 
child  learn;  parents  will  have  access  to 
the  training  and  support  they  need. 

Children  will  receive  the  nutrition  and 
health  care  needed  to  arrive  at  school 
with  healthy  minds  and  bodies,  and  the 
number  of  low  birthweight  babies  will 


be  significandy  reduced  through 
enhanced  prenatal  health  systems. 

The  fourth  Trade  involves  the 
development  of  communities  which 
provide  the  envirormient  and  climate  to 
ensure  opportunities  to  learn.  Track  4 
leads  to  a  broadening  of  the  concept  of 
school  readiness  to  ensure  that  all 
children  arrive  at  school  each  day  ready 
to  learn.  This  acknowledges  that 
readiness  for  school  is  an  on-going  state 
throughout  the  school  years,  rather  than 
a  condition  to  be  reached  upon  school 
entry.  The  President  has  assigned  lead 
responsibility  for  Track  Four  to  assist  in 
developing  these  "communities  where 
learning  will  happen"  to  the  Secretary  of 
Health  and  Human  Services.  This  grant 
announcement  will  support 
implementation  of  a  community-based 
plan  of  services  that  directly  focuses  on 
Goal  1. 

B.  Community  Coalitions 

There  i^a  serious  need  for  innovative, 
community-based  service  delivery 
approaches  which  integrate  multiple 
services  and  providers  into  holistic 
systems  that  address  the  diverse  needs 
of  school-age  children  from  five  through 
eighteen  years  old  and  their  families, 
and  longitudinally  ensure  that  children 
arrive  at  school  each  day  ready  to  learn, 
and  successfully  complete  school  and 
transition  into  employment  and/or 
higher  education,  and  independent 
living.  Building  workable  and  productive 
coalitions  at  the  community  level  is  a 
positive  and  essential  step  in  developing 
such  comprehensive  and  effective 
school  readiness,  service  integration 
approaches.  In  addition,  considerable 
time  and  effort  must  be  spent 
conceptualizing  and  plarming  such 
complex  interactive  service  systems. 

Some  communities  in  the  country 
have  organized  broad  coalitions  of 
service  providers,  public  and  private 
organizations.  They  have  developed  or 
are  working  toward  plans  for  an 
integrated  service  system  with  the  goal 
of  longitudinal,  comprehensive  health, 
educational,  employment,  and  human 
service  support  to  meet  the  needs  of  at 
risk  children  and  families.  Funds  from 
Federal  and  State  governments  and 
private  foundations  have  supported  llie 
development  of  these  coalitions  and 
strategic  plans  for  service  integration  for 
school-age  children.  Specifically,  the 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  (OASPE) 
within  the  U.S.Department  of  Health 
and  Human  Services  (DHHS)  has 
participated  in  this  national  effort  by 
funding  a  series  of  community-based 
service  integration  facilitation  and 
planning  grants,  and.  in  conjunction 
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with  the  Council  of  Governors'  Policy 
Advisors,  state-wide  planning  activities. 
As  a  result,  communities  around  the 
country  are  at  different  stages  of 
readiness  to  begin  implementation. 
However,  the  existence  of  strategic 
plans  and  collaborative  coalitions  are 
not  sufficient  to  ensure  successful 
implementation.  Implementation,  like 
strategic  planning,  must  be  carefully 
organized,  tested,  and  gradually 
introduced  in  order  to  translate  "theory" 
into  sustained  "practice." 
Implementation  of  plans  for  a  model 
service  delivery  system  is  a  vital  next 
step  in  attempting  to  introduce  systems 
change.  This  grant  announcement 
furthers  this  developmental  process  by 
providing  support  for  the  initial  stages  of 
implementing  a  previously  developed 
strategic  plan  for  an  integrated  service 
system  for  a  school-age  population  of 
children  and  their  families. 

C.  Eligible  Applicants  and  Funding 

Pursuant  to  section  1110  of  the  Social 
Security  Act,  the  Assistant  Secretary  for 
Planning  and  Evaluation,  DHHS.  is 
seeking  applications  from  urban 
community-based  coahtions  of  service 
providers  and  local  governing  agencies 
to  implement  their  existing  strategic 
plans  for  innovative  integrated  service 
delivery  systems  for  school-age  children 
and  their  families.  Applications  will  be 
accepted  from  public  organizations, 
private  non-profit  organizations,  and 
for-profit  organizations  that  can 
demonstrate  comprehensive 
involvement  of  service  providers, 
service  recipients,  and  community 
leaders.  These  funds  are  only  available 
to  initiate  and  place  the  strategic  plan 
into  operation.  Continuation  of  the 
program  beyond  the  first  year  is  the 
responsibility  of  the  applicant. 
Therefore,  an  applicant  will  only  be 
funded  for  one  year. 

Part  II.  Prerequisites  and  Content  of 
Applications  for  a  Grant  Under  This 
Announcement. 

An  organization  receiving  a  grant 
under  this  announcement  must  be  a 
member  of  a  local  urban  community 
coalition  or  an  entity  responsible  to  such 
a  coalition.  The  coalition  must  have 
already  developed  a  strategic  plan  for 
reforming  the  delivery  of  health  and 
social  ser»'ices  for  school-aged  children 
and  their  families  which  includes  a  close 
linkage  to  the  public  education  system. 
The  coalition  must  demonstrate 
sufficient  community  support  so  that 
implementation  of  the  strategic  plan  has 
a  reasonable  chance  of  success. 


A.  Prerequisite:  A  Strategic  Plan  for 
Services 

The  Strategic  plan  that  has  been 
developed  must  address  at  a  minimum: 
1.  Integrated  Services.  The  integration  of 
a  comprehensive  array  of  services,  such 
as,  child  welfare  services,  education, 
employment  and  training,  health,  mental 
health,  public  assistance,  housing  and 
youth  services,  in  a  coordinated 
proactive  delivery  system  involving  a 
variety  of  relevant  service  providers  and 
community  based  organizations  for 
school-aged  children  and  their  families. 
At  a  minimum  the  system  of  service 
must  include  public  education,  health, 
and  child  welfare  systems  as  active 
providers  of  service.  Systems  should 
attempt  to  address  the  problems  caused 
when  individuals  and  their  families 
must  spend  resources  and  time 
attempting  to  locate  and  access  services, 
and  when  services  are  delivered  in  an 
uncoordinated  and  fragmented  fashion 
by  multiple  providers. 

2.  Case  Management/Advocacy.  A 
comprehensive  case  management/ 
advocacy  function,  as  a  key  element  of 
the  integrated  service  system,  which 
assesses  family /client  needs  and, 
through  a  participatory  process 
involving  families/clients,  and  other 
relevant  individuals,  develops  and 
oversees  the  implementation  -and 
evaluation  of  a  Service  Plan  for  children 
and  their  families.  If  the  proposed 
service  system  includes  plans  to 
redesign  the  existing  intake  systems, 
this  should  be  described.  Likewise,  any 
plans  to  modify  existing  practices 
regarding  the  sharing  of  information 
about  families  and  children  between 
agencies  must  be  described.  A  system 
that  tracks  children  and  families  across 
service  providers  is  desirable. 

3.  Collaborative  and  Community 
Based.  A  collaboration  of  variety  of 
leaders,  practitioners,  and  consumers 
from  the  relevant  sectors  of  the 
community  to  administer  the  project  and 
carry  out  its  design  and  implementation. 
This  collaboration  should  include 
business,  education,  social  services, 
medical  services,  politics  and 
government,  community  leadership  and 
potential  clients.  The  active  involvement 
and  roles  of  these  individuals  must  be 
described  in  sufficient  detail  in  the 
implementation  plan  so  that  decision 
making  processes  and  relationships 
between  the  members  of  the  coalition 
are  explicitly  stated. 

4.  School  Linkages.  Specific  linkage 
with  public  schools.  Local  schools  must 
be  an  integral  part  of  all  planning  and 
implementation  efforts  by  committing 
resources  to  the  project  and  by 
demonstrating  a  willingness  Jo  consider 


alternatives  to  the  traditional 
educational  system,  for  example, 
decentralized  school  site  administration, 
greater  parental  involvement  and 
changes  in  curriculum,  and  instructional 
approaches. 

Although  it  is  impossible  to  identify 
precisely  all  the  elements  necessary  for 
restructuring  a  service  system, 
experience  has  demonstrated  that  the 
following  characteristics  are  also 
important  and  must  be  considered: 

Outcome  Oriented.  Measurable  and 
attainable  outcomes  for  families  and 
children  receiving  services. 
Measurement  of  outcomes  are  supported 
by  strong  data  collection  methods  and  a 
plan  for  on-going  evaluation  of  impacts 
and  outcomes.  Such  data  are  also  useful 
for  identifying  needed  services' 
modifications. 

Family  Centered.  A  focus  on 
approaches  which  recognize  the 
importance  of  the  family  and  its  primary 
role  in  ensuring  that  children  and  youth 
are  healthy,  secure,  and  ready  to  benefit 
from  available  educational  services.  In 
addition,  applicants  must  recognize  that 
often  the  needs  of  parents  and  other 
family  members  must  be  met 
concurrently  with  the  needs  of 
individual  children. 

Community  Based.  A  focus  on  the 
needs  of  the  community  and  allowance 
for  differences  among  communities 
based  on  unique  cultural  and  service 
delivery  needs.  It  is  entirely  possible  in 
an  application  involving  multiple 
communities  or  sub-communities  that 
services  are  not  identical  across  all 
sites. 

Needs  Based.  A  design  based  on  the 
needs  of  the  children  and  families  to  be 
served  and  not  the  unique 
characteristics  of  the  service  programs 
to  be  used.  Every  effort  must  be  made  to 
ensure  flexibility  and 
comprehensiveness  in  the  availability  of 
services.  There  must  be  clearly  staled 
objectives  for  eliminating  artificial  and 
bureaucratically  imposed  barriers  to 
services,  inadequate  accountability  to 
consumers,  and  lack  of  clearly  identified 
responsibility  for  family-focused 
services.  Alternative  intake  procedures, 
locations,  funding  mechanisms  and 
staffing  must  be  seriously  considered  as 
a  means  of  ensuring  appropriate  and 
effective  responses  to  family  needs 

B.  Content  of  Application 

1.  Workplan 

An  applicant  must  develop  a  specific 
workplan  to  implement  all  of  the 
elements  of  the  broader  strategic  plan 
(Part  II,  A). 
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The  applicant  must  describe  the 
precise  plans  for  implementing  the 
components  of  the  strategic  plan  across 
school  and/or  community  sites.  An 
applicant  could  choose  to  implement  all 
of  components  under  a  centralized 
administration  or.  for  example,  could 
elect  to  issue  small  grants  to  schools  or 
other  community-based  organizations  to 
implement  the  various  school-linked 
components.  Regardless  of  the  method 
employed,  such  a  plan  should  identify 
specific  sites  (e.g.,  schools,  community 
locations)  and  the  time  frame  for 
offering  semces  at  those  locations.  The 
agencies  which  will  participate  in  each 
site's  service  delivery  and  the  nature  of 
their  participation  should  be  described. 
Estimated  numbers  of  individuals  to  be 
served  and  the  anticipated  dates  for  full 
service  also  should  be  included.  As 
much  detail  as  possible  including  such 
things  as  the  logistical  concerns  or 
plans,  e.g.,  physical  space,  equipment, 
record  keeping,  staff  deployment,  staff 
training,  on-site  control  and  supervision, 
hours  of  operation,  etc.  should  be 
provided. 

The  workplan  should  provide  a 
schedule  for  implementation  and 
provide  a  monitoring  tool  of  the  process. 
The  workplan  will  describe  (a)  planning 
objectives,  (b)  the  key  results  to  be 
achieved  (c)  the  anticipated  events 
along  the  way.  (d)  key  assumptions  on 
which  objectives  are  based,  (e) 
projected  dates  and  (f)  required 
resources. 

The  plan  should  include  evidence  of  a 
committment  from  the  major 
participants  that  ensures  continuation  of 
the  plan  and  resulting  system  after  the 
initial  first  year  of  impjementation 
without  continued  direct  federal 
demonstration  funds.  The  plan  must  also 
describe  the  source  and  amount  of  the 
required  minimum  of  a  50%  match  of 
federal  funds.  (Note  that  this  match 
must  be  new  funding  and  not 
reallocated  from  other  sources.  See 
Section  V,  C,  2  for  details.) 

C.  Evaluation     \  \ 

In  addition  to  the  data  collection  and 
plan  for  accountability  which  should  be 
a  part  of  the  workplan.  "Each  grantee 
must  provide  for  an  independent 
evaluation  of  the  process  of 
implementation  itself.  It  is  this  process 
evaluation  which  will  provide  lessons 
for  other  conmiunities  entering  the 
implementation  phase  of  their  efforts  to 
reform  service  systems. 

The  implementation  evaluation  should 
be  conducted  by  an  independent 
evaluation  team  or  researches 
experienced  in  process  evaluations, 
implementation  studies,  case  studies, 
and  other  field  approaches.  The 


evaluation  should  focus  on  describing 
both  the  anticipated  and  the 
unanticipated  processes  of  the 
implementation  of  the  service 
integration  strategy.  The  purpose  of  the 
documentation  and  analysis  of 
unanticipated  implementation  issues  is 
not  to  derive  a  judgment  about  the 
original  plans,  but  rather  to  develop  a 
be»'.er  understanding  of  the  factors 
affecting  implementation  and  to  derive 
lessons  for  wider-scale  application.  In 
designing  the  implementation  study 
particular  attention  must  be  paid  to 
assuring  that  the  range  of  program 
administrator  and  other  interview 
subjects  represent  the  full  range  of  local 
perspectives  on  the  demonstration  and 
that  the  interview  guidelines  are 
sufficiently  detailed  to  elicit  information 
not  only  about  the  implementation 
problems  encountered,  but  the  range  of 
solutions  considered,  and  about  the 
apparent  effects  of  the  approaches 
actually  used. 

Some  of  the  topics  that  are  to  be 
addressed  in  this  case  study  include: 

a.  The  socio-political  context  of  the 
community  within  which  the  targeted 
sites  are  located  and  the  socio-economic 
characteristics  of  the  areas  to  be  served 
by  the  sites. 

b.  A  description  of  the  staff  who  are 
involved  in  direct  service,  their 
professional  identities,  level  of 
education,  years  of  experience,  etc. 

c.  A  detailed  description  of  the 
operation  of  other  major  programs,  e.g.. 
AFDC.  Food  Stamps.  Medicaid,  Child 
Welfare,  Title  L  Employment  and 
Training,  Juvenile  Justice,  United  Way, 
etc.,  and  their  financing  which  are 
included  in  a  system  of  integrated 
services. 

d.  A  description  of  the  automated 
systems  used  in  tracking  clients  and 
services,  any  sharing  of  information 
about  clients  in  electronic  or  non- 
electronic form  between  agencies,  and  a 
discussion  of  any  confidentiality  issues 
that  arise. 

e.  A  description  of  the  various  levels 
(from  the  overall  policy  board  at  the 
highest  level,  through  middle 
management  levels  within  and  between 
agencies,  to  the  site  level  involving  staff 
and  consumers  from  different  agencies) 
at  the  collaboration  must  occur  and  tlie 
processes  which  influence  each  level. 

f.  A  description  of  the  processes 
designed  to  assure  shared 
responsibility/accountability  and 
community  involvement. 

g.  A  detailed  description  of  the  case 
management  system  andjof  the  services- 
as  they  are  to  be  provided. 

h.  Any  available  information  on  initial 
service  provision. 


Part  ni.  OrganizatioD  of  Applications^ 
Outline  of  Narrative  Description 

An  application  must  contain  the 
required  Federal  forms,  title  page,  table 
of  contents,  and  the  sections  listed 
below.  All  pages  of  the  narrative  should 
be  numbered.  Each  applicant  must 
present  their  responses  to  the 
"Prerequisites  and  Content  of 
Applications  for  Receiving  a  Grant 
under  this  Accouncement"  delineated  in 
Section  II  within  the  structure  presented 
below. 

A.  Abstract  Provide  a  one-page 
summary  of  the  proposed  project. 

B.  Rationale.  Include  a  brief  overview 
which  documents  the  local  need  for  the 
proposed  project,  justifies  the  approach 
to  be  taken,  and  identifies  any 
theoretical  or  empirical  basis  for  the 
approach  proposed  along  with 
appropriate  supporting  citations  of  the 
pertinent  professional  literature. 

C.  Goals  and  Objectives.  Present  the 
goals  of  the  implementation  effort  and 
related  objectives  in  observable  terms. 
These  goals  and  objectives  should  be 
used  in  the  development  of  the 
evaluation  criteria. 

D.  Population.  Define  the  population 
of  children  and  families,  in  terms  of 
number  and  relevant  characteristics,  to 
be  served  by  the  project 

E.  Strategic  Plan.  See  Section  II.A. 
Provide  a  copy  of  the  strategic  plan  for 
the  integration  of  services  upon  which 
the  implementation  phase  will  be  based. 
Include  all  mission  statements  and  inter- 
agency agreements  that  have  been 
accepted  by  the  coalition  members. 

F.  Implementation  Work  Plan.  See 
Section  II,  B-1.  Present  a  detailed 
description  of  how  the  strategic  plan 
will  be  implemented.  It  will  be  helpful  if 
specific  steps  and  milestones  can  be 
presented  in  the  form  of  a  series  of 
Gantt  or  PERT  charts. 

G.  Evaluation.  See  Section  II,  B-2. 
Describe  how  the  services  of  an 
independent  evaluator  will  be  obtained 
and  provide  assurances  that  the 
evaluation  will  meet  the  specifications 
listed  in  Part  II.  B-2  above. 

R  Staffing.  List  primary  staff, 
identifying  the  agency  for  which  they 
work,  the  percentage  of  time  they  will 
commit  to  the  project,  and  whether 
federal  funds  will  be  used  to  pay  for 
their  services.  Job  descriptions  and  a 
staffing  chart  showing  the  relationship 
to  staff  to  the  various  organizations 
must  also  be  included.  Curriculum  Vitae 
or  job  descriptions  for  key  staff  must  be 
appended. 

I.  Organizational  Capacity.  Briefly 
describe  the  applicant's  (or  larger 
coalition's)  organizational  capabilities 
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and  experience  in  government, 
education,  health,  or  human  services. 

J.  Budget.  Submit  a  request  for  federal 
funds  using  Standard  Form  424A.  In 
addition,  include  a  detailed  breakdown 
of  all  Federal  line  items  along  with  a 
brief  narrative  description  or 
justification  for  these  line  items.  This 
detailed  breakdown  should  separate 
items  for  which  Federal  funds  are 
requested  from  items  to  be  provided  by 
other  sources,  with  those  other  sources 
identified.  Documentation  must  be 
included  which  substantiates  the 
existence  of  a  commitment  to  provide 
the  required  non-Federal  share.  (See 
Section  V,  paragraph  C  below  for 
specific  requirements  regarding  this  non- 
Federal  local  contribution.) 

Part  rv.  Receipt  and  Processing  of 
Applicants 

A.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  announcement  is 
August  14. 1992.  Applications  must  be 
postmarked  or  hand  delivered  to  the 
application  receipt  point  no  later  than  5 
p.m.  on  August  14, 1992.  Hand-delivered 
applications  will  be  accepted  Monday 
through  Friday,  excluding  federal 
holidays,  prior  to  and  on  August  14. 
1992.  during  the  working  hours  of  9  a.m. 
to  5  p.m.  in  the  lobby  of  the  Hubert  H. 
Humphrey  building  located  at  200 
Independence  Avenue.  SW.  in 
Washington.  DC.  When  hand-delivering 
an  application,  call  (202)  245-1794  from 
the  lobby  for  pick  up.  A  staff  person  will 
be  available  to  receive  applications. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either  (1) 
Received  at.  or  hand-delivered  to,  the 
mailing  address  on  or  before  August  14, 
1992,  or  (2)  postmarked  before  midnight 
of  the  deadline  date,  August  14, 1992, 
and  received  in  time  to  be  considered 
during  the  competitive  review  process 
within  two  weeks  of  the  deadline  date. 

When  mailing  applications,  applicants 
are  strongly  advised  to  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
(such  as  UPS,  Federal  Express,  etc.)  or 
from  the  U.S.  Postal  Service  as  proof  of 
mailing  by  the  deadline  date.  It  there  is 
a  question  as  to  when  an  application 
was  mailed,  applicants  will  be  asked  to 
provide  proof  of  mailing  by  the  deadline 
date.  When  proof  is  not  provided,  an 
applicant  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

Applications  which  do  not  meet  the 
August  14. 1992,  deadline  are  considered 
late  applications  and  will  not  be 
considered  or  reviewed  in  the  current 


competition.  DHHS  will  send  a  letter  to 
this  effect  to  each  late  applicant. 

DHHS  reserves  the  right  to  extend  the 
deadline  for  all  proposals  due  to  acts  of 
God.  such  as  floods,  hurricanes,  or 
earthquakes;  due  to  acts  of  wan  if  there 
is  widespread  disruption  of  the  mail;  or 
if  DHHS  determines  a  deadline 
extension  to  be  in  the  best  interest  of  the 
government.  However,  DHHS  will  not 
waive  or  extend  the  deadline  for  any 
applicant  unless  the  deadline  is  waived 
or  extended  for  all  applicants. 

b.  Initial  Screening 

Applications  will  be  initially  screened 
for  compliance  with  the  timeliness, 
completeness,  and  cost-sharing 
requirements.  If  judged  in  compliance, 
the  application  then  will  be  reviewed  by 
government  personnel,  augmented  by 
outside  experts  where  appropriate. 
Three  (3)  copies  of  each  application  are 
required.  Applicants  are  encouraged  to 
send  an  additional  seven  (7)  copies  of 
their  application  to  ease  processing,  but 
applicants  will  not  be  penalized  if  these 
extra  copies  are  not  included.  There  is 
no  limitation  on  the  length  of  the 
narrative;  however  extraneous  materials 
such  as  videotapes  should  not  be 
included  and  will  not  be  reviewed. 

C.  Review  Process 

Applications  will  be  evaluated  by  a 
panel  of  reviewers  according  to  the 
criteria  set  forth  below.  An 
unacceptable  rating  on  any  individual 
criterion  may  render  the  application 
unacceptable.  Consequently,  applicants 
should  take  care  to  ensure  that  all 
criteria  are  fully  addressed  in  the 
application.  The  relative  weights  are 
shown  in  parentheses. 

D.  Criteria  for  Evaluation 

1.  Goals.  Objectives,  and  Need  for 
Assistance  (10  points) 

a.  Rationale.  Is  there  a  clear  rationale 
for  the  project,  including  a  documented 
need? 

b.  Goals  and  Objectives.  Are  the  goals 
and  objectives  presented  in  observable, 
measurable  terms,  and  how  well  do  they 
reflect  the  specific  program 
requirements  delineated  in  the  grant 
announcement? 

c.  Population.  Is  the  population  to  be 
addressed  clearly  defined  in  terms  of 
characteristics,  age.  and  number  to  be 
served;  and  is  it  representative  of  the 
target  population  the  grant 
announcement  addresses? 

2.  Project  Design  and  Approach  (40 
points) 

a.  Strategic  Plan.  Is  the  history  of  the 
process  of  building  a  community 


coalition  and  engaging  in  the  strategic 
planning  effort  described?  How 
completely  does  the  strategic  plan 
address  the  comprehensive  integrated 
service  system  described  in  Section  II  of 
this  announcement?  Did  significant 
individuals  and  organizations 
participate  in  the  strategic  planning 
process?  Was  the  strategic  plan  based 
on  a  needs  assessment  at  either  the 
system  or  client  level?  Do  the 
objectives/goals  of  the  strategic  plan 
reinforce  each  other  and  the  concept  of 
service  integration?  Are  adequate 
management  information  systems 
proposed?  Is  implementation  likely  to 
occur? 

b.  Implementation  Plan.  Is  the  plan 
reasonable?  Are  the  activities  listed  for 
each  objective  sufficiently  detailed  to 
ensure  successful,  timely 
implementation?  Do  they  demonstrate 
an  adequate  level  of  understanding  by 
the  applicant  of  the  practical  problems 
involved  in  executing  such  a  complex 
project?  Is  there  substantive  evidence 
that  the  local  community  is  committed 
to  implement  the  plan? 

c.  Coordination.  Is  the  mechanism  for 
coordinating  services  for  each  client  and 
communicating  across  systems  or 
providers  sufficiently  specific  to  ensure 
success? 

3.  Evaluation  (20  points) ' 

Does  the  applicant  propose  an 
independent  evaluation  of  the 
implementation  process?  Does  the 
applicant  demonstrate  an  understanding 
of  the  practical  difficulties  of  working 
with  an  independent  evaluator  and  a 
resolve  to  successfully  conduct  the 
evaluation?  Does  the  applicant  provide 
assurance  that  the  topics  and  issues 
identified  in  Part  II,  B-2  will  be  address? 

4.  Organization  and  Staffing  (10  points) 

a.  Staff.  Are  the  number  and  type  of 
staff  positions  sufficient  to  achieve 
project  objectives? 

b.  Expertise.  Do  staff  have 
appropriate  background  to  implement 
this  project  as  documented  in  curriculum 
vitae? 

c.  Organizational  Capacity.  Does  the 
organization(s)  have  sufficient 
experience  to  ensure  success?  Is  the 
collaborative  decision  making  process 
described  in  terms  that  assure 
accountability  to  the  communities  and 
families  to  be  served? 

5.  Budget  (20  points) 

a.  Is  the  proposed  budget  reasonable 
and  sufficient  to  ensure  implementation? 

b.  Are  the  required  local  matching 
funds  being  provided  and  is  this 
commitment  reliable? 
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Note:  Additional  points  in  this  may  be 
credited  under  this  criterion  for  local 
contributions  that  exceed  the  one-half  cost 
sharing  requirement. 

c.  Is  evidence  provided  that  the  local 
share  of  costs  represent  an  additional 
effort  and  not  a  reallocation  of  existing 
resources? 

d.  Are  funds  allocated  to  carry  out  the 
evaluation?      i 

E.  Disposition  of  Applications 

1.  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  for 
Planning  and  Evaluation  will  either  (a) 
Approve  the  application  as  a  whole  or  in 
part:  (b)  disapprove  the  application:  or 
(c]  defer  action  on  the  application. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  for  Planning  and 
Evaluation  will  notify  the  applicants  of 
the  disposition  of  their  applications.  If 
approved,  a  signed  notification  of  the 
grant  award  will  be  sent  to  the  business 
office  named  in  the  ASPE  checklist. 

Part  V.  Other  Notices  and  Requirements 

A.  Applicable  Regulations 

1.  "Grants  Programs  Administered  by 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation"  (45  CFR  part 
63). 

2.  "Administration  of  Grants"  (45  CFR 
part  74). 

B.  Effective  Date  and  Duration 

1.  The  grants  awarded  pursuant  to  this 
announcement  are  expected  to  be  made 
on  or  about  September  5. 1992. 

2.  Projects  will  be  15  months  in 
duration. 

C.  Statement  of  Funds  Availability  and 
Cost  Sharing  Requirement 

1.  Up  to  $500,000  is  available  for  one 
grant  to  be  awarded  in  Fiscal  Year  1992 
under  this  announcement. 

2.  All  applicants  must  contribute  at 
least  one-half  (i.e.,  $1  for  every  $1  of 
federal  funds)  of  the  total  cost  of  the 
project.  For  example,  an  applicant  who 
applies  for  $500,000  in  Federal  funding 
must  provide  at  least  $500,000  towards 
the  project,  for  a  total  combined  project 
cost  of  $1,000,000.  The  applicant's  share 
of  project  costs  must  be  derived  from 
non-federal  sources  and  must  be  made 
in  cash  from  the  applicant  or  third 
parties.  Assurances  must  be  provided 
that  these  local  funds  represent  a  new 
level  of  effort  and  not  a  reallocation  of 
existing  resources.  In-kind  contributions 
may  not  be  counted  to  fulfill  the  local 
cost  sharing  requirement.  Donated  or 
loaned  goods  or  services  such  as  staff, 
space,  equipment,  or  other  services 
which  are  usually  considered  as  in-kind 
contributions  are  hereby  excluded  from 


consideration  toward  the  local 
contribution.  However,  this  exclusion 
should  not  be  interpreted  as  a 
prohibition  of  in-kind  contributions 
toward  the  total  costs  of  the  project.  The 
exclusion  appHes  only  to  the  calculation 
of  the  required  local  match. 

3.  Nothing  in  this  application  should 
be  construed  as  committing  the 
Assistant  Secretary  to  make  any  award. 

D.  Reports 

The  grantee  must  submit  the  reports 
listed  below. 

1.  Progress  Reports.  At  the  request  of 
the  project  officer  submit  a  quarterly 
summary  of  accomplishments  by 
objectives. 

2.  Final  Report.  Produce  a  written 
report  of  the  independent  evaluation 
and  other  relevant  project  information. 
The  specific  format  and  content  for  this 
report  will  be  provided  by  the  project 
officer. 

E.  Application  Instructions  and  Forms 

Copies  of  applications  should  be 
requested  from  and  submitted  to:  Grants 
Officer,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
Department  of  Health  and  Human 
Services.  200  Independence  Avenue, 
SW.,  room  405F,  Hubert  H.  Humphrey 
Building,  Washington,  DC  20201,  Phone 
(202)  245-1794.  Questions  concerning  the 
preceding  information  should  be 
submitted  to  the  Grants  Officer  at  the 
same  address.  Neither  questions  nor 
requests  for  applications  should  be 
submitted  after  July  30, 1992. 
IMPORTANT— The  Application  for 
Federal  Assistance  (Standard  Form 
424A)  revised  4/88,  must  be  submitted. 

F.  Federal  Domestic  Assistance  Catalog 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

G.  State  Single  Point  of  Contact  (E.O. 
12372) 

DHHS  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  because  it  is  a 
program  that  is  national  in  scope  and 
does  not  directly  affect  State  and  local 
governments.  Applicants  are  not 
required  to  seek  intergovernmental 
review  of  their  applications  within  the 
constraints  of  E.0. 12372. 

Applicants  are  not  required  to  seek 
intergovernmental  review  of  their 
applications  within  the  constraints  of 
E.0. 12372. 
Martin  H.  Gerry, 

Assistant  Secretary  for  Planning  and 
Evaluation. 
[ra  Doc.  92-15247  Filed  6-29-^2;  8:45  am) 

BU.UNC  CODE  4150-04-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

lATSDR-45] 

Availability  of  Administrative  Reports 
of  Health  Effects  Studies 

agency:  Agency  for  Toxic  Substances 
MnA  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (HHS). 

action:  Notice. 

summary:  This  notice  announces  the 
availability  of  Administrative  Reports  of 
seven  ATSDR  health  effects  studies. 

SUPPLEMENTARY  INFORMATION:  Sections 
104(i){7)  and  (9)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  (42  U.S.C. 
9604(i)(7)  and  (9)),  provide  the 
Administrator  of  ATSDR  with  the 
authority  to  conduct  pilot  studies, 
epidemiologic  and  other  health  studies, 
and  to  initiate  health  surveillance 
programs  to  determine  the  relationship 
between  human  exposure  to  hazardous 
substances  in  the  environment  and 
adverse  health  outcomes. 

Regulations  entitled,  "Health 
Assessments  and  Health  Effects  Studies 
of  Hazardous  Substances  Releases  and 
Facilities"  (42  CFR  part  90)  set  forth 
general  procedures  that  ATSDR  follows 
in  conducting  health  effects  studies. 
Section  90.11  of  the  regulation,  which 
concerns  the  reporting  of  results  of 
health  assessments  and  health  effects 
studies,  provides  that  reports  of  health 
effects  studies  conducted  under  section 
104(i)  of  the  CERCLA  shall  be  available 
to  the  general  public  upon  request. 

Availability 

The  reports  of  the  health  effects 
studies  listed  below  are  now  available 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield.  Virginia  22151, 
telephone  (703)  487-4650.  There  is  a 
charge  for  these  reports  as  determined 
by  NTIS. 


Health  ejects  study 


NTIS  document  No. 


Stucly  of  disease  and  symp- 
tofn  prevalence  in  resi- 
dents of  Yukon  arxJ  Coke- 
txirg.  Pennsylvania. 

ATSDR/HS-91/10. 

Mercury  exposure  study. 
Charleston,  Tenr>essee. 
ATSDfl/HS-91/11. 

Benzene,  groundwater  expo- 
sure study,  Nesmitti, 
Soutti  Carolina.  ATSOR/ 
HS-92/12 


PB91-151084/AS 

PB91-15142/AS 
P892- 123801 /AS 
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Health  effects  study 


Child  lead  exposure  study. 
Leeds.  Alabama.  ATSDR/ 
HS-92/13. 

Philadelphia  neightxxfKxx) 
lead  study.  Philadelphia, 
Pennsyh/ania,  ATSDR/ 
HS-92/14 

Exposure  study  of  volatile 
organic  compounds. 

Southeast  Rocktord.  Illi- 
oois,  ATSDR/HS-92/15. 

A.-senic  and  lead  exposure 
study  ol  residents  Irving 
near  the  Rocker  Operable 
Unit  of  the  Silver  Bow 
Creek  Soperfund  Site, 
Rocker,  Montana. 

ATSDR/HS-92.-16. 


NTIS  docurrwnt  No. 


PB92-1 23793/ AS 


PB92-123777/AS 


PB92- 124072/ AS 


PB92-166537/AS 


In  accordance  with  42  CFR  90.11, 
copies  of  these  final  reports  have  t>een 
distributed  to  the  Environmental 
Protection  Agency,  the  appropriate  state 
and  local  government  agencies,  and  the 
affected  local  communities. 

ATSDR  previously  announced  the 
availability  of  a  set  of  nine  final  reports 
of  health  effect  studies  (55  FR  31445, 
August  12, 1990).  Additional  final 
reports  will  be  announced  semiannually 
in  the  Federal  Register  as  they  become 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Lybarger,  M.D.,  M.S.,  Director, 
Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Clifton  Road  NE.,  Mailstop  E-31, 
Atlanta.  Georgia  30333,  telephone  (404) 
639-«200. 

Dated:  June  24. 19^2 
William  L.  Roper. 

Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry. 
[FR  Doc.  92-15273  Filed  6-29-92:  8:45  amj 

BILLING  CODE  4160-70-M 


[ArSOR-54] 

Quarterly  Public  Health  Assessments 
Completed  and  Public  Health 
Assessments  Tc  Be  Corducted  in 
Response  to  Requests  From  the  Public 

agency:  Agency  for  Toxic  Substances 
cii)d  Disea.se  Registry  (ATSDR).  Public 
Health  Service  (PItS),  Department  of 
lioaith  and  Human  Services  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  coBtains  the 
foirov.iag:  [1]  A  list  of  sites  for  which 
ATSDR  has  completed  a  public  health 
assi'SS.Tipnt.  or  issued  an  addendum  to  a 
previously  completed  public  health 
assessment,  du,-ing  the  period  January- 
March  1992.  This  list  includes  sites  that 
are  on,  or  proposed  for  inclusion  on,  the 
National  Priorities  List  (NPL)  and  a  non- 
NFL  site  for  which  ATSDR  has  prepared 


a  public  health  assessment  in  response 
to  a  request  from  the  public  (petitioned 
site).  (2)  A  list  of  sites  for  which  ATSDR, 
during  the  same  period,  has  accepted  a 
request  from  the  public  to  conduct  a 
public  health  assessment  (petitioned 
public  health  assessment).  Acceptance 
for  a  request  for  the  conduct  of  a  public 
assessment  is  based  on  a  determination 
by  the  Agency  that  there  is  a  reasonable 
basis  for  conducting  a  public  health 
assessment  at  the  site. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Williams,  P.E.,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry,  1600 
Clifton  Road,  NE.,  Mailstop  E-32. 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  INFORMATION:  Ttie  most 
recent  list  of  completed  public  health 
assessments,  public  health  assessments 
with  addenda,  and  petitioned  public 
health  assessments  which  were 
accepted  by  ATSDR  during  October- 
December  1991  was  published  in  the 
Federal  Register  on  March  17, 1992,  (57 
FR  9259).  The  quarterly  announcement  is 
the  responsibility  of  ATSDR  under  the 
regulation.  Public  Health  Assessments 
and  Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  (42 
CFR  part  90).  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (42  U.S.C. 
9604(i)),  and  appeared  in  the  Federal 
Register  en  February  13, 1990,  (55  FR 
5136J. 

Availability 

Th*;  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Building  33,  Executive  Park 
Drive,  Atlanta,  Georgia  (not  a  mailing 
address),  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  except  legal 
holidays.  The  completed  public  health 
assessments  ar^  also  available  by  mail 
through  the  U.S.  Department  of 
Commtrce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
or  by  telephone  at  (703)  487^650.  There 
is  a  charge  determined  by  NTIS  for 
these  public  health  assessments.  The 
NTIS  order  numbers  are  listed  in 
parentheses  after  the  site  name. 


1.  Public  Health  Assessments  or 
Addenda  Completed  or  Issued 

Between  January  1, 1992.  March  31, 
1992.  public  health  assessments  or 
addenda  to  public  health  assessments 
were  issued  for  the  sites  listed  below: 

NPL  Sites 

California 
Sulphur  Bank  Mercury  Mine — 

Clearlake— (PB92-160993) 
Western  Pacific  Railroad — Oroville — 
(PB92-161009) 
Connecticut 
Nutmeg  Valley  Road — Wolcott — 
(PB92-174572) 
Massachusetts 
Baird  and  McGuire — Holbrook — 
(PB92-172899) 
Michigan 
Allied  Corp  Kalamazoo  Plant — 

Kalamazoo— (PB92-166560) 
Metamora  Landfill — Metamora — 

(PB92-170158) 
Spiegelberg  and  Rasmussen  Dump 
Sites— Brighton— (PB92-174440) 
Minnesota 
Union  Scrap  Iron  and  Metal — 
Minneapolis— {PB92-140367) 
New  Hampshire 
Coakley  Landfill— Greenland— {PB92- 
1G6412) 
Pennsylvania 
Hranica  Landfill — Buffalo  Township — 

(PB92-166503) 
Welsh  Landfill— Honevbrook—(PB92- 
170315) 

Petitioned  Site 

Georgia 
Southern  Wood  Piedmont  Comoany— 
Augusta— (PB92-167543)       , 

2.  Petitions  for  Public  Health 
Assessments  Accepted 

Between  January  1, 1992.  and  March 
31, 1992,  ATSDR  determined  that  there 
was  a  reasonable  basis  to  conduct 
public  health  a.ssessments  for  the  sites 
listed  below  in  response  to  requests 
from  the  public.  As  of  March  31, 1992, 
ATSDR  initiated  public  health 
assersments  at  these  sites. 

Pennsylvania 
New  Cumberland  Army  Depot — New 
Cumberland 
Texas 
West  Dallas  Lead  Slag  Sites— West 
Dallas 

Dated:  June  24,.1992. 
William  L  Roper. 

Administrator.  Agency  for  Toxic  Substances 

and  Disease  Registry. 

|FR  Doc.  92-15274  Filed  6-29-92;  8:45  am] 
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Food  and  Drug  AdministratkMi 

[Docket  No.  92N-01911 

The  Upjohn  Co.;  Withdrawal  of 
Approval  of  NADA's;  Correction 

AOENCY:  Food  and  Drug  Adminietration. 

HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  May  28, 1992  (57  FR  22479). 
that  announced  the  withdrawal  of 
approval  of  two  new  animal  drug 
applications  (NADA's)  held  by  the  The 
Upjohn  Co.  The  document  was 
published  with  some  inadvertent  errors. 
This  document  corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robin  F.  Thomas,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-2994. 

In  FR  Doc.  92-12472,  appearing  on 
page  22479,  in  the  Federal  Register  of 
Thursday,  May  28, 1992,  in  the  third 
column,  at  the  end  of  the  document,  the 
name  and  title  "Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy"  are 
corrected  to  read  "Gerald  B.  Guest, 
Director,  Center  for  Veterinary   . 
Medicine". 

Dated:  June  24, 1992. 

Richaid  H.  Tesk*. 

Deputy  Director.  Center  for  Veterinary 

Medicine. 

(FR  Doc  92-15300  Filed  6-29-82;  8:45  ajn.] 

BILUMG  CODE  4«aO^I-F 

[Docket  No.  »2N4>266] 

Drug  Export;  Pseuctoephedrine 
Hydrochlortde  ControUed-release 
Capleta,  240  mg 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  KV  Pharmaceutical  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug 
Pseudoephedrine  Hydrochloride 
Controlled-release  Caplets,  240  mg  to 
Canada. 

ADDNESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr.,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drags 
undN  the  Drug  Export  Amendments  Act 


of  1986  should  also  be  directed  to  the  ' 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 

James  E.  Hamilton.  Division  of  Drug 
Labeling  Compliance  {HFEM13),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20657.  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applicationB  for  the 
export  of  drugs  fliat  are  not  currently 
approved  in  tfie  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  KV 
Pharmaceutical  2503  South  Hanley  Rd, 
St.  Louis,  MO  63144-2555.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug 
Pseudoephedrine  Hydrochloride 
Controlled-release  Caplets,  240  mg  to 
Canada.  This  drug  is  indicated  for  use 
as  temporary  relief  of  nasal  congestion 
due  to  the  common  cold,  hay  fever  or 
other  upper  respiratory  allergies,  and 
nasal  congestion  associated  with 
sinusitis;  promotes  nasal  and/or  sinus 
drainage.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  May  27, 
1992,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act 

Interested  persons  may  submit 
relevant -information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  dociunent.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  July  10, 1992,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  tfie  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 


This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  |sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44). 

Dated:  June  12, 1992. 
Daniel  L  KficheU, 

Director,  Office  of  Compliance,  Center  for 

Drug  Evaluation  and  Research. 

[FR  Doc.  92-15299  Filed  6-29-92;  8:45  a.m.] 

MLUNG  COOC  4160-Ot-F 


Health  Resources  and  Services 
Admtntstration 

Availat>ility  of  Funds  for  ftursing 
Education  Loan  flepaymcnt 
Agreements  for  Service  in  Certain 
Health  Facilities 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 

action:  Notice. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
annoimces  that  approximately  $1.4 
million  will  be  available  in  fiscal  year 
(FY)  1992  for  awards  under  section 
836(h)  of  the  Public  Health  Service 
(PHS)  Act  to  repay  up  to  60  percent  of 
the  nursing  education  loans  of  registered 
nurses  who  agree  to  serve  for  a 
minimum  of  2  years  and  up  to  85  percent 
for  3  years'  service  in  certain  health 
facilities  in  tfie  United  States  with  a 
critical  shortage  of  nurses.  Although  the 
program's  authorization  expired  on 
September  30, 1991,  awards  will  be 
made  under  the  provisions  of  the  FY 
1992  Appropriations  Act  of  the 
Department  of  Health  and  Human 
Services,  Public  Law  (Pub.  L)  102-170. 

The  HRSA,  through  this  notice,  invites 
registered  nurses  to  apply  for 
participation  in  this  loan  repayment 
program.  Approximately  192  loan 
repayment  awards  may  be  made  to  • 
registered  nurses  under  this  program  in 
FY  1992. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-Ied  national  activity  for 
setting  health  priorities.  These  programs 
will  contribute  to  the  Healthy  People 
2000  objectives  by  improving  access  to 
primary  health  care  services  through 
coordinated  systems  of  care  for 
medically  underserved  populations  in 
both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Pull  Report,  Stock  No.  017- 
001-00474-01)  or  Healthy  People  2000 
(Summary  Report,  Stock  No.  017-001- 
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00473-01)  through  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington.  D.C.  20402-9325  (telephone 
number  202  783-3238). 
ADDRESSES:  Application  materials  with 
a  list  of  counties  (parishes)  with  the 
greatest  shortage  of  nurses  may  be 
obtained  by  calling  or  writing,  and 
completed  applications  should  be 
returned  to  the  Loan  Repayment 
Programs  Branch,  c/o  Norris  S.  Lewis, 
M.D.,  Director,  Division  of  Health 
Services  Scholarships,  Bureau  of  Health 
Care  Delivery  and  Assistance,  HRSA, 
room  620, 12300  Twinbrook  Parkway, 
Rockville.  Maryland  20852,  (301  443- 
0743).  The  new  24-hour  toll-free  phone 
number  is  1-600  435-6464.  The 
application  form  has  been  approved 
under  Office  of  Management  and  Budget 
number  0915-0140. 
DATES:  To  receive  consideration  for 
funding,  individuals  must  submit  their 
applications  by  August  15, 1992. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either. 

(1)  Received  on  or  before  the  deadline 
date;  or 

(2)  Sent  on  or  before  the  deadline  and 
received  in  time  for  submission  to  the 
reviewing  program  official  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  will  not  be  considered 
for  funding  and  will  be  returned  to  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT 
For  general  information  and  technical 
assistance,  contact  Mr.  Clarke  E. 
Gordon,  Chief.  Loan  Repayment 
Programs  Branch,  at  the  above  address 
and  phone  number. 

SUPPLEMENTARY  INFORMATION:  Section 
836(h)  of  the  PHS  Act  provides  that  the 
Secretary  will  repay  a  portion  of  an 
individual's  educational  loans  incurred 
for  nursing  education  costs  if  that 
individual  enters  into  an  agreement  with 
the  Secretary  to  serve  as  a  registered 
nurse  for  2  or  3  years  in  a  variety  of 
eligible  health  facilities  or  in  a  health 
facility  determined  by  the  Secretary  to 
have  a  critical  shortage  of  nurses.  For  an 
individual  who  is  selected  to  participate 
in  this  program  and  serve  in  an 
approved  facility  as  determined  by  the 
Secretary,  repayment  shall  occur  on  the 
following  schedule: 

(1)  Upon  completion  of  the  first  year 
of  agreed  upon  service,  the  Secretary 
will  pay  30  percent  of  the  principal  of, 
and  Interest  on,  each  loan  which  was 
unpaid  as  of  the  beginning  date  of 
service; 


(2)  Upon  completion  of  the  second 
year  of  agreed  upon  service,  the 
Secretary  will  pay  another  30  percent  of 
the  principal  of,  and  interest  on.  each 
loan  which  was  unpaid  as  of  the 
beginning  date  of  service;  and 

(3)  Upon  completion  of  a  third  year  of 
agreed  upon  service,  the  Secretary  will 
pay  another  25  percent  of  the  principal 
of,  and  interest  on,  each  loan  which  was 
unpaid  as  of  the  beginning  date  of 
service.  Provided,  that 

(4)  No  more  than  85  percent  of  the 
principal  of  any  loan  which  was  unpaid 
as  of  the  begirming  date  of  service  will 
be  paid  under  this  program. 

Notwithstanding  the  requirement  of 
completion  of  practice  each  year,  the 
Secretary  will,  on  or  before  ihe  due  date, 
pay  any  loan  or  loan  installment  which 
may  fall  due  within  the  period  of  service 
for  which  the  borrower  may  receive 
payments  under  this  program,  if  the 
borrower  is  providing  service  as  agreed 
to  and  will  continue  to  do  so  for  the 
period  required. 

Prior  to  entering  an  agreement  for 
repayment  of  loans,  the  Secretary  will 
require  that  satisfactory  evidence  be 
provided  of  the  existence  and 
reasonableness  of  the  educational  loans. 

These  loans  repayment  amounts  are 
unrelated  to  any  salary  paid  to  the 
nursing  education  loan  repayment 
recipient  by  the  health  facility  by  which 
he  or  she  has  been  employed. 

To  be  eligible  to  participate  in  this 
program,  an  individual  must: 

(1)  Have  received  a  baccalaureate  or 
associate  degree  in  nursing,  a  diploma  in 
nursing,  or  a  graduate  degree  in  nursing 
prior  to  initiation  of  service; 

(2)  Have  outstanding  educational 
loans  for  nursing  education  costs; 

(3)  Agree  to  serve  full-time  for  not  less 
than  2  years  in  the  following  eligible 
health  facilities:  An  Indian  Health 
Service  health  center;  a  Native 
Hawaiian  health  center  a  public 
hospital  (operated  by  a  State,  county,  or 
local  govenmient);  a  community  or 
migrant  health  center  a  nursing  facility 
as  defuied  in  section  1905  or  1919(a)  of 
the  Social  Security  Act;  a  rural  health 
clinic;  or  in  a  health  facility  determined 
by  the  Secretary  to  have  a  critical 
shortage  of  nurses;  and 

(4)  Plan  to  begin  employment  as  a 
registered  nurse  no  later  than  September 
30. 1992. 

In  entering  into  agreements,  as 
required  under  Section  836(h)  of  the  PHS 
Act.  the  Secretary  will  give  priority  to 
applicants: 

(1)  With  the  greatest  financial  need; 
and 

(2)  Who  agree  to  serve  in  health 
facilities  described  in  paragraph  (3) 
above  that  are  located  in  geographic 


areas  with  a  shortage  of  and  need  for 
registered  nurses,  as  determined  by  the 
Secretary. 

After  applying  the  priorities  listed 
above,  the  Secretary  will  give 
preference  to  applicants  who:  (1)  Seek 
repayment  of  loans  made  by  educational 
or  financial  institutions;  (2)  agree  to 
serve  for  3  years;  and  (3)  are  not  already 
employed  in  eligible  facilities. 

BREACH  OF  AGREEMENT:  Participants  in 
this  program  who  fail  to  fulfill  an 
agreement  with  the  Secretary  under  this 
statute  shall  be  liable  to  reimburse  the 
Secretary  for  any  payments  made  during 
the  service  period  pursuant  to  such 
agreement. 

OTHER  AWARD  INFORMATION:  This 
program  is  not  subject  to  the  provisions 
of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  since  payments  to  individuals 
are  not  covered. 

The  OMB  Catalog  ofFedecal  Domestic 
Assistance  number  for  this  program  is  93.908. 

Dated:  May  7. 1992. 
John  H.  Kelso, 
Acting  Administrator. 
(FR  Doc.  92-15286  Filed  6-29-92;  8:45  am] 
WLUNO  CODE  4160-1S-M 


Social  Security  Administration 

Privacy  Act  of  1974,  Altered  System  of 
Records 

agency:  Social  Security  Administration 
(SSA).  Department  of  Health  and 
Human  Services  (HHS). 

action:  Altered  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)),  we  are 
issuing  public  notice  of  our  intent  to 
make  a  major  alteration  to  the  system  of 
records  entitled  "Personal  Identification 
Number  File  (PINHLE).  HHS/SSA/ 
OPIR,  0»-6O-0214."  The  proposed 
alteration  expands  the  categories  of 
individuals  covered  by  the  system  to 
include  certain  employees  of  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  other  Federal 
government  agencies  who  have  been 
granted  direct  terminal  access  to  SSA 
data  bases. 

DATES:  We  filed  a  report  of  an  altered 
system  of  records  with  the  Chairman. 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Chairman,  Committee  on  Governmental 
Affairs  of  the  Senate,  and  the 
Administrator.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  on  June  23, 
1992.  The  proposed  altered  system  of 
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records  will  become  effective  on  August 
27, 1992.  unless  we  receive  comments  on 
or  before  that  date  which  would  result 
in  a  contrary  determination 

ADDRESSES:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 
the  SSA  Privacy  Officer,  3-D-l 
Oi>erations  Building,  6401  Security 
Boulevard,  Baltimore.  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Joan  Hash,  SSA  Systems  Security 
Officer,  3208  Annex,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  (410)  965-2765. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Proposed  Expansion 
of  the  Categories  of  Individuals  Covered 
by  the  PINFILE  System  of  Records 

SSA  manages  and  operated  its  own 
telecommunications  system  known  as 
the  Customer  Information  and  Control 
System  [CICS).  The  system  provides  the 
terminal  equipment  and 
telecommunications  network  for  the 
electronic  transmission  of  information 
related  to  SSA's  programs  between 
SSA's  central  office  in  Baltimore, 
Maryland  and  its  filed  office  locations. 

The  PINFILE  system  of  records 
maintains  information  about  employees 
who,  because  of  their  particular  job 
duties,  need  eocess  to  certain  data  bases 
under  CICS.  Certain  individuals  are 
granted  direct  terminal  access  to  the 
system.  Once  an  individual  is  granted 
access,  a  personal  identification  number 
(PIN)  must  be  assigned  and  certain 
information  placed  in  the  P1NFTI£.  The 
categories  of  individuals  covered  by  the 
PINFILE  system  of  records  include  SSA 
employees  and  some  employees  of  the 
Disability  Detennination  Services,  and 
some  Health  Care  Financing 
Administration  employees, 
intermediaries  and  carriers. 

SSA  proposes  to  alter  the  categories 
of  individuals  covered  by  the  PINFII£ 
system  of  records  to  include  certain 
employees  of  the  Department  of  Health 
and  Human  Services,  and  certain 
employees  of  other  Federal  government 
agencies  to  whom  SSA  decides  to  grant 
direct  terminal  access. 

This  alteration  will  allow  SSA  to 
provide  information  to  Federal  agencies 
in  an  efficient  and  cost  effective  manner. 
PINs  will  be  issued  to  all  new 
individuals  who  are  authorized  direct 
terminal  access  to  the 
telecommunications  systems  and 
appropriate  data  entered  into  the 
PINFILE  system  of  records. 


n.  Effect  of  the  Proposed  Alteratioo  on 
the  Rights  of  Individuals 

Information  in  the  PINFILE  system  of 
records  will  be  used  only  for  thie 
purpose  of  determining  which 
individuals  are  authorized  access  to 
SSA  data  bases. 

Only  security  officers  (regional  and 
local  security  officers,  component 
security  officers,  systems  security 
officers  and  managers  with  security 
responsibilities)  will  have  access  to  data 
in  the  PINFILE.  SSA  will  assign  special 
command  codes,  numbers,  and  function 
codes  to  each  security  officer.  Since  the 
PINTILE  complies  with  the  principles  of 
the  Privacy  Act,  we  anticipate  no 
untoward  effect  on  the  privacy  or  other 
personal  or  property  rights  of 
individuals. 

We  anticipate  no  untoward  effect  on 
disclosures  relating  to  individuals. 

Dated;  June  22, 1992. 
Gwendolyn  S.  iGng, 
Commissioner  of  Social  Security. 

Report  of  Altered  System  of  Records 

Personal  Identification  Number  File 
(PINFILE).  HHS/SSA/OPIR 

09-60-0214 

/.  Purpose  and  Background  of  the 
Proposed  Alteration 

The  Social  Security  Administration 
(SSA)  manages  and  operates  its  own 
telecommunications  system  known  as 
the  Customer  Information  and  Control 
System  (CICS).  The  83r8tem  provides  the 
terminal  equipment  and 
telecommunications  network  for  the 
electronic  transmission  of  information 
related  to  SSA  programs  between  SSA's 
central  office  in  Baltimore,  Maryland 
and  its  field  office  locations. 

The  PINFILE  maintains  information 
about  employees  who,  because  of  their 
particular  job  duties,  need  access  to 
certain  data  bases  included  under  CICS. 
Once  an  individual  is  granted  access,  a 
personal  identification  number  (PIN) 
must  be  assigned  and  certain 
information  placed  in  the  PINFILE.  The 
categories  of  individuals  covered  by  the 
PINFILE  system  of  records  include  SSA   - 
employees  and  some  employees  of  the 
Disability  Determination  Services,  and 
Health  Care  Financing  Administration 
employees,  carriers  and  intermediaries. 

SSA  proposes  to  alter  the  PINFILE 
system  of  records  to  include  certain 
employees  of  the  Department  of  Health 
and  Human  Services  and  other  Federal 
government  agencies  to  whom  SSA 
decides  to  grant  direct  terminal  access. 
This  alteration  will  allow  SSA  to 
provide  that  access  in  an  efficient  and 
cost  effective  manner. . 


Memoranda  of  understanding  will  be 
negotiated  with  Federal  government 
agencies  granted  direct  terminal  access 
privileges.  Those  memoranda  will 
include  stringent  security  and  discbsure 
safeguards.  Personal  Identification 
Numbers  (PINs)  will  be  issued  to  all  new 
individuals  who  are  authorized  direct 
terminal  access  to  the 
telecommunications  system  and 
appropriate  data  will  be  entered  into  the 
PINFILE  system  of  records. 

//.  Paperwork  Reduction  Act 
Compliance 

Data  collection  from  the  public  for  the 
system  is  subject  to  the  Paperwork 
Reduction  Act  of  1980.  We  have 
complied  with  all  provisions  of  that  law 

///.  Authority  for  Maintenance  of  the 
System 

Section  205(a)  of  the  Social  Security 
Act  and  5  U.S.C  section  552a(e)(10) 
provide  the  authority  for  maintenance  of 
the  PINFILE  systemu 

IV.  Evaluation  of  the  Probable  or 
Potential  Effect  of  the  Proposed 
Alteration  on  the  Rights  of  Individuals 

1.  Effect  on  the  privacy  or  other 
personal  or  property  rights  of 
individuals— only  security  officers 
(regional  security  officers,  local  security 
officers,  component  security  officers, 
systems  security  officers,  and  managers 
with  security  responsibilities)  will  have 
access  to  data  in  the  PINFILE.  SSA  will 
assign  special  command  codes, 
numbers,  and  function  codes  to  each 
security  officer.  Since  the  PINFILE 
complies  with  the  principles  of  the 
Privacy  Act,  we  anticipate  no  untoward 
effect  on  the  privacy  or  other  personal 
or  property  rights  of  individuals. 

2.  Effect  on  the  disclosure  of 
information  relating  to  individuals — we 
anticipate  no  untoward  effect  on 
disclosis'es  relating  to  individuals. 

V.  The  Reason  for  Individual  Retrieval 

SSA  maintains  records  in  the  PINFILE 
by  personal  identifiers  in  order  to 
identify  users  of  its  telecommunications 
and  computer  systems. 

VI.  A  Description  of  the  Steps  Taken  to 
Minimize  the  Risks  of  Unauthorized 
Access 

The  PINFILE  itself  forms  the  basis  for 
a  system  which  minimizes  the  risk  of 
unauthorized  access  to  SSA  data  files 
and  personal  data.  The  PINFILE  limits 
access  to  all  SSA  data  files  which  users 
can  access  by  the  CTCS.  Access  to  the 
PINFILE  is  limited  to  regional  and  local, 
component,  systems  security  officers, 
and  managers  w^th  security 
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responsibilities.  Daily  reports  are  used 
to  monitor  additions,  deletions,  and 
changes  to  the  PINFILE. 

VII.  Supporting  Documentation 

1.  We  have  attached  copies  of  the 
preamble  and  notice  of  altered  PINFILE 
system. 

2.  Agency  Rules — Implementation  of 
the  proposed  alteration  to  the  PINFILE 
system  of  records  does  not  require  that 
we  make  any  changes  to  existing 
Agency  rules. 

3.  Exemptions  Requested — We  are  not 
requesting  any  exemptions  from  specific 
provisions  of  the  Privacy  Act. 

4.  Matching  Report— The  proposed 
altered  system  of  records  does  not 
require  a  matching  report  in  accordance 
with  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988. 

The  Social  Security  Privacy  Act 
system  of  records,  published  in  the  U.S. 
Department  of  Health  and  Human 
Services  Privacy  Act  Issuances  (1989 
Compilation  of  the  Federal  Register), 
and  known  as  the  Personal 
Identification  Number  File  (PINfile) 
number  09-60-0214,  is  the  system  of 
records  that  contains  personal 
information  regarding  individuals  who 
have  been  assigned  personal 
identification  numbers  which  allow 
access  to  SSA's  computerized  data 
bases.  The  system  of  records  is  being 
amended  to  include  additional  Federal 
employees  and  certain  housekeeping 
changes  are  being  made.  The  new 
material  and  housekeeping  changes  are 
as  follows: 

09-60-0214 

SYSTEM  name: 

—In  first  line,  change  (PINfile)  to 
(PINFILE),  and  OA  to  OPIR 

— In  eighth  line,  add  "some"  before 
Health  Care  Financing, 

— In  ninth  line,  after  the  word 
intermediaries  add  "and  certain 
employees  of  the  Department  of 
Health  and  Human  Services  (HHS) 
and  employees  of  other  Federal 
government  agencies  who  have  been 
granted  direct  terminal  access  to 
SSA's  data  bases.",  and 

—In  the  eighteenth  line,  change  PINfile 
to  PINFILE. 

ROUTINE  USES  OF  RECORDS  MAINTAINED 
•   •   *. 

—Remove  number  2,  all  of  2(a),  all  of 
2(b),  and  the  first  6  lines  of  2(c). 

— ^The  following  paragraph  beginning 
"Information  may  be  disclosed  to 
'  *  *  (and  ending)  relating  to  the 
system  of  records."  should  be 
renumbered  as  3. 
.  —The  following  paragraph  beginning 
"Disclosure  may  be  to  DO],  *  *  '(and 


ending)  not  be  disclosed  under  this 
routine  use  unless  disclosure  is 
expressly  permitted  by  the  IRC." 
should  be  renumbered  as  2.  and 
— The  last  word,  "expressly",  in  the 
penultimate  line  of  new  number  two 
should  be  deleted. 

storaqe: 

-^In  the  first  line,  change  PINfile  to 
PINFILE. 

retrievabiuty: 

—In  the  first  line,  change  PINfile  to 
PINFILE. 

SAFEGUARDS: 

— In  the  first  line  and  penultimate  lines, 
■  change  PINfile  to  PINHLE. 

RETENTION  AND  DISPOSAL: 

— The  first  line  should  read  "Disk  files 
are  permanent;  the  magnetic  tape  . 
backup  file  is  maintained  for  7 
operational  days  and  then  erased." 

NOTIFICATION  PROCEDURE: 

— The  third  line  should  read  "shown 
above  and  providing  his  *  *  *" 

RECORD  SOURCE  CATEGORIES: 

— In  the  first  iine,  change  PINfile  to 
PINHLE. 

|FR  Doc.  92-15238  Filed  6-29-92;  8:45  am] 

BILUNG  COOE  4190-29 


shall  have  until  July  30, 1992  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Mary  Jane  PiggotI, 

Chief,  Branch  of  Southwest  Ad/udication. 
(FR  Doc.  92-15280  Filed  6-29-92;  8:45  am) 

BILUNG  COOE  4310-JA-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(AK-966-4230-15;  AA-10662] 

Publication,  Alaska  Native  Claims 
Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(h)(1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971.  43  U.S.C.  1601. 1613(h)(1).  will  be 
issued  to  the  Bristol  Bay  Native 
Corporation  for  approximately  72  acres. 
The  lands  involved  are  in  the  vicinity  of 
Ugashik,  Alaska,  within  T.  30  S..  R.  46 
W..  Seward  Meridian. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News  and  The  Borough  Post. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management.  222 
West  Seventh  Avenue.  #13.  Anchorage, 
Alaska  99513-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation. 


[AZ-920-02-4212-13;  A2A-23677] 

Arizona:  Exchange  of  Public  and 
Private  Lands 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  or  Issuance  of  Land 

Exchange  Documents.  


SUMMARY:  Notice  is  hereby  given  of  the 
completion  of  a  land  exchange  between 
the  United  States  and  Mary  Sharon  and 
Hayden  Wayne  Pitrat.  The  United 
States  transferred  585.84  acres  of  public 
land  in  Yavapai  County,  Arizona,  and 
the  Pitrats'  transferred  235.94  acres  of 
private  land  in  Mohave  and  LaPaz 
Counties.  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Wood.  Arizona  State  Office,  P.O. 
Box  16563.  Phoenix.  Arizona  85011. 
Telephone  (602)  640-5534. 
SUPPLEMENTARY  INFORMATION:  On  June 
4, 1992.  the  Bureau  of  Land  Management 
transferred  the  following  described  land 
to  Hayden  Wayne  and  Mary  Sharon 
Pitrat  by  Patent  No.  02-92-«)18  pursuant 
to  Section  206  of  the  Act  of  October  21. 
1976: 
Gila  and  Salt  River  Meridian.  Arizona 

T.  16  N.,  R.  1  W., 

Sec.  1,  lots  1-8  incl.,  SViNWV*.  SWy4. 
SWV«SEy4. 

Comprising  585.84  acres  in  Yavapai 
County.  Arizona. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands  from  Mary  Sharon  and 
Hayden  Wayne  Pitrat: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  10  N.,  R.  14  W., 

Sec.  6,  lots  6  &  7,  E'ASWV4,  WV2SEV4. 

Comprising  66  acres  in  Mohave  County, 
Arizona,  and  169.94  in  LaPaz  County. 
Arizona. 

The  values  of  the  Federal  public  land 
and  the  private  land  were  appraised  at 
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$351,504.00  and  $350,000.00.  A  payment 
of  $1504.00  was  made  by  the  Pitrat's  to 
the  United  States  in  order  to  equahze 
the  values. 

This  exchange  has  enabled  the  Bureau 
of  Land  Management  to  acquire  a 
segment  of  land  along  the  Bill  Williams 
River  for  wildlife  and  recreation  use  and 
for  protection  and  management  of 
associated  riparian  habitat. 
Mary  |o-Yo88. 

Chief,  Branch  of  Lands  Operations. 
(FR  Doc.  92-15241  Filed  &-29-92:  8:45  am) 

BILUNG  CODE  4310-32-M 


National  Park  Service 

Pecos  National  Historical  Park,  New 
Mexico;  Intent  to  Prepare  a  General 
Management  and  Environmental 
Impact  Statement 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
general  management  plan  and 
environmental  impact  statement  for 
Pecos  National  Historical  Park,  New 
Mexico. 

summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan  (GMP)  and  an  Environmental 
Impact  Statement  (EIS)  for  Pecos 
National  Historical  Park,  Santa  Fe  and  . 
San  Miguel  Coimties,  New  Mexico,  in 
accordance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  and  Public  Laws  101-3i3  and  101- 
536.  Planning  will  be  done  by  a  team 
consisting  of  the  park  superintendent 
and  staff,  along  with  technical 
specialists  from  the  National  Park 
Service  (NPS)  offices  in  Santa  Fe  and 
Denver.  The  Denver  office  will  be 
assuming  the  responsibility  for 
coordinating  this  planning  effort. 

The  GMP  will  establish  the  overall 
direction  for  the  park,  indicating  the 
broad  goals  and  objectives  for  managing 
the  area  over  the  next  10  to  15  years.  It 
will  address  resource  protection,  visitor 
programs,  public  access,  facihty  needs, 
disposition  of  existing  facilities  and 
research  needs,  among  other  topics.  The 
GMP/EIS  will  examine  a  range  of 
alternatives  for  managing  the  park  and 
will  assess  the  potential  environmental 
impacts  of  the  alternatives. 

Located  about  25  miles  southeast  of 
Santa  Fe.  Pecos  National  Historical  Park 
has  been  a  cultural  crossroads  between 
the  Great  Plains  and  the  Rio  Grande 
Valley  for  centimes.  Indians,  Spaniards, 
and  Anglos  all  passed  this  way  seeking 
trade,  treasure,  and  conquest.  The  6,600- 
acre  park  is  one  of  the  Southwest's 
major  archaeological  and  historical 
sites.  The  remains  of  one  of  the  largest 


indian  pueblo  villages  in  New  Mexico    . 
and  at  least  three  Spanish  Franciscan 
churches  are  preserved  there.  The  park's 
other  cultural  and  natural  resources 
include  a  segment  of  the  Pecos  River 
(one  of  five  year-round,  free-flowing 
rivers  in  the  state),  dozens  of  early 
pueblo  sites,  portions  of  the  Santa  Fe 
National  Historic  Trail,  and  Glorieta 
Battlefield,  a  site  which  played  a  major 
role  in  the  American  Civil  War  in  the 
West. 

Congress  established  the  original  365- 
acre  Pecos  National  Monument  in  1965 
"*  *  *  in  order  to  set  apart  and  preserve 
for  the  benefit  and  enjoyment  of  the 
American  people  a  site  of  exceptional 
historic  and  archaeological  importance. 
*  *  *  including  the  remains  and 
artifacts  of  the  seventeenth  century 
Spanish  mission  and  ancient  Indian 
pueblo*  *  * 

On  June  27, 1990,  Congress  added 
5,500  acres  of  the  surrounding  Forked 
Lightning  Ranch  to  the  original 
monument  and  changed  its  name  to 
Pecos  National  Historical  Park  (Public 
Law  101-313).  The  new  park  was 
established  "*  *  *  to  recognize  the 
multi-theme  history,  including  the 
cultural  interaction  among  diverse 
groups  of  people,  of  the  Pecos  area  and 
its  "gateway"  role  between  the  Great 
Plains  and  the  Rio  Grande  Valley  and  to 
provide  for  the  preservation  and 
interpretation  of  the  cultural  and  natural 
resources  of  the  Forked  Lightning 
Ranch."  On  November  8. 1990.  Congress 
added  the  677-acre  Glorieta  Unit  to  the 
park  to  "*  *  *    preserve  and  interpret 
the  Battle  of  Glorieta  and  to  enhance 
visitor  understanding  of  the  Civil  War 
and  the  Far  West"  (Public  Law  101-536). 

The  NPS  planning  team  will  work 
closely  with  American  Indian  tribes  and 
Hispanic  groups  with  traditional  ties  to 
the  area,  service  organizations, 
businesses,  public  interest  groups,  and 
local  news  media  to  keep  the  public 
informed  and  involved  throughout  the 
planning  process.  To  assist  the  planning 
team  in  preparing  the  GMP/EIS, 
interested  and  affected  government 
agencies,  businesses,  groups,  and 
individuals  are  encouraged  to 
participate  throughout  the  planning 
process. 

A  newsletter  will  be  distributed  later 
this  year  that  will  describe  the  plarming 
process  and  schedule,  and  will  discuss 
the  purposes,  significant  resources,  and 
possible  desired  futures  or  goals  for  the 
park.  Representatives  of  the  NPS  will 
also  be  meeting  with  interest  groups  to 
discuss  the  park's  purposes, 
significance,  and  desired  futures. 

As  part  of  the  scoping  process,  a 
meeting  will  be  held  later  this  year.  ^ 
Meeting  participants  will  assist  in 


determining  the  scope  of  issues  to  be 
addressed  and  in  identifying  the 
significant  issues  related  to  the 
proposed  action.  Scoping  meeting 
details  will  be  announced  in  the  project 
newsletter. 

The  public  is  encouraged  to  send 
written  comments,  ideas  and 
suggestions  concerning  preparation  of 
the  GMP/EIS,  by  July  31, 1992,  to:     * 
Superintendent.  Pecos  National 
Historical  Park.  Post  Office  Drawer  418, 
Pecos,  New  Mexico  87552. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Pecos  National 
Historical  Park,  at  the  above  address  or 
call  505-757-6414. 

Dated:  )une  B.  1992. 
|ohn  E.  Cook. 

Regional  Director,  Southwest  Region. 
(FR  Doc.  92-15305  Filed  6-29-92;  8:45  am) 

BILLING  COOE  4310-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  June 
20, 1992.  Pursuant  to  S  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  ofthese  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  July  15, 1992. 
Carol  0.  Shull, 
Chief  of  Registration,  Notional  Register 

Mississippi 

Alcorn  County 

Steele,  LC,  House,  515  Fourth  St..  Corinth. 
92000855 

Oktibbeha  County 

Bardwell  House,  309  Blackjack  Rd.. 
Starkville,  92000890 

Warren  County 

Bethel  African  Methodist  Episcopal  Church 

(Vicksburg  MPS),  805  Monroe  St., 

Vicksburg,  92000858 
Blum  House,  [Vicksburg  MPS],  1420  Cherry 

St..  Vicksburg.  92000859 
Vicksburg  Public  Library.  Old  (Vicksburg 

MPS],  819  South  St.,  Vicksburg,  92000857 

Ohio 

Lorain  County 

lohnson  Stee!  Street  Railway  Company 
General  Offices  Building.  1807  E.  28th  St.. 
Lorain.  92000887 

Lorain  YMCA  Building.  Jet.  of  E.  28th  St.  and 
Pearl  Ave.,  Lorain.  92000886 
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Ottawa  County 

Gill— Luchsinger — ^Bahnsen  House  and  Bam. 
426  E.  4th  SU  Port  Clinton.  92000888 

Texas 

Travis  County 

Central  Christian  Church.  1110  Guadalupe  St.. 
Austin.  92000889 

Utah 

Box  Elder  County 

Knudson  Brothers  Building.  63  S.  Main  St.. 

Bngham  City,  92000693 
Oregon  Short  Line  Depot.  800  West  and 

Forest  St..  Brigham  City.  92000881 

Cache  County 

Zollinger.  Ferdinand,  |r..  House,  193  N.  100 
East,  Providence,  92000892 

Sanpete  County 

Seeley,  William  Stuart.  House.  150  S.  State 
St..  Mt.  Pleasant.  92000894 

West  Vuginia 

McDowell  County 

Lincoln.  John  /..  House.  N  of  US  52,  Elkhom. 
92000000 

Mason  County 

Elm  Grove.  2283  US  35  N.  Southside.  92000897 

Mercer  County  • 

Country  Club  Hill  Historic  District  (South 

Bluefield  MPS).  Along  Whitethorn. 

Lebanon  and  Liberty  Su..  Bluefield. 

92000678 
Easley  House  (South  Bluefield  MPS).  1500 

College  Ave..  Bluefield.  92000879 
Jefferson  Street  Historic  District  (South 

Bluefield  MPS).  Along  Jefferson  St. 

between  Cumberland  Rd.  and  College  Ave.. 

Bluefield.  92000877 
South  Bluefield  Historic  District  (South 

Bluefield  MPS).  Along  Mountain  View  Rd., 

Bland  Rd.,  Oakhurst  and  Parkway. 

Bluefield.  92000876 
Upper  Oakhurst  Historic  District  (South 

Bluefield  MPS).  Along  Oakhurst  Ave.. 

Groveland  Dr.,  Edgewood  Rd.  and 

Mountain  View  Rd.,  Bluefield.  92000875 

Monongalia  County 

Second  Ward  Negro  Elementary  School.  Jet. 

of  White  and  Posten  Aves..  Morgantown. 

92000896 

Monroe  County 

Spring  Valley  Farm  (Boundary  Increase).  ME 

of  Union  on  US  219.  Union  vicinity. 

92000901 

Ohio  County 

Beagle  Hotel  (National  Road  MPS).  National 

Rd  .1  mi.  W  of  Valley  Grove  Rd..  Valley 

Grove  vicinity,  92000883 
Bloch  Brothers  Tobacco  Company  (Industry 

in  Wheeling  MPS).  4000  Water  St.. 

Wheeling.  92000881 
Burkham.  Isaac.  House  (National  Road 

MPS).  163  E.  Nationl  Rd..  Triadelphia, 

92000870 
Eckhart.  Alice  B..  House  (National  Road 

MPS).  147  E.  National  Rd..  Valley  Camp. 

92000865 


Feay  Inn  (National  Road  MPS).  9  Burkham 

Ct..  Wheeling,  92000872 
Feay.  Rachel.  House  (National  Road  MPS). 
204  E.  NaUonal  Rd..  Triadelphia.  92000867 
Hazel— Atlas  Glass  Company  (Industry  in 
Wheeling  MPS).  89 15th  St..  58 19th  St.. 
Wheeling.  92000882 
National  Road  Corridor  Historic  District 
(National  Road  MPS).  National  Rd.  from 
Bethany  Pike  to  Park  View  Ln.,  Wheeling. 
92000874 
National  Road  Mile  Markers  Nos.  8.  9.  10.  11. 
13.  14  (National  Road  MPS).  Along 
National  Rd.  from  Mt.  Echo  to  Triadelphia. 
Mt.  Echo  vicinity.  92000873 
Purcell.  fames.  House  (National  Road  MPS). 
National  Rd.  .3  mi.  W  of  WV-PA  state  line. 
Mt.  Echo  vicinity,  92000860 
Reed's  Mill  and  House  (National  Road  MPS). 
National  Rd..  .2  mi.  W  of  Atkinson  Rd.. 
Valley  Grove  vicinity.  92000862 
Reymann  Brewing  Company  (Industry  in 
Wheeling  MPS).  Jet.  of  Rock  Point  Rd.  and 
17th  St..  Wheeling.  92000884 
Schmulbach  Brewing  Company  (Industry  in 
Wheeling  MPS).  3300  McCoUoch  St.. 
Wheeling.  92000885 
Shields.  Dr  Thomas  K.,  House  (National 
Road  MPS).  170  E.  National  Rd.. 
Triadelphia,  92000869 
Springer.  Benjamin,  House  (National  Road 
MPS).  391  E.  National  Rd..  Triadelphia. 
92000886 
Sterling  Products.  Incorporated  (Industry  in 
Wheeling  MPS).  89 19th  St..  Wheeling. 
92000883 
Stone  Tavern  at  Roney's  Point  (National 
Road  MPS).  Jet  of  E.  National  and  Roneys 
Point  Rds..  Roney's  Point.  92000864 
Thompson.  Josias,  House  (National  Road 
MPS).  155  E.  National  Rd..  Triadelphia. 
92000871 
Weiss.  Herman  A.,  House  (National  Road 
MPS).  202  E.  National.  Rd.,  Triadelphia, 
92000868 

Randolph  County 

Rich  Mountain  Battlefield.  6  mi.  W  of  Beveriy 

on  Rich  Mountain  Rd.,  Co.  Rt.  37/8,  Beverly 

vicinity.  92000899 

Upshur  County 

Southern  Methodist  Church  Building.  81  W. 
Main  St.  Buckhannon,  92000898 

Wood  County 

Parkersburg  High  School— Washington 
Avenue  Historic  District.  Washington  Ave. 
from  Park  Ave.  to  Dudley  Ave.,  including 
2101  Dudley.  Parkersburg.  92000895 

Wiaconnn 

Marathon  County 

Fricke — Menzer  House.  105  Main  St.. 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-55;  Sul>44o.  364X] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — In 
Muskegon  County,  Ml 

CSX  Transportation,  Inc.  (CSXT),  lias 
filed  a  notice  of  exemption  under  49  CFR 
1152  subpart  F — Exempt  Abandonments 
to  abandon  a  .83-mile  rail  line  between 
milepost  CGD-0.54.  at  Valuation  Station 
28+53.37.  and  milepost  CGD-1.37.  at 
Valuation  Station  72+17.5.  in  Muskegon 
County.  MI.* 

CSXT  has'certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  CSXT 
overhead  traffic  on  the  line;  and  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in 
complainant's  favor  within  the  2-year 
period.  CSXT  further  certified  that  the 
notice  requirements  at  49  CFR  1105.12 
and  49  CFR  1152.50(d)  (1)  liave  been 
met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocaUon  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemption  will  be  effective  on 
July  30, 1992.  unless  stayed  or  a  formal  . 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,*  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).'  and  trail 


Marathon.  92000856 
[PR  Doc.  92-15191  Filed  6-29-92;  8:45  amj 
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'  CSXT  states  that  the  Michigan  Shore  Raihvad 
will  continue  its  operations  over  the  line  following 
abandonment  by  CSXT. 

»  A  stay  will  be  issued  routinely  where  an 
informed  decision  on  environmental  issues,  whether 
raised  by  a  party  or  by  the  Commission's  Section  of 
Energy  and  Environment  (SEE),  cannot  be  made 
before  the  effective  date  of  the  notice  of  exemption. 
See  Exemption  of  Oul-of-Service  Rail  Unes.  5 
I.CC.2d  377  (1989).  Any  entity  seeking  a  sUy  or 
environmental  grounds  is  encouraged  to  file 
promptly  so  that  the  Commission  may  act  on  the 
request  before  the  effective  date 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I C  C2d  Ift*  (19»7). 
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use/rail  banking  requests  under  49  CFI 
1152.29  *  must  be  filed  by  July  10, 1992. 
Petitions  to  reopen  or  requests  for  public 
use  conditions  under  49  CFR  1152.28 
must  be  filed  by  July  20, 1992,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to  CSXTs 
representative:  Charles  M.  Rosenberger, 
500  Water  Street  J150,  Jacksonville.  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  leffects.  if  any,  on  the 
environment  and  historic  resources.  SEE 
will  issue  an  environmental  assessment 
(EA)  by  July  5, 1992.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE,-  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  18, 1992. 

By  the  Commitsion.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  92-15343  Filed  6-29-92:  8:45  am] 

BILLING  CODE  7035-41-M 

[Finance  Docket  No.  32084] 

San  Pedro  &  Southwestern  Railway 
Co.— Acquisition  and  Operation 
Exemption— Southern  Pacific 
Transportation  Co. 

San  Pedro  &  Southwestern  Railway 
Co.,  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  to  acquire  and 
operate  certain  properties  of  Southern 
Pacific  Transportation  Company  in 
Cochise  County,  AZ.  The  transaction 
includes  the  purchase  of  approximately 
71.99  miles  of  rail  line  extending  from 
Curtiss  (MP  NA  1040.15)  to  the  end  of 
the  Une  at  Douglas  (MP  N  1107.96),  with 
an  equation  near  Fairbank  (MP  NA 
1050.57  =  MP  N  1046.39):  the  purchase  of 
approximately  5.6  miles  of  line  from 
Bisbee  Junction  (MP  1085.0)  to  the  end  of 


the  line  at  Bisbee  (approximately  MP 
1090.6);  and  the  lease  of  7.31  miles  of 
hne  from  Benson  (MP  NA  1032.84)  to 
Curtiss  (MP  NA  1040.15).  The  exemption 
became  effective  on  June  10, 1992. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn,  suite  700,  The  McPherson 
Building.  901 15th  Street  NW., 
Washington,  DC  20005. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  )une  23, 1992. 
By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Sidney  L.  Strickland.  |r.. 

Secretary. 

[FR  Doc.  92-15341  Filed  6-29-«2;  8:45  am] 

BILLING  CODE  7053-01-M 

[Finance  Docket  No.  32086] 

Union  Pacific  Railroad  Co.  and 
Southern  Pacific  Transportation  Co.— 
Joint  Relocation  Project  Exemption 

On  June  8, 1992,  Union  Pacific 
Railroad  Company  (UP)  and  Southern 
Pacific  Transportation  Company  (SP) 
filed  a  notice  of  exemption  under  49  CFR 
1180.2(d)(5)  to  relocate  a  line  of  railroad 
in  Stanislaus  and  San  Joachin  Counties, 
CA.  The  joint  project  involves:  (1) 
Acquisition  of  overhead  trackage  rights 
by  UP  over  SP's  rail  line  between 
milepost  115.5  near  Modesto,  CA,  and 
milepost  93.92  near  Lathrop,  CA,  a 
distance  of  approximately  21.58  miles; 
(2)  construction  by  UP  of  two  connector 
tracks  with  SP's  tracks  at  Lathrop  and 
Modesto,  and  (3)  incidental 
abandonment  of  UFs  line  between  UP's 
milepost  27  and  UP's  milepost  30  near 
Modesto,  a  distance  of  3  miles.'  The 
transaction  was  to  have  been 
consummated  on  or  after  June  15, 1992. 

The  line  relocation  will  enable  UP  to 
eliminate  operations  over  a  rail  line 
located  through  busy  city  streets  in 
Modesto,  thereby  alleviating  traffic 
congestion.  The  Commission  will 
assume  jurisdiction  over  the 
abandonment  and  construction 
components  of  a  relocation  project  only 


*  The  Commission  will  accept  a  late-tiled  trail  use 
request  as  long  as  It  retains  jurisdiction  to  do  so. 


■  The  scope  of  the  incidental  abandonment  was 
limited  by  a  letter  filed  June  16. 1992.  to  allow 
continued  service  to  a  shipper  on  the  line  at 
approximately  milepost  25.60  inadvertently 
overlooked  in  the  original  TilLng. 


where  the  proposal  involves,  for 
example,  a  change  in  service  to 
shipjTers.  expansion  into  new  territory, 
or  a  change  in  existing  competitive 
situations.  See,  generally.  Denver  & 
R.G.W.R.  Co.— Jt-  Proj.— Relocation  over 
BN,  4  I.C.C.2d  95  (1987).  Under  these 
standards,  the  joint  relocation  project, 
including  the  incidental  abandonment 
(as  modified)  and  construction 
components,  qualifies  for  the  class 
exemption  at  49  CFR  1180.2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — Trackage 
Rights— BN,  354  I.C.C.  605  (1978).  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360  I.C.C.  653  (1980), 
and  as  clarified  in  Wilmington  Term  RR, 
Inc.— Pur  &  Lease— CSX  Transp.,  Inc.  8 
I.C.C.2d  799  (1990).  affd  sub  nom. 
Railway  Labor  Executives'  Ass'n  v.  ICC, 
930  F.2d  511  (6th  Cir.  1991). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Joseph  D. 
Anthofer,  1416  Dodge  Street,  room  830, 
Omaha.  NE  68179. 

Dated:  June  24. 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr„ 

Secretary. 

[FR  Doc.  92-15342  Filed  6-29-92;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA) 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  June  19,  1992  a 
proposed  Consent  Decree  in  United 
States  V.  Cordova  Chemical  Company., 
et  ai.  Civil  Action  No.  G89-0961-CA, 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan.  The  proposed  Consent  Decree 
resolves  the  liabihty  of  the  Settling 
Defendant,  Arnold  Ott,  for  past  response 
costs  under  section  107  of  CERCLA  at 
the  Ott/Story/Cordova  Superfund  Site 
("Site")  located  at  Muskegon,  Michigan. 
Under  the  terms  of  the  Consent  Decree, 
the  Settling  Defendant  has  agreed  to 
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reimburse  EPA  for  past  costs  of 
$250,000.00. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  P.O.  Box  7611.  Ben  Franklin 
Station.  Washington.  DC  20044,  and 
should  refer  to  United  States  v.  Cordova 
Chemical  Company  et  ai.  D.J.  Ref.  No. 
90-11-2-481. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Michigan.  Federal  Building,  room  589, 
110  Michigan,  NW.,  Grand  Rapids.  MI 
49503,  the  Region  V  Office  of  the 
Environmental  Protection  Agency.  230 
South  Dearborn  Street.  Chicago,  Illinois 
60604.  and  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Ave..  NW..  Box  1097. 
Washington.  DC  20004.  202-347-2072.  A 
copy  of  the  proposed  Consent  Decree 
can  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $3JX)  (25  cents  per  page 
reproduction  charge)  payable  to  the 
Consent  Decree  Library. 
Roger  Clegg. 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  92-15326  Filed  6-29-92:  8:45  am]   . 
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Antitrust  Division 

Notic«  Pursuant  to  the  National 
Cooperative  Researcti  Act  of  1984; 
Microelectronics  and  Computer 
Tectrndogy  Corp. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("the  Act"). 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  on 
March  13. 1992  filed  a  written 
rotification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act  limiting  the  recovery  of  antitrust 
plaintiffs  to  damages  under  specified 
circumstances. 

On  December  21. 1984,  MCC  and  its 
shareholders  filed  their  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice  (the 
"Department")  published  a  notice  in  the 


Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  January  17. 1985  (50  FR 
2633).  MCC  and  its  shareholders  filed 
additional  notifications  on  March  29. 
1985.  July  30, 1988,  November  7, 1986. 
December  23. 1988.  February  25. 1987. 
December  23. 1987,  March  4. 198a 
August  16. 1988.  September  19, 1989. 
January  16. 199a  March  7. 1990.  April  11. 

1990.  July  11, 1990,  October  2. 1990. 
January  17, 1991,  March  1. 1991.  July  30. 

1991,  November  12. 1991.  and  February 
11. 1992.  The  Department  published 
notices  in  the  Federal  Register  in 
response  to  these  additional 
notifications  on  April  23. 1985  (50  FR 
15989).  September  10, 1986  (51  FR  32263), 
December  8. 1986  (51  FR  44132), 
February  3, 1987  (52  FR  3356),  March  19, 
1987  (52  FR  8861),  January  22, 1988  (53 
FR  1859),  March  29. 1988  (53  FR  10159). 
September  22, 1988  (53  FR  36910), 
October  26. 1989  (54  FR  43631),  March  8, 

1990  (55  FR  8612).  April  9, 1990  (55  FR 
13200).  May  8. 1990  (55  FR  19114). 
October  24. 1990  (55  FR  42916), 
December  28, 1990  (55  FR  53367). 
February  11, 1991  (56  FR  5424),  July  1. 

1991  (56  FR  29976).  August  29, 1991  (56 
FR  42757).  January  15. 1992  (57  FR  1760). 
and  March  24. 1992  (57  FR  10190), 
respectively.  On  October  21, 1985,  MCC 
filed  an  additional  notification  for  which 
Federal  Register  notice  was  not 
required. 

MCC  has  initiated,  and  will 
administer  and  conduct,  a  venture  to 
develop  software,  programming, 
applications,  network  and  transmission 
technologies,  and  equipment  to 
accelerate  the  introduction  and 
development  of  multi-media 
applications  in  the  United  States  and 
internationally.  Coming  Incorporated 
located  in  Coming.  NY;  North  American 
Philips  located  in  Knoxville.  TN;  and 
Bieber-Taki  Associates  located  in 
Englewood,  NJ  have  become 
participants  in  this  venture  and 
Associate  Members  of  MCC. 
Southwestem  Bell  Technology 
Resources  located  in  St.  Louis,  MO,  is 
also  participating  in  this  venture  as  a 
deemed  subsidiary  of  Bellcore  which  is 
located  in  Livingston,  NJ  and  is  an 
existing  MCC  shareholder. 

Valhalla  Corporation  located  in 
Bellevue.  WA  has  become  an  Associate 
Member  of  MCC  and  a  participant  in  the 
Cyc  Project  within  MCC's  Advanced 
Computing  Technology  Program. 
losepfa  H.  Widmar.      ^ 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  92-15328  Filed  6-29-92;  8:45  am) 
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DEPARTMEHT  OF  LABOR 

EnnptoynMOt  and  Training 
Administration 

Determinations  Regarding  Eligibility  To 
Apply  for  Worker  Adiustment 
Asslstanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibiUty  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
June  1992. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

'  (1)  That  a  significant  number  of 
proportion  of  the  workers  in  the  workers 
firm,  or  an  appropriate  subdivision 
thereof,  have  become  totally  or  partially 
separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-26.902:  Babcock  Industry.  Acco 

Controls  Group.  Des  Arc.  AR 
XA  _  W-27, 120;  NWL  Conrol  System. 

Kalamazoo.  MI 
TA-W-26.997:  Bipolar  Integrated 

Technology.  Inc.,  Beaverton.  OR 
TA-W-27.129;  Crjcketeer 

Manufacturing  Co..  Harrodsburg. 

KY 
TA-W-27, 130:  Joseph  &  Feiss  Co., 

Cleveland,  OH 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-27,182;  Daniel  Bruce  Marine. 
Galiano.  LA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
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TA-W-27.179;  Tuboscope,  Inc.,  Corpus 
Christi,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974.  II 

TA-W-27,241;  Hanover  Energy  Service. 
Odessa,  TX 

The  workers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-27,085:  Offshore  Logistics  D/B/A 
Air  Logistics,  New  Iberia,  LA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA—W— 27,143;  CAE—Link  Corp.. 
Binghampton,  NY 

Aircraft  flight  simulators  made  by  the 
subject  firm  are  not  imported  because  of 
their  highly  technical  specification 
requirements. 

TA-W-27,055;  Defontaine,  Inc.,  Wales, 
WI 

U.S.  imports  of  ball  and  roller 
bearings  and  parts  dechned  absolutely 
and  relative  to  domestic  shipments  in 
1991  compared  to  1990. 

TA-W-27.031;  Simplex  Ceiling  Corp., 
Parsippany,  NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separation  at  the 
firm. 

TA-W-27,213;  Fiber  Materials,  Inc., 
Rumford  Center.  ME 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmadve  Determinations 

TA-W-27.150;  Nordic-Calista  Services, 
Anchorage,  AK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  8, 
1991. 

TA-W-27,151:  Alaska  Well  Services. 
Inc.  Anchorage,  AK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  8, 
1991. 

TA-W-27,156  &  TA-W-27,157; 

Halliburton  Services.  Duncan  Mfg 
Center  Duncan.  OK  &  Davis  Mfg 
Center,  Davis,  OK— OK  &  Dallas, 
TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1991. 

TA-W-27,139:  Tuscarora  Plastic 
Technical  Service  Group,  New 
Brighton.  PA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  23. 
1991  and  before  February  29. 1992. 
TA-W-26,961;  Bonney  Forge  Corp.. 
Allentown.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  1, 
1991. 

TA-W-27,207:  Grace  Drilling  Co.. 
Odessa,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  22, 
1991. 

TA-W-27.293:  Johnson  and  Johnson, 
Milltown,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  7, 
1991. 

TA-W-27,133,  TA-W-27,134;  Clayton 
W.  Williams,  Jr.,  Inc.,  Houston.  TX 
and  San  Antonio,  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  2. 

1991. 

TA-W-27,099;  Hanovia,  Inc..  Newark. 
NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  24. 
1991. 

TA-W-27.108;  Valeo  Engine  Cooling. 
Inc.,  Truck  Div.,  (Formerly 
Blackstone  Corp.),  Jamestown,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10. 
1992. 

TA-W-27,106;  Sensus  Technologies, 
Uniontown,  PA 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
registers  separated  on  or  after  March  29, 
1991. 

TA-W-27,138:  Joyce  Elaine  Garments, 

Inc..  Pittsfield,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  27, 
1991. 
TA^W-27,137;  and  TA-W-27,137A:  BJ 

Services  Co.  USA.  Pleasanton,  TX 

and  Houston.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1991. 
TA-W-27.143:  New  Reserve  Gas; 

Oklahoma  City.  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1991. 
TA-W-27,008;  BP  Exploration,  Inc., 

Houston,  TX  and  Operating  at 

Various  Locations  in  The  Following 

States:  A;  AL.  B;  CA,  C;  LA,  D;  MS, 

E-  OH,  F:  OK.  G:  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1,1992. 


TA-W-27,147.  TA-W-27,159&TA-W- 
27,160:  Santa  Fe  Minerals.  Inc.. 
Dallas,  TX,  Middletown,  CA  and 
Live  Oak,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1991. 

TA-W-26,161.  TA-W-27.162  &  TA-W- 
27,163:  Santa  Fe  Minerals,  Inc.. 
Tyrone,  OK.  El  Reno.  OK  and 
Tulsa,  OK 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  April  7, 
1991. 

7^-1^-27,^64  and  TA-W-27,165;  Santa 
Fe  Minerals,  Ihc,  Lafayette,  LA  and 
Fort  Smith,  AR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1991. 

TA-W-27.227:  Petersburg  Mfg.,  Co.. 
Petersburg,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  29, 
1991. 

TA-  W-27. 169  and  TA-  W-27. 169A: 
SEDCO  Forex  Resources,  Inc..  (A 
Subsidiary  of  Schlumberger 
Technology  Corp.),  North  American 
Region,  U.S.  Operations  Office, 
Dallas,  TX  &  All  Other  Mobile 
Marine  and  Land  Based  Units  & 
Offices  Operating  Out  of /In  The 
State  of  Texas 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1991. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  June  1992. 
Ck)pie8  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  June  23. 1992. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  92-15298  Filed  ft-29-92;  8:45  am] 
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[TA-W-27,3091 

Chevron  USA  Production  Co.,  Midland, 
TX;  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  May  26, 1992  in  response  to 


■I 
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a  worker  petition  which  was  filed  on 
May  26, 1992  on  behalf  of  workers  at 
Chevron  USA  Production  Company. 
Midland.  Texas. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  {TA-W-27.267).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC  this  22d  day  of 
lune.  1992. 

Marvin  M.  Fooks. 

Director.  Off  ice  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  92-15296  Filed  6-29-92;  8:45  am] 

BIU.MG  COOC  4510-30-11 


General  Dynamics;  Termination  of 
Investigation 

In  the  n»atter  of  General  Dynamics  Corp.. 
TA-W-27,221  General  Dynamics  Convair 
Division.  San  Diego.  CA;  TA-W-27.222 
General  Dynamics  Space  System  Division. 
San  Diego.  CA:  TA-W-27.223  General 
Dynamics  Pomona  Division.  Pomona,  CA; 
TA-W-27  224  General  Dynamics  Air  Defense 
Systems  Division.  Pomona.  CA. 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  May  4. 1992  in  response  to  a 
worker  petition  which  was  filed  by  the 
International  Association  of  Machinists 
and  Aerospace  Workers  Union  on  May 
4. 1992  on  behalf  of  workers  at  General 
Dynamics  Corporation  at  the  following 
facilities:  General  Dynamics  Convair 
Division.  San  Diego.  California;  General 
Dynamics  Space  Systems  Division.  San 
Diego,  California;  General  Dynamics 
Pomona  Division.  Pomona.  California; 
General  Dynamics  Air  Defense  Systems 
Division.  Pomona.  California. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  June  22. 1992  (TA-W-27.117 
(A-D)).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  22d  day  of 
June  1992. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  92-15295  Filed  6-29-92;  8:45  am) 
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[TA-W-27. 1131 

North  star  Steel  Co.,  St  Paul,  MN; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  April  13. 1992  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  North  Star  Steel 
Company,  St.  Paul  Minnesota. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  March  31. 1992  (TA-W-26. 
787).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  19th  day  of 
June  1992. 
Marvin  M.  Fooks. 
Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  92-15294  Filed  6-29-92;  8:45  am) 

BtLUNG  CODE  4S10-30-M 

[TA-W-26.  874] 

Stevenson  Co-Ply,  Inc.  Stevenson,  WA; 
Revised  Determination  on 
Reconsideration 

On  June  12. 1992.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  former  workers  at 
Stevenson  Co-Ply,  Inc.,  Stevenson. 
Washington.  This  notice  will  soon  be 
published  in  the  Federal  Register. 

Investigaiton  findings  show  that  the 
subject  plant  produced  primarily 
plywood  and  softwood  veneer.  The 
workers  were  not  separately  identifiable 
by  product.  The  findings  also  show  that 
.  worker  separations  began  in  early  1991 
and  all  production  ceased  on  January  24. 
1992. 

On  reconsideration,  new  information 
was  obtained  showing  that  oriented 
strand  board  (osb)  and  wafer  board  are 
like  and  directly  competitive  with 
plywood.  The  Department  resurveyed 
Stevenson's  customers  for  imports  of 
osb  and  wafer  board.  The  survey 
showed  that  several  large  customers 
increased  their  purchases  of  imported 
osb  and  wafer  board  in  1991  compared 
to  1990  and  in  the  first  five  months  of 
1992  compared  to  the  same  period  in 
1991. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  former  workers  of 
Stevenson  Co-Ply.  Inc.,  in  Stevenson, 
Washington  were  adversely  affected  by 


increased  imports  of  articles  like  or 
directly  competitive  with  the  plywood 
produced  at  Stevenson  Co-Ply.  Inc.  in 
Stevenson.  Washington.  In  accordance 
with  the  provisions  of  the  Act,  I  make 
the  following  revised  certification  for 
the  Stevenson  Co-Ply  workers  in 
Stevenson.  Washington. 

All  workers  of  Stevenson  Co-Ply,  Inc..  in 
Stevenson.  Washington  who  became  totally 
or  partially  separated  from  employment  on  or 
after  January  31, 1991  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  18th  day  of 
June  1992. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  of  Legislation  & 
A  ctuarial  Service  Unemployment  Insurance    ■ 
Service. 
(FR  Doc.  92-15297  Filed  6-29-92;  8:45  am] 

BILLING  CODE  4S1ft-30-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance  Company  Grants 
Panel  B  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  July  18. 1992 
from  2  p.m.-5  p.m.  in  room  M-07  of  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended.    ' 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20. 1991.  as  amended,  this 
session  will  be  closed  to  the  public 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  title  5.  United 
States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated:  June  25. 1992. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  92-15310  Filed  6-29-92;  8:45  am] 

BIUJMG  CODE  7S37-01-4I 
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Meeting 


Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance  Company  Grants 
Panel  A  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  July  14-17. 
1992  from  9  a.m.-8  p.m.  and  July  18  from 
9:30  a.m.-12:30  p.m.  in  room  M-07  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  July  18  from  9:30  a.m.- 
12:30  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this  meeting 
on  July  14-17  from  9  a.m.-8  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
(Confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  titlVs,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20508,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  lune  25. 1992. 
Yvonne  M.  Sabine, 

Director.  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  92-15311  Filed  6-29-92;  8:45  am] 
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RAeeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Touring  Networks/Theater  Initiative/ 
Opera-Musical  Theater  Initiative 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  July  lft-17, 1992 
from  9  a.m.-5  p.m.  in  room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  July  17  from  9  a.m.-5 
p.m.  The  topics  will  be  policy  discussion 
and  guidelines  review. 

The  remaining  portion  of  this  meeting 
on  July  18  from  9  a.m.-5  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  fmancial  assistance 
under  the  National  Foundation  for  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  20, 1991,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the  panel 
chairman  and  with  the  approval  of  the 
full-time  Federal  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 

Dated:  June  19. 1992. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  92-15312  Filed  6-29-92;  8:45  am] 

WLUNG  COOC  7S37-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

Governors'  Designees  Receiving 
Advance  Notification  of 
Transportation  of  Nuclear  Waste 

On  January  6, 1982,  the  Nuclear 
Regulatory  Commission  (NRC) 
published  in  the  Federal  Register  (47 
FRN  596-600),  as  fuial,  certain 
amendments  to  10  CFR  parts  71  and  73 
(effective  July  6, 1982),  which  require 
advance  notification  to  Governors  or 
their  designees  concerning 
transportation  of  certain  shipments  of 
nuclear  waste  and  spent  fuel.  The 
advance  notification  covered  in  part  73 
is  for  spent  nuclear  reactor  fuel 
shipments  and  the  notification  for  part' 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
ainendment  to  10  CFR  part  73). 

The  following  list  updates  the  names, 
addresses  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 
responsible  for  receiving  information  on 
nuclear  waste  shipments.  The  list  will 
be  pubhshed  annually  in  the  Federal 
Register  on  or  about  June  30,  to  reflect 
any  changes  in  information. 


iNDivtDUALS  Receiving  Advance  Notification  of  Nuclear  Waste  Shipments 


States 


Part  71 


Part  73 


Alabama. 
Alaska .... 
Arizona... 
Arkansas 
Calrforoia 


Col.  Ned  W.  McHenry,  Directof.  Alabama  Department  of  Public  Safety.  P.O.  Box  1511.  Montgomery.  AL  36192-0501.  (205) 

242-4378. 
Mead  TreadweN'.  Deputy  Commisslor)er.  Alaska  Department  of  Environmental  Conservation,  410  Wilkxjghby  Averwe.  Suite 

105,  Juneau,  AK  99801-11795.  (907)  465-5050. 
WBIiam  A.  Wnght.  Acting  Director,  Arizona  Radiation  Regulatory  Agency.  4814  South  40th  Street.  Phoemx,  AZ  85040.  (602) 

255-4845.  After  hours;  (602)  223-2212. 
Greta  J.  Dicus,  Director.  Division  of  Radiation  Control  and  Emergency  Management  Programs.  Arkansas  Department  of 

Health,  4815  West  Markham  Street,  Little  Rock.  AR  72205,  (501)  661-2301.  After  hours.  (501)  661-2136  or  661-2000. 
George  M.  Edgerton,  Chief,  Enforcerr)ent  Senncw  Divwon,  Caktoma  Highway  Patrol,  444  HorVn  Thvd  Street,  Suite  310, 

Sacramento,  CA  95814,  (916)  445-3253. 


Same 
Same. 
Same. 
Same. 
Same. 
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States 


Colorado 

Connecticut. 


F»aft71 


Part  73 


Delaware.. 
Fioiida 


Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky.. 
Louisiana.. 


Maine 

Maryland. 


Massacfmsetts.. 

Michigan 

Mmneeota 

Mississippi- 

Missouii —.:■■ 

Montana....'. 


Major  Lonnle  J  Westpha).  Otficef  in  Charge.  Region  2.  Colorado  State  Patrol,  700  Kipling  Street,  Denver.  CO  80215,  (3g3) 

239-4406.  After  hours;  (303)  239-4501. 
Honorable  Tirrwthy  HE.  Keeney.  Commissioner.  Department  of  Environmental  Protection.  State  Office  Building,  165  Caprtol 

Avenue.  Hartford.  CT  06106.  (203)  566-2110. 

Patnck  W  Murfay.  Secretary.  Department  of  Public  Safety.  P.O  Box  818.  Dover.  DE  19903.  (302)  739-4321 

Harlan  Keaton.  Pubte  Health  Physicist  Manager.  Office  of  Radiation  Control.  Department  of  Health  &  Rehabilitative  Sennces, 

P  O  Box  680069.  Orlando.  FL  32868-0069.  (407)  297-2095. 
AI  Hatcher.  Director.  Transportation  D»vision,  Public  Service  Commission.  1007  Virginia  Avenue.  Suite  310.  Hapeville,  GA 

30354.  (404)  559-6600. 
Bn>ce  S.  Anderson.  Ph  D.  Deputy  Director  for  Environmental  Health.  State  Department  of  Health.  1250  Punchbowl  Street, 

Honolulu,  HI  96813,  (806)548-4139. 
Captain  David  C.  Rich,  Department  of  Law  Enforcement.  Idaho  State  PoHce,  MCSAP,  6050  Corporal  Lane.  Boise.  ID  83704, 

(208)  327-7180. 
Thomas  W  Ortager.  Director.  Illinois  Department  of  Nuclear  Safety.  1035  Outer  Park  Drive.  5th  Floor.  Spnngfield.  IL  62704, 

(217)  785-9868  (24  Hour),  24  Hrs  Emergency:  (217)  785-0600. 
Ltoyd  R.  Jennings.  Supeontendent  Indiana  State  Police,  301  State  Office  Building.  100  North  Senate  Avenue,  Indianapolis, 

IN  46204,  (317)  232-8241.  After  hours;  (317)  232-6248. 
Ellen  M.  Gordon.  Administrator.  Emergency  Management  Division,  Hoover  State  Office  Building.  Des  Moines.  I A  50319,  (515) 

281-3231 
Frank  H  Moussa.  MSA    Technologtcal  Hazards  Admimslrator,  The  Adjutant  General's  Department.  Diviston  of  Emergency 

Preparedness.  PO  Box  C-300.  Topeka,  KS  66601,  (913)  266-1409  After  hours;  (913)  296-3176 
DonaW  R    Hughes,  Sr„  Director,  Ovision  of  Community  Safety,  Department  for  Health  Services,  275  East  Main  Street, 

Frankfort.  KY  40621.  (502)  564-3700. 
Captain  Louis  Cook.  Louisiana  State  Police.  265  South  Foster  Drive.  P.O.  Box  66614.  Baton  Rouge.  LA  70896.  (504)  925- 

6113. 

Chief  of  the  State  Police.  Maine  Dept  of  Public  Safety.  36  Hospital  Street.  Augusta.  ME  04333.  (207)  289-2155 

Colonel  James  E  Harvey.  Chief,  Services  Bureau.  Maryland  State  Police.  1201  Reisterstown  Road,  Pikesville,  MD  21208, 

(301)486-3101. 
Robert  M.  Hallisey,  Dwector.  Radiation  Control  Program,  Massachusetts  Department  of  Public  Health,  150  Tremont  Street, 

11th  Floor.  Boston.  MA  02 111.  (617)727-6214. 
Captain  Allen  L  Byam.  Commanding  Officer.  Special  Operations  Division,  Michigan  Department  of  State  Pohce.  714  S. 

HamsonRoad.  East  Lansing.  Ml  48823.  (517)336-6187,. 
John  R.  Kerr.  Plans  &  Operations  Coordinator.  Minnesota  Division  of  Emergency  Management.  B5— State  Capitol,  St  Paul, 

MN  55155,  (612)  296-0481,  After  hours;  (612)  649-5451. 
James  E.  Maher,  Director.  Mississippi  Emergency  Management  Agency.  P.O.  Box  4501.  Fondren  SUtion.  Jackson,  MS 

39296-4501.  (601)  352-9100  (24  hours). 
Richard  D.  Ross.  Director.  State  Emergency  Management  Agency,  1717  Industnal  Drive.  P.O.  Box  116.  Jefferson  City.  MO 

65102.  (314)  751-9779.  After  hours;  (314)  751-2748. 
Mr  Adrian  Howe  Chef  Occupational  Health  Bureau.  Environmental  Sciences  Division.  Department  of  Health  &  Environmen- 
tal Sciences.  Room  A1 13.  Cogswell  Bidg  .  Helena.  MT  59620.  (406)  444-3671.  After  hours;  (406)  442-1425. 


Nebraska. 
Nevada 


New 

Hampshire. 
New  Jersey.... 


New  Mexico 

New  York 

Nor*  Carolina.. 

North  Dakota.... 

Ohio 

Oklahoma 

Oregon 

Pennsytvama .... 

Rhode  Island.... 

South  Carolina . 

South  Dakota... 
Tennessee 


Cotonel  Ron  Tussing.  Supenntendent.  Nebraska  State  Patrol.  P.O.  Box  94907,  Uncoln.  NE  68509,  (402)  471-2406.  After 

hours;  (402)  471-4545. 
Stanley  R.  Marshall,  Supervisor.  Radiological  Health  Section.  Bureau  of  Health  Protectwn  Services,  Nevada  Division  of 

Health.  505  East  King  Street.  Carson  City,  NV  89710.  (702)  687-5394. 
Richard  M.  Flynn.  Commissioner.  New  Hampshire  Dept  of  Safety.  James  H.  Hayes  Butfding.  Hazen  Drive.  Concord.  NH 

03305.  (603)  271-3636  (24  hours). 
Kent  Tosch.  Manager.  Department  of  Environmental  Protection  &  Energy.  Bureau  of  Nuclear  Engineenng.  CN  415.  Trenton. 

NJ  08625.  (609)987-2031. 
Roland  K.  Lough.  Chief.  Emergency  Management  Bureau.  Department  of  Public  Safety,  P.O.  Box  1628,  SanU  Fe,  NM 

87504-1628,  (505)  827-9222.  After  hours;  (505)  294-7932. 
Donald  A.  DeVito.  Director.  State  Emergency  Mgmt  Office.  Public  Security  Building,  State  Campus,  Albany,  NY  12226,  (518) 

457-2222. 
Major  Walter  K.  Chapman,  Director.  Administrative  Services.  North  Carolina  Highway  Patrol  Headquarters.  P.O.  Box  27687. 

Raleigh.  NC  27611.  (919)  733-7952.  After  hours;  (919)  733-3861. 
Dana  K.  Mount.  Director.  Divison  of  Environmental  Engineenng.  Department  of  Health.  1200  Missoun  Avenue.  Box  5520. 

Bismarck.  ND  58502-5520.  (70V)  221-5188.  After  hours;  (701)  224-2121. 
James  R.  Williams.  Chief  of  Staff.  Ohio  Emergency  Management  Agency.  2825  W  Granville  Road.  Columbus.  Oh  43235- 

0301,(614)889-7150.  „^    ^ 

Dave  McBnde.  Commissioner  of  Public  Safety.  Oklahoma  Department  of  Public  Safety.  3600  N.  King  Avenue.  P.O.  Box 

11415.  Oklahoma  City.  OK  73136-0145.  (405)  425-2424  (24  hours). 
David  Stewart-Smith.  Director.  Facilities  Regulation.  Oregon  Department  of  Energy,  625  Manon  Street,  N.E.,  Salem,  OR 

97310,(503)378-6469. 
George  M   Johnson,  Director,  Response  and  Recovery,  Pennsylvania  Emergency  Management  Agency,  P.O.  Box  3321, 

Harrisburg,  PA  17105,  (717)  783-8150,  After  hours;  (717)  783-6150. 
William  A.  Matoney,  Associate  Administrator,  Motor  Camers.  Division  of  Public  Utilities  and  Carriers.  100  Orange  Street. 

Providence.  Rl  02903.  (401)  277-3500. 
Heyward  G.  Shealy.  Chief.  Bureau  of  Radiotogical  Health.  South  Carolina  Department  of  Health  &  Environmental  Control. 

2600  Bull  SUeet  Columbia,  SC  29201,  (803)  734-4632,  After  hours;  (803)  253-6497. 

Gary  N.  Whitney,  Division  Director,  Emergency  Management  500  E.  Capitol.  Pien-e,  SD  57501-5060,  (605)  773-3231 

John  White  Assistant  Deputy  Director,  Tennesee  Emergency  Management  Agency.  State  Emergency  Operations  Center. 

3041  Sidco  Dnve.  Nashville,  TN  37204.  (615)  741-0001.  After  hours;  (Inside  TN)  1-800-262-3300.  (Outside  TN)  1-800- 

258-3300. 


Same. 

Same. 

Same. 
Same. 

Same 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 
Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Bill  Good.  Acting 
Admimstrator. 
Disaster  & 
Emergency. 
Services 
Division.  P.O. 
Box  4789. 
Helena.  MT 
59604-4789. 
(408)  444-6911 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same 

Same. 

Same. 
Same 
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States 


Part  71 


Part  73 


Texas. 


DaMd  K.  Lacker.  Chief,  Bureau  of  Radiation  Control,  Texas  Department  of  Healtti,  1100  West  49tt)  SUeet,  Austin.  TX  78756, 
(512)  834-6688 


Utah 

Vernwnt 

Virginia 

Washington 

West  Virginia... 

Wisconsin 

Wyoming 

Dtstrict  of 

Columbia. 
Puerto  Rico 

Guam 

Virgin  Islarxls. .. 
American 

Samoa. 
Commonwealth 

of  the 

Northern 

Manana 

Islarxls. 


Lary  F.  AntJerson,  Director,  Bureau  of  Radiation  Control.  288  N.  1460  West,  PC.  Box  16690,  Salt  Lake  City,  UT  84116- 
0690,  (801)  538-6734,  After  hours:  (801)  538-6333. 

Patrick  J  GarShan.  Seaetary.  Vermont  Agency  of  Transportation.  133  State  Street.  Montpelier,  VT  05602,  (802)  828-2657 

Michael  M.  Qine,  Director  of  Operations.  Department  of  Emergency  Services,  Commonwealth  of  Virginia,  310  Turr>er  Road, 

Richmond.  VA  23225.  (804)  674-2400. 
Robert  J.  Huss,  Deputy  Chief,  Washington  State  Patrol,  General  Administration  Buikjing.  Mail  Stop  AX-12.  Olympia.  WA 

86504-0612.  (206)  586-2340. 
Ccilor>el  J.  R.  Buckalew.  Supenntendent.  Department  of  Putilic  Safety.  725  Jefferson  Road,  South  Charleston,  WV  25309, 

(304)746-2111. 
Robert  M.  Thompson,  Administrator,  Wisconsin  Division  of  EmergerKy  Government  4802  Shet>oygan  Ave..  Room  99A,  P.O. 

Box  7865.  Madison.  Wl  53707.  (608)  266-3232. 
Captain  L  S  Gerard.  Motor  Carrier  Officer,  Wyomirig  Highway  Patrol.  5300  Bishop  Boulevard,  PO.  Box  1708,  Cheyenne.  WY 

82002-9019,  (307)  777-4317.  After  hours:  (307)  777-4323. 
Norma  J.  Stewart  Program  Mar^ger.  Pharmaceutical  and  Medk»l  Devices  Control  Division,  Departrr)ent  of  Consumer  and 

Regulatory  Affairs.  614  H  Street  NW.  Washington.  DC  20001.  (202)  727-7219,  After  hours:  (202)  727-6161, 
Santos  Rohena,  Jr..  Chairman.  Environmental  Quality  Board.  P.O.  Box  11488.  Santurce.  PR  00910,  (809)  722-1175  or  (809) 

725-6140. 
Fred  M.  Castro,  Administrator,  Guam  Environmental  Protectkin  Agency,  P.O.  Box  2999,  Agar\a,  Guam  96910.  (671)  646- 

7579. 

Alexander  Farrelty.  Governor.  Government  House.  Ctiartette  Amalie,  St  Thomas.  Virgm  lslar>ds  00801,  (809)  774-0001 

Mr.  Pati  Faiai.  Government  Ecologist  Err/ironnDental  Protection  Agervry.  Office  of  the  Governor.  Pago  Pago.  American 

Samoa  96799,  (684)  633-2304. 
Nicolas  M.  Leon  Guerrero,  Director.   Department  of  Natural  Resources.  Commonwealth  of  Northern  Mariana  Islands 

Government  Capitol  Hilt.  Saipan,  MP  96950,  (670)  322-9830  or  (670)  322-9834. 


Col.  Joe  E.  Milner, 
Director.  Texas 
Department  of 
Public  Safety, 
5805  N  Lamar 
Blvd,  Austin,  TX 
7B752,  (512) 
465-2000 

Same. 

Same 
Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same. 

Same.  • 
Same. 

Same. 


Questions  regarding  this  matter  should  be 
directed  to  Mindy  Landau  at  (301)  504-2308. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  June.  1992. 

For  the  Nuclear  Regulatory  Cominission, 
Carlton  Kanunerer, 
Director,  Office  of  State  Programs. 
[FR  Doc.  92-15333  Filed  6-29-92;  8:45  arh] 

BILUNG  CODE  7S90-ai-M 


Availability  of  Proposed  Revision  to 
Staff  Technical  Position  Regarding 
Concentration  Averaging  and 
Encapsulation 

ACENCV:  Nuclear  Regulatory 
Commission, 

action:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  a  proposed  revision,  in 
part,  of  the  1983  Staff  Technical  Position 
on  Radioactive  Waste  Classification. 
The  revision  is  entitled,  (Proposed] 
"Technical  Position  on  Concentration 
Averaging  and  Encapsulation."  The 
Position  provides  guidance  on  the 
interpretation  of  8§  61.55(a)(8)  of  10  CFR 
part  61  as  it  applies  to  the  classification 
(e.g..  Class  A.  B,  or  C  waste)  of  a  variety 


of  different  types  and  forms  of  low-level 
radioactive  waste. 

The  Technical  Position  on  Radioactive 
Waste  Classification  was  initially 
developed  in  1983  to  provide  guidance  to 
low-level  radioactive  waste  generators 
on  four  specific  topics  regarding  waste 
classification:  (1)  Acceptable  Materials 
Accoimtability  Programs;  (2) 
Determination  and  Verification  of 
Radionuclide  Concentrations  and 
Correlations;  (3)  Concentration  Volumes 
and  Masses;  and  (4)  Reporting  on 
Manifests.  Because  of  the  desirability  of 
attempting  to  achieve  consistent  waste 
classification  positions  among  the 
Commission  and  Agreement  State 
regulatory  authorities,  and  because  of 
the  impact  of  waste  classification 
positions  on  other  programs  (e.g.,  DOE's 
program  to  accept  greater-than  Class  C 
waste),  a  need  was  identified  to  expand 
upon,  further  define,  and  replace 
guidance  provided  on  the  third  of  the 
four  topics,  "Concentration  Volumes 
and  Masses."  This  need  resulted  in  the 
development  of  a  [Proposed)  "Technical 
Position  on  Concentration  Averaging 
and  Encapsulation."  Copies  of  the 
proposed  'Technical  Position  on 
Concentration  Averaging  and 
Encapsulation"  are  being  distributed 


(under  separate  cover)  to  licensees. 
Copies  are  also  being  distributed 
(separately)  by  NRC's  Office  of  State 
Programs  to  Agreement  States,  Non- 
Agreement  States,  State  Liaison 
Officers,  and  others  who  are  on  the 
NRC's  Compact  Distribution  List. 

ADDRESSES:  Copies  of  the  proposed 
Technical  Position  may  be  obtained  by 
writing  to  W.R.  Lahs  at  Mail  Stop  5E-2 
OWFN,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Comments  on  this  proposed  Technical 
Position  are  solicited  and  should  be  sent 
by  August  26, 1992.  to  the  Chief,  Rules 
and  Directives  Review  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  A  final  position 
will  be  issued  following  NRC  staff 
review  of  the  comments  received. 

FOR  FURTHER  INFORMA-nON  CONTACT: 
W.R.  Lahs.  Division  of  Low-Level  Waste 
Management  and  Decommissioning. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  504-2569. 

Dated  at  Roclcville,  Maryland,  this  17th  day 
of  June  1992. 
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For  the  Nuclear  Regulatory  Commission. 
Peul  H.  Lohaus. 

Chief  Low-Level  Waste  Management  Branch, 
Division  of  Low-Level  Waste  Management 
and  Decommissioning,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  82-15323  Filed  6-29-92:  8:45  am) 

BtLLlNG  CODE  7590-01-11 

Commonwealth  Edison  Co.;  Byron 
Station,  Unit  Nos.  1  and  2;  Braitfwood 
Station,  Unit  Nos.  1  and  2;  Issuance  of 
Amendment  Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission]  has  issued 
Amendment  No.  47  to  Facility  Operating 
License  No.  NPF-37.  Amendment  No.  47 
to  Facility  Operating  License  No.  NPF- 
66.  Amendment  No.  36  to  Facility 
Operating  License  No.  NPF-72,  and 
Amendment  No.  36  to  Facility  Operating 
License  No.  NPF-77,  issued  to 
Commonwealth  Edison  Company 
(CECo.  the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
the  Byron  Station.  Unit  Nos.  1  and  2.  and 
Braidwood  Station.  Unit  Nos.  1  and  2. 
located  in^Ogk  County  and  Will  County, 
Illinois,  respectively.  The  amendments 
are  effective  as  of  the  date  of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to  eliminate  the 
surveillance  requirement  of  venting  the 
ECCS  discharge  piping  inside  the 
containment.  This  change  will  only 
effect  the  conduct  of  the  surveillance  on 
Byron  Unit  1  and  Braidwood  Unit  1. 

The  appbcation  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  nJes  and  regulations  in  10 
CFR  chapter  I  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
June  25, 1991  (56  FR  28934).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  these  amendments  will  not 
have  a  significant  effect  on  the  quahty 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  March  17, 1989,  as 


supplemented  on  August  25, 1989,  March 
12. 1990,  and  June  10, 1991,  (2) 
Amendment  Nos.  47,  47.  36,  36  to 
Licensee  Nos.  NW-37.  MPF-66,  NPF-72. 
NPF-77.  respectively,  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental- Assessment.  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC  and 
at  the  local  public  document  rooms 
located  at  for  Byron,  the  Byron  Public 
Library,  109  N.  Franklin.  P.O.  Box  434, 
Byron.  Illinois  61010;  for  Braidwood.  the 
Wilmington  Township  Public  Library, 
201  S  Kankakee  Street,  Wilmington. 
Illinois  60481.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director.  Division 
of  Reactor  ProjectB-III/IV/V. 

Dated  at  Rockville,  Maryland  this  22  day  of 
June  1992. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  H.  Hsia.  Project  Manager. 
Project  Directorate  111-2,  Division  of  Reactor 
Profects-lIUlV/V.  Off  ice  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  92-15324  Filed  &-29-92;  8:45  am) 
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IDocket  No.  50-155] 

Consumers  Power  Co.  (Big  Rock  Point 
Plant);  Exemption 

I 

The  Consumers  Power  Company 
(CPCo.  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-6 
which  authorizes  operation  of  the  Big 
Rock  Point  Plant  (the  facility)  at  a 
steady-state  power  level  not  in  excess  of 
240  megawatts  thermal.  The  facility  is  a 
boiling  water  reactor  located  at  the 
licensee's  site  in  Charlevoix  County. 
Michigan.  The  license  provides,  among 
other  things,  that  it  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

II 

Section  50£2(cM3)  of  10  CFR  part  50 
requires  that  each  boiling  water  reactor 
(BWR)  must  have  an  alternate  rod 
injection  (ARI)  system  that  is  diverse 
(from  the  reactor  trip  system)  from 
sensor  output  to  the  final  actuation 
device.  Section  50.62(d)  requires  CPCo 
to  submit  a  proposed  schedule  for 
implementation  of  all  applicable 
requirements  of  10  CFR  S0£2, 
"Requirements  for  reduction  of  risk  from 
anticipated  transients  without  scram 
(ATWS)  events  for  light-water-cooled 


nuclear  power  plants,"  to  the 
Commission.  By  letter  dated  October  14, 
1985,  CPCo  submitted  an 
implementation  schedule  as  required  by 
10CFRSOJ62. 

This  exemption  pertains  specifically 
to  10  CFR  50.62(c)(3),  the  alternate  rod 
injection  system,  and  was  requested  by 
CPCo  in  its  December  29, 1986  submittal. 
The  proposed  exemption  pertains  to  the 
installation  of  an  ARI  system  at  the  Big 
Rock  Point  Plant. 

The  subject  of  ATWS,  and  the  manner 
in  which  this  potential  problem  should 
be  considered  in  the  design  of  nuclear 
power  plants,  has  been  discussed 
extensively  by  tiie  Commission  and  the 
nuclear  industry.  In  April  of  1978,  the 
Commission  published  NUREG-0460. 
"Anticipated  Transients  Without  Scram 
for  Light-Water  Reactors."  This  report 
summarized  technical  considerations 
related  to  ATWS  and  made  a  number  of 
recommendations,  fai  describing 
methods  to  reduce  the  risk  associated 
with  ATWS  events  (NUREG-0460,  VoL 
1.  Section  6)  the  Commission  states  that 
three  general  means  of  attaining  the 
objective  of  risk  reduction  are 
available:  (1)  Reducing  the  frequency  of 
occurrence  of  transients  which 
challenge  the  reactor  protection  system. 
(2)  increasing  the  reliability  of  the 
protection  system,  and  (3)  providing 
systems  that  mitigate  the  consequences 
of  ATWS  events.  In  Volume  3  of 
NUREG-0460,  published  in  December  of 
1978,  the  NRC  staff  recognized  that  the 
engineering,  cost,  and  risk  analyses 
performed  by  the  staff  for  the  designs 
addressed  in  Volumes  1  and  2  of 
NUREG-04eO  are  notflpplicable  to  a 
number  of  early  operating  plants 
(including  Big  Rock  Pomt)  due  to 
significant  differences  in  design  from 
more  modem  plants.  The  NRC  staff 
stated  that  plant-specific  analyses 
would  be  required  to  address  the 
relative  effectiveness  of  various 
modifications  for  the  in^roved 
prevention  or  mitigation  of  ATWS 
events. 

In  the  Statements  of  Consideration  tor 
the  ATWS  Rule  (49  FR  26036).  the  NRC 
stated  that  older  plants  (those  licensed 
to  operate  prior  to  August  22, 1969)  may 
be  granted  an  exemption  from  these 
amendments  if  they  can  demonstrate 
that  their  risk  from  ATWS  events  is 
sufficiently  low.  Factors  important  to 
thts  demonstration  of  low  risk  could 
include  power  level  unique  design 
features  that  could  prevent  or  mitigate 
the  consequences  of  an  ATWS  event, 
remaining  plant  operating  lifetime,  or 
remote  siting.  The  NRC  further  stated 
that  a  reduction  in  the  frequency  of 
challenges  to  plant  safety  systems 
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should  be  a  prime  goal  of  each  licensee 
and  that  ATWS  risk  reductions  can  also 
be  achieved  by  reducing  the  much  larger 
frequency  of  transients  which  call  for 
the  reactor  protection  system  to  operate. 

In  its  October  14. 1985  letter.  CPCo 
committed  to  perform  a  risk  analysis  to 
determine  the  efficacy  of  the 
implementation  of  ARl.  The  licensee 
certified  that  the  standby  liquid  control 
(SLC)  system  meets  the  requirements  of 
10  CFR  50.62(c)(4).  and  that  the  control 
capacity  (the  concentration  and  flow 
rate  of  the  sodium  pentaborate  solution 
used  to  shut  down  the  reactor)  for  the 
system  exceeds  the  criteria  provided  in 
NRC  Generic  Letter  85-03,  "Clarification 
of  Equivalent  Control  Capacity  for 
Standby  Liquid  Control  Systems."  In  this 
letter,  CPCo  also  requested  an 
exemption  from  the  requirements  of  10 
CFR  50.62(c)(5).  which  requires  the 
installation  of  an  automatic 
recirculation  pump  trip  (RPT)  feature. 
On  March  20. 1988.  the  Commission 
issued  an  exemption  from  10  CFR 
50.62(c)(5)  for  the  Big  Rock  Point  Plant. 

By  letter  dated  October  1. 1986.  CPCo 
submitted  a  plant-specific  evaluation  of 
the  risks  associated  with  ATWS  events 
at  Big  Rock  Point.  This  probabilistic  risk 
analysis  included  evaluations  of 
alternatives  to  the  installation  of  an  ARI 
system,  including  the  installation  of  a 
simplified  ARI  and  the  improvement  of 
secondary  system  stability  following  a 
load  rejection  event.  The  risk  analysis 
determined  that  the  installation  of  a  full 
ARI  system  provided  little  benefit 
beyond  the  risk  reduction  associated 
with  the  improvement  of  secondary 
system  response  to  transients  from  high 
power  levels.  The  installation  of  an  ARI 
would  result  in  a  core  damage  frequency 
(CDF)  of  3.2E-5/RY  (reactor  year),  while 
improvement  of  secondary  system 
stability  needed  to  assure  100%  load 
reject  capability  would  result  in  a  CDF 
of  3.6E-5/RY.  However,  improvement  of 
secondary  system  response  would  also 
reduce  the  plant  risk  associated  with 
non-ATWS  events.  The  NRC  staff  has 
reviewed  the  licensee's  risk  analysis 
and  has  found  the  licensee's  conclusion 
that  improving  the  plant  load  rejection 
capability  is  an  acceptable  alternative 
to  the  installation  of  an  ARI  system. 

By  letter  dated  May  15. 1990,  CPCo 
submitted  additional  information 
concerning  the  installation  of  a  single 
reactor  recirculation  pump  trip  feature, 
which  is  initiated  upon  a  sensed  load 
rejection.  This  feature  is  intended  to 
permit  the  plant  to  continue  to  operate 
following  a  load  rejection  event  by 
immediately  reducing  reactor  power  to 
approximately  60%  of  the  initial  level. 
Although  the  Commission's  exemption 


from  the  ATWS  Rule  requirements  for 
the  installation  of  a  RPT  featuj-e  still 
applies,  the  licensee  determined  that  the 
installation  of  a  simplified  RPT  would 
improve  the  resi>onse  of  the  secondary 
system  to  load  rejections.  The  licensee 
has  provided  a  computer  model  of  the 
Big  Rock  Point  reactor,  main  steam,  and 
feedwater  systems  which  indicates  that 
reducing  reactor  power  will  prevent  the 
main  feedwater  pumps  from  tripping  due 
to  low  suction  pressure  (caused  by  high 
level  in  the  condenser  and  the  automatic 
opening  of  the  condensate  reject  valve), 
thus  preventing  a  subsequent  reactor 
scram  due  to  low  steam  drum  level. 
While  no  test  has  been  performed  to 
validate  this  conclusion,  the  computer 
model  has  been  shown  to  correctly 
predict  plant  parameters  as  observed 
during  a  load  rejection  test  performed 
on  July  6, 1972  from  63  Mwe,  which 
resulted  in  a  reactor  scram. 
Additionally,  the  Big  Rock  Point  Plant 
has  successfully  experienced  load 
rejection  events  in  November  of  1971 
while  operating  at  40  Mwe 
(approximately  55%  power)  and  in  April 
of  1978  from  38  Mwe  (approximately 
53%  power)  without  a  reactor  scram.  No 
other  load  rejection  events  have 
occurred  from  this  power  level.  The 
recirculation  pump  trip  feature  was 
installed  during  the  1990  refueling 
outage. 

The  Big  Rock  Point  Plant  design  is 
markedly  different  from  the  design  of 
other  BWRs.  The  plant  is  equipped  with 
6  reactor  steam  drum  safety  values  with 
a  combined  capacity  of  approximately 
200%  of  the  rated  steam  flow  of  the 
reactor,  which  is  significantly  larger 
than  the  relief  capacity  of  other  BWRs. 
This  large  relief  capacity  reduces  the 
risk  associated  with  failure  of  the 
reactor  coolant  pressure  boundary  from 
overpressurization  during  ATWS  events. 
Additionally,  a  separate  Reactor 
Depressurization  System  is  capable  of 
passing  425%  of  the  rated  steam  fiow  in 
order  to  reduce  pressure  in  the  reactor 
so  that  the  core  spray  system  can 
provide  a  source  of  water  for  cooling. 
Other  BWRs  are  not  equipped  with  a 
separate  depressurization  system. 

The  Big  Rock  Point  containment 
structure  includes  approximately 
1,000,000  cubic  feet  of  free  air  volume, 
causing  the  response  of  the  containment 
to  ATWS  events  to  resemble  the 
response  of  a  large,  dry  PWR 
containment.  Additional  pressure 
suppression  is  provided  by  the 
containment  spray  system.  Other  BWR 
containments  utilize  an  integral  pressure 
suppression  pool  to  limit  the  increase  in 
contaiimient  pressure  associated  with 
an  ATWS. 


The  response  of  large  PWR 
containments  to  ATWS  events  is 
significantly  different  from  the  response 
of  the  typical  BWR  contaiiunent  designs. 
Thus,  the  Big  Rock  Point  containment  is 
not  susceptible  to  the  failure 
mechanisms  associated  with  other  BWR 
containments  which  incorporate  an 
integral  pressure  suppression  pool. 

In  addition  to  the  implementation  of 
ARI,  10  CFR  50.62  also  requires  that 
each  BWR  facility  install  a  SLC  system 
as  a  diverse  method  to  shut  down  the 
reactor.  The  SLC  system  at  Big  Rock 
Point  delivers  approximately  132  gpm  of 
a  19  weight  percent  sodium  pentaborate 
solution  to  the  reactor.  The  system  uses 
nitrogen  pressure  to  start  flow  into  the 
reactor  coohng  system,  while  a 
siphoning  action  maintains  flow  of  the 
solution.  The  SLC  system  design  utilized 
at  other  BWR  facilities  requires  pumps 
and  injects  the  sodium  pentaborate  at  a 
somewhat  lower  flow  rate.  Thus,  the 
SLC  system  at  Big  Rock  Point  is  a 
passive  design  (with  the  exception  of 
several  explosive  valves)  and  is  capable 
of  shutting  the  reactor  down  in  less  than 
one  minute,  and  injecting  enough 
solution  within  five  minutes  to  ensure 
subcriticality  at  cold  conditions.  The 
NRC  staff  considers  the  SLC  system  at 
Big  Rock  Point  to  be  significantly  more 
effective  than  the  SLC  systems  installed 
at  other  BWR  facilities.  Thus,  the  NRC 
staff  finds  that  the  Big  Rock  Point  Plant 
possesses  a  diverse  method  of  shutting 
down  the  reactor  during  an  ATWS 
event. 

The  operating  license  for  the  Big  Rock 
Point  Plant,  DPR-6,  is  scheduled  to 
expire  on  May  31,  2000.  The  licensee 
plans  to  file  a  request  with  the 
Commission  to  extend  the  expiration 
date  of  the  license  to  recover  the 
construction  period  of  the  plant 
(approximately  28  months),  but  is 
currently  not  a  candidate  for  extension 
of  its  operating  license  beyond  40  years 
plus  the  construction  period.  Thus,  the 
NRC  staff  finds  that  the  Big  Rock  Point 
Plant  has  a  limited  remaining  plant 
operating  lifetime,  as  described  in  49  FR 
26036. 

Thus,  after  considering  the  licensee's 
analysis  of  the  potential  risk  reduction 
associated  with  various  modifications 
for  the  mitigation  of  ATWS  events  and 
the  unique  features  of  the  Big  Rock  Point 
design,  the  NRC  staff  concludes  that  the 
licensee's  improvement  of  secondary 
system  response  to  transients,  the 
unique  design  of  the  SLC  system  at  the 
Big  Rock  Point  Plant,  the  addition  of  an 
automatic  recirculation  pump  trip,  and  . 
the  limited  remaining  operating  lifetime 
of  the  facility,  justify  an  exemption  to  10 
CFR  50.e2(c)(3)  such  that  the  installation 


29108 


Federal  Regirter  /  Vol.  57.  No.  126  /  Tnesday.  June  30.  1992  /  Noticeg 


of  an  ARI  system  is  not  required  at  the 
Big  Rock  Poinl  Plant.  The  staff  further 
concludes  that  the  Big  Rock  Point  Plant 
meets  the  criteria  for  exemption  from  10 
CFR  50.62(cM3)  as  described  in  the 
Statements  of  Consideration  for  the 
ATWSRule, 

III 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a}.  an  exemplJon,  as  described  in 
Section  IL  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  pubhc 
health  aod  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(ii)  are  present  justifying 
the  exemption. 

Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.62(c)(3)  that 
an  ARI  system  be  installed  at  the  Big 
Rock  Point  Plant. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(57  FR  3223). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  t7th  day 
of  J  line  1992. 

For  the  Nuclear  Regulatory  Commission. 
Biuoe  A.  Soger, 

Director,  Division  of  Reactor  Projects— III/ 
JV/V.  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  92-15322  Filed  6-29-92;  8:45  am] 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Agency  Report  Fonns  Under  0MB 
Review 

agency:  Overseas  ftivate  Investment 

Corporation. 

action:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  In  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
made  such  a  submission.  The  proposed 
forms  under  review  are  summarized 
below. 

DATES:  Comments  must  be  received  by 
|uly  14. 1992.  If  you  antitapate 
commenting  on  the  form  but  finding  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Reviewer  and 


the  Agency  Submitting  Officer  of  your 
intent  as  early  ds  possible. 
A0CMESSE8:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  wbmitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT 
OPIC  Agency  Submitting  Officer: 
Valerie  Settles.  Management  Services. 
Overseas  Private  Investment 
Corporation.  1100  New  York  Avenue, 
NW..  Washington,  DC  20527;  (202) 
457-7051. 
OMB  Reviewer:  Marshall  Mills.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
New  Executive  Office  building, 
Washington.  DC  20503;  (202)  395-7340. 

Summary  of  Form(s)  Under  Review 

Type  of  Respondent:  Business  or  other 

institutions  (except  farms). 
Standard  Industrial  Classification 

Codes:  All. 
Description  of  Affected  Public:  U.S. 

companies  investing  overseas. 

Form  1 

Type  of  Request:  Revision. 

Form  No.  ^  Title:  OTIC— 52;  Application 
for  Political  Risk  Investment 
Insurance. 

Frequency  of  Use:  Other — once  per 
investor  per  project. 

Number  of  Responses:  200. 

Reporting  Hours:  400. 

Federvl  Cost- $10,000. 

Authority  for  Information  Collection: 
Section  234(k)  of  the  Foreign 
Assistance  act  of  1961.  as  amended. 

Abstract  (Needs  and  Uses):  Application 
is  the  principal  document  used  to 
determine  if  OPIC  should  issue 
insurance  for  investments  in  less 
developed  countries.  The  form  is 
needed  so  OPIC  can  assess  the  project 
risk,  the  investor's  eligibility  and  U.S. 
and  host  country  effects. 

Form  2 

Type  of  Request-  Revisioru 

Form  No.  &  Title:  OPfC— 50;  Request  for 

Registration  for  Political  Risk 

Investment  Insurance. 
Frequency  of  Use:  Nonrecurring. 
Number  of  Responses:  800. 
Reporting  Hoars:  286. 
Federal  Cost  $1,000. 
Authority  far  Information  Collection: 

Section  231  and  234(a)  of  Foreign 

Assistance  Act  of  1961.  as  amended. 
Abstract  (Needs  and  Uses):  OPiC  50  is 

submitted  by  eligible  investors  to 

register  their  international 

investments,  and  ultimately,  to  seek 


OPIC  insurance.  By  submitting  Fcmn 
50  to  OPIC  prior  to  making  an 
irrevocable  commitment,  the  incentive 
effect  of  OPIC  is  demonstrated. 
Dated:  June  17. 1992. 

lames  Offutt 

Associate  General  Counsel.  Department  of 

Legal  Affairs. 

[FR  Doc.  92-15347  Filed  6-29-92;  B:4S  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«leaM  No.  34-30644;  FUe  No.  SR-MSE- 
92-071 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Midwest 
Stock  Exchange,  Inc.  Relating  to  an 
Amendment  to  Its  Certificate  of 
Incorporation 

|une  19. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  May  26. 1992.  the  Midwest 
Stock  Exchange.  Inc.  ("MSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-R^ulatory  Organizalkm's  • 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  amend  the 
Exchange's  Certificate  of  Incorporation 
to  conform  it  lo  amendments  to  the  MSE 
Constitution,  which  were  previously 
approved  by  the  Commission.' 

n.  Self-Regulatoo'  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


'  Set"  Securities  Exchange  Act  Release  No».  15762 
(April  M.  1979)  and  16«§  flanuary  18. 1990)  (File 
Nos.  ai-MSE-?fr-30  and  SR-MSE-79-25). 
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Sections  A.  B.  and  C  below,  of  the  most 
si^iiflcant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization'g 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose      1 1 

The  purpose  of  the  proposed  rule 
change  is  to  conform  the  Certificate  of 
Incorporation  to  previous  changes  that 
were  made  in  the  MSE  Constitution.' 
First  provisions  in  the  Constitution 
relating  to  options  trading  at  the  MSE 
were  deleted.  In  addition,  the  position  of 
Chairman  of  flie  Exchange  was 
expanded  from  a  part-time  position  to  a 
full-time  position.'  However,  at  the  time 
of  these  Hlings.  conforming  changes  to 
the  Certificate  of  Incorporation  were 
inadvertently  omitted.  The  proposed 
rule  filing  would  conform  the  Certificate 
of  Incorporation  to  the  changes  in  the 
Constitution  approved  in  1979  and  1980. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(3)  of  the 
Act  in  that  the  proposed  rule  is  designed 
to  assure  a  fair  representation  of  the 
Exchange's  members  in  the  selection  of 
the  MSB's  directors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunissioo  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization  and  therefore  has  become 
effective  pursuant  to  section 
19(b){3)(A)(iii)  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
diange.  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 


*Seegupra,  note  1. 

'  The  CofflmiMioo  note*  tKal  th«  Certificata  of 
Incorporation  u  being  amended  lo  state,  consistent 
with  the  MSE  OMUUtution.  Article  VI.  Section  Z. 
that  the  Chainnan  be  appointed  by  the  Board  of 
Covemors.  See  Securities  Exchange  Act  Release 
No.  16466  (lanuary  1&  1980). 


or  otherwise  in  furtherance  of  the   ' 
purposes  of  Act 

rv.  SoUdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  File  No.  SR- 
MSE-92-07  and  should  be  submitted  by 
July  21. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFartand. 
Deputy  Secretary. 
[FR  Doc.  92-15332  Filed  6-29-92;  8:45  am] 
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(Retea*c  No.  34-30640:  File  No.  SR-NASO- 
92-061 

Self -Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc^  Order  Approving 
Proposed  Rule  Change  Relating  to 
Designation  of  NASDAQ  National 
Market  System  Securities 

June  19. 1992. 

I.  Introduction 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
February  18, 1992,  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  '  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  rule  19b-4  *  thereunder  to 
amend  part  III,  section  1  of  Schedule  D 
to  the  NASD  By-Laws  '  to  require  that  a 
review  of  an  issuer's  past  corporate 
governance  activities  both  on  and  after 
withdrawal  from  the  NASDAQ  National 
Market  System  ("NASDAQ/NMS")  or  a 


'  15  U.S.C.  78»(b)tl)  (1986) 
•  17  CFR  24019b-4  (1991) 


securities  exchange  which  imposes 
corporate  governance  requirements  be 
completed  prior  to  NASDAQ/NMS 
designation.  Such  review  will  be  for  the 
purpose  of  determining  whether  an 
issuer's  withdrawal  from  NASDAQ/ 
NMS  or  a  securities  exchange  and  a 
subsequent  application  to  NASDAQ/ 
NMS  was  for  the  purpose  of  evading 
NASDAQ/NMS  or  the  exchange's 
corporate  governance  criteria. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exdiange  Act  Release  No. 
30560.  April  7. 1992)  and  by  publication 
in  the  Federal  Register,  (57  FR  12951. 
April  14. 1992).  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

IL  Background 

Issuers  of  sectirities  designated  as 
NASDAQ/NMS  securities  or  listed  on 
certain  national  securities  exchanges 
are  required  to  comply  with  non- 
quantitative  ("corporate  governance") 
listing  criteria:  these  criteria  are  aimed 
at  maintaining  standards  of  corporate 
responsibility,  integrity,  and 
accountability  to  shareholders.  "Hie 
instant  proposal  addresses  NASD 
concerns  that  issuers  may  evade 
corporate  governance  criteria  and,  in 
particular,  shareholder  approval 
requirements  by  either  (1)  temporarily 
withdrawing  from  NASDAQ/NMS, 
having  the  securities  traded  in  Regular 
NASDAQ,  the  OTC  Bulletin  Board,  the 
"Pink  Sheets"  or  an  exchange  with  no 
corporate  governance  criteria,  and  then 
reapplying  for  NASDAQ/NMS 
designation;  or  (2)  withdrawing  from 
listing  on  a  securities  exchange  with 
corporate  governance  criteria,  and 
applying  either  immediately  or  at  some 
future  point  for  NASDAQ/NMS 
designation. 

Under  current  rules,  NASDAQ/NMS 
issuers  are  permitted  to  withdr,aw  their 
securities  from  NASDAQ/NMS  within 
one  or  two  days  and  have  their 
securities  traded  in  Regular  NASDAQ  if 
they  meet  the  qualification  requirements 
under  part  H  of  Schedule  D  to  the  NASD 
By-Laws.*  The  quahfication 
requirements  applicable  to  Regular 
NASDAQ  do  not  however,  contain  the 
corporate  governance  criteria  applicable 
to  NASDAQ/NMS  issuers.  Therefore,  an 
issuer  whose  securities  are  withdrawn 
from  NASDAQ/NMS  and  traded  in 
Regular  NASDAQ  or  another  market 
without  such  requirements  may 
undertake  certain  corporate 


»  NASD  Securities  Dealers  Manual  CCH 1 1808.  •  NASD  Securities  Dealers  Manual.  CCH  f  lam. 
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transactions  which  would  have  been 
violations  of  the  corporate  governance 
criteria  under  section  5,  Article  III  to 
Schedule  D  »  of  the  NASD  By-Laws  if 
the  securities  had  remained  on 
NASDAQ/NMS.  Once  the  desired 
transaction  has  been  completed,  the 
issuer  may,  at  any  time,  reapply  for 
NASDAQ/NMS  designation  and  thereby 
effectively  evade  or  circumvent 
NASDAQ/NMS  corporate  governance 
criteria. 

Similarly,  the  potential  to  evade 
corporate  governance  standards  exists 
when  an  issuer  withdraws  from  a 
securities  exchange  with  corporate 
governance  criteria  and  subsequently 
applies  for  NASDAQ/NMS  designation. 
If  the  issuer's  withdrawal  from  the 
exchange  was  for  the  purpose  of 
temporarily  entering  Regular  NASDAQ 
or  a  market  without  corporate 
governance  standards  in  order  to 
complete  a  corporate  action  which  the 
exchange's  corporate  governance 
criteria  would  have  prohibited,  an 
evasion  of  corporate  governance" 
standards  could  be  deemed  to  have 
occurred. 

III.  Description  of  Proposal 

Given  the  potential  for  issuers  to 
evade  corporate  governance  standards 
and  subsequently  apply  for  and  receive 
NASDAQ/NMS  designation 
notwithstanding  the  prior  evasion,  the 
NASD  has  proposed  to  amend  Part  III, 
section  1  of  Schedule  D  to  the  NASD  By- 
Laws  to  require  that  a  review  of  an 
issuer's  past  corporate  governance 
activities  both  on  and  after  withdrawal 
from  NASDAQ/NMS  or  another  market 
be  completed  prior  to  NASDAQ/NMS 
designation.  Such  review  will  be  for  the 
purpose  of  determining  whether  a 
withdrawal  from  NASDAQ/NMS  or  a 
securities  exchange  and  a  subsequent 
application  to  NASDAQ/NMS  was  for 
the  purpose  of  evading  NASDAQ/NMS 
or  the  exchange's  corporate  governance 
criteria.* 
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Should  the  NASD  determine  that  there 
have  been  violations  or  evasions  of 
corporate  governance  standards,  the 
proposed  rule  change  Would  allow  the 
NASD  to  take  any  appropriate  action 
based  on  its  determination,  including 
placing  restrictions  or  additional 
requirements  for  NASD.'\Q/NMS 
designation,  or  the  denial  of  designation 
of  a  security.  As  proposed,  these 
determinations  will  be  made  by  the 
NASD  on  a  case-by-case  basis,  based 
on  the  facts  of  each  situation. 

rV.  Conclusion 

Having  considered  the  instant 
proposal,  the  Commission  believes  the 
rule  change,  if  approved,  will  strengthen 
investor  protection  and,  in  particular, 
the  protection  of  shareholder  approval 
rights.  The  corporate  governance  rules 
found  in  NASDAQ/NMS  listing 
qualifications  and  the  listing  standards 
of  certain  securities  exchanges  afford 
investors  shareholder  voting  rights  for 
signiHcant  corporate  events;^  these 
rules,  the  Commission  believes,  enhance 
the  integrity  of  the  U.S.  securities 
market.  The  Commission  has  therefore 
encouraged  self-regulatory  organizations 
("SROs")  to  implement  corporate 
governance  listing  standards  that  ensure 
minimal  levels  of  shareholder 
participation  in  corporate  governance 
pursuant  to  shareholder  voting  rights.* 

The  viability  of  corporate  governance 
rules,  however,  is  inextricably  related  to 
the  ability  of  an  SRO  to  enforce  the 
rules.  As  is  apparent,  the  value  of 
corporate  governance  criteria  is 
significantly  diminished  if  the  rules  may 
be  readily  circumvented.  Accordingly, 
the  Commission  supports  the  proposed 
rule  change  because  the  proposed 


»  \ASD  Securities  Dealers  Manual.  CCH  J  1812. 

•  The  New  York  Slock  Exchange  (■NYSE")  and 
the  American  Slock  Exchange  ("AMEX")  have 
parallel  rules  which  in  effect  ensure  thai  corporate 
governance  criteria  is  not  evaded  through  an 
issuer's  efforts  to  delist  from  the  respective 
exchanges. 

Under  NYSE  Rule  500.  absent  special 
circumstances,  a  security  considered  by  the 
Exchange  to  be  eligible  for  continued  listing  will  not 
be  removed  from  the  list  upon  request  or  application 
of  the  issuer,  unless  the  proposed  withdrawal  from 
listing  is  approved  by  the  security  holders  at  a 
meeting  at  which  a  substantial  percentage  of  the 
outstanding  amount  of  the  particular  security  is 
represented,  without  ob(ection  to  the  proposed 
withdrawal  from  a  substantial  number  of  individual 
holders  of  the  particular  security.  This  rule  does 
however  provide  that  the  Exchange  will  not  oppose 
delisting  action  by  the  issuer  if  the  Exchange  has 


denied  the  listing  of  an  additional  amount  of  such 
security  within  the  preceding  30  days,  and  following 
such  action  by  the  Exchange,  the  majority  of  the 
company's  directors  have  approved  the  delisting 
and  provided  notice  to  stockholders.  See  NYSE 
Company  Guide.  CCH  \  2597. 

AMEX  Rule  18,  by  contrast,  requires,  among  other 
things,  that  the  issuer  upon  withdrawal  from  the 
Exchange  file  with  the  Elxchange  a  resolution 
adopted  by  the  board  of  directors  of  the  issuer 
authorizing  withdrawal  and  setting  forth  in  detail 
the  reasons  for  such  proposed  withdrawal,  and  the 
facts  in  support  thereof.  See  AMEX  Company 
Guide,  CCH  1  9238. 

'  Section  5(i)  of  Part  III  to  Schedule  D  of  the 
NASD  By-Laws,  for  example,  requires,  among  other 
things,  that  shareholders  approve  the  Issuance  of 
20%  or  more  of  the  issuer's  outstanding  common 
stock  if  the  issuance  is  in  connection  with  the 
acquisition  of  another  company.  See  NASD 
Securities  Dealers  Manual,  CCH  1 1812. 

•  See.  e.g..  Securities  Exchange  Act  Release  No. 
28517  (October  5, 1990),  55  FR  41628  (October  12, 
1990).  This  order  approved  the  adoption  of  NASD 
rules  prohibiting  shareholder  disenfranchisemenl.  In 
approving  the  proposed  rule  change,  the 
Commission  explicitly  encouraged  other  SRO's  to 
adopt  similar  listing  standards  to  preserve 
shareholder  voting  rights. 


amendments  to  Schedule  D  of  the 
NASD-By-Laws  provide  the  NASD  with 
a  means  of  enforcing  its  own  corporate 
governance  criteria  in  addition  to  a 
means  of  recourse  should  it  discover 
that  an  issuer  has  violated  or  evaded 
listing  standards  of  an  exchange.  The 
proposed  review  by  the  NASD  for 
evasions  of  corporate  governance 
criteria  will  assist  in  assuring  that  those 
who  invest  in  NASDAQ/NMS  securities 
continue  to  receive  protection 
commensurate  with  the  stature  of  the 
issuers  comprising  that  market. 

The  Commission  acknowledges  that 
the  proposal  affords  the  NASD  some 
degree  of  discretion  in  deciding  the 
appropriate  action  to  be  taken  should  it 
determine  that  an  issuer  has  evaded  or 
violated  corporate  governance  criteria. 
Specifically,  the  proposal  provides  that 
the  NASD  may  take  "any  appropriate 
action,  including  placing  restrictions  on 
or  additional  requirements  for 
NASDAQ/NMS  designation,  or  the 
denial  of  designation  of  a  security." 
Nonetheless,  the  Commission  believes 
this  discretion  is  necessary  given  the 
purpose  of  the  proposed  review.  Absent 
this  discretion  and  flexibility,  the  NASD 
would  be  hindered  in  its  ability  to  make 
a  case-by-case  determination  of  an 
issuer's  qualification  for  NASDAQ/NMS 
designation,  which  approach  the 
Commission  believes  will  best  serve  to 
protect  investors  and  the  public 
interest.* 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of  the 
Act,  which  require  that  the 
Association's  rules  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  in  general  to  protect  investors  and 
the  public  interest.*"  The  proposed  rule 
change  furthers  these  goals  inasmuch  as 
it  ensures  that  investors  are  permitted 
participation  in  significant  corporate 
events.  Due  to  safeguards  erected  by  the 
proposed  rule  change,  investors  will  not 
be  deprived  of  the  opportunity  to 
participate  in  major  decisions  impacting 
upon  the  economic  viability  and 


•  This  is  consistent  with  the  view  expressed  by 
the  Commission  when  it  approved  NASDAQ/NMS 
corporate  governance  standards  for  shareholder 
approval  of  certain  transactions  for  NASDAQ/NMS 
securities.  The  Commission  noted  at  that  time  thai 
the  NASD  should  be  granted  flexibility  in 
structuring  its  listing  standards  for  the  NASDAQ/ 
NMS  market.  See  Securities  Exchange  Act  Release 
No.  28232  (July  19. 1990).  55  FR  30346  duly  25. 19«1) 
(order  approving  File  No.  SR-NASD  89-42). 

'»  15  U.S.C.  78o-3(b)(6)  (1988). 
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competitiveness  of  corporations  in 
which  they  have  invested. 

Additionally,  the  Commission  Tinds 
that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
llA(a](l){CMii)  of  the  Act.  which  in 
pertinent  part  sets  forth  as  among  the 
goals  of  tiie  Act  the  furthering  of  "fair 
competition  *  •  •  among  exchange 
markets,  and  between  exchange 
markets  and  markets  other  than 
exchange  markets  *  *  •.""The 
Commission  is  of  the  opinion  that 
negative  competitive  implications  result 
if  an  issuer  is  permitted  to  remove  itself 
from  listing  on  an  exchange  to  bypass 
certain  listing  requirements  and 
subsequently  allowed  to  list  on 
NASDAQ/NMS  with  no  repercussions 
for  the  earlier  evasion  or  violation  of  the 
exchange's  listing  criteria.  The  instant 
proposal  furthers  tiie  goals  of  section 
11  A(a)(l)(CKii)  of  the  Act  by  fostering 
fair  competition  among  market  places 
inasmuch  as  it  institutes  a  mechanism  to 
discourage  issuers  from  leaving  one 
securities  market  and  entering  another 
solely  for  the  purpose  of  circumventing 
listing  requirements  aimed  at  protecting 
investors. 

Finally,  the  proposed  amendments 
will  assist  in  assuring  that  issuers  whose 
securities  are  traded  in  the  NASDAQ/ 
NMS  meet  non-quantitative  criteria 
consistent  with  a  national  interest  in 
those  securities. 

//  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commissioa,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  92-15330  Filed  6-2»-92;  8:45  am] 
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SeJf-Regulatory  Organizations;  Filing 
and  Ordar  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc, 
Relating  to  the  Extension  of  the  PSE'a 
Ten-Up  Pilot  Program 

June  19. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  rAcl"). 
15  U.S.C.  78s(b)(lJ.  notice  is  hereby 
given  that  on  June  1, 1992,  the  Pacific 


Stock  Exchange,  Inc.  ( "PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regidatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  extend  the 
Exchange's  Trading  Crowd  Firm 
Disseminated  Market  Quote  ("ten-up 
Rule")  pilot  program  through  August  14, 
1992.'  The  text  of  the  proposed  tide 
change  is  available  at  the  Compliance 
Department  of  the  PSE  and  at  the 
Commission.  , 

IL  Self-Segulatory  Organization's 
Statemant  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  May  1990,  the  Commission 
approved  the  Exchange's  ten-up  Rule  on 
a  one-year  bass.*  Subsequently,  the  PSE 
obtained  Commission  approval  to 
extend  the  ten-up  pilot  program  through 
May  14. 1992.»  The  PSE  is  now 
requesting  a  three-month  extension  of 
the  ten-up  pilot  program  through  August 
14. 1992.  in  order  to  complete  its 
evaluation  of  the  effectiveness  of  the 
program  and  to  allow  the  pubUc  to 
continue  to  benefit  from  the  ten-up 


•>  15 


U.S.C.78i'l( 


[a)(l)(C)(ii)  (19681 


'  The  Exchanjte't  ten-up  Rule  requiret  PSE 
trading  crowds  to  proxide  s  depth  of  ten  contracti 
for  all  non-hrolcer/ dealer  customer  order*,  at  the 
disseminated  market  quote  at  the  lime  such  orders 
are  armounced  or  displayed  at  a  trading  port.  See 
Secarrties  Exchange  Act  Reiease  No.  ZKEl  (May  16. 
1990).  55  FR  ai31  ("Ten-Up  Approval  Order"). 

«ld. 

»  See  Securities  Exchange  Act  Release  Nos.  29325 
(June  17. 1991).  56  re  19M0  (First  Extension),  29988 
(November  1. 1961}.  56  FK  S7814  (Second  Extension), 
and  3041S  (February  26. 1992).  57  TO  7832  (Third 
Extension). 


program  during  the  evaluation  process. 
In  particular,  the  PSE  states  that  the 
extensions  of  the  ten-up  pilot  program 
win  enable  the  Exchange  to:  (1) 
Complete  its  evaluation  of  the  program 
and  its  effect  on  the  public  and  members 
and  member  organizations,  and  (2) 
continue  the  benefits  to  the  public 
resulting  from  the  implementation  of  the 
ten-up  rule  during  the  evaluation 
process. 

The  PSE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 
particular,  in  that  it  promotes  )ust  and 
equitable  principles  of  trade. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rale  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  sohcited  or 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tinung  for 
CoaunissioD  Action 

The  PSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act  The 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  and.  in 
particular,  the  requirements  of  section  6, 
11(b).  and  llA  thereunder,  in  that  it  may 
result  in  improved  quality  of  PSE 
options  markets  and  better  market 
maker  performances.  The  ten-up  rule 
provides  public  customers  with  the 
assurance  of  order  execution  to  a 
minimum  depth  of  ten  contracts  at  the 
best  disseminated  bid  or  offer.  This 
results  in  better  executions  of  small 
customer  orders  by  ensuring  greater 
depth  to  the  PSE  options  markets.* 

The  Commission  notes,  as  it  has  in 
prior  orders  extending  the  ten-up  Role, 
that  the  Exchange,  before  seeking 
permanent  approval  of  the  Rule,  is 
expected  to  study  the  operation  of  the 
ten-up  Rule  and  its  effect  if  any,  on  the 
PSE's  options  markets.  Spedfically.  the 
Exchange  should  study  the  effect  of  the 
ten-up  Rule  on  the  speed  of  execution  of 
trades,  its  impact  on  average  bid/ask 
spreads  and  any  increase  or  decrease  in 


*  See  supra  note  1. 
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market  depth.  The  Commission  also 
expects  that  the  Exchange«will  provide  a 
report  to  the  Commission  of  its  findings 
on  these  matters,  along  with  any 
violations  of  the  ten-up  Rule  and  any 
complaints  about  its  operations,  prior  to 
filing  a  proposal  for  the  permanent 
approval  of  the  ten-up  rule. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  in  order  to  allow  the 
ten-up  pilot  program  to  continue 
uninterrupted.  A  three-month,  extension 
of  the  pilot  also  will  provide  the  PSE 
with  additional  time  to  study  the 
effectiveness  of  the  ten-up  Rule  in 
improving  the  quality  of  PSE  options 
markets  and  market  maker  performance. 
The  PSE's  study  would  be  a  significant 
factor  in  the  Commission's  analysis  of 
any  PSE  filing  proposing  permanent 
approval  of  the  ten-up  rule.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  section  6  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissioa  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  21. 1992. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.»  that  the 
proposed  rule  change  (SR-PSE-92-17)  is 
approved  until  August  14. 1992.  on  an 
accelerated  basis. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[re  Doc.  92-15331  Filed  6-29-92:  8:45  am] 
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»  15  U.S.C.  78s(b)(2)  (1982). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReL  No.  IC-18802;  812-7929] 

Echo  Bay  Finance  Corp^  Application 

|une  22. 1992. 

aoency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  of 

exemption  under  the  Investment 

Company  Act  of  1940  (th|  "Act"). 

appucant:  Echo  Bay  Finance  Corp. 
RELEVANT  ACT  SECTION:  Conditional 
order  requested  under  section  6(c)  of  the 
Act  that  would  exempt  applicant  from 
the  liquidation  preference  requirement 
of  subparagraph  (a)(2)  of  rule  3a-5  under 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  a  conditional  order  that  would 
exempt  it  from  the  liquidation 
preference  requirement  of  subparagraph 
(a)(2)  of  rule  3a-5;  thereby  permitting  it 
to  issue  non-voting  preferred  stock  and 
use  the  proceeds  to  finance  the  business 
activities  of  its  parent  company  and 
subsidiaries  of  its  parent  company 
without  registering  as  an  investment 
company  under  the  Act. 
FIUNG  date:  The  application  was  filed 
on  May  26, 1992.  and  amended  on  June 
18. 1992. 
HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
14. 1992.  and  should  be  accompanied  by 
proof  of  service  on  applicant,  in  the  form 
of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant.  370 17th  Street,  suite  4050. 
Denver.  Colorado  80202. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Robertson.  Staff  Attorney,  at 
(202)  504-2283.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  Applicant  is  a  direct,  wholly-owned 
subsidiary  of  Echo  Bay  Mines  Ltd.,  a 
Canadian  corporation  ("EBM").  EBM  is 
primarily  engaged  in  the  gold  and  silver 
mining  business  in  Canada  and  the 
United  States.  In  addition  to  applicant, 
EBM  has  a  number  of  subsidiaries  (the 
"Subsidiaries")  that  engage  in  various 
mining  and  mining  related  businesses. 

2.  Applicant  was  recently 
incorporated  for  the  primary  purpose  of 
financing  the  business  operations  of 
EBM  and  the  Subsidiaries.  It  intends  to 
raise  funds  for  this  purpose  by  issuing 
non-voting  preferred  stock  and  investing 
the  proceeds  in  one  or  more  of  EBM  and 
the  Subsidiaries. 

3.  Applicant  is  plarming  to  raise  such 
funds  by  means  of  a  registered  public 
offering  of  its  non-voting  preferred  stock 
(the  "Finance  Preferred").  EBM  could 
issue  the  preferred  stock  itself,  but  taxes 
imposed  under  Canadian  law  on  the 
payment  of  preferred  stock  dividends 
make  it  more  attractive  for  the  preferred 
stock  to  be  issued  by  a  United  States 
entity. 

4.  The  terms  of  the  Finance  Preferred 
will  include,  among  other  things, 
cumulative  preferred  dividends.  The 
payments  of  these  dividends  will  be 
unconditionally  guaranteed  by  EBM. 
The  Finance  Preferred,  however,  will  not 
include  a  liquidation  preference. 
Covenants  in  EBM's  existing  loan 
agreements  limit  its  ability  to  guarantee 
unconditionally  a  liquidation  preference 
equal  to  the  purchase  price  of  the  , 
Finance  Preferred.  In  lieu  of  a  - 
liquidation  preference,  the  Finance 
Preferred  will  have  a  mandatory 
exchange  feature,  whereby  the  shares  of 
Finance  Preferred  will  be  exchanged  for 
EBM  preferred  shares  having  a 
liquidation  preference  (the  "EBM 
Preferred")  upon  the  earliest  to  occur  of 
the  following  events  (the  "Exchange 
Events"):  (a)  Applicant  shall  fail  to  make 
a  dividend  payment  on  the  Finance 
Preferred,  whether  or  not  declared  by 
applicant;  (b)  applicant  shall  fail  to 
make  a  redemption  payment  in  respect 
of  the  redemption  of  Finance  Preferred 
on  the  date  specified  for  such  payment 
in  a  notice  of  redemption;  (c)  the 
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consolidated  common  shareholders' 
equity  of  applicant  shall  at  any  time  be 
less  than  $2,500,000;  (d]  EBM  shall  fail  to 
own  directly  or  indirectly  100  percent  of 
the  capital  stock  of  applicant  other  than 
the  Finance  Preferred:  or  (e)  the 
voluntary  or  involuntary,  bankruptcy, 
liquidation,  dissolution  of  winding-up  of 
applicant  or  EBM. 

5.  In  the  event  of  an  exchange,  holders 
of  Finance  Preferred  would  receive  EBM 
Preferred  having  terms  identical  to  the 
terms  of  the  Finance  Preferred,  with  the 
following  exceptions:  (i)  The  EBM 
Preferred  will  not  have  an  exchange 
feature,  (ii)  the  EBM  Preferred  will  be 
entitled  to  a  liquidation  preference, 
equal  to  the  original  issue  price  of  the 
Finance  Preferred  plus  all  accrued 
dividends,  upon  the  bankruptcy, 
liquidation,  dissolution  or  winding-up  of 
EBM,  (iii)  the  quarterly  dividends 
payable  to  certain  holders  on  the  EBM 
Preferred  will  be  increased  by  the 
afnount  necessary  to  offset  withholding 
taxes  imposed  on  such  dividends  under 
Canadian  tax  laws,  (iv)  at  the  time  of 
exchange,  accrued  and  undeclared 
dividends  on  the  Finance  Preferred,  if 
any,  will  automatically  become  accrued 
dividends  on  the  EBM  Preferred,  and  (v) 
the  holders  of  EBM  Preferred  will  be 
entitled  to  elect  two  persons  to  the  EBM 
board  of  directors  upon  the  failure  by 
EBM  to  pay  six  quarterly  dividends  in 
accordance  with  the  terms  of  the  EBM 
Preferred. 

6.  EBM's  obligation  to  issue  EBM 
Preferred  in  exchange  for  Finance 
Preferred  will  be  contained  in  a 
Guaranty  and  Exchange  Agreement  (the 
"Guaranty")  executed  by  EBM  in  favor 
of  the  holders  of  Finance  Preferred.  The 
Guaranty  also  will  give  holders  of  the 
Finance  Preferred  direct  recourse  to 
EBM  to  enforce  EBM's  obligation  to 
issue  shares  upon  the  occurrence  of  any 
Exchange  Event,  without  having  to 
proceed  first  against  applicant.  The 
holders  of  Finance  Preferred  will 
similarly  have  direct  recourse  to  EBM  to 
enforce  the  dividend  guarantee. 

Applicant's  Legal  Analysis 

1.  The  activities  of  applicant  as  a 
finance  subsidiary'  may  cause  it  to  fall 
within  the  definition  of  an  "investment 
company"  under  section  3(a)(1)  or 
3(a)(3)  of  the  Act.  Rule  3a-5  under  the 
Act  was  adopted  to  provide  an 
exemption  from  the  requirements  of  the 
Act  for  certain  finance  subsidiaries. 
According  to  its  adopting  release,  the 
rationale  underlying  the  rule  is  that  a 
finance  subsidiary  of  a  non-investment 
company  parent,  though  technically  an 
investment  company  itself,  is  essentially 
a  conduit  for  its  parent.  Therefore,  if  the 
parent  can  issue  securities  directly 


without  registration  under  the  Act.  it  is 
not  necessary  to  impose  the 
requirements  of  the  Act  on  the 
subsidiary.  Investment  Company  Act 
Release  No.  14275  (December  14, 1984). 

2.  Applicant  will  comply  with  all  of 
the  provisions  of  rule  3a-5.  except 
possibly  for  subparagraph  (a)(2)  of  rule 
3a-5.  which  requires  that:  "Aijy  non- 
voting preferred  stock  of  the  finance 
subsidiary  issued  to  or  held  by  the 
public  is  unconditionally  guaranteed  by 
the  parent  company  as  to  payment  of 
dividends,  payment  of  the  liquidation 
preference  in  the  event  of  liquidation, 
and  payments  to  be  made  under  a 
sinking  fund,  if  a  sinking  fund  is  to  be 
provided  (except  that  the  guarantee  may 
be  subordinated  in  right  of  payment  to 
other  debt  of  the  parent  company)." 

3.  EBM  will  guarantee  the  payment  of 
dividends  on  the  Finance  Preferred. 
However,  the  terms  of  the  Finance 
Preferred  will  not  provide  for  a 
liquidation  preference,  and 
subparagraph  (a)(2)  may  be  interpreted 
as  requiring  the  finance  subsidiary's 
non-voting  preferred  stock  to  contain  a 
liquidation  preference  and  for  the  parent 
to  provide  an  unconditional  guarantee  of 
this  preference.  Accordingly,  to  resolve 
uncertainties  regarding  its  status  as  an 
investment  company  and  eligibility  for 
the  rule  3a-5  exemption.  appUcant  seeks 
an  order  under  section  6(cj  of  the  Act 
exempting  it  from  the  liquidation 
preference  requirement. 

,  4.  Applicant  submits  that  the 
proposed  exchange  ensures  that 
purchasers  of  the  Finance  Preferred  will 
view  the  Finance  Preferred  as  an  EBM 
security,  and  therefore  the  exchange 
meets  the  objectives  of  the  liquidation 
preference  requirement  under 
subparagraph  (a)(2)  of  rule  3a-5.  Section 
6(c)  provides  in  part  that,  upon 
application,  the  SEC  may  conditionally 
exempt  any  transaction  from  the 
provisions  of  the  Act  to  the  extent  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicant 
believes  that  the  requested  exemption 
meets  the  standards  of  section  6(c). 
5.  Applicant  has  been  advised  by 
Standard  &  Poor's  that  the  Finance 
Preferred  will  be  rated  BB  and  that  the 
EBM  preferred,  if  issued  concurrently, 
would  receive  the  same  rating. 
Applicant  believes  that  the  fact  that  the 
Finance  Preferred  will  not  receive  an 
investment  grade  rating  from  a 
nationally  recognized  rating 
organization  should  not  affect 
applicant's  eligibility  for  an  exemption. 
The  SEC  did  not  include  a  "high  quality" 


rating  requirement  in  rule  3a-5  because, 
among  other  reasons,  the  rating  of  an 
issued  security  should  not  impact  the 
status  of  an  issuer  as  an  investment 
company.  See  Investment  Company  Act 
Release  No.  16093  (Oct.  29, 1987). 

Applicant's  ConditioiM 

Applicant  agrees  that  the  exemptive 
order  requested  herein  will  be  subject  to 
the  following  conditions: 

1.  Each  share  of  Finance  Preferred  will 
be  mandatorily  exchanged  in  whole  for 
one  share  of  EBM  Preferred  upon  the 
earliest  to  occur  of  the  following  events: 

(a)  Applicant  shall  fail  to  make  a 
dividend  payment  on  the  Finance 
Preferred,  whether  or  not  declared  by 
applicant, 

^b)  Applicant  shall  fail  to  make  a 
redemption  payment  in  respect  of  the 
redemption  of  Finance  Preferred  on  the 
date  specified  for  such  payment  in  a 
notice  of  redemption, 

(c)  The  consolidated  common 
sliareholders'  equity  of  applicant  shall  at 
any  time  be  less  than  $2,500,000, 

(d)  EBM  shall  fail  to  own  directly  or 
indirectly  100  percent  of  the  capital 
stock  of  applicant  other  than  the 
Finance  Preferred,  or 

(e)  The  voluntary  or  involuntary, 
bankruptcy,  liquidation,  dissolution  or 
winding-up  of  applicant  or  EBM. 

2.  In  the  event  of  any  distribution  of 
EBM's  assets  upon  a  liquidation, 
dissolution  or  winding-up  of  EBM,  each 
holder  of  EBM  Preferred  shall  be 
entitled  to  receive,  before  the  holders  of 
shares  ranking  junior  to  the  EBM 
Preferred,  an  amount  equal  to  the 
original  issue  price  of  the  Financed 
Preferred  together  with  an  amount  equal 
to  all  accrued  but  unpaid  cumulative 
dividends  thereon. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  92-15251  Filed  6-29-92;  8:45  am] 

BILUNG  CODE  I01(H>1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation 
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Administration  Air  Traffic  Procedures 
Advisory  Committee  (ATPAC)  will  be 
held  to  review  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures. 

DATES:  The  meeting  will  be  held  from 
July  27  through  July  30, 1992,  from  8  a.m. 
to  4:30  p.m.  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Bellevue  Hilton,  100-112th  Avenue, 
NE.,  Bellevue,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Theodore  H.  Davies,  Executive 
Director,  ATPAC,  Air  Traffic  Rules  and 
Procedures  Service,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (202)  267-3725.  ^^ 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  app.  2),  notice  is  hereby  given  of 
a  meeting  of  the  ATPAC  to  be  held  from 
July  27  through  July  30, 1992,  at  the 
Bellevue  Hilton.  100-112th  Avenue,  NE., 
Bellevue,  Washington. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  desiring 
to  present  oral  statements  should  notify 
the  person  listed  above  not  later  than 
July  24, 1992.  The  next  quarterly  meeting 
of  the  FAA  ATPAC  is  planned  to  be 
held  from  October  19-22. 1992,  in 
Washington,  DC  Any  member  of  the 
public  may  present  a  written  statement 
to  the  Committee  at  any  time  at  the 
address  given  above. 

Issued  in  Washington,  DC,  on  June  23. 1992. 
Theodore  H.  Davifls, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
(FR  Doc.  92-15291  Filed  6-29-92;  8:45  amj 
BILUNG  COOC  «»10-19-« 


Aviation  System  Capacity  Advisory 
Committee  (ASCAC) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  app.  T),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA)  Aviation 
System  Capacity  Advisory  Committee  to 
be  held  on  Thursday,  July  30, 1992.  The 
meeting  will  take  place  at  9  a.m.  in  the 
McCracken  Room,  10th  Floor,  FAA,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  agenda  for  this  meeting  is: 

•  Overview  of  the  FAA's  system 
operations  organization. 

•  Relationship  between  the  FAA's 
Operational  Planning  Team  and  the 
ASCAC. 

•  Operation  of  ASCAC  working 
groups. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  conunittee 
chairman,  members  of  the  pubhc  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  or  obtain  information  should 
contact  Mr.  Leonard  Bell,  FAA,  Office  of 
System  Capacity  and  Requirements, 
(202)  267-3310. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
subcommittee  at  any  time. 

Issued  in  Washington.  DC.  on  June  9, 1992. 
ET.  Harris, 

Director,  Office  of  System  Capacity  and 
Requirements. 
[FR  Doc.  92-15290  Filed  6-29-92;  8:45  amJ 

BIUJNO  COOC  4«10-13-«l 


Intent  To  Rule  on  Application  To 
Impose  and  Use  ttte  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Nashville  International  Airport, 
NashvtHe,  TN 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Nashville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title  IX 
of  the  Omnibus  Budget  Recondiliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  30, 199Z 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 


in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office.  2851  Directors  Cove,  suite  3. 
Memphis,  Tennessee  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  General 
William  G.  Moore.  Jr..  President  of  the 
Metropolitan  Nashville  Airport 
Authority  at  the  following  address:  One 
Terminal  Drive,  suite  501,  Nashville, 
Tennessee  37214-4114. 

Air  c£UTier8  and  foreign  air  carriers 
may  submit  copies  or  written  comments 
previously  provided  to  the  Metropolitan 
Nashville  Airport  Authority  under 
8  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  L.  Harris,  Planner,  Memphis 
Airports  District  Office,  2851  Directors 
Cove,  suite  3.  Memphis,  Tennessee 
38131-0301,  (901)  544-3495. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Nashville  International  Airi>ort  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  19, 1992,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Metropolitan  Nashville  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  isa  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  5, 1992. 

The  following  is  a  brief  overview  of 
the  application.  Level  of  the  proposed 
PFC:  ^.00.  Proposed  charge  effective 
date:  October  5. 1992.  Proposed  charge 
expiration  date:  November  5,  2003.  Total 
estimated  M^  revenue:  $148,431,000. 
Brief  description  of  proposed  project(s): 

Impose  and  Use:  1.  Relocate  Runway 
2C/20C  400  Feet  West. 

2.  Federal  Inspection  Services  (FIS) 
Facility  and  concourse  connector. 

3.  Land  Acquisition — Landside 
Expansion. 

4.  Extend  Taxiway  C. 

5.  Land  Acquisition — ASR-9  Clear 
Area. 

6.  Runway  2C/20C  Extension. 

7.  Runway  13/31  Extension  (1800  feet). 
Impose  Only:  1.  Connector  Taxiway 

From  Concourse  D  to  Runway  2R/20L. 

2.  Extend  Taxiways  I  and  B. 

3.  Aircraft  Rescue  and  FireHghting 
(ARFF)  Training  Facility 
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Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  (Air 
Taxi)  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 

INFORMATION  CONTACT". 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Nashville  Airport 
Authority. 

Issued  in  Atlanta.  Georgia  on  fune  19. 1992. 
Stephen  A.  BriU, 

Manager.  Airports  Division.  Southern  Region. 
(FR  Doc.  92-15306  Filed  6-29-92;  8:45  amj 

BIU.ING  CODE  4910-13-W 


Federal  Transit  Administration 

Announcement  of  Availability  of 
Recommended  Emergency 
Preparedness  Guidelines 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  issuing  this 
notice  to  announce  the  availability  of 
and  to  provide  a  summary  of  its 
recommended  emergency  preparedness 
guidelines  for  urban,  rural,  and 
specialized  transit  systems  and  for  rail 
transit  systems.  The  two  sets  of 
guidelines  are  intended  to  assist 
individual  transit  systems  in  assessing 
needs  and  planning  improvements  to 
their  emergency  response  capabilities. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Field,  U.S.  Department  pf 
Transportation,  Federal  Transit 
Administration.  Safety  and  Security 
Office,  room  6432,  400  7th  Street,  SW.. 
Washington,  DC  20590.  Telephone:  (202) 
366-2896.  Copies  of  the  guidelines  may 
be  obtained  upon  written  request  to  Mr. 
Field  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  record  of  transit  safety  has  been 
very  good  and  few  major  accidents  have 
occurred.  However,  it  cannot  be 
assumed  that  serious  emergency  events 
will  not  take  place  in  the  future.  A 
review  of  past  experience  reveals  that 
many  minor  incidents  could  easily  have 
developed  into  life-threatening  events 
had  they  not  been  detected  and  dealt  • 
with  in  a  timely  and  effective  manner. 

In  order  to  respond  effectively  to  such 
occurrences,  transit  systems  must 
engage  in  careful  advance  planning.  The 
level  of  a  transit  system's  preparedness 


will  directly  influence  the  magnitude  of 
the  consequences  of  the  emergency 
situation. 

Recognizing  this  need,  and  in 
response  to  recommendations  made  by 
the  National  Transportation  Safety 
Board's  hearing  concerning  rail  transit 
system  safety,  the  FTA  commenced 
development  of  recommended 
emergency  preparedness  guidelines, 
with  the  cooperation  of  the  American 
Public  Transit  Association  and 
representatives  from  various  transit 
systems  and  emergency  response 
organizations. 

The  FTA  has  published  two  sets  of 
such  guidelines.  The  first  set  of 
guidelines  concerns  rail  systems,  and 
consists  of  the  "Reconunended 
Emergency  Preparedness  Guidelines  for 
Rail  Transit  Systems",  UMTA-MA-06- 
0152-85-1,  initially  published  in  1985 
and  the  "Recommended  Emergency 
Preparedness  Guidelines  for  Elderly  and 
Disabled  Rail  Transit  Passengers". 
UMTA-MA-06-0186-89-1,  initially 
published  in  1989.  The  second  set, 
"Recommended  Emergency 
Preparedness  Guidelines  for  Urban, 
Rural,  and  Specialized  Transit  Systems". 
UMTA-MA-06-<n96-fll-l,  initially 
published  in  1991,  concerns  bus 
transportation  in  urban  and  rural  areas. 

These  guidelines  are  intended  to  help 
transit  systems  to  assess,  develop, 
document  and  improve  their  site- 
specific  capability  for  responding  to 
emergency  situations,  and  to  coordinate 
these  efforts  with  emergency  response 
organizations  in  a  manner  which  best 
protects  the  traveling  public  and  transit 
system  facilities  and  equipment.  Copies 
of  these  two  sets  of  guidelines  may  be 
obtained  from  the  FTA  as  indicated  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section,  above. 

Safety  planning  is  composed  of  two 
basic  phases:  a  preventive  phase  and  a 
reactive  phase.  The  preventive  phase  is 
concerned  with  preventing  the 
occurrence  of  the  incident  or  accident. 
The  reactive  phase  is  concerned  with 
the  response  once  an  incident  or 
accident  has  occurred,  and  with 
minimizing  its  effect.  The  recommended 
emergency  preparedness  guidelines 
address  this  reactive  phase  and  as  such 
are  directed  not  at  preventing  the 
incident  or  accident  Itself  but  at 
assisting  transit  systems  in  preparing  for 
and  responding  to  its  occurrence  in  a 
timely  and  effective  manner. 

Scope 

The  emergency  preparedness 
guidelines  address  three  common, 
primary  elements  of  a  transit  system's 
preparedness:  Emergency  plan 
development,  training,  and  vehicles.  In 


addition,  the  rail  transit  guidelines 
address  a  fourth  emergency 
preparedness  issue  concerning  facilities 
and  equipment.  Developed  from  input 
obtained  from  discussions  and 
workshops  with  transit  system  and 
emergency  response  organization 
personnel,  and  from  literature  sources 
such  as  industry  design  guidelines, 
codes,  and  standards,  they  are  intended 
to  reflect  the  best  practices  of  the 
industry.  These  performance-oriented 
guidelines  should  serve  to  stimulate  the 
improvements  and  innovations 
necessary  to  provide  the  public  with 
safe  and  reliable  transit  operations. 

The  contents  of  the  Emergency  Plan 
Development  and  Training  sections 
present  minimum  recommendations, 
procedures,  and  criteria  which  should  be 
employed  by  all  transit  systems  to 
evaluate  and  improve  their  respective 
emergency  response  capabilities.  The 
contents  of  the  Facilities  and  Equipment 
and  Vehicles  sections  present  minimum 
recommendations  for  the  timely  and 
effective  evacuation  of  passengers  as 
well  as  for  the  protection  of  equipment. 
It  is  intended  that  the  guidelines  in  these 
two  sections  be  used  primarily  for  the 
planning  of  new  systems,  system 
extensions,  and  system  rehabilitation. 
As  such,  they  are  not  expected  to  have  a 
major  impact  on  existing  rail  transit 
system  facilities  and  equipment  or 
vehicles.  A  brief  summary  of  these  four 
elements  follows: 

Emergency  Plan  Development 

This  section  outlines  the  general 
elements  which  should  be  included  in 
emergency  plans.  These  elements  are 
policy,  scope,  agreements  with 
emergency  response  organizations,  rail 
transit  system  functions  and 
responsibilities,  emergency  procedures 
general  response  capability  criteria,  and 
emergency  preparedness  supporting 
documentation. 

Training 

This  section  deals  with  the  training  of 
transit  employees  and  emergency 
response  organization  personnel  in  the 
operational  and  emergency  procedures 
of  transit  systems.  Education  of  the 
riding  public  in  regard  to  emergency 
procedures  and  equipment  as  well  as 
required  passenger  emergency  response 
is  also  included. 

Vehicles 

■For  the  purposes  of  the  rail  guidelines, 
"vehicles"  are  considered  to  be  of  two 
general  types:  passenger  rail  vehicles 
and  rail  vehicles  used  for  emergencies. 
The  passenger  rail  vehicle  section 
addresses  transit  vehicle  construction. 
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lighting,  access/egress,  communications, 
ventilation,  onboard  support  equipment, 
mechanical  equipment,  graphics,  and 
emergency  power.  The  section  for  rail 
transit  vehicles  used  in  emergencies 
concerns  vehicles  used  to  respond  to 
emergencies  which  occur  within  the 
confined  trainway  environment. 

For  the  purposes  of  the  urban  and 
rural  guidelines,  the  recommendations 
for  "vehicles"  are  directed  at  transit 
systems  which  use  motor  vehicles  to 
provide  urban,  rural,  and  specialized 
transportation  on  streets,  roads,  and 
highways.  Vehicles  used  to  provide  this 
service  include,  but  are  not  limited  to, 
full-size  standard  buses,  medium-size 
body-on-chassis  buses,  small  special- 
purpose-built  buses,  standard  and 
modified  vans,  mini  vans,  and 
multipurpose  passenger  vehicles. 

Facilities  and  Equipment 

As  noted  above,  the  rail  guidelines 
also  contain  a  section  on  facilities  and 
equipment.  The  major  elements  of  a  rail 
transit  system's  facilities  and  equipment 
are  passenger  stations,  trainway,  and 
Central  Control.  Components  of  these 
elements  addressed  in  the  guidelines 
include  construction,  lighting,  access/ 
egress,  communications,  ventilation,  fire 
protection  support  equipment  intrusion 
protection  (i.e..  flammable/combustible 
liquid/gas,  flood,  highway),  traction 
pov.'er  removal,  graphics,  and 
emergency  power. 

The  FTA  stresses  that  the  above 
summaries  provide  only  a  general 
introduction  to  the  important  content  in 
the  two  sets  of  emergency  preparedness 
guidelines.  The  FTA  urges  all  FTA 
recipients  to  become  familiar  with  the 
material  in  these  voluntary  guidelines 
and  to  plan  at  the  local  level  to  ensure 
that  responses  to  any  transit  emergency 
are  anticipated,  coordinated,  and 
effectively  executed. 

Other  Emergency  Preparedness 
Documentation 

In  addition  to  the  "Recommended 
Emergency  Preparedness  Guidelines  for 
Rail  Transit  Systems,"  and  the 
"Recommended  Emergency  . 
Preparedness  Guidelines  for  Elderly  and 
Disabled  Rail  Transit  Passengers",  the 


following  resource  documents  should  be 
utilized  by  rail  transit  systems  to  assess 
the  status  of  their  emergency  response 
capability  and  to  plan  needed 
improvements: 

(1)  Development  of  a  Graphics  Based 
Automated  Emergency  Response  System 
(AERS)  for  Rail  Transit  Systems,  U.S. 
Department  of  Transportation,  UMTA- 
MA-06-01 78-89-1,  May  1989. 

(2)  Development  of  an  Automated 
Emergency  Response  System  (AERS)  for 
Rail  Transit  Systems,  U.S.  Department 
of  Transportation,  UMTA-MA-06-0152- 
84-4,  October  1984. 

(3)  Fire  and  Life  Safety  Training 
Needs  of  Rail  Rapid  Transit  Systems 
and  Fire  Service  Personnel,  U.S. 
Department  of  Transportation,  UMTA- 
MA-06-0098-83-1,  January  1984. 

(4)  NFPA  130  Fixed  Guideway  Transit 
Systems,  1990  Edition,  National  Fire 
Protection  Association. 

(5)  NFPA  101,  Life  Safety  Code, 
National  Fire  Protection  Association. 

(6)  Guidelines  for  Design  of  Rapid 
Transit  Facilities,  APTA,  1981. 

(7)  Moving  People  Safely,  APTA,  1977. 
(Under  revision.) 

(8)  "Light  Rail  Transit  Car 
Specification  Guide,"  UMTA,  Final 
Report,  December  1981,  Report  No. 
UMTA-MA-06-00250-81-4. 

(9)  "Transit  Industry  Technical 
Specifications  for  the  Procurement  of 
Rapid  Railcars,"  UMTA,  Final  Report, 
July  1981,  Report  No.  UMTA-IT-Oi; 
81-3. 

(10)  Special  Study:  Railroad 
Emergency  Procedures,  NTSB,  Report 
No.  NTSB-RSS-80-1. 

In  addition  to  the  "Recommended 
Emergency  Preparedness  Guidelines  for 
Urban,  Rural,  and  Specialized  Transit 
Systems",  the  following  resource 
documents  should  be  utilized  by  urban, 
rural,  and  specialized  transit  systems  to 
assess  the  status  of  their  emergency 
response  capability  and  to  plan  needed 
improvements: 

(1)  Evacuation  and  Rescue  of  Elderly 
and  Disabled  Passengers  from 
Paratransit  Vans  and  Buses,  U.S. 
Department  of  Transportation,  UMTA- 
MA-06-0152-84-3,  October  1984. 

(2)  "Emergency  and  Accident 
Procedures  Training  Manual  for  the 
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Flexible  Corporation  Urban  transit  Bus," 
Training  Manual  and  Videotape,  Ketron, 
Inc..  March  1988. 

(3)  "Emergency  and  Accident 
Procedures  Training  Manual  for  the 
General  Motors  Corporation  RTS  Urban 
Transit  Bus,"  Training  Manual  and 
Videotape,  Ketron.  Inc..  March  198a 

(4)  "Emergency  and  Accident 
Procedures  Training  Manual  for  the 
Neoplan  USA  Corporation  Urban  transit 
Bus,"  Training  Manual  and  Videotape, 
Ketron,  Inc.,  March  1988. 

(5)  "Evacuating  Elderly  and  Disabled 
Passengers  from  Public  Transportation 
Vehicle  Emergencies,"  Videotape. 

(6)  "Safety  Awareness  Training 
Program  for  Transit  Employees," 
Videotape,  Booz-All6n. 

Issued  on:  June  25, 1992. 
Roland  |.  Mross, 
Deputy  Administrator. 
(FR  Doc.  92-15287  Filed  6-29-92;  ft45  am] 

WLUNG  CODE  4St»-57-M 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Determination  as  to  U.S.  Mint 
Procurement  Relating  to  Coin  ' 
Production 

As  required  by  section  3  of  Public  Law 
100-274.  notice  is  hereby  given  that  on 
May  14. 1992. 1  determined  it  to  be 
inconsistent  with  the  public  interest  to 
decline  to  award  a  contract  to  Johnson 
Matthey,  of  Canada,  for  the  fabrication 
of  gold  blanks  for  the  U.S.  Mint  Failure 
to  do  so  could  have  been  considered  a 
violation  of  the  Agreement  on 
Government  Procurement  of  the  General 
Agreement  on  Tariffs  and  Trade,  of 
which  the  United  States  is  signatory. 
Additionally,  it  would  not  be  in  the 
national  interest  to  reduce  competition 
in  this  area  or  to  ignore  a  significant 
cost  savings  available  to  the 
government. 
|ohn  E.  Robfloo, 

Deputy  Secretary  of  the  Treasury. 
(FR  Doc  92-15240  Filed  6-2&-92;  8:45  amj 
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Sunshine  Act  Meetings 


Federal  Register 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  '"Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C.  552b(eM3). 


aVIL  RIGHTS  COMMISSION 
DATE  AND  TIME:  Wednesday.  July  1. 
1992, 10:00  a.m.-l:00  p.m. 
PLACE:  U.S.  Commission  on  Civil  Rights. 
1121  Vermont  Avenue.  NW.,  Room  512. 
Washington.  DC  20425. 
'STATUS;  Emergency  Telephonic  Meeting; 
Open  to  the  Public. 

July  1.  1992 

I.  Update  on  Prospective  Los  AngeleB  Hearing 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105. 
(TDD  202-376-6116).  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

CONTACT  PERSON  FOR  FURTHER 
information:  Barbara  Brooks.  Press 
and  Communications  (202)  376-8312. 

Dated:  June  26, 1992. 
WUfredo  |.  Gonzalez. 

Staff  Director. 

(PR  Doc.  92-15493  Filed  6-26-92;  2:59  pm| 

BtLUMG  COOE.t33S-01-«l 

BOARD  of  governors  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Monday,  July 

6,1992. 

place:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 


Dated:  June  26, 1992. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doa  92-15495  Filed  6-26-92:  3:09  pm) 

BtLUNG  CODE  6210-01-K 

INTERNATIONAL  TRADE  COMMISSION       - 
TIME  AND  DATE:  July  8. 1992  at  2:30  p.m. 
place:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 
status:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Petitions  and  complaints. 

5.  Inv.  731-TA-571  (Preliminary) 
(Professional  Electric  Cutting  and  Sanding/ 
Grinding  Tools) — briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  ORE  INFORMATION: 

Kenneth  R.  Mason,  Secretary,  (202)  205- 
2000. 

Dated:  June  24. 1992. 
Kenneth  R.  Mason, ' 

Secretary. 

[FR  Doc.  92-15404  Filed  6-26-92:  8:45  am) 

BILLING  CODE  702(M>2-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Audit  and  Appropriations  Committee 

Meeting;  Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 

of  Directors  Audit  and  Appropriations 

Committee  will  be  held  on  July  13, 1992. 

The  meeting  will  commence  at  12:00  p.m. 

PLACE:  Drake  University  Law  School, 

The  Neal  and  Bea  Smith  Law  Center, 

2400  University  Avenue,  The  Law 

Library,  Des  Moines,  Iowa  50311,  (515) 

271-3851. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  of  May  18, 1992 
Meeting. 

3.  Review  of  Budget  and  Expenses  Through 
April  30, 1992. 

4.  Consideration  of  Proposed  Policy  and 
Resolution  of  the  Investment  of  Corporation 
Funds. 

5.  Consideration  of  Repori  on  the  Leasing 
of  the  Corporation's  Former  Headquarters 
Office  Space. 

6.  Consideration  of  Proposed  Guidelines  for 
the  Corporation's  Annual  Audit. 

7.  Consideration  of  Report  on  Grantee 
Insurance  Coverage. 


8.  Consideration  of  Status  Report  on 
Funding  of  the  Micronesian  Legal  Services 
Corporation. 

9.  Consideration  of  Status  of  Management's 
Effort  to  Incorporate  1990  Census  Data  into 
Program  Area  Poverty  Population  Statistics 
for  use  by  Congress  and/or  the  Corporation 
in  Making  1993  Grants,  Including  a  Repori 
from  Management  Concerning  the  Methods 
Used  by  Congress  During  the  1960's  to 
Equalize  Program  Funding  and  the  Impact  on 
Programs  (at  Various  1993  Funding  levels)  of 
Instantly  Equalizing  Funding  for  1993  Grants. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  336-^96. 

Date  Issued:  June  26, 1992. 
Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  92-15483  Filed  6-26-fl2;  2:58  pm] 

BILLIMO  CODE  7050-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Office  of  the  Inspector  General 
Oversight  Committee  Meeting;  Notice 
TIME  AND  date:  A  meeting  of  the  Board 
of  Directors  Office  of  the  Inspector 
General  Oversight  Committee  will  be 
held  on  July  13, 1992,  commencing  at 
2:00  p.m. 

place:  The  Drake  University,  Drake 
University  Law  School,  The  Neal  &  Bea 
Smith  Law  Center,  2400  University 
Avenue,  The  Law  Library,  Des  Moines. 
Iowa  50311.  (515)  271-3851. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  a  majority  vote  of  the  Board 
of  Directors  to  be  taken  prior  to  the 
Committee  meeting.  During  the  closed 
session,  the  Committee  will  hear  and 
consider  reports  by  the  Inspector 
General  regarding  the  status  of  current 
investigations  being  handled  by  the 
Office  of  the  Inspector  General,  as  well 
as  approving  the  minutes  of  the 
executive  session  held  on  May  17, 1992." 
The  closing  will  be  authorized  by  the 
relevant  section  of  the  Government  in 
the  Sunshine  Act  [5  U.S.C.  Section 
552(b)(7)],  and  the  corresponding 
regulation  of  the  Legal  Services 
Corporation  (45  C.F.R.  Section  1622.5(f)]. 
The  closing  will  be  certified  by  the 
Corporation's  General  Counsel  as 


■  As  to  the  Committee's  consideration  and 
approval  of  (he  draft  minutes  of  the  executive 
session  held  on  May  17. 199Z  the  closing  is 
authorized  as  noted  in  the  Federal  Register  notice 
corresponding  to  that  committee 
meeting.nOMATTEBS  TO  BC  COMSIOCNCO: 
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authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street, 
NE.,  Washington,  D.C.  20002,  in  its  three 
reception  areas,  and  will  otherwise  be 
available  upon  request. 
OPEN  session: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  May  17. 1992 
Meeting 

3.  Consideration  of  the  Office  of  the 
Inspector  Generals  Proposed  Guidelines  for 
the  Corporation  Annual  Financial  Audit. 

4.  Consideration  of  the  Office  of  the 
Inspector  General's  Investigative  Reporting 
Process. 

CLOSED  SESSION: 

5.  Approval  of  Minutes  of  May  17, 1992 
Executive  Session. 

6.  Consideration  of  Report  on  Current 
Investigations  of  the  Office  of  the  Inspector 
General. 

OPEN  SESSION:  (Resumed) 

7.  Consideration  of  Motion  to  Adjourn 
Meeting. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Executive  Office.  (202) 
336-8896. 

Date  Issued:  June  26, 1992. 

Patricia  D.  Batie. 

Corporate  Secretary. 

|FR  Doc.  92-15484  Filed  6-26-92;  2:58  pm] 

BILUNG  CODE  70SO-01-M 

LEGAL  SERVICES  CORPORATION  BOARD 
OF  DIRECTORS 

Operations  and  Regulations  Committee 
Meeting;  Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 
of  Directors  Operations  and  Regulations 
Committee  will  be  held  on  July  13, 1992. 
The  meeting  will  commence  at  3:00  p.m. 

PLACE:  Drake  University,  The  Neal  and 
Bea  Smith  Law  Center,  2400  University 
Avenue,  The  Law  Library,  Des  Moines, 
Iowa  50311,  (515)  271-3851. 

STATUS  OF  MEETING:  Open. 


MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  May  18, 1992 
Meeting. 

3.  Consideration  of  Report  By  Staff 
Regarding  Competition  Demonstration 
Projects. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie,  Executive  Office,  (202) 
336-8896. 

Date  issued:  ]une  26, 1992. 
Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  92-15485  Filed  6-28-fl2;  2:58  pm] 

BILUNQ  CODE  7050-Ot-M 

NATIONAL  TRANSPORTATION  SAFETY 

BOARD: 

TIME  AND  date:  9:30  a.m.,  Wednesday. 

July  8, 1992. 

place:  NTSB  Board  Room,  5th  Floor.  490 

L'Enfant  Plaza.  SW..  Washington.  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5795 — Aircraft  Accident  Summary  Report: 
Controlled  Flight  Into  Terrain,  Bruno's, 
Inc.,  Beechjet,  N25BR,  Rome,  Georgia, 
December  11, 1991 

5788 — Amendment  to  Memorandum  of 

Agreement  Between  FAA  and  NTSB  for 
Postaccident/Postincident  Review  of 
Airman  and  Air  Traffic  Controller 
Medical  Records 

NEWS  MEDIA  CONTACT:  (202)  382-0660. 
FOR  MORE  INFORMATION^  CONTACT:  Bea 

Hardesty:  (202)  382-6525. 

Dated:  June  26, 1992. 
Ray  Smith. 

Alternate  Federal  Register  Liaison  Officer. 
|FR  Doc.  92-15472  Filed  6-26-92;  2:07  pm] 

BILUMG  COOE  7S33-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  29,  July  6. 13,  and 

20, 1992. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 


STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  29 

Thursday.  July  2 

9:30  a.m. 

Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Commission  Response  to  Motion  to 
Modify  or  Quash  Subpoenas  in  the 
Matter  of  Houston  Lighting  and  Power 
Company  (South  Texas,  Units  1  and  2) 
(Tentative) 

Week  of  |uly  6— Tentative 

Wednesday.  July  8 

11:30  a.m. 
Affirmation/Discussion  and  Vole  (Public 
Meeting)  (if  needed) 

Week  of  July  13— TenUtive 

Tuesday,  July  14 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Week  of  July  20— TenUtive 

Monday,  July  20 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  A^irmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  504- 
1661. 

Dated:  June  25, 1992. 

William  M.  Hill,  |r.. 

Office  of  the  Secretary. 

[FR  Doc.  92-15476  Filed  6-2&-92;  2:09  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board    . 


(Docket  10-92] 


Foreign-Trade  Zone  77-Memphi8,  TN; 
Application  for  Expansion  for  Subzone 
77A  Sharp  Television,  Microwave  Oven 
and  Computer  Plant,  Memphis,  TN 

Correction 

In  notice  document  92-10107 
appearing  on  page  18467  in  the  issue  of 
Thursday.  April  30, 1992,  make  the 
following  corrections: 

1.  On  page  18487,  in  the  second 
column,  in  the  fourth  full  paragraph,  in 
the  sixth  line  following  "is"  insert  "June 
30. 1992";  and  in  the  eighth  line 
following  "15-day  period"  insert  "July  8, 
1992. 

B4LUNG  COOe  1SOS-01-0 


DEPARTMENT  OF  EDUCATION 

Demonstration  Projects  for  the 
Integration  of  Vocational  and 
Academic  Learning  Program  (Model 
Tech-Prep  Education  Projects) 

Correction  , 

In  notice  document  92-12144  beginning 
on  page  22118,  in  the  issue  of  Tuesday, 
May  26,  make  the  following  corrections: 

1.  On  page  22122,  in  the  second 
column,  under  REQUIRED  ACTIVITIES,  in 
the  second  line  "may"  should  read 
"any". 

2.  On  the  same  page,  in  the  third 
column,  in  the  fourth  paragraph 
designated  (d),  in  the  first  line  "on" 
should  read  "no". 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER92-61B-000,  et  ai.l 

Interstate  Power  Co.  et  aL;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  niings 

Correction 

In  notice  document  92-14668  beginning 
on  page  27966  in  the  issue  of  Tuesday, 
June  23. 1992  make  the  following 
corrections: 

1.  On  page  27967.  in  the  third  column, 
under  "12.  Florida  Power  ft  Light  Co.". 
the  next  line  should  read  "(Docket  No. 
ER92-635-000J". 

2.  On  page  27968.  in  the  first  column, 
under  "15.  Florida  Power  ft  Light  Co.", 

the  next  line  should  read  "[Docket  No. 
ER92-633-000]". 

BILUNG  COOE  1S0S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  5.  20, 100, 101, 105,  and 
130 

(Docket  No.  92N-0198] 

Nutrition  Lat>eiing;  Small  Business 
Exemption  Public  Forums 

Correction 

In  proposed  rule  document  92-10732 
beginning  on  page  19410  in  the  issue  of 
Wednesday,  May  6,1992  make  the 
following  corrections: 

On  page  19411,  in  the  third  column,  in 
the  last  paragraph,  in  the  third  line, 
"request  a"  should  read  "request  to" 
and  in  the  sixth  line,  "Inspector"  should 
read  "Inspection". 

B4LLING  CODE  ISOS^OI-O 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

(Docket  No.  H-033-d] 

Occupational  Exposure  to  Asbestos, 
Tremolite,  AnthophyMtte  and  Actinollte 

Correction 

In  rule  document  92-12903  beginning 
on  page  24310  in  the  issue  of  Monday, 
June  8, 1992.  make  the  following 
correction: 

On  page  24331.  in  the  second  column, 
in  amendatory  instruction  5e.  to 
§  1926.58,  in  the  second  line  from  the 
bottom,  "(m)(2)(ii)(B)"  should  read 
"(n)(2)(ii)(B)". 

BILUNG  CODE  1505^1-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230  and  240 

[Release  Nos.  33-6932;  34-30577;  IC-186S1] 

RIN  3235-AD54 

Blank  Check  Offerings 

Correction 

In  rule  document  92-9605  beginning  on- 
page  18037  in  the  issue  of  Tuesday,  April 
28, 1992.  make  the  following  corrections: 

1.  On  page  18038.  in  the  third  column, 
in  the  second  paragraph,  in  the  fifth  line 
from  the  bottom,  "as"  should  read  "at".' 

2.  On  page'18040,  in  the  second 
column,  in  heading  designation  2.,  "and" 
should  read  "an". 

BILUNG  CODE  1S0S41-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Securities  Exchange  Act  of  1934  Release 
No.  30609) 

Order  Temporarily  Exempting  Broker- 
Dealers  From  Section  15(g)(2)  of  the 
Securities  Exchange  Act  of  1934 

Correction 

In  notice  document  92-9603  appearing 
on  page  18050  in  the  issue  of  Tuesday, 
April  28, 1992,  the  docket  number  should 
read  as  set  forth  above. 

BILLING  CODE  1SOM)1-0 
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DEPARTMENT  OF  TRANSFORATION 

Coast  Guard 

33  CFR  Part  117 

[CGD5-92-001] 

Drawbridge  Operation  Regulations; 
Beaufort  Channel,  Beaufort,  NC 

Correction 

In  rule  document  92-4368  beginning  on 
page  6677  in  the  issue  of  Thursday, 
February  27, 1992,  in  the  first  column, 
under  effective  dates  "March  30, 
1997.'"  should  read  "March  30, 1992." 

BILUNG  CODE  15(»41-0 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  25, 121,  and  135 

(Docket  No.  26530.  Amdt  Nos.  25-76, 121- 
228  and  135-43] 

RIN  2120-AC46 

Improved  Access  to  Type  III  Exits 

Correction 

In  rule  document  92-10306  beginning 
on  page  19220  in  the  issue  of  Monday, 
May  4. 1992,  make  the  following 
corrections: 

1.  On  page  19220: 

a.  In  the  first  column,  under  summary, 
in  the  seventh  line,  "results"  should  read 
"result". 

b.  In  the  3d  column,  in  the  23d  line, 
"different"  was  misspelled. 

2.  On  page  19227,  in  the  third  column, 
in  the  second  full  paragraph,  in  the  first 
line,  before  "configuration"  insert  "a". 

3.  On  page  19231,  in  the  first  column, 
in  the  first  paragraph,  in  the  fourth  line, 
'Type  JII"  should  read  "Type  III". 

4.  On  page  19237,  in  the  second 
column,  in  the  first  full  paragraph,  in  the 


second  line,  "researchers"  was 
misspelled. 

§25.813    [Corrected] 

5.  On  page  19244: 

a.  In  the  second  column,  in  §  25.813(a). 
beginning  in  the  fifth  line  from  the 
bottom,  "two  more  more"  should  read 
"two  or  more". 

b.  In  the  same  column,  in 

S  25.813(c)(1),  in  the  second  line,  after 
"nearest"  insert  "aisle". 

c.  In  the  third  column,  in 

S  25.813(c)(2)(i),  in  the  fourth  line,  after 
"must"  insert  "not". 

§121.310    [Corrected] 

6.  On  page  19245: 

a.  In  the  first  column,  in 

§  121.310(f}(3)(ii),  in  the  last  line, 
"certified"  should  read  "certificated". 

b.  In  the  same  column,  in 

§  121.310(f)(3)(iv).  in  the  ninth  line, 
"compliance"  was  misspelled. 

c.  In  the  same  column,  after  the  last 
line  of  §  121.310(f)(3)(v).  there  should  be 
five  stars. 

§135.178    [Corrected] 

d.  In  the  second  column,  in 
§  135.178(b)(1),  in  the  last  line, 
"location"  should  read  "locating". 

e.  In  the  third  column,  in 

§  135.178(c)(1).  in  the  second  line, 
"location"  should  read  "locating". 

BILLING  CODE  ISOS-OI^O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  90-NM-167-AD] 

Airwortliiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

Correction 

In  proposed  rule  document  92-13503 
beginning  on  page  24395  in  the  issue  of 


Tuesday,  June  9. 1992  make  the 
following  correction: 

§39.13    [Corrected] 

On  page  24401.  in  the  first  column,  in 
S  39.13(f)(2).  in  the  first  line,  after  "have" 
insert  "not". 

BILLING  CODE  ISOfrOI-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docitet  No.  91-NM-274-AO] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airpianes 

Correction 

In  proposed  rule  document  92-6255 
beginning  on  page  9392  in  the  issue  of 
Wednesday,  March  18. 1992.  make  the 
following  corrections: 

§39.13    [Corrected] 

On  page  9394: 

a.  In  the  first  column,  in  §  39.13(g)(1), 
in  the  third  line,  after  "must"  insert  "be" 
and  in  the  same  line,  "inspect"  should 
read  "inspected". 

b.  In  the  same  column,  in  the  same 
paragraph,  in  the  sixth  line,  after 
"replaced"  insert  "with  protruding  head 
solid  fasteners  with"  and  remove 
"until". 

c.  In  the  same  column,  in  §  39.13(g)(2), 
in  the  second  line,  "but"  should  read 
"must".  And  in  the  third  line, 
"fastnerships"  should  read  "fasteners". 

BILLING  CODE  150S4)1-O 


Tuesday 
June  30,  1992 


Part  II 


Department  of  Labor 

Employment  and  Training  Administration 

Unemployment  Insurance  Performance 
Measurement  Project;  Unemployment 
Insurance  Program  Letter  No.  30-92; 
Notice  ^ 


29122 


Federal  Register    /  Vol.  57.  No.  126  /  Tuesday,  June  30.  1992  /  Notices 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Unemptoyment  Insurance 
Performance  Measurement  Project; 
Unemployment  Insurance  Program 
Letter  No.  30-92 

This  Unemployment  Insurance 
Program  Letter  transmits  to  the  States 
performance  measures  which  the 
Unemployment  Insurance  Service 
proposes  to  field  test  in  up  to  six  State 
Employment  Security  Agencies.  The 
intent  of  the  revised  measures  is  to 
strengthen  the  oversight  of  the  Federal- 
State  Unemployment  Compensation 
program  thereby  promoting  improved 
services. 

Public  comment  is  solicited  with 
regard  to  the  operational  feasibility  of 
implementing  these  measures  as  well  as 
how  the  measures  can  be  used  for 
management  improvement  purposes. 
Comments  should  be  sent  to  Mary  Ann 
Wyrsch.  Director,  Unemployment 
Insurance  Service,  room  S-4231,  200 
Constitution  Ave.  NW..  Washington,  DC 
20210.  Comments  will  be  accepted 
through  August  15, 1992. 

No  decisions  have  been  made  at  this 
time  concerning  the  nation-wide 
implementation  of  the  proposed 
performance  measures.  The  Department 
will  make  these  decisions  after 
evaluating  the  results  of  the  Held  test, 
and  in  consultation  with  stakeholders  in 
the  UI  system. 

For  further  information  contact 
William  Coyne  or  Sally  Ehrle  on  (202) 
535-0623. 

Signed  at  Washington,  DC  on  |une  18, 
1992. 
Roberts  T.  lonea. 

Assistant  Secretary  of  Labor. 
Classification:  UI/PMR  Project    - 
Correspondence  Symbol:  TEU. 

Dated:  June  11, 1992. 

Directive:  Unemployment  Insurance  FYogram 

Letter  No.  30-92. 
To:  All  State  Employment  Security  Agencies. 
From:  Donald  J.  Kulick,  Administrator  for 

Regional  Management. 
Subject:  Status  of  Unemployment  Insurance 

(UI)  Program  Performance  Measurement 

Review  (PMR)  Project. 
Rescissions:  None. 
Expiration  Date:  September  30. 1993. 

1.  Purpose 

a.  To  convey  decisions  reached  by  the 
UI  system  based  on  UI  National  OfHce, 
Regional  and  State  participation  on  the 
PMR  project,  including  performance 
measures  to  be  field  tested. 

b.  To  obtain  conmients  on  the 
feasibility  of  obtaining  data  for  the 


proposed  measures  and  their  potential 
use  for  encouraging  program 
improvement. 

c.  To  obtain  from  States  expressions 
of  interest  in  serving  as  a  field  test  site. 

2.  References 

Federal  Register  Notice  No.  54  ¥R 
2238;  Unemployment  Insurance  Program 
Letter  (UIPL)  No.  10-89;  UIPL  No.  13-«1. 

3.  Project  Status 

The  PMR  project  began  in  the  latter 
part  of  1988.  Its  purpose  is  to  examine, 
evaluate  and  improve  the  mechanisms 
for  performance  measurement  in  the  UIS 
oversight  of  State  Employment  Security 
Agency  (SESA)  UI  Programs. 

From  1988-1991,  work  was  directed  to 
oversight  system  design.  This  phase 
involved:  (1)  Identifying  legal 
responsibilities  that  could  require 
performance  measurement;  (2) 
identifying  alternative  performance 
measures  for  basic  UI  service  areas, 
including  benefit  payments, 
adjudications,  appeals  and  benefit 
payment  control;  (3)  selecting  measures 
to  be  tested  based  on  criticality, 
potential  State  agency  management  and 
Federal  oversight  use  and  cost  among 
other  factors;  (4)  determining  how  data 
will  be  obtained  and  stored;  and  (5) 
preparing  a  preliminary  field  test  design 
for  revised  measures.  The  next  phase  of 
the  project  is  the  Held  test  of  selected 
measures  which  is  described  below. 

4.  Field  Test 

The  field  test  to  be  conducted  in  up  to 
six  States,  will  provide  information 
about  the  operational  feasibility  of  data 
collection  as  well  as  the  need  for  and 
use  of  collected  data.  In  preparation  for 
the  test  measures  will  be  refined  and  a 
final  field  test  design  prepared. 

The  measures  selected  for  field  testing 
build  on  and  strengthen  the  Quality 
Appraisal  process.  The  attachment  to 
this  UIPL  provides  further  background 
on  the  project  the  current  status,  and 
the  performance  measures  selected  for 
the  field  test 

Information  on  the  field  test  and  the 
application  process  for  serving  as  a  field 
test  State  will  be  provided  to  each 
Regional  Office  which  will  in  turn  share 
this  information  with  States.  Selection 
criteria  will  be  applied  by  a  National 
Office  panel  to  SESA  applications 
received  through  the  Regional  offiioes. 
The  selection  criteria  are  as  follows: 

a.  Geographic  representation; 

b.  Claims  workload  (we  expect  to 
select  States  with  various  workload 
levels); 

c.  States  selected  should  have  a  level 
of  automation  adequate  to  support  the 
additional  requirements  of  the  field  test 


including  the  availability  of  staff  to 
program  and  retrieve  needed 
information;  and 
d.  Commitment  by  SESA  management. 

5.  Action  Required 

SESA  Administrators  are  invited  to: 

a.  Provide  copies  of  this  UIPL  and 
Attachments  to  appropriate  staff  for 
comment  on:  (1)  the  feasibility  of 
obtaining  data  for  the  proposed 
measures,  and  (2)  the  potential  use  of 
the  measures  for  program  improvement 
purposes; 

b.  Forward  comments  to  the 
appropriate  Regional  Office  by  August 
15, 1992.  Comments  will  be  taken  into 
consideration  in  field  test  planning;  and 

c.  Inform  the  appropriate  Regional 
Office  of  potential  interest  in  serving  as 
a  field  test  State.  Additional  information 
on  the  field  test  will  be  available 
shortly,  including  information  on 
fimding,  ADP  assumptions  for  the  field 
test  and  field  test  processes  and  time 
schedules. 

6.  Inquiries 

Direct  any  questions  to  the 
appropriate  Regional  Office. 

7.  Attachment 

Performance  Measurement  Review 
Phase  L  Project  Design. 
(Attachment  to  UIPL  No.  30-92] 

Parfonnance  Measurement  Review 
(PMR)  Phase  I,  Project  Design 

/.  Background 

The  PMR  project  was  initiated  in  1988 
to  examine,  evaluate,  and  improve  the 
mechanisms  for  performance 
measurement  in  UIS  oversight  of  State 
Unemployment  Insurance  (UI)  programs. 
The  project  envisioned  three  stages.  The 
first  stage,  a  design  stage,  defined 
performance  measures  to  be  field  tested. 
Subsequent  stages  are  field  testing  of 
the  proposed  performance  measures  to 
determine  value  and  operational 
feasibility  and  finally,  nationwide 
implementation  of  measures. 

A.  Project  Objectives 

The  specific  objectives  of  the  PMR 
project  are  to: 

1.  Review  the  Secretary  of  Labor's 
legal  responsibilities  for  the  UI  program 
and  to  ensure  they  are  identified  and 
monitored; 

2.  Identify  gaps  and  overlaps  which 
now  exist  in  assessing  SESA 
performance  and  recommend  solutions; 

3.  idratify  and  justify  alternative 
methods  of  evaluating  SESAs'  UI 
performance; 

4.  Examine  and  establish  new 
methods  of  measuring  performance  and 
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determine,  where  appropriate,  what 
constitutes  a  minimum  level  of 
performance;  \ 

5.  Examine  linkages  between 
components  of  the  UI  oversight  program; 
and 

6.  Develop  and  recommend  a 
comprehensive  oversight  system 
integrating  findings  and  results  of  the 
components  of  the  overall  UI  program. 

B.  Project  Criteria 

The  following  criteria  have  been  used 
during  the  process  of  decisionmaking  in 
order  to  come  up  with  measures  that  are 
directed  toward  improved  performance 
of  the  system: 

1.  Criticality— Fulfilling  the 
Secretary's  essential  legal  oversight 
responsibilities. 

2.  Management-Oriented — Capable  of 
providing  timely  detection  of 
performance  problems  that  ban  serve  as 
the  basis  for  management  action.  The 
measures  should,  therefore,  relate  to 
operations  and  be  useful  to  managers  to 
improve  performance.  This  criterion 
relates  closely  to  the  criterion  of 
continuous  improvement  espoused  by 
Total  Quality  Management. 

3.  Operationally  Feasible — Capable  of 
operating  within  cost  and  resource 
constraints  and  can  be  obtained  as  a 
byproduct  of  operations  in  the  SESAs. 

4.  Customer-Oriented — ^Defining  and 
measuring  quality  service  to  claimants 
and  employers. 

5.  Outcome  Focused — Failing  to 
achieve  a  desired  level  of  performance, 
such  as  timely  payments,  should  tri^er 
a  more  thorough  analysis  of  detailed 
data  and/or  review  of  the 
administrative  processes  employed  by  a 
SESA. 

6.  Quantitatively  Based — Measures 
are  objective  and  free  from 
discretionary  judgment  as  much  as 
possible. 

7.  Statistically  Valid — ^Employing 
sampling  methods  which  provide 
confidence  in  the  results. 

C.  Development  of  Measures 

Following  the  initial  performance 
period  of  the  PMR  project  (see  UIPL  No. 
13-91),  Macro  International,  Inc.,  was 
selected  to  provide  contractor  support  to 
the  PMR  project  in  the  fall  of  199a  As 
technical  advisors  to  the  contractor, 
twenty-one  SESA  representatives 
served  as  State  Experts  or  Service  Area 
Specialists  in  the  area  oT  benefits, 
adjudications,  appeals  and  benefit 
payment  control.  In  addition,  a  Federal 
Steering  Committee  was  established 
composed  of  a  representative  from  each 
of  the  10  Federal  Regions  as  well  as 
National  Office  experts  in  the  areas  of 
Federal  legislation.  Regional  O^ice 


operations.  Benefit  Quality  Control, 
appeals,  nonmonetary  determinations 
and  benefit  payment  control. 
Subsequently,  several  meetings  of  the 
PMR  Steering  Committee,  the  State 
Expert  Panel  and  State  Service  Area 
Specialists  were  held.  These  meetings 
involved  the  review  and  development  of 
peHormance  measures  including 
reaction  to  contractor-developed 
materials  and  proposals.  In  addition, 
discussion  sessions  were  held  across  the 
country  in  order  to  obtain  Regional  and 
State  perspectives  on  changes  needed  in 
the  Quality  Appraisal  system. 

The  process  which  resulted  in  the 
selection  of  measures  for  the  field  test 
began  with  a  review  of  statutory 
requirements  in  order  to  determine  gaps 
in  the  measurement  process.  The 
process  then  involved  soliciting  State 
suggestions  on  needed  changes, 
brainstorming  and  refining  alternatives 
and  finally  selecting  the  final  measures 
for  testing. 

D.  State  Participation 

The  State  Employment  Security 
Agencies  (SESAs)  have  contributed 
significantly  to  the  results  of  this 
process  during  Phase  I,  the  design  stage. 
Recommendations  received  from  SESAs 
in  response  to  UIPL  No.  10-89,  dated 
January  4, 1989,  were  considered  as  the 
work  progressed.  SESA  representatives, 
from  most  States,  attended  meetings  in 
the  fall  of  1990  on  ways  the  current 
Quality  Appraisal  (an  existing 
performance  measurement  system) 
could  be  modified.  Finally,  twenty-one 
SESA  experts  and  service  area 
specialists  served  on  a  contractor  panel 
at  UIS'  request  to  provide  and  react  to 
proposals. 

E.  Accomplishments 

Work  to  meet  the  objectives  of  the 
PMR  project  is  well  underway.  The  legal 
responsibilities  of  the  Secretary  for  the 
UI  program  have  been  identified. 
Several  gaps  (and  some  overlaps)  have 
been  identified  regarding  SESA 
performance  and  solutions  to  these  gaps 
are  proposed  in  the  measures. 
Alternative  methods  of  evaluating 
SESA's  UI  performance  have  been 
developed  and  examined,  particularly  in 
the  service  areas  of  benefits, 
adjudication  and  lower  authority 
appeals.  Also,  the  examination  of  the 
linkages  between  components  of  the  UI 
oversight  program  has  begun. 

The  following  contractor  reports  have 
been  submitted  by  the  contractor  and 
accepted  by  the  Department  of  Labor 
(1)  A  Recommended  Alternatives  Report 
(June  1991)  and  (2)  a  Selected 
Alternatives  Report  (November  1991). 


//.  Status 

A.  The  Design  Stage 

•  The  development  of  measures  to  be 
field  tested — is  largely  complete.  This 
stage  will  be  followed  by  a  field  test  of 
selected  alternative  measures. 

•  The  measures  listed  in  this  UIPL  are 
still  subject  to  comment.  Comments 
received  from  within  the  Federal-State 
UI  partnership  on  the  proposed 
measures  will  be  considered  to  identify 
changes,  if  any,  needed  in  the  measures 
to  be  tested. 

B.  Field  Test 

•  The  field  test  will  include  up  to  six 
States  and  will  run  for  15  months  to 
secure  12  months  of  performance  data 
concerned  with  timeliness  and  selected 
quality  data.  The  data  collected  during 
the  first  3  months  will  be  used  to  ensure 
that  the  procedures  are  in  place.  The 
schedule  will  allow  data  collection  over 
a  full  12-month  cycle. 

In  addition  to  the  collection  of 
performance  data,  field  test  States  will 
collect  information  on  costs  and 
potential  uses  of  the  data  for  State 
management  purposes. 

One  of  the  participating  States  will 
also  serve  as  host  State.  The  host  State 
will  secure  an  evaluation  contract  with 
an.  independent  research  contractor  who 
will  design,  monitor  and  evaluate  the 
field  test  and  provide  specified  logistical 
support 

•  The  objectives  of  the  field  test  are 
to:  (1)  Evaluate  the  usefulness  of  the 
revised  measures  in  evaluating  State 
performance;  (2)  determine  that  the 
needed  information  can  be  obtained  in 
an  efficient  manner;  (3)  determine 
changes  in  the  revised  measures,  if 
needed:  (4)  devise  a  method  for  data        ' 
validation;  and  (5)  provide  a  basis  for 
establishing  an  approach  to  the 
development  of  benchmarks  of  minimum 
performance,  if  deemed  appropriate. 

•  Plans  call  for  Cooperative 
Agreements  to  be  signed  with  the  States 
selected  to  field  test  by  September  30, 
1992. 

•  As  stated  in  the  objectives  above, 
data  gathered  during  the  field  test  will 
be  used  to  determine  if  changes  are 
needed  in  the  measures  before  the  final 
performance  measures  are  agreed  upon 
and  implementation  begins. 

C.  Implementation 

Finally,  there  will  be  a  phased-in 
period  for  implementation  of  revised 
performance  measures  (dates  yet  to  be 
determined). 
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///.  UIS  Executive  Decisions.  Phase  I, 
the  Design  Stage 

Decisions  reached  (see  Section  IV) 
can  be  described  as  incremental  change 
within  a  modified  Quality  Appraisal 
system.  That  is,  certain  changes  in  the 
system  will  be  tested  to  determine  the 
improvements  that  might  be  achieved 
through  use  of  these  measures. 

The  selected  alternative  measures  will 
achieve  one  or  more  of  the  following 
objectives:  (a)  Overcome  a  gap  in  the 
oversight  system;  (b)  provide  timely 
information  to  Federal  and  State 
management  which  can  foster 
continuous  improvement:  (c)  strengthen 
the  statistical  validity  of  the 
performance  data;  (d)  direct  the 
Ulsystem  toward  better  customer 
service  by  a  focus  on  outcomes  while 
retaining  some  process  information  to 
identify  the  source  of  problems:  and  (e) 
strengthen  or  change  existing  scoring 
instruments  (review  guides)  based  on 
current  experience. 

A.  General  Direction 

A  goal  of  the  Department  of  Labor  and 
the  Unemployment  Insurance  Service  is 
the  establishment  of  an  integrated, 
rationalized  and  comprehensive 
oversight  system,  that  will  not  only 
serve  the  Secretary's  responsibilities  for 
oversight,  but  will  also  assist  States  to 
continuously  improve  the  way  they 
operate. 

This  system  will  integrate  the  current 
Benefits  Quality  Control  and  Quality 
Appraisal  systems,  as  well  as  the 
planned  Revenue  Quality  Control 
program.  Optimally,  this  integrated 
system  will  also  result  in  revised  report 
requirements,  which  eliminate 
duplication,  and  also  contain  reports 
validation  features,  which  assure  the 
quality  of  data  used  for  oversight  and 
for  decisions  on  continuous 
improvement. 

Resource  constraints  and  the 
magnitude  of  the  tasks  involved  prevent 
the  UIS  from  implementing  such  a 
system  in  a  single  step.  Instead,  UIS  will 
utilize  a  building  block  approach,  which 
will  address  a  particular  aspect  of 
change  or  modifications  required  in  the 
oversight  system.  The  changes  proposed 
for  certain  Quality  Appraisal  measures 
represent  one  of  these  changes.  Other 
components  of  the  oversight  system, 
which  will  be  addressed  in  the  next  year 
or  two  are: 

1.  Benefits  Quahty  Control  will  be 
examined  to  determine  if  any 
modification  in  design  is  warranted.  The 
review  will  weigh  experience  to  date, 
the  need  for  assessing  the  accuracy  of 
other  claims  (e.g.,  denials),  and  resource 
constraints; 


2.  Revenue  Quality  Control,  currently 
not  part  of  the  PMR  process,  will 
produce  a  set  of  measures  to  evaluate 
State  UI  tax  operations — thus.  PMR  has 
concentrated  on  the  benefit  payment 
process,  rather  than  on  the  tax 
collection  process; 

3.  Cash  Management  will  establish 
minimum  satisfactory  levels  of 
performance  to  be  subsequently 
incorporated; 

4.  Higher  Authority  appeals  quality 
measures  will  be  addressed  in 
subsequent  timeframes  due  to  several 
considerations  including  effective 
administration  of  selected  measures. 
Field  testing  will  be  delayed  until  a 
method  is  developed  to  effectively 
administer  them; 

5.  Benefit  Payment  Control  and 
Program  Reviews  (UCX,  UCFE,  EB, 
DUA,  TRA.  Interstate)  will  be  examined 
in  the  future  and  incorporated,  when 
ready:  and 

6.  The  Workload  Validation  process 
will  be  evaluated  in  conjunction  with 
reports  validation  concepts  arising  from 
reviews  of  required  reports  and  ftom  the 
Revenue  Quality  Control  effort.  A 
revised  workload/reports  validation 
system  to  support  all  UIS  oversight 
systems  will  be  developed. 

B.  Selected  Measures 

Tliis  section  lists  timeliness  and 
quality  measures  recommended  for  field 
test.  Additional  field  test  information  is 
listed  in  Appendices  1-3. 

1.  Timeliness  measures.  Timeliness 
measurement  is  important  to  the  UI 
System  to  ensure  that  the  "payment 
when  due"  provision  (section  303(a)(1) 
of  the  Social  Security  Act  is  met. 

The  measures  selected  fill  jn  gaps  in 
the  current  system.  Transactions  which 
are  currently  excluded  from 
performance  measurement  will  be 
included.  For  example,  in  the  area  of  - 
first  payments,  all  first  payments  will  be 
measured  rather  than  only  those  first 
payments  for  a  week  of  total 
unemployment.  In  adjudication  the 
measurement  goes  beyond  the  four 
issues  currently  defined  for  workload 
purposes  to  include  all  adjudications. 
Other  measures  will  examine  certain 
aspects  of  the  program  not  currently 
covered,  such  as  continued  claim 
payments,  redeterminations,  and 
implementation  of  adjudications  and 
appeals  decisions. 

All  timeliness  measures  will  be  based 
on  universe  data  rather  than  on 
samples.  The  results  will  therefore  be 
more  accurate,  more  comprehensive  in 
scope,  and.  by  the  use  of  automation, 
more  cost  effective.  The  distribution  for 
each  timeliness  measure  (except  for 
decision  implementation)  will  be  drawn 


from  automated  records  and  reported 
monthly  by  the  States.  The  timely 
availability  of  data  for  analysis  is 
expected  to  facilitate  oversight  and  the 
goal  of  continuous  improvement  Finally, 
where  applicable,  the  universe  of  cases 
measured  for  timeliness  is  the  frame  for 
the  selection  of  a  sample  used  to 
measure  the  adjudication;  lower 
authority  appeals;  and  CWC  transfer, 
billing  and  reimbursement  quality.  The 
following  defines  the  timeliness 
measures  selected  by  the  UI  service  for 
field  testing.  (See  Appendix  1.) 

a.  First  Payment  Timeliness  (Initial 
Claims).  The  length  of  time  from  the  end 
of  the  first  (earliest)  compensable  week 
in  the  benefit  year  to  the  date  the 
payment  is  issued  is  measured.  This 
includes  all  payments,  e.g..  total,  part- 
total  and  partial.  Currently,  the 
measurement  is  restricted  to  the  first 
payment  issued  for  a  week  of  total 
unemployment. 

b.  Coatinued  Claim  Payment 
Timeliness.  The  length  of  time  from  the 
end  of  each  week  paid  (whether  total  or 
partial)  to  the  date  the  check  was 
issued.  This  measure  includes  all  weeks 
paid  subsequent  to  the  first  week 
compensated  in  the  benefit  year.  This  is 
a  new  measure. 

c.  Adjudication  Timeliness.  The  length 
of  time  to  adjudicate  all  statutory  issues 
which  have  the  potential  to  adversely 
affect  claimant  benefit  rights.  Currently. 
the  performance  is  measured  by  a 
sample  of  125  additional  claims  and 
weeks  claimed  issues  which  excludes 
new  claims  issues.  This  definition  is 
expanded  to  include  all  claims  issues. 

d.  Adjudication  Implementation 
Timeliness.  The  length  of  time  between 
the  date  that  the  adjudication  decision  is 
issued  and  the  date  the  outcome  is 
applied  to  the  claim  record.  This  is  a 
new  measure  to  determine  the  length  of 
time  it  takes  to  implement  the" 
determination  outcome  to  the  claim 
record  and  to  ensure  the  obligation 
under  the  Java  decision  to  pay  benefits 
as  soon  as  administratively  feasible 
following  the  determination  that 
eligibility  is  met.  This  information  will 
be  collected  in  the  field  test  from  the 
sample  of  decisions  measured  for 
quahty. 

e.  Adjudication  Redetermination 
Timeliness.  Two  measures  are  being 
tested:  (1)  Time  lapse  between  the  end 
of  the  week  affected  by  the 
redetermination  and  the  date  that  the 
redetermination  was  issued;  and  (2)  time 
lapse  between  the  date  the 
redetermination  was  requested  and  the 
date  the  redetermination  is  issued. 
These  are  new  measures  which  gather 
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universe  information  on  the  impact  of 
redeterminations  on  time  lapse. 

f.  Lower  Aathority  Appeals 
Timeliness.  The  length  of  time  between 
the  date  that  the  request  for  hearing  is 
filed  and  the  date  the  decision  is  issued. 
No  change  from  the  current  measure. 

g.  Lower  Authority  Decision 
Implementation  Timeliness.  The  length 
of  time  between  the  date  that  the 
decision  is  issued  and  the  date  the 
outcome  is  appUed  to  the  claim  record. 
This  is  a  new  measure  to  determine 
compliance  with  the  obligation  to 
implement  an  administrative  decision 
promptly.  This  information  will  be 
collected  during  the  field  test  from  the 
sample  measured  for  quality. 

h.  Higher  Authority  Appeals 
Timeliness.  The  length  of  time  between 
the  date  the  request  for  a  Higher 
Authority  appeal  is  filed  and  the  date 
that  the  decision  is  issued.  No  change 
from  the  current  measure. 

i.  Combined  Wage  Claims — Wage 
Transfer  Timeliness.  The  length  of  time 
between  the  date  that  the  transfer 
request  is  received  and  the  date  that  the 
data  which  completes  the  transfer  are 
sent  to  the  paying  State.  No  change  from 
the  current  measure. 

j.  Combined  Wage  Claims — Billing 
Timeliness.  The  length  of  time  from  the 
end  of  the  calendar  quarter  to  the  date 
that  reimbursement  requests  (bilUngs) 
were  mailed  to  the  transferring  States. 
Universe  data  obtained  from  the  paying 
State's  CWC  records  will  be  measured 
rather  than  a  sample  as  is  currently 
done. 

k.  Combined  Wage  Claims — 
Reimbursement  Timeliness.  The  length 
of  time  from  the  date  that  the 
transferring  State  receives  the 
reimbursement  request  to  the  date  that 
payment  is  mailed  to  the  paying  State. 
Universe  data  will  be  used  rather  than  a 
sample  as  is  currently  done. 

2.  Quality  measures.  The  quality 
measures  proposed  for  field  testing  are: 
(1)  Adjudications  Quality.  (2)  Lower 
Authority  Appeals  Quality  and  (3) 
Combined  Wage  Claim  Quality.  A 
measure  of  the  quality  of  Higher 
Appeals  was  considered,  but  not 
selected  for  field  testing  due  to  the  need 
to  do  further  work  on  the  measure  itself, 
as  well  as  on  the  implementation  of  the 
measure. 

a.  Adjudication  quality.  The  measure 
for  adjudication  would  build  on  and 
improve  the  current  Quality 
Performance  Index  (QPI)  measurement 
system.  The  definition  of  adjudication 
quality  is  the  assessment  of  the 
likelihood  that  a  State  is  adequately 
adjudicating  a  preset  percentage  of  all 
issues. 


The  proposed  adjudications 
measurement  review  system  is  intended 
to  improve  the  current  system,  as 
follows:  First,  it  broadens  the  range  of 
adjudication  decisions  reviewed  beyond 
the  4  categories  currently  reviewed  to 
the  imiverse  of  decisions  measured  for 
time  lapse.  Sixty  cases  per  State  would 
be  selected  at  random  from  all  decisions 
issued  during  the  immediately  preceding 
quartei-.  Second,  the  scoring  system 
would  continue  to  provide  information 
for  each  of  the  key  factors  of  quality  but 
would  move  from  a  numeric  system  to 
an  easier  to  understand  pass/fail 
system.  Further,  all  evaluation  criteria 
would  be  given  equal  weight  which 
increases  the  importance  of  the 
adequacy  of  the  written  determination. 
A  revised  adjudication  format  is 
provided  in  Appendix  2. 

b.  Lower  Authority  Appeals  Quality. 
The  measure  for  Lower  Authority 
Appeals  Quality  also  builds  on  the 
current  Quality  Appraisal  measure 
while  making  certain  improvements. 

Lower  Authority  Appeals  QuaHty  is 
defined  as:  (1)  The  numerical 
assessment  of  the  quality  of  the  hearing, 
and  (2)  whether  due  process.was 
provided.  Both  measures  will  be  field 
tested.  A  concern  with  the  current 
scoring  system  is  that  it  is  possible  for  a 
case  that  does  not  provide  due  process 
to  obtain  a  passing  score. 

The  proposed  Lower  Authority 
appeals  measurement  would  provide 
two  measures  of  performance.  First,  a 
case  cannot  be  rated  as  adequate 
(providing  a  fair  and  impartial  hearing) 
unless  all  of  the  due  process  elements 
pass.  Second,  changes  have  been  made 
to  improve  the  current  appeals  quality 
assessment  instrument.  These  changes, 
recommended  by  SESA  Appeals  staff  in 
Region  X  and  reviewed  by  the 
contractor's  Slate  Expert  Panel  and 
Service  Area  Experts,  have  been 
accepted  by  UIS.  The  instrument  will  be 
scored:  (1)  Numerically  to  measure  the 
quality  of  the  hearing  and  (2]  pass/fail 
for  measuring  "due  process".  The 
revised  instrument  and  scoring  sheet  is 
located  in  Appendix  3. 

A  random  sample  of  twenty  appeals 
decisions  will  be  selected  and  analyzed 
each  quarter.  The  sample  frame  wiU 
include  both  single  and  two-party 
appeals.  Withdrawals,  dismissals  and 
no-shows  (where  one  party  does  not 
appear)  will  be  excluded  from  the 
sample  frame. 

c.  Combined  Wage  Claim  (CWC) 
Quality.  This  performance  indicator  also 
builds  on  the  current  Quality  Appraisal 
experience.  The  measures  of  CWC  will 
assess  the  accuracy  of  wages 
transferred,  billing  of  charges,  and 
reimbursement  by  participating  States. 


We  anticipate  that  quality  will  be 
assessed  during  the  field  test  based  on  a 
randomly  selected  quarterly  sample  of 
twenty  for  each  type  of  transaction. 

3.  Scoring  consistency /Rereview.  The 
PMR  recommendations  significantly 
strengthen  the  existing  Quality 
Appraisal  quality  measurement  process 
by  ensuring  consistency  in  scoring 
between  SESAs  within  a  Region  and 
between  Regions.  In  the  area  of 
adjudications,  the  Regional  Oflice  will 
review  a  subsample  of  the  individual 
cases  as  scored  by  the  SESAs  to  ensure 
consistency  in  scoring  between  SESAs 
within  the  Region.  In  turn,  the  National 
Office  will  review  a  subsample  of  the 
individual  cases  scored  by  each 
Regional  Office  to  ensure  scoring 
consistency  between  the  Regional 
Offices. 

For  Lower  Authority  appeals  quality, 
consistency  is  improved  through:  (1) 
Statistically  valid  random  sampling  at 
the  SESA  level,  and  (2)  an  annual 
review  by  UIS  of  a  randomly  selected 
subsample  of  SESA  scored  cases. 

The  Appendix  material  which  follows 
contains  measures  to  be  tested  and 
scoring  information  for  adjudication  and 
Lower  Authority  appeals.  This 
information  is  included  in  the  "Selected 
Alternatives  Report"  submitted  to  the 
Unemployment  Insurance  Service  by 
Macro  International  Inc.  on  November 
22, 1992. 

Appendix  1.  Selected  Measures  for  Field  Test 
Appendix  2.  Adjudication  Scoring  Format 
Appendix  3.  Lower  Authority  Appeals 

Evaluation  Instrument  and  Scoring  Sheet 

Appendix  1 — Selected  Measures  for 
Held  Test 

Measure:  First  Payment  Timeliness 
(Initial  Claims). 

Definition:  "The  length  of  time  frcm  the 
end  of  the  first  (earliest)  compensa'ule 
week  in  the  benefit  year  to  the  date  the 
payment  is  issued. 

Includes  all  payments  whether  partial 
or  total. 

Excludes  retroactive  payment  for 
compensable  waiting  period. 

Data  Source:  Universe  of  first 
payments. 

Computation:  Start  date:  End  of  first 
compensable  week. 

End  date:  Date  check  was  issued. 

Reporting  Intervals:  7. 14,  21,  28,  35, 
42,  49,  56,  63,  70.  70+  Days. 

Reporting  Categories:  Report 
separately  for 

—Intrastate  Ul  UCFE.  UCX,  CWC 
—Interstate  UI.  UCFE,  UCX.  CWC. 

Reporting  Frequency:  Monthly. 

Measure:  Continued  Weeks  Payment 
Timeliness. 


29126 


Federal  Register    /  Vol.  57,  No.  126  /  Tuesday.  June  30.  1992  /  Notices 


Definition:  The  length  of  time  from  the 
end  of  the  continued  week  claimed 
(whether  total  or  partial]  to  the  date  the 
check  is  issued. 

Applies  to  weeks  paid  subsequent  to 
the  first  week  compensated  in  the 
benefit  year. 

Data  Source:  Universe  of  continued 
weeks  paid. 

Computation:  Start  date:  End  of  last 
week  for  which  claim  was  filed. 

End  date:  Date  check  was  issued. 

Reporting  Intervals:  7, 14.  21.  28,  35. 
42,  49,  56,  63.  70,  70+  Days. 

Reporting  Categories:  Report 
separately  for 

—Intrastate  UI.  UCFE,  UCX.  CWC. 
—Interstate  UI,  UCFE.  UCX.  CWC. 

Reporting  Frequency:  Monthly. 

Measure:  Adjudications  Timeliness. 

Definition:  The  length  of  time  to 
adjudicate  all  statutory  issues  which 
have  the  potential  to  adversely  affect 
claimant  benefit  rights. 

Data  Source:  Universe  of 
Adjudications. 

Computation:  Start  date:  Week  ending 
date  of  first  claimed  week  of 
unemployment  affected  by  decision. 
•  End  date:  Date  determination  decision 
is  issued. 

Reporting  Intervals:  7, 14.  21.  28,  35. 
42,  49,  56, 63,  70.  70+  Days. 

Reporting  Categories:  Report 
separately  for: 
—Intrastate  UI,  UCFE.  UCX.  CWC— 

Seps  &  Nonseps. 
—Interstate  UI,  UCFE.  UCX,  CWC— 

Seps  &  Nonseps. 
— Multi-Claimant  Labor  Dispute. 
-Multi-Claimant  "Other". 

Reporting  Frequency:  Monthly. 

Notes:  Applies  to  all  adjudications. 

Measure:  Adjudication 
Implementation  Timeliness. 

Definition:  The  length  of  time  from  the 
date  of  determination  to  the  date  the 
outcome  is  applied  to  the  claim  record. 

Data  Source:  Adjudication  Quality 
sample. 

Computation:  Start  date:  Date 
determination  issued. 

End  date:  Date  outcome  applied  to 
claim  record. 

Reporting  Intervals:  0, 1.  2.  3. 4. 4+ 
Days. 

Reporting  Categories:  Report 
separately  for 
—Intrastate  UI.  UCFE.  UCX.  CWC— 

Seps  &  Nonseps. 
—Interstate  UI,  UCFE.  UCX.  CWC— 

Seps  &  Nonseps. 
— Multi-Claimant  Labor  Dispute. 
—Multi-Claimant  "Other". 

Reporting  Frequency:  Quarterly. 

Notes:  Provides  measurement  to 
assess  how  prompt  SE&A  is  in  updating 


claim  record  to  either  authorize  or  stop 
payment  based  on  determination  issued. 

Measure:  Adjudication 
Redetermination  Timeliness. 

Definition:  The  length  of  time  to  issue 
a  redetermination  of  the  initial 
adjudication. 

Data  Source:  Universe  of 
Redeterminations. 

Computation:  Start  date:  Date 
redetermination  is  requested. 

Start  date:  Week  ending  date  of  first 
week  affected  by  the  redetermination. 

End  date:  Date  redetermination  is 
issued. 

Reporting  Intervals:  7, 14. 21.  28.  35, 
42.  49,  56.  63.  70.  70+  Days. 

Reporting  Categories:  Report 
separately  for 
—Intrastate  UI.  UCFE.  UCX.  CWC— 

Seps  &  Nonseps. 
—Interstate  UI.  UCFE,  UCX.  CWC— 

Seps  &  Nonseps. 
— ^Multi-Claimant  Labor  Dispute. 
—Multi-Claimant  "Other". 

Reporting  Frequency:  Monthly. 

Notes:  Applies  to  all  adjudications. 

Two  start  dates  employed:  (1)  Date 
redetermination  requested,  and  (2)  week 
ending  date  of  first  week  affected  by  the 
redetermination. 

Measure:  Lower  Authority  Appeals 
Timeliness. 

Definition:  The  length  of  time  from  the 
date  the  request  for  hearing  is  Hied  to 
the  date  the  decision  is  issued. 

Data  Source:  Universe  of  Lower 
Authority  Appeals  Decisions. 

Computation:  Start  date:  Date  the 
appeal  is  Hied. 

End  date:  Date  notice  of  final  decision 
is  issued. 

Reporting  Intervals:  30,  45,  60,  75,  90, 
120, 120+  Days. 

Reporting  Categories:  Report 
separately  for 
—Intrastate  UI.  UCFE.  UCX.  CWC— 

Seps  &  Nonseps. 
—Interstate  UI.  UCFE,  UCX.  CWC— 

Seps  &  Nonseps. 
— Multi-Claimant  Labor  Dispute. 
—Multi-Claimant  "Other". 

Reporting  Frequency:  Monthly. 

Notes:  Include  remanded  and 
reopened  cases. 

If  a  case  is  remanded  from  Higher 
Authority  Appeals  for  a  new  hearing 
and  decision  by  the  Lower  Authority, 
the  clock  starts  on  the  date  the  case  is 
remanded  from  the  Higher  Authority. 

Measure:  Lower  Authority  Decision 
Implementation  Timeliness. 

Definition:  The  length  of  time  from  the 
date  the  decision  is  issued  to  the  date 
the  outcome  is  applied  to  the  claim 
record. 

Data  Source:  Lower  Authority 
Appeals  Quality  Sample. 


Computation:  Start  date:  Date 
decision  is  issued. 

End  date:  Date  outcome  applied  to 
claim  record. 

Reporting  Intervals:  0, 1,  2.  3. 4, 4+ 
Days. 

Reporting  Categories:  Report 
separately  for 

-^trastate  UI,  UCFE.  UCX.  CWC— 

Seps  &  Nonseps. 
—Interstate  UI.  UCFE,  UCX,  CWC— 

Seps  &  Nonseps. 
— Multi-Claimant  Labor  Dispute. 
—Multi-Claimant  "Other". 

Reporting  Frequency:  Quarterly. 

Notes:  Provides  measurement  to 
assess  how  prompt  SESA  is  in  updating 
claim  record  to  either  authorize  or  stop 
payment  based  on  decision  issued. 

Measure:  Higher  Authority  Appeals 
Timeliness. 

Definition:  The  length  of  time  from  the 
date  the  request  for  a  Higher  Authority 
appeal  is  filed  to  the  date  the  decision  is 
issued. 

Data  Source:  Universe  of  Higher 
Authority  Appeals  Decisions. 

Computation:  Start  date:  Date  the 
appeal  is  filed. 

End  date:  Date  notice  of  final  decision 
is  issued. 

Reporting  Intervals:  45.  60.  75. 90, 120, 
150, 180,  210,  240,  270.  300,  330,  360, 
360+  Days. 

Reporting  Categories:  Report 
separately  for 

—Intrastate  UI.  UCFE.  UCX.  CWC— 

Seps  &  Nonseps. 
—Interstate  UI.  UCFE,  UCX.  CWC— 

Seps  &  Nonseps. 
— ^Multi-Claimant  Labor  Dispute 

Separations. 
— ^Multi-Claimant  Nonseparations. 

Reporting  Frequency:  Monthly. 

Notes:  Include  remanded  and 
reopened  cases. 

If  a  case  is  remanded  to  the  Lower 
Authority  for  additional  evidence  and 
then  case  returned,  the  Higher  Authority 
clock  keeps  running. 

If  a  case  is  remanded  to  the  Lower 
Authority  for  a  new  hearing  and 
decision,  the  clock  stops. 

Measure:  Combined  Wage  Claims — 
Wage  Transfer  Timeliness. 

Definition:  The  length  of  time  from  the 
date  that  the  transfer  request  is  received 
to  the  date  that  the  data  which  < 

completes  the  transfer  is  sent  to  the 
paying  State. 

Data  Source:  Universe  of  transfers 
completed  during  the  quarter  from  the 
transferring  State's  files. 

Computation:  Start  date:  Date  the 
transfer  request  is  received. 
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End  date:  Date  that  the  data  which 
completes  the  transfer  is  sent  to  the 
paying  State. 

Reporting  Intervals:  3, 6, 10, 14,  21,  28, 
35,  42, 49.  56.  63,  70,  70+  days. 

Reporting  Cat^ories:  Not  Applicable 
(N/A). 

Reporting  Frequency:  Quarterly. 

Notes:  Only  change  from  existing 
measure,  as  reported  on  ETA  586,  is  an 
increase  in  the  number  of  intervals. 

Measure:  Combined  Wage  Claims — 
Billing  Timeliness. 

Definition:  The  length  of  time  from  the 
end  of  the  calendar  quarter  to  the  date 
that  reimbursement  requests  (billings) 
were  mailed  to  the  transferring  States. 

Data  Source:  Universe  of  billings  by 
the  paying  State  for  benefits  paid  during 
a  given  quarter. 

Computation:  Start  date — End  of 
calendar  quarter. 

End  date — Date  that  reimbursement 
requests  were  mailed  to  transferring 
States. 

Reporting  Intervals:  14,  28.  42,  56,  56+ 
days. 

Reporting  Categories:  N/A. 

Reporting  Frequency:  Quarterly. 

Measure:  Combined  Wage  Claims — 
Reimbursement  Timeliness. 

Definition:  The  length  of  time  from  the 
date  that  the  transferring  State  receives 
the  reimbursement  request  to  the  date 
that  payment  is  mailed  to  the  paying 
State. 

Data  Source:  Universe  of 
reimbursements  made  by  the 
transferring  State. 

Computation:  Start  date — Date  the 
transferring  State  receives  the 
reimbursement  request. 

End  date — Date  payment  is  mailed  to 
the  paying  State. 

Reporting  Intervals:  14.  28,  42.  56,  56+ 
days. 


Reporting  Categories:  N/A. 

Reporting  Frequency:  Quarterly. 

Measure:  Adjudication  Quality. 

Definition:  The  assessment  of  the 
adequacy  of  adjudications. 

Data  Source:  Sample  from  the 
adjudications  timeliness  universe. 

Computation:  Each  case  scored  as 
Pass/Fail.  Failure  pf  one  element  causes 
case  to  fail. 

Reporting  Intervals:  N/A. 

Reporting  Categories:  Report 
separately  for: 
—Intrastate  UI.  UCFE,  UCX,  CWC— 

Separations  and  Nonseparations. 
—Interstate  UI.  UCFE,  UCX.  CWC— 

Separations  and  Nonseparations. 
— Multi-claimant  Labor  Dispute. 
— ^Multi-claimant  "Other". 

Reporting  Frequency:  Quarterly. 

Measure:  Percent  of  cases  scored 
Pass/Fail  using  the  Lower  Authority 
Appeals  quality  assessment  instrument. 

Definition:  Assessment  of  the  quality 
of  the  hearing  and  whether  or  not  due 
process  was  provided. 

Data  Source:  Sample  of  appeal 
decisions  (single  and  two  party]  issued 
in  a  quarter.  Excludes  withdrawals  and 
dismissals. 

Computation:  Scored  pass/fail  re:  8 
due  process  elements.  Numeric  scoring 
of  all  elements. 

Reporting  Intervals:  N/A. 

Reporting  Categories:  Report 
separately  for: 
—Intrastate  UC.  UCFE.  UCX,  CWC— 

Seps  &  Nonseps. 
—Intrastate  UC,  UCFE,  VCX,  CWC— 

Seps  &  Nonseps. 
— Multi-claimant  Labor  Dispute. 
—Multi-claimant  "Other". 
Reporting  Frequency:  Quarterly. 
Measure:  Combined  Wage  Claims — 
Quality  of  Wage  Transfers. 


Definition:  Assessment  of  the 
propriety  of  the  wages  transferred  by 
the  transferring  State. 

Data  Source:  Sample  of  universe  of 
wage  transfers. 

Computation:  Percentage  of  transfers 
properly  completed. 

Reporting  Intervals:  N/A. 

Reporting  Frequency:  Quarterly. 

Notes:  Propriety  as  defined  by  20  CFR 
616.9  (a)  &  (b). 

Measure:  Combined  Wage  Claims — 
Billing  Quality. 

Definition:  Assessment  of  the 
propriety  of  the  billing  of  charges  by  the 
paying  State. 

Data  Source:  Sample  of  universe  of 
charges  billed. 

Computation:  Percentage  of  charges 
properly  billed. 

Reporting  Intervals:  N/A. 

Reporting  Frequency:  Quarterly.  ' 

Notes:  Propriety  as  defined  by  20  CFR 
616.8(f). 

Measure:  Combined  Wage  Qaims — 
Reimbursement  Quality. 

Definition:  Assessment  of  the 
propriety  of  reimbursements  by  the 
transferring  State. 

Data  Source:  Sample  of  universe  of 
reimbursements  made  by  the 
transferring  State. 

Computation:  Percentage  of 
reimbursements  properly  made. 

Reporting  Intervals:  N/A 

Reporting  Frequency:  Quarterly. 

Notes:  Propriety  as  defined  by  20  CFR 
616.9(c). 

Appendix  2 — Adjudications  Quality 

Note:  This  is  a  prototype  of  what  an 
adjudications  summary  report  might  look 
like.  Scoring  instructions  and  a  user  guide 
must  be  developed  before  any  review  for 
adjudication  quality  can  be  undertaken. 

BILUNG  COOC  45tO-3(Mi 
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ADJUDICATION  QUALITY  —  018  PERPORMANCE  MEASUREMENT 
STATE  '. Report  code 


Report  Period:   Calendar  Year. 


.Quarter  ending. 


Case  no 

01 

02 

03 

04 

05 

06 

07 

08 

09 

10 

Local  Office 

Decision  Date 

^ 

Adjudicator 

Issue 

Reviewer 

WRITTEN  DOCUMENTATION 
Of  FACTFINDINQ 
[pass  of  fail] 

claimant  information 

employer  information 

other  information 

required  rebuttals 

CLAIM  DETERMINATION 
[pass  or  fail] 

clearly  written  and 
understandable 

Eligibility  outcome 
correctly  stated. . . . 

Key  eligibility  facts 
are  supported 

Decision  reflects 
State  policy 

Adequate  appeal 
information 

Decision  Implementation 


Accurate?  yes/no 


Time  lapse? 


<^ays 


Scoring  Key  for  FACTFINDING  &  DETERMINATION  :::P  =  Pass   F  =  Fail 
Scoring  Key  for  Components:::    NR  =  Element  not  required 

IS  =  inadequate  -  unacceptable  -  insufficient  -  incomplete 
IM  =  Missing  -  no  attempt  to  obtain  data  was  documented 


BtUJNO  CODE  4S1(^30-C 
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Appendix  3 — Lower  Authority  Appeals 
Quality 

Appeals  Quality  Package  Criteria  and 
Guidelines — ^Lower  Authority — Hearing 

1.  Notice  of  Hearing  (2) 

Does  the  notice  of  hearing  clearly 
identify  the  parties,  the  date,  time  and 
place  of  hearing  and  the  issues  to  be 
addressed  or  was  there  an  informed 
waiver? 

Good  (6)  |j 

The  hearing  notice  clearly  Ifsts  all 
parties  to  whom  the  hearing  notice  was 
mailed.  It  need  not  Ust  the  agency  as  a 
party.  The  date  and  time  are  clear  and 
the  place  of  hearing  is  adequately 
described.  In  case  of  a  telephone 
hearing,  the  method  of  appearance  is 
clearly  explained,  e.g.,  "Parties  should 
call  the  toll  free  number  above  at  least 
15  minutes  before  the  hearing  to  notify 
the  Hearing  Officer  of  the  number  to  be 
called  for  hearing."  No  deduction  will  be 
made  if  the  place  of  hearing  is  Hsted  as 
"Employment  Security  Office,  1100  W 
10.  Jasper,  MA."  A  room  number  or 
reference  to  hearings  room  is  not 
necessary. 

The  issues  must  be  sufficiently  clear 
so  as  to  allow  the  parties  to  adequately 
prepare  for  hearing,  e.g.,  "Should 
claimant  be  disqualified  from  benefits 
because  of  his  separation  from  work." 

Fair  (3)  || 

The  notice  does  not  clearly  identify 
parties  or  does  not  clearly  state  the 
issue,  e.g.,  "Should  the  September  25, 

19 examiner's  decision  be 

affirmed?" 

Unsatisfactory  (0) 

The  notice  of  hearing  does  not  identify 
the  parties  or  does  not  state  the  issue  so 
that  the  parties  can  understand  it. 

Reference  Notes — Question  1 

The  intent  of  this  question  is  to  ensure 
that  the  parties  have  adequate  notice  of 
the  hearing  and  opportunity  to  prepare 
for  the  hearing.  The  notice  should  state 
the  other  parties  that  have  been  given 
notice  of  the  hearing  and  in  case  of  a 
telephone  hearing  information  should  be 
given  on  how  to  appear. 

A  "Good"  is  given  if  the  hearing 
notice  covers  all  of  the  required 
information  and  does  so  in  a  way  that 
can  be  understood  by  the  parties. 

A  "Fair"  rating  is  given  if  the  notice 
gives  the  general  date,  time  and  place 
information  but  does  either  not  list  what 
parties  have  been  given  notice  or  does 
not  clearly  state  the  issue.  Reference 
back  to  the  decision  appealed  is  not 
sufficient  to  meet  the  notice 
requirement. 


This  criterion  will  not  be  scored  down 
in  those  situations  where  notice  was 
given  and  there  was  subsequent  waiver 
of  notice  and  the  hearing  was  held  on 
issues  other  than  those  set  forth  on  the 
notice.  The  same  is  true  where,  in 
emergency  situations,  a  hearing  may  be 
held  without  written  notice. 

2.  Pre-hearing/Pre-testimony 
Explanation  (2) 

At  the  start  of  the  hearing,  did  the 
Hearing  Officer  cleariy  explain  the 
procedures  to  be  followed? 

Good  (6) 

Before  testimony  was  taken,  the 
hearing  office  explained:  (a)  the  purpose 
of  the  hearing,  (b)  the  order  of 
testimony,  (c)  the  right  to  question 
witnesses,  and  (d)  asked  if  any  of  die 
parties  had  any  questions  before 
proceeding  with  the  hearing. 

Fair  (3) 

The  Hearing  Officer  explained  two  or 
more  of  the  above. 

Unsatisfactory  (0) 

The  Hearing  Officer  did  not  explain 
two  or  more  of  the  above. 

Reference  Notes — Question  2 

This  explanation  and  opportunity  for 
questions  may  be  included  in  the 
opening  statement  (Question  3). 

The  intent  of  this  question  is  to  ensure 
that  the  parties  understand  how  the 
hearing  will  be  conducted  and  the  rights 
and  opportunities  they  will  have  to 
participate  in  the  hearing. 

A  "Good"  score  will  be  given  if  the 
Hearing  Officer  covers  all  of  the 
elements  set  forth  above.  The  elements 
shall  be  covered  in  the  taped  prehearing 
explanation  or  in  a  taped  opening 
statement.  The  explanation  must  be 
clearly  stated  and  delivered  in  an 
understandable  manner.  The  "Fair" 
score  will  be  given  if  the  Hearing  Officer 
covered  two  or  more  of  the  elements. 

An  "Unsatisfactory"  score  will  be 
given  if  the  Hearing  Officer  does  not 
cover  two  or  more  of  the  elements  or  if 
the  explanation  is  not  tape  recorded. 

Rapid  or  "machine  gun"  opening 
statements  should  be  scored  down  to 
fair  or  unsatisfactory  based  on  its 
understandability  or  ability  of  the 
parties  to  assimilate  the  information 
being  provided. 

A  concurrence  that  the  explanation 
was  done  off  the  tape  recorded  portion 
of  the  hearing  would  result  in  an 
unsatisfactory  score. 

3.  Opening  Statement  (2) 

Did  the  opening  statement  set  forth 
the  identity  of  the  parties  and 


participants  at  the  hearing,  the  date,  the 
place  of  hearing,  the  Hearing  Officer,  the 
decision  appealed,  and  the  issues  to  be 
considered  at  the  hearing? 

Good  (6) 

Before  taking  testimony  the  Hearing 
Officer  (a)  identified  him  or  herself,  (b) 
identified  the  persons  present  at  the 
hearing,  (c)  stated  the  date  and  place  of 
hearing  (or  that  it  was  a  telephone 
hearing),  (d)  identified  the  decision 
appealed  and  the  issues  that  would  be 
considered. 

Fair  (3) 

The  Hearing  Officer  did  not  do  one  of 
the  above  elements. 


Unsatisfactory  (0) 

The  Hearing  Officer  did  not  do  two  or 
more  of  the  above  elements. 

Reference  Notes — Question  3 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  cleariy  sets 
forth  the  administrative  details  and/or 
case  history  at  the  beginning  of  the 
hearing.  An  explanation  of  issues  must 
be  more  than  just  a  statement  of  the 
decision  appealed,  i.e.,  a  brief 
explanation  of  the  elements  of  the  law, 
such  as  "to  establish  that  the  claimant 
was  discharged  for  misconduct,  the 
employer  has  to  show  *  *  *". 

4.  Exhibits  (2) 

Did  the  Hearing  Officer  handle 
exhibits  correcUy? 

Good  (6) 

The  Hearing  Officer  correctly  handled 
exhibits  in  that  s/he: 

(a)  Described  and  marked  all  exhibits. 

(b)  Allowed  parties  to  review  the 
exhibits  and  offer  objections.  When  a 
party  appears  by  telephone  and  a 
document  is  read  into  the  record  as  a 
proposed  exhibit,  the  party  was  allowed 
to  offer  objections  to  the  document. 

(c)  Authenticated  offered  exhibits  (to 
the  extent  possible)  where  questionable 
or  challenged.  Documents  which  are  not 
"part  of  the  agency  file"  may  need 
proper  foundation. 

(d)  Received  all  competent,  relevant 
and  reasonably  available  exhibits. 

(e)  Gave  an  explanation  if  s/he  denied 
admission  of  any  of  the  proposed 
exhibits. 

(f)  Ruled  on  the  admissibility  of  ar.y 
documents  read  into  the  record  as 
proposed  exhibits. 

Fair  (3) 

The  Hearing  Officer  received  all 
competent,  relevant  and  reasonably 
available  exhibits  and  showed  them  to 
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the  parties,  but  did  not  fully  describe 
them  or  correcdy  mark  them.  The 
Hearing  Officer  provided  the  parties 
with  an  opportunity  for  questions  and 
rebuttal  as  to  their  contents. 

Unsatisfactory  (0) 

Tlie  Hearing  Officer  (a)  denied  the 
introduction  of  exhibits  without  giving 
an  appropriate  reason(s)  for  such  denial, 
or  (b)  did  not  show  exhibits  received  to 
the  other  parties,  or  (c)  failed  to  enter 
agency  exhibits  which  were  referred  to 
in  hearing  or  decision  and  which  were 
competent,  relevant  and  material. 

Did  not  occxii  (6) 

There  were  no  exhibits  tendered 
marked  or  introduced,  or  no  documents 
made  reference  to  in  statements  or 
testimony  that  should  have  been  marked 
or  introduced. 

Reference  Notes — Question  4 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  builds  as 
complete  a  record  as  possible  including 
the  utilization  of  all  competent,  relevant, 
and  material  exhibits  that  are  available; 
that  the  exhibits  are  properly  described, 
authenticated,  marked  and  entered  into 
the  record,  and  that  the  parties  are  made 
aware  of  their  contents  and  provided 
with  the  opportunity  to  object,  explain 
or  rebut  The  requirements  are  the  same 
for  in-person  and  telephone  hearings. 
Telephone  hearing  exhibits  will  be  sent 
to  each  of  the  parties  prior  to  the 
hearing  and.  if  a  party  does  not  have  all 
of  the  documents  marked  as  exhibits, 
the  matter  may  be  continued  to  allow 
opportunity  to  review  and  object.  (See 
Question  18) 

In  either  an  in-person  or  telephone 
hearing  the  parties  should  be  offered  the 
opportunity  to  see  and  review  the 
documents  or  to  be  mailed  the 
documents  and  offer  post-hearing 
objections  if  provided  for  in  the  appeals 
process. 

The  exhibit  should  be  described 
sufTiciently  to  identify  it  for  the  record. 
It  should  be  authenticated  (to  the  extent 
possible]  if  it  is  suspect  or  challenged.  It 
is  not  necessary  to  authenticate  agency 
documents  created  or  obtained  in  the 
claim  processing,  such  as  fact  finding  or 
separation  reports.  The  hearings  officer 
shall  determine  the  weight  given 
challenged  agency  documents.  * 

The  record  should  reflect  that  the 
parties  had  an  opportunity  to  review  the 
exhibits  prior  to  their  being  received 
into  evidence.  The  Hearing  Officer  may 
state  "I  have  allowed  the  parties  to  read 
and  review  the  documents  that  I  have 
marked  as  exhibits"  or  ask  the  question 
of  the  parties,  "Mr.  Claimant,  have  you 
had  the  opportunity  to  read  the  letter  I 


marked  as  Exhibit  1?"  The  record  must 
affirmatively  show  that  the  parties  were 
given  the  opportunity  to  examine  the 
document. 

The  exhibit  should  be  clearly  marked 
with  the  exhibit  number  or 
identification.  It  should  be  received  if 
competent  and  relevant  if  there  are  no 
objections,  or  after  the  objections  have 
been  ruled  on. 

The  Hearing  Officer  should  assume 
the  responsibility  to  introduce  on  his/ 
her  own  motion  exhibits  that  are 
competent,  relevant,  and  material  to  the 
issue  but  are  not  introduced  by  the 
parties.  Common  among  these  would  be 
documents  that  are  in  agency  files.  It  is 
important  to  realize  that  the  Hearing 
Officer  carmot  consider  in  his/her 
decision-making  process  any  document 
that  was  not  properly  entered. 

Jurisdictional  documents,  such  as  the 
decision  appealed,  the  request  for 
hearing  and  the  notice  of  hearing,  need 
not  be  entered  as  exhibits  because  they 
are  not  really  considered  in  the 
decision-making  process.  The  score  will 
not  be  reduced  if  the  Hearing  Officer 
marks  or  fails  to  mark  them.  If  the 
jurisdictional  documents  are  material  to 
the  disposition  of  the  case,  they  must  be 
entered  as  exhibits,  such  as  the  request 
for  hearing  when  the  issue  is  whether 
the  request  for  hearing  was  timely  filed. 

5.  Witnesses  (2) 

Were  witnesses  called,  sworn  and  the 
evidence  developed  in  logical  order? 

Good  (6) 

The  order  was  reasonable  and  flexible 
depending  on  the  circumstance  of  each 
case.  Unless  a  fixed  order  was 
necessary,  generally  the  party  with  the 
most  knowledge  proceeded  first.  For 
example:  in  voluntary  quit  issues,  the 
claimant  proceeded  first:  in  misconduct 
issues,  the  employer  proceeded  first. 

The  Hearing  Officer  also  generally 
avoided  jumping  back  and  forth 
between  witnesses  and  issues.  A  brief 
question  of  the  party  not  testifying  to 
clarify  an  issue  or  to  determine  whether 
further  foundation  or  explanation  was 
necessary  will  not  result  in  deduction. 

Fair  (3) 

The  Hearing  Officer  permitted  the 
introduction  of  some  testimony  in 
illogical  sequence,  but  did  not 
substantially  jeopardize  the 
organization  of  the  hearing  and  the 
presentation  of  evidence. 

Unsatisfactory  (0) 

The  Hearing  Officer  did  not  call 
witnesses  or  did  not  swear  in  witnesses 
or  did  not  take  evidence  in  logical  order. 


Did  Not  Occur  (6) 

The  evidence  was  submitted  without 
witnesses  or  sworn  testimony. 

Reference  Notes — Question  5 

The  intent  of  this  question  is  to  move 
the  hearing  to  a  conclusion  in  a  logical 
and  orderly  maruier.  Therefore,  as  a 
general  rule,  the  party  with  the  most 
information  should  be  called  to  testify 
first.  However,  the  Hearing  Officer 
should  be  allowed  to  exercise 
reasonable  discretion  in  directing  the 
order  which  must  be  flexible  and 
dependent  upon  the  particular 
circumstances  of  each  case. 

If  a  State  has  a  court  ruling  or  some 
other  authority  which  dictates  the  order 
of  proof,  then  that  ruling  takes 
precedence  and  must  be  applied.  The 
rating  should  be  "Good"  where  it  has 
been  appliexL 

Witnesses  must  testify  under  oath  or 
affirmation.  In  distinguishing  between 
the  "Good"  and  the  "Fair"  rating,  the 
evaluator  must  decide  whether  the 
Hearing  Officer  exercised  reasonable 
discretion  in  determining  the  order  of 
proof.  That  decision  generally  should  be 
based  on  who  is  most  knowledgeable 
about  the  case.  The  order  should 
produce  an  easy  flow  of  information  and 
fact  finding  %vithout  the  Hearing  Officer 
resorting  to  aimless  jumping  back  and 
forth  between  witnesses. 

The  "Fair"  rating  should  be  scored 
where  the  Hearing  Officer  failed  to  meet 
the  "Good"  criteria  in  some  instances, 
but  in  a  manner  which  did  not  seriously 
affect  the  fact-finding  process.  However, 
for  the  most  part  the  Hearing  Officer 
adhered  to  a  logical  sequence  of 
testimony. 

For  the  "Unsatisfactory"  rating,  the 
Hearing  Officer  lacked  sound  judgment 
in  the  order  of  proof,  thereby  prolonging 
the  hearing  unnecessarily,  failed  to 
swear  in  a  witness(s).  or  jumped  back 
and  forth  between  witnesses  and/or 
issues. 

6.  Order  of  Testimony  from  Each 
Witness  (3) 

„:   Was  evidence  from  each  witness 
developed  in  a  logical  order? 

Good  (3) 

As.  each  witness  testified,  the 
evidence  was  developed  in  a  logical  and 
orderly  manner,  although  the  Hearing 
Officer  was  flexible  as  required  by  the 
circumstances. 

Fair  (1) 

The  Hearing  Officer  permitted  the 
introduction  of  some  evidence  in 
illogical  sequence,  but  did  not 
substantially  jeopardize  the 
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organization  of  the  hearing  and  the 
presentation  of  evidence.  The  Hearing 
Officer  generally  completed  one  line  of 
inquiry  before  moving  on. 

Unsatisfactory  (0) 

The  Hearing  Officer  did  not  take  the 
evidence  in  logical  order  and  sequence. 

Reference  Notes — Question  6 

The  intent  of  this  question  is  to  move 
the  testimony  of  each  witness  to  a 
conclusion  in  a  logical  and  orderly 
manner. 

Witnesses  must  testify  under  oath  or 
a^lrmation.  In  distinguishing  between 
the  "Good"  and  the  "Fair"  rating,  the 
evaluator  must  decide  whether  the 
Hearing  Officer  exercised  reasonable 
discretion  In  determining  the  order  and 
sequence  of  the  testimony.  The  order 
should  produce  an  easy  flow  of 
information  and  fact  finding  without  the 
Hearing  Officer  or  the  witness  resorting 
to  aimless  jumping  back  and  forth 
between  areas  of  the  testimony. 

The  "Fair"  rating  should  be  scored 
where  the  Hearing  Officer  failed  to  meet 
the  "Good"  criteria  in  some  instances, 
but  in  a  manner  which  did  not  seriously 
affect  the  fact-finding  process. 

For  the  "Unsatisfactory"  rating,  the 
Hearing  Officer  lacked  sound  judgment 
in  allowing  or  directing  the  testimony, 
thereby  prolonging  the  hearing 
unnecessarily,  failed  to  swear  in  a 
witnes8{9),  or  jumped  back  and  forth 
between  elements  of  testimony  with  the 
witness. 

7.  Questions  of  own  Witness  (1  With 
Mid  Range  Score) 

EHd  the  Hearing  Officer  provide 
parties  and  representatives  with  a 
timely  opportunity  to  question  their  own 
witnesses? 


Good  (9) 

Where  necessary,  the  Hearing  Officer 
informed  the  parties  that  they  or  their 
representatives  could  question 
witnesses  in  the  party's  own  behalf. 
Where  necessary,  he  or  she  assisted 
such  party  or  representatives  in  framing 
questions  and  cautioned  them  not  to 
make  statements  or  arguments. 

Fair  (3) 

Although  the  Hearing  Officer  advised 
parties  who  were  not  represented  by 
counsel  that  they  could  question  their 
own  witnesses,  s/he  failed  to  assist 
when  appropriate,  or  they  were  not 
allowed  to  question  their  own  witnesses 
in  a  timely  manner. 


Unsatisfactory  (0):  F 

The  Hearing  Officer  failed  to  provide 
parties  the  opportunity  to  question  their 
own  witnesses. 

Did  Not  Occur  (9] 

The  parties  did  not  have  witnesses  to 
question  or  it  was  not  necessary  to 
inform  them  of  this  right,  e.g.,  a  party 
was  represented  by  counsel  or  an 
experienced  representative. 

Reference  Notes — Question  7 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  has  provided 
the  parties  or  their  representatives  the 
right  to  question  their  own  witnesses  in 
a  timely  manner  as  some  parties  may  be 
imaware  of  this  right 

It  is  also  the  responsibiUty  of  the 
Hearing  Officer  to  provide  the  parties 
with  whatever  assistance  they  need  to 
question  witnesses  in  a  timely  and 
proper  manner. 

8.  Clear  Language  (2) 

Throughout  the  hearing,  did  thfe 
Hearing  Officer  use  language  that  was 
clear  and  understandable,  avoiding 
unnecessary  legal  phrases  and  technical 
language? 

Good  (6) 

The  Hearing  Officer's  language  was 
clear  and  understandable  in  all  but 
inconsequential  instances.  There  was  no 
unnecessary  use  of  legal  phrases  or 
technical  language. 

Fair  (3) 

There  were  minor  instances  when  the 
Hearing  Officer's  language  was  not  clear 
and  understandable  or  legal  phrases  or 
technical  language  was  used.  "Minor 
instances"  would  be  confined  to  those 
that  would  not  have  a  significant 
bearing  on  the  outcome  of  the  case. 

Unsatisfactory  (0) 

The  Hearing  Officer's  language  was 
not  clear  and  understandable  in 
significant  and  critical  areas  or 
unnecessary  legal  phrases  and  technical 
language  was  used. 

Reference  Notes — Question  8 

The  intent  of  this  question  is  to  ensure 
that  all  language  to  participants  is  cletir 
and  understandable  and  not 
misinterpreted  and  that  they  are  not 
confused  by  or  not  able  to  understand 
legal  phrases  or  technical  language. 

References  to  form  numbers  and 
agency  jargon  should  be  avoided. 

ft  Single  Point  Questions  (2)  ' 

Did  each  question  of  the  Hearing 
Officer  express  only  one  point? 


Good  (6) 

The  Hearing  Officer's  questions 
expressed  only  one  point  and,  if  more 
than  one  point  was  expressed,  it  was 
corrected. 

Fair  (3) 

Occasionally,  the  Hearing  Officer 
asked  a  question  with  more  than  one 
point,  but  it  did  not  interfere  with  the 
development  of  the  testimony. 

Unsatisfactory  (0) 

The  Hearing  Officer  repeatedly  asked 
questions  containing  two  or  more  points 
and  confused  the  witnesses. 

Reference  Notes — Question  9 

Questions  should  express  one  point 
only  so  that  neither  the  question  nor  the 
answer  will  be  misunderstood.  For 
example,  a  compound  question  such  as 
"Was  John  Doe  your  supervisor  and  did 
he  discharge  your'  would  be  unlikely  to 
produce  a  clear  answer.  Hearing  officers 
should  avoid  compound  questions  and 
carefully  tailor  the  questions  to  express 
one  point  only. 

10.  Clarification  ofConclusionary 
Statements  (2) 

Did  the  Hearing  Officer  attempt  to 
clarify  conclusionary  statements, 
opinions  and  ambiguous  or  unclear 
testimony? 

Good  (6) 

When  the  witness  responded  with  an 
opinion  or  conclusion,  the  Hearing 
Officer  made  a  reasonable  effort  to 
develop  the  factual  basis  for  the  opinion 
or  conclusion.  When  the  testimony  was 
not  entirely  clear  or  was  ambiguous,  the 
Hearing  Officer  questioned  the 
witnes8(es)  in  a  conscientious  attempt  to 
get  specific,  clear  responses. 

Fair  (3) 

The  Hearing  Officer  asked  some 
questions  of  witnesses,  but  did  not  make 
a  reasonable  effort  to  clear  up  relevant 
opinions,  conclusions,  ambiguities  or 
unclear  testimony. 

Unsatisfactory  (0) 

The  Hearing  Officer's  questioning  of 
witnesses  disregarded  conclusionary 
statements,  ambiguities  or  unclear 
testimony  that  was  relevant,  or  dealt 
with  them  in  an  obviously  inadequate 
manner. 

Did  Not  Occur  (6) 

There  were  no  conclusionary 
statements  or  opinions  and  the 
testimony  was  clear  and  imambiguous 
and  did  not  need  clarification. 
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Reference  Notes — Question  10 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  fulfills  his/her 
obligation  to  require  lay  witnesses  to 
testify  to  evidentiary  facts,  as 
distinguished  from  conclusions.  For 
example,  if  the  witness  says  that  the 
claimant  was  discharged  for  excessive 
absenteeism,  this  would  be  a 
conclusionary  statement  The  Hearing 
OfTicer  would  be  responsible  for  getting 
the  witness"  testimony  reflecting  the 
factual  basis  for  this  conclusion. 

All  opinions  expressed  by  lay 
witnesses  should  be  subjected  to 
thorough  questioning  to  establish  the 
facts  used  as  a  basis  for  the  opinions 
whenever  the  statements  are  germane  to 
the  decision.  Opinion  evidence  by 
expert  witnesses  is  admissible  to  meet 
the  necessity  of  providing  to  the  Hearing 
Officer  the  aid  of  those  especially 
qualified  by  education,  background, 
experience,  training  and  study  to 
express  an  opinion  on  questions  of  facts 
relating  to  their  particular  skills,  an 
example  being  a  qualified  employment 
service  representative  who  testifies  on 
labor  market  conditions. 

However,  it  is  important  that  the 
Hearing  Officer  establish,  on  the  record, 
what  the  expert  witness's  backgroimd  is 
and  that  they  qualify  as  an  expert 

The  difference  between  "Good"  and 
"Fair"  is  that  the  latter  score  is  applied 
when  the  Hearing  Officer  occasionally 
overlooks  clearing  up  ambiguities. 
conclusionary  testimony,  etc.  An 
"Unsatisfactory"  mark  is  given  if  the 
Hearing  Officer  accepted  opinions  or 
conclusions  of  the  witnesses  without 
asking  the  factual  basis. 

11.  Confrontation  (1) 

Was  there  opportunity  for 
confrontation  of  all  opposing  witnesses? 

Good  (9) 

Each  party  had  the  opportunity  to  be 
present  during  the  giving  of  all 
testimony  affecting  him/her  and  to 
confront  all  opposing  witnesses  (use  of 
telephone  hearings  where  all  parties 
have  the  opportunity  to  participate  and 
hear  the  witne8s(e8)  satisfies  the 
confrontation  requirement). 

Fair(X) 

Not  applicable. 

Unsatisfactory  (0)  F 

The  Hearing  Officer  denied  the 
opportunity  for  confrontation. 

Did  Not  Occur  (9) 

There  were  no  opposing  witnesses. 


Reference  Notes — Question  11 

The  intent  of  this  question  is  to  ensure 
fulfillment  of  the  due  process  right  to  an 
opportunity  to  know  all  of  the  evidence 
presented  by  opposing  parties. 

Excluding  witnesses  does  not  conflict 
with  the  requirements  of  this  question 
unless  the  witness  happens  to  be  an 
"interested  party"  (claimant  or 
employer). 

12.  Cross-examination  (I  With  Mid 
Range  Score) 

Did  the  Hearing  Officer  afford  a 
timely  (before  testimony  from  another 
witness)  opportunity  to  cross-examine, 
properly  control  cross-examination,  and 
provide  appropriate  assistance  where 
necessary? 

Good  (9) 

The  Hearing  Officer  provided  the 
parties  their  right  to  timely  cross- 
examination  of  the  opposing  %vitnesses, 
provided  assistance  in  framing 
questions  as  necessary,  and  limited  it  to 
permissible  bounds.  When  the  parties 
made  statements  instead  of  asking 
questions,  the  Hearing  Officer  assisted 
the  party  in  forming  the  statement  into  a 
question  unless  it  was  very  clear  that 
the  party  had  no  questions  but  wanted 
to  testify. 

Fair  (3) 

The  Hearing  Officer  informed  the 
parties  of  their  right  to  cross- 
examination,  but  either  did  not  control  it 
or  did  not  provide  assistance  that  was 
needed  in  framing  questions  or  s/he 
stated  in  one  sentence,  "Do  you  want  to 
ask  questions  or  make  a  statement?" 
The  Hearing  Officer  cut  people  off  who 
were  cleariy  making  a  statement 
without  helping  them  form  the  statement 
into  a  question,  provided  it  is  clear  the 
party  wanted  or  needed  to  get 
additional  information  from  the  witness. 

Unsatisfactory  (0)  F 

The  Hearing  Officer  failed  to  afford 
the  parties  their  right  to  timely  cross- 
examination  or  it  is  obvious  the  party 
did  not  know  how  to  form  questions  and 
gave  up  out  of  frustration. 

Did  Not  Occur  (9) 

There  were  no  opposing  witnesses. 

Reference  Notes — Question  12 

The  Intent  of  this  question  is  to  ensure 
that  all  parties  are  afforded  the  right  to 
cross-examine  opposing  witnesses. 

Cross-examination  is  a  fundamental 
right  and  not  a  mere  privilege.  It  is  not 
diminished  by  reason  of  the  fact  that  the 
parties  are  unrepresented  by  counsel.  If 
an  unrepresented  party  appears  to  be 
unable  to  comprehend  the  term,  it  is 


necessary  to  provide  them  with  that 
right  anyway,  but  it  should  be  expressed 
in  lay  language,  such  as.  "Do  you  want 
to  ask  Mr.  Jones  any  questions  about 
any  of  the  testimony  he  just  gave?"  If  an 
unrepresented  party  is  incapable  of 
cross-examining  pr(^>erly  (for  example, 
instead  of  asking  questions  s/he  makes 
statements  and  seems  unable  to 
change),  the  Hearing  Officer  must  assist 
by  framing  questions  for  the  party. 

The  right  to  cross-examine  should  be 
offered  immediately  after  the  witness 
testifies,  and  it  should  not  be  delayed 
until  all  the  witnesses  for  one  side  have 
concluded  their  direct  testimony. 

However,  the  right  to  cross- 
examination  may  be  restricted,  as  for 
example,  when  it  becomes  unduly 
repetitious.  Moreover,  the  cross- 
examiner  should  not  be  permitted  to 
unduly  harass,  argue  with  or  badger  the 
witness. 

The  distinction  between  "Good"  and 
"Fair"  is  that  the  latter  score  is  given  if 
the  cross-examiner  is  permitted  to 
harass  the  witness  to  a  limited  extent  or 
if  the  cross-examination  is  allowed  to 
continue  excessively,  or  if  the  Hearing 
Officer  fails  to  provide  meaningful 
assistance  to  lay  persons. 

An  "Unsatisfactory"  score  is  given  if 
the  Hearing  Officer  fails  to  provide 
cross-examination  rights,  or  fails  to 
provide  them  immediately  after  direct 
examination,  or  fails  completely  to  keep 
the  questioner  from  unduly  and 
excessively  badgering  the  witness,  or 
the  Hearing  Officer  lets  a  lay  person 
flounder  without  giving  assistance  that 
is  cleariy  needed. 

13.  Repetitive  testimony  (3) 

Did  the  Hearing  Officer  control  the 
undue  extension  or  repetition  of 
testimony  so  as  to  keep  the  hearing 
moving  expeditiously? 

Good  (3) 

The  Hearing  Officer  diplomatically 
informed  the  witnesses  that  repetitious 
and  prolonged  testimony  was  not 
necessary  and  added  nothing  to  the 
hearing.  The  Hearing  Officer  did  not 
question  witnesses  excessively  or 
permit  undue  repetition  or  extension  of 
testimony  by  witnesses  or  duplication  of 
witnesses,  and  testimony  was  limited  to 
the  issues. 

Fair  (1) 

The  Hearing  Officer  indulged  in  or 
allowed  testimony  that  was  repetitious, 
prolonged  or  irrelevant  but  it  did  not 
burden  the  record  and  did  not  affect  the 
final  decision. 
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Unsatisfactory  (0) 

The  Hearing  Ofiicer  permitted 
persistent  repetition  of  testimony, 
prolonged  testimony,  or  permitted 
irrelevant  testimony;  the  Hearing  Officer 
repeatedly  asked  repetitious  questions 
of  the  witness. 

Reference  Notes — Question  13 

This  criteria  is  intended  to  keep 
hearings  moving  along  expeditiously. 
The  Hearing  Officer  is  bound  not  to 
belabor  the  witnesses  with  repetitious 
questions  or  remarks  and  to  keep  the 
witnesses  from  indulging  in  irrelevant 
immaterial,  and/or  unduly  repetitious 
testimony. 

The  score  is  based  u[>on  the  extent 
that  this  type  of  testimony  is  permitted. 

14.  Leading  Questions  (2) 

Did  the  Hearing  Officer  indulge  in  or 
permit  improper  leading  questions  on 
material  issues  on  direct  examination? 

Good  (6) 

The  Hearing  Officer  did  not  ask 
improper  leading  questions  on  material 
issues,  nor  did  the  Hearing  Officer  allow 
the  parties  to  do  so. 

Fair  (3)  1 1        " 

The  Hearing  Officer  asked  or  allowed 
improper  leading  questions,  but  they  did 
not  inhibit  the  fair  presentation  of  the 
evidence. 

Unsatisfactory  (0) 

The  Hearing  Officer  and/or  the 
parties  asked  improper  leading 
questions  which  were  material  to  the 
issues  in  the  case. 

Reference  Notes — Question  14 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  did  not  ask  or 
permit  the  asking  of  improper  leading 
questions.  A  leading  question  is  one 
which  suggests  the  answer.  There  are 
exceptions  to  this  principle.  On  direct 
examination,  parties  or  their 
representatives  should  not  ask  leading 
questions  unless  it  relates  to  matters 
such  as  the  party's  or  witness's  name, 
social  security  number,  address,  etc. 
This  is  all  background  information  and, 
in  order  to  expedite  the  hearing,  leading 
questions  are  permissible.  The  Hearing 
Officer  may  ask  leading  questions  on 
direct  examination  if  necessary  to 
develop  the  evidence  so  long  as  the 
questions  do  not  inhibit  the  fair 
presentation  of  the  facts.  On  direct 
examination,  if  leading  questions  are 
asked  by  others,  the  Hearing  Officer 
should  curtail  them  and/or  tell  the 
questioner  that  answers  to  such 
questions  will  be  entitled  to  less  weight 
in  his  consideration  for  the  decision. 


Another  exception  is  that  leading 
questions  are  permissible  where  the 
witness  is  hostile,  biased,  or  unwilling  to 
cooperate.  In  this  situation,  the  Hearing 
Officer  must  decide  if  any  one  of  these 
conditions  exists  and  proceed 
accordingly. 

Further,  if  it  occurs  that  a  witness 
cannot  recall  dates,  names,  places, 
times,  etc.,  leading  questions  may  be 
asked  in  order  to  jog  his/her  memory. 

15.  Control  of  Interruptions  (2) 

Did  the  Hearing  O^icer,  in  as  tactful  a 
manner  as  possible,  effectively  control 
interruption  of  testimony  and/or 
disruptive  individuals  at  the  hearing  and 
refrain  from  inappropriate  interruptions 
himself/herself? 

Good  (6) 

The  Hearing  Officer,  in  as  tactful  a 
maimer  as  possible,  effectively  handled 
interruptions  at  the  hearing  and/or 
disruptive  individuals  and  did  not 
interrupt  unnecessarily. 

Fair  (3) 

The  Hearing  Officer  allowed  some 
interruptions  that  did  not  disrupt  the 
hearing. 

Unsatisfactory  (0) 

The  Hearing  Officer's  interruptions 
were  inappropriate  or  s/he  did  not 
effectively  control  disruptions  or 
interruptions. 

Did  Not  Occur  (6) 

There  were  no  interruptions  or 
disruptive  individuals. 

Reference  Notes — Question  15 

This  question  is  intended  to  ensure 
that  the  Hearing  Officer  fulfills  his/her 
obligation  to  prevent  undue  or  improper 
interruptions  in  the  testimony  of  the 
witnesses  and/or  control  of  disruptive 
individuals. 

If  possible,  the  Hearing  Officer  should 
have  first  made  tactful  attempts  to 
prevent  improper  interruptions  and  to 
control  disruptive  individuals  before 
resorting  to  more  forceful  means. 

The  scoring  is  based  upon  the  degree 
or  the  extent  that  this  is  permitted  to 
happen  without  correction  by  the 
Hearing  Officer. 

16.  Off  the  Record  (2) 

Did  the  Hearing  Officer  effectively 
control  "going  off  the  record"  and 
handle  correctly  on  the  record  matters 
that  occurred  or  were  discussed  off  the 
record? 

Good  (6) 

The  Hearing  Officer  went  off  the 
record  or  granted  an  application  to  do  so 


for  good  and  sufficient  purposes.  The 
Hearing  Officer  allowed  no  one  else  to 
go  off  the  record  but  himself/herself.  On 
resuming  the  record,  the  Hearing  Officer 
summarized  the  essentials  of  what  took 
place  and  obtained  the  concurrence  of 
the  parties.  On  turning  over  the  tape  or 
putting  in  a  new  tape,  the  Hearing 
Officer  Jtated  s/he  was  going  off  the 
record  to  change  tape  and  when 
returning  to  the  record,  stated  that  the 
tape  had  been  replaced  and  that  nothing 
relating  to  the  hearing  had  transpired  in 
the  process  (concurrence  is  necessary). 
If  the  tape  ran  out  unexpectedly  creating 
a  gap  in  the  record,  the  Hearing  Officer 
repeated  or  asked  the  last  speaker  to 
repeat  the  missing  portion  of  the 
statement.  In  these  instances, 
concurrence  of  the  witness  and  parties 
is  required. 

Fair  (3) 

The  Hearing  Officer  allowed  parties 
to  go  off  the  record  without  establishing 
good  and  sufficient  cause,  but  the 
Hearing  Officer  did  summarize  for  the 
record  the  off-the-record  discussion. 

Unsatisfactory  (0) 

The  Hearing  Officer  went  off  the 
record  and  failed  to  summarize  on  the 
record  what  happened  off  the  record  or 
failed  to  repeat  questions  or  testimony 
when  the  tape  unexpectedly  ran  out  or 
failed  to  get  concurrence  fi'om  the 
parties. 


Did  Not  Occur  (6) 

The  Hearing  Officer  did  not  go  off  the 
record  for  any  reason. 

Reference  Notes — Question  16 

The  intent  of  this  question  is  to  build  a 
record  that  is  totally  complete  and 
without  unexplained  interruptions.  Any 
interruption  or  break  in  the  record  must 
be  covered  by  the  Hearing  Officer.  The 
Hearing  Officer  may  hear  and  grant  a 
motion  to  go  off  the  record  from  either  of 
the  parties. 

A  "Good"  score  is  warranted  when 
the  Hearing  Officer  (a)  Goes  off  the 
record  or  grants  an  application  to  do  so 
only  for  good  and  sufficient  reasons;  (b) 
allows  no  one  to  go  off  the  record 
without  his/her  permission  except  when 
beyond  his  control,  such  as  with 
machine  failure;  and  (c)  summarizes  the 
off-the-record  discussion  and  events  and 
obtains  the  concurrence  of  the  parties  to 
the  summary  upon  resuming  the  record. 

A  "Fair"  score  should  be  given  if  the 
Hearing  Officer  allows  parties  to  go  off 
the  record  without  establishing  good 
and  sufficient  reason  for  doing  so. 

An  "Unsatisfactory"  score  should  be 
given  if  the  Hearing  Officer  went  off  the 
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record  and  failed  to  summarize  on  the 
record  what  happened  while  off  the 
record  or  failed  to  get  a  concurrence  of 
the  parties  if  the  record  was 
summarized. 

17.  Interpreters  (2) 

Did  the  Hearing  Officer  utiUze 
interpreters  correctly? 

Good  (6) 

When  necessary,  the  Hearing  Officer 
gave  clear  instructions  to  the  interpreter 
as  to  how  to  interpret  and  administered 
a  special  interpreter's  oath.  When 
necessary,  the  Hearing  Officer 
established  on  the  record  that  the 
interpreter  was  fluent  in  both  languages. 
The  Hearing  Officer  must  require  that 
the  interpretation  be  word  for  word  to 
the  extent  possible  as  it  was  spoken  in 
the  foreign  language. 

Fair  (3) 

The  Hearing  Officer  did  not  give  clear 
instructions  to  the  interprelter  as 
necessary,  but  corrected  the  interpreter 
on  errors  committed. 

Unsatisfactory  (0) 

The  Hearing  Officer  (a)  did  not  give 
an  interpreter's  oath,  or  (b)  failed  to  take 
reasonable  steps  to  ensure  that  the 
translation  accurately  reflected  the 
testimony. 

Did  Not  Occur  (6) 

An  interpreter  was  not  used. 

Reference  Notes — Question  17 

The  intent  of  this  question  is  to  ensure 
that  the  testimony  is  accurately 
interpreted.  The  interpretation  should  be 
word  for  word  to  the  extent  possible  as 
it  was  spoken  in  the  foreign  language. 

For  example,  if  the  interpreter  says. 
"He  said  that  *  *  *,"  the  interpreter  is 
not  translating  word  for  word:  the 
interpreter  should  translate  in  the  first 
person  as  the  witness  testifies. 

A  "Good"  score  is  warranted  if  the 
Hearing  Officer  gave  clear  instructions 
to  the  interpreter  as  to  how  to  interpret 
A  "Good"  score  should  also  be  given  for 
those  hearings  wherein  a  "qualified" 
interpreter  was  used  and  no  instructions 
were  necessary  and  in  those  States  that 
give  the  instructions  before  going  on  the 
record.  In  addition  to  giving  clear 
instructions  when  necessary,  a  special 
interpreter's  oath  is  to  be  administered 
in  order  to  receive  a  "Good"  score. 

A  "Fair"  score  should  be  given  if  the 
Hearing  Officer  administered  the  special 
interpreter's  oath  but  failed  to  give 
instructions  to  the  interpreter  when 
necessary;  however,  the  Hearing  Officer 
'  did  correct  the  interpreter  on  errors 


committed  thereby  ensuring  an  accurate 
translation. 

An  "Unsatisfactory"  score  should  be 
given  if  the  Hearing  Officer  failed  to 
administer  the  special  interpreter's  oath 
or  failed  to  take  reasonable  steps  to 
ensure  that  the  translation  accurately 
reflected  the  testimony. 

18.  Continuances  (3) 

After  the  hearing  had  begun  did  the 
Hearing  Officer  use  good  judgment  as  to 
continuances? 

Good  (3) 

The  Hearing  Officer  granted  a 
necessary  continuance  when  requested 
by  either  party  or  upon  his/her  own 
motion. 

Fair  (1) 

The  Hearing  Officer  granted  a 
continuance  where  the  need  for  such 
action  was  doubtful  and  not  fully 
supported  by  the  record. 

Unsatisfactory  (0) 

The  Hearing  Officer  granted  a 
continuance  for  insufficient  reasons  or 
failed  to  order  a  continuance  when 
necessary. 

Did  Not  Occur  (3) 

A  continuance  was  not  requested  or 
appropriate. 

Reference  Notes — Question  18 

The  intent  of  this  question  is  to  curtail 
unwarranted  continuances  that 
unreasonably  delay  the  disposition  of 
cases  and  to  ensure  that  those 
necessary  are  granted.  If  new  material 
matters  develop  in  the  course  of  a 
hearing,  which  a  party  is  unprepared  to 
meet  and  the  element  of  surprise  is 
present,  it  is  necessary  to  order  a 
continuance  to  afford  an  opportunity  for 
preparation  (unless  the  right  to  a  further 
hearing  is  waived).  If  parties  to  a 
telephone  hearing  are  not  furnished 
copies  of  exhibits,  a  continuance  may  be 
necessary  to  allow  opportunity  to 
review  and  object  to  the  documents. 
(See  Question  4) 

A  "Good"  score  is  warranted  when 
the  Hearing  Officer  granted  a 
continuance  only  for  good  and  sufficient 
reasons  that  were  fully  supported  by  the 
record. 

A  "Fair"  score  should  be  given  if  the 
Hearing  Officer  granted  a  continuance 
and  the  need  for  such  action  was 
doubtful. 

An  "Unsatisfactory"  score  should  be 
given  when  the  Hearing  Officer  granted 
a  continuance  for  reasons  that  were 
insufficient  and  not  supported  by  the 
record;  or  the  Hearing  Officer  did  not 


order  a  continuance  when  one  was 
needed. 

19.  Closing  Hearing  (2) 

Did  the  Hearing  Officer  property 
conclude  the  hearing  by  ascertaining 
whether  the  parties  had  anything  to 
add? 

Good  (6) 

The  Hearing  Officer  asked  the  parties 
at  the  end  of  the  hearing  if  they  had 
anything  further  to  say. 

Fair  (3) 

The  Hearing  Officer  made  a  statement 
that  the  hearing  was  closed  unless  the 
parties  stated  that  they  had  something 
further  to  say. 

Unsatisfactory  (0) 

The  Hearing  Officer  failed  to  ask  this 
question  at  the  conclusion  of  the 
hearing. 

Reference  Notes — Question  19 

The  intent  of  this  question  is  to  ensure 
that  the  parties  have  a  full  and  ample 
opportunity  to  present  all  of  the 
information  pertinent  to  their  case. 

This  question  is  important  especially 
in  those  cases  where  the  parties  are  not 
represented  by  counsel.  Affording  the 
parties  an  opportunity  to  state  anything 
additional  at  the  conclusion  of  the 
hearing  aids  all  subsequent  reviewers  of 
a  case  in  their  consideration  of 
allegations  contending  that  a  party  to  a 
case  was  not  allowed  to  state 
everything  they  wanted  to  present.  Any 
wording  which  the  Hearing  Officer 
chooses  to  use  to  accompUsh  this  result 
is  permissible.  The  question  will  not  be 
scored  down  for  curtailing  repetitive  or 
irrelevant  statements. 

The  difference  between  the  "Good" 
rating  and  the  "Fair"  rating  is  that  by 
using  the  type  of  wording  in  the  "Fair" 
category,  the  Hearing  Officer  may 
appear  to  be  adopting  a  negative 
approach,  and  may  possibly  defeat  the 
purpose  and  intent  of  the  question  by 
inviting  a  "no"  response. 

An  "Unsatisfactory"  score  should  be 
given  when  the  Hearing  Officer  ends  the 
hearing  abruptly  without  affording  the 
parties  a  final  opportunity  to  make 
additional  statements. 

20.  Hearing  Within  Scope  of  Issues  (1) 

Did  the  Hearing  Officer  conduct  the 
hearing  within  the  scope  of  the  issues 
raised  by  the  notice  of  hearing,  and 
within  the  issues  as  finally  developed  at 
the  hearing,  giving  proper  notice  of  new 
issues? 
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e — Do  not  use. 


Good  (9] 

The  Hearing  O^cer  conducted  the 
hearing  within  the  scope  of  the  issues 
specifically  raised  by  the  notice  of 
hearing  and  explained  other  issues  that 
arose,  as  well  as  the  right  to  a 
continuance  to  meet  any  new  issues.  If 
the  Hearing  Officer  took  up  new  issues, 
a  knowledgeable  waiver  of  notice  was 
obtained  before  going  to  the  merits.  No 
deduction  will  be  made  for  inquiry 
intended  to  assist  in  issue  identification, 
in  determining  relevance,  for 
impeachment  or  for  credibiUty 
assessment. 

Fair  (X) 

Not  applicab 

Unsatisfactory  (0):  F 

The  Hearing  Officer  did  hot  conduct 
the  hearing  within  the  scope  of  the 
issues  raised.  The  Hearing  Officer  did 
not  identify  new  issues  which  arose  and 
which  were  explored  or,  having 
identified  and  explored  such  issues, 
failed  to  explain  the  right  to  a 
continuance  to  meet  them,  or  the 
necessity  to  waive  notice  in  order  to 
proceed  with  the  new  issue(s). 

Reference  Notes — Question  20 

The  intent  of  this  question  is  to  limit 
the  hearing  to  the  issue  or  issues  set 
forth  in  the  hearing  notice  or  to  obtain 
an  informed  waiver  of  notice  before 
considering  a  new  issue.  The  question 
will  not  be  scored  down  if  a  party 
testifies  or  tries  to  testify  about  an  issue 
not  before  the  Hearing  Officer.  This  is 
not  a  control  of  hearing  question.  If  a 
new  issue  arises  during  the  hearing,  the 
Hearing  Officer  must  inform  the  parties 
that  there  is  a  new  issue  which  could 
affect  entitlement  to  benefits  and  that  it 
needs  to  be  covered  (State  law  will 
determine  whether  the  Hearing  Officer 
has  jurisdiction  or  must  remand).  The 
parties  must  be  advised  of  how 
resolving  the  issue  would  affect  them, 
that  they  can  proceed  with  the  case  or 
request  a  continuance  to  prepare  for 
hearing  on  the  new  issue.  If  they  elect  to 
proceed,  with  no  continuance,  then  their 
election  to  waive  notice  must  be  on  the 
record. 

21.  Attitude  (2) 

Did  the  Hearing  Officer  create  an 
atmosphere  that  allowed  all  parties  and 
representatives  to  speak  freely  in  an 
orderly  maimer  as  to  the  issues  in  the 
case  and  not  interfere  with  the 
development  of  the  case  by  gratuitous 
comments  or  observations. 

Good  (6) 

The  Hearing  Officer  made  a 
reasonable  effort  to  make  the  parties 


feel  at  ease  in  making  statements  and  in 
developing  their  case  and  made  no 
inappropriate  comments. 

Fair  (3) 

The  Hearing  Officer  did  not 
consistently  make  reasonable  efforts  to 
make  all  parties  feel  at  ease  in  making 
statements  and  in  developing  their  case 
and  made  some  inappropriate 
comments,  but  this  did  not  affect  the 
outcome. 

Unsatisfactory  (0) 

The  Hearing  Officer's  attitude  was 
antagonistic  or  indifferent  (bored, 
uninterested)  or  s/he  made  gratuitous 
conunents  or  observations. 

Reference  Notes — Question  21 

The  intent  of  this  question  is  to 'ensure 
that  the  Hearing  Officer  makes  an  effort 
to  place  the  parties  at  ease  to  the  extent 
possible.  It  is  important  that  parties  feel 
that  they  had  a  fair  hearing,  as  well  as 
one  be  provided.  The  Hearing  Officer 
must  leave  them  with  the  impression 
that  a  fair  decision  will  be  reached. 

The  principal  difference  between  the. 
"Good"  and  the  "Fair"  score  is  the 
consistency  and  care  of  the  Hearing 
Officer  in  endeavoring  to  make  the 
parties  feel  at  ease,  and  in  providing 
assistance  as  needed.  If  the  Hearing 
Officer's  attitude  was  consistently 
antagonistic  or  indifferent,  the  question 
should  be  scored  "Unsatisfactory.'* 

22.  Bias  and  Prejudice  (IJ^ 

Did  the  Hearing  Officer  conduct  the 
hearing  in  an  impartial  manner? 

Good  (9) 

The  Hearing  Officer  did  not  appear  to 
demonstrate  bias  or  prejudice  toward 
any  participant  in  the  hearing.  The 
intensity  of  questioning,  type  of 
questions  asked,  or  the  treatment  of  the 
participants,  did  not  indicate  bias  or 
prejudice. 

Fair  (X) 

Not  applicable — ^Do  not  use. 

Unsatisfactory  (0):  F 

The  Hearing  Officer  appeared  to 
demonstrate  bias  or  prejudice  toward  a 
participant,  or  the  Hearing  Officer's 
actions  were  reasonably  perceived  as 
doing  so. 

Reference  Notes— Question  22 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  conducted  the 
hearing  in  a  fair  and  impartial  manner. 
When  it  appears  that  the  Hearing 
Officer  treated  a  participant  in  a 
negative  or  demeaning  manner  because 
of  the  participant's  career  field,  status. 


beliefs,  appearance,  age,  sex,  religious 
beliefs,  or  other  protected  civil  rights, 
the  question  shall  be  scored 
unsatisfactory. 

The  Hearing  Officer  must  control  the 
hearing  and  ask  hard  questions  and  be 
persistent  in  clarifying  or  determining 
the  truth  of  a  statement.  At  times  one 
party  may  require  more  assistance  than 
the  other.  Maintaining  control  and 
asking  questions  does  not  excuse 
tyrannizing  the  party  or  witness.  By  the 
same  token,  offering  assistance  in  a  way 
that  clearly  is  demeaning  and 
disparaging  would  result  in  an 
unsatisfactory  score. 

23.  Obtain  Reasonably  Available 
Evidence  (1  With  Mid  Range  Score) 

Did  the  Hearing  Officer  attempt  to 
obtain  the  reasonably  available, 
competent  evidence  necessary  to 
resolve  the  issues  in  the  case?        ., 

Good  (9) 

The  Hearing  Officer  obtained  , 

competent  evidence,  reasonably 
available  and  necessary  to  resolve  the 
issues  in  the  case. 

Fair  (3) 

The  Hearing  Officer  obtained  most  of 
the  evidence  necessary  to  resolve  the 
issues  of  the  case  and  the  omissions 
were  not  prejudicial  to  the  outcome  of 
the  case. 


Unsatisfactory  (0)  F 

The  Hearing  Officer  did  not  make  a 
sufficient  record  to  render  a  decision, 
because  s/he  did  not  obtain  sufficient, 
competent,  available  evidence  to 
resolve  the  issues  in  the  case. 

Reference  Notes — Question  23 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  functions  as  a 
fact-finder. 

It  is  the  responsibility  of  the  Hearing 
Officer  to  develop  all  the  evidence  that . 
is  reasonably  available  and  to  make  a 
decision  according  to  the  dictates  of  the 
State  law.  "Reasonably  available" 
means  that  evidence  or  testimony  which 
is  available  at  hearing  and  which  is 
critical  to  the  issues  to  be  decided. 

In  applying  this  criterion, 
consideration  must  be  given  to  the 
adequacy  of  the  Hearing  Officer's 
development  of  the  evidence  on  each 
issue:  Was  it  sufficient  to  secure 
evidence  that  was  necessary  and 
reasonably  available? 


29136 


Federal  Register    /  Vol.  57,  No.  126  /  Tuesday.  June  30.  1992  /  Notices 


Decision 

24.  Issues  Clearly  Stated  (3) 

Were  the  statutory  issues  involved 
clearly  and  simply  stated  in  the 
decision? 

Good  (3) 

Early  in  the  decision,  a  full  statement 
was  made,  in  simple  language,  of  all  the 
statutory  issues  in  the  case. 

Fair  (X) 

Not  applicable — Do  not  use. 

Unsatisfactory  (0) 

The  Hearing  Officer  either  omitted  to 
state  all  the  issues,  or  did  so  in  an 
involved  way,  or  in  a  manner  making 
them  incomprehensible. 

Reference  Notes — Question  24 

The  intent  of  this  question  is  to  ensure 
that  there  is  a  clear  understanding  of 
what  the  decision  concerns.  The 
Hearing  Officer  should  communicate  the 
issues  clearly  and  effectively  to  the 
interested  parties  and  other  readers.  A 
further  objective  is  to  make  sure  that  the 
reader  knows  early  in  the  decision  just 
what  is  being  decided,  and  to  establish 
the  boundaries  of  the  decision  beyond 
which  the  Hearing  Officer  should  not  go 
without  explanation  and  valid  reason. 

At  the  beginning  of  the  decision, 
under  the  first  heading  of  "issues,"  or 
included  in  the  history  of  the  case,  or  in 
the  first  paragraph,  the  issue  or  issues  to 
be  decided  should  be  stated  in  simple 
terms  for  clear  understanding  and 
should  include  all  the  elements  of  the 
applicable  provision{s).  Such  statement 
need  not  be  in  the  precise  language  of 
the  statute.  For  example,  the  decision 
may  say,  "The  issue  in  this  case  is 
voluntarily  leaving  the  most  recent 
employment*  without  good  cause." 
Include  the  words  "suitable,"  "most 
recent,"  or  "good  cause,"  or  whatever  is 
pertinent  to  the  provision. 

25.  Findings  Supported  by  Substantial 
Evidence  (1) 

Accepting  the  Hearing  Officer's 
judgment  of  credibility,  unless  it  is 
manifestly  without  basis,  were  the 
findings  of  fact  supported  by  substantial 
evidence  in  the  hearing  record? 

Good  (9) 

The  findings  of  fact  which  were  made 
were  supported  by  substantial  evidence. 

Fair  (X) 

Not  applicable — Do  not  use. 

Unsatisfactory  (0)  F 

The  fadings  of  fact  which  were  made 
were  not  supported  by  substantial 
evidence. 


Reference  Notes — Question  25 

The  intent  of  this  question  is  to  ensure 
that  the  findings  of  fact  are  supported  by 
evidence  in  the  record  and  it  is  of 
sufficient  quality  (substantial  evidence) 
and  quantity  (more  than  a  mere 
scintilla)  to  support  the  findings. 

In  answering  this  question,  it  is  not 
decided  whether  all  the  necessary 
findings  of  fact  were  made,  but  whether 
the  findings  of  fact  made  by  the  Hearing 
Officer  are  supported  by  substantial 
evidence  in  the  hearing  record.  See 
Question  26  for  findings  of  fact. 

Only  evidence  that  is  properly  entered 
into  the  record  and  that  which  is 
officially/administratively  noticed  can 
be  considered  as  a  basis  for  the  findings 
of  fact. 

The  weight  the  Hearing  Officer  gives 
to  the  evidence,  and,  in  the  case  of 
contradictory  evidence  or  testimony,  the 
Hearing  Officer's  judgment  of  credibility 
should  be  accepted  unless  it  is  entirely 
without  basis  or  is  clearly  unreasonable. 

There  is  no  "Fair"  score.  Either  the 
findings  of  fact  which  were  made  are 
supported  by  the  evidence,  or  they  are 
not.  The  distinction  between  "Good" 
and  "Unsatisfactory"  is  whether  or  not 
the  findings  of  fact  art  supported  by 
substantial  evidence.  Substantial 
evidence  has  been  defined  as  "such 
evidence,  or  such  relevant  or  competent 
evidence,  as  a  reasonable  mind  might 
accept  as  adequate  to  support  a 
conclusion." 

26.  Findings  of  Fact  (1  With  Mid  Range 
Score) 

Did  the  Hearing  Officer  make  findings 
of  fact  necessary  to  resolve  the  issues 
and  support  the  conclusions  of  law  in 
the  case? 

Good  (9) 

The  decision  contained  all  the 
necessary  findings  of  fact.  The  form  in 
which  the  findings  were  stated  leaves 
no  doubt  that  they  were  facts  found  by 
the  Hearing  Officer.  The  decision 
omitted  recitation  of  the  testimony  in 
support  of  the  findings  of  fact 

Fair  (3) 

The  decision  contained  all  the 
necessary  findings  of  fact.  However, 
there  was  some  recitation  of  testimony. 

Unsatisfactory  (0)  F 

The  decision  did  not  contain  the 
necessary  findings  of  fact. 

Reference  Notes — Question  28 

Findings  of  fact  are  sometimes 
referred  to  as  evidentiary  findings  or 
primary  facts.  The  intent  of  this  question 
is  to  ensure  that  the  findings  of  fact  are 
complete  and  also  expressed  in  the 


decision  as  findings.  They  should  cover 
everything  in  issue  and  support  the  legal 
conclusion  of  the  Hearing  Officer,  and 
they  should  be  worded  to  show  clearly 
that  they  are  the  findings  of  the  Hearing 
Officer.  If  the  finding  is  based  on  the 
taking  of  official  or  administrative 
notice,  it  should  be  so  stated. 

Findings  of  fact  are  the  basis  for  the 
legal  conclusions  (ultimate  facts)  which 
are  required  by  the  statute  that  is  being 
applied,  and  which  are  arrived  at  by  a 
process  of  reasoning  from  the  findings  of 
fact.  For  example,  if  "quit"  is  the  issue, 
the  decision  should  contain  findings  of 
fact  that  the  claimant  left  (and  was  not 
discharged],  concerning  the 
circumstances  (to  see  whether  the 
leaving  was  voluntary  or  involuntary), 
and  as  to  the  reason(s)  for  leaving  (to 
determine  the  question  of  good  cause). 
The  conclusions  that  the  claimant  left 
his  work  and  did  so  voluntarily  and 
without  good  cause  are  the  conclusions 
of  law. 

From  a  study  of  all  the  evidence,  the 
Hearing  Officer  must  determine  what  s/ 
he  concludes  are  the  facts  concerning 
what  happened.  This  story  of  what 
happened  should  be  told  in  logical 
(usually  chronological)  order  and  in 
positive  terms  which  leave  no  doubt  in 
the  reader's  mind  what  the  Hearing 
Officer's  findings  of  fact  are. 

The  findings  of  fact  must  refer  to  all 
the  elements  of  the  issue.  The  findings 
must  be  expressed  as  findings:  evidence 
should  not  be  summarized;  and  the 
testimony  should  not  be  stated  or 
quoted,  except  when  testimony  may  be 
a  finding  of  fact. 

The  Hearing  Officer's  findings  of  fact 
must  be  relevant,  acciu-ate.  and 
complete  since  they  are  final  (in  most 
States)  if  supported  by  sufficient, 
competent  evidence  in  the  record.  Under 
the  circiunstances.  the  review  court 
must  rely  upon  the  decision  for  these 
findings.  Therefore,  they  must  be  clearly 
stated  in  the  decision  as  findings  of  the 
Hearing  Officer  (as  distinguished  from  a 
summary  of  evidence). 

A  "Good"  score  is  warranted  if  the 
decision  contains  all  necessary  findings 
of  fact  and  does  not  cite  testimony,  and 
a  "Fair"  score  is  warranted  when  the 
decision  cites  some  testimony  although 
the  findings  of  the  Hearing  Officer  are 
apparent.  "Unsatisfactory"  is  scored 
when  the  decision  fails  to  contain  all  the 
necessary  findings  needed  to  resolve  the 
issues. 

27.  Official  Notice/ Administrative 
Notice  (2) 

If  the  decision  contained  findings  of 
fact  which  were  the  subject  of  official/ 
administrative  notice,  were  they  clearly 
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and  accurately  identified  and  were  the 
parties  allowed  to  object? 

Good  (6)  1 1 

The  Hearing  Officer  clearly  identified 
officially/administratively  noted  facts, 
and  they  were  facts  which  could  be 
officially  noted. 

Fair  (X) 

Not  applicable — Do  not  use. 

Unsatisfactory  (0) 

The  Hearing  Officer  officially/ 
administratively  noted  facts  not  subject 
to  official  notice  or  failed  to  state  they 
were  noted  facts. 

Did  Not  Occur  (6) 

No  facts  were  officially/ 
administratively  noted.  ' 

Reference  Notes — Question  27 

The  intent  of  this  question  is  to  ensure 
that  if  the  Hearing  Officer  toolc  official/ 
administrative  notice  of  a  fact,  it  was  a 
fact  that  could  be  officially/ 
administratively  noted,  that  it  was 
clearly  identified  at  hearing  or  in  the 
decision  as  an  officially/ 
administratively-noted  fact,  and  the 
parties  had  opportunity  to  object  to  the 
fact  so  noticed  at  hearing  or  before  the 
decision  became  final. 

Official/administrative  notice  may 
extend  beyond  those  "judicially 
cognizable  facts"  to  include  "general, 
technical  or  scientific  facts  within  the 
Hearing  Officer's  specialized 
knowledge"  and  may  include 
"documents,  records  and  forms  retained 
within  the  agency  files."  Where 
oflRcially/administratively-noted  facts 
form  a  basis  for  the  decision,  they  need 
to  be  identified  and  the  parties  given  the 
opportunity  to  challenge  them.  A 
statement  in  the  decision  "objections  to 
officially-noted  facts  must  be  made  in 
writing  within  10  days  of  the  mailing 
date  of  this  decision"  is  sufficient  to 
meet  this  requirement. 

28.  Required  Conclusions  (2) 

Did  the  decision  contain  the 
conclusions  of  law  required  to  resolve 
the  issue(s]  in  the  case? 

Good  (6) 

The  decision  did  contain  the 
necessary  conclusions. 

Fair(X)  II 

Not  appbcable — Do  not  use. 

Unsatisfactory  (0) 

The  decision  did  not  contain  the 
necessary  conclusions. 


Reference  Notes — Question  28 

The  intent  of  this  question  is  to  ensure 
that  the  Hearing  Officer  has  indicated 
his/her  final  conclusion  on  each  and  all 
issues  involved. 

The  conclusions  of  law  (ultimate 
findings]  refer  to  the  final  legal  result  of 
the  case  which  grants  or  denies  or 
modifies  the  relief  requested  by  the 
appeal.  Following  the  language  of  the 
statute,  it  tells  the  parties  what  will 
happen.  The  conclusion  should  be  stated 
in  clear,  imderstandable  terms,  which 
are,  nonetheless  indicative  of  a  firm, 
unwavering  decision. 

For  example,  in  a  simple  absence 
misconduct  issue,  the  specific  provision 
in  the  law  should  be  referred  to  by 
quoting  it  or  by  explaining  it  in  simple 
terms  with,  when  necessary,  an 
explanation  of  a  term  such  as 
"misconduct."  The  conclusion  of  law 
might  be.  "The  claimant  is  disqualified 
since  absence  without  notice  constitutes 
misconduct  connected  with  the  work." 
This  statement  resolves  the  issue  and 
should  be  supported  by  the  Hearing 
Officer's  findings  that  the  claimant  had 
been  absent  and  had  not  given  notice  to 
his  employer,  with  further  appropriate 
details.  The  opinion  would  then 
continue  with  the  rationale  for  the 
conclusion. 

^.  Logical  Reasons  (2) 

Did  the  decision  state  reasons  and 
rationale  that  were  logical? 

Good  (6) 

The  reasons  and  rationale  that  were 
stated  in  the  decision  logically  followed 
from  the  findings  of  fact  to  the 
conclusions  of  law.  Extensive  rationale 
was  avoided  which  was  not  relevant  to 
the  specific  case.  Deduction  will  not  be 
made  for  addressing  specific  legal  or 
factual  contentions  raised  by  the  parties 
and  not  given  credence  or  weight. 

Fair  (3)  / 

The  reasoning  was  either  not  fully 
stated  or  was  excessive,  but 
understandable. 

Unsatisfactory  (0) 

The  reasoning  and  rationale  used 
either  were  not  stated  or  did  not 
logically  follow  from  the  findings  of  fact 
to  the  conclusions  of  law. 

Reference  Notes— Question  29 

The  intent  of  this  question  is  to  ensure 
that  the  explanation  of  the  decision  is 
reasonably  drawn  from  the  findings  of 
fact,  is  understandable,  and  adequately 
covers  only  the  factors  in  the  provision 
of  the  law  relating  to  the  issue. 

The  reasoning  serves  to  bridge  the  gap 
between  the  findings  of  fact  and  the 


conclusions  of  law.  It  should  explain 
why  the  facts  led  to  the  conclusions 
which  were  reached. 

The  facts  should  not  be  repeated  as 
reasoning,  nor  should  new  facts  be 
entered.  The  reasoning  should  be  stated 
in  concise,  understandable  terms 
without  unnecessary  elaboration,  and 
without  including  reasoning  for 
immaterial  considerations.  Even  if  the 
facts  seem  to  be  self-evident — seem  to 
show  obviously  what  the  reasoning  will 
be — the  reason  must  be  stated.  This  is 
the  place  to  explain  to  the  parties  why 
their  contentions  were  either  accepted 
or  rejected. 

The  Supreme  Court  has  said  in  what 
is  called  "a  simple  but  fundamental 
rule"  that  "the  orderly  functioning  of  the 
process  of  review  requires  that  the 
grounds  upon  which  the  Administrative 
Agency  acted  be  clearly  disclosed  and 
adequately  sustained." 

A  "Fair"  score  requires  that  most  of 
the  reasoning  be  understandable,  even 
though  the  language  used  may  be 
redundant,  and/or  the  reasoning  is 
slightly  incomplete.  "Unsatisfactory"  is 
w)iere  there  is  no  attempt  to  provide 
reasons,  or  illogical  reasons  are  used  not 
connected  or  associated  with  the  facts. 
For  example,  if  the  Hearing  Officer 
merely  states,  "It  is  the  opinion  of  the 
Hearing  Officer  that  the  claimant  is 
unavailable." 

3a  Form  and  Style  Organization  (3) 

Was  the  decision  well  organized  as  to 
form  and  style  (not  content)? 

Good  (3) 

The  decision  was  organized  so  that 
the  issues  in  the  case,  the  findings  of 
fact,  the  rationale,  the  conclusions  of 
law  and  the  ruling  were  clearly  set  forth 
and  could  be  easily  understood  by  the 
parties. 

Fair  (1) 

Although  the  various  portions  of  the 
decision  merged  with  one  another,  it 
was  clear  which  statements  were 
findings  of  fact  and  which  were 
conclusions  of  law. 

Unsatisfactory  (0) 

The  decision  was  not  organized  and  it 
was  difficult  to  understand. 

Reference  Notes — Question  30 

The  intent  of  this  question  is  to  ensure 
that  each  segment  of  the  decision  is 
statfed  distinctly  for  the  purposes  of 
clarity,  correct  administrative 
adjudication  procedures,  and 
compliance  with  legal  requirements.  The 
decision  also  serves  as  a  source  of 
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information  both  within  the  agency  and 
for  the  pubhc. 

This  question  refers  to  the  outhne  or 
form  of  the  decision  and  not  to  its 
content,  which  is  covered  in  other 
questions. 

The  written  decision  is  of  the  utmost 
importance.  It  is  the  culmination  of  the 
hearing  process,  and  must  be  adequate 
for  judicial  review.  The  decision  should 
consist  of: 

1.  A  statement  of  what  the  issue  is. 

2.  The  frndings  of  fact  or  evidentiary 
findings. 

3.  The  opinion,  rationale,  or  reasons — 
based  upon  the  facts  as  found  and  the 
statute  involved. 

4.  The  conclusion  of  law — ^based  upon 
the  frndings  of  fact  and  reasons,  and 
showing  the  final  judgment  of  the 
Hearing  Officer  on  the  issue. 

5.  The  rtiling  (final  decision)  or  the 
action  to-be  taken  by  the  agency  in 
accord  with  the  decision. 

Although  some  of  these  sections  may 
be  merged  together  by  format,  each 
should  be  distinguishable  by  its 
wording. 

37.  Decision  States  Legal  Effect  (3) 

Did  the  "decision"  portion  contain  a 
clear  and  correct  statement  of  the  legal 
effect  of  each  issue  covered? 

Good  (3) 

Each  issue  in  the  proceeding  was 
covered,  treated  as  affirmed,  reversed, 
or  modified,  and  when  there  was  a 
modification,  the  modification  was 


stated.  The  Hearing  Officer  indicated 
clearly  the  administrative  action  to  be 
taken. 

Fair  (1) 

Each  issue  in  the  proceeding  was 
covered,  treated  as  affirmed,  reversed, 
or  modified  and,  when  there  was  a 
modification,  the  modification  was 
stated.  However,  the  decision  did  not 
clearly  show  the  administrative  action 
to  be  taken. 

Unsatisfactory  (0) 

The  decision  did  not  adequately  cover 
the  disposition  of  the  issues. 

Reference  Notes — Question  31 

The  intent  of  this  question  is  to  ensure 
a  decision  style  and  fomat  that  informs 
the  reader  in  a  dear  and  effective 
manner  the  ruling  of  the  Hearing  Officer 
on  all  issues  involved  in  the  appeal. 

A  "Good"  is  scored  when  the  decision 
shows  the  Hearing  Officer's  action  on 
all  issues  involved,  i.e.,  "affirmed," 
"reversed,"  or  "modified"  (as 
appropriate).  If  modified,  it  must  clearly 
show  the  modification.  Additionally,  the 
decision  taken  as  a  whole  shows  the 
administrative  action  taken — for 
example,  "benefits  are  denied  from  the 
week  of  (date)  and  the  7  weeks 
immediately  following  ending  (dsrte.)" 
(Or  any  wording  chosen  by  the  Hearing 
Officer  that  would  clearly  show  the 
administrative  action.] 

A  "Fair"  rating  is  scored  if  the 
decision  meets  all  of  the  requirements 


for  "good"  except  that  it  fiails  to  show 
clearly  the  administrative  action  taken  if 
such  be  necessary. 

A  decision  is  "Unsatisfactory"  if  it 
fails  te  show  the  disposition  of  issues 
involved  in  the  appeal 

33.  Find  Date  and  Further  Appeal  (3) 

Did  the  decision  clearly  and 
understandably  state  the  date  that  the 
decision  wouki  become  final  and  the 
rights  of  further  review  or  appeal? 

Good  (3) 

The  decision  clearly  states  when  the 
decision  is  final  and  that  the  party 
adversely  affected  may  appeal.  "This 
decision  becomes  final  20  days  from  the 
date  of  mailing"  is  sufficient  if  the  date 
of  mailing  is  clearly  identified.  "See  the 
attached  brochure  for  further  ap[>eal 
rights"  is  adequate  to  advise  the  parties 
that  further  appeal  rights  are  available. 

Fair  (X) 

Not  applicable — Do  not  use. 

Unsatisfactory  (0) 

The  decision  does  not  clearly  set  out 
when  the  decision  becomes  final  or  does 
not  indicate  that  further  appeal  rights 
are  available. 

Reference  Notes — Question  33 

The  intent  of  this  question  is  to  ensure 
that  the  parties  understand  when  the 
decision  becomes  final  and  that  the 
adversely  affected  party  may  appeal. 
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33.  Final  Date  and  Further  Appeal  (3) 

Did  the  decision  clearly  and 
understandably  state  the  date  that  the 


decision  would  become  final  and  the 
rights  of  further  review  or  appeal? 


Good  (3) 

The  decision  clearly  states  when  the 
decision  i»  final  and  that  the  party 
adversely  affected  may  appeal  "This 
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decision  becomes  final  20  days  from  the 
date  of  mailing"  is  sufficient  if  the  date 
of  mailing  is  cleariy  identified.  "See  the 
attached  brochure  for  further  appeal 
rights"  is  adequate  to  advise  the  parties 
that  further  appeal  rights  are  available. 


Fair(X) 

Not  applicable — ^Do  not  use. 

Unsatisfactory  (0) 

The  decision  does  not  clearly  set  out 
when  the  decision  becomes  final  or  does 


not  indicate  that  further  appeal  rights 
are  available. 

Reference  Notes — Question  33 

The  intent  of  this  question  is  to  ensure 
that  the  parties  understand  when  the 
decision  becomes  final  and  that  the 
adversely  affected  party  may  appeal. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parte  400, 435, 436, 440,  and 

441 

RIN  093a-AO55 

(M8-<)19-tFC] 

Medicaid  Program;  Home  and 
Community-Baaed  Senrtcea  Waivers 
for  individuals  Age  65  or  Older 

AOCNCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Interim  final  rule  with  comment 
period.  


summary:  This  interim  final  rule 
amends  current  Medicaid  regulations  to 
permit  States  to  offer,  under  a 
Secretarial  waiver,  a  wide  array  of 
home  and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined,  but  for  the  provision  of 
these  services,  to  be  likely  to  require  the 
level  of  care  furnished  in  a  skilled 
nursing  facility  (SNF)  or  intermediate 
care  facility  (ICF)  (nursing  facility  (NF) 
effective  October  1. 1990).  The  rule 
allows  Federal  payment  for  these  and 
other  long  term  care  services,  up  to  an 
amount  specified  in  section  1915(d)(5)(B) 
of  the  Social  Security  Act,  subject  to 
HCFA's  approval  of  the  States'  requests 
for  waivers  and  certain  assurances 
made  by  the  States.  Once  granted, 
waivers  are  in  effect  for '3  years,  unless 
terminated  by  the  State  with  notice  to 
the  Secretary,  and  are  renewable  for 
periods  of  5  years.  Periodic  evaluation, 
assessment,  and  review  of  the  care 
furnished  under  the  waivers  is  required. 
This  rule  implements  section  4102  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  as  modified  by  section  411(k)  of 
the  Medicare  Catastrophic  Coverage  Act 
of  1988,  section  8432  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988, 
and  section  4741(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 

This  rule  is  being  issued  in  final  and. 
for  the  most  part,  without  a  delay  in  the 
effective  date  for  the  reasons  explained 
in  section  IV,  "Waiver  of  Proposed 
Rulemaking  and  Delay  in  the  Effective 
Date." 

dates:  Effective  Date:  This  interim  final 
rule  is  effective  on  June  30, 1992  except 
for  the  following  sections.  Sections 
441.351  through  441.353,  441.356,  and 
441.365  will  be  made  effective  only  after 
review  and  approval  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwork 
Reduction  Act;  notice  of  the  effective 
date  will  be  published  in  the  Federal 


Register.  Section  441 J65  will  be 
effective  90  days  after  0MB  approval  is 
announced  in  the  Federal  Register. 

Applicability  Date:  For  States  with 
section  1915(d)  waivers  currently  In 
effect,  the  aggregate  projected 
expenditure  limit  (APEL).  computed  and 
applied  in  accordance  with  S  441.354.  for 
the  waiver  year  that  coincides  with 
Federal  fiscal  year  (FFY)  199a  and  each 
succeeding  waiver  year  will  be 
determined  as  if  the  regulations  had 
been  published  on  October  1. 1989. 

Comment  Date:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  by  5  p.m.  on  August  31. 1992. 
ADDRESSES:  Mail  written  comments  to 
the  following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  MB-019-IFC.  P.O.  Box  26676. 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 
Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Ave..  SW.. 
Washington.  DC  20201.  or 
Room  132.  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207. 
Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  MB-01»-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave..  SW., 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  (202)  245-7890).  If 
comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to:  Laura  Oliven.  HCFA  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs,  room  3002.  New 
Executive  Office  Building.  Washington. 

DC  20503. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  ATTN:  New  Order.  P.O.  Box 
371954.  Pittsburgh,  PA  15250-7954. 

Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  612-2250. 


The  cost  for  each  copy  is  $1.5a  In 
addition,  you  may  view  and  photocopy 
the  Fedmal  Register  document  at  most 
libraries  designated  as  U.S.  Government 
Depository  Libraries  and  at  many  other 
public  and  academic  libraries 
throughout  the  country  that  receive  the 
Federal  Register.  The  order  desk 
operator  will  be  able  to  tell  you  the 
location  of  the  U.S.  Government 
Depositories. 
FOR  FURTHER  IMFORMATIOM  CONTACr 


Ingrid  Osborne  (301)  966-4461— Post 
eligibility  treatment  of  income. 

Robert  WardweU  (301)  966-6659— All 
other  issues. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgiround 

Until  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  was  enacted  on  August  13. 1981.  the 
Medicaid  program  (title  XIX  of  the 
Social  Security  Act  (the  Act))  provided 
little  coverage  for  long  term  care 
services  in  a  noninstitutional  setting. 
Many  elderly,  disabled,  and  chronically 
ill  persons  were  living  in  institutions  not 
for  medical  reasons,  but  because  of  the 
scarcity  of  health  and  social  services 
available  to  them  in  their  homes  and 
communities.  Further,  even  when  the 
necessary  services  were  available 
outside  the  institution,  individuals  were 
sometimes  unable  to  pay  for  them,  and 
the  services  were  not  covered  by 
Medicaid. 

Public  Law  97-35  added  section  1915 
to  the  Act.  which  authorized  the 
Secretary  to  waive  Medicaid  statutory 
requirements  in  order  to  establish  two 
specific  types  of  waiver  programs: 
freedom  of  choice  waivers  under  section 
1915(b)  of  the  Act;  and  home  and 
community-based  services  waivers 
under  section  1915(c)  of  the  Act.  This 
latter  type  of  waiver  allows  State 
Medicaid  agencies  to  furnish  services 
not  otherwise  available  under  Medicaid 
to  individuals  who.  absent  these 
services,  would  otherwise  be 
institutionalized  in  a  hospital,  nursing 
facility  (NF).  or  intermediate  care 
facility  for  the  mentally  retarded  (ICF/ 
MR). 
n.  Legislatioii 

Section  4102  of  the  Omnibus  Budget 
ReconciliaUon  Act  of  1987  (Pub.  L  100- 
203.  enacted  on  December  22. 1987) 
amended  section  1915  of  the  Act  by 
redesignating  section  1915(d)  of  the  Act 
as  section  1915(h)  and  by  adding  a  new 
category  of  waiver  under  section 
1915(d).  Entitled  "Home  and 
Community-Based  Services  for  the 
Elderly.'*  this  section  establishes  an 
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entirely  new  waiver  program,  separate 
and  distinct  from  the  other  types  of 
waivers  available  under  section  1915  of 
the  Act  Under  section  1915(d)  of  the 
Act,  State  Medicaid  agencies  may 
request  the  authority  to  furnish  home 
and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined  to  be  likely  to  require  the 
level  of  care  furnished  in  a  NF  if  the 
home  and  community-based  services  are 
not  available.  The  Secretary  may  waive 
Medicaid  comparability  and 
Statewideness  requirements  and  certain 
financial  eligibility  requirements 
(relating  to  income  and  resources) 
applicable  in  the  community  to  enable 
State  Medicaid  programs  to  provide  for 
these  home  and  community-based 
services.  The  law  specifies  the  services 
that  may  be  furnished  imder  the  waiver. 

In  return  for  this  waiver,  the  State 
must  limit  its  expenditures  for  home  and 
community-based  waiver  services,  along 
with  NF,  home  health,  personal  care  and 
private  duty  nursing  services  for 
individuals  in  this  age  category,  within 
an  amount  determined  by  principles 
specified  in  the  statute.  The  Secretary  is 
required  to  promulgate  indices  for 
projecting  increases  in  institutional  and 
noninstitutional  long  term  care  cost,  as 
well  as  State-specific  projections  of 
increases  in  the  number  of  residents 
over  age  65.  Upon  promulgation,  the 
maximum  amount  for  which  Federal 
financial  participation  (FFP)  would  be 
available  under  these  waivers  would  be 
determined  based  on  State  expenditures 
in  a  base  year,  modified  by  the  greater 
of  (1)  The  sum  of  the  percentages 
yielded  by  these  indices,  or  (2)  7  percent 
computed  annually. 

Public  Law  100-203  mandated 
promulgation  of  a  method  for  projecting 
increases  in  the  number  of  residents 
over  age  75.  Section  411(k)(3)(A)(i)  of 
Public  Law  100-360  replaced  the  first 
reference  to  the  number  "75"  in  section 
1915(d)(5)(B)(iii)(III)  of  the  Act  with 
"65",  but  left  "75"  in  the  sentence 
following  the  correction.  We  believe 
that  the  failure  to  correct  the  second 
reference  to  "75"  was  merely  an 
oversight,  and  that  Congress  intended  to 
correct  it  in  the  second  instance  as  well, 
since  the  1915(d)  waiver  program  is 
designed  for  individuals  age  65  or  older. 
However,  as  required  by  the  statute,  we 
have  developed  a  method  for 
determining  bodi  indices.  We  will  use 
the  same  method  described  below  to 
project  both  the  number  of  individuals 
who  have  attained  the  age  of  65  and 
those  who  have  attained  the  age  of  75 
for  each  year  of  a  State's  waiver 
program. 


A  waiver  granted  under  the  authority 
of  section  1915(d)  of  the  Act  will  be  in 
effect  for  a  period  of  3  years  (unless 
terminated  by  the  State  with  notice  to 
the  Secretary).  At  the  request  of  the 
State,  a  waiver  may  be  renewed  for 
additional  periods  of  5  years,  if  certain 
assurances,  specified  in  the  statute, 
have  been  met  by  the  State.  The  State 
must  assure  that  adequate  safeguards 
(including  adequate  standards  for 
provider  participation)  are  taken  to 
protect  the  health  and  welfare  of 
individuals  served  under  the  waiver  and 
that  financial  accountabihty  is  provided 
for  funds  expended  for  the  services. 

Section  1915(d)(5)  of  the  Act,  as 
established  by  section  4102(a)(1)(B)  of 
Public  Law  100-203.  was  modified  by 
section  411(k)(3)(A){i)  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988  (Pub. 
L  100-380.  enacted  on  July  1. 1988);  by 
section  8432  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
(Pub.  L  100-647,  enacted  on  November 
10. 1988);  and  by  section  4741(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L  100-508,  enacted  on 
November  6, 1990).  TTiese  three  laws 
made  minor  technical  and  editorial 
changes. 

Section  4211  of  Public  Law  100-203 
eliminated  the  distinction  between 
skilled  nursing  facilities  (SNFs)  and 
intermediate  care  facilities  (ICFs)  under 
Medicaid,  combining  the  two  levels  into 
a  single  category  of  NF.  However, 
conforming  changes  were  not  made  to 
section  4102  of  Public  Law  100-203, 
which  added  the  section  1915(d)  waiver 
program.  Therefore,  we  believe  that  the 
omission  of  the  conforming  changes  was 
merely  an  oversight  Consistent  with 
this  statutory  change,  we  have  referred 
to  NFs  throughout  this  preamble  and 
regulations  text  except  when  citing  the 
statute. 

in.  Provisions  of  this  loterim  Final  Rule 

We  are  making  the  following  revisions 
to  the  home  and  community-based 
services  regulations  in  42  CFR  parts  400, 
435,  436  and  440,  and  adding  a  new 
subpart  H  in  42  CFR  part  441,  Home  and 
Community-Based  Services  Waivers  for 
Individuals  Age  65  or  Older.  We  believe 
these  changes  will  make  our  regulations 
consistent  with  section  1915(d)  of  the 
Act.  as  added  by  Public  Law  100-203 
and  modified  by  Public  Law  100-360, 
Public  Law  100-647,  and  Public  Law 
101-508. 

A.  Definition  of  "Nursing  Facility" 

In  S  400.203,  which  defines  terms 
specific  to  Medicaid,  we  are  adding  the 
definition  for  "nursing  facility"  (NF), 
which,  effective  October  1, 1990.  means 


an  SNF  or  an  ICF  participating  in 
Medicaid. 

B.  Recipient  Eligibility  for  Waiver 
Services,  and  Post-Eligibility  Treatment 
of  Income 

Section  4102  of  Public  Law  100-203 
makes  those  portions  dealing  with 
recipient  eligibility  for  waiver  services 
under  the  section  1915(d)  waiver 
program  conform  to  similar  waiver 
provisions  under  section  1915(c)  of  the 
Act  Therefore,  we  are  modifying  those 
regulations  currently  applicable  to 
waivers  under  section  1915(c)  of  the  Act 
to  apply  them  to  waivers  under  section 
191S(d)  of  the  Act  as  well,  with  respect 
to  (1)  individuals  only  eligible  for 
Medicaid  when  receiving  care  in  an 
institutional  setting  (due  to  spousal 
income  and  resource  ''deeming" 
requirements),  (2)  individuals  eligible 
under  a  special  income  limit  (up  to  300 
percent  of  SSI),  and  (3)  individuals 
receiving  waiver  services  and  governed 
by  rules  for  post-eligibility  treatment  of 
income. 

The  enactment  of  section  1915(d)  of 
the  Act  did  not  alter  a  State's  option  to 
apply  for  or  administer  waivers  under 
section  1915(c)  of  the  Act.  We  will 
continue  to  apply  existing  rules  to  the 
1915(c)  waiver  program.  States  with  a 
section  1915(d)  waiver  may  continue  to 
request  waivers  under  section  1915(c)  of 
the  Act  for  individuals  who  have 
attained  the  age  of  65.  However,  when  a 
State  has  a  section  1915(d)  waiver 
concurrently  in  effect  the  State's 
expenditures  for  services  furnished  to 
individuals  age  65  or  older  under  a 
section  1915(c)  waiver  must  be  included 
in  the  application  of  the  expenditure 
limit  under  section  1915(d)(5)(B)  of  the 
Act.  This  is  described  more  fully  below. 

We  are  amending  the  following 
regulations  to  include  section  1915(d)  of 
the  Act,  which  sets  forth  coverage 
requirements  for  home  and  community- 
based  services  for  individuals  age  65  or 
older,  among  those  sections  of  the  Act 
that  mandate  requirements  and 
standards  for  the  Medicaid  program: 

•  Section  435.3,  which  sets  forth 
sections  of  the  Act  and  public  laws  that 
mandate  Medicaid  eligibility 
requirements  and  standards  for  the 
United  States,  District  of  Columbia,  the 
Northern  Mariana  Islands,  and 
American  Samoa. 

•  Section  436.2.  which  sets  forth 
sections  of  the  Act  and  public  laws  that 
mandate  eligibility  requirements  and 
standards  for  Guam,  Puerto  Rico,  and 
the  Virgin  Islands. 

•  Section  440.1,  whirh  specifies  the 
statutory  basis  and  describes  the 
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services  included  in  the  term  "medical 
assistance." 

We  are  revising  S  435.217.  which 
states  the  eligibihty  requirements  for 
those  individuals  receiving  home  and 
community-based  services  under 
Medicaid  in  the  United  States.  District 
of  Columbia,  the  Northern  Mariana 
Islands,  and  American  Samoa.  We  are 
also  revising  S  436.217,  which  states  the 
eligibility  requirements  for  those 
receiving  home  and  community-based 
services  under  Medicaid  in  Guam, 
Puerto  Rico,  and  the  Virgin  Islands. 
These  regulations  will  extend  Medicaid 
eligibility  for  home  and  community- 
based  services  to  individuals  age  65  or 
older,  as  specified  in  section  1915(d)  of 
the  Act. 

We  are  revising  SS  435.726  and 
435.735  regarding  post-eligibility 
treatment  of  income  and  resources  of 
individuals  receiving  home  and 
community-based  services  furnished 
under  a  waiver  to  apply  to  individuals 
age  65  or  older.  Section  1915(d)(3)  of  the 
Act  provides  that  the  maximum  amount 
of  any  individual's  income  which  may 
be  disregarded  for  any  month  is  equal  to 
the  amount  that  may  be  allowed  for  that 
purpose  under  a  section  1915(c)  home 
and  community-based  services  waiver. 
Therefore,  we  are  incorporating  all 
policies  and  procedures  relative  to  post- 
eligibility  determinations  of  the  amount 
by  which  a  Medicaid  agency  must 
reduce  its  payment  for  the  cost  of  care, 
currently  under  section  1915(c)  waivers, 
into  waivers  under  section  1915(d)  of  the 
Act. 
C.  Services  and  Their  Definitions 

We  are  adding  S  440.181  to  include 
those  home  and  community-based 
services  specified  in  section  1915(d)(4) 
of  the  Act.  Section  1915(d)(4)  of  the  Act 
lists  seven  categories  of  home  and 
community-based  services  that  a  State 
may  provide:  Case  management 
services,  homemaker  services,  home 
health  aide  services,  personal  care 
services,  adult  day  health  services, 
respite  care,  and  other  medical  and 
social  services  that  can  contribute  to  the 
health  and  well-being  of  individuals  and 
their  ability  to  reside  in  a  community- 
based  care  setting. 

For  purposes  of  waivers  granted  under 
section  1915(d)  of  the  Act.  we  are 
suggesting  the  following  service 
definitions.  States  are  free  to  choose  and 
define  those  services  that  they  will 
provide  under  a  waiver  unless  the 
services  are  otherwise  defined  by  the 
Medicaid  statute.  However,  each  service 
(and  service  definition)  must  be 
approved  by  HCFA  in  order  to  be 
eligible  for  FFP. 


1.  Case  Management  Services 

Section  1915(g)(1)  of  the  Act  gives 
States  the  authority  to  provide  case 
management  services  to  specific  groups 
of  individuals.  Case  management 
services  are  defined  in  section  1915(g)(2) 
of  the  Act  as  follows:"*  *  'services 
which  will  assist  individuals  eligible 
under  the  plan  in  gaining  access  to 
needed  medical,  social,  educational  and 
other  services."  A  State  may  adopt  this 
definition  of  case  management  services 
and  apply  relevant  policies  pertaining  to 
case  management  under  the  State  plan 
to  home  and  community-based  waivers 
for  individuals  age  65  or  older  under 
section  1915(d)  of  the  Act. 

2.  Homemaker  Services 

Homemaker  services  are  not  defined 
in  the  Medicaid  statute.  However.  In  the 
preamble  to  the  interim  final  rule, 
published  October  1. 1981  (46  FR  46532). 
which  expanded  Medicaid  coverage  to 
include  home  and  community-based 
services  under  section  1915(d)  of  the 
Act.  homemaker  services  were 
described  as  consisting  of  general 
household  activities  (for  example,  meal 
preparation  and  routine  household  care) 
furnished  by  a  trained  homemaker  when 
the  individual  regularly  responsible  for 
these  activities  is  temporarily  absent  or 
unable  to  manage  the  home  and  care  for 
himself  or  herself  in  the  home.  We 
believe  this  definition  is  also  applicable 
to  homemaker  services  furnished  to 
individuals  age  65  or  older  under  section 
1915(d)  waivers  as  well. 


3.  Home  Health  Aide  Services 


the  services;  (2)  supervised  by  a 
registered  nurse;  and  (3)  not  a  member 
of  the  recipient's  family. 

Under  a  section  1915(d)  waiver.  States 
may  elect  to  allow  personal  care 
services  to  be  furnished  to  an  eligible 
individual  by  a  member  of  the 
recipient's  family  other  than  a  spouse. 
Under  no  circumstances  may  Medicaid 
payment  be  made  for  any  services 
(including  personal  care)  that  are 
furnished  to  a  recipient  by  his  or  her 
spouse.  A  State  opting  to  make  payment 
for  personal  care  services  furnished  by 
the  recipient's  immediate  family  other 
than  a  spouse  must  identify  this  option 
in  its  waiver  request,  and  set  forth  the 
conditions  under  which  it  will  do  so. 
Accordingly,  a  State  must  have  in  place 
a  mechanism  to  ensure  that  Medicaid 
does  not  make  payment  for  services  for 
which  there  is  otherwise  no  obligation 
to  pay.  or  for  services  that  would  be 
furnished  regardless  of  whether 
payments  are  made. 

We  will  also  require  an  assurance 
that  family  members  other  than  a  spouse 
who  furnish  personal  care  services 
under  the  waiver  must  meet  standards 
that  are  comparable  to  those  required  of 
providers  who  furnish  these  services 
and  who  are  unrelated  to  the  recipient. 

Personal  care  services  furnished 
under  a  section  1915(d)  waiver  need  not 
be  limited  to  services  provided  in  the 
home.  States  have  the  flexibihty  to 
provide  these  services  in  other  non- 
institutional  settings  when  the  need  for 
personal  care  is  specified  in  a  recipient's 
written  plan  of  care. 


We  also  believe  that  the  definition  of 
home  health  aide  services  that  was 
incorporated  in  the  preamble  to  the 
October  1. 1981  interim  final  rule, 
governing  the  home  and  community- 
based  waiver  program  under  section 
1915(c)  of  the  Act.  is  appropriate  to  the 
section  1915(d)  waiver  program.  This 
definition  describes  home  health  aide 
services  as  the  performance  of  simple 
procedures  such  as  the  extension  of 
therapy  services,  personal  care, 
ambulation  and  exercise,  household 
services  essential  to  health  care  at 
home,  assistance  with  administering 
medications  that  are  ordinarily  self- 
administered,  reporting  changes  in  the 
patient's  condition  and  needs,  and 
completing  appropriate  records. 

4.  Personal  Care  Services 

Personal  care  services  are  defined  in 
S  440.170(f)  as  those  services  in  a 
recipient's  home  that  are  prescribed  by 
a  physician  in  accordance  with  a  plan  of 
treatment  and  are  furnished  by  an 
individual  who  is:  (1)  qualified  to  furnish 


5.  Adult  Day  Health  Services 

Adult  day  health  services  may  be 
defined  as  services  furnished  for  4  or 
more  hours  per  day  on  a  regularly 
scheduled  basis,  for  1  or  more  days  per 
week,  in  an  outpatient  setting, 
encompassing  both  health  and  social 
services  needed  to  ensure  the  optimal 
fuhctioning  of  the  recipient.  The  health 
component  of  adult  day  health  services 
may  include  physical,  occupational,  and 
speech  therapies  included  in  the 
recipient's  written  plan  of  care,  as  well 
as  nursing  oversight  and  necessary 
personal  care.  The  service  also  provides 
an  opportunity  for  socialization  and 
recreational  activities  appropriate  to  the 
functional  levels  of  the  recipient  with 
adaptations  to  compensate  for  any 
physical  or  mental  impairments. 
Activities  that  are  merely  diversional  in 
nature  and  unrelated  to  specific  goals  in 
the  written  plan  of  care  will  not  be 
covered.  Consistent  with  our  policy 
under  section  1915(c)  waivers,  a  full 
nutritional  regimen  (three  meals  per 
day)  is  not  covered. 
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6.  Respite  Care  Services 

Respite  care  services  are  generally 
defined  as  services  furnished  to  an 
individual  who  is  unable  to  care  for 
himself  or  herself,  on  a  temporary  or 
short-term  basis,  and  necessitated  by 
the  absence  or  need  for  relief  of  the 
customary  caretaker.  These  services 
may  take  place  in  the  home  or  in  an  out- 
of-home  setting.  Consistent  with  our 
defmition  of  respite  care  services 
provided  for  under  section  1915(c) 
waivers.  FFP  will  be  available  for 
respite  care  room  and  board  only  when 
these  services  occur  in  a  faciUty, 
approved  by  the  State,  which  is  not  a 
private  residence. 

Although  Public  Law  101-508 
precludes  Federally  mandated  service 
limits  for  respite  care,  we  are  concerned 
that  an  excessive  duration  of  respite 
care  services  furnished  to  an  individual 
may  indicate  deficiencies  in  the  written 
plan  of  care  and  reflect  insufficient 
amounts  of  other  forms  of  care 
necessary  to  maintain  the  health  and 
welfare  of  the  recipient.  Therefore,  we 
encourage  States  to  monitor  the 
provision  of  this  service  to  maintain  the 
noninstitutional  focus  of  the  program. 

7.  Other  Medical  and  Social  Services  O.  Waiver  of  Comparability 


under  a  section  1915(d)  waiver  is  not 
sufficient  to  meet  the  health  and  welfare 
needs  of  this  group.  States  wishing  to 
provide  for  home  and  community-based 
services  to  individuals  who  would 
otherwise  be  Institutionalized  in  an  ICF/ 
MR.  regardless  of  the  age  of  the 
recipients,  must  necessarily  apply  for 
waivers  under  section  1915(c)  of  the  Act 

The  clear  intent  of  section  1915(d)  of 
the  Act  is  to  enable  States  to  provide  for 
sufficient  services  to  individuals  in  a 
home  or  community-based  setting  that 
prevent  them  from  placement  in  an 
institutional-type  setting.  However, 
when  these  community-based  services 
are  furnished  in  a  large  institutional 
environment  (for  example,  a  200-bed 
personal  care  home),  which  is  not 
certified  as  a  NF.  we  question  whether 
the  services  are  in  conformance  with 
one  of  the  intents  of  the  statute  which  is 
to  provide  service  in  a  noninstitutional 
setting.  We,  therefore,  request  public 
comment  on  whether  to  define  "home 
and  community-based  services"  to 
exclude  services  provided  by  residential 
and  institutional  entities  that  furnish 
care  and  services  to  more  than  a 
specified  number  of  individuals. 


States  may  also  request  the  authority 
to  provide  other  medical  and  social 
services  that  can  contribute  to  the 
health  and  well-being  of  individuals  and 
their  ability  to  reside  in  a  community- 
based  setting.  States  wishing  to  provide 
for  other  services  must  identify  and 
define  each  service,  and  describe  how  it 
will  contribute  to  the  individual's  health 
and  well-being,  as  well  as  to  his  or  her 
ability  to  reside  in  the  community. 

States  may  also  request  the  authority 
to  provide  services  already  available 
through  their  State  plans,  but  in 
expanded  amount,  duration,  or  scope.  In 
80  doing,  the  State  must  identify  any 
new  service  limits  appUcable  to  these 
services  that  are  available  to  waiver- 
eligible  individuals.  The  State  also  must 
reference  the  qualifications  of  providers 
of  the  services  in  both  the  State  plan 
and  the  waiver.  Any  services  furnished 
in  excess  of  the  Umits  provided  for  in 
the  State  plan  are  considered  waiver 
services.  They  must  be  attributed  to  the 
waiver  by  including  their  costs  in  the 
aggregate  projected  expenditure  limit 
(APEL). 

Section  1915(d)(5)(C)(iii)  of  the  Act 
excludes  ICF/MR  services  from  this 
waiver  program.  In  addition,  the  types  of 
waiver  services  that  the  statute  allows 
do  not  include  habilitation  or  the  "active 
treatment"  type  of  services  that  are 
required  at  the  ICF/MR  level  of  care. 
Thus,  the  range  of  services  available 


We  are  revising  S  440.250(k).  which 
sets  forth  the  limits  on  comparability  of 
services,  to  specify  that  home  and 
community-based  services  waivers 
granted  under  section  1915(d)  of  the  Act 
must  be  limited  to  individuals  age  65  or 
older,  and  that  the  home  and 
community-based  services  provided 
under  §  440.181  need  not  be  comparable 
for  all  individuals  within  a  group. 

E.  Waiver  Requirements 

We  are  adding  a  new  subpart  H  to 
part  441,  which  states  the  requirements- 
and  limits  applicable  to  specific  services 
under  the  Medicaid  program.  Subpart  H 
sets  forth  the  requirements  for  the  State 
Medicaid  agency  to  obtain  a  Secretarial 
waiver  to  provide  for  a  wide  array  of 
home  and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined,  but  for  the  provision  of 
these  services,  to  be  likely  to  require  the 
level  of  care  furnished  in  a  NF. 

1.  Basis  and  Purpose 

We  are  adding  a  new  5  441.350  to  set 
forth  the  basis  and  purpose  of  the 
subpart.  This  section  explains  that  the 
subpart  will  set  forth  the  waiver  of 
statutory  requirements  that  permits 
States  to  offer  home  and  communify- 
based  services  not  otherwise  available 
under  Medicaid  to  individuals  age  65  or 
older  in  exchange  for  a  limit  on 
expenditures  for  certain  services 


furnished  to  individuals  in  this  age 
category. 

2.  Contents  of  a  Waiver  Request 

We  are  adding  a  new  9  441.351  to 
describe  the  requirements  for  the 
contents  of  a  waiver  request 

a.  Required  signatures.  Each  request 
for  a  waiver  under  section  1915(d)  of  the 
Act  must  be  signed  by  the  Governor,  the 
Director  of  the  Medicaid  agency  or  the 
Director  of  the  larger  State  agency  of 
which  the  Medicaid  agency  is  a 
component  or  an  official  of  the  single 
State  Medicaid  agency  to  whom  the 
authority  has  been  delegated.  Because 
this  type  of  waiver  deals  only  with  the 
Medicaid  program,  a  request  from  any 
other  agency  of  State  government  such 
as  an  Agency  on  Aging,  will  not  be 
accepted.  We  expect  that  the  request 
will  include  the  title  of  the  individual 
who  has  requested  the  waiver,  and  will 
indicate  the  name,  address  and 
telephone  number  of  an  individual 
within  the  Medicaid  agency  to  whom 
any  questions  about  the  request  may  be 
posed.  Because  inclusion  of  the  title  of 
the  individual  requesting  the  waiver  and 
the  name  of  the  contact  person  in  the 
Medicaid  agency  is  not  statutorily 
mandated,  we  are  not  including  them  as 
requirements  in  the  regulations  text 
However,  in  the  interest  of  convenience 
and  in  expediting  the  review  process, 
we  suggest  that  this  information  be 
made  available  to  HCFA. 

b.  Assurances  and  Supporting 
Documentation.  The  request  must 
contain  the  assurances  required  by 
S  441.352,  and  the  supporting 
documentation  required  by  {  441.353, 
described  below.  A  complete 
description  of  the  State's  procedures  to 
ensure  recipient  health  and  welfare 
must  be  included  with  each  waiver 
request 

c.  Statement  for  sections  of  the  Act 
Section  1915(d)(3)  of  the  Act  allows 
States  to  request  waivers  of  three 
sections  of  the  Medicaid  law:  Section 
1902(a)(1)  of  the  Act,  regarding 
Statewide  availability  of  services: 
section  ig02(a)(10)(B)  of  the  Act  relating 
to  comparability  of  services;  and  section 
1902(a)(10)(C)(i)(m)  of  the  Act 
pertaining  to  income  and  resource  rules 
appUcable  in  the  community.  We  will 
require  States  to  cleariy  indicate 
whether  or  not  they  are  requesting  a 
waiver  of  one  or  all  of  these  sections. 
States  may  request  a  waiver  of  any  one 
of  the  sections  cited  above. 

Section  1902(a)(1)  of  the  Act  requires 
that  services  furnished  under  the  State 
plan  be  available  on  a  Statewide  basis. 
However,  under  section  1915(d)  waivers, 
the  home  and  community-based  services 
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made  available  in  excess  of  those 
otherwise  fumMied  under  the  State  plan 
may  be  restricted  to  specific  geographic 
areas  within  a  State.  If  a  State  requests 
the  authority  to  waive  section  1902(a)(1) 
of  the  Act,  the  State  must  specify  the 
geographic  areas  or  political 
subdivisions  in  which  the  home  and 
community-based  services  furnished 
under  the  waiver  will  be  offered. 
Waivers  of  Statewideness  may  be  used 
only  In  regard  to  the  provision  of  home 
and  community-based  waiver  services 
not  otherwise  available  under  the  State 
plan.  They  may  not  be  used  to  restrict 
the  provision  of  services  otherwise 
available  under  the  State  plan  (for 
example,  inpatient  hospital  services, 
physicians'  services,  home  health 
services)  so  that  these  services  would  be 
available  in  lesser  amount,  duration,  or 
scope  to  individuals  age  65  or  older  than 
to  individuals  less  than  65  years  of  age. 

Section  1902(a)(10)(B)  of  the  Act 
provides  that  the  amount,  duration,  and 
scope  of  services  made  available  to  one 
individual  within  a  group  not  be  less 
than  that  made  available  to  any  other 
individual  within  that  group,  and  that 
the  medical  assistance  made  available 
to  the  medically  needy  not  be  less  than 
that  made  available  to  the  categorically 
needy.  However,  section  1915(d)  of  the 
Act  provides  that  a  State  may  make 
home  and  community-based  services 
available  to  certain  individuals  who  are 
age  65  or  older.  Therefore,  if  a  State 
wishes  to  provide  for  home  and 
community-based  services  not 
otherwise  available  under  the  State  plan 
under  a  section  1915(d)  waiver,  that 
State  must  request  a  waiver  of  section 
1902(a)(10)(B)  of  the  Act.  This  will  allow 
the  provision  of  these  services  to 
individuals  age  65  or  older  who  are 
otherwise  likely  to  require  the  level  of 
care  furnished  in  a  NF,  without  making 
these  services  available  to  the  Medicaid 
population  at  large.  Since  the  clear 
intent  of  the  statute  is  to  allow  States  to 
provide  fo:  services  not  otherwise 
available  under  the  Medicaid  State  plan, 
waiver  of  section  1902(a)(10)(B)  of  the 
Act  may  not  be  used  to  furnish  fewer 
services  or  services  lesser  in  amount, 
duration,  or  scope  to  the  target 
population  than  would  be  available  to 
individuals  less  than  85  years  of  age  or 
to  individuals  age  65  years  or  older  who 
are  not  included  in  the  group  eligible  for 
waiver  services. 

Section  1915(d)(3)  of  the  Act  also 
allows  a  State  to  request  waiver  of 
section  1902(a)(10)(C)(i)(III)  of  the  Act  to 
allow  the  application  of  institutional 
deeming  rules,  rather  than  community 
deeming  rules,  to  medically  needy 
individuals  under  the  waiver.  (The 


application  of  institutional  deeming 
rules  means  that  income  and  resources 
are  generally  not  deemed  to  the 
recipient  from  the  spouse,  thus  making 
an  individual  eligible  for  Medicaid  who 
might  not  otherwise  quaHfy,  based  on 
the  income  and  resources  of  the  spouse.) 
This  in  turn  allows  States  to  cover  under 
the  waiver,  medically  needy  individuals 
who  are  not  eligible  for  waiver  services 
under  the  usual  community  deeming 
rules,  but  who  are  eligible  under 
institutional  rules.  This  waiver  of 
deeming  rules  may  be  applied  only  to 
individuals  who  receive  home  and 
community-based  wdiver  services.  This 
waiver  of  deeming  rules  is  not 
applicable  to  individuals  age  65  or  older 
who  reside  in  a  community-based 
setting,  but  do  not  require  or  receive 
waiver  services  to  maintain  community 
residence  status. 

d.  Identification  of  Services.  In 
requesting  a  waiver  under  this 
subsection,  the  State  must  identify  all 
services  available  to  individuals  under 
the  approved  State  plan.  If  there  are  any 
limitations  on  these  services,  these 
should  be  set  forth  as  well.  The  State 
piust  identify  and  describe 'each  service 
specified  in  9  440.181  to  be  furnished 
under  the  waiver,  and  any  additional 
home  and  community-based  service  that 
it  intends  to  furnish.  If  the  State  intends 
to  provide  for  additional  services  not 
specified  in  the  statute,  the  State  must 
explain  how  each  additional  service  will 
contribute  to  the  health  and  well-being 
of  the  recipients  and  to  their  ability  to 
reside  in  a  community-based  setting. 

e.  Recipients  Served.  In  accordance 
with  section  1915(d)(2)(B)  of  the  Act,  the 
request  must  indicate  that  home  and 
community-based  services  will  be  made 
available  only  to  those  Medicaid 
recipients  who  are  age  65  or  older,  and 
who  are  determined  by  the  State  to  be 
likely  to  require  the  level  of  care  in  a 
NF,  the  cost  for  which  will  be  borne  by 
Medicaid.  (The  term  NF  does  not 
include  services  furnished  in  an  ICF  for 
the  mentally  retarded.) 

To  prevent  duplication  of  services. 
FFP  will  not  be  available  for  section 
1915(d)  waiver  services  furnished  to 
individuals  while  they  are  inpatients  of 
a  hospital.  NF,  or  ICF/MR.  A  State 

requesting  a  waiver  under  section  

1915(d)  of  the  Act  must  assure  that  FFP 
will  not  be  claimed  for  services  in  these 
settings. 

f.  Plan  of  Care.  Section  1915(d)(1)  of 
the  Act  provides  that  waiver  services  be 
furnished  under  a  written  plan  of  care. 
We  willTequire  that  a  written  plan  of 
care  based  on  an  assessment  of  the 
individual's  health  and  welfare  needs  be 
developed  by  a  qualified  individual  for 


each  recipient  under  the  waiver.  A  plan 
of  care  must  describe  the  services  to  be 
furnished,  their  frequency,  and  the  type 
of  provider  who  will  furnish  them.  The 
qualifications  of  an  individual 
responsible  for  the  development  of  a 
plan  of  care,  a  description  of  the  process 
by  which  a  plan  of  care  is  developed, 
and  a  copy  of  the  plan  of  care  format 
must  be  included  with  each  State's 
waiver  application.  FFP  will  not  be 
available  for  services  furnished  before 
the  development  of  a  written  plan  of 
care. 

To  ensure  that  a  plan  of  care  is 
adequate  to  meet  the  needs  of  a 
recipient,  as  well  as  to  ensure  that  the 
Medicaid  agency  is  able  to  keep  an 
ongoing  account  of  projected 
expenditures,  we  will  require  that  a 
written  plan  of  care  be  approved  by  the 
Medicaid  agency.  In  States  in  which  an 
umbrella  agency  (that  is,  the  larger  State 
agency  of  which  the  Medicaid  agency  is 
a  component)  is  designated  as  the 
Medicaid  single  State  agency,  plans  of 
care  must  be  approved  by  that 
subcomponent  of  the  agency  that 
actually  administers  the  Medicaid 
program.  This  requirement  ensures  that 
approval  is  made  by  someone  who  has  a 
working  knowledge  and  a  close 
involvement  with  the  Medicaid  program. 
We  consider  this  requirement  met. 
however,  when  an  employee  of  the 
Medicaid  agency  prepares  a  plan  of  care 
and  authorizes  its  implementation, 
g.  Medicaid  Agency  Review.  The 
agency's  request  must  contain  an 
assurance  that  the  agency  will  maintain 
and  exercise  its  authority  to  review,  at  a 
minimum,  a  valid  statistical  sample  of 
each  month's  plans  of  care.  When  the 
services  in  a  plan  do  not  comport  with 
the  stated  disabilities  and  needs  of  the 
recipient,  we  will  require  that  the 
agency  implement  immediate  corrective 
action  procedures  to  ensure  that  the 
needs  of  the  recipient  are  adequately 
addressed. 

h.  Groups  Served.  The  waiver  request 
must  include  a  description  of  the  group 
or  groups  of  individuals  to  whom  the 
services  will  be  offered. 

i.  Assurance  Regarding  Amount 
Expended.  In  accordance  with  section 
1915(d)(5)(A)  of  the  Act.  the  State  must 
provide  an  assurance  that  the  total 
amount  expended  by  the  State  under  the 
plan  for  individuals  age  65  or  older 
during  a  waiver  year  for  medical 
assistance  with  regard  to  NF,  home 
health,  private  duty  nursing,  personal 
care,  and  home  and  community-based 
services  described  in  55  440.180  and 
440.181  and  furnished  as  an  alternative 
to  NF  care  will  not  exceed  the  APEL 
defined  in  S  441.354. 


■ 

Federal  Regiater  /  Vol.  57.  No.  126  /  Tuesday.  June  30.  1992  /  Rules  and  Regulations 


29147 


3.  Required  State  Assurances 

In  order  to  comply  with  the 
requirements  contained  in  section 
1915(d)(2)  of  the  Act.  we  are  adding  a 
new  S  441.352  to  require  States  to  make 
the  following  assurances,  as  part  of  a 
waiver  application. 

a.  Health  and  Welfare.  Section 
1915(d)(2)(A)  of  the  Act  requires  States 
to  assure  that  necessary  safeguards 
have  been  taken  to  protect  the  health 
and  welfare  of  the  recipients  of  services. 
States  must  assure  that — (i)  adequate 
standards  for  all  types  of  providers  that 
furnish  services  under  the  waiver  are 
met:  (ii)  the  standards  of  any  State 
licensure  or  certiHcation  requirements 
are  met  for  services  or  for  individuals 
furnishing  services  under  the  waiver; 
(iii)  all  facilities  covered  by  section 
1616(e)  of  the  Act.  in  which  home  and 
community-based  services  are 
furnished,  arc  in  comphance  with 
applicable  State  standards  that  meet  the 
requirements  of  45  CFR  part  1397  for 
board  and  care  facilities;  and  (iv)  a 
physician  will  review  the  need  for 
continuance  of  any  psychotropic  drugs 
prescribed  for  purposes  of  behavior 
control,  at  least  every  30  days.  (Note: 
This  requirement  is  supported  by  the 
requirement  set  forth  at  section 
1919(c)(1)(D)  of  the  Act  for  nursing  home 
reform.) 

b.  Financial  Accountability.  The  State 
must  assure  financial  accountabiUty  for 
funds  expended  for  home  and 
community-based  services.  The  State 
must  provide  for  an  independent  audit 
of  its  waiver  program  (except  as  HCFA 
may  otherwise  specify  for  particular 
waivers),  and  maintain  and  make 
available  to  HHS,  the  Comptroller 
General,  or  other  designees,  appropriate 
financial  records  documenting  the  cost 
of  services  furnished  under  the  waiver, 
including  reports  of  any  independent 
audits  conducted.  The  performance  of  a 
single  financial  audit  in  accordance  with 
the  Single  Audit  Act  of  1984  (Pub.  L  98- 
502.  enacted  on  October  19, 1964)  is 
deemed  to  satisfy  the  requirement  for  an 
independent  audit. 

c.  Evaluation  of  Need.  Under  section 
1915(d)  of  the  Act,  waiver  services  are 
limited  to  individuals  age  65  or  older 
who  have  been  determined,  but  for  the 
provision  of  these  services,  to  be  likely 
to  require  the  level  of  care  furnished  in  a 
NF,  the  cost  for  which  can  be  paid  under 
the  State  plan.  Therefore,  when 
sutMnitting  a  waiver  request,  the  State 
must  assure  that  it  will  provide  for  an 
evaluation  (and  periodic  reevaluations) 
of  the  need  for  the  level  of  care 
furnished  in  a  NF,  when  there  is  a 
reasonable  indication  that  individuals 
are  likely  to  require  these  services  in  the 


near  future,  but  for  the  availability  of 
home  and  community-based  services. 
We  will  require  that  States  provide  for 
an  initial  evaluation  of  level  of  care 
before  the  provision  of  home  and 
community-based  services  under  a 
waiver.  To  ensure  the  consistent 
application  of  level  of  care  criteria,  we 
also  will  require  that  the  procedures  and 
criteria  used  to  assess  level  of  care  for 
potential  waiver  recipients  be  at  least  as 
stringent  as  any  existing  State 
procedures  applicable  to  Individuals 
entering  a  NF.  We  considered  requiring 
States  to  include  a  health  professional 
(that  is,  a  physician  or  registered  nurse) 
on  the  team  which  determines  level  of 
care.  We  considered  this  option  because 
we  anticipated  that  recipients  under  this 
program  would  have  a  level-of-care 
need  that  could  only  be  properly 
evaluated  by  a  health  care  professionaL 
Instead,  we  are  requesting  public 
comment  on  this  issue. 

To  ensure  that  an  individual  continues 
to  meet  one  of  the  required  levels  of 
care  specified  in  the  statute,  we  further 
mandate  a  periodic  reevaluation  of  the 
level  of  care.  However,  in  no  case  can 
the  period  of  reevaluation  of  level  of 
care  extend  beyond  1  year. 

d.  Expenditures.  The  agency  must 
assure  that  the  total  amount  expended 
by  the  State  for  medical  assistance  with 
respect  to  NF,  home  health,  private  duty 
nursing,  personal  care  services,  home 
and  community-based  services 
furnished  under  a  section  1915(c)  waiver 
granted  under  subpart  G  of  part  441  to 
individuals  age  65  or  older,  and  the 
home  and  conimunity-based  services 
approved  and  furnished  under  this 
section  1915(d)  waiver  for  individuals 
age  65  or  older  during  a  waiver  year  will 
not  exceed  the  APEL 

e.  Reporting.  Consistent  with  section 
1915(d)(2)(C)  of  the  Act.  each  State  that 
requests  a  waiver  under  section  1915(d) 
of  the  Act  must  assure  that  it  will 
furnish  specific  information  to  the 
Secretary  annually,  consistent  with  a 
reasonable  data  collection  plan  that  will 
be  developed  by  HCFA,  This 
information  must  include  data  on  the 
impact  of  the  waiver  on  the  type, 
amount,  and  cost  of  medical  assistance 
provided  for  under  the  State  plan,  and 
on  the  health  and  welfare  of  the 
recipients.  Reporting  on  the  "cost"  of 
medical  assistance,  although  not 
statutorily  required,  is  essential  to 
determine  whether  the  State  may  have 
exceeded  the  APEL  on  services  for 
which  FFP  is  available. 

14.  Supporting  Documentation  Required 

We  are  adding  a  new  $  441.353  to 

describe  the  supporting  documentation 
required  under  the  waiver. 


a.  Health  and  Welfare.  As  previously 
discussed,  we  are  requiring  the  State  to 
assure  that  adequate  standards  exist  for 
each  provider  of  services  under  the 
waiver,  and  that  all  provider  standards 
will  be  met 

Section  441.353(a)  requires  that  copies 
of  provider  qualifications  or  standards 
for  each  service  to  be  offered  under  the 
waiver  be  included  as  part  of  the  State's 
waiver  request.  These  quaUfications  or 
standards  must  be  reasonably  related  to 
the  skills  required  for  delivery  of  the 
waiver  services.  The  State  must  also 
describe  the  administrative  oversight 
mechanisms  it  will  use  to  ensure  quality 
of  care.  FFP  will  not  be  available  for 
services  furnished  by  providers  or  in 
facilities  that  do  not  meet  the  standards 
set  forth  in  the  waiver  request 

b.  Financial  Accountability.  In 

S  441.353(b).  we  are  requiring  the  State 
to  describe  the  records  and  information 
that  will  be  maintained  by  the  agency 
and  by  providers  of  services  to  support 
financial  accountability,  and  to  provide 
information  regarding  how  the  State  will 
meet  the  requirement  for  financial 
accountability.  We  are  also  requiring  an 
explanation  of  how  the  State  will  assure 
that  there  is  an  audit  trail  (that  is. 
supporting  records)  for  State  and 
Federal  funds  expended  for  section 
1915(d)  home  and  community-based 
waiver  services.  In  addition.  States  with 
an  approved  Medicaid  Management 
Information  System  (MMIS)  must  use 
this  system  to  process  individual  claims 
data  and  thus  account  for  funds 
expended  for  services  under  the  waiver. 
We  are  specifically  requesting  public 
comment  on  this  provision,  as  well  as 
any  suggestions  for  alternative  systems 
that  would  improve  the  accounting  for 
funds  expended  for  waiver  services. 

c.  Evaluation  and  Reevaluation  of 
Recipients '  Level  of  Care.  Under 

S  441.353(c),  we  are  requiring  the  State 
agency  to  provide  a  description  of  the 
agency's  plan  for  all  evaluations  and 
reevaluations  of  the  level  of  care 
required  by  recipients  under  the  waiver. 
This  plan  must  include  a  description  of 
the  qualifications  of  the  individuals  who 
will  make  these  evaluations  and  the 
criteria  under  which  the  evaluation  will 
be  judged.  A  copy  of  the  written 
assessment  instruments  (forms  and 
criteria  that  wiU  be  used  in  the  level  of 
care  determinations)  and  the  agency's 
procedure  to  assure  the  maintenance  of 
written  documentation  on  all 
evaluations  and  reevaluations  and 
copies  of  the  forms  to  be  used  must  be 
included  with  the  waiver  request.  In 
accordance  with  regulations  at  45  CFR 
part  74,  written  documentation  of  all 
evaluations  and  reevaluations  must  be 
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maintained  for  a  minimum  period  of  3 
years.  The  request  must  also  include  an 
indication  of  when  the  initial  evaluation 
will  be  performed  the  frequency  of 
reevaluations.  and  the  procedures  and 
criteria  used  for  evaluation  and 
reevaluation  of  waiver  recipients,  which 
must  be  the  same  or  more  stringent  (at 
the  State's  option)  than  those  used  for 
individuals  served  in  NFs. 

d.  Alternatives  to  Institutional  Care. 
Section  1915(d)(2)(C]  of  the  Act  provides 
that  individuals  determined  to  be  likely 
to  require  the  level  of  care  furnished  in  a 
NF  be  informed  of  feasible  alternatives 
to  institutional  care  if  alternatives  are 
available  under  a  waiver  and  be 
allowed  to  choose  among  them. 
Therefore,  we  are  requiring  at 
§  441.353(d)  that  when  a  recipient  is 
determined  to  meet  the  level  of  care 
criteria  for  NF  care,  the  State  must 
inform  the  recipient  or  his  or  her  legal 
representative  of  any  feasible 
alternatives  under  the  waiver  and  be 
given  the  choice  of  either  institutional  or 
home  and  community-based  services.  A 
description  of  the  agency's  plan  for 
informing  eligible  recipients  of  these 
alternative  services  must  be  submitted 
to  HCFA.  A  State  requesting  a  waiver 
must  provide  for  HCFA  review  a  copy  of 
the  forms  that  will  be  used  to  document 
recipient  freedom  of  choice. 

We  are  also  requiring  that  the  State 
must  permit  the  recipient  to  choose 
among  providers  of  both  waiver  and 
State  plan  services.  An  individual's 
election  to  receive  home  and 
community-based  services  under  a 
waiver  does  not  relieve  the  State  from 
the  requirements  of  section  1902(a)(23) 
of  the  Act,  regarding  free  choice  of 
providers.  Therefore,  a  waiver  recipient 
must  be  permitted  free  choice  of  all 
qualified  providers  of  each  service  for 
which  he  or  she  is  eligible  (whether  the 
service  is  provided  under  the  State  plan 
or  the  waiver),  and  the  State  must  allow 
any  person  or  entity,  qualified  to  furnish 
a  service  (under  the  State  plan  or  the 
waiver),  who  elects  to  furnish  that 
service,  to  become  a  Medicaid  provider 
of  that  service.  The  Medicaid  agency 
must  provide  an  opportunity  for  a  fair 
hearing,  under  42  CFR  part  431.  subpart 
E.  to  recipients  who  are  not  given  the 
choice  of  home  or  community-based 
services  as  an  alternative  to  institutional 
care  in  a  NF  or  who  are  denied  the 
service(s)  or  the  provider(8)  of  their 
choice. 

To  provide  individuals  with  the  choice 
between  institutional  and  home  and 
community-based  services,  both  types  of 
care  must  actually  be  available  in  the 
State,  or  the  "choice"  becomes 
meaningless.  The  statute  recognizes  that 


home  and  community-based  services  of 
the  type  required  by  a  particular 
individual  may  not  be  available.  It 
therefore  specifies  that  the  State  need 
only  present  this  option  "if  available 
under  the  waiver."  This  exception  is  not 
made  for  the  provision  of  institutional 
care.  We  have  considered  requiring  a 
State  requesting  a  waiver  under  section 
1915(d)  of  the  Act  to  provide  evidence  of 
sufficient  capability  of  serving 
individuals  in  an  institution  (who  may 
qualify  for  and  elect  institutional 
services).  This  evidence  would  include 
data  pertaining  to  the  number  of 
individuals  on  waiting  lists  for 
Institutional  care,  and  the  length  of  time 
between  application  and  admission  to 
NF  care.  We  have  decided  against  this 
requirement  at  the  present  time. 
However,  we  specifically  request  public 
comment  on  the  issue  of  the  necessity  of 
the  maintenance  of  adequate 
institutional  capacity  in  the  presence  of 
a  waiver  to  serve  the  number  of 
individuals,  including  persons  under  age 
65.  who  may  reasonably  be  expected  to 
qualify  for  and  choose  institutional  care. 

e.  Post-Eligibility  Treatment  of 
Income.  We  are  requiring  at  §  441.353(e) 
that  the  State  must  explain  how  the 
agency  will  apply  the  applicable 
provisions  regarding  the  post-eligibility 
treatment  of  income  and  resources  of 
those  individuals  receiving  home  and 
community-based  services  who  are 
eligible  under  a  special  income  level. 


5.  Aggregate  Projected  Expenditure 
Limit 

We  are  adding  a  new  §  441.354  to 
describe  the  aggregate  projected 
expenditure  limit  (APEL).  To  ensure  that 
FFP  is  properly  claimed  for  waiver  and 
other  State  plan  services  included  in  the 
statutory  expenditure  limit,  we  will 
require  each  State  to  include  in  its 
waiver  request  a  description  of  the 
methodology  to  be  used  to  maintain 
appropriate  documentation  of  service 
expenditures.  To  receive  payment  for 
waiver  services  under  section  1915(d)  of 
the  Act,  we  will  require  that  claims  be 
documented  as  they  are  for  any  other 
Medicaid  service.  This  documentation 
will  typically  include  the  date  of  service; 
name  of  recipient;  name  and  Medicaid 
identification  number  of  the  provider 
agency  and  person  furnishing  the 
service;  nature,  extent  or  units  of 
service  furnished;  and  the  place  of 
service.  The  use  of  other  documentation, 
such  as  time  studies,  random  moment 
studies,  or  cost  allocation  plans,  will  not 
be  considered  sufficient  as  a  basis  for 
claiming  FFP  at  the  service  match  rate. 

Section  1915(d)(5)(A)  of  the  Act 
requires  that  if  a  State  has  a  waiver 
approved  under  this  subsection,  the 


total  amount  expended  for  medical 
assistance  with  respect  to  NF  services, 
and  home  and  community-based 
services  for  individuals  age  65  or  older 
during  a  waiver  year  may  not  exceed  an 
amount  determined  by  a  formula  set 
forth  in  the  statute.  This  amount  is 
determined  by  inflating  the  State's 
expenditures  for  these  services  during  a 
base  year  by  a  fixed  percentage  or  by 
certain  demographic  and  market  basket  ■ 
indices.  For  States  that  have  reported 
these  expenditures  on  the  basis  of  age, 
the  statute  sets  the  base  year  as  "the 
most  recent  year  (ending  before  the  date 
of  enactment  of  this  subsection)  for 
which  actual  final  expenditures  under 
this  title  have  been  reported  to,  and 
accepted  by,  the  Secretary."  Since 
Public  Law  100-203  was  enacted  on 
December  22, 1987.  the  "most  recent 
year"  ending  before  enactment  was 
Federal  fiscal  year  (FFY)  1987  (that  is. 
October  1, 1986  through  September  30. 
1987).  States  that  did  not  report 
expenditures  on  the  basis  of  age 
categories  must  use  as  their  base  year 
FFY  1989  (that  is.  October  1. 1988 
through  September  30, 1989). 

To  maintain  consistency  between 
base  years  and  waiver  reporting  years, 
we  will  require  all  waivers  under 
section  1915(d)  of  the  Act  to  begin  and 
end  on  the  same  dates  as  a  FFY.  In 
addition,  to  prevent  the  confusion  that 
would  inevitably  arise  if  a  waiver  were 
to  be  approved  with  an  effective  date 
that  has  already  passed,  we  will  require 
that  all  waivers  under  this  section  be 
approved  with  prospective 
implementation  dates. 

For  States  with  section  1915(d) 
waivers  currently  in  effect,  the  APEL  for 
the  waiver  year  that  coincides  with  FFY 
1990,  and  each  succeeding  waiver  year 
will  be  determined  as  If  the  regulations 
had  been  published  on  October  1. 1989. 
The  decision  to  retroactively  apply  the 
maximum  limit  afforded  by  the 
computation  of  the  APEL.  rather  than  to 
make  it  effective  upon  issuance  of  the 
regulation,  is  discretionary.  We  do  not 
believe  it  is  equitable  to  financially 
disadvantage  any  State  participating  in 
this  program  because  of  a  delay  in 
publishing  the  regulation.  We  believe  it 
is  not  in  the  best  interest  of  the  program 
to  restrict  States  where  an  approved 
section  1915(d)  waiver  is  in  operation  to 
annual  funding  Increases  of  7  percent 
instead  of  a  higher  limit  that  could  be 
afforded  under  this  regulation. 

We  will  treat  the  effective  dates  for 
amendments  to  approved  waivers  under 
section  1915(d)  of  the  Act  differently 
from  the  effective  dates  for  initial 
waivers.  A  State  wishing  to  amend  an 
approved  waiver  under  section  1915(d) 
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of  the  Act  may  request  that  the  waiver 
modifications  be  made  effective 
retroactive  to  the  Hrst  day  of  the  waiver 
year  in  which  the  amendment  is 
submitted,  except  when  the  amendment 
includes  a  substantive  change  in  the 
program,  for  example,  when  additional 
services  under  the  waiver  are  added,  or 
changes  are  made  in  the  qualifications 
of  service  providers.  Approval  of  a 
retroactive  effective  date  for 
amendments  to  approved  waivers  will 
remain  discretionary  with  HCFA. 
Amendments  that  propose  substantive 
changes,  for  example,  those  that  change 
the  target  population  eligible  to  receive 
waiver  services,  add  additional  services, 
or  change  the  qualifications  of  the 
service  providers,  will  only  be  given 
prospective  effective  dates;  however, 
these  dates  need  not  coincide  with  the 
start  of  the  next  FTT.  However, 
consideration  will  be  given  to  a  State's 
preference  in  this  regard. 

States  are  not  required  to  furnish  each 
service  listed  in  section  1915(d)(5)(A)  of 
the  Act,  unless  the  service  is  made 
available  imder  the  State  plan  to 
equivalent  eligibility  groups  of 
individuals  under  age  65.  Similarly, 
section  1915(c)  waiver  services 
furnished  to  individuals  who  would 
otherwise  require  care  in  an  ICF/MR  or 
hospital  will  not  be  included  in  the 
expenditure  limit.  However,  section 
1915(c)  waiver  services  furnished  to 
individuals  age  65  or  older  who  would 
otherwise  require  care  in  a  NF 
(including  a  NF  which  qualifies  as  an 
IMD  when  the  State  plan  provides  for 
services  to  individuals  age  65  or  older 
who  are  in  an  IMD)  must  be  included  in 
the  expenditure  ceiling. 

Section  1915(d)(5)(B)  of  the  Act 
prescribes  a  methodology  by  which  the 
aggregate  ex]}enditure  limit  is  to  be 
calculated.  This  limit  is  to  be  projected 
as  the  sum  of: 

(a)  The  aggregate  amount  of  the 
State's  medical  assistance  under  title 
XIX  for  NF  services  furnished  to 
individuals  who  have  attained  the  age  of 
65  for  the  base  year  increased  by  a 
percentage  which  is  equal  to  the  lesser 
of  7  percent  times  the  number  of  years 
(rounded  to  Ihe  nearest  quarter  of  a 
year)  beginning  after  the  base  year  and 
ending  at  the  end  of  the  waiver  year 
involved,  or  the  sum  of — 

(i)  The  percentage  increase  (based  on 
an  appropriate  maiicet  basket  index 
representing  the  costs  of  elements  of 
these  services)  between  the  beginning  of 
the  base  year  and  the  beginning  of  the 
waiver  year  involved,  plus 

(ii)  The  percentage  increase  in  the 
number  of  residents  in  the  State  who 
have  reached  age  65,  between  the 
beginning  of  the  base  year  and  the 


beginning  of  the  waiver  year  involved, 
plus 

(iii)  2  percent  for  each  year  (rounded 
to  the  nearest  quarter  of  a  year) 
beginning  after  the  base  year  and  ending 
at  the  end  of  the  waiver  year. 

(b)  The  aggregate  amount  of  the 
State's  medical  assistance  under  title 
XIX  for  home  and  community  based 
services  for  individuals  who  have 
reached  age  65  for  the  base  year 
increased  by  a  percentage  that  is  equal 
to  the  lesser  of  7  percent  times  the 
number  of  years  (rounded  to  the  nearest 
quarter  of  a  year)  beginning  after  the 
base  year  and  ending  at  the  end  of  the 
waiver  year  involved  or  the  sum  of — 

(i)  The  percentage  increase  (based  on 
an  appropriate  market  basket  index 
representing  the  costs  of  elements  of 
these  services)  between  the  beginning  of 
the  base  year  and  the  beginning  of  the 
waiver  year  involved,  plus 

(ii)  The  percentage  increase  In  the 
number  of  residents  in  the  State  who 
have  reached  age  65,  between  the 
beginning  of  the  base  year  and  the 
beginning  of  the  waiver  year  involved, 
plus 

(iii)  2  percent  for  each  year  (rounded 
to  the  nearest  quarter  of  a  year) 
beginning  after  the  base  year  and  ending 
at  the  end  of  the  waiver  year. 

On  the  date  on  which  final  regulations 
become  effective,  any  reference  to  "the 
lesser  of  7  percent"  will  be  deemed  to  be 
a  reference  to  "the  greater  of  7  percent." 
in  accordance  with  section  1915(d)(5)(B) 
of  the  Act 

The  statute  requires  that  the 
expenditure  limit  be  calculated  using 
data  from  a  base  year.  We  believe  that 
the  best  source  of  Medicaid  expenditure 
data  is  Form  HCFA  64.  This  is  the  form 
each  State  must  use  to  claim  FFP.  The 
form  identifies  the  major  categories  of 
Medicaid  expenditures,  but  does  not 
identify  expenditures  by  age  category. 
Therefore,  we  will  adjust  the 
appropriate  categories  of  expenditures 
reported  on  Form  HCFA  64  by  a  ratio  of 
expenditures  for  that  category  of  service 
as  reported  on  Form  HCFA  2082  for  the 
same  year.  (Form  HCFA  2082  is  an 
annual  statistical  reporting  form  that 
captures  cost  and  utilization  data  for 
Medicaid  services,  based  on  the  date  of 
payment  for  the  services.)  We  will 
calculate  this  ratio  as  the  total  amount 
reported  on  Form  HCFA  2082  that  the 
State  has  expended  for  specific  service 
categories  for  individuals  age  65  or 
older,  divided  by  the  total  expenditures 
reported  by  the  State  for  that  service  for 
the  entire  Medicaid  population.  States 
will  be  able  to  calculate  initial 
projections  based  on  data  they  submit  to 
HCFA.  HCFA  wUl  calculate  final 
projections  after  all  final  adjustments 


have  been  made  for  the  fiscal  (base) 
year. 

To  calculate  the  market  basket  index 
for  NF  services  furnished  to  individuals 
age  65  or  older,  we  will  use  the  SNF 
Input  Price  Index  used  in  the  Medicare 
program.  The  index  to  be  used  is 
identified  as  the  third  quarter  data 
available  from  HCFA's  Office  of 
National  Cost  Estimates  in  August 
preceding  the  start  of  the  fiscal  year.  We 
believe  this  is  in  keeping  with 
Congressional  intent  to  meld  the  SNF 
and  ICF  levels  of  care  into  a  single 
category  of  "nursing  facility"  as 
evidenced  by  section  4211  of  Public  Law 
100-203.  which  became  effective  on 
October  1. 1990. 

To  calculate  the  percentage  increase 
in  the  number  of  residents  in  the  State 
who  have  reached  the  age  of  65,  we  will 
use  the  number  of  aged  Medicare 
beneficiaries  in  the  State,  equal  to  the 
Mid-Period  Enrollment  in  the  Hospital 
Insurance  (HI)  or  Supplementary 
Medical  Insurance  (SMI)  programs  in 
that  State  for  July  1  preceding  the  start 
of  the  fiscal  year.  We  have  chosen  the 
July  1  date  because  it  represents  the 
latest  date  for  which  data  would  be 
available  prior  to  the  inception  of  a 
waiver  year  (which  would  start  on 
October  1).  llius,  for  example,  the 
number  of  aged  Medicare  beneficiaries 
for  fiscal  year  1991  would  be  determined 
as  of  July  1, 1990. 

Section  1915(d)(5)(B)(iii)  of  the  Act 
requires  the  Secretary  to  develop  a 
method  for  projecting,  on  a  State- 
specific  basis,  the  percentage  increase  in 
the  number  of  residents  in  each  State 
who  are  over  75  years  of  age  for  any 
period-  We  will  use  the  same  HI  and 
SMI  data  to  calculate  these  increases  as 
are  used  to  calculate  the  number  of 
individuals  who  have  attained  the  age  of 
65.  Readers  should  note,  however,  that 
although  the  number  of  individuals  who 
are  over  age  75  will  be  calculated,  these 
data  will  not  be  reflected  in  the 
computation  of  the  APEL,  because  the 
statute  specifies  that  only  data 
pertaining  to  individuals  age  65  or  older 
be  used  in  this  computation 

We  are  unable  to  identify  a  common 
market  basket  for  home  health  care, 
personal  care  services,  private  duty 
nursing  services,  and  services  furnished 
under  a  home  and  community-based 
services  waiver.  Since  these  types  of 
services,  when  furnished  to  a  similar 
population  (that  is.  individuals  age  65  or 
older),  tend  to  include  the  same  core 
elements  and  include  services  furnished 
by  individuals  with  similar  occupations, 
we  will  use  as  a  market  basket  index 
the  Home  Health  Agency  Input  Price 
Index  used  in  the  Medicare  program  and 
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published  periodically  in  the  Federal 
Register. 

To  establish  the  aggregate  amount  of 
the  State's  medical  assistance  under  a 
State's  Medicaid  program  for  home  and 
community-based  services  (defined  by 
the  statute  to  include  home  health  care, 
personal  care  services,  private  duty 
nursing  services,  and  services  furnished 
under  a  home  and  community-based 
services  waiver),  furnished  to 
individuals  65  years  of  age  or  older 
during  the  base  year,  we  will  adjust  the 
amount  reported  by  the  State  on  Form 
HCFA  64  for  the  base  year  period  for 
home  health  services  by  the  ratio  of 
expenditures  for  home  health  services 
for  the  aged  to  total  expenditures  for 
home  health  services,  as  reported  on 
Form  HCFA  2082  for  the  same  period. 
On  these  forms,  the  category  of  "home 
health  services"  is  intended  to  include 
expenditures  for  home  health  care, 
personal  care,  and  home  and 
community-based  services.  States  may 
report  expenditures  for  private  duty 
nursing  services  either  in  the  category  of 
"home  health"  or  in  the  generic  category 
of  "other"  services.  Therefore,  States 
that  report  private  duty  nursing 
expenditures  in  the  "other"  category 
should  notify  us  of  this  fact  at  the  time 
the  waiver  is  submitted,  and  include  an 
estimate  of  the  amount  of  Medicaid 
expenditures  for  this  service  to  be 
included  in  the  base  year  calculations  of 
the  expenditure  limit  projections. 

We  recognize  that  many  of  these  data 
will  not  be  available  at  the  time  of 
expenditure.  Therefore,  we  expect 
States  to  malce  their  best  estimates 
based  on  available  data,  with  a 
retrospective  accoimting  and  adjustment 
occurring  when  all  the  data  become 
known. 

To  calculate  the  projected  expenditure 
limit  for  each  year  of  a  State's  waiver, 
we  are  incorporating  the  following 
formula  into  the  regulations; 

APEL=Px(l-^-Y)-♦-Vx(l-^Z),  where 
P=The  aggregate  amount  of  the  State's 
medical  assistance  under  title  XIX  for 
SNF  and  ICF  (NF  effective  October  1. 
1990)  services  furnished  to  individuals 
who  have  reached  the  age  of  65.  defined 
as  the  total  medical  assistance  payments 
(Federal  and  State)  reported  on  line  6  of 
Form  HCFA  64  (as  adjusted)  for  SNF 
services,  ICF-other  services,  and  mental 
health  facility  services  for  the  base  year, 
muJtiplied  by  the  ratio  of  expenditures 
for  SNF  and  ICF-other  services  for  the 
aged  to  total  expenditures  for  these 
services  as  reported  on  Form  HCFA  2082 
for  the  base  year. 


Q=The  market  basket  index  for  SNF  and  ICF 
[NF  effective  October  1. 1990)  services 
for  the  waiver  year  involved,  defined  as 
the  total  SNF  Input  Price  Index  used  in 
the  Medicare  program,  identified  as  the 
third  quarter  data  available  from  HCFA's 
Office  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year. 
R=The  SNF  Input  Price  Index  for  the  base 

year. 
S=The  number  of  residents  in  the  State  in 
the  waiver  year  involved  who  have 
reached  age  65,  defined  as  the  number  of 
aged  Medicare  beneficiaries  in  the  State, 
equal  to  the  Mid-Period  Enrollment  in  HI 
or  SMI  in  that  Slate  on  July  1  preceding 
the  start  of  the  fiscal  year. 
T=The  number  of  aged  Medicare 
beneficiaries  in  the  State  who  are 
enrolled  in  either  the  HI  or  SMI  programs 
in  the  base  year,  as  defined  in  S.  above. 
U=The  number  of  years  beginning  after  the 
base  year  and  ending  on  the  last  day  of 
the  waiver  year  involved. 
V=The  aggregate  amount  of  the  State's 

medical  assistance  under  title  XIX  in  the 
base  year  for  home  and  community- 
based  services  for  individuals  who  have 
reached  age  65.  defined  as  the  total 
medical  assistance  payments  (Federal 
and  State)  reported  on  line  6  of  Form 
HCFA  64  (as  adjusted)  for  home  health, 
personal  care  and  home  and  community- 
based  services  waivers,  which  provide 
care  as  an  alternative  to  SNF  or  ICF  (NF 
effecUve  October  1. 1990)  services, 
increased  by  an  estimate  (acceptable  to 
HCFA)  of  expenditures  for  private  duty 
nursing  services,  multiplied  by  the  ratio 
of  expenditures  for  home  health  services 
for  the  aged  to  total  expenditures  for 
home  health  services,  as  reported  on 
Form  HCFA  2082,  for  the  base  year. 
W=The  market  basket  index  for  home  and 
community-based  services  for  the  waiver 
year  involved,  defined  as  the  Home 
Health  Agency  Input  Price  Index,  used  in 
the  Medicare  program,  identified  as  the 
third  quarter  data  available  from  HCFA's 
Office  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year. 
X=The  Home  Health  Agency  Input  Price 

Index  for  the  base  year. 
Y=The  greater  of— 

(U  X  .07).  or  (Q/R)  - 1  -t-  (S/T)  - 1  -»-  (U  X  .02). 
Z=The  greater  of— 
(UX.07).  or  (W/X)-l-l-(S/T)-l-»-(Ux.02). 

Under  this  methodolo^,  the 
expenditure  limitation  will  be  the 
greater  of  the  amount  calculated  under 
this  formula,  or  7  percent  times  the 
number  of  years  beginning  after  the 
base  year  and  ending  at  the  end  of  the 
waiver  year.  A  separate  calculation  will 
be  made  for  each  year  of  the  waiver. 

FFP  is  available  in  expenditures  for 
NF,  home  health,  personal  care,  private 
duty  nursing  services  furnished  to 
individuals  age  65  or  older,  and  home 
and  community-based  waiver  services 
furnished  to  individuals  age  65  or  older 
under  section  1915(d)  and  services 


furnished  under  a  section  l»15(c)  waiver 
to  individuals  age  65  or  older  as  an 
alternative  to  care  in  an  NF  up  to  the 
APEL,  calculated  in  accordance  writh  the 
formula  above.  Should  a  State  exceed 
the  APEL,  it  may  no  longer  claim  FFP  for 
these  services  for  this  population  for  the 
remainder  of  the  FFY.  However,  the 
State  may  not  diminish  or  refuse  to 
furnish  services  included  in  its  Medicaid 
plan  for  these  individuals,  when  FFP  is 
no  longer  available,  because  the  State 
has  exceeded  the  APEL  The  Budget 
Committee  of  the  House  of 
Representatives  (HJl.  Report  No.  391, 
100th  Cong..  1st  Sess.,  573  (1987)) 
explained. 

The  Committee  emphasizes  that  elderly 
Medicaid-eligible  individuals  receiving  or 
applying  for  either  nursing  home  or  home  and 
community-based  services  in  a  State  with 
such  a  waiver  continue  to  be  likely  to  require 
services  covered  under  the  State  plaa  even  if 
the  State  has  exceeded  its  projected  amount 
in  a  given  waiver  year  and  loses  its  claim  to 
Federal  matching  payments  for  any 
additional  costs  incurred.  The  Stale's  cost 
overrun  would  not  extinguish  the 
beneficiaries'  entitlement.  If  a  Stale's  actual 
expenditures  exceed  its  projected 
expenditures  for  a  given  waiver  year.  It  will 
have  to  absorb  the  entire  excess  cost  of 
providing  the  benefits  to  which  elderiy 
individuals  eligible  for  Medicaid  are  entitled. 

Section  411(k](3)  of  Public  Law  100- 
360  added  a  requirement  that  the 
Secretary  develop  (by  not  later  than 
October  1. 1989)  a  method  for  projecting, 
on  a  State-specific  basis,  the  percentage 
increase  in  the  number  of  residents  in 
each  State  who  are  over  65  years  of  age 
for  any  period.  As  with  the  State- 
specific  calculation  of  the  increase  in 
the  number  of  individuals  who  are  age 
65  or  older,  we  propose  to  use  data  from 
the  Medicare  HI  and  SMI  files,  which 
are  maintained  in  HCFA.  Because  these 
data  are  already  on  file  for  use  in  the 
Medicare  program,  there  will  be  no 
additional  burden  on  States  to  assist  in 
the  collection  of  these  statistics. 

We  are  implementing  section 
1915(d)(5)(B)(iv)  of  the  Act  by  permitting 
States  to  amend  their  approved  waivers 
to  raise  their  APELs  to  account  for 
increased  cosU  (see  §  441.354(d)).  To  be 
considered,  these  increased  costs  must 
be  the  result  of  implementation  of 
legislative  changes  to  the  Medicaid  laws 
enacted  on  or  after  December  22, 1987. 

Costs  attributable  to  laws  enacted 
before  December  22. 1987  will  not  be 
considered.  Because  the  APEL  for  each 
year  of  the  waiver  is  computed 
separately  from  the  APEL  for  any  other 
waiver  year,  a  separate  amendment 
must  be  submitted  for  each  year  in 
which  the  State  chooses  to  request  an 

increase  in  its  APEL.  Documentation 
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specific  to  the  waiver  year  involved 
must  be  submitted. 

6.  Duration  of  a  Waiver 

We  are  adding  a  new  S  441.355.  which 
describes  the  duration  of  a  waiver. 

Because  each  APEL  will  be  in  effect 
for  a  l-yeu  period,  we  believe  it  is 
important  to  establish  consistency 
between  waiver  years  and  FFYs. 
Therefore,  we  are  establishing  the 
effective  date  of  a  section  1915(d) 
waiver  prospectively,  to  begin  on  the 
first  day  of  the  FFY  following  the  date  of 
approval.  Subject  to  termination  by  the 
State  and  upon  notice  to  the  Secretary, 
the  waiver  will  be  in  effect  for  3  years, 
and.  upon  request,  may  be  extended  for 
an  additional  5-year  period,  provided 
the  assurances  required  by  S  441.352  are 
met.  Waivers  may  be  extended  for 
additional  5-year  periods  upon  receipt  of 
the  State's  request,  and  approval  by 
HCFA. 

The  agency  may  request  that  the 
waiver  modifications  be  made  effective 
retroactive  to  the  first  day  of  the  waiver 
year  in  which  the  amendment  is 
submitted  except  when  the  amendment 
would  make  substantive  changes. 
Substantive  changes  may  include  but 
are  not  limited  to  addition  of  services 
under  the  waiver,  a  change  in  the 
qualifications  of  service  providers,  or  a 
change  in  the  eligible  population.  This 
type  of  amendment  request  will  be  given 
a  prospective  effective  date,  but  this 
date  need  not  coincide  with  the  start  of 
the  next  FFY. 

HCFA  will  determine  whether  a 
request  for  an  extension  of  a  waiver  is 
an  extension  request  (applicable  for  a 
period  of  5  years),  or  is  actually  a 
request  for  a  new  waiver  that  would  be 
in  effect  for  a  period  of  3  years.  If  the 
extension  request  proposes  a 
substantive  change  in  services 
furnished,  eligible  population,  service 
area,  statutory  sections  waived,  or 
qualifications  of  service  providers,  it 
will  be  considered  a  new  waiver 
request. 

If  HCFA  denies  a  request  for  a  waiver, 
or  for  an  extension  of  a  waiver,  the 
statute  provided  that  the  determination 
may  be  reconsidered  in  accordance  with 
§  441.357.  In  the  case  of  a  denial  of  a 
request  for  an  extension  (renewal)  of  an 
existing  waiver,  the  waiver  will  remain 
in  effect  for  at  least  90  days  after  the 
date  of  the  denial.  If  the  State  seeks 
reconsideration  of  the  denial,  the  waiver 
will  remain  in  effect  for  a  period  of  at 
least  90  days  after  the  date  on  which  a 
final  determination  is  made.  HCFA  will 
calculate  an  APEL  for  the  period  for 
which  the  waiver  remains  in  effect,  and 
will  pro-rate  the  limit  according  to  the 
number  of  days  to  which  it  applies. 


7.  Waiver  Termination 

We  are  adding  a  new  S  441.356  that 
addresses  waiver  termination.  Section 
1915(d)(3)  of  the  Act  specifies  that  a 
State  may  terminate  a  waiver  at  any 
time,  after  notice  to  the  Secretary. 
Section  441.305(a)  requires  the  State 
agency  to  notify  us  in  writing  at  least  30 
days  before  a  State's  termination  of  a 
home  and  community-based  services 
waiver  under  section  1915(c)  of  the  Act 
The  provisions  of  S  441.305(b).  which 
now  apply  to  section  1915(c)  waivers, 
will  also  be  applicable  to  section  1915(d) 
waivers.  In  addition  to  requiring  at  least 
30  days  notice  to  recipients  before 
terminating  waiver  services,  the 
provisions  of  S  441.305(b)  require  that 
the  notice  follow  the  requirements 
concerning  content  specified  in  S  431.210 
as  well. 

Although  a  State  may  terminate  its 
waiver  at  any  time  after  a  30-day  prior 
written  notification  to  HCFA  and  the 
waiver  recipients,  the  termination  will 
have  the  effect  of  eliminating  the 
availabihty  of  home  and  community- 
based  services  furnished  under  the 
waiver.  The  State's  termination  of  a 
waiver  will  not-end  the  use  of  the  APEL 
for  the  current  FFY  under  which  the 
State  plan  services  included  in  the  limit 
must  be  provided  When  the  State 
chooses  to  terminate  its  waiver  program, 
the  knowledge  that  the  APEL  will 
continue  to  be  applied  should  deter  the 
State  from  allowing  its  APEL  to  be 
reached,  for  example,  within  the  first 
few  months  of  the  waiver  year  based  on 
an  expectation  that  unlimited  FTP  will 
follow. 

In  support  of  this  provision,  the 
Budget  Committee  of  the  House  of 
Representatives  (H.  R.  Report  No.  391. 
100th  Cong.,  1st  Sess.,  573.  (1987))  states: 

to  assure  budget  neutrality,  the  Committee 
amendment  specifies  that  even  if  a  State 
terminates  its  participation  during  the  course 
of  a  waiver  year,  it  would  remain  subject  to 
the  limit  on  Federal  matching  payments 
determined  by  the  projected  amount  for  that 
year. 

Therefore,  we  will  require  a  State  that 
has  terminated  its  waiver  under  section 
1915(d)  of  the  Act  to  continue  to  make 
all  services  in  its  approved  State  plan 
available  to  individuals  age  65  or  older 
in  the  same  amount,  duration,  and  scope 
as  to  similarly  situated  individuals  who 
have  not  yet  reached  age  65. 

HCFA  will  terminate  a  waiver  when  a 
State  has  violated  the  assurances  made 
as  a  condition  of  waiver  approval,  as 
well  as  when  the  State  is  found  to  be 
operating  the  program  in  a  fashion  that 
jeopardizes  the  health  and  welfare  of 
the  recipients  of  the  services,  or  the 
integrity  of  the  Federal  funds. 


If  we  find  that  an  agency  is  not 
meeting  the  terms  of  the  waiver,  we  will 
notify  the  agency  in  writing  of  our 
findings  and  its  right  to  a  hearing.  If, 
after  the  notice  and  hearing,  we 
determine  that  the  agency  is  not  in 
compliance,  HCFA  may  terminate  the 
waiver. 

Should  we  decide  to  terminate  a 
waiver,  we  will  apply  the  APEL  in  a  pro- 
rated fashion,  to  expire  concurrently 
with  the  termination  of  home  and 
community-based  services  under  the 
waiver.  We  believe  it  would  be  unfair  to 
continue  to  apply  the  APEL  to  the  State 
plan  services  that  will  continue  to  be 
provided  when  it  was  not  the  choice  of 
the  State  to  terminate  the  waiver 
program.  This  is  because  the  basis  for 
the  calculation  of  the  APEL  (that  is,  the 
availability  of  waiver  services)  would 
no  longer  apply  to  the  State  in  question. 
When  HCFA  chooses  to  terminate  a 
waiver  program  because  a  State  has  not 
operated  its  waiver  program  properly, 
continuance  of  the  APEL  would 
financially  burden  the  State.  This 
financial  burden  is  based  on  the  higher 
costs  incurred  for  NF  services  in  place 
of  the  costs  incurred  for  home  and 
community-based  services. 

If  we  terminate  a  waiver,  the  State 
must  notify  recipients  of  services  under 
the  waiver  30  days  before  terminating 
services.  This  requirement  is  based  on 
§  441.30  (a)  and  (Is),  which  is  the 
implementing  regulation  for  the  1915(c) 
waiver  program  designed  to  permit 
clients  to  prepare  alternatives  to  waiver 
services. 

8.  Hearings  Procedures 

We  are  adding  a  new  S  441.357  to 
cover  hearings  procedures  for  these 
waiver  terminations.  Section  1915(d)(6) 
of  the  Act  provides  that  a  determination 
by  the  Secretary  to  deny  a  request  for  a 
waiver  or  an  extension  of  a  waiver 
under  section  191S(d)  of  the  Act  will  be 
subject  to  review  to  the  extent  provided 
under  section  1116(b)  of  the  Act.  Section 
441.357  sets  forth  the  procedures  for 
administrative  and  judicial  review  of  the 
Secretary's  determination  of  a  State 
plan's  conformity  to  the  requirements  of 
the  statute.  Regulations  for  hearings  and 
appeals  under  section  1116(b)  of  the  Act 
are  found  at  {  430.18.  Section  441.357 
will  cross  refer  to  the  existing 
requirements  at  S  430.18.  We  will  apply 
these  regulations  to  denied  requests  for 
waivers  under  section  1915(d)  of  the 
Act.  along  with  denied  requests  for 
amendment  or  renewal  of  these  waivers. 

SecHon  1915(d)(6)(B)  of  the  Act 
provides  that  if  the  Secretary  denies  a 
request  for  extension  or  renewal  of  a 
State's  waiver,  and  the  State  appeals  the 
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denial.  FFP  will  continue  to  be  available 
for  the  later  of:  90  days  after  the  date  on 
which  the  Secretary  denied  the 
extension  or  renewal  request,  or  if  the  - 
State  seeks  review  of  the  denial,  the 
date  on  which  the  final  determination  is 
made  based  on  that  review.  This 
provision  does  not  apply  to  denial  of 
initial  waiver  requests,  or  requests  for 
amendment  of  existing  waivers,  nor 
does  it  apply  in  situations  when  the 
Secretary,  after  notice  and  opportunity 
for  appeal,  has  terminated  a  waiver. 

Section  1915(f)  of  the  Act  mandates 
that  HCFA  monitor  the  implementation 
of  all  section  1915  waivers  to  assure  that 
the  requirements  for  the  waivers  are 
being  met.  This  section  further  mandates 
that  the  Secretary  will,  after  notice  and 
opportunity  for  a  hearing,  terminate  a 
waiver  when  he  finds  noncompliance 
has  occurred.  Section  441.306  currently 
applies  to  hearings  procedures  for 
terminations  of  home  and  community- 
based  services  waivers  granted  under 
section  1915(c)  of  the  Act.  We  are 
applying  the  provisions  of  S  44U06  to 
terminations  of  waivers  under  section 
1915(d)  of  the  Act  as  well.  Therefore,  the 
procedures  for  administrative  review  of 
action  on  State  plan  material  specified 
at  S  430.18  will  apply  to  State  requests 
for  hearings  on  terminations  of  waivers 
granted  under  section  1915(d)  of  the  Act. 

9.  Limits  on  Federal  Financial 
Participation 

We  are  adding  a  new  5  441.360  to 
provide  limits  on  FFP  for  home  and 
community-based  services  listed  in 
S  440.181.  To  assure  that  the  State 
Medicaid  agency  meets  the  waiver's 
health  and  welfare  standards  described 
in  S  441.352(a),  we  will  provide  that  FFP 
is  not  available  when  the  services  are 
furnished  in  a  facihty  during  a  period  in 
which  the  facility  is  not  in  compliance 
with  applicable  State  standards 
described  in  that  section.  In  keeping 
with  our  policy  governing  waivers 
approved  under  section  1915(c)  of  the 
Act  we  are  providing  that  FFP  is  not 
available  for  the  cost  of  room  and 
board,  except  when  furnished  as  part  of 
respite  care  services  in  a  facility, 
approved  by  the  State,  that  is  not  a 
private  residence.  For  purposes  of  the 
1915(d)  waiver  program,  "board"  means 
three  meals  a  day  or  any  other  full 
nutritional  regimen  and  does  not  include 
meals  furnished  as  part  of  adult  day 
health  services,  which  do  not  comprise  a 
full  nutritional  regimen. 

For  those  waivers  that  contain 
personal  caregivers  as  a  waiver  service, 
we  are  specifying  that  States  may 
include  a  portion  of  the  room  and  board 
attributed  to  the  unrelated  personal 
caregiver  who  resides  in  the  same 


household  with  the  waiver  recipient 
The  method  of  apportioning  the  cosfs  of 
room  and  board  will  be  determined  by 
the  State  but  will  be  subject  to  review 
and  approval  by  HCFA.  The 
methodology  used  must  be  explained 
fully  to  receive  HCTA's  approval.  FFP 
for  live-in  caregivers  is  not  available  in 
situations  in  which  the  recipient  lives  in 
the  caregiver's  home  or  In  a  residence 
owned  or  leased  by  the  provider  of 
Medicaid  services  (the  caregiver). 

We  are  further  prohibiting  FFP  for  the 
following  activities:  Services  not 
included  in  the  approved  State  plan  and 
not  approved  as  waiver  services  by 
HCFA;  services  furnished  to  recipients 
who  are  ineligible  under  the  terms  of  the 
approved  waiver,  services  furnished  by 
a  provider  when  either  the  services  or 
the  provider  fail  to  meet  the  standards 
set  by  the  State  and  included  in  the 
approved  waiven  and  services  furnished 
to  a  recipient  by  his  or  her  spouse. 

To  prevent  duplication  of  services  and 
as  discussed  earlier,  we  are  prohibiting 
FFP  for  waiver  services  furnished  to 
individuals  while  they  are  inpatients  of 
a  hospital,  NF.  or  ICF/MR  (see 
S  441.351(e)(2)).  We  will  require  that  a 
State  requesting  a  waiver  under  section 
1915(d)  of  the  Act  assure  that  FFP  wrill 
not  be  claimed  for  these  services. 


10.  Periodic  Evaluation.  Assessment, 
and  Review 

A  major  emphasis  of  the  section 
1915(d)  waiver  program  is  the  concern 
for  the  health  and  welfare  of  the 
recipients  of  services.  A  waiver  may  not 
be  granted  unless  the  State  has  satisfied 
the  Secretary  that  necessary  safeguards 
have  been  taken  to  protect  the  health 
and  welfare  of  the  recipients,  and 
should  the  Secretary  determine  that 
these  assurances  have  not  been  met  he 
is  prohibited  from  renewing  the  waiver. 
Because  the  APEL  constitutes  a  limit  on 
FFP,  we  are  concerned  that  there  may 
be  an  incentive  to  inappropriately  ration 
necessary  care  to  remain  within 
budgetary  restraints.  Accordingly,  we 
have  made  a  strong  commitment  to 
quality  care  by  proposing  periodic 
evaluation,  assessment,  and  review  to 
counter  any  financial  disincentives  to 
furnish  needed  services. 

To  assiu^  quality  of  services  and 
access  to  care  under  this  waiver 
program  and  to  standardize  the 
meOiodology  by  which  it  will  be 
enforced,  we  will  require  that  a 
mechanism  be  established  that  will 
evaluate  and  assess  the  quality,  access, 
and  adequacy  of  care  for  individuals 
under  the  waiver  on  an  ongoing  basis. 
We  will  require  that  the  agency  either 
directly,  or  (through  interagency 
agreement)  by  other  departments  of 


State  government  (such  as  the 
Department  of  Health  or  the  Agency  on 
Aging),  create  an  evaluation  and 
assessment  review  team,  which  will 
have  the  responsibility  of  monitoring,  on 
an  ongoing  basis,  the  quality,  access, 
and  adequacy  of  care  furnished  to 
Medicaid  eligible  individuals  receiving 
care  under  the  waiver. 

We  are  adding  §  441.365  to  provide  for 
periodic  evaluation,  assessment  and 
review  of  the  care  furnished  to 
recipients  of  waiver  services  under  part 
441.  subpart  H.  We  believe  these 
changes  will  conform  the  regulations  to 
the  health  and  welfare  requirements 
included  in  section  1915(d)  of  the  Act. 

To  ensure  that  high  quality  standards 
for  health  care  are  maintained. 
9  441.365(b)  requires  a  review  team  to 
periodically  evaluate  and  assess  the 
care  and  services  furnished  to  recipients 
under  the  waiver  provisions  of  part  441. 
subpart  H.  We  specify  that  each  review 
team  must  consist  of  a  physician  or 
registered  nurse,  and  at  least  one  other 
individual  with  appropriate  health  and 
social  service  credentials.  If  there  is  no 
physician  on  the  review  team,  the 
Medicaid  agency  must  ensure  that  a 
physician  is  available  for  consultation. 
For  waiver  services  furnished  to 
individuals  who  have  been  determined 
to  be  likely  to  require  the  level  of  care 
furnished  in  a  NF  that  is  also  an  IMD, 
we  will  require  each  review  team  to 
have  a  psychiatrist  or  physician  who  is 
knowledgeable  about  geriatric  mental 
illness  and  other  appropriate  mental 
health  or  social  service  personnel  with 
knowledge  in  the  same  field. 

At  9  441.365(c),  we  specify-restrictions 
on  the  financial  interests  and 
employment  of  review  team  members. 
We  specify  that  no  member  of  the 
review  team  may  have  a  financial 
Interest  in,  or  be  employed  by,  any 
entity  that  furnishes  services  to  the 
recipients  whose  care  is  under  review. 
We  will  further  require  that  no  member 
of  a  review  team  may  evaluate  or  assess 
the  pare  of  a  recipient  for  whom  he  or 
she  is  a  provider.  We  will  also  prohibit 
any  individual  who  serves  as  case 
manager,  caseworker,  benefit 
authorizer,  or  in  any  similar  position, 
from  serving  as  member  of  a  review 
team  that  evaluates  and  assesses  care 
furnished  to  a  recipient  with  whom  he  or 
she  has  had  a  professional  relationship. 
Section  441.365(d)  requires  a  sufficient 
number  of  review  teams  located  within 
the  State  so  that  onsite  inspections  can 
be  made  at  appropriate  intervals  at  sites 
where  waiver  recipients  receive  care 
and  services. 

Section  441.365(e)  requires  the  review 
team  and  the  Medicaid  agency  to 
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conduct  evaluations  and  assessments 
for  each  recipient  under  the  waiver  at 
least  annually.  The  review  team  and  the 
agency  may  choose  to  conduct 
evaluations  and  assessments  more 
frequently  than  annually  based  on  the 
quality  of  care  and  services  being 
furnished  under  the  waiver  and  the 
condition  of  patients  receiving  care  and 
services  under  the  waiver. 

Section  441.365(f)  prohibits 
notification  to  a  provider  in  advance  of 
a  periodic  evaluation,  assessment,  and 
review.  However,  when  services  are 
provided  in  the  recipient's  own  home  or 
the  home  of  a  relative,  at  least  48  hours 
advance  notice  must  be  provided,  and 
the  recipient  must  have  the  opportunity 
to  decline  the  visit  This  exception  is  to 
protect  the  privacy  of  the  recipient  and 
the  recipient's  family.  If  the  recipient 
declines  access  to  his  or  her  own  home 
or  the  home  of  a  relative,  the  review  is 
limited  solely  to  the  review  of  the 
provider's  records.  If  the  recipient  is 
incompetent,  the  head  of  the  household 
has  the  authority  to  decline  access  to 
the  home. 

Section  441.365(g)  requires  the  review 
team's  evaluation  and  assessment  to 
include  a  review  of  each  recipient's 
medical  record,  the  evaluation  and 
reevaluation  required  by  S  441.353(c), 
and  the  plan  of  care  under  which  the 
waiver  and  other  services  are  furnished. 
If  these  records  are  inadequate  or 
incomplete,  the  review  team  must 
complete  its  evaluation  and  assessment 
through  personal  contact  and 
observation  of  the  recipient.  The  review 
team  may  personally  contact  and 
observe  any  recipient  of  waiver  services 
whose  care  the  team  evaluates  and 
assesses.  The  review  team  may  also 
consult  with  both  formal  and  informal 
caregivers  when  the  recipient's  records 
are  inadequate  or  incomplete  and  when 
any  apparent  discrepancy  exists 
between  services  required  by  the 
recipient  and  services  furnished  under 
the  waiver. 

Section  441.365(h)  requires  the  review 
team  to  determine  whether  the  services 
included  in  the  plan  of  care  and 
furnished  to  the  recipient,  are  adequate 
to  meet  the  health  and  welfare  needs  of 
each  recipient  under  the  waiver.  The 
review  team  must  determine  whether 
the  services  included  in  the  plan  of  care 
have  been  furnished  to  the  recipient  as 
planned.  The  team  must  also  determine 
if  it  is  necessary  and  in  the  interest  of 
the  recipient  to  continue  receiving 
services  through  the  waiver  program, 
and  if  it  is  feasible  to  meet  the 
recipient's  health  and  welfare  needs 
through  the  waiver  program. 

Section  441.3&5(i]  establishes  the  basis 
for  a  review  team  to  determine  the 


adequacy  of  services  to  ensure  the 
protection  of  the  health  and  welfare  of 
waiver  recipients.  The  review  team  may 
consider  whether  the  medical  record, 
the  determination  of  level  of  care,  and 
the  plan  of  care  are  consistent,  and 
whether  all  ordered  services  have  been 
furnished  and  properly  recorded. 
Additionally,  the  team  must  consider 
whether  physician  review  of  prescribed 
psychotropic  medications,  when 
prescribed  for  behavior  control,  has 
occxirred  at  least  every  30  days.  Another 
consideration  of  the  review  team  is 
whether  tests  or  observations  of  each 
recipient  indicated  by  his  or  her  medical 
record  are  made  at  appropriate  times 
and  properly  recorded. 

Other  information  the  review  team 
may  examine  includes  whether  progress 
notes  entered  in  the  record  by  formal 
and  informal  caregivers  are  made  as 
required  and  appear  to  be  consistent 
with  the  observed  condition  of  the 
recipient.  The  review  team  also 
determines  whether  reevaluations  of  the 
recipient's  level  of  care  have  occurred  at 
least  as  frequently  as  would  be  required 
if  that  individual  were  served  in  a  NF. 

When  observation  of  the  recipient  is 
necessary  (requirements  for  the 
necessity  of  observation  are  set  forth  in 
new  §  441.365(g)(3)),  the  review  team 
must,  at  a  minimum,  weigh  the  following 
factors  in  determining  whether  the 
recipient  receives  adequate  care  and 
services:  cleanliness  of  the  recipient; 
absence  of  bedsores;  and  absence  of 
signs  of  malnutrition  or  dehydration. 

Furthermore,  the  review  team  may 
examine  whether  the  recipient  needs 
any  service  that  is  not  included  in  the 
plan  of  care,  or  if  included,  is  not  being 
furnished  by  formal  or  informal 
caregivers  under  the  waiver  or  through 
arrangements  with  another  public  or 
private  source  of  assistance.  Finally,  the 
review  team  may  determine  whether  the 
recipient  requires  continued  home  and 
conununity-based  services  to  avoid  the 
likelihood  of  placement  in  a  nursing 
facility. 

Section  441.365(j]  requires  that  the 
review  team  submit  the  results  of  its 
periodic  evaluations,  assessments  and 
reviews  to  the  Medicaid  agency  within  a 
reasonable  period  of  time,  not  to  exceed 
one  month,  after  the  completion  of  its 
review  of  each  recipient's  care.  This 
section  also  requires  that  the  team 
immediately  notify  the  agency  when  it 
discovers  conditions  that  may  constitute 
a  threat  to  the  life  or  health  of  a 
recipient 

Section  441.365(k)  requires  that  the 
Medicaid  agency  establish  and  adhere 
to  procedures  for  taking  appropriate 
action  in  response  to  the  findings 
reported  by  the  review  teams.  "These 


procedures  must  provide  for  immediate 
response  to  any  team's  finding  that  the 
life  or  health  of  a  recipient  may  be 
jeopardized. 

rV.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
interim  final  rule  that  meets  one  of  the 
E.O.  criteria  for  a  "major  rule";  that  is, 
that  would  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more: 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Section  4102  of  Public  Law  100-203. 
effective  January  1, 1988,  as  amended  by 
section  411  (k)  of  Public  Law  100-360  and 
by  section  8432  of  Public  Law  100-647, 
amended  section  1915  of  the  Act.  These 
changes  redesignated  section  1915(d)  of 
the  Act  as  section  1915(h)  and  added  a 
new  category  of  waiver  under  section 
liB15(d)  entitled  "Home  and  Community- 
Based  Services  for  the  Elderly." 

Under  section  1915(d)  of  the  Act.  State 
Medicaid  agencies  may  request  the 
authority  to  provide  home  and 
community-based  services  to 
individuals  age  65  and  older  who  are 
determined  to  be  likely  to  require  the 
level  of  care  furnished  in  a  NF  if  the 
home  and  community-based  services  are 
not  provided.  Section  440.181  of  this 
rule,  which  implements  section 
1915(d)(4)  of  the  Act  includes  those 
home  and  community-based  services 
that  a  State  may  provide  under  a  section 
1915(d)  waiver. 

In  return  for  this  waiver,  States  must 
limit  expenditures  for  these  services, 
along  with  NF,  home  health,  personal 
care,  and  private  duty  nursing  services   , 
as  well  as  any  services  provided  under  a 
section  1915(c)  waiver  to  individuals  age 
65  and  older.  A  waiver  under  section 
1915(c)  of  the  Act  allows  State  Medicaid 
agencies  to  provide  for  services  not 
otherwise  available  under  Medicaid  to 
individuals  who,  absent  these  services, 
would  otherwise  be  institutionalized  in 
a  hospital,  NF.  or  ICF/MR. 

To  date,  only  one  State  has  applied 
for  and  received  a  waiver  under  section 
1915(d)  of  the  Act  We  do  not  have  data 
that  will  assist  in  predicting  the  number  ' 
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of  States  planning  to  request  waivers  in 
accordance  with  these  rules.  Because 
the  waivers  must  contain  costs  within 
the  APEL.  this  interim  final  rule  does  not 
meet  the  $100  million  criterion  nor  do  we 
believe  that  it  meets  the  other  E.0. 12291 
criteria.  Therefore,  this  rule  is  not  a 
major  rule  under  E.0. 12291.  and  a 
regulatory  impact  analysis  is  not 
required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  considered  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  which 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  have  determined,  and  the 
Secretary  certifies  that  this  interim  final 
rule  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  will  not 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Therefore,  we 
are  not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  the  Effective 
Date 

We  ordinarily  publish  a  general  notice 
of  proposed  rulemaking  in  the  Federal 
Register,  and  invite  prior  public 
comment  on  the  proposed  rule.  The  rule 
includes  a  reference  to  the  legal 
authority  under  which  it  is  proposed, 
and  the  terms  and  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  However, 
this  procedure  can  be  waived  when  an 
agency  finds  good  cause  that  a  notice- 
and-comment  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  incorporates  a 
statement  of  the  finding  and  its  reasons 
in  the  rule  issued. 

Public  Law  100-203,  enacted  on 
December  22. 1987  (as  modified  by 
Public  Law  100-360.  enacted  on  July  1. 
1988:  and  Public  Law  100-647.  enacted 


on  November  la  1988;  and  Public  Law 
101-508,  enacted  on  November  6, 1990) 
amended  the  Act  to  add  a  waiver  for  the 
provision  of  home  and  community-based 
services  for  individuals  age  65  or  older. 
In  order  to  have  regulations  in  place  as 
close  as  possible  to  the  effective  date  of 
the  law,  we  must  publish  these 
regulations  in  interim  final  form 
promptly.  For  this  reason,  and  because 
we  believe  that  the  States  and  a 
substantial  number  of  Medicaid 
recipients  may  benefit  by  these 
regulations,  we  believe  that  publication 
of  a  notice  of  proposed  rulemaking  and 
delay  in  the  effective  date  would  be 
contrary  to  the  public  interest.  We 
therefore  find  good  cause  to  waive 
notice  of  proposed  rulemaking  and  our 
normal  30-day  delay  in  the  effective 
date.  We  will,  however,  consider  any 
conmients  on  this  interim  final  rule  that 
are  mailed  by  the  date  specified  above 
in  the  "DATES"  section  and  make  any 
further  changes  that  may  be  necessary 
when  the  rule  is  published  in  final.  At 
that  time,  we  will  also  respond  to  the 
public  comments  received. 

VI.  Other  Required  Information        » 


A.  Paperwork  Burden 

Final  interim  regulations  at  §5  441.351. 
441.352.  441.353.  441.358,  and  441.365 
contain  information  collection  and 
recordkeeping  requirements  that  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq).  This  regulation 
amends  current  Medicaid  regulations  to 
permit  States  to  offer,  under  a 
Secretarial  waiver,  a  wide  array  of 
home  and  community-based  services  to 
individuals  age  65  or  older  who  are 
determined,  but  for  the  provision  of 
these  services,  to  likely  require  the  level 
of  care  furnished  in  a  NF.  The 
information  collection  requirements 
concern  the  preparation  of  the  waiver 
request  and  report  on  the  operation  of 
the  approved  waiver  program.  The 
respondents  who  will  provide  the 
information  include  the  State  Medicaid 
agencies. 

The  overall  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  be  63.806  hours  as  shown  in 
the  following  tables: 


Response     and     Reporting    Burden 
(Annualized  for  Three  States): 
Sections    441.351,    441J52.    and 
441.3S3  (Preparation  of  waiver 

request) 

Sections    441.352    and    441.365 
(Cost  reporting) 


Hours 


200 


Hours 

Section  441.356  (Termination  re- 
quests)   ~~ (') 

Total    hours    for    response 

and  reporting  burden 280 

Recordkeeping  Burden  (Annualized 
for  Three  States): 

Section  441.365  (Recording  and 
managing  recipient  Informa- 
tion)  ~ — —   ft3>*» 

Recordkeeping  burden 63.546 

Total  burden r. 63,806 

'  Negligible. 

A  notice  will  be  published  in  the 
Federal  Register  after  approval  is 
obtained.  Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  "AOOBESSES" 
section  of  this  preamble. 

B.  Public  Comment  Period 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  regulation,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "DATES" 
section  of  this  preamble,  and  when  we 
proceed  with  a  subsequent  final  rule,  we 
will  respond  to  the  comments  in  the 
preamble  of  that  rule. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs-health.  Health 
facilities.  Health  maintenance 
organizations  (HMO).  Medicaid. 
Medicare-.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children.  Grant  programs-heajjh. 
Medicaid.  Reporting  and  recoi^eeping 
requirements.  Supplemental  Security 
Income  (SSI).  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children.  Grant  programs-health.  Guam, 
Medicaid.  Puerto  Rico.  Supplemental 
Security  Income  (SSI).  Virgin  Islands. 

42  CFR  Part  440 

Grant  programs-health.  Medicaid. 

42  CFR  Part  441 

Family  planning.  Grant  programs- 
health.  Infants  and  children,  Medicaid. 
Penalties.  Prescription  drugs.  Reporting 
60    and  recordkeeping  requirements. 
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42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

CHAPTER  IV-41EALTH  CARE  FINANaNQ 
ADMINISTRATION.  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

PART  400— INTRODUCTION; 
DEFINITIONS 

A.  Part  400  is  amended  as  follows: 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Autliority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C  1302  and  1395hh)  and 
44  U.S.C.  chapter  35. 

§400.203    [Amended] 

2.  In  9  400.203,  the  definition  for 
"nursing  facility"  (NF)  is  added  in 
alphabetical  order  as  follows: 

Nursing  facility  (NF),  effective 
October  1. 1990.  means  an  SNF  or  an 
ICF  participating  in  the  Medicaid 
program. 


PART  435— EUGIBIUTY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS. 
AND  AMERICAN  SAMOA 

B.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

Subpart  A— Introduction,  Definitions, 
and  General  Provisions 

2.  In  S  435.3(b),  the  introductory 
paragraph  is  revised  and  reference  to 
section  1915(d)  of  the  Act  is  added 
following  the  entry  for  section  1915(c)  of 
the  Act  to  read  as  follows: 

S4354    Basis. 

(a)  This  part  implements  the  following 
sections  of  the  Act  and  public  laws  that 
mandate  eligibihty  requirements  and 
standards: 


1915(d)  Home  or  community-based 
services  for  individuals  age  65  or  older. 

Subpart  C— Options  for  Coverage  as 
Categorically  Needy 

3.  Section  435.217  is  revised  as 
follows: 

§  435.217    Individuals  receiving  iKMne  and 
community-based  services. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals  in  the 
community  who  meet  the  following 
requirements: 

(a)  The  group  would  be  eligible  for 
Medicaid  if  institutionalized. 


(b)  In  the  absence  of  home  and 
community-based  services  under  a 
waiver  granted  under  part  441 — 

(1)  Subpart  G  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  a  hospital  NF,  or  an 
ICF/MR;  or 

(2)  Subpart  H  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  an  NF  and  are  age 
65  or  older. 

(c)  TTie  group  receives  the  waivered 
services. 

Subpart  H— Financial  Requirements 
for  the  Categorically  Needy 

4.  In  S  435.726,  paragraph  (b)  is    . 
revised  to  read  as  follows: 

S  435.726    Post-eflglbillty  trvatment  Of 
Income  and  resources  of  Individuals 
receiving  home  and  community-based 
services  furnished  under  a  waiver 
Application  of  patient  income  to  the  cost  of 
care. 


following  the  entry  for  section  191S(c)  of 
the  Act  to  read  as  follows: 


'(b)  This  section  applies  to  individuals 
who  are  eligible  for  Medicaid  under 
S  435.217  and  are  receiving  home  and 
community-based  services  furnished 
under  a  waiver  of  Medicaid 
requirements  specified  in  part  441, 
subpart  G  or  H  of  this  subchapter. 

S.  In  S  435.735,  paragraph  (b)  is 
revised  to  read  as  follows: 

9435.735    Post-eilgibaity  b-eatment  Of 
Income  and  resources  of  individuals 
receiving  iKMne  and  conununity-based 
services  furnished  under  a  waiver 
Application  of  patient  income  to  the  cost  of 


(b)  This  section  applies  to  individuals 
who  are  eligible  for  Medicaid  under 
S  435.217,  and  are  eligible  for  home  and 
community-based  services  furnished 
under  a  waiver  of  State  plan 
requirements  specified  in  part  441, 
subpart  G  or  H  of  this  subchapter. 


PART  436— EUGIBILITY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

C.  Part  436  is  amended  as  follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Autiiority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

Sut>part  A— Gerteral  Provisions  and 
Definitions 

2.  In  §  436.2.  the  introductory 
paragraph  is  revised  and  reference  to 
section  1915(d)  of  the  Act  is  added 


9436.2 

This  part  implements  the  following 
sections  of  the  Act  and  public  laws  that 
mandate  requirements  and  standards  for 
eligibility: 

1915(d)  Home  and  community-based 
services  for  individuals  age  65  or  older. 

3.  Section  436.217  is  revised  to  read  as 
follows: 

9436.217    Individuals  receiving  home  and 
community-based  services. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals  in  the 
community  who  meet  the  following 
requirements: 

(a)  The  group  would  be  eligible  for 
Medicaid  if  institutionalized.  ^ 

(b)  In  the  absence  of  home  and 
community-based  services  under  a 
waiver  granted  under  part  441— 

(1)  Subpart  G  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  a  hospital.  NF,  or  an 
ICF/MR;  or 

(2)  Subpart  H  of  this  subchapter,  the 
group  would  otherwise  require  the  level 
of  care  furnished  in  a  NF  and  are  age  65 
or  older. 

(c)  The  group  receives  the  waivered 
services. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

D.  Part  440  is  amended  as  foUowH: 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security    , 
Act  (42  U.S.C.  1^2). 

2.  Section  440.1  is  revised  to  read  as 
follows: 

9440.1    Basis  and  purpose. 

This  subpart  interprets  and 
implements  the  following  sections  of  the 
Act: 

1902(a)(43)  Laboratory  services.  (See  also 
SS  447.10  and  447.342  for  related  provisions 
on  latx>ratory  services.) 

190S(a)  Services  included  in  the  term 
"medical  assistance." 

1905  (c).  (d).  (f)  through  (i).  (1).  and  (m) 
Definitions  of  institutions  and  services  that 
are  included  in  the  terra  "medical 
assistance." 

1913  "Swing-bed"  services.  (See  9S  447.280 
and  482.66  of  this  chapter  for  related 
provisions  on  "swing-bed"  services.) 

1915(c)  Home  and  community-based 
services  listed  as  "medical  assistance"  and 
furnished  under  waivers  under  that  section  to 
individuals  who  would  otherwise  require  the 
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level  of  care  furnished  in  a  hospital.  NF.  or 
ICF/MR. 

1915(d)  Home  and  community-based 
services  Hsted  as  "medical  assistance"  and 
furnished  under  waivers  under  that  section  to 
individuals  age  65  or  older  who  would 
otherwise  require  the  level  of  care  furnished 
inaNF. 

3.  Section  440.181  is  added  to  Subpart 
A  to  read  as  follows: 

§  440. 181    Home  and  communlty-t>as«d 
•arvlces  for  Individuals  age  65  or  older. 

(a)  Description  of  services. — Home 
and  community-based  services  for 
individuals  age  65  or  older  means 
services,  not  otherwise  furnished  under 
the  State's  Medicaid  plan,  or  services 
already  fiunished  under  the  State's 
Medicaid  plan  but  in  expanded  amount, 
duration,  or  scope,  which  are  furnished 
to  individuals  age  65  or  older  under  a 
waiver  granted  under  the  provisions  of 
part  441,  subpart  H  of  this  subchapter. 
Except  as  provided  in  §  441.310,  the 
services  may  consist  of  any  of  the 
services  listed  in  paragraph  (b)  of  this 
section  that  are  requested  by  the  State, 
approved  by  HCFA,  and  furnished  to 
eligible  recipients.  Service  definitions 
for  each  service  in  paragraph  (b)  of  this 
section  must  be  approved  by  HCFA. 

(b)  Included  services.  (1)  Case 
management  services. 

(2)  Homemaker  services. 

(3)  Home  health  aide  services. 

(4)  Personal  care  services. 

(5)  Adult  day  health  services. 
(6]  Respite  care  services. 

(7)  Other  medical  and  social  services 
requested  by  the  Medicaid  agency  and 
approved  by  HCFA,  which  will 
contribute  to  the  health  and  well-being 
of  individuals  and  their  ability  to  reside 
in  a  conMnunity-based  care  setting. 

4.  In  5  440.250,  paragraph  (k)  is 
revised  to  read  as  follows: 


2.  A  new  subpart  H  is  added  to  read 
as  follows: 

Subpart  H— Home  and  Community-Based 
Services  Waivers  for  Individuals  Age  65  or 
Older  Waiver  Requirements 

Sees. 

441.350  Basis  and  purpose. 

441.351  Contents  of  a  request  for  a  waiver. 

441.352  State  assurances. 

441.353  Supporting  documentation  required. 

441.354  Aggregate  projected  expenditure 
limit  (APEL). 

441.355  Duration,  extension,  and 
amendment  of  a  waiver. 

441.356  Waiver  termination. 

441.357  Hearings  procedures  for  waiver 
denials. 

441.360    Limits  on  Federal  financial 

participation  (FFP). 
441.365    Periodic  evaluation,  assessment, 

and  review. 

Subpart  H — Home  and  Community- 
Based  Services  Waivers  for  Individuals 
Age  65  or  Older.  Waiver  Requirements 

9  441.350    Basis  and  purpose. 

Section  1915(d)  of  the  Act  permits 
States  to  offer,  under  a  waiver  of 
statutory  requirements,  home  and 
community-based  services  not 
otherwise  available  under  Medicaid  to 
individuals  age  65  or  older,  in  exchange 
for  accepting  an  aggregate  limit  on  the 
amount  of  expenditures  for  which  they 
claim  FFP  for  certain  services  furnished 
to  these  individuals.  The  home  and 
community-based  services  that  may  be 
furnished  are  listed  in  S  440.181  of  this 
subchapter.  This  subpart  describes  the 
procedures  the  Medicaid  agency  must 
follow  to  request  a  waiver. 


§440.250 
services. 


Limits  on  comparability  of 


(k)  If  the  agency  has  been  granted  a 
waiver  of  the  requirements  of  \  440.240 
(Comparabihty  of  services)  in  order  to 
provide  for  home  or  community-based 
services  under  §§  440.180  or  440.181,  the 
services  provided  under  the  waiver  need 
not  be  comparable  for  all  individuals 
within  a  group. 


PART  441— SERVICES: 
REQUIREMENTS  AND  UMITS 
APPUCABLE  TO  SPECIFIC  SERVICES 

E.  Part  441  is  amended  as  follows: 
1.  The  authority  citation  for  part  441 

continues  to  read  as  follows: 
Authority:  Sees.  1102  of  the  Social  Security 

Act  (42  U.S.C.  1302). 


S  441.351 
waiver. 


Contents  of  a  request  for  a 


A  request  for  a  waiver  under  this 
section  must  meet  the  following 
requirements: 

(a)  Required  signatures.  The  request 
must  be  signed  by  the  Governor,  the 
Director  of  the  Medicaid  agency  or  the 
Director  6f  the  larger  State  agency  of 
which  the  Medicaid  agency  is  a 
component  or  any  official  of  the 
Medicaid  agency  to  whom  this  authority 
has  been  delegated.  A  request  from  any 
other  agency  of  State  government  will 
not  be  accepted. 

(b)  Assurances  and  supporting 
documentation.  The  request  must 
provide  the  assurances  required  by 
S  441.352  of  this  part  and  the  supporting 
documentation  required  by  S  441.353. 

(c)  Statement  for  sections  of  the  Act. 
The  request  must  provide  a  statement  as 
to  whether  waiver  of  section  1902(a)(1), 
1902(a)(10)(B),  or  1902{a)(10)(C)(i)(m)  of 
the  Act  is  requested.  If  the  State 
requests  a  waiver  of  section  1902(a)(1) 
of  the  Act,  the  waiver  must  clearly 


specify  the  geographic  areas  or  political 
subdivisions  in  which  the  services  will 
be  offered.  The  State  must  indicate 
whether  it  is  requesting  a  waiver  of  one 
or  all  of  these  sections.  The  State  may 
request  a  waiver  of  any  one  of  the 
sections  cited  above. 

(d)  Identification  of  services.  The 
request  must  identify  all  services 
available  under  the  approved  State  plan, 
which  are  also  included  in  the  APEL  and 
which  are  identified  under  5  440.181. 
and  any  limitations  that  the  State  has 
imposed  on  the  provision  of  any  service. 
The  request  must  also  identify  and 
describe  each  service  specified  in 
S  440.181  of  this  subchapter  to  be 
furnished  imder  the  waiver,  and  any 
additional  services  to  be  furnished    ^ 
under  the  authority  of  S  440.181(b)(7). 
Descriptions  of  additional  services  must 
explain  how  each  additional  service 
included  under  5  440.181(b)(7)  will 
contribute  to  the  health  and  well-being 
of  the  recipients  and  to  their  ability  to 
reside  in  a  community-based  setting. 

(e)  Recipients  served.  The  request 
must  provide  that  the  home  and 
community-based  services  described  in 
5  440.181  of  this  subchapter,  are 
furnished  only  to  individuals  who — 

(1)  Are  age  65  or  olden 

(2)  Are  not  inpatients  of  a  hospital, 
NF,  or  ICF/MR:  and 

(3)  The  agency  determines  would  be 
likely  to  require  the  care  furnished  in  a 
NF  under  Medicaid. 

(f)  Plan  of  care.  The  request  must 
provide  that  the  home  and  community- 
based  services  described  in  §  440.181  of 
this  subchapter,  are  furnished  under  a 
written  plan  of  care  based  on  an 
assessment  of  the  individual's  health 
and  welfare  needs  and  developed  by 
qualified  individuals  for  each  recipient 
under  the  waiver.  The  qualifications  of 
the  individual  or  individuals  who  will  be 
responsible  for  developing  the 
individual  plan  of  care  must  be 
described.  Each  plan  of  care  must 
contain,  at  a  minimum,  the  medical  and 
other  services  to  be  provided,  their 
frequency,  and  the  type  of  provider  to 
furnish  them.  Plans  of  care  must  be 
subject  to  the  approval  of  the  Medicaid 
agency. 

(g)  Medicaid  agency  review.  The 
request  must  assure  that  the  State 
agency  maintain  and  exercise  its 
authority  to  review  (at  a  minimum)  a 
valid  statistical  sample  of  each  month's 
plans  of  care.  When  the  services  in  a 
plan  do  not  comport  with  the  stated 
disabilities  and  needs  of  the  recipient, 
the  agency  must  implement  immediate 
corrective  action  procedures  to  ensure 
that  the  needs  of  the  recipient  are 
adequately  addressed. 
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(h)  Groups  served.  The  request  must 
describe  the  group  or  groups  of 
individuals  to  whom  the  services  will  be 
offered. 

[i)  Assurances  regarding  amount 
expended.  The  request  must  assure  that 
the  total  amount  expended  by  the  State 
under  the  plan  for  individuals  age  d5  or 
older  during  a  waiver  year  for  medical 
assistance  with  respect  to  NF,  home 
health,  private  duty  nursing,  personal 
care,  and  home  and  community-based 
services  described  in  SS  440.180  and 
440.181  of  this  subchapter  and  furnished 
as  an  alternative  to  NF  care  will  not 
exceed  the  aggregate  projected 
expenditure  Umit  (APEL)  defined  in 
S  441.354. 

S  441.352    State  Msurancw. 

Unless  the  Medicaid  agency  provides 
the  following  satisfactory  assurances  to 
HCFA,  HCFA  will  not  grant  a  waiver 
under  this  subpart  and  may  terminate  a 
waiver  already  granted. 

(a)  Health  and  welfare.  The  agency 
must  assure  that  necessary  safeguards 
have  been  taken  to  protect  the  health 
and  welfare  of  the  recipients  of  services 
by  assuring  that  the  following  conditions 
are  met: 

(1)  Adequate  standards  for  all  types  of 
providers  that  furnish  services  under  the 
waiver  are  met.  (These  standards  must 
be  reasonably  related  to  the 
requirements  of  the  waiver  service  to  be 
furnished.) 

(2)  The  standards  of  any  State 
licensure  or  certification  requirements 
are  met  for  services  or  for  individuals 
furnishing  services  under  the  waiver. 

(3)  All  facilities  covered  by  section 
1616(e)  of  the  Act,  in  which  home  and 
community-based  services  are 
furnished,  are  in  compUance  with 
applicable  State  standards  that  meet  the 
requirements  of  45  CFR  part  1397  for 
board  and  care  faciHties. 

(4)  Physician  reviews  of  prescribed 
psychotropic  drugs  (when  prescribed  for 
purposes  of  behavior  control  of  waiver 
recipients)  occur  at  least  every  30  days. 

(b)  Financial  accountability.  The 
agency  must  assure  financial 
accountability  for  funds  expended  for 
home  and  community-based  services. 
The  State  must  provide  for  an 
independent  audit  of  its  waiver  program. 
The  performance  of  a  single  financial 
audit,  in  accordance  with  the  Single 
Audit  Act  of  1984  (Pub.  L  98-502, 
enacted  on  October  19, 1984),  is  deemed 
to  satisfy  the  requirement  for  an 
independent  audit  The  agency  must 
maintain  and  make  available  to  HHS, 
the  Comptroller  General,  or  other 
designees,  appropriate  financial  records 
documenting  the  cost  of  services 
furnished  to  individuals  age  65  or  older 


under  the  waiver  and  the  State  plan, 
including  reports  of  any  independent 
audits  conducted. 

(c)  Evaluation  of  need.  The  agency 
must  provide  for  an  initial  evaluation 
(and  periodic  reevaluations)  of  the  need 
for  the  level  of  care  furnished  in  a  NF 
when  there  is  a  reasonable  indication 
that  individuals  age  65  or  older  might 
need  those  services  in  the  near  future, 
but  for  the  availabiUty  of  home  and 
community-based  services.  The 
procedures  used  to  assess  level  of  care 
for  a  potential  waiver  recipient  must  be 
at  least  as  stringent  as  any  existing 
State  procedures  applicable  to 
individuals  entering  a  NF.  The 
qualifications  of  individuals  performing 
die  waiver  assessment  must  be  as  high 
as  those  of  individuals  assessing  the 
need  for  NF  care,  and  the  assessment 
instrument  itself  must  be  the  same  as 
any  assessment  instrument  used  to 
establish  level  of  care  of  prospective 
inpatients  in  NFs.  A  periodic 
reevaluation  of  the  level  of  care  must  be 
performed.  The  period  of  reevaluation  of 
level  of  care  cannot  extend  beyond  1 
year. 

(d)  Expenditures.  The  agency  must 
assure  that  the  total  amount  expended 
by  the  State  for  medical  assistance  with 
respect  to  NF,  home  health,  private  duty 
nursing,  personal  care  services,  home 
and  community-based  services 
furnished  under  a  section  1915(c)  waiver 
granted  under  Subpart  G  of  this  part  to 
individuals  age  65  or  older,  and  the 
home  and  community-based  services 
approved  and  furnished  under  a  section 
1915(d)  waiver  for  individuals  age  65  or 
older  during  a  waiver  year  will  not 
exceed  the  APEL,  calculated  in 
accordance  with  S  441.354. 

(e)  Reporting.  The  agency  must  assure 
that  it  will  provide  HCFA  annually  with 
information  on  the  waiver's  impact.  The 
information  must  be  consistent  with  a 
reasonable  data  collection  plan 
designed  by  HCFA  and  must  address ' 
the  waiver's  impact  on — 

(1)  The  type,  amount,  and  cost  of 
services  furnished  under  the  State  plan; 
and 

(2)  The  health  and  welfare  of 
recipients  of  the  services  described  in 
i  440.181  of  this  chapter. 

9441.353    Supporting  docufiMntation 
required. 

The  agency  must  furnish  HCFA  with 
sufficient  information  to  support  the 
assurances  required  under  S  441.352,  in 
order  to  meet  the  requirement  that  the 
assurances  are  satisfactory.  At  a 
minimum,  this  information  must  consist 
of  the  following: 


(a)  Safeguards.  A  description  of  the 
safeguards  necessary  to  protect  the 
health  and  welfare  of  recipients. 

This  information  must  include: 

(1)  A  copy  of  the  standards 
estabhshed  by  the  State  for  facilities  (in 
which  services  will  be  furnished)  that 
are  covered  by  section  1616(e)  of  the 
Act. 

(2)  The  minimum  educational  or 
professional  quaUfications  of  the 
providers  of  the  services. 

(3)  A  description  of  the  administrative 
oversight  mechanisms  established  by 
the  State  to  ensure  quality  of  care. 

(b)  Records.  A  description  of  the 
records  and  information  that  are 
maintained  by  the  agency  and  by 
providers  of  services  to  support 
financial  accountability,  information 
regarding  how  the  State  meets  the 
requirement  for  financial  accountability, 
and  an  explanation  of  how  the  State 
assures  thiat  there  is  an  audit  trail  for 
State  and  Federal  funds  expended  for 
section  1915(d)  home  and  community- 
based  waiver  services.  If  the  State  has 
an  approved  Medicaid  Management 
Information  System  (MMIS),  this  system 
must  be  used  to  process  individual 
claims  data  and  account  for  funds 
expended  for  services  furnished  under 
the  waiver. 

(c)  Evaluation  and  reevaluation  of 
recipients.  A  description  of  the  agency's 
plan  for  the  evaluation  and  reevaluation 
of  recipients'  level  of  care,  including  the 
following: 

(1)  A  description  of  who  makes  these 
evaluations  and  how  they  are  made. 

(2]  A  copy  of  the  evaluation 
instrument 

(3)  The  agency's  procedure  to  assure 
the  maintenance  of  written 
documentation  on  all  evaluations  and 
reevaluations  and  copies  of  the  forms.  In 
accordance  with  regulations  at  45  CFR 
part  74,  written  dociunentation  of  all 
evaluations  and  reevaluations  must  be 
maintained  for  a  minimum  period  of  3 
years. 

(4)  The  agency's  procedure  to  assure 
reevaluations  of  need  at  regular 
intervals. 

(5)  The  intervals  at  which 
reevaluations  occur,  which  may  be  no 
less  frequent  than  for  institutionahzed 
individuals  at  comparable  levels  of  care. 

(6)  The  procedures  and  criteria  used 
for  evaluation  and  reevaluation  of 
waiver  recipients  must  be  the  same  or 
more  stringent  than  those  used  for 
individuals  served  in  NFs. 

(d)  Alternatives  available.  A 
description  of  the  agency's  plan  for 
informing  eligible  recipients  of  the 
feasible  alternatives  available  under  the 
waiver  and  allowing  recipients  to 
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choose  either  institutional  or  home  and 
community-based  services  must  be 
submitted  to  HCFA.  A  copy  of  the  forms 
or  documentation  used  by  the  agency  to 
verify  that  this  choice  has  been  offered 
and  that  recipients  of  waiver  services, 
or  their  legal  representatives,  have  been 
given  the  free  choice  of  the  providers  of 
both  waiver  and  State  plan  services 
must  also  be  available  for  HCFA  review. 
The  Medicaid  agency  must  provide  an 
opportunity  for  a  fair  hearing,  under  42 
CFR  part  431,  subpart  E,  to  recipients 
who  are  not  given  the  choice  of  home  or 
community-based  services  as  an 
alternative  to  institutional  care  in  a  NF 
or  who  are  denied  the  service{s)  or  the 
providers  of  their  choice. 

(e)  Post-eligibility  of  income.  An 
explanation  of  how  the  agency  appUes 
the  applicable  provisions  regarding  the 
post-eligibility  treatment  of  income  and 
resources  of  those  individuals  receiving 
home  and  community-based  services 
who  are  eligible  under  a  special  income 
level  (included  in  S  435.217  of  this 
subchapter). 

$441,354    Aggregate  projected 
expenditure  Mmtt  (APEL). 

(a)  Definitions.  For  purposes  of  this 
section,  the  term  "base  year"  means — 

(1)  Federal  fiscal  year  (FFY)  1987  (that 
Is,  October  1, 1986  through  September 
30. 1987);  or 

(2)  In  the  case  of  a  State  which  did  not 
report  expenditures  on  the  basis  of  age 
categories  during  FFY  1987,  the  base 
year  means  FFY  1989  (that  is,  October  1. 
1988  through  September  30. 1989). 

(b)  General.  (1)  The  total  amount 
expended  by  the  State  for  medical 
assistance  with  respect  to  NF,  home  and 
community-based  services  under  the 
waiver,  home  health  service  j.  personal 
care  services,  private  duty  nursing 
services,  and  services  furnished  under  a 
waiver  under  subpart  G  of  this  part  to 
individuals  age  65  or  older  furnished  as 
an  alternative  to  care  in  an  SNF  or  ICF 
(NF  effective  October  1, 1990),  may  not 
B'xceed  the  APEL  calculated  in 
accordanpe  with  paragraph  (c)  of  this 
section. 

(2)  In  applying  for  a  waiver  under  this 
subpart,  the  agency  must  clearly  identify 
the  base  year  it  intends  to  use. 

(3)  The  State  may  make  a  preliminary 
calculation  of  the  expenditure  limit  at 
the  time  of  the  waiver  approval; 
however,  HCFA  makes  final 
calculations  of  the  aggregate  limit  after 
base  data  have  been  verified  and 
accepted. 

(4)  All  base  year  and  waiver  year  data 
are  subject  to  final  cost  settlement 
within  2  years  from  the  end  of  the  base 
or  waiver  year  involved. 


(c)  Formula  for  calculating  APEL. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  the  formula  for  calculating 
the  APEL  follows: 

APEL=P  X  (H-Y)  -I-  V  X  (1-fZ),  where 
P=The  aggregate  amount  of  the  State's 
medical  assistance  under  title  XIX  for 
SNF  and  ICF  {NF  effective  October  1, 
1990)  services  furnished  to  individuals 
who  have  reached  age  65,  defined  as  the 
total  medical  assistance  payments 
(Federal  and  State)  reported  on  line  6  of 
form  HCFA  64  (as  adjusted)  for  SNF 
services,  ICF-other  services,  and  mental 
health  facility  services  for  the  base  year, 
multiplied  by  the  ratio  of  expenditures 
for  SNF  and  ICF-other  services  for  the 
aged  to  total  expenditures  for  these 
services  as  reported  on  form  HCFA  2082 
for  the  base  year. 
Q=The  market  basket  index  for  SNF  and  ICF 
(NF  effective  October  1, 1990)  services 
for  the  waiver  year  involved,  defined  as 
the  total  SNF  Input  Price  Index  used  in 
the  Medicare  program,  identified  as  the 
third  quarter  data  available  from  HCFA's 
OfHce  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year. 
R=The  SNF  Input  Price  Index  for  the  base 

year. 
S=The  number  of  residents  in  the  State  in 
the  waiver  year  involved  who  have 
reached  age  65,  defined  as  the  number  of 
aged  Medicare  beneficiaries  in  the  State, 
equal  to  the  Mid-Period  Enrollment  in  HI 
or  SMI  in  that  State  on  July  1  preceding 
the  start  of  the  fiscal  year. 
T=The  number  of  aged  Medicare 
beneficianes  in  the  State  who  are 
enrolled  in  either  the  HI  or  SMI  programs 
in  the  base  year,  as  defined  in  S,  above. 
U=The  number  of  years  beginning  after  the 
base  year  and  ending  on  the  last  day  of 
the  waiver  year  involved. 
V=The  aggregate  amount  of  the  State's 

medical  assistance  under  title  XIX  in  the 
base  year  for  home  and  community- 
based  services  for  individuals  who  have 
reached  age  65,  defined  as  the  total 
medical  assistance  payments  (Federal 
and  Slate)  reported  on  line  6  of  form 
HCFA  64  (as  adjusted)  for  home  health, 
personal  care,  and  home  and  community- 
based  services  waivers,  which  provide 
services  as  an  alternative  to  care  in  a 
SNF  or  ICF  (NF  effective  October  1. 
1990),  increased  by  an  estimate 
(acceptable  to  HCFA)  of  expenditures  for 
private  duty  nursing  services,  multiplied 
by  the  ratio  of  expenditures  for  home 
health  services  for  the  aged  to  total 
expenditures  for  home  health  services,  as 
reported  on  form  HCFA  2082,  for  the 
base  year. 
W=The  market  basket  index  for  home  and 
community-based  services  for  the  waiver 
year  involved,  defined  as  the  Home 
Agency  Input  Price  Index,  used  in  the 
Medicare  program  identified  as  the  third 
quarter  data  available  from  HCFA's 
Office  of  National  Cost  Estimates  in 
August  preceding  the  start  of  the  fiscal 
year. 


X=The  Home  Health  Agency  Input  Price 

Index  for  the  base  year. 
Y=The  greater  of— 

(U X  .07),  or  (Q/R)-l  +  (S/T)-l  -^ (U X .02). 
Z=The  greater  of— 

(U  X  .07).  or  (W/X)-l  -I-  (S/T)-l  -(-  (U  X  .02). 

(d)  Amendment  of  the  APEL.  The 
State  may  request  amendment  of  its 
APEL  to  reflect  an  increase  in  the 
aggregate  amount  of  medical  assistance 
for  NF  services  and  for  services 
included  in  the  calculation  of  the  APEL 
as  required  by  paragraph  (c)  of  this 
section  when  the  increase  is  directly 
attributable  to  legislation  enacted  on  or 
after  December  22. 1987,  which  amends 
title  XIX  of  the  Act.  Costs  attributable  to 
laws  enacted  before  December  22, 1987 
will  not  be  considered.  Because  the 
APEL  for  each  year  of  the  waiver  is 
computed  separately  from  the  APEL  for 
any  other  waiver  year,  a  separate 
amendment  must  be  submitted  for  each 
year  in  which  the  State  chooses  to  raise 
its  APEL.  Documentation  specific  to  the 
waiver  year  involved  must  be  submitted 
to  HCFA. 

§  441.355    Duration,  extension,  and 
anMndment  of  a  waiver. 

(a)  Effective  dates  and  extension 
periods.  (1)  The  effective  date  for  a 
waiver  of  Medicaid  requirements  to 
furnish  home  and  community-based 
services  to  individuals  age  65  or  older 
under  this  subpart  is  established  by 
HCFA  prospectively  on  the  first  day  of 
the  FFY  following  the  date  on  which  the 
waiver  is  approved. 

(2)  The  initial  waiver  is  approved  for  a 
3-year  period  from  the  effective  date. 
Subsequent  renewals  are  approved  for 
5-year  periods. 

(3)  If  the  agency  requests  it.  the 
waiver  may  be  extended  for  an 
additional  5-year  period  if  HCFA's 
review  of  the  prior  period  shows  that  the 
assurances  required  by  §  441.352  were 
met. 

(4)  The  agency  may  request  that 
waiver  modifications  be  made  effective 
retroactive  to  the  first  day  of  the  waiver 
year  in  which  the  amendment  is 
submitted,  unless  the  amendment 
involves  substantive  change. 
Substantive  changes  may  include,  but 
are  not  limited  to.  addition  of  services 
under  the  waiver,  a  change  in  the 
qualifications  of  service  providers,  or  a 
change  in  the  eligible  population. 

(5)  A  request  for  an  amendment  that 
involves  a  substantive  change  is  given  a 
prospective  effective  date,  but  this  date 
need  n^-eoincide  with  the  start  of  the 
next/RLJ 

(b)  Extension  or  new  waiver  request. 
HCFA  determines  whether  a  request  for 
extension  of  an  existing  waiver  is 
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actually  an  extension  request,  or  a 
request  for  a  new  waiver.  Generally,  if  a 
State's  extension  request  proposes  a 
substantive  change  in  services 
furnished,  eligible  population,  service 
area,  statutory  sections  waived,  or 
qualiHcations  of  service  providers. 
HCFA  considers  it  a  new  waiver 
request. 

(c)  Reconsideration  of  denial.  A 
determination  of  HCFA  to  deny  a 
request  for  a  waiver  (or  for  extension  of 
a  waiver)  under  this  subpart  may  be 
reconsidered  in  accordance  with 

§  441.357. 

(d)  Existing  waiver  effectiveness  after 
denial.  If  HCFA  denies  a  request  for  an 
extension  of  an  existing  waiver  under 
this  subpart: 

(1]  The  existing  waiver  remains  in 
effect  for  a  period  of  not  less  than  90 
days  after  the  date  on  which  HCFA 
denies  the  request,  or,  if  the  State  seeks 
reconsideration  in  accordance  with 
S  441.357,  the  date  on  which  a  final 
determination  is  made  with  respect  to 
that  review. 

(2)  HCFA  calculates  an  APEL  for  the 
period  for  which  the  waiver  remains  in 
effect,  and  this  calculation  is  used  to 
pro-rate  the  limit  according  to  the 
number  of  days  to  which  it  applies. 

§441.356    Waivar  tenninatlon. 

(a)  Termination  by  the  State.  If  a 
State  chooses  to  terminate  its  waiver 
before  an  approved  program  is  due  to 
expire,  the  following  conditions  apply: 

(1)  The  State  must  notify  HCFA  in 
writing  at  least  30  days  before 
terminating  services  to  recipients. 

(2J  The  State  must  notify  recipients  of 
services  under  the  waiver  at  least  30 
days  before  temiinating  services  in 
accordance  with  §  431.210  of  this 
chapter. 

(3)  HCFA  continues  to  apply  the  APEL 
described  in  S  441.354  through  the  end  of 
the  waiver  year,  but  this  limit  is  not 
applied  in  subsequent  years. 

(4)  The  State  may  not  decrease  the 
services  available  under  the  approved 
State  plan  to  individuals  age  65  or  older 
by  an  amount  that  violates  the 
comparability  of  service  requirements 
set  forth  in  S  440.240  of  this  chapter. 

(b)  Termination  by  HCFA.  (1)  If  HCFA 
finds,  during  an  approved  waiver  period, 
that  an  agency  is  not  meeting  one  or 
more  of  the  requirements  for  a  waiver 
contained  in  this  subpart,  HCFA  notifies 
the  agency  in  writing  of  its  findings  and 
(grants  an  opporttmity  for  a  hearing  in 
accordance  with  S  441.357.  If  HCFA, 
determines  that  the  agency  is  not  in 
compliance  vn\h  this  subpart  after  the 
notice  and  any  hearing,  HCFA  may 
terminate  the  waiver. 


(2)  If  HCFA  terminates  the  waiver,  the 
following  conditions  apply: 

(i)  The  State  must  notify  recipients  of 
services  under  the  waiver  at  least  30 
days  before  terminating  services  in 
accordance  with  §  431.210  of  this 
chapter. 

(ii)  HCFA  continues  to  apply  the 
APEL  in  S  441.354  of  this  subpart,  but 
the  limit  is  prorated  according  to  the 
number  of  days  in  the  fiscal  year  during 
which  waiver  services  were  offered.  The 
limit  expires  concurrently  with  the 
termination  of  home  and  community- 
based  services  imder  the  waiver. 

$  441.357    Hearing  procedur**  for  watver 
denials. 

The  procedures  specified  in  §  430.18 
of  this  subchapter  apply  to  State 
requests  for  hearings  on  denials, 
renewals,  or  amendments  of  waivers  for 
home  and  community-based  services  for 
individuals  age  &5  or  older. 

$441,360    Umits  on  Federal  financial 
participation  (FFP). 

FFP  for  home  and  community-based 
services  listed  in  §  440.161  of  this 
subchapter  is  not  available  in 
expenditures  for  the  following: 

(a)  Services  furnished  in  a  facility 
subject  to  the  health  and  welfare 
requirements  described  in  §  441.352(a) 
during  any  period  in  which  the  facility  is 
found  not  to  be  in  compliance  with  the 
applicable  State  requirements  described 
in  that  section. 

(b)  The  cost  of  room  and  board  except 
when  furnished  as  part  of  respite  care 
services  in  a  facility,  approved  by  the 
State,  that  is  not  a  private  residence.  For 
purposes  of  this  subpart,  "board"  means 
three  meals  a  day  or  any  other  full 
nutritional  regunen.  "Board"  does  not 
include  meals,  which  do  not  comprise  a 
full  nutritional  regimen,  furnished  as 
part  of  adult  day  health  services. 

(c)  The  portion  of  the  cost  of  room  and 
board  attributed  to  unrelated,  live-in 
personal  caregivers  when  the  waiver 
recipient  lives  in  the  caregiver's  home  or 
a  residence  owned  or  leased  by  the 
provider  of  the  Medicaid  services  (the 
caregiver). 

(d)  Services  that  are  not  included  in 
the  approved  State  plan  and  not 
approved  as  waiver  services  by  HCFA. 

(e)  Services  furnished  to  recipients 
who  are  ineligible  under  the  terms  of  the 
approved  waiver. 

(f)  Services  furnished  by  a  provider 
when  either  the  services  or  the  provider 
do  not  meet  the  standards  that  are  set 
by  the  State  and  included  in  the 
approved  waiver. 

(g)  Services  furnished  to  a  recipient  by 
his  or  her  spouse. 


{441.365    Periodic  eval4Wtlon, 
aaaeaainaffit.  and  review. 

(a)  Purpose.  This  section  prescribes 
requirements  for  periodic  evaluation, 
assessment,  and  review  of  the  care  and 
services  furnished  to  individuals 
receiving  home  and  community-based 
waiver  services  imder  this  subpart. 

(b)  Evaluation  and  assessment  review 
team.  (1)  A  review  team,  as  described  in 
paragraphs  (b)(2)  and  (c)  of  this  section, 
must  periodically  evaluate  and  assess 
the  care  and  services  furnished  to 
recipients  under  this  subpart.  The 
review  team  must  be  created  by  the 
State  agency  directly,  or  (through 
interagency  agreement)  by  other 
departments  of  State  government  (such 
as  the  Department  of  Health  or  the 
Agency  on  Aging). 

(2)  Each  review  team  must  consist  of 
at  least  one  physician  or  registered 
nurse,  and  at  least  one  other  individual 
with  health  and  social  service 
credentials  who  the  State  believes  is 
qualified  to  properly  evaluate  and 
assess  the  care  and  services  provided 
imder  the  waiver.  If  there  is  no 
physician  on  the  review  team,  the 
Medicaid  agency  must  ensure  that  a 
physician  is  available  to  provide 
consultation  to  the  review  team. 

(3)  For  waiver  services  furnished  to 
individuals  who  have  been  found  to  be 
likely  to  require  the  level  of  care 
furnished  in  a  NF  that  is  also  an  IMD, 
each  review  team  must  have  a 
psychiatrist  or  physician  and  other 
appropriate  mental  health  or  social 
service  personnel  who  are 
knowledgeable  about  geriatric  mental 
illness. 

(c)  Financial  interests  and 
employment  of  review  team  members. 
(1)  No  member  of  a  review  team  may 
have  a  financial  interest  in  or  be 
employed  by  any  entity  that  furnishes 
care  and  services  under  the  waiver  to  a 
recipient  whose  care  is  under  review. 

(2)  No  physician  member  of  a  review 
team  may  evaluate  or  assess  the  care  of 
a  recipient  for  whom  he  or  she  is  the 
attending  physician. 

(3)  No  individual  who  serves  as  case 
manager,  caseworker,  benefit 
authorizer,  or  any  similar  position,  may 
serve  as  member  of  a  review  team  that 
evaluates  and  assesses  care  furnished  to 
a  recipient  with  whom  he  or  she  has  had 
a  professional  relationstup. 

(d)  Number  and  location  of  review 
teefms.  A  sufficient  number  of  teams 
must  be  located  within  the  State  so  that 
onsite  inspections  can  be  made  at 
appropriate  intervals  at  supb  where 
waiver  recipients  receive  care  and 
services. 
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(e)  Frequency  of  periodic  evaluations 
and  assessments.  Periodic  evaluations 
and  assessments  must  be  conducted  at 
least  annually  for  each  recipient  under 
the  waiver.  The  review  team  and  the 
agency  have  the  option  to  determine  the 
frequency  of  further  periodic 
evaluations  and  assessments,  based  on 
the  quality  of  services  and  access  to 
care  being  furnished  imder  the  waiver 
and  the  condition  of  patients  receiving 
care  and  services. 

[^Notification  before  inspection.  No 
provider  of  care  and  services  under  the 
waiver  may  be  notified  in  advance  of  a 
periodic  evaluation,  assessment,  and 
review.  However,  when  a  recipient 
receives  services  in  his  own  home  or  the 
home  of  a  relative,  notification  must  be 
provided  to  the  residents  of  the 
household  at  least  48  hoiu-s  in  advance. 
The  recipient  must  have  an  opportunity 
to  decline  access  to  the  home.  If  the 
recipient  dechnes  access  to  his  or  her 
own  home,  or  the  home  of  a  relative,  the 
review  is  limited  solely  to  the  review  of 
the  provider's  records.  If  the  recipient  is 
incompetent,  the  head  of  the  household 
has  the  authority  to  decline  access  to 
the  home. 

(g)  Personal  contact  with  and 
observation  of  recipients  and  review  of 
records.  (1)  For  recipients  of  care  and 
services  under  a  waiver,  the  review 
team's  evaluation  and  assessment  must 
include — 

(i)  A  review  of  each  recipient's 
medical  record,  the  evaluation  and 
reevaluation  required  by  S  441.353(c). 
and  the  plan  of  care  imder  which  the 
waiver  and  other  services  are  furnished; 
and 

(ii)  If  the  records  described  in 
paragraph  (g)(l)(i)  of  this  section  are 
inadequate  or  incomplete,  personal 
contact  and  observation  of  each 
recipient. 

(2)  The  review  team  may  personally 
contact  and  observe  any  recipient 
whose  care  the  team  evaluates  and 
assesses. 

(3)  The  review  team  may  consult  with 
both  formal  and  informal  caregivers 
when  the  recipient's  records  are 


inadequate  or  incomplete  and  when  any 
apparent  discrepancy  exists  between 
services  required  by  the  recipient  and 
services  furnished  under  the  waiver, 
(h)  Determinations  by  the  review 
team.  The  review  team  must  determine 
in  its  evaluation  and  assessment 
whether — 

(1)  The  services  included  in  the  plan 
of  care  are  adequate  to  meet  the  health 
and  welfare  needs  of  each  recipient; 

(2)  The  services  included  in  the  plan 
of  care  have  been  furnished  to  the 
recipient  as  planned; 

(3)  It  is  necessary  and  in  the  interest 
of  the  recipient  to  continue  receiving 
services  through  the  waiver  program; 
and 

(4)  It  is  feasible  to  meet  the  recipient's 
health  and  welfare  needs  through  the 
waiver  program. 

(i)  Other  information  considered  by 
review  team.  When  making 
determinations,  under  paragraph  (h)  of 
this  section,  for  each  recipient,  the 
review  team  must  consider  the  following 
information  and  may  consider  other 
information  as  it  deems  necessary: 

(1)  Whether  the  medical  record,  the 
determination  of  level  of  care,  and  the 
plan  of  care  are  consistent,  and  whether 
all  ordered  services  have  been  furnished 
and  properly  recorded. 

(2)  Whether  physician  review  of 
prescribed  psychotropic  medications 
(when  required  for  behavior  control)  has 
occurred  at  least  every  30  days. 

(3)  Whether  tests  or  observations  of 
each  recipient  indicated  by  his  or  her 
medical  record  are  made  at  appropriate 
times  and  properly  recorded. 

(4)  Whether  progress  notes  entered  in 
the  record  by  formal  and  informal 
caregivers  are  made  as  required  and 
appear  to  be  consistent  with  the 
observed  condition  of  the  recipient. 

(5)  Whether  reevaluations  of  the 
recipient's  level  of  care  have  occurred  at 
least  as  frequently  as  would  be  required 
if  that  individual  were  served  in  a  NF. 

(6)  Whether  the  recipient  receives 
adequate  care  and  services,  based,  at  a 
minimum,  on  the  following  when 
observations  are  necessary  (the 


requirements  for  the  necessity  of 
observations  are  set  forth  in  new 
S  441.365(g)(3)): 

(i)  Cleanliness. 

(ii)  Absence  of  bedsores. 

(iii)  Absence  of  signs  of  malnutrition 
or  dehydration. 

(7)  Whether  the  recipient  needs  any 
service  that  is  not  included  in  the  plan  of 
care,  or  if  included,  is  not  being 
furnished  by  formal  or  informal 
caregivers  under  the  waiver  or  through 
arrangements  with  another  public  or 
private  source  of  assistance. 

(8)  Determination  as  to  whether 
continued  home  and  community-based 
services  are  required  by  the  recipient  to 
avoid  the  likelihood  of  placement  in  a 
NF. 

(j)  Submission  of  review  team 's 
results.  The  review  team  must  submit  to 
the  Medicaid  agency  the  results  of  its 
periodic  evaluation,  assessment  and 
review  of  the  care  of  the  recipient: 

(1)  Within  1  month  of  the  completion 
of  the  review. 

(2)  Immediately  upon  its 
determination  that  conditions  exist  that 
may  constitute  a  threat  to  the  hfe  or 
health  of  a  recipient. 

(k)  Agency's  action.  The  Medicaid 
agency  must  establish  and  adhere  to 
procedures  for  taking  appropriate  action 
in  response  to  the  findings  reported  by 
the  review  team.  These  procedures  must 
provide  for  immediate  response  to  any 
finding  that  the  life  or  health  of  a 
recipient  may  be  jeopardized. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.714,  Medical  Assistance 
Program) 

Editorial  Note:  This  document  was  received 
on  June  12, 1992,  for  publication  in  the 
Federal  Register. 

Dated:  July  19, 1991. 
Gail  R.  Wilensky, 

Administration,  Health  Care  Financing 
Administration. 

Approved:  October  22, 1991. 
Louis  W.  Sullivan, 
Secretary. 
|FR  Doc.  92-14211  Filed  6-2&-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Plan  for  ttie  Use  of  ttie  Fort  Peck 
Assinlbolne  and  Sloux  Indian  Trit>es 
Judgment  Funds  Awarded  In  Docket 
31-88L  Before  the  United  States 
Claims  Court 

June  IS.  1992. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACtlOM:  Notice.  This  notice  is  published 

in  exercise  of  authority  delegated  by  the 

Secretary  of  the  Interior  to  the  Assistant 

Secretary  for  Indian  Affairs  for  209  DM 

8^ 

EFFECTIVE  DATE:  This  plan  was  effective 

on  April  1. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Lamb.  Historian,  Bureau  of  Indian 
Affairs,  Branch  of  Acknowledgment  and 
Research,  MS  2612-MIB.  1849  C  Street. 
NW..  Washington.  DC  20240. 
SUPPLEMENTARY  INFORMATION:  The  Act 
of  October  19, 1973  (Pub.  L  93-134,  87 
Stat.  466).  as  amended,  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 


funds  appropriated  to  pay  a  judgment  of 
the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  tribe.  Funds 
were  appropriated  on  December  11, 

1990,  in  satisfaction  of  the  award 
granted  to  the  Fort  Peck  Assiniboine 
and  Sioux  Indian  Tribes  before  the 
United  States  Claims  Court  in  Docket 
31-88L.  The  plan  for  the  use  of  the  funds 
was  submitted  to  Congress  with  a  letter 
dated  December  6. 1991.  and  was 
received  by  the  Senate  on  December  18. 

1991,  and  by  the  House  of 
Representatives  on  January  3, 1992.  The 
plan  became  effective  onApril  1, 1992, 
as  provided  by  the  1973  Act.  as 
amended  by  Pub.  L.  97-458.  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

For  the  Use  of  Judgment  Funds  Awarded  to 
the  Fort  Peck  Assiniboine  and  Sioux  Tribes  in 
Docket  31-88L  before  the  United  States 
Claims  Court. 

The  funds  appropriated  on  December 
11. 1990.  in  satisfaction  of  the  award 
granted  in  Docket  31-88L  to  the  Fort 
Peck  Assiniboine  and  Sioux  Tribes  of 
the  Fort  Peck  Indian  Reservation  before 
the  United  States  Claims  Court,  less 
attorney  fees  and  litigation  expenses. 


and  including  all  interest  and 
investment  income  accrued,  shall  be 
used  and  distributed  as  follows. 

The  principal,  interest,  and  investment 
income  accrued  shall  be  available  on  a 
budgetary  basis  to  the  tribal  governing 
body,  subject  to  the  approval  of  the 
Secretary,  to  be  utilized  for  the  Fort 
Peck  Tribal  Land  Purchase  Program.  The 
Fort  Peck  Tribal  Land  Purchase  Program 
furthers  economic  development  of  the 
reservation  by  consolidating  allotted, 
develop  such  lands  for  the  enhancement 
of  the  economic  viability  of  the  Fort 
Peck  Tribes. 

In  accepting  lands  in  trust  purchased 
with  the  funds  made  available  to  the 
tribal  governing  body  under  the 
provisions  of  this  Secretarial  Plan,  the 
Secretary  shall  exercise  the  authority 
provided  him  in  Sec.  5  of  the  Act  of  June 
la  1934,  25  U.S.C.  465.  and  shall  apply 
the  standards  set  forth  in  part  151  of  title 
25,  Code  of  Federal  Regulations,  as 
those  standards  now  exist  or  as  they 
may  be  amended  in  the  future. 

David  |.  Matheson. 

Acting  Assistant  Secretary— Indian  Affairs.  ■ 
[PR  Doc  92-15243  Filed  6-29-92;  8;45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Indian  Qaming 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice  of  approved  Tribal-State 

Compact 

summary:  Pursuant  to,25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 


Regbter.  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Gaming 
Compact  between  the  Barona  Group  of 
the  Capitan  Grande  Band  of  Mission 
Indians  and  the  State  of  California, 
executed  on  April  2. 1992. 
date:  This  action  is  effective  June  30, 
1992. 


addresses:  Office  of  Tribal  Services^ 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior.  MS/MIB  4603, 1849  C  Street 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACr. 
Ronal  Eden,  Bureau  of  Indian  Affairs. 
Washington.  DC  20240.  (202)  208-7445. 

Dated:  |une  23, 1992. 
Eddie  F.  Brown. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doa  92-15267  Filed  6-29-92;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  81N-0060J 

RIN  09C5-AA06 

OralJy  Administered  Drug  Products  for 
the  Treatment  of  Fever  Blisters  for 
Over-the-Counter  Human  Use 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  that  any  over-the- 
counter  (OTC)  orally  administered  drug 
product  for  the  treatment  of  fever 
blisters  is  not  generally  recognized  as 
safe  and  effective  and  is  misbranded. 
FDA  is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency's  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
final  monograph,  and  all  new  data  and 
information  on  OTC  orally  administered 
drug  products  for  the  treatment  of  fever 
blisters  that  have  come  to  the  agency's 
attention.  This  final  rule  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 
EFFECTIVE  DATE:  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5, 1982  (47 
FR  502),  FDA  published,  under 
S  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters,  together  with 
the  recommendations  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
Internal  Drug  Products  (the  Panel), 
which  was  the  advisory  review  panel 
responsible  for  evaluating  data  on  the 
active  ingredients  in  this  dnig  class. 
Interested  persons  were  invited  to 
submit  comments  by  April  5, 1982.  Reply 
comments  in  response  to  comments  filed 
in  the  initial  conmient  period  could  be 
submitted  by  May  5, 1982. 

In  accordance  with  §  33O.10(a)(10).  the 
data  and  information  considered  by  the 
Panel  were  put  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr..  Rockville.  MD 


20857.  after  deletion  of  a  small  amount 
of  trade  secret  information. 

The  agency's  proposed  regulation,  in 
the  form  of  a  tentative  final  monograph, 
for  OTC  orally  administered  drug 
products  for  the  treatment  of  fever 
blisters  was  published  in  the  Federal 
Register  of  June  17. 1985  (50  FR  25156). 
Interested  persons  were  invited  to  file 
by  August  16, 1985  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  of  Food  and 
Drugs  regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency's  economic  impact 
determination  by  October  15, 1985.  New 
data  could  have  been  submitted  until 
June  17. 1986.  and  comments  on  the  new 
data  until  August  18, 1986.  Final  agency 
action  occurs  with  the  publication  of 
this  final  rule  on  OTC  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters. 

In  the  proposed  rule,  the  agency  did 
not  propose  any  active  ingredient  for 
oral  administration  to  treat  fever  blisters 
as  generally  recognized  as  safe  and 
effective  and  not  misbranded.  However, 
the  agency  did  propose  monograph 
labeling  in  the  event  that  data  were 
submitted  that  resulted  in  the  upgrading 
of  any  ingredients  to  monograph  status 
in  the  final  rule.  The  agency  stated  that 
in  the  event  that  new  data  submitted  to 
the  agency  during  the  allotted  12-month 
comment  and  new  data  period  were  not 
sufficient  to  establish  "monograph 
conditions"  for  OTC  orally  administered 
drug  products  for  the  treatment  of  fevqr 
blisters,  the  final  rule  would  declare 
these  products  to  be  new  drugs  (50  FR 
25156  at  25157).  In  this  final  rule,  no 
active  ingredient  has  been  determined  to 
be  generally  recognized  as  safe  and 
effective  for  use  in  OTC  drug  products 
intended  for  oral  administration  to  treat 
fever  blisters.  Therefore,  proposed  21 
CFR  part  357.  subpart  H  for  OTC  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters  is  not  being 
issued  as  a  final  regulation. 

This  final  rule  declares  OTC  drug 
products  containing  active  ingredients 
for  oral  administration  to  treat  fever 
blisters  to  be  new  drugs  under  section 
201  (p)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321(p)), 
for  which  an  application  approved 
under  section  505  of  the  act  (21  U.S.C. 
355)  and  21  CFR  part  314  is  required  for 
marketing.  In  the  absence  of  an 
approved  application,  products 
containing  these  drugs  for  this  use  also 
would  be  misbranded  under  section  502 
of  the  act  (21  U.S.C.  352).  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application. 


This  final  rule  amends  21  CFR  part  310 
to  include  drug  products  containing 
active  ingredients  for  oral 
administration  to  treat  fever  blisters  by 
adding  to  subpart  E  new  §  310.537  (21 
CFR  310.537).  The  inclusion  of  OTC 
orally  administered  drug  products  for 
the  treatment  of  fever  blisters  in  part  310 
is  consistent  with  FDA's  established 
policy  for  regulations  in  which  there  are 
no  monograph  conditions.  (See,  e.g., 
SS  310.510,  310.519.  310.525.  310.526. 
310.532.  310.533,  and  310.534.)  If,  in  the 
future,  any  ingredient  is  determined  to 
be  generally  recognized  as  safe  and 
effective  for  use  in  an  OTC  orally 
administered  drug  product  for  the 
treatment  of  fever  blisters,  the  agency 
will  promulgate  an  appropriate 
regulation  at  that  time. 

The  OTC  drug  procedural  regulations 
(21  CFR  330.10)  now  provide  that  any 
testing  necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be  . 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  is 
no  longer  using  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  III"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
using  instead  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III). 

In  the  proposed  rule  for  OTC  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters  (50  FR  25156). 
the  agency  advised  that  it  would 
provide  a  period  of  12  months  after  the 
date  of  publication  of  the  final 
monograph  in  the  Federal  Register  for 
relabeling  and  reformulation  of  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters  to  be  in 
compliance  with  the  monograph. 
Although  data  and  information  were 
submitted  on  lysine  in  response  to  the 
proposed  rule,  they  were  not  sufficient 
to  support  monograph  conditions,  and 
no  monograph  is  being  established  at 
this  time.  Therefore,  orally  administered 
drug  products  for  the  treatment  of  fever 
blisters  that  are  subject  to  this  rule  are 
not  generally  recognized  as  safe  and 
effective  and  are  misbranded 
(nonmonograph  conditions).  In  the 
advance  notice  of  proposed  rulemaking 
(47  FR  502  at  503).  the  agency  advised 
that  conditions  for  the  drug  products 
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subject  to  this  monograph  would  be 
effective  6  months  after  the  date  of 
publication  of  a  final  monograph  in  the 
Federal  Register.  Because  no  OTC  drug 
monograph  is  being  established  for  this 
class  of  drug  products,  the  agency  is 
adopting  this  d-month  effective  date  for 
the  nonmonograph  conditions  for  these 
drug  products.  Therefore,  on  or  after 
December  30, 1992.  no  OTC  drug 
products  that  are  subject  to  this  final 
rule  may  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  imless  they  are  the 
subject  of  an  approved  apphcation. 

In  response  to  the  proposed  rule  on 
OTC  orally  administered  drug  products 
for  the  treatment  of  fever  blisters,  five 
physicians,  one  manufacturer,  and  one 
nutritionist  submitted  conunents.  No 
requests  for  oral  hearing  before  the 
Commissioner  were  received.  Copies  of 
the  comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch  (address  above).  Additional 
information  that  has  come  to  the 
agency's  attention  since  publication  of 
the  proposed  rule  is  also  on  public 
display  in  the  Dockets  Management 
Branch. 

I.  The  Agency's  Conclusions  on  the 
Comments 

A.  Comments  on  Lysine 

1.  Several  comments  supported  the 
safety  and  effectiveness  of  L-lysine 
(hereinafter  referred  to  as  lysine)  for  the 
treatment  of  fever  blisters.  One 
comment  submitted  clinical  data  from 
published  studies  (Refs.  1  through  11),  a 
1986  unpublished  study  by  Walsh  et  al. 
(Ref.  12),  a  summary  of  the  data 
contained  in  references  1  through  12 
(Ref.  13),  a  published  letter  (Ref.  14),  a 
program  for  a  symposium  on  lysine  (Ref. 
15),  a  summary  of  the  symposium  (Ref. 
16],  abstracts  of  presentations  on  lysine 
made  at  that  symposium  (Ref.  17), 
published  data  from  in-vitro,  animal, 
and  human  studies  (Refs.  18  through  34), 
and  patient  information  (Ref.  35).  The 
comment  subsequently  provided  the 
published  results  of  the  1986  study  by 
Walsh  et  al.  (Ref.  36).  Several  other 
comments  supported  lysine's 
effectiveness  for  treating  herpes  simplex 
infections  with  anecdotal  statements  of 
treatment  successes. 

The  agency  has  evaluated  all  of  the 
data  submitted  but  is  discussing  only 
references  1  through  12  and  36 
specifically,  because  they  are  the  only 
ones  material  to  the  in-vivo 
effectiveness  of  lysine.  The  agency  does 
not  consider  these  references  as 
adequately  demonstrating  that  lysine  is 
generally  recognized  as  safe  and 
effective  for  OTC  drug  use  in  relieving 


the  discomfort  of  fever  blisters  and  cold 
sores. 

Kagan  (Ref.  1)  stated  diat  eight 
subjects  with  facial  herpes  and  two  with 
genital  herpes  were  treated  with  390 
milligrams  (mg)  of  lysine.  This  dosage, 
given  at  the  first  evidence  of  herpetic 
lesions,  was  continued  for  5  days  and 
the  results  were  reported  as  "uniform, 
rapid  resolution  gf  lesions."  No  other 
specific  information  was  given.  This 
study  was  not  a  placebo-controlled 
study  and  contains  insufficient  data  on 
which  to  base  any  conclusion. 

Griffith,  Norins,  and  Kagan  (Ref.  2) 
reported  results  of  an  uncontrolled,  open 
study  on  45  volunteers,  11  male  and  34 
female,  4  to  60  years  of  age  with  a 
history  of  recurrent  fever  blisters.  The 
daily  dosage  of  lysine  for  subjects  with 
active  infections  was  800  to  1,000  mg/ 
day  compared  with  a  maintenance  dose 
of  312  to  500  mg/day.  Cereals,  seeds, 
nuts,  chocolate,  and  other  foods  which 
were  noted  to  produce  a  high  arginine- 
to-lysine  ratio  and  to  favor  herpetic 
lesions  were  curtailed  in  the  diet. 
Infections  were  described  as  mild  in  6 
subjects,  moderate  in  33  subjects,  severe 
in  4  subjects,  and  incapacitating  in  2 
subjects.  Two  treatment  failures  were 
reported,  both  of  which  occurred  in  the 
mildly-infected  subjects.  Though  three  of 
the  subjects  were  lost  to  foUowup,  the 
foUowup  period  for  the  others  was  2 
months  to  3  years.  Pain  was  reported  as 
disappearing  overnight  in  virtually  every 
instance  and  more  rapidly  than  with 
past  treatments.  Recurrences  were 
reported  to  show  decreased  frequency. 
However,  the  results  were  considered 
suppressive  rather  than  curative 
because  when  lysine  was  discontinued 
after  the  subjects  had  been  maintained 
on  lysine  infection-free  for  2  months  to  3 
years,  the  lesions  recurred  in  1  to  4 
weeks. 

The  study  was  not  placebo-controlled: 
therefore,  it  does  not  meet  agency 
requirements  for  evaluation.  The  agency 
has  carefully  evaluated  all  of  the  data  in 
this  study  and  concludes  that  lysine's 
effectiveness  in  relieving  the  discomfort 
of  fever  blisters  was  not  adequately 
demonstrated. 

Milman,  Scheibel  and  lessen  (Ref.  3) 
reported  results  of  a  randomized, 
double-blind,  placebo-controlled  study 
conducted  for  48  weeks  in  119  subjects, 
103  of  whom  were  females  aged  16  to  60 
years  (median  age  of  36  years),  with 
herpes  infections.  Enrollment  was 
restricted  to  otherwise  healthy  people 
who  had  had  at  least  three  herpes 
simplex  episodes  in  the  preceding  year. 
Only  subjects  with  prolabial  and 
perioral  lesions  were  enrolled  and 
diagnosis  was  based  on  a  thorough 


history,  though  in  some  cases  the  lesions 
were  seen  on  examination  by  the 
investigators. 

The  subjects  were  given  either  11 
lysine  tablets  (500  mg)  or  11  placebo 
tablets  on  the  initial  visit  and  instructed 
to  take  two  tablets  at  the  onset  of  a 
lesion,  followed  by  one  tablet  each 
subsequent  morning  and  evening  until 
the  tablets  were  gone.  The  subjects  were 
to  return  after  each  episode,  at  which 
time  a  questionnaire  was  filled  out 
regarding  symptoms  and  findings,  and 
the  residual  tablets  were  to  be  returned. 
A  new  questionnaire  and  a  new  box  of 
medication  were  given  at  that  time. 
Treatment  with  foUowup  was  carried 
out  for  251  episodes  of  recurrent  herpes 
simplex  (prolabial  or  perioral  sites). 

Analysis  of  results  was  made  for  only 
those  episodes  for  which  treatment  was 
started  on  the  day  the  first  symptom(8) 
appeared.  Sixty-one  episodes  were 
excluded  (29  lysine  and  32  placebo). 
Exclusion  was  based  on  the  following 
criteria:  (1)  treatment  was  not  started  on 
the  day  the  first  symptoms  appeared;  (2) 
the  subject  returned  more  than  two 
tablets;  or  (3)  the  data  were  inadequate. 

Median  recurrence-free  intervals  in 
lysine  and  placebo-treated  groups  were 
57  (8  to  185)  days  and  53  (11  to  154) 
days,  respectively.  Subjects  were 
assessed  for  rate  of  healing  and  the 
appearance  of  the  lesion  at  its  worst 
The  healing  rate  (median  days]  for 
initial  treatment  was  8  (1  to  24)  days  for 
lysine,  and  7  (1  to  17]  days  for  placebo. 
The  healing  rate  for  all  treatments  was  8 
(1  to  31)  days  for  lysine  and  8  (1  to  17) 
days  for  placebo.  According  to  these 
data,  the  healing  rate  for  placebo  seems 
better  than  the  rate  for  lysine. 

The  results  for  this  study  were 
reported  as  showing  no  difference    - 
between  placebo  and  lysine  treatment 
for  the  rate  of  healing  cmd  the 
appearance  of  the  lesion  at  its  worst. 
"No  effect"  for  lysine  treatment  (500  mg 
twice  a  day)  was  seen  in  recurrent 
herpes  labialis.  Accordingly,  this  study 
cannot  be  used  to  demonstrate  lysine's 
effectiveness  in  relieving  the  discomfort 
of  fever  blisters. 

The  authors  commented  that  the  dose 
of  lysine  in  this  study  may  have  been 
too  low.  They  also  note  that  because 
virus  multiplication  in  the  herpetic 
lesion  begins  in  the  prodromal  stage, 
therapy  must  begin  immediately  when 
symptoms  develop. 

Saunders  (Ref.  4)  reported  that  40 
subjects  with  oral  or  genital  herpes  were 
treated  with  maintenance  doses  of 
lysine  daily  resulting  in  34  subjects  who 
showed  either  shorter  duration  of 
episodes,  diminished  frequency  (from  50 
percent  to  total  remission],  or  both. 
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Concomitant  iododeoxyuridine  ointment 
was  also  used.  The  treatment  was  not 
placebo  controlled,  and  no  data  were 
included.  The  agency  considers  the 
information  provided  as  insufficient  for 
evaluation. 

Milman.  Sheibel,  and  Jessen  (Ref.  5) 
conducted  a  double-blind,  placebo- 
controlled,  crossover  study  to  test  the 
following  hypothesis:  In  recurrent 
herpetic  lesions,  virus  multiphcation 
begins  in  the  prodromal  stage  and  is 
maximal  during  the  following  24  hours 
with  subsequent  rapid  decline.  Thus, 
trsatment  must  be  initiated  immediately 
at  the  onset  of  the  first  sjmiptoms. 

The  study  population  consisted  of 
healthy  volunteers  with  at  least  three 
perioral  and/or  prolabial  herpes  simplex 
episodes  in  the  preceding  12  months.  On 
the  first  visit,  subjects  were  given  a 
questionnaire  and  tablets  containing  500 
mg  lysine  monohydrochloride  or 
placebo.  The  subjects  were  instructed  to 
take  one  tablet  twice  daily  during  the 
entire  study  and  to  record  on  their 
questionnaires  the  duration  and  course 
of  their  herpes  simplex  recurrences  and 
to  classify  the  lesion,  when  at  its  worst, 
according  to  the  following  scale:  (1) 
itching,  burning,  tingling,  or  tenderness 
but  no  visible  lesion;  (2)  erythema  with 
induration  (papule)  and/or  vesicles 
without  exudation;  (3)  vesicles  with 
exudation  and/or  crust,  lesion  15 
millimeters  (mm)  or  less,  measured 
along  the  largest  diameter  (4)  vesicles 
with  exudation  and/or  crust,  lesions 
greater  than  15  mm.  These 
questionnaires  were  to  be  mailed  in, 
along  with  any  remaining  medication,  at 
4-week  intervals;  then  new 
questionnaires  and  a  fresh  supply  of 
tablets  were  issued.  Crossover,  without 
interruption  in  the  study,  was  made  at 
12  weeks.  Sixty-five  subjects  (52 
females,  13  males),  aged  16  to  73  years 
(median  age  36  years],  completed  the 
study. 

Subjects  initially  treated  with  lysine 
had  45  recurrences  during  lysine  and  38 
recurrences  during  placebo  treatment. 
Subjects  initially  treated  with  placebo 
had  66  recurrences  during  placebo  and 
46  recurrences  during  lysine  treatment. 
The  total  number  of  recurrences  during 
lysine  treatment  was  91,  and  during 
placebo  treatment  104.  The  agency  has 
determined  that  none  of  these 
differences  was  statistically  significant 
and  that  there  are  no  significant 
differences  between  the  lysine  and 
placebo  treatment  series  as  regards  the 
rate  of  healing  and  the  appearance  of 
the  recorded  herpes  lesions  at  their 
worst. 

The  authors  also  reported  that 
significantly  more  subjects  were 
recurrence-free  during  lysine  than 


during  placebo  treatment.  While  this 
finding  might  suggest  an  effect  of  lysine 
in  some  of  the  subjects,  it  does  not 
establish  effectiveness. 

The  agency  also  notes  that  subjects 
initially  treated  with  placebo  had  66 
recurrences  during  placebo,  whereas 
subjects  initially  treated  with  lysine  had 
38  recurrences  during  placebo  treatment 
The  agency  finds  that  this  is  a  marked 
difference  and  might  be  interpreted  as 
showing  that  lysine  g"iven  initially  was 
effective  during  the  subsequent  placebo 
period. 

The  authors  concluded  that  lysine  had 
no  significant  prophylactic  effect,  either 
on  the  duration  or  on  the  recurrence  rate 
of  herpes  simplex  labialis.  However,  the 
results  suggest  that  certain  people  may 
benefit  from  such  treatment,  and  further 
investigations  are  indicated  to  clarify 
this  hypothesis. 

Walsh,  Gnffith,  and  Behforooz  (Ref.  6} 
tested  the  effect  of  lysine 
supplementation  on  herpes  infection. 
Their  study  design  was  a  retrospective 
questionnaire  which  constituted  an 
"epidemiological  survey."  Over  a  3- 
month  period,  at  300  randomly  selected 
retail  general  nutrition  stores,  self- 
addressed  reply  post  card 
questionnaires  were  distributed  to 
purchasers  of  lysine.  Individuals  with 
herpes  infection  who  wished  to 
participate  in  a  medical  survey  were 
asked  to  return  the  postcard.  Eventually, 
4,000  questionnaires  were  sent  out,  with 
1,543  respondents  (38  percent):  1,043  (67 
percent)  were  female  and  500  (33 
percent)  were  male.  Data  gathered  from 
the  questionnaires  described  the  survey 
population,  types  of  herpes,  frequency  of 
attacks,  effect  of  other  forms  of  therapy 
tried,  and  the  effect  of  lysine  on  herpes 
infection.  Fifty-four  percent  of  the 
survey  population  reported  that  they 
had  been  treated  for  herpes  by  a 
physician.  Of  these,  16  percent  reported 
that  cultures  had  been  obtained  with  72 
percent  of  the  cultures  giving  positive 
results.  The  most  fi-equent  diagnoses 
reported  were:  (1)  cold  sores  (50 
percent),  (2)  cold  sores  and  canker  sores 
(17  percent),  (3)  genital  herpes  (11 
percent],  (4)  canker  sores  alone  (11 
percent),  and  (5)  shingles  and  various 
combinations  of  herpes  (less  than  10 
percent  of  the  subjects).  Frequency  of 
infection  in  subjects  with  cold  sores  was 
reported  as  four  or  less  times  a  year  in 
47  percent  of  the  subjects,  five  to  eight 
times  per  year  in  37  percent,  and  more 
than  eight  times  per  year  in  16  percent. 
Ten  percent  of  the  subjects  showed 
healing  in  5  days  when  they  were 
untreated  compared  to  73  percent  who 
showed  healing  in  the  same  period  when 
they  were  treated.  The  percentage  of 
subjects  with  severe  symptoms 


decreased  from  59  percent  to  7  percent 
with  lysine,  subjects  with  moderate 
symptoms  increased  from  18  percent 
without  treatment  to  27  percent  with 
treatment.  Those  with  mild  symptoms 
increased  from  3  percent  without 
therapy  to  65  percent  with  lysine 
treatment,  and  subjects  with  intolerable 
symptoms  decreased  from  20  percent 
without  treatment  to  1  percent  *vith 
treatment.  During  the  period  of 
treatment  with  lysine,  recurrence  was 
reportedly  prevented  in  35  percent, 
decreased  in  49  percent,  and  was 
unchanged  in  16  percent  of  the  total 
subject  population.  Severity  of 
symptoms,  time  required  for  healing, 
and  frequency  of  recurrences  were  all 
reported  as  decreased  in  subjects  who 
supplemented  their  diets  with  lysine. 

The  usual  dosage  of  lysine  reported 
by  the  respondents  for  this  study  was 
three  tablets  (936  mg/day).  Subjects 
with  cold  sores  reportedly  averaged  2  to 
3  lysine  tablets  (780  mg/dny). 

The  authors  noted  that  prior  to  the 
time  of  their  publication  no  extensive 
double-blind  study  had  been  pubUshed 
testing  the  therapeutic  value  of  lysine 
for  the  treatment  of  herpes  infection. 
They  concluded  that  the  results  of  this 
survey  demonstrated  sufficient  potential 
to  encourage  more  definitive  studies  on 
the  efficacy  of  supplemental  lysine  for 
the  treatment  of  herpes  viral  infections. 

The  agency  fmds  that  this  study  does 
not  establish  effectiveness  for  the 
following  reasons:  (1)  it  was  a 
retrospective,  epidemiological  survey, 
based  on  responses  to  a  questionnaire 
and  was  not  a  double-blind,  placebo- 
controlled,  or  prospective  clinical  trial; 

(2)  because  the  study  did  not  include 
subjects  treated  with  a  placebo,  the 
study  objectives  could  not  be  achieved; 

(3)  there  was  no  particular  setting  at 
which  the  subjects  were  treated  (only  54 
percent  of  the  population  stated  that  "at 
some  time"  they  had  been  treated  for 
herpes  by  a  physician);  (4)  the  diagnoses 
were  varied  for  the  study  population 
and  included  cold  sores,  cold  sores  and 
canker  sores,  canker  sores  alone,  genital 
herpes,  shingles,  and  various 
combinations  of  herpes  (there  should 
have  been  a  uniform  population  of 
subjects  with  fever  blisters  and  cold 
sores  only  for  the  indication  desired  in 
this  rulemaking);  (5)  the  dosages  used  by 
the  participants  in  this  study  varied:  3 
tablets  of  lysine  (936  mg/day)  was  the 
usual  dosage,  while  subjects  with  cold 
sores  reported  an  average  dosage  of  2  to 
3  lysine  tablets  (780  mg/day);  (6)  none  of 
the  study  participants  was  examined  by 
the  investigators  for  measurements  of 
lesion  size,  or  for  the  presence  of 
vesicles  or  crusting;  (7)  admissibility 
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and  exclusion  criteria  which  tnight 
influence  the  response  of  the  subject  are 
not  mentioned,  e.g.,  good  health, 
hypersensitivity  history,  concomitant 
medication,  skin  creams,  or  food 
products  (e.g.,  milk  products);  and  (8) 
study  subjects  should  be  able  to  adhere 
to  a  study  protocol  (e.g.,  take  the  drug 
and  report  daily  for  examination  as 
required  by  the  protocol).  Certain 
variables  should  be  considered  in  the 
pre-episode  period:  the  distance  of  the 
subject  from  the  clinical  facility  and  the 
person's  ability  to  come  to  the  facility  on 
a  daily  basis  during  an  episode  of  a 
fever  blister  should  be  determined  at 
this  time. 

Because  of  these  problems,  this  study 
cannot  be  used  to  demonstrate  lysine's 
effectiveness  in  relieving  the  discomfort 
of  fever  blisters  or  cold  sores. 

DiGiovanna  and  Blank  (Ref.  7) 
conducted  a  randomized,  placebo- 
controlled,  double-blind  study  to 
determine  whether  lysine  can  modify  or 
prevent  clinical  recurrences  of  herpes 
simplex  virus  infections.  There  were  21 
subjects  (10  lysine,  10  placebo,  and  1 
untreated  due  to  spontaneous  remission 
and  failure  to  have  further  episodes  of 
herpes  simplex  virus  infection  during 
the  study).  Subjects  enrolled  in  this 
study  were  volunteers  in  good  health 
with  a  history  of  herpes  simplex 
infections  reaming  at  least  every  6 
weeks  and  without  previous  therapy 
with  lysine.  After  the  diagnosis  of 
herpes  simplex  was  made  based  on 
clinical  examination  by  one  of  the 
investigators  and  a  positive  Tzanck 
smear  for  abnormal  cytologic  findings 
was  obtained,  the  subjects  were 
randomly  assigned  in  a  double-blind 
fashion  to  either  the  placebo  or  lysine 
treatment  group.  Treatment  consisted  of 
400  mg  lysine  oral  capsules  or  placebo 
(lactose)  capsules  given  three  times 
daily  for  4  to  5  months.  Patients  were 
given  a  1-month  supply  of  capsules  on 
admission  to  the  study.  The  instructions 
given  at  that  time  were  that  the  capsules 
should  only  be  taken  when  prodromal 
symptoms  or  a  lesion  appeared,  and  the 
medication  should  be  continued  for  the 
duration  of  the  study.  Subjects  were 
instructed  to  keep  records  of  the  date  of 
onset  of  the  prodrome,  date  of 
appearance  of  the  first  visible  lesion,  the 
number  of  individual  lesions  (single 
vesicles  or  papules),  and  the  date  of 
healing  (day  when  the  crust  came  off 
wnthout  bleeding  or  reforming).  The 
subjects  were  to  bring  this  information 
with  them  for  review  at  the  time  of  their 
monthly  medical  visits.  At  this  time, 
they  were  given  another  month's  supply 
of  medication.  During  this  study, 
limitation  of  foods  high  in  aiginine 


(seeds,  nuts,  chocolate,  etc.]  was 
advised. 

In  both  groups,  the  subjects  had 
lesions  more  than  40  percent  of  the  time. 
This  was  believed  to  be  affected  by  the 
admission  criteria.  There  was  no 
substantial  difference  in  the  frequency 
or  duration  of  episodes  and  no 
difference  in  the  number  of  lesions  per 
episode  between  the  two  groups. 

The  investigators  concluded  that  there 
was  no  significant  difference  between 
the  lysine  and  placebo  groups  in  episode 
frequency,  duration,  or  severity.  They 
were  unable  to  substantiate  any 
statistically  significant  effect  of  lysine  in 
the  treatment  or  prophylaxis  of 
recurrent  herpes  simplex  virus  infection. 
They  felt  that  this  conclusion  was  valid 
despite  the  small  number  of  subjects. 
The  agency  concurs  that  the  results  do 
not  support  effectiveness. 

McCune,  et  al.  (Ref.  8)  studied  the 
effect  of  oral  lysine  treatment  on  the 
severity,  diu'ation,  and  recurrence  of 
symptoms  and  lesions  in 
nonimmunocompromised  subjects  with 
herpes  simplex  virus  infection.  This  was 
a  prospective,  randomized,  double-blind, 
placebo-controlled  crossover  study  with 
41  evaluable  subjects.  In  contrast  to  a 
number  of  other  studies,  the  subjects  in 
this  study  were  diagnosed  with  culture 
proven  herpes  simplex  virus  infection  at 
the  time  when  they  were  enrolled  in  the 
study,  but  were  not  differentiated  as 
Type  1  or  Type  2  by  viral  subtyping.  The 
subjects  were  in  general  good  health 
except  for  their  history  of  recurrent 
herpes  simplex  virus  infection  with  at 
least  3  episodes  in  the  preceding  6 
months. 

Each  subject  was  seen  by  one 
investigator  on  entry  into  the  study  and 
at  12, 24, 36,  and  48  weeks  of  treatment. 
A  questionnaire  was  completed  by  each 
subject  at  each  visit  and  reviewed  by 
the  investigator.  The  protocol 
recommended  a  dietary  limitation  of 
foods  high  in  arginine  content  (peas, 
cereals,  peanuts,  cashews,  cola  drinks, 
beer  (barley),  and  chocolate).  Foods  high 
in  lysine  content  were  encouraged 
(dairy  products,  milk,  potatoes,  Brewer's 
yeast).  Subjects  received  either  two  or 
four  312  mg  lysine  tablets. 

In  98  percent  of  the  subjects,  complete 
healing  (time  to  loss  of  crust)  of  herpes 
simplex  virus  infection  occurred  within 
2  weeks  after  the  onset  of  the  acute 
episode,  and  71  percent  noted  healing  in 
less  than  9  days.  Decreased  recurrence 
rate  occurred  in 

nonimmunocompromised  subjects 
treated  with  oral  lysine  tablets — ^four 
312  mg  tablets/day.  A  dose  of  624  mg/ 
day  (one  312  mg  tablet  twice  daily]  was 
noted  as  not  effective. 


The  agency  beUeves  that  the  data 
show  that  lysine  may  be  capable  of 
decreasing  the  severity  of  symptoms 
associated  with  herpes  simplex  virus 
recurrences;  however,  neither  dosage 
shortened  healing  time  when  compared 
with  placebo. 

Because  animal  models  have  shown 
that  oral  lysine  can  alter  intracellular 
sodium  and  potassium  levels  without 
detectable  serum  changes,  serum 
sodium  and  chloride  levels  were 
checked  in  each  subject  at  baseline 
examination  and  at  each  12-week 
recheck  examination.  No  subject  was  on 
supplemental  oral  potassium  treatment 
or  receiving  any  other  medication  which 
could  change  the  serum  levels  of  these 
electrolytes.  No  abnormalities  were 
detected  at  baseUne  or  during  foUowup, 
and  there  were  no  complaints  of 
weakness,  ataxia,  or  muscle  tremors. 

A  major  deficiency  of  this  study  was 
the  failure  to  have  the  subjects  come  in 
for  daily  evaluation  for  the  first  8  days 
or  at  some  specified  time  during  the  first 
8  days  after  the  onset  of  the  fever 
blister.  The  guidelines  recommended  by 
the  Panel  stress  this  requirement  and 
note  that  one  of  the  criteria  for 
admissibility  and  exclusion  is  that  the 
subjects  should  be  able  to  comprehend 
instructions  and  adhere  to  the  study 
protocol  (e.g.,  take  the  drug  and  report 
daily  for  examination  as  required). 

The  Panel's  guidelines  also  restrict  the 
use  of  other  medications,  skin  creams, 
or  food  products  (e.g.,  milk  products) 
that  might  influence  the  response  of  the 
subject  in  the  study.  In  this  study,  dairy 
products  were  encouraged  as  foods  that 
were  high  in  lysine  content,  and  foods 
high  in  arginine  content  were 
discouraged. 

The  data  concerning  the  duration  of 
fever  blisters  and  the  duration  of 
symptoms  were  not  given  in  actual 
number  of  days,  but  were  recorded  as 
either  healing  in  or  lasting  for  more  than 
5  days. 

Information  was  collected  by 
questionnaires  which  the  subjects 
completed  at  each  visit  to  the 
investigator.  These  subjects  were  seen 
by  the  investigator  on  one  pretreatment 
visit  and  then  at  3-month  intervals  at  12, 
24,  36,  and  48  weeks.  The  agency 
believes  that  information  collected  at 
these  protracted  intervals  will  not  be  as 
acciu-ate  as  information  collected  daily, 
or  at  much  more  frequent  periods.  Based 
on  these  deficiencies,  this  study  cannot 
be  used  to  demonstrate  lysine's 
effectiveness  in  relieving  the  discomfort 
of  fever  blisters  and  cold  sores. 

Miller  and  Foulke  (Ref.  9)  reviewed 
studies  concerned  with  the  roles  of 
arginine  and  lysine  in  herpes  simplex 
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virus  replication  and  the  mechanisms  by 
which  lysine  seems  to  antagonize 
arginine.  The  authors  reached  the 
following  conclusions:  (1)  treatment  of 
herpes  simplex  virus  infections  should 
involve  curtailment  of  arginine  intake 
and  increased  lysine  intake;  (2)  the  ratio 
of  lysine  to  arginine  in  a  person's  diet  is 
a  critical  factor  in  prevention  of 
recurrent  herpes  simplex  virus  infection. 
Tables  are  given  listing  the  lysine/ 
arginine  ratio  for  foods  high  in  lysine 
(milk.  fish,  chicken,  beef,  pork.  Brewer's 
yeast,  soybeans,  and  legumes]  and  for 
foods  high  in  arginine  (nuts,  chocolate, 
popcorn,  jello.  gelatin,  brown  sugar, 
raisins,  seeds,  whole  wheat  bread);  (3)  if 
people  restrict  arginine  intake  during 
lysine  treatment  of  an  active  episode  of 
herpes  simplex  virus  infection,  the  size 
and  the  duration  of  lesions  can  be 
decreased;  (4)  lysine  only  suppresses 
virus  infections,  it  does  not  cure;  (5) 
though  lysine  halts  herpetic  replication, 
it  has  no  role  in  the  healing  process;  and 
(6)  some  people  have  controlled 
recurrence  by  merely  limiting  their 
dietary  intake  of  foods  high  in  arginine 
content. 

These  authors  also  studied  nine 
subjects  with  recurrent  oral  herpes 
simplex  virus  over  a  period  of  8  months. 
An  arginine-restricted  diet  was 
prescribed,  and  lysine  hydrochloride  500 
mg  was  given  each  day.  The  results 
reported  were  smaller  lesions  of  shorter 
duration  (2  to  5  days  versus  7  to  10  days 
in  the  past).  The  authors  concluded  that 
further  clinical  studies  are  needed, 
including  double-blind  placebo- 
controlled  studies  with  and  without 
arginine  limitation. 

The  agency  finds  that  this  study 
cannot  be  used  to  demonstrate  lysine's 
effectiveness  in  relieving  discomfort  of 
fever  blisters  and  cold  sores  because  it 
was  not  placebo-controlled. 

Thein  and  Hurt  (Ref.  10]  conducted  a 
randomized,  double-blind,  placebo- 
controlled,  crossover  study  of  26 
subjects  (3  male  and  23  female),  aged  8 
to  50  years  (median  age  29  years),  to 
investigate  why  people  who  have 
circulating  antibodies  to  herpes  simplex 
virus  1  do  not  suffer  from  recurrent 
lesions.  "They  examined  the  efficacy  of 
long-term  prophylactic  lysine 
supplementation,  with  dietary  arginine 
reduction,  and  the  relationship  of  senim 
amino  acid  concentrations  to  the 
frequency  of  herpetic  lesions.  The 
subjects  were  divided  into  two  groups 
(A-15  subjects  and  B-11  subjects)  and 
given  either  lysine  1,000  mg  or  placebo 
daily  for  6  months.  The  subjects  were 
then  crossed  over  to  the  opposite 
treatment  for  another  6  months.  The 
criteria  for  acceptance  into  this  study 


required  subjects  to  be  healthy  except 
for  a  history  of  at  least  three  episodes  of 
circumoral  herpes  lesions  in  the 
preceding  year.  A  baseline  history, 
physical  examination,  data  concerning 
herpetic  lesion  history,  and  information 
concerning  dietary  habits  were 
obtained.  Blood  stimples  were  obtained 
pretreatment,  and  at  the  6-month  and  12- 
month  visits.  Journals  were  distributed 
at  the  pretreatment  and  6-month  visits 
for  recording  of  information  pertinent  to 
herpetic  episodes  throughout  the  study. 
Each  participant  was  given  a  6-month 
supply  of  the  active  drug  (500  mg  lysine 
tablets)  or  placebo.  The  dosage  was  two 
tablets  eadi  morning  before  breakfast 

After  the  study  began,  each 
participant  was  to  contact  the  authors  at 
the  next  appearance  of  a  lesion,  in  order 
to  permit  a  positive  diagnosis  of 
recurrent  herpes  simplex  labialis.  After 
52  weeks,  the  study  was  terminated.  All 
previously  obtained  and  frozen  serum 
samples  were  analyzed  for  levels  of 
lysine  and  arginine,  a  lysine:arginine 
ratio  was  computed,  and  the 
significance  between  sample  means  was 
determined. 

The  two  test  groups  were  rated  as 
comparable  during  the  first  6-month 
period  with  regard  to  recurrences.  The 
investigators  concluded  that  the 
frequency  of  recurrences  of  herpetic 
lesions  appeared  to  correlate  with  the 
serum  levels  of  lysine.  Those  with 
elevated  serum  levels  had  fewer 
recurrences  than  those  with  serum 
levels  less  than  165  nanomols  per 
milliliter  (nmols/mL). 

The  agency  notes  that  the  study 
results  showed  that,  during  the  first  6 
months  of  the  study,  the  subjects 
initially  given  placebo  (Group  B) 
showed  a  steadily  rising  increase  in 
serum  lysine  concentration  which  nearly 
equalled  the  increase  demonstrated  by 
the  subjects  who  were  receiving  lysine 
supplementation  (Group  A).  When  the 
Group  B  subjects  were  given  lysine  for 
the  second  6-month  period  of  the  study, 
their  serum  lysine  levels  continued  to 
increase  at  an  even  more  rapid  rate.  The 
lysine-arginine  concentration  ratio  also 
showed  a  consistent  increase  for  both 
Groups  A  and  B.  with  Group  B 
exceeding  Group  A  for  about  the  last 
one-third  of  the  first  6  months,  and 
continuing  to  increase  during  the  second 
6  months,  whereas  the  Group  A  subjects 
showed  a  decrease  in  this  ratio  when 
they  were  started  on  the  placebo  portion 
of  the  study  for  the  second  6-month 
period.  In  this  study,  dietary  arginine 
restriction  was  recommended.  The  role 
of  diet  in  these  findings  cannot  be 
assessed  because  dietary  intake  is  not 
explicitly  itemized.  This  is  the  only 


study  submitted  which  measured  serum 
for  lysine  and  arginine  concentrations. 
The  agency  believes  it  would  be 
necessary  to  have  some  repUcation  of 
these  findings  in  order  to  consider  the 
results  conclusive. 

Simon.  Van  Melle.  and  Ramelet  (Ref. 
11]  described  a  randomized,  double- 
blind  study  comparing  episodes  of 
herpes  simplex  labialis  or  herpes 
simplex  genitalis  in  31  subjects  treated 
with  either  lysine  or  memnitol  capsules 
(250  mg/ capsule).  For  inclusion  in  this 
study,  subjects  were  required  to  have  a 
history  of  at  least  4  (average  was  9.7) 
annual  episodes  of  herpes  simplex 
labialis  or  genitalis  infections.  After  the 
initial  visit,  at  which  time  the  treatment 
regimen  was  randomly  assigned,  the 
subjects  were  seen  at  3  and  6  months.  In 
the  interim  periods,  they  recorded  the 
severity  and  duration  of  each 
recurrence. 

The  dosage  used  for  the  first  trimester 
was  1.000  mg  daily.  During  the  second 
trimester,  subjects  were  given  250  mg 
each  morning  and  500  mg  at  night  for  a 
total  dosage  of  750  mg  each  day. 

The  15  placebo  subjects  were  reported 
to  have  approximately  a  25  percent 
reduction  in  the  expected  number  of 
recurrences  during  both  trimesters  of 
treatment.  The  18  subjects  in  the  lysine 
group,  after  correction  for  placebo 
effect,  were  reported  to  experience  a  47 
percent  reduction  in  recurrences  during 
the  first  trimester,  but  during  the  second 
trimester  showed  a  less  beneficial  effect 
than  was  noted  for  the  placebo  subjects. 
The  authors  concluded  that  there  was 
a  dose-related  effect  with  lysine 
treatment  based  on  the  differences 
between  the  first  and  second  trimester 
results.  The  authors  stated  that  further 
studies  are  needed  at  doses  of  more 
than  1,000  mg/day  before  dismissing 
lysine  treatment  in  the  prophylaxis  of 
recurrent  herpes  simplex  infection. 

Walsh,  et  al.  (Refs.  12  and  36) 
conducted  a  double-blind,  placebo- 
controlled,  randomized  study  over  a  6- 
month  period  of  114  subjects  (29  male 
and  85  female)  who  had  at  least  two 
episodes  of  herpes  simplex  virus 
infection  in  the  6  months  preceding  the 
study  period.  The  subjects  were 
randomly  assigned  to  a  lysine  or 
placebo  group. 

Of  the  evaluable  subjects.  27  (6  male 
and  21  female)  received  lysine  (1.000  mg 
three  times  a  day)  and  25  (6  male  and  19 
female)  received  placebo.  The  subjects 
were  examined  pre-treatment.  at  3 
months,  and  at  6  months  at  the  end  of 
the  trial.  On  the  initial  visit,  the 
participating  physician  gave  the  subjects 
a  &-month  supply  of  tablets  with 
instructions  to  take  two  tablets  three 
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times  a  day  with  meals.  The  subjects 
were  also  advised  to  avoid  foods 
containing  large  amounts  of  arginine 
such  as  nuts,  chocolate,  and  gelatin. 
Each  subject  was  to  record  the 
occurrence,  severity,  and  duration  of 
herpes  attacks  for  the  6-month  study 
period. 

The  participating  physicians 
completed  followup  forms  at  3  and  6 
months.  The  information  included 
subject  compliance,  number  of  herpes 
simplex  virus  attacks,  severity  of 
attacks,  healing  time,  symptoms,  and  the 
subjects'  perceived  effectiveness  of  the 
treatment. 

The  investigators  evaluated  results  for 
expected  outcomes  based  on  the 
subjects'  recall  of  their  herpes  simplex 
virus  attacks  for  the  6  months  preceding 
the  study  as  weU  as  the  actual  outcomes 
for  this  study.  Subjects  rated  their 
overall  experience  during  the  trial  with 
the  6  months  just  prior  to  the  trial.  The 
subjects  who  received  lysine  reported 
the  treatment  was  either  "effective"  or 
"very  effective,"  whereas  only  28 
percent  of  the  subjects  who  received 
placebo  reported  lysine  as  "effective"  or 
"very  effective."  "The  subjects  who 
received  lysine  reported  shorter  healing 
time,  fewer  attacks,  and  milder 
symptoms  when  compared  with  the 
subjects  who  received  placebo.  No 
signiHcant  adverse  effects  were 
reported. 

llie  agency  finds  a  niunber  of 
deficiencies  with  this  study:  (1)  lack  of 
information  concerning  the 
qualifications  of  the  participating 
physicians  or  their  study  settings:  (2)  the 
dosage  of  lysine  used  in  this  study  is 
much  higher  than  the  dosage  used  in  any 
of  the  other  studies  submitted,  which 
may  explain  the  improved  results 
reported:  (3)  none  of  the  subjects  was 
actually  seen  by  the  investigators;  (4) 
subjects  were  advised  to  avoid  foods 
known  to  contain  large  amounts  of 
arginine  (nuts,  chocolate,  and  gelatin). 
The  effect  of  diet  cannot  be  assessed 
because  too  little  information  is 
available  concerning  the  actual  dietary 
intake  of  the  participants;  and  (5)  there 
should  be  a  breakdown  of  the  data  so 
that  the  data  for  genital  herpes  would  be 
separate  from  the  data  for  oral  herpes. 

In  summary,  only  seven  of  the  studies 
were  described  as  placebo-controlled, 
randomized,  and  double-blind  (Refs.  3. 
5,  7. 8,  la  11. 12.  and  36).  The  data  for 
these  studies  were  obtained  in  the 
following  ways:  (1)  from  questionnaires 
mailed  to  the  investigators  (Ref.  5),  (2) 
from  questionnaires  filled  out  at  the  time 
of  the  revisit  to  the  investigator  (Refs.  3 
and  8).  and  (3)  from  journals  kept  by  the 
subjects  and  which  were  reviewed  at 
the  scheduled  followup  visits  at  various 


monthly  intervals  (Refs.  7. 10, 11. 12.  and 
36). 

The  results  reported  by  these 
investigators  can  be  summarized  as 
follows:  (1)  there  was  no  difference 
between  lysine  and  placebo  for  the  rate 
of  healing  and  the  appearance  of  the 
lesion  at  its  worse  (Refs.  3  and  5);  (2) 
there  was  no  significant  difference  jn 
the  frequency,  duration,  or  severity  of 
the  infectious  episodes  when  lysine  and 
placebo  results  were  compared  (Ref.  7); 
(3)  the  recurrence  rate  was  decreased  by 
the  1.246  mg/day  dosage  of  lysine,  but 
not  by  the  624  mg/day  dosage;  neither 
dosage  shortened  healing  time  when 
compared  with  placebo;  lysine 
treatment  was  recommended  with 
reservation  due  to  the  small  sample  size 
and  because  of  variable  factors  such  as 
spontaneous  cures  and  placebo  effect 
(Ref.  8);  (4)  the  frequency  of  occurrences 
correlated  with  the  serum  levels  of 
lysine;  lesions  were  suppressed  when 
lysine  was  present  at  levels  equal  to  or 
greater  than  165  nmols/mL  (Ref.  10);  (5) 
there  was  a  dose-related  effect  for 
recurrences;  no  effect  was  seen  at  750 
mg/day  but  recurrences  were  decreased 
at  the  dosage  of  1,000  mg/day  (Ref.  11); 
and  (6)  lysine  was  noted  to  reduce  the 
frequency,  increase  the  healing  rate,  and 
decrease  the  severity  of  symptoms 
(Refs.  12  and  36). 

Three  of  these  studies  reported  no 
signiflcant  difference  between  placebo 
and  lysine,  two  reported  a  dose-related 
effect,  one  reported  a  decrease  in  the 
frequency  of  recurrences  when  serum 
levels  for  lysine  were  at  least  165 
nmols/mL,  and  only  one  (Refs.  12  and 
36)  reported  imequivocal  superiority  of 
lysine  treatment  when  compared  with 
placebo. 

The  agency  concludes  that  those 
studies  that  are  not  placebo-controlled 
do  not  meet  the  basic  agency  criteria 
that  require  the  drug  under  investigation 
be  shown  to  be  more  effective  than 
placebo  in  relieving  the  discomfort 
shortening  the  duration,  or  decreasing 
the  frequency  of  fever  blisters  or  cold 
sores.  Study  protocols  should  require  the 
study  subjects  to  return  to  the 
investigator  or  an  assistant  for 
examination  of  the  herpes  lesions  within 
24  hours  after  the  lesion  first  occiuv.  and 
for  interview  and  examination  daily  for 
the  8-day  period  after  onset  of  the 
lesion.  At  each  of  these  visits,  the 
subjects  should  have  lesions  examined 
for  vesicles,  dry  crust  and  size.  They 
should  also  be  evaluated  for  discomfort 
on  a  preselected  scale  for  the  preceding 
24  hours.  When  claims  are  to  be  made 
for  decreased  duration  of  lesions,  the 
number  of  days  must  be  given  from 
onset  of  the  lesion(s)  to  the  time  of 
healing  (crust  falling  off).  When  claims 


are  to  be  made  for  decreased  frequency 
of  lesions,  the  number  of  days  must  be 
given  from  the  time  of  healing  of  the 
lesion(s)  until  the  time  of  recurrence  of 
lesions.  Because  so  many  investigators 
stress  the  importance  of  diet  as  a  source 
of  lysine  and  arginine,  diet  as  a  variable 
needs  to  be  prescribed  and  monitored  in 
a  manner  which  would  create  greater 
consistency  from  one  study  to  another. 
In  order  to  compare  studies  with  one 
another,  the  dosages  of  lysine  should  be 
comparable.  Subjects  with  genital 
herpes  should  be  evaluated  separately 
from  oral-facial  herpes,  and  dosages 
should  be  given  separately  for  these 
subjects.  Genital  herpes  is  currently  not 
included  as  an  acceptable  claim  in  this 
OTC  drug  review  rulemaking.  Further 
studies  are  needed  before  evaluation 
can  be  made  of  the  significance  of  serum 
concentrations  of  165  nmols/mL  of 
lysine  as  an  indicator  of  lysine's 
effectiveness.  Anecdotal  information  in 
the  form  of  testimonial  comments  is  not 
adequate  to  establish  lysine's 
effectiveness  in  treatment  of  fever 
blisters.  (See  21  CFR  330.10(a)(4)(ii).) 

Because  the  agency  finds  all  of  the 
submitted  studies  are  deficient  in  one  or 
more  essential  items  as  discussed 
above,  the  data  are  not  adequate  for 
lysine  to  be  considered  generally 
recognized  as  safe  and  effective  for  OTC 
drug  use  for  oral  administration  in  the 
treatment  of  fever  blisters  and  cold 
sores. 

The  agency's  detailed  comments  on 
the  data  are  on  file  in  the  Dockets 
Management  Branch  (Ref.  37). 
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2.  Two  comments  stated  their  belief 
that,  if  lysine  was  foimd  safe  and 
effective  in  the  prophylaxis  and 
treatment  of  fever  blisters,  there  would 
be  enough  interest  generated  in  the 
various  viral  research  centers  to  study 
and  evaluate  lysine  in  more  serious 
herpes  virus  infections,  such  as  genital 
herpes,  shingles,  and  infectious 
mononucleosis.  One  comment  stated 
that  lysine  may  have  a  role  in  anticancer 
therapy  since  arginine  stimulates  and 
lysine  inhibits  certain  tumor  viruses. 
The  second  comment  described  an 
animal  study  in  which  "tumor  implants 
grow  faster  with  arginine  and  that  lysine 
antagonizes  or  prevents  tumor  growth." 


The  comment  added  that  this  study 
should  be  verified  because  lysine  may 
have  value  as  ad)unctive  therapy  in 
human  tumors. 

One  of  the  comments  suggested  that 
lysine  be  evaluated  as  an  additive  to 
enhance  the  effectiveness  of  other 
antiviral  agents  such  as  acyclovir.  The 
other  comment  added  that  lysine's  role 
in  the  treatment  of  conditions  which 
may  be  related  to  herpes  infections, 
such  as  Bell's  palsy,  also  warrants 
evaluation. 

The  uses  of  lysine  in  more  serious 
herpes  infections,  as  mentioned  by  the 
comments,  are  outside  the  scope  of  this 
rulemaking  for  OTC  drug  products  used 
for  the  treatment  of  fever  blisters. 
Therefore,  they  will  not  be  discussed 
further  in  this  document.  Persons 
interested  in  studying  lysine  for  those 
uses  should  follow  the  investigational 
new  drug  procedures.  (See  ti  CFR  Part 
312.) 

B.  Comment  on  Lactobacillua 
Acidophilus  and  Lactobacillus 
Bulgaricus 

3,  One  comment  stated  that  data  firom 
its  clinical  studies  on  a  product 
containing  Lactobacillus  acidophilus 
and  Lactobacillus  bulgaricus  failed  to 
provide  convincing  evidence  of  eHicacy 
(Ref.  1).  Accordingly,  the  comment 
volimtarily  decided  to  drop  the  claim 
that  this  product  is  helpful  in  relieving 
the  discomfort  associated  with  fever 
blisters  (Ret  2). 
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C.  Comment  on  Labeling 

4.  One  comment  discussed  suggested 
labeling  for  OTC  lysine  drug  products. 
Because  lysine  has  been  classified  as  a 
nonmonograph  ingredient  in  this  final 
rule  for  OTC  orally  administered  drug 
products  for  the  treatment  of  fever 
blisters,  the  agency  is  not  addressing  the 
comment's  request.  Data  in  the  form  of  a 
new  drug  application  or  a  petition  to 
establish  a  monograph,  pursuant  to  21 
CFR  10  Ja  may  be  submitted  to  support 
lysine's  effectiveness  for  the  treatment 
of  fever  blisters  and  cold  sores.  Should 
such  data  demonstrate  lysine's 
effectiveness  in  treating  fever  blisters 
and  cold  sores,  the  agency  will  then 
consider  labeling  recommendations  such 
as  those  made  by  the  comment. 
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n.  The  Agency's  Final  Conclusions  on 
ore  Orally  Administered  Drug  Products 
for  the  Treatment  of  Fever  Blisters 

At  this  time,  there  is  a  lack  of  data 
from  adequate  and  well-controlled, 
double-blind  studies  to  establish  that 
lysine  (lysine  hydrochloride). 
Lactobacillus  acidophilus,  Lactobacillus 
bulgaricus,  or  any  other  ingredients  are 
effective  for  oral  administration  to  treat 
fever  blisters.  The  agency  has  proposed 
the  use  of  topically  applied  OTC  skin 
protectant  or  external  analgesic  drug 
products  as  the  only  current  effective 
OTC  treatment  for  relief  of  discomfort  of 
fever  blisters.  The  agency  published  its 
notices  of  proposed  rulemaking  for  those 
classes  of  OTC  drug  products  in  the 
Federal  Register  of  January  31. 1990  (55 
PR  3362  and  3370.  respectively). 

The  agency  has  determined  that  no 
orally  administered  active  ingredient 
has  been  found  to  be  generally 
recognized  as  safe  and  effective  for  OTC 
use  for  the  treatment  of  fever  blisters. 
Therefore,  all  orally  administered  active 
ingredients  for  the  treatment  of  fever 
blisters,  Including  but  not  limited  to 
lysine  (lysine  hydrochloride). 
Lactobacillus  acidophilus,  and 
Lactobacillus  bulgaricus  that  were 
reviewed  by  the  Panel  and  the  agency, 
are  considered  nonmonograph 
ingredients  and  misbranded  under 
section  502  of  the  act  (21  U.S.C.  352)  and 
are  new  drugs  under  section  201  (p)  of 
the  act  (21  U.S.C.  321{p))  for  which  an 
approved  appbcation  under  section  505 
of  the  act  (21  U.S.a  355)  and  21  CFR 
Part  314  of  the  regulations  is  required  for 
marketing.  In  appropriate 
circumstances,  a  citizen  petition  to 
establish  a  monograph  may  be 
submitted  under  21  CFR  10.30  in  lieu  of 
an  application.  Any  such  OTC  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  Into  interstate 
commerce  after  the  effective  date  of  this 
final  rule  that  is  not  in  compliance  with 
the  regulation  is  subject  to  regulatory 
action. 

No  comments  were  received  in 
response  to  the  agency's  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (50  FR  25156 
at  25158).  The  agency  has  examined  the 
economic  consequences  of  this  final  rule 
in  conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  8. 1983  (48  FR  5806).  the  agency 
announced  the  availability  of  an 
assessment  of  these  economic  impacts. 


The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 
Order  12291.  The  agency  therefore 
concludes  that  no  one  of  these  rules, 
including  this  final  rule  for  OTC  orally 
administered  drug  products  for  the 
treatment  of  fever  blisters,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regiilatory  Flexibility  Act 
(Pub.  L  98-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  orally  administered 
drug  products  for  the  treatment  of  fever 
blisters  is  not  expected  to  pose  such  an 
impact  on  small  businesses  because 
only  a  limited  number  of  products  are 
affected.  Therefore,  the  agency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  em  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs.  Labehng,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  310  is 
amended  as  follows: 

PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501,  502,  503,  505, 
506,  507,  512-^16,  520.  eOl(a),  701,  704.  705,  706 
of  the  Federal  Food,  Dru^.  and  Cosmetic  Act 
(21  U.S.C.  321,  331,  351,  352,  353,  355,  356.  357. 
380t>-3aOf,  360j,  361(a),  371,  374,  375,  376): 
■ecs.  215.  301,  302(a),  351,  354-360F  of  the 
Public  Health  Service  Act  (42  U.S.C.  216,  241. 
242(a).  262,  263b-263n). 


2.  New  S  310.537  is  added  to  subpart  E 
to  read  as  follows: 

(  310.537  Drug  products  containing  acttve 
Ingredtents  offered  over-ttw-counter  (OTC) 
for  oral  administration  for  ttM  treatment  of 
fever  blisters  and  cold  sores. 

(a)  L-lysine  (lysine,  lysine 
hydrochloride).  Lactobacillus 
acidophilus,  and  Lactobacillus 
bulgaricus  have  been  present  in  orally 
administered  OTC  drug  products  to  treat 
fever  blisters  and  cold  sores.  There  is  a 
lack  of  adequate  data  to  establish 
general  recognition  of  the  safety  and 
effectiveness  of  these  or  any  other  orally 
administered  ingredients  for  OTC  use  to 
treat  or  relieve  the  symptoms  or 
discomfort  of  fever  blisters  and  cold 
sores.  Based  on  evidence  currently 
available,  any  OTC  drug  product  for 
oral  administration  containing 
ingredients  offered  for  use  in  treating  or 
relieving  the  symptoms  or  discomfort  of 
fever  blisters  and  cold  sores  cannot  be 
generally  recognized  as  safe  and 
effective. 

(b)  Any  OTC  drug  product  for  oral 
administration  that  is  labeled, 
represented,  or  promoted  to  treat  or 
relieve  the  symptoms  or  discomfort  of 
fever  blisters  and  cold  sores  is  regarded 
as  a  new  drug  within  the  meaning  4»f 
section  201(p)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  for  which  an 
approved  application  under  section  505 
of  the  act  and  part  314  of  this  chapter  is 
required  for  marketing.  In  the  absence  of 
an  approved  application,  such  product  is 
also  misbranded  under  section  502  of 
the  act. 

(c)  Clinical  investigations  designed  to 
obtain  evidence  that  any  drug  product 
for  oral  administration  labeled, 
represented,  or  promoted  for  OTC  use  to 
treat  or  relieve  the  symptoms  or 
discomfort  of  fever  blisters  and  cold 
sores  is  safe  and  effective  for  the 
purpose  intended  must  comply  with  the 
requirements  and  procedures  governing 
the  use  of  investigational  new  drugs  set 
forth  in  part  312  of  this  chapter. 

(d)  After  December  30, 1992,  any  such 
OTC  drug  product  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  that  is  not  in 
compliance  with  this  section  is  subject 
to  regulatory  action. 

Dated:  June  17, 1992. 
Michael  R.  Taylor. 
Deputy  Commissioner  for  Policy. 
[FR  Doc.  92-15301  Filed  6-29-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

21  CFR  Part  341 

(Docket  No.  76N-052E] 
RIN  0905-AA06 

Cold,  Cough,  Allergy,  Bronchodllator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use;  Rnal 
Monograph  for  Expectorant  Drug 
Products;  Updating  and  Technical 
Changes 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  amending  the  regulations  for  over- 
the-counter  (OTC)  expectorant  drug 
products  that  will  update  these 
regulations  by  making  noncontroversial 
technical  changes  that  clarify  use  of  the 
terms  "mucus"  and  "sputum"  in  the 
labeling  of  OTC  antitussive  and 
expectorant  drug  products.  The  final 
rule  also  establishes  a  warning 
statement  for  OTC  expectorant  drug 
products  intended  solely  for  use  in 
children  under  12  years  of  age,  should 
manufacturers  decide  to  market  such 
products.  This  warning  is  consistent 
with  similar  warnings  in  the  labeling  of 
OTC  antitussive  and  other  cold,  cough, 
allergy,  bronchodilator.  and 
antiasthmatic  drug  products.  This  final 
rule  is  part  of  the  ongoing  review  of 
OTC  drug  products  conducted  by  FDA. 
dates:  Effective  July  30, 1992;  written 
comments  by  August  31,  1992;  written 
comments  on  the  agency's  economic 
impact  determination  by  August  31, 
1992. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
1-23, 12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8000. 

SUPPI^MENTARY  INFORMATION:  In  the 
Federal  Register  of  February  28, 1989  (54 
FR  8494).  FDA  issued  a  final  rule  for 
OTC  expectorant  drug  products  (21  CFR 
part  341)  that  specifies  the  following 
indication  and  warning  statements  for 
these  drug  products  under  §  341.78(b) 
and  (c)(1),  respectively.  "Helps  loosen 
phlegm  (sputum)  and  thin  bronchial 
secretions  to"  (select  one  or  more  of  the 
following:  "rid  the  bronchial 


passageways  of  bothersome  mucus." 
"drain  bronchial  tubes."  and  "make 
coughs  more  productive,")  and  "Do  not 
take  this  product  for  persistent  or 
chronic  cough  such  as  occurs  with 
smoking,  asthma,  or  where  cough  is 
accompanied  by  excessive  phlegm 
(sputum)  unless  directed  by  a  doctor." 
In  the  Federal  Register  of  August  12. 
1987  (52  FR  30042).  FDA  issued  a  final 
rule  for  OTC  antitussive  drug  products 
(21  CFR  part  341)  that  specifies  the 
following  warning  statements  for  these 
drug  products  under  §  341.74(c)(2)  and 
(c)(3).  respectively:  "For  oral  and  topical 
antitussives  labeled  for  adults  or  for 
adults  and  children  under  12  years  of 
age.  'Do  not  take  this  product  for 
persistent  or  chronic  cough  such  as 
occurs  with  smoking,  asthma,  or 
emphysema,  or  if  cough  is  accompanied 
by  excessive  phlegm  (mucus)  unless 
directed  by  a  doctor."'  and  "For  oral  and 
topical  antitussives  labeled  only  for 
children  under  12  years  of  age.  'Do  not 
give  this  product  for  persistent  or 
chronic  cough  such  as  occurs  with 
asthma  or  if  cough  is  accompanied  by 
excessive  phlegm  (mucus)  unless 
directed  by  a  doctor.'" 

The  indication  and  warning 
statements  for  expectorant  drug 
products  include  the  parenthetical  term 
"(sputum),"  while  the  parenthetical  term 
"(mucus)"  is  used  for  antitussive  drug 
products.  This  final  rule  provides 
consistency  in  the  labeling  of  these  drug 
classes  by  revising  the  expectorant 
labeling  to  include  the  parenthetical 
term  "(mucus)"  in  place  of  the 
parenthetical  term  "(sputum)."  This 
change  will  facilitate  the  labeling  of 
combination  drug  products  containing 
an  expectorant  and  an  antitussive 
ingredient  and  provide  more  consistent 
labeling  for  OTC  cold,  cough,  allergy, 
bronchodilator.  and  antiasthmatic  drug 
products. 

In  addition,  this  final  rule  amends  the 
expectorant  final  monograph  to  include 
a  new  warning  identical  to  the  warning 
described  above  for  drug  products 
labeled  only  for  use  by  children  under 
12  years  of  age  that  is  included  in  the 
antitussive  portion  of  the  cold,  cough, 
allergy,  bronchodilator,  and 
antiasthmatic  monograph.  Although  the 
expectorant  final  monograph  includes 
warnings  for  products  used  by  adults 
only  or  by  adults  and  children,  it  does 
not  include  a  specific  warning  for  drug 
products  labeled  only  for  use  by 
children  under  12  years  of  age.  Because 
expectorant  drug  products  could  be 
marketed  with  labeling  for  use  only  by 
children  under  12  years  of  age,  the 
agency  believes  that  the  expectorant 
final  monograph  should  include  a 


children's  warning  that  is  identical  to 
the  warning  for  OTC  antitussive  drug 
products. 

This  final  rule  provides  consistency 
between  the  expectorant  and  antitussive 
final  monographs  by  revising  the 
terminology  used  in  the  indications  and 
warning  statements  for  expectorant  drug 
products  to  make  them  consistent  with 
the  terminology  used  in  the  warnings  for 
antitussive  drug  products  and  by  adding 
a  children's  warning  to  the  expectorant 
final  monograph.  This  warning  appears 
in  S  341.78(c)(3)  as  follows:  "For 
expectorant  drug  products  labeled  only 
for  children  under  12  years  of  age.  'Do 
not  give  this  product  for  persistent  or 
chronic  cough  such  as  occurs  with 
asthma  or  if  cough  is  accompanied  by 
excessive  phlegm  (mucus)  unless 
directed  by  a  doctor.'"  In  addition,  the 
agency  is  redesignating  §  341.78(c)(1)  as 
S  341.78(c)(2)  and  is  adding  the  following 
heading  to  9  341.78(c)(2)  to  differentiate 
the  warning  in  this  paragraph  from  the 
new  warning  added  in  S  341.78(c)(3): 
"For  expectorant  drug  products  labeled 
for  adults  or  for  adults  and  children 
under  12  years  of  age."  Finally,  the 
agency  is  redesignating  §  341.78(c)(2)  as 
S  341.78(c)(1). 

These  labeling  revisions  represent 
minor  clarifying  changes  that  do  not 
change  the  substance  of  the  labeling 
requirements  contained  in  the  final 
regulations.  Therefore,  the  agency  has 
determined  that  these  labeling  revisions 
do  not  need  to  be  implemented  on  the 
effective  date  of  this  final  rule. 
Manufacturers  may  implement  the 
revisions  at  the  next  printing  of  labels 
for  affected  products. 

The  agency  has  examined  the 
economic  consequences  of  this  final  rule 
in  conjunction  with  other  rules  resulting 
from  the  OTC  drug  review.  In  a  notice 
published  in  the  Federal  Register  of 
February  8, 1983  (48  FR  5806).  the  agency 
announced  the  availability  of  an 
assessment  of  these  economic  impacts. 
The  assessment  determined  that  the 
combined  impacts  of  all  the  rules 
resulting  from  the  OTC  drug  review  do 
not  constitute  a  major  rule  according  to 
the  criteria  established  by  Executive 
Order  12291.  The  agency  therefore 
concludes  that  no  one  of  these  rules, 
including  this  final  rule  amending  the 
final  monograph  for  OTC  cold,  cough, 
allergy,  bronchodilator.  and 
antiasthmatic  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
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defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354].  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  expectorant  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  business.  The  only 
requirement  is  minor  labeling  revisions, 
and  the  agency  is  allowing  these  to  be 
made  at  the  manufacturer's  next  printing 
of  labels  for  affected  products. 
Therefore,  the  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impeict  on  a  substantial 
number  of  small  entities. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

As  noted  previously,  this  final  rule 
institutes  changes  that  are  of  a 
nonsubstantive  nature.  Because  the 
revisions  are  not  controversial  and 
because,  when  effective,  they  provide 
clarification  of  a  final  OTC  drug 
monograph,  FDA  finds  that  the  usual 
notice  and  comment  procedures  are 
unnecessary.  The  final  rule,  therefore, 
shall  become  effective  July  30, 1992. 
However,  interested  persons  may,  on  or 
before  August  31, 1992,  submit  written 


comments  on  this  final  rule,  including 
the  agency's  economic  impact 
determination,  to  the  Dockets 
Management  Branch  (address  above). 
Three  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Conmients  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  341 

Expectorant  drug  products.  Labeling, 
Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  341  is 
amended  as  follows: 

PART  341— COLD,  COUGH,  ALLERGY. 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

1.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  Sees.  201,  501.  502,  503,  505.  510, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  351,  352,  353.  355,  360,  SH). 

2:  Section  341.78  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b),  by  redesignating  existing  paragraph 
(c)(1)  as  paragraph  (c)(2)  and  revising  it. 


by  redesignating  existing  paragraph 
(c)(2)  as  paragraph  (c)(1),  and  by  adding 
new  paragraph  (c)(3)  to  read  as  follows: 

§  341.78    LaiMlIng  of  txptctorant  drug 
products. 


(b)  Indications.  The  labeling  of  the 
product  states,  under  the  heading 
"Indications,"  the  following:  "Helps 
loosen  phlegm  (mucus)  and  thin 
bronchial  secretions  to"  (select  one  or 
more  of  the  following:  "rid  the  bronchial 
passageways  of  bothersome  mucus," 
"drain  bronchial  tubes,"  and,  "make 
coughs  more  productive").  •  •  • 

(c)  *  *  * 

(2)  For  expectorant  drug  products 
labeled  for  adults  or  for  adults  and 
children  under  12  years  of  age.  "Do  not 
take  this  product  for  persistent  or 
chronic  cough  such  as  occurs  with 
smoking,  asthma,  chronic  bronchitis,  or 
emphysema,  or  where  cough  is 
accompanied  by  excessive  phlegm 
(mucus)  unless  directed  by  a  doctor." 

(3)  For  expectorant  drug  products 
labeled  only  for  children  under  12  years 
of  age.  "Do  not  give  this  product  for 
persistent  or  chronic  cough  such  as 
occiu^  with  asthma  or  if  cough  is 
accompanied  by  excessive  phlegm 
(mucus)  unless  directed  by  a  doctor." 

Dated:  June  17. 1992. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  92-15318  Filed  6-29-92:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  303 
RIN  1820-AA97 

Early  Intervention  Program  for  Infants 
and  Toddlers  With  Disabilities 

agency:  Department  of  Education. 
action:  Extension  of  comment  period. 

summary:  On  May  1, 1992,  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Early  Intervention  Program  for  Infants 
and  Toddlers  with  Disabilities.  The 
purpose  of  the  NPRM  was  to  implement 
changes  to  the  Early  Intervention 
Program  resulting  from  the  Individuals 
with  Disabilities  Education  Act 
Amendments  of  1991.  The  NPRM 


provided  for  a  60-day  comment  period 
ending  June  3a  1992  (57  FR 18986). 

In  response  to  requests  received,  the 
Secretary  extends  the  conmient  period 
to  July  31, 1992.  The  extension  applies  to 
all  proposed  regidations  except 
S  303.124. 

DATES:  Comments  must  be  received  on 
or  before  July  31. 1992,  except  for 
S  303.124  for  which  the  comment  period 
ends  June  30. 1992.  ,   . 

ADDRESSES:  All  comments  concerning 
the  proposed  regulations  should  be 
addressed  to  James  Hamilton,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  4611.  Switzer 
Building.  Washington,  DC  20202-2732. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 


OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 
FOR  FURTHER  INFORMATION  CONTACT 
Peggy  Cvach  or  Bobbi  Stettner-Eaton, 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  rooms  4609  and 
4618,  respectively,  Switzer  Building, 
Washington,  DC  20202-2732.  Telephone 
(202)  205-9807  and  (202)  205-8828, 
respectively.  Individuals  with  hearing 
impairments  or  deafness  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.,  Eastern  time. 

Dated:  June  26, 1992. 
Lamar  Alexander, 
Secretary  of  Education. 
[FR  Doc.  92-15425  Filed  «-29-92:  8:45  am] 
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tt>e  railroad  labor-management 
disputes  between  certain 
railroads  and  certain  of  their 
employees.  (June  26,  1992; 
106  Stat  260;  4  pages) 
Price:  $1.00 
Last  List  June  29.  1992 


Public  Laws 


102d  Congress,  2nd  Session,  1992 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularty  upon  enactment,  for  the  102d  Congress,  2nd  Session,  1992. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Ordf  Proc— ling  Cod*: 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


Charge  your  order. 
ITiEasyl 


I — I  YEiS,  enter  my  subscription(s)  as  follows: 

11  lb  fax  your  orders  (202)  512-2233 

subscriptions  to  PUBUC  LAWS  for  the  102d  Congress,  2nd  Session,  1992  for  $U9  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(ComiMny  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I — I  Check  I^ble  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I "  EH 
I I  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 


U 


(Credit  catd  expiration  date) 


Tlumk  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

M  YES    NO 

Mgr  we  make  yoor  nmmHaOanm  ■roDahle  to  atiier  mallerK?!    I   Q 


(Authorizing  Signature)  (vnt 

Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regidations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
qjarterly  basis,  is  published  in  24x 
microfiche  fomrfat  and  the  currerrt 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Nficrofiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulatioiis: 

Cun-ent  year  (as  issued):  $188 


Superintaideiit  of  Documents  Subscriptions  Order  Form 


♦6462 

DYES, 


Charge  your  order. 
Its  oasy! 


CAargt  ontare  may  (M  MMclionad  10  ttw  QPO  orMc 
dsMi  m  (202)  783-3238  (nxn  8:00  ■.»).  lo  4:00  o.m. 
I  tHTw,  Monday-^  nday  (mcapt  hokoaya) 


please  send  me  the  following  indicatod  sutMcriptions: 
24x  MCflOnCHE  FORMAT: 


.One  year  $195 
.Curenl  year  $188 


.SixnK)n»w:$97^ 


1.  The  tota]  cod  of  my  order  it  $_ 


International  custoniers  please  add  2S%. 
Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  addressyanention  line) 


Ail  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account         I    I    I    I    I    I    I    I"!"! 


(Street  address) 


n  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  ITTTT 


n 


(City,  Suue.  ZIP  Code) 


L 


J_ 


(Credit  card  expiration  date) 


Thank  you  for  yow  order! 


(Daytime  phone  including  area  code) 


(Signature) 
4.  Mail  To:  Supenntendent  of  Documents,  GovemmeM  Printing  Office,  Washington,  D.C.  20402-9371 


«in 


■'A 


(Rev.  2/90) 


J  '■■!  i  >i.t;  it  i  i  *\i  y* 


■  .t  .,■  '  r. 


....  Order  now ! 


/  /  /  / 


For  those  of  you  who  must  keep  informed 
at)out  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  'reconstrucf  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  Its  location 
in  this  volume 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Order  processing  code: 

♦  6661 


I I  YC/iS,  please  send  me  the  following 


Superintendent  of  Documents  Publications  Order  Form 

'  Charge  your  order. 

/fs  Easy! 


P3 

m 

VISA 

Tb  fax  your  orders  (202)-5]2-2250 


copies  of  COOmCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 

■        I 
The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handlipg  and  are  subject  to  change. 

I  nease  Choose  Method  of  Rayment: 

I I  Check  Pl^ble  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l~l    I 
LJ  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Please  type  or  print) 


(CiedU  card  expiratioo  dale)  TTuuik  you  for 

your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(12«l) 


(Purchase  Order  No.) 
May  VI 


YES    NO 
your  name/address  available  to  other  mailers?  I I  I I 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


^S?S.:.::»y:»i;:s4*aaj¥ 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Rtderal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  I^eral 
Register,  National  Archives  and  Records 
Administration. 


Oidw 
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OodK 


Superintendent  of  Documents  Publications  Order  Form 


r~l  YES,  please  send  me  the  following: 


Charge  four  ordf. 
Mil  Eatfl 


lE^i* 


lb  fin  ywiT  orden  (202)  512-2250 


.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  haiKJling  and  are  subject  to  change. 

Please  Choose  Method  of  PBQnneiit: 

r~l  Check  Payable  to  the  Superintendent  Of  Documents 

]-a 


(Comfwny  or  PBnaaal  Name) 


(PleaM  type  or  prim) 


(Additional  addiesa/aoeadon  line) 


I    I  GPO  Deposit  Account        LJ — L 


(Street  addreu) 


(City,  State.  ZIP  Code) 


r~l  VISA  or  MasterCard  Account 

1 1 1 1 1 1 1 1 1 1 1 1  ii: 

(Credit  card  expinfiaaa  dale)  Thank  you  for 

your  order! 


UJ 


(Diytime  phone  including  area  code) 


(Authorizing  Signature) 


(Purchase  Older  Na) 
Mijrn 


YES    NO 


Mail  lb:    New  Onfers,  Soperiniendent  of  Documents 
P.O.  Ban  371954,  Pittsburgh.  R\  15250-7954 
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LSA 

List  of  CFR  Sections  Affected 


March  1992 


Save  this  issue  for  Tities 
17-27  (Annual) 

Title  1-16 

Changes  January  2,  1 992 
through  March  31,  1992 

Title  17-27 

Changes  April  1.  1991 
through  March  31,  1992 

Title  28-41 

Changes  July  1,  1991 
through  March  31,  1992 

Title  42-50 

Changes  October  1,  1991 
through  March  31,  1992 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are 
listed  at  the  end  of  appropriate>titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  these  regulations  up  to  date,  consult  the  most  recent  ISA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  checlc  the  CUMULATIVE  LIST  OF  PARTS  AFFECTTED 
appearing  in  the  Reader  Aids  of  the  latest  Federal  Register  tor  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

Beldfoc*  entries  are  used  to  distinguish  current  month  amendments  from  previ- 
ous entries.  Example:  1413.23  AmMdad. 12345.  BoMfoc*  page  numbers  under  a  par- 
ticular title  indicate  that  the  page  numbers  span  2  years. 

Cite  a  page  reference  from  this  publication  using  the  voliune  nimiber  (i.e.  57 
FR  for  1992)  and  the  page  number.  Example:  24727  cite  as  57  FR  24727.  For 
your  convenience,  the  volume  number  has  been  included  in  the  Table  of  Federal 
Register  Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Pour  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue 
is  the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28- 
41;  the  SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES 
to  be  saved  are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  Is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority 
citations  added  to  or  removed  from  Table  I  as  a  result  of  documents  published 
in  the  Federal  Register  since  January  1,  1992. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  Is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 


INDEXES 

An  INDEX  to  the  daily  Federal  Register  Is  published  monthly  and  is  cumulat- 
ed for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the 
entire  Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Jim  Wicklif f e  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the 
direction  of  Richard  L.  Claypoole.  assisted  by  Laurice  Clark.  INQUIRIES,  tele- 
phone 202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Martha  L.  Girard,  Director,  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration.  Washington 
DC  20408. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 


INte 


(Cempritinfl  a  Cemplst*  CFR  S«t) 


1,  2  (2  Reserved) 

3  (1990  Compilarion  ond  Parts   100 

and  101) 
4 

5  Porto: 
1-699 
700-1199 

1200-End,  6  (6  Reserved) 
7ParH: 
0-26 
27-45 
46-51 
52 

53-209 
210-299 
300-399 
400-699 
700-899 
900-999 
1000-1059 
1060-1119 
1120-1199 
1200-1499 
1500-1899 
1900-1939 
1940-1949 
1950-1999 
2000-End 
8 

9  Part*: 
1-199 

200-End 

10  Porto: 
0-50 
51-199 
200-399 
400-499 
500-End 
II 

12  Porto: 
1-199 
200-219 
220-299 
300-499 
500-599 
600-End 
13 

14  Port*: 
1-59 
60-139 
140-199  - 

Footnotes  at  end  of  table. 


Stock  Numbor  Prico 

(869-017-00001-9) $13.00 

(869-013-00002-1) 14.00 

(869-017-00003-5) 16.00 

(869-013-00004-8) 17.00 

(869-013-00005-6) 13.00 

(869-017-00006-0) 19.00 

(869-013-00007-2) 15.00 

(869-017-00008-6) 12.00 

(869-017-00009-4) 18.00 

(869-017-00010-8) 24.00 

(869-017-00011-6) 19.00 

(869-013-00012-9) 24.00 

(869-017-00013-2) 13.00 

(869-017-00014-1) 15.00 

(869-013-00015-3) 19.00 

(869-013-00016-1) 28.00 

(869-013-00017-0) 17.00 

(869-013-00018-8) 12.00 

(869-013-00019-6) 10.00 

(869-013-00020-0) 18.00 

(869-017-00021-3) 1500 

(869-017-00022-1) 11.00 

(869-013-00023-4) 22.00 

(869-013-00024-2) 25.00 

(869-013-00025-1) 10.00 

(869-013-00026-9) 14.00 

(869-013-00027-7) 21.00 

(869-013-00028-5) 18.00 

(869-013-00029-3) 21.00 

(869-013-00030-7) 17.00 

(869-017-00031-1) .; 13.00 

(869-017-00032-9) 20.00 

(869-013-00033-1) 27.00 

(869-013-00034-0) 12.00 

(869-017-00035-3) 13.00 

(869-017-00036-1 ) 13.00 

(869-017-00037-0) 22.00 

(869-013-00038-2) 17.00 

(869-017-00039-6) 17.00 

(869-013-00040-4) 19.00 

(869-013-00041-2) 24.00 

(869-017-00042-6) 25.00 

(869-013-00043-9) 21.00 

(869-017-00044-2) 11.00 


Rovisien  Dot* 

Jan.  1, 

1992 

>  Jan.  1. 

1991 

Jan.  1, 

1992 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1992 

Jan.  1, 

1991 

Jan.  1, 
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Jan.  1, 

1992 

Jan.  1. 

1992 

Jan.  1, 

1992 

Jan.  1, 

1991 

Jan.  1, 

1992 

Jan.  1. 

1992 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1992 

Jan.  1, 

1992 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1, 

1991 

♦  Jan.  1. 

1987 

Jan.  1, 

1992 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1. 

1992 

Jan.  1, 

1992 

Jan.  1. 

1992 

Jan.  1, 

1991 

Jan.  1, 

1992 

Jan.  1, 

1991 

Jan.  1, 

1991 

Jan.  1. 

1992 

Jan.  1, 

1991 

Jan.  1, 

1992 

CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Cemprifing  a  Cemplat*  CFR  S«t) 


200-1199 
1200-End 

15  Parts: 
0-299 
300-799 
800-End 

16  Part*: 
0-149 
150-999 
1000-End 

17  Part*: 
1-199 
200-239 
240-End 
IS  Part*: 
1-149 
150-279 
280-399 
400-End 

19  Part*: 
1-199 
200-End 

20  Part*: 
1-399 
400-499 
500-End 

21  Part*: 
1-99 
100-169 
170-199 
200-299 
300-499 
500-599 
600-799 
800-1299 
1300-End 

22  Part*: 
1-299 
300-End 
23 

24  Part*: 

0-199 

200-499 

500-699 

700-1699 

1700-End 

25 

26  Part*: 

§§  1.0-1-1.60 

§§  1.61-1.169 

§§  1.170-1.300 

§§  1.301-1.400 

§§  1.401-1.500 


Sfodc  Numbar  Pric* 

(869-017-00045-1) 20.00 

(869-017-00046-9) « 14.00 

(869-013-00047-1) 12.00 

(869-013-00048-0) 22.00 

(869-017-00049-3) 17.00 

(869-017-00050-7) 6.00 

(869-017-00051-5) 14.00 

(869-013-00052-8) 19.00 

(869-013-00054-4) 15.00 

(869-013-00055-2) .« 16.00 

(869-013-00056-1) 23.00 

(869-013-00057-9) 15.00 

(869-013-00058-7) 15.00 

(869-013-00059-5) 13.00 

(869-013-00060-9) 9.00 

(869-013-00061-7) 28.00 

(869-013-00062-5) 9.50 

(869-013-00063-3) 16.00 

(869-013-00064-1) 25.00 

(869-013-00065-0) 21.00 

(869-013-00066-8) 12.00 

(869-013-00067-6) 13.00 

(869-013-00068-4) 17.00 

(869-013-00069-2) 5.50 

(869-013-00070-6) 28.00 

(869-013-00071-4) 20.00 

(869-013-00072-2) 7.00 

(869-013-00073-1) H 18.00 

(869-013-00074-9) 7.50 

(869-013-00075-7) 25.00 

(869-013-00076-5) 18.00 

(869-013-00077-3) 17.00 

(869-013-00078-1) 25.00 

(869-013-00079-0) 27.00 

(869-013-00080-3) 13.00 

(869-013-00081-1) 26.00 

(869-013-00082-0) 13.00 

(869-013-00083-8) 25.00 

(869-013-00084-6) 17.00 

(869-013-00085-4) 28.00 

(869-013-00086-2) 18.00 

(869-013-00087-1) 17.00 

(869-013-00088-9) 30.00 


R«vi*ien  Data 

Jan.  1. 1992 
Jan.  1, 1992 

Jan.  1,  1991 
Jan.  1.  1991 
Jan.  1. 1992 

Jan.  1. 1992 
Jan.  1.  1992 
Jan.  1, 1991 

Apr.  1, 1991 
Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 
5  Apr.  1,  1990 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 


Footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Cempriting  a  CompUt*  CFR  S«t) 


TMa 

§§1.501-1.640 

§§  1.641-1.850 

§§1.851-1.907 

§§  1.908-1.1000 

§§1.1001-1.1400 

§§  1.1401-End 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599 

600-End 

27  Parte 

1-199 

200-End 

28 

29  Ports: 
0-99 
100-499 
500-899 
900-1899 
1900-1910       (§§1901.1       to 

1910.999) 
1910  (§§  1910.1000  to  end) 
1911-1925 
1926 
1927-End 

30  Parts: 
1-199 
200-699 
700-End 

31  Parts: 
0-199 
200-End 

32  Ports: 
1-39.  Vol.  I 
1-39,  Vol.  II 
1-39.  Vol.  Ill 

. 1-189 
190-399 
400-629 
630-699 
700-799 
800-End 

33  Ports: 
1-124 
125-199 
200-End 

34  Ports: 
1-299 
300-399 
400-End 


Stock  Numbor  Pric* 

(869-013-00089-7) 16.00 

(869-013-00090-1) 19.00 

(869-013-00091-9) 20.00 

(869-013-00092-7) 22.00 

(869-013-00093-5) 18.00 

(869-013-00094-3) 24.00 

(869-013-00095-1) 21.00 

(869-013-00096-0) „ 14.00 

(869-013-00097-8) 11.00 

(869-013-00098-6) 15.00 

(869-013-00Q99-4) 17.00 

(869-013-00100-1) 6.00 

(869-013-00101-0) 6.50 

(869-013-00102-8) 29.00 

(869-013-00103-6) 11.00 

(869-013-00104-4) 28.00 

(869-013-00105-2) 18.00 

(869-013-00106-1) 7.50 

(869-013-00107-9) 27.00 

(869-013-00108-7) 12.00 

(869-013-00109-5) 24.00 

(869-013-00110-9) 14.00 

(869-013-00111-7) 9.00 

(869-013-00112-5) 12.00 

(869-013-00113-3) .., 25.00 

(869-013-00114-1) 22.00 

(869-013-00115-0) 15.00 

(869-013-00116-8) 21.00 

(869-013-00117-6) 15.00 

(869-013-001 18-4) 20.00 

15.00 

., 19.00 

18.00 

(869-013-00119-2) 25.00 

(869-013-00120-6) 29.00 

(869-013-00121-4) 26.00 

(869-013-00122-2) 14.00 

(869-013-00123-1) _.., 17.00 

(869-013-00124-ft) 18.00 

(869-013-00125-7) 15.00 

(869-013-00126-5) 18.00 

(869-013-00127-3) 20.00 

(869-013-00128-1) 24.00 

(869-013-00129-0) 14.00 

(869-013-00130-3) 26.00 


Rovisien  Dot* 

Apr.  1. 

1991 

^  Apr.  1, 

1990 

Apr.  1. 

1991 

Apr.  1. 

1991 

» Apr.  1. 

1990 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

» Apr.  1. 

1990 

Apr.  1. 

1991 

Apr.  1, 

1991 

Apr.  1, 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

Julyl. 

1991 

July  1. 

1991 

Julyl. 

1991 

July  1. 

1991 

8  July  1. 

1989 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1, 

1991 

July  1. 

1991 

July  1. 

1991 

"  July  1. 

1984 

2  July  1. 

1984 

==  July  1. 

1984 

July  1. 

1991 

July  1, 

1991 

July  1, 

1991 

July  1. 

1991 

July  1, 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

Footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Cempriting  a  CempM*  CFt  Sat) 

TMto 


35 

36  Parts: 

1-199 

200-End 

37 

38  Port*: 

0-17 

18-End 

39 

40  Part*: 
1-51 
52 

53-60 
61-80 
81-85 
86-99 
100-149 
150-189 
190-259 
260-299 
300-399 
400-424 
425-699 
700-789 
790-End 

41  Chapter*: 

1,  1-1  to  1-10 

1.  1-11  to  Appendix,  2 

Reserved) 
3-6 
7 
8 
9 

10-17 

18.  Vol.  I,  Parts  1-5 
18.  Vol.  II.  Parts  6-19 
18.  Vol.  III.  Parts  20-52 
19-100 
1-100 
101 

102-200 
201-End 

42  Parts: 
1-60 
61-399 
400-429 
430-End 

43  Parte: 
1-999 
1000-3999 
4000-End 
44 

45  Parts: 


Stock  Nwmbar 
(869-013-00131-1) 10.00 

(869-013-00132-0) 13.00 

(869-013-00133-8) 26.00 

(869-013-00134-6) i 15.00 

(869-013-00135-4) 24.00 

(869-013-00136-2) 22.00 

(869-013-00137-1) 14.00 

(869-013-00138-9) 27.00 

(869-013-00139-7) 28.00 

(869-013-00140-1) 31.00 

(869-013-00141-9) 14.00 

(869-013-00142-7) 11.00 

(869-013-00143-5) 29.00 

(869-013-00144-3) 30.00 

(869-013-00145-1) 20.00 

(869-013-00146-0) 13.00 

'       (869-013-00147-8) 31.00 

(869-013-00148-6) 13.00 

(869-013-00149-4) 23.00 

(869-013-00150-8) 23.00 

(869-013-00151-6) 20.00 

(869-013-00152-4) 22.00 

13.00 

(2         13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

(869-013-00153-2) 8.50 

(869-013-00154-1) 22.00 

(869-013-00155-9) 11.00 

(869-013-00156-7) 10.00 

(869-013-00157-5) 17.00 

(869-013-00158-3) 5.50 

(869-013-00159-1) .21.00 

(869-013-00160-5) 26.00 

(869-013-00161-3) 20.00 

(869-013-00162-1) 26.00 

(869-013-00163-0) 12.00 

(869-013-00164-8) 1 22.00 


Ravision  Dat* 

July  1. 

1991 

JvQy  1, 

1991 

July  1. 

1991 

July  1. 

1991 

Julyl. 

1991 

July  1. 

1991 

July  1, 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

Julyl. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

Julyl. 

1991 

Julyl. 

1991 

« July  1. 

1989 

Julyl. 

1991 

Julyl. 

1991 

=»  July  1. 

1984 

"  July  1. 

1984 

=  July  1. 

1984 

» July  1, 

1984 

» July  1. 

1984 

» July  1. 

1984 

» July  1. 

1984 

»July  1. 

1984 

» July  1. 

1984 

» July  1 

1984 

'July  1 

1984 

■•  July  1 

1990 

Julyl 

1991 

Julyl 

1991 

Julyl 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

.1991 

Oct.  1 

.1991 

Oct.  1 

.1991 

Oct.  1 

.1991 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Cempriting  a  CempUt*  CFR  Set) 

THto  Stock  Number                       Price 

1-199  (869-013-00165-6) .'...  18.00 

200-499  (869-013-00166-4) 12.00 

500-1199  '  (869-013-00167-2) 26.00 

1200-End  (869-013-00168-1) 19.00 

46  Parte: 

1-40  (869-013-00169-9) 15.00 

41-69  (869-013-00170-2) 14.00 

70-89  (869-013-00171-1) 7.00 

90-139  (869-013-00172-9) 12.00 

140-155  (869-013-00173-7) 13.00 

156-165  (869-013-00174-5) 14.00 

166-199  (869-013-00175-3) 14.00 

200-499  (869-013-00176-1) 20.00 

500-End  (869-013-00177-0) 11.00 

47  Porta: 

0-19         ,  (869-013-00178-8) 19.00 

20-39  (869-013-00179-6) 19.00 

40-69  (869-013-00180-0) 10.00 

70-79  (869-013-00181-8) 18.00 

80-End  (869-013-00182-6) 20.00 

48  Choptor*: 
1  (Parts  1-51)  (869-013-00183-4) 31.00 

1  (Parts  52-99)  (869-013-00184-2) 19.00 

2  (Parts  201-251)  (869-011-00185-8) 19.00 

2  (Parts  252-299)  (869-013-00186-9)... 10.00 

3-6  (869-013-00187-7) 19.00 

7-14  (869-013-00188-4) 26.00 

15-End  (869-013-00189-3) 30.00 

49  Ports: 

1-99  (869-013-00190-7) 20.00 

100-177  (869-011-00191-2) 27.00 

178-199  (869-011-00192-1) 22.00 

200-399  (869-013-00193-1) 22.00 

400-999  (869-013-00194-0) 27.00 

1000-1199  (869-013-00195-8) 17.00 

1200-End  (869-013-00196-6) 19.00 

50  Ports: 

1-199  (869-013-00197-4) 21.00 

200-599  (869-013-00198-2) 17.00 

600-End  (869-013-00199-1) 15.00 

CFR  Indox  ond  Finding  Aids  (869-013-00053-6) 30.00 

Complete  1992  CFR  set  620.00 

Microfiche  CFR  Edition: 

Complete      set      (one-time        185.00 

mailing) 

Complete     set     (one-time        188.00 

mailing) 

(mailed     as 188.00 

(mailed     as        '.'. 188.00 

2.00 


Subscription 

issued) 
Subscription 

issued) 
Individual  copies 


Revision  Dote 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1990 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1990 

Oct. 

1990 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Jan. 

1991 
1992 

1989 

1990 

1991 

1992 

1992 

Footnotes  at  end  of  table. 
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'Becaxise  title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

i^The  July  1.  1985  edition  of  32  CFR  parts  1—189  contains  a  note  only  for  parts 
1—39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  m  parts 
1—39.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing  those 

3The  July  1,  1985  edition  of  41  CFR  chapters  1—100  contains  a  note  only  for 
chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  m 
chapters  1  to  49.  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984 
containing  those  chapters.  ,  ,     .      ^^  •  j  t 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1987  through  December  31,  1991.  The  CFR  volume  issued  as  of  January  1, 
1987  should  be  retained.  .  ,     .      ...  •  ^  »     •,  , 

^No  amendments  to  this  volume  were  promulgated  during  the  period  April  l, 
1990  through  March  30.  1991.  The  CFR  volume  issued  as  of  April  1,  1990  should 
be  rstidiiiied* 

«No  amendments  to  this  volume  were  promulgated  during  the  period  July  J- 

1989  through  June  30,.  1991.  The  CFR  volume  issue  as  of  July  1.  1989  should  be 
r6^£iiried 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July  L 

1990  through  June  30.  1991.  The  CFR  volume  issued  as  of  July  1.  1990  should  be 

Order  from  Superintendent  of  Documents.  Attn:  New  Orders.  PO  Box  371954, 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  CHOICE,  MasterCard  or 
GPO  Deposit  Accoimt)  may  be  telephoned  to  the  GPO  order  desk  at  (202)  783- 
3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 


Title 


Other  Related  Publications 


Price 


Revision  Date 


daily 
April  1986 


Federal  Register: 

Yearly  subscription J$340.00 

Individual  copies 1.50     

Federal    Register    Document    Drafting 

Handbook 4.75     

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations      12.00     Jan.  1.  1989 

1991    Supplement— March    8,     1991 

Federal  Register,  Part  II 1.50    Jan.  1,  1991 

List  of  Sections  Affected,  1949-1963 Out  of 

print 

List  of  CFR  Sections  Affected,   1964- 
1972 

(Titles  1  through  27)  Vol.  I Out  of 

print    ....: 

(Titles  28  through  50)  Vol.  II Out  of 

print    

List  of  CFR  Sections  Affected,   1973- 
1985 

(Titles  1  through  16)  Vol.  1 27.00     

(Titles  17  through  27)  Vol.  II 25.00    

(Titles  28  through  41)  Vol.  Ill 28.00     

(Titles  42  through  50)  Vol.  IV 25.00     

LSA  (List  of  CFR  Sections  Affected):  ^ 

Yearly  subscription 21.00 

Individual  copies 1.50    

Federal  Register  Index: 

Yearly  subscription 19.00 

Individual  copies 1.50    

CFR  Index  and  Finding  Aids 30.00    


1966 


1980 


1980 


1990 
1990 
1990 
1990 


monthly 


monthly 
annual 


TITI 

Title 

1.... 


Prod 

6399 
6400 
6401 
6402 
Set 
t 
6403 
6404 
6405 
6406 
6407 
6408 
6409 
6410 
6411 
6412 
6413 
6414 
6415 
6416 
6417 

Exec 

Aug 

1 

1087 

1 
1204 

1219 
1229 
1235 
1240 
1246 
125C 
125] 
1255 
125^ 
1262 
126'i 
1271 


NOTl 


MARCH  1992 
CHANGES  JANUARY  2,  1992  THROUGH  MARCH  31,  1992 


11 


TITLE  1— GENERAL  PROVISIONS 

Page 


Title  1 — Proposed  Rules: 

1 


.S59,  860 


TITLE  3— THE  PRESIDENT 


Preclomationt 


4- 


.1365 
.2429 
.2671 
.4833 


6399  

6400  

6401  

6402  

See  Presidential    Determina- 
tion 92-11  of  Jan.  28,  1992 5787 

6403    5973 

6404 „ 6065 

6405    _ 6787 

6406    7313 

6407 7873 

6408    ] 8255 

6409 8395 

6410    8835 

6411     9041 

6412 9645 

6413     9647 

6414     9971 

6415     10119 

6416    ^. 10413 

6417     10737 

Executive  Orders 

Aug.  31,  1917    Revoked  in  part 

by  PLO  6922 4856 

10879    Superseded        by        EO 

12793 10281 

12049  Superseded   by   EO 

12788 2213 

12193  See  EO  12791 8717 

12295  See  EO  12791 8717 

12351  See  EO  12791 8717 

12409  See  EO  12791....: 8717 

12463  See  EO  12791 8717 

12506  See  EO  12791 8717 

12514  Revoked  by  EO  12787 517 

12554  See  EO  12791 8717 

12587  See  EO  12791 8717 

12629  See  EO  12791 8717 

12670  See  EO  12791 8717 

12706  See  EO  12791 8717 


Page 

12753  Superseded        by        EO 
12791 8717 

12754  Amended  by  EO  12790 8057 

12787    517 

12788  2213 

12789  5225 

12790  8057 

12791  8717 

12792 9165 

12793     10281 

Administrative  Orders 

Memorandums: 

Dec.  27,  1991  .; 1069 

Jan.  21,  1992  3111 

Feb.  10,  1992  5365,  5367 

Feb.  13.  1992 6663 

Feb. 18, 1992  7531 

Presidential  Determinations: 

No.  92-9  of  Dec.  16,  1991    329 

No.  92-10  of  Dec.  30,  1991  1071 

No.  92-11  of  Jan.  28,  1992  5787 

See  Proc.  6402 4833 

No.  92-13  of  Feb.  4,  1992  5789 

No.  92-14  of  Feb.  10,  1992  6659 

No.  92-15  of  Feb.  18,  1992  7315 

No.  92-16  of  Feb.  18. 1992  7317 

No.  92-17  of  Feb.  26.  1992  8569 

No.  92-18  of  Feb.  28. 1992  8571 


TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Office  of  Personnel 
Management  (Parts  1—1199) 

9    Removal  at  56  FR  18660  con- 

rirmed 10123 

212.301     Amended 10123 

213.3301—213.3302     Reflation 

at  56  FR  18660  confirmed 10123 

213.3301b     Regulation     at     56 

FR  18660  confirmed 10123 

213.3202     Regulation   at  56   FR 

18661  confirmed 10123 

214.201     Regulation    at    56    FR 

18661  confirmed 10123 


-  Note:  toldfoc*  •ntriat  indical*  March  changat. 


12  -  ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  MARCH  31,  1992 


TITLE  5     Chapter  I — Con.  Page 

300.301     Removal     at     56     FR 

18661  confirmed 10123 

300.402    Revised 10124 

305    Removal   at  56   FR   18661 

confirmed 10123 

317     Regulation  at  56  FR  18661 

confirmed 10123 

319    Regulation  at  56  FR  18661 

confirmed 10123 

317.901     (c)(l)(ii)  revised 10124 

319.102    Revised 10124 

335.102    Introductory  text,  (a). 

and  (f)(2)  revised 10124 

338.101  (b)  revised 10124 

352.307    (b)  revised 10124 

352.703    (b)(3)  revised 10124 

352.803    (c)(2),    (3)    and    (d)(3) 

revised;  (c)(4)  and  (d)(4)  re- 
moved; (d)(2)  amended; 
(d)(5)        redesignated        as 

(d)(4) 10124 

352.904     (b)(3)  revised 10125 

353.305    Regulation    at    56    FR 

18662  confirmed 10123 

359.406    (b)  revised 10125 

359.503     (b)  revised 10125 

359.701     (a)(2)    removed;    (a)(3) 

and  (4)  redesignated  as 
(a)(2)  and  (3);  new  (a)(2)  re- 
vised  10125 

430.204     (h)  revised;  (i)  through 
(k)      redesignated      as      (j) 
through        (I);        new        (i) 
added 7321 

432.102  (f)(13)  revised;  (f)(14) 
removed;  (f)(15)  redesignat- 
ed as  (f)(14) 10125 

530  Authority  citation  re- 
vised  3114 

530.202  Amended;  interim 3114 

530.203  (d)  through  (f)  revised; 

(g)  added;  interim 3114 

530.204  (d)  removed;  interim 3115 

530.206    Added;  interim 3115 

531  Authority  citation  re- 
vised  2432 

531.101    Amended 2432 

531.203  (d)(2)(v)  amended; 
(d)(2)(vi)  redesignated  as 
(d)(2)(vll);  new  (d)(2)(vi) 
added 3712 


Page 
531.205    Heading,  (a)  introduc- 
tory text  and  (b)  revised 2432 

531.301—531.306     (Subpart     C) 

Added 2432 

531.406  (a)  amended 3712 

531.407  (c)(5)  and  (6)  amended; 
(c)(7)  added 3712 

531.414    Added 3712 

532.201—532.283     (Subpart     B) 
Appendix  D  regulation  at  56 

PR  15274  confirmed 7533 

534.301    (Subpart    C)     Removal 

at  56  FR  18662  confirmed 10123 

534.402  Regulation    at    56    FR 
18662  confirmed 10123 

534.403  (f)  revised 10125 

534.501—534.506     (Subpart     E) 

Regulation  at  56  FR  18662 

confirmed 10123 

534.501     (a)(1)    and    (b)(1)    re- 
vised  10125 

534.503     (c)  revised 10125 

534.505     (b)  revised 10125 

536.102  Regulation    at    56    FR 

18662  confirmed 10123 

536.105     Regulation    at    56    FR 

18663  confirmed 10123 

536.202    (c)  added 3712 

536.205    (f)  redesignated  as  (g); 

new  (f )  added 3712 

536.208  Regulation    at    56    FR 
18663  confirmed 10123 

536.209  Regulation    at    56    FR 
18663  confirmed 10123 

536.305     Removal     at     56     FR 

18663  confirmed 10123 

550.101—550.172     (Subpart     A) 

Authority  citation  revised 2434 

550.101    (b)(9)  revised 2434 

550.103  (j)  revised 2434 

550.107    (a)  revised 2434 

550.111    (d)(2)  revised 2434 

550.113  (a)  revised 2434 

550.114  (c)  revised 2434 

550.151    Revised 2435 

550.154    (a)    Introductory    text 

revised 2435 

550.201—550.206     (Subpart     B) 

Authority  citation  revised 2435 

550.202    Amended 2435 

575    Authority       citation       re- 
vised..  2435 


Note:  Beldfac*  •ntriat  indicol*  March  change*. 
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CHANGES  JANUARY  2,  1992 

Page 

575.103    Amended 2435 

575.203    Amended L  2435 

575.303    Amended .>2435 

575.403    Amended 2435 

575.405    (c)(2)  revised 2435 

591.203    Regulation    at    56    FR 

18663  confirmed 10123 

(a)(5)   and   (6)   revised;   (a)(7) 

added 10126 

630.211     Reg^ulation    at    56    FR 

18663  confirmed 10123 

772    Added 3712 

831  Authority  citation  amend- 
ed  3713 

831.201    (b)(5)  amended;  (b)(6) 

added 3713 

831.805    Added 3713 

831.2011    Added 3713 

841  Authority  citation  amend- 
ed  3714 

841.506  Redesignated  as 
841.507;  new  841.506  added 3714 

841.507  Redesignated  as 
841.508;  new  841.507  redesig- 
nated from  841.506;  (d) 
added 3714 

841.508  Redesignated  from 
841.507 3714 

842  Authority  citation  amend- 
ed  3714 

842.105    (c)  added 3714 

846  Authority  citation  re- 
vised  3714 

846.201  (b)  revised 3714 

870  Authority  citation  re- 
vised  3715 

870.202  (c)  added 3715 

890  Authority  citation  re- 
vised  3715 

Authority     citation     revised. ..10609, 

10611 

890.102    (d)  revised 3715 

890.301    Regulation    at    56   FR 

25996  confirmed 2979 

890.304    Regulation    at    56    PR 

25996  confirmed 2979 

890.306    Regulation    at   56   FR 

25996  confirmed 2979 

890.401     (b)(3)  added 10609 

890.502    Regulation    at    56    FR 

25996  confirmed 2979 

(g)  revised 10611 

890.806    Regulation    at    56    FR 

25997  confirmed 2979 


THROUGH  MARCH  31,  1992 


Page 

890.807  Regulation  at  56  FR 
25997  confirmed 2979 

890.808  Regulation  at  56  FR 
25997  confirmed 2979 

890.901—890.907      (Subpart      I) 

Added 10610 

905.306    (a)    Table    1    and    (b) 

Table  II  amended 10613 

930.210  (h)  through  (1)  redesig- 
nated as  (i)  through  (m); 
new  (h)  added;  new  (k) 
amended 1369 

Chapter  XVI — Office  of  Government 
Ethics  (Parts  2600—2699) 

2636  Authority  citation  re- 
vised  602 

2636.203  (SiXli)  and  Example  1 
added;  (a)  Examples  3  and  6 
revised;  interim 602 

2636.205  Effective  date  de- 
ferred  5369 

2641  Authority  citation  re- 
vised  3116 

2641    Appendixes     A     and     B 

amended 3116 

Title  5 — Proposed  Rules: 

532 3032 

831 120 

841 : 120 

842 120.7666 

843 120.7666 


TITLE  7— AGRICULTURE 

Subtitle  A — Office  of  the  Secretary 
of  Agriculture  (Parts  0 — 26) 

1.301—1.346  (Subpart  K)  Re- 
designated as  subpart  L 3909 

2.23  Heading.  (a)(ll)  and  (b) 
revised;  (a)(1)  amended; 
(a)(4),  (5).  (6).  (10),  (14). 
(16),  (18).  (20)  and  (21)  re- 
moved  2217 

2.30    Revised 9649 

2.30a    Revised 9654 

2.70  Heading  and  (a)(ll)  re- 
vised; (a)(1)  amended;  (a)(4), 
(5),  (6).  (10).  (28),  (29),  (31), 
(33),  (36).  (37)  and  (b)(2)  re- 
moved  2219 


Note:  Boldfoc*  •nlri*t  indicat*  March  changat. 


14  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  MARCH  31,  1992 


TITLE  7     Subtitle  A— Con.  Page 

2.71     Added 2219 

2.105  Revised 9654 

2.106  Revised 9654 

2.107  Revised 9656 

2.108  Revised 9658 

2.109  Revised 9659 

Chapter  I — Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Department 
of  Agriculture  (Parts  27—209) 

34     Removed 9034 

51.835—51.845      (Subpart)    Re- 
vised  1212 

51.2541  Introductory    text    re- 
vised  1636 

51.2542  (a)  Tables  I.  II  and  III 
revised 1636 

51.2547    Added 1636 

52.2101—52.2111  (Subpart)    No- 
menclature change 2981 

52.2106  (a)   amended;   (b)   and 

(c)  revised 2982 

52.2107  (b),  (c)  and  (d)  re-' 
vised 2982 

52.2112    Removed 2982 

58.43    Revised 2222 

58.45    Revised 2222 

Chapter  II — Food  and  Nutrition  Serv- 
ice, Department  of  Agriculture 
(Ports  210—299) 

271.2  Amended 3911 

271.5  (b)  revised 3911 

272.1  (g)(124)  added 2828 

275.23  (e)(10)  added 2828 

278.1  (j)(2)   and   (k)(l)(iii) 

amended;  (k)(l)(iv)  redesig- 
nated    as     (k)(l)(v);     new 

(k)(l)(iv)  added 3912 

(b)(5)  redesignated  as  (b)(6); 
(q)  introductory  text 
amended;  new  (b)(5),  (q)(l) 
and  (2)  added 3915 

278.6  (a),  (b)(1),  (2)(i),  (e)(l)(i), 
(i)  introductory  text  and  (j) 
amended;  (i)(2)(iii)  revised; 
(1)  and  (m)  redesignated  as 
(n)  and  (o);  new  (1)  and  (m) 
added 3912 

278.9    (i)  added 3913 

279.3  (a)(2)  amended 3913 

279.6    (a)  amended 3913 


Page 

279.8  (c)  amended 3913 

279.11    (c)  added 3913 

Chapter  III — Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture  (Ports  300—399) 

301.38-3  (a)  and  (b)(3)  amend- 
ed; (c),  (d)  and  (e)  redesig- 
nated as  (d),  (e)  and  (f );  new 
(c)  added 3118 

301.38-6    (a)  amended 3118 

301.64  (a)  and  (b)  amended;  in- 
terim  521 

301.64-1  Paragraph  designa- 
tions removed;  amended;  in- 
terim  521 

301.64-3  (c)  amended;  inter- 
im  522 

301.64-4  Heading  and  introduc- 
tory text  revised;  interim 522 

301.64-10  Introductory  text  re- 
vised; (c)  and  (d)  added;  in- 
terim  522 

319.37-2  (a)  table  amended;  in- 
terim  334 

319.56-2U    Added 3120 

321.2  Amended;  interim 334 

321.9  (g)  and  (h)  removed;  (b) 
through  (f)  revised;  inter- 
im  334 

354.3  (a)  amended;  (e)  redesig- 
nated as  (f );  new  (e)  added 769 

(f)(1)  amended;  (g),  (h)  and  (i) 

added 770 

Teclinical  correction 3089 

354.4  (c)  added 770 

Technical  correction 3089 

354.5  Added 771 

Technical  correction 3089 

360  Authority  citation  re- 
vised  8838 

360.200    (a)  amended .':...  8838 

Chapter  IV— Federal  Crop  Insurance 
Corporation,  Department  of  Agri- 
culture (Ports  400 — 499) 

401  Sunset  review  date  ex- 
tended  2007 

401.111    Amended;  interim 2008 

401.113    Amended;  interim 2008 

401.117    Amended;  interim 2008 

458    Regulation  at  56  FR  30490 

confirmed 173 


Note:  Beldfac*  wrtriM  indical*  March  cImihim. 
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Chapter  VIII — Federal  Grain  Inspec- 
tion Service,  Department  of  Agri- 
culture (Parts  800—899) 

Page 
800.0    (b)(42)  revised 3273 

800. 15  (b)(  1 )  revised 2439 

800.16  (a)  revised. 2439 

800.162    (d)  added 2439 

(a)(2)  revised 3273 

801.12    Added 2673 

810    Authority      citation      re- 
vised  3274 

810.101  Revised 3274 

810.102  (d)  amended 3274 

810.104    (b)  amended 3274 

810.107    (b)    introductory    text 

revised _ 3274 

Chapter  IX — Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Fruits,  Vegetables, 
Nuts),  Department  of  Agriculture 
(Parts  900—999) 

905.306    (a)  Table  I  amended 336 

Regulation   at   56    FR    55981 

confirmed 1858 

907    Marketing  percentages 338 

Limitation  of  handling.. .1217,  2436, 
2829.  2984,  3918,  4699,  4837.  5976 
915.306    (a)    introductory    text 

and  (1)  revised;  interim 3716 

916    Limitation  of  handling 3920 

918    Budget  of  expenses 4148 

920.20  Revised 1219 

920.21  Revised 1219 

920.22  Revised „ 1219 

920.41    (a)  amended 1220 

944.312    (a)(1)  ccnrected;  inter- 
im  ...2674 

944.401    Regulation   at   56   FR 

49671  confirmed 4149 

979    Budget  of  expenses 2675 

981.467    (d)  revised 1859,  2985 

982    Marketing  percentages 1074 

989    Budget  of  expenses 1860 


Chapter  X — Agricultural — Marketing 
Service  (Marketing  Agreements 
and  Orders;  Milk),  Department  of 
Agriculture  (Parts  1000—1199) 

Pace 

1001.40    (c)(l)(iii)    revised;    (d) 

added 174 

1001.43    (f)  added 174 

1001.50    (d)  added 174 

1001.54    Revised 174 

1004.40    (c)(l)(iii)    revised;    (d) 

added 175 

1004.43    (d)  added 175 

1004.50    Heading     revised;     (g) 

added 175 

1004.53    <aM2)  revised 175 

1004.60    (k)  added 175 

1004.71    (b)(2)  amended 175 

1007.13    (b)(4)  and  (5)  tempo- 
rarily suspended  through  8- 

31-92 3921 

1032.7    (b)      temporarily      sus- 
pended      in       part       12-91 
through  1-92 
1065    Marketing  percentages 4150 

1065.6  Temporarily   suspended 

in  part  through  8-31-92 4152 

1065.7  (b)(1)   temporarily   sus- 
pended in  part  through  8- 

3 1-92 4152 

1065.13    (d)(1)  temporarily  sus- 
pended through  8-31-92 4152 

1106.6  Suspended  in  part 3276 

1106.7  (b)(1)      suspended      in 

part 3276 

1106.13    (d)(1)  suspended 3276 

1124.40    (c)(l)(iii)    revised;    (d) 

added 175 

1124.43    (e)  added 175 

1124.50    (c)  revised;  (d)  added 175 

1124.53    Revised a75 

Chapter  XI — Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Miscellaneous  Com- 
modities), Department  of  Agricul- 
ture (Parts  1200—1299) 

1212    Added 2988 


Note: 


16  LSA— LIST  OF  CFR  SEaiONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  MARCH  31,  1992 


TITLE  7  Page 

Chapter  XIV — Commodity  Credit  Cor- 
poration, Department  of  Agricul- 
ture (Part  1400—1499) 

1413.54    (a)(1)  revised 3922 

1421.25  (a)(5)(vi)  and  (6)  re- 
vised  4544 

1421.742    Revised 3717 

1425  Authority  citation  re- 
vised  1369 

1425.10    (b)(3)  revised 1369 

1477  Revised 10963 

1478  Revised 10968 

Chapter  XV — Foreign  Agricultural 
Service,  Department  of  Agriculture 
(Ports  1500—1599) 

1530.205  Corrected ^. 175 

1530.206  (b)  correctly  designat- 
ed  175 

Chapter  XVII— Rural  Electrification 
Administration,  Department  of  Ag- 
riculture (Parts  1700—1799) 

1700  Authority  citation  re- 
vised  6285 

1700.1—1700.9  (Subpart  A)  Re- 
vised  ., 6285 

1700.24  Revised 6290 

1700.25  Revised 6290 

1710    Added 1053 

1710.2    (a)  corrected 4513 

1710.6    (a)     introductory     text 

and  (5)  corrected 4513 

1710.101  (c)  corrected ^ 4513 

1710.102  Added 2832 

Technical  correction 5931 

1710.104  (b)(2)  corrected 4513 

1710.105  (c)  corrected 4513 

1710.112  (b)(3)  and  (8)  correct- 
ed  4513 

1710.114    (b)(1)  corrected 4513 

1710.204    (a)  corrected 4513 

1710.250  (e)  corrected 4513 

1710.251  (b)  and  (c)  introducto- 
ry text  corrected 4513 

Chapter  XVIII — Farmers  Home  Ad- 
ministration, Department  of  Agri- 
culture (Parts  1800—2099) 

1807  Removal  at  56  FR  67471 
effective  date  delayed  to  3- 
31-92 3276 


Page 

1822.270  Regulation  at  56  FR 
67472  effective  date  delayed 
to  3-31-92 3276 

1822.277  Regulation  at  56  FR 
67472  effective  date  delayed 

to  3-31-92 3276 

1822.278  Regulation  at  56  FR 
67472  effective  date  delayed 

to  3-31-92 3276 

1823.401—1823.418  (Subpart  N) 
Regulation  at  56  FR  67472 
effective  date  delayed  to  3- 
31-92 3276 

1823.414  Regulation  at  56  FR 
67472  effective  date  delayed 
to  3-31-92 3276 

1866    Removed 774 

1890t  Removal  at  56  FR  67472 
effective  date  delayed  to  3- 
31-92 3276 

1927  Regulation  at  56  FR 
67472  effective  date  delayed 
to  3-31-92 3276 

1940.551—1940.600   (Subpart  L) 

Exhibit  C  revised 3924 

1941.1—1941.50  (Subpart  A) 
Exhibit  A  regulation  at  56 
FR  67480  effective  date  de- 
layed to  3-31-92 3276 

1941.84    Regulation    at    56   FR 

67480  effective  date  delayed 

to  3-31-92 ....3276 

1942.454    Amended 4358 

1942.457    Revised 4358 

1942.463  (b)(  1 )  revised 4358 

1942.464  (b)  revised 4358 

1942.475    Revised 4358 

1942.500    Revised 4358 

1943.19    Regulation    at   56   FR 

67481  effective  date  delayed 

to  3-31-92 3276 

1943.32  Regulation  at  56  FR 
67481  effective  date  delayed 
to  3-31-92 3276 

1943.34  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.35  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.38    Regulation   at   56    FR 

67481  effective  date  delayed 

to  3^1-92 3276 

1943.1—1943.50      (Subpart      A) 

Exhibit  A  regulation  at  56 


Note:  Beldfaca  antriat  indicot*  March  changak 
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Page 
FR  67481  effective  date  de- 
layed to  3-31-92 3276 

1943.69  Regiilation  at  56  FR 
67481  effective  date  delayed 
to  3-31-92 3276 

1943.84  Regiilation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.85  Regxilation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.88  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1944.18  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1944.24    RegrUation   at    56    FR 

67481  effective  date  delayed 

to  3-31-92 ; 3276 

1944.30  Regulation    at    56    FR 

67482  effective  date  delayed 

to  3-31-92 3276 

1944.31  Regulation   at   56   FR 

67483  effective  date  delayed 

to  3-31-92 3276 

1944.32  Regulation  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 „ 3276 

1944.33  Regulation  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.37  Regulation  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.38  Regulation   at   56   FR 

67482  effective  date  delayed 

to  3-31-92 3276 

1944.46    Regulation    at    56    FR 

67483  effective  date  delayed 

to  3-31-92 3276 

1944.1—1944.50  (Subpart  A) 
Exhibits  E  through  E-2  reg- 
ulation at  56  FR  67482  effec- 
tive date  delayed  to  3-31- 
92 3276 

1944.168  Regulation  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 „ 3276 

1944.169  RegulaUon  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.175  Regulation  at  56  FR 
67482  effective  date  delayed 
to  3-31-92 3276 


Page 

1944.176    Regulation  at  56  FR 

67482  effective  date  delayed 
to  3-31-92 3276 

1944.236    Regulation  at  56  FR 

67483  effective  date  delayed 
to  3-31-92 3276 

1944.463  Regulation  at  56  FR 
67483  effective  date  delayed 

to  3-31-92 3276 

fit944.469  Regulation  at  56  FR 
67483  effective  date  delayed 
to  3-31-92 3276 

1945.129  Regulation  at  56  FR 
67483  effective  date  delayed 
to  3-31-92 3276 

1945.189    Regulation  at  56  FR 

67483  effective  date  delayed 
t6^-31-92 ...3276 

1951.151—1951.155   (Subchapter 

D)    Added 774 

1951.220    (a)  amended 775 

1951.501—1951.550  (Subpart  K) 

Exhibit  B  corrected 1313 

1951.911    Regulation  at  56  FR 

67484  effective  date  delayed 
to  3-31-92 3276 

1955.3  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1955.10  (d)(3)  and  (f)(1)  intro- 
ductory text  revised 1372 

1955.50    Revised 1372 

1955.103  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1964.12  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.13  (a)  amended 775 

1965.27    Regulation    at    56    FR 

67484  effective  date  delayed 

to  3-31-92 3276 

1965.31  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.65  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.77  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.79  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.90    (c)  amended 776 


Note:  B«l<lfaca  anlriM'indical*  Mardi  chonga*. 


18  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  MARCH  31,  1992 


TITLE  7    Chapter  XVIII— Con.        Page 

1965.126  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1980  Authority  citation  re- 
vised  4337 

1980.13    (b)    introductory    text 

revised 6067 

1980.47  Heading  and  introduc- 
tory text  revised;  (d)  added 6068 

1980.83    (b)  table  amended 6068 

1980.311    Revised 1638 

1980.453  Amended 4359 

1980.454  (e)  and  imdesignated 
text  amended;  (a)  and  (c)  re- 
vised  4359 

1980.901-1980.1000  (Subpart  J) 

Added;  interim 4337 

Title  7 — Proposed  Rules: 

1-26  (Subtitle  A) 6483 

27-209  (Ch.  I) 6483 

68 2482 

210-299  (Ch.  II) 6483 

246 9505 

273 3961.4793 

300-399  (Ch.  Ill) „ 6483 

319 217.  846,  3089.  3963 

400-499  (Ch.  IV) 6483 

400 2232 

401 1116 

500-599  (Ch.  V) 6483 

600-699  (Ch.  VI) 6483 

700-799  (Ch.  VII) 6483 

703 4378 

729 1879 

800-899  (Ch.  VIII) f. 6483 

900-999  (Ch.  IX) « 6483 

925 219,  2690 

932 .'. 1663 

959 4164 

981 3032 

998 3965 

1000-1199  (Ch.  X) 6483 

1001 15,383 

1001 15 

1002 383 

1004 15.383 

1005 383 

1006 383 

1007 220.  383 


Page 

1049 383 

1050 383 

1064 383 

1065 383.  1664.1665 

1068 383 

1075 383 

1076 383 

1079 383 

1093 383 

1094 383 

1096 383 

1097 383 

1098 383 

1099 » 383.  2691 

1106 ; 221.383 

1108 383 

1 124 15,  383 

1126 383 

1131 383 

1134 .♦. ; 383 

1135 fr. 383 

1137 383 

1138 383 

1139 383 

1200-1299  (Ch.  XI) 6483 

1205 3089 

1209 1666.  3360 

1210 3727 

Ch.  XII 6483 

Ch.  XIII 6483 

1400-1499  (Ch.  XIV) 6483 

1446 ,1879 

1500-1599  (Ch.  XV) 6483 

1600-1699  (Ch.  XVI) 6483 

1700-1799  (Ch.  XVII) 6483 

1800-2099  (Ch.  XVIII) 6483 

1944 1678 

Ch.  XIX 6483 

2100-2199  (Ch.  XXI) 6483 

2200-2299  (Ch.  XXII) 6483 

2300-2399  (Ch.  XXIII) 6483 

2400-2499  (Ch.  XXIV) 6483 

2500-2599  (Ch.  XXV) 6483 

2600-2699  (Ch.  XXVI) 6483 

2700-2799  (Ch.  XXVII) 6483 

2800-2899  (Ch.  XXVIII) 6483 

2900-2999  (Ch.  XXIX) 6483 

3300-3099  (Ch.  XXX) 6483 

3100-3199  (Ch.  XXXI) 6483 

3200-3299  (Ch.  XXXII) 6483 

3300-3399  (Ch.  XXXIII) 6483 

3400-3499  (Ch.  XXXIV) .'6483 

3600-3699  (Ch.  XXXVI) 6483 

3700-3799  (Ch.  XXXVII) 6483 

3800-3899  (Ch.  XXXVIII) 6483 

3900-3999  (Ch.  XXXIX) 6483 

4000-4099  (Ch.  XL) 6483 

4100  (Ch.  XU) 6483 


Note:  Boldfac*  •ntriai  indicota  March  changas. 
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TITLE  8— ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Natural- 
ization Sorvico,  Dopartmont  of  Ju«- 
tico  (Parts  1—499) 

103  Authority  citation  re- 
vised  5227 

103.7    Regulation     at     56     PR 

31060  confirmed. 3926 

(b)(1)  revised _ 5227 

(b)(  1 )  amended 6182 

(b)(1)  amended;  interim 6460 

204.6    (a)  and  (h)(3)  corrected 1860 

214.2  (h)(4)(v)(E)  and  (6)(vi) 
introductory  text  correct- 
ed  749 

(d)  added;  interim. 6184 

242  Authority  citation  re- 
vised.  _ 6461 

242.6    Added;  interim. 6461 

245a  Authority  citation  re- 
vised  ~ 3926 

245a.l    Regulation    at    56    FR 

31061  confirmed. 3926 

245a.2    Regulation    at    56    FR 

31061  confirmed. 3926 

245a.3  Regulation  at  56  FR 
31061  confirmed:  (e)  amend- 
ed.  3926 

251  Authority  citation  re- 
vised.  6185 

251.1  (a)  and  (d)  added:  inter- 
im  6185 

258    Added;  interim. 6185 

264  Authority  citation  re- 
vised  , 6462 

264.1    (a)  amended;  interim 6462 

274a  Authority  citation  re- 
vised  - 6462 

274a.  12  (a)  introductory  text 
and  (12)  revised;  (a)(2) 
amended;  (aK13)  added;  in- 
terim  _ 6462 

274a.l3    (a)  amended;  interim 6462 

299.1    Amended 6183.  6462 

299.5    Table  amended;  interim 

(OMB  niunbers) 6183.  6462 

Title  8— Proposed  Rules: 


0-199  (Ch.  I) . 

103 

208 

208 

274a. 


10743 

.1404.2057 

1404 

1404 

1404 


TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I — Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture  (Parts  1—199) 

P»«e 

75    Technical  correction .,...  5210 

75.1  Heading  and  text  amend- 
ed  2440 

75.2  Heading  and  text  Amend- 
ed  2440 

75.4  (a),  footnote  1,  (c)(1),  foot- 
note 2,  (2),  footnote  3.  (d)  in- 
troductory text.  (2).  (3)  and 

(4)  amended 2440 

75.5  Amended 2440 

78.41  (b)  and  (c)  amended;  in- 
terim.  3719 

78.43    Regulation     at     56     FR 

46109  confirmed 3926 

82.30    Amended;  interim 778 

82.32  (b)(2)  and  (e)  revised;  in- 
terim.  779 

92.301    (c)(2)(vil)(B)(6); 

(viii)(G)  and  (H)  corrected 5931 

92.403    (c)  revised;  (e)  amended; 

interim 2010 

92.427    (b)(2)  introductory  text 

revised;  interim 2010 

105  Authority  citation  correct- 
ed  5210 

130  (Subchapter  P)    Added. 771 

Technical  correction. 3089 

145—147  (Subchapter  F)  Re- 
designated as  subchm^ter 
G 771 

151  (Subchapter  G)  Redesig- 
nated as  subchapter  H 771 

156  (Subcliapter  H)  Redesig- 
nated as  subchapter  1 771 

160— 162  (Subchapter  I)  Redes- 
ignated as  subpart  J 771 

165  (Subchapter  J)  Redesig- 
nated as  subchapter  K. 771 

166—167  (Subchapter  K)  Re- 
designated as  subchapter 
L. 771 

THIe  9—Propo»ed  RuIeK 

1-199  (Ch.  I) 6483 

92      3144,  3146,  5294 

94 3729 

206-299  (Ch.  II) » 6483 

300-399  (Ch.  Ill) 6483 


Note:  Boiafac*  miMm  Mkat*  Mordi  chMfM. 
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Title  9—Propo»ed  Rules— Con.  P>ee 

317 2692,  5956.  10298,  10300 

318 3732 

319 3732 

320 2692,  5956,  10298 

381 2692. 

5956.  10298.  10300 
391 2483 


TITLE  10— ENERGY 

Chapter  I — Nuclear  Regulatory 
Commitsion  (Parts  0 — 199) 

1.3    (a)  amended 1639 

1.11    (c)  and  (d)  revised 1639 

1.27  Added 1639 

1.28  Added 1639 

1.29  Revised 1639 

1.31    (b)  amended 1639 

1.41  Redesignated  as  1.42;  new 

1.41  added 1639 

1.42—1.47    Undesignated  center 

heading  added 1640 

1.42  Redesignated  as  1.41 1639 

2    Authority  citation  revised 5797 

2.702    Revised 4153 

2.1201    Revised 4153 

2    Appendix  C  revised 5797 

Appendix  C  corrected 8519 

11.15    (c)(3)     redesignated     as 

(c)(5);     (c)(1)     introductory 

text,  (2)  and  new  (5)  revised; 

new  (c)(3)  and  (4)  added 2442 

15.29    Revised 4153 

25.8    (c)  revised 3720 

25.17    (e)  revised 3720 

25.19    Revised 3720 

25.21    (a)  revised;  (c)  added 3720 

25.23    Revised 3721 

25.25    Revised 3721 

25.27    (a)  revised 3721 

25.31    (d)  added 3721 

25    Appendix  A  revised 3721 

50    Policy  statement 6262 

54.29    (c)  corrected 4912 

54.33    (d)  correctly  designated; 

(d)  and  (e)  corrected 4912 

73.57    (d)(2)  revised 7645 

Chapter  II — Department  of  Energy 
(Port*  200—699) 

600.2  (c).  (d).  (e)  and  (f)  redes- 
ignated as  (d),  (e),  (f)  and 
(g);  new  (c)  added 3 


Page 

600.7  (b)(2)(l)(G)  redesignated 
as  (b)(2)(l)(H);  new 
(b)(2)(i)(G)  added 3 

600.12    (c)  added 3 

600.14    (c)  and  (e)(l)(ii)  revised; 

(f )  amended 3 

600.16    Heading    and    (a)(3)(ii) 

revised;  (i)  amended 4 

600.31    (d)(1)      revised;      (f)(3) 

amended;  (f)(4)  added 4 

600.103    (b)(6)  and  (h)  revised; 

(f)(1)  amended „ 4 

600.109    (a)  revised 4 

600.112  (a)  through  (d)  revised; 
(e)  through  (h)  redesignated 
as  (f)  through  (i);  new  (e) 
added 4 

600.113  (b)  revised;  (e)(1) 
amended 5 

600.119  (c)(1)  and  (d)(2)  re- 
vised  5 

600.120  (c)(1)  introductory  text 
revised 5 

600.125  Added 5 

600.420  (a)  amended 5 

600.421  (i)  revised 5 

600.424  (b)(7)(ii)  amended 5 

600.436  (g)(2)(i)  amended 5 

Chapter  III — Department  of  Energy 
(Parts  700—799) 

708    Added 7541 

Title  \Q— Proposed  Rules: 

0-199  (Ch.  I) 4166. 

6299,  7327,  7893.  9985 

1 1     222 

19 222 

20 222 

21 ., 222 

25 „ 222 

26 222 

30 222.6077 

31 222 

32 222 

33 222 

34 222 

35 .^...222,  8282.  10143 

39 222 

40 „ 222,6077 

50 222,  537.  2059 

52 222,537 

53 _ 222 

54 222 

55 222 

60 222 

61 222,8093 


Note:  toMfoc*  •nM«>  indicate  Marcli  chonga*. 
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70 

71 

72 

73 

74 

75 

95 

100 

110 

140 

150 ... 

170 

171 

200-699  (Ch.  II)...i 

440 

455 

700-9997ch.  iri).. 

820 

830 

035 

1000-1099  ((Ch.  X) 
1024 


Page 
. 222,  6077 

222 

,..222 

222 

222 

222 

222 

4188 

222 


.  222,  2059 

222 

.847,4744 
.847.4744 

7327 

2060 

432 

7327 

.855,  1519 

855 

855 

7327 

3364 


TITLE  11— FEDERAL  ELECTIONS 

Chapter  I — Federal  Election 
Commission  (Parts  1—9099) 

100.7  Technical  correction 2638 

100.8  Technical  correction 2638 

104.3    Technical  correction 2638 

100.7    (b)(19)  removed 1640 

106.5  (dKlKil)  amended;  (f) 
and  (g)(2)(ii)(B)  revised  (ef- 
fective date  pending) 8993 

106.6  (d)  and  (e)(2)(ii)(B)  re- 
vised (effective  date  pend- 
ing)  8993 

110  Authority  citation  re- 
vised  -1640 

110.12    Removed 1640 

114.1    (a)(2)(iv)  removed 1640 

9034.1  Regulations  at  56  FR 
34132    and    56570    effective 

date  corrected  to  11-7-91 6665 

9034.5  Regulations  at  56  FR 
34132  and  56570  effective 
date  corrected  to  11-7-91 6665 

9036.2  Regulations  at  56  FR 
34132    and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.4  Regulations  at  56  FR 
^4133    and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.5  Regulations  at  56  FR 
34134    and    56570    effective 

date  corrected  to  11-7-91 6665 


Page 

9036.6  Regulations  at  56  FR 
34134  and  56570  effective 
date  corrected  to  11-7-91 6665 

9037.1  Regulations  at  56  FR 
34134    and    56570    effective 

date  corrected  to  11-7-91 6665 

9037.2  Regulations  at  56  FR 
34134    and    56570    effective 

date  corrected  to  11-7-91 6665 

TITLE  12— BANKS  AND  BANKING 

Chapter  1— Comptroller  of  the  Cur- 
rency, Department  of  the  Treasury 
(Parts  1—199) 

5.50  (hKlXi).  (ii).  (2)  and  (3) 
correctly  added;  CFR  correc- 
tion  1641 

Chapter  11- Federal  Reserve  System 
(Ports  200—299) 

201.51  Revised 176 

201.52  Revised 176 

204.9    (a)(1)  revised 8060 

207  OTC  margin  stock  list 2997 

208.18    Regulation    at    55    FR 

27771    compliance   date   re- 
viised 6 

208  Appendix  A  amended 2012 

220  OTC  margin  stock  list 2997 

221  OTC  margin  stock  list 2997 

224  OTC  margin  stock  list 2997  / 

225  Appendix  A  amended. 2012L 

Appendix  D  amended 2013 

225.61—225.67  (Subpart  G) 
Regulation  at  55  FR  27771 
compliance  data  revised 6 

225.114     Removed 9973 

226  Supplement  I  corrected 81,  749 

229.13  (gXlKU)  through  (v)  re- 
moved:   (g)(2)   heading,   (i), 

(ii)  and  (3)  redesignated  as 
(g)(l)(ii)  heading,  (A),  (B) 
and  (4);  (b),  (c)  introductory 
text,  (d)  introductory  text,  . 
(e)(1),  (f)  introductory  text, 
new  (g)(l)(ii)(A),  (B),  (h)(1). 
(3)  and  (4)  amended;  (g)(1)  ,  < 
introductory  text,  (i)  and 
(h)(2)    revised;    new    (g)(2) 

and  (3)  added 3279 

229    Appendixes      C      and      E 

amended;  interim 3280, 


Note:  »»ldf«c«  wititM  Iwdlwtt  March  chongM. 


22  ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  MARCH  31,  1992 


TITLE  12  Chapter  II— Con.  Page 

265.6  Introductory  text  repub- 
lished; (e)  added 6789 

Chapter    III— Federal    Deposit    Insur- 
ance Corporation  (Ports  300—399) 

303.3    (d)   redesignated   as   (e); 

new  (d)  added 5815 

303.7  (f)(5)  redesignated  as 
(f)(6);  new  (f)(5)  added 5815 

323  Authority  citation  re- 
vised  9049 

323.2  (g)  through  (k)  redesig- 
nated as  (h)  through  (I);  new 

(g)  added 9049 

323.3  (a)  introductory  text,  (1) 
and  (4)(i)  revised;  (a)(5) 
amended;  (a)(6),  (7)  and  (d) 
added 9050 

323.4  (b)  and  (c)  redesignated 
a-i  (c)  and  (d);  new  (b) 
added 9050 

325  Authority  citation  re- 
vised  7647 

325.1     Amended 7647 

325.5  (f)(5)  and  (8)  removed; 
(f)(6)  and  (7)  redesignated 
as  (f)(5)  and  (6);  (f)(4),  new 
(f)(5)  and  (6)  amended 7647 

335.212  Amended 4702 

335.312  Amended 4702 

335.410  Revised 4702 

335.41 1  Revised 4702 

335.412  Removed 4702 

335.420  Added 4703 

335.421  Added 4703 

335.422  Added 4703 

337  Authority  citation  re- 
vised  7649 

337.3    (a)  amended 7649 

360  Transferred  to  subchapter 
B;  subchapter  C  heading  re- 
moved  10415 

386    Heading  removed 10415 

Chapter  VI — Form  Credit 
Administration  (Parts  600—699) 

613.3045    Regulation  at  56  FR 

65989  eff .  2-26-92 6553 

618.8030    Regulation  at  56  FR 

65990  eff.  2-26-92 6553 


Chapter  VII— Notional  Credit  Union 
Administration  (Parts  700—799) 

Page 
703.5    (e)  stayed 6553 

747.0  (a)  and  (b)  corrected 523 

747.1  (a),  (b).  (c)  introductory 
text,  (1)  and  (3)  corrected 523 

747.3    (f)(1)  and  (g)  corrected 523 

747.9    (a)  corrected 523 

747.16    Corrected 523 

747.33    (a)  corrected 523 

747.201    Corrected 523 

747.207  Corrected 523 

747.208  (a)  corrected 523 

747.301    Introductory  text  cor- 
rected  523 

747.304  Corrected 523 

747.305  Corrected 523 

747.306  (a)  corrected 523 

747.401—747.406     (Subpart     E) 

Heading  corrected 523 

747.401    Corrected 523 

747.405    (c)  corrected 523 

747.606    (c)  corrected... 523 

747.703    (a)  corrected 523 

747.803    (b)(l)(iv)  corrected 523 

747.901—747.905      (Subpart     J) 

Heading  corrected 523 

747.901  Corrected 523 

747.902  Corrected 523 

747.903  (a)(3)  corrected 523 

747.904  (b)(1)  and  (2)  correct- 
ed  523 

(d)(2)  corrected 524 

747.905  (a)  corrected 524 

Chapter  IX— Federal  Housing  Finance 
Board  (Ports  900—999) 

900.30    Revised 6468 

900.53    Correctly  designated 749 

932    Authority       citation      re> 

vised 6190 

932.3    Revised 6190 

932.18 
932.21 
932.23 
932.55 
932.56 
932.57 


Corrected 81 

Corrected .'. 81 

Corrected 81 

Removed;  interim 2834 

Removed;  interim 2834 

Removed;  interim 2834 

941    Added;  interim 2384 


Note:  ■•Mfac*  •ntriat  indlcot*  March  chongn. 
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II 


Chapter  XV— Thrift  Depositor  Protec- 
tion Oversight  Board  (Ports 
1500—1599) 


Title  12- 

1  199  (C 

.A.V 

-Pre 

h.I) 

tposed 

Rulea: 

:u 

.6205 

8 

4. , 8424 

202 

...6077 

.1405 

204 

.8096 

208 

1 

.6563 

215 ,  - I 

L 

.6077 

225 

.6563 

229 



.3365 

300-399  (Ch. 
337 

in)...._ 

.8282 
.7669 

500-599 

(Ch. 

V) 

.5080 

563 

8732 

563b 

2061 

603 

...  5294 

.8851 

613 

i 

.'. 

.1882 

616 J- 

,7672 

705 

1 

.2484 

722 1- 

..  2485 

1102 

........... 

10143 

TITLE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I — Small  Business 
Administration  (Ports  1—199) 

101.3-2    Amended. 524 

121  Waiver 6290 

121.402    (d)(1)     revised;     inter- 
im  2444 

121.601    Table  amended 4838,  4840 

122  Authority       citation       re- 
vised  - 3849 

122.8-4    (g)  revised 6574 

122.61    Added:  interim 3849 

122.61-1    Added;  interim 3849 

122.61-2    Added;  interim 3849 

122.61-3    Added;  interim 3850 

122.61-4    Added;  interim 3850 

122.61-5    Added;  interim 3850 

122.61-6    Added;  interim 3850 

122.61-7    Added:  interim 3850 

122.61-8    Added:  interim 3851 

122.61-9    Added:  interim 3851 

122.61-10    Added;  interim 3851 

122.61-11    Added;  Interim 3851 


Chapter  III — Economic  Development 
Administration,  Department  of 
Commerce  (Parts  300 — 399) 

Page 

301    Authority      citation      re- 
vised  2223 

301.50    Revised 2223 

301.51—301.60    Removed 2223 

Title  13— Proposed  Rulea: 

121 541,6569 

108...... 1688 

TITLE  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Admin- 
istration, Department  of  Transpor- 
tation (Parts  1—199) 

21    Special    FAA    conditions...7.    338. 
605,  1221,  2225,  2444,  3516 

Special  FAA  conditions 8720,  9167 

23    Special      FAA      conditions...l221, 

2225,  2444 

Special  FAA  conditions 8720 

25    Special    FAA    conditions...?,    338, 

605,  3516. 

29  Special  FAA  conditions 9167 

39.13  ...178,  180-182,  606,  607,  780- 
782,  784,  785,  787,  789, 791-793, 
1075,  1077,  2014,  2016,  2447. 
3000,  3001.  3003,  3004,  3006. 
3008,  3517,  3518.  3927.  3929, 
3931.  3932.  3935.  3936.  4154. 
4841.  4843. 4844, 4846-4848, 
4850.  4926.  5051,  5370.  5371. 
5373. 5374.  5376.  5377,  5379. 
5380.  5976.  6069.  6071.  6191. 

6667 

Corrected 2639 

39.13  ...7650,  8061-8063,  8258,  8260- 

8262,8575,8576,8721,8722, 

8724,  8725,  9169-9172,  9382, 

9383, 9974, 10127,  10128, 10130, 

10132, 10133, 10286,  10416, 

10418, 10420-10423, 10802,  10803 

Corrected 8839,9155 

71.1     Revised;  effective  to  9-15- 

93 , 9642 

71.1     10804 

71.77    (b)(1)  corrected 3090 

71.203    341 


Note:  Soldfac*  •!•»?<•«  indicat*  March  dwngM. 


24  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  MARCH  31,  1992 


TITLE  14  Chapter  I— Con.  Page 

71.207    341 

71.401    169 

71.501 170 

73.25     „ 8840 

75.100    Corrected 341 

91.25    Effective  date  corrected 328 

91.875    OMB  number 5977 

95    6193 

97.21—97.35  ...1078.  1081.  1223.  1224. 
4360,  4362.  5978.  5981.  6469. 

6474 

97.21—97.35     8398,  8401,  9661,  9663 

135.153    Revised 9951 

171.271    (e)  corrected 3090 

Chapter  V — National  Aeronautics 
and  Space  Administration  (Parts 
1200—1299) 

1203b    Added 4926 

1212    Revised 4928 

1214.100—1214.119         (Subpart 

1214.1)    Revised;  interim 4545 

Title  14 — Proposed  Rules: 

1-199  (Ch.  I) 

383.  4744.  6570.  7893,  10836 
21 


...  236. 

..9513 

23 9513 

39 18. 

19.  21,  237,  649,  650,  652,  654-656,  855, 
857,  1120,  1122,  1124,  1126,  1229,  1230, 
1690,  1692-1694,  1696,  1697,  2232, 
2233,  2486.  2488,  2489,  2491.  2492, 
2494,  2692,  2693,  2695.  2697,  2857, 
3033,  3966.  5081-5083,  5084.  5085. 
5088,  5089.  5091,  5093,  5094,  5096. 
5098,  5099,  6551,  6690,  7328,  7330- 
7332,  7334.  7335,  7338,  7559,  7560, 
7562,  7673,  7676,  7679,  7681,  7682, 
7684.  7894,  7895.  8585.  8734.  9077. 
9078.  9215.  9392.  9394.  10301.  10443. 
10617.  10618.  10743.  10745.  10747, 
10836.  10838.  10840.  10844 
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4168. 

4589,   10303-10306. 
10846.  10847.  10848 
91 

10841.   10843. 
4352,  8830 

107 

5352,  8834 

108 

5352,8834 

135 

4352 

170 

3830 

200-399  (Ch.  II) 

4744 

200 

3366 

203 

3366 

205 

3366 

206 

3366 

231 

3366 

232 

3366 

Page 

235 3366 

263 3366 

288 3366 

292 3366 

294 3366 

296 3366 

297 3366 

298 3366 

302... 3366 

373f. 3366 

380 3366 

384 3366 

387 ...3366 

399 3366 

400-499  (Ch.  Ill) - 4744 

TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  the  Secretary 
of  Commerce  (Parts  0 — 29) 

29b.l6  (b)(2)(i)  and  (ii)  revised; 
(c)(6)  redesignated  as  (c)(7) 
and  republished;  (b)(2)(iii) 
and  new  (c)(6)  added;  inter- 
im  4716 

29b.21  (a)(1)  and  (2)  revised; 
(a)(3)  and  (4)  added;  inter- 
im  4716 

Chapter  IV — Foreign-Trade  Zones 
Board,  Department  of  Commerce 
(Ports  400—499) 

400.45    (a)  corrected 2319 

Chapter  VII — Bureau  of  Export  Ad- 
ministration, Department  of  Com- 
merce (Ports  700—799) 

768  Authority  citation  re- 
vised:  4555 

768.1  (a)(2)(i)  amended 4556 

768.2  (a)(1)  and  (9)(i)  amend- 
ed  4556 

769.6    (b)(4)  amended 4557 

770  Authority  citation  re- 
vised  8.4555 

770.1  (b)(1)  and  (4)  amended 4556 

770.2  Amended 4556.  4557 

770.3  (a)(1)  revised 4557 

770.6  (a)(2)(i)  amended 4556 

770.7  (c)(2)  amended 4556.  4557 

770.9  Amended 4556.  4557 

770.10  (f)(2)  amended 4556 

(f)(2)  and  (3)  amended 4557 


Note:  Boldfoc*  •ntria*  indksl*  March  chong**. 
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3366 
3366 
3366 
3366 
3366 
3366 
3366 
3366 
3366 
3366 
3366 
3366 
3366 
3366 
4744 


,4716 


,4716 
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.... 

.4555        ^m 

.... 

^M 

I- 

^^1 

^M 

•  ••■ 

^M 

.8 

4555        HI 

.... 

.4556        ^n 

56 

4557        ^M 

.4557        ^1 

.... 

.4556        ^M 

56 

4557        H 

56 

4557        ^M 

.4556        ^M 

.4557         ^1 

Pace 
770.14    (a)(4)  revised 4558 

770  Supplement  No.  1  amend- 
ed  8 

Supplement  No.2  amended 4558 

771  Authority      citation      re- 
vised  4555 

771.2  (b)(2)(ii)  amended 4556 

(c)  introductory  text  and  (i) 

amended 4557 

(c)(ll)  revised:  (c)(12)  re- 
moved  4558 

771.3  (a)  and  (b)  amended 4556 

771.4  (a)(3)  amended 4556 

771.5  (a),    (b)(2).    (c)(l)(i),    (3) 

and  (e)  amended 4556 

(a)(1)  revised;  (a)(2)  removed; 
(a)(3)  redesignated  as  (a)(2); 
new  (a)(2)(i)  and  (c)(l)(i) 
amended;  (cX3)  Example 
and  (d)  revised. 4558 

771.6  (a)  amended 4556,  4558 

771.15  (c)(3)  amended 4556 

771.16  (a)  amended 4556 

Introductory  text  amended 4558 

771.18    (b)(l)(i)  amended 4556,  4557 

771.22  (b)(8)(ii)  amended 4557 

(c)(l)(ii)      introductory     text 

amended 4456,  4557 

(c)(2)(ii)  and  (iii)  amended; 
( c)(  2  )(iv)  removed 4558 

771.23  (c)  amended 4556 

(b)  and  (c)  revised 4558 

771.24  Removed..™ 4559 

771.25  Heading,  (a),  (c)  and 
(f)(1)  revised;  ( d )  introducto- 
ry text  amended 4559 

772  Authority  citation  re- 
vised  4555 

772.1    (f )  amended 4557 

772.4    (e)  amended 4556 

(a)(2)(iv)  added;  (e)  revised 4559 

772.7  (b)  amended 4557 

772.8  (d)(2)  amended 4557 

772.9  (c)(1)  and  (2)  amended 4557 

772.11    (f)(9)  amended 4556 

(d)(2)  and  (e)(6)  revised 4559 

772  Supplement  No.  1  amend- 
ed  4556,4559 

773  Authority  citation  re- 
vised  4555 

773.1  (e)  amended 4557 

(a)(1)  revised 4559 

773.2  (b)(6),  (cK2)(iv)(B)  and 
(f)(1)  amended 4556 

(a)(1),    (b),    (c>(2)(iv)(B)    and 
(D)  revised 4560 
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Pace 


773.3    (b)(l)(iv)     and     (i)(2)(i) 

amended 4556 

(b),  (e)(l)(iii)  and  (2)(v)  re- 
vised; (d)(3)(ii)(E)(3)(i). 
(e)(l)(ix)  concluding  text 
and  (X)  through  (xiii) 
amended;  (d)(3)(ii)(E)(3)(tu) 
removed;  (e)(l)(xiv)  and  (xv) 

added 4560 

773.5    (c)  amended 4556.  4557 

773.7  (b)(5),  (d)(l)(iv)(B)(4), 
(6).  (S),  (g)(4),  (i)(4),  (k)  in- 
troductory text,  (1)  and  con- 
cluding text  amended 4556 

(b)  and  (d)(l)(iv)(B)(5)  re- 
vised  4560 

773  Supplement  No.  1  and  No. 

4  revised 4561 

Supplement   No.    5    amended...4556, 

4557 
Supplement  No.  1  amended 4557 

774  Authority  citation  re- 
vised  4555 

774.2  (j)  amended 4556 

(k)(l)(ii)  amended 4667 

(a)(1)  amended 4561 

774.3  (d)(l)(i)  revised 4561 

774  Supplement  No.  1  amend- 
ed  4556,4561 

775  Authority  citation  re- 
vised  4555 

775.1  (b)  table  amended 4556,  4561 

775.2  (b)(2)  and  (e)(2)  amend- 
ed...  4556 

(e)(2)  and  (j)(3)  amended 4562 

775.3  (a)(1).  (d)(1).  (f)(3). 
(h)(2)  and  (i)(l)(i)  amend- 
ed  4556 

(g)(3)(i)  and  (ii)  amended 4562 

775.5  (a)(3)  amended. 4562 

775.6  (a)  and  (c)(1)  amended 4556 

(a)  amended 4562 

775.7  (a)(1)    introductory   text 

and  (b)(1)  amended 4556 

(a)(3)  amended 4562 

775.8  (a)  and  (b)(1)  amended 4556 

(a),  (b)(1)  and  (2)  amended 4562 

775.9  (c)  amended 4556,  4562 

775.10  (b)(l)(i).     (ii),     (b)(2)(i) 

and  (3)  amended 4556 

776  Authority  citation  amend- 
ed  4556 

776.6  Revised .••  4562 

776.7  Removed 4562 
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TITLE  15  Chapter  VII— Con.  Pvse 

776.8  (a)(2)  and  (a)  concluding 

text  amended 4556 

Footnote  2  redesignated  as 
footnote  1;  (a)(1)  revised 4562 

776.9  (b)(4)(ii)  amended 4556 

776.10  Revised 4562 

776.11  (a)(2)  amended 4556 

Removed 4563 

776.12  (e)(2)(v)  and  (vi)  amend- 
ed  4556 

(a)(l)(ii)  and  (b)(2)  amended; 

(b)(4)  and  (5)  revised 4563 

776.14    (a)  amended 4563 

776.16  (a)  amended 4556.  4557 

776.17  Revised 4563 

776.18  Added 4563 

776.20    Removed 4564 

777  Authority       Qitation      re- 
vised  4556 

777.6  (e)(4)  amended 4556 

778  Authority      citation      re- 
vised  8 

Authority  citation  revised 4555 

778.2    (a)  introductory  text  and 

(2)  amended 4556 

778.7  (c)(1)    introductory    text 

and  (d)(3)(i)  amended 4557 

(a)(1)  revised:  (a)(2)  removed; 
(a)(3)  redesignated  as 
(a)(2) 4564 

778.8  (a)(2)  amended 4556 

(a)(1)    introductory,    (i).    (il), 

(2),  (4),  (5)(iv)(A)  introduc- 
tory text,  (5)(v).  (c)(1). 
(d)(3)(iii).  (viil),  (xi)  and  (4) 

amended 4557 

Heading,  (a)(3)  and  (d)(3)(xii) 
revised 4564 

778.9  (c)  amended 4557 

778  Supplement  No.  5  amend- 
ed  8 

Supplement  No.  2  amended 4564 

779  Authority  citation  re- 
vised  4555 

779.1  Heading  amended:  (a)  re- 
vised: (d)  added 4564 

779.2  Introductory  text  repub- 
lished in  part;  footnotes  7 

•    and  8  revised 4564 

779.3  Note  revised;  OMB 
number 4564 

779.4  (b),  (e)  and  (f)  revised;  (c) 
and  (d)  removed;  (g),  (h)  and 
(i)  removed;  (j)  redesignated 

as  (g) „ 4564 


Page 

779.5  (a)(2)  and  (e)(2)  revised; 
(b)  and  (e)(l)(vii)  amended: 
(e)(3)  removed 4566 

779.8  (a)(3)  amended;  (b)(2)  re- 
moved; (b)(3)  and  (4)  redes- 
ignated as  (b)(2)  and  (3); 
new  (b)(2)  introductory  text, 

(i)  and  (3)  revised 4566 

779.9  Introductory  text  amend- 
ed  4567 

779  Supplement  No.  2  amend- 
ed  4567 

Supplement  No.  3  and  No.  4 

removed 4567 

782.2    Heading    revised;    (a)(1) 

amended 9 

785  Authority  citation  re- 
vised  8 

Authority  citation  revised 4555 

785.1  (a)  amended 4557 

785.2  Heading  and  (c)  revised 4567 

785.4    Heading,  (a),  (d)  and  (e) 

revised;  (g)(l)(ii)  amended 4567 

785.6  (b)  amended 4556 

(a)  revised 4571 

785.7  (c)  amended 4557 

(d)  amended 4571 

785  Supplement  No.  1  re- 
moved  « 457 1 

786  Authority  citation  re- 
vised  4555 

786.3  (i)(2)(i).  (j)(l)  and  (2) 
amended 4556 

(o)  amended 4557 

786.6  (a)(l)(ii)  and  (c)(2)  re- 
vised.:  4571 

786.7  Introductory  text,  (e)(1) 
introductory  text  and  (2)  in- 
troductory text  amended 4556 

(a),  (b).  introductory  text. 
(c)(1)  introductory  text. 
(e)(1)  introductory  text,  (2) 
introductory  text  and  (3)  in- 
troductory text  amended 4557 

786.9    (d)  amended „4557 

787.14    (a)(1)  and  (2)  amended 4557 

790  Authority  citation  re- 
vised  „...4555 

790.1    (b)(l)(i)  amended 4556 

790.6    Amended 4556,  4572 

791  Authority  citation  re- 
vised  4555 

791.1    (d)  amended 4556 

799  Authority  citation  re- 
vised  4555 
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799.1  (d)(l)(i)  revised 

Supplement  No.  1.  Category  1 

amended      (ECCN      1C60C. 

1D60C.        1E60C.        1E61B. 

1E70E) 

Supplement  No.  1.  Category  2 

amended  (ECCN  2B85F) 

Supplement  No.  1.  Category  3 

amended  (ECCN  3A93P) 

Supplement  No.  1.  Category  9 

amended  (ECCN  9A91P) 

799.2  Supplement        No.        1 
amended » 4556, 


4572 


4572 
4572 
4573 
4573 
4573 


Chapter  XII— UnitMl  States  Travel 
and  Touritm  Administration,  De- 
partment of  Commerce  (Parts 
1200—1299) 


Title  IS— Proposed  Rules: 

200-299  (Ch.  II) ....... 

10620 

303 

900-999  (Ch.  IX) 

1150 

384 

8964 

2065 

Pace 

TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade 
Commission  (Parts  0—999) 

4.7  (c)(3)  revised 10805 

4.8  Revised 10806 

4.9  (a)  introductory  text  redes- 
ignated as  (a)(3)  and  amend- 
ed; (a)(2)  revised;  (a)(4) 
added 10805 

4.10  (a)(5)  revised;  (a)(ll) 
added 10807 

4.11  (a)(l)(i)(C),  (D),  (E), 
(iiiKA),  (B),  (C),  (ivKA),  (B), 
(C),  (2)(i)(A)  and  (ii)(B)  re- 
vised;  (d)  amended 10807 

4.13    (e),  (f),  (h),  (i)(l),.(j)  and 

(k)  revised 10808 

305.9    (a)  revised 6072 

600    Appendix  amended 4935 

Title  16— Proposed  Rules: 

1205 »l« 

1211 •SSS 

1500 7686 
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TITLE  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I — Commodity  Futuros 
Trading  Commission  (Ports  1 — 199) 

1    Pee  schedule IS^ 

1.41    (IKlKi).   (ii)  and  (iii)  re- 
vised: (l)(l)(iv)  removed 42685 

1.46    (d)(7)  adde± 14314 

4.21    (a)(4)    introductory    text, 
(ii)(P)  and  (5)  introductory 

text  revised 28056 

4.31    (a)(3)     introductory    text 

revised 28056 

5    Fee  schedule 1372 

5.4    Removed 43697 

5    Appendix  A  revised 3523 

15.00  Heading    and    (b)(2)    re- 
vised  43697 

15.01  Introducto(ry  text  and  (d) 
revised 14194 

15.03  Revised 14194 

16.04  Removed 14194 

19    Heading  revised. 14194 

19.00    (a)(2)  and  (b)  introducto- 
ry text  revised. 14194 

19.02  Revised....- 14194 

19.10    Introductory      text     re- 
vised  14194 

30  Appendix       C       amended...l4019, 

66345 

Appendix  B  amended. 51650.  66346 

Appendix  B  amended. 1375, 2676 

31  Fee  schedule 1372 

33.4    (a)(5)(iU),  (bKlKiv).  (dKl) 

and      (g)      revised:      (bK2) 
added 43697 

140.2  (b)  revised. 3722 

145.6    (a)  revised. 3722 

146.13    Added 4364 

150.1    (d)    redesignated    as    (e) 

and  revised;  new  (d)  added.....  14315 

150.3  (a)(4).    (b)    introductory 
text,  (1)  and  (3Ki)  through 

(iii)  revised...- 14315 

Cliapter  II — Socuritios  and  Exchongo 
Commission  (Ports  200 — 399) 

200    Implementation. 22824 

200.1—200.30-16     (Subpart     A) 

Authority  citation  revised. 22319 

Authority  citation  amended 30052 

Authority  citation  corrected 10614 

Note  1:  ■■l*«w  mm  iniiitm  UMittt  l9fS 
Note  2: 


200.30-1    (e)(5)      through      (8) 

added 22319 

(f)(14)  added:  authority  cita- 
tion removed 30053 

200.30-3    ( a)(  50 )  added 27 194 

(a)(35)  revised;  authority  cita- 
tion removed 30053 

201  Authority  citation  re- 
vised  30053 

201.24  Introductory  text 
amended;  authority  citation 
removed 30053 

210  Authority  citation  re- 
vised  30053,  57247 

210.3-01    (h)  revised:  authority 

citation  removed 30053 

210.3-02    (d)  revised:  authority 

citation  removed 30053 

210.3-12    (f)  revised:  authority 

citation  removed 30053 

210.3-19    (a)  revised;  authority 

citation  removed 30053 

210.11-01  (a)(6)  and  (7)  redes- 
ignated as  (a)(7)  and  (8); 
new  (a)(6)  added 57247 

211  Staff  Accounting  Bulletin 

No.  91  added , 33376 

Interpretive  releases 37000 

229  Authority  citation  re- 
vised  * 22319 

Authority  citation  amended 30053 

Authority  citation  corrected 10614 

229.302  (a)(5)  introductory 
text  revised:  authority  cita- 
tion removed 30053 

229.402    General  Instruction   1 

revised 30053 

229.404  Authority  citation  re- 
moved  30053 

Instruction  3  revised 30054 

229.510    Amended 48103 

229.512    (j)  added 22319 

229.601  (b)(10)(iii)(B)(5)  re- 
vised  30054 

229.901—229.915  (Subpart 

229.900)    Added 57247 

230  Authority  citation  re- 
vised  30054 

Authority  citation  redesignat- 
ed from  230.100—230.215  au- 
thority citation 56299 

230.100—230.215  Authority  ci- 
tation redesignated  as  part 
230  authority  citation 56299 

230.158  (a)  and  (b)  revised:  au- 
thority citation  removed 30054 
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TITLE  17  Chapter  II— Con.  Page 

230.175  (b)(l)(i)  revised;  au- 
thority citation  removed 30054 

230.424    (b)(3)     revised;     (b)(6) 

added 30054 

230.428     (b)(2)   and   Instruction 

2  correctly  revised 10614 

230.430A    (a)(2)  revised 48103 

230.467    Added 30054 

230.473  Authority  citation  re- 
moved  30054 

(d)  revised 30055 

230.480-230.489    Note  revised 56299 

230.489    Added 56299 

230.502  Authority  citation  re- 
moved  30054 

(b)(2)(i)(D)  and  (ii)(D)  re- 
vised  30055 

231    Interpretive  releases... 28986. 

37000 
239    Authority  citation  amend- 
ed  30055 

Authority  citation  corrected 10614 

239.12  (e)  revised;  Form  S-2 
amended 30055 

239.13  (a)  (5)  revised;  Forms  S- 

3  and  S-4  amended 30055 

Forms  S-8  and  S-11  amended....  30056 

239.15A  Form  N-IA  amend- 
ed  9829 

239.25    Form  S-4  amended 57254 

239.31  Authority  citation  re- 
moved  30055 

(a)  revised;  Form  F-1  amend- 
ed  30056 

239.32  Authority  citation  re- 
moved  30054 

(a),  (b)(2),  (d).  (e)  and  (g)  re- 
vised; Form  F-2  amended 30056 

Form  F-2  corrected 10615 

239.33  Authority  citation  re- 
moved  30055 

(a)(1).  (6)(iii),  (6)  note,  (b)(1) 
and  (3)  revised;  Form  F-3 
amended 30057 

239.34  Revised;  Form  P-4 
amended 30058 

Form  F-4  amended 57254 

239.37  Added 30060 

239.38  Added 30061 

239.39  Added 30063 

239.40  Added 30064 

239.41  Added 30065 

239.42  Added 30067 

239.43  Added 56299 


Page 
240    Authority  citation  amend- 
ed  19156.  28322.  30067 

Authority  citation  corrected 10615 

240.3al2-2    Removed 32078 

240.3al2-3  (b)  revised;  author- 
ity citation  removed 30067 

240.3al2-8  (a)(l)(iv)  through 
(xii)  revised;  (a)(l)(xiii)  and 

(xiv)added 1378 

240.3b-6  (b)(l)(i)  revised:  au- 
thority citation  removed 30067 

240.12a-7    Added 28322 

240.12g-3    Authority       citation 

removed 30067 

(a).'  (b)    and    (c)(2)    revised; 

(c)(3)  removed 30068 

240.12g3-2    Authority     citation 

removed 30067 

(b)(4),  (d)(1)  and  (2)  revised 30068 

240.12h-4    Added 30068 

240.13a-3    Added 30068 

240.13a-10    (g)(1)   and   (i)   note 

revised 30068 

240.13a-13    (a)  corrected 10615 

240.13a-16    Authority     citation 

removed 30067 

(a)  revised 30068 

(a)  correctly  revised 10615 

240.13e-4..  Authority       citation 

removed 30067 

(g)   redesignated  as  (h);   new 

(g)  added 30069 

240.136-102    Added 30069 

240.14a-6    (m)  added 57254 

240.14a-13  (a)  Note  2  revised; 
(a)(l)(i)(C),  (ii)(A).  (2),  (b) 
introductory    text,    (1)    and 

(c)  amended 1099 

240.14b-l    Revised 1099 

240.14b-2    Revised 1100 

240.14C-1    (j)  revised 1101- 

240.14C-2    (c)  added 57254 

(a)  introductory  text  revised 1102 

240.14C-7  (a)(l)(i)(C).  (3)  and 
(4)  redesignated  as 

(a)(l)(i)(D),  (4)  and  (5);  new 
(a)(3)  added;  (a)  Note  3  re- 
vised; (a)(l)(ii)(A).  (B),  (2). 
(b)  introductory  text,  (1) 
and    (c)    introductory    text 

amended 1102 

240.14d-l    Authority       citation 

removed 30067 


Note  1:  Beldfoc*  pog*  numban  indicate  1992  chongvt. 
Note  2:  Beldfoc*  •niriat  indicate  March  chongo*. 


MARCH  1992 
CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


Page 
(b)  redesignated  as  (c);  new 

(b)  added 30071 

240.14d-102    Added 30071 

Corrected 10615 

240.14d-103    Added 30073 

240.14e-l    (a)  revised 57255 

240.14e-2       Authority    citation 

removed 30067 

,(c)  added 30075 

240.15c2-ll  F»reliminary  note 
added;  (a)  introductory  text, 
(1)  through  (4),  (5)  introduc- 
tory text,  (5)  concluding 
text,  (b)  through  (d)  and 
(f)(5)  revised;  (a)(5)(i) 
through  (xvi)  amended;  au- 
thority citation  removed 19156 

240.15d-4    Added 30075 

240.15d-5       Authority    citation 

removed 30067 

(b)  revised;  (c)  added 30075 

240.15d-10    (g)(1)  and  (i)  note 

revised 30075 

240.15d-16  Authority  cita- 
tion removed 30067 

(a)(2)  removed;  (a)(3)  redesig- 
nated as  (a)(2) 30075 

240.16a-l  (a)(2Kii)(A)  and  (f) 
amended;    (c)(3)(i)    and   (ii) 

revised 19927 

240.16a-4  (b)  introductory  text 
and  (c)  introductory  text  re- 
vised  19927 

240.16a-8    (b)  introductory  text 

revised 19927 

240.16b-3  (c)(2)(i),  (e)  intro- 
ductory text  and  (g)  re- 
vised...  19927 

240.17Ad-15    Added 1095 

241    Interpretive  releases...  19928, 

28986,  37000 
249    Authority  citation  amend- 
ed  30075 

Authority  citation  corrected 10615 

249.104    Form  4  amended 14487 

249.220f  (a)  revised;  (b)  re- 
moved; (c)  and  (d)  redesig- 
nated as  (b)  and  (c);  Form 

20-F  amended 30075 

249.240f    Added 30075 

249.250    Added 30076 

249.306    Form  6-K  amended 30076 

249.310  Authority  citation  re- 
moved  30075 

Form  10-K  amended 30077,  45894 


31 


Page 


Form  10-K  corrected 10615 

251    Interpretive  releases 19928 

260    Authority       citation       re- 
vised  22319 

260.0-11    (b)(l)(i)  revised 30077 

260.4d-7    Added... 22319 

260.4d-8    Added 223 19 

260.4d-9    Added 30077 

260.5a-2    Revised -.  22320 

260.5b-l    Added 22320 

260.5b-2    Added 22320 

260.5b-3    Added 22320 

260.7a-15    Revised 22320 

26040a-l    Added 22320 

260.  lOa-2    Added 22320 

260.10a-3    Added 22320 

260. lOa-4    Added 22320 

Revised 30077 

260.10a-5    Added 30077 

260. lOb-4    Added 22320 

260.10b-5    Added 22321 

260.10b-6    Added 22321 

269  Authority  citation  re- 
vised  22321 

269.1  Form  T-1  revised 22321 

Form  T-1  amended 30078 

269.2  Form  T-2  revised 22324 

269.5  Redesignated     as     269.6; 

new  296.5  added 30078 

269.6  Redesignated  as  269.7; 
new  269.6  redesignated  from 
269.5 30078 

269.7  Redesignated  as  269.8; 
new  269.7  redesignated  from 
269.6 30078 

269.8  Redesignated  from 
269.7 30078 

269.9  Added;  Form  T-6  added 22321 

Form  T-6  amended 30078 

270  Authority  citation  amend- 
ed  26030 

270.2a-7    (a)(20)(ii)(A)  and 

(c)(3)    corrected;    (a)(21)(a) 
correctly       designated       as 

(a)(21) 23106 

(c)(3)   introductory   text   and 

(6)(ii)(C)  revised 26030 

Technical  correction 26030 

270.3a-5  (a)(5)  and  (6)  amend- 
ed;   (a)(7)    added;    (b)(2)(ii) 

and  (3)(ii)  revised 56299 

270.3a-6    Added 56299 

270.6c-4(T)    Removed 56154 

270.6c-5(T)    Removed 56154 

270.6C-9    Removed 56300 


Note  1:  Boldfac*  p«««  numban  indicate  1993  changat. 
Note  2:  BoMfac*  Mlrias  indicate  March  changat. 


311-245    0    -    92    -    2    (6) 
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32  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  17  Chapter  II— Con.  Pa«e 

270.12dl-l    Removed 56300 

270.12d2-l    Added 56300 

270.20a-l    (c)  amended 1102 

271    Interpretive  releases 19928 

274.11  A    Form     N-IA     amend- 
ed  9829 

274.304    Removed 56300 

81.1     Introductory  text  amend- 
ed  10616 

289  Added 32079 

290  Added 32082 

Title  17 — Proposed  Rules: 

1 37026,38174 

3 37026,38174 

4 50067,55527 

3148,7435 

5 14896,43726 

15 14896 

HU 

30 58527 

„ S239 

32 43560 

S239 

33 14896 

146 32358 

150 37049 

180 56482 

200 _ « 27582 

210 27562 

t7M 

228 97M 

229 „ 27612,  28962 

976« 

230 19201.  27564.  27582 

97M,  982S 

239 „ 27562. 

27564,  27582.  28962 

WM 

240 19158. 

19165.  19201.  25056.  27562.  27564. 
27582.  27612.  28962.  28987.  31349. 
41635,  42550.  44014.  46748.  57605, 
58194.  61391 

I  lat,  »7M 

241 ; 19165 

249...27612,  42550,  44014,  44029,  57605, 

61391 

9ru 

260 27582 

97«t 

270 14901,  23821.  41635 

400-499  (Ch.  rV) 9401 

403 15529.  23736 


TITLE  18— CONSERVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapter  I — Federal  Energy  Regula- 
tory Commission,  Department  of 
Energy  (Parts  1—399) 

Pa«e 

Chapter  I    Policy  statement 1S61 

2    Rehearing  denied 27194 

Authority  citation  revised 52381 

Technical  correction 56544 

Technical  conference...57255.  63648, 

65990 
Technical    conference:    ques- 
tions  794 

2.55    (b)  revised 52381 

Regulation  at  56  FR  52381  ef- 
fective date  delayed 58845 

2.65    Heading        revised:        (a) 

amended 52381 

Regulation  at  56  FR  52381  ef- 
fective date  delayed 58845 

2.69    Removed 52382 

Removal  at  56  PR  52382  effec- 
tive date  delayed 58845 

4    Authority    citation    revised...23146, 

31331.61154 
4.30  (b)(9)  revised:  (b)(ll)  re- 
moved; (b)(10)  and  (25) 
through  (28)  redesignated  as 
(b)(ll),  (26)  and  (28) 
through   (30);   new   (b)(10), 

(25)  and  (27)  added 23146 

(b)(9)(iii)  and  (27)  revised 61154 

(b)(27)  correctly  designated 10809 

4.32  Heading,  (a)(2)(iii)(B)  and 
(iv)  revised;  (a)(2)(v)  and 
(b)(3)    through    (9)    added; 

(d)(4)  revised 23147 

(b)(6).  (7),  (e)(2)(i)  and  (U)  re- 
vised  61 155 

4.34  Revised 23148 

(b)  introductory  text  amend- 
ed; (e)(5)  and  (f)(l)(i)  re- 
vised  61 155 

4.35  (e)(4)  revised 23149 

4.38    Revised 23149 

(a)(1)  and  (d)  revised.. 61155 

4.92  (a)(2)  and  (3)  revised; 
(a)(4)  added 23153 

4.93  (b)  revised 23153 

4.94  (b)  revised 31331 

4.105  (b)(1)  revised 23154 

4.106  (b)  revised 31331 


Note  1:  SoMfac*  po9«  nunilMn  Indicot*  1992  chanff**. 
Note  2:  i 


MARCH  1992  33 

CHAMGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


Page 

4.107    (a)  amendfeid 23154 

4.201    (b)  introductory  text  and 

(c)  revised 23154 

11    Appendix  A  revised 58497 

16    Authority  citation  revised 23154 

Authority  citation  revised 61156 

16.2    (d)  and  (f)  removed;  (e)  re- 
designated as  (d) 23154 

16.8  (f  )(7)(i)(B),  (ii)  and  (iii)  re- 
vised  23154 

(a)(1)  and  (d)  revised 61156 

16.10    Heading       revised;       (f) 

added 23154 

(f)  revised 61156 

37    Removed »06 

37.9  (d)  revised- 15999.  33378 

(d)  revised 54535 

37    Appendix  revised 16000 

141    Authority       citation      re- 
vised  41453 

141.51    Heading,  (a)  introducto- 
ry   text,    (1),    (b)    and    (c) 

amended 41454 

141.59    Removed 41453 

154    Authority      citation      re- 
vised  52382 

Technical  correction 56544 

Teclmical  conference...57255,  63648, 

65990 
Technical    conference;    ques- 
tions  _.. 794 

154.401—154.406    Undesignated 

center  heading  added 52382 

Regulation  at  56  FR  52382  ef- 
fective date  delayed 58845 

154.401  Added 52382 

Regulation  at  56  PR  52382  ef- 
fective date  delayed 58845 

154.402  Added 52382 

Regulation  at  56  FR  52382  ef- 
fective date  delayed 58845 

154.403  Added 52382 

Regulation  at  56  FR  52382  ef- 
fective date  delayed 58845 

154.404  Added 52382 

Regulation  at  56  FR  52382  ef- 
fective date  delayed 58845 

154.405  Added 52382 

Regulation  at  56  FR  52382  ef- 
fective date  delayed 58845 

154.406  Added 52385 

Regulation  at  56  FR  52385  ef- 
fective date  delayed 58845 

157    Authority       citation      re- 
vised  50245 

Technical  correction 56544 


Page 

Technical  conference.. .57255.  63648, 

65990 
Technical    conference;    ques- 
tions  794 

157.5  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b) 
added 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.6  (a)(1)  and  (4)  amended 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.8  OMB  number 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.9  OMB  number 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.10  Heading  revised;  exist- 
ing text  designated  as  (a) 
and  amended;  (b)  added 
(OMB  number) 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.11  OMB  number 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.12  OMB  nimiber 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.14  (a)  iniroductory  text, 
(a)(6)  introductory  text  and 
(iv)  amended;  (a)(6-c)  and 
(6-d)  removed;  (a)(6-a),  (6- 

b)  and  (10)  revised 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.100—157.104     (Subpart     E) 

Revised 52386 

Regulation  at  56  FR  52386  ef- 
fective date  delayed 58845 

157.202  (b)(3),  (4),  (6),  (10)  and 
(11)  removed;  (b)(2),  (5),  (7). 
(8),  (9),  (12),  (13)  and  (14) 
redesignated  as  (b)(3) 
through  (10);  new  (b)(2) 
added 52395 

Regulation  at  56  FR  52395  ef- 
fective date  delayed 58845 

157.203  (b)  and  (c)  amended 52395 

Regulation  at  56  FR  52395  ef- 
fective date  delayed 58845 

157.204  (a)  and  (d)(1)  amend- 
ed  52396 


Note  1:  koMfoc*  pot*  number*  indlcat*  1993  chongM. 
Note  2:  IcMfoc*  •nlrf**  indUol*  March  changat. 
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L$A— UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  18  Chapter  I— Con.  Paee 
Regulation  at  56  FR  52396  ef- 
fective date  delayed 58845 

157.205  (a)  introductory  text 
amended 50245 

(a)  Introductory  text,  (2), 
(b)(5).  (6),  (f)(1),  (g),  (h)  and 
(i)(2)  amended:  (b)(7)  added; 
(e)  revised 52396 

Regulation  at  56  FR  52396  ef- 
fective date  delayed 58845 

157.206  (d)  removed;  (e) 
through  (h)  redesignated  as 

(d)  through  (g) 52396 

Regulation  at  56  PR  52396  ef- 
fective date  delayed 58845 

157.207  Introductory  text,  (a) 
and  (c)  through  (h)  redesig- 
nated as  (a)  introductory 
text  and  (1)  through  (7);  (b) 
removed;  new  (b)  added 52396 

Regulation  at  56  FR  52396  ef- 
fective date  delayed 58845 

157.208  (a)  and  (b)  revised; 
(a)(6).  (c)(ll)  and  (e)(8)  re- 
moved; (c)(7).  (8).  (9)  and 
(e)(9)  redesignated  as  (c)(6), 
(7),  (8)  and  (e)(8);  new  (c)(9) 
added;  (d)  Table  I  amend- 
ed  

Regulation  at  56  FR  52396  ef- 
fective date  delayed 

(d)  Table  I  revised 

157.211  Removed 

Regulation  at  56  FR  52396  ef- 
fective date  delayed 

157.212  Revised 

Regulation  at  56  P^  52396  ef- 
fective date  delayed 

157.215  (b)(l)(vi)  removed 

Regulation  at  56  FR  52397  ef- 
fective date  delayed 

(a)  Table  II  revised 

157.216  (a)(2).  (c)(3).  (4).  (d)(3) 
and  (4)  amended;  (a)(3). 
(c)(5)  and  (d)(5)  added 52397 

Regulation  at  56  FR  52397  ef- 
fective date  delayed 58845 

157.201-157.218  (Subpart  F) 
Appendixes  I  and  II  re- 
moved  52397 

Removal  at  56  FR  52397  effec- 
tive date  delayed 58845 

250  Authority  citation  re- 
vised  n 

Rehearing  denied MIS 


52396 

58845 
...  47ir 
52396 

58845 
52396 

58845 
52397 

58845 
...4717 


Pace 
250.16    (a)(3),   (c)(1),   (c)(2)  in- 
troductory text,  (d)(1)  and 

(e)(2)  revised ll 

271    Maximum     lawful     prices 

supplemental  order 4S53 

271.101  (a)  Table  I  and  Table 

II  amended 20346.  37146,  56466 

(a)    Table    I    and    Table    III 
amended 4852 

271.102  (c)  Table  III  amend- 
ed  20347.  37147.  56466 

(c)  Table  amended 4«53 

284  Authority  citation  re- 
vised  14851 

Rehearing  denied 30692 

Technical  correction 56544 

Technical  conference...57255.  63648, 

65990 
Technical    conference;    ques- 
tions  794 

284.3    (c)  revised 52397 

Regulation  at  56  FR  52397  ef- 
fective date  delayed 58845 

284.8  (f )  removed 14851 

284.9  (f )  removed 14851 

284.11  (a)  amended;  (b)  re- 
vised  52397 

Regulation  at  56  FR  52397  ef- 
fective date  delayed 58845 

284.102    (d)  and  (e)  revised 50245 

284.122    (a)    introductory    text 

revised;  (d)  and  (e)  added 50245 

284.223  (b)  and  (c)  removed; 
(d)  through  (h)  redesignated 
as  (b)  through  (f);  (a)  and 
new  (d)(l)(vi)  revised;  (d)(2). 

(3)  and  (4)  added 50245 

284.227    Added 50246 

375  Authority  citation  re- 
vised  23154.  52397 

Technical  correction 56544 

Technical  conference 57255.  65990 

Technical    conference;    ques- 
tions  794 

375.307    Heading  and  (e)(1)  re- 
vised; (a)(1).  (4).  (5)  and  (6)  - 
amended;     (e)(8)     through 

(11)  added 52397 

Regulation  at  56  FR  52397  ef- 
fective date  delayed 58845 

375.314    (s)  and  (t)  added 23154 

380  Authority  citation  re- 
vised  23154,52397 

Technical  correction 56544 


Note  1:  Boldfoc*  pog*  number*  indkot*  1992  chonfl**. 
Note  2:  BeWfoc*  anfriM  indkot*  March  change*. 
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CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


Pue 

381.403  Amended 15497 

381.404  Amended 15^97 

381.505  Amended 15497 

381.506  Amended 15497 

381.507  Amended 15497 

381.508  Amended 15498 

381.509  Amended 15498 

381.510  Amended 15498 

381.601    Amended 15498 

382    Authority       citation      re- 
vised  63408 

382.201    (b)(4)(ii)  amended 63408 

Chapter  III — Delaware  River  Basin 
Commission  (Parts  400—499) 

401.35    (a)(17)      through      (19) 

added 30502 

(a)(17)  and  (18)  corrected 37954 

Chapter  XIII— Tennessee  Valley 
Authority  (Parts  1300—1399) 

1301.48    (a),  (c)  and  (d)  revised; 

(b)  amended 55452 

Title  18 — Proposed  Rules: 

1-399  (Ch.  I) 15532.  19962.  23256,  65863 

10631,  106» 

37 „ 41098 

\Qi'Z"Zi 64567 

3392,  «551 

152"Z. »5" 

201 " 64567 

tan,  6551 

271 : «*> 

284 38374,  42712,  50072 

3S5 

3853Z»!ZZZZIZII......„ 18789 

401    „ 15850 

.'" 9401 

'1301 ~ *** 

1312 „ 46259,  46261 


TITLE  19— CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  the  Treas- 
ury (Ports  1—199) 

4    Position  statement 14467 

Interpretation 51168 

4.14    (b)(2)(ii)(A)  amended 46114 

4.22    Amended 34149.  56007 

4.38    (a)  revised 22330 

(a)  corrected 27559 

4.72    (a)  amended 46114 


Page 
Technical  conlerence...57255,  63648, 

■65990 
Technical    conference;    ques- 
tions  'M 

380.3  (b)(3)  and  (c)(1)  amend- 
ed  23155 

(c)(2)  revised 52398 

Regulation  at  56  FR  52398  ef- 
fective date  delayed 58845 

380.4  (a)(21)  and  (27)  revised; 
(a)(31)  through  (37)  added 52398 

Regulation  at  56  FR  52398  ef- 
fective date  delayed 58845 

380.5  (b)(2)  removed;  (b)(3) 
through  (13)  redesignated  sis 
(b)(2)  through  (12);  new 
(b)(2)  and  (3)  revised 52398 

Regulation  at  56  FR  52398  ef- 
fective date  delayed 58845 

380.6  (a)(3)  amended 52398 

Regulation  at  56  FR  52398  ef- 
fective date  delayed 58845 

380.9    (b)  amended 52398 

Regulation  at  56  FR  52398  ef- 
fective date  delayed 58845 

380.12  Added 52398 

Regulation  at  56  FR  52398  ef- 
fective date  delayed 58845 

380.13  Added 52404 

Regulation  at  56  FR  52404  ef- 
fective date  delayed 58845 

380.14  Added 52407 

Regulation  at  56  FR  52407  ef- 
fective date  delayed 58845 

380  Appendix  A  removed 52409 

Removal  at  56  FR  52409  effec- 
tive date  delayed 58845 

381  Authority  citation  re- 
vised  15497 

Rehearing  denied 58498 

381.201  Amended 15497 

381.202  Amended 15497 

381.203  Amended 15497 

381.204  (a)  and  (b)  amended 15497 

381.205  (a)(1)  through  (4)  and 
(b)(1)  through  (4)  amend- 
ed  15497 

381.207  (b)  amended 15497 

381.208  (a)  amended 15497 

381.209  (b)  amended 1549 

381.301  Amended 15497 

38 1 .302  (a)  amended 15497 

381.303  (a)  amended 15497 

381.305    (a)  amended 15497 

381.401  Amended 15497 

381.402  Amended 15497 


Note  1:  ••Wfoc*  poo*  iwmbara  indicate  1993  changM. 
Note  2:  koMfoc*  •nM**  Indicat*  March  changot. 
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ISA— UST  OF  era  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  19  Chapter  I— Con.  Pw 

4.75    (c)  amended 32085 

4.80b    (b)  amended 46114 

Correctly  designated 47268 

4.93    (b)(1)  and  (2)  amended 13395 

10  Authority  citation  amend- 
ed  40779 

10.8    (c)       introductory       text 

amended 46114 

10.37  Amended 46114 

10.38  (f)  amended 46114 

10.39  ( e )  amended 40779 

Corrected „ 48823 

10.59    (f )  amended 4936 

10.84    Regulation     at     53     FR 

51765  confirmed:       (a)(1) 
amended 2453 

10.175    (d)(3)      amended;      (e) 

added;  interim MIS 

10.179  (a)(2)  removed;  (a)(3) 
and  (4)  redesignated  as 
(a)(2)  and  (3) 49845 

10.301  Regulation    at    53    FR 

51766  confirmed 2453 

10.302  Regulation    at    53    FR 

51766  confirmed 2453 

10.303  Revised 2453 

10.304  Regulation    at    53    FR 

51767  confirmed 2453 

10.305  Revised 2453 

(a)(l)(i),  (ii)  and  (b)(3)(U)  Ex- 
ample 2  corrected;  (a)(3)(i) 
correctly  designated 4793 

10.306  Regulation    at    53    FR 

51768  confirmed 2453 

10.307  RegiUation  at  53  FR 
51768  confirmed;  (a)  through 

id)  revised 2455 

10.308  Regulation  at  53  FR 
51768  confirmed 2453 

10.309  Regulation  at  53  FR 
51768  confirmed 2453 

10.310  Regulation  at  53  FR 
51768  confirmed 2453 

(b)  amended 2455 

10.311  Regulation  at  53  FR 
51768  confirmed 2453 

12.39a    Policy  statement 8725 

12.104g    (b)  amended 15182 

(b)  table  amended 9975 

18.7  (c)  amended 46114 

18.8  (d)  amended 40779 

24  Authority  citation  amend- 
ed  21446 

IRS  interest  rate 37838 

24.13a    (g)  amended 46114 

24.17    (a)(12)       through       (14) 

Note  1:  loldfoo  pog*  numbart  indicata  1993  ciMn««t. 
Note  2:  •oMfoca  anMat  indka**  Mwdi  cho«9M. 
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added;  interim 15038 

(a)(12)  corrected 25721 

Regulations  at  56  FR   15038 
and  25721  confirmed 63648 

24.22  (d)(5)  revised;  (j)  added; 
interim 15038 

Regulation   at   56   FR    15038 
confirmed 63648 

24.23  Revised;  interim 15039 

(a)(3),  (5)  and  (b)(l)(i)(B)  cor- 
rected  ....25721 

Regulations  at  56  FR   15039 
and  25721  confirmed 63648 

24.24  (a),  (e)(l)(ii),  (2)(ii). 
(3)(iii)  and  (4)(ii)  revised; 
(e)(5)  added 21446 

(b)(5),     (6),     (7)     and     (c)(8) 
added;  interim 609 

(b)(1)  table  revised;  interim 2457 

24.32    (b)  amended 46114 

24.70    (c)  amended 46114 

101.3  (b)  amended 22642,  57487 

(b)  corrected 24684 

(a)  amended 46114 

(b)  amended 610,  4718 

101.4  (c)  amended 22642 

(c)  amended 4718 

103.0  Amended 46114 

103.5  (b)(1)  and  (d)(1)  a9iend- 

ed 46114 

103.8    (a)(3)  amended 46114 

103.14    (d)(l)(iii)        and        (iv) 

amended 46114 

(d)(2)(iii)  amended 46115 

111  User  fee  due  date 55072 

111.19  (d)  amended 46115 

111.30  (d)  amended 46115 

111.92  Amended 46115 

113.14  Amended 46115 

113.15  Amended 46115 

113.38  (c)(1)  and  (5)  amended....  46115 

113.39  (a)     introductory     text 

and  (b)  amended 46115 

122.27    (c)  added 32086 

122.76    Amended 46115 

122.161    Revised 32086 

122.173    (b)  amended 46115 

122.176    (a)  amended 46115 

125  Authority  citation  revised; 
sectional  authority  citations 

removed 40779 

125.42    Amended 40779 

133.1  (a)  amended 46115 

133.2  Introductory  text  amend- 
ed  46115 

133.3  (a)(1)  and  (2)  amended 46115 
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133.4  (b)  amended..... 46115 

133.5  (c)  amended 46115 

133.6  Introductory  text  and  (a) 
amended 46115 

133.7  (a)  Introductory  text,  (1) 

and  (b)  amended 46115 

133.11  Amended. 46115 

133.12  Introductory             text 
amended 46115 

133.15    Amended. 46115 

133.32    Introductory  text 

amended 46115 

133.35  (a)     introductory     text 
amended 46115 

133.36  Introductory             text 
amended 46115 

133.37  (b)  amended 46115 

133.47    Amended 46115 

141.12    (b)(1),     (e)(1)     and    (2) 

amended 42527 

141.68    (f)  revised .": 42527 

145.4    (c)  amended 42527 

145.37    (a)  amended 46115 

146.65    (b)(2)  amended 46372 

146.81    (b)  amended 46115 

146.83    (a)  amended 46115 

148.1  (b)  revised 19260 

148.55    (a)  amended 46115 

148.102    Regulation    at    53    FR 

51769  confirmed 2453 

148.105    (a)  amended 46115 

151.42    (a)(3)  amended 46115 

161.2  (a)(2)  and  (4)  amended 46115 

162    Authority  citation  amend- 
ed  25364 

162.45    (a)     Introductory     text 

and  (3)  amended 25364 

162.47    (a)  and  (b)  amended 25364 

162.74    (c),     (d)(3),     (4)(i)     and 

(e)(1)  amended 46115 

171.15    (a)(4)  amended 46115 

171.21  Revised 40779 

Corrected 48823 

171.33    (b)(1)   and  (d)  heading 

revised 40780 

(b)(1)  and  (d)  corrected 48823 

172.22  (e)  added 40780 

(e)  corrected 48823 

172.33    (b)(1)  revised 40780 

177    Interpretive  rule 46372 

177.22    (b)     introductory     text 

amended 46115 

178.2    Table  amended 32087 

Amended  (OMB  numbers) 2456 

191.10    (e)(l)(i)  amended 46115 

191.21    (c)  and  (d)  amended 46115 


191.27    (c)  amended. 


Page 
.46115 


Chapter  II— United  States  Interna- 
tional Trade  Commistion  (Parts 
200—299) 

200  Authority  citation  re- 
vised  36726 

200.735-102    (g)  removed 36726 

200.735-103  (a)  and  (c)  intro- 
ductory text  amended:  (b) 
and  (c)(2)  revised 36726 

200.735-114    Nomenclature 

change 36726 

200.735-115    Nomenclature 

change 36726 

200.735-116    (b)  revised 36726 

200.735-121    Nomenclature 

,     change 36726 

\ 

Chapter  III — International  Trade  Ad- 
ministration, Department  of  Com- 
merce (Parts  300—399) 

356    Revised 37804 

Title  19— Proposed  Rules: 

1-199  (Ch.  I) 

4 

48448,  51762.  61214 

2859 

oZZZZZZ. ♦«* 

10   48448.  51762.  61214 

is:: ,. 67253 

19  22833,  33733,  64580 

24 31576 

4589 

57............ 1710,1716 

101 21111. 

.  22369,  55102,  56179 

102  48448,  51762.  61214 

1 11 64580 

112 64580 

ns'Z". 22833,  33733 

45t9 

1  iJiZ^ZZZZIZZZZZ'"""'""  33734 

122 64580.  66814,  67253, 

2319 

134................ 48448,  51762,  61214 

141        56608 

142 ZZ!. 42568.56608 

4589 

144 Z. 22833.33733 

146!!!!;! 64580 

162 25363 

177 46134. 

48448.  51762,  61214 

353 63696 

1131 


.....  02S3 

.40283. 
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Title  19 — Proposed  Rules — Con.       Page 
355 , 1131 

TITLE  20— EMPLOYEES'  BENEFITS 

Chapter  I— Office  of  Workers'  Com- 
pensation Programs,  Department 
of  Labor  (Parts  1—199) 

10.305  Revised 47675 

10.306  (a)  revised 47675 

10.311    (c)  revised 47675 

Chapter  II — Railroad  Retirement 
Board  (Parts  200—399) 

200.8  (  b)  amended;  (d)(1).  (2), 
(3),  (f),  (g)  and  (h)  redesig- 
nated as  (d)(2),  (3),  (4),  (g), 
(h)  and  (i);  new  (d)(1),  new 

(f)  and  (j)  added 50247 

209.12    (a)(1)  and  (b)  amended; 

interim 4365 

216    Revised 28692 

236    Removed 55073 

240    Removed 55073 

259  Authority  citation  re- 
vised  4|66 

259.1    Revised 4366 

259.3  Revised 4366 

259.4  Amended 4366 

259.5  Removed;  new  259.5  re- 
designated from  259.6 4366 

259.6  Redesignated  as  259.5; 
new  259.6  redesignated  from 
259.7  and  revised 4366 

259.7  Redesignated  as  259.6 :...4366 

320  Authority  citation  re- 
vised  65679 

320.1  Revised 65679 

320.2  Added 65679 

320.5  Revised 65679 

320.8  (a)  revised 65679 

320.10  Revised 65679 

320.11  Revised 65680 

320.12  Revised 65680 

320.18  Revised 65680 

320.19  Added 65680 

320.25    (b)  amended;  (c)  revised; 

(d)  added 65681 

320.28    Amended 65681 

320.30    Amended 65681 

320.32    Revised 65681 

320.38  Revised 65681 

320.39  Revised 65681 

320.40  Revised 65681 

320.42    (b)  revised 65681 


Page 

320.45    (b)  amended 85682 

320.49    Added 65682 

323    Added 26328 

330    Revised 28702 

335.4    (c)  revised 807 

340.7  Revised 1379 

340.8  Revised „ 1379 

340.10  (c)(3),  (d)  and  (e)  re- 
vised  1379 

345  Authority  citation  re- 
vised  2677 

345.10  (b)  revised;  (c)  re- 
moved  2677 

367    Added 46375 

Chapter  III — Social  Security  Adminis- 
tration, Department  of  Health  and 
Human  Services  (Parts  400 — 499) 

401.200—401.220     (Subpart     B) 

Authority  citation  revised 66565 

401.205    Revised 66565 

401.600  (Subpart  P)    Revised 66565 

401.600    (b)(2)(iii)  corrected 956 

404.211    (c)  revised 13B1 

404.301—404.305     (Subpart     D) 

Authority  citation  revised 393S 

404.362  (b)(1)  revised;  (b0(2)  re- 
moved;   (b)(3)    redesignated 

as  (b)(2) 24000 

(c)(l)(i)  revised;  (c)(l)(ii)  re- 
moved; (c)(l)(iii)  redesignat- 
ed as  (c)(l)(ii)  and  repub- 
lished  3938 

404.367    Introductory  text  and 

(b)  revised 35999 

404.401—404.499     (Subpart     E) 

Authority  citation  revised 41789 

404.401  (d)  revised 41789 

Technical  correction 50157 

404.402  (d)(  1 )  revised 41789 

Technical  correction 50157 

404.469    Added 41789 

Technical  correction 50157 

404.501—404.515     (Subpart     P) 

Authority  citation  revised 52468 

404.520  Added 52468 

404.521  Added .52468 

404.522  Added 52469 

404.523  Added 52469 

404.524  Added 52469 

404.525  Added 52469 

404.526  Added 52469 

404.621  (a)(2)(i)  and  (ii)  re- 
moved; (a)(2)(iii)  and  (iv)  re- 
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designated   a£   (a)(2)(i)   and 

(ii) 58846 

404.900— 404.999d    (Subpart    J) 

Authority   citation  revised.. .41790, 

52469 

404.902  (s)  and  (t)  revised;  (u) 
added 41790 

Technical  correction 50157 

404.903  (p)  added 52469 

404.1048    Heading,  (a)  and  (c) 

revised 1382 

404.1501—404.1599  (Subpart  P) 

Authority  citation  revised...26031, 

40781,  57941,  60060 

Authority  citation  revised 1383 

404.1501  (g)  revised 57941 

404.1502  Revised 36954 

404.1503a    Added 36954 

404.1508    Amended 36954 

404.1512  Revised 36954 

404.1513  (b)  introductory  text 
republished;  (b)(6)  and  (c) 
revised 36955 

404.1517    Revised 36956 

404.1519— 404.1519b 

Undesignated    center   head- 
ing added .'.  36956 

404.1519    Added 36956 

404.1519a    Added 36956 

404.1519b    Added 36956 

404.1519f— 404.1519q 

Undesignated    center    head- 
ing added 36956 

404.1519f    Added 36956 

404.1519g    Added 36957 

404.1519h    Added „ 36957 

404. 15 19i    Added ,1 36957 

404.1519J    Added 36957 

404.1519k    Added 36957 

404.1519m    Added 36957 

404.1519n    Added 36958 

404.1519O    Added 36958 

404.1519P    Added :...  36959 

404.1519q    Added 36959 

404.1519s    Undesignated  center 

heading  and  section  added 36959 

404.1519t    Undesignated   center 

heading  and  section  added 36960 

404.1520    (a)  revised 36960 

404.1525    Heading  amended;  (f) 

added 57941 

404.1527    Revised 36960 

404.1529    Revised 57941 

404.1545  (a)  revised 36962 

Revised 57943 

404.1546  Revised 36962 
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404.1569a    Added 57943 

404.1593    Revised 36962 

404.1597a    (b)(3)(iii)  and 

(h)(2)(iii)    removed;    (b)(1). 

(3)(ii)  and  (h)(2)(ii)  revised 1383 

404.1501—404.1599  (Subpart  P) 

Appendix        1        amended...  26031, 

40781,  60060 

Appendix  2  amended 57944 

404.1745    Introductory  text  re- 
vised  - 24131 

404.1750  (a),  (d)  and  (e)(2)  re- 
vised; (f)  amended 24131 

404.1760    Removed 24131 

404.1765  (a)  through  (n)  redes- 
ignated as  (b)  through  (o); 

new  (a)  added 24131 

(b)(1),  (c)  and  (e)  revised 24132 

404.1770    (a)(3)  revised 24132 

404.1776    Added 24132 

404.1790    (e)  revised 24132 

404.1799    (c)  and  (e)  revised 24132 

416.901—416.998      (Subpart      I) 

Authority  citation  revised...57944, 

65683 

416.901  Regulation  at  56  FR 
5553  comment  time  ex- 
tended  21075 

(j)  revised 57944 

416.902  Regulation  at  56  FR 
5553  comment  time  ex- 
tended  21075 

Revised 36962 

416.903a    Added 36963 

416.905  Regulation  at  56  FR 
5553  comment  time  ex- 
tended  21075 

416.906  Regulation  at  56  FR 
5553  comment  time  ex- 
tended  21075 

416.908    Amended 36963 

416.912  Revised 36963 

416.913  Regulation    at    56    FR 

5553  comment     time     ex- 
tended  21075 

(b)  introductory  text  repub- 
lished; (b)(6)  and  (c)  re- 
vised  36964 

416.916  Regulation    at    56    FR 

5554  comment     time     ex- 
tended  21075 

416.917  Revised 36964 

416.919— 416.919b 

Undesignated   center   head- 
ing added 36964 
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TITLE  20  Chapter  III— Con.  Page 

416.919  Added 36964 

416.919a    Added 36964 

416.919b    Added 36965 

416.919f— 416.919q 

Undesignated   center   head- 
ing added 36965 

416.919f    Added 36965 

416.919g    Added 36965 

416.919h    Added 36965 

416.919i    Added 36965 

416.919J    Added 36965 

416.919k    Added 36965 

416.919m    Added 36966 

416.919n    Added 36966 

416.9190    Added 36967 

416.919P    Added 36967 

416.919q    Added 36967 

416.919s    Undesignated     center 

heading  and  section  added 36967 

416.919t    Undesignated     center 

heading  and  section  added 36968 

416.920  Regulation  at  56  FR 
5554  comment  time  ex- 
tended  21075 

(a)  revised 36968 

416.921  Regulation  at  56  FR 
5554  comment  time  ex- 
tended  21075 

416.923  Regulation  at  56  FR 
5554  comment  time  ex- 
tended  21075 

416.924  (b)  and  (e)  corrected 13266 

(b)  and  (f)  introductory  text 
corrected 13365 

Regulation    at    56    FR    5554 

comment  time  extended 21075 

416.924a  (a)  and  (b)(1)  correct- 
ed  13365 

Regulation    at    56    ER    5555 

comment  time  extended 21075 

416.924b    (d)(3)  corrected 13266 

Regulation    at    56    FR    5555 

comment  time  extended 21075 

416.924c    (d)(5)  corrected 13266 

Regulation    at    56    FR    5557 

comment  time  extended 21075 

416.924d    Regulation  at  56  FR 

5558  comment     time     ex- 
tended  21075 

416.924e    Regulation  at  56  FR 

5559  comment     time     ex- 
tended  21075 

416.925  Heading  amended;  (f) 
added 57944 


Page 

416.926  Regulation  at  56  FR 
5561  comment  time  ex- 
tended  ,. 21075 

416.926a    Regulation  at  56  FR 

5561  comment     time     ex- 
tended  21075 

416.927  Revised 36968 

416.929  Revised 57944 

416.934  (k)  removed 65684 

416.945  (a)  revised 36970 

Revised 57947 

416.946  Revised 36970 

416.969a    Added 57947 

416.993  Revised 36970 

416.994  Regulation    at    56    FR 

5562  comment     time     ex- 
tended  21075 

(b)(4)(ii)  revised 10287 

416.994a    (b)(1)      and      (f)(4)(i) 

corrected 13266 

(d)  introductory  text  correct- 
ed  13365 

Regulation    at    56    FR    5562 

comment  time  extended 21075 

416.1020    (a)  corrected 13365 

416.1100—416.1182  (Subpart  K) 

Authority  citation  revised 36000 

Authority  citation  revised 1384 

416.1121    (e)  and  (g)  revised 36000 

416.1124    (CK15)  added 1384 

416.1201—416.1266  (Subpart  L) 

Authority  citation  revised 36001 

416.1201    (a)(4)  added 36001 

416.1231  (a)(2)  revised;  (a)(3) 
redesignated     as     (4);     new 

(a)(3)  added 1384 

416.1321—416.1338  (Subpart  M) 

Authority  citation  revised 55453 

416.1321    (c)(1)  amended 55453 

416.1545    Introductory  text  re-      ' 

vised 24132 

416.1550  (a),  (d)  and  (e)(2)  re- 
vised; (f)  amended 24132 

416.1560    Removed 24132 

416.1565  (a)  through  (n)  redes- 
ignated as  (b)  through  (o); 
new  (a)  added;  new  (b)(1), 

(c)  and  (e)  revised 24132 

416.1570    (a)(3)  revised 24132 

416.1576    Added 24132 

416.1590    (e)  revised 24133 

416.1599    (c)  and  (e)  revised 24133 

416.1605    Removed 55075 

416.1615  (a)(1)  and  (4)  re- 
vised  «. 55075 
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416.1618  (a),  (b)  introductory 
text.  (15),  (d)(2)  and  (3)  in- 
troductory text  revised; 
(b)(16)       redesignated       as 

(b)(17):  new  (b)(16)  added 55075 

(d)(2)  corrected 61287 

416.1901  (a)  revised 19262 

416.1902  Amended.... 19262 

Corrected 25446 

416.1906    (a)  revised 19262 

416.2001—416.2098  (Subpart  T) 

Authority  citation  revised 55453 

416.2030  ^(a)(2)  revised.. 41455 

416.2040  (b)  removed;  (c)  redes- 
ignated as  (b) 41455 

416.2096    (a)(l)(i),  (ii),  (iii)  and 

(2)  added 55453 

422.104    Revised 41790 

Technical  correction 50157 

Chapter  V — Employment  and  Train- 
ing Administration,  Department  of 
Labor  (Parts  600—699) 

625.1  Regulation  at  55  PR  554 
confirmed 22805 

625.2  Regulation  at  55  PR  554 
confirmed;    (p).    (q)(l),    (2) 

and  (r)(l)(ii)  amended 22805 

625.3  Regulation  at  55  FR  554 
confirmed 22805 

(b)  amended 22806 

625.4  Regulation  at  55  PR  555 
confirmed 22805 

625.5  Regulation  at  55  PR  555 
confirmed 22805 

(a)(1)  and  (b)(1)  amended 22806 

625.6  Regulation  at  55  PR  555 
confirmed;  (a)(1)  amended 22805 

(b)  and  (c)  amended 22806 

625.8  Regulation  at  55  PR  555 
confirmed 22805 

625.9  Regulation  at  55  PR  555 
confirmed 22805 

625.10  Regulation  at  55  PR  555 
confirmed;  (a)(1)  and  (b)(1) 
amended 22805 

625.12  Regulation  at  55  PR  556 
confirmed 22805 

625.13  Regulation  at  55  PR  556 
confirmed 22805 

625.14  Regulation  at  55  PR  556 
confirmed 22805 

625.20    Regulation  at  55  PR  557 

confirmed 22805 


625.30  Regulation  at  55  FR  557 
confirmed;  heading,  (a)  and 

(b)(  1 )  amended 22805 

625    Appendix  A  regulation  at 

55  PR  558  confirmed 22805 

Appendix  B  regulation  at  55 

PR  559  confirmed 22805 

Appendix  C  regulation  at  55 

PR  562  confirmed 22805 

629.57    (c)(1)  amended 54708 

636.10    (a)(1)  amended 54708 

655  Authority  citation  re- 
vised  24666.  54738,  56875 

Authority  citation- revised 1337 

655.0  (c)  redesignated  as  (a)(3); 
new  (c)  added;  interim;  ef- 
fective 12-31-91 24667 

(d)  added;  interim 54738 

(e)  added;  interim 56875 

Regulation  at  56  PR  24667  ef- 
fective date  delayed  through 
3-31-92 1«3 

(d)  amended '337 

655.000    (a)   amended;   interim; 

effective  to  12-31-91 24667 

Redesignated  as  655.4  and  re- 
vised; interim 56875 

Regulation  at  56  PR  24667  ef- 
fective date  delayed  through 
3-31-92 133 

655.4  Redesignated  from 
655.000  and  revised;  inter- 
im  56875 

655.500—655.550  (Subpart  P) 
Added;  interim;  effective  to 

12-31-91 24654,  24667 

Regulations  at  56  PR  24654 
and  24667  effective  date  ex- 
tended through  3-31-92 133 

655.510    Corrected;  OMB 

number 29431 

655.520    Corrected;  OMB 

number 29431 

655.550    Corrected;  OMB 

number 29431 

655.500—655.550  (Subpart  P) 
Appendix  1  correctly 
added 29431 

655.600—655.675  (Subpart  'G) 
Added;  interim;  effective  to 

12-31-91 24660,  24667 

Regulations  at  56  PR  24660 
and  24667  effective  date  ex- 
tended through  3-31-92 133 


Note  1:  SoMfoM  p«f*  number*  indlcot*  1992  chonfl**. 
Note  2:  aeWfac*  •hM**  indicate  March  changes. 


42  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  20  Chapter  V— Con.  p^e 

655.700—655.760     (Subpart     H) 

Added;  interim 54727,  54738 

Revised;  interim 1325, 1337 

655.800—655.855      (Subpart      I) 

Added;  interim 54734.  54738 

Revised;  interim 1333, 1337 

655.900—655.950     (Subpart     J) 

Added;  interim 56865,  56876 

655.1000-655.1060  (Subpart  K) 

Added;  interim 56872,  56876 

656  Authority  citation  re- 
vised  54927 

656.1  (a)  and  (c)  amended 54927 

656.2  Revised;  interim 54927 

656.3  Redesignated  from 
656.50;  amended;  interim 54930 

656.10  Introductory  text 
amended;  interim 54927 

656.11  Introductory  text 
amended;  interim 54927 

656.20  (d)(l)(ii)(B)  removed; 
(d)(l)(U)(C)  redesignated  as 
(d)(l)(ii)(A);  (dXlKi).  (ii)(B) 
and  new  (d)(l)(ii)(B)  amend- 
ed; (g)  and  (h)  added;  inter- 
im  54927 

656.21  (b)(3)  removed;  (b)(4) 
through  (7)  redesignated  as 
(b)(3)  through  (6);  (a)  intro- 
ductory text,  (b)(1)  intro- 
ductory text,  (c),  (e),  (£)  in- 
troductory text,  (1),  (2), 
(g)(1),  (i)  introductory  text, 
(l)(i),  (2)  through  (5),  (j)(2) 

and  (k)  amended;  interim 54929 

656.21a  (a)  introductory  text, 
(l)(i).  (ii).' (iii)(E).  (2),  (3), 
(b)(1)  and  (2)(U)  amended; 
interim 54929 

656.22  Revised;  interim 54929 

656.23  (a),  (b),  (c),  (d)  introduc- 
tory text  and  (1)  amended; 
interim 54930 

656.24  (a).  (b)(2)(i)  and  (iii) 
amended;  interim 54930 

656.26    (c)(2)  amended 54708 

(c)(2)  and  (5)  amended;  inter- 
im  54930 

656.28    Revised;  interim 54930 

656.30    (b)(1),  (c)(1).  (2)  and  (d) 

amended;  interim 54930 

656.50  (Subpart  E)  Heading  re- 
moved; Interim 54930 

656.50    Redesignated    as    656.3; 

amended;  interim 54930 


Pace 

656.60    Amended „..  54930 

658.424    (a)(3)  amended 54708 

Chapter  VI — Employment  Standards 
Administration,  Department  of 
Labor  (Ports  700—799) 

725.101    (a)(13)  amended 54708 

Chapter  VII — Benefits  Review  Board, 
Department  of  Labor  (Parts 
800—899) 

801  Authority      citation      re- 
vised  54538 

801.303    Revised 54538 

802  Authority      citation      re- 
vised  54538 

802.204    Amended 54538 

Title  20— Proposed  Rules 

1-199  (Ch.  I) 6301 

10 47713,  66817 

MI4 

200 28731 

255 .....47426 

259 28732 

320 30714 

340 _ 32523 

335 47430 

345 55102 

367 .....13788 

404 21455, 

24043,  31266.  33130,  52231.  53475. 

55157.  55477.  55848.  63893.  65702, 

66482 
416 30884. 

33130.  55157.  55475.  55477.  55848. 

58198.  65714 

422 21455,  63893.  66482 

500-599  (Ch.  IV) 6301 

600-699  (Ch.  V) j. 6301 

603 10064 

655 16031.37175 

656 32244 

660 10835 

700-799  (Ch.  VI) 6301 

800-899  (Ch.  VII) 6301 

1000-1099  (Ch.  IX) 6301 


TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis- 
tration, Department  of  Health  and 
Human  Services  (Ports  1—1299) 

3    Added 58756 


Note  1:  BoMfoc* 
Note  2: 


iMMiban  indkol*  1992  chon9»t. 

Inaicoto  Morcn  chtinQsi. 


MARCH  19^ 
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Page 
Regulation    at   56    PR    58756 
comment  period  extended  to 

2-21-92 66347 

5    Authority    citation    revised...42527, 

51170 

Technical  correction 64687 

Authority  citation  corrected 65930 

Authority  citation  revised 10288 

5.10    (a)(33)  added 42527 

5.20    (e)    redesignated    as    (f); 

new  (e)  added 36001 

5.32  Added 58758 

5.33  Added 58759 

5.35  (a)(1)  amended;  (b)  redes- 
ignated as  (c);  new  (b)  and 
(c)(3)  added;  new  (c)  intro- 
ductory text  revised 23788 

5.56  Added 51170 

5.57  Added 51 170 

5.67    (d)  added 25025 

5.80    (a)(l)(iv)  added 55454 

5.100    Amended 6475 

Footnote    1    redesignated    as 
footnote  5;  footnote  5  and 

footnote  6  revised 10287 

Revised 10288 

10.40    (b)  introductory  text  and 

(d)  revised 13758 

14    Authority  citation  revised 48103 

Authority  citation  revised 8064 

14.100    (d)(l)(i)     and     (ii)     re- 
vised  26613 

(c)(  17 )  added 48103 

(g)  added 8064 

50.3    (1)  revised 28028 

56.102    (i)  revised;  (m)  added 28028 

56.104    (d)  added 28028 

56.107  (a),  (b)  and  (c)  revised 28028 

(a)  corrected 29756 

56.108  (a)  revised;  (c)  removed; 
(d)  redesignated  as  (c);  new 

(b)  added;  OMB  number 28028 

Corrected 29756 

56.110  (b)  revised 28029 

56.111  (a)(3)  and  (b)  revised 28029 

56.115    (a)(6)      revised;      OMB 

number 28029 

58.90    (d)  amended 32088 

81.1    Introductory  text  amended. 10616 
101.42—101.45        (Subpart       C) 

Added 60890 

101    Technical  correction  ..8174. 10522 

106.100    Revised;  eff.  4-22-92 66571 

(k)(6)  corrected 7435 

Technical  correction 6352 


172    Hearing  denied 3W8 

Technical  correction 9472 

172.712    Removed 42686 

Technical  correction 46667 

172.804    (c)(22)  added 3702 

(c)(1)  and  (3)  revised;  (e)(4) 

added 3703 

(c)(  13)  revised 3704 

172.861    Added 66970 

Heading  corrected Ml4 

172.880    Request  for  stay  and 

hearing  denied **•' 

173.25    (a)(20)  and  (b)(5)  added; 
(b)  introductory  text  and  (d) 

revised 16268 

173.320    (b)    introductory    text 

amended;  (b)(6)  added 8065 

173.400    Added 42686 

Technical  correction 46667 

175.105    (c)(5)  table  amended 14316 

(c)(5)  table  amended 10810 

175.300    (b)(3)(xxvi)  revised 42932 

175.320    (b)(3)  table  amended 49674 

176.170    (b)(2)  table  amended...  19930, 

49674 

(b)(1)  and  (2)  table  amended 42932 

(b)(2)  table  corrected 65782 

(a)(5)  table  amended 3123 

(a)(5)  table  amended 10616 

177.1350    (a)(3)  revised 42932 

177.1380    (a)(4)   added;   (b)   re- 
vised  '•* 

177.1460    (b)  table  amended 42933 

177.1520    (b)    table    amended...21447, 

42933 

(b)  table  corrected ^5446 

(c)  table  amended 10616 

177.1585    Added 3940 

Technical  correction 5294 

177.1632    Added • 3125 

177.1680    (a)(2)    and    (b)    table 

amended 15278 

Technical  correction 22910 

(b)  table  amended 42933 

177.2250    (d)  revised 42933 

177.2260    (d)(5)  revised 42933 

177.2600    (c)(4)(vi)  revised 42933 

(c)(4)(l)  amended 312« 

177.2800    (d)(5)    table    amend- 
ed.....  42933 

178.2010    (b)  table  amended 43698 

(b)  table  amended 2019 

(b)  table  amended 10811 

178.3130    (b)  table  amended 41457 


Note  1:  ■•Mfoc*  pog*  numbar*  indiccrt*  1992  change*. 
Note  2:  toMfac*  Milriat  indicate  March  changat. 
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ISA— UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  21  Chaptar  I— Con.  Pace 

178.3297    (c)  revised:  (d)  added; 

(e)  table  amended 42933 

(e)  table  corrected 65782 

178.3400    (c)  table  amended 41457 

178.3550    Removed 42935 

178.3570    (a)(3)    table     amend- 
ed  41456 

178.3910    (a)(2)     table     amend- 

g(j 55456 

178.3970    Removed..ZZZr///r...4^ 
182.8201     Removed;    eff.    4-30- 

92 10813 

182.8455    Removed;    eff.    4-30- 

92 10813 

182.8628    Removed;    eff.    4-30- 

g2 10813 

184.1201     Added;  eff.  4-3ol92 10813 

184.1505    (c)   introductory   text 

and  (1)  amended 10616 

184.1685    (a)(3)  added 6479 

225.115    (b)(2)  amended 6475 

310    Technical  correction 2136 

310.545    (a)(20)   added;   (d)   re- 
vised  37798 

Regulation  at  56  FR  37792  ef- 
fective date  corrected;  (d)(2) 

corrected 46823 

(a)(7)  amended;  (d)  introduc- 
tory    text     revised;     (d)(3) 

added;  eff.  12-4-92 63568 

(a)(1),  (2),  (6)(i).  (ii),  (7),  (8) 

and  (12)(iv)  amended 3526 

312.120    (c)(4)  revised 22113 

312.145    (b)  amended 10814 

333.301—333.350     (Subpart     D) 

Added;  eff.  8-16-92 ...41019 

358    Technical  correction 2136 

358.701-358.750     (Subpart     H) 

Added 63568 

429.55    (b)  revised;  interim 50249 

500.27    (d)  amended 6475 

500.29  Added .'. 40506 

500.30  Added 40507 

500.51    (c)  amended 6475 

510.112    (e)  amended 6475 

510.302    (d)  amended 6475 

510.310    (f)  amended.... 6475 

510.515    (a)(4),  (5),  (b)(ll).  (15) 

and    (17)(ii)     removed;     (c) 

table  amended 41912 

510.600    (c)(1)    table    and    (2) 

table       amended...  14019,        14641, 

16269.  19022,  19023.  19263. 

20126,  27196,  37472,  37474, 


Page 

43698,  49410,  49845,  50652, 

63875,  64553,  65834 

(c)(1)  table  amended 37473 

(c)(1)     table    and    (2)    table 

amended 2836,5052 

(c)(1)  and  (2)  table  amended...7651, 

8577 

511.1    (e)  amended 6475 

514.1    (d)(2)  amended 6475 

520    Authority  citation  correct- 
ed  14978 

Technical  correction 6352 

520.23    (a)(2)  amended 37473 

520.45a    (b)  amended 50653 

Corrected „ 59331 

520.45b    (b)  amended 50653 

520.182    (b)  amended 43699 

520.540c    (b)  amended 50653 

520.550    (b)  amended 50653 

520.622c    (b)(2)  amended;  (b)(7) 

removed 50653 

520.623    (b)  amended 50653 

520.816    (b)  amended 50653 

520.903d    (c)(4)  added 50813 

520.903e    Added 50655 

520.1010a    (b)  amended 37473 

520.1065    Removed 31075 

520.1242g    (c)  amended 7652 

520.1284    (b)  amended 50653 

520.1448b    (b)  amended 5052 

520.1450c    Added 13396 

520.1638    (b)  amended 50653 

520.1640    (b)  amended 50653 

520.1720b    (b)  amended 2836 

520.1840    (c)(1)  and  (2)  amend- 
ed  ?. 50653 

520.1880    Added 4718 

520.1900    (b)  amended 37473 

520.1920  (b)  amended 50653 

520.1921  (b)  amended 50653 

520.2087  (b)  amended 8577 

520.2088  (a)(2)       and       (b)(2) 
amended 8577 

520.2260a    (b)((l)  amended 50653 

520.2260b    (a)  amended 50653 

Corrected 59331,  64288 

520.2260c    (b)(1)  amended 50653 

Corrected 59331,  64288 

520.2604  (b)  amended 50653 

520.2605  (b)  amended 50653 

522    Technical  correction 5295 

522.540    (d)(2)(ii)  amended 19022 

( d )( 2 )( i )  amended 50653 

522.562    Removed. .f. 31075 


Note  1:  ■•Wfoc*  pog«  numb«n  Indicot*  1993  chongat. 
Note  2:  toMfoc*  unMt  indicot*  Mortti  chonflM. 
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II  Pace 

522.1081    (a)(2)(ii)  amended 14642 

(a)(2)(iil)  added 67175 

522.1145    (e)  added ,. 50814 

(d)(2)  amended 2«37 

522.1290    (b)  amended 50653 

522.1680    (b)  amended 16002 

522.1720    (b)(2)  amended 16002 

(b)(1)  amended 19022 

522.1920    (b)  amended 50653 

522.1192    (d)(4)(i)  revised 14020 

522.1301    Removed 31075 

522.1680    (b)  amended 14642 

522.1880    (b)  amended 19022 

522.2477    Added 67175 

(b)  corrected 5051 

524.900    (c)  amended 7652 

524.1005    (b)(1)  amended 50653 

524.1465    (b)  amended 50653 

524.1580b    (b)  amended 37473.  50653 

524.1580c    (b)  amended 50653 

524.1580d    (b)  amended 37473 

524.1600a    (b)  amended 50653 

524.2620    (b)(2)  amended 37474 

529.1526    (b)  amended 43699 

540.103a    (c)(2)  amended 50653 

540.103b    (c)(2)  amended 50653 

540.103c    (c)(2)  amended 50654 

540.103d    (c)(2)  amended 50654 

540.103e    (c)(2)  amended 50654 

540.103g    (c)(2)  amended 50654 

540.103h    (c)(2)  amended 50654 

540.107a    (c)(2)  amended 50654 

540.107e    (c)(4)(il)  amended 50654 

540.203    (c)(l)(ii)      and      (2)(ii) 

amended 50654 

540.207a    (c)(2)(i)  amended 50654 

540.209    (c)(2)  amended 50654 

540.255c    (c)(2)<i)        and        (ii) 

amended - 50654 

540.680    (c)(2)  amended 50654 

540.803    (c)(2)  amended 50654 

540.814  (c)(2)(ii)  amended 50654 

540.814a    (c)(2)(li)  amended 50654 

540.815  (c)(2)  amended 50654 

540.815a    (c)(2)  amended 50654 

546.110c    (c)(2)  amended 20126 

546.180d    (c)(6Xi)(a)(3),   (6)(3), 

(H)((i),     (iil)(a)(3),     (b){3), 
(c)(3),        (iv)(a)(3)        and 

(b)(3}\  amended 7651 

Corrected 8961 

548.114    (c)(2)  amended 7652 

555.110b    (c)(2)(ii)  amended 19263 

556.240    Heading  and  introduc- 
tory text  revised 67175 


Page 
556.250    Removed 67175 

558.3  (b)(1)   introductory   text 
revised 19268 

558.4  (d)       table       amended...l9268, 

29897,  41912 
(d)  table  amended 525 

(c)  revised 'Ma 

Technical  correction 5210 

(d)  table  amended;  eff.  6-30- 

92 *or2 

Corrected WW 

558.5  (c)(2)  amended 6475 

558.15    (g)(1)  table  and  (2)  table 

amended 41912,64702 

(d)  and  (e)  amended ,.6476 

(f)(2)  table  amended 8577 

558.20    Table  amended 19269 

Removed 1*42 

Technical  correction 5210 

558.58    (d)(1)     table     amended...7652, 

8577 

558.62    (a)  and  (c)(1)  revised 19268 

Corrected 37839 

558.76    (d)(1)  table  amended 21076 

558.78    (a)(2),        (d)(1)        and 

( d)(  2  )(ii)  amended 7652 

558.95  (a)(1)  revised;  (b)(1)  in- 
troductory text  and  (2)  in- 
troductory text  amended 49410 

(bXlXiiiMb),     (iv)(b),     (v)(b), 
(viiXb),  (ix)(&),  (x)(b)   and 

(xi)(b)  amended 8577 

558.105  (d)(l)(ix)(5)  amend- 
ed.  8577 

558.108    Added 19269 

Removed 525 

558.120  (c)(l)(iii)(&)  amend- 
ed  7652 

558.145    (a)(1)  amended 14019 

558.195    (d)  table  amended 15498 

Technical  correction 23105 

(d)  table  amended  8577 

558.254     (a)  amended 7652 

558.262    Removed 41912 

558.274    (a)(4)  and  (c)(1)  table 

amended 16269 

558.311     (e)(1)  table  amended 8577 

558.325    (a)(5)  amended 48732 

(a)(4)  removed 49846 

(a)(  1 1 )  removed 50049 

(a)(9),  (10),  (12)  and  (15)  re- 
moved  50655 

(a)(8)  and  (14)  removed 66573 


Note  1:  keWfiK*  p«a*  nomb«n  indicota  1991  chang«t. 
Note  2:  toMfoc*  antriat  indteota  March  diangas. 


46  ' '      ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  21  Chapter  I— Con.  Page 

558.342    (c)(4)(ii).     (5)(ii)     and 

(6)(U)  amended 14021 

(c)(4)(ii),  (5)(ii)  and  (6)(ii)  re- 
vised  5053 

Technical  correction 689i 

558.355    (f  )(3)(viii)  added 5054 

(fKlKxxiv)  revised 6554 

Technical  correction 6892 

(b)(9),  (f)(l)(iv)(b),  (v)(6), 
(xv)(b)  and  (xvi)(&)  amend- 
ed  7652 

(f)(l)(x)(6),  (xi)(b),  (xH)(6), 
(xv)(b),  (xvi)(b),  (xviii)(&), 
(xix)(b),         (xx)(b)         and 

(xxii)(b)  amended 8578 

558.363    (c)(l)(v)(B)  amended 8578 

558.369  (a)  amended 8578 

558.370  Removed 41912 

558.430    (a)  amended 8578 

558.464  (a)  amended 50654 

558.465  (a)  amended 50654 

558.515    (d)(l)(ii)(b)  amended 8578 

558.530    (a)(2)  amended 8578 

558.550    (b)(l)(vii)(c)  and 

(ix)(c)  amended 7652 

558.625    {b)(23)  removed 16269 

(b)( 27)  removed 50655 

558.630    (b)(10)  amended...  16269. 

19023.  50655 

558.635    (b)(  1)  amended 50654 

558.680    (c)(1)  table  revised 8403 

(a)  amended 8578 

570.6    (e)  amended M76 

571.1    (c)  amended 6476 

573.870    Added 7875 

589.1000  (Subpart  B)    Added 40507 

606.121     (a)  amended 10814 

610.41     Amended 10814 

620.1    Revised 63410 

Technical  correction 2135 

630.4    (a)(3)  amended 10814 

630.10—630.19  (Subpart  B)    Re- 
vised  21432 

Regulation  at  56  FR  21432  ef- 
fective    date     delayed     in 

part 23505 

630.12    (a)(3)  corrected 27787 

630.18    (a)(3)   and   (5)   correct- 
ed  27787 

640.67    (a)  amended 10814 

720.1  Revised 3129 

720.2  Revised 3129 

720.3  Revised 3129 

Note  1:  Boldfac*  pag*  numbers  indicot*  1992  changai, 
Note  2:  Boldfac*  •ntriai  indical*  March  changat. 


Pw: 

720.4  (a)  introductory  text,  (b) 
introductory  text.  (cK13)  In- 
troductory text  and  (e) 
amended;  (b)(5).  (cK12)(xi) 
and  (xii)  removed; 
(c)(12)(iU).  (iv).  (v),  (ix).  (X) 
and  (d)  revised;  OMB 
number 3129 

720.5  Removed 3130 

Technical  correction. 5210 

720.6  Removed 3130 

720.7  Revised 3130 

720.8  (a)  amended 3130 

720.9  Revised 3130 

812    Clarification 29177 

Regulation  at  29177  correct- 
ed  32241 

Extension  of  applicability 35815 

878    Technical  corrections 36871 

878.3540    (c)  revised 14627 

878.4493    Added 47151 

878.5000    Added 24685 

878.5010    Added 24685 

878.5020    Added 24685 

1020  Authority  citation  re- 
vised  36098 

1020.33    (f)(2)(ii)  removed; 

(f)(2)(iii)     redesignated     as 

(f)(2)(ii) 36098 

1220.40    (a)  revised 50250 

Chapter  II — Drug  Enforcement  Ad- 
minictration.  Department  of  Justice 
(Parts  1300—1399) 

1301.02    (e)  revised 36726 

1301.76    (a)  revised 36728 

1302    Compliance  deadlines 42231 

Labeling  deadlines  extension 5817 

1306.05    (a)  revised 25026 

1306.13    (b).     (c)     introductory 

text  and  (1)  revised 25027 

1308    Technical  correction 13854 

1308.15    (d)(1)    removed;    (d)(2) 

redesignated  as  (d)(1) 61372 

1308.24  (i)  table  revised;  inter- 
im  5818 

1308.25—1308.26    Undesignated 

center  heading  added 42936 

1308.25  Added 42936 

1308.26  Added 42936 

1308.33—1308.34    Undesignated 

center  heading  added 42936 

1308.33    Added 42936 
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(c)(10)(a)    and    (b)    correctly 
designated  as  (e)(10)(i)  and 

(ii) 

1308.34    Added 

1310.02  (a)(13)  through  (24) 
added;  (b)(5)  removed; 
(b)(6).  (7)  and  (8)  redesig- 
nated as  (b)(5).  (6)  and  (7) 

1310.04  (f)(l)(xii)  revised; 
(f)(l)(xiii)  through  (xxiv) 
added;  (f  )(2)(i)E),  and  (ii)(E) 
removed;  (f)(2)(i)(F),  (G). 
(H).  (ii)(P).  (G)  and  (H)  re- 
designated as  (f)(2)(i)(E), 
(F).  (G).  (ii)(E).  (F)  and 
(G) 

1310.05  (c)  added..„ 

1310.06  (c)  revised;  (e).  (f)  and 
(g)  added 

1313    Policy  statement 

1313.15    (d)  redesignated  as  (e); 

new  (d)  added 

1313.24    (d)  redesignated  as  (e); 

new  (d)  added 


Page 


10815 
42937 


48733 


48733 
...2461 


...2462 

19269 

55076 
55077 


12 


Title  21— Proposed  Rules: 

1-1299  (Ch.  I) 42668,  67440 

2319,  5241,  6784 

5 „...  60421,  60856,  61391, 

239, 

5395,  Sin,  8189 

10 .; 65544 

5048,6081 

65544 

5048,6081 

16 65544 

: i 5048,  6081 

20 1 60537. 

60856.  61391.  65544 

239, 

5048,  5396,  6081,  S177,  8188 

100 60528. 

60534.  60856,  61391 

M9, 

5397,  8179,  8188 

101 28592. 

30452.  30468,  40660,  42380.  43964, 
60366,  60394,  60421.  60478,  60507. 
60523,  60537.  60566,  60582.  60610. 
60624.  60652,  60689,  60727,  60764, 
60825;  60856,  60677,  61391 

239, 

5395,  5396,  5398,  8177-8183,  8185,  8188, 
8190,  8191,  10522 

102 30452.  40660.  60877. 

239 

105 60421.  60856.  61391 

_ 239, 

5395,  8188,  8189 


Page 

120 43894 

121 43894.43896 

130 28592, 

42380.  60512.  60856.  60877.  61391 

239,  8184,  8188 

131 24760. 

28589.  28592.  42380.  60877 

133 28592.  42380.  60877 

135 24760. 

28589,  28592.  42380.  60877 

136..... 28592.  42380.  60877 

137 28592.  42380.  60877 

139 „...  28592.  42380.  60877 

145 28592.  42380.  60877 

146 , 28592,  42380.  60877 

150 28592.  42380,  60877 

152 ^ 28592.  42380,  60877 

155 25385. 

28592.  42380.  60877 

156 28592.  42380,  60877 

158 28592,  42380,  60877 

160 28592,  42380,  60877 

161 j:~.. 28592,  42380.  60877 

163 : 28592,  42380,  60877 

164 28592.  42380,  60877 

166 28592,  42380.  60877 

168 28592,  42380.  60877 

169 28592. 

42380,  55244.  60877 

201 19222.  23619.  26946 

206 22370.  27999.  41313 

207 22370,  27999.  41313 

211 16048, 

26719.  51354.  64216 
2136 

226... 65581 

6083 

310. .; 32282 

g5M 

3iZ'"zrzzz3Zzz"""'"Z"""2237o. 

27999.  41313.  51354,  64216 

2136 

316 14150 

331 19222. 

23619.  26946,  66754 

333 33644. 

37622.  50754.  52008 

858 

340..... 66758 

6352,  9346 

343 66761 

347 65873 

356   .'. 48302.  65930 

357 13295, 

14730.  32282.  38391.  66742 

6352,  7847,  8586 

369       33644,  48302,  65930 

858 

500........... 65544 

5048,  6081 

510.'."... 65544,65581 

, 5048,  6081 


Note  1:  Boldfac*  pog*  nvnbara  indicat*  1992  changat. 
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Title  21 — Proposed  Rules — Con.        Page 
511 65544 

S04«,  <M1 

814 51354. 

64216.  65544.  65581 

;. 2136, 

504<,  6M1,  ton 

558 19332 

803 41314.  60024,  64839 

3861,  MM 

807 60024,  64839 

aS61,64M 

821 ~ 10702 

864 32359 

866 19333,  23619 

888 32145,  37954 

890 *. 73W 

1240  1407 

1308 1406,  90»0 

1310 23037,  27471.  64582 

1313 .: 27472.  64582 

TITLE  22— FOREIGN  RELATIONS 

Chapter  I — Department  of  State 
(Part*  1—199) 

7.2    (b)  revised 55457 

7.9    Revised f. 55457 

22.1    Revised 55813 

40  Revised 30422 

Authority  citation  revised 43552 

40.1    (d)  revised 43552 

41  Authority  citation  revised...30428, 

41069,  46717 
Authority  citation  revised 343 

41.1  Introductory  text  amend- 
ed  30428 

41.2  Introductory  text  amend- 
ed  30428 

(1)  amended 46717 

41.3  Introductory  text,  (b)  and 

(c)  amended 30428 

41.21  (b)  introductory  text 
amended;  (d)(2)  and  (3)  re- 
vised  30428 

41.42    (a)  amended 30428 

41.53  Revised;  interim 41069 

41.54  Revised;  interim 41069 

41.55  Added;  interim 41070 

41.56  Added;  interim 41070 

41.57  Added;  interim 41070 

41.58  Added;  interim 343 

41.81    (c)  amended 30428 

41.104    (b)  and  (d)  amended 30428 

41.113    (k)(2)  amended 30428 

41.121    (a)  amended 30428 


Page 

42  Authority  citation  revised...20347, 

30428,  32323,  49676,  49680, 

51172,  55077 

42.2    (d)  removed;  (e)  through 

(h)     redesignated     as     (d) 

through  (g);  interim 49680 

42.11  Revised;  interim 49680 

42.12  (a)  revised;  interim 49681 

42.21—42.23  (Subpart  C)  Re- 
vised; interim 49676 

42.22    (c)  amended 30428 

42.31—42.33  (Subpart  D)  Re- 
vised; interim 49676 

42.32    (d)(2)  added;  interim 51172 

(d)(7)  added;  interim 55077 

42.35    (a)  and  (b)  amended 30428 

42.41  Revised;  interim 49682 

42.42  Revised;  interim 49682 

42.43  Revised;  interim 49682 

42.51—42.55  (Subpart  P)  Re- 
vised; interim 51174 

42.52  (b)(3)(iii)  amended 30428 

42.53  (b)(1)  and  (2)(ii)  amend- 
ed  30428 

42.54  Revised 20347 

42.62  (a)  amended;  interim 49682 

42.63  (a)(1)  removed;  (a)(2) 
and  (3)  redesignated  as 
(a)(1)  and  (2);  new  (a)(1)  re- 
vised; interim 49682 

42.65    (c)  amended;  interim 49682 

42.67    (a)(2)  revised;  interim 49682 

42.72  (e)  added 32323 

42.73  (a)(3)  revised;  interim 49682 

42.74  (a)  and  (b)  revised;  inter- 
im  49682 

42.83    (a)  revised;  interim 49682 

43  Authority  citation  revised...20349, 

30428 
Heading   and   authority   cita- 
tion revised 46101 

43.1—43.5  (Subpart  A)    Heading 

added 46101 

43.5  Amended 30428 

43.6  Added 20349 

43.11—43.17  (Subpart         B) 

Added 46101 

43.17    Corrected 49821 

44  Authority  citation  revised 30428 

44.6    Amended.. 30428 

45  Added 32506 

47    Added 32325 

51    Authority  citation  revised 3282 

51.4    (g)  added;  eff.  4-25-92 3283 

51.61    Revised 55816 


Note  1:  toldfoc*  p«g«  numb«rt  indicot*  1992  changst. 
Note  2:  •eWfoc*  •niriat  indicate  March  diangok 
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Page 

89    Added;  interim;  effective  to 

12-31-91 24341 

Heading  corrected. 26853 

89.1    Revised 66974 

Corrected _ 13S5 

120.21    (c)  revised....- 55458 

121.1    (b)  amended 23020 

123.16    (b)  revised.. 55458 

126  Authority  citation  re- 
vised  55631.55458 

126.1  (a),  (c)  and  (d)  revised; 
(e)  removed;  (f)  redesignat- 
ed as  (e) 55631 

126.4    (c)  revised 55458 

193  Authority  citation  re- 
vised  3283 

193.1  (c)  revised;  interim 3283 

193.2  (d)  added;  interim 3283 

193.3  (e)  revised;  interim 3283 

193.4  (b)  revised;  interim 3283 

Chapter  II — Agency  for  International 
Development,  International  Devel- 
opment Cooperation  Agency 
(Parti  200—299) 

225    Added 28012,  28020 

225.101    (b)(5)  corrected 29756 

225.103    (f)  corrected 29756 

Chapter  III — Peace  Corps  (Part* 
300—399) 

302.2  (a)(3)(i)  and  (ii)  correct- 
ed  .„ 43699 

Chapter  V— United  State* 
Information  Agency  (Part*  500 — 599) 

514    Policy  statement 65991 

521    Added 25028 

Chapter  VI— United  State*  Arm* 
Control  and  Di*armament  Agency 
(Port*  600—699) 

601    Revised 13266 

Chapter  IX — Foreign  Service  Griev- 
ance Board  Regulation*  (Part* 
900—999) 

901  Authority  citation  re- 
vised  55458 

901.10    Revised 55458 

901.18    (c)(4)  amended 55458 

901.20    (c)  amended 55458 

Note  1:  >oMf»c«  p«ga  nwaibart  indkol*  1993  i 

Note  2: 


Page 

902  Authority  citation  re- 
vised  55458 

902.2    (c)  amended 55459 

903  Authority  citation  re- 
vised  55459 

904  Heading  and  authority  ci- 
tation revised 55459 

904.2    (b)  and  (d)  revised 55459 

904.4    Added 55459 

905  Authority  citation  re- 
vised  55459 

905.2    Revised 55459 

906  Authority  citation  re- 
vised  55459 

907  Authority  citatiqn  re- 
vised  55459 

908  Authority  citation  re- 
vised  55459 

908.1  (e)  removed;  (f)  redesig- 
nated as  (e) 55459 

908.2  Redesignated     as     908.3; 

new  908.2  added 55459 

908.3  Redesignated  from  908.2; 
(a)  revised;  (c).  (d),  (e)  and 

(f)  added 55459 

910  Authority  citation  re- 
vised  55460 

910.1  Removed;  new  910.1  re- 
designated from  910.2 55460 

910.2  Redesignated  as  910.1; 
new  910.2  redesignated  from 
910.3 55460 

910.3  Redesignated  as  910.2; 
new  910.3  redesignated  from 
910.4 55460 

910.4  Redesignated  as  910.3; 
new  910.4  redesignated  from 
910.5;  heading  and  (b)  re- 
vised  55460 

910.5  Redesignated  as  910.4; 
new  910.5  redesignated  from 
910.6 55460 

910.6  Redesignated  as  910.5; 
new  910.6  redesignated  from 
910.7 55460 

910.7  Redesignated  as  910.6 55460 

911  Authority  citation  re- 
vised  55460 

Chapter  X — inter-American 
Foundation  (Part*  1000—1099 

1007    Added 2837 


50  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  22  Page 

Chapter  XI — International  Boundary 
and  Water  Commission,  United 
States  and   Mexico,   United   States 

•    Section  (Parts  1100—1199) 

1104    Added 21590 

Title  22— Proposed  Rules: 

22 36119 

40 21206 

41 36029. 

43565,  49729,  49821 

43 25386 

47 _ 14032 

120 43894 

121 34037, 

34038,     34040.     34042-34044.     42285, 
43894,  43896.  46753.  46754 

„ 1SS6,  1SSS 

211 42766 

312 - 50684 

514 .-. 59882.59837 

959,  UM 

901 22377 

902 22377 

903 22377 

904 22377 

90S 22377 

906 : 22377 

907 22377 

908 22377 

909 22377 

910 22377 

911 22377 

1007 37866 

1701 55416 

TITLE  23— HIGHWAYS 

Chapter  I — Federal  Highway  Admin- 
istration, Department  of  Transpor- 
tation (Parts  1—999) 

140  Authority  citation  revised; 
subpart  and  sectional  au- 
thority citations  removed 56577 

140.906    (b)(2)  revised 56578 

172    Revised 19802 

635.101-635.126  (Subpart  A) 

Revised 37004 

635.109    (a)(2)(i)  corrected 10062 

771.135    (p)  added;  eff.  5-1-91 13279 

777.11    (f)  revised 14196 


Chapter  II— National  Highway  Traffic 
Safety  Administration  and  Federal 
Highway  Administration,  Depart- 
ment of  Transportation  (Parts 
1200—1299) 

Page 

1204.4  Amended 19278 

1205.3    (c)  added 50255 

Chapter  III — National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation  (Parts 
1300—1399) 

1313  Authority  citation  re- 
vised  

1313.3    (c)  amended 

1313.5  (a)(l)(i)(P)  revised; 
(a)(l)(ii)(B).  (iii)(A),  (2)(i) 
through  (iii),  (b)  introducto- 
ry text,  (l)(i),  (ii)  and  (2)(i) 
amended 

1325  Authority  citation  re- 
vised  

1325.2  Amended 

1325.3  (b)(1),  (2)  and  (3) 
amended;  (b)(4)  removed;  (f) 
revised;  (g)  added 

1325.4  (a)(2)  removed;  (a)(1) 
redesignated  as  (a);  (c)(1) 
and  (e)(2)  amended;  (d)(2) 
revised 

1327    Added 

1327.6  (f)  and  (g)  correctly  des- 
ignated; (f  )(2)(ii)  corrected.... 

(e)(4)  corrected 

1327  Appendix  A  corrected 


19932 
19932 


19932 

41403 
41403 


41403 


41403 
41403 

57255 
.57374 
57256 


Title  23— Proposed  Rules: 

l-999(Ch.  I) *f** 

625 *W1 

650 25392.36121 

655 "»« 


658 

1 200- 1 299(Ch.  U) VU 

1200 29598 

1204 « 29598 

1205 20387.  29598 

1212 50536,  56692 

1300-1399(ch.  Ill) «'<< 


Note  1:  teldfoca  pag*  numbar*  indical*  1992  chong**. 
Note  2:  Seldfaca  •ntriat  indicate  March  changat. 
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TITLE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

Subtitle  A— Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development  (Parts  0 — 99) 

Page 

0—91  (Subtitle  A)  Regulations 
at  56  FR  4412.  4436,  and 
4458  comment  time  ex- 
tended  32326 

Appendixes  revised 1527,  1562,  1597 

4    Added 22090 

12    Implementation .'. 1942 

30    Added 23631 

35.24  (b)(2)(i)  amended;  inter- 
im  15172 

50    Authority  citation  revised 30326 

50.4  (c)  revised 30326 

50.19  Added;  interim 1384 

50.20  (q)  added;  inerim 1386 

58    Authority  citation  revised 30326 

58.5  (c)  revised 30326 

60    Added 28012.  28020 

60.101    (b)(5)  corrected 29756 

60.103    (f)  corrected. 29756 

86    Added «. 22941 

86.20    OMB  numbers 30430 

86.25  OMB  numbers 30430 

86    Appendix  C  added 57488 

Appendix  C  amended ^ 2678 

90.1    (a)  revised 56126 

91  Regulations  at  56  FR  4484 
comment  time  extended 49683 

91.25    Existing  text  designated 

as  (a);  (b)  added 56126 

92  Added;  interim 65338 

92.51    OMB  number  pending 65338 

92.152    OMB  number  pending 65338 

92.217    Corrected 2951 

92.631  OMB  number  pending 65338 

92.632  OMB  number  pending 65338 

Chapter  I — Office  of  Assistant  Secre- 
tary for  Equal  Opportunity,  De- 
partment of  Housing  and  Urban 
Development  (Parts  100—199) 

100.205    Technical  correction 18878 

103.405    (a)(3)  revised 00000 

111.107  Introductory  text  re- 
published; (a)  revised 22643 

100—125  (Subchapter  A)  Ap- 
pendix II  corrected 28704,  56544 

Appendix  I  amended 55078 


Chapter  II— Office  of  Assistant  Sec- 
retary for  Housing-Federal  Hous- 
ing Commissioner,  Department  of 
Housing  and  Urban  Development 
(Parts  200—299) 

Pase 

200  Technical  correction 10424 

200.89    Removed 52428 

200.93    (a)  revised 41791 

200.165—200.179     (Subpart     F) 

Removed 52428 

200.213    (c)(3)  and  (e)  revised 50820 

200.215    (e)(1)       revised:       (h) 

added 50820 

200.230  (c)  introductory  text 
and  (1)  revised;  (f)  redesig- 
nated as  (g);  new  (f )  added 50820 

200.243    (a)  revised 50820 

200.900—200.905     (Subpart     R) 

Removed 52428 

200.926d    (f)(2)(ii)   revised;   eff. 

4-20-92 9609 

201  High-cost     limits...l4021.     22114. 

36980,  66975 
Implementation .611 

201.2  (ii)  removed;  (g)  through 
(o).  (p)  through  (hh)  and 
(j)  through  (11)  redesignated 
as  (h)  through  (p).  (r) 
through  (jj)  and  (kk) 
through  (mm);  new  (g)  and 
(q)  added;  (c),  new  (h),  (i), 
(o),  (r),  (11)(2)  and  (mm)  re- 
vised  52428 

(h)  corrected 6480 

201.3  Revised 52429 

201.4  Revised 52429 

201.5  Revised 52429 

201.10  (b)  and  (d)  revised; 
(f)(5)  added 52429 

201.11  (c)(2)  revised;  (c)(4) 
added 52430 

201.17    Revised 52430 

201.19  Heading,  (a)(l)(i),  (iv), 
(3)(ii).  (iii)  and  (b)  heading 
revised;  (a)(3)(iv)  and  (c) 
added 52430 

201.20  (a)(3)  added 52430 

201.21  (b)(1),  (c)  heading, 
(c)(2)  and  (3)  revised;  (c)(4) 
added 52431 

201.22  (a)(5)  removed;  (a)(3), 
(4)  and  (6)  redesignated  as 
(a)(4),    (5)    and    (10);    new 


Note  1:  SeMfoca  pog*  nvaiban  indicot*  1993  diangM. 
Note  2:  SoWow  miMm  indlcoU  March  chongM. 
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TITLE  24  Chapter  II— Con.  Page 
(a)(3).   (6),   (7).   (8)  and  (9) 
added;    (a)(2)    and    (b)    re- 
vised  52431 

(a)(5)  correctly  removed 64«0 

201.23    (b)(3)  and  (d)  revised 52432 

201.25  (b)(2)(v)  removed; 
(b)(l)(iii),  (iv).  (V).  (2)(iii). 
(iv),  (c)(5).  (8),  (10)  and  (11) 
revised;     (b)(l)(iv).     (c)(12) 

and  (d)  added 52432 

(b)(2)(v)  correctly  removed 6480 

201.26  (b)(8)  and  (10)  removed; 
(a)(6)  and  (b)(9)  redesignat- 
ed as  (a)(7)  and  (b)(8); 
(a)(1).  (2).  (5)(ii),  (b)(2)(iii). 
(iv).  (3)(i).  (iii).  (v).  (vi),  (4), 
(6)   and   (7)   revised;    (a)(6) 

and  (b)(3)(vii)  added 52432 

(a)(6)(i)       correctly       added; 
(b)(8)  correctly  removed 6480 

201.27  (a)(1)  and  (2)  revised; 
(a)(3).  (4)  and  (5)  redesignat- 
ed as  (a)(5).  (6)  and  (7);  new 
(a)(3)  and  (4)  added 52433 

201.30    (a)  revised;  (c)  added 52434 

201.32    (a)  and  (d)(1)  revised 52434 

201.40  (b)(1)  introductory  text, 
(iii)  and  (2)  revised;  (c)  and 
(d)  added 52434 

201.50  (a)  revised 52434 

(a)  corrected 6480 

201.51  (b)(2)  redesignated  as 
(b)(1);  existing  (b)(1)  redes- 
ignated as  (b)(2);  (a)(1).  (2), 

new  (b)(2)  and  (3)  revised 52435 

201.54  (a)     introductory     text,  . 
(3).  (b).  (c)  and  (e)  revised; 

(d)  amended 52435 

(c)(1)  correctly  revised 6480 

201.55  (a)(2),  (b)(2)  and  (3)  re- 
vised  52435 

202.1  Revised 52437 

OMB  number 6480 

202.2  Revised 52436 

202.3  Revised .'....  52436 

OMB  number 6480 

202.4  Revised 52437 

202.5  Redesignated  as  202.7 52436 

Added 52437 

OMB  number 6481 

202.6  Redesignated  as  202.8 52436 

Added 52437 

OMB  number 6481 

202.7  Redesignated  from 
202.5 52436 


Page 

202.8  Redesignated             from 
202.6 52436 

203    Authority      citation      re- 
vised  46967 

High-cost  limits...l4021,  22114,  36980. 

66975 

Technical  correction 10424 

203.9  Added 18947 

203.15    Revised;  interim 24631 

203.18  (f)(4)  and  (g)  added;  in- 
terim  24631 

203.18b    (b)(1)  revised 18947 

203.18c    Revised;  interim 24624 

203.29    Heading,  (a),  (c)  and  (d) 

revised 18948 

203.42    Revised 27692 

203.43c    (g)  revised;  interim 24631 

203.52    Added;  eff.  4-20-92 9609 

203.259a    Revised;  interim 24624 

(b)  corrected 27900 

203.270  (c)  revised;  interim 24624 

203.284    Undesignated       center 

heading  and  section  added; 

Interim 24625 

Undesignated  center  heading 

and  (b)(1)  corrected 27900 

203.421    Revised 18948 

203.550    (c)  amended;  eff.  4-20- 

92 9611 

203.558    (f )  added 18948 

203.670  (b)(1)  revised;  (b)(2)  re- 
designated as  (b)(3);  new 
(b)(2)  added - 46967 

203.671  (b)  revised 46967 

203.674    (a)    introductory    text 

and  (b)  introductory  text  re- 

.   vised 46967 

203.685    Added 46967 

i204.1    Revised;  interim 24631 

204.260    Revised;  interim 24626 

204.270—204.275  Undesignated 
center  heading  revised;  in- 
terim  24626 

204.271  (a)  revised;  interim 24626 

204.276    Undesignated       center 

heading  and  section  added 24626 

206.11    Removed 16003 

206.15    (a)  and  (b)  revised ....16003 

(a)  correctly  designated 24239 

207.4    (c)(2)  revised 18948 

207.19    Introductory     text     re^ 

vised 13280 

207.32a    (g)  revised 42803 

213.7    (d)(2)  revised 18948 


Note  1:  •oMfoca  pofl*  mnnban  indkata  1993  changa*. 
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220.507    (c)(2)  revised 18948 

221.514    (c)(2)  revised 18949 

221.546b    Added 42804 

221.565    Undesignated      center 

heading  and  section  added 16203 

Effective  date  delayed  to  6- 
15-91 24343 

222.4  (c)  added:  interim.^ 24631 

226.5  (c)  added;  interim 24631 

227.45    (b)  revised 18949 

231.6  (b)  revised 18949 

231.10    Revised 42804 

232.31    Revised 18949 

234  High-cost     llnjlts...l4021,     22114, 

36980,  66975 

Technical  correctloii 10424 

234.27    (b)  revised 18949 

(e)(4)  and  (f)  added;  interim 24632 

234.49    Heading,  (a),  (b)  and  (d) 

revised 18949 

234.64    Added;  eff.  4-20-92 9611 

235.4  Added 27624 

235.9    (a)  revised....  37147,  41792.  49684 

235.31    Revised 18950 

235.540    (a)      revlsed...37147,      41792, 

49684 

235  Appendix  A  added 27624 

236.12    (c)(2)  revised 18950 

240.5  (b)  revised;  interim 24632 

241.125    Existing  text  designat- 
ed as  (a);  (b)  added 42804 

255.1    (c)  revised 14642 

291    Authority       citation      re- 
vised  46967 

Revised 46956 

291.1—291.5  (Subpart         A) 

Added 46968 

291.100-291.150     (Subpart     B) 

Added 46968 

291.200-291.205     (Subpart     C) 

Added 46972 

Chapter  V — Office  of  Assistant  Sec- 
retary for  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development 
(Parts  500—599) 

570    Authority       citation       re- 
vised  41938,  56126,  56906 

570.1    (b)  amended 56126 

570.3    Amended 56126 

570.205    (a)(3)(i)  amended 56127 

570.301    (b)(l)(iv)        and        (d) 

amended 56127 


Page 

570.303  (f )  and  (1)  amended 56127 

570.304  (a)(3)  amended 56127 

570.306  Revised 56127 

570.307  (b)  and  (d)  amended 56127 

570.400—570.415     (Subpart     E) 

Heading  revised 18968,  41938 

570.400    (h)  added 18968 

570.402  Revised 41938 

570.403  (b)(l)(l)                     and 
(e)(3)(i)(C)  amended 56127 

570.404  Revised 18968 

570.406  Revised 41940 

570.407  Removed 41940 

570.410  (b)  amended 56127 

570.423  (c)(2)(ii)  amended 56127 

570.426  (c)(1)  amended 56128 

570.430  (c)(  1 )  amended 56128 

570.451  (a)  amended 56128 

570.456  (c)(5)(ii)  amended 56128 

570.490  (b)(3)  amended;  (b)(4) 

added 56128 

570.509    (d)  revised 56128 

570.606    (c)(l)(iii)(G),       (iv)(A) 

and  (3)(iv)  amended 56128 

570.700—570.710     (Subpart    M) 

Revised 56906 

576    Authority      citation      re- 
vised  56128 

576.3    Amended 56128 

576.31  (Subpart  C)    Heading  re- 
vised  56128 

576.31    Revised 56128 

576.51    (b)(2)(i),  (d)(1)  and  (3) 

amended 56128 

576.61    Heading     and     (a)     re- 
vised  56128 

576.63    Heading  and  (a)(1)  re- 
vised  56129 

577.5    Amended ^ 56129 

577.135    (c)  revised 46961 

577.150    (Subpart    C)    Heading 

revised 56129 

577.150    Revised 56129 

577.210    (b)(7)  amended 56129 

578.5    Amended ;. 56129 

578.135    (c)  revised 46961 

578.150    (Subpart    C)    Heading 

i-evised 56129 

578.150    Revised 56129 

578.210    (b)(7)  amended... 56129 

579.5    Amended 56129 

579.150    (Subpart    C)    Heading 

revised 56129 

579.150    Revised 56129 

579.210    (b)(9)  amended 56130 


Note  1:  BeWfoc*  pag*  numban  indicot*  1992  chonga*. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  24  Chapter  V— Con.  Page 

581    Added;  interim 23794.  23795 

581.3    Effective   date   pending...23794, 

23795 
581.13    Added:  interim 23794 

Chapter  VII— Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development  (Section  8  Housing 
Assistance  Programs  and  Public 
and  Indian  Housing  Programs) 
(Parts  700—799) 

750    Authority       citation       re- 
vised  27077 

750.3    (i)    through    (1)    revised; 

(m)  and  (n)  added;  interim 27077 

(i)    through    (1)    revised;    (m) 
added;  interim 27111 

750.5    Amended;  interim... 27077,  27111 

Chapter  VIII— Office  of  the  Assistant 
Secretary  for  Housing — Federal 
Housing  Commissioner,  Department 
of  Housing  and  Urban  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800—899) 

813.102    Amended 57489 

880.204    (b)(l)(i)(B)  revised 36002 

881.204    (b)(l)(i)(B)  revised 36002 

882  Authority  citation  re- 
vised  49589.  56130 

882.210    (b)(7)  and  (d)(4)  added; 

interim 49589 

882.805  (c)(7)(ii)  removed; 
(c)(7)(i)  amended  and  desig- 
nation removed 56130 

885.1    (c)  revised;  interim 27111 

885.5    Amended;  interim 27111 

885.9    Added;  interim 27111 

885.740    (e)  revised;  interim 27112 

885.780    (a)(4)  revised;  interim....  27113 

887  Authority  citation  re- 
vised  49589 

887.403    (b)(7)      and     (c)(l)(iv) 

added 49589 

888  Schedule  A  revised 18888 

Regulation  at  56  FR  18888  ef- 
fective date  corrected 19933 

Heading  revised _ 20083 

Schedule  A  revised 37149 

Schedules  B  and  D  revised 49025 


Page 
Schedules  B  and  D  corrected....  51834 

Schedule  C  amended .....59996 

Fair  market  rents 4156 

888.201—888.204     (Subpart     B) 

Heading  revised 20083 

888.301—888.320     (Subpart     C) 

Added 20084 

888.401—888.420     (Subpart     D) 

Added 20085 

889  Added;  interim 27113 

889.215    (a)  corrected 36728 

890  Added;  interim 27077 

890.245    (c)  correctly  designat- 
ed  28589 

Chapter  IX— Office  of  Assistant  Sec- 
retary for  Public  and  Indian  Hous- 
ing, Department  of  Housing  and 
Urban  Development  (Ports 

900—999) 

901    Added 2188 

901.100    (b)  table  corrected W5l 

OMB  number 6*76 

905.102    Amended;  interim.. 15172 

Amended 55*7 

905.120    (i)   revised;   (j)   added; 

interim 15172 

(g)     revised     (effective     date 

pending) 46359 

Regulation  at  56  FR  46359  eff. 

1-1-92 2678 

(k)  added 5549 

905.175    (f)    removed;    eff.    4-6- 

92 .8073 

905.600—905.687      (Subpart      I) 

Revised 5549 

905.605  (h)  and  (i)  added;  in- 
terim  15173 

905.610  (c)(1),  (2),  (e)(2).  (h)(1) 
through  (3)  revised;  inter- 
im  15173 

905.630    (a)  revised;  interim 15174 

905.640    (c)  revised;  eff.  4-6-92 8073 

905.710  (c),  (d)(1).  (2)  introduc- 
tory text,  (ii)  and  (5)  re- 
vised; (d)  introductory  text 
republished;  (d)(6)  added 4288 

905.715  (b)  redesignated  as 
(b)(1);  (c)  introductory  text 
and  (f)  revised;  (b)(2),  (c)(4) 
and  (g)  added  (effective  date 
pending) 46359 


Note  1:  Soldfac*  pog*  numb«ri  indicate  1993  changat. 
Note  2:  Boldloc*  (ntriat  indicat*  March  changes. 
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Pace 
Regulation  at  56  FR  46359  eff . 

1-1-92  (OMB  numbers) 2678 

905.720    (e)     added     (effective 

date  pending) 46360 

Regulation  at  56  FR  46360  eff. 

1-1-92  (OMB  numbers) 2678 

905.725    (e)(1)  revised 5570 

905.730  (aKl)  amended;  (c)(1) 
through  (4)  revised;  (c)(5) 
and  (6)  removed;  (e)  redesig- 
nated as  (f);  new  (e)  added 

(effective  date  pending) 46360 

Regulation  at  56  FR  46360  eff. 

1-1-92  (OMB  numbers) 2678 

(f)  redesignated  as  (g).  new  (f) 

added 4288 

905.825    Added   (effective   date 

pending) 46361 

Regulation  at  56  PR  46361  eff. 

1-1-92 2678 

905.827    Added   (effective   date 

pending) 46361 

Regulation  at  56  PR  46361  eff. 

1-1-92 2678 

905.950    (a)  amended 5570 

905.1001-905.1021  (Subpart  O) 

Added;  interim 47860 

906    Added;  interim. 47866 

913.102  Amended 57490 

941.101    (a)    introductory    text 

amended;  eff.  5-1-91 13282 

941.103  Amended;  eff.  5-1-91 13282 

941.208    (a)  and  (c)  revised;  (i) 

added;  eff.  5-1-91 13282 

(h)  revised;  interim 15174 

(c)  correctly  revised 23647 

941.404  Introductory  text  re- 
vised; (m)  and  (n)  added;  eff. 
5-1-91 13282 

941.405  (b)  introductory  text 
and  (2)  revised;  (d)  added; 

eff.  5-1-91 13283 

941.406  (c)  revised;  eff.  5-1-91....  13283 
965    Authority      citation       re- 
vised  15174 

965.307  Existing  text  designat- 
ed as  (a);  (b)  added  (effec- 
tive date  pending) 46361 

Regulation  at  56  FR  46361  eff. 

1-1-92 2678 

965.315    Added   (effective   date 

pending) _ 46361 

Regulation  at  56  FR  46361  eff. 

1-1-92 2678 


P««e 
965.601—965.605     (Subpart     G) 

Removed;  eff.  4-6-92 8073 

965.702  Amended;  interim 15174 

965.703  (a)  and  (b)headings  re- 
vised; (c)  added;  interim 15174 

965.705  Removed;  interim 15175 

965.706  (c)  and  (d)(2)  revised; 
Interim 15175  . 

965.707  Revised;  interim 15175 

965.708  Amended;  interim 15175 

965.709  Amended;  interim 15175 

966  Authority  citation  re- 
vised  51576 

966.2  Removed 51576 

966.3  Revised 51576 

966.4  Revised 51576 

966.7    Added „....51579 

966.50  Revised 51579 

966.51  (a)  revised 51579 

966.52  Revised 51579 

966.53  (c)(2)  removed;  (c)(3), 
(4)  and  (5)  redesignated  as 
(c)(2).  (3)  and  (4);  (f)  re- 
vised; (g)  added 51579 

966.55  (a)     introductory     text 

and  (b)  revised;  (g)  added 51579 

966.56  (b)  revised;  (h)  added 51580 

966.58  Removed 51580 

966.59  Removed 51580 

968.101  Revised 5570 

968.102  Redesignated  from 
968.230;  (a)  revised 5570 

968.103  Added..., 5571 

968.105    Amended 5572 

968.110    (k)  added;  interim 15175 

(m)  added 5573 

968.115    (a)  and  (b)  revised 5573 

968.201—968.255     (Subpart     B) 

Heading  revised 5573 

968.201    Revised 5573 

968.203    Amended;  interim 15176 

Amended 5573 

968.205  (h)  and  (i)  added;  in- 
terim  15176 

(b)(1)  introductory  text,  (i) 
and      (f)      revised;      (b)(3) 

added 5574 

968.210  (c)(1).  (2),  (e)(2),  (h)(1) 
through  (3)  revised;  inter- 
im  15176 

(e)(3)  removed;  (e)(4)  redesig- 
nated as  (e)(3);  (f)  and  (g) 
introductory     text     revised; 

(g)(2)  amended 5574 

968.230    (a)  revised;  interim 15177 


Note  1:  teMfaca  p«aa  mmbar*  indicot*  1992  changx. 
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TITLE  24  Chapter  IX— Con.  Page 

Redesignated  as  968.102 5570 

968.236    Revised 5574 

968.240    (c)  revised;  eff.  4-6-92 8073 

968.301—968.345     (Subpart     C) 

Added 5575 

990  Authority  citation  re- 
vised  5588 

990.101  (c)(4)  amended  (effec- 
tive date  pending) 46361 

Regulation  at  56  FR  46361  eff. 
1-1-92 2678 

990.102  Amended 4289 

990.105    (d)    removed;    (e),    (f) 

and  (g)  redesignated  as  (d), 
(e)  and  (f);  new  (d)(6)  redes- 
ignated as  (d)(7);  (c),  new 
(d)(1),  (2)  introductory  text, 
(ii).  (4)(iii),  (5)(ii)(A),  (B) 
and  (iii)  revised;  (d)  intro- 
ductory text  republished; 
new  (f)  and  (d)(5)  introduc- 
tory text  amended;  (d)(6) 
added 4289 

990.107  (b)  redesignated  as 
(b)(1);  (c)  introductory  text 
and  (f)  revised;  (b)(2),  (c)(4) 
and  (g)  added  (effective  date 
pending) 46362 

Regulation  at  56  FR  46362  eff. 

1-1-92 2678 

(g)(2)  corrected  (OMB  num- 
bers)  „2679 

990.108  (e)      added      (effective 

date  pending) 46362 

Regulation  at  56  FR  46362  eff. 

1-1-92 2678 

OMB  numbers 2679 

990.109  (e)(1)  amended 5588 

990.110  (a)(1)  amended;  (c)(1) 
through  (4)  revised;  (c)(5) 
and  (6)  removed;  (e)  redesig- 
nated as  (f);  new  (e)  added 
(effective  date  pending) 46362 

Regulation  at  56  FR  46362  eff. 

1-1-92 2678 

OMB  numbers 2679 

(f)  redesiganted  as  (g);  new  (f ) 

added 4290 

990.120    Revised  (effective  date 

pending) 46363 

Regulation  at  56  FR  46363  eff. 

1-1-92 2678 

990.202    Revised 5588 


Chopfor  XII — Office  of  Inspector 
General,  Department  of  Housing 
and  Urban  Development  (Parts 
2000—2004) 

Page 

2000.1  (a)  and  (b)  revised 2226 

2000.2  (a)(3)  revised 2226 

2000.3  (a)(4)  through  (8)  redes- 
ignated as  (a)(6)  through 
(10);  new  (a)(4),  (5),  (b)(8) 
and  (9)  added;  new  (a)(8)  re- 
vised  2226 

2000.4  Revised 2226 

2000.5  Revised 2227 

2000.6  (b)  amended;  (d)  re- 
vised  2227 

2000.9    Revised 2227 

2002  Authority  citation  re- 
vised  2227 

2002.1    (a)  and  (c)  amended 2227 

2002.3    (a)  amended 2227 

2002.17    (e)  amended 2227 

2002.21    Revised 2228 

2004    Authority     citation     re-     

vised 2228 

2004.1  Revised *22i 

2004.2  Added 2228 

2004.3  Revised 2228 

2004.7  Amended , 2229 

Chapter  XX— Office  of  Assistant  Sec- 
retary for  Housing — Federal  Hous- 
ing Commissioner,  Department  of 
Housing  and  Urban  Development 
(Ports  3200—3699) 

3280    Interpretative  bulletin 3941 

3282.11  (d)  removed;  (e)  redes- 
ignated as  (d) 65186 

3282.307    (b)         revised;         (c) 

through  (f)  added 65186 

3282.454    Removed 65186 

3500.21    Added;  interim 19508 

(b)(2)  and  (e)(l)(i)  corrected 22910 

Title  24 — Proposed  Rules: 

0-99  (Subtitle  A) 6174 

0 99V 

9 24604 

10 57869.64839 

14 13984 

17 56336 

24 29100 

25 13984,29100 

50 20262 


Note  1:  SoMfoc*  pag*  numlwn  indicate  1993  change*. 
Note  2:  toMfoc*  antria*  indicot*  March  changes. 
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;  Page 

81 141022,  51854.  58653 

100-4199  (Subtitle  B).._ 49592 

100-199  (Ch.  I) - •I'* 

200-299  (Ch.  II) *"4 

200 29100, 

202     13984.  29100 

203 13996. 

19212,  29100.  55855,  58762 

207   29100.  59150 

213 29100.  58762.  59150 

214 - 58158,  64724 

215 59150 

219 20262 

220 55855.  59150,  65540 

221 20262,  55855,  59150 

231 , 59150 

232 U 59150 

234 L 19212, 

29100,  55855,  58762,  59150 

236 

241 

242 

248 

291 


....  59150 
....20262 
....59150 
....20262 
....  13996 

300-399  (Ch.III) - 6174 

328 6420 

400-499  (Ch.IV) 6174 

400-599  (Ch.V) -_ 6174 


570.. 


.21560 

m. 


.28666 


3970,  3971,  S519 

571 

577*:. 

578 

600-699  (Ch.Vl) 

700-799  (Ch.VII) 

800-899  (Ch.VIII) 

880 

881 

882 

883 

884 

885 

886 

887 

QQQ 

900-999  (Ch.ix) 

901 

905 

961 : 

963 

965 

968 

990 

1000-1099  (Ch.X) 

1100-1199  (Ch.XD... 
1200-1299  (Ch.XII).. 

1300-1399  ( Ch.XIII ) 6174 

1400-1499  (Ch.XIV) 6174 

1500-1599  (Ch.XV) 6174 

1600-1699  (Ch.XVI) 6174 

1700-1799  ( Ch.XVII ) 6174 

1800-1899  (Ch.XVIII) 6174 


4174 

...6174 

, .'...6174 

59150 

59150 

.... 59150 

, 59150 

59150 

59150 

59150 

59150 

14732.  18555 

6174 

15712 

19434.  26628,  45814 
30176,  50772,  57871 

48453 

26628,  59150 

19434 

45814 

6174 

, 6174 

:. 6174 


Pace 

1900-1999  (Ch.XIX) 6174 

2000-2099  (Ch.XX) 6174 

3280 "M 

3282 W 

3500 64446.  65541,  66120 


TITLE  25— INDIANS 

Chapter  I — Bureau  of  Indian  Affairs, 
Department  of  the  Interior  (Parts 
1—299) 

11.1    (a)(23)  added 3270 

39    Authority  citation  revised 35795 

39.120—39.123  (Subpart  J)    Re- 
vised  35795 

175  Revised 15136 

176  Removed 15136 

177  Removed 15136 

244    Removed 14836 

256    Revised 3">S 

Chapter  III— National  Indian  Gaming 
Commission  (Parts  500—599) 

Chapter  III    Established 40709 

514.1    (c)(7)(iii)  corrected 57373 

Chapter  IV— Office  of  Navajo  and 
Hopi  Indian  Relocation  (Parts 
700—799) 

Chapter  IV    Heading  revised 13397 

700    Authority      citation       re- 
vised  13398 

700.701—700.731     (Subpart     Q) 

Revised 13398 

Title  25 — Proposed  Rules: 

11  22808 

iCZZ. 6456 

82 •*»* 

83 47320,  59844,  66492 

101 48082 

io3!!Z!.!!!!i" 48O82 

151 32278 

211 58734 

212 58734 

225 58734 

294 56120 

298 56120 

500-599  (Ch.  Ill) 24330 

502 56278,  56282,  57373 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  26— INTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury  (Part* 
1—702) 

Page 
1    Authority    citation     amend- 

ed...28060,     29433,     38340.     47389, 

47605.  47614,  47641,  47662, 

48434,  48734,  49515,  63431, 

67176,  67489 

Authority  citation  corrected 65684 

Authority     citation     amended...345, 

1870,  3132,  6555 

Technical  correction 5054 

Authority  citation  corrected 6352 

Authority    citation    amended.. .9177, 

9211, 10740 

1.42-3    Added 48734 

1.43.3T    Added  (temporary) 67177 

(bXii)    and    (c)(3)(ii)    correct- 
ed  6074 

(a)(3)(i)(D)(2),  (ii)  and  (c)(2) 

corrected 6353 

1.56(g)-l  (k)(2)  and  (4)  amend- 
ed  29433 

'1.61-21    (k)  added 1S70 

1.67-3T    (f)  revised 49515 

1.103-13T    Added  (temporary)....  19028 

1.103-18    Added 3530 

1.132-6    (d)(1)     revised;     (d)(3) 

and  (4)  amended 1871 

(d)(1)  corrected. 5982 

1.148-OT  (b)(2)(ii)(B)  introduc- 
tory text  and  (d)  revised; 
(b)(4)  and  (5)  added  (tempo- 
rary)  19028 

(b)(4)  corrected 29432 

(b)(4)  corrected 10134 

1.148-lT  (b)(1).  (2)(iv)(A)  and 
(3)(ii)(C)  revised  (tempo- 
rary)  19030 

1.148-2T  (b)(4)(ii),  (iii).  (c)(2) 
Example  3  and  (e)(4)  re- 
vised; (c)(2)  Example  1.  Ex- 
ample 2  and  (e)(2)(i)  amend- 
ed; (e)(2)(iii)  removed  (tem- 
porary)   19030 

1.148-3T  (b)(4)(i),  (ii)(A),  (B), 
(5)(iii).  (6)(ii)(B),  (7)(i), 
(8)(ii)(A),  (10)(ii)(A),  (11), 
(12)(ii)(C)(2),  (iii),  (vi). 
(viii)(B),  (c)(4),  (7)  Example 
2,  Example  5  and  (d)(4)  Ex- 
ample 10  revised;  (b)(4)(iii). 


Pwe 

(7)(iii)(C).  (D)  and  (iv) 
added;  (b)(5)(i).  (c)(7)  Exam- 
ple 1.  Example  7.  Example  9, 
(d)(4)  Example  3  and  Exam- 
ple 9  amended;  (c)(7)  Exam- 
ple 4  removed  (temporary) 19033 

1.148-4T  (c)(2)  and 
(e)(2)(ii)(D)  revised; 
(e)(l)(iii)  and  (2)(ii)(C) 
amended;  (e)(3)  added  (tem- 
porary)  19036 

1.148-5T  (b)  revised;  (c)(2)  re- 
moved; (c)(3)  and  (4)  redes- 
ignated as  (c)(2)  and  (3); 
newly  designated  (c)(3)  Ex- 
ample 1  amended  (tempo- 
rary)  19036 

1.148-8T    (c)(1)  amended; 

(c)(2)(ii)  removed;  (c)(2)(iri) 
and  (iv)  redesignated  as 
(c)(2)(ii)  and  (iii);  (b)(2).  new 
(c)(2)(ii)  and  (d)(3)  revised 

(temporary) 19037 

1.148-9T  (g)  redesignated  as 
(h)    and    revised;    new    (g) 

added  (temporary) 19037 

1.149(d)-lT  (d)(3)  added  (tem- 
porary)  19037 

( d)( 3 )( iii )  corrected 29432 

1.150-1    Added 3534 

1.166-2    (d)(3)  and  (4)  added 6294 

1.267(f)-l  Added;  (h)  redesig- 
nated   from     1.267(f)-lT(h); 

(h)(2)  and  (3)  revised 9177 

1.267(f)-lT  (h)  redesignated  as 
1.267(f)-l(h);  (h)(2)  and  (3) 

revised 9177 

1.267(f)-3    Redesignated     from 

1.267(f)-3T  and  revised 47389 

1.267(f)-3T    Redesignated  from 

1.267(f  )-3  and  revised 47389 

1.269-1    Introductory  text 

amended 345 

1.269-3    (a)   amended;   (d)   and 

(e)  added 345 

1.269-5    Revised 346 

1.269-6    Heading  revised 346 

1.269-7    Added 346 

1.337(d)-l  (a)(3).  (5)  Example 
8,  (b)(3),  (d)(1)  and  (e)(1)  re- 
vised; (e)(3)  added 47389 

1.337(d)-2    Added 47390 

1.337(d)-2T    Removed 47390 

1.367(b)-2    Added 6555 


Note  1:  teldfoc*  pog*  numbart  indicat*  1993  chang**. 
Note  2:  ketdfoc*  •ntriat  indicat*  March  ctnngai. 
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Page 

1.367(b)-7    Added....„ 65S5 

1.367(b)-8    Added. 6555 

1.367(b)-9    Added 6556 

1.382(a)-l    Redesignated         as 

1.382-lA 29433 

Correctly  designated 52120 

1.382(b)-l    Redesignated         as 

1.382-2A 29433 

Correctly  designated 52120 

1.382(c)-l    Redesignated  as 

1.382-3A 29433 

1.382-0    Added 29433 

1.382-1    Heading  added 29434 

1.382-2  Redesignated  as  1.382- 
4A:  new  1.382-2  added;  (a)(1) 
and   (2)   redesignated   from 

1.382-2T  (f)(1)  and  (22) 29434 

(a)(3)  added 10740 

1.382-lA— 1.382-4A 

Undesignated  center  head- 
ing added 29434 

1.382-lA    Redesignated       from 

1.382(a)-l;  heading  revised 29433 

1.382-2A    Redesignated       from 

1.382(b)-l;  heading  revised 29433 

1.382-3 A    Redesignated       from 

1.382(c)-l;  heading  revised 29433 

1.382-4A    Redesignated       from 

1.382-2;  heading  revised 29433 

1.382-lT    Amended 29434 

1.382-2T    Nomenclature 

change;  (a)(1)  introductory 
text.  (i)(B),  (iU).  (2)(ii), 
(e)(2)(iv)  Examples  1,  2,  and 
3,  (f)(l)(i).  (ii).  (18)(ii)(C), 
(iii)(C).  (22)(iv),  (v)  and 
(h)(4)(ix)  amended;  (f)(1) 
and  (22)  redesignated  as 
1.382-2  (a)(1)  and  (2);  new 

(f)(1)  and  (22)  added 29434 

(a)(2)(iv)       redesignated      as 

1.383-1  (k) 29435 

(f)(7)  revised;  (gr)(4)  Example 

5  added 10741 

1.382-3    Added 34« 

1.383-0    Added _ 29434 

1.383-1  Redesignated  as  1.383- 
lA;  new  1.383-1  redesignaed 
from  1.383-lT;  (a).  (c)(2)(ii), 
(3)(i)(B),  (ii)(B).  (4), 

(d)(2)(iii),  (e)(4)(i).  (ii)  and 

(g)  amended 29434 

(k)  redesignated  from   1.382- 
2T;     (k)     heading     revised; 

Note  1:  loldfoM  pag*  numb«rt  Indkata  1993 
Note  2:  BolcHoo  miMm  liidlc<rt«  Mordi  chongM. 


Pace 

(k)(l)   amended;   nomencla- 
ture change 29435 

1.383-2    Redesignated  as  1.383- 

2A 29434 

Redesignated  from  1.383-2T; 
heading  amended 29435 

1.383-3    Redesignated  as  1.383- 

3A 29434 

Corrctly  redesignated  as 
1.383-3A 52120 

1.383-lA  Redesignated  from 
1.383-1;  Heading  revised; 
amended 29434 

1.383-2A  Redesignated  from 
1.383-2;  Heading  revised; 
amended 29434 

1.383-3A  Redesignated  from 
1.383-3;     Heading     revised; 

amended 29434 

Correctly  redesignated  from 
1.383-3 52120 

1.383- IT    Redesignated  as 

1.383-1 29434 

1.383-2T    Redesignated  as 

1.383-2 29435 

1.401-3    (e)(6)  added 47614 

1.401-4  Heading  and  (d)  re- 
vised  47536 

1.401(a)-4  Heading.  A- 
2(a)(2)(ii),  Q-6  and  A-6(a) 
revised 47536 

1.401(a)-30    Added 40516 

1.401(a)(4)-0    Added 47537 

Corrected 4719 

Corrected 10952 

1.401(a)(4)-l    Added 47541 

1.401(a)(4)-2    Added 47542 

(b)(5)(ii)  and  (c)(3)(v)  correct- 
ed  4719 

(c)(2)(v)  corrected 10952 

1.401(a)(4)-3    Added 47547 

(b)(2)(iv),  (4)(ii)  Example  2. 
Example  4.  (5)(ii)  Example 
3.  (7)(iii).  (V).  (8)(xii)(C). 
(xiii)(C).  (D)(2),  (F)  Exam- 
ple 4.  Example  6  and  Exam- 
ple 7  corrected 4719 

(d)(2)(iU)  Example,  (6)(vii)(D) 
Example  1,  Example  2. 
(viii)(P)  Example,  (e)(4)  Ex- 
ample 6  and  (f)(4)(ii)(A)  cor- 
rected  4720 

(b)(3)(iii)  Example  2,  (4)(ii) 
Example    2,    Example    3, 


<K)  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  26  Chapter  I— Con.  Pace 

(8)(xii)(B).  (xiii)(D)(2), 

(c)(2),    (d)(l)(iii),    (6)(iv)(A) 

and  (f)(2)  corrected 10952 

1.401(a)(4)-4    Added 47568 

(b)(2)(iv)  and  (d)(3)  correct- 
ed  4720 

(b)(1),  (2)(ii)(A),  (d)(4)(i)  and 

(e)(3)(viii)  corrected 10952 

1.401(a)(4)-5    Added 47572 

(a)(6)  Example  9  corrected 4720 

(a)(6)  Example  4  corrected 10952 

1.401(a)(4)-6    Added 47574 

(b)(4)(ii)(B),  (c)(1),  (4)(iii)(D) 
and  (5)  Example  correct- 
ed  10952 

1.401(a)(4)-7    Added 47577 

(c)(2)  and  (5)  Example  cor- 
rected  4720 

1.401(a)(4)-8    Added 47580 

(b)(2)(i)(D),  (E),  (ii)(A), 
(3)(i)(B),  (vi)  Example  1,  Ex- 
ample   2,     (c)(2)(i)(P)    and 

(3)(x)  corrected 4720 

(b)(3)(v)  corrected 10952 

(b)(3)(vi),  (c)(2)(i)  introducto- 
ry text,  (D),  (ii),  (3)(i), 
(iii)(B),  (vXA)  and  (vi)  cor- 
rected  10953 

1.401(a)(4)-9    Added 47586 

(a),  (b)(2)(iv),  (v)(A),  (B),  (3)(i) 
and  (c)(6)  Example  1  cor- 
rected  4720 

(c)(6)  Example  2.  and  Example 

3  corrected 4721 

(b)(2)(iii)  corrected 10953 

1.401(a)(4)-10    Added 47589 

(b)(3)(ii)(D)  correctly  desig- 
nated as  (b)(3)(iv)  and  re- 
vised; (b)(3)(iv)  correctly 
designated  as  (b)(3)(v), 
(b)(3)(i)  and  (4)(iv)  Example 

2  corrected -4721 

1.401(a)(4)-ll    Added 47591 

(c)(1),  (2)  and  (g)(6)  Example 

5  corrected 4721 

(d)(3)(iii)  and  (g)(3)(v)(B)  cor- 
rected  10953 

1.401(a)(4)-12    Added 47594 

Corrected 4721 

Corrected 10953 

1.401(a)(4)-13    Added 47598 


Page 
(c)(7)  Example  1,  Example  2, 
Example     3,     (e)(2)(i)     and 

(f)(3)(i)  corrected 4721 

(a),    (c)(7)    Example    2    and 

(e)(2)(ii)  corrected 10953 

1.401(a)(5)-l    Added 47614 

(d)(1)  and  (2)  correctly  desig- 
nated  10817 

(e)(8)  Example  1,  Example  2 

and  Example  3  corrected 10818 

(d)(2)  and  (e)(2)  corrected 10951 

1.401(a)(  17)-1    Added 47605 

(a)(1)  and  (b)(2)  corrected 10815 

(b)(3)(iii)  introductory  text, 
(A),  (6)  Example  2,  Exam- 
ple 3,  Example  5,  Exam- 
ple 6,  (c)(1),  (3),  (4),  (5), 
(d)(l)(ii)(B),  (e)(3)(iii)(A), 
(4)(iii)(A)(2),  (B),  (5)  intro- 
ductory text,  Example  1, 
Example  2,  Example  3, 
Example  5,  and  Example  6 

corrected 10816 

(e)(4)(iii)(B)  Introductory  text, 
(5),  (5)  Example  2,  Exam- 
ple    5     and     Example     6 

corrected 1 0953 

1.401(a)(26)-0    Added 63413 

1.401(a)(26)-l    Added 63413 

1.401(a)(26)-2    Added 63414 

1.401(a)(26)-3    Added 63415 

1.401(a)(26)-4    Added 63416 

1.401(a)(26)-5    Added 63416 

1.401(a)(26)-6    Added 63416 

1.401(a)(26)-7    Added 63418 

1.401(a)(26)-8    Added 63418 

1.401(a)(26)-9    Added 63419 

1.401(k)-0    Revised 40516 

Amended 63431 

1.401(k)-l    Revised 40517 

(e)(9)  amended 63432 

(a)(6)(ii)(B),  (7)(i),  (b)(5)(v), 
(d)(2)(ii),    (iii)(B)(4),    (e)(1) 

and  (f)(3)(ii)(B)  corrected 10289 

(f)(3)(v)  Example,  (5)(i)(B), 
(7)  Example  1,  (g)(8)(ii), 
(ll)(ili)(D)(2),  (14), 
(h)(3)(iii)(A)  and  (B)(2)  cor- 
rected  10290 

1.401(l)-0    Added 47617 

Corrected 10818 


Note  1:  ftoMfoc*  pof*  numb«n  indkata  1992  changa*. 
Note  2:  toMfoc*  •nlrim  indicot*  March  chang**. 
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Page 

1.401(1)-1    Added......; 47618 

(c)(17)(ii)  corrected. 10818 

(c)(17)(i)  corrected 10951 

1.401(l)-2    Added 47621 

(d)(4)(i),  (5)  and  (e)  correct- 
ed  10818 

(e)  Example  5  corrected 10951 

1.401(l)-3    Added 47622 

(c)(1),  (c)(2)(ii)  Introductory 
text,  (A),  (B),  (iii)  introduc- 
tory text,  (A),  (B),  (C),  (3) 
Example  2,  (d)(7), 
(9)(iii)(A),  (iv)(A),  (10)  Ex- 
ample 1,  Example  2,  Ex- 
ample 4,  (e)(6)  Example  1, 
Exam.ple  3  and  Example  6 

corrected 10819 

(c)(2)(iv),  (V),  (vi),  (3)  Exam- 
ple 4,  Example  5,  (d)(9)(ii), 
(iii)(B)  and  (10)  Example  1 

corrected 10951 

(d)(10)  Example  4  and  Ex- 
am.ple 6  corrected 10952 

1.401(l)-4    Added 47632 

(b)(3)(iv)(B),  (c)(3)(ii)(C), 

(e)(l)(ii),     (3)     introductory 

text  and  (ii)  corrected 10819 

(c)(3)(ii)(A)  and  (e)(3)(l)  cor 

rected 10952 

1.401(l)-5    Added 47634 

(b)(9)  Example  4,  (c)(4)  Ex- 
am.ple 4  and  (d)  corrected 10819 

(b)(9)  Example  1  and  (c)(3)(i) 

corrected 10952 

1.401(l)-6    Added 47637 

(c)  and  (d)(4)  corrected 10819 

1.401(m)-0    Added 40534 

Amended 63432 

1.401(m)-l    Added. 40534 

(c)(3)  amended 63432 

(a)(1),  (f)(l)(ii)(A),  (12)(ii)  and 

(g)(5)(ii)(B)(2)  corrected 10290 

1.401(m)-2    Added 40543 

1.402(a)-l    (d)  revised 40545 

(d)(3)(iv)  corrected 10290 

1.402(g)-0    Added 40545 

1.402(g)-l    Added 40546 

1.402(m)-2    (c)(1)  corrected .10290 

1.410(b)-0    Added 47641 

Corrected 10954 

1.410(b)-l    Heading  and  (a)  re- 
vised  „ 47643 


Page 
1.410(b)-2    Added 47643 

(b)(2)(ii)  Example  1,  (5),  (6), 
(7),  (c)(2)(li)(A)  and  (d)  cor- 
rected  10817 

1.410(b)-3    Added - 47644 

(a)(3)  Example  2  corrected 10954 

1.410(b)-4    Added 47645 

(b)  and  (c)(4)(iii)  corrected 10954 

1.410(b)-5    Added 47646 

(d)(8)(ii),  (e)(2)(i),  (4)(iii)  and 
(5)  corrected 10817 

(d)(3),  (5)(vi),  (8Ki)  and  (0(1) 

corrected 10954 

1.410(b)-6    Added 47652 

(e)  revised 63433 

(d)(1)  and  (g)  corrected 10817 

1.410(b)-7    Added 47655 

(c)(4).  (d)(4)  and  (e)  revised 63433 

(c)(1)  and  (5)  corrected 10817 

(b)  and  (e)(2)  Example  cor- 
rected  10954 

1.410(b)-8    Added 47656 

1.410(b)-9    Added 47657 

Corrected 10817, 10954 

1.410(b)-10    Added 47658 

(b)(2)  corrected 10954 

1.411(a)-4    (b)(7)  added 40549 

1.411(d)-4    A-2(b)(2)(x)  and  (xi) 

added 40549 

A-l(a)  and  (d)  revised;  A- 
l(b)(  1 )  amended 47602 

(a)(2)  corrected 4721 

1.412(0(1  )-3T    (g)(7)      correct- 
ed  19038 

1.414(r)-0    Added 63434 

1.414(r)-l    Added 63437 

1.414(r)-2    Added 63439 

1.414(r)-3    Added 63442 

1.414(r)-4    Added 63446 

1.414(r)-5    Added 63446 

1.414(r)-6    Added 63452 

1.414(r)-7    Added 63453 

1.414(r)-8    Added 63457 

1.414(r)-9    Added 63459 

1.414(r)-ll    Added 63460 

1.414(s)-l    Added 47662 

(a)(2)  and  (d)(2)(ii)  correct 
ed 10815 

(g)(2)  corrected 10953 

1.414(s)-lT    Removed 47666 

1.415-2    (d)  revised 47667 

(d)(10)  and  (ll)(i)  corrected 10815 

(d)(3)(iii)  corrected 10953 


Note  1:  toMfoc*  pag*  numb«n  indiccrt*  1991  chonfl**. 
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62  .    LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  26  Chapter  I— Con.  Page 

1.415-6    (b)(1)  and  (6)  introduc- 
tory text  revised;  (b)(6)(iv) 

amended 40549 

(bMlMiii)  correctly  revised 10290 

1.416-1    Amended 40550 

1.422-1    Removed 61 160 

1.422-2    Removed 61160 

1.422-4    Added 61160 

1.422-5    Redesignated  from 

14a.422A-2  and  revised 61160 

1.612-3    (d)  revised 21938 

1.613-1    Revised 21938 

1.613A-0    Added 21938 

1.613A-2    Added 21939 

1.613A-3    Added 21939 

(a)(4)  Example  3,  (i)(l)(ii)  Ex- 
ample 4,  Exam.ple  5  and  Ex- 
ample 7  corrected 4913 

(a)(4)  Example  3  corrected 9599 

1.613A-4    Added 21946 

(a)(2)  Example  5  corrected 4913 

1.613A-7    Added 21949 

(n)(3)  and  (7)  corrected 4913 

1.702-1    (f)  amended 21952 

(f)  corrected 4913 

1.703-1  (a)(2)(vii)  redesignated 
as  (a)(2)(viii);  new  (a)(2)(vii) 

added 21952 

Heading  corrected 4913 

1.704-1  (b)(0),  (l)(i)  and 
(2)(ii)(d)(6)  amended; 
(b)(4)(iv)  revised;  (b)  (5)  Ex- 
amples (20)  through  (23)  re- 
moved  66983 

Corrected 6073 

1.704-lT    (b)(4)(iv)  removed 66983 

1.704-2    Added 66983 

(b)(4),  (c),  (e)(3).  (f)(5),  (7)  Ex- 
ample 1,  (g)(l)(i),  (i)(4), 
(j)(l)(iii),  (k)(5),  (l)(2)(ii) 
and  (m)  Example  3  correct- 
ed  6073 

(a),  (d)(4)(ii),  (0(7)  Example 
1,  (g)(l)(ii),  (j)(l)(i)(B), 
(ii)(B).  (2)(i)(B),  (ii)(B), 
(l)(l)(iii)(A).  (3)(ii)  and  (m) 

Example  1  corrected 8962 

(m)  Example  1,  Example  3, 

and  Exam,ple  4  corrected 8962 

1.752-0    Added 66350 

1.752-OT    Amended 36702 

Removed 66350 

1.752-1    Added 66351 

1.752-lT    Removed 66350 


Page 

1.752-2    Added 66351 

(b)(6)  corrected 4913 

(e)(1)  and  (g)(4)  corrected 5054 

(b)(2)(i),  (d)(2),  (e)(4)  Example 
2  and  Example  3  corrected; 

(b)(6)  correctly  designated 5511 

1.752-2T    Removed 66350 

1.752-3    Added 66355 

1 .752-3T    Removed 66350 

1.752-4    Added 66356 

1.752-4T    (d)(2)  and  (f)  redesig- 
nated as  (d)(3)  and  (g);  new 

(d)(2)  and  (f )  added 36702 

Removed 66350 

1.752-5    Added 66356 

1.832-4    Redesignated  from 

1.832-4T;    heading    and   (b)    ' 
-     through   (e)   revised;   (a)(5) 

amended;  (f)  and  (g)  added 3132 

(d)(2)(i)(a)  correctly  designat- 
ed as  (d)(2)(i)(A) 6353 

1.832-4T    Redesignated  as 

1.832-4 3132 

1.860D-1    Added 49516 

1.860D-1T    Removed 49516 

1.860F-4    Added 49516 

1.860F-4T    Removed 49516 

1.861-8    (g)  Examples  25,  27  and 

33  corrected 22760 

(e)(6)(ii)(D)(2)(i),  (Hi),  (.3Hi), 
(tit)  and  (g)  Example  33  cor- 
rected  24001 

1.901-2    (e)(3)  revised 56008 

1.907-0    Corrected 21926 

1.907(e)-l    Corrected 21926 

1.936-10    Added 21927 

1.936-lOT    Removed 21927 

1.987-OT    Removed , 48434 

1.987-1    Added 48434 

1.987-lT    Removed 48434 

1.987-2    Added 48434 

1.987-3    Added 48434 

1.987-4    Added 48434 

1.987-5    Added 48434 

(g)  corrected • 65684 

1.988-0     Added 9177 

1.988-OT     Removed 9177 

1.988-1     Added 9178 

1.988-lT    Removed 9177 

1.988-2     Added 9183 

1.988-2T    Removed 9177 

1.988-3     Added 9197 

1.988-3T    Removed 9177 

1.988-4     Added 9199 


Note  1:  B«ldfa««  pog*  number*  indicol*  1992  chpngat. 
Note  2:  Beldfoc*  •niriat  indicot*  March  changes. 


MARCH  1992 
CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


68 


Page 

1.988-4T    Removed 9177 

1.988-5    Added 9199 

1.988-5T    Removed 9177 

1.989(b)-l  Redesignated  from 
1.989(b)-lT;  heading  amend- 
ed  48437 

Correctly    redesignated    from 

1.989(b)-lT 6060 

1.989(b)- IT    Redesignated       as 

1.989(b)-l 48437 

Correctly      redesignated      as 

1.989(b)-l 6060 

1.989(c)-0T    Removed 48437 

1.989(0-1    Added 48437 

1.989(c)-lT    Removed 48437 

1.992-1    (a)(6)  and  (i)  removed; 

(d)(  1 )  revised 55235 

1.1031-0    Added 19937 

1.1031(a)-l    (b)  amended 14854 

(a)   revised;   (b)   through   (d) 

amended;  (e)  added 19937 

1.1031(a)-2    Added 14854 

1.1031(b)-2    Added 19937 

1.1031( j)-l    Added. ; 14855 

1.1031(k)-l    Added 19938 

1.1286-lT    Added  (temporary)....  38340 

Heading  corrected 47904 

1.1502-12    Revised 47401 

1.1502-13T    (o)  redesignated  as 

(p);  new  (o)  added 9385 

1.1502-14    (a)(5)  revised. 9211 

1.1502-19    (a)(6)      redesignated 
as    (a)(6)(i)    and    amended; 

( a)( 6 )( ii )  added 47392 

1.1502-20    Added 47392 

1.1502-21    (g)  added 67489 

1.1502-32    (a)  revised 47401 

(b)(3)  and  (c)(4)  revised;  new 
(k)  introductory  text  and  (2) 
added;  (k)(l)  introductory 
text,  (i),  (ii)  and  (iii)  redesig 
nated  from  1.1502-32T(b)  in 
troductory  text,  (1),  (2)  and 

(3) 

1.1502-32T    Concluding  text  re 

moved 8076 

(b)  introductory  text.  (1),  (2) 
and  (3)  redesignated  as 
1.1502-32  (k)(l)  introducto- 
ry text,  (i),  (ii)  and  (iii);  (b) 

removed 9211 

1.1502-33    (c)(6)  revised 47402 

1.1502-77    (e)  revised 67489 


Pwe 

1.1502-78    (b)(3)  added 67489 

1.1502-79    (a)(l)(iii)  added 47402 

1.1502-80    Revised 9385 

1.6038A-0    Added .,. 28060 

1.6038A-1    Removed 28060 

Added „ 28061 

(c)(4)  corrected 41792 

1.6038A-2    Added.. 28063 

1.6038A-3    Added 28065 

(a)(3)  Example  3,  (c)(7)(i),  and 
(e)(2)(iii)  Example  correct- 
ed  41792 

1.6038A-4    Added 28072 

1.6038A-5    Added 28073 

(b)(1)  corrected 41792 

1.6038A-6    Added 28075 

1.6038A-7    Added 28075 

1.6049-4  (b)(2)  introductory 
text  and  (iii)  amended: 
(b)(2)  concluding  text  re- 
vised  49518 

1.6049-7    Added 49518 

Correctly  designated;  (f)(4), 
(5)(i)  and  (6)(i)(A)  correct- 
ed  5054 

1.6049-7T    Revised 49518 

1.60501-1  (c)(1)  and  (g)  revised; 
(c)(2).  (3)  and  (4)  redesignat- 
ed as  (c)(6),  (7)  and  (8)  and 
amended;         new         (c)(2) 

through  (5)  added 57976 

(c)(7)  and  (8)  amended 57977 

1.6411-4    Revised 67489 

Correctly  revised 6073 

1.6662-0    Added 67497 

Corrected 6165 

1.6662-1    Added 67498 

1.6662-2    Added 67498 

1.6662-3    Added 67498 

1.6662-4    Added 67499^ 

(b)(2)(ii),  (4)(i).  (b)(6),  (c)(5) 
Example  1  and  (d)(3)(ii)  cor- 
rected  6165 

1.6662-5    Added 67504 

(b)  corrected 6165 

1.6664-0    Added 67505 

1.6664-1    Added 67506 

1.6664-2    Added 67506 

(c)(1)  introductory  text,  (d). 
(g)  Example   1,  Example  2. 

and  Example  3 6165 

1.6664-3    Added 67507 

(d)  Example  1  corrected 6165 

1.6664-4    Added 67508 

(b)(1)  and  (e)(2)(ii)  corrected 6166 


Note  1:  Beldfoc*  pog*  numb*n  indicate  1993  changat. 
Note  2:  Beldfac*  antriM  Indkol*  March  changos. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  26  Chapter  I — Con.  Page 

1.6694-0    Added 67514 

1.6694-1    Revised 67514 

(e)(2)  Example  corrected 6061 

1.6694-2    Revised 67516 

(d)(4)  and  (5)  corrected 6061 

1.6694-3    Added 67518 

1.6694-4    Added 67519 

(b)(2)  corrected 6061 

1.9100-1    Removed 64982 

5c    Authority  citation  revised 49522 

Autliority  citation  corrected 51176 

5C.128-1    Removed 49522 

7    Authority  citation  revised 6556 

7.367(b)-2    (d)  and  (f )  revised 6556 

7.367(b)-8    (c)(2)  revised 6556 

7.367(b)-9    (b)(4)  revised 6556. 

14a.422A-2    Redesignated        as 

1.422-5  and  revised 61160 

20.0-2    (b)(5)  amended 4254 

20.2031-2    (h)      amended;      (j) 

added ....4i54 

20.2031-3    Amended 4254 

25.0-1    (c)(1)     amended;     (c)(2) 

revised 4254 

25.2502-1    (a)(3)  amended 4255 

25.2512-1    Amended 4255 

25.2512-5    (a)(l)(i)  amended 4255 

25.2512-8    Amended 4255 

25.2701-0—25.2507-8 

Undesignated   center   head- 
ing and  text  added 4255 

25.2701-0    Added 4255 

25.2701-1    Added 4255 

25.2701-2    Added 4257 

25.2701-3    Added ; 4259 

25.2701-4    Added 4261 

25.2701-5    Added 4263 

25.2701-6    Added 4263 

25.2701-7    Added 4264 

25.2701-8    Added 4264 

25.2702-0    Added 4264 

25.2702-1    Added 4265 

25.2702-2    Added 4265 

25.2702-3    Added 4267 

25.2702-4    Added 4269 

25.2702-5    Added 4269 

25.2702-6    Added 4272 

25.2702-7    Added 4273 

25.2703-1    Added 4273 

25.2703-2    Added 4274 

25.2704-1     Added 4274 

25.2704-2    Added 4276 

25.2704-3    Added 4277 

31    Authority    citation    amend- 
ed  29570 


Page 

31.3121(b)(7)-2    Added 29570 

(d)(2)(iii)(D)  and  (3)(i)  Exam- 

pte  2  corrected 40246 

31.6051-1    (i)  amended 15042 

31.6051-2    (c)  amended 15042 

31.6302(c)-l  (a)  introductory 
text,  (l)(i)  introductory  text 

and  (ii)  revised 13401 

(a)(l)(ii)(b)  corrected 26191 

(a)(l)(ii)(a)  corrected 35816 

31.6302(c)-2    (a)(1)    and    (b)(2)  . 

amended;  (a)(2)  revised 13403 

35a.3406-l  (c)(3)(vi)(A),  (B). 
(C).  (d)(l)(i),  (ii)  and  (iii)  re- 
moved  42687 

(a)(1).  (e),  (j)  Example  4  and 
Appendix  amended; 

(c)(3)(iv)  through  (viii)  re- 
designated as  (c)(3)(v) 
throujj^  (ix);  (c)(3)(iii).  new 
(c)(ix),  (f)(2)(iii),  (iv).  (v), 
(3).  (4)(ii)  and  (h)  revised; 

(c)(3)(iv)  and  (k)  added 47905 

42    Added 25366 

48  Authority  citation  amend- 
ed  7654 

48.4081-2  (a)(5)  and  (e)(3)  re- 
vised  7654 

52    Authority  citation  revised 56305 

52.4681-0    Added 56305 

52.4681-OT    Removed 56305 

52.4681-1    Added 56305 

52.4681-lT    Removed .-. 56305 

52.4682-1    Added ...56307 

52.4682-lT    Removed 56305 

52.4682-2    Added 56308 

52.4682-2T    Removed 56305 

52.4682-3    Added 563 1 1 

52.4682-3T    Removed 56305 

52.4682-4    Added 56317 

52.4682-4T  (b)(2)(i)(B)(2)  re- 
vised (^temporary) 40247 

Removed 56305 

54.4979-0    Added 40550 

Corrected 10290 

54.4979-1    Added 40550 

156    Added 65685 

156.6001-1    (c)  corrected 5931 

156.6091-1    (a)  corrected 5931 

301  Authority  citation  correct- 
ly added 13584 

Authority  citation  amended.. .49685, 

65187,  66996,  67489 

Technical  correction 2815 


Note  1:  toWfoc*  peg*  numbara  indlccrt*  1993  changat. 
Note  2:  Beldfoc*  antriat  indicof*  March  change*. 


MARCH  1992  65 
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Page 

301.9100-lT    Technical    correc- 
tion  22331 

Redesignated     as    301.9100-1; 
heading  amended 64982 

601.501  Revised 24003 

601.502  Revised 24004 

601.503  Revised 24005 

601.504  Revised 24007 

601.505  Revised 24007 

601.506  Revised 24008 

601.507  Revised 24009 

601.508  Revised 24009 

601.509  Revised 24009 

602    Technical  correction 2815 

Technical  correction.... 5054 

602.101    (c)      table      amended 

(OMB  numbers)...15044,  21935. 
21952.  25369,  28075,  29435, 
40551, 47402,  49523,  56320, 
63461,  65687,  66357,  66995, 
66996,  67178,  67509,  67520 

(c)  table  corrected 40246 

(c)  table  amended  (OMB  num- 
bers)  .3133,  3535,  6296 

(c)  table  amended  (OMB  num- 
bers)  9050 

(c)  table  amended  (OMB  num- 
bers)  9209 

701  Added 21599 

701.906-1    Correctly  designated 

as  701.9006-1 27999 

701.9006-1    Correctly    designat- 
ed from  701.906-1 27999 

702  Added 21599 

Title  26— Proposed  Rules: 

1—699  (Ch.  I) 55245 

1.01-1— 1.60...23038,  57605,  67018,  67023, 

67255.  67256 

^ 60n,  6166 

1.61—1.169 14425. 

19045,  19046.  19825.  23038.  23041. 
24154.  27907,  27927,  28123.  28124. 
31351,  40285.  41891,  48465,  49151. 
49524-49526,  55478,  57374,  61391 

3562,  5101,  51 10,  51 1 1 

1.170—1.300 14425,  40823,  40842 

2M3 

1.301-1.400 „ 41992. 

41993,  47921,  47928.  49151,  55858, 
63551 

1408,  1409,  7563 

1.401-1.500 14034, 

14040.     19055,     24154,     31350.    31351, 
41102.41105,41496.41992  '* 
3571,  5404,  6060 


'  Page 

Technical  correction.... ,.  10134 

301.650-1    (a)(1)       and       (2)(i) 
amended;  (a)(3)  revised;  (c) 

added 4938 

301.6103(j)-T    Removed 65187 

301.6103(j)-l    (b)(1)        through 

(3)  revised 65187 

301.6109-2    Added 49685 

301.6326-1    Redesignated    from 

301.6326-lT 19948 

301.6326-lT    Redesignated      as 

301.6326-1 19948 

301.6335-1     (d)  added;  eff.  4-2- 

92 7546 

301.6402-7T    Added         (tempo- 
rary)  67489 

(d)( 2 )( iii )  corrected 6073 

301.6501(0-1    (e)  added 4277 

301.6502-1     (aX3)  corrected 10290 

301.6721-0    Added 67182 

301.6721-OT    Removed 67182 

301.6721-1    Added 67182 

301.6721-lT    Removed 67182 

301.6722-1    Added 67182 

301.6722-lT    Removed 67182 

301.6723-1    Added 67182 

301.6723.1A    Undesignated 

center  heading  and  section 

added 15042 

301.6723-lT    Removed 67182 

301.6724-1    Added 67182 

301.6724-lT    Removed 67182 

301.7216-2    (o)   and   (p)   added; 
-     authority  citation  removed....  66996 

(o)  corrected 12 

301.7216-2T    Removed 66996 

301.7432-1    Added 3539 

(a)(2)  corrected 6061 

301.7433-1     Added 3536 

(a)(2)  and  (c)(1)  corrected 5931 

301.7624-lT    Amended 2840 

301.7811-1  Redesignated  from 
301.7811.1T;  heading,  (a)(1), 
(3),  (c)(1),  (3)  and  (e)(2) 
amended;  (a)(4)(ii)   and  (h) 

revised;  (a)(5)  added 9977 

301.781 1-lT    Redesignated       as 

301.7811-1 9977 

301.9100-T  Added  (tempo- 
rary)  14024 

301.9100-1  Redesignated  from 
301.9100-lT;  heading 
amended 64982 


Note  1:  Boldface  poga  number*  indicat*  1993  changat. 
Note  2:  Beldfoc*  antriet  indical»;'March  chongas. 
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CHANGES  APRIL  1,  1991  THROUGH  MARCH  31,  1992 


Title  26 — Proposed  Rules — Con.        Page 
1.501— 1.640...21965,    31349.    43571,    54918, 

56545. 

1232,  1243, 

4913,  5122,  5399,  5409,  6060,  10626 

1.641—1.850 19055. 

19071,  20161.  20567,  21965,  33487. 
36704.  36712.  47928.  58003 

4942 

1.851-1.907 13366. 

21640.  23823.  32525.  32533.  40285. 
49525,  49545.  49825.  49826,  51184. 
51258,  52120,  55478,  56545,  57374. 

«59,  860,  5993 

1.908—1.1000 15540. 

21963,  27707.  31887.  31890.  40285. 
48457,  48464,  52120.  57374.  60077. 
63471 
9217 

1.1001-1.1400 21112. 

31887.  31890.  38391.  38398.  38399. 
50754,  50755,  52240,  56609 

1.1401— End 15540, 

22379,  30718.  30721.  31351.  34044. 
43571,  47921,  49524-49526,  50755, 
52240,  55478.  56545.  57374.  67553. 
67554.67557 

658, 

860,  5993,  6353,  7340,  7347,  8098 

7 41993,49151 

20 14321,  31362,  46244,  46245 

25 14321,  31362,  46244-46245 

4278 

31 14487.  14488,  47929 

40 3734 

48 30359.  42287.  56117 

49 3734 

52  40286 

53 43571,54918 

156 26631 

301 14040, 

14041,  14321,  19963,  21456.  24357, 
27928,  28839.  28842.  31362.  31890. 
33888.  33890.  49526.  49545.  50831. 
50833.  51184,  51258,  51855,  51857, 
51860.  56545.  58199.  65461.  67023. 
67024.  67553,  67554,  67557 

658,  5993,  6353 

602 15540,  15570,  22379,  47928,  67256 

TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I — Bureau  of  Alcohol,  Tobac- 
co and  Firearms,  Department  of 
the  Treasury  (Parts  1—299) 

4.21    (f)(l)(i)  amended 31076 

4.25a    (a)(l)(v)  amended 31076 

4.32    (a)       introductory       text 

amended 31076 


Page 

(f )  removed 31077 

4.34    (a)  amended 31077 

4.38    (b)(1)  and  (2)  amended 31077 

5    Technical  correction 64839 

5.23    Compliance  date  deferred 

in  part • 63398 

5.32    (d)  removed 31077 

6.31—6.35    Undesignated  center 

heading  revised 31077 

7.22    (c)  removed..,.., 31077 

9.136  Added 60923 

9.137  Added 59216 

9.138  Added 52191 

9.140    Added 2681 

19.906    (a)     authority    citation 

removed ...31077 

24.10    Amended 31077 

24.25    (a)(3)     redesignated     in 

part  as  (a)(4) 31077 

24.82    Amended 31077 

24.125    (a)  amended 31077 

24.131    Amended 31077 

24. 148    Revised 3 1078 

24.167    (b)(1)    amended;    (b)(4) 

revised 31078 

24.176  Revised 31078 

24.177  Amended... 31078 

24.179    (d)  amended 31078 

24.181  Amended 31078 

24.182  (a)  and  (c)  revised 31078 

24.190  Amended 31078 

24.215  (b)  revised 31079 

24.225  Amended 31079 

Corrected 38486 

24.227  Amended 31079 

24.228  Heading  amended 31079 

24.240    Amended 31079 

24.246    (b)  table  amended 31079 

24.248    Table  amended 31081 

24.257    (b)  amended .....31082 

24.259  (a)  introductory  text  re- 
vised; (a)(4)  and  (b)  amend- 
ed  31082 

24.260  Amended 31082 

24.266    (a)  amended 31082 

24.273    (a)  amended 31082 

24.281    Amended 31082 

24.293  (b)    authority    citation 

amended 31082 

24.295  Undesignated  center 
heading  revised;  heading, 
(b)  and  (c)  amended 31082 

24.301  (c)  amended 31082 

24.302  (f)  revised 31082 

24.304    (a)  amended 31082 


Note  1:  Boldface  pag*  nuinb«rt  indicat*  1992  changat. 
Note  2:  Beldfac*  •nlri**  indicot*  March  chonfloi. 
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Page 
24.306    Amended 31083 

24.308  (c)  revised 31083 

24.309  (f)  revised 31083 

24.310  Amended 31083 

24.311  (a)(6)  and  (b)(4)  re- 
vised  31083 

24.312  Heading  amended 31083 

24.316    Amended 31083 

24.320    Amended 31083 

53.11    Amended 31083 

53.91    (e)  amended 31083 

53.96  (a)  introductory  text 
amended;  (a)(3)  redesignat- 
ed in  part  as  (a)(4) 31083 

53.97  (a)  and  (d)  amended; 
(c)(3)  redesignated  in  part 
as  (c)(4);  new  (c)(4)(ii)  redes- 
ignated in  part  as 
(c)(4)(iil) 31083 

53.100  (b)(2)  concluding  text 
amended 31083 

53.101  (c)  Example  1  amend- 
ed  31084 

53.102  (b)  heading  and  (2) 
amended 31084 

53.103  Amended .-. 31084 

53.111    Heading,  (a)(2)  and  (3) 

amended 31084 

53.113  Amended 31084 

53.114  Amended - 31084 

53.115  (a)  and  (c)(3)  amended....  31084 
53.141    (d)  amended 31084 

53.156  (d)  amended 31084 

53.157  (b)(2)  introductory  text 
revised 31084 


Page 

53.172  (a)(3)(ii)(A)  and  (B)  re- 
vised;   (a)(3)(ii)(C)    amend- 

*   ed 31084 

53.173  Concluding  text  amend- 
ed  31084 

53.181  (b)  amended 31084 

53.182  (b)(1)  heading  revised 31085 

55    Authority  citation  revised 49140 

55. 1 1    Amended 49140 

55.41    (b)  introductory  text  re- 
vised; (b)(4)  added 49140 

70.41    (c)  and  (f )  amended. 31085 

70.151    Revised 55079 

178.11    Amended 32508 

178.30    Revised 32508 

(a)  corrected 1M5 

178.33  Revised 32508 

178.34  Revised 32508 

178.125    (f)  revised 32508 

178.125a    (a)(4)  revised 32509 

178.141    (a)  revised 32509 

178.144    (i)  revised 32509 

(i)(l)  correctly  designated 43649 

Title  27 — Proposed  Rules: 

1-299  (Ch.  I) "Ol 

4     29913,  46393,  58199,  64584 

6 19623, 

46393,  49152,  55247,  64584 
9 19965, 

21971,  22668,  23041,  37501,  40583, 

46135,  47039,  47044 

„ 4942,  6353 

178. 4 1 105 


Note  1:  BoMfoc*  pa««  numbers  indicate  1992  cliongat. 
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TITLE  28— JUDICIAL 
ADMINISTRATION 

Chapter  I — Department  of  Justice 
(ParH  0—199) 

Page 

0.15    (e)(2)  revised 30693 

0.45    (1)  added 56578 

0.55    (u)  added 55235 

0.63    Revised 1643 

0.89a    (a)  revised 64192 

0.100—0.104  (Subpart  R)  Ap- 
pendix amended 7877 

0.160-0.172  (Subpart  Y)  Ap- 
pendix amended 6198 

0.172    Revised 48734 

2.19  (c)  introductory  text 
amended;  (c)(1).  (2)  and  (3) 
revised;  (c)(4)  and  conclud- 
ing text  added 30868 

2.20  Guidelines  amended.. .30869, 

30870 

2.40    (a)(12)  amended 30871 

(1)  added 30873 

2.67    Added 51176 

16.71  Revised 58305 

16.72  Revised 58305 

16.75    Added 8263 

(c)  and  (d)  added 8263 

16.81  (c),  (d)  and  (e)  redesig- 
nated as  (g),  (c)  and  (d);  new 

(e)  and  (f)  added 58306 

16.101    (0)  redesignated  as  (g); 

new  (o)  and  (p)  added 3284 

35  Added 35716 

36  Added 35592 

44.101    (a)(7)  and  (c)  revised 40249 

44.200  (a)  revised 40249 

44.201  Removed 40249 

44.301  (d)(2)  revised 40249 

44.303  (b),  (c)  and  (d)  revised; 

,     (e)  added 40249 

50    Authority  citation  revised 23237 

50.9    (e)(4)      amended;      (e)(5) 

added 32327 

51.20  Existing  text  designated 
as     (a);     (b)     through     (e) 

added :. 51836 

51.28  (a)(4).  (5).  (d)(7)  and 
(g)(2)  added;  (g)  redesignat- 
ed as  (g)(1) 51836 

51.50  (a)  revised;  (d)  amend- 
ed  51837 


Page 
64.2    (d)(6),    (7),    (u)    and    (v) 
amended;  (d)(8),  (w)  and  (x) 

added ....32328 

68    Authority  citation  revised 50052 

68.1  Revised;  interim 50053 

68.2  (d),  (f).  (1)  and  (n) 
through  (r)  revised;  inter- 
im  50053 

68.4  Redesignated  as  68.5;  new 

68.4  added;  interim 50053 

68.5  Redesignated  as  68.6;  new 

68.5  redesignated  from  68.4; 
interim 50053 

(b)  revised;  interim 50054 

68.6  Redesignated  as  68.7;  new 

68.6  redesignated  from  68.5; 
interim 50053 

(a)  revised;  interim 50054 

68.7  Redesignated  as  68.8;  new 

68.7  redesignated  from  68.6; 
interim 50053 

(a),  (b)  introductory  text,  (5), 
(c)  and  (d)  revised;  (e) 
added;  interim 50054 

68.8  Redesignated  as  68.9;  new 

68.8  redesignated  from  68.7; 
interim 50053 

(c)  introductory  text  and  (2) 
revised;  interim 50054 

68.9  Redesignated  as  68.11; 
new  68.9  redesignated  from 

68.8;  interim 50053 

68.10  Redesignated  as  68.12;  in- 
terim  ^ 50053 

Added;  interim 50054 

68.11  Redesignated  as  68.13; 
new  68.11  redesignated  from 

68.9;  interim 50053 

68.12  Redesignated  as  68.14; 
new  68.12  redesignated  from 
68.10;  interim 5(K)53 

68.13  Redesignated  as  68.15; 
new  68.13  redesignated  from 
68.11;  interim 50053 

68.14  Redesignated  as  68.16; 
new  68.14  redesignated  from 
68.12;  interim 50053 

(a)(1)  revised;  interim 50054 

68.15  Redesignated  as  68.17; 
new  68.15  redesignated  from 
68.13;  interim 50053 

Revised;  interim 50054 

68.16  Redesignated  as  68.18; 
new  68.16  redesignated  from 
68.14;  interim 50053 


Note  1:  BoMfoc*  Ms*  numban  indicate  1993  chanfai. 
Note  2:  Beldfac*  •ntri««  indical*  March  change*. 
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68.17  Redesignated  as  68.19; 
new  68.17  redesignated  from 
68.15;  interim 50053 

68.18  Redesignated  as  68.20; 
new  68.18  redesignated  from 
68.16;  interim 50053 

68.19  Redesignated  as  68.21; 
new  68.19  redesignated  from 
68.17;  interim 50053 

68.20  Redesignated  as  68.22; 
new  68.20  redesignated  from 
68.18  interim 50053 

68.21  Redesignated  as  68.23; 
new  68.21  redesignated  from 
68.19;  interim 50053 

68.22  Redesignated  as  68.24; 
new  68.22  redesignated  from 
68.20;  interim 50053 

68.23  Redesignated  as  68.25; 
new  68.23  redesignated  from 
68.21;  interim 50053 

(a)  and  (c)  revised;  interim 50054 

68.24  Redesignated  as  68.26; 
new  68.24  redesignated  from 
68.22;  interim 50053 

68.25  Redesignated  as  68.27; 
new  68.25  redesignated  from 
68.23;  interim 50053 

Revised;  interim 50054 

68.26  Redesignated  as  68.28; 
new  68.26  redesignated  from 
68.24;  interim 50053 

68.27  Redesignated  as  68.29; 
new  68.27  redesignated  from 
68.25;  interim 50053 

68.28  Redesignated  as  68.30; 
new  68.28  redesignated  from 
68.26;  interim 50053 

(a)  revised;  interim 50055 

68.29  Redesignated  as  68.31; 
new  68.29  redesignated  from 
68.27;  interim 50053 

68.30  Redesignated  as  68.32; 
new  68.30  redesignated  from 
68.28;  interim 50053 

68.31  Redesignated  as  68.33; 
new  68.31  redesignated  from 
68.29;  interim 50053 

68.32  Redesignated  as  68.34; 
new  68.32  redesignated  from 
68.30;  interim 50053 

68.33  Redesignated  as  68.35; 
new  68.33  redesignated  from 
68.31;  interim 50053 


Page 

(a)  heading  and  (b)(5)  revised; 
interim 50055 

68.34  Redesignated  as  68.36; 
new  68.34  redesignated  from 
68.32;  interim 50053 

68.35  Redesignated  as  68.37; 
new  68.35  redesignated  from 
68.33;  interim 50053 

68.36  Redesignated  as  68.38; 
new  68.36  redesignated  from 
68.34;  interim 50053 

68.37  Redesignated  as  68.39; 
new  68.37  redesignated  from 
68.35;  interim 50053 

(b)  revised;  interim 50056 

68.38  Redesignated     as     68.40;    . 
new  68.38  redesignated  from 
68.36;  interim 50053 

(a)  revised;  interim '. 50056 

68.39  Redesignated  as  68.41; 
new  68.39  redesignated  from 
68.37;  interim 50053 

68.40  Redesignated  as  68.42; 
new  68.40  redesignated  from 
68.38;  interim 50053 

68.41  Redesignated  as  68.43; 
new  68.41  redesignated  from 
68.39;  interim 50053 

68.42  Redesignated  as  68.44; 
new  68.42  redesignated  from 
68.40;  interim 50053 

68.43  Redesignated  as  68.45; 
new  68.43  redesignated  from 
68.41;  interim 50053 

68.44  Redesignated  as  68.46; 
new  68.44  redesignated  from 
68.42;  interim 50053 

68.45  Redesignated  as  68.47; 
new  68.45  redesignated  from 
68.43;  interim 50053 

68.46  Redesignated  as  68.48; 
new  68.46  redesignated  from 
68.44;  interim 50053 

68.47  Redesignated  as  68.49; 
new  68.47  redesignated  from 
68.45;  interiin 50053 

68.48  Redesignated  as  68.50; 
new  68.48  redesignated  from 
68.46;  interim 50053 

68.49  Redesignated  as  68.51; 
new  68.49  redesignated  from 
68.47;  interim 50053 

68.50  Redesignated  as  68.52; 
new  68.50  redesignated  from 
68.48;  interim 50053 


Note  1:  B«ldfa<«  pog*  numbar*  indicat*  1993  changat. 
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68.51  Redesignated  as  68.53; 
new  68.51  redesignated  from 
68.49;  interim 

68.52  Redesignated  as  68.54; 
new  68.52  redesignated  from 
68.50;  interim. 

(c)  revised;  interim. 

68.53  Redesignated  from  68.51; 
interim 

(a)  technical  correction 

68.54  Redesignated  from  68.52; 
interim 


Page 


50053 


50053 


Chapter  V — Bureau  of  Prisons, 
Department  of  Justice  (500—599) 

500  Authority  citation  re- 
vised  31530 

500.1  (a)  and  (c>  amended 31530 

503  Authority  citation  re- 
vised  31531 

503.2  (b)(7)  added 31531 

503.4    (e)  removed 31531 

503.6  (a)(7)  thixJugh  (9)  redes- 
ignated as  (a)(8)  through 
(10);  new  (a)(7)  added;  new 
(a)(10)  amended;  (c)  and  (d) 
revised 31531 

524  Authority  citation  re- 
vised  30676 

524.10—524.16  (Subpart  B)  Re- 
vised  30676 

541  Authority  citation  re- 
vised  31530 

541.22  (a)(6)(iii)  corrected 31530 

541.62    (c)  amended 31530 

542  Authority  citation  re- 
vised  58634 

542.11    (a)(2)    amended;    (a)(4) 

revised 58634 

544.70—544.76       (Subpart       H) 

Correctly  rcTlsed 9211 

545  Authority  citation  correct- 
ly revised 31530 

545.23  (a)  corrected 31530 

545.24  (e)  corrected 31531 

546  Removed 31531 

Title  2S— Proposed  Rules: 

yt  49729 

i6!!!!!!!!!""!!l!!!!!!!!!!!!!!!!!!!l!»!ii""!!"  48469, 50833 

L 3974 

23 1 6691 

32 1...; 50160 

862 


50., 


,.l,. 


65 1439 

75 [ : 29914 


Page 
76     45907 

80 wa 

TITLE  29— LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Ports  0—99) 

6.2    (c)  amended 54708 

18.3    (a)  amended 54708 

40  Removed 54786 

41  Removed 54786 

92    Removed 46116 

96    Authority  citation  revised 50784 

96.202    Amended 50784 

96    Appendix  Cadded 50784 

Chapter  I — National  Labor  Relations 
Board  (Ports  100—199) 

102.42    Revised 49142 

102.46    Revised 49142 

102.48    (d)(2)  revised 49143 

102.65    Correctly  revised 61373 

102.67    (k)(3)  revised 49143 

102.69    (j)(3)  revised 49144 

102.90    Revised 49144 

102.111    Revised 49144 

(a)  and  (b)  revised 4157 

Regulation  at  57  FR  4157  cor- 
rected  9977 

102.114  Heading  revised;  (b) 
through  (e)  redesignated  as 
(c)    through    (f);    new    (n) 

added;  new  (c)  republished 50821 

Corrected 54539 

102    Appendix  A  added 4158 

Chapter  V— Wage  and  Hour  Division, 
Department  of  Labor  (Parts 
500—899) 

500  Authority  citation  re- 
vised  30327.54787 

500.20    (b)  amended 54709 

500.121  (a)  and  (b)  revised 3905 

500.122  (b)  revised 30327 

500.170    Revised 54787 

500.212    (a)  and  (b)  revised 5942 

506  Regulations  at  56  FR 
24654  and  24667  effective 
date  extended  through  3- 
Qi_Q2  183 

507  Added;  interim 54727,  54739 


Note  1:  Boldfac*  pag*  number*  indical*  1992  changat. 
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507.700—507.760     (Subpart     H) 

Revised;  interim 1325,  1338 

507.800—507.855      (Subpart      I) 

Revised;  interim 1333,  1338 

508    Added;  interim 56865,  56876 

510    Implementation 611 

510.600    (c)(1)    table    and    (2) 

table  amended 63875 

510    Appendix  A  amended 1103 

Appendix  B  amended 1104 

516    Authority      citation       re- 
vised  61101 

516.34    Added 61101 

541.5d    Added;  interim 45826 

Regulation    at    56    FR    45826 

comment  period  extended 50256 

570.52    Revised 58630 

570.61    Revised 58631 

570.63    Revised 58632 

579.2    Amended 54708 

580.5    Amended '....  54708 

580.10    Amended 54708 

778    Authority       citation       re- 
vised  61101 

778.603    Added ., 61101 

791.2    (a)   corrected;   CFR   cor- 
rection  67520 

870.10    (b),    (c)(2)    through    (5) 

and  (d)  revised 32254 

(c)(4)  table  corrected 40660 

Chapter  XIV — Equal  Employment  Op- 
portunity Commission  (Ports 
1600—1699) 

1600    Technical  correction 30502 

1600.735-501—1600.735-519 

(Subpart  E)    Technical  cor- 
rection  30502 

1602    Heading  and  authority  ci- 
tation revised 35755 

1602.1—1602.6       (Subpart       A) 

Heading  revised 35755 

1602.1  Revised;  transferred  to 
Subpart  A 35755 

1602.2  Removed 35755 

1602.3  Removed 35755 

1602.4  Removed 35755 

1602.5  Removed 35755 

1602.6  Removed 35755 

1602.7  Amended 35755 

'  1602.10    Revised 35755 

1602.11  Amended 35755 

1602.12  Amended;  OMB  num- 
bers   35755 


Page 

1602.14  (a)  amended;  (a)  desig- 
nation   and    (b)    removed; 

OMB  numbers 35755 

1602.19    Amended 35755 

1602.21    (b)  amended 35755 

1602.26    Amended 35755 

1602.28    (a)      amended;      OMB 

numbers 35755 

1602.31  (a)  designation  and  (b) 
removed;     amended;     OMB 

numbers 35755 

1602.37    Amended 35756 

1602.40  (a)  designation  and  (b) 
removed;     amended;     OMB 

numbers 35756 

1602.45    Amended 35756 

1602.49  (b)  removed;  (c)  redes- 
ignated as  (b);  (a)  amended; 

OMB  numbers 35756 

1602.54    Amended 35756 

1602.56  (Subpart  R)    Added 35756 

1627.3  (b)(3)  removed;  (b)(4) 
redesignated  as  (b)(3)  and 
amended 35756 

1627.4  (a)(2)  removed;  (a)(3) 
redesignated  as  (a)(2)  and 
amended 35756 

1627.5  (c)  amended 35756 

1627.16    (c)  removed 4158 

1630    Added;  eff .  7-26-92 35734 

1641    Added;  eff.  7-26-92 2962,  2964 

Chapter  XVII— Occupational  Safety 
and  Health  Administration,  Depart- 
ment of  Labor  (Ports  1900-1999) 

1910.101—1910.120  (Subpart  H) 

Authority  citation  revised 6403 

1910.109    (k)  revised 6403 

1910.119    Added 6403 

(b),       (eXlMi),       (iii),       (v), 
(e)(3)(iii),  (f)(1).  Appendix  A 

and  Appendix  C  corrected 7847 

1910.1000—1910.1500  (Subpart 
Z)    Authority  citation 

amended 64175 

1910.1001    Note  revised 43700 

Appendix  H  note  revised 7878 

1910.1030    Added 64175 

1910.1048    (m)(l)(i)        through 

(4)(ii)  stayed  to  11-6-91 37651 

(m)(l)(i)        through        (4)(ii) 

stayed  to  2-4-92 57593 

(m)(l)(i)        through        (4Kii) 
stayed  to  5-5-92 2681 


Note  1:  Beldfac*  pas*  numbart  indkot*  1992  change*. 
Note  2:  Baldfac*  •ntriai  indicot*  March  changat. 
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Page 

1910.1101    Notlel  revised 43700 

Note  revised 7878 

1926.58    Note  revised 43700 

Note  revised 7878 

1926.1052  (c)(1)  revised 41794 

1926.1053  (a)(3)  revised 41794 

1952    Enforcement 55192 

Enforcement 10819 

Chapter  XXV— Pension  and  Welfare 
Benefits  Administration,  Depart- 
ment of  Labor  (Parts  2500—2599) 

2570.62    (a)  amended 54708 

Chapter  XXVI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600—2699) 

2603  Authority  citation  re- 
vised  55818 

2603.2  (d)  and  (e)  added:  inter- 
im; effective  through  4-17- 

92 55818 

Regulation   at    56   PR    55818 
confirmed 66358 

2603.18  (f)  added;  interim;  ef- 
fective through  4-17-92 55818 

Regulation   at    56    FR    55818 
confirmed 66358 

2603.37  (b)  redesignated  as 
(b)(1);  (a)  and  new  (b)(1) 
amended;  (b)(2)  added;  in- 
,terim;  effective  through  4- 

17-92 55818 

Regulation    at    56    FR    55818 
confirmed 66358 

2603.41  (a)  amended;  (a)  and 
(c)  redesignated  in  part  as 
(a)(1)  and  (c)(1);  (a)(2)  and 
(c)(2)  added;  interim;  effec- 
tive through  4-17-92 55819 

Regulation    at    56    FR    55819 
confirmed 66358 

2610  Authority  citation  re- 
vised  52193 

2610.11    (b)(2)  amended 52193 

2610.21  Amended 52193 

2610.22  (a)(1)  revised;  (a)(2) 
and  (3)  Introductory  text 
amended 52193 

2610.24    Amended 66573 

2610    Appendixes     A     and     B 

amended 32089.51820 

Appendixes  A  and  B  amend- 
ed  1644 


Page 

2615  Heading  and  authority  ci- 
tation revised;  interim 57980 

2615.1—2615.23      (Subpart      A) 

Heading  added;  interim 57980 

2615.1  Nomenclature  change; 
interim 57980 

2615.2  Nomenclature  change; 
interim 57980 

2615.3  (a)  and  (e)  amended;  in- 
terim  57980 

2615.4  Nomenclature  change; 
interim 57980 

2615.6  Nomenclature  change; 
interim 57980 

2615.7  Nomenclature  change; 
interim 57980 

2615.16    Amended;  interim 57980 

2615.30  (Subpart  B)  Added;  in- 
terim  57980 

2617  Authority  citation  re- 
vised  57982 

2617.40—2617.42     (Subpart     E) 

Added;  interim 57982 

2619    Appendix     B     amended.. .46526, 

64984 

Appendix  D  amended 64983 

Appendix  B  corrected 65112 

Appendix  B  amended 1645,  53W 

Appendix  B  corrected 5049 

2621  Appendix  A  amended 64985 

2622  Appendix     A     amended.. .32089, 

51821 

Appendix  A  amended 1644 

2644    Appendix     A     amended.. .32090, 

51822 

Appendix  A  amended 1646 

2676.15    (c)      table      amended...32090, 

40552,  46526,  51822,  57983, 

64986 

(c)  table  amended 1646,  5382 

(c)  table  amended 8841 

Title  29 — Proposed  Rules: 

0-99  (Subtitle  A) 6301 

103 '•»' 

191 47892 

200-299  (Ch.  II) 6301 

400-499  (Ch.  IV) 6301 

500-599  (Ch.  V) 6301 

500 64216 

507 37175 

541     45824,  50302 

1625 10626 

1641 55578 

1900-1999  (Ch.  XVII) 6301 


Note  1:  Seldfoc*  pog*  numbare  indicate  1993  changat. 
Note  2:  Beldfac*  ■nlriat  indicol*  March  changat. 
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LSA— LIST  OF  CFR  SEaiONS  AFFECTED 
CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


Title  29 — Proposed  Rules — Con.        Page 

1910 32302. 

47348.  48133.  57036 

3«7, 

3096,  4«5a,  8101 

1915 57036 

3t7 

1926ZZ.ZZ..Z!1^^^^^^^^^ 

3tr 

1952 49444 

ISM 

2500-2599  (Ch.  XXV) 6301 

2510 36750 

2617 36750.  58014.  66482 

TITLE  30— MINERAL  RESOURCES 

Chapter  I — Mine  Safety  and  Health 
Administration,  Department  of 
Labor  (Ports  1—199) 

56.6000-56.6904      (Subpart      E) 
Regulation   at   56   FR   2089 

stayed  in  part  to  9-13-91 32091 

Revised;  eff.  11-1-92 46501 

56.6000    Stayed  in  part  to  10-1- 

92 46501 

56.6130  (b)  stayed  in  part  to 
10-1-92 46501 

56.6131  (a)(1)  stayed  to  10-1- 
92...„ 46501 

56.6202  (a)(1)  stayed  to  10-1- 

92 46501 

56.6304    (b)  stayed  to  10-1-92 46501 

56.6306    Stayed  to  10-1-92 46501 

56.6407    (a)  corrected 52193 

56.6501    (a)  stayed  to  10-1-92 46501 

(c)(5)  corrected 52193 

56.6902  (b)  stayed  to  10-1-92 46501 

56.6903  Stayed  to  10-1-92 46501 

56.6000—56.6904     (Subpart     E) 

Appendix  I  stayed  to  10-1- 

92 46501 

56.7055  Regulation    at    56    FR 

2096  stayed  to  9-13-91 32091 

Regulation  at  56  FR  2096 
stayed  to  11-1-91;  revised; 
eff.  11-1-91 46508 

56.7056  Regulation    at    56    PR 

2096  stayed  to  9-13-91 32091 

Regulation  at  56  FR  2096 
stayed   to    11-1-91;   revised; 

eff.  11-1-91 46508 

57.5304    Note  corrected 52193 

57.6000—57.6960  (Subchapter  E) 
Regulation   at   56   FR   2096 

stayed  in  part  to  9-13-91 32091 

Revised;  eff.  11-1-92 46508 


Page 
57.6000    Stayed  in  part  to  10-1- 

92 46508 

57.6130  (b)  stayed  in  part  to 
10-1-92 46508 

57.6131  (a)(1)  stayed  to   10-1- 

92 „ 46508 

(a)  correctly  designated 52193 

57.6202    (a)(1)  stayed  to   10-1- 

92 46508 

57.6304    (b)  stayed  to  10-1-92 46508 

57.6306    Stayed  to  10-1-92 46508 

Note  corrected 52193 

57.6330    Note  corrected 52193 

57.6501    (a)  stayed  to  10-1-92 46508 

(c)(5)  corrected 52193 

57.6902  (b)  stayed  to  10-1-92 46508 

57.6903  Stayed  to  10-1-92 46508 

57.6000—57.6960     (Subpart     E) 

Appendix  I  stayed  to  10-1- 

92 46508 

57.7055  Regulation   at   56   FR 
2104  stayed  to  9-13-91 32091 

Regulation  at  56  FR  2104 
stayed  to  11-1-91;  revised; 
eff.  11-1-91 46517 

Heading  corrected 52193 

57.7056  Regulation    at    56    FR 
2104  stayed  to  9-13-91 32091 

Regulation  at  56  FR  2104 
stayed  to    11-1-91;   revised; 

eff.  11-1-91 46517 

75.1301    (a)(2)     revised;     OMB 

number 51616 

75.1316    (a)  revised 51616 

75.1325    (b)  revised 51616 

77.215-2    (c)  revised 7471 

77.215-3    (a)  and  (b)  revised 7471 

77.216-3    (a)  revised 7471 

77.316-4    Revised 7471 

77.216-5     Revised 7472 

100.3  (c)  introductory  text  and 

(g)  revised 2970 

100.4  Revised , 2971 

Chapter  II — Minerals  Management 
Service,  Department  of  the  Interior 
(Ports  200—299) 

202  Authority       citation       re- 
vised  " ...57275 

Training  seminars 66358 

202.350—202.353     (Subpart     H) 

Added 57275 

203  Training  seminars 66358 


Note  1:  BoWfoc*  pog*  numtwn  indicot*  1993  changat. 
Note  2:  Soldfoc*  •nlriat  indicate  March  changat. 
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Page 

206    Training  seminars 66358 

206.152  (aKl)  and  (b)(l)(i)  re- 
vised  46530 

206.153  (a)(1)  revised 46530 

206.350  Revised :. 57276 

206.351  Revised 57276 

206.352  Added. 57278 

206.353  Added ,.57279 

206.354  Added 57280 

206.355  Added 57281 

206.356  Added 57283 

206.357  Added 57284 

206.358  Added 57285 

210  Authority  citation  re- 
vised  57286 

210.350  Revised 57286 

210.351  Revised 57286 

210.352  Revised 57286 

210.353  Added 57286 

210.354  Added 57286 

210.355  Added 57286 

212  Authority  citation  re- 
vised  57286 

212.50—212.52  (Subpart  B) 
Heading  revised;  authority 
citation  removed 57286 

212.350  Added 57286 

212.351  Added 57286 

250  Evaluation  of  MMS  oper- 
ating regulations 31870 

250.0  (y)  added 32098 

250.1  (c)(1),  (2),  (3).  (d)(3),  (9), 
(11),  (12),  (13)  and  (15)  re- 
vised  32098 

250.2  Amended 32098 

250.10  (a)(3)  revised;  (d)  redes- 
ignated as  (d)(1);  (d)(2) 
added 32099 

250.14    (f)  added 32099 

250.32    (a)  revised 32099 

250.34  (b)(5)  and  (8)(i)(B)  re- 
vised; (b)(9)  through  (15)  re- 
designated as  (b)(ll) 
through  (17);  new  (b)(9)  and 

(10)  added 32099 

250.40  (a)  introductory  text  re- 
vised  32099 

250.42  Introductory  text 
amended 32100 

250.43  (a)  amended 32100 

250.44  Amended 32100 

250.50—250.67       (Subpart       D) 

Heading  revised 32100 

250.70—250.87       (Subpart       E) 

Heading  revised 32100 


Page 

250.90—250.108      (Subpart      F) 

Heading  revised 32100 

250.120—250.127     (Subpart     H) 

Heading  revised 32100 

250.154    (b)(1)   redesignated   as 

(b)(l)(i);  (b)(l)(ii)  added 32100 

250.170—250.177     (Subpart     K) 

Heading  revised 32100 

250.180—250.183     (Subpart     L) 

Heading  revised 32100 

250.190    (c)  revised 32100 

250.194    (c)  added 32100 

250.250—250.297     (Subpart     P) 

Revised 32100 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  Enforce- 
ment, Department  of  the  Interior 
(Part!  700—999) 

705  Authority      citation       re- 
vised  46987 

705.3  (c)  amended 46987 

705.4  (b)(5)  amended 46987 

705.10    Revised 46988 

705.17    (a)  amended 46988 

706  Authority       citation      re- 
vised  46988 

706.4  (c)  amended 46988 

706.5  (b)(1)  and  (4)  amended 46988 

761.5    Amended 65635 

761.12    (a)(l)(ii)  corrected 38175 

780.14    (c)  amended 65635 

780.35    (b)     introductory     text 

amended 65635 

784.23    (c)  amended 65635 

785    Authority      citation       re- 
vised  65635 

785.16    Reinstated;  heading  re- 
vised; (a)  amended 65635 

800.10    Revised 59994 

800.40    (a)(3)  added 59994 

816.74    (a)  through  (d)  revised; 
(e)  redesignated  as  (h);  new 

(e),  (f )  and  (g)  added 65635 

816.81    (a)  introductory  text  re- 
vised  65635 

816.89    (d)  removed 65635 

816.100  Amended 65635 

816.101  Added 65635 

816.104  Revised 65636 

816.105  Revised 65636 

816.133    (d)  reinstated 65636 


Note  1:  keWfoc*  ^g*  numbara  Indicof*  1992  changat. 
Note  2:  Boldfoc*  •ntri*t  indicate  March  changes. 
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LSA— LIST  OF  CFR  SEaiONS  AFFECTED 
CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  30  Chapter  VII— Con.  Page 

817.74  (a)  through  (d)  revised; 
(e)  redesignated  as  (h);  new 

(e),  (f)  and  (g)  added 65636 

817.81  (a)  introductory  text  re- 
vised  65636 

901.15  (1)  added 30506 

(e)  introductory  text  amend- 
ed  32511 

901.16  (b),  (g).  (j)(l)  and  (k)  re- 
moved; (1)  and  (m)  added 30507 

(1)  and  (m)  removed 41794 

904.10    (b)(1),  (6).  (20)  and  (36) 

removed 32964 

904. 15  ( i )  added 32964 

906.15  (n)  added 33383 

906.16  (b),  (c),  (f).  (g)  and  (h) 
removed 33384 

913.15  (m)  added 37012 

(n)  added 64993 

913.16  (a)  through  (k)  re- 
moved; (1)  through  (r) 
added 64994 

914.15  (ff)  added 37015 

(gg)  added 37019 

(hh)  added 60062 

(ii)  added 64995 

(jj)  added 65000 

914.16  (f)  added 37015 

(a)  revised 37019 

(g)  added 65000 

915.15  (i)  added 56594 

915.16  Added 56594 

916.12    CFR  correction 4481 

916.15  (k)  added 46547 

916.16  (b)  added 46548 

917.15  (ii)  added 47911 

917.16  (e)  and  (f )  added 47911 

920.15  (m)  added 37851 

(o)  added 61162 

(n)  added 63659 

(p)  added;  (a)  removed 1106 

920.16  (b)  through  (g)  added 37851 

(h)  through  (n)  added 63659 

931.12    Removed 67526 

931.15  (o)  added „ 67527 

931.16  (c)  added 67527 

934.10    (a)  and  (b)  revised;  (c) 

removed 926 

934.15  (n)  added «M 

934.16  (b),  (e)  and  (f)  revised; 
(j)  and  (k)  removed;  (1) 
through  (y)  added 9X7 

935.15    (zz)  added ^ 52473 

(aaa)  added 64193 

938.15    (t)  added 55087 

Note  1:  loMhiCT  pa«*  imwb»r»  btdicat*  1993 
Note  2:  BaMfac*  antriM  Indicota  March  diangM. 


Page 

938.16    (kk)        through        (qq) 

added 55087 

943.15    (e)  added ......SMJ 

944.15  (q)  added 41803 

(r)  added 58857 

944.16  (a)  through  (g)  re- 
moved; new  (a)  through  (m) 
added 41804 

(n)  and  (o)  added 58858 

946.15    (ee)  added 37156 

948.15  (1)  added 50269 

(m)  added 58311 

948.16  (d),  (e),  (g).  (h).  (k).  (m), 
(o),  (p),  (r),  (u),  (y).  (z).  (bb), 
(ff),  (gg)  and  (11)  removed; 
(f),  (n)  and  (kk)  revised;  (nn) 
through    (zz),    (aaa),    (bbb) 

and  (ccc)  added 50269 

(ddd)  through  (iii)  added 58311 

Title  30 — Proposed  Rules:- 

1-199  (Ch.  I) **>! 

46        48720 

4g 48376,  59235 

56 48720.  67364 

SIOS 


57.. 


58.. 


.48720.67364 

S102 

500,  7900 


70  67364 

t102 

71 "."....„. 48376.  59235,  67364 

•!« 

"""". 500,7900 


72.. 
75.. 


.  67364, 

....sioS 


77         48376.  48720.  59235 

.*.'."".'.*".'.*. •'•" 

100 " 2972,9518 

201-299  (Ch.  II) - 47049 

206 64724 

865 

2 18 3 189 1 .  46396 

230 31891,  46396 

700 65716 

2065 

7c»czrzrzzrzzz"*zz'44049. 

45780,  48714.  51861.  52494.  55103 

8103 

724..................... 48924 

740""!""."" 33152, 

"38175.  42712,  46396 
761 33152, 

33170.  38175,  42712,  46396 
772 32050, 

33152.  38175,  42712,  46396 

773        45780,  55103 

778        . 45780.  55 103 

780      ......44049,52494 
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Page 

! iioa 

784        

33170. 

37194. 

40286 

,  44049. 52494 
8102 

785 

, 48714.  51861.  65716 

1 2065 

795  

1. 57376.  66003 

3975 

780 

8102 

784        J. 

8102 

816  '■■ 

44049. 

S2494. 

59904 

,  60012 

2235,  4085,  8102 

817            

33170. 

J7194. 

4028C 

,  44049.  52494.  60012 

„ 2235,  4085,  8102 

827.. 

65716 

1 

2065 

840.. 
843.. 

1 
k 

1 

45780.55103 

45780.55103 

845 

1 

51184 

846 

48924 

870.. 

T 

-.1. 

_ 50754.  57376.  66003 

3975 

872.. 

57376,  66003 

3975 

873 1 

57376.66003 

3975 

874       1. 

57376. 66003 

3975 

875.. 

57376.66003 

3975 

876 J. 

57376,66003 

1 

3975 

886        1 

.^,57376.  66003 

901.. 

i 

1 

_ 3975 

44050 

904; 1 

913                .. .  * 

51188.  55642,  65030 

31577 

914 

31093, 

37868. 

3786 

4,  47051 
.543 

916 

1 
t 

58018 

917 

30722, 

33398 

6503 

I.  67558 
3601 

918                   ..i 

61215 

920 1 

30517,55642 

925 ^ 

60077 

931 

37051, 

934. 
935. 

37870 

5524 

9.  65032 

47929,  65033,  65034 

31896, 

37871 
67559 

422 

Vg.    46588.    48720.    49856. 
2066 

943                

31094,  55643 

_ 1136 

944        

41314,  63699 

_ 2067 

948 

33399 

950 

1 
i 

31898, 

77 


Page 
..1137 


37873,  42712,  67560 


TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

Subtitle  A— Office  of  the  Secretary 
of  the  Treasury  (Part«  0—50) 

3  Heading  and  authority  cita- 
tion revised 42938 

3.30  (Subpart  C)    Added 42938 

17    Added 40788 

Chapter  II— Fiscal  Service,  Depart- 
ment of  the  Treasury  (Parts 
200—399) 

211.1    (a)  amended 56932 

Chapter  V— Office  of  Foreign  Assets 
Control  Department  of  the  Treas- 
ury (Parts  500—599) 

500.563  Heading  revised;  (c)(1) 
and  (2)  amended;  (c)(3) 
added 65992 

500.564  Amended 65993 

500.570    Added '«72 

500.612    Added - 9053 

500.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 
added 1387 

500.803    Amended »3«7 

500.808  (a)(6)(ii)  and  (c) 
amended 'W 

500.809  Revised •  1387 

500.901    Amended  (OMB 

number) *W7 

Amended  (OMB  number) 9053 

505  Authority  citation  re- 
vised  45895 

505.10    Amended 45895 

505.31    (a)(2)  and  (b)  revised 45895 

515.311    Amended 49847 

515.560  (c)(1)  revised;  (c)(5)  re- 
moved  49847 

515.563  (a)(1)  and  (2)  revised 49847 

515.564  (a)    introductory    text 

and  (1)  revised;  (c)  added 49847 

515.569  (d)  and  (e)  redesignat- 
ed as  (e)  and  (f);  new  (d) 

added 49847 

515.801    (b)(1)  amended;  (b)(2) 

and  (3)  revised;  (c)  added 138$ 

515.803    Amended I- 13«8 


Note  1:  BeldfDc*  pag«  nufflb«rt  indical*  1992  changat. 
Note  2:  Boldfoc*  •ntri**  indicate  March  changas. 
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Page 


TITLE  31  Chapter  V— Con. 

515.808  (a)(6)(iii)       and       (d) 

'     amended 1388 

515.809  Revised 1388 

515.901    Revised  (OMB 

number) 6297 

520  Authority  citation  re- 
vised  45895 

Authority  citation  revised....  1388,  6297 
520.101    (a)(3)    removed;    (a)(4) 
redesignated  as  (a)(3);  (a)(1) 

and  new  (3)  revised 45895 

520.801    (b)(1)  amended;  (b)(2) 

and  (3)  revised 1388 

(c)  added ; 1389 

520.803    Amended 1389 

520.809    Revised 1389 

520.901    Amended  (OMB 

number) 6297 

530    Removed 1389 

535.217    (b)  revised 40553 

535.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 

added 1389 

535.803    Amended 1389 

535.807    Added 1389 

535.905    Amended  (OMB 

number) i /. 6297 

545.599    Added .W. .1 32056 

550.514    Removed..Z!\.y{:. 66338 

Technical  correctioaff.. 525 

550.801  (b)(1)  amended 1389 

(b)(2)  and  (3)  revised;  (b)(6) 

amended;  (c)  added 1390 

550.802  Amended 1390 

550.806  Revised 1390 

550.807  (a)(7)(iii)  and  (c) 
amended ...1390 

550    Appendix  A  amended 37157 

Appendix  B  added 37157 

Appendix  B  amended 65994 

Appendix  A  amended 10799 

555  Authority  citation  re- 
vised  10291 

555.503     Added 10291 

553.901  (Subpart  I)    Added 10291 

560.409    Added 61373 

560.514    Added 61374 

560.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 
added 1390 

560.802  Amended 1390 

560.806  (b)(3)  amended 1390 

(d)  amended 1391 

560.807  Revised 1391 

575.806    Revised 1391 


Page 
575.901    Added  (OMB 

number) .'. 6297 

575    Appendix  A  amended 48104 

580    Added 10821 

Chapter  VIII — Office  of  International 
investment.  Department  of  the 
Treasury  (Parts  800 — 899) 

Chapter  VIII    Established 58780 

800    Added 58780 

Title  31— Proposed  Rules: 

0-50  (Subtitle  A) 7564 

91 7686 

92 7686 

100 7686 

103 10307 

200-399  (Ch.  ID 8286 

205 10102,  10951 

349 * 3870,  10748 

356 3870,  10748 

TITLE  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense  (1—399) 

25—33    (Subchapter    B)    Head- 
ing added 6199 

25    Redesignated      from      part 

280 6199 

25.100    (b)(3)  amended 6199 

25.110    (b)  amended 6199 

25.200    (a)  and  (b)  amended 6199 

25.205    Amended 6200 

25.210    Amended 6200 

25.215    Amended 6200 

25.220    (b)  amended .'. 6200 

25.225    Amended 6200 

25.300    Amended 6200 

25.305    Introductory  text. 

(c)(2),  (4)  and  (5)  amended 6200 

25.310    Amended 6200 

25.312    (c)  and  (d)  amended 6200 

25.314    (d)(l)(iv)  amended 6200 

25.320    (a)(2)    and    (b)    amend- 
ed  6200 

25.325    (a)(2)  amended 6200 

25.400    (a)    and    (b)(1)    amend- 
ed  6200 

25.405    (a)     introductory     text, 

(1)  and  (2)  amended 6200 

25.410    (b)  amended 6200 

I  25.411    (d)  and  (f)  amended 6200 


Note  1:  Beldfoc*  pag*  number*  bidicat*  1992  chongai. 
Note  2:  Beldfac*  Mitriat  indicate  March  changat. 
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Page 

25.413    Introductory  text 

amended 6200 

25.420    Amended 6200 

25.505    (a)  and  (b)  amended 6200 

25.605    (a)  amended 6200 

25.615    (a)  amended 6200 

25.620    (a)     introductory     text 

and  (b)  amended 6200 

28    Redesignated      from      part 

282 6199 

28.200    (a)  amended 6200 

28.205    (a)  amended 6200 

28.300    (a)  and  (b)  amended 6200 

33    Redesignated      from      part 

278 6199 

33.4  (a)  and  (b)  amended 6200 

33.5  Amended 6200 

33.21    (g)(2)  amended 6200 

33.24  (b)(4)  and  (e)(2)(ii) 
amended 6200 

33.25  (e)  and  (f)  amended 6200 

33.26  (c)  amended 6200 

33.30    (b),     (d)(4)     and     (f)(2) 

amended 6200 

33.32  (c)(3)  and  (g)(2)  amend- 
ed  6201 

33.36  (c)(1)  introductory  text, 
(d)(2)  introductory  text  and 
(f)(3)  amended 6201 

33.37  (a)(3).  (c)(1),  (2).  (3)  and 

(4)  amended 6201 

33.41  (b)  introductory  text, 
(d)(3),    (e)(l)(i).    (ii).    (2)(i), 

(ii).  (iii)  and  (3)  amended 6201 

33.42  (a)(2)  amended 6201 

33.43  (d)  amended 6201 

33.44  Introductory  text  and  (b) 
amended 6201 

33.50  (b)(5)  amended 6201 

33.51  (c).  (d)  and  (e)  amended 6201 

40—146  (Subchapter  B)  Redes- 
ignated as  subchapter  C 6199 

40a    Revised 66359 

93    Added;  interim. 51328 

102    Revised 3541 

150—152  (Subchapter  C)  Re- 
designated    as     subchapter 

D 6199 

154— 159a  (Subchapter  D)  Re- 
designated    as     subchapter 

E _ 6199 

155    Revised 5383 

Effective  date  cprrected 7878 

160—173  (Subchapter  E)  Re- 
designated as  subchapter 
p 6199 


Page 

162  Added 50271 

163  Removed « 43871 

174—179  (Subchapter  F)  Re- 
designated    as     subchapter 

G 6199 

185—186  (Subchapter  G)  Re- 
designated    as     subchapter 

H 6199 

Subchapter  L    Heading  added 60062 

187  Redesignated  from  part 
197;  authority  citation  re- 
vised  64481 

187.1    Amended 64481 

187.5  (d)(1)  amended 64481 

187.6  Amended 64481 

187  Enclosure  1  amended 64481 

188  Redesignated  from  part 
214;  authority  citation  re- 
vised  64481 

188.6    Amended 64481 

189  Redesignated     from    part 

235 64481 

190  Redesignated     from     part 

265 64481 

190.1    (a)  amended 64481 

190.4  (d)  amended 64481 

190.5  (a)(3)  amended 64481 

190    Appendix  amended 64482 

192    Redesignated     from     part 

301 32964 

192.1  (a)  amended 32964 

192.2  Amended 32964 

192.4  Amended 32964 

192.5  Footnote  2  amended 32964 

192.6  Footnote  3  revised 32965 

195    Redesignated     from     part 

300 : 32965 

195.3  Amended 32965 

195.5    (b)  amended 32965 

195.8  (d)(1)  amended 32965 

195.9  (b),  (c)(2)  and  (3)  amend- 
ed  32965 

195.10  (a)    introductory    text, 

(2)  and  (f )  amended 32965 

195.11  (c)  amended 32965 

197    Redesignated  as  part  187 64481 

199  Authority  citation  re- 
vised  44006,  59877 

199.2    (b)      amended...52203,      59872, 

59877 

199.4  (c)(3)(ix)        introductory 
text  amended; 
(c)(3)(ix)(A)(4).    (5),    (B)(2).' 
(C).  (g)(39)  and  (72)  revised; 
(g)(73)       redesignated       as 


Note  1:  B«ldfac*  pag*  Humbert  Indicot*  1992  chonga*. 
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80  ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  32  Chapter  I— Con.  Page 

(g)(74);  (b)(8),  (9)  and  new 

(g)(73)  added 52196 

(b)(5)(ix)(A)  and  (B)  removed; 
(a)(12).  (b)(5)(ix)  and  (6)  re- 
designated as  (a)(13).  (b)(6) 
and  (7);  new  (a)(12), 
(b)(4)(vii)  (viii).  (ix),  (6)(i) 
through  (iv)  and  (h)(5)(vi) 

added 52203 

(b)(l)(iv),  (d)(3)(vi)  introduc- 
tory text  and  (B)  revised 59872 

199.6  (b)(4)(x)(B)  introductory 
text,  (3)  introductory  text, 
iiv)  and  (vi)  revised;  note  re- 
moved; (b)(4)(x)(B)(3)(vii) 
added 52198 

(a)(6)  through  (9)  redesignat- 
ed  as   (a)(7)   through   (10); 

new  (a)(6)  added 52205 

.  (b)(l)(iii).  (4)(iv)(D),  (vii)(E), 
(x)(B)(3)(mu)  and  (c)(l)(v) 
added;  (b)(4)(iv)(B)  revised 59878 

199.7  Technical  correction 32965 

(b)(3)  and  (4)  redesignated  as 

(b)(4)  and  (5);  (a)  introduc- 
tory text.  (b)(2)(ix)  intro- 
ductory text.  (A),  new 
(b)(5)(i)  introductory  text, 
(ii)  and  (c)(2)(i)(A)  revised; 
(b)(2)(x)(D),  (3),  (5)(iii), 
(c)(l)(iii)    note    and    (i)(3) 

added 59878 

199.14    (g)(1)  revised 44006 

(g)(l)(v)(A).  (B),  (vi)(A)  and 
(B)(2)  amended;  (g)(l)(v)(C) 
added 50273 

204  Redesignated  from  part 
288;  authority  citation  re- 
vised  64482 

204.1    Amended 64482 

204.4  (c)(l)(i).    (ii),   (vii),   (viii) 

and  (ix)  amended 64482 

204.5  (f )  amended 64482 

204.6  (a)(1).   (4).   (b)(l)(v).   (2) 

and  (3)  amended 64482 

204.8  Amended 64482 

204.9  Heading  amended 64482 

204.10  Introductory  text 
amended 64482 

205  Added 64194 

210.3    (b)  revised 42939 

214    Redesignated  as  part  188 64481 

223    Added 64554 

235    Redesignated  as  part  189 64481 


Page 
247    Redesignated     from     part 

297 58179 

247.3    (c)(2)  amended 58179 

247.5    (e)  amended 58179 

247  "Appendixes  A   through  F 

amended 58179 

255    Added 41940 

265  Redesignated  as  part  190 64481 

266  Revised 36003 

271    Redesignated     from     part 

286f;  authority  citation  re- 
vised  64482 

271.2  (c)  amended 64482 

271.3  (a)  and  (b)  amended 64482 

273    Removed «1W 

275    Redesignated     from     part 

294 57984 

275.2    (b)  amended 57984 

275.4  Amended 57984 

275.5  (a)(3)  and  (b)(1)  amend- 
ed  ^ 57984 

275.7  (b)  amended 57984 

275.8  (b)  introductory  text,  (c) 

and  (f )  amended 57984 

275.9  (a)(2)(ii).   (b)(1),   (3),   (c) 

and  (d)  amended 57984 

275.10  (d)  amended 57984 

275.11  (c)  and  (d)  amended 57984 

275.12  (a),    (c)(1).    (2),    (3).    (4) 

and  (d)  amended 57984 

275.13  (c)  amended 57984 

275    Enclosure  1  amended 57984 

278    Redesignated  as  part  33 6199 

280    Redesignated  as  part  25.... 6199 

282    Redesignated  as  part  28 6199 

284  Technical  correction 31085 

285  (Subchapters  N  and  O) 
Headings  corrected;  part  285 
transferred  from  subchapter 

O  to  subchapter  N 58179 

286—299  (Subchapter  P)  Head- 
ing revised 60062 

286  Transferred  to  subchapter 

N 53M 

286a    Redesignated      as      part 

310 55631 

286b    Redesignated      as      part 

311 - 55631 

286b.7    (b)(2)  added 32966 

286c    Redesignated      as      part 

313 55631 

286d    Redesignated      as      part 

314 5i5631 

286e    Redesignated      as      part 

315 55631 


Note  1:  Beldfon  pog*  numbara  incHcot*  1993  changct. 
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1 


Page 
286f    Redesignated      as      part 

271 64482 

286i    Redesignated  as  part  293....  58179 
Correctly      redesignated      as 
293 59217 

287  Transferred  to  subchapter 

N;  heading  revised 58501 

Heading  corrected 8074 

287a    Redesignated  as  316 6074 

288  Redesignated  as  part  204 64482 

289  Redesignated  as  part  337 64482 

290  Revised 49685 

Transferred  to  subchapter  N 5388 

290.7  (c)   redesignated   as   (d); 

new  (c)  added 56932 

290  Appendix  D  added 56932 

290a    Redesignated      as      part 

317 55631 

291  Transferred  to  subchapter 

N 5388 

291a    Redesignated      as      part 

318 55631 

291b    Redesignated      as      part 

338 64482 

292  Heading  and  authority  ci- 
tation revised 55088 

Transferred  to  subchapter  N; 

heading  revised 58501 

Transferred  to  subchapter  N 5388 

292.6    (b)  revised 55088 

292.8  (a)  revised 55088 

292.9  (a)  Introductory  text, 
(b)(1)  introductory  text  and 
(d)  introductory  text  re- 
vised  55088 

292a    Correctly    designated    as 

part  319 57799 

293  Removed 51976 

Correctly    redesignated    from 

286L „ 59217 

293.4  (a)  footnote  3  and  (b) 
footnote  amended 58179 

Correctly  designated 59217 

293.5  (e)  footnote  6  amended 58179 

Correctly  designated 59217 

293.6  (e)(1)  amended 58179 

Correctly  designated 59217 

293.7  (a)(1)  thorugh  (4) 
amended , .....58180 

Correctly  designated 59217 

293  Appendices  A  through  D 
headings  amended 58180 

Correctly  designated 59217 

294  Redesignated  as  part  275 57984 

295  Added 49694 

Transferred  to  subchapter  N 5388 


PMC 

295c    Redesignated  as  320 6074 

296  Redesignated  as  part  336 64482 

297  Redesignated  as  part  247 58179 

298  Removed;  new  part  298  re- 
designated from  part  298b 58180 

298.2    (b)  amended 58180 

298.4    (i)(3)  amended 58180 

298a    Redesignated      as      part 

321 55631 

298b    Redesignated      as      part 

298 58180 

299  Transferred  to  subchapter 

N;  heading  revised 58501 

Transferred  to  subchapter  N 5388 

299a    Redesignated      as      part 

322 55631 

300—301  (Subchapter  Q)    Head- 
ing removed 31537 

300  Redesignated  as  part  195 32965 

301  Redesignated  as  part  192 32964 

310    Redesignated     from     part 

286a 55631 

Authority  citation  revised 57800 

310.1  (a)  amended 57800 

310.2  (c)  amended 57800 

310.6    (a)(2).     (c)(4)     and     (f) 

amended 57800 

310.10  (a)(1).  (b)(2).  (3)  and  (f) 
amended 57800 

310.11  (b)  amended 57800 

310.12  (a)(3)    and    (d)    amend- 
ed  57800 

310.20    (a)(2)(i)  and  (iii)  amend- 
ed  57800 

310.30  (a)(6),  (8),  (d)(1),  (f)(4). 
(h)(3)  and  (1)  amended 57800 

310.31  (a)(l)(i).        (iii)        and 
(b)(l)(ii)  amended 57800 

310.32  (b)(1)  and  (d)(2)  amend- 
ed  57800 

310.33  (e)  amended 57800 

310.40  (b)  and  (c)(3)  amended....  57800 

310.41  (e)(2)(iv),  (5).  (g)(2)  and 
(k)(7)  amended 57800 

310.43  (b)(1)  amended 57800 

310.44  (a)(3)(ii).    (iii),    (f)(l)(i) 

and  (ii)  amended 57800 

310.50  (b)(1),    (4)    and    (e)(1) 
amended 57800 

310.51  (a)(6)    and    (b)    amend- 
ed  57800 

310.52  (a)(2)  amended 57800 

310.60    (e)(4)  and  (f)(3)  amend- 
ed  57800 
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82  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  32  Chapter  I— Con.  Page 

310.61  (a).  (b)(l)(i)  and  (2) 
amended 57800 

310.62  (i)(l)(i),  (3).  (1)(1), 
(3)(iv).  (m)(l),  (n)(l),  (oKl) 

and  (3)  amended 57800 

310.63  (b)(l)(iv),  (V),  (2)(ii), 
(iii).  (3)(ii),  (iii).  (4)(iii). 
(5)(iv).  (vii),  (dKlKii).  (2), 
(f),  (g)(1)  amended;  (d)(4) 
redesignated     as     (d)(l)(iv) 

and  amended 57800 

310.64  (a)(1),  (2).  (b)(1)  and  (3) 
amended 57801 

310.72    (a)(3)  amended 57801 

310.112    (a)  and  (b)  amended 57801 

310  Appendixes  A  through  I 
amended 57801 

311  Redesignated  from  part 
286b 55631 

Heading  and  Authority  cita- 
tion revised 57801 

311.5  (b)  introductory  text 
and  (1)  amended 57801 

311.6  (a)(2)  amended 57801 

311.7  (a)  amended 57801 

312  Added 51976 

313  Redesignated     from     part 

286c 55631 

Heading  and  authority  cita- 
tion revised 57802 

313.1    Amended 57802 

314  Redesignated  from  part 
286d 65631 

Authority  citation  revised 57802 

314.1    Amended 57802 

315  Redesignated     from     part 

286e 55631 

Authority  citation  revised 57802 

315.1    Amended 57802 

316  Redesignated  from  287a; 
authority  citation  revised 6074 

316.3  Amended 6074 

316.4  Amended 6074 

316.6    (a),    (b).    (c)(1).    (3)(xvi). 

(d)(1).  (2).  (e)(2)  and  (f)(2) 
amended 6074 

317  Redesignated  from  part 
290a 55631 

Authority  citation  revised 57802 

317.6  (a)  amended 57802 

317.7  (a)  amended 57802 

317.10    (b)(1),   (e)   introductory 

text,  (1)  and  (f)(2)  amend- 
ed  57802 


Page 

318  Redesignated     from     part 
291a 55631 

Authority  citation  revised 57802 

318.1    Amended 57802 

318.4  (a)  and  (b)  amended 57802 

318.5  (b)  amended 57802 

319  Authority       citation      re- 
vised  56595 

Correctly    redesignated    from 
part  292a 57799 

319.5  (b)  and  (d)  amended;  (e) 
revised 56595 

319.7  Amended 56595 

319.8  (b)  revised 56595 

319.10  (b)  amended 56595 

319.11  (d)  amended 56595 

319.13    Revised 56595 

320  Redesignated    from    295c; 
authority  citation  revised 6074 

320.3  (a)  and  (c)  amended 6074 

320.4  (b)(1),  (2)  and  (c)(l)(iii) 
amended 6074 

320.6  (a)  amended 6074 

321  Redesignated     from     part 
298a 55631 

Authority  citation  revised 57802 

321.4    (d)(1)  and  (2)  amended 57802 

321.6    (a)(1),    (b)(2)(i)    and    (6) 

amended 57802 

321.11    (b)     introductory     text 

and  (5)  amended 57803 

321.15    (g)(1)  and  (2)  amended....  57803 

322  Redesignated     from     part 
299a 55631 

Authority  citation  revised 57803 

322.4  (b)(  1 )  amended 57803 

322.5  Amended 57803 

322.6  Amended 57803 

322.10    (b)(1)       through       (13) 

amended 57803 

323  Redesignated     from     part 

1286 57803 

Appendixes  A  tind  C  amend- 
ed  57803 

336  Redesignated     from     part 

296 64482 

336.2  (b)  amended 64482 

336.3  (b)  amended 64482 

336.4  (a)  amended 64482 

336.5  (d)  amended 64482 

336.6  Amended 64482 

337  Redesignated     from     part 

289 64482 

337.1  Amended 64482 

337.2  Revised 64482 


Note  1:  Boldfoc*  pa9*  number*  tndicot*  1993  chong**. 
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CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


ited 


Page 

338    Redesignated'   from     part 

291b 64482 

340    Added 4852 

350—399  (Subchapter  R)    Head- 
ing revised _ 31537 

Heading  corrected 60062 

350    Revised 7547 

352    Revised 31537 

362    Revised 31540 

376    Added - 65421 

Chapter  V — Department  of  the  Army 
(Parts  400—499) 

518    Revised 48932 

518.5    Amended 56010 

518.10    (c)     introductory     text 

amended;  (e)  revised 56010 

518.21  Introductory  text  re- 
vised  56010 

518.22  (b)  amended 56010 

518.24  (a)  amended;  (b)  re- 
vised  56010 

518.29    (e)  revised;  (f )  added 56010 

518.37    (d)(1)  revised 56010 

518.50    Correctly  designated ..56010 

518.54  Introductory  text  re- 
vised; (g)(1)  removed;  (g)(2) 
and  (3)  redesignated  as 
(g)(1)  and  (2) 56010 

518.60  Revised 56010 

518.61  Revised 56010 

518.85    (g)(3)  revised 56011 

518.99    (b)(2)  introductory- text, 

(3)  introductory  text  and  (c) 
amended 56011 

518  Appendix  E  amended 56011 

519  Revised 65392 

Regulation    at    56    FR    65392 

withdrawn 9501 

552.126—552.130     (Subpart     J) 

Added ., 37130 

583.1    Removed 525 

591    Removed 6677 

619  Carrier  qualification  pro- 
gram requirement  temporar- 
ily suspended 45895 

626  Suspended : 37019 

627  Suspended 37019 

Chapter  VI — Department  of  the 
Navy  (Parts  700—799) 

11   (Subpart   A)    Re- 


701.1—701 
vised... 


83 


Page 


.66574 


701.21—701.31  (Subpart  B)    Re- 
vised  66586 

701.31—701.32  (Subpart  C)    Re- 
vised  66590 

701.40—701.53  (Subpart  D)    Re- 
vised  66592 

701.117—701.120     (Subpart     G) 

Authority  citation  revised 59217 

701.119    Heading  and  (b)  head- 
ing revised;  (b)(2)  removed 59217 

(b)(5)  removed 26W 

706.2    Table  Three  amended... 37285 

Table  Four  amended 37285 

Table  Five  amended 47152.  47153 

Table  One 4855,  4938 

Table  Two  amended 4854 

Table    Three    amended...4855,    4938, 

5857 

Table  Four  amended 5858 

Table  Five  amended 4855,  5857 

719  Authority  citation  re- 
vised  57803 

719.112    Revised 57803 

720.1—720.13  (Subpart  A)  Re- 
vised  5*2* 

720.20—720.25  (Subpart  B)  Re- 
vised  5232 

725  Revised;  interim 2463 

726  Revised 55088 

750  Revised , 4722 

751  Revised 5055 

755  Revised 42232 

756  Revised 4736 

757  Revised S072 

Chapter  VII — Department  of  the  Air 
Force  (Parts  800—1099) 

806b  Authority  citation  re- 
vised  33384 

806b.l3  (b)(19)(i),  (ii)  and  (iii) 
removed;  (b)(20)  redesignat- 
ed as  (b)(19) 33384 

(b)(7)  and  (10)  revised 42939 

(b)(7)(i)  and  (10)(i)  revised 60923 

860  Removed *M0 

861  Revised 30328 

Chapter  XII— Defense  Logistics 
Agency  (Ports  1200—1299) 

1285  Revised 65423 

1286  Redesignated      as      part 

323 57803 


Note  1:  Beldfoc*  pa«« 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  32  Pw 

Chapter  XIX— Central  Intelligence 

Agency  (Partt  1900—1999) 

1904  Added 41458 

1905  Added 41459 

Title  ^2— Proposed  Rules: 

153 33218 

165 55250 

169a. 67024 

199 30360, 

30887.    41496.    48134,    48135.    57498, 

64488 

220 66381 

228      30365 

229 46259,46261 

251 59236 

293 :. 46137 

295 37873 

312 46137 

335 ~ 51M 

505 - 4387 

8066 - 50303 

TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I — Coast  Guard,  Department 
of  Transportation  (Parts  1—199) 

1    Technical  correction 41392 

1.30-1—1.30-40    (Subpart     1.30) 

Added 30252 

1.30-1    (d)(1)  correctly  revised 43701 

88    Authority  citation  revised 33385 

88.11  (a)  revised 33385 

88.12  Added 33386 

100    Temporary         regulations 

list 33708,  51980 

Temporary  regulations  list 2020 

100.35-05    Added  (temporary) 8419 

100.35-T0538    Added       (tempo- 
rary)  42940 

100.35-T0547    Added       (tempo- 
rary)  51332 

100.35-T0728    Added       (tempo- 
rary)  42941 

100.35-T0901    Added       (tempo- 
rary)  31086 

100.35-T0906    Added       (tempo- 
rary)  31073 

100.35-T0913    Added       (tempo- 
rary)  31872 

100.35-T0914    Added       (tempo- 
rary)  31875 

100.35-T0915    Added       (tempo- 
rary)  31874 


Page 

100.35-T0916  Added  (tempo- 
rary)  34022 

100.35-T1074  Added  (tempo- 
rary)  50656 

100.35.T1095  Added  (tempo- 
rary)  48105 

100.35-T9108  Added  (tempo- 
rary)  40553 

100.102  Implementation  (tem- 
porary)   29898 

100.109  Implementation  (tem- 
porary)  29899 

100.501  Implementation  (tem- 
porary)...29897,        29898,        42687, 

60062,  66788 

100.502  Implementation  (tem- 
porary)   33707 

Implementation     at     56     FR 

33707  canceled 46376 

100.504  Implementation  (tem- 
porary)  33708 

100.509  Implementation  (tem- 
porary)   30507 

100.510  Implementation '  (tem- 
porary)  33707 

100.511  Implementation  (tem- 
porary)  29897,  33708 

100.514  Implementation  (tem- 
porary)   29898 

100.1105  Implementation  (tem- 
porary)  47911 

(b)(2)  amended;  interim 51332 

110.140    (b)(3)  corrected 40360 

117.123  (b)  redesignated  as  (c); 
(a)  introductory  text  and 
new  (c)  introductory  text  re- 
vised; new  (b)  added 1392 

117.255  (a)(2)  revised  (tempo- 
rary)  35187,  49145,  59881 

(a)(2)  revised  (temporary) 3009 

(a)(2)   revised;   (a)(3)   and   (4) 

added  (temporary) 9387 

117.287    (e)  revised 38073 

(e)  corrected 43649 

117.415    (c)  revised 2841 

117.444    Added 43874 

117.545     Removed 7879 

117.561    Revised  (temporary) 30334 

117.588    Added 41460 

117.595    Revised 57491 

117.611    Revised 41461 

117.618    Revised 60064 

11T.619    Revised 41461 

117.620    Added 41462 


Note  1:  Beldfac*  pog*  nuinb«ra  indicot*  1992  changci. 
Note  2:  Beldfac*  •ntriat  indicol*  March  chong**. 
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117.627    Revised 37474 

1 17.679    Removed 57287 

117.822    (a)  revised:  (c)  added 54789 

(a)  revised , 6678 

1 17.827    Removed 36099 

1 17.838    Removed 7655 

117.867    Removed 67528 

117.881    (b)  removed 67528 

1 17.885    Removed 67528 

117.891    Removed 67528 

117.893    (a)  revised 66599 

117.899    Revised 49706 

117.911    (d)      revised      (tempo- 
rary)  57288 

117.997    (e)  added 49411 

1 17. 1039    Removed 67528 

117.1041     (b)(1)  added 41284 

117    Appendix      A      amended.. .57492, 

60064 
127    Authority      citation       re- 
vised  35819 

127.003    Revised 36819 

127.61 1    Revised 35819 

147.1114  Added 9055 

147.1115  Added 9055 

147.1116  Added 9054 

153.105  (a)(6)    and    (b)(2)    re- 
moved  61163 

154.106  Revised 35819 

154.500    (d)(3)  revised 35821 

161.114    Revised 37475 

165    Temporary         regulations 

list 33708,  51980 

Temporary  regulations  list 2020 

165. 165    Added 40251 

165.170    Added 50274 

165.204    Added 55820 

165.713    Added 30509 

165.752    Revised 36005 

Corrected ^...41284 

165.805    (a)  revised 66599 

165.T0105    Added            (tempo- 
rary)  32111 

165.T01-008    Added        (tempo- 
rary)  6790 

165.T0110    Added            (tempo- 
rary)  36004 

165.0118    Added  (temporary) 37853 

165.T0128    Added            (tempo- 
rary)  43701 

165.T01148    Addded        (tempo- 
rary)  54539 

165.T01-168    Added         (tempo- 
rary)  1 107 

Technical  correction 4366 

Note  1:  BoMfoc*  poga  iwMban  Iwdkata  1992 
Note  2:  Boiafaca  mMm  lndiiat»  March  chongM. 
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165.T01-170    Added        (tempo- 
rary)  1 107 

Technical  correction 4366 

165.T01-171    Added        (tempo- 
rary)  348 

165.T02040    Added          (tempo- 
rary)  31876 

165.T02-048    Added         (tempo- 
rary)  42944 

165.T02-049    Added         (tempo- 
rary)  42944 

165.T0512    Added            (tempo- 
rary)  65189 

165.T540    Added  (temporary) 37852 

165.T5-009    Added          (tempo- 
rary)  30508 

165.T05-010    Added         (tempo- 
rary)  49412 

165.T0552    Added            (tempo- 
rary)  63660 

165.T0786    Added            (tempo- 
rary)  42235 

165.T07121    Added          (tempo- 
rary)  65190 

165.T0801     Added  (temporary) 8266 

165.T0929    Added            (tempo- 
rary)  30335 

165.T0930    Added            (tempo- 
rary)  40251 

165.T1056    Added            (tempo- 
rary)  40250 

165.T1071    Added            (tempo- 
rary)  30334 

165.T1080    Added            (tempo- 
rary)  31086 

165.T1094    Added            (tempo- 
rary)  32111 

165.T1097    Added            (tempo- 
rary)  48106 

165.T1100    Added            (tempo- 
rary)  32112 

165.T1106    Added  (temporary 35830 

165.T1107    Added  (temporary 35831 

165.1108    (a)  corrected 40360 

165.T1110    Added  (temporary 35831 

165.T1113    Added            (tempo- 
rary)  42234 

165.T1129    Added            (tempo- 
rary)  42943 

165.T1131    Added            (tempo- 
rary)  42942 

165.T1133    Added            (tempo- 
rary)  42943 

165.T1137    Added            (tempo- 
rary)  42688 


86 


LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  33  Chapter  I — Con.  Page 

165.T1146  Added  (tempo- 
rary)  49412 

165.T1161  Added  (tempo- 
rary)  5078 

165.T1189  Added  (tempo- 
rary)  30509 

Chapter  II — Corps  of  Engineers,  De- 
partment of  the  Army  (Parts 
200—399) 

207.440    (u)  revised 10245 

242    Added 54712 

330    Revised 59134 

330.12    Amended 51838. 

334.775    Added 42528 

Chapter  IV — Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
400—499) 

402.3    (g)  revised 2471 

402.11    Revised 2471 

(b)  corrected 10522 

Title  33— Proposed  Rules: 

1-199  (Ch.  I) - 4744 

1 65786 

26 58292 

64 47930 

95 56180 

100 29916, 

31899.  32150.  37886.  56180.  63700 
734«,  10308,  10849 

110 38093 

10308 

11tZZ"Z^Z'"ZZ"Z"Z"Z"'.^'.....  32151, 
34046.  35839,  37504,  40420.  41498, 
47932,  48770,  49445,  56609,  566t0, 
63701.  66326.  66609 

1138, 

8428,  10331,  103» 

130 49006.61216 

131 49006.61216 

132 49006.61216 

137 49006,61216 

143 65786,66766 

10149 

150 M3« 

154 8708 

155 43534,  58202,  60949,  66611 

1139,  1890,  6792,  9402 

157 44051.56284. 

1243,  1854 

161 36910,  40946.  48771 

162 48773,65720 

„ 88S2 

165 36121.  37052,  55104 

1141,  10308 


Page 

173 56180 

174 56180 

175 56180 

177 56180 

179 56180 

181 56180 

183 56180 

200-399  (Ch.  II) 40446.  51868 

207 59913 

328 65964 

330 48136 

334 41500 

400-499  (Ch.  IV) 4744 

402.m. 47431 

8103 


TITLE  34— EDUCATION 

Subtitle  A— Office  of  the  Secretary, 
Department  of  Education  (Parts 
1—99) 

3    Heading  revised 65388 

3.1—3.4    Designated  as  subpart 

A 65388 

3.4    (b)  and  (e)(3)  amended 65388 

3.5—3.10  (Subpart  B)    Added 65388 

Chapter  II— Office  of  Secondary  Edu- 
cation, Department  of  Education 
(Parts  200—299) 

298.12  (a)(5)  and  (6)  redesig- 
nated as  (a)(6)  and  (7);  new 
(a)(5)  added  (efffective  date 
pending) '208 

Chapter  III— Office  of  Special  Educa- 
tion and  Rehabilitative  Services, 
Department  of  Education  (Parts 
300—399) 

301    Heading  revised  (effective 

date  pending) , 54688 

301.2  Heading.  introductory 
text,  (a),  (b)  and  (c)  amend- 
ed (effective  date  pending) 54688 

301.3  (a),  (b)  and  (c)  amended 
(effective  date  pending) 54688 

301.4  (a)  revised  (effective  date 
pending) 54688 

301.5  (c)     amended     (effective 

date  pending) 54688 

301.10  (a)(2)  and  (b)(2)  amend- 
ed (effective  date  pending) 54688 


Note  1:  Boldfoc*  pog*  numb«ra  indical*  1992  chongat. 
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Page 
301.12    Heading,    (b)    and    (c) 
amended      (effective      date 
pending) „ 54688 

301.20  Heading,  (a)  introducto- 
ry text,  (1),  (2).  (b)  and  (c) 
amended  (effective  date 
pending) 54688 

301.21  Amended  (effective  date 
pending) 54688 

301.30  (a),  (b)(1),  (2)  and  (d) 
amended  (effective  date 
pending) 54688 

301.31  (a)  and  (b)  amended  (ef- 
fective date  pending) 54688 

301.32  Amended  (effective  date 
pending) 54688 

303    Heading  revised  (effective 

date  pending) 54688 

303.1  Heading,  (a)  and  (c) 
amended  (effective  date 
pending) „ 54688 

303.4  (a)(3)  amended  (effective 

date  pending) 54688 

303.5  Amended  (effective  date 
pending) 54688 

303.7    Amended  (effective  date 

pending) 54688 

303.12    (b)  and  Note  1  amended 

(effective  date  pending) 54688 

303.16  Heading,  (a)  and  Note  2 
amended  (effective  date 
pending) 54688 

303.151  Heading,  (a)  and  (b)(4) 
amended  (effective  date 
pending) 54688 

303.180    (a)  amended  (effective 

date  pending) 54688 

303.301  (d)(2)  amended  (effec- 
tive date  pending) 54688 

303.302  Amended         (effective 

date  pending) 54688 

303.320  Note  1  amended  (effec- 
tive date  pending) 54688 

303.322  (b)(1)  amended  (effec- 
tive date  pending) 54688 

303.404  Note  2  amended  (effec- 
tive date  pending) 54688 

303.460  (b)(2)  amended  (effec- 
tive date  pending) 54688 

303.521    (c)  amended  (effective 

date  pending) 54688 

303.601  (a)(1)  amended  (effec- 
tive date  pending) 54688 

303.320    Amended        (effective 

date  pending). 54688 


Page 

303.321  (d)(2)(i)  and  (ii) 
amended;  (d)(2)(iii)  added 
(effective  date  pending) 54688 

303.360  (b)(3)(i)  and  (ii)  redes- 
ignated as  (b)(3)(ii)  and  (iii); 
new  (b)(3)(i)  added  (effec- 
tive date  pending) 54688 

303.522  (b)(4)  amended  (effec- 
tive date  pending) 54689 

304    Heading  revised  (effective 

date  pending) 54689 

304.1  Revised  (effective  date 
pending) 54689 

304.2  Revised  (effective  date 
pending) 54689 

304.3  Revised  (effective  date 
pending) 54689 

304.4  (b)    amended    (effective 

date  pending) 54689 

304.20  (a)(2)  introductory  text, 
(ii)  and  (b)(1)  revised  (effec- 
tive date  pending) 54689 

304.41    (a)    amended   (effective 

date  pending) 54689 

304.51  (a),  (b)(1),  (2)  and  (3)  re- 
vised (effective  date  pend- 
ing)  54689 

305.1    (a)  revised  (effective  date 

pending) » 54689 

305.3  (a)(2)(i).  (iv)  and  (v)  re- 
vised; (a)(2)(vi),  (vii).  (viii) 
and  (ix)  added  (effective 
date  pending) 54690 

305.10  (a)  through  (e)  amend- 
ed (effective  date  pending) 54690 

305.31    (c)(2)(v)(C)  and 

(d)(2)(iv)(C)  revised 54690 

305.40  (a)  and  (b)  amended;  (c) 
revised;  (d)  added  (effective 
date  pending) 54690 

307    Heading  revised 51584 

307.1  Heading  and  text  amend- 
ed (effective  date  pending) 51585 

.  )7.2  Heading  and  text  amend- 
ed (effective  date  pending) 51585 

307.3  Heading  amended  (effec- 
tive date  pending) 51585 

307.4  Heading  revised;  (b) 
amended;  (c)  added  (effec- 
tive date  pending) 51585 

307.10  Revised  (effective  date 
pending) 51505 

307.11  Heading,  (a)  introducto- 
ry text.  (l)(i),  (ii),  and  (iii) 
revised;   (a)(1)   introductory 


Note  1: 
Note  2: 
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TITLE  34  Chapter  III— Con. 

text,  (iv),  (2)  introductory 
text,  (i)  through  (vi).  (3). 
(b)(2).  (c)(1)  and  (3)  amend- 
ed (effective  date  pending) 51585 

307.12  (b)  introductory  text 
amended  (effective  date 
pending)... 51585 

(b)  introductory  text,  (1),  (2), 
—      (3)  and  (c)  amended  (effec- 
tive date  pending) 51586 

307.13  (a),  (b)(1).  (2),  (3),  (c)(1), 
(2),  (3),  (d)  and  (e)  amended 
(effective  date  pending) 51586 

307.14  Added  (effective  date 
pending).... 51586 

307.15  Added  (effective  date 
pending) 51586 

307.31  (b)  and  (c)  simended  (ef- 
fective date  pending) 51585 

Introductory  text  and  (a) 
amended  (effective  date 
pending) 51586 

307.33  (a)(1)  through  (4), 
(b)(2),  (3),  (4),  (8),  (9),  (c)  in- 
troductory text,  (3),  (f)(2), 
and  (g)  amended  (effective 

date  pending) 51585 

Heading  revised;  (a)(1),  (2), 
(4),  (b)(1),  (4),  (6),  (7),  (8), 
(10),  (c)(5),  (f)(1),  and  (2) 
amended  (effective  date 
pending) 51587 

307.35  Removed;  new  307.35  re- 
designated from  307.36; 
heading  and  introductory 
text  revised;  (a)  introducto- 
ry text,  (2),  (3),  (b)(5),  and 
(c)(l)(iv)  amended  (effective 

date  pending) 51587 

307.36  Redesignated  as  new 
307.35;  new  307.36  added  (ef- 
fective date  pending) 51587 

307.37  Added  (effective  date 
pending) 51589 

307.41  Introductory  text 
amended  (effective  date 
pending) 51585 

Introductory  text  amended 
(effective  date  pending) 51589 

307.42  Added  (effective  date 
pending) 51589 

309    Heading  revised  (effective 

date  pending) 54690 


Page 

309.1  Heading,  introductory 
text  and  (a)  revised  (effec- 
tive date  pending) 54690 

309.3  Introductory  text,  (a),  (c) 
and  (f)  amended;  (g)  and  (h) 
added  (effective  date  pend- 
ing)  54690 

309.4  (a)(1)  revised;  (a)(4)  re- 
moved; (a)(5)  redesignated 
as  (a)(4)  and  amended;  new 
(a)(5)  through  (9)  added  (ef- 
fective date  pending) 54690 

309.5  (b)  amended;  (c)  revised 
(effective  date  pending) 54691 

309.21  (b)(1),  (c)(2)(ii)  and 
(f)(2)(iv)  amended  (effective 
date  pending) 54691 

309.30—309.33  (Subpart  D) 
Heading  amended  (effective 
date  pending).... 54691 

309.30  (a)(1)  through  (5)  re- 
vised; (a)(6)  through  (9) 
added  (effective  date  pend- 
ing)  54691 

309.32  Added  (effective  date 
pending) ;.  54691 

309.33  Added  (effective  date 
pending) 54691 

315    Heading  revised  (effective 

date  pending) 54691 

315.1    Revised    (effective    date 

pending) 54692 

315.3  (b)(1)  revised;  (b)(4) 
amended;  (b)(5)  through  (9) 
added  (effective  date  pend- 
ing)  54692 

315.4  (c),  (d)  introductory  text, 
(1),  (2)  and  (3)  introductory 
text  revised  (effective  date 
pending) 54692 

315.10  (b)  and  (d)  amended  (ef- 
fective date  pending) 54691 

(a)  and  (c)  revised;  (e)  and  (f) 
added  (effective  date  pend- 
ing)  54692 

315.11  (a)(2)  and  (b)(2)  amend- 
ed (effective  date  pending) 54691 

315.11  (a)(1)  amended  (effec- 
tive date  pending) 54692 

315.12  (a)  introductory  text, 
(2),  (3),  (4)  and  (b)(2) 
amended  (effective  date 
pending) 54691 

315.13  (d)(2)  amended  (effec- 
tive date  pending) 54691 


Note  1:  Baldfoc*  pog*  numbar*  Indicol*  1992  chongat. 
Note  2:  telrffoc*  •ntriai  indfcat*  March  chong**. 


MARCH  1992  89 

CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


(b)    amended   (effective   date 

pending) 

315.14  Amended  (effective  date 
pending) 

315.32  (a)  introductory  text, 
(1).  (d),  (d)(2)(i),  (ii)  and  (iii) 
amended  (effective  date 
pending) 

(c)(4),  (d)(l)(iv)  and  (2)(ii) 
amended  (effective  date 
pending) 

315.33  (a)  introductory  text, 
(2)  and  (3)  amended  (effec- 
tive date  pending) 

(b)(5)  and  (c)(l)(iv)  amended 

(effective  date  pending) 

315.41    Added    (effective    date 

pending) 

316    Heading  revised  (effective 

date  pending) 

316.1    (a)  revised  (effective  date 

pending) _ 

316.3  (a),  (b),  (e)  and  (f)  re- 
vised (effective  date  pend- 
ing)  

316.4  (a)  revised  (effective  date 
pending) 

316.5  (c)  revised  (effective  date 
pending) 

316.21  (a)(2),  (b)(1),  (2).  (5),  (6) 
and  (e)(4)  revised  (effective 
date  pending) , 

316.22  (a)  revised;  (c)  added 
(effective  date  pending) 

316.30  Revised  (effective  date 
pending) 

316.31  Revised  (effective  date 
pending) 

316.32  Added  (effective  date 
pending) 

318  Revised  (effective  date 
pending) 

319  Heading  revised  (effective 
date  pending) 

319.1  Introductory  text  amend- 
ed (effective  date  pending) 

319.2  (a)  amended;  (b)  revised; 
(c)  and  (d)  added  (effective 
date  pending) 

319.3  (a)  revised  (effective  date 
pending) 

319.10  Heading  and  (a)  revised 
(effective  date  pending) 

319.11  Added  (effective  date 
pending) 


Page 
54692 
54692 

54691 

54692 

54691 
54692 
54692 
54693 
54693 

54693 
54693 
54693 

54693 
54694 
54694 
54694 
54694 
57199 
54694 
54694 
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319.20  Heading  revised:  (a)  in- 
troductory text  and  (1) 
amended  (effective  date 
pending) 54695 

319.21  (a)  and  (b)  amended  (ef- 
fective date  pending) 54695 

319.22  (b)(l)(i),  (iii),  (2)(U). 
(iv),  (vii),  (3)(v)  and  (5)(iv) 
amended  (effective  date 
pending) 54695 

319.30    (h)     revised     (effective 

date  pending) 54695 

319.33    Added    (effective    date 

pending) 54695 

320    Heading  revised  (effective 

date  pending) 54695 

320.1  Revised  (effective  date 
pending) 54695 

320.2  Amended  (effective  date 
pending) ., 54695 

320.3  Redesignated  as  320.4; 
new  320.3   added  (effective 

date  pending) 54695 

320.4  Redesignated  as  320.5; 
new  320.4  redesignated  from 
320.3  (effective  date  pend- 
ing)  54695 

(b)(1),  (4)  and  (5)  revised; 
(b)(6)  through  (9)  added  (ef- 
fective date  pending) , 5469^ 

320.5  Redesignated  from  320.4 
(effective  date  pending) 54695 

320.10    Revised  (effective  date 

pending) 54696 

320.30  (a)(2)(v)(C)  and 
(b)(2)(iv)(C)  amended  (effec- 
tive date  pending) 54696 

320.32    Added    (effective    date 

pending) 54696 

320.40  (a)   amended   (effective 

date  pending) 54696 

320.41  Added  (effective  date 
pending) 54696 

324    Heading  revised  (effective 

date  pending) 54697 

324.1  Revised  (effective  date 
pending) 54697 

324.2  (a)  and  (b)  amended  (ef- 
fective date  pending) 54697 

324.3  (b)(1).  (3)  and  (4)  revised; 
(b)(5)  through  (8)  added  (ef- 
fective date  pending) 54697 

324.4  (b)  and  (c)  amended  (ef- 
fective date  pending) 54697 
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TITLE  34  Chapter  III— Con.  Page 

324.10-324.11  (Subpart  B) 
Heading  revised  (effective 
date  pending) 54697 

324.10  Revised  (effective  date 
pending) 54697 

324.11  (a),  (b)  introductory 
text  and  (1)  amended  (effec- 
tive date  pending) 54698 

324.30  (b)     revised     (effective 

date  pending) 54698 

324.31  (a)(2)(C)  and 
(b)((2)(iv)(C)  amended:  (f) 
and    (g)    revised    (effective 

date  pending) „ 54698 

324.32  (a)(2)(v)(C)  and 
(b)(2)(iv)(C)  amended  (effec- 
tive date  pending) 54698 

324.41    Added     (effective     date 

pending) 54698 

325  Added  (effective  date 
pending) 66291 

326  Heading  revised  (effective 

date  pending) 54698 

326.1  Heading,  (a)(1),  (2)(i). 
(iii)  and  (b)  amended  (effec- 
tive date  pending) 54698 

326.3  Introductory  text,  (b)(1), 
(4)  and  (5)  revised;  (b)(6) 
through  (9)  added  (effective 

date  pending) 54698 

326.4  (c)(2)  amended  (effective 

date  pending) 54698 

326.4    (b)    and   (c)(1)    amended 

(effective  date  pending) 54699 

326.10  (a)(1),  (3),  (4)  and  (b) 
amended      (effective      date 

pending) 54698 

(a)(3)  amended  (effective  date 
pending) ...54699 

326.20  (a),  (b)(2)  and  <3) 
amended      (effective      date 

pending) 54698 

(b)(3)  amended  (effective  date 
pending) 54699 

326.30  (b)  through  (h)  amend- 
ed (effective  date  pending) 54698 

,  (b),  (i)  and  (j)  amended;  (k)  re- 
vised; (1)  added  (effective 
date  pending) 54699 

326.32    (g)    amended    (effective 

date  pending) 54698 

(a)(2)(v)(C)  and  (b)(2)(iv)(C) 
amended  (effective  date 
pending) 54699 


Page 

326.33    (g)    amended    (effective 

date  pending) 54698 

(a)(2)(v)(C)  and  (b)(2)(iv)(C) 
amended  (effective  date 
pending) 54699 

326.40    Amended  (effective  date 

pending) 54698,  54699 

326.42    Added     (effective    date 

pending) ., 54699 

327  Heading  revised  (effective 

date  pending) 54699 

327.1  Amended  (effective  date 
pending) 54699 

327.2  (a)  amended;  (c)  and  (d) 
added  (effective  date  pend- 
ing)  54699 

327.3  (b)(1),  (4)  and  (5)  revised; 
(b)(6),  (7)  and  (8)  added  (ef- 
fective date  pending) 54699 

327.4  (a)  designation  and  (b) 
removed  (effective  date 
pending) 54700 

327.10    Revised   (effective   date 

pending) 54700 

327.30  Revised  (effective  date 
pending) 54701 

327.31  (a)(2)(v)(C), 
(b)(2)(iv)(C),  (g)  introducto- 
ry text.  (2)  and  (3)  amended 
(effective  date  pending) 54701 

327.40  (b)     revised     (effective 

date  pending) 54701 

327.41  Added  (effective  date 
pending) 54701 

328  Added  (effective  date 
pending) 56457 

330  Heading  revised  (effective 

date  pending) 54701 

330.1  Revised  (effective  date 
pending) 54701 

330.2  Revised  (effective  date 
pending) 54701 

330.4    (b)     amended    (effective 

date  pending) 54701 

330.50    (b)     revised     (effective 

date  pending) 54701 

331  Heading  revised  (effective 

date  pending) 54701 

331.1  Revised  (effective  date 
pending) 54702 

331.2  Revised  (effective  date 
pending) 54702 

331.4  Heading  revised;  (b) 
amended  (effective  date 
pending) 54702 
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Page 

332.i    Revised    (effective    date 

pending) 54702 

332.2  Amended  (effective  date 
pending) 54702 

332.3  Revised  (effective  date 
pending) 54702 

332.4  (b)    amended    (effective 

date  pending) 54702 

332.10  (a)  introductory  text, 
(1).  (4).  (b)  and  (e)  amended; 
(f)  through  (i)  added  (effec- 
tive date  pending) 54702 

332.30    (b)    amended   (effective 

date  pending) 54703 

332.32    (a)(2)(v)(A), 

(b)(2)(iv)(A)  and  (f)(2)(i) 
amended  (effective  date 
pending) - 54703 

332.41    Added    (effective    date 

pending) 54703 

333    Heading  revised  (effective 

date  pending) 54703 

333.1  Revised  (effective  date 
pending) 54703 

333.2  Existing  text  designated 
as  (a);  (b)  added  (effective 

date  pending) 54703 

333.3  Heading  revised;  (a) 
through  (f)  amended;  (g) 
and    (h)    added    (effective 

date  pending) 54703 

333.4  Heading  revised  (effec- 
tive date  pending) 54703 

333.5  (a)(1)    revised    (effective 

date  pending) 54703 

333.6  (b)  and  (c)  amended  (ef- 
fective date  pending) 54703 

333.21  (d)(2)(iv)  and  (f)(1) 
amended  (effective  date 
pending) „ 54704 

333.22  (c)(2)(iii)  and  (e)(2)(iv) 
amended  (effective  date 
pending) 54704 

333.31    Added    (effective    date 

pending) 54704 

338  Heading  revised  (effective 
date  pending) 54704 

338.1    Revised    (effective    date 

pending) 54704 

338.3  Introductory  text  amend- 
ed; (b)(1).  (4)  and  (5)  re- 
vised; (b)(6)  through  (9) 
added  (effective  date  pend- 
ing)  54704 

338.4  (c)  revised  (effective  date 
pending) 54704 


Page 
338.10  (a)(2)  introductory  text, 
(i).  (ii),  (iv).  (3),  (4)  and 
(b)(ll)  amended;  (a)(2)(ii) 
revised  (effective  date  pend- 
ing)  54704 

338.20  (a)  and  (b)  amended  (ef- 
fective date  pending) 54704 

338.30  (b)  and  (c)  amended  (ef- 
fective date  pending) 54704 

338.31  (a)(2)(v)(C). 
(b)(2)(iv)(C)  and  (h)  amend- 
ed (effective  date  pending) 54704 

338.41    Added    (effective    date 

pending) 54704 

347    Added      (effective      date 

pending) 40195 

361.86    Revised 33149 

Chapter  VI— Office  of  Postsecondary 
Education,  Department  of  Educa- 
tion (Parts  600—699) 

600  Authority  citation  re- 
vised  36695 

600.30  (b)  and  (c)  redesignated 
as  (c)  and  (d);  (a)  introduc- 
tory text  revised;  new  (a)(6), 
(b),  (e)  and  (f)  added  (effec- 
tive date  pending) 36695 

OMB  number «557 

600.32    Added    (effective    date 

pending) 36696 

642.5  (b)     amended     (effective 

date  pending) 9005 

643.3  (a)(l)(iii)  amended; 
(aXlKv)  and  (vi)  added  (ef- 
fective date  pending) 9005 

643.6  (b)     amended     (effective 

date  pending) 9005 

644.3  (a)(3)  amended;  (a)(5) 
and  (6)  added  (effective  date 
pending) 9005 

644.6    (b)     amended     (effective 

date  pending) 9005 

645.3  (a)(l)(iii)  amended; 
(a)(l)(v)  and  (vi)  added  (ef- 
fective date  pending) 9005 

645.6    (b)     amended     (effective 

date  pending) 9005 

646.3  (a)(3)  amended;  (a)(5) 
and  (6)  added  (effective  date 
pending) 9005 
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TITLE  34  Chapter  VI— Con.  p>«e 

646.6  (b)     amended     (effective 

date  pending) 9005 

*^'"  652    Added       (effective       date 

pending) 10729 

668  Authority  citation  re- 
vised  61337 

668.1  (c)(4)  removed;  (c)(5) 
tlirough  (11)  redesignated  as 
(c)(4)  tlirough  (10);  (c)(3), 
new  (c)(9)  and  (10)  amend- 
ed;    (b)    revised    (effective 

date  pending) 36696 

668.2  Revised  (effective  date 
pending) 36696 

668.7  Authority  citation 
amended 36697 

(a)(4)(iv)  and  authority  cita- 
tion revised  (effective  date 
pending) 9006 

668.13    (c)(3)      and      (4)(iii)(B) 

amended;  (c)(5),  (d)(3)  and 

'   (h)  through  (k)  added  (ef- 

•     fective  date  pending) 36697 

668.15  (a)(1),  (b)  introductory 
text,  (l)(i),  (ii)  introductory 
text  and  (e)  amended;  (f)  re- 
designated as  (h);  new  (h)(1) 
revised;  (f).  (g)  and  (i)  added 

(effective  date  pending) 33338 

OMB  number 43702 

668.20  Heading  revised;  (c)(1) 
and  (2)  amended;  (c)(3) 
added  (effective  date  pend- 
ing)  36698 

668.23    (b)     revised     (effective 

date  pending) 36698 

(d)  revised  (effective  date 
pending) 66495 

668.25    Revised  (effective  date 

pending) 33341 

OMB  number 43702 

668.44  (c)  through  (f)  removed; 
(a)(3)  amended  (effective 
date  pending) 36698 

668.51—668.61  (Subpart  E)  Re- 
vised (effective  date  pend- 
ing)  61337 

668.51  (c)  introductory  text 
and  (1)  amended  (effective 
date  pending) 36698 

668.90  (a)(3)(i),  (ii)  and  (iii) 
amended;  (a)(3)(iv)  and  (v) 
added  (effective  date  pend- 
ing)  36698 


Page 

(a)(3)(iii)   amended   (effective 
date  pending) .'. 33342 

668.95  (b)(l)(ii)  amended  (ef- 
fective date  pending) 36699 

668  Appendix  A  removed  (ef- 
fective date  pending) 36698 

682    OMB  number 64703 

682.208    (e)     added     (effective 

date  pending) 48992 

682.401    (b)(  14)  added  (effective 

date  pending) 33342 

OMB  number 43702 

682.410  (c)(l)(iii)  amended  (ef- 
fective date  pending) 33342 

682.603    (c)  amended  (effective 

date  pending) 33342 

682.606  (b)(2)  amended  (effec- 
tive date  pending) 33342 

690    Technical  correction 2021 

690.2  (a)  and  (b)  redesignated 
as  (b)  and  (c)  and  amended; 
new    (a)     added    (effective 

date  pending) 56916 

690.3  (a)  introductory  text.  (1), 
(2)  and  (b)  amended  (effec- 
tive date  pending) 56916 

690.7  (a)(l)(i)  amended  (effec- 
tive date  pending) 56916 

690.13    Amended  (effective  date 

pending) 56916 

690.61  (b)(2)  amended  (effec- 
tive date  pending) 56916  . 

690.63  (a)  introductory  text, 
(3)(i),  (ii)  and  (c)  amended 
(effective  date  pending) 56916 

690.64  (c)(1)  and  (2)  introduc- 
tory text  revised  (effective 

date  pending) 56916 

690.75  (a)(3)  revised  (effective 

date  pending) 56916 

690.76  (b)     revised     (effective 

date  pending) 56916 

690.77  Nomenclature  change; 
(a)(3)  and  (b)  introductory 
text  revised  (effective  date 
pending) 56916 

690.78  (d)(3)  revised  (effective 

date  pending) 56916 

690.79  (c)      revised      (effective 

date  pending) 56917 

690.83  (a)  and  authority  cita- 
tion revised;  (b)  redesignat- 
ed as  (b)(2);  (b)(1),  (c)  and 
(d)  added  (effective  date 
pending) , 56917 
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690.84    Removed  (effective  date 

pending) 56917 

Chapter  VII — Office  of  Educational 
Research  and  Improvement,  De- 
partment of  Education  (Parts 
700—799) 

770    Revised      (effective      date 

pending) 9351 

791     Added       (effective       date 

pending) 8997 

Title  34— Proposed  Rules: 


1-99  (Subtitle  A) 

81 _ 

100-799  (Subtitle  B)., 

201 _„ 

208 ,» 

212 

222 

300 


....6205 

506 

....6205 
....2S63 
.54650 
....7300 


46670 

41266.67420 

303 j 67420 

361 4. 30620 

363 i 57778 

1 3158 

400 J 51448 

401 -...l 51448 

402 1 51448 

403 51448 

405 j 51448 

406 i 51448 

407 j 51448 

408 51448 

409 1 51448 


410 
411 
412 
413 
414 
415 
416 


51448 
51448 
51448 
51448 
51448 
51448 
51448 


421 51448 

422 1 51448 

423 , 51448 

424 i 51448 

425 1 51448,  55542 

426 1 51448.  55542 

427 51448 

428 

431 

432 

433 

434 

435 

436 

437 


.51448 
.55542 
.55542 
.55542 
.55542 
.55542 
.55542 
. 55542 


Page 

438 55542 

441 „ 55542 

460 - 55542 

461 55542 

462 55542 

463 : 55542 

464 55542 

471 55542 

472 55542 

473 55542 

474 „ .'....55542 

475 55542 

476 55542 

477 55542 

489 55542 

490 55542 

491 _ 55542 

600 63574 

664 9618 

668 63574,  66496 

682 -.'. 43978 

722 59158 

770 937* 

791 51122 

1200 55416 

TITLE  35— PANAMA  CANAL 

Chapter  1 — Panama  Canal 
Regulations  (Parts  1—299) 

60.1  (b)(8)   revised;   (b)(9)  and 

(10)  added 59882 

60.2  (b)(1)  and  (c)  revised 59882 

60.3  (f)(3)(ii)  revised..... 59882 

60.4  (a)(1)     and     (2)     revised; 
(a)(3)  added 59882 

60.6    (d)   introductory   text  re- 
vised  59882 

60.8  (b)  and  (m)  intorductory 

text  revised 59882 

60.9  ( f )  revised 59882 

60.10  (a).  (d)(4)(i)  and  (e)  re- 
vised  59883 

60.11  (c)  and  (d)  revised 59883 

60.12  (a),    (d)(3)    and    (e)    re- 
vised  59883 

60.13  (b),    (d)    and    (e)(1)    re- 
vised  59883 

60.14  (a)  revised 59884 

60.15  Revised 59884 

60.17    (b)   and   (c)   revised;   (d) 

added 59884 

101.2    (a)  and  (b)  revised 55632 

251.4    (h)  revised 40555 

251.25    Revised 40555 

251.31    (a),      (b)      introductory 

text,    (1)    and    (c)    revised; 
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TITLE  35  Chapter  1— Con.  Page 
(b)(4)  removed;  (b)(5)  redes- 
ignated   as    (b)(4)    and    re- 
vised; (e)  added 40556 

251.32    (b)  revised;  (d)  added 40556 

253.8    (b)  introductory  text  and 

(d)  revised 40556 

Title  35— Proposed  Rules: 

35 514 

101 31362 

TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chapter  I — National  Park  Service, 
Department  of  the  Interior  (Parts 
1—199) 

7.8    (b)  revised 41943 

7.83    (a)  revised 30696 

Effective  date  delayed  to  10- 

1-93 37158 

7.96    (j)  and  (k)  redesignated  as 

(k)  and  (1);  new  (j)  added 4576 

28    Revised 42790 

Chapter  II — Forest  Service,  Depart- 
ment of  Agriculture  (Parts 
200—299) 

211.6    Added;  interim 50513 

211.17    (q)  added 46550 

217.12    (a)  revised 46550 

217.19  (a)  revised 46550 

217.20  Removed 46551 

223  Authority  citation  re- 
vised  65842 

223.48  Revised 65842 

223.49  (a)  introductory  text, 
(1)  through  (4),  (c)  and  (d) 
revised;  (j)  added 36103 

223.50  Revised .36104 

(f )  revised 55823 

223.191    Added 65843 

223.203    Added 65844 

228.102    (b)(5)    removed;    (b)(3) 

and  (4)  amended 56157 

230    Added;  interim 63585 

241  Heading  and  authority  ci- 
tation revised 63463 

241.1—241.3  Designated  as  sub- 
part A 63463 

241.20—241.23       (Subpart       B) 

Added .63463 


Pace 
242    Regulation  at  55  FR  27121 
effective  date  extended  to  6- 

30-92 ; 351 

242.15    (c)  amended 351 

242.23  (n)(l)(vii)  table.  (8)(ii) 
table  and  (25)(iii)  table  cor- 
rected; (n)(14)(iii)  and  (iv) 
correctly  designated 43553 

Chapter  III — Corps  of  Engineers,  De- 
partment of  the  Army  (Parts 
300—399) 

327.30  Regulation  at  56  FR 
29587  effective  date  stayed 49706 

327.31  Regulation  at  56  FR 
29587  effective  date  stayed 49706 

Revised '. 61163 

Corrected 65190 

Chapter  VII — Library  of  Congress 
(Parts  700—799) 

704.22    Added 49414 

Chapter  XI — Architectural  and  Trans- 
portation Barriers  Compliance 
Board  (Parts  1100—1199) 

1191  Authority  citation  re- 
vised  45518 

1191    Added 35453 

1191.1    Corrected 38174 

Revised 45518 

1191  Appendix  amended.. .45518, 

\       45520,  45526 
Appendix  corrected.™ 1393,  1396 

1192  Added 45558 

Chapter  XII — National  Archives  and 
Records  Administration  (Parts 
1200—1299) 

1254  Authority  citation  re- 
vised  58312 

1254.26  (b)  and  (e)  introducto- 
ry text  revised 58312 

Title  36— Proposed  Rules: 

7  3392,  4592,  10850 

13    37262,  46589 

51 41894,54554 

62      58790.  65203 

4592 

200-299  <Ch.  II) M«3 

217 10444 

219  42300 
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242.. 


254.... 
261.... 
290.... 
296.... 
1202.. 
1228.. 
1250.. 
1254.. 
1258. 
1260.. 
1300.. 


Page 
.63702.64404 

3676 

49948 


66388 

66388 

.46259,46261 

9672 

9673 

.9672 

9672 

9676 

9677 

55416 


TITLE  37— PATENTS, 
TRADEMARKS,  AND  COPYRIGHTS 

Chapter  I — Patent  and  Trademark 
Office,  Department  of  Commerce 
(Part«  1—199) 

1.12  (a)  and  (d)  revised.-. 65151 

(d)  corrected 66670 

1.13  (b)  revised 65151 

1.14  (d)  revised 55461 

1.16  Revised 65151 

1.17  Revised 65152 

(i)(l)  revised;  (p)  added 2033 

1.18  Revised 65152 

1.19  Revised 65152 

1.20  Revised 65153 

1.21  Revised 65153 

1.24  Revised 65153 

1.26  (c)  revised 65153 

1.28  {d)(2)  revised 2033 

1.51  (b)  revised 2033 

1.52  (c)  revised 2033 

1.56  Revised 2034 

1.63  (b)(3)  and  (d)  revised 2034 

1.67  (c)  added 2034 

1.97  Revised 2034 

1.98  Revised ; 2035 

1.99  Removed 2035 

1.171    Revised 65153 

1.175    (a)(7)  revised 2035 

1.193    (c)  removed 2035 

1.291    (a)  and  (c)  revised 2035 

1.296    Revised 65153 

1.313    (b)  revised 2035 

1.362    (a),  (b)  and  (e)  revised 65154 

1.378    (a),  (b),  (c)(1).  (2)  and  (e) 

revised 65154 

1.445    (a)  revised 65154 

1.482    (a)  revised 65154 

1.492    Revised 65154 

1.555    Revised 2036 

1.651    Revised 42529 


Page 

(c)(3)  corrected 42529 

1.684    Revised - 42529 

(c)(3)  corrected 46823 

1.740    (a)(14)  revised 65155 

1.770    Revised 65155 

2.6    Revised 65155 

(a)(15),  (b)(4)  and  (8)  correct- 
ed  !. 66670 

2.120    (d)(1)  revised 46379 

(d)(1)  corrected 54917 

10.23    (c)(10)  and  (11)  revised 2036 

Chapter  II— Copyright  Office,  Library 
of  Congress  (Parts  200—299) 

201  Authority  citation  re- 
vised  38341 

Authority  citation  revised 3296 

201.17  (k)  added;  eff.  1-1-94 3296 

201.4  (d)  revised 59885 

201.5  (c)(1)    introductory    text 

and  footnote  2  amended 59885 

201.9  (b)  revised 59885 

201.10  (f)(2)  revised 59885 

201.12    (h)  revised 59885 

201.18  (e)(1)  and  (3)  amended....  59885 

201.25  Added 38341 

201.26  Added 50658 

202.1    (e)  added 6202 

202.3    (b)(4)(ii)(B).         (5)(ii)(C) 

and  (c)(2)  amended 59885 

(b)(5)(ii)(C)  and  (C)(2)  cor- 
rectly designated  as 
(b)(6)(ii)(C)  and  (c)(2); 
(b)(3)(ii),  (6)(ii),  (C),  and 
(c)(2)  footnote  6  amended 65190 

202.17  (c)(2)(ii)  amended 59885 

202.18  Added 65002 

202.19  (c)(5)  revised ^ 47403 

(f)(3)  amended 59885 

202.20  (c)(2)(vii)  introductory 
text  and  (ix)  revised; 
(c)(2)(iii)  introductory  text 
amended;  (c)(2)(xix)  added 47403 

(c)(2)(xix)  correctly  designat- 
ed  55632 

(c)(l)(iv)  re  vised 60065 

( c )( 2  )(xvii)  amended 65191 

203.6  (b)(1)  through  (4) 
amended - ..59885 

204.6    (a)  amended 59886 

211.3    (a)  revised 59886 


Note  1:  Beldfac*  p«g*  numbar*  indicate  1992  changn. 
Note  2:  Setdfoc*  •ntrto*  indicot*  March  changas. 
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96  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  37  Page 

Chapter  III — Copyright  Royalty 

Tribunal  (Parts  300—399) 

304.5    (c)(1)    through    (4)    re- 
vised  60924 

307.3    Revised 56157 

Title  37 — Proposed  Rules: 

1  37321,  40660,  41890 

2698 

10    37321,  40660.  41890 

201    31580,  32474 

202 48137 

TITLE  38— PENSIONS,  BONUSES, 
AND  VETERANS'  RELIEF 

Chapter  I — Department  of  Veterans 
Affairs  (Parts  0—99) 

1.519    (e)  amended 59218 

1.554a    Added 2M9 

3.1—3.1009     (Subpart     A)    Au- 
thority     citation      revised.. .65846, 
65849,  65851,  65853 
Authority      citation      revised.. .8268, 

10425 

3.2  (i)  added 57986 

3.3  (a)(3)  amended 57986 

3.7  (X)  authority  citation  re- 
vised; (x)(20)  and  (21) 
added 65848 

3.17    Amended 57986 

3.30  Heading,  introductory 
text,  (a)  heading,  (b)  head- 
ing, (c)  heading  and  (d) 
heading  revised;  (e)  redesig- 
nated as  (f);  new  (e)  added 10425 

3.54  (a)(3)(viii)  added;  (a)(3) 
authority  citation  revised 57986 

3.55  (b)  through  (e)  and  cross 
reference  revised 10426 

3.104  (a)  amended 65846 

Technical  correction 2320 

3.105  (a)  amended 65846 

Technical  correction 2320 

3.215  Revised 10426 

3.216  Added ^.8268 

3.272    (k)      introductory      text 

amended 65847 

3.309    (d)(3)  and  (4)(i)  revised 10426 

3.311a  (d)  removed;  heading, 
(c)  and  authority  citation  re- 
vised  51653 


Page 

(c)(1)  amended;  (d)  added:  au- 
thority citation  revised 52474 

3.342  (c)(1)  and  (2)  amended; 
(c)(3)  added 65851 

3.343  (d)  removed 10426 

3.400    (u)(3),  (4),  (v)(3),  (4)  and 

(w)  revised 10426 

3.454    (b)(1).    (2).    (c)    and    (d) 

amended 65850 

(b)(3)  added 65851 

(b)(3)  corrected 7847 

3.500  (q)  amended 65847 

3.501  (i)(l)  and  (2)  revised; 
(i)(3)  and  (4)  redesignated  as 
(i)(6)  and  (7);  new  (i)(3).  (4) 

and  (5)  added..., 65849 

(n)  added 65853 

3.551  (b)  heading  revised;  (b) 
redesignated  as  (b)(1);  (d), 
(f)  and  (g)  redesignated  as 
(f),  (g)  and  (h);  (b)(2).  (3) 
and  new  (d)  added;  (e)  and 
(h)(1)  introductory  text  re- 
vised  65849 

(c)(2),  (4),  (6)  and  (7)  removed; 
(c)(3)  and  (5)  redesignated 
as  (c)(2)  and  (3);  (a),  (b)(1), 
(c)  introductory  text,  (1), 
new  (c)(2),  (3),  (h)(2)  and  (3) 

amended 65850 

(h)  correctly  redesignated  as 

(i) 8578 

3.850—3.857    Undesignated 

center  heading  revised 65853 

3.853    Added 65853 

3.951  Existing  text  designated 
as  (b);  (a)  and  authority  ci- 
tation added 10426 

3.1612  (b)(3),  (c),  (e)(1)  and 
(2)(i)  revised;  (e)(2)(iii)  and' 
(3)    redesignated    as    (e)(3) 

and  (4) 65851 

4.17  Introductory  text  amend- 
ed;       authority        citation 

added 57985 

4.73    Table  amended 51653 

4.88a    Table  amended 10136 

4.104    Table  amended 51653 

4.124a  Table  amended;  author- 
ity citation  added 51653 

8    Authority  citation  revised 57492 

8.5  Amended;  authority  cita- 
tion added 57492 

13    Authority  citation  revised 65853 


Note  1:  Beldfac*  pog*  numban  indicate  1993  chang*». 
Note  2:  Beldfoc*  antriM  indicot*  Mardi  chonflM. 
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Page 

13.109  Heading,  (d)(5)  and  au- 
thority citation  revised 65853 

14    Authority  citation  revised 4104 

14.634  Removed;  new  14.634  re- 
designated from  14.636; 
amended;  authority  citation 
added 4104 

14.635  Removed;  new  14.635  re- 
designated from  14.637; 
amended 4'M 

14.636  Redesignated  as 
14.634 .....4104 

14.637  Redesignated  as 
14.635 4»04 

17.100  Introductory  text,  (e), 
(h),  (i)  and  (m)  removed;  (a) 
through  (d).  (f),  (g).  (j).  (k) 
and  (1)  redesignated  as  (f) 
through  (n);  new  (a) 
through  (e)  added;  new  (h), 
(k)(l)  and  (2)  amended 52475 

17.101  Redesignated  as  17.102; 

new  17.101  added 52475 

17.102  Redesignated  as  17.103; 
new  17.102  redesignated 
from  17.101 52475 

17.103  Redesignated  from 
17.102 52475 

17.123    (b)(l)(i)(A)  revised 4367 

19  Revised 4104 

20  Added 4109 

21.5820    (b)   introductory   text, 

(b)(l)(ii)(A),         (B),        (C). 
(2)(ii)(A),      (B)-    and      (C) 

amended 44008 

21.5822    (b)(l)(i).  (ii),  (2)(i)  and 

(ii)  amended 44008 

21.7076    (b)(1)  corrected 31332 

21.7138    Corrected 31332 

21.7140  (d)  correctly  designat- 
ed as  (f ) 31332 

36.4212    Nomenclature   change; 

(a)(1),  (2)  and  (3)  amended...29900, 
40792,  48736.  67196 
36.4212    Nomenclature    change; 

(a)(1).  (2)  and  (3)  amended 7656 

36.4225  Added 40559 

(d)  and  (e)  added W8 

36.4226  Added, 40560 

36.4311    Nomenclature   change; 

(a),   (b)   and   (c)   amended.. .29900. 
40792.  48736,  67196 
Nomenclature  change;  (a),  (b), 

and  (c)  amended 7656 

36.4348    Added 40561 


Page 

(d)  and  (e)  added 829 

36.4349    Added 40562 

36.4503    (a)     amended... 29900,     40793, 

48736,  67197 

(a)  amended 7656 

46    Added 55462 

Title  38— Proposed  Rules: 

1  1440,  3035,  3975 

3 30893,  40661 

'"" 1442, 

1699,  2236,  10449,  10853 

4  37053,  61216.  65874 

10450 


13  40661 

iaZIZ ; •«» 

19 4W' 

20 4"' 

21 46140 

49735,  51663,  51861.  60078 

065,  90«1 


TITLE  39— POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1—999) 

20    IMM    amended;    incorpora- 
tion by  reference 3554 

IMM  amended;  incorporation  by 

reference 9978 

111    DMM  amended;  incorpora- 
tion   by    reference...36729,    46554, 
48438,  51840.  51982,  57733, 
58859,  67569 

Corrected '519 

DMM  amended;  incorporation 
by  reference 5779,  5858, 6558 

111.2  (c)  revised 41463 

111.3  (e)  table  amended...  56013.  56015 

221  Authority  citation  re- 
vised  55823 

221.8    (a)  amended;  (c)  added 55823 

222  Authority  citation  re- 
vised  55823 

224  Authority  citation  re- 
vised  • 55823 

224.3    Revised 55823 

224.41    (b)(1)  amended 55823 

233  Heading  and  authority  ci- 
tation revised..... 55823 

Technical  correction 55157 

233.1  Heading,  (a)  introductory 
text,  (b)  and  (c)  revised; 
(a)(1).  (2)  and  (3)  amended; 
(a)(4),  (5)  and  (d)  added 55823 


Note  1:  Boldface  pog*  number*  indicate  1992  change*. 
Note  2:  Boldface  entries  indicate  March  changes. 
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TITLE  39  Chapter  I— Con.  i>a«e 
265    Authority       citation       re- 
vised  55824 

265.8  Redesignated     as     265.9; 

new  265.8  added 56934 

(e)(3)  revised 57805 

265.9  Redesignated  as  265.10; 
new  265.9  redesignated  from 
265.8 56934 

265.10  Redesignated  as  265.11; 
new  265.10  redesignated 
from  265.9 56934 

265.11  Redesignated  from 
265.10 56934 

265.10    Heading      revised;      (c) 

added 55824 

265    Appendix  A  revised 57984 

273.2  (a)(1).  (e)  introductory 
text,  (2)  and  (g)  amended 55825 

273.3  (a)(5)  amended 55825 

273.5  (b)(1),  (2)  and  (c)  intro- 
ductory text  amended 55825 

273.8    (a)(4)  amended 55825 

602.2  Revised 58859 

602.3  Revised 58859 

959.18    Amended ,„ 55825 

Title  39— Proposed  Rules: 


20.. 


..101S1 


39 32136 

71 32138 

111 „ 36750.  63895 

1702,  9402,  10M4 

265 31363,43736 

3001 42713,  55860,  56955.  66391 

TITLE  40— PROTECTION  OF 
ENVIRONMENT 

Chapter  I — Environmental  Protection 
Agency  (Parts  1—799) 

1.25    (e)  added 5323 

3.100—3.106    (Subpart    A)    Ap- 
pendix A  amended S323 

17.8    Revised 5323 

17.14    (b)  revised 5323 

22.03    Amended 5323 

22    Autliority  citation  revised 4318 

22.01    (a)(2)  revised 4318 

22.03  Amended 5323 

22.04  (a),  (b)  and  (d)(2)  revised; 
(d)(1)  amended 5324 

22.05  (c)(1)       revised;       (c)(5) 
amended 5324 

22.06  Amended 5325 

22.07  (b)  amended 5324 


Page 

22.08  Amended 5325 

22.09  (a)  amended 5325 

22.11    (d)  amended 5325 

22.16    (b)  and  (c)  amended 5325 

22.23    (b)  amended 5325 

22.27    (a)  amended 5325 

22.29  (a),  (c)  and  (d)  amended; 

(b)  revised 5325 

22.30  (a)(1),  (2)  and  (b)  amend- 
ed; (c)  and  (d)  revised 5325 

22.31  (a)  revised.. 5326 

22.32  Revised 5326 

22.34  Revised 4318 

22.43    Added .....4318 

24    Authority  citation  revised 49380 

24.01  (a)  revised;  (c)  redesig- 
nated as  (d);  new  (c)  added; 

eff .  10-28-91 49380 

24.02  (a)    revised;    eff.    10-28- 

91 49380 

24.04    (a)    revised;    eff.    10-28- 

91 49380 

24.08    Revised;  eff.  10-28-91.; 49380 

27.2    Amended 5326 

27.10  (h)  through  (1)  revised 5326 

27.14    (a)(2>and  (b)  amended .5326 

27.16    (f)(3)  revised 5326 

27.31  (a)  amended;  (b)  intro- 
ductory text  and  (c)  re- 
vised  5327 

27.35  (b)  revised 5327 

27.37  (d)  revised 5327 

27.38  (f )  and  (g)  revised 5327 

27.39  (a),  (b)(3),  (c),  (f)  and  (h) 
through  (1)  revised 5327 

27.40  Revised 5327 

27.41  Revised 5327 

27.42  Revised 5327 

27.46    (c)  and  (e)  revised 5327 

27.48    Revised 5328 

35.1 15    (i)  revised 8074 

35.2010    Deviation  from  rule 47403 

47    Added;  interim 8390 

51    Authority  citation  revised 42219 

51.100    (s)  added 3945 

51.165  (a)(l)(xix)  revised 3946 

51.166  (b)(29)  revised 3946 

51  Appendix       V       amended...42219, 

57288 

Appendix  M  amended 65435 

Appendix  S  amended 3946 

52  State  implementation  plan 
determinations...52476,  54789, 

65441 
Authority  delegation  notice 67197 


Note  1:  Boldface  page  numbars  indicate  1992  chongai. 
Note  2:  Boldfac*  •nirin  indicate  March  chang*(. 
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Page 

.52.21    (b)(30)  revised 3944 

52.24    (f)(18)  revised 3946 

52.50    (c)(53)  added .....32514 

52.63    Added 32514 

52.120    (c)(67)  added 355 

(c)(68)  added 8271 

52.136  Removed 8271 

52.137  Removed 8271 

52.145    (d)  added 50186 

52.220    (c)(184)  added 41285 

(c)(183)         and         (184)(i)(B) 

added 10138 

52.370    (c)(58)  added 52210 

52.370    (c)(61)  added 10140 

52.420    (c)(43)  added 353 

52.520    (c)(72)  added 51984 

(c)(73)  added 7552 

52.531    Added 51984 

52.720    (c)(83)  added 10142 

52.741    (z)(2)  added 33712 

(z)(3)  added 33714 

(z)(l)  amended;  (z)(4)  added 58503 

(a)(3)  amended 3946 

(z)(3)  revised..- 7550 

52.770    (c)(87)  added 8086 

52.777     (c)(2)  added 8086 

52.820    (c)(54)  added 56159 

(c)(55)  added 60925 

(c)(56)  added 2473 

52.970    (c)(58)  added .....8076 

52.1020    (c)(30)  added 3948 

52.1031    Table  amended 394S 

52.1120    (c)(91)  added 50660 

52.1167    Table  amended 50660 

52.1320    (c)(78)  added 33715 

(c)(76)  added 8077 

52.1420    (c)(38)  added 30336 

(c)(39)  added 50516 

52.1520    (c)(41)  added „ 40253 

(c)(44)  added 64704 

52.1525    Table  amended 40253 

52.1570    (c)(48)  added 50518 

52.1605    Table  amended 50518 

52.1620    (c)(43)  added 32512 

(c)( 44)  added 57494 

52.1623    Removed 57495 

52.1639    Revised - 38074 

52.1670    (c)(83)  added 37477 

52.1675    (h)  revised „ 37477 

52.1683    Revised 41463 

52.1870    (c)(68)  added 3013 

52.1920    (c)(41)  added 33171 

(c)(40)  added 37654 

(c)(42)  added 8080 


Page 

52.1970    (c)(87)  added 36007 

(c)(85)  and  (91)  added 46556 

52.1977    Added 36007 

Revised 46556 

52.2070    (c)(37)  added 49415 

(c)(38)  added 50515 

Clarification 4367 

52.2081    Table  amended....49415.  50515 

Clarification 4367 

52.2120    (c)(34)  added 4160 

52.2i26    Added 4161 

52.2220    (c)(104)  added 45897 

52.2270    (c)(69)  added 40256 

(c)(75)  added 46119 

52.2301    Added 40257 

52.2420    (c)(93)  added 56160 

(c)(77)  removed 3011 

(c)(95)  added 8082 

(c)(96)  added 9389 

52.2423    (h)  added 3011 

52.2570    (c)(60)  added 56469 

57.103    (p)         removed:         (q) 
through  (X)  redesignated  as 

(p)  through  (w) 5328 

57.806    (a)(2)  revised 5328 

57.809    (c)(2)  amended ~ 5328 

58    Appendix  D  amended 64483 

60  Authority     delegation     no- 
tices...50518.    55826.    59886,    63875. 

65994 

Authority  delegation  notices 5388 

60.4    (c)  table  corrected 41391 

(b)(H),  (U).  (W),  (EE),  (OO) 

and  (UU)  revised 1226 

60.539    (h)(1)  and  (3)  amended; 

(h)(2)  revised 5328 

61  Guidance 46380 

Authority  delegation  notices.. .50518, 

55826, 63875,  65994 

Authority  delegation  notices 5388 

61.4    (b)(H),     (U).     (W).     (EE), 

(OO)  and  (UU)  revised 1226 

61.109    Existing  text  designated 

as  (a);  (b)  added 37160 

61.122    Revised 65943 

61.126    Revised 65943 

61.130  Heading  revised;  (c)  and 

(d)  added 47406 

61.131  Amended 47407 

61.139    Revised 47407 

61.220    Text  designated  as  (a); 

(b)  added 67542 

61.359     Added 8016 

62  Authority  citation  revised 4738 


Note  1:  Boldfoc*  poga  numbari  indicol*  1992  chongas. 
Note  2:  BoMIqc*  •nlil**  indkot*  March  chongat. 
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TITLE  40  Chapter  I — Con.  Page 

62.3911    Undesignated    heading 

and  section  added 56321 

62.4176    Undesignated    heading 

and  section  added 56321 

62.6355    Undesignated    heading 

and  section  added 56321 

62.6911    Undesignated    heading 

and  section  added 56321 

62.8350    (b)(7)  added 47M 

62.8353    (c)  revised 4738 

66.3  (g)  through  (1)  redesignat- 
ed as  (h)  through  (m);  new 

(g)  added 53W 

66.6    (b)  revised 5329 

66.72    (a)  amended 5329 

66.81    (b)  amended;  (c)  revised 5329 

66.95    (c)  amended 5329 

73    Added 65601 

80  Program  extension 46119.  57986 

Authority  citation  revised 64710 

80.2    (cc)  and  (dd)  added 64710 

80.27  (a)  table  amended 37022 

(a)(1)  introductory  text,  re- 
moved; (a)  introductory  text 
redesignated  as  (a)(1)  intro- 
ductory text  and  revised; 
(a)(2)  introductory  text  and 

(d)  revised 64710 

80.28  (b)(1).  (3),  (c)(1).  (4). 
(d)(1).  (4).  (e)(1),  (2),  (5). 
(f)(1),  (2)  and  (4)  revised; 
(g)(8)  added 64711 

81  Attainment  status  designa- 
tions corrected 37654 

Authority  citation  revised 56709 

81.38    Amended 37289 

81.53    Amended 37289 

81.132    Amended 37289 

81.134    Amended 37289 

81.137    Amended 37289 

81.300  Revised 56709 

81.301  Amended 56709 

81.302  Amended 56711 

81.303  Amended 56714 

81.304  Amended 56721 

81.305  Amended 56722 

81.306  Amended 56732 

81.307  Amended 56736 

81.308  Amended 56738 

81.309  Amended 56738 

81.310  Amended 56739 

81.311  Amended 37288.  56741 

81.312  Amended 56746 

81.313  Amended 56746 

81.314  Amended 56749 


Page 

81.315  Amended 56753 

81.316  Amended 56756 

81.317  Amended 56760 

81.318  Amen<?ed 56763 

81.319  Amended 56769 

81.320  Amended 56771 

81.321  Amended 56773 

81.322  Amended 56774.  63466 

81.323  Amended - 56776 

81.324  Amended 56779 

81.325  Amended 56783 

81.326  Amended 56786 

81.327  Amended 56790 

81.328  Amended - 56794 

81.329  Amended 56797 

81.330  Amended 56799 

81.331  Amended 56800 

81.332  Amended 56802 

81.333  Amended 56804 

81.334  Amended 56806.  66600 

81.335  Amended 56809 

8 1 .336  Amended 5681 1 

81.337  Amended 56815 

81.338  Amended 56817 

81.339  Amended ...:..  56820 

81.340  Amended 43874.  56823 

81.341  Amended 56825 

81.342  Amended « 56825 

81.343  Amended 56827 

81.344  Amended 46119.  56831 

81.345  Amended ; 56839 

81.346  Amended 56841 

81.347  Amended 56841 

81.348  Amended 56846 

81.349  Amended 56848 

81.350  Amended 56850 

Amended 3015 

81.351  Amended 56853 

81.352  Amended 56854 

81.353  Amended 56854 

81.354  Amended - 56855 

81.355  Amended 56855 

81.356  Amended 56858 

82    Authority  citation  revised 67371 

82.4  (e)  added 67371 

82.5  (c).  (d)  and  (e)  revised 67371 

82.6  (c).  (d)  and  (e)  revised 67372 

82.9    (d)(3)  corrected 30873 

82.13    (h)  revised 67372 

82    Appendixes  A,  B,  D  and  E 

removed;  Appendix  C  redes- 
ignated as  Appendix  D;  new 
Appendixes  A  through  C 
and  E  added 67372 


Note  1:  Boldfoc*  pag*  number*  indical*  1992  chongat. 
Note  2:  Beldfac*  •nlri»  indicat*  March  changes. 
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85.1807  (a)(6).  (o)(2),  (q)(l), 
(4).  (5),  (t)(l).  (2),  (U)(l), 
(3)(iv).  (4),  (5).  (v)(l).  (2), 
(w)(l),  (2).  (3),  (z)(l)  and  (2) 
revised;  (o)(3).  (x)  and 
(aa)(l)  amended 5329 

85.1808  (d)  revised 5330 

86    Authority  citation  revised 64711 

86.091-11    (a)(lKiv)(A)    revised; 

( a )(l)(iv)(B)  removed 64711 

86.091-23    (c)(2)(ii)  added 64711 

86.093-11    Added 64711 

86.614-84  (b)(5),  (o)(2).  (s)(l), 
(2),  (t)(l).  (3)(iv).  (4),  (5). 
(u)(2).  (5).  (V)(l).  (2),  (w)(l) 
through  (4);  (z)(l)  and  (2) 
revised;      (o)(3).      (x)      and 

(aa)(l)  amended 5330 

86.615-84    (d)  revised 5332 

86.1014-84  (b)(5),  (o)(2),  (s)(l), 
(2)  introductory  text,  (i), 
(ii),  (t)(l),  <3)(iv),  (4),  (5), 
(u)(2),  (v)(l),  (2),  (w)(l) 
through  (4).  (x)(l),  (z)(l) 
and  (2)  revised;  (o)(3),  (x)(2) 

and  (aa)(l)  amended 5332 

86.1015-84    (d)  revised 5333 

86.1105-87    (c)  and  (d)  revised; 

(e)  added 64712 

86.1115-87  (b)(5),  (o)(2),  (s)(l), 
(2).  (t)(l).  (3)(iv).  (4),  (5), 
(u)(l),  (2).  (v)(l)  through 
(4),  (y)(l)  and  (2)  revised; 
(o)(3),  (w)  and  (z)(l)  amend- 
ed  5333 

86.1116-87    (d)  revised 5334 

114.10  Amended 5334 

114.11  (c)  removed;  (a)  and  (b) 
redesignated  as  (b)  and  (c); 
new  (a)  added;  new  (b), 
(c)(4)  and  (d)  revised 5334 

122.26    (e)(1)  amended; 

(e)(2)(iv)  and  (6)  revised 56554 

123.64    (b)(3)(iiKB)  revised 5335 

124.2    Amended 5335 

124.19  (a)  introductory  text 
and  (c)  amended;  (a)(2),  (b), 
(d)  introductory  text,  (e), 
(f)(l)(i),  (ii)  and  (iii)  revised; 

(g)  added 5335 

124.72    Amended 5335 

124.74  (b)(1)  amended 5336 

124.75  (b)  amended 5336 

124.78    (a)(2)  amended 5336 

124.89    (b)(1)  and  (2)  revised 5336 


Page 

124.90  (a)  and  (c)  amended;  (b) 
introductory  text  and  (d)  re- 
vised  .5336 

124.91  (a)(1)  introductory  text 
and  (g)  amended;  (a)(l)(ii), 
(3),'(b),  (c)(1),  (2),  (d),  (e), 
(f),  and  (h)  revised;  (i) 
added 5336 

124.115    Amended 5337 

124.124  Amended 5337 

124.125  Revised 5337 

124.126  Revised 5337 

124.127  Revised 5337 

124.128  Revised 5337 

124    Appendix  A  amended 5337,5338 

131.3  (j)  revised;  (k)  and  (1) 
added 64893 

131.4  Revised 64893 

131.5  (a)  through  (e)  redesig- 
nated as  (a)(1)  through  (5); 
introductory  text  designated 
as  (a)  introductory  text;  (b) 
added 64894 

131.7  Added 64894 

131.8  Added 64895 

136.3  (b)  amended 43702 

Table  lA.  Table  IB,  Table  IC, 

Table  ID,  Table  IE.  (b),  (c), 

(d)  and  (e)  revised 50759 

141.2  Regulation  at  56  FR 
26547  effective  date  correct- 
ed to  12-7-92 32113 

141.4  Technical  correction 61287 

141.6  (a)  revised;  (g)  added 30274 

141.11  ( b )  introductory  text  re- 
vised; eff.  7-30-92 30274 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 32113 

141.12  Table  amended 30274 

141.21    (f)(7)     redesignated    as 

(f)(8);  new  (f)(7)  added 1852 

141.23  (a)(4)(i)  introductory 
text,  (i)(l).  (k)  (1)  table.  (2), 
(4)  table  and  (5)(ii)  table  re- 
vised; (1)  through  (q)  added; 

eff.  7-30-92 30274 

141.24  (e),  (f),  (g)  introductory 
text,  (h)(8),  (12)(iv).  (v),  (vii) 
and  (13)(i)  revised;  (g)(8) 
and  (h)(19)  added;  effective 
7-30-92 30277 

141.32  (e)(16),  (25)  through 
(27)  and  (46)  added;  effec- 
tive 1-1-93 30280 


Note  1:  Boldfac*  pog*  numbert  indicate  1992  changet. 
Note  2:  Beldfoc*  anlriet  indicate  March  changes. 


102  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  40  Chapter  I— Con.  Page 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 32113 

141.50  (a)(15).    (b)(4),    (5)    and 

(6)  added;  effective  1-1-93 30280 

141.51  (b)(3)  added;  effective 
1-1-93 30280 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 32113 

141.61  (c)(2).  (3)  table.  (4)  table 
and  (16)  table  amended;  eff. 
1-1-93 30280 

141.62  (b)(1)   revised  eff.   7-1- 

91;  (b)(3)  added  eff.  1-1-93 30280 

141.80  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92;  (a)(2)  correct- 
ed  32113 

141.81  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.82  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.83  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.84  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.85  Regulation  at  56  FR 
■26548  effective  date  correct- 
ed to  12-7-92 32113 

141.86  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91:  (b)(2)  correct- 
ed  32113 

141.87  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.88  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.89  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 32113 

141.90  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 32113 

141.91  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 32113 


Pace 

142.14  Regulation  at  56  PR 
26562  effective  date  correct- 
ed to  7-7-91 32113 

142.15  Regulation    at    56    PR 

26562  effective  date  correct- 
ed to  7-7-91 32113 

142.16  Regulation    at    56    PR 

26563  effective  date  correct- 
ed to  7-7-91 32113 

142.19  Regulation  at  56  FR 
26563  effective  date  correct- 
ed to  12-7-92 32113 

142.57    (b)  revised;  effective  7- 

30-92 30281 

142.62  Regulation  at  56  FR 
26563  effective  date  correct- 
ed to  12-7-92 32113 

142.63  Technical  correction 61287 

143.4    (b)(12)  and  (13)  revised; 

effective  7-30-92 30281 

146    Test  program  approval 1109 

147.750  Added 41072 

147.751  (a)  revised 41072 

147.753  Heading  revised 41072 

147.754  Removed 41072 

147.755  Removed 41072 

148.1  (d)  revised 8088 

148.10    Table  A  amended 8088 

164.2  (c)  revised;  (g)  through 
(j)  redesignated  as  (h) 
through  (k);  new  (g)  added 5342 

164.4    (a),  (c)  and  (d)  revised 5342 

164.6  (b)  amended 5342 

164.7  Revised 1 5342 

164.20  (c)  amended 5342 

164.31    (c)  amended 5342 

164.40    (e)  revised 5342 

164.60    (c)  amended 5343 

164.81    (f)  amended 5343 

164.90    (b)  amended 5343 

164.100  Revised 5343 

164.101  (a)(1)  and  (b)  amend- 
ed; (c)  revised 5343 

164.102  (c)  revised 5343 

164.103  Revised 5343 

164.110  (a)  amended;  (c)  re- 
vised  5343 

164.111  Amended 5344 

164.121  (j)(3)  and  (4)  revised 5344 

164.122  (a)  and  (b)  amended 5344 

164.123  (a)  revised;  (b)  amend- 
ed  5344 

180  Authority  citation  re- 
vised  3298 

180.1    (h)  table  amended 644, 1647 


Note  1:  Boldface  pog*  numbert  indicate  1992  change*. 
Note  2:  Boldface  enlriet  indicate  March  changes. 
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Page 

180.3    (d)(14)  added 1649 

180.34    (f)(9)(ix)  revised 1648 

180.284  Revised. 63468 

180.285  Introductory    text    re- 
vised  51842 

180.342    (c)  redesignated  as  (d); 

new  (c)  added 41465 

180.356    (a)  table  amended;  (c) 

removed 63468 

180.407  Revised. 1650 

(c)  added 5390 

180.408  (a)  table  amended 40258 

(b)  table  amended 65003 

180.428    (b)  table  corrected 40258 

180.430    Revised 42531 

180.434    Table  amended 29902 

180.443    (a)  table  amended 4370 

180.449    Revised 65004 

180.456    Added 8844 

180.458  Added 3298 

180.459  Added 8845 

180.1001    (d)  table  amended 41464 

(d)  table  amended 8842 

180.1042    Table  corrected 65002 

180.1104  Added 32515 

180.1105  Added 32515 

180.1 106  Added 41466 

185.1000    (c)  added 10293 

185.4000    (b)  table  amended 65003 

186.300    Revised 65004 

186.750    Introductory    text    re- 
vised  51842 

186.1075    Added 3298 

186.4000    (b)  table  amended 40259 

(b)  table  amended 65003 


209.3 
209.14 

ed. 
209.17 
209.19 

ed. 
209.24 
209.27 
209.30 
209.31 


(k)  revised 5344 

(b)  revised;   (c)  amend- 

5344 

Amended 5344 

(b)  revised;  (c)  amend- 

5344 

(a)  and  (c)  amended 5345 

(a),  (c)  and  (d)  revised 5345 

(b)  revised 5345 

(a),  (c)(4),  (d)  and  (e)  re- 


vised. 


.5345 


209.32  Revised 5345 

209.33  Revised 5345 

209.34  Revised 5345 

209.35  Revised 5344 

209.36  (a)  amended 5346 

222.12    (a),   (bK4),   (O,  (e)  and 

(f)  revised 5346 

223.4    (d)  amended 5346 


228.12    (a)(3)  amended;  (b)(85) 

added 47414 

(b)(91)  added 2039 

(a)(3)  amended 48110 

233.53    (c)(3)(ii)(B)  amended 5346 

248    I»rocurement  guidelines 43702 

252  Procurement  guidelines 43702 

253  Procurement  guidelines 43703 

257    Authority      ciattion       re- 
vised  51016 

257.1  (c)(10)  added 51016 

257.2  Amended 51016 

257  Appendix  I  revised 51016 

258  Added;  eff.  10-9-93 51016 

258.70—258.72       (Subpart       G) 

Added;  eff.  4-9-94 51016 

260.10    Amended - 66368 

Amended;  eff.  7-29-92 3486 

261    Hazardous   waste   identifi- 
cation and  listing 41072 

Petition  denied 41944 

Regulation  at  55  PR  38058  re- 
moved  58312 

261.2  (d)(3)   and   (4)   correctly 
designated    as     (d)(4)     and 

(5) 32688 

(d)(2)  revised 42512 

261.3  (c)(2)(ii)(B)  amended 32692 

(c)(2)(ii)(C)  added 41176 

(c)(2)(ii)(B)  correctly  desig- 
nated  42512 

Revised 7632 

261.4  (a)(9)  revised 30195 

(a)(ll)  added 41177 

261.6    (a)(2)    introductory   text 

and  (ii)  amended 32692 

261.11    (a)(3)  introductory  text 

revised '* 

261.35    (b)  revised 30195 

261  Appendix     IX     amended.. .41289, 

67000.  67207 

262  Authority       citation       re- 
vised  43705 

262.34    (a)(3)  through  (5)  redes- 
ignated as  (2)  through  (4); 

(a)(1)  revised 30195 

262.53    (b)  revised 43705 

262.56    (b)  revised 43705 

264.13    (a)(1)  revised 8088 

264.15    (b)(4)  revised;  eff.  7-29- 

92 3486 

264.19    Added;  eff.  7-29-92 3486 

264.73    (b)(6)  revised;  eff.  7-29- 

92 : 3W 


Note  1:  Beldfoc*  pog*  numban  indicat*  1993  changat. 
Note  2:  BoMfoc*  an*ri«t  indical*  March  changat. 
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TITLE  40  Chapter  I— Con.  Page 
264.147    (a)(2)  revised;  ( b )  intro- 
ductory text  amended 30200 

264.221  (c)  and  (d)  revised;  (f). 
(g)  and  (h)  redesignated  as 
(g).  (h)  and  (i);  new  (f) 
added;  eff.  7-29-92 3487 

264.222  Added;  eff.  7-29-92 3487 

264.223  Added;  eff.  7-29-92 3488 

264.226    (d)    added;    eff.    7-29- 

92 3488 

264.228  (b)(2)  and  (3)  redesig- 
nated as  (b)(3)  and  (4);  new 
(b)(2)  added;  eff.  7-29-92 3488 

264.251  (c)  through  (g)  redesig- 
nated as  (g)  through  (k); 
new  (c)  through  (f)  added; 

eff.  7-29-92 3488 

264.252  Added;  eff.  7-29-92 3489 

264.253  Added;  eff.  7-29-92 3489 

264.254  (c)    added;    eff.    7-29- 

92 3489 

264.301  (c)  and  (d)  revised;  (f) 
through  (k)  redesignated  as 
(g)  through  (1);  new  (f) 
added;  eff.  7-29-92 3489 

264.302  Added;  eff.  7-29-92 3490 

264.303  (c)    added;    eff.    7-29- 

92 : 3490 

264.304  Added;  eff.  7-29-92 3491 

264.310  (b)(3).  (4)  and  (5)  re- 
designated as  (b)(4),  (5)  and 

(6);  new  (b)(3)  added;  eff.  7- 

29-92 3491 

264.570—264.575     (Subpart     W) 

Revised 30196 

264.573    (a)(4)  revised 5861 

265  Authority  citation  re- 
vised  3491 

265.13     (a)(1)  revised 8088 

265.15    (b)(4)  revised;  eff.  7-29- 

92 3491 

265.19    Added;  eff.  7-29-92 3491 

265.73    (b)(6)  revised;  eff.  7-29- 

92 3492 

265.91    (a)(3)  added 66369 

265.112  (d)(2)  revised 42512 

265.113  (a)  introductory  text 
and  (b)  introductory  text 
amended 42512 

265.147    (a)(2)  revised 30200 

(a)(l)(i)     and     (ii)     correctly 
added 47912 

265.221  Heading,  (a)  and  (c)  re- 
vised; (f)  and  (g)  redesignat- 


Page 
ed  from  265.222  (a)  and  (b); 
eff.  7-29-92 3492 

265.222  Heading  revised;  (a) 
and  (b)  redesignated  jis 
265.221  (f)  and  (g);  new  (a) 
through  (c)  added;  eff.  7-29- 

92 3492 

265.223  Added;  eff.  7-29-92 3492 

265.226    Heading     revised;     (b) 

added;  eff.  7-29-92 3493 

265.228  (b)(2)  and  (3)  redesig- 
nated as  (b)(3)  and  (4);  new 
(b)(2)  added;  eff.  7-29-92..f 3493 

265.254  Revised;  eff.  7-29-92 3493 

265.255  Added;  eff.  7-29-92 3493 

265.259  Added;  eff.  7-29-92 3494 

265.260  Added;  eff.  7-29-92 3494 

265.301  Heading,  (a)  and  (c)  re- 
vised; eff.  7-29-92 3494 

265.302  Heading  revised;  (a), 
(b)  and  (c)  added;  eff.  7-29- 

92 3494 

265.303  Added;  eff.  7-29-92 3494 

265.304  Added;  eff.  7-29-92 3495 

265.310  (b)(2),  (3)  and  (4)  re- 
designated as  (b)(3),  (4)  and 

(5);  new  (b)(2)  added;  eff.  7- 

29-92 3495 

265.370    Amended 32692 

265.440    (a)  revised 30198 

265.443  (b)(2)(ii)  redesignated 
as  (iii);  new  (b)(2)(ii)  added; 
(m)  introductory  text  and 
(1)  introductory  text  re- 
vised; (m)(3)  amended 30198 

(a)(4)  revised 5861 

266.40    (c)  and  (d)  amended 32692 

Corrected 42512 

266.100  (b)(2)  and  (3)  correct- 
ed  «..  32688 

(a)  amended;  (c)(1)  introduc- 
tory text,  (ii),  (2)(i)  and  (ii) 
revised;      (c)(3)      and      (f) 

added 42513 

(a)  revised 43877 

266.102  (b)(1),  (e)(4)(i)(C), 
(e)(6)  introductory  text, 
(i)(B)(i)(u),  (2),  (ii)  intro- 
ductory text,  (B)(2)  and 
(iv)(B)  corrected; 
(d)(4)(iii)(D)  correctly  redes- 
ignated as  (d)(4)(iv) 32688 

(e)(4)(ii)(C)(i),  (2),  (3), 
(iii)(C)(i)  and  (2)  correctly 
designated 42512 


Note  1:  Boldloc*  pog*  numban  irtdical*  1992  chongai. 
Note  2:  Beldfoc*  •nlriai  indicate  March  changat. 
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(a)  revised 8089 

268.42    Table  2  amended 41177 

Table  2  amended 8089 

270.1    (b)  amended 32692 

270.4    (a)  revised;  eff.  7-29-92 3495 

270.17  (b)  introductory  text  re- 
vised; (b)(2)  and  (3)  redesig- 
nated as  (b)(6)  and  (7);  new 
(b)(2)    through    (5)    added; 

eff.  7-29-92 3495 

270.18  (c)  introductory  text, 
(1)  and  (d)  revised;  eff.  7-29- 

92 3496 

270.21  (b)  introductory  text, 
(1)  and  (c)  revised;  eff.  7-29-  -. 

92 3496 

270.22  Redesignated  as  270.26; 
heading  revised;  (c)  intro- 
ductory text  and  (14) 
through  (16)  amended 30198 

(a)(2)(ii)(B).    (C),   (5)(vii).    (6) 

and  (b)(1)  corrected 32692 

270.26    Redesignated  from 

270.22;  heading  revised;  (c) 
introductory  text  and   (14) 

through  (16)  amended 30198 

270.42  (g)(1)  introductory  text, 
(i),  (iv)  and  appendix  I  cor- 
rected; (c)(l)(iv)  revised 32692 

Appendix  I  added;  eff.  7-29- 

92 3496 

270.66  (b)(1).  (4),  (c)(2)(i),  (ii). 
(3)(vi),   (vii),   (f)(3)  and  (8) 

corrected 32692 

270.73    (f )  and  (g)  corrected 32692 

Corrected 42512 

271  State  hazardous  waste 
management  program  au- 
thorizations;        correction.. .30336, 

37291,  51762 
State   hazardous  waste   man- 
agement program  authoriza- 
tions...32328,   33206,    33717,    33866, 
35831,  36010,  37290,  41958. 
42944,  47153.  47675.  57593. 
60926 
State   hazardous  waste   man- 
agement program  authoriza- 
tions  4370,  4371,  4738 

State  hazardous  waste  man- 
agement program  authoriza- 
tions...7321.  7552,  7553.  8089,  9501. 

9389.  9978 
271.1    (j)  table  corrected 32692 


Page 

(b)(1)  amended;  (e)(10)  re- 
vised  42514 

266.103  (a)(l)(ii),  (b)(2)(iD(A), 
(B),  (D),  (iv).  (v)(A)(5).  (vi), 
(3)(ii),  (5Xi)(B)(l),  (2). 
(ii)(B)  introductory  text,  (i). 
(2),  (6)  introductory  text,  (c) 
introductory  text,  (1)  intro- 
ductory text,  (iv),  (ix),  (xi), 
(xii),  (4)(i)(C),  (ii)(B)(5). 
(iv)(C)(2)(ii),  (7)(i)(A),  (B) 
introductory  text. 
(ii)(B)(i)(n),  (2),  and  (g)(1) 
introductory  text  correct- 
ed  32689 

(a)(5)(i)(D)  and  (b)(5)(i)(A) 
corrected 42512 

(a)(3),  (5)  introductory  text, 
(ii)(A),  (B),  (6)(viii),  (c)(1), 
(3),  (e)  and  (k)  revised 42514 

266.104  (a)(1)  corrected,  (3), 
(b)(2),  (c)(3),  (e)(1),  (2),  (4), 
(f)(3)(iii)  and  (g)(2)  correct- 
ed  32689 

(e)(4)  corrected 42512 

266.106  (a),  (b)(2)(i),  (ii)(b),  (5), 
(6),  (c)(2).  (d)(3),  (e), 
(f)(2)(ii)    introductory    text 

and  (B)  corrected.... 32690 

266.107  (a),  (b)(2),  (3).  (d).  (e) 

and  (h)  corrected 32690 

266.108  (a)    introductory   text, 

(1)  table  and  (c)  corrected 32690 

(a)(2)  revised 42515 

266.109  (a)(l)(i),  ( 2 )(iv)  intro- 
ductory text,  (A)  and  (b) 
corrected 32690 

(a)(l)(i)  revised 42515 

266.110  (f)(3)  corrected 32690 

(a)  revised 42515 

266.111  (d)(2)  revised 42515 

266.112  Corrected  designated 32690 

(a)(1),  (b)(l)(i),  Ui)  and  (c)  in- 
troductory text  revised; 
(b)(2)(iii)  added 42515 

266    Appendix  I  corrected 32690 

Appendixes  III,  IV,  VII  and 

VIII  corrected 32691 

Appendixes  IX  and  X  added 32692 

Appendix  IX  corrected 42512 

Appendixes      XI      and      XII 

added 42517 

268.3     (b)  revised 8089 

268.41    (a)  table  amended;   (b) 

revised 41177 


Note  1:  Beldfac*  pag*  numban  indicoi*  1992  chongat. 
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106  ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  40  Chapter  I — Con.  Page 

(j)     Table     1     and    Table     2 

amended 41177 

(j)  Table  1  amended;  eff.  7-29- 

92 3497 

271.10    (e)(2)  Note  revised 43705 

272  State  hazardous  waste 
management  program  au- 
thorizations  41626,  41958 

State  hazardous  waste  man- 
agement program  authoriza- 
tions; correction 51762 

272.700  (a)  amended;  (b)  re- 
vised  3723 

272.701  Introductory  text, 
(a)(1).  (2)(i),  (ii)  introducto- 
ry text,  (b),  (c)  and  (d)  re- 
vised  3723 

272.1150  (a)  and  (b)  revised 3724 

272.1151  Introductory  text, 
(a)(l)(ii),  (3)(ii),  (b).  (c)  and 

(d)  revised 3725 

272.1800  (a)  and  (b)  revised 4162 

272.1801  Introductory  text, 
(a)(1),  (2),  (c)(1)  and  (d)  re- 
vised  4162 

280.20    (c)(l)(ii)(B)  revised; 

(c)(l)(ii)C)  added 38345 

280.91    (d)  revised 66373 

281  State  underground  storage 
tank  program  authoriza- 
tions  51333 

State  underground  storage 
tank  program  authoriza- 
tions  186 

State  underground  storage 
tank  program  authoriza- 
tions  8420 

300    Policy  statement 66601 

National   Priorities   List   sites 

recategorization 1872 

300    Appendix  B  amended 46122 

Appendix  B  amended;  eff.  10- 

25-91 48442 

Appendix  B  amended 356 

372    Petition  denied 58859 

403.13    (m)(2)  revised 5347 

600  Authority  citation  re- 
vised  55465 

600.513-91    Added 55465 

712.30    (w)  table  and  (x)  table 

amended 42691 

(x)  table  amended 49146 

716.120    (a)  table  and  (d)  table 

amended 42693 

(d)  table  amended 49146 


Page 

721.288    Removed 43877 

721.466    Added 40210 

721.490    Added 40211 

721.500    Added 40211 

(b)(1)  revised 46729 

721.756    (b)(1)  corrected 29903 

721.1006    Removed 47677 

721.1054    Added 56472 

721.1060    Removed 9983 

721.1100    Added 40211 

(b)(1)  revised 46729 

721.1105    Added 40212 

(b)(1)  revised 46729 

721.1140    Added .40212 

721.1204    Added 40212 

721.1233    Added 40233 

721.1245    Added 40213 

721.1261    Added 40213 

721.1298    Added 40213 

721.1475    Text  prior  to  55  FR 
33305  correctly  redesignated 

as  721.1525 29903 

721.1525    Correctly    redesignat- 
ed from  721.1475  text  prior 

to  55  FR  33305 29903 

721.1541    Added 4578 

721.1582    Added 40214 

(b)(1)  revised 46729 

721.1590    (a)(2)  corrected 29903 

721.1620    Added 40214 

(b)(1)  revised 46729 

721.1643    Added •. 40214 

721.1645    Removed.. 43878 

721.1711    Added ;...... 40214 

721.1796    Added 40215 

721.1835    (a)(2)(i)(B)       correct- 
ed  29903 

721.1890     Removed 9984 

721.1896  Added 40215 

721.1897  (b)(2)  corrected 29903 

721.1898  Added 40215 

721.2184    Added 40215 

721.2198    Added.. 40216 

799.5000    Table  amended.. .43881, 

47915,  65445 
Table  amended ...7659 


Title  40— PropoWi 


1-799  tCh.  I).. 


WW  Rules: 

.  W446,  4257 


,  42572.  46756,  51868 

1443,  7564,  8286 

22       33401 

28     29996 

50 W 

51 40843.  59238,  65203 


Note  1:  Boldfac*  pags  numbers  indicol*  1993  change*. 
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Page 

52  .  ji 29996, 

'"'aiaMr  M738,  37195,  38399.  40287, 
40843,  41500,  42302,  42572.  46590, 
48472  49857,  52008,  52010.  52011, 
54554,  55644,  56485,  58528,  59238, 
64727,  64729,  64731,  65203,  65204, 
66003,66612,67266 

M, 

"'  14,  1700,  iVo5,  3»76,  3970,  7900,  8104,  9678, 

55     '"'^        , 63774 

58 .... . 1 7687 

gQ ;""" l.[ 33490, 

"  "46843,  46396,  59238,  64382,  65203 
gj  37196, 

'"''iliili.i6252,55iz2,  64217,  67561 

8017 


63:. 
72.. 


73 


75 


77 


79 


.42305.64382 
.63002.66005 
3603 


63002,66005 

3603 

, 63002,66005 

3603,4169 

.........63002.66005 

3603 

„..  33228 

80 '. 29919, 

■"'mis,'  31176,  32533,  43682,  48140. 
52316,  65461,  67038, 

3068, 

3980,  5409,  6306,  10333 

gi  58656 

1700,  1705 

82."3.""*.".".".' 43842. 

46041.  49548,  50693 

1984,  1992 

45866,48350 

30230, 

32533,  43682,  48140,  48272.  48350, 
65035.  65461,  67038 

6306,  10853 

88..............""^^^^^^^^^^^    48614,  50196.  52013 


85.. 
86.. 


3t 


110.. 
112.. 

116.. 
117.. 
122.. 


t; 


65964 

54612 

65964 

65964 

40848,  56555,  65964 

8522 

8523 

8522 


123 

124 

loy  58420.63471 

13g 30519.  37331.  55410 

ill """" 33050. 

43573.  49153,  52241.  60949 
142 33050, 

43573,  5224U  60949 


146 

148 

156 

165 

172 


41108 

958 

...4390 


33890 


Paxe 

igA  33236, 

"36125,  40291,  42574,  42575.  42577. 
42578.  42580,  43737,  46257,  65035 

1244, 

7701,  7703,  8106,  8736,  8737,  8739,  10324 

185  33236, 

56196.  50466,  67268 

186 „...-•. 33236.  46257 

192 67569 

206 ""4 

228 47173,  47432,  49858 

23o!! 6^?f* 

232  65964 

260!;""!"""""""'""'"" 3«51®' 

33490,  37331,  46396 

26rZIZ"ZZ"'Z!ZZ"Z""Z"36519, 
32993.  33238.  35758,  37331,  48000, 
5159,  55257,  63848 

.-..958,  7636,  9518,  10639 

958 


262. 
264. 


30200, 

3626r,"334M,  43574,  46396,  55646 
63848    * 


958 


2g5 20200, 

"36261,  "33490,  43574,  46396,  55646, 
63848 


958 

"■■   48000 

"."" 55160 

' 958,  4170,  6487 

276...Z.Z...Z.Z..Z.. 33490,46396 

9SM 


266. 
268 


27r.zz. '**•*•• 

35758,  46396,  51592 

,    958,9525 

30201,  40292,  43574 

^g^gg 

6303 


280 
281 


,00 31900,  35840,  46142,  65462 

4834,  5410 

3Q2 35758.  51592,  63848 

072 34156.  48474,  48475 

ill '. 63897,66120 

2238 


435 
501 


. 65964 
....8523 


Bfto  ■■■  43682,  48140 

?04::::::::zz: 57144 

2138,4177 

721 34047,  42714.  47714 

9995,10336 

744........ZZ.ZZ 37686.  477 17 

750 "** 

76,  30201,43574 

'.  7340 

ZZZ. 49863.59239 

2239 

ZZZZ;Z!:. 43574 

32537,43574 


764..., 


795... 
798.. 


Note  1:  8oWfoc»  pog*  nomb«rt  Indleot*  1993  changat. 
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Title  40 — Proposed  Rules — Con.        Page 

799 32292, 

43574.  43897.  57144 
213S,  4177 

TITLE  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  50 — Public  Contracts,  De- 
partment of  Labor  (Ports  50- 
1—50-999) 

50-202    Authority    citation    re- 
vised  32258 

50-202.2    Revised 32258 

50-202.16       (Subpart       C)    Re- 
moved  32258 

Chapter  51 — Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  (Ports  51-1—51-99) 

51-1    Revised 48976 

51-2    Revised 48977 

51-3    Revised 48979 

51-3.3    (c)  corrected 64002 

51-4    Revised 48980 

51-4.3    Heading  corrected 64002 

51-5    Revised 48981 

51-5.2    (d)  corrected 64002 

51.5.3    (b)  corrected 64002 

51-5.4    (b)  corrected 64002 

51-5.5    (d)  corrected 64002 

51.5.6    Corrected „... 64002 

51-6    Redesignated  as  51-7;  new 

51-6  added 48983 

51-6.8    (a)  corrected 64002 

51-7    Redesignated  as  51-8;  new 
51-7  redesignated  from  51- 

6 48983 

Revised 48986 

51-8    Redesingated  as  51-9;  new 
51-8  redesignated  from  51- 

7 48983 

51-8.14    (c)  revised 48987 

51-9    Redesignated     as     51-10; 
new  51-9  redesignated  from 

51-8 48983 

51-10    Redesignated    from    51- 

9 48983 


Chapter  60 — Office  of  Federal  Con- 
tract Compliance  Programs,  Equal 
Employment  Opportunity,  Depart- 
ment of  Labor  (Parts  60-1—60- 
999) 

Page 

60-250    Authority    citation    re- 
vised  498 

60-250.2    Amended 498 

Technical  correction 3089 

60-742    Added;  eff.  7-26-92 2962,  2965 

Chapter  101— Federal  Property  Man- 
agement Regulations  (Ports  101- 
1—101-99) 

101-5    Heading  revised 33873 

101-5.000    Revised 33873 

101-5.101    Revised 33873 

101-5.102    Revised 33873 

101-5.104-1    Revised 33873 

101-5.104-2    (b)  revised 33874 

101-5.104-3    (a)  revised 33874 

101-5.105    (a)  revised 33874 

101-5.106    (a)  and  (b)  revised 33874 

101-5.200—101-5.205-4  (Subpart 

101-5.2)    Heading  revised 33874 

101-5.200    Revised ^....33874 

101-5.202  Heading  and  (a)  re- 
vised  33874 

101-5.203    Heading  revised 33874 

101-5.203-1    Revised 33874 

101-5.203-2    Revised 33874 

101-5.203-5    Revised 33874 

101-5.203-6  (a),  (c)  and  (d)  re- 
vised  33875 

101-5.203-7    Revised 33875 

101-5.204    Heading  revised 33875 

101-5.204-1    Revised 33875 

101-5.204-2    Revised 33875 

101-5.204-3    Revised 33875 

101-5.205-1    Revised 33875 

101-5.205-2    Revised 33875 

101-5.205-3  Heading,  introduc- 
tory text,  (a)  and  (c)  re- 
vised  33875 

101-5.205-4    Revised 33876 

101-16—101-21  (Subchapter  D 
Appendix)    Temporary  Reg. 

D-75  added.. 42162 

Temporary  Reg.  D-73  and 
Supp.  2  removed;  Tempo- 
rary Reg.  D-76  added 42168 


Note  1:  Beldfac*  pag*  numban  indicate  1992  changa*. 
Note  2:  Boldface  •ntric*  indicate  March  change*. 
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498 

498 
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U,  2965 
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.33875 
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Page 

101-26.102.3    Introductory  text, 

(b)  and  (c)  revised 3949 

101-26.104    (b)  revised 3949 

101-26.4800—101-26.4801  (Sub- 
part 101-26.48)    Removed 3950 

101-37—101-41  (Subchapter  G 
Appendix)  Temporary  Reg. 
G-48.  Supp.  4  added;  effec- 
tive to  6-30-92 65445 

Temporary  Reg.  G-55  added 4373 

101-38—101-41  (Subchapter  G 
Appendix)    Temporary  Reg. 

G-54  added 33876 

101-39.000    Revised 59887 

101-39.003    (b)  revised 59887  , 

101-39.004    Revised 59887 

101-39.100    (e)  and  (f) revised 59887 

101-39.101    Introductory      text 

and  (a)  revised 59887 

101-39.102    (a)  revised 59887 

101-39.102-1    (b)  revised 59887 

101-39.104-1    Heading,   (a)  and 

(b)(2)  revised 59887 

101-39.105    Revised 59888 

101-39.105-2    (a)  revised 59888 

101-39.106    Introductory      text 

revised ~ 59888 

101-39.107    (a)  and  (b)  revised 59888 

101-39.200—101-39.208  (Subpart 

101-39.2)    Heading  revised 59888 

101-39.200    Revised 59888 

101-39.201    Revised 59888 

101-39.202    Revised 59888 

101-39.203    Revised 59888 

101-39.204    Revised 59888 

101-39.205    Removed 59889 

101-39.206    Revised 59889 

101-39.207    Revised 59889 

101-39.208    Revised 59890 

101-39.300—101-39.307  (Subpart 

101-39.3)    Heading  revised 59890 

101-39.300    Revised 59890 

101-39.301    Introductory      text 

and  (d)  revised 59890 

101-39.302    Revised 59890 

101-39.303    Revised 59890 

101-39.304    Revised 59890 

101-30.305    Revised 59890 

101-39.306  Introductory  text, 
(d),  (g)(1),  (2)  and  (4)  re- 
vised  59891 

101-39.307    Revised 59891 

101-39.400    Revised 59891 

101-39.401  Introductory  text, 
(a)  introductory  text,  (1),  (b) 
and  (c)  revised 59891 


Page 

101-39.402    Revised 59891 

101-39.403    (a),  (c)  and  (d)  re- 
vised  59891 

101-39.404    Revised 59891 

101-39.405    Revised 59891 

101-39.406    Revised 59892 

101-39.4900—101-39.4901  (Sub- 
part 101-39.49)    Revised 59892 

101-41.807-4    Heading,   (a)   and 

(b)  revised 40259 

101-47.601    (a)  revised 56935 

101-47.602    (a)  revised 56936 

101-47.603    (b)  revised.... 56936 

101-47.604    Heading,  (a)  and  (g) 

revised 56936 

101-48.001-3    Revised 40260 

101-48.001-10    Added 40260 

101-48.100    Revised 40260 

101-48.101-2    (d)  added 40260 

101-48.101-4  (a)  and  (c)  re- 
vised  40260 

101-48.101-5  (a)  introductory 
text,  (1),  (c)  introductory 
text,  (d)(1),  (5),  (6)  and  (e) 

revised;  (d)(7)  added 40260 

101-48.101-6  (a)  and  (d)  re- 
vised; (f)  redesignated  as  (g) 

and  revised;  new  (f)  added 40261 

101-48.101-7    (a)  revised 40261 

101-48.101-8    (a)  revised 40261 

101-48.101-9    Revised 40261-^ 

101-48.102-2    (b)  revised 40261 

101-48.102-3    Revised 40261 

101-48.201-2    Revised .40261 

101-48.201-3    Revised 40261 

101-48.201-4    Revised 40262 

101-48.201-5    Revised 40262 

101-48.202    Added 40262 

101-48.302    (b)  revised 40262 

101-48.304  Redesignated  as 
101-48.305;    new    101-48.304 

added 40262 

101-48.305  Redesignated  as 
101-48.306;  new  101-48.305 
redesignated       from       101- 

48.304  and  revised 40262 

101-48.305-1    Redesignated     as 

101-48.306-1 40262 

101-48.305-2    Redesignated     as 

101-48.306-2 40262 

101-48.306    Redesignated    from 

101-48.305  and  revised 40262 

101-48.306-1    Redesignated  ^ 
from    101-48.305-1    and    re- 
vised  40262 


Note  1:  BoMfoc*  peg*  numban  indicate  1993  chongat. 
Note  2:  tvldfoc*  •ntriM  indicot*  Marth  chang**. 
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TITLE  41  Chapter  101— Con.  Page 

101-48.306-2    Redesignated 
from    101-48.305-2    and    re- 
vised  40262 

Chapter  301 — Travel  Allowances 
(Ports  301-1—301-99) 

301-7.4    Amended 6678 

301-8.3    (c)  revised;  effective  to 

10-1-94 37478 

301-9.2    Redesignated    as    301- 

9.3;  new  301-9.2  added ...8091 

0OI-9.3  Redesignated  as  301- 
9.4;  new  301-9.3  redesignat- 
ed from  301-9.2 8091 

.101-9.4     Redesignated  from 

301-9.3 8091 

;{01-11.6  (b)(23)  through  (27) 
redesignated  as  (b)(24) 
through  (28);  (b)(19)  and 
new    (b)(24)    amended;    new 

(b)(23)  addd., 8092 

Chapter  301  Appendix  A  re- 
vised  .6678 

Chapter  302 — Relocation  Allowances 
(Ports  302-1—302-99) 

302-1.3    (c)  corrected 40946 

302-1.4    (i)  revised 46989 

J02-1.8    Revised 46989 

302-3.1  (b)  introductory  text 
revised;  (b)(2)  removed; 
(b)(3)  through  (6)  redesig- 
nated as  (b)(2)  through  (5) 46989 

302-4.1    (c)(3)  revised 57289 


Page 

302-6.2    (g)(1)  and  (2)  revised 51177 

302-7.1    (a)  and  (b)  revised 46989 

302-7.3    Revised 46990 

302-7.5    Revised 46990 

302-11    Appendixes  A,  B  and  (c) 

amended "'2 

Chapter  303 — Payment  of  Expenses 
Connected  with  the  Death  of  Cer- 

.  tain  Employees  (Ports  303- 
1—303-99) 

303-1.1    Revised 57289 

303-1.2    Amended 57290 

303-1.3    Redesignated    as    303- 

1  4        ...57289 

Added 57290 

303-1.4  Redesignated  as  303- 
1.7;  new  303-1.4  redesignat- 
ed from  303-1.3 57289 

303-1.5    Revised 57290 

303-1.7    Redesignated  from 

303-1.4 57289 

303-2.1    Amended 57290 

303-2.3    Revised 57290 

303-2.6  (a)(1)  revised;  (b)  re- 
moved;  (c)   redesignated   as 

(b) 57290 

303-2.8    Amended 57290 

Title  41 — Proposed  Rules: 

50-1—50-999  (Ch.  50) 6301 

60-1—60-999  (Ch.  60) "01 

60-742 55578 

61-1—61-999  (Ch.  61) 6301 

73  2843,  2844 

101-18 64221 


Note  1:  Boldlac*  pag*  numbar*  indkat*  1992  chongat. 
Note  2:  Beldfoc*  •ntriat  indical*  March  chonga*. 
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CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  42~PUBLIC  HEALTH 

Chapter  I— Public  Health  Service,  De- 
partment of  Health  and  Human 
Services  (Ports  1—199) 

Page 

5    Appendix  C  amended 2477 

62.71—62.76    (Subpart    D)    Re- 
vised  56597 

110  (Subchapter  J)    Added 51808 

110.103    Corrected 59332 

110.101—110.103     (Subpart     A) 

Appendix  corrected 59218.  59332 

124.708    (c)  added 8272 

Chopter  IV — Heolth  Core  Finoncing 
Administration,  Department  of 
Health  and  Human  Services  (Ports 
400—499) 

405.501—405.580     (Subpart     E) 

Authority  citation  revised 59621 

405.502    (f)(1)  revised 59621 

405.509    (c)  added 59621 

405.517    Added 59621 

405.521  Revised 59621 

405.522  Revised 59622 

405.523  Revised 59622 

405.524  Revised 59622 

405.530  Removed 59622 

405.53 1  Removed 59622 

405.532  Removed : 59622 

405.533  Removed 59622 

405.550—405.580    Undesignated 

center  heading  removed 59622 

405.550—405.580     (Subpart     F) 

Revised 59622 

405.553    Removed 59622 

405.555    Removed 59622 

405.557    Removed 59622 

405.2100—405.2184  (Subpart  U) 

Authority  citation  revised 7134 

405.2163    (b)  revised .7134 

405.2171    (d)  revised 7134 

406.12    Corrected 50058 

406.20    (c)  corrected 50058 

407.40    (b)  corrected 50058 

410  Authority  citation  re- 
vised  7134 

410.5  Introductory  text  re- 
vised; (d)  added 7134 

410.32  (b)  introductory  text  re- 
published; (b)(2)  and  (5)  re- 
vised  "3S 
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Page 


411  Authority  citation  re- 
vised  61381 

411.1    (a)  revised;  interim 61381 

411.350—411.361      (Subpart     J) 

Added;  interim 61381 

412.80    (a)(l)(ii)(B)  amended 3016 

412.113    (a)(3)  amended 3016 

412.116    (b)(3)(ii)(B)     and     (C) 

amended 3016 

412.302    (a),     (c)(l)(i)(D).     (v), 

(d)(2)  and  (3)  amended 3016 

412.308    (c)(4)(ii)  amended 3016 

412.320  (a)  redesignated  in 
part  as  (a)(1)  and  (2);  (a)  in- 
troductory text,  (1),  (2)  and 

(b)(  1 )  amended 3016 

412.324  (b)(2)  and  (3)  amend- 
ed  3016 

412.328    (c)(1)     and     (f)(l)(iii) 

amended 3016 

(f )(3)(iii)  amended 3017 

412.336    (c)(1)  amended 3017 

412.344  (d)(1)  and  (2)  amend- 
ed  3017 

412.348    (b)(l)(ii)  amended 3017 

413  Authority  citation  re- 
vised  54545.  59219 

413.40    (g)(1)  corrected 59219 

413.114  Regulation  at  54  FR 
37274  confirmed;  (a),  (c)  and 
(d)  nomenclature  change; 
(b)  revised;  (d)(l)(i)  amend- 
ed  54545 

413.130    (a)(3),     (10)     and     (f) 

amended 3017 

413.134  (f)(2)(iii)(D)  amend- 
ed  3017 

413.170    Heading  revised;  (c)(7) 

added 59624 

414  Authority  citation  re- 
vised  50823 

Heading  revised 65998 

414.224    Added 65998 

414.230  (Subpart  D)    Added 50823 

415  Added 59624 

416  Authority  citation  re- 
vised  '^35 

416.49    Revised 7\35 

417  Authority  citation  re- 
vised  46509 

Authority  citation  revised 7135 

Authority  citation  revised 8201 

417.1—417.2  (Subpart  A)  Head- 
ing added 51985 


Note  1:  So«dfa«*  pag*  numban  Indical*  1992  diongat. 
Note  2:  •eldfoc*  witriM  indicot*  March  chang**. 
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112  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  42  Chapter  IV— Con.  Pa«e 

417.1  Redesignated  from 
417.100;  introductory  text 
revised 51985 

417.2  Added 51985 

417.100—417.180     (Subpart     A) 

Heading  removed 51985 

417.100—417.109    Undesignated 

center  heading  removed 51985 

417.100    Redesignated  as  417.1: 

introductory  text  revised 51985 

417.101—417.109    Designated  as 

subpart  B 51985 

417.107    (i)  revised 7135 

417.110—417.119  Undesignated 
center  heading  removed;  re- 
designated as  417.910 
through  417.919 51985 

417.120—417.126    Undesignated 
center  heading  removed;  re- 
designated       as        417.920 
through  417.926 51985 

417.130—417.137  Undesignated 
center  heading  removed;  re- 
designated as  417.930 
through  417.937 51985 

417.140-417.144  Undesignated 
center  heading  removed; 
designated  as  subpart  D 51985 

417.150-417.159    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  E 51986 

417.160—417.166    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  F 51986 

417.170—417.180    Undesignated 
center  heading  and  sections 
removed 51985 

417.201-417.292  (Subpart  B) 
Heading  and  sections  re- 
moved  51985 

417.228—417.239    Undesignated 

center  heading  removed 51985 

417.240—417.247    Undesignated 

center  heading  removed 51985 

417.249—417.292    Undesignated 

center  heading  removed 51985 

417.400-417.694     (Subpart     C) 

Heading  removed 51985 

417.400—417.418    Designated  as 

subpart  J 51986 

417.401    Introductory  text 

amended 51986 

417.404—417.418    Undesignated 

center  heading  removed 51985 

Note  1:  Boldfoc*  pag*  iMHuban  indkaf*  1993 
Note  2:  BeWfoc*  miMm 


Page 

417.420—417.460    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  K 51986 

417.436  (a)  introductory  text 
republished;  (a)(6)  redesig- 
nated as  (a)(7);  (a)(5)  and 
new  (a)(7)  revised;  new 
(a)(6)  and  (d)  added;  inter- 
im  8201 

417.470—417.494    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  L 51986 

417.472    (f)   redesigned   as   (gr); 

new  (f)  added;  interim 8202 

417.520—417.523    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  M 51986 

417.524—417.528    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  N 51986 

417.530—417.576    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  0 51986 

417.580—417.598    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  P 51986 

417.600—417.638    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  Q 51986 

417.640—417.694    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  R 51986 

417.800—417.810     (Subpart     D) 

Heading  removed 51985 

Redesignated  as  subpart  U 51986 

417.800  (b)  revised 7135 

417.801  (b)  introductory  text 
republished;  (b)(5)  redesig- 
nated as  (b)(6);  (b)(4)  and 
new  (b)(6)  revised;  (b)(5) 
added;  interim 8202 

417.910—417.919    Redesignated 
from        417.110        through 
417.119 51985 

417.910—417.937    Designated  as 

subpart  V 51986 

417.920—417.926    Redesignated 
from        417.120        through 
417.126 51985 

417.930—417.937    Redesignated 
from        417.130        through 
417.137 5198 


MARCH  1992 
CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 
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Page 

418  Authority  citation  re- 
vised  7135 

418.92    Revised. 7135 

431    Response  to  conunents 65853 

431.20    Added;  interim 8202 

431.107  (a)  revised;  (b)  intro- 
ductory text  republished; 
(b)(2)  and  (3)  revised;  (b)(4) 

added;  interim 8202 

433  Authority  citation  re- 
vised  56139 

433.45    Revised 56139 

Regulation    at    56    PR    56139 

withdrawn 64195 

434.38    Added;  interim 8202 

440.30  Introductory  text  re- 
published: (a)  and  (c)  re- 
vised  7135 

482  Authority  citation  re- 
vised  7136 

482.27    Revised 7136 

482.53    (b)(3)  revised 7136 

482.57    (b)(2)  revised 7136 

482.66  Regulation  at  54  FR 
37275  confirmed;  introducto- 
ry text,  (a)  introductory 
text,  (6)  introductory  text 
and  (7)  introductory  text  re- 
published; (a)(4),  (6)(i), 
(7)(i)  and  (b)  revised 56546 

483  Authority  citation  re- 
vised  54546 

Authority  citation  revised 7136 

Authority  citation  revised 8202 

483.10  Introductory  text  repub- 
lished; (b)(4)  revised;  (b)(8). . 
(9)  and  (10)  redesignated  as 
(b)(9).  (10)  and  (11)  and  re- 
vised; new  (b)(8)  added;  in- 
terim  8202 

483.75  Heading  and  (j)  re- 
vised  7136 

483.80    Removed 54546 

483.150    (a)  corrected 59331 

483.156    Correctly  designated 59331 

483.460    (n)  heading  revised 7136 

484  Authority  citation  re- 
vised  7136 

Authority  citation  revised 8203 

484.10  Introductory  text  repub- 
lished; (c)(2)  revised;  inter- 
im  8203 

484.14  (g)  and  (i)(2)(i)  correct- 
ed  51334 


Page 

( j)  added 7136 

484.36    (a)(2)(i)(F)    and    (G)(i) 

corrected 51334 

485  Authority  citation  re- 
vised  7137 

485.58    (g)  added 7137 

485.304  Introductory  text  re- 
published; (q)  added 7137 

488  Authority  citation  re- 
vised  7137 

488.52    Removed 7137 

489  Heading  revised 8203 

489.10    (b)   redesignated   as  (c) 

and  revised;  new  (b)  added; 
interim 8204 

489.100-489.104       (Subpart      I) 

Added;  interim 8203 

491  Authority  citation  re- 
vised  7137 

491.9  (c)(2)  and  (d)(l)(iii)  re- 
vised; (d)(1)  introductory 
text  republished 7137 

493  Authority  citation  re- 
vised  7137 

493.1—493.25  (Subpart  A)  Re- 
vised  7139 

493.2    Amended 7136 

493.35—493.39       (Subpart       B) 

Added 7142 

493.43—493.51       (Subpart       C) 

Added 7143 

493.55—493.63        (Subpart        D 

Added 7144 

493.602—493.649     (Subpart     P) 

Added 7213 

493.602—493.634  Text  ^  re- 
moved  7139 

493.701  (Subpart  G)  Re- 
moved  7139 

493.801—493.865     (Subpart     H) 

Revised 7146 

493.901—493.959      (Subpart      I) 

Revised 7151 

493.1101—493.1111    (Subpart  J) 

Revised 7162 

493.1201—493.1285  (Subpart  K) 

Revised 7163 

493.1203     Eff.  9-1-94 7163 

493.1401—493.1495  (Subpart  K) 
Redesignated  as  subpart  M 
and  revised.....* 7172 

493.1501  (Subpart  M)  Redesig- 
nated as  493.1701  (Subpart 
P) 7172 


Non:!: 
Note  2: 


indicot*  1992  dianflat. 
March  chang**. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  42  Chapter  IV— Con.  Pa«e 

493.1601  (Subpart  N)  Redesig- 
nated as  493-1775  (Subpart 

Q) , yyn 

493.1701—493.1721   (Subpart  P) 

Revised 7183 

493.1701-493.1710  (Subpart  O) 

Removed y\n 

493.1775—493.1780  (Subpart  Q) 

Revised 7184 

493.1800-493.1850  (Subpart  R) 

Added 7237 

493.2001  (Subpart  T)    Added 7185 

494  Authority  citation  re- 
vised  7185 

494.51    Revised 7185 

498  Authority  citation  re- 
vised  8204 

498.3  (b)  introductory  text  re- 
published; (b)(ll)  added;  in- 
terim  8204 

Chapter  V — Office  of  Inspector  Gen- 
eral-Health Care,  Department  of 
Health  and  Human  Services  (Parts 
1000—1999) 

1000  Authority  citation  re- 
vised  3329 

1000.10    Amended 3329 

1000.20    Amended 3330 

1001  Revised 3330 

1001.301  (a)  and  (b)<l)(i)  cor- 
rectly revised 9669 

1001.1601  (a)(1)  correctly  re- 
vised  9669 

1002  Revised 3343 

1003  Authority  citation  re- 
vised  3345 

1003.100  Revised 3345 

1003.101  Amended 3345 

1003.102  Revised 3345 

(b)(2)  correctly  revised 9670 

1003.103  Revised 334« 

1003.105  Revised 3346 

1003.106  Revised 3347 

1003.107  Revised 3348 

1003.109  Revised 3348 

1003. 1 10  Amended 3348 

1003.  Ill    Removed 3348 

1003.112  Removed 3348 

1003. 1 13  Removed 3348 

1003.114  Revised 3348 

1003.115-1003.125    Removed 3348 

1003.127    Revised 3348 

Note  1:  BoMfoca  pog*  nvmbart  Indicat*  1992 
Note  2:  BoMfoc*  •n«r<«t  indkato  March  chong**. 


Page 

1003.128  (a)  and  (d)  revised 3349 

1003.129  Revised 3349 

1003.130  Removed 3349 

1003.131  Removed 3349 

1003.132  Revised 3349 

1003.133  (a)  amended 3349 

1003.134  Added..- 3349 

1003.135  Added 3349 

1004  Authority      citation      re- 
vised  3349 

1004.30    (b)  and  (c)  introducto- 
ry text  revised 3349 

1004.40    Revised 3349 

1004.50    (a)  and  (c)(1)  revised 3349 

1004.60    (c)  added 3349 

1004.90    (d)(7)  revised 3350 

1004.100    (g)  removed 3350 

1004. 1 10    Revised 3350 

1004.120    Revised... 3350 

1004.130    Revised 3350 

1005  Added 3351 

1006  Added 3354 

1007  Added 3355 

Title  4,2— Proposed  Rules: 

36 51189,56691 

400 55382.  56612 

409 „ 50542.  55382 

410 55382 

411 55382 

„ 85M 

412 55382 

413 50834, 

55382,  59240.  59979 

418 4516 

420 56612 

421 56612 

424 55382 

440 S5382.  66392 

4516 

441 „ 66392 

„ 4516 

447 « 56141,  64228 

482 4516 

483 .'. 4516,  §961 

485 55382 

488 ......55382 

4516 

489 55382 

799 4177 


MARCH  1992 
CHANGES  OaOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  the  Secretary 
of  the  Interior  (Parts  1—199) 

Page 

4.200—4.357    (Subpart    D)    Au- 
thority citation  revised 61383 

4.350—4.357    Undesignated 

center  heading  added 61383 

4.350  Added 61384 

(c)(6)  corrected 65782 

4.351  Added 61384 

(b)(1),  (2)(ii)  and  (4)  correct- 
ed  65782 

(b)(4)  corrected Ml* 

4.352  Added 61384 

(b)(2)  corrected 65782 

4.353  Added 61385 

4.354  Added 61385 

4.355  Added 61385 

4.356  Added 61385 

4.357  Added 61386 

20    Appendix  X  availability 10293 

Chapter  II — Bureau  of  Land  Manage- 
ment, Department  of  the  Interior 
(Part*  1000—9999) 

3150  Authority  citation  re- 
vised  9012 

3150.2  Added;  interim;  effec- 
tive to  12-31-92 9012 

3160    Technical  correction... 2039,  3136, 

5211 

Authority  citation  revised 3024 

Notes  1  and  2  removed 3024 

3160.0-9    Added 3024 

3162.7-4    Interpretation 63661 

3164.1    (b)  table  amended 3025 

3165.4  (c),  (d)  and  (e)  redesig- 
nated as  (d),  (e)  and  (f);  new 
(c)  added;  interim;  effective 
to  12-31-92 9013 

Public  Land  Orders 

1176    Revoked  in  part  by  PLO 

6923 SW7 

1537    Revoked  by  PLO  6899 55827 

1722    Revoked  by  PLO  6899 55827 

1825    Revoked  in  part  by  PLO 

6919 2M1 

4249    Revoked  in  part  by  PLO 

6901 56321 
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Page 


4747    Amended  by  PLO  6902 56322 

5187    Revoked  in  part  by  PLO 

6900 55828 

6831    See  PLO  6883  corrected 50059 

6849    Corrected  by  PLO  6907 57806 

6883 50058 

Corrected 60929 

6884    49847 

Corrected 56275 

6885  Corrected 50059 

6886  50661 

6887  50824 

6888 50661 

Corrected 66602 

6889  51177 

6890 51334 

Corrected 58122 

6891 51986 

6892  52210 

6893  '. 52210 

6894  •••  52211 

Corrected M*2 

6895  52212 

6896  52477 

6897  54896 

6898  55827 

6899  55826 

6900 55828 

6901  , 56321 

6902  56322 

6903  56936 

6904  56936 

6905  57805 

6906  57806 

6907  57806 

6908  57806 

6909  57807 

6910  59219 

6911  60927 

6912  60928 

6913 60928 

6914  60929 

6915  60929 

Corrected 3*'* 

6916  64713 

Corrected 2951 

6917  66602 

6918  •  66602 

6919  M*1 

Corrected **" 

6920  «Mt 

6921  «1<4 

6922  «M« 

6923  saw 

6924  *5** 


Note  1:  •eWfoc*  pog*  numban  indkot*  1993  chongat. 
Note  2:  BoMfac*  •ntrias  indicate  March  chongvt. 


116  ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  43  Pubric  Land  Page 

Orders — Con. 

6925    10426 

Title  '^3— Proposed  Rules: 

4 55157,  55263.  58330 

37 „ 1344 

2090 49962 

2200 49962 

2300 59914 

2740 61104 

3100 •405 

3150 9010 

3160 „ 9010 

3180 4177 

3260 59240 

3610 3092 

3800 54815,  66614 

TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chapter  I — Federal  Emergency 
Management  Agency  (Parts  0 — 399) 

64.6    Table        amended...55467-55469, 
58314,  60066,  65005 

Table  amended 357, 359,  2683, 3556 

Table  amended 9504, 10832 

65.4    Table  amended;  interim 51336 

Table  amended 51338 

Table  amended 360 

Table  amended;  interim 362 

Table  amended;  interim 9056 

Table  amended 9057 

67    Flood  elevation  determina- 
tions  51339,  67001 

Flood     elevation     determina- 
tions  526 

Flood     elevation     determina- 
tions  9059,  9212 

206.250—206.253      (Subpart      I) 

Revised 64560 

353    User  fees 10834 

Title  44-Proposed  Rules: 

65 50838,51358 

67 51362.  55478.  65037 

2S44,  3403,  5510,  90« 

72 50838,51358 

81 65037 

83 58019,66824 


TITLE  45— PUBLIC  WELFARE 

Subtitle  A— Department  of  Health 
and  Human  Services,  General  Ad- 
ministration (Parts  1—199) 

Page 

3.5    Revised „ 1«74 

3.42    (g)  added 1874 

96    Authority  citation  revised 1977 

96.50    (d)  amended;  Interim 1977 

96.81    Revised;  interim 1977 

96.83  Added;  interim 1977 

96.84  Revised;  interim 1978 

96.86  Revised;  interim 1978 

96.87  Revised;  interim 1978 

Chapter  II — Office  of  Family  Assist- 
ance (Assistance  Programs), 
Family  Support  Administration,  De- 
partment of  Health  and  Human 
Services  (Ports  200—299) 

205  Autiiority  citation  re- 
vised  66375 

205.56    (b)  revised;  interim 66375 

205.58    (a)   and   (b)(4)   revised; 

interim 66375 

223  Autiiority  citation  re- 
vised  64203 

233.20    (a)(l)(ii).  (3)(vi)  and  (x) 

revised 64203 

233.53  (a)  and  (c)(4)  introduc- 
tory text  revised 64204 

235  Authority  citation  re- 
vised  64204 

235.112  Added 64204 

(b)(2)  corrected 1204 

235.113  Added 64205 

(b)(3)(ii)(G)   and   (I)   correct- 
ed  5048 

Chapter  IV— Office  of  Refugee  Re- 
settlement, Family  Support  Admin- 
istration, Department  of  Health 
and  Human  Services  (Ports 
400—499) 

Chapter  IV    Heading  revised 1115 

400.2    Amended 1115 

400.60    (b)  amended 1115 

400.100    (b)  amended 1115 

400.203  (b)  amended 1115 

400.204  (b)  amended 1115 

400.209    (b)  amended 1115 


Note  1: 
Note  2: 


po9»  numlMn  indkof*  1992  dionga*. 
•«Mm  lndka<«  March  <liong«t. 


MARCH  1992 
CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


Page 

402.41    (d)     introductory     text 

correctly  revised 49707 

Chapter  XI— National  Foundation  on 
the  Arte  and  the  Humanities  (Parts 
1100—1199) 

1160    Revised 49848 

1160.4    (e)     introductory     text 

corrected 51842 

Chapter  XVI— Legal  Services 
Corporation  (Parts  1600—1699) 

1611     Appendix  A  revised 8578 

Chapter  XXIV— James  Madison  Me- 
morial Fellowship  Foundation  (Port 
2400—2499) 

Chapter  XXIV    Established 7322 

Chapter  XXV— Commission  on  Na- 
tional and  Community  Service 
(2500—2599) 

Chapter  XXV    Established 5299 

Title  45 — Proposed  Rules: 


301.... 
303.... 
641.... 
1150.. 
1155.. 


:::t 


. 58205 
. 58205 
....  7355 
....6303 
....  6306 


1180 •»8 

1303 »»* 

a017 55416 

2301 i 554 16 

2490 55416 

2500-2506  (Ch.  XXV) 57404 

TITLE  46— SHIPPING 

Chapter  I — Coast  Guard,  Department 
of  Transportation  (Ports  1 — 199) 

10.504    Correctly  added 7326 

16.205    Revised —  60930 

28.30    (a)  corrected 49822 

28. 1 10    Table  corrected 49822 

28.115    Table  corrected 49822 

28.120    {h){2)  corrected 49822 

28.135  (a)  and  table  corrected....  49822 

28.140    Table  corrected 49822 

28.375    (c)(6)  corrected 49822 

28.380    (b)  corrected 49822 

28.385    (b)  corrected 49822 

28.410    Heading  corrected 49822 
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Page 


28.500    (b)  revised 364 

28.580    (a)  revised 364 

30.25-1    Table  amended 52134 

30.25-3    Correctly  added 65006 

67.13-3    (c)  through  (g)  redesig- 
nated as  (d)  through  (h);  (b) 

revised;  new  (c)  added 51654 

67.13-7    (b)  revised 51655 

67  Appendix  D  revised 51655 

68  Authoity  citation  revised 7642 

68.05-1—68.05-13  (Subpart 

68.05)    Added 7642 

151.05    Corrected 65006 

151.05-1    Table  amended 52135 

151.50-60    Revised 52135 

Correctly  revised 65006 

153    Table  amended 52135 

153.1060    Revised 52135 

Correctly  revised 65006 

153    Table  1  corrected 65006 

189.55-1    (b)  corrected 57754 

197.501—197.580     (Subpart     C) 

Added 52135 

197.501    (c)  correctly  added 65006 

197.540    (b)  corrected 65006 

197.560    (b)(r)    and    (2)(i)    cor- 
rected  „ 65006 

Chapter  II— Maritime  Administration, 
Department  of  Transportation 
(Ports  200—399) 

327    Revised 50275 

382.2  (c)(2)  and  (d)  amended 57808 

Chapter  IV— Federal  Maritime 
Commission  (Ports  500—599) 

502.92    Regulation    at    57    FR 

3026  conftrmed 9984 

502.92    (c)  revised;  interim 3026 

504.4    (a)(3)  added 50662 

510—540  (Subchapter  B)    Head- 
ing revised 61166 

514  Added 61166 

515  Authority      citation       re- 
vised  ^^^ 

515.3  Existing  text  designated 

as  (a);  (b)  and  (c) 4582 

550.1    (e)  added 50827 

(e)  correctly  revised 54797 

(b)  revised;  (f)  added 60932 

(b)  revised;  (c)  through  (f)  re- 
moved  65999 

560.308    Added **•* 


Note  1:  BoMfac*  pog*  number*  indicot*  1992  chan««s. 
Note  2:  Soldfac*  •n<ri*t  indicate  March  changos. 
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TITLE  46  Chapter  IV— Con.  Pa«e 

572.310    Added 4583 

580.5    (d)(24)  and  (25)  revised 51995 

Clarification 3950 

581.3  (e)  republished 51996 

Clarification ., 3950 

581.4  (a)(3)  republished 51996 

Clarification 3950 

581.11    Revised 51996 

Clarification 3950 

583    Revised 51993 

Clarification < 3950 

583.3    (c)  corrected 56323 

586.2    Removed 65857 

Title  46— Proposed  Rules: 

1-199  (Ch.  I) 4744 

2. 65786,66765 

10149 

10 ; 65786 

12 65786 

15 65206 

25 56180 

31 56284, 

1243 

32 56284 

1243 

35 56284, 

514,  1243 

67 10544 

200-399  (Ch.  II) 4744 

381 S2>7 

401 63911.  64839 

500-599  (Ch.  Ill) 4744 

502 2702 

514 55860,66006 

552 66827 

552 57298 

550 50824 

586 56487 

2070,6210 

TITLE  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission  (Parts  0 — 199) 

Chapter  I    Policy  statements 56937 

Memorandum     Opinion     and 

Order 64S1 

0.291     (h)  revised....'. 8579 

0.401    (a)(3)(i)  revised 64714 

0.418    Revised 64714 

0.482    Amended 64714 

0.491    Revised 64714 

1    Authority  citation  revised 57598 

Authority  citation  revised 187 

Order 3133 

1.18    Added 51178 

Note  1:  Boldfoc*  pag*  numbart  indicate  1992  changat 
Note  2:  Boldfoc*  •nirios  indicate  March  chongot. 


Page 

1.402  Revised 7882 

1.403  Revised 7882 

1.790    Revised 8579 

1.823  (b)(3)  added 58506 

1.824  Heading,  (a)  and  (b)  re- 
vised  57815 

1.912  (a),  (b)(1)  and  (e)  amend- 
ed; (b)(3)  and  (d)  revised 64714 

1.922    Table  amended 64715 

1.926    (a)(1)  revised 8274 

1.926    (a)(2)  revised 64715 

(c)  added 65858 

1.931    (a)  amended 64715 

1.951  (a)  revised;  (c)  removed; 

(d)  redesig^iated  as  (c) 8274 

1.952  (b)  amended 8274 

1.962    (g)  amended 64715 

1.972  (a)(1)  amended;  (c)  re- 
vised  8274 

1.1101—1.1117  (Subpart  G)  Au- 
thority citation  removed 57598 

1.1102    Amended...56602,  63662,  64715, 

65858 

Amended 8275 

1.1105    Amended 57598,  63663 

1.1111  (b)  and  (c)  introductory 
text  through  (5)  redesignat- 
ed as  (a)(6)  and  (b)  introduc- 
tory text  through  (5);  new 
(b)  introductory  text,  (3) 
and  (4)  amended;  new  (c) 
added ; 56602 

1.1112  (g)  added 56602 

1.2001—1.2003       (Subpart       P) 

Added 187 

2.106    Table  amended 51656 

Footnote  NG47  revised 57815 

Table  amended  (effective  date 

pending) 64855 

Table      amended;      Footnote 

US317  added 8275 

2.1201  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 51178 

2.1202  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 51178 

2.1203  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 51178 

2.1204  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 51178 
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Page 

2.1205    Regulation    at    56    FR 

26619  comment   period   ex- 
tended to  10-24-91 51178 

2.1207    Regulation    at    56    FR 

26620  comment   period   ex- 
tended to  10-24-91 51178 

2.1209  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

2.1211  Regulation  at  56  PR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

2.1213  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

2.1215  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

2.1219  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

5.207    Revised - 7882 

13.2    (b)(7)  added 9065 

13.5    (d)  added.... 56602 

13.21  (a)(7)  added 9065 

13.22  (b)(6)  added 9065 

15    Reconsideration  petition 57823 

21.11    (a),  (d)  and  (f)  revised 57815 

21.23  (a)  and  (b)  amended 57816 

21.30    (a)(4)  amended 57816 

21.33    (a)  revised 57816 

21.101  (a)  table  footnote  6  re- 
vised  , 57816 

21.107  (b)  table  footnote  1  re- 
vised  57816 

21.307  (a),  (b)  introductory 
text,  (4),  (c)(1)  introductory 
text,  (i)  Introductory  text, 
(B),  (2)(i)(A),  (G),  (ii)(A), 
(iii)(A),  (d)(l)(ii),  (e)(1)  in- 
troductory text  through 
(iv),  (2),  (f)(1)  and  (2)(i)  re- 
vised  - 57816 

21.900    Amended 57817 

r   21.901    (d)(1)  removed 57598 

(a)  amended;  (b)(4)  and  (5)  re- 
vised; (b)(6)  and  (f )  added 57817 

21.902  (f)(2)  revised;  (i)  and  (j) 
redesignated  as  (j)  and  (k); 

new  (i)  added 57598 

(f)(2).      (l)(2)(i),     (ii),      (6)(i). 
(iii)(A)  through  (F)  and  (iv) 

amended;  (i)(l)  revised 57818 

(i)(l)  revised 65191 

21.905    (c)  amended ., 57818 


Page 

21.908  (b)  amended 57818 

21.909  (c)  added 57818 

21.912  (a)  and  (c)  amended;  (d) 
through  (g)  added 57818 

21.913  (g)  added 57599 

21.914  Amended 57819 

22    Unserved  areas  applications 

filing  deadlines  waived 829 

22.2    Amended 58506 

Amended W 

22.6    (b)(3)  removed;  (b)(2)  and 

(d)(3)  added 58506 

22.13    (a)(l)(iv)  added 58506 

22.27  (b)(2)  revised 63663 

22.28  (a)  and  (b)  introductory 

text  revised 9027 

22.29  (a)  introductory  text  re-     

vised 302$ 

22.31  (a)(l)(ii)    and    (b)(2)(iii) 
added;  (f)  revised 58506 

( j)  added *»8 

22.32  (e)(5)       revised;       (e)(6) 
added *»• 

22.33  (b)(3)  added 58507 

22.40    (b)  revised *>M 

22.43    (c)(1)    and    (2)    revised; 

(c)(4)(i)  added 58507 

22.902  (b)  introductory  text  re- 
vised; (b)(3),  (4).  (5),  (d)(4) 

and  (5)  added 58507 

22.903  (a)(l)(i),     (ii)     and     (j) 
added 58508 

22.904  Revised Wl 

22.91 1  (a)(  1 )  added Wl 

22.912  (c)  added «3I 

22.916  (c)  revised 58509 

22.917  (b)(2)  correctly  added 58315 

(b)(2)  removed;  (a)(1)  intro- 
ductory text  revised;  (f) 
added 58509 

(g)  added 3028 

22.918  (c)  redesiganted  as  (d); 

new  (c)  added 58509 


22.920 
22.921 
22.924 
22.925 
22.926 
22.930 
22.940 
22.941 
22.942 
22.943 
22.944 
22.945 


(c)  added 58510 

Revised 58510 

Added 58510 

Added - 585 1 1 

Added 58511 

(d)  amended....^ •*' 

Added 3029 

Added 3029 

Added 3029 

Added 3030 

Added 3030 

Added 3031 


Note  1:  Beldfac*  pog*  numbers  indicola  1993  chonga*. 
Note  2:  koldfcic*  •ntrlM  indicot*  March  chong**. 
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TITLE  47  Chapter  I— Con.  Page 

25    Decision  and  remand ; 1227 

25.134    Added 66001 

43    Authority  citation  revised 9671 

43.41    Added 9671 

43.51    Technical  correction S510 

43.61     Revised 8580 

61    Memorandum   opinion   and 

order 66602 

61.3  (m)  through  (jj)  redesig- 
nated as  (n)  through  (kk); 

new  (m)  added 55239 

61.33    (f)  redesignated  as  (f)(1): 

(f)(2)  added 55239 

61.38    (a)  amended 55239 

61.41  (c)  introductory  text  and 
(d)  introductory  text 
amended 55239 

61.42  (b)(3)  and  (c)  revised 55239 

61.47  (h)  amended 55239 

61.48  (b)  redesignated  as  (1);- 
(b)(2)  added 55239 

61.55    Added 55239 

61.58  (c)(6)  redesignated  as 
(c)(7)  and  revised;  new  (c)(6) 
added 55239 

63  Interpretive  nUings 65445 

Heading   and   authority   cita- 
tion revised 7884 

63.01    (k)(5)  added 647 

Technical  correction 5510 

63.30—63.90    Undesignated 

center  heading  revised 7884 

63.100    Added 7884 

64  Memorandum  opinion  and 
order 2S42 

Authority  citation  revised 4740 

Petition  denied 5391 

64.709  Added 56165 

64.710  Added 56165 

64.7 1 1  Added 56165 

64.712  Added 56165 

64.713  Added 56165 

64.714  Added 56166 

64.715  Added 56166 

64.716  Added „ 56166 

64.903  Added 4375 

64.904  Added 4376 

64.1100  (Subpart  K)    Added 4740 

65  Reconsideration  order  adop- 
tion  65192 

68  Reconsideration  petition 57823 

68.318    (c)(2)  added 56166 

69  Report  and  order 51656 

Memorandum     opinion     and 

order 4S56 

Note  1:  tuUtmim  pBg>  mmibwt  indkota  1993 
Note  2:  >old«ac«  miMm  indkota  Mordi  dian«M. 


Pwe 

69.210    Added 51844 

73    Technical  correction 50419 

Petition  denied  in  part 3952 

Policy  statement 8849 

73.14    Amended  (effective  date 

pending) 64856 

73.21  Revised  (effective  date 
pending) 64856 

73.22  Removed  (effective  date 
pending) 64856 

73.23  Redesignated  from 
73.3570  and  revised  (effec- 
tive date  pending) 64856 

73.24  (b)  Note  and  (i)  removed; 
(j)  and  (k)  redesignated  as 
(i)  and  (j);  (e).  (h)  and  new 
(i)  revised  (effective  date 
pending) 64857 

73.25  (a)(1).  (2)  introductory 
text,  (i).  (ii)  and  (iii)  re- 
moved; heading,  (a),  (b)  and 
(c)  revised  (effective  date 
pending) 64857 

73.26  Revised  (effective  date 
pending) 64857 

73.27  Revised  (effective  date 
pending) 64857 

73.28  (a)  removed;  (b)  and  (c) 
redesiganted  as  (a)  and  (b); 
new    (a)    revised    (effective 

date  pending) 64857 

73.29  Revised  (effective  date 
pending) 64857 

73.30  Added  (effective  date 
pending) ^ 64857 

73.35    Added     (effective     date 

pending) 64858 

73.37    Revised    (effective    date 

pending) 64858 

73.53  (b)(1)  revised;  (c)  Note 
added  (effective  date  pend- 
ing)  64859 

73.68  (d)(3)    revised    (effective 

date  pending) 64859 

73.69  (d)(4)    revised    (effective 

date  pending) 64859 

73.72    (a)  revised  (effective  date 

pending) 64859 

73.88    Note     added     (effective 

date  pending) 64859 

73.99    Revised    (effective    date 

pending) 64860 

73.150    (a)    introductory    text^ 

(b)(1)  introductory  text,  (2), 

(3),  (5)(iv),  (V)  and  (6)(vli) 
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Page 
revised;     (b)(l)(i)    amended 
(effective  date  pending) 64861 

73.151  (b)  added  (effective  date 
pending) 64862 

73.152  (c)(2)(iv)  added  (effec- 
tive date  pending) 64863 

73.153  Amended  (effective  date 
pending) 64862 

73.182  Revised  (effective  date 
pending) 64862 

73.183  (a)  note  added;  (b)  re- 
moved; (c)  through  (f )  redes- 
ignated as  (b)  through  (e); 
new  (c)  and  (e)  revised  (ef- 
fective date  pending) 64866 

73.184  (a)  and  (b)  note  revised; 
(c)  removed;  (d).  (e)  and  (f) 
redesignated  as  (c),  (d)  and 
(e)    and    revised    (effective 

date  pending) 64866 

73.185  (c),  (i)  and  (j)  removed; 
(d),  (e),  (h)  and  (k)  redesig- 
nated as  (c),  (d),  (e)  and  (f); 
(b),  new  (c),  (d).  (e).  (f)  in- 
troductory text  and  (f)(2) 
revised  (effective  date  pend- 
ing)  64867 

73.187  (a)  and  (b)  revised  (ef- 
fective date  pending) 64868 

73.189  (b)(2)(i),  (ii),  (iii).  (3) 
and    (6)    revised    (effective 

date  pending) 64868 

73.190  (a),  (b).  (c).  (e).  Figure  7 
and  Figure  8  revised  (effec- 
tive date  pending) 64869 

73.202    (b)      table      amended.. .50277, 

50278,  50519,  50520,  50827, 

50828,  51658,  51659,  51844, 

51845.  52478,  54546-54548, 

55633,  55828,  55829,  56166- 

56169,  56472,  56473,  56603, 

56939, 56940,  57294,  58315, 

58512.  58513,  58862,  60932, 

1^      60933,  61168,  61169.  63663. 

63664,  64209,  64211,  65194, 

65195,  65860,  66789,  66790 

(b)  table  amended...  189,  831,  1650,  1651, 

1652,  2481,  2844,  3134-3137,  3951, 

395i  4163,  4857,  5381-5394,  5861, 

5862,  6075,  6076,  6203,  6482,  6561, 

6688 

(b)  table  amended...7660,  7661,  7885, 

7886,  8421,  8422,  8580,  8581, 

8726,  8727,  9504, 10294, 10427- 

10429,  10741. 10742 


Page 

73.207  Regulation    at    54    FR 

9802  eff .  6-26-89 56938 

(a)  revised 57293 

73.208  Regulation    at    54    FR 

9806  eff.  6-26-89 56938 

73.209  Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

73.215    Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

(a)(2)  and  (e)  revised;  (a)(4) 

added 57294 

73.311    Regulation    at    54    FR 

9804  eff.  6-26-89 56938 

73.316    Regulation    at    54    FR 

9804  eff.  6-26-89 56938 

(b)  and  (c)(8)  revised 57294 

73.606    (b)      table      amended...49707, 

64211 

(b)' table  amended **S7 

(b)  table  amended 7885 

73.614    (b)(  1 )  amended 49707 

73.659  (a)(3)  revised 64209 

73.660  (a)  revised 64209 

73.662    (c),  (e)  and  (h)  revised 64209 

73.667    (a)  amended 49707 

73.681    Amended 49707 

73.1030  (b)  table  revised  (effec- 
tive date  pending) 64872 

73.1125    Note   added   (effective 

date  pending) 64872 

73.1150    (c)     added     (effective 

date  pending) 64872 

73.1201    (c)(2)  revised  (effective 

date  pending) 64872 

73.1212    (a)(2)(i)  amended 210 

(a)(2)(i)  and  (ii) 8279 

73.1570  (b)(l)(ii)  revised  (effec- 
tive date  pending) 64872 

73.1650  (b)(2)  introductory 
text  revised;  (b)(2)(i)  and  (ii) 
added  (effective  date  pend- 
ing)  64872 

73.1665    Note    added   (effective 

date  pending) 64872 

73.1705    (c)     revised     (effective 

date  pending) 64872 

73.1725    Revised  (effective  date 

pending) 64872 

73.1740  (a)(l)(i)  revised  (effec- 
tive date  pending) 64873 

73.1940    Revised «* 

Added ** 

Added .......209 

Added *»• 

Added »»• 


73.1941 
73.1942 
73.1943 
73.1944 


Note  1:  toMfoc*  pofl*  numbart  indicat*  1992  changM. 
Note  2:  aoMfoc*  afitri*!  indicate  March  clianaak 
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TITLE  47  Chapter  I— Con. 

73.3516  (a)  revised  (effective 
date  pending) 

73.3517  (c),  (d).  Note  1  and 
Note  2  added  (effective  date 
pending) 

73.3526    (a)(ll)  amended 

73.3550    (t)     revised     (effective 

date  pending) 

73.3555    Note  4  revised;  Note  8, 

Note  9  and  Note  10  added 

(effective  date  pending) 

73.3564    (e)     added     (effective 

date  pending) 

73.3570  Redesignated  as  73.23 
and  revised  (effective  date 
pending) 

73.3571  (a)(3)  added;  (d)(1)  and 

(e)  removed;  (d)(2),  (3),  (4). 

(f)  through  (1),  (j)(l) 
through  (4),  (k)  and  (1)  rede- 
slganted  as  (d)(1),  (2),  (3). 
(e)  through  (h),  (1)(1) 
through  (4),  (j)  and  (k);  (a) 
introductory  text,  (1),  new 
(d)(1),  (2),  (3),  (f),  (h)  and 
(1)(1)  revised  (effective  date 
pending) 

73.3598  (c)  added  (effective 
date  pending) 

73.4160    Removed 

73.4255  Revised  (effective  date 
pending) 

74.641  (a)(1)  table  amended; 
(b)  introductory  text  re- 
vised  

74.902  (h)  revised;  (1)  and  (j) 
added. 

74.903  (a)(2)  revised;  (b)(5),  (d) 
and  (e)  added. 

74.931  (e)  revised, 
(a)   revised;    (h),    (1)   and   (j) 

added. 

(h),   (1)   and   (j)   revised;    (k) 
added 

74.932  (a)  Introductory  text 
and  (b)  revised 

74.985  Revised .-. 

74.986  Added 

74.990  Added 

74.991  Added 

74.992  Added 

74.1204  (g)  amended 

74.1235  (c)(1)  and  (2)  added 

76  Policy  statement 


Page 
64873 


64873 
64209 

64873 


64873 
64873 

64856 


64874 

64874 
64874 

64874 


57819 
57601 
57820 
57820 
57821 
57821 
56170 
56170 
..  8849 


Page 

76.33    Regulation     at     56     FR 

33391  eff .  10-25-91 52479 

76.53  Amended 49707 

76.54  Regulation     at     56     FR 

33392  eff.  10-25-91 52479 

76.205  Revised 210 

76.206  Added «0 

76.207  Added in 

76.221    (a)  amended 112 

(a)  amended 8279 

78.13    (e)  added 57601 

78.105    (a)(1)     table    amended; 

(b)  introductory    text    re- 
vised  50664 

80.19    Table  amended 64715 

80.59    (c)  revised 64715 

80.141    (d)  added 57988 

80.203    (g)  amended 57496 

(c)  revised 57988 

(m)  added 8727 

80.1065—80.1135     (Subpart     W) 

Added 9065 

87.21    (b)  table  amended 64715 

87.25    Note  removed 64715 

87.173    (b)  table  amended 51656 

90.17  (b)  table  amended  (effec- 
tive date  pending) 64874 

90.119    (a)(15)  added;  (e)(1)  and 

(h)  revised 65858 

90.127    (b)  amended 65858 

90.149  (a)  revised;  (b)  and  (c) 
redesignated  as  (c)  and  (d); 

new  (b)  added 65858 

90.155    (a)  revised;  (c)  added 65859 

90.157    (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 65859 

90.173    (k)  added 65859 

90.175  Introductory  text  re- 
vised; (f)(15)  added 65859 

90.209    (b)(6)  revised 8423 

90.242  (a)  introductory  text 
and  (2)(li)  revised;  (a)(2)(i) 
amended      (effective      date 

pending) 64874 

90.611    (d)  revised 65859 

90.631    (f)  amended 65860 

90.633    (d)  revised 65860 

94    Technical  correction 66001 

94.9    (b)(2)  revised 64716 

94.25    (k)  revised 63663 

94.61    Table  amended 57822 

94.63    (a)  revised 57822 

94.65    (f)  revised „...  57822 

94.67    Table  amended..... .'. 57822 


Note  1:  loMfac*  pog*  numb«n  indicof*  1992  changct. 
Note  2:  BeWfsc*  •!!«?<•*  indkcrt*  March  changM. 
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Page 

80  56955.  57501 

90 «875. 

52496,  56611,  63472 
41M,  6570,  8*54 

TITLE  48— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter  1    Federal  Acquisition 

Circular  (FAC)  90-9 67126 

Federal    Acquisition    Circular 

(FAC)  90-10 67412 

5.207    (b)(4)  amended 67128 

5.303    (a)  amended 67128 

7.305    (c)  amended 55372 

8.401    (b)  revised 55372 

8.702    (a)  amended 67129 

8.705-2    Amended.... 67136 

8.705-4    (a)  amended 67136 

9.104-1    (e)  revised 55374 

9.104-3    (c)  revised 55378 

9.107    Added 67129 

9.406-1    (a)  revised 67129 

9.407-1    (b)      redesignated      as 

(b)(1);  (b)(2)  added 67130 

9.502    (d)  revised...... 55377 

9.504  (e)  amended 55377 

9.505  (b)(1)  and  (2)  revised 55377 

9.505-4    (a)  revised 55377 

9.507-1    (d)  added 55377 

10.001  Amended;  interim 67131 

10.002  (d)  redesignated  as  (e) 

and  amended;  interim... 67131 

10.006    (a)  revised;  interim 67131 

14.201-7    (a),   (b)(1)   and   (c)(1) 

amended;  interim 67413 

15.804-2    (a)  revised;  interim 67413 

15.804-3  (c)(7)  and  (i)  amend- 
ed; (e)  introductory  text  re- 
vised; interim 67414 

15.804-4  (h)  amended;  inter- 
im  67414 

15.804-6  Heading  and  (a)  re- 
vised; (b)(2)  Table  15-2 
amended;  interim 67414 

15.806-1  (b)  amended;  inter- 
im  67414 

15.806-2  (a)(2)  amended;  inter- 
im  67414 

15.808    (a)(6)  and  (7)  amended; 

interim 67414 

19.202-1    (e)  added 67132 


Page 

94.71    Table  amended 57822 

94.73    Table  amended 57822 

94.75    Table  amended 57822 

94.92    Table  amended 57822 

94.95    Removed 57822 

95.1     (c)  added 8275 

95.801—95.863       (Subpart       F) 

Added 8275 

97.3  (a)(8)  revised;  (a)(37) 
through  (41)  redesignated  as 
(a)(38).  (40),  (42).  (43)  and 
(44);  new  (a)(37),  (39)  and 

(41)  added 56171 

97.111    (b)(3)      revised;      (b)(7) 

added 56171 

97.113    (b)(2)  revised 56171 

97.201    (d)  revised 56171 

97.207    (f)  revised 56171 

97.211    Heading  revised 56171 

97.213  Heading  and  introducto- 
ry text  revised 56171 

97.215  Heading  revised 56171 

97.216  Added 56172 

97.301    Technical  correction 51762 

97.303    Technical  correction 51762 

97.309    (a)  revised 56172 

Title  47 — Proposed  Rules: 

1      _„ 95M 

0-199  (Ch.  I) 57300,  58863,  65721 

6487 


x: 


.52496,55484.56611 

5993,  669S 

18 J.1...... 10453 

22 ].! 52496,58529 

43 '. i 3033 

61 

63 


E 


52496 

65464 

3033,4391 

69 51666. 

51869,  52496,  57301 

73 50303, 

50304.  50547-50550.  50842,  50843, 
51667,  51870,  52497,  55648,  55649, 
55861.  55862,  56181.  56182.  46489, 
46490,  57302,  57606,  57608.  57871, 
58207.  58530,  58531,  58864.  60080. 
60956.  60957.  61220,  63704,  64228. 
64229.  65206.  65207,  65721,  65875, 
66006,  66827 

343, 

866-863,  2703,  2883,  2884,  3158,  3159,  3981, 
4179,  4180,  4859,  5412,  5413,  5870,  6083, 
6084,  6210,  7704,  7902,  8430,  9530,  9680, 
9996,  9997,  10327,  10454,  10749,  10750 

74  , 52496 

, 4592 

76"  " 56339 

868,  6792 


Note  1:  Boldface  pog*  numbart  indkot*  1992  chongat. 
Note  2:  koldfoc*  antriat  indiceta  March  chongat. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OaOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  48  Chapter  1— Con.  Page 

19.402    (c)(2)  through  (5)  redes- 
ignated   as    (c)(3)    through 

(6):  new  (c)(2)  added 67132 

19.804-3    (c)(2)  amended 55380 

19.808-1    (b)  amended 55378 

22.102-1    Introductory  text  re- 
vised  55374 

22. 102-2    (c)  added 55374 

22.1003-5    (k)  amended 67136 

23.301  Revised 55374 

23.302  Heading,  (b)  and  (c)  re- 
vised; (d)  and  (e)  added 55374 

23.303  Revised 55374 

23.601-23.602     (Subpart     23.6) 

Added 55374 

25.108  (d)(1)  amended 67133 

25.109  (a)  and  (d)  revised 55379 

25.1000—25.1005  (Subpart  25.10) 

Removed 67416 

31.101    Amended 67133 

33.103    (b)(1)  amended 67136 

33.201  Amended;  interim 67417 

33.202  Revised 67417 

33.204    Revised;  Interim 67417 

33.207    (a)  introductory  text  re- 
vised; interim 67417 

33.214  Redesignated  as  33.215; 

new  33.214  added;  interim 67417 

33.215  Redesignated           from 
33.214;  interim 67417 

36.513    Existing  text  designated 

as  (a);  (b)  and  (c)  added 55375 

37.112    Added 55380 

38.201    (b)  amended r. 55372 

42.1205    (a)(3)  revised 67134 

45.608-8    (b)  amended 67136 

49.101    (f)  added 67134 

49.105-2    Revised 67134 

49.110  Heading     and     (a)     re- 
vised  67135 

50.203  (b)(4)  revised 67135 

51.103    (b)  amended 55372 

52.202-1    Amended 67137 

52.203-4    Amended 67137 

52. 207-3    Amended 55372 

52.209-7    Amended 55377 

52.209-8    Amended 55377 

52.214-17    Amended 55380 

52.214-27    Amended;  interim 67415 

52.214-28    Amended;  interim 67415 

52.215-23    Amended;  interim 67415 

52.215-24    Amended;  interim 67415 

52.215-25    Amended;  interim 67415 

52.215-39    Amended 67137 

52.223-3    Revised 55375 


Pace 

52.223-7    Added 55375 

52.225-12    Removed 67416 

52.225-13    Removed 67416 

52.228-11    (b)(1)  amended 67137 

52.233-1    Amended;  interim 67417 

52.236-7    Amended 55376 

52.236-13    Revised 55376 

52.246-4    Amended 67136 

53.203    (b)  amended 67137 

Chapter  2 — Departmant  of  Defense 
(Parts  200—299) 

211.7003-1  (b)(4)  amended:  in- 
terim  4741 

211.7004-1  (1)(3)(U)  amended; 
(p)(2)  introductory  text,  (i) 

and  (ii)  revised;  interim 4741 

211.7004-6  (a)(3)  amended:  in- 
terim  4741 

211.7005    Revised:  interim 4741 

232.111-70    Added;  interim 335S 

232.173    Added;  Interim .^ 3S59 

232.173-1    Added;  interim ^ SM9 

232.173-2    Added;  interim 3aS9 

232.173-3    Added;  interim 3SS9 

232.173-4    Added:  interim 3S59 

232.173-5    Added;  interim 3S» 

249.402-4    Removed 6074 

252.211-7021    (b)(1),  (2)  and  (3) 

amended;  interim 4743 

252.232-7006    Added;  interim 33S9 

249.402-4    Added;  interim 534 

Chapter  3 — Department  of  Health 
and  Human  Services  (Parts 
300—399) 

328    Added 58316 

352.228-7    Added 58316 

352.228-70    Removed 58317 

352.270-6  Regulation  at  56  FR 
33882  confirmed:  (a)  amend- 
ed  54797 

Corrected 57602 

Chapter  5 — General  Services 
Administration  (ParH  500—599) 

501.105  Revised  (OMB  num- 
bers)  64213 

502.101     Revised 9213 

509.405    Revised 51660 

513.505-2    Revised 7555 

515.804-3    Temporary  Reg.  AC- 

92-1  added 5364 


Note  1:  i«Mf«ca  poq*  number*  indkoto  1993  chang**. 
Note  2:  ioldfao  antriM  indkol*  Mwch  ctiangat. 
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Page 

515.804-70    Temporary         Reg. 

AC-92-1  added 5864 

519.704    (c)(2)  revised 59220 

519.705-2    Revised 64213 

519.705-4    (a)  revised 59220 

(a)(5)  revised 64214 

519.706-70    (f)(2)(iii)  revised 64214 

519.708    Revised 64214 

522.000  Added 7555 

522.001  Added. 7555 

522.101-1     Revised 7556 

522.101-3    Added 7556 

522.103-5    Added 7556 

522.406-13    Revised 7556 

522.807     Revised 7556 

522.1001     Removed 7556 

522.1003-4    Revised 7556 

522.1003-7    Revised 7556 

522.1013  Added 7556 

522.1014  Added 7556 

522.1021     Revised 7556 

522.1303    Revised 7556 

522.1403    Revised 7556 

525    Temporary  Reg.  AC-90-2, 

Supp.  1  added 52479 

525.402    (a)  revised 64« 

538.203-70    Temporary         Reg. 

AC-92-1  added 5M7 

552.219-72    Introductory      text 

revised „ 64214 

552.219-73    Added 64214 

552.238-70    Amended 51660 

532    Temporary  Reg.  AC-90-2, 

Supp.  1  added 52479 

570.702-1    Temp.  Reg.  AC-91-1, 

Supp.  1  added 4»39 

570.702-2    Temp.  Reg.  AC-91-1, 

Supp.  1  added 4939 

570.702-5    Temp.  Reg.  AC-91-1, 

Supp.  1  added 4939 

570.702-11    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-14    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-15    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-17    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-18    Temp.  Reg.  AjC-91- 

1,  Supp.  1  added 4939 

570.702-19    Temp.  Reg.  AC-91- 

1.  Supp.  1  added 4939 

570.702-21    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 


Chapter  7 — Agency  for  International 
Development  (Parts  700—799) 

Page 

701.105    (b)  amended 67224 

(a)  revised  (OMB  numbers) 5235 

701.372    (b)  amended 67224 

701.376-4    Amended 67224 

701.470    (a)(2)  amended 67224 

701.601    (b)(3)  amended 67224 

702.170-3    (a)  amended 67224 

702.170-10    (a)(l)(ii)  amended 67224 

702.170-13    (a)(1),    (2)    and    (b) 

amended 67224 

705.202    Regulation   at   56   PR 

27208  confirmed 52212 

(b)  revised 5MS 

705.207    Regulation    at    56    PR 

27208  confirmed 52212 

706.302-5    Regulation  at  56  PR 

27208  confirmed 52212 

706.302-70    (b)(2)  amended 5235 

706.302-71    Regulation     at     56 

PR  27208  confirmed 52212 

706.501    Amended 67224 

715.504    (a)  amended 67224 

719.270    (k)  amended 67224 

719.272    Regulation    at    56    PR 

27208  confirmed 52212 

726.000    Regulation    at    56    PR 

27209  confirmed 52212 

726.101  Regulation   at   56   PR 
27209  confirmed 52212 

726.102  Regulation   at   56   PR 
27209  confirmed 52212 

726.104    Regulation    at    56    PR 

27209  confirmed :•  52212 

726.201    Regulation    at    56    PR 

27209  confirmed 52212 

726.301    Regulation    at    56    PR 

27209  confirmed 52212 

(a)  amended 52213 

728.105-1    (b)  amended 67224 

728.305-70    (a)  revised 67224 

731.205-6    Revised 5235 

731.205-46    Revised 5236 

731.205-70    Added... 5236 

731.37r    Revised 5236 

731.372  Added •'• 5236 

731.373  Added 5236 

731.770.   (a)  amended 67225 

'  731.772    Revised 5236 

731.774    Added 5236 

732    Revised 67225 

737.206    (c)(2)(ii)  amended 67225 

737.270    (a)  amended 67225 


Note  1 

Note  2:  Beldfaca  witriM 


Indkot*  1992  chonga*. 
March  chong**. 
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TITLE  48  Chapter  7— Con.  Pa«e 

749.111-71    (a)(1),  (2)(i)  and  (ii) 

amended 5236 

750.7 109-1    Amended 67225 

750.7110-1    Amended 67225 

750.71 10-2    Amended 67225 

750.7110-3    Amended 67225 

752.200    Amended 5236 

752.226-1    Regulation  at  56  FR 

27209  confirmed 52212 

752.226-2    Regulation  at  56  FR 

27210  confirmed 52212 

752.228-3    (b)  revised 67226 

752.232-70    (a),     (b)     and     (d) 

amended 67226 

752.7000    Amended 5237 

752.7004    (b)(4)  amended 67226 

752.7015    Amended 5237 

752.7026    (b)(3)  amended 67226 

752.7034  Added 5237 

752.7035  Added 5237 

753.107    Amended 67226 

Chapter  7    Appendix  H  amend- 
ed  67226 

Chapter  9 — Department  of  Energy 
(Part*  900—999) 

950.7000—950.7011  (Subpart 

950.70)    Heading  amended 57827 

950.7000  Amended 57827 

950.7001  Revised 57827 

950.7002  Amended 57827 

950.7003  Revised 57828 

950.7004  Removed 57828 

950.7005  Removed 57828 

950.7006  Revised 57828 

950.7007  Removed ...57828 

950.7008  Removed 57828 

950.7009  Amended 57828 

950.7010  Revised 57828 

950.7011  Redesignated             as 
950.7101 57828 

950.7101         (Subpart        950.71) 

Heading  added 57828 

950.7101    Redesignated        from 

950.7011 57828 

952.250-70    Revised 57828 

952.250-71    Removed 57830 

952.250-72    Removed 57830 

970.0901    Added 65448 

970.2870    Re\'ised 57830 

970.5204-7    Removed 57830 

970.5204-8    Heading  amended 57830 

970.5204-20    Added 65448 


Chapter  16 — Office  of  Personnel 
Management  Federal  Employeet 
Health  Benefits  Acquisition  Regu- 
lation (Parts  1600—1699) 

'  Page 

1631.205-41    Added 57496 

1652.216-71    (b)(2)(ii)  amended; 

(b)(2)(iv)(B)  revised 57497 

Chapter  18 — National  Aeronautics 
and  Space  Administration  (Parts 
1800—1899) 

1801.104-370    (e)  corrected 56691 

1801.370    (a)(l)(i),   (ii)  and  (b) 

amended 832 

1804.677    Added ^. 3137 

1804.677-1    Added 8137 

1804.677-2    Added i 3137 

1804.677-3    Added ;...  3137 

1804.677-4    Added 3137 

1804.677-5    Added 3133 

1804.677-6    Added 3133 

1806.202-70    (a)(2)(i)     and     (3) 

amended 832 

1806.302-770    (a)         and         (O 

amended 832 

1806.304    (c)  amended 832 

1807.7204    Amended 832 

1807.7206    Amended 832 

1809.104-70    Added;  interim 8280 

1812.104-70    (d)  amended 832 

1815.808    (b)  amended 832 

1815.872    (c)(1)  and  (2)  correct- 
ed.  56691 

1815.970    (e)  amended 832 

1815.970-2    (d)  amended 832 

1816    Revised 832 

1816.603-2    Correctly    designat- 
ed  4912 

1823.302    Heading    revised;    in- 
troductory text  amended 836 

1823.303-70    Amended 836 

1823.370    Amended 836 

1823.7002    (c)  amended 836 

1825.102    Corrected 52213 

1825.901    (Subpart    1825.9)    Re- 

vised S36 

1830.700i— 1830.7002-2  (Subpart 

1830.70)    Revised 836 

1831    Revised 837 

1832.402—1832.412  (Subpart 

1832.4)    Revised 838 

1832.501-1    Added;  interim 63877 


Note  1:  Beldloc*  pag*  numbara  indicate  1993  chongat. 
Note  2:  Seldfoc*  cntriat  indicate  March  changa*. 
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Page 

1832.503-4    Added;  interim 63877 

1832.702—1832.705-270  (Subpart 

1832.7)    Revised 839 

1832.903—1832.970  (Subpart 

1832.9)    Revised 839 

1842.202    (c)  revised 839 

1842.202-70    (f)  added MO 

1842.705-70    (b)     and     (c)     re- 
vised  MO 

1842.801   (Subpart   1842.8)    Re- 
vised  MO 

1842.1008    Amended..... 840 

1842.7101      (Subpart      1842.71) 

Added 840 

1844.102    Revised Ml 

1844.102-70    Revised Ml 

1844.102-71    Heading    and    (a) 

amended Ml 

1844.302-70    Revised Ml 

1844.302-71    Revised Mi 

1844.304-70    Added M2 

1844.305    Added M2 

1844.307-70    Added M2 

1852.216-72    Revised M2 

1852.216-73    Revised M2 

1852.216-74    Revised M2 

1852.216-76    Revised 843 

1852.216-79    Revised 843 

1852.216-80    Revised 843 

1852.216-82    Revised 843 

1852.216-83    Revised 844 

1852.216-84    Revised 844 

1852.216-85    Revised 844 

1852.216-86    Revised 844 

1852.216-87    Revised 844 

1852.219-76    (a)  corrected 56691 

1852.231-70    Redesignated  from 

1852.232-80  and  revised 844 

1852.232-70    Added;  interim 63877 

1852.232-12    Redesignated  from 

1852.232-76  and  revised 844 

1852.232-75    Removed 844 

1852.232-76    Redesignated       as 

1852.232-12  and  revised 844 

1852.232-80    Redesignated       as 

1852.231-70  and  revised 844 

1853.204-70    Heading      revised; 

(o)  added 3139 

1853.215-2    Revised 844 

1853.242-70    (b)  amended 844 

1870.303    Appendix    I     amend- 
ed  - 3139 


Chapter  52 — Department  of  the 
Navy  Acquisition  Regulations 
(Parts  5200—5299) 

Page 

5243    Added;  interim 63672 

5252    Authority      citation      re- 
vised  63675 

5252.243-9000    Added;  interim 63675 

5252.243-9001    Added;  interim 63675 

Title  4S— Proposed  Rules: 
15 57182 


19.. 


.2t20 


23 58296 

31 *'•« 

35 84922 

45 M'« 

52 58296,64922 

2S20 

215.......... 55264 

225 52597 

246    50693 

252 50693.  53497,  55264 

270 55264 

400-499  (Ch.  4) MM 

503 50073 

505 •«** 

509 '•«* 

515 „....  56956 


516 

517 •«* 

538 56956 

;. ••S6 

552.............. 50073 

SSM,  tSS* 

935 56621 

1200-1299  (Ch.  12) ^** 

1512 •♦" 

1516 ; ••" 

1552 WW 

1804 58865 

1870 58865 

2900-2999  (Ch.  29) MOl 

5300-5399  (Ch.  53) "'0 

5446 68008 

„ Sr40 

5452........... 86008 

1740 


TITLE  49— TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  Transportation  (Parts  1—99) 

1    Technical  correction 10062 

1.44    (o)(6)  and  (p)  removed 8582 


Note  1:  Boldfoc*  pag*  raimban  indicot*  1992  chang**. 
Note  2:  Soldfac*  •ntriat  indicot*  March  chongat. 
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TITLE  49  Subtitle  A— Con.  Page 

1.46    (1),   (m),   (z)   and   (II)   re- 

vised 8582 

1.53    (k)  added 8582 

1.66  (a)  revised;  nomenclature 
change 59893 

(y)  added 8582 

1.67  Nomenclature  change 59893 

37.13    Revised 64215 

71.5    (b)  revised 52003 

Chapter  I — Research  and  Special 
Programs  Administration,  Depart- 
ment off  Transportation  (Parts 
100—199) 

107.503    (b)(1)  and  (c)  amend- 
ed  365 

171.6    (b)(2)      table      amended 

(OMB  numbers) 1877 

172.101    Amended 1«78 

173.158    Added „ 1878 

180.413    (a)    introductory    text 

amended 3«5 

Chapter  II — Federal  Railroad  Admin- 
istration, Department  of  Transpor- 
tation (Parts  200—299) 

209.337    Added      (OMB      num- 
bers)  66791 

229  Authority      citation      re- 
vised  66792 

230  Authority      citation       re- 
vised  66792 

231  Authority      citation      re- 
vised  66792 

232  Authority      citation      re- 
vised  66792 

234    Regulation  at  56  FR  33738 
effective  date  revised  to  1-1- 

92 61169 

240    Meetings 55240 

245    Meetings 59893 

Chapter  III — Federal  Highway  Ad- 
ministration, Department  of  Trans- 
portation (Parts  300 — 399) 

385    Authority       citation       re- 
vised  51344 

385.12    Revised 51344 

390.21    (a)  revised 3142 

391     Waivers 10295 


Chapter  V— National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation  (Parts 
500—599) 

Page 

556.4    (b)  added 66376 

571  Technical  correction 56016 

Petition  denied 35M 

571.3  (b)  amended 63681 

571.21    Amended;  eff.  10-8-92 50670 

571.101    Amended 51848 

571.106    Amended;     eff.     11-6- 

91. 50521 

571.108    Amended 56942 

571.111    Amended 58516 

571.114    Amended;   effective  in 

part  9-1-92  and  9-1-93 >....2043 

Technical  correction 4086 

571.123    Amended 61387 

571.205    Amended 1654 

571.210    Amended 63681,  63685 

571.209    Amended 56325 

572  Petition  denied 3556 

572.4  (c)  revised 57836 

572.70—572.78        (Subpart        I) 

Added 57836 

572.73    Correctly  designated 4066 

575.104    (e)(l)(iv)  revised 57989 

587    Petition  denied ^ 3556 

587.6  (b)  introductory  text,  (1), 
(3),  (5),  (7)  and  (c)  revised; 
(b)(8)  added 7558 

591.5  (j)  revised 1047 

591.6  (g)  revised VM 

591.7  (b)  revised «>47 

(c)  and  (d)  added - «)48 

Chapter  VI — Urban  Mass  Transporta- 
tion Administration,  Department  of 
Transportation  (Parts  600 — 699) 

639    Added 51794 

663    Dispostition  opf  inquires 1 0834 

Chapter  VIII — National  Transporta- 
tion Safety  Beard  (Ports 
800—899) 

821.7  (a)  and  (b)  revised 56172 

821.10    Revised „ 56172 

Chapter  X — Interstate  Commerce 
Commission(Parts  1000—1399) 

1011    Petition  denied 67002 


Note  1:  BeldffK*  pas*  number*  indicate  1993  change*. 
Note  2:  BoWfoc*  •nlr<«*  indicate  March  change*. 


9 

100-199  (Ch.  I).. 

107 

110 

171 
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CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


Page 

174. a«54,  6696 

175 V : 'W 

176 3«54,  6696 

192 54816 

198 7T0S 

200-299  (Ch.  ID - 4744 

225 52241 

245 52498 

6571 

300-399  (Ch.  Ill) 4744 

350 50305 

383 •'00 

390 .....IMS 

391 » *'»» 

392 MM 

396 50306 

400-499  (Ch.  IV) 4744 

500-599  (Ch.  V) - 4744 

533 .^ 50694,58020 

541 56339.  65876 

544 51871 

552 56343 

564  52242,65038 

567 61392 

nn 

568. «1392 

99«3 

571 52242, 

52499,  55266,  55650,  58662,  63473, 

63474,  63914,  63921,  64733.  65038. 

65541,  66395,  67038,  67042 
MX 

tSt   t70,  M96,  4594,  4579,  7712,  10M7, 

lOtSS 

572 63922.  67042 

575 : M" 

582 56963  ^ 

591 »"  / 

600-699  (Ch.  VI) 4744 

1001 - MM 

1033 6697,  18SM 

1035 67269 

51M,  10151 

1039 MW.  999T.  103M 

1048 ~ •<*> 

1057 M" 

1063 56490 

1109 ~ 64737 

1141 4594,  IIM 

1152 58868 

1244 

1313 

1332 . **^* 


Page 

1033    Revised 66793 

1105.5  Concluding  text  correct- 
ed  49821 

1105.7    (e)(3)(i)  corrected 49821 

1105.10    (a)(5)  corrected 49821 

1105.12    Appendix  corrected 49821 

1118    Heading  revised 9213 

1118.1     Revised 9213 

1118.4    (d)  revised 9213 

1121.4    (g)  revised S237 

1145.1  Revised 58318 

1145.2  Revised 58318 

1145.3  Redesignated  as  1145.4 
and  revised;  new  1145.3 
added 58318 

1145.4  Redesignated  as  1145.5 
and  revised;  new  1145.4  re- 
designated from  1145.3  and 
revised 58318 

(e)  corrected 61096 

1145.5  Redesignated  as  1145.6; 
new  1145.5  redesignated 
from  1 145.4 58318 

Revised 58319 

1145.6  Redesignated  as  1145.7; 
new  1145.6  redesignated 
from  1145.5 58318 

(c)  revised 58320 

1145.7  Redesignated  as  1145.8; 
new  1145.7  redesignated 
from  1 145.6 58318 

Revised 58320 

1145.8  Redesignated  from 
1145.7 58318 

1152  Authority  citation  cor- 
rected  49821 

1152.2    (m)  revised. 61387 

1152.31    (a)(1)  revised 61387 

1152.52    (n)  revised 61387 

1160    Petition  denied 67002 

1181    Petition  denied 67002 

1186    Petition  denied 67002 

1313.7  (d)  redesignated  as  (e); 
new  (d)  added;  heading  and 
new  (e)(1)  revised 58320 

Title  49 — Proposed  Rules: 

1-99  (Subtitle  A) 4744 

9224 


172., 
173., 


4744 

!sr294,56962 

7474 

.51294.56962 

3054,6696 

3054,  6696 

30M,  6696 


Note  1: 
Note  2: 


poff*  iHHMban  Indicate  1992  chongas. 
•fllrl**  indlcota  March  choiifl**. 


130  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  50— WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fith  and 
Wildlife  Service,  Department  of 
the  Interior  (Parts  1—199) 

Page 

16    Authority  citation  revised 56942 

16.13    (a)(1)  revised 56942 

17.11  (h)  table  amended;  inter- 
im  54957,  54967.  56333 

(h)  table  amended 64723 

(h)  table  amended 212,  594,  1834 

17.12  (h)  table  amended...2053,  49853. 

55785,  57849,  60937,  60940, 
61182 

(h)  table  amended 1403 

17.40    (i)  amended 594 

17.95    (b)  amended 1834 

17.108    (a)(4)        through        (7) 

added;  map  revised 5990 

23.23    (a)  amended;  (f )  revised 49709 

(f )  table  amended 50060 

25.23    Added 66795 

32.2    ( j )  added 66795 

32.11  Amended 58182 

32.12  (f)(ll)  through  (16),  (aa) 
introductory  text,  (aa)(l) 
through  (7)  and  (dd)(5)  re- 
designated as  (ff)(12) 
through  (17)  (aa)(l)  intro- 
ductory text,  (i)  through 
(vii)  and  (dd)(6);  new  (f)(ll). 
(aa)  introductory  text  and 
(dd)(5)  added;  (aa)(l)  intro- 
ductory text  amended 58182 

(f)(3),  (i)(4).  (p)(2),  (4)(iii),  (5), 
(s)(2),  (u)(l).  (y)(2)  heading, 
(i),  (ii),  (hh)(4)(i),  (10)(ii), 
(ll)(ii).  (jj)(2),  (qq)(4)(ii), 
(v),  (7)(i)  and  (iii)  revised; 
(h)(10)(v),  (ll)(viii)  and 
(qq)(4)(viii)  added 66795 

32.21  Amended 58183 

32.22  (v)(2)  through  (7)  redes- 
ignated as  (v)(3)  through 
(8);  new  (v)(2)  and  (cc)(3) 
added 58183 

(e)(2),  (4)(i),  (10)(i),  (p),  (q)(2), 
(v)(l),  (dd)(l),  (ff)(l)(i),  (iii), 
(6)(ii),  (iv),  (8)(ii),  (hh)(2), 
(jj)(4),  (rm)(3)  and  (5)(ii)  re- 
vised; (q)(5)(iv)  added 66796 

32.31    Amended 58183 


Page 

32.32  (k)  through  (uu)  redesig- 
nated as  (1)  through  (w); 
new  (u)(3)(l)  and  (z)(2) 
through  (7)  redesignated  as 
(u)(3)(i)  and  (z)(3)  through 
(8);     new    (k).     (z)(2)    and 

(hh)(6)  added 58183 

(s)(2),  (6),  (t),  (z)(l),  (ii)(l), 
(mm)(2),  (pp)(l)(iii)  through 
(ix),  (ss)(4)(iv)  and  (tt)(3)(ii) 
revised;    (s)(5)(iii)    and    (iv) 

added 66796 

32.41  (Subpart  D)    Removed 66797 

33.2    (f )  removed 66797 

33.4    Amended 58183 

33.22  (a)  through  (j)  redesig- 
nated  as   (b)   through   (k); 

new  (a)  added 58183 

88.28    (d)  added 58183 

100  Regulation  at  55  FR  27121 
effective  date  extended  to  6- 

30-92 351 

100.15    (c)  amended 351 

Chapter  II— National  Marine  Fisher- 
ies Service,  National  Oceanic  and 
Atmospheric  Administration,  De- 
partment of  Commerce  (Ports 
200—299) 

204.1    (b)  table  amended  (OMB 

numbers) 50063,65016 

216.3  Amended 50676 

216.24  (e)(5)(iv),  (v)  introduc- 
tory text,  (F),  and  (viii)  re- 
vised  50677 

Regulation  at  56  FR  47423  eff. 
11-1-91 50278 

Regulations  at  56  FR  47423 
and  50278  effective  date  de- 
layed to  12-1-91 56603 

Regulations  as  56  FR  47423, 
50278  and  56603  effective 
date  delayed  to  5-1-92 ...67226 

(e)(5)(xiii)  correctly  designat- 
ed  3142 

222.23    (a)  amended 58624 

227.12  (a)(3)  Table  1  amend- 
ed  58184 

247.4  Regulation  at  56  FR 
47424  eff.  11-1-91 50278 

Regulations  at  56  FR  47424 
and  50278  effective  date  de- 
layed to  12-1-91 56603 


Note  1:  B«ldfac«  pag*  numbers  indicate  1993  chongai. 
Note  2:  Soldfac*  •ntri*t  indicate  March  changat. 
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Page 
Regiilations  at  58  FR  47424, 
50278    and    56603    effective 

date  delayed  to  5-1-92 67226 

265.101—265.107     (Subpart     A) 

Revised 55092 

285    Temporary  regulations 55095 

Permits 54797 

285.2  Amended 377 

285.3  (b)   and  (f)  revised;   (g) 
added 9W 

285.21    (e)  and  (k)  revised 50063 

(e)       correctly       deslgnated...56544, 

61096 
(c)  revised 3^ 

285.23  (f)(1).    (2)   and   (g)    re- 
vised  sn 

285.24  (c)  revised 8730 

285.25  (c)  revised sn 

285.26  Revised 378 

285.28  (a)  revised 373 

285.29  (a),  (b)  and  (e)  revised; 
OMB  number 373 

285.30  (c)(2)  and  (d)  revised 374 

285.31  (a)(1).  (2).  (5).  (10)  and 
(15)  revised;  (aK30)  through 

(33)  and  (c)  added 374 

285    Figure  1  added 374 

298    Added       (effective       date 

pending) 58185 

Regulation  at  56  FR  58185  ef- 
fective 12-17-91 66001 

Chaptar  III — Intemotional  Regulatory 
Agencies  (Fishing  and  Whaling) 
(Parts  300—399) 

301.19  (e)  revised;  (f)  re- 
moved  57295 

371    Inseason  orders 2054 

Chapter  VI— Fishery  Conservation 
and  Management,  National  Ocean- 
ic and  Atmospheric  Administration, 
Department  of  Commerce  (Parts 
600—699) 

600—699  (Chapter  VI)  Policy 
guidelines  for  emergency 
rules 375 

601.32  Amended 379 

601.33  (c),  (e)  and  (h)  revised 379 

601.39    (a)  revised 380 

605.15  (b)(2)  through  (4)  redes- 
ignated   as    (b)(3)    through 

(5);  new  (b)(2)  added 380 


Page 

605.23  (d)  Introductory  text  re- 
vised; (d)(2)  redesignated  as 
(d)(3);  new  (d)(2)  added 380 

605.24  (a)(2)  amended; 
(a)(3)(l).  (5)(i)  Introductory 
text.  (ii).  and  (7)(i)  revised; 
(a)(3)( V)  added 380 

611    Reassessment 56603 

Specifications 1*54,  M44 

Specifications 3952 

611.50    (b)(2)      revised;      (b)(4) 

Table  1  removed 535 

620.7  (1)  added;  interim  emer- 
gency effective  to  5-12-92 5079 

(i)  corrected 9076 

625    Technical  correction 4248 

625.4  (m)  added;  interim  emer- 
gency; effective  to  3-5-92 63690 

Regulation  at  56  FR  63690  ef- 
fective       date        extended 

through  3-5-92 213 

Technical  correction *297 

Reflations  at  56  FR  63690 
and  57  FR  213  effective  date 
extended  through  6-3-92 8582 

625.5  Heading  revised;  text 
added;  interim  emergency; 
effective  to  3-5-92 63690 

Regulation  at  56  FR  63690  ef- 
fective       date        extended 

through  3-5-92 213 

Technical  correction 6297 

Reguiations  at  56  FR  63690 
and  57  FR  213  effective  date 

extended  through  6-3-92 8582 

625.7  (a)(1),  (2),  (b)(4)  and  (5) 
suspended;  (a)(3)  through 
(8)  and  (b)(6)  through  (9) 
added;    interim    emergency; 

effective  to  3-5-92 63690 

Regulation  at  56  FR  63690  ef- 
fective       date        extended 

through  3-5-92... 213 

Technical  correction 4297 

Regulations  at  56  FR  63690 
and  57  FR  213  effective  date 

extended  through  6-3-92 8582 

625.24  Added;  interim  emer- 
gency; effective  to  3-5-92 63691 

(b)  corrected 66603 

Regulations  at  56  FR  63691 
and  66603  effective  date  ex- 
tended through  3-5-92 213 

Technical  correction 6297 


Note  1:  BoMfoca  pa«*  nuMbwt  indicol*  1992  chong**. 
Note  2:  SeldfM*  antriM  Indlcota  March  diangM. 
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TITLE  50  Chapter  VI— Con.  Page 

Regulations  at  56  FR  63690. 
66603  and  57  FR  213  effec- 
tive date  extended  through 

6-3-92 8582 

625.26  Added;  interim  emer- 
gency; effective  to  3-5-92........63691 

Regulation  at  56  FR  63691  ef- 
fective date  extended 
througti  3-5-92 213 

(c)(1).  (2).  (d).  (e)  and  (f)(1) 
corrected 66603 

Regulations  at  56  FR  63691 
and  57  FR  213  effective  date 

extended  through  6-3-92 8582 

630  Authority  citation  re- 
vised  65016 

630.1  Revised 65016 

630.2  Amended 65016 

630.3  Revised 59222 

630.4  (c)  revised 59222 

Revised 65016 

630.5  Revised 65017 

630.7    Revised 65018 

630.10    Added 65018 

630.20—630.26  (Subpart  B)  Re- 
vised  65019 

630.40  (Subpart  C)    Added.^ 65021 

641  Temporary  regulations 6561 

641.4    (b)(4)  removed;  heading, 

(a)(3),  (c)  through  (f),  (i) 
and  (k)  revised;  (b)(4)  re- 
moved  58651 

641.25  (c)  suspended;  (e) 
added;  effective  to  12-31- 
91 58188 

642  Temporary       regulations...49853. 

66001 

Temporary  regulations 1662,  4376 

646    Temporary  regulations 52479 

646.2    Amended 56022 

Corrected 59970 

646.4  Revised 56022 

(d)  corrected 59970 

Revised... .^ 7888 

646.5  Figure  1  redesignated  as 
P^gure  2  to  part  646;  re- 
vised  56023 

(a)  and  (c)  revised 7890 

646.6  Revised 56024 

(a)  introductory  text  revised 7890 

646.7  Revised 56024 

Revised 7890 

646.10    Added 7891 


Page 

646.21  (a),  (b)  and  (d)  revised; 

(f )  through  (i)  added 56025 

(d)  revised 7892 

646.22  Figure  2  redesignated  as 
figure  3  to  part  646;  (c)  re- 
designated as  (e);  (b)  re- 
vised; new  (c).  (d),  (f)  and 

(g)  added 56026 

646.23  Revised 56026 

(e)  and  (f)  corrected 59970 

646.24  (b)  revised 56027 

646.25  Revised 56027 

646.26  (a)(1)  removed;  (a)(2) 
through  (22)  redesignated  as 
(a)(1)  through  (21);  (c)(1)  in- 
troductory text,  (ii),  (2)  and 

(3)  amended;  (c)(4)  added 56027 

646    Figure  2  redesignated  from 

646.5  figure  1 56023 

Figure    3    redesignated    from 

646.22  figure  2 56026 

Figure  1  added 56027 

649.20  (b)  revised 215 

649.21  (c)(1)  and  (2)  revised; 
(c)(3)  added 215 

650    Temporary  regulations 4377 

651.20    (f)(l)(iii)    regulation    at 

56  FR  24727  confirmed 50663 

652    Temporary       regulations.. .61182, 

61183 

Temporary  regulations 844 

Fishing  quotas 3725 

655.22  (a),  (b),  (c)  and  (d)  re- 
vised; (f)  redesignated  as  (g); 

new  (f)  added 536 

657.2    Amended 5238 

658    Temporary  regulations 66604 

661    Inseason         adjustments.. .51660, 

51661,  55634 
Temporary  regulations.. .51662,  55634 

663    Restrictions 49727 

Reassessment 56603 

Temporary  regulations.. .58321,  64723 

Specifications 1654 

Temporary  regulations 10429 

663.23  (b)(4)  added;  interim 
emergency  effective  to  1-2- 

92 50065 

(b)(3)  revised 2853 

672    Technical  correction...50157, 

56116,  56943 

Temporary  regulations.. .51 179, 

51848,  52213,  55096 

Recordkeeping  and  reporting 

requirements 50279 


Note  1:  Baldfaca  peg*  numbcn  Indica**  1993  chongM. 
Note  2:  Beldfac*  •ntri*!  indicof*  March  dMngvt. 
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Page 

'    Temporary    regulations.. .2854,    3142, 

3960,  4939,  6562 

Specifications 2844 

Recordkeeping  and  reporting 

requirements 2853,  6688 

Temporary   regulation8...8280,   8583, 
8849.  10142,  10297 
672.2    Regulations    at    56    PR 
38349     effective     date     ex- 
tended through  12-31-91;  in- 
terim  57989 

Amended 2686 

Amended 10432 

672.5  (b)(3)(ii)(A)(iJ)  and 
(cM2Kiii)(I)  amended; 
(c)(3)(ii)(F)  revised 10432 

672.6  Added „ 10432 

672.20    Regulations   at    56   FR 

38349  effective  date  ex- 
tended through  12-31-91;  in- 
terim  57989 

(a)(2)(iv).  (h)(2)  and  (i)(4)  re- 
vised  2686 

(a)(1),  (c)(2)  and  (3)  amended; 
(c)(6),  (d)(l)(i),  (e)(4)  and 
(g)(l)(i)  revised;  (g)(3)  redes- 

,  ignated  as  (g)(4);  new  (g)(3) 

'  added;  Table  1  removed 10434 

672.23  (d)  added;  interim  emer- 
gency  50282 

(d)  removed 54798 

(d)  added.. 382 

(d)  removed 2686 

(d)  corrected 4085 

672.24  (e)  added 2686 

(a)(2)  revised 10434 

675    Temporary       regulations...52214, 

55097 
Temporary    regulations.. .2854,    3142, 

5238,  6203,  6688 

Apportionment...— 215 

Inseason  adjustments 2688 

Recordkeeping  and  reporting 

requirements 2856 

Specifications 3952 

Temporary   regulations.. .8583,   8584, 

10142 
Inseason  adjustments;  correc- 
tion  8850,9598 

675.2    Amended 10434 

675.5    (b)(3)(ii)(A)(ii)       intro- 
ductory text  and 


Page 

(c)(2)(iii)(I)  amended; 

(c)(3)(ii)(F)  revised 10434 

675.6    Added 10435 

675.20    (a)(1)  amended; 

(h)(3)(iii)    revised;   Table    1 

removed 10435 

675.22  (f)  revised 10435 

675.23  (d)  added 382 

(d)  removed 2687 

(d)  corrected 4085 

675.24  (f)  added 2687 

(c)(l)(i)  and  (f)(1)  heading  re- 
vised  10435 

675    Figure  2  revised 10536 

680.2    Amended 59895 

680.4    (b)  and  (d)  through  (h) 

revised 59895  ' 

681.2    Amended 10438 

681.4  (a)(1),  (b)  and  (d) 
through  (h)  revised 10439 

681.5  (b)(2)(ix)  redesignated  as 
(b)(2)(x);  (c)(3)(iii)  and  (iv) 
revised;  new  (b)(2)(ix), 
(c)(3)(v)  and  (d)  added 10439 

681.6  (a),  (b)  and  (c)  amend- 
ed  10439 

681.7  (b)(1),  (c)(l)(i),  (il),  (2), 
(3)  and  (4)  revised;  (b)(7) 
through  (13)  added 10439 

681.24    (e)  through  (g)  added 10440 

681.29  Added 10440 

681.30  Redesignated  as  681.40; 

new  681.30  added 10440 

681.31  Redesignated  as 
681.41 10440 

Added 10441 

681.32  Redesignated  as 
681.42 10440 

Added 10442 

681.33  Redesignated  as 
681.43 10440 

681.34  Redesignated  as 
681.44 10440 

681.35  Redesignated  as 
681.45 10440 

681.40  Redesignated  from 
681.30 10440 

681.41  Redesignated  from 
681.31 10440 


Note  1:  SoUfaca 
Note  2:  BoMfoc* 


numbara  indicot*  1992  changas. 
indicoto  March  chonga*. 


134  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1991  THROUGH  MARCH  31,  1992 


TITLE  50  Chapter  VI— Con.  Page 

681.42  Redesignated  from 
681.32 10440 

681.43  Redesignated  from 
681.33 10440 

681.44  Redesignated  from 
681.34 10440 

681.45  Redesignated  from 
681.35 10440 

685    Technical  correction 10062 

685.2    Amended;  effective  to  4- 

22-94 51852 

Amended 52217 

Amended 7664 

685.5  (1)  removed;  (m)  and  (n) 
redesignated  as  (1)  and  (m); 
new  (n)  through  (q)  added; 

effective  to  4-22-94 51852 

(u)  revised;  emergency  inter- 
im; effective  to  12-16-91 59897 

(r)  and  (s)  added 52217 

(t)  added 7664 

685.11    Heading,  (a),  (b)  and  (c) 

revised 52217 

685.14  Added 52217 

685.15  Added;  effective  to  4- 
22-94  (OMB  number  pend- 
ing)  51852 

OMB  number 58516 

(c)(6)  corrected 63550 

685.16  Added;  effective  to  4- 
22-94 51853 

685.17  Added;  efffective  to  4- 
22-94 51853 

685.18  Added;  emergency  inter- 
im; effective  to  12-16-91 59897 

685.24  Added 7664 

685.25  Added 7664 

Title  50— Proposed  Rules: 

1—199  (Ch.  I) 51868,  65964 

12 57872 

13 •. 57872 

14 57502.57872 


Page 

17 ......50075, 

50550.  50701.  51668.  5200.  52503. 
52506.  55107,  55266.  55487,  55862, 
56344,  56491,  56882.  57503.  58020, 
58026,  58332,  58339,  58348.  58664. 
58804,  58869r-  59917,  60957,  63705, 
64229,  65207,  65209,  65877,  66614, 
67046,  68400 

.35, 

544-54a,  596,  65«,  659,  1346,  1443,  3075, 
3239,  2341,  3604,  4745,  4747,  4913,  5511, 
5871,  96M,  96S1 

20 57872 

21 57872 

23   363,  7713,  7719 

80 50844 

100 63702,64404 

3676 

200-299  (Ch.  II) 64234 

222 58869 

3347,  3040 

251 50305 

301 390 

400—499  (Ch.  IV) 51868,  65964 

600—699  (Ch.  VI) 58214 

611 50084, 

58531,  58666,  59920,  64002,  65782 

1350 

630 51367,  54819 

641    51367.  59922,  67571 

5994 

646 50551,57302 

649 51191 

650 '"' 

652 51368.58537 

655 *«»9 

658 50844 

663   50084,  59241 

672 51669. 

56355,  56623,  58214,  58666,  59922, 

63487,  64002,  64288,  64738,  66009 

3SI4 

675....... 51669, 

56355,  56623,  58214,  58531,  59922, 

63487,  64738,  65782,  66009 

3347,  3814 

678 G21250 

681       58029,65209 

685 55651,  55652,  60961 


NOTX  1:  Boldfac*  pog*  numbart  indicate  1993  changat. 
Note  2:  Boldfac*  anlriat  indicate  March  changai. 
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Page 
.50075, 
52503, 
55862, 
58020. 
58664, 
63705, 
66614, 


57872 

57872 

,  7713,  7719 

50844 

702.  64404 

, 3676 

64234 

58869 

.2347,3040 

50305 

390 

868,  65964 

58214 

50084, 

5782 
IMO 

367,  54819 
922,  67571 

5994 

551.  57302 

51191 

1721 

368.  58537 

6699 

50844 

084.  59241 

51669. 

>6.     59922. 
6009 

2814 

51669. 

n,    59922. 


This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  added  to  Table  I  as  a  result  of  author- 
ity citations  carried  in  the  Federal  Register  during  January  through  March  1992. 
Recent  legislation  is  carried  by  public  law  number. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1992.  Ad- 
ditions during  1991  ore  in  the  December  1991   LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 


title. 

U.S.  Code: 
5  U.S.C. 


CFR 


552a. 
553... 


533 J 5  Part  531 

552 ] 13  Part  301 

24  Part  2002 
32  Parts  316,  320 

13  Part  301 

883a ; 46  Part  515 

1104 j.^ 5  Part  890 

f 7  Part  772 

, 42  Part  417 

42  Part  417 

....42  Parts  417.  498 


1302 

1302 

13951.... 
1395CC.. 

1715 

1744 

3301 

3302 

5307 

5514 

7202 

7301 


46  Part  515 

5  Part  890 

5  Part  772 

5  Part  772 

...5  Parts  530.  531 

22  Part  1007 

5  Part  842 

5  Part  772 

7701 5  Parts  831, 

841.  842,  846.  870.  890 
5  U.S.C.  Appendix 

402 _ 5  Part  2636 

404 * 5  Part  2636 

7  U.S.C. 

71  et  seq 7  Part  810 

136 J.. 40  Part  22 


138a.. 


t 


.21  Part  5 


901  et  seq.......'. 7  Part  1700 

901—950 7  Part  1710 

1421  et  seq 7  Part  1425 

4201  note 7  Part  1980 

6201  et  seq 7  Part  1212 

8  U.S.C. 

1101 22  Part  41 

1186a 8  Part  242 

10  U.S.C. 

113 32  Parts  28.  33.  725 

136 32  Part  102 

139 « 32  Part  155 

301 32  Part  340 

939 32  Parts  750 

751,756.  757 


10  U.S.C— Con.  CFR 

5013 32  Parts  750 

751.756,757 

5148 32  Part  756 

7420 15  Parts  770, 

771.  772.  774.  786.  790.  799 

7430 15  Parts  770, 

771. 772.  774,  786.  790.  799 

12  U.S.C. 

375a i 12  Part  337 

375b 12  Part  337 

1422b 12  Part  941 

1431 12  Part  941 

1818 12  Part  323 

1819 12  Part  323 

1828  note 12  Part  325 

3331  et  seq 12  Part  323 

17  U.S.C. 

111 37  Part  201 

116 37  Part  201 

408 37  Part  201 

409 37  Part  201 

410 37  Part  201 

18  U.S.C. 

2510  et  seq 15  Parts  768. 

770.  771,  772.  773,  774.  775.  776. 
777.  778.  779.  785.  786.  790,  791. 
799 

20  U.S.C. 

3061-3068 ^. 34  Part  791 

4501  et  seq 45  Part  2400 

5505 40  Part  47 

21  U.S.C. 

136 9  Part  130 

136a .1...... 9  Part  130 

853a 47  Part  1 

22  U.S.C. 

290f 22  Part  1007 

3201  et  seq 15  Parts  768. 

772.  773,  774.  775,  776,  777.  779. 

785.  786.  790.  791.  799 

3201 15  Parts  770,  778 

4060 5  Part  890 
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CFR 

25  U.S.C. 

398— 398c 43  Part  3160 

26  U.S.C. 

61 26  Part  1 

304 26  Part  1 

832 26  Part  1 

988 26  Part  1 

30  U.S.C. 

183  et  seq 43  Part  3160 

185 15  Parts  770, 

771.  772,  774,  786,  790,  799 

31  U.S.C. 

1352 32  Part  28 

33  U.S.C. 
1319 40  Part  22 

38  use 

501.......... 38  Parts  14,  19,  20 

4211—4212 41  Part  60-250 

5901—5905 38  Part  14 

41  U.S.C. 

701  et  seq 32  Part  25 

42  U.S.C. 

216 42  Part  417 

263a 42  Parts  405, 

410,  416.  418,  482,  485,  488,  491 

300aa-l 21  Part  5 

300e— 300-17 42  Part  417 

405 42  Parts  1005,  1006 

1302 42  Parts  417,  1005,  1006 

1320a-7a 42  Parts  1005,  1006 

1320C-5 42  Part  1005 

1395d : 42  Part  418 

1395e 42  Part  418 

1395f 42  Part  418 

13951..... 42  Part  417 

1395X 42  Part  418 

1395CC 42  Parts  417,  484,  498.  1001 

1396 42  Part  1002 

13a6b 42  Part  1007 

1437 24  Part  990 

1437d 24  Part  901 

2021b  et  seq 10  Part  2 

2201 10  Part  708 

2139a 15  Parts  768, 

770,  771,  772,  773,  774,  775,  776, 

777,  779,  786.  785.  790.  791.  799 

2456a 14  Part  1203b 

3535 24  Part  901 

4321  et  seq 43  Part  3160 

5814 10  Part  70fi 

5815 10  Part  708 

7251 10  Part  708 

7254—7256 10  Part  708 

6212 15  Parts  771. 

772,  774,  786.  790.  799 

6936 40  Part  265 

6991 40  Part  22 

7413 40  Part  22 

7524 40  Part  22 


42  U.S.C.-Con.  CFR 

7547 40  Part  22 

7607 40  Part  22 

9609 40  Part  22 

12117 29  Part  1641 

41  Part  60-742 
12501 45  Parts  2500-2506 

43  U.S.C. 

1354 15  Part  770. 

771,  772,  786,  799 

6212 15  Part  770 

44  U.S.C 

3506 32  Part  350 

45  U.S.C. 

362 20  Part  259 

46  U.S.C. 

466 15  Part  770 

466c ...15  Parts  771. 

772.  786.  790.  799 

2103 46  Part  68 

12106 46  Part  68 

47  U.S.C. 

151 47  Part  63 

201—205 :47  Part  63 

201-4 47  Part  64 

218 47  Part  63 

2103 46  Part  68 

12106. 46  Part  68 

50  U.S.C. 

1701  et  seq 15  Parts  777,  786,  791 

31  Part  580 

U.S.  Statutes  at  Large: 

48  Stat. 

1070-71 47  Part  64 

100  Stat. 

3190 5  Part  890 

101  Stat. 

697 42  Part  1001 

3131 5  Part  890 

104  Stat. 

1466 5  Parts  530.  531,  550.  575 

1469  5  Part  550 

2064 22  Part  193 

5027 ^ 22  Part  41 

105  Stat. 

661 22  Part  51 

820 22  Part  51 

1234 31  Part  555 

Public  Laws: 

100-654 5  Part  890 

100-690 32  Part  25 

101-12 5  Part  772 

101-624 7  Parts  1477.  1478 

101-625 24  Part  901 

102-140 13  Part  122 

102-229 7  Parts  1477.  1478 

Executive  Orders: 

11476 32  Parts  750 

751.  756,  757 
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Executive  Orders— Con. 

11912 ^ 15  Parts  770. 

771,  772,  774,  786,  790,  799 

12002 15  Parts  768, 

771,  773.  775,  776,  777,  778,  779. 
785,  790,  791 

12058 15  Parts  768, 

770.  771,  773.  775.  776.  777.  778, 
779,  785,  790.  791 


CPR     Executive  Orders— Con.  CFR 

12107 22  Part  1007 

12214 15  Parts  771. 

773.775.785.790.791 

12356 32  Part  350 

12730 15  Part  790 

12735 15  Parts  768, 

773. 775.  777, 785.  790.  791 

12779 31  Part  580 

12787 32  Part  340 
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This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  ore  being  removed  from  Table  I  o$  a  result  of 
documents  published  in  the  Federal  Register  during  January  through  March  1992. 

Table  I  is  -n  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1992.  Re- 
movals during  1991   ore  in  the  December  1991   LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code:  \  CFR 

2  U.S.C. 
441i 11  Part  110 

5  U.S.C. 

504 32  Part  155 

552a 32  Parts  287a.  295c 

7  U.S.C. 

75a 7  Part  810 

76 7  Part  810 

1361 40  Part  22 

136m 40  Part  22 

263a 42  Parts  417,  483.  484 

263b-263n Part  14 

516 7  Part  34 

901—950 7  Part  1700 

1989 7  Part  1866 

8  U.S.C. 

1153  note 22  Part  41 

1187 22  Part  41 

1301 42  Part  417 

1356 8  Part  103 

10  U.S.C. 

113 32  Parts  278.  282 

2301—2314 32  Part  591 

2733 32  Parts  750.  751 

3012 32  Part  591 

5013 32  Part  750 

5031 32  Parts  750.  751.  757 

8012 32  Part  860 

12  U.S.C. 

1395 42  Part  417 

4060 5  Part  890 

1464 12  Part  325 

1821 12  Part  337 

3331-51 12  Part  323 

16  U.S.C. 

791a— 825r 18  Part  37 

263b— 263n 21  Part  14 

22  U.S.C. 

287c 31  Part  530 

4069c 5  Part  890 

5001  et  seq 15  Parts  768. 

773.  775,  786 

25  U.S.C. 
398— 398e 43  Part  3160 

30  use 
181  et  seq 43  Part  3160 


CFR 

31  U.S.C. 

240—243 32  Part  756 

1352 32  Part  282 

3701—3721 32  Part  750.  751.  757 

33  U.S.C. 
1361 40  Part  22 

38  U.S.C. 

210 38  Part  14 

2011—2012 41  Part  60-250 

3401—3405 38  Parts  14.  19 

41  U.S.C. 

701  et  seq 32  Part  280 

42  U.S.C. 

263a 42  Parts  417,  483,  484,  493 

263b— 263n 21  Part  5 

300e 42  Part  417 

300g-3 40  Part  22 

300aa-l-300ff 21  Part  5 

1301...-. 42  Part  417 

1395 42  Part  417 

1395c— 1395f 42  Part  418 

1395g 42  Part  418 

1395m 42  Part  410 

1395X— 1395CC. ......42  Part  418 

1437g 24  Part  990 

1480 7  Part  1866 

2651-53 32  Part  757 

4331  et  seq 43  Part  3160 

7101—7352 18  Part  37 

8101  et  seq 12  Part  932 

43  U.S.C. 

6212 15  Part  770 

45  U.S.C. 

228j 20  Part  259 

446 15  Part  777 

47  U.S.C. 

158 47  Part  1 

201 47  Part  64 

214 47  Part  63 

225 47  Part  64 

50  U.S.C. 

1702 15  Part  791 

1704 '. 15  Part  791 

50  U.S.C.  Appendix 
2401  et  seq 15  Parts  786,  799 


PARALLEL  TABLE  REMOVALS 


139 


CPR 

U.S.  statutes  at  Large: 

48  Stat. 

1066 - 47  Part  64 

1070 ^ 47  Part  64 

66  Stat. 

173 8  Part  251 

182 i... 8  Part  251 

195 .1 8  Part  251 

219 1 8  Part  251 

220 ] 8  Part  251 

101  Stat. 
1331 8  Part  245a 

104  Stat.        I 

5089 37  Part  201 

5131-31 „ 37  Part  201 

Public  Laws: 

99-58 15  Part  777 

99-64 15  Part  777 

100-93 4 42  Part  1001 

100-180 ; i 15  Part  777 


Public  Laws— Con.  CFR 

100-203 7  Part  1700 

100-204 8  Part  245a 

100-418 15  Parts  777.  790,  791 

100-449 15  Part  777 

100-690 32  Part  280 

101-513 5  Part  870 

22  Part  193 

Presidential  Documents: 

Executive  Orders: 

11281 31  Part  520 

11322 31  Part  530 

11419 31  Part  530 

12525 15  Parts  777.  790.  791 

12532 15  Parts  768, 

773. 775.  786.  799 

12543 15  Part  790 

12571 15  Parts  768, 

'  772.  773.  774,  775.  786.  799 

Reorganization  Plans: 
1970  Plan  No.  3 40  Part  180 
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TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 


1991 

56  FR  Page 

13261-13390 Apr.  1 

13391-13574 2 

13575-13748 3 

13749-14008 4 

14009-14186 5 

14187-14302 8 

14303-14458 9 

14459-14632..^ 10 

14633-14836 H 

14837-15032 12 

15033-15270 15 

15271-15480 16 

15481-15798 17 

15799-15978 18 

15979-16260 19 

16261-18486 22 

18487-18668 23 

18669-18996 24 

18997-19250 25 

19251-19520 26 

19521-19788 29 

19789-19916 /.  30 

19917-20100 May  1 

20101-20330 2 

20331-20516 3 

20517-21062 6 

21063-21254 7 

21255-21438 8 

21439-21588 9 

21589-21912 .    10 

21913-22104 13 

22105-22294 14 

22295-22628 15 

22629-22820 16 

22821-23000 17 

23001-23188 20 

23189-23488 21 

23489-23642 22 

23643-23772 23 

23773-23990 24 

23991-24128 28 

24129-24332 29 

24333-24670 30 

24671-25004 31 

25005-25344 June  3 

25345-25608 4 

25609-25992 5 

25993-26322 6 

26323-26588 7 

26589-26758 10 

26759-26894 '. 1 1 

26895-27 188 12 

27189-27402 13 

27403-27686 14 

27687-27888 17 

27889-28032 18 

28033-28306 19 


28307-28466 20 

28467-28682 21 

28683-28814 24 

28815-29166 ,  25 

29167-29398 26 

29399-29558 27 

29559-29888 28 

29889-30306 July  1 

30307-30482 2 

30483-30678 3 

30679-30856 5 

30857-3 1042 :  8 

31043-31304..... 9 

31305-31532 10 

31533-31854 11 

31855-32060 12 

32061-32318 15 

323 19-32498 16 

32499-32950 17 

3295 1  -33 188 .'. 18 

33189-33366 19 

33367-33702 22 

33703-33838 23 

33839-34002 24 

34003-34140 25 

34141-35798 26 

35799-35996 29 

35997-36078 '. 30 

36079-36722 31 

36723-36996 Aug.  1 

36997-37138 2 

37139-37266 ••  5 

37267-37452 6 

37453-37640 7 

37641-37820 8 

37821-38070 , 9 

38071-38318 12 

38319-40218 13 

40219-40480 14 

40481-40742 15 

40743-41054 16 

41055-41280 19 

41281-41430 •>  20 

41431-41620 21 

41621-41746 22 

41747-41918 23 

41919-42220 26 

42221-42522 '.. 27 

42523-42676 28 

42677-42918 29 

42919-43546 30 

43547-43688 Sep.  3 

43689-43860 4 

43861-43994 5 

43995-45880 6 

45881-46106 9 

46 107-46220 10 

46221-46364 H 

46365-46522 12 
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46523-46718 - 13 

46719-46976 16 

46977-47122 17 

47123-47350 18 

47351-47670 19 

47671-47898 20 

47899-48004 23 

48095-48414 24 

48415-48722 25 

48723-49130 26 

49131-49386 27 

49387-49660 30 

49661-49836 Oct.  1 

49837-50028 2 

50029-50234 3 

50235-50472 4 

50473-50642 '    7 

50643-50808 8 

50809-51144 9 

51145-51316 10 

51317-51630 11 

51631-51822 15 

51823-51964 16 

51965-52186 17 

52187-52442 18 

52443-54528 21 

54529-54770 22 

54771-55050 23 

55051-55194 24 

55195-55436 25 

55437-55594 28 

55595-55794 29 

55795-55976 30 

55977-56144 31 

56145-56288 Nov.  1 

56289-56460 4 

56461-56566 5 

56567-56918 6 

56919-57230 7 

57231-57480 8 

57481-57572 12 

57573-57792 13 

57793-57968 14 

57969-58172 15 

58173-58298 18 

58299-58490... — 19 

58491-58634 20 

58635-58840 21 

58841-59204 22 

59205-59848 25 

59849-60044 26 

60045-60892 27 

60893-61 108 29 

61109-61346 Dec.  2 

61347-63398 3 

63399-63626 4 

63627-63860 ..;: 5 

63861-64184 6 

64185-64468 & 


64469-64550 10 

64551-64700 H 

64701-64938 12 

64939-65 170 13 

65171-65414 16 

65415-65676 17, 

65677-65796 18 

65797-65978 19 

65979-66338 20 

66339-66556 23 

66557-66778 24 

66779-66952 26 

66953-67138 27 

67139-67466 30 

67467-67716 31 

1992 
57  FR  Page 

1-172 Jan.  2 

173-328 3 

329-516 6 

517-600 7 

601-754 8 

755-1068 9 

1069-1210 10 

121 1-1364 13 

1365-1634 14 

1635-1856 - 15 

1857-2006 16 

2007-2212 17 

2213-2430 21 

243 1-2672 22 

2673-2822 23 

2823-2978 24 

2979-3 1 10 27 

3 1 1 1-3270 28 

3271-3514 29 

3515-3706 30 

3707-3908 31 

3909-4146 - Feb.  3 

4147-4356 ~ 4 

4357-4542 6 

4543-4690 8 

469 1-4834 7 

4835-4924 10 

4925-5050 H 

5051-5226 12 

5227-5364 13 

5365-5786 14 

5787-5972 18 

5973-6066 1» 

6067-6180 20 

6181-6284 21 

6285-6456 24 

6457-6552 25 

6553-6662 26 

6663-6788 27 

6789-7314 28 

7315-7530 Mar.  2 
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INQUIRIES  AND  SUGGESTIONS  ^ 

Jim  Wickliffe  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the 
direction  of  Richard  L.  Claypoole,  assisted  by  Laurice  Clark.  INQUIRIES,  tele- 
phone 202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Martha  L.  Girard,  Director,  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration,  Washington, 
DC  20408. 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 

(Comprising  a  Complete  CFR  Sol) 


1,  2  (2  Reserved) 

3  (1990  Compilation  and  Ports   100 

and  101) 
4 

5  Ports: 
1-699 
700-1199 

1200-End,  6  (6  Reserved) 
7  Ports: 
0-26 
27-45 
46-51 
52 

53-209 
210-299 
300-399 
400-699 
700-899 
900-999 
1000-1059 
1060-1119 
1120-1199 
1200-1499 
1500-1899 
1900-1939 
1940-1949 
1950-1999 
2000-End 
8 

9  Ports: 
1-199 
200-End 

10  Ports: 
0-50 
51-199 
200-399 
400-499 
500-End 
11 

12  Ports:     - 
1-199 
200-219 
220-299    * 
300-499 
500-599 
600-End 
13 

14  Ports: 
1-59 
60-139 
140-199 

Footnotes  at  end  of  table. 


Stock  Number                       Price  Revision  Dote 

(869-017-00001-9) $13.00  Jan.  1 

(869-013-00002-1) 14.00  '  Jan.  1 

(869-017-00003-5) 16.00  Jan.  1 

(869-017-00004-3) 18.00  Jan.  1 

(869-017-00005-1) 14.00  Jan.  1 

(869-017-00006-0) 19.00  Jan.  1 

(869-017-00007-8) 17.00  Jan.  1 

(869-017-00008-6) 12.00  Jan.  1 

(869-017-00009-4) 18.00  Jan.  1 

(869-017-00010-8) 24.00  Jan.  1 

(869-017-00011-6) 19.00  Jan.  1 

(869-017-00012-4) 26.00  Jan.  1 

(869-017-00013-2) 13.00  Jan.  1 

(869-017-00014-1) 15.00  Jan.  1 

(869-017-00015-9) 18.00  Jan.  1 

(869-017-00016-7) 29.00  Jan.  1 

(869-017-00017-5) 17.00  Jan.  1 

(869-017-00018-3) '. 13.00  Jan.  1 

(869-017-00019-1) 9.50  Jan.  1 

(869-017-00020-5) 22.00  Jan.  1 

(869-017-00021-3) 15.00  Jan.  1 

(869-017-00022-1) 11.00  Jan.  1 

(869-013-00023-4) 22.00  Jan.  1 

(869-013-00024-2) 25.00  Jan.  1 

(869-017-00025-6) 11.00  Jan.  1 

(869-017-00026-4) 17.00  Jan.  1 

(869-017-00027-2)  23.00  Jan.  1 

(869-017-00028-1) 18.00  Jan.  1 

(869-013-00029-3) 21.00  Jan.  1 

(869-017-00030-2) 18.00  Jan.  1 

(869-017-00031-1) 13.00  "Jan.  1 

(869-017-00032-9) 20.00  Jan.  1 

(869-017-00033-7) 28.00  Jan.  1 

(869-017-00034-5) 12.00  Jan.  1 

(869-017-00035-3) 13.00  Jan.  1 

(869-017-00036-1) 13.00  Jan.  1 

(869-017-00037-0) 22.00  Jan.  1 

(869-017-00038-8)... 18.00  Jan.  1 

(869-017-00039-6) 17.00  Jan.  1 

(869-017-00040-0)  22.00  Jan.  1 

(869-017-00041-8) 25.00  Jan.  1 

(869-017-00042-6) 25.00  Jan.  1 

(869-017-00043-4)  22.00  Jan.  1 

(869-017-00044-2) 11.00  Jan.  1 


1992 
1991 

1992 

1992 
1992 
1992 

1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1992 
1991 
1991 
1992 
1992 

1992 
1992 

1991 
1992 
1987 
1992 
1992 
1992 

1992 
1992 
1992 
1992 
1992 
1992 
1992 

1992 
1992 
1992 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complete  CFR  Set) 


Title 

200-1199 
1200-End 

15  Parts: 
0-299 
300-799 
800-End 

16  Parts: 
0-149 
150-999 
1000-End 

17  Parts: 
1-199 
200-239 
240-End 

18  Ports: 
1-149 
150-279 
280-399 
400-End     _ 

19  Parts: 
1-199 
200-End 

20  Ports: 
1-399 
400-499. 
500-End 

21  Ports: 
1-99 
100-169 
170-199 
200-299 
300-499 
500-599 
600-799 
800-1299 
1300-End 

22  Ports: 
1-299 
300-End 
23 

24  Ports: 

0-199 

200-499 

500-699 

700-1699 

1700-End 

25 

26  Ports: 

§§  1.0-1-1.60 

§§  1.61-1.169 

§§  1.170-1.300 

§§  1.301-1.400 

§5  1.401-1.500 


Stock  Number  Price 

(869-017-00045-1 ) 20.00 

(869-017-00046-9) 14.00 

(869-017-00047-7) 13.00 

(869-013-00048-0) 22.00 

(869-017-00049-3) 17.00 

(869-017-00050-7) 6.00 

(869-017-00051-5) 14.00 

(869-017-00052-3) 20.00 

(869-013-00054-4) 15.00 

(869-013-00055-2) 16.00 

(869-013-00056-1) 23.00 

(869-013-00057-9) 15.00 

(869-013-00058-7) 15.00 

(869-013-00059-5) 13.00 

(869-013-00060-9) 9.00 

(869-013-00061-7) 28.00 

(869-013-00062-5) 950 

(869-013-00063-3) 16.00 

(869-013-00064-1) 25.00 

(869-013-00065-0) 21.00 

(869-013-00066-8) 12.00 

(869-013-00067-6) 13.00 

(869-013-00068-4) 17.00 

(869-013-00069-2) 5.50 

(869-013-00070-6) 28.00 

(869-013-00071-4) 20.00 

(869-013-00072-2) 7.00 

(869-013-00073-1) 18.00 

(869-013-00074-9) 7.50 

(869-013-00075-7) 25.00 

(869-013-00076-5) 18.00 

(869-013-00077-3) 17.00 

(869-013-00078-1) 25.00 

(869-013-00079-0) 27.00 

(869-013-00080-3) 13.00 

(869-013-00081-1) 26.00 

(869-013-00082-0) 13.00 

(869-013-00083-8) 25.00 

(869-013-00084-6) 17.00 

(869-013-00085-4) 28.00 

(869-013-00086-2) 18.00 

(869-013-00087-1) 17.00 

(869-013-00088-9) 30.00 


Revision  Dote 

Jan.  1.  1992 
Jan.  1,  1992 

Jan.  1,  1992 
Jan.  1.  1991 
Jan.  1,  1992 

Jan.  1,  1992 
Jan.  1,  1992 
Jan.  1,  1992 

Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1.  1991 

Apr.  1,  1991 
Apr.  1,  1991 

Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1.  1991 

Apr.  1.  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1,  1991 
5  Apr.  1,  1990 
Apr.  1,  1991 

Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 
Apr.  1,  1991 
Apr.  1.  1991 


Footnotes  at;  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 


im 


(Cemprifing  a  Complete  CFR  Set) 


Stock  Number  Price 

§§1.501-1.640  (869-013-00089-7) 16.00 

§§1.641-1.850  (869-013-00090-1) 19.00 

§§  1.851-1.907  (869-013-00091-9) 20.00 

§§  1.908-1.1000  (869-013-00092-7) 22.00 

§§  1.1001-1.1400  (869-013-00093-5)....„ 18.00 

§§  1.1401-End  (869-013-00094-3) 24.00 

2-29  (869-013-00095-1) 21.00 

30-39  (869-013-00096-0) 14.00 

40-49  (869-013-00097-8) 11.00 

50-299  (869-013-00098-6) 15.00 

300-499  (869-013-00099-4) 17.00 

500-599  (869-013-00100-1) 6.00 

600-End  (869-013-00101-0) 6.50 

17  Ports: 

1-199  (869-013-00102-8) 29.00 

200-End  (869-013-00103-6) 11.00 

28  (869-013-00104-4) 28.00 

29  Ports: 

0-99  (869-013-00105-2) 18.00 

100-499  (869-013-00106-1) 7.50 

500-899  (869-013-00107-9) 27.00 

900-1899  (869-013-00108-7) 12.00 

1900-1910      (§§1901.1       to     (869-013-00109-5) 24.00 

1910.999) 

1910  (§§1910.1000  to  end)     (869-013-00110-9) 14.00 

1911-1925  (869-013-00111-7) 9.00 

1926  (869-013-00112-5) 12.00 

1927-End  (869-013-00113-3) 25.00 

30  Ports: 

1-199  (869-013-00114-1) 22.00 

200-699  (869-013-00115-0) 15.00 

700-End  (869-013-00116-8) 21.00 

31  Ports: 

0-199  -  (869-013-00117-6) 15.00 

200-End  (869-013-00118-4) 20.00 

32  Ports: 

1-39,  Vol.  I  15.00 

1-39.  Vol.  II  19.00 

1-39,  Vol.  Ill  18.00 

1-189  '  (869-013-00119-2) 25.00 

(869-013-00120-6) 29.00 

(869-013-00121-4) 26.00 

(869-013-00122-2). ...„ 14.00 

(869-013-00123-1) 17.00 

(869-013-00124-9) 18.00 

(869-013-00125-7) 15.00 

(869-013-00126-5) 18.00 

(869-013-00127-3) 20.00 

(869-013-00128-1) 24.00 

(869-013-00129-0) 14.00 

(869-013-00130-3) 26.00 


190-399 
400-629 
630-699 
700-799 
800-End 

33  Ports: 
1-124 
125-199 
200-End 

34  Ports: 
1-299 
300-399 
400-End 


Revision  Dote 

Apr.  1, 

1991 

^Apr.  1, 

1990 

Apr.  1. 

1991 

Apr.  1. 

1991 

»  Apr.  1 

1990 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

Apr.  1, 

1991, 

Apr.  1. 

1991 

Apr.  1, 

1991 

^  Apr.  1, 

1990 

Apr.  1, 

1991 

Apr.  1. 

1991 

Apr.  1. 

1991 

July  1, 

1991 

July  1, 

1991 

July  1, 

1991 

July  1. 

1991 

July  1. 

1991 

July  1. 

1991 

July  1, 

1991 

« July  1, 

1989 

July  1. 

1991 

July  1, 

1991 

July  1, 

1991 

July  1, 

1991 

July  1. 

1991 

July  1. 

1991 

July  1, 

1991 

'  July  1, 

1984 

2  July  1, 

1984 

2  July  1, 

1984 

July  1, 

1991 

July  1, 

1991 

July  1, 

1991 

July  1. 

1991 

July  1, 

1991 

July  1, 

1991 

July  1. 

1991 

July  1, 

1991 

July  1, 

1991 

July  1. 

1991 

July  1, 

1991 

July  1. 

1991 

Footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 

(Comprising  a  Complete  CFR  Set) 


Title 

35 

36  Parts: 

1-199 

200-End 

37 

38  Ports: 

0-17 

18-End 

39 

40  Parts: 

1-51 

52 

53-60 

61-80  * 

81-85 

86-99 

100-149 

150-189 

190-259 

260-299 

300-399 

400-424 

425-699 

700-789 

790-End 

41  Chapters: 

1,  1-1  to  1-10 

1,   1-11  to  Appendix,  2 

Reserved)  * 

3-6 
7 

8 

9 

10-17 

18,  Vol.  I,  Parts  1-5 

18,  Vol.  II,  Parts  6-19 

18,  Vol.  III.  Parts  20-52 

19-100 

1-100 

101 

102-200 

201 -End 

42  Parts: 
1-60 
61-399 
400-429 
430-End 

43  Ports: 
1-999 
1000-3999 
4000-End 
44 

45  Ports: 


Stock  Number                        Price  Revision  Date 

(869-013-00131-1): : 10.00  July  1.  1991 

(869-013-00132-0) 13.00  July  1,  1991 

(869-013-00133-8) 26.00  July  1,  1991 

(869-013-00134-6) 15.00  July  1,  1991 

(869-013-00135-4) 24.00  July  1,  1991 

(869-013-00136-2) 22.00  July  1,  1991 

(869-013-00137-1) 14.00  July  1,  1991 

(869-013-00138-9) 27.00  July  1,  1991 

(869-013-00139-7) 28.00  July  1,  1991 

(869-013-00140-1) 31.00  July  1.  1991 

(869-013-00141-9) 14.00  July  1,  1991 

(869-013-00142-7) 11.00  July  1,  1991 

(869-013-00143-5) 29.00  July  1.  1991 

(869-013-00144-3) 30.00  July  1,  1991 

(869-013-00145-1) 20.00  July  1.  1991 

(869-013-00146-0) 13.00  July  1.  1991 

(869-013-00147-8) 31.00  July  1.  1991 

(869-013-00148-6) 13.00  July  1,  1991 

(869-013-00149-4) 23.00  July  1.  1991 

(869-013-00150-8) 23.00  «  July  1.  1989 

(869-013-00151-6) 20.00  July  1,  1991 

(869-013-00152-4) 22.00  July  1,  1991 

_ 13.00 

(2         Z 13.00 

.      14.00  =»  July  1.  1984 

6.00  =>  July  1,  1984 

4.50  3  July  1,  1984 

13.00  =>  July  1,  1984 

9.50  3  July  1,1984 

13.00  3juiy  1,1984 

13.00  3  July  1,1984 

13.00  3july  1,1984 

13.00  3july  1.1984 

(869-013-00153-^^^^ 8.50  'July  1,  1990 

(869-013-00154-1) 22.00  July  1,  1991 

(869-013-00155-9) HOO  July  1,  1991 

(869-013-00156-7) 10.00  July  1,  1991 

(869-013-00157-5) 17.00  Oct.  1,  1991 

(869-013-00158-3) 5.50  Oct.  1.  1991 

(869-013-00159-1)..... 21.00  Oct.  1,  1991 

(869-013-00160-5) 26.00  Oct.  1.  1991 

(869-013-00161-3) 20.00  Oct.  1.  1991 

(869-013-00162-1) 26.00  Oct.  1.  1991 

(869-013-00163-0) 12.00  Oct.  1.  1991 

(869-013-00164-8) 22.00  Oct.  1,  1991 


3  July  1,  1984 
3  July  1.  1984 


Footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 

(Compriting  a  Complete  CFR  Set) 

TM I  *         -          Stock  Number                       Price 

1-199  (869-013-00165-6) 18.00 

200-499  (869-013-00166-4) 12.00 

500-1199  (869-013-00167-2) 26.00 

1200-End  (869-013-00168-1) 19.00 

46  Parts: 

1-40  (869-013-00169-9) 15.00 

41-69  (869-013-00170-2)..... 14.00 

70-89  (869-013-00171-1) 7.00 

90-139  (869-013-00172-9) 12.00 

140-155  .  (869-013-00173-7) 13.00 

156-165  (869-013-00174-5) 14.00 

166-199  (869-013-00175-3) 14.00 

200-499  (869-013-00176-1 ) , 20.00 

500-End  (869-013-00177-0) 11.00 

47  Ports: 

0-19  (869-013-00178-8) 19.00 

20-39  (869-013-00179-6) 19.00 

40-69  (869-013-00180-0) 10.00 

70-79  (869-013-00181-8) 18.00 

80-End  (869-013-00182-6) 20.00 

48  Chapters: 
1  (Parts  1-51)  (869-013-00183-4) 31.00 

1  (Parts  52-99)  (869-013-00184-2) 19.00 

2  (Parts  201-251)  (869-013-00185-1)  13.00 

2  (Parts  252-299)  (869-013-00186-9) 10.00 

3-6  '  (869-013-00187-7) 19.00 

7-14  (869-013-00188-4) 26.00 

15-End  (869-013-00189-3) 30.00 

49  Parts: 

1-99  (869-013-00190-7) 20.00 

100-177  (869-011-00191-2)... 27.00 

178-199  (869-013-00192-1)  17.00 

200-399  (869-013-00193-1) 22.00 

400-999  (869-013-00194-0) 27.00 

1000-1199  (869-013-00195-8) 17.00 

1200-End  ,  (869-013-00196-6) 19.00 

50  Ports: 

1-199  (869-013-00197-4) 21.00 

200-599  (869-013-00198-2) 17.00 

600-End  (869-013-00199-1) 15.00 

CFR  Index  ond  Finding  Aids  (869-013-00053-6)  31.00 

Complete  1992  CFR  set  620.00 

Microfiche  CFR  Edition: 

Complete     set     (one-time 185.00 

mailing) 
Complete     set     (one-time        188.00 

mailing) 

(mailed     as        188.00 

(mailed      as .       188.00 

....„ 2.00 


Subscription 

issued) 
Subscription 

issued) 
Individual  copies 


Revision  Date 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1990 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Oct.  1 

1991 

Jan.  1 

1992 

1992 

1989 

1990 

1991 

1992 

1992 

Footnotes  at  end  of  table. 
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'Because  title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source.  .        ,    ,  * 

°The  July  1  1985  edition  of  32  CFR  parts  1-189  contains  a  note  only  f^  parts 
1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  parts 
l-39/?onsult  the  three  CFR  volumes  issued  as  of  July  1.  1984,  containmg  those 

^*5he  July  1  1985  edition  of  41  CFR  chapters  1-100  contains  a  note  only  fOT 
chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in 
chapters  1  to  49.  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984 

'°"no  amfnXents^?o\hTs  volume  were  promulgated  during  the  period  January 
1.  1987  through  December  31.  1991.  The  CFR  volume  issued  as  of  January  1. 

^^55o  amendmentlTo  this  volume  were  Promulgated  during  the  period  April  1 
1990  through  March  30.  1991.  The  CFR  volume  issued  as  of  April  1,  1990  should 

^^«No*^^endments  to  this  volume  were  promulgated  during  the  period  July  1 

1989  through  June  30.  1991.  The  CFR  volume  issue  as  of  July  1.  1989  should  be 

""^^No  Amendments  to  this  volume  were  promulgated  during  ^he  period  July  1. 

1990  through  June  30.  1991.  The  CFR  volume  issued  as  of  July  1.  1990  should  be 

""^OrSfrom  Superintendent  of  Documents.  Attn:  New  Orders.  PO  Box  371954 
Pittsbureh  PA  15250-7954.  Charge  orders  (VISA.  MasterCard,  or  GPO  Deposit 
AccSntfmay  be  telephoned  to  the  GPO  order  desk  at  (202)  783-3238  from  8:00 
a.m.  to  4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 


JMI 
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Other  Related  Publications 

Title  Price 

Federal  Register 

Yearly  subscription ^340.00 

Individual  copies 1.50    

Federal    Register    Document    Drafting 

Handbook 4.75 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations      15.00 

List  of  Sections  Affected,  1949-1963 Out  of 

print    

List  of  CFR  Sections  Affected,   1964- 
1972 

(Titles  1  through  27)  Vol.  I Out  of 

print     

(Titles  28  through  50)  Vol.  II :...  Out  of 

print    , 

List  of  CFR  Sections  Affected,   1973- 
1985 

(Titles  1  through  16)  Vol.  I ; 27.00    

(Titles  17  through  27)  Vol.  II 25.00     

(Titles28through41)  Vol.  Ill 28.00     

(Titles  42  through  50)  Vol.  IV 25.00     

LSA  (List  of  CFR  Sections  Affected): 

Yearly  subscription 21.00 

Individual  copies 1.50    

Federal  Register  Index: 

Yearly  subscription 19.00 

Individual  copies 1.50    

CFR  Index  and  Finding  Aids 30.00     


Revision  Date 


daily 
April  1986 

Jan.  1.  1992 
1966 

1980 
198f> 

1990 
1990 
1990 
1990 

monthly 

monthly 
annual 


9  92 
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TITLE  1— GENERAL  PROVISIONS 

Title  \— Proposed  Rules:  Pag*" 

1     , 859,  860 

305    > 13667 

425    i.... 14669 


TITLE  3— tHE  PRESIDENT 


Proclamations 

6399  

6400  i 

6401  1 

6402  

See    Presidential    Determina- 
tion 92-11  of  Jan.  28,  1992. 

6403 


.1365 
.2429 
.  2671 
.4833 


Executive  Orders 


Aug.  31,  1917    Revoked  in  part 

by  PLO  6922 4856 

10879    Superseded        by        EO 

12793 10281 

12049    Superseded        by        EO 

12788 2213 

12193  SeeEO  12791 8717 

12295  SeeEO  12791 8717 

12351  5eeEO  12791 8717 

12409  SeeEO  12791 8717 

12438  Revoked  by  EO  12797 11671 

12463  See  EO  12791 8717 

12506  See  EO  12791 8717 

12514  Revoked  by  EO  12787 517 

12554  See  EO  12791 8717 

12587  SeeEO  12791 8717 

12629  SeeEO  12791 8717 


Page 

12670  SeeEO  12791 8717 

12706  SeeEO  12791 8717 

12753  Superseded   by   EO 
12791 8717 

12754  Amended  by  EO  12790... 8057 

12787  517 

12788  2213 

12789  5225 

12790  :. : 8057 

12791  8717 

12792  9165 

12793  10281 

12794 11417 

12795 11421 

12796  .'. 11423 

12797 11671 

12798  12175 

12799  12401 

12800 12985 

12801  14319 

12802  14321 

Administrative  Orders 

Memorandums: 

Dec.  27,  1991 1069 

Jan. 21,  1992    3111 

Feb.  10,  1992    5365,  5367 

Feb.  13,  1992    6663 

Feb.  18,  1992    753"! 

Mar.  20,  1992    11554 

Presidential  Determinations: 

No.  92-9  of  Dec.  16.  1991    329 

No.  92-10  of  Dec.  30,  1991    1071 

No.  92-11  of  Jan.  28,  1992    5787 

See  Proc.  6402 4833 

No.  92-13  of  Feb.  4,  1992    5789 

No.  92-14  of  Feb.  10,  1992    6659 

No.  92-15  of  Feb.  18,  1992    7315 

No.  92-16  of  Feb.  18,  1992    7317 

No.  92-17  of  Feb.  26,  1992    8569 

No.  92-18  of  Feb.  28,  1992    8571 

No.  92-19  of  Mar.  16,  1992    11553 

No.  92-20  of  Apr.  3,  1992     13623 

No.  92-21  of  Apr.  10,  1992     12863 

No.  92-22  of  Apr.  22,  1992     15217 

TITLE  4— ACCOUNTS 
Chapter  III — General  Accounting 
Office  (CASB)  (Ports  300—499) 

Chapter  III    Removed 14152 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JANUARY  2,  1992  THROUGH  APRIL  30,  1992 


TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Office  of  Personnel 
Management  (Parts  1—1199) 

Page 
9    Removal  at  56  FR  18660  con- 
firmed  10123 

212.301    Amended 10123 

213    Authority       citation       re- 
vised  17847 

213.3102    (j)  revised 17847 

213.3301—213.3302    Regulation 

at  56  FR  18660  confirmed 10123 

213.3301b    Regulation  at  56  FR 

18660  confirmed 10123 

213.3202    Regulation  at  56  FR 

18661  confirmed 10123 

214.201    Regulation    at    56    FR 

18661  confirmed 10123 

300.301    Removal     at     56     FR 

18661  confirmed 10123 

300.402    Revised 10124 

305    Removal   at   56   FR    18661 

confirmed 10123 

317    Regulation  at  56  FR  18661 

confirmed 10123 

319    Regulation  at  56  FR  18661 

confirmed 10123 

317.901    (cKlHii)  revised 10124 

319.102    Revised 10124 

335.102    Introductory  text,  (a), 

and  (f)(2)  revised 10124 

338.101    (b)  revised 10124 

352.307    (b)  revised 10124 

352.703    (b)(3)  revised 10124 

352.803    (c)(2).  (3)  and  (d)(3)  re- 
vised;   (c)(4)    and    (d)(4)    re-     . 
moved;       (d)(2)       amended; 
(d)(5)        redesignated        as 

(d)(4) : 10124 

352.904    (b)(3)  revised 10125 

353.305    Regulation    at    56    FR 

18662  confirmed 10123 

359.406    (b)  revised 10125 

359.503    (b)  revised 10125 

359.701  (a)(2)  removed;  (a)(3) 
and  (4)  redesignated  as 
(a)(2)  and  (3);  new  (a)(2)  re- 
vised  10125 

430.202    (c)  revised 14638 

430.204  (h)  revised;  (i)  through 
(k)      redesignated      as      (j) 

through  (1);  new  (i)  added 7321 

430,403    (c)  revised 14638 


Page 

430.504    (c)  revised 14638 

432.102  (f)(13)  revised;  (f)(14) 
removed;  (f)(15)  redesignat- 
ed as  (f)(14) 10125 

451  Authority  citation  re- 
vised  14638 

451.306    (a)  revised 14638 

530  Authority  citation  re- 
vised  3114 

530.202  Amended;  interim 3114 

530.203  (d)  through  (f)  revised; 

(g)  added;  interim ,.3114 

530.204  (d)  removed;  interim 3115 

530.206    Added;  interim 3115 

531  Authority  citation  re- 
vised  2432,  12404 

531.101    Amended 2432 

531.202  (g)  through  (1)  redesig- 
nated as  (h)  through  (m); 

new  (g)  added;  interim 12404 

531.203  (d)(2)(v)  amended; 
(d)(2)(vi)  redesignated  as 
(d)(2)(vii);  new  (d)(2)(vi) 
added 3712 

531.205  Heading,  (a)  introduc- 
tory text  and  (b)  revised 2432 

531.206  Added;  interim 12404 

531.301—531.306     (Subpart     C) 

Added 2432 

531.406  (a)  amended 3712 

(b)(3)  added;  interim  12404 

531.407  (c)(5)  and  (6)  amended; 
(c)(7)  added 3712 

531.414    Added 3712 

532.201—532.283  (Subpart  B) 
Appendix  D  regulation  at  56 

FR  15274  confirmed 7533 

534.301    (Subpart    C)    Removal 

at  56  FR  18662  confirmed 10123 

534.402  Regulation  at  56  FR 
18662  confirmed 10123 

534.403  (f )  revised 10125 

534.501—534.506     (Subpart     E) 

Regulation  at  56  FR  18662 

confirmed 10123 

534.501  (a)(1)  and  (b)(1)  re- 
vised  10125 

534.503    (c)  revised 10125 

534.505    (b)  revised 10125 

536  Authority  citation  re- 
vised  12404 

536.102  Regulation  at  56  FR 
18662  confirmed 10123 

536.103  (c1(l)  and  (3)  revised; 
interim 12404 
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Page 

536.104  (c)  added;  interim 12404 

536.105  Regulation    at    56    FR 
18663  confirmed 10123 

536.202    (c)  added ;..3712 

536.205    (f)  redesignated  as  (g); 

new  (f )  added 3712 

536.208  Regulation    at    56    FR 
18663  confirmed 10123 

536.209  Regulation    at    56    FR 
18663  confirmed 10123 

536.305    Removal     at     56     FR 

18663  confirmed 10123 

550.101—550.172     (Subpart     A) 

Authority  citation  revised 2434 

550.101    (b)(9)  revised 2434 

550. 103    ( j )  revised 2434 

550.107    (a)  revised 2434 

550.111    (d)(2)  revised 2434 

550.113  (a)  revised 2434 

550.114  (c)  revised „ 2434 

550.151    Revised 2435 

550.154    (a)    introductory    text 

revised 2435 

550.201—550.206     (Subpart     B) 

Authority  citation  revised 2435 

550.202    Amended :....  2435 

550.603    Regulation    at    56    FR 

6206  confirmed 12406 

550.705    (a)(1)  and  (2)  amended; 

(a)(3)  added;  interim 12405 

550.708    (b)   and   (c)   amended; 

(d)  added;  interim 12405 

553    Regulation  at  56  FR  6206 

confirmed 12406 

553.101     Revised 12406 

553.201  Heading  and  (e)(3)  re- 
vised; (b)(4)  added 12406 

553.202  Heading  revised 12406 

553.203  Heading    and    (b)    re- 
vised  12406 

575    Authority       citation       re- 
vised  2435 

575.103    Amended .' 2435 

575.203    Amended 2435 

575.303    Amended 2435 

575.403    Amended 2435 

575.405    (c)(2)  revised 2435 

591.203    Regulation    at    56    FR 

18663  confirmed 10123 

(a)(5)  and  (6)  revised;  (a)(7) 

added 10126 

630.211    Regulation    at    56    FR 

18663  confirmed 10123 

735    Authority       citation       re- 
vised  _ 11804 


Page 

735.106  Removed;  new  735.106 
redesignated  from  735.107; 
interim „ 11804 

735.107  Redesiganted  as 
735.106;  interim 11804 

735.401—735.412     (Subpart     D) 

Removed 11804 

735.401—735.412     (Subpart     D) 

Removed;  interim 1 1804 

772    Added 3712 

831  Authority  citation  amend- 
ed  3713 

831.201    (b)(5)  amended;  (b)(6) 

added 3713 

831.805    Added 3713 

831.2011    Added 3713 

841  Authority  citation  amend- 
ed  3714 

841.506  Redesignated  as 
841.507;  new  841.506  added 3714 

841.507  Redesignated  as 
841.508;  new  841.507  redesig- 
nated from  841.506;  (d) 
added 3714 

841.508  Redesignated  from 
841.507 3714 

842  Authority  citation  amend- 
ed  3714 

842.105    (c)  added 3714 

846  Authority  citation  re- 
vised  3714 

846.201  (b)  revised 3714 

870  Authority  citation  re- 
vised  3715 

870.202  (c)  added 3715 

890  Authority  citation  re- 
vised  3715,  10609,  10611,  14324 

890.101  (a)  amended;  interim 14324 

890.102  (d)  revised 3715 

890.202  Revised;  interim 14324 

890.204  (a)  amended;  interim 14324 

890.301  Regulation    at    56    FR 

25996  confirmed 2979 

890.304    Regulation    at    56    FR 

25996  confirmed 2979 

890.306    Regulation    at    56    FR 

25996  confirmed 2979 

890.401    (b)(3)  added 10609 

890.502  Regulation  at  56  FR 
25996  confirmed 2979 

(S)  revised 10611 

890.503  (c)(3r)  revised;  (c)(4)  re- 
moved; (c)(5)  and  (6)  redes- 
ignated   as    (c)(4)    and    (5); 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JANUARY  2,  1992  THROUGH  APRIL  30,  1992 


TITLE  5     Chapter  I— Con. 

new   (c)(5)   amended;   inter- 
im  • 

890.505    Revised;  interim 

890.806  Regulation  at  56  FR 
25997  confirmed 

890.807  Regulation  at  56  FR 
25997  confirmed 

890.808  Regulation  at  56  FR 
25997  confirmed 

890.901—890.907  (Subpart  I) 
Added 

890.1208  (d)  amended;  inter- 
im  

905.306  (a)  Table  I  and  (b) 
Table  II  amended 

930.210  (h)  through  (1)  redesig- 
nated as  (i)  through  (m); 
new  (h)  added;  new  (k) 
amended 


Page   ' 

14324  I 
14324  1 


.2979 
.2979 
.2979 
10610 
14325 
10613 


.1369 


Chapter  XVi— Office  of  Government 
Ethics  (Parts  2600—2699) 

2633  Removed;  interim 11804 

2634  Heading  and  authority  ci- 
tation revised 11804 

2634.101—2634.105  (Subpart  A) 

Revised;  interim 11804 

2634.201—2634.205  (Subpart  B) 

Revised;  interim 11806 

2634.301-2634.311   (Subpart  C) 

Revised;  interim 11808 

2634.401—2634.408  (Subpart  D) 

Revised;  interim 11814 

2634.501—2634.503   (Subpart  E) 

Revised;  interim 11821 

2634.601—2634.607   (Subpart  F) 

Revised;  interim 11821 

2634.701—2634.704  (Subpart  G) 

Revised;  interim 11824 

2634.801—2634.805  (Subpart  H) 

Revised;  interim 11825 

2634.901—2634.909    (Subpart    I) 

Revised;  interim 11826 

2634    Appendix  A  revised;  inter- 
im  11829 

Appendix  B  revised;  interim 11830 

Appendix  C  added;  interim 11830 

2636    Authority      citation      re- 
vised  602 

2636.203    (a)(13)  and  Example  7 
added;  (a)  Examples  3  and  6 

revised;  interim 602 

2636.205    Effective      date      der 

f  erred 5369 


Page 
2638    Authority      citation      re- 
vised  11890 

2638.701—2638.704  (Subpart  G) 

Added 11890 

Technical  correction 15219 

2641    Authority      citation      re- 
vised  .• 3116 

2641    Appendixes     A     and     B 

amended 3116 

Appendix  B  amended 11673 

Title  5 — Proposed  Rules.- 

532  3032,  11586,  11920 

735  11586 

831  120 

841  120 

842   120,  7666 

843  .."""i 120,  7666 

890 13667 


TITLE  7— AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Ports  0—26) 

1.301—1.346  (Subpart  K)  Re- 
designated as  subpart  L 3909 

ld.7    Revised 11906 

2.23  Heading,  (a)(ll)  and  (b) 
revised;  (a)(1)  amended; 
(a)(4),  (5).  (6),  (10),  (14), 
(16),  (18),  (20)  and  (21)  re- 

'  moved 2217 

2.30    Revised • 9649 

2.30a    Revised 9654 

2.35    (a)  revised 11261 

2.41    (a)  revised;  (c)  removed 11261 

2.70  Heading  and  (a)(ll)  re- 
vised; (a)(1)  amended;  (a)<4), 
(5),  (6),  (10),  (28),  (29),  (31), 
(33),  (36),  (37)  and  (b)(2)  re- 
moved  2219 

2.71  Added 2219 

2.105  Revised 9654 

2.106  Revised 9654 

2.107  Revised 9656 

2.108  Revised 9658 

2.109  Revised 9659 
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Chapter  I — Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Department 
of  Agriculture  (Parts  27—209) 

Page 

34    Removed.l.l 9034 

51.835—51.845  (Subpart)  Re- 
vised  1212 

51.2541  Introductory  text  re- 
vised  1636 

51.2542  (a)  Tables  I.  II  and  III 
revised 1636 

51.2547    Added 1636 

52.2101—52.2111  (Subpart)  No- 
menclature'change 2981 

52.2106  (a)   amended;   (b)   and 

(c)  revised 2982 

52.2107  (b),  (c)  and  (d)  re- 
vised  2982 

52.2112    Removed 2982 

54.27    (a)  and  (b)  amended 11427 

58.43    Revised 2222 

58.45    Revised 2222 

Chapter  II — Food  and  Nutrition  Serv- 
ice, Department  of  Agriculture 
(Parts  210—299) 

271.2  Amended 3911 

271.5  (b)  revised 3911 

272.1  (g)(124)  added 2828 

(g)(125)  added 11248 

274.3  (a)  introductory  text  and 

(b)  amended;  (a)(4)  added 11249 

274.10    (b)(1)  amended 11249 

274.12    Added 11249 

275.23    (e)(10)  added 2828 

276.2  (b)(7)  added 11259 

277.18    (c)(1)  introductory  text; 

(2)(ii)(A),      (B).      (C)      and 

(d)(l)(v)  amended 11259 

278.1  (j)(2)  and  (k)(l)(iii) 
amended;  (k)(l)(iv)  redesig- 
nated    as     (k)(l)(v);     new 

(k)(l)(iv)  added 3912 

(b)(5)   redesignated  as  (b)(6); 
(q)         introductory         text  • 
amended;  new  (b)(5),  (q)(l) 
and  (2)  added 3915 

278.6  (a),  (bXl).  (2)(i),  (e)(l)(i), 
(i)  introductory  text  and  (j) 
amended;  (i)(2)(iii)  revised; 
(1)  and  (m)  redesignated  as 
(n)  and  (o);  new  (1)  and  (m) 
added , 3912 


Page 

278.9  (i)  added .- 3913 

278.10  Added 11259 

279.3    (a)(2)  amended 3913 

279.6    (a)  amended 3913 

279.8    (c)  amended 3913 

279.11  (c)  added 3913 


Chapter  III — Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture  (Ports  300—399) 

301.38-3    (a)  and  (b)(3)  amend- 
ed; (c),  (d)  and  (e)  redesig-     ^ 
nated  as  (d),  (e)  and  (f);  new 
(c)  added 3118 

301.38-6    (a)  amended 3118 

301.64  (a)  and  (b)  amended;  in- 
terim  521 

301.64-1  Paragraph  designa- 
tions removed;  amended;  in- 
terim  521 

301.64-3  (c)  amended;  inter- 
im  522 

(c)  revised;  interim 10974 

301.64-4  Heading  and  introduc- 
tory text  revised;  interim 522 

301.64-10  Introductory  text  re- 
vised; (c)  and  (d)  added;  in- 
terim  .....522 

318.13-15    Regulations  at  56  FR 

18501  withdrawn 14475 

318.58-15    Regulation  at  56  FR 

18507  withdraw!;! 14474 

319.37-2  (a)  table  amended;  in- 
terim  334 

319.56-2    (h)  amended .....10976 

319.56-2U    Added 3120 

321.2  Amended;  interim..... 334 

321.9    (g)  and  (h)  removed;  (b) 

through    (f)    revised;    inter- 
im  334 

354.3  (a)  amended;  (e)  redesig- 
nated as  (f );  new  (e)  added 769 

(f)(1)  amended;  (g),  (h)  and  (i) 

added 770 

Technical  correction 3089 

354.4  (c)  added 770 

Technical  correction 3089 

Regulation    at    56    FR    18501 

withdrawn;  (c)  correctly  des- 
ignated as  (a) 14475 

354.5  Added 771 

Technical  correction 3089 


16  ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  APRIL  30,  1992 


TITLE  7     ChQpter  III— Con.  Page 
360    Authority       citation       re- 
vised  8838 

360.200    (a)  amended 8838 

Chapter  IV — Federal  Crop  Insurance 
Corporation,  Department  of  Agri- 
culture (Parts  400—499) 

401  Sunset  review  date  ex- 
tended  2007 

401.111    Amended;  interim 2008 

401.113    Amended;  interim 2008 

401.117    Amended;  interim 2008 

458    Regulation  at  56  FR  30490 

confirmed 173 

Chapter  VII— Agricultural  Stabiliza- 
tion and  Conservation  Service 
(Agricultural  Adjustment),  Depart- 
ment of  Agriculture  (Parts 
700—799) 

718  Authority  citation  re- 
vised  14460 

718.2  Revised;  interim 14460 

718.3  Amended;  interim 14460 

718.10    (c)  amended;  interim 14460 

718.13    Revised;  interim 14460 

718.22  (a)  introductory  text  re- 
vised; interim 14461 

718.40  Heading,  (a),  (b)  and  (c) 
revised;  introductory  text 
added;  interim 14461 

718.42  Heading,  (b),  (c),  (d).  (e) 
introductory  text  and  (f)  re- 
vised; interim 14461 

719.2    Amended;  interim 14461 

719.8  (i)  through  (1)  redesig- 
nated as  (j)  through  (m); 
new  (i)  added;  interim 14462 

Chapter  VIII — Federal  Groin  Inspec- 
tion Service,  Department  of  Agri- 
culture (Ports  800—899) 

800.0    (b)(42)  revised 3273 

800.15  (b)(1)  revised 2439 

800.16  (a)  revised 2439 

800.84    (c)  revised;  interim 11428 

800.160    (a)  revised;  interim 11428 

800.162    (d)  added 2439 

(a)(2)  revised 3273 

801.12    Added 2673 

810  Authority  citation  re- 
vised  3274 

810.101    Revised 3274 


Page 

810.102    (d)  amended 3274 

810.104    (b)  amended 3274 

810.107    (b)    introductory    text 

revised 3274 

Chapter  IX — Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Fruits,  Vegetables, 
Nuts),  Department  of  Agriculture 
(Ports  900—999) 

905.306    (a)  Table  I  amended 336 

Regulation    at    56    FR   55981 

confirmed 1858 

907    Marketing  percentages 338 

Limitation  of  handling...l217,  2436, 
2829, 2984, 3918,  4699.  4837, 

5976 
915.306    (a)    introductory    text 

and  (1)  revised;  interim 3716 

916    Limitation  of  handling 3920 

918    Budget  of  expenses 4148 

920.20  Revised 1219 

920.21  Revised 1219 

920.22  Revised 1219 

920.41    (a)  amended 1220 

944.312    (a)(1)  corrected;  inter- 
im  2674 

944.401    Regulation    at    56    FR 

49671  confirmed 4149 

979    Budget  of  expenses 2675 

981  Marketing  percentages 10976 

981.467    (d)  revised 1^59,  2985 

982  Marketing  percentages 1074 

989    Budget  of  expenses 1860 

Chapter  X — Agricultural — Marketing 
Service  (Marketing  Agreements 
and  Orders;  Milk),  Department  of 
Agriculture  (Ports  1000-1199) 

1001.40    (c)(l)(iii)    revised;    (d) 

added 174 

1001.43    (f)  added 174 

1001.50    (d)  added 174 

1001.54    Revised 174 

1004.40    (c)(l)(iii)    revised;    (d) 

added 175 

1004.43    (d)  added 175 

1004.50    Heading     revised;     (g) 

added 175 

1004.53    (a)(2)  revised 175 

1004.60    (k)  added 175 

1004.71    (b)(2)  amended 175 
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'  Page 

1007.13    (b)(4)   and   (5)   tempo- 
rarily suspended  through  8- 

31-92 3921 

1032.7    (b)      temporarily      sus- 
pended      In       part       12-91 
through  1-92 
1065    Marketing  percentages 4150 

1065.6  Temporarily   suspended 

in  part  through  8-31-92 4152 

1065.7  (b)(1)    temporarily   sus- 
^     pended  in  part  through  8- 

^~  31-92 4152 

1065.13  (d)(1)  temporarily  sus- 
pended through  8-31-92 4152 

1106.6  Suspended  in  part 3276 

1106.7  (b)(1)      suspended      in 

part 3276 

1106.13    (d)(1)  suspended 3276 

1124.40    (c)(l)(iii)    revised;    (d) 

added 175 

1124.43    (e)  added 175 

1124.50    (c)  revised;  (d)  added ...175 

1124.53    Revised 175 

Chapter  XI — Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Miscellaneous  Com- 
modities), Department  of  Agricul- 
ture (Parts  1200—1299) 

1212    Added 2988 

1240    Technical  correction 11262 

Chapter  XIV — Commodity  Credit  Cor- 
poration, Department  of  Agricul- 
ture (Port  1400—1499) 

1413.1    (a)  revised;  interim 14462 

1413.3    Amended;  interim 14462 

1413.5  Added;  interim 14462 

1413.6  (a)(4)(v)  removed; 
(a)(4)(vi)  and  (vii)  redesig- 
nated as  (a)(4)(v)  and  (vi); 
(a)(4)  introductory  text,  (i), 
and  new  (a)(4)(vi)  revised; 
interim... .4. 14462 

1413.7  (c)     introductory     text 

and  (1)  revised;  interim 14462 

1413.10  (b)  removed;  (c)  and 
(d)  redesignated  as  (b)  and 

(c);  new  (d)  added;  interim 14462 

1413.11  (a)  and  (b)(4)  revised 12409 

(j)  removed;  interim 14463 

1413.50  (a)(1).  (4)  and  (5)  re- 
vised; interim 14463 

1413.54    (a)(1)  revised 3922 


Page 

(b).  (c)(1),  (d)  and  (e)  revised 12409 

(a)(2)  revised 14326 

(a)(3)  revised;  (a)(5)  added 14328 

(c)(3)  redesignated  as  (c)(4); 
(c)(2)  and  new  (c)(4)  revised; 
new  (c)(3)  and  (f)  added;  in- 
terim  14463 

(a)(4)  revised ; 15001 

1413.61  (b)(2)  removed;  (b)(3) 
and  (4)  redesignated  as 
(b)(2)  and  (3);  (a),  (b)(l)(iii), 
(iv),  and  new  (b)(2)  and  (3) 
revised;  interim 14463 

1413.62  (e)  removed;  (f) 
through  (h)  redesignated  as 

(e)  through  (g);  interim 14464 

1413.63  (a)(1),  (c)(1)  and  (4)  re- 
vised; (c)(5)  and  (6)  added; 
interim 14464 

1413.72  (c)  removed;  (d)  redes- 
ignated as  (c)  and  revised; 
interim 14464 

1413.79  (b)(l)(v)  and  (d)  re- 
moved; (b)(l)(iii),  (iv).  (2) 
and  (3)  revised;  interim 14464 

1413.108  (b)(1)  introductory 
text    and    (2)    introductory 

text  revised;  interim 14464 

1413.109  (d)  added 12409 

1413.111    (b)(1)  removed;  (b)(2) 

revised;  interim 14464 

1413.150    (a)(3)        introductory 

text  revised;  interim 14465 

1414.4  Amended;  interim 14465 

1414.6  (a)  revised;  interim 14465 

1421.7  (c)  revised 12409 

1421.25  (a)(5)(vi)  and  (6)  re- 
vised  4544 

1421.742    Revised 3717 

1425  Authority  citation  re- 
vised  1369 

1425.10    (b)(3)  revised 1369 

1427.5  (a)  introductory  text  re- 
vised  14328 

1427.8  (a),  (b)  and  (c)  redesig- 
nated as  (b).  (c)  and  (d);  new 
(a)  added;  new  (c)  introduc- 
tory text  revised 14328 

1427.50  (a)  revised 14328 

1427.51  (f)  revised 14328 

1427.56    Revised 14329 

1427.100  (a)  and  (b)  revised 14329 

1427.101  (f)  revised 14329 

1427.103  (b)(3)  and  (c)(4)  re- 
vised  14329 
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TITLE  7     Chapter  XIV— Con.  Page 

1427.106  Revised 14329 

1427.107  (b)  through  (e)  redes- 
ignated as  (c)  through  (f); 
new  (b)  added;  new  (f)  re- 
vised  14329 

1435.6  (eXl)  introductory  text 
revised;  interim 12410 

1435.7  (c)  revised;  interim 12410 

1435.9    (c)  revised;  interim 12411 

1435.12    (d)  revised;  interim 12411 

1477  Revised 10963 

1478  Revised 10968 

Chapter  XV — Foreign  Agricultural 
Service,  Department  of  Agriculture 
(Parts  1500—1599) 

1530.205  Corrected 175 

1530.206  (b)  correctly  designat- 
ed  175 

Chapter  XVII — Rural  Electrification 
Administration,  Department  of  Ag- 
riculture (Parts  1700—1799) 

1700  Authority  citation  re- 
vised  6285 

1700.1-1700.9  (Subpart  A)  Re- 
vised  6285 

1700.24  Revised 6290 

1700.25  Revised 6290 

1710    Added ; 1053 

1710.2    (a)  corrected 4513 

1710.6    (a)     introductory     text 

and  (5)  corrected 4513 

1710.101  (c)  corrected 4513 

1710.102  Added 2832 

Technical  correction 5931 

1710.104  (b)(2)  corrected 451-3 

1710.105  (c)  corrected 4513 

1710.112  (b)(3)  and  (8)  correct- 
ed  4513 

1710.114    (b)(1)  corrected 4513 

1710.204    (a)  corrected 4513 

1710.250  (e)  corrected 4513 

1710.251  (b)  and  (c)  introducto- 
ry text  corrected 4513 

Chapter  XVIII — Farmers  Home  Ad- 
ministration, Department  of  Agri- 
culture (Ports  1800—2099) 

1807  Removal  at  56  FR  67471 
effective  date  delayed  to  3- 
31-92 3276 


Page 
1822.270    Regulation  at  56  FR 
67472  effective  date  delayed 
to  3-31-92 3276 

1822.277  Regulation  at  56  FR 
67472  effective  date  delayed 

to  3-31-92 3276 

1822.278  Regulation  at  56  FR 
67472  effective  date  delayed 

to  3-31-92 3276 

1823.401-1823.418  (Subpart  N) 
Regulation  at  56  FR  67472 
effective  date  delayed  to  3- 

31-92 3276 

1823.414  Regulation  at  56  FR 
67472  effective  date  delayed 

to  3-31-92 3276 

1866    Removed 774 

1890t  Removal  at  56  FR  67472 
effective  date  delayed  to  3- 

31-92 3276 

1900.53  (c)  redesignated  as  (d); 
(b)  revised;  new  (c)  added; 
interim 18622 

1900.55  (a)(17)  and  (18)  added; 

(b)  amended 18623 

1900.56  (a)(2)  revised 18623 

1900.57  (m)(3)  removed;  (m)(4) 
redesignated  as  (m)(3);  (n) 
added;  interim 18623 

1900.59    (d)  added;  interim 18623 

1901.204    (a)(23)  added 11559 

1924  Authority  citation  re- 
vised  12992 

1924.57  (d)(1)  revised;  inter- 
im  12992 

1924.59  Revised;  interim 18623 

1924.60  Revised;  interim 18625 

1927    Regulation     at      56     FR 

67472  effective  date  delayed 

to  3-31-92 3276 

1940.590    (g)  added 11559 

1940.551-1940.600   (Subpart   L) 

Exhibit  C  revised 3924 

1940.951  —  1940.1000  (Subpart  T) 

Added 11559 

1940.1000    OMB  number 11567 

1941.18  (b)(2)  amended 18676 

1941.19  (b)  removed;  introduc- 
tory text  and  (a)  redesignat- 
ed as  (a)  and  (b);  new  (b)(1) 
through  (4)  redesignated  as 
(b)(3)  through  (6);  (b)  intro- 
ductory text,  (1)  and  (2) 
added;  new  (a)  and  (b)(4)  re- 


Page 

Vised;  (f)(1),  (2)  and  (g) 
amended 18676 

1941.25    (a)(1)  and  (2)  revised; 

(a)(3)  added 18676 

1941.33    (b)(2Kii)  amended 18677 

1941.1—1941.50  (Subpart  A) 
Exhibit  A  regulation  at  56 
FR  67480  effective  date  de- 
layed to  3-31-92 3276 

1941.84    Regulation   at   56   FR 

67480  effective  date  delayed 

to  3-31-92 3276 

1942.454    Amended 4358 

1942.457    Revised 4358 

1942.463  (b)(1)  revised 4358 

1942.464  (b)  revised 4358 

1942.475    Revised 4358 

1942.500    Revised 4358 

1943.16    (c)(1)  introductory  text 

revised 18677 

1943.18  (b)    introductory   text, 

(1)  and  (3)  amended 18677 

1943.19  Regulation    at    56    FR 

67481  effective  date  delayed 

to  3-31-92 3276 

Introductory  text  added;  (d) 
and  (f)  removed;  (e),  (g)  and 
(h)  redesignated  as  (d),  (e) 
and  (f);  (a),  (b)  and  (c)  re- 
vised; new  (f)  amended 18677 

1943.24  (g)  removed;  (h) 
through  (1)  redesignated  as 
(g)  through  (k) 18678 

1943.32  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

(a)  amended 18678 

1943.33  (b)(2)(ii)  amended 18678 

1943.38    (a)  amended 18678 

1943.34  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.35  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.38  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 3276 

(a)  amended 18678 

1943.1—1943.50  (Subpart  A) 
Exhibit  A  regulation  at  56 
FR  67481  effective  date  de- 
layed to  3-31-92 3276 

1943.66    (h)(1)         introductory 

text  revised 18678 

1943.68    (c)  amended 18678 
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1943.69  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 

Introductory  text  added;  (d) 
removed;  (e)  through  (h)  re- 
designated as  (d)  through 
(g);  (a),  (b),  (c)  and  (d)  intro,- 
ductory  text  revised 

1943.69  (d)(3)(vi)  and  (g) 
amended 

1943.73  (a)  introductory  text 
amended 

1943.83  (b)(2)(ii)  amended 

1943.84  Regulation  at  56  FR 
67481  effective  date  delayed 
to  3-31-92 

1943.85  Regulation  at  56  FR 
67481  effective  date  delayed 
to  3-31-92 

1943.88  Regulation  at  56  FR 
67481  effective  date  delayed 

to  3-31-92 

(a)  and  (c)  amended 

1944.18  Regulation  at  56  FR 
67481  effective  date  delayed 
to  3-31-92 

1944.24    Regulation    at    56    FR 

67481  effective  date  delayed 
to  3-31-92 

1944.30  Regulation    at    56    FR 

67482  effective  date  delayed 
to  3-31-92 , 

1944.31  Regulation    at    56    FR 

67483  effective  date  delayed 
to  3-31-92 

1944.32  Regulation  at  56  FR 
67482  effective  date  delayed 
to  3-31-92 

1944.33  Regulation  at  56  FR 
67482  effective  date  delayed 
to  3-31-92 

1944.37  Regulation  at  56  FR 
67482  effective  date  delayed 
to  3-31-92 

1944.38  Regulation   at    56   FR 

67482  effective  date  delayed 
to  3-31-92 

1944.46    Regiilation   at    56   FR 

67483  effective  date  delayed 
to  3-31-92 

1944.1_1944.50  (Subpart  A) 
Exhibits  E  through  E-2  reg- 
ulation at  56  PR  67482  effec- 
tive date  delayed  to  3-31- 
92 
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18679 
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TITLE  7     Chapter  XVIII— Con.        Page 

1944.168  Regulation  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.169  Regulation  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.175  Regulation  at  56  FR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.176  Regulation  at  56  PR 

67482  effective  date  delayed 

to  3-31-92 3276 

1944.236    Regulation  at  56  FR 

67483  effective  date  delayed 

to  3-31-92 3276 

1944.463  Regulation  at  56  FR 
67483  effective  date  delayed 

to  3-31-92 3276 

1944.469  Regulation  at  56  FR 
67483  effective  date  delayed 

to  3-31-92 3276 

1945.129  Regulation  at  56  FR 
67483  effective  date  delayed 

to  3-31-92 3276 

1945.156    (b)(3)  removed 18679 

1945.169  Introductory  text  and 
(e)  through  (i)  removed;  (b), 
(c),  (d),  and  (j)  through  (r) 
redesignated  as  (c),  (d),  (e) 
and  (f)  through  (n);  head- 
ing, new  (d)(1)  and  (3)  re- 
vised; (b)  added 18679 

(f)(3),    (4)    introductory    text 

and  (j)(3)  amended 18680 

1945.175  (c)(^)  and  (6)  re- 
moved; (c)(5)  redesignated 
as  (c)(4);  (c)(3)  amended; 
(c)(1)      introductory      text 

amended 18680 

1945.183    (d)(1)  revised 18680 

1945.189  Regulation  at  56  FR 
67483  effective  date  delayed 

to  3-31-92 3276 

1951  Authority  citation  re- 
vised  18680 

1951.10  (a)(5)  removed;  (a)(6) 
and     (7)     redesignated     as 

(a)(5)  and  (6) 18680 

1951.151—1951.155   (Subchapter 

D)    Added 774 

1951.201    Revised 11568 

1951.220    (a)  amended 775 

1951.501—1951.550  (Subpart  K) 

Exhibit  B  corrected 1313 


Page 

1951.901—1951.950   (Subpart   S) 

Sections  revised;  interim 18626 

1951.911  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1951.901—1951.950  (Subpart  S) 
Appendix  A  amended;  inter- 
im  18650 

Exhibit   A   amended;   inter- 
im  18650 

Exhibits  B  and  C-1  amend- 
ed; interim 18658 

Exhibit   E   amended;    inter- 
im  18659 

Exhibit   F   amended;   inter- 
im  •. 18660 

Exhibit  G  amended;   inter- 
im  : 18661 

Exhibits  H  and  I  amended; 

interim 18662 

Exhibit  J-1  amended;  inter- 
im  18664 

Exhibit   L   amended;   inter- 
im  18669 

Exhibits  N  and  O  amended; 
interim : 18670 

1955.3  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1955.10  (d)(3)  and  (f)(1)  intro- 
ductory text  revised 1372 

1955.15    (d)(2)(iv)(C)    and    (D) 

revised;  interim 18671 

1955.50    Revised 1372 

1955.103  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1962.17  (c)(5)  revised;  (c)(6)  re- 
moved  18680 

1962.30  (b)(1)  removed;  (b)(2) 
through  (9)  redesignated  as 
(b)(1)  through  (8);  (a),  new 
(b)(1).  (4).  (5)  and  (6)  re- 
vised  18680 

1964.12  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.12  Introductory  text. 
(e)(2)  and  (f)  amended; 
(a)(6)  and  (7)  removed; 
(a)(8)  and  (9)  redesignated 
as  (a)(6)  and  (7);  heading, 
(a)  introductory  text,  (b) 
and  (g)  revised;  (a)(8) 
through  ( 13)  added 18680 
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.3276 


.3276 


Page 

1965.13    (a)  amended 775 

1965.25  Heading  and  (a)  re- 
vised  18681 

1965.27  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.31  Regulation  at  56  PR 
67484  effective  date  delayed 
to  3-31-92 

1965.65  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 - 

1965.77  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.79  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.90    (c)  amended 776 

1965.126  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 ...3276 

1980  Authority  citation  re- 
vised  4337 

1980.13    (b)    introductory    text 

revised 6067 

1980.47  Heading  and  introduc- 
tory text  revised;  (d)  added 6068 

1980.83    (b)  table  amended 6068 

1980.108  (aKlKiii)  and  (iv)  re- 
vised  - 18681 

1980.113    (dKBKiiKD)  revised: 

interim 12992 

1980.311    Revised 1638 

1980.453  Amended 4359 

1980.454  (e)  and  undesignated 
text  amended;  (a)  and  (c)  re- 
vised  4359 

1980.901—1980.1000  (Subpart  J) 

Added;  interim 4337 

Title  7 — Proposed  Rules: 

1—26  (Subtitle  A)    6483 

27-209  (Ch.  I)    6483 

28    14492 

29    ; 14669 

68    |.. 2482 

210-299  (Ch.  11)    6483 

246    9505 

273     3961,  4793 

300—399  (Ch.  ni)    6483 

302 15033 

319     « 217,  846,  3089,  3963 

354     ., 14492 

400—499  (Ch.  IV)    6483 


Page 

400    2232 

401     1116 

500—599  (Ch.  V)    6483 

600—699  (Ch.  VI)    6483 

700—799  (Ch.  VII)    6483 

703    4378 

729    1879 

800—899  (Ch.  VIII)    6483 

900—999  (Ch.  IX)    6483 

925    219.  2690 

932 1663 

959    4164 

981     3032 

998    3965 

1000-1199  (Ch.  X)    ; 6483 

1001    15.  383,  11276 

1002    „ 383,  11276 

1004    15,  383 

1005    383 

1006    383 

1007    220,  383 

1011     383 

1012    383 

1013    , 383 

1030 383 

1032    383 

1033 383 

1036    383 

1040    383 

1044    383 

1046     383 

1049     383 

1050    383 

1064    383 

1065     383,  1664,1665 

1068    383 

1075    383 

1076    383 

1079    383 

1093 383 

1094    383 

1096    383 

1097    383 

1098    383 

1099    383,  2691 

1106    221,  383 

1108    383 

1124 15,  383 

1126 383 

1131     383 

1134    383 

1135     383 

1137 383 

1138    383 

1139    383 
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TITLE  7     Title  7— Con.  Page 

1200—1299  (Ch.  XI) 6483 

1205    3089 

1209    1666,  3360 

1210    3727 

Ch.  XII    6483 

Ch.  XIII    6483 

1400—1499  (Ch.  XIV)    6483 

1413    11588 

1446 1879 

1500—1599  (Ch.  XV)    6483 

1600—1699  (Ch.  XVI)    6483 

1700—1799  (Ch.  XVII)    6483 

1800—2099  (Ch.  XVIII)    6483 

1944 1678.  17858 

1980 17858 

Ch.  XIX    ; 6483 

2100-2199  (Ch.  XXI)    6483 

2200—2299  (Ch.  XXII)    6483 

2300—2399  (Ch.  XXIII)    6483 

302    15033 

2400-2499  (Ch.  XXIV)    6483 

2500—2599  (Ch.  XXV)    „.6483 

2600—2699  (Ch.  XXVI)    6483 

2700-2799  (Ch.  XXVII)    6483 

2800—2899  (Ch.  XXVIII)    6483 

2900—2999  (Ch.  XXIX)    6483 

3300-3099  (Ch.  XXX)    6483 

3100—3199  (Ch.  XXXI)    6483 

3200—3299  (Ch.  XXXII)    6483 

3300—3399  (Ch.  XXXIII)    6483 

3400—3499  (Ch.  XXXIV)    6483 

3600—3699  (Ch.  XXXVI)    6483 

3700-3799  (Ch.  XXXVII)    6483 

3800—3899  (Ch.  XXXVIII)    6483 

3900—3999  (Ch.  XXXIX)    6483 

4000—4099  (Ch.  XL)    6483 

4100  (Ch.  XLI)    6483 

TITLE  8— ALIENS  AND 
NATIONALITY 

Chapter  I — Immigration  and  Natural- 
ization Service,  Department  of  Jus- 
tice (Ports  1—499) 

3    Authority  citation  revised 11570 

3.1    (d)(l-a)  revised 11570 


3.12 
3.13 
3.14 
3.15 
3 
3.16 
3 
3 


Revised 11571 

Revised /. 11571 

Revised 11571 

Redesignated  as  3.16;  new 

15  added 11571 

Redesignated  as  3.17;  new 

16  redesignated       from 

.15 11571 


Page 

3.17  Redesignated  as  3.18;  new 

3.17  redesignated  from  3.16 

and  revised 11571 

3.18  Redesignated  as  3.19;  new 

3.18  redesignated       from 

3.17 11571 

3.19  Redesignated  as  3.20;  new 

3.19  redesignated  from  3.18 

and  revised 11571 

3.20  Redesignated  as  3.21;  new 

3.20  redesignated       from 

3.19 11571 

3.20  Revised 11572 

3.21  Redesignated  as  3.22;  new 

3.21  redesignated       from 

3.20 1 1571 

Revised 1 1572 

3.22  Redesignated  as  3.23;  new 

3.22  redesignated       from 

3.21 11571 

3.23  Redesignated  as  3.24;  new 

3.23  redesignated       from 

3.22 11571 

3.24  Redesignated  as  3.25;  new 

3.24  redesignated       from 

3.23 11571 

3.25  Redesignated  as  3.2*?;  new 

3.25  redesignated       from 

3.24 11571 

3.26  Redesignated  as  3.28 11571 

Added 11572 

3.27  Redesignated  as  3.29;  new 

3.27  redesignated       from 

3.25 11571 

(c)  amended 11572 

3.28  Redesignated  as  3.30;  new 

3.28  redesignated       from 

3.26 il571 

3.29  Redesignated  as  3.31;  new 

3.29  redesignated       from 

3.27 11571 

3.30  Redesignated  as  3.32;  new 

3.30  redesignated       from 

3.28 11571 

3.31  Redesignated  as  3.33;  new 

3.31  redesignated       from 

3.29 11571 

Revised 11572 

3.32  Redesignated  as  3.34;  new 

3.32  redesignated       from 

3.30 11571 

(a)  amended 1 1572 

3.33  Redesignated  as  3.35;  new 

3.33  redesignated       from 

3.31 11571 
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Revised '. 

3.34  Redesignated  as  3.36;  new 

3.34  redesignated       from 
3.32 

3.35  Redesignated  as  3.37;  new 

3.35  redesignated       from 
3.33 

3.36  Redesignated  as  3.38;  new 

3.36  redesignated       from 
3.34 

3.37  Redesignated  as  3.39;  new 

3.37  redesignated       from 
3.35 

Revised 

3.38  Redesignated  as  3.40;  new 

3.38  redesignated       from 
3.36 

3.39  Redesignated  from  3.17 

Amended 

3.40  Redesignated  from  3.38 

103  Authority  citation  re- 
vised  5227, 

103.3    (aKlKv)  added 

103.7  Regulation  at  56  FR 
31060  confirmed 

(b)(  1 )  revised 

(b)(1)  amended 

(b)(1)  amended;  interim 

(a)  amended 

204.6    (a)  and  (h)(3)  corrected 

204.8  Regulation  at  56  FR  23210 
confirmed;  (a),  (b),  (e)(1)  and 
(g)(3)  amended;  (d)(1)  re- 
vised; (d)(2)  redesignated  as 
(d)(3);  new  (d)(2)  added 

(e)(1)  and  (gK3)  amended 

214.2  (h)(4)(v)(E)  and  (6)(vi) 
introductory  text  correct- 
ed  

(d)  added;  interim 

Regulation  at  57  FR  6184 
comment  time  extended 

(h)(l)(ii)(B)(i).  (4)(i)(B)(i) 
through  (6),  (iii)(B)(i), 
(vi)(A)(2),  (ix)  and 
(9)(iii)(B)(J)  revised;  inter- 
im  

(h)(l)(i),  (ii)(B)(3).  (4)  bead- 
ing. (i)(A)(5),  (C),  (ii). 
(vii)(A),  (B).  (C). 

(9)(iii)(B)(5).  (13)(iii)(A)  and 
(15)(ii)(B)(J()  revised; 

(h)(l)(ii)(B)(4).  (4)(i)(A)(4), 
(D),  (viiKD),  (viii)  and 
(9)(iii)(B)(<)  removed; 


Page 
11572 


11571 

11571 

11571 

11571 
11573 


11571 
11571 
11573 
11571 

11573 
11573 


.3926 
.5227 
..6182 
.6460 
11573 
..  1860 


14792 
14793 


...749 
.6184 


10978 


12178 


Page 

(h)(4)(ix)  redesignated  as 

(h)(4)(viii) _...  12181 

(o)(4)  through  (15)  redesignat- 
ed as  (o)(5)  through  (16); 
(o)(l),  (2)(ii)(C),  (3)(i),  (ii), 
(iii),  (iv)  introductory  text, 
new  (o)(5),  (6)(ii)  and  (iv), 
(7)(iii)  revised;  (o)(3)(v).  (4) 

and  (17)  added 12182 

(p)(5)  through  (15)  redesig- 
nated as  (p)(7)  through  (17); 
(p)(4)  redesignated  as  (p)(5); 
(o)(2)(i),  (7)(ii)(A),  (B).  (C), 
(iv)(12)  and  (13)(ii)  amend- 
ed: (p)(l).  (2)(i),  (ii)(C),  (F), 
(3);  (5),  (i)(A),  new  (p)(7). 
(8)(iii),  and  (14)(iii)  revised; 
(p)(2)(ii)(H).  (4),  (6)  and  (18) 

added 12186 

(p)(5)(ii)(D),  (8)(ii)(A),  (B) 
and  (C)  amended 12190 

242  Authority  citation  re- 
vised  6461.  11573 

242.2    (d)  revised;  (h)  added 11573 

242.6    Added;  interim 6461 

242.8    (a)  amended 11574 

245a  Authority  citation  re- 
vised  ;. 3926 

245a.l    Regulation    at    56    FR 

31061  confirmed 3926 

245a.2    Regulation    at    56    FR 

31061  confirmed 3926 

245a.3  Regulation  at  56  FR 
31061  confirmed;  (e)  amend- 
ed  3926 

251  Authority  citation  re- 
vised  6185 

251.1  (a)  and  (d)  added;  inter- 
im  6185 

Regulation  at  57  FR  6185 
comment  time  extended 10978 

258    Added;  interim 6185 

Regulation  at  57  FR  6185 
comment  time  extended 10978 

264  Authority  citation  re- 
vised  6462 

264.1    (a)  amended;  interim 6462 

(a)  corrected 14627 

274a  Authority  citation  re- 
vised  6462 

274a.  12  (a)  introductory  text 
and  (12)  revised;  (a)(2) 
amended;  (a)(13)  added;  in- 
terim  6462 

Corrected 14627 

274a.l3    (a)  amended;  interim 6462 

(a)  corrected 14627 
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TITLE  8     Chapter  I — Con.  Page 
292    Authority       citation       re- 
vised  11574 

292.3  Heading,  (a)  introductory 
text  and  (b)  revised;  (a)(15) 

added 11574 

299.1    Amended 6183,  6462 

299.5    Table   amended;    interim 

(OMB  numbers) 6183,  6462 

Title  8 — Proposed  Rules: 

0-199  (Ch.  I)  ;:?. 10743 

103  1404,  2057 

208  1404 

209  ....' 1404 

274a  1404 

TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I — Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture  (Ports  1—199) 

75    Technical  correction 5210 

75.1  Heading  and  text  amend- 
ed  2440 

75.2  Heading  and  text  amend- 
ed  2440 

75.4  (a),  footnote  1,  (c)(1),  foot- 
note 2,  (2),  footnote  3,  (d)  in- 
troductory text.  (2),  (3)  and 

(4)  amended , 2440 

75.5  Amended 2440 

78.41  (b)  and  (c)  amended;  in- 
terim  3719,  15220 

78.43    Regulation     at     56     FR 

46109  confirmed 3926 

82.30    Amended;  interim 778 

82.32  (b)(2)  and  (e)  revised;  in- 
terim  779 

91.14    (a)(13)(vi)  heading 

amended;    (a)(13)(vi)(A)    re- 
designated as  (a)(13)(vi)(B); 

new  (a)(13)(vi)(A)  added 10979 

(a)(8)  through  (15)  redesignat- 
ed as  (a)(9)  through  (16); 
new  (a)(8)  added 15002 

92.220    (b)  revised 12190 

92.301    (c)(2)(vii)(B)(6), 

(viii)(G)  and  (H)  corrected 5931 

92.403    (c)  revised;  (e)  amended; 

interim 2010 

92.427    (b)(2)  introductory  text 

revised;  interim 2010 

94.1    (a)(2)  amended 15004 


Page 

94.11    (a)  amended 15004 

105  Authority  citation  correct- 
ed  5210 

130  (Subchapter  F)    Addedir 771 

Technical  "Correction 3089 

145—147  (Subchapter  P)  Re- 
designated as  subchapter 
G 771 

151  (Subchapter  G)  Redesig- 
nated as  subchapter  H 771 

156  (Subchapter  H)  Redesig- 
nated as  subchapter  1 771 

160—162  (Subchapter  I)  Redes- 
ignated as  subpart  J 771 

165  (Subchapter  J)  Redesig- 
nated as  subchapter  K 771 

166—167  (Subchapter  K)  Re- 
designated as  subchapter 
L 771 

Chapter  III — Food  Safety  and  Inspec- 
tion Service,  Meat  and  Poultry  in- 
spection. Department  of  Agricul- 
ture (Parts  300—399) 

327.2  (b)  amended;  interim 18080 

391.2  Revised 18388 

391.3  Revised 18388 

391.4  Revised 18388 

Title  9 — Proposed  Rules: 

1-199  (Ch.  I)  6483 

3 12214,  12218 

5 12222 

11 12222 

16 12222 

92 3144.  3145.  5294 

94  3729 

200-299  (Ch.  II)  : 6483 

300-399  (Ch.  Ill)  ' 6483 

317  2692.  5956,  10298,  10300.  14499 

318  3732 

319  3732 

320  2692,  5956,  10298,  14499 

327  13053 

381  2692.  5956.  10298.  10300.  14499 

391  2483 

545 12226 

563 12223 
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TITLE  10— ENERGY 

Chapter  I— Nuclear  Regulatory 
CommisMon  (Parts  0 — 199) 

Page 

1.3    (a)  amended..; 1639 

1.11    (c)  and  (d)  revised 1639 

1.27  Added 1639 

1.28  Added 1639 

1.29  Revised 1639 

1.31    (b)  amended 1639 

1.41  Redesignated  as  1.42;  new 

1.41  added 1639 

1.42—1.47    Undesignated  center 

heading  added 1640 

1.42  Redesignated  as  1.41 1639 

2    Authority     citation     revised.. .5797, 

18390 

2.104    (b)(2)  revised 18390 

2.702    Revised 4153 

2.1201    Revised 4153 

2    Appendix  C  revised 5797 

Appendix  C  corrected 8519 

11.15  (c)(3)  redesignated  as 
(c)(5);  (c)(1)  introductory 
text,  (2)  and  new  (5)  revised; 

new  (c)(3)  and  (4)  added 2442 

15.29    Revised 4153 

25.8    (c)  revised 3720 

25.17    (e)  revised 3720 

25.19  Revised 3720 

25.21    (a)  revised;  (c)  added 3720 

25.23    Revised 3721 

25.25    Revised 3721 

25.27    (a)  revised 3721 

25.31    (d)  added 3721 

25    Appendix  A  revised 3721 

40    Authority  citation  revised 18390 

40.4  Amended 18390 

40.5  (b)(l)(vi)  added 18390 

40.31  (k)  and  (1)  added 18390 

40.32  (e)  revised;  (g)  added 18390 

40.33  Added 18391 

40.41    (g)  added 18391 

40.65  (a)  introductory  text  re- 
vised  18391 

50  Policy  statement 6262 

50.2    Amended 18391 

50.33a    (e)  revised 18391 

51  Authority  citation  revised 18391 

51.14    (a)  amended 18391 

51.20  (b)(10)  added 18392 

51.60    (b)(l)(vli)  added 18392 

51.97    (c)  added 18393 

54.29    (c)  corrected .....4912 


Page 

54.33    (d)  correctly  designated; 

(d)  and  (e)  corrected 4912 

70    Authority  citation  revised 18393 

70.4  Amended 18392 

70.5  (b)(l)(vii)  revised..-. 18392 

70.8    (b)  revised 18392 

70.21  (a)(1)  revised;  (b)  added 18392 

70.22  (n)  added 18393 

70.23  (a)(7)  and  (11)  revised; 
(a)(12)  added 18392 

70.23a    Added 18393 

70.25    (a)  revised 18393 

70.31  (e)  added 18393 

70.32  (k)  added 18393 

70.59    (aO  introductory  text  re-    ■ 

vised 18393 

73.57    ((d)(2)  revised 7645 

75    Authority  citation  revised 18393 

75.4    (k)(6)  added 18393 

110  Authority  citation  re- 
vised  18393 

110.2    Amended 18393 

110.9a    (e)  added 18393 

140  Authority  citation  re- 
vised  18394 

140.1  Revised 18394 

140.2  (a)(4)  added 18394 

140.3  (m)  added 18394 

140.9a    (b)  revised 18394 

140.13b    Added 18394 

150  Authority  citation  re- 
vised  18394 

150.3    (h)  revised;  (m)  added 18394 

170.3    Amended 18394 

170.12    (b)(2),      (c)(2),      (d)(2), 

(e)(1),  (f)  and  (i)  revised 13630 

170.21    Table  amended 18395 

170.31    Table  amended 18395 

171  Authority  citation  re- 
vised  13631 

171.16  (c)  introductory  text  re- 
vised  13631 

Chapter  II — Department  of  Energy 
(Parts  200—699) 

600.2  (c).  (d),  (e)  and  (f)  redes- 
ignated as  (d),  (e),  (f)  and 
(g);  new  (c)  added 3 

600.7  (b)(2)(l)(G)  redesignated 
as  (b)(2)(l)(H);  new 
(b)(2)(i)(G)  added 3 

600.12    (c)  added 3 

600.14    (c)  and  (e)(l)(ii)  revised: 

(f )  amended 3 
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TITLE  10  Chapter  II— Con.  page 

600.16    Heading    and    (a)(3)(ii) 

revised;  (i)  amended 4 

600.31    (dXl)      revised;      (f)(3) 

amended;  (f  )(i)  added 4 

600.103    (b)(6)  and  (h)  revised; 

(f)(1)  amended 4 

600.109    (a)  revised 4 

600.112  (a)  through  (d)  revised; 
(e)  through  (h)  redesignated 
as  (f)  through  (i);  new  (e) 
added 4 

600.113  (b)  revised;  (e)(1) 
amended 5 

600.119  (c)(1)  and  (d)(2)  re- 
vised  5 

600.120  (c)(1)  introductory  text 
revised 5 

600.125    Added 5 

600.420  (a)  amended 5 

600.421  (i)  revised 5 

600.424    (b)(7)(ii)  amended 5 

600.436    (g)(2)(i)  amended 5 

Chapter  III — Department  of  Energy 
(Parts  700—799) 

708    Added 7541 

Chapter  X — Department  of  Energy 

(General  Provisions) 

(Parts  1000—1099) 

1021    Revised 11144 

Title  10 — Proposed  Rules: 


0-199  (Ch.  I) 


.4166,  6299.  7327,  7893, 
9985 
11  222 

19  222 

20  222,  11920,  14500 

21  222 

25  222 

26  222,  18415 

30 222,  6077 

31  222 

222 

222 

222 


32  

33  

34  

35  222,8282,  10143 

39  222 

40  222,  6077 

50  222,  537.  2059,  14514.  15034 

52  222.  537 

53  222 

54  222 

55 222 

60  222 

61  222.  8093.  14500 


Page 

70  222.6077.  18415 

71  , 222 

72  222 

73  222.  18415 

74  222 

75  222 

95  222 

100  4168.  11691 

110  222.  17859 

140 222.  2059 

150  222 

170  847.4744,  18095 

171  847,4744,  18095 

200-699  (Ch.  II)  7327 

440  2060 

455  ; 432 

700-999  (Ch.  Ill)  7327 

820  ; 855.  1519 

830  855 

835  855 

1000-1099  (Ch.  X)  7327 

1024  3364 

TITLE  11— FEDERAL  ELECTIONS 
Chapter  I — Federal  Election 
Commission  (Parts  1—9099) 

100.7  Technical  correction 2638 

Regulation  at  56  FR  67123  eff. 

4-2-92 11263 

100.8  Technical  correction 2638 

Regulation  at  56  FR  67123  eff. 

4-2-92 11263 

104.3    Technical  correction 2638 

Regulation  at  56  FR  67124  eff. 

4-2-92 11263 

100.7    (b)(19)  removed 1640 

106.5  (d)(l)(ii)  amended;  (f) 
and  (g)(2)(ii)(B)  revised  (ef- 
fective date  pending) 8993 

(f)  introductory  text  and  (1) 
corrected 11137 

106.6  (d)  and  (e)(2)(ii)(B)  re- 
vised (effective  date  pend- 
ing)  8993 

110  Authority  citation  re- 
vised  1640 

110.12    Removed 1640 

114.1    (a)(2)(iv)  removed 1640 

9034.1  Regulations  at  56  FR 
34132    and    56570    effective 

date  corrected  to  11-7-91 6665 

9034.5  Regulations  at  56  FR 
34132  and  56570  effective 
date  corrected  to  11-7-91 6665 
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9036.2    Regulations    at    56    FR 

34132  and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.4  Regulations    at    56    FR 

34133  and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.5  Regulations    at    56    FR 

34134  and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.6  Regulations    at    56    FR 
34134    and    56570    effective 

date  corrected  to  11-7-91 6665 

9037.1  Regulations  at  56  FR 
34134    and    56570    effective 

date  corrected  to  11-7-91 6665 

9037.2  Regulations  at  56  FR 
34134    and    56570    effective 

date  corrected  to  11-7-91 6665 

Title  11 — Proposed  Rules: 

102 13056 

110  , 13054,  13056 

TITLE  12— BANKS  AND  BANKING 

Chapter  I — Comptroller  of  the  Cur- 
rency, Department  of  the  Treasury 
(Parts  1—199) 

5.50  (h)(l)(i),  (ii).  (2)  and  (3) 
correctly  added;  CFR  correc- 
tion  1641 

34    Authority  citation  revised 12202 

34.42  (g)  through  (k)  redesig- 
nated as  (h)  through  (1);  (g) 
added 12202 

34.43  Heading,  (a)  introductory 
text,  (1),  (2).  (4)(iv)  and  (5) 
revised;  (a)(6)  and  (d) 
added 12202 

34.44  (b)  and  (c)  redesignated 

as  (c)  and  (^);  (b)  added 12202 

Chapter  II — Federal  Reserve  System 
(Parts  200—299) 

201.51  Revised 176 

201.52  Revised 1^6 

202    Supplement  I  amended 12203 

204.9    (a)(1)  revised 8060 

207  OTC     margin     stock     list.. .2997, 

15220 
208.18    Regulation    at    55    FR 
27771    compliance    date    re- 
vised  6 

208  Appendix  A  amended , 2012 


t  Page 

211.2    (t)  revised;  interim....*? 12997 

211.21  (b)(1)  and  (2)  amejfWed; 
(b)(3)  through  (b)(8)  added; 
interim 12997 

211.22  Added;  interim 12998 

211.25  Added;  interim 12999 

211.26  Added;  interim 13000 

211.27  Added;  interim 13001 

211.28  Added;  interim 13001 

211.29  Added;  interim 13001 

211.30  Added;  interim 13001 

220  OTC     margin     stock     list. ..2997, 

15220 

221  OTC     margin     stock     list...2997. 

15220 

224  OTC     margin     stock     list.. .2997, 

15220 

225  Appendix  A  amended 2012 

Appendix  D  amended 2013 

225.11  (f)  added;  interim 13001 

225.12  (f)  added;  interim 13001 

225.13  (a)     introductory     text 
and  (b)(2)  revised;  (b)(4)  and 

(5)  added;  interim 13003 

225.61—225.67  (Subpart  G) 
Regulation  at  55  FR  27771 

compliance  date  revised 6 

225.114    Removed 9973 

226  Supplement  I  corrected 81,  749 

229.13  (g)(l)(ii)  through  (v)  re- 
moved;   (g)(2)    heading,    (i), 

(ii)  and  (3)  redesignated  as 
(g)(l)(ii)  heading,  (A),  (B) 
and  (4);  (b),  (c)  introductory 
text,  (d)  introductory  text, 
(e)(1),  (f)  introductory  text, 
new  (g)(l)(ii)(A),  (B),  (h)(1). 
(3)  and  (4)  amended;  (g)(1) 
introductory  text,  (i)  and 
(h)(2)  revised;  new  (g)(2) 
and  (3)  added 3279 

229    Appendixes      C      and      E 

amended;  interim 3280 

263  Authority  citation  re- 
vised  13001 

263.50  (b)(7)  and  (8)  amended; 
(b)(9)  and  (10)  added;  inter- 
im  13001 

265  Authority  citation  re- 
i         vised 13002 

265.6  Introductory  text  repub- 
lished; (e)  added 6789 

(b)(2)  added;  interim 13002 

265.7  (d)(8)  added;  interim 13002 
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265.11  (c)(ll)(v)(A)  removed; 
(OdlKvHB)  and  (C)  redesi- 
ganted  as  (c)(ll)(v)(A)  and 
(B):  (cKllKvi)  revised 11907 

Chapter  III — Federal  Deposit  Insur- 
ance Corporation  (Parts  300 — 399) 

303.3    (d)    redesignated   as   (e); 

new  (d)  added 5815 

303.7    (f)(5)     redesignated     as 

(f)(6);  new  (f)(5)  added 5815 

323  Authority  citation  re- 
vised  9049 

323.2  (g)  through  (k)  redesig- 
nated   as    (h)    through    (1); 

new  (g)  added 9049 

323.3  (a)  introductory  text,  (1) 
and  (4)(iv)  revised;  (a)(5) 
amended;  (a)(6),  (7)  and  (d) 
added 9050 

323.4  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b) 
added 9050 

325  Authority  citation  re- 
vised  7647 

325.1    Amended 7647 

325.5  (f)(5)    and    (8)    removed; 
(f)(6)   and   (7)   redesignated      \ 
as  (f)(5)  and  (6);  (f)(4).  new 
(f)(5)  and  (6)  amended 7647 

335.212    Amended 4702 

335.312    Amended 4702 

335.410  Revised 4702 

335.411  Revised 4702 

335.412  Removed 4702 

335.420  Added 4703 

335.421  Added 4703 

335.422  Added 4703 

337  Authority  citation  re- 
vised  7649,  17850 

337.3    (a)  amended 7649 

(c)  added 17850 

360  Transferred  to  subchapter 
B;  subchapter  C  heading  re- 
moved  10415 

361  Added 15004 

386    Heading  removed 10415 

Chapter  V — Office  oif  Thrift  Supervi- 
sion, Department  of  Treasury 
(Ports  500—599) 

500.10—500.17  (Subpart  B)  Re- 
vised  14335 


Page 

500.32    Removed 14336 

516    Added 14336 

543.1  (b)  amended 14338 

543.2  (a)  and  (g)(1)  introducto- 
ry text  revised;  (b),  (g)  intro- 
ductory text  and  (h)(3)  re- 
moved; (d),  (e)  and  (f) 
amended s 14338 

543.8  (b)  revised 14339 

543.9  (a)  revised;  (c)  amended....  14339 

544.2  (a)  and  (b)  introductory 
text    revised;    (c)    amended; 

(d)  and  (e)  removed 14339 

544.3  Introductory  text  re- 
vised  14339 

544.5    (a),  (c)  and  (d)  revised 14339 

545.74  (b)(7),  (c)  introductory 
text,  (3)(vi),  (4)(iii)  and  (e) 
revised;  (c)(4)(i)(D)  amend- 
ed; (f)  and  (g)  removed 14340 

545.77    Revised 14340 

545.82  (f)  heading,  (1)  intro- 
ductory text  and  (3)  re- 
vised  14340 

545.92  (a),  (b),  (c),  (e),  (f)  and 
(h)(1)  revised;  (h)(3)  re- 
moved; (j)  added 14341 

545.93  (b)  and  (c)  amended 14341 

545.94  Removed 14341 

545.95  Revised 14341 

545.96  (b)  revised;  (d)  re- 
moved  14342 

546.2    (d)(2)  and  (e)  amended 14342 

546.4  (c)  and  concluding  text 
revised 14342 

550.2  (a)  amended 14342 

552.2-1    (b)    introductory    text, 

(1)  introductory  text  and  (i) 

revised 14342 

552.2-2    (b)    and    (c)    amended; 

(d)  removed 14342 

552.4  (a)  and  (b)  introductory 
text  revised;  (c)  and  (d) 
amended;  (e)  and  (f)  re- 
moved  14343 

552.5  Revised    14343 

552.6-3    (a)  amended....'.....; 14343 

552.10  Revised 14343 

552.13  (i)  revised;  (m)  re- 
moved  14343 

556.5    Revised 12207 

558.3  Amended 14335 

558.4  Amended 14335 

559.3    Amended 14335 

563.1    Revised 14344 
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563.4    Removed 14344 

563.10  (b)(1)  amended;  (c) 
heading  and  (1)  introducto- 
ry text  revised 14344 

563.22  (c)(2)  revised;  (e)  head- 
ing and  (1)  amended;  (d)(1), 
(e)(2),  (3)  and  (f )  removed 14344 

563.37  (c)  revised 14344 

563.38  (b)  amended 14344 

563.41    (e)(2)(ii)(D)  revised 14344 

563.43    (d)  amended;  (e)  and  (f) 

revised 14344 

563.45    Amended 14345 

563.74  (e)  revised 14345 

563.75  Removed 14345 

563.80  (e)(2)  revised 14345 

563.81  Heading,  (a),  (b).  (c),  (d) 
introductory  text,  (l)(iv), 
(2),  (h)  and  (k)  revised; 
(d)(1)  introductory  text, 
(iii),  (v),  (vi)  introductory 
text,  (f)  and  (g)  amended; 

(e),  (i)  and  (j)  removed 14345 

563.93  (b)(6)(iii)  amended; 
(d)(3)(iii)  revised;  (g)  re- 
moved  14347 

563.131  (a)(1).  (b),  (d)  and  (e) 
amended;    (c)    introductory 

text  revised 14347 

563.132  (a)(l)(ii),  (c)(2)  and  (4) 
amended;  (c)(5)  removed;  (c) 
heading.     (I)     introductory 

text  and  (3)  revised 14347 

563.133  Removed 14347 

563.134  (c)  and  (e)(3)  amend- 
ed  14347 

563.160    (f)(3)  amended 14335 

563.170    (c)(4)  amended 14335 

563.190    Revised ., 12698 

563b.3    (i)(3)(i)  amended 14347 

563b.8    (w)  removed 14348 

563b.27    (e)  amended 14335 

563b.28    (c)(2)  amended 14335 

(a)  revised;  (c)  removed 14348 

563b.29    (a)  amended 14348 

563b.39    (d)  and  (m)  revised 14348 

563b.41  (a)  revised;  (c)  re- 
moved  14348 

563f.7    Revised 14348 

564  Authority  citation  re- 
vised  12705 

564.2  (g)  through  (k)  redesig- 
nated as  (h)  through  (1); 
new  (g)  added 12705 


564.3  Heading,  (a)  introductory 
text,  (1)  and  (2)  revised;  (d) 
added 12705 

566.3  Removed 14348 

566.4  Revised 14348 

566.5  Removed 14348 

567.1    (jj)  added 12709 

567.3  (a)(1),  (2),  (d)(1),  (3)  and 

(5)  amended 14335 

(d)(2)(i)      introductory      text 
amended 14348 

567.4  (a)(1)  introductory  text, 
(2)  introductory  text,  (3)(i) 
introductory  text  and  (4) 
amended 14335 

567.6  (a)(l)(iii)(D)  added 12709 

571.1  (a)(1)  amended 14335 

571.2  (b),  (d)(1)  and  (e)(4)(ii) 
amended 14335 

571.12    Removed 14348 

571.14    Removed 12698 

571.16    (c)(10)  amended 14335 

574.3  (c)(l)(ii)  revised 14348 

574.4  (f)(1)  introductory  text 
revised ;..  14349 

574.5  (a)(1)  revised 14349 

574.6  (b)  and  (d)(2)  revised;  (j) 
added 14349 

574.7  (f )  removed 14349 

574.9    Removed 14349 

■  579.5    Amended 14335 

584.2-1    (c)(1)  revised 14349 

584.2-2    (b)  amended 14349 

584.9    (d)  revised 14349 

Chapter  VI — Farm  Credit 
Administration  (Parts  600—699) 

613  Authority  citation  re- 
vised  13637 

613.3045    Regulation  at  56  FR 

65989  eff.  2-26-92 6553 

613.3140    Removed       (effective 

date  pending) 13637 

613.3145    Added  (effective  date 

pending) 13637 

613.3150  Revised 13638 

613.3151  Added  (effective  date 
pending) 13638 

613.3152  Added  (effective  date 
pending) 13638 

613.3160  (a)  revised;  (b)  intro- 
ductory text  amended  (ef- 
fective date  pending) 13638 
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613.3170    Revised  (effective 

date  pending) 13638 

613.3175    Added  (effective  date 

pending) 13639 

618.8030    Regulation  at  56  FR 

65990  eff.  2-26-92 6553 

Chapter  VII — National  Credit  Union 
Administration  (Ports  700 — 799) 

703.5    (e)  stayed 6553 

747.0  (a)  and  (b)  corrected 523 

747.1  (a),  (b),  (c)  introductory 
text,  (1)  and  (3)  corrected 523 

747.3    (f)(1)  and  (g)  corrected 523 

747.9    (a)  corrected 523 

747.16    Corrected 523 

747.33    (a)  corrected 523 

747.201    Corrected 523 

747.207  Corrected 523 

747.208  (a)  corrected 523 

747.301    Introductory  text  cor- 
rected  523 

747.304  Corrected 523 

747.305  Corrected 523 

747.306  (a)  corrected 523 

747.401-747.406     (Subpart     E) 

Heading  corrected 523 

747.401    Corrected 523 

747.405    (c)  corrected ' 523 

747.606    (c)  corrected 523 

747.703    (a)  corrected 523 

747.803    ( b )( 1 )( iv )  corrected 523 

747.901—747.905      (Subpart     J) 

Heading  corrected 523 

747.901  Corrected 523 

747.902  Corrected.. 523 

747.903  (a)(3)  corrected 523 

747.904  (b)(1)  and  (2)  correct- 
ed  523 

(d)(2)  corrected 524 

747.905  (a)  corrected 524 

Chapter  IX — Federal  Housing  Finance 
Board  (Ports  900—999) 

900.30    Revised 6468 

900.53    Correctly  designated 749 

932    Authority       citation       re- 
vised  6190 

932.3    Revised 6190 

932.18    Corrected 81 

932.21    Corrected .^  81 

932.23    Corrected 81 

932.55    Removed;  interim 2834 

Removal  at  57  FR  2834  con- 
firmed  11429 


Page 

932.56  Removed;  interim 2834 

Removal  at  57  FR  2834  con-< 

firmed 11429 

932.57  Removed;  interim 2834 

Removal  at  57  FR  2834  con- 
firmed  1 1429 

941    Added;  interim 2384 

Regulation  at  57  FR  2384  con- 
firmed  11429 

941.6  (c)(3)  amended;  (c)(2)  re- 
vised  1 1429 

941.7  (f)(l)(ii)  and  (2)  amend- 
ed; (d)(1).  (4)(i)  and  (ii)  re- 
vised  11429 

941.8  (a)  amended;  (d)  added 11429 

941.10    (b)  revised 11429 

Chapter  XI — Federal  Finoncia'l  Institu- 
tions Examination  Council  (Parts 
1100—1199) 

1102    Added ;..., 10982 

Chapter  XV — Thrift  Depositor  Protec- 
tion Oversight  Board  (Ports 
1500—1599) 

Chapter  XV    Heading  revised 4715 

Title  M— Proposed  Rules: 

1-199  (Ch.  I)    6205 

8    8424 

202 1405 

204 8096 

208    6563.  14362 

215    6077 

225  6077.6563.  13362 

229 3365 

230  .'. 12735 

300-399  (Ch.  Ill)  8282 

325  1105,  11005 

330  17866 

337  7669,  11442 

500-599  (Ch.  V)  5080 

545  12760 

563  8732 

563b  2061 

567 12761 

571 12760 

603 8851 

613  1882 

615  - 5294.  7672 

705  2484 

722  2485 

934  : 11014 
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TITLE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I — Small  Business 
Administration  (Parts  1—199) 

101.3-2    Amended ' 524 

108.2    Amended 11909 

108.503-1    (e)  revised 11909 

120.202-1    Amended 10984 

1 20.202-4    Revised 10984 

120.202-5    (e)  revised 10985 

121  Waiver 6290.  14638.  18396 

121.402    (d)(1)     revised;     inter- 
im  2444 

121.601    Table  amended 4838,  4840 

122  Authority      citation      re- 
vised  3849 

122.8-4    (g)  revised 6574.  13267 

122.61    Added;  interim 3849 

122.61-1    Added;  interim 3849 

122.61-2    Added;  interim 3849 

122.61-3    Added;  interim 3850 

122.61-4    Added;  interim 3850 

122.61-5    Added;  interim 3850 

122.61-6    Added;  interim 3850 

122.61-7    Added;  interim 3850 

122.61-8    Added;  interim 3851 

122.61-9    Added;  interim 3851 

122.61-10    Added;  interim 3851 

122.61-11    Added;  interim 3851 

Chapter  III — Economic  Development 
Administration,  Department  of 
Commerce  (Parts  300—399) 

301    Authority      citation       re- 
vised  2223 

301.50    Revised 2223 

301.51—301.60    Removed 2223 

305.45    (a),  (b).  (c)(4)  and  (8)  re- 
vised; interim 11674 

Title  13 — Proposed  Rules: 

108    1688 

121  ^ 541.  6569.  14518 


TITLE  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Admin- 
istration, Department  of  Transpor- 
tation (Parts  1—199) 

Page 

1    Technical  correction 1 1575 

11    Technical  correction 11575 

21    Special    FAA    conditions...7,    338. 

605,  1221.  2225.  2444.  3516.  8720, 

9167,  12867,  13004 

23  Special   FAA   conditions...l221, 

2225, 2444,  8720 
25  Special  FAA  conditions...7.  338, 

605,  13004 
29  Special   FAA   conditions.. .3516, 

9167, 12867 

39.13  ...178,  180-182.  606.  607.  780- 

782.  784,  785,  787,  789,  791-793, 

1075, 1077, 2014,  2016,  2447, 

3000,  3001,  3003,  3004,  3006, 

3008,  3517,  3518,  3927,  3929, 

3931,  3932,  3935,  3936,  4154, 

4841,  4843,  4844,  4846-4848, 

4850, 4926, 5051,  5370, 5371, 

5373, 5374, 5376,  5377,  5379. 

5380,  5976,  6069,  6071,  6191, 

6667,  7650,  8061-8063,  8258, 

8260-8262,  8575,  8576,  8721, 

8722,  8724,  8725, 9169-9172, 

9382,  9383,  9974,  10127,  10128, 

10130,  10132.  10133.  10286. 

10416, 10418, 10420-10423, 

10802,  10803,  12868,  12870, 

13005, 13007,  13009,  13640. 

13642.  14794.  15006.  15008, 

15009,  15011,  15012.  17851, 

17852,  17854,  18397 

Corrected...2639,  8839,  9155,  10985, 

10986,  11138,  12963,  14751 

45  Technical  correction 11575 

61  Technical  correction 11575 

65  Technical  correction 11575 

71  Technical  correction 11575 

71.1  Revised;  effective  to  9-15- 

93 9642 

71.1  ...10804.  10986.  11575,  11576, 
11675. 12872,  14476,  14477 

71.77  (b)(1)  corrected 3090 

71.163    ■<'■ 12872 

71.181  Regulation  at  56  FR 
64478  effeciive  date  correct- 
ed  10987 


32  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  2,  1992  THROUGH  APRIL  30,  1992 


TITLE  14  Chapter  I— Con.  Pace 

71.203    341 

71.207    341 

71.401     - 169 

71.501    170 

73.25     8840 

75    Technical  correction ; 11575 

75.100    Corrected 341 

91    Technical  correction 11575 

SFAR  No.  65  added 14473 

91.25    Effective  date  corrected 328 

91.875    OMB  number 5977 

93    Technical  correction 11575 

95    6193 

97.21-97.35    ...1078,   1081,   1223,   1224, 

4360, 4362, 5978, 5981,  6469. 

6474, 8398, 8401,  9661,  9663. 
11677, 11679,  14478.  14480 

101    Technical  correction 11575 

103    Technical  correction 11575 

105    Technical  correction 11575 

121    Technical  correction 11575 

127    Technical  correction 11575 

135    Technical  correction 11575 

135.153    Revised 9951 

137    Technical  correction 11575 

139    Technical  correction 11575 

1«9^311    (f)  revised 15164 

'tU  Technical  correction 11575 

17 1^1    (e)  corrected 3090 

Chapter  II — Office  of  the  Secretary, 
Department  of  Transportation 
(Aviation  Proceedings)  (Parts 
200—399) 

382    Exemption 12872 

Chapter  V — National  Aeronautics 
and  Space  Administration  (Parts 
1200—1299) 

1203b    Added 4926 

1212    Revised 4928 

1214.100—1214.119  (Subpart 

1214.1)    Revised;  interim 4545 

Title  14 — Proposed  Rules: 

1-199  (Ch.  ir    ...236.  383,  4744,  6570, 

7893,  10836.  11921,  18118 

21     ...9513,  11691,  11693,  12242,  13058, 

13061 

23  9513,  11691,  11693,  12242 

25 11693,  13058,  13061 

39  ...18,  19,  21,  237,  649,  650,  652. 
654—656.  855.  857,  1120,  1122, 
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1124, 1126, 1229,  1230,  1690, 

1692—1694,  1696,  1697,  2232, 

2233,  2486. 2488, 2489, 2491, 

2492, 2494, 2692,  2693,  2695, 

2697,  2857,  3033,  3966, 

5081—5083,  5084,  5085,  5088, 

5089, 5091,  5093,  5094,  5096, 

5098,  5099,  6551,  6690.  7328. 

7330—7332.  7334.  7335.  7338, 

7559,  7560,  7562,  7673.  7676, 

7679,  7681.  7682,  7684,  7894, 

7895,  8585,  8734,  9077,  9078, 

9215, 9392,  9394,  10301,  10443. 

10617.  10618.  10743,  10745, 

10747,  10836, 10838, 10840, 

10844,  11023,  11352,  11589, 

11921, 11922, 11924, 11926, 

li927, 12467, 12888, 13061, 

13062, 13325,  13669,  13671. 

14366.  14368,  14799—14801, 

14518,  14751,  14627,  15036, 

15258—15260,  15263,  18119 

71  ...4168,  4589,  10303—10306,  10841, 

10843, 10846,  10847,  10848. 

11352, 11696, 11698,  11797. 

11929, 13672, 14751, 

14520—14523,  14670,  15264, 

15265,  18120 

73  12889 

91  4352,  8830 

107  5352,8834,  12396 

108  5352,8834,  12396 

135  4352 

170  3830 

200-399  (Ch.  II)  4744,  11921 

200  3366 

203  3366 

205  3366 

206  3366 

231  3366 

232  .- 3366 

235 ••••  3366 

263  3366 

288  3366 

292  ' 3366 

294  , 3366 

296 3366 

297  3366 

298  3366 

302 3366 

'■   372 3366 

380 3366 

384  3366 

I  387  3366 

!  399  3366 
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400-499  (Ch.  Ill) 


Page 
.4744 


TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  the  Secretary 
of  Commerce  (Ports  0 — 29) 

29b.l6  (b)(2)(i)  and  (ii)  revised; 
(c)(6)  redesignated  as  (c)(7) 
and  republished;  (b)(2)(iii) 
and  new  (c)(6)  added;  inter- 
im  4716 

29b.21  (a)(1)  and  (2)  revised; 
(a)(3)  and  (4)  added;  inter- 
im  4716 

Chapter  IV — Foreign-Trade  Zones 
Board,  Department  of  Commerce 
(Ports  400—499) 

400.45    (a)  corrected 2319 

Chapter  VII — Bureau  of  Export  Ad- 
ministration, Department  of  Com- 
merce (Ports  700—799) 

768  Authority  citation  re- 
vised  4555 

768.1  (a)(2)(i)  amended 4556 

768.2  (a)(1)  and  (9)(i)  amend- 
ed  _ 4556 

769.6    (b)(4)  amended 4557 

770  Authority  citation  re- 
vised  8.4555 

770.1  (b)(1)  and  (4)  amended 4556 

770.2  Amended 4556,  4557 

770.3  (a)(1)  revised 4557 

770.6  (a)(2)(i)  amended 4556 

770.7  (c)(2)  amended 4556,  4557 

770.9  Amended 4556,  4557 

770.10  (f)(2)  amended 4556 

(f)(2)  and  (3)  amended 4557 

770.14    (a)(4)  revised 4558 

770  Supplement  No.  1  amend- 
ed  8, 11577 

Supplement  No.2  amended 4558 

771  Authority  citation  re- 
vised  4555 

,771.2    (b)(2)(il)  amended 4556 

(c)  introductory  text  and  (i) 

amended 4557 

(c)(ll)     revised;     (c)(12)     re- 
moved  _ 4558 

771.3  (a)  and  (b)  amended 4556 

771.4  (a)(3)  amended 4556 


Page 

771.5  (a),    (b)(2),    (c)(l)(i),    (3) 

and  (e)  amended 4556 

(a)(1)  revised;  (a)(2)  removed; 
(a)(3)  redesignated  as  (a)(2); 
new  (a)(2)(i)  and  (c)(l)(i) 
amended;  (c)(3)  Example 
and  (d)  revised 4558 

771.6  (a)  amended 4556.  4558 

771.15  (c)(3)  amended 4556 

771.16  (a)  amended 4556 

Introductory  text  amended 4558 

771.18    (b)(l)(i)  amended 4556,  4557 

771.22  (b)(8)(ii)  amended 4557 

(c)(l)(ii)      introductory      text 

amended 4456,  4557 

(c)(2)(ii)  and  (iii)  amended; 
(c)(2)(iv)  removed 4558 

771.23  (c)  amended 4556 

(b)  and  (c)  revised 4558 

771.24  Removed 4559 

771.25  Heading,  (a),  (c)  and 
(f)(1)  revised;  (d)  introducto- 
ry text  amended 4559 

772  Authority  citation  re- 
vised  4555 

772.1    (f)  amended 4557 

772.4  (e)  amended 4556 

(a)(2)(iv)  added;  (e)  revised 4559 

772.7  (b)  amended 4557 

772.8  (d)(2)  amended. 4557 

772.9  (c)(1)  and  (2)  amended 4557 

772.11    (f)(9)  amended 4556 

(d)(2)  and  (e)(6)  revised 4559 

772  Supplement  No.  1  amend- 
ed  4556,4559 

773  Authority  citation  re- 
vised  4555 

773.1  (e)  amended 4557 

(a)(1)  revised 4559 

773.2  (b)(6).  (c)(2)(iv)(B)  and 
(f)(1)  amended 4556 

(a)(1),  (b),  (c)(2)(iv)(B)  and 
(D)  revised 4560 

773.3  (b)(l)(iv)  and  (i)(2)(i) 
amended 4556 

(b),  (e)(l)(iii)  and  (2)(v)  re- 
vised; (d)(3)(ii)(E)(3)(i), 
(e)(l)(ix)  concluding  text 
and  (X)  through  (xiii) 
amended;  (d)(3)(ii)(E)(3)(tn) 
removed;  (e)(l)(xiv)  and  (xv) 
added 4560 

773.5  (c)  amended 4556,  4557 

773.7    (b)(5),        (d)(l)(iv)(B)(4), 

(6),  («),  (g)(4),  (i)(4),  (k)  in- 
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TITLE  15  Chapter  VII— Con.  Page 
troductory  text,  ( 1 )  and  con- 
cluding text  amended 4556 

(b)    and    (d)(l)(iv)(B)(5)    re- 
vised  4560 

773  Supplement  No.  1  and  No. 

4  revised 4561 

Supplement   No.    5    amended.. .4556, 

4557 
Supplement  No.  1  amended 4557 

774  Authority  citation  re- 
vised  4555 

774.2  (j)  amended 4556 

(k)(l)(ii)  amended 4557 

(a)(1)  amended 4561 

774.3  (d)(l)(i)  revised 4561 

774  Supplement  No.  1  amend- 
ed  4556,4561 

775  Authority  citation  re- 
vised  4555 

775.1  (b)  table  amended 4556,  4561 

775.2  (b)(2)  and  (e)(2)  amend- 
ed  4556 

(e)(2)  and  (j)(3)  amended 4562 

775.3  (a)(1),  (d)(1),  (f)(3), 
(h)(2)  and  (i)(l)(i)  amend- 
ed  4556 

(g)(3)(i)  and  (ii)  amended 4562 

775.5  (a)(3)  amended 4562 

775.6  (a)  and  (c)(1)  amended 4556 

(a)  amended 4562 

775.7  (a)(1)    introductory    text 

and  (b)(1)  amended 4556 

(a)(3)  amended 4562 

775.8  (a)  and  (b)(1)  amended 4556 

(a),  (b)(1)  and  (2)  amended 4562 

775.9  (c)  amended 4556,  4562 

775.10  (b)(l)(i).  (ii),  (b)(2)(i) 

and  (3)  amended 4556 

776  Authority  citation  amend- 
ed  4556 

776.6  Revised 4562 

776.7  Removed 4562 

776.8  (a)(2)  and  (a)  concluding 

text  amended 4556 

Footnote    2    redesignated    as 
footnote  1;  (a)(1)  revised 4562 

776.9  (b)(4)(ii)  amended 4556 

776.10  Revised 4562 

776.11  (a)(2)  amended 4556 

Removed 4563 

776.12  (e)(2)(v)  and  (vi)  amend- 
ed  4556 

(a)(l)(ii)  and  (b)(2)  amended; 

(b)(4)  and  (5)  revised 4563 

776.14    (a)  amended 4563 
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776.16  (a)  amended 4556,  4557 

776.17  Revised 4563 

776.18  Added 4563 

776.20    Removed 4564 

777  Authority       citation       re' 
■vised 4556 

777.6  (e)(4)  amended 4556 

778  Authority  citation  re- 
vised  8 

Authority  citation  revised 4555 

778.2    (a)  introductory  text  and 

(2)  amended 4556 

778.7  (c)(1)    introductory    text 

and  (d)(3)(i)  amended 4557 

(a)(1)  revised;  (a)(2)  removed; 
(a)(3)  redesignated  as 
(a)(2) 4564 

778.8  (a)(2)  amended 4556 

(a)(1)    introductory,    (i),    (ii), 

(2),  (4),  (5)(iv)(A)  introduc- 
tory text,  (5)(v).  (c)(1), 
(d)(3)(iii),  (viii),  (xi)  and  (4) 

amended 4557 

Heading,  (a)(3)  and  (d)(3)(xii) 
revised 4564 

778.9  (c)  amended...... 4557 

778  Supplement  No.  5  amend- 
ed  - 8 

Supplement  No.  2  amended 4564 

779  Authority  citation  re- 
vised  4555 

779.1  Heading  amended;  (a)  re- 
vised; (d)  added 4564 

779.2  Introductory  text  repub- 
lished in  part;  footnotes  7 

and  8  revised 4564 

779.3  Note  revised;  OMB 
number 4564 

779.4  (b),  (e)  and  (f )  revised;  (c) 
and  (d)  removed;  (g),  (h)  and 
(i)  removed;  (j)  redesignated 
as(g) 4564 

779.5  (a)(2)  and  (e)(2)  revised; 
(b)  and  (e)(l)(vii)  amended; 
(e)(3)  removed 4566 

779.8  (a)(3)  amended;  (b)(2)  re- 
moved; (b)(3)  and  (4)  redes- 
ignated as  (b)(2)  and  (3); 
new  (b)(2)  introductory  text, 

(i)  and  (3)  revised 4566 

779.9  Introductory  text  amend- 
ed  4567 

779  Supplement  No.  2  amend- 
ed  4567 
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Page 
Supplement  No.  1,  Category  2 

amended  (ECCN  2B85F) 4572 

Supplement  No.  1,  Category  3 

amended  (ECCN  3A93F) 4573 

Supplement  No.  1,  Category  9 

amended  (ECCN  9A91F) 4573 

799.2    Supplement         No.         1 

amended 4556,  4573 

Chapter  XII— United  States  Travel 
and  Tourism  Administration,  De- 
partment of  Commerce  (Ports 
1200—1299) 

1201    Removed 4156 

Title  15 — Proposed  Rules: 

200-299  (Ch.  II)    10620,  18121 

303    ; 384 

900-999  (Ch.  IX)  .....8964.  14524 

1150  2065 

TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade 
Commission  (Parts  0 — 999) 

4.7  (c)(3)  revised 10805 

4.8  Revised 10806 

4.9  (a)  introductory  text  redes- 
ignated as  (a)(3)  and  amend- 
ed; (a)(2)  revised;  (a)(4) 
added : 10805 

4.10  (a)(5)  revised;  (a)(ll) 
added 10807 

4.11  (a)(l)(i)(C).  (D).  (E), 
(iii)(A).  (B),  (C),  (iv)(A),  (B). 
(C),  (2)(i)(A)  and  (ii)(B)  re- 
vised; (d)  amended 10807 

4.13    (e),  (f),  (h),  (i)(l),  (j)  and 

(k)  revised 10808 

305    Energy  efficiency  ranges 11680 

305.9    (a)  revised 6072 

600    Appendix  amended 4935 

Title  16 — Proposed  Rules:  ' 

1205  3147 

1211  9395 

1303  18418 

1500  7686 


„  Page 

Supplement  No.  3  and  No.  4 

removed 4567 

782.2    Heading    revised;    (a)(1) 

amended 9 

785    Authority      citation      re- 
vised  8 

Authority  citation  revised 4555 

785.1  (a)  amended 4557 

Heading  amended 11577 

785.2  Heading  and  (c)  revised 4567 

Heading  revised;  (a)(1)  amend- 
ed; (d)  added 11577 

785.4    Heading,  (a),  (d)  and  (e) 

revised;  (g)(l)(ii)  amended 4567 

785.6  (b)  amended , 4556 

(a)  revised 4571 

785.7  (c)  amended 4557 

(d)  amended 4571 

785  Supplement     No.      1     re- 
moved  4571 

786  Authority       citation       re- 
vised  4555 

786.3  (i)(2)(i),    (j)(l)    and    (2) 
amended ..4556 

(o)  amended ..4557 

786.6  (a)(l)(ii)    and    (c)(2)    re- 
vised  4571 

786.7  Introductory  text,  (e)(1) 
.  introductory  text  and  (2)  in- 
troductory text  amended 4556 

(a),  (b),  introductory  text, 
(c)(1)  introductory  text. 
(e)(1)  introductory  text,  (2) 
introductory  text  and  (3)  in- 
troductory text  amended 4557 

786.9    (d)  amended 4557 

787.14    (a)(1)  and  (2)  amended 4557 

790  Authority       citation       re- 
vised  4555 

790.1    (b)(l)(i)  amended 4556 

790.6    Amended 4556,  4572 

791  Authority      citation  .    re- 
vised  4555 

791.1    (d)  amended 4556 

799    Authority      citation      re- 
vised  4555 

799.1    (d)(l)(i)  revised 4572 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C60C, 
1D60C,  1E60C,  1E61B, 
1E70E) 4572 
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TITLE  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I — Commodity  Futures 
Trading  Commission  (Parts  1 — 199) 


Page 

1    Fee  schedule 1372 

30    Appendix  B  amended.' 10988 

140.97    Added... 12874 

Chapter  II — Securities  and  Exchange 
Commission  (Ports  200 — 399) 

202    Authority       citation       re- 
vised  18216 

202.3    (a)  amended 18216 

230    Authority      citation      re- 
vised  18043,  18216 

230.174    (g)  added 18043 

230.419    Added 18043 

230.499    Revised 18216 

239.62  Revised 18216 

239.63  Revised 18218 

239.64  Revised 18218 

240    Authority      citation      re- 
vised  18218 

240.3a51-l    Added 18032 

240.12b-37    Revised 18218 

240.13f-2(T)    Revised 18227 

240.15g-l    Added 18032 

240.15g-2    Added 18033 

240.15g-3    Added 18033 

240.15g-4    Added 18034 

24fl.l5g-5    Added 18034 

240.15g-6    Added 18034 

240.15g-7    Added .-. 18045 

240.15g-100    Added .-. 18035 

249.244    Revised 18219 

249.445  Revised 18219 

249.446  Revised 18219 

250.111    Revised 18232 

259.602  Revised 18219 

259.603  Revised 18219 

260    Authority       citation       re- 
vised  18220 

260.0-12    Revised 18220 

269    Authority       citation       re- 
vised  18221 

269.6  Revised 18220 

269.7  Revised 18220 

269.8  Revised 18220 

270.0-11    Revised 18228 

274.401  Revised 18221 

274.402  Revised 18221 

274.403  Revised 18221 


Page 

Title  M— Proposed  Rules: 

200—399  (Ch.  II)  „ 18421 

240  18046 

150  12766 


TITLE  18— CONSERVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapter  I — Federal  Energy  Regula- 
tory Commission,  Department  of 
Energy  (Parts  1—399) 

101     13064 

271  Authority  citation  re- 
vised  13018 

271.703    (c)(2)(i)(B)  revised 13018 

284.1    (a)  revised;  (c)  added 13315 

284.8  (a)(1)  and  (d)  revised: 
(a)(4)  and  (b)(2)  through  (50 
added;  (b)  amended 13315 

284.9  (a)(1)  revised;  (b)  amend- 
ed; (b)(2)  through  (5) 
added 13315 

284.12    Amended 13315 

284.14    Added ; 13315 

284.106  (a)  introductory  text, 
(c)  introductory  text  and  (d) 
introductory  text  amended; 

(g)  added 13317 

284.126    (g)  added 13317 

284.221    (d)  revised 13317 

284.223    (d)(1)  introductory 

text,   (3)   introductory   text 
and    (4)    introductory    text 

amended;  (d)(5)  added 13318 

284.241—284.243     (Subpart     H) 

Added 13318 

284.281—284.288     (Subpart     J) 

Added 13318 

381    Authority  citation  revised  ...15225 

381.201  Amended 15225 

381.202  Amended 15225 

381.203  Amended 15225 

381.204  (a)  and  (b)  amended 15225 

381.205  (a)(1).  (2),  (3),  (4)  and 
(b)(1),  (2),  (3)  and  (4) 
amended 15225 

381.207  (b)  amended 15225 

381.208  (a)  amended 15225 

381.209  (b)  amended 15225 

381.301  Amended 15225 

381.302  (a)  amended 15225 
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TITLE  18  Chapter  I— Con.  Page 

381.303    (a)  amended 15225 

381.305    (a)  amended 15226 

381.401    Amended ; 15226 

381.403  Amended 15226 

381.404  Amended 15226 

381.502  (c)(2)(i),    (ii),    (d)(2)(i), 

(ii),  (e)(2)(i),    (ii),    (f)(2)(i) 

and  (ii)  amended 15226 

381.505    (a)  amended 15226 

381.507  Amended 15226 

381.508  Amended 15226 

381.509  Amended 15226 

381.510  Amended 15226 

381.601    Amended 15226 

Title  18 — Proposed  Rules: 

1-399  (Ch.  I)     17867 

101    13064 

154    13673 

157    13673 

201    13673 

284    13673 

TITLE  19— CUSTOMS  DUTIES 

Chapter     I — United     States     Customs 
-.  Service,   Department  of  the  Treas- 
ury (Parts  1—199) 

4.93    (b)(1)  and  (2)  Amended 13019 

101.3    (b)  amended 15013 

141.102    Heading  revised 10989 

151.12    Removed 10989 

TITLE  20— EMPLOYEES'  BENEFITS 

Chapter  I— Office  of  Workers'  Com- 
pensation Programs,  Department 
of  Labor  (Parts  1—199) 

10.304    (b)  revised 15227 

Chapter  V — Employment  and  Train- 
ing Administration,  Department  of 
Labor(Parts  600     699) 

655.0  Regulations  at  56  FR 
24667  and  57  FR  183  effec- 
tive date  extended  through 
6-30-92 10989 

655.000  Regulations  at  56  FR 
24667  and  57  FR  183  effec- 
tive date  extended  through 
6-30-92 10989 


Page 

655.500—655.550  (Subpart  F) 
Regulations  at  56  FR  24654, 
56  FR  24667  and  57  FR  183 
effective  date  extended 
through  6-30-92 10989 

655.600  655.675  (Subpart  G) 
Regulations  at  56  FR  24654, 
56  FR  24667  and  57  FR  183 
extended  through  6-30-92 10989 

Title  20 — Proposed  Rules: 
60    14803 

TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis- 
tration, Department  of  Health  and 
Human  Services  (Parts  1—1299) 

2.125    (h)(2)   introductory   text 

revised 17980 

5.20    (f)    redesignated    as    (g); 

new  (f)  added 12875 

5.80    (c)(1)  and  (2)(i)  amended....  17980 

10.30    (e)(2)    introductory    text 

amended;  (e)(4)  added 17980 

10.45  (d)  introductory  text  re- 
vised  17980 

14.100    (c)(15)  heading  and  (ii) 

revised i  14350 

81.1    Regulation  at  57  FR  10616 

effective  date  corrected 11797 

172.225    Revised 12711 

172.270    Added 12711 

176.170  Regulation  at  57  FR 
10616  effective  date  correct- 
ed  11797 

177.1520  Regulation  at  57  FR 
10616  effective  date  correct- 
ed  11797 

178.1010    (b)(39)     and     (c)(34) 

added 11682 

178.2010    (b)    table    amended...  10992, 

18081 

178.3690    (a)      revised;      (b)(1) 

amended 18082 

184.1505  Regulation  at  57  FR 
10616  effective  date  correct- 
ed  11797 

310.305    (a)       revised;       (b)(2), 

(c)(4)  and  (d)(1)  amended 17980 

I  312.34    (a)  amended 13248 

312.35    (a)  amended 13249 
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312.42    (b)(3JCiii)        and        (4) 

added..... 13249 

312.44    (bKlKxi)  added; 

(b)(2)(i)  revised 13249 

314.1    (a)(1)  and  (2)  amended 17981 

314.3    (b)  revised 17981 

314.50  (a)(2)  and  (c)(1)  amend- 
ed; (g)(3)  added 17982 

314.54  Added 17982 

314.55  Removed 17983 

314.56  Removed 17983 

314.60    Existing  text  desiganted 

as    (a)    and    amended;    (b) 
added 17983 

314.70  (e)  added 17983 

314.71  (b)  amended 17983 

314.80  (a),  (c)(l)(ii)  and  (d)(1) 
amended;  (b)  revised 17983 

314.81  (b)(3)(iii)  added 17983 

314.92—314.99       (Subpart       C) 

Added 17983 

314.100-314.170      (Subpart      C) 

Redesignated  as  subpart  D 17983 

Heading  revised 17987 

314.100  Revised 17987 

314.101  Revised 17987 

314.102  Revised 17988 

314.103  (a)  revised;  (b)  and 
(c)(2)  amended 17989 

314.104  Revised :: 17989 

314.105  Revised 17989 

314.110    Revised 17989 

314.120    Revised 17990 

314.122    Added 17990 

314.125  Heading,  (a)  introduc- 
tory text,  (b)  introductory 
text.  (7),  (9),  (10),  (12),  (14), 

(15),   (16)  and  (17)  revised; 

(b)(18)  added 17991 

314.127    Added 17991 

314.150  Revised 17993 

314.151  Added 17994 

314.152  Revised 17994 

314.153  Added 17995 

314.160  Revised 17995 

314.161  Added 17995 

314.162  Added 17996 

314.200—314.235     (Subpart     D) 

Redesignated  as  subpart  E 17983 

314.200  (a)  introductory  text, 
(b)(1)    and    (c)(3)    revised; 

(c)(1)  and  (g)(1)  amended 17996 

314.300  (Subpart  E)  Redesig- 
nated as  subpart  F 17983 

314.410—314.445     (Subpart     F) 

Redesignated  as  subpart  G.....  17983 


Page 

314.430  Heading,  (a)  through 
(d),  (e)  introductory  text, 
(f)(5),  (6)  and  (g)  introducto- 
ry text  revised 17996 

314.440  Heading,  (a)  introduc- 
tory text,  (1)  and  (2)  re- 
vised  17997 

320.1    (a)  and  (e)  revised 17997 

320.21—320.32       (Subpart       B) 

Heading  revised 17998 

320.21  Revised 17998 

320.22  Revised 17998 

320.23  Revised 17999 

320.24  Revised 17999 

320.30  Revised....... 18000 

320.31  Revised 18000 

320.32  Redesignated  as  320.38; 
new  320.32  redesignated 
from  320.51  and  revised 18000 

320.33  Redesignated  from 
320.52;  heading  and  intro- 
ductory text  revised 18001 

320.34  Redesignated  from 
320.55 18001 

320.35  Redesignated  from 
320.56 18001 

320.36  Redesignated  from 
320.62 18001 

320.38    Redesignated  from 

320.32 18000 

320.50  Removed 18000 

320.51  Redesignated  as 
320.32 18000 

320.52  Redesignated  as 
320.33 18001 

320.53  Removed 18001 

320.54  Removed 18001 

320.55  Redesignated  as 
320.34 18001 

320.56  Redesignated  as 
320.35 18001 

320.57  Removed 18001 

320.58  Removed 18001 

320.59  Removed 18001 

320.60  Removed 18001 

320.61  Removed 18001 

320.62  Redesignated  as 
320.36 18001 

433.1    (d)(2)  amended 18001 

510.600    (c)(1)     table     and     (2) 

table  amended 11683.  12711 

522.2471    Added 12712 

546.180d    (c)(6)(iv)(d)(3) 

amended 12711 

556.735    Added 12712 
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TITLE  21   Chapter  I— Con.  Page 

558.15    (g)(1)  table  and  (2)  table 

corrected 14639 

558.55    (d)(2)    table    corrected; 

CFR  correction 12712 

558.335    (f)(3)(ii)(a)         revised; 

(f)(3)(ix)  added 11683 

606.60    (c)  amended 11263 

(c)  corrected 12862 

807.3  (n)  through  (q)  added;  in- 
terim  18066 

807.87  (h)  redesignated  as  (k); 
new  (h),  (i)  and  (j)  added;  in- 
terim  18066 

807.92  Added;  interim 18066 

807.93  Added;  interim 18067 

807.94  Added;  ipterim 18067 

807.95  (c)(3)  removed;  (d)  re- 
designated as  (e);  new  (d) 
added;  interim 18067 

812  Extension  of  applicabil- 
ity  12875 

Title  21 — Proposed  Rules: 

5..' 11277 

20 

20 11277 

100 11277 

101 11277 

101    12773 

105    11277 

130    11277 

314 13234 

601    13234 

821 ; : 12376 

1301 .7. 15037 

1304    15037 

1308 11447 

TITLE  22— FOREIGN  RELATIONS 

Chapter  I — Department  of  State 
(Parts  1  —  199) 

121    Revised 15230 

Title  22 — Proposed  Rules: 

43    15266 

121     12774,  14671 

1101     14674 


TITLE  23— HIGHWAYS 

Chapter  I — Federal  Highway  Admin- 
istration, Department  of  Transpor- 
tation (Parts  1—999) 

Page 

771.135  (n)(i),  (ii)  and  (iii)  re- 
designated as  (n)(i),  (2)  and 
(3) 

Title  23 — Proposed  Rules: 
1-999  (Ch.  I)     17868 

TITLE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

Subtitle  A — Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development  (Parts  0 — 99) 

50    Authority  citation  revised 12036 

50.20    (n)  revised;  interim 12036 

70    Added;  interim 14756 

0—99  (Subtitle  A)    Appendix  A 

amended;  interim 14758 

Chapter  I — Office  of  Assistant  Secre- 
tary for  Equal  Opportunity,  De- 
partment of  Housing  and  Urban 
Development  (Parts  100 — 199) 

103  Authority  citation  re- 
vised  18398 

103.400  (a)(1)  and  (2)(ii)  re- 
vised  18398 

Chapter  II — Office  of  Assistant  Sec- 
retary for  Housing-Federal  Hous- 
ing Commissioner,  Department  of 
Housing  and  Urban  Development 
(Parts  200—299) 

201    High-cost  limits 12715 

203    High-cost  limits 12715 

203  Authority  citation  re- 
vised  15211 

203.18    (c)  revised 15211 

203.259    (a)  revised 15211 

203.270    (c)  revised 15211 

203.284  Undesignated  center 
heading  and  section  re- 
vised  15211 

204  Authority  citation  re- 
vised  15212 


«^         APRIL  1992 
CHANGES  APRIL  1,  1992  THROUGH  APRIL  30,  1992 


41 


Page 

204.260    Revised 15212 

204.270—204.275    Undesignated 

center  heading  revised 15212 

204.271    (a)  revised 15212 

204.276  Undesignated  center 
heading  and  section  re- 
vised  „ 15213 

219    Authority      citation       re- 

-  vised „ 12036 

219.325  (b)  introductory  text 
and  (3)  introductory  text  re- 
vised; (b)(5)  added;  interim 12036 

221  Authority  citation  re- 
vised  „ 12036 

221.524    (e)  revised;  interim 12036 

221.538  (b)(2)  revised;  inter- 
im  14758 

231.8    (b)(2)  revised;  interim 14758 

232.70    Revised;  interim 14758 

232.73    Revised;  Interim 14758 

234    High-cost  limits 12715 

236  Authority  citation  re- 
vised  12036 

236.55    (b)  revised;  interim 12036 

236.60    Revised;  interim 12036 

241  Authority  citation  re- 
vised  12036 

241.166    Added;  interim 12036 

241.251    (a)    heading    and    (c) 

added;  interim. 12037 

241.1000—241.1120   (Subpart   E) 

Revised;  interim 12037 

241.1200—241.1250   (Subpart   F) 

Revised;  interim 12040 

242.67    (b)  revised;  interim 14758 

248  Authority  citation  re- 
vised  12041 

248.1—248.7  (Subpart  A);  inter- 
im  12041 

248.101-248.183     (Subpart     B) 

Added;  interim 12042 

248.201—248.261  (Subpart  B) 
Redesignated  as  subpart  C; 

interim 12041 

Heading  revised;  interim 12060 

248.213  (b)(9)  redesignated  as 
(b)(10);  new  (b)(9)  added;  in- 
terim  12060 

248.221  (c)  and  (d)  added;  in- 
terim  12060 

248.233  (f )  added;  interim 12060 

248.234  (c)  redesignated  as  (d); 

new  (c)  added;  interim 12060 

248.235  Removed;  interim 12060 

248.300—248.319     (Subpart     D) 

Added;  interim 12060 


Chapter  V — Office  of  Assistant  Sec- 
retary for  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development 
(Parts  500—599) 

Page 

570.496    (c)  revised;  interim 14759 

570.603    Revised;  interim 14759 

571    Revised;  interim 11837 

576.51    (b)(2)(i)  corrected 11430 

Chapter  VII— Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development  (Section  8  Housing 
Assistance  Programs  and  Public 
odn  Indian  Housing  Programs 
(Parts  700—799) 

750.3    Regulation     at     56     FR 

27111  corrected 11263 

750.5    Regulation     at     56     PR 

27111  corrected 11263 

Chapter  VIII— Office  of  the  Assistant 
Secretary  for  Housing — Federal 
Housing  Commissioner,  Department 
of  Housing  and  Urban  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Ports 
800—899) 

880.210  (d)  revised;  interim 14759 

881.210  (d)  revised;  interim 14759 

882.407  (c)(6)  revised;  interim....  14759 

882.713  (c)(7)  revised;  interim....  14759 

882.804  (c)(1)  revised;  interim....  14760 

883.312  (d)  revised;  interim 14760 

884.113  (d)  revised;  interim 14760 

884.207  (b)(5)     revised;     inter- 
im  14760 

885.740    (d)(l)(i)    and    (ii)    re- 
vised; interim 14760 

886.313  (c)(2)  revised;  interim....  14760 

889.265    (d)  revised;  interim 14760 

890.260    (d)(1)  and  (2)  revised; 

interim 14761 
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TITLE  24 

Chapter  IX — Office  of  Assistant  for 
Public  and  Indian  Housing,  Depart- 
ment of  Housing  and  Urban  Devel- 
opment (Parts  900—999) 

Page 

905.120    (c)(1)  and  (2)  revised; 

interim 14761 

905.639    (c)  correctly  revised 15014 

941.208    (d)  revised;  interim 14761 

961.40    (a)(2)  introductory  text 
revised;  (a)(2)(iii)  added; 

interim 14761 

968.110    (e)(1).   (2)   and   (f)   re- 
vised; interim 14761 

Title  24 — Proposed  Rules: 

50  13592 

55  ....: 13592 

200  13592 

203  13592 

204  13592 

812  12686 

882 12686 

887  12686 

888  18684 

912  12686 

990  11448 

TITLE  25— INDIANS 

Chapter  I — Bureau  of  Indian  Affairs, 
Department  of  the  Interior  (Parts 
1—299) 

502    Added 12392 


TITLE  26— INTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury  (Parts 
1—702) 

1  Authority  citation  amend- 
ed...10994,     12210,     12419,     13022, 

14795,  15241 

1.61-3    (a)  amended 12419 

1.103-18  (a),  (c)(2)(B),  (d), 
(f)(2)(i),  (ii),  (g)(3)(ii),  and, 
(3)(iv)     corrected;     (k)(2)(i) 

correctly  designated 13027 

(l)(2)(i)   corrected;   (1)(3)   cor- 
rectly added.. 13028 


Page 

1.150-1    (g)  corrected;  (h)(1) 

correctly  designated 13028 

1.263(a)-l    (b)  amended 12419 

1.263A-1T    (a)(5)(i)  revised 12419 

1.382-2T    (h)(4)(x)(J)  added 12210 

1.382-3    (e)  and  (o)  added 12210 

1.446-1    (c)(l)(ii)  revised 12419 

1.451-3    (a)(8)  added 12420 

1.461-0    Added 12420 

1.461-1    (a)(2)  and  (3)  revised 12420 

1.461-2  Heading  and  (g)  re- 
vised; (f)  and  (h)  removed 12421 

i.461-3T    Redesignated  as 

1.461-7T 12421 

1.461-4    Added 12421 

1.461-5    Added 12427 

1.461-6    Added 12428 

1.461-7T    Redesignated       from 

1.461-3T 12421 

1.461(h)-4T    Removed 12421 

1.597-8T    Added 14795 

1.704-1  (b)(2)(ii)(d)(6)  correct- 
ed; (b)(2)(iv)(r)  amended 11430 

1.704-2  (f)(3).  (h)(1),  (4), 
(l)(l)(ii)  and  (m)  Example  4 

corrected 11430 

1.861-10    Added 13022 

1.871-2    (c)  added 15241 

1.871-9    Amended 15241 

1.904(b)-3    (f )  amended 15241 

1.953-2    (d)  amended 15241 

1.1291-OT  Revised  (tempo- 
rary)  10994 

1.1291-9T    Added  (temporary)....  10994 
1.1291-lOT    (b)(2).        (d)(2)(vii) 
and  (e)  revised;  (b)(4)  and 

(f )  added  (temporary) 10996 

1.1295-lT  Removed  (tempo- 
rary)  A 10996 

1.1303-1    (b)  amended 15241 

1.1441-5    (d)  amended 15241 

1.6013-6    (a)(2)(ii)  amended 15241 

25.2701-1  (b)(2)(i)(C)  introduc- 
tory text.  (2),  (ii)  introducto- 
ry text.  (E).  (c)(3)  and  (4) 

corrected 11264 

25.2701-3  (b)(1)  and  (2)  cor- 
rectly added;  (b)(3). 
(4)(ii)(A),  (iv),  (5)(i),  (d)  Ex- 
ample 1,  Example  2,  Exam- 
ple 4  and  Example  5  correct- 
ed  11265 

25.2702-5  (c)(8)(ii)(C)(2)(t)  and 
(ii)         correctly  added;. 
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Page    I 

(c)(8)(ii)(3)  corrected; 

(c)(8)(ii)(2Xiu)  removed 11265 

25.2704-2    (b)  corrected 11265 

25.2704-3    Corrected 11265 

31  Authority  citation  amend- 
ed  13031.  15241 

31.3121(b)(19)-l  (a)(1)  amend- 
ed  15241 

31.3306(c)(18)-l  (a)(1)  amend- 
ed  15241 

31.3402(h(l)-l    OMB  number....  15241 

31.3406-0    Added 13031 

31.3406(d)-5    Added 13031 

35a  Authority  citation  amend- 
ed  13055 

35a.3406-l    Removed 13035 

301  Authority  citation  amend- 
ed  15017,  15241 

301.6402-6    Added 13038 

301.6501(0-1    (e)(3)  corrected 11265 

301.6724-1  (f)(l)(ii),  (3),  (g) 
and  (h)(2)(i)  amended;  (f)(2) 

revised 13035 

301.7514-1  (a)(2)(ii)  and  (5)(ii) 
amended;  {a)(2)(iii) -through 
(vi)  and  (7)  added;  (a)(3)  and 

(6)  revised 15015 

301.7624-1  Redesignated  from 
30 1.7624- IT;  heading 

amended 15017 

301.7624-lT    Redesignated      as 

301.7624-1 15017 


Page 

301.7701-10    Amended 15241 

301.7701(b)-0    Added 15241 

301.7701(b)-l    Added 15242 

301.7701(b)-2    Added 15244 

301.7701(b)-3    Added 15245 

301.7701(b)-4    Added 15247 

301.7701(b)-5    Added 15250 

301.7701(b)-6    Added 15250 

301.7701(b)-7    Added 15251 

301.7701(b)-8    Added 15252 

301.7701(b)-9    Added 15253 

602.101    (c)       table       amended 

(OMB      numbers)...10996,      11266. 
12211,  13035,  15253 

Title  26 — Proposed  Rules: 

1...11024,  12244,  13066,  13676,  13680, 

14369,  14371,  14803,  14804, 

15038 

21-699  (Ch.  I) 11277 

40  13067 

49  13067 

301 14804,  15272 

602  11024 

TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Title  27 — Proposed  Rules: 
9^ 14681 


Ch 

J 

<■ 

0.15 

0.45 

0.55 

0.63 

0.89i 

0.101 

1 

0.16 

1 

0.17 
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TITLE  28— JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Ports  0—199) 


Page 

0.15    (e)(2)  revised 30693 

0.45    (1)  added 56578 

0.55    (u)  added 55235 

0.63    Revised 16« 

0.89a    (a)  revised 64192 

0.100—0.104  (Subpart  R)  Ap- 
pendix amended 7877 

0.160-0.172  (Subpart  Y)  Ap- 
pendix amended 6198 

0.172    Revised 48734 

2.19  (c)  introductory  text 
amended;  (c)(1),  (2)  and  (3) 
revised;  (c)(4)  and  conclud- 
ing text  added 30868 

2.20  Guidelines  amended.. .30869, 

30870 

2.40    (a)(12)  amended 30871 

(1)  added 30873 

2.67    Added 51176 

14    Appendix  amended 13320 

16.71  Revised 58305 

16.72  Revised 58305 

16.75    Added M63 

(c)  and  (d)  added ., W63 

16.81  (c),  (d)  and  (e)  redesig- 
nated as  (g),  (c)  and  (d);  new 

(e)  and  (f)  added 58306 

16.101    (o)  redesignated  as  (g); 

new  (o)  and  (p)  added 3284 

35  Added 35716 

36  Added 35592 

44.101    (a)(7)  and  (c)  revised 40249 

44.200  (a)  revised 40249 

44.201  Removed 40249 

44.301  (d)(2)  revised 40249 

44.303  (b),  (c)  and  (d)  revised; 

(e)  added 40249 

50    Authority  citation  revised 32237 

50.9    (e)(4)      amended;      (e)(5) 

added 32327 

51.20  Existing  text  designated 
as     (a);     (b)     through     (e) 

added 51836 

51.28  (a)(4).  (5),  (d)(7)  and 
(g)(2)  added;  (g)  redesignat- 
ed as  (g)(1) 51836 

51.50  (a)  revised;  (d)  amend- 
ed  51837 


Page 

64.2  (d)(6),  (7).  (u)  and  (v) 
amended;  (d)(8),  (w)  and  (x) 
added 32328 

68    Authority  citation  revised 50052 

68.1  Revised;  interim 50053 

68.2  (d),  (f),  (1)  and  (n) 
through  (r)  revised;  inter- 
im  50053 

68.4  Redesignated  as  68.5;  new 

68.4  added;  interim 50053 

68.5  Redesignated  as  68.6;  new 

68.5  redesignated  from  68.4; 
interim 50053 

(b)  revised;  interim 50054 

68.6  Redesignated  as  68.7;  new 

68.6  redesignated  from  68.5; 
interim 50053 

(a)  revised;  interim 50054 

68.7  Redesignated  as  68.8;  new 

68.7  redesignated  from  68.6; 
interim 50053 

(a),  (b)  introductory  text,  (5), 
(c)  and  (d)  revised;  (e) 
added;  interim 50054 

68.8  Redesignated  as  68.9;  new 

68.8  redesignated  from  68.7; 
interim 50053 

(c)  introductory  text  and  (2) 
revised;  interim 50054 

68.9  Redesignated  as  68.11; 
new  68.9  redesignated  from 
68.8;  interim 50053 

68.10  Redesignated  as  68.12;  in- 
terim  50053 

Added;  interim •••■  50054 

68.11  Redesignated  as  68.13; 
new  68.11  redesignated  from 

68.9;  interim 50053 

68.12  Redesignated  as  68.14; 
new  68.12  redesignated  from 
68.10;  interim 50053 

68.13  Redesignated  as  68.15; 
new  68.13  redesignated  from 
68.11;  interim 50053 

68.14  Redesignated  as  68.16; 
new  68.14  redesignated  from 
68.12;  interim 50053 

(a)(1)  revised;  interim 50054 

68.15  Redesignated  as  68.17; 
new  68.15  redesigpated  from 
68.13;  interim 50053 

Revised;  interim 50054 

68.16  Redesignated  as  68.18; 
new  68.16  redesignated  from 
68.14;  interim 50053 


Note  1:  Seldfac*  pag*  numbers  indical*  1997  changes. 
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TITLE  28  Chapter  I— Con. 

68.1?  Redesignated  as  68.19; 
new  68.17  redesignated  from 
68.15;  interim 

68.18  Redesignated  as  68.20; 
new  68.18  redesignated  from 
68.16;  interim 

68.19  Redesignated  as  68.21; 
new  68.19  redesignated  from 
68.17;  interim 

68.20  Redesignated  as  68.22; 
new  68.20  redesignated  from 
68.18  interim 

68.21  Redesignated  as  68.23; 
new  68.21  redesignated  from 
68.19;  interim 

68.22  Redesignated  as  68.24; 
new  68.22  redesignated  from 
68.20;  interim 

68.23  Redesignated  as  68.25; 
new  68.23  redesignated  from 
68.21;  interim...; 

(a)  and  (c)  revised;  interim , 

68.24  Redesignated  as  68.26; 
new  68.24  redesignated  from 
68.22;  interim 

68.25  Redesignated  as  68.27; 
new  68.25  redesignated  from 
68.23;  interim 

Revised;  interim 

68.26  Redesignated  as  68.28; 
new  68.26  redesignated  from 
68.24;  interim 

68.27  Redesignated  as  68.29; 
new  68.27  redesignated  from 
68.25;  interim 

68.28  Redesignated  as  68.30; 
new  68.28  redesignated  from 
68.26;  interim 

(a)  revised;  interim 

68.29  Redesignated  as  68.31; 
new  68.29  redesignated  from 
68.27;  interim.. ..^^^^ 

68.30  Redesignate  as  68.32; 
new  68.30  redesignated  from 
68.28;  interim 

68.31  Redesignated  as  68.33; 
new  68.31  redesignated  from 
68.29;  interim 

68.32  Redesignated  as  68.34; 
new  68.32  redesignated  from 
68.30;  interim 

68.33  Redesignated  as  68.35; 
new  68.33  redesignated  from 
68.31;  interim 


Page 
50053 
50053 
50053 
50053 
50053 
50053 


50053 
50054 


50053 


50053 
50055 


50053 


50053 


50053 
50055 


50053 
50053 
50053 
50053 
50053 


Page 

(a)  heading  and  (b')(5)  revised; 
interim 50055 

68.34  Redesignated  as  68.36; 
new  68.34  redesignated  from 
68.32;  interim 50053 

68.35  Redesignated  as  68.37; 
new  68.35  redesignated  from 
68.33;  interim 50053 

68.36  Redesignated  as  68.38; 
new  68.36  redesignated  from 
68.34;  interim 50053 

68.37  Redesignated  as  68.39; 
new  68.37  redesignated  from 
68.35;  interim 50053 

(b)  revised;  interim 50056 

68.38  Redesignated  as  68.40; 
new  68.38  redesignated  from 
68.36;  interim 50053 

(a)  revised;  interim 50056 

68.39  Redesignated  as  68.41; 
new  68.39  redesignated  from 
68.37;  interim 50053 

68.40  Redesignated  as  68.42; 
new  68.40  redesignated  from 
68.38;  interim 50053 

68.41  Redesignated  as  68.43; 
new  68.41  redesignated  from 
68.39;  interim 50053 

68.42  Redesignated  as  68.44; 
new  68.42  redesignated  from 
68.40;  interim 50053 

68.43  Redesignated  as  68.45; 
new  68.43  redesignated  from 
68.41;  interim 50053 

68.44  Redesignated  as  68.46; 
new  68.44  redesignated  from 
68.42;  interim 50053 

68.45  Redesignated  as  68.47; 
new  68.45  redesignated  from 
68.43;  interim 50053 

68.46  Redesignated  as  68.48; 
new  68.46  redesignated  from 
68.44;  interim 50053 

68.47  Redesignated  as  68.49; 
new  68.47  redesignated  from 
68.45;  interim 50053 

68.48  Redesignated  as  68.50; 
new  68.48  redesignated  from 
68.46;  interim 50053 

68.49  Redesignated  as  68.51; 
new  68.49  redesignated  from 
68.47;  interim 50053 

68.50  Redesignated  as  68.52; 
new  68.50  redesignated  from 
68.48;  interim 50053 
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APRIL  1992 
CHANGES  JULY  1,  1991  THROUGH  APRIL  30,  1992 


47 


68.51  Redesignated  as  68.53; 
new  68.51  redesignated  from 
68.49;  interim 

68.52  Redesignated  as  68.54; 
new  68.52  redesignated  from 
68.50;  interim 

(c)  revised;  interim 

68.53  Redesignated  from  68.51; 
interim 

Revised 

(a)  technical  correction 

68.54  Redesignated  from  68.52; 
interim 

Revised 

75    Added 

79    Added 


Page 


50053 


50053 
50056 

50053 
50057 
64545 

50053 
50058 
.15021 
.12435 


Chapter  V — Bureau  of  Prisons, 
Department  of  Justice  (500 — 599) 

500  Authority  citation  re- 
vised  31530 

500.1  (a)  and  (c)  amended 31530 

503  Authority  citation  re- 
vised  31531 

503.2  (b)(7)  added 31531 

503.4    (e)  removed 31531 

503.6  (a)(7)  through  (9)  redes- 
ignated   as    (a)(8)    through 

(10);  new  (a)(7)  added;  new 
(a)(10)  amended;  (c)  and  (d) 
revised 31531 

524  Authority  citation  re- 
vised  _ 30676 

524.10—524.16  (Subpart  B)  Re- 
vised  „ 30676 

541  Authority  citation  re- 
vised  31530 

541.22  (a)(6)(iii)  corrected 31530 

541.62    (c)  amended 31530 

542  Authority  citation  re- 
vised  58634 

542.11    (a)(2)    amended;    (a)(4) 

revised 58634 

544.70—544.76       (Subpart       H) 

Correctly  revised 9211 

545  Authority  citation  correct- 
ly revised :..31530 

545.23  (a)  corrected 31530 

545.24  (e)  corrected 31531 

546  Removed 31531 

Title  28 — Proposed  Rules: 

11    i 49729 

16  4. 48469.  50833 

„. 3974 


Page 

23  6691 

32  50160 

37  14630 

50 r. 862 

65  1439 

75  29914 

76  45907 

80  V 862 

TITLE  29— LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Parts  0—99) 

6.2    (c)  amended 54708 

18.3    (a)  amended 54708 

40  Removed ^ 54786 

41  Removed .". 54786 

92    Removed 46116 

96    Authority  citation  revised 50784 

96.202    Amended 50784 

96    Appendix  C  added 50784 

Chapter  I — National  Labor  Relations 
Board  (Ports  100—199) 

102.42    Revised 49142 

102.46    Revised 49142 

102.48    (d)(2)  revised 49143 

102.65    (e)(2)  correctly  revised 61373 

(e)(2)  correctly  revised 12876 

102.67    (k)(3)  revised. 49143 

102.69    (j)(3)  revised 49144 

102.90    Revised 49144 

102.111    Revised , 49144 

(a)  and  (b)  revised..^ 4157 

Regulation  at  57  FR  4157  cor- 
rected  9977 

102.114  Heading  revised;  (b) 
through  (e)  redesignated  as 
(c)    through    (f);    new    (n) 

added;  new  (c)  republished 50821 

Corrected 54539 

102    Appendix  A  added 4158 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor  (Ports 
500—899) 

500  Authority  citation  re- 
vised  30327.54787 

500.20    (b)  amended 54709 

500.121  (a)  and  (b)  revised 3905 

500.122  (b)  revised 30327 

500.170    Revised 54787 


Note  1:  Beldfac*  p«g*  number*  indkot*  1992  changst. 
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TITLE  29  Chapter  V— Con.  Page 

500.212    (a)  and  (b)  revised 5942 

506  Regulations  at  56  PR 
24654  and  24667  effective 
date  extended  through  3- 
31-92 183 

Regulations  at  56  FR  24654, 
56  FR  24667  and  57  FR  183 
effective  date  extended 
through  6-30-92 10989 

507  Added;  interim 54727.  54739 

507.700—507.760     (Subpart     H) 

Revised;  interim 1325,  1338 

507.800—507.855      (Subpart      I) 

Revised;  interim 1333,  1338 

508  Added;  interim 56865.  56876 

510    Implementation 611 

510.600    (OKI)    table    and    (2) 

table  amended 63875 

510    Appendix  A  amended 1103 

Appendix  B  amended 1104 

516  Authority  citation  re- 
vised  61101 

516.34    Added 61101 

541. 5d    Added;  interim 45826 

Regulation    at    56    FR    45826 

comment  period  extended 50256 

570.52    Revised 58630 

570.61    Revised 58631 

570.63    Revised 58632 

579.2    Amended 54708 

580.5    Amended 54708 

580.10    Amended 54708 

778  Authority  citation  re- 
vised  '. 61101 

778.603    Added 61101 

791.2  (a)  corrected;  CFR  cor- 
rection  67520 

870.10    (b).    (c)(2)    through    (5) 

and  (d)  revised : 32254 

(c)(4)  table  corrected 40660 

Chapter  XIV — Equal  Employment  Op- 
portunity Commission  (Parts 
1600—1699) 

1600    Technical  correction 30502 

1600.735-501—1600.735-519 

(Subpart  E)    Technical  cor- 
rection  30502 

1602  Heading  and  authority  ci- 
tation revised 35755 

1602.1—1602.6       (Subpart       A) 

Heading  revised 35755 

1602.1  Revised;  transferred  to 
Subpart  A 35755 

1602.2  Removed 35755 


Page 

1602.3  Removed 35755 

1602.4  Removed...,. 35755 

1602.5  Removed .t. 35755 

1602.6  Removed 35755 

1602.7  Amended 35755 

1602.10  Revised „ ; 35755 

1602. 1 1  Amended 35755 

1602.12  Amended;  OMB  num- 
bers  35755 

1602.14  (a)  amended;  (a)  desig- 
nation    and     (b)     removed; 

OMB  numbers 35755 

1602.19    Amended 35755 

1602.21    (b)  amended 35755 

1602.26    Amended 35755 

1602.28    (a)      amended;      OMB 

numbers 35755 

1602.31  (a)  designation  and  (b) 
removed;     amended;     OMB 

numbers 35755 

1602.37    Amended 35756 

1602.40  (a)  designation  and  (b) 
removed;     amended;     OMB 

numbers 35756 

1602.45    Amended 35756 

1602.49  (b)  removed;  (c)  redes- 
ignated as  (b);  (a)  amended; 

OMB  numbers 35756 

1602.54    Amended 35756 

1602.56  (Subpart  R)    Added 35756 

1613.232    Amended 11431 

1613.414    (b)  amended 11431 

1613.803    (a)  amended 11431 

1614    Added;  eff.  10-1-92 12646 

1627.3  (b)(3)  removed;  (bH4) 
redesignated  as  (b)(3)  and 
amended 35756 

1627.4  (a)(2)  removed;  (a)(3) 
redesignated  as  (a)(2)  and 
amended 35756 

1627.5  (c)  amended „ 35756 

1627.16    (c)  removed 4158 

1630    Added;  eff.  7-26-92 35734 

1641    Added;  eff.  7-26-92 2962,  2964 

Chapter  XVII — Occupational  Safety 
and  Health  Administration,  Depart- 
ment of  Labor  (Parts  1900—1999) 

1910.101-1910.120  (Subpart  H) 

Authority  citation  revised 6403 

1910.109    (k)  revised 6403 

1910.119    Added 6403 
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I  Page 

(b),        (e)(l)l(l),        (iii).        (v). 
(e)(3)(iii).  (f)(1).  Appendix  A 

and  Appendix  C  corrected 7847 

1910.1000-1910.1500  (Subpart 
Z)    Authority  citation 

amended 64175 

1910.1001    Note  revised 43700 

Appendix  H  note  revised 7878 

1910.1030    Added 64175 

OMB  number 12717 

1910.1048    (m)(l)(i)        through 

(4)(ii)  stayed  to  lt-6-91 37651 

(m)(l)(i)        through        (4)(ii) 

stayed  to  2-4-92 57593 

(m)(l)(i)        through        (4)(ii) 

stayed  to  5-5-92 2681 

1910.1101    Note  revised 43700 

Note  revised 7878 

1926.58    Note  revised 43700 

Note  revised 7878 

1926.1052  (c)(1)  revised 41794 

1926.1053  (a)(3)  revised 41794 

1952    Enforcement 55192 

Enforcement 10819 

Chapter  XXV— Pension  and  Welfare 
Benefits  Administration,  Depart- 
ment of  Labor  (Parts  2500—2599) 

2570.62    (a)  amended 54708 

Chapter  XXVI — Pension  Benefit 
Guaranty  Corporation  (Parts 
2600—2699) 

2603  Authority  citation  re- 
vised  55818 

2603.2  (d)  and  (e)  added;  inter- 
im; effective  through  4-17- 

92 55818 

Regulation    at    56    PR    55818 
confirmed.. 66358 

2603.18  (f)  added;  interim;  ef- 
fective through  4-17-92 55818 

Regulation    at    56    FR    55818 
confirmed 66358 

2603.37  (b)  redesignated  as 
(b)(1);  (a)  and  new  (b)(1) 
amended;  (b)(2)  added;  in- 
terim; effective  through  4- 

17-92 55818 

Regulation    at    56    PR    55818 
confirmed 66358 

2603.41  (a)  amended;  (a)  and 
(c)  redesignated  in  part  as 
(a)(1)  and  (c)(1):  (a)(2)  and 


Page 

(c)(2)  added;  interim;  effec- 
tive through  4-17-92 55819 

Regulation    at    56    FR    55819 
confirmed 66358 

2610  Authority  citation  re- 
vised  52193 

2610    Appendixes     A     and     B 

amended 13041 

2610.11    (b)(2)  amended ."...52193 

2610.21  Amended 52193 

2610.22  (a)(1)  revised;  (a)(2) 
and  (3)  introductory  text 
amended 52193 

2610.24    Amended 66573 

2610    Appendixes     A     and     B 

amended 32089,  51820 

Appendixes  A  and  B  amend- 
ed  1644 

2615  Heading  and  authority  ci- 
tation revised;  interim 57980 

2615.1—2615.23      (Subpart      A) 

Heading  added;  interim 57980 

2615.1  Nomenclature  change; 
interim 57980 

2615.2  Nomenclature  change; 
interim 57980 

2615.3  (a)  and  (e)  amended;  in- 
terim  57980 

2615.4  Nomenclature  change; 
interim 57980 

2615.6  Nomenclature  change; 
interim 57980 

2615.7  Nomenclature  change; 
interim 57980 

2615.16    Amended;  interim 57980 

2615.30  (Subpart  B)  Added;  in- 
terim  57980 

2617  Authority  citation  re- 
vised  57982 

2617.40—2617.42     (Subpart     E) 

Added;  interim 57982 

2619    Appendix     B     amended.. .46526, 

64984 

Appendix  D  amended 64983 

Appendix  B  corrected 65112 

Appendix  B  amended 1645,  5382 

Appendix  B  corrected 5049 

2621  Appendix  A  amended 64985 

2622  Appendix     A     amended.. .32089, 

51821 

Appendix  A  amended 1644,  13041 

2644    Appendix     A     amended.. .32090. 

51822 
Appendix  A  amended 1646,  13042 


Note  1:  Beldface  page  numbers  indical*  1993  changes. 
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TITLE  29  Chapter  XXVI— Con.        Page 

2676.15    (c)      table      amended.. .32090, 

40552,  46526,  51822,  57983, 

64986 

(c)  table  amended...  1646,  5382,  8841, 

13043 
(c)  table  corrected 11652 

Title  W— Proposed  Rules: 

0-99  (Subtitle  A)    6301 

102      11452 

103     7897 

191     47892 

200-299  (Ch.  II)    6301 

400-499  (Ch.  IV)    6301 

402     14244 

403     ^4244 

500-599  (Ch.  V)    6301 

500    64216 

507    37175 

541    45824.  50302 

1600-1699    1 1455 

1614     12663 

1625     10626 

1640      /: 14630 

1641     55578 

1900-1999  (Ch.  XVII)    6301 

1910     32302,  47348,  48133,  57036 

387,  3096,  4858j  8101 

1915    57036 

387 

1926    47348,  57036 

387 

1952     49444 

, 1889 

2500-2599  (Ch.  XXV)    6301 

2510    36750 

2610 12666 

2617     36750,  58014,  66482 


TITLE  30— MINERAL  RESOURCES 

Chapter  I — Mine  Safety  and  Health 
Administration,  Department  of 
Labor  (Ports  1—199) 

56.6000-56.6904      (Subpart      E) 
Regulation   at   56   FR   2089 

stayed  in  part  to  9-13-91 32091 

Revised;  eff.  11-1-92 46501 

56.6000    Stayed  in  part  to  10-1- 

92 46501 

56.6130    (b)  stayed  in   part  to 

10-1-92 46501 


Page 

56.6131    (a)(1)  stayed  to   10-1- 

92 46501 

56.6202    (a)(1)  stayed   to   10-1- 

92 46501 

56.6304    (b)  stayed  to  10-1-92 46501 

56.6306    Stayed  to  10-1-92 46501 

56.6407    (a)  corrected 52193 

56.6501    (a)  stayed  to  10-1-92 46501 

(c)(5)  corrected 52193 

56.6902  (b)  stayed  to  10-1-92 46501 

56.6903  Stayed  to  10-1-92 46501 

56.6000—56.6904     (Subpart     E) 

Appendix  I  stayed  to  10-1- 

92 46501 

56.7055  Regulation    at    56    FR 
2096  stayed  to  9-13-91 32091 

Regulation  at  56  FR  2096 
stayed  to  11-1-91;  revised; 
eff.  11-1-91 ; 46508 

56.7056  Regulation    at    56    FR 

2096  stayed  to  9-13-91 32091 

Regulation    at    56    FR    2096 

stayed   to   11-1-91;   revised; 

eff.  11-1-91 46508 

57.5304    Note  corrected 52193 

57.6000—57.6960  (Subchapter  E) 

Regulation   at   56   FR    2096 

stayed  in  part  to  9-13-91 32091 

Revised;  eff.  11-1-92 46508 

57.6000    Stayed  in  part  to  10-1- 

92 46508 

57.6130  (b)   stayed   in   part   to 
10-1-92 46508 

57.6131  (a)(1)  stayed  to   10-1- 

92 46508 

(a)  correctly  designated 52193 

57.6202    (a)(1)  stayed  to   10-1- 

92 46508 

57.6304    (b)  stayed  to  10-1-92 46508 

57.6306    Stayed  to  10-1-92 46508 

Note  corrected 52193 

57.6330    Note  corrected 52193 

57.6501     (a)  stayed  to  10-1-92 46508 

(c)(5)  corrected 52193 

57.6902  (b)  stayed  to  10-1-92 46508 

57.6903  Stayed  to  10-1-92 46508 

57.6000—57.6960     (Subpart     E) 

Appendix  I  stayed  to  10-1- 

92 46508 

57.7055    Regulation    at    56    FR 

2104  stayed  to  9-13-91 32091 

Regulation  at  56  FR  2104 
stayed   to    11-1-91;    revised; 

eff.  11-1-91 46517 

Heading  corrected 52193 
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Page 
57.7056    Regulation    at    56    FR 

2104  stayed  to  9-13-91 32091 

Regulation    at    56    PR    2104 

stayed   to    11-1-91;    revised; 

eff.  11-1-91 46517 

75.1301    (a)(2)     revised;     OMB 

number 51616 

75.1316    (a)  revised 51616 

75.1325    (b)  revised 51616 

77.215-2    (c)  revised 7471 

77.215-3    (a)  and  (b)  revised 7471 

77.216-3    (a)  revised 7471 

77.316-4    Revised 7471 

77.216-5    Revised 7472 

100.3  (c)  introductory  text  and 

(g)  revised 2970 

100.4  Revised 2971 

Chapter  II — Minerals  Management 
Service,  Department  of  the  Interior 
(Parts  200—299) 

202  Authority       citation       re- 
vised  57275 

Training  seminars 66358 

Training  seminars 13320 

202.350—202.353     (Subpart     H) 

Added 57275 

203  Training  seminars 66358 

206    Training  seminars 66358 

Training  seminars 13320 

206.152    (a)(1)  and  (b)(l)(i)  re- 
vised  46530 

206.153 
206.350 
206.351 
206.352 
206.353 
206.354 
206.355 


(a)(1)  revised 46530 

Revised 57276 

Revised 57276 

Added 57278 

Added 57279 

Added 57280 

Added 57281 

(OdKil)  and  (d)(l)(ii)  correct- 
ed  12376 

206.356  Added 57283 

206.357  Added 57284 

206.358  Added 57285 

207    Training  seminars , 13320 

210    Authority       citation       re- 
vised  57286 

210.350  Revised 57286 

210.351  Revised 57286 

210.352  Revised 57286 

210.353  Added 57286 

210.354  Added 57286 

210.355  Added 57286 

212    Authority      citation       re- 
vised  57286 


Page 

212.50—212.52  (Subpart  B) 
Heading  revised;  authority 
citation  removed 57286 

212.350  Added „ 57286 

212.351  Added 57286 

250  Evaluation  of  MMS  oper- 
ating regulations 31870 

250.0  (y)  added 32098 

250.1  (c)(1),  (2).  (3),  (d)(3).  (9). 
(11),  (12),  (13)  and  (15)  re- 
vised  32098 

250.2  Amended 32098 

250.10  (a)(3)  revised:  (d)  redes- 
ignated as  (d)(1);  (d)(2) 
added „ 32099 

250.14    (f)  added 32099 

250.32    (a)  revised 32099 

250.34  (b)(5)  and  (8)(i)(B)  re- 
vised; (b)(9)  through  (15)  re- 
designated as  (b)(ll) 
through  (17);  new  (b)(9)  and 

( 10)  added t 32099 

250.40  (a)  introductory  text  re- 
vised  32099 

250.42  Introductory  text 
amended 32100 

250.43  (a)  amended 32100 

250.44  Amended 32100 

250.50—250.67       (Subpart       D) 

Heading  revised 32100 

250.70—250.87       (Subpart       E) 

Heading  revised 32100 

250.90—250.108      (Subpart      F) 

Heading  revised 32100 

250.120—250.127     (Subpart     H) 

Heading  revised 32100 

250.154    (b)(1)   redesignated   as 

(b)(l)(i);  (b)(l)(ii)  added 32100 

250.170—250.177     (Subpart     K) 

Heading  revised 32100 

250.180—250.183     (Subpart     L) 

Heading  revised 32100 

250.190    (c)  revised 32100 

250.194    (c)  added 32100 

250.250—250.297     (Subpart     P) 

Revised 32100 

Chapter  Vli— Office  of  Surface 
Mining  Reclamation  and  Enforce- 
ment, Department  of  the  Interior 
(Parts  700—999) 

700.11    (d)  reinstated 12463 

705  Authority  citation  re- 
vised  46987 


Note  1:  Boldface  page  numbers  indicate  1993  changes. 
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TITLE  30  Chapter  VII— Con.  Page 

705.3  (c)  amended 46987 

705.4  (b)(5)  amended 46987 

705.10    Revised 46988 

705.17    (a)  amended 46988 

706    Authority       citation       re- 
vised  46988 

706.4  (c)  amended 46988 

706.5  (b)(  1 )  and  (4)  amended 46988 

761.5    Amended 65635 

761.12    (a)(l)(ii)  corrected 38175 

780.14    (c)  amended 65635 

780.35    (b)     introductory     text 

amended 65635 

784.23    (c)  amended 65635 

785    Authority       citation       re- 
vised  65635 

785.16    Reinstated;  heading  re- 
vised; (a)  amended 65635 

800.10    Revised 59994 

800.40    (a)(3)  added 59994 

816.74    (a)  through  (d)  revised; 
(e)  redesignated  as  (h);  new 

(e),  (f )  and  (g)  added 65635 

816.81    (a)  introductory  text  re- 
vised  65635 

816.89    (d)  removed 65635 

816.100  Amended 65635 

816.101  Added 65635 

816.104  Revised 65636 

816.105  Revised 65636 

816.133    (d)  reinstated 65636 

817.74    (a)  through  (d)  revised; 


(e)  redesignated  as  (h);  new 

(e),  (f )  and  (g)  added 65636 

817.81    (a)  introductory  text  re- 
vised  65636 

901.15  (1)  added 30506 

(e)  introductory  text  amend- 
ed  32511 

901.16  (b),  (g),  (j)(l)  and  (k)  re- 
moved; (1)  and  (m)  added 30507 

(1)  and  (m)  removed 41794 

904.10    (b)(1),  (6).  (20)  and  (36) 

removed 32964 

904.15    (i)  added 32964 

(j)  added 14797 

906.15  (n)  added 33383 

906.16  (b),  (c).  (f).  (g)  and  (h) 
removed 33384 

913.15  (m)  added 37012 

(n)  added 64993 

913.16  (a)  through  (k)  re- 
moved; (1)  through  (r) 
added 64994 

914.15    (ff )  added 37015 

Note  1:  Boldface  page  numbars  indicate  1992  changes. 


Page 

(gg)  added 37019 

(hh)  added 60062 

(ii)  added 64995 

(jj)  added 65000 

(11)  added 14355 

914.16    (f)  added 37015 

(a)  revised..... ...37019 

(g)  added 65000 

(h)  added 14355 

915.15  (i)  added 56594 

915.16  Added 56594 

916.12    CFR  correction 6481 

916.15  (k)  added 46547 

(c)  added 12718 

(1)  added 12720 

916.16  (b)  added 46548 

916.25    (c)  added 12718 

917.15  (ii)  added 47911 

(jj)  added 13046 

917.16  (e)  and  (f)  added 47911 

920.15  (m)  added 37851 

(o)  added 61162 

(n)  added 63659 

(p)  added;  (a)  removed 1106 

920.16  (b)  through  (g)  added 37851 

(h)  through  (n)  added 63659 

931.12    Removed 67526 

931.15  (o)  added 67527 

(p)  added 12723 

931.16  (c)  added 67527 

(b)  removed 12723 

934.10    (a)  and  (b)  revised;  (c) 

removed 826 

934.15  (n)  added 826 

934.16  (b),  (e)  and  (f)  revised; 
(j)  and  (k)  removed;  (1) 
through  (y)  added 827 

935.15    (zz)  added 52473 

(aaa)  added :....Tr. 64193 

(ccc)  added 12727 

(bbb)  added 12731 

938.15  (t)  added 55087 

938.16  (kk)  through  (qq) 
added 55087 

943.15    (e)  added 5987 

(f )  added 13644 

944.15  (q)  added 41803 

(r)  added 58857 

944.16  (a)  through  (g)  re- 
moved; new  (a)  through  (m) 
added 41804 

(n)  and  (o)  added -. 58858 

946.15    (ee)  added 37156 

948.15    (1)  added 50269 

(m)  added 58311 


Page 
948.16  (d),  (e).  <g),  (h).  (k).  (m). 
(o),  (p),  (r),  (u).  (y),  (z),  (bb), 
(ff),  (gg)  and  (11)  removed; 
(f ),  (n)  and  (kk)  revised;  (nn) 
through    (za),    (aaa),    (bbb) 

^  and  (ccc)  added 50269 

(ddd)  through  (iii)  added 58311 

950.30    Revised. 12733 

950.35    Added 12733 

Title  30 — Proposed  Rules: 

1-199  (Ch.  I)    6301 

46    

48    

56    


.48720 
.48376,59235 
.48720,67364 
8102 


57 48720,  67364 

8102 

58  ..!! 500,  7900 

70    - ,. 67364 

U •KW 

71 48376,  59235,  67364 

8102 

72  '  500,  7900 

75  67364 

C.....I «102 

77     J.. 48376,  48720,  59235 

' _ 8102 


100    

201-299  (Ch 
206    


785 
795 
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Page 

3975 

780 »102 

784  8102 

816  44049,  52494,  59904,  60012 

2235,  4085,  8102 

817  ...33170,   37194,   40286,   44049, 

52494,  60012 

2235,  4085,  8102 

827  65716 

2065 

840  45780,  55103 

843  45780,  55103 

845  51184 

846  48924 

870  50754,  57376,  66003 

; 3975 

872  57376,  66003 

3975 

873  57376,  66003 

3975 

874  57376,  66003 

3975 

875  57376,  66003 

3975 

876  57376,  66003 

3975 

886  57376,  66003 

3975 

901  44050 

904   51188,  55642,  65030 

913  31577 

914  31093, 

37868.  37864,  47051 

543 

916  58018 

917    30722,  33398,  65031,  67558 

360112775,  12776,  14818 

918    61215 

920    ; 30517,  55642 

13680,  13682,  14820 

925    60077 

931   37051,  37870,  55249,  65032 

934  47929,  65033.  65034 

935  ...31896,   37871,   42299.   46588, 

48720,  49856,  67559 
2066,  12777,  12779,  12782 

936  12784 

938  12785 

943  31094,  55643 

1 136 

944" 41314.  63699 

2067,  13684,  14821 

948  33399 

, 12790 

950  '" 31898.  37873,  42712,  67560 


...._ 2972,  9518 

II) 47049 

1: 64724 

.1 865 


218 31891,  46396 

230 31891.  46396 

700  65716 

2065 

701  ...44049,   45780,   48714.   51861, 

52494,  55103 
._ 8102 

724  '"'. 48924 

740  33152,  38175,  42712,  46396 

761  ...33152,   33170,   38175,   42712, 

46396 

772  ...32050,   33152,   38175,   42712, 

46396 

773 45780.  55103 

778   J 45780,  55103 

780   J 44049,  52494 

.: 8102 

784  ...33170,   37194,   40286,   44049, 

52494 
8102 


.48714,  51861,  65716 

2065 

57376,66003 
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TITLE  30  Title  30— Con. 


Page 
,1137 


TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

Subtitle  A— Office  of  the  Secretary 
of  the  Treasury  (Parts  0 — 50) 

3  Heading  and  authority  cita- 
tion revised 42938 

3.30  (Subpart  C)    Added 42938 

17    Added 40788 

Chapter  II — Fiscal  Service,  Depart- 
ment of  the  Treasury  (Parts 
200—399) 

211.1  (a)  amended 56932 

316    Revised 14276 

332    Revised 14M1 

342    Revised 14282 

351  Authority  citation  revi- 
sed   142«5 

351.2  (b)  revised 14285 

351.3  (a)  revised 14285 

351.5    (a),  (b)  and  (d)  revised 14285 

351.7    (a)  revised 14285 

352  Authority  citation  re- 
vised  14286 

352.3    (a)  and  (b)  revised 14286 

Chapter  V — Office  of  Foreign  Assets 
Control  Department  of  the  Treas- 
ury (Ports  500—599) 

500.563  Heading  revised;  (c)(1) 
and  (2)  amended;  (c)(3) 
added 65992 

500.564  Amended 65993 

500.570  Added 1872 

500.571  Added 17855 

500.612    Added 9053 

500.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 
added 1387 

500.803    Amended 1387 

500.808  (a)(6)(ii)  and  (c) 
amended 1387 

500.809  Revised 1387 

500.901    Amended  (OMB 

number) 6297 

Amended  (OMB  number) 9053 

505  Authority  citation  re- 
vised  45895 

505.10    Amended 45895 

505.31    (a)(2)  and  (b)  revised 45895 


Page 

515.207    Added 15216 

515.311    Amended 49847 

515.533    (b)  redesignated  as  (c); 

new  (b)  added 15216 

515.560    (c)(1)  revised;  (c)(5)  re- 
moved  49847 

(k)  revised 15216 

515.563  (a)(1)  and  (2)  revised 49847 

515.564  (a)    introductory    text 

and  (1)  revised;  (c)  added 49847 

515.569    (d)  and  (e)  redesignat- 
ed as  (e)  and  (f);  new  (d) 

added 49847 

515.801    (b)(1)  amended;  (b)(2) 

and  (3)  revised;  (c)  added 1388 

515.803    Amended 1388 

515.808  (a)(6)(iii)       and       (d) 
amended 1388 

515.809  Revised 1388 

515.901    Revised  (OMB 

number) 6297 

520    Authority       citation       re- 
vised  45895 

Authority  citation  revised....  1388,  6297 
520.101    (a)(3)    removed;    (a)(4) 
redesignated  as  (a)(3);  (a)(1) 

and  new  (3)  revised 45895 

520.801    (b)(1)  amended;  (b)(2) 

and  (3)  revised 1388 

(c)  added 1389 

520.803    Amended 1389 

520.809    Revised 1389 

520.901    Amended  (OMB 

number) 6297 

530    Removed 1389 

535.217    (b)  revised 40553 

535.801    (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 

added 1389 

535.803    Amended 1389 

535.807    Added 1389 

535.905    Amended  (OMB 

number) 6297 

545.599    Added 32056 

550.514    Removed 66338 

Technical  correction 525 

550.801  (b)(  1 )  amended 1389 

(b)(2)  and  (3)  revised;  (b)(6) 

amended;  (c)  added 1390 

550.802  Amended 1390 

550.806  Revised 1390 

550.807  (a)(7)(iii)        and        (c) 
amended 1390 

550    Appendix  A  amended 37157 

Appendix  B  added 37157 
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Page 

Appendix  B  amended 65994 

Appendix  A  amended 10799 

555  Authority  citation  re- 
vised  10291 

555.503    Added 10291 

555.901  (Subpart  I)    Added 10291  • 

560.409    Added 61373 

560.514    Added 61374 

560.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised:  (c) 
added 1390 

560.802  Amended 1390 

560.806  (b)(3)  amended 1390 

(d)  amended 1391 

560.807  Revised 1391 

575.806    Revised 1391 

575.901    Added  (OMB 

number)....; 6297 

575    Appendix  A  amended 48104 

580    Added 10821 

Chapter  VIII — Office  of  International 
Investment,  Department  of  the 
Treasury  (Parts  800—899) 

Chapter  VIII    Established 58780 

800    Added 58780 

Title  31 — Proposed  Rules: 

0-50  (Subtitle  A)    7564 

91     7686 

92    7686 

100    \ - 7686 

103     U 10307 

200-399  (Ch.  II) 8286 

205     10102,  10951 

349     3870,  10748 

356    3870,  10748 

357 12244 

TITLE  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense  (1—399) 

25—33  (Subchapter  B)  Head- 
ing added 6199 

25    Redesignated      from      part 

280 6199 

25.100    (b)(3)  amended 6199 

25.110    (b)  amended 6199 

25.200    (a)  and  (b)  amended 6199 

25.205    Amended 6200 

25.210    Amended 6200 

25.215    Amended 6200 

25.220    (b)  amended 6200 


Page 

25.225    Amended 6200 

25.300    Amended 6200 

25.305    Introductory  text. 

(c)(2),  (4)  and  (5)  amended 6200 

25.310    Amended 6200 

25.312    (c)  and  (d)  amended 6200 

25.314    (d)(l)(iv)  amended 6200 

25.320  (a)(2)  and  (b)  amend- 
ed  6200 

25.325    (a)(2)  amended 6200 

25.400  (a)  and  (b)(1)  amend- 
ed  6200 

25.405    (a)    introductory    text, 

(1)  and  (2)  amended 6200 

25.410  (b)  amended 6200 

25.411  (d)  and  (f)  amended 6200 

25!413    Introductory  text 

amended 6200 

25.420    Amended 6200 

25.505    (a)  and  (b)  amended 6200 

25.605    (a)  amended 6200 

25.615    (a)  amended 6200 

25.620    (a)     introductory     text 

and  (b)  amended 6200 

28    Redesignated      from      part 

282 6199 

28.200    (a)  amended 6200 

28.205    (a)  amended 6200 

28.300    (a)  and  (b)  amended 6200 

33    Redesignated      from      part 

278.... *. 6199 

33.4    (a)  and  (b)  amended 6200 

.  33.5    Amended 6200 

33.21    (g)(2)  amended 6200 

33.24  (b)(4)  and  (e.)(2)(ii) 
amended 6200 

33.25  (e)  and  (f)  amended 6200 

33.26  (c)  amended 6200 

33.30    (b),     (d)(4)     and     (f)(2) 

amended 6200 

33.32  (c)(3)  and  (g)(2)  amend- 
ed  6201 

33.36  (c)(1)  introductory  text, 
(d)(2)  introductory  text  and 
(f)(3)  amended 6201 

33.37  (a)(3),  (c)(1).  (2),  (3)  and 

(4)  amended 6201 

33.41  (b)  introductory  text, 
(d)(3),    (e)(l)(i),    (ii),    (2)(i), 

(ii),  (iii)  and  (3)  amended 6201 

33.42  (a)(2)  amended 6201 

33.43  (d)  amended 6201 

33.44  Introductory  text  and  (b) 
amended 6201 

33.50    (b)(5)  amended 6201 


Note  1:  Boldface  pog*  numlwrs  indicol*  1992  changes. 
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TITLE  32  Chapter  I— Con.  Pa«e 

33.51    (c),  (d)  and  (e)  amended 6201 

40—146  (Subchapter  B)  Redes- 
ignated as  subchapter  C 6199 

40a    Revised 66359 

93    Added;  interim 51328 

102    Revised 3541 

150—152  (Subchapter  C)  Re- 
designated    as     subchapter 

D 6199 

154— 159a  (Subchapter  D)  Re- 
designated    as     subchapter 

E 6199 

155    Revised 5383 

Effective  date  corrected 7878 

160—173  (Subchapter  E)  Re- 
designated as  subchapter 
F 6199 

162  Added 50271 

163  Removed 43871 

174-179  (Subchapter  F)  Re- 
designated    as     subchapter 

G 6199 

185—186  (Subchapter  G)  Re- 
designated    as     subchapter 

H 6199 

Subchapter  L    Heading  added 60062 

187  Redesignated  from  part 
197;  authority  citation  re- 
vised  64481 

187.1    Amended 64481 

187.5  (d)(1)  amended 64481 

187.6  Amended 64481 

187  Enclosure  1  amended 64481 

188  Redesignated  from  part 
214;  authority  citation  re- 
vised  64481 

188.6    Amended 64481 

189  Redesignated     from     part 

235 64481 

190  Redesignated     from     part 

265 64481 

190.1    (a)  amended 64481 

190.4  (d)  amended 64481 

190.5  (a)(3)  amended ..64481 

190    Appendix  amended 64482 

192    Redesignated     from     part 

301 32964 

192.1  (a)  amended 32964 

192.2  Amended 32964 

192.4  Amended 32964 

192.5  Footnote  2  amended 32964 

192.6  Footnote  3  revised 32965 

195    Redesignated     from     part 

300 32965 

195.3  Amended 32965 


Page 

195.5  (b)  amended ......32965 

195.8  (d)(1)  amended 32965 

195.9  (b).  (c)(2)  and  (3)  amend- 
ed  32965 

195.10  (a)    introductory    text, 

(2)  and  (f )  amended 32965 

195.11  (c)  amended 32965 

197    Redesignated  as  part  187 64481 

199  Authority  citation  re- 
vised  44006,  59877 

199.2    (b)      amended...52203,      59872, 

59877 

199.4  (c)(3)(ix)  introductory 
text  amended; 

(c)(3)(ix)(A)(4),  (5).  (B)(2), 
(C),  (g)(39)  and  (72)  revised; 
(g)(73)  redesignated  as 
(g)(74);  (b)(8),  (9)  and  new 

(g)(73)  added 52196 

(b)(5)(ix)(A)  and  (B)  removed; 
(a)(12),  (b)(5)(ix)  and  (6)  re- 
designated as  (a)(13),  (b)(6) 
and  (7);  new  (a)(12), 
(b)(4)(vii)  (viii),  (ix),'  (6)(i) 
through   (iv)   and   (h)(5)(vi) 

added 52203 

(b)(l)(iv),  (d)(3)(vi)  introduc- 
tory text  and  (B)  revised 59872 

199.6  (b)(4)(x)(B)  introductory 
text,  (3)  introductory  text, 
(iv)  and  (vi)  revised;  note  re- 
moved; (b)(4)(x)(B)(3)(rn) 
added 52198 

(a)(6)  through  (9)  redesignat- 
ed as  (a)(7)  through  (10); 
new  (a)(6)  added 52205 

(b)(l)(iii),  (4)(iv)(D),  (vii)(E), 
(x)(B)(5)(mn)  and  (c)(l)(v) 
added;  (b)(4)(iv)(B)  revised 59878 

199.7  Technical  correction 32965 

(b)(3)  and  (4)  redesignated  as 

(b)(4)  and  (5);  (a)  introduc- 
tory text,  (b)(2)(ix)  intro- 
ductory text,  (A),  new 
(b)(5)(i)  introductory  text, 
(ii)  and  (c)(2)(i)(A)  revised; 
(b)(2)(x)(D),  (3),  (5)(iii), 
(c)(l)(iii)     note     and     (i)(3) 

added 59878 

199.14    (g)(1)  revised 44006 

(g)(l)(v)(A).  (B),  (vi)(A)  and 
(B)(2)  amended;  (g)(l)(v)(C) 
added 50273 
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Page 

204  Redesignated  from  part 
288;  authority  citation  re- 
vised  64482 

204.1  Amended 64482 

204.4  (c)(l)(i),    (ii).    (vii),    (viii) 

and  (ix)  amended 64482 

204.5  (f )  amended 64482 

204.6  (a)(1).    (4),    (b)(l)(v),    (2) 

and  (3)  amended 64482 

204.8  Amended 64482 

204.9  Heading  amended 64482 

204.10  Introductory  text 
amended 64482 

205  Added 64194 

210.3    (b)  revised 42939 

214    Redesignated  as  part  188 64481 

223    Added 64554 

235    Redesignated  as  part  189 64481 

247    Redesignated     from     part 

297 58179 

247.3    (c)(2)  amended 58179 

247.5    (e)  amended 58179 

247    Appendixes  A  through  P 

amended 58179 

255    Added 41940 

265  Redesignated  as  part  190 64481 

266  Revised 36003 

271    Redesignated     from     part 

286f;  authority .  citation  re- 
vised  64482 

271.2  (c)  amended 64482 

271.3  (a)  and  (b)  amended 64482 

273    Removed 6199 

275    Redesignated     from     part 

294 57984 

275.2    (b)  amended 57984 

275.4  Amended 57984 

275.5  (a)(3)  and  (b)(1)  amend- 
ed  57984 

275.7  (b)  amended 57984 

275.8  (b)  introductory  text,  (c) 

and  (f )  amended 57984 

275.9  (a)(2)(ii),   (b)(1),   (3),   (c) 

and  (d)  amended 57984 

275.10  (d)  amended 57984 

275.11  (c)  and  (d)  amended 57984 

275.12  (a),    (c)(1).    (2).    (3),    (4) 

and  (d)  amended 57984 

275.13  (c)  amended 57984 

275    Enclosure  1  amended 57984 

278    Redesignated  as  part  33 6199 

280    Redesignated  as  part  25 6199 

282    Redesignated  as  part  28 6199 

284  Technical  correction 31085 

285  (Subchapters  N  and  O) 
Headings  corrected;  part  285 

Note  1:  Boldface  pog*  numbers  indicate  1993  changes. 


Page 

transferred  from  subchapter 

O  to  subchapter  N 58179 

286—299  (Subchapter  P)    Head- 
ing revised 60062 

286  Transferred  to  subchapter 

N 5388 

286a    Redesignated      as      part 

310 55631 

286b    Redesignated      as      part 

311 55631 

286b.7    (b)(2)  added 32966 

286c    Redesignated      as      part 

313 55631 

286d    Redesignated      as      part 

314 55631 

286e    Redesignated      as      part 

315 55631 

286f    Redesignated       as       part 

271 64482 

286i  Redesignated  as  part  293....  58179 
Correctly      redesignated      as 

293 59217 

287  Transferred  to  subchapter 

N;  heading  revised 58501 

Heading  corrected 8074 

287a    Redesignated  as  316 6074 

288  Redesignated  as  part  204 64482 

289  Redesignated  as  part  337 64482 

290  Revised 49685 

290.7    (d)  and  (e)  redesignated 

as  (e)  and  (f ) 15254 

Transferred  to  subchapter  N 5388 

290.7  (c)    redesignated   as   (d); 

new  (c)  added 56932 

290  Appendix  D  added 56932 

290a    Redesignated      as      part 

317 55631 

291  Transferred  to  subchapter 

N 5388 

291a    Redesignated      as      part 

318 55631 

291b    Redesignated      as      part 

338 64482 

292  Heading  and  authority  ci- 
tation revised 55088 

Transferred  to  subchapter  N; 

heading  revised 58501 

Transferred  to  subchapter  N 5388 

292.6    (b)  revised 55088 

292.8  (a)  revised 55088 

292.9  (a)  introductory  text, 
(b)(1)  introductory  text  and 
(d)  introductory  text  re- 
vised  55088 
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Page 


TITLE  32  Chapter  I— Con. 

292a    Correctly    designated    as 

part  319 57799 

293    aemoved 51976 

Correctly    redesignated    from 
286i 59217 

293.4  (a)    footnote    3    and    (b) 
footnote  amended 58179 

Correctly  designated 59217 

293.5  (e)  footnote  6  amended 58179 

Correctly  designated 59217 

293.6  (e)(1)  amended 58179 

Correctly  designated 59217 

293.7  (a)(1)         thorugh         (4) 
amended 58180 

Correctly  designated 59217 

293  Appendices  A   through   D 
headings  amended 58180 

Correctly  designated 59217 

294  Redesignated  as  part  275 57984 

295  Added 49694 

Transferred  to  subchapter  N 5388 

295c    Redesignated  as  320 6074 

296  Redesignated  as  part  336 64482 

297  Redesignated  as  part  247 58179 

298  Removed;  new  part  298  re- 
designated from  part  298b 58180 

298.2    (b)  amended 58180 

298.4    (i)(3)  amended 58180 

298a    Redesignated*     as      part 

321 55631 

298b    Redesignated      as      part 

298 58180 

299  Transferred  to  subchapter 

N;  heading  revised 58501 

Transferred  to  subchapter  N 5388 

299a    Redesignated      as      part 

322 55631 

300—301  (Subchapter  Q)    Head- 
ing removed 31537 

300  Redesignated  as  part  195 32965 

301  Redesignated  as  part  192 32964 

310    Redesignated     from     part 

286a 55631 

Authority  citation  revised 57800 

310.1  (a)  amended 57800 

310.2  (c)  amended 57800 

310.6    (a)(2).     (c)(4)     and     (f) 

amended 57800 

310.10  (a)(1),  (b)(2),  (3)  and  (f) 
amended 57800 

310.11  (b)  amended 57800 

310.12  (a)(3)  and  (d)  amend- 
ed  57800 

310.20  (a)(2)(i)  and  (iii)  amend- 
ed  57800 


Page 

310.30  (a)(6),  (8),  (d)(1).  (f)(4), 
(h)(3)  and  (1)  amended 57800 

310.31  (a)(l)(i).  (iii)  and 
(b)(l)(ii)  amended 57800 

310.32  (b)(1)  and  (d)(2)  amend- 
ed  57800 

310.33  (e)  amended 57800 

310.40  (b)  and  (c)(3)  amended....  57800 

310.41  (e)(2)(iv),  (5),  (g)(2)  and 

(k)(  7)  amended 57800 

310.43  (b)(1)  amended 57800 

310.44  (a)(3)(ii).    (iii).    (f)(l)(i) 

and  (ii)  amended 57800 

310.50  (b)(1).  (4)  and  (e)(1) 
amended 57800 

310.51  (a)(6)  and  (b)  amend- 
ed  57800 

310.52  (a)(2)  amended 57800 

310.60  (e)(4)  and  (f)(3)  amend- 
ed  57800 

310.61  (a),  (b)(l)(i)  and  (2) 
amended 57800 

310.62  (i)(l)(i),  (3).  (1)(1), 
(3)(iv),  (m)(l),  (n)(l),  (o)(l) 

and  (3)  amended 57800 

310.63  (b)(l)(iv).  (v).  (2)(ii). 
(iii).  (3)(ii).  (iii),  (4)(iii). 
(5)(iv),  (vii),  (d)(l)(ii),  (2), 
(f).  (g)(1)  amended;  (d)(4) 
redesignated     as     (d)(l)(iv) 

and  amended 57800 

310.64  (a)(1).  (2).  (b)(1)  and  (3) 
amended 57801 

310.72    (a)(3)  amended 57801 

310.112    (a)  and  (b)  amended 57801 

310  Appendixes  A  through  I 
amended 57801 

311  Redesignated  from  part 
286b 55631 

Heading  and  Authority  cita- 
tion revised 57801 

311.5  (b)  introductory  text 
and  (1)  amended 57801 

311.6  (a)(2)  amended 57801 

311.7  (a)  amended 57801 

312  Added 51976 

313  Redesignated     from     part 

286c 55631 

Heading  and  authority  cita- 
tion revised 57802 

313.1    Amended 57802 

314  Redesignated  from  part 
286d 55631 

Authority  citation  revised 57802 

314.1    Amended 57802 


Note  1:  BeMfoc*  pog*  number*  indicot*  1992  chang**. 


APRIL  1992  59 

CHANGES  JULY  1,  1991  THROUGH  APRIL  30,  1992 


Page 

322.6    Amended 57803 

322.10    (b)(1)       through       (13) 

amended 57803 

323    Redesignated     from     part 

1286 1...57803 

Appendixes  A  and  C  amend- 
ed  57803 

336  Redesignated     from     part 

296 64482 

336.2  (b)  amended „ 64482 

336.3  (b)  amended 64482 

336.4  (a)  amended 64482 

336.5  (d)  amended 64482 

336.6  Amended 64482 

337  Redesignated     from     part 

289 64482 

337.1  Amended 64482 

337.2  Revised 64482 

338  Redesignated  from  part 
291b 64482 

340    Added 4852 

350— 399  (Subchapter  R)  Head- 
ing revised 31537 

Heading  corrected 60062 

350    Revised 7547 

352    Revised 31537 

362    Revised 31540 

376    Added 65421 

Chapter  V — Department  of  the  Army 
(Parts  400—699) 

518    Revised 48932 

518.5    Amended 56010 

518.10    (c)     introductory     text 

amended;  (e)  revised 56010 

518.21  Introductory  text  re- 
vised  56010 

518.22  (b)  amended 56010 

518.24  (a)  amended;  (b)  re- 
vised  56010 

518.29    (e)  revised;  (f)  added 56010 

518.37    (d)(1)  revised 56010 

518.50    Correctly  designated 56010 

518.54  Introductory  text  re- 
vised; (g)(1)  removed;  (g)(2) 
and  (3)  redesignated  as 
(g)(1)  and  (2) 56010 

518.60  Revised 56010 

518.61  Revised 56010 

518.85    (g)(3)  revised 56011 

518.99    (b)(2)  introductory  text, 

(3)  introductory  text  and  (c) 

amended 56011 

518    Appendix  E  amended 56011 


Page 

315  Redesignated     from     part 

286e 55631 

Authority  citation  revised 57802 

315.1    Amended 57802 

316  Redesignated    from    287a: 
authority  citation  revised 6074 

316.3  Amended.. 6074 

316.4  Amended 6074 

316.6    (a),    (b).    (c)(1).    (3)(xvi), 

(d)(1).  (2).  (e)(2)  and  (f)(2) 
.amended 6074 

317  Redesignated     from     part 
290a 55631 

Authority  citation  revised 57802 

317.6  (a)  amended 57802 

317.7  (a)  amended 57802 

317.10    (b)(1).   (e)   introductory 

text.  (1)  and  (f)(2)  amend- 
ed  57802 

318  Redesignated     from     part 
291a 55631 

Authority  citation  revised 57802 

318.1    Amended 57802 

318.4  (a)  and  (b)  amended 57802 

318.5  (b)  amended 57802 

319  Authority       citation       re- 
vised  56595 

Correctly    redesignated    from 
part  292a 57799 

319.5  (b)  and  (d)  amended;  (e) 
revised 56595 

319.7  Amended 56595 

319.8  (b)  revised ; 56595 

319.10  (b)  amended 56595 

319.11  (d)  amended 56595 

319.13    Revised 56595 

320  Redesignated    from    295c; 
authority  citation  revised 6074 

320.3  (a)  and  (c)  amended 6074 

320.4  (b)(1),   (2)  and  (c)(l)(iii) 
amended 6074 

320.6  (a)  amended 6074 

321  Redesignated     from     part 
298a 55631 

Authority  citation  revised 57802 

321.4    (d)(1)  and  (2)  amended 57802 

321.6    (a)(n.    (b)(2)(i)    and    (6) 

amended 57802 

321.11    (b)     introductory     text 

and  (5)  amended 57803 

321.15    (g)(1)  and  (2)  amended....  57803 

322  Redesignated     from     part 
299a 55631 

Authority  citation  revised 57803 

322.4  (b)(1)  amended 57803 

322.5  Amended. 57803 


Note  1:  Boldface  poga  numbers  indical*  199?  chongct. 
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CHANGES  JULY  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  32  Chapter  V— Con.  Page 

519    Revised 65392 

Regulation    at    56    FR    65392 

withdrawn 9501 

552.126—552.130      (Subpart     J) 

Added 37130 

583.1  Removed 525 

591    Removed 6677 

619  Carrier  qualification  pro- 
gram requirement  temporar- 
ily suspended 45895 

626  Suspended 37019 

Revised 11368 

627  Suspended 37019 

Revised 12604 

Chapter  VI — Department  of  the 
Navy  (Ports  700—799) 

701.1—701.11  (Subpart  A)  Re- 
vised  66574 

701.21—701.31  (Subpart  B)  Re- 
vised  66586 

701.31—701.32  (Subpart  C)  Re- 
vised  66590 

701.40—701.53  (Subpart  D)  Re- 
vised  66592 

701.117-701.120     (Subpart     G) 

Authority  citation  revised 59217 

701.119  Heading  and  (b)  head- 
ing revised;  (b)(2)  removed 59217 

(b)(5)  removed 2682 

706.2  Table  Three  amended 37285 

Table  Four  amended 37285 

Table  Five  amended 47152.  47153 

Table  One  amended.. ..4855,  4938,  11266 

Table  Two  amended 4854,  14356 

Table    Three    amended.. .4855,    4938, 

5857,  11266,  14357 

Table  Four  amended 5858 

Table  Five  amended 4855,  5857 

719  Authority  citation  re- 
vised  57803 

719.112    Revised 57803 

720.1—720.13  (Subpart  A)  Re- 
vised  5228 

720.20—720.25  (Subpart  B)  Re- 
vised  5232 

725  Revised;  interim 2463 

726  Revised 55088 

750  Revised 4722 

751  Revised 5055 

755  Revised 42232 

756  Revised 4736 

757  Revised 5072 

Note  1:  Boldface  page  numbert  indicate  1992  changes. 


Page 

Chapter  VII — Department  of  the  Air 
Force  (Parts  800—1099) 

806b  Authority  citation  re- 
vised  33384 

806b.l3  (b)(19)(i),  (ii)  and  (iii) 
removed;  (b)(20)  redesignat- 
ed as  (b)(19) 33384 

(b)(7)  and  (10)  revised 42939 

(b)(7)(i)  and  (10)(i)  revised 60923 

860  Removed 2840 

861  Revised 30328 

Chapter  XII — Defense  Logistics 
Agency  (Ports  1200—1299) 

1285  Revised 65423 

1286  Redesignated      as      part 

323 57803 

Chapter  XIX — Central  Intelligence 
Agency  (Ports  1900—1999) 

1904  Added 41458 

1905  Added 41459 

Title  32 — Proposed  Rules: 

153    33218 

165    „ 55250 

169a    67024 

199    30360, 

30887,    41496,    48134,    48135.    57498, 

64488 
220    66381 

228    30365 

229  46259,  46261 

251  :..  59236 

293  „ 46137 

295  37873 

312  46137 

12891 

321  15275 

335 5122 

505  4387 

619 1 1376 

8066  50303 


TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I — Coast  Guard,  Department 
of  Transportation  (Parts  1 — 199) 

1    Technical  correction 41392 


CHANGES 


APRIL  1992 
JULY  1,  1991  THROUGH  APRIL  30,  1992 


Page 
1.30-1—1.30-40    (Subpart    1.30) 

Added 30252 

1.30-1    (d)(1)  correctly  revised 43701 

26    Authority  citation  revised 14485 

26.03  Revised;  eff.  8-19-92 144S5 

26.04  Note  removed;  (d)  added; 

eff.  8-19-92 144«6 

26.09    (b)  revised;  eff.  8-19-92 14486 

88    Authority  citation  revised 33385 

88.11  (a)  revised 33385 

88.12  Added 33386 

100    Temporary         regulations 

list 33708,  51980 

Temporary  regulations  list 2020 

100.35-05    Added  (temporary) 8419 

100.35-T0538  Added  (tempo- 
rary)  42940 

100.35-T0547  Added  (tempo- 
rary)  51332 

100.35-T0728  Added  (tempo- 
rary)  42941 

100.35-T0901  Added  (tempo- 
rary)  31086 

100.35-T0906  Added  (tempo- 
rary)  31073 

100.35-T0913  Added  (tempo- 
rary)  „ 31872 

100.35-T0914  Added  (tempo- 
rary)  31875 

100.35-T0915  Added  (tempo- 
rary)  „ 31874 

100.35-T0916  Added  (tempo- 
rary)  34022 

100.35-T1074  Added  (tempo- 
rary)  „ 50656 

100.35-T1095  Added  (tempo- 
rary)  „ 48105 

100.35-T1104  Added  (tempo- 
rary)  „ 14640 

100.35-T9108  Added  (tempo- 
rary)  _ 40553 

100.102  Implementation  (tem- 
porary)  29898 

100.109  Implementation  (tem- 
porary)  29899 

100.501  Implementation  (tem- 
porary)...29897,        29898.        42687, 

60062.  66788 

100.502  Implementation  (tem- 
porary)  33707 

Implementation  at  56  FR 
33707  canceled 46376 

100.504  Implementation  (tem- 
porary)  33708 

100.509  Implementation  (tem- 
porary)  30507 
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Page 


100.510  Implementation  (tem- 
porary)  33707 

100.511  Implementation  (tem- 
porary)  29897.  33708 

Implementation  (temporary) 11577 

100.514  Implementation  (tem- 
porary)   29898 

100.1105  Implementation  (tem- 
porary)  47911 

(b)(2)  amended:  interim 51332 

110.140    (b)(3)  corrected 40360 

110.224    (d)(1)  table  amended 11578 

117.123  (b)  redesignated  as  (c); 
(a)  introductory  text  and 
new  (c)  introductory  text  re- 
vised; new  (b)  added .1392 

117.175    (a)  revised;  eff.  5-1-92 

to  10-31-92 14644 

117.189    (d)  added;   eff.   5-1-92 

to  10-31-92 13322 

117.255  (a)(2)  revised  (tempo- 
rary)  35187.  49145.  59881 

(a)(2)  revised  (temporary) 3009 

(a)(2)  revised;   (a)(3)   and   (4) 

added  (temporary) 9387 

117.261    (gg)  removed 11579 

117.287    (e)  revised 38073 

(e)  corrected 43649 

117.415    (c)  revised 2841 

117.444    Added 43874 

117.545    Removed 7879 

117.561    Revised  (temporary) 30334 

117.573    Revised 14643 

117.588    Added 41460 

117.595    Revised..^ 57491 

117.611    Revised 41461 

117.618  Revised 60064 

117.619  Revised 41461 

117.620  Added 41462 

117.627    Revised 37474 

117.679    Removed 57287 

117.822    (a)  revised;  (c)  added 54789 

(a)  revised 6678 

117.827    Removed 36099 

117.837  Revised 1 1580 

117.838  Removed 7655 

117.867    Removed 67528 

117.881    (b)  removed 67528 

1 17.885    Removed 67528 

1 17.891    Removed 67528 

117.893    (a)  revised 66599 

117.899    Revised 49706 

117.911  (d)  revised  (tempo- 
rary)  57288 


Note  1:  BoMfoc*  pog*  numb*n  indicate  1993  changat. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  33  Chapter  I— Con.  Page 

(d)       revised;       eff.       4-1-92 

through  5-29-92 12877 

117.997    (e)  added 49411 

117.1017    Removed 13645 

117.1019    Removed... 13645 

117.1039    Removed 67528 

117.1041    (b)(1)  added 41284 

117    Appendix      A      amended...57492. 

60064 
127    Authority       citation       re- 
vised  35819 

127.003    Revised 35819 

127.61 1    Revised 35819 

147.1 1 14  Added 9055 

147.1115  Added 9055 

147.1116  Added 9054 

153.105  (a)(6)    and    (b)(2)    re- 
moved  61163 

154.106  Revised 35819 

154.500    (d)(3)  revised .....35820 

161.1 14    Revised 37475 

165    Temporary         regulations 

list 33708,  51980 

Temporary  regulations  list 2020 

165.165    Added 40251 

Revised 11685 

(c)(2),  (d)(5)  and  (6) 

corrected 13413 

165.170    Added 50274 

Removed 1 1686 

165.204    Added 55820 

165.713    Added 30509 

165.752    Revised 36005 

Corrected 41284 

165.805    (a)  revised 66599 

165.T0105    Added            (tempo- 
rary)  32111 

165.T01-008    Added         (tempo- 
rary)  6790 

165.T0110    Added            (tempo- 
rary)  36004 

165.0118    Added  (temporary) 37853 

165.T0128    Added            (tempo- 
rary)  43701 

165.T01148    Addded        (tempo- 
rary)  54539 

165.T01-168    Added         (tempo- 
rary)  1107 

Technical  correction 4366 

165.T01-170    Added         (tempo- 
rary)  1107 

Technical  correction 4366 

165.T01-171    Added         (tempo- 
rary)  348 

165.T01-172Added            (tempo- 
rary)  14488 

Note  1:  Boldface  pog*  number*  indicate  1993  change*. 


Page 

165.T0209    Added            (tempo- 
rary)  13646 

Regulation  at  57  FR  13646  ef- 
fective date  corrected 13646 

165.T02040    Added          (tempo- 
rary)  31876 

165.T02-048    Added         (tempo- 
rary)  42944 

165.T02-049    Added         (tempo- 
rary)  42944 

165.T0512    Added            (tempo- 
rary)  65189 

165.T05-13    Added          (tempo- 
rary)  18399 

165.T540    Added  (temporary) 37852 

165.T5-009    Added           (tempo- 
rary)  30508 

165.T05-010    Added         (tempo- 
rary)  49412 

165.T0552    Added            (tempo- 
rary)  63660 

165.T0719    Added            (tempo- 
rary)  1 1431 

165.T0786    Added            (tempo- 
rary)  42235 

165.T07121    Added          (tempo- 
rary)  65190 

165.T0801    Added            (tempo- 
rary)  8266 

165.T0929    Added            (tempo- 
rary)  30335 

165.T0930    Added            (tempo- 
rary)  40251 

165.T1056    Added            (tempo- 
rary)  .....40250 

165.T1071    Added            (tempo- 
rary)  30334 

165.T1080    Added            (tempo- 
rary)  31086 

165.T1094    Added            (tempo- 
rary)  32111 

165.T1097    Added            (tempo- 
rary)  48106 

165.T1100    Added            (tempo- 
rary)  32112 

165.T1106    Added  (temporary 35830 

165.T1107    Added  (temporary 35831 

165.1108    (a)  corrected 40360 

165.T1110    Added  (temporary 35831 

165.T1113    Added            (tempo- 
rary)  42234 

165.T1129    Added            (tempo- 
rary)  42943 

165.T1131    Added            (tempo- 
rary)  42942 
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165.T1133  Added  (tempo- 
rary)  42943 

165.T1137  Added  (tempo- 
rary)  42688 

165.T1146  Added  (tempo- 
rary)  49412 

165.T1161  Added  (tempo- 
rary)  5078 

165.T1189  Added  (tempo- 
rary)  30509 

Chapter  II — Corps  of  Engineers,  De- 
partment of  the  Army  (Parts 
200—399) 

207.440    (u)  revised 1024S 

242    Added 54712 

330    Revised 59134 

330.12    Amended 51838 

334.775    Added ; 42528 

Chapter  IV — Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
400—499) 

402.3    (g)  revised 2471 

402. 1 1    Revised..™ 2471 

(b)  corrected 10522 

Title  33 — Proposed  Rules: 

1-199  (Ch.  I)    4744 

1       4. 65786 

26    + 58292 

64    _ 47930 

95    56180 

100    ...29916,     31899.      32150.      37886. 

56180,  63700 

7348,  10308,  10849,  12266,  12557 

110  38093 

10308,  11455,  12266,  12557,  12891 

115    L12557 

117  ...32151.   34046,   35839.   37504. 

40420.  41498.  47932,  48770, 

49445.  56609,  56610.  63701. 

66326,  66609 

...1138,  8428,   10321,   10322,   11591,   11592, 

11702,13685,13686 

130     U 49006,  61216 

131    [i.. 49006.  61216 

132     '. 49006,  61216 

137     49006,  61216 

143     , 65786,  66766 

1. 10149 

150 IL 2236 

154    II •708 

155    43534,  58202.  60949,  66611 


Page 

1139,  1890,  6792,  9402 

157     44051,  56284. 

1243,  1854 

161     36910.  40946,  48771 

162    48773.  65720 

8852,  14682 

164 12378 

165    36121.  37052,  55104 

1141,  10308,  12266,  12557 

173 56180 

174    56180 

175    56180 

177    56180 

179    56180 

181    56180 

183    ; 56180 

200-399  (Ch.  II)    40446,  51868 

207    59913 

328    65964 

330    48136 

334 41500 

400-499  (Ch.  IV) 4744 

402     47431 

8103 

TITLE  34— EDUCATION 

Subtitle  A — Office  of  the  Secretary, 
Department  of  Education  (Ports 
1—99) 

3    Heading  revised 65388 

3.1—3.4    Designated  as  subpart 

A 65388 

3.4    (b)  and  (e)(3)  amended 65388 

3.5—3.10  (Subpart  B)    Added 65388 

Chapter  II — Office  of  Secondary  Edu- 
cation, Department  of  Education 
(Parts  200—299) 

222.91  Amended;  authority  ci- 
tation revised  (effective  date 
pending) 12464 

222.94  (a),  (d)  introductory 
text,  (1)  introductory  text. 
(2)  introductory  text  and 
authority  citation  revised; 
(c)  amended  (effective  date 
pending) 12464 

222.95  (a)     revised     (effective 

date  pending) 12465 

222.96  Introductory  text  and 
(a)  revised  (effective  date 
pending) 12465 
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TITLE  34  Chapter  II — Con.  page 

222.98  (a)     revised     (effective 

date  pending) 12465 

222.99  Heading,  (b)  introducto- 
ry text,  (1)  introductory 
text,  (i),  (ii),  (2)  introducto- 
ry text,  (iii),  (3)  introducto- 
ry text,  (i),  (ii)(A)  and  (B) 
amended;  authority  citation 
revised  (effective  date  pend- 
ing)  12465 

222.101    (a)     revised    (effective 

date  pending) 12465 

222.102(b)(l)(i).  (ii),  (c)  intro- 
ductory text,  (1),  (2)(i)  and 
authority  citation  revised 
(effective  date  pending) 12465 

298.12  (a)(5)  and  (6)  redesig- 
nated as  (a)(6)  and  (7);  new 
(a)(5)  added  (efffective  date 
pending) 1208 

Chapter  III — Office  of  Special  Educa- 
tion and  Rehabilitative  Services, 
Department  of  Education  (Parts 
300—399) 

301  Heading  revised  (effective 
date  pending) 

301.2  Heading,  introductory 
text,  (a),  (b)  and  (c)  amend- 
ed (effective  date  pending) 

301.3  (a),  (b)  and  (c)  amended 
(effective  date  pending) 

301.4  (a)  revised  (effective  date 
pending) 

301.5  (c)  amended  (effective 
date  pending) 

301.10  (a)(2)  and  (b)(2)  amend- 
ed (effective  date  pending) 

301.12  Heading,  (b)  and  (c) 
amended  (effective  date 
pending) 

301.20  Heading,  (a)  introducto- 
ry text,  (1),  (2),  (b)  and  (c) 
amended  (effective  date 
pending) 

301.21  Amended  (effective  date 
pending) 

301.30  (a),  (b)(1),  (2)  and  (d) 
amended  (effective  date 
pending) 

301.31  (a)  and  (b)  amended  (ef- 
fective date  pending) 

301.32  Amended  (effective  date 
pending) 


54688 

54688 
54688 
54688 
54688 
54688 

54688 

54688 
54688 

54688 
54688 
54688 


Page 

303  Heading  revised  (effective 

date  pending) 54688 

303.1  Heading,  (a)  and  (c) 
amended  (effective  date 
pending) 54688 

303.4  (a)(3)  amended  (effective 

date  pending) 54688 

303.5  Amended  (effective  date 
pending) 54688 

303.7    Amended  (effective  date 

pending) 54688 

303.12    (b)  and  Note  1  amended 

(effective  date  pending) 54688 

303.16  Heading,  (a)  and  Note  2 
amended  (effective  date 
pending) 54688 

303.151  Heading,  (a)  and  (b)(4) 
amended  (effective  date 
pending,) 54688 

303.180    (a J  amended  (effective 

date  pending) 54688 

303.301  (dM2)  amended  (effec- 
tive date  pending) 54688 

303.302  Amended         (effective 

date  pending) 54688 

303.320  Note  1  amended  (effec- 
tive date  pending) 54688 

303.322  (b)(1)  amended  (effec- 
tive date  pending) 54688 

303.404  Note  2  amended  (effec- 
tive date  pending) 54688 

303.460  (b)(2)  amended  (effec- 
tive date  pending) 54688 

303.521  <c)  amended  (effective 

date  pending) 54688 

303.601  (a)(1)  amended  (effec- 
tive date  pending) 54688 

303.320  Amended         (effective 

date  pending) 54688 

303.321  (d)(2)(i)  and  (ii) 
amended;  (d)(2)(iii)  added 
(effective  date  pending) 54688 

303.360  (b)(3)(i)  and  (ii)  redes- 
ignated as  (b)(3)(ii)  and  (iii); 
new  (b)(3)<i)  added  (effec- 
tive date  pending) *: 54688 

303.522  (b)(4)  amended  (effec- 
tive date  pending) 54689 

304  Heading  revised  (effective 

date  pending) 54689 

304.1  Revised  (effective  date 
pending) 54689 

304.2  Revised  (effective  date 
pending) 54689 


Note  1:  Boldfoc*  pag*  numbers  indkal*  1993  change*. 
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304.3  Revised  (effective  date 
pending) 

304.4  (b)  amended  (effective 
date  pending) 

304.20  (a)(2)  introductory  text, 
(ii)  and  (b)(1)  revised  (effec- 
tive date  pending) 

304.41  (a)  amended  (effective 
date  pending) 

304.51  (a),  (b)(1),  (2)  and  (3)  re- 
vised (effective  date  pend- 
ing)  

305.1  (a)  revised  (effective  date 
pending) 

305.3  (a)(2)(i),  (iv)  and  (v)  re- 
vised; (a)(2)(vi),  (vii),  (viii) 
and  (ix)  added  (effective 
date  pending) 

305.10  (a)  through  (e)  amend- 
ed (effective  date  pending) 

305.31  (c)(2)(v)(C)  and 
( d)(  2  )(iv)(C)  revised 

305.40  (a)  and  (b)  amended;  (c) 
revised;  (d)  added  (effective 
date  pending) 

307    Heading  revised 

307.1  Heading  and  text  amend- 
ed (effective  date  pending).... 

307.2  Heading  and  text  amend- 
ed (effective  date  pending) 

307.3  Heading  amended  (effec- 
tive date  pending) 

307.4  Heading  revised;  (b) 
amended;  (c)  added  (effec- 
tive date  pending) 

307.10  Revised  (effective  date 
pending) 

307.11  Heading,  (a)  introducto- 
ry text.  (U(i),  (ii),  and  (iii) 
revised;  (a)(1)  introductory 
text,  (iv).  (2)  introductory 
text,  (i)  through  (vi).  (3). 
(b)(2).  (c)(1)  and  (3)  amend- 
ed (effective  date  pending).... 

307.12  (b)  introductory  text 
amended  (effective  date 
pending) 

(b)  introductory  text.  (1).  (2). 
(3)  and  (c)  amended  (effec- 
tive date  pending) 

307.13  (a),  (b)(1).  (2).  (3).  (c)(1), 
(2),  (3).  (d)  and  (e)  amended 
(effective  date  pending) 

307.14  Added  (effective  date 
pending) 


Page 
54689 
54689 

54689 
54689 

54689 
54689 

54690 
54690 
54690 

54690 
.51584 

51585 

51585 

51585 

51585 
51505 


51585 

51585 

51586 

51586 
51586 


Page 

307.15    Added    (effective    date 

pending) 51586 

307.31  (b)  and  (c)  amended  (ef- 
fective date  pending) 51585 

Introductory  text  and  (a) 
amended  (effective  date 
pending) 51586 

307.33  (a)(1)  through  (4). 
(b)(2),  (3).  (4),  (8),  (9),  (c)  in- 
trofluctory  text,  (3),  (f)(2), 
and  (g)  amended  (effective 

date  pending) 51585 

Heading  revised;  (a)(1).  (2). 
(4),  (b)(1).  (4),  (6),  (7),  (8), 
(10),  (c)(5),  (f)(1),  and  (2) 
amended  (effective  date 
pending) 51587 

307.35  Removed;  new  307.35  re- 
designated from  307.36; 
heading  and  introductory 
text  revised;  (a)  introducto- 
ry text,  (2).  (3),  (b)(5),  and 
(c)(l)(iv)  amended  (effective 

date  pending) 51587 

307.36  Redesignated     as     new 
307.35;  new  307.36  added  (ef-    < 
fective  date  pending) 51587 

307.37  Added  (effective  date 
pending) 51589 

307.41  Introductory  text 
amended  (effective  date 
pending) 51585 

Introductory  text  amended 
(effective  date  pending) 51589 

307.42  Added  (effective  date 
pending) 51589 

309    Heading  revised  (effective 

date  pending) 54690 

309.1  Heading,  introductory 
text  and  (a)  revised  (effec- 
tive date  pending) 54690 

309.3  Introductory  text,  (a),  (c) 
and  (f)  amended;  (g)  and  (h) 
added  (effective  date  pend- 
ing)  54690 

309.4  (a)(1)  revised;  (a)(4)  re- 
moved; (a)(5)  redesignated 
as  (a)(4)  and  amended;  new 
(a)(5)  through  (9)  added  (ef- 
fective date  pending) 54690 

309.5  (b)  amended;  (c)  revised 
(effective  date  pending) 54691 

309.21  (b)(1).  (c)(2)(ii).  and 
(f)(2)(iv)  amended  (effective 
date  pending) 54691 


Note  1:  Beldfoc*  pog*  nunib«r>  indicot*  1993  chong**. 
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TITLE  34  Chapter  III— Con.  Page 

309.30—309.33  (Subpart  D) 
Heading  amended  (effective 

date  pending) 54691 

309.30  (a)(1)  through  (5)  re- 
vised; (a)(6)  through  (9) 
added  (effective  date  pend- 
ing)  54691 

309.32  Added  (effective  date 
pending) 54691 

309.33  Added  (effective  date 
pending) 54691 

OMB  number 14314 

315    Heading  revised  (effective 

date  pending) 54691 

315.1    Revised    (effective    date 

pending) 54692 

315.3  (b)(1)  revised;  (b)(4) 
amended;  (b)(5)  through  (9) 
added  (effective  date  pend- 
ing)  54692 

315.4  (c),  (d)  introductory  text, 
(1),  (2)  and  (3)  introductory 
text  revised  (effective  date 
pending) 54692 

315.10  (b)  and  (d)  amended  (ef- 
fective date  pending) 54691 

(a)  and  (c)  revised^ (e)  and  (f) 
added  (effective  date  pend- 
ing)  54692 

315.11  (a)(2)  and  (b)(2)  amend- 
ed (effective  date  pending) 54691 

315.11  (a)(1)  amended  (effec- 
tive date  pending) 54692 

315.12  (a)  introductory  text, 
(2).  (3),  (4)  and  (b)(2) 
amended  (effective  date 
pending) 54691 

315.13  (d)(2)  amended  (effec- 
tive date  pending) 54691 

(b)  amended  (effective  date 
pending) 54692 

315.14  Amended  (effective  date 
pending) 54692 

315.32  (a)  introductory  text, 
(1),  (d),  (d)(2)(i),  (ii)  and  (iii) 
amended  (effective  date 
pending) 54691 

(c)(4),  (d)(l)(iv)  and  (2)(ii) 
amended  (effective  date 
pending) 54692 

315.33  (a)  introductory  text, 
(2)  and  (3)  amended  (effec- 
tive date  pending) 54691 

(b)(5)  and  (c)(l)(iv)  amended 
(effective  date  pending) 54692 


Page 

315.41    Added    (effective    date 

pending) 54692 

OMB  number 14314 

316    Heading  revised  (effective 

date  pending) 54693 

316.1    (a)  revised  (effective  date 

pending) 54693 

316.3  (a),  (b),  (e)  and  (f)  re- 
vised (effective  date  pend- 
ing)  54693 

316.4  (a)  revised  (effective  date 
pending) 54693 

316.5  (c)  revised  (effective  date 
pending) 54693 

316.21  (a)(2).  (b)(1),  (2),  (5),  (6) 
and  (e)(4)  revised  (effective 

date  pending) 54693 

316.22  (a)  revised;  (c)  added 
(effective  date  pending) 54694 

316.30  Revised  (effective  date 
pending) 54694 

316.31  Revised  (effective  date 
pending) 54694 

316.32  Added  (effective  date 
pending) 54694 

318  Revised  (effective  date 
pending) 57199 

319  Heading  revised  (effective 

date  pending) 54694 

319.1  Introductory  text  amend- 
ed (effective  date  pending) 54694 

319.2  (a)  amended;  (b)  revised; 
(c)  and  (d)  added  (effective 

date  pending) 54694 

319.3  (a)  revised  (effective  date 
pending) 54694 

319.10  Heading  and  (a)  revised 
(effective  date  pending) 54695 

319.11  Added  (effective  date 
pending) 54695 

319.20  Heading  revised;  (a)  in- 
troductory text  and  (1) 
amended  (effective  date 
pending) 54695 

319.21  (a)  and  (b)  amended  (ef- 
fective date  pending) 54695 

319.22  (b)(l)(i),  (iii),  (2)(ii). 
(iv),  (vii),  (3)(v)  and  (5)(iv) 
amended  (effective  date 
pending) 54695 

319.30    (h)     revised     (effective 

date  pending) 54695 

319.33    Added    (effective    date 

pending) 54695 


Note  1:  Boldface  page  numbers  indicate  1992  change*. 
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320  Heading  revised  (effective 
date  pending) 

320.1  Revised  (effective  date 
pending) 

320.2  Amended  (effective  date 
pending) 

320.3  Redesignated  as  320.4; 
new  320.3  added  (effective 
date  pending) 

320.4  Redesignated  as  320.5; 
new  320.4  redesignated  from 
320.3  (effective  date  pend- 
ing)  

(b)(1),  (4)  and  (5)  revised; 
(b)(6)  through  (9)  added  (ef- 
fective date  pending) 

320.5  Redesignated  from  320.4 
(effective  date  pending) 

320.10  Revised  (effective  date 
pending) 

320.30  (a)(2)(v)(C)  and 
(b)(2)(iv)(C)  amended  (effec- 
tive date  pending) 

320.32    Added     (effective     date 

pending) 

OMB  number 

320.40  (a)  amended  (effective 
date  pending) 

320.41  Added  (effective  date 
pending) 

OMB  number... 

324  Heading  revised  (effective 
date  pending) , 

324.1  Revised  (effective  date 
pending) 

324.2  (a)  and  (b)  amended  (ef- 
fective date  pending) , 

324.3  (b)(1).  (3)  and  (4)  revised; 
(b)(5)  through  (8)  added  (ef- 
fective date  pending) 

324.4  (b)  and  (c)  amended  (ef- 
fective date  pending) 

324.10—324.11  (Subpart  B) 
Heading  revised  (effective 
date  pending) 

324.10  Revised  (effective  date 
pending) 

324.11  (a),  (b)  introductory 
text  and  (1)  amended  (effec- 
tive date  pending) 

324.30  (b)  revised  (effective 
date  pending) 

324.31  (a)(2)(C)  and 
(b)((2)(iv)(C)  amended;  (f) 
and  (g)  revised  (effective 
date  pending) 


Page 
54695 
54695 
54695 

54695 

54695 

54696 
54695 
54696 

54696 

54696 
..14314 


54696 

54696 
.14314 


54697 
54697 
54697 

54697 
54697 

54697 
54697 

54698 
54698 

54698 


Page 
324.32    (a)(2)(v)(C)                 and 
(b)(2)(iv)(C)  amended  (effec- 
tive date  pending) 54698 

324.41  Added  (effective  date 
pending) 54698 

OMB  number 14315 

325  Added  (effective  date 
pending) 66291 

326  Heading  revised  (effective 

date  pending) 54698 

326.1  Heading,  (a)(1),  (2)(i), 
(iii)  and  (b)  amended  (effec- 
tive date  pending) 54698 

326.3  Introductory  text,  (b)(1), 
(4)  and  (5)  revised;  (b)(6) 
through  (9)  added  (effective 

date  pending) 54698 

326.4  (c)(2)  amended  (effective 

date  pending) 54698 

326.4    (b)   and   (c)(1)   amended 

(effective  date  pending) 54699 

326.10  (a)(1),  (3).  (4)  and  (b) 
amended      (effective      date 

pending) 54698 

(a)(3)  amended  (effective  date 
pending) 54699 

326.20  (a),  (b)(2)  and  (3) 
amended      (effective      date 

pending) 54698 

(b)(3)  amended  (effective  date 
pending) 54699 

326.30  (b)  through  (h)  amend- 
ed (effective  date  pending) 54698 

(b),  (i)  and  (j)  amended;  (k)  re- 
vised; (1)  added  (effective 
date  pending) 54699 

326.32  (g)    amended    (effective 

date  pending) 54698 

(a)(2)(v)(C)  and  (b)(2)(iv)(C) 
amended  (effective  date 
pending) 54699 

326.33  (g)    amended    (effective 

date  pending) 54698 

(a)(2)(v)(C)  and  (b)(2)(iv)(C) 
amended      (effective      date 

pending) 54699 

326.40    Amended  (effective  date 

pending) .■54698,  54699 

326.42  Added  (effective  date 
pending) 54699 

OMB  number 14315 

327  Heading  revised  (effective 

date  pending) 54699 

327.1    Amended  (effective  date 

pending) 54699 


Note  1:  ftoldfoc*  pog*  numbars  indicate  1992  change*. 
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TITLE  34  Chapter  III— Con.  Page 

327.2  (a)  amended;  (c)  and  (d) 
added  (effective  date  pend- 
ing)  54699 

327.3  (b)(1).  (4)  and  (5)  revised; 
(b)(6).  (7)  and  (8)  added  (ef- 
fective date  pending) 54699 

327.4  (a)  designation  and  (b) 
removed  ,  (effective  date 
pending) 54700 

327.10    Revised   (effective   date 

pending) 54700 

327.30  Revised  (effective  date 
pending) 54701 

327.31  (a)(2)(v)(C). 
(b)(2)(iv)(C).  (g)  introducto- 
ry text,  (2)  and  (3)  amended 
(effective  date  pending) 54701 

327.40  (b)     revised     (effective 

date  pending) 54701 

327.41  Added  (effective  date 
pending) 54701 

OMB  number 14315 

328    Added       (effective       date 

pending) 56457 

330  Heading  revised  (effective 

date  pending) 54701 

330.1  Revised  (effective  date 
pending) 54701 

330.2  Revised  (effective  date 
pending) 54701 

330.4    (b)     amended     (effective 

date  pending) 54701 

330.50    (b)     revised     (effective 

date  pending) 54701 

331  Heading  revised  (effective 

date  pending) 54701 

331.1  Revised  (effective  date 
pending) 54702 

331.2  Revised  (effective  date 
pending) 54702 

331.4  Heading  revised;  (b) 
amended  (effective  date 
pending) 54702 

332.1  Revised  (effective  date 
pending) 54702 

332.2  Amended  (effective  date 
pending) 54702 

332.3  Revised  (effective  date 
pending) 54702 

332.4  (b)     amended     (effective 

date  pending) 54702 

332.10  (a)  introductory  text. 
(1).  (4),  (b)  and  (e)  amended; 
(f)  through  (i)  added  (effec- 
tive date  pending) 54702 


Page 
332.30    (b)    amended   (effective 

date  pending).r: 54703 

332.32    (a)(2)(v)(A). 

(b)(2)(iv)(A)     and     (f)(2)(i) 
amended      (effective      date 

pending) 54703 

OMB  number 14315 

332.41    Added     (effective     date 

,.   pending) 54703 

OMB  number 14315 

333    Heading  revised  (effective 

date  pending) 54703 

333.1  Revised  (effective  date 
pending) 54703 

333.2  Existing  text  designated 
as  (a);  (b)  added  (effective 

date  pending) 54703 

333.3  Heading  revised;  (a) 
through  (f)  amended;  (g) 
and    (h)    added    (effective 

'  date  pending) 54703 

333.4  Heading  revised  (effec- 
tive date  pending) 54703 

333.5  (a)(1)    revised    (effective 

date  pending) 54703 

333.6  (b)  and  (c)  amended  (ef- 
fective date  pending) 54703 

333.21  (d)(2)(iv)  and  (f)(1) 
amended  (effective  date 
pending) 54704 

333.22  (c)(2)(iii)  and  (e)(2)(iv) 
amended  (effective  date 
pending) 54704 

333.31    Added     (effective     date 

pending) .-. 54704 

OMB  number 14315 

338    Heading  revised  (effective 

date  pending) 54704 

338.1    Revised    (effective    date 

pending) 54704 

338.3  Introductory  text  amend- 
ed; (b)(1),  (4)  and  (5)  re- 
vised; (b)(6)  through  (9) 
added  (effective  date  pend- 
ing)  54704 

338.4  (c)  revised  (effective  date 
pending) 54704 

338.10  .(a)(2)  introductory  text, 
(i).  (ii),  (iv),  (3).  (4)  and 
(b)(ll)  amended;  (a)(2)(ii) 
revised  (effective  date  pend- 
ing)  54704 

338.20  (a)  and  (b)  amended  (ef- 
fective date  pending) 54704 
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345.41 
345.43 
345.46 


Page 

338.30  (b)  and  (c)  amended  (ef- 
fective date  pending) 54704 

338.31  (a)(2)(v)(C), 
(b)(2)(iv)(C)  and  (h)  amend- 
ed (effective  date  pending) 54704 

338.41    Added    (effective    date 

pending) , 54704 

OMB  number 14315 

345.20  OMB  number 14315 

345.21  OMB  number 14315 

345.31  OMB  number 14315 

345.40    OMB  number .,...14315 

OMB  number 14315 

OMB  number 14315 

OMB  number 14315 

347    Added       (effective       date 

pending) 40195 

361.86    Revised 33149^ 

380.11  OMB  number 14315 

380.12  OMB  number. 14315 

380.13  OMB  number 14315 

Chapter  VI — Office  of  Postsecondary 
Education,  Department  of  Educa- 
tion (Parts  600—699) 

600  Authority  citation  re- 
vised  36695 

600.30  (b)  and  (c)  redesignated 
as  (c)  and  (d);  (a)  introduc- 
tory text  revised;  new  (a)(6), 
(b),  (e)  and  (f)  added  (effec- 
tive date  pending) 36695 

OMB  number 6557 

600.32  Added  (effective  date 
pending) 36696 

642.5  (b)    amended    (effective 

date  pending) 9005 

643.3  (a)(l)(iii)  amended; 
(a)(l)(v)  and  (vi)  added  (ef- 
fective date  pending) 

643.6  (b)  amended  (effective 
date  pending) 

644.3  (a)(3)  amended;  (a)(5) 
and  (6)  added  (effective  date 
pending) 

644.6  (b)  amended  (effective 
date  pending) 

645.3  (a)(l)(iii)  amended; 
(a)(l)(v)  and  (vi)  added  (ef- 
fective date  pending) 

645.6    (b)    amended    (effective 

date  pending) 9005 

646.3  (a)(3)  amended;  (a)(5) 
and  (6)  added  (effective  date 
pending) 9005 


.9005 


.9005 


.9005 


.9005 


.9005 


Page 

646.6  (b)    amended    (effective 

date  pending) 9005 

652    Added       (effective       date 

pending) 10729 

668  Authority  citation  re- 
vised  61337 

668.1  (c)(4)  removed;  (c)(5) 
through  (11)  redesignated  as 
(c)(4)  through  (10);  (c)(3), 
new  (c)(9)  and  (10)  amend- 
ed;    (b)     revised     (effective 

date  pending) 36696 

668.2  Revised  (effective  date 
pending) 36696 

668.7  Authority  citation 
amended 36697 

(a)(4)(iv)  and  authority  cita- 
tion revised  (effective  date 
pending) 9006 

668.13  (c)(3)  and  (4)(iii)(B) 
amended;  (c)(5),  (d)(3)  and 
(h)  through  (k)  added  (ef- 
fective date  pending) 36697 

668.15  (a)(1),  (b)  introductory 
text,  (l)(i),  (ii)  introductory 
text  and  (e)  amended;  (f)  re- 
designated as  (h);  new  (h)(1) 
revised;  (f ),  (g)  and  (i)  added 

(effective  date  pending) 33338 

OMB  number 43702 

668.20  Heading  revised;  (c)(1) 
and  (2)  amended;  (c)(3) 
added  (effective  date  pend- 
ing)  36698 

668.23    (b)     revised     (effective 

date  pending) 36698 

(d)  revised  (effective  date 
pending) 66495 

668.25    Revised   (effective   date 

pending) j..... 33341 

OMB  number 43702 

668.44  (c)  through  (f)  removed; 
(a)(3)  amended  (effective 
date  pending) 36698 

668.51—668.61  (Subpart  E)  Re- 
vised (effective  date  pend- 
ing)  61337 

668.51  (c)  introductory  text 
and  (1)  amended  (effective 
date  pending) 36698 

668.90  (a)(3)(i),  (ii)  and  (iii) 
amended;  (a)(3)(iv)  and  (v) 
added  (effective  date  pend- 
ing)  36698 
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TITLE  34  Chapter  VI— Con. 

(a)(3)(iii)   amended   (effective 
date  pending) 

668.95  (b)(l)(ii)  amended  (ef- 
fective date  pending) 

668  Appendix  A  removed  (ef- 
fective date  pending) 

682    OMB  number 

682.208  (e)  added  (effective 
date  pending) 

682.401    (b)(  14)  added  (effective 

date  pending) 

OMB  number 

682.410  (c)(l)(iii)  amended  (ef- 
fective date  pending) 

682.603  (c)  amended  (effective 
date  pending) 

682.606  (b)(2)  amended  (effec- 
tive date  pending) 

690    Technical  correction 

690.2  (a)  and  (b)  redesignated 
as  (b)  and  (c)  and  amended; 
new  (a)  added  (effective 
date  pending) 

690.3  (a)  introductory  text,  (1), 
(2)  and  (b)  amended  (effec- 
tive date  pending) 

690.7  (a)(l)(i)  amended  (effec- 
tive date  pending) 

690.13  Amended  (effective  date 
pending) 

690.61  (b)(2)  amended  (effec- 
tive date  pending) 

690.63  (a)  introductory  text, 
(3)(i),  (ii)  and  (c)  amended 
(effective  date  pending) 

690.64  (c)(1)  and  (2)  introduc- 
tory text  revised  (effective 
date  pending) 

690.75  (a)(3)  revised  (effective 
date  pending) 

690.76  (b)  revised  (effective 
date  pending) 

690.77  Nomenclature  change; 
(a)(3)  and  (b)  introductory 
text  revised  (effective  date 
pending) 

690.78  (d)(3)  revised  (effective 
date  pending) 

690.79  (c)  revised  (effective 
date  pending) 

690.83  (a)  and  authority  cita- 
tion revised;  (b)  redesignat- 
ed as  (b)(2);  (b)(1),  (c)  and 
(d)  added  (effective  date 
pending) 


Page 

33342 

36699 

36698 
64703 

48992 

33342 
43702 

33342 

33342 

33342 
...2021 


56916 

56916 
56916 
56916 
56916 

56916 

56916 
56916 
56916 

56916 
56916 
56917 


56917 


Page 

690.84    Removed  (effective  date 

pending) 56917 

Chapter  VII— Office  of  Educational 
Research  and  Improvement,  De- 
partment of  Education  (Parts 
700—799) 

722    Added       (effective       date 

pending) 14961 

770    Revised      (effective     date 

pending) 9351 

791    Added       (effective       date 

pending) 8997 

Title  34 — Proposed  Rules: 

1-99  (Subtitle  A)    6205 

81 506 

100-799  (Subtitle  B)  6205 

201 2863 

208  54650 

212  7300 

222  46670 

300  41266,  67420 

303  67420 

361 30620 

363  57778 

.'. 3158 

400  51448 

401 51448 

402  51448 

403  .". 51448 

405  51448 

406  51448 

407  51448 

408  51448 

409  51448 

410  51448 

411  „ 51448 

412 51448 

413  51448 

414  51448 

415  51448 

416  51448 

417  51448 

418  51448 

419 51448 

421  51448 

422  51448 

423  51448 

424  51448 

425  51448,  55542 

426  51448,  55542 

427  51448 
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428  

431  

432  

433  

434  i. 55542 


Page 
.51448 
. 55542 
. 55542 
. 55542 


435 
436 
437 
438 
441 
460 
461 
462 
463 
464 
471 
472 
473 
474 
475 
476 
477 
489 
490 
491 
600 
664 
668 
682 
722 
770 
791 
1200 


55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

55542 

63574 

9618 

.63574,66496 

43978 

59158 

9374 

51122 

55416 


TITLE  35— PANAMA  CANAL 

Chapter  1 — Panama  Canal 
Regulations  (Parts  1—299) 

60.1  (b)(8)   revised;   (b)(9)   and 

( 10)  added 59882 

60.2  (b)(1)  and  (c)  revised 59882 

60.3  (f)(3)(ii)  revised 59882 

60.4  (a)(1)     and     (2)     revised; 
(a)(3)  added 59882 

60.6    (d)   introductory   text   re- 
vised  59882 

60.8  (b)  and  (m)  intorductory 

text  revised 59882 

60.9  (f)  revised 59882 

60.10  (a).  (d)(4)(i)  and  (e)  re- 
vised  59883 

60.11  (c)  and  (d)  revised 59883 

60.12  (a),    (d)(3)    and    (e)    re- 
vised  59883 
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Page 


60.13  (b),  (d)  and  (e)(1)  re- 
vised  59883 

60.14  (a)  revised 59884 

60.15  Revised 59884 

60.17    (b)   and   (c)   revised;   (d) 

added 59884 

101.2    (a)  and  (b)  revised 55632 

251.4    (h)  revised , 40555 

251.25    Revised 40555 

251.31  (a),  (b)  introductory 
text,  (1)  and  (c)  revised; 
(b)(4)  removed;  (b)(5)  redes- 
ignated as  (b)(4)  and  re- 
vised; (e)  added 40556 

251.32  (b)  revised;  (d)  added 40556 

253.8    (b)  introductory  text  and 

(d)  revised 40556 


Title  35 — Proposed  Rules.- 


35 

101 

133 


514 

.31362 
...13067 


TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chapter  I — National  Park  Service, 
Department  of  the  Interior  (Ports 
1—199) 

7.8    (b)  revised : 41943 

7.83    (a)  revised 30696 

Effective  date  delayed  to  10- 

1-93 37158 

7.96    (j)  and  (k)  redesignated  as 

(k)  and  (1);  new  (j)  added 4576 

28    Revised.. 42790 

Chapter  II — Forest  Service,  Depart- 
ment of  Agriculture  (Ports 
200—299) 

211.6    Added;  interim 50513 

211.17    (q)  added 46550 

217.12    (a)  revised 46550 

217.19  (a)  revised 46550 

217.20  Removed 46551 

223  Authority  citation  re- 
vised  65842 

223.48  Revised 65842 

223.49  (a)  introductory  text. 
(1)  through  (4),  (c)  and  (d) 
revised;  (j)  added 36103 

223.50  Revised 36104 


Note  1:  Boldfoc*  pog*  numbart  indicate  1993  chang«t. 
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TITLE  36  Chapter  II— Con.  Page 

(f)  revised 55823 

223.191    Added .65843 

223.203    Added 65844 

228.102    (b)(5)    removed;    (b)(3) 

and  (4)  amended 56157 

230    Added;  interim 63585 

241  Heading  and  authority  ci- 
tation revised 63463 

241.1—241.3  Designated  as  sub- 
part A 63463 

241.20—241.23       (Subpart       B) 

Added 63463 

242  Regulation  at  55  FR  27121 
effective  date  extended  to  6- 
30-92 351 

242.15    (c)  amended 351 

242.23  (n)(l)(vii)  table.  (8)(ii) 
table  and  (25)(iii)  table  cor- 
rected; (n)(14)(iii)  and  (iv) 
correctly  designated 43553 

Chapter  III — Corps  of  Engineers,  De- 
partment of  the  Army  (Parts 
300—399) 

327.30  Regulation  at  56  FR 
29587  effective  date  stayed 49706 

327.31  Regulation  at  56  FR 
29587  effective  date  stayed 49706 

Revised 61163 

Corrected 65190 

Chapter  VII — Library  of  Congress 
(Ports  700—799) 

704.22    Added 49414 

Chapter  XI — Architectural  and  Trans- 
portation Barriers  Compliance 
Board  (Ports  1100—1199) 

1191  Authority  citation  re- 
vised  45518 

1191    Added 35453 

1191.1    Corrected 38174 

Revised 45518 

1191  Appendix  amended.. .455 18, 

45520,  45526 
Appendix  corrected 1393,  1396 

1192  Added 45558 

Chapter  XII — Notional  Archives  and 
Records  Administration  (Ports 
1200—1299) 

1254  Authority  citation  re- 
vised  58312 


Page 
1254.26    (b)  and  (e)  introducto- 
ry text  revised 58312 

Title  36 — Proposed  Rules: 

7     3392,  4592,  10850 

13     37262,  46589 

51     41894,  54554 

62    58790,  65203 

4592 

200-299  (Ch.  II)     6483 

217     ^ 10444 

219     42300 

242    „ 63702,  64404 

3676 

254    49948 

261    66388 

^290    66388 

296    46259,  46261 

1202    9672 

1228 9673 

1250     9672 

1254     9672 

1258 9676 

1260     9677 

1300     55416 

TITLE  37— PATENTS, 
TRADEMARKS,  AND  COPYRIGHTS 

Chapter  I — Patent  and  Trademark 
Office,  Department  of  Commerce 
(Ports  1-199) 

1.12  (a)' and  (d)  revised 65151 

(d)  corrected 66670 

1.13  (b)  revised 65151 

1.14  (d)  revised 55461 

1.16  Revised 65151 

1.17  Revised 65152 

(i)(l)  revised;  (p)  added 2033 

1.18  Revised 65152 

1.19  Revised 65152 

1.20  Revised 65153 

1.21  Revised 65153 

1.24  Revised 65153 

1.26  (c)  revised 65153 

1.28  (d)(2)  revised ....2033 

1.51  (b)  revised 2033 

1.52  (c)  revised 2033 

1.56  Revised 2034 

1.63  (b)(3)  and  (d)  revised 2034 

1.67  (c)  added 2034 

1.97  Revised 2034 

1.98  Revised 2035 


Note  1:  Boldface  page  numbers  indicate  1993  changes. 
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Page 

1 .99    Removed.;.! 2035 

1.171    Revised..,- 65153 

1.175    (a)(7)  revised 2035 

1.193    (c)  removed 2035 

1.291    (a)  and  (c)  revised 2035 

1.296    Revised 65153 

1.313    (b)  revised 2035 

1.362    (a),  (b)  and  (e)  revised 65154 

1.378    (a),  (b),  (c)(1).  (2)  and  (e) 

revised 65154 

1.445    (a)  revised 65154 

1.482    (a)  revised 65154 

1.492    Revised 65154 

1.555    Revised 2036 

1.651    Revised 42529 

(c)(3)  corrected 42529 

1.684    Revised 42529 

(c)(3)  cor  reeled 46823 

1.740    (a)(14)  revised 65155 

1.770    Revised 65155 

2.6    Revised 65155 

(a)(15),  (b)(4)  and  (8)  correct- 
ed  66670 

2.120    (d)(  1 )  revised 46379 

(d)(1)  corrected.... 54917 

10.23    (c)(10)  and  (11)  revised 2036 

Chapter  II — Copyright  Office,  Library 
of  Congress  (Parts  200—299) 

201    Authority       citation       re- 
vised  38341 

Authority  citation  revised 3296 

201.17  (k)  added;  eff.  1-1-94 3296 

201.4  (d)  revised 59885 

201.5  (c)(1)    introductory    text 

and  footnote  2  amended 59885 

201.9  (b)  revised 59885 

201.10  (f)(2)  revised 59885 

201.12    (h)  revised 59885 

201.18  (e)(1)  and  (3)  amended....  59885 

201.25  Added 38341 

201.26  Added 50658 

202.1    (e)  added 6202 

202.3    (b)(4)(ii){B),         (5)(ii)(C) 

and  (c)(2)  amended 59885 

(b)(5)(ii)(C)  and  (C)(2)  cor- 
rectly designated  as 
(b)(6)(ii)(C)  and  (c)(2); 
(b)(3)(ii).  (6)(ii),  (C),  and 
(c)(2)  footnote  6  amended 65190 

202.17  (c)(2)(ii)  amended 59885 

202.18  Added 65002 

202.19  (c)(5)  revised 47403 

(f)(3)  amended 59885 


Page 
202.20    (c)(2)(vii)     introductory 
text      and      (ix)      revised; 
(c)(2)(iii)   introductory   text 

amended;  (c)(2)(xix)  added 47403 

(c)(2)(xix)  correctly  designat- 
ed  55632 

(c)(l)(iv)  revised 60065 

(c)(2)(xvii)  amended 65191 

203.6    (b)(1)         through         (4) 

amended 59885 

204.6    (a)  amended 59886 

211.3    (a)  revised 59886 

Chapter  III — Copyright  Royalty 
Tribunal  (Parts  300—399) 

304.5    (c)(1)     through     (4)     re- 
vised  60924 

307.3    Revised 56157 

Title  37 — Proposed  Rules: 


1 


.37321,40660,41890 
2698 


10  37321.  40660.  41890 

201  31580,  32474 

202  48137 

TITLE  38— PENSIONS,  BONUSES, 
AND  VETERANS'  RELIEF 

Chapter  I — Department  of  Veterans 
Affairs  (Parts  0—99) 

1.519    (e)  amended 59218 

1.554a    Added 2229 

3.1—3.1009     (Subpart     A)    Au- 
thority     citation      revised.. .65846, 
65849.  65851,  65853 
Authority      citation      revised.. .8268, 

10425 

3.2  (i)  added 57986 

3.3  (a)(3)  amended 57986 

3.7  (X)  authority  citation  re- 
vised; (x)(20)  and  (21) 
added 65848 

3.17    Amended 57986 

3.30  Heading,  introductory 
text,  (a)  heading,  (b)  head- 
ing, (c)  heading  and  (d) 
heading  revised;  (e)  redesig- 
nated as  (f);  new  (e)  added 10425 

3.54  (a)(3)(viii)  added;  (a)(3) 
authority  citation  revised 57986 

3.55  (b)  through  (e)  and  cross 
reference  revised 10426 


Note  1:  Soldfac*  pog*  numb«ra  indicol*  1993  changes. 
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TITLE  38  Chapter  I— Con.  Pagr 

3.104  (a)  amended 65846 

Technical  correction 2320 

3.105  (a)  amended 65846 

Technical  correction 2320 

3.215  Revised '0426 

3.216  Added WAS 

3.272    (k)      introductory      text 

amended 65847 

3.309    (d)(3)  and  (4)(i)  revised 10426 

3.311a  (d)  removed;  heading, 
-(c)  and  authority  citation  re- 
vised  51653 

(c)(1)  amended:  (d)  added;  au- 
thority citation  revised 52474 

3.342  (c)(1)  and  (2)  amended; 
(c)(3)  added 65851 

3.343  (d)  removed 10426 

3.400    (u)(3),  (4),  (v)(3).  (4)  and 

(w)  revised 10426 

3.454    (b)(1).    (2).    (c)    and    (d) 

amended 65850 

(b)(3)  added 65851 

(b)(3)  corrected 7847 

3.500  (q)  amended 65847 

3.501  (i)(l)  and  (2)  revised; 
(i)(3)  and  (4)  redesignated  as 
(i)(6)  and  (7);  new  (i)(3),  (4) 

and  (5)  added 65849 

(n)  added 65853 

3.551  (b)  heading  revised;  (b) 
redesignated  as  (b)(1);  (d), 
(f)  and  (g)  redesignated  as 
(f).  (g)  and  (h);  (b)(2).  (3) 
and  new  (d)  added;  (e)  and 
(h)(1)  introductory  text  re- 
vised  65849 

(c)(2).  (4).  (6)  and  (7)  removed; 
(c)(3)  and  (5)  redesignated 
as  (c)(2)  and  (3);  (a),  (b)(1). 
(c)  introductory  text.  (1), 
new  (c)(2).  (3).  (h)(2)  and  (3) 

amended 65850 

(h)  correctly  redesignated  as 
(i) "578 

3.850—3.857    Undesignated 

center  heading  revised 65853 

3.853    Added 65853 

3.951  Existing  text  designated 
as  (b);  (a)  and  authority  ci- 
tation added 10426 

3.1612  (b)(3),  (c).  (e)(1)  and 
(2)(i)  revised;  (e)(2)(iii)  and 
(3)  redesignated  as  (e)(3) 
and  (4) 65851 

4    Technical  correction 11352 


Paftr 

4.17    Introductory  text  amend- 
ed;        authority        citation 

added 57985 

4.73    Table  amended 51653 

4.88a    Table  amended 10136 

4.104    Table  amended 51653 

4.124a  Table  amended;  author- 
ity citation  added 51653 

8    Authority  citation  rcvi.sed 57492 

8.5  Amended;  authority  cita- 
tion added 57492 

9.2  (a)  and  (b)  amended 11910 

9.3  (e)  revised 11910 

9.4  Revised 1'910 

9.24    (a)(1)  and  (2)  amended 11910 

13  Authority  citation  revised 65853 

13.109  Heading,  (d)(5)  and  au- 
thority citation  revised 65853 

14  Authority  citation  revised 4104 

14.634  Removed;  new  14.634  re- 
designated from  14.636; 
amended;  authority  citation 
added <'W 

14.635  Removed;  new  14.635  re- 
designated from  14.637; 
amended , 4104 

14.636  Redesignated  as 
14.634 4104 

14.637  Redesignated  as 
14.635 4104 

17.100  Introductory  text,  (e). 
(h).  (i*)  and  (m)  removed;  (a) 
through  (d).  (f).  (g).  (J),  (k) 
and  (1)  redesignated  as  (f) 
through  (n);  new  (a) 
through  (e)  added;  new  (h). 
(k)(l)  and  (2)  amended 52475 

17.101  Redesignated  as  17.102; 

new  17.101  added 52475 

17.102  Redesignated  as  17.103; 
new  17.102  redesignated 
from  17.101 52475 

17.103  Redesignated  from 
17.102 52475 

17.123    (b)(l)(i)(A)  revised 4367 

19  Revised 4104 

20  Added 4109 

21.4700—21.4705    (Subpart   F-2) 

Added;  interim 14489 

21.5820    (b)    introductory    text. 

(b)(l)(ii)(A).         (B).         (C). 

(2)(ii)(A),      (B)      and      (C) 

amended 44008 

21.5822    (b)(l)(i).  (ii).  (2)(i)  and 

(ii)  amended 44008 


Note  1:  Beldfoc*  pag*  numbari  indicate  1993  changes. 
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CHANGES  JULY  1,  1991  THROUGH  APRIL  30,  1992 


PaKf 
21.7020    (b)(25Mi)(E).     (F)    and 

(26)(ii)  revised:  (b)(25)(i)(G) 

added 15023 

21.7042    (a)(3).        (b)(2)        and 

(e)(2)(iii)  revised 15023 

21.7050    (a)  and  (b)  revised 15024 

21.7076    (b)(  1 )  oorrected 31332 

(a)    and    (b)(1)    introductory 

text  revised:  (b)(9)  added 15024 

21.7120    (c)  revised 15024 

21.7135  (e)(5)  added:  (1)  and  (q) 
revised 15024 

21.7136  (a),  (b)(1).  (2)  and  (3) 
introductory  text  revised: 
interim 11911 

21.7137  (a)  and  (c)(2)  revised: 
interim 11911 

21.7138  Corrected 31332 

21.7139  (a)  introductory  text 
revised ...15025 

21.7140  (d)  correctly  designat- 
ed as  (f ) 31332 

(c)(l)(iii)  revised 15025 

21.7142  (a)(5)  and  (6)  revised: 
(a)(7)   added:   (a)   authority 

citation  revised 15025 

21.7145    Heading,    (a),    (d)    and 

(f )  revised 15025 

21.7153  (c)  revised:  (d)  added 15025 

21.7154  (b)(l)(ii)  revised: 
(b)(l)(iii)  added 15026 

21.7156    (a)(2)  revised 15026 

21.7172    (a)(1)  and  (2)  revised; 

(a)        authority        citation 

added 15026 

21.7220    (c)  added 15026 

21.7222    (b)  revised 15026 

21.7280    (b)(3)(li)  revised 15026 

36.4212    Nomenclature   change: 

(a)(1).  (2)  and  (3)  amended... 29900, 
40792.  48736,  67196 
36.4212    Nomenclature   change: 

(a)(1),  (2)  and  (3)  amended 7656 

36.4225  Added 40559 

(d)  and  (e)  added 828 

36.4226  Added 40560 

36.4311    Nomenclature   change: 

(a),    (b)   and   (c)   amended. ..29900, 
40792.48736.67196 
Nomenclature  change;  (a),  (b), 
and  (c)  amended 7656 

36.4348  Added 40561 

(d)  and  (e)  added 829 

36.4349  Added 40562 

36.4503    (a)     ainended...29900,     40793, 

48736,67197 

Note  1:  Beldfac*  pog*  numbcn  indicate  1993  chongas. 


(a)  amendew: 7656 

46    Added 55462 

Title  38 — Proposed  Rules: 

1     1440,  3035,  3975,  15046 

3     30893.  40661 

1442,  1699,  2236,  10449,  10853 

4     37053.  61216.  65874 

10450 

13     40661 

14 8852 

19  ...: 4131 

20     4131 

21  ....46140.  49735.  51663.  51861.  60078 
865,  9081,  15047 

36     13068 


TITLE  39— POSTAL  SERVICE 

Chapter  I — United  States  Postal 
Service  (Parts  1—999) 

20  IMM  amended:  incorpora- 
tion by  reference 3554,  9978 

111    DMM  amended:  incorpora- 
tion   by    reference.. .36729.    46554, 
48438,  51840,  51982.  57733, 
58859,  67569 

Corrected : 1519 

DMM  amended:  incorporation 
by  reference 5779,  5858,  6558,  14357 

111.2  (c)  revised 41463 

111.3  (e)  table  amended... 56013,  56015 

221  Authority  citation  re- 
vised  55823 

221.8    (a)  amended:  (c)  added 55823 

222  Authority  citation  re- 
vised  55823 

224  Authority  citation  re- 
vised  55823 

224.3    Revised 55823 

224.41    (b)(1)  amended 55823 

233  Heading  and  authority  ci- 
tation revised 55823 

Technical  correction 55157 

233.1  Heading,  (a)  introductory 
text,  (b)  and  (c)  revised; 
(a)(1),  (2)  and  (3)  amended: 
(a)(4),  (5)  and  (d)  added 55823 

265  Authority  citation  re- 
vised  55824 

265.8    Redesignated     as     265.9; 

new  265.8  added 56934 

(e)(3)  revised 57805 
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TITLE  39  Chapter  I— Con. 

265.9  Redesignated  as  265.10: 
new  265.9  redesignated  from 
265.8 

265.10  Redesignated  as  265.11: 
new  265.10  redesignated 
from  265.9 

265.11  Redesignated  from 
265.10 

265.10    Heading      revised:      (c) 

added 

265    Appendix  A  revised 

273.2  (a)(1).  (e)  introductory 
text,  (2)  and  (g)  amended 

273.3  (a)(5)  amended 

273.5  (b)(1),  (2)  and  (c)  Intro- 
ductory text  amended 

273.8    (a)(4)  amended 

602.2  Revised 

602.3  Revised 

959.18  Amended 


Paur 


56934 


56934 

56934 

55824 
57984 

55825 
55825 

55825 
55825 
58859 
58859 
55825 


Title  39 — Proposed  Rules: 


20    10151 

39    32136 

71    32138 

111     36750.  63895 

...2702,  9402,    10224,    11593,    12893,    13327, 

14525 

265  31363,  43736 

3001  42713,  55860,  56955.  66391 

TITLE  40— PROTECTION  OF 
ENVIRONMENT 

Chapter  I — Environmental  Protection 
Agency  (Parts  1—799) 

1.25    (e)  added 5323 

3.100—3.106    (Subpart    A)    Ap- 
pendix A  amended 5323 

17.8    Revised 5323 

17.14    (b)  revised 5323 

22.03    Amended 5323 

22    Authority  citation  revised 4318 

22.01    (a)(2)  revised 4318 

22.03  Amended 5323 

22.04  (a),  (b)  and  (d)(2)  revised: 
(d)(1)  amended 5324 

22.05  (c)(1)        revised:        (c)(5) 
amended 5324 

22.06  Amended 5325 

22.07  (b)  amended 5324 

22.08  Amended 5325 

22.09  (a)  amended 5325 

22.11    (d)  amended 5325 


22.16    (b)  and  (c)  amended 5325 

22.23    (b)  amended 5325 

22.27    (a)  amended 5325 

22.29  (a),  (c)  and  (d)  amended: 

(b)  revised 5325 

22.30  (a)(1),  (2)  and  (b)  amend- 
ed: (c)  and  (d)  revised 5325 

22.31  (a)  revised...- 5326 

22.32  Revised 5326 

22.34  Revised 4318 

22.43    Added 4318 

24    Authority  citation  revised 49380 

24.01  (a)  revised:  (c)  redesig- 
nated as  (d):  new  (c)  added: 

eff.  10-28-91 49380 

24.02  (a)    revised:    eff.     10-28- 

91 49380 

24.04    (a)    revised:    eff.    10-28- 

91 49380 

24.08    Revised:  eff.  10-28-91 49380 

27.2    Amended 5326 

27.10    (h)  through  (1)  revised 5326 

27.14    (a)(2)  and  (b)  amended 5326 

27.16    (f)(3)  revised 5326 

27.31  (a)  amended:  (b)  intro- 
ductory text  and  (c)  re- 
vised  5327 

27.35  (b)  revised 5327 

27.37  (d)  revised 5327 

27.38  (f )  and  (g)  revised 5327 

27.39  (a),  (b)(3),  (c),  (f)  and  (h) 
through  (1)  revised 5327^ 

27.40  Revised 5327  -^ 

27.41  Revised 5327 

27.42  Revised 5327 

27.46    (c)  and  (e)  revised 5327 

27.48    Revised 5328 

35.115    (i)  revised 8074 

35.2010    Deviation  from  rule 47403 

47    Added:  interim 8390 

51    Authority  citation  revised 42219 

51.100    (s)  added 3945 

51.165  (a)(l)(xix)  revised 3946 

51.166  (b)(29)  revised 3946 

51  Appendix       V       amended. ..42219, 

57288 

Appendix  M  amended 65435 

Appendix  S  amended 3946 

52  State  implementation  plan 
determinations...52476.  54789. 

65441 

Authority  delegation  notice 67197 

52.21    (b)(30)  revised 3946 

52.24    (f)(18)  revised 3946 

52.50    (c)(53)  added 32514 


Note  1:  Boldface  page  numbart  indicate  1993  changes. 
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Page 

52.63    Added.....' 32514 

52.120    (c)< 67)  added 355 

(c)( 68)  added 8271 

52.136  Removed 8271 

52.137  Removed 8271 

52.145    (d)  added 50186 

52.220    (c)(184)  added 41285 

(c)(183)         and         (184)(i)(B) 
added 10138 

(CM  185)  added 15029 

52.370    (c)(58)  added 52210 

52.370    (c)(61 )  added 10140 

52.420    (c)(43)  added 353 

52.520    (c)(72)  added 51984 

(c)(73)  added 7552 

52.531    Added 51984 

52.720    (c)(83)  added 10142 

52.741    (z)(2)  added 33712 

(z)(3)  added 33714 

(z)(l)  amended;  (z)(4)  added 58503 

(a)(3)  amended 3946 

(z)(3)  revised 7550 

52.770    (c)(87)  added 8086 

52.777    (c)(2)  added 8086 

52.820    (c)(54)  added 56159 

(c)(55)  added 60925 

(c)(56)  added 2473 

52.970    (c)(58)  added 8076 

52.1020    (c)(30)  added 3948 

52.1031    Table  amended 3948 

52.1120    (c)(91)  added 50660 

52.1167    Table  amended 50660 

52.1320    (c)(78)  added 33715 

(c)(76)  added 8077 

52.1420    (c)(38)  added 30336 

(c)(39)  added 50516 

52.1520    (c)(41)  added 40253 

(c)(44)  added 64704 

52.1525    Table  amended 40253 

52.1570    (c)(48)  added 50518 

52.1605    Table  amended 50518 

52.1620    (c)(43)  added 32512 

(c)(44)  added 57494 

52.1623    Removed 57495 

52.1639    Revised 38074 

52.1670    (c)(83)  added 37477 

52.1675    (h)  revised 37477 

52.1683    Revised 41463 

52.1870    (c)(68)  added 3013 

52.1920    (c)(41)  added 33171 

(c)( 40)  added 37654 

(c)(42)  added 8080 

52.1970    (c)(87)  added 36007 

(c)(85)  and  (91)  added 46556 

52.1977    Added 36007 

Revised 46556 


Piwc 

52.2070    (c)(37)  added 49415 

(c)(38)  added 50515 

Clarification 4367 

52.2081    Table  amended....49415.  50515 

Clarification 4367 

52.2120    (c)(34)  added 4160 

52.2126    Added.... 4161 

52.2220    (c)(104)  added 45897 

52.2270    (c)(69)  added 40256 

(c)(75)  added 46119 

52.2301    Added 40257 

52.2420    (c)(93)  added 56160 

(c)(77)  removed soil 

(c)(95)  added 8082 

(c)(96)  added .' 9389 

52.2423    (h)  added soil 

52.2570    (c)(60)  added 56469 

57.103    (p)  removed;         (q) 

through  (X)  redesignated  as 

(p)  through  (w) 5328 

57.806    (a)(2)  revised 5328 

57.809    (c)(2)  amended 5328 

58    Appendix  D  amended 64483 

60  Authority     delegation     no- 
tices...50518.    55826.    59886,    63875. 

,    65994 

Authority  delegation  notices 5388 

60.4    (c)  table  corrected 41391 

(b)(H).  (U),  (W),  (EE).  (OO) 

and  (UU)  revised 1226 

60.539    (h)(1)  and  (3)  amended; 

(h)(2)  revised 5328 

61  Guidance 46380 

Authority  delegation  notices.. .50518. 

55826.  63875,  65994 
Authority    delegation    notices... 5388, 

11686 
61.4     (b)(H).     (U),     (W).     (EE), 

(OO)  and  (UU)  revised 1226 

61.109    Existing  text  designated 

as  (a):  (b)  added 37160 

61.122    Revised 65943 

61.126    Revised 65943 

61.130  Heading  revised;  (c)  and 

(d)  added 47406 

61.131  Amended 47407 

61.139    Revised 47407 

61.220    Text  designated  as  (a); 

(b)  added 67542 

61.359    Added 8016 

62  Authority  citation  revised 4738 

62.3911    Undesignated    heading 

and  section  added 56321 

62.4176    Undesignated    heading 

and  section  added 56321 


Note  1:  Boidfoc* 


number*  indicate  1992  changai. 
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TITLE  40  Chapter  I — Con.  PaRP 

62.6355    Undesignated    heading 

and  section  added 56321 

62.6911    Undesignated    heading 

and  section  added 56321 

62.8350    (b)(7)  added 47M 

62.8353    (c)  revised 4738 

66.3  (g)  through  (1)  redesignat- 
ed as  (h)  through  (m):  new 

(g)  added 5328 

66.6    (b)  revised 5329 

66.72    (a)  amended 5329 

66.81    (b)  amended;  (c)  revised 5329 

66.95    (c)  amended 5329 

73    Added 65601 

80  Program  extension 46119.  57986 

Authority  citation  revised 64710 

80.2    (cc)  and  (dd)  added 64710 

80.27  (a)  table  amended 37022 

(a)(1)  introductory  text,  re- 
moved: (a)  introductory  text 
redesignated  as  (a)(1)  intro- 
ductory text  and  revised; 
(a)(2)  introductory  text  and 

(d)  revised 64710 

80.28  (b)(1).  (3),  (c)(1).  (4). 
(d)(1).  (4).  (e)(1).  (2).  (5). 
(f)(1).  (2)  and  (4)  revised; 
(g)(8)  added 64711 

81  Attainment  status  designa- 
tions corrected 37654 

Authority  citation  revised 56709 

81.38    Amended 37289 

81.53    Amended 37289 

81.132    Amended 37289 

81.134    Amended 37289 

81.137    Amended 37289 

81.300  Revised 56709 

81.301  Amended 56709 

81.302  Amended 56711 

81.303  Amended 56714 

81.304  Amended 56721 

81.305  Amended 56722 

81.306  Amended 56732 

81.307  Amended 56736 

81.308  Amended 56738 

81.309  Amended 56738 

81.310  Amended 56739 

81.311  Amended 37288.  56741 

81.312  Amended 56746 

81.313  Amended :.  56746 

81.314  Amended 56749 

81.315  Amended 56753 

81.316  Amended 56756 

81.317  Amended 56760 

81.318  Amended 56763 


Page 

81.319  Amended 56769 

81.320  Amended 56771 

81.321  Amended 56773 

81.322  Amended 56774,  63466 

81.323  Amended 56776 

81.324  Amended 56779 

81.325  Amended 56783 

81.326  Amended 56786 

81.327  Amended 56790 

81.328  Amended 56794 

81.329  Amended 56797 

81.330  Amended 56799 

81.331  Amended 56800 

81.332  Amended 56802 

81.333  Amended 56804 

81.334  Amended 56806.  66600 

81.335  Amended 56809 

81.336  Amended 56811 

81.337  Amended 56815 

81.338  Amended 56817 

81.339  Amended 56820 

81.340  Amended 43874.  56823 

81.341  Amended 56825 

81.342  Amended 56825 

81.343  Amended 56827 

81.344  Amended 46119.  56831 

81.345  Amended 56839 

81.346  Amended 56841 

81.347  Amended 56841 

81.348  Amended 56846 

81.349  Amended 56848 

81.350  Amended 56850 

Amended 3015 

81.351  Amended 56853 

81.352  Amended 56854 

81.353  Amended 56854 

81.354  Amended 56855 

81.355  Amended 56855 

81.356  Amended 56858 

82    Authority  citation  revised 67371 

82.4  (e)  added 67371 

82.5  (c).  (d)  and  (e)  revised 67371 

82.6  (c).  (d)  and  (e)  revised 67372 

82.9    (d)(3)  corrected 30873 

82.13    (h)  revised 67372 

82    Appendixes  A.  B.  D  and  E 

removed:  Apperidix  C  redes- 
ignated as  Appendix  D;  new 
Appendixes    A    through    C 

and  E  added 67372 

85.1807  (a)(6),  (o)(2).  (q)(l), 
(4).  (5),  (t)(l),  (2),  (u)(l). 
(3)(iv),  (4),  (5),  (vKl).  (2). 
(w)(l).  (2).  (3).  (z)(l)  and  (2) 


NoTR  1:  Boldface  pog*  numbart  indicate  1993  changai. 
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I  Pnur 

revised:      (6)(3).      (x)      and 

(aa)(  1 )  amended 5329 

85.1808    (d)  revised 5330 

86    Authority  citation  revised 64711 

86.091-11    (a)(l)(iv)(A)    revised; 

(a)(l)(iv)(B)  removed 64711 

86.091-23    (c)(2)(ii)  added 64711 

86.093-11     Added 64711 

86.614-84  (b)(5).  (o)(2).  (s)(l). 
(2).  (t)(l).  (3)(iv).  (4).  (5). 
(ii)(2).  (5).  <v)(l).  (2),  (w)(l) 
through  (4).  (z)(l)  and  (2) 
revised:      (o)(3).      (x)      and 

(aa)(  1 )  amended 5330 

86.615-84    (d)  revised 5332 

86.1014-84  (bX5).  (o)(2).  (s)(l). 
<2)  introductory  text.  (i). 
(ii).  (t)(l).  (3)(iv).  (4).  (5). 
(u)(2).  (VXD.  (2).  (w)(l) 
through  (4).  (x)(l).  (z)(l) 
and  (2)  revised:  (o)(3).  (x)(2) 

and  (aa)(l)  amended 5332 

86.1015-84    (d)  revised 5333 

86.1105-87    (c)  and  (d)  revised: 

(e)  added 64712 

86.1115-87  (b)(5).  (o)(2),  (s)(l). 
(2).  (t)(l).  (3)(iv).  (4).  (5). 
(u)(l),  (2).  (v)(l)  through 
(4).  (y)(l)  and  (2)  revised: 
(o)(3).  (w)  and  (z)(l)  amend- 
ed  5333 

86.1116-87    (d)  revi.sed .-; 5334 

114.10  Amended 5334 

114.11  (c)  removed:  (a)  and  (b) 
redesignated  as  (b)  and  (c): 
new  (a)  added:  new  (b). 
(c)(4)  and  (d)  revised 5334 

122.26    (e)(1)  amended: 

(e)(2)(iv)  and  (6)  revi.sed 56554 

(b)(15)  adtjed:  (c)(2)(i)(D). 
(e)(1).  (2)(i;).  (iii)  and  (iv)  re- 
vised  J. 11412 

122.28    (b)(2)     redesignated    as 

(b)(3):  new  (b)(2)  added 11412 

(b)(3)(ii)  and  (c)(3)  amended 114T3 

122.44    (i)(2)       revi.sed:       (i)(3) 

added 11413 

123.64    (b)(3)(ii)(B)  revised 5335 

124.2    Amended 5335 

124.19  (a)  introductory  text 
and  (c)  amended:  (a)(2).  (b), 
(d)  introductory  text.  (e). 
(f)(l)(i).  (ii)  and  (iii)  revi.sed: 

(g)  added 5335 

124.72    Amended 5335 

124.74    (b)(  1 )  amended.: 5334 


Pat!!- 

124.75    (b)  amended 5336 

124.78    (a)(2)  amended 5336 

124.89  (b)(1)  and  (2)  revised 5336 

124.90  (a)  and  (c)  amended:  (b) 
introductory  text  and  (d)  re- 
vised  5336 

124.91  (a)(1)  introductory  text 
and  (g)  amended:  (a)(l)(ii), 
(3).  (b).  (c)(1).  (2).  (d).  (e), 
(f),  and  (h)  revised:  (i) 
added 5336 

124.115    Amended 5337 

124.124  Amended 5337 

124.125  Revised 5337 

124.126  Revised.... 5337 

124.127  Revised „ 5337 

124.128  Revised 5337 

124    Appendix  A  amended 5337,  5338 

131.3  (j)  revised;  (k)  and  (1) 
added 64893 

131.4  Revised 64893 

131.5  (a)  through  (e)  redesig- 
nated as  (a)(1)  through  (5): 
introductory  text  designated 
as  (a)  introductory  text:  (b) 
added 64894 

131.7  Added 64894 

131.8  Added 64895 

136.3  (b)  amended 43702 

Table  lA,  Table  IB.  Table  IC. 

Table  ID.  Table  IE.  (b),  (c). 

(d)  and  (e)  revised 50759 

141.2  Regulation  at  56  PR 
26547  effective  date  correct- 
ed to  12-7-92 32113 

141.4  Technical  correction 61287 

141.6  (a)  revised:  (g)  added 30274 

141.11  (b)  introductory  text  re- 
vised: ef f.  7-30-92 30274 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 32113 

141.12  Table  amended 30274 

141.21     (f)(7)     redesignated     as 

(f)(8):  new  (f)(7)  added 1852 

141.23  (a)(4)(i)  introductory 
text.  (i)(l).  (k)  (1)  table.  (2). 
(4)  taole  and  (5)(ii)  table  re- 
vi.sed: (1)  through  (q)  added: 

eff.  7-30-92 30274 

141.24  (e),  (f).  (g)  introductory 
text,  (h)(8).  (12)(iv).  (v).  (vii) 
and  (13)(i)  revi.sed:  (g)(8) 
and  (h)(19)  added:  effective 
7-30-92 30277 


NOTK  1 :  SeMfoc*  pog»  numbvn  indkot*  1993  chang«>. 
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TITLE  40  Chapter  I— Con. 

141.32  (e)(16).  (25)  through 
(27)  and  (46)  added:  effec- 
tive 1-1-93 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 

141.50  (a)(15).  (b)(4).  (5)  and 
(6)  added:  effective  1-1-93 

141.51  (b)(3)  added:  effective 
1-1-93 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 

141.61  (c)(2).  (3)  table.  (4)  table 
and  (16)  table  amended:  eff. 
1-1-93 

141.62  (b)(1)  revised  eff.  7-1- 
91;  (b)(3)  added  eff.  1-1-93 

141.80  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92;  (a)(2)  correct- 
ed  

141.81  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 

141.82  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 

141.83  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 

141.84  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 

141.85  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 

141.86  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91:  (b)(2)  correct- 
ed  

141.87  Regulation  at"  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 

141.88  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 

141.89  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 

141.90  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 


Paur 

30280 

32113 
30280 
30280 

32113 

30280 
30280 

32113 
32113 
32113 
32113 
32113 
32113 

.321.13 
32113 
32113 
32113 
32113 


Paiir 

141.91  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 32113 

142.14  Regulation  at  56  FR 
26562  effective  date  correct- 
ed to  7-7-91 32113 

142.15  Regulation    at    56    FR 

26562  effective  date  correct- 
ed to  7-7-91 32113 

142.16  Regulation     at    56    FR 

26563  effective  date  correct- 

-'ed  to  7-7-91 32113 

142.19  Regulation  at  56  FR 
26563  effective  date  correct- 
ed to  12-7-92 32113 

142.57    (b)  revised:  effective  7- 

30-92 30281 

142.62  Regulation  at  56  FR 
26563  effective  date  correct- 
ed to  12-7-92 32113 

142.63  Technical  correction 61287 

143.4    (b)(12)  and  (13)  revised; 

effective  7-30-92 30281 

146    Test  program  approval 1109 

147.750  Added 41072 

147.751  (a)  revi.sed 41072 

147.753  Heading  revi.sed 41072 

147.754  Removed 41072 

147.755  Removed 41072 

148.1  (d)  revised 8088 

148.10    Table  A  amended 8088 

164.2  (c)  revised:  (g)  through 
(j)  redesignated  as  (h) 
through  (.k):  new  (g)  added 5342 

164.4    (a),  (c)  and  (d)  revi.sed 5342 

164.6  (b)  amended 5342 

164.7  Revi.sed...., 5342 

164.20  (c)  amended 5342 

164.31    (c)  amended 5342 

164.40    (e)  revi.sed 5342 

164.60    (c)  amended 5343 

164.81    (f)  amended 5343 

164.90    (b)  amended 5343 

164.100  Revi.sed 5343 

164.101  (a)(1)  and  (b)  amend- 
ed: (c)  revi.sed 5343 

164.102  (c)  revised 5343 

164.103  Revi.sed 5343 

164.110  (a)  amended;  (c)  re- 
vi.sed  5343 

164.111  Amended 5344 

164.121  (,j)(3)  and  (4)  revi.sed 5344 

164.122  (a)  and  (b)  amended 5344 

164.123  (a)  revi.sed;  (b)  amend- 
ed  5344 


InTK  1:  Boldface  pag*  numbari  indicate  199}  changei. 


APRIL  r992  Kl 
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Page 

180    Author  ty      citation       re- 
vised  3298 

180.1    (h)  table  amended 646,  1647 

180.3    (d)(14)  added 1649 

180.34    (f)(9)(ix)  revised 1648 

180.284  Revised 63468 

180.285  Introductory    text    re- 
vised  51842 

180.342    (c)  redesignated  as  (d): 

new  (c)  added 41465 

180.356    (a)  table  amended;  (c) 

removed 63468 

180.407  Revised 1650 

(c)  added 5390 

180.408  (a)  table  amended 40258 

(b)  table  amended 65003 

180.415    (a)  table  amended 10998 

180.428    (b)  table  corrected 40258 

180.430    Revised 42531 

180.434    Table  amended 29902 

180.443    (a)  table  amended 4370 

180.449    Revised 65004 

180.456    Added 8844 

180.458  Added !..3298 

180.459  Added 8845 

180.1001    (d)  table  amended 41464 

(d)  table  amended 8842 

(e)  table  amended 18083 

180.1042    Table  corrected 65002 

180.1101    Added 14646 

180.1104  Added 32515 

180.1105  Added 32515 

180.1106  Added 41466 

185.1000    (c)  added 10293 

185.4000    (b)  table  amended 65003 

186.300    Revised 65004 

186.750    Introductory    text    re- 
vised  51842 

186.1075    Added 3298 

186.4000    (b)  table  amended 40259 

(b)  table  amended 6^003 

209.3    (k)  revised 5344 

209.14    (b)  revised;  (c)  amend- 
ed  5344 

209.17    Amended 5344 

209.19    (b)  revised;  (c)  amend- 
ed  5344 

209.24    (a)  and  (c)  amended 5345 

209.27    (a),  (c)  and  (d)  revised 5345 

209.30  (b)  revised 5345 

209.31  (a),  (c)(4),  (d)  and  (e)  re- 
vised  5345 

209.32  Revised 5345 

209.33  Revised 5345 

209.34  Revised 5345 

209.35  Revised 5346 


Page 

209.36    (a)  amended ..5346 

222.12    (a),   (b)(4),   (c).   (e)  and 

(f)  revised 5346 

223.4    (d)  amended 5346 

228.12  (a)(3)  amended;   (b)(85) 
added 47414 

(b)(91)  added 2039 

(a)(3)  amended 48110 

233.53    (c)(3)(ii)(B)  amended 5346 

248    Procurement  guidelines 43702 

252  Procurement  guidelines 43702 

253  Procurement  guidelines 43703 

257    Authority       ciattion       re- 
vised  51016 

257.1  (c)(10)  added 51016 

257.2  Amended 51016 

257  Appendix  I  revised 51016 

258  Added;  eff.  10-9-93 51016 

258.70—258.72       (Subpart       G) 

Added;  eff.  4-9-94.........' 51016 

260.10  Amended 66368 

Amended;  eff.  7-29-92 3486 

261    Hazardous    waste    identifi- 
cation and  listing 41072 

Petition  denied 41944 

Regulation  at  55  FR  38058  re- 
moved  58312 

261.2  (d)(3)    and    (4)   correctly 
designated     as     (d)(4)     and 

(5) 32688 

(d)(2)  revised 42512 

261.3  (c)(2)(ii)(B)  amended 32692 

(c)(2)(ii)(C)  added 41176 

(c)(2)(ii)(B)  correctly  desig- 
nated  42512 

Revised 7632 

261.4  (a)(9)  revised 30195 

(a)(ll)  added 41177 

261.6    (a)(2)    introductory    text 

and  (ii)  amended 32692 

261.11  (a)(3)  introductory  text 
revised 14 

261.35    (b)  revised 30195 

261  Appendix     IX     amended.. .41289. 

67000.  67207 

262  Authority       citation       re- 
vised  43705 

262.34    (a)(3)  through  (5)  redes- 
ignated as  (2)  through  (4); 

(a)(  1 )  revised 30195 

262.53    (b)  revised ....43705 

262.56    (b)  revised 43705 

264.13  (a)(1)  revised 8088 

264.15    (b)(4)  revised;  eff.  7-29- 

92 3486 
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Page 
.3486 

.3487 


.3487 
.3487 
.3488 

.3488 


3488 


TITLE  40  Chapter  I— Con. 

264.19    Added;  eff.  7-29-92 

264.73  (b)(6X  revised;  eff.  7-29- 
92 

264.147  (a)(2)  revised:  (b)  intro- 
ductory text  amended...; 30200 

264.221  (c)  and  (d)  revised;  (f), 
(g)  and  (h)  redesignated  as 
(g),  (h)  and  (i);  new  (f) 
added;  eff.  7-29-92 

264.222  Added;  eff.  7-29-92 

264.223  Added;  eff.  7-29-92 

264.226    (d)    added;    eff.    7-29- 

92 

264.228  (b)(2)  and  (3)  redesig- 
nated as  (b)(3)  and  (4);  new 
(b)(2)  added;  eff.  7-29-92 

264.251  (c)  through  (g)  redesig- 
nated as  (g)  though  (k); 
new  (c)  throughVf)  added; 

eff.  7-29-92 3488 

264.252  Added;  eff.  7-29-92 3489 

264.253  Added;  eff.  7-29-92 3489 

264.254  (c)    added;    eff.    7-29- 

92 3489 

264.301  (c)  and  (d)  revised;  (f) 
through  (k)  redesignated  as 
(g)  through  (1);  new  (f) 
added;  eff.  7-29-92 3489 

264.302  Added;  eff.  7-29-92 3490 

264.303  (c)    added;    eff.    7-29- 

92 3490 

264.304  Added;  eff.  7-29-92 3491 

264.310  (b)(3),  (4)  and  (5)  re- 
designated as  (b)(4),  (5)  and 

(6);  new  (b)(3)  added;  eff.  7- 

29-92  *. 3491 

264.570-264.575     (Subpart     W) 

Revised 30196 

264.573    (a)(4)  revised 5861 

265  Authority  citation  re- 
vised  3491 

265.13    (a)(1)  revised 8088 

265.15    (b)(4)  revised;  eff.  7-29- 

92 3491 

265.19    Added;  eff.  7-29-92 3491 

265.73    (b)(6)  revised;  eff.  7-29- 

92 3492 

265.91    (a)(3)  added 66369 

265.112  (d)(2)  revised 42512 

265.113  (a)  introductory  text 
and  (b)  introductory  text 
amended 42512 

265.147    (a)(2)  revised 30200 

(a)(l)(i)     and     (ii)     correctly 
added 47912 


Page 

265.221  Heading,  (a)  and  (c)  re- 
vised; (f)  and  (g)  redesignat- 
ed from  265.222  (a)  and  (b); 

eff.  7-29-92 3492 

265.222  Heading  revised;  (a) 
and  (b)  redesignated  as 
265.221  (f)  and  (gX  new  (a) 
through  (c)  added;  eff.  7-29- 

92 3492 

265.223  Added;  eff.  7-29-92 3492 

265.226    Heading     revised;     (b) 

added;  eff.  7-29-92 3493 

265.228  (b)(2)  and  (3)  redesig- 
nated as  (b)(3)  and  (4);  new 
(b)(2)  added;  eff.  7-29-92 3493 

265.254  Revised;  eff.  7-29-92 3493 

265.255  Added;  eff.  7-29-92 3493 

265.259  Added;  eff.  7-29-92 3494 

265.260  Added;  eff.  7-29-92 3494 

265.301  Heading,  (a)  and  (c)  re- 
vised, eff.  7-29-92 3494 

265.302  Heading  revised;  (a), 
(b)  and  (c)  added;  eff.  7-29- 

92 3494 

265.303  Added;  eff.  7-29-92 3494 

265.304  Added;  eff.  7-29-92 3495 

265.310  (b)(2),  (3)  and  (4)  re- 
designated as  (b)(3),  (4)  and 

(5);  new  (b)(2)  added;  eff.  7- 

29-92 3495 

265.370    Amended 326*2 

265.440    (a)  revised 30198 

265.443  '(b)(2)(ii)  redesignated 
as  (iii);  new  (b)(2)(ii)  added; 
(m)  introductory  text  and 
(1)  introductory  text  re- 
vised; (m)(3)  amended 30198 

(a)(4)  revised 5861 

266.40    (c)  and  (d)  amended 32692 

Corrected ...42512 

266.100  (b)(2)  and  (3)  correct- 
ed  32688 

(a)  amended;  (c)(1)  introduc- 
tory text,  (ii),  (2)(i)  and  (ii) 
revised;      (c)(3)      and      (f) 

added..... 42513 

(a)  revised 43877 

266.102  (b)(1),  (e)(4)(i)(C), 
(e)(6)  introductory  text, 
(i)(B)(i)(ti),  (2).  (ii)  intro- 
ductory text,  (B)(2)  and 
(iv)(B)  corrected; 
(d)(4)(iii)(D)  correctly  redes- 
ignated as  (d)(4)(iv).. 32688 
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(e)(4)(ii)(C)(i),  (2).  (J). 
(iiiKCKi)  and  (2)  correctly 
designated 

(b)(1)  amended;  (e)(10)  re- 
vised  

266.103  (a)(l)(ii),  (b)(2)(ii)(A). 
(B),  (D),  (iv),  (v)(A)(5),  (vi), 
(3)(ii),  (5)(i)(B)(i),  (2), 
(ii)(B)  introductory  text,  (1), 
(2),  (6)  introductory  text,  (c)-^ 
introductory  text,  (1)  intro- 
ductory text,  (iv),  (ix),  (xi), 
Xxii),      (4)(i)(C),      (ii)(B)(5), 


Page 

42512 
42514 


(7)(i)(A),    (B) 

text, 

(2),  and  (g)(1) 

text    correct- 


(b)(5)(i)(A) 


(iv)(C)(2)(ii), 
introductory 
(ii)(B)(i)(ti), 
introductory 
ed 

(a)(5)(i)(D)     and 
corrected '. 

(a)(3),  (5)  introductory  text, 
(ii)(A),   (B),   (6)(viii),   (c)(1), 

(3),  (e)  and  (k)  revised 

266.104  (a)(1)  corrected,  (3), 
(b)(2),  (c)(3),  (e)(1),  (2),  (4). 
(f)(3)(iii)  and  <g)(2)  correct- 
ed  

(e)(4)  corrected : 

266.106  (a),  (b)(2)(i),  (ii)(b),  (5). 
(6),  (c)(2),,  (d)(3),  (e), 
(f)(2)(ii)  introductory  text 
and  (B)  corrected 

266.107  (a),  (b)(2),  (3),  (d),  (e) 
and  (h)  corrected 

266.108  (a)  introductory  text, 
(1)  table  and  (c)  corrected 

(a)(2)  revised 

266.109  (a)(l)(i),  (2)(iv)  intro- 
ductory text,  (A)  and  (b) 
corrected 

(a)(l)(i)  revised 

266.110  (f)(3)  corrected 

(a)  revised.. .„ 

266.111  (d)(2)  revised 

266.112  Corrected  designated 

(a)(1).  (b)(lXi),  (ii)  and  (c)  in- 
troductory text  revised; 
(b)(2)(iii)  added 

266    Appendix  I  corrected 

Appendixes   III,   IV,  VII   and 

VIII  corrected 

Appendixes  IX  and  X  added 

Appendix  IX  corrected 

Appendixes      XI      and      XII 

added 

268.3    (b)  revised 


32689 
42512 

42514 


32689 
42512 


32690 

32690 

32690 
42515 


32690 
42515 
32690 
42515 
42515 
32690 


42515 
32690 

32691 
32692 
42512 

42517 
...8089 


Page 

268.41  (a)  table  amended;  (b) 

revised 41177 

(a)  revised 8089 

268.42  Table  2  amended ..41177 

Table  2  amended 8089 

270.1    (b)  amended 32692 

270.4    (a)  revised;  eff.  7-29-92 3495 

270.17  (b)  introductory  text  re- 
vised; (b)(2)  and  (3)  redesig- 
nated as  (b)(6)  and  (7);  new 
(b)(2)    through    (5)    added; 

eff.  7-29-S2 3495 

270.18  (c)  introductory  text, 
(1)  and  (d)  revised;  eff.  7-29- 

92 3496 

270.21  (b)  introductory  text, 
(1)  and  (c)  revised;  eff.  7-29- 

92 3496 

270.22  Redesigriated  as  270.26; 
heading  revised;  (c)  intro- 
ductory text  and  (14) 
through  (16)  amended 30198 

(a)(2)(ii)(B),    (C),    (5)(vii),    (6) 

and  (b)(1)  corrected 32692 

270.26    Redesignated  from 

270.22;   heading  revised;  (c) 
introductory   text   and   (14) 

through  (16)  amended 30198 

270.42  (g)(1)  introductory  text, 
(i),  (iv)  and  appendix  I  cor- 
rected; (c)(l)(iv)  revised 32692 

Appendix  I  added;  eff.  7-29- 

92 3496 

270.66  (b)(1),  (4),  (c)(2)(i),  (ii). 
(3)(vi),   (vii).   (f)(3)   and   (8) 

corrected 32692 

270.73    (f)  and  (g)  corrected 32692 

Corrected ,..42512 

271  State  hazardous  waste 
management  program  au- 
thorizations;        correction.. .30336, 

37291,  51762 
State   hazardous   waste   man- 
agement program  authoriza- 
tions...32328,   33206.   33717,   33866, 
35831, 36010,  37290.  41958, 
42944.  47153,  47675,  57593, 
60926 
State   hazardous   waste   man- 
agement program  authoriza- 
tions...4370,    4371,    4738,    7321,    7552, 
7553,  8089,  9501,  9389,  9978,  15029, 
15254,  18083 

271.1    (j)  table  corrected 32692 

(j)     Table     1     and    Table     2 


Note  1:  Boldface  page  number<  indicate  1993  changes. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  40  Chapter  I— Con.  page 

amended 41177 

(j)  Table  1  amended;  eff.  7-29- 

92 3497 

271.10    (e)(2)  Note  revised 43705 

272  State  hazardous  waste 
management  program  au- 
thorizations  41626,  41958 

State  hazardous  waste  man- 
agement program  authoriza- 
tions; correction 51762 

272.651  Introductory  text. 
(a)(1)  and  (b)  revised 11581 

272.652  Removed 1 1582 

272.700  (a)  amended;  (b)  re- 
vised  3723 

272.701  Introductory  text, 
(a)(1),  (2)(i).  (ii)  introducto- 
ry text,  (b),  (c)  and  (d)  re- 
vised  3723 

272.1150  (a)  and  (b)  revised 3724 

272.1151  Introductory  text, 
(a)(l)(ii),  (3)(ii),  (b),  (c)  and 

(d)  revised 3725 

272.1800  (a)  and  (b)  revised 4162 

272.1801  Introductory  text, 
(a)(1).  (2).  (c)(1)  and  (d)  re- 
vised  4162 

280.20    (c)(l)(ii)(B)  revised; 

(c)(l)(ii)C)  added 38345 

280.91     (d)  revised 66373 

281  State  underground  storage 
tank  program  authoriza- 
tions  51333 

State  underground  storage 
tank  program  authoriza- 
tions;  186 

State  underground  storage 
tank  program  authoriza- 
tions  8420 

300    Policy  statement 66601 

National   Priorities   List   sites 

recategorization 1872 

300.1100—300.1105   (Subpart   L) 

Added 18382 

300    Appendix  B  amended 46122 

Appendix  B  amended;  eff.  10- 

25-91 48442 

Appendix  B  amended 356 

372    Petition  denied 58859 

403.13    (m)(2)  revised 5347 

600  Authority  citation  re- 
vised  55465 

600.513-91    Added 55465 

712.30    (w)  table  and  (x)  table 

amended 42691 


Page 

(X)  table  amended 49146 

716.120    (a)  table  and  (d)  table 

amended 42693 

(d)  table  amended 49146 

721.288    Removed 43877 

721.466    Added 40210 

721.490    Added 40211 

721.500    Added 4021 1 

(b)(1)  revised 46729 

721.756    (b)(1)  corrected ; 29903 

721.1006    Removed 47677 

721.1054    Added 56472 

721.lt)60    Removed 9983 

721.1100    Added 40211 

(b)(1)  revised 46729 

721.1105    Added 40212 

(b)(1)  revised 46729 

721.1140    Added 40212 

721.1204    Added 40212 

721.1233    Added 40233 

721.1245    Added 40213 

721.1261     Added 40213 

721.1298    Added..'. 40213 

721.1475    Text  prior  to   55   FR 
33305  correctly  redesignated 

as  721.1525 29903 

721.1525    Correctly    redesignat- 
ed from  721.1475  text  prior 

to  55  FR  33305 29903 

721.1541    Added 4578 

721.1582    Added 40214 

(b)(1)  revised 46729 

721.1590    (a)(2)  corrected 29903 

721.1620    Added 40214 

(b)(1)  revised 46729 

721.1643    Added 40214 

721.1645    Removed 43878 

721.1711    Added 40214 

721.1796    Added 40215 

721.1835    (a)(2)(i)(B)       correct- 
ed  29903 

721.1890    Removed 9984 

721.1896  Added 40215 

721.1897  (b)(2)  corrected 29903 

721.1898  Added 40215 

721.2184    Added 40215 

721.2198    Added .-. 40216 

761.19    (b)  table  revised •. 13323 

799.5000    Table  amended...43881, 

47915,  65445 
Table  amended 7659 

Title  40 — Proposed  Rules: 
1-799    (Ch.    I)    ...40446,    42572,    46756, 

51868 


Note  1 :  Boldface  page  numben  indicate  1993  changes. 
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Page 
1443,  7564,  8286 

33401 

29996 

8429 


22    

28    

50    

51     40843,  59238.  65203 

52  ...29996,  31364,  33738.  37195,  38399, 

40287,  40843.  41500.  42302. 

42572, 46590,  48472,  49857, 

52008,  52010,  52011,  54554, 

55644,  56485.  58528,  59238, 

64727,  64729,  64731,  65203. 

65204,  66003,  66612,  67266 

...23,  24,  1700,  1705,  3976,  3978,  7900,  8104, 

9678,  10749,  12791,  12901,  12903, 

13498,  13687,  17863—18070 

55     63774 

58     7687,  11458 

60  ...33490.  40843.  46396.  59238.  64382. 

65203 

61  ...37196.  41811,  46252,  55432.  64217. 

67561 

L 8017 

63  42305.  64382 

72 f 63002.  66005 

3603 


73  i. 63002.  66005 

1 3603 

75    1 63002.  66005 

_ 3603,  4169 

77  \ 63002.  66005 

3603 


79  J 33228 

, 13168 

80  ...29919.  31148.  31176.  32533.  43682, 

48140, 52316,  65461,  67038. 
...2068,  3980,  5409,  6206,  10323,  13220, 

13416 

81  1 58656 

; 1700,  1705 

82  43842.  46041.  49548,  50693 

li 1984,  1992,  14764 

85  U 45866,  48350 

86  ...30230,  32533,  43682,  48140,  48272, 

48350,  65035,  65461,  67038 

6206,  10853,  13220,  18544 

88  48614,  50196,  52013 

110  1 65964 

112  1 54612 

1 16  4^ 65964 

117  1; 65964 


122 


40848.  56555,  65964 

; 8522 

123  \ 8522 

124 8522 

131 58420,  63471 

136  30519.  37331.  55410 


Page 

141  ...33050,   43573.   49153,   52241, 

60949 

142  33050,  43573,  52241,  60949 

146  41108 

148  958 

52  12901-12906,  13498 

156  4390 

165  ~ 3038 

172  33890 

180  ...33236,   36125.   40291,   42574, 

42575,  42577,  42578.  42580, 

43737, 46257,  65035 

...1244,  7701,  7703,  8106,  8736,  8737,  8739, 

10324,  11056,  13069,  13070,  13073 

185  33236.  50190,  50466,  67268 

186 33236,  46257 

192 67569 

206  64724 

228  47173.  47432,  49858 

230  65964 

232  65964 

260  30519,  33490,  37331,  46396 

958 

261  ...30519,   32993,   33238,   35758, 

37331,  48000.  5159.  55257,  63848 
958,  7636,  9518,  10629 

262  958 

264  ...30200,   30201,   33490,   43574, 

46396, 55646,  63848 
958 

265  ...20200,   30201,   33490,   43574, 

46396.  55646,  63848 
....958 

266  48000 

268 55160 

958,  4170,  6487 

270  33490,  46396 

958 

271     33490,  35758,  46396,  51592 

958,9525 

280  30201,  40292,  43574 

281  46756 

6302 

300  31900,  35840,  46142,  65462 

4824,  5410 

302  35758,  51592,  63848 

372  34156,  48474,  48475 

414  63897,  66120 

2238 

435  65964 

455  ...12560 

501 8522 

600  43682,  48140 

13220 

704  57144 
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TITLE  40  Title  40— Con.  Page 

2138,  4177 

721     34047.  42714,  47714 

9995,  103M 

744     37686,  47717 

750    7340 

761     30201.  43574 

7340 

763     11364 

764     49863.  59239 

2239 

795     43574 

798    32537,  43574 

799    32292,  43574.  43897,  57144 

2138,4177,  12908,  14371 

TITLE  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  50 — Public  Contracts,  De- 
partment of  Labor  (Ports  50- 
1—50-999) 

50-202    Authority    citation    re- 
vised  32258 

50-202.2    Revised 32258 

50-202.16       (Subpart      C)    Re- 
moved  32258 

Chapter  51 — Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped  (Ports  51-1—51-99) 

51-1    Revised 48976 

51-2    Revised 48977 

51-3    Revised 48979 

51-3.3    (c)  corrected 64002 

51-4    Revised 48980 

51-4.3    Heading  corrected 64002 

51-5    Revised 48981 

51-5.2    (d)  corrected y 64002 

51.5.3    (b)  corrected 64002 

(b)  corrected 64002 

(d)  corrected 64002 

Corrected 64002 

Redesignated  as  51-7;  new 


51-5.4 

51-5.5 

51.5.6 

51-6 

51-6  added 48983 

51-6.8    (a)  corrected 64002 

51-7  Redesignated  as  51-8;  new 
51-7  redesignated  from  51- 

6 48983 

Revised 48986 

51-8  Redesingated  as  51-9;  new 
51-8  redesignated  from  51- 
7 48983 

51-8.14    (c)  revised 48987 


Page 

51-9  Redesignated  as  51-10; 
new  51-9  redesignated  from 
51-8 48983 

51-10    Redesignated    from    51- 

9 48983 

Chapter  60 — Office  of  Federal  Con- 
tract Compliance  Programs,  Equal 
Employment  Opportunity,  Depart- 
ment of  Labor  (Parts  60-1 — 60- 
999) 

60-250  Authority  citation  re- 
vised  498 

60-250.2    Amended 498 

Technical  correction 3089 

60-742    Added;  eff.  7-26-92 2962,  2965 

Chapter  101 — Federal  Property  Man- 
agement Regulations  (Ports  101- 
1—101-99) 

101-5    Heading  revised 33873 

101-5.000    Revised 33873 

101-5.101    Revised 33873 

101-5.102    Revised 33873 

101-5.104-1    Revised 33873 

101-5.104-2    (b)  revised 33874 

101-5.104-3    (a)  revised 33874 

101-5.105    (a)  revised 33874 

101-5.106    (a)  and  (b)  revised 33874 

101-5.200—101-5.205-4  (Subpart 

101-5.2)    Heading  revised 33874 

101-5.200    Revised 33874 

101-5.20a  Heading  and  (a)  re- 
vised  33874 

101-5.203    Heading  revised 33874 

101-5.203-1    Revised 33874 

101-5.203-2    Revised 33874 

101-5.203-5    Revised 33874 

101-5.203-6  (a),  (c)  and  (d)  re- 
vised  33875 

101-5.203-7    Revised 33875 

101-5.204    Heading  revised 33875 

101-5.204-1    Revised 33875 

101-5.204-2    Revised 33875 

101-5.204-3    Revised 33875 

101-5.205-1    Revised 33875 

101-5.205-2    Revised 33875 

101-5.205-3  Heading,  introduc- 
tory text,  (a)  and  (c)  re- 
vised  33875 

101-5.205-4    Revised 33876 


Note  1:  Beldfac*  pag*  nuinbcn  indicnt*  1993  changat. 
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Page 

101-16—101-21  (Subchapter  D 
Appendix)    Temporary  Reg. 

D-75  added 42162 

Temporary  Reg.  D-73  and 
Supp.  2  removed;  Tempo- 
rary Reg.  D-76  added 42168 

101-26.102.3    Introductory  text, 

(b)  and  (c)  revised 3949 

101-26.104    (b)  revised.^ 3949 

101-26.4800-101-26.4801  (Sub- 
part 101-26.48)    Removed 3950 

101-37-101-41  (Subchapter  G 
Appendix)  Temporary  Reg. 
G-48,  Supp.  4  added:  effec- 
tive to  6-30-92 65445 

Temporary  Reg.  G-55  added 4373 

101-38-101-41  (Subchapter  G 
Appendix)    Temporary  Reg. 

G-54  added 33876 

101-39.000    Revised 59887 

101-39.003    (b)' revised 59887 

101-39.004    Revised 59887 

101-39.100    (e)  and  (f)  revised 59887 

101-39.101    Introductory      text 

and  (a)  revised 59887 

101-39.102    (a)  revised 59887 

101-39.102-1    (b)  revised 59887 

101-39.104-1    Heading,   (a)   and 

(b)(2)  revised 59887 

101-39.105    Revised 59888 

101-39.105-2    (a)  revised 59888 

101-39.106?  Introductory      text 

revised 59888 

101-39.107    (a)  and  (b)  revised 59888 

101-39.200-101-39.208  (Subpart 

101-39.2)    Heading  revised 59888 

101-39.200    Revised 59888 

101-39.201    Revised 59888 

101-39.202    Revised 59888 

101-39.203    Revised 59888 

101-39.204    Revised 59888 

101-39.205    Removed 59889 

101-39.206    Revised ..59889 

101-39.207    Revised 59889 

101-39.208    Revised 59890 

101-39.300-101-39.307  (Subpart 

101-39.3)    Heading  revised 59890 

101-39.300    Revised 59890 

101-39.301    Introductory      text 

and  (d)  revised 59890 

101-39.302    Revised 59890 

101-39.303    Revised 59890 

101-39.304    Revised 59890 

101-39.305    Revised 59890 


Page 

101-39.306  Introductory  text, 
(d),  (g)(1).  (2)  and  (4)  re- 
vised  59891 

101-39.307    Revised 59891 

101-39.400    Revised 59891 

101-39.401    Introductory      text. 

(a)  introductory  text,  (1),  (b) 

and  (c)  revised 59891 

101-39.402    Revised 59891 

101-39.403  (a),  (c)  and  (d)  re- 
vised  59891 

101-39.404    Revised 59891 

101-39.405    Revised 59891 

101-39.406    Revised 59892 

101-39.4900-101-39.4901  (Sub- 
part 101-39.49)    Revised 59892 

101-41.807-4    Heading,   (a)  and 

(b)  revised 40259 

101-47.601    (a)  revised 56935 

101-47.602    (a)  revised 56936 

101-47.603    (b)  revised 56936 

101-47.604    Heading,  (a)  and  (g) 

revised 56936 

101-48.001-3    Revised 40260 

101-48.001-10    Added 40260 

101-48.100    Revised 40260 

101-48.101-2    (d)  added 40260 

101-48.101-4  (a)  and  (c)  re- 
vised  40260 

101-48.101-5  (a)  introductory 
text,  (1),  (c)  introductory 
text,  (d)(1),  (5),  (6)  and  (e) 

revised;  (d)(7)  added 40260 

101-48.101-6  (a)  and  (d)  re- 
vised; (f)  redesignated  as  (g) 

and  revised;  new  (f)  added 40261 

101-48.101-7    (a)  revised 40261 

101-48.101-8    (a)  revised 40261 

101-48.101-9    Revised 40261 

101-48.102-2    (b)  revised 40261 

101-48.102-3    Revised 40261 

101-48.201-2    Revised 40261 

101-48.201-3    Revised 40261 

101-48.201-4    Revised 40262 

101-48.201-5    Revised 40262 

101-48.202    Added 40262 

101-48.302    (b)  revised 40262 

101-48.304  Redesignated  as 
101-48.305;    new    101-48.304 

added 40262 

101-48.305  Redesignated  as 
101-48.306;  new  101-48.305 
redesignated  from  101- 
48.304  and  revised 40262 


Note  1:  Boldface  ^ge  numbers  indicate  1992  changes. 
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TITLE  41  Chapter  101— Con.  Page 

101-48.305-1    Redesignated      as 

101-48.306-1 : 40262 

101-48.305-2    Redesignated     as 

101-48.306-2 40262 

101-48.306    Redesignated    from 

101-48.305  and  revised 40262 

101-48.306-1     Redesignated 
from    101-48.305-1    and    re- 
vised  40262 

101-48.306-2    Redesignated 
from    101-48.305-2    and    re- 
vised  40262 

Chapter  301 — Travel  Allowances 
(Parts  301-1—301-99) 

301-7.4    Amended 6678 

301-8.3    (c)  revised;  effective  to 

10-1-94 37478 

301-9.2    Redesignated    as    301- 

9.3:  new  301-9.2  added 8091 

301-9.3  Redesignated  as  301- 
9.4;  new  301-9.3  redesignat- 
ed from  301-9.2 8091 

301-9.4    Redesignated  from 

301-9.3 8091 

301-11.6  (b)(23)  through  (27) 
redesignated  as  (b)(24) 
through  (28);  (b)(19)  and 
new  (b)(24)  amended;  new 
(b)(23)addd 8092 

Chapter  301  Appendix  A  re- 
vised  6678 

Chapter  302 — Relocation  Allowances 
(Parts  302-1—302-99) 

302-1.3    (c)  corrected 40946 

302-1.4    (i)  revised 46989 

302-1.8    Revised 46989 

302-3.1  (b)  introductory  text 
revised;  (b)(2)  removed; 
(b)(3)  through  (6)  redesig- 
nated as  (b)(2)  through  (5) 46989 

302-4.1     (c)(3)  revised 57289 


Page 

302-6.2    (g)(1)  and  (2)  re  vised 51177 

302-7.1    (a)  and  (b)  revised 46989 

302-7.3    Revised 46990 

302-7.5    Revised 46990 

,302-11    Appendixes  A,  B  and  (c) 

amended 1112 

Chapter  303 — Payment  of  Expenses 
Connected  with  the  Death  of  Cer- 
tain Employees  (Ports  303- 
1—303-99) 

303-1.1     Revised 57289 

303-1.2    Amended 57290 

303-1.3    Redesignated    as    303- 

1.4 57289 

Added 57290 

303-1.4  Redesignated  as  303- 
1.7;  new  303-1.4  redesignat- 
ed from  303-1.3 57289 

303-1.5    Revised 57290 

303-1.7    Redesignated  from 

303-1.4 57289 

303-2.1    Amended 57290 

303-2.3    Revised 57290 

303-2.6  (a)(1)  revised;  (b)  re- 
moved;  (c)   redesignated   as 

(b) 57290 

303-2.8    Amended 57290 

Title  41 — Proposed  Rules: 

50-1—50-999  (Ch.  50)     6301 

60-1—60-999  (Ch.  60)     6301 

60-742     55578 

61-1—61-999  (Ch.  61)    6301 

73     2843,  2844 

101-1-101-999  (Ch.  101)     12286 

101-18     64221 

105-1-105-999  (Ch.  105)     12286 

201-1—201-999  (Ch.  201)     12286 

301-1—301-999  (Ch.  301)    12286 

302-1—302-999  (Ch.  302)     12286 

303-1—303-999  (Ch.  303)    12286 

304-1-304-999  (Ch.  304)     12286 


Note  1:  Boldfoc*  pog*  number*  indkot*  1993  chongat. 
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CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  42-.PUBLIC  HEALTH 

Chapter  I — Public  Health  Service,  De- 
partment of  Health  and  Human 
Services  (Parts  1—199) 

Page 

5    Appendix  C  amended 2477 

59    CFR  correction 13046 

62.71—62.76    (Subpart    D)    Re- 
vised  56597 

110  (Subchapter  J)    Added 51808 

110.103    Corrected 59332 

110.101—110.103     (Subpart     A) 

Appendix  corrected 59218.  59332 

124.708    (c)  added 8272 


I  added.. 

r— tilai 


Chapter  IV — Health  Care  Financing 
Administration,  Department  of 
Health  and  Human  Services  (Parts 
400—499) 

405.501-405.580     (Subpart     E) 

Authority  citation  revised 59621 

405.502    (f)(1)  revised 59621 

405.509    (c)  added 59621 

405.517    Added 59621 

405.521  Revised 59621 

405.522  Revised 59622 

405.523  Revised 59622 

405.524  Revised 59622 

405.530  Removed 59622 

405.531  Removed 59622 

405.532  Removed. 59622 

405.533  Removed 59622 

405.550—405.580    Undesignated 

center  heading  removed 59622 

405.550—405.580     (Subpart     F) 

Revised 59622 

405.553    Removed 59622 

405.555    Removed 59622 

405.557    Removed 59622 

405.2100—405.2184  (Subpart  U) 

Authority  citation  revised 7134 

405.2163    (b)  revised 7134 

405.2171    (d)  revised 7134 

406.12    Corrected 50058 

406.20    (c)  corrected 50058 

407.40    (b)  corrected 50058 

410  Authority  citation  re- 
vised  7134 

410.5  Introductory  text  re- 
vised; (d)  added 7134 

410.32  (b)  introductory  text  re- 
published; (b)(2)  and  (5)  re- 
vised  7135 


Page 

411  Authority  citation  re- 
vised  61381 

411.1    (a)  revised;  interim 61381 

411.350-411.361      (Subpart     J) 

Added;  interim 61381 

412.80    (a)(l)(ii)(B)  amended 3016 

412.113  (a)(3)  amended 3016 

412.116    (b)(3)(ii)(B)     and     (C) 

amended 3016 

412.278  (f)(1)  corrected;  (f)(3) 
correctly  designated  as 
(f)(4);  (f)(3)  added;  CFR  cor- 
rection  13046 

412.302    (a).     (c)(l)(i)(D).     (v). 

(d)(2)  and  (3)  amended 3016 

412.308    (c)(4)(ii)  amended 3016 

412.320  (a)  redesignated  in 
part  as  (a)(1)  and  (2);  (a)  in- 
troductory text,  (1),  (2)  and 

(b)(  1 )  amended 3016 

412.324  (b)(2)  and  (3)  amend- 
ed  .: 3016 

412.328    (c)(1)      and      (f)(l)(iii) 

amended 3016 

(f )(3)(iii)  amended 3017 

412.336    (c)(1)  amended 3017 

412.344  (d)(1)  and  (2)  amend- 
ed  3017 

412.348    (b)(l)(ii)  amended 3017 

413  Authority  citation  re- 
vised  54545,  59219 

413.40    (g)(1)  corrected 59219 

413.114  Regulation    at    54    FR 
37274  confirmed;  (a),  (c)  and   . 
(d)     nomenclature    change; 
(b)  revised;  (d)(l)(i)  amend- 
ed  54545 

413.130    (a)(3),     (10)     and     (f) 

amended 3017 

413.134  (f)(2)(iii)(D)  amend- 
ed  3017 

413.170    Heading  revised;  (c)(7) 

added 59624 

414  Authority  citation  re- 
vised  50823 

Heading  revised 65998 

414.224     Added 65998 

414.230  (Subpart  D)    Added 50823 

415  Added 59624 

416  Authority  citation  re- 
vised  7135 

416.49    Revised 7135 

417  Authority  citation  re- 
vised  46509 

Authority  citation  revised 7135 


Note  1:  Boldface  poo*  numbars  indicate  1992  changes. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  42  Chapter  IV— Con. 

Authority  citation  revised 

417.1—417.2  (Subpart  A)  Head- 
ing added 

417.1  Redesignated  from 
417.100;  introductory  text 
revised 

417.2  Added 

417.100-417.180     (Subpart     A) 

Heading  removed 

417.100—417.109  Undesignated 
center  heading  removed 

417.100  Redesignated  as  417.1; 
introductory  text  revised 

417.101—417.109  Designated  as 
subpart  B 

417.107    (i)  revised 

417.110—417.119  Undesignated 
center  heading  removed;  re- 
designated as  417.910 
through  417.919 

417.120-417.126  Undesignated 
center  heading  removed;  re- 
designated as  417.920 
through  417.926 

417.130-417.137  Undesignated 
center  heading  removed;  re- 
designated as  417.930 
through  417.937 

417.140—417.144  Undesignated 
center  heading  removed; 
designated  as  subpart  D 

417.150—417.159    Undesignated 

center  heading  removed ..... 

Designated  as  subpart  E 

417.160—417.166    Undesignated 

center  heading  removed 

Designated  as  subpart  F 

417.170-417.180    Undesignated 
center  heading  and  sections 
removed 

417.201-417.292  (Subpart  B) 
Heading  and  sections  re- 
moved  

417.228-417.239  Undesignated 
center  heading  removed 

417.240—417.247  Undesignated 
center  heading  removed 

417.249-417.292  Undesignated 
center  heading  removed.. 

417.400-417.694  (Subpart  C) 
Heading  removed 

417.400—417.418  Designated  as 
subpart  J 

417.401  Introductory  text 
amended 


Page 
8201 


51985 

51985 
51985 

.51985 

51985 

51985 

51985 
..7135 


51985 


51985 


51985 


51985 

51985 
51986 

51985 
51986 


51985 

51985 
51985 
51985 
51985 
51985 
51986 
51986 


Page 
417.404—417.418    Undesignated 

center  heading  removed 51985 

417.420—417.460    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  K 51986 

417.436  (a)  introductory  text 
republished;  (a)(6)  redesig- 
nated as  (a)(7);  (a)(5)  and 
new  (a)(7)  revised;  new 
(a)(6)  and  (d)  added;  inter- 
im  noi 

417.470—417.494    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  L 51986 

417.472    (f)    redesigned   as   (g); 

new  (f)  added;  interim 8202 

417.520—417.523    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  M 51986 

417.524-417.528    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  N 51986 

417.530-417.576    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  0 51986 

417.580—417.598    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  P 51986 

417.600—417.638    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  Q 51986 

417.640—417.694    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  R 51986 

417.800—417.810     (Subpart     D) 

Heading  removed 51985 

Redesignated  as  subpart  U 51986 

417.800  (b)  revised 7135 

417.801  (b)  introductory  text 
republished;  (b)(5)  redesig- 
nated as  (b)(6);  (b)(4)  and 
new  (b)(6)  revised;  (b)(5) 
added;  interim 8202 

417.910—417.919    Redesignated 
from        417.110        through 
417.119 51985  - 

417.910—417.937    Designated  as 

subpart  V 51986 

417.920—417.926    Redesignated 
from        417.120        through 
417.126 T7V 51985 

417.930—417.937    Redesignated 
from        417.130        through 
417.137 51985 


Note  1:  Beldfoc*  pag«  numban  indicot*  1993  changa*. 
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CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


Page 

418  Authority  citation  re- 
vised  7135 

418.92    Revised 7135 

431    Response  to  comments 65853 

431.20    Added;  Interim „ 8202 

431.107  (a)  revised;  (b)  intro- 
ductory text  republished; 
(b)(2)  and  (3)  revised;  (b)(4) 

added;  interim 8202 

433  Authority  citation  re- 
vised  56139 

433.45    Revised 56139 

Regulation    at    56    FR    56139 

withdrawn 64195 

434.38    Added;  interim 8202 

440.30  Introductory  text  re- 
published; (a)  and  (c)  re- 
vised  7135 

482  Authority  citation  re- 
vised  7136 

482.27    Revised 7136 

482.53  -  (b)(3)  revised 7136 

482.57    (b)(2)  revised 7136 

482.66  Regulation  at  54  FR 
37275  confirmed;  introducto- 
ry text,  (a)  introductory 
text,  (6)  introductory  text 
and  (7)  introductory  text  re- 
published; (a)(4).  (6)(i), 
(7)(i)  and  (b)  revised 56546 

483  Authority  citation  re- 
vised  » 54546 

Authority  citation  revised 7136 

Authority  citation  revised 8202 

483.10  Introductory  text  re- 
published; (b)(4)  revised; 
(b)(8),  (9)  and  (10)  redesig- 
nated as  (b)(9),  (10)  and  (11) 
and     revised;     new     (b)(8) 

added;  interim 8202 

483.75  Heading  and  (j)  re- 
vised  7136 

483.80    Removed 54546 

483.150    (a)  corrected 59331 

483.156    Correctly  designated 59331 

483.460    (n)  heading  revised 7136 

484  Authority  citation  re- 
vised  ^ 7136 

Authority  citation  revised 8203 

484.10  Introductory-  text  re- 
published; <c)(2)  revised;  in- 
terim  8203 

484.14  (g)  and  (i)(2)(i)  correct- 
ed  51334 

(j)  added 7136 


Page 
484.36    (a)(2)(i)(F)    and    (G)(i) 

corrected 51334 

485  Authority  citation  re- 
vised  7137 

485.58    (g)  added 7137 

485.304  Introductory  text  re- 
published; (q)  added 7137 

488  Authority  citation  re- 
vised  7137 

488.52    Removed 7137 

489  Heading  revised... 8203 

489.10    (b)   redesignated   as   (c) 

and  revised;  new  (b)  added; 
interim 8204 

489.100-489.104      (Subpart      I) 

Added;  interim 8203 

491  Authority  citation  re- 
vised  7137 

491.9  (c)(2)  and  (d)(l)(iii)  re- 
vised; (d)(1)  introductory 
text  republished 7137 

493  Authority  citation  re- 
vised  7137 

493.1—493.25  (Subpart  A)  Re- 
vised  7139 

493.2    Amended 7136 

493.35—493.39       (Subpart       B) 

Added 7142 

493.43—493.51        (Subpart       C) 

Added 7143 

493.55—493.63        (Subpart        D 

Added 7144 

493.602—493.649     (Subpart     F) 

Added 7213 

493.602—493.634  Text  re- 
moved  7139 

493.701  (Subpart  G)  Re- 
moved  7139 

493.801—493.865     (Subpart     H) 

Revised 7146 

493.901—493.959      (Subpart      I) 

Revised 7151 

493.1101—493.1111    (Subpart   J) 

Revised ^7162 

493.1201—493.1285  (Subpart  K) 

Revised 7163 

493.1203     Eff.  9-1-94 7163 

493.1401—493.1495  (Subpart  K) 
Redesignated  as  subpart  M 
and  revised 7172 

493.1501  (Subpart  M)  Redesig- 
nated as  493.1701  (Subpart 
P) k*....7172 


Note  1:  Beldfac*  page  numbari  indicate  1993  changes. 
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CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  42  Chapter  IV— Con.  Page 

493.1601  (Subpart  N)  Redesig- 
nated as  493-1775  (Subpart 
Q) 7172 

493.1701—493.1721    (Subpart   P) 

Revised 7183 

493.1701—493.1710  (Subpart  O) 

Removed 7172 

493.1775—493.1780  (Subpart  Q) 

Revised 7184 

493.1800—493.1850  (Subpart  R) 

Added 7237 

493.2001  (Subpart  T)    Added 7185 

494  Authority  citation  re- 
vised...,  7185 

494.51    Revised 7185 

498  Authority  citation  re- 
vised  8204 

498.3  (b)  introductory  text  re- 
published; (b)(ll)  added;  in- 
terim  8204 

Chapter  V — Office  of  Inspector  Gen- 
eral-Health Care,  Department  of 
Health  and  Human  Services  (Parts 
1000—1999) 

1000  Authority  citation  re- 
vised  

1000.10    Amended 

1000.20    Amended 

1001  Revised 

1001.301  (a)  and  (bHlKi)  cor- 
rectly revised 

1001.1601  (a)(1)  correctly  re- 
vised  

1002  Revised 

1003  Authority  citation  re- 
vised  

1003.100  Revised 

1003.101  Amended 

1003.102  Revised 


.3329 
.3329 
.3330 
.3330 

.9669 

.9669 
.3343 

.3345 
.3345 
.3345 
.3345 


(b)(2)  correctly  revised 9670 

1003.103    Revised 3346 

1003.105  Revised 3346 

1003.106  Revised 3347 

1003.107  Revised 3348 

1003.109    Revised 3348 

L003.110    Amended 3348 

1003.111  Removed 3348 

1003.112  Removed 3348 

1003.113  Removed 3348 

1003.114  Revised 3348 

1003.115—1003.125    Removed 3348 

1003.127    Revised 3348 


1003.129 
1003.130 
1003.131 
1003.132 
1003.133 
1003.134 
1003.135 
1004  Authority 
vised 


1003.128    (a)  and  (d)  revised. 


.3349 


Page 

Revised 3349 

Removed .3349 

Removed 3349 

Revised 3349 

(a)  amended 3349 

Added 3349 

Added 3349 

citation      re- 
3349 


1004.30    (b)  and  (c)  introducto- 
ry text  revised „ 3349 

1004.40    Revised 3349 

1004.50    (a)  and  (c)(1)  revised 3349 

1004.60    (c)  added 3349 

1004.90    (d)(7)  revised 3350 

1004.100    (g)  removed 3350 

1004.110    Revised ., 3350 

1004.120    Revised 3350 

1004.130    Revised 3350 

1005  Added 3351 

1006  Added 3354 

1007  Added 3355 


36 

400 
409 
410 
411 


412 
413 
418 
420 
421 
424 
440 


441 


447 
482 
483 
485 
488 


489 
799 


Title  42 — Proposed  Rules: 

51189.  56691 

55382,  56612 

50542,  55382 

55382 

55382 

8588 

55382 

50834.  55382.  59240,  59979 

4516 

56612 

56612 

55382 

55382,  66392 

4516 

66392 

4516 

56141,64228 

4516 

„ 4516,  8961 

55382 

f 55382 

4516 

55382 

'.. 4177 


Note  1:  Boldfac*  page  numbari  indicate  1993  changes. 
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CHAlilGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  43— PUBLIC  LANDS: 
INTERIOR 

Subtitle  A — Office  of  the  Secretory 
of  the  Interior  (Ports  1—199) 

Page 

4.200—4.357  (Subpart  D)  Au- 
thority citation  revised 61383 

4.350—4.357    Undesignated 

center  heading  added 61383 

4.350    Added 61384 

(c)(6)  corrected 65782 

4.3^1    Added 61384 

(b)(1),  (2)(ii)  and  (4)  correct- 
ed  65782 

(b)(4)  corrected 8319 

4.352  Added 61384 

(b)(2)  corrected. 65782 

4.353  Added 61385 

4.354  Added 61385 

4.355  Added 61385 

4.356  Added 61385 

4.357  Added 61386 

20    Appendix  X  availability 10293 

Chopter  II — Bureou  of  Lond  Monoge- 
ment.  Deportment  of  the  Interior 
(Ports  1000—9999) 

3150  Authority  citation  re- 
vised  9012 

3150.2  Added;  interim;  effec- 
tive to  12-31-92 9012 

3160    Technical  correction.. .2039,  3136, 

5211 

Authority  citation  revised 3024 

Notes  1  and  2  removed 3024 

3160.0-9    Added 3024 

3162.7-4    Interpretation 63661 

3164.1    (b)  table  amended 3025 

3165.4  (c),  (d)  and  (e)  redesig- 
nated as  (d).  (e)  and  (f);  new 
(c)  added;  interim;  effective 
to  12-31-92 9013 

Public  Lond  Orders 

1176    Revoked  in  part  by  PLO 

6923 5987 

1537  Revoked  by  PLO  6899 55827 

1722  Revoked  by  PLO  6899 55827 

1825  Revoked  in  part  by  PLO 

6919 2841 

4249    Revoked  in  part  by  PLO 

6901 56321 

4747    Amended  by  PLO  6902 56322 

Note  1:  SoMfoc*  page  numbart  indicate  1992  changes. 


Page 

5187    Revoked  in  part  by  PLO 

6900 55828 

6831    See  PLO  6883  corrected 50059 

6849    Corrected  by  PLO  6907 57806 

6883    50058 

Corrected 60929 

6884  49847 

Corrected 56275 

6885  Corrected 50059 

6886  50661 

6887  50824 

6888  50661 

Corrected 66602 

6889  51177 

6890  51334 

Corrected 58122 

6891  51986 

6892  52210 

6893  .„ 52210 

6894  52211 

Corrected 2842 

6895 52212 

6896  52477 

6897  54896 

6898  55827 

6899  55826 

6900  55828 

6901 56321 

16902  56322 

6903  56936 

6904  56936 

6905  •. 57805 

6906  57806 

6907  57806 

6908  57806 

6909  57807 

6910  59219 

6911  60927 

6912  60928 

6913  60928 

6914  60929 

6915  60929 

Corrected 3674 

6916  64713 

Corrected 2951 

6917    66602 

6918    ; 66602 

6919  2841 

Corrected 5211 

6920  2842 

6921  4144 

6922  4856 

6923  5987 

6924  6560 

6925     10426 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  43  Page 

Title  43 — Proposed  Rules: 

4    55157.  55263.  58330 

37    1344 

2090    49962 

2200    49962 

2300    59914 

2740    61104 

3100     8605 

3150     9010 

3160     9010 

3180     r. „ 4177 

3260    59240 

3610    3092 

3800    54815.  66614 

TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chapter  I — Federal  Emergency 
Management  Agency  (Parts  0 — 399) 

64  Authority  citation  revised 11688 

64.6    Table        amended...55467-55469. 

58314.  60066.  65005 

Table  amended.. .357,  359,  2683,  3556, 

9504,  10832,  11688 

65.4    Tablfe  amended;  interim 51336 

Table  amended 51338 

Table  amended 360,  9057 

Table  amended;  interim 362,  9056 

67    Flood  elevation  determina- 
tions  51339.  67001 

Flood     elevation     determina- 
tions  526,  9059,  9212 

81    Authority  citation  revised 11267 

81.1    (b)(1)  revised 11267 

206.250—206.253      (Subpart      I) 

Revised 64560 

353    User  fees 10834 

Title  44 — Proposed  Rules-. 

65  50838.  51358 

67  51362.  55478.  65037 

2864,  3603,  5510,  9082 

72  „ 50838.  51358 

81  65037 

83     58019,  66824 

206     18441,  18442 


TITLE  45— PUBLIC  WELFARE 

Subtitle  A— Department  of  Health 
and  Human  Services,  General  Ad- 
ministration (Parts  1 — 199) 

Page 

3.5    Revised i874 

3.42    (g)  added 1874 

96    Authority  citation  revised 1977 

96.50    (d)  amended;  interim 1977 

96.81    Revised;  interim 1977 

96.83  Added;  interim 1977 

96.84  Revised;  interim .-:197t 

96.86  Revised;  interim 1«78 

96.87  Revised;  interim :....1978 

Chapter  II— Office  of  Family  Assist- 
ance (Assistance  Programs), 
Family  Support  Administration,  De- 
partment of  Health  and  Human 
Services  (Parts  200—299) 

205  Authority  citation  re- 
vised..-.  ..66375 

205.56    (b)  revised;  interim 66375 

205.58    (a)    and    (b)(4)    revised; 

interim 66375 

223  Authority  citation  re- 
vised  64203 

233.20    (a)(l)(ii),  (3)(vi)  and  (x) 

revised 64203 

2a3.53  (a)  and  (c)(4)  introduc- 
tory text  revised 64204 

235  Authority  citation  re- 
vised  64204 

235.112  Added 64204 

(b)(2)  corrected 1204 

235.113  Added 64205 

(b)(3)(ii)(G)   and   (I)   correct- 
ed  5048 

Chapter  IV — Office  of  Refugee  Re- 
settlement, Family  Support  Admin- 
istration, Department  of  Health 
and  Human  Services  (Parts 
400—499) 

Chapter  IV    Heading  revised 1115 

400.2    Amended lii5 

400.60    (b)  amended 1115 

400.100    (b)  amended 1115 

400.203  (b)  amended 1115 

400.204  (b)  amended 1115 

400.209    (b)  amended 1115 


Note  1:  Boldface  pog*  numbers  indicol*  1992  changes. 


Page 

402.41    (d)     introductory     text 

correctly  revised 49707 

Chapter  VI — National  Science 
Foundation  (Parts  600—699) 

650    Revised 18053 

Chapter  XI — National  Foundation  on 
the  Arts  and  the  Humanities  (Ports 
1100—1199) 

1 160    Revised i...  49848 

1160.4    (e)     introductory     text 

corrected 51842 

Chapter  XVI — Legal  Services 
Corporation  (Parts  1600—1699) 

1611    Appendix  A  revised 8578 

Chapter  XXIV— James  Madison  Me- 
morial Fellowship  Foundation  (Part 
2400—2499) 

Chapter  XXIV    Established 7322 

Chapter  XXV — Commission  on  Na- 
tional and  Community  Service 
(2500—2599) 

Chapter  XXV    Established 5299 

Title  45 — Proposed  Rules: 

301    58205 

303    58205 

641 7355 

1 150 6303 

1155 6206 

1180    Y 6208 

1303 , 3394 

2017 55416 

2301 55416 

2490     55416 

2500-2506  (Ch.  XXV)     57404 

TITLE  46— SHIPPING 

Chapter  I — Coast  Guard,  Department 
of  Transportation  (Ports  1 — 199) 

10.504    Correctly  added 7326 

16.205    Revised 60930 

28.30    (a)  corrected 49822 

28.110    Table  corrected 49822 

28.115    Table  corrected 49822 

28.120    (h)(2)  corrected 49822 


APRIL  1992  95 

CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


Page 

28.135    (a)  and  table  corrected....  49822 

28.140    Table  corrected 49822 

28.375    (c)(6)  corrected 49822 

28.380    (b)  corrected 49822 

28.385    (b)  corrected 49822 

28.410    Heading  corrected 49822 

28.500    (b)  revised 364 

28.580    (a)  revised 364 

30.25-1    Table  amended 52134 

30.25-3    Correctly  added 65006 

67.13-3    (c)  through  (g)  redesig- 
nated as  (d)  through  (h);  (b) 

revised;  new  (c)  added 51654 

67.13-7    (b)  revised 51655 

67  Appendix  D  revised 51655 

68  Authoity  citation  revised 7642 

68.05-1—68.05-13  (Subpart 

68.05)    Added 7642 

151.05    Corrected 65006 

151.05-1    Table  amended 52135 

151.50-60    Revised 52135 

Correctly  revised 65006 

153    Table  amended 52135 

153.1060    Revised :....  52135 

Correctly  revised 65006 

153    Table  1  corrected 65006 

170    Stability  criteria 11267 

189.55-1    (b)  corrected 57754 

197.501—197.580     (Subpart     C) 

Added 52135 

197.501    (c)  correctly  added 65006 

197.540    (b)  corrected 65006 

197.560    (b)(1)    and    (2)(i)    cor- 

rected„ 65006 

Chapter  II — Maritime  Administration, 
Department  of  Transportation 
(Parts  200—399) 

249    Clarification 14358 

327    Revised 50275 

381    Authority       citation       re- 
vised  13047 

381.3    (a)  and  (c)  amended 13047 

381.5  Introductory  text  amend- 
ed  13047 

381.6  (b)  amended 13047 

382.2    (c)(2)  and  (d)  amended 57808 

Chapter  IV — Federal  Maritime 
Commission  (Parts  500—599) 

502.92    Regulation    at    57    FR 

3026  confirmed 9984 

502.92    (c)  revised;  interim 3026 
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TITLE  46  Chapter  IV— Con.  Page 

504.4  (a)(3)  added 50662 

510—540  (Subchapter  B)    Head- 
ing revised 61166 

514  Added 61166 

515  Authority       citation       re- 
vised  4582 

515.3    Existing  text  designated 

as  (a);  (b)  and  (c) 4582 

550.1  (e)  added 50827 

(e)  correctly  revised 54797 

(b)  revised;  (f)  added 60932 

(b)  revised;  (c)  through  (f)  re- 
moved  65999 

560.308    Added 4582 

572.310    Added 4583 

580.5  (d)(24)  and  (25)  revised 51995 

Clarification 3950 

581.3  (e)  republished 51996 

Clarification 3950 

581.4  (a)(3)  republished 51996 

Clarification 3950 

581.11     Revised 51996 

Clarification 3950 

583    Revised 51993 

Clarification 3950 

583.3    (c)  corrected 56323 

586.2  Removed 65857 

Title  46 — Proposed  Rules: 

1-199  (Ch.  I)    4744 

2    65786,  66765 

10149 

10     - 65786 

12    65786 

15    65206 

25 56180 

31     56284. 

1243 

32 56284 

1243 

35    56284, 

514,  1243,  12378 

67     10544 

70 11058 

72 11058 

200-399  (Ch.  II)     4744 

381     8287 

401     63911.  64839 

500-599  (Ch.  Ill)    4744 

502     2702 

514    55860.  66006, 

18122 

550     50824 

552     57298,  66827 

11703 


Page 

572 14551 

586     56487 

2070,  6210 

500-599(Ch.  5)     .., 12286 

TITLE  47— TELECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission  (Parts  0 — 199) 

Chapter  I    Policy  statements 56937 

Memorandum     Opinion     and 

Order 6481 

0.241    (a)(8)  revised 18088 

0.243    Removed 18088 

0.283  ^(c)(3)  revised 18088 

0.291'  (h)  revised 8579 

0.291     (f)  revised 18088 

0.311     (d)  revised 18088 

0.331     (a)(9)  revised 18089 

0.401    (a)(3)(i)  revised 64714 

0.418    Revised 64714 

0.482    Amended 64714 

0.491    Revised 64714 

1    Authority  citation  revised 57598 

Authority  citation  revised 187 

Order 3133 

1.18    Added 51178 

1.402  Revised 7882 

1.403  Revised 7882 

1.790    Revised 8579 

1.823  (b)(3)  added 58506 

1.824  Heading,  (a)  and  (b)  re- 
vised  57815 

1.912    (a),  (b)(1)  and  (e)  amend- 
ed; (b)(3)  and  (d)  revised 64714 

1.922    Table  amended 64715 

1.926    (a)(1)  revised 8274 

1.926    (a)(2)  revised 64715 

(c)  added 65858 

1.931    (a)  amended 64715 

1.951  (a)  revised;  (c)  removed; 

(d)  redesignated  as  (c) 8274 

1.952  (b)  amended 8274 

1.962    (g)  amended 64715 

1.972    (a)(1)    amended;    (c)    re- 
vised  8274 

1.1101-1.1117  (Subpart  G)    Au- 
thority citation  removed 57598 

1.1102    Amended...56602,  63662,  64715. 

65858 

Amended 8275 

1.1105    Amended 57598,  63663 

1.1111    (b)  and  (c)  introductory 
text  through  (5)  redesignat- 
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ed  as  (a)(6)  and  (b)  introduc- 
tory text  through  (5);  new 
(b)  introductory  text,  (3) 
and  (4)  amended;  new  (c) 
added 

1.1112    (g)  added 

1.2001—1.2003  (Subpart  P) 
Added 

2.106    Table  amended. 
Footnote  NG47  revised, 
Table  amended  (effective  date 

pending).... 
Table      amended;      Footnote 
US317  added 

'  Regulation  at  56  FR  64855  eff . 
4-19-92 

2.1201  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 

2.1202  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 

2.1203  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 

2.1204  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 

2.1205  Regulation    at    56    FR 

26619  comment  period  ex- 
tended to  10-24-91 

2.1207    Regulation    at    56    FR 

26620  comment  period  ex- 
tended to  10-24-91 

2.1209  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 

2.1211  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 

2.1213  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 

2.1215  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 

2.1219  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 

5.207    Revised 

13.2    (b)(7)  added 

13.5    (d)  added. ».... 

13.21  (a)(7)  added 

13.22  (b)(6)  added 

15    Reconsideration  petition 

15.205    (a)  revised 


Page 


56602 
56602 


51178 
51178 
51178 
51178 
51178 
51178 
51178 
51178 
51178 
51178 


51178 

...78n 

...9065 
56602 
...9065 
...9065 

57823 
.13048 


Page 

15.237    Heading  revised 13048 

21.11    (a),  (d)  and  (f)  revised 57815 

21.23    (a)  and  (b)  amended 57816 

21.30  (a)(4)  amended 57816 

21.33    (a)  revised 57816 

21.101  (a)  table  footnote  6  re- 
vised  ,...57816 

21.107  (b)  table  footnote  1  re- 
vised  57816 

21.307  (a),  (b)  introductory 
text,  (4),  (c)(1)  introductory 
text,  (i)  introductory  text, 
(B),  (2)(i)(A).  (G),  (ii)(A), 
(iii)(A),  (d)(l)(ii).  (e)(1)  in- 
troductory text  through 
(iv),  (2),  (f)(1)  and  (2)(i)  re- 
vised  57816 

21.900  Amended 57817 

21.901  (d)(1)  removed 57598 

(a)  amended;  (b)(4)  and  (5)  re- 
vised; (b)(6)  and  (f )  added 57817 

21.902  (f)(2)  revised;  (i)  and  (j) 
redesignated  as  (j)  and  (k); 

new  (i)  added 57598 

(f)(2).      (i)(2)(i),      (ii).      (6)(i). 
(iii)(A)  through  (F)  and  (iv) 

amended;  (i)(l)  revised 57818 

(i)(l)  revised 65191 

21.905  (c)  amended 57818 

21.908  (b)  amended 57818 

21.909  (c)  added 57818 

21.912  (a)  and  (c)  amended;  (d) 
through  (g)  added 57818 

21.913  (g)  added 57599 

21.914  Amended 57819 

22    Unserved  areas  applications 

filing  deadlines  waived 829 

22.2    Amended.- 58506 

Amended 831 

22.6    (b)(3)  removed;  (b)(2)  and 

(d)(3)  added 58506 

(b)(2)(ii)  removed 13648 

22.9    (d)(7)(ii)  revised;  (d)(7)(iii) 

added 13648 

22.13    (a)(l)(iv)  added 58506 

22.23    (c)(3)  revised 13648 

22.27  (b)(2)  revised 63663 

22.28  (a)  and  (b)  introductory 

text  revised 3027 

22.29  (a)  introductory  text  re- 
vised  3028 

22.31  (a)(l)(ii)  and  (b)(2)(iii) 
added;  (f)  revised 58506 

( j)  added 3028 
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TITLE  47  Chapter  I— Con.  Page 

22.32  (e)(5)  revised;  (e)(6) 
added 3028 

22.33  (b)(3)  added 58507 

22.40    (b)  revised 3028 

22.43    (c)(1)    and    (2)    revised; 

(c)(4)(i)  added 58507 

( c )( 1 )  introductory  text 
amended;  (d)(l)(vi),  (vii)  and 
(viii)  removed;  (d)(3)(vi)  re- 
vised  13648 

22.117    (b)(1)  amended 13648 

22.902  (b)  introductory  text  re- 
vised; (b)(3),  (4).  (5),  (d)(4) 

and  (5)  added 58507 

(b)(4)(ii)  introductory  text, 
(b)(4)(ii)(B)(3)  and  (d)(4) 
amended 13648 

22.903  (a)(l)(i),  (ii)  and  (j) 
added 58508 

Revised 13648 

22.904  Revised 831 

22.911  (a)(1)  added 831 

22.912  (c)  added 831 

22.913  Heading,  (a)  introducto- 
ry text  and  (d)  revised ;....  13649 

22.916  (c)  revised 58509 

22.917  (b)(2)  correctly  added 58315 

(b)(2)  removed;  (a)(1)  intro- 
ductory text  revised;  (f) 
added 58509 

(g)  added 3028 

22.918  (c)  redesiganted  as  (d); 

new  (c)  added 58509 

(c)(2)  amended 13649 

22.920  (c)  added 58510 

22.921  Revised 58510 

22.923  Heading,  (a)  introducto- 
ry text  and  (c)  introductory 
text  revised;  (a)(1)  and  (c)(1) 
amended 13649 

22.924  Added 58510 

(b)(1)  and  (b)(2)  amended 13649 

(b)(3)  amended;  (c)(3)  re- 
vised  13650 

22.925  Added 58511 

Revised : 13650 

22.926  Added 58511 

Revised 13650 

22.930    (d)  amended 831 

(d)  revised 13650 

22.940  Added 3029 

22.941  Added 3029 

22.942  Added 3029 

22.943  Added 3030 

22.944  Added 3030 


Page 

22.945    Added 3031 

25    Decision  and  remand 1227 

25.114    (c)(24)  revised 14798 

25.134    Added 66001 

43    Authority  citation  revised 9671 

43.41    Added 9671 

43.51    Technical  correction 5510 

43.61    Revised 8580 

61    Memorandum   opinion   and 

order 66602 

61.3  (m)  through  (jj)  redesig- 
nated as  (n)  through  (kk); 

new  (m)  added 55239 

61.33    (f)  redesignated  as  (f)(1); 

(f)(2)  added 55239 

61.38    (a)  amended 55239 

61.41  (c)  introductory  text  and 
(d)  introductory  text 
amended 55239 

61.42  (b)(3)  and  (c)  revised 55239 

61.47  (h)  amended 55239 

61.48  (b)  redesignated  as  (1); 
(b)(2)  added 55239 

61.55    Added ; 55239 

61.58    (c)(6)      redesignated      as 
(c)(7)  and  revised;  new  (c)(6) 
,    added 55239 

63  Interpretive  rulings 65445 

Heading   and    authority   cita- 
tion revised 7884 

63.01    (k)(5)  added 647 

Technical  correction 5510 

63.30—63.90    Undesignated 

center  heading  revised 7884 

63.100    Added 7884 

64  Memorandum  opinion  and 
order 2842 

Authority  citation  rfevised 4740 

Petition  denied 5391 

64.704    (c)  and  (d)  compliance 

dates  temporarily  stayed 10998 

64.709  Added 56165 

64.710  Added 56165 

64.711  Added 56165 

64.712  Added 56165 

64.713  Added 56165 

64.714  Added 56166 

64.715  Added 56166 

64.716  Added 56166 

64.903  Added 4375 

64.904  Added 4376 

64.1100  (Subpart  K)    Added 4740 

65  Reconsideration  order  adop- 
tion  65192 

68    Reconsideration  petition 57823 
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Page 

68.318    (c)(2)  added 56166 

69    Report  and  order 51656 

Memorandum     opinion      and 

order 4«5« 

69.210    Added 51844 

73    Technical  correction 50419 

Petition  denied  in  part 3952 

Policy  statement 8849 

73.14    Amended  (effective  date 

pending) 64856 

Regulation  at  56  PR  64856  eff. 
4-19-92 11689 

73.21  Revised  (effective  date 
pending) 64856 

Regulation  at  56  PR  64856  eff. 
4-19-92 11689 

73.22  Removed  (effective  date 
pending) 64856 

Regulation  at  56  PR  64856  eff. 
4-19-92 11689 

73.23  Redesignated  from 
73.3570  and  revised  (effec- 
tive date  pending) 64856 

Regulation  at  56  PR  64856  eff. 
4-19-92 11689 

73.24  (b)  Note  and  (i)  removed; 
(j)  and  (k)  redesignated  as 
(i)  and  (j);  (e),  (h)  and  new 
(i)  revised  (effective  date 
pending) 64857 

Regulation  at  56  PR  64857  eff. 
4-19-92 11689 

73.25  (a)(1),  (2)  introductory 
text,  (i),  (ii)  and  (iii)  re- 
moved; heading,  (a),  (b)  and 
(c)  revised  (effective  date 
pending) 64857 

Regulation  at  56  PR  64857  eff. 
4-19-92 11689 

73.26  Revised  (effective  date 
pending) 64857 

Regulation  at  56  PR  64857  eff. 
4-19-92 11689 

73.27  Revised  (effective  date 
pending) 64857 

i  Regulation  at  56  PR  64857  eff. 

4-19-92 11689 

73.28  (a)  removed;  (b)  and  (c) 
redesiganted  as  (a)  and  (b); 
new    (a)    revised    (effective 

date  pending) 64857 

Regulation  at  56  PR  64857  eff. 
4-19-92 11689 

73.29  Revised  (effective  date 
pending) 64857 


Page 

Regulation  at  56  PR  64857  eff. 

4-19-92 11689 

73.30    Added      (effective      date 

pending) 64857 

Regulation  at  56  PR  64857  eff. 

4-19-92 11689 

73.35    Added     (effective     date 

pending) 64858 

Regulation  at  56  PR  64858  eff. 

4-19-92 11689 

73.37    Revised    (effective    date 

pending) 64858 

Regulation  at  56  PR  64858  eff. 

4-19-92 11689 

73.53  (b)(1)  revised;  (c)  Note 
added  (effective  date  pend- 
ing)  64859 

Regulation  at  56  PR  64859  eff. 
4-19-92 ...11689 

73.68  (d)(3)    revised    (effective 

date  pending) 64859 

Regulation  at  56  PR  64859  eff. 
4-19-92 11689 

73.69  (d)(4)    revised    (effective 

date  pending) 64859 

Regulation  at  56  PR  64859  eff. 

4-19-92 11689 

73.72    (a)  revised  (effective  date 

pending) 64859 

Regulation  at  56  PR  64859  eff. 

4-19-92 1 1689 

73.88    Note     added     (effective 

date  pending) 64859 

Regulation  at  56  PR  64859  eff. 

4-19-92 11689 

73.99    Revised    (effective    date 

pending) 64860 

Regulation  at  56  PR  64860  eff. 

4-19-92 11689 

73.150  (a)  introductory  text, 
(b)(1)  introductory  text,  (2). 
(3),  (5)(iv),  (V)  and  (6)(vii) 
revised;  (b)(l)(i)  amended 
(effective  date  pending) 64861 

Regulation  at  56  PR  64861  eff. 
4-19-92 11689 

73.151  (b)  added  (effective  date 
pending) 64862 

Regulation  at  56  PR  64862  eff. 
4-19-92 « 1 1689 

73.152  (c)(2)(iv)  added  (effec- 
tive date  pending) 64863 

Regulation  at  56  PR  64863  eff. 
4-19-92 1 1689 
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TITLE  47  Chapter  I— Con. 

73.153    Amended  (effective  date 

pending) 

Regulation  at  56  FR  64862  eff. 
4-19-92 

73.182  Revised  (effective  date 
pending) 

Regulation  at  56  FR  64862  eff. 
4-19-92 .'. 

73.183  (a)  note  added;  (b)  re- 
moved; (c)  through  (f )  redes- 
ignated as  (b)  through  (e); 
new  (c)  and  (e)  revised  (ef- 
fective date  pending) 

Regulation  at  56  FR  64866  eff. 
4-19-92 

73.184  (a)  and  (b)  note  revised; 
(c)  removed;  (d),  (e)  and  (f) 
redesignated  as  (c),  (d)  and 
(e)  and  revised  (effective 
date  pending) 

Regulation  at  56  FR  64866  eff. 
4-19-92 

73.185  (c),  (i)  and  (j)  removed; 
(d),  (e),  (h)  and  (k)  redesig- 
nated as  (c),  (d),  (e)  and  (f); 
(b).  new  (c),  (d),  (e),  (f)  in- 
troductory text  and  (f)(2) 
revised  (effective  date  pend- 
ing)  

Regulation  at  56  FR  64867  eff. 

4-13-92 

73.187    (a)  and  (b)  revised  (ef- 

fe';tive  date  pending) 

R~  alation  at  56  FR  64868  eff. 
,  19-92 

73.189  (b)(2)(i),  (ii),  (iii),  (3) 
and  (6)  revised  (effective 
date  pending) 

Regulation  at  56  FR  64868  eff. 
4-19-92 

73.190  (a),  (b).  (c).  (e).  Figure  7 
and  Figure  8  revised  (effec- 
tive date  pending) 

Regulation  at  56  FR  64869  eff. 

4-19-92 

73.202  (b)  table  amended 
50278,  50519,  50520, 
50828, 51658,  51659, 
51845,  52478,  54546 
55633, 55828,  55829, 
56169,  56472,  56473, 
56939,  56940,  57294, 
58512,  58513,  58862, 
60933,61168,61169, 
63664,64209.64211, 


Page 
64862 
.11689 
64862 
.11689 


64866 
.11689 


64866 
.11689 


64867 
.11689 
64868 
..11689 


64868 
.11689 


64869 


...11689 

.50277, 
50827, 
51844, 
54548, 

56166- 
56603, 
58315, 
60932, 
63663. 
65194, 


Page 

65195.  65860,  66789,  66790, 

14491 

(b)  table  amended...  189,  831,  1650,  1651, 

1652,  2481,  2844,  3134-3137,  3951, 

3952,  4163,  4857,  5381-5394,  5861, 

5862,  6075,  6076,  6203,  6482,  6561, 

6688,  7660,  7661,  7885,  7886,  8421, 

8422,  8580,  8581,  8726,  8727,  9504, 

10294,  10427-10429,  10741,  10742, 

10999,  11432,  12734,  13324,  14491, 

14646,  17856,  17857 

Regulation    at    57    FR    11432 

corrected 12465 

73.207  Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

(a)  revised 57293 

73.208  Regulation    at    54    FR 

9806  eff.  6-26-89 56938 

73.209  Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

73.215    Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

(a)(2)  a.nd  (e)  revised;  (a)(4) 

added 57294 

73.311    Regulation    at    54    FR 

9804  eff.  6-26-89 56938 

73.316    Regulation    at    54    FR 

9804  eff.  6-26-89 56938 

(b)  and  (c)(8)  revised 57294 

73.606    (b)      table      amended.. .49707, 

64211 

(b)  table  amended 4857,  7885,  llOOO 

73.614    (b)(1)  amended 49707 

73.659  (a)(3)  revised 64209 

73.660  (a)  revised 64209 

73.662    (c).  (e)  and  (h)  revised 64209 

73.667    (a)  amended 49707 

73.681    Amended 49707 

73.1030    (b)  table  revised  (effec- 
tive date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1125    Note    added    (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1150    (c)      added      (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1201    (c)(2)  revised  (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1212    (a)(2)(i)  amended 210 
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Page 

(a)(2)(i)  and  (ID 8279 

73.1570  (bXlKii)  revised  (effec- 
tive date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1650  (b)(2)  introductory 
text  revised;  (b)(2)(i)  and  (ii) 
added  (effective  date  pend- 
ing)  64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1665    Note   added   (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 1 1689 

73.1705    (c)     revised     (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1725    Revised  (effective  date 

pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1740  (a)(l)(i)  revised  (effec- 
tive date  pending) 64873 

Regulation  at  56  FR  64873  eff. 
4-19-92 1 1689 

73.1940  Revised. 208 

73.1941  Added ....208 

73.1942  Added 209 

73.1943  Added 210 

73.1944  Added 210 

73.3516  (a)     revised    (effective 

date  pending) 64873 

Regulation  at  56  FR  64873  eff. 
4-19-92 11689 

73.3517  (c).  (d).  Note  1  and 
Note  2  added  (effective  date 
pending) 64873 

Regulation  at  56  FR  64873  eff. 

4-19-92 11689 

73.3526    (a)(ll)  amended 64209 

(a)(  12)  added 18091 

73.3550    (i)     revised     (effective 

date  pending) 64873 

Regulation  at  56  FR  64873  eff. 
4-19-92 1 1689 

73.3555  Note  4  revised;  Note  8, 
Note  9  and  Note  10  added 
(effective  date  pending) 64873 

Regulation  at  56  FR  64873  eff. 

4-19-92 11689 

(a)  through  (e)  and  Note  4 

revised ..18091 

73.3556  Added 18093 


Page 

73.3564    (e)     added     (effective 

date  pending) 64873 

Regulation  at  56  FR  64873  eff. 
4-19-92 11689 

73.3570  Redesignated  as  73.23 
and  revised  (effective  date 
pending) 64856 

Regulation  at  56  FR  64856  eff. 
4-19-92 11689 

73.3571  (a)(3)  added:  (d)(1)  and 

(e)  removed;  (d)(2),  (3).  (4), 

(f)  through  (i),  (j)(l) 
through  (4).  (k)  and  (1)  rede- 
siganted  as  (d)(1),  (2),  (3), 
(e)  through  (h).  (i)(l) 
through  (4),  (j)  and  (k);  (a) 
introductory  text,  (1),  new 
(d)(1),  (2),  (3),  (f),  (h)  and 
(i)(l)  revised  (effective  date 
pending) 64874 

73.3580  (d)(4)(i)(A)  and  (ii)(A) 
redesignated  as  (d)(4)(i)(B) 
and  (ii)(B);  (d)(1)  and 
(g)(l)(ii)(G)  revised; 

(d)(4)(i)(A).  (B)(4),  (ii)(A), 
(B)(4)  and  (g)(l)(ii)(H) 
added;  (g)  introductory  text 

and  (h)  amended 14647 

Regulation  at  56  FR  64874  eff. 
4-19-92 11689 

73.3598    (c)      added      (effective 

date  pending) 64874 

Regulation  at  56  FR  64874  eff. 
4-19-92 11689 

73.3616    (d)  revised;  (e)  added 18093 

73.4160    Removed         (effective 

date  pending) 64874 

Removal  at  56  FR  64874  eff. 
4-19-92 11689 

73.4255    Revised  (effective  date 

pending) 64874 

Regulation  at  56  FR  64874  eff. 
4-19-92 11689 

74.641  (a)(1)  table  amended; 
(b)  introductory  text  re- 
vised  50663 

74.902  (h)  revised;  (i)  and  (j) 

\    added 57819 

74.903  (a)(2)  revised;  (b)(5),  (d) 

and  (e)  added 57600 

74.931    (e)  revised 57600 

(a)    revised;    (h),    (i)    and    (j) 

added 57819 

(h),    (i)   and   (j)    revised;    (k) 

added 65191 


Note  1:  BoMfoc*  pag*  numban  indicot*  1993  dtang*». 
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TITLE  47  Chapter  I — Con.  Page 

74.932    (a)     introductory     text 

and  (b)  revised 57819 

74.985  Revised 57601 

74.986  Added 57820 

74.990  Added 57820 

74.991  Added .-, 57821 

74.992  Added 57821 

74.1204    (g)  amended 56170 

74.1235    (c)(1)  and  (2)  added 56170 

76    Policy  statement 8849 

76.5    (jj)  added 11001 

76.33    Regulation     at     56     FR 

33391  eff.  10-25-91 52479 

76.53  Amended 49707 

76.54  Regulation     at     56     FR 

33392  eff.  10-25-91 52479 

76.205  Revised 210 

76.206  Added 210 

76.207  Added r. 212 

76.221    (a)  amended 212 

(a)  amended 8279 

76.305    (a)  and  (c)  revised 11001 

76.601    Revised 11001 

76.605  (a),  (b)  and  Note  (1)  re- 
vised; Note  (2)  redesignated 
as  Note  (3);  new  Note  (2) 
added 11002 

76.606  Added 11003 

76.607  Added 1 1004 

76.609    (d)(2),  (g),  (h)(2)  and  (i> 

revised;  (e)  and  (h)  introduc- 
tory     text      amended;      (j) 

added 11004 

78.13    (e)  added 57601 

78.105  (a)(1)  table  amended; 
(b)  introductory  text  re- 
vised  50664 

80.19    Table  amended 64715 

80.59    (c)  revised 64715 

80.141    (d)  added 57988 

80.203    (g)  amended 57496 

(c)  revised 57988 

(m)  added 8727 

80.1065—80.1135     (Subpart     W) 

Added 9065 

87.21    (b)  table  amended 64715 

87.25    Note  removed 64715 

87.173    (b)  table  amended 51656 

90.17  (b)  table  amended  (effec- 
tive date  pending) 64874 

Regulation  at  56  FR  64874  eff. 

4-19-92 11689 

90.119    (a)(15)  added;  (e)(1)  and 

(h)  revised 65858 

90.127    (b)  amended 65858 


Page 
90.149    (a)  revised;  (b)  and  (c) 
redesignated  as  (c)  and  (d); 

new  (b)  added 65858 

90.155    (a)  revised;  (c)  added 65859 

90.157    (a)  revised;  (b)  removed; 

(c)  redesignated  as  (b) 65859 

90.173    (k)  added 65859 

90.175  Introductory  text  re- 
vised; (f)(15)  added 65859 

90.209    (b)(6)  revised 8423 

90.242  (a)  introductory  text 
and  (2)(ii)  revised;  (a)(2)(i) 
amended      (effective      date 

pending) 64874 

Regulation  at  56  FR  64874  eff. 

4-19-92 1 1689 

90.611    (d)  revised 65859 

90.631    (f)  amended 65860 

90.633    (d)  revised 65860 

94    Technical  correction 66001 

94.9    (b)(2)  revised 64716 

94.25    (k)  revised 63663 

94.61    Table  amended 57822 

94.63    (a)  revised 57822 

94.65    (f)  revised 57822 

94.67    Table  amended 57822 

94.71    Table  amended 57822 

94.73    Table  amended 57822 

94.75    Table  amended 57822 

94.92    Table  amended 57822 

94.95    Removed 57822 

95.1    (c)  added 8275 

95.801—95.863       (Subpart       F) 

Added 8275 

97.3  (a)(8)  revised;  (a)(37) 
through  (41)  redesignated  as 
(a)(38),  (40),  (42),  (43)  and 
(44);   new   (a)(37),   (39)   and 

(41)  added 56171 

97.111    (b)(3)      revised;      (b)(7) 

added 56171 

97.113    (b)(2)  revised 56171 

97.201    (d)  revised 56171 

97.207    (f)  revised 56171 

97.211    Heading  revised 56171 

97.213  Heading  and  introducto- 
ry text  revised 56171 

97.215  Heading  revised 56171 

97.216  Added 56172 

97.301    Technical  correction 51762 

97.303    Technical  correction 51762 

97.309    (a)  revised 56172 


Note  1:  Boldfoc*  pog*  numbar*  indicate  1993  chongas. 
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Title  47 — Proposed  Rules: 


Page 


0—199  (Ch.  I)    57300,  58863.  65721 

6487 

1     - .....9528,  14683,  18444 

2    -. 52496,  55484,  56611 

_ 5993,  6695,  12792 

18     „ 10453 

22 52496,  58529 

25     L 18444 

43 1. 3038 

61 52496 

63    , 65464 

3038,  4391 

64     18444 


68     1i 

69    51666.  51869,  52496,  57301 

73  ...50303,        50304,        50547—50550, 

50842,  50843,  51667,  51870, 

52497,  55648,  55649.  55861, 

55862, 56181,  56182,  46489, 

46490. 57302.  57606,  57608, 

57871.  58207,  58530,  58531, 

58864,  60080,  60956,  60957, 

61220,  63704,  64228,  64229, 

65206, 65207, 65721,  65875, 

66006,  66827 

...242,  866—868,  2703,  2883,  2884,  3158, 

3159,  3981,  4179,  4180,  4859,  5412, 

5413,  5870,  6083,  6084,  6210,  7704, 

7902,  8430,  9530,  9680,  9996,  9997, 

10327,  10454,  10749,  10750,  11058, 

11458,  11459,  12793,  12794,  13328, 

14553—14555,  14683,  14684—14686, 

14688,  17870 

74  1 52496 

1 4592 

76  i 56339 

868,6792 

80  1 56955,  57501, 

11704 

90    49875,  52496,  56611,  63472 

i 4180,  6570,  8854 

TITLE  48— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Chapter  1 — Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter  1    Federal  Acquisition 

Circular  (PAC)  90-9 67126 

Federal    Acquisition    Circular 

(FAC)  90-10 67412 

5.207    (b)(4)  amended 67128 

5.303    (a)  amended 67128 

7.305    (c)  amended ;.  55372 

Note  1:  Boldfoc*  pog*  numbvra  indicate  1992  changat. 


Page 

8.401    (b)  revised 55372 

8.702    (a)  amended 67129 

8.705-2    Amended 67136 

8.705-4    (a)  amended 67136 

9.104-1    (e)  revised 55374 

9.104-3    (c)  revised 55378 

9.107    Added 67129 

9.406-1    (a)  revised 67129 

9.407-1    (b)      redesignated      as 

(b)(1);  (b)(2)  added 67130 

9.502    (d)  revised 55377 

9.504  (e)  amended 55377 

9.505  (b)(1)  and  (2)  revised 55377 

9.505-4    (a)  revised 55377 

9.507-1    (d)  added 55377 

10.001  Amended;  interim 67131 

10.002  (d)  redesignated  as  (e) 

and  amended;  interim 67131 

10.006    (a)  revised;  interim 67131 

14.201-7    (a),   (b)(1)   and  (c)(1) 

amended;  interim 67413 

15.804-2    (a)  revised;  interim 67413 

15.804-3  (c)(7)  and  (i)  amend- 
ed; (e)  introductory  text  re- 
vised; interim.. .i 67414 

15.804-4  (h)  amended;  inter- 
im  67414 

15.804-6  Heading  and  (a)  re- 
vised;     (b)(2)     Table      15-2 

amended;  interim 67414 

15.806-1  (b)  amended;  inter- 
im  67414 

15.806-2  (a)(2)  amended;  inter- 
im  67414 

15.808    (a)(6)  and  (7)  amended; 

interim 67414 

19.202-1    (e)  added 67132 

19.402  (c)(2)  through  (5)  redes- 
ignated   as    (c)(3)    through 

(6);  new  (c)(2)  added 67132 

19.804-3    (c)(2)  amended 55380 

19.808-1    (b)  amended 55378 

22.102-1  Introductory  text  re- 
vised  55374 

22.102-2    (c)  added 55374 

22.1003-5    (k)  amended 67136 

23.301  Revised 55374 

23.302  Heading,  (b)  and  (c)  re- 
vised; (d)  and  (e)  added 55374 

23.303  Revised 55374 

23.601—23.602     (Subpart     23.6) 

Added 55374 

25.108  (d)(1)  amended 67133 

25.109  (a)  and  (d)  revised 55379 

25.1000—25.1005  (Subpart  25.10) 

Removed 67416 
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TITLE  48  Chapter  1— Con.  Page 

31.101    Amended 67133 

33.103    (b)(1)  amended 67136 

33.201  Amended;  interim 67417 

33.202  Revised 67417 

33.204    Revised;  interim 67417 

33.207    (a)  introductory  text  re-    • 

vised;  interim 67417 

33.214  Redesignated  as  33.215; 

new  33.214  added;  interim 67417 

33.215  Redesignated            from 
33.214;  interim 67417 

36.513    Existing  text  designated 

as  (a);  (b)  and  (c)  added 55375 

37.112    Added 55380 

38.201    (b)  amended 55372 

42.1205    (a)(3)  revised 67134 

45.608-8    (b)  amended 67136 

49.101     (f)  added 67134 

49.105-2    Revised 67134 

49.110    Heading     and     (a)     re- 
vised  67135 

50.203  (b)(4)  revised 67135 

51.103    (b)  amended 55372 

52.202-1    Amended 67137 

52.203-4    Amended 67137 

52.207-3    Amended 55372 

52.209-7    Amended 55377 

52.209-8    Amended 55377 

52.214-17    Amended 55380 

52.214-27    Amended;  interim 67415 

52.214-28    Amended;  interim 67415 

52.215-23    Amended;  interim 67415 

52.215-24    Amended;  interim 67415 

52.215-25    Amended;  interim 67415 

52.215-39    Amended 67137 

52.223-3    Revised 55375 

52.223-7    Added 55375 

52.225-12    Removed 67416 

52.225-13    Removed 67416 

52.228-11    (b)(1)  amended 67137 

52.233-1    Amended;  interim 67417 

52.236-7    Amended 55376 

52.236-13    Revised 55376 

52.246-4    Amended 67136 

53.203    (b)  amended 67137 

Chapter  2 — Department  of  Defense 
(Parts  200—299) 

[Editorial  Note.  The  revision  date  for  the 
1991  edition  of  title  48,  chapter  2,  was  de- 
layed until  December  31.  1991.  The  1991  revi- 
sion includes  amendments  promulgated 
during  the  period  of  October  1.  1990  through 
December  31. 1991.  For  amendments  promul- 
gated during  that  period,  see  the  December. 
1991  LSA.] 


Page 

201—251    CFR  correction 13048 

201.603-2    Added 14990 

203.7100-203.7108  (Subpart 

203.71)    Added .-. 14990 

204.402    Revised;  interim 14992 

204.404-70    Revised 14992 

206.302-1    (a)(2)(i)  introductory 

text  revised 14992 

206.302-5    (c)(ii)  amended 14992 

209.406-1    Revised 14992 

209.406-4    Removed 14992 

211.7003-1    (b)(4)  amended;  in- 
terim  4741 

211.7004-1    (l)(3)(ii)      amended; 
(p)(2)  introductory  text,  (i) 

and  (ii)  revised;  interim 4741 

211.7004-6    (a)(3)  amended;  in- 
terim  4741 

211.7005    Revised;  interim 4741 

215.605    (c)(ii)(A)(i)  and  (B)(2) 

amended 14992 

215.804-1    Removed 14992 

217.103-1    (a)(iii),  (b)(ii){-A). 

(iv)(B).   (C).   (D),  (vi)(A)(i), 

(B)  and  (vii)  revised 14992 

222.7000    (a)  amended 14993 

223.7001—223.7002  (Subpart 

223.70)    Added;  interim 14993 

225.7002-1    (a)         introductory 

text  revised 14993 

225.7004    Revised;  interim 14993 

225.7004-1    (a)   table   amended; 
(b)  redesignated  as  (c);  new 

(b)  added 14993 

225.7004-2    Heading,     (a)     and 
(b)(2)(i)       revised;       (b)(3) 

added 14993 

225.7004-3    Revised 14993 

225.7004-5    Revised 14993 

225.7012-1    (a)         introductory 

text  revised 14994 

225.7012-4    (a)(1)  revised 14994 

225.7014-1    Revised;  interim 14994 

225.7014-2    Revised;  interim 14994 

225.7014-3    Revised;  interim 14994 

225.7016    Regulation  at  56  FR 

67215  confirmed 14990 

225.7016-1    Regulation     at     56 

PR  67215  confirmed 14990 

225.7016-2    Regulation     at     56 

FR  67215  confirmed 14990 

225.7016-3    Regulation     at     56 

FR  67215  confirmed 14990 

225.7016-4    Regulation     at     56 

FR  67215  confirmed 14990 
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Page 
225.7016-5    Regulation     at     56 

FR  67215  confirmed 14990 

225.7017    Added;  interim 14994' 

225.7017-1    Added;  interim 14994 

225.7017-2    Added;  interim 14994 

225.7017-3    Added;  interim 14994 

225.7017-4    Added;  interim 14994 

232.111    Added;  interim 4741 

232.111-70    Added;  interim 33M 

232.173    Added;  interim 3359 

232.173-1    Added;  interim 3359 

232.173-2    Added;  interim 3359 

232.173-3    Added;  interim 3359 

232.173-4    Added;  interim 3359 

232.173-5    Added;  interim ^ 3359 

235.002    Revised 14994 

235.006    (b)(l)(C)(i)(m)         re- 
vised  - 14994 

235.017    Added 14994 

237.106    (2)  revised ^14994 

237.170-2    (b)  amended 14995 

237.170-3    Amended 14995 

239.7500—239.7501-2      (Subpart 

239.75)    Added;  interim 14995 

245.302-7    Added 14995 

249.402-4    Added;  interim 534 

249.402-4    Removed 6076 

252.203-7003    Added...„ 14995 

252.204-7000    Amended 14996 

252.204-7003    Added;  interim 14996 

252.211-7021    (b)(1).  (2)  and  (3) 

amended;  interim 4743 

252.223-7005    Added;  interim 14996 

252.225-7016    Removed;      inter- 
im  14996 

252.225-7017    Revised;        inter- 
im  14996 

252.225-7023    Amended;  interim  ..14996 
252.225-7029    Regulation  at  56 

FR  67221  confirmed 14990 

252.225-7030    Added;  interim 14996 

252.232-7006    Added;  interim 3359 

252.237-7019    (a)(1)  and  (b)  re- 
vised  14996 


Health 
(Parts 


Chapter    3 — Department    of 
and       Human       Service* 
300—399) 

305.303    (a)  amended 11639 

306.302-1  (b)(4)(i)  designation 
removed;  (b)(4)(ii)  redesig- 
nated as  (c)  and  amended 11689 

306.301-1  (g)(1)  and  (2)  amend- 
ed  1 16W 

313.105    Revised 11689 

315.407  (h)  and  (i)  redesignat- 
ed as  (g)  and  (n) 11690 


Page 

319.201-10    (d)(3)  amended 11690 

319.501    Revised 11690 

iil».-505    Amended 11690 

319.705-3    Amended 1 1690 

319.705-4    (c)  removed 11690 

328    Added 58316 

352.228-7    Added 58316 

352.228-70    Removed 58317 

352.270-6  Regulation  at  56  FR 
33882  confirmed;  (a)  amend- 
ed  .....54797 

Corrected 57602 

Chapter  5 — General  Services 
Administration  (Ports  500—599) 

501.105  Revised  (OMB  num- 
bers)  64213 

Revised  (OMB  numbers) 14648 

501.170-1    Revised 14649 

501.603-70  (h)(l)(ii)  and  (v)  re- 
vised  14649 

502.101    Revised 9213 

509.405    Revised 51660 

513.505-2    Revised 7555 

514.406-3    Revised 14649 

515.804-3    Temporary  Reg.  AC- 

92-1  added ....5864 

515.804-70    Temporary         Reg. 

AC-92-1  added 5864 

519.704    (c)(2)  revised 59220 

519.705-2    Revised 64213 

519.705-4    (a)  revised 59220 

(a)(5)  revised 64214 

519.706-70    (f)(2)(iii)  revised 64214 

519.708    Revised 64214 

522.000  Added W55 

522.001  Added 7555 

522.101-1    Revised. 7556 

522. 101-3    Added W56 

522.103-5    Added 7556 

522.406-13    Revised 7556 

522.807    Revised 7556 

522.1001    Removed 7556 

522.1003-4    Revised 7556 

522.1003-7    Revised 7556 

522.1013  Added 7556 

522.1014  Added 7556 

522.1021    Revised 7556 

522.1303    Revised 7556 

522.1403    Revised 7556 

525    Temporary  Reg.  AC-90-2, 

Supp.  1  added 52479 

525.402    (a)  revised 648 

532.502-3    Removed 14649 

538.203-70    Temporary         Reg. 

AC-92-1  added 5867 


Note  1:  BeMfou  p«t*  numbers  indicot*  1992  changat. 
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TITLE  48  Chapter  5— Con.  Page 

552.219-72    Introductory      text 

revised 64214 

552.219-73    Added 64214 

552.223-72    Amended 14649 

552.232-74    Removed 14649 

552.238-70    Amended 51660 

552    Temporary  Reg.  AC-90-2, 

Supp.  1  added 52479 

570.702-1    Temp.  Reg.  AC-91-1. 

Supp.  1  added 4939 

570.702-2    Temp.  Reg.  AC-91-1, 

Supp.  1  added 4939 

570.702-5    Temp.  Reg.  AC-91-1. 

Supp.  1  added 4939 

570.702-11    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-14    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-15    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-17    Temp.  Reg.  AC-91- 

1.  Supp.  1  added 4939 

570.702-18    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-19    Temp.  Reg.  AC-91- 

1.  Supp.  1  added 4939 

570.702-21    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

Chapter  7 — Agency  for  International 
Development  (Parts  700 — 799) 

701.105    (b)  amended 67224 

(a)  revised  (OMB  numbers) 5235 

701.372    (b)  amended 67224 

701.376-4    Amended 67224 

701.470    (a)(2)  amended 67224. 

701.601    (b)(3)  amended 67224 

702.170-3    (a)  amended 67224 

702.170-10    (a)(l)(ii)  amended 67224 

702.170-13    (a)(1).    (2)    and    (b) 

amended 67224 

705.202    Regulation    at    56    FR 

27208  confirmed 52212 

(b)  revised 5235 

705.207    Regulation    at    56    FR 

27208  confirmed 52212 

706.302-5    Regulation  at  56  FR 

27208  confirmed 52212 

706.302-70    (b)(2)  amended 5235 

706.302-71    Regulation     at     56' 

FR  27208  confirmed .-.52212 

706.501    Amended 67224 

715.504    (a)  amended 67224 

719.270    (k)  amended 67224 


Page 

719.272    Regulation    at    56    FR 

27208  confirmed 52212 

726.000    Regulation    at    56    FR 

27209  confirmed 52212 

726.101  Regulation   at    56    FR 
27209  confirmed 52212 

726.102  Regulation    at    56    FR 
27209  confirmed 52212 

726.104    Regulation    at    56    FR 

27209  confirmed 52212 

726.201    Regulation    at    56    FR 

27209  confirmed 52212 

726.301    Regulation   at    56   FR 

27209  confirmed 52212 

(a)  amended 52213 

728.105-1    (b)  amended 67224 

728.305-70    (a)  revised 67224 

731.205-6    Revised 5235 

731.205-46    Revised ..5236 

731.205-70    Added 5236 

731.371  Revised 5236 

731.372  Added 5236 

731.373  Added 5236 

731.770    (a)  amended 67225 

731.772    Revised 5236 

731.774    Added 5236 

732    Revised 67225 

737.206    (c)(2)(ii)  amended 67225 

737.270    (a)  amended „...67225 

749.111-71    (a)(1),  (2)(i)  and  (ii) 

amended 5236 

750.7109-1    Amended 67225 

750.7110-1    Amended 67225 

750.7110-2    Amended 67225 

750.7110-3    Amended 67225 

752.200    Amended 5236 

752.226-1    Regulation  at  56  FR 

27209  confirmed 52212 

752.226-2    Regulation  at  56  FR 

27210  confirmed 52212 

752.228-3    (b)  revised 67226 

752.232-70    (a),     (b)     and     (d) 

amended ,. 67226 

752.7000    Amended 5237 

752.7004    (b)(4)  amended 67226 

752.7015    Amended 5237 

752.7026    (b)(3)  amended 67226 

752.7034  Added 5237 

752.7035  Added 5237 

753. 107    Amended 67226 

Chapter  7    Appendix  H  amend- 
ed  6J226 


Note  1:  Boldface  page  numbers  indicate  1992  changes. 
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Chapter  18 — National  Aeronautics 
and  Space  Administration  (Parts 
1800—1899)    , 

Page 

1801.104-370    (e)  corrected 56691 

1801.370    (aHlKi).   (ii)   and   (b) 

amended i 832 

1804.677    Added 3137 

1804.677-1    Added : 3137 

1804.677-2    Added .'. 3137 

1804.677-3    Added 3137 

1804.677-4    Added 3137 

1804.677-5    Added 3138 

1804.677-6    Added 3138 

1806.202-70    (a)(2)(i)     and     (3) 

amended 832 

1806.302-770    (a)         and         (c) 

amended 832 

1806.304    (c)  amended 832 

1807.7204    Amended 832 

1807.7206    Amended 832 

1809.104-70    Added;  interim 8280 

1812.104-70    (d)  amended 832 

1815.808    (b)  amended 832 

1815.872    (c)(1)  and  (2)  correct- 
ed  56691 

1815.970    (e)  amended 832 

1815.970-2    (d)  amended 832 

1816    Revised 832 

1816.603-2    Correctly    designat- 
ed  4912 

1823.302    Heading    revised;    in- 
troductory text  amended 836 

1823.303-70    Amended 836 

1823.370    Amended 836 

1823.7002    (c)  amended 836 

1825.102    Corrected 52213 

1825.901    (Subpart    1825.9)    Re- 
vised  836 

1830.7001—1830.7002-2  (Subpart 

1830.70)    Revised 836 

1831    Revised 837 

1832.402—1832.412  (Subpart 

1832.4)    Revised 838 

1832.501-1    Added;  interim 63877 

1832.503-4    Added;  interim 63877 

1832.702—1832.705-270  (Subpart 

1832.7)    Revised 839 

1832.903—1832.970  (Subpart 

1832.9)    Revised 839 

1842.202    (c)  revised 839 

1842.202-70    (f)  added 840 

1842.705-70    (b)     and     (c)     re- 
vised  840 


Chapter  9 — Department  of  Energy 

(Parts  900—999) 

Page 
950.7000—950.7011  (Subpart 

950.70)    Heading  amended 57827 

950.7000  Amended 57827 

950.7001  Revised 57827 

950.7002  Amended 57827 

950.7003  Revised 57828 

950.7004  Removed 57828 

950.7005  Removed 57828 

950.7006  Revised.... 57828 

950.7007  Removed 57828 

950.7008  Removed 57828 

950.7009  Amended 57828 

950.7010  Revised 57828 

950.7011  Redesignated             as 
950.7101 57828 

950.7101        (Subpart        950.71) 

Heading  added 57828 

950.7101    Redesignated    '  from 

950.7011 57828 

952.250-70    Revised 57828 

952.250-71    Removed 57830 

952.250-72    Removed 57830 

970.0901    Added 65448 

970.2870    Revised 57830 

970.5204-7    Removed 57830 

970.5204-8    Heading  amended 57830 

970.5204-20    Added 65448 

Chapter  16 — Office  of  Personnel 
Management  Federal  Employees 
Health  Benefits  Acquisition  Regu- 
lation (Parts  1600—1699) 

1602.170-9    Amended;  interim 14359 

1609    Added;  interim 14359 

-  1631.205-41    Added 57496 

1632.170  Revised;  interim 14360 

1632.171  Revised;  interim 14360 

1632.172  Revised;  interim 14360 

1652.216-71    (b)(2)(ii)  amended; 

(b)(2)(iv)(B)  revised 57497 

Amended;  interim 14360 

1652.232-70  Heading  and  intro- 
ductory text  revised;  inter- 
im  14360 

1652.232-71  Heading  and  intro- 
ductory text  revised;  amend- 
ed; interim 14361 


Note  1:  SeMfoc*  pag*  number*  indical*  1992  changes. 
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TITLE  48  Chapter  18— Con.             Page 
1842.801    (Subpart    1842.8)    Re- 
vised  840 

1842.1008    Amended 840 

1842.7101       (Subpart       1842.71) 

Added 840 

1844.102    Revised 841 

1844.102-70    Revised 841 

1844.102-71    Heading     and     (a) 

amended 841 

1844.302-70    Revised 841 

1844.302-71    Revised 842 

1844.304-70    Added 842 

1844.305    Added 842 

1844.307-70    Added 842 

1852.216-72    Revised 842 

1852.216-73    Revised 842 

1852.216-74    Revised..-. 842 

1852.216-76    Revised 843 

1852.216-79    Revised 843 

1852.216-80    Revised 843 

1852.216-82    Revised 843 

1852.216-83    Revised 844 

1852.216-84    Revised 844 

1852.216-85    Revised 844 

1852.216-86    Revised 844 

1852.216-87    Revised 844 

1852.219-76    (a)  corrected 56691 

1852.231-70    Redesignated  from 

1852.232-80  and  revised 844 

1852.232-70    Added;  interim 63877 

1852.232-12    Redesignated  from 

1852.232-76  and  revised 844 

1852.232-75    Removed 844 

1852.232-76    Redesignated       as 

1852.232-12  and  revised 844 

1852.232-80    Redesignated       as 

1852.231-70and  revised. 844 

1853.204-70    Heading      revised; 

(o)  added 3139 

1853.215-2    Revised 844 

1853.242-70    (b)  amended 844 

1870.303    Appendix     I     amend- 
ed  3139 

Chapter  52 — Department  of  the 
Navy  Acquisition  Regulations 
(Ports  5200—5299) 

5243    Added:  interim 63672 

5252    Authority      citation      re- 
vised  63675 

5252.243-9000    Added;  interim 63675 

5252.243-9001     Added;  interim 63675 


Chapter  99 — Cost  Accounting  Stand- 
ards Board,  Office  of  Federal  Pro- 
curement Policy,  Office  of  Man- 
agement and  Budget  (Parts 
9900—9999) 

Page 

9900    Added 14153 

9903—9904       (Subchapter       B) 

Added 14153 

Title  48 — Proposed  Rules: 

15    57182 

19    2820 

23    : 58296 

31     4181,  11550 

35    64922 

42     - 11550 

45     2818 

52    58296.  64922 

2820 

215     55264 

225     52597 

11059 

231     11059,  11550 

242     11059,  11550 

246    , 50693 

252     50693,  53497,  55264 

270     55264 

400-499  (Ch.  4)     6483 

500—599  (Ch.  5)    12286 

503 50073 

505     8854 

509     10454 

515    56956 

8854 

516 8854 

517     - 8856 

538    56956 

8856 

552    50073 

8854,  8856 

935    - 56621 

1039     11929 

1200—1299  (Ch.  12)     4744 

1512     8612 

1516     8612 

1552     8612 

1804    58865 

1870    58865 

2900—2999  (Ch.  29)     6301 

5149    18445 

5152     18445 

5300-5399  (Ch.  53)    1710 

5446     66008 


Note  1:  Boldface  pog*  nunib«r»  indicate  1993  chongat. 


APRIL  1992 


CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


5452 


Page   I 
....  8740 
.66008 
....  8740 


109 


Page 


TITLE  49— TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  Transportation  (Parts  1 — 99) 

1    Technical  correction 10062 

1.44    (o)(6)  and  (p)  removed 8582 

1.46    (1).   (m),   (z)   and   (11)   re- 
vised  - 8582 

1.53    (k)  added 8582 

1.66  (a)  revised;  nomenclature 
change 59893 

(y)  added 8582 

1.67  Nomenclature  change 59893 

23    Authority  citation  revised 18410 

23.89—23.111        (Subpart        F) 

Added 18411 

37.13    Revised 64215 

71.5    (b)  revised 52003 

Chapter  I — Research  and  Special 
Programs  Administration,  Depart- 
ment of  Transportation  (Parts 
100—199) 

[Editorial  Note.  The  revision  date  for  the 
1991  edition  of  title  49.  chapter  I. was  delayed 
until  December  31,  1991.  The  1991  revision 
includes  amendments  promulgated  during 
the  period  of  October  1.  1990  through  De- 
cember 31,  1991.  For  amendments  promul- 
gated during  that  period,  see  the  December, 
1991  LSA.l 

107.503    (b)(1)  and  (c)  amend- 
ed  365 

171.6    (b)(2)      table      amended 

(OMB  numbers) 1877 

172.101    Amended 1878 

173.158    Added 1878 

180.413    (a)    introductory    text 

amended 365 

Chapter  II — Federal  Rciilroad  Admin- 
istration, Department  of  Transpor- 
tation (Parts  200—299) 

209.337    Added      (OMB      num- 
bers)  66791 

229  Authority       citation       re- 
vised  66792 

230  Authority      citation      re- 
vised  66792 

231  Authority      citation       re- 
vised  66792 

232  Authority      citation       re- 
vised  66792 


234    Regulation  at  56  FR  33738 
effective  date  revised  to  1-1- 

92 61169 

240    Meetings 55240 

245    Meetings 59893 

Chapter  III — Federal  Highway  Ad- 
ministration, Department  of  Trans- 
portation (Parts  300—399) 

383    Waivers 13650 

385    Authority       citation       re- 
vised  51344 

385.12    Revised 51344 

390.21    (a)  revised 3142 

391    Waivers 10295 

Chapter  V — National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation  (Parts 
500—599) 

556.4    (b)  added 66376 

571  Technical  correction 56016 

Petition  denied 3556 

571.3  (b)  amended 63681 

571.21    Amended;  eff.  10-8-92 50670 

571.101    Amended 51848 

571.106    Amended;     eff.     11-6- 

91 50521 

571.108    Amended 56942 

571.111    Amended 58516 

571.114    Amended;   effective   in 

part  9-1-92  and  9-1-93 2043 

Technical  correction 4086 

571.123    Amended 61387 

571.205    Amended 1654,  13656 

571.210    Amended 63681,  63685 

571.209    Amended 56325 

572  Petition  denied 3556 

572.4  (c)  revised 57836 

572.70—572.78        (Subpart        I) 

Added 57836 

572.73    Correctly  designated 4086 

575.104    (e)(l)(iv)  revised 57989 

587    Petition  denied 3556 

587.6    (b)  introductory  text,  (1), 

(3),  (5),  (7)  and  (c)  revised; 

(b)(8)  added 7558 

591.5  (j)  revised 2047 

591.6  (g)  revised 2047 

591.7  (b)  revised 2047 

(c)  and  (d)  added 2048 


Note  1:  Beldfoc*  p«t*  numbcrt  indkol*  1992  chang**. 
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TITLE  49  Page    I 

I 

Chapter  VI — Federal  Transit  Adminis- 
tration, Department  of  Transporta- 
tion (Parts  600—699) 

Chapter  VI— Nomenclature 

change 13657 

639    Added 51794 

663    Dispostition  opf  inquires 10834 

Chapter  VIII — National  Transporta- 
tion Safety  Board  (Parts 
800—899) 

821.7    (a)  and  (b)  revised 56172 

821.10    Revised 56172 

Chapter  X — Interstate  Commerce 
Commission(Parts  1000—1399) 

1011    Petition  denied 67002 

1011.8    (c)(3)  amended 13049 

1033    Revised 66793 

1039  Authority  citation  re- 
vised  „. 11913 

1039.22    Added 11913 

1105.5  Concluding  text  correct- 
ed  49821 

1105.7    (e)(3)(i)  corrected 49821 

1105.10    (a)(5)  corrected 49821 

1105.12    Appendix  corrected 49821 

1118    Heading  revised 9213 

1118.1    Revised 9213 

1118.4    (d)  revised 9213 

1121.4    (g)  revised 5237 

1145.1  Revised 58318 

1 145.2  Revised 58318 

1145.3  Redesignated  as  1145.4 
and  revised;  new  1145.3 
added 58318 

1145.4  Redesignated   as   1145.5 
and  revised;  new  1145.4  re-       ^ 
designated  from  1145.3  and 
revised _ 58318 

(e)  corrected 61096 

1145.5  Redesignated  as  1145.6; 
new  1145.5  redesignated 
from  1145.4 58318 

Revised....; 58319 

1145.6  Redesignated  as  1145.7; 
new  1145.6  redesignated 
from  1 145.5 58318 

(c)  revised 58320 

1145.7  Redesignated  as  1145.8; 
new  1145.7  redesignated 
from  1145.6 58318 

Revised 58320 


Page 
1145.8    Redesignated  from 

1145.7 58318 

1152  Authority  citation  cor- 
rected  49821 

1152.2    (m)  revised 61387 

1152.25    (a)(2)(iv)      and      (c)(1) 

amended 13049 

1152.28    (a)(3)        added;        (b) 

amended 13049 

1152.31    (a)(1)  revised _ 61387 

1152.50    (a)(2)  amended 13049 

1 152.52    (n)  revised 61387 

1160    Petition  denied 67002 

1181    Petition  denied 67002  . 

1186    Petition  denied 67002 

1313.7  (d)  redesignated  as  (e); 
new  (d)  added;  heading  and 
new  (e)(1)  revised 58320 

Title  49 — Proposed  Rules: 

1-99  (Subtitle  A)    4744 

9    9224 

100-199  (Ch.  I)    4744 

107    51294,  56962 

110     7474 

171    51294,  56962 

, 3854,  6696 

172     3854,  6696 

173     3854,  6696 

174     3854,  6696 

175 1891 

176     3854,  6696 

192    .7;-. 54816 

198    7705 

200-299  (Ch.  II)    ^ 4744 

225 52241 

245    52498 

6571 

300-399  (Ch.  Ill)    4744 

350     , 50305 

13572 

355     13572 

383     9100 

390    288S 

391     6793 

392    2885 

396    50305 

13572 

400-499  (Ch.  IV)     4744 

500-599  (Ch.  V)     4744 

533     50694.  58020 

541     56339,  65876 

544     1. 51871 

552    56343 


Note  1:  Boldface  page  numbers  indicate  1997  changes. 
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111 


564 
567 


568 


Page 
.52242.65038 

61392 

3983 

61392 

3983 


571  ...52242.      52499.      55266.      55650. 

58662,  63473,  63474,  63914. 

63921.  64733,  65038.  65541, 

66395.  67038.  67042 

...242,  252,   870,  249  6,  4594,  6579,  7712, 

10327,  10855,  12286,  12289,  12794, 

17871 

572     i 63922.  67042 

1 12794 

575     6579 

582 56963 

591    ..; 2071 

600-699  (Ch.  VI)    4744 

1000-1399  (Ch  X)     14688 

1001     8858 

11652 

1033 6697,  10328 

1035    67269 

.„ 5123,  10151,  13688 

1039     L 6697,  9997,  10328,  11929 

1048     i 8430 

1057     : 2512 

1063    56490 

1109    * 64737 

1141 4594,  8108 

1152    58868 

1244     2888, 

1313 9997 

1332    * 5413 

TITLE  50— WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fish  and 
Wildlife  Service,  Department  of 
the  Interior  (Parts  1—199) 

16    Authority  citation  revised 56942 

Embargo 17857 

16.13    (a)(1)  revised 56942 

17.11  (h)  table  amended;  inter- 
im  54957.  54967.  56333 

(h)  table  amended 13661,  14790 

17.12  (h)  table  amended 14653, 14785 

(h)  table  amended 64723 

(h)  table  amended 212,  594, 1834 

17.12    (h)  table  amended...2053.  49853, 

55785,  57849,  60937,  60940, 

61182 

(h)  table  amended 1403 


Page 

17.40    (i)  amended 594 

17.95    (b)  amended 1834 

17.108    (a)(4)        through        (7) 

added;  map  revised 5990 

23.23    (a)  amended;  (f )  revised 49709 

(f )  table  amended 50060 

25.23    Added 66795 

32.2    (j)  added 66795 

32.11  Amended 58182 

32.12  (f)(ll)  through  (16).  (aa) 
introductory  text.  (aa)(l) 
through  (7)  and  (dd)(5)  re- 
designated as  (ff)(12) 
through  (17)  (aa)(l)  intro- 
ductory text,  (i)  through 
(vii)  and  (dd)(6);  new  (f)(ll). 
(aa)  introductory  text  and 
(dd)(5)  added;  (aa)(l)  intro- 
ductory text  amended 58182 

(f)(3).  (i)(4),  (p)(2),  (4)(iii),  (5). 
(s)(2),  (u)(l),  (y)(2)  heading, 
(i).  (ii),  (hh)(4)(i),  (10)(ii). 
(ll)(ii).  (jj)(2).  (qq)(4)(ii), 
(V),  (7)(i)  and  (iii)  revised; 
(h)(10)(v).  (ll)(viii)  and 
(qq)(4)(viii)  added 66795 

32.21  Amended 58183 

32.22  (v)(2)  through  (7)  redes- 
ignated as  (v)(3)  through 
(8);  new  (v)(2)  and  (cc)(3) 
added 58183 

(e)(2).  (4)(i).  (10)(i).  (p).  (q)(2). 
(v)(l).  (dd)(l).  (ff)(l)(i),  (iii), 
(6)(ii),  (iv),  (8)(ii).  (hh)(2). 
(jj)(4),  (nn)(3)  and  (5)(ii)  re- 
vised; (q)(5)(iv)  added 66796 

32.31  Amended 58183 

32.32  (k)  through  (uu)  redesig- 
nated as  (1)  through  (w); 
new  (u)(3)(l)  and  (z)(2) 
through  (7)  redesignated  as 
(u)(3)(i)  and  (z)(3)  through 
(8);  new  (k),  (z)(2)  and 
(hh)(6)  added 58183 

(s)(2),  (6),  (t),  (z)(l),  (ii)(l), 
(mm)(2),  (pp)(l)(iii)  through 
(ix),  (ss)(4)(iv)  and  (tt)(3)(ii) 
revised;    (s)(5)(iii)    and    (iv) 

added 66796 

32.41  (Subpart  D)    Removed 66797 

33.2    (f)  removed 66797 

33.4    Amended 58183 

33.22  (a)  through  (j)  redesig- 
nated as  (b)  through  (k); 
new  (a)  added „ 58183 


Note  1:  BeWfoca  Bog*  numbart  indicot*  1993  chongat. 
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TITLE  50  Chapter  I— Con.  Page 

88.28    (d)  added 58183 

100  Regulation  at  55  FR  27121 
effective  date  extended  to  6- 

30-92 351 

100.15    (c)  amended 351 

Chapter  II — National  Marine  Fisher- 
ies Service,  National  Oceanic  and 
Atmospheric  Administration,  De- 
partment of  Commerce  (Parts 
200—299) 

204.1    (b)  table  amended  (OMB 

numbers) 50063,65016 

216.3  Amended 50676 

216.24  (e)(5)(iv),  (v)  introduc- 
tory text,  (F),  and  (viii)  re- 
vised  50677 

Regulation  at  56  FR  47423  eff. 

11-1-91 50278 

Regulations  at  56  FR  47423 
and  50278  effective  date  de- 
layed to  12-1-91 56603 

Regulations  as  56  FR  47423, 
50278  and  56603  effective 
date  delayed  to  5-1-92 67226 

(e)(5)(xiii)  correctly  designat- 
ed  3142 

222.23    (a)  amended 58624 

227.4  (g)  and  (h)  added 14662 

227.12  (a)(3)  Table  1  amend- 
ed  58184 

227.21    Revised 14463 

227.72    (e)(1)  amended 14663 

247.4    Regulation     at     56     FR 

47424  eff.  11-1-91 50278 

Regulations  at  56  FR  47424 
and  50278  effective  date  de- 
layed to  12-1-91 56603 

Regulations  at  56  FR  47424, 
50278    and    56603    effective 

date  delayed  to  5-1-92 67226 

265.101—265.107     (Subpart     A) 

Revised 55092 

285    Temporary  regulations 55095 

Permits 54797 

Temporary  regulations 11913 

285.2  Amended 372 

285.3  (b)   and   (f)   revised;   (g) 
added 372 

285.21    (e)  and  (k)  revised 50063 

(e)       correctly       designated.. .56544, 

61096 
(c)  revised 372 


Page 

285.23  (f)(1),    (2)    and    (g)    re- 
vised  .• 372 

285.24  (c)  revised 8730 

285.25  (c)  revised 373 

285.26  Revised 373 

285.28  (a)  revised 373 

285.29  (a),  (b)  and  (e)  revised; 
OMB  number 373 

285.30  (c)(2)  and  (d)  revised 374 

285.31  (a)(1),  (2),  (5),  (10)  and 
(15)  revised;  (a)(30)  through 

(33)  and  (c)  added 374 

285    Figure  1  added 374 

298    Added       (effective       date 

pending) 58185 

Regulation  at  56  FR  58185  ef- 
fective 12-17-91 66001 

Chapter  III — International  Regulatory 
Agencies  (Fishing  and  Whaling) 
(Parts  300—399) 

301    Revised "879 

301.19  (e)  revised;  (f)  re- 
moved  57295 

371    Inseason  orders 2054 

380.23  Revised 13051 

380.24  Revised 13051 

380.26  Revised 13052 

380.27  Revised 13052 

380.29    Revised 13052 

Chapter  VI— Fishery  Conservation 
and  Management,  National  Ocean- 
ic and  Atmospheric  Administration, 
Department  of  Commerce  (Parts 
600—699) 

600—699  (Chapter  VI)  Policy 
guidelines  for  emergency 
rules 375 

601.32  Amended 379 

601.33  (c),  (e)  and  (h)  revised 379 

601.39    (a)  revised 380 

605.15  (b)(2)  through  (4)  redes- 
ignated   as    (b)(3)    through 

(5);  new  (b)(2)  added 380 

605.23  (d)  introductory  text  re- 
vised; (d)(2)  redesignated  as 
(d)(3);  new  (d)(2)  added 380 

605.24  (a)(2)  amended; 
(a)(3)(i),  (5)(i)  introductory 
text,  (ii),  and  (7)(i)  revised; 
(a)(3)(v)  added 380 

611    Reassessment 56603 


Note  1:  Beldfac*  page  numbar*  indicate  1992  changM. 
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'  Page 

Specifications.; 1654,  2844 

Specifications 3952 

611.50    (b)(2)      revised;      (b)(4) 

Table  1  removed 535 

620.7  (i)  added;  interim  emer- 
gency effective  to  5-12-92 5079 

(i)  corrected : 9076 

625    Technical  correction 4248 

625.4  (m)  added;  interim  emer- 
gency; effective  to  3-5-92 63690 

Regulation  at  56  FR  63690  ef- 
fective       date        extended 

through  3-5-92 213 

-  Technical  correction 6297 

Regulations  at  56  FR  63690 
and  57  FR  213  effective  date 
extended  through  6-3-92 8582 

625.5  Heading  revised;  text 
added;  interim  emergency; 
effective  to  3-5-92 63690 

Regulation  at  56  FR  63690  ef- 
fective       date        extended 

through  3-5-92 213 

Technical  correction 6297 

Regulations  at  56  FR  63690 
and  57  FR  213  effective  date 

extended  through  6-3-92 8582 

625.7  (a)(1).  (2),  (b)(4)  and  (5) 
suspended;  (a)(3)  through 
(8)  and  (b)(6)  through  (9) 
added;    interim    emergency; 

effective  to  3-5-92 63690 

Regulation  at  56  FR  63690  ef- 
fective       date        extended 

through  3-5-92 213 

Technical  correction 6297 

Regulations  at  56  FR  63690 
and  57  FR  213  effective  date 

extended  through  6-3-92. 8582 

625.24  Added;  interim  emer- 
gency; effective  to  3-5-92 63691 

(b)  corrected 66603 

Regulations  at  56  FR  63691 
and  66603  effective  date  ex- 
tended through  3-5-92 213 

Technical  correction 6297 

Regulations  at  56  FR  63690. 
66603  and  57  FR  213  effec- 
tive date  extended  through 

6-3-92 8582 

625.26  Added;  interim  emer- 
gency; effective  to  3-5-92 63691 

Regulation  at  56  FR  63691  ef- 
fective date  extended 
through  3-5-92 213 


Page 

(c)(1),  (2),  (d).  (e)  and  (f)(1) 
corrected 66603 

Regulations   at   56   FR   63691 
and  57  FR  213  effective  date 

extended  through  6-3-92 8582 

630    Authority       citation       re- 
vised  65016 

Temporary  regulations 14361 

630.1  Revised ^. 65016 

630.2  Amended 65016 

630.3  Revised...; 59222 

630.4  (c)  revised 59222 

Revised 65016 

630.5  Revised 65017 

630.7    Revised 65018 

630.10    Added 65018 

630.20—630.26  (Subpart  B)    Re- 
vised  -. 65019 

630.40  (Subpart  C)    Added 65021 

641  Temporary  regulations 6561 

641.2    Amended 11915 

641.4    (b)(4)  removed;  heading, 

(a)(3),    (c)    through    (f).    (i) 
•   and   (k)   revised;    (b)(4)   re- 
moved  58651 

(a)(2)  and  (b)(2)(x1)  revised; 
(g)  amended;  (1)  added;  ef- 
fective to  5-7-95 11916 

641.24  (a)(2)(iv)  revised;  (a)(4) 

and  (5)  added 11916 

641.25  (c)        suspended;        (e) 
added;    effective    to    12-31- 

91 58188 

(b)  and  (c)  revised 11916 

641.28  Redesignated  as  641.29; 

new  641.28  added 11916 

641.29  Redesignated            from 
641.28 11916 

Added;  eff.  4-3-92  through  5- 

14-92 11918 

642  Temporary       regulations.. .49853, 

66001 

Temporary  regulations 1662,  4376 

642.5    (b)      introductory      text 

amended;  interim 11585 

642.7    (f)  and  (v)  amended;  in- 
terim   11585 

646    Temporary  regulations 52479 

646.2    Amended 56022 

Corrected - 59970 

Revised;  interim 11583 

646.4    Revised 56022 

(d)  corrected 59970 

Revised 7888 


Note  1:  Boldfoc*  pofl*  numbers  indical*  1992  changat. 


114  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  50  Chapter  VI— Con.  Page 
(a)(l)(iii)    corrected;    (d)    cor- 
rectly designated, 11137 

646.5  Figure  1  redesignated  as 
Figure  2  to  part  646;  re- 
vised  56023 

(a)  and  (c)  revised 7890 

646.6  Revised 56024 

(a)  introductory  text  revised 7890 

646.7  Revised 56024 

Revised 7890 

646.10    Added 7891 

(a)(2)  corrected 11137 

646.21  (a),  (b)  and  (d)  revised; 

(f )  through  (i)  added 56025 

(d)  revised 7892 

646.22  Figure  2  redesignated  as 
figure  3  to  part  646;  (c)  re- 
designated as  (e);  (b)  re- 
vised; new  (c),  (d),  (f)  and 

(g)  added 56026 

646.23  Revised 56026 

(e)  and  (f)  corrected 59970 

646.24  (b)  revised 56027 

646.25  Revised 56027 

646.26  (a)(1)  removed;  (a)(2) 
through  (22)  redesignated  as 
(a)(1)  through  (21);  (c)(1)  in- 
troductory text,  (ii).  (2)  and 

(3)  amended;  (c)(4)  added 56027 

646    Figure  2  redesignated  from 

646.5  figure  1 56023 

Figure    3    redesignated    from 

646.22  figure  2 56026 

Figure  1  added 56027 

649.20  (b)  revised 215 

649.21  (c)(1)  and  (2)  revised; 
.(c)(3)  added 215 

650    Temporary  regulations 4377 

651.20    (f)(l)(iii)    regulation    at 

56  FR  24727  confirmed 50663 

652    Temporary       regulations.. .61 182, 

61183 

Temporary  regulations 844 

Fishing  quotas 3725 

655.22  (a),  (b),  (c)  and  (d)  re- 
vised; (f)  redesignated  as  (g); 

new  (f)  added 536 

657.2    Amended 5238 

658    Temporary  regulations 66604 

661    Inseason         adjustments.. .5 1660, 

51661,  55634 
Temporary  regulations... 5 1662,  55634 

663    Restrictions 49727 

Reassessment 56603 

Temporary  regulations.. .58321,  64723 


Page 

Specifications 1454 

Temporary  regulations 10429 

Restrictions 14466 

663.7  (n)  and  (o)  added;  inter- 
im emergency:  eff.  4-15-92 
to  7-16-92 13665 

663.22  (b)(2)  through  (5)  re- 
vised; (b)(7)  removed 12212 

663.23  (b)(4)  added;  interim 
emergency  effective  to  1-2- 

92 50065 

(b)(3)  revised r. 2853 

(b)(2)  revised;  interim  emer- 
gency;  eff.  3-27-92  through 

7-1-92 1 1272 

(b)(5)  added;  interim  emergen- 
cy; eff.  4-15-92  to  7-16-92 13665 

(b)(4)  added;  interim  emergen- 
cy; eff.  4-16-92  through  7- 

21-92 14665 

672    Technical  correction... 50 157, 

56116,  56943 
Temporary  regulations..;51179, 

51848,  52213,  55096 
Recordkeeping  and  reporting 

requirements r. 50279 

Temporary     regulations. ..2854,    3142, 

3960,  4939,  6562,  8280,  8583,  8849, 

10142,  10297,  11274,  11433,  11918 

Specifications 2844 

Recordkeeping  and  reporting 

requirements 2853,  6688 

672.2  Regulations  at  56  FR 
38349  effective  date  ex- 
tended through  12-31-91;  in- 
terim  57989 

Amended 2686,  10432 

672.5  (b)(3)(ii)(A)(ii)  and 
(c)(2)(iii)(I)  amended; 
(c)(3)(ii)(F)  revised 10432 

672.6  Added 10432 

672.20    Regulations    at    56    FR 

38349  effective  date  ex- 
tended through  12-31-9U  in- 
terim  , 57989 

(a)(2)(iv),  (h)(2)  and  (i)(4)  re- 
vised  2686 

(a)(1).  (c)(2)  and  (3)  amended; 
(c)(6).  (d)(l)(i),  (e)(4)  and 
(g)(l)(i)  revised;  (g)(3)  redes- 
ignated as  (g)(4);  new  (g)(3) 
added;  Table  1  removed 10434 

(f)(l)(i),  (g)(4)  and  (h)(2)  sus- 
pended; (f)(l)(vi).  (g)(5),  (6), 
(7)  and  (h)(3)  added;  interim 


Note  1:  BcMfoc*  p«9«  numban  indicola  1992  chan9as. 


APRIL  1992 
CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


115 


Page 

emergency       eff.       3-30-92 

through  7-2-92 1 1439 

(g)(3),  (4),  (5)  and  (6)  correctly 
designated  as  (g)(4),  (5),  (6) 
and  (7);  (g)(7)  corrected 14667 

672.23  (d)  added;  interim  emer- 
gency  50282 

(d)  removed 54798 

(d)  added 382 

(d)  removed 2686 

(d)  corrected 4085 

(d)  added;  interim  emergency; 
eff.    3-30-92   through   5-31- 

92 1 1274 

(a)  suspended;  (e)  and  (f) 
added;  interim  emergency 
eff.  3-30-92  through  7-2- 
92 11439 

672.24  (e)  added 2686 

(a)(2)  revised i 10434 

(e)(2)  corrected 15031 

675    Temporary       regulations...52214, 

55097 

Temporary     regulations.. .2854,     3142, 

5238,  6203,  6688,  8583,  8584,  10142, 

12213,  14667,  18093 

Apportionment 215 

Inseason  adjustments 2688 

Recordkeeping  and  reporting 

requirements 2856 

Specifications „ 3952 

Inseason  adjustments;  correc- 
tion  8850,9598 

675.2    Amended 10434 

675.5  (b)(3)(li)(A)(ii)  introduc- 
tory text  and  (c)(2)(iii)(I) 
amended;  (c)(3)(ii)(P)  re- 
vised  10434 

675.6  Added 10435 

675.20  (a)(1)  amended; 
(h)(3)(iii)  revised;  Table  1 
removed 10435 

(h)(1),  (6)  and  (i)(2)  suspend- 
ed; (h)(7'),  (8)  and  (i)(3) 
added;  interim  emergency 
eff.  3-30-92  through  7-2- 
92 11440 

675.21  (a)(5),  (b),  (c),  (d),  (e) 
and  (f)  suspended;  (a)(7), 
(g),  (h),  (i)  and  (j)  added;  in- 
terim emergency  eff.   3-30- 

92  through  7-2-92 11440 

675.22  (f )  revised 10435 

675.23  (d)  added 382 

(d)  removed 2687 

(d)  corrected 4085 

Note  1:  boldface  pog*  numkwri  indkot*  1992  changat. 


Page 

675.24    (f)  added 2687 

(c)(l)(i)  and  (f)(1)  heading  re- 
vised  10435 

(f)(l)(ii)  and  (2)(ii)  corrected 15031 

(c)(2)(ii)  corrected 15032 

675    Figure  2  revised 10536 

680.2    Amended 59895 

680.4    (b)  and  (d)  through  (h) 

revised 59895 

681.2    Amended 10438 

681.4  (a)(1),  (b)  and  (d) 
through  (h)  revised 10439 

681.5  (b)(2)(ix)  redesignated  as 
(b)(2)(x);  (c)(3)(iii)  and  (iv) 
revised;  new  (b)(2)(ix). 
(c)(3)(v)  and  (d)  added 10439 

681.6  (a),  (b)  and  (c)  amend- 
ed  10439 

681.7  (b)(1),  (c)(l)(i),  (ii).  (2), 
(3)  and  (4)  revised;  (b)(7) 
through  (13)  added 10439 

681.24    (e)  through  (g)  added 10440 

681.29  Added 10440 

681.30  Redesignated  as  681.40; 

new  681.30  added 10440 

681.31  Redesignated  as 
681.41 10440 

Added 10441 

681.32  Redesignated  as 
681.42 10440 

Added 10442 

681.33  Redesignated  as 
681.43 10440 

681.34  Redesignated  as 
681.44 10440 

681.35  Redesignated  as 
681.45 10440 

681.40  Redesignated  from 
681.30 10440 

681.41  Redesignated  from 
681.31 10440 

681.42  Redesignated  from 
681.32. 10440 

681.43  Redesignated  from 
681.33 10440 

681.44  Redesignated  from 
681.34 10440 

681.45  Redesignated  from 
681.35 10440 

685    Technical  correction 10062 

685.2    Amended;  effective  to  4- 

22-94 .T.  51852 

Amended 52217 

Amended 7664 


116  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1991  THROUGH  APRIL  30,  1992 


TITLE  50  Chapter  VI— Con.  Page 

685.5  (1)  removed:  (m)  and  (n) 
redesignated  as  (1)  and  (m); 
new  (n)  through  (q)  added; 

effective  to  4-22-94 51852 

(u)  revised;  emergency  inter- 
im; effective  to  12-16-91 59897 

(r)  and  (s)  added 52217 

(t)  added 7664 

685.11    Heading,  (a),  (b)  and  (c) 

revised 52217 

685.14  Added 52217 

685.15  Added;  effective  to  4- 
22-94  (OMB  number  pend- 
ing)  51852 

OMB  number 58516 

(c)(6)  corrected 63550 

685.16  Added;  effective  to  4- 
22-94 51853 

685.17  Added;  efffective  to  4- 
22-94 51853 

685.18  Added;  emergency  inter- 
im; effective  to  12-16-91 59897 

685.24  Added 7664 

685.25  Added 7664 

Title  50 — Proposed  Rules: 

1—199  (Ch.  I)  51868,  65964 

12  57872 

13  ; 57872 

14  57502,  57872 

17  ...50075,  50550,  50701,  51668,  5200, 

52503, 52506,  55107.  55266, 

55487, 55862,  56344,  56491, 

56882,  57503,  58020,  58026. 

58332,  58339,  58348,  58664, 

58804,  58869,  59917,  60957, 

63705, 64229,  65207,  65209, 

65877,  66614,  67046,  68400 

...35,  544—548,  596,  658,  659,  1246,  1443, 

2075,  2239,  2241,  3604,  4745,  4747, 


Page 

4912,  5511,  5871,  9680,  9681,  11459, 

14372,  14374,  14378,  14556,  14689 

20    57872 

21     57872 

23     262,  7713,  7719 

80 50844 

100     63702,  64404 

3676 

200-299  (Ch.  II)    64234 

217     18446 

222    58869 

2247,  3040 

227     18446 

251     50305 

285     18122,  17872 

301     .„ 390 

400— -^99  (Ch.  IV)    51868,  65964 

600—699  (Ch.  VI)    58214 

611     ...50084,      58531,      58666,      59920, 

64002,  65782 

;.„ 1250 

630    51367.  54819 

641    51367.  59922,  67571 

5994 

646  50551,  57302 

649  : 51191 

650  1721 

652  51368,  58537 

655  6699 

658 50844 

663 50084,  59241 

672  ...51669,   56355,   56623,   58214. 

58666, 59922,  63487,  64002, 
64288,  64738,  66009 

2814,  11930,  17879 

675  ...51669,   56355,   56623,   58214, 

58531,  59922,  63487,  64738, 

65782, 66009 

2247,  2814,  17879 

678  1250 

681  58029,  65209 

685  55651,  55652,  60961 


Note  1:  Boldfac*  pag*  numbers  indicat*  1992  changes. 
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This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  added  to  Table  I  as  a  result  of  author- 
ity citations  carried  in  the  Federal  Register  during  January  through  April  1992. 
Recent  legislation  is  carried  by  public  law  number. 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1992.  Ad- 
ditions during  1991  ore  in  the  December  1991   LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 


U.S.  Code: 
5U.S.C. 

102 

533 

552 


CFR 


32  Part  626 

5  Part  531 

10  Part  2 

13  Part  301 
24  Part  2002 

552a .: J. 32  Parts  316,  320 

553 „.. 13  Part  301 

883a 46  Part  515 

1104 ....5  Part  890 

1302 i 7  Part  77-2 

1302 1 ...42  Part  417 

13951 42  Part  417 

1395CC 14 42  Parts  417,  498 

1715 : 46  Part  515 

1744 5  Part  890 

3301 5  Part  772 

3302 5  Part  772 

5307 1 5  Parts  530,  531 

5401—5410    (Ch.  54) 5  Part  531 

5514 22  Part  1007 

7202 ♦ 5  Part  842 

7301 ,(. 5  Part  772 

7701 1 5  Parts  831, 

841.  841  846.  870,  890 

8456 5  Part  213 

8913 48  Part  1609 

5  U.S.C.  Appendix 

App 5  Parts  735,  2634,  2638 

402 5  Part  2636 

404 5  Part  2636 

7  U.S.C. 

71  et  seq 7  Part  810 

136 40  Part  22 

138a 21  Part  5 

901  et  seq 7  Part  1700 

901—950 7  Part  1710 

1421  et  seq 7  Part  1425 

1989 „ 7  Part  1951 

4201  note 7  Part  1980 

6201  et  seq 7  Part  1212 

8  U.S.C. 

1101 , , 22  Part  41 

1186a i 8  Part  242 


8  U.S.C.— Con.  CFR 

1251 8  Part  242 

1252  note 8  Parts  3,  103,  242 

1252b 8  Parts  3,  103,  242,  292 

1254 8  Part  242 

1356 8  Part  103 

1362 8  Part  242 

10  U.S.C. 

21 32  Part  626 

111 32  Part  626 

113 32  Parts  28,  33,  725 

136 32  Part  102 

139 32  Part  155 

151—158 32  Part  626 

301 32  Part  340 

939 32  Parts  750 

751,756,  757 
5013 32  Parts  750 

751,  756,  757 

5148 32  Part  756 

7420 15  Parts  770, 

771,  772,  774,  786,  790.  799 
7430 15  Parts  770, 

771,  772.  774.  786.  790,  799 
12  U.S.C. 

375a 12  Part  337 

375b 12  Part  337 

552 12  Part  516 

559.... 12  Part  516 

1422b 12  Part  941 

1431 12  Part  941 

1462a .'...12  Part  516 

1463—1464 -r. 12  Part  516 

1701q 24  Part  70 

1715  et  seq 24  Part  248 

1715 : 24  Part  221 

1715b 24  Part  204 

17151 24  Part  221 

1715U 24  Part  203 

1818 12  Part  323 

1819 12  Part  323 

1821 12  Part  337 

1828  note 12  Part  325 

1833e 12  Part  361 
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12  U.S.C— Con.  CFR 

3015 12  Part  265 

3105 12  Part  263 

3107 12  Part  263 

3109 12  Part  265 

3331  et  seq 12  Parts  323,  564 

3331 12  Part  34 

3348 12  Parts  564,  1102 

15  U.S.C. 

1811 -...17  Part  240 

77c 17  Part  230 

77d 17  Part  230 

77e 17  Part  230 

77j 17  Part  230 

77eee 17  Part  240 

77ggg 17  Part  240 

77nnn 17  Part  240 

78i 17  Part  240 

7811 17  Parts  202,  230,  260 

80a-8 17  Part  230 

80a-23 17  Part  240 

80a-29 17  Part  230 

80a-30 17  Part  230 

80b-3 17  Parts  240.  260 

80b-4 17  Parts  240,  260 

80b-ll 17  Part  240 

1691  et  seq 12  Part  613 

17  U.S.C. 

Ill 37  Part  201 

116 37  Part  201 

408 37  Part  201 

409 37  Part  201 

410 37  Part  201 

18  U.S.C. 

2257 28  Part  75 

2510  et  seq 15  Parts  768, 

770,  771,  772,  773,  774,  775,  776, 
777,  778,  779,  785,  786,  790,  791, 
799 

20  U.S.C. 

3061-3068 34  Part  791 

4501  et  seq 45  Part  2400 

5381 34  Part  652 

5386 34  Part  652 

5031—5039 34  Part  722 

5505 40  Part  47 

21  U.S.C. 

136 9  Part  130 

136a 9  Part  130 

853a 47  Part  1 

22  U.S.C. 

290f 22  Part  1007 

3201  et  seq 15  Parts  768, 

772,  773,  774,  775,  776,  777,  779, 

785,  786,  790,  791,  799 

3201 15  Parts  770,  778 

4060 5  Part  890 

4069c 5  Part  890 

25  U.S.C. 
398— 398c 43  Part  3160 


25  U.S.C— Con.  CFR 

2701  et  seq 25  Part  502 

.  26  U.S.C. 

61 26  Part  1 

304 26  Part  1 

382 26  Part  1 

597 26  Part  1 

832 26  Part  1 

988 26  Part  1 

1043: 5  Part  2634 

1291 2frPart  1 

7701 26  Parts  31,  301 

29  U.S.C. 

206 29  Part  1614 

633a 29  Part  1614 

791 29  Part  1614 

794a 29  Part  1614 

30  U.S.C. 

183  etseq 43  Part  3160 

185 15  Parts  770, 

771,  772,  774,  786,  790,  799 

31  U.S.C. 

1352 32  Part  28 

3103 .- 31  Part  342 

3105 31  Parts  316,  332 

33  U.S.C. 
1319 40  Part  22 

35  U.S.C. 
200-212 45  Part  650 

38  U.S.C. 

501 38  Parts  14,  19,  20 

4211—4212 41  Part  60-250 

5901—5905 38  Part  14 

40  U.S.C. 

486 48  Part  1609 

41  U.S.C. 

422 48  Parts  9900,  9903.  9904 

701  et  seq 32  Part  25 

42  U.S.C. 

216 32  Part  626 

42  Part  417 

263a 42  Parts  405. 

410,  416,  418.  482,  485,^88,  491 

300aa-l 21  Part  5 

300e— 300-17 42  Part  417 

405 42  Parts  1005.  1006 

1302 42  Parts  417.  1005.  1006 

1320a-7a 42  Parts  1005.  1006 

1320C-5 42  Part  1005 

1395d 42  Part  418 

1395e ;. 42  Part  418 

1395f 42  Part  418 

13951 42  Part  417 

1395X 42  Part  418 

1395CC 42  Parts  417.  484,  498,  1001 

1396 42  Part  1002 

1396b 42  Part  1007 
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42  U.S.C.-Con.  CFR 

1437 24  Parts  70.  990 

1437d 24  Part  901 

2000e-16 29  Part  1614 

2021 i 10  Part  150 

2021b  et  seq..f. 10  Part  2 

2021b - 10  Part  171 

2139a - 15  Parts  768, 

770.  771.  772,  773.  774.  775,  776. 

777,  779,  786,  785,  790.  791,  799 

2201 _ 10  Part  708 

2210  note 28  Part  79 

2243...10  Parts  2,  40.  51.  70,  110.  140. 

150 

2456a 14  Part  1203b 

3535 24  Parts  70. 

221,  571,  901 

5601 12  Part  613 

4321  et  seq .....43  Part  3160 

5301  et  seq 24  Part  571 

53i0....... 24  Part  70 

5814 ;_ 10  Part  708 

5815 .- 10  Part  708 

5841    10  Part  150 

5851 M 10  Part  40 

7251 10  Part  708 

7254—7256. 10  Part  708 

7254 10  Part  1021 

6212 15  Parts  771, 

772,  774.  786,  790,  799 

6936 - 40  Part  265 

6991 40  Part  22 

7413 , 40  Part  22 

7524 40  Part  22 

7547 40  Part  22 

7607 40  Part  22 

9609 40  Part  22 

12117  > 29  Part  1641 

41  Part  60-742 
12501 45  Parts  2500-2506 

43  U.S.C. 

1354 15  Part  770, 

771,  772,  786,  799 

6212 15  Part  770 

44  U.S.C 

3506 32  Part  350 

45  U.S.C.  I 

362 \.l 20  Part  259 

46  U.S.C. 

466 

466c 

772,  78d,  790,  799 

2103 46  Part  68 

12106 46  Part  68 

1241e-0 46  Part  381 

46  U.S.C.  Appendix 

1114 46  Part  381 

1122 46  Part  381 

1241 46  Part  381 


...  15  Part  770 
.15  Parts  771, 


CFR 

47  U.S.C. 

151 47  Part  63 

201—205 47  Part  63 

201-4 ..47  Part  64 

218 47  Part  63 

2103 46  Part  68 

12106 46  Part  68 

49  U.S.C. 

10761 49  Part  1039 

11902—11904 49  Part  1039 

49  U.S.C.  Appendix 

1601  note 49  Part  23 

2219 49  Part  23 

50  U.S.C. 

1431 32  Part  626 

1701  et  seq 15  Parts  777,  786,  791 

*  31  Part  580 

U.S.  Statutes  at  Large: 

48  Stat. 

1070-71.... 47  Part  64 

85  Stat. 
164 ...33  Part  26 

100  Stat. 

3190 5  Part  890 

101  Stat. 

697 42  Part  1001 

3131 5  Part  890 

104  Stat. 

523 33  Part  26 

1388-335 5  Part  531 

1388-336 5  Parts  531,  536 

1466 5  Parts  530,  531,  550,  575 

1469 5  Part  550 

1516 32  Parts  626,  627 

2064 22  Part  193 

5027 22  Part  41 

105  Stat. 

661 22  Part  51 

820 22  Part  51 

1234      31  Part  555 

2208 33  Part  26 

Public  Laws: 

100-654 5  Part  890 

100-690 32  Part  25 

101-12- 5  Part  772 

101-513 5  Part  890 

101-624 7  Parts  1477,  1478 

LOl-625 24  Part  901 

l02-140 13  Part  122 

102-229 7  Parts  1477,  1478 

Executive  Orders: 

10577 29  Part  1614 

11222 29  Part  1614 

11476 32  Parts  750 

751, 756,  757 

11478 29  Part  1614 

11912 15  Parts  770, 


120 


PARALLEL  TABLE 


Executive  Orders— Con.  CFR 

771,  772,  774,  786.  790.  799 
12002 15  Parts  768, 

771,  773,  775,  776,  777,  778,  779, 

785, 790.  791 
12058 15  Parts  768, 

770,  771,  773,  775,  776,  777,  778, 
779. 785,  790,  791 

12106 29  Part  1614 

12107 22  Part  1007 

12214 15  Parts  771, 

773,  775,  785.  790,  791 


Executive  Orders— Con.  CFR 

12356 32  Part  350 

12674 5  Parts  735,  2634.  2638 

12730 15  Part  790 

12731 5  Parts  735,  2634,  2638 

12735 15  Parts  768, 

773,  775,  777,  785.  790.  791 

12779 31  Part  580 

12787 32  Part  340 
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This  table  lists  the  sections  of  the  U.S.  Code,  U.S.  Statutes  at  Large,  Public  Laws, 
and  Presidential  documents  which  are  being  removed  from  Table  I  as  a  result  of 
documents  published  in  the  Federal  Register  during  January  through  April   1992. 

Table  I  is  in  the  CFR  Ind^x  and  Finding  Aids  revised  as  of  January  1,  1992.  Re- 
movals during  1991  are  in  the  December  1991   LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR  cita- 
tion, consult  this  LSA  and  the.  appropriate  Annual  Issue  of  the  LSA  for  that  CFR 
title. 
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11  Part  110 

32  Part  155 

4  Part  303 

.  32  Parts  287a,  295c 

5  Part  890 

5Part531 

5  Part  890 

5  Part  213 


U.S.  Code:  CFR 

2  U.S.C. 

441i 

5  U.S.C. 

504 

552 

552a 

1104 

5307 

7701 

8457 

5  U.S.C.  Appendix 

III , 5  Parts  2634.  2638 

IV - 5  Parts  2634,  2638 

7  U.S.C. 

75a ^ 7  Part  810 

76 , 7  Part  810 

136i 40  Part  22 

136m 40  Part  22 

■  263a 42  Parts  417,  483,  484 

263b-263n Part  14 

516 7  Part  34 

901—950 7  Part  1700 

1153 7  Part  718 

1314 7  Part  718 

1375 7  Part  718 

1989 7  Part  1866 

8  U.S.C. 

...22  Part  41 
...22  Part  41 
.42  Part  417 
...8  Part  103 


1153  note.... 

1187 

1301 

1356 

10  U.S.C. 

78 

113 

131 

2301—2314. 

2733 

3012 

5013 

5031 

8012 

12  U.S.C. 

1395 

1464 

1715 

17151  note.. 


e; 


12  Part  263 

32  Parts  278,  282 

32  Part  626 

32  Part  591 

32  Parts  750,  751 

32  Part  591 

32  Part  750 

32  Parts  750,  751,  757 
32  Part  860 


42  Part  417 

12  Part  325 

.24  Parts  203,  204 
24  Part  248 


12  U.S.C— Con.  CFR 

1821 12  Part  337 

3301  et  seq 12  Part  564 

3331-51 12  Part  323 

15  U.S.C. 

77c 17  Part  230 

77d 17  Part  230 

77e 17  Part  230 

77f 17  Part  240 

77h 17  Part  240 

77j 17  Part  230 

77s.. - 17  Part  260 

77t 17  Part  260 

77w 17  Parts  202.  260 

77ddd 17  Part  260 

77hhh 17  Part  260 

77nnn 17  Part  269 

78d-l 17  Part  260 

78d-2 17  Part  260 

78w 17  Part  260 

79t ^ 17  Part  260 

80a-37 17  Part  260 

16  U.S.C. 

791a— 825r 18  Part  37 

263b— 263n 21  Part  14 

18  U.S.C. 
201  note 5  Part  735 

22  U.S.C. 

287c 31  Part  530 

4050 5  Part  890 

4069c 5  Part  890 

5001  et  seq 15  Parts  768. 

773, 775, 786 

25  U.S.C. 

398— 398e 43  Part  3160 

26  U.S.C. 

1043 5  Part  2634 

30  U.S.C. 

181  et  seq 43  Part  3160 

31  U.S.C. 

240—243 32  Part  756 

1352 32  Part  282 

3701— 3721...32    Part    750,    751,    753, 

757 

753 31  Part  342 

754b 31  Part  342 
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31  U.S.C.-Con.  CFR 

757c 31  Part  316,  332 

33  U.S.C. 
1361 40  Part  22 

35  U.S.C. 
200  et  seq 45  Part  650 

38  U.S.C. 

210 38  Part  14 

2011—2012 41  Part  60-250 

3401—3405 38  Parts  14,  19 

41  U.S.C. 

701  et  seq 32  Part  280 

42  U.S.C. 

263a 42  Parts  417.  483,  484,  493 

263b— 263n 21  Part  5 

300e 42  Part  417 

300g-3 40  Part  22 

300aa-l-300ff 21  Part  5 

1301 42  Part  417 

1395 42  Part  417 

1395c— 1395f 42  Part  418 

1395g 42  Part  418 

1395m 42  Part  410 

1395X-1395CC 42  Part  418 

1437g..... 24  Part  990 

1480 7  Part  1866 

2139 10  Part  110 

2600 24  Part  103 

2651-53 32  Part  757 

3535 24  Part  571 

4331  et  seq 43  Part  3160 

5301—5320 24  Part  571 

7101—7352 18  Part  37 

8101  et  seq 12  Part  932 

43  U.S.C. 

6212 15  Part  770 

45  U.S.C. 

228j 20  Part  259 

446 15  Part  777 

46  U.S.C. 

1114 46  Part  381 

1122 46  Part  381 

1241 46  Part  381 

47  U.S.C. 

158 47  Part  1 

201 47  Part  64 

214 47  Part  63 

225 47  Part  64 

50  U.S.C. 

1512.. 32  Part  626 

1514 32  Part  626 

1702 15  Part  791 

1704 15  Part  791 

50  U.S.C.  Appendix 
2168...4  Parts  301—305,  331,  332.  351. 

400—418,  420 
2401  et  seq 15  Parts  786,  799 

U.S.  Statutes  at  Large: 

40  Stat. 
1309 31  Part  342 


CFR 

48  Stat. 

85 .'. 17  Part  202 

86 17  Part  202 

343 31  Part  342 

899 17  Part  202 

901 17  Part  202 

1066 47  Part  64 

1070 47  Part  64 

49  Stat. 

21 31  Part  316,  332 

831 17  Part  202 

833 , 17  Part  202 

53  Stat. 

1173 17  Part  202 

1174 17  Part  202 

54  Stat. 

841 17  Part  202 

855.. 17  Part  202 

66  Stat. 

173 8  Part  251 

182 8  Part  251 

195 8  Part  251 

219 8  Part  251 

220 8  Part  251 

76  Stat. 
394 , 17  Part  202 

80  Stat. 

379 31  Part  342 

81  Stat. 

54 4  Part  303 

84  Stat. 
796...4  Parts  301—305.  331.  332.  351. 
400—405.  407,  415.  416.  418.  420 

100  Stat. 

3190 5  Part  890 

101  Stat. 

1331 8  Part  245a 

1744 5  Part  890 

3131 5  Part  890 

103  Stat. 

511 12  Part  34 

104  Stat. 

5089 37  Part  201 

5131-31 37  Part  201 

Public  Laws: 

95-521 5  Part  735 

96-19 5  Part  735 

99-58 15  Part  777 

99-64 15  Part  777 

100-93 42  Part  1001 

100-180 15  Part  777 

100-203 7  Part  1700 

100-204 8  Part  245a 

100-418 15  Parts  777.  790,  791 

100-449 15  Part  777 

100-647 31  Part  351 

100-654 5  Part  890 

100-690 32  Part  280 
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Public  Laws— Con.  CFR 

101-510 .32  Parts  626,  627 

101-513 5  Part  870 

I  22  Part  193 

Presidential  Ddcuments: 

Executive  Orders: 

11222 ^ 5  Part  735 

11281.. 31  Part  520 

11322 31  Part  530 

11419 31  Part  530 

11514 _ 24  Part  50 


Executive  Orders— Can.  CFR 

11991 24  Part  50 

12009.... 18  Part  381 

12525 15  Parts  777,  790,  791 

12532 15  Parts  768, 

773.  775,  786,  799 

12543 15  Part  790 

12571....„ 15  Parts  768, 

772,  773,  774,  775,  786,  799 

Reorganization  Plans: 
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29889-30306 July  1 

30307-30482 2 

30483-30678 .'. 3 

30679-30856 '    5 

30857-31042 .".  8 

3 1043-31304 9 

31305-31532 10 

31533-31854 11 

31855-32060 12 

32061-32318 15 

32319-32498 16 

32499-32950 17 

32951-33188 18 

33 189-33366 /. 19 

33367-33702 22 

33703-33838 23 

33839-34002 24 

34003-34 140 25 

34 14 1-35798 26 

35799-35996 29 

35997-36078 30 

36079-36722 31 

36723-36996 Aug.  1 

36997-37138 2 

37 1 39-37266 5 

37267-37452 6 

37453-37640 7 

37641-37820 8 

37821-38070 9 

38071-38318 12 

38319-40218 13 

40219-40480 14 

40481-40742 15 

40743-4 1054 16 

41055-41280 19 

41281-41430 20 

41431-41620 21 

41621-41746 22 

41747-41918 23 

41919-42220 26 

42221-42522 27 

42523-42676 28 

42677-42918 29 

429 19-43546 30 

43547-43688 Sep.  3 

43689-43860 4 

43861-43994 5 

43995-45880 6 

45881-46106 9 

46107-46220 10 

46221-46364 11 

46365-46522 12 

46523-467 18 13 

467 19-46976 16 

46977-47122 17 

47123-47350 18 

4735 1-47670 : 19 


4767 1-47898 20 

47899-48094 23 

48095-48414 24 

48415-48722 25 

48723-49130 26 

49131-49386..... 27 

49387-49660 30 

49661-49836 Oct.  1 

49837-50028 2 

50029-50234 3 

50235-50472 4 

50473-50642 7 

50643-50808 .' 8 

50809-51144 9 

51 145-51316 10 

51317-51630 11 

51631-51822 15 

51823-51964 16 

51965-52186 17 

52187-52442 18 

52443-54528 21 

54529-54770 22 

54771-55050 23 

55051-55194 24 

55 195-55436 25 

55437-55594 28 

55595-55794 29 

55795-55976 30 

55977-56144 31 

56145-56288 Nov.  1 

56289-56460 4 

56461-56566 ., 5 

56567-56918 6 

56919-57230 ^ 

57231-57480 8 

57481-57572 12 

57573-57792 13 

57793-57968 14 

57969-58172 15 

58173-58298 18 

58299-58490 '       19 

58491-58634 20 

58635-58840 21 

58841-59204 22 

59205-59848 25 

59849-60044 26 

60045-60892 27 

60893-61108 29 

61109-61346 Dec.  2 

61347-63398 3 

63399-63626 4 

63627-63860 5 

63861-64184 6 

64185-64468 9 

64469-64550 .'. 10 

64551-64700 .> H 

64701-64938 12 

64939-65170 13 

65171-65414 16 


TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 


65415-65676.. 
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1-172 t~ 

173-328 

329-516 

517-600 

601-754 

755-1068 

1069-1210 

1211-1364 

1365-1634 

1635-1856 

1857-2006 

2007-2212 

2213-2430 

2431-2672 

2673-2822 ..... 

2823-2978 

2979-3110 

311 1-3270 

3271-3514 

3515-3706 

3707-3908 

3909-4146....... Feb.  3 


.  2 

3 

6 

7 

8 

9 

10 

13 

14 

15 

16 

17 

21 

22 

23 

24 

27 

28 

29 

30 

31 


4147-4356., 
4357-4542. 
4543-4690. 
4691-4834. 
4835-4924. 
4925-5050. 
5051-5226. 
5227-5364. 
5365-5786. 
5787-5972. 
5973-6066. 
6067-6180. 
6181-6284. 


4 

5 

6 

7 

10 

11 

12 

13 

14 

18 

19 

20 

21 


6285-6456 

6457-6552 

6553-6662 

6663-6788 

6789-73 14 

7315-7530 Mar.  2 


125 

24 
25 
26 
27 
28 


7531-7644 

7645-7874 

7875-8058 

8059-8256 

8257-8396 

8397-8568 

8569-8718 

8719-8834 

8835-9040 

9041-9166 

9167-9380 

9381-9500 

9501-9648 

9649-9972 

9973-10118... 

10119-10280. 

10281-10414. 

10415-10608. 

10609-10736. 

10737-10800. 

10801-10972. 


3 
4 
5 
6 
9 
10 
11 
12 
13 
16 
17 
18 
19 
20 
23 
24 
25 
26 
27 
30 
31 

10973-11260 Apr.  1 

1 1261-1 1424 

11425-11552 

1 1553-1 1670 

11671-11904 

11905-12176 , 

12177-12402 

12403-12694 

12695-12862 

1 2863- 1 2988 ..'. 

12989-13266 

13267-13622 

13623-14320 

14320-14474 

14475-14636 

14637-14790 

14791-15000 

15001-15216 

15217-17844 

17845-18078 

18079-18386 

18387-18796 


2 

3 

6 

7 

8 

9 

10 

13 

14 

IS 

16 

17 

20 

21 

22 

23 

24 

27 

28 

29 

30 


o 
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List  of  CFR  Sections  Affected 


May  1992 


^^i 


Title  1-16 

Changes  January  2,  1992 
through  May  29,  1992 

Title  17-27 

Changes  April  1,  1992 
through  May  29.  1992 

Title  28-41 

Changes  July  1.  1991 
through  May  29,  1992 

Title  42-50 

Changes  October  1,  1991 
through  May  29,  1992 


LSA— LIST  OF  CFR  SEaiONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are 
listed  at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  Annually  according  to  the  following  schedule: 

Titles  1-16— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 

To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  w-e  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED 
appearing  in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detaUed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

Boldfoc*  page  nimibers  under  a  particular  title  indicate  that  the  page  numbers 
span  2  years.  Boldface  is  used  to  distinguish  the  current  year  from  the  previous 
year. 

Cite  a  page  reference  from  this  publication  using  the  volimie  number  (i.e.  57 
FR  for  1992)  and  the  page  nimiber.  Example:  24727  cite  as  57  FR  24727.  For 
your  convenience,  the  volume  number  has  been  included  in  the  Table  of  Federal 
Register  Issue  Pages  and  Dates. 


ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  USA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue 
is  the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANWJ^or  Titl^  2^ 
41;  the  SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES 
to  be  saved  are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I-Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority 
citations  added  to  or  removed  from  Table  I  as  a  result  of  documents  published 
in  the  Federal  Register  since  January  1,  1992. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  pubUcation  which  identifies  the  volume 
nvimber,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 


INDEXES 

An  INDEX  to  the  daUy  Federal  Register  is  published  monthly  and  te  cumulat- 
ed for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the 
entire  Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


y\Y 


INQUIRIES  AND  SUGGESTIONS 

-CJim  Wickllf  f e  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the 
direction  of  Richard  L.  Claypoole,  assisted  by  Laiirice  Clark.  INQUIRIES,  tele- 
phone 202-523-5227. 

SUGGESTIONS  concerning  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Martha  K  Girard.  Director.  Office  of  the 
Federal  Register,  National  Archives  and  Records  Administration,  Washington, 
E>C  20408. 
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JMI 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 

(Comprising  a  CompI*!*  CFR  S«l) 


3 


I 


TitI*. 

1,  2  (2  Reserved) 

3  (1990  Compilotion  and  Parts   100 

and  101) 
4 

5  Ports:  [  1 

1-699 

700-1199      " 
1200-End,  6  (6  Reserved) 
7  Porta: 
0-26 
27-45 
46-51 
52 

53-209 
210-299 
300-399 
400-699 
700-899 
900-999 
1000-1059 
1060-1119 
1120-1199 
1200-1499 
1500-1899 
1900-1939 
1940-1949 
1950-1999 
2000-End 
8 

9  Ports: 
1-199 
200-End 

10  Ports: 
0-50 
51-199 
200-399 
400-499 
500-End 
11 

12  Ports: 
1-199 
200-219 
220-299 
300-499 
500-599 
600-End 
13 

14  Ports: 
1-59 
60-139 
140-199 


Stock  Numltor  Prico 

(869-017-00001-9) $13.00 

(869-013-00002-1) 14.00 

(869-017-00003-5) 16.00 

(869-017-00004-3) 18.00 

(869-017-00005-1) 14.00 

(869-017-00006-0) 19.00 

(869-017-00007-8) 17.00 

(869-017-00008-6) 12.00 

(869-017-00009-4) 18.00 

(869-017-00010-8) 24.00 

(869-017-00011-6) ....'. 19.00 

(869-017-00012-4) 26.00 

(869-017-00013-2) 13.00 

(869-017-00014-1) 15.00 

(869-017-00015-9) 18.00 

(869-017-00016-7) 29.00 

(869-017-00017-5) 17.00 

(869-017-00018-3) 13.00 

(869-017-00019-1) 9.50 

(869-017-00020-5) 22.00 

(869-017-00021-3) 15.00 

(869-017-00022-1) 11.00 

(869-017-00023-0)  23.00 

(869-017-00024-8)  26.00 

(869-017-00025-6) 11.00 

(869-017-00026-4) .-. 17.00 

(869-017-00027-2)  23.00 

(869-017-00028-1) 18.00 

(869-017-00029-9)  19.00 

(869-017-00030-2) 18.00 

(869-017-00031-1) 13.00 

(869-017-00032-9) 29.00 

(869-017-00033-7) 28.00 

(869-017-00034-5) 12.00 

(869-017-00035-3) 13.00 

(869-017-00036-1) 13.00 

(869-017-00037-0) 22.00 

(869-017-00038-8) 18.00 

(869-017-00039-6) 17.00 

(869-017-00040-0)  : 22.00 

(869-017-00041-8) 25.00 

(869-017-00042-6) 25.00 

(869-017-00043-4)  22.00 

(869-017-00044-2) 11.00 


Rovisien  Dot* 

Jan. 

1992 

'Jan. 

1991 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

Jan. 

1992 

*  Jan. 

1987 

Jan. 

1992 

Jan 

1992 

Jan 

1992 

Jan 

.1992 

Jan 

.1992 

Jan 

.1992 

Jan 

.1992 

Jan 

.1992 

Jan 

.  1992 

Jan 

,1992 

Jan 

.1992 

Jan 

.1992 

Jan 

,1992 

Footnotes  at  end  of  table. 


4  C^CKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 

(Comprising  a  Cemplat*  CFR  S«t) 

TM*  Steele  Numb«r                       Pric*  Revitien  Dot* 

200-1199                                        (869-017-00045-1) 20.00  Jan.  1,  1992 

1200-End                                      (869-017-00046-9) 14.00  Jan.  1.  1992 

15  Port*: 

0-299                                              (869-017-00047-7) 13.00  Jan.  1,  1992 

300-799                                          (869-017-00048-5)  21.00  Jan.  1,  1992 

800-End                                         (869-017-00049-3) 17.00  Jan.  1,  1992 

16  Porta: 

0-149                                            (869-017-00050-7) 6.00  Jan.  1.  1992 

150-999                                          (869-017-00051-5) 14.00  Jan.  1.  1992 

1000-End                                       (869-017-00052-3) 20.00  Jan.  1,  1992 

1-199                                                (869-017-00054-0)  15.00  Apr.  1,  1992 

200-239                                          (869-013-00055-2) 16.00  Apr.  1,  1991 

240-End                                         (869-013-00056-1) 23.00  Apr.  1.  1991 

18  Ports: 

1-149                                              (869-013-00057-9) 15.00  Apr.  1,  1991 

150-279                                          (869-013-00058-7) 15.00  Apr.  1.  1991 

280-399                                          (869-013-00059-5) 13.00  Apr.  1,  1991 

400-End                                         (869-013-00060-9) 9.00  Apr.  1.  1931 

19  Ports: 

1-199                                            (869-013-00061-7) 28.00  Apr.  1,  1991 

200-End                                       (869-013-00062-5).... 9.50  Apr.  1.  1991 

20  Porta: 

1-399                                              (869-013-00063-3) 16.00  Apr.  1,  1991 

400-499                                          (869-013-00064-1) 25.00  Apr.  1.  1991 

500-End                                         (869-013-00065-0) 21.00  Apr.  1,  1991 

21  Ports: 

1-99                                                (869-013-00066-8) 12.00  Apr.  1.  1991 

100-169                                          (869-013-00067-6) 13.00  Apr.  1,  1991 

170-199                                          (869-013-00068-4) 17.00  Apr.  1.  1991 

200-299                                          (869-013-00069-2) 5.50  Apr.  1,  1991 

300-499                 (869-013-00070-6) 28.00  Apr.  1.  1991 

500-599                 (869-013-00071-4) 20.00  Apr.  1,  1991 

600-799                                          (869-013-00072-2) 7.00  Apr.  1,  1991 

800-1299                                        (869-013-00073-1) 18.00  Apr.  1,  1991 

1300-End                                       (869-013-00074-9) 7.50  Apr.  1,  1991 

22  Ports:  .          .     .  „. „ 

1-299                                              (869-013-00075-7)  25.00  Apr.  1.  1992 

300-End                                         (869-017-00076-1)  19.00  Apr.  1.  1991 

23  (869-013-00077-3) .....17.00  Apr.  1.  1991 

24  Porta: 

0-199                                              (869-013-00078-1) 25.00  Apr.  1.  1991 

200-499                                          (869-013-00079-0) 27.00  Apr.  1,  1991 

500-699                                          (869-013-00080-3). 13.00  Apr.  1,  1991 

700-1699                                        (869-013-00081-1) 26.00  Apr.  1.  1991 

1700-End                                       (869-013-00082-0) 13.00  » Apr.  1,  1990 

25  (869-013-00083-8) 25.00  Apr.  1.  1991 

26  Ports: 

§§  1.0-1-1.60                                  (869-013-00084-6) 17.00  Apr.  1.  1991 

§§  1.61-1.169                                 (869-013-00085-4) 28.00  Apr.  1,  1991 

§§  1.170-1.300                               (869-013-00086-2) 18.00  Apr.  1,  1991 

§§  1.301-1.400                               (869-013-00087-1) 17.00  Apr.  1.  1991 

§§  1.401-1.500                               (869-013-00088-9) 30.00  Apr.  1.  1991 


Footnotes  at  end  of  table. 


1.  1991 
1,  1990 
1.  1991 
I.  1991 
1. 1992 
1,  1991 
1,  1991 
1.  1991 
1,  1991 
1,  1991 
1.  1991 
1.  1991 
1,  1991 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Complct*  CFR  S«l) 


Stock  Numbor                       Prico  Rovi«ion  Dot* 

(869-013-00089-7) 16.00  Apr. 

(869-013-00090-1) 19.00  *  Apr. 

(869-013-00091-9) 20.00  Apr. 

(869-013-00092-7) 22.00  Apr. 

(869-017-00093-1)  19.00  Apr. 

(869-013-00094-3) 24.00  Apr. 

(869-013-00095-1) 21.00  Apr. 

(869-013-00096-0) 14.00  Apr. 

(869-013-00097-8) 11.00  Apr. 

(869-013-00098-6) 15.00  Apr. 

(869-013-00099-4) 17.00  Apr. 

(869-013-00100-1)  6.00  Apr. 

(869-013-00101-0)...* 6.50  Apr. 

(869-013-00102-8) 29.00  Apr.  1.  1991 

(869-013-00103-6) 11.00  Apr.  1,  1991 

(869-013-00104-4) 28.00  July  1.  1991 

(869-013-00105-2) 18.00  July  1.  1991 

(869-013-00106-1) 7.50  July  1.  1991 

(869-013-00107-9) 27.00  July  1,  1991 

(869-013-00108-7) 12.00  July  1.  1991 

(869-013-00109-5) 24.00  July  1,  1991 

(869-013-00110-9) 14.00  July  1.  1991 

(869-013-00111-7) 9.00  «  July  1.1989 

(869-013-00112-5) 12.00  July  1.  1991 

(869-013-00113-3) 25.00  July  1,  1991 

(869-013-00114-1) 22.00  July  1.  1991 

(869-013-00115-0)..... 15.00  July  1.  1991 

(869-013-00116-8) 21.00  July  1.  1991 

(869-013-00117-6) 15.00  July  1,  1991 

(869-013-00118-4) 20.00  July  1.  1991 

15.00 

19.00 

"""" 18.00 

(869-013-00119-2) 25.00 

(869-013-00120-6) 29.00 

(869-013-00121-4) 26.00 

(869-013-00122-2) 14.00 

(869-013-00123-1) 17.00 

(869-013-00124-9) 18.00 

(869-013-00125-7) 15.00  July  1,  1991 

(869-013-00126-5) 18.00  July  1,  1991 

(869-013-00127-3) 20.00  July  1,  1991 

(869-013-00128-1) 24.00  July  1.  1991 

(869-013-00129-0) 14.00  July  1.  1991 

(869-013-00130-3) 26.00  July  1.  1991 


TiMt 

§§  1.501-1.640 

§§  1.641-1.850 

§§  1.851-1.907 

§§  1.908-1.1000 

§§  l.lOOl-l.UOp 

§§  1.1401-End 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599 

600-End 

27  Parte 

1-199 

200-End 

28 

29  Ports: 
0-99 
100-499 
500-899 
900-1899 

1900-1910      (§1 1901.1       to 

1910.999)       I 
1910  (§§1910.1000  to  end) 
1911-1925 
1926 
1927-End 

30  Ports: 
1-199 
200-699 
700-End 

31  Ports: 
.0-199 

200-End 

32  Ports: 
1-39.  Vol.  I 
1-39.  Vol.^I 
1-39,  Vol.  Ill 
1-189 
190-399 
400-629 
630-699 
700-799 
800-End 

33  Ports: 
1-124 
125-199 
200-End 

34  Ports: 
1-299 
300-399 
400-End 


2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 


1. 1984 
1.  1984 
1,  1984 
1.  1991 
1, 1991 
1. 1991 
1,  1991 
1,  1991 
1,  1991 


Footnotes  at  and  of  table. 


6  CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 

(Cempriting  o  Cempl«t«  CFR  S«t) 

THI«  Stock  NumlMr                       Prk*         Revision  D«to 

35  (869-013-00131-1) 10.00         July  1.  1991 

36  Paifs' 

1-199  (869-013-00132-0) 13.00         July  1,  1991 

200-End  (869-013-00133-8) 26.00         July  1.  1991 

37  (869-013-00134-6) 15.00         July  1,  1991 

39  Port*: 

0-17  (869-013-00135-4) 24.00         July  1.  1991 

18-End  (869-013-00136-2) 22.00         July  1,  1991 

39  (869-013-00137-1) 14.00  July  1,  1991 

40  Parts: 

1-51  (869-013-00138-9) 27.00         Jvdy 

52  X869-013-00139-7) 28.00         July 

53-60  (869-013-00140-1) 31.00          July 

61-80  (869-013-00141-9) 14.00         July 

81-85                                        •    (869-013-00142-7) 11.00  July 

86-99  (869-013-00143-5) 29.00         July 

100-149  (869-013-00144-3) 30.00          July 

150-189  (869-013-00145-1) 20.00         July 

190-259  (869-013-00146-0) 13.00          July 

260-299  (869-013-00147-8). 31.00         July 

300-399  (869-013-00148-6) 13.00         July 

400-424  (869-013-00149-4) 23.00         July 

425-699  (869-013-00150-8) 23.00       'July 

700-789  (869-013-00151-6) 20.00         July 

790-End  (869-013-00152-4) 22.00          July 

41  Cliaptort: 

1.  1-1  to  1-10  :. 13.00       » July  1.  1984 

1,  1-11  to  Appendix.  2  (2        13.00       '  July  1.  1984 

Reserved) 

3-6  14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I.  Parts  1-5  13.00 

18,  Vol.  II,  Parts  6-19  13.00 

18,  Vol.  Ill,  Parts  20-52 13.00 

19-100  13.00 

1-100  (869-013-00153-2) 8.50 

101  (869-013-00154-1) 22.00 

102-200  (869-013-00155-9) 11.00 

201-End  (869-013-00156-7) 10.00 

42  Part*: 

1-60  (869-013-00157-5) 17.00          Oct.  1,  1991 

61-399  (869-013-00158-3) 5.50          Oct.  1.  1991 

400-429  (869-013-00159-1) 21.00          Oct.  1.  1991 

430-End  (869-013-00160-5) 26.00          Oct.  1,  1991 

43  Parts: 

1-999  (869-013-00161-3) 20.00          Oct.  1,  1991 

1000-3999  (869-013-00162-1) 26.00          Oct.  1,  1991 

4000-End  (869-013-00163-0) '. 12.00  Oct.  1,  1991 

44  (869-013-00164-8) 22.00  Oct.  1,  1991 

45  Ports: 


=>  July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

'July 

July 

July 

July 


1. 1991 
1. 1991 
1, 1991 
1.  1991 
1,  1991 
1,  1991 
1.  1991 
1,  1991 
1,  1991 
1,  1991 
1.  1991 
1,  1991 
1,  1989 
1.  1991 
1.  1991 


1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1,  1984 
1.  1984 
1,  1990 
1,  1991 
1,  1991 
1,  1991 


Footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Cempriting  a  Cemplcl*  CFR  Set)  , 


THto 


Stock  Number  Pric* 

1-199  (869-013-00165-6) 18.00   r 

200-499  (869-013-00166-4) 12.00 

500-1199  (869-013-00167-2) 26.00 

1200-End  (869-013-00168-1) 19.00 

46  Porta: 

1_40  (869-013-00169-9) 15.00 

41-69  (869-013-00170-2) 14.00 

70-89  (869-013-00171-1) 7.00 

90-139  (869-013-00172-9) 12.00 

140-155  (869-013-00173-7) 13.00 

156-165  (869-013-00174-5) 14.00 

166-199  (869-013-00175-3) 14.00 

200-499  (869-013-00176-1) 20.00 

500-End  (869-013-00177-0) 11.00 

0-19  (869-013-00178-8) 19.00 

20-39  (869-013-00179-6) 19.00 

40-69  (869-013-00180-0) 10.00 

70-79  (869-013-00181-8) 18.00 

80-End  ,  (869-013-00182-6) 20.00 

48Choptor«: 

1  (Parts  1-51)  (869-013-00183-4) 31.00 

1  (Parts  52-99)  '      (869-013-00184-2) 19.00 

2  (Parts  201-251)  (869-013-00185-1) 13.00 

2  (Parts  252-299)  (869-013-00186-9) 10.00 

3-6  (869-013-00187-7) 19.00 

7-14  (869-013-00188-4) 26.00 

15-End  (869-013-00189-3) 30.00 

49  Porta: 

1-99  (869-013-00190-7) 20.00 

100-177  '  (869-011-00191-2) 27.00 

178-199  (869-013-00192-1) 17.00 

200-399  (869-013-00193-1) 22.00 

400-999  (869-013-00194-0) 27.00 

1000-1199  (869-013-00195-8) 17.00 

1200-End  •  (869-013-00196-6) 19.00 

1-199  (869-013-00197-4) 21.00 

200-599  (869-013-00198-2) 17.00 

600-End  (869-013-00199-1) 15.00 

CFR  Mox  and  Finding  Aid*  (869-017-00053-7)  31.00 

Complot*  1992  CFR  »*t  620.00 

MUcrofich*  CFR  Edition: 

Complete     set     (one-time        185.00 

mailing) 
Complete     set     (one-time        188.00 

mailing) 

as        188.00 

as        188.00 

2.00 


Subscription 

issued) 
Subscription 

issued) 
Individual  copies 


(mailed 


(mailed 


Rovition  Dot* 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1991 

Oct. 

1990 

Oct 

1991 

Oct 

1991 

Oct 

1991 

Oct 

1991 

Oct 

.1991 

Oct 

,1991 

Oct 

.1991 

Oct 

.1991 

Jan 

.1992 
1992 

1989 

1990 

1991 

1992 

- 

1992 

Footnotes  at  end  of  table. 
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•Because  title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source.  .        ,    ,         _* 

^The  July  1,  1985  edition  of  32  CFR  parts  1—189  contains  a  note  only  for  parts 
1—39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  m  parts 
1—39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  contauimg  those 

^  sThe  July  1,  1985  edition  of  41  CFR  chapters  1—100  contains  a  note  only  for 
chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  m 
chapters  1  to  49,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984 

containing  those  chapters.  ,     .  ^  ^     .      *i.        _i  j  t».,.,„„, 

♦No  amendments  to  this  volume  were  promulgated  during  the  period  January 

1,  1987  through  December  31,  1991.  The  CFR  volume  issued  as  of  January  1. 

1987  should  be  retained.  ,     ^  ^  ^  ^      ^^        _jja-iii 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Apru  l, 
1990  through  March  30.  1991.  The  CFR  volume  issued  as  of  April  1,  1990  should 

be  retained.  ,^jj_,      ^i.        _ijt  .i..  t 

8No  amendments  to  this  volimie  were  promulgated  during  the  period  Jw  i. 

1989  through  June  30.  1991.  The  CFR  volume  issue  as  of  July  1,  1989  should  be 
r6t>£Lixicd 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July  1. 

1990  through  Jime  30,  1991.  The  CFR  volimie  issued  as  of  July  1,  1990  should  be 
r6^&iri6d 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954. 
Pittsburgh.  PA  15250-7954.  Charge  orders  (VISA.  MasterCard,  or  GPO  Deposit 
Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202)  783-3238  from  8:00 
a.m.  to  4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 


JMI 


Other  Related  Publications 


Title  Price 

Federal  Register: 

Yearly  subscription -$340.00 

Individual  copies 1-50 

Federal    Register   Document   Drafting 

Handbook 5.50 

Guide  to  Record  Retention  Require- 
ments in  the  Code  df  Federal  Regu- 
lations     15.00 

List  of  Sections  Affected,  1949-1963 Out  of 

print 

List  of  CFR  Sections  Affected,   1964- 
1972 

(Titles  1  through  27)  Vol.  I Out  of 

print 

(Titles  28  through  50)  Vol.  II Out  Of 

print 

List  of  CFR  Sections  Affected,  1973- 
1985 

(Titles  1  through  16)  Vol.  1 27.00 

(Titles  17  through  27)  Vol.  II 25.00 

(Titles  28  through  41 )  Vol.  Ill 28.00 

(Titles  42  through  50)  Vol.  IV 25.00 

i;SA  (List  of  CFR  Sections  Affected): 

Yearly  subscription 21.00 

Individual  copies 1-50 

Federal  Register  Index: 

Yearly  subscription 19.00 

Individual  copies , 1-50 

CFR  Index  and  Finding  Aids 30.00 


Revision  Date 


daily 

;..  1991 

Jan.  1,  W92 

1966 

1980 

1980 

1990 

1990 

1990 

1990 

monthly 

monthly 

annual 
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TITLE  1— GENERAL  PROVISIONS 

Page 
Title  1 — Proposed  Rules: 

1  , #. 859.  860 

305    1 <.. 13667 

425    14669 


,1365 
.2429 
,2671 
.4833 


TITLE  3— THE  PRESIDENT 

Proclamations 

6399  

6400  

6401  

6402  

See    Presidential  Determina- 
tion 92-11  of  Jan.  28.  1992 5787 

6403  5973 

6404  - 6065 

6405  J. 6787 

6406  - 7313 

6407  _ 7873 

6408  8255 

6409  8395 

6410  8835 

6411  9041 

6412  9645 

6413 9647 

6414 
6415 
6416 
6417 
6418 


9971 

,: 10119 

10413 

.....10737 

12693 

6419  .„ 12865 

6420  12989 

6421  13265 

6422  13621 

6423  17845 

6424  18795 

6425 19067 

6426  _ 19357 

6427  - 19359 

See  EO  12804 19361 

6428  19363 

6429  19371 

6430  20191 

6431 ; 20391 

6432 20393 

6433  20395 

6434  20397 

6435  20631 

6436  21347 

6437  21349 

6438  21583 

6439  21585 


Pwe 

6440  21587 

6441  21721 

6442  22143 

Eyocutivo  Orders 

Aug.  31,  1917  Revoked  in  part 

by  PLO  6922 4856 

5327  Modified  by  PLO  6926  of 

April  21,  1992 19092 

10879  Superseded   by   EO 

12793 10281 

12049    Superseded       by       EO 

12788 2213 

12193  See  EO  12791 8717 

12295  See  EO  12791 8717 

12351  See  EO  12791 8717 

12409  See  EO  12791 8717 

12438  Revoked  by  EO  12797 11671 

12463  See  EO  12791 8717 

12506  See  EO  12791 8717 

12514  Revoked  by  EO  12787 517 

12554  See  EO  12791 8717 

12587  See  EO  12791 8717 

12625  Revoked  by  EO  12805 20627 

12629  See  EO  12791 8717 

12670  See  EO  12791 8717 

12706  See  EO  12791 8717 

12753  Superseded   by   EO 
12791 8717 

12754  Amended  by  EO  12790 8057 

12787  517 

12788  2213 

12789 5225 

12790  8057 

12791  8717 

12792  9165 

12793  10281 

12794  11417 

12795  11421 

12796  11423 

12797  11871 

12798  12175 

12799  12401 

Corrected 13413 

12800  12985 

12801  14319 

12802  14321 

12803  19063 

12804  19361 

12805  20627 

12806  21989 

Administrotivo  Orders^ 

Memorandums: 

Dec.  27.  1991    1069 
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LSA— LIST  OF  CFR  SEaiONS  AFFECTED 
CHANGES  JANUARY  2,  1992  THROUGH  MAY  29,  1992 


TITLE  3     Administrative  Page 

Orders — Con. 

Jan.  21,  1992    3111 

Feb.  10.  1992  5365,  5367 

Feb.  13,  1992  6663 

Feb.  18,  1992  7531 

Mar.  20,  1992  11554 

May  18,  1992  22409 

Presidential  Determinations: 

No.  92-9  of  Dec.  16,  1991  329 

No.  92-10  of  Dec.  30.  1991  1071 

No.  92-11  of  Jan.  28,  1992  5787 

See  Proc.  6402 4833 

No.  92-12  of  Jan.  31.  1992  19077 

No.  92-13  of  Feb.  4.  1992  5789 

No.  92-14  of  Feb.  10.  1992  6659 

No.  92-15  of  Feb.  18.  1992  7315 

No.  92-16  of  Feb.  18,  1992 7317 

No.  92-17  of  Feb.  26,  1992  8569 

No.  92-18  of  Feb.  28,  1992  8571 

No.  92-19  of  Mar.  16,  1992  11553 

No.  92-20  of  Apr.  3,  1992  13623 

No.  92-21  of  Apr.  10,  1992  12863 

No.  92-22  of  Apr.  22,  1992  15217 

No.  92-23  of  Apr.  27,  1992  22145 

No.  92-24  of  Apr.  27,  1992  20025 

No.  92-25  of  May  6,  1992  22147 

TITLE  4— ACCOUNTS 

Chapter  III — General  Accounting 
Office  (CASB)  (Parts  300—499) 

Chapter  III    Removed 14152 

TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Office  of  Personnel 
Management  (Parts  1—1199) 

9    Removal  at  56  FR  18660  con- 
firmed  10123 

212.301    Amended 10123 

213    Authority       citation      re- 
vised  17847 

213.3102    (j)  revised 17847 

213.3202    Regulation  at  56  FR 

18661  confirmed 10123 

213.3301-213.3302    Regulation 

at  56  FR  18660  confirmed 10123 

213.3301b    Regulation  at  56  FR 

18660  confirmed 10123 

214.201    Regulation    at  56    FR 

18661  confirmed 10123 


Page 
297.501    (b)(8)  heading  revised 
and  existing  text  redesignat- 
ed    as     (b)(8)(i);     (b)(8)(ii) 
added 20956 

300.301  Removal  at  56  PR 
18661  confirmed 10123 

300.402    Revised 10124 

305    Removal  at  56  FR   18661 

confirmed 10123 

317    Regulation  at  56  PR  18661 

confirmed 10123 

319    Regulation  at  56  FR  18661 

confirmed 10123 

317.901    (c)(l)(ii)  revised 10124 

319.102    Revised 10124 

330.203  (a)(3)  and  (b)  revised; 
interim 21890 

330.302  (a)  revised;  interim 21890 

330.303  (b)(4)(i)  revised;  inter- 
im  21890 

330.307    (a)(2)  and  (b)  revised; 

interim 21890 

335.102    Introductory  text,  (a), 

and  (f)(2)  revised 10124 

338.101  (b)  revised 10124 

351.807    Added 21890 

352.307    (b)  re  /ised 10124 

352.703    (b)(3)  revised 10124 

352.803  (c)(2),  (3)  and  (d)(3)  re- 
vised; (c)(4)  and  (d)(4)  re- 
moved; (d)(2)  amended; 
(d)(5)  redesignated  as 
(d)(4) 10124 

352.904    (b)(3)  revised '. 10125 

353.305    Regulation    at    56    FR 

18662  confirmed 10123 

359.406    (b)  revised .' 10125 

359.503  (b)  revised 10125 

359.701    (a)(2)   removed;    (a)(3) 

and  (4)  redesignated  as 
(a)(2)  and  (3);  new  (a)(2)  re- 
vised  10125 

410  Authority  citation  re- 
vised.....  19517 

410.51 1    Added 19517 

430.202    (c)  revised 14638 

430.204  (h)  revised;  (i)  through 
(k)  redesignated  as  (j) 
through  (1);  new  (i)  added 7321 

430.403    (c)  revised 14638 

430.504  (c)  revised 14638 

432.102  (f)(13)  revised;  (f)(14) 
removed;  (f)(15)  redesignat- 
ed as  (f)(14) 10125 


MAY  1992 
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CHANGES  JANUARY  2,  1992  THROUGH  MAY  29,  1992 


II 


Pace 


(c)(3)  and  (f)(12)  revised; 
(c)(4)  removed;  (c)(5)  redes- 
ignated as  (c)(4);  interim 20042 

432.108  (a)(2)  and  (3).  (b)(l)(ii) 
and  (iii)  revised;  (a)(4)  and 
(b)(l)(iv)  added;  interim 20043 

451  Authority  citation  re- 
vised  14638 

451.306    (a)  revised 14638 

530  Authority  citation  re- 
vised  3114 

530.202  Amended;  interim 3114 

530.203  (d)  through  (f)  revised; 

(g)  added;  interim 3114 

530.204  (d)  removed;  interim 3115 

530.206    Added;  interim 3115 

531  Authority  citation  re- 
vised  2432.12404 

531.101    Amended 2432 

531.202  (g)  through  (1)  redesig- 
nated as  (h)  through   (m); 

new  (g)  added;  interim 12404 

531.203  (d)(2)(v)  amended; 
(d)(2Kvi)  redesignated  as 
(d)(2)(vil);  new  (d)(2)(vi) 
added 3712 

531.205  Heading,  (a)  introduc- 
tory text  and  (b)  revised 2432 

531.206  Added;  interim 12404 

531.301—531.306     (Subpart     C) 

Added 2432 

531.406  (a)  amended 3712 

(b)(3)  added;  interim 12404 

531.407  (c)(5)  and  (6)  amended; 
(c)(7)  added 3712 

831.414    Added 3712 

532.201—532.283  (Subpart  B) 
Appendix  D  regulation  at  56 

FR  15274  confirmed 7533 

Appendix  C  amended 19791 

534.301    (Subpart   C)    Removal 

at  56  FR  18662  confirmed 10123 

534.402  Regulation  at  56  FR 
18662  confirmed 10123 

534.403  (f)  revised 10125 

534.501—534.506     (Subpart     E) 

Regulation  at  56  FR  18662 

confirmed 10123 

534.501  (a)(1)  and  (b)(1)  re- 
vised  „ '.. 10125 

534.503    (c)  revised 10125 

534.505    (b)  revised 10125 

536  Authority  citation  re- 
vised  12404 

536.102    Regulation    at    56    PR 

18662  confirmed 10123 


Pace 

536.103  (cKl)  and  (3)  revised; 
interim 12404 

536.104  (c)  added;  interim 12404 

536.105  Regulation    at   56   PR 
18663  confirmed 10123 

536.202    (c)  added 3712 

536.205    (f )  redesignated  as  (g); 

new  (f )  added 3712 

536.208  Regulation   at   56   PR 
18663  confirmed 10123 

536.209  Regulation   at   56   PR 
18663  confirmed 10123 

536.305    Removal     at     56     PR 

18663  confirmed 10123 

550.101—550.172     (Subpart     A) 

Authority  citation  revised 2434 

550.101    (b)(9)  revised 2434 

550. 103    ( j )  revised 2434 

550.107    (a)  revised ...2434 

550.111    (d)(2)  revised 2434 

550.113  (a)  revised. 2434 

550.114  (c)  revised.... ., 2434 

550.151    Revised 2435 

550.154    (a)    introductory    text 

revised 2435 

550.201—550.206     (Subpart     B) 

Authority  citation  revised 2435 

550.202    Amended 2435 

550.603    Regulation    at    56   PR 

6206  confirmed 12406 

550.705    (a)(1)  and  (2)  amended; 

(a)(3)  added;  interim 12405 

550.708    (b)   and   (c)   amended; 

(d)  added;  interim 12405 

553    Regulation  at  56  PR  6206 

confirmed 12406 

553.101    Revised 12406 

553.201  Heading  and  (e)(3)  re- 
vised; (b)(4)  added 12406 

553.202  Heading  revised 12406 

553.203  Heading    and    (b)    re- 
vised  12406 

575    Authority      citation      re- 
vised  2436 

575.103    Amended , 2435 

575.203    Amended 2435 

575.303    Amended 2435 

575.403    Amended 2435 

575.405    (c)(2)  revised 2435 

591.203    Regulation    at    56   PR 

18663  confirmed 10123 

(a)(5)  and  (6)  revised;  (a)(7) 

added 10126 

630.211    Regulation    at    56    FR 

18663  confirmed 10123 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JANUARY  2,  1992  THROUGH  MAY  29,  1992 


TITLE  5     Chapter  I — Con.  Page 

733.124    (b)  amended 21189 

735  Authority  citation  re- 
vised  11804 

735.106  Removed:  new  735.106 
redesignated  from  735.107; 
interim 11804 

735.107  Redesiganted  as 
735.106;  interim 11804 

735.401—735.412     (Subpart    D) 

Removed 11804 

735.401—735.412     (Subpart     D) 

Removed;  interim. 11804 

752.201  (b)(6)  revised;  (b)(7)  re- 
moved; interim 20043 

752.301    Amended;  interim 20043 

752.401  (c)  and  (d)  revised;  in- 
terim  20043 

772    Added 3712 

831  Authority  citation  amend- 
ed  3713 

831.201    (b)(5)  amended;  (b)(6) 

added 3713 

831.805    Added 3713 

831.2011    Added 3713 

841  Authority  citation  amend- 
ed  3714 

841.506  Redesignated  as 
841.507;  new  841.506  added 3714 

841.507  Redesignated  as 
841.508;  new  841.507  redesig- 
nated from  841.506;  (d) 
added 3714 

841.508  Redesignated  from 
841.507 3714 

842  Authority  citation  amend- 
ed  3714 

842.105    (c)  added 3714 

846  Authority  citation  re- 
vised  3714 

846.201  (b)  revised 3714 

870  Authority  citation  re- 
vised  3715 

870.202  (c)  added 3715 

890    Authority      citation       re- 

vised...3715.    10609,    10611.    14324, 

19374 

890.101  (a)  amended;  interim 14324 

890.102  (d)  revised 3715 

890.202  Revised;  interim 14324 

890.203  (b)  amended 19374 

890.204  (a)  amended;  interim 14324 

890.205  Added 19374 

890.301    Regulation   at    56   FR 

25996  confirmed 2979 

(h).  (t)  and  (x)  revised 21191 


Page 

890.303  (d)  redesignated  as 
(d)(1);  (d)(2)  and  (3)  added 21191 

890.304  Regulation  at  56  FR 
25996  confirmed 2979 

890.306    Regulation   at   56   FR 

25996  confirmed 2979 

(1)  added 21191 

890.401    (b)(3)  added. 10609 

(b)(2)  revised 21191 

890.502  Regulation   at   56   FR 

25996  confirmed « 2979 

(g)  revised 10611 

890.503  (c)(3)  revised;  (c)(4)  re- 
moved; (c)(5)  and  (6)  redes- 
ignated as  (c)(4)  and  (5); 
new  (c)(5)  amended;  inter- 
im  14324 

890.505    Revised;  interim 14324 

890.803    (a)(3)(i)(C)  revised 21192 

890.805  Introductory  text,  (a) 
and  (c)  removed;  (b),  (d)  and 
(e)  redesignated  as  (a),  (b) 

and  (c);  new  (a)  revised 21192 

890.806  Regulation   at   56   FR 

25997  confirmed .2979 

(a)  revised 21192 

890.807  RegiQation  at  56  FR 
25997  confirmed 2979 

890.808  Regulation  at  56  FR 
25997  confirmed 2979 

(b)(3)  and  (d)(1)  revised 21192 

890.901—890.907      (Subpart      I) 

Added 10610 

890.1104    (d)  revised 21192 

890.1208  (d)  amended;  inter- 
im  .: 14325 

905.306    (a)    Table    I    and    (b) 

Table  II  amended 10613 

930.210  (h)  through  (1)  redesig- 
nated as  (i)  through  (m); 
new  (h)  added;  new  (k) 
amended 1369 

Chapter  II— Merit  Systems  Protection 
Board  (Parts  1200—1299) 

1201    Appendix  II  revised 21723 

Chapter  XVI— Office  of  Government 
Ethics  (Parts  2600—2699) 

2633  Removed;  interim 11804 

2634  Heading  and  authority  ci- 
tation revised 11804 

2634.101—2634.105  (Subpart  A) 

Revised;  interim 11804 
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2634.101    Corrected „ 21854 

2634.105  (a),  (b).  (c).  (e),  (f). 
(h)  through  (1)  and  (n)  cor- 
rected  21854 

2634.201—2634.205  (Subpart  B) 

Revised;  interim 11806 

2634.201  (a)  introductory  text, 
Example  2  and  (d)(1)  cor- 
rected  21854 

2634.203    Corrected 21854 

2634.301—2634.311  (Subpart  C) 

Revised;  interim 11808 

2634.301  (c)(3)  corrected 21854 

2634.302  (a)(l)(ii)  corrected 21854 

2634.303  (a)(1)  corrected 21854 

2634.307    (b)  corrected 21854 

2634.310    (b)(2)(ii)  corrected 21854 

2634.401—2634.408  (Subpart  D) 

Revised;  interim 11814 

2634.403  (b)(9Xii)(D)  correct- 
ed  „ 21854 

2634.404  (c)(9)(li)(C)  correct- 
ed  21854 

2634.501—2634.503  (Subpart  E) 

Revised;  interim 11821 

2634.601-2634.607  (Subpart  F) 

Revised;  interim 11821 

2634.603  (c)(3)  corrected 21854 

2634.604  (b)  corrected 21854 

2634.701—2634.704  (Subpart  G) 

Revised;  interim 11824 

2634.801—2634.805  (Subpart  H) 

Revised;  interim 11825 

2634.803  (a)  corrected 21855 

2634.804  (b)(1)  corrected 21855 

2634.805  Corrected 21855 

2634.901—2634.909    (Subpart    I) 

Revised;  interim 11826 

2634.905  (c)  Example  ^  correct- 
ed  21855 

2634  Appendix  A  revised;  inter- 
im  11829 

Appendix  B  revised;  interim 11830 

^pendix  C  added;  interim 11830 

Appendix  B  corrected 21855 

2636  Authority  citation  re- 
vised  602 

2636.203  (a)(13)  and  Example  7 
added;  (a)  Examples  3  and  6 
revised;  interim 602 

2636.205  Effective  date  de- 
ferred  „ 5369 

2638  Authority  citation  re- 
vised  11890 

2638.701—2638.704  (Subpart  G) 

Added 1 1890 


Technical  correction 15219 

2641    Authority      citation      re- 
vised  3116 

2641    Appendixes     A     and     B 

amended 3116 

Appendix  B  amended 11673 

Titl«  S— Proposed  Rules: 

532  3032.  11586.  11920.  19820 

735  11586 

831  120 

841  120 

842 120,  7666 

843  120.  7666 

890 13667 


TITLE  7— AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0—26) 

1.301—1.346  (Subpart  K)  Re- 
designated as  subpart  L. 

ld.7    Revised 

2.17  Heading  revised;  (1) 
added 

2.19  Heading  and  (g)  revised; 
(h)  added 

2.21  Heading  revised;  (h) 
added 

2.23  Heading.  (a)(ll)  and  (b) 
revised;  (a)(1)  amended: 
(a)(4),  (5),  (6).  (10).  (14), 
(16),  (18),  (20)  and  (21)  re- 
moved  

Heading  revised;  (j)  added 

2.30    Revised 

2.30a    Revised 

2.35    (a)  revised 

2.41    (a)  revised;  (c)  removed 

2.50  (a)(13)  added 

2.51  Heading  revised;  (a)(46) 
added 

2.53    (a)(2)  added 

2.55  Heading  revised;  (a)(5) 
added 

2.60  (a)(40)  revised;  (a)(42). 
(43)  and  (44)  added 

2.62    (a)(19)  added 

2.65  Heading  revised;  (a)(42) 
added 

2.70  Heading  and  (a)(ll)  re- 
vised; (a)(1)  amended;  (a)(4). 


.3909 
11906 

19792 

19793 

19793 


.2217 
19794 
.  9649 
.  9654 
11261 
11261 
19794 

19794 
19794 

19795 

19795 
19796 

19796 
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TITLE  7     Subtitle  A— Con.  Pa«e 
(5).  (6).  (10).  (28),  (29),  (31), 
(33).  (36),  (37)  and  (b)(2)  re- 
moved  2219 

Heading       revised;        (aK37) 
added 19796 

2.71  Added 2219 

2.72  Heading     revised;     (a)(5) 
added 19797 

2.105  Revised 9654 

2.106  Revised 9654 

(a)(49)  revised. 19797 

2.107  Revised 9656 

2.108  Revised 9658 

2.109  Revised... 9659 

Chapter  I — Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Department 
of  Agriculture  (Parts  27—209) 

34    Removed 9034 

51.835—51.845      (Subpart)    Re- 
vised  1212 

51.2541  Introductory    text    re- 
vised  ; 1636 

51.2542  (a)  Tables  I,  II  and  III 
revised 1636 

51.2547    Added 1636 

52.2101—52.2111  (Subpart)    No- 
menclature change 2981 

52.2106  (a)  amended;   (b)   and 

(c)  revised 2982 

52.2107  (b).    (c)    and    (d)    re- 
vised  2982 

52.2112    Removed 2982 

53.132    Revised 21341 

53.136    Revised 21342 

54.27    (a)  and  (b)  amended 11427 

54.123    Revised 21343 

54.127    Revised 21344 

58.43    Revised 2222 

58.45    Revised 2222 

Chapter  II — Food  and  Nutrition  Serv- 
ice, Department  of  Agriculture 
(Parts  210—299) 

271.2  Amended 3911 

271.5  (b)  revised 3911 

272.1  (g)(124)  added 2828 

(g)(125)  added 11248 

274.3  (a)  introductory  text  and 

(b)  amended;  (a)(4)  added 11249 

274.10    (b)(1)  amended 11249 

274.12    Added 11249 

275.23    (e)(10)  added 2828 


276.2  (b)(7)  added 11259 

277.18    (c)(1)  introductory  text; 

(2)(ii)(A),      (B),      (C)     and 
(d)(l)(v)  amended 11259 

278.1  (J)(2)  and  (kKlXiil) 
amended;  (k)(l)(iv)  redesig- 
nated    as     (k)(l)(v);     new 

(k)(l)(iv)  added 3912 

(b)(5)  redesignated  as  (b)(6); 
(q)  introductory  text 
amended;  new  (b)(5).  (q)(l) 
and  (2)  added..... 3915 

278.6  (a),  (b)(1),  (2)(i),  (e)(l)(i), 
(1)  introductory  text  and  (j) 
amended;  (i)(2)(iii)  revised; 
(1)  and  (m)  redesignated  as 
(n)  and  (o);  new  (1)  and  (m) 
added 3912 

278.9  (1)  added 3913 

278.10  Added 11259 

279.3  (a)(2)  amended 3913 

279.6    (a)  amended 3913 

279.8    (c)  amended 3913 

279.11  (c)  added 3913 

Chapter  III — Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture  (Parts  300—399) 

301.38-3  (a)  and  (b)(3)  amend- 
ed; (c),  (d)  and  (e)  redesig- 
nated as  (d),  (e)  and  (f);  new 
(c)  added 3118 

301.38-6    (a)  amended 3118 

301.64  (a)  and  (b)  amended;  in- 
terim  521 

301.64-1  Paragraph  designa- 
tions removed;  amended;  in- 
terim  521 

301.64-3  (c)  amended;  inter- 
im  522 

(c)  revised;  interim 10974 

301.64-4  Heading  and  introduc- 
tory text  revised;  interim 522 

301.64-10  Introductory  text  re- 
vised; (c)  and  (d)  added;  in- 
terim  522 

318.13-15    Regulations  at  56  PR 

18501  withdrawn 14475 

318.58-15    Regulation  at  56  PR 

18501  withdrawn 14474 

319  Technical  corrections 21332 

319.37-2  (a)  table  amended;  in- 
terim  334 

3 19.56-2    ( h )  amended 10976 
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319.56-2V    Added 22413 

319.56-2U    Added 3120 

321.2  Amended;  interim 334 

321.9    (g)  and  (h)  removed;  (b) 

through   (f)   revised;   inter- 
im  334 

354.3  (a)  amended;  (e)  redesig- 
nated as  (f );  new  (e)  added 769 

(f)(1)  amended;  (g),  (h)  and  (i) 

added 770 

Technical  correction 3089 

354.4  (c)  added 770 

Tectinical  correction 3089 

Regulation    at   56    FR    18501 

withdrawn;  (c)  correctly  des- 
ignated as  (a) 14475 

354.5  Added 771 

Technical  correction 3089 

360    Authority      citation      re- 
vised  8838 

360.200    (a)  amended 8838 

Chapter  IV— Federal  Crap  Insurance 
Corporation,  Department  of  Agri- 
culture (Parts  400—499) 

401    Sunset    review    date    ex- 
tended  2007 

401.111    Amended;  interim 2008 

401.113    Amended;  interim 2008 

401.117    Amended;  interim 2008 

458    Regulation  at  56  PR  30490 

confirmed 173 

Chapter  VII— Agricultural  Stabiliza- 
tion and  Conservation  Service 
(Agricultural  Adjustment),  Depart- 
ment of  Agriculture  (Parts 
700—799) 

718  Authority  citation  re- 
vised  14460 

718.2  Revised:  interim 14460 

718.3  Amended;  interim 14460 

718.10    (c)  amended;  interim 14460 

718.13    Revised;  interim 14460 

718.22  (a)  introductory  text  re- 
vised; interim 14461 

718.40  Heading,  (a),  (b)  and  (c) 
revised;  introductory  text 
added;  interim 14461 

718.42  Heading,  (b),  (c).  (d).  (e) 
introductory  text  and  (f)  re- 
vised; interim 14461 

719.2    Amended;  interim 14461 


Pace 

719.8  (1)  through  (1)  redesig- 
nated as  (j)  through  (m); 
new  (1)  added;  interim 14462 

Chapter  Vlil— Federal  Grain  Inspec- 
tion Service,  Department  of  Agri- 
culture (Ports  800—899) 

800.0    (b)(42)  revised 3273 

800.15  (b)(1)  revised 2439 

800.16  (a)  revised 2439 

800.84    (c)  revised;  interim 11428 

800.160    (a)  revised;  interim 11428 

800.162    (d)  added 2439 

(a)(2)  revised 3273 

801.12    Added 2673 

810  Authority  citation  re- 
vised  3274 

810.101  Revised 3274 

810.102  (d)  amended 3274 

810.104    (b)  amended 3274 

810.107    (b)    introductory    text 

revised 3274 

Chapter  IX— Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Fruits,  Vegetables, 
Nuts),  Department  of  Agriculture 
(Parts  900—999) 

905.306    (a)  Table  I  amended 336 

(a)  Table  I  amended;  interim....  19520 
Regulation    at    56   FR    55981 

confirmed 

907    Marlteting  percentages. 

Limitation  of  handling...l217, 
2829,  2984,  3918,  4699 

915.306  (a)  Introductory  text 
and  (1)  revised;  Interim 

916    Limitation  of  handling 

916.350  Heading  revised;  (a)  in- 
troductory text  republished; 
(a)(3)  through  (8)  redesig- 
nated as  (a)(4)  through  (9); 
new  (a)(3)  added;  interim 20738 

916.356  Heading,  (a)(1),  (1),  (U) 
and  (2)  through  (5)  revised; 
(a)  Introductory  text  repub- 
lished; (a)(l)(iil)  through 
(vl)  removed;  Interim 20738 

917.442  Heading  revised;  (a)  In- 
troductory text  text  repub- 
lished; (a)(3)  through  (9)  re- 
designated as  (a)(4)  through  • 


.1858 
...338 
2436, 
4837, 
5976 


,3716 
3920 
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TITLE  7     Chapter  iX— Con.  Pace 
(10);  new  (a)(3)  added;  inter- 
im  20739 

917.459  Heading,  (a)(1).  (i),  (ii). 
(2).  (3),  (4),  (5)  and  Table  I 
revised;  (a)  introductory 
text  and  (6)  republished; 
(a)(l)(iii)  through  (vi)  re- 
moved; interim 20739 

918    Budget  of  expenses ; 4148 

920.20  Revised 1219 

920.21  Revised 1219 

920.22  Revised 1219 

920.41    (a)  amended 1220 

944.312  (a)(1)  corrected;  inter- 
im  2674 

944.401    Regulation    at    56    FR 

49671  confirmed 4149 

979    Budget  of  expenses 2675 

981  Marketing  percentages 10976 

981.467    (d)  revised 1859,  2985 

982  Marketing  percentages 1074 

989    Budget  of  expenses 1860 

Chapter  X — Agricultural — Marketing 
Service  (Marketing  Agreements 
and  Orders;  Milk),  Department  of 
Agriculture  (Parts  1000—1199) 

1001.40    (c)(l)(iii)    revised;    (d) 

added 174 

1001.43    (f )  added 174 

1001.50    (d)  added 174 

1001.54    Revised 174 

1001.61  (d)  and  (e)  temporarily 
suspended 20958 

1001.62  (c)  and  (d)  temporarily 
suspended 20958 

1004.40    (c)(l)(iii)    revised;    (d) 

added 175 

1004.43    (d)  added 175 

1004.50    Heading     revised;     (g) 

added 175 

1004.53    (a)(2)  revised 175 

1004.60    (k)  added 175 

1004.71    (b)(2)  amended 175 

1007.13  (b)(4)  and  (5)  tempo- 
rarily suspended  through  8- 

31-92 3921 

1032.7    (b)      temporarily      sus- 
pended     in      part       12-91 
,  through  1-92 

1065    Marketing  percentages 4150 

1065.6    Temporarily   suspended 

in  part  through  8-31-92 4152 


Page 

1065.7  (b)(1)  temporarily  sus- 
pended in  part  through  8- 
31-92 4152 

1065.13  (d)(1)  temporarily  sus- 
pended through  8-31-92 4152 

1106.6  Suspended  in  part 3276 

1106.7  (b)(1)      suspended      in 

part 3276 

1106.13    (d)(1)  suspended 3276 

1124.40    (c)(l)(iii)    revised;    (d) 

added 175 

1124.43    (e)  added 175 

1124.50    (c)  revised;  (d)  added 175 

1124.53  Revised 175 

Chapter  XI — Agricultural  Marketing 
Service  (Marketing  Agreements 
and  Orders;  Miscellaneous  Com- 
modities), Department  of  Agricul- 
ture (Parts  1200—1299) 

1211  Added 18799 

1212  Added..„ ..2988 

1212.250—1212.252  (Subpart  C) 

Added;  interim 21592 

1240    Technical  correction 11262 

Chapter  XIV — Commodity  Credit  Cor- 
poration, Department  of  Agricul- 
ture (Port  1400—1499) 

1413.1    (a)  revised;  interim 14462 

1413.3    Amended;  interim 14462 

1413.5  Added;  interim 14462 

1413.6  (a)(4)(v)  removed; 
(a)(4)(vl)  and  (vll)  redesig- 
nated as  (a)(4)(v)  and  (vi); 
(a)(4)  introductory  text,  (i), 
and  new  (a)(4)(vi)  revised; 
interim 14462 

1413.7  (c)     introductory     text 

and  (1)  revised;  interim 14462 

1413.10  (b)  removed;  (c)  and 
(d)  redesignated  as  (b)  and 

(c);  new  (d)  added;  interim 14462 

1413.11  (a)  and  (b)(4)  revised 12409 

(j)  removed;  interim 14463 

1413.50  (a)(1),  (4)  and  (5)  re- 
vised; interim 14463 

1413.54  (a)(1)  revised 3922 

(b),  (c)(1),  (d)  and  (e)  revised 12409 

(a)(2)  revised - 14326 

(a)(3)  revised;  (a)(5)  added 14328 

(c)(3)   redesignated   as   (c)(4); 

(c)(2)  and  new  (c)(4)  revised; 
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new  (cK3)  and  (f)  added;  in- 
terim.  _ * 14463 

(a)(4)  revised 15001 

1413.61  (b)(2)  removed:  (b)(3) 
and  (4)  redesignated  as 
(b)(2)  and  (3);  (a).  (b)(l)(iii). 
(iv),  and  new  (b)(2)  and  (3) 
revised;  interim 14463 

1413.62  (e)  removed;  (f) 
through  (h)  redesignated  as 

(e)  through  (g);  interim 14464 

1413.63  (a)(1),  (c)(1)  and  (4)  re- 
vised; (c)(5)  and  (6)  added; 
interim 14464 

1413.72  (c)  removed;  (d)  redes- 
ignated as  (c)  and  revised; 
interim 14464 

1413.79  (b)(l)(v)  and  (d)  re- 
moved: (b)(l)(iii).  (iv).  (2) 
and  (3)  revised:  interim 14464 

1413.108  (b)(1)  introductory 
text    and    (2)    introductory 

text  revised;  interim 14464 

1413.109  (d)  added 12409 

1413.111    (b)(1)  removed:  (b)(2) 

revised:  interim 14464 

1413.150    (a)(3)        introductory 

text  revised;  interim 14465 

1414.4  Amended;  interim 14465 

1414.6  (a)  revised;  interim 14465 

1421.7  (c)  revised. 12409 

1421.25  (a)(5)(vl)  and  (6)  re- 
vised  4544 

1421.742    Revised 3717 

1425  Authority  citation  re- 
vised  _ 1369 

1425.10    (b)(3)  revised 1369 

1427.5  (a)  introductory  text  re- 
vised  _ 14328 

1427.8  (a),  (b)  and  (c)  redesig- 
nated as  (b),  (c)  and  (d):  new 
(a)  added:  new  (c)  introduc- 
tory text  revised 14328 

1427.50  (a)  revised 14328 

1427.51  (f )  revised 14328 

1427.56    Revised 14329 

1427.100  (a)  and  (b)  revised 14329 

1427.101  (f )  revised 14329 

1427.103  (b)(3)  and  (c)(4)  re- 
vised  14329 

1427.106  Revised 14329 

1427.107  (b)  through  (e)  redes- 
ignated as  (c)  through  (f): 
new  (b)  added:  new  (f)  re- 
vised  14329 


P««e 

1435.6  (e)(1)  introductory  text 
revised:  interim 12410 

1435.7  (c)  revised;  interim 12410 

1435.9    (c)  revised:  interim 12411 

1435.12    (d)  revised:  interim 12411 

1477  Revised 10963 

1478  Revised 10968 

Chapter  XV— Foreign  Agricultural 
Sarvice,  Dapartment  of  Agriculture 
(Parts  1500—1599) 


1530.205 

1530.206 

ed 


Corrected. 

(b)  correctly  designat- 


175 


.175 


Chapter  XVil— Rural  Electrification 
Administration,  Department  of  Ag- 
riculture (Parts  1700—1799) 

1700  Authority  citation  re- 
vised  6285 

1700.1—1700.9  (Subpart  A)  Re- 
vised  6285 

1700.24  Revised 6290 

1700.25  Revised 6290 

1710    Added 1053 

1710.2    (a)  corrected. 4513 

1710.6    (a)     Introductory     text 

and  (5)  corrected 4513 

1710.101  (c)  corrected 4513 

1710.102  Added 2832 

Technical  correction. 5931 

1710.104  (b)(2)  corrected. 4513 

1710.105  (c)  corrected 4513 

1710.112  (b)(3)  and  (8)  correct- 
ed  4513 

1710.114    (b)(1)  corrected 4513 

1710.204    (a)  corrected 4513 

1710.250  (e)  corrected 4513 

1710.251  (b)  and  (c)  introducto- 
ry text  corrected 4513 

Chapter  XVIII— Farmers  Home  Ad- 
ministration, Department  of  Agri- 
culture (Ports  1800—2099) 

1807  Removal  at  56  FR  67471 
effective  date  delayed  to  3- 
31-92 3276 

1822.270  Regulation  at  56  FR 
67472  effective  date  delayed 
to  3-31-92 3276 
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TITLE  7     Chppter  XVIII— Con.        Page 

1822.277  Regulation  at  56  PR 
67472  effective  date  delayed 

to  3-31-92 3276 

1822.278  Regiilation  at  56  FR 
67472  effective  date  delayed 

to  3-31-92 3276 

1823.401—1823.418  (Subpart  N) 
Regulation  at  56  FR  67472 
effective  date  delayed  to  3- 

31-92 3276 

1823.414  Regulation  at  56  FR 
67472  effective  date  delayed 

to  3-31-92 3276 

1866    Removed 774 

1890t  Removal  at  56  FR  67472 
effective  date  delayed  to  3- 

31-92 3276 

1900  Authority  citation  re- 
vised  19523 

1900.52  (b)  revised:  interim 19523 

1900.53  (c)  redesignated  as  (d); 
(b)  revised:  new  (c)  added; 
interim 18622 

1900.55  (a)(17)  and  (18)  added: 

(b)  amended 18623 

1900.56  (a)(2)  revised 18623 

1900.57  (m)(3)  removed:  (m)(4) 
redesignated  as  (m)(3):  (n) 
added:  interim 18623 

(n)  added;  Interim 19523 

1900.59    (d)  added;  interim 18623 

1901.204    (a)(23)  added 11559 

1910    Authority     citation     re- 
vised ..  .  .  19523 
1910.01— iHb.sbisubpart^^^  ^^^^^ 

Exhibit  B  revised:  interim 19524 

1910.4    (b)(20),     (g)     and     (k) 

amended:  interim...^ 19523 

1910.6  (e)  through  (1)  redesig- 
nated as  (f)  through  (J);  new 
(e)  added:  (b)(2),  new  (f).  (g) 
introductory  text  and  (2) 
amended:  interim 19523 

1910.7  (a)  amended;  interim: 
interim 19523 

1910.50    Revised;  interim 19523 

1924  Authority  citation  re- 
vised  12992 

1924.57  (d)(1)  revised;  inter- 
im  12992 

1924.59  Revised:  interim 18623 

1924.60  Revised;  interim 18625 

1927    Regulation     at     56     FR 

67472  effective  date  delayed 

to  3-31-92 3276 
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1940.590    (g)  added 11559 

1940.551—1940.600   (Subpart  L) 

Exhibit  C  revised 3924 

1940.951—1940.1000  (Subpart  T) 

Added 11559 

1940.1000    OMB  number 11567 

1941.18  (b)(2)  amended 18676 

1941.19  (b)  removed;  introduc- 
tory text  and  (a)  redesignat- 
ed as  (a)  and  (b);  new  (b)(1) 
through  (4)  redesignated  as 
(b)(3)  through  (6);  (b)  Intro- 
ductory text,  (1)  and  (2) 
added:  new  (a)  and  (b)(4)  re- 
vised; (f)(1),  (2)  and  (g) 
amended 18876 

1941.25    (a)(1)  and  (2)  revised; 

(a)(3)  added 18676 

1941.33    (b)(2)(ll)  amended 18677 

1941.1—1941.50  (Subpart  A) 
Exhibit  A  regulation  at  56 
FR  67480  effective  date  de- 
layed to  3-31-92 3276 

1941.84  Regulation  at  56  FR 
67480  effective  date  delayed 
to  3-31-92 3276 

1942.1  (d)  revised 21193 

1942.2  (a)(1)  and  (2)(U)  re- 
vised  21194 

1942.17  (s)  removed;  (b)(2),  (3) 
and  (4)  redesignated  as 
(b)(3),  (4)  and  (5);  new  (b)(2) 
and  (d)(2)(lx)  added;  (a),  (b) 
introductory  text,  (1), 
( d )( 1 )( 1 )  introductory  text, 
(e)  Introductory  text.  (3)(li) 
and  (f)(2)  Introductory  text 
(g)(2)(i)(D)  introductory 
text,  (3)(1)(E)  introductory 
text,  (h)  introductory  text 
and  (p)(6)(i)  introductory 
text  revised 21194 

1942.112    (a)(1)        Introductory 

text  revised 21195 

1942.351—1942.400  (Subpart  H) 

Sections  revised 21195 

1942.351—1942.400  (Subpart  H) 

Exhibit  D  removed 21198 

1942.454    Amended 4358 

1942.457    Revised 4358 

1942.463  (b)(1)  revised 4358 

1942.464  (b)  revised 4358 

1942.475    Revised 4358 

1942.500    Revised 4358 

1942.521    (f )  amended 21199 
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1943.4    Amended:  interim 19524 

1943.13  (a)(1)  removed;  (a)(2) 
through  (6)  redesignated  as 
(a)(1)  through  (5);  new 
(a)(2),  (3)  and  (b)(6)  intro- 
ductory text  revised;  inter- 
im  19524 

1943.16    (c)(1)  introductory  text 

revised 18677 

1943.18  (b)   introductory   text, 

(1)  and  (3)  amended 18677 

1943.19  Regulation  at  56  PR 
67481  effective  date  delayed 

to  3-31-92 3276 

Introductory  text  ^  added;  (d) 
and  (f)  removed;  (e),  (g)  and 
(h)  redesignated  as  (d),  (e) 
and  (f);  (a),  (b)  and  (c)  re- 
vised; new  (f )  amended 18677 

1943.24  (g)  removed;  (h) 
through  (1)  redesignated  as 
(g)  through  (k) 18678 

1943.32  Regulation  at  56  PR 
67481  effective  date  delayed 

to  3-31-92 3276 

(a)  amended 18678 

1943.33  (b)(2)(li)  amended 18678 

1943.38    (a)  amended 18678 

1943.34  Regulation  at  56  PR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.35  Regulation  at  56  PR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.38  Regiilation  at  56  PR 
67481  effective  date  delayed 

to  3-31-92 3276 

(a)  amended^ 18678 

1943.1—1943.50  (Subpart  A) 
Exhibit  A  regulation  at  56 
PR  67481  effective  date  de- 
layed to  3-31-92 3276 

Exhibit  B  revised;  interim 19524 

1943.66    (h)(1)         introductory 

text  revised. 18678 

1943.68  (c)  amended 18678 

1943.69  Regiilation  at  56  PR 
67481  effective  date  delayed 

to  3-31-92 3276 

Introductory  text  added;  (d) 
removed;  (e)  through  (h)  re- 
designated as  (d)  through 
(g);  (a),  (b),  (c)  and  (d)  intro- 
ductory text  revised 18678 

1943.69    (d)(3)(vi)        and        (g) 

amended 18679 
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1943.73    (a)    introductory    text 

amended 18679 

1943.83  (b)(2)(ii)  amended 18679 

1943.84  Regulation   at   56   PR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.85  Regulation   at   56   PR 
67481  effective  date  delayed 

to  3-31-92 3276 

1943.88    Regulation   at   56   PR 
67481  effective  date  delayed 

to  3-31-92 3276 

(a)  and  (c)  amended 18679 

1944.18    Regulation    at    56   PR 
67481  effective  date  delayed 

to  3-31-92 3276 

1944.24    Regulation    at    56    PR 

67481  effective  date  delayed 

to  3-31-92 3276 

1944.30  Regulation   at   56   PR 

67482  effective  date  delayed 

to  3-31-92 3276 

1944.31  Regulation   at   56   PR 

67483  effective  date  delayed, 

to  3-31-92 3276 

1944.32  Regulation  at  56  PR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.33  Regulation  at  56  PR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.37  Regulation  at  56  PR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.38  Regulation   at   56   PR 

67482  effective  date  delayed 

to  3-31-92 3276 

1944.46    Regulation   at   56   PR 

67483  effective  date  delayed 

to  3-31-92 3276 

1944.1—1944.50  (Subpart  A) 
Exhibits  E  through  E-2  reg- 
ulation at  56  PR  67482  effec- 
tive date  delayed  to  3-31- 
92 3276 

1944.168  Regulation  at  56  PR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.169  Regulation  at  56  PR 
67482  effective  date  delayed 

to  3-31-92 ,. 3276 
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1944.175  Regiilation  at  56  PR 
67482  effective  date  delayed 

to  3-31-92 3276 

1944.176  Regulation  at  56  FR 

67482  effective  date  delayed 

to  3-31-92 3276 

1944.236    Regulation  at  56  FR 

67483  effective  date  delayed 

to  3-31-92 3276 

1944.463  Regulation  at  56  FR 
67483  effective  date  delayed 
to  3-31-92 3276 

1944.469  Regulation  at  56  FR 
67483  effective  date  delayed 
to  3-31-92 3276 

1945.129  Regulation  at  56  FR 
67483  effective  date  delayed 
to  3-31-92 3276 

1945.156    (b)(3)  removed 18679 

1945.169  Introductory  text  and 
(e)  through  (i)  removed;  (b), 
(c).  (d),  and  (J)  through  (r) 
redesignated  as  (c),  (d),  (e) 
and  (f)  through  (n);  head- 
ing, new  (d)(1)  and  (3)  re- 
vised; (b)  added 18679 

(f)(3).    (4)    introductory   text 
and  (j)(3)  amended 18680 

1945.175  (c)(4)  and  (6)  re- 
moved; (c)(5)  redesignated 
as  (c)(4);  (c)(3)  amended; 
(c)(1)  introductory  text 
amended 18680 

1945.183    (d)(1)  revised 18680 

1945.189  Regulation  at  56  FR 
67483  effective  date  delayed 
to  3-31-92 3276 

1951  Authority  citation  re- 
vised  18680 

1951.10  (a)(5)  removed;  (a)(6) 
and  (7)  redesignated  as 
(a)(5)  and  (6) 18680 

1951.151—1951.155   (Subchapter 

D)    Added 774 

1951.201    Revised 11568 

1951.220    (a)  amended 775 

(e)(l)(ii)  amended 21199 

1951.224    (a)(l)(i),   (ii)  and  (d) 

amended 21199 

1951.232    Introductory         text 

amended 21199 

1951.501-1951.550  (Subpart  K) 

Exhibit  B  corrected 1313 

1951.901-1951.950   (Subpart  S) 

Sections  revised;  interim 18626 
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1951.911  Reg\ilation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1951.901—1951.950  (Subpart  S) 
Appendix  A  amended;  inter- 
im  18650 

Exhibit  A   amended;   inter- 
im  18650 

Exhibits  B  and  C-1  amend- 
ed; interim 18658 

Exhibit  E  amended;  inter- 
im  18659 

Exhibit  F  amended;  inter- 
im   18660 

Exhibit  G  amended;  inter- 
im  18661 

Exhibits  H  and  I  amended; 

interim 18662 

Exhibit  J-1  amended;  inter- 
im  18664 

Exhibit  L  amended;   inter- 
im  18669 

Exhibits  N  and  O  amended; 
interim 18670 

1955.3  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1955.10  (d)(3)  and  (f)(1)  intro- 
ductory text  revised 1372 

1955.15    (d)(2)(iv)(C)    and    (D) 

revised;  interim 18671 

1955.50    Revised 1372 

1955.53    Amended;         interim...l9525. 

19528 

1955.63    (a)  revised;  Interim 19528 

1955.66    (p)      removed;      (c)(2) 

amended;  interim 19525 

1955.103  Regulation  at  56  FR 
67484  effective  date  delayed 

to  3-31-92 3276 

Amended;  interim 19525.  19528 

1955.105  (c)(5)  and  (d)  amend- 
ed; interim 19528 

1955.106  (b)  revised 19525 

1955.107  (e)  revised;  (f)  added; 
interim 19525 

Introductory  text  revised;  in- 
terim  19528 

1955.108  Introductory  text  and 
(c)  revised;  (d)  amended;  in- 
terim  19528 

1962.6    (c)(2)(i)  amended 20741 

1962.17  (c)(5)  revised:  (c)(6)  re- 
moved  18680 
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1962.30  (b)(1)  removed;  (b)(2) 
through  (9)  redesignated  as 
(b)(1)  through  (8);  (a),  new 
(b)(1).  (4).  (5)  and  (6)  re- 
vised  18680 

1964.12  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.11  (c)(1)  introductory  text 
amended 20741 

1965.12  Introductory  text, 
(e)(2)  and  (f)  amended; 
(a)(6)  and  (7)  removed; 
(a)(8)  and  (9)  redesignated 
as  (a)(6)  and  (7);  heading, 
(a)  introductory  text,  (b) 
and  (g)  revised;  (a)(8) 
through  (13)  added 18680 

1965.13  (a)  amended 775 

1965.25  Heading  and  (a)  re- 
vised  18681 

1965.27  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.31  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.65  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.77  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.79  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1965.90    (c)  amended 776 

1965.126  Regulation  at  56  FR 
67484  effective  date  delayed 
to  3-31-92 3276 

1980  Authority  citation  re- 
vised  4337 

1980.13    (b)    introductory    text 

revised 6067 

1980.47  Heading  and  introduc- 
tory text  revised;  (d)  added 6068 

1980.83    (b)  table  amended 6068 

1980.108  (a)(l)(iii)  and  (iv)  re- 
vised  18681 

1980.113    (d)(8)(ii)(D)     revised; 

interim 12992 

1980.311    Revised 1638 

1980.453  Amended 4359 

1980.454  (e)  and  undesignated 
text  amended;  (a)  and  (c)  re- 
vised  4359 
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1980.813    (a)  introductory  text 

revised 21199 

1980.901—1980.1000  (Subpart  J) 

Added;  interim 4337 

Title  7 — Proposed  Rules:      ' 

1—26  (Subtitle  A)    6483 

27-209  (Ch.  I)    6483 

28  14492.  21358 

29  14669 

68  2482 

110  20380 

210—299  (Ch.  H)  6483 

246  « 9505 

273  3961.  4793 

300-399  (Ch.  Ill)  6483 

302 15033 

319  217.  846.  3089,  3963 

354  14492 

400—499  (Ch.  IV)  6483 

400  2232 

401  1116 

500-599  (Ch.  V)  6483 

600-699  (Ch.  VI)  6483 

700-799  (Ch.  VII)  6483 

703 4378 

729  A 1879 

800—899  (Ch.  VIII)  6483 

900-999  (Ch.  IX)  6483 

925  219,  2690 

932 1663 

959  4164 

981  3032 

998  3965 

1000-1199  (Ch.  X)  6483 

1001  15,  383,  11276,  20790 

1002  383,  11276,  20790 

1004  15.  383,  20790 

1005  383,  20790 

1006  383,  20790 

1007  220,  383,  20790 

1011  383,  20790 

1012 383,  20790 

1013  383,  20790 

1030  383,  20790 

1032  383,  20790 

1033  383,  20790 

1036  383,  20790 

1040  383,  20790 

1044  383,  20790 

1046  383,  20790 

1049  383,  20790 

1050  383,  20790 

1064  383.  20790 
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1065  383.  1664,1665,  20790 

1068  383,  20790 

1075  383,  20790 

1076  383.  20790 

1079 383.  20790 

1093 383,  19554.  20790 

1094  383.  20790 

1096 383.  20209.  20790 

1097  383,  20790 

1098  383,  20210,  20790 

1099  383.  2691,  20790 

1106  221,  383.  20790 

1108  383.  20790 

1124  15,  383,  20790 

1126  383,  20790 

1131  383,  20790 

1134  383,  20790 

1135  383,  20790 

1137  383,  20790 

i;38  383.  20790 

1139  383.  20790 

1200—1299  (Ch.  XI)  6483 

1205  ^ 3089 

1209    .<, 1666.  3360 

1210    3727 

Ch.  XII    6483 

Ch.  XIII    6483 

1400—1499  (Ch.  XrV)    6483 

1413    11588 

1427    20211 

1446    1879 

1500-1599  (Ch.  XV)    6483 

1600—1699  (Ch.  XVI)    6483 

1700-1799  (Ch.  XVII)    6483 

1703    21900 

1800—2099  (Ch.  XVIII)    6483 

1944    1678,  17858 

1980 17858 

Ch.  XIX    6483 

2100—2199  (Ch.  XXI)    6483 

2200—2299  (Ch.  XXII)    6483 

2300—2399  (Ch.  XXIII)    6483 

302 15033 

2400—2499  (Ch.  XXIV)    6483 

2500—2599  (Ch.  XXV)    6483 

2600-2699  (Ch.  XXVI)    6483 

2700—2799  (Ch.  XXVII)    6483 

2800—2899  (Ch.  XXVIII)    6483 

2900-2999  (Ch.  XXIX)    6483 

3300—3099  (Ch.  XXX)    6483 

3100-3199  (Ch.  XXXI)    6483 

3200-3299  (Ch.  XXXII)    6483 

3300-3399  (Ch.  XXXIII)    6483 

3400-3499  (Ch.  XXXIV)    6483 

3600—3699  (Ch.  XXXVI)    6483 
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3700—3799  (Ch.  XXXVII)    6483 

3800-3899  (Ch.  XXXVIII)    6483 

3900—3999  (Ch.  XXXIX)    6483 

4000—4099  (Ch.  XL)    6483 

4100  (Ch.  XLI)    6483 

TITLE  8— ALIENS  AND 
NATIONALITY 

Chapter  I — Immigration  and  Natural- 
ization Service,  Department  of  Jus- 
tice (Ports  1—499) 

3    Authority  citation  revised 11570 

3.1    (d)(l-a)  revised 11570 

3.12  Revised 11571 

3.13  Revised .:: 11571 

3.14  Revised 11571 

3.15  Redesignated  as  3.16;  new 

3.15  added 11571 

3.16  Redesignated  as  3.17;  new 

3.16  redesignated       from 

3.15 11551 

3.17  Redesignated  as  3.18;  new 

3.17  redesignated  from  3.16 

and  revised 11571 

3.18  Redesignated  as  3.19;  new 

3.18  redesignated       from 

3.17 11571 

3.19  Redesignated  as  3.20;  new 

3.19  redesignated  from  3.18 

and  revised 11571 

3.20  Redesignated  as  3.21;  new 

3.20  redesignated       from 

3.19 11571 

3.20  Revised 11572 

3.21  Redesignated  as  3.22;  new 

3.21  redesignated       from 

3.20 11571 

Revised 11572 

3.22  Redesignated  as  3.23;  new 

3.22  redesignated       from  ' 
3.21 11571 

3.23  Redesignated  as  3.24;  new 

3.23  redesignated       from 

3.22 11571 

3.24  Redesignated  as  3.25;  new 

3.24  redesignated       from 

3.23 11571 

3.25  Redesignated  as  3.27;  new 

3.25  redesignated       from 

3.24 11571 

3.26  Redesignated  as  3.28 11571 

Added 11572 
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3.27  Redesignated  as  3.29:  new 

3.27  redesignated       from 

3.25 11571 

(c)  amended 11572 

3.28  Redesignated  as  3.30;  new 

3.28  redesignated       from 

3.26 11571 

3.29  Redesignated  as  3.31;  new 

3.29  redesignated       from 

3.27 11571 

3.30  Redesignated  as  3.32;  new 

3.30  •  redesignated       from 

3.28 11571 

3.31  Redesignated  as  3.33;  new 

3.31  redesignated       from 

3.29 11571 

Revised 11572 

3.32  Redesignated  as  3.34;  new 

3.32  redesignated       from 

3.30 11571 

(a)  amended 11572 

3.33  Redesignated  as  3.35;  new 

3.33  redesignated       from 

3.31 11571 

Revised 11572 

3.34  Redesignated  as  3.36;  new 

3.34  redesignated       from 

3.32 11571 

3.35  Redesignated  as  3.37;  new 

3.35  redesignated       from 

3.33 ~ 11571 

3.36  Redesignated  as  3.38;  new 

3.36  redesignated       from 

3.34 11571 

3.37  Redesignated  as  3.39;  new 

3.37  redesignated       from 

3.35 11571 

Revised „ 11573 

3.38  Redesignated  as  3.40;  new 

3.38  redesignated       from 

3.36 11571 

3.39  Redesignated  from  3.17 11671 

Amended 11573 

3.40  Redesignated  from  3.38 11571 

103    Authority      citation      re- 
vised  5227.11573 

103.3    (a)(l)(v)  added 11573 

103.7  Regulation     at     56     FR 
31060  confirmed 3926 

(b)(1)  revised 5227 

(b)(1)  amended 6182 

(b)(1)  amended;  interim.'. 6460 

(a)  amended 11573 

204.6    (a)  and  (h)(3)  corrected 1860 

204.8  Regulation     at     56     PR 
23210    confirmed;    (a),    (b). 
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(e)(1)  and  (g)(3)  amended; 
(d)(1)  revised;  (d)(2)  redesig- 
nated as  (d)(3);  new  (d)(2) 

added 14792 

(e)(1)  and  (g)(3)  amended 14793 

214.2  (h)(4)(v)(E)  and  (6)(vl) 
Introductory  text  correct- 
ed  749 

(d)  added;  interim 6184 

Regulation    at    57    FR    6184 

comment  time  extended 10978 

(h)(l)(li)(B)(i).  (4)(i)(B)(i) 
through  (6).  (iii)(B)(i), 
(vi)(A)(2),  (ix)  and 
(9)(iil)(B)(J)  revised;  inter- 
im  12178 

(h)(l)(i),  (ll)(B)(3),  (4)  head- 
ing, (i)(A)(3),  (C).  (ID. 
(vii)(A).  (B),  (C). 

(9)(iii)(B)(3).  (13)(iii)(A)  and 
(15)(ll)(B)(J)  revised; 

(h)(l)(ll)(B)(4).  (4)(i)(A)(4). 
(D).  (vii)(D).  (vlll)  and 
(9)(lll)(B)(4)  removed: 

(h)(4)(ix)     redesignated     as 

(h)(4)(viii) 12181 

(o)(4)  through  (15)  redesignat- 
ed as  (o)(5)  through  (16); 
(o)(l).  (2)(ll)(C).  (3)(1).  (ID. 
(111).  (Iv)  Introductory  text, 
new  (o)(5),  (6)(il)  and  (Iv). 
(7)(lll)  revised:  (o)(3)(v).  (4) 

and  (17)  added 12182 

(p)(5)  through  (15)  redesig- 
nated as  (p)(7)  through  (17); 
(p)(4)  redesignated  as  (p)(5): 
(o)(2)(i).  (7)(ii)(A).  (B).  (C). 
(lv)(12)  and  (13)(1D  amend- 
ed; (p)(l).  (2)(i).  (ii)(C).  (P). 
(3),  (5).  (i)(A).  new  (p)(7), 
(8)(ill).  and  (14)(Ui)  revised; 
(p)(2)(il)(H).  (4).  (6)  and  (18) 

added 12186 

(p)(5)(iD(D).      (8)(li)(A).      (B) 

and  (C)  amended 12190 

242    Authority      citation      re- 
vised  6461.11573 

242.2    (d)  revised:  (h)  added 11573 

242.6    Added:  Interim 6461 

242.8    (a)  amended 11574 

245a    Authority      citation     re- 
vised  3926 

245a.  1    Regxilation    at    56    PR 

31061  confirmed 3926 
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TITLE  8     Chapter  I— Con.  Pa«e 

245a.2    Regiilation    at    56    FR 

31061  confirmed 3926 

245a.3  Regulation  at  56  FR 
31061  confirmed;  (e)  amend- 
ed  3926 

251  Authority  citation  re- 
vised  6185 

251.1  (a)  and  (d)  added;  inter- 
im  6185 

RegiQation    at    57    FR    6185 
comment  time  extended 10978 

258    Added;  interim 6185 

Regulation    at    57    FR    6185 
comment  time  extended 10978 

264  Authority  citation  re- 
vised  6462 

264.1    (a)  amended;  interim 6462 

(a)  corrected 14627 

274a  Authority  citation  re- 
vised  6462 

274a.l2  (a)  introductory  text 
and     (12)     revised;     (a)(13) 

added;  interim 6462 

Corrected 14627 

274a.l3    (a)  amended;  interim 6462 

(a)  corrected 14627 

292  Authority  citation  re- 
vised  11574 

292.3  Heading,  (a)  introductory 
text  and  (b)  revised;  (a)(15) 
added 1 1574 

299.1    Amended 6183.  6462 

Corrected 14627 

299.5    Table  amended;   interim 

(OMB  numbers) 6183,  6462 

Tif  le  S^Proposed  Rules: 

0-199  (Ch.  I),   10743 

103    1404,  2057 

208    1404 

209 1404 

274a    1404 

TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I — Animal  and  Plant  Health 
Inspection  Service,  Department  of 
Agriculture  (Parts  1—199) 

75    Technical  correction 5210 

75.1  Heading  and  text  amend- 
ed  2440 

75.2  Heading  and  text  amend- 
ed  2440 


Page 

75.4  (a),  footnote  1,  (c)(1),  foot- 
note 2,  (2),  footnote  3,  (d)  in- 
troductory text,  (2),  (3)  and 

( 4 )  amended 2440 

75.5  Amended 2440 

77.1    Amended;  interim 20194 

78.41  (b)  and  (c)  amended;  in- 
terim  3719,  15220 

78.43    Regulation     at     56     FR 

46109  confirmed 3926 

82.30    Amended;  interim 778 

82.32  (b)(2)  and  (e)  revised;  in- 
terim  779 

91.14    (a)(13)(vi)  heading 

amended;    (a)(13)(vi)(A)   re- 
designated as  (a)(13)(vi)(B); 

new  (a)(13)(vi)(A)  added 10979 

(a)(8)  through  (15)  redesignat- 
ed as  (a)(9)  through  (16); 
new  (a)(8)  added - 15002 

92.103    (a)(4)  added;  footnote  7 

revised 21725 

92.105  (c)(1)  and  (2)  revised 21726 

92.106  (b)(1)  amended 21726 

92.220    (b)  revised 12190 

92.301    (c)(2)(vii)(B)(6), 

(viii)(G)  and  (H)  corrected 5931 

92.403    (c)  revised;  (e)  amended; 

interim 2010 

92.427    (b)(2)  introductory  text 

revised;  interim 2010 

94.1    (a)(2)  amended 15004 

94.11    (a)  amended 15004 

105  Authority  citation  correct- 
ed  5210 

130  (Subchapter  F)    Added 771 

Technical  correction 3089 

145—147  (Subchapter  F)  Re- 
designated as  subchapter 
G 771 

151  (Subchapter  G)  Redesig- 
nated as  subchapter  H 771 

156  (Subchapter  H)  Redesig- 
nated as  subchapter  1 771 

160—162  (Subchapter  I)  Redes- 
ignated as  subpart  J 771 

165  (Subchapter  J)  Redesig- 
nated as  subchapter  K 771 

166—167  (Subchapter  K)  Re- 
designated as  subchapter 
L. 771 
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Chapter  III— Feed  Safety  and  Intpec- 
tien  Service,  Meat  and  Poultry  In- 
spection, Department  of  Agricul- 
ture (Part*  300—399) 

(b)  amended;  interim 18080 

Revised 18388 

Revised 18388 

Revised....^ 18388 


327.2 
391.2 
391.3 
391.4 


Title  9 — Proposed  Rules: 


1-199  (Ch.  I)  ....- 6483 

3 - 12214,  12218 

5 „ 12222 

11 ., „ 12222 

16 « 12222 

91  19555 

92  3144.  3145.  5294.  21754 

94  3729.  22669 

200-299  (Ch.  II)  6483 

300-399  (Ch.  Ill) 6483 

303  21858 

317  2692,  5956.  10298.  10300,  14499 

318  3732 

319  - 3732 

320  2692,  5956.  10298.  14499 

327 - 13053 

381  ...2692,  5956.  10298.  10300.  14499. 

19460.  21858 

391  J. 2483 

545 1. 12226 

563 - 12223 

TITLE  10— ENERGY 

Chapter  I — Nuclear  Regulatory 
Committion  (Part*  0 — 199) 

1.3    (a)  amended 1639 

1.11    (c)  and  (d)  revised 1639 

1.27  Added 1639 

1.28  Added 1639 

1.29  Revised 1639 

1.31    (b)  amended 1639 

1.41  Redesignated  as  1.42;  new 

1.41  added 1639 

1.42—1.47    Undesignated  center 

heading  added 1640 

1.42  Redesignated  as  1.41 1639 

2    Authority     citation     revised...5797, 

18390 

2.104    (b)(2)  revised 18390 

2.202    (c)  revised. 20198 

2.702    Revised 4153 

2.1201    Revised 4153 


2    Appendix  C  revised 5797 

Appendix  C  corrected 8519 

11.15  (c)(3)  redesignated  as 
(c)(5):  (c)(1)  introductory 
text.  (2)  and  new  (5)  revised: 

new  (c)(3)  and  (4)  added 2442 

15.29    Revised 4153 

25.8    (c)  revised 3720 

25.17    (e)  revised 3720 

25.19  Revised 3720 

25.21    (a)  revised;  (c)  added 3720 

25.23    Revised 3721 

25.25    Revised. 3721 

25.27    (a)  revised 3721 

25.31    (d)  added 3721 

25    Appendix  A  revised 3721 

40    Authority  cltetion  revised 18390 

40.4  Amended 18390 

40.5  (b)(l)(vi)  added 18390 

40.31  (k)  and  (1)  added 18390 

40.32  (e)  revised:  (g)  added 18390 

40.33  Added 18391 

40.41    (g)  added 18391 

40.65  (a)  introductory  text  re- 
vised  18391 

50  Policy  statement 6262 

50.2    Amended ".-  18391 

50.33a    (e)  revised 18391 

51  Authority  citation  revised 18391 

51.14    (a)  amended 18391 

51.20  (b)(10)  added 18392 

51.60    (b)(l)(vli)  added 18392 

51.97    (c)  added 18393 

54.29    (c)  corrected 4912 

54.33    (d)  correctly  designated; 

(d)  and  (e)  corrected 4912 

70    Authority  citation  revised. 18393 

70.4  Amended 18392 

70.5  (b)(  1 )( vll)  revised 18392 

70.8    (b)  revised 18392 

70.21  (a)(1)  revised:  (b)  added 18392 

70.22  (n)  added 18393 

70.23  (a)(7)  and  (11)  revised: 
(a)(12)  added 18392 

70.23a    Added 18393 

70.25    (a)  revised 18393 

70.31  (e)  added 18393 

70.32  (k)  added 18393 

70.59  (a)  introductory  text  re- 
vised  18393 

73.57    (d)(2)  revised 7645 

75    Authority  citation  revised 18393 

75.4    (k)(6)  added 18393 

110  Authority  citation  re- 
vised  , 18393 
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TITLE  10  Chapter  I — Con.  Page 

110.2    Amended 18393 

110.9a    (e)  added 18393 

140  Authority  citation  re- 
vised  18394 

140.1  Revised 18394 

140.2  (a)(4)  added 18394 

140.3  (m)  added 18394 

140.9a    (b)  revised 18394 

140.13b    Added 18394 

150  Authority  citation  re- 
vised  18394 

150.3    (h)  revised;  (m)  added 18394 

170  Technical  correction 19458 

170.3    Amended 18394 

170.12    (b)(2),      (c)(2),      (d)(2). 

(e)(1).  (f)  and  (i)  revised 13630 

170.21    Table  amended 18395 

170.31    Table  amended 18395 

171  Authority  citation  re- 
vised  13631 

Technical  correction 19458 

171.16  (c)  introductory  text  re- 
vised  13631 

Chapter  II — Department  of  Energy 
(Part*  200—699) 

600.2  (c),  (d).  (e)  and  (f)  redes- 
ignated as  (d).  (e),  (f)  and 
(g);  new  (c)  added 3 

600.7  (b)(2)(l)(G)  redesignated 
as  (b)(2)(l)(H);  new 
(b)(2)(i)(G)  added 3 

600.12    (c)  added 3 

600.14    (c)  and  (e)(l)(ii)  revised; 

(f )  amended 3 

600.16    Heading    and    (a)(3)(ii) 

revised;  (i)  amended 4 

600.31    (d)(1)      revised;      (f)(3) 

amended;  (f)(4)  added 4 

600.103    (b)(6)  and  (h)  revised; 

(f)(1)  amended 4 

600.109    (a)  revised 4 

600.112  (a)  through  (d)  revised; 
(e)  through  (h)  redesignated 
as  (f)  through  (i);  new  (e) 
added 4 

600.113  (b)  revised;  (e)(1) 
amended 5 

600.119  (c)(1)  and  (d)(2)  re- 
vised  5 

600. 120  ( c )( 1 )  introductory  text 
revised 5 

600.125    Added 5 

600.420  (a)  amended 5 

600.421  (i)  revised 5 


I  Page 

600.424    (b)(7)(ii)  amended 5 

600.436    (g)(2)(i)  amended ,...5 

Chapter  III — Department  of  Energy 
(Partf  700—799) 

708    Added ^ 7541 

Chapter    X — Department    of    Energy 
(General  Provisions)  (Parts 

1000—1099) 

1021    Revised 15144 

Title  10 — Proposed  Rules: 


0-199  (Ch.  I) 


...4166,  6299,  7327,  7893, 
9985.  20656 
11  „ 222 

19  222.  21216 

20  222.  11920.  14500.  21216 

2 1 222 

25 222 

26  222,  18415 

30 222,  6077,  21218 

31  : 222 

32 222 

33  .^. 222 

34  ,. 222,  20430 

35 222,  8282,  10143,  21043,  21218 

39  222 

40  222,  6077,  21218 

50  ...222,  537,  2059,  14514,  15034, 

21218 

51  21218 

52  222.  537 

53  222 

54  222 

55  222 

60  _. 222 

61  222,  8093,  14500 

70  222,  6077,  18415.  21218 

71  222 

72  222,  21218 

73 222,  18415,  22670 

74  222 

75  ~ 222 

95  222 

100  .-..4168,  11691 

110  222,  17859 

140  222,  2059 

150  222 

170  847,  4744,  18095,  20211,  22021 

171  847,  4744,  18095.  20211,  22021 

200-699  (Ch.  II)  7327 

440  ~ 2060 


MAY  1992 


CHANGES  JANUARY  2,  1992  THROUGH  MAY  29,  1992 


29 


455  i! 432 

700-999  (Ch.  Ill)  7327 

820  4. 855.  1519,  20796 

830  1 855 

835  855 

1000-1099  (Ch.  X) 7327 

1024  3364 

TITLE  11— FEDERAL  ELECTIONS 

Chapter  I — Federal  Election 
Commission  (Ports  1—9099) 

100.7  Technical  correction 2638 

Regulation  at  56  FR  67123  eff. 

4-2-92 11263 

100.8  Technical  correction 2638 

Regulation  at  56  FR  67123  eff. 

4-2-92 11263 

104.3    Technical  correction 2638 

Regulation  at  56  FR  67124  eff. 

4-2-92 11263 

100.7    (b)(19)  removed 1640 

106.5  (dXlKil)  amended;  (f) 
and  (g)(2)(ii)(B)  revised  (ef- 
fective date  pending) 8993 

(f)  introductory  text  and  (1) 
corrected 11137 

106.6  (d)  and  (e)(2)(ii)(B)  re- 
vised (effective  date  pend- 
ing)  8993 

110  Authority  citation  re- 
vised  ~ 1640 

110.12    Removed 1640 

114.1    (a)(2)(iv)  removed 1640 

9034.1  Regulations  at  56  PR 
34132    and    56570    effective 

date  corrected  to  11-7-91 6665 

9034.5  Regulations  at  56  FR 
34132  and  56570  effective 
date  corrected  to  11-7-91 6665 

9036.2  Regulations   at    56   FR 

34132  and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.4  Regulations    at    56   FR 

34133  and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.5  RegiQations   at   56   FR 

34134  and    56570    effective 

date  corrected  to  11-7-91 6665 

9036.6  Regiilations  at  56  FR 
34134    and    56570    effective 

date  corrected  to  11-7-91 6665 

9037.1  Regulations  at  56  FR 
34134  and  56570  effective 
date  corrected  to  11-7-91 6665 


Pace 

9037.2  Regulations  at  56  FR 
34134  and  56570  effective 
date  corrected  to  11-7-91 6665 

Title  11 — Proposed  Rules: 

102   13056 

110  13054,  13056 

200  20430 

TITLE  12— BANKS  AND  BANKING 

Chopter  I— Comptroller  of  the  Cur- 
rency, Department  of  the  Treasury 
(Parts  1—199) 

5.50  (h)(l)(i).  (U).  (2)  and  (3) 
correctly  added;  CFR  correc- 
tion  1841 

8.2    (a)  revised 22416 

34    Authority  citation  revised 12202 

34.42  (g)  through  (k)  redesig- 
nated as  (h)  through  (1):  (g) 
added 12202 

34.43  Heading,  (a)  Introductory 
text.  (1).  (2),  (4)(iv)  and  (5) 
revised;  (a)(6)  and  (d) 
added - 12202 

34.44  (b)  and  (c)  redesignated 

as  (c)and  (d);  (b)  added 12202 

Chapter  II— Federal  Reserve  System 
(Parts  200—299) 

201.51  Revised 176 

201.52  Revised 176 

202  Supplement  I  amended 12203 

Appendix  A  amended 20399 

203  Appendix  A  amended 20400 

204.9    (a)(1)  revised 8060 

205    Appendix  B  added 20400 

207  OTC     margin    stock    list...2997, 

15220 
208.18    Regulation    at    55    FR 
27771   compliance   date   re- 
vised  8 

208.110    Removed 21593 

208  Appendix  A  amended 2012 

211.2    (t)  revised;  interim 12997 

211.21  (b)(1)  and  (2)  amended; 
(b)(3)  through  (b)(8)  added; 
interim 12997 

211.22  Added;  interim. 12998 

211.25  Added;  interim. 12999 

211.26  Added;  interim. 13000 

211.27  Added;  interim. 13001 
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TITLE  12  Chapter  II— Con.  Page 

211.28  Added;  interim 13001 

211.29  Added;  interim 13001 

211.30  Added;  interim 13001 

213    Appendix  D  amended 20400 

215  Authority  citation  re- 
vised  21205,  22423 

215.1  (a)  revised 21205 

Regulation  at  57  PR  21205  re- 
published  22424 

215.2  (e)  through  (1)  redesig- 
nated as  (g)  through  (n); 
new  (e)  and  (f)  added;  (a), 
(c),  (d).  new  (h).  (i),  (1)  and 

(m)  revised 21205 

Regulation  at  57  FR  21205  re- 
published  22424 

215.3  (a)(4),  (8),  (b)(2)  and  (5) 
revised 21206 

Regulation  at  57  PR  21206  re- 
published  22425 

215.4  (c)  footnote  3  removed; 
(d)  footnote  4  redesignated 

as  footnote  3 21205 

(a)(1),  (b)(1)  and  (c)  revised; 
(b)(2),  (3)  and  (e)  redesig- 
nated as  (b)(3),  (4)  and  (d); 

new  (b)(2)  added 21206 

Regulations  at  57  FR  21205 
and      21206      republished...22424, 

22425 

215.5  (a)  footnote  5  redesignat- 
ed as  footnote  4 21205 

(a)  footnote  4  and  (d)  re- 
vised  21206 

RegiUations  at  57  PR  21205 
and      21206      republished...22424, 

22425 

215.6  Redesignated     as     215.7; 

new  215.6  added 21207 

Regulation  at  57  PR  21207  re- 
published  22426 

215.7  Redesignated  as  215.8; 
new  215.7  redesignated  from 
215.6 21207 

Regulation  at  57  PR  21207  re- 
published  22426 

215.8  Footnote  6  redesignated 

as  footnote  5 21205 

Redesignated    as    215.9;    new 

215.8  redesignated  as  215.9 21207 

Relations  at  57  PR  21205  and 

21207  republished 22424.  22426 

215.9  Footnote  7  redesignated 

as  footnote  6 21205 


Page 
Redesignated   as   215.10;  new 

215.9  redesignated  as  215.8 21207 

Regulations  at  57   FR   21205 

and      21207      republished...22424, 

22426 

215.10  (a)  footnote  8  and  (b) 
footnote  9  redesignated  as 
(a)  footnote  7  and  (b)  foot- 
note 8 21205 

Redesignated   as   215.11;   new 

215.10  redesignated     from 
215.9 21207 

Regulations  at  57  PR  21205 
and      21207      republished...22424, 

22426 

215.11  Redesignated  as  215.13; 
new  215.11  redesignated 
from  215.10 21207 

Regulation  at  57  FR  21207  re- 
published  22526 

215.12  Added 21207 

RegiUation  at  57  FR  21207  re- 
published  22426 

215.13  Redesignated  from 

215.11  and  revised 21207 

Regulation  at  57  FR  21207  re- 
published  22426 

220  OTC    margin    stock     Ust...2997, 

15220 

221  OTC     margin    stock    llst...2997. 

15220 

224  OTC     margin     stock     list...2997, 

15220 

225  Authority  citation  re- 
vised  21207.  22426 

225.4    (f)  added 21207 

Regulation  at  57  PR  21207  re- 
published  22426 

225.11  (f)  added;  interim 13001 

225.12  (f)  added;  interim 13001 

225.13  (a)  introductory  text 
and  (b)(2)  revised;  (b)(4)  and 

(5)  added;  interim 13003 

225.25  Footnotes  7  through  14 
redesignated  as  footnotes  8 
through  15;  (b)(5)  introduc- 
tory text,  (i),  (ii),  (iii).  (iv) 
introductory  text,  (A) 
through  (D),  (v)  and  (vi)  re- 
designated as  (b)(5)(i)  intro- 
ductory text,  (A),  (B).  (C), 
(D)  introductory  text,  (i) 
through  (4),  (E)  and  (F); 
new  (b)  (5)  heading  and  (li) 
added:  (b)(5)(i)  introductory 
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Page 

text,  (D)  introductory  text. 

(3)  and  (F)  revised 20961 

225.61—225.67       (Subpart       G) 

Regulation  at  55  FR  27771 

compliance  date  revised 6 

225.114    Removed 9973 

225  Appendix  A  amended 2012 

Appendix  D  amended 2013 

226  Supplement  I  corrected 81,  749 

Appendix  I  amended 20400 

227.11  (c)(1),  (2)  and  (3)  re- 
vised; (d)  added ...20401 

229.13  (g)(l)(ii)  through  (v)  re- 
moved; (g)(2)  heading,  (i), 
(ii)  and  (3)  redesignated  as 
(g)(l)(ii)  heading,  (A),  (B) 
and  (4);  (b),  (c)  introductory 
text,  (d)  introductory  text, 
(e)(1),  (f)  introductory  text, 
new  (g)(l)(iiXA),  (B).  (h)(1),  - 
'  (3)  and  (4)  amended;  (g)(1) 
introductory  text,  (i)  and 
(h)(2)  revised;  new  (g)(2) 
and  (3)  added 3279 

229    Appendixes      C      and      E 

amended;  interim 3280 

263  Authority  citation  re- 
vised  13001 

263.50  (b)(7)  and  (8)  amended; 
(b)(9)  and  (10)  added;  inter- 
im  13001 

265  Authority  citation  re- 
vised  13002 

265.6  Introductory  text  repub- 
lished; (e)  added 6789 

(b)(2)  added;  interim 13002 

265.7  (d)(8)  added;  interim 13002 

265.11    (c)(ll)(v)(A)      removed; 

(c)(ll)(v)(B)  and  (C)  redesi- 
ganted  as  (c)(ll)(v)(A)  and 
(B);  (c)(ll)(vi)  revised 11907 

Chapter    III— Federal    Deposit    Insur- 
ance Corporation  (Parts  300 — 399) 

303.3    (d)   redesignated   as   (e); 

new  (d)  added 5815 

303.7    (f)(5)     redesignated     as 

(f)(6);  new  (f)(5)  added 5815 

323  Authority  citation  re- 
vised  9049 

323.2  (g)  through  (k)  redesig- 
nated  as   (h)   through   (1); 

new  (g)  added 9049 

323.3  (a)  introductory  text,  (1) 
and    (4)(iv)    revised;    (a)(5) 


Page 

amended;  (a)(6),  (7)  and  (d) 
added 9050 

323.4  (b)  and  (c)  redesignated 
as  (c)  and  (d);  new  (b) 
added 9050 

325  Authority  citation  re- 
vised  7647 

325.1    Amended 7647 

325.5  (f)(5)  and  (8)  removed; 
(f)(6)  and  (7)  redesignated 
as  (f)(5)^and  (6);  (f)(4),  new 
(f)(5)  and  (6)  amended 7647 

335.212  Amended 4702 

335.3 1 2  Amended 4702 

335.410  Revised • 4702 

335.41 1  Revised 4702 

335.412  Removed 4702 

335.420  Added 4703 

335.421  Added 4703 

335.422  Added 4703 

337  Authority  citation  re- 
vised  7649,  17850 

337.3    (a)  amended 7649 

(c)  added •;•  17850 

360  Transferred  to  subchapter 
B;  subchapter  C  heading  re- 
moved  10415 

361  Added 15004 

386    Heading  removed 10415 

Chapter  V— Office  oif  Thrift  Supervi- 
sion, Department  of  Treasury 
(Parts  500—599) 

500.10—500.17  (Subpart  B)  Re- 
vised  14335 

500.32    Removed 14336 

516    Added 14336 

543.1  (b)  amended 14338 

543.2  (a)  and  (g)(1)  introducto- 
ry text  revised;  (b),  (g)  intro- 
ductory text  and  (h)(3)  re- 
moved; (d),  (e)  and  (f) 
amended 14338 

543.8  (b)  revised , 14339 

543.9  (a)  revised;  (c)  amended....  14339 

544.2  (a)  and  (b)  introductory 
text   revised;    (c)    amended; 

(d)  and  (e)  removed 14339 

544.3  Introductory  text  re- 
vised  14339 

544.5    (a),  (c)  and  (d)  revised 14339 

545.74  (b)(7),  (c)  introductory 
text,  (3)(vi),  (4)(iii)  and  (e) 
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TITLE  12  Chapter  V— Con.  page 
revised;  (c)(4)(i)(D)  amend- 
ed; (f)  and  (g)  removed 14340 

545.77    Revised 14340 

545.82  (f)  heading,  (1)  intro- 
ductory text  and  (3)  re- 
vised  14340 

545.92  (a),  (b),  (c).  (e),  (f)  and 
(h)(1)  revised;  (h)(3)  re- 
moved; (j)  added 14341 

545.93  (b)  and  (c)  amended    14341 

545.94  Removed 14341 

545.95  Revised 14341 

545.96  (b)  revised;  (d)  re- 
moved  14342 

546.2    (d)(2)  and  (e)  amended 14342 

546.4    (c)   and   concluding   text 

revised 14342 

550.2  (a)  amended 14342 

552.2-1    (b)    introductory    text, 

(1)  introductory  text  and  (i) 

revised 14342 

552.2-2    (b)   and   (c)   amended; 

(d)  removed 14342 

552.4  (a)  and  (b)  introductory 
text  revised;  (c)  and  (d) 
amended;  (e)  and  (f)  re- 
moved  „...  14343 

552.5  Revised    14343 

552.6-3    (a)  amended 14343 

552.10    Revised 14343 

552.13  (i)  revised;  (m)  re- 
moved  14343 

556.5    Revised 12207 

558.3  Amended 14335 

558.4  Amended 14335 

559.3  Amended 14335 

563.1    Revised 14344 

563.4  Removed 14344 

563.10    (b)(1)      amended;      (c) 

heading  and  (1)  introducto- 
ry text  revised 14344 

563.22  (c)(2)  revised;  (e)  head- 
ing and  (1)  amended;  (d)(1), 
(e)(2).  (3)  and  (f)  removed 14344 

563.37  (c)  revised 14344 

563.38  (b)  amended 14344 

563.41    (e)(2)(ii)(D)  revised 14344 

563.43    (d)  amended;  (e)  and  (f ) 

revised 14344 

563.45    Amended 14345 

563.74  (e)  revised 14345 

563.75  Removed 14345 

563.80  (e)(2)  revised 14345 

563.81  Heading,  (a),  (b).  (c).  (d) 
introductory     text,     ( 1 )( Iv ), 


Page 

(2),  (h)  and  (k)  revised; 
(d)(1)  introductory  text, 
(iii),  (V),  (vi)  introductory 
text,  (f)  and  (g)  amended; 

'     (e),  (i)  and  (j)  removed 14345 

563.93  (b)(6)(iii)  amended; 
(d)(3)(iii)  revised;  (g)  re- 
moved  14347 

563.131  (a)(1),  (b),  (d)  and  (e) 
amended;    (c)    introductory 

text  revised 14347 

563.132  (a)(l)(ii),  (c)(2)  and  (4) 
amended;  (c)(5)  removed;  (c) 
heading,     (1)     introductory 

text  and  (3)  revised 14347 

563.133  Removed 14347 

563.134  (c)  and  (e)(3)  amend- 
ed  14347 

563.160    (f)(3)  amended 14335 

563.170    (c)(4)  amended 14335 

563.190    Revised 12698 

563b.3    (i)(3)(i)  amended 14347 

563b.8    (w)  removed 14348 

563b.27    (e)  amended 14335 

563b.28    (c)(2)  amended 14335 

(a)  revised;  (c)  removed 14348 

563b.29    (a)  amended 14348 

563b.39    (d)  and  (m)  revised 14348 

563b.41  (a)  revised;  (c)  re- 
moved  14348 

563f .7    Revised 14348 

564  Authority  citation  re- 
vised  12705 

564.2  (g)  through  (k)  redesig- 
nated   as    (h)    through    (1); 

new  (g)  added 12705 

564.3  Heading,  (a)  introductory 
text,  (1)  and  (2)  revised;  (d) 
added 12705 

566.3  Removed 14348 

566.4  Revised 14348 

566.5  Removed 14348 

567.1  (jj)  added 12709 

567.3  (a)(1),  (2),  (d)(1),  (3)  and 

(5)  amended 14335 

(d)(2)(i)      introductory      text 
amended 14348 

567.4  (a)(1)  introductory  text, 
(2)  introductory  text,  (3)(i) 
introductory  text  and  (4) 
amended 14335 

567.6  (a)(  1  )(iii)(D)  added 12709 

571.1  (a)(1)  amended 14335 

571.2  (b).  (d)(1)  and  (e)(4)(il) 
amended 14335 
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Page 

618.8030    Regulation  at  56  FR 

65990  ef  f .  2-26-92 6553 

Chapter  VII— National  Credit  Union 
Administration  (Parts  700—799) 

703  Interpretive     ruling     and 
policy  statement 22157 

703.5    (e)  stayed 6553 

704  Revised 22630 

705  Authority      citation      re- 
vised  20742 

705.7    (b)(2)  revised 20742 

741.9    (a)(3)  and  (b)(3)  revised 22636 

747.0  (a)  and  (b)  corrected 523 

747.1  (a),  (b).  (c)  introductory 
text,  (1)  and  (3)  corrected 523 

747.3    (f)(1)  and  (g)  corrected 523 

747.9    (a)  corrected 523 

747.16    Corrected 523 

747.33    (a)  corrected 523 

747.201    Corrected 523 

747.207  Corrected 523 

747.208  (a)  corrected 523 

747.301    Introductory  text  cor- 
rected  523 

747.304  Corrected 523 

747.305  Corrected 523 

747.306  (a)  corrected 523 

747.401—747.406     (Subpart     E) 

Heading  corrected 523 

747.401    Corrected 523 

747.405    (c)  corrected 523 

747.606    (c)  corrected 523 

747.703    (a)  corrected 523 

747.803    (b)(l)(iv)  corrected 523 

747.901—747.905     (Subpart     J) 

Heading  corrected 523 

747.901  Corrected 523 

747.902  Corrected 523 

747.903  (a)(3)  corrected 523 

747.904  (b)(1)  and  (2)  correct- 
ed  523 

(d)(2)  corrected 524 

747.905  (a)  corrected 524 

Chapter  IX— Federal  Housing  Finance 
Board  (Parts  900—999) 

900.30    Revised 6468 

900.53    Correctly  designated 749 

932    Authority      citation      re- 
vised  6190 

932.3    Revised 6190 

932.18    Corrected 81 

932.21    Corrected 81 


Page 

571.12    Removed 14348 

571.14    RemoviSl 12698 

571.16    (c)(  10)  amended 14335 

574.3  (c)(l)(ii)  revised 14348 

574.4  (f)(1)    introductory    text 
revised 14349 

574.5  (a)(1)  revised 14349 

574.6  (b)  and  (d)(2)  revised;  (j) 
added 14349 

574.7  (f)  removed 14349 

574.9    Removed 14349 

579.5    Amended 14335 

584.2-1    (c)(  1 )  revised 14349 

584.2-2    (b)  amended 14349 

584.9    (d)  revised ,. 14349 

Chapter  VI— Farm  Credit 
Administration  (Parts  600—699) 

613  Authority  citation  re- 
vised  13637 

613.3045    Regulation  at  56  FR 

65989  eff.  2-26-92 6553 

613.3140    Removed       (effective 

date  pending) 13637 

Removal  at  57  FR  13637  eff. 
5-27-92 22157 

613.3145    Added  (effective  date 

pending) 13637 

Regulation  at  57  PR  13637  eff. 
5-27-92 22157 

613.3150  Revised 13638 

Regulation  at  57  PR  13638  eff. 

5-27-92 22157 

613.3151  Added  (effective  date 
pending) 13638 

Regulation  at  57  FR  13638  eff. 
5-27-92 22157 

613.3152  Added  (effective  date 
pending)....™ 13638 

Regulation  at  57  FR  13638  eff. 

5-27-92 22157 

613.3160  (a)  revised:  (b)  intro- 
ductory text  amended  (ef- 
fective date  pending) 13638 

Regulation  at  57  FR  13638  eff. 

5-27-92 22157 

613.3170    Revised         (effective 

date  pending) 13638 

Regulation  at  57  FR  13638  eff. 

5-27-92 22157 

613.3175    Added  (effective  date 

pending) 13639 

Regulation  at  57  FR  13639  eff. 
5-27-92 22157 
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TITLE  12  Chapter  IX— Con.             Page 
932.23    Corrected 81 

932.55  Removed;  interim 2834 

Removal  at  57  FR  2834  con- 
firmed  11429 

932.56  Removed;  interim 2834 

Removal  at  57  FR  2834  con- 
firmed  11429 

932.57  Removed;  interim 2834 

Removal  at  57  FR  2834  con- 
firmed  11429 

941    Added;  interim 2384 

Regulation  at  57  FR  2384  con- 
firmed  11429 

941.6  (c)(3)  amended;  (c)(2)  re- 
vised  11429 

941.7  (f)(l)(ii)  and  (2)  amend- 
ed; (d)(1),  (4)(i)  and  (ii)  re- 
vised  11429 

941.8  (a)  amended;  (d)  added 11429 

941.10    (b)  revised 11429 

Chapter  Xi — Federal  Financial  Institu- 
tions Examination  Council  (Ports 
1100—1199) 

1102    Added 10982 

Chapter  XV— Thrift  Depositor  Protec- 
tion Oversight  Board  (Ports 
1500—1599) 

Chapter  XV    Heading  revised 4715 

Chapter  XVI — Resolution  Trust 
Corporation  (Ports  1600—1699) 

1609    Revised;  interim 19501 

Title  \2— Proposed  Rules: 


1-199  (Ch.  I) 

8    

202    

204    


6205 

8424 

1405 

8096 

208    6563.  14362 

215    6077 

225  6077,  6563,  13362 

229  3365 

230    12735,  22021 

300-399  (Ch.  Ill)    8282 

325  1105,  11005 

327  21617,  21623,  21627 

330  17866 

337  7669.  11442 

500—599  (Ch.  V)  5080 

545  12760 

563  8732 


Page 

563b 2061 

567  12761 

571  f. , 12760 

603  ". 8851 

607 19405,  21755 

613  1882 

615  5294,  7672 

618  19405,  21755 

700 18836 

701  18837,  20798 

705  2484 

722  2485 

910  20061 

934  11014,  19556 

1102 10143.  11017 

TITLE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I — Small  Business 
Administration  (Parts  1—199) 

101.3-2    Amended 524 

108.2    Amended 11909 

108.503-1    (e)  revised 11909 

120.202-1    Amended 10984 

120.202-4    Revised 10984 

120.202-5    (e)  revised 10985 

121  Waiver...  6290,  14638,  18396,  20962 
121.402    (d)(1)     revised;     inter- 
im  2444 

121.601    Table    amended...4838,    4840, 

18810 
121.1010    (c)  amended 18810 

122  Authority      citation      re- 
vised  3849 

122.8-4    (g)  revised 6574,  13267 

122.61    Added;  interim 3849 

122.61-1    Added;  interim 3849 

122.61-2    Added;  interim 3849 

122.61-3    Added;  interim 3850 

122.61-4    Added;  interim 3850 

122.61-5    Added;  interim 3850 

122.61-6    Added;  interim 3850 

122.61-7    Added;  interim 3850 

122.61-8    Added;  interim 3851 

122.61-9    Added;  interim 3851 

122.61-10    Added;  interim 3851 

122.61-11    Added;  interim 3851 
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Chapter  III— Economic  Development 
Administration,  Department  of 
Commerce  (Parti  300—399) 

Page 

301    Authority       citation      re- 
vised  2223 

301.50    Revised 2223 

301.51—301.60    Removed 2223 

305.45    (a),  (b),  (c)(4)  and  (8)  re- 
vised; interim 11674 

Title  13— Proposed  Rules: 

108    1688 

121    541,  6569,  14518 

TITLE  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Admin- 
istration, Department  of  Transpor- 
tation (Parts  1—199) 


1 


11 
21 


23 
25 


39.13 


Technical  correction 11575 

TechnicaLcorrection 11575 

Special    FAA    conditions...?,    338, 

605, 1221. 2225,  2444,  3516,  8720, 

9167. 12867, 13004.  22165 

Special      FAA      conditions... 1221. 

2225.  2444.  8720 

Special    FAA    conditions... 7.    338. 

605,  13004,  22165 

25.813    (a)  and  (c)  revised 19244 

29    Special      FAA      conditions.. .3516, 

9167.  12867 

.178.    180-182.    606,    607,    780- 

782.  784,  785,  787,  789, 791-793, 

1075,  1077.  2014.  2016.  2447. 

3000,  3001,  3003.  3004,  3006, 

3008,  3517.  3518.  3927,  3929. 

3931,  3932,  3935,  3936,  4154, 

4841,  4843,  4844, 4846-4848. 

4850,  4926,  5051.  5370.  5371. 

5373,  5374,  5376,  5377,  5379, 

5380, 5976,  6069,  6071,  6191. 

6667.  7650.  8061-8063.  8258. 

8260-8262.  8575.  8576.  8721. 

8722,  8724.  8725.  9169-9172. 

9382.  9383,  9974.  10127,  10128, 

10130.  10132.  10133.  10286. 

10416.  10418,  10420-10423. 

10802.  10803,  12868,  12870, 

13005.  13007.  13009.  13640, 

13642,  14794,  15006,  15008, 

15009,  15011,  15012,  17851. 

17852.  17854.  18397.  19080. 


P8lff6 

19082.  19250.  19376,  19530- 

19533, 19798,  19800, 19801, 

19802,  20199,  20743,  20745. 

21208.  21727.  21728.  21730. 

22427 

Corrected...2639.   8839,   9155,    10985. 

10986.  11138,  12963,  14751 

45    Technical  correction 11575 

61    Technical  correction 11575 

65    Technical  correction 11575 

71    Technical  corrections.. .11575, 

20572  • 
71.1    Revised;  effective  to  9-15- 

93 9642 

71.1  ...10804.  10986.  11575,  11576, 

11675,  12872.  14476.  14477. 

19083. 19251,  19376,  19804, 

19804,  19805,  20401.  20746, 

22643 

Regulation    at    56    FR    55031 

corrected 20044 

71.77    (b)(1)  corrected 3090 

71.163    12872 

71.181  Regulation  at  56  FR 
64478  effective  date  correct- 
ed  10987 

71.203    341 

71.207    341 

71.401     169 

71.501    no 

73  25    8840,  19251. 19252 

73.32    22427 

75    Technical  correction 11575 

75.100    Corrected 341 

91    Technical  correction 11575 

SFAR  No.  65  added 14473 

91.25    Effective  date  corrected 328 

91.609    (b)  added 19353 

91.875    OMB  number 5977 

93    Technical  correction 11575 

95  6193 

97.21-97.35  ...1078,  1081,  1223,  1224, 

4360, 4362, 5978, 5981,  6469. 

6474,  8398,  8401,  9661,  9663, 

11677, 11679, 14478, 14480, 

18811.  18813,  21594,  21596 

101  Technical  correction 11575 

103  Technical  correction 11575 

105  Technical  correction 11575 

121  Technical  correction 11575 

121.310  (f)(3)(ii)      revised; 
(f)(3)(iii),   (iv)   and   (v) 

added 19244 

127    Technical  correction 11575 

135    Technical  correction 11575 
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TITLE  14  Chapter  I — Con.  Page 

135.153    Revised 9951 

135.177  (a)(4)  removed 19245 

135.178  Added 19245 

137    Technical  correction 11575 

139    Technical  correction 11575 

139.311    (f)  revised 15164 

171    Technical  correction 11575 

171.271    (e)  corrected 3090 

Chapter  II — Office  of  the  Secretary, 
Department  of  Transportation 
(Aviation  Proceedings)  (Parti 
200—399) 

225.10    Revised 22646 

382    Exemption 12872 

Chapter  V — National  Aeronautics 
and  Space  Administration  (Parts 
1200—1299) 

1203b    Added 4926 

1212    Revised 4928 

1214.100—1214.119  (Subpart 

1214.1)    Revised;  interim 4545 

1215    Appendix  A  revised 20747 

Title  14 — Proposed  Rules: 

1—199  (Ch.  I)    ...236,  383,  4744,  6570. 

7893, 10836, 11921,  18118,  19407, 

19556,  20145 

21  ...9513,  11691,  11693,  12242,  13058. 

13061 

23  9513,  11691,  11693,  12242 

25 11693.  13058,  13061 

39  ...18.  19.  21,  237,  649,  650,  652, 

654—656,  855,  857.  1120.  1122. 

1124. 1126. 1229. 1230.  1690. 

1692—1694.  1696.  1697.  2232. 

2233.  2486.  2488.  2489.  2491. 

2492.  2494.  2692.  2693.  2695. 

2697.  2857.  3033,  3966, 

5081—5083.  5084.  5085.  5088. 

5089.  5091.  5093.  5094.  5096, 

5098.  5099.  6551,  6690.  7328. 

7330—7332.  7334,  7335.  7338. 

7559. 7560.  7562.  7673.  7676. 

7679, 7681.  7682.  7684.  7894. 

7895.  8585,  8734.  9077,  9078, 

9215.  9392.  9394.  10301.  10443, 

10617.  10618.  10743.  10745. 

10747,  10836.  10838.  10840, 

10844.  11023.  11352,  11589. 

11696.  11697.  11921.  11922. 

11924.  11926.  11927,  12467. 


Page 

12888.  13061,  13062.  13325. 

13669. 13671.  14366.  14368, 

14518.  14627.  14751. 

14799—14801.  15036. 

15258—15260.  15263,  18119, 

18840,  18841,  18443,  18445, 

18847.  18849.  19265.  19266, 

20063.  20213,  20800.  21219. 

21911. 22443,  22445 

61  21362 

71  ...4168.  4589.  10303—10306,  10841. 

10843.  10846.  10847.  10848. 

11352.  11698—11701.  11797. 

11929, 13672,  14751, 

14520—14523,  14670.  15264. 

15265.  18120.  18954.  19408. 

19821.  20064.  20067. 

20215—20219,  20433.  20572. 

20801.  21633.  21913.  22022. 

22186.  22672 

73 12889.  19409.  20066 

91  4352,  8830,  21362,  23038 

107  5352,8834,  12396 

108  5352,8834,  12396 

121  21362 

135  i 4352 

149 21362 

153  * 21362 

154  21362 

170  ».- 3830 

199  21362 

200—399  (Ch.  II)  4744,  11921 

200  3366 

203  3366 

205  3366 

206  3366 

228 21362 

231  3366 

232  3366 

235  3366,  21362 

255  19821 

263  3366 

270  ; 21362 

288  '. 3366 

292  3366.  21362 

294  ; 3366 

296  i 3366 

297  „ 3366 

298  3366 

302  3366 

310a  - 21362 

320  21362 

326  21362 

372  3366 

380  3366 
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.3366.21362 
.3366.  21362 
3366 


384    

387    

399    /, 

400— 499  (Ch.  ill)    ■. 4744 

TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  the  Secretary 
of  Commerce  (Port*  0—29) 

29b.l6  (b)(2)(i)  and  (ii)  revised; 
(c)(6)  redesignated  as  (c)(7) 
and  republished;  (b)(2)(iii) 
and  new  (c)(6)  added;  inter- 
im  

29b.21  (a)(1)  and  (2)  revised; 
(a)(3)  and  (4)  added;  inter- 
im  


4716 


4716 


Chapter  IV— Foreign-Trade  Zone* 
Board,  Department  of  Commerce 
(Part*  400—499) 

400.45    (a)  corrected 2319 

Chapter  VII— Bureau  of  Export  Ad- 
ministration, Department  of  Com- 
merce (Part*  700—799) 

768    Authority      citation      re- 
vised  4555 

768.1  (a)(2)(i)  amended 4556 

768.2  (a)(1)  and  (9)(i)  amend- 
ed  4556 

769.6    (b)(4)  amended 4557 

770    Authority      citation      re- 
vised  8,  4555 

770.1  (b)(1)  and  (4)  amended 4556 

770.2  Amended 4556.  4557 

770.3  (a)(1)  revised ~ 4557 

770.6  (a)(2)(i)  amended 4556 

770.7  (c)(2)  amended 4556,  4557 

770.9  Amended 4556.  4557 

770.10  (f)(2)  amended 4556 

(f)(2)  and  (3)  amended 4557 

770.14    (a)(4)  revised 4558 

(a)     introductory     text     and 
(3)(ii)  amended 19334.  19336 

770  Supplement  No.  1' amend- 
ed  8. 11577.  19806 

Supplement  No.2  amended 4558 

771  Authority  citation  revised  ....  4555 
771.2    (b)(2)(ii)  amended 4556 

(c)  introductory  text  and  (i) 


Page 

amended 4557 

(c)(ll)  revised;  (c)(12)  re- 
moved  4558 

771.3  (a)  and  (b)  amended 4556 

771.4  (a)(3)  amended 4556 

771.5  (a),    (b)(2).    (c)(l)(i).    (3) 

and  (e)  amended 4556 

(a)(1)  revised;  (a)(2)  removed; 
(a)(3)  redesignated  as  (a)(2); 
new  (a)(2)(i)  and  (c)(l)(i) 
amended;  (c)(3)  Example 
and  (d)  revised 4558 

771.6  (a)  amended 4556,  4558 

771.14  (b)  revised 19334 

(b)  amended 19336 

771.15  (c)(3)  amended 4556 

771.16  (a)  amended 4556 

Introductory  text  amended 4558 

771.18    (b)(l)(i)  amended 4556.  4557 

771.22  (b)(8)(ii)  amended 4557 

( c )( 1 )( ii )     introductory     text 

amended 4456.4557 

(c)(2)(ii)    and    (iii)    amended; 
(c)(2)(iv)  removed 4558 

771.23  (c)  amended 4556 

(b)  and  (c)  revised.... 4558 

771.24  Removed 4559 

771.25  Heading,  (a),  (c)  and 
(f)(1)  revised;  (d)  introduc- 
tory text  amended 4559 

(b)  and  (f)(2)  amended  ..  19335.  19336 
772    Authority  citation  revised  ....  4555 

772.1    (f )  amended 4557 

772.4    (e)  amended 4556 

(a)(2)(iv)  added;  (e)  revised 4559 

772.7  (b)  amended 4557 

772.8  (d)(2)  amended 4557 

772.9  «J)(1)  and  (2)  amended 4557 

772.11    (f)(9)  amended 4556 

(d)(2)  and  (e)(6)  revised 4559 

772  Supplement  No.  1  amend- 
ed  4556.4559 

773  Authority  citation  re- 
vised  4555 

773.1  (e)  amended 4557 

(a)(1)  revised 4559 

773.2  (b)(6).  (c)(2)(iv)(B)  and 
(f)(1)  amended 4556 

(a)(1).    (b),    (c)(2)(iv)(B)    and 
(D)  revised •  ••••  4560 

773.3  (b)(l)(iv)  and  (i)(2)(i) 
amended 4556 

(b),   (e)(l)(iii)   and   (2)(v)   re- 
vised; (d)(3)(ii)(E)(3)(t). 
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TITLE  15  Chapter  VII— Con.  Page 

(eXlXix)  concluding  text 
and  (X)  through  (xiii) 
amended;  (d)(3)(ii)(E)(3)(m) 
removed;  (eXlKxiv)  and  (xv) 

added 4560 

(a)(l)(ii)  revised;  interim 18817 

773.5    (c)  amended 4556,  4557 

773.7  (b)(5).  (d)(l)(iv)(B)(4), 
(fi).  («),  (g)(4),  (i)(4).  (k)  in- 
troductory text,  ( 1 )  and  con- 
cluding text  amended 4556 

(b)    and    (d)(l)(iv)(B)(5)    re- 
vised  4560 

773  Supplement  No.  1  and  No. 

4  revised 4561 

Supplement   No.    5   amended.. .4556, 

4557 

Supplement  No.  1  amended 4557 

Supplement  No.   1   amended; 

interim 18817 

Supplement  No.  8  amended 19335 

774  Authority  citation  re- 
vised  4555 

774.2  (j)  amended 4556 

(k)(  1  )(ii)  amended 4557 

(a)(  1 )  amended 4561 

(i)  revised;  (k)(2)  amended;  in- 
terim  18818 

(i)(l),    (j),    (k)    introductory 
text     and     (2)     amended...l9335, 

19336 
(m)  added;  interim 20965 

774.3  (d)(l)(i)  revised 4561 

(d)  removed;  interim 18818 

774  Supplement  No.  1  amend- 
ed  4556,4561 

775  Authority  citation  re- 
vised  4555 

775.1  (b)  table  amended...4556,  4561, 

19336 

775.2  (b)(2)  and  (e)(2)  amend- 
ed  4556 

(e)(2)  and  (j)(3)  amended 4562 

775.3  (a)(1),  (d)(1),  (f)(3), 
(h)(2)  and  (i)(l)(i)  amend- 
ed  4556 

(g)(3)(i)  and  (ii)  amended 4562 

(b)  amended 19336 

775.5  (a)(3)  amended 4562 

775.6  (a)  and  (c)(1)  amended 4556 

(a)  amended 4562 

775.7  (a)(1)    introductory   text 

and  (b)(1)  amended 4556 

(a)(3)  amended 4562 

775.8  (a)  and  (b)(1)  amended 4556 


Page 

(a),  (b)(1)  and  (2)  amended 4562 

775.9  (c)  amended 4556,  4562 

775.10  (b)(l)(i),     (ii).     (b)(2)(i) 

and  (3)  amended 4556 

775  Supplement  No.  1  amend- 
ed  19336 

776  Authority  citation  amend- 
ed  4556 

776.6  Revised , 4562 

776.7  Removed 4562 

776.8  (a)(2)  and  (a)  concluding 

text  amended 4556 

Footnote  2  redesignated  as 
footnote  1;  (a)(1)  revised 4562 

776.9  (b)(4)(ii)  amended 4556 

776.10  Revised 4562 

(a)(1)  amended;  interim 20965 

776.11  (a)(2)  amended 4556 

Removed 4563 

Added;  interim 20965 

776.12  (e)(2)(v)  and  (vi)  amend- 
ed  4556 

(a)(l)(ii)  and  (b)(2)  amended; 

(b)(4)  and  (5)  revised 4563 

776.14    (a)  amended 4563 

776.16  (a)  amended 4556,  4557 

776.17  Revised 4563 

776.18  Added 4563 

776.20    Removed 4564 

777  Authority      citation      re- 
vised  4556 

777.6  (e)(4)  amended 4556 

778  Authority      citation      re- 
vised  8 

Authority  citation  revised 4555 

778.2    (a)  introductory  text  and 

(2)  amended 4556 

778.7  (c)(1)    introductory    text 

and  (d)(3)(i)  amended 4557 

(a)(1)  revised;  (a)(2)  removed; 
(a)(3)  redesignated  as 
(a)(2) 4564 

778.8  (a)(2)  amended 4556 

(a)(1)    introductory,    (i),    (ii), 

(2),  (4),  (5)(iv)(A)  introduc- 
tory text,  (5)(v),  (c)(1), 
(d)(3)(iii),  (viii),  (xi)  and  (4) 

amended 4557 

Heading,  (a)(3)  and  (d)(3)(xii) 
revised 4564 

778.9  (c)  amended 4557 

778    Supplement  No.  5  amend- 
ed  8 

Supplement  No.  2  amended 4564 
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Page 
786.7    Introductory  text,  (e)(1) 
introductory  text  and  (2)  in- 
troductory text  amended 4556 

(a),  (b),  introductory  text. 
(c)(1)  introductory  text, 
(e)(1)  introductory  text,  (2) 
introductory  text  and  (3)  in- 
troductory text  amended 4557 

786.9    (d)  amended 4557 

787.14    (a)(1)  and  (2)  amended 4557 

790  Authority      citation      re- 
vised  4555 

790.1    (b)(l)(i)  amended 4556 

790.6    Amended 4556,  4572 

791  Authority      citation      re- 
vised  4555 

791.1    (d)  amended 4556 

799    Authority       citation      re- 
vised  4555.18820 

799.1    (d)(l)(i)  revised 4572 

Supplement  No.  1,  Category  1 
amended  (ECCN  1C60C. 
1D60C.  1E60C.  1E61B. 
1E70E) 4572 

Supplement  No.  1.  Category  1 
amended;  interim  (ECCN 
IBOIA,  1B18A,  1B19A, 
1C18A,  1C19A) 18820 

Supplement  No.  1,  Category  2 
amended  (ECCN  2B85P) 4572 

Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2A19A.  2B05A,  2B18A) 18820 

Supplement  No.  1,  Category  3 
amended  (ECCN  3A93F) 4573 

Supplement  No.  1.  Category  3 
amended;  interim  (ECCN 
3B01A) 18820 

Supplement  No.  1,  Category  4 
amended;  interim  (ECCN 
4A01A) 18820 

Supplement  No.  1.  Category  6 
amended;  interim  (ECCN 
6A01A.  6A02A,  6A03A, 
6A18A) 18820 

Supplement  No.  1,  Category  8 
amended;  interim  (ECCN 
8A01A,  8A02A.  8A18A) 18820 

Supplement  No.  1,  Category  9 
amended  (ECCN  9A91F) 4573 

Supplement  No.  1,  Category  9 
amended;  interim  (ECCN 
9B01A,  9B06A,  9B26B) 18820 


Page 

779  Authority  citation  re- 
vised......  4555 

779.1  Heading  amended;  (a)  re- 
vised; (d)  added 4564 

779.2  Introductory  text  repub- 
lished in  part;  footnotes  7 

and  8  revised. 4564 

779.3  Note  revised;  OMB 
number 4564 

779.4  (b),  (e)  and  (f )  revised;  (c) 
and  (d)  removed;  (g).  (h)  and 
(i)  removed;  (j)  redesignated 

as  (g) 4564 

779.5  (a)(2)  and  (e)(2)  revised; 
(b)  and  (e)(l)(vii)  amended; 
(e)(3)  removed 4566 

779.8  (a)(3)  amended;  (b)(2)  re- 
moved; (b)(3)  and  (4)  redes- 
ignated as  (b)(2)  and  (3); 
new  (b)(2)  introductory  text, 

(i)  and  (3)  revised 4566 

(b)(2)  revised;  Interim 18819 

779.9  Introductory  text  amend- 
ed  4567 

779  Supplement  No.  2  amend- 
ed  4567, 

Supplement  No.  3  and  No.  4 

removed 4567 

782.2    Heading    revised;    (a)(1) 

amended 9 

785  Authority  citation  re- 
vised  8 

Authority  citation  revised 4555 

785.1  (a)  amended ...4557 

Heading  amended 11577 

785.2  Heading  and  (c)  revised 4567 

Heading  revised;  (a)(1)  amend- 
ed; (d)  added. 11577 

(a)(1)  and  (c)  amended 19806 

785.4    Heading,  (a),  (d)  and  (e) 

revised;  (g)(l)(ii)  amended 4567 

785.6  (b)  amended 4556 

(a)  revised 4571 

785.7  (c)  amended 4557 

(d)  amended 4571 

785  Supplement  No.  1  re- 
moved  4571 

786  Authority  citation  re- 
vised  4555 

786.3  (i)(2)(i).  (j)(l)  and  (2) 
amended 4556 

(o)  amended 4557 

786.6  (a)(l)(ii)  and  (c)(2)  re- 
vised  -, 4571 
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TITLE  15  Chapter  VII— Con.  Page 

Supplement  No.  1,  Category  9 
amended;     interim     (ECCN 

9B07A) 18822 

Supplement  No.  1,  Category  0 
amended;     interim     (ECCN 

0A18A) 18820 

799.2    Supplement        No.         1 

amended 4556,4573 

Chapter  XII— United  States  Travel 
and  Tourism  Administration,  De- 
partment of  Commerce  (Parts 
1200-1299) 

1201    Removed 4156 

Title  1 5 — Proposed  Rules: 

200—299  (Ch.  II)  10620,  18121 

303  384 

900—999  (Ch.  IX)  8964,  14524 

1150  2065 

TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade 
Commission  (Parts  0 — 999) 

4.7    (c)(3)  revised 10805 


Page 

4.8  Revised 10806 

4.9  (a)  introductory  text  redes- 
ignated as  (a)(3)  and  amend- 
ed; (a)(2)  revised;  (a)(4) 
added 10805 

4.10  (a)(5)  revised;  (aKll) 
added 10807 

4.11  (a)(l)(i)(C),  (D),  (E). 
(iii)(A),  (B),  (C),  (iv)(A),  (B). 
(C),  (2)(i)(A)  and  (ii)(B)  re- 
vised; (d)  amended 10807 

4.13    (e),  (f),  (h),  (i)(l),  (j)  and 

(k)  revised 10808 

305    Energy  efficiency  ranges 1 1680 

305.9    (a)  revised 6072 

456    Revised 18622 

600    Appendix  amended 4935 

Title  }6^Proposed  Rules: 

1205  3147 

1211  9395 

1303  18418 

1500  7686 
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TITLE  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I — Commodity  Futures 
Trading  Commission  (Parts  1—199) 

Page 

1    Fee  schedule 1372 

1.17    (h)(3)(vi)  revised 20637 

1.41    (e)  revised 20637 

1.43    Revised 20637 

5.2  (d)    introductory    text    re- 
vised  20637 

5.3  Removed 20637 

7.100—7.101     (Subpart     B)    re- 
moved  20637 

7.200    Removed 20637 

12.2  (w)  removed 20637 

(d)(4)    removed;    (d)(1),    (h). 

(i)(l),  (p)  and  (r)  removed 20637 

12.5  (a)  amended 20638 

12.6  (a)  amended 20638 

12.8    (a)  and  (b)  amended 20638 

12.10    (a)(3)  and  (c)  amended 20638 

12.22    (b)  revised 20638 

12.301  Removed ....20637 

12.302  Removed 20637 

12.303  Introductory    text    and 
concluding  text  revised 20638 

12.304  (d)  removed 20637 

12.408    (a)(2)  and  (3)  amended....  20638 

15.03  Revised 20403 

15.04  Removed 20638 

20    Removed 20638 

30    Appendix  B  amended 10988 

140.61    Removed 20638 

140.72  (a)  amended 20638 

140.73  (a)     introductory     text 

and  (b)  amended 20638 

140.77  (a),  (b)  and  (c)  amend- 
ed  20638 

140.81    Removed 20638 

140.96  (b)  removed 20638 

140.97  Added. 12874 

Effective  date  corrected 20572 

149.110    Removed 20638 

Chapter  II — Securities  and  Exchange 
Commission  (Parts  200—399) 

202  Authority  citation  re- 
vised  18216 

202.3    (a)  amended 18216 

230  Authority  citation  re- 
vised  „ 18043.  18216 

230.174    (g)  added 18043 


Page 

230.419    Added 18043 

230.499    Revised 18216 

239.62  Revised 18216 

239.63  Raised 18218 

239.64  Revised '. 18218 

240    Authority      citation      re- 
vised  18218 

240.3a51-l    Added 18032 

240.12b-37    Revised 18218 

240.13f-2(T)    Revised 18227 

240.15g-l    Added 18032 

240.15g-2    Added 18033 

240.15g-3    Added 18033 

240.15g-4    Added ., 18034 

240.15g-5    Added 18034 

240.15g-6    Added 18034 

240.15g-8    Added 18045 

240.15g-100    Added 18035 

249.244    Revised 18219 

249.445  Revised - 18219 

249.446  Revised 18219 

250.111    Revised 18232 

259.602  Revised 18210 

259.603  Revised 18219 

260    Authority      citation      re- 
vised  18220 

260.0-12    Revised 18220 

269    Authority      citation      re- 
vised  18221 

269.6  Revised 18220 

269.7  Revised 18220 

269.8  Revised 18220 

270.0-1 1    Revised 18228 

274.401  Revised 18221 

274.402  Revised 18221 

274.403  Revised 18221 

Title  }7— Proposed  Rules: 

200—399  (Ch.  II) 18421 

240  ; 18046 

150  12766 

TITLE  18— CONSERVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapter  I— Federal  Energy  Regula- 
tory Commission,  Department  of 
Energy  (Parts  1—399) 

2    Authority  citation  revised 21733 

2.1    (a)(l)(ii)(B).    (C),    (E)    and 

(ix)  removed 21733 

2.5    Removed 21733 

2.10    Removed 21733 
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TITLE  18  Chapter  I— Con.  Page 

2.1 1    Removed 21733 

2.53    Removed 21893 

2.56    Removed 21893 

2.56a    Removed 21893 

2.56b    Removed 21893 

2.61    Removed 21893 

2.63    Removed 21893 

2.66    Removed 21893 

2.70    Removed 21893 

2.75    Removed 21893 

2.77    Removed 21893 

2.79    Removed 21893 

2.90  Removed 21893 

2.90a    Removed 21893 

2.90b    Removed 21893 

2.91  Removed 21893 

4    Authority  citation  revised 21737 

4.32    (b)(1)  and  (2)  revised 21737 

4.34    (h)  added 21737 

4.41    (g)(4)  revised 21737 

4.51    (g)(3)  revised 21737 

8    Authority  citation  revised 21737 

8.11    (a)(2)  and  (c)  revised 21737 

16    Authority  citation  revised 21738 

16.18    (d)  amended 21738 

24    Authority  citation  revised 21738 

24.1    Amended 21738 

35    Authority  citation  revised  ....  21734 
35.1    (d)(2)  and  (3)  amended 21734 

35.7  Amended 21734 

35.8  Amended 21734 

35.9  Amended 21734 

35.18    Amended 21734 

35.20    Removed 21734 

35.27    Removed 21734 

50    Removed 21734 

101     13064 

103    Removed 21738 

131    Authority  citation  revised  ..  21734 
131.20    Amended 21734 

131.51  Amended 21734 

131.52  Amended 21734 

131.53  Amended 21734 

131.60    Removed 21734 

141    Authority  citation  revised  ..  21738 

141.15    Added 21738 

141.100    Removed;  new  141.100 

redesignated  from  141.200 21734 

141.200    Redesignated  as 

141.100 21T34 

154    Authority  citation  revised  ..  21893 
154.81—154.86    Undesignated 

center  heading  removed 21893 


Page 

154.81  Removed 21893 

154.82  Removed „....21893 

154.83  Removed 21893 

154.84  Removed 21893 

154.85  Removed 21893 

154.86  Removed 21893 

155    Removed 21893 

157  Authority  citation  re- 
moved  21893 

157.7  (b)  through  (h)  re- 
moved  21893 

157.42    Removed 21894 

159  Removed 21894 

160  Removed 21894 

260    Authority  citation  revised  ..  21894 

260.100  Removed 21894 

271    Authority  citation  revised  ..  13018 

271.101  (a)  Table  I  and  Table 

II  amended 19252 

271.102  (c)  Table  III  amend- 
ed  19253 

271.703    (c)(2)(i)(B)  revised 13018 

281    Authority  citation  revised  ..  21894 
281.101—281.111     (Subpart     A) 

Removed 21894 

284.1    (a)  revised;  (c)  added 13315 

284.8  (a)(1)  and  (d)  revised; 
(a)(4)  and  (b)(2)  through  (5) 
added;  (b)  amended 13315 

284.9  (a)(1)  revised;  (b)  amend- 
ed; (b)(2)  through  (5) 
added 13315 

284.12    Amended 13315 

284.14    Added 13315 

284.106  (a)  introductory  text, 
(c)  introductory  text  and  (d) 
introductory  text  amended; 
(g)  added 13317 

284.126    (g)  added 13317 

284.221    (d)  revised 13317 

284.223  (d)(1)  introductory 
text.  (3)  introductory  text 
and  (4)  introductory  text 
amended;  (d)(5)  added 13318 

284.241—284.243     (Subpart     H) 

Added 13318 

284.281—284.288     (Subpart     J) 

Added 13318 

292    Authority  citation  revised  ..  21734 

292.203    (c)(1)   amended;   (c)(2) 

removed 21734 
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292.401  Removed;  new  292.401 
redesignated  from  292.402 21734 

292.402  Redesignated  as 
292.401;  new  292.402  redesig- 
nated from  292.403 21734 

292.403  Redesignated  as 
292.402 21734 

300  Authority  citation  re- 
vised  21734 

300.10  {d)(2),  (4),  (f)(2)(i)  and 
(vi)  removed;  (d)(3),  (5).  (6) 
and  (f)(2)(ii)  through  (v)  re- 
designated as  (d)(2)  through 
(4)  and  (f)(2)(i)  through 
(iv) 21734 

375  Authority  citation  re- 
vised  21894 

375.307    (a)(  13)  removed 21894 

381  Authority  citation  re- 
vised  15225 

381.201  Amended 15225 

381.202  Amended 15225 

381.203  Amended 15225 

381.204  (a)  and  (b)  amended 15225 

381.205  (a)(1)  through  (4)  and 
(b)(1)  through  (4)  amend- 
ed  _ 15225 

381.207  (b)  amended 15225 

381.208  (a)  amended 15225 

381.209  (b)  amended 15225 

381.301  Amended 15225 

381.302  (a)  amended 15225 

381.303  (a)  amended 15225 

381.305  (a)  amended 15226 

381.401  Amended 15226 

381.403  Amended 15226 

381.404  Amended 15226 

381.502    (c)(2)(i),    (ii),    (d)(2)(i), 

(ii),  (e)(2)(i),    (ii).    (f)(2)(i) 

and  (ii)  amended 15226 

381.505  (a)  amended 15226 

381.507  Amended 15226 

381.508  Amended 15226 

381.509  Amended 15226 

381.510  Amended.. 15226 

381.601  Amended 15226 

385  Authority  citation  re- 
vised  21734 

385.602  (c)(l)(iv)  removed 21734 

Title  18 — Proposed  Rules: 

1—399  (Ch.  I)    17867 

101    i- 13064 

154    1 13673 

157    [„ 13673 


Page 

201     13673 

284 13673 

TITLE  19— CUSTOMS  DUTIES 

Chapter  I— United  States  Custom* 
Service,  Department  of  the  Treas- 
ury (Parts  1—199) 

4.93    (b)(1)  and  (2)  Amended 13019 

101.3    (b)  amended 15013 

141.102    Heading  revised 10989 

151.12    Removed 10989 

Title  }9— Proposed  Rules: 
175 21914 

TITLE  20— EMPLOYEES'  BENEFITS 

Chapter  I— Office  of  Workers'  Com- 
pensation Programs,  Department 
of  Labor  (Parts  1—199) 

10.304    (b)  revised 15227 

Chapter  III— Social  Security  Adminis- 
tration, Department  of  Health  and 
Human  Services  (Parts  400 — 499) 

404.213    (d)(1)  introductory 

text  and  (e)(5)  revised 22429 

404.301—404.395     (Subpart     D) 

Authority  citation  revised 21598 

404.381    (a)  revised 21598 

404.822    (e)(5)  revised 21600 

404    Appendix  IV  amended 22429 

Chapter  V — Employment  and  Train- 
ing Administration,  Department  of 
Labor(Parts  600—699) 

655.0  Regulations  at  56  FR 
24667  and  57  FR  183  effec- 
tive date  extended  through 
6-30-92 10989 

655.000  Regulations  at  56  FR 
24667  and  57  PR  183  effec- 
tive date  extended  through 
6-30-92 10989 

655.500—655.550  (Subpart  F) 
Regulations  at  56  FR  24654. 
56  FR  24667  and  57  FR  183 
effective  date  extended 
through  6-30-92 10989 
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TITLE  20  Chapter  V— Con.  Page 

655.600  655.675  (Subpart  G) 
Regulations  at  56  FR  24654. 
56  FR  24667  and  57  FR  183 
extended  through  6-30-92 10989 

Title  20 — Proposed  Rules: 

416    22187 

660    14803 

TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis- 
tration, Department  of  Health  and 
Human  Services  (Parts  1—1299) 

2.125    (h)(2)   Introductory   text 

revised 17980 

5    Authority  citation  revised 18823 

5.20    (f)    redesignated    as    (g); 

new  (f)  added 12875 

5.38    Added 18823 

5.80    (c)(1)  and  (2)(i)  amended....  17980 

10.30    (e)(2)    introductory    text 

amended;  (e)(4)  added 17980 

10.45  (d)  introductory  text  re- 
vised  17980 

14.100    (c)(15)  heading  and  (ii) 

revised 14350 

81.1    Regulation  at  57  FR  10616 

effective  date  corrected 11797 

172.225    Revised 12711 

172.270    Added....„ 12711 

176.170  Regulation  at  57  FR 
10616  effective  date  correct- 
ed  11797 

(b)(2)  table  amended 20200 

177.1520  Regulation  at  57  FR 
10616  effective  date  correct- 
ed  11797 

178.1010    (b)(39)      and      (c)(34) 

added 11682 

178.2010    (b)    table    amended...  10992, 

18081 

178.3690    (a)      revised;      (b)(1) 

amended 18082 

184.1505  Regulation  at  57  FR 
10616  effective  date  correct- 
ed  11797 

310.305    (a)      revised;       (b)(2). 

(c)(4)  and  (d)(1)  amended 17980 

312    Technical  correction 19458 

312.34  (a)  amended 13248 

312.35  (a)  amended 13249 

312.42    (b)(3)(lii)        and        (4) 

added 13249 


Page 

312.44    (b)(l)(xi)  adtted; 

(b)(2)(i)  revised 13249 

314.1    (a)(1)  and  (2)  amended 17981 

314.3    (b)  revised 17981 

314.50    (a)(2)  and  (c)(1)  amend- 
ed; (g)(3)  added 17982 

314.54  Added 17982 

314.55  Removed 17983 

3 14.56  Removed 17983 

314.60    Existing  text  designated 

as    (a)    and    amended;    (b) 
added 17983 

314.70  (e)  added 17983 

314.71  (b)  amended 17983 

314.80  (a).  (c)(l)(ii)  and  (d)(1) 
amended;  (b)  revised 17983 

314.81  (b)(3)(iii)  added 17983 

314.92—314.99       (Subpart       C) 

Added 17983 

3l4.100-314.170      (Subpart      C) 

Redesignated  as  subpart  D 17983 

Heading  revised 17987 

314.100  Revised 17987 

314.101  Revised 17987 

314.102  Revised 17988 

314.103  (a)  revised;  (b)  and 
(c);2)  amended 17989 

314.104  Revised 17989 

314.105  Revised 17989 

314.110    Revised 17989 

314.120    Revised 17990 

314.122    Added 17990 

314.125  Heading,  (a)  introduc- 
tory text,  (b)  introductory 
text.  (7).  (9).  (10),  (12).  (14). 

(15),  (16)  and  (17)  revised; 

(b)(18)  added „ 17991 

314.127    Added 17991 

314.150  Revised 17993 

314.151  Added 17994 

314.152  Revised 17994 

314.153  Added 17995 

314.160  Revised 17995 

314.161  Added 17995 

314.162  Added 17996 

314.200—314.235     (Subpart     D) 

Redesignated  as  subpart  E 17983 

314.200  (a)  introductory  text, 
(b)(1)    and    (c)(3)    revised; 

(c)(1)  and  (g)(1)  amended 17996 

314.300  (Subpart  E)  Redesig- 
nated as  subpart  F 17983 

314.410—314.445     (Subpart     P) 

Redesignated  as  subpart  G 17983 
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314.430    Heading,    (a)    through 
(d),    (e)    introductory    text, 
(f)(5),  (6)  and  (g)  introducto- 
ry text  revised 17996 

314.440  Heading,  (a)  introduc- 
tory text,  (1)  and  (2)  re- 
vised  17997 

320.1    (a)  and  (e)  revised 17997 

320.21—320.32       (Subpart       B) 

Heading  revised 17998 

320.21  Revised 17998 

320.22  Revised ^ 17998 

320.23  Revised 17999 

320.24  Revised ~ 17999 

320.30  Revised 18000 

320.31  Revised 18000 

320.32  Redesignated  as  320.38; 
new  320.32  redesignated 
from  320.51  and  revised 18000 

320.33  Redesignated  from 
320.52;  heading  and  intro- 
ductory text  revised 18001 

320.34  Redesignated  from 
320.55 18001 

320.35  Redesignated  from 
320.56 18001 

320.36  Redesignated  from 
320.62 18001 

320.38    Redesignated  from 

320.32 18000 

320.50  Removed ,.18000 

320.51  Redesignated  as 
320.32 18000 

320.52  Redesignated  as 
320.33 18001 

320.53  Removed ; 18001 

320.54  Removed 18001 

320.55  Redesignated  as 
320.34 18001 

320.56  Redesignated  as 
320.35 18001 

320.57  Removed 18001 

320.58  Removed 18001 

320.59  Removed „ 18001 

320.60  Removed.. 18001 

320.61  Removed 18001 

320.62  Redesignated  as 
320.36 :. 18001 

433.1    (d)(2)  amended 18001 

510    Technical  correction 21854 

510.600    (c)(1)    table     and    (2) 

table  amended 11683.  12711 

520.1484    Added 19085 

522.2100    (a)(1)  amended 21209 

522.2471    Added 12712 


Page 

546.180d    (c)(6)(iv)(d)(3) 

amended „..,12711 

556.308    Amended 21209 

556.735    Added 12712 

558    Technical  correction 21854 

558.15    (g)(1)  table  and  (2)  table 

corrected 14639 

558.55    (d)(2)    table    corrected; 

CFR  correction 12712 

558.335    (f)(3)(ii)(a)         revised; 

(f  )(3)(ix)  added 11683 

606.60    (c)  amended 11263 

(c)  corrected 12862 

807.3  (n)  through  (q)  added;  in- 
terim  18066 

807.87  .  (h)  redesignated  as  (k); 
new  (h),  (1)  and  (j)  added;  in- 
terim  18066 

807.92  Added;  interim 18066 

807.93  Added;  interim 18067 

807.94  Added;  interim 18067 

807.95  (c)(3)  removed;  (d)  re- 
designated as  (e);  new  (d) 
added;  interim 18067 

812    Extension  of  applicability  ..  12875 
821    Added 22967 

Chapter  II— Drug  Enforcement  Ad- 
ministration, Department  of  Justice 
(Parts  1300—1399) 

1308.11    (g)(3)  added 18825 

1308.26  Table  revised;  inter- 
im  19534 

Title  21 — Proposed  Rules: 

1—1299  (Ch.  I)    22447 

5  ^         11277.  19410 

to , 21044 

12      *  21044 

16    "'.'.. 21044,  21044 

20 11277.  19410.  21044 

100      11277.  19410 

101    11277,  12773.  19410 

105     11277,  19410 

130    11277.  19410 

226  21044 

314    13234.  30802 

355  19823,  21332 

356  20434 

500  21044 

510  :. 21044 

511  21044 

514  : 21044 
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TITLE  21— Con.  .  Pve 

601  13234.  19410,  30802 

821 12376,  20656.  22971 

1301  15037 

1304  15037 

1308 11447 

TITLE  22— FOREIGN  RELATIONS 

Chapter  I — Department  of  State 
(Parts  1-199) 

121    Revised 15230 

Chapter  II — Agency  For  International 
Development,  International  Devel- 
opment Cooperation  Agency 
(Parts  200—299) 

211    Revised 19766 

Title  22 — Proposed  Rules: 

43  15266 

120  19666 

121  „ 12774.  14671 

122  19666 

123  19666 

124  19666 

125 19666 

126 19666 

127  19666 

130  19666 

172  20656 

1101  14674 

TITLE  23— HIGHWAYS 

Chapter  I — Federal  Highway  Admin- 
istration, Department  of  Transpor- 
tation (Parts  1—999) 

771.135  (n)(i),  (ii)  and  (iii)  re- 
designated as  (n)(l),  (2)  and 
(3) 12411 

Title  23 — Proposed  Rules: 

1-999  (Ch.  I)    17868,  21915 

1 21362 

12    21362 

17    21362 

140    21362 

470    21362 

490 21362 

642    21362 

650    21362 

655    21362 


Page 

661    .'. 21362 

666    21362 

750    19823,  21152 

770    21362 

920    21362 

922    ..J „ 21362 

TITLE  24— HOUSING  AND  URBAN 
DEVELOPMENT 

Subtitle  A— Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development  (Parts  0 — 99) 

20    Authority  citation  revised 20201 

20.3    (a)  revised 20201 

20.10    Amended ;..  20201 

50    Authority  citation  revised 12036 

50.20    (n)  revised;  interim 12036 

70    Added:  interim 14756 

0—99  (Subtitle  A)    Appendix  A 

amended;  interim 14758 

Chapter  I— Office  of  Assistant  Secre- 
tary for  Equal  Opportunity,  De- 
partment of  Housing  and  Urban 
Development  (Parts  100—199) 

103  Authority  citation  re- 
vised  18398 

103.400  (a)(1)  and  (2)(ii)  re- 
vised  18398 

Chapter  II— Office  of  Assistant  Sec- 
retary for  Housing-Federal  Hous- 
ing Commissioner,  Department  of 
Housing  and  Urban  Development 
(Ports  200—299) 

201    High-cost  limits 12715 

203    High-cost  limits 12715 

203  Authority  citation  re- 
vised  15211 

203.18    (c)  revised 15211 

203.259  (a)  revised 15211 

203.270    (c)  revised 15211 

203.284    Undesignated       center 

heading     and     section     re- 
vised  15211 

204  Authority  citation  re- 
vised  15212 

204.260  Revised 15212 

204.270—204.275    Undesignated 

center  heading  revised 15212 


MAY  1992 


CHANGES  APRIL  1,  1992  THROUGH  MAY  29,  1992 


47 


Pace 

204.271    (a)  revised 15212 

204.276  Undesignated  center 
heading  and  section  re- 
vised  15213 

219  Authority  citation  re- 
vised  12036 

219.325  (b)  introductory  text 
and  (3)  introductory  text  re- 
vised; (b)(5)  added;  interim 12036 

221  Authority  citation,  re- 
vised  12036 

221.524    (e)  revised;  interim 12036 

221.538  (b)(2)  revised;  inter- 
im  14758 

231.8    (b)(2)  revised;  interim 14758 

232.70    Revised;  interim *14758 

232.73    Revised;  interim 14758 

234    High-cost  limits 12715 

236  Authority  citation  re- 
vised  12036 

236.55    (b)  revised;  interim 12036 

236.60    Revised;  interim 12036 

241  Authority  citation  re- 
vised  12036 

241.166    Added;  interim 12036 

241.251    (a)    heading    and    (c) 

added;  interim 12037 

241.1000—241.1120  (Subpart  E) 

Revised;  interim 12037 

241.1200—241.1250   (Subpart  F) 

Revised;  interim 12040 

242.67    (b)  revised;  interim 14758 

248  Authority  citation  re- 
vised  12041 

248.1—248.7  (Subpart  A);  inter- 
im  12041 

248.101—248.183     (Subpart     B) 

Added;  interim 12042 

248.201—248.261  (Subpart  B) 
Redesignated  as  subpart  C; 

interim 12041 

Heading  revised;  interim 12060 

248.213  (b)(9)  redesignated  as 
(b)(10);  new  (b)(9)  added;  in- 
terim  12060 

248.221  (c)  and  (d)  added;  in- 
terim  12060 

248.233  (f )  added;  interim 12060 

248.234  (c)  redesignated  as  (d); 

new  (c)  added;  interim 12060 

248.235  Removed;  interim 12060 

248.300—248.319     (Subpart     D) 

Added;  interim 12060 


Chapter  V— Office  of  Assistant  Sec- 
retary for  Community  Planning 
and  Development,  Department  of 
Housing  and  Urban  Development 
(Parts  500—599) 

Page 

570.496    (c)  revised;  interim 14759 

570.603    Revised;  interim 14759 

571    Revised;  interim 11837 

571.301    (a)(1)  correctly  revised; 

interim 20970 

576.51    (b)(2)(i)  corrected 11430 

Chapter  VII— Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development  (Section  8  Housing 
Assistance  Programs  and  Public 
adn  Indian  Housing  Programs) 
(Parts  700—799) 

750.3    Regulation     at     56     PR 

27111  corrected 11263 

750.5    Regulation     at     56     PR 

27111  corrected 11263 

Chapter  VIII— Office  of  the  Assistant 
Secretary  for  Housing — Federal 
Housing  Commissioner,  Department 
of  Housing  and  Urban  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800—899) 

880.210    (d)  revised;  interim 14759 

881.210    (d)  revised;  interim 14759 

882.407  (c)(6)  revised;  interim....  14759 

882.713  (c)(7)  revised;  interim....  14759 

882.804  (c)(1)  revised;  interim....  14760 

883.312  (d)  revised;  interim 14760 

884.113    (d)  revised;  interim 14760 

884.207  (b)(5)     revised;     inter- 
im  14760 

885.740    (d)(l)(i)    and    (il)    re- 
vised; interim 14760 

886.313  (c)(2)  revised;  interim....  14760 

889.265    (d)  revised;  interim 14760 

890.260    (d)(1)  and  (2)  revised; 

interim 14761 
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TITLE  24 

Chapter  IX— Office  of  Atiiitanf  for 
Public  and  Indian  Housing,  Depart- 
ment of  Housing  and  Urban  Devel- 
opment (Parts  900 — 999) 

Page 

905.120    (c)(1)  and  (2)  revised; 

interim 14761 

905.639    (c)  correctly  revised 15014 

941.208    (d)  revised;  interim 14761 

961.40  (a)(2)  introductory  text 
revised;  (a)(2)(iii)  added;  in- 
terim  14761 

963    Added 20189 

968.110  (e)(1),  (2)  and  (f)  re- 
vised; interim 14761 

Title  24 — Proposed  Rules: 

50    13592 

55    13592 

200    A 13592 

203    13592 

204    13592 

812 : 12686 

882 12686 

887  12686 

888  18684 

912  12686 

990  11448 

TITLE  25— INDIANS 

Chapter  III — Notional  Indian  Gaming 
Commission  (Ports  500 — 599) 

502    Added 12392 

Effective  date  corrected 20145 

TITLE  26— INTERNAL  REVENUE 

Chapter  I — Internal  Revenue  Service, 
Department  of  the  Treasury  (Parts 
1—702) 

1    Authority    citation    amend- 

ed...l0994.     12210.     12419,     13022, 

14795,  15241,  19255,  20748. 

20977.  22649 

Technical   correction...21152,    21855. 

21894 

1.58-9    Added 19255 

1.58-9T    Removed 19262 

1.61-3    (a)  amended 12419 

1.103-13    (f)  removed 20977 

1.103-14    (e)  removed 20977 


Page 

103-15    (c)  revised 20977 

103-18  (a),  (c)(2)(B),  (d). 
(f)(2)(i),  (ii),  (g)(3)(ii)  and 
(3)(iv)     corrected;     (k)(2)(i) 

correctly  designated 13027 

(l)(2)(i)  corrected;  (1)(3)  cor- 
rectly added 13028 

148-0    Added 20977 

148-OT    Removed 20977 

148-1    Added 20982 

148-lT    Removed «0977 

148-2    Added 20984 

148-2T    Removed 20977 

148-3    Added 20987 

148-3T    Removed 20977 

148-4    Added 21005 

148-4T    Removed 20977 

148-5    Added 21011 

148-5T    Removed 20977 

148-6    Added 21012 

148-6T    Removed 20977 

148-7    Added 21020 

148-7T    Removed 20977 

148-8    Added 21020 

148-8T    Removed 20977 

148-9    Added 21024 

148-9T    Removed 20977 

148-10    (c)        through        (i) 

added 21024 

148-lOT    Removed 20977 

148-11    Added 21025 

148-12T    Added 21030 

148-13T    Added 21031 

149(d)-l    Added 21031 

150-0    Added 21031 

150-1    (g)     corrected;     (h)(1) 

correctly  designated 13028 

(a)  through  (e)  revised 21031 

.263(a)-l    (b)  amended 12419 

,263A-1T    (a)(5)(i)  revised 12419 

,382-2T    (h)(4)(x)(J)  added 12210 

,382-3    (e)  and  (o)  added 12210 

.446-1    (c)(l)(ii)  revised 12419 

.451-3    (a)(8)  added 12420 

.461-0    Added 12420 

461-1    (a)(2)  and  (3)  revised 12420 

461-2  Heading  and  (g)  re- 
vised; (f)  and  (h)  removed 12421 

461-3T    Redesignated  as 

1.461-7T 12421 

.461-4    Added 12421 

.461-5    Added 12427 

461-6    Added 12428 

461-7T    Redesignated       from 

1.461-3T 12421 
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1.461(h)-4T    Removed 12421 

1.469-0    Added 20748 

1.469-OT    Removed 20748 

1.469-1    Added 20750 

1.469-lT  (d)(2),  (e)(2).  (3)(iii). 
(vi)(D).  <E),  (4)(iv).  (5). 
(f)(4),       (g)(4)(ii)(C),       and 

(h)(4)  revised 20753 

1.469-2    Added 20754 

1.469-2T  (c)(2)(iii),  (iv),  (6)(i), 
(ii),  (iii),  (iv)  Example  1,  Ex- 
ample 2.  (d)(2)(ix). 
(5)(iii)(A).  (6)(.v)(E).  (8), 
(e)(2)(ii).  (iii).  (3)(iii)(B), 
(f)(5)(i).  (6).  (9)(iii).  (iv)  and 

(10)  revised 20758 

1.469-3    Added 20758 

1.469-3T    (e)  and  (f )  revised 20758 

1.469-5    Added 20758 

1.469-5T    (f)(1).  (li)(3).  (j)  and 

(k)  Example  5  revised 20759 

1.469-6T    Removed 20759 

1.469-7T    Removed 20759 

1.469-8T    Removed 20759 

1.469-9T    Removed 20759 

1.469-lOT    Removed 20759 

1.469-11    Added 20759 

1.469-1  IT    Removed 20759 

1.597-8T    Added 14795 

1.704-1  (b)(2)(ii)(d)(6)  correct- 
ed; (b)(2)(iv)(r)  amended 11430 

1.704-2  (f)(3).  (h)(1).  (4), 
(l)(l)(ii)  and  (m)  Example  4 

corrected 11430 

1.861-10    Added...: 13022 

1.871-2    (c)  added 15241 

1.871-9    Amended 15241 

1.904-0    Revised 20642 

1.904-4  (c)(8)  removed;  (c)(9) 
redesignated  as  (c)(8); 
(b)(l)(i),  (2)(i),  (iv).  Exam- 
ple, (c)(1),  (2)(ii),  (7)(ii),  (iii). 
new  (c)(8),  (e)(3)(i)  and  (iii) 
amended:  (c)(4)  introducto- 
ry text.  (5)(ii).  (iii).  (6)(ii), 
(e)(1)  and  (2)(i)(V)  revised; 
(c)(5)(iv)  added;  (e)(3)(iii)(A) 
designation  removed; 

(e)(3)(iii)(B)  redesignated  as 

(e)(3)(iv) 20644 

(h)(3)(iv)  and  (v)  redesignated 
as  (h)(4)  and  (5).  new 
(h)(5)(A),  (B)  and  (C)  redes- 
ignated as  (h)(5)(i),  (ii)  and 
(iii);  (eX3)(iv),  (f),  vg)(l). 
(2)(ii)(A).  (ivr.  new  (h)(5)(i) 
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and  (ii)  amended;  (e)(5)(i). 
(ii).  (g)(3)(i).  (h)(3)(iv). 
(5)(iii)  Example  2.  Example 
4  and  (1)  added:  (h)(2).  (3) 
introductory  text.  (i).  (ii). 
(iii),  new  (h)(4)  introductory 
text.  Example  1.  Example  2, 
Example  3,  (5)(iii)  introduc- 
tory text.  Example  1  and  (k) 

revised 20645 

1.904-5  (a)  introductory  text, 
(3),  (b),  (c)(l)(i).  (ii). 
(2)(iii)(A)  and  (2)(iv)  amend- 
ed;.(c)(2)(i).  (ii)  introductory 
text.  (ii)(B),  (D)  and  (E)  re- 
vised  20648 

(c)(3),  (4)(ii),  (d)(2).  (3).  Exam- 
ple (1),  Example  (2),  (e)(1). 
(f)(1).  (2).  (i)(l).  (1),  (m)(2) 
and  (3)  Example  (4)  amend- 
ed; (c)(4)(iii)  Example  (1), 
(d)(1),  (f)(3),  (g),  (h)(3). 
(i)(3).  (j),  (k)(l)  and  (m)(7) 
revised;  (f)(2)  redesignated 
in  part  as  (f)(2)(i)  and 
amended;  (f)(2)(ii)  and  (i)(4) 
added 20649 

1.904-6  Heading,  (a)  heading. 
(2)  and  (b)(2)(i)  revised; 
(a)(l)(ii),  (b)(1)  and  (c) 
amended;  (a)(l)(iv)  added 20652 

1.904-7    (a)  revised;  (c)  and  (d) 

amended 20653 

1.904(b)-3    (f)  amended 15241 

1.953-2    (d)  amended 15241 

1.1291-OT  Revised  (tempo- 
rary)  10994 

1.1291-9T    Added  (temporary)....  10994 

1.1291-lOT  (b)(2),  (d)(2)(vii) 
and  (e)  revised;  (b)(4)  and 
(f)  added  (temporary) 10996 

1.1295-lT  Removed  (tempo- 
rary)  10996 

1.1303-1    (b)  amended - 15241 

1.1361-0— 1.1375-lA 

Undesignated   center   head- 
ing added 22649 

1.1361-0  Redesignated  from 
1.1360-OA;  nomenclature 
change 22649 

1.1361-OA    Redesignated  as 

1.1360-0 22649 

1.1361-1    Added 22649 
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TITLE  26  Chapter  I— Con.  Page 

1.1374-1  Redesignated  from 
1.1374-lA;  (b)(2)  and  (d)(2) 

amended 22653 

1.1374-lA    Redesignated  as 

1.1374-1 22653 

1.1375-1  Redesignated  from 
1.1375-lA;  (b)(l)(ii)  and 
(c)(2)        concluding        text 

amended 22653 

1.1 375-1 A    Redesignated  as 

1.1375-1 22653 

1.1441-5    (d)  amended 15241 

1.1501-13T    (o)(l)(i)  corrected 21152 

1.6013-6    (a)(2)(ii)  amended 15241 

25.2701-1  (b)(2)(i)(C)  introduc- 
tory text,  (2),  (ii)  introducto- 
ry text,  (E),  (c)(3)  and  (4) 

corrected 11264 

25.2701-3  (b)(1)  and  (2)  cor- 
rectly added;  (b)(3), 
(4)(ii)(A),  (iv),  (5)(i).  (d)  Ex- 
ample 1,  Example  2,  Exam- 
ple 4  and  Example  5  correct- 
ed.....  11265 

25.2702-5  (c)(8)(ii)(C)(2)(t)  and 
(ii)  correctly  added; 
(c)(8)(ii)(3)  corrected; 

(c)(8)(ii)(2)(m)  removed 11265 

25.2704-2    (b)  corrected 11265 

25.2704-3    Corrected 11265 

31  Authority  citation  amend- 
ed  13031,  15241 

31.3121(b)C19)-l  (a)(1)  amend- 
ed  15241 

31.3306(c)(18)-l  (a)(1)  amend- 
ed  15241 

31.3402(f)(l)-l    OMB  number 15241 

31.3406-0    Added 13031 

31.3406(d)-5    Added..... 13031 

35a  Authority  citation  amend- 
ed  13055 

35a.3406-l    Removed 13035 

301  Authority  citation  amend- 
ed  15017.  15241 

Technical  correction 21855,  22167 

301.6402-6    Added 13038 

301.6501(0-1    (e)(3)  corrected 11265 

301.6724-1  (f)(l)(ii),  (3),  (g) 
and  (h)(2)(i)  amended;  (f)(2) 

revised 13035 

301.7514-1  (a)(2)(ii)  and  (5)(ii) 
amended;  (a)(2)(iii)  through 
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(vi)  and  (7)  added;  (a)(3)  and 

(6)  revised 15015 

301.7624-1  Redesignated  from 
301.7624-lT;  heading 
amended 15017 

301.7624-lT    Redesignated      as 

301.7624-1 15017 

301.7701-10    Amended 15241 


301.7701(b)-0 
301.7701(b)-l 
301.7701(b)-2 
301.7701(b)-3 
301.7701(b)-4 
301.7701(b)-5 
301.7701(b)-6 
301.7701(b)-7 
301.7701(b)-8 
301.7701(b)-9 
602    Technical 


Added 15241 

Added 15242 

Added 15244 

Added 15245 

Added 15247 

Added 15250 

Added 15250 

Added 15251 

Added 15252 

Added 15253 

correction.. .21 152, 
21894 
602.101    (c)      table      amended 

(OMB      numbers)...10996,      11266, 

12211,  13035,  15253,  19262, 

21032 

Title  26 — Proposed  Rules: 

1—799  (Ch.  I) 11277 

1...11024,  12244,  13066,  13676,  13680, 

14369, 14371,  14803,  14804, 

15038,  19556,  20660.  20802. 

20805,  21044,  21152 

31  21045-21051 

40  13067 

49  13067 

301  14804,  15272,  19828,  19831, 

20805,  22189,  22194 
602  , 11024 

TITLE  27— ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I — Bureau  of  Alcohol,  Tobac- 
co and  Firearms,  Department  of 
the  Treasury  (Parts  1—299) 

9.139    Added 20764 

9.141    Added 20761 

Title  27 — Proposed  Rules: 

4    19267 

9    14681 


TITLE  28— JUDICIAL 
ADMINISTRATION 

Chapter  I — Department  of  Justice 
(Part*  0—199) 

Page 

0.15    (e)(2)  revised 30693 

0.45    (1)  added „ 56578 

0.50—0.52  (Subpart  J)  Appen- 
dix amended 19377 

0.55    (u)  added 55235 

0.63    Revised 1643 

0.89a    (a)  revised 64192 

0.100—0.104  (Subpart  R)  Ap- 
pendix amended 7877 

0.160-0.172  (Subpart  Y)  Ap- 
pendix amended ; 6198 

0.172    Revised 48734 

2.19  (c)  introductory  text 
amended;  (c)(1),  (2)  and  (3) 
revised;  (cX4)  and  conclud- 
ing text  added 30868 

2.20  Amended 30869,  30870 

Amended;  interim 21210 

2.40    (a)(12)  amended 30871 

(1)  added 30873 

2.67    Added 51176 

14    Authority  citation  revised 21738 

14.6  Revised 21738 

14.7  Removed 21740 

14.10    (a)  revised 21740 

14    Appendix  amended 13320 

16.71  Revised. 58305 

16.72  Revised. 58305 

16.75    Added 8263 

(c)  and  (d)  added ....8263 

16.81    (c),  (d)  and  (e)  redesig- 
nated as  (g),  (c)  and  (d);  new 

(e)  and  (f)  added 58306 

16*101    (q)  redesignated  as  (s); 

new  (q)  and  (r)  added 20654 

16.101    (o)  redesignated  as  (g); 

new  (o)  and  (p)  added 3284 

35  Added 35716 

36  Added 35592 

44.101    (a)(7)  and  (c)  revised 40249 

44.200  (a)  revised 40249 

44.201  Removed 40249 

44.301  (d)(2)  revised 40249 

44.303  (b).  (c)  and  (d)  revised; 

(e)  added 40249 

50    Auttiority  citation  revised 32237 

50.9    (e)(4)      amended;      (e)(5) 

added 32327 
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51.20  Existing  text  designated 
as  (a);  (b)  through  (e) 
added 51836 

51.28  (a)(4),  (5),  (d)(7)  and 
(g)(2)  added;  (g)  redesignat- 
ed as  (g)(1) 51836 

51.50  (a)  revised:  (d)  amend- 
ed  51837 

64.2  (d)(6),  (7),  (u)  and  (v) 
amended;  (d)(8),  (w)  and  (x) 
added 32328 

68    Authority  citation  revised 50052 

68.1  Revised;  interim 50053 

68.2  (d),  (f).  (1)  and  (n) 
through  (r)  revised;  inter- 
im  50053 

68.4  Redesignated  as  68.5;  new 

68.4  added;  interim 50053 

68.5  Redesignated  as  68.6;  new 

68.5  redesignated  from  68.4; 
Interim 50053 

(b)  revised;  Interim 50054 

68.6  Redesignated  as  68.7;  new 

68.6  redesignated  from  68.5; 
interim 50053 

(a)  revised;  Interim 50054 

68.7  Redesignated  as  68.8;  new 

68.7  redesignated  from  68.6; 
interim 50053 

(a),  (b)  introductory  text,  (5), 
(c)  and  (d)  revised;  (e) 
added;  interim 50054 

68.8  Redesignated  as  68.9;  new 

68.8  redesignated  from  68.7; 
interim 50053 

.(c)  introductory  text  and  (2) 

revised;  interim 50054 

68.9  Redesignated  as  68.11; 
new  68.9  redesignated  from 

68.8;  interim 50053 

68.10  Redesignated  as  68.12;  in- 
terim  50053 

Added;  interim 50054 

68.11  Redesignated  as  68.13; 
new  68.11  redesignated  from 

68.9;  interim 50053 

68.12  Redesignated  as  68.14; 
new  68.12  redesignated  from 
68.10;  interim 50053 

68.13  Redesignated  as  68.15; 
new  68.13  redesignated  from 
68.11;  interim 50053 

68.14  Redesignated  as  68.16; 
new  68.14  redesignated  from 
68.12;  Interim 50053 


Note  1:  l»l<f«et  »•«•  nuMban  Indkoto  1992  diang**. 
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TITLE  28  Chapter  I— Con.  Pa«e 

(a)(1)  revised;  interim 50054 

68.15  Redesignated  as  68.17; 
new  68.15  redesignated  from 
68.13:  interim 50053 

Revised;  interim 50054 

68.16  Redesignated  as  68.18; 
new  68.16  redesignated  from 
68.14;  interim 50053 

68.17  Redesignated  as  68.19; 
new  68.17  redesignated  from 
68.15;  interim 50053 

68.18  Redesignated  as  68.20; 
new  68.18  redesignated  from 
68.16;  interim 50053 

68.19  Redesignated  as  68.21; 
new  68.19  redesignated  from 
68.17;  interim 50053 

68.20  Redesignated  as  68.22; 
new  68.20  redesignated  from 
68.18  interim 50053 

68.21  Redesignated  as  68.23; 
new  68.21  redesignated  from 
68.19;  interim 50053 

68.22  Redesignated  as  68.24; 
new  68.22  redesignated  from 
68.20;  interim 50053 

68.23  Redesignated  as  68.25; 
new  68.23  redesignated  from 
68.21;  interim 50053 

(a)  and  (c)  revised;  interim 50054 

68.24  Redesignated  as  68.26; 
new  68.24  redesignated  from 
68.22;  interim 50053 

68.25  Redesignated  as  68.27; 
new  68.25  redesignated  from 
68.23;  interim 50053 

Revised;  interim 50055 

68.26  Redesignated  as  68.28; 
new  68.26  redesignated  from 
68.24;  interim 50053 

68.27  Redesignated  as  68.29; 
new  68.27  redesignated  from 
68.25;  interim 50053 

68.28  Redesignated  as  68.30; 
new  68.28  redesignated  from 
68.26;  interim 50053 

(a)  revised;  interim 50055 

68.29  Redesignated  as  68.31; 
new  68.29  redesignated  from 
68.27;  interim 50053 

68.30  Redesignated  as  68.32; 
new  68.30  redesignated  from 
68.28;  interim 50053 
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68.31  Redesignated  as  68.33; 
new  68.31  redesignated  from 
68.29;  interim 50053 

68.32  Itedesignated  as  68.34; 
new  68.32  redesignated  from 
68.30;  interim 50053 

68.33  Redesignated  as  68.35; 
new  68.33  redesignated  from 
68.31;  interim 50053 

(a)  heading  and  (b)(5)  revised; 
interim _ 50055 

68.34  Redesignated  as  68.36; 
new  68.34  redesignated  from 
68.32;  interim 50053 

68.35  Redesignated  as  68.37; 
new  68.35  redesignated  from 
68.33;  interim 50053 

68.36  Redesignated  as  68.38; 
new  68.36  redesignated  from 
68.34;  interim 50053 

68.37  Redesignated  as  68.39; 
new  68.37  redesignated  from 
68.35;  interim 50053 

(b)  revised;  interim 50056 

68.38  Redesignated  as  68.40; 
new  68.38  redesignated  from 
68.36;  interim 50053 

(a)  revised;  interim 50056 

68.39  Redesignated  as  68.41; 
new  68.39  redesignated  from 
68.37;  interim 50053 

68.40  Redesignated  as  68.42; 
new  68.40  redesignated  from 
68.38;  interim 50053 

68.41  Redesignated  as  68.43; 
new  68.41  redesignated  from 
68.39;  interim 50053 

68.42  Redesignated  as  68.44; 
new  68.42  redesignated  from 
68.40;  interim 50053 

68.43  Redesignated  as  68.45; 
new  68.43  redesignated  from 
68.41;  interim 50053 

68.44  Redesignated  as  68.46; 
new  68.44  redesignated  from 
68.42;  interim 50053 

68.45  Redesignated  as  68.47; 
new  68.45  redesignated  from 
68.43;  interim 50053 

68.46  Redesignated  as  68.48; 
new  68.46  redesignated  from 
68.44;  interim 50053 

68.47  Redesignated  as  68.49; 
new  68.47  redesignated  from 
68.45;  interim 50053 


Note  1:  toMfaca  poga  nuniban  indtcot*  1992  changes. 
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68.48  Redesignated  as  68.50; 
new  68.48  redesignated  from 
68.46;  interim 50053 

68.49  Redesignated  as  68.51; 
new  68.49  redesignated  from 
68.47;  interim 50053 

68.50  Redesignated  as  68.52; 
new  68.50  redesignated  from 
68.48;  interim 50053 

68.51  Redesignated  as  68.53; 
new  68.51  redesignated  from 
68.49;  interim 50053 

68.52  Redesignated  as  68.54; 
new  68.52  redesignated  from 
68.50;  interim 50053 

(c)  revised;  interim 50056 

68.53  Redesignated  from  68.51; 
interim 50053 

Revised 50057 

(a)  technical  correction 64545 

68.54  Redesignated  from  68.52; 
interim 50053 

Revised 50058 

75    Added 15021 

79    Added 12435 

Chapter  V — Bureau  of  Prisons, 
Department  of  Justice  (500 — 599) 

500  Authority  citation  re- 
vised  31530 

500.1  (a)  and  (c)  amended.... 31530 

503  Authority  citation  re- 
vised  31531 

503.2  (b)(7)  added 31531 

503.4    (e)  removed 31531 

503.6  (a)(7)  through  (9)  redes- 
ignated as  (a)(8)  through 
(10);  new  (ti)(7)  added;  new 
(a)(10)  amended;  (c)  and  (d) 
revised 31531 

524  Authority  citation  re- 
vised  30676 

524.10—524.16  (Subpart  B)  Re- 
vised  _ 30676 

541  Authority  citation  re- 
vised  31530 

541.22    (a)(6)(iii)  corrected 31530 

541.62    (c)  amended 31530 

542  Authority  citation  re- 
vised  58634 

542.11    (a)(2)    amended;    (a)(4) 

revised 58634 

544.70—544.76       (Subpart       H) 

Correctly  revised Wl  l 

Note  1:  ■eldfac»  pot*  numban  Indicate  1993  cbwigM. 


Page 

545  Authority  citation  correct- 
ly revised 31530 

545.23  (a)  corrected 31530 

545.24  (e)  corrected 31531 

546  Removed 31531 

570    Authority   citation   added; 

subpart       authorities       re- 
moved  21158 

570.41    (b)  amended 21158 

Title  28 — Proposed  Rules: 

2  21221 

11  49729 

16  48469,  50833 

3974 

23  ...^ .■'««1 

32  50160 

37  1<*30 

40  1»557 

50  •« 

65  1«» 

75-  29914 

76  45907 

80    •*» 

TITLE  29— LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Parts  0—99) 

5.2    (j)  revised;  interim 19206 

6.2    (c)  amended 54708 

18.3    (a)  amended 54708 

40  Removed 54786 

41  Removed 54786 

92    Removed 46116 

96    Authority  citation  revised 50784 

96.202    Amended 50784 

96    Appendix  C  added 50784 

Chapter  I- National  Labor  Relations 
Board  (Parts  100—199) 

102.42    Revised 49142 

102.46    Revised 49142 

102.48    (d)(2)  revised 49143 

102.65    (e)(2)  correctly  revised 61373 

(e)(2)  correctly  revised 12876 

102.67    (k)(3)  revised 49143 

102.69    (j)(3)  revised 49144 

102.90    Revised 49144 

102.111    Revised 49144 

(a)  and  (b)  revised 4157 

Regiilation  at  57  FR  4157  cor- 
rected  **/7 


II 
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CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  29  Chapter  I— Con.  Page 

102.114  Heading  revised;  (b) 
through  (e)  redesignated  as 
(c)    through    (f);    new    (b) 

added:  new  (c)  republished 50821 

Corrected 54539 

102    Appendix  A  added 415« 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor  (Parti 
500—899) 

500  Authority  citation  re- 
vised  30327.54787 

500.20    (b)  amended 54709 

500.121  (a)  and  (b)  revised 3905 

500.122  (b)  revised 30327 

500.170    Revised 54787 

500.212    (a)  and  (b)  revised 5942 

506  Regulations  at  56  FR 
24654  and  24667  effective 
date  extended  through  3- 
31-92 183 

Regulations  at  56  FR  24654, 
56  FR  24667  and  57  FR  183 
effective  date  extended 
through  6-30-92 109S9 

507  Added:  interim 54727,  54739 

507.700—507.760     (Subpart     H) 

Revised;  interim 1325,  1338 

507.800—507.855      (Subpart      I) 

Revised;  interim 1333, 1338 

508  Added;  interim 56865,  56876 

510    Implementation 611 

510.600    (c)(1)    table    and    (2) 

table  amended 63875 

510    Appendix  A  amended 1103 

Appendix  B  amended 1104 

516  Authority  citation  re- 
vised  61101 

516.34    Added 61101 

541.5d    Added;  interim 45826 

Regulation    at    56    FR    45826 

comment  period  extended 50256 

570.52    Revised 58630 

570.61    Revised 58631 

570.63    Revised 58632 

579.2    Amended 54708 

580.5    Amended 54708 

580.10    Amended 54708 

778  Authority  citation  re- 
vised  61101 

778.603    Added 61101 

791.2  (a)  corrected;  CFR  cor- 
rection  67520 

870.10    (b),    (c)(2)   through    (5) 

and  (d)  revised 32254 


(c)(4)  table  corrected., 


Pace 
.40660 


Chapter  XIV — Equal  Employment  Op- 
portunity Committion  (Parts 
1600—1699) 

1600    Teclinical  correction 30502 

1600.735-501-1600.735-519 

(Subpart  E)    Technical  cor- 
rection  30502 

1602 '  Heading  and  authority  ci- 
tation revised 35755 

1602.1—1602.6       (Subpart       A) 

Heading  revised 35755 

1602.1  Revised;  transferred  to 
Subpart  A 35755 

1602.2  Removed 35755 

1602.3  Removed 35755 

1602.4  Removed 35755 

1602.5  Removed „ 35755 

1602.6  Removed 35755 

1602.7  Amended 35755 

1602.10  Revised 35755 

1602.11  Amended 35755 

1602.12  Amended;  OMB  num- 
bers  35755 

1602.14  (a)  amended;  (a)  desig- 
nation    and    (b)    removed; 

OMBnimibers 35755 

1602.19    Amended 35755 

1602.21    (b)  amended 35755 

1602.26    Amended 35755 

1602.28    (a)     amended;     OMB 

numbers 35755 

1602.31  (a)  designation  and  (b) 
removed;     amended;     OMB 

numbers 35755 

1602.37    Amended 35756 

1602.40  (a)  designation  and  (b) 
removed;     amended;     OMB 

niunbers 35756 

1602.45    Amended 35756 

1602.49  (b)  removed;  (c)  redes- 
ignated as  (b);  (a)  amended; 

OMB  numbers 35756 

1602.54    Amended 35756 

1602.56  (Subpart  R)    Added 35756 

1613.232    Amended 11431 

1613.414    (b)  amended 11431 

1613.806    (a)  amended 11431 

1614    Added;  eff.  10-1-92 12644 

1627.3  (b)(3)  removed;  (b)(4) 
redesignated  as  (b)(3)  and 
amended 35756 
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Page 

1627.4  (a)(2)  removed;  (a)(3) 
redesignated  as  (a)(2)  and 
amended 35756 

1627.5  (c)  amended 35756 

1627.16    (c)  removed 41M 

1630    Added;  ef  f .  7-26-92 35734 

1641    Added;  eff .  7-26-92 2962,  2964 

Chapter  XVII — Occupational  Safety 
and  Health  Administration,  Depart- 
ment of  Labor  (Parts  1900—1999) 

1910.101—1910.120  (Subpart  H) 

Authority  citation  revised 6403 

1910.109    (k)  revised 6403 

1910.119    Added 6403 

(b),       (e)(lXi).       (iii).       (v), 
(e)(3)(iii),  (f)(1).  Appendix  A 

and  Appendix  C  corrected 7847 

1910.1000—1910.1500  (Subpart 
Z)    Authority  citation 

amended 64175 

1910.1001    Note  revised 43700 

Note  revised 7873 

1910.1030    Added 64175 

OMB  number 12717 

1910.1048    (m)(l)(i)        through 

(4)(ii)  stayed  to  11-6-91 37651 

(m)(l)(i)        through        (4)(ii) 

stayed  to  2-4-92 57593 

(m)(l)(i)        through        (4)(ii) 

stayed  to  5-5-92 2681 

(m)(l)(i)        through        (4)(ii) 

stayed 19262 

(g)(3)(ii)  Table  1  removed; 
(c)(1).  (d)(l)(ii),  (g)(2)(i). 
(3)(iv),  (m)(l)  introductory 
text,  (i).  (3),  (4).  (n)(l)  and 
(2)  revised;  (d)(2)(iii).  (1)(8). 
"  (9),      (m)(5)      and      (p)(3) 

added 22307 

Republished 22310 

1910.1101    Note  revised 43700 

Note  revised 7878 

1926.58    Note  revised 43700 

Note  revised 7878 

1926.1052  (c)(1)  revised 41794 

1926.1053  (a)(3)  revised 41794 

1952    Enforcement 55192 

Enforcement 10819 

Chapter  XXV— Pension  and  Welfare 
Benefits  Administration,  Depart- 
ment of  Labor  (Parts  2500—2599) 

2570.62    (a)  amended 54708 


Chapter  XXVI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600—2699) 

Page 

2603  Authority  citation  re- 
vised  55818 

2603.2  (d)  and  (e)  added;  inter- 
im; effective  through  4-17- 

92 55818 

Regulation   at   56   FR   55818 
confirmed 66358 

2603.18  (f)  added;  interim;  ef- 
fective through  4-17-92 55818 

Regulation    at    56    FR    55818 
confirmed 66358 

2603.37  (b)  redesignated  as 
(b)(1);  (a)  and  new  (b)(1) 
amended;  (b)(2)  added;  in- 
terim; effective  through  4- 

17-92 55818 

Regulation   at   56   FR   55818 
confirmed 66358 

2603.41  (a)  amended;  (a)  and 
(c)  redesignated  in  part  as 
(a)(1)  and  (c)(1);  (a)(2)  and 
(c)(2)  added;  interim;  effec- 
tive through  4-17-92 55819 

Regulation    at    56    FR    55819 
confirmed 66358 

2610  Authority  citation  re- 
vised  52193 

2610    Appendixes     A     and     B 

amended 13041 

2610.11    (b)(2)  amended 52193 

2610.21  Amended 52193 

2610.22  (aKl)  revised;  (a)(2) 
and  (3)  introductory  text 
amended 52193 

2610.24    Amended 66573 

2610    Appendixes     A     and     B 

amended 32089,51820 

Appendixes  A  and  B  amend- 
ed  1644 

2615  Heading  and  authority  ci- 
tation revised;  interim 57980 

2615.1—2615.23      (Subpart      A) 

Heading  added;  interim 57980 

2615.1  Nomenclature  change; 
interim : 57980 

2615.2  Nomenclature  change; 
interim 57980 

2615.3  (a)  and  (e)  amended;  in- 
terim.  57980 

2615.4  Nomenclature  change; 
interim 57980 


Note  1:  ioMfac*  pog*  numbara  iiMlicat*  1992  chongat. 
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TITLE  29  Chapter  XXVI— Con.        Page 

2615.6  Nomenclature     change; 
interim 57980 

2615.7  Nomenclature     change; 
interim 57980 

2615.16    Amended;  interim 57980 

2615.30  (Subpart  B)    Added;  in- 
terim  57980 

2617    Authority      citation      re- 
vised  ,. 57982 

2617.40—2617.43     (Subpart     E) 

Revised 22170 

2617.40—2617.42     (Subpart     E) 

Added;  interim 57982 

2619    Appendix     B     amended.. .46526, 

64984 

Appendix  D  amended 64983 

Appendix  B  corrected 65112 

Appendix  B  amended 1645,  53B2 

Appendix  B  corrected 5049 

2621  Appendix  A  amended 64985 

2622  Appendix     A     amended...32089, 

51821 

Appendix  A  amended 1644, 13041 

2644    Appendix     A     amended...32090, 

51822 

Appendix  A  amended 1646, 13042 

2676.15    (c)     table     amended...32090, 

40552.  46526,  51822,  57983, 

64986 

(c)  table  amended...  1646,   5382,  S841, 

13043,  11652,20765 

(c)  table  corrected 11652 

Title  29 — Proposed  Rules: 

0—99  (Subtitle  A)    6301 

5     19208 

102     1 1452 

103     7897 

191    47892 

200—299  (Ch.  II)    6301 

400—499  (Ch.  rV)    6301 

402     14244 

403     '. 14244 

500-599  (Ch.  V) 6301 

500    64216 

507     :....  37175 

541  45824,  50302 

1600-1699     1 1455 

1614     12663 

1625     10626 

1640     ; 14630 

1641    55578 

1900-1999  (Ch.  XVII)    6301 

1904     21222 


Page 

1910    32302,  47348,  48133,  57036 

387,  3096,  4858,  8101 

1915 57036 

3J7 

1926  "!!!!!!!Z!""!Z!""Z!"!!473«^  57036 

387 

1952    49444 

1889 

2200    20200 

2500—2599  (Ch.  XXV) 6301 

2510    36750 

2610    12666 

2617    36750,  58014,  66482 

TITLE  30— MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and  Health 
Administration,  Department  of 
Labor  (Parts  1—199) 

56.6000-56.6904      (Subpart      E) 
Regulation   at   56   FR   2089 

stayed  in  part  to  9-13-91 32091 

Revised;  eff.  11-1-92 46501 

56.6000    Stayed  in  part  to  10-1- 

92 46501 

56.6130  (b)  stayed  in  part  to 
10-1-92 46501 

56.6131  (a)(1)  stayed  to   10-1- 

92 46501 

56.6202    (a)(1)  stayed  to   10-1- 

92 46501 

56.6304    (b)  stayed  to  10-1-92 46501 

56.6306    Stayed  to  10-1-92 46501 

56.6407    (a)  corrected 52193 

56.6501    (a)  stayed  to  10-1-92 46501 

(c)(5)  corrected 52193 

56.6902  (b)  stayed  to  10-1-92 46501 

56.6903  Stayed  to  10-1-92 46501 

56.6000—56.6904     (Subpart     E) 

Appendix  I  stayed  to  10-1- 

92 46501 

56.7055  Regulation   at   56   FR 
2096  stayed  to  9-13-91 32091 

Regulation  at  56  PR  2096 
stayed  to  11-1-91;  revised; 
eff.  11-1-91 46508 

56.7056  Regulation    at    56    PR 
2096  stayed  to  9-13-91 32091 

Regulation    at    56    PR    2096     • 
stayed   to    11-1-91;   revised; 

eff.  11-1-91 46508 

57.5304    Note  corrected.... 52193 
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57.6000—57.6960  (Subchapter  E) 
Regulation  at   56   FR   2096 

stayed  in  part  to  9-13-91 32091 

Revised;  eff.  U-1-92 46508 

57.6000    Stayed  in  part  to  10-1- 

92 46508 

57.6130  (b)  stayed  in  part  to 
10-1-92 46508 

57.6131  (a)(1)  stayed  to   10-1- 

92 46508 

(a)  correctly  designated 52193 

57.6202    (a)(1)  stayed  to   10-1- 

92 _ , 46508 

57.6304    (b)  stayed  to  10-1-92 46508 

57.6306    Stayed  to  10-1-92 46508 

Note  corrected 52193 

57.6330    Note  corrected 52193 

57.6501    (a)  stayed  to  10-1-92 46508 

(c)(5)  corrected 52193 

57.6902  (b)  stayed  to  10-1-92 46508 

57.6903  Stayed  to  10-1-92 46508 

57.6000—57.6960     (Subpart     E) 

Appendix  I  stayed  to  10-1- 

92 ...- 46508^ 

57.7055  Regulation    at    56    FR 

2104  stayed  to  9-13-91 32091 

Regulation    at    56    FR    2104  - 

stayed   to    11-1-91;   revised; 

eff.  11-1-91 46517 

Heading  corrected 52193 

57.7056  Regulation   at   56   FR 
2104  stayed  to  9-13-91 32091 

Regulation    at    56    FR    2104 
stayed  to    11-1-91;   revised; 

eff.  11-1-91 46517 

70    Authority  citation  revised 20913 

70.2    Amended;  eff.  8-16-92 20913 

70.208    (e)  revised;  eff.  8-16-92 20913 

75.2    Revised:  eff.  8-16-92 20913 

75.300—75.389  (Subpart  D)    Re- 
vised; eff.  8-16-92 20914 

75.370    Expires  8-16-93 20914 

75.380  Redesignated           from 
75.1704;  eff.  8-16-92 20914 

75.381  Redesignated           from 
75.1704-1;  eff.  8-16-92 20914 

75.382  Redesignated           from 
75.1704-2;  eff.  8-16-92 20914 

75.383  Redesignated           from 
75.1707;  eff.  8-16-92 20914 

75.385  Redesignated           from 
75.1705;  eff.  8-16-92 20914 

75.386  Redesignated            from 
75.1706;  eff.  8-16-92 20914 

75.388    Redesignated  from 

75.1701;  eff.  8-16-92 20914 


Pa«e 

75.1103-4    (e)  introductory  text 

revised;  eff.  8-16-92 20928 

75.1103-7    (b)  revised;  eff.  8-16- 

92 20929 

75.1301    (a)(2)     revised;     OMB 

number 51616 

75.1316    (a)  revised 51616 

75.1325    (b)  revised 51616 

75.1701    Redesignated  as 

75.388;  eff.  8-16-92 .20914 

75.1704  Redesignated              as 
75.380;  eff.  8-16-92 20914 

75.1704-1    Redesignated  as 

75.381;  eff.  8-16-92 20914 

75.1704-2    Redesignated  as 

75.382;  eff.  8-16-92 20914 

75.1705  Redesignated              as 
75.385;  eff.  8-16-92 20914 

75.1706  Redesignated              as 
75.386;  eff.  8-16-92 20914 

75.1707  Redesignated              as 
75.383;  eff.  8-16-92 20914 

75.1721    (b)(7)  and  (8)  revised; 

eff.  8-16-92 20929 

75.1801  Removed;  eff.  8-16-92 20929 

75.1802  Removed;  eff.  8-16-92 20929 

75.1803  Removed;  eff.  8-16-92 20929 

75.1804  Removed;  eff.  8-16-92 20929 

75.1805  Removed;  eff.  8-16-92 20929 

77.215-2    (c)  revised 7471 

77.215-3    (a)  and  (b)  revised 7471 

77.216-3    (a)  revised 7471 

77.316-4    Revised 7471 

77.216-5    Revised 7472 

100.3  (c)  introductory  text  and 

(g)  revised 2970 

100.4  Revised »71 

Chgpter  II— Minerals  Management 
Service,  Department  of  the  Interior 
(Parts  200—299) 

202  Authority      citation      re- 
vised  57275 

Training  seminars 66358 

Training  seminars 13320 

202.350—202.353     (Subpart     H) 

Added 57275 

203  Training  seminars 66358 

206    Training  seminars 66358 

Training  seminars 13320 

206.152  (a)(1)  and  (b)(l)(I)  re- 
vised  46530 

206.153  (a)(1)  revised 46530 

206.350    Revised. 57276 


Note  1:  ioldfaw  pa««  nvmban  Indkot*  1993  changat. 
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TITLE  30  Chapter  II— Con.  Page 

206.351  Revised 57276 

206.352  Added 57278 

206.353  Added 57279 

206.354  Added 57280 

206.355  Added 57281 

(cKlKii)  and  (dXlKii)  correct- 
ed  12376 

206.356  Added 57283 

206.357  Added 57284 

206.358  Added 57285 

207    Training  seminars 13320 

210  Authority  citation  re- 
vised  57286 

210.350  Revised 57286 

210.351  Revised 57286 

210.352  Revised 57286 

210.353  Added 57286 

210.354  Added 57286 

210.355  Added 57286 

212  Authority  citation  re- 
vised  57286 

212.50—212.52  (Subpart  B) 
Heading  revised;  authority 
citation  removed 57286 

212.350  Added 57286 

212.351  Added 57286 

250  Evaluation  of  MMS  oper- 
ating regulations 31870 

250.0  (y)  added 32098 

250.1  (c)(1).  (2),  (3),  (d)(3),  (9), 
(11).  (12).  (13)  and  (15)  re- 
vised  32098 

250.2  Amended 32098 

250.10  (a)(3)  revised;  (d)  redes- 
ignated as  (d)(1);  (d)(2) 
added 32099 

250.14    (f)  added 32099 

250.32    (a)  revised 32099 

250.34  (b)(5)  and  (8)(i)(B)  re- 
vised: (b)(9)  through  (15)  re- 
designated as  (b)(ll) 
through  (17);  new  (b)(9)  and 

( 10)  added., 32099 

250.40  (a)  introductory  text  re- 
vised  32099 

250.42  Introductory  text 
amended 32100 

250.43  (a)  amended 32100 

250.44  Amended 32100 

250.50-250.67       (Subpart       D) 

Heading  revised 32100 

250.70—250.87       (Subpart       E) 

Heading  revised 32100 

250.90-250.108      (Subpart      F) 

Heading  revised 32100 


Page 
250.120—250.127     (Subpart     H) 

Heading  revised 32100 

250J.54    (b)(1)   redesignated   as 

(b)(l)(i);  (b)(l)(ii)  added 32100 

250.170—250.177     (Subpart     K) 

Heading  revised 32100 

250.180—250.183     (Subpart     L) 

Heading  revised 32100 

250.190    (c)  revised 32100 

250.194    (c)  added 32100 

250.250—250.297     (Subpart     P) 

Revised 32100 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  Enforce- 
ment, Department  of  the  Interior 
(Part*  700—999) 

700.11    (d)  reinstated 12463 

705  Authority       citation      re- 
vised  46987 

705.3  (c)  amended 46987 

705.4  (b)(5)  amended.. 46987 

705.10    Revised 46988 

705.17    (a)  amended 46988 

706  Authority       citation      re- 
vised  46988 

706.4  (c)  amended 46988 

706.5  (b)(  1 )  and  (4)  amended 46988 

761.5    Amended 65634 

780.14    (c)  amended 65635 

780.35    (b)     introductory     text 

amended 65635 

784.23    (c)  amended 65635 

785    Authority       citation      re- 
vised  65635 

785.16    Reinstated;  heading  re- 
vised; (a)  amended 65635 

800.10    Revised 59994 

800.40    (a)(3)  added 59994 

816.74    (a)  through  (d)  revised; 
(e)  redesignated  as  (h);  new 

(e).  (f )  and  (g)  added 65635 

816.81    (a)  introductory  text  re- 
vised  65635 

816.89    (d)  removed 65635 

816.100  Amended 65635 

816.101  Added 65635 

816.104    Revised 65636 

816  105    Revised : 65636 

816.133    (d)  reinstated 65636 

817.74    (a)  through  (d)  revised; 

(e)  redesignated  as  (h);  new 

(e).  (f )  and  (g)  added 65636 


Note  1:  toWfac*  pog*  numban  Indkot*  1993  chongat. 
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931.15  (o)  added 67526 

(p)  added ^V^3 

931.16  (c)  added 67527 

(b)  removed 12723 

934.10    (a)  and  (b)  revised:  (c) 

removed i. ^26 

934.15  (n)  added 826 

934.16  (b),  (e)  and  (f)  revised; 
(j)  and  (k)  removed;  (1) 
through  (y)  added ....827 

935.15    (zz)  added 52473 

(aaa)  added 64193 

(ccc)  added 12727 

(bbb)  added 12731 

938.15  (t)  added 55087 

938.16  (kk)  through  (qq) 
added 55087 

943.15  (e)  added 5987 

(f )  added 13644 

(g)  added *1*07 

943.16  (b)  through  (j)  added 21607 

944.15  (q)  added 41803 

( r )  added 58857 

(s)  added MM4 

944.16  (a)  through  (g)  re- 
moved; new  (a)  through  (m) 
added 41804 

(n)  and  (o)  added 58858 

946.15    (ee)  added 37156 

948.15  (1)  added 50269 

(m)  added 58311 

948.16  (d).  (e),  (g),  (h).  (k).  (m). 
(o).  (p).  (r).  (u).  (y).  (z),  (bb). 
(ff),  (gg)  and  (11)  removed; 
(f ),  (n)  and  (kk)  revised;  (nn) 
through    (zz),    (aaa),    (bbb) 

and  (ccc)  added 50269 

(ddd)  through  (iii)  added 58311 

950.30    Revised 12733 

950.35    Added 12733 

Title  30 — Proposed  Rules: 

1-199  (Ch.  I)    6301 

46     48720 

48     48376.  59235 

56    48720,  67364 

8102 

57  48720,  67364 

8102 

58  500,  7900 

70   67364 

8102 

71  "■""""! 48376,  59235,  67364 

8102 


Page 

817.81    (a)  introductory  text  re- 
vised  ;..  65636 

901.15  (1)  added 30506 

(j)(2)(ii)   and   (viii)    removed: 

(1)(4)  revised;  (m),  (n)  and 

(o)  added 20048 

(e)  introductory  text  amend- 
ed  ....32511 

901.16  (b),  (g),  (j)(l)  and  (k)  re- 
moved; (1)  and  (m)  added 30507 

(I)  and  (m)  removed 41794 

(a),  (c),  (d).  (e).  (f).  (h).  (i), 

(j)(2),  (3)  and  (4)  removed 20048 

904.10    (b)(1),  (6),  (20)  and  (36) 

removed 32964 

904.15    (i)  added 32964 

(j)  added 14797 

906.15  (n)  added 33383 

906.16  (b),  (c).  (f),  (g)  and  (h) 
removed 33384 

913.15  (m)  added 37012 

(n)  added 64993 

913.16  (a)     through     (k)     re- 
"    moved;      (1)      through      (r) 

added 64994 

914.15  (ff )  added...^ 37015 

(gg)  added 37019 

(hh)  added 60062 

(ii)  added .< 64995 

(jj)  added 65000 

(II)  added „ 14355 

(kk)  added 20051 

(mm)  added 22659 

914.16  (f)  added 37015 

(a)  revised 37019 

(g)  added 65000 

(h)  added 14355 

(i),  (j)  and  (k)  added 22659 

915.15  (i)  added 56594 

915.16  Added „ 56594 

916.12    CFR  correction 6481 

916.15  (k)  added 46547 

(1)  added 12720 

916.16  (b)  added 46548 

(c)  added 12718 

916.25    (c)  added 12718 

917.15  (ii)  added 47911 

(jj)  added 13046 

917.16  (e)  and  (f )  added 47911 

920.15  (m)  added 37851 

(o)  added 61162 

(n)  added : 63659 

(p)  added;  (a)  removed 1106 

920.16  (b)  through  (g)  added 37851 

(h)  through  (n)  added 63659 

931.12    Removed 67526 


Note  1:  t«ldf»i»  Mga  iMimbw*  Indkof*  1992  chonflM. 
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TITLE  30  Chapter  VII— Con.   p^^e 

72     500,  7900 

75 67364 

8102 

77    48376.  48720.  59235 

8102 

100     2972,  9518 

201-299  (Ch.  II) 47049 

206     64724 

865 

218  31891.  46396 

230  31891,  46396 

700  65716 

2065 

701  ...44049.   45780.   48714.   51861. 

52494.  55103 

8102 

724  48924 

740  33152.  38175,  42712.  46396 

761  ...33152,   33170,   38175,   42712, 

46396 

772  ...32050.   33152.   38175.   42712. 

46396 

773  45780,  55103 

778  : 45780,  55103 

780  : 44049,  52494 

8102 

784  ...33170.   37194,   40286,   44049, 

52494 
8102 

785    48714,  51861,  65716 

2065 

795  57376,  66003 

3975 

780 8102 

784  8102 

816  44049,  52494.  59904,  60012 

2235,  4085,  8102 

817  ...33170.   37194.   40286,   44049. 

52494.  60012 

2235,  4085,  8102 

827  65716 

2065 

840  "!!!!!!!!!!"!ZZ!!Z!!!!!!!!!*«m  55103 

843 45780,  55103 

845  51184 

846  48924 

870  50754,  57376,  66003 

3975 

872    57376.  66003 

3975 

873    57376,  66003 

3975 

874 57376.  66003 

3975 

875    57376.  66003 


Page 
3975 

876    57376.  66003 

.: 3975 

886  57376.  66003 

3975 

901  44050 

904  51188.  55642.  65030 

913  31577 

914     31093,  37868,  37864,  47051 

543,  21634 

916    58018 

917    30722,  33398,  65031,  67558 

3601,  12775,  12776,  14818,  21636,  21637 

918     61215 

21639 

920    30517,  55642 

13680,  13682,  14820 

925    60077 

931  37051,  37870,  55249,  65032 

934  47929,  65033,  65034 

935  ...31896,   37871,   42299,   46588, 

48720,  49856,  67559 
2066,  12777,  12779,  12782 

936 12784 

938    12785,  22673 

943 31094,  55643 

1 136,  21640 

944 41314,  63699 

2067,  13684,  14821 

948    33399 

12790 

950    31898.  37873,  42712.  67560 

1137 


TITLE  31— MONEY  AND  FINANCE: 
TREASURY 

Subtitle  A— Office  of  the  Secretary 
of  the  Treasury  (Parts  0 — 50) 

3    Heading  and  authority  cita- 
tion revised 42938 

3.30  (Subpart  C)    Added 42938 

12    Removed 19377 

17    Added 40788 

Chapter  I — Monetary  Offices,  De- 
partment of  the  Treasury  (Parts 
51—199) 

123    Removed 21740 


Note  1:  l«Ufa«>  pog*  numbtn  indical*  1992  chttngat. 
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Chapter  II — Fiscal  Service,  Depart- 
ment of  the  Treasury  (Parts 
200—399) 

1 1  Page 

211.1  (a)  amended 56932 

316    Revised 14276 

332    Revised 14281 

342    Revised 14282 

351  Authority  citation  re- 
vised  14285 

351.2  (b)  revised 14285 

351.3  (a)  revised 14285 

351.5    (a),  (b)  and  (d)  revised 14285 

351.7    (a)  revised 14285 

352  Authority  citation  re- 
vised   14286 

352.3    (a)  and  (b)  revised 14286 

Chapter  V — Office  of  Foreign  Assets 
Control,  Department  of  the  Treas- 
ury (Parts  500—599) 

500.563  Heading  revised;  (c)(1) 
and  (2)  amended;  (c)(3) 
added 65992 

500.564  Amended 65993 

500.570  Added ,. 1872 

500.571  Added 17855 

500.572  Added 20766 

500.573  Added 20766 

500.612    Added 9053 

500.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 
added 1387 

500.803    Amended 1387 

500.808  (a)(6)(ii)  and  (c) 
amended 1387 

500.809  Revised 1387 

500.901    Amended  (OMB 

number) 6297 

Amended  (OMB  nimiber) 9053 

505  Authority  citation  re- 
vised  45895 

505.10    Amended 45895 

505.31    (a)(2)  and  (b)  revised 45895 

515.207    Added 15216 

515.311    Amended 49847 

515.533    (b)  redesignated  as  (c); 

new  (b)  added 15216 

515.560  (c)(1)  revised;  (c)(5)  re- 
moved  49847 

(k)  revised 15216 

515.563  (a)(1)  and  (2)  revised 49847 

515.564  (a)    introductory    text 

and  (1)  revised;  (c)  added 49847 


Page 

515.569  (d)  and  (e)  redesignat- 
ed as  (e)  and  (f);  new  (d) 
added 49847 

515.801    (b)(1)  amended;  (b)(2) 

and  (3)  revised;  (c)  added 1388 

515.803    Amended... 1388 

515.808  (a)(6)(iii)  and  (d) 
amended 1388 

515.809  Revised 1388 

515.901    Revised  (OMB 

number) 6297 

520  Authority  citation  re- 
vised  45895 

Authority  citation  revised....  1388,  6297 
520.101    (a)(3)   removed;    (a)(4) 
redesignated  as  (a)(3);  (a)(1) 

and  new  (3)  revised 45895 

520.801    (b)(1)  amended;  (b)(2) 

and  (3)  revised 1388 

(c)addeS 13W 

520.803    Amended 1389 

520.809    Revised „ : 1389 

520.901    Amended  (OMB 

number) 6297 

530    Removed 1389 

535.217    (b)  revised 40553 

535.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 

added 1389 

535.803    Amended 18t9 

535.807    Added 1389 

535.905    Amended  .(OMB 

number) *297 

545.599    Added 32056 

550.514    Removed „ 66338 

Technical  correction 525 

550.801  (b)(1)  amended 1389 

(b)(2)  and  (3)  revised;  (b)(6) 

amended;  (c)  added 1390 

550.802  Amended 1390 

550.806  Revised 1390 

550.807  (a)(7)(iii)  and  (c) 
amended 1390 

550    Appendix  A  amended 37157 

Appendix  B  added 37157 

Appendix  B  amended 65994 

Appendix  A  amended 10799 

555  Authority  citation  re- 
vised  10291 

555.503    Added 10291 

555.901  (Subpart  I)    Added 10291 

560.409    Added 61373 

560.514    Added 61374 


Note  1:  ■aMfoc*  pog*  numban  indlcot*  1993  chongat. 
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TITLE  31  Chapter  V— Con.  Page 

560.801  (b)(1)  and  (6)  amend- 
ed; (b)(2)  and  (3)  revised;  (c) 
added 1390 

560.802  Amended 1390 

560.806  (b)(3)  amended 1390 

(d)  amended 1391 

560.807  Revised 1391 

575.806    Revised 1391 

575.901    Added  (OMB 

number) 6297 

575    Appendix  A  amended 48104 

580    Added 10821 

Chapter  Vfll— Office  of  International 
Investment,  Department  of  the 
Treasury  (Parts  800—899) 

Chapter  VIII    Established 58780 

800    Added 58780 

Title  31 — Proposed  Rules: 

0-50  (Subtitle  A)    7544 

91     7686 

92     7686 

100     7686 

103     10307 

200-399  (Ch.  II)    8286 

'205     10102,  '.0951 

349 3870,  10748 

356     3870,  10748 

357 12244,  20572 

TITLE  32— NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense  (1—399) 

25—33  (Subchapter  B)  Head- 
ing added 6199 

25    Redesignated      from      part 

280 6199 

25.100    (b)(3)  amended 6199 

25.110    (b)  amended... 6199 

25.200    (a)  and  (b)  amended 6199 

25.205    Amended 6200 

25.210    Amended 6200 

25.215    Amended 6200 

25.220    (b)  amended 6200 

25.225    Amended 6200 

25.300    Amended 6200 

25.305    Introductory  text, 

(c)(2).  (4)  and  (5)  amended 6200 

25.310    Amended 6200 

25.312    (c)  and  (d)  amended 6200 

25.314    (d)(l)(iv)  amended 6200 


Page 

25.320  (a)(2)  and  (b)  amend- 
ed  -6200 

25.325    (a)(2)  amended 6200 

25.400  (a)  and  (b)(1)  amend- 
ed  6200 

25.405    (a)    introductory    text, 

(1)  and  (2)  amended 6200 

25.410  (b)  amended 6200 

25.411  (d)  and  (f)  amended 6200 

25.413    Introductory  text 

amended 6200 

25.420    Amended 6200 

25.505    (a)  and  (b)  amended 6200 

25.605    (a)  amended 6200 

25.615    (a)  amended 6200 

25.620    (a)     introductory     text         « 

and  (b)  amended » 6200 

28    Redesignated      from      part 

282 6199 

28.200    (a)  amended 6200 

28.205    (a)  amended 6200 

28.300    (a)  and  (b)  amended 6200 

33    Redesignated      from      part 

278 6199 

33.4  (a)  and  (b)  amended 6200 

33.5  Amended 6200 

33.21    (g)(2)  amended 6200 

33.24  (b)(4)  and  (e)(2)(ii) 
amended 6200 

33.25  (e)  and  (f )  amended 6200 

33.26  (c)  amended 6200 

33.30    (b),     (d)(4)     and     (f)(2) 

amended 6200 

33.32  (c)(3)  and  (g)(2)  amend- 
ed  6201 

33.36  (c)(1)  introductory  text, 
(d)(2)  introductory  text  and 
(f)(3)  amended 6201 

33.37  (a)(3),  (c)(1).  (2).  (3)  and 

(4)  amended 6201 

33.41  (b)  introductory  text, 
(d)(3).    (e)(l)(i),    (ii),    (2)(i), 

(li),  (ill)  and  (3)  amended 6201 

33.42  (a)(2)  amended 6201 

33.43  (d)  amended 6201 

33.44  Introductory  text  and  (b) 
amended 6201 

33.50  (b)(5)  amended 6201 

33.51  (c),  (d)  and  (e)  amended 6201 

40—146  (Subchapter  B)  Redes- 
ignated as  subchapter  C 6199 

40a    Revised 66359 

93    Added;  interim 51328 

102    Revised 3541 


Note  1:  Boktfac*  pas*  numban  Indlcot*  1993  chonflM. 
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.6199 


150—152  (Subchapter  C)  Re- 
designated as  subchapter 
D 

154— 159a  (Subchapter  D)  Re- 
designated as  subchapter 
E 6199 

155    Revised.- 53«3 

Effective  date  corrected 7878 

160—173  (Subchapter  E)  Re- 
designated as  subchapter 
p 6199 

162  Added 50271 

163  Removed 43871 

174—179  (Subchapter  P)  Re- 
designated    as     subchapter 

G ..- «'W 

174    Removed 22429 

185—186  (Subchapter  G)  Re- 
designated    as     subchapter 

H «»W 

Subchapter  L    Heading  added 60062 

187  Redesignated  from  part 
197;  authority  citation  re- 
vised  64481 

187.1    Amended 64481 

187.5  (d)(1)  amended 64481 

187.6  Amended 64481 

187  Enclosure  1  amended 64481 

188  Redesignated  from  part 
214;  authority  citation  re- 
vised  64481 

188.6    Amended 64481 

189  Redesignated    from    part 

235 64481 

190  Redesignated     from     part 

265 64481 

190.1    (a)  amended 64481 

190.4  (d)  amended .^ 64481 

190.5  (a)(3)  amended 64481 

190    Appendix  amended. 64482 

192    Redesignated     from     part 

301 32964 

192.1  (a)  amended 32964 

192.2  Amended 32964 

192.4  Amended 32964 

192.5  Footnote  2  amended 32964 

192.6  Footnote  3  revised 32965 

195    Redesignated     from     part 

300 32965 

195.3  Amended 32965 

195.5    (b)  amended 32965 

195.8  (d)(1)  amended 32965 

195.9  (b),  (c)(2)  and  (3)  amend- 
ed  32965 

195.10  (a)    introductory    text, 

(2)  and  (f)  amended 32965 


Page 

195.11    (c)  amended 32965 

197    Redesignated  as  part  187 64481 

199    Authority      citation      re- 
vised  44006,59877 

199.2    (b>      ameiftled...52203,      59872, 

59877 

199.4  (c)(3)(ix)  introductory 
text  amended; 

(c)(3)(ix)(A)(4),  (5),  (B)(2). 
(C),  (g)(39)  and  (72)  revised; 
(g)(73)  redesignated  as 
(g)(74);  (b)(8),  (9)  and  new 

(g)(73)  added 52196 

(b)(5)(ix)(A)  and  (B)  removed; 
(a)(12),  (b)(5)(ix)  and  (6)  re- 
designated as  (a)(13).  (b)(6) 
and  (7);  new  (a)(12), 
<b)(4)(vU)  (viii).  (ix),  (6)(i) 
through  (iv)  and  (h)(5)(vl) 

added 52203 

Xb)(l)(iv),  (d)(3)(vi)  introduc- 
tory text  and  (B)  revised 598T2 

199.6  (b)(4)fx)(B)  introductory 
text,  (.3)  introductory  text, 
(iv)  and  (»i)  revised;  note  re- 
moved; (b)(4)(x)(B)(3)(»<i) 
added 52198 

(a)(6)  through  (9)  redesignat- 
ed as  (a)(7)  through  (10); 
new  (a)(6)  added 52205 

(b)(l)(iii).  (4)(iv)(D),  (vii)(E), 
(x)(B)(5)(t7iti)  and  (c)(lKv) 
added;  (b)(4)(iv)(B)  revised 59878 

199.7  Technical  correction 32965 

(b)(3)  and  (4)  redesignated  as 

(b)(4)  and  (5);  (a)  introduc- 
tory text,  (b)(2)(ix)  intro- 
ductory text,  (A),  new 
(b)(5)(i)  introductory  text, 
(ii)  and  (c)(2)(i)(A)  revised; 
(b)(2)(x)(D).  (3),  (5)(m), 
(c)(l)(iii)  note  and  (i)(3) 
added 59878 

199.14    (g)(1)  revised 44006 

(g)(l)(v)(A),  (B),  (vI)(A)  and 
(B)(2)  amended;  (g)(l)(v)(C) 
added 50273 

204  Redesignated  from  part 
288;  authority  citation  re- 
vised  64482 

204.1    Amended 64482 

204.4  (c)(l)(i),   (il),   (vll),   (vlii) 

and  (Ix)  amended 64482 

204.5  (f )  amended 64482 


Note  1:  BaMfm*  pog*  numiMn  Indkata  1992  chanQM. 
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TITLE  32  Chapter  I— Con.  Page 

204.6  (a)(1).    (4),   (b)(l)(v),   (2) 

and  (3)  amended 64482 

204.8  Amended 64482 

204.9  Heading  amended 64482 

204.10  Introductory  text 
amended 64482 

205    Added 64194 

210.3    (b)  revised 42939 

214    Redesignated  as  part  188 64481 

223    Added 64554 

235    Redesignated  as  part  189 64481 

247    Redesignated     from     part 

297 58179 

247.3    (c)(2)  amended 58179 

247.5    (e)  amended 58179 

247    Appendixes  A  through  F 

amended 58179 

255    Added 41940 

265  Redesignated  as  part  190 64481 

266  Revised 36003 

271    Redesignated     from    part 

286f;  authority  citation^  re- 
vised  \ 64482 

271.2  (c)  amended 64482 

271.3  (a)  and  (b)  amended 64482 

273    Removed 6199 

275    Redesignated     from     part 

294 57984 

275.2    (b)  amended 57984 

275.4  Amended 57984 

275.5  (a)(3)  and  (b)(1)  amend- 
ed  57984 

275.7  (b)  amended 57984 

275.8  (b)  introductory  text,  (c) 

and  (f )  amended 57984 

275.9  (a)(2)(ii),    (b)(1).   (3),   (c) 

and  (d)  amended 57984 

275.10  (d)  amended 57984 

275.11  (c)  and  (d)  amended 57984 

275.12  (a),   (c)(1).   (2),   (3).   (4) 

and  (d)  amended 57984 

275.13  (c)  amended 57984 

275    Enclosure  1  amended 57984 

278    Redesignated  as  part  33 6199 

280    Redesignated  as  part  25 6199 

282    Redesignated  as  part  28 6199 

284  Technical  correction 31085 

285  (Subchapters  N  and  O) 
Headings  corrected;  part  285 
transferred  from  subchapter 

O  to  subchapter  N 58179 

286—299  (Subchapter  P)  Head- 
ing revised 60062 

286  Transferred  to  subchapter 

N 5388 


Page 
286a    Redesignated      as      part 

310 55631 

286b    Redesignated      as      part 

311 55631 

286b.7    (b)(2)  added 32966 

286c    Redesignated      as      part 

313 55631 

286d    Redesignated      as      part 

314 ; 55631 

286e    Redesignated      as      part 

315 55631 

286f    Redesignated      as      part 

271 64482 

286i  Redesignated  as  part  293....  58179 
Correctly      redesignated      as 

293 59217 

287  Transferred  to  subchapter 

N;  heading  revised 58501 

Heading  corrected 8074 

287a    Redesignated  as  316 6074 

288  Redesignated  as  part  204..K.  64482 

289  Redesignated  as  part  337 64482 

290  Revised 49685 

290.7    (d)  and  (e)  redesignated 

as  (e)  and  (f ) 15254 

Transferred  to  subchapter  N 5388 

290.7  (c)   redesignated   as   (d); 

new  (c)  added 56932 

290  Appendix  D  added 56932 

290a    Redesignated      as      part 

317 55631 

291  Transferred  to  subchapter 

N 5388 

291a    Redesignated      as      part 

318 55631 

291b    Redesignated      as      part 

338 64482 

292  Heading  and  authority  ci- 
tation revised 55088 

Transferred  to  subchapter  N; 

heading  revised 58501 

Transferred  to  subchapter  N 5388 

292.6    (b)  revised 55088 

292.8  (a)  revised 55088 

292.9  (a)  introductory  text. 
(b)(1)  introductory  text  and 
(d)  introductory  text  re- 
vised  55088 

292a    Correctly    designated    as 

part  319 57799 

293  Removed 51976 

Correctly    redesignated    from 

2861 59217 

293.4    (a)    footnote    3    and   (b) 

footnote  amended 58179 


Note  1:  toldfof  pog»  numban  indkofa  1993  chonga*. 
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Pace 
Correctly  designated 59217 

293.5  (e)  footnote  6  amended 58179 

Correctly  designated 59217 

293.6  (e)(  1 )  amended 58179 

Correctly  designated „ 59217 

293.7  (a)(1)         thorugh         (4) 
amended 58180 

Correctly  designated 59217 

293  Appendices   A  through  D 
headings  amended 58180 

Correctly  designated 59217 

294  Redesignated  as  part  275 57984 

295  Added • 49694 

Transferred  to  subchapter  N 538$ 

295c    Redesignated  as  320 6074 

296  Redesignated  as  part  336 64482 

297  Redesignated  as  part  247 58179 

298  Removed;  new  part  298  re- 
designated from  part  298b 58180 

298.2    (b)  amended 58180 

298.4    (i)(3)  amended 58180 

298a    Redesignated      as      part 

321 55631 

298b    Redesignated      as      piut 

298 58180 

299  Transferred  to  subchapter 

N;  heading  revised 58501 

Transferred  to  subchapter  N 53«8 

299a    Redesignated      as      part 

322 55631 

300—301  (Subchapter  Q)    Head- 
ing removed 31537 

300  Redesignated  as  part  195 32965 

301  Redesignated  as  part  192 32964 

310    Redesignated     from     part 

286a 55631 

Authority  citation  revised 57800 

310.1  (a)  amended 57800 

310.2  (c)  amended 57800 

310.6    (a)(2).     (c)(4)     and     (f) 

amended 57800 

310.10  (a)(1),  (b)(2),  (3)  and  (f) 
amended 57800 

310.11  (b)  amended 57800 

310.12  (a)(3)   and   (d)   amend- 
ed  - 57800 

310.20    (a)(2)(i)  and  (iii)  amend- 
ed  _ 57800 

310.30  (a)(6),  (8),  (d)(1),  (f)(4). 
(h)(3)  and  (1)  amended 57800 

310.31  (a)(l)(i).        (ill)        and 
(b)(l)(U)  amended 57800 

310.32  (b)(1)  and  (d)(2)  amend- 
ed  57800 

310.33  (e)  amended 57800 

310.40    (b)  and  (c)(3)  amended....  57800 
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310.41    (e)(2)(iv).  (5).  (g)(2)  and 

(k)(7)  amended 57800 

310.43  (b)(1)  amended 57800 

310.44  (a)(3)(ll),    (iii),    (f)(l)(i) 

and  (11)  amended 57800 

310.5ft   (b)(1),    (4)    and    (e)(1) 

amended 57800 

310.51  (a)(6)  and  (b)  amend- 
ed  .-. 57800 

310.52  (a)(2)  amended 57800 

310.60  (e)(4)  and  (f)(3)  amend- 
ed  57800 

310.61  (a).  (b)(l)(i)  and  (2) 
amended ,rn«,.57800 

310.62  (i)(l)(i).        (3).        (1/)(1).X 
(3)(iv).  (m)(l).  (n)(l),  (OKI)      ^ 
and  (3)  amended .?„....  57800 

310.63  (b)(l)(iv),  (V),  (2)(H), 
(Hi),  (3)(ii),  (iii),  (4)(iii). 
(5)(iv).  (vli),  (d)(l)(ii),  (2), 
(f),  (g)(1)  amended;  (d)(4) 
redesignated     as     (d)(l)(lv) 

and  amended 57800 

310.64  (a)(1),  (2),  (b)(1)  and  (3) 
amended 57801 

310.72    (a)(3)  amended 57801 

310.112    (a)  and  (b)  amended 57801 

310  Appendixes  A  through  I 
amended 57801 

311  Redesignated  from  part 
286b 55631 

Heading  and  Authority  cita- 
tion revised 57801 

311.5  (b)  Introductory  text 
and  (1)  amended 57801 

311.6  (a)(2)  amended 57801 

311.7  (a)  amended 57801 

312  Added 51976 

313  Redesignated     from     part 

286c 55631 

Heading  and  authority  cita- 
tion revised 57802 

313.1    Amended 57802 

314  Redesignated  from  part 
286d 55631 

Authority  citation  revised, 57802 

314.1    Amended 57802 

315  Redesignated  from  part 
286e 55631 

Authority  citation  revised 57802 

315.1    Amended 57802 

316  Redesignated  from  287a; 
authority  citation  revised 6074 

316.3  Amended 6074 

316.4  Amended tOf* 


Note  1:  BeMfac*  pa9«  nuinban  Indkota  1993  dtanflM. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  32  Chapter  I— Con.  Page 

316.6  (a),  (b),  (c)(1).  (3)(xvi), 
(d)(1),  (2).  (e)(2)  and  (f)(2) 
amended 6074 

317  Redesignated  from  part 
290a 55631 

Authority  citation  revised 57802 

317.6  (a)  amended 57802 

317.7  (a)  amended 57802 

317.10    (b)(1).   (e)   introductory 

text,  (1)  and  (f)(2)  amend- 
ed  57802 

318  Redesignated  from  part 
291a 55631 

Authority  citation  revised 57802 

318.1    Amended 57802 

318.4  (a)  and  (b)  amended 57802 

318.5  (b)  amended 57802 

319  Authority  citation  re- 
vised  56595 

Correctly    redesignated    from 
part  292a...„ 57799 

319.5  (b)  and  (d)  amended:  (e) 
revised 56595 

319.7  Amended 56595 

319.8  (b)  revised 56595 

319.10  (b)  amended 56595 

319.11  (d)  amended 56595 

319.13    Revised 56595 

320  Redesignated  from  295c; 
authority  citation  revised 6074 

320.3  (a)  and  (c)  amended 6074 

320.4  (b)(1),  (2)  and  (c)(l)(iii) 
amended 6074 

320.6  (a)  amended 6074 

321  Redesignated  from  part 
298a 55631 

Authority  citation  revised 57802 

321.4    (d)(1)  and  (2)  amended 57802 

321.6    (a)(1),    (b)(2)(i)    and    (6) 

amended 57802 

321.11    (b)     introductory     text 

and  (5)  amended 57803 

321.15    (g)(1)  and  (2)  amended....  57803 

322  Redesignated  from  part 
299a 55631 

Authority  citation  revised 57803 

322.4  (b)(1)  amended 57803 

322.5  Amended 57803 

322.6  Amended 57803 

322.10    (b)(1)       through       (13) 

amended 57803 

323  Redesignated     from     part 

1286 57803 

Appendixes  A  and  C  amend- 
ed  57803 


Page 

336  Redesignated     from     part 

296 64482 

336.2  (b)  amended 64482 

336.3  (b)  amended : 64482 

336.4  (a)  amended 64482 

336.5  (d)  amended 64482 

336.6  Amended 64482 

337  Redesignated     from     part 

289 K 64482 

337.1  Amended 64482 

337.2  Revised 64482 

338  Redesignated  from  part 
291b 64482 

340    Added 4«54 

350—399  (Subchapter  R)  Head- 
ing revised 31537 

Heading  corrected 60062 

350    Revised 7547 

352    Revised , 31537 

362    Revised 31540 

376    Added 65421 

Chapter  V — Department  of  the  Army 
(Parts  400—699) 

518    Revised 48932 

518.5    Amended 56010 

518.10    (c)     introductory     text 

amended;  (e)  revised 56010 

518.21  Introductory  text  re- 
vised  56010 

518.22  (b)  amended 56010 

518.24  (a)  amended;  (b)  re- 
vised  56010 

518.29    (e)  revised;  (f )  added 56010 

518.37    (d)(1)  revised 56010 

518.50    Correctly  designated 56010 

518.54  Introductory  text  re- 
vised; (g)(1)  removed;  (g)(2) 
and  (3)  redesignated  as 
(g)(1)  and  (2) 56010 

518.60  Revised 56010 

518.61  Revised 56010 

518.85    (g)(3)  revised 56011 

518.99    (b)(2)  introductory  text, 

(3)  Introductory  text  and  (c) 
amended 56011 

518  Appendix  E  amended 56011 

519  Revised 65392 

Regulation    at    56    FR    65392 

withdrawn 9501 

552.126—552.130     (Subpart     J) 

Added 37130 

583.1    Removed 525 

591    Removed ..6677 


Note  1:  loMfoc*  pog*  numban  Indlcat*  1993  changes. 
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1AN6ES  JULY  1,  1991  THROUGH  MAY  29,  1992 


Page 

619  Carrier  qualification  pro- 
gram requirement  temporar- 
ily suspended 45895 

626  Suspended 37019 

Revised '  '368 

627  Suspended 37019 

Revised 12604 

Chapter  VI — Department  of  the 
Navy  (Part*  700—799) 

701.1—701.11  (Subpart  A)  Re- 
vised  66574 

701.21—701.31  (Subpart  B)  Re- 
vised  66586 

701.31—701.32  (Subpart  C)  Re- 
vised  66590 

701.40—701.53  (Subpart  D)  Re- 
vised  66592 

701.117—701.120     (Subpart     G) 

Authority  citation  revised 59217 

701.119  Heading  and  (b)  head- 
ing revised;  (b)(2)  removed 59217 

(b)(5)  removed 2682 

706.2    Table  Three  amended 37285 

Table  Four  amended 37285 

Table  Five  amended 47152,  47153 

Table  One  amended.... 4855,  4938,  11266 

Table  Two  amended 4854, 14356 

Table    Three    amended...4855,    4938, 
5857,11266,14357 

Table  Four  amended 5858 

Table  Five  amended 4855,  5857 

719  Authority  citation  re- 
vised  f 57803 

719.112    Revised 57803 

720.1—720.13  (Subpart  A)  Re- 
vised  5228 

720.20—720.26  (Subpart  B)  Re- 
vised  5232 

725  Revised;  interim 2463 

726  Revised , 55088 

750  Revised 4722 

751  Revised ~ 5055 

755  Revised 42232 

756  Revised 4736 

757  Revised. 5072 

Chapter  VII— Department  of  the  Air 
Force  (Parts  800—1099) 

806b  Authority  citation  re- 
vised  33384 

806b.l3  (b)(19)(i).  (ii)  and  (iii) 
removed;  (b)(20)  redesignat- 
ed as  (b)(19) 33384 

(b)(7)  and  (10)  revised 42939 


«7 


Pace 


(b)(7)(i)  and  (lOXi)  revised 60923 

860  Removed 2840 

861  Revised 30328 

Chapter  XII— Defense  Logistics 
Agency  (Parts  1200—1299) 

1285  Revised 65423 

1286  Redesignated      as      part 

323 57803 

Chapter  XIX— Central  Intelligence 
Agency  (Ports  1900—1999) 

1904  Added 41458 

1905  Added 41459 

Title  32 — Proposed  Rules: 

153    - 33218 

165    •♦ 55250 

169a    67024 

199      30360. 

SOSaiv,    41496,    48134,    48135.    57498, 

64488 
220    66381 

228 - 30365 

229   :.....r...  46259.  46261 

251 59236 

293  .^ 46137 

295  .1. 37873 

312  46137 

12891 

32i""!!!!!!I "275 

335  .'. 5122 

505  4387,  21365 

619  1 137* 

8066  50303 

TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Department 
of  Transportation  (Parts  1—199) 

1    Technical  correction 41392 

1.30-1—1.30-40    (Subpart    1.30) 

Added * 30252 

1.30-1    (d)(1)  correctly  revised 43701 

26    Authority  citation  revised 1 4485 

26.03  Revised;  eff.  8-19-92 14485 

(c)  corrected 21740 

26.04  Note  removed;  (d)  added; 

eff.  8-19-92 14486 

(d)  corrected 21741 

26.09    (b)  revised;  eff.  8-19-92.. 


Note  1:  Soldfac*  pog*  nwmbwt  Indkcrt*  1993  chonsM. 


68  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  33  Chapter  I— Con.  Pace 

88    Authority  citation  revised 33385 

88.11  (a)  revised 33385 

88.12  Added 33386 

100    Temporary         regulations 

list 33708.  51980 

Temporary     regulations     list...2020, 

19086 

100.35-05    Added  (temporary) 8419 

100.35-T0511    Added       (tempo- 
rary)  20055 

100.35-T0538    Added      (tempo- 
rary)  42940 

100.35-T0547    Added       (tempo- 
rary)  ......51332 

100.35-T0728    Added       (tempo- 
rary)  42941 

100.35-T0731    Added       (tempo- 
rary)  19086 

100.35-T0901    Added       (tempo- 
rary)  31086 

100.35-T0902    Added       (tempo- 
rary)  20404 

100.35-T0903    Added       (tempo- 
rary)    21741 

100.35-T0906    Added       (tempo- 
rary)  31873 

Added  (temporary) 21212 

100.35-T0913    Added       (tempo- 
rary)  31872 

100.35-T0914    Added       (tempo- 
rary)  31875 

100.35-T0915    Added       (tempo- 
rary)  ...31874 

100.35-T0916    Added       (tempo- 
rary)...'.  34022 

100.35-T1074    Added       (tempo- 
rary)  50656 

100.35-T1095    Added       (tempo- 
rary)  48105 

100.35-T1104    Added       (tempo- 
rary)  14640 

100.35-T9108    Added       (tempo- 
rary)  40553 

100.102    Implementation    (tem- 
porary)  29898 

100.109    Implementation    (tem- 
porary)  29899 

100.201    (a)  and  Table  One  re- 
vised  21211 

100.501  Implementation    (tem- 
porary)...29897,        29898,        42687, 

60062,66788 

100.502  Implementation    (tem- 
porary)  33707 


Page 

Implementation     at     56     FR 

33707  canceled 46376 

100.504  Implementation  (tem- 
porary)  33708 

100.509  Implementation  (tem- 
porary)  30507 

100.510  Implementation  (tem- 
porary)  33707 

100.511  Implementation  (tem- 
porary)  , 29897,  33708 

Implementation  (temporary) 1 1577 

100.514  Implementation  (tem- 
porary)  29898 

100.1105  Implementation  (tem- 
porary)  47911 

(b)(2)  amended;  interim 51332 

110.140    (b)(3)  corrected 40360 

110.224    (d)(1)  table  amended 11578 

117.123  (b)  redesignated  as  (c); 
(a)  introductory  text  and 
new  (c)  introductory  text  re- 
vised; new  (b)  added 1392 

117.175    (a)  revised;  eff.  5-1-92 

to  10-31-92 14644 

117.189    (d)  added;   eff.   5-1-92 

to  10-31-92 13322 

117.255  (a)(2)  revised  (tempo- 
rary)  35187,  49145,  59881 

(a)(2)  revised  (temporary) 3009 

(a)(2)  revised;  (a)(3)  and  (4) 

added  (temporary) 9387 

(a)(2),  (3)  and  (4)  revised; 
(a)(5)  added;  interim;  eff.  5- 
27-92  through  12-31-92 22174 

117.261    (gg)  removed 11579 

117.287    (e)  revised »38073 

(e)  corrected 43649 

117.415 

117.444 

117.545 

117.561 

117.573 

117.588 

117.595 

117.611 

117.618 

117.619 

117.620 

117.627 

117.679 

117.703 

117.733 


(c)  revised 2841 

Added 43872 

Removed 7879 

Revised  (temporary) 30334 

Revised 14643 

Added 41460 

Revised 5749 1 

Revised 41461 

Revised 60064 

Revised 4 146 1 

Added 41462 

Revised 37474 

Removed 57287 

Revised 22175 

(b)      suspended;       (k) 
added,  eff.  8-1-91  through  9- 

29-91 40419 

117.822  (a)  revised;  (c)  added 54789 


Note  1:  loMfoc*  pa^*  numbsn  Indkol*  1993  diongas. 
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(a)  revised.....!.'. W* 

117.827    Removed 36099 

117.837  Revised nsw 

1 17.838  Removed 7655 

1 17.867    Removed 67528 

117.881    (b)  removed : 67528 

1 17.885    Removed 67528 

117.891    Removed 67528 

117.893    (a)  revised 66599 

117.899    Revised 49706 

117.911    (d)      revised      (tempo- 
rary)  - 57288 

(d)      revised:      eff.      4-1-92 

through  5-29-92 1M77 

117.997    (e)  added 49411 

117.1017    Removed 13645 

117.1019    Removed 13645 

117.1039    Removed 67528 

117.1041    (bKl)  added 41284 

117    Appendix      A      amended...57492, 

60064 
127    Authority       citation      re- 
vised  35819 

127.003    Revised 35819 

127.611    Revised 35819 

147.1114  Added 9055 

147. 1115  Added 9055 

147.1116  Added 9054 

153.105  (a)(6)    and    (b)(2)    re- 
moved  61163 

154.106  Revised 35819 

154.500    (d)(3)  revised 35820 

161.114    Revised 37475 

165    Temporary         regulations 

list .i  33708.  51980 

Temporary     reg^ilations     list...2020, 

19086 

Authority  citation  revised 22176 

165.165    Added 40251 

Revised 11685 

(c)(2),  (d)(5)  and  (6)  correct- 
ed  13413 

165.170    Added 50274 

Removed 1 1686 

165.203  Added 22176 

165.204  Added 55820 

165.713    Added 30509 

165.752    Revised 36005 

Corrected 41284 

165.805    (a)  revised 66599 

165.T0105    Added            (tempo- 
rary)  32111 

165.T0107    Added            (tempo- 
rary)  18827 

165.T01-008    Added        (tempo- 
rary)  *790 
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Page 

165.T0110    Added            (tempo- 
rary)  36004 

165.0118    Added  (temporary) 37853 

165.T01-019    Added        (tempo- 
rary)  21608 

165.T0128    Added            (tempo- 
rary)  43701 

165.T01148    Addded        (tempo- 
rary)  54539 

165.T01-168    Added        (tempo- 
rary)  11«7 

Technical  correction 4366 

165.T01-170    Added        (tempo- 
rary)  1 107 

Technical  correction. 4366 

165.T01-171    Added        (tempo- 
rary)  348 

165.T01-172Added            (tempo- 
rary)  14«M 

165.T0209    Added            (tempo- 
rary)  13646 

Regulation  at  57  PR  13646  ef- 
fective date  corrected 13646 

165.T02015    Added          (tempo- 
rary)  2«14 

165.T02016    Added          (tempo- 
rary)  :.; 21213 

165.T02040    Added          (tempo- 
rary)  31876 

165.T02-048    Added         (tempo- 
rary)  42944 

165.T02-049    Added         (tempo- 
rary)  42944 

165.T0512    Added            (tempo- 
rary)  65189 

165.T05-12    Added          (tempo- 
rary)  »<W 

165.T05-13    Added          (tempo- 
rary)  1*399 

165.T540    Added  (temporary) 37852 

165.T5-009    Added           (tempo- 
rary)  30508 

165.T05-010    Added        (tempo- 
rary)...-.  49412 

165.T0552    Added            (tempo- 
rary)  63660 

165.T0719    Added            (tempo- 
rary)  1 1«1 

165.T0786    Added            (tempo- 
rary)  42235 

165.T07121    Added          (tempo- 
rary)  65190 

165.T0801    Added            (tempo- 
rary)  •*** 


Note  1:  toMfoc*  pag«  numbcn  Indkota  1993  chongat. 


70  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  33  Chapter  I— Con.  Pa«e 

165.T0929  Added  (tempo- 
rary)  30335 

165.T0930  Added  (tempo- 
rary)  40251 

165.T1056  Added  (tempo- 
rary)  40250 

165.T1071  Added  (tempo- 
rary)  30334 

165.T1080  Added  (tempo- 
rary)  31086 

165.T1094  Added  (tempo- 
rary)  32111 

165.T1097  Added  (tempo- 
rary)  48106 

165.T1100  Added  (tempo- 
rary)  32112 

165.T1106    Added  (temporary 35830 

165.T1107    Added  (temporary 35831 

165.1108    (a)  corrected 40360 

165.T1110    Added  (temporary 35831 

165.T1113  Added  (tempo- 
rary)  42234 

165.T1129  Added  (tempo- 
rary)  42943 

165.T1131  Added  (tempo- 
rary)  42942, 

165.T1133  Added  (tempo- 
rary)  42943 

165.T1137  Added  (tempo- 
rary)  42688 

165.T1146  Added  (tempo- 
rary)  49412 

165.T1161  Added  (tempo- 
rary)  5078 

165.T1189  Added  (tempo- 
rary)  30509 

Chapter  11 — Corps  of  Engineers,  De- 
partment of  the  Army  (Parts 
200—399) 

207.440    (u)  revised 10245 

242    Added 54712 

330    Revised 59134 

330.12    Amended 51838 

334.775    Added 42528 

Chapter  IV — Saint  Lawrence  Seaway 
Development  Corporation,  Depart- 
ment of  Transportation  (Parts 
400—499) 

402.3    (g)  revised Z 2471 

402.11    Revised 2471 

(b)  corrected ...10522 


Title  33 — Proposed  Rules: 

Pase 

1—199  (Ch.  I)    4744 

1     65786 

24     21362 

26    58292 

64    47930 

95    56180 

100    ...29916,     31899,     32150,     37886, 

56180,  63700 

7340,  10308,  10849,  12266,  12557,  18850 

105     21362 

110    38093 

....  10308,  11455,  12266,  12557,  12891,  19831 
115    L12557 

117    ...32151,     34046.     35839,     37504, 

40420. 41498,  47932.  48770. 

49445,  56609,  56610,  63701, 

66326.  66609 

...1138,  8428,   10321,   10322,   11591,   n59^ 

11702,  13685,  13686,  18852, 

19833—19835,  21225 

130    49006,  61216 

131    ., 49006,  61216 

132    wr. 49006,  61216 

137    49006,  61216 

143 65786,  66766 

10149 

150     2236 

154     8708 

155    43534,  58202,  60949,  66611 

1139,  1890,  6792,  9402 

157    44051.  56284, 

1243,  1854 

161    36910,  40946,  48771 

162    48773,  65720 

8852,  14682 

164 12378 

165    36121,  37052,  55104 

...1141,  10308,  12266,  12557,  20435,  20666, 

21366 

173 56180 

174    56180 

175    56180 

177    56180 

179    56180 

181    56180 

183    : 56180 

200—399  (Ch.  II)    40446.  51868 

207    59913 

328    65964 

330    48136 

334    41500 

400—499  (Ch.  IV)    4744 

402 47431 
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Page 
.8103 


TITLE  34— EDUCATION 


of  the  Secretary, 
Education     (Part* 


Subtitle  A— Office 
Department    of 
1—99) 

3    Heading  revised 65388 

3.1—3.4    Designated  as  subpart 

A 65388 

3.4    (b)  and  (e)(3)  amended 65388 

3.5—3.10  (Subpart  B)    Added 65388 

Chapter  II— Office  of  Secondary  Edu- 
cation, Department  of  Education 
(Parts  200—299) 

208  Heading  and  authority  ci- 
tation revised 

208.11  (b)(2)(vUi)  amended; 
(b)(3)(iv)  through  (vi)  redes- 
ignated as  (b)(3)(v)  through 
(vii);  new  (b)(3)(iv)  added 
(effective  date  pending) 

208.21  (a)  introductory  text, 
(2)  and  (c)  amended  (effec- 
tive date  pending) 

208.22  (b)(2Kii)  amended;  (d) 
redesignated  as  (f); 
(b)(2)(iv),  (d)  and  (e)  added 
(effective  date  pending) 

208.24  Redesignated  as  208.25; 
new  208.24  added  (effective 
date  pending) 

208.25  Redesignated  as  208.26; 
new  208.25  redesignated 
from  208.24  (effective  date 
pending) 

208.26  Redesignated  from 
208.25  (effective  date  pend- 
ing)  J. 

208.31  (a)(1)  and  (b)  amended 
(effective  date  pending) 

208.32  Revised  (effective  date 
pending) 

222.91  Amended;  authority  ci- 
tation revised  (effective  date 
pending) 

222.94  (a),  (d)  introductory 
text,  (1)  Introductory  text, 
(2)  introductory  text  and 
authority  citation  revised; 
(c)  amended  (effective  date 
pending) 


21710 

21710 
21720 

21710 
21711 

21711 


21711 
21711 
21711 

12464 


12464 


Page 

222.95  (a)     revised     (effective 

date  pending) 12465 

222.96  Introductory  text  and 
(a)  revised  (effective  date 
pending) 12465 

222.98  (a)     revised     (effective 

date  pending) 12465 

222.99  Heading,  (b)  introducto- 
ry text,  (1)  introductory 
text,  (i),  (ii),  (2)  introducto- 
ry text,  (iii),  (3)  introducto- 
ry text,  (i),  (ii)(A)  and  (B) 
amended;  authority  citation 
revised  (effective  date  pend- 
ing)  "465 

222.101    (a)    revised    (effective 

date  pending) 12465 

222.102(b)(l)(i),  (ii),  (c)  intro- 
ductory text,  (1),  (2)(i)  and 
authority  citation  revised 
(effective  date  pending) 12465 

298.12  (a)(5)  and  (6)  redesig- 
nated as  (a)(6)  and  (7);  new 
(a)(5)  added  (efffective  date 
pending) 'W8 

Chapter  III — Office  of  Special  Educa- 
tion and  Rehabilitative  Service*, 
Department  of  Education  (Part* 
300—399) 

301    Heading  revised  (effective 

date  pending) 54688 

301.1  Heading,  introductory 
text,  (a),  (b)  and  (c)  amend- 
ed (effective  date  pending) 54688 

301.3  (a),  (b)  and  (c)  amended 
(effective  date  pending) 54688 

301.4  (a)  revised  (effective  date 
pending) 54688 

301.5  (c)     amended     (effective 

date  pending) 54688 

301.10  (a)(2)  and  (b)(2)  amend- 
ed (effective  date  pending) 54688 

301.12  Heading,  (b)  and  (c) 
amended  (effective  date 
pending) 54688 

301.20  Heading,  (a)  introducto- 
ry text,  (1),  (2),  (b)  and  (c) 
amended  (effective  date 
pending) 54688 

301.21  Amended  (effective  date 
pending) 54688 


Note  1:  BoMfoc*  pa**  mmibcra  Indkot*  1993  chonflM. 
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LSA— LIST  OF  CFR  SEaiONS  AFFECTED 


CHANGES  JULY  1,  1991  THROUGH  MAY  Vf,  1992 


TITLE  34  Chapter  III— Con. 

301.30  (a),  (b)(1).  (2)  and  (d) 
amended  (effective  date 
pending) 

301.31  (a)  and  (b)  amended  (ef- 
fective date  pending) 

301.32  Amended  (effective  date 
pending) 

303  Heading  revised  (effective 
date  pending) 

303.1  Heading,  (a)  and  (c) 
amended  (effective  date 
pending) 

303.4  (a)(3)  amended  (effective 
date  pending) 

303.5  Amended  (effective  date 
pending) ^ 

303.7  Amended  (effective  date 
pending) 

303.12  (b)  and  Note  1  amended' 
(effective  date  pending) 

303.16  Heading,  (a)  and  Note  2 
amended  (effective  date 
pending) 

303.151  Heading,  (a)  and  (b)(4) 
amended  (effective  date 
pending) 

303.180  (a)  amended  <effective 
date  pending) 

303.301  (d)(2)  amended  (effec- 
tive date  pending) 

303.302  Amended  (effective 
date  pending) 

303.320  Introductory  text  and 
Note  1  amended  (effective 
date  pending) 

303.321  (d)(2)(i)  and  (ii) 
amended;  (d)(2)(iii)  added 
(effective  date  pending) 

303.322  (b)(1)  amended  (effec- 
tive date  pending) 

303.360  (b)(3)(i)  and  (ii)  redes- 
ignated as  (b)(3)(ii)  and  (iii); 
new  (b)(3)(i)  added  (effec- 
tive date  pending) 

303.404  Note  2  amended  (effec- 
tive date  pending) 

303.460  (b)(2)  amended  (effec- 
tive date  pending) 

303.521  (c)  amended  (effective 
date  pending) 

303.522  (b)(4)  amended  (effec- 
tive date  pending) 

303.527  Note  amended  (effec- 
tive date  pending) 

303.601  (a)(1)  amended  (effec- 
tive date  pending) 


Page 

54688 
54688 
54688 
54688 

54688 
54688 
54688 
54688 

» 

54688 

54688 

54688 
54688 
54688 
54688 

54688 

. 54688 
54688 

5468d 
54688 
54688 
54688 
54689 
54689 
54688 


Page 

304    Heading  revised  (effective 

date  pending) 54689 

304.1  Revised  (effective  date 
pending) 54689 

304.2  Revised  (effective  date 
pending) 54689 

304.3  Revised  (effective  date 
pending) 54689 

304.4  (b)    amended    (effective 

date  pending^ 54689 

304.20  (a)(2)  introductory  text, 
(ii)  and  (b)(1)  revised  (effec- 
tive date  pending) 54689 

304.41    (a)    amended    (effective 

date  pending) 54689 

304.51  (a),  (b)(1),  (2)  and  (3)  re- 
vised (effective  date  pend- 
ing)  54689 

305.1    (a)  revised  (effective  date 

pending) 54689 

305.3  (a)(2)(i),  (iv)  and  (v)  re- 
vised; (a)(2)(vi),  (vii).  (viii) 
and  (ix)  added  (effective 
date  pending) 54690 

305.10  (a)  through  (e)  amend- 
ed (effective  date  pending) 54690 

305.31    (c)(2)(v)(C)  and 

(d)(2)(iv)(C)  revised 54690 

305.40  (a)  and  (b)  amended;  (c) 
revised;  (d)  added  (effective 
date  pending) 54690 

307    Heading  revised 51584 

307.1  Heading  and  text  amend- 
ed (effective  date  pending) 51585 

307.2  Heading  and  text  amend- 
ed (effective  date  pending) 51585 

307.3  Heading  amended  (effec- 
tive date  pending) 51585 

307.4  Heading  revised;  (b) 
amended;  (c)  added  (effec- 
tive date  pending) 51585 

307.10  Revised  (effective  date 
pending) 51585 

307.11  Heading,  (a)  introducto- 
ry text,  (l)(i).  (U).  and  (iii) 
revised;  (a)(1)  introductory 
text,  (iv),  (2)  introductory 
text,  (i)  through  (vi),  (3). 
(b)(2).  (c)(1),  (2)  and  (3) 
amended  (effective  date 
pending) 51585 

307.12  (b)  introductory  text 
amended  (effective  date 
pending) 51585 


Note  1:  l»Hfoc»  p«g«  numban  bMlkata  1992  diangat. 
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Page 
(b)  introductory  text,  (1),  (2), 
(3)  and  (c)  amended  (effec- 
tive date  pending) 51586 

307.13  (a),  (b)(1),  (2),  (3),  (c)(1), 
(2),  (3),  (d)  and  (e)  amended 
(effective  date  pending) 51586 

307.14  Added  (effective  date 
pending) 51586 

307.15  Added  (effective  date 
pending) 51586 

307.31  (b)  and  (c)  amended  (ef- 
fective date  pending) 51585 

Introductory     text    and     (a)     ' 
amended      (effective      date 
pending) 51586 

307.33  (a)(1)  through  (4). 
(b)(2),  (3),  (4),  (8),  (9),  (c)  in- 
troductory text,  (3).  (f)(2), 
and  (g)  amended  (effective 

date  pending) 51585 

Heading  revised;  (a)(1),  (2), 
(4),  (b)(1),  (4),  (6),  (7),  (8), 
(10),  (c)(5),  (f)(1),  and  (2) 
amended  (effective  date 
pending) 51587 

307.35  Removed;  new  307.35  re- 
designated from  307.36; 
heading  and  introductory 
text  revised;  (a)  introducto- 

.  ry  text,  (2).  (3),  (b)(5),  and 
(c)(l)(iv)  amended  (effective 
date  pending) 51587 

307.36  Redesignated  as  new 
307.35;  new  307.36  added  (ef- 
fective date  pending) 51587 

307.37  Added  (effective  date 
pending) 51589 

307.41  Introductory  text 
amended  (effective  date 
pending) 51585 

Introductory  text  amended 
(effective  date  pending) 51589 

307.42  Added  (effective  date 
pending) 51589 

309    Heading  revised  (effective 

date  pending) 54690 

309.1  Heading,  introductory 
text  and  (a)  revised  (effec- 
tive date  pending) 54690 

309.3  Introductory  text,  (a),  (c) 
and  (f)  amended;  (g)  and  (h) 
added  (effective  date  pend- 
ing)  54690 

309.4  (a)(1)  revised;  (a)(4)  re- 
moved; (a)(5)  redesignated 
as  (a)(4)  and  amended;  new 


Pace 

(a)(5)  through  (9)  added  (ef- 
fective date  pending) 54690 

309.5    (b)  amended;  (c)  revised 

(effective  date  pending) 54691 

309.21  (b)(1),  (c)(2)(ii)  and 
(f)(2)(iv)  amended  (effective 
date  pending) 54691 

309.30—309.33  (Subpart  D) 
Heading  amended  (effective 
date  pending) 54691 

309.30  (a)(1)  through  (5)  re- 
vised; (a)(6)  through  (9) 
added  (effective  date  pend- 
ing)  54691 

309.32  Added  (effective  date 
pending) 54691 

309.33  Added  (effective  date 
pending) - 54691 

OMB  number 14314 

315    Heading  revised  (effective 

date  pending) —  54691 

315.1    Revised    (effective    date 

pending) 54892 

315.3  (b)(1)      revised;       (b)(4) 
amended;  (b)(5)  through  (9)  ' 
added  (effective  date  pend- 
ing)  54692 

315.4  (c),  (d)  introductory  text, 
(1).  (2)  and  (3)  introductory 
text  revised  (effective  date 
pending) 54692 

315.10  (b)  and  (d)  amended  (ef- 
fective date  pending) 54691 

(a)  and  (c)  revised;  (e)  and  (f) 
added  (effective  date  pend- 
ing)  54692 

315.11  (a)(2)  and  (b)(2)  amend- 
ed (effective  date  pending) 54691 

315.11  (a)(1)  amended  (effec- 
tive date  pending) 54692 

315.12  (a)  introductory  text. 
(2).  (3),  (4)  and  (b)(2) 
amended  (effective  date 
pending) 54691 

315.13  (d)(2)  amended  (effec- 
tive date  pending) 54691 

(b)  amended  (effective  date 
pending) 54692 

315.14  Amended  (effective  date 
pending) 54692 

315.32  (a)  introductory  text. 
(1).'  (d)(2)(i).  (11)  and  (III) 
amended  (effective  date 
pending) 54691 


Note  1:  loMfoM  pog*  mMibwt  Indkat*  1992  diansM. 
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TITLE  34  Chapter  III— Con.  Page 

(c)(4),  (d)(l)(iv)  and  (2)(ii) 
amended  (effective  date 
pending) 54692 

315.33  (a)  introductory  text, 
(2)  and  (3)  amended  (effec- 
tive date  pending) 54691 

(b)(5)  and  (c)(l)(iv)  amended 
(effective  date  pending) 54692 

315.41    Added    (effective    date 

pending) ^ 54692 

OMB  nvmiber 14314 

316    Heading  revised  (effective 

date  pending) 54693 

316.1    (a)  revised  (effective  date 

pending) 54693 

316.3  (a),  (b),  (e)  and  (f)  re- 
vised (effective  date  pend- 
ing)  54693 

316.4  (a)  revised  (effective  date 
pending) 54693 

316.5  (c)  revised  (effective  date 
pending) 54693 

316.21  (a)(2).  (b)(1),  (2),  (5),  (6) 
and  (e)(4)  revised  (effective 

date  pending) 54693 

316.22  (a)  revised;  (c)  added 
(effective  date  pending) 54694 

316.30  Revised  (effective  date 
pending) 54694 

316.31  Revised  (effective  date 
pending) 54694 

316.32  Added  (effective  date 
pending) 54694 

318  Revised  (effective  date 
pending) 57199 

319  Heading  revised  (effective 

date  pending) 54694 

319.1  Introductory  text  amend- 
ed (effective  date  pending) 54694 

319.2  (a)  amended;  (b)  revised; 
(c)  and  (d)  added  (effective 

date  pending) 54694 

319.3  (a)  revised  (effective  date 
pending) 54694 

319.10  Heading  and  (a)  revised 
(effective  date  pending) 54695 

319.11  Added  (effective  date 
pending) 54695 

319.20  Heading  revised;  (a)  in- 
troductory text  and  (1) 
amended  (effective  date 
pending) 54695 

319.21  (a)  and  (b)  amended  (Ef- 
fective date  pending) 54695 


Page 

319.22  (b)(l)(i),  (iii).  (2)(ii), 
(iv),  (vli),  (3)(v)  and  (5)(iv) 
amended  (effective  date 
pending) 54695 

319.30    (h)     revised     (effective 

date  pending) 54695 

319.33    Added    (effective    date 

pending) 54695 

320    Heading  revised  (effective 

date  pending) 54695 

320.1  Revised  (effective  date 
pending) 54695 

320.2  Amended  (effective  date 
pending) 54695 

320.3  Redesignated  as  320.4; 
new   320.3   added  (effective 

date  pending) 54695 

320.4  Redesignated     as     320.5;      ^ 
new  320.4  redesignated  from 
320.3   (effective   date  pend- 
ing)  54695 

(b)(1),  (4)  and  (5)  revised; 
(b)(6)  through  (9)  added  (ef- 
fective date  pending) 54696 

320.5  Redesignated  from  320.4 
(effective  date  pending) 54695 

320.10    Revised   (effective   date 

pending) 54696 

320.30  (a)(2)(v)(C)  and 
(b)(2)(iv)(C)  amended  (effec- 
tive date  pending) 54696 

320.32    Added    (effective    date 

pending) 54696 

OMB  number 14314 

320.40  (a)    amended   (effective 

date  pending) 54696 

320.41  Added  (effective  date 
pending) 54696 

OMB  number 14314 

324    Heading  revised  (effective 

date  pending) 54697 

324.1  Revised  (effective  date 
pending) 54697 

324.2  (a)  and  (b)  amended  (ef- 
fective date  pending) 54697 

324.3  (b)(1).  (3)  and  (4)  revised; 
(b)(5)  through  (8)  added  (ef- 
fective date  pending) 54697 

324.4  (b)  and  (c)  amended  (ef- 
fective date  pending) 54697 

324.10—324.11  (Subpart  B) 
Heading  revised  (effective 
date  pe^fding) 54697 

324.10    Revised   (effective   date 

pending) 54697 


Note  1:  toMfoc*  pag*  numban  Imilcat*  1992  dMinflat. 
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324.11    (a),      (b)     introductory 
text  and  (1)  amended  (effec- 
tive date  pending) 54698 

324.30  (b)     revised     (effective 

date  pending) 54698 

324.31  (a)(2)(C)  and 
(b)((2)(iv)(C)  amended;  (f) 
and    (g)    revised    (effective 

date  pending) 54698 

324.32  (a)(2){v)(C)  and 
(b)(2)(iv)(C)  amended  (effec- 
tive date  pending) 54698 

324.41    Added    (effective    date 

pending) 54698 

OMB  number 14315 

325  Added  (effective  date 
pending) 66291 

326  Heading  revised  (effective 

date  pending) 54698 

326.1  Heading,  (a)(1),  (2)(i). 
(iii)  and  (b)  amended  (effec- 
tive date  pending) 54698 

326.3  Introductory  text,  Cb)(l), 
(4)  and  (5)  revised;  (b)(6) 
through  (9)  added  (effective 

date  pending) 54698 

326.4  (c)(2)  amended  (effective 

date  pending) 54698 

326.4,   (b)   and   (c)(1)   amended 

(effective  date  pending) 54699 

326.10  (a)(1).  (3),  (4)  and  (b) 
amended      (effective      date 

pending) 54698 

(a)(3)  amended  (effective  date 
pending) 54699 

326.20  (a),  (b)(2)  and  (3) 
amended      (effective      date 

pending) 54698 

(b)(3)  amended  (effective  date 
pending) 54699 

326.30  (b)  through  (h)  amend- 
ed (effective  date  pending) 54698 

(b),  (i)  and  (j)  amended;  (k)  re- 
vised; (1)  added  (effective 
date  pending) 54699 

326.3i    (g)   amended   (effective 

date  pending) 54698 

(a)(2)(v)(C)  and  (b)(2)(iv)(C) 
amended  (effective  date 
pending) 54699 

326.33    (g)   amended   (effective 

date  pending) 54698 

(a)(2)(v)(C)  and  (b)(2)(iv)(C) 
amended  (effective  date 
pending) 54699 
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Page 


326.40    Amended  (effective  date 

pending) 54698,  54699 

326.42    Added    (effective    date 

pending) 54699 

OMB  number - 1431* 

327    Heading  revised  (effective 

date  pending) 54699 

327.1  Amended  (effective  date 
pending) 54699 

327.2  (a)  amended;  (c)  and  (d) 
added  (effective  date  pend- 
ing)  54699 

327.3  (b)(1),  (4)  and  (5)  revised; 
(b)(6),  (7)  and  (8)  added  (ef- 
fective date  pending) 54699 

327.4  (a)  designation  and  (b) 
removed  (effective  date 
pending) 54700 

327.10    Revised   (effective   date 

pending) 54700 

327.30  Revised  (effective  date 
pending) 54701 

327.31  (a)(2)(v)(C), 
(b)(2)(iv)(C),  (g)  introducto- 
ry text,  (2)  and  (3)  amended 
(effective  date  pending) 54701 

327.40  (b)     revised     (effective 

date  pending) 54701 

327.41  Added  (effective  date 
pending) 54701 

OMB  nxmiber 1*315 

328    Added       (effective       date 

pending) 56457 

330  Heading  revised  (effective 

date  pending) 54701 

330.1  Revised  (effective  date 
pending) 54701 

330.2  Revised  (effective  date 
pending) 54701 

330.4    (b)     amended    (effective 

date  pending) 54701 

330.50    (b)     revised     (effective 

date  pending) 54701 

331  Heading  revised  (effective 

date  pending) 54701 

331.1  Revised  (effective  date 
pending) 54702 

331.2  Revised  (effective  date 
pending) 54702 

331.4  Heading  revised;  (b) 
amended  (effective  date 
pending) 54702 

332.1    Revised    (effective    date 

pending).7T7:T.^. 54702 
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TITLE  34  Chapter  III— Con. 

332.2  Amended  (effective  date 
pending) 

332.3  Revised  (effective  date 
pending) 

332.4  (b)  amended  (effective 
date  pending) 

332.10  (a)  introductory  text, 
(1),  (4),  (b)  and  (e)  amended; 
(f)  through  (i)  added  (effec- 
tive date  pending) 

332.30  (b)  amended  (effective 
date  pending) 

332.32    (a)(2)(v)(A), 

(b)(2)(iv)(A)     and     (f)(2)(i) 
amended      (effective      date 

pending) 

OMB  number , 

332.41    Added    (effective    date 

pending) 

OMB  niunber 

333  Heading  revised  (effective 
date  pending) 

333.1  Revised  (effective  date 
pending) 

333.2  Existing  text  designated 
as  (a);  (b)  added  (effective 
date  pending) 

333.3  Heading  revised;  (a) 
through  (f)  amended;  (g) 
and  (h)  added  (effective 
date  pending) 

333.4  Heading  revised  (effec- 
tive date  pending) 

333.5  (a)(1)  revised  (effective 
date  pending) 

333.6  (b>  and  (c)  amended  (ef- 
fective date  pending) 

333.21  (d)(2)(iv)  and  (f)(1) 
amended  (effective  date 
pending) , 

333.22  (c)(2)(iii)  and  (e)(2)(iv) 
amended  (effective  date 
pending) 

333.31  Added  (effective  date 
pending) 

OMB  number 

338  Heading  revised  (effective 
date  pending) 

338.1  Revised  (effective  date 
pending) 

338.3  Introductory  text  amend- 
ed; (b)(1),  (4)  and  (5)  re- 
vised; (b)(6)  through  (9) 
added  (effective  date  pend- 
ing)  


Page 
54702 
54702 
54702 

54702 
54703 


54703 
.14315 


54703 
.14315 


54703 
54703 

54703 

54703 
54703 
54703 
54703 

54704 

54704 

54704 
..14315 


54704 
54704 

.54704 


Page 

338.4  (c)  revised  (effective  date 
pending) 54704 

338.10  (a)(2)  introductory  text, 
(i),    (ii).    (iv).    (3),    (4)    and    - 
(b)(ll)    amended;    (a)(2)(iii) 
revised  (effective  date  pend- 
ingV 54704 

338.20  (a)  and  (b)  amended  (ef- 
fective date  pending) 54704 

338.30  (b)  and  (c)  amended  (ef- 
fective date  pending) 54704 

338.31  (a)(2)(v)(C), 
(b)(2)(iv)(C)  and  (h)  amend- 
ed (effective  date  pending) 54704 

338.41    Added    (effective    date 

pending) 54704 

OMB  niunber 14315 

345.20  OMB  number ^ 14315 

345.21  OMB  nimiber 143ir 

345.31  OMB  number 14315 

345.40  OMB  nvunber 14315 

345.4 1  OMB  number. 14315 

345.43    OMB  number..^ 14315 

345.46    OMB  number 14315 

347    Added       (effective       date 

pending) 40195 

361.86    Revised 33149 

380.11  OMB  number 14315 

380.12  OMB  number 14315 

380.13  OMB  number 14315 

Chapter  VI — Office  of  Posttecondary 
Education,  Department  of  Educa- 
tion (Part*  600 — 699) 

600  Authority  citation  re- 
vised  36695 

600.30  (b)  and  (c)  redesignated 
as  (c)  and  (d);  (a)  introduc- 
tory text  revised;  new  (a)(6), 
(b),  (e)  and  (f )  added  (effec- 
tive date  pending) 36695 

OMB  number 6557 

600.32  Added  (effective  date 
pending) ..,36696 

642.5  (b)    amended    (effective 

date  pending) .'....  9005 

643.3  (a)(l)(iii)  amended; 
(a)(l)(v)  and  (vi)  added  (ef- 
fective date  pending) 9005 

643.6  (b)     amended    (effective 

date  pending)... 9005 

644.3    (a)(3)     amended;     (a)(5) 

and  (6)  added  (effective  date  ' 

pending) 9005 


Note  1:  toMfac*  pog*  numban  Indicots  1993  chong**. 
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644.6  (b)  amended  (effective 
date  pending) 

645.3  (aKlKiil)  amended; 
(aKlKv)  and  (vi)  added  (ef- 
fective date  pending) 

645.6  (b)  amended  (effective 
date  pending) 

646.3  (a)(3)  amended;  (a)(5) 
and  (6)  added  (effective  date 
pending) 

646.6  (b)  amended  (effective 
date  pending) 

652  Added  (effective  date 
pending) 

668  Authority  citation  re- 
vised  

668.1  (c)(4)  removed;  (c)(5) 
througli  (11)  redesignated  as 
(c)(4)  througli  (10);  (c)(3), 
new  (c)(9)  and  (10)  amend- 
ed; (b)  revised  (effective 
date  pending) 

668.2  Revised  (effective  date 
pending) 

668.7  Authority  citation 
amended 

(a)(4)(iv)  and  authority  cita- 
tion revised  (effective  date 
pending) - 

668.13  (c)(3)  and  (4)(iU)(B) 
amended;  (c)(5),  (d)(3)  and 
(h)  through  (k)  added  (ef- 
fective date  pending) 

668.15  (a)(1).  (b)  introductory 
text,  (l)(i).  (ii)  introductory 
text  and  (e)  amended;  (f)  re- 
designated as  (h);  new  (h)(1) 
revised;  (f),  (g)  and  (i)  added 

(effective  date  pending) 

OMB  number 

668.^0  Heading  revised;  (c)(1) 
and  (2)  amended;  (c)(3) 
added  (effective  date  pend- 
ing)  

668.23    (b)     revised     (effective 

date  pending) .. 

(d)  revised  (effective  date 
pending) 

668.25    Revised   (effective   date 

pending) 

OMB  number 

668.44  (c)  through  (f)  removed; 
(a)(3)  amended  (effective 
date  pending) ... 


MAY  1992 

1991  THROUGH  MAY  29,  1992 


Page 
.9005 

.9005 
.9005 


...9005 
..9005 
.10729 
61337 


36696 
36696 
36697 


.9006 


36697 


33338 
43702 


36698 

36698 

66495 

33341 
43702 

36698 
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Pace 


668.51—668.61  (Subpart  E)  Re- 
vised (effective  date  pend- 
ing)  61337 

668.51  (c)  '  introductory  text 
and  (1)  amended  (effective 
date  pending) 36698 

668.90  (a)(3)(l).  (U)  and  (ill) 
amended;  (a)(3)(lv)  and  (v) 
added  (effective  date  pend- 
ing)  36698 

(a)(3)(lil)  amended  (effective 
date  pending) 33342 

668.95  (b)(l)(ll)  amended  (ef- 
fective date  pending) 36699 

668  Appendix  A  removed  (ef- 
fective date  pending) 36698 

682    OMB  number 64703 

682.208    (e)     added     (effective 

date  pending) 48992 

682.401    (b)(14)  added  (effective 

date  pending) 33342 

OMB  number 43702 

682.410  (c)(l)(ili)  amended  (ef- 
fective date  pending) 33342 

682.603    (c)  amended  (effective 

date  pending)..... 33342 

682.606  (b)(2)  amended  (effec- 
tive date  pending) 33342 

690    Technical  correction 2021 

690.2  (a)  and  (b)  redesignated 
as  (b)  and  (c)  and  amended; 
new     (a)     added     (effective 

date  pending) 56916 

690.3  (a)  introductory  text,  (1), 
(2)  and  (b)  amended  (effec- 
tive date  pending) 56916 

690.7  (a)(l)(i)  amended  (effec- 
tive date  pending) 56916 

690.13    Amended  (effective  date 

pending) 56916 

690.61  (b)(2)  amended  (effec- 
tive date  pending) 56916 

690.63  (a)  introductory  text. 
(3)(1),  (11)  and  (c)  amended 
(effective  date  pending) 56916 

690.64  (c)(1)  and  (2)  introduc- 
tory text  revised  (effective 

date  pending) 56916 

690.75  (a)(3)  revised  (effective 

date  pending) 56916 

690.76  (b)     revised     (effective 

date  pending) 56916 

690.77  Nomenclature  change; 
(a)(3)  and  (b)  introductory 


Note  1:  ■oldfoM  pog*  numbcn  indlcat*  1993  changat. 
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CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  34  Chapter  VI— Con.  Page 

text  revised  (effective  date 
pending) 56916 

690.78  (d)(3)  revised  (effective 

date  pending) 56916 

690.79  (c)     revised     (effective 

date  pending) 56917 

690.83  (a)  and  authority  cita- 
tion revised;  (b)  redesignat- 
ed as  (b)(2);  (b)(1),  (c)  and 
(d)  added  (effective  date 
pending) 56917 

690.84  Removed  (effective  date 
pending) 56917 

Chapter  VII— Office  of  Educational 
Research  and  Improvement,  De- 
partment of  Education  (Parts 
700—799) 

722    Added       (effective       date 

pending) 14961 

770    Revised      (effective      date 

pending) 9351 

791    Added       (effective       date 

pending) 8997 

Title  34 — Proposed  Rules: 

1-99  (Subtitle  A)    6205 

81  506  . 

100-799  (Subtitle  B)  Viof^ 

200  21911. 

201  : 2863 

208  54650 

212 7300 

222  46670 

300  •....41266,  67420 

303  67420, 

18986 

361 30620 

363  57778 

3158 

4CK)""Z"ZZ""!!!!!"!!!!"!!!""!!!!!!!!!  51448 

401  51448 

402 51448 

403 51448 

405  51448 

406  ,«^. 51448 

407  \^.. 51448 

408  .7. 51448 

409  A 51448 

410  51448 

411  51448 

412  ., 51448 

413 51448 

414  51448 


Page 

415  ; 51448 

416  51448 

417  51448 

418 51448 

419  51448 

421  51448 

422  : 51448 

423  51448 

424  51448 

425  51448,  55542 

426 51448,  55542 

427  51448 

428  51448 

431  55542 

432 55542 

433  55542 

434  55542 

435 55542 

436  55542 

437 55542 

438  55542 

441  55542 

460  55542 

461 55542 

462  55542 

463  55542 

464  55542 

471 55542 

472  55542 

473  55542 

474  55542 

475  55542 

476  55542 

477  55542 

489 55542 

490  .; 55542 

491 55542 

600  63574 

664  9618 

668  63574,  66496 

682  43978 

722  59158 

770 9374 

791 51122 

1200  ..; 55416 

TITLE  35— PANAMA  CANAL 

Chapter  1 — Panama  Canal 
Regulations  (Parts  1—299) 

60.1  (b)(8)   revised;   (b)(9)  and 

(10)  added 59882 

60.2  (b)(  1 )  and  (c)  revised 59882 

60.3  (f)(3)(ii)  revised 59882 


Note  1:  Soldfac*  pog*  numban  Indicof*  1993  chong**. 
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CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


1 1  Page 

60.4    (a)(1)     and     (2)     revised; 

(a)(3)  added 59882 

60.6  (d)  introductory  text  re- 
vised  59882 

60.8  (b)  and  (m)  introductory 

text  revised 59882 

60.9  (f)  revised 59882 

60.10  (a).  (d)(4)(i)  and  (e)  re- 
vised  59883 

60.11  (c)  and  (d)  revised 59883 

60.12  (a),  (d)(3)  and  (e)  re- 
vised  59883 

60.13  (b),  (d)  and  (e)(1)  re- 
vised  59883 

60.14  (a)  revised 59884 

60.15  Revised ;. 59884 

60.17    (b)   and   (c)   revised;   (d) 

added 59884 

101.2    (a)  and  (b)  revised. 55632 

251.4    (h)  revised 40555 

251.25    Revised. 40555 

251.31  (a),  (b)  introductory 
text,  (1)  and  (c)  revised; 
(b)(4)  removed;  (b)(5)  redes- 
ignated as  (b)(4)  and  re- 
vised; (e)  added 40556 

251.32  (b)  revised;  (d)  added 40556 

253.8    (b)  introductory  text  and 

(d)  revised 40556 

Title  35 — Proposed  Rules: 

35    ...514 

101 31362 

133     ; 18067 

TITLE  36— PARKS,  FORESTS,  AND 
PUBLIC  PROPERTY 

Chapter  I — Notional  Pork  Service, 
Department  of  the  Interior  (Ports 
1—199) 

7.8    (b)  revised 41943 

7.83    (a)  revised 30696 

Effective  date  delayed  to  10-    _j^ 

1-93 37fB8 

7.96    (j)  and  V^)  redesignated  as 

(k)  and  (1);  new  (j)  added 4576 

28    Revised 42790 

Chopter  II — Forest  Service,  Deport- 
ment of  Agriculture  (Ports 
200—299) 

211.6    Added;  interim 50513 


Page 

211.17    (q)  added 46550 

217.12    (a)  revised 46550 

217.19  (a)  revised 46550 

217.20  Removed 46551 

223  Authority  citation  re- 
vised  65842 

223.48  Revised 65842 

223.49  (a)  introductory  text, 
(1)  through  (4),  (c)  and  (d) 
revised;  (j)  added .-. .%.... 36103 

223.50  Revised 36104 

(f )  revised 55823 

223.191    Added 65843 

223.203    Added 65844 

228.102    (b)(5)   removed;   (b)(3) 

and  (4)  amended 56157 

230    Added;  interim 63585 

241  Heswiing  and  authority  ci- 
tation revised 63463 

241.1—241.3  Designated  as  sub- 
part A 63463 

241.20—241.23       (Subpart      B) 

Added 63463 

242  Regulation  at  55  FR  27121 
effective  date  extended  to  6- 
30-92 351 

Authority  citation  revised »535 

242.1—242.9  (Subpart  A)  Re- 
vised  22951,22964 

242.10—242.20  (Subpart  B)  Re- 
vised   22953,  22964 

242.15    (c)  amended 351 

242.22—242.24  (Subpart  C)  Re- 
vised  22957,22964 

242.23  (n)(l)(vii)  table,  (8)(ii) 
table  and  (25)(iii)  table  cor- 
rected;  (n)(14)(iii)   and   (iv) 

correctly  designated 43553 

242.25—242.27  (Subpart  D)  Re- 
vised  22535 

Chapter  III — Corps  of  Engineers,  De- 
portment of  the  Army  (Ports 
300—399) 

327.30  Regulation  at  56  FR 
29587  effective  date  stayed 49706 

Appendix  C  amended 21395 

327.31  Regulation  at  56  FR 
29587  effective  date  stayed 49706 

Revised 61163 

Corrected 65190 


Note  1:  BoMfoc*  p«««  numbara  indlcof*  1992  changat. 
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CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  36 
Chapter  VII — Library  of  Congress 
(Parts  700—799) 

Page 
704.22    Added 49414 

Chapter  XI — Architectural  and  Trans- 
portation Barriers  Compliance 
Board  (Parts  1100—1199) 

1191    Authority     citation     re- 
vised  i 45518 

1191    Added 35453 

1191.1    Corrected 38174 

Revised „ 45518 

1191  Appendix  amended...45518, 

45520,  45526 
Appendix  corrected 1393, 1394 

1192  Added 45558 

Chapter  XII — National  Archives  and 
Records  Administration  (Parts 
1200—1299) 

1202.32    Revised... 
1202.100    Revised. 


•jy. 


.22430 
.22430 


1220.2    Revised 19807 

1220.14    Amended 19807 

1220.34    Revised 19807 

1220.36    Revised 19807 

1228.30    (b)(3)  revised 22432 

1228.74    Revised 22432 

1228.76    Revised 22432 

1228.78    Added 22432 

1228.150    Amended 21742 

1228.182    (b)(2)       and       (3)(ii) 

amended 22432 

1228.180  (a)(2)  and  (c)  re- 
vised  22432 

1228.182  (a)(2)(ii)  revised 22432 

1228.183  Added :■. 22433 

1228.184  Introductory  text,  (a) 
introductory  text,  (b)  intro- 
ductory text,  (1),  (c)  intro- 
ductory text  and  (e)(1)  re- 
vised  22^ 

1228.186  Introductory  text  re- 
vised  22433 

1228.188    Revised 22433 

1228.190    (b)(2)  amended 22432 

(b)(1)  revised 22434 

1228.192    Added .-. 22434 

1228.194    Revised 22434 

1228.198  (a)  and  (b)(4)  re- 
vised  22434 

1238.2    Revised 19807 

1250    Authority      citation      re- 


Page 

Vised 22430 

1 250.34    Amended 22430 

1250.58    (a)  and  (c)  revised 22430 

1253.2  Amended 21742 

1253.3  (b),  (c).  (e),  (g)  and  (h) 
revised;  (j)  added 21742 

1253.5  (a)  revised 21742 

1253.6  (c).  (d),  (h).  (i)  and  (k) 
revised 21742 

1253.7  (b)  and  (j)  revised 21742 

1254  Authority  citation  re- 
vised  58312 

1254.26  (b)  and  (e)  introducto- 
ry text  revised 58312 

1254.38    (f  )a)  and  (4)  revised 22431 

1258.2  (c)(3).  (6)(u)  and  (8)  re- 
vised  21^43 

1258.4  Introductory  text  and 
(f)  revised;  (g)  through  (i) 
removed 21743 

1258.12    (g)  revised 21743 

1258.14    Revised 21743 

1260.1    Revised 21744 

1260.12  (a),  (c)  introductory 
text,  (2)  and  (d)  revised;  (e) 

added 21^44 

1260.46    (b)  and  (c)  revised 21744 

Title  36^Proposed  Rules: 

7     3392,  4592,  10850 

13    „ 37262,  46589 

51    41894,  54554 

62    58790,  65203 

.* ,, 4592 

200-299  (Ch.  II)    

217    - 

219 42300 

242    63702,  64404 

..^v. 3676 

254    , 49948 

261 « 66388 

290    .....'. 66388 

296    46259,  46261 

19472 

1202 "...  9at 

1228    '. 9Vn 

1250   C! 9«n 

1254     »672,  22447 

1258    W76 

1260    9677 

1300    55416 


Note  1:  Boldfoc*  pog*  numban  indlcot*  1992  chongat. 
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CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  37:-PATENTS, 
TRADEMARKS,  AND  COPYRIGHTS 

Chapter  I — Patent  and  Trademark 
Office,  Department  of  Commerce 
(Part*  1—199) 

Page 

1.12  (a)  and  (d)  revised 65151 

(d)  corrected...- 66670 

1.13  (b)  revised 65151 

1.14  (d)  revised 55461 

1.16  Revised 65151 

1.17  Revised 65152 

(i)(l)  revised;  (p)  added 2033 

1.18  Revised 65152 

1.19  Revised 65152 

1.20  Revised 65153 

1.21  Revised 65153 

1.24    Revised 65153 

1.26    (c)  revised ./. 65153 

1.28    (d)(2)  revisad...^^^ 2033 

1.51  (b)  revised...^:™. 2033 

1.52  (c)  revised 2033 

1.56    Revised 2034 

1.63    (b)(3)  and  (d)  revised 2034 

L67    (c)  added 2034 

1.97  Revised 2034 

1.98  Revised 2035 

1.99  Removed ., 2035 

1.171    Revised 65153 

1.175    (a)(7)  revised ., 2035 

1.193    (c)  removed 2035 

1.291    (a)  and  (c)  revised 2035 

1.296    Revised..- 65153 

1.313    (b)  revised 2035 

1.362    (a),  (b)  and  (e)  revised 65154 

1.378    (a),  (b),  (c)(1).  (2)  and  (e) 

revised „ 65154 

1.445    (a)  revised 65154 

1.482    (a)  revised 65154 

1.492    Revised 65154 

1.555    Revised 2036 

1.651    Revised 42529 

(c)(3)  corrected 42529 

1.684    Revised 42529 

(c)(3)  corrected 46823 

1.740    (a)(14)  revised 65155 

1.770    Revised 65155 

2.6    Revised 65155 

(a)(15),  (b)(4)  and  (8)  correct- 
ed  66670 

2.120    (d)(1)  revised 46379 

(d)(1)  corrected 54917 

10.23    (c)(10)  and  (11)  revised 2036 


Chapter  11 — Copyright  Office,  Library 
of  Congress  (Parts  200—299) 

Pace 

201    Authority      citation      re- 
vised  38341 

Authority  citation  revised 3296 

201.17  (k)  added;  eff.  1-1-94 3296 

201.4  (d)  revised 59885 

201.5  (c)(1)    introductory    text 

and  footnote  2  amended 59885 

201.9  (b)  revised 59885 

201.10  (f)(2)  revised 59885 

201.12    (h)  revised 59885 

201.18  (e)(1)  and  (3)  amended....  59885 

201.2fr   Added 38341 

201.26    Added 50658 

202.1    (e)  added 6202 

202.3    (b)(4)(ii)(B),         (5)(il)(C) 

and  (c)(2)  amended 59885 

(b)(5)(ii)(C)  and  (C)(2)  cor- 
rectly designated  as 
(b)(6)(ll)(C)  and  (c)(2); 
(b)(3)(ii),  (6)(ii),  (C),  and 
(c)(2)  footnote  6  amended 65190 

202.17  (c)(2)(ii)  amended 59885 

202.18  Added - 65002 

202.19  (c)(5)  revised 47403 

(f)(3)  amended 59885 

202.20  (c)<2)(vii)  Introductory 
text  and  (Ix)  revised; 
(c)(2)(iii)  Introductory  text 
amended;  (c)(2)(xix)  added 47403 

(c)(2)(xix)  correctly  designat- 
ed  55632 

(c)(l)(iv)  revised - 60065 

( c)(  2  )(xvii)  amended 65191 

203.6  (b)(1)  through  (4) 
amended 59885 

204.6    (a)  amended 59886 

211.3    (a)  revised .§9886 

Chapter  ill— Copyright  Royalty 
Tribunal  (Parts  300—399) 

304.5  (c)(1)  through  (4)  re- 
vised  60924 

307.3    Revised 56157 

310    Added 19053 

Technical  correction 21152 

Title  37 — Proposed  Rules:  ■ 

1 37321.  40660.  41890 

2698,21536 

2     21536 

10  "!.!™!.!!"....Z^^^^^^^ 
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I 


CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


3.2 
3.3 
3.7 


TITLE  37— Con.  me 

201  - 31580.  32474 

202 48137 

TITLE  38— PENSIONS,  BONUSES, 
o  AND  VETERANS'  RELIEF 

Chapter  I — Department  of  Veterans 
Affairs  (Parts  0—99) 

1.519    (e)  amended 59218 

1.554a    Added MW 

3.1—3.1009     (Subpart     A)    Au- 
thority     citation      revised.. .65846, 
65849,  65851,  65853 
Authority      citation      revised.. .8268, 

10425 

(i)  added 57986 

(a)(3)  amended 57986 

(X)    authority   citation   re- 
vised;     (x)(20)      and      (21) 

added 65848 

3.17    Amended 57986 

3.30  Heading,  introductory 
text,  (a)  heading,  (b)  head- 
ing, (c)  heading  and  (d) 
heading  revised;  (e)  redesig- 
nated as  (f);  new  (e)  added 10425 

3.54  (a)(3)(viii)  added;  (a)(3) 
authority  citation  revised 57986 

3.55  (b)  through  (e)  and  cross 
reference  revised 10426 

3.104  (a)  amended 65846 

Technical  correction 2320 

3.105  (a)  amended 65846 

Technical  correction 2320 

3.215  Revised 10426 

3.216  Added 8268 

3.272    (k)      introductory      text 

amended 65847 

3.309    (d)(3)  and  (4)(i)  revised 10426 

3.311a  (d)  removed;  heading, 
(c)  and  authority  citation  re- 
vised  51653 

,  (c)(1)  am^ded;  (d)  added;  au- 
thority Mation  revised 52474 

3.342  (c)(1)  and  (2)  amended; 
(c)(3)  added 65851 

3.343  (d)  removed 10426 

3.400    (u)(3).  (4),  (v)(3),  (4)  and 

(w)  revised 10426 

3.454    (b)(1),    (2),    (c)    and    (d) 

amended :. 65850 

(b)(3)  added 65851 

(b)(3)  corrected 7847 

3.500    (q)  amended 65847 


(w)  added MM 

3.501  (i)(l)  and  (2)  revised; 
(i)(3)  and  (4)  redesignated  as 
(i)(6)  and  (7);  new  (i)(3).  (4) 

and  (5)  added 65849 

(n)  added 65853 

3.551  (b)  heading  revised;  (b) 
redesignated  as  (b)(1);  (d), 
(f)  and  (g)  redesignated  as 
(f),  (g)  and  (h);  (b)(2),  (3) 
and  new  (d)  added;  (e)  and 
(h)(1)  introductory  text  re- 
vised  65849 

(c)(2),  (4),  (6)  and  (7)  removed;      . 
(c)(3)  and  (5)  redesignated 
as  (c)(2)  and  (3);  (a),  (b)(1), 
(c)    introductory    text,    (1), 
new  (c)(2),  (3).  (h)(2)  and  (3) 

amended 65850 

(h)  correctly  redesignated  as 

(i) «578 

3.850—3.857    Undesignated 

center  heading  revised 65853 

3.853    Added 65853 

3.951  Existing  text  designated 
as  (b);  (a)  and  authority  ci- 

^    tation  added 10426 

3.1612  (b)(3),  (c),  (e)(1)  and 
(2)(i)  revised;  (e)(2)(iii)  and 
(3)    redesignated    as    (e)(3) 

and  (4) 65851 

4    Technical  correction 11352 

4.17  "Introductory  text  amend- 
ed;       authority        citation 

added 57985 

4.73    Table  amended 51653 

4.88a    Table  amended 10136 

4.104    Table  amended 51653 

4.124a  Table  amended;  author- 
ity citation  added 51653 

8    Authority  citation  revised 57492 

8.5  Amended;  authority  cita- 
tion added 57492 

9.2  (a)  and  (b)  amended 11910 

9.3  (e)  revised »'»10 

9.4  Revised ll»10 

9.24    (a)(1)  and  (2)  amended 11910 

13  Authority  citation  revised 65853 

13.109  Heading,  (d)(5)  and  au- 
thority citation  revised 65853 

14  Authority  citation  revised 4104 

14.634  Removed;  new  14.634  re- 
designated from  14.636; 
amended;  authority  citation 
added 4104 
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.4104 


14.635  Removed;  new  14.635  re- 
designated from  14.637; 
amended 

14.636  Redesignated  as 
14.634 4104 

14.637  Redesignated  as 
14.635 4104 

17.100  Introductory  text,  (e), 
(h),  (i)  and  (m)  removed:  (a) 
through  (d),  (f),  (g),  (j).  (k) 
and  (1)  redesignated  as  (f) 
through  (n);  new  (a) 
through  (e)  added;  new  (h), 
(kXl)  and  (2)  amended 52475 

17.101  Redesignated  as  17.102; 

new  17.101  added 52475 

17.102  Redesignated  as  17.103; 
new  17.102  redesignated 
from  17.101 52475 

17.103  Redesignated  from 
17.102 „ 52475 

17.123    (b)(l)(i)(A)  revised 4367 

19  Revised 4104 

20  Added 4109 

20.102    (d)  corrected 20055 

21.4700—21.4705   (Subpart   P-2) 

Added;  interim 144B9 

21.5820    (b)   introductory   text, 

(b)(l)(ii)(A).        (B),        (C). 

(2)(ii)(A),      (B)      and      (C) 

amended 44008 

21.5822    (b)(l)(i).  (ii).  (2)(i)  and 

(ii)  amended 44008 

21.7020    (b)(25)(i)(E),    (F)    and 

(26Kii)  revised;  (b)(25)(i)(G) 

added 150M 

21.7042    (a)(3),        (b)(2)        and 

(e)(2)(iii)  revised 15023 

21.7050    (a)  and  (b)  revised 15024 

21.7076    (b)(1)  corrected 31332 

(a)    and    (b)(1)    introductory 

text  revised;  (b)(9)  added 15024 

21.7120    (c)  revised 15024 

21.7135  (e)(5)  added;  (1)  and  (q) 
revised 15024 

21.7136  (a),  (b)(1),  (2)  and  (3) 
introductory  text  revised; 
interim 1 191 1 

21.7137  (a)  and  (c)(2)  revised; 
interim 1 191 1 

21.7138  Corrected 31332 

21.7139  (a)  introductory  text 
revised 15025 

21.7140  (d)  correctly  designat- 
ed e  — f ) 31332 

(c)(  1  )(ill)  revised. 15025 


21.7142  '(a)(5)  and  (6)  revised; 
(a)(7)  added;  (a)  authority 
citation  revised 15025 

21.7145    Heading,   (a),   (d)   and 

(f )  revisedr. 15025 

21.7153  (c)  revised;  (d)  added 15025 

21.7154  (b)(l)(U)  revised; 
(b)(l)(Ui)  added 15026 

21.7156    (a)(2)  revised 15026 

21.7172    (a)(1)  and  (2)  revised; 

(a)        authority        citation 

added 15026 

21.7220    (c)  added 15026 

21.7222    (b)  revised 15026 

21.7280    (b)(3)(ii)  revised 15026 

36.4212    Nomenclature  change; 

(a)(1),  (2)  and  (3)  amended...29900. 
40792.  48736.  67196 
36.4212    Nomenclature   change; 

(a)(1).  (2)  and  (3)  amended 7656 

36.4225  Added 40559 

(d)  and  (e)  added t2t 

36.4226  Added 40560 

36.4311    Nomenclature   change; 

(a),   (b)   and  (c)   amended... 29900. 
40792.  48736.  67196 
Nomenclature  change;  (a),  (b), 
and  (c)  amended '. 7656 

36.4348  Added 40561 

(d)  and  (e)  added •29 

36.4349  Added ....40562 

36.4503    (a)    amended...29900,    40793, 

48736.  67197 

(a)  amended '656 

46    Added 55482 

Title  38 — Proposed  Rules: 

1     1440,  3035,  3975,  15046 

3    30893,  40661 

1442,  1699,  2236,  10449,  10853 

4    37053,  61216.  65874 

..<....; 10450 

13    40661 

8052 

4131 

4131 


14 
19 
20 
21 


36 


....46140,  49735,  51663,  51861,  60078 

665,  9081,  15047 

13068 
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TITLE  39— POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1—999) 

Page 

20    IMM    amended;    incorpora- 
tion by  reference 3554,  9978,  21033 

111    DMM  amended;  incorpora- 
tion   by    reference...36729.    46554, 
48438,  51840,  51982,  57733, 
58859,  67569 

Corrected 1519 

DMM  amended;  incorporation 
by  reference...5779,  5858,  6558,  14357, 

30407 

111.2  (c)  revised 41463 

111.3  (e)  table  amended...  56013,  56015 
(e)  table  amended 21611, 21613 

221  Authority  citation  re- 
vised  55823 

221.8    (a)  amended;  (c)  added 55823 

222  Authority  citation  re- 
vised  55823 

224  Authority  citation  re- 
vised  55823 

224.3    Revised 55823 

224.41    (b)(1)  amended 55823 

233  Heading  and  authority  ci- 
tation revised 55823 

Technical  correction 55157 

233.1  Heading,  (a)  introductory 
text,  (b)  and  (c)  revised; 
(a)(1),  (2)  and  (3)  amended; 

•  (a)(4),  (5)  and  (d)  added 55823 

265  Authority  citation  re- 
vised  55824 

265.8  Redesignated     as     265.9; 

new  265.8  added 56934 

(e)(3)  revised 57805 

265.9  Redesignated  as  265.10; 
new  265.9  redesignated  from 
265.8 56934 

265.10  Redesignated  as  265.11; 
new  265.10  redesignated 
from  265.9 56934 

265.11  Redesignated  from 
265.10 56934 

265.10    Heading      revised;      (c) 

added 55824 

265    Appendix  A  revised 57984 

273.2  (a)(1),  (e)  introductory 
text,  (2)  and  (g)  amended 55825 

273.3  (a)(5)  amended 55825 

273.5  (b)(1).  (2)  and  (c)  intro- 
ductory text  amended 55825 

273.8    (a)(4)  amended 55825 


Page 

602.2  Revised 58859 

602.3  Revised 58859 

959.18    Amended 55825 

Chapter  III — Postal  Rate  Commission 
(Parts  3000—3099) 

3001.61—3001.68    (Subpart      C) 

Appendix  A  amended 20410, 20422 

Title  39 — Proposed  Rules: 

20     10151 

39 32136 

71        32138 

111    36750,  63895 

...2702,  9402,   10224,   11593,  12893,   13327, 
14525,  19698,  21367 

265       31363,  43736 

3001    42713,  55860,  56955,  66391 

TITLE  40— PROTECTION  OF 
ENVIRONMENT 

Chapter  I — Environmental  Protection 
Agency  (Parts  1—799) 

1.25    (e)  added 5323 

3.100—3.106    (Subpart    A)    Ap- 
pendix A  amended 5323 

17.8    Revised 5323 

17.14    (b)  revised 5323 

22    Authority  citation  revised 4318 

22.03    Amended 5323 

22.01    (a)(2)  revised 4318 

22.03  Amended 5323 

22.04  (a),  (b)  and  (d)(2)  revised; 
(d)(1)  amended 5324 

22.05  (c)(1)       revised;       (c)(5) 
amended 5324 

22.06  Amended 5325 

22.07  (b)  amended 5324 

22.08  Amended 5325 

22.09  (a)  amended 5325 

22.11  (d)  amended 5325 

22.16  (b)  and  (c)  amended 5325 

22.23  (b)  amended 5325 

22.27  (a)  amended 5325 

22.29  (a),  (c)  and  (d)  amended; 

(b)  revised —  5325 

22.30  (a)(1).  (2)  and  (b)  amend- 
ed; (c)  and  (d)  revised 5325 

22.31  (a)  revised 5326 

22.32  Revised 5326 

22.34    Revised «'• 

22.43    Added 4318 
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I T  Pmce 

24    Authority  citation  revised 49380 

24.01  (a)  revised;  (c)  redesig- 
nated as  (d);  new  (c)  added; 

eff.  10-28-91 49380 

24.02  (a)    revised;    eff.    10-28- 

91 49380 

24.04    (a)    revised;    eff.    10-28- 

91 49380 

24.08    Revised;  eff.  10-28-91....:....49380 

27.2    Amended 5326 

27.10    (h)  through  (1)  revised 5326 

27.14    (a)(2)  and  (b)  amended 5326 

27.16    (f)(3)  revised 5326 

27.31  (a)  amended;  (b)  intro- 
ductory text  and  (c)  re- 
vised  5327 

27.35    (b)  revised 5327 

27.37  (d)  revised 5327 

27.38  (f )  and  (g)  revised 5327 

27.39  (a),  (b)(3).  (c),  (f)  and  (h) 
through  (1)  revised 5327 

27.40  Revised 5327 

27.41  Revised 5327 

27.42  Revised 5327 

27.46    (c)  and  (e)  revised 5327 

27.48    Revised : 5328 

35.115    (i)  revised.. 8074 

35.2010    Deviation  from  rule 47403 

47    Added;  interim 8390 

51    Authority  citation  revised.:....42219 
51.100    (s)  added 3945 

51.165  (a)(l)(xix)  revised 3946 

51.166  (b)(29)  revised 3946 

51  Appendix       V       amended...42219, 

57288 

Appendix  M  amended 65435 

Appendix  S  amended 3946 

52  State  implementation  plan 
determinations.. .52476,  54789, 

65441 

Authority  delegation  notice 67197 

52.21    (b)(30)  revised 3946 

52.24    (f)(18)  revised 3946 

52.50    (c)(53)  added 32514 

52.63    Added 32514 

52.120    (c)(67)  added 355 

(c)(68)  added 8271 

52.136  Removed. 8271 

52.137  Removed. 8271 

52.145    (d)  added. 50186 

52.220    (c)(184)  added 41285 

(c)(183)         and        (184)(i)(B) 
added 10138 

(c)(185)  added 15029 

52.370    (c)(58)  added 52210 

52.370    (c)(61)  added 10140 


52.420    (c)(43)  added 353 

52.520    (c)(72)  added 51984 

(c)(73)  added 7552 

52.531    Added 51984 

52.720    (c)(83)  added 10142 

52.741    (z)(2)  added 33712 

(z)(3)  added 33714 

(z)(l)  amended;  (z)(4)  added 58503 

(a)(3)  amended 3946 

(z)(3)  revised 7550 

52.770    (c)(87)  added 8086 

52.777    (c)(2)  added 8086 

52.820    (c)(54)  added 56159 

(c)(55)  added 60925 

(c)(56)  added ~ 2473 

52.970    (c)(58)  added 8076 

52.1020    (c)(30)  added 3948 

52.1031    Table  amended 3948 

52.1120    (c)(91)  added 50660 

52.1167    Table  amended 50660 

52.1320    (c)(78)  added 33715 

(c)(76)  added ...8077 

52.1420    (c)(38)  added 30336 

(c)(39)  added 50516 

52.1520    (c)(41)  added 40253 

(c)( 44)  added .: 64704 

52.1525    Table  amended 40253 

52.1570    (c)(48)  added 50518 

52.1605    Table  amended 50518 

52.1620    (c)(43)  added 32512 

(c)(44)  added 57494 

52.1623    Removed 57495 

52.1639    Revised 38074 

52.1670    (c)(83)  added 37477 

52.1675    (h)  revised ! 37477 

52.1683    Revised 41463 

52.1870    (c)(68)  added 3013 

52.1920    (c)(41)  added 33171 

(c)(40)  added ....37654 

(c)(42)  added 8080 

52.1970    (c)(87)  added 36007 

(c)(85)  and  (91)  added 46556 

52.1977    Added 36007 

Revised 46556 

52.2070    (c)(37)  added 49415 

(c)(38)  added 50515 

Clarification 4367 

52.2081    Table  amended....49415,  50515 

Clarification 4367 

52.2120    (c)(34)  added 4160 

52.2126    Added 4161 

52.2220    (0(104)  added 45897 

52.2270    (c)(69)  added 40256 

(c)(75)  added 46119 

52.2301    Added 40257 
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TITLE  40  Chapter  I— Con.  Page 

52.2420    (c)(93)  added ....56160 

(c)(77 )  removed 301 1 

(c)(95)  added WW 

(c)(96)  added WW 

(c)(97)    added:    effective    7-6- 

92 19379 

52.2423    (h)  added 3011 

52.2570    (c)(60)  added 56469 

57.103    (p)         removed;         (q) 
through  (X)  redesignated  as 

(p)  through  (w) 5328 

57.806    (a)(2)  revised S32S 

57.809    (c)(2)  amended 5328 

58    Appendix  D  amended 64483 

60  Authority     delegation     no- 
tices...50518,    55826,    59886.    63875, 

65994 
Authority    delegation    notices... 5388, 

19262,  22176 

60.4    (c)  table  corrected 41391 

(b)(H).  (U).  (W),  (EE).  (OO) 

and  (UU)  revised 1226 

60.539    (h)(1)  and  (3)  amended; 

(h)(2)  revised 5328 

61  Guidance 46380 

Authority  delegation  notices...50518, 

55826,  63875,  65994 
Authority    delegation    notices... 5388, 
11686,  19262,22176 
61.4    (b)(H),     (U),     (W),     (EE), 

(OO)  and  (UU)  revised 1226 

61.109    Existing  text  designated 

as  (a);  (b)  added 37160 

61.122    Revised 65943 

61.126    Revised 65943 

61.130  Heading  revised;  (c)  and 
(d)  added 47406 

61.131  Amended 47407 

61.139    Revised 47407 

61.220    Text  designated  as  (a); 

(b)  added 67542 

61.359    Added 8016 

62    Authority  citation  revised 4738 

62.3911    Undesignated    heading 

and  section  added 56321 

62.4176    Undesignated    heading 

and  section  added 56321 

62.6355    Undesignated    heading 

and  section  added 56321 

62.6911    Undesignated    heading 

and  section  added 56321 

62.8350    (b)(7)  added 4738 

62.8353    (c)  revised 4738 

66.3  (g)  through  (1)  redesignat- 
ed as  (h)  through  (m);  new 
(g)  added 5328 

Note  1:  toMfoc*  pa««  numbw*  indkata  1993  chanfl**. 
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66.6    (b)  revised 5329 

66.72    (a)  amended 5329 

66.81    (b)  amended;  (c)  revised 5329 

66.95    (c)  amended 5329 

73    Added 65601 

80    Program  extension 46119,  57986 

Authority  citation  revised 64710 

80.2    (cc)  and  (dd)  added 64710 

(bb)  removed 19537 

80.27  (a)  table  amended 37022 

(a)(1)  introductory  text,  re- 
moved; (a)  introductory  text 
redesignated  as  (a)(1)  intro- 
ductory text  and  revised;  ^ 
(a)(2)  introductory  text  and 
(d)  revised 64710 

(a)(2)  table  amended 20205 

80.28  (b)(1),  (3),  (c)(1).  (4), 
(d)(1).  (4),  (e)(1),  (2).  (5). 
(f)(1).  (2)  and  (4)  revised; 
(g)(8)  added 64711 

80.29  (c)  removed;  (d)  and  (e) 
redesignated  as  (c)  and  (d): 
(a),  new  (c)  and  (d)  revised 19537 

80.31    Removed 19538 

81  Attainment  status  designa- 
tions corrected 37654 

Authority  citation  revised 56709 

81.38    Amended 37289 

81.53    Amended 37289 


81.132    Amended 37289 

81.134    Amended .—..  37289 

81.137    Amended 37289 

81.300^  Revised 56709 

81.301  Amended 56709 

81.302  Amended 56711 

81.303  Amended 56714 

81.304  Amended 56721 

81.305  Amended 58722 

81.306  Amended 56732 

81.307  Amended 56736 

81.308  Amended 56738 

81.309  Amended 56738 

81.310  Amended 56739 

81.311  Amended 37288.  56741 

81.312  Amended 56746 

81.313  Amended 56746 

81.314  Amended 56749 

81.315  Amended 56753 

81.316  Amended 56756 

81.317  Amended 56760 

81.318  Amended 56763 

81.319  Amended 56769 

81.320  Amended 56771 

81.321  Amended 56773 
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Amended 56774, 

Amended 

Amended 

Amended 

Amended 

Amended 

Amended 

Amended 

Amended • 

Amended 

Amended 

Amended ~ 

Amended 56806, 

Amended 

Amended 

Amended « 

Amended 

Amended. 

Amended. 43874, 

Amended..... 

Amended, 

Amended 

Amended. 46119, 

Amended 

Amended 

Amended 

Amended. 

Amended. 

Amended. 

Amended 

81.351    Amended 

Amended 

Amended 

Amended 

Amended 

Amended 

82    Authority  citation  revised 

82.4    (e)  added 

(c),  (d)  and  (e)  revised 

(c),  (d)  and  (e)  revised 

(d)(3)  corrected 

(h)  revised , 

Appendixes  A,  B,  D  and  E 
removed;  Appendix  C  redes- 
ignated as  Appendix  D;  new 
Appendixes  A  through  C 
and  E  added. 

85.1807  (a)(6),  (o)(2),  (q)(l). 
(4),  (5),  (t)(l),  (2),  (u)(l). 
(3)(iv).  (4),  (5),  (v)(l),  (2), 
(w)(l),  (2),  (3),  (z)(l)  and  (2) 
revised;  (oK3),  (x)  and 
(aa)(l)  amended 

85.1808  (d)  revised , 

86    Authority  citation  revised 


81.322 
81.323 
81.324 
81.325 
81.326 
81.327 
81.328 
81.329 
81.330 
81.331 
81.332 
81.333 
81.334 
81.335 
81.336 
81.337 
81.338 
81.339 
81.340 
81.341 
81.342 
81.343 
81.344 
81.345 
81.346 
81.347 
81.348 
81.349 
81.350 


81.352 
81.353 
81.354 
81.355 
81.356 


82.5 

82.6 

82.9 

82.13 

82 


63466 
56776 
56779 
56783 
56786 
56790 
56794 
56797 
56799 
56800 
56802 
56804 
66600 
56809 
56811 
56815 
56817 
56820 
56823 
56825 
56825 
56827 
56831 
56839 
56841 
56841 
56846 
56848 
56850 
...  3015 
56853 
56854 
56854 
56855 
56855 
56858 
.67371 
.67371 
.67371 
.67372 
. 30873 
.67372 


67372 


...5339 

...5330 
64711 


Page 

86.091-11    (a)(l)(iv)(A)   revised; 

(a)(l)(iv)(B)  removed 64711 

86.091-23    (c)(2)(ii)  added 64711 

86.093-11    Added 64711 

86.094-11    (a)(l)(iii)  revised 1953$ 

86.113-91    (b)(2)  revised 19538 

86.113-94    (b)(2)  revised 19533 

86.614-84    (b)(5),    (0)(2),    (s)(l), 
(2),    (t)(l),    (3)(iv).    (4),    (5), 
(u)(2),  (5),  (v)(l),  (2),  (w)(l)     ' 
through  (4),  (z)(l)  and  (2) 
revised;      (o)(3),      (x)      and 

(aa)(l)  amended 5330 

86.615-84    (d)  revised 5332 

86.1014-84  (b)(5).  (o)(2),  (s)(l), 
(2)  introductory  text,  (i), 
(ii),  (t)(l).  (3)(iv),  (4),  (5), 
(u)(2),  (v)(l),  (2),  (w)(l) 
through  (4),  (x)(l),  (z)(l) 
and  (2)  revised;  (o)(3),  (x)(2) 

and  (aa)(l)  amended 5332 

86.1015-84    (d)  revised 5333 

86.1105-87    (c)  and  (d)  revised; 

(e)  added 64712 

86.1115-87  (b)(5),  (o)(2),  (s)(l), 
(2).  (t)(l),  (3)(iv),  (4),  (5), 
(u)(l),  (2),  (v)(l)  through 
(4),  (y)(l)  and  (2)  revised; 
(o)(3),  (w)  and  (z)(l)  amend- 
ed  5333 

86.1116-87    (d)  revised 5334 

86.1313-91    (b)(2)  revised 19538 

114.10  Amended 5334 

114.11  (c)  removed;  (a)  and  (b) 
redesignated  as  (b)  and  (c); 
new  (a)  added;  new  (b), 
(c)(4)  and  (d)  revised 5334 

122.26    (e)(1)  amended; 

(e)(2)(iv)  and  (6)  revised 56554 

(b)(15)  added;  (c)(2)(i)(D), 
(e)(1),  (2)(i),  (Ui)  and  (iv)  re- 
vised  11412 

122.28    (b)(2)    redesignated    as 

(b)(3);  new  (b)(2)  added 11412 

(b)(3)(ii)  and  (c)(3)  amended 11413 

122.44    (i)(2)      revised;       (i)(3) 

added 11413 

123.64    (b)(3)(ii)(B)  revised 5335 

124.2    Amended 5335 

124.19  (a)  introductory  text 
and  (c)  amended;  (a)(2),  (b)," 
(d)  introductory  text,  (e), 
(f)(l)(i),  (ii)  and  (iii)  revised; 
(g)  added 5335 

124.72    Amended 5335 


Note  1:  loldfuo  pof*  number*  indkot*  1993  dtongat. 
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TITLE  40  Chapter  I— Con.  Page 

124.74  (b)(1)  amended 5336 

124.75  (b)  amended 5336 

124.78    (a)(2)  amended 5336 

124.89  (b)(1)  and  (2)  revised 5336 

124.90  (a)  and  (c)  amended;  (b) 
introductory  text  and  (d)  re- 
vised  5336 

124.91  (a)(1)  introductory  text 
and  (g)  amended;  (a)(l)(ii), 
(3).  (b),  (c)(1),  (2),  (d),  (e). 
(f),  and  (h)  revised;  (i) 
added....; 5336 

124.115    Amended 5337 

124.124  Amended 5337 

124.125  Revised 5337 

124.126  Revised 5337 

124.127  Revised 5337 

124.128  Revised „ 5337 

1 24    Appendix  A  amended 5337,  5338 

131.3  (j)  revised;  (k)  and  (1) 
added 64893 

131.4  Revised 64893 

131.5  (a)  through  (e)  redesig- 
nated as  (a)(1)  through  (5); 
introductory  text  designated 
as  (a)  introductory  text;  (b) 
added 64894 

131.7  Added 64894 

131.8  Added 64895 

136.3  (b)  amended 43702 

Table  LA.  Table  IB.  Table  IC. 

Table  ID,  Table  IE.  (b).  (c). 

(d)  rnd  (e)  revised 50759 

141.2  RegiUation  at  56  FR 
26547  effective  date  correct- 
ed to  12-7-92 32113 

141.4  Technical  correction 61287 

141.6  (a)  revised;  (g)  added 30274 

(g)  amended 22178 

141.11  (b)  introductory  text  re- 
vised; eff.  7-30-92 30274 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 32113 

141.12  Table  amended 30274 

141.21    (f)(7)     redesignated     as 

(f)(8);  new  (f)(7)  added 1852 

141.23  (a)(4)(i)        Introductory , 
text.  (i)(l).  (k)  (1)  table.  (2), 
(4)  table  and  (5)(ii)  table  re- 
vised; (1)  through  (q)  added; 

eff.  7-30-92 30274 

141.24  (e),  (f).  (g)  introductory 
text,  (h)(8),  (12)(iv),  (v),  (vii) 
and    (13)(i)    revised;    (K)(8) 


Page 

and  (h)(19)  added;  effective 

7-30-92 ^30277 

(h)  introductory  text  amend- 
ed  »17« 

141.32  (e)(16),  (25)  through 
(27)  and  (46)  added;  effec- 
tive 1-1-93 30280 

Regulation  at  56  FR  28548  ef- 
fective date  corrected  to  12- 
7-92 32113 

141.50  (a)(15).   (b)(4),   (5)   and 

(6)  added;  effective  1-1-93 30280 

141.51  (b)(3)  added;  effective 
1-1-93 30280 

Regulation  at  56  FR  26548  ef- 
fective date  corrected  to  12- 
7-92 32113 

141.61  (c)(2),  (3)  table,  (4)  table 
and  (16)  table  amended;  eff. 
1-1-93 30280 

141.62  (b)(1)   revised   eff.   7-1- 

91;  (b)(3)  added  eff.  1-1-93 30280 

141.80  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92;  (a)(2)  correct- 
ed  32113 

141.81  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.82  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.83  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92....; 32113 

141.84  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.85  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.86  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91;  (b)(2)  correct- 
ed  32113 

141.87  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.88  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  12-7-92 32113 

141.89  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 , 32113 


Note  1:  teldfaca  p«««  numbers  Indkota  1993  changM. 
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Page 

164.123    (a)  revised;  (b)  amend- 
ed  5344 

180    Authority      citation      re- 
vised  3W8 

180.1    (h)  table  amended 646, 1647 

180.3    (d)(14)  added 1649 

180.34    (f)(9)(ix)  revised 164« 

180.284  Revised 63468 

180.285  Introductory    text    re- 
vised  51842 

180.342    (c)  redesignated  as  (d); 

new  (c)  added 41465 

180.356    (a)  table  amended;  (c) 

removed 63467 

180.364    (a)  table  amended 22437 

180.407  Revised 1650 

(c)  added 5390 

180.408  (a)  table  amended 40258 

(b)  table  amended 65003 

180.415    (a)  table  amended 1099S 

(a)  table    and   (b)   table   re- 
vised  22435 

180.428    (b)  table  corrected 40258 

180.430    Revised 42531 

180.434    Table  amended 29902 

180.443    (a)  table  amended 4370 

180.447    (c)  added 22101 

180.449    Revised 65004 

180.456    Added 8844 

180.458  Added 3298 

180.459  Added 8845 

180.1001    (d)  table  amended 41464 

(d)  table  amended 8842 

(e)  table  amended 18083 

180.1042    Table  corrected 65002 

180. 1098    Revised 22436 

180.1101    Added 14646 

180.1104  Added 32515 

180.1105  Added 32515 

180.1106  Added 41466 

185.1000    (c)  added 10293 

185.4000    (b)  table  amended 65003 

186.300    Revised 65004 

186.750    Introductory    text    re- 
vised  51842 

186.1075    Added 3298 

186.4000    (b)  table  amended 40259 

(b)  table  amended 65003 

209.3    (k)  revised.... 5344 

209.14    (b)  revised;  (c)  amend- 
ed  5344 

209.17    Amended 5344 

209.19    (b)  revised;  (c)  amend- 
ed  5344 

209.24    (a)  and  (c)  amended 5345 


Page 

141.90  Regulation  at  56  PR 
26548  effective  date  correct- 
ed to  7-7-91 32113 

141.91  Regulation  at  56  FR 
26548  effective  date  correct- 
ed to  7-7-91 32113 

142.14  Regulation  at  56  FR 
26562  effective  date  correct- 
ed to  7-7-91 32113 

142.15  Regulation    at    56    PR 

26562  effective  date  correct- 
ed to  7-7-91 _ 32113 

142.16  Regulation    at    56    PR 

26563  effective  date  correct- 

,    ed  to  7-7-91 32113 

142.19  Regulation  at  56  FR 
26563  effective  date  correct- 
ed to  12-7-92 32113 

142.57    (b)  revised;  effective  7- 

30-92 30281 

142.62  Regulation  at  56  FR 
26563  effective  date  correct- 
ed to  12-7-92 32113 

142.63  Technical  correction 61287 

143.4    (b)(12)  and  (13)  revised; 

effective  7-30-92 30281 

146    Test  program  approval 1109 

147.750  Added 41072 

147.751  (a)  revised 41072 

147.753  Heading  revised 41072 

147.754  Removed 41072 

147.755  Removed 41072 

148.1  (d)  revised. 
148.10    Table  A  amended 

164.2  (c)  revised;  (g)  through 
(j)  redesignated  as  (h) 
through  (k);  new  (g)  added 5342 

164.4    (a),  (c)  and  (d)  revised 5342 

164.6  (b)  amended. 5342 

164.7  Revised 5342 

164.20  (c)  amended 5342 

164.31    (c)  amended 5342 

164.40    (e)  revised....; 5342 

164.60    (c)  amended 5343 

164.81    (f )  amended 5343 

164.90    (b)  amended 5343 

164.100  Revised 5343 

164.101  (a)(1)  and  (b)  amend- 
ed; (c)  revised 5343 

164.102  (c)  revised. 5343 

164.103  Revised 5343 

164.110  (a)  amended;  (c)  re- 
vised  5343 

164. 1 1 1  Amended.......V^^^^^         5344 

164.121  (j)(3)  and  (4)  revised 5344 

164.122  (a)  and  (b)  amended 5344 

Note  1:  ■»»♦■€■  p«t«  ■>■>■»  hi*wn  19«3 
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TITLE  40  Chapter  I— Con.  Page 

209.27    (a),  (c)  and  (d)  revised 5345 

209.30  (b)  revised 5345 

209.31  (a),  (c)(4),  (d)  and  (e)  re- 
vised..  5345 

209.32  Revised 5345 

209.33  Revised 5345 

209.34  Revised .; 5345 

209.35  Revised 5346 

209.36  (a)  amended 5346 

222.12    (a),  (b)(4),  (c).  (e)  and 

(f)  revised 5346 

223.4    (d)  amended 5346 

228.12    (a)(3)  amended;  (b)(85) 

added 47414 

(b)(91)  added M39 

(a)(3)  amended 48110 

233.53    (c)(3)(ii)(B)  amended 5346 

248    Procurement  guidelines 43702 

252  Procurement  guidelines 43702 

253  Procurement  guidelines 43703 

257    Authority       ciattion       re- 
vised  51016 

257.1  (c)(10)  added:  eff.  10-9-93  51016 

257.2  Amended;  eff.  10-9-93 51016 

257  Appendix    I    revised;    eff. 
10-9-93 51016 

258  Added;  eff.  10-9-93 51016 

258.70—258.72       (Subpart       G) 

Added;  eff.  4-9-94 51016 

260.10  Amended 66368 

Amended;  eff.  7-29-92 3436 

261    Hazardous   waste    identifi- 
cation and  listing 41072 

Petition  denied 41944 

Regulation  at  55  FR  38058  re- 
moved  58312 

261.2  (d)(3)    and   (4)   correctly 
designated    as    (d)(4)     and 

(5) 32688 

(d)(2)  revised 42512 

261.3  (c)(2)(ii)(B)  amended 32692 

(c)(2)(ii)(C)  added 41176 

(c)(2)(ii)(B)  correctly  desig- 
nated  42512 

Revised 7632 

261.4  (a)(9)  revised 30195 

(a)(ll)  added 41177 

(b)(  15)  added 21534 

261.6    (a)(2)    introductory   text 

and  (ii)  amended 32692 

261.11  (a)(3)  introductory  text 
revised 14 

261.35    (b)  revised 30195 

261  Appendix     IX     amended...41289. 

67000,  67207 

262  Authority       citation       re- 
vised  43705 


Pace 

262.34  (a)(3)  through  (5)  redes- 
ignated as  (2)  through  (4); 

(a)(1)  revised 30195 

262.53    (b)  revised 43705 

262.56    (b)  revised 43705 

264.13    (a)(1)  revised 8088 

264.15    (b)(4)  revised;  eff.  7-29- 

92 3436 

264.19    Added;  eff.  7-29-92 3436 

264.73    (b)(6)  revised;  eff.  7-29- 

92 3487 

264. 147  ( a)(  2 )  revised;  (b)  intro- 
ductory text  amended 30200 

264.221  (c)  and  (d)  revised;  (f), 
(g)  and  (h)  redesignated  as 
(g),  (h)  and  (i);  new  (f) 
added;  eff.  7-29-92 3487 

264.222  Added;  eff.  7-29-92 3487 

264.223  Added;  eff.  7-29-92 3488 

264.226    (d)    added;    eff.    7-29- 

92 3488 

264.228  (b)(2)  and  (3)  redesig- 
nated as  (b)(3)  and  (4);  new 
(b)(2)  added;  eff.  7-29-92 3488 

264.251  (c)  through  (g)  redesig- 
nated as  (g)  through  (k); 
new  (c)  through  (f)  added; 

eff.  7-29-92 3488 

264.252  Added;  eff.  7-29-92 3489 

264.253  Added;  eff.  7-29-92 3489 

264.254  (c)    added;    eff.    7-29- 

92 3«9 

264.301  (c)  and  (d)  revised;  (f) 
through  (k)  redesignated  as 
(g)  through  (1);  new  (f) 
added;  eff.  7-29-92 3489 

264.302  Added;  eff.  7-29-92 3490 

264.303  (c)    added;    eff.    7-29- 

92 3490 

264.304  Added;  eff.  7-29-92 3491 

264.310  (b)(3),  (4)  and  (5)  re- 
designated as  (b)(4).  (5)  and 

(6);  new  (b)(3)  ^ded;  eff.  7- 

29-92  3491 

264.570—264.575     (Subpart    W) 

Revised 30196 

264.573    (a)(4)  revised 5861 

265  Authority  citation  re- 
vised  3491 

265.13    (a)(1)  revised 8088 

265.15    (b)(4)  revised;  eff.  7-29- 

92 3491 

265.19    Added;  eff.  7-29-92 3491 

265.73    (b)(6)  revised;  eff.  7-29- 

92 3492 


Note  1:  ■•Mfwa  po**  mMnbwt  Indkota  1999  diong**. 


MAY  1992 


91 


CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


Page 

265.91    (a)(3)  added 66369 

265.112  (d)(2)  revised 42512 

265.113  (a)  introductory  text 
and  (b)  introductory  text 
amended 42512 

265.147    (a)(2)  revised 30200 

(a)(l)(i)     and     (ii)     correctly 
added 47912 

265.221  Heading,  (a)  and  (c)  re- 
vised; (f)  and  (g)  redesignat- 
ed from  265.222  (a)  and  (b); 

eff.  7-29-92 3492 

265.222  Heading  revised;  '  (a) 
and  (b)  redesignated  as 
265.221  (f)  and  (g);  new  (a) 
through  (c)  added;  eff.  7-29- 

92 3492 

265.223  Added;  eff.  7-29-92 3492 

265.226    Heading     revised;     (b) 

added;  eff.  7-29-92 ...3493 

265.228  (b)(2)  and  (3)  redesig- 
nated as  (b)(3)  and  (4);  new 
(b)(2)  added;  eff.  7-29-92 3493 

265.254  Revised;  eff.  7-29-92 3493 

265.255  Added;  eff.  7-29-92....: 3493 

265.259  Added;  eff.  7-29-92 3494 

265.260  Added;  eff.  7-29-92 3494 

265.301  Heading,  (a)  and  (c)  re- 
vised; (f),  (g).  (h)  and  (i)  re- 
designated from  265.302  (a). 

(b).  (c)  and  (d);  eff.  7-29-92 3494 

265.302  (a),  (b),  (c)  and  (d)  re- 
designated   as    265.301    (f), 
(g).  (h)  and  (i);  heading  re-,, 
vised;  (a),  (b)  and  (c)  added; 

eff  7-29-92  3494 

265.303  Added;  eff.  7-29-92 3494 

265.304  Added;  eff.  7-29-92 3495 

265.310  (b)(2),  (3)  and  (4)  re- 
designated as  (b)(3),  (4)  and 

(5);  new  (b)(2)  added;  eff.  7- 

29-92  3495 

265.370    Amended.l.""..... 32692 

265.440    (a)  revised 30198 

265.443  (b)(2)(ii)  redesignated 
as'(iii);  new  (b)(2)(ii)  added; 
(m)  introductory  text  and 
(1)  introductory  text  re- 
vised; (m)(3)  amended* 30198 

(a)(4)  revised 5«61 

266.40    (c)  and  (d)  introductory 

text  amended 32692 

Corrected 42512 

266.100  (b)(2)  and  (3)  correct- 
ed  32688 

(a)  amended;  (c)(1)  introduc- 
tory text,  (ii),  (2)(i)  and  (ii) 


Page 

revised;      (c)(3)      and      (f) 

added 42513 

(a)  revised .t 43877 

266.102  (b)(1),  (e)(4)(i)(C). 
(6)  introductory  text, 
(i)(B)(i)(n),  (2),  (ii)  intro- 
ductory text,  (B)(2)  and 
(iv)(B)  corrected; 
(d)(4)(iii)(D)  correctly  redes- 
ignated as  (d)(4)(iv) 32688 

(e)(4)(ii)(C)(i),  (2),  (5), 
(iii)(C)(i)  and  (2)  correctly 
designated 42512 

(b)(1)  amended;  (e)(10)  re- 
vised  42514 

266.103  (a)(l)(ii),  (b)(2)ai)(A), 
(B),  (D),  (iv),  (v)(A)(5),  (vi), 
(3)(ii),  (5)(i)(B)(i).  (2), 
(ii)(B)  introductory  text,  (i), 
(2),  (6)  introductory  text,  (c) 
introductory  text,  (1)  intro- 
ductory text,  (iv),  (ix),  (xi), 
(xii),  (4)(i)(C).  (ii)(B)(5), 
(iv)(C)(2)(M),  (7)(i)(A),  (B) 
introductory  text, 
(ii)(B)(i)(ti),  (2),  and  (g)(1) 
introductory  text  correct- 
ed  32689 

(a)(5)(i)(D)  and  (b)(5)(i)(A) 
corrected 42512 

(a)(3),  (5)  introductory  text, 
(ii)(A),  (B),  (6)(viii).  (c)(1), 
(3),  (e)  and  (k)  revised 42514 

266.104  (a)(l)(3).  (b)(2),  (c)(3), 
(e)(1),  (2),  (4),  (f)(3)(iii)  and 
(g)(2)  corrected 32689 

266.106  (a),  (b)(2)(i),  (ii)(b),  (5), 
(6),  (c)(2),  (d)(3),  (e), 
(f)(2)(ii)  introductory  text 
and  (B)  corrected  (d)(i)  and 
(ii)  correctly  designated  as 
(d)(1)  and  (2) 32690 

266.107  (a),  ('b)(2),  (3).  (d).  (e) 

and  (h)  corrected 32690 

266.108  (a)    introductory    text, 

(1)  table  and  (c)  corrected 32690 

(a)(2)  revised 42515 

266.109  (a)(l)(i),  (2)(iv)  intro- 
ductory text,  (A)  and  (b)(2) 
corrected 32690 

(a)(l)(i)  revised 42515 

266.110  (f)(3)  corrected 32690 

(a)  revised 42515 

266.111  (d)(2)  revised 42515 

266.112  Corrected  designated 32690 


Note  1:  Beldfac*  pac*  numbara  Indlcof*  1992  chong**. 
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ISA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  40  Chaf^ter  I— Con.  Pase 

(a)(1).  (b)(l)(i).  (ii)  and  (c)  in- 
troductory     text      revised; 

(b)(2)(iii)  added 42515 

266    Appendix  I  corrected 32690 

Appendixes  II  and  III  correctly 
added;   Appendixes   IV,   VII 

and  VIII  corrected 32691 

Appendix  IX  added 32692 

Appendix  X  added 32796 

Appendix  IX  corrected 42512 

Appendixes      XI      and      XII 
added 42517 

268.3  (b)  revised 8089 

268.35    (e)  revised 20770 

268.41  (a)   table   amended;   (b) 

revised 41177 

(a)  revised..... 8089 

268.42  Table  2  amended 41177 

Table  2  amended :  8089 

270.1    (b)  amended 32692 

270.4  (a)  revised;  eff.  7-29-92 3495 

270.17  (b)  Introductory  text  re- 
vised; (b)(2)  and  (3)  redesig- 
nated as  (b)(6)  and  (7);  new 

'(b)(2)    through    (5)    added; 
eff.  7-29-92 3495 

270.18  (c)  introductory  text, 
(1)  and  (d)  revised;  eff.  7-29- 
92 

270.21  (b)  introductory  text, 
(1)  and  (c)  revised;  eff.  7-29- 
92 

270.22  Redesignated  as  270.26; 
heading  revised;  (c)  intro- 
ductory text  and  (14) 
through  (16)  amended 30198 

(a)(2)(iiXB),    (C),    (5)(vii),    (6) 
and  (b)(1)  corrected 32692 

270.26  Redesignated  from 
270.22;  heading  revised;  (c) 
introductory  text  and  (14) 
through  (16)  amended 30198 

270.42  (g)(1)  introductory  text, 
(i),  (iv)  and  appendix  I  cor- 
rected; (c)(l)(iv)  revised 32692 

Appendix     I     amended;     eff. 

7-29-92 3496 

270.66  (b)(1)  introductory  text 
(4).  (c)(2)(i),  (ii),  (3)(vi), 
(vii),  (f)(3)  and  (8)  cor- 
rected   32692 

270.73    (f )  and  (g)  corrected 32692 

Corrected .• 42512 

271  State  hazardous  waste 
management    program    au- 


.3496 


.3496 


Page 

thorizations;         correction.. .30336, 

37291,  51762 
State   hazardous   waste  man- 
agement program  authoriza- 
tions...32328,    33206,    33717,    33866, 
35831, 36010,  37290,  41958. 
42944,  47153,  47675.  57593, 
60926 
State   hazardous   waste   man- 
agement program  authoriza- 
tions...4370,    4371,    4738,    7321,    7552, 
7553,  8089,  9501,  9389,  9978,  15029, 
15254,  18083,  18827,  19087,  19807, 
20055,  20056,  20422,  20770,  21351 

271.1    (j)  Table  1  corrected 32692 

(j)    Table     1     and    Table     2 

amended 41177 

(j)  Table  1  amended;  eff.  7-29- 

92 3497 

271.10    (e)(2)  Note  revised 43705 

272  State  hazardous  waste 
management  program  au- 
thorizations  41626,  41958 

State  hazardous  waste  man- 
agement program  authoriza- 
tions; correction 51762 

272.651  Introductory  text. 
(a)(1)  and  (b)  revised 11581 

272.652  Removed 1 1582 

272.700  (a)  amended;  (b)  re- 
vised  3723 

272.701  Introductory  text, 
(a)(1),  (2)(i),  (ii)  introducto- 
ry text,  (b).  (c)  and  (d)  re- 
vised  3723 

272.1150  (a)  and  (b)  revised ....3724 

272.1151  Introductory  text, 
(a)(l)(ii).  OKU),  (b).  (c)  and 

(d)  revised 3725 

272.1800  (a)  and  (b)  revised 4162 

272.1801  Introductory  text. 
(a)(1).  (2),  (c)(1)  and  (d)  re- 
vised  4162 

280.20    (c)(l)(ii)(B)  revised; 

(c)(l)(ii)C)  added 38345 

280.91    (d)  revised 66373 

281  State  imder ground  storage 
tank  program  authoriza- 
tions  51333 

State  underground  storage 
tank  program  authoriza- 
tions  186 

State  undfrground  storage 
tank  program  authoriza- 
tions  8420 

300    Policy  statement 66601 


Note  1:  loMfoca  p«t*  immAws  ln«c«««  1992  chanQM. 
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Page 

National  Priorities  List  sites 

recategorization U72 

300.1100-300.1105   (Subpart  L) 

Added 18382 

300    Appendix  B  amended 46122 

Appendix  B  amended;  eff.  10- 

25-91 48442 

Appendix  B  amended 356 

372    Petition  denied 58859 

403.13    (m)(2)  revised 5347 

600  Authority  citation  re- 
vised  _ 55465 

600.513-91    Added. 55465 

712.30    (w)  table  and  (x)  table 

amended 42691 

(X)  table  amended 49146 

716.120    (a)  table  and  (d)  table 

amended 42693 

(d)  table  amended 49146 

721.224    (a)(2)(i),   (ii).   (iii)   and 

(b)(1)  revised;  eff.  7-13-92 20424 

721.288    Removed 43877 

721.466    Added 40210 

721.490    Added 40211 

721.500    Added 40211 

(b)(1)  revised 46729 

721.756    (b)(1)  corrected.... 29903 

721.1006    Removed. 47677 

721.1054    Added 56472 

721.1060    Removed. 9983 

721.1100    Added 40211 

(b)(1)  revised 46729 

721.1105    Added 40212 

(b)(1)  revised 46729 

721.1140    Added 40212 

721.1204    Added 40212 

721.1233    Added...... 40233 

721.1245    Added...,„ 40213 

721.1261    Added 40213 

721.1272  (a)(2)(i)  through  (vi). 
and  (b)(1)  revised;  (b)(3)  re- 
moved; eff.  7-13-92 20424 

721.1298    Added 40213 

721.1475  Text  prior  to  55  PR 
33305  correctly  redesignated 

as  721.1525 29903 

721.1525  Correctly  redesignat- 
ed from  721.1475  text  prior 

to  55  PR  33305 29903 

721.1541    Added 4578 

721.1582    Added 40214 

(b)(1)  revised 46729 

721.1590    (a)(2)  corrected 29903 

721.1620    Added 40214 

(b)(1)  revised 46729 

721.1643    Added 40214 


Puce 

721.1645    Removed. 43878 

721.1711    Added 40214 

721.1796    Added 40215 

721.1835    (a)(2)(i)(B)       correct- 
ed  29903 

721.1890    Removed 9984 

721.1896  Added 40215 

721.1897  (b)(2)  corrected 29903 

721.1898  Added 40215 

721.2184    Added 40215 

721.2198    Added 40216 

761.19    (b)  table  revised 13323 

799.5000    Table  amended...43881, 

47915,  65445 

Table  amended 7659^ 

Revised 18829 

Title  40 — Proposed  Rules: 

1-799   (Ch.    I)    ...40446.    42572.    46756. 

51868 

1443,  7564,  8286 

22    33401 

28 29996 

50    8429 

51 40843,  59238,  65203 

52  ...29996.  31364,  33738.  37195,  38399. 

40287.  40843.  41500.  42302. 

42572.  46590.  48472,  49857, 

52008,  52010,  52011,  54554, 

55644.  56485,  58528,  59238, 

64727,  64729,  64731.  65203. 

65204,  66003.  66612,  67266 

...23,  24,  1700,  1705,  3976,  3978,  7900,  8104, 

9678,  10749,  12791,  12901,  12903, 

12906,  13498,  13687,  17863—18070, 

19271,  20068,  22194 

55     63774 

58     7687,  11458 

60  ...33490,  40843,  46396,  59238,  64382, 

65203 

61  ...37196,  41811,  46252,  55432,  64217, 

67561 

8017,21368 

63    ...42305,  64382 

72  63002,  66005 

3M3 

73  "!!!!!!!!!!I!!!!!I!!!!!!!!!!!!"!"!  63002.^  66005 

3603 

75    63002.  66005 

3603,  4169 

77    63002.  66005 

, 3M3 

13168 


Note  1:  toldfoM  poQ»  aiNiibsn  indkot*  1992  changes. 
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ISA— LIST  OF  CFR  SEaiONS  AFFECTED 

w 

CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  40  Chapter  I— Con.  Page 

80  ...29919,  31148.  31176,  32533.  43682, 

48140,  52316,  65461,  67038, 

...2068,    3980,    5409,    6206,    10323,    13220, 

13416,  20234,  22449 

81    58656 

1700,  1705 

82    43842,  46041,  49548,  50693 

1984,  1992,  14764,  19166 

85    45866.  48350 

86  ...30230.  32533.  43682,  48140.  48272, 

48350,  65035,  65461,  67038 

6206,  10853,  13220,  18544,  22675 

88    48614,  50196,  52013 

90    20069,  20070 

110    65964 

112    54612 

116    65964 

117    65964 

20014 

122    40848,  56555.  65964 

8522,  21918,  22197 

123     8522,  22197 

124    8522 

131  58420.  63471 

136  30519,  37331,  55410 

141  ...33050.   43573,   49153,   52241, 

60949 

142  33050,  43573,  52241.  60949 

146  41108 

148  958 

156  4390 

165  3038 

172  33890 

180  ...33236.   36125.   40291,   42574, 

42575. 42577.  42578.  42580. 

43737, 46257.  65035.  22202 

...1244,  7701,  7703,  8106,  8736,  8737,  8739, 

10324,  11056,  13069,  13070,  13073,  22202 

185  33236,  50190,  50466,  67268 

186  33236.  46257 

192  67569 

206  64724 

228  47173,  47432,  49858 

230  .? 65964 

232  65964 

260  30519.  33490,  37331.  46396 

958,  21450 

261  ...30519,      32993.      33238.      35758. 

37331.  48000.  5159.  55257.  63848 
958,  7636,  9518,  10629,  21450 

262     * 958,  21450 

264    ...30200,      30201,      33490,     43574, 

46396.  55646.  63848 
958,  18853,  21450 

^ 

Note  1:  Boldfoc*  pog*  nvnibw*  liMlicaf*  1991 


Page 

265  ...20200.   30201.   33490.   43574. 

46396.  55646,  63848 
958,  18853 

266  48000 

268 55160 

958,  4170,  6487,  21450,  22024 

270  33490,  46396 

958 

271    33490,  35758.  46396,  51592 

958,  9525,  22203 

280  ....30201,  40292.  43574 

281    46756 

6302 

300  "!.!!!!!!!!!.! 3i9oo.'H84o.**4^^^^^ 

4824,  5410,  21576 

302    35758.  51592,  63848 

20014 

355    MO" 

372    34156.  48474.  48475 

414    63897.  66120 

2238 

435    65964 

455^ 1M60 

501     •522,  22197 

600    .....43682.  48140 

13220 

704"" 57144 

2138,  4177 

721    34047,  42714.  47714 

9995,  10326,  20437 

744    37686,  47717 

750    73*0 

761  30201,  43574 

7340 

763     "364,  20438 

764  49863,  59239 

, 2239 

795    » 43574 

798    32537.  43574 

799    32292.  43574,  43897,  57144 

2138,4177,  12908,  14371 

TITLE  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  50— Public  Contracts,  De- 
partment of  Labor  (Parti  50- 
1—50-999) 

50-202    Authority    citation    re- 
vised  .32258 

50-202.2    Revised 32258 

50-202.16      (Subpart      C)    Re- 
moved  • 32258 


MAY  1992  95 

CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


51.5.3 
51-5.4 
51-5.5 
51.5.6 
51-6 


Chapter  51 — Cemnitt**  for  Purchase 
from  Hm  Mind  and  Othar  S*v«r«ly 
Handicapped  (Parte  51-1—51-99) 

Pace 

51-T  laevteed:......; 48976 

51-2    Revised 48977 

51-3    Revised 48979 

51-3.3    (c)  corrected. 64002 

51-4    Revised 48980 

51-4.3    Heading  corrected 64002 

51-5    Revised 48981 

51-5.2    (d)  corrected 64002 

(b)  corrected 64002 

(b)  corrected 64002 

(d)  corrected. 64002 

Corrected 64002 

Redesignated  as  51-7;  new 

51-6  added 48983 

51-6.8    (a)  corrected. 64002 

51-7    Redesignated  as  51-8;  new 
51-7  redesignated  from  51- 

6 48983 

Revised _ 48986 

51-8    Redesingated  as  51-9;  new 
51-8  redesignated  from^l- 
7  I         48983 

51-8.14    (crreviseri.......^^^^^^^^^^^ 

51-9    Redesignated     as     51-10; 
new  51-9  redesignated  from 

51-8 48983 

51-10    Redesignated    from    51- 

9 _ 48983 

Chapter  60 — Office  of  Federal  Con- 
tract Compliance  Programs,  Equal 
Employment  Opportunity,  Depart- 
ment of  Labor  (Ports  60-1 — 60- 
999) 

60-250    Authority    citation    re- 
vised  

60-250.2    Amended .'. 

Technical  correction 

60-742    Added:  eff.  7-26-92 2962,  2965 

Chapter  101 — Federal  Property  Man- 
agement Regulations  (Parts  101- 
1—101-99) 

101-5    Heading  revised 33873 

101-5.000    Revised 33873 

101-5.101    Revised 33873 

101-5.102    Revised 33873 

101-5.104-1    Revised. 33873 

101-5.104-2    (b)  revised 33874 


.498 


Page  . 

101-5.104-3    (a)  revised 33874 

101-5.105    (a)  revised 33874 

101-5.106    (a)  and  (b)  jevised 33874 

101-5.200—101-5.205-4  (Subpart 

101-5.2)    Heading  revised 33874 

101-5.200    Revised 33874 

101-5.202  Heading  and  (a)  re- 
vised...^  33874 

101-5.203  Igeading  revised 33874 

101-5.203-1^  Revised 33874 

101-5.203-2    Revised 33874 

101-5.203-5    Revised 33874 

101-5.203-6  Xa),  (c)  and  (d)  re- 
vised  33875 

101-5.203-7    Revised 33875 

101-5.204    Heading  revised 33875 

101-5.204-1    Revised 33875 

101-5.204-2    Revised 33875 

101-5.204-3    Revised 33875 

101-5.205-1    Revised 33875 

101-5.205-2    Revised 33875 

101-5.205-3  Heading,  introduc- 
tory text,  (a)  and  (c)  re- 
vised  33875 

101-5.205-4    Revised 33876 

101-16—101-21  (Subchapter  D 
Appendix)    Temporary  Reg. 

D-75  added 42162 

Temporary  Reg.  D-73  and 
Supp.  2  removed;  Tempo- 
rary Reg.  D-76  added 42168 

101-26.102.3    Introductory  text, 

(b)  and  (c)  revised 3949 

101-26.104    (b)  revised 3949 

101-26.602    (a)  revised 21895 

101-26.602-5    Added 21895 

101-26.4800—101-26.4801  (Sub- 
part 101-26.48)    Removed 3950 

101-33.002    (d)  added 21895 

101-33.003    Revised - 21896 

101-37—101-41  (Subchapter  G 
Appendix)  Temporary  Reg. 
G-48,  Supp.  4  added;  effec- 
tive to  6-30-92 65445 

Temporary  Reg.  G-55  added 4373 

101-38—101-41  (Subchapter  G 
Appendix)    Temporary  Reg. 

G-54  added 33876 

101-39.000    Revised 59887 

101-3&.003    (b)  revised 59887 

101-39.004    Revised 59887 

101-39.100    (e)  and  (f)  revised 59887 

101-39.101    Introductory      text 

and  (a)  revised 59887 

101-39.102    (a)  revised 59887 


Note  1:  loKfan  ^at*  iiMiiih»n  li»<lf  t»  1993  chongM. 
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LSA— LIST  OF  CFR  SEaiONS  AFFECTED 
CHANGES  JULY  1,  1991  THROUGH  MAY  29,  1992 


TITLE  41  Chapter  101— Con.  Page 

101-39.102-1    (b)  revised 59887 

101-39.104-1    Heading,  (a)  and 

(b)(2)  revised 59887 

101-39.105    Revised 59888 

101-39.105-2    (a)  revised 59888 

101-39.106    Introductory      text 

revised 59888 

101-39.107    (a)  and  (b)  revised 59888 

101-39.200—101-39.208  (Subpart 

101-39.2)    Heading  revised 59888 

101-39.200    Revised 59888 

101-39.201    Revised 59888 

101-39.202    Revised 59888 

101-39.203    Revised 59888 

101-39.204    Revised 59888 

101-39.205    Removed 59889 

101-39.206    Revised 59889 

101-39.207    Revised 59889 

101-39.208    Revised 59890 

101-39.300—101-39.307  (Subpart 

101-39.3)    Heading  revised 59890 

101-39.300    Revised 59890 

101-39.301    Introductory      text 

and  (d)  revised 59890 

101-39.302    Revised 59890 

101-39.303    Revised 59890 

101-39.304    Revised 59890 

101-39.305    Revised 59890 

iol-39.306  Introductory  text, 
(d),  (g)(1),  (2)  and  (4)  re- 
vised  59891 

101-39.307    Revised 59891 

101-39.400    Revised 59891 

101-39.401    Introductory     text, 

(a)  introductory  text,  (1),  (b) 

and  (c)  revised 59891 

101-39.402    Revised 59891 

101-39.403  (a),  (c)  and  (d)  re- 
vised  59891 

101-39.404    Revised 59891 

101-39.405    Revised 59891 

101-39.406    Revised 59892 

101-39.4900—101-39.4901  (Sub- 
part 101-39.49)    Revised 59892 

101-41.807-4    Heading,   (a)  and 

(b)  revised 40259 

101-47.601    (a)  revised 56935 

101-47.602    (a)  revised 56936 

101-47.603    (b)  revised 56936 

101-47.604    Heading,  (a)  and  (g) 

revised:'. 56936 

101-48.001-3    Revised 40260 

101-48.001-10    Added 40260 

101-48. 100    Revised 40260 

101-48.101-2    (d)  added 40260 


Pi«e 
101-48.101-4    (a)    and    (c)    re- 
vised  40260 

101-48.101-5    (a)     introductory   - 
text,    (1).    (c)    introductory 
text,  (d)(1),  (5),  (6)  and  (e) 

revised;  (d)(7)  added 40260 

101-48.101-6  (a)  and  (d)  re- 
vised; (f)  redesignated  as  (g) 

and  revised;  new  (f)  added 40261 

101-48.101-7    (a)  revised 40261 

101-48.101-8    (a)  revised 40261 

101-48.101-9    Revised 40261 

101-48.102-2    (b)  revised 40261 

101-48.102-3    Revised 40261 

101-48.201-2    Revised 40261 

101-48.201-3    Revised 40261 

101-48.201-4    Revised 40262 

101-48.201-5    Revised 40262 

101-48.202    Added 40262 

101-48.302    (b)  revised 40262 

101-48.304  Redesignated  as 
101-48.305;    new    101-48.304 

added 40262 

101-48.305  Redesignated  as 
101-48.306;  new  101-48.305 
redesignated       from       101- 

48.304  and  revised 40262 

101-48.305-1    Redesignated     as 

101-48.306-1 40262 

101-48.305-2    Redesignated     as 

101-48.306-2 40262 

101-48.306    Redesignated    from 

101-48.305  and  revised 40262 

101-48.306-1    Redesignated 
from    101-48.305-1    and   re- 
vised  40262 

101-48.306-2    Redesignated 
from    101-48.305-2    and    re- 
vised  40262 

Chapter  301 — Travel  Allowances 
(Parts  301-1—301-99) 

301-7.4    Amended 6678 

301-8.3    (c)  revised;  effective  to 

10-1-94 37478 

301-9.2    Redesignated    as    301- 

9.3;  new  301-9.2  added W9^ 

301-9.3  Redesignated  as  301- 
9.4;  new  301-9.3  redesignat- 
ed from  301-9.2 8091 

301-9.4  Redesignated  from 
301-9.3 awi 

301-11.6  (b)(23)  through  (27) 
redesignated       as       (b)(24) 


Note  1:  •oMfocapag*  number*  Indkot*  1993  chanflat. 
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CHANGES  JULY  1,  1991 

Page 

through    (28):    (b)(19)    and 
new   (b)(24)  amended;   new 

(b)(23)addd 809* 

Chapter  301  Appendix  A  re- 
vised  ^7* 

Chapter  302 — Relocation  Allowances 
(Ports  302-1—302-99) 

302-1.3    (c)  corrected 40946 

302-1.4    (i)  revised „ 46989 

302-1.8    Revised 46989 

302-3.1  (b)  introductory  text 
revised;  (bK2)  removed; 
(b)(3)  through  (6)  redesig- 
nated as  (b)(2)  through  (5) 46989 

302-4.1    (c)(3)  revised 57289 

302-6.2    (g)(1)  and  (2)  revised 51177 

302-7.1    (a)  and  (b)  revised 46989 

302-7.3    Revised 46990 

302-7.5    Revised 46990 

302-11    Appendixes  A,  B  and  (c) 

amended 1112 

Chapter  303 — Payment  of  Expenses 
Connected  with  the  Death  of  Cer- 
tain Employees  (Parts  303- 
1—303-99) 

303-1.1    Revised 57289 

303-1.2    Amended. 57290 


THROUGH  MAY  29,  1992 


Page 
303-1.3    Redesignated    as    303- 

1.4 57289 

Added 57290 

303-1.4  Redesignated  as  303- 
1.7;  new  303-1.4  redesignat- 
ed from  303-1.3 57289 

303-1.5    Revised 57290 

303-1.7    Redesignated  from 

303-1.4 57289 

303-2.1    Amended 57290 

303-2.3    Revised 57290 

303-2.6  (a)(1)  revised;  (b)  re- 
moved;  (c)  redesignated  as 

(b) 57290 

303-2.8    Amended 57290 

Title  41 — Proposed  Rules: 

50-1—50-999  (Ch.  50)    6301 

60-1—60-999  (Ch.  60)    6301 

60-742    55578 

61-1—61-999  (Ch.  61)    6301 

73     2M3,  2S44 

101-1—101-999  (Ch.  101)    12286 

101-18    64221 

105-1—105-999  (Ch.  105)    12286 

201-1-201-999  (Ch.  201)    12286 

301-1—301-999  (Ch.  301)    12286 

302-1—302-999  (Ch.  302)    12286 

303-1—303-999  (Ch.  303>    12286 

304-1—304-999  (Ch.  304)    12286 


(/ 


NoTK  1:  liWaw  i 


InJIcott  1992  chanflM. 


^ 
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MAY  1992 
CHANGES  OCTOBER  1,  1991  THROUGH  MAY  29,  1992 
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TITLE  42— PUBLIC  HEALTH 

Chapter  I— Public  HmKH  Service,  De- 
partment of  Health  and  Human 
Services  (Parts  1—199) 

Page 

5    Appendix  C  amended 2477 

59    CFR  correction 1304* 

62.71—62.76    (Subpart    D)    Re- 
vised  56597 

110  (Subchapter  J)    Added. 51808 

110.103    Corrected 59332 

110.101—110.103     (Subpart     A) 

Appendix  corrected 59218,  59332 

124.708    (c)  added. §272 


Chapter  IV — KeoHh  Care  Financing 
Administration,  Department  of 
Health  and  Hpnran  Services  (Parts 
400—499) 


limran 


405.301—405.380  (Subpart  C> 
Heading  and  authority  cita- 
tion revised 19092 

405.380    Undesignated      center 

heading  and  section  added 19092 

405.501-405.580     (Subpart     E) 

Authority  citation  revised 59621 

405.502    (fXl)  revised. 59621 

405.509    (c)  added. 59621 

405.517    Added 59621 

405.521  Revised. 59621 

405.522  Revised. 59622 

405.523  Revised. 59622 

405.524  Revised. 59622 

405.530  Removed. 59622 

405.53 1  Removed. 59622 

405.532  Removed. 59622 

405.533  Removed 59622 

405.550—405.580    Undesignated 

center  heading  removed 59622 

405.550—405.580     (Subpart     P) 

Revised. 59622 

405.553    Removed 59622 

405.555    Removed. 59622 

405.557    Removed 59622 

405.2100—405.2184  (Subpart  U) 

Authority  citation  revised 7134 

405.2163    (b)  revised 7134 

405.2171    (d)  revised. 7134 

406.12    Corrected. 50058 

406.20    (c)  corrected. 50058 

407.40    (b)  corrected. 50058 

410  Authority  citation  re- 
vised.  _ 7134 


Page 
410.5    Introductory      text      re- 
vised; (d)  added 7134 

410.32  (b)  introductory  text  re- 
published; (b)(2)  and  (5)  re- 
vised  7135 

411  .Authority  citation  re- 
vised  61381 

411.1    (a)  revised;  interim 61381 

411.350—411.361     (Subpart     J) 

Added;  interim 61381 

412.80    (a)(l)(ii)(B)  amended 3016 

412.113  (a)(3)  amended 3016 

412.116    (b)(3)(ii)(B)     and     (C) 

amended 3016 

412.278  (f)(1)  corrected;  (f)(3) 
correctly  designated  as 
(f)(4);  (f)(3)  added;  CFR  cor- 
rection  13046 

412.302    (a),     (c)(l)(l)(D),     (v). 

(d)(2)  and  (3)  amended 3016 

412.308    (c)(4)(li)  amended 3016 

412.320  (a)  redesignated  in 
part  as  (a)(1)  and  (2);  (a)  in- 
troductory text,  (1),  (2)  and 

(b)(  1 )  amended ™ 3016 

412.324  (b)(2)  and  (3)  amend- 
ed  3016 

412.328    (c)(1)     and     (f)(lKill) 

amended 3016 

(f  )(3)(iii)  amended 3017 

412.336    (c)(1)  amended. 3017 

412.344  (d)(1)  and  (2)  amend- 
ed  3017 

412.348    (b)(l)(ii)  amended 3017 

413  Authority  citation  re- 
vised  54545,  59219 

413.40    (g)(1)  corrected 59219 

413.114  Regulation  at  54  PR 
37274  confirmed;  (a),  (c)  and 
(d)  nomenclature  change; 
(b)  revised;  (d)(l)(l)  amend- 

-    ed 54545 

413.130    (a)(3),     (10)     and     (f) 

amended 3017 

413.134  (f)(2)(lll)(D)  amend- 
ed  ;. 3017 

413.170    Heading  revised;  (c)(7) 

added 59624 

414  Authority  citation  re- 
vised  ., 50823 

Heading  revised 65998 

414.224    Added 65998 

414.230  (Subpart  D)    Added 50823 

415  Added. 59624 


Nonl: 


1993 


100  LSA— LIST  OF  CFR  SECTIONS  AFFEaED 

CHANGES  OCTOBER  1,  1991  THROUGH  MAY  29,  1992 


TITLE  42  Chapter  IV— Con.  Page 

416  Authority  citation  re- 
vised  7135 

416.49    Revised 7135 

417  Authority  citation  re- 
vised  46509 

Authority  citation  revised 7135 

Authority  citation  revised 8201 

417.1—417.2  (Subpart  A)  Head- 
ing added 51985 

417.1  Redesignated  from 
417.100;  introductory  text 
revised 51985 

417.2  Added 51985 

417.100—417.180     (Subpart     A) 

Heading  removed 51985 

417.100—417.109    Undesignated 

center  heading  removed 51985 

417.100    Redesignated  as  417.1; 

introductory  text  revised 51985 

417.101—417.109    Designated  as 

subpart  B 51985 

417.107    (i)  revised 7135 

417.110—417.119    Undesignated 
center  heading  removed;  re- 
designated       as        417.910 
through  417.919 51985 

417.120—417.126    Undesignated 
center  heading  removed;  re- 
designated       as        417.920 
through  417.926 51985 

417.130—417.137    Undesignated 
center  heading  removed;  re- 
designated       as        417.930 
through  417.937 51985 

417.140—417.144  Undesignated 
center  heading  removed; 
designated  as  subpart  D 51985 

417.150—417.159    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  E 51986 

417.160—417.166    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  F 51986 

417.170—417.180  Undesignated 
center  heading  and  sections 

removed 51985 

417.201—417.292  (Subpart  B) 
Heading  and  sections  re- 
moved  51985 

417.228—417.239    Undesignated 

center  heading  removed 51985 

417.240—417.247    Undesignated 

center  heading  removed 51985 

417.249—417.292    Undesignated 

center  heading  removed 51985 


Pace 

4 17.400  g-417.694  (Subpart  C) 
Heading  removed 51985 

417.400—417.418    Designated  as 

subpart  J 51986 

417.401  Introductory  text 
amended 51986 

41.7.404—417.418    Undesignated 

center  heading  removed 51985 

417.420—417.460    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  K 51986 

417.436  (a)  introductory  text 
republished;  (a)(6)  redesig- 
nated as  (a)(7);  (a)(5)  and 
new  (a)(7)  revised;  new 
(a)(6)  and  (d)  added;  inter- 
im  8201 

417.470—417.494    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  L 51986 

417.472    (f)    redesigned   as   (g); 

new  (f)  added;  interim 8202 

417.520—417.523    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  M 51986 

417.524—417.528    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  N 51986 

417.530—417.576    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  0 51986 

417.580—417.598    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  P 51986 

417.600—417.638    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  Q 51986 

417.640—417.694    Undesignated 

center  heading  removed 51985 

Designated  as  subpart  R 51986 

417.800—417.810     (Subpart     D) 

Heading  removed 51985 

Redesignated  as  subpart  U 51986 

417.800  (b)  revised 7135 

417.801  (b)  introductory  text 
republished;  (b)(5)  redesig- 
nated as  (b)(6);  (b)(4)  and 
new  (b)(6)  revised;  (b)(5) 
added;  interim 8202 

417.910—417.919    Redesignated 
from        417.110        through 
417.119 51985 

417.910—417.937    Designated  as 

subpart  V 51986 


Note  1:  taMfoc*  p«««  numban  Indlctrt*  1993  change*. 
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CHANGES  OaOBER  1,  1991  THROUGH  MAY  29,  1992 


Page 

484.10  Introductory  text  re- 
published; (0(2)  revised:  in-     

terim WOS 

484.14  (g)  and  (i)(2)(i)  correct- 
ed  51334 

{ j)  added 7136 

484.36    (a)(2)(i)(F)    and    (G)(i) 

corrected 51334 

485  Authority  citation  re- 
vised  7137 

485.58    (g)  added 7137 

485.304  Introductory  text  re- 
published; (q)  added 7137 

488  Authority  citation  re- 
vised  7137 

488.52    Removed .; ..7137 

489  Heading  revised 8203 

489.10    (b)  redesignated  as  (c) 

and  revised;  new  (b)  added; 
interim W04 

489.100-489.104      (Subpart      I) 

Added;  interim W03 

491  Authority  citation  re- 
vised  7137 

491.9  (c)(2)  and  (d)(l)(iii)  re- 
vised; ( d )( 1 )  introductory 
text  republished 7137 

493  Authority  citation  re- 
vised  7137 

493.1—493.25  (SUbpart  A)  Re- 
vised  7139 

493.2    Amended 7136 

493.35—493.39       (Subpart       B) 

\       Added 7142 

93.43—493.51       (Subpart       C) 

Added 7143 

93.55—493.63       (Subpart       D 

Added 7144 

93.602—493.649     (Subpart     F) 

Added 7213 

493.602—493.634  Text  re- 
moved  7139 

493.701  (Subpart  G)  Re- 
moved  7139 

493.801—493.865     (Subpart     H) 

Revised 714« 

493.901—493.959      (Subpart     I) 

Revised 7151 

493.1101—493.1111   (Subpart  J) 

Revised 71«2 

493.1201—493.1285  (Subpart  K) 

Revised 7163 

493.1203    Eff.  9-1-94 7163 


Page 

417.920—417.926    Redesignated 
from        417.120        through 

417.126 51985 

417.930—417.937    Redesignated 
from        417.130        through 

417.137 _ 51985 

418  Authority  citation  re- 
vised  _ 7135 

418.92    Revised 7135 

431    Response  to  comments 65853 

431.20    Added;  interim 8202 

431.107  (a)  revised;  (b)  intro- 
ductory text  republished; 
(b)(2)  and  (3)  revised;  (b)(4) 

added;  interim :....8202 

433  Authority  citation  re- 
vised  56139 

433.45    Revised. 56139 

Regulation    at    56    FR    56139 

withdrawn 64195 

434.38    Added;  interim 8202 

440.30  Introductory  text  re- 
published; (a)  and  (c)  re- 
vised  7135 

482  Authority  citation  re- 
vised  7136 

482.27    Revised 7136 

482.53    (b)(3)  revised 7136 

482.57    (b)(2)  revised 7136 

482.66  Regulation  at  54  FR 
37275  confirmedi^introductft:: 
ry  textf^)  introductory 
(6)  introductory  text 
and  (7)  introductory  text  re- 
published; (a)(4).  (6)(i). 
(7)(i)  and  (b)  revised 56546 

483  Authority  citation  re- 
vised  54546 

Authority  citation  revised 7136 

Authority  citation  revised 8202 

483.10  Introductory  text  re- 
published; (b)(4)  revised; 
(b)(8),/(9)  and  (10)  redesig- 
nated'as  (b)(9),  (10)  and  (11) 
and/  revised:     new     (b)(8) 

added;  interim 

483.75  \  Heading  and  (j)  re- 
vised  ^.7136 

483.80    Removed 54546 

483.150    to)  corrected 59331 

483.156    Correctly  designated 59331 

483.460    (rt)  heading  revised /7136 

484  AuthorKy  citation  re 
vised .j>*^j^ ./.. 7136 

Authority  oitation^evised.^ 8203 


1993  chaitfat. 


102  ISA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1991  THROUGH  MAY  29,  1992 


TITLE  42  Chapter  IV— Con.  Pace 

493.1401—493.1495  (Subpart  K) 
Redesignated  as  subpart  M 
and  revised. 7172 

493.1501  (Subpart  M)  Redesig- 
nated as  493.1701  (Subpart 
P) 7172 

493.1601  (Subpart  N)  Redesig- 
nated as  493-1775  (Subpart 
Q) 7172 

493.1701—493.1721  (Subpart  P) 

Revised. 7183 

493.1701—493.1710  (Subpart  O) 

Removed 7172 

493.1775—493.1780  (Subpart  Q) 

Revised 7184 

493.1800—493.1850  (Subpart  R) 

Added 7237 

493.2001  (Subpart  T)    Added 7185 

494  Authority  citation  re- 
vised.  71 85 

494.51    Revised. 7185 

498  Authority  citation  re- 
vised  8204 

498.3  (b)  introductory  text  re- 
published; (bKll)  added:  in- 
terim  8204 

Chapter  V — Offka  of  Inspector  Gon- 
eral-Hoaith  Caro,  Doportmont  of 
Health  and  Human  Services  (Parts 
1000—1999) 

1000  Authority  citation  re- 
vised  3329 

1000.10    Amended. 3329 

1000.20    Amended. 3330 

1001  Revised. 3330 

1001.301  (a)  and  (bKlKi)  cor- 
rectly revised. 9669 

1001.1601  (a)(1)  oOTCctly  re- 
vised  #. 9669 

1002  Revised. 3343 

1003  Authority  citation  re- 
vised.  _ 3345 

1003.100  Revised. 3345 

1003.101  AmendecL 3345 

1003.102  Revised...... 3345 

(b)(2)  correctly  revised. 9670 

1003.103  Revised. 3346 

1003.105  Revised. 3346 

1003.106  Revised- 3347 

1003.107  Revised. 3348 

1003.109  Revised. 3348 

1003.110  Amended. 3348 

1003.111  Removed. 3348 


Pwe 

1003.112  Removed 3348 

1003.113  Removed ^ 3348 

1003. 1 14  Revised 3348 

1003.115—1003.125    Removed 3348 

1003.127    Revised 3348 

(a)  and  (d)  revised 3349 

Revised 3349 

Removed 3349 

Removed 3349 

Revised « 3349 

(a)  amended 3349 

Added 3349 

Added. 3349 

citation     re- 
3349 


1003.128 
1003.129 
1003.130 
1003.131 
1003.132 
1003.133 
1003.134 
1003.135 
1004    Authority 

vised 

1004.30    (b)  and  (c)  introducto- 
ry text  revised 

1004.40    Revised 

(a)  and  (c)(1)  revised 

(c)  added 

(d)(7)  revised 

(g)  removed.. 


1004.50 

1004.60 

1004.90 

1004.100 

1004.110 

1004.120 

1004.130 


.3349 
.3349 
.3349 
.3349 
.3350 
.3350 


Revised 3350 

Revised 3350 

Revised 3350 

1005  Added «3S1 

1006  Added 8354 

1007  Added 3355 


Title  42 — Proposed  Rules: 


36 

400 

409 

410 

411 


412 
413 
418 
420 
421 
424 
440 


441 


447 
482 
483 
485 
488 


489 
799 


51189.  56691 

.; 55382.  56612 

50542,  55382 

55382 

„ 55382 

tsn 

!!!!!"!!!!!!!!!!!!!"!"!!!!""""  55382 

.50834,  55382.  S9240,  59979 

4516 

56612 

56612 

55382 

,„.. 55382.  66392 

4516 

66392 

4516 

56141.  64228 

4516 

4516,  8961 

55382 

, 55382 

, 4516 

55382 

4177 


NoTSl: 


1993 


MAY  1992 


CHANGES  OCTOBER  1,  1991  THROUGH  MAY  29,  1992 
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1 


TITLE  43~PUBLIC  LANDS: 
INTERIOR 

SubtitI*  A— Office  of  the  Secretary   . 
of  the  Interior  (Ports  1—199) 

Page 
4.200—4.357    (Subpart    D)    Au- 
thority citation  revised 61383 

4.350—4.357    Undesignated 

center  heading  added 61383 

4.350  Added 61384 

(c)(6)  corrected. 65782 

4.351  Added 61384 

(b)(1),  (2)(ii)  and  (4)  correct- 
ed  65782 

(b)(4)  corrected 8319 

4.352  Added 61384 

(b)(2)  corrected 65782 

4.353  Added 61385 

4.354  Added 61385 

4.355  Added „ 61385 

4.356  Added 61385 

4.357  Added 61386 

20    Appendix  X  avaUability 10293 

Chopter  II — Bureau  of  Land  Manage- 
ment, Deportment  of  the  interior 
(Parts  1000—9999) 

3150  Authority  citation  re- 
vised  9012 

3150.2  Added;  interim;  effec- 
tive to  12-31-92 9012 

3160    Technical  correction...2039,  3136, 

5211 

Authority  citation  revised 3024 

Notes  1  and  2  removed 3024 

3160.0-9    Added 3024 

3162.7-4    Interpretation 63661 

3164.1    (b)  table  amended 3025 

3165.4  (c).  (d)  and  (e)  redesig- 
nated as  (d),  (e)  and  (f );  new 
(c)  added;  interim;  effective 
to  12-31-92 9013 

Public  Land  Orders 

1176    Revoked  in  part  by  PLO 

6923 5987 

1537    Revoked  by  PLO  6899 55827 

1722    Revoked  by  PLO  6899 55827 

1825    Revoked  in  part  by  PLO 

6919 2341 

4249    Revoked  in  part  by  PLO 

6901 56321 

4522    Amended  by  PLO  6926 19092 


Page 

4747    Amended  by  PLO  6902 56322 

5187    Revoked  in  part  by  PLO 

6900 55828 

6831    See  PLO  6883  corrected 50059 

6849    Corrected  by  PLO  6907 57806 

6883    50058 

Corrected 60929 

6884    i 49847 

Corrected 56275 

6885  Corrected 50059 

6886    50661 

6887    50824 

6888    50661 

Corrected 66602 

6889    51177 

6890    51334 

Corrected 58122 

6891    51986 

6892    52210 

6893    52210 

6894 52211 

Corrected 2842 

6895    52212 

6896  ..r. 52477 

6897    54896 

6898    55827 

6899    55826 

6900    55828 

6901    56321 

6902    56322 

6903    56936 

6904    56936 

6905    57805 

6906    57806 

6907    57806 

6908    57806 

6909    57807 

6910 59219 

6911    60927 

6912    60928 

6913    60928 

6914    - 60929 

6915    60929 

Corrected 3674 

6916    64713 

Corrected »*' 

6917    66602 

6918    66602 

6919    M*' 

Corrected MH 

Corrected  by  PLO  6927 21613 

6920    »« 

6921    ^. —  4144 

6922    ^»St 

6923    Sm 


Note  1:  S^ldfao  pt»  numbcn  bidiota  1992  changat. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OaOBER  1,  1991  THROUGH  MAY  29,  1992 


TITLE  43  Public  Land 
Orders — Con. 

6924    

6925    

6926    

6927    

6928    


Page 

6560 

10426 

.6926,  19092 

21613 

.22659 


Title  43 — Proposed  Rules 

4    55157,  55^53.  58330 

37     / 1344 

2090    ./ 49962 

2200    \. /. 49962 

2300    .Xt^. 59914 

2740    61104 

3100    •605 

3150    9010 

3160    9010 

3180    4177 

3260 59240 

3610    3092 

3800    54815,  66614 

TITLE  44— EMERGENCY 
MANAGEMENT  AND  ASSISTANCE 

Chapter  I — Federal  Emergency 
Management  Agency  (Parts  0 — 399) 

59    Authority  citation  revised 19540 

59.1    Amended 19540 

59.4  (c)  amended 19540 

59.24    (b)  introductory  text  and 

(3)  amended 19540 

6 1    Authority  citation  revised 1 9540 

61.5  (d)  redesignated  in  part  as 
(d)(1)  and  (3);  (d)  (1)  re- 
vised; new  (d)(2)  added 19541 

61.15  Removed 19541 

61.16  Amended 19541 

61  Appendixes  A(l)  and  (2) 
amended ."!...  19541 

62  Authority  citation  revised 19541 

62.6  (a)(1)  and  (2)  revised 19541 

64  Authority  citation  revised 1 16«8 

64.6    Table         amended.. .55467-55469, 

58314,  60066,  65005 

Table  amended... 357,  359,  2683,  3556, 

9504,  10S32,  11688,  18831,  18833, 

18834,22438 

65  Authority  citation  revised 19380 

65.4    Table  amended:  interim 51336 

Table  amended 51338 

Table  amended 360,  9057, 19380 

Table    amended;    interim... 362,   9056, 

19382 


Page 

67  Flood  elevation  determina- 
tions  51339.  67001 

Flood     elevation     determina- 
tions  526,  9059,  9212,  19542 

Authority  citation  revised 19542 

71  Heading  and  authority  cita- 
tion revised 22661 

71.1  Amended 22661 

71.2  (b)  through  (d)  revised;  (e) 
through  (k)  added 22661 

71.3  Revised 22662 

71.4  (a),  (b),  (c)  introductory 
text  and  (d)  introductory 
text  revised;  (e)  through  (h) 
added »662 

75    Authority  citation  revised 19542 

75.14    Amended /. 19542 

80.310    Revised 19552 

81    Authority  citation  revised 1 1267 

81.1    (b)(1)  revised 11267 

206.250—206.253      (Subpart      I) 

Revised..- 64560 

353    User  fees 10834 

Title  44 — Proposed  Rules: 

65    50838,  51358 

67    51362,  55478,  65037 

2864,  3603,  5510,  9082,  19558 

72    50838,  51358 

81 „ 65037 

83     58019,  66824 

206     1M41,  18442 

TITLE  45— PUBLIC  WELFARE 

Subtitle  A — Department  of  Health 
and  Human  Services,  General  Ad- 
ministration (Parts  1—199) 

3.5    Revised W4 

3.42    (g)  added • I^^* 

96    Authority  citation  revised 1977 

96.50    (d)  amended;  interim 1977 

96.81    Revised;  interim 1977 

96.83  Added;  interim 1977 

96.84  Revised;  interim 1978 

96.86  Revised;  interim .„ 1»7i 

96.87  Revised;  interim 197I 
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Chapter  II — Office  of  Family  Assist- 
ance (Assistance  Programs), 
Family  Support  Administration,  De- 
partment of  Health  and  Human 
Services  (Parts  200—299) 

Page 

205  Authority  citation  re- 
vised  4 66375 

205.56    (b)  revised;  interim 66375 

205.58    (a)   and   (b)(4)   revised; 

interim 66375 

223  Autiiority  citation  re- 
vised  : 64203 

233.20    (a)(l)(ii),  (3)(vi)  and  (x) 

revised _ 64203 

233.53  (a)  and  (c)(4)  introduc- 
tory text  revised 64204 

235  Authority  citation  re- 
vised  64204 

235.112  Added 64204 

(b)(2)  corrected 1204 

235.113  Added. 64205 

(b)(3)(ii)(G)   and   (I)   correct- 
ed  504« 

Chapter  IV — Office  of  Refugee  Re- 
settlement, Family  Support  Admin- 
istration, Department  of  Health 
and  Human  Services  (Ports 
400—499) 

Chapter  IV    Heading  revised 1115 

400.2    Amended. 1115 

400.60    (b)  amended 1115 

400. 100    (b)  amended ,.  1 1 15 

400.203  (b)  amended 1115 

400.204  (b)  amended 1 1 15 

400.209    (b)  amended 1115 

402.31    (b)  redesignated  in  part 

as  (b)(1)  and  (2);  new  (b)(1) 
revised;  new  (b)(2)  amend- 
ed  19386 

402.41    (d)     introductory     text 

correctly  revised 49707 

402.43    (a)  and  (b)  amended 19386 

402.51    (e)(1)    amended;    (e)(4) 

added;  OMB  number 19386 

Chapter  VI — Notional  Science 
Foundation  (Parts  600—699) 

650    Revised 18053 


Chapter  XI — Notional  Foundation  on 
the  Arts  and  the  Humanities  (Ports 
1100—1199) 

Face 

1160    Revised 49848 

1160.4    (e)     introductory     text 

corrected 51842 

Chapter  XVI— Legal  Services 
Corporation  (Ports  1600—1699) 

1611    Appendix  A  revised 8578 

Chapter  XXIV— James  Madison  Me- 
moriol  Fellowship  Foundation  (Part 
2400—2499) 

Chapter  XXIV    Established 7322 

Chapter  XXV — Commission  on  Na- 
tional and  Community  Service 
(2500—2599) 

Chapter  XXV    Established 5299 

Title  45 — Proposed  Rules: 

301    58205 

303    58205 

641    ^355 

1 150 4303 

1155 «206 

1180    W08 

1303    3394 

2017    , 55416 

2301    55416 

2490    55416 

2500-2506  (Ch.  XXV)    57404 

TITLE  46— SHIPPING 

Chapter  I— Coast  Guard,  Department 
of  Transportation  (Parts  1 — 199) 

10.504    Correctly  added 7326 

16.205    Revised 60930 

28.30    (a)  corrected. 49822 

28.110    Table  corrected 49822 

28.115    Table  corrected 49822 

28.120    (h)(2)  corrected 49822 

28.135  (a)  and  table  corrected....  49822 

28.140    Table  corrected 49822 

28.375    (c)(6)  corrected 49822 

28.380    (b)  corrected 49822 

28.385    (b)  corrected 49822 

28.410    Heading  corrected 49822 
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TITLE  46  dioptor  l—Cen.  Pmce 

^s28.500    (b)  revised. 364 

28.580    (a)  revised. 364 

30.25-1    Table  amended 52134 

30.25-3    CorrecUy  added 65006 

44  Exemption. 22663 

45  Exemption.- 22663 

67.13-3  (c)  through  (g)  redesig- 
nated as  (d)  through  (h);  (b) 
revised;  new  (c)  added 51654 

67.13-7    (b)  revised. 51655 

67  Appendix  D  revised 51655 

68  Authoity  citation  revised 7642 

68.05-1—68.05-13  (Subpart 

68.05)    Added...... 7642 

151.05    Corrected. 65006 

151.05-1    Table  amended 52135 

151.50-60    Revised. 52135 

Correctly  revised. 65006 

153    Table  amended 52135 

153.1060    Revised 52135 

Correctly  revised 65006 

153    Table  1  corrected. 65006 

170    Stability  criteria. 11267 

189.55-1    (b)  corrected. 57754 

197.501—197.580     (Subpart     C) 

Added 52135 

197.501    (c)  correctly  added 65006 

197.540    (b)  corrected 65006 

197.560  (b)(1)  and  (2)(i)  cor- 
rected.  - 65006 


Administration, 
Transportation 


Chapter  II — Maritime 
Department       off 
(Parts  200—399) 

249    (Clarification. 14358 

327    Revised 50275 

381    Authority      citation       re- 
vised  - 13047 

381.3  (a)  and  (c)  amended 13047 

381.5  Introductory  text  amend- 
ed  13047 

381.6  (b)  amended 13047 

382.2    (c)(2)  and  (d)  amended 57808 

383    Revised 21036 

Chapter  IV — Federal  Maritime 
Commission  (Parts  500—599) 

502.92    Regulation    at  .  57    PR 

3026  confirmed 9984 

502.92    (c)  revised;  interim 3026 

504.4  (a)(3)  added 50662 

510—540  (Subchapter  B)    Head- 
ing revised 61166 

514    Added 61166 


Page 
515    Authority      citation      re- 
vised  4582 

515.3    Existing  text  designated 

as  (a);  (b)  and  (c) 4582 

550.1  (e)  added 50827 

(e)  correctly  revised 54797 

(b)  revised;  (f)  added .60932 

(b)  revised;  (c)  through  (f)  re- 
moved  65999 

560.308    Added .'. 4582 

572.310    Added 4583 

580.5    (dK24)  and  (25)  revised 51995 

Clarification 3950 

581.3  (e")  republished 51996 

Clarification - 3950 

581.4  (a)(3)  republished 51996 

Clarification 3950 

581.11    Revised 51996 

Clarification 3950 

583    Revised 51993 

Clarification 3950 

583.3    (c)  corrected 56323 

586.2  Removed 65857 

Title  46 — Proposed  Rules: 

1-199  (Ch.  I)    4744 

2       65786,  66765 

10149 

loi       65786 

12  65786 

15  65206 

25 56180 

31 56284. 

1243 

32"".!,"" 56284 

^ 1243 

Zb"""'Z 56284, 

514,  1243,  12378 

67     10544,  21546 

70... ;. 11058 

72 1 1058 

154a     21546 

200-399  (Ch.  II)     4744 

237     21362 

250     , 21362 

262     :. 21362 

278     21362 

279 21362 

292     21362 

294 21362 

310 21362 

316 21362 

318     21362 

319     21362 
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320     4 il862 

321     !..  - 21362 

322    - 21362 

323    - 21362 

333     - 21362 

334    » 21362 

381    - 8287 

401  - 63911,  64839 

500-599  (Ch.  in)    4744 

502    f_ 2702 

514    * L 55860.  66006. 

, L 18122 

540    L 19©97 

550    L 50824 

552    L 57298,  66827 

11703 

560    i.L 19583 

572    14551 

580    19583 

581     „ 18855,  19102 

586    , 56487 

4. 2070,  6210 

500-599(Ch.  5)    ..u........ 12286 

i 

TITLE  47— TELECOMMUNICATION 

Chapter  I — Federal  Cemmunicationt 
Commission  (Ports  0 — 199)' 

Chapter  I    Policy  statements 56937 

Memorandum     Opinion     and 

Order „ 6481 

0.241    (a)(8)  revised 1( 

0.243    Removed U 

0.251    (f)(12)  revised 19387 

0.283    (c)(3)  revised 18088 

0.291    (h)  revised 8579 

(f )  revised 18088 

(f )  correctly  revised 22181 


0.311    (d)  revised. 1 

0.331    (a)(9)  revised 18089 

0.401    (a)(3)(i)  revised 64714 

0.418    Revised 64714 

0.482    Amended 64714 

0.491    Revised 64714 , 

1    Authority  citation  revised 57598 

Authority  citation  revised 187 

Order „ 3133 

1.18    Added 51178 

1.115    (e)(1)  amended. 19387 

1.402  Revised 7882 

1.403  Revised 7882 

1.790    Revised 8579 

1.823  (b)(3)  added 58506 

1.824  Heading,  (a)  and  (b)  re- 
vised  i 57815 


Pace 

1.912  (a),  (b)(1)  and  (e)  amend- 
ed; (b)(3)  and  (d)  revised 64714 

1.922    Table  amended 64715 

1.926    (a)(1)  revised 8274 

1.926    (a)(2)  revised 64715 

(c)  added 65858 

1.931    (a)  amended 64715 

1.951  (a)  revised;  (c)  removed: 

(d)  redesignated  as  (cX 8274 

1.952  (b)  amended 8274 

1.962    (g)  amended 64715 

1.972  (a)(1)  amended;  (c)  re- 
vised  8274 

1.1101—1.1117  (Subpart  G)  Au- 
thority citation  removed 57598 

1.1102    Amended...56602,  63662,  64715, 

65858 

Amended 8275 

1.1105    Amended 57598,  63663 

1.1111  (b)  and  (c)  introductory 
text  through  (5)  redesignat- 
ed as  (a)(6)  and  (b)  introduc- 
tory text  through  (5);  new 
(b)  Introductory  text,  (3) 
and  (4)  amended;  new  (c) 
added 56602 

1.1112  (g)  added „ 56602 

1.2001—1.2003       (Subpart      P) 

Added 187 

2.106    Table  amended 51656 

Footnote  NG47  revised 57815 

Table  amended  (effective  date 
pending) 64855 

Table      amended;      Footnote 
US317  added..^ 8275 

Regulation  at  56  FR  64855  eff . 

4-19-92 11M9 

2.120^  Regulation  at  56  FR 
20619  comment  period  ex- 
tended to  10-24-91 51178 

2.1202  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 51178 

2.1203  Regulation  at  56  FR 
26619  comment  period  «x- 
tended  to  10-24-91 51178 

2.1204  Regulation  at  56  FR 
26619  comment  period  ex- 
tended to  10-24-91 51178 

2.1205  Regulation    at    56    FR 

26619  comment   period   ex- 
tended to  10-24-91 51178 

2.1207    Regulation    at    56    FR 

26620  comment  period  ex- 
tended to  10-24-91 51178 
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TITLE  47  Chapter  I— Con.  Pwe 

2.1209  Regulation  at  56  PR 
26620  comment  period  ex- 
tended to  10-24-91 91178 

2.1211  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

2.1213    Regulation    at    56    FR  * 
26620   comment   period   ex- 
tended to  10-24-91 51178 

2.1215  Regulation  at  56  FR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

2.1219  Regulation  at  56  PR 
26620  comment  period  ex- 
tended to  10-24-91 51178 

5.207    Revised 7W2 

13.2    (b)(7)  added. 9065 

13.5    (d)  added 56602 

13.21  (a)(7)  added 9065 

13.22  (b)(6)  added 9065 

15    Reconsideration  petition. 57823 

15.119    (a)         note         added; 

(f)(l))(m)  and  (3)(U)  re- 
moved: (f)(l)(iv)  through 
(xi)  and  (3)(U)  through  (v) 
redesignated  as  (f)(l)(iii) 
through  (X)  and  (3)(1) 
through  av)  (d),  (i)(4)  and 
(S)  table  amended,  (e)(l)(i), 
(ii),  (f)  introductory  text, 
(l)(iii),  (X),  (2)(i).  (U),  (Ui), 
(3)(lii),    (h)(i)    introductory 

text,  (1)  and  (n)(6)  revised 19094 

15.205    (a)  revised 1904$ 

15.237    Heading  revised ia04» 

21.11    (a),  (d)  and  (f)  revised 57815 

21.23  (a)  and  (b)  amended 57816 

21.30    (a)(4)  amended. 57816 

21.33    (a)  revised 57816 

21.101    (a)  table  footnote  6  re- 

,    vised 57816 

21.107  (b)  table  footnote  1  re- 
vised  57816 

21.307  (a),  (b)  introductory 
text,  (4),  (c)(1)  Introductory 
text,  (1)  introductory  text, 
(B).  (2)(i)(A),  (G),  (U)(A). 
(lil)(A),  (d)(l)(ii).  (e)(1)  in- 
troductory text  through 
(iv),  (2),  (f)(1)  and  (2)(i)  re- 
vised  57816 

21.900  Amended ?. 57817 

21.901  (d)(1)  removed 57598 

(a)  amended:  (b)(4)  and  (5)  re- 
vised; (b)(6)  and  (f )  added 57817 


Pace 
21.902    (f)(2)  revised;  (i)  and  (j) 
redesignated  as  (j)  and  (k); 

^     new  (i)  added 57598 

(f)(2),     (i)(2)(i).     (U),     (6)(i), 
(iii)(A)  through  (P)  and  (iv) 

amended;  (i)(l)  revised 57818 

(i)(l)  revised 65191 

21.905    (c)  amended 57818 

21.908  (b)  amended i57818 

21.909  (c)  added 57818 

21.912  (a)  and  (c)  amended;  (d) 
through  (g)  added 57818 

21.913  (g)  added 57599 

21.914  Amended 57819 

22    Unserved  areas  applications 

filing  deadlines  waived 9X9 

22.2    Amended 58506 

Amended W 

22.6    (b)(3)  removed;  (b)(2)  and 

(d)(3)  added 58506 

(b)(2)(li)  removed 13«40 

22.9    (d)(7)(il)  revised;  (d)(7)(iil) 

added '»»*• 

22.13    (a)(l)(iv)  added 58508 

22.23    (c)(3)  revised ISMO 

22.27  (b)(2)  revised 63663 

22.28  (a)  and  (b)  introductory 

text  revised 5017 

22.29  (a)  Introductory  text  re- 
vised  , *«• 

22.31  (a)(l)(U)    and    (b)(2)(m) 
added;  (f)  revised 58506 

(J)  added JOM 

22.32  (e)(5)      revised;       (e)(6) 
added •- *>» 

22.33  (b)(3)  added 58507 

22.40    (b)  revised 30M 

22.43    (c)(1)    and    (2)    revised; 

(c)(4)(i)  added 58507 

(c)(1)  introductory  text 
amended;  (d)(l)(vi),  (vll)  and 
(vlll)  removed;  (d)(3)(vl)  re- 
vised  136« 

22.117    (b)(1)  amended 136a 

22.902  (b)  Introductory  text  re- 
vised; (b)(3),  (4).  (6),  (d)(4) 

and  (5)  added 58507 

(b)(4)(ll)  Introductory  text, 
(b)(4)(il)(B)(3)  and  (d)(4) 
amended 13648 

22.903  (a)(l)(i).     (U)     and     (j) 
added 58508 

Revised 13643 

22.904  Revised 331 

22.91 1    (a)(  1 )  added 331 
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Page 

22.912  (c)  added Wl 

22.913  Heading,  (a)  introducto- 
ry text  and  (d)  revised 13449 

22.916  (c)  revised 58509 

22.917  (b)(2)  correctly  added 58315 

(b)(2)  removed;  (a)(1)  intro- 
ductory text  revised;  (f) 
added 58509 

(g)  added „ 30M 

22.918  (c)  redesiganted  as  (d); 

new  (c)  added. 58509 

(c)(2)  amended 13649 

22.920  (c)  added 58510 

22.921  Revised 58510 

22.923  Heading,  (a)  introducto- 
ry text  and  (c)  introductory 
text  revised;  (a)(1)  and  (c)(1) 
amended 13649 

22.924  Added 58510 

(b)(1)  and  (b)(2)  amended 13649 

(b)(3)  amended;  <cK3)  re- 
vised  13650 

22.925  Added 58511 

Revised 13650 

22.926  Added 58511 

Revised 13650 

22.930    (d)  amended 831 

(d)  revised 13650 

22.940  Added 3029 

22.941  Added 3029 

22.942  Added :.;. 3029 

22.943  Added 3030 

22.944  Added 3030 

22.945  Added 3031 

25    Decision  and  remand 1227 

25.114    (c)(24)  revised 14798 

25.134    Added 66001 

25.252    (c)  Table  1  amended 21214 

43    Authority  citation  revised 9671 

43.41    Added 9671 

43.51    Technical  correction 5510 

43.61    Revised 8530 

61    Memorandum  opinion  and 

order 66602 

Memorandum  opinion  and 
order » 20206 

61.3  (m)  through  (jj)  redesig- 
nated as  (n)  through  (kk); 
new  (m)  added 55239 

61.33    (f)  redesignated  as  (f)(1); 

(f)(2)  added 55239 

61.38    (a)  amended 55239 

61.41  (c)  introductory  text  and 
(d)  introductory  text 
amended 55239 

61.42  (b)(3)  and  (c)  revised 55239 


Pace 

61.47  (h)  amended 55239 

61.48  (b)  redesignated  as  CI); 
(b)(2)  added 55239 

61.55    Added 55239 

61.58  (c)(6)  redesignated  as 
(c)(7)  and  revised;  new  (c)(6) 
added 55239 

63  Interpretive  rulings 65445 

Heading   smd   authority   cita- 
tion revised 7884 

63.01    (k)(5)  added 647 

Technical  correction 5510 

63.30—63.90    Undesignated 

center  heading  revised 7884 

63.100    Added 7884 

64  Memorandum  opinion  and 
order 2842 

Authority      citation      revised...4740, 

21040 

Petition  denied 5391 

64.704    (c)  and  (d)  compliance 

dates  temporarily  stayed 10998 

64.709  Added 56165 

64.710  Added 56165 

64.71 1  Added 56165 

64.712  Added 56165 

64.713  Added 56165 

64.714  Added 56166 

64.715  Added 56166 

64.716  Added 56166 

64.903  Added 4375 

64.904  Added ,4376 

64.1100  (Subpart  K)    Added 4740 

64.1301  (Subpart  M)    Added 21040 

65  Reconsideration  order  adop- 
tion  65192 

68  Reconsideration  petition 57823 

68.318    (c)(2)  added 56166 

69  Report  and  order 51656 

Memorandum     opinion     and 

order 4856 

69.210    Added 51844 

73    Technical  correction 50419 

Petition  denied  in  part 39S2 

Policy  statement 8849 

Policy  decision 21744 

73.14    Amended  (effective  date 

pending) 64856 

Regulation  at  56  FR  64856  eff . 

4-19-92 11689 

73.21    Revised    (effective    date 

pending) 64856 

Regulation  at  56  PR  64856  eff. 
4-19-92 1 1689 
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TITLE  47  Chapter  I— Con.  Page 

73.22  Removed  (effective  date 
pending) 64856 

Regulation  at  56  FR  64856  eff . 
4-19-92 1  »«W 

73.23  Redesignated  from 
73.3570  and  revised  (effec- 
tive date  pending) 64856 

RegiUation  at  56  PR  64856  eff. 

4-19-92 11689 

73.24  (b)  Note  and  (i)  removed; 
(j)  and  (k)  redesignated  as 
(i)  and  (J);  (e),  (h)  and  new 
(i)  revised  (effective  date 
pending) 64857 

RegvQation  at  56  FR  64857  eff. 
4-19-92 1 16W 

73.25  (a)(1),  (2)  introductory 
text,  (i),  (ii)  and  (iii)  re- 
moved; heading,  (a),  (b)  and 
(c)  revised  (effective  date 
pending) 64857 

Regulation  at  56  FR  64857  eff. 

4-19-92 11689 

73.26  Revised  (effective  date 
pending) 64857 

Regulation  at  56  FR  64857  eff. 
4-19-92 11689 

73.27  Revised  (effective  date 
pending) 64857 

Regulation  at  56  FR  64857  eff. 
4-19-92 1 1689 

73.28  (a)  removed;  (b)  and  (c) 
redesiganted  as  (a)  and  (b); 
new    (a)    revised    (effective 

date  pending) 64857 

Regulation  at  56  FR  64857  eff. 
4-19-92 11689 

73.29  Revised  (effective  date 
pending) 64857 

Regulation  at  56  FR  64857  eff. 
4-19-92....,^ 11689 

73.30  Added  (effective  date 
pending) ., 64857 

Regulation  at  56  FR  64857  eff. 

4-19-92 11689 

73.35    Added     (effective     date 

pending) 64858 

Regulation  at  56  FR  64858  eff. 

4-19-92 1 1689 

73.37    Revised    (effective    date 

pending) 64858 

Regulation  at  56  FR  64858  eff. 

4-19-92 1 1689 


Pwe 
73.53    (b)(1)   revised;   (c)   Note 
added  (effective  date  pend- 
ing)  64859 

Regxilation  at  56  FR  64859  eff. 
4-19-92 1 1689 

73.68  (d)(3)    revised    (effective 

date  pending) 64859 

Regulation  at  56  FR  64859  eff. 
4-19-92 1 1689 

73.69  (d)(4)    revised    (effective 

date  pending) 64859 

Regulation  at  56  FR  64859  eff. 

4-19-92 11689 

73.72    (a)  revised  (effective  date 

pending) 64859 

Regulation  at  56  FR  64859  eff. 

4-19-92 1 1689 

73.88    Note     added     (effective 

date  pending) 64859 

Regulation  at  56  FR  64859  eff. 

4-19-92 1 1689 

73.99    Revised    (effective    date 

pending) 64860 

Regulation  at  56  FR  64860  eff. 

4-19-92 1 1689 

73.150  (a)  introductory  text. 
(b)(1)  introductory  text,  (2), 
(3),  (5)(iv),  (V)  and  (6)(vii) 
revised;  (b)(l)(i)  amended 
(effective  date  pending) 64861 

Regulation  at  56  FR  64861  eff. 
4-19-92 1 1689 

73.151  (b)  added  (effective  date 
pending) 64862 

Regulation  at  56  FR  64862  eff. 
4-19-92 1 1689 

73.152  (c)(2)(iv)  added  (effec- 
tive date  pending) 64863 

Regulation  at  56  FR  64863  eff. 
4-19-92 11689 

73.153  Amended  (effective  date 
pending) 64862 

Regulation  at  56  FR  64862  eff. 
4-19-92 11689 

73.182  Revised  (effective  date 
pending) 64862 

Regulation  at  56  FR  64862  eff. 
4-19-92 11689 

73.183  (a)  note  added;  (b)  re- 
moved; (c)  through  (f )  redes- 
ignated as  (b)  through  (e); 
new  (c)  and  (e)  revised  (ef- 
fective date  pending) 64866 

Regulation  at  56  FR  64866  eff. 
4-19-92 1 1689 


Note  1:  toldfuM  pof*  miaiban  Indkota  1993  chonflM. 
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73.184  (a)  and  (b)  note  revised; 
(c)  removed;  (d),  (e)  and  (f) 
redesignated  as  (c),  (d)  and 
(e)    and    revised    (effective 

date  pending) 64866 

RegvQation  at  56  FR  64866  eff . 
4-19-92 1 1689 

73.185  (c).  (i)  and  (j)  removed; 
(d),  (e),  (h)  and  (k)  redesig- 
nated as  (c),  (d),  (e)  and  (f); 
(b),  new  (c),  (d),  (e),  (f)  in- 
troductory text  and  (f)(2) 
revised  (effective  date  pend- 
ing)  '. 64867 

Regulation  at  56  PR  64867  eff. 

4-19-92 11689 

73.187  (a)  and  (b)  revised  (ef- 
fective date  pending) 64868 

RegiUation  at  56  FR  64868  eff. 
4-19-92 11689 

73.189  (b)(2)(i),  (ii),  (iii),  (3) 
and    (6)    revised    (effective 

date  pending) 64868 

Regulation  at  56  FR  64868  eff. 
4-19-92 1 1689 

73.190  (a),  (b).  (c),  (e),  Figure  7 
and  Figure  8  revised  (effec- 
tive date  pending) 64869 

Regulation  at  56  FR  64869  eff. 

4-19-92 1 1689 

73.202  (b)  table  amended...50277. 
50278.  50519,  50520.  50827, 
50828. 51658,  51659.  51844. 
51845,  52478,  54546-54548, 
55633,  55828,  55829,  56166- 
56169,  56472,  56473,  56603, 
56939.  56940.  57294.  58315. 
58512.  58513.  58862,  60932, 
60933, 61168,  61169,  63663, 
63664,  64209,  64211,  65194, 
65195,  65860,  66789,  66790 
(b)  table  amended...l89,  831, 1650, 1651, 

1652,  2481,  2844,  3134-3137,  3951, 
3952,  4163,  4857,  5381-5394,  5861, 
5862,  6075,  6076,  6203,  6482,  6561, 
6688,  7660,  7661,  7885,  7886,  8421, 
8422,  8580,  8581,  8726,  8727,  9504, 
10294,  10427-10429,  10741,  10742, 
10999,  11432,  12734,  13324,  14491, 
14646,  17856,  17857,  19095,  19809, 
19810,  1981 1,  20771,  21040,  21352, 
21353,  21354,  21896,  22438—22441 
Regulation  at  57  FR  11432 
corrected 12465 


P«e 

73.207  Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

(a)  revised 57293 

73.208  Regulation    at    54    FR 

9806  eff.  6-26-89 56938 

73.209  Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

73.215    Regulation    at    54    FR 

9802  eff.  6-26-89 56938 

(a)(2)  and  (e)  revised;  (a)(4) 

added 57294 

73.311    Regulation    at    54    FR 

9804  eff.  6-26-89 56938 

73.316    Regiilation    at    54    FR 

9804  eff.  6-26-89 56938 

(b)  and  (c)(8)  revised 57294 

73.606    (b)      table      amended...49707, 

64211 

(b)  table  amended 4857, 7885,  llOOO 

73.614    (b)(1)  amended 49707 

73.659  (a)(3)  revised 64209 

73.660  (a)  revised.... 64209 

73.662    (c),  (e)  and  (h)  revised 64209 

73.667    (a)  amended 49707 

73.681    Amended 49707 

73.1030  (b)  table  revised  (effec- 
tive date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1125    Note   added   (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 1 1689 

73.1150    (c)     added     (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1201    (c)(2)  revised  (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4_  1^9-92 11689 

73.1212    (a)(2)(i)  amended 210 

(a)(2)(i)  and  (ii) 8279 

73.1570  (b)(l)(ii)  revised  (effec- 
tive date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 11689 

73.1650  (b)(2)  introductory 
text  revised;  (b)(2)(i)  and  (U) 
added  (effective  date  pend- 
ing)  64872 

Regulation  at  56  FR  64872  eff. 

4-]^  9-92 11689 

73.1665    Note   added   (effective 

date  pending) 64872 
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73.1941 
73.1942 
73.1943 
73.1944 
73.3516 


TITLE  47  Chapter  I— Con.  Pace 

Regulation  at  56  PR  64872  eff . 

4-19-92 11689 

73.1705    (c)    revised    (effective 

date  pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 1 1*W 

73.1725    Revised  (effective  date 

pending) 64872 

Regulation  at  56  FR  64872  eff. 

4-19-92 1 16W 

73.1740    (a)(l)(i)  revised  (effec- 
tive date  pending) .' 64873 

Regulation  at  56  FR  64873  eff. 

4-19-92 1 1689 

73.1940    Revised 20* 

Added 208 

Added 209 

Added 210 

Added 210 

(a)    revised    (effective 

date  pending) 64873 

Regulation  at  56  FR  64873  eff. 

4-19-92 11689 

73.3517  (c),  (d),  Note  i  and 
Note  2  added  (effective  date 

pending) 64873 

Regulation  at  56  FR  64873  eff. 
4_19_g2 1 1689 

73.3526    (a)(ll)  amended. 64209 

(a)(  12)  added 18091 

73.3550    (1)     revised     (effective 

date  pending) 64873 

Regulation  at  56  FR  64873  eff. 
4_j9_92 1 1689 

73.3555  Note  4  revised;  Note  8. 
Note  9  and  Note  10  added 
(effective  date  pending) 64873 

Regulation  at  56  FR  64873  eff. 
4-19-92 1 1689 

(a)  through  (e)  and  Note  4  re- 
vised  18091 

73.3556  Added 18093 

73.3564    (e)     added     (effective 

date  pending) 64873 

RegiUation  at  56  FR  64873  eff. 
4_19_92 1 1689 

73.3570  Redesignated  as  73.23 
and  revised  (effective  date 
pending) 64856 

Regulation  at  56  FR  64856  eff. 
4_xg-g2 

73.3571  (a)(3)  added;  (dVtl)  and 

(e)  removed;  (d)(2),  (3),  (4), 

(f)  through      (1).      (j)(l) 
through  (4),  (k)  and  (1)  rede- 
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siganted  as  (d)(1).  (2).  (3). 
(e)  through  (h).  (i)(l) 
through  (4),  (j)  and  (k);  (a) 
Introductory  text,  (1),  new 
(d)(1),  (2),  (3),  (f),  (h)  and 
(i)(l)  revised  (effective  date 
pending) 64874 

73.3580  (d)(4)(i)(A)  and  (ii)(A) 
redesignated  as  (d)(4)(i)(B) 
and  (ii)(B);  (d)(1)  and 
(g)(l)(ii)(G)  revised; 

(d)(4)(i)(A).  (B)(4),  (ii)(A). 
(B)(4)  and  (g)(l)(ll)(H) 
added;  (g)  introductory  text 

and  (h)  amended 14647 

Regvdatlon  at  56  FR  64874  eff. 
4-19-92 1 1«W 

73.3598    (c)     added     (effective 

date  pending) 64874 

Regulation  at  56  FR  64874  eff. 
4-19-92 1 1*W 

73.3616    (d)  revised;  (e)  added 18093 

73.4160    Removed         (effective 

date  pending) .^ 64874 

Removal  at  56  FR  64874  eff. 
4-19-92 "•» 

73.4255    Revised  (effective  date 

pending) 64874 

Regulation  at  56  FR  64874  eff. 
4-19-92 1  !••» 

74    Policy  decision. 21744 

74.641  (a)(1)  table  amended; 
(b)  introductory  text  re- 
vised  50663 

74.902  (h)  revised;  (i)  and  (j) 
added 67819 

74.903  (a)(2)  revised;  (b)(5),  (d) 

and  te)  added 57600 

74.931  (e)  revised 57600 

(a)   revised:    (h),    (1)   and   (j) 

added 57819 

(h),   (1)   and   (j)   revised;   (k) 
added 65191 

74.932  (a)     introductory     text 

and  (b)  revised 57819 

74.985  Revised 57601 

74.986  Added 57820 

74.990  Added 57820 

74.991  Added 57821 

74.992  Added 57821 

74.1204    (g)  amended 56170 

74.1235    (c)(1)  and  (2)  added 56170 

76    Policy  statement 8849 

Policy  decision 21744 

76.6    ( J  j )  added 1 1001 
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76.33    Regulation     at     56     FR 

33391  eff.  10-25-91 52479 

76.53  Amended 49707 

76.54  Regulation     at     56     FR 

33392  eff.  10-25-91 52479 

76.205  Revised 210 

76.206  Added 2»0 

76.207  Added....- 212 

76.221  (a)  amended 212 

(a)  amended ^279 

76.305    (a)  and  (c)  revised 11001 

76.601    Revised "001 

76.605  (a),  (b)  and  Note  (1)  re- 
vised; Note  (2)  redesignated 
as  Note  (3);  new  Note  (2) 
added 11002 

76.606  Added 11003 

76.607  Added 11004 

76.609    (d)(2),  (g),  (h)(2)  and  (i) 

revised:  (e)  and  (h)  introduc- 
tory    text     amended;     (J) 

added 11004 

78.13    (e)  added 57601 

78.105  (a)(1)  table  amended; 
(b)    introductory    text    re- 

'  vVtoed. 50664 

•^*»    Table  amended 64715 

Sv.^    (c)  revised 64715 

80.141    (d)  added. 57988 

80.203    (g)  amended 57496 

(c)  revised. 57988 

(m)  added „ 0727 

80.310    Revised.,- 1W52 

80.369    (e)(4)  added 19552 

80.373    (f)  table  amended 19552 

80.1065—80.1135    (Subpart    W) 

Added.      9065 

87.21    (b)  table  amended 64715 

87.25    Note  removed 64715 

87.173    (b)  table  amended 51656 

90.17  (b)  table  amended  (effec- 
tive date  pending) 64874 

Regulation  at  56  FR  64874  eff. 

4-19-92 11689 

90.69    Heading  and  (a)  revised 1981 1 

90.119    (a)(  15)  added;  (e)(1)  and 

(h)  revised 65858 

90.127    (b)  amended 65858 

90.149    (a)  revised;  (b)  and  (c) 

redesignated  as  (c)  and  (d); 

new  (b)  added 65858 

90.155    (a)  revised:  (c)  added 65859 

90.157    (a)  revised:  (b)  removed; 

(c)  redesignated  as  (b) 65859 

90.173    (k)  added 65859 

Note  1:  ■■!<«■»  m»  mumhtn  lw*e»>t  1992 
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90.175  Introductory  text  re- 
vised: (f)(15)  added 65859 

90.209    (b)(6)  revised 8423 

90.242  (a)  introductory  text 
and  (2)(ii)  revised;  (a)(2)(i) 
amended      (effective      date 

pending) 64874 

Regulation  at  56  PR  64874  eff. 

4-19-92 1 1«89 

90.611    (d)  revised 65859 

90.631    (f )  amended 65860 

90.633    (d)  revised 65860 

94    Technical  correction 66001 

94.9    (b)(2)  revised 64716 

94.25    (k)  revised 63663 

94.61    Table  amended 57822 

94.63    (a)  revised 57822 

94.65    (f)  revised 57822 

94.67    Table  amended 57822 

94.71    Table  amended 57822 

94.73    Table  amended 57822 

94.75    Table  amended 57822 

94.92    Table  amended 57822 

94.95    Removed 57822 

95.1    (c)  added - 8275 

95.418    (d)  added 22442 

95.801—95.863       (Subpart       P) 

Added 0275 

97.3  (a)(8)  revised;  (a)(37) 
through  (41)  redesignated  as 
(a)(38).  (40).  (42).  (43)  and 
(44);  new  (a)(37).  (39)  and 

(41)  added 56171 

97.111    (b)(3)      revised;      (b)(7) 

added 56171 

97.113    (b)(2)  revised 56171 

97.201    (d)  revised 56171 

97.207    (f)  revised 56171 

97.211    Heading  revised 56171 

97.213  Heading  and  introducto- 
ry text  revised 56171 

97.215  Heading  revised 56171 

97.216  Added 56172 

97.301    Technical  correction 51762 

97.303    Technical  correction 51762 

97.309    (a)  revised 56172 

97.505    (a)(5)(i)  revised 21041 

Title  47 — Proposed  Rules: 

0—199  (Ch.  I)    57300,  58863.  65721 

......6487,  18857 

0       21052 

1  ..■.". 9528,  14683,  18444,  20238,  21226 

2 52496,  55484,  56611 

5993,  6695,  12792 
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TITLE  47— Con.  pw 

jg        ; 104S3 

22  Z!"!!!"!!!!!!!!!!!!!!!!!""""!!!  52496^58529 

25    .'. 1 M44 

43    ^ 3038 

61    52496 

63    65464 

3038,  4391 

64     13444,  22681 

68     13445 

69  51666.  51869,  52496.  57301 

73  ...50303.   50304,   50547—50550, 

50842,  50843,  51667.  51870. 

52497.  55648.  55649,  55861, 

'     55862,  56181,  56182,  46489. 

46490.  57302.  57606.  57608. 

57871,  58207,  58530,  58531, 

58864,  60080,  60956.  60957, 

61220,  63704,  64228.  64229. 

65206.  65207.  65721,  65875, 

66006,  66827, 

...242,  866—868,  2703,  2883,  2884,  3158, 

3159,  3981,  4179,  4180,  4859,  5412, 

5413,  5870,  6083,  6084,  6210,  7704, 

7902.  8430,  9530,  9680,  9996,  9997, 

10327,10454,10749,10750,11058, 

11458,  11459,  12793,  12794,  13328, 

14553—14555,  14683,  14684, 

14686—14688,  17870,  19105,  19836, 

19837,  20805,  20806,  21055,  21056, 

21368,  21369,  21755,  21761,  21919, 

21920 

74  52496 

4592,21755 

76 56339 

868,  6792 

80  56955,  57501. 

11704 

90    49875,  52496.  56611.  63472 

4180,  6570,  8854,  20069,  20070 

TITLE  48— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Chapter  1 — Federal  Acquisition 
Regulation  (Ports  1—99) 

Chapter  1    Federal  Acquisition 

Circular  (PAC)  90-9 67126 

Federal    Acquisition    Circular 

(FAC)  90-10 67412 

Summary  presentation 20372 

5.207    (b)(4)  amended 67128 

5.303    (a)  amended 67128 

7.305    (c)  amended 55372 

8.401    (b)  revised 55372 


Pa«e 

8.702    (a)  amended 67129 

8.705-2    Amended 67136 

8.705-4    (a)  amended 67136 

9.104-1    (e)  revised 55374 

9.104-3    (c)  revised 55378 

9.107    Added 67129 

9.406-1    (a)  revised 67129 

9.407-1    (b)      redesignated      as 

(b)(1);  (b)(2)  added.... 67130 

9.502  (d)  revised 55377 

9.504  ( e )  amended 55377 

9.505  (b)(1)  and  (2)  revised 55377 

9.505-4  (a)  revised 55377 

9.507-1  (d)  added 55377 

10.001  Amended;  interim 67131 

10.002  (d)  redesignated  as  (e) 

and  amended;  interim 67131 

10.006    (a)  revised;  interim 67131 

14.201-7    (a),   (b)(1)   and  (c)(1) 

amended;  interim 67413 

15.804-2    (a)  revised;  interim 67413 

15.804-3  (c)(7)  and  (i)  amend- 
ed; (e)  introductory  text  re- 
vised; interim 67414 

15.804-4  (h)  amended;  inter- 
im  67414 

15.804-6  Heading  and  (a)  re- 
vised;    (b)(2)     Table     15-2 

amended;  interim 67414 

15.806-1  (b)  amended;  inter- 
im  67414 

15.806-2  (a)(2)  amended;  inter- 
im  67414 

15.808    (a)(6)  and  (7)  amended; 

interim 67414 

19.202-1    (e)  added 67132 

19.402  (c)(2)  through  (5)  redes- 
ignated   as    (c)(3)    through 

(6);  new  (c)(2)  added 67132 

19.804-3    (c)(2)  amended 55380 

19.808-1    (b)  amended 55378 

22.102-1  Introductory  text  re- 
vised  55374 

22.102-2    (c)  added 55374 

22.1003-5    (k)  amended 67136 

22.1500—22.1509  ^Subpart  22.15) 

Added;  interim 20373 

23.301  Revised 55374 

23.302  Heading,  (b)  and  (c)  re- 
vised; (d)  and  (e)  added 55374 

23.303  Revised 55374 

23.601—23.602     (Subpart     23.6) 

Added 55374 

25.108  (d)(1)  amended 67133 

25.109  (a)  and  (d)  revised 55379 


Note  1:  •oMfac*  puqt  numban  in4lccrt«  1993  chonga*. 


MAY  1992        ^ 
CHANGES  OCTOBER  1,  1991  THROUGH  MAY  29,  1992 


115 


Page 
25.201    Amended;  interim 20375 

25.701  Removed 20376 

25.702  (a)(3)  amended;  (b)  re- 
moved; (c)  redesignated  as 

(b) 20376 

25.703  (a)   paragraph   designa- 
tion and  (b)  removed 20376 

25.1000—25.1005  (Subpart  25.10) 

Removed 67416 

26.103    (b)  amended 20377 

31.101    Amended. 67133 

31.205-46    (a)(2)(i)  and  (6)  con- 
cluding text  amended 20377 

33.103    (b)(1)  amended 67136 

33.201  Amended;  interim 67417 

33.202  Revised 67417 

33.204    Revised;  Interim 67417 

33.207    (a)  introductory  text  re- 
vised; interim 67417 

33.214  Redesignated  as  33.215; 

new  33.214  added;  interim 67417 

33.215  Redesignated           from 
33.214;  interim 67417 

36.513    Existing  text  designated 

as  (a);  (b)  and  (c)  added 55375 

37.112    Added 55380 

38.201    (b)  amended 55372 

42.1205    (a)(3)  revised 67134 

45.608-8    (b)  amended. 67136 

49.101    (f)  added 67134 

49.105-2    Revised 67134 

49.110    Heading     and     (a)     re- 
vised  6*^135 

50.203    (b)(4)  revised 67135 

51.103    (b)  amended 55372 , 

52.202-1    Amended 67137 

52.203-4    Amended 67137 

52.207-3    Amended 55372 

52.209-7    Amended 55377 

52.209-8    Amended 55377 

52.214-17    Amended 55380 

52.214-27    Amended;  interim 67415 

52.214-28    Amended;  interim 67415 

52.215-23    Amended;  interim 67415 

52.215-24    Amended;  Interim 67415 

52.215-25    Amended;  interim 67415 

52.215-39    Amended 67137 

52.222-18    Added;  interim 20374 

52.223-3    Revised 55375 

52.223-7    Added 55375 

52.225-5    Amended;  interim 20375 

52.225-11    Revised 20376 

52.225-12    Removed 67416 

52.225-13    Removed 67416 

52.228-11    (b)(1)  amended 67137 

52.233-1    Amended;  interim 67417 


P»«e 

52.236-7    Amended 55376 

52.236-13    Revised 55376 

52.246-4    Amended „67136 

53.203    (b)  amended 67137 

(b)  amended 20377 

Chapter  2— Department  of  Defense 
(Parts  200—299) 

[Editorial  Note  The  revision  date  for 
the  1991  edition  of  title  48,  chapter  2.  was 
delayed  untU  December  31,  1991.  The  1991 
revision  includes  amendments  promulgated 
during  the  period  of  October  1,  1990 
through  December  31,  1991.  For  amend- 
ments promulgated  during  that  period,  see 
the  December,  1991  LSA.) 

201—251    CFR  correction 13043 

201.603-2    Added 14»«0 

203.7100—203.7108  (Subpart 

203.71)    Added 14W0 

204.402    Revised;  interim 14992 

204.404-70    Revised 14992 

206.302-1    (a)(2)(i)  Introductory 

text  revised l**" 

206.302-5    (c)(ii)  amended 14992 

209.406-1    Revised 14W2 

209.406-4    Removed 14992 

211.7003-1    (b)(4)  amended;  in- 
terim  <'*' 

211.7004-1    (l)(3)(ii)     amended; 
(p)(2)  introductory  text,  (i) 

and  (ii)  revised;  interim 4741 

211.7004-6    (a)(3)  amended;  In- 
terim  ^^^ 

211.7005    Revised;  interim. 4741 

215.605    (c)(U)(A)(i)  and  (B)(2) 

amended 14992 

215.804-1    Removed 14992 

217.103-1    (a)(m).         (b)(iI)(A). 
(Iv)(B).  (C).  (D),  (vi)(A)(i). 

(B)  and  (vii)  revised 14992 

222.7000    (a)  amended 14993 

223.7001—223.7002  (Subpart 

223.70)    Added;  interim 14993 

225.7002-1    (a)         introductory 

text  revised i**** 

225.7004    Revised;  Interim 14993 

225.7004-1    (a)  table  amended; 
(b)  redesignated  as  (c);  new 

(b)  added i*»»» 

225.7004-2    Heading,     (a)     and 
(b)(2)(i)       revised;       (b)(3) 

added '*»•* 

225.7004-3    Revised 14993 

225.7004-5    Revised 14993 
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TITLE  48  Chapter  2— Con.  Page 

225.7012-1    (a)         introductory 

text  revised 14994 

225.7012-4    (a)(1)  revised 14994 

225.7014-1    Revised:  interim 14994 

225.7014-2    Revised;  interim 14994 

225.7014-3    Revised;  interim 14994 

225.7016  RegiUation  at  56  FR 
67215  confirmed 14990 

225.7016-1    Regulation     at     56 

FR  67215  confirmed 14990 

225.7016-2    Regailation     at     56 

PR  67215  confirmed 14990 

225.7016-3    RegxUation     at     56 

FR  67215  confirmed 14990 

225.7016-4    Regulation     at     56 

FR  67215  confirmed 14990 

225.7016-5    Regulation     at     56 

FR  67215  confirmed 14990 

225.7017  Added;  interim 14994 

225.7017-1    Added;  interim 14994 

225.7017-2    Added;  interim 14994 

225.7017-3    Added;  interim 14994 

225.7017-4    Added;  interim 14994 

232.111    Added;  interim 4741 

232.111-70    Added;  interim 335S 

232.173    Added;  interim 3359 

232.173-1    Added;  interim 3359 

Added;  interim 3359 

Added;  interim 3359 

Added;  interim 3359 

Added;  interim 3359 

Revised 14994 

(b)(l)(C)(i)(«i) 


232.173-2 

232.173-3 

232.173-4 

232.173-5 

235.002 

235.006 


re- 


vised  14994 

235.017    Added 14994 

237.106    (2)  revised 14994 

237.170-2    (b)  amended 14995 

237.170-3    Amended 14995 

239.7500—239.7501-2      (Subpart 

239.75)    Added;  Interim 14995 

245.302-7    Added - 14995 

249.402-4    Added;  Interim. 534 

Removed ...4076 

252.203-7003    Added 14995 

252.204-7000    Amended 14996 

252.204-7003    Added;  interim 14996 

252.211-7005    Removal     at     56 

FR  67221  confirmed 14990 

252.211-7021    (b)(1),  (2)  and  (3) 

amended;  Interim 4743 

252.223-7005    Added;  interim 14996 

252.225-7016    Removed;     inter- 
im  14996 

252.225-7017    Revised;        inter- 
im  14996 


Pace 

252.225-7023  Amended;  inter- 
im  ...14996 

252.225-7029    Regulation  at  56 

FR  67221  confirmed 14909 

252.225-7030    Added;  interim 14996 

252.232-7006    Added;  interim 3359 

252.237-7019    RegiUation  at  56 

FR  67222  confirmed 14990 

(a)(1)  and  (b)  revised 14996 

Chapter    3 — Department    of    Health 
and       Human       Services       (Parts 
,300—399) 

305.303    (a)  amended 11609 

306.302-1  (b)(4)(i)  designation 
removed;  (b)(4)(ii)  redesig- 
nated as  (c)  and  amended 11689 

306.301-1  (g)(1)  and  (2)  amend- 
ed  11609 

313.105    Revised 11609 

315.407  (h)  and  (i)  redesignat- 
ed as  (g)  and  (n) 11690 

319.201-70    (d)(3)  amended 11690 

319.501    Revised. "690 

319.505    Amended 11690 

319.705-3    Amended 11690 

319.705-4    (c)  removed. 11690 

328    Added 58316 

352.228-7    Added 58316 

352.228-70    Removed 58317 

352.270-6  Regulation  at  56  PR 
33882  confirmed:  (a)  amend- 
ed  54797 

Corrected 57602 

Chapter  5 — General  Services 
Administration  (Parts  500—599) 

501.105    Revised    (OMB    nimi- 

bers) 64213 

Revised  (OMB  numbers) 14640 

501.170-1    Revised 14649 

501.603-70  (h)(l)(U)  and  (v)  re- 
vised  1^*W 

502.101    Revised 9213 

509.405    Revised 51660 

513.505-2    Revised 7555 

514.406-3    Revised 14649 

515.804-3    Temporary  Reg.  AC- 

92-1  added 5064 

515.804-70    Temporary         Reg. 

AC-92-1  added 5064 

519.704    (c)(2)  revised 59220 

519.705-2    Revised 64213 
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Page 

519.705-4    (a)  revised 59220 

(a)(5)  revised 64214 

519.706-70    (f)(2)(iii)  revised...,.,.. 64214 
519.708    Revised. —..  64214 

522.000  Added 7555 

522.001  Added 7555 

522.101-1    Revised 7556 

522.101-3    Added 7556 

522.103-5    Added 7556 

522.406-13    Revised 7556 

522.807    Revised 7556 

522.1001    Removed ^ 7556 

522.1003-4    Revised 7556 

522.1003-7    Revised 7556 

522.1006    (b)  and  (c)  revised 22666 

522.1013  Added 7556 

522.1014  Added 7556 

522.1021    Revised 7556 

522.1303    Revised 7556 

522.1403    Revised 7556 

525    Temporary  Reg.  AC-90-2, 

Supp.  1  added 52479 

525.402    (a)  revised 648 

532.502-3    Removed 14649 

538.203-70    Temporary         Reg. 

AC-92-1  added 5867 

552    Temporary  Reg.  AC-91-2; 

Supp.  1  added 21041 

552.219-72    Introductory      text 

revised ^ 64214 

552.219-73    Added 64214 

552.222-43    Revised 22666 

552.223-72    Amended 14649 

552.232-74    Removed 14649 

552.238-70    Amended 51660 

552    Temporary  Reg.  AC-90-2. 

Supp.  1  added 52479 

570.702-1    Temp.  Reg.  AC-91-1. 

Supp.  1  added 4939 

570.702-2    Temp.  Reg.  AC-91-1, 

Supp.  1  added 4939 

570.702-5    Temp.  Reg.  AC-91-1, 

Supp.  1  added 4939 

510.702-11    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-14    Temp.  Reg.  AC-91- 

1.  Supp.  1  added 4939 

570.702-15    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-17    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-18    Temp.  Reg.  AC-91- 

1,  Supp.  1  added 4939 

570.702-19    Temp.  Reg.  AC-91- 

1.  Supp.  1  added 4939 


570.702-21 
,  1,  Supp, 


Pa«e 
Temp.  Reg.  AC-91- 
1  added 4939 


Chapter  7 — Agency  for  International 
Development  (Parts  700—799) 

701.105    (b)  amended 67224 

(a)  revised  (OMB  niunbers) 5235 

701.372    (b)  amended 67224 

701.376-4    Amended 67224 

701.470    (a)(2)  amended 67224 

701.601    (b)(3)  amended 67224 

702.170-3    (a)  amended 67224 

702.170-10    (a)(l)(ii)  amended 67224 

702.170-13    (a)(1),    (2)    and    (b) 

amended 67224 

705.202    Regulation   at   56   PR 

27208  confirmed 52212 

(b)  revised "••  StU 

705.207    RegiUation   at   56   FR 

27208  confirmed 52212 

706.302-5    Regulation  at  56  FR 

27208  confirmed 52212 

706.302-70    (b)(2)  amended 5235 

706.302-71    Regulation     at     56 

PR  27208  confirmed 52212 

706.501    Amended 67224 

715.504    (a)  amended 67224 

719.270    (k)  amended 67224 

719.272    Regulation   at   56   FR 

27208  confirmed 52212 

726.000    Regulation    at    56   FR 

27209  confirmed 52212 

726.101  Regvdation   at   56   FR 
27209  confirmed 52212 

726.102  Regulation   at   56   FR 
27209  confirmed 52212 

726.104    Regulation    at    56   PR 

27209  confirmed 52212 

726.201    Regulation   at   56   FR 

27209  confirmed 52212 

726.301    Regulation   at   56   PR 

27209  confirmed 52212 

(a)  amended 52213 

728.105-1    (b)  amended. 67224 

728.305-70    (a)  revised 67224 

731.205-6    Revised S235 

731.205-46    Revised S236 

731.205-70    Added StU 

731.371  Revised SOt 

731.372  Added St36 

731.373  Added sau 

731.770    (a)  amended 67226 

731.772    Revised 

731.774    Added 


Nonl: 
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TITLE  48  Chapter  7— Con.  Pve 

732    Revised 67225 

737.206    (c)(2)(ii)  amended 67225 

737.270    (a)  amended 67225 

749.111-71    (a)(1).  (2)(i)  and  (ii) 

amended 5236 

750.7109-1    Amended 67225 

750.7110-1    Amended 67225 

750.7110-2    Amended 67225 

750.7110-3    Amended 67225 

752.200    Amended S236 

752.226-1    Regulation  at  56  FR 

27209  confirmed 52212 

752.226-2    Regulation  at  56  FR 

27210  confirmed 52212 

752.228-3    (b)  revised 67226 

752.232-70    (a),     (b)     and     (d) 

amended 67226 

752.7000    Amended 5287 

752.7004    (b)(4)  amended 67226 

752.7015    Amended 5287 

752.7026    (b)(3)  amended 67226 

752.7034  Added 5237 

752.7035  Added ......5287 

753.107    Amended 67226 

Chapter  7    Appendix  H  amend- 
ed  67226 

Chapter  9 — Department  of  Energy 
(Partf  900—999) 

950.7000—950.7011  (Subpart 

950.70)    Heading  amended 57827 

950.7000  Amended 57827 

950.7001  Revised 57827 

950.7002  Amended 57827 

950.7003  Revised 57828 

950.7004  Removed 57828 

950.7005  Removed 57828 

950.7006  Revised 57828 

950.7007  Removed 57828 

950.7008  Removed 57828 

950.7009  Amended : 57828 

950.7010  Revised 57828 

950.7011  Redesignated            as 
950.7101 57828 

950.7101        (Subpart        950.71) 

Heading  added 57828 

950.7101    Redesignated       from 

950.7011 57828 

952.250-70    Revised ^7828 

952.250-7 1    Removed 57830 

952.250-72    Removed 57830 

970.0901    Added 65448 

970.2870    Revised 57830 

970.5204-7    Removed 57830 

970.5204-8    Heading  amended 57830 


970.5204-20    Added.. 


.65448 


Chapter  16 — Office  of  Personnel 
Management  Federal  Employee* 
Health  Benefits  Acquisition  Regu- 
lation (Ports  1600—1699) 

1602.170-9    Amended;  int^iar. 14359 

1609    Added;  interim. 14359 

1631.205-41    Added 57496 

1632.170  Revised;  interim 14360 

1632.171  Revised;  interim 14360 

1632.172  Revised;  interim 14360 

1649.002-70    Revised 19337 

1652.216-71    (b)(2)(ii)  amended; 

(b)(2)(iv)(B)  revised 57497 

Amended;  interim 14360 

1652.232-70  Heading  and  intro- 
ductory text  revised;  inter- 
im  14360 

1652.232-71  Heading  and  intro- 
ductory text  revised;  amend- 
ed; interim 14361 

1652.249-70    Amended 193M 

Chapter  18 — Notional  Aeronautics 
and  Space  Administration  (Ports 
1800—1899) 

1801.104-370    (e)  corrected 56691 

1801.370    (a)(l)(i).   (ii)  and  (b) 

amended 182 

1804.677    Added 3137 

1804.677-1    Added 3137 

1804.677-2    Added 3137 

1804.677-3    Added 3137 

1804.677-4    Added 3137 

1804.677-5    Added 3138 

1804.677-6    Added 3138 

1806.202-70    (a)(2)(i)     and     (3) 

amended 882 

1806.302-770    (a)         and         (O 

amended 882 

1806.304    (c)  amended 882 

1807.7204    Amended 882 

1807.7206    Amended 882 

1809.104-70    Added;  interim 8280 

1812.104-70    (d)  amended 882 

1815.808    (b)  amended 882 

1815.872  (c)(1)  and  (2)  correct- 
ed  56691 

1815.970    (e)  amended 882 

1815.970-2    (d)  amended 888 

1816    Revised 882 
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1816.603-2  Correctly  designat- 
ed  

1823.302  Heading  revised;  in- 
troductory text  amended.. 

1823.303-70    Amended 

1823.370    Amended 

1823.7002    (c)  amended.. 


Page 

.4912 

...836 
..836 
...836 
...836 


1825.102    Corrected 52213 

1825.901    (Subpart    1825.9)    Re- 
vised  836 

1830.7001—1830.7002-2  (Subpart 

1830.70)    Revised 836 

1831    Revised 837 

1832.402—1832.412  (Subpart 

1832.4)    Revised 838 

1832.501-1    Added;  interim 63877 

1832.503-4    Added;  interim 63877 

1832.702—1832.705-270  (Subpart 

1832.7)    Revised 839 

1832.903—1832.970  (Subpart 

1832.9)    Revised 839 

1842.202    (c)  revised 839 

1842.202-70    (f)  added 840 

1842.705-70    (b)     and     (c)     re- 
vised  y— •^ 

1842.801   (Subpart   1842.8)    Re- 
vised  840 

1842.1008    Amended 840 

1842.7101      (Subpart      1842.71) 

Added 840 

1844.102    Revised 841 

1844.102-70    Revised 841 

1844.102-71    Heading    and    (a) 

amended 841 

■  1844.302-70    Revised 841 

1844.302-71    Revised 842 

1844.304-70    Added 842 

1844.305    Added 842 

1844.307-70    Added 842 

1852.216-72    Revised 842 

1852.216-73    Revised 842 

1852.216-74    Revised 842 

1852.216-76    Revised 843 

1852.216-79    Revised 843 

1852.216-80    Revised 843 

1852.216-82    Revised 843 

1852.216-83    Revised 844 

1852.216-84    Revised.. 844 

1852.216-85    Revised -  844 

1852.216-86    Revised 844 

1852.216-87    Revised 844 

1852.219-76    (a)  corrected 56691 

1852.231-70    Redesignated  from 

1852.232-80  and  revised 844 

1852.232-70    Added;  interim 63877 
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1852.232-12    Redesignated  from 

1852.232-76  and  revised 844 

1852.232-75    Removed 844 

1852.232-76    Redesignated       as 

1852.232-12  and  revised 844 

1852.232-80    Redesignated       as 

1852.231-70  and  revised 844 

1853.204-70    Heading      revised; 

(o)  added 3139 

1853.215-2    Revised 844 

1^53.242-70    (b)  amended 844 

1870.303    Appendix    I    amend- 

^     ed »1» 

Chapter  52 — Department  of  the 
Navy  Acquisition  Regulations 
(Parts  5200—5299) 

5243    Added;  interim 63672 

5252    Authority      citation      re- 
vised...< 63675 

5252.243-9000    Added;  interim 63675 

5252.243-9001    Added;  interim 63675 

Chapter  99 — Cost  Accounting  Stand- 
ards Board,  Office  of  Federal  Pro- 
curement Policy,  Office  of  Man- 
agement and  Budget  (Parts 
9900—9999) 

9900    Added 14153. 

9903—9904       (Subchapter      B) 

Added 141S3 

Title  48 — Proposed  Rules: 

15    V 57182 

19 2820 

23 58296 

31     4181,  1 15S0,  22204 

35    64922 

42    1 1550 

45     2818 

51 22204 

52  58296.  64922 

2820,  22204 

215    55264 

225 52597 

1 1059,  21854 

231"   11059,  11550,21854 

242     1 1059,  1 1550,  21854 

246 50693 

252  50693,  53497,  55264 

270    55264 

400—499  (Ch.  4)    •*» 

500—599  (Ch.  5)    ~ 1MM 
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TITLE  48— Con.  Page 

503 /......  50073 

505    8«54 

509    10454 

515    56956 

8S54 

51^  "!!!!!!"!"""!"""!!!!!""""""..! ssm 

517    itk 8«5« 

538    56956 

8856 

552    50073 

8854,  8856 

935    56621 

1039    11929 

1200-1299  (Ch.  12)    4744 

1512    8612 

1516    8612 

1552    y. 8612 

1804    58865 

1870    58865 

2900—2999  (Ch.  29)    6301 

5149     18445 

5  J  52  1 8445 

5300— 5399  (Ch!  53)    Z"!Z".l 1710 

5446    66008 

8740 

5452    66008 

8740 

TITLE  49— TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  Transflortation  (Parts  1—99) 


Chapter  I — Research  and  Special 
Programs  Administration,  Depart- 
ment of  Transportation  (Parts 
100—199) 

[Editorial  Note  The  revision  date  for 
the  1991  edition  of  title  49.  chapter  1,  was 
delayed  untU  December  31.  1991.  The  1991 


Page 
revision  includes  amendments  promulgated 
during  the  period  of  October  1,  1990 
through  December  31.  1991.  For  amend- 
ments promulgated  during  that  period,  see 
the  December,  1991  LSA.] 

107    Authority      citation      re- 
vised   20428 

107.201  (a)  and  (c)  revised 20428 

107.202  (d)  added 20428  . 

107.203  (a)  revised 20428 

107.205    (a)  revised 20428 

1.  ..209    (c)  revised 20428 

107.211    Revised 20428 

107.215    (a)    introductory    text 

revised 20428 

107.217    (a)  and  (c)  revised 20429 

107.221    (c)  revised 20429 

107.223    Removed;  new  107.223 
redesignated    from    107.225 

and  revised 20429 

107.225    Redesignated  as 

107.223 20429 

107.503    (b)(1)  and  (c)  amend- 
ed  365 

171.6  (b)(2)      table     amended 
(OMB  numbers) 1877 

171.8    Amended 20952 

172    Heading  revised. 20952 

172.101    Amended 1878 

172.700—172.704     (Subpart     H) 

Added 20952 

172.702    Heading   and   (d)   cor- 
rectly added 22182 

173.1    (b)  revised. 20953 

173.158    Added 1878 

174.7  Revised 20953 

175.20    Revised 20953 

176.13    Revised 20954 

177.800    Revised 20954 

177.816    Revised 20954 

177.825    (d)  revised 20954 

180.413    (a)    introductory    text 

amended 365 

Chapter  II — Federal  Railroad  Admin- 
istration, Department  of  Transpor- 
tation (Ports  200—299) 

209.337    Added     (OMB     nimi- 

bers) 66791 

229  Authority      citation      re- 
vised  66792 

230  Authority      citation      re- 
vised  66792 


Note  1:  ■•Mfac*  pof  nuwb»rt  lndltof«  1992  ch«mn. 
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231  Authority      citation      re- 
vised  66792 

232  Authority      citation      re- 
vised  66792 

234    Regulation  at  56  PR  33738 
effective  date  revised  to  1-1- 

92 61169 

240    Meetings 55240 

245    Meetings 59893 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of  Trans- 
portation (Port*  300—399) 

383    Waivers 13M0 

385    Authority       citation      re- 
vised  51344 

385.12    Revised 51344 

390.21    (a)  revised 3142 

391    Waivers 1029S 

Chapter  V— National  Highway  Traf- 
fic Safety  Administration,  Depart- 
ment of  Transportation  (Ports 
500—599) 

501.8    (g)(3)  added M442 

509.2  Revised      (OMB      num- 
bers)  21214 

556.4    (b)  added 66376 

571  Technical  correction 56016 

Petition  denied 3556 

571.3  (b)  amended .'. 63681 

571.21    Amended;  eff.  10-8-92 50670 

571.101    Amended 51848 

571.106    Amended;     eff.     11-8- 

91 50521 

571.108    Amended 56942 

571.111    Amended 58516 

571.114    Amended;   effective  in 

part  9-1-92  and  9-1-93 2043 

Technical  correction 4086 

571.123    Amended 61387 

571.205    Amended 1654,  13656 

571.210    Amended 63681.  63685 

571.209    Amended 56325 

571.214    Figure  2  revised 21615 

572  Petition  denied 3556 

572.4  (c)  revised 57836 

572.70—572.78        (Subpart       I) 

Added 57836 

572.73    Correctly  designated 4086 

575.104    (e)(l)(iv)  revised 57989 

586.6    OMB  number 21616 

587    Petition  denied 3556 


Page 


587.6  (b)  introductory  text,  (1), 
(3).  (5),  (7)  and  (c)  revised; 
(b)(8)  added 7SS» 

591.5  ( j )  revised 2047 

591.6  (g)  revised 2047 

591.7  (b)  revised 2047 

(c)  and  (d)  added 2048 

Chapter  VI— Federal  Transit  Adminis- 
tration, Department  of  Transporta- 
tion (Parts  600—699) 

Chapter  VI    Norj^nclature 

change '3657 

639    Added 51794 

663    Disposition  of  inquiries 10834 

Chapter  VIII— Notional  Transporta- 
tion Safety  Board  (Ports 
800—899) 

821.7    (a)  smd  (b)  revised 56172 

821.10    Revised 56172 

Chapter  X— Interstate  Commerce 
Commission(Parts  1000—1399) 

Chapter  X    Policy  Statement 19812 

1011    Petition  denied 67002 

1011.8    (c)(3)  amended 13049 

1033    Revised 66793 

1039  Authority  citation  re- 
vised  ' '»'* 

1039.22    Added ; 1l»'3 

1053    Removed 21616 

1105.5  Concluding  text  correct- 
ed  49821 

1105.7    (e)(3)(i)  corrected 49821 

1105.10    (a)(5)  corrected 49821 

1105.12    Appendix  corrected 49821 

1118    Heading  revised 9213 

1118.1    Revised 9213 

11 18.4    (d)  revised 9213 

1121.4    (g)  revised 5237 

1145.1  Revised 58318 

1145.2  Revised 58318 

1145.3  Redesignated  as  1145.4 
and  revised;  new  1145.3 
added 58318 

1145.4  Redesignated  as  1145.5 
and  revised;  new  1145.4  re- 
designated from  1145.3  and 
revised 58318 

(e)  corrected. 61096 


Note  1:  ••Mtac*  pay -number*  bidiMt*  l99VdMHi«M. 
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TITLE  49  Chapter  X— Con.  Pa«e 

1145.5  Redesignated  as  1145.6; 
new  1145.5  redesignated 
from  1 145.4 583 18 

Revised 58319 

1145.6  Redesignated  as  1145.7; 
new  1145.6  redesignated 
from  1145.5.~ 58318 

(c)  revised 58320 

1145.7  Redesignated  as  1145.8; 
new  1145.7  redesignated 
from  1145.6 i. 58318 

Revised 58320 

1145.8  Redesignated  from 
1145.7 58318 

1152  Authority  citation  cor- 
rected  49821 

1152.2    (m)  revised 61387 

1152.25    (a)(2)(iv)     and     (c)(1) 

amended 13049 

1152.28    (a)(3)        added;        (b) 

amended 13049 

1152.31    (a)(1)  revised 61387 

1152.50    (a)(2)  amended 13049 

1152.52    (n)  revised 61387 

1160    Petition  denied 67002 

1181    Petition  denied 67002 

1186    Petition  denied 67002 

1313.7  (d)  redesignated  as  (e); 
new  (d)  added;  heading  and 
new  (e)(1)  revised 58320 

Title  49 — Proposed  Rules: 

1-99  (Subtitle  A)    4744 

9    9224 

81    21342 

100-199'  (Ch.  I)    4744 

101 21342 

107 51294,  56962 

110 7474 

171 51294,  56962 

3854,  6494 

172    Z 3354,  4494 

173     3354,  4494 

174    3854,  4494 

175     1891 

176    3854,  4494 

192     54816 

198     7705 

200-299  (Ch.  II) 4744 

225    52241 

245    52498 

4571 

300-399  (Ch.  Ill) 4744,  21342 

350 i 50305 

13572 


Pace 

355     IM^ 

383     9100 

390    2885 

391     4793,  21342 

392    2885,  21342 

396    50305 

13572,  21342 

398    21342 

400-499  (Ch.  IV)    4744 

500-599  (Ch.  V)    4744 

527    21342 

533  !!!!!!!!!.!,.!!!!!!!!!!!!!!!!!»...».  50694. 58020 

541 .-. 56339,  65876 

544    51871 

552    56343 

564    52242,  65038 

567    61392 

3983 

568    61392 

3983 

571  "..52242,     52499,     55266,     55650, 

58662.  63473,  63474,  63914, 

63921,  64733,  65038,  65541, 

66395,  67038,  67042 

...242,   252,    S70,    2494,   4594,   4579,   7712, 

10327,  10855,  12284,  12289,  12794, 

17871,  18859,  21342,  22482,  22487 

572    63922.  67042 

12794 

575    4579 

582    56963 

590    21342 

591   ao'' 

600-699  (Ch.  VI)    4744,  21915 

603     21342 

623    21342 

635     21362 

670    21342 

1000-1399  (Ch  X)    14488,  20442 

1001    8858 

11452 

1003  22204 

1004  22205 

1020  21920 

1023  20072 

1033  4497,  10328 

1035  67269 

5123,  10151,  13488,  20442 

1039     4497,  9997,  10328,  11929 

1048 MSO 

1057     2512 

1063    56490 

1109    .' 64737 

1141 4594,  8108 

1152    58868 


Note  1:  iBldfow  paf«  mmibart  indicota  1992  diaiHI**. 
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1244    11 M8t, 

1313    « - W97 

1332    „ 5413 

TITLE  50~WILDLIFE  AND 
FISHERIES 

TitI*  SO—Ru/es: 

Chapter  I— United  States  Fish  and 
Wildlite  Service,  Department  of 
ttie  Interior  (Parts  1—199) 

14.12  (i)  and  (J)  amended:  (k) 
added J1355 

16    Authority  citation  revised 56942 

Embargo^. 17857 

16.13  (a)(1)  revised 56942 

17.11  (h)  table  amended;  inter- 
im  54957.  54967.  56333 

(h)  table  amended 64723 

(h)    table    amended...2l2,    594,    1834, 
13661,  14790,  21569 

71.12  (h)  table  amended 49853, 

55785, 57849.  60937.  60940. 

61182 

(h)  table  amended  ...  1403, 14653, 14785, 

19819,  M588,  30592,  20595,  20787,  21574 

17.40    (i)  amended 594 

17.95    (b)  amended 1834 

17.108    (a)(4)        through       (7) 

added:  map  revised 5990 

23    Authority  citation  revised 21898 

23.23    (a)  amended:  (f )  revised 49709 

(f )  table  amended 50060 

23.57    (a)  and  (b)(1)  revised 21899 

25.23    Added 66795 

32.2    (j)  added 66795 

32.11  Amended 58182 

32.12  (f)(ll)  through  (16),<aa) 
introductory  text.  (aa)(l) 
through  (7)  and  (dd)(5)  re- 
designated as  (ff)(12) 
through  (17)  (aa)(l)  intro-* 
ductory  text,  (i)  through 
(vii)  and  (dd)(6):  new  (f)(ll), 
(aa)  introductory  text  and 
(dd)(5)  added;  (aa)(l)  intro- 
ductory text  amended 58182 

(f)(3).  (i)(4).  (p)(2).  (4)(iii).  (5), 
(s)(2).  (u)(l).  (y)(2)  heading, 
(i).  (U).  (hh)(4)(i).  (10)(U). 
(llKii).  (jj)(2).  (qq)(4)(U). 
(V),  (7)(i)  and  (ill)  revised; 
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(hX10)(v).      (ll)(vill)      and 
(qq)(4)(viii)  added 66795 

32.21  Amended 58183 

32.22  (v)(2)  through  (7)  redes- 
ignated as  (v)(3)  through 
(8);  new  (v)(2)  and  (cc)(3) 
added 58183 

(e)(2).  (4)(i).  (lOXi).  (p).  (q)(2). 
(v)(l).  (dd)(l).  (ff)(l)(i),  (ill), 
(6)(li).  (Iv),  (8)(U).  (hh)(2). 
(jj)(4).  (nn)(3)  and  (5)(U)  re- 
vised; (q)(5)(iv)  added 66796 

32.31  Amended 58183 

32.32  (k)  through  (uu)  redesig- 
nated as  (1)  through  (w); 
new  (u)(3)(l)  and  (z)(2) 
through  (7)  redesignated  as 
(u)(3)(i)  and  (z)(3)  through 
(8);  new  (k).  (z)(2)  and 
(hh)(6)  added 58183 

(s)(2).  (6).  (t).  (z)(l).  (ii)(l), 
(mm)(2).  (pp)(l)(iii)  through 
(ix),  (ss)(4)(iv)  and  (tt)(3)(ii) 
revised;    (s)(5)(iii)    and    (iv) 

added 66796 

32.41  (Subpart  D)    Removed 66797 

33.2    (f )  removed 66797 

33.4    Amended 58183 

33.22  (a)  through  (J)  redesig- 
nated  as   (b)   through   (k); 

new  (a)  added. 58183 

88.28    (d)  added 58183 

100  Regulation  at  55  FR  27121 
effective  date  extended  to  6- 

30-92 351 

Authority     citation     revised... 22535, 

22964 
100.1—100.9    (Subpart    A)    Re- 
vised   22951,  22964 

100.10—100.20  (Subpart  B)  Re- 
vised  22953,22964 

100.15    (c)  amended 351 

100.22—100.24  (Subpart  C)  Re- 
vised  22957,22964 

100.25—100.27  (Subpart  D)  Re- 
vised  »535 

Cliapter  11— National  Marine  Fisher- 
ies Service,  National  Oceanic  and 
Atmospheric  Administration,  De- 
partment of  Commerce  (Ports 
200—299) 

204.1    (b)  table  amended  (OMB 

nimibers) 50063.  65016 


NoTKl: 
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CHANGES  OCTOBER  1,  1991  THROUGH  MAY  29,  1992 


TITLE  50  Chapter  II— Con.  Page 

216    Embargo ''•5' 

216.3  Amended 50676 

216.24  (e)(5)(iv),  (v)  introduc- 
tory text,  (P).  and  (viii)  re- 
vised  50677^ 

Regulation  at  56  FR  47423  eff . 
11-1-91 50278 

Regulations  at  56  PR  47423 
and  50278  effective  date  de- 
layed to  12-1-91 56603 

Regulations  as  56  PR  47423, 
50278  and  56603  effective 
date  delayed  to  5-1-92 67226 

(e)(5)(xiii)  correctly  designat- 
ed  31« 

222.23    (a)  amended 58624 

227.4  (g)  and  (h)  added 14462 

227.12  (a)(3)  Table  1  amend- 
ed  58184 

227.21    Revised 14663 

227.72    (e)(1)  amended 14663 

247.4    Regulation     at     56     PR 

47^4  eff.  11-1-91 50278 

Regmations  at  56  PR  47424 
and  50278  effective  date  de- 
layed to  12-1-91 56603 

Regulations  at  56  PR  47424^ 
50278    and    56603    effective 

date  delayed  to  5-1-92 67226 

265.101-265.107     (Subpart     A) 

Revised ..55092 

285    Temporary  regulations- 55095 

Permits 54797 

Temporary  regulations 11913 

285.2  Amended 372 

285.3  (b)   and   (f)   revised;   (g) 
added 372 

285.21    (e)  and  (k)  revised 50063 

(e)       correctly       designated...56544, 

61096 
(c)  revised 372 

285.23  (f)(1),    (2)    and    (g)    re- 
vised  372 

285.24  (c)  revised »730 

285.25  (c)  revised 373 

285.26  Revised 373 

285.28  (a)  revised 373 

285.29  (a),  (b)  and  (e)  revised; 
OMB  number 373 

285.30  (c)(2)  and  (d)  revised 374 

285.31  (a)(1).  (2).  (5),  (10)  and 
(15)  revised;  (a)(30)  through 

(33)  and  (c)  added 374 

285    Figure  1  added 374 


298    Added      (effective      date 

pending) 58185 

Regulation  at  56  PR  58185  ef- 
fective 12-17-91 66001 

Chapter  III — international  Regulatory 
Agencies  (Fishing  and  Whaling) 
(Parts  300—399) 

301    Revised - 1W 

301.19  (e)  revised;  (f)  re- 
moved  57295 

371    Inseason  orders 2054 

380.23  Revised..... 13051 

380.24  Revised 13051 

380.26  Revised 13052 

380.27  Revised 13052 

380.29    Revised. 13052 

Chapter  VI— Fishery  Conservation 
and  Management,  Nationol  Ocean- 
ic and  Atmospheric  Administration, 
Department  of  Commerce  (Parts 
600—699) 

600—699  (Chapter  VI)  Policy 
guidelines  for  emergency 
rules 375 

601.32  Amended <t::t. 3W 

601.33  (c).  (e)  and  (h)  revised 379 

601.39    (a)  revised 380 

605.15  (b)(2)  through  (4)  redes- 
ignated   as    (b)(3)    through 

(5);  new  (b)(2)  added 300 

605.23  (d)  introductory  text  re- 
vised; Cd)(2)  redesignated  as 
(d)(3);  new  (d)(2)  added 300 

605.24  (a)(2)  amended; 
(a)(3)(i),  (5)(i)  introductory 
text.  (ii).  and  (7)(i)  revised; 
(a)(3)(v)  added 380 

611    Reassessment 56603 

Specifications 1654,  2844 

Specifications 3952 

611.50    (b)(2)      revised;      (b)(4) 

Table  1  removed 535 

620.7  (i)  added;  interim  emer- 
gency effective  to  5-12-92 5079 

(i)  corrected 9076 

Regulation  at  57  PR  5079  ef- 
fective       date        extended 

through  8-10-92 20788 

625    Technical  correction 4248 

625.4  (m)  added;  interim  emer- 
gency; effective  to  3-5-92 63690 


Note  1:  BcMfoc*  p«9«  mraibw*  Inrficsl*  1993  diongM. 
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Page 

Regiilation  at  56  FR  63690  ef- 
fective date  extended 
through  3-5-92 2»3 

Technical  correction 6297 

Reg^ulations  at  56  FR  63690 
and  57  FR  213  effective  date 

extended  through  6-3-92 85«2 

625.5  Heading  revised;  text 
added;  interim  emergency; 
effective  to  3-5-92 63690 

Regulation  at  56  FR  63690  ef- 
fective date  extended 
through  3-5-92 213 

Technical  correction 6297 

Regulations  at  56  FR  63690 
and  57  FR  213  effective  date 

extended  through  6-3-92 85«2 

625.7  (a)(1),  (2),  (b)(4)  and  (5) 
suspended;  (a)(3)  through 
(8)  and  (b)(6)  through  (9) 
added;  interim  emergency; 
effective  to  3-5-92 63690 

RegvQatlon  at  56  FR  63690  ef- 
fective date  extended 
through  3-5-92 213 

Technical  correction 6297 

Regulations  at  56  FR  63690 
and  57  FR  213  effective  date 

extended  through  6-3-9*2 SSW 

625.24    Added;     interim    emer- 

gfency;  effective  to  3-5-92 63691 

(b)  corrected 66603 

Regulations  at  56  Fk  63691 
and  66603  effective  date  ex- 
tended through  3-5-92 213 

Technical  correction 6297 

Regulations  at  56  FR  63690, 
66603  and  57  FR  213  effec- 
tive date  extended  through 

6-3-92 _ 8532 

625.26    Added;    Interim    emer- 
gency; effective  to  3-5-92 63691 

Regrilation  at  56  FR  63691  ef- 
fective date  extended 
through  3-6-92 213 

(c)(1),  (2),  (d),  (e)  and  (f)(1) 
corrected 66603 

Regulations  at  56  FR  63691 
and  57  FR  213  effective  date 

extended  through  6-3-92 •532 

Authority      citation      re- 
vised  65016 

Temporary  regulations 14361 

630.1  Revised 65016 

630.2  Amended 65016 

630.3  Revised. 59222 

Note  1:  ItWaM  mm  nMwtiri  Iw^wH  1991 
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630.4  (c)  revised. 59222 

Revised 65016 

630.5  Revised 65017 

630.7    Revised 65018 

630.10    Added 65018 

630.20—630.26  (Subpart  B)  Re- 
vised  65019 

630.40  (Subpart  C)    Added 65021 

641  Temporary  regulations 6561 

641.2    Amended 1191S 

641.4  (b)(4)  removed;  heading, 
(a)(3).  (c)  through  (f),  (1) 
and  (k)  revised;  (b)(4)  re- 
moved  58651 

(a)(2)  and  (b)(2)(xi)  revised; 
(g)  amended;  (1)  added;  ef- 
fective to  5-7-95 11916 

641.24  (a)(2)(iv)  revised;  (a)(4) 

and  (5)  added 11916 

641.25  (c)  suspended;  (e) 
added;    effective    to    12-31- 

91 58188 

(b)  and  (c)  revised 11916, 21752 

641.28  Redesignated  as  641.29; 

new  641.28  added 11916 

641.29  Redesignated  from 
641.28 "91« 

Added;  eff .  4-3-92  through  5- 
14-92 11913 

642  Temporary       regulations...49853, 

66001 
Temporary  regulations 1662,  4376 

642.5  (b)  introductory  text 
amended;  interim 11S35 

642.7  (f)  and  (v)  amended;  in- 
terim   1 1*35 

646    Temporary  regulations 52479 

646.2    Amended 56022 

Corrected 59970 

Revised;  interim 11*33 

646.4  Revised 56022 

(d)  corrected 59970 

Revised ^333 

(a)(l)(lli)  corrected;  (d)  cor- 
rectly designated 11137 

646.5  Figure  1  redesignated  as 
Figiu-e  2  to-\part  646;  re- 
vised  56023 

(a)  and  (c)  revised 7390 

646.6  Revised 56024 

(a)  Introductory  text  revised 7390 

646.7  Revised 56024 

Revised '390 

646. 10    Added ^391 

(a)(2)  corrected. 11137 
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TITLE  50  Chapter  VI— Con.  Page 

646.21  (a),  (b)  and  (d)  revised; 

(f )  through  (i)  added 56025 

(d)  revised ^*n 

646.22  Figure  2  redesignated  as 
figure  3. to  part  646;  (c)  re- 
designated as  (e);  (b)  re- 
vised; new  (c).  (d),  (f)  and 

(g)  added 56026 

646.23  Revised 56026 

(e)  and  (f)  corrected 59970 

646.24  (b)  revised.-! 56027 

646.25  Revised 56027 

646.26  (a)(1)  removed;  (a)(2) 
through  (22)  redesignated  as 
(a)(1)  through  (21);  (c)(1)  in- 
troductory text,  (ii).  (2)  and 

(3)  amended;  (c)(4)  added 56027 

646    Figure  2  redesignated  from 

646.5  figure  1 56023 

Figure    3    redesignated    from 

646.22  figure  2 56026 

Figure  1  added 56027 

649.20  (b)  revised 215 

649.21  (c)(1)  and  (2)  revised; 
(c)(3)  added 215 

650  Temporary  regulations... 4377, 

21752 

651  Temporary  regulations 20789 

651.20    (f)(l)(iii)   regulation   at 

56  FR  24727  confirmed 50663 

652  Temporary       regulations...61182. 

61183 

Temporary  regulations 844 

Fishing  quotas 3725 

655.22  (a),  (b).  (c)  and  (d)  re- 
vised; (f)  redesignated  as  (g); 

new  (f)  added 536 

656.2    Amended 19096 

657.2    Amended 5238 

658    Temporary  regulations 66604 

661    Inseason         adjustments...51660. 

51661,  55634 
Temporary  regulations...51662,  55634 

Appendix  amended 19404 

663    Restrictions 49727 

Reassessment 56603 

Temporary  regulations...58321.  64723 

Specifications 1654 

Temporary  regulations 10429, 21041 

Restrictions 14666 

Appendix  amended 20060 

663.7  (n)  and  (o)  added;  inter- 
im emergency;  eff.  4-15-92 

to  7-16-92 13665 

(p)  added i 20060 


(p)  coiTCCted..... 22021 

663.22  «D(2)    through    (5)    re- 
vised; (b)(7)  removed 12212 

663.23  (b)(4X    added;     interim 
emergency  effective  to  1-2- 

92 50065 

(b)(3)  revised 2853 

(b)(2)  revised;  interim  emer- 
gency; eff.  3-27-92  through 

7-1-92 11272 

(b)(5)  added;  interim  emergen- 
cy; eff.  4-15-92  to  7-16-92 13665 

(b)(4)  added;  interim  emergen- 
cy; eff.  4-16-92  through  7- 

21-92 14665 

(b)(1)  revised 20060 

663    Appendix  A  corrected 22021 

672    Technical  correction...50157, 

56116,  56943 
Temporary  regulations...51179, 

51848,  52213.  55096 
Recordkeeping  and  reporting 

requirements 50279 

Temporary    regulations... 2854,    3142, 

3960,  4939,  6562,  8280,  8583,  8849, 

10142,  10297,  11274,  11433,  11918, 

18835,  19552,  21215,  22182 

Specifications 2844 

I    Recordkeeping  and  reporting 

requirements 2853,  6688 

Technical  correction 20325 

672.2  Regulations  at  56  FR 
38349  effective  date  ex- 
tended through  12-31-91;  in- 
terim  57989 

Amended 2686,10432 

672.5  (b)(3)(ii)(A)(ii)  and 
(c)(2)(iii)(I)  amended; 
(c)(3)(ii)(F)  revised 10432 

672.6  Added 10432 

672.20    Regulations    at    56    FR 

38349  effective  date  ex- 
tended through  12-31-91;  in- 
terim  57989 

(a)(2)(iv),  (h)(2)  and  (i)(4)  re- 
vised  a*M 

(a)(1).  (c)(2)  and  (3)  amended: 
(c)(6).  (d)(l)(i).  (e)(4)  and 
(g)(l)(i)  revised;  (g)(3)  redes- 
ignated as  (g)(4);  new  (g)(3) 
added;  Table  1  removed 10434 

(f)(l)(i),  (g)(4)  and  (h)(2)  sus- 
pended; (f)(l)(vi).  (g)(5).  (6). 
(7)  and  (h)(3)  added;  interim 


Note  1:  ••Mfac*  pog«  number*  Indkot*  1992  chanflM. 
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II 


Page 
emergency       eff.       3-30-92 
through  7-2-92 11439 

(g)(3),  (4),  (5)  and  (6)  correctly 
designated  as  (g)(4),  (5),  (6) 
and  (7);  (g)(7)  corrected 14667 

(g)(5)  revised;  interim:  eff.  5- 
20-92  through  7-2-92 21356 

672.23  (d)  added;  interim  emer- 
gency  50282 

(d)  removed 54798 

(d)  added 3«a 

(d)  removed 2686 

(d)  corrected 4035 

(d)  added;  interim  emergency; 
eff.    3-30-92   through   5-31- 

92 1 1274 

(a)  suspended;  (e)  and  (f) 
added;  interim  emergency 
eff.  3-30-92  through  7-2- 
92 „ 1 1439 

672.24  (e)  added 2686 

(a)(2)  revised 10434 

(e)(2)  corrected 15031 

(f)(l)(ii)  and  (2)(ii)  Technical 

correction 20325 

675    Temporary       regulations...52214. 

55097 

Temporary    regulations.. .2854,    3142, 

5238,  6203,  6688,  8583,  8584,  10142, 

12213,  14667,  18093,  20207,  20655 

Apportionment 215 

Inseason  adjustments 2688 

Recordlceeping  and  reporting 

requirements 2856,  19819 

Specifications 3952 

Inseason  adjustments;  correc- 
tion  8850,9598 

Technical  correction 20325 

675.2    Amended 10434 

675.5  (b)(3)(ii)(A)(li)  introduc- 
tory text  and  (c)(2)(iii)(I) 
amended;  (c)(3)(ii)(F)  re- 
vised  10434 

675.6  Added 10435 

675.20    (a)(1)  amended; 

(h)(3)(iii)   revised;   Table    1 

removed 10435 

(h)(1),  (6)  and  (i)(2)  suspend- 
ed; (h)(7),  (8)  and  (i)(3) 
added;  interim  emergency 
eff.  3-30-92  through  7-2- 
92 , 

675.2r  (a)(5),  (b).(c).  (d).  (e) 
and  (f)  suspended;  (a)(7). 
(g).  (h),  (i)  and  (j)  added;  in- 


11440 


Pace 
terim  emergency  eff.  3-30- 

92  through  7-2-92 11440 

(h)(1)  and  (2)  revised;  interim; 
eff.  5-20-92  through  7-2- 
92 21356 

675.22  (f )  revised 10435 

675.23  (d)  added 382 

(d)  removed 2687 

(d)  corrected 4085 

675.24  (f)  added 2687 

(c)(l)(i)  and  (f)(1)  heading  re- 
vised  10435 

(f)(l)(U)  and  (2)(li)  corrected 15031 

( c)(  2  )(ii)  corrected 15032 

(c)(2)(iii)  added;  interim  emer- 
gency eff.  5-21-92  through 

8-25-92....^ 22185 

275.26  (a)(2)(ii)(A).  (B).  (b)  and 
(d)(3)  suspended; 

(a)(2)(U)(C),  (D),  (d)(4)  and 
(e)  added;  interim  emergen- 
cy eff.  5-21-92  through  8- 

25-92 22185 

675    Figure  2  revised 10536 

680.2    Amended 59895 

680.4    (b)  and  (d)  through  (h) 

revised 59895 

681    Interim  final  quota 21752 

681.2    Amended 10438 

681.4  (a)(1),  (b)  and  (d) 
through  (h)  revised 10439 

681.5  (b)(2)(ix)  redesignated  as 
(b)(2)(x);  (c)(3)(iii)  and  (iv) 
revised;  new  (b)(2)(ix), 
(c)(3)(v)  and  (d)  added 10439 

681.6  (a),  (b)  and  (c)  amend- 
ed  10439 

681.7  (b)(1).  (c)(l)(i).  (U).  (2). 
(3)  and  (4)  revised;  (b)(7) 
through  (13)  added 10439 

681.24    (e)  through  (g)  added 10440 

681.29  Added 10440 

681.30  Redesignated  as  681.40; 

new  681.30  added 10440 

681.31  Redesignated  as 
681.41 10440 

Added 10441 

681.32  Redesignated  as 
681.42 10440 

Added 10442 

681.33  Redesignated  as 
681.43 10440 

681.34  Redesignated  as 
681.44 10440 
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TITLE  50  Chapter  VI— Con.  Pwe 

681.35    Redesignated  as 

681.45 10440 

681.40  Redesignated           from 
681.30 .^ 10440 

681.41  Redesignated           from 
681.31 10440 

681.42  Redesignated            from 
681.32 10440 

681.43  Redesignated           from 
681.33 10440 

681.44  Redesignated           from 
681.34 10440 

681.45  Redesignated  from 
681.35 -y 10440 

685    Technical  correction...yr^. 10062 

685.2    Amended;  effective  tip  4- 

22-94 ftvj...  51852 

Amended 52217 

Amended 7664 

685.5  (1)  removed;  (m)  and  <n)» 
redesignated  as  (1)  and  (m);| 
new  (n)  through  (q)  added; 

effective  to  4-22-94 51852 

(u)  revised;  emergency  inter- 
im; effective  to  12-16-91 59897 

(r)  and  (s)  added 52217 

(t)  added 7664 

685.11    Heading,  (a),  (b)  and  (c) 

revised 52217 

685.14  Added 52217 

685.15  Added;  effective  to  4- 
22-94  (OMB  number  pend- 
ing)  51852 

OMB  number „ 58516 

(c)(6)  corrected 63550 

685.16  Added;  effective  to  4- 
22-94 51853 

685.17  Added;  efffective  to  4- 
22-94 : 51853 

685.18  Added;  emergency  inter- 
im; effective  to  12-16-91 59897 

685.24  Added 7664 

685.25  Added 7664 

Title  50 — Proposed  Rules: 

1—199  (Ch.  I)    51868.  65964 

12    57872 

13 57872 

14    57502.  57872 

17    ...50075.  50550.  50701.  5\668,  5200. 

52503.  52506.  55.07,  55266. 
55487,  55862.  563'4.  56491. 
56882,  57503.  5802'\  58026, 
58332.  58339.  58341.  58664. 
58804,  58869,  5991'. .  60957, 


Page 

63705,  64229,  65207,  65209, 

65877,  66614,  67046,  68400, 

...35,  544—548,  596,  658,  659,  1246,  1443, 

2075,  2239,  2241,  3604,  4745,  4747, 

4912,  5511,  5871,  9680,  9681,  11459, 

14372,  14374,  14378,  14556,  14689, 

19585,  19837,  19844,  19852,  19856, 

20073,  20325,  20806,  21369,  21374, 

21377,  21381,  21921,  21925,  21929, 

21933,  22453 

20  57872 

19863,  19865 

21  57872 

23  262,  7713,  7719,  20443 

80  50844 

100    63702.  64404 

;. 3676 

200-299  (Ch.  II)    64234 

215 M450 

217     18446,  22453 

222    58869 

2247,  3040 

227  ...!!... !•♦<*.  M453 

228     20667 

251    50305 

285     17«72,  18122 

301    »0 

400—499  (Ch.  IV)    51868.  65964 

424    21056 

600—699  (Ch.  VI)  58214 

611  ...50084.   58531.   58666,   59920, 

64002.  65782 
1250 

625    1'*'* 

630     51367,  54819 

21761 

641  51367.  59922.  67571 

5994 

646"",!!!.! 50551.  57302 

19874,  20668 

649    - 51191 

650    1^1 

652  51368,  58537 

655  •*»» 

658  50844 

663 50084.  59241 

672  ...51669.   56355.   56623.   58214. 

58666,  59922.  63487.  64002. 
64288.  64738,  66009. 

2814,  11930,  17879,  22695 

675  ...51669.   56355,   56623,   58214. 

58531.  59922,  63487,  64738, 

65782,  66009 

2247,  2814,  17879,  22695 

678    1250 
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Page 
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U.S.  Code:  CFR 

5U.S.C.    • 

102 32  Part  626 

633 5  Part  531 

552 13  Part  301 

24  Part  2002 

552a. 32  Parts  316.  320 

553 13  Part  301 

883a 46  Part  515 

1104 5  Part  890 

1302 7  Part  772 

1302 ,....42  Part  417 

13951 42  Part  417 

1395CC 42  Parts  417,  498 

1715 46  Part  515 

1744 5  Part  890 

3301 5  Part  772 

3302 5  Part  772 

5307 5  Parts  530,  531 

5401—541©    (Ch.  54) 5  Part  531 

5514 22  Part  1007 

7202 5  Part  842 

7301 5  Part  772 

7701 5  Parts  831, 

841.  842.  846.  870.  890 

8456 5  Part  213 

8913 48  Part  1609 

5  U.S.C.  Appendix 

App 5  Parts  735,  2634,  2638 

1_15 50  Part  100 

402 5  Part  2636 

404 5  Part  2636 

7  U.S.C. 

71  et  seq 7  Part  810 

136 40  Part  22 

138a 21  Part  5 

901  et  seq 7  Part  1700 

901—950.: 7  Part  1710 

1421  et  seq 7  Part  1425 

4201  note «...7  Part  1980 

6001  et  seq 7  Part  1211 

6201  et  seq 7  Part  1212 

8  U.S.C. 

1101 22  Part  41 

1186a 8  Part:  242 

1251 8  Part  242 


8  U.S.C— Con.  CFR 

1252  note 8  Parts  3,  103,  242 

1252b 8  Parts  3,  103,  242,  292 

1254 8  Part  242 

1356 8  Part  103 

1362 8  Part  242 

10  U.S.C. 

21 32  Part  626 

111*  32  Part  626 

113 32  Parts  28,  33,  725 

136 32  Part  102 

139   32  Part  155 

151— i58 32  Part  626 

301 32  Part  340 

939 32  Parts  750 

751.756.  757 

5013 32  Parts  750 

751,  756,  757 

5148 32  Pari  756 

7420 15  Parts  770. 

771.  772.  774.  786.  790,  799 

7430 15  Parts  770, 

771.  772.  774.  786,  790,  799 
12  use 

375a 12  Parts  225.  337 

375b 12  Part  337 

552 12  Part  516 

559 12  Part  516 

1422b 12  Part  941 

1431 12  Part  941 

1462a 12  Part  516 

1463—1464 12  Part  516 

1701q 24  Part  70 

1715  et  seq 24  Part  248 

17151 24  Part  221 

1715U 24  Part  203 

1766 12  Part  705 

1818 12  Part  323 

1819 12  Part  323 

1821 12  Part  337 

1828  note 12  Part  325 

1831 12  Part  225 

1833e 12  Part  361 

3015 12  Part  265 


12  U.S.C.— Con. 

3105 

3107 
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CFR 

12  Part  263 

, 12  Part  263 

3109 12  Part  265 

3331  et  seq 12  Parts  323,  564 

3331 - 12  Part  34 

3348 _ ..12  Parts  564.  1102 

15  U.S.C. 

1811 - 17  Part  240 

.  f  7c i 17  Part  230 

77d. - 17  Part  230 

77e , 17  Part  230 

77J - 17  Part  230 

77eee 17  Part  240 

77ggg 17  Part  240 

77nnn 17  Part  240 

78i 17  Part  240 

78U 17  Parts  202.  230.  260 

80a-23 17  Part  240 

80b-3 17  Part  240 

80b-4 _ 17  Part  240 

80b-ll ,~ 17  Part  240 

717— 717w _ 18  Part  281 

1691  et  seq 12  Part  613 

3301—3432 18  Parts  2.  281 

3621 - 21158  Part  570 

3622 _ 21158  Part  570 

3624 21 158  Part  570 

16  U.S.C. 

791— 828r 18  Part  375 

791a— 825r 18  Part  24 

2601—2645  18  Parts  281.  375 

7101—7352 18  Part  24 

17  UJS.C. 

Ill „ 37  Part  201 

116 .> 37  Part  201 

119 L 37  Part  310 


408 * - 37  Part  201 

409 [«....; 37  Part  201 

410 37  Part  201 

18  U.S.C. 

2257 28  Part  75 

2510  et  seq 15  Parts  768. 

770.  771,  772.  773,  774.  775.  776. 

777,  778.  779.  785,  786,  790,  791. 

799 

20  U.S.C. 

3061-3068 34  Part  791 

4501  et  seq 45  Part  2400 

5381 34  Part  652 

5386 _ 34  Part  652 

5031—5039 34  Part  722 

5505 40  Part  47 

21  U.S.C. 

136 9  Part  130 

136a 9  Part  130 

853a 47  Part  1 

22  U.S.C. 

290f i 22  Part  1007 

3201  et  seq...l 15  Parts  768. 


22  U.S.C.— Con.  CFR 

772.  773.  774,  775,  776,  777.  779. 
785,  786,  790,  791,  799 

3201 15  Parts  770,  778 

4060 5  Part  890 

4069c 5  Part  890 

25  U.S.C. 

398— 398c 43  Part  3160 

2701  et  seq 25  Part  502 

26  U.S.C. 

61 26  Part  1 

304 .'....., 26  Part  1 

597 26  Part  1 

832 26  Part  1 

988 26  Part  1 

1043 5  Part  2634 

1291 26  Part  1 

1361 26  Part  1 

7701 26  Part  31,  301 

29  U.S.C. 

206 : ~ 29  Part  1614 

633a 29  Part  1614 

791 29  Part  1614 

794a 29  Part  1614 

30  U.S.C. 

183  et  seq 43  Part  3160 

185 15  Parts  770. 

771,  772. 774.  786.  790.  799 

31  U.S.C. 

1352 32  Part  28 

3103 31  Part  342 

3105 31  Parts  316.  332 

33  U.S.C. 
1319 40  Part  22 

35  U.S.C. 
200—212 45  Part  650 

38  U.S.C. 

224         28  Part  14 

501 38  Parts  14.  19.  20 

4211—4212 41  Part  60-250 

5901—5905 38  Part  14 

40  U.S.C. 

486 48  Part  1609 

41  U.S.C. 

422 48  Parts  9900,  9903.  9904 

701  et  seq 32  Part  25 

42  U.S.C.  . 

216 32  Part  626 

42  Part  417 

263a. 42  Parts  405, 

410.  416.  418.  482.  485.  488.  491 

300aa-l 21  Part  5 

300e— 300-17 42  Part  417 

405 42  Parts  1005.  1006 

1302 42  Parts  417,  1005.  1006 

1320a-7a 42  Parts  1005.  1006 

1320C-5 42  Part  1005 

1395d 42  Part  418 

1395e 42  Part  418 

1395f 42  Part  418 
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42  U.S.C.— Con.  CPR 

13951 42  Parts  405,  417 

1395X 42  Part  418 

1395CC...42  Parts  405,  417,  484,  498, 

1001 

1396 42  Part  1002 

1396b 42  Part  1007 

1437 24  Parts  70,  990,  963 

1437d ;...24  Part  901 

2000e-16 29  Part  1614 

2021b  et  seq 10  Part  2 

2021b 10  Part  171 

2139a. 15  Parts  768, 

770,  771.  772,  773,  774,  775,  776, 
777.  779,  786,  785,  790,  791,  799 

2201 10  Part  708 

2210  note 28  Part  79 

2243...10  Parts  2.  40,  51,  70,  110,  140. 

150 

2456a 14  Part  1203b 

3535 24  Parts  70,  221,  571.  901,  963 

3601 12  Part  613 

4001  et  seq 44  Part  71 

4028 44  Part  71 

4321  et  seq 43  Part  3160 

5310 24  Part  70 

5814 10  Part  708 

5815 10  Part  708 

5851 10  Part  40 

7101—7352 18  Parts  24,  821 

7251 10  Part  708 

7254—7256 10  Part  708 

7254 10  Part  1021 

6212 15  Parts  771, 

772,  774,  786,  790,  799 

6936 40  Part  265 

6991 40  Part  22 

7413 40  Part  22 

7524 40  Part  22 

7547 40  Part  22 

7607 40  Part  22 

9609 40  Part  22 

9822  note 12  Part  705 

12117 .'. 29  Part  1641 

41  Part  60-742 
12501 45  Parts  2500-2506 

43  U.S.C. 

1354 15  Part  770, 

771,  772,  786,  799 

6212 „ 15  Part  770 

44  U.S.C 

3506 32  Part  350 

45  U.S.C. 

362 20  Part  259 

46  U.S.C. 

466 15  Part  770 

466c 15  Parts  771, 

772,  786,  790,  799 

2103 46  Part  68 

12106 46  Part  68 

1241e-0 46  Part  381 
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46  U.S.C.  Appendix 

1114 46  Part  381 

1122 46  Part  381 

1241 46  Part  381 

47  U.S.C. 

151 47  Part  63 

201—205 47  Part  63 

201-4 47  Part  64 

218 „ 47  Part  63 

225 21040  Part  64 

226 21040  Part  64 

227 21040  Part  64 

2103 46  Part  68 

12106 46  Part  68 

49  U.S.C. 

10761 49  Part  1039 

11902—11904 49  Part  1039 

49  U.S.C.  Appendix 

1601  note 49  Part  23 

1804 49  Part  107 

2219 49  Part  23 

50  U.S.C. 

1431 32  Part  626 

1701  et  seq 15  Parts  777,  786.  791 

31  Part  580 
U.S.  Statutes  at  Large: 

48  Stat. 

1070-71 47  Part  64 

85  Stat. 
164 33  Part  26 

100  Stat.     "-N, 

3190 .>. 5  Part  890 

101  Stat. 

697 42  Part  1001 

3131 5  Part  890 

104  Stat. 

523... 33  Part  26 

1388-335 5  Part  531 

1388-336 5  Parts  531.  536 

1466 5  Parts  530.  531.  550,  575 

1469 5  Part  550 

1516 32  Parts  626.  627 

2064 22  Part  193 

5027 22  Part  41 

105  Stat. 

661 22  Part  51 

820 22  Part  51 

1234 31  Part  555 

2208 33  Part  26 

2236 12  Part  215,  225 

Public  Laws: 

100-654 5  Part  890 

100-690 32  Part  25 

101-12 5  Part  772 

101-513 5  Part  890 

101-624 7  Parts  1477,  1478 

101-625 24  Part  901 

102-140 13  Part  122 
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102-229 7  Parts  1477, 1478 

Executive  Orders: 

10577 - 29  Part  1614 

11222 .A^ 29  Part  1614 

11476 32  Parts  750 

751.  756.  767 

11478 ..29  Part  1614 

11912 15  Parts  770. 

771.  772.  774.  786.  790.  799 

12002 - 15  Parts  768. 

771.  773.  775.  776.  777,  778.  779. 
785,  790.  791 

12058 « 15  Parts  768. 

770,  771,  773.  775.  776,  777.  778, 
779,  785.  790.  791 


Executive  Orders— Con.  CFR 

12106 ~ 29  Part  1614 

12107 22  Part  l607 

12214 f. 15  Parts  771, 

773,  775,  785,  790.  791 

12356 32  Part  350 

12674 5  Parts  735,  2638 

12730 15  Part  790 

12731 5  Parts  735.  2634.  2638 

12735 15  Parts  768. 

773.  775. 777.  785,  790,  791 

12779 31  Part  580 

12787 32  Part  340 
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U.S.  Code:  ^  CFR 

2  U.S.C. 
441i 11  Part  110 

5  U.S.C. 

504 32  Part  155 

552 4  Part  303 

552a 32  Parts  287a,  295c 

553 49  Part  1053 

559 49  Part  1053 

1104 5  Part  ^90 

5307 5Part  531 

7701 5  Part  890 

8457 5  Part  213 

5  U.S.C.  Appendix 

III 5  Parts  2634,  2638 

IV 5  Parts  2634,  2638 

7  U.S.C. 

7 17  Part  20 

12a 17  Part  20 

75a. 7  Part  810 

76 7  Part  810 

136i 40'Part  22 

136m ., 40  Part  22 

263a 42  Parts  417,  483,  484 

263b-263n Part  14 

516 7  Part  34 

901—950 7  Part  1700 

1153 7  Part  718 

1314 7  Part  718 

1375 7  Part  718 

1705 22  Part  211 

1721 22  Part  211 

1722 22  Part  211 

1723 ^2  Part  211 

1989 7  Part  1866 

8  U  S  C 

1153  note 22  Part  41 

1187 22  Part  41 

1301 42  Part  417 

1392 17  Part  20 

1356 8  Part  103 

10  U.S.C. 

78 12  Part  263 

113 32  Parts  278,  282 

131 32  Part  626 

2301—2314 32  Part  591 

2733 32  Parts  750,  751 


10  U.S.C.-Con.  CFR 

3012 32  Part  591 

5013 32  Part  750 

5031 32  Parts  750,  751,  757 

7430 15  Part  799 

8012 32  Part  860 

12  U.S.C. 

1395 42  Part  417 

1464 12  Part  325 

1715 24  Part  204 

1715i  note .>. 24  Part  248 

1821 12  Part  337 

1972 12  Part  225 

3331-51 12  Part  323 

15  U.S.C. 

77c 17  Part  230 

77d 17  Part  230 

77e      17  Part  230 

77f 17  Part  240 

77h 17  Part  240 

77s  17  Part  260 

77t 17  Part  260 

77ddd 17  Part  260 

77hhh 17  Part  260 

78d-l 17  Part  260 

78w 17  Part  260 

79t 17  Part  260 

80a-37 17  Part  260 

77nnn 17  Part  269 

717  et  seq 18  Part  281 

717— 717w 18  Part  159 

7171 18  Part  155 

7170 18  Part  155 

7170 18  Part  50,  160 

16  U.S.C. 

263b— 263n 21  Part  14 

825c 18  Part  160 

825h 18  Part  160 

791a— 825r 18  Part  37 

791—8280 .'. 18  Part  375 

796 18  Part  103 

797 18  Part  103 

816 18  Part  24 

817 18  Part  42 

825 18  Part  103 

825c 18  Parts  50,  103 
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16  U.S.C.— Con, 
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18  Part  103 

825h i....l8  Parts  24,  50,  103 

2601  et  seq 18  Part  375 

2601—2645 i 18  Part  385 

22  U.S.C. 

287c L 31  Part  530 

4050 ♦ ...5  Part  890 

4069c 5  Part  890 

5Q01  et  seq 15  Parts  768, 

773,  775,  786 

25  U.S.C. 

398— 398e 43  Part  3160 

26  U.S.C. 

1043 .5  Part  2634 

30  U.S.C. 

181  et  seq 43  Part  3160 

31  U.S.C. 

240—243 32  Part  756 

1352 32  Part  282 

3701— 3721...32   Part   750,    751,    753, 

757 

753 ^ 31  Part  342 

764b 1 31  Part  342 

757c I- 31  Part  316,  332 

9701 - 18  Part  159 

33  U.S.C. 
1361 _ .t 40  Part  22 

35  U.S.C. 
200  et  seq 45  Part  650 

38  U.S.C. 

210 4 38  Part  14 

223 28  Part  14 

2011—2012 41  Part  60-250 

3401—3405 38  Parts  14,  19 

41  U.S.C. 

701  et  seq 32  Part  280 

42  U.S.C. 

263a 42  Parts  417.  483,  484.  493 

263b— 263n 21  Part  5 

300e 42  Part  417 

300g-3 40  Part  22 

300aa-l— 300ff. 21  Part  5 

1301 t- 42  Part  417 

1395 i. 42  Part  417 

1395c— 1395f 42  Part  418 

1395g _. 42  Part  418 

1395m 42  Part  410 

1395X— 1395CC 42  Part  418 

1437g 24  Part  990 

1480 7  Part  1866 

2139.., 1 .'. 10  Part  110 

2651-53 32  Part  757 

3535 24  Part  571 

4331  et  seq 43  Part  3160 

7101-7352 18  Part  37 

7102—7352 18  Part  159 

7178 .......18  Part  375 

8101  et  seq 12  Part  932 

46267 - 18  Part  281 
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43  U.S.C. 

1334 18  Part  159 

6212 15  Part  770 

45  U.S.C. 

228j.... 20  Part  259 

446 .'.  15  Part  777 

46  U.S.C. 

1114 46  Part  381 

1122 46  Part  381 

1241 46  Part  381 

47  U.S.C. 

158 "47  Part  1 

201 47  Part  64 

214 47  Part  63 

225 47  Part  64 

49  U.S.C. 

10321 .^9  Part  1053 

10764 49  Part  1053 

50  U.S.C. 

1512 32  Part  626 

1514._ 32  Part  626 

1702 15  Part  791 

1704 15  Part  791 

50  U.S.C.  Appendix 
2168...4  Parts  301-305,  331,  332,  351. 

400—418,  420 
2401  et  seq 15  Parts  786,  799 

U.S.  Statutes  at  Large: 

48  Stat. 

1066 47  Part  64 

1070 47  Part  64 

49  Stat. 

855 18  Part  160 

858 18  Part  160 

52  Stat. 

826 18  Part  155 

830 18  Parts  155.  160 

66  Stat. 
173 8  Part  251 

I82!!!.. 8  Part  251 

195  ;. 8  Part  251 

219 8  Part  251 

220 8  Part  251 

6(8  Stat. 
454 22  Part  211 

76  Stat. 
394 „ : 17  Part  202 

92  Stat 
3350 18  Part  281 

100  Stat. 

1890 18  Part  381 

3190 ; 5  Part  890 

101  Stat. 

1331 8  Part  245a 

1744 „ 5  Part  890 

3131 5  Part  890 

103  Stat. 
511 12  Part  34 
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104  Stat. 

5089 , 37  Part  201 

5131-31 37  Part  201 

Public  Laws: 

95-369 „ 31  Part  123 

95-454 5  Part  213 

95-521 5  Part  735 

95-617 18  Part  281 

98-150 5  Part  735 

99-58 15  Part  777 

99-64 15  Part  777 

100-93 42  Part  1001 

100-180 , 15  Part  777 

100-203 7  Part  1700 

100-204 8  Part  245a 

100-418 15  Parts  777,  790,  791 

100-449 15  Part  777 

100-654 5  Part  890 

100-690 32  Part  280 

101-73 .' 12  Part  1609 

101-144 12  Part  705 

101-510 32  Parts  626,  627 


Public  Laws— Con. 
101-513 


CPR 

, 5  Part  870 

22  Part  193 

Presidential  Documents: 
Executive  Orders: 

10485 18  Part  159 

11246 31  Part  12 

11281 31  Part  520 

11322 7. 31  Part  530 

11419 31  Part  530 

11514 24  Part  50 

11991 24  Part  50 

12009...18  Parts  2,  4,  8,  16,  35,  154. 
157,  159,  260,  292,  300,  375,  381, 

385,  821 

12525 15  Parts  777,  790,  791 

12532 15  Parts  768, 

773,  775,  786,  799 

12543 15  Part  790 

12571 15  Parts  768, 

772,  773,  774,  775,  786,  799 
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1991 

56  FR  Page 

29889-30306 July  1 

30307-30482 


30483-30678 

30679-30856 .^..... 

30857-31042 

31043-31304 

31305-31532 

31533-31854 

31855-32060 

32061-32318 

32319-32498 

32499-32950 

32951-33188 

33189-33366 

33367-33702 

33703-33838 

33839-34002 „ 

34003-34140 ^ 

34141-35798 

35799-35996 

35997-36078 

36079-36722 

36723-36996 ;•    Aug 

36997-37138 „ 

37139-37266 

37267-37452 - 

37453-37640 

37641-37820 

37821-38070 

38071-38318 - 

38319-40218 - 

40219-40480 - 

40481-40742 _ 

40743-4 1054 - 

41055-41280 

41281-41430 i 

41431-41620 

4 162 1-4 1746 

41747-41918 

41919-42220 

42221-42522 ^ 

42523-42676 

42677-42918 ~ 

42919-43546 

43547-43688 Sep 

43689-43860 

43861-43994 

43995-45880 

45881-46106 - 

46 107-46220 - 

46221-46364 _ 

46365-46522 - 

46523-46718 

467 19-46976 

46977-47122 

47123-47350 

47351-47670 _ 


2 
3 
5 
8 
9 
10 
11 
12 
15 
16 
17 
18 
19 
22 
23 
24 
25 
26 
29 
30 
31 
,1 
2 
5 
6 
7 
8 
9 
12 
13 
14 
IS 
16 
19 
20 
21 
22 
23 
26 
27 
28 
29 
30 
3 
4 
5 
6 
9 
10 
11 
12 
13 
16 
17 
18 
19 


47671-47898.... 

47899-48094.... 

48095-48414.... 

48415-48722.... 

48723-49130.... 

49131-49386.... 

49387-49660.... 

49661-49836.... 

49837-50028.... 

50029-50234..., 

50235-50472..., 

50473-50642..., 

50643-50808.... 

50809-51144... 

51145-51316... 

51317-51630... 

51631-51822... 

51823-51964... 

51965-52186... 

52187-52442... 

52443-54528... 

54529-54770... 

54771-55050... 

55051-55194... 

55195-55436... 

55437-55594... 

55595-55794... 

55795-55976... 

55977-56144.., 

56145-56288.., 

56289-56460... 

56461-56566... 

56567-56918... 

56919-57230.. 

57231-57480.. 

57481-57572.. 

57573-57792.. 

57793-57968.. 

57969-58172.. 

58173-58298.. 

58299-58490.. 

58491-58634.. 

58635-58840.. 

58841-59204.. 

59205-59848.. 

59849-60044.. 

60045-60892.. 

60893-61108.. 

61109-61346.. 

61347-63398., 

63399-63626., 

63627-63860., 

63861-64184.. 

64185-64468. 

64469-64550. 

64551-64700. 

64701-64938. 

64939-65170. 

65171-65414. 


20 
23 
24 
25 
26 
27 
30 
Oct.  1 
2 
3 
4 
7 
8 
9 
10 
11 
IS 
16 
17 
18 
21 
22 
23 
24 
25 
28 
29 
30 
31 
Nov.  1 
4 
5 
6 
7 
8 
12 
13 
14 
15 
18 
19 
20 
21 
22 
25 
26 
27 
29 
Dec.  2 
3 
4 
5 
6 
9 
10 
11 
12 
13 
16 
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65415-65676. 
65677-65796. 
65797-65978. 
65979-66338. 
66339-66556. 
66557-66778. 
66779-66952. 
66953-67138. 
67139-67466. 
67467-67716. 

57  FR  Page 

1-172 

173-328 

329-516 

517-600 

601-754 

755-1068 

1069-1210 

1211-1364 

1365-1634 

1635-1856 

1857-2006 

2007-2212 

2213-2430 

2431-2672 

2673-2822 

2823-2978 

2979-3110 

3111-3270...., 
3271-3514..... 
3515-3706.... 
3707-3908.... 
3909-4146.... 
4147-4356.... 
4357-4542.... 
4543-4690.... 
4691-4834.... 
4835-4924.... 
4925-5050.... 
5051-5226.... 
5227-5364.... 
5365-5786.... 
5787-5972.... 
5973-6066.... 
6067-6180.... 
6181-6284.... 
6285-6456.... 
6457-6552.... 
6553-6662.... 
6663-6788.... 
6789-7314..., 
7315-7530..., 
7531-7644.... 
7645-7874.... 
7875-8058... 
8059-8256... 


1992 


17 
18 
19 
20 
23 
24 
26 
27 
30 
31 


Jan.  2 
3 
6 
7 
8 
9 
10 
13 
14 
15 
16 
17 
21 
22 
23 
24 
27 
28 
29 
30 
31 
Feb.  3 
4 
5 
6 
7 
10 
11 
12 
13 
14 
18 
19 
20 
21 
24 
25 
26 
27 
28 
Mar.  2 
3 
4 
5 
6 


9 

10 

11 

12 

13 

16 

17 

18 

19 

20 

23 

24 

25 

26 

27 

30 

31 

1 

2 

3 

6 

7 

8 

9 

10 

13 

14 

15 

16 

17 

20 

21 

22 

23 

24 

27 

28 

29 

30 

18797-19062 May  1 


8257-8396 

8397-8568 

8569-8718 

8719-8834 

8835-9040 , 

9041-9166 , 

9167-9380 

9381-9500 

9501-9648 

9649-9972 

9973-10118... 
10119-10280. 
10281-10414, 
10415-10608. 
10609-10736. 
10737-10800. 
10801-10972. 

10973-11260 Apr 

1 1261-1 1424 

11425-11552 

11553-11670 

11671-11904 

11905-12176 

12177-12402. 
12403-12694. 
12695-12862. 
12863-12988. 
12989-13266. 
13267-13622. 
13623-14320. 
14320-14474. 
14475-14636. 
14637-14790. 
14791-15000. 
15001-15216. 
15217-17844. 
17845-18078. 
18079-18386. 
18387-18796. 


19063-19248.. 
19249-19362.. 
19363-19514., 
19515-19790., 
19791-20024., 
20025-20190.. 
20191-20394.. 
20395-20626. 
20627-20734. 
20735-20954. 
20955-21186. 
21187-21346. 
21347-21586. 
21587-21720. 
21721-21888. 
21889-22156. 
22157-22408. 
22409-22642. 
22643-23042. 
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5 

6 

7 

8 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

26 

27 

28 
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